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EXPLANATION 


T HK object in view in.preparing- Corpus Juris Sectindmn has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher mtiy wish to consult earlier authorities, a specific reference to Corpus 
Jtiris makes available all cases back to 1658. 

F^ach title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-lettcr summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the hack of each volume covering the titles con¬ 
tained tlicrein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Scctindum is kept to date by means of annual cnimula- 
tive i)ocket parts for each voUime. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new preccdeiit.s. 

Corpus Juris Secundum represents tlie combined product of tlie higliest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend tlicmselves to the profession as representing a new standard 
in legal publications. 

The. Publishers 
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Lew.C.O. 


Louisiana 

Louisiana Court of Appeals 
Court of Appeal, Parish of Orleans 
Louisiana Annual 
Labatt’s District Court (Cal.) 
Lackawanna Bar (Pa.) 

Lackawanna Jurist (Pa.) 

Lackawanna Legal News (Pa.) 
Lackawanna Legal Record (Pa.) 
Lalor’s Supplement to Hill & Denio 
(N.Y.) 

Lancaster Bar (Pa.) 

Lancaster Law Review (Pa.) 

Land Decisions (U.S.) 

Lane (Eng.) 

Lansing (N.Y.) 

Lansing*'? Chancery Decisions (N.Y.) 
Latch (Eng.) ^ 

Law Reports New Series (N.Y.) 

Lower Canada 
Leigh & Cave (Eng.) 

Lower Canada Jurist 
Lower Canada Law Journal 
L^er Canada Reports Seignorial 
Questions 
Law Dictionary 
Lord Kenyon (Eng.) 

Lord Raymond (Eng.) 

Lea (Tenn.) 

Leach’s Crown Cases (Eng.) 

Lawyers’ Edition United States 
Supreme Court 
Lee’s Ecclesiastical (Eng.) 

Lee temp. Hardwicke (Eng.) 

Lefevre's Parliamentary Decisions 
(Lng.) 

Legal Chronicle (Pa.) 

Legal Gazette (Pa.) • 

Legal & Insurance Reporter (Pa ) 

Legal Intelligencer (Pa.) 

Legal Opinions (Pa.) 

Legal Record (Pa.) 

Lehigh County Law Journal (Pa ) 
Lehigh Valley Law Reporter (Pa.) 
Leigh (Va.) 

Leigh & Cave’s English Crown Cases 
Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Cases (Eng.) 


, Ley 

Ley (Eng.) 

L.G. 

Law Glossary 

Liberian L, 

Liberian Law 

Litt. 

Littell (Ky.) 

Litt. 

Littleton (Eng.) 

Litt.Sel.Cas. 

Littell’s Select Cases (Ky.) 

L.J.Adm. 

Law Journal Admiralty New Series 
(Eng.) 

L.J.Bankr. 

Law Journal Bankruptcy New Series 
(Eng.) 

L.J.Ch. 

Law Journal Chancery New Series 
(Eng.) 

L.J.Ch.O.S. 

Law Journal Chancery Old Series 
(Eng.) 

L.J.C.P. 

Law Journal Common Pleas New 
Series (Eng.) 

L.J.C.P.O.S. 

Law Journal Common Pleas Old 
Series (Eng.) 

L.J.Eccl. 

Law Journal Ecclesiastical New Series 
(Eng.) 

L.J.Exch. 

Law Journal Exchequer New Series 
(Eng.) 

L.J.Exch.O.S. 

Law Journal Exchequer Old Series 
(Eng.) 

L.J.K.B. 

Law Journal King’s Bench New Series 
(Eng.) 

L.J.K.B.O.S. 

Law Journal King’s Bench Old Series 


L.J.M.O. 

L.J.M.C.O.S. 

L.J.P.C. 

L.J.P.D.&Adm. 

L.J.P.&M. 

L.J.Q.B. 

L.J.Rep. 

X.l.&G.t.Pl. 

Ll.&G.t.{3. 

LL&W’. 

L.&M. 

L.M.&P. 

Loc.Gov. 

Loift 

Longf.&T. 

Low.Can.Seign. 

Low'ell 

L.R. 

L.R.A. 

L.li.A,1915A. 

L.R.App.Cas. 

L.R.A.&E. 

L.R.A.N.S. 

L.R.C.C. 

L.R.Ch. 

L.R.C.P. 

L.R.Eq. 

L.R.Exch. 

L.R.H.L. 

L.R.H.L.SC. 

L.R.Indian App. 
L.R.Ir. 

L.R.P.C. 

L,R.P.&D. 

L.R.Q.B. 

L.T. 

L.T.N,S. 

L,T.O.S. 

L.T.O.S. 

L,T.Rep.N.S. 

Lush. 

Lutw. 


Law Journal Magistrate Cases New 
Series (Eng.) 

Law Journal Magistrate Cases Old 
Series (Eng.) 

Law Journal Privy Council New’ Series 
(Eng.) 

Law Journal Probate Divorce & Ad- 
miraity New Series (Eng.) 

Law Journal Probate & Matrimonial 
Ne\v Series (Eng.) 

Law Journal Queen’s Bench New 
Series (Eng.) 

Law Journal Reports (Eng.) 

Lloyd & Goold temp. Phinket (Ir.) 
Lloyd & Goold temp. Sugden (Ir.) 
Lloyd & Welsby (Eng,) 

Lowndes & Maxw'ell (Eng.) 

Lowndes, Maxwell A: Pollack (Eng.) 
Local Government (Eng.) 

Lofft (Eng.) 

Longfield &. Townsend (Ir.) 

Lower Canada Seignonul Reports 
Lowell (U.S.) 

Law Reports (U.S.) 

Lawyers’ Reports Annotated 
Lawyers’ Reports Annotated 19ir>A 
English Law Reports, Appeal Chases 

(Jjjng. ^ 

^rcauK * Eoelesias- 

Lawyers’ Reports Annotated New 
Series 

Law Reports Crown Cases (Eng ) 

Chancery Appeal Cases 

Pleas Cases 

Law Reports Equity Cases (Eng.) 

Law Reports Exchequer Cases (Eng ) 

C?se?)““® 

Law Reports Indian Appeals (Eng.) 
Law Reports Irish 
Law Imports Privy Council (Eng ) 
Law Reports Probate & Divorce 

tiling.; 

Law Reports Queen’s Bench 
^ (Eng.) 

Law Times (Pa.) 

Law Times New Series (Pa.) 

Law Times, Old Series (Eng.) 

Law Times, Old Series (Pa.) 

Law Times Reports New 
(Eng.) 

Liishington’s Admiralty (Eng.) 

Lutwyche (Eng.) 


Cases 


Series 
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Lutw.Re^r.Cas. 

Luz.Leg.Obs. 

Luz.IiOg.Keg. 

Luz.L.J. 

Lyud.Prov. 


Lntwyche^s Registration Cases (Eng.) 
Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 
Luzerne Law Journal (Pa.) 

Lyndwood’s Provinciales 


MacA.Pat.Cas. 

MacArth. 


MacAr.&M. 


Maccl. 

MacEarL 

Mackey 

iVTacl.&R. 

Macn.&G. 

Macph. 

Macph.S.&L. 

Macq. 

Madd. 

Hadd.Ob.Pr. 

Malloy 

Man. 

Man.El.Cas. 

Man.Excb.Pr. 

Man.Gr.&S. 

Man.L.J. 

Man.&Ry. 

Man.&Ry.Mag. 

Gas. 

Man.&S. 

Mann.Unrep.Cas. 

Mans on 

Man.t.Wood 

March 

Mar.Prov. 

Mars.Adm. 

Marsh. 

Marsh.J.J, 

Mart. 

Mart. 

Mart.N.S. 

Mart&Y. 

Marv. 

Mason 

Mass. 

Maule &S. 


lYJH-XXAl. 

McC. 

McOlell. 

McOlell.&Y. 

McCord. 

McCrary 

McG. 

McLean 

jNicMul. 

Md, 

Md.Ch. 

Me. 

Mees.4&Ros. 

Mees.<&AV. 

Meg. 

Meigs 

Menzies Cape of 
Good Hope 
Meriv. 

Mete. 

Mete. 

M.<feG. 

M.&H. 

Mich. 

Mich.N.P. 

Mich.T. 

Miles 

Mill. Const. 
MjlLDec, 

Mills 

Milw. 

Minn. 

Minor 


M 

;MacArthur’s Patent Cases (D.C.) 
MacArthur's District of Columbia Re¬ 
ports 

MacArthur Sc Mackey’s District of Co¬ 
lumbia Reports 
Macclesfield (Eng.) 

MacFarlane (Sc.) 

Mackey’s Reports, District of Colum¬ 
bia 

Maclean <& Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Maepherson (Sc.) 

Maepherson, Shirreff & Lee (Sc.) 
Macqueen’s Scotch Appeal Cases 
Maddock (Eng.) 

Maddock’s Chancery Practice (Eng.) 
Malloy (Ir.) 

Manitoba Law 

Manning’s Election Cases (Eng.) 
Manning’s Exchequer Practice (Eng.) 
Manning, Granger & Scott (Eng.) 
IManitoba Law Journal 
IManning & Ryland (Eng.) 

Manning Sc Ryland’s Magistrates’ Cas¬ 
es (Eng.) 

Manning Sc, Scott (Eng.) 

Planning’s TInreported Cases (La.) 
Manson (Eng.) 

Planitoba temp. Wood 
Plarch (Eng.) 

Plaritime Province Reports (Can.) 
Maraden’s Admiralty (Eng.) 

Marsliall (Eng.) 

J, .T. Plarsliall (Ky.) 

Martin Old Series (La.) 

Martin (N.C.) 

Plartin New Scries (La.) 

Plartin Sc Yerger (Tenn.) 

Marvel (Del.) 

Plason (U.S.) 

Plassachusetts 
Maule Sc Selwyii (Eng.) 

Playnard (Eng.) 

PfcAllister (U.S.) 

PlcCahon (Kan.) 

PIc(Jelland (Eng.) 

PIcClelland Sc Younge (Eng.) 

PlcCord (S.(J.) 

PIcCrary (U.S.) 

McGloin (La.) 

PIcLean (U.S.) 

PlcPIullan (S.O.) 

Plaryland 

Plarykind Chancery 
Plaine 

Pleeson Sc Rosooc (Eng.) 

Pleeson Sz Welsby (Eng.) 

Plegone (Eng.) 

Pleigs (Tenn.) 

Menzies Cane of Good Hope 
Plerivale (Eng.) 

Piet calf (Plass.) 

Metcalfe (Ky.) 

Planning & (granger (Eng.) 

Plurphy & Hurlstone (Eng.) 

Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) 

Plill’s Constitutional (S.C.) 

Pliller’s Decisions (U.S.) 

PI411S (N.Y.) 

Milward (Ir.) 

Plinnesota 
Plinor (Ala.) 


Plisc. 

Pliss. 

Pliss.Dec. 

Miss.St.Cas. 

M.&M. 

Mo. 

Plo.App. 

Ploak 

PIo.A.R. 

Plod. 

PXod.Cas.L.&Eq. 

Plolloy 

Plon. 

Monroe L.R. 

Plout. 

Plont. 

Piont.Bank.Rep. 

PIont.L.R. 

PXont.<&A. 

PIont.&B. 

Mont.ifeC. 

PIoiit.D.<feDeG. 

Plontg.Co. 

Plont.&Pl. 

PIontr.Cond.Rep. 

PIontr.Log.N. 

Ploutr.Q.B. 

Plontr. Super. 
Ploiody C.C. 

Ploore C.P. 

Ploore Indian App. 
Moore K.B. 

Ploore P.C. 

Ploore P.C.N.S. 

PlooreiVrS. 

PXoore<S:W. 

Plor.PIin.Rep. 

PXorr. 

PXorr.Bankr.Cas. 

Plorr.St.Cas. 

PXosely 

PI.<&P. 

PX.&R. 

PI.&Rob. 

PI.&S. 

Plun.Corp.Cas. 

Munf. 

Mun.L.R. 

Miirph. 

Plurr. 

PI.&W. 

Plyl.&C. 

Plyl.c^K. 

Afvr T^roh- 


Pliscellaneous (N.Y.) 

PXississippi 

Plississippi Decisions 
Plississippi State Cases 
Ploody Sc Plalkin (Eng.) 

Plissouri 

Plissouri Appeals 
Ploak (Eng.) 

Plissouri Appeals Reporter 
Plodern (Eng.) 

Plodern Oases at Law and Equity 
(Eng.) 

Plolloy (Ir.) 

Plonaghaii (Pa.) 

Plonroe Law Reports (Pa.) 

PI oil tana 
Pldntagu (Eng.) 

Plontagu’s English Bankruptcy Re¬ 
ports 

PlontrealLaw Reports (Can.) 

Plontagu Sc Ayrton (Eng.) 

Plontagu & Bligh (Eng.) 

Plontagu & Chi tty (Eng.) 

Plontagu, Deacon Sc De Gex (Eng.) 
Plontgomery County Law Reporter 
(Pa.) 

Plontagu & PIcArthur (Eng.) 

Plontreal Condensed Reports 
Plontreal Legal News 
Plontreal Law Reports Queen’s Bench 
Plontreal X^aw Reports Superior Court 
Ploody’s Crown (3ases (Eng.) 

Ploore’s Common Pleas (Eng.) 

.Ploore's Indian Appeals (Eng.) 
Ploore’s King’s Bench (Eng.) 

Ploore’s l-’rivy Council Old Series 
(Eng.) 

Ploore’s Privy Council New Series 
(Eng.) 

Ploore Sc Scott (Eng.) 

Moore Sc Walker (Tex.) 

Plorrison’s Plining Reports 
Pforris (Iowa) 

Plorrell’s Bankruptcy Cases (Eng.) 
Plorris’ Slate Cases (Pliss.) 

Plosely (Eng.) 

Ploore Sc Payne (Eng.) 

Planning Sc Ryland (Eng.) 

Ploody Sc Uobin.son (Eng.) 

Maule tfe Selwyn (Eng.) 

Plunicipal Corporation Cases 
Munford fVa.) 

Municipal I^aw Reporter (Pa.) 
Plurphey (N.C.) 

Murray (Sc.) 

Pleeson Sc Welsby (Eng.) 

Plylne Sc (h-aig (Eng.) 

Plylne Sc Keen (Eng.) 

Plyrick’s Probate (Cal.) 


Nat.Bankr.Reg. 

Nat.Corp.Iicp. 

Nat.L.Rep. 

N.B, 

N.Benl. 

N.B.Bq. 

N.C. 

N.Chipm. 

N.C.Conf. 

N.C.T.Rep. 

N.D. 

N.E. 

N.E.2d 

Neb. 

Neb.Unoff. 

Nels. 

Nels.Abr. 

Nev. 

Newb.Adm. 

Newfoundl. 

Newf.Sel.Cas. 


N 

National Bankruptcy Register (U.S.) 
National Corporation Reporter 
National Law Reporter 
Now Brunswick 
New Benloc (Eng.) 

New Brunswick Equity 
North Carolina 
N. Chipman (Vt.) 

North Carolina Conference 

North Carolina Term Reports 

North Dakota 

North Eastern Reporter 

North Eastern Reporter Second Series 

Nebraska 

Nebraska UnoflScial 
Nelson (Eng.) 

Nelson’s Abridgment of the CommoF 
Law 
Nevada 

Newberry’s Admiralty (U.S.) 
Newfoundland 

Newfoundland Select Cases 
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New Rep. 

New Sess.Cas. 
New ZeaLLu 
N.H. 

N.J. 

N.J.Eq. 

N.J. Law 
N.J.L.J. 

N.J.Mise. 

N.J.Super. 

N.M. 

N.&M, 

N.&Macn* 

Nolan 

North. 

North.Co. 
Northumb.Co.Leg 
N. 

Northumb.Leg.J. 
Notes 01 Oas. 

Nott McC. 

Noy 

N.&P. 

N.S. 

N.S.Dec. 

N.S.\yales 
N.S.Wales L. 
N.»:i.Wales L.R.Eq. 

N.W. 

N.W.2d 

N.Y. 

N.Y.Ann.Cas. 
N.Y.City Ot. 

N.Y.City Ct.JSupp] 
N.Y.Civ.Proc. 
N.Y.Civ-Pr.Hep. 
N.Y.Code Reports 
N.S. 

N.Y.Cr. 

N.Y.Leg.Obs. 

N.f.L.Rec. 

N.Y.Month.L.Bul. 

N.Y.S. 

N.Y.S.2d 

N.Y.St. 

N.Y.Super. 
N.Y.Wldy.Dig. 


New Reports in all Courts (Eng.) 
New Session Cases (Eng.) 

New Zealand Law 

New Hampshire 

New Jersey Reports 

New Jersey Equity 

New Jersey Law 

New Jersey Law Journal 

New Jersey Miscellaneous 

New Jersey Superior Court Reports 

New Mexico 

Nevile & Manning (Eng.) 

Neville & Macnamara (Eng.) 

Nolan (Eng.) 

Northington (Eng.) 

Northampton County Reporter (Pa.) 
Northumberland County Legal News 
(Pa.) 

Northumberland Legal Journal (Pa.) 
Notes of Cases (Eng.) 

Nott McCord (S.C.) 

Noy (Eng.) 

Nevile & Perry (Eng.) 

Nova Scotia 
Nova Scotia Decisions 
New South Wales 
New South Wales Law 
•New South Wales Law Reports Eq¬ 
uity 

North Western Reporter 
North Western Reporter Second Se¬ 
ries 

New York 

New York Annotated Cases 

New York City Court 

.New York City Court Supplement 

New York Civil Procedure 

New York Civil Procedure Reports 

New York Code Reports, New Series 

New York Criminal 

New York Legal Observer 

New York Law Record 

New Y’ork Monthly Law Bulletin 

New York Supplement 

New York Supplement Second Scries 

New Y’ork State Reporter 

New York Superior Court 

New York Weekly Digest 


O Ben. 

O.Bridgm. 

OfF.Gaz. 

Ohio 

Ohio App. 

Ohio Cir.Ct. 

Ohio Cir.Ct.N.S. 
Ohio Cir.Dec. 
Ohio Dec. Reprint 
Ohio E.Lec. 

Ohio L.J. 

Ohio N.P. 

Ohio N.P.N.S. 
Ohio O. 

Ohio Prob. 

Ohio S.<S:C.P. 

Ohio St. 

Ohio Supp. 

Okl. 

Okl.Cr. 

Olcott 

Oliv.B.^L. 

O’M^H. 

Ont. 

OnLA. 

Ont.El.Cas. 

OntL. 

Ont.L.J. 

Oiit.L.J.N.S. 

Ont.Pr. 

Ont.W.N, 

Ont.W.R. 


o 

Old Benloc (Eng.) 

Orlando Bridgman (Eng.) 

Ofiieial Gazette 
Ohio 

Ohio Court of Appeals 
Ohio Circuit Court 
Ohio Circuit Court New Series 
Ohio Circuit Decisions 
Oliio Decisions (Reprint) 

Ohio Federal Decisions 

Ohio Law Journal 

Ohio Nisi Prius 

Ohio Nisi Prius New Series 

Ohio Opinions 

Ohio Probate 

Ohio Superior & Common Pleas Deci¬ 
sions 

Ohio State 
Ohio Supplement 
Oklahoma 
Oklahoma Criminal 
Olcott (U.S.) 

Oliver, Beavau & Lefroy (Eng.) 
O’Malley & Hardcastle (Ir.) 

Ontario 

Ontario Appeals 
Ontario Election Cases 
Ontario Law 
Ontario Law Journal 
Ontario Law Journal New Series 
Ontario Practice 
Ontario Weekly Notes 
Ontario Weekly Reporter 


Op.Atty.-Gen. 

Op.Sol.Dept. 

Labor 

Or. 

Orleans App. 
Overt. 

Owen 


P. 

P.2d 

[1891]P. 

Pa. 

Pa.Cas. 


Pa.Co. 

Pa.Corp. 

Pa.O.Pi. 

Pa.Dist. 

Pa.Dist.&Co. 

Paige 

Paine 

Pa.L.J. 

Pa.L.Rec. 

Pa.L.J.R. 

Palm. 

Pa.Rec. 

Park. 

Park.Gr. 

Park.Exch. 

Par K. Ins. 

Pars.Kq.Gas. 

Pa.Super. 

Paton App.Cas. 
Patric'k El. Oas. 
Patt.&H. 

P.D. 

P.&D. 

Peake N.P. 
Pearce C.C. 
Pearson 
Peck 

Peck.El.Cas. 

Pennew. 

Pennyp. 

Penr.<teW. 

Perry & Kn. 
Pet. 

Pet.Adm. 

Pet.C.C. 

Phil. 

Phil. 

Phila. 

Philippine 

Phillim. 

Pick. 

Pig.<&R. 

Pig.Rec. 

Pinii. 

Pittsb. 

Pittsb.Leg.J. 

Pittsb.Leg.J.N.S. 

P.&K. 

Plowd. 

Pollexf. 

Poph. 

Port. 

Posey 

Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.&D.El.Cas. 

Prec.Ch. 

Pr.Edw.IsL 

Price 

Price Pr.Cas. 
Prid.&C. 

Prob. 11917] 
Proh.Rep. 


Opinions of Attorneys-General (U.S.') 
Opinions of the Solicitor for the De¬ 
partment of Labor dealing with 
Workmen’s Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Tenn.) 

Owen (Eng.) 


P 

Pacific Reporter 
Pacific Reporter Second Series 
Law Reports [1891] Probate (Eng.) 
Pennsylvania State 

Pennsylvania Supreme Court Cases 
(Sadler) 

Pennsylvania County Court 
Pennsylvania Corporation Reporter 
Common Pleas (Pa.) 

Pennsylvania District 
Pennsylvania District and County 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law Journal 
Pennsylvania Law Record 
Clark’s l^ennsylvania Law Journal 
Reports 
Palmer (Eng.) 

Pennsylvania Record 
Parker (Eng.) 

Parker’s Criminal (N.Y.) 

Parker’s Exchequer (Eng.) 

Parker’s Insurance (Eng.) 

Parsons’ Equity Cases (Pa.) 
Pennsylvania Superior Court 
Paton’s Appeal Cases (Sc.) 

Patrick’s Election Cases (Can.) 

Patton & Heath (Va.) 

Law Reports Probate Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

Pearce’s Reports in Dearsly’s (Eng.) 
Pearson (Pa.) 

Peck (Teun.) 

Peckwell’s Election Cases (Eng.) 
Pennewill (Del.) 

Pennypacker (Pa.) 

Penrose & Watts (Pa.) 

Perry & Knapp Election Cases (Eng.) 
Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters’ Circuit Court (U.S.) 

Idiillips (Eng.) 

Phillip (N.C.) 

Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigott & Rodwell (Eng.) 

Pigott's Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Legal Journal (Pa.) 
Pittsburgh Legal Journal New Series 
(Pa.) 

Perry & Knapp (Eng.) 

Plowden (Eng.) 

Follexfen (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Posey’s Unreported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 

Power, Rodwell & Dow’s Election 
Cases (Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 
Price (Eng.) 

Price’s Practice Cases (Eng.) 
Prideaux & Cole (Eng.) 

Law Reports, Probate Division (Eng.) 
Probate Reports (Eng.) 
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XT 


Pr.Rep. 

P.Wms. 

P.U.IC 

Pyke 


Q.B. 

[ISraiQ.B. 

Q.B.D. 

QueonsI.J.P. 

Quoensl.L. 

Que.L. 

Quo.Pr. 

Que.Q.B. 

Quo.Kov.Jud, 

Que.Super. 

Quincy 


Hand. 

KiipJucl.Q.C.S. 

Rnwic 

K.C,L. 

K.«K.'C'Un.Cas. 

ItiKrCan.Tr.Cas. 

Kcdf. 

Ec(if.&B. 

Rcdf.U.Cas. 

Itcdf.Surr. 

K(‘(*vc Kng.L. 
Reports 
R(‘print 
K(‘p.t. Finch 
Rcp.t.llard. 

Rcp.t.IIoIt 

RoK.&Fq.Judgra. 

Rcv.Orit. 

Ucv.de Jur. 
Uov.dc Ijcgia. 
Kcv.T.(‘K. 
Uev.T/Cg.N.S. 
Uev.Rcp. 

U.I. 

Rice 

Rich. 

Rich.C.P. 

Ridg. 

Ridg.Ap. 

Ridg.l^C. ^ 

Xtidg.t.Uardw* 

Riley 

Ra^'M. 

R.M.CharIt, 

Rob. 

Rob. 

R<d»h Pat.Ca*. 
Robert. App.('as. 
Rob. Keel. 
Robin.App.Cas. 
R<d).\Vm.Adm. 
RoUe 

Rollo Abr. 

RoUh Ot.Rep. 
Rom.Cas. 

Root 

Rose 

Ro.ss Lcad.Caj. 
R.A'R. 

Russ. 


Practice Reports (Eng.) 
Peere-Williains (Eng.) 
IHiblic Utilities Reports 
I»yke (Can.) 


Q 


Queen’s Bench (Adolphus & Ellis New 
.Series) (Eng.) t t> u 

Law Reports [1S91] Queen s Bench 
(Eng.) 

Law Iteports Queen’s Bench Division 
(Eng.) 

Queensland Justice of the Peace 
Queensland Law 
QiuMuislnTid Law Journal 
Quebeo l.iaw 

Quebec Practice ^ , 

Quebec Official Reports Queens 
Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 

R 

Randolph (Va.)^ ^ 

Rapport’s Judiciaries de Quebec Cour 
Supericure 
Rawlo (Pa.) 

Ruling Case Law 

Railway Canal Cases (Eng.) 

Railway Sc Canal Traffic (^ases (Eng.) 
Red field's Surrogate (N.Y.) 

Redfield & Bigelow’s Leading Cases 
(Eng.) 

Red field’s Railway Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Reeve’s English Law 
Report.s (Eng.) 

English Rerirint 

Cases temp. Finch (Eng.) 

L(‘e’s Reports iemporo ITardwicke 

Reports tempore Holt (English (hiscs 
of S(‘ttl(‘m(Uil) 

Rcs(‘rv(‘d EipiRy Judgments (N.S. 
Wales) 

Revue Critiipie (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Tjogislation (Can.) 

Revue Legale (('an.) ^ 

Revue Legale New Senes (Can.) 
Revised Reports (Eng.) 

Ithode Island 
Riee (S.C.) 

Richardson (S.C.) 

Riehanison’s Practice Common Pleas 
(Eng.) , 

Ridg(‘way’s Reports tempore Ilard- 
%vieke (Eng.) 

Xtidgeway’s Appeal (Tr.) 

Ridgeway, Lapp Sc S<‘b(mlft (Tr.) 
Ttiilgeway’s Parlinnouit (’uses (Ir.) 
Uidgewjiv temp. Ilanlwiclce (Kng.) 
Riley (S.C.) 

Ityan Moody (hhig.) 

R. M. Charlton ((ia.) 

Robinson (La.) 

Robinson (Va.) 

Itobb’s I'atent Case.s (tT.a) 
Ttobertson’s Appeal Cases (Sc.) 
Uola'rt.son’s Kcclesiasti<*al (Eng.) 
Robinson's Appeal Cases (Sc.) 

William Robinson’s Admiralty (Kng.) 
Kolle (Eng.) ^ 

Rolle’s Abriilgment (Kng.) 

Rolls’ ('ourt Reports 
Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 

Rose (Kng.) 

Ross’ Treading Cases (Eng.) 

Kussell Si Ryan Crown Cases (Kng.) 
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This Title includes appellations and desig'uations of individuals; rig'hts of a personal nature respect¬ 
ing their use; and change of name. 

Matters not In this Title, treated elsewhere in this work, »ee 0e8<;rix>tlve-Wojrd Indeoc 

Analysis 

§ 1. Definition—p I 
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U. Cdiangc of name—j) 19 

12. Distinguishing sc.'X-“™p 23 
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16. Questions of law and fact—p 37 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

A name a word or words used to distinguish and 
Identify a person* 

r, Itomann v. State, 16 A.2ci 

642, 17H Md. 688. oortiamrl drnlod 
Boiunns r. State of Maryland, 61 
S.Ct. 722, 312 U.a 635. 86 L.Ed. 

1121 . 

46 C.J. p 366 note 1, 

«5 C.XS.—1 


A name is a word or words, designation, or appel¬ 
lation used to distinguish a person or thing or class 
from others atid, more particularly, one or more 

Full namr aea Infra 5 6. 

Ijogal name eee infra f 2. 
“Trado-names”' dt^ftni^d ace tho C.XS. 
title Trade-Marks, Trado-Namas, 
and Unfair Competition fi 8, also 


“Cummendal namn'^ dedned seo C.X 
S, title Trade-Marks, Trade-Names, 
and Unfair Competition 5 8, also 
12 C.X p 141 note 35, 

Corporate name see Corporations II 
104-174. 
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§ 1 


wordvS used to distinguish a person. 2 Names are 
used merely as one method of indicating the identi¬ 
ty of persons they are descriptive of persons for 
identification,^ since the identity is the essential 
thing/’ and it has frequently been held that, when 
identity is certain, a variance in, or misspelling of, 
the name is immaterial.^ Description, however, is 
not the c<iuivalent of a namc.7 

**MichacV' has been stated to be a baptismal name, 
sacred in meaning and hallowed by sacred leg¬ 
ends.® 

Nicknames, Nicknames are short names, that is, 
names which have been nicked or cut off for the 
sake of brevity.S It has been stated that they do not 
convey any idea of oppro])riurn,io ^nd also that they 
are names given in contempt, derision, or sportive 
familiarity^ as familiar or opprobrious appellations, 
and ordinarily have no place in judicial matters.^^ 


§ 2. What Constitutes a Name 

The rules as to what constitutes a name and the 
component and essential parts thereof are consid¬ 
ered infra §§ 3-7. 

Examine Pocket Parts for later cases. 

§ 3. - Given Name and Surname 

a. In general 

h. Given name 

c. Name of married woman 

a. In General 

A person’s name consists of a Christian or given name 
or names, and of a surname or family name which gen¬ 
erally is derived from the common name of his parents. 

By the common law, since very early times, a le¬ 
gal name ha.s consistetl of one Christian or given 
name, and of one surname, patronymic, or family 
name,2 the given name being usetl first ami the sur» 


63 C.jr. p .322 note 60-p 323 note 

66 . 

2. M(l.—Roman?4 v. State, 16 A.2fl 

64 2. 178 M(l. ,688, oertiorarl denied 
Ronnin.s v. State of Maryland, 61 
S.Ct, 732, 312 XT.S. 66.7. 8,6 L.Kd. 
1131. 

Mo.— Corpus Jtirifi cited In State ex 
rel, Knn.aa.M iMihlit* Sf‘rvie(* 

C’o. V. Cowan. 203 S.WMM 4 07. ■1(18. 
366 Mo. 67C State ex rrl. Lane V. 
Cornell. 140 S.WMM 816, 347 Mo. 
03 2 . 

4 6 C..r. p 36 6 note 2. 

Other definitions 

(1) 'rhe di.Nfinetive ehnraetf'riv.a- 
ti(n^ in worda hy whh'h a peroon in 
known nn<I diatineui.alied from odoT.a. 

* Cntnam v. U.-aaoni, 107 NT. 10. M7. 
201 Ma.-a. 217 -'t:* C.J. p 366 not<^ 2 
Ini <4>. 

(2) 'rile de.’iiv,nation hy whieli one 
la diet ineti vely known In tin* eoin- 
inunif V. 

in. Sliarp V. Sharp, ini X.K. 686, 333 
Ill. 267. 

N.r.- In re (^dien, 266 N.Y.S. 616, 
M2 M.ae, C.2, 

45 (\.r. p 366 nMt(‘ 2 fa} (0). 

cn tMher ataieijo'nta dellniiu: the 
term .Mi-e 46 C..h p Ihh; note 2 lap 

3. M‘». » Stnto ex reh luine v. ('or- 
neli. MO S.WMhI 816. .3 17 Mo 032. 

'In re Zaruter. 101 N.R 72, 266 
N.V. 166. 

Tex I*ref h»y V. Whlaon, Clv.Api>., 
126 S,\V,2d 664. error d 

Judgment ('■urreet, 

46 i'.J. ji 367 note 3, 

of name a.n Indie^iflrn; iden¬ 
tity of per-on aei‘ Infra § 16. 

4. Tex." iharlluKton v, State, 160 
\V.2tl 263. Ml Tex.Cr. 606. 

lEhirposft uf namft 

(U I’urpi»ae l« to deeiKnate per¬ 
son, which 1« nceotnph.Mheti when 


narno! is that hy whieh pt‘ri-:on 
known or called. 

Ala.— ■Nation.al Rife & Aeekhmt Inn. 
Co. V. S.affohh 144 So. 81C. 226 Ala. 
6C4. 

Ark.‘—Kirk v. Ilonner, 57 S.\V.2d 802. 
186 Ark. 1063, 

(2) The u«c of a name i.s merely tt» 
dealKnati* the peraon ln(endi*d. and 
th.af object ia fully aei'omplinhetl 
wlnm the name Kiveii him ha;i; the 
name aound a.n hin true n.ame.- leivom 
V. State, 167 S.Wh2d 516, M6 Tex.<h'. 
260. 

5. Md. Ueniann v. State. 16 A.2d 

612. 178 Md. 688. eertierari di-ne*d 
Ihen.iii.N V. State ef .Maryhmd. 61 
S.<h. 732, 312 C.S. 606, S.6 IMM, 

1131 . 

G. Mil. Roman.s v. State, 16 A.2d 

64 2 . 17 K Mtl. 688 , «*er(li.r;nn (h nii*! 
Ihtmaim v. Sfat»* «»f Mfir.s land. 6? 
S.i’t. 732, 312. U.S. 606, 8,6 L.MJ. 

1131 . 

16 i’.,1. p 367 note 5. 

Jud'mamt: 

I'hfeet tin valhlity of miimoimT of 
partii-a in Jinlpimmt n<*e dmUr* 
tio ntn § 7.6 < 1 . 

N«Ma*;:dty fm’ judnment to: 
^'orn-.'pMnil with idiinhinm with 
vo: |M*et partn-.**! fm* and 

ay.aimd whozn it in remlereU 
j:ee .Jud^tmezita 61 a tlh 
1 le.eintmte hy tiatne lartien for 
and ar.alimt whotn it l.n ren- 
dernl ; ee .ludnmeat.s § 76. 
Tower to eure mhununer of party 
In Jiahrment hy amendment net-' 
.Uid^mnmt.a 5 2M. 

Validity of jmhum'nt Hen dtfipite 
Pro '-uraeien or mnijedtuni In 
the’ket or inth^x in neite^U of 
nnne'M of partlej* Jutlr.iuentji 
5 16.6 h. 

Mi inomer <»r mlsde.-’erlpthm of par- 
tltnt nn Knnimi for nhaternent «ee 
Ahatetm.-nt utul Revival { 06, 

2 


XamcK Idem jtivnaiiH ree Infra 5 M. 

Rlaht to have IndSetnwnt 
ft»r mi.^ni'uner or *dhmr of 

naim* of nei'mwd Indictna iits^ 

ar»d Informalnma I 211 a. 

Suilhdeney of lndorn*nnent on indict- 
tnent »<f nan,3" of \vitt}e>;! »ee t’r.ta- 
inal I.nw 5 «*. 

\*a”rine<* l*elv.“. » n jd' ndJh;: and proof 
With rc. pe*d to fipp»'“irtnir h* 

\\ritf« n in..T mjo J!t-i twr th** Td 
S. title T!« roPin: 6 6 56, aP.ft 10 i*,J 
P 81H n<tti‘a 66 7 a. 

7. Mar4-, - Tntr. un v, R*'ci an, RR 
X.R. n:. MU Mh: h 217. 

©. Mo. v. tVitdiM ti Saw 

Mill fo.. 12o SAV, ir/'. A,'2 Mo 
62. 136 Am,.sMf re t, 2^ R R.A. X . 

Id I> 665 note 80. 

X X.r.--North T'ndinjt Ttnd for 
IM'jcate*n of loaf am! IiinUj v, 
Xorv.a.Md. 4 6 X.T, 66. 7 j, 

*‘Mi!lce” 1.0 a mere tjmunnt'v-: a 

nicUmma v i*'3a’h -n Saw 

Mil! (hi,. Me U7 1176. 22;: Mo 63. 

133 Am.S.R. r»a6. 2i^ LJt.A.XS, 432, 

10* X.tf Xorth (*are*Juri Itsrt, for 
RthnaUiott ,if mal Innnh v. 

Xorv\thai, 46 S C. 66. 

11* Mo,., ,nhhn:uiTi v, tUarU^ion Saw 

Mdl To.. 124 .S \V. 1!66. 222 ,Mo. 

62. 133 Am,.S,U. *660. 28 L.R A .X.S.. 

432. 

la* Tin,- "Mrlton v. Thelan, 131 So. 
117. Ida Khi. U6« 

Mii»n Murray v. TPaU, ij X.lV.Sd 
7>.a. 216 Mmn. fi.e 

Corimn Juris cit«d 4a Thil'^e- 
nov V. .Smith. 183 Stt. 02 p. 221. 183 
Mnnr 161, 

Xeh.-Uhjiler V. Smith. U'h X W, U50. 
84 Xeh, 78. 2,8 R,R,.\..X.S. 436. 

X.J.-'Un re (hujde. 01 A,2d I0H, 137 
KJ.Raw 0:^0—In r« I6ttith‘ii Apph- 
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name last,i3 Anciently, tlie given name was regard¬ 
ed as the more important of the two,^^ but in mod¬ 
ern days the surname has become the principal 
name.^S There is no presumption of law that any 
name is used exclusively as a given name and not 
as a surname, or vice versa,and the fact that a 
name in question is a given name or a surname must 
be shown by the person desiring to take advantage 
of it.^*^ 

SuniaiJic. The surname or family name of a per¬ 
son is that which is derived from the common name 
of his parents, or is borne by him in common with 
other members of his family.^S 

b. Given ITame 

The Christian or given name of a person is the name 
given him after his birth or at baptism, or which is aft¬ 


erward assumed by him In addition to his family name, 
and it is an essential part of his name. 

The Christian or given name is that which is giv¬ 
en one after his birth or at baptism, or is afterward 
assumed by him in addition to his family name.^^ 
A Christian name is a given name,20 and is some¬ 
times denominated the “proper named^^i xhe law 
presumes every man to have a given name, unless 
the contrary is shown.22 

The Christian or given name is an essential part 
of the name of a person ,22 and generally, at com¬ 
mon law, a person is not properly identified unless 
described by his Christian or given name in addi¬ 
tion to his family or surname.2^^ This rule applies 
to the identification and designation of parties in ju¬ 
dicial proceedings,and to any third persons re- 


cat ion, 39 A.’2d 638, 22 N.J.Misc. 
412. 

45 C..r. p 367 note 7. 

Accur.'U'y rcfuiiDMl in naming por.son 
served In return of atu'vice of proc¬ 
ess set* the O.J.S, title I'roccss § 
95, also 50 C.J. p 566 note 62-p 566 
note 66. 

Alia.s dictus see Indictments and In¬ 
formations § 127 e, and the C.J.S. 
title Parties § 96, also 47 C.J. p 
17 i nott* 85. 

IrroKularitit s in names of parti('s in 
writ <»f nttachment s(*o Attach¬ 
ment 5 187. 

Misnonter or in.Miillleient designation 
of r»arty as Kf’onnd for quashal or 
abatement of writ see the S. 
title Process § 107. also 50 C.J. P 
5Sr> note 1, and p 586 notes 20-23. 

Mistake in sett inn: out name of jttran- 
tor (»r Krnnte(‘ izi conveyanee s<*c 
Deeds § 24. 

Nece.ssity for full Christian name 
and surname of party to he given 
in summons or other rtrocess .see 
the ('.J.S. title Proeess § 15, al.so 
50 C.J. p 450 notes 52-57. 

Variance In criminal proeeedlngs be¬ 
tween alU'Kntion.s and proof of 
name of accused see Indletmentw 
and Informations 5 258. 

Sl»co th« wormaa Conquest 

Cal.—Dangley v, Zurich Ch*neral AC’ 
cident Liability Ins. Co., 276 P, 
963, 97 Cal.App. 434. 

13 . Keh.—McNamara v. Cunderson, 
131 N.W. 183. K9 Neh. 112. 

45 C.J, p 367 note 8. 

14. It.L—Feldman v. Silva, 171 A, 
922, 64 U.l. 202. 

45 C.J. p 36T note 9. 

15. I"a,—Myer v. Fegaly, 30 I’a. 429, 
80 Arn.D. 534. 

16. Ark.-“-<5ahe v. State, 6 Ark. 619. 

45 C.J. p 367 note 11. 

17. Ark.—Cahe v. State, supra. 

18* Iowa.—^Uiley v. LiKdUleld, 150 
N.W. 81. 83, 168 Iowa 187, Ann.Ca.s. 
IDHB 172. 


N.J.-—In re FaitlJs Appli<‘atlon, 89 
A.2(1 638. 22 N.J.MLsc. 412. 

■15 C.J. p 368 note 13. 

of omission of surname of 
grrantce in conveyance see Deeds § 
24 b (2). 

KlYect on validity of judg-ment lien 
of mis.sp(‘lling of surname of par¬ 
ty in do(‘ki‘t or index see Judg- 
numts 5 465 b. 

Ilu.shamr.s right to fix family name 
see Husband and Wiftj § 9 b. 
Surnanu* of ilhucitimnlo child sec 
Hastards § 23. 

Custom 

(1) Custom gives one the famil.v 
name of his fatht'r and such pne 
luunlna as his parents choose to put 
hefori* it. 

K.Y,—-In re Ooh(‘n. 255 N.Y.ft. 616, 
142 Ml.se. 852. 

Pa.—LaOin Rand Co. v. St«‘yUer, 

23 A. 215, 14G Pa. 434. 14 L.U.A. 

cno. 

(2) The custom Is universal for 

male person.s to hear Urn name of 
their prirents.—Manse v. Phihubdphia 
Brewing (h)., D.tM'a.. 37 F.Supp, 79. 
13. N.J.—dn re Fait Us Application, 

39 A.2d 63H, 22 N.J.Mlse. 412. 

45 <^J. p 36S lude 14. 

Christian or given name as suniehmt 
for Hlgtiaturt' st‘e the C.,I.H. tltb* 
fc^lgnatures § 6, also 5.S <3.J. p 721 
n<»to 39. 

20. Pa.--J(>hnHon v. C<tntral U. Co., 
71 Oa. 397. 

Nama of corporation 

The statute permitting amend¬ 
ments to <*orre<!t errors in names of 
parties, “whether in the cliri.Mtlan or 
surname/' ln<’liub*.s tin* name given 
(o a corporation by the I(*glalat ure,— 
Johnson V. Central It. Co., supra — 
Love V. Ct)mm<Tt‘laI Credit <h>., 12 H. 
F.2d 99, 103, 64 <la.App. 18, 

21. Iowan—Itiley v. I^ifehneld, X69 
N.W. 81, 168 Iowa 187, Ann.Cas. 
1917B 17'2. 

N.Y.—Petition of Snook. 2 Hilt. B66. 
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22. Del.—Corpus Juris cited la 
Calhoun v. 3A O. Flliott Hardware 
Co., 156 A. 313, 344, 4 W.W.Harr. 
552. 

Mo.—Corrigan v. Schmi<lt, 28 S.VV. 
874, 126 Mo. 364. 

45 C.J. p 368 note 18. 

23. Tl.T.—Feldman v. Silva, 171 A. 
922. 54 Tl.T. 202. 

45 C.J. p 368 note 14 fa]. 

24. Del.—Calhoun v. F. O. FlUott 
Hardwaiv Co., 150 A. 343. 4 W.VV. 
Harr. 552. 

Fff(‘et of omission of Chri.stinn name 
of r;rant<‘e in conveyanet* see r>et*ds 
§ 24 h (2). 

25. lh*l.— Corpus Juris cited 
Calhoun v. F. C?. FUiott Haialwaro 
Co., 156 A. 343, 344, 4 W.W.Harr. 
552. 

45 C.J. p 368 not(*.M 21-26. 

Di*si‘.rlptlon or de.si gnat ion of: 

Person.s acca.s(‘<l in indictm<*nts and 
infonnation.H sec! Indictments 
and Informations 5 127. 

Parties to civil proceeding.^ see 
the C.J.S. title Parties §§ 94-103. 
fll.so 47 C.J. p 172 note 40-p 179 
nt)t(‘ 51. 

lOffet't on validity of: 

J\j<lgmt*nt of misnomer or oml.sslon 
of ChrLstian or given rmm.‘ in 
designation of party to judgmt^nt 
HC(‘ Judgments § 7.5 d. 

JudgrJient Hen of fnaceuraey or 
omi.ssion in do(‘kt*t or Index in 
re.*\pe<-t of Cliri.stlau n.ame of 
party see Judgments g 465 b. 
Meehanies' Hen of omis.sion In 
claim or state^ment of Hen of 
Christian name of owner of 
property sought to be chargod 
s<*e Mechanb's' Lien.s § 163 a (4>. 

Neces.sity for full Chri.Htian muno 
of pJirty to 1)0 given in summons 
or other process see the C.J.S, title 
Process § 15. also 60 C.J. p 469 
notes 52'55. 

Right to have indictment qua.shed for 
omis.slon or inaccuracy in Cliri.stian 
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ferrcd to in the pleadings in such proceedings.^^ By 
the common law the Christian or given name must 
be stated in full, unless some reason is shown for 
not so stating it,27 but it is not necessary to state 
both given names of a person who has two.^s 

c. Name of Married Woman 

At marriage the wife loses her maiden surname and 
takes her husband's surname, and thereafter her name 
consists of her own Christian or given name or names 
with her husband's surname. 

At marriage the wife takes the husband's sur- 
nanie“^ which becomes her legal name.^^ Her 
maiden surname is absolutely lost, and she ceases to 
be known tlunu'by,*'^^ Otherwise, her name is un¬ 
changed.'^^' She uses her own Christian or given 
name or names with her hushaners surname 
and, in a strict sense,slic is not pn^peiiy desig¬ 
nated as ‘SMrs." followed by her luisbandhs initial or 
given and sunianie,'^*^' unless it appears that she is so 
known.There is authority, however, which holds 


that by custom a married woman is designated by 
the use of the Qiristian name, or names, if he has 
more than one, of the husband, together with the 
appellative abbreviation prefixed to tlie 

surname, and that generally her identification is 
more perfect and complete by the use of her hus- 
band's Christian name or names than by the use of 
her own.^'^ 

Widozv. It has been held that a widow retains 
her maiden name, and bears the name of her de¬ 
ceased husband as a matter of custom.^^ 

§ 4 . - Middle Name or Initial 

Middle names and initials generally are held Imma¬ 
terial, particularly in Jurisdictions where the law recog¬ 
nizes but one Christian or given name; but there is a 
tendency to give greater regard to the middle name or 
Initial and In some Jurisdictions it is held to be a materi¬ 
al part of a person's name. 

In a number of jr.ri the law rccfjgni^cs 

hut one Christian or given name,'"'^ or ratlicr con- 


nnnir f>f artniMt'd hrt* 
and InformfiiiKnH 5 t!U n. 

36. v. l'\ O. lOlliott 
Hard warn <'o., l>(d.Stipfr.. tmi A. 
:m:!. 4 W.W.Harr. S5;!. 

thnuTlption t>f inTtuum othrr tlinn 
iM’t'u.'U'd jn Indu'tnn'utH and Inlor- 
matltuia firr liuUrtnu'nt.M and in** 
fnnnatlnna 5 14:1. 

Vannin’i- hfdwnrn ain'Kidiona )n in- 
di<’tua'nt tjr Itifunnaticn nnd proof 
rolnlivo to Chriatnm nniitr of third 
H«'rnnh aac Indiotimnd:’. and In- 

37 . fhd.- Corpttif Juris cited lu 
Callmun v. F. <J, FJliott Ifarduaro ^ 
<'o.. UHl A. :u:b .'Mh -I W.UMlnrr. ' 
ftfi :i. 

4ft p ims nidr 19. 

lT:’.n of Inilial.M only .mo<‘ Infrti § 6. 

39. in." d'ooplo V. 0<uddnhly, If.K .N. 

R 7:ni. :5:'.7 lU. ni2. 

3a. RS,-* In TV Ktnvalolt, R.O.RY.. 

9 F-Sni'p. R<»' 

Ala," Corpus Jtu*l« cltod iu Hot*orta 
V. (Iriiyaon, 17a .^o. thS. 39, 2:13 Ala. 

s:.K, 

4'arlton v. Tdo lan, llll 117, 

Idd Kla, lira, 

Juris cited lu P<’<»ph‘ 
rf-l. Unao V. Idp.' ky, fdl N.K.L'd UR. 
ii'H, :n:7 lU.Amr 

Milan. Koh\v v. WilliniaH, Ifol N.K 
44 4, *<n» Maaa. m, 
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93 Nrh. 4 31. 

M. V.« "Uautuanu v, gauiauna. 1(15 X. 
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V. Htuto Klaotiou r.oartl, 22 i'.::d 

922* ICiH (fkl 277, 93 AJ.JL 
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m <U. p 309 nota 28-30 C.J* p 911 

nolo 22. 

Action hy miUThai woman In hm- 
mfUden mum ais emmtittating inorr-j 


ly mlanomor aan tha H.d.K. title 
FarllfH 5 99, nlao 47 F..!. p 17(1 
noto 11. 

Xnmo by whlob married wom.an nmst 
1(0 di*:sl;'.na(»al in notic'o publifd».‘d 
ill making luu'vioo of pro oaai I*y 
pnblioation ao»‘ tho t’.d.H. tub* 
I'roora.M 1! (12, nlao 50 C..I, p 937 
lodoa .si-Sfi. 

Nam.' of marriod woman imdor whfoh 
rt*a,i.*d rat ion of tmdor vehiob* 
fdomld b<‘ mndi' soo Motor Vidiirb a 
!? 72. 

Uoanuiptifm of maiden narnr* by di- 

voi'ot'd WJtinnn aoi* .. ; IM. 

Illr.ht of hu.oband aa head of family 
to ll% fat'diy name Heo Hurb-md 
and Wtlo § 2 b. 

30. F.S. In re Kayaloff, | 
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lib rr.r. Alaof;, Jillb ^ Ihoon V. Ilo'i- 
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30 <\.|. p all note 32. 

31. r.8. In ro Kayuloff, D.C.N.Y.. 

3 RSupp. nti, 

III t'eoplo ex rob IlnKo v, TdpJ'ky, 
fl3 N.R2d (142. 327 lU.App. fdl 

32. Fla.'' Farltun v. Fhclnn, 131 
117, llHI Fla. ntll. 

33. Ala,*' Carpus Jmis cited tn j 
Foberta v. tlrnyaon, 173 i4o. 31^,1 
20, 233 Alt. fi:A. 

Ill,- * Carpus J-orlo cited in Pr ople ox 
rol. n.ay.o v, Flpidty, $3 MR2d 
(15 b 227 ni.App. 113, 
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322. Ids Old. 277, 33 A.F.U. Jhoi. 
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3i, Ala.- Itubrftn v, uraj mm, 172 
iSo. 3i», 233 Ala. 938. 
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35. F.T.—F.'ldrnnn v. Silva. I7I A, 

022, 51 ill. 2 m::. 

13 0.,l. P 300 note 22. 
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siders the middle name or names, letter or letters, 
generally not essential to the identification of the 
person, and holds that, where the given name is 
written, the middle name or letter may be disre¬ 
garded in identifying the individual.^® In such 
jurisdictions middle names and initials generally are 
held immaterial,and the rule applies in judicial 
and other proceedings,'^^ whether civil^*^ or crim- 
iiial'^^^ in nature, and particularly in proceedings 
where an error in the name may be corrected by 
appropriate application to the court, or the particu¬ 


lar person may be identified by extrinsic evidence.^^ 
Hence, it has been held that the insertion,^® era- 
sure,47 or omission^S of, or mistake^® or van- 
ance^® in, a middle name or initial is immaterial; 
and that such name or initial may be dropped and 
resumed or changed at pleasure.^^ 

This rule, however, is not without exceptions.^^ 
The middle name or initial is material where it ap¬ 
pears to be material,as, for example, where only 
the initial of the first name is given,or where a 


Tex.—Oallaher v. State, 63 S.W.2cl 
3S2. 3 2-1 T.^x.Cr. 398. 

45 C.J. p 369 note 35. 

Origin, of rule 

Tho rule grew out of the custom 
observed in ancient times of hav¬ 
ing only one Christian name. 

Minn.—P'Autrernont v. Anderson 
Iron Co., no N.W. 357. 104 Minn. 
165. 47 T..R.A..N.S.. 236. 

Tex.-—\Vi<*kor v. Jenkins, 108 S.W. 
ISS, 49 Tex.niv..\pp. 360. 

Common law controls efC<‘ct of 
rtiitidle nnme in ahsenoo oC statute. 
— 'Bai’gun V. Hcruggs, 29 So.2tl 36, 
200 Mis.s. 747. 

40. lf*wa.—Uiley v. Litchfleld, 160 
X.W. Kl. 108 Iowa 187, Ann.Cas. 
19171; 172. 

45 <3.J. p 309 note 36 [a]. 

41. Ain.- ()d<‘n V. McCranoy, 179 So. 
191. 2.15 Ahi. 303. 

(lu. rciijks V. Lt'c, 73 Ga. 25. 

X i’.--MMdi.s^ui County v, CoX(‘, 107 
S.K. 4 80, 204 X.C. 58—State v. 

Hc.st*T, 29 S.M. .380, 122 N.C. 1047. 

42. Mum.—I'’Autnunont v. Ander¬ 
son Iron Ci)., 116 N.W. 357, 104 
Minn. 105, 47 T..R.A..N.S., 230. 

Mi.stake in, or oniiii.sion of. middle 
name or Initial of party in ftiuni- 
numn or other pr<K;e«H see tho t^J• 
S. title Procc.s.-i § 16, also 60 C.J. 
p 459 n<»toa 50, 67. 

43* Ala.—Oden v. McCranoy, 179 So. 
191, 2.15 Ala. 363. 

I Hud gnat ion of partlea in civil pro¬ 
ceedings by mhidlf) namoH or Ini¬ 
tials the C.J.S. title Parties § 
95, also 47 t'.J, p 173 notes 73-77, 
Kffect on judgment lien that judg- 
nnuit was doekettid against party 
by hl« middhi name in.stead of hi.s 
drst ('hrlKtian or given name nee 
Judgments 5 405 b. 

Effect on validity of Judgment of 
mistake or omIs.Mion therein of 
middle name or initial of party see 
Judgments § 75 d. 

Eigiit to have judgment set aside be¬ 
cause of rnisntuuer of party see 
Judguiimta 9 276. 

44« Ala.—James v. State, 21 So.2d 
347. 246 Ala. 617. 

N.C.—State v. Hestor. 29 S.E. 880, 
132 N.C. 1047. 


Tex.—Gallaher v. State, 63 S.W.2d 
382, 124 Tex.Cr. 398. 

46 C.J. p 370 note 41. 

Addition, omission, or misnomer in 
middle name or initial of accused 
as not constituting fatal variance 
between allegations and proof in 
criminal proceeding.^ see Tndict- 
m(ints and Tnformation.s § 258. 

Misnomer of accused ns ground for 
plea in abatement in criminal pro¬ 
ceedings sec Criminal Law § 4 27 b 
( 0 ). 

45. Minn.—D'Autremont v. Ander¬ 
son Iron Co., no N.W. 857, 104 
mnn. 105. 47 L.R.A..N.S.. 230. 

46. Ala.—Williams v. State, 31 So. 
2d 590, 33 Ala.App. 110, aHlrmed 31 
So.2d'592, 249 Ala. 432. 

Cal.—I..anglcy v. Zurich General Ac¬ 
cident 4^' Lin,l)illty Ins. Co., 276 P. 
903, 97 Cal.App. 434. 

l^ri.ss.—Corpus Juris cited in Bog- 
ga.n V. S(u*ur,’gH, 29 So.2d 86, 87, 
200 Mifus. 747. 

]Sr.Y,—Wagmu* v. Chemi(uil Bank ^ 
Tru.<<t Co., 276 N.Y.S. 717, 154 Miac. 
123. 

Tex.—Gallaher v. State, 63 S.W.2d 
382, 124 Tex.Cr. 398. 

45 C.J. p 369 note 37. 

47. Ga.—Hanks v. Lee, 75 Ga. 25. 

Kra.suro of middle Initial of gran¬ 
tor’s name in dtaai as immaterial 
alteration see Alteration of In- 
strunumts 5 30 g. 

48. Ala.—Williams v. State, 31 Bo. 
2d 590, 33 Ala.App. 119, idlirmed 
31 So.2d 592, 249 Ala. 432. 

Cal.—Langl<HV v. 3<lurich G(meral Ac¬ 
cident Inability iriH, Co,. 275 P. 
963, 97 Cal.App. 434. 

Miss.—Corpus Juris cited In Boggun 
V. Scruggs, 29 So.2d 86, 87, '200 
Miss, 747. 

Isr.Y.—Wa,gner v. (.IhcmletU Bank & 
Trust Co„ 276 N.Y.S, 717, 154 Mi«c. 
123. 

Tex.—Gallaher v. State, 63 S,VV,2d 
382, 124 Ttsx.Cr. 398. 

45 C.J. p 370 note 38. 

49. Cab—Langley v, Zurich General 
Accident & Inability Ins. Co., 275 
l\ 903. 97 Cal.App. 434. 

K.Y.—Wagner v. Chemical Bank & 
Trust Co., 276 N.Y.S. 717, 164 

Miflc. 123. 

Tox,—McCulloch V. Withers, Olv. 
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App., 131 S.W.2d 252—Gallaher t. 
State, 63 S.W.2d 382, 124 Tex.Cr. 
308. 

4 5 C.J. p 370 note 39. 

Mistake or omission of middle name 
or initial of grantor or grantee In 
conveyance see Deeds 5 24. 

50. Ala.—Corpus Juris cited in 
Jame.s v. State, '21 So.2d 847, 849, 
246 Ala, 617. 

Inch—State ex rel. Scher v. Ayres, 

26 N.E.2d 1002. 217 Ind. 179. 
N.O.—State v. Hester, 29 S.E. 380, 

122 N.C. 1047. 

45 C.J. p 370 note 40. 

Variance between allegations in in¬ 
dictment or information and 
proof relative to middle name or 
initial of: 

Accused see Indictments and In¬ 
formations § 258. 

Third per.sons see Indictments and 
Informations § 265, 

Name or initial 

I )i.scropan(‘y or inconai.sttmcy was 
held not .shown by the fact that a 
pcr.son used his middle nam(‘ on one 
oc<'aslon and the initial of su<’h name 
on another occu.sion.—State ex rel. 
Sehor V. Ayres, 26 N.E.2d 1002, -217 
Ind. 179. 

WituosB 

Wlu'ro Thornton 11. Burns tmtiflod, 
it cannot bo urged that ^'hornton W. 
Burns, nnuu'd in subptena, did not 
testify.—l;ail(‘y v. Smith, 23 lG2d 
977, '57 App.IhC, :h;9. 

51. III.—Illinois Cent. U. <lo. v. Has- 
enwlnkle, 83 N.IO. 815, 232 III. 224, 
15 L.U.A.,N.S., 129'*-Clallln v. Chi¬ 
cago, 53 N.E. 339, 178 III. 549. 

52. Cal.—Langley v. Zurich General 
Accident Liability Ins. Co„ 276 
P. 963, 97 Cal.App, 434. 

Minn.—D’Autrejnunt v. Antbu'son 
Iron ('o., 116 N.W. 357, 104 Minn. 
165, 47 L.n.A.,N.S., 236. 

63. Minn.—State v, Higgins, 61 N, 
W. 816. 60 Minn. 1, 51 Am.S.R, 490, 

27 L.R.A. 74. 

54. Ala.—First Nat. Bank of Opp v, 
llacoda Mercantile Co., 53 So. 802, 
169 Ala. 476, 32 L.R.A.,N.S., 243, 
Ann.Cas,l9l2B 699. 

Cal.—Langley v. Zurich General Ac¬ 
cident Liability Ins. Co., 276 P. 
963, 97 Cal.App. 434. 
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question of identity is involved/'’^ as when it ap¬ 
pears that witli the exception of the middle name or 
initial two persons have each the same name, and 
can he ilislini^uisiUHl only by the middle name or 
initial of each.*^'^’ Also, there is a tendency to j^'ive 
j^reator regard to the middle name or initial, esi)e- 
cially to avoid unjust or absurd results,*'*'^ since the 
nse of a letter or name between the Christian and 
surname is very common for the purpose of distinc¬ 
tion and in the use and understanding of the peo- 
plep'*’'^ and, hence, the rule has lost much of the rea¬ 
son on which it was originally based.'*^ In accord 
with this view, it luis been said that the habitual 
and common use by a person of his middle or sec- 
<aul name may not be ignored and that the given 
name may not he one word only, hut two or more, 
one of which may bo as important as the (jtherd’^ 
Moreover, in a few jurisdictions the miildle nam(‘ or 
initial is Indd to he a i>art of the name of a person, 
and is material in civil,C't as wtdl as criminal.*’* ac- 
tinns, cKcept in civil actinias where tlie ju'CN'm is 
otherwise identified.*'*'* However, even thoiiedi a 
midd]t‘ name cu* initial is retparded as a material 
part a pers(afs name, tiu' ret{niremont of exact 
eorreqnindenee therewith lias luam relaxed in vari* 
ons ii'stancrs, as corisidenal in rndietimmts and Iii' 


formations § 365. 

§ 5. - Prefixes and Suffixes 

a. In general 
h. Suffixes 

a. In General 

The prefixes, ‘’Mr.,’'' «incJ are mere 

titles descriptive of the persons referred to, and are not 
names or parts cf names; but there are cert.un pre¬ 
fixes which are integral and ecsentlaf parts of surnames. 

drtlinarily the prefixes “Mr.’’ and “Mrs.” appear¬ 
ing before names of perst>ns are not t:ie:roelves 
names or parts cd names,*’*’ nor is the ]n*eJix 
.Such a prefix is a mere title/’'' and is tlescriptive 
only of the person referred to/’^ 

d'ho prefix “Mrs.” may be used to, am! usually 
distinguishes the person reft rredtii as, or t!» -ignates 
that she is, a married wom;m,"‘* and it n:,;y In* tiM’d 
to <iistingni‘'h a married frorn la r hu-b:.nd.*^ 

However, while it shows timt at *• tmr time the per¬ 
son referred to has been marrie/u”“ it is reU used 
exclusively hy married wouu Ci p** but it is .‘d<o 
properly used !)y usd 'ws and d:\orc^ r*^/* * u'to cou- 
stitule such a large class as to pru/u le a presumfe- 
tion in law that a pcT.-on referriel t*» as “.Mrs.” is a 
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no. Ala. V. Winia. IHj So. 

4 sa, tH'.l. I'S AI.a.App. ::n. 
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r»l U.t. 202. 
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U.l U;oailM*n v, Khroddo'l Whoul 

uair 172 A. ru i. 51 UU. 2h5. 

15 (A.L p 5’TI umm^ 55. 

03. KJa (SirnMn v. Phelan. Ui Ko, 
117. tn<. FI <, IMU, 

Ua, ('Oy oi ♦’.'oaUSa v. May, 27 S-K 
2tl V 7 V. /a I Pi, \pp. I 2<; 

III HaeulOtn v. S'ht»aid»al Wheat 

ah. a I U' rut. 51 PU 2>5 IS-M 
mati V. Silvai, XTl A, U22, '51 K.I. 
reu 

ia a title of ccfurteay. 


173 , IU.‘e oaiiton v. Phi !nn. 

I It", inn iUa 11 ru, 

'Ui nr I Sen Ml v. 5Iity 

I'5 ;d 77 U 7n * ht-Aj p PUS 
i K’ P,.I. p JIH net*. |aj, 


1 


73. FJn."'P,irU.«n v, PJieInn, 
117, Mnt Fhi Uep 

Ua, (Uty of tSmuna v, .May 
UUhi 777, *n UaApp. PMh 

74. Flu.’ t*:arn«4t v. PleiPin, 

nv. me Fhi. jM'u. 

*;a.“ (*ny nf tsmunii v. May 
K iSi 777. 7n Ua App. 150. 

42 CJ, p HU nvliJ AX 


151 

. 27 S. 

in Su. 

. 21 .s. 

121 

, 27 S. 
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NAMES 


§6 


married woman ;75 and, hence, its use before a 
name, without more, creates an ambiguity as to 
whether the person referred to is married or single 
at the time.*^^ 

Certain well-known and commonly used prefixes 
have come to be recognized as integral and essential 
parts of surnames,as “Fitz,”'^^ and 

or ‘*Mc.”8i 

b. Sufiixes 

The suffix 'Mr.,*' "2d,” or a word of similar 

Import, added to a name, is not a part of the name. 
Such additions are mere matters of description, and are 
used to describe and designate a person, usually to dis¬ 
tinguish between persons of the same name. 

The suffix ''Sr.,”S2 “Junior"' or “second"" 

or “2d,"’34 or a word of similar import,S5 added to 
a name, is ordinarily not a part of the name, al¬ 
though in appropriate circumstances it may be re¬ 
quired to be so regarded.^® It is not necessary to 
add it to a person’s name in a writ or other legal 
paper,and to omit or add such appellation or cog¬ 
nomen is harmless error, both in civil and criminal 
lings. 


Such additions or appellations generally are mere 
matters of description they are adopted for con- 
venicnce^o and are a casual and temporary desig¬ 
nation that may exist one day and cease the next.^^ 
They are used to describe and designate a person,^2 
usually to distinguish or designate between two or 
more persons bearing the same name,especially 
when they live in the same community,^^4 and “Jr."" 
and “2d’" are usually adopted to distinguish a man 
from an elder man of the same name and place, 
or to designate the son, when the father bears the 
same Christian name as well as the same family 
name.^*5 

§ 6. - Initials and Single Letters 

A Christian or given name may consist simply of a 
letter or letters, whether vowel or consonant, and the use 
of Initials Instead of a given or Christian name before a 
surname is recognized for many purposes, although In 
some Instances such use Is prohibited in Judicial pro¬ 
ceedings. 

A Christian or given name may consist simply of 
a letter or letters, whether vowel or consonant.^'^ 


75. Fl.n.—Carlton v. Phelan, 131 So. 
117, ion FIJI. 1104. 

Oft.—City of Camilla v. May, 27 S.F 
lid 777, 70 Oa.App. 1.30. 

76. Fla.“-’Cnrlton v. Phelan, 131 So. 

117, lOfi Kin. iiGl. I 

Ga.—«<Ut.v of (.’ainilla v. May. 27 S.R 
2a 777, 70 On.App. 1.30 -AVrlK'ht.s- 
viHc, etc., U, Co, v. VauKhau, 71 
S.R nni, 9 Oa.App. 371. 

77. X,Y.—Petition of Snook. 2 Ililt. 
33 ) 3 . 

4.3 C.,r. p 371 note 36. 

76. CfUo.—Moynahan v. People, 3 
('olo. 337. 

Smith v, XT. S. Casiialty Co., 
on X.H. 917. 197 N.V. 430, 2fl UXt. 
A.,N.S., 1U57. is Ann.Cau. 701. 

75, Minn > ('lary v. O’Shea, 73 N.W. 
113, 73 Minn. 105, 7l Am.S.U, 4G5. 

N.V.—SmPh V. XT, S. Ca.sualty Co., 
90 X,H. 947, 197 N.Y. 420, 26 L.U. 
A.,N.S., 1167, IH Atrn.Can. 701. 

SO. N.Y,«-Smith V, U. S. Ca.sualty 
Cq„ luipra, 

43 C.J. P 371 note 39. 

81, —MansIhUd v. Seorotary 

of Commonwealth, 117 N.R 311, 
22H Ma.N.s. 2(12. 

43 C.J. p 371 note 30. 

BX X.M.—Itosn V. Berry, 124 l\ 
342, 313, 17 X.M. 48. 

45 C.J. p 372 note (U. 

KtT»*ct on Jinlgmetu lien of the fail¬ 
ure to IiK'Uuif the t<'rm “junitir” 
or '■‘.Menlor" In the doekot entry or 
indr*x of JtulKmtmt «ee JudKinents 
5 465 h. 

83. Ala.—Williams v. State, 31 Bo. 
2(1 590, 33 Ala.Ar>p. 119. afUrmed 
31 So.2d 592, 249 Ala. 432. * 


Ma.sH.—Putnam v. Bessom, 197 N.K 
147, 291 Mas.s. 217. 

Pa.—Burke v. Washington Nat. Ins. 
Co., ISO A. 307, 509, ;I24 Pa.Super. 
597—T)«‘nn v. Mareludhd ta, (13 Pa. 
Dist. Co. 82—Valvoliiu' Oil Co. v. 
Ban(‘s, 41 Pa.Dist. Co. 547— 

R(dchley v. Mellott, 13 I’a.TUst, t'tr. 
Co. 164. 

ri.I.—State V. Cairo, CO A.2d 841. 
T<'x.—-Adam.s v. State, 300 S.W. 78, 
108 Tex.Cr. 3 m! 

45 C.J. p 372 note 62—18 C.J. p 173 
note 22 [a], 

84. ivrasH.—Commonwealth v. I'ar* 
ment(^r, lOt Mass. 211. 

4 5 C.J. p 372 note 63—18 C.J. p 173 
nolo 22 [a]. 

85. Ala.—W'ard v. Torlan, 112 So. 
815, 216 Ala. 288. 

43 C.J. p 372 not(‘ 64, 

86. Pa.—Lanin, rto., Co. v. Sti^ylhu', 
23 A. 216, 111} l>a. 434, 14 

690, 

87. B.I.—State v. (kilro, 60 A. 2d 
841. 

88. Pa.—Valvolino Oil Co. v. B.anes, 
41 Pa.List. & Co. 547. 

Tr‘X,—Adatns v. State, 300 S.W. 78, 
lO.S T<‘X.Cr. 314. 

V'arianta' In criminal proceodin/ts be- 
twtM'n lilP'Kations and pnmf a,s to 
name of third person see Indict¬ 
ments and Informatioim § 265. 

89. Ala.—WilUams v, Stnt»‘. 3l So. 
2d 590. 33 Ala.App. 119, nmnned 31 
So.2d 392, 249 Ala. 432. 

Ind.“”<h‘raKhty, Jr. v. State, 11 N.F 
1, HO tnd. 103. 

Pa.—Dean v. Marchelletta, 63 Pa 
Biat. & Co. 82—Corpus Juris cited 
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I in Valvolino Oil Co. v. Banos, 41 
Pa.Pist. (Sr. CO, r>47, 5 4 8. 

H.T,—Slat(‘ V. Cairo, 60 A.2d 811. 

I Tex -Adain.s v. State, 30tl S.W. 7N, 
108 0'’(‘X.Cr. 314. 

4 5 C..r. p 372 nel(^ 60—35 C.J. p 120 
note 05. 

90. (''onn.—Colt v. Starkweather, 8 
tOmn. 289. 

91. Conn.—Coit v. Starkweather, 
Mupi*a. 

35 C.J. P 126 note 66. 

92. Mass «—Put nain v. P.tvssom, 197 
K.IO, 147, 291 Maa.s. 217—Cobh v. 
Luca.'^, 15 Piek. 7. 

93. N.Y.—People v. CollInM, 7 Johns. 
549. 

45 C.J. P 372 note 67—35 C.J. p 126 
note 61. 

9^1. Ala.- - .Maxwell v. State, 65 So. 

732, 11 Ala.App. 53. 

•15 C.J. p 3 72 note 68. 

95. V(.—-Jame.son v. l.saaes, l2 \’t. 

•on, cm. 

96. Pa.—Burke v. 'Wa.shinKtori Nat. 
Ina, Co., 189 A. 397, 121 Pa.Super. 
5iC*'I>ean V. I^tarehelbdla, 63 Pn. 
Pint. (.Kr. Co, 82"* Cox*pu8 Juri» cited 
In Valvoline Cil v. Banett, 41 
J*a.r)iat. K: Ck>. felT, 548. 

43 C.J. p 372 note 69. 

97. I>(*1.—Corpus Juris cited in (bil- 
houn V. F. Cr. KHIott Hardware 
Co., 156 A. 343, 344, 4 W.W.Iiarr. 
552. 

15 t3J. p 373 note 77. 

vowel or consonant 
It was formerly held that only a 
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Initials do not constitute a name.^S The use of 
initials, instead of a given name, before a surn«ime, 
is a common practice, and has come to be recog¬ 
nized as a suhicient statement of the person’s name 
for most purposcs/'^^ It has been held, however, 
that initials generally cannot be used for the Chris¬ 
tian or given names of parties in judicial proceed¬ 
ings,^ provided advantage is taken of the defect in 
an appropriate manner and at an appropriate stage 
of the proceedings,2 altliough in some instatices the 
failure to use a personas Christian or given name 
instead of the initials thereof has been hel<l not fa¬ 
tal in criminal proceedings.^ 'When initials are used 
instead of a given name before a surname, it is 
necessary that both or all initials, if more than one, 


be correctly given.** A deposition, taken under a 
commission referring to the witness by his initials, 
will not be suppressed because signed by him in his 
full name and in general whatever defect may re¬ 
sult from the use of initials is cured by the pres¬ 
ence and itlcntification of the person as the one 
dcsigiialcd.^ 

§ 7 , - Abbreviations 

A name may be represented by an abbreviation, 

A name may be represented by an abbreviation, 
consisting of a letter or letters used for the nameJ 
An ab])reviation, however, is not the equivalent of 
a nanie.^ 


vowel coulU bo a ChrifOlnn nnnu», 
«lnce a ctmuonant tJu‘ adOltidii 

of vowel «?ouiu1h h(‘foro It can bw 
pronount^cd, fuitl, thcrcfoiM*. t'nnnot 
«tand aloni*. hut the dlotlrudiun wnn 
nubucoucntly Coi-pua Jxi- 

xi» cited lE ralh'uin v. F. (>. Kllintt 
llanlwarc <^o.. tf.a A, 3411, HM. 4 \V. 
W.Harr.gx-l.. srej- -45 C.J. p 373 note 
77 fnl. 

OS, NTafio. Ssv<'**n<\v v. Morey 

ISl X H. 7.S3. 271) Mniis. i'M, Vopu* 
V. Sl.uf‘Olti}, H4 N.R 104. :!43 

MhN.M, i,l,h 

00* Mio.'i. Conm# JTarls cited la 

iUakf'iU'j' V. Muuth, t.H3 So. U20, 321. 
ISO ISl. 

45 n.J. r» :ini note n\, 

n»0. (^nllioun V, F. <1. Klliutt 
nurdwarn 156 A. 343, 4 W.W. 
H.nrr. fu'Oh 

.M<», SUrllun V. SneUett. 3 S.\V'. S71. 
1)1 Mo. r.V/. 

N.J. hnio r.'.on V, Kl(’l);trtla, 42 

r.aw 03. j 

4 5 (^,r. ji 373 nnto 73. 
nc:iii‘nnflork of tli-rotulnrit in nttlilovit j 
ftir atta«*hrn**ijt hy Initinl.o fio«’ At- 
tfiohmout .1 i:'f) c. 

Kff* of on validity <\f: 

dudfunont of (fo.MiKtnition of party 
thoroto by n.30 of inttiu!;? in loot I 
af 4*hri;dl/tn n.omo tir iutrnaiiu- 
rsot* Judr.jnontn * 75 d, 

Moohunlo'n I)“n of luiotak*- in, or 
oini‘.ohtn of. Initial hUf^'T of 
ovvn<*rX« tionnh or noo frtitint 
ltd ter of i'hriutlnn nnuu\ of own* 
vt projoTty r.tundit h*' 

charged In cl.urn or «tntr*inent of 
H«’n «i'c Mechnnicn' Lirnn | 1112 a 
(4). 

Uao of Initialf^ Uit 

Civil procoodinen tp fhvdKnufo 
(‘in i it inn nantos of pnrlh-} ' 
(onornlly noo the C.J.S. ittlo 
Curfio?! ® 35. nhio 47 <hj. p 173 
(U 77. 

In lunttnionH or <dhrT proconn 
tho <hJ.8. title I*r»HnciH 9 
IS, nhio 5a CJ. p 453 note 54, 


Criininnl proorM'dlnier.s to do:dfjnato 
Cliii.Miian ininie oft 
Acuuuud Konornlly 

nu'ut.s ami tnforinntlona § 
127 <1. 

Third porHon oonnacted with <»f- 
fcri.'U*: 

<»ent*raHy TndIctmontH and 
In format Iona 5 142 a. 

OwniT <»f .*<tolon pndonSy 
hnreony § SO a. 

M.nUlm? MlKnuttin* k* ** So* C .r..S. tl- 
th* SlKnattiroH § 3, nlfu> fiS C.J. p 
721 37' 12. 

3 , Ih'I. Oorx>u« Ofurlif cited la (’••tl- 
Inum V, K (J, Klliott Hurthv.nr** 
t^o.. ino A. 343. 315. 4 W.W Harr. 


Summoim or other procrf»R to de«- 
Christian nani»> of party 
the C.J.S. title Cr j 15, 

al.so 50 C.J. P 453 note 55. 

Abbreviation* htlfl to repr**#ai 
aarae* 

(1) for H, 11, ^ 

C. Co. V. Snath. 2)!S X V S. Col, 45a, 
212 App.Idv. 173. .Shrrti d F t XF 
MH. 212 X.Y. 257. 55 A h U. 554. 

(2) Flir.a for IC./.uh-sh - ♦ ioodeU 
Ualh :S7 SK, :::5. F2 <?.i, 435. 436 

1 • -2M tV.I, p 4I)2 Ijotr 77, 

Cn tJrrn* fr»r IPpo n*-,' ' ax 

! r*d. Si'IoT V. Ayr^oi* 26 X r. 2d I0)i2. 
i 217 Imi. 179. 


o » 

4.5 (^.I. n 373 note 73 (al. fh]. 

C*if» Ilf {ytiflal.M In nann* of party jo: 
f.round <4’ nhaimo-nt ttr .Mml*' 


mmt 

ami liovivnl 3 96. 

3, Or. 

.Statu V. Uihberd, 

9.70, 1 

23 t)r. 400. 

4, Cal. 

hanrley V. Ztu-irh 


Anoidont A* IdahUlty Imo, Co, 2i5 
I*. 363, 37 tXil.App. 434, 

15 <\J. p 374 mdo S 2 . 

Matt rlnUty <»f mi.nlaka in middh- ini* 
tial Konorally .soo nupra S h 
C, X.rr Waltorn v. Hook. 115 X.W, 
nil. IS X.I>. 45. 

a. Mo, Skllhnnn v, CInrdy. 165 S, 
W. 1h5t). 256 M*». :‘37. 

7. Mont.* Mintrtn SontirUim iVe v. 

Wall. 45 I*.2il 302 . 33 Mont. 536. 
15 C.J, p 375 not** t»:;, 

Judieial notita* of ahhrrvIationH nve 
I ips, 

I too of aldtr*w iaiion in; 
t;(ant*r'.n ntmo in eonvoyimeo i«»‘o 
IhonJa ^ 24 h (2). 

Sij*iiaitir*'‘<; 

«h*m'raUy nee the C.J.S, title 
SUtnaturen § 3, nlao F,J. p 
721 m*t»'a 43 . 44 . 
t>n noKotinhlo irmtrnmont 
Itilla and Ntdian I 73 e. 

On petition d-oiKnatiiiK vandi- 
daio for public nee Klcc- 

tionn I HU b. 


(4) Ceo. for ib or^:**, j'** jde v 

i’lrr.mon, « Cov. tX.VA Th! 15 C. 
J. p 3V5 note 34 fa] <C'). 

i5) Jaa, f'lr Jfuto '.U-i 1 Mna v 

tho’f'niur of .Mfd'a.nn. 6 \];i. 1533. 

sU 45 tM. p 3';.5 nofv 21 C' I - 12). 

(6) Jhn for v. 

Sf-'d.*. 32 S K :'d V2 Ca .'-ho n. 

t?) dtio. for Johtj V. Cran- 

P*T, 102 S W. 43-3 2**3 M**. :,*'6 -45 <7. 
J. p 375 note 94 |ai U3>, 

(H) Jo. for J‘rn-idiV, 

Ceoph*. 55 N,F. hVi\ 1:^2 m in. 

(9) Mat. fs'if MatboiN v 

Cn iT^<-nX"oebran Unn5h»'r Cjv, 

Aj'p. r'‘l SAV 2d 5 /. afl'nin-d Mr- 
«*4U V. (;r«o:au u/i.^Jaran L:uabi'r Co,* 
IH6 SAV.IM f*77. 143 dVx, 42d 

(Id) tuber abhrevtationa i-or 15 C- 
J. p 375 ntde H In). 

irame* &ot coatldored »bbrevlatica« 

(I) **Mdt»'** In liMi nniveraa'p, n-e- 

nn tm abbreviation »"f ",Ma*b- 
4 *d/‘ 'Ohlinann v. t,'iark’e'*n Saw 
MtU i**,. 120 S W. 1155. 115^, 222 Mo. 
62* 133 Am-.S.U, mi 2/i hllA..X.S. 
132. 

(2) tether t»amea not ree<»^rnir,ed Aiw 
altbrevlationa nee 45 CJ. P 575 note 
91 11)1. 

a* Maa.'4, -rutnam v. If7 

K.K. in, 291 Mon, SU. 
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§ 8. Derivatives and Corruptions 

Derivatives and corruptions of names may be used 
instead of the original where they are in common usage. 

Where two names have the same original deriva- 
tion, or where one of such names is a contraction 
or corruption of the other name, and in common 
usage they are considered one and the same, al¬ 
though differing in sound, the use of one name for 
the other is entirely immaterial.^ 

Extreme strictness in the paraphrasing or ren¬ 
dering into English of names foreign to that lan¬ 
guage is not required.^^^ The English equivalent of 
a foreign name may be used, where identity is ad¬ 
mitted,but ordinarily not otherwiseA^ 


S9 

§ 9. Assumed and Fictitious Name 

a. In general 

b. Statutory restriction 

a. In General 

In general, in the absence of statutory prohibition, 
judicial inhibition, or fraud, a person, without abandon¬ 
ing his real name, may adopt or assume any name, wholly 
or partly different from his name, by which he may be¬ 
come known, transact business, execute valid and bind¬ 
ing contracts, and carry on his affairs. 

In general, in the absence of statutory prohibi¬ 
tion, a person, without abandoning his real name, 
may adopt or assume any name, wholly or partly 
different from his name, by which he may become 
known, and by which he may transact business, ex¬ 
ecute contracts, and carry on his affairs,unless he 
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9n Ala,—Sandrrson v. State, 181 
506, 28 Ala.App. 216, reversed on 
Other grounds 181 So. 508, 236 Ala. 
27. 

Ind.—State ex rel. Sober v. Ayres, 26 
REAM 1002, 217 Ind. 179. 

45 C.J. p 375 note 97. 

Abbreviatiuns of names see supra § 
7. 

“Xieknames” defined see supra § 1. 
Kamos hold synonymous 

(1) Gene and Eui?en(‘.—State ex 
rel. Sober v. Ayre.s, 26 RE.2d 1002, 
217 Tiul. 179. 

(2) Mary and MolHe.—State v. 
Watson, 1 r. 770, 774. 30 Kan. 281. 

(3) and Polly.—-Norton v. 
Jones, 90 So. 854, 863, 83 Ela. 81. 

CO Other n/une.n held to be .same 
or .synonymous see 45 C.J. p 375 note 
97 [al. 

K»mes held not the same 

(1) KU»*n and H'‘len.-“Thoina.s v, 
Donnf‘y, 10 N.W. 310, 57 Iowa 58. 

<2> Other nanu’s Indd not the 
sarnt* nee 45 G.J. p 375 note 07 fb]. 

10. Hauaii.-‘-K/ieo v. Ozaki, 21 Ha¬ 
waii 623-“■U<‘pubU(; v. Oishl, 9 Ha¬ 
waii 641. 

11. Pa.--Alexander v. Common¬ 
wealth, 105 Vii. 1. 

V. State, 26 S.W, 992, 
33 Tex.t'r. 458. 

10, III--Uieeker V. German Mut. 

Eire Ins. Co.. 68 III. 412, 

45 C.J. p 276 note 1. 

13. ir.s. ““Corpus Juris guotod In 
Kropp Ftirnti Co. v. Kniployer.s' 
I.»labIUty A.^.sur. (kjrporatlon, I^im- 
ited, of England, C.C.A.Ill, 150 E. 
2d 536, 528— Mnsliu v. Columbian 
Nat. Life IiiR Co., n.C.N.y., 3 E. 
Supp. 368. 

Ala.“~“Jordan Cmb'rtakiriK Co. v. As- 
berry, 159 So. 683, 230 Ala. 97— 
Corpus Juris cited in National Life 
& Aoeident In«. Co. v. Saffold, 144 
So. 816, 817, 225 Ala. 664. 

D.C.—Sorlvi V. Baldl. Mun.App., 48 

A.2d 462, 


III—Beilin v. Krcnn & Dato, 183 R 
E. 330. 350 111. 284. 

Iowa.—Keeling: v. Priebe, 257 RW. 
199, 219 Iowa 155. 

La.—Calhoun v. Serio, App., 161 So. 
772. 

Me.—Idpman v. Thomas, 61 A.2d 
130. 

Md.—Romans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ro¬ 
man.s V. State of Maryland, 61 S. 
Ct. 732, 312 U.S. 696, 85 L.Ed. 3131. 
Ma.s.s.—Petition of Merolovitz, 70 R 
E.2d 249, 320 Mas.s. 448—T^ord v. 
Cummings, 22 RE.2d 2G, 303 IVIa.ss. 
457—Bridges v. Hart, 18 N.E.2d 
1020, 302 Ma.s.M. 239—Farnum v. 

B.anker.s' <& Shippers' Ins. Co. of 
New York, 183 RE. 718, 281 Maa^. 
361—Idddell v. Middlesex Motor 
Co., 175 RE. 737, 275 Ma.s.s. 346— 
Huey Y, I'asaarolll, 16'6 N.E. 727, 
267 Mass. 578. 

MIh.s.— Mi.ssi.s.slppi State Bd. of Den¬ 
tal E.xaniiners v. Manchdl, 21 So. 
2d 405, 198 Mi.ss. 49—Taylor v. 
Aldridge. 178 So. 331, 180 Miss. 
635. 

Mo-’-'-Siina v. JMissourl State Life 
Inn. Co., 23 S.\V.2d 3 075, 223 Mo. 

App- lino. 

RJ.—Mctlarvey v, .Mlantlc City & 
S. R. Co., 8 A.2a 385, 123 N..T.Law 
281—Corpus Juris cited in State v. 
Llbrizzi, 188 A. 511, 542. 14 N.J. 
Mlsc. 904. 

RY.—In ro 55anger, 394 RE. 72. 266 
N.Y. 165—Smiling Irishman, Ine., 
V. Juliano, 45 RY.S.2ti 361. 

Okl—Bartholomew v. Workman, 169 
l>.2d 1012, 197 Okl. 267—North 

American Accident Ins. Co. v. <Mn- 
ady, 163 Il2d 221, 196 Okl. 105— 
Capitol Finance Co. v. McNealy, 
63 P.2d 940. 179 Okl 5. 

Pa.—Ludwinska v. John Ilancoek 
Mut. Life Ins. Oo., 178 A. 28, 317 
Pa. 577, 98 A.L.R, 705—Coltun v. 
Getz, 97 I»a.Super. B91—Petition of 
Bitle. 64 Pa.f>lst. Co. 329. 

Tex.—Corpus Juris guoted In Miller 
V. Thoma.son Supply Co., Civ.App,, i 
107 S.W.2d 762, 763. ^ 
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W.Va.—Milligan Coal Co. v. Polowy. 
151 S.E. 420, 108 W.Va. 458. 

Wis.—Luobke v. City of Watertown, 
284 RW. 519, 230 Wis. 512. 

46 C.J. p 37G note 4—47 C.J. p 173 
note 78. 

Use of n.s.sumed or fictitious name: 
As unfair competition see the C.J. 
S. title Tradc-Mark.s, Trade- 
Names, and Unfair Competition 
§§ 89, 107, also 63 C.J. p 302 
note 28, and p 436 notes 69-70. 
By: 

Corporation see Corp(.»rations I 
166 . 

Individual doing business in firm 
name importing partnership 
see the C.J.I^. title I'lUTner.ship 
§§ .1'6-lD, also 47 C.J. p 716 
note 82“P 717 note 2. 

In: 

Bond s(*o Bond.s § 16 a. 

Civil prO(‘e(*ding.s: 

In summon.s or other proce.ss 
see the C.J.S. title Process 
55 If), also 50 C.J. i> 450 nottf.s 
58. 50. 

Jntb’nu'nt for or against per- 
s<m in assumed or ti'ado 
name set* Judgments 5 75 d. 
To d'edjunite. party to action 
grnerally the C.J.S. ti¬ 
tle Parth'S U 96, 08, also 47 

C.J. p 173 note 78 -p 1T4 
note 85, and p 175 note.s 
03 - 3 . 

Conveyanco by grantor or to 
grar»tee under as.Humed or 
tletitl(*UB name see i>ei‘<iii 5 24. 
Criminal proseeution to desig¬ 
nate accu.sed in: 

Indictment or information sed 
Indictments and luforma- 
tioim § 127 f. 

1‘relimInary atUdavit or com¬ 
plaint seo Criminal tow ! 
311. 

Warrant <tf arrest see Crim¬ 
inal Taiw 5 324. 

N(*Kotiabic instrument: 
Description of payee by a.s- 
suined ur fietiti<ais name siai 
Bills and Notes §§ 121 b, 120. 
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ilocs SO in order to defraud others,or he is in- 
hihitccl by judicial adjudication,^^ since it is the 
identity of the individual that is regarded, and not 
the name which he may bear or assume.^^ In or¬ 
der to adopt or assume such a name it is not nec¬ 
essary to comply with, nor is the adoption or use of 
such a name precluded by, a statute providing an 
exclusive method for effecting a change of nainc.^'^ 

The assumed or fictitious name adopted may be 


either a purely artificial name, or a name that is or 
may be applied to natural persons and the fact 
that it is the name of a living person docs not make 
an instrument executed in such name the instm-. 
ment of the person whose name is asstmicd.^^ 
Contracts, obligations, and transactions er.tereci in¬ 
to umler an assumed or fictitious name are valid 
and bindiug,“*^ if unaffected by fraud,and if there 
is no doubt with respect to the itientity of the per- 


XJsB of nsftumcd or flctitiouH namo— 
ConTd 
Tn—ContM 

Kt*K'o( i/iMt* InHtrumont—Oont'd 
Itulorm'inont in ntaitii)UH name 
of 8<*o IUIIh 

runl Kuten rJ2, iiOS a. 
SijmaiiuN* In nssunn-d or iioti- 
thms narno koo and 

Niitow U 7a r, 74. 
lO'fil j-.stafo mortnoiKo rcc Mort- 
KfUroo § lf)7 (% 

Sininitnrra Konarnlly H)‘a thft C. 
,r,*S. Utlc .Sinnntnros § a. alno 
45 c’..r. p oTfi indo 4, and 58 C. 

J. i> 7a 1 no ton a (Ha a. I 

Gi-oixp niny <*onfnM*t und<T on as- 
namo.- v. North¬ 

land IVtroloum t^onatd., f>7 IM’d SI I, 

Ids Mimt. aas. 

Trtigt and. tmntee® 

Trufit rarmot adopt a nano*, Imt 
trtPdot'ri may ndofit namo tir namro 
for t rnnan<‘tinjf hnainoof!, o^ootumu 
rontrartn, <»r aulnu and firiin: rao d 
- Hofij^Uiaa v. Xorthland I'otroloum 
t'tntn'd,, jjui‘ra. 

Variance hffwi*on flotitiitua n.imoa 
hold immatortal. Aroph. rr, I'lnfiiin 
t-'hoo V. Hoodman, rac’om.l'l., ai 
laM UoK.Ui K. 415. 

Plaintiff hold not entitled wjo a 
lioiUaotn n uno. Muniolpat Ilaml <'f j 
H irriohnr^? v. Aiirand, Taa’tan,I| 
Sol iCitiphy’o. 4 as. 

Statute r»*fitUrin^r mtmo pf phiinliiT 
f(» otnlod O} portion pot im¬ 

ply ihai ti pojo'tn may poi o«auraot 
iind* r ati a* ronto-d putno i’rofdoy 
VVilf.^n, Trx<hvApp.. IV,U t4AV.e«i 
»i;.h orr"r «ilainif,fuah jtidymopt «*«!*- 
r-'r{. 

14. ru Corpu* ^Turlt quoted la 

iiropp io»try,o (*o. V. Mmpioyora" 

iPahiliSy Aaonr. <•orporntioai, lam- 
t!od, t»r KuKlamh 0.0,A.Ill., 15D O. 
•M 

Mat! OoftOon of AforoU-vttx, 70 K. 

Mrd .7 01. rire .Mmm. 4 IS, 

K..r, M«'<iar\oy v, Atlanth* Olty A* 

H*, U. ro. H A.Vd :jN5, tv:\ N.J.Hnw 
■ Cosrpu* jrnrin cited ta sour v, 
Jdhnx/4. 1«S A. rill, 517. M N.J. 
.Mlso. iH»|. 

hr.T, Int»-risHttonnl t'nJon ISnnk v. i 
Xathmal Huroty On.. 157 N K 
215 N,V. ruiS .HiiUUiiK Iritihmmn 
Urn. V. Juhntm. 45 K,V..S,7d riKl. 

15. IC.X - MetJarvr-y v. Atlantia 
City 47 S. n. Co.. 8 AAd 785. 177) 


K.J.Caw 2.S1—-State v. Idbrlr.zL ISS . land. 157 X.R 250. 215 X.T. ,24f>. .72 


A. 511. 14 X..T.MiNC. 001. 
la lT.S!.-~*.coi-ptio Juido anotod ia 
Kropp KorKo Cct. v, KmphaV<*r.s’ 
Cialdlity Ansur. i^orptirat inn. Cim- 
itod, of Irfoznhin. lOnivlazni, C.C.A. 
TIL. 150 RLM 5:15. 5.",8. 

Md.---KomapM v. Stato, 15 A.2d (lie. 
178 Md. 5.SX, cMTti<aarl rh-niiol Uo- 
man.H v. Stain «»!’ Maryland. 51 H. 
(7t. 702. rue O.S. 51»r». 8.7 C.Kd. lini. 
Mozit.- Ihfd;.rUl:i.M V. Xorthland r«'* 
^^•nh*nm OntiHol., 5” O.Od 811. 1(0 
Mont. rir.’S. 

cUtl.' Xnrfh Ann A<*c. inn. v. o*an- 
ady. I5:i IM‘d 221, 105 Okl. 105. 

I'a. - I#ud\vln:;ka v. Jidiu ll;vnn»»olt 
.Mut. Idfo lini. CAk. 17H A. 2S. 017 
Oa. 577, OS .A.C.U. 705 - CNdtuii V, 
07 Oii.Snpor. 501. 
th'onh'y V. Wilj-icin, (Mv.App . 

1 12.5 .SAV.rui 55 J, error dininm;.? d, 

jn>lKtn“tkt nr>rn*ot. 

4 5 (\*h p 575 noto 6, 

17. Ma'»f! Of*tltl«ni of M»*rnh'vltr„ 
70 .SHIM 240. rUM» Ma.-n, 4l<. 

1C. I'a. (5dtun V, (foia, 97 1‘aSn- 
p«T. 5 01. 

Ti*x, Corpus Juria g,uot«d ia Mllh r 
V. 'riminaann Supply On.. Oiv.App,. 
107 S.W.Oti 752. 75:L 
45 <’ J. p nVO rn»t«* 7. 

Uljrht to u-in naun? of aindlnr a«'«‘ 
lufm I in. 
family aaia« 

U.S Man/. V. Ohll.'tdnlphl.a ItrrwlnK 
On,. It.O.On.. ;i7 RSupp. 70. 

10. tAS, .Mnnlln v. u<»luntl#lan Nat. 
Clfr Inn. On.. P.O.X.r., 3 lASnpp. 
rs 0 ,H. 

45 t*.d. p 577 nnta 8. 

Impitriionatloa 

Whnn* ttui* nnntrart.a wltli individ¬ 
ual j‘arn tt» rn»'n and intnnda to vnn 
trnrt with przaauj hnfnra htin, rnri- 
tfart i.n matin with jun*h pria*nn, rn- 
.,pirdh*;in oi' what nann* ha may an- 
aunn» htr trann.*i<-tUtn and <*f whi*tta*r 
;u«;mm«*d zninn- in name nf Uvnnr ja-r^ 
ann wit it whtun ollinr prrann wan un- 
dnr iinru'n^udun h»* wan ni*ntriP*tinK 
O.S. Alanhn v. (Ndumluan Nat. Infr 
Im, -On.. 5 K.Supp. K. v. 

Xatiiutaj KSfhunK** Kank* (!!.<.WVln,. 
45 O, I tut. 

.Mfijun, iPd.nrtatm v, <*t*h'itian, 4 X. 
K. 810, 141 Mann, 201. 55 Am.It 
171. 

X. V. Mnnt»-rtk M\t*hariit:« linnk v. 
h^Uloliiy ia'pt»nlt Co. of Alary- 

10 


A.I/.It. 1575“-rin'3pH V. 2^lcQiituh\ 

115 X.R 44 C 220 X.A'. 252, C.li.A, 
101 SB 07:1. 

l‘a.-“"im<lvvlnska v, Jtd?a Hnnrark: 
Alut. Idfn Ins. Cm. ITS A. 2S. 317 
Vn. 577. OX A.L.U. 705. 

30. Ala.—Xatinnal lAfr Amldi-nt 
Inn. On. v. SafYold. 114 Sn. H5«. 325 
Ala- r*ni, 

rn,—n»>iJin Krann & Ivitn, 183 X. 
K nno. 350 Ill. 2S1. 

Ah',. Idpinan v. Thtuzuut, 61 A,2d 

lao. 

Alan.M,-—I.ord y, Pumrmrur.'i, 22 X.IM'd 
20. 5n:t At'inn, 4 57. 

Okl. ‘Xnrfh Annu-inun Ark*ithnt In^. 
On. V. Oanmiy, 165 0.2,1 221. 136 
Okh 105. 

pa.- iSdtun V. Unfr.. 07 ripSajH-r. 501 
-•“■1%-tltinn of imir. 54 PaJunt. ^ 
On. 52 0. 

Tn X.-- Prnf h y V. Wiln m. <'iv \rp, 

125 S.\V,2d f'5i, #*rrnr da* iJils.n-d, 
juilynirnt rnrr» TMjn v. i sr .f 
Kal. B*?t)k. OiVApp, Ui4 SW./d 
15'», f'lTor «!.-njj-.-a d s’Mtuh/'rrt 
Stir»-ty t*n. V, Pu a I'nnrt S'aOnp, 
t.'iv App., 25 S.\V,2‘d 4-.S. U'?n,r dis- 
min-» d. 

Win, I.tpdikt* V. 05? V nf Wa*-r!<nvn, 
2M X.W. 510. 250 Wi.p 5*2. 

J5 i* .1. p 57 ! indn 9. 

t.sahihfy nf nnim^^hnn'd pr;jn'**.raJ on 
unntrurta rxrtnp.d ly hsa a«rn? 
iirv Afp tn'y H 2 i S 250, 

Bank dapnMt 

Pa.'- I’llvrltn V. Mim-rn Xa?, natsk. 

Onrn.Ph. 54 Cue, Id k 5h tr 215. 
Contract to purcha«« real oetat# 

0.0 /h*nvi V, OuUli. AIun.App.. 48 
A.2tl 482. 

Oa htfth or all partie* 

Alnr-n. ‘OnrnPin v^ Itsidn-r:/ ^ Shtp- 
pnrX I»in On, of x*'W York. 0^5 X. 
R 71 ft, I’M ATann. 5fiJ 
Ahutt, ' Hndftldnn v, Xnfjhlami IV- 
trnhumii t^mnnl,. 07 Pdfd *11, 104 
Alnnt. 328. 

tTudlscslotiod prinolpia 

A nth* that a tMutraet ra*mnt h^ 
»*nr.ar«‘rd afmnnd nn nradt.n-Jn'n-d 
primal>al dn»«a n**t apply, 21 -mutK' 
ton V. Krmn ^ Oatn* 7 XJJ.2d 0J». 
280 IlJ,App. 54 8. 

ai. O.C,-™-»Knrlvl v. ttMU AIun.App,. 

4 8 A. 2d 4*;2, 

Air.' Idpman v. Thvnm-s. $l A.3<J 
130* 
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son acting under the assumed or fictitious name .22 
Their validity as to third persons does not depend 
on whether the person contracting is as well known 
by the assumed name as by his true name, but on 
whether, with respect to the particular transaction, 
the name is used in good faith by the person adopt¬ 
ing it as a descriptio personse.^S However, some¬ 
thing more than a very limited use of a name has 
been hold necessary in order for it to be assumed or 
adopted.24 in the absence of some statute to the 
contrary, such contracts and obligations are the in¬ 
dividual obligations of the persons doing business 
or acting under the assumed or fictitious name,25 
and a business conducted under an assumed name 
may have sufficient legal entity to enable it to as¬ 
sert claims and rights.^S Where it is sought to es¬ 
tablish against the real party a contract made by 
him in an assumed name, the pleading should show 
the ground for so doing by proper averment.27 

b. Statutory Restriction 

(1) In general 


(2) Filing affidavit or certificate; regis¬ 

tration of name 

(3) Method of raising defense 

(1) In General 

In a number of Jurisdictions the right to use an as¬ 
sumed or fictitious name Is restricted by statutes which 
require the use of one's true name In certain circum¬ 
stances, or which impose certain requirements or re¬ 
strictions on the use of such a name in specified cir¬ 
cumstances. 

The right to use a name other than one’s own has 
been restricted in some jurisdictions by statutes re¬ 
quiring the use of the true name in some circum¬ 
stances,2S as in registering at a hotel,20 and by stat¬ 
utes relating to the obtaining of cmploymcnt,20 the 
practice of medicine, as considered in the C.J.S. 
title Physicians and Surgeons § 33, also 48 CJ. p 
1110 notes 80-83, or the conduct of busiucss^l under 
an assumed or fictitious name. 


T^ord v, Cumminp:a, 22 N.K.Bd 

Okl.—North American Accident Iiih. 
Co. V. ('lana.dy, 163 P.2<i 221, 106 
Ckl. 103. 

4I> O..T. p 377 note 10. 

22 . May:!.--I''urnuin v. Hankor.s' 

Co. of New York, 

tsn N.H. 7IS. 281 Maas. 364. 

Okt.—Nortit Ainfri<'nn Acoidtsit Tns. 
Co. V. Cauiuly, 163 I\2d 221, lOG 
Okl. 103. 

23. M.m as,—William Ollliaan Co, v. 
Caaoy, t)l N.M. 12t, 203 Maan. 2G. 

24. tTso on slJXfTlo occasion. vva.M not 
.suttlrimt to «how an nd<t{>tion of an 
jLssuuo'd nama,—Tram-<*.< nit i!it'lit a,l 
ln.s. <’o. of X»'\v York v. MinnliiK. C. 
C.A.Chlo, i:j3 R2d 47!). 

26. CUawH Works v. 
ChiIdH, 176 S.R 603, 40 Ca.App, 
3 on. 

iraaa.-—^fynilM-rM of Itakary tVr Con- 
ft'ot lon»*ry Worlo-ra Hnl«tn, Tatfal 
No. 43K V. Hall llakinj? Co., GO N. 
R2d in, 320 Ma.Ma. 28G, 167 A.L. 
U. OS6, 

Llaldlity of tmdlaclosinl prinolpnl on 
inatrtinit'nt ext^cutad by 
ajtfnt whara principal liaa adoi>t<,!d 
name an hin own 8oe Billn 
and Notfo § 34 b. 

Civil liability 

i’oraon <ua*ratlnK a hualnaas imdiT 
an aNHunual or flctitiouH nann^ ia civ¬ 
illy liahh* for Ita <dthKatit»n.s.-—State 
V. Dtaalna, 28 i N.W. 1 13, 226 Iowa 
331. 

20 . Ln.—'SehrellMT v. Edgar, 122 So. 
2S3. 16.H Ul 443, 

27. Mo.—lUahop ProsH Co* v. Lowe, 
203 S.W. 262, 201 Mo.App. 68. 

Aliiifi dictua in pleading contract see, 


tho C.J.S. title Parliea § OC, also 
•17 C.3. p 174 note 83. 

28. I'hilippine.^.—U. S. V. To Lee 
I'in, 33 Philippinr.s 4. 

43 C.J. p 377 nolo 17, 

20. Mass.—A U or U(!y < Jen oral v. 

Tufm, 131 N.K. 573, 132 N.IO. C22, 
230 isra.ss. 438, 17 A.L.R. 274. 

45 CJ. p 377 note 18. 

30. N.Y.—Morgan Munition m Supply 
Co. V. Sludehaker Corp., 123 14,10. 
14 6, 226 N.Y. 04. 

43 C.J. p 377 nolo 13. 

PaLse asHumrit ion of nam<! by em- 
pl<ty <‘0 aa invajidating conlra(*t of 
employment sec Ma.sler and Serv¬ 
ant § 0 a. 

31. IT.S.—Drooka Bro.i. v. Brooks 
Clothing of (^al., B.C.Cal., GO R 
Supp. 442, aillnmal 138 P\2(I 733, 
certiorari denied (57 S.<?t. 1316, 331 
ir.vS. H24, 01 L.Ed. 18*10. 

Oa.—Burreaa v. Ilnnk.s. 170 S.K). 130, 
30 («a.App. 661—Ijnur(m.M Clajw 
Works V. ChUd.% 170 S.E. 6G5, 40 
Oa.App. 600. 

Idaho.—(Jallafent v. Tucker, 281 P. 

375, 48 Idaho 240. 

45 C.J. p 377 note 21. 

Names ua<*d by partnerships see tin* 
C.J.S. title rartnerabip g 66, also 
47 C.J. p 736 note iS-p 746 note 66. 
Statute hold to authorize the con¬ 
duct of business under a llelitlous 
nam<\—Walker v. Doak, 200 l\ 200, 
210 Cal. 30. 

What constituteB couductlugr busi^ 

UGSS 

(1) A contract sollcittfd by an 
agent In tho state and requiring ap¬ 
proval by his xmincipal in aiudher 
state, and under which tho goods are 
shipped R.O.B. does not constitute 

11 


I doing buaines.s in the state.—Sorona- 
do l^Ifg. Co. V. Rensenig, 1 Pa.Dist. & 
Co. 20, 37 I.anc.I^.Rev. 477. 

(2) The taking out of a policy of 
insurance on pr-r.sonal property ust‘d 
In a nuinufacturing plant is not th»^ 
c.'irrylng on, or conducting of, a 
business.— lOngh* v. C.upital b'in* Tns. 
Co. of Concord, New llumpshire, 76 
1‘a.Super.Ct. 330. 

(3) Other case.s construing wbeth- 
<‘r particular transjiction.s conr.titute 
d('ing bu.siruHs see. 4 5 C.J. p 377 mdo 
31 La]. 

Business sigm statute 

(1) XTiub'r J\1 ir.sie.sippl business 
.sign statute, i>rojH*rty u.sed or ne- 
('}Uir<‘d in a trader’s bii.sine.‘-a-i .should 
bo tr(‘,'it(‘{l, In favor of hi.s ereditors, 
a.s Ids property uule.*';.s luten'.st «)f 
others tln*rein is duielor-.ed l>y sign.— 
1'Jllzt‘y V. i*'ia*derit*, 3 So.2d 843, 131 
Miss. 633. 

(2) The purpo.ae of the statute is 
to make the appartad, tewner tie* true 
owtier as to hl.s c<tntraet <‘retiit‘u*« 
dt'aling with him without notice to 
tlie efudrary.- Taternational liar- 
ve.sler C(N V. OuUy, 134 So. 472, 188 
Miss. ri3. 

(3) Only iavntnict debts were in¬ 
tended to he co\a*red by the .statute; 
it does not cover an ohiigation for 
a p(*nalty or forL-itiire provided by 
statute for a violation of law. even 
though, In a broad scn.se, it may be a 
debt.—International Harvester C(*. 
V. (JuUy, supra. 

(4) Operator of gasolino filling 
station wiio sold soft drinks, be< r. 
and cigarettt^s. and operated a bar 
and dance, hall in connection there 
with, was a ‘'trader" within busi- 
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(2) Filing Affidavit or Certificate; Registra¬ 
tion of Name 

(a) Tn general 

(b) Consequences of violation 
(a) Tn General 

Under various statutes, persons transacting business 
under an assumed or fictitious name are required to file 
a prescribed affidavit or certificate, or to register the 
name. 

Under statutes so providing, a person or firm 
transacting business under an assumed or fictitions 
name which docs not show the name or names of 


the person or persons interested therein are re¬ 
quired to file, or to file and publish, a prescribed 
affidavit or certificate, or to register the name.'-- 
Such statutes are witliin the ptihcc power of the 
state.23 They declare a public policy <^1 ti'.e 
and have been ludd prohibitory ar/1 tint i (r r!\e- 
nue, t‘ven though a filing fee is prescribe I.*-"* Idu y 
are intended for the protection of tlmsc etig.igcd in 
commercial transactions rclatiitg to the Itu^isics^ 
conducted under an assumed t>r fetiti* us r.aroe."^ 
d'heir purpose is to protect lito-c dc: h* :: with a 
person (vr linn doing hitsiness under suU: a naroe/'^* 


nfssfi statute, and rt^frlfforatorw 

WiU'd iu IOh litUMine.MH to be 

treatf‘d. In favor of hia creditors, as 
bio pr*n><‘rty, ns lurainst <daiin of 
oondlfhuial s^dlcr th<‘reof.—Kllzoy v. 
Fr«'<I*‘rlo, supra, 

(r»> d’ruck purchnsod under uurf*- 
onrded tMnuilt i<uuU nnles (’nutract for 
tn <’attle btudne};H <'ould not, ns 
ayulnst conditional .seller or his as- 
^dune(^ bo subj-’oted to payment, td’ 
peiia.lty ineui*re<l by buyer for viola¬ 
tion of law in conduet of a dilTi-reat 
InistruNsa on the yroumt of violation 
of bunineoM sljfn statute.*--Interna- 
tliunal ftnrvraUer Oo. v, dully, supra. 

(ft) Other case*! enmdniiUK' extent 
of ItaiilUty f(tr vlolatlon.s of statute 
45 <*..h p 577 note 21 to). 

QX U.8..lU'oohs Ilro.s. v. llrook.s 

Olothiiur vt dab, D.d.Oab, (Ifl K. 
Hurtp. '145, atllnned, d.tbA., F. 

l*d 705. eruMlorarl denied 117 Sd.Jt, 

1515. nnt tr.s. ki\, tu it.iid. i.vm. 

tJnb- AValker v. Oonk, 2tu» 1*. 51 n 

(’.nb ,'!ti -Kiubda Fp' As.m’u <)f I’r*'- 
<lU‘'er.s V’. <^u;e ..*S\vn,vne t’o., 107 P. 
5<1 51H‘. 75 dni.AppUM VI'fi. 
lil.iho,- < lallofent v. Tueker, 2.S1 P. 
.7?:;, 4S Idaho 5'lh. 

I mb- blp.Kbv-WiJUdy f^toren v, Fow- 
etmteln, MV N.K. 771, 137 Ind. fill. 
IMaaa,- Uuey v. Fne-ojirelii. u;i; X.i’,. 
757, Ml? Mnjm. 575. 

Mnp.ie V. dnpital h'ir<» lim, do. 
of (’tuieord, Xew Hamjehire, 75 
da.i^upfT.t't. lum Wt.ne v. Fevin, 
45 Pa.Fist. ^ t'o, 551, 51 Fanph. 
do. H7. 

ItJ. ’ Feverton v. Vn\s\n, 43 A.5il 475, 
72 U.l. 5h4. 

Va PhleKar v. Virginia Ftnain, 51 
.S.R5a 557, IMH \ht. 717 - Tate v. 
Atlanta dak FlMitriUK (ha, IH S.K. 
5d Id!5, 170 \’n. :b>5. 

Waab/' MetVfM'ry v. draham, 5ha 15 
*;U5* 151 Wash. 4thJ. 

By whom oxecatod 

<1) Iii some iuriodiethum the atlb 
davit or cerFtl^ate may be slt;nr‘d 
nnd fieknovvledkvd by an anent.* 
Fardm^r v. Uieh do., F"M P.Lhl 

25, fiH CabApp,5d 755. 

(5) 7% other jurlratletioufi it has 
been held that the atlidavit must be 
*nmle by the person who operate.! uro 
der the name referred to in thn add 


davit.-—T^auren.s Olass Work.s v. 
Chllda, X75 K.K. r>'Gr>. 43 Gn.App. .'d’o 
Persons not roq.'uisrod to flUo cortlfl- 
cato 

<1) flu.vb-nul who %va.s doinfr loud- 
ne.M.s \ind( r hbs own name was held 

lud, najuiri'd to tip* <*ertulenfe. . dejo 

V. Fallou, 551 N.r.S. 73t, HO Mme, 
315. 

(5) W'lfo who owned nmeldio ry 
u.eed In husband’s buoine.s.M t»ut v.bo 
h.ad n»»t at'quired tlir« bindm'. and 
did not comlnct it in ht*r luad-aed's 
n.'uue wa.s not ntfuired to ille lar- 
titlcjite.- ("’one v. F.allou, sttpriL 

C^rtiflcato held JnsnlUcient 

An ullidavit of one dolnit bmdto fis 
under a reqreoentntlve naruf*. who 
faibai to ^ive hbs full f’iirletian 
name and hi# ftddre.s.M, na r«qturMl 
by exprt-s.s statutery itruvuoMn, la 
inautlleient.' A\'an«ee Plundom^ iNe 
V. Filien, 50,7 p. 3,5(1, 71 <’ob*. 55b 
Number of niimos 

Under fiMfue Jdatulefi Put one name | 
for a i.limb* l!U.oim-.v.s bs perniiittib- 
.‘'d.arr V. HofidUnK. 155 P.5d 455, PM 
<»r. 5U7. 1 

Mislendlnir na.md | 

tn 'rhe tllinft <*b'rk jduup.i not be 
relptired to aeeept a e« r.Mtlejtle etF 
doltur bu:dne*!*-i uttd4*r cert on nano*. | 
whieh ♦‘ertPlente is mbdeadUq; toi 
the puldie. even if name uioP r uhjeh 
peFtloner intmubj te btr tuee , p, | 
not expressly pnihUdted py MatoTe. , 
AppUiaulon of illrduell. ) 

5d 77. 2&H AfutTdv. iF5. 

(5) The spuules loehlbUinj'T use of i 
de.’d^rnat Ions **umi ('ouipnuy'* ,.r *^Hnd j 
do./" when no aetuni partner bt r» p ; 
resented thereby, do not initdN Ocu j 
all other desiKnation?!, mt nuiF* r h -w j 
inlsleiMilnK^ are pi‘rmiesible.—Ai*jdb ) 
cation Idrdwell, supra. 

(51 pefusnl til tile a e»*rtift tile of 
ibdnfr loirunei s under name of ’’Uus* 
sell tUr«hve|i and Ansatciates*’ tu» 
^^rotind that ecrtilbate wan mmleasb 
inK to public wan prop»'*r where Uus' 
sell lUrdwell had no nasocjnten.' ,\p- 
jd lent Ion «f Pdrdwidb nupra. 


V, ■ ii--rT?u»n, 




5d lun. 

{51 The ien of ft,, 

< d name dt»* > jjmi eb- a 
use the nnnie r^'-»,i.-o " ■ F * 
the rPJit of re-TO" » !b- r l 
i?.“ V, Kantman. 

fin. tI7 W.va. fe 
Transfer of nanu* 

( {) An 7tj'r 'JJ“ d bue r.o- 3 
can bf* tranro'' *-4 1:/ iP a ,r i 
drawal by ne, i,q • r end b ' ■’ k 
1 n'Int.TUr F< u:.«- of 


’'inr. 

r>.i to 

eauru 
''‘01 to 

8.K. 


^ nnme 
-> f v*d ^ h » 
' of c.-r 
h name 


i'.' afMpneo,.. Fiij.e v, M-F';t,ren, ITT 
P.5d 411. Me Fr. 5 b 

(51 \Vb*-r‘* cotdr'A t j r 'j, /dv-d for 


b*:na* lej .q; »‘i 
te jqi nsoe* to 
j turn of bu :o 


an ! r. 


Vi* 


: Fff on <b'Ce * d 
to idaddPb p> s' 

rrt !;rij <■' r u C; • - - 

m pa?, tiJ 'da d’e* ;;r,d 

1 ed;e V. - p, ■ upt t, 

Pitrrhajior of buJdUi'tsB 
\Vb«rc FiefTr«i"^'a la 


->4 bU'd« 

" . d f ,f fe^ 

I * < ppitn* 

1 .id ,!} ; c, ?i ;«ujFa 
-t Ue 1 to 
V default 


eluded rb'bt t 
Uieb r who h ;><';b r *,‘d 1 4 - 
.'dob'd time, bu'i'er'i s ? m 
e, X* de ate of ifbo?dr 1 .1', 
,''Oeh name wliJi coordy » ‘"b 
vunu'f' wiib fu.cutt'- F d 
b’ ry V, M -m-rr t in, n' 

AX Fa ' 5"F;i4 v I 


I r.aroo 
'e-m, f'lr 
ly bb'd 
"I SF Fr 
di e 'p; 

?/a IF 
N V .d :d r/:\ 
F'-qp FF .d 


Aodixtuitioo, of name 

tn Such fdntutea have barn held 
to have iudhlPK to tin with the at- 
quiring uf luciunied namow.—Furm v. 

12 


K, reel, t - I rpo V O", 1 y: A tf U. PM 
Modi F,. bu, V, Pbt'.‘r. Ft V V/. 

Fb‘ MiFi. ''“'d AJUJ * bo’ P>FU d:r; 
?A. Ub ’d)''keP'.n V. Kvdb. SH 
;m F5, idi; f: App. tF, 

AX T"\ F-'Fisk V. Pic-'o. CFdApp', 

5sbi ,d W, ;:n. 

30. ‘"-ne V, PalU-M. 5:4 X.t.H, 

731. HU Mk./. bFF 

Fandjord r^oiFio: j'to bwat- 
nen.'4 man for i*riv«te dw‘'d;njf pur* 
pOi’-'ea wao n^'d cnyuir*d in a c.on* 
mere oil irunacedb 01 wdtbdn the meaU" 
lUK uf thi? ufalute.'.'. oFn# y. Ilalbm, 
fujpim 

37. rab-'Pank of Anu'Uc'i Xfas 
Tnci? oi Suv.joro Af^o’n v. XatPoiai 
Fumhnif iVrpentswf,. IH F 3d 4.#, 
43 Pub App 5d eSd, 

Po.—Ituwlaiid v% Ctmttno., A. 





65 0. J. S. 


NAM^ES 


in order to enable them to know with whom they 
deal or do business, 38 and, where they provide a 
penalty, to punish those who violate the act.3^> The 
primary purpose of such a statute is not to prevent 
the transaction of business, or to produce a con¬ 
fiscation of property or relieve debtors from their 
honest obligations nor are they intended to con¬ 
fer rights or advantages on a person or firm fail¬ 
ing to comply with their requirements.^^ Such a 
statute does not prevent persons complying there¬ 
with from limiting their liability on contracts en¬ 
tered into with the concern under which they con¬ 
duct business operations, when the other party to 
the contract agrees to, or acquiesces in, that limi- 

tation.'*3 

Compliance with such a statute by a person doing 


§9 

business under an assumed or fictitious name gives 
constructive notice to others dealing with him of 
the nature of the person or business being dealt with 
and with whom they deal,^^ and they cannot plead 
ignorance of such facts.^^ It has been held no de¬ 
fense to an action for a libel naming the injured per¬ 
son by his assumed name that he was not entitled 
under the statute to use such name.^® Certificates 
filed in attempted compliance with such statutes 
have been held sufficient notwithstanding minor de¬ 
fects and irregularities.'^'^ 

What constitutes assumed name. The cases lay 
down no uniform rule as to what is or is not an 
assumed or fictitious name, and particular names 
have been hold to be or not to be within the stat- 
ute.'^S In general, if the name under which the 


S29 Pa. 72—Lamb v. Condon. 120 A. 
540. 276 Pa. 644—White v. Rairdon, 
.62 I‘a.Dist. & Co. 558, 33 Dcl.Co. 
14. 

Otlior statemeiits of purpose 

(1) To prevent imposition and 
fr.'itul, 

Mh'h.—Bankor.«j Trust Co. v. Brad- 
neld. 3G N.W.2<1 870, 324 Mich. 116. 
Pa.—Wise V. I..ovin, 42 Pa.'nist. & 
Co. 351. 51 Dauph.Co. 87--Butts v, 
fCom.PI., 30 lOrio Co. 
51. 

Va.—Tato V. Atlanta Oak Floorin^T 
Co.. 18 S.R2d 903, 170 Va. 365— 
(h>lla‘rt V. Ashland Const. Co., 11 
S.R2d 612, 17G Va. 500. 

(21 To protect persons f^ivin^ 
orodit In reliance on tho a.s.sunutci 
or notlticnm name. 

Pa.- Lowf*r Morion Tp. School Dlst. 
V. II. Evans, Inc., 14,6 A. 

2M8. 295 I'a. 280—Kin^ Crook Lum- 
Imt Co. V. Rook laimbor Co., 00 Pa. 
Supor. 58-"Enjth‘ v. Capital iriro 
Iti.H. Co. of Conoord, New Hamp¬ 
shire. 75 Pa.Hup(‘r. 390—UissiU’ v. 
.Mollott, 45 Pa.l)iHt. & Co. 432— 
Charles IL Bear Co. v. F.ooh, 12 
Pa.niHt. & Co. 788, 42 York 
Bee. 201. 

W.Va.—Gluck V, Kaufman, 186 S.E. 
6X5. 117 W.Va. 085. 

(3) To enable prospective credilor.s 
intelligently to search the record for 
liens against owner.s of the busine.s.s. 
—Colbert V. Ashland Const. Co., 11 
5S,E.2d 612, 176 Va. 500. 

Competitor 

Such statutes were not enacted for 
tiie benefit of a competitor of the 
p»T.son using the assumed name.— 
Iluas V. I>uff, Tex.Civ.App., 49 S.W.2d 
tUlf). 

38. Cal,—Andrews v. GUck. 272 I\ 
587, 205 Cal. 699—Bank of Ameri¬ 
ca Nat. Trust ik Savings As.s'n v. 
National l^’^unding Corporation, 114 
P.2d 49, 45 Cal.App.2d 320. 

Ga.—Maxwell v. Pierce, 18D S.E. 847, 
183 Go, 866, 


Mi eh.—Bankers Trust Co. v. Brad- 
flcld, 36 N.W.2d 870, 324 Mich. 116. 
Pa.—Rowland v. Canuso, 10G A, 8'23, 
329 Pa. 72—White v. Rfiirdon, 52 
Pa.Di.st. & Co. 5.68, 34 Del.Go. 14. 
Va.—Tate v. Atlanta Oak Flooring 
Co., 18 S.B.2d 903, 179 Va. 3G6. 
Wa.sh.—TTnion Trust Co. v. Quigley, 
2*59 P. 28, 146 Wash. 176. 

Purpose of act 

(1) To afford persons dealing with 
concerns operating under assumed 
names a dellnite, relial)le, and cer¬ 
tain way of ascertaining the true 
names of tho persons connected with 
such iirm.—Taoui.svillo Planing Infill 
Co. V. W(‘lr Sheet Iron Works, 251 «. 
W. 176, 190 Ky. 361. 

(2) To establish dellnitely the 
identity of the individuals owning 
tlio bu.siness for the information of 
liiose who may have, dofiling.s with 
the concern.—Ijower Mcrion Tp. 
Scliool Dl.at. V. G(*orge H. Evan.s, Inc., 
M5 A. 288, 205 Pa. 280—King Creek 
laimixu* Co, v. Rook Lumber Co,, 90 
Pa.Suia*r. 58—Engle v. Capital Fire 
Ins. Co. of Concord, Now Hampshire, 
75 Pa.Wuper. 390—Risscr v. Mellott, 
4.6 l>a.l>l.st, Sz Co. 432—Charh'S XL 
Bear Co, v. Zech, 12 Pa-Dist. & Co. 
7SS, 42 York Lcg.Rec. 201. 

(3) 'yo make person.s operating un- 
dt»r a.HSumed name known to public. 
—.Cooper Cotton Co. v. First State 
Bank of O'Donnell, Tex.Civ.App., 37 
S.W.'2d 805. 

(4) To give Information as to the 
persons who shall be, named as de¬ 
fendants and served with proces.s if 
suit should b(!! brought on a oatise 
of action arising out of any busi¬ 
ness done in the assumed name, or 
out of any contracts made in such 
name.—Humphry v. City Nat. Bank 
of Evansville, 130 N.K. 273, 190 Ind. 
293. 

(5) To identify those against 
whom in certain clrcumstaimes 
claims for damages arising cither 
from tort or contract should be made. 

13 


—Rowland v. Canuso, 196 A. 823, 329 
Pa. 72. 

(6) To prohibit persons from con¬ 
cealing their identity by doing busi¬ 
ness under a.ssumed names, to make 
it unlawful to use other than their 
real names in tran.saeting business, 
without a public record of who they 
are, available for use of the court.— 
Wise V. Levin, 42 Pa.Dist. & Co. 354, 
,61 Dauph. 87. 

39. Pa.—Wise v. Levin, 42 Pa.Dist. 
Sc Co. 354, 51 Dauph. 87. 

40. Idaho.—Oallafont v. Tucker, 281 
P. 375, 48 Idaho 240. 

41. Pa.—Engl© V. Capital Fire Ins. 
Co. of Concord, New Hampshire, 
75 Tki.Super.Ct. 390—Charles H. 
Bear Sc Co. v. Zech, 12 ThuDlst, Sc 
Co. 788, 42 York Ta'g.Hec. L'Ol. 

42. Cal,—Bank of America Nat, 
Tru.st Sc Savings A.s.H'n v. National 
I'll riding Corporation, 114 P.2<1 49, 
45 Cal.App.2d 320. 

43. Pa.—Pennsylvania Co. for In- 
surance.H on Lives and Granting 
Annuities v. Wallace, 31 A.2d 71, 
340 Pa. 532, 156 A.L.U. 1. 

44. Pa.—Ulick V. Viivr.ntion Spiu'lnl- 
ty Co., 3*5 A.2d 332, 348 Pa. 241— 
Houser v. ChiULs, 106 A. 547. 129 
Pa.SuptT. 565—Iti re Matjk's E.statc, 
160 A, 468, 111 Pa.Super. 203. 

45. Pa.—TTUck V, Viliration Special¬ 
ty Co., 35 A.2a 332, 348 I»a. 241. 

46. N.Y.—Kornhlum v, Commercial 
Adviu'tlscr Assbr, 164 N.Y.S. 186. 
nillrmed 170 N.Y.S. ‘249, 183 App. 
l>iv. 615. 

45 C.J. p 378 note 25. 

47. Vt.—Nemi v. Todd, 9$ A, 14. 89 
Vt. 502. 

45 C.J. p 378 note 34. 

48. Or.—Sayles v. Daniels Soles 
Agency. 196 P. 466. 100 Or. 37. 

46 C.J, p 378 note 26, 
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They do not preclude a person or firm from trans¬ 
acting business under an unregistered or fictitious 
name,^i and contracts entered into by such persons 
and firms are not void.62 The disability arises only 
when such persons or firms attempt to enforce their 
contracts in an action and it is the rule either by 
statute or decision, whether or not a penalty for a 
violation is also provided, that a contract made pri¬ 
or to the filing of the certificate may be enforced 
after such filing,even, in some jurisdictions, if 
the filing is made after the commencement of the 
action,or after a reversal of a judgment for the 
party using a fictitious name and prior to a new 
trial.®^ 

Under statutes which provide a penalty for their 
violation and make it unlawful to do business with¬ 
out compliance with their requirements, contracts 
entered into before compliance with the statute are 
unenforceable by the offending party, even after 
he has complied with the statute and contracts 
made jointly with the offending party and another 
are not enforceable by cithcr.^^ 

Where the statutes merely prescribe a penalty of 
a fine or imprisonment for their violation, and there 


is no express declaration that it is unlawful for a 
violator to conduct business, or that any contract or 
transaction is prohibited or void, or that a suit or 
action can or cannot be commenced or maintained, 
there is a diversity of judicial opinion as to the 
enforceability of the contract. In a few jurisdic¬ 
tions it is held that the contract is unenforceable 
by the offending party, because it is tainted with il¬ 
legality.*^^ By the converse of this rule, a defend¬ 
ant failing of compliance with such statute is al¬ 
lowed to establish by way of set-off and recoupment 
only such amount as is necessary to extinguish 
plaintiffs claim against him; and should a balance 
be found in defendants favor, no judgment there¬ 
for can be rendered in his behalf but such fail¬ 
ure will not deprive defendant of the right to de¬ 
fend against plaintiffs demand,or affect his ti¬ 
tle or interest in property.^^ However, if the mat¬ 
ter is interstate commerce, the statute is inoperative 
and plaintiff may recover.'^'^ In other jurisdictions, 
business transactions otherwise valid arc not invali¬ 
dated because of the failure to comply with the re¬ 
quirements of such a statute and contracts made 
under such circumstances are valid, not void, and 
may be enforced,whether such contracts are exc- 


Co. V. Quigley, 2'59 P. 28, 145 Wash. 
170. 

81, (’’al.—Hank of America Nat. 

Trust Having.*? Ass'u v. National 
Kuruling (’orporatiun, 114 P.-d 49, 
45 ttal.App.2a 220. 

62, Idaho.—(lallafi'nt v. Tucker, 281 
P, 275. 48 Idaho 240. 

S3. Cal.—Hank of Anuudea Nat. 
Trust A Savings An.Vn v. Nation¬ 
al Funding Corporation, 114 P.'2d 
49. 45 C\al.App.2d 220. 

64. Cal.—Kadota Fig Asa’n of Pro¬ 
ducers V. Ca.se-Swayne Co., 107 
2d 518. 73 Cal.App.2d 790—Gardner 
V. lUeh Mfg. Co., 158 P.2d 22, 08 
Cal.App.2d 725, 

Idaho.—Gallafent v. Tucker, 281 P. 

275. 4S Idaho 240. 

4 5 C.J. p 279 note 40. 

Flaliitlir held eatitled to malataln ac¬ 
tion 

Cal.—Garhutt v, Chappe, 21 P.2d 594, 
131 Cal.App. 284. 

65* Cal.—Kadota Pig Ass'n of Pro¬ 
ducers V. Caso-Swayno Co., 107 
I‘.2d 518. 73 <'al.App.2d 796. 

45 C.J. p 379 note 41. 

Commencement of action not prohib¬ 
ited 

The statute does not prohibit the 
institution or commencement of an 
action for failure to fllo the certifi¬ 
cate; it merely forbids the mainte¬ 
nance of the action until the party 
has complied with its reauiremonts. 

Fig Ass'n of IToducers 
V. Case-Swayne Co., supra. 


Mont.—Peilly v. Ilatheway, 125 P. 
417, 46 Mont. 1. 

€6. Colo.—Wallace. Plumbing Co. v. 
Dillon, 205 P. 950, 71 Colo. 224. 

67. Ill.—Mickohson v. Kolb, 86 N.E. 
2d 152, 337 Ill.App. 403. 

Brokerage commission 

Ill,—Miokchson v. Kolb, supra. 

68 . Ill.—Mickelson v. Koll), supra. 

69. III.—Mickclson v. Kolb, supra. 

70. Midi,—Cllark v. Ilolm.an, 170 N. 
W. 22, 204 Mieh. 6*2—Oashin v. Pli- 
ter. 124 N.W. 482, 108 Mieh. 38(5, 
Ann.Cas.l912C 697. 

71. Mich.—Solomon v. W(dnor, 153 
N.W. 1058, 188 Mich. 144. 

72. Ky.—Carter v. Scott, 140 S.W.2d 
1029, 282 Ky. '269. 

45 C.J. p 379 note 49. 

73. Property of dlsaolved corpora¬ 
tion 

Alleg<*d fact that stockholder of 
dissolved corporation had btsen trans¬ 
acting bu.slxiess under a.ssumed name 
without complying with statute does 
not affect his title or interest In 
property formerly belonging to cor¬ 
poration, or give others right to mis¬ 
appropriate property, either of dis¬ 
solved corporation or of sto<*khold(jr, 
—Pontiac Trust Co. v, Newell, 254 
N.W. 178, 266 Mich. 490. 

74 . Ky.—Talbot v. Smith, 277 S.W. 
257, 211 Ky. 239—-Western Silo Co. 
V. Johnson, ’262 S.W. 109-3, 203 Ky. 
704. 

State regulation of contracts as not 

15 


applicable to interstate tran.*-‘ac- 
tions generally sue Commerce § 
76. 

75. Me.—Lipman v. Thoma.s, 61 A. 
2d 120. 

76. Ind.—Plggly-Wiggly Store.s v. 
Kowenstein, 147 N.F. T71. 197 Ind. 
02—Humphry v. Oily Nat. Bank of 
Evansville., 130 N.K. 273. 190 Ind. 
292, overruling Horning v. McGill, 
116 N.E. 202. 188 Ind. 222. 

Me.—^Lipnian v, Thomas, fit A.2(1 130. 
Mass.—Farnum v. Hankers' <Sr Ship- 
per.s' Ins. Co. of New t'tmk, 183 N. 
E. 718. 281 Ma.ss. 264 —Huey V. 

I'as.sarelli, ICC N.E. 727, 267 Mass. 
578, 

45 C.J. p 279 note 51. 

In Teicas 

(1) A (umtract by an tn<lividual 
doing business under an as.sumed 
name, evtrn though entered into un¬ 
der the as.sumt’d nam<% is not void 
and may be enroreed, notwithstarnl- 
Ing the c(‘rtiiU‘at(i prestu-ihed by stat¬ 
ute has not been ilbd.^—Uoper v. 
Hall, Olv.App., 280 S.W. 289—45 C.J. 
p 370 not(i 51. 

(2) It has bc(m held, however, that 
th(!» courts should not lend their aid 
to the enforeemexit of a contract 
made in violation of law, and, heiu'c, 
a broker who engaged in busliums 
under assumed name, without having 
filed certitlcato as required by stat¬ 
ute, could not recover for services 
performed under contract entered 
into in such name.—Loving v. ITacc, 
Civ.App., 266 S.W. 23L 
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cuted or executory,in the absence of fraud or bad 
faith,78 although, in some jurisdictions, the effect of 
such statutes has been construed to bar the offending 
party from maintaining an action on a contract en¬ 
tered into, or growing out of business conducted, 
under the assumed name, until he has complied with 
the requirements of the statiitc.79 

In some jurisdictions contracts entered into by 
persons acting or doing business under an assumed 
or fictitious name without having complied with 
stattites requiring such persons to register the name 
or file a prescribed affidavit or certificate were at 
one time construed to be void and unenforceable by 
the offending party,^^ wdietlier the contract was ex¬ 
press or implied,even where the contract was 
entered into prior to the enactment of the statute 
and the breach occurred subsequent thereto and at 


a time when the name had not been registered,82 
notwithstanding the transaction was innocent, with- 
out fraud or injury, and with defendant’s knowledge 
that plaintiff was the real party, although using his 
assumed or fictitious nanieo^^ SubsetjUdUly, how¬ 
ever, amendments to the law were enacted which 
have been construed to remler such contracts valid 
and not void, and to enable an ofunding party to 
maintain an action on such contnicts and triui<ac 
tions,84 at least after he has complied with the stat- 
ute.8“> Such statutes, as amended, take no right 
away from tlie otlcnding party after he has complied 
With their requirements.^® 

Generally, an action on the contract cannot be 
maintained if there is no coi.qdiiaiice wlndever with 
the statute,^" except when the matter is interstate 
commerce,or where defen latit is estopped to as- 


77* N.Y.- ^trArdle v. Thnnu‘« Tron 
WuvkH, St) N.r.a OG App.Dfv. 
iai>. 

4'5 CJ. p n.HO nnt<‘ 52. 

3Gs«cutod contract 

V. n, Inc., 

274 X.Y.H. nu, ina Min.'. 1!I5. 

78. Tcjc.- llunn V. Duff, <'iv,App., 41) 
45 CJ, V not.* 52. 


83. Hn.—^Oirtcr v. ftalomon. 18K 
645, 64 Ga.App. 617, 

84, On.—-nuII.Hrd v. n<»lninn. 16.2 Js. 
K. 6K6, 184 Ca. 7KS. U2 A.T,.U. TfuC 

N.O .—Fariuvra ItanU, oO*., <’o, v. Mur¬ 
phy, 127 S.K. 627. IS!) N.<'. 476. 
Va.—Phh'^s^rtr v, VUrKinin KortUn, 61 S. 
K.2U 227, 1H8 Va. 747. 

85J. Va,—Walk inn v. Itii-Inm, 24 S.K 
2(1 422. IKl \X 161. 


70, Pijoriy-wimdy v. 

ri<nvon.Mtoln. M7 N.K. 771. nr; I ml 
62 Hniitphri'y v. (’ily N*nt. Iinnk, 
ina X.K, 272. I6fl rml. 262. (.vnMil* 
Iru? Hnrnina v. MeOill, tl6 N.O. 
m. 18H Unt. 222. 


Coinplianco hold cuMcient 

(1) Af’frr <*()'innn'nto*nu'nf of m*'- 

flon. Phlranr v, Vir^tinia 61 

S.K.iai 227, IKK Vu. 747. 

(2) Prior fo xmUlon to Uinnilrm «c 
t Um.--Phl«u?ar v, Vindula lAunin, ru 


80, tOi. • "Pr.'P<*r v. LarnlnN* lOcur 
Min.n <’o.. IKf) .‘4.K. .226. IKU <;;i, 6M 
'Wool V. k’rtrU 1 * 0 ., 122 S.I’J, 66. 66 
O’l \pp- ^61, 1 ivut?a6rrr<i, n't*. IS; 
S, M. isa O.'i. 1K2 Oiovor v, 

fl.umT. PSa ,H,H. 64a. 66 (;n.,6pp. Kl. 
Pa.- !'ottn.iy K'fun/L (6i. for Irrueam'f n 
(ui Llvoji aucl (;rantinn Anxiuitire v. 
Wjtlinr*-. {N*tn.Pl.. 60 nauj‘h.t6». 216. 
Va. <*i»jnrrt V. Afihl.'tnd Pnn.Mt. Ot»., 
II K.K.rd 612. 176 Va. mi. 

46 (M. p 270 mat) 41) foj <1). P 660 
Potr f) i, 

®ntlr4) tran«iW5tlon wan U»*kl iUoKal 
ami void ' Pari«'r v. KoUamnn IKK iB. 
K. 646, 64 Gn.App, 617. 

Banning acoount 

<*rrtUt<*r flnittK huf imam under an- 
mnnorl or f6'tiu*aia uattn* wan h^dd 
murh'd to rr^’ovrr. in aoUon on «»prn 
rununie a«o*ionn, fi»r Itenm i'antraot- 
od for afi**r r*'KlMirutl«*n of lil:; mnn*', 
Imt not for It* run c(anra«‘(fri for prior 
to Ha ri'Kl-'drajion.--(Jo\\*'r v. uzumt. 
IKiJ K.D, 640, 66 Ga.App. 

81. K,r.'• 4\Hirtn«'y v. Parkt-r. 02 i 

K. 22 k 172 N.P. 472. 

88. Ua.'*' iMinn X' MrP.nrtiiy v. Pink 

rtoii, nr. y 62 4. 172 Ga. 21, fon- 

f»trna »J| to 1V6 KS K. 1562* 1*2 iJa.App. 
4U4i, 


plM. 


I Coafttnxctlnai 

Tho mmnalinrnt li» rom**di«l ami la 
to Ih‘ iomnlru d Uhorally to omi that 
IHhvant may hnvr day In rf.urt pro- 

vkhai lit* cumppi-.M with thi’ i 

Phhntar v. Virginia lAMula* nupra. 
ValiaUy of amcttrtiiiftnt 
Tho ttnirmhoont uu.* hold valid. al- 

thftUKh rf'troarti\.i- rojiporfa n inr- 

ty to notion who hid !i*‘ottr*d a jmh; 
rnont of dhatuaoal nnainrd oi»pom-nt 
;dnoo nuoh party wan not d*‘privo«i of 
n vo.aod r»nht hy : tioh tittiomimont, - 
ihun Ilojkin, 23 H.h62a 127. 18* 
Va. 260, 

Xa Fcanaylvaaita 

<t) lHid*r an aniondrnont i*n;tetod 


i 

i 

1 

i 


in P»46, nadfdration of tho an.-mnod 
lor liotHimm naino i.-i rriintrni atid Ih* 

J lO'onjit* ff^t‘ or dm* nm.'d ho p'*ed t'o- 
I I 'Co an aofU.n ran to* nmintaimd tn ! 
]tin* oitrndhp,; pnrtv, wtiotlsor a roni j 
d nt or nonroaidi-nt, lai a rontniG j 
t-nron-d uHo prior to rompur^tor wn)# j 
tho atfdaite,'■'AHoman v. lanvon^pirt. 1 
62 Pa.Idot. i\h I2ft. 

(2) A nult inidiJtifed ttrforo pa'i | 
tm nt of the lie* tmr ft*** ,,r iino. jp* 
ihotinh aftor rraitd.rahfui. w.P h<‘ i 
dmmtn?;rd w'Htnnit pr*«.imlior to tin 
rluht ta inntitulo xomthu aft | 
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er payinRT all r( 0 ^^^a of tho orfidnal ac¬ 
tion amt fuUv r*m;'yaoT w ith th^ 
provnn**nr< of thr art.—Airman v. 
howenKart. rupra. 

<n> Tmlrr a prior am ndmrnt to 
tho forinrr low, a« a tHUi rofUd 
maintaim d hy ro?;oh'n*?( m r intrsirtr 
made hoforo ^ rnplianr ^ vntli tin- 
?diitutr.—IPdrh , yjorg. A 2d 
M7 Pa.Hupor. 5.P.K -k Lnno 

lii-r Oo. V, lioi'k l.und r Vo, 06 p,r 
.•Snp.*r. 6R-^-n3'*r)*')) H. IP r^r d' Cn v 
12 P)tt‘o't. Go. ,'•*1. J,1 Vor'.4 

Ih'O, 201 prH’f'i V. H<‘'p! 
Pn.t'omPl. 20 irrir C*t 61-46 t*.2 
p 672 rrdr 4 0 i2>. 

i {n It wn’t h'dd, howo»V''r. tnjdr* 
|nu>'h pr^'-r aoon,n,;t'nh P* ;e jrjvosr»o 
j of th.' n, ^ or mo* re ih“ d ?n 
.Mpon'r w'*ia a t'r*ndH>»n i r*-"-,-p-jH. 

addH)»*o,o! to prop*'r r«‘..p’Hratj.tn rf 
t h*' p'l‘'iSjjJO'd »ir fi'tdras»« tn 

tho )*ri)3ri;o„ r\t nn hy ^> 5 i of 

f‘'*onnK P'triy who wm n lo.nrordlon* 

of tJo' oiatr laji a rptf* i -4 

info prior to wM?h Gs' 

)n.”ttn!r.« diah*h v. attpra—4.'* 

CJ, p 270 mcr ih irl i2h 

06. Va,Phh-y ;r v. VJr<?*r.la IA'(W*li 
61 H P 2d :P7. Va, 717. 

87. Polo.—'Kir5n JrwyVy i*o. v, W*iP 
aors. Xi P. IPG. 12 370. 

46 <*.h p ;tT> jfo-To 12, 

Uif.lH of InCdrf in iSu« cos{r?»r 

mrud^nn og-, .p on mdr talo-n hy 
pa.\"o in jnir'"rha*'''r*'d naim* 

fO‘r Pithi and Xotoa I 6o;: a. 

X 0 »n,aiac« of writ 

Pl.'ontP? r^add tpd nnnnPpn «ic 
pon whf-r# In* had ito? d v*j!h 

tii«' f.inliHr proG th>' oS 

ih»‘ V. rii.'-At'fs-y V, V'-rji3 Pro,;,,’- 
jy; pg V! PG 

\Vip/'<n Prof fpira.p' v, Tsphr. 06 A 
7 6}. -su Vt. 62;S. 

38. ld:.dio,■- JMrUk) JtJato)* Anfono 
tlvo Kjnnr5r.f* Porp, v. Addim*tt, 1105 
P. 6K6\ 46 Idaho 270, 
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scrt the bar of the statute.*® Those who deal with 
him and accept the benefits of the transaction, with 
full knowledge of his true identity notwithstanding 
the assumed name, are estopped to deny his right to 
sue®0 or their liability under the contract.®^ Also, 
such a statute does not affect the right of a nonresi¬ 
dent of the state, doing business in his own state 
under an assumed name, to sue to enforce a note 
made and payable in the state of his domicile,®2 The 
fact that the action is one for declaratory relief 
docs not make the requirements of the statute inap¬ 
plicable.®® 

Contract made in true name. It is immaterial that 
a person is engaged in business under an assumed 
name without having fulfilled the requirements of 
the statute relative thereto, if the contract in ques¬ 
tion was made by or with him in his true namc.®^ 

Contracts made after compliance zvith statute. 
Contracts and transactions entered into after com¬ 
pliance with the statute are not void or unenforcea¬ 
ble l)ecause made or carried on under an assumed 
or fictitious namc,®^ 

Rifjhts of innocent persons. No rights are taken 
away from innocent persons who have dealt with 


the offending party in ignorance of his violation of 
the statutes,®® and contracts entered into by per¬ 
sons not complying with such statutes are enforce¬ 
able by those with whom they contracted.®'^ 

Intervention. The intervention in a replevin suit, 
by one doing business under an assumed name, for 
the purpose of asserting a lien on the property in 
question, has been held not to constitute the bring¬ 
ing of a suit by him, within the meaning of the stat¬ 
ute, and compliance with it is not a condition pre¬ 
cedent to the maintenance of his claim.®* 

Tort actions. Statutes relative to the filing of a 
certificate of doing business under an assumed or 
fictitious name,®® including statutes prohibiting the 
conducting of business under an assumed or ficti¬ 
tious name without compliance with their terms, 
or requiring one conducting a business under an as¬ 
sumed or fictitious name to file a prescribed affida¬ 
vit or certificate before maintaining an action on 
a contract or transaction,® or to regi.ster the name,® 
do not prevent one who is so conducting a business 
and has not complied with such statute from the 
maintenance of an action based on a tort, particu¬ 
larly where he files the action under his true name, 
and not the assumed or fictitious name under which 


89. ral.““Ttank of America Nat. 
Trnirt St SfU'Ina's .‘\s.s'n v. National 
Nundinw C’oritorafi<.n, 114 P.Iid ni, 
4.1 Pal App.tM neo. 

Defouclant hold estopped 

(1) ,\ «if‘fcri£lnnt whoso tntorost In 
the matter was tu‘(|uircd thronfTh 
the T*<‘i'son or tlnn which failed to 
comply with the statutory roquiro- 
rtu'tu i.s cst(»pp<'d from nssartlnK’ tho 
b!ir of the stntutc.""nank of America 
Nat. Trinst SaviuKs Ass'n v. Na¬ 
tional Fumlinf? t’orporation, supra. 

tl*) An unre^tistored flt'titious com- 
patj.v. or fti'titious <’ompan.v’s parent 
<*ompany. «jr asjdKnco of parent com¬ 
pany or fictitious company, could not 
failure of n<dltlouH <'ortipany 
to file statut,t>ry certificate a.s de¬ 
fense to action based on a condition¬ 
al sales ccmtraet nsshmed to plain¬ 
tiff l»y the fictitious comr>any.—Bank 
of America Nat, Trust & Savln#?s 
Ass’n V. National Fund in fy Corpora¬ 
tion, supra. 

SK>. Mo.- KusmdKky v. Security Ins. 
Co., :ki .S.W. 47. nz Mo. ms, 46 
i«n. 

45 C.J. p J17U note 3S. 

91 * Pa.—Kofdier v. K<»eln'r Estate, 
160 A, 4OK, 000 Vii, 2nr>. 

Tex.—Uoper v. Hall. Clv.App., 2S0 
S.W. 2K0. 

liiahlUty to third porgoa 

Fa. tv-.rher v. Kochcr Estate, 150 A. 

40K. aoe Fa. 300. 

Surety contract 

Tex.- HeiitfiiTU surety Co. v. Fun 

es 3 


Union Station, Clv.App., 23 S.W.2d 
4S4, error dlsml.s.sed. 

92. Vt.—UiHhop V. Thonip.son, 130 A. 
701, 90 Vt. 17. 

93. Cal.—Hank of Amerl<'a Nat. 
Ti'u.st tKr. Savifi^^.s A.ss’n v. National 
I'^undlng- Corpor.ation, 114 I\2d 49. 
45 Cal.App.2d 020. 

94. Oa.—Stewart v. Harhy Banking 
Co., 190 S.E. '2S, ISO <Ja. SS8. 

Fa..—T.tower Mi^rlon Tp. S<*hool Dist. 
V. (J(*<>rKe Tl. lOvans, Inc., 145 A. 
288, 295 Fa. 2S0. 

45 C.J. p 079 note 07. 

Payee of aefirotlnblo iastrument 
Ga.—Stew'art v. Farby FankiniJ^ Co., 
190 S.E. 28, 180 Oa, 8S8. 

Pire insurance policy 

The failure of the owner to rei^rls- 
ter the name under which he con¬ 
ducted his busIne.SH was ludd not to 
invalidate a fire insurance poUey hi 
the ownf'Fs favor on properly u.MCd 
in the businf^Hs.—Enwrle v. <“'apita.l 
Fire Ins. Co. of Concord. New Hamp¬ 
shire, 75 Fa.Super. 390. 

95. Cal.—Walker v. Dank, 290 P. 
290, 210 Cal. 30. 

Idaho.—GallaFuit v, Tucker, 281 I\ 
375, 48 Idaho 240. 

Begristration of name held shown 
Ga.---National Union Fire Ins. Co. v. 
Jenkins, 193 S.E. 90, 66 Ga.App. 
•no. 

96. Ky.—Ko!5y Theater Co. v. LiOve, 
201 S.W. 249, 191 Ky. 596. 

45 C.J. p 379 note 47, 
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97. Idaho.—Gallnfent v. Tuck<*r, 281 
P. 375, 48 Idaho 240. 

98. T^a.—.\uto Security Co. v. 
en.s, SO Fa.Super. 4(>2. 

99. Mich.—Idiillip V. Post, 14 N.VN'. 
2d 510, 308 Mich. 609—v. 
Grand Trunk Western Ity. Co., 171 
N.W. 273, 21 0 Mi<*h. 100, eerticuviri 
<l(uii(‘d Grand Trunk WefUern Fy. 
Co. V. WinJet, 41 S.(.d. 6. 254 U. 
S. 029, 65 F.Kd. 447-* r.awnuH’c v. 
F.-attie, 176 N.W. '570, 209 Mich. 
128. 

Trespass on case 

Mich.-ddiillip V. Fust, 14 N.W.2<i 

510, 008 Mieh. 609. 

1 . Ga.—Maxwell v. Fierce. 189 S.IC. 
847, ISO Ga. 856. 

Fa.—M(diauKhlin v. Faker, 5 TVi.Dint, 
.ft Co. *781. 

2. Cal. 'Ue(‘)Ves v. First Ka,t. FanU 
of Oaklaml, 129 F. 800, 20 Oal.App 
rdl8. 

Action for conversion 
Cal.> dlalph V. I..ockwood, 61 C.al. 15.“. 
- Thoiuiason v, Fyers, 2 F.2d 4i*6, 
110 t\'il.App. 211. 

^^Transaction’' construed 

The word "traufua'llon’’ In such a 
.statute means soinethird? of a mu¬ 
tual nature and does md extend l<* 
torts.—ThompHon v. Fyer.^, supra. 

3. Ga.—“Southern Security Co, v. 
Ann-rlean Diseount Co., 190 S.E. 
350, 184 G;i. K2. answer.s to <’ertdb*d 
(lue.stions confurtned to 191 S.16 
258, 56 Ga.App. 736. 
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he transacts business.^ However, a person or firm 
trading under a fictitious name without complying 
with a statute which requires registration of the 
name and invalidates transactions and contracts en¬ 
tered into without such registration has been held 
not entitled to recover in trover for goods sold on 
conditional sale.® 

(3) jMcthod of Raising Defense 

The defense of noncompllance with statutory re¬ 
quirements relative to the use of an assumed or fictitious 
name may be raised by answer or plea, and, In some Ju¬ 
risdictions, by demurrer or similar pleading where the 
facts appear on the face of the pleadings. Where non- 
compliance with the statute merely affects the capacity 
of the offending party to sue and does not invalidate the 
contract or transaction, the defense may be waived, but, 
where noncompllance rendei's the contract void, the de¬ 
fense may not be waived and may be raised at any stage 
of the proceedings. 

Where the effect of the statutes or decisions is to 
permit a plaintiff to maintain action on a contract 
maile tmder an assumed or fictitious name at any 
time after complianee with the provisions of the 
statute relating thereto, as consi<UTed supra subdi¬ 
vision h {2) (h) of this sectifui, luaenjinpliauet’ is an 
aflirtuative defense going to plaintiff’s cajhaeity to 
sue,^ which may be waivml and, generally, if the 
defense is not properly raised by the pb'a,diiig<, it 
is deemeti waived,^ An answer to the merits is a 
waiver the defense.^ IfowevtT, a jndgnicnt ren- 
dertul l^y dt‘fault against a defendant has lu’en sot 
aside on a snt)Se(iuent application by defemlant’s <ali- 
or Cfi’diton;, after an assignment for tludr benefit, 
showing plaintiffs failure to comply with the .stat- 
nte.i^ 


In some jurisdictions it has been held that the 
defense of noncompliance may be raised by demur¬ 
rer, if the facts appear on the face of the petition 
and there is no allegation of compliance,or by an¬ 
swer if the facts do not appear or if such allegation 
is denied. ^2 jn other jurisdictions, nnncompliance 
may be raised by answer only, as an affirmative de- 
fense.is Whichever is the method of rmduT'g the 
defense, the action will only abate, and will not bar 
another action brought after compliance with the 
provisions of the statuteand before an action 
is finally di.smissed on the ground of failure to com¬ 
ply with the provisions of the statute plaintiff 
should be given an opportunity to cor.gdy with the 
statute if he so desires.^^ 

Under statutes which render unenforceable con¬ 
tracts made compliance with their require¬ 

ments, as considered supra sub»livi*;i<^n h 12) t h"! of 
this section, the d<*fense is,^^* or may lie^^ rai’^ci! by 
pica in bar or answerd^ by object it ei to evitbmee 
of the contract,or by a motion tt» wlo-re 

the fact is admittedand, if it is supp^Tted or sus¬ 
tained, the action terminates.*^ 

Umler a statute which prohibits a plairdifF who 
has m>t c.coplir I with the .statute prior U} the issu¬ 
ance of the original writ or complaint in>ti- 

tilting any proceedings for the enforemumt of a 
right or obligation, it has been held th.at noncom¬ 
pliance with the statute j»rjor to the s^oi .rce of the 
writ ileprives the court of juris iretton asal coruus- 
tntes a defcai in the p;* ** M: ^ which tr.ay not be 
waivetl by the a^Ivr•r^e atvl w*iich he may 

raise at any stage of the po- ‘ 'h , 


4- t’lil. Thfnun*u>n V. 'BytTS, 2 T’.IM 

‘ins. to; rai Aim. 

yilrh,^ v. BenttP*, 1711 N.W. 

TiTU. ms MIrh. t2S. 

6. On. "^!ul»!ey v. HiUlay, ISJ 8.K, j 
417, S2 <ni.Anii. n78. 

e Plnho.- OnUnfrtjt v, Turker, 281 
r, 275, 4H ti]n)w VAU. j 

Bel 'mnfTly"Wiur.ly v, Tauv- 

vtmtvUx, M7 N.K. 771, liB rnU. r.li/j 
MorU. IPUIly v. HatJu^wny, 122 B. ! 
417, 46 Moat. 1, I 

7. Cal.' "KaUitta Vii^ AfwPi of Pni- 
t!u<*rra V, t'na'^-Hvvayar (*o,, 1«I7 P. 
2il 2 IS, 7,1 CnlAnjKM 716, 

(Janan-ut v. Tucker, P. 
rni, 4S lUnho 246. 

Mont.*-UtUlly v, Ilntheway, 12S P. 
417, 4$ Mont, 1, 

8. v. Tnck*T, 2Hl 

P. 175. 4H Itinho 2411 

45 p ISrj not** 66. 

8. Or.'-^re*a«ti,nh v. Koorv, 141 P* 
622, 76 415. 

S.n.— Iteitunnnl v, Pnkota I#. ^ T. 
Co., 64 K.W, 656. 3 8A>. 663. 


10. Ohio.- Cnta>la V. Parnione P.nnk. 
51 X.K. 221. 61 Ohio .528. 

11. Idaho. -'(JnUnf«‘nt v. Ttielo'r, 211 
P. 175. 4S Idaho 2 If). 

45 C.J. p ISO noto 67. 

12. Idaho. - ftaUaP-nt v. Tueker, «ii- 
rra. 

45 C..r. p ISO nnto f,H. 

IX Mont. ” (%nn«tnh*a v. St. OeoriTe, 
20S P. 607, 61 .Mont. 200. 

45 t\J, p ISO redo 51. 

30«murr«ir to answer hM not appro- 
prlato 

Pa. -Parrlah v, l>rda\van% BarUawnn- 
na \V*‘.at«*rn It. ih)., 65 Pa.td.st, 
*8* Co. 547. 

14. an.- Hor-iriard r. Pnktda I#. & 
T. <’o.. 51 X.W. 656, 3 B.IK 563. 

45 p ISO nor«^ 61. 

Kallnr#* of penaai doln#? taininena un- 
U**r iwuHiinofl or tioUtham nanto to 
lUo jiroiurllaal iithdavlt or 
onto .♦{howhiK try*’ immo na ororntP 
tntlnu non* matter In ahateinent 
nee AtaUement and Itovivfil | 01. 

15. Cal.— Kadota A.5»*n of ITo- 

18 


dnr*Tr» v. -.Snvavfo- 167 P, 
2d 51K. 71 CaP ’’d 7'>'l 

IO, Tex ' prertid V. rhn. F N-'ACe 
oU. ete., Co., I'tv.Ayp. 271 X.W. 
216. 

17. thi' Carti'f v, KoJonoun H K. 

545, 54 Chi, \pp- 557. 

18* Ky ‘ Hoofer v, lUs" lAejr Anto 

r;i sw hi Ky. i:k t*. 

U. A PJl.M'* 1H7. 

Medi^-epuk V. Holman, 17$ XAV. 

2::, in I umh, 61. 

Aft#r fttwd to 

MSeh. '-fUark v. Iltdman, Miprx 

IP. Mlrh«-f^oJomon v, \V*ener, 151 
XAV. 1058, IKg Modi U4-A’Aedua 

V. PlUer. Ill NAV. 4C7. 164 Mieh, 
3H$. AnnCrt?td0i1c 657. 

20. NC." ‘*5ntrtney v. Parker, 02 8. 

n 124. 171 NPC. 473. 
ai. Mh'hv, PUfer, 111 K. 
MP IH2, m MIeh. ZH, Ann.CPm 
131 1C 637. 

45 C,J. p isn noto 70. 

28. Vt.—’Amey v. V»*rmont Prodnct« 
Co.. 177 A. 137, 107 VL HI—-WU- 
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§ 10. Names in Common Use 

Generally a person may be designated by the name 
by which he is commonly known and called. 

It is sufficient, in legal proceedings and elsewhere, 
that a person is designated by a name by which he 
is commonly known and called even though it is not 
his true name.-S It is not necessary that he shall be 
known as well by the one name as by the other; it 
is enough if he is commonly so known.-^ The trans¬ 
position of the initials of the Christian or given 
names of a person who is known and called by both 
the correct and the transposed forms has been held 
not to defeat legal proceedings or invalidate a claim 
of such person."^ However, the name by which one 
is commonly known is not for that reason alone 
one's true name,“6 and the common use of an as¬ 
sumed name will not suffice to make it the 'hruc 
name” reciuired to be stated by a statute, the major 
purpose of which is to determine the past, as well 


§ H 

as the present, identity of the individual.^^ 

§ 11. Change of Name 

a. In general 

b. Under statutes 

a. In General 

In the absence of statutory restriction, one may law¬ 
fully change his name without resort to any legal pro« 
ceedings, where It does not interfere with the rights of 
others and is not done for a fraudulent purpose. 

In the absence of statutory restriction, one may 
lawfully change his name without resort to any le¬ 
gal procoeclings-S as long as it docs not interfere 
with the rights of others^^ and where it is not done 
for a fraudulent purposc.^O The name thus as¬ 
sumed will constitute his legal name for all purpos¬ 
es just as much as though he had borne it from 
])irth^i or as though it had been provided for by a 


son Tlrns. Oarnpro v. Tudor, 0,5 A. 
704, SO Vt, 520. 

23, K.r.-™r,.nph^ V. Mollon, U N.Y. 

S.Oa 7KS. 171 iMi.su. 171. 

Okl.— Corpus Juris quoted in Iluff v. 
Static ra*'Cllon Hoartl, 52 P.2a 020, 
922. I OS Okl. 277, 02 A.T..U. OOG. 
T<*x.—v. \Vll.scm, (av..>\{»p., 
125 S.\V.2(l '051. orror di.srnis.srd, 
<*urr*‘rt. 

45 <\,I. j) 2S0 72. 

Alias dirhjH Ititlirliiauils and Tn- 

fi*rtnatinn.M § 127 o, an<l tlin fl.J.H. 
tifla § i)(\, al.so 47 (tJ. p 174 

no fa S5. 

llo^riatraf ion of niotttr vemdo in 
natn*' hy whloh owner (‘oiimionly 
ktnnvn in eoinrmuiity ns wuilhdenl 
nre MoffU* V.‘hh'l.‘a § 70. 

Sttfiieient'v for noti<a‘ puhllnleMl in 

niaUinf? servio(* of pro<‘c.ss by ynih- 
Ii*'atlon to name parly by name by 
wiitoh <’oniiunniy known or lu.st 
knowr\ ,Mee the r.J.S. title I‘rtK‘e.s.M 
3 00. also 5ii O.J. p 520 m>te (JO- {) 
527 n«de Kt». 

“Mrs.** may he adopted by a mar¬ 
ried woman tm a part of In-r nnnuj 
V. bh equal propriety, uruler e<-rlain 
eireurtmtnnee.!, a.s nhe <‘Muld an tul- 
ditional (’hrlidinn or r;iv<>n name or 
inlfinl. atid when no tnlopti d it eon- 
J4tituten a pjirt of Intr name."--Hurf 
V, State IGleetion I’etard, 22 i‘,2d 020, 
KhS (Ikb 2T7, 0.2 A.L.U. OOlJ. 

Tex.—Pre.oley v. Wilson, Oiv. 
App., 125 S,\V.2d <151, wror dis¬ 
missed, judpmenL correet. 

45 V.J. p 2 Si note 75, 

35* Ala.—Jaekson Lumber Co. v, 
ButU-r, 12 So.2d 21)4, 214 Ala. 24N. 

36. H.T.-—In re Faith’s AppUeatkm, 
20 A.2d 622, 32 N.J.Misc. 412. 

37. MY.—"In m Faith's Application, 
supra. 


28. TT.S.—XT. S. ox rtd. Darcy v. iSu- 
I>erintend<‘nt of County lU-i.sons <»!' 
Philadelphia, C.C.A.Pa., lU F.20 
400, o(U*tiorari denied 61 S.Ct. ID. 
311 U.S. C62, 85 L.Fd. 425—-Prook.s 
Pros. V. Prook.s Clolhlnjr oC C^al, 
D.C.Cal, 60 F.Supp. 44 2, alilruKHl, 
C.C.A., ins F.2<I 708, certiorari de¬ 
nied 67 S.Ct. 1215, 321 1T.«. 824, 
01 L.K.l ISKl -dn rc Tadbowits. D. 
C.llh, 40 F.Supp. 052—IManz v. 
Pbilmlelphia. Prewinjr Co., D.C.Pa., 
27 F.Mupi). 70. 

Ala.- Corims Juri.'s quoted In Alaba¬ 
ma Clay Prtulmds Co. v, Mathew.s, 
126 S<». 860, S70, 220 Ala. 54 0. 
Cal—In re Pos.s, 67 P.2d 04, 8 Cal 
2<I '(J0,S, 110 A.L.P. 217—In re Usel- 
dinrau*, 0(5 P.2d 058, ,25 CaI.Ap|>.2d 
722 

Til—Corinis Jurljs cited in It(‘inken 
V. Uelnkon, 184 N'.IO. 620, 610, 251 
ni. 400. 

Mn.M.M."--d‘e!l it ion of Pu>'nr.sl:y, 77 jN'.I'l 
2<l 216, 222 Ma.s.M. 22.5 -Petit ion of 
Merolevitz, 70 N.K2(1 210, 320 

Mass. 448. 

Mo.~” Corpus Jxiris cited in btal<‘ ex 
r(‘l. KatJ.sa.s City Publics Sorviee Co. 
V. Ot^wan, 202 *S.\V.2a 407, 4OS. 256 
Mo. (174. 

MX—Corpus Jtiris cited in 3n r(‘ 
h’aith’.s Aindloat ion, 20 A.2d 628, 
640, 23 N..I.Mi.se. 412»- Slatt‘ v. 

Idbrlzzl, 188 A. 511, 14 K.J.Mi.se. 
004. 

K.Y.--dn TO Cohen, 255 N.Y.S. 616, 
142 ]\n.se. 852. 

Okl—Huff V. J:3tato lOlectlon Poard, 
22 P.2d 920, 16S Okl 277, D2 A.L. 
U. 006. 

45 O.X p 281 note 80—19 C.X p 182 
no(t‘ 69. 

Chanju'e of corporate name see Cor¬ 
porations § 171. 

Aliens may chang-o their names.— 
Application of Lipschutz, 33 N.Y.S. 
2a 264. 178 Misc. 113* 

19 


Naturalized citizen aoriuires com¬ 
mon-law prM'rogative of ('hanging hi.s 
iianu^ without ri‘sorling to a jiidloial 
pr(>(ge(lin.ir.—In re Steel, 60 N.Y.S.2d 
222, 186 Misc. 98, afllrmed In re 
Klein, 60 N'.Y.S.2d 277, 270 App.Liv. 
806. 

TTumarriod mother may change her 
name to that of the father of her 
ehiitl wiCiout ptu'mi.s.siMn of any 
(;our(.—.\ppli(:at ion of Pi(‘paz, 25 N. 
V.S.2(I 85. 

Biffht to chanjTo name exist.s only 
In absenee of stvatulory re.strietioin-- ■ 
In rr le-vith’.s .\pplleal i(jn, 29 A.2(1 
'(>28, 22 Md.Mi.sc^. 412. 

29. lll--Corpus Juris quoted in 

Ufdnkiai V. Tbdnkmi, 184 X.F, 62D. 
640, 25.1 PI. 400. 

10 C.X p 182 m.te 60. 

30. Ala.-” Corpus Juids quoted in 
Alabama. Clay Prodtieff'; Co. 
M'ltbew.s, 126 Wo. 860, 870, 22D Ala. 
519. 

i\r.a.ss.—P»d Ition <kf Puyar.sky, 77 N. 
M2(l 216, 222 M.m.-i.m. 225 I'efitioa 
of Mendevitz. 70 X.IC.2d 240, 2 :.mi 
M a.as. Ilk 

M.r. Corims Juris cited in Tn r.- 
I'-aitll’.s .\ ttplb’.'t t i(Ui, 2D A.2d 62s. 
64 0. 22 Md..\ns<‘. 4 12-C4tjtt(‘ V. Lib 
rizzl, 188 A. 511. H MJ.Mlsc. 001. 

45 (Id. p 281 note 70. 

31. In re' L('ibewitz, D.O.Pl. 
49 ,F.Supp. 05 :i 

Ala.-'Coriais Jux'is qiiotcd in Alaba¬ 
ma (h(iy Prodm’is Co. v. Mathew,s, 
126 So. 860, NVO, 220 Ala. 540. 
Cal—In r(‘ llsehlingor, 06 P.2d 95S, 
25 Cal.App.2d 722. 

Ill--corpus Juiis cited in Ileinken 
V. Ileinken, LS4 MF. 6:10, 64i), .251 
III 4ti:i 

MJ.-'-Corpus Juris oited in In re 
Faith’s Application, 20 A.2d 62,s 
64(1, 22 N.J.Mlst'. 412. 

45 C.J. p 381 note 80. 
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court order,^2 even thoug^h the name taken is tlie 
name of another living person.33 a person who has 
changed his name without resort to legal proceed¬ 
ings may subse(iiiontIy assume the name given him 
at birth.The common-law right of a person to 
change his name is limited in some jurisdictions, 
however, by statutes whicli rctpiire a person trans¬ 
act itig Inisiness under a fictitious name which does 
n(jt show the name of tlie person interested to file 
and publish a prescribed statutory certificate.35 

b. Under Statutes 

The grant of an application for a change of name 
under a statute prescribing a method or procedure there¬ 
for is a matter of Judicial discretion, not of right; but 
ordinarily such an application should be granted unlcf.s 
there exists some substantial reason for Its denial. Such | 


statutes generaliy do not abrogate the common-law right 
of an individual to change his name without resort to 
legal proceedings. 

In a numl^cr of jurisdictions the statutes prescribe 
a mctiiod by wliich a person may change bis name 
or cause it to be chan.ged, usually by filing a certifi¬ 
cate or by application to, and oialcr t>f, a court of 
rt‘C()nI.-*(> (u’nrrally, umkT such statutes, an or¬ 
der cliaiiging the nam<‘ of an applicant is a matter 
of judicial iliscretion, not of right,3^ as vliere the 
statute autlmri^^es the change if there is no lawful 
object ion to or where it is found to be for a 
siilticient reason consistent witli public interests. 30 
Such a statutory pr«n^duri* has lor its purpose the 
securing of an <drk’inl or legal record of ehrutges 
n{ naiiie,'*^^ and it is more a Ivantagoius than the 


Tor aU alTn.it» 

Thu ehanire nhould lx* with 
♦aieu to all nlTnIrs.—Penph* v. 
gJS rC.M tlK. 50 -11!. 

33* N.Y.—AppUeatien itC iAparljutz, 
33 N.r.S.2a 20^1, 178 Mine. 118. 
33. U.S.- -In re LelbowUsi. D.C.Ill.. 

40 KSupp. 058. 

Katnc of brother 

tT.SI. "an re la'ihewltx, ijuiu'fi. 

34* TT.S. Tn r(* ; tij<ra. 

AUott wlm rlj-'OopMl Jil t nrifne prifO' 
It) ♦•ntr.v inttJ ttiiu rtuitUey may u)< • 
punie tiei nnitu* rJvm IPni nt icrfli 

aTler tuifry Info tie* <’<iuntry..In H' 

leoUowltSi, jiupra. 

3S. t^.*S.' Urottka Pro.M. v. prMciJtn 

(UotiilrifT t»f IMVt’.iJ,, ia» ic 

Supp. I4a, lOflrmi'tl. t’OA, 11-K IC 
2 tl Vns, r»'rti"pjiri no a t\7 S <‘t, 

i::ifn :vM iPs. siii, lu o i: i. tspi. 
fStatuti'u retpilrinu pfronnn (••enlnet- 
lipr tuiuime’ ? unil‘‘7' tr. anted t*r 
tlt'fifl<atn narnf* f'* fii- pr« ;ienl*»'<l 
aftldnvlt or eriUUiwtO* »ir refpofer 
Un* name nee .Mtprn | 0 t>. 

ihil' tn re P-aUUmpT, H P.2<1 

088. :;ri rai.Appcot v:uu 

lU. Ur-mken V. Uemken, 184 K.K. 

thUC in. 4aS. 

M’l'.n. Peniam i»f Pnyarnky, T7 N. 
H2d cm, :;iut Mann, 1U18 
*.f *\I. oUrVitsi, 7U N.Rlta 243* 32(1 
Mt.No. til. 

Pn. petupot of Fnleurel* HO A.2tl 

rmi. :u.8 mi. ivtitum of nuus 

M Pie I Her, tM. 320. 

45 0.1. p list note K2. 

<‘han«‘o of mono of corporutton nee 
i*orperHUonn $ 171. 
jTahadtr of psurtlos 

1%. Chnni;e of Name of Unthtewtei'.* 
Com.Id., .38 i.*ua.LeipUe^t. 104. 

A refil4»nt alten may petUton tar 
a ehan»^e of name und*T the ntatu- 
tory proee»ium* In ro Tnlut* 19 Pa. 
that. ^ i'u. 408* 33 Del.Ca. 

3t* CftL-Tn re Itojw, 67 I82d 34, 8 
Ca.l,2d m, no A.L.U. 317—la rts 


rMtOdlnfO-r. 96 P.IM 058. 35 Cul. 
ApplM TIM. 

P.n.- In re Ve.o rol.i, *17 Pa pau. 

( S». IMS, 10 Novlhn!}ih.I*eM ,r. K J, 37 
Vi«rlC LiavJp'e, V;.! PrlDiMU nf 
P'timieU, -17 p.'ilO'.t. tVe TP 

l'eUti**n of Weinstein, 33 Pa Plot. 
*«w* Co. 

Hir» <\.I. p ;tN.i note S3. 

Wido diiicrotUm 

I‘n.-« Politio!i »»!’ I't'iU’Ueel, 50 A 3«i 
;mo, 353 Vii. eSS. 

Xlxercl^a of ctlscriitiua 

(1) lUeeretion of court to ih-nv 
Itetitlon f‘*r t'iiani'i* <>f nnno. man 
\vh**n no lawful ohjriUitui in pr»’!. ic¬ 
ed. .ehould he eKri'elrwd MparincJ.i 
ami with due re.'dralnt If tdtfann td 
pr»\itnitee, tante, or whim are to hr 
uv<Mti«e|,.-petltiiin of lUtle, 54 Pa. 

I dot. ^ <*u, 3lUi. 

(3) Court in pfiru’druf on petition 
to nnm- will eHerrlru* itn th.o 

eretlon in nurh n way im to com¬ 
port with Kood nenne, evtinmon th ' ejp 
ey. and fnlrnenn to all eonerrned and 
to the puhlie. iSdition of Cahueri, 
rai A,3d 200, 355 Pn. SKH. 

Oh&ag:© of name rofuffed 

(1) Applicationn of nctrennen who 
were ahoiu to launeh thentrieaJ part- 
nernhtp to annutm^ the name fUiltioim 
tirnt and Jant name whleh waa a 
launldmitlon of all their real name* 
worn detiled rtit prejtidl< uil to pernima 
haviti^r hunltiena and emnmerei.nl re- 
Intiotm with the Aiirenaem.^. Apphen- 
tion of dark. 85 N.V.8.2il 557. 

(3) Petition to chauKo name from 
Cohen to Kaftan cm ground of itn 
I'ommonnenM and frmiueney of or- 
eurretn o in tei* phene direetery and 
that new name demred would mn- 
teiially aid iti eontrmidated praetiee 
<»r podiatry wn.a denied,--Petition of 
<Mhen, 3i»7 K.Y.H. im5. 153 Mine. 705. 

<3) Other Imdaneea in which 
ehanfTo of nano? wan rofuaed 45 
Cjr. p 383 note 83 thh 

3a l*tiu—Potitton of l«SB.kwoci, 50 A* 

20 


3cl 2ed. 3:,;, ^ T'etitien of 

Uounlek. 47 PalUat, tV C»t. 7L 
War with emnitry fr^an %vhi‘’h pe¬ 
tit loner'n H i me I'.nino hru^ he»*n held 
ind a .aeiiid r-'U ■ f.T urantmi: a 
«'I..*nKo of name.--PrtJt ion of iHf 
IP n;m. 41 Pa lU U, & Co. 6S3. 

X^awful objectioaa 

(l> I'jid'T the t»Tnr> ef »h,* «tat- 
ute Mip'.irfodine J*. I'a.aoCi 
tie* P<'titlejer e ae'CiPde Mivful oh- 
j'-'UiMii/ asid pre« lude the e.ejrt from 
j'.rjUMnu a ehatiue vf nr^tre p^un 
tj'-n itf Pe iPojr.M, rnn'ra " PVouofe of 
Name id’ Ku,^ov.a, Pe, . r tn Pi., 3:^ 
liUi*. IP'ft *<* Poiu 143. 

rc York t.eu pee. 1*12. 

PM M'h*Te the p/Oiv,nner h”f< ata?-' 
rd that the name uhiep Pe to 

a iopt wan hi.^ moth* r'a ni e ten r. une 
and the jr»i. f m u* the .-.-rurory it 

eon/UltUte:i H >'<;*< U.UP—i‘**- 

tit5«*n of la* IP I.re, jospre 

(3) A petiti^m fer ej,vu',ue of nanie 
%viU !»e refuoett v»h>je p npprant 
that, prior to dPnd th** p.-tuem, the 
pePfoaoT Jm«l a-o,sno“d aev»oeO 
nnao'En oih*-r than he^ **wn in %doh,*« 
tion Ilf rd:ii*ite, ami had h*'*'n indnd» 
f*d fttr unhiuluPy fi.'-’oanaij? nriother 
nanst*. nHh**nHU the pf. ».a'edjSi;;f* 
ilereutider had he*'Ti f.uP’'e.'im‘nMy 
mdir proNfiej, and nlnre ii ia dP!!- 
euu to eri' ?*ny v'Hpd re!f**;.'n for a 
ohiuiue - petit aon of Wriindein, 35 
Pa.1 hat. ^ Co. 337, 

33* Mnen.-.-dvtiiPm of Puyan^ky. 

77 NK3d 323 335, 

Xntpliod fladltt^r dltmlffiil 

'rho di.**mi.erail at h pef^ieiuj for a 
ehmiKe of name ImpPoei n Pndmx 
that a suflh lent r*'a’ion fir the 
»dmnKe eon?.oa,-ni, wjih puhP'* duef 
l•;dJ* wmi n«*t rdno^n hy the p«.dition* 
er.'-IVtition of Itu^'araky, supra. 

4*0. Cnl, *-In re 67 P,2d 94, 

$ Cnllh! mK 111) A,hM 217-"S» re 
Ikmddimten 9I r.;'d P5S, S5 CaJ 
App2d 733. 

Marne dVtifion of IPs^nruky, 77 K. 
KM 216, 322 Maroi. 335. 
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coninion-law method.'^l For that reason applica¬ 
tions under the statute should be, and generally are, 
encouraged,42 ^nd ordinarily they should be grant- 

ed42 where the change is not for any wrongful or 
fraudulent purposc.^'^ 

Ordinarily it is only where some substantial rea¬ 
son exists for its denial that a court will be justi¬ 
fied in denying an application for a change of 
name.45 It has been held that a change of name 
will not be denied merely because the name the pe¬ 
titioner seeks to adopt is one borne by respected 
members of his own community's or merely be¬ 
cause others already bearing the name chosen op- 
I)ose the petitioner’s acquisition of it.47 The deter¬ 
mination of an application for a change of name, 
however, <lepcnds, in each case, on its own particu¬ 
lar facts,4^ and a showing of actual fraud or of the 
actual invasion of the rights of another is not re¬ 
quired in order for a court to be justified in deny¬ 
ing a change of namc.49 It has been held that 


names should not be changed for trivial, capricious, 
or vainglorious reasons,that a change of name 
will be refused if the court entertains a serious 
doubt as to the propriety of granting it,^! and that a 
change of name should be denied where a fraud on 
the public is intended, as where the name chosen is 
that of an eminent and successful person in the 
same profession or business as the petitioner.52 
Under a statute empowering a court in its discre¬ 
tion to change the name of any person on proper 
application, the court has power to change the name 
of a wife against the wishes of her husband, but 
such an application will be denied where its allow¬ 
ance would prevent a reconciliation between the 
parties.^2 Under some statutes any person having 
lawful objection to the change of name may appear 
and be heard in opposition to the granting of the 

change. ^4 

Change of name of htfajif. An application to 
change the name of an infant should be granted only 


41. N.Y.—Tn Tf* Cohen. 255 N.T.S 
tns, M2 Misc. 852, 

AdvantaiTos of statutory method 
It iM speedy, definite, and a inat.- 
t<^r of rt‘<’c>rd, so as to be easily 
provefl even aft<?r the death of all 
<*(niteniporarKHm3 witnesses.—in rc 
Cohen, supra. 

42. Cat.—Tn re Useddinijer, 9'G P.2d 

25 CalApp.2d 723. 

N-V.—Applb’atlon of Llpsehutz, 32 
178 Misc. 113—In re 
Sb.bedy. 173 N.Y.S. 614. 

Judicial chauR'o doslrahle 

It is not only eorudstent with, but 
alst) tlr.siralde in, tile public Intfjr- 
♦ st.s that the fact that ont* has oorn- 
niMuIy used a nanut for a number of 
years should be fixed nnd e.stabllshed 
by a public record showing that th<‘ 
jiatn** adopted ha.a bet'ome his IcKal 
retroe J'efltitm of liuyarslcy, 77 N. 
H.2d Id. 322 Mass. 335. 

43. Tn re Umw, 67 t\2<l 94, 8 
<%ab2d 608, no A.L.U. 217. 

>r.Y.- an re Hlohody, 173 N.Y.S, 514. 

Oeneral practice Is fur the court 
to ftnmt a chaujp* of name unbiss 
thore is a protest or unles.s some 
.atari Un;f nasult will be effected.—In 
re Kastenbamn, 44 N.Y.t<.2d 2. 
Chang*# of name g*raatod 

(1) <Tenerally.—In re lt.s«ddlnffer, 
06 l*.2d 96K, 35 Cal.App.Od 723, 

(2) liitle to Biddle.—fVtltion of 

BUb% 54 Ba.Ihst ^ Co. 329. i 

t3) f'ohen to Conason.— In re Co¬ 
hen, 255 X.Y.S, 616, 142 Misc. 852. 

(4) FalcuecI to Framta—Petition 
Of Falcmad, 50 A.2d 200, 365 Pa. 588. 

<5) Fnik*lHtcln to Ferris.—Appli¬ 
cation of Ferris, 34 K.Y.S.2d 909, 17S 
Mlm\ 534. 

(6) Israel Mcrolevlt* to IrvinK 


Merrill,—Petition of Merolevltz, 70 
>r.R2d 240, 320 Mass. 448. 

(7) Samuel Kastenbaum to Stan¬ 
ley Kll^,^«]ey.—In re Kastenbaum, 44 
^^.Y.S.2d 2. 

(8) .Application for chan^ro of 
mime by aliens who had applied for 
oilizen.ship papers was prranted, even 
thou^rh they had b(‘en in country 
only a few month.s.—Application of 
LipschuU. 32 N.Y.S.2d 264, 178 Misc. 
113. 

44. N.T.—Application of Ferris, 34 
N*.Y.S.2d 909. 178 Misc. 634. 

45. Cal.—Tn ro R(»ms, 67 X‘.2d 04, 8 
Cal.2d 608, 110 A.L.lt. 217—In re 
Useldin^Tcr, 96 I».2d 968, 35 Cal. 
App.2d 723. 

Denial of cliangro of name hold or- 
ronoous 

(1) (h*m‘rally.—Petition of Huyar- 
sky, 77 N.I6.2d 21G, 322 Mass. 335. 

(2) Denial based on fact that ap¬ 
plicant had g:onc throufch bankruptcy 
and had not subsequently pnld his; 
debts was held improper.- lu re i 
Boss, 67 I>.2d 94, 8 Cnl.2d 608. 110 A. i 
L.R. 217. 

46. Pa.—Petition of Falcucci, 50 A. 
2d 200, 355 Va, 688. 

47. K.y.—Application of Ft*rris, 34 
N.Y.S.2d 009, 178 Misc. 534. 

Pride in name insufficient 

"'The mere fact thfit a man is 
proud of hia patronymic because of 
its association In the public mind 
with honor or achievement is no rt*a- 
Hun why a court should heed his ob¬ 
jection to some other respectable 
person's legally adopting- the sann* 
surname, unless it is clear that «ueh 
other person has a dishonest ptir- 
pose in seeking* to do so or desires 


to Injure or embarrass the person 
whose surname he wishes to a.s- 
sume."—Petition of Falcucci, 50 A. 
2d 200, 202, 356 Pa. 688. 

48. Cal.—In ro Useldingor, 96 P.2d 
968, 36 Cal.App.2d 723. 

Pa.—Petition of Falcucci, 60 A.2d 
200. 355 Pa. 688. 

48. Cal.—In re Useldinger, 96 P.2d 
968, 36 Cal.App.2d 723. 

50. I*a.^—Petition of Faloucuil, 50 A. 
2d 200, 355 Pa. 588. 

51. Pa.—IhdiHon of WAdnstein, 35 
Pa.Di.st. & (b>. 227- 

52. i>a.—INdition of Falcucci, 50 A. 
2d 200, 355 l*a. 58S. 

63. 8i.C.--'Conversti v. Conver.se, 30 
S.C.iOq. 535. 

30 C..r. P 511 note 34, 

64. A “lawful objeotioa’^ refers t<» 
a change of iiamu elTected ftir the 
fraudulent purpose of avoiding puy- 
meat of tnxi‘s or fc>r suetx otiier 
fraudulent purposes as were .spt*<df- 
ieally deelaianj nii.Md('nm»nors under 
.statute.--ihdilion of Bitle, 54 I’n. 
Dlst. & Co. 329. 

Objootioa hold not valid 

An objiKdion that the proposfsi 
(dinnge, if allowed, would conceal the 
rac(i and origin of the ptditioner. 
i.s not a valid ground for denial of 
the iKdition; nor is a charge that 
the reason for the d()sired change Is 
a wI.Mii to Anglicize his name.—Peti¬ 
tion of Bitle, supra. 

No proprietary interest 

A pi^rson who objects to a pro¬ 
posed change of another’s name to 
his own name has no such proprio- 
tnry Interest in his family name as 
to justify a denial of the petition for 
ehsngo of name.—Petition of Bitle, 
supra. 
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where to do so is dearly in the best interest of the 
Ordinarily a change of the name of a mi¬ 
nor child of divorced parents should not be granted 
where it might contribute to the estrangement of 
the child from its father who has shown a desire 
to preserve the parental relationshii),’^*^* ])ut sudi an 
application has been granted where the fatlier is 
shown to have been indifferent In the s«)n\s materia^ 
welfare over a period of years and he is, in reality, 
a strangeT and unknown to him ,'^»7 j\ statute pro¬ 
viding that a petition to change tlie name of an in¬ 
fant under the age of vsixteeu years may he made 
by both parents, if living, has been construed to re- 
{juire the consent of b(Jlh parents in such case;*"*'*^ hut 


where the infant is sixteen years of age or over tlie 
consent of the father is not rcqiiirev!,*"'^ nor is no¬ 
tice to the father necessary, except wlierc the pe¬ 
tition is made by the infant's next irieml, as dis- 
tinguislu‘d from his gei’.eral gnar*lian or gnarddan 
of the i>ersond’'' A fath.er, h-.v.ever, vveu in cases 
where his consent is not ih‘‘'es<ary, na-y pri Svv:t to 
the Court ohju'tions \n the ch:;:;ge of name hasn’ ! on 
the welfare of the infantd'^ 

JixrlH.s'irrness of std!:(tory ntdth -/. Ci'r.eraily it 
is held that statutes pre^crilcng a natln 1 nu' effect¬ 
ing a diangc of name di> not abrogate ib.e c :n:noii- 
law right r>f an in.livi.hjal to c'air.gi- liis mo'nc with¬ 
out applicatimi to the cotsrtsf'- atnl inerrly give an 


S 5 . X.r.—Applieatton of WUtUn, 'Gl 

N’.v.si.ra 

IVi.' INUttieii of Uoimiek, 47 Pa. 

Ca). 71 . 

FoUcy Of court 

<U It la not the poliry Of the 
to KCaiit rt!*pli('at of in- 

faiif.M for <’ie»rua' of uaito' unless 

there la a eornfenitpj ri-asoii for it. 
siiu'o it is hetter t’*'r infanta tt> wait 
tint 11 they have o^'n‘h<a^ maturliy 
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additional method of effecting a change of name,^^ 
although under the terms of some statutes the stat¬ 
utory method is exclusive and constitutes the only 
method by which one can change his name with le¬ 
gal etfect.^*^ However, after the name has been 
changed by the court, it has been held that the per¬ 
son so changing his name may thereafter be known 
only by the new name,^^ and, under a statute provid¬ 
ing that, after the taking effect of an order for 
change of name, applicant shall be known by the 
new name and no other, it would seem that after one 
has acquired a name by judicial decree he cannot 
acquire another without resorting to the courts, the 
common-law rule being thus limited in one respect.^® 
A naturalized citizen whose name was changed by 
a federal court decree at the time of his naturaliza¬ 
tion has been held entitled to change his name with¬ 
out resorting to judicial proceedings.®'^ Under some 
constitutions special legislation changing names is 
prohibited.®^ 

Effect of statutory change. One who has changed 
his name by proper legal procedure is entitled to all 
the rights which were his under his former name,®® 
since the law looks only to the identity of the indi¬ 
vidual.’^® 

Pederat district courts, while having power un¬ 
der the statutes, as a part of the naturalization of 
an alien, tu change his name, are without power to 
change t;io luaine f>f a naturalized citizen who failed 
either inadvertently or deliberately to apply for such 
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change at the time and as a part of his naturaliza- 
tion.71 


§ 12. Distinguishing Sex 

Certain Christian or given names are generally con¬ 
sidered to indicate the sex of the person. 

Certain Christian or given names in common use 
are considered to be the names of male persons,'^^ 
and others are considered to be the names of fe¬ 
male persons.'^^ From other names, however, the 
sex of the person named cannot be assumed and 
it has been held that the fact that the name of a 
notary before whom an affidavit was made is one 
commonly borne by women is not conclusive that 
such notary is a woman.'^^ 

§ 13. Right to Use 

An individual is entitled to use his own name in any 
legitimate way; but generally, in the absence of statute 
conferring such right, he has no exclusive right to its use 
unless a question of trade or business purpose, or special 
Injury to character, reputation, or property, Is Involved. 

In general an individual, in the absence of con¬ 
tract, fraud, or estoppel, or of circumstances con¬ 
stituting unfair competition, as considered in the 
CJ.S. title Trade-Marks, Trade-Names, and Unfair 
Competition § 107, also 63 C.J. p 429 note 37-p 438 
note 81, is entitled to use his own name in any le¬ 
gitimate way,*^® including its use as the whole or 
any part of the name of a firm or corporation in 
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63, re Cohen, 2r.6 N.Y.S. 

61G. M3 K53. 

61, la Massacliuflotts 

(1) It w.'iH fUatfcl In a cmho In 
whi»'h court n'COKiUzttd the cum- 
m<ui-huv' rUdU; of a pcr.son to a.Msumo 
anoth'T tiumc fur Intuinc^.s puru<»HCH 
that It vvMithl na.siuuc. in view oC the 
wording of the statute, that It pro- 
vidcu the only method by which one 
catt eharute Iii.s miitie with lepU ef¬ 
fect.» refltiitu Merolovitss, 70 N.K. 
ea 3 Hi, n30 Mum. 

(3) In a .eubrequent cnae, however, 
it wjia atatfd that the statute detea 
itot restrict freedom of choice 

to aa.nmnt; a ua,me whit'h he deems 
mor«4 apiuaiipriatt! and advanta^couH 
to him than bin family name.—P<^- 
tltitm <»f ihiyarsky, 77 N.iil-3d 216, 
332 .Mans. 323. 
la Peaasylvania 

<l) Korly statutory provialonn 
l>r*c. idituf for a Judicial ohang’o of 
name were in atllrmancc and aid 
th4* cernmun-law right and did not 
ahrt^Kate U.— IattUn Si Hand Co, v, 
Steytler. 23 A, 216, 146 Ha. 434, 14 
n.H.A. 630. 

( 2 ) Hutmequent atatutes make It 
unlawful for a peraoa to change his 


name unions the change ia made 
with court approval.—Petition of 
Kalcucci, 50 A.2d 200, 255 Pa. 5S8— 
petition of Hoimick, 47 Pa.Dist. Sc 
Co. 71. 

(3) A p(‘rson who exercls(‘d the 
common-law right to <diange, hlH 
name i)rIor to the enactmtmt of the 
.statute recpiirlng a chanKo of name 
to b(i made hy judicial pro(^e(MlInpr is 
entitled thereaft(‘r to use the name 
adopted by him.—Tn re Hohs" Con¬ 
tented Klection, 21 & Co. 67, 

G5, S.C.—Prayton v. Beall, 53 

641, 73 S.C. 208. 

66. K.r.—Smith V. U. S. Ca.sualty 
Co., 90 K.K 047, 107 N.Y. 420, 26 

n'67, 18 Ann.Cas. 701 
—Matter of Burstedn, 124 jM.Y.S. 
080, 60 Mine. 41. 

67. N.Y.—In ro Steel, 60 N.Y.S.2d 
323, 186 Mlsc. 98, amrmed In r(‘ 
Klein, 60 N,Y.S.2d 277, 270 App. 
Div. 806, 

66- T*a.—Commonwealth v. Connell, 
5 I.ack.Leg.N. 332. 

45 C.J. p 382 note 93. 

69. I'*a.—Tn re Billings* Case, 5 Pa. 

Dl«t & Co. 66. 

45 C.J. p 382 note 00. 
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70. Pa.—In re BilllngH' Ca.se, supra. 

71. U.S.—In re Holland, D,C.I*a., 
287 F. 725. 

72. Utah.—IT. S. V. Cannon, 7 P. 
3B0, 4 Utah 122. aillrmecl 6 S.Ct. 
278, 116 ir.S. 55. 29 L.Kd. 561. 

45 C.J. p 282 note 05. 

Judicial notice of of person from 
name in criminal proceedings see 
Criminal Law § TdlT) Z. 

73. Names constmod to Jjadicate fe¬ 
males 

(1) Kllen.—Taylor v. Common¬ 
wealth, 20 Gratt. 825, 828. 61 Va. 825. 
828. 

(2) Other names Indicating f<‘- 
males see 45 C.J. p 382 note 06 fa]. 

74. IT.S.—CTrawford v. Slye, IXC,. 6 
F,Oas.Mo.3.37I, 4 Craneh C.C. 457. 

45 aJ. P 382 note 07. 

75. Ark.—Terry v. KUdn. 201 S.W. 
801, 133 Ark. 366. 

73. U.S.—Brooks Bros, v. Brooks 
Clothing of Cal., IXC.Cal., 60 F. 
^upp. 442, aillrmed, C.C.A., 358 F. 
2d 708. certiorari denied 67 S.tU 
1315, 231 U.S. 824, 91 l..Kd. 184 0. 
N.Y.—Smiling Irishman, Inc. v. JulF 
ano, 45 N.Y.S.2d 361. 

45 C.J. p 383 note 7. 
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which he is interested and the courts will not 
interfere with such use where confusion occurs only 
from a similarity of names and not from the man¬ 
ner of the use.'^S On the other hand, although it 
has been held that the rights of individuals to the 
exclusive use of their own names as against per¬ 
sons holding other names or corporations which un¬ 
dertake to appropriate their names will he protect¬ 
ed generally where no question of trade or btnsi- 
ness purposes is involved, or no special injury to 
character, reputation, or property,a person has 
no such exclusive right to the tisc of a name as will 
enable him to pn^vent itvS assumption or mse by an- 
other^^ except where such right is given by stat- 
tite,^2 and, according to soitie atithnrities, where 
such right is (irotected under the so-called right of 
privacy, as Cfuisi<lere<i in the CJ.S. title Right of 
Privacy § 5, also 54 p tS21 note (14-p 822 note 
84* Untler some stattites, h<nve\aT, the use of an 
assumed name is [irohibited where it may rleceive or 
mislead the public as to the i<Ientity of the person 
or firm or as to the connection of such person or 


firm with any other person or frm.^^ 

Where an officer of a corporation consents to the 
use of his name as trustee in certain transactions of 
the corporation, he cannot, after he has ceased to 
hold ofiicc, enjoin the use of his name as trustee for 
the compleiitm of such busincss.^'^ One who has 
used the name of a deceased and made paynmnts 
under a contract with the deceased’s wi‘io\v au' 
thorizing such use may not resist liability under the 
contract on the ground that, since a cause of ac* 
tion for the use of a person’s name does not sur¬ 
vive his death, the contract was valueless and void 
or without consideration Imt in the absence of 
a contract the widf)w of a deceasetl person has no 
cause of action for the use of her deceased hus¬ 
band’s name by another in a business venture*^® 

§ 14. Idem Sonans 

a. In general 
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rule appHeti 


77. G#i--Oirtj'r v. Cnrt<i*T 
Co., iis .sj-:. 7^7, inn cat. lui?. 

CJ. p asn k. 

m tr.Sl H Co. V. Wyek- 

off. vt.. sun tos c.s. in, 
L.KU. 

4n C.J, p nsII not*' 

7a, III v. SUiUth, 276 111. 

A up. 

4f, C.J. P not*- 2 P'|. 

Ub;ht <if oocporiiiton to nUopt or ueo 
Ttnnv^ of tntlivJtIu.il In ito rsoino err- 
(atrporuf lone |3 H t<M <I. 17:t o, 

Uno of por.'jortol nomo of «te*tlo*r 
ti tr?oT{'unork eoo tho tHlo 

*rni<lr-Mn rU.o. 'rnolo <\*;uno;?, nnU 
tlntAir < %»trjp»'tiUorj | 41, nleo (jn 

c.,r. p nns rmto va, 
jSttjraam*» 

(H aUn* hno boon liold tip- 

pliofjplo to the mirnninoH of UtdlvPP 
tuipi.'*Mlntou V. Hinith. tnntr.e 
(3) How»*vor, In nn early it 

wfo* h* 14 that n. «lootor wouPi not h** 
}trrUert*'{J tn the eXolUrdve nne <*f hi.'i 
.'iuriiHfue. nu tunalnnf nnotlier doetor 
uho api-eialP/.ed n» th<* treiUioent of 
dl.Meaoeo different from thone treat- 
*4 hy eornplainiUit and who had an- 
luimed eompIntnanCa enmiiuu’ prlt»r 
to the tltne that eutn{4nln;uu loeateU 
in the elty.- un« V, IhOe. US III. la, 
Atn.il m 

80* <Jon?W8 Juriii Qitioted la 

Jumea v, Hr. P. i;*:* 

f4o. nnt, irs',% hb cia, r,-\ 

CfattdhT V, PffMoller thv, Isn 

Nky.s?. Tihk IN Mi;-*' r/7 
tikh- Corim* Jrari* cited la Itarthoho 

mew V. Workman, toy r,2d IP 12. 
leU. 197 Ckl. 3G7. 

81. i'la. ' Corpus jrorli la 


Jamea v. Dr. T. rhllllpa Co.. Fin., 
ir»n Ho. OOh 003. ll.O Fin. 172. 

Ok 1.-' Corpus Ofurls cltofl ia Parthf40- 

mew V. Wnrkm.'Ui, t09 IM'l IMt*. 
IrtU, m Okt. IlfiV. 

Or. Conms cruris cited la Hlnlnh v. 
Meier S? Frnnk Co., 112 C.2d 4IP. 
410. ino Or. 4K:\ 

r«. **-Pet it Ion of FaleuetU. 60 A 24 
200 , ao;> Pa. ftss. 

45 p 2S2 note 2. 

A«suaipf4(m of a faa^lly name 
th.S. Mnnz V* Phl)n4»4phui llnume 
Co., D.P.Pn.. 97 F.Mupp. T9. 

OSi. Maj.n.” “‘’arney lInMpltal v. Me- ! 

Oonahh tPl N'.M. 41 4, 227 Minne 291. : 
45 C..L p ILS3 note H. 

Bnfi>rca»ihlo prtu*»rty rliTlit 

The ri;;hl etmferreU hy > t ntute pro 
hlhitina n pera«nt from n imunlnK the 
name of nny pernim witle iu 

written eunnent la tn the nature oi j 
H property rinht ami may he enfuree j « 
hy a pern^n arni alno hy hie Jepnl j 
repre.ot ritative. where the nne <4 hin j 
name in eontlmted hy another.* [ 
China Flipper Uentatn-ant v. Vm* Joe. 
45 N.H.24 74S, 1112 Mam*. Cm. j 

Statute not retroactive ! 

A ntaPUo proltlhituuf a peroon ’ 
from noun: any family imirne m th ' 
Irtttmjo'i o.n of tm:4neon unh-e,-* fhej 
name Inn itwn er he hao mapnreii ! 
the rirdd to mm It from pernoni-! 
ther»t*U.*re entitUd to it doea not! 
ITohdat tlie ur*e id av»eh n.ann- hy one 
vvh«>, jn'ititr t»> tin* of the 

jvaiute ut tjumtiort, hml mlopfeil lan h 
name an4 ♦■otnplhul with the lawa rei- 
a!t\e to tluv UKe tif a-iHume4 nain* e. I 
^ -'Fiiwoett V, Andrews, 197 ! 

2t|.S, 203 Appdhv. 59L I 

24 


I Statute oaly basis of riglit 

j The Pint life prohjhifuur of 

I name rd former oun-’r nf hunmefr/i. 
j wiOnaif ronrejjt. ttivea n, rirOd. u*o 
limavn ti> efanTm'»?j law rn* t » eyputy, 
!to reafrajn nmunhnri;*e4 tv* of name 
; u» lo’indnefuut a eenuioT-'^al 
j pri.e*,"'Thonu aen v. S!V!,cnu*>lo, 4,; 
\,R24 49 s. nr* Ma;ei, rg*7. 

j 

i 

Oa. X.Y-“‘Prennan v. !Nfe.h,<ney, e 
X Y.y ruar.. nri5 mi e .xf auimv-ii 
2:n* N.v.s, 7:,o, 

Situations statute iateaded to c ^v<*r 

The ntnfiPe un.** ip/'iape'd ehoFb' 
to rfe.a-r ei»}nTner--a? fsanb*. a.nd te 
! reaeh 4*e, p»i.,n ujvohun: pr'»per?y.* 
Mremrin v. Midean e, ; npj-ju 
tfiie of uiuno pnddblted 

A pefi'on w.'as pf"h A-iUv4 from ir 
inn hia Urat tw»t UiUeea «i*< ^ part 
of H eonipany nafne they e^. 

.etUuled the WHl nUine of foe 

oilier on i wer,- 4ih», rot from 
own mjrnfunr and h-* ielopu*4 tie oj 
vv;!h ini* lU to, and wmier eu'can; 
;4?ineea : n> !* (hat they joU‘ht. nua 
ho*4 of 4e‘,'U‘e the pnhUe tO’ h!*; 
elerpuy. ■■ \*aMr V, WoFum, Tt X,Y S 
94 32.!, afhrmed 75 X Y,S 34 2'^, 27.:' 
App.Piv. P'5:, and 75 N.Y.S Al 29^: 
3T3 AppJuv, in53. 

m* X>lh"Tnlhyn v, K*41er. $3 K 
W. 45 Xrh. 220. 

05, SV 'looo'eford V. I* 

Xy.H24 A':*. 

<7n*ioe of ueiP4j for onaath tre' 4 ne.' 
of peroonhi name un Ve'U msruwm. 
death of per,'a*n nee Ahat»'WJefu mhi 
Uovival { 145 Ji. 

8C* N.y.- 'Lmi'a'fwrd v, Wilcox., sn 
pra. 




65 C. J. S. 


NAMES 


a. In General 

As a general rule, If names sound alike, or sub¬ 
stantially alike, they are regarded as the same, although 
spelled differently, and the variance In their spelling is 
considered to be immaterial. 

The general rule is that the law does not regard 
the spelling of names as much as it does their 
sound.^*^ Great latitude is allowed in the pronuncia¬ 
tion and spelling of proper names, since proper 
names are often spelled differently, although pro¬ 
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nounced the same.®^ If they sound alike,or if 
common usage has made their pronunciation identi- 
cal,90 they are regarded as the same and a vari¬ 
ance in their spelling is immaterial, unless it is such 
as misleads a person to his prejudice.^! Even slight 
difference in their pronunciation is unimportant; if 
the attentive ear finds difficulty in distinguishing the 
two names when pronounced, they are idem so- 
nans,®2 and, although spelled differently, they are 
to he regarded as the same.^^ 


87, Ala.—Corpus Juris citea In 
Pattf^rson v. First Nat. Bank, 157 
So. 44S, 4 IS, 229 Ala. 406—Corpus 
Juris cited in Nettles v. State, 132 
So. 41. 42, 222 Ala. 236. 

Okl.—Corpus Juris cited in Brown v. 
OhadUiok, 172 P.2d 996, 99S, 197 
Okl, 51.5. 

Tex.—Corpus Juris cited in HIU v. 
Fo.ster. Clv.App., 181 S.W.2d 299, 
301 , amrrncd 136 S.\V.2d 343. 143 
Tox. 482. 

45 C.J. p 383 notos 10-12. 

Statement of rule 

Thf‘ rul(‘ of "idem Konan.s" is that 
ab.soUito atiouraoy in Hpellini? names 
is not r<*quirt‘d in lajtal d^^(•um(■nts or 
prot**‘**<iinKs* hut that, if a nam<* a.s 
apolh’d In document, althon^h differ¬ 
ent from correct sptdlin^c thoroof, 
conv<\vs to the oar when pronounced 
acoordiitK to commonly ac<‘cptQd 
methods, a sound practically identi¬ 
cal with sound of correct name as 
properly pronovin<M*d, naTue as thus 
Kiven is a sutihdent, d<*siwnallon of 
individual rcfr-rnal to, and no advan- 
can ho taken of a cl<‘rical erren*. 
—Bertha v. Smith, 175 S.\V.2d 41, 
26 Tenn..\pp. 619, 

Cause of doctrine 

til The doctrine of idem .Monans Is 
a prodmrt of the courts hrought 
about t*y the orthoj^raidiy, pronuncia¬ 
tion. and variant sptdliUK of propel’ 
names.-“-leaven v. State, 107 S.W.2d 
516. 145 Tex.Cr. 26(h 

(2) The underlying reason for the 
doctrine of Idem sonans is to dx 
the identity of a pnrtl<;ular person 
as to the cme named.—Mutes v. State, 
165 N.H. 316. 200 Ind. 551, 60 A.Ult. 
980. 

88, Ala.--CorptuB Juris cited in 

Patterson v. First Nat. Bank, 157 
Bo. 446, 448. 229 Ala. 406—Corpus 
Juris cited in Ketth‘s v. Btute, 132 
Bo. 41, 42. 222 Ala. 236- Corpus 
Juris cited in Seay v. Btate, 19 So. 
2d 549, 551, 31 Aln.App. 546. 

45 CJ. p 3H3 notes 10 -12. 

89, Ala.- Corpus Juris cited in 

Patterson v. First Nat. Bank. 1'57 
Bo. 446, 4 48. 229 Ala. 406—Corpus 
Juris cited lu Nettles v. Btate. 132 
So. 41. 42, 222 Ala. 236—MauKhan 
V. Btate, 133 So. 918. 24 Ala.App, 
259. 


Del.—Bornhand v. Ennis, 140 A. I'Sl. 
3 W.W.Harr. 52.5. 

Ga,—Thompson v. State, 199 S.E, 787, 
58 Oa.App. 679. 

Iowa.—Corpus Juris quoted in Webb 
V. Ferkins, 290 N.W. 112, 115, 227 
Iowa 1157, followed In 290 N.W. 
116, 227 Iowa 1164. 

Okl.—Stouse V. State, 70 P.-2d 145. 62 
Okl.Cr. 46. 

S.D.—Grand Dodg-o A. O. U. W. of 
N. D. V. Fischer, 21 N.W.2d 213, 70 
■S.D, 5G2, 161 A.Ti.Tl. 1466. 

Tex.—Giulia v. Stale, 28 S.W.2(1 541. 
115 Tex.Cr. 193—Jones v. State, 27 
S,'W.2d 653, 115 T(‘X.Or. 418-0111- 
aon V. State, 17 S.W,2d 62, 112 Tex. 
Cr. 354. 

45 C.J. p 383 notes 10-12, 

Test of idem sonans 

Whether two nmne.s an* idem flo- 

nans depends on whether they sound 

the same.—TiOven v. State, 167 S.W. 

2a 515, 14-5 Tex.Cr. 260. 

90. S.D.—Grand I.iodge A. O. II. W. 
of N. O. V. Fischer. 21 N.W.2d 213, 
70 S.D. '562, 161 .^.TaB, 1466. 

T(‘X.--Jon(-s V. State, 27 S.W.2d 653, 
115 Tex.Cr. 418. 

91. Oa.—Thompson v. State, 109 S, 
E. 787. 58 Ga.App, 679. 

Ill.—IFantman v. We.vd, Side. Tru.st & 
Savings Bank, 249 Tll.App. 372. 

Tex.—I4ulkowsky v. SUitt*, 35 B.W.2d 
170, 117 Tex.Cr. 352. 

92. Ala.—Nettles v. State, 132 ^o. 
41, -222 Ala. 236. 

Del.—Bornhand v, Knnia, 140 A. 161, 
3 W.W.Harr. 525. 

III.—People V. Onponetto, 194 N.I6. 
231, 359 Ill, 41. 

Iowa.—Corpus Juris quoted in Webl> 
V. Ferkins, 290 N.W, 112, 115. 227 
Iowa 1167, followed in 290 N,W, 
116, 227 Iowa 1164. 

Okl.—Corpus Juris cited in OoUings- 
worth V. Hutchison, 9^ P.2d 4X6, 
417, 186 Okl. 101. 

S.D.—Grand Dodge A. O, IT. W. of 
N. D. V. Fischer. 21 N.W.2d 213, 
70 S.D. 56‘2. 161 A.IaH, 1466. 

Tex.—'Smith v. Victory, Clv.App., 69 
S.W.2d 433, error refused—Xtaven 
V, State, 193 S.W.2d 627. 149 Tex. 
Cr. 294—Jones v. State. 27 S.W.2d 
6'53. 115 Tex.CV. 418. 

46 C.J. p 383 notes 11. 12. 
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Identical or indistingrulshable sounds 
The rule of idem sonans will not 
be restricted to mean that sounds 
produced by dissimilar spelling must 
be identical or indi.stinguishable from 
each other, but that they should be 
sudlclently alike in sound as not 
readily to suggest a difference to the 
mind of the hearer.—Burrows v. 
Hagerman. 33 Bo.2d 34, 159 Fla. 826. 
appeal dismissed 68 B.Ct. 1083, 334 
TT.B. 817, 92 B.Ed. 1747—Tlhodt's V. 
State, 76 So. 776, 74 Fla. 230. 232. 

93. Ala.—Comer v. State, 188 So. 
GOl, 28 Ala.App. 470, certiorari de¬ 
nied 188 So. 693, 237 Ala. 653. 

Fla.—Burrows v. Hagerman, 33 So.2d 
34, 159 XHa. 826. appeal dismissed 
68 B.Ct. 1083, 334 U.S. 817, 02 D.Ed. 
1747. 

Iowa.—Corpus Juris quoted In Webb 

V. Ferkins, 200 N.W. 112. 115, 227 
Iowa 1157, followed in 290 N.W. 
116, 227 Towa 1164. 

Minn.— Corpus Juris cited In Fidelity 
Aecept/tnee (lorporation v. House. 
297 N.W. 705, 210 Minn. 220. 

Mo.—Rubin V. Bns.sakln, App., 130 S. 

W. 2d 224. 

R.T.-'^/orpus Juris cited in DI Trio v. 
William H. Oon.sidine <& Co., 167 
A. 129, 130, 53 ll.l. .SS2. 

Tenn.—Bertha v. Smith, 175 B,W.2d 
41, 26 Timn.App. 619. 

Tex.—'Adams v. (Irogan-Cochran 
ImmlxT Co., Civ..‘\pi>., J^l S.^V.2d 
682, ainrxn(-d MeCall v. Grogan- 
Co<*hran Lumber 186 S.W.2d 

677. 1 13 Tex. •l!>0-'-Corpus Jui'is cit¬ 
ed in Hill V. F(v»t(‘r, Civ. App., IS I 
S.W.2d '299, 304, atllrnuul 186 S.W. 
2d 343, 143 Tex. 482—Hrigg.s v. 
State, Or., 211 B.W.2d 180—i:a\(‘n 

V. Slate, 193 B.W.LM 527, 149 'I'ex. 
Cr. 294—Zulkowsky v. State, 3.5 B. 

W. 2d 170. 117 Tex.Cr. 352—Ciulla 
V. State. 28 S,W.2<i 541. 115 Tex.Cr. 
103—OlliHon V. State, 17 S.W.2d 62. 
112 Tex.Cr. 354, 

Wa.sh.—Btate v, Lindsoy. 272 P. 72, 
150 Wash. 121. 

15 C.J. p 383 noto 12, 

Bre.sumption of Identity of penson 
from identity of name see infra § 
15. 

DilTerent letters or different arranfifo- 
ment 

Tex.—Jones v. Slate, 27 S,W.2d 653, 
115 Tox.Cr, 418. 
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No g-cneral rule exists by which one can deter¬ 
mine in all cases whether or not the rule of idem 
sonans should be applied,but each case must be 
detennined by itself by the sound of the two names, 
as to whether in fact they relate to the same per¬ 
son.The g’encral and ordinary rules of pronunci¬ 
ation apply,unless it appears that the names be- 
lorif^ to another lan^ua^^e and are pronounced dif¬ 
ferently in the language to which they belong, and 
also in the general us«igc of tlie community.^'^ Mat¬ 
ters to he considered are tlie identity of pronuncia¬ 
tion and close similarity of the correct to the vari¬ 
ant spelling,^® the unusual or uncommon charac¬ 
ter of the name, if such is the case,^^ and also the 
fact that the same Christian name or names, or ini¬ 
tials thereof, are used with both the correct and 
variant s[H*Iling of the surname.t Where the names 
are so i<lentical in proininciatif)n, so alike that there 
is no p()ssii)iliiy of mistake, the rule shouhl be ap¬ 
plied.^ On the other luiiid, whore the orthograjdiy 


of two names is different, and they do not sound 
the same when fairly pronounced, the doctrine is 
clearly inapplicable,^ and the mere fact that the 
names could possibly be pronounceil like the true 
name by a strained pronunciation will not remler the 
doctrine applicable.^ It has been said that the vloc- 
trine of idem sonans has been much enlargcil by 
modern decisions to conform to the growir.g rule 
that a variance in name, tt> t>o m.att rial, be 

such a one as has misled a person to Ins preju¬ 
dice.^ 

In applying the doctrine, the insertion or omis¬ 
sion of a before the enddng “son’^ is usiiahy held 
immaterial,® as has a!sr> been held tlie omission or 
addition of a final The addition or nmi<sion 

of a final “s’* has been htdd a fatal variance,^ biit 
in other decisions it has been liehl irnniatf^rial^ In 
the footnotes will he fmind particular ex;m:p!es of 
nanu^s which have been held idem sorauisd*'* and td' 
names which, sounding little or much alike, he.ve 


S>4. Tnwa.*—\V<*hh v. lOTklUM, 20n N. 
W. 112. :?27 Iowa 1IS7. f«»llnwc<l in 
-nnti x.w. nti, 227 Iowa ntM. 

9S. AV«‘ht) V. FO'rklnn, f^upni 

* -Hul»ru»r V. 72 N.W, 

nm. HU! ttiWfi rsfis. ro Am s it. hu. 
Okl. 1''*IHrua‘i\vnrth v. UntHO 
H.2<i 4 11;. ts:. nivi. loi. 

Wrlttwa or aoUcft 

'Ch*' ni'nH'*nl!nn of (i«K'trIin' of 
•'itloin /J(»riajin‘* to a written 

on \vh<Ut>«*r tlo'ro in eoruo 
ntiUntnnfial fitmilority to tho name in 
thi’ f-nutoi an pmni tnio'oU aiul /to <»!> 
is(*r'xa-ij l*y th»« ovf. th<< pufiyaJulity of 
more* tyiM)tuni|ihu’ji{ orrora inuot Uo 
takiTi Into a«'ooiinf, nnU whether tho 
variation ift *iuoh that th»< r<*rann 
t«» tir rmtllloa. or hia iioquaintancon, 
wtaihl to* rnialoU l»y thi* variation, 
nivlrur fiuo otajrJUi'rafhaj fo tJo* whoh* 
notin'. KinK v. Slouka, IHI 
HhUt, HH (tkl, 11 (’olilnuaw.iHIi v. 
HniohiaHii. atl H.2il 4Hk IS'a (»kl. mi. , 
b»\va.' Wi'hb v, rkin.a, HtO X. 
\V. nr. 227 lown n:*7. OUliovnl in 
2:MI X.W. nr,. 227 Iowa IHht. 

HJ. P liKt n„to iti 

A.» p^•oaottac^<a by tkd ^^ifuttoralUy of 
maakltteV* 

In d*‘frrnnninfr whrfh^r nntno.M aro 
idotn Miontna, tho nanton lihotUd to- 
o*at.anor«a! an erononiirnl hy tho K<*n 
rmtity of mankind. Htdhnuruvttrfh 

V. flutiddeon, 20 H.2il iHk iSk iJkl. 

HU. 

07, Xd>,- (rilhr‘rt V. HiC KAV, 

2M. kfi XJ». in. 
i:, c,4, p nn rmto la. 

90, MlnfL-«t**idol}ty Ar*’kU»tunro 
jtorat:on v. Houao, 22 * X.W. 

210 Mum. 2 HI. 

Uii, - -UnUin v* Ikui.aakln, 

ISO S.W.2d 224. 


1, Minn..Fldrllfy Aor^udanoa Oor- 

Iu»r.ation v. flnu.-to, 227 X.W’. 707,. 
210 .Minn. 220. 


2. Iowa.- -Wi-hh V. Korkina, 220 X.VC. 
n:k 227 Town n.^7. r.dlowod in 
220 X.W. no. 227 Towa IHll. 

3. Ala.- Corpuo Jariii aaotcA la 
SoNt(»n V. Stafo, ISO So. 7.U, 3;;ti 
Ala. 20. 

15 P :iS7 note 19, 

4. lowjo- Wohh V, Firklntu COo X, 
U*. 1 12. 227 Iowa 1I.'»7. folhov.'d in 
2lO» X.W. Itr,. 227 Htwa IHM. 

5. To>f, lhavrn v. .‘^tato, Hk'l H \V. 


10. ITames idem «anan# 

(l> '‘AlforU" and •'A"; ■r-n’—Sfato 
V, H.attaway. 150 Wo. i.'r.e !-»''■ Ha. 12. 

“Aluk-*» Tind v. 

Stat.'. SI ,<5,W.r‘,I O'O. 12.'! T-* X Hr. H'U, 
(5) "Urirolay" aTJd ' I?cj 

V. Kjv Arm m "'.v''d 2-*d, 

?j adirnn-d i> \V 2d 1}'? T, ‘C. -5^2 

n> .dead' and ''Ha'-'.kirn 

Uulon V. i;a;i''akin, AtoApn. IHo SW 

2.1 ::.M. 

<5) ’Ur n Koy’* and 'Uh n K« a,”-'' 
Koy V, Jon*-;., Hn An*'. ni .* 7 * ru. 

"Hrrnhrjrd'* and 'd*. tj har.dC’' • 


, , . , , Ht-ndiand v. K.mda, IH* A. 151. n W. 

2d ^' 2 ,, 1 nt To\ Hr. :‘IU Corjnui Jn. W.Harr, lo ] . ;* 

rifj quoted ia Hrtdy v. Stafo, 55 .*s. ; 

W. 2,1 HM. HiO. 12,' Tox*‘r. 272 1,/*^ jJ'* ^ 

tin V. SjoUh. 17.5 W :;d n. T'-nn 

} r.'A "H-n» ai.'d "H u;n Hr*'— 

’ Hotuodtir* V, Idourn*')'. m* 0 


Joioai V. Stato, 27 S.W.2d »i5:k 115 
To\.t*r. 4IK. 

45 c’.d. p 5SO nott' 2.2. 


0* Ala. dhdaon v. State, 75 8o. 755. ; 1 ,:^^ j„ j,;; 

15 Ala.A{»i>. 420. j ..*,.. 1 ^., 

45 H.,k p ;;.s7 liuto 15, 


(o> ”Halk}fy'* and "rroUd'-'A'2*''' 

1 Ihdkiov V. 'rjo'ntp.aon. M** Apr , ..It 8. 

Ik W.2d K2, 

i i HH 'U’an'nMn’* and "'V* rt-'-n'* 
j Ato? ;ui V, 're../k'r, Thuo Ipp'. 2*5 S, 


7* Or.' Alt.rhul v. Oaaey, 7 $ 

H*H:h 45 nt\ Is’k 
45 O.J. p 2H7 mde 15. 

n, 5lo, .MH'ra v. He Idrde. trlK S.W. I tV.2d Ih-C, 

575, 25ti 505, L.U.A.,K.S., j fill *'» lo-r-UT k* af-'i *'0 

1*57. « r, than id *’ Od o'h v, t,-/Hi* i. 172 X 

45 O.J. p aK7 note 17. j H. 212, 705 Olno App. 2,.?, 

rup -i’b-trohd** and 'OUvvr--/* • 
3 .* 2 , 202 SA\ Ts:.’, ; Hrdut.a v. Slate, Hr,, .n S VC 2 d 

UVx,’ thulJa V, State, 2K S.W,2d 511. i jho 
nr» Toxt'r. iifit. 

15 (\.r. p 2S7 n,»ie 1?1. 


I fin) *‘Hhannt>-‘* i;nd "dS nirntr-C* 


Va.rJauce held Immaturial 

tU ’k\ndrou'** and **AndroWH,** 

V. Oonmdk HO B.K, 552. 2o; 

SA\ 7H2. 


H'd*ry V. SlaHy 17 St* 2*1 
App. 251, 

(M) '*rohhV* and 
V, Knity IndnaOkii Idfo l*o'' 


31 Aki 

* OnhP'S 

C y. I*n. 


(2) "OafUtd** and "Hanifd.ad* oinP ] 


la V. yA;iiv, Zn S.\r.2d 5U, 115 TrJt. 
Or. 122, 


n-'O *d5aa** and **0 ^rro/’ 'S'Pi)? 
V. Utley, 25 H,U.3a 195. 223 X.C. 3c. 
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been declared at various times by the courts or ju- i Where surname divided. The doctrine of idem 
rics not idem sonans.^i sonans does not apply where the surname is divided 


(IB) “Crittondon & Smith” and 
“Crittf'nclon Smith.”—Kins v. Slepka, 
146 r.2d 1002. 194 Okl. 11. 

(T7) "CuRtron” and “Custom.”— 
Schooloy <!ii: Co. v. Custom. It Pa. 
Dist. & Co. 70. 25 I^uz.T^oi?.Rog. 482. 

<1S) “Deston Lanti Company” and 
“Disston Rand Company.”—Altman 
V. Simon, 147 So. 222. 109 Fla. 196. 

(10) ”I>i Orio” and ”Di lorio.”— 
Di Irio V. William H. Considine & 
Co.. 167 A. 1 29, 53 R.I. 382. 

(20) ”I)ot<‘li rott” and “Dudley 
Road.”—‘Commonwealth v. Pclligrini, 
186 N.F. '552, 283 Mass. 300. 

f21) “Hrwan” and “Irwin.”—Acme 
Products (’’o. V. Dunlap, Tex.Civ.App., 
lOS S.\V.2d 274. 

(22) “Rsttu'ly” and “Fasterly.”— 
Horton V. Matheny, 51 N.F.2d 41, 72 
chio Apr. 187, 

(23) “Firkin.s” and “Ferkins.”— 
Wohlt V, Korkins. 290 NAV. 112, 227 
h.wa 1157. followod in 200 N.W, 116, 
227 Iowa 1164. 

(21) “Fours)‘am Mining Company” 

an<l “Kt>urs«*am Minirpr Coal Compa¬ 
ny.”.Cray v. (\>mmoruv<'alth, 155 S. 

\C.2d 114. 288 Ky. 25. 

(25) ”OlUi.spi(‘” and “Cillosple.”— 
J‘)‘)tplo V. (rilUsplo, 286 P. 602, 104 
Cal.App. 76.5. 

(26) “(Jowens” and “Coln.s.”—Pat- 
trr.oon V. I''irst Nat. Dank, 157 So. 
1 16. 220 Ala. 406. 

(27) “Hankin.s” and “Ha,nkin(‘S,”— 
FliU’a V. Hankims. 268 P. 331, 204 Cal. 
351. 

(2S) “iruti’hln.son” and “Trut(’hi- 
st‘n.“--'<AdUnKSworth v. Hut<‘hinHon, 
90 F.2d 416. 185 Okl. 101. 

(29) “Ila” and “Ira,”—Uohert.s v. 
State, 151 S.F. 240, 40 Ga.App. 732. 

(:!0> “K«k hannek,” “Kochawn)‘k” 
an<l “Koidiain'k.”'^ INatpln v, So.hru‘1- 
ih‘V, 195 X.F. 430, 360 Ill. 43 

(31) “Lfd»i)ub” ntul “D<*lMicur.”—r^e 
V. Fapp, 220 NAV. 792, 243 

Mirh. 318, 

(32) “Lindsay” atul “Idmlsoy.”-- 

State V. Lindat'y. 272 I’. 72, 150 Wa.sh. 
121-.15 CM. p 38) note 14 {1} (12), 

(33) “I..r*\vcry” and “Lowry."—J. 
R, Watkins (A), v, ScawrlKht, 149 S. 
H. 389, 4o ({a,App. 3X1. 

(31) “.Mauphau” attd “.M.auphen.”— 
M.anjThan v. State, 133 So. 918, ‘24 
Ala.App. 259. 

(35) “McAnarney” and “McAner- 
ncy.”‘ WtcAnarncy v, ('ctnmonwealth 
Luan (Aj,, Mif.App,, 208 SA\'.2d 480. 

(36) “McD*»ukH” (UUl “McDolo.”-™ 
Meikdo V. Stata, 7 S.W.LM 90, HO 
Tcv.Cr. 45. 

<37) “McFariih” suxd “McFarland.” 


—Smith V. Victory, Tex.Civ.App., 69 
S.W.2d 433, error refused. 

(38) ‘‘Mischke," “Mueschko,” 
“Muschoke,” and “Muschke.”—Adams 
V. Grogran-Cochran Lumber Co., Civ. 
App., ISl S.W.2d 5S2. amrmed McCall 
V. Grogan-Cochran Lumber Co., 186 
S.W.2d 677, 143 Tex. 490. 

(39) “Okes” and “Oakes.”—State 

V. Reynolds, 192 S.E. 871, '212 N.C. 37. 

(40) “Peterson” and “Petersen.”— 
Grand Lod(?e A. O. U. W. of N. D. v. 
Fischer, 21 N.W.2d 213, 70 S.D. 662, 
161 A.L.R. 1466. 

(41) “Pickren” and “Pickron.”— 
Comer V. State, 188 So. 691, 28 Ala. 
App. 470, certiorari denied 188 So. 
693, 237 Ala. 653. 

(42) “Reinhardt” and “Reinhart.” 
—Reese v. Slate, 151 S.\VA2d 828, 
142 Tcx.Cr. 254. 

(43) “Roli.son” and “Robinson.”— 
State V. Gibson, 20 S.K'2d 51, 221 N. 
C. 252. 

(44) “llouch” and “Ratu'h.”— 
Rauch V. Imniel, S N.K1.2d 669, 55 
Ohio App. 71. 

(45) “Sam L. Brinffhurt” and 
“Samuel 36. Brinffhurst.”—State v. 
Gorham, 72 P.2d 650, 93 Utah 274. 

(4 6) “Sberno” and “Sberna.”—J9‘o- 
ple v. Sb(‘rno, 71 r.2a 274, 22 Cal. 
App.2(1 392. 

(4 7) “Seymore” and “Seymour.”— 
Boxi); V. State, 81 S.W.'2d 692, 128 
Tcx.Cr. 301. 

(48) “Tony VereeruK” and “Anton¬ 
io Veracruz.”—Zcp(‘(Ia v. Slate, 139 S. 

W. 2d 820, 139 Tex.Cr. 258, 

(4 0) “Villareal” and “Viarr(‘al.”— 
Amerl<’an Nat. Ins. Co. v. B. CJonzah'z 
* Co.. Tex.Civ.App., 72 S.W.2d 388, 
error (ll.smissed. 

050) “Vincent” and “Vinson.”— 
Stato V. Vincent, 23 S.K2d 832. 222 
N.O. 543. 

(51) “Walt(w” and “Waters,” wh(‘n 
(‘oupled with the s;nne surnatiu‘.— 
Burrows v. Han’erman, 33 So.2d 34, 
150 Fla. 826, appeal diarnksscal 68 
S.Ct, 1083, 334 U.S. 817, 92 D.Ld. 
1747. 

(52) “WItman” and “Whitman.”— 
Whitman v. State, 122 So, 667, 97 
Fla, 988. 

(53) “Zoder” and “Zoda.”—Rav('n 
V. State, 193 SAV.2a 527, 149 Tex.Cr. 
294, 

(54) “Zulakoskic” and “Zulkow- 
.“ky.”—Zulkuwsky v. State, 35 S.NV.2d 
170, 117 Tex.th*. 352. 

(55) Other names ludd idem aonans 
see 46 C.J. p 384 note 14 [aj-[z]. 

11. Names held aot Idem soaaas 
(1) “Bess Armstrong” and “Bessie 

27, 


Armstrong Balch.”—Balch v. State, 
115 S.W.2d 676, 134 Tex.Cr. 3 27. 

(2) “Chesley” and “Chester.”—Ol- 
lison V. State, 17 S.W.2d 62, 112 Tex. 
Cr. 3‘54. 

(3) “Cleavies Panter,” and “Cler- 
viis Painter” or “Clovus Painter.”— 
Painter v. State, 136 So. 277, 24 Ala. 
App. 42'6. 

(4) “Ferrel” and “Ferril.”—Fer¬ 
rell V. Ferrell, 11 Pa.DisL Sk Co. 562. 
13 Lehigh Co.L.J. 18, 42 York Leg. 
Rec. 178. 

(5) “Foely” and “Folloy.”—Gar- 
lington V. State. 150 S.W.2d 253, 141 
Tex.Cr. '595. 

(6) “Gullatt” and “Gallattc,” “Gol- 
latte,” “Oollatt,” “Guellctt,” or “Oil- 
lett.”—Gullatt V. State, 130 So. 160, 
24 Ala.App. 11, certiorari denied 130 
So. 170, 221 Ala. 56C. 

(7) “H. Sc P. Food Company” and 
“Henke Sc Pillot, Inc.”—Henke Sc lAI- 
lot V. Tlanovice, Tex.Civ.App., 77 S.AV. 
2d 303. 

(8) “Haggan.s” and “Higgins.”— 
Booker v. State, 132 So. 70, 24 Ala. 
App. 179. 

(9) “TIou.s(‘” and “TTaxusc.”—Fidel¬ 
ity Aeeeptnm'e Corporation v. House, 
297 N.W. 705, 210 Minn. 220. 

(10) “Hutchinson” and “Harring¬ 
ton.”—Stale v. Hutchin.son, 14 S.F. 
2d 898, 197 S.C. 154. 

(11) “Jackson Son.s Company, 
Tnc.,” and “Jaidcson & Sons Co., In- 
(‘oi'porated.”—Jackson Sc Sons C'’o. v. 
Dumont, 4 N.K.2d OSO, 103 Ind.App. 
503. 

(12) “I.<even” and “T.ioven.”—T.#overi 
v. State, 1G7 S.W.2d 515, 145 Tex.Cr, 
260. 

(13) “McMurry” and “McMuiTaln.” 
—May v. State, 114 So. 788, 22 Ala. 
App. 278. 

(14) “Michael Taikow.'^ski,” and 
“Nleholas Lukowskl.”—C'arpcnter v. 
Amoss, 192 N.K 168, 99 Ind.App. 2«6. 

(16) “Mrs. O. C, Hammock” and 
“Mrs. M, F. Hammock.”—Johnson v. 
State, 191 So. 127, 186 Mi.s.s. 405. 

(16) "Murray” and “Alorow,” “P. 
Marycl,” ”Stuart Mure,” or “T. A. 
Mori.”"" 'Mtirray v. Floyd, 11 N.W.2d 
780, 216 Minn. 69. 

(17) “Stanymes” and ”Stanmyre.s.” 
—Hurt V. Stati‘, 125 So. 787, 23 Ala, 
App. 369. 

(18) “Stou.se” and “StoiU.”—Stouso 
V, State, 70 PMd 145, 62 ( kl.Or. 46 

(19) Other names held not kimn 
sonana aeo 45 C.J. p ‘387 note 20 La]- 



§ 14 

and the first part is written separately as a pcivcn 
or middle name or initial, althoug^h the pronuncia¬ 
tion may be the same .^2 

Validity of doctrine. It has been held that idem 
sonans is no long'er an infallible test in the scdtliiij;' 
of questions as to variance between allegata and 
probata, identitate personre and not identitatc noin- 
inis is the true and only issue in such crises.^Al¬ 
so, an examination of ntiinerous cases indicates that 
idem sonnns is not really a rule or doctrine, but is 
little more than an evidential fact in determining the 
identity of a person and the prima facie pre- 
MimjJtion of identity arising from the similnrity of 
th(* names is liable to be shaken by the sliglitest 
proof of facts which produce a doubt as to identi¬ 
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ty."^^ Except under some such view many of the 
cases arc irreconcilable.'^^ 

b. Proceedings and Doctmients to WMch Buie 
Applied 

In general the rule of idem sonans applies to legal 
proceedings, whether civil or criminal, and to legal and 
other documents. 

The general principle of idem sonans a]iplies to 
legal procetulings, whdher civil or criminal,^” to a 
venire list of petit jurors for criminal prosecu¬ 
tions,'^''^ and to legal dncnments,'^*^ such as stthpa*- 
nas'-*'* and sea roll warrants."^ It lias also het'U lick! 
applicable to wriUe:! and printul notice'^,real es¬ 
tate mortgage's,"'' a eliain of ti;!eg‘"’ insnr- 
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X2. tvilnn,—Clary v. OkHhea, 75 N.W. 

IIS, 7,7 Minn, in.7, 71 Ani.H.U, 405. 
45 r..T. p tl{ia nntt‘ 4 2. 

13. < t.n.—(Uu'iprnan v. ftfate, 18 On. 

755, 75S ncr.M V. .State, 152 S M. 

015, 41 CJa.App. 371 -Watkina v. 
State, H3 S.M. fl3l. IN tUnApp. rOlO 
— Lavett V. State, 70 S.M. 083, il 
r#n..\pp. 232. 

Oaly Isaa© 

Where luimea are Idem aonana, tin* 
(»nly ianue l.a IdMOify tif p(‘rnnn, not 
af nnrne.»**,l. li. Watktn.n (In, v. S^ni- 
wriuht, X43 S.IC. 3H3, 4(1 <Ia,App. :iM. 
14+ Okl,- Corpn« Jnri« gnoted la 
Klnu V. Slepkn, MO P.2d 1002, H'O.p 
tiM Ukl, tl. 

45 C.J, P :!s:> inUe 23. 

m i’nl. Pnl.Uin V, nauam, XS5 i\ 
ro(*. 45 f *0, vpp. :mo, 
oki. Corptwj JTurij? gnuted ia Kina v. 
S‘*uUva, 110 p.2tl OOi;!. KHiri. 134 (Ucl. 
U. 

Prenntnpf i»in of Identify of p<Tf«on 
fr«*m hh'ntUy (<f natue nee infra § 
Xb 

10* Tew Pnvfn V. Slate. 224 S.W, 
fOO. HJi Te?£.t'r* 7. 

17* Alft. Seay v. State, 19 So.2d 513. 
21 Ata.Apic 545 Mapey v, State, 
17 SogUl 430, 31 Ala.App. 351 - 
Cenier v. Slate. IHh So. <531, 2K Ala. 
App. 4/0, e» rH«*n4rl denied IHH So, 
633* 237 Ala, 533, 

4’nl 50ora v. IlutdOna* 208 I*. 3511. 

20 4 rnl. 231--People V. Sherrnt* VI 

P.2d t!V4, 27 Pal. Apii.2d 332. 

Del.- Olernh.and v. Mania. 140 A. 151, 

3 W7VVJtnrr, 625. 

Kla.-‘'Whitman v. State, 122 So. 55/* 
ill Pla. i»S4. 

4ia."'Thnmpaon v. Stat4% lUO SJC. 78T, 
fiS Oa.App, 673 dtohertn v. Stat*-, 
16X *s,K 210* 40 PtH.App, 732. 

Ill,- IVnide V. S4dinenler, PC* K.H. 
430, 2«0 tU, 43- People v. 
to* 101 N.K. 231. m ni 4t. 

Ind.^“ Jtieknoti & S*»na Cih v. Pumont* 

4 N.K,2d 580, 103 Ind.App 6o:i - 
Carpenter v. AiinaJi* 123 N.K. lUH, 
m Iml.App. 2X6, 


FCy.—Gray v. rornrnonwealth. 15.“ S. 

U^2d 4 44, 2KS Ky. 23. 

Ma.- -Stato v. irntntwny, 15n s*m. 131*. 
INO r+a. 12. 

X.G. State V, Pfley, 2.3 S.K2d P'5. 
223 .\.c\ 30-State v. Vineent, 23 .''i. 
M.2d 832, 222 NM'. 54.3 .State v. 
Glhaon, 20 S.M.rd 51. 221 X.P. 252 
—State V. Ueynold.n, 122 S.K. N7M 
212 N.C. 37- State v. Ikanedl. PM 
S.H. n.52, 202 N.t'. 7>-2. 

Ohio.--U,nueh V. linmel. 8 N.K.IM .500. 

55 Ohl<t App. 71. 

U.r.—In Irio V. William H. tAnnndsne 
Co.. P57 A. 120, .53 U.I. 382. 
Term, " Ilerilui w .Smith* 1V5 S.U32d 
41. 25 Term.App. tPO. 

Te\. ilrifu.H V. .'*f;Pe* Or., 211 SA\', 
2d INll - lleefie v. JUnfe, t.7| .‘-‘AN 2d 
82S, 112 Te^fr. 2e4 gr'ped.l V 

State. Pill S W.2d 820, Plti TeK<*r. 
2.5S'«“Pn>.te V. .‘-'fate. M .S,W.2d 502, 
12K Tex.Cr. 3!H r.nlUmud.y v. 
State, S.WSM no. IIV '2* N.Cr. 
n.'.2 - <*mlln V, .Stafi'. 28 S.UM'd 511. 
11.5 Ti \A'r. P,»3. 

Utah. Sf;iit4*' V. Cerhain. 72 P Vd 555, 
33 Ptah 2M, 

15 C„l. p lUMt ntOe 33. 

AppPeafian of rale of Phnn rmiHOM 
in: 

Pe.Miirnatl(jn of partP-.e In: 
Garmfdme*nt writ aea Garni.h 
loent li i/i^ l». 

Summonn iir ether pri»ee5!a aee 

the C,J,s, title Proef'.'tn g 15, 
alnn 45 t*.J. p IUhi note 33 Anti 
50 i\J. p 459 not#* 45. 

Vnnnnr** Pet warn alle^patUina nntl 
proof; 

In euil prneeedinnn ipnierally aee 
the C..I.,s. title Ple.admK' g 541, 
nl*e» 4:i C.d, p ,SI3 note sV. 

In nnmo of ttwner of prMp»*rfy 
atoion In l.nreeoy pro-M* * ntooi 
nee M.areeny j te.t o, 

%^«rptnee h»*t\ve»>n xetrtlen named ini 
judgment mrd phadinKa «eo 
Jndiunentn J 51 a tU. 

Unctrlttft to thaw x^xlor ooa-! 

victloa j 

Citl. People v, tJUHeple, 285 l\ 502. | 

104 Cal.App. 755. i 

28 


Wafdi. v. IAndJ*ey. 273 P. 72. 

150 Wa: h. I2I. 

Plfia. of misnomer 

'Phe f i«'t thru nano .#j are from d*ai 
;tPke I*y p*‘r.^onn who knew rlef**jv!ant 
i.a jivmlalde to f»fate on peoje j aa-d 
on plea of nunnoiperluUatt v. 
Stop*. 130 .So. 153, 21 Ala App. M. eer- 
florari d« nled 130 So. 170. 221 Ala. 
j 5 <n;. 

i le, r*a.—St.ate V. Fordrr, lu So. 60® 

i PM La. 513. 
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i 22. J7otn‘f*« to which rule appU©^ 

! ( 1 } %.0 tt'e of re- S'- nf P'OeO'* fer 

d. hii'pe at l/n’-e. K.io; v. S'-lain, 
j t HI P 2d leo2, KM Old. 11. 

I *2i Pnlip.'leal nn *to redeem 
1 from t iK j'.Se eonta.noa: eU5<,s‘*'t re- 
|ttirn,''l,e v. P'd-P, 22?^ 2V.W. 

I 732. 2S3 Mjeh. 318. 

' 23. Ala KifIer.e^n v, PiC’d Nat. 

P mk. 15/ So. M5, 2.0 A'n. 404 "* 
Hurt V. Stale* 125 So, 7^7, 23 Ala. 
Aid*. 3 CM 

124, Pin,—Altman v. Simon, 147 So. 

' 222, Pdl PJa. Kh!, 

HlK 'Crand Mod,;.' A. O. l\ W of 

X. p. V. 1 M.'o*her. 21 XW. 2 a 213 , 

75 S.P. . 0 : 2 , PM A IMP MCC 
Te^'. ' ' Xilonj.H V. «'*"vhnin 

Mntnhf-r Co., thv Aid#,* XHl S.AV 2d 
rc2. nUirmed 5.teCaSl v, fJreor'in*- 
t*oehrim l#umbf-r Co,* 116 SAV 2d 
677, 140 Tex. 40h---H.U v. Poaur* 
Civ.App.* ihl S.W.2»l aihnmsd 

186 SAV,2d 043* M0 T* x, 4^2. 

36. Ohio.—"Horton v. Mnthent; Si K. 

K,2d 41, 72 Ghia App. IsT. 

S.U—Urand Lo4m A* O. U. W. of 
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§ 15 


ance policies,^6 and to records,27 including judgment 
dockets and indexes, as considered in Judgments § 
465 b. The rule has been held not applicable to as¬ 
sessments and other cases of description, where the 
written name rather than the sound is material,2S 
but there is also authority holding the rule applica¬ 
ble to assessmcnts.29 The doctrine has been held 
not to apply to prevent recovery from a bank of 
money paid by it to an unauthorized person on a 
check on which the indorser’s name was spelled dif¬ 
ferently from that of the payee, although both were 
pronounced the samc.^^ 

§ 15. Evidence 

a. In general 

b. Presumptions and inferences 

c. Admissibility 

cl Weight and sufiiciency 

a. In General 

The pviirty having the affirmative of an issue with 
respect to names has the burden of proof thereof. 

The luirdon of proof is on one who sets tip a de- 
fcn.^c I hat [)laintirf was acting or doing business un¬ 
der an assumed or fictitious name and had not com¬ 
plied with a statutory requirement for the filing of 
a prescribed affidavit or certificate,21 or who seeks 
to disfmte or rebut a presumption of identity of per¬ 
son fn»m identity of names,22 but, if the evidence 
raises an issue against the identity of person, the 
burden is on the party who relies on the presump¬ 
tion to prove the i<lentily.22 


Misnomer in written Instrument, A misnomer of 
a person or corporation in a written instrument will 
not defeat a recovery thereon, if the identity suffi¬ 
ciently appears from the name employed in the writ¬ 
ing or is satisfactorily established by proof.^^ 

b. Presumptions and Inferences 

(1) In general 

(2) Presumptions and inferences from 

identity of names 

(3) Presumptions from use or nonuse of 

suffixes 

(1) In General 

There is a presumption that names which are not 
the same refer to different persons. Initials preceding a 
surname have been presumed not to refer to the Initials 
of the Christian names. 

There is a presumption that names which are not 
the same refer to different pcrsons.25 Although it 
has been held that initials preceding a surname in 
a signature arc always understood to be the initials 
of a name,2t> it p-is frequently been held that, where 
a surname is preceded by single letters, there is no 
prc.sumption that they arc merely initials, rather 
than the full given name of the person designated,27 
and, in such case, in the absence of any showing to 
the contrary, the}' have been treated as the Chris¬ 
tian name of the person.An initial before a sur¬ 
name is presumed not an abbreviation of a title, un¬ 
less proved to be such.22 

Presumption of fraud from failure to rc<fisfcr as¬ 
sumed name. Statutes providing that the failure of 


K. P. V. 21 N.W.2<1 2in, 70 

S.IK U1 A.L.K. I'ltiC. 

26. oV. (Tnity TmIu.Mtrial 
Ijife ins. App., tfiS So. 202. 

Ti-x. “Arn«'rii'un Nat. Irus. Co. v. 1^. 
Chm7.nU‘Z A: Co., Civ.App., 72 S.W.2d 
2SS, arror dlHiniased. 

27. Mian.. Corpus OTuris cited iu 

Kafrlity ('nrporation v. 

Houat-. 2f»7 X.W. KKk 210 Minn. 220. 

V. Knrncat, 170 N.K. 
212, Oliio App. ‘126. 

45 C.J. p nuo nut a 25. 

Immuterlal In record of 

nnina of party to Instrument rc- 
curdt'd not invali<latinK rcoord 
ihr C.J.H. tltlo HocordH 5 11, 
aim 50 CJ. p 611 note 45. 

Bocord of conditional sale contract 
Minn.- -Kidolity Acceptance Oorpora- 
tom V. lUnm\ 207 N.W. 705. 210 
Minn. 220. 

Mechanics* liens 

The law of idem «onan« applies to 
the record of tttcchanics' Ucna. sub¬ 
ject to the ouallth'ation that tho 
Chrmtian name and Burname retain 
the asttm initial letter.—Gleich v. 


Karn(‘at, 172 N.E. 212, 30 Ohio App. 

320. 

as. Oal.—Kmaric v. Alvarado, ’27 P. 
35G, 00 Oal. 444. 

29. Fla,-—Burrow.s v. Hag<‘nnan, 33 
,So.2d .34, I'.nD Fla. H2G, appeal <!!«- 
miHHcd 6S S.Ct. 10S3, 334 U.S. 317, 
02 I..Fd. 1747. 

30. Oolo.—Wewtern Union T<d. Co. v. 
in-Metalllc Bank, 68 P. 115, H 
Culo.App. 220. 

31. Pa.—Bower AXerlon Tp. School 
DLsl. V. Georire U. Fvan«, luc., 145 
A. 288, 205 r‘a. 280. 

32. U.S.*—Smith v. U. S., C.C.A.lIa- 
wail, 02 F.2(l 460. 

Oa.--!!. O. Copeland Co. v. Mon¬ 
roe. 85 S.K 780, 16 Ca.App. 586. 

Mo.—In ro Uamlirs lOstatc, 287 S.W. 
486, 316 Mo. 9'72. 

N.I).—State V. Kilmer, 153 N.W, 1080, 
31 N.B. 442, Ann.Cas,l0l7F 116. 

Or.—Slate v. Black, 42 P.2d 171, 150 
Or. 260, rehearing deuiod 44 I*.2d 
1C2, 150 Or. 260. 

Utah,-—State v. Gorham, 72 P:2a 650, 
93 Utah '274. 

Sufficient to shift burden 
Identity of name is auiBcient to 

29 


Hhlft to lh<‘ other party the burden 

to .‘■diow that lh*‘ name waw in fact 

of a dilT(‘n‘nt person. 

Mi.s.s.—Mtd.eod V. Bridg(‘.s, 178 So. 
321, 180 Miss. 585. 

I‘a.~~(?oinnionWealth v. Middleton, 4 
A.2d 533, 134 Pa.Super. 573. 

33. Tex.—.Southwestern S«‘ttlcment 
Si I'^evelopinent Co. v. Vilhij.p* Atllls 
Co., Olv.App., 245 S.W. 075, 

34. ^11(71.- “St. Matth^,!W^s Kvangell- 
enl Butheran Church v. U. S. Fidel¬ 
ity <Sr. tiuaranty Co., 102 N.W. 784, 
222 Mich. 230. 

35. Cal.—l^xtkhiim v. Stewart, 31 
028, 07 Cal. 

22 C.J. p 02 note 52 [dj. 

3G. ra.—'Curford v, McOui*, 63 Pau 
4’27. 

37. Bel.-Corpus Juris cited in Cal¬ 
houn V, F. <3. Klllott Hardware Co., 
156 A. 313, 344, 4 W.W.Harr. 652. 

45 C.J. p 373 note 78. 

38- lowa,^—Hlloy v, Litchfield, 150 N. 
W. 81, 168 Iowa 187, Ann.Cas.l017B 
172. 

38. I*a.—Burford v. McCue, 63 Pa. 
427. 
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§ 15 

persons acting* under an assumed or fictitious name 
to file a prescribed certificate or affidavit or regis¬ 
ter the name shall be prima facie evidence of fraud 
in securing credit apply only when the noncomply- 
iiig person is sued by one who has given credit, and 
not where he is sued by one who has received cred- 
it^O 
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(2) Presumptions and Inferences from Iden¬ 
tity of Names 

In general, Identity of names raises a rebuttable pre¬ 
sumption or Inference of identity of person, or is pre¬ 
sumptive or prima facie evidence thereof. 

Til general, identity of names raises a presump¬ 
tion,'^^ or an inference of fact/*- of idcut'.ty of per¬ 
son, or it is prima facie evidence*" or it is, ac- 


40. Idaho.—^Callnfi'nt v. Tiiekor, 281 
P. 3 7r», 4<S Id.aho 240. 

41. IPS.—Pan.sii'k Ml'm Co. v. Urndy 
Auto Supply Co., D.C’.N.Y., 22 F.2dl 
:t:; i. 

Ala.-»SwlndaU v. Ford, 63 So. GHl, 
JS4 Ala. 137. 

Ari'/..“-”-FlrHt Nat. Soc. v. FIsko., 
101 P.2d 205, 55 Arl/.. 200. 

t’al. —M<d\iulry Ilri'W. v. McCauley, 0 
J\2tl 21)K, 215 220—Kniirht v. 

iO‘Wr, 135 I’,2(1 380, 57 Cnl.App.2d 

7(J3.1’i'ople V. Sherno, 71 I’.2tl 274, 

2 2 CnI.App.2d 3 02 In rt* Woid.scy'n 
17 P.2d 757, 128 ("nl.App. 
301-' I a r(‘ Hot'K.'in’.s K.stat(‘, 258 
V. lUOU, 03 t'at.App. 36. 

<»a. -MuMpachu.stdt.M Iloudln^r fir. In- 
nurnned’ <N>, v. U. S. <'ittuumwitiiin 
Co., 114 .S.I6. 62, 20 Ca.App. 80— 
H. C. I’optdnnd iK: v. .Mounn*, 85 

S.R 780. 16 tla.App. 586. 

in.^-Shurp V. Sharp. 161 N.K 6S5. 
333 111, 267 ■ Propli* v. I.nwiuni, 163 
X.R 140. :u;i ni. lOSO, <*(<r{l«.rnrl d«*> 
nifd I'Vitr.truPT v. Pettph* ol’ Strife 
of nUanio. .M S.i’t. 332. 282 IM*'. 
815. 75 L Md. 720 and .51 S,(U. 33:'. 
2S2 r,S. 816. 75 k.lOd. 730 Urll V. 
It’iaUiT!! Idle iK' <’00. <0>., 61 .\M'J.2d 
20 }, ::2< Ill. A Pin 32I-• .VtuOTson v. 
Aadrrnon, 11 NJ'1.2<I 216, 202 III. 
App. -i.n. 

Iiava. Ullry v, IdtrhlleUl 150 NAV. 
81. 168 Iowa 187, Ann.Cnn.lOlVli 

172. 

Ky. dnek.non v. Schiru* Lexinatoa 

(3rrp.. 2 m 5 S,\V.2d 1013, .305 Ky. 823 

Mu.’ Wiodtodao V. La (’ro.e.'sr LurtdH*r 
(’m.. 236 H W. 204, 20 1 ,Mo, 230. F* 
A.L.U, liHU'. nr<ndiji v. Uoherta, 
220 SAV. U, 2-Ht Mo. 55L Uuuton 
V, <frnv I'll. 213 S.\V‘. 77 K«'yrM v. 
Muanic, 180 SAV". 863, 36fi M(». 11) 

• tndfry v. Amerlrau 14L* iVr A-'c. 

Inn. App„ 103 SAV.2d IdUi 

3,titen V. l‘hdUpa Cidndrum Co., 
186 S.W2d 808. 230 Mc.App. 331 
" 'l'r»id»ao* Mxeh. Iiaidc v. Xurfh' 
Kail an (’Uy Developnuoit App.. 
212 S VV'. h08. 

1*2 *r. luindeir A* Co. v. i;tn»wa. 
00 c.:M 216, no Moat. 12S. 

X»*h. - dlrrai'o V, I'amou.H, 127 NAV7 

123, 87 Svh, 327. 

Niijtiott V. Llmlrdcy, 116 A. 700, 
07 X.J.Lhw 268. 

K.V MeC}ih*' V. Ciuon laao* Save. 

26H N.V.S. UO. Ifot Mi.'j.*, i:.. | 
«-da r** MarfU/u 157 .N.V.S 

4V4, 01 Mlie-, .Si, 16 MsCn 2'«/ rr 
ti’ritrd on ofht r yrmitnlr 15^ X.V S 
173 App.luv. 1, diTimJ.'.Mrd U4 
N R loVI, 210 N.V. 557. 


N.n.—-State V. KilnuT, 153 N.W. 1080, 
,31 N.T). 412. Aiin.(’a.s.I017M 116. 
On.—Slate V. r.laek. 42 l‘.2il 171, 1,70 
Or. 260. ridieariii}!: diuiied 44 l\2<i 
162. 150 Or. 260—Thnin v. Felton. 
266 P. 236, 12.5 Or. 122. 

Pa.—Himhert v. Norllua-n Trust Co., 
112 A. 4 71, 260 Pa. 306. 

Tex.—Uyan v. <’ity Kat. Bank A- 
Tru.Ht <?o. of Okl.ahinua City, Okl.. 
Clv.App., 1.86 SAV.2d 717—Adainn 
V. (IroKan-Coehran LuniU(‘r Co., 
(Uv.App., 181 vS.\V.2d 582. alUnneii 
IMeC'aU v, OroKan-Coehran Lunilfr 
Cn„ 186 R\V.2d 677, M3 Tex. 40)0 
tltah.—Slat(‘ V. (lorhain, 72 P.2d 656. 

03 TUnh 271. 

Id<‘ntity of nameu: 

In nojnlnatluK inditioim an raising 
presumption of identity of per- 
aon f'.i'o Fleetionw § pI.H e. | 

Of oldijcor and (ddipet* of bond an i 
nid ahowiiur i»lentlty of peiauaJ 
ae(‘ Kond.u § 0 a. i 

Pre.Murnption tlmt name of pay**.' tm j 
bai'k of bill or uot<v lo indMie^e- 
ment of payee aio* IUIIh and Note.^ 

§ 661 a. 

Not properly prima facie evidwace 
.Mthon/Mi Identity of nano* Is 
f»om»'thm*n defd>;nated aa primn faeO’ 
<*videnee of Identity of pertsnn,’!. it m 
nmro pr-iperly dominated a pur** prr- 
.sumption, and in nubjeof to tb*- lano* 
treatnumt and rnleii in Itn appAen- 
tion to a fAvon eao'*. Stn«K v •bn-* 
(*rnl Pmkimr Co., 223 H.VV. 80, 283 Mo. 
3116. 

3?i'o:jumi>tioa apidiod 

(1) 'Co name,*! .'lium d fo a deed and 
m«*ntioned in tin* HeUnowTedKOnitf 
thereof.' iilair v. UoreCn Adm’r, 116 
HR 767, 135 Va. I, motion dMUed 

13 S.fh. 7uk 262 n.H. 734, 67 L.Pd. 
1266. 

(21 To ahow IdentJt.v pertion re¬ 
ferred to In death eertifleate with 
p'*r;u»n whom* lit'** wan Innutn'd under 
Ufe jioHey. Hottman v, Metrop»tlj- 
t.’in Lif»* Inn, Co„ 1P3 N.Y>*S, IIVs, 135 
App.Idv, 7,39, 

(3) To show Identity of pJifienf at 
nndieal <ditde with per:.t,tt ueaired 
under life poU*'y.- lh*uler v, Pru- 
d‘*ntlal In.^. Co. of Amenea, I2K K. 
V..S. 336, 143 AppAhv. 537. 

42, Idaho. .Hfute v. AbCIurm 306 
P, M'S, 5)> Idaho 762. 

22 i* Jr p 02 n«Ut* 52. 

FrusumidiOtt is ba«©d on nn Infer- 
ein’*' of ijod. 'tbaiea v. PhUbjei Pe- 
tii'b'Urn Co., Xil6 HAV*.2d 1 j 6N 239 Mo. 
App. 331 . 


[ Effect after rebuttal 
I The evidi-ne** ylviiifr rJae to tho 
presumption remauis in tlv- ra.-ie as 
,'in inferenee. evan after are 

diselosed by jearty haviiuT burd'-n of 
introdueiiuT evnlenee e^ntrary to 
pre.snmption,—J*'ne 3 v. Philhpu pe¬ 
troleum Co,, supra. 

43. Aha.--M*-Mmnn v. Atk*'n, Ho, 
135, 265 Ala. 35—Px parte I eivi.a, 
76 Ho. 53,5, 266 Ala, 577. 

<»a.‘- 'l*'o.«ter V, Stat*'. 28 H K 2 d 81, 
7" (In,Apt'. 3"'. He.n v. Hfale, 13 
H F 2d 86 S. 64 ibiApp, 611. eer- 
ti“r,)rl d*'nied Had v. H?afe of 
tleoryia. 6 i; H.Ct, 133. 31} P .S. 652. 
86 LKI. 52^ Kmow v. Htate. 10 
H.K2d 213. 63 Ca Vpp 72' AVtP 

Irim.''? V. Htate, 2 HA-R-l 6 j 7, 62 t.Pi- 
App. 672. 

Hawaii. Arnold v. Rdl, 27 Hawaii 
612, 

in. i-’b-irp Hh.arp, 16i X,f:, 685, 

322. in 267, 

Iowa. Moines Hailtma Bank v. 

K* nneily, Bat N U’. 7 5 2. 142 low a 

K>'. Jfudt'ion V. H*'b.a:e le'xauCon 
Corp,. 2 e.;, H U* 2d PC3. 2 a* Ky. 
>23 leivi-<, V. LW'eaPh, 20 

S \V,2d 731, 226 Ky, 72 . ''.HalUvan 
V, ('onaip nw'* iCtli. 2 H VV" 'M 626, 
2'’2 lA, 771 Ma> v ch- ;*p .dP* A* 
(6 By. Cii,. 212 H,\V. b; 1. Isi Ky. 
133. 

Md, Bowman v. Bicba 61 A. 223. 

657, lovl. ltd Md. 2V3. 

Mime Ht.ate v, We,".?, 22| XAC. 553, 
175 Minn, 516. 

Mtrifj Melhiwan V. Htfate. 25 Ko,2d 
70. 200 Mr...I, 270 MeB.-Hi v. 

Brid^p'.'i, 17S Hm 2 2?, Mei i. 2^5 
Mo," An re HninmUra B-dae**, ,'*'7 H. 
\V2 •}>5. 3B3 M** 37.' ..Bap'* v Hun* 
nielberiref Ahirrp'on Buo'd-.f Cn, 

223 H.VV. 63 ...Htate v. VV-dCH 
H.VV, 21, 271 Mo, 610 HPiP v. 

Court, 12.5 H VV, 451. 225 Mo 
Baker V, llarvi'j’, 179 H.W, i»>5, B22 
MteApp. 607. 

N.d.‘-'Barlow v. Marrone, 95 A, I?*****, 
sH X d.Baw IS*. 

N/V." tn re (‘ransre. 4 X I’Mhl s;7. 
272 >i.Y, 61. adirtfunir 22o X,V.H. 
7 o 3 . 21S Applhv, 226 •' tn re Kep. 
nedy. 153 XVH 40 J. .3 5B:<e 2U. 
n Mtlbs 53"I»oheriy v, Mu ad 
BilV hea Co. of Xew* V*‘rk, 124 X, 
Y,.H. B'A, 

X,C. V, Herrern 52 HR. 574, 

173 Xa" SOI, 

Bvi, c**mmonweaUh v. C tv» r. B4 A, 
7S6. 2>1 Bh, 472 (S Pipe'jAV* jUCi 
V, Burton, 63 A.2d 50&, 161 l5a.Hu- 
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cording to the decisions, presumptive evidence, 
or some proof or evidence,of identity of person. 
The presumption or inference has been held ap¬ 
plicable in civil^G and in criminal^^ cases. Fre¬ 
quently it has been applied in cases where, in de- 
raigning title, identity of name in a chain of title is 
held to create a prima facie presumption of identity 
of person. it has been held, however, that it will 
not be indulged in when its effect would be to nega¬ 


tive the regularity and soundness of land titles, 
although there is also authority holding acknowledg¬ 
ments to particular deeds defective on the ground 
of identity of persons acknowledging and signing 
the deeds, which identity was presumed from the 
identity of their names.^<^ 

The presumption or inference of identity of per¬ 
son from identity of names is not conclusive it 
is prima facie only^^ and may be disputed or re- 


por. 158—Commonwealth v. Kaz- 
man, 02 Pa.Super. 175. 

Tex.—Eiler v. Theobold, Civ.App., 

201 S.lV.2d 237—Ryle v. Davidson, 
Civ.App., 116 S.W. 823, cerlifiod 

questions answered 115 S.W. 28, 

102 Tex. 227, and reversed on oth¬ 
er prrounds Davidson v. Ryle, 124 
S.W. 616, 103 Tex. 209, rehearinff 

di'nU'd 125 S.W. 881, 103 Tex. 209. 
Utah.—State v, Aime. 220 P. 704, 62 
Utah 476. 32 A.L.R. 375. 

Circumstaaces of a particular case 
may he such that identity of name 
is prinui facie evidence of identity of 
pers(>nM.—Ciutinionwealth v. Middle- 
ton, 4 A,2d 533, 134 Pa.Super. 673. 

Variance in names not shown 

There was no varianc<> l)otvveon af- 
her 

fldavit signed “ALSEa X Gilmore,” 
mark 

and proof that nnme of prosecutrix 
was *'AlMha Oilmore.”—Hemho v. 
State, 102 So. 7H6, 20 Ala.App. 406, 
certiorari <lenied Ex parto liembo, 
102 So, 787, 212 Ala. 406, 

44. Ala,—“NeLson v. State, 43 So. 
966. i:«l Ala. 2. 

Cal.—Pe(H‘le V. Mullen, 94 P. 867, 
7 Cal.App, 617. 

45b U.S.—Strickland v. Humble Oil 

^ U* lining t.'o,. C.C.A.Tt;x,, 140 E. 
2tl H3. certiorari denied 6,6 S.(3t. 37, 
32.3 n.S, 712. 89 L.Ed. 573, re- 

h«*arln»T denied 66 S.Ct. Ill, 323 IJ. 
S, 812. 89 E.Hd. 647. 

Tex. - Macfadtlt*rt*« PuhlUiatlons v. 
Turner. Civ.App., 9*6 S.W.2d 1027 
-»-Uoli/i.nd V, IJlanchard, (Tv.App., 
2*62 S.W'. 97, error diaini.s.sed. 

4e. m, -- People V. Casey, 77 N.E.2d 
812, 399 lU. 3?4. 

Rnva. State v. Franklin, 246 N.W. 
283, 215 rowa .384. 

Pa.-'(Ninuiumwealth v. Middleton, 4 
A.2d 633, 134 Pa. 673. 

Identity of names of: 

IVn en sued on forelg-n judi^ment 
ami one iiKalnat whvun judgment 
wa,4 rec<»vered a.s raining pre- 
numidlon ef Identity of peraun 
wee Judgments 5 884 a. 

Plaint lit in action for defamation 
and of person defamed a« not 
i^udU'ient to show Identity of 
pert!on tteo l*ibcl and Slander § 
209 <x 


Actions in which presumption ap¬ 
plied 

(1) Action on a fire policy.—Bos- 
kowitz V. Continental Ins. Co., 161 
X.T.S. 680, 175 App.Div. 18, appeal 
dismissed 115 N.E. 1034, 220 N.Y. 
648. 

(2) Actions on stock a.«5scssments. 
—Eley V. Gamble, C.C.A.Va., 76 F.2d 
171. 

47. Cal.—People v. Little, 107 P.2d 
G34, 41 Cal.App.2d 797, rehearing 
denied 108 P.2d 63, 41 Cal.App.2d 
797. 

Mich,—People v. Spears, 216 N.W. 
398, 241 Mich. 67. 

N.D.—State v. Kilmer, 153 N.W, 
1089, 31 N.D. 442, Ann.Cas.l917E 
116. 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 25—State v. Locke, 
151 P. 717, 77 Or. 492. 

Pa.—Commonwealth v. Middleton, 4 
A.2d 633, 134 Pa. 673. 

Identity of names: 

As con.stitilting suniciont evidence 
of identity of accu.scd as person 
formerly convicted in order to 
bring case within statute au¬ 
thorizing incrcjused puni.shment 
see Criminal Law § 1968. 

Of witness and of person in rec¬ 
ord of criminal conviction, as 
sutllcient to establish identity of 
pi'r.son for xmrposes of irnpcfudi- 
ment s<'e the C.J.S. title Wit- 
m'.sses § 528, also 70 C.J. p 921 
notes 60-64. 

lu habeas coxtus proceeding 
U..S.--Smith V, IT. S., C.C.A.Hawaii, 
92 E.2d 460—Charllt' Wong v. lOso- 
la, C.C.A.CaL, 6 E.2d 82K. 

K. y.—People t‘x rid. VVhlttlidd v. En¬ 
right, 191 N.Y.S. 491, 117 MI.mc. 
44 8. 39 N.Y.Cr. 377. 

Situations whore presumption not 
applicable 

In prosiumtion for murder, where 
an autopsy wa.s performed on a body 
reported hy an undertaker’s at.ttuid- 
ant to the physUdan to be that of de¬ 
ceased, the rule that from idtextity 
of names the Identity of person may 
he pnssumed is not applicable so as 
to identify the stomach of the body 
on which the autopsy was perfornu'd 
as that of deceased.—P(K)plo v. 
Smith, 203 P. SX6, 55 Cal.App. 324. 

48. U.S.—Richmond Cedar Works v. 
Stringfollow, D.C.N.C., 236 P. 264. 
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Ala.—McMillan v. Aiken, 88 So. 135, 
205 Ala. 35. 

Cal.—Knight v. Berger, 135 P.2d 389, 
57 Cal.App.2d 763. 

Kan.—Scott v. Kirkham, 193 P.2d 
185, r65 Kan. 140. 

Mo.—Jones v. Himmelberger-Harri- 
son Lumber Co., 223 S.W. 63— 
Brooks V. Roberts. 220 S.W. 11. 
281 Mo. 651—Huston v. Graves, 
213 S.W. 77—Baker v. Harvey, 179 
S.W. 985, 192 Mo.App. 607—Ein¬ 
stein V. Holladay-Klotz Land & 
Lumber Co., Ill S.W. 859, 132 Mo. 
App. 82. 

Nob.—Briisee v. Parsons, 127 N.W. 
123, 87 Neb. 327. 

N.J.—Nugent v. liindsley, 116 A. 

790, 97 N.J.Law 268. 

Tex.—Dittman v. Cornelius, Com. 
App., 234 S.W. S80—Humble Oil & 
R(dlning Co. v. ‘Wrather, Giv.Ai>p.» 
205 S.W.2d 86, afllrmcd 214 S.W.2d 
112—Jobe V. O.shorne, Civ.App., $8 
S.W.2d 375, rovers(‘d on other 
grounds, 97 S.W.2d 930, 128 Tex. 
509—Southw((st<‘rn Setthmumt 
l>eveh)i)m(‘nt C<‘. v. Villagfi I^Iillw 
Oo„ Civ.App., 230 S.W, 869—Hill 
& Jahns V. Lofton, Civ.App., 165 S. 
W. 67, error refused—M(‘I)otd v. 
Jordan, Civ.App., 151 S.W. 117S. 
Va.—Blair v. Rorcr’s Adm'r, 116 S. 
E. 767, 135 Va. 1, motion dtmied 
43 S.Ct. 704, 262 U.S. 734, 67 L.Ed. 
1200. 

22 C.J. P 03 note 54. 

Identity of name.s a.s: 

Constiluting’ suflleient proof of 
identity of per.son.s in chain of 
titit^ in Ejiadmrnt i)rot!eeding 
s<>e EJ(*ctmi‘nt {5 97 h. 

Rai.Ming pre.Mumption of Identity of 
p(‘r.son in ejectment «eo Eject- 
nu*nt g 84. 

49. T(?x.—^Oulf Production Co. v. 

Continental Oil Co., 164 S.W.2d 488, 
139 Tex. 183. 

5a Ala.—-Swindall v. Ford, 63 So. 
651, 184 Ala, 137, 

51. 111.^—Fttrguson v. Trustees of 
Schotds, 168 in. App. 225. 

M(i,—Jones V. Phlllip.^i Petroleum 
Co., 186 S.W.2d 868. 230 Mo. 331. 
Tex.—Macfaddtui'a PuhUcations v. 
Tunu‘r, Civ.App*, 95 S.W. 2 d 1027. 

52. Mo.—Jones v. Phillips Petrole¬ 
um Co., 1S6 S.W.2d 868. 239 Mo. 
331. 

T<*x.—Holland v* Blanchard, Civ. 
App., 262 S.W. 97, error dismis.sed. 
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buttecl.®3 It has been held to be rather a rule of 
thumb than a precise statement of a general prin¬ 
ciple.^*^ Also, it has been held that at best the pre¬ 
sumption is a weak one,''»‘^ and that it is liable to be 
shaken by the slightest proof of facts or showing of 
circumstances which produce a doubt of identity.^'® 
In any event, the strength of the presumption or 
inferenC(% or the weight to be given to identity of 
name, is dependent on, and 'vaaries with, the cir¬ 
cumstances of the particular casc,^'^ and in some 
jurisdictions the nature of the proceeding in which 
the question is invoivcrl must also be taken into con¬ 
sideration.In some jurisdictions it is applied with 
greater strictnes.s, and stronger proof is required, in 
a criminal prosecution than in a civil case,^»^^ and 


it has also been held that the evidentiary value of 
identity of name depends on whether the question of 
identity is seriously controverted.®^ The circum¬ 
stances of the case may be such as to defeat entire¬ 
ly the presumption which would otherwise arise 
from mere identity of narne;®^ and on the other 
hand, identity of name tngtuher with confirmatory 
facts or circumstances may be sulucient to warrant 
an inference of iilentity of persons.®* 

Although in some jurisdiction.s luld identity of 
name without c«)nfirmatory facts or circumstances 
is not sufficient to prove identity of person, at 
least wliere it is contrnverteri and put in issiie.®^ 
generally it is sufficient in the first insumcc as pre¬ 
sumptive evidence of identity of and h:i> 


sa Co. V. Rc‘ndy 

AtUo Supuly Co., 22 R2d 

221, 

• i Vtiplo V. Mullen, 9^ P. 897, 7 
Cal.App. 547, 

I(Hva, Uiley v. lAtchnt'ld, 150 N'.W. 
81, 188 Iowa 187, Ann,Caal9I7B 
172, 

Mo,-MOielc V. General n.nkinK tto., 
222 H.W. 89, 282 Mo. 2i»« * UrooUji 
V. 220 S.W. 11, 281 Mo. 

551, 

Or.- Hliita V. Tllriek, 42 l\2<l 171, 150 
Or. 259, rehearin/f denied 4 1 l‘.2<i 
UJ2, 150 <»r. 2U9. 

JSMfc. l*n. <’(ttunui«wealth v. Middle- 
ton, 4 A.2d 522, 1 : 1*4 Ca.Super. 572, 

of conv 0 al«iaoe 

The preeuinpllon t,'i a rule of eon- 
vetileiie#* and tf^ UrnU»rl holh in lie 
fipldtffithui 4ind Ifn fdfeet hy the pur- 
pofo*r( find nltendtiiK fnetn of the ju- 
liiepu heJiliUji in whleh the li^ruie In 
invoHeil Kelly v. (’on-iolhlated t?n- 
tlrfvvritepo, d’eN‘ (’iv. App,. 20if 14.W. 
list, athrno d < Siufiondfiteii Cnder- 
wrltorn v. Kelly, Coin.App., tfi H.W. 
2d 22!‘. 

Mo.'-dotte.M V. philUpM Petnde- 
tirn ito., IStJ H.VV,2ti Stis, 220 Mo. 

:un. 

Mo. WiMdrhlK*' V. Ka t'ro.nne 
loiinhot* (5),, 225 .U,\V2 204, 291 Mo. 
222. It* A K U. 1588 JiUiep v, lUrn- 
toeU'UUer Ihirrisoui hundo-r Co., 
222 C.W. 82 dCeyeM V. Miinroe, IHn 
M W. 882, 288 Mo. 114 dtdtea v. 
idnUueii C#drethonn lvV8 JSl,W,2d 

229 Mo.App. 221. 

22 p 91 lode dll ta|, 

tl7. leH. KtrieUhiful v. Uunddo Oil 
St u* (inluK Co., i 2 C.A,'re-\,, Ho K 
2 d 82, eeftiomrt dtoded 8.i iS.tU, 
37, 225 V,:l 712, Ml K Kd 5‘:2, re^ 
h* nnnif denied 85 .S.Ct, Uh 222 C, 
H. Hi2, 89 K.ifkh 547, 

Ph t2oniutdnve«lth v. .Middleton. 4 
A,2d 522. 124 Pa.Super, 572, 

Tex ihtddln v. Junker, thv.Apie, 29 
B W'.kl cerUomrl dented 51 H, 

Ct, 492. 2H3 tJ.a 818. 75 UVUl H55 
•«d3outhweis#t«ir» fcJistlkdnent ^ IK- 


vrdopment, Co. v. VlllaKO Millo Co,. 
CUv.APPm 215 S.W*. 975. 

Va.—Idair v. lUu-er'a AdiuV, 118 
787, 128 Va. I, intdi<uj denird t’! 
S.Cft. 704, 262 n.H. 734* 87 KIM 
1288. 

22 C.J. p D3 noto GO. 

53. Pa.—^(^>mm(nt\vealth v, Middh - 
ton, 4 A.2d r>22, 124 Pa.Kup, r. 5/2. 

BO. Pa.- 'Comnionwealth v. ,M»ddh- 
ton, nupra,. 

GO. Tex.'.-Kelly v. CfunudidfdMl Pn- 
dervM’tteru, ('iv.,\pp,. .'ine s.\t. I**-!, 
altlriued Cntuedi.fated Piitierv. rd- 
er.M V. K«dly, Ceiu.App., 15 ir U ..*1 
229. 

Gl. Pa.»'Gehr v. Klnher, 22 A. H5‘e. 
142 Pa. nil. 

TeV. Southwetdern Settleiueid A 
1 a*veh*pnient Co. V. ViU.’iee Mill 
(Nh. Pdv.App.. 215 H.W. 9V5, 

22 C.J. p 92 lode (p*. 

To la validate snurrinire 

In pn‘e»M*d{njr en.-diud J. 

Uei'Vf'fC* for nuppfOd wife and 
rhdd, eourt refuM-d. In nh.e nee of 
any ti*nUinony nhtdlfjltid ih p< 1 ■ 
flonu, to KlVe rredenre to eerldie de 
of neirriaut* hetwern '*MiIt»*n Je* 1*. 
U^teve i" and "5dtry .Mlidri d I lender- 
unit*** Hjul interhe'utnry divorre de- 
eree hriv. e».u "Mary H. UeeVetC and 
"MUtnn J. Ueeven.** relied on hy de* 
fendunf to fihoU' piif«r auh.4fdinK 
niarnune to mnuher, invaSidatinn 
«•, reineidal nuirrlinte tf* jdainiUf * 
U^-evea V, lleitven, 89 N.'V,H,2tl 212. 

GX Mnaa,' "iUnd^i v, Shnven, 187 N. 
H. :i;{2, 28H MauA 55 -Ayera v, i: u- 
rdieuKy. 181 N.K. 7^* 213 Muau. 559. 
Xeh. -■ Hrenei'* v. Pamoiiii, 127 *N*.W. 
123, S7 Nrh, 227. 

X, V.-* llhiomifiKdale V. Koller, 123 K. 

V.a 94H* Mine. 337. 

Bvldi»»o» awMctnat 

il) To yatiihlifih identity of p^r- 
:ion, 

t H. Hmlth V. U. a* C.aA.IIawiiii, 
92 P.2d 488. 

llh Hell V. Itfl.nker.^ Life Can. Co.* 
84 K.R2a 204. 327 IllApp. 321. 


Mo.* Jonea V. Himm-dhenrer-ilarH- 
ueii Luijiher Co.» 225 H.W. 83. 

(21 3'o ah<»w identity of pt^Tmn 

:iH H r of PiW',~“Kelly v. ('ojuad- 

idated Pnderwntera, (^iv.App., ::89 K. 
W. 9M, aJhrne'd Cens*»p*hited t*nd»'r- 
vwMeii^ V. K’dly. Coin App'. 15 H.W 
2d 2 29. 

(3i To ;ou hohiinjr of identity 

*f je ruen "‘Htou’ei v. M*’'r**poJiJnn 
lAfe Insi. Co.* 178 K.K. 82, 270 
PS 9. 

GCk Maaa..Herman v. Pine. 49 N.E. 

2d 597. 314 Mum'. 87 v. 

MeiropollMn 1* f'’ P. r., I7e X. 

1 ; 82, 2 70 HUrP* v. 

powen, 187 X,K. 2.52, ;;8‘» 5ta-u 5.5 

Svyvr. V. IV’Cde, PM XJ7 

7-1, 215 .Marsa. 5-''9, 

B4. S.U "AhooTa V. Butdo-r. 39 X 
H. 428. 

05. 1 * 0 . MareUo'e^ V. .Sheei.Kn, C.C 

A X. V., :;l P..al 9/8. 
t^iP''"PeMjde V, Kittle. PM P 2d 634. 
41 (MKVpp.’d T.'i, rCpede- 
liPd 10.H P,2a 83, II CaPAi'p 24 
797. 

(Pi 'Ht»n;i>ni V. 18 H P.2d IIP 

85 Ca.App 5*92. 

.MP,fS.' MeK-od V. 1#| S(» 

:J2P 1M» APau. :c5. 

Mo.-dJrooka V. lioheri*n H W. IP 

2M Mo. 55K‘''Hindoii v, 

213 H,W. 77' Huilo v. Prinkley. 1^9 
KW,2d 314, 354 Mo. 33 :-l*eirry v 
Anieriran Life ^ Aew* Inn. Co 

App., 193 aw, 2 d hm. 

(}t\ Cktrptti Jtirti ta H?tHe v 

CunniiifThnnn 14| iPwd 3h:i. 3H 
173 C,#f. 25 Htate v, BlA'-k, 42 PAM 
I7P 158 Or, 2*89, peJoatrlnK tleineJ 
44 P.3d 182. UO Or. 289, 

Pa'"-^dkdiintonweaUh v* liwrpup $$ A 

2d 5PH, H4 pa Hijper Ifo. 

Trx ««Kyan v. fhiy Xat, Hank A 
Tryat Co, of OkJahoiiut <*Uy, OkP, 
Civ.App.* l%& aw 2d 747-“-Houth- 
western aeltleruent ^ |lev«*Joi»- 
meat Co, V, ViJIau** Mids Cw* Civ. 
App.* 245 aw. 975. 

23 CM. p 3i iwlit 58* 
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been held sufficient to establish the identity of the 
person in the absence of any denial or proof to the 
contrary,and where no suspicion is cast on the 
transaction,67 or at least greater weight has been 
held required to be given to identity of name where 
no contrary proof has been offered by the person 
concerned.®8 In such case, it has been held that, in 
the absence of evidence to the contrary, the court 
itself will assume the inference to be correct.®^ 

The presumption or inference is strengthened or 
augmented where the name is unusual or uncom¬ 
mon,70 where both the surnames and the given 
names are idcntical,7l where there is similarity of 
residence72 or of trade or other circumstances,73 


where there is similarity in handwriting,74 or where 
there is other identification's and, in some juris¬ 
dictions, by the weakness of evidence in disproof of 
identity.7® On the other hand, it has been held that 
the presumption or inference is greatly lessened, or 
is inapplicable, where the name is a common one or 
one of common occurrence,77 or is a common one 
in the vicinity,7® where it is shown that at the time 
involved another person or persons of the same 
name resided in the vicinity,79 or that there is more 
than one person to whom the name may be ap¬ 
plied,3® where recitals of diverse residences are add¬ 
ed to the names,31 or where there are other special 
circumstances creating confusion in the identity.^^ 


©■fetains tmtil repudiated 

The presumption obtains until it is 
repudiated by some evidence.—First 
Nat. Ben. Soc. v. Fiske, lOl P.2d 205, 
66 Arlz. 290. 

Similarity of names is sufRcient. 
Kan,—Scott v. Kirkham, 193 P.2d 
lSr», 106 Kan. 140, 

Tax.—Dittman v. Cornellua, Com. 
APP., 234 S.W. 880—Howell v. 
Knox, Civ.App., 211 S.W.2d 324, 
refiused no revensihlo error—Filar 
V. Thoobold, Civ.App., 201 S.W.2d 
237, 

66 . Cal.—In re WooLscy'a Estate, 17 
r.2d 7n7, 128 Cal.Aiip. 391—Sutton 
V. TanK^‘r, 1 I»,2d 621, 115 Cal.App. 
267. 

--Stinson v. State, IG S.E.2d 111, 
63 (la.App. 692. 

in. -Itrll V. Banker.M TAfo Sc Can. Co., 
fM N.E.2d 204, 327 Ill.App. 321. 
Kan.^—Si'ott v. Kirkham, 193 I*.2d 

IS5, r66 Knn. HfT. 

Ky.“ 'Sullivan v. Commonwealth, 2 
S.W.l'd 600. 222 Ky. 771. 

—Methnvan v. State, 26 So.2d 
70 . 200 270. 

Mo. HaUer v. Harvey, 179 S.W. 985, 
192 Mn.App. 697. 

Xidi. BroHOd V. I'arHons, 127 N.W. 
123. 87 Keh. 327. 

K.V, “In re Amethyat St, tlnlonport 
Uoad and Uhiiudauder Avo. In City 
of New York. 178 X.Y.S, 226, 3 89 
App.Dlv* 181—McCalip v. Union 
lUme Sav. Bank. 268 N.Y.S. 449, 
160 Ml«c. 167. 

Tex.—Dittrnan v. Corneliu.s, Coin. 
App.p 234 S.W. 880—HoweU v. 
Knox. Civ.App., 211 S.W.2d 324, re- 
fUHod no r<wer«lhle error—(laddie 

V. Junker. Civ.App., 29 B.VV.2d 911, 

certiorari denied 61 S.Ct 493, 283 
ir.S. sin, 76 1466—Kelly v. 

OonmvHdated OnderwrIt(m Civ. 
App.. 300 S.W. 981, afhrmed Con- 
aolldaU^ Underwriters v. Kell 3 % 
Com.App., 3 6 S.VV.2d 229—Blunt v. 
iXminton Oil Co.. Civ.App., 146 S. 

W, 248. error refuaed. 
introductiott by nmme 

Whore speaker introduced himaolf 
mad wa# Introduced by name which 

C.XS.—3 


was same as that of defendant, pre¬ 
sumption, in absence of proof of con¬ 
trary, was that speaker was defend¬ 
ant.—Eilar V. Theobold, Tex.Civ. 
App., 201 S.W.2d 237. 

67. Kan.—Scott v. Kirkham, 193 P. 
2d 185, 165 Kan. 140. 

Tex.—Dittrnan v. Cornelius, Com. 
App., 234 S.W. 880—Howell v. 
Knox, Civ.App., 211 S.W.2d 324, 
refused no reversible error—Eilar 
V. Theobold, Civ.App., 201 S.W.2d 
237 —Kelly v. Consolidated Under¬ 
writers, Civ.App., 300 S.W. 981. af¬ 
firmed Consolidated UnclerwriLer.s 

V. Kelly, Com.App., 15 S.W.2d 229 
—Southwo.stcrn Settlement & De- 
v(dopmi‘nt C<>. v. ViUaKC Mills Co., 
Civ.App., 245 S.W. 976—Blunt v. 
Houston Oil Co., Civ.App., 146 S. 

W. 248. error refu.sod. 

68. Pa.—Commonwealth v. Middle- 
ton, 4 A.2d 533, 134 Pa.Supcr. 573. 

69. Cab—P<‘Oplo V. Little, 107 P.2d 
034, 41 CabApp.2d 797. rehoarlnff 
denied 108 P.2d 63. 41 Cal.App.2d 
797. 

Tex.—Eilar v. Theobold, Civ.App., 
201 S.W.2d 237. 

22 C.J. P 93 note 53. 

70. Cal.—People v. Sberno, 71 P.2d 
274, 22 Cal.App.2d 392. 

22 C.J. p 93 note 56. 

71. Mo.—Tjiica.s V. Current Blv(*r 
Land and Cattle, 86 S.W. 369, IvSO 
Mo. 448. 

N.Y.—In re Orunse, 4 N.E.2d 417, 
272 xNi.Y. 61. 

—State V, Kilmer, 163 N.W. 
1089, 31 N.D. 442, Ann.Cas.1917E 
116. 

73, III.—Sharp v. Sharp, 1'61 N.E. 
686, 333 III. 267. 

73. Ill.—Sharp v. Sharp, supra. 

74b. N.Y.—In re Orange, 4 N.E.2d 
417, 272 N.Y. 61. 

Pa,—Commonwealth v. Kazman. 92 
Pa.Supcr. 176. 

22 C.J. p 93 note 58. 

7S, N.Y.—^H:offman v. Metropolitan 
Life Ins, Co„ 119 N.Y.S. 978. 136 
App.Div, 789. 


N.D.—State v. Kilmer, 153 N.W. 
1089, 31 N.D. 442. Ann.Cas.l917E 
116. 

22 C.J. p 93 note 56. 

76. Or.—State v. Cunningham, 144 
P.2d 303, 173 Or. 25. 

Reason for rule 

Identity is more ea.sily disproved 
than established.—State v. Cunning¬ 
ham, supra, 

77. Mich.^—People v. Spears, 216 N. 
W. 398, 241 Mich. ’67. 

Mi.ss.—McLeod v. Bridges, 178 So. 
321, 180 Miss. 585. 

Mo.—Jones V. Phillips Petroleum 
Co., 18C S.W.2d 868, 239 Mo.App. 
331. 

Tox.—Kelly v. Consolidated Under¬ 
writer.*?, Civ.App., 300 S.W. 981, af¬ 
firmed Consolidated Underwriters 

V. Kelly, Com.App,, 16 S.W.2d 229. 

78. Ala.—Swindall v. Ford, 63 So. 
651, 184 Ala. 137. 

Cab—People v, Wong Sang Lung, 84 
P. 843. .3 Cal.App. 221. 

79. Presumption is weakened, but it 
iu not (it*.stroy(‘d.—Brooks v. Uoberta, 
220 S.W. 11, 281 Mo. 661. 

80. U.S.—Strickland v. Humble Oil 
& rieiining Co.. O.C.A.Tex., 140 F. 
2d 83, certiorari denied 66 S.Ct. 37, 
323 U.S. 712, 89 L.Kd. 673. ndiear- 
ing denied 66 S.Ct. Ill, 323 U.S. 
812. 89 X^.Ed. 64 7. 

Cab—P('oplo V. Wong Sang Lung, 84 
P. 843, 3 Cal.App. 221, 

81. Ala.—Ex parte X>avis, 76 So. 
936, 200 Ala. 677. 

Substantial evidence re<iuired 

In chain of title, where deed to 
frrantee gave his first name in full 
with hi.H Hpeciftc residencQ and con¬ 
veyance by such grnuttje was exe¬ 
cuted by using the Initials of his 
given names and stating his resi¬ 
dence to be at a place eUiTurent from 
that stated in the deed to him, sub¬ 
stantial evldcmco is required of the 
identity of such person where proof 
of title Is demanded.—I^acon v. Fei- 
gel, 86 So, 424, 80 Fla, 666. 
sa. Mich.—People v. Spears, 216 N. 

W. 398, 241 Mloh. 67. 
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Also identity cannot be inferred or presumed where 
evidence is introduced to contradict the inference, 
or where there is any evidence, circumstantial or 
otherwise, tending to cast suspicion on it,^‘^ or where 
there are circumstances inlierent in the evidence 
which would point to a dirferent person,where 
incongruity appears in diversity of functions,^® or 
where the transacti«)ns in ciuestion are too nnnote 
to he relevantd'^ Some courts have refused to as¬ 
sume that the crnph»yer of accused is identical with 
a person of the same name who has been convicted 
of crime.^^ 

A conflicting (^resumption of hno, such as the pre- 
sitmption of validity of a ct)ntract,^''^ or of regular- 
ity*^*’ or of the Ic\gality or regularity of jttdicial pro¬ 
ceedings,or of the validity of judgments/*^- has 
been behl to overcome or make inapplicable the fu'c- 
sumption or inference of identity of a juTSon arising 
from identity of names. In other cases, however, 
the preMiui[»tion has liecm indulged when it t)i»erat- 
eil to invalidate judgments'*^ or process.^"^ A pre¬ 
sumption in favor of a public official having iier- 
formed his oflicial tiuly in the service of pnaress, as 
consiib’ia'd in the (\J.S. title Process § dH, also 50 
C.}, p 571 fn»tes d7, 58, will not ovcu'come a presump¬ 
tion of identity of perstm arising frtnu identity of 


names, where the validity of the service of process 
depended on a determination of the rights and in¬ 
terests of the parties to the litigation. 

Presumption of innocence. In sonic juris,iictions 
a presumption of innocence may overcvune a pre¬ 
sumption of identity of person arising Ijaen idivutity 
of name,^*^ or a presumj>tion of identity of person 
from a mere identity of names is not safdcient, with¬ 
out evitlence alinnde tile mere ivlentity of m'imes, to 
overcome a presumption of innocence in a criminal 
prosecution and to establish guilt !H*y<nul a reas»>n- 
ahle doubt.In other jurisdictions, h-nvever, a 
conflicting pia'-uuapt:'e; of innocence iti a criminal 
prosecution wdll not overcome a yr : ’ *■ :: of 
identity of person arising fr(»m identity of name.^** 

Idem sonans. The presumption of identity of per- 
or (d places^ exists where tin* nanu s are 
idem stuians, and the more nrm''U:i] the name the 
more forceful is the presumption.^ 

Initials of giren names. Tlie v a of 
identity of p<‘rsou has been h<*K! to ari^e wliere the 
surnanu's are identical .';:id tme is prtcrdrd Isy an 
initial wliich is the first Irller of the giwn or Cdiris- 
tiaa name of the opr-r,'^ or v.la, re in *c*e of the 
name.s the iuhials of tlic ( aristsjn or giveti names 
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are transposed."^ In other instances, however, it has 
been held not to arise as between the Christian name 
of one and the initials of another, the surnames be¬ 
ing the same,5 or from identity of surnames and 
initials of the Christian or given names.® The ini¬ 
tial of a middle name inserted in one of the names 
does not destroy the inference of identity,'^ but it 
is otherwise where the middle initials of two names 
are dissimilar,® although it has been presumed in 
favor of the validity of particular transactions that 
two names, identical except for a variance in their 
middle initials, describe the same person.^ 

Part of name. A mere similarity of part of a 
name with another name will not establish a pre¬ 
sumption of identity of person.^® 

To Cs^tablish kinship. Similarity or identity of 
names has been In^ld insufficient to establish kin¬ 
ship for purposes of inheritance.^^ 

(3) Prcsumi)tions from Use or Nonuse of 
Suffixes 

Where two names are the same, the addition of the 
suffix to one of them and the suffix “Jr.'» to the 

other primn facie indicates that they are the names of 
different persons, but, where the only difference between 
the names is that such a suffix Is added to one of them, 
they are presumed to refer to the same per¬ 

son. Where father and son, or other persons, bear Iden¬ 
tical names, the use of the name without the addition of 
a suffix raises a rebuttable presumption that the father, 
or elder, Is Intended. 


§ 15 

Where two names are the same, but one has the 
suffix “Sr.’' and the other the suffix “Jr.” added 
thereto, prima facie they are the names of differ¬ 
ent persons. Qn the other hand, where the only 
difference between two names is the addition of a 
suffix such as “Sr.” or “Jr.” to one of them, they 
have been presumed to refer to the same person^® 
until the contrary is alleged and proved. How¬ 
ever, in a conveyance in which the grantee bears the 
same name as the grantor, with the addition of the 
designation “Jr.,” it has been held that it would be 
presumed that the conveyance was from father to 
son.i® The suffix “senior” or “junior” when added 
to a name need not be proved when proof of the 
name is necessary.^® 

When father and son bear the same name, by the 
use of the name without the addition of a suffix such 
as “Sr.” or “Jr.,” the general presumption is that 
the father is intended,and of two persons with 
identical names, not parent and child, the elder is 
presumed to be intended.^® Such a presumption, 
however, may be rebutted,and may be overcome 
by evidence identifying the younger as the one in¬ 
tended.-’® 

c. Admissibility 

The rules governing the admissibility of evidence 
generally apply in the determination cf tlie admissibility 
of evidence on issues relating to names. 


Kan.— V. Kirkham, 103 P,2d 
isr». I’lir* Kan. MO. 

22 C.J. P Oa noto n i rnh 
4« TfX,—-nitmunn v. Cornelius, Com, 
App., 231 B.W, SKO. 

5. '' AVonirldj^o v. T.a Cro.Msa 

raiinlMT On.. 2aG ??.W. 204, 291 Mo. 
2a*». Ill A.L.Il. 

Indorsement on back of Instm- 
ment of itiitiuKs <»f Chri.st,inn nanu* 
.'trul Murnaitu* of pt-nson who.se full 
C’hrlotian num»* and .s\jrnainc are 
written <m the tlv*rnc»f hnw been 

iU'UI rmt to rni-o* a pronvimpthm of 
idfutity of p«*r»’.nnw. .<'Vicknry v. IJur- 
tnii, ni» NAV. 193. G N.l). 24.3. 
e, Minh.—Itomwtt V. Lil)hart, 27 
4H9. 

K.I *'-Audr«*wa v. Wynn, 54 N.W. 
1047. 4 S.D. 40. 

Ck>orfr» W* Bowman and O-. Walter 
Bowman 

Md.-AIowman v. Little, 61 A. 223, 
637. lOHt, lOl Md. 273. 

7. tkt4.-»Ui<‘hninrul O-dnr Workp v. 

.StrInK'Ldluv;, L.O.N'.tt, 2.36 K. 264. 
IsW.—“Hoffrunn v. M^'trnixjUtati Idfc 
Inn, Cn., 126 N.Y.H. 436, ill App. 
Dtv. 71.1. 

Ilunitda Oil IPdlnin?;’ Co. v. 
Civ.App.. 205 i4.W.2d HU 
atltrmnd. Sup., 2X4 S.W.2d 112, 

22 C.J. p 91 noUi 6L 


[ 8. Colo.—Gibson v. Poster, 135 P, 
121. 24 Colo.App. 434. 

22 C.J. p 94 note 62. 

9. Ala.—Shf^pherd v. Sartaln, 64 So. 
57, 185 Ala. 439. 

la. favor of vote 

Ala.—fth(*pherd v. Sartain, supra. 

10. Ky.—Jackson v. Schino Loxing’- 
ton Corp., 205 S.W.2d 1013, 305 Ky. 
823. 

Identity of corporation 
Ky.—JatdcHon v. Schino IjCxinfirton 
Corp., supra. 

11. T(‘x.—SklniK^r v. Vaujtban, Civ. 
App., 103 S.W.2d 454. 

Identity of namen, relifrion, and 
nativity alone will not cMtaldiah kin- 
.shlp.—In ro Link'» Kstate, 180 A. 1, 
319 l^a. 513. 

12. Fla.—State ex rel. Nuceio v. 
Willlam.s, 120 So, 310, 97 Fla. 159. 

13. Pa.—^Corpus Juris citod in Vnl- 
volim* Oil Co, V. JPine.M, 41 i*a.J>iHt. 
& Co. 547. 548—Ibdchley v. Mcl- 
lott, 13 1‘a.Pl.st. Si Co. 164. 

45 C.J. p 371 note 74. 

14. l^a.—Corpus Jxtiis citod In Val- 
volino Cll Co. V. lbui«*u, 41 Fa.Pim. 
& Co. 647, 548—<U(‘i<*iiloy v. iMtd- 
lott. 33 Pa.PiMt. & Co. 164. 

45 C.J. p 373 note 75. 
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15. Vt.—-Cross V. Martin, 46 Vt. 14. 

le. Tnd.—Rt.'ife v. Fdinp.son, 76 N.lil. 
511, 100.7, IGG Tnd. 211, 216—Ger- 
afdUy, Jr. v. Wtate, 11 N.K. 1, llO 
Ind. 103. 

17, N.Y.—Curious Juris gitotod in In 

re Fo.Mler's I0;dat(‘, 19 N'.Y.S.2d 349, 
350, 173 IMi.sc. 1024. 

45 C.J. p 37 2 note* 70, 

la N.Y.—Corpus Juris guotod in In 
re Foster’s MUah*, 19 N.Y..S.2a 349, 
350, 173 Mi.se. lo2 l--Corpiis Jiuis 
cited in In re Carney's Will, 47 N. 
y.S.2d 399. 4(H). 

45 C.J. p 372 note 71. 

10, AlJL--Max\vtdl V. State. 65 So. 
732, 11 Ala.App. 5 3, 

Slipiit evidence will he nuflleient 
to relait the preinnnption and identi¬ 
fy the or the youn>;er peraon.— 
litd.ster v. LtmilHud, 135 P, 325, '67 
Or, 134^—15 C.J. i> 372 note 72. 

Presumption held rebutted where 
to the? ntime is ati<l<‘d the Im.sinf's.s in 
wddeh only tht* junior i.a eii*',a^*:*‘<l.— 
Maxwell V. State, 67 So. 732, 11 Ala. 
App. 63. 

20. Wyo.—Harris v. State, 153 P. 
881. 23 Wyo. 487, Ann.Caa.l917A 
1201. 
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The general niles governing the admissibility of » 
evidence apply in the determination of the admissi- 
bility of evidence on issues relating to iiatnos.^i 
Thus, in various instances evidence has been held 
admissible to identify a person described by dif- , 
ferent names, ^2 to show which of different per¬ 
sons bearing the same name was intended,or to 
establish the owner of a business conducted under 
an assumed or fictitious name.^^ Evidence has 
been held admissible of the real name of an ac¬ 
cused.It is proper to identify a person by evi¬ 
dence that he ha<l assumed and adopted the name 
in question.^® Where the question of idem so- 
nans arises on the evidence and there is doubt as to 
its determination, other evidence may be intro¬ 
duced to aid in deciding it^T It has been held not 


error to admit evidence showing a title, claim, or 
state of facts relative to a person in which, in des¬ 
ignating such person, the initials of his Christian 
or given names are transposed.^® 

d. Weight and SufBlciency 

The general rules governing the weight and suffi¬ 
ciency of evidence apply in the determination of the 
weight and sufficiency of evidence on Issues relating to 
names. 

In various instances the weight and suflicicncy 
of evidence relative to a particular name or names 
have been considered with respect to the identity of 
person, a cliange of name,^^ the owner of a busi¬ 
ness conducted under an assumed or fictitious 
uaino,^^ or has been held not conclusive as to a per- 


21. Tex.—Dean v, Hines, Civ.Api>., 
too S.W*2a 194. 

BTldenoo lield admisslhlo 

(1) To provo UUmtlty of parties to 

nonvoyaneoH,—•Kliintoin v, Hollndny- 
Kiot/. Sr Ltmilior Co., Ill S.W 

8S9, 192 Mo.App, S2. 

(2) ICvltUuu'o of naino hy whicli 

mothfr of known In 

Ofjmrnunity in whi<‘Ii nfa* Uvo<i prior 
to h<*r m.MrrlftKo, inrltKlinK <iifr«*rcnt 
nanioa hy whloh oho waa known, to 
estnlUirih trnr Idonfity of nuitloT.— 
laoin V, UinoK. Tox.Civ.Ann, lOO S. 
\V.2U 194, 

<S) Hvltlonco n.s to prtaao'dimra In 
the ndmiulutrntlon of an on 

tlio qno.'Ulon of ItU^ntity of tho jwr- 
«on wliontt oatfit(5 wn.a fuiinininton'd 
with tho jM-mnn undrr wianu tltlo 
ia olairnod, althmntyh tho allfKationa 
in tho pi'tltion for luhnltiifitrufion d<» 
tnU ohovv atiy r4rlit <ir authority for 
adniini.Mtrat ion.--Ilaillo v. Woatoni 
Ltvo Stork Sf T.nnd Co., 119 aw. r/Jf., 
$lj ToK.tUv.App. 473. error rofu«»*d. 

(4) Ti'fUirnony that si^n near on- 
tranoo of theater and tiokft atnh 
horo pari of defendant cf^rporatlon'H 
nruno, on of the corporatitaPa 

ownorohip of the thontor.--Jarkaon 
V. Kohl no I.i'xlmtton Corp,, SOS aW, 
2d 10K1. SOS Ky, S23, 

hold not iulmi«slbX« 

In afdlon to uot aaido front dood 
given iiy lH»rm»n who aoqulrod deed 
to property undor aaonnird name. 
tofUltnopy that mortgaKor stated 
that property ntond in name of nn- 
ottoT, vvhono tinnio wan idmiflral 
with mim« aaountrd hy mortgagor, | 
wn-t hold Inadmiywlido,- Ovorton v. 
Harband, 44 l\2d 4S4. e Cat.App.2d 
UL 

2SL <ikl. Corpus Juris quoted la 
llmf V. Ktut*i Kd'O'tton iUiard. 32 l\ 
»ii 922. m Okh 277. 93 A.n.K, 
Star 

4S CJ. P not© 74, 


Fsxol evidouc© has hecu hold admls- 
sihlo 

(t) To identify olrction ron tost ant 
nanaod '‘PoWitta T." with poraoii 
llBtod in roKksfor of quaHti* d votor^^ 
as ‘‘Duotto T,*'—IVtvi.M v. Tfaguo, 13r> 
So, 51, SCO Ala. 309. appral di.nmi:^^';»*d 
.70 K.Ot. 248, 281 U.K. 695, 74 I-,Kd. 

1 123. 

(2> To show that, lairtirnlar namrs 
are but different nnnn-w homo hy 
one and tho sarm* por.son,—iPo’on v. 
l».tvv.Mou. 157 I*. Itt.’P!, 53 Okl. 6K9. 

f.'l) To show the idontity of a rnnr- 
rlod woman miing in hrr proper 
naino, a.s Ath’o M. A.," with 

fho name of tho owner of tin* proper¬ 
ty involved given in a memor;mdum 
uf sale an *‘Mr«. Frank .f. A./' if tin* 
latter name la that of her hnetiajid, 
-An.’dey V. Cireen, 7 S.R 921, K2 
<rn. 1st. 

ax Nr-if.—state V. Wears, 38 Nil. 
ni.i. . 

Other evideaos tliaa or I 

“second'" may la* admitt#'d to rlaav j 
who of two peranna of tho aamr 
namo w*an intended. *C(d»h v, Luena. 
Maaa.. 15 Piok. 7—18 C.X p 175 note 
22 {al. 

24. Ky.—CallahAn v. Diners Txirni- 
txtre nomi% U B.W.Sd 630, 250 Ky. 
631. 

Certlflcat# required to la* died 
whons himlneaa in not condiieted in 
real namn of part Urn in intererd i« 
competent eviU«'n«*e on uinodion <»f 
ownership of httfdne.aa.—t'allalmn v. 
Ditte'H Furnitttre Iloune, supra. 
a5* Fa,-—<hanmonwenlth v. f^leho- 

wlts5, 17 A.2d 719, 143 Fa,Kuper. 
75. 

20. Ala.- Ingram v, W'ataon, 160 So. 
557. 2il Ala. 410. 

27- Cal.—Itohhen v. Henson, 185 P. 

not), 4 3 t'al.App. 201, 

45 C.X p 390 noto 30, 

2a :a«fasm tp sxoiuds svidsuc© 
held aot trxor 

(1) Kvitienc© of assessment of, 

36 


IniidB of ’*R M. Hufler** in the n?inn' 

(tf "M. K. TPJtler/"--.T'!*'!; :on Lumber 
Co. V. Hutler. 13 So,2d 294, 214 Aln. 
318. 

(2> Kvidenee showing title, chain 
»»f iiih\ or idaim in piMintisf tn raime 
with Initials triuripof-d - Jaekaon 
Lumber Co. v, Lutif r, aupra. 

2D. By uam* 

In proeeeution for ronspJrary to 
mtitilatr a nnnvd p*rraui. proof of 
the natnr of the man antep. bd to pe 
In.htred wra nuUhu‘U?. un »hf* juT'’ 
rntiUi nMusme that pr*e f of the nnmo 
nlb'ged wna prtma pi-*,..f of the 

mnti intended State v. Vetnmo, 11T 
A. 469. 121 3ie, 36S. 

Bffect of dlacrepaacy 

In drternnnmg athn1‘ oddlity of 
ovidenre eMru-ermnn nameti penon. 
<li.*'U'rep;4nf*v in msno* i n.i,'.re 
uodght thnn ndm;-.:- f’)U,/ ew* 

tbajee,--Utirley v, ntr.’ieli. T^x (’i%" 
App., 66 S U‘:.‘d 387. errwr dPmr.'einl 
Bvddencft hold saiheisnt 
To tadubiodi idi’rj’.it.v. 

Cal." Ch ipm.Hn v. Title CU'mtntri* & 
Trurd Fee, 78 l\2d 26L 25 «3nt.App. 
2d 667. 

III.—People V. Lull, 216 I!l App. 52. 
Mo.*-KlrHti V. iVirroU. 3'L' k IV, 4. 
N.T.—fVmiMprmm v. Kr»d», 199 N.T- 
K. 859. J2»^ M«S4*. 837. 
Te*t.-«-Fiuthnndie Sr K. K Ly. Co, v, 
lIoiTman, Civ App. 250 BAV. 216, 
error dlsmla.'onl. 

20. Bvidsnos of ohaniro 

The faet that the nanso of a 

perrom who roubi mother read nor 
write, was given in rertain dired^, 
exe.'uted by her i»y tnahing hrr mark. 
fkH ‘'R/* la no evhien e nf an inten¬ 
tion to ehamcr her nntoe to 
V. Levesque, 105 A. it It.L 63. 

Bvidoaoo hold saffiolont to aatliorw 
iss a ehanKo of prtitieni r*» iiurname, 
•ivtjtirm of Luyarsky* 77 N.RSd 
7Jf». 322 Maws. 335. 

31* yalloro to roglsttr imd#» loti'- 
tioas suwa# statuts whi held not to 
shim that widow cwntsnuing busi- 
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§ 16 


son’s true name.32 Proper names are prima facie 
sufficient for the purpose of identifying persons, but 
the}’- are not conclusive.^^ 

§ 16. Questions of Law and Fact 

Generally questions as to the identity of a person, or 
as to the name of a person, or his adoption of a name, or 
whether particular names are idem sonans are questions 
of fact for the Jury, but, where the question Is free from 
doubt, it may be a matter of law for the court. 

As a general rule, where an issue is raised there¬ 
on, it is a question of fact for the jury whether a 
name is a sufficient identification of a person, 
whether there is identity of persons where there is 
identity of names,whether different names refer 
to the same person,whether a name is the real 
one of the individual using it or is a fictitious or as¬ 
sumed one, 37 or whether a person has adopted or 
assumed a particular name, 38 or is commonly known 
by a particular name,3 or what is the true middle 
initial of a person.-^f) Where the only difference be¬ 
tween two names is the addition to one of them of 
a suffix such as ^*Sr.” or the question of iden¬ 


tity has been held one of fact rather than of law.^^ 

Idem sonans. The question of idem sonans is es¬ 
sentially a question of fact.'^^ Generally it is a 
question of fact for the jury to decide under prop¬ 
er instructions from the court,^3 and it takes a very 
fair case to give it application as a matter of law.*^^ 
The question of whether or not names are idem so¬ 
nans is properly a question for the jury or fact find¬ 
ing body in cases where there is reasonable doubt 
and it has been held that the question is for the 
jury where it arises on the evidence,or where it 
cannot be determined by the similarity of the pro¬ 
nunciation and the aid of extrinsic evidence must be 
sought.'^7 Xhe question, however, may be deter¬ 
mined by the court as a matter of law in some in¬ 
stances,^^ as where the issue is free from doubt,^^ 
as in cases where the names necessarily sound 
alikc,*‘'^<^ particularly in cases where the question 
arises on the plcadings.^i It has been held that ad¬ 
vantage may not be taken of the rule of idem so¬ 
nans by a person unless the pleadings present the 

issue.^3 


nos.H in hxvMtnn(Vs nanio did not use 
her huslif!nd’« name for trade pur- 
posea.—K 0 <*h(ir v. Kocher Estate, 150 
A. 46S, non I'iL. 206. 

Testimony of owner hold sufficient 
Ky.—Callnhan v. I>ine'a Furniture 
House, 86 S.W.2d 520, 260 Ky. 631. 

32. Administrator's list or family 
record 

Ncitlurr an administrator’s li.st <?f 
the hfir.s of a dfr<><lont nor thts fam¬ 
ily rcofn'd In ciuu'lu.slvo as to the 
true nnnv a party therein.—-Eosor 
V. Plamtl.dd Hav. Pank, 128 N.W. 
1101, 140 Iowa 672, 31 I..K.A.,N.S., 
1U2. 

33* lU.—O’donnoll v. Lamb, 63 Ill. 
App. 652. 

45 as. p 367 note 3 [a] (1). 

34. Uo .—State ex rel. Lane v. Oor- 
ncli, 149 S.W.2d 816, 347 Mo. 932. 
issue raised from similarity of 
names 

In pr<»eeedinir on final ammnt of 
administrator, the elmilarlty of 
names and dates of persons fillnpr 
objections as relatives and those re¬ 
cited in birth certiHeates, coupled 
with admissions of the administra¬ 
tor, was In Id to raise fact Question 
as to identity of per.son« described 
in the certificates.—-In re Bartowict' 
Estate, 3 hr.Y.a2a 764, 264 App.Eiv. 
7«5. 

Prssumption lufficlsnt to misd Jury 
issus 

The presumption of identity of 
person which arises from identity of 
name is wufticictit, in absence of de¬ 
nial, to send case to Jury.—Common¬ 
wealth V. Karnmn, 92 Pa.Super. 176. 


35. Ala.—McMillan v, Aiken, 88 So. 
135, 205 Ala. 35. 

Mo.—Brooks v. Iloberts, 220 S.W. 11, 
281 Mo. 561. 

In. a criminal prosecution a com¬ 
paratively small amount of proof in 
addition to identity of name has 
boon held sufficient to carry the 
question of identity to the jury.— 
Commonw(5alth v. Middleton, 4 A.2d 
633, 134 Pa.Super. 673. 

33. Ala,—Reid v. State, 63 So. 254, 
168 Ala. 118. 

37. U.S.—Corpus Juris quoted in 

Kropp Forge Co. v. Employers' 
Liability Aasur. Corporation, Lim¬ 
ited, of Ijondon, lOngland, C.C.A, 
Ill., 159 F.2d 636, 638. 

46 C.X p 37'6 note 3. 

38. U.S.—Tran.scontinental In.s. Co, 
of New York v, Minning, C.C.A. 
Ohio, 135 F.2d 479. 

Ca.—r,«aurens Gla.ss Works v. Chlld.s, 
176 S.E. 666, 49 0!a.App. 690. 

39. Ala.—Noble v. State, 36 So. 19, 
139 Ala. 90. 

46 G.J. P 381 note 76. 

40. Ala.—Oziark City Bank v. Plant¬ 
ers’, etc., Bank, 73 So. 72, 197 Ala. 
427. 

41. La.—State v. Caa<u‘ 0 , 36 So. 492, 
112 La. 453. 

46 C.J. P 373 note 73. 

42. Ala.—Corpus Juris quoted In 
Sexton V. State, 189 So. 731, 286 
Ala. 20. 

46 C.J. p 389 note 26. 

43. Tex.—Jones v. State, 27 S.W.2d 
653, 115 Tex.Cr. 418. 

44. Ala.—Sexton v. State, 180 So. 
731, 236 Ala, 20. 
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45. N.M.—State v, Alva, 134 P, 209, 
18 N.M. 143. 

46 C.J. p 389 note 29. 

48. Ala.—Eapoy v. State, 17 So.2d 
430. 31 Ala.App. 351. 

Ind.—i’aeelli v. State, IGC N.E. 649, 
201 Ind. 456. 

46 G.J. p 390 note 32. 

In chain of title 

IGvidenco in tre.spa.ss to try title 
was held to raise fact question for 
Jury as to wlutthcr signer of deed in 
plaintiirs chain of title was per.son 
to whom Mexican government pre¬ 
viously grantf'd land,—W. T. Carter 
Pro. V, Rhoden, Tex.Civ.App., 72 
S.W.2d 620, error dlsmi.s.scd. 

47. Ala.^—Corpus Juris cited, in 

S(,‘ay V. Stale, 19 So.2d 549, 651, 81 
Ala.App. 545. 

45 C.J. p 389 note 27. 

Names held not Idem sonans as a 
matter of law 

Ala.—Sexton v. State, 180 So. 731, 
236 Ala. 20—Se.xton v. State, ISO 
So. 729, 28 Ala.App. 69, certiorari 
denied 3 80 So, 731. 23(J Ala. 20. 

48. Tex.—Brady v. State, Cr.App., 
56 S,W.2d 104. 

49. Ind.—Evans v. State, 165 N,E. 
203, 199 Ind. 65. 

50. N.M.—State v. Alva. 134 P. 209. 

I 18 N.M. 143. 

; 45 C.x p 389 note 28. 

61. Ala.— Corpus Juris quoted in 
i Sexton V, State, 180 So. 731, 236 
Ala. 20— Corpus Juris cited in 
Seay v. Statt\ App., 19 So.2d 649, 
651, 31 Ala.App. 546. 
i 45 aJ. p 389 note 26. 

I 53. Ind.—Hitt v. Carr, i09 N.K. 466, 

1 62 lnd.App. 80. 
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NAPHTHA, Soo Mines and Minerals § 2 b ( 8 ). 

NAPHTHALENE. Compounds havinp^ 2-rnsGcI bon- 
zcac rin<;s^ oaeh of which is a C-carbon ring, with 
two of the carbons common to both I’ings, arc identi¬ 
fied l)y the term ^biaplithahmc.”^ 

NAPKIN, A little towel, or small cloth.2 

NAPRAPATHY, S(*o the C.J.S. title Physicians 
and Smyeoiis § 1 , also 45 C.J, p 391 note 7. 

NARCISSUS. A term wliich may be descriptive of 
a perfume resembling the odor of the narcissus 
flower.2 

NARCOSIS. The ;ej:‘.p*<‘gate of infliumce or ettect 
from continuous use of narcotic .substniice.s.** 

NARCOTIC. A substance which directly induces 
siccft, nllnyiug sensibility ami blunting the scns<»s, 
and whi("h, in large quantilies, produces nareotistn 
nr coinpl(4c inscmsihility p'f a m(‘dicin<» which in tne- 
dicinal dosc*s relieves pain ami pnxhu’es sh*ep. hut 
which in p<nsmtouH <io.s(*s produces stupor, coma, or 
convulsions, ami when givtm in suftleitmi t|aantity 
causes <hmthJ» 

The term '‘narcotic dru.gs” as used in .state stat- 
ut{^s is (hdiued in tin* (h.I.S. tith* Poisons S 1, and 
as used in various fcdcu’ul statutes in Sii 19 13. 

NARKY PARTY. A mlb.qtiial (‘-pre don used to 
<les(!rihe an alctdud party.'!' 

NAER. As an abbreviation for the Latin word 
'hiarratio^’ sec 1 ibJ.S. p 279 not(‘ 5, 

NAREATIO. A I.atin woiat meaning a eiimpluini or 
ptdiiion.^ 


NARRATION. Act of telling or relating tlje par¬ 
ticulars of an act, occurrence, or course of events; 
rehearsal; recital.It has been held symuiymous 
with ''description” see 25 C.J.S. p 1235 note 20. 

NARRATIVE. That wliich is narrated; the recital 
of a stor}^; an account of the i)arti(mlars of an event 
or transaction; a story, hi.story, recitalJ^ 

NARROW. A relative ttu'in of varying ineanings,^^ 
As an adjective, the word is defimsi as na aning of 
little breadth, especially in comparison with the 
length; not wide or broad .^2 ^ 4 ,., verb, to lessen 

the breadth or extent The V(‘rb “contract'' has 

Ixam held to be ctpiivaleut to, or symmynanis with, 
"narrow,” see 17 P.J.S. p290 note 10, 

Phjvsrs emploviug the word are set out in the 
note.^'^ 

NARROWED. Uade siimll as cfunpau’ed with some¬ 
thing else.^^ 

NASCENT, (‘’hemieally the rm "nascent” is de- 
tim'd a.s tln‘ condition of an eleujent at the moment 
of liberation from a « b m;nhe«L as in the 

case of liydro!*en or t)xygen, by a chemical activity 
greater than the i>r<iinaryJ^ 

NASTY, ^Vlien applied mm*c]y to sp» ei’h or con¬ 
duct, morady filthy; obH»-ems inde»HUit.^^ 

NATION. S<'e Infernationril T#;tw 4. As tascti 
with rcL'renee tt> Indian.M see India:;s S 9 a. 

NATIONAL. As a notuu a member of n naHon, 
I* p«*,'i:i!Iy II fellrnv eoijnt rmu;mA h un adjective, 
p('rtainiiuc or relating tti a nation ai a whole; com- 
tnonly applied in Amencan law to institutions, laws, 


X. VH' Tu re r,ris, 

3i jicK. 

X W«U>}0«*r Nrw on t>. 
tt .u Alorioutrn HCiia, v. U. C, 

r.N.y., 17:* k, rih. 

X K y <’nrt<n •I’ncn v* latl. 

I'm xAAm Tr,r», 7tiri, istt xu.mc* fj«. 

SA\ «*nroii v, (tondc, laU*. »u- 

SU'.-L 

4. .OaaUnnl IV 

Hf'** ul-.'e Nnre<*t4c p*trit, 

,V. W IN epJe v. T.ce Kfusn, 
Nvy.a. H7'J, S7U rr.e AeeJUv. lut;. 

X lae-rto Orf-et’)* v. (Voo-rU, 

i:; rt«* Uir.* ; m. 

7* if'Cto V, t'Hiimeso.vofUth, 

Cm IV.CU me* Kv, fAU. 

X I*>rr V, Jnharioa. CiV.Aea,, 

lu A w va I Cl. ICC. 


'"Xnrr ami coeumvlt'* are Judant' 

3 i:m; h fi>. 

9 . WaUnitrr Nmw lat.Ie 

10. \vad*;ttMr Nmw lilt l>. 

Hatmtlv# poem 

VMrrti* inn-ktair dif‘ 1*000 
and nerc<uitmie wea te Ul a * e tr» 
miiVM pM* n»" rttrvtJVitii v. M«*ee 
neiOMry \V;od r»»., tM\A.Pai,, l;;l 
R:ai i;vi, 

11 . t* R tr. s. WiiU.T fl. 

*v.y,, i:r; k. irh, nsii. cmva. 

'll i. 

similarly 

Tie* WMid "njirjfHv"'* rnuw^t l*e 
UuMd wuUm neiUn'toufo‘-U hue 

jtr:, V.e'Utim <*U'nfe'r (U*. v. Iiue»v;4'* 

fi-n g,'*ui-ir 4%^. N.Y., F. 

:*iv, ir.:: ^mva, gti. 

IX UAd*‘'4»^r N%*w lot I>. 

13. WeU.MlMr New UitD. 


! H. Fhra?jp» 

tn ''Narrow ejeone r* d* Uncil i»i‘f 
IVdUden i 2 a. 

fC) **NVirr^*w in?* nvc 

u t’d A n u m leu*' 

I {:;> "Narmw-f^r^-d wacer/' mCi'^.na 
la h«vo,a e,U<"R'4 

’ tbH! are ymrrMW.-a'Vt^dt v, 5 $ 

i \,p. ggf, an, imfAmi. c7a 
I to *'N’err*iw WMrlR a.** a mlnlni? 
term ere and MOe'ra.'n $ 3 h, 


1 15, 


Too er 


lirurih i*o, v. 

j K* 

»nio P, 

V wv.. 

110 

K fab ;*2M. 

1 10. 

r A .. 

{‘hV‘de 

eo!'i4 



irm p.Cd 422, 124, 22 <*.<* U A.. PHt- 
i enti 4 . J 22 S. 

^IT. v. JVinner, 121 XW. 

j to;*, 900. 1*2 Mo.Ajue i:>2. 

1 la. VVebat* r New Int.D. 
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ov affairs of the United States or its government, as 
opposed to those of the several states.i^ 

Phrases employing the word are set ont in the 
note,and for other phrases as to which more re¬ 
cent adjudications have not been found see 45 C.J. 
p 392 notes 2G-29. 

ITATIONALITY, A man’s natural allegianee.^i 

l^ATIONS, LEAGrUE OF. See International Law 
§ 17. 

HATIOHS, UNITED. See International Law § 17. 

NATIVE. A word indicating the place of birth .22 

As a noun, a natural-born subject or citizen; a 
denizen by })irth; one who owes his domicile or citi- 
zensliip to the fact of his birth within the country 
referred to. The term may also include one born 
abroad, if his parents were then citizens of the coun¬ 
try, and not perniancntly residing in foreign parts.23 

As an adj<'ctivc, of or pertaining to one as the 
place of one’s birth, or because of the place or the 
cin‘unistauc(*s in which one is born. Also, grown, 
pt'cdm-isl, or originating in a particular place, re¬ 
gion. or eountry.2't 

Phrases employing the word arc set out in the 
NATURA; NATURuE. As the first words of max¬ 


ims as to which there have been no recent applica¬ 
tions see 45 C.J. p 392 notes 53, 65, 56, p 396 notes 
1 , 2 . 

NATURA BREVIUM, The name of an ancient col¬ 
lection of original writs, accompanied by brief com¬ 
ments and explanations, compiled in the time of Ed¬ 
ward III. This is commonly called ^‘Old Natura 
Brevium,” or “0. N. B.,” to distinguish it from 
Fitzherbert’s Natura Brevium, a later work, cited 
as “F. N. B.,” or ^‘Fitzh. Nat. Brev.”26 

NATURAL. Arising under the ordinary operation 
of physical laws;27 in accordance with, or deter¬ 
mined by, nature; characteristic of the physical 
world produced in the course of nature re¬ 
sulting in the ordinary course of things;20 such as 
occurs in the ordinary state of thingslikely to 
happen and for that reason should be foreseen 
ill accordance with, or due to, the conditions, events, 
or circumstances of the ease; in line with normal 

eX])ej’i en ee; 2 3 normal.3^ 

In respect of birth, and depending on the con¬ 
text, the term may sometimes mean born out of 
wedlock; illegitimate;3’‘> or it may mean lawfully 
born; legitimate; opposite to adopted and to ille- 

gitimate.36 

^^Natural” has been hold to he erjiiivahuit to, or 
synonymous with, ‘‘direct” see 2(5 C.J.S. p 1317 note 
18, and “normal, ”37 and has been compared with, or 


19. ru.'K'k UD. 

20 . Piirarsea 

(1) '‘X.'ifj'innl bnnlc.s" hoc tlio In- 
(b'X to Tankii and Mankind. 

cj) “Xatitmal <!urrtincy" sec 25 C. 
.T.S. p 2 i note 1, 

‘’.National defense" 26 C.J. 
S. p err* in.to iTi.l. 

(4) ''.Natmual domicile" floe Dom- 
icilr 9 i. 

(5) "National farm loan nssocia- 
tlon*i" jico the Index to Hanks and 
r.ankimp 

<6) "National Guard" rco the In¬ 
dex to Army itnd Navy and sec JUil- 
Itia § X, 

21. ft, V. Wonrr Ivim Ark, 

Oat. IX .S.Ot. 450. 400. HI2 U.8. 042. 
4 2 H,Kd. KlMi. U. W. cx rcl. 

Hacaa v. Curran, N.T., 2tl7 R 212, 
22tl. 

22. ir.s --Minotto V. Bradley, D.C. 
Ill,, 252 IS oea. ui\il 

45 C.J. p 222 nutc 42. 

23. HI ark 

45 C.J. V 252 not»‘ 50. 

An omr*h 5’»' I in the v.arIou» alien 
afatutca non the tkJ.K. tl- 
tl.- War § 12, uluo 67 C.J. p 242 
note 


24. Webster New Int.D. 

25, Phrases 

(1) "Native froif.s" are fropra pro- 
duo(id and caufrht within the Htato.— 
Htat(‘ V. Hriekott, 2l N.W.2d 474, 475, 
22t Minn. 170, 

(2) "Native fruit" see 37 C.J.S. p 
i;{«y note 41. 

(2) "Native land;" in New Zra- 
lan<l law, land in a colony owned hy 
mitiveu under tludr euntom or u.sufve, 
but of whl<*h ovvnendiip has not been 
determined l)y the eonrt.—Haidcer v. 
I'klKcr, (IKOfif A.C. 748. 740. 

(4) "Native of a for^*i^.rn country" 
UMiially means a persiui born in a 
fon‘i«n country.-“Ok<‘n v. Jensen, 
100 N.W. 010, Oil, 360 JMlnn. 217. 

(5) "Natlvir wine."-- CNittimon- 

wealth V. Petranlch, 66 N.16. 807, 183 

217. 

2 a Hlaek UT). 

27. T«‘X.—-Stron/r v. Aetna Oa.Mualty 
Surety Co., Civ,App.» 170 S.W. 

2d 786. 788. 

45 C.J. p 302 note 58. 

28. Mich.—In re Hoard u£ Sup’rs of 

Lenawee tknmty, 268 N.W'. 750. 

751, 276 Mich. 501. 
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29. TIl.—Ten, v. Millon. 101 N.R 200, 
21 1. 257 HI. 024, 45 H.U.A.,N.S., 
116:5. 

Tex.- Stroinr V. Aetna Cn.eunlty ^ 
Sundy Co., Civ.App., 170 S.\V,2d 
786, 788. 

30. Tex.-"Strong v. .^'Hln.a Casualty 
(& Surety Co., Huju-a. 

45 C.J. P 30:5 not«i Gt. 

31. N.J.—Wiley V. Jer.^’.ey 11. 

Co.. 44 N.J.Haw 247. 251. 

Wn.Mh.—Jann'.s v. MeMdlan, ItIG H. 
881, 88:5. 1H5 WatJi. 150. 367. 

32. Wa.sh.'—'James v. MeMiIIan, su¬ 
pra. 

45 C.J. p 302 note 50. 

33. Vt.—State v, Auclalr, 4 A.2d 
3 07, 1 16, 110 Vt. 14 7. 

34. Mieh.—In Heard of SuiVn-i of 

Lemuvet* County, 268 N.W. 750, 
751, 276 Mich. 501. 

35. VVeh.ster New Int.D. 

36. Tex.—Gibson v. DIcknon, Civ. 
App.. 178 S.W. 44, 48. 

37. IT.S.—Sterling Cider Co, v. Ila.s- 
sett, C.C.A.Maas.. 133 R2d 50U, 
502. 
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distin^islied from, ^^artificiaP^ see 6 C.J.S. p 778 
note 75, ^‘possible’’ and “probable,”3 8 and has been 
held to be not synonymous with “usual.”39 

Natural person, A natural person is a human 
being a man, woman, or child, as opposed to a 
corporation, which has a certain personality im¬ 
pressed on it by law and is called an artificial per- 
son.4^ In the C.J.S. definition Person it is stated 
that the word “person,'^ in its primary sense, means 
natural person, but that the generally accepted 
meaning of the word as used in law includes natur¬ 
al persons and artificial, conventional, or juristic 
persons. 


Other phrases employing the word are set out in 
the note,42 and for additional phrases as to ’which 
more recent adjudications have not been found see 
45 C.J. p 394 note 3-p 395 note 54. 

NATURALE. As the first word of maxims as to 
which there have been no recent applications see 45 
C.J. p 395 notes 67, 68. 

NATURALIZATION. See Aliens §§ 121-170. 

NATURALLY. In,43 or according to, 44 the usual 
course of things; resulting in the ordinary course 
of things.45 Other authorities define the term 


88. Bistinctiou stated 

Things or results which ere only 
possible cannot be spoken of as ei¬ 
ther probable or natural, for the lat' 
ter are those things or events which 
are likely to happen, and which, for 
that reason, should bo foreseen. 
Things which are possible may never 
happen, but those which are natural 
or probable are those which do hap¬ 
pen, and happen with such frequen¬ 
cy and regularity as to become a 
matter of definite inference.—Chica¬ 
go, B. & Q. R. Co. V. Gelvin, Mo., 238 
F. 14, 23, 151 C.C.A. 90, L..R.A.1917C 
983—49 C.J. p 1118 note 30. 

39. Va.—Roberts Coal Co. v. Corder 
Coal Co., 129 S.E. 341, 344, 143 Va, 
133. 

66 C.J. p 119 note 60. 

40. Ill.—People V. Waltches, 8 N.E. 
2d 687, 689, 290 Ill.App. 402, 

Wyo.—Hogan v. Greenfield, 122 P.2d 
850, 853, 58 Wyo. 13. 

“natural persons’* distinguished 
from “artificial persons" see 6 C.J. 
S. p 778 note 80. 

Similarly eiLpressed 

“Natural persons are such as the 
God of Nature formed us." 

Neb.—Chapman v. Brewer, 62 N.W, 
320, 322, 43 Neb. 890, 47 Am.S.R. 
779. 

N.T.—John C. Orr Co. v. Cushman, 
104 N.Y.S. 510, 611, 64 Misc. 121. 

41. N.Y.—John C, Orr Co. v. Cush¬ 
man, supra, 

42. Natural obligation 

(1) One of the three kinds of ob¬ 
ligations that obtains in Louisiana. 
—Morgan's Louisiana & T. R. & S. S. 
Co. V. Stewart, 44 So. 138, 143, 119 
La. 392. 

(2) One which cannot be enforced 
by action, but which Is binding on 
the party who makes it in conscience 
and according to natural justice.— 
Black L.D.—46 C.J. p 393 note 90. 
Other phrases 

(1) “Natural affection" see 2 C.J. 
S. p 920 note 24.1. 

(2) “Natural allegiance" see 3 C. 
J.S. p 885 note 88. 


(3) “Natural and artificial pre¬ 
sumptions" see Evidence § 116. 

(4) “Natural boundaries" see 

Boundaries § 2. 

(5) “Natural causes" distin¬ 

guished from “artificial causes” see 
6 C.J.S. p 778 note 85- 

(6) “Natural cement" see 14 C.J. 
S. p 61 note 96. 

(7) “Natural child" see Bastard.'? 
§ 1, and 14 C.J.S. p 1108 note 63-p 
1109 note 67. 

(8) “Natural coloration" distin¬ 
guished from “artificial coloration" 
see 6 C.J.S. p 778 note 86. 

(9) “Natural consequence" see 15 
C.J.S. p 983 note 83. 

(10) “Natural crops" os a defini¬ 
tion of the term “fructus naturalcs" 
see Crops § 2. 

(11) “Natural daughter" see Bas¬ 
tards § 1. 

(12) “Natural death" see Death 5 

2 . 

(13) “Natural flow" see Mines and 
Minerals § 3 h, also the C.J.S. title 
Waters § 9, and 45 C.J. p 393 note 
86, and 67 C.J. p 686 note 34-p 690 
note 65. 

(14) “Natural fool" see Insane 
Persons § 2 d. 

(15) “Natural gas" see Gas § 1 I 
and Mines and Minerals 5 2 b (4) 
(b). 

(16) “Natural guardianship" see 
Guardian and Ward § 3. 

(17) “Natural heir" see 39 C.J.S. 
p 886 note 70. 

(18) “Natural Import" see 42 C.J. 
S. p 407 note 43. 

(19) “Natural Increase" as applied 
to stock dividends see 42 C.J.S. p 
546 note 87. 

(20) “Natural justice" see 61 C.J. 
S. p 1 note 8. 

(21) “Natural lakes and ponds" 
see the C.J.S. title Waters §§ 103- 
111, also >67 C.J. p 849 note 13-p 861 
note 20. 

(22) “Natural law" see 62 CXJ.S. p 
1028 note 98-p 1029 note 4 . 
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(23) "Natural liberty" nee 53 C.J. 
S* p 438 note 44-p 439 note 4S. 

(24) “Natural monuments" see 
Boundaries 5 6. 

(25) “Natural re.sult" Is m condi¬ 
tion which flows naturally and di¬ 
rectly from the evmis or matter 
inquired about.—Strong v. /Ktna 
Casualty Surety Co., Tex.Civ.App., 
170 S.W.2d 786, 788. 

(26) “Natural right or justice" as 
substantially equivalent to “equity" 
see 30 C.J.S. p 300 note 51. 

(27) “Natural right.s" dvtined and 
distingui.shed from 

Civil Rights § 2. 

(28) “Natural nlato" .sot* 
and Minerals S 2 b (8). 

(29) “Natural use and enjoy¬ 
ment;" applied to pr*-rer;y. 
customary and apprtquuite 

numt of the property it«clf as is 
needful for Its complete utilization 
according to Its inherent quail ties 
or content.^ and its HurrMundings.— 
Evans v. Reading Chemical IVrtllia- 
ing Co., 28 A. 702, 705, 160 Pa. 209— 
46 C.J. p 394 note 99. 

(30) “Natural watercourse" de¬ 
fined see Waters { X also 67 CJ. p 
676 note 41-p 677 note 43. 

(31) “Natural wear and tear" ie 
such decay or depn cialion in value 
of the property as may arise from 
ordinary and rea«onni»la use.—Green 
V. Kelly, 20 N.J.Law 544. 650—45 C. 
J. p 394 note 2. 

(32) “.Natural wood /'—Masonite 
Corporation v. Cclotex Co.. C.C.A. 
Del., 66 F.2d 451, 453. 

43. Cal,—Rarko v. Frank, 17 P. 427. 
429, 75 Cal. 364. 

45 C.J, p 396 note 86. 

44. Ga.—U. S, Casualty Co. v. 
Smith, 129 S.E. 880, 886, 34 Gil 
A pp. 363. 

Md.—Baber v. John C. Knipp & Sons, 
163 A 862, 865, 164 Md. 66. 

Tex.—Pittsburgh Athletic Co. v. Ma- 
Hn, Clv.App., 71 S.W.2d 889, 894, 

45. Tex.—^Travelers Ins. Co. v, 
Johnson, Clv-App., 84 aw.2d 364, 
359. 
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to mean according to the laws of nature;^® aris¬ 
ing under the ordinary operation of physical 
laws; produced in the course of nature.47 The 
word ^^naturally’’ implies that which is reasonably 
certain to happen in the common experience of man¬ 
kind. It imports that the result must be one which 
manifestly and logically would reasonably come to 
pass, and not a. mere possibility or probability.'*^ 

^^Naturally” has been held to be equivalent to 
^Tegitimately,’^ see 52 C.J.S. p 1049 note 85, and 
^hiormally.*'49 

NATURE. Sort, kind, character, or species the 
sum of qualities and attributes which make a thing 
what it is, as distinct from others.^i 

NATUROPATH and NATUROPATHY. See the C. 
J.S. title Physicians and Surgeons § 1, also 45 C.J. 
p 397 notes 25-29. 

NAUFRAGrS. In French maritime law, ship¬ 
wreck.'*^- It has been distinguished from “bris” see 
11 C.J.S. p 1143 note 46. 

NAUFRAGIUM COMMUNE OMNIBUS EST CON- 
SOLATIO. See 45 C.J. p 397 note 30. 

NAUGHTY. A term which may or may not, ac¬ 
cording to the context, mean adulterous. 


NAUSEOUS. Causing, or fitted to cause, nausea; 
loathsome; disgusting; exciting abhorrence.^* 

NAUTICAL ASSESSORS. See Admiralty § 145. 

NAUTICUM P GENUS. In the civil law, nautical or 
maritime interest.^5 

NAVAL. Of or pertaining to ships or shipping; 
of or pertaining to or connected with, possessing or 
characteristic of vessels of war or a navy.^ 6 

Naval stores. A term which designates the manu¬ 
factured pi’oducts of the gum extracted from pine 
trees.57 it includes rosin, turpentine, products of 
crude turpentine, tar, and rosin oil.^^ 

Other phrases employing the word “naval” see 
the index to the title Army and Navy. 

NAVIGABLE. The word “navigable,” as used with 
reference to waters and as employed in the phrase 
“navigable waters,” is treated and discussed in Nav¬ 
igable Waters §§ 1-9. In addition, the phrase is 
also discussed in Admiralty § 11 and in Commerce 
§ 37. “Navigable” has been held practically synony¬ 
mous with “fioatable” see 36 C.J.S. p 1028 note 4, 
and has been distinguished from “beatable” see 11 
C.J.S. p 374 note 7. 

The phrase “navigable airspace” is defined in 
Aerial Navigation § 2. 


‘^rraturally results” 

Md.—Brambl(‘ v. Shields, 127 A. 44, 
47. 48, 146 Md. 4 94—Dick.son 

Con.str., etc., Co. v. Beasley, 12'6 A. 
907. 911. 146 Md. ."68, 

46. Ca.—U, S. Casualty Co. v. 
Smith, 129 S.E. 880, 885. 34 Ga, 
Ai>p. 363. 

47. T(*x.—Travelers Ins. Co. v. 
Johnson, Civ.App., 84 S.W.2d .364, 
359. 

48. Kord V. A. A. A. Hifrhway 
Kxpress, 29 S.K.2d 760, 762, 2(14 S. 
C. 433. 

48. Va.^--Fieese v. Bates, 26 S.E. 865, 

870. 04 Va. 321. 

46 C.J. p 396 note 87. 


50. Nev.—State v. Murphy, 48 P. 
628, 629, 23 Nev. 390. 

43 C.J. p 306 note 4, 

Phrases 

(1) '‘State of nature’' as the con¬ 
verse of “.state of cultivation" see 
Cultivation 26 C.J.S. p 25 note 27. 

(2) Other phrases as to which 
more r(‘cent adjudications have not 
been found .sec 45 C.J. p 396 note 6-p 
397 note 24. 

51. Ala.—Jones v. MePade, 76 So. 
988, 994, 200 Ala. 230. 

45 C.J. P 39« note 6. 

52. lilack P.P. 

63. KnK-.—Merivale v. Carson, 20 Q. 

B.P. 276, 279. 

45 C.J. P 397 note 31. 


64. Webster Now Int.D. 

Mass.—See Tohey v. Moore, 130 

Mass. 448, 451. 

46 C.J. p 397 note 32, 

55. Black T..P. 

4 6 C.J. P 397 note 34. 

Maritime interest see the C.J.S. title 
Shipping- § 90, also 58 C.J. p 327 
note 94-'P 328 note 13. 

53. XT.S.—Northf'rn Bac. Uy. Co. v. 
U. 5., P.C.Wi.s., Cl F.Supp. 1, 6. 

57. Fla.—ICnig'ht v. Empire Band 
Co., 45 Wo. 1025, 1026, 55 Fla, 301. 

46 C.J. p 397 note 43 (1)'}. 

58. U.S.—Tnter.stuto Commer<'e 

Comrnn. v. I..ouisvillf5 & N. H. Co., 
C.C.Ga., 118 F. *613, 617. 
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NAVIGABLE WATERS 

This Title includes bodies and streams of water capable of ordinary navigation in their natural con¬ 
dition or as improved under franchises granted for the purpose or directly by the government; organi¬ 
zation, franchises, and powers of navigation improvement companies; public use of such waters and 
their shores or banks, promotion, control, and regulation of such use, and matters incident thereto; ob¬ 
structions of navigation and remedies therefor; and rights and liabilities of proprietors of the shores or 
banks or adjoining lands in respect of such waters and of lands under or surrounded by them and the ice 
formed on them. 


Matters not in this Title, treated elsewlicrei in this work, see Descrlptive-'Word Xndex 


Analysis 

I WHAT ARE NAVIGABLE WATERS, §§ 1^9 
11. GOVERNMENTAL CONTROL AND OWNERSHIP, §§ 10-19 

III. PUBLIC RIGHT OF NAVIGATION, §§ 20-54 

A. In General, §§ 20-26 

B. Obstructions to Navigation, §§ 27-54 

1. In General, §§ 27-29 

2. Specific Obstnictions, §§ 30-47 

3. Remedies, §§ 48-51 

4. Criminal Responsibility, §§ 52-54 

rv. PUBLIC USES OTHER THAN NAVIGATION, §§ 55-^0 

V. RIPARIAN AND LITTORAL RIGHTS, §§ 61-87 

VI. LAND UNDER WATER, §§ 88-114 

VII. ISLANDS, §§ 115-118 

VIIL CONVEYANCES AND CONTRACTS, §§ 119-132 


Sub-Analysis 

I. WHAT ARE NAVIGABLE WATERS—p 46 
§ 1. In general—p 46 

2. What law governs—p 47 

3. Tests of navigability—p 47 

4. -Ebb and flow of tide—p 48 

5. -Actual navigability in general—p 48 

6. -Depth and capacity for floatage—p S3 

7. - Statutory declarations—p 56 

8. Navigability of specific waters—^p 58 

9. Proof of navigability—^p 60 

See also descriptive word index in the back of this Volume 
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IL GOVERNMENTAL CONTROL AND OWNERSHIP—p 61 

§ 10. In general—61 

11. Obstructions—p 66 

12. Improvement and regulation—p 73 

13. - Waterway or navigation districts—p 75 

14. —^— Cost of improvements—p 79 

15. - Tolls and water power privileges—^p 80 

16. - Harbor lines—p 80 

17. - Harbor commissioners and masters—p 81 

IS. - Injuries and remedies—p 82 

19. Federal power act—^p 83 

III. PUBLIC RIGHT OF NAVIGATION—p 87 

A. In General—^ p 87 

§ 20. Rights of public generally—p 87 

21. Relinquishment of right or control thereof—^p 90 

22. Manner of exercise of right—p 91 

23. Prescriptive rights—p 92 

24. Exclusive and superior rights—p 92 

25. Use of shores and banks—p 92 

26. Remedies for improper or unauthorized navigation—p 93 

B, OnsTRucTiONS TO Navigation— p 93 

1. In General —p 93 

§ 27. Right to maintain—p 93 

28. Duty to remove—p 95 

29. Liability for injuries to obstructions—p 96 

2. Specific Obstructions —p 96 
§ 30. Booms—p 96 

31. Breakwaters, jetties, and cribs—p 96 

32. Bridges—p 97 

33. - Authority to construct or maintain—p 9S 

34. - Manner of construction—-p 101 

35. - Injuries and liabilities—p 103 

36. Dams—p 108 

37. - Right to construct and maintain—p 109 

2,S. - Manner of construction—p 112 

39. -- As constituting obstruction or nuisance—p 112 

40. - Injuries caused by dam—p 112 

41. - Injuries to dam—p 114 

42. Dopo.sits of refuse—p 114 

43. Ropes, cables, pipes, and nctS““p 116 

44. Vessels, rafts, and ferries—^p 117 

45. Wrecks—p 118 

46. Diversion or detention of waters—p 122 

47. Other obstructions—p 124 

3. Remedies —^p 125 

§ 48. In general—p 125 

49. Injunction—p 125 

50. Abatement or removal—p 129 
SL Actions for damages—p 130 

See also descriptive word index in the back of this Volume 
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ni. PUBLIC BIUHT OF NAVIGATION—Continued 
B. Obstructions to Navigation —Continued 
4 . Criminal Responsibility —p 137 

§ 52. Obstruction as an offense—137 

53. Defenses—p 138 

54. Prosecution and punishment—p 138 

IV. PUBLIC USES OTHER THAN NAVIGATION—p 13^ 

§ 55. In general—p 139 

56. Cutting and taking ice—p 140 

57. -Injuries to travelers, skaters, and others—^p 140 

58. Taking seaweed, sand, gravel, or soil—p 140 

59. Travel on ice—p 141 

60. Use of shores or banks —p 142 

V. RIPARIAN AND LITTORAL RIGHTS—p 143 

§ 61. In general—p 143 

62. What law governs^—^p 147 

63. Who have rights as riparian owners—p 148 

64. Rights as between different owners—p 150 

65. Use of water—150 

66. - Remedies—p 153 

67. Access to water—p 154 

68. -Remedies—p 158 

69. Use of shores and banks—p 158 

70. - Stranded seaweed and wrecks—p 161 

71. -- Remedies—p 162 

72. Wharves, piers, and docks—^p 164 

73. - Right to construct and maintain—p 164 

74. -- Obstruction to navigation—p 167 

75. - Injunction against construction and maintenance—p 167 

76. - Grant of authority to construct—p 168 

77. - Title to wharves and rights of wharf owners—p 170 

78. - Public use—p 171 

79 . -Abatement—p 172 

SO. Accretion and reliction—^p 172 

81. - Definitions—p 172 

82. - Ownership—p 174 

83. —^— Easements and restrictions—p 180 

84. - Apportionment—p 181 

85. - Remedies and procedure—p 182 

86. Avulsion—p 184 

87. Erosion or submergence, and reappearance of land thereafter—p 187 

VI. LAND UNDER WATEEr-p 190 

§ 88. In general; definitions—^p 190 

89. Ownership in general-p 195 

90. - What law governs—p 196 

91. -Federal or territorial ownership—p 197 

92. - State ownership—p 197 

93. - Private ownership—^p 205 

94. Acquisition, retention, or change of ownership generally—p 208 


See also descriptive word index in the back of this Volume 
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VL LAND UNDER WATER —Continued 

§ 95. - Entry under public land laws—p 211 

96. - Plats and surveys—p 211 

97. - Change in navigability—^p 212 

98. Public grants—p 212 

99. - Power to make—p 212 

lOQ. - Presumption of grant—p 220 

101. - Procedure to obtain—p 220 

102. - Form, requisites, and validity—p 221 

103. —— Construction and operation and cancellation or forfeiture—p 221 

104. - Grants of swamp and overflowed lands—p 226 

105. - Reservation of land for Indians—p 226 

106. - Grant of right to maintain wharf—p 227 

107. - Grants to or by municipality—p 227 

108. Control and regulations—p 232 

109. Possession, occupancy, and use—p 233 

110. Actions or proceedings to recover—p 235 

111. Division between adjoining owners—p 236 

112. Remedies for trespass—^p 237 

113. Reclamation and improvement of submerged land—p 238 

114. - Lien for improvements—p 244 

YIL ISLANDS~p 244 

§ 115. Title and ownership—p 244 

116. - Acquisition or alienation—p 245 

117. - Islands formed before or after statehood—p 246 

118. Possession and other rights in general—p 246 

VIIL CONVEYANCES AND CONTRACTS—p 247 

§ 119. Transfer of riparian land—^p 247 

120. - As conveying land under water—p 247 

121. -As conveying islands—p 254 

122. - As conveying riparian rights—p 255 

123. Transfer of land under water—p 257 

124. Transfer of island—p 257 

125. Transfer of riparian rights-—p 258 

126. - Accretions—p 260 

127. Exceptions, reservations, and restrictions—p 260 

128. Separation—p 260 

129. - Of upland and submerged land—p 260 

130. - Of upland and riparian rights—p 261 

131 . - Of land and right of hunting—p 261 

132. Leases—p 261 


See also descriptive word index in the back of this Volume 
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§ 1 


L WHAT AEE NAVIGABLE WATERS 


§ 1. In General 

The word “navigable” Is elastic and somewhat In¬ 
definite In its meaning, and the term “navigable waters” 
may have several distinct meanings and may be applied 
to certain waters for some purposes and not for others. 

The word ^'navigable'’ is elastic and somewhat in¬ 
definite in its meaning,1 and the term “navigable wa¬ 
ters/^ as commonly used in the law, has been held to 
have three distinct meanings: (1) As synonymous 
with tidewaters, which are waters, whether salt or 
fresh, wherever the ebb and flow of the tide from 
the sea is felt. (2) As limited to tidewaters which 
are capable of being navigated for some useful pur¬ 
pose. (3) As including all waters, whether within 
or beyond the ebb and flow of the tide, which can 
be used for navigation.2 While, under the common- 
law rule, navigability, in the technical legal sense, 
was attributed only to those waters and streams 
where the tide ebbed and flowed, as discussed infra 
§ 4, the rule generally followed in the United States 
is that those waters are navigable in law which are 
navigable in fact, regardless of tidal flow, and that 
navigability in fact depends on whether the water 
is adapted for useful floatage and commerce, as dis¬ 
cussed infra §§ 6, 7. So, any waters, whether 
sounds, bays, rivers, or creeks having the requisite 
characteristics of navigability may be considered to 
be navigable.3 However, waters may be considered 
to be navigable for some purposes and not for oth¬ 
ers,4 and a stream may be navigable or floatable in 
the sense that it is a highway for navigation and is * 


subject to that easement, but not navigable in the 
sense that the ownership of the bed of the stream is 
retained by the public.^ It has been held that the 
term “navigable’’ has been extended and includes 
waters that are not navigable in the ordinary sense,® 
and that the question whether or not waters are 
navigable depends on the natural availability of wa¬ 
ters for public purposes, taking into consideration 
the natural character and surroundings of a lake or 
stream.'^ Where patents were issued to riparian 
owners prior to statehood, rights thereunder with 
respect to iiavigable or nonnavigable waters which 
are dependent on the fact of navigability are de¬ 
termined as of the date of the patent® 

Highzmys by water. The term is defined as that 
class of navigable streams, fresh as well as salt, 
which are of common or public use for the carriage 
of boats, etc., without regard to whether the streams 
flow or reflow.® 

Innavigable, The term “innavigable” as applied to 
streams, means impassible by ships or vessels; not 
capable of, or suitable for, navigation.^® 

Internal waters. Waters situate within the body 
of a country.il 

Navigable waters of the United States are those 
over which in themselves or in connection with oth¬ 
er waters interstate or foreign commerce may be 
carried on.i® It is possible that a river may be held 


1 . Pa.—In re Water Supply 

Commn., 22 Pa.Dist. 96. 

2. Mass.—Commonwealth v. 'Vin¬ 
cent. lOS Mass. 441. 

45 C.J. p 404 note 3. 

Other classifications 

(1) In preneral.—State v. West 
Tennessee Land Co., 158 S.W. 74G, 
127 Tenn. 575, Ann.Cas.l914B 1043— 
45 C.J. p 406 note 23 [i] (2), p 404 
note 14 [c]. 

(2) Waters have been classified as 
follows: First, those in which the 
tide ebbs and flows, which arc tech¬ 
nically navigable and in which the 
bed and all rifrhts therein belong' 
to the public; second, those which 
are navigable in fact for boats, ves¬ 
sels, or lighters, in which the ripari¬ 
an owners have title to the bed; 
third, streams not navigable for any 
purpose; fourth, the larger rivers 
susceptible of a great volume of 
commerce in which the state also 
owns the bed.—Luscher v. Keynolds, 
56 P.2d 1158, 163 Or. 625—Guilliams 
V. Beaver Lake Club, 175 P. 437, 90 
Or. 13. 

3 , N.C.—^Home Beal Estate Loan & 


Insurance Co. v. Parmele, 197 S. 
B. 714, 214 N.C. 63—State v. Glon, 
52 N.C. 321. 

4. Mo.—Hobart-Lee Tie Co. v. Grab- 
ner. 219 S.W. 975, 206 Mo.App. 96. 
Or.—Luschor v. Reynolds, 56 P.2d 
1158, 153 Or. 625. 

5- Or.—Luscher v. Keynolds, supra. 
45 C.J. p 404 note 7. 

0. S.D.—Hillebrand v. Knapp, 274 
N.W. 821, 65 S.D. 414, 112 A.L.B. 
1104. 

7. S.D.—Hillebrand v. Knapp, supra 
—Flistrand v. Madson, 152 N.W. 
796. 35 S.D. 457. 

8. N.D.—State v. Brace, 36 N.W.2d 
330. 

9. Conn.—Enfield Toll Bridge Co. v. 
Hartford, etc., R. Co., 17 Conn. 40, 
63, 42 Am.D. 716. 

10 . Black L.D. 

11. TJ.S.—The Garden City, D.C.N 
Y., 26 F. 76’6, 773. 

12 . U.S.—U. S. V. Chicago, M., St. 
P. & P. R, Co., Minn., 61 S.Ct. 772, 
312 U.S. 592, 313 U.S. 543, 86 L.Ed. 
1064— u. S. V. Appalachian Electric 
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Power Co., Va., 61 S.Ct. 291, 311 IT. 

R. 377, 8.5 L.Ed. 243, ndus-inm- de¬ 
nied 61 set. 548, 312 i:.S. 712. S.7 
L.Etl. 1143, petition thmied 63 S.Ct. 
67, 317 IT.a 591. 87 L.Kd. 4S7— 
State of New Jer.sey v. Sargent, 4 6 

S. Ct. 122, 269 U.S. 328. 70 

289—Georgia Power Co. v. Federal 
Power Commi.s.sion, C.C.A,, ir>2 F. 
2d 90S—U. S. V. Commodore Park, 
Inc., C.C.A.Va., 143 F.2d 720, re¬ 
versed on other grounds 65 S.Ct. 
803, 324 U.S. 386, 89 L Ed. 10I7— 
South Chicago Coal &. D n'k Co. v. 
Bassett, C.CA.IIL, i()4 F.2d 522. af¬ 
firmed 60 S.Ct. 54 4. 309 U.S. *251, 
84 L.Ed. 732—Goodman v, U. S., 
C.C.A.Iowa, 11,3 P,2d 9H—U. S, v. 
Doughton, C.C.A.N.C., 62 F.2d 936 
—State of MI.ssouH ex rel. and to 
Use of Camden Co., M(v. v, linion 
Electric Light & Power ("o.. I>.C. 
Mo., 42 F.2d 692—Bellaire, Den- 
wood & Wlu'eling Ferry Co. v. In¬ 
terstate Bridge Co., C.C..\.W.Va.. 
40 F.2d 323, certiorari denied 51 
S.Ct. 35, 282 U.S. 8G1, 75 L.Ed. ?62 
—Gulf & I. Ry, Co. of Texa.s v. 
Davis, D.C.Tex., 26 F.2d 930, af¬ 
firmed, C.C.A, Davis V- Gulf & I. 
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navigable for the purpose of determining the own¬ 
ership of the land under water and fixing riparian 
rights, although it should not be classified as a nav¬ 
igable water of the United States.^^ 

Public waters and private waters. The term 
^‘Public waters” is ordinarily synonymous in a le¬ 
gal sense with “navigable waters,” as distinguished 
from “private waters,” the term used to designate 
nonnavigable watcrs.^4 Jt has been held, however, 
that, where a river or stream is capable in its nat¬ 
ural state of some useful service to the public be¬ 
cause of its existence as such, it is a “public river 
or stream,” and navigability is not a sole test, al¬ 
though it is an important onc.^^ Xhe distinguishing 
test between those rivers which are entirely private 
property and those which are private property sub¬ 
ject to the public use and enjoyment consists in the 
question whether or not they are susceptible of use 
as a common passage for the public.^® 

“Private river” is the term applied at common law 
to a river where the tide does not ebb and flow.^^ 

§ 2. What Law Governs 

Navigability, when asserted as the basis of a right 
arising under the federal constitution, or as the basis 
of the application of a federal statute, Is determinable 
according to the federal law rather than according to the 
rule prevailing In the state where the lands are located. 

Navigability, when asserted as the basis of a right 


arising under the constitution of the United States, 
or an international treaty,^9 or as the basis of the 
application of a federal statute,20 is determinable 
according to the federal law rather than according 
to the rule prevailing in the state where the lands 
are located. Applicability of the state law or the 
federal law in determining what shall be deemed a 
navigable stream with respect to the rights of ripa¬ 
rian owners is discussed infra § 62, and with re¬ 
spect to rights of property in land under water infra 
§ 90. The duty of the state courts to follow the de¬ 
cisions of the federal courts in determining ques¬ 
tions of navigability involving rights arising under 
federal law is considered in Courts § 206. The ap¬ 
plication in the federal courts of state laws and the 
decisions of state courts as to navigability is dis¬ 
cussed in Federal Courts § 189. 

§ 3. Tests of Navigability 

What constitutes a navigable water cannot be de¬ 
termined by a formula which fits every type of stream 
under all circumstances and at all times, and each de¬ 
termination as to navigability must rest on the facts and 
circumstances of the particular case. 

The legal concept of navigability embraces both 
public and private interests,and cannot be deter¬ 
mined by a formula which fits every type of stream 
under all circumstances and at all timcs.22 Each 
determination as to navigability must rest on the 
facts and circumstances of the particular case.23 


By. Co. of Toxjifl, 31 F,2cl 100'— 
WalHnfr v. Sternberg Drodj^^lnK Co., 
D.C.Mo., 64 F.Supp. 768—Grand 
Hlv<‘r Dam Authority v. Going-, D. 
C.Gkl., F.Supp. 31C. 

Cal.—Atwood V, Hammond, 48 P.2d 
20, 4 Cal.2d 31—Proper v. Recla¬ 
mation Diat. No. 1600, 163 P. 1037. 
174 Cal. 816—Gray v. Reclamation 
Diat. No. 1600, 1G3 P. 1024, 174 Cal. 
622. 

N.y.—^People V. Htidson River Con¬ 
necting II. Corporation, 12G N.E. 
801. 228 N.Y. 203. certiorari denied 
41 S.Ct. 7. 254 U.S. 631, 65 D.Ed. 
447—Niagara Falla Po\v(!r Co. v. 
MaUbio, 41 N.V.S.2d 424, 181 Misc. 
10 . 

Ohio.—State v. Oleveland-PIttsburg 
Ry. Co.. 21 Ohio Cir.Ct..N.S., 1, af¬ 
firmed 118 K.F. 677, 94 Ohio St. 
61, L.R.A.1017A 1007, 61 Cinc.L. 
Bui. 95, 151. 14 Ohio L.R. 168. 

46 C.X p 419 note 22. 

Federal regulation of navigable wa- 
tera under commerce power see 
Commerce |§ 37, 72-75. 
duuractar of ooxnmeroe 
Term “navigable waters of United 
States^' haa refenmee to commerce 
of substantial and permanent char¬ 
acter.—Van CortlaruU v. New York 
Cent. It, Co., 260 N.Y.S. 298, 139 
Misc. 893» reversed on other grounds 


2C3 N.Y.S. 842. 238 AppDlv. 132, re¬ 
versed on other grounds 192 N.F. 
401, 2G6 N.Y. 249. 

13. U.S.—Donnelly v. U. S., Cal., 33 
S.Ct. 449, 22S U.S. 243, 57 L.Kd. 

820, Ann.Cas.l9l3E 710, rehearing 
denied 33 S.Ct. 1024, 228 U.S. 70S, 
67 L.l'ld. 1035. 

Iowa.—Shorten v. Dos Moines Elec¬ 
tric Co., 172 N.W. 649, 18G Iowa 
4'G9. 

45 C.J. p 404 note 9. 

14. Minn.—Nelson v, De Long, 7 N. 
W.2d 342, 213 Minn. 426. 

S.D.—Hillebrand v. Knapp, 274 N.W. 

821, 65 S.D. 414, 112 A.L.R. 1104, 

46 C.J. p 406 note 23 [c]. 

15. N.II.—St. Regia Paper Co. v. 
New Hampshire Water Resources 
Board, 26 A.2d 832. 92 N.H. 164— 
State V. Sunapee Dam Co., 60 A. 
108, 70 N.H. 468, 59 D.R.A, 65. 

16. N.Y.—People v, Platt, 17 Johns. 
211, 8 Am.D. 382. 

17. Conn.—^Adams v. Pease, 2 Conn. 
481. 

60 C.J. p 372 note 7. 

18. U.S.—U. S. V. Holt State Bank, 
Minn., 46 S.Ct. 197, 270 U.S. 49, 70 
L.Ed. 465. 

19. U.S.—Clark v. Pigeon River Im¬ 
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provement Slide Sc Boom Co., C.C. 
A.Minn., 52 F.2d 550. 

20. U.S.—U. S. V. Ladlcy, D.C.Idnho, 
4 F.Supp. 580. 

N.Y.—Board of Hudson River Ri'gu- 
lating Dist. v. Fonda, etc., R. Co., 
217 N.Y.S. 781, 127 Mlsc. 8C6. 

21. U.S.—U. S. V. Appalai'hinn Elec¬ 
tric Pow<'r Co., Va., 61 S.Ct. 2.91, 
311 U.S. 377. 85 L.Ecl. 243, reh«'nr- 
ing denied Cl S.Ct. 548, 312 U.S. 
712, 85 LEX 1142. p<UiUon denied 
G3 S.Ct. 67. 317 U.S. 594, 87 L.Ed. 
487—Wiscon.sin Public Service 
Oorp. V. F(Kler'aI Pow(*r Commis¬ 
sion, C.C.A.7. 147 F.2d 743. certio¬ 
rari d(‘nied 65 S.Ct. 1574, 1675, 325 
U.S. 880, 89 L.Ed. 199(1. 

2Z U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct, 291, 
311 U.S. 377, 85 L.Ed. 243. rehear¬ 
ing denied 61 S.Ct. 54 8. 312 U.S. 
712, 85 L.Ed. 1U3, petition denied 
63 S.Ct 67, 317 U.S. 594, 87 L.Ed. 
487—Wisconsin Public Service 
Corp. V. Federal Power Commis¬ 
sion. C.C.A.7, 147 F.2d 743, cer¬ 
tiorari denied 66 S.Ct 1574. 1575, 
325 U.S. 880, 89 L.Ed. 1996. 

23, U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct 291, 
311'U.S. 377, 86 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 648, 312 U.S. 
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To tliese facts and circumstances, however, certain 
judicial standards are to be applied for determining 
whether the complex of the conditions with respect 
to the capacity of the water for use in commerce 
renders it a navigable stream.^'^ Diverse elements 
enter into the application of the legal tests as to 
navigability,25 and such tests must take into consid¬ 
eration variations in the uses to which streams may 
be put and in the density of traffic.^® Particular 
tests of navigability are considered infra §§ 4-7. 

§ 4. - Ebb and Flow of Tide 

The common-law doctrine that only water In which 
the tide ebbs and flows is considered navigable is general¬ 
ly Inapplicable in the United States, but all tidewater is 
prima facie navigable, although not conclusively so. 

The common-law rule of England, applied in the 
decisions of that country and cited in American de¬ 
cisions, is that only water in which the tide ebbs and 
flows is considered navigable.27 This doctrine gen¬ 
erally is inapplicable in the United States,28 for the 
reason that it is not adapted to a country abounding 
in large fresh water rivers and lakes,29 although 
some decisions have held that only tidal waters are 
navigable in the technical sense of the law.30 If 
the tidal test is applied, the determining factor is 
the rise and fall of the water under tidal influence, 
and not the proportion of salt water to the fresh at 
the place in question but the water must be with¬ 


in the influence of ordinary, and not merely excep¬ 
tional, tides .^2 In so far as the public right of nav¬ 
igation is concerned, the distinction based on tidal 
flow is immaterial inasmuch as that right exists to 
the same extent in nontidal waters navigable in fact 
as in tidal waters, even where the rule obtains that 
nontidal waters are not navigable in law,23 the only 
practical effect of that rule being to vest the own¬ 
ership of the bed of the water in the riparian pro¬ 
prietor instead of the state and to enlarge accord¬ 
ingly his riparian rights.24 

Prima facie mvigability. Irrespective of whether 
the tidal test of navigability is recognized or re¬ 
jected, all tidewater is prima facie navigable but 
the presumption is not conclusive, and a river, creek, 
or inlet into which the tide flows is not navigable 
unless it is actually adapted for public navigation.^^ 

§ 5, - Actual Navigability in General 

a. General rules 

b. Natural navigability 

c. Completeness and extent of naviga¬ 

bility 

d. Public termini 

e. Government attitude and official acts 

f. Change of status 

a. General Rules 

The generally prevailing test of navigability of waters 
Is whether they are navigable in fact, without regard to 


712, 85 L.Bd. 1143, petition denied 
63 S.Ct. 67, 317 U.S. 594, 87 L.Ed, 
487—U. S. V. State of Utah, 51 S. 
Ct, 438, 283 U.S. 64, 75 L.Ed. 844— 
U. S. V. Ladley, D.O.Idaho, 4 F. 
Supp. 680. 

U.C.—Miami Beach Jockey Club v. 
Bern, S3 E.2d 716, 65 App.D.C. 369, 
certiorari denied 67 S.Ct. 17, 29 9 
U.S. 65G, 81 L.Ed. 409, and opinion 
supplemented 86 E.2d 135, 66 App. 
D.C. 254. 

Va.—Ewell v. Lambert, 13 S.E.2d 
333, 117 Va, 222. 

Wash.—Strand v. State, 132 P.2d 
1011, 16 Wash.2d 107. 

24. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct, 291, 
311 U.S. 377, 85 L.Ed. 243, rehear¬ 
ing* denied 61 S.Ct. 648, 312 U.S. 
712, 86 L.Ed, 1143, petition denied 
63 S.Ct. <67, 317 U.S. 694, 87 L.Ed. 
487. 

25. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., supra. 

26. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co,, supra. 

Minn.—State v. Longyear Holding 
Co.. 29 N.W.2d 657, 224 Minn. 451. 

27. Or.—Luscher v. Reynolds, 66 P, 
2d 1158, 163 Or. 625. 

Utah.—State v. Polio, 262 p. 987 71 
Utah 91. 

46 C.J. p 404 note 14. 


Beasoh for the common-law rule is 
that in England, owing to the limit¬ 
ed area of the country, all stream.s 
as a rule are not in fact navigable 
until tidewater is reached.—Home 
Real E.stato Loan & Ins. Co. v. I»ar- 
mele, 197 S.E. 714, 214 N.C. 63—45 C. 
J. p 404 note 14 [a]. 

28. U.S,—Clark v. Pigeon River Im¬ 
provement Slide & Boom Co., C.C. 
A.Minn., 62 P.2d 660. 

D.C.—Miami Beach Jockey Club v. 
Bern. 83 E. 2 d 715, 65 App.D.C. 309,’ 
certiorari denied 67 S.Ct. 17, 299 
U.S. 566, 81 L.Ed. 409, and opinion 
supplemented 86 F.2d 135, 66 App. 
D.C. 254. 

Md.—Gray v. Gray, 16 A.2d 166, 178 
Md. 666 . 

N.C.—Home Real Estate Loan & In¬ 
surance Co. V. Parmole, 197 S.E 
714, 214 N.C. '63, 

Or.—Luscher v. Reynolds, 56 P. 2 d 
1168, 163 Or. 625. 

Utah.—State v. Rolio, 262 P. 087 71 
Utah 91. 

29, Or.—Luscher v. Reynolds, 66 P. 
2d 1168, 163 Or. 625. 

Utah.—State v. Rolio, 262 P, 937 71 
Utah 91. 

45 C.J. p 406 note 22 . 

30. Miss.—Morgan v. Reading, ll 
Miss. 366. 

45 C.J. p 404 note 15. 


31 . —Attorney - Coneral v. 
Wood, 108 Mas.M. 436, 430. 11 Am. 
R. 380. 

45 C.J. p 405 note 16, 

32. N.Y.—People v. Tibbotts. 19 N. 
Y. 523. 

45 C.J. p 405 note 17. 

3a U.S.—^U. S. V. Cress, Ky.. 37 S, 
Ct. 3K0. 243 U.a 316, 61 L.KU 746 . 

I 4 5 C.J. p 405 note 18. 

Right of navigation in waters not 
technically navigable see infra 4 
20 . 

34, Ill.—Schulte V. Warren. 75 N.B. 
783, 218 Ill. 108, 13 L.R.A..N,S.. 
745. 

45 C,J. p 405 note 19. 

Ownership of land under water iren- 
orally see infra }} 89-93. 

35. U.S.—State of Texas v. Chuofce, 
C.O.A.Tex,, 154 F.2d 1, certiorari 
denied 67 S.Ct 45, 329 U.S. 714, 91 
L,Ed. 620. 

45 C.J. p 406 note 20. 

3a N.Y.— Van Cortlandt v, New 
York Cent R. Co., 250 N.Y.S. 298. 
139 Mlac. 892, reversed on other 
grounds 263 N.T.S. 842, 238 App. 
Dlv. 132, reversed on other 
grounds 192 N.B. 401, 265 N.Y. 249. 

46 C.J. p 406 note 21, 


48 



65 C. J. S. 


NAVIGABLE WATERS 


§ 5 


whether they are tidal, and bodies of water are navigable 
in fact when they are used or are susceptible of being 
used in their ordinary condition as highways for com¬ 
merce over which trade and travel are or may be con¬ 
ducted in the customary modes of trade and travel on 
water. 

The generally prevailing test of navigability of 
waters in the United States is whether they are nav¬ 
igable in fact, without regard to whethey they are 
tidal,so that a stream or other body of water is 
navigable in law when it is navigable in fact, an-d 
conversely, if it is not navigable in fact, it is not 


navigable in law.38 In this respect, a stream or 
other body of water is navigable in fact where, and 
only where, it is of sufficient capacity to be capable 
of being used for useful purposes of navigation, that 
is, for trade and travel in the usual and ordinary 
modes.^^ As otherwise expressed, bodies of wa¬ 
ter are navigable in fact when they are used or are 
susceptible of being used in their ordinary condition 
as highways for commerce over which trade and 
travel are or may be conducted in the customary 
modes of trade and travel on water,and this is 


37. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 85 I-..Ecl. 243, rehear- 
InpT denied 61 S.Ct. 54S, 312 U.S. 
712. 85 U.Ed. 1143, petition denied 
63 S.Ct. 67, 317 U.S. 694, 87 L.Ed. 
487—State of Arizona v. State of 
California, 51 S.Ct, 622, 283 U.S. 
423, 75 I^.Ed. 1154—U. S. v. State 
of Utah, 61 S.Ct. 438. 283 U.S. 64. 
75 Lr.Ed. 844—Clark v. Pigeon Riv¬ 
er Improvement Slide & Boom Co., 
C.C.A.Minn., 62 F.2d 650—U. S. v. 
Property on Pinto Inland, D.C.Ala., 
74 F.Supp. 92. 

D.O.—^'Minini Bt^ach Jockey Club v. 
Dorn, App.D.C., 83 F.2d 715, 65 
App.D.C. 369, certiorari denied 67 

S. Ct. 17. 290 U.S. 656, 81 U.Ed. 
409, and opinion aupplemented 86 
F.2d 135, 66 App.D.C. 254. 

N.T.—Van Cortlnndt v. Now Tork 
Cent. R. Co., 192 N.E. 4n'l, 265 N. 

T. 2in -«-nofird of Uud.Mon Rlv(‘r 
Regulating Pl.st. v. Fonda, J. & O. 
H. Co.. 228 N.V.S. 686, 223 App. 
DIv. 358, modilPnl on other 
ground.H 164 N.H. .511. 240 N.Y. 445, 
amendment of remittitur granted 
166 N.R 324, 256 N.Y. 559. 

Utah.- State v. llolio, 262 P. 987, 71 
Utah 91. 

45 CJ. p 40$ notes 22, 23. 

38 * La.—State v. Jeff<‘r.son Island 
Salt Mining Co., 163 So. 145, 183 
La. 304, certi<>rarl denied Jefferson 
Islaritl Salt Mining Co. v. State of 
Louisiana, 66 S.Ct. 591, 297 U.S. 
710, 80 L.Fd. 1001, r<*heariug de¬ 
nied 56 S.Ct. 667, 207 U.S. 729, 80 
L.Kd. 101L .-'McCluskey v. Meraux 
• 4 SC Nunt-z, App., 186 So. 117, rein¬ 
stated 188 So. 669. 

N.Y.—People t)x rel. New York Cen¬ 
tral K. Oo. V. State Tax Commis¬ 
sion, 16 N.Y.S.Od 812, 268 App. 
Div. 366, affirmed 29 N.E.2d 932, 
284 N.y. 616—People v. System 
Properties, 76 N.y.a2d 768, 189 
Misc. 991, 

N.C.—dVrry v. Morgan, 14 S.E.2d 46, 
219 N.C, 377—Home Real Estate 
Loan & Insurant'^ Co. v. Purmeie, 
197 S.F. 714, 214 N.C. 68 , 

Pa.—Cleveland & P. R. Co. v. Pitt.s- 
hurgh Coal Co„ 176 A. 7, 317 Pa. 
395, certiorari denItKl 66 S.Ct. '655, 
295 U.S. 743. 79 L.Ed. 1689. 

Tex.—Diversion Lake Club v. Heath, 
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86' S.W.2d 441, 126 Tex. 129—<;or- 
pus Juris cited In Taylor Fishing 
Club V. Hammett, Civ.App., 88 S. 
W.2d 127, 129, error dismissed. 

45 C.J. p 406 note 23. 

In applying the Constitution and 
laws of the United States the text 
rule governs. 

U.S.—U. S. V. Champlin Refining Co., 
C.C.A.Okl., 156 F.2d 769, affirmed 
67 S.Ct. 1346, 331 U.S. 788, 91 L.Ed. 
1818, rehearing denied 67 S.Ct. 
1727, 331 U.S. 869, 91 L.Ed. 1872— 
Wisconsin Public Service Coi'pora- 
tion V. Federal Power Commission, 

C. C.A.7, 147 F.2d 743, certiorari de¬ 
nied 65 S.Ct. 1.574, 1575, 325 U.S. 
880, 89 L.Ed. 1996—U. S. v. Ross, 

D. C.Mo., 74 F.Supp. 6. 

Minn.—State v. I.iongyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 
Okl.—Aladdin Petroleum Corp. v. 
State ex rel. Com'rs of Land Office, 
101 P.2d 224. 

45 C.J, P 406 note 23 [b], 

39. U.S.—Davis V. Gulf I. Ry. Co. 

of Texas, C.C.A.Tex., 31 F.2d 109 
—Corpus Juris cited in IT. S. v. 
Ross. D.C.Mo., 74 F.Supp. G, 9—U. 

S. V. Laclley, D.C.Idaho, 4 F.Supp. 
580. 

Ark.—McG abbey v. McCollum, 179 
S.W.Od 661. 207 Ark. 180. 

Mich.—Putnam v. Kinney, 227 N.W. 
741, 248 Mich. 410. 

N.Y.—Van Cortlandt v. New Tork 
Cent R. Co., 192 N.E. 401, 2'65 N.T. 
249. 

N.O.—Tlome Real Estate Loan & In¬ 
surance Co. V. Parmclo, 197 S.E. 
714, 214 N.C. 63. 

T<‘x.—St. Paul l<fire &, Marine Ins. 
Co. V. Carroll, Oiv.App., 106 S.W. 
2d 767, error (lismis.M(‘d—Corpus 
Juris cited in Taylor Fishing Club 

V. Hammett Civ.App., $8 S.W.2d 
127, 129, error dismissed. 

Utah.—Monroe v. State, 176 P.2d 
759, 111 Utah 1. 

45 C.J. p 406 note 23. 

Continuous channel for commerce 
Navigable waters are waters 
which by themselves or in connec¬ 
tion with other waters form a con¬ 
tinuous channel for commerce with 
foreign countries or among the 
states.—Perry v, Morgan, 14 S.E.2d 
46, 219 N.C. 377—Home Real Estate 
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Loan & Insurance Co. v. Parmele, 
197 S.E. 714, 214 N.C. 63. 

Ziakes 

(1) Lakes as well as rivers are in¬ 
cluded in the rule. 

U.S.—U. S. V. Ladley, D.C.Idaho, 42 
F.2d 474. 

Utah.—Monroe v. State, 176 P.2d 759, 
111 Utah 1. 

46 C.J. p 406 note 23 ff]. 

(2) Where lake is oval in form 
with its length double its width and 
shore line practically unbroken by 
coves or bays, lot lines bounding 
lake at right angles, lake is legally 
nonnavigable.—Mix v. Tice, 298 N. 

T.S. 441, 164 Misc. 261. 

40. U.S,—U. S. V. Appalachian Elt‘ 0 - 
tric Power Co., Va., 61 S.CR. 291, 
311 U.S. 377, 85 L.Ed. 243, reh. iir- 
Ing denied 61 S.Ct. 648, 312 U.S. 
712, 85 L.Ed. 1143, petition denir'd 
63 S.Ct. 67, 317 U.S. 594, 87 L.Ed. 
487—U. S. V. State of Utah. 61 S. 
Ct. 438, 283 U.S. '64, 76 L.l^kl. 844— 
Wi.scon.sin Public Service Corp. v, 
Federal Power Comml.ssion, C.C.A. 
7, 147 F.2d 743, certir)rari donit‘d 
65 S.Ct. 1674, 1576, 325 U.S. 880, 
89 I..Ed. 1996—Clark v. Ifig.-on 
River Improvement Slide iSt, i 5 u<uu 
Go., C.C.A.Minn., 52 F.2(l Oi.lO—U. 
S. V. Lad ley, D.C.Idaho, 42 F.2d 
474, 

D.C.—Miami Beach Jockey Club v, 
Dern, 83 F.2d 715, 66 App.D.C, 369, 
certiorari denied 57 S.Ct. 17, 299 

U.S. 560, 81 I..Kd. 409, and opin¬ 
ion supplemented 86 F.2d 135, 66 
App.D.C. 254. 

Md.—Gray v. Gray, 16 A.2d 166, 178 
Md. 566. 

N.Y,—Van Cortlandt v. New Tork 
Cent. R. Co., 192 N.E. 401, 265 Nb 
Y. 249—Board of Hud.non lUw^r 
Regulating Dint. v. Fonda, etc., 
R. Co., 217 N.Y.S. 781, 127 Mlsc. 
8 ' 66 . 

Ohio.—Ea.st Bay Sporting Club v. 
Miller, 161 N.E. 12, 118 Ohio St, 
360. 

Pa.—Cleveland & P. B. Co. v. Idtt.s- 
burgh Coal Co., 176 A, 7, 317 Pa. 
395, certiorari denied 65 S.Ct. 655, 
295 U.S. 743, 79 L.Ed. 1689. 

R.I.—Asselin v. I^Iount, 14 A.2d 696, 
65 R.I. 293, reargument denied 16 
A,2d 328, 65 RJ. 443. 
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the test generally used in applying the Constitution 
and laws of the United States.^l This is also the 
doctrine of the civil law under which rivers are 
navigable when they are “navigable” in the common 
sense of the term, although not rivers in which the 
tide flows and reflows.^2 

Under the rule applying the test of navigability in 
fact, the common-law distinction between “naviga¬ 
ble” rivers and those which are simply recognized 
as “highways” does not exist, and a floatable stream 
is considered a navigable stream.43 Navigability 
is to be determined by the condition of the body of 
water and all the surrounding circumstances.'^^ It 
is immaterial that there is no current,as where 
the water is a bayou of a navigable river,'^^ Wa¬ 
ters do not lose their character of navigability by 
the assertion of a claim of private ownership ignor¬ 
antly submitted to by the public.47 

b. Natural Navigability 

The navigability of a stream does not depend solely 
ron the natural and ordinary condition of the waterway, 
and, if a stream is otherwise suitable for navigation, It 
is not barred from being considered a navigable water 
merely because artificial aids must make the highway suit¬ 
able for use before commercial navigation may be under¬ 
taken. 

Under the rule that bodies of water are navigable 
in fact when they are used or are susceptible of : 


I being used in their ordinary condition as highways 
I for commerce, as discussed supra subdivision a of 
this section, the words “ordinary condition” refer 
only to the volume of the water, the gradients, and 
the regularity of the flow,^^ ^nd the navigability of 
a stream does not depend solely on the natural and 
ordinary condition of the waterway.The avail¬ 
ability of the stream for navigation must also be 
considered,^^ and a waterway otherwise suitable for 
navigation, is not barred from that classification 
merely because artificial aids must make the high¬ 
way suitable for use before commercial navigation 
may be undertaken.51 So, it has been held in par¬ 
ticular connections that the test of navigability is 
the capacity of the water for transportation and 
commerce after improvement for those purposcs .^2 
Moreover, it is not necessary in order to render wa¬ 
ters navigable that the improvements shoiild be ac¬ 
tually completed or even authorized, provided such 
improvements are reasonably feasible under the cir- 
cumstances.ss Other decisions, however, have held 
that in order to be navigable, water must he naviga¬ 
ble in its natural state without artificial aid.^»^ 
When a stream which is navigable in its natural con¬ 
dition is improved for the purpose of enlarging its 
usefulness, the public easement for navigation ex¬ 
tends to its enlarged condition.^^ 


Tenn.—American Red Cross v. Hin¬ 
son, 122 S.W.2d 433, 173 Tonn. 667. 

Tex.—Taylor Fishing Club v. Ham¬ 
mett, Civ.App., 88 S.W.2d 127, er¬ 
ror dismissed. 

Va.—Ewell v. Lambert, 13 S.E.2d 
333. 117 Va. 222. 

/41. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 201, 
311 U.S, 377, 85 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 548, 312 U.S. 
712, 85 L.Ed, 1143, petition denied 
63 S.Ct. 67. 317 U.S. 594. 87 L.Ed. 
487—U. S. V. Ross, D.C.Mo., 74 F. 
Supp. 6. 

;D.C.—Miami Beach Jockey Club v. 
Dern, 83 F.2d 715, 66 App.D.C. 3'60, 
certiorari denied 57 S.Ct 17, 209 
U.S. 556, Si L.Ed. 409, and opinion 
supplemented 86 F.2d 135, 66 App. 
D.C. 254. 

■Minn.—State v. Longyear Holding 
Co,. 29 N.W.2d 657, 224 Minn. 451. 

■"Navigable waters of the United 
States" defined see supra § 1. 

Federal regulation of navigable wa¬ 
ters under commerce power see 
Commerce §§ 37, 72-76. 

.42. Tex.—Corpus Juris cited in 
Manry v. Robison, 66 S.W.2d 438, 
447, 122 Tex. 213. 

45 C.J. p 4Q5 noj-te 24. 

.43. Wis.—^Nekoosa Edwards Paper 
Co. V, Railroad Commission, 228 
N.W. 144, 201 Wis. 40, rehearing 

.denied 229 631. 201 Wis. 40, I 


afiflrmed 61 S.Ct 352, 283 U.S. 787, 
75 L.Ed. 3 416. 

45 C.J. p 408 note 25. 

44. Tenn.—State v. West Tennessee 
Land Co., 3 58 S.W. 746, 127 Tenn. 
575, Ann.Cas.l0l4B 1043. 

45 C.J. p 408 note 26. 

45. Mich.—Turner v. Holland, S3 N. 
W. 283, 65 Mich. 453. 

46. Mich.—Turner v. Holland, su¬ 
pra. 

Tex.—Bigham v. Port Arthur Canal, 
etc., Co., 126 S.W. 324, 69 Tex.Civ. 
App. 367. 

147. N.C.—State V. Twiford, 48 S.E 
686, 136 N.C. 603. 

45 C.J. p 408 note 29. 

43. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct 291, 
311 U.S. 377, 85 L.Ed. 243, rehear¬ 
ing denied '6l S.Ct 648, 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
63 S.Ct 67, 317 U.S. 694, 87 L.Ed. 
487. 

49. U.S.—U, S. V. Appalachian Elec¬ 
tric Power Co., supra. 

50. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., supra, 

51 . U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., supra. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 

52. Cal.—Oakland v. Oakland Water 
Front Co., 50 P. 277, .118 Cal. 160. 

45 C.J. p 409 note 31. 

SO 


53. U.S.—U. S. V. Appnlarhinn Elec¬ 
tric Power Co,. Va.. 61 K.Ct. 291 
311 U.S. 377, 85 L Ed. 2J3. r.-h»«ar- 
ing denied $i S.Ct 54 8, 312 U.S. 
712, 35 Ij.Ed. 1113, petition denif‘<l 
63 S.Ct 67, 317 U.S. 504, 87 L Ed 
487. 

D.C.—Pennsylvania Water & l*ower 
Co. V. Federal Power C'oinmi.ssion. 
123 F.2d 155. 74 App.E.C. 351, cer¬ 
tiorari denied 62 S.Ct, 640, 31S U.S. 
806, 86 L.Ed. 1205. 

54. U.S.—U. S. V. I.adley, F.C.Ida- 
ho, 42 F.2d 474—Gulf & 1. Ry, Co. 
of Texas v. Dnvi«, D.C.Tex., 2$ F. 
2d 930, affirmed, C.C.A., Davi« v. 
Oulf & I, Ry. Co. of Texas. 31 F2d 
109—Harrison v, Fite, C-C.A.Ark,. 
148 F. 781. 

Ark.— McGahhey v. McCollum, 179 S. 

W.2c3 661, 207 Ark. 180. 

N.Y. People V. System Properties, 
76 N.Y.S.2d 758, 189 Miac. 991. 
Ohio.—Jeremy v. Elwell, 5 Ohio Cir. 

Ct 379 , 3 Ohio Cir,Dec. 186. 

Tex. St. Paul Fire & Marine Ins. 
Co. V. Carroll, Civ.App., 106 S.W. 
2d 757, error dismissed. 

Utah.—Monroe v. State, 176 P.2d 759. 

Ill Utah 1 . 

46 C.J. p 408 note 30. 

55. Conn.—Edward Balf Co. t. 

Hartford Electric Ligfet Co., 13S A- 
122, 10« Conn. 315. 

46 C.J. p 409 note 32« 
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c. Completeness and Extent of Navigability 

(1) In general 

(2) Obstructions 

(1) In General 

A stream or body of water need not be navigable in 
its entirety in order to be classed as navigable, and the 
navigability of one part of the stream does not render 
It navigable through its full length, or in all of its 
branches or spreads. 

In order that the stream or body of water be 
classed as navigable, it need not be navigable in its 
entiroty.^^ In other words, a stream or body of wa¬ 
ter which is vSusccptiblc of being used in its ordinary 
condition as a highway of commerce may be naviga¬ 
ble regardless of whether it admits the passage of 
boats at all portions thereof,and the general char¬ 
acter of a stream as being navigable is not changed 
by the fact that at a particular place it is not in 
fact navigable by boats.'*’® On the other hand, a 
stream may be navigable in part and nonnavigable in 
part and the navigability of one part does not render 
the stream navigable through its full length,and 
the more fact that a river is navigable docs not make 
all of its branches^*^ or the spreads of the rivcr^i 
navigable. The spreads of a navigable river arc not 
separate bodies of water comstituting inland naviga¬ 
ble lakes or ponds.A stream which is actually 
nonnavigable is not ^^navigable in fact” because it 


constitutes the outlet of another navigable body of 
water. 

(2) Obstructions 

A stream or other body of water fs not necessarily 
rendered nonnavigable because of the existence of ob¬ 
structions not preventing navigation or which can be 
overcome, or because the stream is not deep enough in 
all portions to admit of the passage of boats. 

As a general rule, a stream or other body of wa¬ 
ter is not rendered nonnavigable because of the ex¬ 
istence of obstructions not preventing navigation®^ 
or which can be overcome,®® or because the stream 
is not -deep enough in all portions to admit of the 
passage of boats.®® So, a stream may be navigable 
despite the obstruction of falls, rapids, sand bars, 
carries, or shifting currents,®7 since the existence of 
such impediments is only a factor to be considered 
in connection with other factors making for nav¬ 
igability.®® A stream docs not become nonnaviga¬ 
ble because it is interrupted by falls, if it can be 
used for purposes of commerce above and below the 
falls,®^ but under some circumstances obstructing 
falls or rapidvS may be of such a nature as to de¬ 
feat navigability.'^^ Artificial obstructions which 
arc capable of being abated by the due exercise of 
public authority do not prevent a stream from being 
regarded as navigablc.*^^ 

d. Public Termini 

A test of navigability sometimes recognized Is that 


50. U.S.—IT. S. V. Appalachian Elec¬ 
tric IN'vwcr Co., Va., Cl S.Ot, 201, 
SU tr.H. :177, 85 I/.IOcl. n'ht‘ar- 
iPK dcni«Ml Cl S.Ct. 548, 012 U.S. 
712, 8.5 X^.Kd. rna, pfdJtlon 
€2 S.Ct. 67, 217 U.S. 694, 87 L.IOd. 
487. 

45 C.J. p 413 note 53. 

57. X.T.—I’tMiplc cx rel. New York 
Central U. Co. v. State Tax Com- 
16 N.V.S.2d 812. 258 App. 
IHv. nr.n, aturmed 20 ]Nr.E.2d 032. 
284 N'.V. (iU)- York Power & 

UiKht Corporati<n> v. State, 245 N. 
y.S. 44, 230 App Div. 33S. 

sa K.Y.—Peordti ex rel, New York 
Central U. Co. v. Stale Tax Com- 
miH.sion, 16 N.Y.S.2d 812. 258 App. 
I>iv. 356. alllnned 20 N,E.2d 932, 
28 I N.Y. CtC'—Peoplc v. New York, 
etc., Power Co,. 219 N.Y.S. 497, 219 
App.Div. 114—Water I^ower and 
Control ConmilHsiou v. Niagara 
Falla Power Co., 1 N.Y.S.2d 915. 
166 Mlac, 10. 

69. Md.—Havre de Oracle v. Har¬ 
low, 98 A. 852. 129 Md. 265. 

45 C.J. P 413 note 54. 

60. U.S.—U, S. V, Appalachian Elec¬ 
tric Power Co., D.C.Va., 23 F.Supp. 
83, arnrmed. C.C.A., 107 F.2d 769, 
reversed on other grounds '6l S.Ct. 


201, 311 U.S. 377, 85 T^.Ecl. 243, re- 
h(‘aring denied 61 S.fn. 548, 212 
U.S. 712, 85 I..Eh 1143, petition de¬ 
nied G3 S.Ct. 67, 317 U.S. 594, 87 
I.,E(1. 4S7. 

61. AVi.a,—Xn re Trempealeau Drain. 
Dial., 131 N.W. 838, 146 Wi.s. 308. 

62. Wia,—Slate v. Adelmeyer, 266 
N.W. 83S, 221 Wia. 24G. 

63. N.Y.—People v. System Proper¬ 
ties, 76 N.y.S,2d 768, 189 Misc. 
991. 

64. U.S.—Clark v. Pigeon Iliver Im¬ 
provement Sli<l(^ & Boom (^o., C.C. 
A.Mlnn., 52 F.2d 550—SImmoua v. 
U, S., i:).C.Ky., 32 F.Supp. 302. 

N.Y.—People ex rol. Erie It Co. v. 
State Tax Cornmlaaioii, 43 N.Y.S. 
2d 189, 26G App.Div. 452, afllrmed 
GO N.E.2d 31, 203 N.Y. 900. 

46 C.J. P 414 note 69. 

65. N.Y.—^\’'an Cortlandt v. New 
York Cent R. Co., 263 N.Y.S. 842, 
238 App.Div. 132, reveraod on oth¬ 
er grounds 192 N.E. 401, 265 N.Y. 
249. 

45 C.J. p 414 note 60. 

66. N.Y.—Danes v. Slate. 113 N.E. 
786, 219 N.Y. 67—Now York X’ower 
& Light Corporation v. State, 246 
N.Y.S. 44, 230 App.Div. 338. 

45 C.J. P 414 note 61. 

51 


67. U.S.—U. S. V. Apiialachian Eloc- 

trie Power Co., Va., Oi lOI. 

311 U.S. 377, 85 L.I'kl. 243, rehear¬ 
ing denied Gl S.Ct. 54 8, 312 U.S. 
712, 85 L.IOd. 1143, petition denied 
G3 S.Ct 67. 317 U.S. 604. 87 L.TOcl. 
487—U. S. V. State of Utah, 51 S. 
Ct 43S, 283 U.S. 64, 75 L.Ed. 844— 
Wisconsin Puhlie Service Corp. v. 
Federal intwta* Commission, C.C.A. 
7, 147 F.2d 743, certiorari denied 
05 S.Ct. 1574, 1575, 325 U.S. 880, 
80 L.Ed. 1096. 

Minn.—-.State v. T./ongyf>ar Holding 
Co., 20 N.W.2d G57. 224 Minn. 45L 
45 C.J. p 414 nt)t.e 68 fal. 

68. U.S.—U. S. V. State of Utah, 51 
S.Ct. 438, 283 U.S. 64, 75 l^.Ed. 
84 4. 

69. U.S.—St. Anthony Falla Wat<*r 
Power Co. V. St. Paul Water 
Com'rs, Minn., 18 S.Ct 157, 168 U. 
S. 340, 42 L.Ed. 4 07. 

45 C.J. p 414 not<^ 58, 

70. N.Y.—P(‘opl(‘ V. System Proper¬ 
ties, 76 N,Y.S.2d 758, ISO Miac. 
901. 

45 C.J. p 414 not.(‘ 57. 

71. Alaska.—U. S. v. Lynch, 8 Ala.s- 
kti, 135. 

Minn.—State v. Longyear Holding 
Co„ 29 N.W.2d 657, 224 Minn. 451. 

46 C.J. P 414 note '62. 
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the stream or water must lead from one public terminus 
to another either alone or in connection with other waters, 
in order to be useful for commerce and navigable as a 
matter of law, or at least It has been held that the exist¬ 
ence or absence of such termini is a factor to be con¬ 
sidered. 

A test of navigability, recognized in some cases, is 
that the stream or water must lead from one public 
terminus to another either alone or in connection 
with other waters, in order to be useful for com¬ 
merce and navigable as a matter of law,72 or at 
least it is held that the existence or absence of such 
termini or connection is a factor to be considered in 
passing on the question of navigability.*^3 Accord¬ 
ingly a small inland lake not useful for commerce in 
itself and having no navigable outlet is not naviga¬ 
ble;'^'^ but the absence of a public terminus is not 
conclusive,*^5 and a bay or tidal inlet connected with 
the sea or a larger body of water and capable of 
sustaining vessels of commerce is navigable, even 
though it has no public terminus.'^® The usefulness 
of a bay for anchorage only makes it navigable. 

(B. Government Attitude and Official Acts 

(1) In general 

(2) Meandering 

(1) In General 

While the attitude of the federal government or of a 
state not amounting to a definite declaration Is to be con¬ 
sidered on the question of navigability, such attitude is 
not conclusive, and the question Is one for Judicial de¬ 
termination. 


While the attitude of the federal government or 
its officers, not amounting to a definite declaration, 
is to be considered on the question of navigability, 
as is also the attitude of a state,such attitude is 
not conclusive,^® and navigability is a judicial ques- 
tion.si The duty of a court to determine the ques¬ 
tion of navigability cannot be abdicated or per¬ 
formed by the mere acceptance of findings or opin¬ 
ions of other persons, no matter how competent.^- 
So, the fact that the state on the assumption that 
an inland lake was navigable sold shore lands there¬ 
of to abutting owners is not determinative of wheth¬ 
er the lake is or is not navigable.®^ 

Navigability is not established by the fact that 
congress has granted authority to construct a 
bridge in accordance with the general statute gov¬ 
erning the bridging of navigable waters,or by a 
precautionary proviso in such grant or permission 
that there shall be no interference with naviga¬ 
tion,or by congressional appropriations for the 
improvement of a river.^s A treaty with a foreign 
country making a river a boundary line and provid¬ 
ing that its navigation shall be common to the in¬ 
habitants of both nations does not establish its nav¬ 
igability. 

(2) Meandering 

Thd rUMhIng of a meander line along the bank of 4 
stream does not conclusively establish Its navigability, 
and, similarly, the fact that a stream has not been 
meandered and returned as navigable does not show 


72- Tex.— Corpus Juris cited in 

Taylor Fishingr Club v. Hammett, 
Civ.App., 88 S.W.2d 127. 12D, error 
dismissed. 

45 C.J. p 414 note 63. 

73. W.asli.—Proctor v. Sim, 236 P. 
114, 134 Wash. 606. 

46 C.J. p 414 note 64. 

74. Tex.—Corpus Juris cited In 
Taylor Fishing Club v. Hammett, 
Civ.App., 88 S.W.2d 127, 129, error 
dismissed. 

45 C.J. P 414 note 65. 

75. Ark.—Barboro v. Boyle, 178 B. 
W. 378, 119 Ark. 877. 

Or.—Gullliams v. Beaver Lake Club, 
176 P. 437, 90 Or. 13. 

76. N.C.—State v, Twlford, 48 S.E. 
586, 136 -N.C. 603. 

46 C.J. p 414 note 67. 

>77. H.G.—-State y. Twiford, supra. 

78. U.S.—U. S- .y. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 F. 
2d 769, reversed on other grounds 
61 S.Gt 291, Sll U.S. 377, 86 L.Ed. 
243, rebearin^r denied 61 S.Ct. 648, 
312 U.3. 712, 85 L.Ed. 1143, peti¬ 
tion denied ,S3 .S-Gt. 67, 317 US. 
594, 87 L.-Ed. 487. 

Ark. — Corpus Juris .q^uoted in Lutes- 
ville .Sand Gravel Co. v. Mc¬ 


Laughlin, 26 S.W.2d 892, 894, 181 
Ark. 574. 

45 C.J. p 416 note 92. 

In the absence of direct attack 
for fraud or mistake, secretary of 
interior's decision that portion of 
lake constituted swamp land deter¬ 
mines its nonnavigability.—^Leonard 
V. Pearce, 181 H.B. 399, 348 Ill. 618. 

War department and congressional 
action assuming jurisdiction over 
stream as being navigable, although 
not generally conclusive, wa.s evi¬ 
dence bearing on navigable charac¬ 
ter.—Lutesville Sand Gravel Co. v. 
McLaughlin, 2'6 S.W.2d 892, l8l Ark. 
674. 

79. 45 C.J. p 416 note 93. 

80. Ind.—State v. Tuesburg Land 
Co., 109 H.E. 630, 61 Ind.App. 665, 
rehearing denied 111 N.B. 342, 61 
Ind.App. 666. 

Wash.—Purdy v. State, 92 P.2d 880, 
199 Wash. 638. 

81. Tex.—State v. Bradford, 60 S. 
W,2d 1065, 121 Tex. 616. 

Wash.—Purdy v. State, 92 P.2d 880, 
199 Wash. 638. 

82. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., D.C.Va., 23 F.Supp, 
83, affirmed, C.C,A., 107 P.2d 769, 


reversed on other grounds 61 S.Ct. 
291, 311 U.S. 377, 85 243, re¬ 

hearing denied 61 S.Ct. 618. 312 U. 
S. 712, 85 L.Ed. 1143, petition de¬ 
nied 63 S.Ct. 67, 317 IbS, 694. 87 I^. 
Ed. 487—^JTintzer v. North Ameri¬ 
can Dredging Co., D.C.Cnl., 242 P. 
665, affirmed 246 F. 297, 157 C.C.A. 
489. 

S3. Wash,—Snively v. State, $ P.2d 
773, 167 Wash. 385. 

84, U.S.—National Surety Co. v. 
lAncoIn County, Mont., 238 F. 705, 
151 C.C.A. 555. 

85. U.S.—Oklahoma y, Texas, 43 S. 
Ct. 406, 268 U.S, 574, 66 L.Ed, 771, 
modification denied 43 S.Ct. 251, 
260 U.S. 711, 67 L.Ed. 476. 

88. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co„ D.C.Va., 23 F.Supp. 
83. affirmed, C.C.A., 107 F.2d 769, 
reversed on other grounds 61 S.Ct. 
291. 311 U.S. 377, 85 L.Ed, 243. re¬ 
hearing denied 61 S.Ct 548. 812 U. 
S. 712, 85 L.Ed. 1143, petition de¬ 
nied 63 S.Ct 67, 817 U.S. 594, 87 L. 
Ed. 487. 

45 C.J. p 416 note 96, 

87, U.S.—Oklahoma r. Texas, 42 S, 
Ct 406, 268 U.S. 674, e« L,Ed. 771, 
modification denied 43 S.Ct 251, 
260 U.S. 711, 67 L.Bd. 476. 
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-that it is nonnavigable, although It raises that presump¬ 
tion. 

The running of a meander line along the bank of 
a stream does not establish its navigability.S8 The 
fact, however, that a body of water has been mean¬ 
dered is some evidence of navigability, as discussed 
infra § 9, and may render it prima facie naviga- 
ble,^9 but it is not necessarily or conclusively so.®® 
Similarly the fact that a stream has not been me¬ 
andered and returned as navigable does not show 
that it is nonnavigable,®! but raises that presump¬ 
tion.®* 

f. Change of Status 

A water of well recognized navigability does not lose 
that character merely because It has fallen Into disuse or 
has become temporarily unsuited to navigation. 

As a general rule, a water of well recognized nav¬ 
igability does not lose that character merely be¬ 
cause it has fallen into disuse or has become tempo¬ 
rarily unsuited to navigation.®® In other words, the 
use of a waterway need not be continuous in order 
to make it navigable in law,®^ and, if it is one® 
found to be navigable, it remains so.®^ It has been 
held, on the other hand, that a water navigable at 
■one time may as the result of a variety of causes be¬ 
come thereafter nonnavigablc,®® and that navigabil¬ 


ity at some past time does not mean that a stream 
should be classed as presently navigable contrary to 
the fact.®*^ 

§ 6. - Depth and Capacity for Floatage 

a. In general 

b. Potential availability 

c. Periodic navigability 

a. In G-eneral 

A test of navigability frequently applied Is whether 
the stream or other body of water, by its depth, width, and 
location, is rendered available for commerce, regardless 
of the difficulty of navigation; and, ordinarily, if the 
water Is adapted or Is used for commercial transporta¬ 
tion it is immaterial what kind of vessels are or can be 
employed. 

A test of navigability frequently applied is 
whether the stream or other body of water, by its 
depth, width, and location is rendered available 
for commerce,®® whether or not it is actually so 
used, as discussed infra subdivision b of this 
section. In other words, the question what is a 
navigable water is determined by its capability of 
use by the public for purposes of transportation and 
commerce, rather than the particular extent and 
manner of that use.®® The ease or difficulty of nav- 


88. Mich.—Putnam v. Kinney, 227 
^r.^V. 741. 248 Mich. 410. 

Wash.—Snivcly v. State, 9 P.2d 773. 

lfJ7 Wa.Mh. 385. 

45 O.J. p 410 note 98. 

A legal presumption of navlf?al)jli- 
ty is rmt <*njat('d hy meandering the 
body of water of a lake when Iho 
surveying ofllCfTfl surveyed the land 
juljac<uit to the lake, where the olll- 
a‘r.H Were not clothed with power to 
settle questions of navigability.— 
U. S. V. I^adley, D.C.Idaho, 4 K.Supp, 
.780. 

89. Ark,' Corpus Juris guoted in 
r4Utf‘.sviIIe Sand & Graved Co. v. 
Mer.nughlin, 26 S.W.2d 892. 895, 
181 Ark. 574. 

45 p 416 note 99. 

’99, Ark.—MeOahhey v. McCollum, 
179 S.W.2d 661, 207 Ark, 180. 

45 CJ. p 418 note 1. 

91. Wash.^—Sumner dumber, etc., 
Co. V. Pacific Coast Power Co., 131 
P. 220, 72 Wash. 63L 

45 C.J. p 416 note 2. 

92. in.—Leonard v. Pearce, 181 N. 
IS. 399. 348 III. 618. 

45 C.J. p 416 note 3. 

93* P.S.—tr. S. V. Appalachian Elec¬ 
tric Pow«‘r Co., Vm, 61 S.Ct. 291, 
3U U.a 377, 86 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct 648, 312 U.S. 
712, 85 L.Kd, 1143, petition denied 
03 act 67, 317 U.S. 694, 87 L.ISd. 
487—Wisconsin Public Service 


Corp. V, Federal Power Commis¬ 
sion, C.C.A.7, 147 F.2a 713, certio¬ 
rari denied 66 S.Ct 1674, 1576, 325 

U. S. 880, 89 L.lSd. 1996—Simmons 

V. U. S., D.C.Ky., 32 F.Supp. 302. 
Minn,—State v. Longyear Holding 

Co., 29 N'.W.2d 657, 224 Minn. 451. 
N.T.—l*eople ex rel. Erie It Co. v. 
State Tax Commission, 43 N.Y.S. 
2d 189, 266 App.Div. 452, afllrmed 
60 N.E.2d 31, 293 N.Y. 900—Van 
Cortlandt v. New ITork Cent. H. 
Co., 263 N.T.S. 842, 238 App.Div. 
132, reversed on other grounds 192 
N.E. 401, 266 N.Y. 249. 

46 C.J. p 417 noto 7. 

Effect of statutory declaration of 
navigability or nonnavigabUlty see 
Infra § 7. 

Abaudoumeut uot shown. 

Commercial disuse resulting from 
changed geographical conditions and 
lack of congressional action docs not 
amount to abandonment of navigable 
river or prohibit future exorci.se of 
federal control.—State of Arizona v. 
State of California, 61 S.Ct 622, 283 
U.S. 423, 76 L.Ed. 1154. 

94. U.S.—^U. S. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct 291, 
311 U.S. 377. 85 L.Ed. 243. rehear¬ 
ing denied 61 S.Ct 648, 312 U.S. 
712, 86 L.Ed. 1143, petition denied 
63 S.Ct 57, 317 U.S. 694, 87 L.Ed. 
487. 

95. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., supra—^Economy 

S3 


Light & Power Co. v. U. S., III., 
41 S.Ct 409, 266 U.S. 113, C5 L.Ed. 
847. 

Minn.—State v. T^ongyoar Holding 
Co., 29 N.W.2d 657. 224 Minn. 451. 
9S. Md.—Havre de Grace v. Harlow, 
98 A. 852, 129 Md. 265, 

97. U.S.—Harrison v. Fite, Ark., 148 
F. 781, 784, 78 C.C.A, 447. 

45 C.J. p 41’6 note 6. 

90. La.—Transcontinental Pctrole- 
izm Corp. V, Toxa.s Co., 24 So,2d 
248, 209 La. 62—State v. Aucoin, 
20 So.2d 136, 206 La. 786—State v. 
Oapdevillc, 83 So. 421. 146 La. 04. 
106, certiorari dcuiicd 40 S.Ct. 346. 
262 U.S. 581. G4 L.Ed. 727 and foL 
lowed in Atchal’nlaya Laud Co. v, 
James, 83 So. 426, 146 La. 109. 
Utah.—Monroe v. State, 176 IM’d 
759, 111 Utah 1. 

A lake, in order to bo navignhh*. 
must bo so situated and h ive 8U<‘ii 
length and capacity as will enable 
it to accommodate the public gener¬ 
ally as a nu‘an.H of transportation.— 
Lefevre v. Washington Monument Sc 
Cut Stone Co., 81 P.2d 819, 195 Wash. 
537—Best v. State, 279 P. 388. 15;i 
Wash. 168—Orltnth v. Holman, 63 P. 
239, 23 Wash, 347, 83 Am.S.R. 821, 64 
L.K.A. 178—45 C.J. p 409 note 33 [f}. 
99. U.S.—U. S. V. Appalachian Elec¬ 

tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 86 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 548, 312 U.S 
712, 85 L.Ed. 1143, petition denied 
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igation is not controlling and the general rule is 
that, if the water is adapted or is used for commer¬ 
cial transportation, it is immaterial what kind of 
vessels are or can be employed,2 or whether the 
stream is used by boats or by rafts or for floating 
logs,3 although some authorities have taken as the 
test of legal navigability the capacity of the water 
to afford a passage for sea vessels or the like.'^ On 
the other hand, mere depth of water, without profit¬ 
able utility, will not render a watercourse navigable 
in the legal sense,^ and the fact that there is suffi¬ 
cient water to float a commercial boat is not suffi¬ 
cient to make a lake or stream navigable where it 
does not appear that such water has ever been used 


or will ever be used for commercial purposes as a 
public highway.® So, also, a temporary, precarious, 
and unprofitable use of a body of water is not suf- 
cient to render it navigable in law.'^ 

As a general rule, the character of the commerce 
essential to navigability is that which is useful and 
has practical utility to the public.^ It is generally 
held that the stream must be navigable for some use¬ 
ful purpose, such as trade or agriculture, rather than 
for mere pleasure,^ and that the mere fact that wa¬ 
ters have been used, or are capable of being used, 
by small boats or pleasure craft, such as canoes, 
rowboats, small skiffs, or launches, does not of itself 
render them navigable.^® It has also been held, 


63 S.ct. 67, 317 U.S. 594, 87 L.Bd. 
487—U, S. V, State of Utah, Utfih, 
61 S.ct. 438, 283 U.S. 64, 75 L.Ed. 
844—Wisconsin Public Service 

Corporation v. Federal Power Com¬ 
mission, C.C.A.7. 147 P.2d 743, cer¬ 
tiorari denied 65 S Ct. 1 574, 1575, 
325 U.S. 8S0. 89 L.Ed. 1996—U. S. 
V. Ross, D.C.Mo., 74 F.Supp. '6. 
Minn.—State v. Longvear Holding 
Co.. 29 N.W.2d 657, 224 Minn. 451. 
N.T.—People ex rel. Erie R. Co. v. 
State Tax Commission, 43 N.Y.S. 
2d ISO, 266 App.Div. 452, affirmed 
60 N.E.2d 31, 293 N.Y. 900—Van 
Cortlandt v. New York Cent. R. 
Co., 2G3 N.Y.S, 842, 238 App.Div. 
133, reversed on other grounds 192 
N.B. 401. 265 N.Y. 249. 

Tex.—Taylor Fishing Club v. Ham¬ 
mett, Civ.App., 88 S.W.2d 127, er¬ 
ror dismissed. 

45 C.J. p 409 note 33. 

1. U.S.—U. S. v. State of Utah, 
Utah, 51 S.ct 438, 283 U.S. 04, 75 
L.Ed. 844. 

D.C.—Miami Beach Jockey Club v. 
Dern, S3 F.2d 715, 65 App.D.C. 369, 
certiorari denied 57 S.Ct. 17, 299 U. 
S, 556, 81 L.Ed. 409, and opinion 
supplemented 86 P.2d 136, 66 App. 
D.C. 254. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 057, 224 Minn. 451. 
Tex.—Tavlor Fishing Club v. Ham¬ 
mett, Civ.App., 88 S.W.2d 127, er¬ 
ror dismissed. 

45 C.J. p 410 note 34. 

2. U.S.—U. S. V. State of Utah, 
Utah, 61 S.ct 438, 283 U.S. 64, 75 
L.Ed. 844. 

D.C.—Miami Beach Jockey Club v. 
Dern. 83 F.2d 715, 65 App.D.C. 369. 
certiorari denied 57 S.Ct 17, 299 
U.S. 656, 81 L.Ed. 409, and opinion 
supplemented 8'6 F.2d 135, 66 App. 
D.C. 264. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657. 224 Minn. 451. 
N.Y.—People ex rel. Brie R. Co. v. 
State Tax Commission, 43 N.Y.S. 
2d 189, 266 App.Div. 452, affirmed 
60 N.E.2d 31, 293 N.Y. 900. 

Tex.—Taylor Fishing Club v. Ham¬ 


mett, Civ.App., 88 S.W.2d 127, er¬ 
ror dismissed. 

45 C.J. p 410 note 35. 

‘^Highway by water** 

To extent of stream's public use 
in transportation by boat of person 
and property, channel was a "high¬ 
way by water," even though not ac¬ 
tually adapted for passage by any 
but small craft, such as rowboats 
and small launches.—Toy v. Atlantic 
Gulf & Pacific Co., 4 A.2d 757, 170 
Md. 197. 

3. U.S.—Wisconsin Public Service 
Corp. V. Federal Power Commis¬ 
sion, C.C.A.7, 147 F 2d 743, cer¬ 
tiorari denied 65 S.CT. 1574, 1575, 
325 U.S. 880, 89 Lhld. 1996—Ne-TUv 
Shone Ass’n v. Plogarth, D.C.Mich., 
7 F.Supp. 885, affirmed, C.C.A., 81 
F.2d 70. 

Minn.—Slate v. Longyear HolcUng 
Co., 29 N.W.2d 657, 224 Minn. 451. 
45 C.J. p 410 note 38. 

4. N.C.—State v. Eason, 19 S.E. 88, 
114 N.C. 787, 41 Am.S.R. 811, 23 L. 
R.A. 530. 

45 C J. P 410 note 36. 

5. U.S.—^Harrison v. Fite, C.C.A. 
Ark., 148 F. 781. 

Ark.—McGahhey v. McCollum, 179 S. 

W.2d 661, 207 Ark. 180. 

Utah.—Monroe v. State, 175 P.2cl 759. 
Ill Utah 1. 

Every inland lake or pond that ha.*^ 
tho capacity to float a boat is nof 
necessarily navigable.—Taylor Fish¬ 
ing Club V. Hammett. Tex.Civ.App., 
88 S.W.2d 127, error dismissed. 

G. Wash.—Snively v. State, 9 P.2d 
773. 167 Wash. 385. I 

7. U.S.—Mintzer v. North American 

Dredging Co., D.C.Cal., 242 F. 559 
—Harrison v. Fite, C.C.A.Ark., 148 i 
F. 781. I 

Ark,—McGahhey v, McCollum, 179 S 
W.2d 661, 207 Ark. 180. 

Tex.—St. Paul Fire & Marine Ins 
Co. V. Carroll, Civ.App., 106 S.W. 
2d 757, error dismissed. 

Utah.—Monroe v. State, 176 P.2d 759 
111 Utah 1. 

8. U.S.—tr. S. V. state of Utah, 

54 


1 Utah, 51 S.ct. 438, 283 U.S. 64, 75 
I LEd. 844—U. vS, v. Ladley, D.C. 
! Idaho, 4 RSiipp. 580. 

Tex.—St. T'anl Fir,-* :\Tnrine Tns. 
Co. V, Carroll. Civ.App., 106 S.W.2d 
757, error disnilss<‘d. 

Wa.sh.—Lefevre v. Washington Mon¬ 
ument & Cut Stone Co., 81 P.2d 
819, 195 Wfi.sh. 537. 

45 C.J. p 410 note 37. 

Emergency landing field 
Fact that small lake not usable 
commercially for fran.sporfation of 
passeng(‘r.'-? or frejuhf could he used 
n.s eincrgcTicy landing held for .«ca- 
T>]anea did not make It n.avivalde.— 
Snlve’y v. State, 9 r,2d 773, 167 
Wash. 385. 

9. U.S.—U. S. V. I.aaiey. DC,Idaho, 
43 F.2d 474—TT. S. v. Ros.s, D.C. 
Mo., 74 F.Siu'P. 0. 

Tex.—St. Paul Fire ^ Marine Tns. 
Co. V. Carroll, Civ.App., lao S.W.LTi 
757, error dismi.esrd—T.aylor Fish¬ 
ing Club V. Hnnumdt, Civ.App., 88 
S.W.2<1 127. error dismi.«8ed. 

Utah.—Monroe v. State, 175 P.2cl 
759, 111 Utah 1. 

Wash.—Lefevre v. Wa«ihington Mon¬ 
ument & Cut Stone Co., 8l P.2d 
819. 195 Wa.^^h. 537. 

■15 CJ. p 411 note 40. 

Xiakes held not navigable 
Wash—Smith v. St.nte, 50 r.3d 22, 
184 Wash. 58—-Snively v. State, 9 
P.2d 773, 167 Wa.sh. 3K5, 

10. U.S,—TT S, V. AppahK'hian Elec¬ 
tric Power Co., D.C.Va., 33 F.Supp. 
83, affirmed, CCA.. 107 F.2d 769. 
reversed on other grounds 61 S.Ct. 
291, 311 U.S. 377. 85 L.Kd. 243, 
rehearing denied $i S.Ct. 518, 312 
U.S. 712, 85 LEd. 1143, petition de¬ 
nied 63 S.ct 67, 317 U.S, 594, S7 L. 
Ed. 487. 

Ai-k.—McGahhey v. McCollum, 179 S. 

W.2d 661. 207 Ark. l80. 

Ky.—Natcher v. City of Botvling 
Green, 95 S.W.2d 255. 264 Ky. 584. 
Mich.—Putnam v. Kinney, 227 X.W. 
741, 248 Mich. 410. 

V.Y.—^Van Cortlandt v. New York 
Cent K. Co., 250 N.Y.S. 298, 1.39 
Misc. 892, reversed on other 
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however, that the word '"navig-able” may be extend¬ 
ed beyond its technical signification to refer to all 
bodies of water adapted or used for beneficial pur¬ 
poses, whether commercial or otherwise,such as 
pleasure boating,and that any natural waters that 
are usable for rowing or canoeing may be navigable 
notwithstanding they are shallow, muddy, or 
marshy.^3 Jt has been considered that navigabil¬ 
ity in both directions is essential to legal navigabil¬ 
ity,but other decisions have held that it is not nec¬ 
essary that the stream be available for use in both 

directions.^5 

Capable of floating logs. According to some de¬ 
cisions, streams which are merely floatable and use¬ 
ful for logging purposes may be considered to be 
navigable, at least for some purposes,i6 even though 
they are not navigable in the technical sense of the 
common law,17 but, in order to partake of navigabil¬ 
ity, the stream must be floatable for logs in its nat¬ 
ural condition at ordinary recurring freshets.i^ 
Other authorities hold that such streams are not 
navigablei^ in a broad sense^O or that the stream 
must be capable of floating rafts as distinguished 


from single logs.^l 

b. Potential Availability 

Ordinarily, it is not the use which has been made of 
the water but the use which may be made of it without 
a change of conditions that determines its navigability; 
but a mere theoretical or potential navigability may be 
insufficient to render a body of water navigable in law. 

As a general rule, it is not the use which has been 
made of the water but the use which may be made 
of it without a change of conditions that determines 
its navigability.22 In other words, if a stream or 
other body of water is rendered available for com¬ 
merce by reason of its depth, width, and location, 
it may be navigable whether or not it is actually so 
used,23 In determining navigability, the capacity of 
rivers to meet future commercial needs may be 
shown by physical characteristics and experimenta¬ 
tion as well as by the uses to which the streams have 
been put.^i So, the lack of commercial traffic is 
not a bar to a conclusion that a stream is navigable 
where personal or private use by boats demonstrates 
the availability of the stream for the simpler types 
of commercial navigation,^5 and it has been held 


prrounda 2G3 N.T.S. 842, 238 App. 
Div. 132, revtjrsod on other 
^jrounds 102 N.K. 401. 205 N.Y. 24 0. 

ll.L—Asselln v. Blount, 14 A.2d 60G. 
65 R.I. 203, rearimment denied 16 
A.2d 328. Gf) R.I. 443. 

Tex.— Corpus Juris cited in Taylor 
Fishing Club v. Hammett, Civ. 
App., 88 S.\V.2d 127, 130, error dis- 
jmissed. 

XJtah.—Monroe v. State, 175 P.2d 
700. Ill Utah 1. 

45 CJ. p 411 note 41. 

The **navign'ble water” of tlio 
■tlnlted States does not include every 
body of water, natural or artificial, 
w^hich ha.s any character or connec¬ 
tion with a navigable stream 
through which a small boat can be 
pushed by oar or polo.—U. S. v. 
Ross, D.C.Mo., 74 F.Supp. '6. 

11. Minn.—Lamprey v. State, 53 N. 
W. 1130. 62 Minn. 181, 38 Am.S.R. 
541. 18 UR.A. 670. 

45 C.X p 410 note 39- 

12. S.C.—State V. Columbia Water 
Power Co., 63 S.F. 884, 82 S.C. 181, 
189, 129 Am.S.R. 876, 22 L.R.A„N. 
a, 435, 17 Ann.Cas, 343. 

45 C.J. p 410 note 39. 

13. Wis.—Baker v. Voss, 259 N.W. 
413, 217 Wls. 415. 

14. Term.—Hoibert v. Edens, 5 Lea 
204, 40 Am.R. 26. 

• 15. Tenn,—American Red Cross v. 

Hinsom 122 S*W.^d 433, 173 Tenn. 
667. 

• 16 C.X p 409 n.ote 33 Cd] (2). 

Hown. river transportatloa 

A stream capable floating to 


market single logs or sticks of tim¬ 
ber during such a portion of the 
year as to make such stream useful 
as a highway is subject to a public 
ea.soment, even if transportation 
may be accomplished down river 
only,—People ex rel. Erie R. Co. v. 
State Tax Commission, 43 N.Y.S.2d 
189, 266 App.Div. 4,52, aflirmed 60 N. 
E.2d 31, 293 N.Y. 900. 

16. U.S.—Nc-Bo-Shone Ass’n v. 
Hogarth, D.C.Mich., 7 F.Supp. 88,5. 
aflirmed, C.C.A., 81 F.2d 70—Ileor- 
man v. Beef Slough Mfg,, etc., Co., 
C.C.Wis., 1 F. 145. 

Mich.—Rushton ex rel. Tloffniaster 
V. Taggart, 11 N.W.2d 193, 306 
Mich. 432. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 6.57, 224 Minn. 4 51. 
N.I-r.—Thoinp.son v. Androscoggin 
River Imp. Co., 54 N.H. 645. 

N.Y.—People ox rel, Eric R. Co. v. 
State Tax Commis.slon, 43 N.T.S.2d 
189, 266 App.DIv. 452, aflirmed 60 
N.E.2d 31, 293 N.Y. 900. 

Or.—Shaw v. Oswego Iron Co., 10 Or. 
371, 46 Am.R. 146—Folger v. Rob¬ 
inson, 3 Or. 455. 

Tex.—St. Paul Fire & Marine Ins. 
Co. V. Carroll, Civ.App., 106 S.W. 
2d 757, error dismissed. 

Wis.—^Nekoosa Edwards I>aper Co. v. 
Railroad Comml^sslon, 228 N.W. 
144, 201 Wis. 40, rehearing denied 
229 N.W. 631. 201 Wis. 40, affirmed 
51 S.Ct 362, 283 U.S. 787, 75 L.Ed. 
1415. 

46 C.X p 411 notes 42, 43 
Right to use streams for driving, 
floating, or rafting logs see Logs 
and Logging § 4'6. 
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17. Me.—^Wil.son v. Harrisburg, 77 
A. 787, 107 Me. 207. 

45 C.X p 411 note 42. 

18. Or.—Kamm v. Normand, 91 P. 
448, 51 Or. D. 126 Am.S.R. 698, 11 
L.R.A.,N.S., 290. 

19. Ga.—Seaboard Air-Tjine R. Co. 
V. Sikes, GO S.E. 868, 4 Ga.App. 7. 

45 C.J. p 411 note 44. 

20. Mo.—Slovensky v. O’Reilly, 233 
S.W. 478. 

45 C.X p 411 note 45. 

21. Cal.—American River Water Co. 
V. Amsden, 6 Cal, 443. 

46 C.J. p 411 note 46. 

22. U.S.—U. S. V. State of Utah, 61 
S.Ct. 438, 283 U.S. 64, 75 L.Ed. 844. 

45 C.J. p 412 note 47. 

23. La.—Transcontinental Petrole¬ 
um Carp. V. Texas Co., 24 So.2d 
248, 209 I..a, 52—State v. Aucoin, 20 
So.2d 136, 206 La. 786—State v. 
Capdeville, 83 So. 421. 146 La, 94, 
certiorari denied 40 S.Ct. 346, 252 
U.S. 581, 64 L.Ed. 727, and fol¬ 
lowed in Atchafalaya Land Co. v. 
James, S3 So. 426, 146 La. 109. 

Utah.—Monroe v. State. 175 P.2d 759, 
111 Utah 1. 

24. U,S.—U. 3. V. State of Utah, 61 
S.Ct 438, 283 U.S. 64, 75 L.Ed. 844. 

25. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct 291, 
311 U.S. 377. 86 L.Ed. 243. rehear¬ 
ing denied 61 S.Ct 648, 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
'63 S.Ct 317 U.S. 694, 87 L.Ed. 
487. 
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that, if watet is ftaVigable for pleasure boating, it 
must be regarded as navigable water, although no 
craft has ever been on it for the purposes of trade 
or agriculture.26 

A theoretical or potential navigability, on the oth¬ 
er hand, has been held not sufficient to render a body 
of water navigable in law.27 Navigability, it has 
been held, is not dependent merely on the physical 
capabilities of a particular body of water to sup¬ 
port the transportation of goods, but the public in¬ 
terest arises only when it is so situated that it be¬ 
comes or is likely to become a valuable factor in 

commerce. 2 8 

c. Periodic Navigability 

The navigable quality of a watercourse need not be 
continuous, but the seasons of navigability must occur 
regularly, and be of sufficient duration to subserve a use¬ 
ful public purpose for commercial Intercourse. 

A stream, in order to be constituted a navigable 
stream, need not be perennially so but may be float¬ 
able only at certain seasons,29 The seasons of nav¬ 
igability, however, must occur regularly, and be of 
sufficient duration to subserve a useful public pur¬ 
pose for commercial intercourse.^*^ The same is 
true of a lake^^ and of marshland which is occasion¬ 
ally flooded.82 An estuary, inlet, or river which is 


navigable at high tide must be classed as a naviga¬ 
ble water, although it is not navigable at low tide.^^ 

§ 7. - Statutory Declarations 

a. In general 

b. Operation and effect 

a. In General 

Statutes declaring certain streams or other bodies 
of water to be navigable do not apply to waters not with¬ 
in their terms, and the question whether a statute enu¬ 
merating certain navigable streams constitutes a declara¬ 
tion by Implication that streams not so enumerated are 
nonnavigable depends on the apparent legislative Intent. 

In some jurisdictions statutes have been enacted 
declaring certain streams or other bodies of water 
to be navigable,and, subject to some limitations, 
such statutes will be given effect by the courts, as 
discussed infra subdivision b of this section. A 
statutory declaration of navigability should not be 
extended to waters not included in its tcrms.3'* 
While a statute enumerating the rivers of a state 
which are declared to be navigable has been held to 
be in effect a declaration by implication that streams 
not so enumerated are nonnavigable,38 it has been 
held that this is not necessarily so and depends on 
the apparent legislative intent.37 


28. Mass.—^Attorney - General v. 
Woods, 108 Mass. 436, 11 Am.R. 
380. 

45 C.X P 412 note 47 [a]. 

27. U.S.—U. S. V. Ladley, D.C.Idaho, 
4 F.Supp. 580—Mintzer v. North 
American Dredging Co., D.C.Cal., 
242 P, 663—Harrison v. Fite, C.C. 
A.Ark., 148 P. 781. 

Tex.—St. Paul Fire & Marine Ins. 
Co. V. Carroll, Civ.App., 106 S.W. 
2ci 757, error dismissed. 

Utah.—Monroe v. State, 175 P.2d 759, 
111 Utah 1. 

28. Utah.—Monroe v. State, supra, 

29. U.S.—Clark v. Pigeon River Im¬ 
provement Slide & Boom Co., C.C. 
A.Minn., 52 F.2d 650—Simmons v. 
U. S., D.C.Ky., 32 F.Supp. 302— 
U. S. V. Hadley, D.C.Maho, 4 P. 
Supp. 580. 

N.y.—People ex rel. Erie R. Co. v. 
Slate Tax Commission, 43 N.Y.S.2d 
189, 266 App.Div. 452, affirmed 60 

N. E.2d 31, 293 N.Y. 900. 

Or.—^Nutter v. Gallagher, 24 P. 260, 
19 Or. 375. 

Tenn.— Corpus Juris cited in Ameri¬ 
can Red Cross v. Hinson, 122 S.W. 
2d 433, 435, 173 Tenn. 667. 

Utah.—Monroe v. State, 175 P.2d 759, 
111 Utah 1. 

45 C.J. P 412 note 48. 

30. U.S.—^U. S. V. Ladley, D.C.Idaho, 

4 F.Supp. 680—Harrison v. Fite, C. I 

O. A.Ark., 148 F. 781. 

Ark.—^MoGahhey v. McCollum, 179 S. 
W.2d 661. 207 Ark. ISO. 


Tenn.—Corpus Juris quoted In Amer¬ 
ican Red Cross v. Hinson, 122 S. 
W.2d 433, 436, 173 Tenn. 667. 

Tox.—Taylor Fishing Club v. Ham¬ 
mett, Civ.App., 88 S.w.2d 127. Er¬ 
ror dismissed. 

Utah.—Monroo v. State, 175 P.2d 
769, 111 Utah. 1. 

45 C.J. p 412 note 49. 

Occasional freshets 

The more fact that logs, poles and 
rafts are floated down a stream oc¬ 
casionally and in times of high wa¬ 
ter does not make it a navigable riv¬ 
er.—Northern New Hampshire Lum¬ 
ber Co. V. New Hampshire Water Re¬ 
sources Board, D.C.N.H., 66 F.Supp. 
177—Willow River Power Co. v. U. 
S., 101 Ct.Cl. 222, reversed on other 
grounds U. 8. v. Willow River Pow¬ 
er Co., 65 S.Ct. 761, 324 U.S. 409, 89 
L.Ed. 1101—45 C.J. p 412 note 40 [c]. 

31. U.S.—U. S. V. Ladley, D.C.Ida¬ 
ho, 42 F.2d 474. 

S.D.—Anderson v. Ray, 166 N.W. 
691, 37 S.D. 17. 

Tox.—Taylor Fishing Club v. Ham¬ 
mett, Civ.App., 88 S.W.2d 127, er¬ 
ror dismissed. 

45 C.J. p 413 note 60. 

32. U.S.—U. S. V. Property on Pin¬ 
to Island, D.C.Ala., 74 F.Supp. 92. 

45 C.J. p413 note SI. 

33. Cal.—Oakland v. Oakland Water 
Front Co., 60 P. 277, ^8 Cal, 160. 

45 C.J. p 413 note 62. 

34. Tex.—^Diversion Lake Club v. 
Heath, 86 S.W.2d 441, 126 Tex, 129 
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—American Llheriy Oil Co. v. 
State, Civ.App., 126 S.W.2d 1107. 

35. Tex,—Taylor Fishing Club v. 
Hammett, Civ.App., 88 S.W.2d 127, 
error di.smissed. 

45 C.J. p 415 note'69. 

Statutory width 

(1) Provi.sion of statute, that all 
"streams’' that retain a 

average width from the mouth up 
shall be considerrd naviynbSe as 
matter of law wa.s appHciihle to 
streams only and not to lakes.—Tay¬ 
lor Fishing Club v. Hammett, su¬ 
pra. 

(2) Only fact necessary to consti- 
I tuto statutory navigable stream is 

that It nttains necessary av^Tage 
width from mouth up.—State v. 
Bradford, Civ.jVpp., 25 S.W.2d 706. 
aflirmed In part and reversed in part 
on other grounds 50 S.W.Sd 1065, 121 
Tox. 5X6—45 C.J. p 415 note 69 Cc3. 

(3) A shallow stream of the noc- 
essary width, which during pro¬ 
longed drought ceased to flow and 
stood In holes was a "perennial 
river" and "navigable stream," as 
deflned by statute, although St wa« 
not in fact navigable.—^Heard v. 
Town of Refugio, 103 S.W,2d 7SS 
129 Tex. 349. 

38. Cal.—Cardwell v, Sacramento 
County, 21 P. 763, 79 Cal. 347. 

45 C.J. p 415 note 70. 

37. Wis.—In re Rutland Drain. 

Dlst, 134 N.W. 838, 148 Wis. 421. 
45 C.J. p 416 note 7L 
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A statute declaring a stream navigable which is so 
in fact does not cause it in law to be nonnavigable 
prior to the act,38 but an enactment that a certain 
river is not navigable affords an implication that it 
was theretofore considered navigable, although it is 
not conclusive,39 A declaration that a river is nav¬ 
igable up to a certain point implies that it is non¬ 
navigable above such point but a contrary view 
has also been taken.^i A statutory provision that a 
stream is a public highway may^^ or may not^^ be 
construed as equivalent to a declaration that it is 
navigable. A statute preserving to the state owner¬ 
ship of the bed of a river does not of itself show a 
recognition of the navigability of the river.'^^ A 
federal statute relinquishing to a state all right of 
control over a portion of a certain river therein has 
been held not equivalent to a declaration that the 
river was nonnavigable.'^^ 

b. Operation and Effect 

Statutes declaring that certain streams are navigable 
are given recognition as far as they do not do violence 
to the fact, but a legislative act cannot Impress the char¬ 
acter of navigability on a stream that Is In fact not 
navigable and thus destroy the vested rights of riparian 
owners, and a legislative declaration that certain waters 
are not navigable does not necessarily make such waters 
nonnavigable. 

Statutc.s declaring that certain streams arc nav¬ 
igable are given recognition as far as they do not do 
violence to the fact;"^^ and a stream which is actu¬ 
ally navigable but is not so at common law may 


thus be given the status of legal navigability,^7 and 
any floatable stream may be declared a public high¬ 
way on providing for just compensation for the 
property rights taken.^3 Ordinarily, it is for a state 
to determine what shall be deemed a navigable 
stream within local rules of property, as discussed 
supra § 2, and a state statute may protect navigable 
waters from impairment and a statute providing 
that streams having a certain average width shall 
be considered navigable in law may be effective with 
respect to the rights of owners of lands abutting on 
such streams,or with respect to the right of pub¬ 
lic use,51 whether or not such streams are actually 
navigable. 

Such statutes, however, do not convert nonnaviga¬ 
ble streams into navigable waters,52 and a legisla¬ 
tive act cannot impress the character of navigabil¬ 
ity on a stream that is in fact not navigable and 
thus destroy vested rights which riparian owners 
have in a nonnavigable strcam,53 or make the 
stream navigable within the meaning of any consti¬ 
tutional provision, treaty, statute, or ordinance of 
the United States.54 So, the legislature may not 
adopt a retroactive definition of navigability which 
would destroy a title already vested under a federal 
grant, or transfer to the state a property right in a 
body of water or the bed thereof that had been pre¬ 
viously acquired by a private owner.55 On the oth¬ 
er hand, a statutory declaration that a river is nav¬ 
igable is not necessary to make it so.55 


38. Pa.—"Loaf V. Pennsylvania Co., 
lU* A. 26S Pa. 579. 

39. Kan.--Kregar v. Fogarty, 96 P. 
S1.1, 7 k Kan. R41—Wood v. Fowler, 
26 Kan. 682. 40 Am.Il. 330. 

40. C’al.—Amerkmn Klvcr Water 
<’o. V. .\mK<Ion, 6 Cal, 443. 

41. Wis.—In re Rutland Drain, 

1.34 K.W. 838, 148 Wls. 421. 

43. WlH.- dn ro Horicon Drain. 

Dist., UC K.W. 12. 130 Win, 227. 

45 C.J. p 415 note 76. 

Commercial route# 

um*d In provlnlun of ordinance 
of 1787 that '’navigahla waters’" lead¬ 
ing into the lill.Hsiw.slppl and the St. 
Lawrence nhaU be common high¬ 
ways, the quoted phrase Is not limit¬ 
ed to navigable water.s which were 
actually parts of auhstantlal, Import¬ 
ant commercial routes when the or¬ 
dinance was enacted.—Lunclhorg v. 
tJnIvcralty of Notre Dame, 282 N.W. 
70. 231 Wia. 187, relxcarlng denied 
285 N.W. 839, 231 Wis. 187. 

43. U.S.—Economy I^Ight, etc., Co. 
V. U, S., III., 41 S.Ct. 409. 266 U.S. 
113, 66 L.Ed. 847. 

45 C.J. p 413 note 77. 

44 . U.S,—U. S. V. Appalachian Elec¬ 
tric Power Co.. D.C.Va., 28 F.Supp. 


83, affirmed, C.C.A., 107 F.2d 769, 
reversed on other ground.s '61 S. 
Ct 291, 311 U.S. 377, 85 L.Fd. 243, 
rehearing denied Cl S.Ct. 648, 312 
U.S. 712, 85 L.Ed. 1143, petition 
denied 63 S.Ct. G7, 317 U.S, 694, 87 
L.Ud. 487. 

45, Ill.—Leitch v. Sanitary Dist. of 
Chicago, 17 N.E.2d 34, 369 Ill. 469. 
48. U.S.—Barnes v. U. S., 46 Ct.Cl. 

7. 

46 C.J. p 415 note 78. 

47 . Ohio.—Guthrie v. McConncl, 2 
Ohio Dec. (Itoprlnt) 167, 1 West.L. 
Month, 093. 

Pa.—Baker v. Lewl.s, 33 Pa. 301, 76 
Am.D. 698. 

48. N.Y.—Ihirtridge v. Eaton, 3 TIun 
633, affirmed 63 N.Y. 482. 

S.C.—State V. Hickson, 39 S.C.L, 447. 

49. Wis.—In re Ilorlcon Drain. 
Dist., 116 N.W. 12, 136 Wi.s. 227, 
followed in In ro Horicon Drain. 
Dist, 116 N.W. 16, 136 Wis. 238. 

60. Tex—Town of Refugio v. 

Heard, Civ.App., 96 S.W.2d 1008, 
reversed in part on other grounds 
Heard v. Town of Refugio, 103 S. 
W.2d 728, 129 Tex. 349. 

5L Tex.—Diversion Lake Club v. 
Heath, 86 S.W.2d 441, 126 Tex 129. 

57 


52. Tex.—St. Paul Fire & Marine 
Ins. Co. V. Carroll, Civ.App., 106 S. 
W.2d 767, error dismissed. 

53. N.D.—Ozark-Mahoning Co. v. 

State, 37 N.W.2d 488—State v. 
Brace, 36 N.W.2a 330. 

45 C.J. p 415 note 84. 

54. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., D.C.Va,, 23 F.Supp. 
83, affirmed, C.C.A., 107 F.2a 769, 
revers<‘d on other grounds '61 S.Ct, 
291, 311 U.S. 377, 86 L.Ed. 243. 
rehearing denied 61 S.Ct, 648, 312 
U.S. 712. 85 L.Ed. 1143, petition 
denied 63 S.Ct. 67, 317 U.S. 694, 87 
L.Rd. 487. 

46 C.J. p 416 note 86. 

65. U.S.—U. S. V. Champlin Refining 
Go., C.C.A.Okl.. 156 F.2d 769, af¬ 
firmed 67 S.Ct. 1346, 331 U.S. 788. 
91 L.Ed. 1818, rehearing denied 67 
S.Ct. 1727, 331 U.S. 869, 91 L.Ed. 
1872. 

N.D,—State v. Brace. 36 N.W.2d 330. 
Old.—Aladdin Petroleum Corp, v. 
State ex rel. Com'rs of Land Of¬ 
fice. 191 P.2d 224. 

66. Tcnn.—Southern R. Co. v. Fer¬ 
guson, 69 S.W. 343, 105 Tenn. 662. 
80 Am.S.R. 908. 

46 C.J. p 416 note 86. 
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Although a navigable stream may cease to be such 
by act of a state legislature,^*^ ^ legislative declara¬ 
tion that certain waters are not navigable, so as to 
authorize a grant to a private person of land un¬ 
der such waters, does not necessarily make such wa¬ 
ters nonnavigable.58 An ordinance of the federal 
government establishing public rights of way in 
navigable waters capable of bearing interstate com¬ 
merce cannot be repealed by one of the states 
but, where navigability in fact is a doubtful ques¬ 
tion, a declaration by a state legislature that the 
stream is not navigable is given weight by the fed¬ 
eral courts.®^ Repeal of a statute declaring a river 


nonnavigable restores the river to its legal status as 
to navigability.®! 

§ 8. Navigability of Specific Waters 

On considerations of actual capacity and utility for 
purposes of navigation, numerous specific rivers and 
waters have been declared to be navigable or public, or 
to be nonnavigable. 

On considerations of actual capacity and utility 
for purposes of navigation, numerous specific rivers 
and waters have been declared to be navigable, or 
public, either in whole or in part,®2 and nuinerous 
bordering or interstate streams have been classified 


57. Mass.—Charlestown v. Middle¬ 
sex County, 3 Mete. 202. 

45 C.J. p 416 note 88. 

58. Pla.—Deering- v. Martin, 116 So. 
54, 95 Fla. 224, followed in Bis- 
cayne Co. v. Martin, 116 So. C'6, 95 
Fla. 259. 

59. U.S.—Economy Light, etc., Co. 
V. U. S., Ill,, 41 S.Ct. 409, 256 U.S. 
113, 65 L.Fd. S47, 

45 C.J. p 416 note 89. 

60. U.S.—Donnelly v. U. S., Cal., 33 
S.Ct. 1024. 228 U.S. 708, 67 L.ETa. 
1035. 

61. Kan.—Kaw Valley Drain. Dist. 
V. Missouri Pac. R. Co., ICl P. 937, 
99 Kan. ISS. 

45 C.J, p 416 note 91, 

62. U.S.—Southern S. S. Co, v. Na¬ 
tional Labor Relations Board, 62 
•S.Ct. 8SG, 316 U.S. 31, 86 L.Ed. 
1246. 

45 C.J. p 417 note 8, 

Waters along* Gulf Coast 

The bays, inlets, and other waters 
along the Gulf Coast which are sub¬ 
ject to the ebb and ilovv of the tide 
of the Gulf of Mexico are ‘hiaviga- 
ble waters.'*—Lorino v. Crawford 
Packing Co., 175 S.W.2d 410, 142 
Tex. 61. 

Xn Alabama 

Mobile River.—Chamberlain v. 
Board of Com’rs of City of Mobile, 
11 So.2d 724, 243 Ala. 662. 

Xn Arkansas 

(1) Spring Riven—Lutesville 
Sand & Gravel Co. v. McLaughlin, 26 
S.\V.2d S92, 181 Ark, 574. 

(2) Other waters see 46 C.J. p 417 
note 8 [a]. 

Xn C^ifomia 

(1) Mono Lake,—City of Los An¬ 
geles V. Aitken, 62 P.2d 685, 10 Cal. 
App.2d 4'60. 

(2) Other waters see 46 C.J. p 417 
note 8 [c]. 

In Georgia 

(1) Altamaha River and the trib¬ 
utary Oconee River.—Georgia Power 
Co. V. Federal Power Commission C. 
C.A.Ga., 152 P.2d 908. 

(2) Other waters see 45 C.J. p 417 
note 8 [e]. 


Xn Kansas 

(1) Arkansas River.—Shore v. 
Shell Petroleum Corporation, D.C. 
Kan., 65 P.2d 696, affirmed. C.C.A., 60 
F.2d 1, certiorari denied 53 S.Ct. IIS, 
287 U.S. 656, 77 L.Ed. 566. 

(2) Other waters see 45 C.J. p 417 
note 8 [i]. 

In Iiouisiana * 

(1) Lake Peigneur.—State v. Jef¬ 
ferson Island Salt Mining Co., 163 
So. 146, 183 La. 304, certiorari denied 
Jefferson Island Salt Mining Co, v. 
State of Louisiana, 56 S.Ct. 591, 297 

U. S. 716, 80 L.Ed. 1001, rehearing 
denied 56 S.Ct. 667, 297 U.S. 729, 80 
L.Ed. 1011. 

(2) Other waters see 45 C.J. p 417 
note 8 [k]. 

In Maine 

(1) Kennebec River below point 
one mile above Swan's Lsland i.s tidal 
portion of navigable stream.—State 

V. Plant, 165 A. 35, 130 Mo. 261. 

(2) Other waters see 45 C-J. p 417 
note 8 [/]. 

In Michigan 

(1) A portion of the Little South 
Branch of the Pere Marquette River. 
—Rushton ex rel. HolTma.ster v. Tag¬ 
gart, 11 N.W.2d 193, 306 Mich. 432. 

(2) Pine River.—No - Bo - Shorn' 
Ass'n V. Hogarth, D.C.Mioh., 7 F 
Supp. 885, aiUnnod, C.C.A., 81 F 3U 
70. 

(3) Other waters see 46 C.J. p 417 
note 8 [m]. 

In Minnesota 

(1) Syracuse Lake.—State v. 
Long-year Holding Co., 29 N.W.2(] 
657, 224 Minn. 461. 

(2) Other waters see 46 C.J. p 417 
note 8 [n]. 

In Mississippi 

Mississippi Sound.—Money v 
Wood, 118 So. 367, 162 Miss. 17. 

In New York 

(1) Chemung River.—People ex 
rel. Erie R. Co. v. State Tax Com¬ 
mission, 43 N.Y,S.2d 189, 266 App. 
''iv. 452, affirmed '60 N.E.2d 31 293 

'.Y. 900. 

(2) Hudson liiver.—The Tiohaliss 
.1, D.C.N.Y., 46 F.2d 199. modilied on 
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other ground.s, Corby v. 

Ramsdell, 48 F.2a 701—46 CJ. p 417 
note 8 [p] ( 4 ). 

(3) Mohawk River.—New Turk 
Powe^r & Ijight Corporatnin v. State 
245 N.Y.S. 44. 23a App.Div. 338—45 
C.J. p 417 note 8 [p] (7). 

(4) Niagara River.—Squaw Irhind 

Freight Terminal C<>. v. (^ry of Buf¬ 
falo, 7 N.E 2d 10 , 273 .V,V, 119 —Ni¬ 
agara Falls Power (*o. v. W.utor Pow¬ 
er and Control Ci'njrni.Hsitm. 195 N. 
K. 5l, 267 N.Y. 256. rt'argurm'nt de¬ 
nied 198 N.E. 372, 25*; N,Y. 495, cer¬ 
tiorari denied Niagara Falls l'‘owr r 
Go. V. Water Power and Control 
Commission of State of New York, 
56 S.Ct. 3 28. 295 U,S. L.Hl! 

4 32—Water Power and (Nnund i\un- 
rnission v. Xiapar.M Falls Power Co., 

1 N.Y.S.ed ‘M5, p :6 Mi.u*. 15 -.-45 C.J. 

P 417 note 8 fp] (N). 

(5) Ratiuette Pcver—.perp’e OX 

rel. New V' rl; <'ent. R, v. 

Tax C(unmia.sir»n, 48 N.Y.S.2d 579. 

268 App.Ptv. .S(!5. 

( 0 ) tdher waters upv c..y. p 417 
note 8 fp] ( 5 ^, (Sp 

la Pcjnnsylvania 

(1) Little Beaver River,—t’b ve- 

hand p. R. Cu. V, Pitisburoh Cnjl 
Co., 176 A. 7. 317 Pa. r^r i-.-iri 
denit'd 5a S.Ct. 55a, 295 U.S. » 15 79 
L.KtI. 16.89. 

( 2 ) Sehuylkill River,- t'Ry .f 

Philathdphia v, Iffiihidelphia Sul ur¬ 
ban Water Co., It;:*, a. 297. ffiiy 
130. 

(3) Other waters uee 45 C.J* p 417 
note 8 [vj. 

In Texas 

(1) Hunt’s and Jtp per Creets.— 
Chicago, R. I, C. Ry. y, Tor- 
nint County Water c*ut£rol ^ Ini- 
provemrutt No. i. 79 s 5 -^ 
12:1 Tex. 432, certiorari denied 55 S. 
Ct. 921, 295 IL.S. 7t;2, 79 L. Ivi, liep 

(2) Sabine River.—vVnjer*ean Lii^- 
erty Oil Co. v. State, Clv.Apn., 125 
S.W. 2 d 1107. 

(3) Other waters see 45 CJ. p 417 
note 8 [y}. 

In Utah 

Certain sections, within Utah, of 
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as navigable.63 Likewise, other decisions have de- considerations, other specific waters have been de¬ 
clared particular waters to be navigable waters of dared nonnavigable,^® or not to be “navigable wa- 
the United States.^^ On the other hand, on like 


Green, Grand (now Colorado), and 
Colorado Rivers.—U. S. v. State of 
Utah. 51 S.Ct. 40S, 283 U.S. 64, 75 L. 
Ed. 844. 
m Vermoixt 

(1) Lake Falrlee.—State v. Malm- 
<iuist. 40 .V.2d 534, 114 Vt. 06. 

(2) Other “boatablo and public” 
waters see 45 C.J. p 417 note 8 [z]. 
In. Wisconsin 

(1) Wisconsin River. 

U. S.—Wisconsin Public Service Corp. 

V. Federal Power Commi.ssion, 147 F. 
2d 743. certiorari denied 05 S.Ct, 1574, 
1575. 32.1 U.S. 880, 89 L.Ed. 1996. 

Win.—Wisconsiti River Impr. Co. v. 

Lyons, 30 Wi.s. 61. 

(2) Other water.s.—Baker v. Voss. 
259 N,W. 413. 217 Wis. 415—45 C 

J. p 417 note 8 fc<ij. 

63, U.S.—U, S. V. Appalachian Elec¬ 
tric Power Co., Va.. 61 S.Ct. 291, 
.111 U.vS. .177, 85 Ed. 243. rehear¬ 
ing denied 6t S.Ct. 518. 312 U.S. 
712, 85 L.Ed. 1143, ptdition denied 
63 S.Ct. 67. 317 U.S, 594, 87 L.Ed. 
487. 

45 C..T. p 418 note 9. 

Coloi*ado River 

U.S.— Stnt»* of Arizona v. State of 
Califfirnia. 51 S.Ct. 522. 283 U.S. 
423. 75 L.Ed. 1154. 

Columbia Rivor 

Ur.- -An<leraon v. Columbia Contract 
Co., 184 P. 240, 185 P. 231, 04 Or. 
171. 7 A.L.U. 653. 

Wash.-'-Creat Niudhern Ry. Co. v. 
Wa.shmktun EbH'lric Co., 86 I^2d 
20S, 197 Wu.sh. 627. 

Mississljjpi Rivor 

U.S,—City of Cino-nville, Miss., v. 
*Mii:er. D.C.Ark.. 47 F.Supp. 341. 
r*‘ve»'.s(*d on other grounds, C.O.A., 
138 F.2d 712. 

45 C.J. p 418 note 9 fed* 
liaassonri Rivor 

Mo.—"Peter. Oil V. City of St Jos«‘ph, 
15*6 S.W.2d 691, 318 Mo. 954—lien- 
son V. Morrow, 61 Mo. 345, 
Monoufrahela River 
U.S.“-<Jrays Landing Ferry Co. v. 

St<nte. CC.A.Pa., 46 F.2d 394. 

45 C.J. p 418 note 9 Ig3. 

Rew River 

U.S .^—IL S. V. Ap{»alnehi.'in Electric 
Power Co.. Vn.. 61 S.Ct 291, 3U U. 
S. 377. 85 L.Ed. 243. rtdienrlng de¬ 
nied 61 S.Ct. n-tS. 312 U.S. 712, 85 
L.Kti, 1143. petition denied 63 S.Ct 
67. 317 U.S. 594. 87 L.Ed. 487. 
Mag’ara River 

K. V.—Niagara Falls Ikiwer Go. v. 
I>ury«‘a. f»7 N.Y.S2d 777. 185 Misc. 
696—Niagara Falls Ik)w<‘r Co. v. 
Maltbie^ 41 N,Y.S.2d 424, 181 Misc. 
19. 

Ohio River 

U.S.—Beilalr©, Bonwood & Wheeling 


Perry Co. v. Interstate Bridge Co., 
C.C.A.W.Va., 40 F.2d 323, certiorari 
denied 51 S.Ct 35, 282 U.S. 861, 75 

L.Ed. 762. 

Pa.—Cleveland & P. R. Co. v. Pitts¬ 
burgh Coal Co.. 176 A. 7, 317 Pa 
395, certiorari denied 55 S.Ct. 655, 
205 U.S. 743. 79 L.Ed. 1689. 

45 C.J. p 418 note 9 [h]. 

SiiSQLuelianiia River 
D.C.—Pennsylvania Water & Power 
Co. V, Federal Power Commission, 
123 F.2d 155, 74 App.D.C. 351, cer¬ 
tiorari denied 62 S.Ct. 640, 315 U. 
S. 806, 86 L.Ed. 1205. 

64. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va.. '61 S.Ct 291. 
311 U.S. 377, 85 L.Ed. 213, rehear¬ 
ing denied 61 S.Ct 548. 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
63 S.Ct 67, 317 U.S. 594, 87 L.Ed. 
487—Grays Landing Ferry Co. v. 
Stone, C.C.A.Pa., 46 F.2d 304. 

D.C.—Pennsylvania Water & Power 
Co. V. Federal Power Commission, 
123 F.2d 155, 74 App.D.C. 351. cer¬ 
tiorari denied 62 S.Ct 640, 315 U.S. 
80G, 86 L.Ed. 1205. 

Particular waters 

(1) Uiscayne Bay.—Miami Beach 
Jockey Club v. Bern, 83 F.2d 715, G5 
.App.D.C. 369, certiorari d(‘nl('d 57 S. 
Ct 17, 299 U.S. 566, 81 L.Ed. 409, and 
opinion supplemented 86 F.2d 135, 66 
App.D.C. 254. 

(2) Tongas.s Narrows.—U. S. v. 
Lynch, 8 Alaska 135. 

65. U.S.—Willow River Power Co. 
V. U. S„ 101 CtCl. 222, reversed 
on other grounds U. S. v. Willow 
Rivor Power Co., 65 S.Ct 761, 324 
U.S. 499, 89 L.Ed. 1101. 

45 C.J. P 418 note 10. 

In Alabama 

(1) Waters at high tide overflew- 
ing marsh island bounded by Mobile 
Pay and Mobile River.—U. S. v. 
Property on Pinto Island, D.C.Ala., 
74 F.vSupp. 92. 

(2) Other waters seo 45 C.J. P 418 
note 10 [a]. 

In Arkansas 

(1) Cook’s Lake.—MeGahh(*y v. 
McCollum, 179 S.W.2d 6'6l, 20?' Ark. 
180. 

(2) Other waters see 45 C.J. p 418 
note 10 [b]. 

In Idaho 

Mis.sion I^ake.—U. S. v. Ladley, D. 
C.Idaho, 4 F.Supp. 580. 

In Kentucky 

Rockcastle River.—r>axtor v. Da¬ 
vis, 67 S.W.2d 678, 252 Ky. 625. 

In Louisiana 

(1) Ibiyou Sale.— P(*gnaud v. 
Grubb <& Hawkln.s, 25 So.2d 606, 209 
La. 826. 


(2) Other waters see 45 C.J. p 418 
note 10 fg]. 

In IMicliigan 

(1) Conover Lake.—Putnam v. 

Kinney, 227 N.W. 741, 24 8 Mich. 410. 

(2) Other waters see 45 C.J. p 418 
note 10 [h]. 

In New York 

(1) Crumhorn Lake.—Mix v. Tice. 
298 N.Y.S. 441, 164 Misc. 261. 

(2) Ticonderoga River.—People 
System Properties, 76 N.Y.S.2d 758, 
189 Misc. 991. 

(3) Other waters see 45 C-J. p 418 
note 10 fZ]. 

In North Carolina 

(1) Myrtle Grove Sound.—Kelly v. 
King, 36 S.E.2d 220, 225 N.C. 709. 

(2) The Yadkin, or Pee Dee River. 
—Dunlap V. Carolina Power & Light 
Co., 195 S.E. 43, 212 N.C. 814. 

In North Dakota 

(1) Fuller’s Lake.—State v. Brace, 
36 N.W.2d 330. 

(2) Grenora Lake,—Ozark-Mahon- 
ing Co. V. State. 37 N.W.2d 488. 

In Oklahoma 

(1) The Grand Rivor.—Grnnd Riv¬ 
er Dam Authority v. Going, D.C.Okl., 
29 F.Supp. 31G. 

(2) Otho]® waters see 45 C.J. p 418 
note 10 [m], 

la Texas 

(1) Medina River.—Heath v. Di- 
vor.sion Lake Club, Civ.App., 33 S.W. 
2d 479. 

(2) Mud Bayou.—Gulf & 1. Ry. Co. 
of Texas v. Davis, D.C.Tex., 26 F. 
2d 930, amrmod, C.C.A., Davis v. Gulf 
ft I. P.y, Go. of Texas. 31 F.2d 109. 

(3) Stanmire Lake.—Taylor Fi.sh- 
ing Club V. HarnnuJl, Civ.App., 88 S. 
\V'.2d 127, error dismis.sed. 

In Utah 

Sctplo Lake.—Monroe v. State, 175 
P.2d 759, 111 Utah 1. 

In Virginia 

lAttle Creek.—Ewell v. Ijambort, 
13 S.E.2d 333, 177 Va. 222. 

In Washington 

(1) Angle Lake.—Snively v. State, 
9 P.2d 773, 167 Wash. 385. 

(2) Ben Slough.—Strand v. State, 
132 P.2d 1011, 16 Wa.sh.2d 107. 

(3) Oallspel River.—Diking Dist. 
No. 2 of Pimd Dreille County v. Cal- 
ispi'l Duck Chib, 118 P.2d 780, 11 
Wash.2d 131. 

(4) Cow I^ake.—Smith v. State, 60 
P.2a 32, 184 Wash. 68. 

(5) Davis Slough.—Groeneveld v. 
Camano Blue Point Oyster Co., 8l P. 
2d 82G, 190 Wash. 54. 

(6) Pine I^ake,—^Best v. State, 27> 
1> 388, 153 Wash. 1'68. 
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§ 8 

ters of the United States/'®^ 

§ 9, Proof of Navigability 

Judicial notice of the navigability of a stream or body 
of water cannot be taken where navigability Is doubtful, 
and ordinarily the question of navigability is one of fact, 
the burden of establishing which rests on the party affirm¬ 
ing it. A wide range of testimony ordinarily is permitted. 

While the courts wfll take judicial notice of the 
navigability of waters on which navigation is con¬ 
ducted as a matter of common knowledge, as dis¬ 
cussed in Evidence § 33 a, such notice cannot be 
taken where navigability is doubtful.®'^ The ques¬ 
tion whether or not a stream, lake, or other body of 
water is navigable is ordinarily a question of fact,^^ 
in the absence of a legislative declaration on the sub¬ 
ject,^ 9 but, where the facts are undisputed or ascer¬ 
tained, the question may be one of law.^O The ju¬ 
dicial standards applicable in determining whether 
conditions in respect of a stream's capacity for use 
in interstate commerce render it a navigable stream 


65 C.J.S. 

within the constitutional requirements for federal 
control, and the ultimate conclusion as to navigabil¬ 
ity, both involve questions of law inseparable from 
the particular facts to which they are applied.'^i 
The burden of establishing the navigability of a 
stream or other body of water usually rests on the 
party affirming it,'^^ and, as bearing on naviga¬ 
bility, the burden of proving that a body of water 
has been meandered is on the party asserting the 
fact.'^^ 

General rules usually govern as to the admissibil¬ 
ity of evidence as to navigability'^^ and the weight 
and sufficiency thereof.The determination of the 
issue of navigability permits a wide range of testi¬ 
mony, including opinions of persons who by training 
and experience are competent.'^^ Evidence regard¬ 
ing navigation of a river after the admission of a 
state to the Union is properly received on the issue 
of navigability of the river at the time the state was 
a-dmittcd.77 The navigability or nonnavigability of 
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(7) Silver Lake.—Lefevre v. 

Washington Monument & Cut Stone 
Co., 81 P.2d 819, 195 Wash. 637. 

(8) Other waters see 46 C.J". P 418 
note 10 [n]. 

In Wisconsin 

(1) Plum Lake.—Lundborg v. Uni¬ 
versity of Notre Dame, 282 N.W. 70, 
231 Wis. 187, rehearing denied 285 N. 
W. 839, 231 Wis, 187. 

(2) Other waters see 46 C.J. p 418 
note 10 [o]. 

68. U.S.—U. S. V. Doughton, C.C.A. 

N.C., 62 F.2d 936-—U. S. v. Ross, D. 
C.Mo., 74 F.Supp. 6. 

67. U.S.—Donnelly v. U. S.. Cal., 33 
S.Ct. 1024, 228 U.S. 708, 67 L.Ed. 
1035. 

46 C.J. p 418 note 12. 

68. U.S.—U. S, V. Appalachian Elec¬ 

tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 86 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 648, 312 U.S. j 
712, 86 L.Ed. 1143, petition denied | 
63 S.Ct. 67. 317 U.S. 694, 87 L.Ed. 
487—State of Arizona v. State of 
California, 6l S.Ct, 622, 283 U.S. 
423, 75 L.Ed. 1154—Wisconsin 

Public Service Corp. v. Federal 
Power Commission, C.C.A.?, 147 

P.2d 743, certiorari denied 65 S.Ct. 
1674, 1576, 325 U.S. 880, 89 L.Ed. 
1996—Grand River Dam Authority 
V. Going, D.C.Okl., 29 F.Supp. 316 
—Willow River Power Co. v, U. S., 
101 Ct.Cl. 222, reversed on other 
grounds U. S. v. Willow River 
Power Co., 66 S.Ct. 761, 324 U.S. 
499, 89 L.Ed. 1101. 

AA — Corpus Juris cited In Goforth 
V. Wilson, 184 S.W.2d 814, 816, 208 
Ark. 35. 

Ma.—^Deering v. Martin, 116 So. 64, 
96 Fla. 224, followed in Biscayne 


Co. V. Martin, 11'6 So. 66, 95 Pla. 
259, 

Mo.—Bollinger v. American Asphalt 
Roof Corporation, 19 S.W.2d 644, 
244 Mo.App. 98. 

Va.—Ewell v. Lambert, 13 S.E.2d 
333, 177 Va. 222. 

Wash.—Lefevre v. Washington 
Monument & Cut Stone Co., 81 P. 
2d 819, 196 Wash. 637—Smith v. 
State, 50 P.2d 32, 184 Wash. 58. 

45 C.J. p 418 note 13. 

69- Wis.—Town of Wausaukeo v. 
Lauerman, 3 N.W.2d 362, 240 Wis. 
320—Angelo v. Railroad Commis¬ 
sion. 217 N.W. 670, 194 Wis. 643. 
Operation and efCect of statutory 
declarations as to navigability 
generally see supra 5 7. 

70. Ala.—Rhodes v. Otis, 33 Ala. 
578, 73 Am.D. 439—Walker v, Al¬ 
len, 72 Ala. 466. 

' 71, U.S.—U. S, V, Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 85 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 548, 312 U.S. 
712, 85 L.Ed. 114.3, petition denied 
63 S.Ct. 67, 317 U.S. 594, 87 L.Ed. 
487. 

72. La,—McCluskey v. Moraux & 
Nunez, 186 So. 117, reinstated 188 
So. 669. 

Tex.—^Heath v. Diversion Lake Club, 
Civ.App., 33 S.W.2d 479. 

46 C.J. p 419 note 14. 

73. Mich.—Giddings v. Rogalewski, 
158 N.W. 951, 192 Mich. 319. 

74. U.S,—U. S. V. Appalachian Blec- 
trlo Power Co., D.C.Va, 23 F.Supp. 
83, affirmed, C.C.A.. 107 F.2d 769, 
reversed on other grounds 61 S.Ct. 
291, 311 U.S. 377. 86 L.Ed. 243, re¬ 
hearing denied 61 S.Ct 648, 312 
U.S. 712, 86 L.Ed. 1143, petition de¬ 
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nied 63 S.Ct 67, 317 U.S, 694. 87 
L.Ed. 487. 

45 C.J. P 419 note 17. 

Profitable use 

Evidence that creek was profitably 
used prior to 1860 for floating logs 
wa.s admis.siblo to show its naviga¬ 
ble capacity.—Nekoo.*4a Edwards Pa¬ 
per Co. V. Railroad Commission, 228 
N.W. 144, 201 Wi.s. 40, n-hraring de¬ 
nied 229 N.W. 631, 201 Wis. 40, af¬ 
firmed 51 S.Ct. 352, 283 U.S. 787, 7S 
! L.Kd. 1415. 

^ 75. U.S.—U. S. V. Stale of Utah. 61 

S.Ct 438. 283 U.S. 64. 75 L.Kd. 814. 
Va.—Ewell v. I-ambert, 13 S.E.2d 
333, 177 Va, 222, 

45 C.J. p 419 note 18. 

Determination as to navigability or 
nonnavigability of specific waters 
see supra § 8. 

Qovenuneat work on river, which 
was limited to a few local stretches, 
did not eHsentially change tiie orig¬ 
inal nonnavigablo condition, was re¬ 
garded as “experimental/" and was 
finally abandoned, w'as not import¬ 
ant evidence of navigability.—U. S, 
V. Appalachian Electric Power Co., 
C.C.A.Va., 107 F.2d 769, reversed on 
other grounds 61 S.Ct 291, 311 U.S. 
377, 85 I...Ed. 243, rehearing denied 
61 S.Ct 648, 312 U.S. 712. 86 L.Ed, 
1143, petition denied 63 S.Ct «7, 317 
U.S. 594, 87 L.Ed. 487. 

78, U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co.. lXC.Va„ 23 F.Supp. 
83, affirmed. C.C.A., 107 F.2<i 769. 
reversed on other grounda 61 S.Ct 
291, 311 U.S. 377. 85 D.Ed. 243. re¬ 
hearing denied 61 S.Ct 548. 312 U. 
S. 712, 86 L.Ed, 1143. petition de¬ 
nied 63 S.Ct 67. 317 U.S. 694, 87 
L.Ed, 487. 

77. U.S.—U. S. V. State of Utah, 61 

S.Ct 438, 283 U.S. 64, 76 L.Ed. 844. 
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a lake or stream not large and well-known must be some evidence of navigability,*^9 although it is not 
established by clear evidence.xhe fact that a conclusive, as discussed supra § 5, 
stream or body of water has been meandered is 

n. GOVEENMENTAL CONTEOL AND OWNEESHIP 


§10. In General 

a. Federal control 

b. State control 

c. Ownership 

a. Federal Control 

Navigable waters of the United States are subject to 
the control of congress which has power to legislate with 
respect thereto as far as commerce is concerned. 

By virtue of the commerce clause of the federal 
Constitution discussed in Commerce §§ 37, 72-75, 
and the clause cnii)owcring congress to make all 


laws necessary to carry into execution the federal 
judicial power in admiralty and maritime matters,^® 
'"navigable waters of the United States,"' which in¬ 
clude waters over which by themselves or in con¬ 
nection with other waters commerce may be car¬ 
ried on between states or with foreign countries, 
and navigable waters which are accessible from a 
state other than the one in which they lie are under 
the control of congress which has power to legis¬ 
late with respect thereto as far as commerce is con- 
cerned.Sl While federal power over navigable wa¬ 
ters is limited to control of the waters for purpos¬ 
es of navigation,or, more precisely, control for 


78. tr.S.—U. S. V. I.nclley. D.C.Idaho, 
42 K2d 474—U. S. v. Ladloy, D.C. 
Idaho, 4 I'\5<upp. 580. 

78. Ark.—^r<;Gahh(‘y v. McCollum, 
17n S!.W.2d 561, 207 Ark, 180. 

45 C.J. p 419 note 18 [c]. 

80, U.S.—U. S. V. Banister Realty 
Co., C.C.N.T., 155 P. 583. 

45 C..r, p 419 note 21. 

81. U.H.—Silaa Maaon Co. v. Tax 
Coininis.slnn of i4tnt,o of WashinK- 
ton. Wash.. 58 S.Ct. 233, 302 U.«. 
186. 82 B.Kd. 187—Uynii v. State, 
Wa.sh., 58 S.Ct. 233, 3(12 U.S. ISO, 
82 B.IOd. 1K7-—Stat<* of Arizona v. 
Stat<* of (tnlifornla, Ariz. & Cal., 50 
S.Ct. 818, 298 U.S. 558, SO U.Ud. 
1331, r<‘h»-arin?T donled 57 S.Ct. 4, 
290 U.S. 61K, SI U.Hd. 456--U. S. v. 

of VlrKinin, 55 S.Ct. 

789, 295 U.S. 4’Oa, 79 U.Ed. 1546. 
N.Y.—Kinirara Power Co. v. 

Wator Power and Control CotnniiH- 
sion. 196 N.M 51, 267 N.Y. 2G5, ro- 
arj?umont donlod 198 N.K. 372, 2GS 
K.Y, 496, c<*rtiorari dtmird Nla^rara 
KiiUh Powor Co, v. Water Power 
and Coturtd CtummiMHion of State 
of New y<»rk, 56 S.Ct. 128, 296 U.S, 
609, 80 U.Ud, 432—Ninnara FallH 
I'owiT Co. V. MaUhi<‘, 41 N.Y,S.2d 
421, 181 UI»«Peoplo, on Com¬ 

plaint of Riloy, V. Hohdo, 273 N.Y. 
S. 851, 152 Mine. 526. 

45 C.J. p 420 note 23. 

Authority conferred by state 

Tho Htatule authorlzinjir the Unit¬ 
ed StatoM to low'tT the waters of 
I^ako Wa.shinKton in aid of a ship 
canal granttMl an eastanent and not 
a n^vticahh* Ikjtmae: if such grant 
wen? treated a« a license it would 
not he revocable after the g-overn- 
ment ha« accepted it and expended 
money on the faith thereof.—Bllger 
V. State, U6 P. 19, 63 Wash. 467, 
power over bed of stream 

(i) The dominant power of the 


federal government over navigable 
waters oxtend.s to the entire bed of 
the stream, which includes the lands 
below ordinary high water mark.— 
IT. S. V. Chicago, M., St. P. & P. R. 
Co., Minn., 61 S.Ct. 772, 312 U.S. 592, 
313 U.S. 543, 85 L.Ed. 10C4. 

(2) With respect to bed of naviga¬ 
ble Hi ream, national government, for 
navigation purpowes, has unre- 
Ktrained power, as long a.s there is 
no taking of riparian owner's land 
not burdened with s(‘rvitude.—Barr 
V. Spalding, D.C.Ky., 46 F.2d 798. 

82. U.S.—U. S. V. Commodore Park, 
Inc., C.C.A.Va., 143 F.2d 720, re¬ 
versed on other grounds 66 S.Ct. 
S0:i, 324 U.S. 386, 89 U.Ed. 1017— 
Pike llaplds T^uwer Co. v. Minneap- 
,olis, St. P, S, S. S. M. R. Co., C.C. 
A.Minn., 99 R2d 902, certiorari de¬ 
nied Minneapolis, St. P. (.Vr S. S. M. 
R, Co. V. Pik(? Rapids Power Co., 
69 S.Ct. 362, 305 U.S. C'GO, 83 U.Ed. 
428, rehearing denied '59 S.Ct. 487, 
30G U.S. GG7, 83 I...Ed. 1062, certio¬ 
rari denied Pike Rapids lk>wer Oo. 
V. Minneapolis, St. P, & S. S. M. R. 
Co., 69 S.Ct. 488, 30G U.S. G40, S3 L. 
Ud. 1040—State of Mis.souri ex red. 
and to Use of Camden County, Mo., 
V. Union Electric lAght Power 
Co„ D.C.Mo., 42 F.2d 692—Streck- 
fus St(?amers v. Pox, D.C.W.Va., 14 
P.Supp. 312. 

D.C.—U. S. V. Belt, 142 P.2d 761, 79 
U.S.App.D.C. 87. 

Pla.—lUscayne Co. v. Martin, 116 So. 
66, 95 Pla. 269—Deering v. Martin, 
IIG So. 64, 96 Pla. 224. 

Md.—Adams v. Carey, 190 A. 815, 172 
Md. 173. 

Mass.—Amory v. Commonwealth, 72 
N.E.2d 649, 321 Mass. 240. 

N.Y.—l^coplo ex rel. Rehigh Valley | 
Ry. Co. V. State Tax Commission, 
159 K.E. 703, 247 N.Y. 9—People | 
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on Complaint of Riley v. Rohde. 
273 N.Y.S. 851, 162 Misc. 626. 
Wa.sh.—Okanogan - Douglas Inter - 
County Bridge Co. v. State, 26G P. 
724, 147 Wash. 454, certiorari de¬ 
nied McPherson Bro.s. Co. v. Okan- 
ogan-Douglas Inter-County Bridge 
Co., 49 S.Ct. 93, 278 U.S. 571, 73 
R.Ed. 612. 

45 C.J. p 420 note 24. 

Flood control a.s Included within fed¬ 
eral powers as to navigable waters 
see Levees and Flood Control § 2. 

Kipariaa rights 

(1) Rights of riparian owners may 
not arbitrarily be do.stroyed or im¬ 
paired by hfgislation which ha.s no 
real or substantial relation to the 
control of navigation, or appropri¬ 
ateness to that end.—U. S. v. River 
Rouge Impr. Co., Mich., 46 S.Ct. 144, 
2G9 U.S. 411, 70 L.Tild. 339. 

(2) Congre.ss may not impair ri¬ 
parian rights by legislation having 
no substantial relation to navigation 
control.—State of Wisconsin v. State 
of Illinois, 49 S.Ct. 1G3, 278 U.S. 367,. 
73 L.Ed. 426. 

irrigation 

The government has no such right 
as to the waters of a stream for ir¬ 
rigation purpo.ses,—Oerlach l^ive 
Stock Co. V, U. S., 102 CtCl. 392. 

Navigable waters in Blstrlot of Co¬ 
lumbia 

In the case of navigable waters In 
the District of Columbia, congress 
has, in addition to the iilcnary pow¬ 
er to control navigation which it ex¬ 
ercises generally over navigable wa¬ 
ters, proprietary powers over the 
lands lying under water, and the 
sovereign power to regulate and con¬ 
trol their use for public purposes 
other than navigation.—U. S. ox rel. 
Greathouse v. Dern, App.D.C., 53 S. 
Ct. 614, 289 U.S. 362, 77 L.Ed, 1250. 
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§ 10 

the purposes of commerce,it is a sovereign, com¬ 
plete, paramount, plenary, and supreme power with¬ 
in its appropriate sphere of action,and it is not 
lost or weakened by reason of previous inaction or 
acquiescence by congress in the exercise of author¬ 
ity by a state,but the federal power, when and to 
the extent exercised, is exclusive of state authori¬ 
ty.^® It is for congress to determine when and to 
what extent its power shall be brought into activi¬ 
ty,®'^ and it may be exercised through general or 
special laws.®® Federal power is not limited to that 
portion of a stream which is in fact navigable, if the 
stream is in general a navigable stream the pow¬ 
er of congress extends to the whole expanse of a 


navigable stream and is not dependent on the depth 
of the water,-90 it may exercise its control over the 
nonnavigable portions of a river in order to pre¬ 
serve or promote commerce on the navigable por- 
tion.^i Federal power over nonnavigable streams, 
not property of the United States, is limited to the 
protection of navigation on other streams.®- The 
power of congress docs not extend to nonnavigable 
waters, not in public lands or reservations of the 
United States, the obstruction of which would not 
affect the interests of interstate or foreign com¬ 
merce,®® but it does extend to nonnavigable waters 
the obstruction of which will affect the navigable 
capacity of navigable waters.®^ The power of the 


83. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 85 L Ed. 243, rehear¬ 
ing denied 61 S Ct. 548, 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
63 S.Ct. 67, 317 U.S. 594, 87 L.Ed. 
487—State of Oklahorna ex rel. 
Phillips V. Guy F. Atkinson Co., D. 

C. Okl., 37 P.Supp. 03, affirmed 61 
S.Ct. 1050, 313 U.S. 508, 85 L.Ed. 
1487. 

Oonunerce includes navigation 

U.S.—Gilman v, Philadelphia, Pa., 3 
Wall, 713, 724, 18 L.Ed. 96. 

45 C.J. p 419 note 20 [a]. 

84. U.S.—U. S. ex rel. Greathouse v. 
Dern, App.D.C., 53 S.Ct. C14, 289 

U. S. 352. 77 L.Ed. 1260~State of 
New Jersey v. Sargent, 46 S.Ct. 
122, 269 U.S. 228. 70 L.Ed. 289— 
Wisconsin Public Service Corp. v. 
Federal Power Commission, C.C.A., 
147 P.2d 743, certiorari denied 65 
S.Ct. 1574, 325 U.S. 880, 89 L.Ed. 
1996—Tennessee Valley Authority 

V. Ashwander, C.C.A.Ala., 78 P.2d 
578, affirmed 56 S.Ct. 466, 297 U.S. 
288, SO L.Ed. '688, rehearing de¬ 
nied 56 S.Ct. 588, two cases, 297 U. 
S. 728, SO L.Ed. 1011, conformed to, 

D. C., 14 F.Supp. 11—U. S. V. 
Doughton, C.C.A.N.C., 62 F.2d 936 
—Streckfus Steamers v. Pox, D.C, 

W. Va., 14 P.Supp. 312. 

Pla.—‘Corpus Juris cited in Pem¬ 
broke V. Peninsular Terminal Co., 
146 So. 249, 256, 108 Pla. 46. 

Ky.—Shannon v. Streckfus Steamers, 
131 S.W.2d 833, 279 Ky. 649— 

Natcher v. City of Bowling Green, 
95 S.W,2d 255, 264 Ky. 584. 

La.—Ilhenny v. Broussard, 136 So. 
669, 172 La. 895. 

Md.—Cforpus Juris cited in Adams v. 

Carey. 190 A. 815. 820, 172 Md. 173. 
N.Y.—People v. Hudson River Con¬ 
necting R. Corporation, 126 N.E. 
801, 228 N.Y. 203, certiorari de¬ 
nied 41 S.Ct. 7, 254 U.S. 631, 65 L. 
Ed. 447. 

Wash.—Ghione v. State, 176 P.2d 
965, 26 Wash.2d 635—Luckenbach 
S. S. Co. V. Denney, 278 P. 419, 152 
Wash. 548. 

45 C.J. P 420 note 26. 


IiigThts 

Statute forbidding maintenance in 
navigable waters of lights as aid to 
navigation, similar to those main¬ 
tained by United States, held ap¬ 
plicable to lights of permanent char¬ 
acter, and intended as aid to navi¬ 
gation.—Canada S. S. Lines v. Great 
Lakes Dredge & Dock Co., C.C.A.Ill., 
81 P.2d 100. 

85. U.S.—Appalachian Electric 

Power Co. v. Smith, D.C.Va., 4 P. 
Supp. 6, reversed on other grounds 
C.C.A,, 67 F.2d 451, and certiorari 
denied 54 S.Ct. 458, 291 U.S. 674, 
78 L.Ed. 1063. 

4 5 C.J. p 420 note 26. 

86. Md.—Adams v. Carey, 190 A. 
815, 172 Md. 173. 

45 C.J. p 422 notes 39, 40. 

Extent of power 

Jurisdiction of federal government 
over navigable streams is exclu.sive 
only in so far as jurisdiction or pow¬ 
er extends.—Shannon v. Streckfus 
Steamers, 131 S.W.2d 833, 279 Ky. 
649. 

87. U.S.—Gilman v. Philadelphia, 
Pa., 3 Wall. 713, 18 L.Ed. 96—Del¬ 
aware R. Co. V, Weeks, D.C.Del., 
293 F. 114. 

Congress is sole judge of means 
necessary for conservation and im¬ 
provement of .navigable capacity of 
navigable stream as long as moans 
adopted have some positive relation 
to that purpose.—^Appalachian Elec¬ 
tric Power Co. v. Smith, D.C.Va., 4 F. 
Supp. 6, reversed on other grounds 
C.C.A., 67 F.2d 451, certiorari denied 
54 S.Ct. 458, 291 U.S. 674, 78 L.Ed. 
1063. 

83. U.S.—Economy Light, etc., Co. 
V. U. S., Ill., 41 S.Ct. 409, 256 U.S. 
113, 65 L.Ed. 847—Gilman v. Phil¬ 
adelphia, Pa., 3 Wall. 713, 18 L.Ed. 
96. 

89, U.S.—U. S. V. Rio Grande Dam 
& Irrigation Company, N.M., 19 S. 
Ct. 770, 174 U.S. 690, 43 L.Ed. 1136 
—State of Oklahoma ex rel. Phil¬ 
lips V. Guy P. Alkinsm Co., D.C. 
Okl., 37 P.Supp. 93, affirmed 61 S. 
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ct. 1050 , 313 U.S. 508, 85 L.Ed. 
1487. 

90. U.S.—Delaware R. Co. v. Weeks, 
D.C.Del., 293 F. 114. 

91. U.S.—State of Oklahoma v. Guy 

P. Atkinson Co., Okb. 61 S Ct. lor.O, 
313 U.S. 508. Sr> L.Ed. 1!K7—U. S. 
V. Slate of Utah. 51 S.f't. 28,3 

U.S. 64. 75 L.Ed. v844—U. S. v. Rio 
Grande Pam Si Irrigaiit>n Co., N. 
M., 19 S.Ct. 770, 174 U.S. 47 

L.Ed. 1136. 

92. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., C.C .\.Va., LtT P,2ci 
769, reversed on other gmuiul.s 61 
S.Ct. 291. 311 U.S. 377, S5 i-.Ed. 
243, rehearing denied 61 S.Ct. 5*8, 
312 U.S. 712. 85 L Eil. 1153, peti¬ 
tion denied 63 S.Ct. 67, 317 U.S. 
594, 87 L.Ed. 4S7. 

Tiibutarios 

(1) The ftaleral government’s 
power over waterways slops \vlth 
tributaries of navigable str«*arn.s.^— 
Grand River Dam Auihority v. Go¬ 
ing, D.C.Okl., 29 P.Supp. 316. 

(2) The federal govcumnient has 
right to remove artiticial obstruc¬ 
tions from rivers which are Iritiu- 
taries of navigable str«‘anis.-“GrarHi 
River Dam Authority v. Going, su¬ 
pra. 

(3) Power over tributaries for 
purposes of flood control seu Levees 
and Flood Control § 2. 

Compared to power over highways 
U.S.—U. S. V. Appaiachiftn ElcctHc 
Power Co., C.C.A.Va., If)7 R2d 769. 
reversed on other ground.s 63 S.Ct. 
291. 311 U.S. 377. 85 L.ICd. 213, re¬ 
hearing denied 61 S.Ct. 648, 312 
U.S. 712, 85 L.Ed. 1143, petition 
denied 63 S.Ct. 67. 31? U.S. 594, 87 
L.Ed. 487. 

93. U.S.—Appalachian Electric 

Power Co, V. Smith, D.C.Va., 4 P. 
Supp. 6, 22, revers4‘d on other 

grounds C.C.A., 67 F.2d 451, cer¬ 
tiorari denied 64 S.Ct. 468, 291 U. 
S. 674, 78 L.Ed. 1063. 

94. U.S.—Appalachian Electric 

Power Co. v. Smith, supra. 
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federal government follows natural changes in the 
channel or banks and is not limited by former con¬ 
ditions.®® 

b. State Control 

Subject to the paramount rights of the federal govern¬ 
ment and to private property rights, a state has full power 
to legis'ate concerning the use of navigable waters within 
its borders. 

A State has full power to legislate concerning* the 
use of navigable waters which are within the terri¬ 
torial limits of the state,without regard to wheth¬ 
er or not they connect with waters outside such lim¬ 
its,^" subject, of course, to the paramount author¬ 
ity of congress over commerce and the navigable 


§ 10 

waters of the United States^S and to private prop¬ 
erty rights.9^^ Unlike the federal government, a 
state in the regulation of navigable waters is not 
limited to regulations for the purpose of naviga¬ 
tion and commerce, but may regulate and control 
navigable waters for any purpose within the scope 
of its sovereign, governmental, and police powers,^ 
although it has been held that the state may not 
interfere wdth navigable waters except for the pur¬ 
poses of navigation unless such action is pursuant 
to its police power.2 

The power of the state is plenary until the fed¬ 
eral government sees fit to exercise its constitu¬ 
tional prerogative unless congress has manifest- 


“No decision definitely defining' tlie 
extent Or limits of the power of 
to re^rulnte or control the 
iknv of a nonnaviK'ahle atr(‘ain 
. , , has lu‘en broug'ht to th<' 

attention of the court/'—Appalachi¬ 
an Kleetric Tower Co. v. Smith, su¬ 
pra. 

Servitude to protect and enlarge 
navigability 

FUnv and power of nonnavigahle 
stream whudi is tributary of naviga¬ 
ble river on which int(U'stato or for¬ 
eign commerce is carried on is im- 
prtjssed with puhito servitude or in- 
tt‘re.^C for purpose of protecting, pre¬ 
serving, and even (‘n'arging naviga¬ 
ble capacity of nnvlgablo river.—Ap- 
palaebian Fleet ric. Power Co. v. 
Smith, supra. 

95. U..S,‘-Phnad.-lphta Co. v. Stim- 
Kon. Apr»I>C.. :i2 S.Ot. 340, 223 U. 
S, IbUl. (bM. .-,0 t..Kd. 570. 

45 C.J. p 421 note Ib'l. 

96. lX.H.-'-U, H. V. Ai>palachlnn Flec- 
tr7e Tower t’o., tJ.C.Va,, 23 lASupp. 
K:;. allirtned. (^C.A., 11)7 F.2a 71)1), 
rev« r.s«'d on other grounds Cl S.Ct, 

2111. an ir.s. 377 . m 5 L.iod. 243 , rc- 

lu^anng denied Cl S,Tt. 548. 31,2 U. 

K. 712. .s:» I. I'M. 1113, petition de¬ 
nied C3 S.Ot. 07, 317 U.S. 5D4, 87 

L. I-M. 40 ;. 

Cal. - XeWf'omh v. City of N(wviu>rt 
Te ach. Co TLM KLM. 7 Cal.2d 333— 
Atuo);<l r. Hammond, 48 T.2d 20, 4 
C^ul.2d 21. 

Fla.- Corpus JTurls cited in Pem- 
brtikt' V. Teninwulnr T<‘rminal Co., 
14f) So, 24 3. 250. 108 TIa. 46. 

Ky,—Slc'tnnon v. St,r«*(‘kfus St(‘am- 
crs. 121 S.W.2<1 82.1, 270 Ky. 64 2 — 
Kfitcher V. City of Howling Oroen, 
35 S.WMM 255. 264 Ky. 584, 

N-T.--Niagara Kalin T<»w*‘r Co. v. 
Duryea. 57 X.r.S.2d 777, 185 MLsc, 
COti. 

Or.—MU V. KiUip, 147 T.2d 836, 174 
Or. Hi. 

S.C.-"Con)ns Juris cited in Clarke v. 
Si»nth Carolina public Service Au- 
tlatrity, IKl H.E. 481, 4K6, 177 S.C. 
427. 

Tex.— Corpus Juris cited in Chicago, 


R. I. & G. Ry. Co. V. Tarrant Co. 
W. Control, 73 S.W.2d 55, 67, 123 
Tex. 432, 

Wis.—Flambeau River Lumber Co. 
V. Cottle. 236 N.W. 671, 204 Wis. 
524—Nekoosa Edwards Paper Co. 
V. Railroad Commission, 228 N.W. 
144, 201 Wis. 40, rehearing denied 
229 N.W. 631, 201 Wis. 40. affirmed 
51 S.Ct. 352, 2S3 U.S. 7S7, 75 L. 
Ed. 1415. 

45 C.J. p 421 note 37. 

Effect of conveyance of land under 
'water by state or municipal au¬ 
thority .see infra § 103. 

Ci'vil and common law 

Control of waters of statutory 
navigable stream.s and rights of gen¬ 
eral public therein are determinabb? 
in liglit of civil and common law, as 
modified by acts of Republic of Tex- 
a.s of 1837, and in light of court de- 
ci.sions with respect to law of 
.stianims.—Divor.sion Lake ('!luh v. 
TTeath, Civ.App., 58 S.W.lkl 51)6. af¬ 
firmed 86 S.W.2d 441, 126 Tex. 129. 

97 . Ohio.—State ex rel. Sguirc v. 
City of Cleveland, 82 N.E,2d 709, 
150 Ohio St. 303. 

45 C.J. p 421 note 37. 

98. U.S.—State of Arizona v. State 
of California, Arlz. & Col., 56 S. 
Ct. 848. 298 ir.S. .558. 80 L.Kd. l.I.H, 
reht-aring denied 57 S.Ct. 4, 29!) i 
U.S. GPS, 81 L.Ed. 456—State of 
Arizona v. State of California, .51 

S. Ct. 522, 283 U.S. 423, 75 L.TOd. 
1154. 

Federal control of navigable wator.s 
gcnu'rally see supra subdivision a 
of this section. 

99. Fla.— Corpus Juris cited in 
Pembrok<j v. Peninsular Termiiuil 
Co., 146 So. 249, 256. 108 Fla, 46. 

Or.—Dill y. ICillip, 147 112d 896, 174 
Or. 94. 

46 C.J. p 421 note 36. 

1. La.—City of Shreveport v. Wil¬ 
kinson, 162 So. 621, 182 La. 783. 

V, inaiit, 156 A. 36, 130 

Me. 261. 

K.M,—State ex rel. State Game Com- 
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I mission v. Red River Val, Co., 382 
I P.2d 421. 51 N.M. 207. 

N.Y.—People, on Complaint of Riley, 
V. Rohde, 273 N.Y.S. 851. 152 Misc, 
526. 

Jurisdiction and dominion Xor gov¬ 
ernmental purposes 
State as sovereign has right of ju- 
ri.sdiction and dominion for govern¬ 
mental purposes over all lands and 
waters within territorial limits.— 
Commonwealth v. City of Newport 
News, 164 S.E. 689, 158 Va. 621. 
Tire prevention 

Defendant, by delivering gasoline 
from his boat to motorboat within 
navigable waters of city of New 
York without obtaining permit from 
fir(^ cominis.sioner, as required by or- 
dinanoo, violated ordinance, oven 
though he was licensed by United 
Stn.te.s government to do coasting 
trade, since ordinance* was proper ex- 
erci.se of poli<^o power and in no way 
interfered with power of congim.^s 
to regulate and improve navigabb* 
waters within limits of city of Neiw 
York.—T'eople, on Complaint of lU- 
b‘y. V. Rohde, 27 3 N.Y.S. 851, 152 
Mlsc. 526. 

2. Cal.—City of Los An gob's v, Ait- 

ken, 52 112cl 585, 10 Cal.Am).2d 

460. 

3 . U.S.—Leitt'h V. City of Chicag;o, 
C.C.A.Ilb, 41 F.2d 728, certiorari 
denied 51 S.Ct. lO'G, 282 U.S. cS9L 
75 t.,Kd. 786. 

N.Y.—Haermn v. TTawkIn.s, 257 N.Y. 
S. 287, 235 Ar>p.Div. 370, reversed 
on other groumbs Marcum v. 
Hawkins. 184 N.E. 817, 261 N.Y. 
193, reargument denhai 185 N.E. 
795, 261 N.Y. C91—New YR)rk rk)w- 
er &. Light Corporation v. State, 
24 5 N.Y.S. 44, 230 App.Div. 338. 
45 C.J. p 422 note 38. 

Shores and banks 

The .state ha,.s the right to have 
natural hanks of navigable stn‘am 
preserved so a.s to maintain the nat¬ 
ural course of the stream.—State v. 
R. E. Janes Gravel Co., Civ.App., 
175 S.W.2d 739, modified on othm- 
grounds 180 S.W.2d 144, 142 Tex 559. 
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’cd an intent completely to supersede the authority 
of the state, navigable waters are subject to the con¬ 
trol of both the state and federal governments.^ 
It has been held that legislation by the federal gov¬ 
ernment is ordinarily exclusive of the authority of 
the state on the same subject,^ and always so where 
there is conflict,^ but not necessarily so otherwise.*^ 
A state is not deprived of power to legislate with 
reference to navigable waters except by a direct 
federal statute dealing with the matter in question,^ 
and is not deprived of such power by an act of con¬ 
gress making appropriations for the improvement 
of the waterway,9 or providing that a city situated 
upon, or reached by, the waterway is a port of en¬ 
try,to or establishing harbor lines where the state 
regulations do not conflict with those of the federal 
government.ti 

Provisions of the ordinance of 1787 for the gov¬ 
ernment of the Northwest Territory, and similar 
provisions in the statutes admitting various states 
into the Union, that certain navigable rivers should 
be and remain highways, forever free, without any 
tax, impost, or duty thereon, have been generally 
held not to take away the power which the state 


could otherwise exercise over such waters, ^2 since 
such provisions do not refer to physical obstructions 
but to political regulations.^^ Furthermore it is rec¬ 
ognized that the states have powers of control and 
regulation over navigable waters which can be ex¬ 
ercised as a matter of local or state policy without 
interfering with the paramount right of navigation 
and which are or should be exempt from federal in- 
terference.^4 

While a state has no power to divert the use of 
a navigable water to other purposes,to impair the 
rights of the federal government in its control of 
its waters in the interest of navigation,or to close 
any navigable water of the United States,^” it may 
close small and unimportant waters, although nav¬ 
igable to some extent, especially where the stream 
has been declared nonnavigable by congress.^^ The 
state may exercise control over the power developed 
on the navigable waters of the state.2t> In border 
streams a state has no authority to interfere with 
the opposite shores or common rights of naviga- 
tion.2i 

Municipal corporations. Ordinarily a municipal 
corporation has no power to supervise, control, regu- 


4- U.S.—state of Wisconsin v. State 
of Illinois, 49 S.Ct. 163, 275 U.S. 
367, 73 L.Ed. 426—Cummingrs v. 
City of Chicago, Ill., 23 S.Ct. 472, 
188 U.S. 410, 47 L.Ed. 525. 

IST.Y.—Niagara Falls Power Co. v. 
Water Power and Control Com¬ 
mission, 196 N.E. 61, 267 N.T. 265, 
reargument denied 198 N.E. 372, 
268 N.T. 496, certiorari denied Ni¬ 
agara Palls Power Co, v. Water 
Power and Control Commission of 
State of New York, 56 S.Ct. 128, 
296 U.S. 609, 80 L.Ed, 432, 

45 C.J. P 433 note 79. 

5. U.S.—The Margaret J. Sanford, 
D.C.Va., 203 F, 331, modified on 
other grounds 213 F. 975, 130 C.C. 
A. 381. 

Alaska.—U. S. v. McGlinchy, 5 Alas¬ 
ka 4. 

6. U.S.—Sanitary Dist, of Chicago, 
V. U. S., Ill., 45 S.Ct, 176, 266 U.S. 
405, 69 L.Ed. 352, 

45 C.J. p 422 note 40. j 

7. U.S.—The Margaret J. Sanford, 
D.C.Va., 203 F. 331, modified on 
other grounds 213 F. • 976, 130 C. 
C.A. 381. 

45 C.J. p 422 note 41. 

a U.S.—U. S. V. Bellingham Bay 
Boom Co., Wash., 20 S.Ct. 343, 17'6 
U.S. 211, 44 L.Ed. 437—Willamette 
Iron Bridge Co. v. Hatch, Or., 8 S. 
Ct. 811, 125 U.S. 1, 31 L.Ed. 629. 

a U.S.—U. S. V. Bellingham Bay 
Boom Co„ Wash., 20 S.Ct. 343, 176 
U.S. 211, 44 L.Ed, 437—Willamette 
Iron Bridge Co. v. Hatch, Or., 8 
S.Ct. 811, 1-26 U.S. 1, 31 L.Ed. 629. 


To. U.S.—^Willamette Iron Bridge 
Co. V. Hatch, supra. 

45 C.J, p 422 note 44. 

11. Cal.—People V. California Fish 
Co„ 138 P. 79, 166 Cal. 576. 

45 C.J. p 422 note 45. 

12. U.S.—In re Los Angeles Lum¬ 
ber Products Co., D.C.Cal., 45 F. 
Supp. 77. 

Wis.—Flambeau River Lumber Co. 
V. Gettle, 236 N.W. 671, 204 Wis. 
524, 

45 C.J. p 422 note 46. 

13. U.S.—Pacific Gas Impr. Co. v. 
Ellert, C.C.Cal., 64 P. 421, followed 
Willamette Iron Bridge Co. v. 
Hatch, Or., 8 S.Ct. 811, 125 U.S. 
1, 31 L.Ed. 629. 

Wis.—In re Southern Wisconsin 
Power Co., 122 N.W. 801, 140 Wis. 
245. 

14. U.S.—Canada Atlantic Transit 
Co. V. City of Chicago, Ill., 210 F. 
7, 9, 126 C.C.A. 587. 

45 C.J. p 423 note 48. 
consent of state 

Federal government does not ac¬ 
quire exclusive legislative jurisdic¬ 
tion over waters within boundaries 
of state without consent of state.— 
Atkinson v. State Tax Commission, 
67 P.2d 161, 166 Or. 461, affirmed At¬ 
kinson V. State Tax Commission of 
Oregon, 58 S.Ct. 419, 303 U.S. 20, 82 
L.Ed. 621. 

Where interests of navigation are 
not Involved and the United States 
does not itself possess property 
rights, control of the use of the 
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flowing water and rights therein of 
riparian owners are subject to the 
laws of the several state.^.—U. S. v. 
Appalachian Electric. Power Co., C. 
C.A.Va., 107 F.2d 769, reversed on 
other grounds *61 S.Ct. 291, 311 U.S. 
377, 86 L.Ed. 243, rehearing denied 
61 S.Ct. 548, 312 U.S. 712, 85 L.Ed. 
1143, petition denied 63 S.Ct. 67, 317 
U.S. 594, 87 L.Ed. 487. 

15. Tux.—Black v. State, Civ.App.. 
253 S.W. 576. 

45 C.J. p 423 note 49. 

16. N.T.—White, Gratwick St Itltch' 
ell, Inc. V. Empire Engineering 
Co., Inc., 210 N.y.S. 563, 125 Mhsc. 
47, affirmed 206 N.Y.S. 973. 211 
App.Div. 834, affirmed 148 N.EJ. 
743, 240 N.Y. 648. 

17. U.S.—Leovy v. U, S.. La., 93 F. 
344, 34 C.C.A, 392» reversed on oth¬ 
er grounds 20 S.Ct 797, 177 U.S. 
621, 44 L.Ed, 914. 

Tenn.—State v. Powers, 137 S,W. 
1110, 124 Tenn. 653, 

18. Ark.—Central Clay Drain. Dist 
V. Booser, 219 S.W. 336, 143 Ark. 
18, 9 A.L.R. 1021. 

45 C.J. p 423 note 62, 

19. Ark.—Central Clay Drain. Dist- 

V. Booser, supra. 

20. Wis.—State v. Bancroft, 134 N. 

W. 330, 148 Wis. 124, 38 L.R.A.,N. 
S., 626. 

46 C.J. p 440 note 17. 

2L U.S.—Rutz V. City of St Louis, 
C.C.Mo,, 7 F. 438, z McCrary 344. 
46 C,J. p 423 note 54, 
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late, or protect the uses of water for navigation,^^ 
but such power may be delegated to a municipality 
by a state.^3 Thus a municipal corporation may 
have power to provide for preserving the naviga¬ 
tion of the river and its tributaries,24 for removing 
therefrom anything detrimental to navigation25 or 
health,26 for preventing refuse or material of any 
kind from being deposited or washed into water¬ 
ways,27 for the collection of dockage, wharfage, 
and other charges,28 for the appointment of such 
officers and employees as may be necessary to ac¬ 
complish the objects specified,29 and for the impo¬ 
sition of fines or penalties for a breach of any or¬ 
dinance passed in pursuance of the powers thus 
confcrred.20 However, municipal regulations as to 
navigable waters are subject to the paramount au¬ 
thority of the federal government,8i and where the 
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matter is covered by regulations of the secretary of 
war under power delegated to him there is no room 
for municipal action.22 

c. Ownership 

Navigable waters are not subject to ownership, and^ 
while the state Is sometimes termed the owner of the 
navigable waters within its territory, it holds title in 
its sovereign capacity and in trust for the public and for 
public use. 

The flow of a navigable stream is not private 
property,23 and navigable waters have been held not 
subject to ownership.34 A riparian owner does not 
own the water opposite his land.25 While the nav¬ 
igable waters of the United States have been said 
to be the public property of the nation,36 and the 
state has been termed the owner of the navigable 
waters within its territory,37 the state holds title to 


22. Cal.—Antio<‘li v. Williams Irr. 
Diat. 205 l\ 6SS, 1S8 Cal. 461. 

45 C.J. p 423 noto 56. 

23. Cal.—Ne\v<‘omh v. City of ITew- 
port Ileach, 60 l\2d 826, 7 Cal.2d 

aoa. 

La.—City of Shrovoport v. Wilkin¬ 
son, 1G2 wSo. 621, 182 La. 783. 

43 C.J. p 381 note 13. 

Delesratlott of limited powers 
La.—City of Shreveport v. Case, 4 
So.2d SOI, 198 La. 702. 

X^oadizLfT explosives 
Authority to enact ordinances rc- 
latinir to paviKation and dorkini^ fa¬ 
cilities in a river docs not confer the 
power to regulate the loading of ex¬ 
plosives in v(ss.<?els .stationed (iithor 
within or beyond th(» municipal lim¬ 
its.—Cutowskl V. Baltimore City, DC I 


A. 630, 127 Md. 502. 



24. Md.—Outowskl 
City, supra. 

V. 

Baltimore 

25. IVId.—fUitowski 
City, supra. 

V, 

Baltimore 

26. Md,---'Gutowski 
City, Hupra. 

V. 

Baltimore; 

27, Md.—Gutowski 
City, supra. 

V. 

Baltimore 

28, Mel—Gutowski 
City, supra. 

V. 

lialtlmore 


N.J.—Uos.s V, Mayor and Council of 
Borongli of Edgewater, 180 A. 866, 
115 K.J.Law 477, aillrmecl l8l A. 
810, 110 N’.J.Law 447, certiorari 
denied 57 S.Ct. 37, 299 U.S. 543. 81 
Um. 400, 

29. Md.—Ctitowski V. Baltimore 

City, 90 A. 630, 127 Md. 502. 

30. Md.—Outuwskl v. Baltimore 

City, supra. 

31. aa—City of Milwaukee v. 

American a Co., C.C.A.Wia., 70 
F.2d 343, certiorari denied 66 S.Ct 
104, 296 ir.S, 591, 80 L,Ed. 418. 

Cal.—NTewcomb v. city of Newport 
Beach, 60 B.2d 825, 7 Cal.2d 393. 

32. U.S.—City of Milwaukee v. 

American a S. Co,, C.C.A.Wlfi., 76 

66 C. J.S.—6 


F.2d 343, certiorari denied 56 S.Ct. 
104, 296 U.S. 591, 80 L.Ed. 418. 
Regulations as to drawbridges 
U.S.—City of Milwaukee v. Ameri- 
<‘.an S. S. Co., supra. 

33. U.S.—U. S. V. West Virginia 
Power Co., D-C.W.Va., 66 F.Siipp. 
298. 

Ownership of lands under water see 
infra §§ 89-93. 

34. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 

311 U.S. 377, 85 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct 548, 312 U.S. 

712, 85 L.Ed. 1143, petition denied 
63 S.Ct 67, 317 U.S. 694, 87 L.Ed. 
487. 

45 C.J. p 421 note 37 [a] (4), (5)-p 
496 note 17 [a] (4). 

35. N.Y.—People v, Tibbetts, 19 N. 
y. 523. 

46 C.J. p 496 note 17. 

Basement 

Interest in waters flowing in navi¬ 
gable stream is an easement, inca¬ 
pable of fixed appropriation or con- 
ver.sion.—Squaw Island Freight Ter¬ 
minal Co. v. City of Buffalo, 284 N. 
Y.S, 698, 246 App.Viv. 472, modified 
on other grounds 7 N.E.2d 10, 273 N. 
Y. 119. 

36. U.S.—U. S. V. Chicago, M. St. P. 
& P. R. B. Co,, Minn., 61 S.Ct 772, 

312 U.S. 592, 85 L.Ed, 1064—Gil¬ 
man V. Philadelphia, Pa., 3 Wall. 

713, 18 L.Ed. 96. 

Statement explained 

U.S.—U, S. V. Commodore Park, Inc., 
O.C.A.Va., 143 F.2d 720, reversed 
on other grounds 65 S.Ct 803, 324 
U.S. 386, 89 L.Ed. 1017. 

Ocean waters 

State of California is not the own¬ 
er of the three-mile marginal belt 
along its coast, and the federal gov¬ 
ernment rather than the state has 
paramount rights in and power over 
that belt; the thirteen original col¬ 
onies did not acquire from the crown 
of England title to three-mile mar- 
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ginal ocean belt, even if they did ac¬ 
quire elements of sovereignty of the 
English crown by their revolution 
against It, and state of California 
could not claim interest, in marginal 
belt on coast line, by reason of its 
alleged admission to statehood on an 
equal footing with the original 
states.—U. S. v. State of California, 
67 S.Ct. 1658, 332 U.S. 19, 91 L.Ed. 
1889, opinion supplemented 68 S.Ct 
20, 332 U.S. 804, 92 L.Ed. 382, rehear¬ 
ing denied 68 S.Ct. 37, 332 U.S. 787, 
92 L.Ed. 370, petition denied 68 S.Ct. 
1517, 334 U.S. 855, 92 L.Ed. 1776. 
BCawoiian waters 

By the transfer of the Plawaiian 
Islands to the United Slates, neither 
the submerged lands within the ju¬ 
risdiction of the Bopublic of Hawaii 
nor the sea waters covering the same 
vested in the United States in a pro¬ 
prietary sense. The United States, 
similarly as the original states, had, 
in respect to the shores within the 
jurisdictien of the United Stales, 
adopted the principles of the com¬ 
mon law.—Bishop v. Mahiko, 35 Ha¬ 
waii 608. 

37. Va.—Tlaughton v. Lankford, 62 

S.E.2a 111, 189 Va. 183—Common¬ 
wealth V. City of Newport New.s, 

1G4 S.E. 689, 168 Va. 621. 

Wash.—(Irhione v. State, 175 P.2d 

965, 20 Wash.2d 636. 

Law applicable 

(1) Ownership of waters of stat¬ 
utory navigable streams and rights 
of general public therein are deter¬ 
minable In light of civil and common 
law, as modified by acts of Republic 
of Texas of 1837, and in light of 
court decisions with respect to law 
of streams.—Diversion Lake Club v. 
Heath, Civ.App., 68 S.W,2d 666, af¬ 
firmed 86 S.W.2d 441, 12*6 Tex, 129. 

(2) Rights and title in waters of 
navigable stream are controlled by 
laws of state in which stream is,— 
New York Power & Light Corpora¬ 
tion V. State, 246 N.Y.S. 44, 230 App. 



NAVIGABLE WATERS 


65 C.J.S. 


§ 11 

navigable waters, not in its proprietary capacity, but 
in its sovereign capacity's in trust for the public^^ 
and for public use.^® 

§11. Obstructions 

a. Federal control 

b. State control 

c. Concurrent federal'and state control 

a. Federal Control 

(1) In general 


(2) Bridges 

(3) Dams 

(1) In General 

Congress may forbid or authorize obstructions of the 
navigable waters of the United States. 

In the exercise of its powers over navigable wa¬ 
ters of the United States, discussed supra § 10 a, 
congress has authority to prohibit the creation of 
any obstruction in such waters^i and also to de¬ 
termine what shall constitute an obstruction to nav- 


Div. 338—^People v. New York, etc., 
Power Co., 219 N.Y.S. 497, 219 App. 
Div. 114. 

Territory embraced In Z^oulsiana 
Purchase 

The ownership of navigable wa¬ 
ters in all territory embraced in the 
Louisiana Purchase was held in 
trust by the federal government, 
and, as each state was created in 
such territory, such ownership with¬ 
in boundaries of such state passed 
to the state.—City of Tulsa v. Com¬ 
missioners of Land Office, 101 P.2d 
246, 187 Okl. 82. 

Navigable waters In District of iCo- 
lumbla 

Title to the Potomac River and its 
tributaries, including the Eastern 
Branch, is vested in United States.— 
U. S. V. Groen, D.C.D.C., 72 P.Supp. 
713. 

Minerals In water 

Since Great Salt Lake is a naviga¬ 
ble body of water, the state is enti¬ 
tled to all valuable minerals in or 
on it, including salt in the waters 
thereof.—Deseret Livestock Co. v. 
State, 171 P.2d 401, 110 Utah 239. 

38. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V, Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rap¬ 
ids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., 69 S.Ct. 488. 
306 U.S. 640, 83 L.Ed. 1040. 

Pla.—State ex rel. Landis v. Rosen¬ 
thal, 148 So. 769, 109 Fla. 363— 
Pembroke v. Peninsular Terminal 
Co., 146 So. 249. 108 Fla. 46—Bis- 
cayne Co. v. Martin, 116 So. 66, 95 
Fla. 269—Deering v. Martin, 11'6 
So. 64, 95 Fla. 224. 

Minn.—^Nelson v. De Long, 7 N.W.2d 
342, 213 Minn. 426—Schmidt v. 

Marschel, 2 N.W.2d 121, 211 Minn. 
639. 

S.D.—Parsons v. City of Sioux Palls, 
272 N.W. 288, 66 S.D. 145. 

Title of crown 

“The king also had title, as sov¬ 
ereign and in no sense as proprietor, 
to the navigable waters themselves 


within rivers and arms of the sea 
where the tide ebbed and flowed, but 
he held them in trust for his peo¬ 
ple and he could not dispose of them 
by grant or otherwise. They were 
incapable of private ownership, for 
they were the jus publicum held by 
the king in a representative capaci¬ 
ty.”—Lewis Blue Point Oyster Cul¬ 
tivation Co. V. Briggs, 91 N.E. 846, 
198 N.Y. 287, 291, 34 L.R.A.,N.S.. 1084, 
19 Ann.Cas. 694—45 C.J. p 424 note 
66 [a]. 

39. Fla.—State ex rel. Landis v. 
Rosenthal, 148 So. 769, 109 Fla. 
363. 

N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resources 
Board, 26 A.2d 832, 92 N.H. 164. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 145. 

Tex.—Goldsmith & Powell v. State, 
Civ.App., 159 S.W.2d 534, error re¬ 
fused—Diversion Lake Club v. 
Heath, Civ.App., 58 S.W.2d 666, af¬ 
firmed 86 S.W.2d 441, 126 Tex. 129. 
45 C.J. p 496 note 17 [aj (l)-(3). 
Relinquishment of control see infra 
§ 21 . 

Public property 

At common law, the waters of a 
navigable stream are property of 
the public.—State ex rel. State Game 
Commission v. Red River Val. Co., 
182 P.2d 421, 61 N.M. 207. 

Trust for riparian owners 

Riparian waters are held by the 
state in trust for the benefit of its 
grantees whose lands touch the 
banks. 

U.S.—Chicago, R. I. & G. Ry. Co. 
v. Tarrant County Water Control 
& Improvement Dist. No. 1, 73 &. 
W.2d 65, 123 Tex. 432, certloreri 
denied 65 S.Ct. 921, 295 U.Sv 762, 79 
L.Ed. 1704, 

Wis.—dAngelo v. Railroad Commis¬ 
sion, 217 N.W. 570, 194 Wis. 643. 

40. U.S.—^Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied 69 S.Ct. 488, 306 U.S. 
640, 83 L.Ed. 1040. 

Fla.—Pembroke v. Peninsular Ter¬ 
minal Co., 14'6 So. 249, 108 Fla, 46. 
Minn.—Nelson v. De Long, 7 N,W.2d 
342, 213 Minn. 426. i 

66 


Tex.—Lorino V. Crawford Packing 
Co., 175 S.W.2d 410, 142 Tex. 51. 

45 C.J. p 421 note 37 [a] (2>, <3). 
Public use see infra 55 20-26, 55-60. 

41. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 F.2d 
769, reversed on other grounds 61 
S.Ct. 291, 311 U.S. 377, 85 L.Ed. 
243, petition denied 63 S.Ct. 67, 
317 U.S. 594, 87 L.Ed. 487. 

46 C.J. P 424 note 69. 

Obstructions to navigation generally 

see infra §§ 27-54. 

Power over obstructions in navlga- 
I ble waters under commerce clause 
! see Commerce § 74. 

I Purpose of federal statute mak¬ 
ing it unlawful to con.struct ob¬ 
struction in navigable river without 
affirmative act of congress was to 
protect that part of ordinary bed of 
stream which could be used for nav¬ 
igation.—Cleveland, C.. C. & St. L, 
iRy. Co. V. Mumford, 197 N.E. 826, 

: 208 Ind. 656. 

Cause of action in private persons 
Congress may prohibit the ob¬ 
struction of navigable waters and 
vest in private persons a catise of 
action to prevent such obstructions. 

■—Lundborg v. University of Notre 
Dame, 286 N-AV. 839, 231 Wis. 187. 
“Ckirrying places” 

(1) Act prohibiting Interference 
by private persons with “carrying 
places” between navigable waters 
and creating a cause of action in 
private persons for such Interfer¬ 
ence would assume the existence of 
such places rather than the estab¬ 
lishment of them.—Lundberg v. 
University of Notre Dame, supra. 

(2) Carrying places do not exist 
merely by ascertaining the peculiar 
utility of the land for purposes of 
portage but exist by reason of use 
or acquisition for such purposes.— 
Lundberg v. University of Notre 
Dame, supra. 

(3) Provision of Territorial Ordi¬ 
nance of 1787 that navigable waters 
leading into the Mississippi and the 
St. Lawrence and carrying places be¬ 
tween them shall be common high¬ 
ways, relates only to then existing 
and established carrying places.— 
Lundberg v. University of Notre 
Dame, supra. 
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igation^^ and to require the removal of obstruc¬ 
tions,although they have been constructed un¬ 
der authority from a state,^4 and notwithstanding 
prior inaction or acquiescence on the part of the 
federal governments^' or even the former express 
authorization of congress to erect the structure in 
question.ss Likewise congress has power, in the 
interest of commerce, to authorize the obstruction, 
and even the closing, of the navigation of navigable 
waters of the United Statcs.s^ 

Exercise of authority by secretary of war. Au¬ 
thority to determine what shall constitute an ob¬ 
struction may be delegated to the head of a gov¬ 
ernmental department such as the secretary of 
war.ss Under 33 U.S.C.A. § 403, prohibiting any 
obstruction to the navigable capacity of waters un¬ 
less affirmatively authorized by congress, and re¬ 
quiring the authorization of the secretary of war 
on plans recommended by the chief of engineers, 
the permission of the secretary of war is sufficient 
to remove an obstruction from the ban of the stat¬ 
ute^® and a special authorization by congress is not 
required.^o However, the secretary does not have 
power to grant original authorization to create an 
obstruction of navigable waters.^^ His authoriza¬ 
tion therefore is a mere license to do the work and 
not a grant of power to do it,and his license is 
only a finding and declaration that the structure 
will not be detrimental to navigation,and stand¬ 


§ 11 

ing alone it does not supersede the control of a state 
over its navigable waters and lands under water®^ 
or curtail the rights of the owner of such land.^^ 

Diversion of water. The United States in the 
exercise of its paramount authority over navigable 
waters has power to prevent the diversion of wa¬ 
ters from a navigable lake as an obstruction to navi¬ 
gation,^ 6 and it also has power to prohibit the ap¬ 
propriation by a state of the waters of a stream 
above the point of navigability where the diversion 
tends to destroy the navigability of the lower part 
of the stream.57 

Pollution of waters. The federal statute prohib¬ 
iting the deposit of refuse in any navigable water of 
the United States and making any vessel used in 
such illegal act liable for the penalties imposed 
therefor is within the constitutional power of con¬ 
gresses and forbids the discharge of refuse matter 
without regard to whether such refuse will impede 
navigation.Likewise the statute forbidding the 
dumping of refuse in the waters of New York Har¬ 
bor and vicinity is valid both under the so-called po¬ 
lice power^O and under the admiralty jurisdiction,5^ 
and a provision therein requiring a special permit 
from the supervisor of the harbor is not invalid as 
a delegation of the power of congress over naviga¬ 
ble waters.®^ 

Hydraulic mining and dredging. Congress has 


42. U.SI.—IT. S. V, Appalachian Elec¬ 

tric Power Oo., Va.. Bi S.Ct. 291, 
311 tr.a 377, 85 I^.Ecl. 243, ro- 
hearinfT doniod 51 R.Ot. 548, 312 U. 
S. 712, 85 L.Kd. 1143, petition de¬ 
nied 53 67, 317 U.S, 694, 87 

E.Kd. 487. 

45 C.X p 425 note 70. 

43. IT.S.—Gilman v. Philadelphia, 
Pa.. 3 Wall. 713. 18 L.Ed. 9r. 

45 C.J. P 425 note 71. 

44. U.S. —Sanitary I>Iat. of Chicago 
V. U. Sm III., 45 act. 176, 266 U.S. 
405, 69 U.T-M, 352, 

45 C.J. p 425 note 72. 

45. IT.S.—Willamette Iron Brid«re 
Co. V. Hatch, Or., B S.Ct. 811, 126 
U.S. 1, 12, 31 UEd. 629. 

45 C.J. p 426 note 73. 

46. U.S.—LoulHvIIle Bridf?e Co. v. 
U. H., Ky„ 37 S.Ct 168, 242 U.S. 
409. 61 I..Kd. 395. 

45 C.J. p 425 note 74. 

47. U.S.—'Sowell V. Arundel Corp., 
C.C.A.B'la.. 20 P.2d 603. 

45 C.J. p 425 note 75. 

48* U.S.—Miller v. Mayor, etc., of 
City of New York, N.Y., 3 S.Ct 
228, 100 U.S. 386. 27 UEd. 971. 

45 ax P 425 note 76. 

48. U.S.—^St&te of Wisconflin v. 
State of niinolR, 49 S.Ct. 163, 278 
U.S. 367, 73 L.Ea. 426. 


Mo.—Maine Water Co. v. Knicker¬ 
bocker Steam Towag-o Co., 59 A. 
963, 99 Me. 473. 

Interference with commerce 

Determining whether construction 
of bulkhead in navigable stream and 
filling in submerged land behind 
bulkhead will interfere with navi¬ 
gation and commerce is within the 
province of United States engineers. 
—Holland v. Fort Pierce Financing 
Sc Const Co., 27 So.2(i 76, 157 Fla. 
649. 

SO. U.S.—state of Wisconsin v. 
State of Illinois, 49 S.Ct. 163, 278 
U.S. 367, 73 D.Ed. 426. 

Me.—Maine Water Co. v. Knicker¬ 
bocker Steam Towage Co., 59 A. 
963, 99 Me. 473. 

61. U.S.—Hubbard v. Fort, C.C.N.X, 
188 F. 987. 

N.J.—Wilson V. Hudson County Wa¬ 
ter Co., 76 A. 660, 76 N.J.Fq, 643. 

62. U.S.—Hubbard v. Fort, C.C.N.X, 
188 F. 987. 

45 C.X p 426 note 79. 

63, U.S.—Hubbard v. Fort, supra. 

46 C.J, p 426 note 80. 

64, U.S.—Hubbard v. Fort, supra. 
XU.—Cobb V. Lincoln Park Com'rs, 

67 N.E. 5, 202 III. 427, 96 Am.S.K. 
268, 63 L.R.A, 264. 
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55. in.— Cobb V. I.lnooln Park 

Com'rs, stipra. 

46 C.X p 426 note 82. 

Authorization to change channel of 
navigable river did not authorize 
taking of private owner's land by 
diversion of current.—Norfolk & W. 
Ry. Co. V. McCoy, 61 S.W.2d lOSO, 
260 Ky. 190. 

56. U.S.—Sanitary Dist. of Chicago 
V. U. S., III., 46 S.Ct, 176, 266 U.S. 
405, 69 L.Kd. 362. 

46 C.X p 427 note 12. 

Diversion of water generally .see in¬ 
fra § 46. 

57. U.S.—U. S. V. Rio Grande Dam, 
etc., Co., N.M., 19 S.Ct. 770, 174 U. 
S. 690, 43 L.Ed. 1136. 

68. U.S.—The Scow No. 9, D.C.Mass., 
162 F. 548. 

Pollution of navigable waters gen¬ 
erally sec infra 5 42. 

69. U.S.—La Merced, C.C.A.Wash., 
84 F.2d 444, 

60. U.S.—U. S. V. various Tugs and 
Scows, D.C.N.Y., 226 F. 605, 

46 ax p 427 note 8. 

61. U.S.—U. S. V. Various Tugs and 
Scows, supra. 

62. U.S.—U. S. V. Romard, C.C.N.T.. 
89 F. 166. 
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power to regulate and prohibit hydraulic mining | 
which causes the obstruction of navigable streams 
and waters.®^ The dredging of sand from the pri¬ 
vately owned bed of a navigable river for commer¬ 
cial purposes may also be controlled and prohibited 
by the federal government as an obstruction to navi¬ 
gation. 6 4 

(2) Bridges 

Congress has authority to prohibit, permit, and regu¬ 
late the construction of bridges over navigable waters of 
the United States. 

Congress has authority to prohibit, permit, and 
regulate the construction of bridges over navigable 
waters of the United States.It may, without com¬ 
pensation to the owner,®® withdraw its assent pur¬ 
suant to reservation and change plans previously 
approved and being carried out® 7 or require the al¬ 
teration or removal of an existing bridge,®S even 
though the bridge was built under state authority 
and without objection by the federal government®^ 
or was originally erected in accordance with an act 
of congress containing no reservation of the right 
to revoke or to require alterations of the struc¬ 
ture.'^® The determination of congress is conclu¬ 
sive that a certain bridge or a bridge constructed in 
a certain manner shall not be deemed an obstruc¬ 
tion to navigation'll or that the degree of obstruc¬ 
tion will be tolcrated.'^^ Congress may also regu¬ 
late the operation of drawbridges, 

Exercise of power by secretary of war. The pow- 


I er of congress to require the alteration or recon¬ 
struction of bridges may be and has been delegated 
to the secretary of war,*^^ as has also the power to 
pass on and approve or reject the specifications of 
a proposed new bridge.'^^ Under a federal statute 
empowering the secretary of war, when satisfied 
that a bridge over an interstate waterway is an 
unreasonable obstruction to navigation, to require 
such changes or alterations as will render naviga¬ 
tion unobstructed, the secretary has power to re¬ 
quire the alteration of a bridge, although it w'as 
originally erected under authority of a special act 
of congress which reserved'^® or did not reserve^'^ 
the right to require alterations. The secretary, how¬ 
ever, is not invested with arbitrary power in the 
premises, since he is bound to give notice and an 
opportunity to be heard to the interested parties 
and to allow a reasonable time for making the nec¬ 
essary alterations,'^® but his judgment as to what is 
necessary to be done in order to free navigation 
from obstruction, exercised in accordance with the 
authority conferred by congress, is conclusive‘s® and 
not subject to judicial review.®® 

(3) Dams 

Congress may prohibit dams in navigable waters of 
the United States and may authorlsce them to promote 
navigation and commerce or In the exercise of its war 
powers. 

The broad authority of congress to prevent ob¬ 
structions in navigable waters necessarily includes 
dams,®! and by federal statute it is unlawful to con- 


63. tJ.S.—North Bloomfield Gravel 
Min. Co. V. U. Sm Cal., 8S F. 664, 32 
C.C.A. S4. 

45 C.J. P 427 note 10. 

64. Mich.—McMorran Milling- Co. v. 
C. H. Little Co., 167 N.W. 990, 201 
Mich. 301. 

65. U.S.—Gouax vl Boray, C.C.A. 
Miss., 105 P.2d 266, certiorari de¬ 
nied '60 S.Ct 144, 308 U.S. 607, 84 
L.Ed. 507. 

N.Y.—People ex rel. Leliigrh Valley 
By. Co. V. State Tax Commission, 
159 N.B. 703, 247 N.Y. 9. 

Wash.—State ex rel. Bremerton 

Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

45 C.jr. P 426 note 84. 

Federal power over bridg-es as inci¬ 
dent to power over commerce see 
Commerce S 75. 

Conditional permission 

Consent of congress to construc¬ 
tion of bridge across .navigable wa¬ 
ter of United States which does not 
lie wholly within a state may be 
conditioned as congress sees fit.— 
Gouax V. Bovay, C.C.A.Miss., 105 F. 
2d 256, certiorari denied 60 S.Ct. 144, 
308 U.S. 607, 84 L.Ed. 607. 


60. U.S.—Louisville Bridge Co., Ky., 
V. U. S., 37 S.Ct. 168, 242 U.S. 400, 
61 L.Ed, 395. 

45 C..T. p 426 note 85. 

67. U.S.—^Newport, etc., Bridge Co. 
V. U. S., Ohio, 106 U.S. 470, 26 L. 
Ed. 1143. 

46 C. J. p 426 note 86. 

68. U.S.—U. S. V. Wauna Toll 
Bridge Co., C.C.A.Wash., 130 P. 
2d 856. 

45 C.J. p 426 note 87. 

69. U.S.—Monongahela Bridge Co. 
V. U. S., Pa., 30 S.Ct. 366, 216 U.S. 
177, 64 L.Ed. 435. 

46 C.J. p 426 note 88. 

70. U.S.—Louisville Bridge Co. v. 
U. S., Ky., 37 S.Ct. 158, 242 U.S. 
409, '61 L.Ed. 395. 

45 C.X p 426 note 89. 

71. U.S.—Miller v. New York City, 
N.Y., 3 S.Ct. 228, 109 U.S. SS5, 27 
L.Ed. 971. 

45 C.J. p 426 note 90. 

72. N.Y.—People v. Kelly, 7$ N.Y. 
475. 

73. N.C.—Pedrick v. Raleigh, etc,, 
B. Co., 65 S.E. 877, l43 N.C. 485, 10 
L.B.A.,N.S., 654. 
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74. U.S.—ITuwkins V. U. S.. 36 Ct. 
Cl. a.'lL 

45 C.J. p 426 note 93. 

75. U.S.—Southern Pac. Co. v. 

Olympian Dredging Cal. 43 S. 
Ct. 26, 260 U.S. 67 L-IM. 213. 

45 C.J. p 427 note 3 i. 

76. U.S.—Uannlhal liriduf* Co. v. U. 
S., Mo., 31 S.Ct. 602, 221 U.S. 194, 
56 L.Ed. 609. 

77. U.S.—Louisville Urldgo Co. v. 

U. S., Ky., 37 H.Ct. 15S, 242 U.S. 
409, 61 L.Ed. 335, 

46 C.J. p 427 note 37. 

78. U.S.—Monongahela Bridge Co. 

V. U. S., Pa., .30 S.Ct. 356. 216 U.S. 
177, 54 L.Ed. 435. 

46 ax p 427 note 98. 

79. U.S.—Monon;rahola Bridge Co. 
V. U S.» supra. 

80. U.S.—Delaware B. Co. v. Weeks, 
D.C.Del., 293 F. 114. 

81. U.S.—U. S. V. State of West 
Virginia, 65 S.Ct 789, 295 U.S. 463, 
79 L.Ed, 1546. 

D.C.—Pennsylvania Water & Power 
Co. V. Federal Power Commission, 
123 F.2d 165, 74 App.D.C, 351, cer¬ 
tiorari denied 62 S.Ct 640. 315 U. 
S. 80'6, 86 L.Ed. 1205. 
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struct a dam in a navigable water of the United 
States without the consent of congress and the ap¬ 
proval of the plans by the war department.^2 Con¬ 
gress may construct or license the construction of 
a dam in navigable waters to improve navigation 
and commerce®'^ or in the exercise of its war pow- 
ers.^"^ The construction of a dam for the purposes 
of navigation and commerce is not rendered invalid 
because purposes other than navigation will also be 
served;^® such a project is not beyond the powers 
of congress although one of its purposes is the gen¬ 
eration of electric power,although congress has 
been held not empowered to dam up navigable 
streams for the sole purpose of generating electric 


power for the sale thereof.^^ 

b. State Control 

(1) In general 

(2) Bridges 

(3) Dams 

(1) In General 

In the absence of action by the federal government, 
a state may prohibit or authorize obstructions In navi¬ 
gable waters. 

A state may not create or authorize any obstruc¬ 
tion in navigable waters contrary to the prohibi¬ 
tion of a federal statute,and according to some 


82. U.S.—Economy Light, etc., Co. 

V. U. S., Ill., 41 S.Ct. 409, 266 U.S. 

113, cr> L.Ed. 847. 

45 C.J. p 466 note 9. 

federal and state officers 

Act forbidding construction of 
dams in navigable water without 
consent of congress applio.s to feder¬ 
al and state officers, as well as to 
private per.sons.—U. S. v. State of 
Arizona, 55 S.Ct. 666, 295 U.S. 174, 
79 L.Ed, 1371, 

Statute held not consent 

(1) Act of congress, pa.s.sed not 
under commerce clause, but under 
power to legislate r<'specting terri¬ 
tory belonging to United States, 
which authorized diversion of wa¬ 
ters of Colorado River for reclama- 
t!(m of lands on speciiled Indian rew- 
ervation.s, wa.s held not “consent of 
♦•ongres.s" requir<*d for construction 
<»f proposed dam across navigable 
Colorado River.—U. S. v. State of 
Arizona, supra, 

(2) Cluuae of Boulder Canyon 
Project Act authorizing construc¬ 
tion of main canal connecting Lagu¬ 
na Uam or other suitable diversion 
dam with the Imp<^rial and Coachel¬ 
la Valleys was held not to furnish 
required congres.sional authority for 
<Hvnstruction of proponed dam across 
navigable Colorado River seventy 
miles upstream from Lfiguna Dam 
and canal, Immediate purpo.so of 
which was to supply water in ful¬ 
fillment of contract.—U. S. v, State 
of Arizona, supra. 

Approval not shown 

(1> Construction of proposed dam 
across Colorado River did not have 
direct presidential approval required 
by Reclamation Law, through exec¬ 
utive action under National Indus¬ 
trial Recovery Act, where construc¬ 
tion contract iwas made more than 
four months before passage of such 
act, and alleged recommendation by 
chief of engineers and approval by 
seerfttary of war required by act 
were not made until nine days before 
filing of bill to enjoin construction. 
—U. S. V. State of Arizona, supra. 


(2) Construction of proposed dam 
across Colorado River wa.s not “rec¬ 
ommended by the chief of engi¬ 
neers," so as to bo authorized under 
National Industrial Recovery Act, 
where preliminary survey by chief 
of engineers was not directed by 
congress,—U. S. v. State of Arizona, 
supra. 

S3. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co„ Va„ 61 S.Ct. 291, 
311 U.S. 377, 85 L.Bd. 243, petition 
denied 63 S.Ct. 67. 317 U.S. 594, 87 
Ij.Ed. 487—Ashwander v. Tennes¬ 
see Valley Authority, Ala., 56 S. 
Ct. 466, 297 U.S. 288, 80 L.Ed. 688, 
rehearing denied 66 S.Ct. 688 (two 
cases), 297 U.S. 728, 80 L.Ed. 1011, 
mandate conformed to, D.C., 14 F. 
Supp. 11—State of Arizona v. State 
of California, 51 S.Ct. 622, 283 U. 
S. 423, 75 L.Ed. 1164. 

46 C.J. p 427 note 4. 

ICavasion of state rights 

More existence of Boulder Canyon 
Project Act authorizing construction 
of dam, storage reservoir, and hy¬ 
droelectric plant at Black Canyon 
on Colorado River, was held not to 
invade quasi-sovereign rights of 
state of Arizona expressed in its 
laws regulating appropriation of un¬ 
appropriated waters; if by opera¬ 
tions at dam authorized by Boulder 
Canyon Project Act any perfected 
right of state of Arizona is inter¬ 
fered with in future, appropriate 
remedies will be available.—State of 
Arizona v. State of California, supra. 
KTOnnavlgable portion of stream 
Fact that river had been deter¬ 
mined to be nonnavigable at particu¬ 
lar point where dam was being con¬ 
structed did not preclude govern¬ 
ment from utilizing stored energy in 
water impounded for generation of 
electric power to pay cost of con¬ 
structing and maintaining the dam. 
—^^State of Oklahoma ex rel. Phillips 
V. Guy F. Atkinson Co., D.C.Okl., 37 
F.Supp. 93, affirmed 61 S.Ct. 1050, 
313 U.S. 608, 86 L.Ed. 1487. 
Batifloation. of change in plans 
U,S.—State of Oklahoma ex rel. 
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Phillips V. Guy F. Atkinson Co., 
supra. 

84. U.S.—^Ashwander v. Tennessee 
Valley Authority, Ala., 56 S.Ct. 
466, 207 U.S. 288, 80 L.Ed. '6S8, re¬ 
hearing denied 5C S.Ct. 688, two 
cases, 297 U.S. 728, 80 L.Ed. 1011, 
mandate conformed to, D.C., 14 F. 
Supp. 11. 

85. U.S.—State of Arizona v. State 
of California, 51 S.Ct. 522, 283 U.S. 
423, 75 L.Ed. 1154. 

Specifto statement of primary pur¬ 
pose in Boulder Canyon Project Act 
governs general references to Colo¬ 
rado River Compact.—State of Ari¬ 
zona V. State of California, supra. 

86. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 
311 U.S. 377, 85 L.Ed. 243, petition 
denied 63 S.Ct. 67, 317 U.S. 594, 87 
L.Ed. 487—Ashwander v. Ttmues- 
see Valley Authority. Ala., 56 S. 
Ct. 466, 297 U.S. 288, SO L.Ed. 688, 
rehearing denied 56 S.Ct. 588, two 
cases, 297 U.S. 728, 80 L.Ed. 1011, 
mandate conformed to, D.C., 14 F. 
Sxipp. 11—State of Oklahoma ex 
rel. Phillips v. Guy F. Atkinson 
Co., D.C.Okl., 37 F.Supp. 93, af¬ 
firmed 61 S.Ct. 1050, 313 U.S. 608, 
85 L.Ed. 1487—Waters v. PhillipH, 
C.C.A.m., 284 F. 237. 

Compensation for cost of improve¬ 
ment 

U.S.—Hagerla v. Mississippi River 
Power Co., D.C.Iowa, 202 F. 776. 
46 C.J. p 440 note 18 [aj. 

Subordinate purpose 
U.S.—Tennessee Electric Power Co. 
V. Tennessee Valley Authority, D. 
C.Tenn., 21 F.Supp. 947, appeal 
dismissed in part 59 S.Ct. 64, 305 
U.S. 663, 83 Ij.Ed. 430, appeal dis¬ 
missed 69 S.Ct. 154, 305 U.S. 666, 
83 L.Ed. 431, affirmed 59 S.Ct. 3*66, 
306 U.S. 118, 83 L.Ed. 543. 

87. U.S.—^Alabama Power Co, v. 
Gulf Power Co., D.C.Ala., 283 F. 
606. 

88. U.S.—State of Wisconsin r 
State of Illinois, 49 S.Ct. 163, 278 
U.S. 367, 73 L.Ed. 42G—Sanitary 
District of Chicago v. U. S., 111,^ 
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decisions may not create a material or substantial 
obstruction in interstate waters or sea harbors even 
in the absence of an express prohibition by act of 
congress.s^ The established rule, however, is that, 
in the absence of a prohibitive or exclusive regula¬ 
tion by congress, a state has plenary power to ob¬ 
struct or even close navigable waters within its 
boundaries in carrying out its domestic policies^o 
without compensation to riparian proprietors.^^ 
Only a direct federal statute will supersede the au¬ 
thority of the state in this matter,92 and that au¬ 
thority is not affected by the declaration of the or¬ 
dinance of 1787 that certain waters are common 
highways and forever free, and similar declara¬ 
tions in statutes admitting states to the Union.^^ 
The state has power to prohibit the obstruction of 
navigable streams and waters,and it has also 
the power to remove,^^ or compel the removal of,^® 
structures in such streams, and to provide that no 
one shall obstruct navigability without first obtain¬ 
ing the permission of the legislature.^^ 

Municipal corporations. A municipal corpora¬ 
tion may not obstruct a navigable stream unless ex¬ 


pressly authorized to do so by statute.®^ It may, 
however, under statutory authority prohibit by or¬ 
dinance the obstruction of navigable waters®® or 
require the removal of an obstruction, although it 
was licensed without reservation,^ or it may itself 
interfere with,® or even remove,® obstructions to 
the flow of the water. 

Booms and docks. A state has plenary power to 
authorize the construction of booms in navigable 
waters in the absence of a prohibitory federal stat¬ 
ute,^ and a federal statute prohibiting the creation 
of any obstruction *'not affirmatively authorized by 
law’^ does not condemn a boom theretofore au¬ 
thorized by the law of a state if it complies with 
that law.5 Likewise, a state or the municipality or 
board to which the power is delegated may regulate 
the use of docks subject to the right to collect 
wharfage.® 

Pollution of waters. The state and its authorized 
subdivisions have control of drainage into navigable 
waters within the state in the absence of a prohib¬ 
itive federal statute.^ The state has the power to 
prevent the pollution of navigable waters® and may, 


45 S.Ct. 176, 266 U.S. 405, 429, 69 
Ij.Ed. 352—U. S. V. Bellingrham 
Bay Boom Co., Wash., 20 S.Ct. 343, 
176 U.S. 211, 44 L.Ed, 437. 

Wash.—Great Northern Ry, Co. v. 
Washingrton Electric Co„ 86 P.2d 
208, 197 Wash. 627. 

45 C.J. p 428 note 15. 

89. U.S.—Hatch v. Wallamet Brid&e 
Co., C.C.Or., 6 F. 780, 7 Sawy. 141, 

45 C.J. p 428 note 16. 

90. U.S.—North Shore Boom, etc., 
Co. V. Nicomcn Boom Co., Wash., 
29 S.Ct. 355, 212 U.S. 406, 63 L.Ed. 
674. 

45 C.J. P 428 note 17. 

91. Del.—Butiley ■ v. Philadelphia, 
etc., R. Co., 4 Del. 389, 44 Am.D. 
693. 

92. U.S.— U. S. V. Bellingham Bay 
Boom Co., Wash., 20 S.Ct. 343, 176 
U.S. 211, 44 L.Ed. 437, 

46 C.J. p 428 note 19. 

93. U.S.—Willamette Iron Bridge 
Co. V. Hatch, Or., 8 S.Ct. 811, 126 
U.S. 1, 31 L.Ed. 629. 

45 C.J. p 428 note 20. 

94. S.C.—State v. Columbia Water 
Power Co., '63 S.R. 884, 82 'S.C. ISI, 
129 Am.S.R. 876, 22 L.R.A.,N.S., 
436, 17 Ann.Cas. 343. 

46 C.J. p 428 note 21. 

95. N.T.—Little Palls Fibre Co. v. 
Henry Ford & Son, Inc., 217 N. 
Y.S. 634, 127 Misc. 834. 

96. N.Y,—lattle Falls Fibre Co. v. 
Henry Ford & Son, Inc., supra. 

97. Wis.—^Wisconsin River Impr. 
Co. V. Lyons, 30 Wis. 61. 


Permit 

While the statutes giving depart¬ 
ment of public health certain control 
over sources of water supply do not 
limit statutory power of department 
of public works to license structures 
in certain rivers, Including pipe line 
in nontidal part of river a few miles 
above intake of water supply system 
of city, the city's interest in laying 
of oil pipe line, licensed by depart¬ 
ment of public works, in river a few 
miles above intake of city's water 
system, differed in kind from that of 
members of public in general and en¬ 
titled city to bring petition to Quash 
licensing proceedings.—City of Law¬ 
rence V. MacDonald, 62 N.E.2d 850, 
318 Mass. 520, 161 A.L.R. 955. 

98. Me.—Tucll V. Marlon, 86 A. 980, 
110 Me. 460, 46 L.R.A.,N.S., 35. 

99. Philippine.-—U. S. v. Cristobal, 
34 Philippine 826. 

1. Ill.—^West Chicago St. R. Co. v. i 
People, 73 N.B. 393, 214 Ill, 9, af¬ 
firmed 26 S.Ct. 518, 201 U.S. 606, 
50 L.Ed. 846. 

2. N.Y.—Powell V. Rochester. 167 
N.Y.'S. 109, 93 Misc. 227. 

3. N.Y.—Powell V. Rochester, su¬ 
pra, 

4. U.S.—^North Shore Boom, etc., Co. 
V. Nice men Boom Co., Wash., 29 

S.Ct. 355, 212 U.S. 406, 63 L.Ed. 
674. 

45 C.J. p 432 note 64. 

6. U.S.—U. S. V. Bellingham Bay 
Boom Co., Wash., 20 S.Ct. 343, 176 
U.S. 211, 44 L.Ed. 437. 
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e. N.Y.—Hockcr v. New York Bal¬ 
ance Dock Co., 24 Barb. 215. 

7. U.S.—U. S, V. Brazoria County 
Drain. Dist. No. 3, D.C.Tex., 2 F.2(i 
861. 

Cal.—Omy v. Reclamation Dist* No. 

1500, 163 P. 1024, 174 Cal. 622. 

45 C.J. p 432 note 67. 

8. N.J.—State Bd. of Health v. 
Phillipsburg, 91 A. 901, S3 N.J.Eq. 
402, afllrmed 9'6 A, 62, 85 N.J.Eq. 
161. 

Va.—Old Dominion Land Co. v, War¬ 
wick County, 200 S.E. 619, 172 Va. 
160. 

Pollution of waters generally see In¬ 
fra 5 42. 

Delegation of jpower 

(1) A county has no power to pass 
ordinances prohibiting property own¬ 
ers from emptying sewage into' tidal 
waters, in absence of nuisance or in¬ 
jury to public health, but control of 
such matters Is exclusively within 
general assembly's authority,—Old 
Dominion Land Co, v, Warwick 
County, supra. 

(2) Such power is not delegated to 
a county by an act authorizing coun¬ 
ty boards to prevent pollution of wa¬ 
ter, rendering it dangerous to health 
Or lives of counties' residents, and 
to adopt measures to secure and 
promote their health, safety, and 
general welfare, an act authorizing 
county board to adopt rules and reg¬ 
ulations for construction, alteration, 
and inspection of plumbing and sew¬ 
er connections, or by an act author¬ 
izing county boards to establish and 
maintain public sewers along public 



65 C.J.S. 


NAVIGABLE WATERS 


as a police regulation, prohibit, except under cer¬ 
tain restrictions, deposits in navigable waters,^ even 
though it does not own the land under the water.^® 
Conversely, the state may grant, permit, or suffer 
the deposit of refuse and sewage in navigable wa¬ 
ters,^ ^ and a state may authorize a municipality to 
empty its drains into the sea,i2 except where this 
may be in violation of the rights of a neighboring 
stately or create a nuisance interfering with pri¬ 
vate constitutional rights.^^ 

Diversion of waters. Subject to state constitu¬ 
tional provisions limiting the powers of the legis¬ 
lature,^® it is within the power of a state to divert 
water if the right of navigation is not substantially 
impaired,^^ but not otherwise,!^ ^he state cannot 
destroy navigable waters through a drainage 
schemers no matter how great the public benefit 
thereof may but changes of channels in a 

drainage improvement is a valid exercise of legis¬ 
lative power.-® The state may grant a municipal¬ 
ity the right to divert water from a navigable wa¬ 
terway for the domestic and industrial uses of its 
people,^^ but such right may not be obtained as 
against the state by prcscription .22 

(2) Bridges 

fn the absence of restraining legislation by congress, 
a state has the power to authorize the construction of 
bridges over navigable waters. 

hiffhway.M.—(Ucl Dominion Land Co. 

V. Warwick County, supra. 

9. Fla.^—Kscambla County v. Pensa¬ 
cola Pilot Com'r.s, 42 So. 697, 62 
Fla. 197. 120 Am.S.U. 19G. 

K,Y. —Xi'W York v. Furg-uoson, 23 
Hun 694 <L. [1875] c 604). 

10. X.J.--Statc Bd, of iroalth v. 

Phillipsburg, 91 A. 901, 83 N.XFq. 

402, aillrnn^d 96 A, 621, 85 N.J.Eq. 

161. 

11. Va,—Commonwealth v. City of 
Newport News, 164 S.IO. 689, 158 
Y'a. 521. 

Baw sewa^re 

Logisiaturo had discretion with 
respect to authorizing discharge of 
raw, untreated sewage Into tidal wa¬ 
ters, and as to restriction and limi¬ 
tation on use.—Commonw<‘alth v. 

City of Newport News, suprsu 

12. U.S.—Darling v. Newport News, 

Va.. S9 K.Ct. 371, 249 U.S. 640. 63 
L.Kd. 759. 

13. ir.H. —Darling: v, Newport News, 
supra. 

14k. IJ,S.—Darling: v. Newport News, 
supra. 

16, Vt.—Hazen v. l»erklns, 105 A. 

2i», 92 Vt. 414, 23 A.L.K. 748. 

45 CJ. p 432 note 72. 

IS, Minn.—Minnesota Canal, etc., 
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In the absence of restraining legislation by con¬ 
gress, a state has power to authorize the construc¬ 
tion of bridges over navigable waters within its 
borders and to prescribe how they shall be con¬ 
structed and operated, subject to the paramount au¬ 
thority of congress to abate or regulate them,23 and,, 
according to some decisions, subject to the limita¬ 
tion that they do not materially or unnecessarily ob¬ 
struct navigation over waters subject to the con¬ 
trol of the federal government and it is imma¬ 
terial whether or not the water bridged is an inter¬ 
state stream.25 

The state or local authorities are peculiarly quali¬ 
fied to deal with these matters, subject to the con¬ 
trol of congress,26 and the questions are to be de¬ 
cided on a consideration of the benefit to be de¬ 
rived from the bridge as against the disadvantage 
of obstructing navigation.^^ ^ state may also dele¬ 
gate the power to authorize the construction of 
bridges^^ and withdraw such delegation of power.-® 
A specific declaration by congress that a certain 
bridge structure is lawful or authorized precludes 
the exercise of any opposing authority by a state,^® 
but this result docs not follow from the mere con¬ 
sent of congress to the constructing of a bridge in 
the manner authorized by a state.^i 

Under the general act of congress regulating the 
construction of bridges over navigable waters, a 

York Cent. R. Co.. 192 N.3S. 401. 
265 N.Y. 249. 

46 C.J. p 429 note 31. 

Authority of county or town to con¬ 
struct see infra § 32. 

24. U.S.—Wallamet Iron Brid/vt* Co. 

V. Hatch, C.C.Or., 19 P. 3-17, 9 

Sawy. C43, reversed on other 
g:rounds in 8 S.Ct. 811. 125 U.S. J, 
31 L.Kcl. 029. 

45 C.J. p 430 note 32. 

25. U.S.—Rhea v. Newport News, 
etc., R. Co., C.C.Ky., 60 F. 16. 

46 C.J. p 430 note 33. 

20. U.S.—XlLiSG V. Glover, HI., 7 S. 

Ct. 313, 119 U.S. 543, 30 L.FM. 4H7. 
46 C.J. p 430 note 34. 

27. U.S.—Hamilton v. Vicksburg”, 
etc., R. Co., La., 7 S.Ct. 2D6, 119 U. 
S. 280, 30 L.Ed, 303. 

45 C.J. P 430 note 35. 

28. Cal.—Southlands Co. v. City of 
San Diego, 297 P. 521, 211 Cal. 646. 

45 C.J. P 430 note 30. 

29. Pa.—Philadelphia Port v. I>hil- 
adelphia, 42 Pa. 209, 

30. Me.—Fi'ofjt V. Washington 
County R. Co., 51 A, 806, 96 Me. 76, 
83. 59 L.R.A. 68. 

45 C.J. p 430 note 38. 

31. N.Y.—People v. International 
IJrldgo Co., 119 N.F. 351, 223 N.Y, 
137. 

46 C.J. P 430 note 39. 


Co. V. Pratt, 112 N.W. 395, 101 
Minn. 197, 11 L.R,A.,N.S., 105. 

45 C.J. p 432 note 73. 

Div(*rsion of water generally see in¬ 
fra § 46. 

17. U.S.—U. S. V. Rio Grande Dam, 
etc., Co., N.M., 19 S.Ct. 770, 174 U. 
S. 690. 43 L.Kd. 1136. 

46 C.J. p 432 note 74, 

18. Wis.—In re Crawford County 
I^evce, etc., Dist. No. 1, 196 N.W. 
874. 182 Wis. 404. 

45 C.J. p 432 note 75. 

19. Wis.—In ro Crawford County 
Levee, etc., Dist. No. 1, supra. 

20. Wi.s.—In ro Tr{‘mpealeau Drain. 
Dist., 131 N.W. 838, 146 Wis. 398. 

45 C.J. p 432 note 77. 

21. ra.-~City of Philadelphia v. 
Philadelphia Suburban Water Co., 
1'63 A. 297, 309 Pa. 130. 

Amount 

City may take quantity of water 
reasonably necessary to satisfy its 
Inhabitants’ present and future de¬ 
mands.—City of Philadelphia v. 
Philadelphia Suburban Water Co., 
supra. 

22. Pa.—City of Philadelphia v. 
Philadelphia Suburban Water Co., 
supra, 

23. N.Y.—Van Cortlandt v. New 
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state has power to authorize the construction of a 
bridge within its own territory on plans approved 
by the war departments^ or where the power dele¬ 
gated to the secretary of war has not been exer¬ 
cised by him;S3 nor does the act limit the power 
of the state over the construction of approaches and 
connections which do not affect navigation and, 
where congress has not assumed exclusive control 
of a bridge,and notwithstanding the authority 
conferred on the secretary of war to direct changes 
in existing bridges,S 6 a state may compel the re¬ 
moval or alteration of a bridge over intra-state wa¬ 
ters to meet the requirements of changed traffic con¬ 
ditions, s 7 although the bridge was originally con¬ 
structed under state authority,38 or under the sanc¬ 
tion of state and municipal author!ty89 or state and 

federal authority.'* 9 

These powers of the state are not curtailed by the 
provisions of the ordinance of 1787 for government 
of the Northwest Territory or of statutes admitting 
states into the Union that certain waters shall be 
highways and forever free,**! or by statutes which, 
without dealing specifically with obstructions, au¬ 
thorize the improvement of navigable waters'*^ or 
regulate vessels used in navigation. 

Power of state court. In the absence of a dele¬ 
gation to it by the legislature of its authority to 
consent to the erection of a bridge, such consent 
cannot be conferred by a court of the state. 

(3) Dams 

In the absence of legislation by congress, a state may 
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authorize the construction of a dam across navigable 
vyater within Its oorders. 

In the absence of legislation by congress a state 
may authorize the construction of a dam across 
a navigable river wholly within the boundaries of 
the state,even though the dam is for a public pur¬ 
pose other than the improvement of navigation,^® 
and especially where the obstruction to navigation is 
partial and inconsiderabIe‘*7 or the dam is provided 
with locks and is for the improvement and deepen¬ 
ing of rivers for navigation.'*^ Authority to regu¬ 
late the height of dams may also be conferred on a 
commission.'*^ 

The power of a state to authorize the construc¬ 
tion of dams may not be exercised so as to injure 
property situated beyond the jurisdiction'''^ or to ob¬ 
struct a stream contrary to an act of congress 
and this authority is not taken away by the provi¬ 
sion of the ordinance of 1787 for the government 
of the Northwest Territory that certain rivers shall 
be common highways and forever free, or by similar 
provisions in statutes admitting states to the Un¬ 
ion,^2 or in a state constitution.^^ ^4 deciaration by 
the legislature of its intention to canalize a river is 
a sufficient revocation of any previous consent to 
the location of a dam in the river.**^ 

c. Concurrent Federal and State Control 

Where congress has forbidden the erection of a 
structure In a navigable river except on pJ.Tns authorized 
by the secretary of war, but has not manifested an In¬ 
tent to supersede the authority of the state, the erection 
of such structure requires the consent of both the national 
and state governments. 
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32 . Kan.—Kaw Valley Drain. Dist. 
V. Missouri Pac. R. Co., 161 P. 937, 
99 Kan. 188. 

46 C.J. p 430 note 41. 

33. K.J.—Chew v. Pennsylvania R. 
Co., 98 A. 319, 89 N.J.Law 171. 

34. XT.S.—'Stone y. Southern Illinois, 
etc., Bridge Co., Mo., 27 S.Ct. 616, 
206 U.S. 267, 51 L.Ed. 1057. 

46 C.X p 431 note 43. 

35 . U.S.—Lake Shore, etc., R. Co. v. 
State of Ohio, Ohio, 17 S.Ct 357, 
165 U.S. 3‘65, 41 L.Ed. 747. 

Ill.—People V. Metropolitan West 
Side EL R. Co., 120 K.E. 748, 285 
Ill. 246. 

36. U.S.—^Lake Shore, etc., R. Co. v. 
State of Ohio, Ohio, 17 S.Ct 367, 
165 U.S- 365, 41 L.Ed. 747. 

37- N.H.—State v. Hutchins, 106 A. 

619, 79 N.H. 132, 2 A.L.R. 1686. 
45 C.J. p 431 note 46. 

38. Ill.—^People T. Metropolitan 

West Side El. R. Co., 120 N.B. 748, 
285 Ill. 246. 

45 C.J. p 481 note 47. 

3d. N.Y.—Buffalo v. Delaware, etc., 


f R. Co., 120 N.Y.S. 1081, 136 App. 

Dlv. 274, affirmed 97 N.B. 1103, 204 
i N.T. 562. 

40- N.Y.—People v. International 
Bridge Co., 119 N.B. 351, 223 N.Y, 
137. 

45 C.J. p 431 note 49. 

41. U.S.—^IVlllamctte Iron Bridge 
Co. V. Hatch, Or., 8 S.Ct 811, 125 
U.S. 1, 31 L.Ed. 629. 

45 C.J. p 431 note 60. 

42. U.S.—^Willamette Iron Bridge 
Co. V. Hatch, supra. 

46 C.J. p 431 note 61. 

43 . U.S.—Milnor v. New Jersey R., 
etc., Co., N.J., 3 Wall. 731, 3 6 L.Ed. 
799- 

46 C.J. p 431 note 62. 

44. N.Y.—^People v. Delaware, etc., 
Co., 107 N.E. 606, 213 N.Y. 194. 

45 C.J. p 431 note 63. 

45. U.S.—Manigault v. Springs, S. 
C., 26 S.Ct 127, 199 U.S. 473, 60 
L.Ed. 274. 

45 C.J. p 431 note 64. 

48. Wis.—State v. Eau Claire, 40 
Wis. 633. 


47. N.Y.—Waterford Kh etric 

etc., Cp. V. State. X.Y.S. .S5S. 
208 App.Div. 273, iininwii 147 N.R 
225, 239 N.Y. 629. 

45 C.J. p 431 note 53, 

48. U.B.—Huho V. tUover. III., 7 S. 

Ot 313, 119 U.S. 543, 3H 4S7. 

45 C.J. p 431 note 57. 

49. Wia—Chippewa, ete., Impr. Co. 
V. State H. Comiiui., 169 N.W. 739, 
164 Wis. 106. 

46 C.J, p 431 note 5S. 

50. Conn.—Holyoke Water Power 
Co. V. Connecticut Tliver Co.. 53 
Conn. 670. 

51. U.S- — U. S. V, Rio Grande l>am» 
etc., Co., N.H.. 19 S.Ct. 770, 174 
U.S. *690, 43 L.Ed. 1136. 

52. U.S.—-Huso V. Glover, III., 7 S. 
Ct 313. 119 U.a SHJ, 30 I-i.Ed. 4S7. 

53. U.S.—ManIgault v. Springs, S. 
C., 26 S.Ct. 127, J53 U.S. 473, 50 
L.Ed. 274, 

54. N.Y.—West Virginia Pulp, etc.. 
Co. V. Peck, 178 N.T.a 563, 189 
App.Div. 286. 
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Where congress has acted by forbidding the erec¬ 
tion of a structure in a navigable river within a 
state, except on plans authorized by the secretary 
of war, but has not manifested an intent to super¬ 
sede the original authority of the state, the erec¬ 
tion of such a structure depends on the concurrent 
or joint assent of both the national and state gov- 
ernnients.ss As a rule the consent of the state is 
required where the authority for placing the ob¬ 
struction is merely the license of the secretary of 
war without the affirmative authorization of con¬ 
gress,^® but, if affirmatively authorized by con¬ 
gress, the consent of a state is not required for plac¬ 
ing instrumentalities of interstate commerce across 
a navigable boundary stream. 

§ 12. Improvement and Regulation 

a. Federal power 

b. State power 

a. Federal Power 

The federal government has power to Improve navi,- 


§ 12 

gable waters and to regulate their use and navigation 
thereon. 

Congress has power, which is paramount to that 
of the states,®® to make improvements in the nav¬ 
igable streams of the United States,®^ and for this 
purpose to determine and declare what waters are 
navigable.®® The determination of the necessity for 
an improvement and its character ai'^d extent is for 
congress alone.®i 

The federal government has the power to im¬ 
prove harbors oi the United States;®- to make con¬ 
tracts for the work of improvement,®^ such as the 
removal of rocks ;®4 and to deposit removed mate- 
ric'il in any part of the harbor within its control;®® 
or, in improving a stream, to place the dredged ma¬ 
terial along the banks to prevent erosion and main¬ 
tain the natural channel.®® It may, as incident to 
the improvement, require the removal and reloca¬ 
tion of public utilities interfering with the improve¬ 
ment®'^ 

The federal government also has the power to 
regulate the nse of, and navigation on, navigable 
waters.®® 
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55. U.f?.—-State of Wisconsin v. 

State of Illinois, 49 S.Ct. 3 63, 278 

U. S. 3G7, 73 L.Kcl. 42G—Cummlnffs 

V. City of Chicago, Ill., 23 S.Ct. 
472, 188 TT.S. 410, 47 L.PJd. 625. 

45 C.J. p 433 note 79. 

Ifcal© appHea as to dam 

U.S.—Kconomy Light, etc., Co, v. XT. 

S. , Ill., 256 F. 792, 1G8 C.C.A. 138, 
afUrmed 41 S.Ct 409, 256 U.S. 113, 
65 L.Ed. 847. 

50. U.S.—Hubbard v. Fort, C.C.N.J., 

188 F. 987. 

46 C.J. p 433 note 80. 

57. U.S.'—Hubbard v. Fort, supra. 
45 C.J. p 433 note 81. 

58. Or,—VVUnstou Ilro.s. Co. v. Gal¬ 
loway, 121 F.2d 457, 168 Or. 109. 

45 C.J. p 433 note 80. 

59. tr.S.—tJ, S. V. Chicago, M., St, 
P. & P. H. Co., 61 S.Ct 772. 313 
U.S. 302, 313 US, 543. 85 L.Jld. 
1061—cbmdman v. tj. S„ C.O.A. 
Iowa, 113 F.2d 914—ContiiK'nlal 

T. nnd Co. v, U. S., O.C.A.Waah., 88 
F.2d 104. Gortlorarl cliuUed 58 S.Ct. 
36, 302 U.S. 716, 82 L.Ed. 552— 
Kincaid v. U. B., D.C.r.a., 35 F.2d 
236—Gerlach Live Stock Co. v. U. 
S., 102 Ct.Ob 392. 

Mo.—E\ana v. Mawaman Const. Co,, 
122 S.W.2d 924, 34.3 Mo. 632. 

45 C.J. p 433 note 00. 

Power a.s re‘gulation of commerce 
see C(>mm<*rce g 73. 

Level of waters may be raised 
<1) In ejvercising constitutional 
power over navigable streams, Unit¬ 
ed States may raise level of such 
streams and thereby ob.struct the 
drainage of surface waters on near-¬ 


by lands.—Lynn v. IT. S., C.C.A.Ala., 
110 F.2d 586. 

C2) National government may 
ndse level of .stre.'un for nnvig'aUon 
to ordinary high-water mark, .since 
“bed of stream” Includes land be¬ 
tween such mark and low-water 
mark.—Pai'r v. Spalding, D.C.Ky., 4'6 
F.2d 79S. 

60. U.S.—Continental Land Co. v, 

U. S., C.C.A.Wa.sh., 88 F.2d 104, 
certiorari denied 58 S.Ct. 36, 302 
Xr.S. 715, 82 L.Pkl. 552. 

45 C.J. p 434 note 01. 

Betci'mination conclusivo 
U.S.—Continental La,nd Co. v. U. S., 
supra. 

61. U.S.---IT. S. V. Chicago, M., St. 
P. & P. R. Co., 61 S.Ct. 772, 312 
U.B. ^02, ;n.3 U.S. 543, 85 L.Ed. 
1004-~~,SerantOn v. IVheider, Mich., 
21 S.Ct, 48, 179 U.S. 141, 45 T..Ecl. 
12G—Continental I^nnd Co. v. U. 
S., C.C.A.Wa.Mh., 88 F.2d 104, c<u*- 
tlorarl denied 58 S.Ct. 36, 302 U.S. 
715, 82 L.Ed. 552. 

62- U.S.—Mobile County v. Kimball, 
Ala., 102 U.S. 691, C97, 26 L.Ed. 238. 
45 C.J. p 434 note 93. 

63. U.S.—Peterson v. U. S. for Use 
of Marsh I..umber Co., C.C.A.Ohlo, 
119 F.2d 145. 

Mo.—Evans v. Ma.ssman Const'. Co., 
122 S.*VV.2d 924, 343 M,o. 632. 

N.Y.—Benner V. Atlantic Dredging 
Co., 31 N.E, 328, 134 N.Y. 166, 30 
Am.S.U. 649, 17 L.U.A. 220. 

64. N.Y,—Benner v. Atlantic Drcdg- 
, ing Co., supra. 

65. U.S.—Sewell V, Arundel Oorp., 
C.C.A.Fla., 20 F.2d 503—Southern 
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Par. Co. V. Western Pac. R. Co., 
C.C.Cal., 144 F. 160, reversed on 
other grouiid.s 131 F. 37’6, SO C.C.A. 
606. 

66. U.S.—.lenkins v. U. S., CO Ct.Ch 
23. 

67. U.S.—P(*terson v. U. S., for Uso 
of I'.Iar.sh Lum))er Co., C.C.A.Ohio, 
11!) F.2d 145. 

63. U.S.—Southern Pac. Co. v. 

Western Pac. R. Co., C.C.Cal., 144 
F. 160, reversed on other ground.s 
151 F. 376, 80 C.C.A. 606. 

N.Y.—Niagara Falls I*ower Co. v. 
Water Power and Control Commis¬ 
sion, 196 N.E. 51, 267 N.Y. 265, rc- 
argumont chmied 19S N.E. 372, 268 
N.Y. 496, certiorari denied Niagara 
Falks T’owor Co. v. Water P(nver 
and Control Commission of 'State 
of New York, 56 S.Ct. 128, 296 U. 
S. '609, 80 I..Ed. 432—Niagara Fa-lls 
Power Co. v. IMnlf.bie, 41 N.Y.S.2d 
424, 181 Mkse. 19^—People, on Com¬ 
plaint of Uiley V. Rohde, 273 N.Y. 
S. 851, 152 Misc. 526. 

Possible abuse of power to regu¬ 
late navigation l.<3 not argument 
against its existence.—State of Arl- 
5?ona V. State of California, 51 S.Ct, 
522, 283 U.S. 423, 75 L.Ed, 1154— 
Harri.s v. Central Nebra.ska Public 
Power & Irrigation Dist., D.C.Neb., 
29 F.Supp. 425. 

Police power 

Federal government In some in¬ 
stances, such as control of naviga¬ 
tion, exercises powers analogous to 
state police powers.—Kincaid v. U. 
B., D.C.La., 35 F.2d 236. 

BUles aad regulations 
■ (1) The statutes 'stating that it 
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b. State Power 

(1) Improvement 

(2) Regulation 

(1) Improvement 

The state has power to improve waterways and har¬ 
bors unless prohibited by federal legislation. 

A State is possessed of the power to improve, 
within the state limits, waterways^^ and harbors,*^® 
except in so far as it is prohibited by federal legis¬ 
lation'll or constitutional provisions protecting the 
private property of riparian owners.If so provid- 
'ed by act of congress, an improvement may not be 
made without the approval of the secretary of 
war, *^3 but authority to make improvements is not 
divested by an ordinance or statute merely provid¬ 


ing for the free navigation of a river,or by 
grants to individuals of lands bounded by or under 
the water. 

Delegation of pozver. The power of municipal 
subdivisions of a state to make improvements de¬ 
pends on statutory authority.'^® However, the pow¬ 
er of the state to make improvements may be dele¬ 
gated to a city,'^'^ or board,'^^ or a private person 
or a corporation,or to a navigation improvement 
company,90 under a charter or statutes defining its 
powers,91 rights,92 and duties ;93 but the state, in 
conferring authority on a private corporation may 
not part for all time with its own power to im¬ 
prove navigation so as to preclude it from ever 
thereafter improving navigation itself.94 Authority 
to improve a navigable stream may not be acquired 


"shall be" the duty of the secretary 
of war to prescribe reg'uiations for 
the use, administration, and navigra- 
tion of navlgrable waters impose 
mandatory requirements and no dis¬ 
cretion may he exercised in those 
respects.—State of South Carolina 
ex rel. Maybank v. South Carolina 
Electric & Gas Co., D.C.S.C., 41 E. 
Supp. 111. 

(2) Secretary of commerce has 
power to promulgrate rules and regu¬ 
lations governing navigation, and 
war department has similar power 
respecting dredging operations in 
navigable rivers.—Canada S. S. Lines 
V, Great Lakes Dredge & Dock Co., 
C.C.A.Ill., 81 P.2d 100. 

(3) The regulations to govem use, 
administration, and navigation of 
waterways approved by the Secre¬ 
tary of War, have force of law.— 
The Victor, D.C.La., 68 F.Supp. 928, 
reversed on other grounds, C.C.A., 
163 P.2d 200. 

60. U.S.—Sands v. Manistee River 

Xmpr. Co., Mich., 8 S.Ct. 113, 123 

U.S. 288, 295, 31 L.Ed. 149, followed 

in Ruggles v. Manistee River Impr. 

Co., 8 S.Ot. 117, 123 U.S. 297, 31 L. 

Ed, 162. 

46 C.J. p 434 note 99. 

»ight to attack Improvement 

(1) Only private persons having 
any possible right to object to 
change in course of navigable 
stream by state, when beneficial to 
navigation, are riparian owners 
whose rights will be lost or lands 
subjected to new servitude because 
of such -change.—State v. Adelmeyer, 
285 K.W. 838, 221 Wis. 246. 

(2) State alone may object to exe¬ 
cution of plan for change in level or 
course of stream, where all riparian 
owners whose Interests are affected 
thereby agree to change.—State v. 
Adelmeyer, supra. 

(3) Hydroelectric power compa¬ 
nies have no standing to maintain a 
suit to enjoin a state governmental 


agency from constructing a power 
and navigation project, including a 
hydroelectric power plant, and di- 
I verting the waters of a river for 
I that purpose, where they have no 
I exclusive franchise, no special right 
or interest as owner of riparian 
lands, and no interest in navigation 
on the river as operator of vessels, 
owner of wharves, shipper, or other¬ 
wise, and claim an interest only by 
rea.son of the fact that the electric 
current produced will be sold In com¬ 
petition with them.—Carolina I*ow- 
er & Light Co. v. South Carolina 
Public Service Authority, C.C.A.S.C., 
94 F.2d 520, certiorari denied 58 S. 
Ct. 1048, 304 U.S. S78. 82 L.Ed. 1541, 
South Carolina l^owcr Co. v. South 
Carolina Public Service Authority, 58 
S.Ct. 1048, 304 U.S. 678, 82 lu.Ed. 
1641, and South Carolina Electric & 
Gas Co. V. South Carolina I“»ubnc 
Service Authority, 68 S.Ct. 1049, 304 
U.S. 678, 82 L.Ed. 1541. 

70. U.S,—^Mobile County v. Kimball, 
Ala., 102 U.S. 691, 26 L.Ed. 238. 

45 C.J. p 434 note 1. 

71. U.S.—Corrigan Transit Co. v. 
Sanitary Diet, of Chicago, Ill., 137 
F. 861, 70 C.C.A. 381. 

Mich.—La Plaisance Bay Harbor Co. 

V. Monroe, Walk, p 166. 

72 . Wis.—Slate v. Bancroft, 134 N. 

W. 330, 148 Wis. 124, 38 L.R.A.,N. 
S., 526. 

46 C.J. p 434 note 3. 

73. Ill.—Chicago V. Law, 38 N.E. 
855, 144 Ill. 6G9. 

74. U.S.—Withers v. Buckley, Miss., 
20 How. 84, 16 L.Bd. 81G. 

45 C.J. p 434 note 6. 

76. U.S,—Southern Pac. Co. v. 
Western Pac. R. Co,, C.C.Cal., 144 
F. 160, reversed on other grounds 
151 F. 376, 80 aC.A. 606. 

46 C.J. p 435 note 6. 

76*. Wash.—Conger v. Fierce Coun¬ 
ty, 198 P. 377, 116 Wash, 27, 18 
A.L.R. 393. 

45 C.J. p 435 note 7. 
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77. Md.—Gutowski v. Baltimore 
City, 96 A. *630, 137 Md. 502. 

45 C.X p 435 note 12. 

Drainage district 

Wash.—State ex rel. L. A. Conner 
Co. V. Superior Court for Skagit 
County, 59 P.2d 527, 1S4 Wash. 127. 

78. Minn.—State v. Xohles County 
Thirteenth Judicial Diat. Ct., 178 
N.W. 595. 146 Minn. 150. 

45 C.J. P 435 note 13. 

State water resources board 
>r.H.—St. Begis Paper Co, v. Kew 
Hampshire Water Resources 
Board. 26 A.2d 832. 92 K.IL 164. 

79. Wis.—Sellers v. Union Lumber¬ 
ing Co., 39 Wis, 525. 

45 C.J. p 435 note 14. 

80. Minn.—Heiberg v. Wild Rice 
Boom Co.. 148 N.W. 517, 127 Minn. 
8 . 

45 C.J. p 435 note 15. 

Franchise 

The charter right to Improve a 
river and to exact tolls for the use 
of the improvement i« not a permit 
or license but a franchise.—Monon- 
gahela Nav. Co. v. U. S,. Pa., 13 S.Ct. 
622, 148 U.S. 312, 37 L.Ed. 463. 

81. Mich.—East Branch Sturgeon 
River Impr. Co. v. White, etc., 
l.and Co., 37 N.W. 192, 69 Mich. 
207, 

46 C.J. p 435 note 16, 

82. Idaho.—Mashburn v, St. Joe 
Impr. COn 113 I^ 92, 19 Idaho 30, 
35 L.R.A..N.S., 824. 

45 C.J. P 436 note 17. 

83. Or.—State v. Portland Gen. 
Electric Co., 95 P. 722, 98 P, 160. 
52 Or, 502. 

45 C.J. p 436 note 18. 

84t. N.Y.—Long Sault Dev. Co. ▼. 
Kennedy, 105 N.R. 849, 212 N.T. 1, 
Ann.Cas.lDlSD 56^—West Virginia 
Pulp, etc., Co. V. Feck, 171 N.Y.S. 
1065. 104 Misc. 172, affirmed 178 
N.T.S. 663, 189 App.Div. 286. 
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by the filing of articles of incorporation reciting 
such authority, under a general statute providing 
for the organization of corporations and a pre¬ 
scriptive right to maintain waters continually at 
a certain height is not acquired by the prior main¬ 
tenance of the water at such height during certain 

seasons.SS 

A corporation which has been organized to do 
dredging and which is given certain rights and priv¬ 
ileges by its charter forfeits its rights if it neglects 
for an unreasonable time to perform the work;^^ 
and, where the company is obliged to keep the chan¬ 
nel in navigable condition, it is liable for the dam¬ 
ages sustained by reason of its negligence in failing 
to perform such duties,but is not liable where the 
improvements would require a greater expenditure 
than its authorized capital stock and net income, 
or where the navigator is contributorily negligent, 
or the time for the completion of the improvement 
has not expired and no tolls are being charged.^^ 

(2) Regulation 

The authority of a state over navigable waters in¬ 
cludes the making of local rules of navigation. 

The authority of the states over navigable wa¬ 
ters includes the making of local rules of naviga¬ 
tion,^- such as regulations governing harbor pilot¬ 
age, buoys, and beacons for the guidance of mari- 
iicrs.^^ Waters between a federal harbor line and 
the shore are especially subject to state regula¬ 
tion.^^ It has been held that a municipal corpora¬ 
tion in the exercise of its usual powers has author¬ 


ity to make such regulations as are necessary to pro¬ 
tect its harbor,^ s and, where such power is delegat¬ 
ed to a municipality its reasonable ordinances regu¬ 
lating navigation on waters within the municipal 
limits have the validity of state action.^® Thus a 
municipality may have power to regulate the sta¬ 
tioning, anchoring, and moving of vessels,^^ and to 
regulate the use of wharves, bulkheads, piers, and 
piling.9^ 

§ 13. - Waterway or Navigation Dis¬ 

tricts 

Waterway or navigation districts for the Improve¬ 
ment of navigable waters are authorized by statute In 
some jurisdictions, and they may improve waterways and 
levy taxes or assessments to pay therefor. 

In some states waterway or navigation districts 
for the improvement of navigable waters are au¬ 
thorized by statute.^^ The enactment of such a stat¬ 
ute is within the power of a legislature^ and rea¬ 
sonable presumptions are indulged to sustain the le¬ 
gal existence of a district.^ A district will be held 
to have been lcg*ally organized where there has been 
at least a substantial compliance with statutory re¬ 
quirements,^ especially where the requirements in 
question are merely -directory and defects or ir¬ 
regularities in an election on the question are not 
fatal where they do not mislead any voter,^ deprive 
him of his right to vote,^ or affect the result of the 
election. 

The territory which may properly be included 
in the district depends on the terms of the statute 
construed from a practical standpoint^ and so as to 


85. Or.—-State v. Portland Gen. 
Electric Co., 95 P. 722, 98 P, 160, 
52 Or. 502. 

86. Wis.—Chippewa, etc., Impr. Co. 
V. State R. Commn,, 159 N.W. 729, 
164 Wis. 105. 

87. Tex.—West End Dock v. State, 
Clv.App., 173 S.W. 285. 

88. W.Va.—Tompkins v, Kanawan 
Bojird, 21 W.Va. 224. 

89. Mg.*—S ebago I.ake, etc., Steam¬ 
boat Co. V. Sebago Impr. Co., 74 A. 
483, 105 Me. 264. 

45 C.X p 436 note 24. 

90. —Levy v. Carondelet Canal, 
etc,, Co.. 34 La,Ann. 180. 

91. Va.—James River, etc., Co. v. 
Early, 13 Gratt. 641, 54 Va. 641, 

92. U.S.^—Mobile County v. Kimball, 
Ala., 102 U.S. 691, 26 I^.Ed, 238. 

Polic® power 

Minn,—Nelson v. De Longr, 7 N.W.2d 
342, 213 Minn. 425. 

93. U.S.—-Mobile County v. Kimball, 
Ala., 102 U.S. 691, 26 D.Ed. 238. 

94. Ohio.—State v, Cleveland, etc., 
il. Co., 113 N.E. 677, 94 Ohio St. 61, 


Tj.R.A. 1917A 1007—'State v, Clove- 
land-PittsburpT R. Co., 21 Ohio Cir. 
Ct.,N.S., 1, 36 Ohio Cir.Ct. 620, af- 
nrmed 113 N.E. 677, 94 Ohio St, 61, 
L..R.A,1917A 1007. 

95. Wis.—Clason v. Milwaukee, 30 
Wis. 316. 

96. U.S.—Canada Atlantic Transit 
Co. V. City of Chicago, Ill., 210 F. 
7, 126 C.C.A. 687. 

45 C.J. p 424 note 57—43 C.X p 381 
notes 14, 16. 

97. Md,—^Gutowski v. Baltimore 
City, 96 A. 630, 127 Md. 502. 

N.J.—Ross V. Mayor and Council of 
Boi-ouffh of Bdgewater, 180 A. 86'6, 
116 N.XLaw 477, affirmed 184 A. 
810, 116 N.XLaw 447, certiorari de¬ 
nied 67 S.Ct 37, 299 U.S. 643, 81 
L.Ed. 400. 

98. Md.—Gutowski v. Baltimore 
City, 9$ A. 630, 127 Md. 502. 

99. Wash.—Commercial Waterway 
Dist. No. 1 of King County v. 
King County, 86 P.2'd 1067, 197 
Wash. 441. 

45 C.X p 436 note 27. 

1. Fla.—Jinkins v. Entzminger, 136 , 
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So. 785, 102 Fla. 107. followed in 
State V. Upper St. John.s River 
Nav. Di.st., 135 So. 784, 102 Fla. 
183. 

Tex.—Dancy v. Well.s, Clv.App., 8 kS. 

W.2d 108, error refused. 

45 C.X p 436 note 28. 

2. Wash.—Slate v. Abraham, 117 
503, G4 Wash. 621. 

45 C.J. p 436 note 29. 

3. Or,—Bennett Trust Co. v. ‘Seng- 
slacken, 113 r. 863, 68 Or. 333- 

45 C.J. P 436 note 30. 

4. Oi*.—Bennett Trust Co. v. Seng- 
stacken, supra. 

5. Or.—State v. Johnson, I4-i I^ 
1148, 147 P. 926, 76 Or. 85. 

45 C.X p 436 note 32. 

e. Or.—state v. Johnson, supra. 

7. Wash.—Paine v. Port of Seattle, 
126 P. '628, 127 P. 680, 70 Wash. 
294. 

8. Or.—State v. Port of Bay City, 
129 P. 496, 64 Or. 139. 

45 C.J. p 436 note 36. 

Territory outside oounty 

Statute authorizing creation of 
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give effect to the object and intent of the statute;® 
and the improper inclusion of a small quantity of 
lands may not be fatal but, where the area of 
lands improperly included is so extensive as to con¬ 
stitute a substantial deviation from the statute, the 
inclusion renders the proceedings void.^^ Under 
some statutes the jurisdiction of a county court to 
declare the organization of a port depends on the 
notice given of the election where sufficient no¬ 
tice has been given, the finding of the county court, 
entered in the journal, that the port has been duly 
and legally organized and incorporated, is a final ad¬ 
judication of every fact necessary under the law to 
constitute a valid corporation,including the loca¬ 
tion of its boundaries and interested persons who 
have not previously asserted objections at the time 
and in the manner provided by statute will not be 
permitted to do so thereafter.^^ 

Amendment of charter. The charter or act of in¬ 
corporation of a port may be amended by the legis¬ 
lature,but not by the voters of the port on their 
own initiative and without legislative aid.^*^ An act 
permitting the incorporation of a port is not a direct 
amendment of the charter of any city or town with¬ 
in its boundaries and such effect as it may have 


on a municipal charter which is in conflict or incon¬ 
sistent with the general object and purpose for 
which a port may be organized is permissible,^^ 

Status and po^vers generally. An incorporated 
port or port district is a public corporation-® which 
exercises some of the functions of government.®! 
While it has some of the qualities of,-® is in the 
nature of,^^ and, in a broad and comprehensive 
sense, is,®^ a municipal corporation, it is not a city,®5 
town,®6 or county,®^ in a strict, technical sense 
nor is it a pure municipality, like a city or town 
and it has an existence independent of that of a 
city or county located within its boundaries.®® It 
has been held to be a political subilivision of the 
state rather than a municipal corporation.®! It has 
no right to legislate or to exercise any power at all 
unless first permitted to do so by some law passed 
by the legislature®® or enacted by the whole people 
of the state with the aid of the initiative;®® and 
the language of the law granting powers to it will 
not be extended by construction beyond its plain and 
ordinary meaning.®^ It is subordinate to the legis¬ 
lature,®^ and powers granted to it by the legisla¬ 
ture may be afterward increased, diminished, or 
even withdrawn by the same body,®® unless vested 
rights have intervened.®^ Statutory authority to 


navigration districts was held not In¬ 
valid as authorizing* commissioners’ 
courts to create districts out of ter¬ 
ritory outside county,—Dancy v. 
Wells, Tex.Civ.App., 8 S.W.2d 198, 
error refused. 

9. U.S.—^Hale v. Sengsiacken, C.C, 
Or., 192 F. 641. 

45 C.X p 437 note 37. 

10. Or.—State v. Johnson, 144 P. 
1148, 147 P. 926, 76 Or. 86. 

11. Or.—State v. Port of Bayocean, 
133 P. 85, 65 Or. 606. 

12. Or.—^^State v. Port of Bay City, 
129 P. 496, 64 Or. 139. 

45 C.J. p 437 note 41. 

13. Or.—State v. Port of Bay City, 
supra. 

45 C.J. p 437 note 42. 

14. Or.—State v. Port of Bay City, 
129 P. 496, 64 Or. 139. 

45 C.X p 437 note 43. 

15. Or.—Southern Oregon Co. v. 
Port of Bandon, 178 P. 215, 91 Or. 
308, 315. 

46 C.X p 437 note 44. 

16. Or.—Bose v. Port of Portland, 
162 P. 408, 82 Or. 541—State v. 
Port of Astoria, 154 P. 399, 70 Or. 
1 . 

17. Or.—Stevenson v. Port of Port¬ 
land, 162 P. 609, 82 Or. 576. 

45 C.X p 437 note 4'6. 

18 . Or.—Straw v. Harris, 103 P. 777, 
54 Or. 424. 


19. Or.—Straw v. Harris, supra. 

20. Tex.—Dancy v. Wells, Civ.App., 
8 S.W.2d 198, error nifusod. 

Wash.—State v. Gaines, 186 P. 257, 
109 Wash. 106. 

21. Or.—State v. Port of Astoria, 
164 P. 399, 79 Or. 1. 

22. Or.—State v. Port of Astoria, 
supra. 

23. Wash.—State v. King County 
Super, Ct, 160 P. 766, 93 Wash. 
267, D.B.A.1917B 364. 

45 C.X p 437 note 62, 

24. Or.—State v. Port of Astoria, 

154 P. 399, 79 Or. 1—Farrell v. 
Port of Portland, 98 P. 146, 62 Or. 
582. 

Wash.—Paine v. Port of Seattle, 126 
P. 628, 127 P, 680, 70 Wash. 294, 

45 C.X p 437 note 63. 

25. Or.—State v. Port of Astoria, 

154 P. 399, 79 Or. 1—Straw V, Har¬ 
ris, 103 P. 777, 64 Or. 424. 

26. Or.—State v. Port of Astoria, 

154 P. 399, 79 Or. 1—Straw v. Har¬ 
ris, 103 P. 777, 64 Or. 424. 

27. Or.—Straw v. Harris, supra. 

28. Or.—Farrell v. Port of Port¬ 
land, 98 P. 145, 62 Or. 582. 

29. Or.—State v. Port of Astoria, 

164 P. 399, 79 Or. 1. 

30. Wash.—Paine v. Port of Seattle, 
126 P. 628, 127 P. 680. 70 Wash. 
294. 

46 C.X p 437 note 60. 
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31. Tex.—^^Villflc‘y County Water 
Control and luiprovenu^nt No. 
1 V. Ahendroth, 177 S.W,2d 936, 
142 Tex. 320. 

32. Wash.—Commercial Waterway 
Dist. No. 1 of King County v. 
King County, BS P.2d 10C7, 197 
Wash. 441. 

46 C.J. p 438 note 61. 

A waterway AUtrict smxely a 
creature of statute, and can exercise 
only powers specIficaJly accorded to 
it by statute, or fnirly implied as In¬ 
cidental and essential to powers so 
granted,—Commerfial Waterway 
Dist. No. 1 of King County r. King 
County, supra. 

33. Or.—Stevenson v. Port of I‘ort- 
land, 162 P. 509, 83 Or. 576-State 
of Port of Astoria, 154 P. 399, 7$ 
Or. 1. 

34. Wash.—Don worth v. Port of 
Seattle, 218 P. 243. 126 Wash. 465. 

35. Or.—State v. I^ort of Astoria^ 
164 F. 399, 79 Or. 1. 

38. Or.—State v. Port of Astoria, 
supra. 

Direct suit by state 

Navigation district cannot be dis¬ 
solved, destroyed, or Its powers cut 
down, except in direct suit by »t:tto. 
—^Dancy v. Wells, Tex.Civ.App., S 
S.W.2d 198, error refused. 

37- Or,—State v. Port of Astoria, 
164 P. 399, 79 Or, X. 
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levy taxes may be repealed without destroying the 
other powers and duties of the district.38 

The authority of the district is generally exer¬ 
cised by commissioners^^ who have power to select 
their subordinates,^0 but the authority of the com¬ 
missioners to employ assistants is limited to that 
specified in the statute.'^i 

hnprovements and contracts therefor. Port, wa¬ 
terway, or navigation districts are empowered by 
statute to improve waterways within their juris- 
dictions.^2 However, a city is not required to ob¬ 
tain the permission of an incorporated port to con¬ 
struct a bridge within the limits of the city.'^^ The 
record of the commissioners is controlling as to the 
making and acceptance of bids of contractors.^^ 
If the commissioners reserve the right of rejection, 
bids may be withdrawn before acceptance.^^ Con¬ 
tract provisions for damages for delay on the part 
of the contractor will be given effect where there is 
inexcusable delay on his part.**® Under some stat¬ 
utes, the district is liable to materialmen where it 
fails to obtain a proper bond from the contractor.^7 
A surety’s liability on a contractor’s performance 
bond does not extend to extra work to which the 
surety did not conscnt.'^^ 

In order to enable a materialman to enforce a 
claim against the sureties on the statutory bond of 
a contractor, his claim or notice must be filed with¬ 
in the time prescribed but a claim or notice not 


complying with a statutory form may be held suffi¬ 
cient where it has been treated as such by the sure¬ 
ties.^ 0 Where the district fails to retain a percent¬ 
age of the contract price until the work is accepted 
as required by the contract, it has been held liable 
to the contractor’s surety and to claimants for la¬ 
bor and material as if the retained percentage had 
not been paid over.^^ Where a materialman knows 
that a payment to him by the contractor is from 
funds received by the contractor from the district, 
he must apply it on account of his claim for mate¬ 
rials furnished in connection with the work and 
may not apply it on some other claim as against the 
contractor’s surety, qj- against the district which 
has failed to obtain a bond from the contractor.^^ 

Property and fiends. A waterway district may 
take title in fee simple to property acquired by deed 
in lieu of condemnation.^4 ^ statute authorizing 

the leasing, for a limited period of time, of prop¬ 
erty acquired by a port district is not unconstitu- 
tional.55 Also, power to sell coal to ships may prop¬ 
erly be granted to an incorporated port by the prop¬ 
er lawmaking authority in aid and furtherance of 
the public purpose for which the port was creat¬ 
ed;^® but, before such power is granted to it by 
the proper authority, a port cannot lawfully engage 
in the business of selling coal.^^ district’s 

property may be subject to assessments for munici¬ 
pal improvements.^^ 


38. Fla.—State ex rel, Landis v. 
Reardon, 154 So. 868, 114 Fla. 765. 

39. Tex.—Walton v. Brownsville 
Nav. List, of Cameron County, Civ. 
App., 181 S.W.2d 967, error re¬ 
fused. 

Compensation 

Tex.—Carpenter v. Arroyo-Colorado 
Nav. Dist. of Cameron and Wil¬ 
lacy Counties, Civ.App., Ill S.W.2d 
822. 

40. Tex-—Walton v. Brownsville 
Nav. List, of Cameron County, Civ, 
App., 181 S,W.2d 967, error re¬ 
fused. 

Besldenoe witmn dlstrlot 
♦ Tho constitutional provision re- 
QUirlnfiT district offlcera to reside 
within their districts did not apply 
to oflicers of navigation districts au¬ 
thorized by constitution; the posi¬ 
tion of navigation district’s execu¬ 
tive general agent i« not a “district 
office” within the constitutional pro¬ 
vision re<iulring district officers to 
reside within their district so as to 
prevent the agent from recovering 
his salary, notwithstanding his 
headquarters were established out¬ 
side district.—^Walton v. Brownsville 
Nav, Dist, of Cameron County, su¬ 
pra, 

41- Wash.-— Menifield v. King Coun- 


I ty Commercial Waterway List. No. 
I 1, 141 P. 685, 80 Wash. 279. 

46 C.J. p 439 note 93. 

42. U.S.—Hale v. Sengstacken, C.C. 
Or., 192 F. 641. 

46 C.J. p 438 note 67. 

43. Or.—^Kiernan v. Portland, 111 P. 
379, 112 P. 402, 67 Or. 464, 37 L.R. 
A.,N.S,, 332, error dismissed 32 S. 
Ct. 231, 223 U.S. 161, 66 L.Ed. 386. 

46 C-J. p 438 note 68. 

44. Wash.—Seattle Constr., etc., 
Co. V. Newell, 142 P. 481, 81 Wash. 
144. 

45. Wash.—Seattle Constr., etc., Co. 
V. Nowell, supra. 

46. Wash,—Droppelman v. Port of 
Seattle, 166 P. 248, 97 Wash. 177. 

47. Wash.—United Pac. Casualty 

Ins. Co. V. Port of Everett, 46 P. 
2d 736, 182 Wash. 286. 

48. Wash.—United Pac. Casualty 

Ins. Co. V, Port of Everett, supra. 

49. Wash.—Pearson v. Puget Sound 
Mach. Depot, 169 P, 961, 99 Wash. 
696. 

45 C.J. P 438 note 72. 

60. Wash.—Van Doren Roofing, etc., 
Co. V. Guardian Casualty, etc., Co., 
168 P. 1124, 99 Wash. 68. 

61. Wash,—United Pac. Casualty 
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Ins. Co. V. Port of Everett, 46 P.2d 
736, 182 Wash. 286. 

52. Wash.—United Pac. Ca.surilty 
Ins. Co. V. Port of Everett, supra. 

53. Wash.—United Pac. Casualty 
Ins. Co. V. Port of Everett, supra. 

64. Wash.—Commercial Waterway 
Dist. No. 1 V. Larson, 173 P.2d 531, 
26 Wash.2d 219. 

55- Wash.—Paine v. Port of Seat¬ 
tle, 126 P. 628, 127 P. 680, 7(T Wash. 
294. 

G-rant as including i>ower to leas© 
Act granting lands to navigation 
district for development of com¬ 
merce and establishment of harbor 
was held to vest discretion in dis¬ 
trict to lease lands for purposes not 
Inconsistent with act.—Barbour v. 
McCallum, 16 S.W.2d 1032, 118 Tex. 
391. 

58. Or.—'Stevenson v. Port of Port¬ 
land, 162 P. 609, 82 Or. 576. 

57. Or.—Stevenson v. Port of Port¬ 
land, supra. 

58. Wash.—State v. Commercial 
Waterway Dist. No. 2, 278 P. 423, 
152 Wash. 623. 

Funds for payment 
Funds derived by waterway dis¬ 
trict from sand and gravel excavated 
could, be applied to warrants in pay- 
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The legislature has the power to require funds of 
a port district to be deposited with, and kept by, the 
county treasurer and, where it exercises this 
power, the funds become subject to the application 
of other statutes requiring the county treasurer to 
deposit in designated depositaries all public moneys 
in his hands^® and to credit the interest paid on 
such deposits to a certain county fund.^i It may 
be required that assessments when paid be kept in a 
special fund.®^ 

Indebtedness, expenditures, and taxation. Debts 
authorized by statute may be incurred by a district 
in the form and manner,®^ and on compliance with 
the conditions precedent,®^ prescribed by statute; 
but the expenditure of money for political purpos¬ 
es,^® such as the expenditure of money in an en¬ 
deavor to secure the passage^® or defeat®^ of pro¬ 
posed legislation affecting a port, is not within ei¬ 
ther the express or implied powers of the port. 
Constitutional or statutory limitations of the amount 


of indebtedness applicable to a district are independ- 
ent of those applicable to municipalities included 
within its boundaries and, in the absence of a con¬ 
stitutional provision limiting the indebtedness of a 
port or requiring the legislature to do so, the courts 
cannot declare invalid a statute relating to ports be¬ 
cause it does not limit their indebtedness.®^ A stat¬ 
ute creating the district and authorizing the issu¬ 
ance of bonds enters into, and forms part of, the 
contract between the district and the bondholder^® 
Irregularities in the issuance of bonds may be cured 
by a validating act of the legislature.'^^ 

A law conferring on a district the power of tax¬ 
ation will be strictly construed,and, even though 
its boundaries coincide with those of a county, it 
has no power of taxation except such as is express¬ 
ly conferred by law.'^^ The statutory powers of 
districts to levy taxes and issue bonds when au¬ 
thorized by special election are extinguished by the 
repeal of the statute and the holding of the spe- 


ment of assessment for local Im¬ 
provements.—State V. Commercial 
Waterway Dist. No, 2, supra, 

59. Wash.—State v. Gaines, 186 P. 

257, 100 Wash. 196. 

Compensation 

Moneys handled by county treas¬ 
urer for the county, whereon statute 
allowed him specified maximum per¬ 
centage for his compensation, do not 
include funds of navigation dis¬ 
tricts; statute limiting county treas¬ 
urer's compensation for services ren¬ 
dered navigation district and subse¬ 
quent statute giving board of com¬ 
missioners without limitation power 
Cif fixing such compcn.sation must be 
construed together, statute lodged in 
navigation commissioners without 
limitation whole power of fixing 
compensation paid county treasurer 
for services rendered navigation dis¬ 
trict, and power to fix compensation 
survived until it was exercised.— 
Cocke V. Port Isabel-San Benito Nav. 
iUst, Tcx.Civ.App., 54 S.W.2d 6S9, 
error dismissed. 

GO. Wash.—State v. Gaines, 166 I*- 
257, 109 Wash. 196. 

61. Wash.—State v. Gaines, supra. 

62. Wash.—State ex rel. National 
Bank of Commerce of Seattle v. 
Stacy, 90 P.2d 264, 198 Wash. 708. 

63. Wash,—Paine v. Port of Seat¬ 
tle, 126 P. '628, 127 P. 680, 70 Wash. 
294. 

Cltizen’'s action, to restrain payment 

The right of a citizen to maintain 
an action to restrain navigation dis¬ 
trict board of commissioners from 
paying -*talary of a general executive 
agent, and to recover sums paid is 
limited to cases of illegality of pro¬ 


posed expenditure, and does not ex¬ 
tend to cases of unwise or indiscreet 
expenditures, and the employment 
contract must be illegal and not 
merely voidable at option of public 
ofllcials.—Walton v. Brownsville 
Nav. Dist. of Cameron County, Tex. 
Civ.App., 181 S.W.2d 967, error re¬ 
fused. 

64. Wash.—Donworth v. Port of Se¬ 
attle, 218 P. 243, 126 Wash. 465. 

45 C.J. p 438 note 82. 

65. Wash.—State v. King County 
Super. Ct., 160 P. 755, 93 Wash. 
267, L.R.A.1917B 364. 

C6. Wa.sh.—Port of Seattle v. 
Lamping, 238 P. 615, 136 Wa.sh. 
669. 

67. Wash.—State v. King County 
Super. Ct., ICO P. 766, 93 Wash. 
267, L.R.A.1917B 364. 

68. Wash.—Paine v. Port of Seattle. 
126 P. 628, 127 P. 680, 70 Wash. 
294. 

45 C.J. p 438 note S'6. 

69. Oi*.—Straw V, Harris, 103 P. 777, 
54 Or. 424. 

TO. U.S.—McNee v. Wall, D.C.Pla., 
4 P.Supp. 496. 

Change in method, of paying tax.- 
es, since permitting their payment 
in bonds instead of money, would be 
an Impairment of the bond contract. 
—McNee v. Wall, supra. 

Adjudication of validity 
Fla.—^^State v. St. Lucie Inlet Dis¬ 
trict and Port Authority, 176 So. 
69, 128 Fla. 621. 

Payment In numerical order 
Wash.—State ex rel. National Bank 
of Commerce of Seattle v. Stacy, 
90 P.2d 264, 198 Wash. 708. 
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Interest 

Befunding bonds issued by a com¬ 
mercial waterway district, being 
payable only out of a special or par¬ 
ticular fund, did not draw interest 
unh‘.s-a statute r<‘(inired It.—State ax 
rel. National Bank of Commerce of 
^ Seattle V. Stacy, supra. 

71. Fin.—Hipson v. Taylor, 117 So. 
786, 96 Fla. 109. 

72. Tex.—Burkhart v. Bra/.oa TtlVfr 

Harbor Nav. of Brazoria 

County, Civ.App., 42 S.W.2d 96— 
State V. IIouHton, etc., K. Co., Civ. 
App., 209 S.W. 820. 

Discretion as to levy, assessment, 
and collection 

If''la.—Hanstm v. State ex rel. Board 
of Onnt'r.*^ of Florida Inland Navi¬ 
gation DiHt., 179 So. 692, 131 Fla. 
679. 

Xiien for assessment 

Waah.—Oommereial Waterw^ay Dint. 
No. 1 of King County v. King 
County, 85 B.2d 1067, 197 
441, 

O-enerai statute held inapplicable 

The fltatutea providing for 
mont of taxes for years in which 
property escaped taxation are inap¬ 
plicable to taxes levied by naviga¬ 
tion district, commissioners of which 
have pow'cr to asstma or levy taxen 
under diff«trent statute.—Hansen v. 
State ex rel. Board of Com'rs of 
Florida Inland Navigation DLst., 179 
So. 692, 3 31 Fla. 679. 

73. Tex.—Slate v. Houston, etc.. R. 
Co., Civ.App., 209 S.W, 820. 

74- I.»a.—Smith v. St. Tammany 

Parish I^olice Jury, 96 So, 824, 153 
La. 961. 

46 C.J. p 439 note 90. 
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cial election prior to the repeal confers no right to 
levy the tax subsequent to the repeal.'^^ Where the 
effect of the defeat of a bond issue at a referendum 
election is to prevent the accomplishment of the 
purposes of the district, the district is without pow¬ 
er to levy taxes except to pay its debts and wind up 
its affairsWhere a special tax levy is illegal, and 
the statute authorizing the improvement becomes in¬ 
operative, and no benefits can accrue to the taxpay¬ 
ers under the statute which has been repealed, and 
taxpayers have theretofore instituted suit to re¬ 
cover the taxes illegally exacted, a statute purport¬ 
ing to validate the tax levy may not affect the tax¬ 
payers' right to recover the taxes illegally collect- 
ed.77 

The failure of commissioners of a district to make 
the annual assessment required by statute to liqui¬ 
date the bonds of the district at maturity does not 
cancel the debt or relieve property of liability to be 
assessedJ^ Although it has been held that as¬ 
sessments in excess of benefits may not be made,*^^ 
the legislature may levy or authorize the levy of an 
ad valorem tax in the nature of a special assess¬ 
ment on the property included within a navigation 
or waterway improvement district^® and an ad va¬ 
lorem tax on all property in a district is not inval¬ 
id because all properties are not equally benefited,^^ 
and there is no provision for hearing as to the spe¬ 
cial benefits received by each separate parcel of 

propcrty.^2 

Claim and actions, A waterway improvement 


district is an agency of the state and claims against 
it are in effect claims against the state,^^ Actions 
by the district are properly brought in the name of 
the commissioners,and an action to acquire lands 
for an improvement will not be dismissed as to 
defendant regularly served or appearing because 
some defendants named are irregularly served or 
do not appear.ss 

§14. - Cost of Improvements 

The cost of improvements of navigable waters may 
be assessed against the lands specially benefited. 

As in the case of other public improvements, by 
provisions of the law in some jurisdictions, the cost 
of improvements of navigable waters may be as¬ 
sessed against the lands specially benefited,^6 pro¬ 
vided the improvement is legally authorized,^^ but 
the cost of widening or deepening navigable waters 
or of improving those which are not navigable so 
that they may become so may not be assessed against 
the riparian property but must be met by general 
taxation as such public works confer benefits on the 
public at large.^S An act providing for the im¬ 
provement of a harbor at the expense of the coun¬ 
ty in which it is situated is not invalid because the 
benefits extend to the whole state.^^ 

Enforcement of contractors* claims. Payment for 
work performed in making an improvement is some¬ 
times provided for by legislative appropriation.^^ A 
board for making an improvement, being a quasi 
corporation for the performance of public duties, is 


75. —^Smith v. St. Tammany 
Parish Police Jury, supra. 

76. Fla.—Jinklns v. Kntzmlnffer, 
135 So. 785. 102 Fla. 107, followed 
in 'State v. Upper St. Johns Iliver 
Nav. Dlst. 136 So. 784, 102 Fla. 
183. 

77. ina.—New Smyrna Inlet Ulst. v. 
Fsch, 137 So. 1. 103 Fla. 24, ro- 
hearinir denUfd 138 So. 49, 103 Fla, 
24. 

78. Wash.—Newman v. Commercial 
Waterway I>i*st. No. 1, 217 P, 9. 
125 Wa.sh. 577. 

45 C.J. p 439 note 92. 

78. %Viish.~State ex rel. National 
liank of Commerce of Seattle v, 
Stacy, 90 I^2d 264, 198 Wash. 708. 

80, Fla.—Jinkins v. Kntzminger, 135 
So. 785, 102 Fla. r67, followed in 
State V. Upper St. Johns River 
Nav. Dist, 135 So. 784, 102 F^la. 
183. 

Oeiteral or Indirect heneAt 

Where taxing district is general 
and permanent in purpose, general 
or Indirect beneht from property 
ownership is sufllclent constitutional 


benefit to support ad valorem tax.— 
Jlnkins v. IDntzminger, 136 'So. 786, 
102 Fla. 167, followed in State v. 
Upper St, Johns River Nav. Uist, 
136 So. 784, 102 Pla. 183. 

Homesteads 

Tax authorized by statute creating 
inland navigation district to acquire 
right of way and otherwise co-oper¬ 
ate with federal government in con¬ 
structing inland waterway was held 
"special assessment for benefits" 
within constitution subjecting home¬ 
steads thereto.—State ex rel. Board 
of Com'rs of F-lorlda Inland Nav. 
Dist. V. Latham, 163 So. 890, 121 Fla. 
486. 

81. U.S.—Smith V. Wilson, D.C.Tex., 
13 F’.2d 1007, appeal dismissed 47 
S.Ot. 386, 273 U.S. 388, 71 L.Ed. 699. 

Xiegislative determination, of benefit 
Statute constituted legislative de¬ 
termination of benefits to district 
and lands therein, as regards liabili¬ 
ty to assessment.—State ex rel. 
Board of Com'rs of Florida Inland 
Nav. Dist. V. Latham, T63 So. 890, 
121 Fla. 486. 

82. U.S.—Smith V, Wilson, D.C.Tex., 
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13 P.2d 1007, appeal dismi.ssed 47 
S.Ct. 385, 273 U.S. 388, 71 L.Ed. 
699. 

83. Wash.—Newell v. Loeb, 137 P. 
811, 77 Wash. 182. 

84. Wash.—State v. King County 
Super. Ct., 123 P. 791, 68 Wash. 
425. 

85. Wash.—State v. King County 
Super. Ct., supra. 

80, U.S.—Mobile County v. Kimball, 
Ala., 102 U.S. 6D1, 26 L.Ed. 238. 

46 C.J. p 439 note 1. 

Assessments by waterway or naviga¬ 
tion districts see supra § 13. 

87. Ill.—Chicago V. Law, 33 N.E. 
865, 144 Ill. 669. 

46 C.J. P 439 note 2. 

88. Ill.—People v. Economy Light, 
etc,, Co., 89 N.E. 760, 241 Ill. 290, 
error dismissed 34 S.Ct. 973, 234 
U.S. 497, 58 L.Ed. 1429. 

89. U.S.—Mobile County v. Kimball, 
Ala., 102 U.S. 691, 26 L.Ed. 238. 

45 C.J. p 439 note 4, 

90. La.—State v. Graham, 24 La- 
Ann. 429. 

46 C.J. p 440 note 19. 
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not individually liable on contracts.^^ By statute 
the contractor excavating waterways may be given 
a lien for the cost on the state tidelands filled in by 
the improvement.^^ 

§ 15 . - Tolls and Water Power Privileges 

The state may exact a reasonable toll for the use of 
improvements made by it. 

The state may exact a reasonable toll for the use 
of improvements made by it,^^ and the right to 
charge or authorize the charging of tolls is not cur¬ 
tailed by a constitutional or statutory provision that 
a stream or streams shall be highways and free with¬ 
out any tax, impost, or duty.^^ Where the work is 
performed by a private person or corporation, com¬ 
pensation is generally fixed by authorizing the col¬ 
lection of tolls,95 The right to make such charges 
depends on a definite grant of authority^^ by char¬ 
ter or statute,®'^ a compliance with the conditions 
precedent imposed by the statute,^^ including the 
making of the required improvement^^ or at least 
a substantial compliance with the statute,^ and the 
actual effectiveness of the improvement as facilitat¬ 
ing navigation.^ The state may grant, as compen¬ 
sation for making an improvement, the privilege of 
using the water power thereby created.^ 


§ 16. - Harbor Lines 

The federal government has paramount power to es¬ 
tablish harbor lines and to change such lines. 

The federal government has power, which is par¬ 
amount to that of the states,^ and has properly been 
delegated to the secretary of war,^ to establish har¬ 
bor lines^> and to change such lines,although the 
lines formerly fixed have been acted on by the erec¬ 
tion of structures or piers.^ The fact that a dam 
laAvfully built by the United States in the interest 
of navigation has increased the depth of water in 
a harbor in a navigable river docs not mitigate 
against the power of the government to fix new har¬ 
bor lines suitable to the increased expanse and depth 
of watcr.9 

By states. Subject to the paramount power of 
congress, a state has power by legislation to pre¬ 
scribe such lines beyond which piers, docks, wharves, 
and other structures, except those erected under the 
authority of the general government, cannot be 
built by riparian owners in the waters of navigable 
harbors.The power is a continuing onc^^ and 
includes power to require the removal of any struc¬ 
ture beyond such lines.^^ Harbor lines tio not nec¬ 
essarily have to be laid in deep water.i** Generally 
the establishment of such lines is delegated to a 
board or committee'^and may be delegaO/d to a mu- 


91 . Ala.—ICIngr v. Mobile Harbor 
Board, 67 Ala. 135. 

92. Wash.—S(jattle, otc., Watfirway 
Co. V. Seattle Dock Co., 77 l\ 845, 
36 Wash. 503, amrniocl 25 S.Ct. 780, 
195 U.S. 624, 49 L.lOd. 350. 

45 O.J. p 440 note 21. 

93. US.—Huse V. Glover, Ill., 7 S. 
Ct. 313, 119 U.S. 640, 30 U.Kd. 487. 

45 C.J. p 438 note 8. 

particular charges and fees held val¬ 
id 

(1) A charg-o may be made for use 
of facility furnished as Incident of 
regulating use of naviifablo waters. 
—Nel.son v. De Lon^, 7 N.W.2d 342, 
213 Minn, 425. 

(2) Harbor foe prescribed by Chi- 
cag-o Park District ordinance for use 
by boats of harbors in public parks 
bordering* on Lake Michlpfan is not 
an unconstitutional exercise of mu¬ 
nicipal authority over navigable wa¬ 
ters or an interference with inter¬ 
state commerce.—MacNeil v. Chica¬ 
go Park List., 82 K.B.2d 452, 401 111. 
556. 

94. tr.S.—^Sands v. Manistee River 
Impr. CO;, Mich., 8 S.Ct. 113, 123 U. 

■ S. 288, 31 L.Bd. 149. 

46 C.J. p 439 note 9. 

95. U.S.—Monongahela Nav. Co. v. 
U S., Pa., 13 S.Ct. 622, 148 U.S. 
312, 37 L.Ed. 463. 

45 C.J. P 440 note 10. 


96. Minn.—St. I.<ouis Ihilles Impr, 
Co, V. C. N, Nelson Liimlx'r Co,, 44 
N.W. 1080, 43 Minn. 130, 

Or.--Hiato v. Poruand Gen. IClcctric 
Co., 95 P. 722, 98 P, 160, 62 Or. 502. 

45 C.J. p 440 note 11. 

97, La.—Boykin v. Shaffer, 13 La. 
Ann. 129. 

Wia.—^Weatherby v. Meiklejohn, 13 
N.W. 697, 56 Wis. 73. 

98. Wis,—Black River Flood ing 

Dam Ass’n v. IvcLchum, 11 N.W. 
651, 54 Wis. 313. 

45, C.J. p 440 note 13. 

99 , Wis.—Sauntry v. Laird-Norton 
Co., 76 N.W. 985, 100 Wis. 14'6, 

46 C.J. P 440 note 14. 

1. Pa.—Carman v. Clarion River 
Nav. Co., 81* Pa. 412, 

2. Ky.—Green, etc., Nav. Co. y. 
Palmer, 83 Ky. 6t6. 

46, C.J. p 440 note 16. 

3. U.'S.—Green Bay, etc.. Canal Co. 
V. Patten Paper Co., Wis., 19 S.Ct. 
07, 172 U.S. 158, 43 Um, 364. 

45 C.J. p 440 note 18. 

4. U.S.—Appleby v. New York, N. 
Y., 46 S.Ct 5()9, 271 U.S. 3G4, 70 L. 
Dd. 902. 

45 C.J. p 441 note 30. 

5. U.S.—Greenleaf-Johnson Ijumber 
Co. V. Garrison, Va., 36 S.Ct. 551, 
237 U.S. 251, '59 L.Kd. 939— 
delphla Cq. v. Stimson, App.D.C., 

80 


82 S.Ot. nio, 223 U.S. Gdr.. L.Kd. 
B7I). 

6. U.S.—Oreenleaf-Jnhrr mh Lum3x*r 
Co. V. Garrison, Va.. ;'.r» S.Ct 551. 
237 TbS. 251. 50 L.Kd. 039, 

45 C.J. p 441 note 26. 

H.stnbli.shniont aa n'pulaiion of com- 
mtToe set* Commerce 5 13$. 

7. U.S,.- Sratth* v. Or.'gon, etc., R. 

Co., 41 S.Ct 237, 255 U.S, 

56, 65 L.Ucl. 503. 

45 C.J. p 441 note 27. 

8. U.S.-^-Seattln v. On-gurj, etc., R. 
Co., fujpra Jrt>**nb*af-J o h n o n 
Immber (7i). v. Garrhxtn, Vu., 35 S. 
Ct 551, 237 U.S. 251, 59 L.Kd. 939. 

9* U.S.—Philndtdphia Co. v. Stim- 

Hon, App.D.tb, 32 S.Ct. 340, 223 U.S. 
605, 56 L.Hd. HT'b 
45 C.J. P 411 note 20. 

10. Wash.—Pugft Mill Co, v. State. 
100 P. 310, 93 Wash. 128. 13$. 

45 C.J. p 441 note 31. 

11. U.S.—itocky Iktint Co. v. 

Standard CH Co., D.C.R.L. J65 F. 
379. 

12 . N.Y.—i*t‘ople V. Vanderbilt 26 
N.Y. 287, 25 ilow.Pr. 139. 

13. WaMh.—-Slate v. Stnrtevant, 135 
l\ 1035. 138 l\ 650, 76 Wjtah. 158. 

45 C.J. P 411 ;m. 

14. Conm—State v, Sargent 45 

Conn. 358, 

45 C.J. p 441 note 35. 
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nicipality^^ which may establish new lines without 
further legislative authority.^® 

Purpose and effect. Harbor lines are established 
to define the space to be devoted to the navigable 
channeU'^ and to fix the line to which piers may be 
built or the land filled in within encroaching on pub¬ 
lic rights,and the creation of new lines is a prac¬ 
tical discontinuance of the old.i^ The establishing 
of the inner harbor line by the state also fixes the 
boundary of shore lands which theretofore has been 
open.20 The establishment of harbor lines is not of 
itself an injury to, or taking of, propertynor 
does it deprive a riparian owner of access to his 
land,““ or destroy all property rights in that part of 
a previously existing structure erected under state 
authority which projects beyond the line,^^ or ren¬ 
der it a iuiisancc.2^ 

§17. - Harbor Commissioners and Mas¬ 

ters 

Some statutes provide for the appointment of harbor 
commissioners or masters who have general and sum¬ 
mary power over harbors and vessels therein. 


Under statutes providing for the appointment of 
harbor commissioners or masters who shall have 
general and summary power over harbors and ves¬ 
sels therein,25 it has been held that it is the duty of 
such officers to keep the harbors clear of obstruc¬ 
tions,26 and that they have no authority to allow 
obstructions or permit encroachments on the har- 
bor.27 They have power to make orders and rules, 
provided they are reasonable and for cause,28 reg¬ 
ulating the position of vessels at the piers or berths 
and their removal therefrom,29 and may reasonably 
require that all vessels anchoring in a harbor shall 
be anchored within a prescribed area^^ and that 
steam and sail vessels be anchored within different 
defined arcas.^i The power of a harbor board to 
pay for work done may be exercised by a majority 
of the board but a contract between a board and 
part of its own members, although less than a ma¬ 
jority, is void.23 The right of private persons to 
make harbor improvements may depend on the con¬ 
sent of the board.24 Statutes usually prescribe the 
powers of boards as to the leasing of property un¬ 
der their control,25 and the classes of vessels on 
which harbor fees may be chargcd.26 


15. Md. — ('Uit<»Vv'wkl V. Baltimore 
City, lU; A. (JIUI, 127 Md. 602. 

16. (\tnn. — Steel Co. v. 

BridKt'port, 22 A. 661, GO Conn. 278, 

I'j r.no. 

4r> C.J. p 441 note 26. 

17. IN-ople V. r)(ilawaro, etc., 
Co.. 107 N.R 60G, 213 N.Y. 104. 

4.- C.J. P 441 nott^ 37. 

“HarlJOr lino” doHaed 

(U A lyii'bor lino l.s the line of a 
harbor; the boundary of a certain 
part of the pijldic wators whieh is 
reserve•<! for a harbor.-—Dawson v. 
Bnaane. r.3 A. 151, 166, 24 li.l. 369— 
29 C.J. p 213 note 60. 

(2) Tin* line beyond which 
whrirv«‘.M and other structure.s can¬ 
not 1)0 e xtended.—Vesler v, 33onrd of 
Ilarlnir Dine CommiH.sionors, Wash., 
13 S.Ct. 190, 193, 146 U.S. 646, 36 
D.IO.i. 1119. 

Picriicad line 

Tile dt'.'^ignatlon of a ''pierhead 
Ihn*’' aban* on the state's plats of 
.M»/eontI-ela.ss siiore lands on Lake 
\Va.si)inf.Tt«m Is not the cstablishinK 
of “harbor lines" and “hariior 
areas": the term ''pierhead line" 
may siufKe.st th(> outer limits of piers 
l»ut doeH not fix tlio inner harbor 
line.—Puiret Mill Co. v. State, 160 lA 
310. 93 Wn.sh. 128—48 C.J, p 1180 
note Gl [a]. 

la Il.I.—J. \V. ibshop Ccx V. Cur¬ 
ran, n A. 275, 30 11.1. 604, 608. 

45 C.J. p 442 note 38, 

19. Conn.—B'arlfit Steel Co. v. 
Brldi.t‘i‘ort, 22 A. 561. 60 Conn. 278, 
13 L.U.A. 590. 
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20. Wash.—State v. Sturtevant, 136 
1\ 1036, 138 P. '660, 76 Wash. 158. 

21. Wa.sh.—State v. Harbor Line 
Coni’rs, 30 P. 734, 4 Wash. 816. 

45 C.J. p 442 note 41. 

22. U.S.—Willink v. U. S., Cl.Cl., 36 
S.Ot, 422, 240 U.S. 672, 60 L.TOd. 
808. 

R.I.—Sherman v. Sherman, 30 A. 469, 
18 n.T. 604. 

23. CPS.—Grinff v. Ives, H.C., 32 S. 
Ct. 167, 222 U.S. 366, 66 L.Bd. 235. 

24. U.S.—Gring v. Ives, supra. 

25. Cal.—Taylor v. Spear, 238 P. 
1038, 196 Cal. 709. 

45 C.J. p 442 note 47. 

Kiparian rights 

The Baltimore harbor engineer 
canmit determine riparian rights ex¬ 
cept as such determination may bo 
incidental to oxoi’cisc of his author¬ 
ity to regulate use of harbor and 
access to its channel.—Mutual Chem¬ 
ical Co. of America v. Mayor and 
City Council of Baltimore, D.C.Md., 
33 P.Supp. 881, modified on other 
grounds Mayor and City Council of 
Baltimore v. Crown Cork & Seal Co., 
122 K.2d 385. 

“Harbor master’" deHnOd 
A harbor master is xnlnlsterlal of¬ 
ficer, appointed under state authori¬ 
ty, whose duties are to preserve and 
regulate navigation of a river, with¬ 
in a city.—Horn v. People, 26 Mich. 
221, 226. 

26- Conn.—State v- Sargent, 46 

Conn, 368. 

46 C.J. p 442 note 48. 
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27. R.I.—Rhode Island Motor Co. v. 
Providence, 55 A. 69G. 

28. H.Y.—Hoen v. Seaman, 38 N.Y. 
Super. C2, 46 How.IT. 24. 

45 C.J. p 442 note 60. 

29. N.Y.—Adams v. Farmer, 1 E.l>. 
Smith 588. 

45 C.J. p 442 note 61. 

30. N.Y.—Lambert v. Staten Island 
R. Co., 70 N.Y. 104. 

45 C.J. r> 442 note 62. 

31. INInss.—•Commonwealth v. I'^erk- 
ins, 111 N.K. (>82, 223 Mass. 84- 

45 C.J. p 442 note 53. 

32. Cal.—Talcott v. Bland Ing, 54 
Cal. 289. 

33. Mich.—People v. Overyss<‘l Tp. 
Board. 11 Mich. 222. 

34. Md.—Wilson v. Inloes, 11 Gill & 
J. 361. 

35. Cal.—Taylor v. 'Spear, 238 P. 
1038, 19'G Cal. 700, 716. 

45 C.J. p 443 note 57. 

36. U.S.—Shinn v. McNight, D.C., 21 
F.CaH.No.12.789. 4 Cranch C.C. 131. 

46 C.J, p 443 note 68. 

Liability for fees 

Under statutes which as valid ex¬ 
ercise of state's police power nutbor- 
harbor master's fees, owner and 
master of vessel who owned his own 
private dock or wharf at Port of Mi¬ 
ami, and regularly transported 
frt'ight, passengers, and mall to and 
from the port was roqnirod to pay 
harbor master’s fees notwithstand¬ 
ing ho did not request or receive any 
sorvi(‘es of harbor master.—Clark v. 
Kreidt. 199 So. 332, 146 Fla. 1. 
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§ 18. - Injuries and Remedies 

While liability may exist for negligence in the im¬ 
provement of navigable waters, the federal government 
and its agents and instrumentalities are not liable for 
negligence, nuisance, or other tortious conduct in the im¬ 
provement of navigable waters. 

As discussed in Eminent Domain § 115, riparian 
ownership is subject to the dominant right of the 
government to improve navigation, and, where no 
property of the riparian owner is actually taken or 
directly invaded, compensation cannot be recovered 
for injuries which are merely incidental to the law¬ 
ful and proper exercise of the governmental power 
to improve navigation. However, liability may ex¬ 
ist for wanton injury, carelessness, negligence, or 
illegality in the performance of the work.^'? Thus, 
liability may be imposed on a contractor engaged in 
improving navigable waters for the state where 
the contractor is negligent,^^ not otherwisc.^^ 

The federal government and its agents and instru¬ 
mentalities are not liable for negligence, nuisance, 
or other tortious conduct in the improvement of 
navigable waters.^o it follows that a federal con¬ 


tractor is not liable for injury to riparian rights 
where he is acting in accordance with authority 
validly conferred,^! and where he does not cause 
any damage other than such as is the natural result 
of the necessary work done,^nd this rule ap¬ 
plies where the government was negligent or com¬ 
mitted errors or mistakes in the planning or di¬ 
rection of the work,43 but the contractor is liable 
where he is negligent or exceeds his authority^^ 
and such wrongful conduct is the proximate^s 
cause^^ of plaintiff's injury, and in such case suit 
may be maintained against the contractor by one in- 
jured.47 The United States has by statute accepted 
liability for certain injuries resulting from the im¬ 
provement of navigable waters^S and persons with¬ 
in the terms of the statute who suffer the specified 
injury are entitled to recover their damages,even 
though there was no negligence in the perform¬ 
ance of the work.^^^ 

In an action to recover for injuries caused as a 
result of the improvement of navigable waters, the 
burden is on plaintiff to prove his case^^ by the pre- 


37. N.Y.—Empire State Railroad 
Corporation v. State, 231 N.Y.S. 36, 
133 Misc. 6. 

Creation of dangrer; notice 
N.Y,—Roth V. State, 29 N.Y.S.2d 442, 
262 App.Div. 370. 

Conduct held not negrligrent 
Passing: water of stream througrh 
dam grates with care to avoid injur¬ 
ing- canal work below was held not 
negligence, as respects state's liabil¬ 
ity to flooded upper riparian owners. 
—Empire State Railroad Corpora¬ 
tion V. State, 231 N.Y.S. 36, 133 Misc. 
6 . 

Iiiability of city 

A city is under no duty, In the ab¬ 
sence of a statutory requirement, to 
maintain safeguards above a dam 
erected by such corporation within 
the park limits to prevent boats from 
drifting over the dam.—Ewen v. 
Philadelphia, 46 A. 339, 194 Pa. 64S, 
7'5 Am.S.R. 712—45 C.J. p 443 note 66 
(b]. 

Contribution of right of way for Im¬ 
provement 

Fact that state and city contrib¬ 
uted right of way for canal con¬ 
structed by United States was held 
not to make them liable for result¬ 
ing damages.—Cory v. City of Stock- 
ton, 266 P. 552, 90 Cal.App. 634. 

38. U.S.—Susquehanna Coal Co. v. 
Eastern Dredging Co., D.C.Mass., 
200 F. 817. 

45 C.J. p 443 note 66 [a]. 

39. U.S.—Susquehanna Coal Co. v. 
Eastern Dredging Co., supra. 

Damage to vessel 

U.S.—Susquehanna Coal Co. v. East¬ 
ern Dredging Co., supra. 


40. U.S,—^Atchley v. Tennessee Val. 
Authority, D.C.Ala., 69 F.Supp. 
952—Grant v. Tennessee Valley 
Authority, D.C.Tenn., 49 F.Supp. 
664—Franklin v. U, S., D.C.Tenn.. 
16 F.Supp. i>63, affirmed, C.C.A., 101 
F.‘2d 4'r)9, affirmed 60 S.Ct. 170, 308 
U.S. 610. 84 L.Ed. 439. 

Mo.—Evans v. Masaman Const. Co., 
122 S.\V.2d 924, .343 Mo. 632. 

41. U.S.—Yearslcy v. W. A. Ross 
Con.st. Co., Neb., 60 S.Ct. 413, 309 
U.S. 18, 84 L.Ed. 554. 

Ky.—Humpich's Trustees v. Louis¬ 
ville Gas <& Electric Co., 108 S.W. 
2d 509, 269 Ky. 558. 

Injury to property in or on land un¬ 
der v/ater 

(1) The right to improve navigable 
waters is superior to the right to oc¬ 
cupy the bed of the waters for other 
purposes, and the owner of a dredge 
being used for deepening the water 
is responsible only for negligence,— 
The No. 6, N.Y., 241 F. 69, 154 C.C.A. 
69, certiorari denied 37 S.Ct. 746, 244 
U.S. 659, 61 L.Ed. 1375. 

(2) Hence, there is no liability for 
injuring cables, wires, or pipes laid 
on the bottom and not known to be 
located where the dredging was be¬ 
ing done.—Postal Tel.-Cable Co. v. 
Home Dredging Co., D.C.Ala., 241 F. 
201, affirmed 241 F. '262, 164 C.C.A. 
172—45 C.J, p 443 note 65. 

42. U.S.—W. A. Ross Const. Co. v. 
Yearsley, C.C.A.Neb., 103 F.2d 589, 
affirmed Yearsley v, W. A. Ross 
Const. Co., '60 S.Ct. 413, 309 U.S. 18, 
84 L.Ed. 554. 

Ky.—Humpich's Trustees v. Louis¬ 
ville Gas & Electric Co., 108 S.W.2d 
'509, 269 Ky. 658, 


43. Mo.—Kenton v. Massman Const. 
Co., 164 S.W.2d 349—Evans v. 
Massman Const. Co., 122 S.W,2d 
924, .343 Mo. 632. 

44. U.S.—W. A. Rosa Const, Co. v. 
Ynar.sley, C.C.A.Neh., 103 F.2d 589, 
affirmed Yearsley v. W. A. Ross 
Const. Co., 60 S.Ct. 413, 300 U.S. 18, 
84 L.Ed. 554. 

The needless destruction of a 
bnlJchead by dredging after warning 
that it is being undermined by the 
operations is negligence and wanton, 
authorizing the recovery of punitive 
damages.—Standard Engineering Co. 
V. Oriental Bulkhead, etc., Co.. N.C., 
226 F. 193, 141 C.C.A. 191—15 C.J. 

I p 443 note 67. 

45. Mo.—Kvans V. Mas.sman Const. 
Co., 122 aw.2d 024, 343 Mo. 632. 

46. Mo.-—Evans v. Massman Const. 
Co„ supra, 

47. U.S.— VT. A. Ro.ss Const. Co. v. 
Yearsley, C.C.A.Neb., 103 F.2d 6S9, 
affirmed Yearsley v. W. A. Ross 
Const, Co.. 60 S.Ct 413, 300 U.S. 18, 
84 L.Ed. 554. 

48. U.S.—Schroeder Besse Oyster 
Co. V. U. S., 05 Ct.Cl. 720. 

49. U.S.—Schroeder Besse Oyster 
Co. V. U. S„ supra. 

Speonlativs damages are not al¬ 
lowable under the act.—Schroeder 
Besse Oyster Co. v. U. S., supra. 

50. U.S.—Schroeder Besse Oyster 
Co. V. U. S., supra., 

51. Mo.—Kenton v, Massman Const, 
Co., 164 S.W.2d 340—Evans v. 
Massman Const Co., 122 aw.ld 
924, 348 Mo* 632. 
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ponderance or greater weight of the credible evi- 
dence.^2 Questions of fact are for the jury.53 

An injunction against the improvement will not 
be granted where the work is authorized and the 
means adopted are not improper.54 The state, or 
the United States, as the case may be, may enjoin 
injuries to the improvements,^5 but the United 
States may not enjoin interference by a state with 
a dam proposed to be constructed by the United 
States where the construction of the dam was un¬ 
authorized.^^ 

§19. Federal Power Act 

The Federal Power Act contemplates the construction 
and operation of water power projects on navigable wa¬ 
ters in pursuance of licenses granted by the Federal Pow¬ 
er Commission, 

The Federal Power Act, 16 U.S.C.A. § 791 et 
seq, contemplates the construction and operation of 
water power projects on navigable waters in pursu¬ 
ance of licenses granted by the Federal Power Com¬ 
mission.®'^ The statute was enacted to develop, con¬ 
serve, and utilize the navigation and water power 
resources of the country,®^ and to make progress 
with the development of the water power resources 


§ 19 

of the nation.®^ One of its purposes is to enable 
the Federal Power Commission to license dams in 
navigable waters of the United States without an 
act of congress,®® and to take care of the case of 
a proposed structure in a nonnavigable tributary of 
a navigable waterway.®! The Federal Power Act 
must be construed in the light of the generally ac¬ 
cepted meaning of the words used therein®^ and 
should be broadly construed with relation to the evi¬ 
dent legislative purpose.®^ It should receive a prac¬ 
tical construction, that is,®4 one enabling the com¬ 
mission to perform facilely the duties required of 
it.®® 

The Federal Power Commission, created by the 
Federal Power Act, is vested with limited powers 
and does not have authority to do all the things that 
may be done by the federal government in connec¬ 
tion with the control and regulation of navigable 
waters,®® but the commission has power to do ev¬ 
erything essential to the execution of its clearly 
granted powers and the achievement of the purpos¬ 
es of the legislation.®'^ The commission is author¬ 
ized to issue preliminary permits to enable appli¬ 
cants for a license to obtain the information and 
perform the acts required to obtain a license.®^ 


Contract and compliance tliorewitli 
Mo.—Kenton v. Massman Const. Co., 
164 S.W.ed .1149. 

52, U.S.—Kuhnert v. U. S., D.O.Mo., 
36 K.Supp. 708, amrrnod, C.C.A., 127 
K.2d S24. 

Evldonco Ixeld insnlHlcient 

(1> To estahll.sh contractor’s nef?- 
llKonco or that it was proximate 
oau.se of injury.—TOvan.s v. Mas.sman 
Const. Co., 123 S.W.3d 024, 343 Mo. 
-632. 

(2) To support landowner's charg¬ 
es of custom or government regula¬ 
tion that a channel two hundred feet 
in width he left unobstructed or that 
an unauthorized screen mat wa.s at¬ 
tached to the dike, resulting in land¬ 
owner’s injury.—Kenton v. Massman 
Con.st. Co., Mo., 1C4 S.W.2d 349. 
Export testimony re< 3 .tilred 
Mo.—Kvans v. Massman Const, Co., 
122 S.\V.2d 924. 343 Mo. 632. 

53, Mo,—-Kvans v. Massman Const. 
Co,, supra. 

64. IF.S.—Cuhhlns v. Mississippi 

Uiver Cornmn., Tenn., 36 i5.Ct. 671, 
241 U.S. 361, 60 t^.Rd. 1041. 

45 C.J. p 443 note 69. 

65, U.S,—U. S. V. Mlssis.sippl, etc., 
Boom Co., C.C.Minn., 3 F, 648, 1 
McCrary 601—U. S. v. Duluth, C.C. ! 
Minn., 25 F.Oas.No.15,001, 1 Dill. 
469. 

56. U.S.—U. S. V. State of Arizona, 

55 S.Ct 666, 205 U.S. I'M, 79 L.Ed. 
1371. 


57. U.S.—^Northern States Power Co. 
V. Federal Power -Commission, C.C. 
A.7, 118 F.2d 141. 

53. U.S.—Georgia Power Co. v. Fed¬ 
eral Power Commission, C.C.A.'S, 
152 F.2d 908. 

53. U.S.—First Iowa Hydro-Klectric 
Co-op. V, Federal Power Commis¬ 
sion, App.D.C., G6 S.Ct. 906, 328 
U.S. 152, 90 L.Ed. 1143, rehearing 
denied 66 S.-Ct. 133-6, 328 U.S. $79, 
90 L.Ed. 1647. 

€0. U.S.—Georgia Power Co. v. Fed¬ 
eral Power Commission, C.C.A.6, 
152 F.2d 908—U. S. v. Appalachian 
Electric Power Co., C.C.A.Va., 107 
F.2d 7G9, reversed on other grounds 
61 S.Ct. 291, 311 U.S. 377, 86 L.Ed. 
243, rehearing denied G1 S.Ct. 648, 
312 U.S. 712, 8-5 L.Ed, 1143, peti¬ 
tion denied 63 S.Ct. C7, 317 U.S. 
604, 87 L.Ed. 487. 

61. U.S.—Georgia Power Co. v. Fed¬ 
eral Power Commission, C.C.A.6, 
152 F.2d 908—U. S. v. Appalachian 
Electric Power Co., D.C.Va., 23 F. 
Supp. S3, affirmed, C.C,A., 107 F.2d 
769, reversed on other grounds 61 
S.Ct. '291, 311 U.S. 377, 85 L.Ed. 
243, rehearing denied 61 S.Ct. 648, 
312 U.S. 714, 85 L.Ed. 1143, petition 
denied 63 S.Ct. 67, 317 U.S. 694, 
87 L.Ed. 487. 

62. U.S.—Oakland Club v. South 
Carolina Public Service Authority, 
D.C.S.C.. 30 F.Supp, 334, affirmed, C. 
C.A., 110 F.2d 84. 

63. U.S.—Oakland Club v. South 
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' Carolina Public Service Authority,, 
supra. 

64. U.S.—Northern States Power Co. 
v. Federal Power Commission, C.C. 
A.7, ns F.2d 141. 

D.C.—Alabama Power Co. v. Federal 
Power Commission, 128 F.2d 380, 
75 U.S.App.D.C. 316, certiorari de¬ 
nied 63 S.Ct. 48, 317 U.S. 67)2, 87 
L.Ed. 525—Clarion Piver Power 
Co. V. Smith, 59 F.2d 8G1. 61 App. 
D.C, 186, certiorari denied 53 S.Ct. 
88, 287 U.S. 639, 77 L.Ed. 653. 

65. U.S.—Northern States Power Co. 
V. Fed(U’al I’ower Commi.ssion, C.C. 
A.7, 118 F.2d 141. 

D.C.—Alabama Power Co. v. Federal 
Power Commis.sion, 128 F.‘2d 380, 
7'5 U.S.App.D.C. 315, certioiari dt‘- 
niod 63 S.Ct. 48, 317 U.S. 652, 87 
Ij.Ed. 625—Clarion Plv(‘r Power 
Co. V. Smith, 59 F.2d 861, 61 App. 
D.C. 186, certiorari deni(^d 53 S.Ct. 
88, 287 U.S. 639, 77 L.Ed. 553. 

66. U.S.—U. S. V. Central Stockhold- 
er.s' Corporation of Vallejo, D.C., 
Cal., 43 F.2d 977, modlHed on oth¬ 
er grounds, C.C.A., 52 IA2d 322, fol¬ 
lowed in U. S. V. Charles S. How¬ 
ard Co., 52 F.'2d 340, 

67. U.S.—Northern States Power Co. 
V. Federal X^owor Commission, C. 
C.A.7, 118 F.2d 141. 

D.C.—Clarion River Power Co. r, 
Smith, 59 F,2d 861, '61 App.D.C, 186. 

68. U.S.—State of Missouri ex rel. 
ahd to Use of Camden County, Mo.. 
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Also the commission has power to issue licenses for 
the construction in navigable waters of jthe United 
States of projects for the improvement of naviga¬ 
tion and the development and utilization of pow¬ 
er,®^ and an exercise of the power conferred is not 
invalidated by the fact that other purposes in addi¬ 
tion to navigation are also to be served, even 
though such other purposes, standing alone, would 
not permit of an exercise of the power.'^O On the 
filing of an application for a preliminary permit, the 
commission is required to give notice to any state 
or municipality affected and to publish notice of the 
application,^^ but it is not a condition precedent to 
the valid issuance of a license that the property 
owners who will be effected by the project be given 
notice."^2 been held that the notice to a state 

or municipality required by the statute is not a ju¬ 
dicial notice and does not constitute the basis of an 


adverse ruling as affecting the rights of the state 
or municipality, '^3 it has also been held that the 
effect of publication of notice is to make all per¬ 
sons directly or remotely interested parties to the 
proceedings before the commission.'^^ 

Under the statute it is unlawful to maintain, oper¬ 
ate, or construct a project for the development of 
electric power in navigable waters of the United 
States unless, with some exceptions, a license is ob¬ 
tained under the statiitc,'^^ and anyone proposing to 
construct a dam or other project over nonnavigable 
waters is required first to file a declaration of inten¬ 
tion with the commissionwhereupon the com¬ 
mission is required to investigate to determine if the 
interests of interstate or foreign commerce will be 
affected by the proposed construction'^? and, if so, 
the project may not be constructed or maintained 
unless a license is obtained under the statute,?^ and, 


V. Union Electric Light & Power 
Oo., D.C.Mo., 42 P.2d 692. 

G9, U.S.—Savannah River Elec. Co. 
V. Federal Power Commission, C.C. 
A.4, 164 F.2d 408. 
Recommendations to congrress 

Provisions of Federal Power Act 
authorizing Federal Power Commis¬ 
sion to issue licenses for construc¬ 
tion of hydroelectric power projects 
and requiring commission to submit 
findings and recommendations to 
congress if commission believes that 
United States should undertake the 
development must be reasonably con¬ 
strued as not having been intended to 
give commission jurisdiction to en¬ 
tertain application from private com¬ 
pany to construct project which con¬ 
gress has taken over for United 
States or to make recommendations 
to congress with respect to such 
project.—Savannah River Elec. Co. v. 
Federal Power Commission, supra. 
Rifect on. county finances 
Effect of construction under license 
from Federal Power Commission on 
finances of county was held immate¬ 
rial.—State of Missouri ex rel. and to 
Use of Camden County, Mo,, v. Un¬ 
ion Electric Light & Power Co., U-C, 
Mo., 42 F.2d 69'2. 

70. U.S.—^Harris v. Central Nebras¬ 
ka Public Power & Irrigation Dist., 
D.C.Neb., 29 F.Supp. 42'5. 

71. U.S.—State of Missouri ex rel. 
and to Use of Camden County, Mo. 
V. Union Electric Light & Power 
Co„ D.C.Mo., 42 F.2d 692. 

Use of wrong name as indicating 
approximate location of proposed 
dam in Federal Power Commission’s 
published notice of application for 
construction permit was held not fa¬ 
tal defect, where evidence showed 
common knowledge of locality.— 
State of Missouri ex rel. and to Use 


of Camden County, Mo,, v. Union 
Electric Light & Power Co., supra. 

72. U.S.—Grand River Dam Author¬ 
ity V. Going, D.C.Okl., 29 F.Supp. 
3X6. 

73. U.S^—'State of Missouri ex rel. 
and to Use of Camden County, Mo., 
V. Union Electric Light & Power 
Co., D.C.Mo., 42 F.2d 692. 

74. U.S. —Grand River Dam Author¬ 
ity V. Going, D.C.Okl., 29 F.Supp. 
316. 

75. U.S. —Wisconsin Public Service 
Corp. V. Federal Power Commis¬ 
sion, C.C.A.7, 147 F.2d 743, certio¬ 
rari denied 65 S.Ct. 1674, 1575, 325 
U.S. 880, 89 L.Ed. 1906. 

76. U.S,—Georgia Power Co. v. Fed¬ 
eral Power Commission, C.C.A.6, 
152 F.2d 908. 

77. U.S.—Georgia Power Co. v. Fed¬ 
eral Power Commission, supra, 

78. U.S.—Georgia Power Co. v. Fed¬ 
eral Power Commission, supra— 
Appalachian Electric Power Co. v. 
Smith, D.C.Va., 4 F.Supp. 6, revers¬ 
ed on other grounds, C.C.A., 67 F.2d 
461, and certiorari denied 64 S.Ct. 
468, 291 U.S. 674, 78 L.Ed. 1063. 

MTonnavigable river 

(1) The provisions of Federal 
Power Act respecting application for 
licensing of hydroelectric projects 
as applied to a project located on a 
nonnavigable part of a navigable 
stream do not render the act invalid. 
—Georgia Power Co. v. Federal Pow¬ 
er Commission, C.C.A.6, 162 F.2d 908, 

(2) The Federal Power Commis¬ 
sion had jurisdiction to issue license 
for construction of dam on nonnav¬ 
igable river flowing into river which 
is navigable from such point.—Grand 
River Dam Authority v* Going, D.C. 
Okl.. 29 F.Supp. 316. 
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(8) Whore Federal Power Commis¬ 
sion rules that part of the river at 
site of dam constructed hy state 
agency was a nonnavigai>h‘ stream, 
it was unnece.ssary to I»ring matter 
before chief engineer of war depart¬ 
ment.—Northern New Hampshire 
Lumber Co. v. New Hampshire Wa¬ 
ter Resources Board, D.C.N.H., 56 F. 
Supp. 177. 

(4) Prior to Its amendment the 
Federal Water Power Aet did not 
confer authority on the Federal Pow¬ 
er Commission to require a license 
for a dam or a similar pr<»j«*ct in a 
nonnavigable stnqim. and the amend¬ 
ment should not bo given a retroac¬ 
tive effect 80 as to aiTect suit to en¬ 
join construction of dam, w*hore such 
construction was begun and suit was 
instituted before the amemlment was 
enacted.—U. S. v. Appalachian Elec¬ 
tric Power Co., C.C.A.Va,, HIT F.2d 
769, reversed on other ground 01 S. 
Ct. 291, 3X1 U.S. 377. 85 L.E«1, 213. 
rehearing denied 61 S.Ct. 548, 312 U. 
S. 712, 85 L.Ed- 1143. petition denied 
63 S.Ct. 67, 317 U.S. 694, 87 L.Ed. 487. 

Character of license 
Federal Power Commission, on de- 
‘terminlng that construction of pro¬ 
posed water power development proj¬ 
ect on nonnavigable river will affect 
interests of interstate or foreign 
commerce on navigable river to 
which former is tributary, is au¬ 
thorized to grant such license as will 
protect interests of interstate and 
foreign commerce, and is not limited 
to granting minor part licen.se or 
merely to providing for compliance 
with requirements of Rivcr.s and 
Harbors Act.—^Appalachian Electric 
Power Co. v. Smith, D.C.Va., 4 F. 
Supp. 6, reversed on other grounds. 
C.C.A., 67 F.2d 461, and certiorari de¬ 
nied 64 S.Ct 458, 391 U.S. 674, 78 
L.Ed. 1063. 
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if not, the project is not subject to the provisions of 
the Federal Power Act.*^^ The Federal Power Act 
applies as to projects constructed before its enact¬ 
ment,even though constructed with the consent 
of the state in which located,^! or in reliance on a 
ruling of the secretary of war that the waterway 
was not a navigable water of the United States.^^ 

A licensee under the Federal Power Act acquires 
only those powers which are specifically granted in 
the license, and such powers are subject to strict 
construction and to the limitations prescribed by 
the statute,^3 and a licensee does not have any part 
of the sovereign power over navigable waters which 
belongs to the United States,34 The statutory pro¬ 
vision that the licensee shall be liable for all dam¬ 
age occasioned to the property of others by the con¬ 
struction, maintenance, and operation of the project 
does not impose any liability on the licensee that 
would not otherwise exist but establishes that the 
granting of the license confers no immunity,35 and 
the fact that the United States would not be liable 
for the damage inflicted by the project had it been 


constructed by the United States does not necessa¬ 
rily exempt the licensee from liability.S^ - When the 
statute or license is violated or a war emergency oc¬ 
curs or the license ends, the government may take 
over a project on reimbursement to the licensee for 

its investment.37 

The powers of the Federal Power Commission 
over licensees are comprehensive and inclusive, 
since, in granting the privilege of exploiting the wa¬ 
ter resources, the federal government is making 
grants out of its exclusive domain,39 and the grant 
may be made subject to conditions approriate to 
safeguard the interests of the public.^^^^ A licensee 
may not shake off its obligations as licensee and set 
itself up in another capacity to avoid the powers of 
the conimission.31 Unless the licensee commences 
actual construction of the project within the time 
prescribed by the license, the license may be can¬ 
celed by the commission.^^ 

The Federal Power Commission has the power to 
make an investigation to ascertain the original .cost 
and net investment of any project^^ and such in- 


TS. U.S.—U, S. V. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 P.2d 
709, reversed on other ??rounds G1 
S.Ct. 291, nil U.S. 377, 35 L.Ed. 
243. rehearing denied 01 S.Ct. 648, 
312 U.S. 712, 86 I..E(1. 1143, petition 
denied 63 S.Ct. 67, 317 U.S. 604, 8'7 
L.Kd, 487—Appalachian Electric 
Power Co. v. Smith, D.C.Va., 4 P. 
Supp. 6, reven^ied on other grounds, 
C.C.A., 67 F.2a 451. and certiorari 
denied 54 S.Ct. 458. 29l U.S. 674, 78 
U.Kd. 1063. 

SO. U.S.—Wisconsin Public Service 
Carp. V. Federal Power Commis¬ 
sion. C.C.A.7, 147 P.2d 743, certio¬ 
rari denied 65 S.Ct. 1'574, 1575, 325 
U.S. 880, 89 li.Ed. 1996—Niagara 
Falls I*ower Co. v. Federal Power 
OommlsHion, C.C.A:2, 137 P.2a 787, 
certiorari denied 64 S.Ct. 206, 320 
U.S. 792. 88 L.Ed. 477, rehearing 
demited 64 S.Ct. 261. 320 U.S. 815, 88 
L.Kd. 492. 

D.C. —Penn.sylvania Water & Power 
Co. V. Federal Power Commission, 
123 F.2d 155, 74 App.D.C. 351. cer¬ 
tiorari denied 62 S.Ct. 640, 31‘5 U. 
S. 806, 86 L.Ed. 1205. 

.81. n.C.^—Pennsylvania Water & 

I'ower Co, v. Federal I'ower Com- 
miaaion, supra. 

S2. D.C.—Pennsylvania Water & 
Power Co. v. Federal Power Com¬ 
mission, supra, 

Xffect of rcOiiiar Umited to paxticular 
project 

P.C,—Pennsylvania Water & Power 
Co. V. Federal Power Commission, 
supra. 

;83. Wash.—Great Northern Ry. Co, 


V. Washington Electric Co., 86 P. 
2d 208, 197 Wash. 627. 

34. Wash.—Great Northern Ry. Co. 
V. Washington Electric Co., supra. 

35. U.S.—^Henry Ford & Son v. Lit¬ 
tle Falls Fibre Co., N.Y., 50 S.Ct. 
140, 280 U.S. 369, 74 L.Ed. 483. 

Ala.—Alabama Power Co. v. Smith, 
165 So, 601, 229 Ala. 106. 

Ky.—liumpich's Trustees v. Louis¬ 
ville Gas Sc Electric Co., 108 S.W.2d 
609, 2G9 Ky. 658. 

Wash.—Great Northern Ry. Co. v. 
Washington Electric Co., 86 P.2d 
208, 197 Wash. 627. 

Bight of way on embankment 
Wash.—Great Northern Ry. Co. v. 
Washington Electric Co., supra. 

86. Wash.—Great Northern Ry. Co. 
V. Washington Electric Co., supra. 

87. U.S.—^Northern States Power Co. 
V. Federal Power Commission, C.C. 
A.7, 118 F.2d 141. 

88. D.C.—Alabama Power Co. v. 
I^’oderal Power Commission, 128 
'2d 280, 76 U.S.App.D.C. 316, certio¬ 
rari denied 63 S.Ct. 48, 317 U.S. 6'52, 
87 L.Ed. 626. 

89. D.C.—^Alabama Power Co. v. Fed¬ 
eral Trade Commission, supra. 

Benefit to public 

Since the grant of a license under 
the Federal Water Power Act is a 
privilege from the sovereign, it is 
justifiable only on the theory of re¬ 
sulting benefit to the public. 

U.S.—Northern States Power Co. v. 
Federal Power Commission, C.C.A. 
7, 118 F.2d 141. 

D.C.—Clarion River Power Co. v. 
Smith, 69 P.2d 861, 61 App.D.C. 186, 
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certiorari denied 63 S.Ct. 88, 287 
U.S. 639, 77 L.Ed. 553. 

90. D.C.—^Alabama Power Co. v. Fed¬ 
eral Power Commission, 128 F.2d 
280, 75 U.S.App.D.C. 315, certio¬ 
rari denied 63 S.Ct. 48, 317 U.S. 
'652, 87 L.Ed. 525. 

91. D.C.—^Alabama Power Co. v. Fed¬ 
eral Trade Commission, supra. 

92. U.S.—Arkansas Power Sc Light 
Co. V. Federal Power Commission, 
C.C.A.8, 125 F.2d 082. 

Congressional ratification of license 
The Flood Control Act, authorizing 
the secretary of war and the chiel 
of engineers to participate in con¬ 
struction at certain site, but not re¬ 
ferring to license previously issued 
by the federal power commission for 
construction and operation of hydro¬ 
electric project at such site, did not 
“ratify" license so as to bar commis¬ 
sion from terminating license on H- 
cen.seo's failure to commence actual 
cionatxniction within time fixed by li¬ 
cense.—Arkansas Power Sc Ifight Co. 
V. Federal I^ower Commission, supra. 

93. U.S.—Alabama Power Co. v. Fed¬ 
eral I^ower Commission, C.C.A.6, 
134 F.2d 602—Northern State.s 
Power Co. v. Federal Power Com¬ 
mission, C.C.A.?, 118 F.2d 141. 

DC,—Alabama Power Co. v. Mc- 
Ninch, 94 F.2d 601, 68 App.D.C. 132 
—Clarion River Power Co. v. 
Smith, 69 F.2d 861, 61 App.D.C. 
186, certiorari denied 53 S.Ct. 88, 
'287 U.S. 639, 77 L.Ed. 653. 
Xiegltlmate cost 

U.S.—Alabama Power Co. v. Federal 
l^owor Commission, C.C.A.6, 184 F. 
2d 602. 



NAVIGABLE WATERS 


65 C.J.S. 


§ 19 


vestigation may be made by the Commission at any 
time.®^ The statutory definition of '*net investment” 
has been held to apply only to projects constructed 
after a license is issued under the statute and to be 
inapplicable to a hydroelectric plant previously oper¬ 
ated without a license,but the commission, under 
its power to condition the grant of a license as long 
as the conditions are not inconsistent with the provi¬ 
sions of the statute, may require an existing proj¬ 
ect, on applying for a license, to accede to its gen¬ 
eral formulae, rules, and regulations for the valua¬ 
tion of a hydroelectric plant for purposes of regu¬ 
lation.^® It is the price which the original licensee 
paid for property and its expenditures that deter¬ 
mines the cost of the project, and not the price it 
may have received on a transfer of the license and 
project.97 

The Federal Power Commission in determining 
the legitimate original cost of a project by a li¬ 
censee may direct the elimination of items found 


not to constitute real assets,and may properly dis¬ 
allow as items of cost the expense of preparing the 
licensee's report on cost to the commission,or the 
loss suffered on the purchase and resale of mate¬ 
rials intended for, but not used in, the project^ 
The commission’s rule prohibiting profits to an af¬ 
filiate in determining the legitimate cost of the con¬ 
struction of a project under a license is valid and 
in accord with the statutory mandate that costs are 
to be restricted to actual expenditures,^ While 
there is no express statutory mandate requiring a 
licensee to make its books conform to the commis¬ 
sion’s determination of legitimate original cost, it 
has been held that the commission may require the 
licensee to set up his books to show the cost as de¬ 
termined by the commission,3 and, where the com¬ 
mission disallows certain items as part of the cost 
of the project, it may properly require the licensee 
to transfer the items from the project to another ac¬ 
count.^ 


D.C.—^Alabama Power Co. v. Mc- 
Ninch, 94 F.2d 601, 68 App.D.C. 132, 
Kuliiigrs of Interstate Commerce 
Commission 

Under the provision of the Fed¬ 
eral Power Act that the cost of a 
project shall include, in so far as ap¬ 
plicable, the elements described in a 
classification of the Interstate Com¬ 
merce Commission, the court must 
be guided by the rulings of Interstate 
Commerce Commission, notwith¬ 
standing a conces.sion of the I'ower 
Commission as to the practice of the 
Interstate Commerce Commission.— 
Alabama Power Co. v. McNinch, su¬ 
pra. 

Cost of land 

D.C,—Alabama Power Co. v. Mc¬ 
Ninch, supra. 

Water rights 

D.C.—^Alabama Power Co. v. Mc¬ 
Ninch, supra. 

94. U.S.—^Northern States Power Co. 
V. Federal Power Commission, C.C. 
A.7, 118 F.'2d 141. 

t).C.—Clarion River Power Co. v. 
Smith, f69 F.2d 861, Cl App.D.C. 186, 
certiorari denied 63 S.Ct 88, 287 U. 
S. 639, 77 L.Ed. 553. 

95. U.S.—Metropolitan Edison Co. v. 
Federal Power Commission, C.A.2, 
169 F.2d 719. 

96. U.S.—^Metropolitan Edison Co. v. 
Federal Power Commission, supra. 
Pact that valuation formula had 

been consistently used by commis¬ 
sion for many years is entitled to 
great weight in determining if it is 
arbitrary, unreasonable, or inconsist¬ 
ent with statute.—Metropolitan Edi¬ 
son Co. V. Federal Power Commis¬ 
sion, supra. 

97. U.S. — ^Alabama Power Co. v. 


Federal Power Commission, C.C.A, 
'5, 134 P.2d 64)2. 

Merger or consolidation 

D.C.—^Alabama Power Co. v. Mc¬ 
Ninch, 94 P.'3d 601, 68 App.D.C. 132. 

98. U.S.—Pennsylvania Power & 

Light Co. V. Federal Power Com¬ 
mission, C.C.A.3, 139 F.2d 445, cer¬ 
tiorari denied 64 S.Ct. 938, 321 U.S. 
798, 88 L.Ed. 1086—^Alabama Power 
Co. V. Federal Power Commission, 
C.C.A.5, 134 P.2d 60'2—Northern 

States Power Co. v. Federal Power 
Commission, C.C.A.7, 118 F.2d 141. 

Taxes 

U.S.—Alalmma Power Co. v. Federal 
Power Commission, C.C.A.5, 134 F. 
2d 602. 

D.C.—Alabama Power Co. v. Mc¬ 
Ninch, 94 F,2d 601, 68 App.D.C. 
132. 

Interest 

U.S.—^Alabama Power Co. v. Federal 
Power Commission, C.C.A.5, 134 F. 
2d 602. 

D.C.—^Alabama Power Co. v. Mc¬ 
Ninch, 94 FJ2d 601, 68 App.D.C. 
132, 

Expenditures in lieu of condemnation 

U.S.—Alabama Power Co. v. Federal 
Power Commission, C.C.A.6, 134 F. 
2d C02. 

Allocation of overhead 

U.S.—Alabama Power Co. v. Federal 
Power Commission, supra. 

99. U.S.—Pennsylvania Power & 
Light Co. v. Federal Power Com¬ 
mission, C.C.A.3, 139 F.2d 445, cer¬ 
tiorari denied 64 S.Ct, 938, 321 U.S. 
798, 88 L.Ed. 1086. 

1 . U.S.—Pennsylvania Power & 

Light Co. V. Federal Power Com¬ 
mission, supra. 

2 . U.S.—Pennsylvania Power Sc 

Light Co, V. Federal Power Com¬ 
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mission, supra—Alabama Power 
Co. V. Federal Power Commission, 
C.C.A.6. 13 4 F.2il 602. 

D.C.—Alabama Power Co. v. Mc¬ 
Ninch, 94 F.2d 601. 68 App.D.C. 132. 

3. U.S.—Northern States Power C<k 
V, Federal Power Commission, C.C. 
A.7, 118 F.2d 141. 

D.C.—Alabama Power Co. v. Me- 
Ninch, 68 App.D.C. 132, 94 F.2d 601. 

State control 

(1) Whore power company was 
within scope of state statute giving 
state comniiH.sion authority to estal»- 
li.sh a unif{>rm system of acctuints. 
Federal Power Commission had no 
authority to order ontrie.s on any 
account except those which commis¬ 
sion rt‘fiuired to he kept for purpos¬ 
es of the Federal Power Act,—Ala¬ 
bama Power Co, v. Federal Power 
Commi.ssiom C.C.A.5, 134 F.2d 602. 

(2) Orders of the Federal iHnwr 
Commission with respe<‘t to a power 
utility proj(i<rt licensed in accordance 
with the Fetleral Water Poxver Act 
would not be binding upon state Pub¬ 
lic utility commission in fixing rates, 
and the acts of the state cominlssitm 
would not he binding upon the Feder¬ 
al I^ower Commission, each cotnmis- 
sion being empowered to act within 
its own field, and ©nforctunent of 
commission's order directing that the 
eliminated items should he charged 
off the books of the utility would not 
infringe on the jurisdiction of the 
public utility commission of the state 
which, in fixing rates, would deter¬ 
mine values since the order in no 
wise was binding on the state com¬ 
mission.—Northern States Power Co. 
V. Federal Power Commission, C.C.A, 
7, 118 F,2d 141. 

4. U.S.—Pennsylvania Power S: 

Light Co. V. Federal Power Com- 
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Under the statute, the findings of the commis¬ 
sion as to facts, if supported by substantial evi¬ 
dence, are conclusive,^ and its determination must 
be accepted if it has warrant in the record and a 
reasonable basis in law,6 but it has been held 
that the findings of the Federal Power Commis¬ 
sion cither as to the navigability of a stream or 
as to the effect on interstate commerce of a project 
on a nonnavigable stream are not final but are sub¬ 
ject to determination de novo by the courts when 
challenged.*^ The jurisdiction of the commission to 
issue a license^ and the effect of a license^ are ques¬ 
tions for the courts, and the commission’s finding 
that work licensed by it is in aid of navigation is 


§ 20 

not conclusive on the courts in the absence of evi¬ 
dence to support it.^O A finding by the commis¬ 
sion that the waterway at the site of the project is 
not a navigable waterway is subject to attack^i but 
the attack must be seasonably instituted before the 
state has acted on the commission’s finding and ex¬ 
pended large sums in the development of the proj- 
ect.^2 Former members of the Federal Power 
Commission are not necessary or proper parties 
to a proceeding challenging findings and orders of 

the commission,^^ nor is plaintiff’s predecessor in ti¬ 
tle where title was transferred before the challenged 
findings and order were made.^^ 


III. PUBLIC RIUHT OF NAVIGATION 


A. IN GENERAL 


§ 20. Rights of Public Generally 

The public has a common right to use navigable water 
for navigation. This right Is superior to other rights In 
the water, and is not confined to the main channel, but 
extends over the entire surface of the water, from shore 


to shore, subject only to natural obstructions and law¬ 
ful artificial obstructions. 

Where water is navigable, whether or not within 
the ebb and flow of the tide,^® the public has a com¬ 
mon right to use it for navigation!^ as a public high- 


mlasion, C.C..\.3, 130 F.2d 445. cer¬ 
tiorari drni(‘d 64 S.Ot. 038, 321 U.S. 
798. 88 L.IOd. 108(1—Alabama Pow¬ 
er Co. V. FedtTal Power Commis¬ 
sion, C.C.A.'S, 134 F.2d 602~-North- 
ern States Power Co. v. Federal 
Power Commis.slon, C.C,A,7, 118 F. 
2d 141. 

Notice and 1108 X 1 x 18 : 

U.S.—Pennsylvania Power & Light 
Co. V. Federal Power Commission, 
C.C.A.3, 130 F.2d 445, certiorari de¬ 
nied 64 S.Ct. 938, 321 U.S. 798, 88 
L.Ed, 1086. 

s, U.S.—Pennsylvania Power & 

lAght Co. V. Federal Power Com- 
miHSion, C.C.A.3, 139 F.2d 445, cer¬ 
tiorari denied 64 S.Ct. 938, 3'21 
U.S. 798, 88 I..Fd. 1086. 

Undixifir lield onpportod by evidence 

U.S.—Ueorgia Power Co. v. Federal 
Powtjr Commi«Hion, C.C.A.S. 152 F. 
2d 908. 

Cbrant of license supported by evi¬ 
dence 

U.S,—-Harrl« v* Central Nebraska 
Public Power & Irrigation Dist., 
iXC.Neb., 29 F.Supp. 425, 

6. U,S.—^Wisconsin Public Service 
Corp. V. Federal Power Commia- 
Hion. C.C.A.7, 147 F.2d 743, certio¬ 
rari denied 65 S.Ct. 1574. 1575, 325 
U.S. 880. 89 L.Fd. 1996. 

'7. U.S.—Appalachian Electric Power 
Co. V. Smith. D.C.Va.. 4 F.Supp. 6. 
reversed on other grounds, C.C.A., 
67 F.2d 451, and certiorari denied 
64 S.Ct. 458. 291 U.S, 674. 78 L.Ed. 
1063, 

Zbt parte de<dslon 

U.S.—U. S. V. Appalachian Electric 


Power Co.. C.C.A.Va., 107 P.2d 760, 
reversed on other grounds 61 S.Ct. 
291, 311 U.S. 377, 85 L.Ed. 243. re¬ 
hearing denied 61 S.Ct. 648, 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
63 S.Ct. 67, 317 U.S. i694, 87 
48'7. 

8 . N.Y.—Little Falls Fibre Co. v. 
Henry Ford & Son. 164 N.E. 558, 
249 N.Y, 495, affirmed Henry Ford 
& Son V. Little Falls Fibre Co., 50 
S.Ct. 140, 280 U.S. 369, 74 L.Ed. 483. 

9. N.Y.—Little Falls Fibre Co. v. 
Henry Ford & Son, 164 N.E. 558, 
249 N.Y. 495, affirmed Henry Ford 
& Son V, Little FalLs l^ibre Co., 50 
S.Ct. 140, 280 U.S. 369, 74 I..Ed. 483. 

10 . N.Y.—lAttle Falls Fibre Co. v. 
I-^enry Ford & Son, 164 N.E. 558, 
249 N.Y. 495, affirmed Henry Ford 
& Son V, Little Falhs Fibre Co., 60 

5. Ct. 140, 280 U.S. 369, 74 L.Ed. 483. 

11 . U.S.—^Northern New Hampshire 
Lumber Co. v. New Hampshire 
Water Ilosources Board, D.C.N.H., 
66 F.Supp. 177. 

12 . U.S.—^Northern New Hampshire 
Lumber Co. v. New Hampshire 
Water Hesourees Board, supra. 

13. U.S.—Appalachian Electric Pow¬ 
er Co. V. Smith, D.C.Va., 4 F.Supp, 

6 , reversed on other grounds, C.O. 
A., 67 F.2d 451, and certiorari de¬ 
nied 64 S.Ct. 468, 291 U.S, 674, 78 
L.Ed. 1063. 

14. U.S.—Appalachian Electric Pow¬ 
er Co. V. Smith, supra. 

15. Wis.—Nekoosa Edwards Paper 
Co. V. Railroad Commission, 228 
N.W. 144, 201 Wis. 40, rehearing 
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denied 229 N.W. C31, 301 Wis. 40, 
and affirmed 61 S.Ct. 352, 383 U.S. 
787, 75 L.Ed. 1415. 

45 C.J. p 444 note 71. 

Public navigable inland la*:e 
Mich.—Putnam v. Kinney, 227 N.W. 

741, 248 Mich. 410. 

Open bays of Ziake Erie 
Ohio.—East Bay Sporting Club v. 
Miller, 161 N.E. 12, 118 Ohio St, 
360. 

Rivers navigable in fact are public 
rivers and may be used by public 
for navigation.—Diversion X^ake Club 
V. Heath, 86 S.W.2d 441, 126 Tox. 129. 

Statutory navigable streams in 
Texas are public streams and subject 
to use by public for navigation to 
same extent as streams navigable in 
fact.—Diversion Lake Club v. Heath, 
supra. 

16. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 50 F.2d 356, 
certiorari denied Hay v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 
284 U.S. 649, 76 L.Ed, 651. 
Hawaii.—Kuramo Co. v. Hamada, 30 
Hawaii 841. 

Ill.—Ke.ssinger v. Standard Oil Co., 
Ind., 245 lll.App. 376. 

Or.—Gatt V. Kuril)urt, 384 P. 172, 
131 Or. 554, rehearing denied 286 
P. 161, 132 Or. 415. 

45 C.J. p 444 note 71. 
l^ublic right to float logs on naviga¬ 
ble streams see Logs and Logging 
§ 46 a. 

Navigation servitude is defined as 
the public right of navigation.—U. 
S. V. 412.716 Acres of Land, Contra 
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way/*^ without any legislative declaration that it is 
such a highway.^8 The right of navigation is the 
dominant right in navigable waters,^9 it being supe¬ 
rior to the right of fishing, as discussed in Fishing 
§ 8, the right to take water from the stream,^0 the 
rights of the owner of the lands under the water, 
discussed infra § 109, the rights of riparian own¬ 
ers, discussed infra § 61, and the statutory right to 
construct and maintain telegraph lines over, under, 
or across navigable waters, discussed infra § 43. 


Necessity of navigability. The right to navigate 
is dependent on the existence of navigable water, 
and, in the case of a stream which is navigable only 
periodically, the stream is a public highway during 
the time its natural condition permits of a public 
use,22 but at other times there is no right to cre¬ 
ate a highway by means which appropriate or de¬ 
stroy private rights without compensation to the 
persons injured.^^ 


Costa County, Cal., B.C.Cal., ^53 F. 
Supp. 143. 

Trust for puTalio 

Navigable waters under common 
law were considered under exclusive 
control of government in trust for 
public, with respect to navigation.— 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. South¬ 
west Cotton Co., 4 P.2d 369, 39 Ariz. 
65, modified on other grounds and re¬ 
hearing denied Y P.2d 264, 39 Ariz. 
367. 

Boatiug rlglits conveyed by deed 
were held to be incorporeal heredita¬ 
ments, since they issued out of, were 
concerned with, or annexed to, those 
corporeal.—Miller v. Miller, 179 A. 
248, 118 Pa.Supcr. 38. 

Privilege 

(3) In at least one state individual 
members of the public are deemed 
entitled to enjoy the public right in 
a river or stream in a personal ca¬ 
pacity only derivatively, and their 
rights arc not property rights or 
vested rights, but arc more properly 
termed “privileges."—St. Pegi.s Pa¬ 
per Co. V. New Hampshire Water 
Resources Board, 20 A.’2d S32, 92 N.II. 
164. 

(2) Such privilege is to bo distin¬ 
guished from riparian rights which 
are property right.s.—St. Regis Paper j 
Co. V. Now Hampfihirc Water Re¬ 
sources Board, supra. 

17. Me.—Kennebec Towage Co. v. 
State, 52 A.'2d 166. 

Mich.—Rosema v. Construction Ma¬ 
terials Corporation, 224 N.W, 24, 
258 Mich. 467. 

N.Y.—People ex rel. Now York Cen¬ 
tral R. Co. V. State Tax Commis¬ 
sion, 16 N.Y.S.2d 812, 2'5S App.Div, 
356, affirmed 29 N.3il.2d 9.32, 284 N. 
Y, 616, 

Tenn.—Cunningham v. Prevow, 192 S. 

W.2d 338, 28 Tenn.App. 643. 

46 O.J. p 444 note 71. 

Analogy to use of lUgliwuy on land 
<1) The right to the use of a nav¬ 
igable stream as a highway has been 
hold analogous to the use of a high¬ 
way on land and governed by like 
principles. 

Ala.—Alabama Power Co. v. Smith, 
155 So. 601, 229 Ala. 105. 

Ga.^—'Seaboard Air-Line R. Co. v, 
Sikes, 60 S.B. 868, 4 Qa.App. 7. 

46 C.J. p .444 note 71 [a] (3). 


(2) Navigable water has been lik¬ 
ened to a public highway.—McCau¬ 
ley V. Salmon, 14 N.W.2d 715, 234 
Iowa 1020. 

(3) It has been declared that at 
common law navigable, nontidal riv¬ 
ers are prima facie common high¬ 
ways.—People V. Jessup, 51 N.Y.S. 
228, 28 App.Div. 524, '526, reversed on 
other grounds 54 N.E. 682, 160 N.Y. 
249-—45 C.J. p 446 note 5. 

(4) In the English decisions re¬ 
viewed in 45 C.J. p 446 notes 2-4, 
however, the distinction is made that 
tidal waters are from their very na¬ 
ture navigable and constitute a right 
of way for the public for every pur¬ 
pose of navigation, whereas the 
public right of navigation in non¬ 
tidal waters is not a general com¬ 
mon-law right, but depends on a 
grant from the owners of the under¬ 
lying soil, or a legislative act, or 
usage creating a prescriptive right. 

(5) Navigable stream as highway 
.see Highways gin. 

Purpose and effect of constitutional 
provisions 

(1) Constitutional pi'ovision, mak¬ 
ing certain navigable waters common 
highways and forever free, is effec¬ 
tive against state, irrespective of 
power of Continental Congress to 
enact ordinance of which it was orig¬ 
inally part.—Angelo v. Railroad Gom- 
mi.M.Mion, 217 N.W. 570, 194 Wis. -543. 

(2) The purpose of constitutional 
provision that Mississippi .River and 
navigable rivers leading thereto shall 
bo common highways forever free to 
citizciis without tax, duty, impost, 
or toll is that use of river as a high¬ 
way shall be free to all without 
charges of any kind for use thereof 
in navigation; but such provision 
does not exempt persons who happen 
to use the river from a tax imposed 
generally on all persons.—Streckfus 
Steamers, Inc., v. Keitel, 182 S.W.2d 
687, 353 Mo. 409. 

(3) Corporation engaged in busi¬ 
ness of caxTying passengers on Mis¬ 
sissippi River and other rivers is 
not exempt from unemployment com¬ 
pensation tax by such constitutional 
provision, as the tax is imposed on 
the corporation because it is an em¬ 
ployer, and not because it uj^cs the 
river.—Streckfus , Steamers, Inc., v. 
Keitel, supra. 
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Purpose and effect of provision in 
statnte admitting state 
Object of provision, in statute ad¬ 
mitting California to .«?tatehood, that 
all the navisabio rivers in the state 
shall bo coinnu>n highways, and for¬ 
ever free, without any tax, impo.st, or 
duty therefor, w.'u; to in.sure a high¬ 
way equally op<-n to all without pref¬ 
erence to any and unoli.Mtructed by 
duties or tolls, and to preva*nt use 
of navigable streams by private per¬ 
sons to exclusion of the poblic; and 
it is not violated by a use tax which 
is not exacted for the ii.se of the nav¬ 
igable wat<*rR of the state.—In re IjOr 
A ngtde.s Lumber iToUuets Co., D.C. 
j Cal., 45 F.Supp. 77. 

18. Ky.—Monongahela Rivi-r Oon.sol. 
Coal, etc., Co. v. Lancaster, 183 S. 
W.'258, 109 Ky. 21. 

45 C.J. p 444 note 72. 

19. U.S.—U. S. V. WfHow River 

Power Co.. Ct.Cl., 05 701, 324 

U.S. 499. 59 L.Kd, IbU. 

Iowa.--Me<h(u!ey v. gr.Unon, 14 N.W. 

2d 715, 234 Iowa 102 m. 

Ky.—Xa(c}n*r v. t'ity of Bowling 
Green, 96 8.W.2d 256, 204 Ky. 684. 

46 C.J. p 446 note 76. 

Primary tiso (»f public sfreruns is 
for navigation.—New Ynrk iVuvr-r & 
Tdght Corprtratif*n v. SPUe, 246 N.Y. 
B. 44, 230 App.Biv. .338'. 

20 . Minn.—neilM'rg v. Wild Hice 
Boom Go., 148 N.W. 617, 127 Minn. 
S. 

Pa.—Hunt V. Graham, 16 Pa.Supcr. 
42. 

21. Ca.— Senlituird AirGJne U. Co. v. 
Bikes, 61) B.K. KtlH, 4 Ga.App. 7. 

45 C.J. p 445 note 91. 

lalaud lake must be public navi¬ 
gable lake in order that the puldic 
may have a right to navigote tiu re¬ 
in. —l^utnam v. Kinncy» 327 N.W. 
741. 24S Mich. 410. 

22 . Mich.—Thunder Bay Rha-r 
Booming Co, v. Bpeccldy, 31 Mich. 
336, IS Am.R. 184. 

Wash.—Matthews v, Belfast Mfg. 
Co., 77 I>. 1046, 35 Wash, 66X 

23. Midi.—Thunder Bay River 
Booming Go. v. Spoeddy. 31 Mich. 
836, 18 Am.R. 184. 

46 C.J. p 446 not© 94. 

Necessity of compen.siition where 
water not naturally navigable ia 
mad© navigable by physical Im- 
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Water to which right extends. The right of navi¬ 
gation extends over the entire surface of the wa¬ 
ter,notwithstanding its extent has been increased 
through a raising of its level by artificial means.^® 
It is not confined to the main channel, but extends 
to the water between high and low water marks,^® 
or from shore to shore,^7 subject only to natural ob- 
structions^S and lawful artificial obstructions and 
it also extends to a new navigable channel over the 
land of a person who has obstructed the flow of 
water in the original channel,^0 and to a stream as 
improved by straightening and deepening,as well 
as a slip after it has been widened and lengthened.^^ 

On the other hand, where waters were not 
previously navigable, the public does not acquire the 
right to navigate an artificial channel made by the 
owners of the underlying soil;33 and, where a ripa¬ 
rian owner has been granted the right to divert the 
waters of a river into an artificial raceway which 
has no navigable outlet, the public has no right of 
navigation thereover,^'* nor can such right be sup¬ 
ported on the theory that the public has a right to 
use the raceway to pass around an obstruction which 
its owner has placed in the river.^^ It has also 


§ 20 

been held that one person is not entitled to use a 
navigable canal belonging to another person, even 
if the canal diverts so much water from the natural 
canal as to make the latter unnavigable.^S 

With reference to matters of navigation, a “chan- 
ner' is defined as the bed of a stream of water,^'^ 
especially the deeper part of a river or bay where 
the main current flows that part of a stream in 
which the current flows the portion of the bed of 
a river or canal which furnishes uninterruptedly 
through its course the deepest water^O or which is 
most convenient for the track of ships a flow of 
water deep enough to be used, and in fact used, by 
vessels in passing up and down the river the line 
of the deep water which vessels follow that part 
of tidewaters on which vessels move the course 
over its bed along which the water is deepest and 
the navigation safest^^ In this sense it is often 
used synonymously with the term ^^main channel,^' 
which is that bed of a river over which the princi¬ 
pal volume of water flows.^® 

Land under water, silt, etc. As discussed infra 
§ 109, ownership of lands under navigable waters is 
subject to the public rights of navigation there- 


provemont see Eminent Domain § 

nr». 

24. Wi.s.—^Tenciota Club v. Ander¬ 
son. 78 N.W. 185, 101 Wis. 479. 

45 C.J. P 415 note 80. 

Any part of DCiako Erie or its open 
bays 

Th^' public riprht of navigation in 
the waters of the open bays of Lake 
Erie is not limited to the particular 
portions thereof which arc naviga¬ 
ble la the legal sense, but extends to 
any portions of such waters as long 
as tht*y are a part of Lake Eric or 
its <>pen bays.—East Bay Sporting 
Club V. Miller. 161 N.E. 12, 118 Ohio 
St, 360. 

25. Wla.—Mendota Club v. Ander¬ 
son, 78 N.W. 185, 101 Wis. 479. 

Dam 

(1) Where a permanent dam rais¬ 
es the waters, the rights of naviga¬ 
tion are enlarged accordingly.—Men¬ 
dota Club V. Anderson, supra. 

(2) Erection of dam on navigable 
portitui of river, even though it 
raised level of river, did not change 
character of portion of river affected 
fio as to render it subject to statu¬ 
tory provisions involving boating 
upon artificial lakes.—McCauley v. 
Salmon, 14 N.W.2d 715, 234 Iowa 
1020. 

(3) Where waters of natural navi¬ 
gable lake are artificially raised, 
public and riparian owners enjoy 
sante rights in and on artificial wa¬ 
ters as on natural waters.—Haase v. 


Kingston Co-op. Creamery Ass’n, 260 
N.W. 444, 212 Wis. 586. 

26. U.S.—National Forwarding Co. 
V. Payne, D.C.N.T., 297 P. 663. 

45 C.J. P 445 note 82. 

27. U.S.—The Robaliss III, D.C.N. 
Y., 46 P.2d 199, modified on other 
grounds, C.C.A., Corby v. Bams- 
dcll, 48 F.2d 701. 

28. U.S.—The Robaliss III, supra. 

29. U.S.—The Robaliss III, supra. 

45 C.J. p 445 note 83. 

Obstructions to navigation sec in¬ 
fra §§ 27-47. 

Waters wltMa bulklxead line arc, 
until occupied by piers, as open to 
navigation as any others.—The 
Youngstown, C.C.A.N.Y., 40 F.2d 420. 

30. Me.—Dwinel v. Barnard, 28 Me. 
654, 48 Am.D. 607. 

46 C.J. p 445 note 84. 

31. Wash.—King County Drain. 
Dist No. 3 V. Machias Mill Co., 177 
P. 32'6, 104 Wash. 493. 

45 C.J. p 445 note 86. 

32. U.S.—U. S. V. Pennsylvania Salt 
Mfg. Co., C.C.A.Pa., 30 F,2d 332. 

33. N.J.—King V. Muller, 67 A. 380, 
73 N.J.Efi. 32. 

34. N.J.—Trenton Water Power Co. 
V. Walker, 73 A. 599, 77 N.J.Law 
663—Trenton Water Power Co. v. 
Donnelly, 73 A. 697, '77 N.J.Law 
659. 

35. N.J.—Trenton Water Power Co, 
V. Walker, 73 A. 699. 77 N.J.Law 
663—Trenton Water Power Co. v. 
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Donnelly, 73 A. 697, 77 N.J.Law 
659. 

36. La.—Ilhonny v. Broussard, 135 
So. 669, 172 La. 895. 

Proper course to pursue, if there 
is any cause for complaint, is to ap¬ 
ply to the secretary of war'for relief. 
—Ilhonny v. Broussard, supra. 

37. Imperial D. 

11 C.J. p 287 note 68. 

38. Ill.—Buttenuth v. St, Louis 
Bridge Co„ 17 N.E. 439, 123 Ill. 
1535, 547, '5 Am.S.Il. 545. 

Ohio.—Willey v. Lewis, 11 Ohio Dec. 
(Reprint) 607, 611, 28 Cinc.L.Bul. 
104. 

39. U.S.—The Oliver, D.C.Va., 22 F. 
848. 

40. U.S.~The 'Sarah, La., 62 F. 233, 
3 C.C.A. 56. 

41. U.S.—The Northern Queen, D.C. 
N.Y., 117 F. 906, 915. 

42. US.—^Washington v. Oregon, 29 
S.Ct. 631, 214 U.S. 205, '216, 53 L.Ed. 
969. 

43. Iowa.—Dunlieth, etc., Bridge Co. 
V. Dubuque County, 8 N.W. 443, 65 
Iowa 658, 664. 

11 C.J. p 287 note 74. 

44 . U.S.—The Oliver, D.C.Va., 22 F. 
848. 

45. Ark.—Cessill v. State, 40 Ark. 
601, 504. 

46. U.S.—St. Louis, etc., I‘acket Co. 
V. Keokuk, etc.. Bridge Co., C.C. 
Iowa, 31. h\ 756. 

11 C.J. p 287 note 77. 
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over, and further it has been decided that silt and 
soft mud constitute a navigable part of a river.47 
The public right of navigation includes the right to 
use the bed of the water for every purpose which is 
an aid to navigation.^^ 

§ 21. Relinquishment of Right or Control 
Thereof 

A state may not surrender Its entire control of public 
navigable waters of the state or take away or seriously 
impair the right of the people to use such waters as nat¬ 
ural public highways. 

Neither the general land office nor any other 
branch of the executive department can convey or 
surrender to a private person the right of the pub¬ 
lic to use, Or the government’s control over, the nav¬ 
igable waters of the United States.**9 Also, the Eng¬ 
lish sovereign, prior to the Revolutionary War, could 
make no grant in derogation of the common right 
of passage over navigable waters in this country.^^ 

It is generally held that as long as the waters of 
a navigable stream are maintained as navigable they 
remain public waters of the state,®i that, as long as 
they remain public waters of the state, the state is 


bound to retain control over them in the public 
interest^2 and cannot relinquish its right to control 
such waters any more than it can part with its po¬ 
lice powers,53 and that the right of the people to use 
such waters as natural public highways cannot be 
taken away or seriously impaired by any legisla¬ 
tion whatsoever.^4 Hence, a statute which turns 
over the entire control of a navigable river to a pri¬ 
vate corporation is invalid.^^ Also, the state may 
not by franchise surrender its police control over 
navigable waters or unreasonably impede their im¬ 
provement for navigation purposes.^^ According 
to a few decisions, however, the state has full power 
to convey or abandon its rights in navigable wa¬ 
ters on such terms as it sees fit,57 and may partially 
or wholly take away the rights and easements of 
the public.®^ 

The state may grant rights in navigable waters 
which do not interfere with navigation,59 and some 
decisions recognize a limited power in the state to 
cede control or diminish the public easement,59 as 
by conferring an exclusive privilege in tidewaters, 
if the exercise of its power is reasonahlc^^ and the 
contemplated use is one which may fairly be said 


47. U.S.—The steam Dredge ITo. 6, 
D.C.N.T., 222 F, 576, affirmed 241 
F. 69. 164 C.C.A, 69—The City of 
Richmond, D.C.N.T., 43 F. 85. 

48. U.'S.—Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, N.Y., 33 
S.Ct. 679, 229 U.S. 82, 67 L.Ed. 

1083, Ann.Cas.l9l5A 232—Rocky 
Point Oyster Co. v. Standard Oil 
Co., D.C.R.I., 265 F. 370. 

4f9. U.S,—Carver v. San Pedro, etc., 
R. Co., aC.Cal., 151 F. 334, 

50. N.Y.—Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 91 N.E. 
846, 198 N.T. 287, 34 L.R.A.,N.S., 

1084, 19 Ann.Cas. 694. 

4 6 C.J. P 447 note 17. 

61. N.Y,—Long Sault Dev. Co. v. 
Kennedy, 105 N.E. 849, 212 N.T. 1, 
Ann.Cas.l915D 66. 

Transfer of: 

Control, in grant of land under 
water see infra §§ 99, 103. 
Power to improve navigation see 
supra § 12. 

52. N.Y.—Long Sault Dev. Co. v. 

Kennedy, supra. 

46 C.J. p 424 note 60. 

Grants of land under water see in¬ 
fra §§ 98-107. 

Ahattdoiiment or permitted diversion 

The state, as trustee for the peo¬ 
ple with respect to waters of Lake 
Erie, cannot abandon the trust prop¬ 
erty or permit a diversion of it to a 
private use different from the object 
for which the trust was created.— 
State ex rel. Squire v. City of Cleve¬ 
land, 82 N.E.2d 709, 150 Ohio St. 303. 


State’s right to control harbor area 
held not relinquislied 
Wash.—State ex rel. L, A. Conner 
Co. V. Superior Court for Skagit 
County, 60 P.2d 627, 184 Wash. 127. 

53. U.S.—Illinois Cent. R. Co. v. Il¬ 
linois, Ill., 13 S.Ct. 110, 146 U.S. 
387, 36 L.Ed, 1018. 

45 C.J. P 446 note 8. 

54. N.T.—Bedlow v. New York 

Floating Dry Dock Co., 19 N.E. 800. 
112 N.Y. 263, 2 L.R.A. 629. 

46 C.J. p 446 note 7. 

Suspension of use 

It is beyond power of legislature 
to suspend general use of navigable 
river as highway.—State v. I'^lant, 
156 A. 35, 130 Me. 261, 

Waiver 

State as trustee for the people In 
public boatable lake cannot waive 
the rights of the beneficiaries and 
cannot consent to an order of court 
which would leave those rights im¬ 
paired.—State V. Malmquist, 40 A.2d 
634, 114 Vt. 96. 

55. N.Y.—Long Sault Dev. Co. v. 
Kennedy, 105 N.E. 849, 212 N.T. 1, 
Ann.Cas.l915D 6'6. 

56. Tex.—Chicago, R. I. & G. Ry. 
Co. V. Tarrant County Water Con¬ 
trol <& Improvement Dist. No. 1, 73 
S.W.2d 66, 123 Tex. 432, certiorari 
denied 65 S.Ct. 921, 295 U.S. 762, 
79 L.Ed. 1704. 

57. N.H.—^St. Regis Paper Co. v. 
New Hampshire Water Resources 
Board, 26 A.2d 832, 92 N.H. 164—| 
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State V. Stinapee Dam Co., 60 A, 
108, 70 N.H. 458. 

58. N.IT.—St. Hegi.s Paper Co. V. 
New Hampshire Water Re.m>urces 
Board, 26 A.2d 832, 92 N.H. 164. 

45 C.J. P 446 note 9. 

SB. Pa.—City of Philadflphia v. 
Philadelphia Suhurl»an Water Co.. 
163 A. 297, 309 Pa. 130. 

Grant necofisary 

Tex.^—Lorino v. Crawford Packing 
Co., 175 S.W.2d 410, M2 Tex. 51, 
Destruction of navigubility 

Statute authorizing reservoirs to 
control flow of navigable streams in 
aid of navigation did not authorize 
destruction of navigability for luxat¬ 
ing logs,—Flambeau River Luinbt^r 
Co, V. Chippewa <& Flamh(*au Imp. 
Co., 223 N.W. 417, 108 Wi«, 13*. 
Permission to construct daan held 
mere license 

U.S.—Hood v. U. a, 49 Ct.CI. 669, 

60. N.Y.—People v. New York, etc., 
Ferry Co.. 68 N.Y, 71. 

46 C.J. p 446 note 13. 

61. N.Y.—People v. New York, etc.. 
Ferry Co., supra. 

45 C.J. p 424 note 63. 

Exclusive right of navigation see in¬ 
fra S 24. 

62. N.Y,—Long Sault Dev. Co. v. 
Kennedy, 105 N.E. 849, 212 N.Y. 
1 , Ann.Cas.lDlSD 56—Waterford 
Electric Light, etc., Co. v* State, 
203 N.Y.a 868 , 208 App.Div. 273, 
affirmed 147 N.E. 225, 239 N.Y. 
629. 
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to be for the public benefit or not injurious to the 
public.®3 Where the power in the legislature to 
extinguish the easement is recognized, the intention 
of the legislature to do so must be clearly expressed 
in order to accomplish such purpose.64 A grant by 
one state of land within its limits to another state, 
reserving its rights of sovereignty over the lands 
conveyed, will not be construed to transfer title to 
a navigable body of water within the territory con¬ 
veyed unless required by express language in the 
grant, 

§ 22. Manner of Exercise of Right 

The public right of navigation may be exercised In 
a reasonable manner for either business or pleasure and 
In either large or small watercraft. It includes the In¬ 
cidental rights of anchorage and moorage. 

The public right of navigation entitles the pub¬ 


lic generally to the reasonable use of navigable wa¬ 
ters®® for all legitimate purposes of travel or trans- 
portation,®7 either for business or for pleasure,®^ 
in any kind of watercraft, whether large or small,®^ 
the use of which is consistent with the enjoyment 
by others of the right possessed in common.'^® In 
time of peace, a navigable river is open at all 
hours'll to passage in any direction.72 On the oth¬ 
er hand, the right of navigation must be exercised 
in a manner which is reasonable under all the cir- 
cumstances73 and with due consideration of the 
rights of others74 to a likens or different^® use. 

Incidental rights. The right of navigation in¬ 
cludes such,77 but only such,78 incidental rights as 
are necessary to render that right reasonably avail¬ 
able. Among the incidental rights are the right of 
the navigator to anchor7® and to moor,®® without 
unreasonably obstructing navigation, at his own^i 


63. U.S.-—Illinois Cent. R. Co. v. Il¬ 
linois. Ill., 13 S.Ct. 110, 146 U.S. 
3S7, 36 U.Ed. 1018. 

45 CJ. P 447 note 15. 

64. IsT.H.—Connecticut River Lum¬ 
ber Co. V. Olcott Falls Co., 21 A, 
1000, 65 K.H. 290. 13 L.R.A, 826. 

45 C.J. p 447 note 16. 

65. N.Y,—Geneva v. Henson, 124 N. 
Y.S. 588. 140 App.Div. 49. 

45 C.X p 421 note 37 [a] (7). 

66 . U.S.—Silver Sprinf^s Paradi.so 
Co. V. Ray. C.C.A.Fla, 50 F.2d 356. 
certiorari denied Ray v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 
284 U.S. 649, 7(5 L.Kd. 561. 

He.—Davis v. Winslow, 61 Me. 264, 
81 Am.D. 573. 

Mich.—Ro.sema v. Con.struction Ma¬ 
terials Corporation, 243 N.W. 24, 
258 Mich. 457. 

67. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 60 F.2d 356, 
certiorari denied Ray v. Silver 
Springs paradl.se Co.. 52 S.Ct 29, 
284 U.S. 649, 76 L.Ed. 551. 

2vro.-—Davis V. Winslow, 61 Me. 264, 
81 Am.D. 573. 

68. U.S,—Corpus Juris cited iu 

Silver Springs Paradise Co. v. Ray, 
C.C.A.Fla., 50 B\2d 356, 369, cer¬ 
tiorari denied Ray v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 
284 U.S. 640, 76 L.Kd. 551, 

Ark.—Anderson v, Reames, 161 S.W. 
2d 957, 201 Ark. 216. 

Hawaii.—Kuramoto v. Hamada, 30 
Hawaii 841, 

Iowa.—McCauley v. Salmon, 14 N.W. 
2d 715, 234 Iowa 1020. 

S.C,—’State V. Columbia Water pow¬ 
er Co., 63 S.F, 884, 82 S.C. 181, 129 
Am.S.R. 876, 22 L.R.A..N.S., 435, 
17 Ann.Cas. 343. 

Wia.—Nekoosa Edwards Paper Co. 
V. Railroad Commission, 228 N.W. 


144, 201 Wis. 40, rehearing denied 
229 N.W, 631, 201 Wis. 40. and af¬ 
firmed 51 S.Ct. 352, 283 U.S. 787, 75 
L.Ed. 1415. 

RiglU to float logs on navigable 
streams see Logs and Logging § 
46 a. 

Carriage of passengers 

(1) The carriage of passengers is 
a reasonable exercise of the right of 
navigation.—^Kuramoto v. Hamada, 
30 Hawaii 841. 

(2) Carrying of passengers for 
hire in glass-bottom boats on navi¬ 
gable waters for sight-seeing pur¬ 
poses is exercise of public right of 
navigation.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 50 F.2d 356, 
certiorari denied Ray v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 561. 

68. Hawaii.—Kuramoto v. Hamada, 
30 Hawaii 841. 

Ky.—Monongahela River Con.s. Coal, 
etc., Co. V. Lancaster, 183 S.W. 258, 
169 Ky. 24. 

70. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 50 F.2d 356, 
certiorari denied 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551. 

71. Me.—State v. Plant, 165 A. 36, 
130 Me. 261. 

72. Me.—State v. Plant, supra. 

73. Hawaii.—Kuramoto v. Hamada, 
30 Hawaii 841. 

45 C.J. p 447 note 21. 

Reasonableness 

(1) What is a reasonable exercise 
of the right of navigation cannot bo 
precisely stated in advance to meet 
all possible cases, but must be ascer¬ 
tained and adjudged in each case as 
it arises in the light of the surround¬ 
ing circumstances.—^ICuramoto v. 
Hamada. supra. 


(2) In determining the question of 
reasonable use of a navigable 
stream, regard must be had to the 
subject matter of the use, the occa¬ 
sion and manner of its application, 
its object, extent, necessity, and 
duration, and the established usage 
of the country.—Davis v, Winslow, 
61 Me. 2*64, 81 Am.D. 573. 

74. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 50 P.2d 356, 
certiorari denied Ray v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 
284 U.S. 649. 76 L.Ed. 551. 

Hawaii.—Kuramoto v. Hamada, 30 
Hawaii 841. 

45 C.J. P 447 note 22. 

75. Fla.—Ferry Pass Inspectors', 
etc., Ass’n, v. Whites River In¬ 
spectors', etc., Asa’n, 48 So. 643, 67 
Fla. 399, 22 L.R.A.,N.S., 345. 

45 C.J. p 447 note 22. 

76. Ill.—Malmin v. Sternheim, 202 
Ill.App. 214. 

45 C.J. p 447 note 23. 

77. Ala.—Harold v. Jones, 5 So. 438, 
86 Ala. 274, 3 L.R.A. 406. 

78. Mich.—Grand Rapids Booming 
Co. V. Jarvis, 30 Mich. 308. 

45 C.J. P 447 note 26. 

79. Ala.—Harold v. Jones, 5 So. 438, 
86 Ala. 274, 3 L.R.A. 406. 

Ark.—Anderson v. Reams, 161 S.W. 

2d 967. 204 Ark. 216. 

Hawaii.—Kuramoto v. Hamada, 30 
Hawaii 841. 

45 C.J. p 447 note 27. 

Ve.ssels as obstruction to navigation 
see infra § 44. 

80. Minn.—^Winans v. Northern 
States Power Co., 196 N.W. 811, 
158 Minn. 62. 

81. Mich.—Rosema v. Construction 
Materials Corporation, 243 N.W. 
24, 258 Mich. 457. 
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or any public^2 wharf or landing, S3 or, it has been 
held, to the bank or shore.S4 

Liability for injury. Navigators using a stream 
in a lawful and reasonable manner are not liable to 
riparian owners for unavoidable injury caused 
thereby,S5 but persons using a stream are liable for 
injuries resulting from their failure to use ordinary 

care.SS 

§ 23. Prescriptive Rights 

Long-continued public use of a stream for purposes 
of navigation constitutes it a public highway; but an in¬ 
dividual may not acquire a prescriptive right, in respect 
of navigable waters, as against the state. 

Long-continued and uninterrupted use of a stream 
by the public for purposes of navigation constitutes 
it a public highway, although otherwise it would not 
be classed as navigable,and there is a public right 
of navigation in bodies of water artificially raised 
and made navigable if the condition has existed for 
a sufficient length of time ;88 but acquiescence in a 
partial use of a stream will not confer any rights 
where it is in fact nonnavigable.S9 

A person may not properly claim a prescriptive 
right as against the state in respect of navigable 
waters, no matter to what extent and how long the 
waters have been used by him and his predecessors 
in title.90 

§ 24. Exclusive and Superior Rights 

Generally no one has a preferential op exclusive right 


of navigation In a navigable stream. Such a right may 
be acquired only by a grant from the public; and the 
state may make such a grant only in respect of an intra¬ 
state stream. 

Generally one person has as much right as anoth¬ 
er to navigate a navigable stream,and no one has 
a preferential^^ or exclusive^^ right to do so, or an 
exclusive right to the use of any part of the water 
further than is necessary to carry on his business 
in using it as a highway.^4 

An exclusive right to navigate waters of a nav¬ 
igable stream can be acquired only by a grant from 
the public^s and can never be prcsinncd from exclu¬ 
sive use for a length of time.^^^ Superior or exclu¬ 
sive rights of navigation in an intra-state stream 
may be granted by the state to persons or corpora¬ 
tions,^ 7 but such right exists only where the statu¬ 
tory conditions precedent have been fully complied 
with.^8 A state grant of an exclusive right of navi¬ 
gation in navigable waters of the United States is 
unconstitutional as interfering with the power of 
congress to regulate commercc.99 

§ 25. Use of Shores and Banks 

Ordinarily navigators, other than riparian owners, 
have no right to use the banks of a stream except In 
cases of peril or emergency or where the right has been 
acquired by grant or agreement. 

Ordinarily navigators have no riglu to use the 
banks of a stream where they arc not riparian own- 


82. U.S.—The St. Lawrence, D.C. 
Pa., 19 F. 328. 

45 C.J. p 447 note 29. 

83. Ala.—ITarold v, Jones, 6 'So. 438, 
86 Ala. 274, 3 L.P.A. 406. 

84. Minn.—Hayward v. Knapp, 23 
Minn. 430. 

45 C.J, p 447 note 30. 

Right to: 

Moor rafts of logs to bank see 
’ Logs and Logging § 46 b. 

Use shores and banks generally 
sec infra § 26. 

85. Iowa.—McCauley v. Salmon, 14 
N.W.2d 715, 234 Iowa 1020. 

45 C.J. p 447 note 31. 

86. Ark.—Henderson - v. Doniphan 
Lumber Co., 127 S.W. 459, 94 Ark. 
370, 28 L.R.A.,N.S., 144. 

45 C.J. p 448 note 34. 

General maritime law as to negli¬ 
gence or fault resulting in colli¬ 
sion between vessels see Collision 
§§ ' 6 - 11 . 

Liability for injuries resulting from 
negligence in floating logs see 
Logs and Logging § 68 a. 

87. Tenn.—Stump v. McNalry, 6 
Humphr. 363, 42 Am.D. 437. 

46 CiJ. p 448 note 37. 

88 . Wis.—^Atty.-Gen. v. Bay Boom 


Wild Rice, etc,, Co., 178 N.W. 669, 
172 Wis. 363. 

89. Ohio.—Jeremy v. Blwell, 6 Ohio 
Cir.Ct. 379, 3 Ohio Cir.Dec. 186. 

Mt.—State V. Malmquist, 40 A. 
2d 534, 114 Vt. 96. 

Exclusive right to navigate not ac¬ 
quired by prescription see infra § 
24. 

91. Me.—Davis v. Winslow, 61 Me. 
264, 81 Am.D. 673. 

46 C.J. p 448 note 40. 

92. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Pla., 60 F.2d 35G, 
certiorari denied Ray v. Silver 
Springs Paradise Co., 62 S.Ct. 29, 
284 U.S. 649, 76 L.Ed. 661. 

93. U.S.—Silver Springs Paradise 
Co. V. Ray, C.C.A.Fla., 60 F.2d 366. 
certiorari denied Ray v. Silver 
Springs Paradise Co„ 62 S.Ct. 29, 

. 284 U.S. 649, 76 L.Ed. 661. 

Or.—Gatt V. Hurlburt, 284 P. 172, 
131 Or. 564, rehearing denied 286 P. 
161, 132 Or. 416. 

94. Pa.—Dairy mple y. Mead, 1 
Grant 197. 

Tenn. State v. West Tennessee 
Land Co,, 158 S.W. 746, 127 Tenn. 
675, Ann.Cas.l914B 1043. 
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95. I'a.—Bird v. Smith, 8 Watts 
(Pa.) 434, 34 Am.D. 483. 

96. Pa.—Bird v. Smith, supra. 

46 C.J. p 448 note 43. 

97. U.S.—Veazie v. Moor, Me,, 14 
How, 568, 14 I^.Kd. 646. 

45 C.J. p 448 note 46. 

1‘ower of state, In ahsenee of in¬ 
consistent federal legislation, to 
legislate as to comnu'rcial use of 
navigable intrastate stream see 
Commerce $ 37. 

98. Ala.—Alabama Sipsey River 
Nav. Co. V. Georgia X*ac. R. Co., 6 
So. 73, 87 Ala 164. 

Proof of performaaco of oondltlons 
The exclusive right to operate a 
steamboat on the river was made 
with the manifest object of intro¬ 
ducing navigation by steamboat. 
The actual running of boats on the 
river by the grantee is proof of the 
performance of the prescribed con¬ 
ditions.—Moor V. Veazie, 31 Me. 360. 

99. U.S.—Gibbons v. Ogden, N.Y., t 
Wheat. 1, *6 L.Ed. 23. 

45 C.J. p 448 note 47, 

Exclusive franchise to operate ferry 
to point in another state see Com¬ 
merce $ 133 b. 
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ers^ except where a temporary use is made of the 
bank or shore in cases of peril or emergency^ or 
where the right has been acquired by agreement,^ 
grant,4 or prescription and, according to some au¬ 
thorities, the public cannot by prescription acquire a 
right to use private property, bordering upon navi¬ 
gable water, as a landing.® However, in some ju¬ 
risdictions a reasonable use in connection with nav¬ 
igation is permitted.^ Under the civil law, the pub¬ 
lic may have the right to use the banks of a stream 
for any purpose connected with the navigation 
thereof,*® and in some jurisdictions colonial ordi¬ 
nances have reserved the right to use the shore or 
flats for purposes of navigation,^ including the right 
of mooring vessels,^® of discharging and taking on 
cargoes,and of landing passengers.^^ 

The right of the public to use banks or shores 
generally for purposes other than navigation is 
discussed infra § 60, the right to use shores or banks 
in connection with the floating of logs or rafts in 
Logs and Logging § 46 b, and the right of a riparian 
or littoral owner to the use of banks or shores infra 
§ 69. Riparian rights as subject to the public right 


of navigation are discussed infra § 61. 

Tozving, At common law the public is not enti¬ 
tled to tow on the banks of navigable streams,but 
the civil law rule seems to be that the privilege of 
towing on the banks of navigable rivers is embraced’ 
in the public right of navigation. 

§ 26. Remedies for Improper or Unauthor¬ 
ized Navigation 

The remedies for improper or unauthorized navigation' 
include injunction and an action for damages. 

An injunction will lie to restrain the improper 
use of a stream^® or an unauthorized mooring to a 
shore,^® or damages are recoverable for injuries 
caused thereby and the violation of a rule or or¬ 
der is sometimes made a criminal offense.^® One 
granted an exclusive right of navigation may re¬ 
strain the use of the stream by others,^^ but, where 
there is no exclusive right, a person against whom 
an action is brought to enjoin him from using nav¬ 
igable waters may defend by asserting his public 
right to do so without showing private injury either 
to person or property.^® 


B. OBSTRUCTIONS TO NAVIGATION 


1. In General 


§ 27. Right to Maintain 

No right to maintain or continue a material ob¬ 
struction in navigable water can be acquired by prescrip¬ 
tion, and, to the extent that it is unauthorized, such an 
obstruction Is unlawful and a nuisance; but a temporary 
obstruction Is not a nuisance or within a federal statute 
requiring authorization by the secretary of the army. 


Obstructions not materially injuring free naviga¬ 
tion or which are temporary and reasonable arc not 
nuisanccs.21 On the other hand, to the extent that 
it is unauthorized, any material obstruction to navi¬ 
gation is unlawful^^ and a nuisancc,23 and cannot be 
justified on the ground that the public benefit to be 


1. Ind.—Clarke v. lilvansvillo Boat 
Club, N.E. 100, 44 Ind.App. 426. 

45 C.J. p 449 note 50. 

2. Ind.—-Clarke v. Evanavlllo Boat 
Club, supra. 

45 C.J. P 449 note 61. 

3. in. —Enaminfter v. People, 47 Ill. 
384, 95 Am.D. 496. 

45 C.J, p 449 note 52. 

4. lU,^—Ensminger v. People, supra. 

45 C.J. p 449 note 63, 

5. Ill.—Knsminger v. People, supra. 

46 C.J. p 449 note 54. 

6 . Hd.—Tolchcflter Beach Improve¬ 
ment Co. of Kent County v. i^oyd, 
160 A. 796. 161 Md. 209, 81 A.L.R. 
805. 

46 C.J. p 449 note 65, 

7. Mo.—O^Fallon v. Daggett, 4 Mo. 
343, 29 Am.D, 040. 

45 C.J. p 449 note 66 [bj. 

8. Da,—Ward v. Orleans I^evee Dist. 
Com’rs, 92 So. 769, 152 La. 168. 

46 C.J. p 449 note 67. 

Coxapeasatlon. for excessive use 

The use of banka in excess of irea- 


.sonabl© uses of navigation entitles 
the owner to reasonable compensa¬ 
tion for the excessive use.—Louisi¬ 
ana & Missi.ssippi H. Transfer Co. v. 
Long, 131 So. 84, l59 Miss. 654. 

9. Me.—Andrews v. King, 129 A. 
29$, 124 Mo. 3G1. 

45 C.J. p 449 note 68. 

10. Me.—Andrews v. King, supra. 

46 C.J. p 460 note 69, 

Right of moorage as incidental to 
right of navigation generally see 
supra § 22. 

IL Me.—State v. Wilson, 42 Me. 9. 

45 C.J. P 460 note 60. 

12. Me.—Andrews v. King, 129 A. 
298, 124 Me. 3C1. 

13. Mich.—Reimold v. Moore, 2 
Mich.N.P. 16. 

14. Mich.—Reimold v. Moore, supra. 

46 C.J. p 450 note 64. 

15. l-i'la.—Perry I*ass Inspectors', 
etc,, Ass'n, v. Whites River Inspec¬ 
tors', etc., Ass'n, 48 So. 643, 67 
Pla. 399, 22 L.R.A.,N.S.. 345. 

46 C.J. P 450 note 65. 
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16. Ohio.—Pollock V. Cleveland Ship 
Building Co., 47 N.E. 582, 66 Ohio 
St. 665. 

45 C.J. p 460 note'06. 

17- Ky.—Colo V. May, 214 S.W. 886, 
186 Ky. 135. 

4 6 C.J. p 460 note 67. 

18. Mass.—Commonwealth v. Chase, 
127 Mass. 7. 

19. N.Y.—Ogden v. Gibbons, 4 

Johns.'Ch. 160, afllrmed 17 Johns. 
488, reversed on other grounds 9 
Wheat. 1, 6 L.Ed. 23. 

20. Cal.—Porc.stier v. Johnson, 127 
I\ 156, 164 Cal. 24. 

45 C.J. p 450 note 70. 

21. Me.—Smart v. Aroostook Lum¬ 
ber Co., 68 A. 527, 103 Me. 37, 14 
L.R.A.,N.S., 1083. 

46 C.J. p 450 note 72. 

22 . U.S.—U. S. V. Norfolk-Berkley 
Bridge Corporation, D.C.Va., 29 F. 
2d 116. 

46 C.J. p 450 note 73. 

23. Mass.—^Woodbury v. Municipal 



NAVIGABLE WATERS 


65 aj,S. 


§ 27 


derived from it counterbalances or outweighs the 
inconvenience it causes.24 This rule against the 
creation of obstructions applies to obstructions not 
only by the public, but also by riparian owners^^ or 
by a city.26 It applies to waters navigable in fact 
as well as to tidal waters,27 or to a river little used 
for navigation,2S or to a river actually navigable in 
its natural state and capable of carrying* interstate 
commerce, although not presently so used or capa¬ 
ble of such use by reason of changed conditions or 
artificial obstructions and, while it has been held 
not to apply to streams valuable only for floatage of 
logs,20 or to apply only to a limited extent,there 
is also authority to the contrary.2 2 

Statutes conferring, or claimed to confer, author¬ 
ity to create obstructions are to be strictly construed 
and not extended by implication beyond what is nec¬ 
essary to carry out the provisions of the act.23 
Federal statutes. The federal statute, 33 U.S.C. 
A. § 403, making it unlawful to construct obstruc¬ 
tions in navigable waters unless the work has been 
recommended by the chief of engineers and author¬ 
ized by the secretary of the army, formerly the sec¬ 
retary of war, is intended to apply to obstructions of 
a more or less permanent nature and not to tempo¬ 
rary obstructions,24 nor is such statute to be so con¬ 
strued as to require all formalities to be complied 
with in the granting of permission for a temporary 
use in furtherance of public improvements within a 
state, where the proper officials of the government 
have knowledge of the intended occupancy of the 


waters and give their actual conscnt.25 The clause 
prohibiting obstructions not affirmatively authorized 
by congress does not require a legislative act in each 
case, but only the approval of the secretary of plans 
recommended by the chief of engineers.26 This 
statute applies to the Potomac River within the Dis¬ 
trict of Columbia, as well as to all other navigable 
waters of the United States.27 Under the con¬ 
struction accorded the statute, the issuance of a 
permit for the erection of a structure in the naviga¬ 
ble waters of the United States is forbidden where 
the structure will interfere with navigation's and, 
in this aspect, the secretary has no discretion except 
to determine whether such interference exists ;29 
but where the structure will not interfere with nav¬ 
igation the secretary is invested with discretion to 
grant or refuse a permit^® and is not required to 
state the specific grounds on which his discretion is 
exerciscd.4i 

Another statute, 33 U.SU.A. § 401, requiring the 
consent of congress for the erection of structures 
in or over navigable waters not lying wholly within 
a state does not make congress the source of the 
right to build, but assumes that the right comes 
from another source, that is, the state, and merely 
subjects the exercise of the right to the further con¬ 
dition of obtaining from congress consent to ac¬ 
tion on the grant.42 

Prescriptive right. There can be no prescriptive 
right to maintain or continue a material obstruction 
in a navigable stream,43 nor can an estoppel, based 


Council of Gloucester, 61 K.B.2d 
647, 318 Mass. 386, 

Isr.T.—Corby v. Ramsdell, C.C.A.N, 
Y., 48 F.2d 701. 

45 C.J. P 450 note 73. 

2*1. U.S.—Pennsylvania v. Wheel¬ 
ing, etc., Brid^re Co., Pa., 13 How. 
518, 14 L.XOd. 249. 

Tenn.—Gold v. Carter, 9 tiumphr. 
369, 49 Am.D. 712. 

25, Wis.—Attorney General v. Bay 
Boom Wild Bice, etc., Co., 178 H. 
W. 569, 172 Wis. 363. 

45 C.J. p 461 note 76. 

Public utility cannot exercise right 
of eminent domain in furthering en¬ 
terprise interfering with navigable 
waters without flrst having procured 
approval of its plans by federal au¬ 
thorities.—Lloyd V. City of Redondo 
Beach, 12 P.2d 1067, 124 Cal.App. 
541. 

26, U.S.—Thom v. South Amboy, B. 

236 F. 289. 

45 C.J. p 461 note 76. 

27, Me.—Smart v. Aroostook Lum¬ 
ber Co., 68 A. 527, 103 Me. 37, 14 
L.R.A.,N.S., 1083. 

45 C.J. P 451 note 77. 


28. Ind,—Bissell Chilled Plow 
Works V. South Bend Mfg. Co.. Ill 
N.B. 932, 64 Ind.App. 1. 

29. U.S.—Economy Light, etc., Co. 
V. U. S., Ill., 41 S.Ct. 409, 256 U.S. 
113, 65 L.Ed. 847. 

45 C.J. p 451 note 79. 

30. Mich.—^Atty.-Gon. v. Evart 
Booming Co., 34 Mich. 462. 

31. Ala,—Blackman v, Mauldin, 51 
So. 23, 1*64 Ala. 337, 27 L.R.A.,N. 
S., 670. 

45 C.J. p 451 note 81. 

32 . Me.—Smart v, Aroostook Lum¬ 
ber Co., 68 A. 627, 103 Me. 37, 14 
L.R.A.,N.S., 1083. 

33 . U.S.—Northern Pac. R. Co. v. 
U. S., N.D., 104 F. 691. 44 C.C.A. 
135, 59 L.R.A. 80. 

45 C.J. p 451 note 83. 

Statute authorizing licensing of 
structure 

Mass.—Commissioner of Public 
Works V. Cities Service Oil Co., 32 
N.E.2d 277, 308 Mass, 349. 

34. N.Y.—^Phoenix Constr. Co. v. 
Cornell Steamboat Co., 103 N.E. 
891, 210 N.Y. 113, afllrmed 34 S.Ct. 
701, 233 U.S. 593, 68 L.Ed. 1107. 

46 C.J. p 461 note 85. 
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35. N.Y.—Phoenix CoUKtr. Co. v. 
Cornell Steamboat Co., supra. 

36. Mo.—Maine Water Co. v. Knick¬ 
erbocker Steam Towage Qo., 59 A. 
953, 99 Me. 473. 

N.Y.—Groat v, Moak, 94 N.Y. 115. 

37. D.C.—U, S. ax rel. Greathouse 

V. Hurley, 63 F.2d 137, 61 App.H. 
C. 360, atUrmed V. S. ex rel. Gnaii- 
houso V. Bern, 63 S.Ct, 614, 289 XL 
S. 362, 77 L.Ed. 1250. 

38. D.C,—U. 8. ex rul, Or^jathouse v. 
Hurley, supra, 

39. B.C.—U, S. ex rel. Greathouse v. 
Hurley, supra, 

40. B.C.—U. S. ex reh Greathouse v. 
Hurley, supra, 

41. B.C.—U. S. ex rel. Greathouse v. 
Hurley, supra, 

42. U.S.—Pigeon River Improve¬ 
ment, Slido & Boom Co. v. Charb*s 

W, Cox, Limited* Minn., 64 S.Ct. 
361, 291 U.S. 138, 78 L.Ed. 695. 

Consent to construction of interna¬ 
tional bridge see Bridges 5 11 a. 

43. N.H.—State r. Hutchins, 105 A. 
519, 79 N.H. 132, 2 A.L.H. 1086, 

46 C.J. P 462 note 92. 
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on failure to object to an obstruction, be invoked 
against the state,*^^ 

Sa/fety precautions. It is negligence, giving rise 
to liability for injury resulting from the obstruc¬ 
tion, for the person placing, maintaining, or hav¬ 
ing charge of, an obstruction in navigable waters, 
not to give suitable warning, by marking or signals, 
of the presence and location of the obstruction.45 

Question of fact. Whether particular obstruc¬ 
tions of navigable waters amount to a nuisance de¬ 
pends on the circumstances of the particular case 
and is a question of fact for the jury or the court 
trying the case without a jury.^^ 

A purpresture is sometimes so defined as to in¬ 
clude an encroachment on navigable waters^or on 
the sovereign's or public^s in public or nav¬ 

igable waters, 

§ 28. Duty to Remove 

A municipal corporation ordinarily Is under no duty 
to remove obstructions from navigable waters within Its 
limits unless the duty is imposed on it by statute; the 
duty resting on the state and the United States of pro¬ 
viding for the safe navigation of rivers is one of imperfect 
obligation which cannot be enforced by an individual. 

The duty of providing for the safe navigation of 
rivers is one which rests on the United States and 
on the state, but it is not one which can be en¬ 
forced by an individual.^o jt belongs, plainly, to 
the sphere of governmental duties of imperfect ob- 
ligation.S^ The federal government or the state 
government may voluntarily assume it, or the latter 
may impose it on one of its municipalities to the 
extent that such waters are within the municipal 
limits,and suit may be brought against a river 
board incorporated by the state and charged with 


§ 28 

the duty of keeping the navigable channel free from 
obstructions, although suit could not be brought 
against the state.^^ 

Municipal corporations. In the absence of stat- 
uteS4 a municipality ordinarily is under no duty to 
remove obstructions from a river or to keep it safe 
for navigation.55 Under a statute requiring a city 
to keep navigable waters within its limits free from 
obstructions, the municipality is charged with an 
express duty and is liable for the consequences of 
neglect to perform it,^^ but is not liable for an in¬ 
jury caused by a natural obstruction of which it 
had no notice.®'^ It is likewise under a duty to re¬ 
move or abate obstructions dangerous to navigation 
where it has received and assumed to exercise au¬ 
thority to regulate the use of the waters and struc¬ 
tures therein^® or has been given control of the par¬ 
ticular structure in connection with which a dan¬ 
gerous condition has arisen.^^ 

A county is not liable for injuries caused by 
an obstruction in a navigable stream under a stat¬ 
ute providing that navigable streams are highways 
and a separate statute making counties liable for de¬ 
fects in highways.^^ 

Private corporations or individuals. Although a 
railroad company is not required to keep the space 
beneath its bridge free at all times from driftwood 
which is present without its fault,^i it is under the 
duty to remove drift which has accumulated around 
its bridge and obstructs navigation.^2 Where a 
railroad company is required to restore any water¬ 
course intersected by its road to its former state, it 
cannot evade liability by showing that obstructions 
to navigation were placed there by its contractor.®^ 
One maintaining an obstruction through which a 


44. 3Sr.H. —state v. Hutchins, supra, 

45. tr.S.—Kelley island Lime & 
Transport Co. v. City of Cleve¬ 
land, D.C.Ohlo, 47 P.Supp. 633. 

45 C.J. P 462 note 89. 

Marking- wreck see infra 5 46. 

Warning lights or signals on break¬ 
water SCO infra § 31. 

XTnprotected underwater obstruction 
Ijeaving a concealed and unpro¬ 
tected underwater obstruction in a 

navigable channel may be negli- 

gence.^—Kennebec Towage Co. v. 

State, Me., 62 A.2d 166. 

46. Conn.—Cole v. Austin, 140 A. 
108, 107 Conn, 252. 

45 C.J. p 462 note 05. 

47. XJ.S.—U. S. V. Debs, C.G-Ill., 64 
F. 724. 

51 C.J. P 105 note 94. 

48. Fla.—Sullivan v. Moreno, 19 
Fla. 200. 

61 C.J. p 105 notes 96, 97. 


49. Tex.—State v. Goodnight, 11 S. 
W. 119, 70 Tex. 682. 

50. U.S.—Faust V. Cleveland, Ohio, 
121 F. 810, 58 C.C.A. 194. 

51. U.S.—^Faust V. Cleveland, supra. 

62. U.S.—Faust v. Cleveland, supra, 

53. W.Va.—Tompkins v. Kanawha 
Bd., 19 W.Va. 267, 

54. N.T.—People v. Kichmond 
County, 73 N.Y. 393. 

46 C.J. P 452 note 1, 

55. U.S.—Faust v. Cleveland, Ohio, 
121 F. 810, 58 C.C.A. 194. 

46 C.J. p 452 note 2. 

Failure to take action for removal of 
wreck see infra § 45. 

66 . Pa.—^Winpenny v. Philadelphia, 
65 Pa. 135. 

45 C.J. p 462 note 5. 

67, Pa.—Snyder v. Philadelphia, 78 
Pa. 23. 

45 C.J. P 462 note '6. 
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58. U.S.—Maryland v. Miller, Md., 
194 F. 775. 114 C.C.A. 495. 

N.Y.—Buffalo V. Yattan, Shold. p 
483. 

59. U.S.—Great Lakes Towing Co. 
V. Kelley Island Lime, etc., Cu., 
Ohio, 176 F. 492, 100 C.C.A. lOS. 

60. S.C.—Speight.«3 V. Colleton Coun¬ 
ty, 84 S.IS. 873, 100 S.C. 304. 

46 C.J. p 463 note 9. 

61. Fla.—Ijouisville, etc., B. Co. v. 
Yarbrough, 4$ So. 634, 57 Fla. 101. 

62. Fla.—Louisville, etc., B. Co. v. 
Yarborough, 54 So. 4 62, 61 Fla. 307 
—Louisville, etc., B. Co. v, Yar¬ 
brough, 48 So, 634, 67 Fla. 101. 

63. N.Y.—Kerr v. West Shore B. 
Co., 2 N.Y.S, 686, afllrmed 6 N.Y.S. 
968, 63 Hun 634, aihrmed 27 N.F. 
833. 127 N.Y. 269. 
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right of way can be provided must, on demand, 
grant such right of way without unnecessary de- 
Iay.64 

■§ 29. Liability for Injuries to Obstructions 

A navigator Is liable for injuries to obstructions in 
navigable waters where the injuries were willfully or 
negligently caused by him, but not otherwise. 

Generally one navigating a river in a proper man¬ 
ner is not liable for injuries caused to obstructions 
in the stream,®^ but the navigator is liable where the 


injury was willfully or negligently caused by hini,6S 
even though the obstruction is wholly or partially 
unauthorized and one having the paramount 
right of navigation may not unnecessarily injure the 
property of another having a subordinate right to 
use the stream.A railroad company is not liable 
for removing an accumulation of drift or logs in or¬ 
der to protect the piers of its bridge,^^ but may be 
liable for negligently removing and causing the loss 
of a raft of logs which had accumulated at the 
bridge. 


2. Specific Obstructions 


'§ 30. Booms 

A boom is a nuisance where it obstructs navigation, 
but is lawful where it is in aid of navigation, even though 
it is incidentally a hindrance thereof to some extent. 

The construction of a boom in aid of navigation 
is lawful,although there is some incidental hin- 
■drance to navigation a boom must not ob¬ 

struct navigation,'^3 and if it does it is unlawful and 
.a miisance.'^^ 

The statutory provisions of a state prescribing 
•conditions under which boom companies may occupy 
portions of the navigable waters of the state are 
not in the least impaired in their effect by the fed¬ 
eral statute, 33 U.S.C.A. § 403, making it unlawful 
to build a boom in navigable waters of the United 
States except on plans recommended by the chief 
of engineers and authorized by the secretary of the 
army, formerly the secretary of war.'^S 


Overflowing riparian l<inds. If the land of upper 
riparian proprietors is overflowed because of the 
construction of a boom by a boom conij^any, dam¬ 
ages are recoverable although the boom was con¬ 
structed and maintained in accordance with the 
charter of the company,and, a fortiori, damages 
arc recoverable where the charter right was improp¬ 
erly and negligently excrcised.'^'^ 

Injury to boom. The owner of a boom constitut¬ 
ing an illegal obstruction to navig.ation cannot com¬ 
plain of an injury to it occasioned by the negligence 
of another using the stream.'^® ^ 

§ 31. Breakwaters, Jetties, and Cribs 

Warning of the location of a breakw.'iter or water- 
works crib must be given by lights at night and by audi¬ 
ble signals during a fog. There is a statutory liability on 
the part of a vessel for damage done by it to a jetty built 
by the United States. 


64, Tex.—Orange Lumber Co. v. 
Thompson, 126 S.W. C04, 59 Tex. 
Civ.App. 562. 

45 C.J. p 453 note 16. 

•65. U.S.—The Wissahickon, D.C.N. 

Y., 226 F. 345. 

45 C.J. p 463 note 17. 

Injury by vessel to submarine cable 
see the C.J.S. title Shipping § 77, 
also 45 C.J. p 48 note 33, 58 C.J. p 
SOI notes 81-88. 

Injury to: 

Boom see infra § 30. 

Bridge: 

Generally see Bridges § 99 a. 
From: 

Improper navigation generally 
see the C.J.S. title Shipping 
§ 77, also 45 C.J. p 464 note 
97-p 466 note 3. 

Tugs and tows see the C.J.S. 
title Towage §§ 105, 106, 

also 63 C.J. p 83 note 87, p 
84 note 90 [a]. 

Bam see infra § 41. 

Jetty see, infra § 31. 

Injury, to, or destruction of, wreck 
see infra § 45. 

'66. U.S.—Cornell Steamboat Co. v. 


Phoenix Constr. Co., KT., 34 S.Ct. 
701, 233 XJ.S. 693, 68 L.Ed. 1107. 

46 C.J. p 453 note 18. 

67. Or.—^Anderson v. Columbia Con¬ 
tract Co., 184 P. 240, 186 P. 231, 94 
Or. 171, 7 A.L.R. 663. 

45 C.J. p 453 note 19. 

68, Ky.—Paducah Sand, etc., Co. v. 
Central Home Tel., etc,, Co., 273 S. 
W. 481, 209 Ky. 766. 

45 C.J. p 463 note 20. 

68. Fla.—Louisville, etc., It. Co. v. 
Yarbrough, 48 So. 634, 67 Fla. 101. 

70. Fla.—Louisville, etc., R. Co. v. 
Yarborough, 64 So. 462, 61 Fla. 
307. 

46 C.J. p 453 note 22. 

71. Wis.—Stevens Point Boom Co. 
V. Reilly, 49 K.W. 978, 46 Wis. 237. 

45 C.J. p 469 note 87. 

Right to construct and maintain 
booms generally see Logs and Log¬ 
ging § 47 a. 

72. Idaho.—Cameron Lumber Co. v. 
Stack-Gibbs Lumber Co., 144 P. 
1114, 26 Idaho '626. 

45 C.J. p 469 note 88. 
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73. Wis.—Stevens Point I loom Po. 
V. Reilly, 49 N-W. 9T8. 46 Wi.s. 237. 

45 C.J. p 409 note 89. 

Bffoct is accorded atatntory provi¬ 
sions that navigati<in .shall not 
impeded or interfort'd with by 
—Carl V. West Aberdeen Lrnifl. ete., 

Co., 43 P. 890, 13 Wash, 616.-45 

J. p 469 note 90. 

74. Mo.—Uvner v. Taun- 

ber, etc., Co„ 101 S.W. 853. 176 Mo. 
App. 243. 

45 C.J. p 469 note 91-—46 C.J. p 694 
note 79. 

76- Wash,—Robinson v. Silver Lnke 
Ry. & Lumber Co., 279 I*. 1U»9. 
163 Wash. 261. 

78. Slinn.—Casey v. Mi.e.Hi.-j.-dppi. 
etc., Boom Co., 122 K.W, 376, 108 
Minn. 497. 

45 C.J. p 469 note 92. 

77. W.Va.—Rogers v, C*>al River 
Boom, etc., Co,. 23 SJS. 919. 26 S.B. 
1008, 41 W.Vo, 593. 

45 C.J. p 470 note 93. 

78. Ky.—McGown y. Langhorne, 144 
S.W. 39, 147 Ky. 364- 

Injuries to obstructions gcnexully 
see supra $ 29. 
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A breakwater, although lawfully constructed for 
the improvement of navigation, may be an obstruc¬ 
tion to vessels unaware of its location,^9 and re¬ 
quires of those maintaining it the exercise of reason¬ 
able care for the safety of navigators,such as the 
placing and maintaining of suitable warning lights 
at night.^^ So also, a light at night,^2 and the 
sounding of effective signals at a time when the 
lights are obscured by fog,^^ are necessary in the 
case of a waterworks crib maintained by a city in 
navigable waters. While the work is uncompleted 
the contractor is liable for negligence in these re¬ 
spects,but after it has been completed, turned over 
to, and accepted by, the owner, the contractor incurs 
no further liability to third persons.^5 ]^o recovery 
can be had for an accident which is due to atmos¬ 
pheric conditions rendering proper signals ineffec¬ 
tive^® or to the negligence of the navigator.®^ 

A permit issued by the war department for the 
building of a bulkhead or breakwater within a state 
confers no vested rights as against the state.®8 
Damage to jetty. Under 33 U.S.C.A. § 408 it is 
unlawful to impair the usefulness of any jetty built 
by the United States, and under § 412 any vessel 
used or employed in violating § 408 is liable for the 
damage done thereby,S9 irrespective of negligence.^® 

§ 32. Bridges 

Although obstructing navigation to some extent, a 


bridge over navigable water is tolerated because of ne¬ 
cessity and the convenience of commerce on land. 

A bridge across a navigable stream is an obstruc¬ 
tion to navigation tolerated only because of neces¬ 
sity and the convenience of commerce on land, the 
right of navigation of the stream being para- 
mount.®! Where congress declares a bridge a law¬ 
ful structure, and provides that such modification 
can be made in its position and elevation as the sec¬ 
retary of war may order in the interests of naviga¬ 
tion, it will be regarded as a lawful structure until 
the secretary of war orders modifications which are 
not complied with.®2 The owner has no cause for 
complaint where reconstruction is ordered by con¬ 
gress since he is chargeable with notice that this 
power may be exercised at any time and where 
the state requires the reconstruction of a bridge 
which had become an impediment to navigation the 
cost cannot be imposed partly on the state.®^ The 
federal statute, 33 U.S.C.A. § 502, authorizing the 
secretary of the army, formerly the secretary of 
war, for good cause and pn reasonable notice to or¬ 
der specified alterations of an existing bridge over 
a navigable river so that it will not be an unreason¬ 
able obstruction to commerce on the river, must be 
construed with common sense so as to give effect to 
the intention of congress.®® A notice by the secre¬ 
tary of war requiring the alteration of a bridge was 


70. williams v. Edward Gil- 

Irn Dock, Co., Ohio, 268 P. 

691, 169 C.C.A. 631. 

80, tr.S.—Williams v. Edward Gil¬ 
len I>ock, Co., supra. 

8X. U.S.—Williams v. Edward Gil¬ 
len Dock, etc., Co., supra. 

46 C.J. P 470 note 

82. U.S.—Chicago v, Goodrich 
Transit Co., Ill., 199 P. 112, 117 
C.C.A. 362^—Erie, etc., Transp. Co. 
V. Chienro. Ill., 178 P. 42, 101 C. 
C.A, 170, certiorari denied 30 S.Ct. 
574, 2ie U.S. «20. 64 L.Ed. 641. 

83. tT.S.—Eric, etc., Transp. Co. v. 
Chicago, supra. 

46 C.J. p 470 note 1. 

84- U.S.—Harrison v. Hughes, Del., 
126 F. 860, 60 C.C.A. 442, certio¬ 
rari denied 24 S.Ct 846, 191 U.S. 
676, 48 L.Ed. 308. 

85. U.S.—Eric, etc., Transp. Co. v. 
Chicago, in., 178 P. 42, 101 C.C.A. 
170, certiorari denied 30 S.Ct. 674, 
216 U.S. 620, 64 L.Ed. 641—Wil¬ 
liams V. Edward Gillen Dock, etc., 
Co., Ohio, 268 P. 691, 169 C.C,A. 
531. 

86. U.S.—Rutland Transit Co. v. L. 
P. & J, A. Smith Co., Ohio, 209 F. 
47, 126 C.C.A. 189. 

66 C.J.S.—7 


87. U.S.—Rutland Transit Co. v. L. 
P. & J. A. Smith Co., supra. 

Vessel held at fault 
U.S,—Chicago v. Goodrich Transit 
Co., Ill., 199 P. 112, 117 C.C.A, 362. 
45 C.J. p 470 note 7 [a] (2). 

Vessel held not at fault 
U.S.—Erie, etc., Transp. Co. v. Chi¬ 
cago, Ill., 178 P. 42, ini C.C.A. 170, 
certiorari denied 30 S.Ct 574, 21G 
U.S. 620, 54 L.Ed. 641. 

45 C.J. p 470 note 7 [a] (1). 

88. Wfs.—State v. M. Supple & Sons 
Co., 290 N.W. 139, 234 Wis. 255. 

89. U.S.—Aktieselskabet Dampskib 
Cansfjord v. U. S., C.C.A.Da., 32 P. 
2d 236, certiorari denied Aktlcscl- 
skabet Dampskib Gansfjord v. U. 
S., 60 S.Ct 32, 280 U.S. 678, 74 D. 
Ed. 629. 

90. U.S.—The Gansfjord, D.C.Da., 25 
F.2d 736, affirmed, C.C.A., Akliesel- 
skabet Dampskib Gansfjord v. U. 
S., 32 P.2d 236, certiorari denied 
50 S.Ct 32, 280 U.S. 678, 74 L.Ed, 
•629. 

91. U.S.—The Kard, D.C.Pa., 38 P.2d 
844. 

45 C.J. P 463 note 24. 

Although wholly within one state, 
a bridge which crosses navigable wa¬ 
ter may be an obstruction to naviga¬ 
tion.—Gouax V. Bovay, C.C.A.Miss., 
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106 P.2d 266, certiorari denied 60 S, 
Ct 144, 308 U.S. 607, 84 L.Ed. 507. 

Some Interference with flow of wa¬ 
ter 

Proposal to bridge navigable wa¬ 
ters cannot be defeated merely be¬ 
cause bridges may interfere in some 
degree with full flow of tidal waters. 
—Maorum v. Hawkins, 257 N.Y.S. 
287, 235 App.Div. 370, reversed on 
other grounds Macrum v. Hawkins, 
184 N.E. 817, 261 N.Y. 193, reargu¬ 
ment denied 186 N.E. 706, 261 N.Y. 
691. 

92. Me.—Frost v. Wa.shington 
County R. Co., 61 A. 806, 96 Mo. 76, 
69 L.R.A. 68. 

Duty to keep drawbridge in repair 
see infra 5 36 c. 

Power of state, congress, or federal 
officer to require alteration or re¬ 
moval of bridge see supra 5 11. 

93. U.S.—U, S. V. Union Bridge Co., 
D.C.Pa., 143 P. 377, affirmed 27 S, 
Ct. 367, 204 U.S. 364, 61 L.Ed. 623. 

94. N.H.—State v. Hutchins, 105 A, 
619, 79 N.H. 132, 2 A.L.R. 1685. 

45 C.J. p 456 note 72. 

95. U.S.—Southern Ry. Co. v. U. S., 
C.C.A.Ala„ 88 P.2d 3L 

Criminal responsibility for failure or 
refusal to comply with order see 
infra 55 52-64. 
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linauthorized and void where the bridg'e was across 
a stream which was not navigable in fact and there¬ 
fore was not navigable in law.^6 

Tolls. The federal statute, 33 U.S.C.A. §§ 492- 
494, relating to tolls, charges, or compensation for 
passage, tx'ansit, or transmission over a bridge built 
in accordance with the federal statutes has been con¬ 
strued not to exempt the United States from the 
payment of tolls for the transportation of troops and 
munitions of war in government vehicles over a 
toll bridge constructed in accordance with the fed¬ 
eral statutes,, notwithstanding the ■ highways lead¬ 
ing to the bridge are free and npt'toll highways.97 

§ 33 . - Authority to Construct or Main¬ 

tain 

a. In general 

b. Petition and Consent or approval 
a. In General 

A person or corporatfon, private or municipal, has 
no right to build a bridge across navigable waters unless 


authority to do so Has been granted by congress or the 
state, or an officer to whom, or board to which, the fed- 
eral or state power has been delegated. 

Unless authorized by congress or the state, or the 
officer to whom, or board to which, the federal or 
state power has been delegated, a person or corpo¬ 
ration has no right to build a bridge across navigable 
waters.^s This rule includes a riparian owner^^ 
and the owner of an island who seeks to construct 
a bridge to the mainland,^ although it does not pre¬ 
vent the construction of a private bridge, not inter¬ 
fering with navigation, by one who owns both the 
banks and bed of the stream subject only to the 
easement of navigation.^ In the absence of an au¬ 
thorizing statute, power to construct a bridge over 
navigable waters cannot be exercised by county 
commissioners or supervisors^ or by town boards. 

Existence and interpretation of authority gencr- 
ally. Legislation authorizing the construction of 
bridges over navigable waters is construeii with 
some degree of strictness,^ and is not to he extended 
by implication to waters not within the apparent 
meaning of the statute.® Legislative authority to 


Primary purpose of the Ia.w Is to 
accomplish the removal of an unrea¬ 
sonable obstruction to navigation by 
alteration of an existing bridge 
without resorting to the drastic ac¬ 
tion of demolishing the bridge.— 
Southern Ry. Co. v. U. S., supra, 

96- U.S.—Gulf & L Ry. Co. of Tex¬ 
as V. Davis, D.C.Tgx., 26 F.2d 930, 
affirmed. C.C.A., Davis v. Gulf & 
I. Ry. Co. of Texas, 31 F.2d 109. 
97. U.S.—Gouax v. Bovay, C.C.A. 
Miss., 105 F.2d 266, certiorari de¬ 
nied 60 S.Ct. 144, 308 U.S. '607, 84 
L.Ed. 607—In re Columbia River- 
Longview Bridge Co., D.C.Wash., 
21 F.Supp. 197, affirmed, C.C.A., U. 
S. V. Columbia River-Longviow 
Bridge Co., 99 F.2d 287. 

Prior statutes considered 
U.S.—U. S, v. Columbia River-Long- 
view Bridge Co., C.C.A.Wash., 99 
F.2d 287. 

Xiack of presumption 
Where congress grants no land 
and gives no special aid for construc¬ 
tion of bridge across navigable wa¬ 
ter which does not lie wholly within 
ohe State, free use by United States 
of privately owned structure will 
not be presumed.—Gouax v. Bovay, 
C.C.A.Miss., 106 F.2d 266, certiorari 
denied 60 S.Ct, 144, 308 U.S. 607, 84 
L.Ed. 607. 

Inappllcahle role of construction 
The principle that grants by pub¬ 
lic are to be construed favorably to 
the p^ubllc does not apply where the 
United States has not granted land 
or other special aid, since thfe United 
States is not making a grant, hut, in 
claiming freedom from tolls, is at¬ 


tempting to take the use of proper¬ 
ty without compensation adjusted to 
the use.—Gouax v. Bovay, supra, 

98. K.Y. —Macrum v. Hawkins, 184 
N.E. 817, 261 N.Y. 193, reargument 
denied 1S5 N.B. 795, 261 N.Y. 691. 

45 C.J. p 453 note 26. 

99. N.Y.—People ex rel. I^ohigh Val- 
l<?y Ry. Co. V. State Tax Commis¬ 
sion, 159 N.K. 703, 247 N.Y. 9. 

45 C.J. P 454 note 26. 

1. N.H.—State v. Hutchin.s, 105 A. 
519, 79 N.H. 132, 2 A.L.R. 1686. 

45 C.J. p 454 note 27. 

2. N.Y.—Chenango Bridge Co. v. 
Paige, 89 N.Y. 178, 38 Am.R. 407. 

45 C.J. p 454 note 28. 

3. N.Y.—Macrum v. Hawkin.s, 184 
N.H 817, 261 N.Y. 193, roargument 
denied Marcum v. Hawkins, 186 N. 
E. 796, 261 N.Y. 691. 

45 C.J. p 464 note 29. 

4. Me.—Tuell v. Marlon, $6 A. 980, 
110 Mo. 460, 46 L.R.A.,N.S,, 35. 

45 C.J. p 464 note 30, 

5. U.S.—U. ’S. V. Norfolk-Berkley 
Bridge Corporation, D.C.Va., 29 F. 
2d 115. 

Iowa.—Snyder v. Foster, 42 N.W. 
606, 77 Iowa 638. 

Removal of prohihltloa a^alust ob- 
structiou 

The several acts of congress au¬ 
thorizing the construction of a par¬ 
ticular bridge removed the general 
prohibitions against the placing of 
an obsChuction In a navigable 
stream, but had no other purpose or 
effect.—People ex rel. Hudson River 
Connecting R. Corporation v. State 
Tax Commission, 281 N.Y.S. 368, 246 
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App.Div. 225. afilrnK-dl 5 X.KSd 377, 
272 N.Y. 662, Peo¬ 

ple of State of N*‘w Yt»rk rel. 
Hudson River it. (Corpo¬ 

ration V. State Tax Commission, 67 
S.Ct. 782, 301 U.S. 6<S2. 1340. 

and 57 S.Ct. 783, 301 U.S. <5X2, 8l L. 
Kd. 1340. 

Source of right 

The pow<*r to construct a toll 
bridge over navigable waters within 
a slate emanated from the state, 
notwithstanding special f^b-ral act 
permitting erection of such bridge, 
the federal government besng 
ested in the bridge only b^o-ause of 
its constitutional authority over 
navigation, interstate commerce, and 
post roads.—State ex r»‘I. Bremerton 
Bridge Co. V. Superior t!*Hirt for Kit¬ 
sap County, 76 P.2d 990, 19 1 \Va«h. 7. 
Ooudeumatiou by stato 

On condemnation, by the state, of 
toll bridge over navigable waters, ti¬ 
tle of the state would be subject to 
conditions in general federal act reg¬ 
ulating construction and mainte- 
nanco of bridges over navigable wa¬ 
ters and special federal nvi permit¬ 
ting erection of such bridge.—State 
ex rol. I^remerton Bridge Co. v. Su¬ 
perior Court for Kitsap County, su¬ 
pra, 

8, Iowa.—Snyder v. Foster, iZ N. 

W. 606, 77 Iowa 638. 

46 C.J. p 464 note 32. 

INTavlgable streaans 

(1) It has been held that the word 
'Streams,*' as used in statute au¬ 
thorizing municipalities to build 
bridges across navigable streams, in¬ 
cludes all bodies of water.—South- 
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construct a bridge is not presumed to surrender the 
public rights of navigation,*^ especially where such 
a bridge can be maintained as will give free passage 
for vessels,^ and a conditional grant expressly re¬ 
serving the right of navigation does not sanction the 
maintenance of the original structure indefinitely, 
but retains the public right as the needs of naviga¬ 
tion may expand in the future.^ While there are 
cases holding that statutory power to lay out high¬ 
ways includes the power to construct bridges neces¬ 
sary for crossing navigable streams,there is also 
authority to the contrary.^i 

Authority of railroad companies. A railroad com¬ 
pany has no authority to construct a bridge over nav¬ 
igable waters unless the right is expressly or im¬ 
pliedly given by its charter or other statutes. 
While the mere incorporation of a railroad company 
does not in itself confer on it the right to cross nav¬ 
igable waters of the state without the consent of the 
legislature,^^ and its ownership of lands under,!^ 
or on both sides of,^^ a navigable river or stream 
does not confer on it a right to build a bridge for 
the operation of trains over the river or stream, a 
general power to construct a ro^d and bridges be¬ 
tween certain termini authorizes the construction of 
bridges, which .do not destroy navigation, over nav¬ 
igable streams intersecting the natural and conven¬ 
ient route between those termini,^6 and authority to 
construct a bridge confers not only the powers ex¬ 
pressly defined, but also those which are fairly inci¬ 
dental thercto.^'^ 

A general statute concerning railroads, authoriz¬ 
ing the construction of bridges over streams subject 


to certain exceptions, is-a-sufficient license to place 
piers in the bed of a river, not within, the except 
tions, when 'reasonably necessary to support the 
bridge, and not unnecessarily impairing the useful¬ 
ness of the river.is Where such a statute contains 
a proviso'that it shall not be construed to authorize 
the erection of any bridge or other obstruction 
across, in, or over any stream or lake navigated by 
steam or sailboats, the use of a stream a few times 
in many years by a boat for a picnic or excursion 
cannot be deemed such a navigation.^^ Also, such 
a statute does not prohibit a railroad company from 
crossing a stream or watercourse which at one time 
has been navigable, but which has been abandoned 
because of -changed conditions and its navigation 
made impossible with the consent and acquiescence 
of the state.20 

Renewal, repairs, and reconstruction. Legislative 
authority to construct and maintain a bridge in¬ 
cludes the right to repair or to renew the structure 
when necessary to its safe use,^^ and,,in the case of 
a railroad bridge, also the right to build tempora¬ 
ry structures in the stream so as to prevent inter¬ 
ruption of the operation of the railroad while the 
work is being done.^^ 

b. Petition and Consent or Approval 

The consent of the state Is necessary to the building 
of a bridge over navigable Intra-state waters, and the 
consent of congress Is essential to the building of a 
bridge across navigable waters not lying wholly within 
a single state. 

The consent of the state to the construction of 


land.*? Co. v. City of San Dioffo, 297 
P. 52X, 211 Cal. 646. 

(2) It has nlHo boon hold, howovor, 
that the count motion of hrld^os over 
naviKahlc Inland lakes i« not within 
a statute rolatinK to tho con.struc- 
tion of bridges over navigablo 
streams.-—Morgan v, Kloss, 221 N.W. 
m. 244 Mich. 192. 

7* N.H.—State v. Hutchins, 105 A. 

519, 79 N.H. 132, 2 1685. 

a K.H.*—State v. Hutchins, supra. 

9. K.H.—State v. Hutchins, supra. 
45 C.J. P 454 note 37. 

10. Cal.—Southlands Co. v. City of 
San DicKo, 297 P. 521. 211 Cal. 646. 

45 C.X p 464 note 33. 

Hxpreaa and Implied authority 
Homo municipal corporations have 
both express and implied authority 
to construct bridges and causeways 
over navigable intra-.state waters 
whenever reasonably necessary in 
construction of highway improve¬ 
ment.—Southlands Co. V. City of San 
Diego, supra. 

XL Mass.—Commonwealth v. 


Charlestown, 1 Fick. 180, 11 Am.D. 
161. 

45 C.J. P 454 note 34. 

12. K.y.—People V. State Tax 
Commn., 159 N.H 703, 247 N.Y. 9. 

45 C.J. P 464 note 38.. 

13. Md.—Dundalk, etc., K. Co. v. 
Smith, 54 A. 628, 97 Md. 177. 

14. N.Y.—People ex rcl. Hudson 
River Connecting R. Corporation 
V. State Tax Commission, 281 N- 
Y.S. 358, 245 App.Hiv. 229, alllrmed 
5 N.Iil.2d 377, 272 N.Y. 652, certio¬ 
rari denied People of State of New 
York ex rel. Pludson Biver Con¬ 
necting B. Corporation v. State 
Tax Commission, 57 S.Ct. 782, 301 

U. S. 682, 81 L.Ed. 1340, and 67 S. 
Ct. 783, 301 U.S; 682, 81 L.Ed. 1340. 

15. Conn.—Enfield Toll Bridge Co. 

V. Hartford, etc., B. Co., 17 Conn. 
40, 42 Am.D. 716. 

16. U.S.—Hamilton v. . Vicksburg, 
etc,, R. Co., La., 84 La.Ann. 970, 44 
Am.B. 451, affirmed 7 S.Ct. 206, 
119 U.S. 280, 30 L.Ed. 393. 

46 C,J. p 455 note 40. 
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17. U.S.—Newark v. New Jersey 
Cent. R. Co., N.J., 46 S.Ct. 328, 2*67 

U. S. 377, 69 L.Ed. 666. 

45 C.J. p 455 note 41. 

18. N.Y.—Lehigh Valley B. Co. v. 
Canal Bd., 125 N.Y.S. 227, 69 Misc. 
251, allirmod 130 N.Y.S. 978, 146 
App.Div, 151, modified on other 
grounds 97 N.E. 964, 204 N'.Y. 471, 
Ann.Cas.l913C 1228. 

19. N.Y.—People v. New York, etc., 
B. Co., 117 N.Y.S. 1048, 133 App. 
Div. 476. 

20. N.Y.—Lehigh Valley B. Co. v. 
Canal Bd., 130 N.Y.S. 978, 146 App. 
Dlv. 151. 

21. Miss.—Kansas City, etc., B. Co. 

V. Wiygul, 33 So. 065, 82 Miss. 223, 
61 L.B.A. 678. 

46 C.J. p 466 note 63, 

Compulsory alteration see supra 5 32. 

22 . U.S.—Rogers Sand Co, v. Pitts¬ 
burgh, etc., B. Co., Pa., 139 E. 7, 71 

. C.C.A. 419. 

45 C.J. p 466 note 64. 
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a bridge over navigable intra-state waters is neces¬ 
sary ;23 and the failure of the state to consent to 
the construction of a bridge by a municipality over 
siich waters is a jurisdictional defect not waived by 
its failure to object before the local legislative 
body;24 but no one except the state, through its 
proper officers, will be heard to question the con¬ 
sent of the state to the location of a bridge over a 
navigable stream on property of the state.^S The 
consent or approval of a particular statutory author¬ 
ity as to the erection of a bridge is not a prerequi¬ 
site unless made so by statute,and, where the ap¬ 
proval of plans by a particular board is unneces¬ 
sary, an application to that board and the denial 
thereof does not estop applicant to claim that ap¬ 
proval was not required.^ 

Where a statute provides that a petition for per¬ 
mission to erect a bridge shall be presented to a 
board or other authority having power to consent 
to such erection, such petition is regarded as ju- 
risdictional^s and must be in accordance with the 
requirements of the statute.29 Where the law has 
provided for no appeal therefrom, the decision of 
a designated officer with reference to the approval 
of the plan of a proposed bridge is final.^O An in¬ 


terstate bridge company which obtained a city’s 
consent to the construction of a bridge and accepted 
every provision of a franchise ordinance will not 
be heard to complain that such consent was unnec- 
essary.3^ 

Federal coiiscnt or approval. Under the federal 
statutes, the building of a bridge across any naviga¬ 
ble waters of the United States is forbidden unless 
the plans are approved by the secretary of the army, 
formerly the secretary of war, and the chief of engi¬ 
neers and if the water docs not lie wholly in one 
state the consent of congress is required t>ut, un¬ 
der 33 U.S.C.A. § 401, the source of the authority 
to build a bridge over intra-state navigable waters 
is the state, and not the United States,and no ap¬ 
proval other than that of the secretary of the army 
and the chief of engineers to the location and plans 
of the bridge need be secured from the United 
States.2^ 

Notice of approval by the secretary may be given 
through one of his subordinates.36 While it has 
been held that the approval by the federal authori¬ 
ties of the plan and location of a bridge may be pie- 
sumed after a lapse of many years,no presump- 


23. Cal.—Southlands Co. v. San Dle- 
gro, 297 P. 621, 211 Cal. G4G. 

Ohtalulngf easoment from state 
Cal-—Southlands Co. v. City of San 
Diego, supra, 

24. Cal,—Southlands Co. v. City of 
San Diego, supra. 

25. U.S.—In re Vicksburg Bridge & 
Terminal Co., D.C.Miss., 22 P.Supp. 
490. 

26. tJ.S.—Newark v. New Jersey 
Cent. P. Co., N.J„ 46 S.Ct* 328, 2'67 
U.S. 377, 69 L.Ed. 666. 

45 C.J. p 456 note 45 [a3-[c]. 

27. TJ;S.—^Newark v. New Jersey 
Cent H. Co., supra, 

28. Mich,—Maxwell v. Bay City 
Bridge Co., 2 N.W. 639, 41 Mich. 
453. 

29. Mich.—Maxwell v. Bay City 
Bridge Coi, supra. 

45 C.J. p 465 note 49. 

30. tJ.S.—Works V. Junction R, Cp., 
C.C.Ohio, 30 F.Cas,No.l8,046, 6 Mc¬ 
Lean 425. 

3L TJ.S.;—City of Benwood v. Inter¬ 
state Bridge Co., D.C.W.Va., 30 P. 
Supp. 962. 

ConBideratlon for promises to com- 
ply with franchise conditions 

Ability of interstate bridge com¬ 
pany to construct bridge over navi¬ 
gable river, as authorized by federal 
statute, without litigating que^^tion 
of Its right to do so with city, con¬ 


stituted ample consideration for 
company's promises to comply with 
conditions in city franchise ordi¬ 
nance, even if city's consent to con¬ 
struction of bridge was unnecessary. 
—City of Benwood v. Interstate 
Bridge Co., supra. 

32. U.S.—Gouax V. Bovay, C.C.A. 
Miss., 105 P,2d 266, certiorari de¬ 
nied 60 S.Ct. 144, 308 U.S. 607, 84 
L.Ed.'507. 

Cal.—Southlands Co. v. City of San 
Diego, 297 P. 621, 211 Cal. 646. 

33. U.S.—Gouax v. Bovay, C.C.A. 
Miss., 105 F.2d 266, certiorari de¬ 
nied 60 S.Ct. 144, 308 U.S. 607, 84 
L.Ed. 607—City of Greenville, 
Miss., V. Miller, D.C.Ark., 47 F. 
Supp. 344, reversed on other 
grounds, C.C.A., 138 F.2d 712. 

34. Cal.—Southlands Co. v. City of 
San Dfego, 297 F. 621, 211 Cal. 
646. 

35- Cal.—-Southlands Co. v. City of 
San Diego, supra. 

Purpose of statute providing that 
navigable streams could not be 
bridged without consent of congress 
was to protect waterways and to i 
prevent their impairment as naviga- j 
ble streams, and such legislation 
was not intended to, and did not, in¬ 
terfere with or limit police power of 
state as long as state did not inter¬ 
fere with navigability of streams.— 
Cleveland, C., C. & St, L. Ry. Co. v. 
Mumford, 197 N.E. 826, 208 Ind. 655. 
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In MTew York 

(1) In one case afllrmativo au¬ 
thorization of congress was hold not 
prerequisite to erection of bridges 
over navigable water lying wholly 
within boundaries of state, where 
approval of chief of engineers and 
secretary of war was obtained.— 
Macrum v. Board of Sup’rs of Suf¬ 
folk County, 262 N.Y.S. 5r6, 141 Miac. 
358, ainrni(*d Macrum v. Hawkins. 
257 N.Y.R 287, 235 App.Div. 370. re¬ 
versed on other grounds 184 N.E. 
817, 261 N.Y. 193, rcargument de¬ 
nied 186 N.E. 796. 261 N.Y. 891. 

(2> In another case it was assert¬ 
ed generally that structures or 
bridges may not be built in or over 
a navigable stream without consent 
of congress.—People ex rel. Hudson 
River Connecting R. Corporation v. 
State Tax Commission, 28 1 N.Y.S. 
358, 245 App.Div, 229. aflirmed 6 N. 
E.2d 377, 272 N.Y. 662. certiorari de¬ 
nied I*eople of State of New York ex 
rel. Hudson River Connecting H. 
Corporation v. State Tax Commis¬ 
sion, 67 S.Ct. 782. 301 U.S. 682, 81 
L.Ed. 1340, and 67 S.Ct. 783, 301 U.S. 
682, 81 L.Ed. 1340. 

36. U.S.—-Miner v. New York, N.Y., 
3 S.Ct, 228, 109 U.S. 385, 27 L.Ed. 
971. 

N.T.—People v. Kelly, 76 N.Y. 476. 

37. Ark.—Shreveport Cottonwood 
Co. V. Mis.souri Valley Bridge, etc., 
Co.. 117 S.W. 760. 80 Ark. 808. 
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tion of approval can arise in the face of facts show¬ 
ing the contrary ;38 nor will the failure of the chief 
of engineers to act for the removal of the bridge 
render it legal.39 

It has been held, on the one hand, that the right 
to repair or rebuild a bridge already in existence by 
lawful authority was not affected by the act of con¬ 
gress prohibiting the creation of any obstruction to 
the navigable capacity of waters, or the building of 
any bridges, without the consent of congress, that 
alterations of a railroad bridge which, although ex¬ 
tensive, do not make a new bridge do not require 
the consent of congress by special act^^ or the con¬ 
sent of the Interstate Commerce Commission,^^ ^nd 
that the approval of the war department is not re¬ 
quired for alterations in details which do not alffect 
the location of the structure with reference to the 
stream or its obstructive nature,^^ and, on the other 
hand, that the erection of a new bridge of different 
construction and different material in place of one 
torn down is subject to the federal statute requiring 
approval,^^ and that the laying of a pavement or 
making alterations upon a railroad bridge construct¬ 
ed on authority from the war department is unlaw¬ 
ful unless approval from the chief of engineers or 
the secretary of war has been obtained.'*^ 

A county cannot urge in defense to its contract to 
share in the cost of construction of a bridge that the 
consent of congress was not secured or that its plans 
were not submitted to, or approved by, the chief of 
engineers or the secretary of war>6 Xhe federal 
statute requiring the approval of the federal author¬ 
ities of the location and plans of a bridge before the 


§ 34 

construction is commenced does not require that 
such permission and approval shall be obtained be¬ 
fore procedural steps providing for the construction 
of, and payment for, the bridge shall have been tak- 
en.'*7 However, where it is provided by a state stat¬ 
ute that the approval of the war department shall be 
obtained before a tax shall be levied or bonds issued 
for the payment for the bridge, it is not sufficient 
that permission of the war department shall have 
been granted conditioned on the removal of an old 
bridge within six months after the completion of the 
new.'^s 

Approval by the federal government of the con¬ 
struction and maintenance of a bridge over naviga¬ 
ble waters of the United States is conclusive that it 
is a lawful structure, although it interferes with 
navigation but this means only that the bridge 
conforms to law and is permitted and authorized by 
law;^o and the fact that permission is granted for 
its construction on the conditions outlined in the 
statute gives the owner of the bridge no superior 
rights over the property rights of others.^^ 

§ 34. - Manner of Construction 

a. In general 

b. Draws 

c. Bridge as nuisance 
a. In General 

A bridge across navigable waters must be so con¬ 
structed as to cause no unnecessary injury to the rights 
of navigation and as not to deviate substantially from 
the limitations and conditions imposed by the statute or 
permit under which the work is done. 


38. T<'X.—EurIo Pass, etc., Brldgre 

Co. V. Texns-Coahulla Bridge Co., 
Civ.App.. 270 S.W. 937. 

38. Tex.—Eagle Pafl.s. etc., Bridge 
Co. V. Texas-CoahuUa Bridge Co., 
supra. 

40. U.S.^—Rogers Sand Co. v. I-*itts- 
burgh, etc., K. Co., l»a., 130 P. 7, 
71 C.C.A. 419. 

45 C.X P 450 note 65. 

41. U.S.—Southern Uy. Co. v. U. S., 
C.C.A.Ala.. 88 P.3d 31. 

4SL AlteratlOtt is not abandonbient 

of Hue HU aH to require consent of 

commiHHiun.-—Southern Ry. Co. v, U. 

S., supra. 

43. U.S.—Midland Bridge Co, v, 
HouHtun. etc., R. Co., C.C.A.Tex., 
268 F. 031—Freeport Texas Co. v. 
Houstun, etc., R. Co., D.C.Tex., 267 
F. 213. 

44. Tex.—"Culf, etc., R. Co. v. Mead¬ 
ows, 120 H.W. 521, 56 Tex.Civ.App. 
131. 

45 CJ. p 456 note 66. 


45. N.T.—^Nassau Electric R. Co. v. 

Riegelmann, 205 N.T.S. 81, 123 

MLsc. 3, affirmed 208 N.Y.S. 906, 
212 App.Piv. 883. 

46. Ill.—People V. Board of Sup'rs, 
122 Ill.App. 40. 

47. W1.S.—State v. Stevenson, l'6l N. 
W. 1, 164 Wis. 669. 

48. Wi.s.—State v. Price, 148 N.W. 
873, 158 Wis. 312. 

49. U.S.—Miller v. New York, N.Y., 
3 S.Ct. 228, 109 U.S. 385, 27 IJ.Bd. 
971—Wilmington R. Bridge Co. v. 
Franco-Ottoman Shipping Co., N. 
C., 269 F. 166, 170 C.C.A. 234. 

50. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied MTinneapolls, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 69 S.Ct. 362, 305 U.S. 
660, 83 L.Bd. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. 667, 83 E.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. & 
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S. S. M. R. Co., 69 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040. 

51. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & 'S. S. M. R. 
Co., C.C.A.Minn.. 99 W.M 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 Lt.Ed. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. C’67, 83 UBd. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. 
& S. S. M. R. Co., 69 S.Ct. 488, 306 
U.S. 640, 83 L.Bd. 1040. 

Bed of navigable river is not servi¬ 
ent to the right of a public service 
corporation to build bridge piers.— 
Pike Rapids Power Co. v. Minneap¬ 
olis, St. P. Sc S. S. M. R. Co., 99 P.M 
902, certiorari denied Minneapolis, 
St. P. & S. S. M. R. Co. V. Pike Rap¬ 
ids Power Co., 59 S.Ct. 362, 306 U.S. 
660, 83 L.Ed. 428, rehearing denied 
69 S.Ct. 487, 306 U,S. 667, 83 L.Bd. 
1062. Certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P- & 
S. S. M. R. Co., 69 S.Ct. 488, 306 U. 
S. 640, 83 L.Ed. 1040. 
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A bridge, in its construction, must at least sub¬ 
stantially conform, to the limitations and .conditions 
imposed by the statute or permit authorizing it,^^ 
and must comply both at present and in the future, 
in view of the changing needs of commerce, with 
a fequirement that navigation shall not be obstruct- 

unreasonably.^^ condition in a charter, 

however, as to not interfering with navigation mere¬ 
ly limits the franchise and does not create a definite 
rule of liability to injured navigators,and it must 
be reasonably interpreted so as not to defeat the 
grant.^® 

Where the power to cbnstruct a bridge is limited 
by no express restriction, it confers a discretion, 
within limits, as to the location of the bridge,^7 and 
includes the right to maintain piers in the bed of the 
stream,to drive piles in the bed of the river at a 
pier site,and to fix the number and location of the 
piers.®^ In any event a bridge must be so construct¬ 
ed as to cause no unnecessary injury to the rights 
of navigational or obstruct the natural flow of the 
water.®2 A safe passageway between piers must be 
provided by covering any dangerous or projecting 
parts of piers by fenders or piling,but compliance 
with the plans and specifications approved by the 
secretary of war has been held to be all that is re¬ 
quired,®^ and the rights of those cngclged in navi¬ 
gation and commerce are protected where the ap¬ 


proval by the appropriate federal officers of the pro¬ 
posed bridge has been secured and the appropriate 
state officers have approved the width of spans nec¬ 
essary to permit the free flow of water.®® 

Forfeiture of franchise. A franchise will not be 
forfeited because of failure to comply with struc¬ 
tural specifications where no public or private in¬ 
jury has resulted.®® Failure to complete a bridge in 
the time fixed by the authorizing statute dues not 
ipso facto work a forfeiture unless it is so j>rovided 
in the grant ;®'^ and a special act extending the time 
waives the right to declare a forfeiture.®^ 

Reconstruction or modification. In reconstructing 
a bridge pursuant to permission obtained from the 
secretary of war the work must be done in accord¬ 
ance with conditions imposed;®® but where a bridge 
corporation complies with a permit for modifica¬ 
tion of the bridge, and maintains the bridge in its 
modified condition, the bridge is a lawful structure 
in that feature of its construction.7® 

b. Draws 

It Is ordinarily the duty, often Imposed by statute, of 
one erecting a bridge over navigable waters to provide it 
with a draw of the width required by statute or other 
regulation. 

Although not always required,7i as where the 
height of the bridge permits the passage of ves- 


62- U.S.—U. S. V. Norfolk-Borkley 

Bridge Corporation, D.C.Va., 29 F. 
, 2d 115. 

46 C.J. p 456 note 74. 

Power to deviate 

J^ftither district engineer nor 
bridge owner, having permit to con¬ 
struct bridge, has authority to alter 
plans or depart from general plan 
attached to permit.—U. S. v. Nor- 
folk-Berkley Bridge Corporation, su- 
pra. 

Slight changes 

Slight changes are not such devi¬ 
ations from bridge plans approved 
by federal ofScials as to constitute 
violations of federal law, but in or¬ 
der to constitute such a deviation, 
change must actually aftect bridge’s 
position, strength, or usefulness; 
conversion of bridge railing above 
land In city from open type into 
solid rail would not be such devia¬ 
tion from plans approved by federal 
officials as to constitute violation of 
federal law and thus prevent bridge 
company's compliance with require¬ 
ment of city franchise ordinance 
that such railing be solid.—City of 
Benwood v. Interstate Bridge Co., 
'p.C.W.Va., 30 F.Supp. 952. 
l^payltLg afreet 

U.S.—City of Benwood v. Interstate 
, Bridge Co., supra. 

63. U.S.—U. S. V. Louisville Bridge 


Co., D.C.Ky., 23.3 F. 270, affirmed 
37 a.Ct. 15S, 242 U.S. 409, 61 L.lCd. 
395. 

45 C.J. p 457 note 76. 

54- U.S.—U. S. V. Norfolk-Berkley 
Bridge Corporation, D.C.Va., 29 F. 
2d 115. 

55- Pa.—Monongahela Bridg(» Oo. v. 
Kirk, 46 Pa. 112, 84 Am.D. 527. 

6G. Pa.—Monongahela Bridge Co. v. 

Kirk, supra. 

45 C.J. p 457 note 77. 

67- N.J.—Stephens, etc., Transp. Co. 
V. New Jersey Cent. R. Co., 34 N. 
J.Law 380. 

Ohio.—Mu.skingum County v. Bd. of 
Public Works, 39 Ohio St. '628. 

58. Pa.—Clarke v. Birmingham, etc.. 
Bridge Co., 41 Pa. 147. 

59. U.S.—The Modoc, D.C.Pa., 26 F. 
718, 

60. Pa.—Jutte V. Keystone Bridge 
Co., 23 A. 236, 146 Pa. 400—Clarke 
V. Birmingham, etc., Bridge Co., 41 
Pa. 147. 

61. U.S.—Southern Transp. Co. v. 
Philadelphia, etc., B. Co., D.C.Hd., 
196 F. 548, affirmed 205 F. 732, 124 
C.C.A. 26. 

45 C.J. p 457 note 82. 

Suitable protection must be given 
to rights of those engaged in navlga-; 
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tinn and commerce.—.«?nuthlands Co, 
V, City of San Diego. 297 1>. 521, 211 
Cal. 646. 

62. III.—-St. Louis, etc., ft. Co. v. 
Winktdmann, 47 IlLApp. 276. 

45 C.J. p 457 note 83. 

63. U.S.—Bernard v» Philad»*Iphin, 
n.C.Pa., 212 F. 968. 

45 C.J. p 457 note 84. 

64. U.S.—Ti‘xaH* etc., n. Co. v. An¬ 
gola Transfer Co., C.C.A.La.. IS F. 
2d 18, 

65. Cal.—Soutlilanda <\k v. City of 
San Diego. 297 P. 521, 231 Cal.*646, 

66. N.Y.—Thompson v. People, 23 
Wend. 537. 

67. N.y.—People V. Hudson River 
Connecting E. Co.. 126 X.K S01. 
228 N.T. 203, certior.ari denied 41 
S.Ct 7, 254 U.S. 631. 65 L.Kd. 447. 

68. N.T.—People V. Hudson River 
Connecting R. Cck, .‘^upniu 

69. Ohio.—Jutte V. Cincinnati, etc., 
Bridge Co., 21 Ohio Cir.Ct. 422, 12 
Ohio CirJ>ec. 136. 

45 C.J. p 456 note 67. 

70. U.S.—U. S. V. N<mf<»ik-B€*rkley 
Bridge Corporation. D.C.Va., 29 F. 
2d 115. 

71. Mass.—Commonwealth v. Taun¬ 
ton, 7 Allen 309* 
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sels ,'^2 it is ordinarily the duty, often imposed by 
statute, of one erecting a,bridge, over navigable wa¬ 
ters to provide it with a draw,'73 located at a suita¬ 
ble point over the navigable channeF^ and of the 
width required by statute or other regulations^ 
The specification of width usually means such width 
directly across the channel or current of the stream, 
and if the bridge is constructed obliquely the actual 
width of the draw must be correspondingly great- 
erS^ A draw must be so constructed that it can be 
operated with safety to passing vesselsS^ 

c. Bridge as Nuisance 

A bridg© Is a public nuisance where It materially 
obstructs navigation, especially where it is constructed 
without legislative authority. 

Generally speaking, a bridge which materially ob¬ 
structs navigation is a public nuisance,more par¬ 
ticularly where it is constructed without legislative 
authority'^^ or under authority from a state in con¬ 
travention of federal authority.^® On the other 
hand, a bridge over a stream is not a public nui¬ 
sance where it docs not impede navigation,^^ and it 
is not necessarily a nuisance, although it may occa¬ 
sion some inconvenience to persons navigating the 
stream,as where it is constructed with a proper 
draw.^^ The fact that a bridge is a nuisance to 
those navigating the stream does not make it a nui¬ 
sance as to others not navigating it,’?^ and the bridge 
must be clearly shown to be a nuisance before it can 
be so dec reed. 

Effect of authority to construct, A bridge con¬ 
structed under federal authority in the manner au¬ 


thorized thereby is. not a nuisance,^^ nor is a bridge 
.a nuisance which is erected under proper authority 
exercised without infringing the authority of the 
sovereign.A bridge erected under legislative au¬ 
thority is, ho\vever, a nuisance where it does not 
:conform to the requirements of the statute^^ or ob¬ 
structs navigation more than is reasonably neces¬ 
sary;^^ and, although authority is conferred in gen¬ 
eral terms to build bridges, without specifying their 
character, one which obstructs navigation is unlaw- 

ful.90 

Matters to be considered in determining whether 
a bridge illegally obstructs navigation are the navi¬ 
gation of which the water is capable and the extent 
of the use thereof,and also public acquiescence, 
the convenience of the bridge, and the vested rights 

of the owners.^2 

§ 35 . - Injuries and Liabilities 

a. Injuries during construction or re¬ 

pairs 

b. Obstruction by bridge 

c. Maintenance and operation of draws 

d. Rights, duties, and conduct of navi¬ 

gators 

a. Injuries during Construction or Repairs 

Ordinarily a bridge owner is not liable to persons 
navigating a stream for reasonable and temporary ob¬ 
structions of the stream while the bridge is being con¬ 
structed, rebuilt, or repaired; but he is liable for in¬ 
juries resulting from his negligence. 

Where a bridge is being built by virtue of legis- 


72. ^^minignwt'alth v. Taun¬ 
ton, Mupra. 

73. V. Jiirkina, 60 N.C. 

21i0. 

45 QJ. p 45S note 8. 

74. IT.s.-- St. LouIh. etc., Packet Co. 
V. lv<‘okuk, etc., Uridffe Co., C.C. 
hm-a, a I F. 765. 

45 C.X p 458 note 9, 

75. U.S.--Texnrkana, <‘tc., R. Co. v, 
Par#jon», C.C.A.Ark., 74 1C. 408, 20 
C.C.A, 481. 

46 CJ. p 458 note 10 [aj, W. 
BoaigTmtloa lay *tate ofllcer 

It only in relation to navigable 
strenniH that Htate engineer ia re¬ 
quired by a particular .statute to des¬ 
ignate width of draw In proposed 
bridge, and the words '"navigable 
stream,"* as used In such statute, 
does not include San Francisco Bay. 
■-Tomaslnl v, Hyatt, 2$7 l\ 1089, 92 
Cal.App. 225. 

76. Assanto v. Charleston 

Bridge ("o.. 41 F. 365. 

45 C..r. p 459 note 11. 

77. U.t5.—U. a Clement v. Metro¬ 


politan We.st Side El. R. Co., C.C. 
A.Ill., 12,2 P. 271, 69 C.C.A. 289. 

45 C,J. P 469 nolo 12, 

Operation see infra § 36 c. 

78. Me.—Marion v. Tuoll, 90 A. 484, 
111 Me. 666, 61 L.R,A.,K,S., 1172. 

45 C.J. p 457 note 90. 

79. U.S.—Carver v. San Pedro, etc., 
R. Co., C.C.Cal., 151 le. 334. 

46 C.J. P 467 note 91. 

80. U.S.—Pennsylvania v. Wheel¬ 
ing, etc., Bridge Co., Pa., 13 How. 
618, 14 L.3i3d. 249. 

45 C.J. p 467 note 92. 

81. N.Y.—Port Plain Bridge Co. v. 
Smith, 30 N.Y. 44. 

82. U.S.—-Works v. Junction R. Co., 
C.C.Ohio, 30 P.Cas.No.18,046, 5 Mc¬ 
Lean 426. 

45 C.J. P 467 note 94. 

83. U.S.—Pennsylvania v. Wheel¬ 
ing, etc., Bridge Co., Pa., 13 How. 
618, 14 L.Ed. 249. 

46 C.J. p 458 note 95. 

84. N.Y.—^Ft. Plain Bridge Co. v. 
Smith, 30 N.Y. 44. 
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85. U.S.—Mississippi, etc., R, Co. v. 
Ward, Iowa, 2 Biack 4S5, 17 L.Ed. 
311. 

88. Wis.—Milwaukee-We.stern Fuel 
Co. V. Milwaukee, 139 N.W. 640, 
152 Wis. 24 7. 

46 C.J. p 458 note 98. 

87. N.Y.—People v. Jessup, 54 N.R 
682, 160 N.Y. 249. 

46 C.J. p 468 note 99, 

83. Kan.—Farnoy v. Leavemworth 
Terminal R., etc., Co., 213 P. 162, 
112 ICan. '643. 

45 C.J. p 458 note 1. 

89. Ohio.—Hickok v. Hlne, 23 Ohio 
St. 523, 13 Am.R. 255. 

45 C.J. p 458 note 2. 

90. Tenn.—Southern R. Co. v. Fer¬ 
guson, '69 S.W. 343, 105 Tenn. 552, 
80 Am.S.R. 908. 

45 C.J. p 458 note 3. 

91. Fla.—Buckl V. Cone, 6 So. 160, 
25 Fla. 1. . 

45 O.J. p 458 note 4. 

92. Fa.—-Dugan v. Bridge Co., 27 Pa. 

303, 6'7 Am.D. 464. ' 
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lative authority, the owners are not liable for tempo¬ 
rary obstructions of the stream in the course of such 
work,93 although it may be their duty to maintain 
open spaces for the passage of vessels,94 especially 
where the charter of the owners prohibits obstruc- 
tion.95 The company or person constructing the 
bridge is liable for injuries resulting from its or his 
negligence where a vessel collides with a partly con¬ 
structed bridge or with works used or material de¬ 
posited during the construction,96 and it is negli¬ 
gence to fail to mark by buoy or otherwise sub¬ 
merged materials or piles being used in the con¬ 
struction of the bridge, although such obstructions 
are lawfully placed where they are but the own¬ 
er of the bridge is not liable where the accident re¬ 
sulted from the vessel becoming unmanageable for 
no understood cause.98 

Damage to riparian otmicrs. Generally a riparian 
proprietor is not entitled to compensation except for 
land owned by him which is actually taken.99 

Reconstruction or repairs, A bridge owner is 
generally not liable to persons navigating the stream 
for temporary obstructions caused by the repair¬ 
ing or rebuilding of the bridge where the work is 
carried on with due diligence and the obstruction is 
not unreasonable.! If necessary, a drawbridge may 
be kept closed while repairs are being made,3 al¬ 
though if the repairs can be made while the draw 
remains open the bridge owner has no right to keep 
it closed on the assumption that travel over the 
bridge is more important than navigation.^ The 
bridge owner is liable where the necessity for re¬ 
pairs is due to its negligence;^ it has no right, ex¬ 
cept in case of absolute necessity, to injure a float 
or raft on the ground that it threatens a temporary 


structure used in rebuilding a bridge and, even 
though a vessel injured is at fault, the negligence of 
a city in removing protective piles while a bridge 
is being repaired or reconstructed may be a concur¬ 
ring cause of the injury. 6 

b. Obstruction by Bridge 

(1) In general 

(2) Collision with bridge 

(1) In General 

Where a bridge constructed Improperly or without 
authority obstructs navigation, the owner Is liable for 
damages caused thereby. 

The owner of a bridge is liable for damages 
caused by a bridge constituting an obstruction to 
navigation where the bridge was not properly con¬ 
structed'^ or was constructed without authority.^ 
Also the owner may be .liable where he has been 
negligent in allowing driftwood to accumulate about 
the piers of the bridge ;9 but he is not requiretl to 
keep the channel under the draw free from obstruc¬ 
tions which are present without any instrumentality 
or fault on his part.!9 If piers in the stream inter¬ 
fere to some extent with navigation, the owner is 
not liable where its charter powers have not been 
exceeded;!! and unavoidable delays in passing a 
bridge do not of themselves constitute an obstruc¬ 
tion for which the owner is liable in daniages,!^ 

(2) Collision with Bridge 

A bridge owner Is liable for Injury to a vessel from 
a collision with the bridge where the bridge Is Improperly 
constructed or is In a defective and dangerous condition 
and such construction or condition causes or contributes 
to the injury. 

In the absence of negligence on his part,!3 the 


93. Tenn.—^Cantrell v. Knoxville, 

etc., R. Co., 18 S.W. 271, 90 Tenn. 
'638. 

45 C.X p 459 note 15. 

94. K.C.—Townsend v. McLean 
Constr, Co., 75 S.E. 715, 169 N.C. 
603. 

95. Tenn.—Memphis, etc., R. Co. v. 
Hicks, 6 Sneed 427. 

96. N.C.—Townsend v. McLean 
Constr. Co., 76 S.E. 715, 159 N.C. 
603. 

46 C.X p 469 note 19. 

97. U.S.—Red Star Towing, etc., Co. 
V. Snare, etc., Co., N.Y., 194 F. 672, 
lli5 C.C.A. 66—The Modoc, E.C.Pa., 
26 F. 718. 

98. N.C. — ^Whitehurst v. Norfolk 
•Southern R. Co., 72 S.E. 73, 156 N. 
C. 48. 

99. Ohio.—^Winifrede Coal Co. v. 
Central R., etc.,’ Co., 11 Ohio Dec., 
Reprint, 36, 24 Cinc.L.Bul. 173. 

46 C.J. p 459 note 24. 


1. U.S.—Rhea v. Newport, etc., R. 
Co., C.C.Ky.. 60 F. 16. 

46 C.J. p 460 note 45. 

Trader some statutes navigation 
may he obstructed for the purpose 
of making repairs to bridges during 
a specilied period of the year.—New¬ 
ark Express, etc., Co. v. Delaware, 
etc., R. Co., 98 A. 472, 89 N.J.Law 
494—45 C.J. p 461 note 49 la]. 

2. N.J.—Newark Express, etc., Co. 
V. Delaware, etc., R. Co., supra, 

45 C.J, p 460 note 46. 

3. N.J.—Lister v. Newark Plank 
Road Co., 36 N.J.Eg. 477. 

45 C.J. p 4G1 note 47. 

4. La.—^Higgins Oil, etc., Co. v. Mor¬ 
gan's Louisiana, etc., SS, Co., 4 
La.A., Orleans, 36. 

6. Tex.—Gulf etc., R, Co. V. Mead¬ 
ows, 120 S.W. 621, 66 TexCiv, 
App. 131. 


6. U.S.—Kelley Island Lime, etc., 
Co. V. Cleveland, Ohio, 176 F. 492, 
100 C.C.A. 108. 

7. N.C.—Farmers' Co-operative Mfg. 
Co. V. Albemarle, etc.. H. Co.. 23 

S.E. 43. 117 N.C. 579, 53 Am.S.H. 
606, '29 L.R.A. 700. 

45 C.J. p 459 note 28. 

8. Tex—Burr’s Ferry, etc., R. Co. v. 
Allen, Civ,App., 164 S.W. S78. 

9. Ark.—St. Louis, etc., R. Co. v. 
Meese, 44 Ark. 414. 

10. Fla,—Pensacola, etc., R, Co. v. 
Hycr, 14 So. 381, 32 Fla, 639, 12 
L.R.A. 368. 

11. Pa.—Monongahela Bridge Co. v- 
Kirk, 46 Pa. 112, 84 Am.D. 527. 

12. Ill.—Illinois River Packet Co. v. 
Peoria Bridge Ass’n, 38 Ill, 467. 

13. U.S,—Ruby Shipping Co. v. City 
of Miami. D.C.Fla., 37 F.Supp. 816. 


104 



65 C.J.S. 


NAVIGABLE WATERS 


§ 35 


owner of a bridge properly constructed pursuant to 
lawful authority is not liable for losses resulting 
from collision with the bridge, although it in some 
degree obstructs navigation,^4 and although the dis¬ 
cretion of the owner as to the location of the bridge 
or parts thereof may not have been exercised in 
the wisest possible manner, if exercised in good 
faith.Following the plans approved by the sec¬ 
retary of war has been considered complete pro¬ 
tection against liability.^^ 

The bridge owner is liable to the owners of ves¬ 
sels injured by a collision with the bridge where it 
is improperly constructed,^'^ as where charter re¬ 
quirements have not been complied with,^S as well 
as where it is in a defective condition^^ and is a 
menace to navigation,^® as where parts of the 
structure which arc dangerous to passing vessels 
arc not covered or guarded with a suitable buffer,^! 
provided the defect, condition, or improper con¬ 
struction caused or contributed to the injury.22 

Change of water level or channel, A bridge own- 
tt i§ not required to provide against dangers of a 
collision due to a change of water level or chan¬ 
nel produced by some artificial agency, 23 although 
the rule seems to be otherwise where the change is 
due to natural causcs,24 

Removing vessel. If a vessel comes in contact 


with a bridge through no fault of the owners of the 
bridge, they are required to use only such care as 
ordinarily prudent men would use in removing the 

vessel.25 

c. Maintenance and Operation of Draws 

Negligence in not opening a drawbridge far enough, 
or in closing it prematurely, or in failing to open it 
promptly or to give a timely signal or warning that it 
cannot be opened, gives rise to liability when it results in 
injury to a vessel; and, under admiralty law, the state or 
a municipal corporation is not Immune from such lia¬ 
bility. 

Subject to reasonable, local regulations^® and with 
due consideration of the exigencies of travel over 
the bridge,27 one operating a drawbridge is required 
to provide for the prompt and safe passage of ves¬ 
sels or floats through the draw,28 that is, to exer¬ 
cise reasonable care to avoid accidents or delay.29 
The bridge must be placed in charge of persons com¬ 
petent to operate it ,20 it must be equipped with 
lights and signals giving warning of its position in 
opening and closing,3i and it must be kept in re- 
pair .22 A bridge owner is liable in damages to the 
owner of a vessel injured by reason of negligence in 
failure promptly to open the draw,23 or to give time¬ 
ly signal or warning to the approaching vessel if for 
any reason the draw cannot be opened.24 Similarly 
the bridge owner is liable for injuries caused by the 


14. Vfx. —Clarke v. Birmingham, etc., 
Bridge Co., 41 Pa. 147. 

15. Pa,—Clarke v. Birmingham, etc., 
Bridge Co., supra. 

45 C.J. p 4 60 note 34. 

16. U.S.—Texas, etc., R. Co. v. An¬ 
gola Transfer Co., C*C.A.La., 18 P* 
2d 18. 

45 C.J. p 460 note 35, 

17. U.S.—Wilmington Tranap. Co. v. 
Standard Oil Co„ C.C.A.Cal., 53 F. 
2d 787. 

46 C.J. p 460 note 36. 

18. Pa.—Dugan v. Bridge Co., 27 Pa. 
303. 67 Am.D. 464. 

46 C.J. p 460 note 37. 

19. U.S.—Reichert v. Long Island R. 
Co.. N.Y.. 104 I^. 407. 114 C.C.A. 
360. 

N.J.—Mattlnge v. Hudson County, 44 
A. 756. 63 N.J.Law 683. 

20. H.S.-—M. P. Hewlett, Tnc„ v. The 
Catherine Carroll, D.C.N.Y., 66 F. 
Supp. 466. 

ai. XI.B ,—Bernard Sc Samsol v. Phil¬ 
adelphia. D.aPa., 212 F. 968. 

45 C.J. p 460 note 30. 
aa. U.S.—Pacinc spruce Corporation 
V. City and Ctmnty of San hhran- 
clsco, Cal., C.C.A.Cal., 72 F.2d 712. 

45 C.J. p 460 note 40. 

23. Pa.-—rmgan v. Bridge Co., 27 pa. 

303. $7 Am.D. 464. 

46 C.J. p 460 note 41. 


24. Pa.—Dugan v. Bridge Co., su¬ 
pra, 

45 C.J. p 460 note 42. 

25. N.Y.—Mark v, Hudson River 
Bridge Co., 8 N.E. 243, 103 N.Y. 28. 

26. Ark.—Corpus Juris g.uoted ia 
Missouri Pac. R. Co. v. Fox, 188 
S.W.2d 300, 302, 208 Ark. 8'63. 

46 C.J, p 461 note 62. 

27. Ark.—Corpus Juris guoted in 
Missouri Pac. R. Co. v. Fox, 188 
S.W.2d 300, 302, 208 Ark. 853. 

46 C.J. p 461 note 63. 

28. Ark.—Corpus Juris guoted in 
Missouri Pac. R. Co. v. Fox, 188 
S.W.2d 300, 302, 208 Ark. 853. 

46 C.J. p 461 note 54. 
luooxnplete passage 

Under statute requiring that bridg¬ 
es be opened for the passage of ves¬ 
sels, the word “passage” cannot rea¬ 
sonably be so restricted in meaning 
as to require the opening only for a 
complete passage.—Bouker Contract¬ 
ing Co. V. City of New York, C.C.A. 
N.Y., 121 F.2d 13. 

29. Ark.—Corpus Juris quoted In 

Missouri Pac. R. Co. v. Fox, 188 S. 
W.2d 300, 302, 208 Ark. 863. 

45 C.J. p 461 note 55. 

Improper ^igualiug 
Where tug, in order to pick up a 
barge, needed to put her stern under 
drawbridge, and tug signaled bridge 
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to open, even if tug improperly sisr- 
naled for bridge opening, this was 
Immaterial to question of liability 
for damages to tug when it was car¬ 
ried downstream by tide and collided 
with bridge after bridge was closed, 
since improper signaling was not so 
unlawful an act as to deprive tug 
of her right to have bridge tender 
exorcise due care, once the bridge 
was open.—Bouker Contracting Co. v. 
City of New York, C.C.A.N.Y., 121 F. 
2d 13. 

30. U.S.—The Kard, D.C.Pa., 38 F.2d 
844. 

Ark.—Corpus Juris quoted In Mis¬ 
souri Pac. R. Co. V, Fox, 188 S.W. 
2d 300, 302, 208 Ark. 853, 

46 C.J. p 461 note 66. 

31. Ark.—Corpus Juris quoted in 
Missouri Pac. R. Co. v. Fox, 188 
S.W,2d 300. 302, '208 Ark. 853. 

46 C.J, p 462 note 67, 

32. Conn.—New Haven, etc., Toll 
Bridge Co. v. Bunnol, 4 Conn. 64. 

N.C.—Davis v. Jerkins, 50 N.C. 290. 

33. U.S.—The Russell No. 16, D.C. 
N.Y., 25 F.Supp. 1013. 

Ark.—Corpus Juris quoted in Mis¬ 
souri Pac. R. Co. V. Fox, 1S8 S.W. 
2d 300, 302, 208 Ark. 853. 

45 C.J. p 462 note 6$. 

34i U.S.—The Majestic, C.C.A,Va., 
80 F.2d 879—The Eureka, Q.CMQt., 
80 F.2d 303. 
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negligent operation of the draw,^^ as where it is not 
opened fah enough to permit an unobstructed pas- 
sage^^ or where, having been open, it is lowered or 
closed prematurely.^'^ Also, where a scow becomes 
stuck in a draw, the owner of the bridge is liable for 
damage resulting from his negligence.^^ 

On the other hand, the law requiring a draw¬ 
bridge to be opened promptly on a reasonable sig¬ 
nal to permit the passage of vessels is not violated, 
but is satisfied, where, considering the traffic over 
the bridge, vessels are not unnecessarily delayed 
and, under the circumstances of a particular case, 
neither delay in opening a drawbridge'^^^ nor failure 
to display required colored lights'^^ was held to have 
caused, or contributed to, the sinking of an unsea¬ 
worthy wooden barge. , Also, only ordinary care in 


the maintenance and inspection of a drawbridge is 
required under the facts, there may be no 

negligence involved, in the breaking of a part of the 
mechanism of the bridge and no liability for ensu¬ 
ing delay^S where repairs are promptly inade.44 

Diity to provide helping tug. A bridge company 
may be required, in accordance with the provisions 
of its charter, to keep always at hand a helping tug 
without charge to assist vessels through the draw,^5 
even though the act of congress confirming the char¬ 
ter says nothing about the employment of a tug;^® 
but under the construction accorded some statutes 
the bridge company is required to maintain a tug 
only during the season of navigation, and not during 
the wintcr.^'^ 

Lack of immunity fr&m liability. Under admir- 


Ark.—^Corpus Juris <iuoted in Mis¬ 
souri Pac. It. Co. V. Fox, 188 S.W. 
'2d 300, 302, 208 Ark. 853. 

45 C.X p 46'2 note 50. 

Duty to sig'ual 

If for any reason i^ridpre cannot be 
opened, proper signals to such effect 
should be given.—Cleveland v. Mc- 
Iver, C,C.A.Ohlo, 109 F.2d GO. 

Daok of excuse 

Failure of drawbridge operator, 
who had acknowledged vessel's signal 
to open bridge, to give danger signal 
when elevating mechanism failed to 
operate, wa.s not excused on ground 
that he was acting In emergency 
created by speed of vessel, where 
emergency resulted from failure of 
bridge mechanism, and was not at¬ 
tributable to vessel.—The Eureka, C. 
C.A.Or., 80 F.2d 303. 

35. U.S.—Newtown Creek Towing 
Co. V. City of New York, C.C.A.N.Y., 
47 F.2d 883—Richards v. City of 
Boston, C.C.A.N.Y., 43 F.2d 44S— 
The Kard, D.C.Pa., 38 F.2d 844. 

Ark.— Corpus Juris q.uot©d in Mis¬ 
souri Pac. R. Co. V. Pox, 188 S.W.2d 
300, 30'2, 208 Ark. 853. 

46 C.J. p 4G'2 note 62. 

36. U.S.—^Wilmington Transp. Co. v. 
Standard Oil Co., C.C.A.Cal., 53 F- 
2d 787—The Kard, D.C.Pa,, 38 P. 
2d 844—M, & M. Dredging & Con¬ 
struction Co, V, Miami Bridge Co., 
D.C.Fla., 39 F.Supp. 311—The Vic¬ 
tor, D.C.N.Y., 9 F.Supp. 915. 

Ark.—Corpus Juris ttuoted in Mis¬ 
souri Pac. R. Co. V. Pox, 188 'S.W. 
2d 300, 802, 208 Ark. 853. 

45 C.J. P 402 note 63. 

37. XJ.S.—^The George H. Ingalls, C. 
C,A.in., 47 F.2d 1017. 

Ark.— Corpus Juris <iuoted in Mis¬ 
souri Pac. R. Co. V. Fox, 188 S.W. 
2d 300, 302, 208 Ark. 863. 

45 C.J. p 463 note 64. 

Admiralty law imposes rather 
‘neavy burden on those operating a 
drawbridge to make sure that no ves¬ 


sel is about to enter the draw when 
the bridge is closing.—Steel All 
Welded Boat Co. v. City of Boston, 
D.C.Mass., 18 F.Supp. 431. 

Collision with closed bridge 

Where tug signaled bridge to open, 
and bridge, without proper signal 
from tug, was thereafter closed and 
tug, being carried downstream by 
tide, collided with bridge, the fact 
that tug collided with the closed 
bridge was immaterial on Question 
of respondent's liability for damage.s 
to tug, if tug was reasonal)lc in ex¬ 
pecting that bridge would remain 
open, respondent not being chargecl 
with keeping the bridge closed, but 
with negligently closing it.—Bouker 
Contracting Co. v. City of New York, 
C.C,A.N.Y., 1'21 F.2d 13. 

Rescinding signal and lowering 
bridge 

Rescission of signal to proceed, 
given after drawbridge was raised, 
followed by lowering of bridge, to 
permit Are apparatus to pass, ren¬ 
dered city liable for collision of 
barge In tow with bridge abutment, 
regardless of bridge tcnder’.s good 
faith.—The No. 1 of New York, D.C. 
N.Y., 56 F.2d '612, affirmed, O.C.A.. 61 
P.2d 783, 

Drroneous Interpretation of signal 

Where tug signaled bridge to open, 
and bridge tender, after bridge was 
open, erroneously interpreted a deck¬ 
hand's act in waving his hands as a 
signal to close bridge, bridge was 
closed and tug, being carried down¬ 
stream by tide, collided with bridge, 
and bridge tender did not know what 
tug was proposing to do, but knew 
that it would be dangerous to close 
bridge in absence of an order from 
tug and that there was no custom 
of signaling for closing of a bridge, 
bridge tender was not justified In re¬ 
garding a wave of arms by deckhand 
on tug as a signal to close bridge.— 
Bouker Contracting Co. v. Oity of 
New York. C.C.A.N.Y., 121 F.2d 13. 
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Interference with view 

Pact that structure interfered with 
draw tender's view of stream did not 
relieve him of charge of negligence 
in closing bridge while vessel wa.s 
passing through draw.—Steel All 
Welded Boat Co. v. City of Boston, 
D.C.Mass., 18 F.Supp. 121. 

38. U.S.—The Dauntless, D-C.N.Y., 
41 F.2d 747. 

38. XJ.S.—Southern Tty. Co. v. Wad¬ 
dell, C.C.A.Ala., 77 F.2<1 903. 
Drawbridge need not be opened im¬ 
mediately on receiving signal to <»pcn, 
regardles.s of di.stanre of vos.s<'l away 
from bridge, or time needed to get 
to bridge, but it is .sufficioxit if draw¬ 
bridge is open by time vessel is ready 
to pa.ss through.—Soiaherxx Ry. <.?o. 
V. Waddell, supra—45 C.J. p 462 note 
58 [aj. 

40. U.S.—Southern Ry. Co. v. Wad¬ 
dell, supra. 

41. U.S.—Si^uthern Ry. Co. v. Wad¬ 
dell, supra. 

42. Ky.—New St, D. & Calhoun 
Packet Ct>rp. v. I'ennsylvanUi U. 
Co., 194 S.W.2d 077. 302 Ky. 693. 

43. U.S.—Newtown Creek Towixig 
Co. V. City of New York. D.C.N.Y., 
49 F.2d 475. 

45 C.J. p 461 note 55 [bl. 

44. U.S.—Che.ster A. Poling, Inc., v. 
City of New York, D.C.X.Y., 29 F. 
Supp. 774. 

45. U.S.—The International, N.Y.. 
256 F. 192, 167 C.C.A, 408. certiorari 
denied 30 S.Ct. 490, 250 U.S. 630. 
63 U.Ed, 1184. 

46. U.S.—^The International, supra. 

47. U.S.—Fix v. International 

Bridge Co.. C.C.A.N.T., 117 F.2d 

137. 

Bridge company** open and welh. 
known practice for many years to 
put out of commission during the 
winter the tug used to help vessels 
through draws of bridge is of great 
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alty law, a state is not immune from liability for 
damage to a vessel caused by negligent maintenance 
of a drawbridge over a navigable river.^^ So too, 
in admiralty, a municipality is liable for the neglir 
gence of those to whom it has intrusted the man¬ 
agement and operation of a drawbridge over naviga¬ 
ble waters,^^ especially where positive duties in re¬ 
spect of such management have been imposed by 
act of congrcss^O or federal regulation,^! or the 
state courts have adopted a rule making municipali¬ 
ties liable .^2 

Under a state statute a county or township may 
be liable for negligent operation and, where the 
only right of a town or village to maintain a bridge 
over navigable waters is conditional that a draw be 
constructed and opened when necessary for naviga¬ 
tion, the municipality is bound to attend to and man¬ 
age the draw and is liable for damages caused by its 
neglect to do so.^^ 

d. Rights, Duties, and Conduct of Navigators 

The owner of a bridge Is not liable where an accident 
resulted solely from the negligence of a navigator; but 
a navigator Is required to use only ordinary care and 
skill In attempting to pass through a draw. 

The owner of a bridge is not liable where an ac¬ 
cident resulted solely from the negligence of a navi¬ 
gator but where both the bridge owner and those 


in charge of the vessel ar’e negligent the practice' in 
the federal courts is to divide the damages.^® Navi¬ 
gators are only required to use ordinary skill and 
care in attempting to pass through a draw;^'^ and 
they are not to be held contrihutorily negligent be¬ 
cause of acts performed in an emergency created by 
the negligent management of the draw,^s even 
though they may not have pursued the wisest course 
under the circumstances.^^ It is no defense that 
plaintiff had knowledge that.there were defects in 
the draw®^ or that the navigator failed in some duty 
which did not contribute to,the injury.^! A charge 
of incompetency of a pilot falls with a claim that he 
was negligent where both are based on the same 
facts and it is held that he was not negligent.^^ 

Closing or failing to open draw; signals. The 
duty of a vessel approaching a drawbridge to give 
a signal required by a rule of the war department 
only arises where the rule has been published as re¬ 
quired by law, and, where the rule has not been 
so published, it is not negligence for the navigator to 
fail to give the signal required thereby.^! Signaling 
a bridge to open may be justified even though it is 
not intended that a tug will pass through, but only 
that her stern will be put under the bridge.®^ A 
vessel having signaled for the opening of a draw 
may properly proceed at slow speed on the assump- 


in\portancc In intcrprctlnpr the stat¬ 
ute and would be aufllciont to dispel 
a doubt, if there were one, as to the 
proper Interpretation.—Fix v. Inter¬ 
national Bridfte Co., supra. 

40 , XJ.S.—State Road Pept. of State 
of Fla, V. U. S., D.C.Fla., 78 F.Supp. 
278. 

40 . tT.B,—James McWilliams Blue 
Idne V. City of Norwalk, D.C.Conn., 
Rl F.Supp, ■Ste(d All Welded 

Boat Co. V. City of Boston, D-C. 
Mass., 18 F.Supp. 421. 

45 C.J. p 485 note 88 . 

Inability of munbdpnllty generally 
for injtirlos to ves.sels or travel¬ 
ers from negllgtutt operation of 
drawbridge see Municipal Corpora¬ 
tions 5 iU 2 . 

50. l^S,-»Po^rington v. Detroit 
Mleh., 223 F. 232, 138 C.C.A. 474. 
45 C.J. p 4 83 note 68 . 

61. tr.S,—-Smith V. Sbakopee, Mich., 
103 F. 240, 44 C.C.A, 1. 

62. tr.B.—TFJdg«‘rton v. The Mayor, 
etc., IM'.N.V.. 27 F. 230. 

45 C.J. p 483 note 71. 

53. N.J.—Ripley v. Kssex, etc., 

Counties, 40 N.J.Daw 45. 

46 C.J. p 483 note 73. 

64, Wls.—Welsenberg v. Winnecon- 
ne, 14 N.W. 871, 66 Wis. 667. 

45 C.J. p 463 note 74. 


56, U.S.—Hosford v.‘Wakefield, D.C. 

Or., 117 F. 946—The Cornell No. 41, 
D.C.N.Y., 47 F.Supp. 725—Ruby 

Shipping Co. v. City of Miami, D.O. 
Fla., 37 F.Supp. 815. 

56. U.S,—Steel All Welded Boat Co. 
V. City of Boston, D.C.Mass., 18 
F.Supp. 421. 

45 C.J. p 464 note 96. 

Contributory negligence as preclud¬ 
ing recovery of damages for ob¬ 
struction of navigable water gen¬ 
erally see infra § 51 c. 

Where there is little difference be¬ 
tween negligence of draw tedder in 
closing drawbridge while motorboat 
was passing through the draw and 
negligence of master of the boat in 
not proceeding with due diligence 
while the draw was open, and in 
failing to pay any attention to the 
movements of the bridge, equal divi¬ 
sion of the damages is justified,— 
Steel All Welded Boat Co. v. City of 
Boston, supra. 

57 . U.S.—St. Louis, etc., Packet Co. 
V. Keokuk, etc,, Bridge Co., C.C. 
Iowa, 31 F. 76'6. 

46 C.J. p 463 note 32, 

Navigator held not negligent 

U.S.—Richards v. City of Boston, C. 
O.A.N.y., 43 F.2d 448. 

58 . U.S.—The Charles Mulford, D.C. 
N.T., '267 F. 131. 

46 C.J. p 464 note 84. 
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59. U.S.—Chicago v. Michigan, etc.. 
Line, Ill., 201 F. 89, 119 C.C.A. 427. 

45 C.J. p 464 note 85. 

60. S.C.—Crouch v. Charleston, etc., 
R. Co., 21 S.C. 495. 

61. U.S.—Greenwood v. Westport, D. 
C.Conn., 60 P. 560. 

46 C.J. p 464 note 92. 

Failure of vessel to have othei 
lookouts than master, pilot, and oHl- 
cer in bow was not available as prox¬ 
imate cause of collision with leaf 
of drawbridge, where failure to have 
other lookouts had nothing to do 
with accident.—The Eureka, C.C.A. 
Or., 80 F.2d 303. 

Pact that vessel was in charge of 
unlicensed man was not in it.self neg¬ 
ligence in collision with drawbridge. 
—Richards v. City of Boston, ID.C. 
Mass., 43 F.2d 448. 

62. U.S.—The Eureka, C.C.A.On, 80 
F.2d 303. 

63. Wis.—Fugina v. Chicago, etc., R. 
Co., 125 N.W. 9S1, 142 Wis. 144. 

64. Wis.—Fugina v. Chicago, etc., 
R. Co., supra. 

45 C.J. p 464 note 93. 

65. U.S.—Bouker Contracting *<^p, v- 
City of New York, C.C.A.N.Y.; 12l 
F.2d 13. 
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tipn that the draw will open until the contrary ap¬ 
pears by proper warning or reasonable view of the 
situation,at which time it becomes the duty of the 
vessel to stop, if possible, and to go astern, if nec¬ 
essary.^'^ 

The pilot of a vessel may not speculate on the 
hazards incident to a failure to open a draw and 
continue to advance toward an unopened draw con¬ 
trary to the demands of prudence^S or where a har¬ 
bor regulation requires that the vessel be checked 
unless a return signal from the bridge is received,®^ 
and it is negligence for a vessel to proceed after re¬ 
ceiving a signal given in time and for good cause 
that the bridge is not open.'^O The fault of a master 
in proceeding before a drawbridge'opened docs not, 
however, preclude recovery where the bridge tender 
could have avoided the collision by the exercise of 
ordinary care.*^^ Notwithstanding a local ordinance 
requiring that drawbridges shall remain open at 
night except when temporarily closed to permit 
crossing, a navigator is negligent in assuming on 
a dark night that the bridge is open. *^2 

The negligent operation of a tug is the sole and 
proximate cause of a collision with a closing draw¬ 
bridge where, without giving signals'^3 and with¬ 
out maintaining a lookout,74 the tug is backed to¬ 
ward the bridge. It is the duty of vessels approach¬ 
ing a drawbridge to obey the signal of the bridge op¬ 
erator as to which of several vessels shall pass 
first.76 

Lowering sails. It may be the duty of vessels ap¬ 


proaching a drawbridge to lower sails.76 

Where a bridge has no operator, those navigating 
the water are not required to open the draw in order 
to lessen the damages,77 or use vessels which can 
pass under the bridge,7S or notify the company main¬ 
taining the bridge every time it is desired to have 
the draw open,7£> unless the duty to open the draw is 
conditioned on notice.^0 

§ 36. Dams 

A state board or commission may exercise Its statu¬ 
tory authority to order the construction of a dam for the 
purpose of restoring the level of a lake, but Is under no 
duty to reconstruct a dam so as to provide convenient 
means for a certain use of a river which had been dis¬ 
continued before the dam was built. 

In pursuance of statutory authority, a state con¬ 
servation commissioner may order the construction 
of a dam or dyke across a county ditch for the pur¬ 
pose of restoring the level of a lake, where the 
lowering of the level has been detrimental in effect 
and a restoration of the level to what it was prior 
to the construction of the ditch will be of public 
benefit but where the use of a navigable river 
for floating logs and pulpwood had been di,scontin- 
ued when the construction of a dam for flood con¬ 
trol and power development was undertaken, and 
the prospect at that time of future occasion for such 
use was remote, a state water resources board is 
under no duty to reconstruct the dam so as to pro¬ 
vide a suitable sluiceway or other convenient means 
at the dam for the passage of logs and puIp\v<’K>d.S 2 


XJ.S.—Clevelancl v. Mclver, C.C. 
A.OhIo, 109 F.2d 69—The Majestic, 

C. O.A.Va., 80 F.'2<i 879—The Kard, 

D. C.Pa., 38 P.2d 844—The Bus¬ 
sell No. 16, B.C.N.Y., 25 I^Supp. 
1013, 

46 C.J. p 463 note 83. 

3Cnvltatio3X and rellaxice thereon 
Drawbridge operator's call ac¬ 
knowledging vessel's signal to open 
drawbridge was invitation to ve.ssel 
approaching drawbridge to proceed; 
and the pilot of the vessel was en¬ 
titled to rely on such call until it 
was revoked or until it should be ap¬ 
parent to a reasonably prudent nav¬ 
igator, having knowledge of the pre¬ 
vious opera.tion of the draw, that the 
Invitation to proceed could not or 
would not be complied with.—The 
3Eure)fca, C.C.A.Or., 80 P.2d 303. 

67. U.S.—Clement v. Metropolitan 
West Side El. R. Co., Ill., 123 F. 
271, 69 C.C.A. 289—The Russell No. 
16, D.C.N.T., 2t5 F.Supp. 1013. 

66. Ala.—Southern R. Co. v. Reeder, 

. 44 So. 699, 152 Ala. 227, 126 Am. 
S.R. 23. 

46 C.X p 464 note 87, 


69. U.S.—Northern Pac. R. Co. v. 
Duluth SS. Co., Minn., 262 F. 644, 
164 C.C.A. 460, certiorari denied 39 
S.Ct, 12, 248 U.S. 676, 63 L.Ed. 428. 

45 C.J. p 464 note 88. 

70. U.S.—^Donovan v. New York 
Cent. R. Co., D.C.N.Y., 16 F.2d 611. 

45 C.J. p 464 note 89. 

71. U.S.—^Newtown Creek Towing 
Co. V. City of New York, C.C.A.N. 
Y., 47 F.2d 883. 

72. La.—Landry v. Duplantls, 69 So. 
271, 137 La. 839. 

73. U.S.—Scacabarozi v. City of New 
York, D.C.N.Y., 42 F.2d 298, affirm¬ 
ed, C.C.A., Newton Creek Towing 
Co. V. City of New York, 46 F.2d 
1017—J. Rich Steers, Inc., v. Penn¬ 
sylvania R. Co„ D.O.N.Y., 3 F.Supp. 
389, affirmed, C.C.A., Steers v. 
Pennsylvania R. Co., 6*7 F.2d 1012. 

74. U.S.--^. Rich Steers, Inc. v. 
Pennsylvania R. Co., D.C.N.T., 3 F. 
Supp. 389, affirmed, C.C.A., Steers v. 
Pennsylvania R. Co., 67 F,2d 1012.^ 
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75. Mass.—Commonwealth v. Chase, 
127 Maas. 7. 

70. N.J.—Ripley V. Essex, etc., 

Counties, 40 N.J.Law 45. 

45 C.J. p 463 note 76. 

77. Wis.—Gates v. Northern Pac. R. 
Co., 24 N.W. 494. 64 Wis. 64. appeal 
dismissed 9 S.Ct. 801, 131 U.S. 442, 
33 L.Ed. 218. 

45 C.J, p 463 note 78. 

78. Wls.—Gates v. Northern Pac. B. 
Co., supra. 

79. Wis.—Gates v. Northern Pac. K. 
Co., supra. 

80. Conn,—New Haven, etc., Toll 
Bridge Co. v, Bunnel, 4 Conn. 54. 

81. Minn.—In re Lake Elysian High 
Water Level. 293 N.W. 140, 208 
Minn. 158. 

Diversion or detention of waters gen¬ 
erally see infra 5 46. 

82. N.H.—St. Regis Paper Co. v. 
Now Hampshire Water Resources 
Board, 26 A.2d 832, 92 N.H. 164. 

Right to repair or alter dam see In¬ 
fra I 37 h. 
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Where, after the necessity for extra work arises, a 
contract for alterations of a dam is modified, and 
the contract as modified contains the entire agree¬ 
ment between the parties, the contractor is bound 
thereby and may not recover for delay, occasioned 
by the extra work, in performance of the original 
contract.^3 The primary purpose of a statute re¬ 
quiring the person or corporation maintaining a dam 
on a navigable stream to pass at all times at least a 
prescribed per cent of the natural low flow of wa¬ 
ter of such stream is to protect the rights of lower 
riparian owners to a reasonably adequate natural 
flowage of the stream against the cutting off of 
such flowage by upper owners,®^ and, by virtue of 
an express provision therein, it does not apply 
where water is discharged directly into a storage 
pond.^® 

§ 37. -Right to Construct and Maintain 

a. In general 

b. Repairs and alterations 

c. Revocation or forfeiture 

a. In General 

statutory authority Is necessary for the lawful erec¬ 
tion of a dam In navigable waters. The state may refuse 
its consent or attach conditions thereto. 


§ 37 

Generally statutory authority is necessary for the 
lawful erection of a dam in navigable waters,^® 
and if a petition for leave to erect is required it 
must comply strictly with the statute.However, 
it has been held that, if the character of the navi¬ 
gation is such that a dam will not materially inter¬ 
fere with it, the riparian owner has a right to place 
a dam in the stream without permission.^^ In any 
event, whether or not the right to construct or 
maintain has been conferred by statute, it is subject 
to the paramount right of navigation.^9 The fed¬ 
eral government possesses lawful authority to con¬ 
struct a dam in a river in aid of navigation.^® The 
authority of government agents to prosecute plans 
for a comprehensive project involving the construc¬ 
tion of a dam is not limited to the expenditure of 
money appropriated.®^ 

Statutes permitting the erection of dams are to 
be limited to streams of the class to which they ap- 
ply,92 but include streams afterward brought within 
the designated class and a statute forbidding the 
construction of a dam for industrial purposes in any 
navigable stream unless a permit has been obtained 
is not limited in application to waters navigable ac¬ 
cording to state classification, although not naviga¬ 
ble under federal classification.®4 Such statutes 


83. tr.S.— V. U. S.. 92 Ct.Cl. 97, 
c«'rtIorari donlt'd 61 S.Ct. 731, 312 
U.S. 697. 85 L.Ed. 1131. 

84. Wis.—State ex rel. Priegel v. 
Northern States Power Co., 8 N.W. 
2d 350, 242 Wis. 345. 

85. Wifl.—“State ex rel. Pricffel v. 
Northern States Power Co., supra. 

Disohatfe from tailraco 

As used in the statute, the term 
“dam'* includes the millrace or canal 
carrying the impounded water to the 
power house, and tho discharf^e of 
water into a storage pond from the 
tailraco of tho power plant is within 
the statutory «»xemption.—State ex 
rel. Prifgol v. Northern States Pow¬ 
er Co., supra. 

88. Wis.“—Nekoosa Kdwards Paper 
Co. V. Itailroad Coni mission, 228 N. 
W, 144, 201 Wis. 40. rehearing: de¬ 
nied 229 N.W. 631, '201 Wis. 40. af¬ 
firmed 51 S.Ct. 852, 283 U.S. 787, 
75 I-.Hd. 1416—Oreen Bay & Mis¬ 
sissippi Canal Co. v. Kaukauna 
Water-Power Co.. 35 N.W. 629, 70 
Wis. 635, rehearinff denied 36 N.W. 
628. amrrned 12 S.Ct 173, 142 U.S. 
254, 35 I..Kd. 1004. 

45 C.J. p 405 note 5. 

Permit for construction of dam as 
condition precedent to condemna¬ 
tion proceedings see Eminent Oo- 
main i 225. 

Stats may refnss permission 

Wis.^—City of Baraboo v. Railroad 


Commission, 218 N.W. 819, 195 Wis. 
623. 

Main or Incidental purpose 

Form and contents of city council’s 
resolution that lands should he ac¬ 
quired for purpose of building- dam, 
flowage, artificial lake, and park at 
site of a former dam, were held to 
disclose that construction of such 
dam was main purpose of such reso¬ 
lution, rather than a mere incident 
to a park project, with respect to 
necessity of securing- a permit.—City 
of New Lisbon v. Harebo, '271 N.W. 
659, 224 Wis. 66. 

87. Mich.—Powers v. Irish, 23 Mich. 
429—Lamprey v. Nelson, '24 Minn. 
304. 

88. Ky.—Ireland v. Bowman, 113 S. 
W. 66, 114 S.W. 338, 130 Ky. 1'53, 
1'7 Ann.Cas. 786. 

45 C.J. p 465 note 7. 

89. N.Y.—West Virginia Pulp, etc., 
Co. V. Peck, 171 N.T.S. 1066, 104 
Misc. 172, affirmed 178 N.T.S. 663, 
189 App.Div. 286. 

46 C.J. p 466 note 8. 

Pestructlou or undue dlmiulshment 
of right 

No dam, whether on a stream or 
at the outlet of a natural pond, will 
bo permitted to destroy or unduly 
diminish the public right of naviga¬ 
tion.—Whitcher V. State, 181 A. 649, 
87 N.H. 405. 

Bed of xiavigable river is not servi. 
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ent to the right of a public service 
corporation to build dams.—Pike 
Rapids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co.. C.C.A.N.M., 99 
F.2d 902, certiorari denied Minneapo¬ 
lis, St. P. & S. S. M. R. Co. V, Pike 
Rapids Power Co., 59 S.Ct. 362. 306 
U.S. 660, 83 L.Ed. 1062, rehearing 
denied 59 S.Ct. 487, 306 U.S. 667, 83 
L.Ed. 42S, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040. 

90. U.S.—L. J. Ilouze Convex Glass 
Co. V. U. S., 81 Ct.Cl. 661. certiorari 
denied 66 S.Ct. 130, 296 U.S. 611, 
80 L.Ed. 433. 

Federal construction of dam on non- 
navigable portion of stream to con¬ 
trol floods on navigable part see 
Levees and Flood Control § 2. 

91. U.S.—Ryan v. Chicago, B. 

Q. R. Co., C.C-A.Wis., 69 F.2d 137. 

92. Wis.—Cobb V. Smith, 16 Wis. 
661. 

46 C.J. p 466 note 13. 

93. Pa.—Brown v. Commonwealth, 8 
Serg. & R. 273. 

45 C.J. p 466 note 14. 

94. D.C.—First Iowa Hydro-Elec. 
Co-op. V. Federal Power Commis¬ 
sion, 151 F.2d '20, 80 U.S.App.D.C. 
211, reversed on other grounds 66 
S.Ct. 906, 328 U.S. 152, 90 L.Ed. 
1143, rehearing denied 66 S.Ct. 
1336, 328 U.S. 879, 90 L.Ed. 1647. 
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need not expressly declare that the improvement of 
navigation is'the principal dbjecty^S and, in so far 
as they forbid the erection or maintenance of a 
dam so as to obstruct or impede the navigation, they 
are but declaratory of the common although 

ordinarily a provision to such ejffect is to be liber¬ 
ally construed, since a literal construction woiild de¬ 
stroy the grant.97 A statute intended for the im¬ 
provement of navigation, which authorizes, a ripa¬ 
rian owner to erect and maintain a dam subject to 
certain conditions is, when accepted by the riparian 
owner and complied with by him, a contract between 
the state and the riparian owner superseding the 
original rights of the parties in the stream but 
iintil a dam has been lawfully built in a navigable 
stream there is no vested property right to obstruct 
navigation by building a darn.^^o A city does not 
exercise the power conferred on it by statute to im¬ 
prove and preserve the navigation of navigable riv¬ 
ers within or adjoining its boundaries when it erects 
a dam to improve the facilities of its waterworks 
system and the improvement of navigation, even for 
small canoes and skiffs, is purely incidental and a 
very minor consideration.^ 

The federal statute, 33 U.S.C.A, § 401, forbidding 
the construction of a dam in navigable waters of 
the United States without the consent of congress 
and the approval of the plans by designated federal 
officials applies to a stream which is naviga])lc in its 
natural state, although not at present used or capa¬ 


ble of use for commerce owing to changed con¬ 
ditions or artificial obstructions,^ but not to a slough 
having little or no utility for navigation.^ Its pro- 
• hibition applies to federal and state officers as well 
as to private persons.^ The consent of congress is 
given by any statutory language meaning that au¬ 
thority is granted,5 but the approval of the desig¬ 
nated federal officials must be express and direct.® 
An earlier federal statute, superseded by 33 U.S. 
C.A. § 403, prohibiting the erection of any obstruc¬ 
tion, not affirmatively authorized by law, to the nav¬ 
igable capacity of any waters of the United States, 
prohibited the construction of a dam in a river at a 
point where it was not navigable, which so retarded 
the flow of water as to affect the navigability of the 
river at a point where the river was before naviga¬ 
ble.'^ 

As distinguished from provisions of the Federal 
Power Act, 16 U.S.C.A. § 797 (e) which are af¬ 
firmative, the provisions of 33 U.S.C.A. §§ 401, 403, 
arc negative and do not imply that the affirmative 
authorization of the building of a dam under a per¬ 
mit is given by congress with the same effect as 
though congress had undertaken the enterprise it¬ 
self; they merely place a condition on the exer¬ 
cise of the right to construct a clam, and such right 
must be established independently of the federal 
permit.® The federal statute, 33 U.S.C.A. § 401, 
docs not abolish absolutely the common-law ripa¬ 
rian right to build a dam across a navigable stream, 


95. Wis.—Tewksbury v. Schulen- 
herg, 41 Wis. 584. 

96. Pa.—Barclay R., etc., Co. v. Ingr- 
ham. 36 Pa. 194. 

97. Pa.—Ensworth v. Common¬ 
wealth, 62 Pa. 320. 

Autliority of state board 

In determinin^r authority of .state 
water resources board to construct 
dam so as to prevent use of flowing: 
water in navigrable river for log-King- 
transportation, the rule of construc¬ 
tion that a state grant to an in¬ 
dividual is limited to its express 
terms and their necessary implica¬ 
tions was inapplicable since claim of 
right to use river for logging trans¬ 
portation was in ultimate effect 
against the state.—St. Regis I’aper 
Co. V. New Hampshire Water Re¬ 
sources Board, 26 A.2d 833, 92 N.H. 
104. 

Reasonable use of water 

Statute authoriiJing a private'indi¬ 
vidual to erect a dam across the out¬ 
let of a boatable lake so as to rai.so 
its waters for the purpose of sup¬ 
plying water to’ several mills stand¬ 
ing on a stream emptying out of the 
lake must be construed as permit¬ 
ting, a reasonable use of the water 


of the lake; but any use not for 
mill purpo.ses is unreasonable.—^Stnte 
V. Malmquist, 40 A.2d 634, 114 Vt. 96. 

98. NT-T.—James Frazee Milling Co. 

V. State, 204 N.Y.S. 645, 122 Misc. 
54'6. 

99. Wis.—^Nekoosa Edwards Paper 
Co. V. Railroad Commission, 329 N. 

W. G31, 201 Wis. 40, denying re¬ 
hearing 328 N.W. 144, 301 Wis. 40, 
affirmed 61 S.Ct. 362, 283 U.S. 787, 
76 L.Ed. 1415. 

1. Ky.—Natcher v. City of Bowling 
Green, 95 S.W.3d 265, 2G4 Ky. 684. 

2. tJ.S,—Economy Eight & Power 
Co. V. U. S., Ill., 41 S.Ct, 409, 356 
U.S. 113, G5 L.Ed, 847. 

46 C.J. p 466 note 20. 

3. Wash.—State v. Skagit County 
Super. Ct., 85 P. 264. 43 Wash. 491. 

4. U.S.—^U. S. V. State of Arizona, 
65 S.Ct. 66G, 295 U.S. 174, 70 L.Ed. 
1371. 

5. ' U.S.—Hagerla v. Mississippi Itiv- 
er Power Co., B.C.Iowa, 202 P. 776. 

4'5 C.J. p 466 note 22 [a]. 

Particular statutes construed 

(1) I’articular federal statutes 
have been construed to authoxdze the 
construction of a dam according to | 
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a certain plan.—Ryan v. Chi^^ago. P. 
Si Q. R. Co.. C.C.A.Wift., 69 F. 2 d l37. 

( 2 ) Federal statute expressly au¬ 
thorizing corporation to improve 
Pigeon River at caHCadea where In¬ 
dian rc.servation inter*-sts were in¬ 
volved in order that the river miglit 
be rendered navigalde fur floating 
logs, and to erect daruK and other 
works necessary for that purpose*, 
implied congressional acquiescence 
in state's action in authorizing c«*r- 
poratlon to make improvenn-nts on 
related portions of river.--I‘igvt»n 
River Improvement. Slide Si Bo 4 »m 
Co. V. Charles W. Cox. Limited. 
Minn,, 154 S.Ct. 861, 29l U.S. 138, 78 
L.Ed. 695. 

6 . U.S.-—Economy Light Si Pu%ver 
Co. V. U. S., Ill.. 41 S.Ct. 409. 256 
U.S. 113, 65 L.Ed. 847. 

45 C.J. p 466 note 23. 

7. U.S.—U. S. V, Rio Grande IHxn S: 
Irrigation Co.. N.M., 19 S.Ct. 770. 
174 U.S. 690, 43 L.Ed. 1136. 

a N.Y.—Little Falls Fibre <?o. v. 
Henry Ford Sc Son. 164 N.K. 558 . 
'240 N.Y. 49S, aflirmed Ih^nry Ft.rd 
Sc Son V. Little Falls Fibre iVt.. 50 
S.Ct. 140, 280 U.S, 363, 74 LiEd. 
483. 
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but merely suspends the right until the consent of 
congress is obtained and the plans are approved by 
the designated officers.® 

Conditions or reservations; proceedings before 
commission, A state may attach conditions to its 
consent to the building of a dam, such as conditions 
as to the height, strength, and mode of construc¬ 
tion of the dam.^0 Also, the state may require, as a 
condition to the granting of permission to operate 
and maintain a dam which has been built without 
previous state authority, that the applicant for per¬ 
mission shall consent in advance to a particular val¬ 
uation of the property in the event that it shall be 
taken over by the state or a municipality.^ Where 
a franchise to erect a dam is granted subject to a 
reservation by the state of the right to improve nav¬ 
igation in the stream at such time and manner as it 
may deem fit, the grantee is not entitled to compen¬ 
sation for any invasion of its rights by such an im¬ 
provement.^® 

Under a particular statute the commission does 
not grant a permit to construct a dam, but merely 
finds the statutory facts.^® A public body or com¬ 
mission having statutory authority to approve the 
plans and specifications of dams across navigable 
streams may not arbitrarily withhold its approval.^^ 
Under the construction accorded some statutes, pe¬ 
titionees arc not entitled to costs where a proceed¬ 
ing for authority to construct a dam is dismissed by 
a commission for want of jurisdiction.^^ 

b* Eepairs and Alterations 

A dam may be repafred; but a substantial altera¬ 
tion or addition requires the consent of the state, and 


under some statutes such consent must be in the form 
of a permissive order of a designated commission. 

The owner of a dam is entitled to a reasonable 
time to repair, it,^^ but permission to repair is to be 
construed as permission to repair and maintain as 
■authorized by the original statute.!*^ Where, with 
the acquiescence of the owner of a dam, it has been 
adapted by the state and utilized in connection with 
a barge canal, any subsequent change in the dam 
detrimental to the canal without the consent of the 
state is unauthorized.^S Where,the height at which 
a dam may be maintained has been established, it 
cannot be raised without the consent of the state.^® 
However, the substitution of cement for wooden 
flashboards is simply a part of the proper mainte¬ 
nance of a dam specifically required by statute, and 
is not a substantial alteration or addition requiring 
an order from a public service commission.®®. 

Under some statutes a commission, and not a 
court, possesses the administrative power to make 
orders permitting the raising or enlarging of ex¬ 
isting dams,®^ and the court is confined to the judi¬ 
cial power of determining whether the findings of 
the commission are supported by proof and wheth¬ 
er its orders are reasonable and lawful.®® Proof 
may be taken both in the proceeding before the 
commission®® and in an action to vacate and set 
aside its order.®^ 

c. Revocation or Forfeiture 

A statutory right to efrect a dam may be revoked 
before the authority conferred has been exercised; but a 
grant of a franchise reserving no right of repeal may not 
be withdrawn at the pleasure of the state after it has 
been complied with by the grantee. 


9 . U.S.—IMke Hapids Power Co. v. 

I^rinnoapolla, St, P. ^ S. S. M. R. 
Co.. C.C.A.Mirm., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. a M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct 262. 305 U-S- 
660. n UKd. 1062, rehearing denied 
59 S.Ct. 487. 300 U.S. (167, S3 I^.Kd. 
428, eertlorarl denied Pike, Rapids 
Power Co. v. Minneapolis, St. P. 

a S. M. n. Co., 59 S.Ct. 48 S, 306 
U.S. 640. S3 I^.Ud. 1040. 

la Wifi.—City of Paraboo v. Rail¬ 
road tJommlHslon, 218 N.W. 819, 195 
Wls. 523, 

Xiftok of daaJTer to property 

‘•Property.’* a$ word Is used in 
statute providing for permit to erect 
dam If fiuch dam will not endanger 
property, does not include property 
that would be damaged by normal 
flowage resulting from ordinary op¬ 
eration of such dam. but means prop¬ 
erty that would bo damaged by fail¬ 
ure of fiuch dam or by flooding of cit¬ 
ies or villages; and city need not, 
under statute, acquire lands, or flow- 


age rights over lands, likely to be 
affected by flowago from a projected 
dam as condition precedent to ob¬ 
taining permit to construct such 
dam.—City of New Lisbon v. Harebo. 
271 N.W. G59, 224 Wis. 66 . 

11 . U.S.—Pox River Paper Co. v. 
Wisconsin R. Oommn., Wis., 47 S- 
Ot. 669, 274 U.S. 651, 71 L.Ed. 1279. 

12 . N.Y.—Cohoes Power, etc., Corp. 
V. State, 217 N.T.S. 839, 128 Misc. 
130. 

13. Wis.—City of New Lisbon v. 
Harebo, 271 N.W. 669, 224 Wis. 66 . 

Navigability of stream 
Wis.—Nekoosa Edwards Paper Co. v. 
Railroad Commission, 228 N.W. 
144, 201 Wis. 40. rehearing denied 
229 N.W. 631, 201 Wis. 40, afllrmed 
•61 S.Ct. 35‘2, 283 U.S. 787, 76 L.Ed. 
1416. 

14. Kan.—Jackman v. Public Serv. 
Commn., 245 P. 1047, 121 Kan. 141. 

46 C.J. p 466 note 26. 

16, Vt.—Petition of Bellows Falls 
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Hydroelectric Corp., 49 A.'2d 661, 
114 Vt. 443. 

16. Mich.—Pratt v. Brown, G4 N.W. 
683, 106 Mich. 62S. 

17. Wis.—Arp in v. Bowman, 53 N.W. 
161, 83 Wis, 64. 

18. N.Y.—West Virginia Pulp, etc., 
Co. V. Peck, 178 N.Y.S. 663, 189 
App.Div. 286. 

46 C.J. p 466 note 29. 

19. N.Y.—Cohoes Power, etc., Corp. 
v. State, 217 N.Y.S, 839, 128 Misc. 
130—^West Virginia Pulp, etc., Co. 
V. Peck, 143 N.Y.S. 720, 82 Misc. 72. 

20. Wis.—Jones v. Wisconsin Michi¬ 
gan Power Co., 31 N.W.'2d 674, 262 
Wis. 280. 

21. Wis.—City of Baraboo v. Rail¬ 
road Commission, 218 N.W. 819, 195 
Wis. '623. 

22. Wis.—City of Baraboo v. Rail¬ 
road Commission, supra. 

23. Wis.—City of Baraboo v. Rail¬ 
road Commission, supra. 

24. Wis.—City of Baraboo v. Rail¬ 
road Commission, supra* 
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A statutory rig’ht to erect a dam has been held 
but a license which is revocable whenever the in¬ 
terests of the public may so require,especially be¬ 
fore the authority conferred has been acted on.^^ 
A franchise to a private corporation for the erection 
of a dam is regarded as granted to be exercised for 
the public benefit,and may be abandoned and for¬ 
feited by nonuser for an unreasonable length of 
time,28 On the other hand, where the grant of a 
franchise reserves no right of repeal and has been 
complied with by the grantee, it cannot be repealed 
at the pleasure of the state,and the same rule ap¬ 
plies to such charters granted to natural persons or 
corporations reserving the right of repeal where the 
dam has been constructed and the repeal amounts to 
a confiscation of property without compensation.^® 

Consent given by the state to the erection of a 
dam in the bed of a stream, the ownership of which 
is in the state, is sufficiently revoked by declaration 
by the legislature of its intent to canalize the riv- 
er.^^ 

§ 38. - Manner of Construction 

The construction of a dam must conform to statutory 
requirements. 

A dam must be built as provided for by the stat¬ 
ute,32 and this is true as to its height,33 and the con¬ 
struction of a suitable slope, slide, chute, or lock34 
which will admit the passage of rafts which can be 
navigated on the deeper water created by the dam 
itself but it has been held that state officials are 
not chargeable with arbitrary action in failing to 
provide a sluiceway or other means at the dam for 
the passage of logs and pulpwood where, at the time 
the construction of the dam for flood control and 
power development is undertaken, the use of the 

25. Pa.—Barclay R., etc., Co, v. Ing:- 
• ham, 36 Pa. 194. 

45 C.J. V 467 note 31. 

26. N.O.—-Elizabeth City Water, etc., 

Co. V. Elizabeth City, 124 S.E. 611, 

188 N.C, 278. 

27. N.Y.—Cohoes Power, etc., Cbrp. 

V. State, '217 K.T.S, 839, 128 Misc. 

130. 

28. N.Y.<—Cohoes Power, etc., Corp. 

V. State, supra. 

45 C.J. p 467 note 34. 

29. Wls.—State v. Bancroft, 134 N. 

W. 330, 148 Wls. 124, 38 L.R.A.,]Sr. 

S., 1526. 

30. Wls.—State v. Bancroft, supra. 

31. N.Y.—^West Virginia Pulp, etc., 

Co. V. Peck, 178 N.Y.S. 663, :189 
App.Div. '286. 

32. Me.—^Parker v. Cutler Milldam 
Co., 20 Me. 363, 37 Am.I). 66. . 

Where congress limits project as 

to details, secretary of war, in con- 


river for floating logs and pulpwood has been dis¬ 
continued and the prospect of future occasion for 
such use is remote.The right to erect a wing 
dam upon one side of a river gives no right beyond 
the center thereof.^^ 

§ 39 . - As Constituting Obstruction or 

Nuisance 

A dam is a nuisance where It materially obstructs 
navigation and its erection or maintenance is without, 
or in excess of, statutory authority, but not otherwise. 

A dam which materially obstructs navigation is 
unlawful and a nuisancers where it is erected with¬ 
out authority,r2 or where it impedes navigation be¬ 
yond what the statute authorizes,^® or is not kept 
in the condition required by the statute.^i On the 
other hand, a dam is not a nuisance if it does not 
materially obstruct navigation, although erected 
without authority,^2 and a dam constructed by law¬ 
ful authority is not a nuisance, although it obstructs 
navigation.'^r a temporary obstruction while re¬ 
modeling a lock or dam where the first one has 
proved defective is not a nuisance and this is al¬ 
so true of an injury too slight for legal consequence 
arising through the maintenance of a A 

statutory declaration that any violation of a statute 
relating to dams is a nuisance docs not necessarily 
make it so, since the legislature may not arbitrarily 
declare that a nuisance which in fact is not 

§ 40. - Injuries Caused by Dam 

A person maintaining a dam in a navigable rfver or 
stream is not an insurer against damage, and Is not li¬ 
able for Injuries occasioned by the dam, without fault or 
negligence on his part, where the dam was constructed 
and Is maintained according to law. 

Me.—Dyer v. Curtis, 72 Me. 181. 
C.J. p 4 67 note 44. 

Me.—Knox v. Chaloner, 42 Me. 
150. 

45 C.J. p 467 note 46. 

41. Ohio.—Hogg V. Zanesville Canal, 
etc., Co., 5 Ohio 410. 

42. Wis.—Rau Claire Dells Impr. 
Co. V. Kau Claire, 179 X.W. 2. 172 
Wis. 240. 

45 C.J. p 467 note 47. 

43. U.S.—Pound V. Turck, Wis., 95 
U.S. 459, 24 L..Ed. 525. 

W.Va.—Watts v. Norfolk, etc., R. Co.. 
19 S.E. 521, 39 W.Va. 196, 45 Am. 
S.E. 894, 23 UR.A. 674. 

S.C.—State V. Charleston Light, 
etc., Co.» 47 S.E. 979, $8 B.C, 540. 

45. Wla.—State ex rel. Priogel v. 
Northern States I^ower Co., 8 N,W. 
2d 350, 242 Wis. 345. 

46. Wis.—State ex rel. Priegel v. 
Northern States Power Co., supra. 


structing dam, has no authority to 
ignore or change those details.—Ry¬ 
an V. Chicago, B. & Q. R. Co., C.C.A. 
Wis., 69 P.'2d 137. 

33. Wis.—^Arpin v. Bowman, 53 N. 
W. 161, 83 Wis. 64. 

34. Pa.—^Newbold v. Mead, 57 Pa. 
487. 

46 C.J. p 467 note 40. 

35. Wis.—Volk V. Eldred, 23 Wis. 
410. 

4'5 C.J. p 467 note 41, 

36. N.H.—St. Regis Paper Co. v. 
New Hampshire Water Re.sources 
Board, 26 A.2d 832, 92 N.H. 164. 

37. N.Y.—Thompson v. Ft. Miller 
Pulp, etc., Co., 181 N.Y.S. 714, 111 
Mi^c. 477, modifled on other 
grounds 186 N.Y.S. 817, 196 App. 
Div. 271. 

8, tJ.S,—Hood V. U. S., 49 Ct.Cl. 
669. " ' 

45 C.J. p 467 note 43. 
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There may be no liability for injuries caused by a 
dam which is constructed under statutory authority 
and in compliance therewith,47 but, provided the 
navigator used ordinary care, diligence, and skill,48 
the owner of the dam may be liable where the stat¬ 
ute requires expressly or by implication that the dam 
shall not obstruct navigation,49 or provides for the 
indemnification of those injured,^0 or ,the dam is 
not kept in the condition required by the statute.^^ 

Where one erects a dam in conformity with law, 
and the chute has been rendered unnavigable by 
flood or accident, he is not liable for damages oc¬ 
casioned thereby, before he had time to make re¬ 
pairs,but is liable for an unnecessary obstruction 

too long continued.53 

Backing up or release of water. It has generally 
been held that the proprietors of a dam are not lia¬ 
ble to upper riparian owners or the owners of a 
bridge above the dam for injuries resulting from 
the backing up of the water because of the dam,54 
although in some instances they have been held lia¬ 
ble.A dam owner has been held liable for dam¬ 
ages occasioned by sending masses of logs down the 
stream by means of a flood caused by opening the 
dam,^® but some element of negligent conduct must 
appear, since one constructing a dam in a navigable 
stream is not an insurer against damage to lower 
owners.®'^ One maintaining a dam is liable for in¬ 
juries to a vessel moored above the dam, occasioned 


Co., C.C.A.Mlnn., 99 P.2d 90-2. cer¬ 
tiorari denied Minneapolis. St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 69 S.Ct. 36'2, 305 U.S. 
660, 83 L.Ed, 428, rehearing denied 
59 S.Ct. 487, 306 U.S. '667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P- 
& S, S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040. 

Ala.—Alabama Power Co. v. Smith, 
15'5 So. 601, 229 Ala. 106. 

liahility Is to he detennined hy 
laws of state In which the river is 
located.—Pike Rapids Power Co. v. 
Minneapolis, St. I>. S. S. M. R. Co., 
C.C.A.Minn., 99 F.2d 902, certiorari 
denied Minneapolis, St. P. & S. S. 
M. R. Co. V. Pike Rapids Power Co., 
59 S.Ct. 362, 305 U.S. 660, 83 L.Ed. 
428, rehearing denied >69 S.Ct. 487, 
306 U.S. 667, 83 L.Ed. 1062, certio¬ 
rari denied Pike Rapids Power Co. 
V. Minneapolis, St. P. & S, S. M. R. 
Co., 59 S.Ct. 488, 806 U.S. 640, 83 Lu 
Ed. 1040. 

In absence of notice licensee oper¬ 
ating dam and power plant in naviga¬ 
ble stream need not exercise dili¬ 
gence to asceHain whether operatibn 
will be attended with peril.—Ala¬ 
bama Power Co. v. Smith, 165 
601. 229 Ala. 105, 

US 


47. U.S.^—Pound v. Turck, Wis., 95 
XT.S. 459. 24 L.Ed. 525. 

45 C..r. p 467 note ,52. 

48. Pa.—Newbold v, M(‘ad, 67 Pa. 
487—Plumcr v. Alc.Kandcr, 12 l^a. 
81. 

49. Pa,—Bacon v. Arthur, 4 Watts 
437. 

45 C.J. p 467 note 53. 

60, Mass.—Boston, etc., Mill Corp. 
V. Gardner, 2 m< k. 33. 

51. Ohio.—Bogg V, Xanesville Canal, 
etc., Co., 6 Ohio 410. 

62, Pa,—Roush v. Walter, 10 Watts 

86 . 

63. Ky.—Ktmtu<‘ky Impr. Co. v. 
Ward, 2 Ky.Op. 478. 

54. Pn.—Zimmerman v. Union Canal 
Co., 1 Watts H, 346. 

45 C.J, p 468 note 60. 

65. K.H.—Ilooksett v. Amoskeag 

Mfg. Co.. 44 N.H. 106. 

45 C.J. p 468 note 61. 

56, Minn.—Togerson v. Crookston 
liUmbcr Co., 144 N.W. 164, 123 
Minn. 476. 

Pa,—Dubois v. Glaub, 52 Pa. 238. 

57. Ala.--Alabama Power Co. v. 
Smith. 156 So. 601, 229 Ala. 106. 


58. Minn.—^Wlnans v. North^'m 

States Power Co., 196 N.W. 811, 
158 Minn. 62. 

46 C.J. p 468 note 69. 

59. U.S.—Lynn v. U. S.. C.C.A.Ala., 
110 F.2d 686. 

60. U.S.—Hubbard v. U. S., 92 Ct. 
Cl. 381. 

61. Wis.—Flambeau River Lumber 
Co. V. Chippewa & Flambeau Imp. 
Co., 236 N.W. 679, 204 Wis. 602. 

62. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. S. S. M. R- 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
Sc S. S. M. R. Co. V. Pike Rapids 
I’ower Co., 69 S.Ct. 362, <305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
i5D S.Ct. 487, 306 U.S. 667, 83 L. 
Ed. 1062, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co., 69 S.Ct. 
488, 306 U.S. 640, 83 L.Ed. 1040. 

N.y.—Little Falls Fibre Co. v. Hen¬ 
ry Ford & Son, Inc., 217 N.Y.S. 534, 
127 Misc. 834, modified on other 
grounds 229 N.Y.S. 445, 223 App. 
Div. 659, affirmed 60 S.Ct. 140, 280 
U.S. 3G9, 74 L.Ed. 483. 

45 C.J. p 468 note 6l 

63. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. ^ S. 'S, M. R. 


by the breaking of the dam or gates through his 
fault. 

Dam constructed or maintained by state or federal 
government or agency or licensee thereof. In erect¬ 
ing dams, the Tennessee Valley Authority is merely 
an agency of the United States and is not liable for 
an injury to lands by obstruction of drainage but, 
under a special federal act conferring jurisdiction 
on the court of claims to hear, determine, and render 
judgment on the claim, there may be a recovery of 
damages for injury to a steamboat and its cargo oc¬ 
curring when it struck a submerged wicket of a dam 
constructed and maintained by the federal govern- 
ment.^0 The fact that a company, in obstructing 
streams by the erection of dams, is exercising a 
power derived from the state does not render it im¬ 
mune from liability for damages for its wrongful 
acts committed in the exercise, or in excess, of its 
authority.®! Also, where a license from the federal 
government or the federal power commission for 
the construction of, or addition to, 'a dam provides 
that the licensee shall be, and the United States shall 
not be, liable for damages occasioned to the property 
of others, there may be liability on the part of the 
licensee,®^ but the licensee is not necessarily liable, 
since the provision in the license as to liability is 
intended to save the United States harmless from 
claims for damages and not to reverse the law of 
liability for damages. 


$5 C.J.S.—8 
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§ 41 


§ 41. - Injuries to Dam 

Damages are recoverable for injuries to a dam. 

Damages are recoverable for injuries to a dam by 
persons using the stream,and, on stronger 
grounds, for injuries caused by acts not connected 
with th'e use of the stream for navigation.®^ In¬ 
juries to a dam may be punishable by criminal pro¬ 
ceedings,®® 

§ 42. Deposits of Refuse 

a. In general 

b. Federal statutes 

a. In General 

Deposits of refuse in harbors or other navigable 
waters are unlawful when prohibited by statute or when 
tending to obstruct or impede navigation and not author¬ 
ized by statute. Resulting damages may be recovered on 
the theory of a private nuisance even though the facts 
do not authorize a recovery on the theory of negligence. 

Deposits of refuse and debris in harbors or other 
navigable waters, tending to obstruct or impede nav¬ 
igation and not authorized by statute, are unlaw- 
ful.®7 So also, a deposit of refuse in navigable wa¬ 
ters in violation of a state statute is unlawful, it be¬ 
ing held, in this connection that a statute prohibiting 
the deposit of refuse, wood or timber of any sort ap¬ 
plies to sawdust and shavings,®S but that a prohibi¬ 
tion directed to “all persons, firms or corporations'^ 
does not apply to a municipal corporation.®® How¬ 
ever, the violation of a penal statute prohibiting the 
discharge of solid refuse by a manufacturing estab¬ 
lishment into navigable waters of the United States 
docs not of itself constitute actionable negligence.’^® 
Discharging large quantities of grain residue from 
a grain alcohol plant into a navigable river may 
constitute a private nuisance and render the plant 
operator liable in damages for the cost of removing 


the grain residue from the hold of a partly sub- 
,merged vessel and from the channel of the river 
but no recovery may be had on the theory of neg¬ 
ligence unless it appears that, in discharging the 
grain residue into the river, the plant operator 
failed to observe that degree of care, precaution, and 
vigilance which the circumstances justly demanded 
and that, because of such failure, the vessel owner 

was injured .*^2 

A municipal corporation is not liable for the dam¬ 
age resulting from the failure of its officers to en¬ 
force -an ordinance as to the deposit of refuse in the 
harbor.'^^ 

b. Federal Statutes 

In a case within Its terms, effect fs accorded a federal 
statute prohibiting the deposit of refuse in navigable 
waters or tributaries thereof; and this is also true of a 
statute forbidding the deposit of reruse in New York 
Harbor, and a statute prohibiting the discharge of oil 
into coastal waters from a vessel. 

The purpose of the federal statute, 33 U.vS.C.A. § 
407, prohibiting the dumping of refuse in navigable 
waters generally is the protection of navigation, 
and the statute has been held not to he violated 
where there is no interference with navigation 
but another and more precise view is that, while 
that portion of the statute prohibiting the placing 
of material on the hank of navigable water, or on 
the bank of a tributary of such water, where it is 
liable to be washed into such navigable water and 
impede or obstruct navigation is not violated until 
the material is washed into the riverand obstructs 
navigation,'^'? another portion of the statute prohibit¬ 
ing the depositing of refuse in navigable water or 
a tributary thereof is violated when refuse is so de¬ 
posited regardless of whether or not it impedes or 
obstructs navigation.’?® 


64. Ky.—Jamof? v. Carter, '20 S.W. 
19, 96 Ky. 378, 16 KyJ.. 616. 

Vt.—Coe v. Hall, 41 Vt. 326. 

65. W.Va,—^Watts v. Norfolk, etc., 
R. Co., 19 S.R 521, 39 W.Va. 196, 
46 Am.S.R. 894, 23 L.R.A. 674. 

46 C.J. p 468 note 67. 

66. Ala.—-Olive v. State, 6 So. 653,- 
86 Ala. 88, 4 L.R.A. 33, 

4*5 C.J. p 468 note 69. 

67. Md.—Toy v. Atlantic Gulf & 
Racidc Co., 4 A.2d 767, 176 Md. 197. 

45 O.J. p 474 note 88. 

Right of riparian owner to use of 
water free of unreasonable pollu¬ 
tion see Infra § 65. 

68. Me.—State v. Howard, 72 Me. 
4'59. 

69. La.—^Witham v. New Orleans, 22 

So. 38, 49 La.Ann. 929. I 


Liability of municipality for pollu¬ 
tion of water course by discharge 
of sewage see Municipal Corpora¬ 
tions § 885. 

70. U.S.—Maier v. Publickcr Com¬ 
mercial Alcohol Co., D.C.Pa., 62 F. 
Supp. .161, affirmed, C.C.A., 164 F.2d 
1020. 

71. IJ.S.—Maier v. Publicker Com¬ 
mercial Alcohol Co„ supra. 

73. U.S.—Maier v. Publicker Com¬ 
mercial Alcohol Co., supra. 

73. Wash,—Kitsap County Transp. 
Co. V. Seattle, 135 P. 476, 75 Wash. 
673, Ann.Cas.l916C 116. 

74. U.S.—H. Christiansen & Sons v. | 
City of Duiuth, C.C.A.Minn., 164 
P.2d 205. 

Conn.—Longstean v, Owen McCaf¬ 
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frey'a Sons, 111 A. 788, 95 Conn. 
486. 

45 C.J. p 474 note 95, 

75. Pa.—Brush v. I^ehigh Valley 
Coal Co., 138 A. 860, 290 Pa. 322. 

45 C.J. p 474 note 06 [bj. 

Baznages may not be recovered 
U.S.—H. Christian.sen & Son.s v. City 
of Duluth, aC.A.Minn., 154 
205. 

76. Or.—Myrtle Point Transp. Co. v. 
Port of Coquille River, 168 P, 625, 
86 Or. 311. 

77. U.S.—La Merced, C.C.AWash., 
84 F.2d 444, 

Or.—Myrtle Point Transp. Co. v. 
Port of CoQuille River, 16S P. 625, 
86 Or. 311. 

78. U.S.—La Merced, C.C.A.Wash., 
84 P.2d 444. 

45 C.J. p 474 note 97. 
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The refuse contenipkted '^by'the statute compre¬ 
hends ends cut from piles,but not a barge beached 
on the shorc.^Q Under particular circumstances, oil 
may be refuse matter within the meaning of the 
statute,and the statute may be applied thereto not¬ 
withstanding a separate statute specifically dealing 
with oil,^^ but it is otherwise as to oil which is val¬ 
uable and usable, and hence is not “refuse” in the 
sense in which the word is used in the statute.^s In 
view of the lack of ambiguity therein, the statute is 
to be taken literally ,*^4 and lack of intent on the 
part of a steamship and its officers to violate it does 
not relieve the steamship from the consequences of a 
technical violation thereof.^5 ^ scow violating the 
statute is subject to the penalty although the act was 
contrary to the orders of the owner,S6 but a towing 
tug whose master had no reason to anticipate a vio¬ 
lation by the scow has been held not liable.87 

Statute relating to New. York harbor, 33 U.S.C.A. 
g 441 ^ was likewise intended to prevent the dis¬ 
charge therein of any matter tending to obstruct 
navigation or injure vessels,and only matters ejus- 
dein generis wdth that mentioned in the statute and 
having the same cflect arc within the prohibition.^^ 


Subject to the defense that the violation was an un¬ 
avoidable acGident,^^^ an offending vessel is usually 
held liable in rem^^ without proof that the act was 
! committed by order of a superior ;92 and^ where 
several vessels are engaged in a dumping operation,: 
a vessel whose owner and master are not at fault is 
subject to the penalty prescribed by the statute, 
although only one penalty should be imposed for a 
single violation.94 The vessel at fault may be held 
primarily liable,^® and under some circumstances a 
towing tug wholly without fault has been relieved of 
liability.®^ A vessel, although not participating in 
the operation, which negligently makes it necessary 
for a scow to unload within forbidden limits is lia- 

ble.97 

The provision of the statute, 33 U.S.C.A. § 443, 
requiring a special permit from the supervisor of 
the harbor defining the limits within which matter 
may be deposited has no application where there is 
no intention whatever to deposit, discharge, or place 
in the waters of New York Harbor or adjacent wa¬ 
ters one of the forbidden substances.^^s 

Oil Pollution Act of 1924, 33 U.S.C.A. §§ 431- 
437, making it unlawful to discharge, or suffer or 


79 . U.S.—The Pile Driver No. 2, N. 
T,. 2.*i9 F. 4SS, 152 C.C.A. 3G7. 

80. Conn.—Tionisrstt'an v. Owen Mc- 
Cafi’rc^y’s Sons. Ill A, 05 Conn. 
4SG. 

45 C.J. P 474 note .% [a] (2). 

81. U.S.—Da Merced, C.C.A.Wash., 
84 F.2d 444. 

82. U.5^.—’r.<a Merced, wnpm. 

83 . xT.ft.—V. The Delvalle, D. 
e.r^a., 45 K.Supp. Tl’O. 

84 . xj.S.—r^a C.C.A.Wash., 

84 F.2d 4 14. 

85. The pre.sldetit Coolidge, C. 
C.A.IIawail, 101 F.2d 0.48. 

88. thS.—The Scow No, 9, D.C. 

152 F. 548—Tho Scow No. 

86. Ma.m, 144 F. 952, 75 C.C.A. 672. 

87 , xr.B.—The Beew No. 9, D.C. 

152 R B4H. 

88. N..T.—Wnrner-Quinlan Co. v. U. 
S., C.C.A.N.J., 272 F. 508. 

Statute was not repealed by the 

Kcnoral statute. .18 U.S.C.A. § 407, re¬ 
lating to the deposit of refuse in 
navigable wutera, or hy the Oil Pol¬ 
lution Act of 1924, 31 U.S.C.A. §§ 
43lH[37._Thti Nea Hollis, C.C.A.N.Y., 
lie F.2<1 801. 

Waters Included 

The depoHlting of refuse, mud, or 
sand in the channel of the liudson 
River at a point «ixty miles from the 
harbor is a violation of tho provi- 
sion« of the statute.—U. S, v. The 
Sadie, C.C.N.Y., 41 F. 396. 

Amouut of j>ejaalty 
The amending act of Aug. 18, 1894 


did not reduce to one hundred dol¬ 
lars the minimum penalty for illegal 
dumping in violation of the earlier 
statute.—The 6 S, D.C.N.Y., 247 F. 
348, arnrmed 39 S.Ct. 452, 250. U.S. 
209, 63 L.Ed. 977. 

89. U.S.—^W^arner-Quinlan Co. v. TJ. 

S., aC.A.N.,T., 273 F. 603. 

45 C..T. p 474 note 2. 

Oil iucludod 

U.S,—Tho Nea Hellis, C.C.A.N.Y., 116 
F.2d 803—The Colombo, C.C.A.N. 
Y., 42 Ii".2d 211—The Albania, D.C. 
N.y., 30 F.2;d 737. 

913 . XJ.S.—The J. Rich Steers, N.Y., 
228 F. 319, 142 C.C.A. 611. 

45 C.J. P 474 note 5 [a]. 

Weather 

(1) Where a breeze, gradually in¬ 
creasing to a gale, was not sunicient- 
ly sudden to excuse the master of a 
tug and the master of scows from 
getting to a safe anchorage before 
dumping became necessary because 
of heavy seas, it was held that the 
negligence, although not gross, was 
inexcusable and subjected ‘ the tug 
and scow to a single mlnimtim penal¬ 
ty. — u. V. Various Tugs Scows,, 
D.C.N.Y., 225 T’. 606. 

(2) On the other hand, owner of 
Oil barge from which oil leaked into, 
waters of New York Harbor was 
held not guilty of violating statute 
where, unknown to owner, leak in 
pet cock or another part of bar go, 
which was tightly moored* was 
caused by severe storm, since oil 
leaked into waters through ho direct 
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act of owner, and because of situa*^ 
tion over which owner had no con¬ 
trol.—U. S. V. Carroll Oil Terminals, 
D.C.N.Y., 18 F.Supp. 1008. 

91 . xj,s._The Watuppa, D.C.N.Y., 
19 X^.Supp. 493. 

Proceedings hy libel against vessel 
for recovery of penalty see infra 
§ 48. 

Vessel is liable 

(3) For ae.t of seaman.—The Al¬ 
bania, D.C.N.Y., 30 F.2d 727. 

(2) l^or acts of stevedores.—U. B. 
V. The Helen, C.C.A.N.Y., 164 F.2d 
111 . 

92. U.S.—U. S. v. The Bombay, D. 

C. N.Y., 46 F. 665. 

45 C.J. p 475 note 6. 

93. U.S.—Jayeox v. U. S., N.T., 107 
F. 018, 47 C.C.A. 83. 

45 C.J. p 475 note 7. 

94- U.S.—U. S. V. Various Tugs & 
Scows, D.C.N.Y., 225 F. 605. 

95. U.S.— U. B. V. Varlou.s Tugs & 
Scows, supra, 

96. U.S.—The Watuppa, D.C.N.Y., 
19 F.Supp. 493. 

46 C.J. p 475 note 10* 

97. U.S.—The Augustine, D.C.N.Y.^ 
8 F.2d 287. 

98 . U.S.—The Tiana, D.C.N.Y., 18 

F.Sujip. 72 s, affirmed, C.C.A., 88 F. 
2d 1020. 

HiuitB held siifdolently prescribed i» 
permit or order 

U.S.—U. 'S. V. Various Tugs & Scows* 

D. C.N.Yi, 225 F. 5x05. 

46 C.J. P 474 note 3 [a]. 



§ 43 

permit the discharge of, oil into or upon the coastal 
navigable waters of the United States from any ves¬ 
sel using oil as fuel or carrying oil in excess of lu¬ 
bricating requirements may apply in the case of oil 
dumping in New York Harbor,^9 and it is broad 
enough to cover not only designed discharges of 
oil,i but also unintended discharges,2 except as the 
latter are excused in the case of collision or un¬ 
avoidable accident.3 The statute, however, applies 
only to a discharge of oil from a vessel which uses 
oil for fuel, or carries a cargo of oil, or has on 
board oil in excess of that necessary for her lubri¬ 
cating requirements.** 

§ 43. Ropes, Cables, Pipes, and Nets 

Ropes, wires, cables, pipes, or nets may unlawfully 
Interfere with navigation and give rise to liability on the 
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part of those maintaining them for Injuries caused there¬ 
by. 

Obstructions which may unlawfully interfere with 
navigation and give rise to liability on the part of 
those maintaining them for injuries which they 
cause include ropes,^ lines,® and cables,"^ such, for 
example, as telegraph cables,® power cables,9 tele¬ 
phone wires,^9 electric conduits above the water, 
and also ncts^2 or pipes for various purposes, such 
as sewer pipes,gas pipes,or oil pipe lines.^® 

A pipe or main laid on the bottom pursuant to 
competent authority is not an unlawful obstruc¬ 
tion,i® or a nuisance,or an unlawful interference 
with navigation;^® but the right of vessels to use 
navigable water free from obstructions is paramount 
over the right of a telegraph company under a fed¬ 
eral statute, discussed in the C.J.S. title Telegraphs 
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99. xr.S.— The Nea Hellis, C.C.A.N. 
Y., 116 F.2(i 803. 

1. U.S.—Hegglund v. U. S., C.C.A, 

La., 100 P.2d “68. 

а. U.S.-—The Pan-Am, C.C.A.N.J., 
148 P.2d 925—Heg-glund v. U. S., 
aC.A,La., 100 P.2d 68. 

Avoidable escape 

(1) Where an escape of oil from a 
vessel into the coastal navigable wa¬ 
ters of the United States can be 
foreseen and prevented, it Is a ‘^dis- 
charge suffered or permitted'* within 
the intent of the statute.—Heggrlund 
V, U. S., supra, 

(2) The discharge of any amount 
of oil which can be avoided is pro¬ 
hibited.—Hegglund v. U. S., supreu 

3. U.S.—The Pan-Am, C.C.A.N.J.. 
148 P.2d 925—Hegglund v. U. S., 
C.C.A.La., 100 P.2d 68—The Sunset 
Una, D.C.Tex,, 64 P.Supp. 464. 

4. U.S.—The Nea Hellis, C.C.A.N.Y.. 
116 P.2d 803. 

б. La.—Babin v. Lyons Lumber Co., 
Ltd., 61 So. 855, 132 La. 873. 

e. U.S,—The Swan, D.C.N.Y., 19 F. 
456. 

45 C.J. p 468 note 71. 

7. U.S.—^Vv'estern Union Tel. Co. v. 
Inman & 1. S. S. Co„ N.Y., 59 P. 
366, 8 C.C.A. 152. 

45 C.J. P 468 note 71. 

Liability of vessel or owners for in¬ 
jury to submarine cable see the G. 
J.S. title Shipping § 77, also 45 C.J. 
p 448 note S3, 68 C.J. p 301 notes 
81-88. ■' 

Pault of vessel and puTblie utility 
company 

Under the facts of a particular 
case, both a vessel and a public util¬ 
ity company were held at fault for 
Injury to the vessel arising when a 
cable, which was undergoing repairs 
became entangled in the propeller of 
the vessel.—Morrow S. 'S. Co. v. Su¬ 


perior Water, Light & Power Co., D. 
C.Wis., 31 F.2d 486. 

3. U.S.—The City of Richmond, J>. 

C.N.Y., 43 P. 85. affirmed 69 P, 
366, 8 C.C.A. 162. 

N.Y.—Blanchard v. Western Union 
Tel. Co.. 60 N.Y. 510. 

9. U.S.—The Wonder, C.aA.N.Y., 79 
P.2d 312. 

Who Uabl© 

Liability for Injury to a tug from 
a submarine power cable which was 
laid in part above, Instead of below, 
the river bottom rests on the sub¬ 
contractor who laid the cable and on 
the city for which the work was 
done and which was aware of the 
unlawful Installation, but not on 
contractors who neither installed nor 
directed installment of the cable in 
an improper manner.—The Wonder, 
supra, 

10 . U.S.—Burke v. Southern Bell 
Telephone & Telegraph Co., P.C, 
Ala., 55 P.2d 732, affirmed, C.C.A., 
Southern Bell Telephone & Tele¬ 
graph Co. V. Burke, 62 l''.2d 1015. 

45 C.J. p 468 note 73. 

11. Conn.—^Edward Half Co. v. Hart¬ 
ford Electric Light Co., 138 A. 122, 
106 Conn. 315. 

13, N.C.—Reyburn v. Sawyer, 47 S. 
E. 761, 135 N.C. 328, 102 Am.S.R. 
655, 65 L.R,A. 930. 

13. U.S.—Thom V. South Amboy, D. 
C.N.J., 236 P. 289. 

46 C.J. p 4*68 note 77. 

14. U.S.—Omslaer r. Philadelphia 
Co.. D.aPa,, 31 P. 354. 

46 C.J. P 469 note 78. 

15. Ky.—Cumberland Pipe Line Co. 
V. Stambaugh, 126 S.W. 106, 137 
Ky. 528, 31 L.R.A.,N.S., 1131. 

15. Me.—^Maine Water Co, y, Knick¬ 
erbocker Steam Towage Co., 69 A. 
953, 99 Me. 473; 

46 C.J. p 469 note 80 [a], 
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ZiloezLSd by, or permissios of, seoxe- 
taxy of war 

(1) A license executed by the sec¬ 
retary of war authorizing the plac¬ 
ing of water pipes under navigable 
waters between two states is a mere 
finding and declaration that the 
pipes would not interfere with, or be 
detrimental to. navigation, and is not 
equivalent to a positive declaration 
by authority of congress that the li¬ 
censee may create such obstruction. 
—Hubbard v. Fort, C.C.N.J.. 188 P. 
987—45 C.J. p 469 note 80 Cbj. 

(2) A prior federal statute requir¬ 
ing permission of secretary of war 
did not apply to water main placed 
at bottom of a navigable hay.—Lake- 
wood S. S. Co. V. Superior Water, 

! Light & Power Co., C.C.A.Wis.. 88 P. 
2d 895. 

Maintenance for long time without 
objection 

Long maintenance of a pipe line 
in the edge of a navigable river, 
without objection from the state or 
federal government, indicates clear¬ 
ly, and raises a rebuttable presump¬ 
tion, as against third persons, that 
operator of line is at least a licenHce 
acting with acquiescence or tacit 
permission of these sovereign au¬ 
thorities.—Moundavllle Wat^r Co. v. 
Moundsville Sand Co.. 19 S.K,2d 217. 
124 W.Va, 118, 189 A.L.R. 1199. 

17. U.B.—Sound Marine A Machine 
Corporation v. Westchester Coun¬ 
ty, C.C.A,N,Y., 100 F.2d 360. certio¬ 
rari denied Westchester County v. 
Sound Marine &. Machine Corpora¬ 
tion. 69 S.Ct 582, 306 U.S. 642. 83 
L.Ed. 1042. 

18. U.S.—Sound Marine & Machine 
Corporation v. Westchester Coun¬ 
ty, C.C,A.N.Y.. 100 P.2d 360, cer¬ 
tiorari denlM Westchester County 
V. Sound Marine & Machine Corpo¬ 
ration, 59 S.Ct. 583, 306 U.S. 642, 
83 L.Ed, 1042. 
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and Telephones § 23, also 62 CJ. p 32 notes 19-27; 
to construct and maintain telegraph lines over, un¬ 
der, or across the navigable streams or waters of 
the United States, provided such lines are so con¬ 
structed and maintained as not to obstruct the navi¬ 
gation of such streams or waters and, regardless 
of whether or not a telephone wire over a river is 
•an unlawful obstruction of a navigable stream, the 
telephone company, knowing of the use of the river 
by vessels, is under a duty to exercise reasonable 
care to provide such clearance as will enable vessels 
to pass under the wire with safety.^® 

Ferry cable. In the absence of statutory authori¬ 
ty for the placing of a ferry cable across the river, 
it must be so managed as not to constitute a mate¬ 
rial obstruction to navigation.^! While a ferry ca¬ 
ble permanently stretched near the surface of nav¬ 
igable waters is an obstruction,22 if the boat takes 
the cable from the bottom only a few feet in front 
and rear of it as it passes along,23 or if on the ap¬ 
proach of another vessel the rope is lowered so as to 
give ample space for the boat to pass,24 no material 
obstruction to navigation results. 

Failure to mark or give notice; knowledge. The 
wrongful act may consist wholly or in part of the 
neglect to mark or give adequate notice of the pres¬ 
ence of the obstructing cable, hawser, or wire;^^ 
but, notwith.standing the negligence of a public util¬ 
ity company in not removing submarine cables at an 
earlier date, the negligent action of a dredge owner 
is the immediate and proximate cause of injury to 
his drctlgc where he knows or should know that the 
cables have not been removed and nevertheless be¬ 
gins dredging operations at night, in violation of his 
contract and in the absence of any exigency.2^ 


§ 44 

§ 44- Vessels, Rafts, and Ferries 

Vessels, rafts, and ferries may be operated, anchored, 
or moored in such manner as to constitute an obstruc¬ 
tion to navigation. 

As long as a vessel, no matter how it is guided or 
propelled, does not actually prevent or render haz¬ 
ardous navigation of others it cannot be considered 
an ‘‘obstruction^' to navigation in the ordinary sense 
of the term however, a vessel unwarrantably 
blocking the passage of other vessels may be an un¬ 
lawful obstruction to navigation.28 A vessel is not 
an obstruction to navigation because anchored in or 
near a harbor if room is left for the passage of oth¬ 
er vessels,29 nor is it objectionable that a vessel pro¬ 
jects a reasonable distance beyond the end of the 
wharf or bulkhead,20 and the occasional grounding 
of a vessel is incidental to commerce and not un- 
lawful.2! 

The federal statute making it unlawful to anchor 
or tie up any vessel in a navigable channel in such 
manner as to prevent or obstruct the passage of oth¬ 
er vessels does not absolutely forbid anchoring ex¬ 
cept at such places as would necessarily prevent the 
passage of other vessels or obstruct them in pass¬ 
ing to such an extent as to make the effort to do so 
a dangerous maneuver ;32 and it is not unlawful to 
anchor a vessel in a navigable channel where suffi¬ 
cient passageway is left for other vessels,23 nor 
was the statute intended to prevent the aiding of a 
vessel grounded or in difficulty, even if it involves 
the temporary obstruction of a channcl.24 Whether 
a vessel anchored in a navigable channel is an ob¬ 
struction to navigation in violation of the federal 
statute depends on the facts of the particular case,25 
including weather conditions affecting visibility.2^ 


19. S. V. Henry Steers, 
In<\. TXO.N.Y,, 8 F.Supp. 3G3. 

L.a.- -\V»‘Htt*rn Union Telegraph Co. v. 
I>amp«kib.s Aktieselskabet Mai, 
H7 So. 354, 176 La. 1081. 

20. U.S.—Southern Bell Telephone 
Tol<‘grttph Co. V. Burke, C.C.A. 

Ala., 62 1015. 

2X. CT.S.—Albina Ferry Co. v. The 
Imperial, U.C.Or., 38 F. 614, 13 
Sawy. 639, 3 L.R.A. 234. 

22t Conn.-—Cole v. Austin, 140 A. 

108* 107 Conn. 252. 

45 C.J. p 469 note 82. 

23. Conn.—Cole v. Austin, supra. 

24t. Conn.—Cole v. Austin, supra. 

25. U.S.—The Number 1, N.Y.. 180 

F. S-SO. 104 C.C.A. 126. 

45 C.J. p 409 note 85. 

Ohanging conditions after srivlng' no- 
tioe 

Telephone company giving Infor¬ 
mation respecting height of wires 
pursuant to reauest of master of 


vessel desiring to pass thereunder 
must give information not likely 
presently or later to be harmfully 
misleading; and, after giving the 
requested information, it is negli¬ 
gent in installing additional lower 
wires, and. thereby reducing the 
clearance, without giving any notice 
or warning of the change of condi¬ 
tions.—Southern Bell Telephone & 
Telegraph Co. v. Burke, C.C.A.Ala., 
62 F.2d 1016. 

26. U.S.—P. Sanford Ross, Inc., v. 
Public Service Corporation of New 
Jersey, C.C.A.N.J., 42 F.2d 79. 

27. U.S.—The Vancouver, D.C.Or., 
28 F.Cas.No.16.838, 2 Sawy. 381. 

Conn.—Cole v. Austin, 140 A. 108, 
107 Conn. 252. 

28. U.S.—Smith v. The Alabama, D. 
C.N.T., 22 F.Ca3.No.l2,998a. 

29- Hawaii.—Matsuno v. The Amer¬ 
ican Schooner Concord, 3 Hawaii 
Fed. 29. 

46 C.J. p 470 note 11. 
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30. U.S.—The Hendrik Hudson, N. 
Y., 211 F. 963, 128 C.C.A. 461. 

45 C.J. p 470 note 12. 

31. Del.—Cummins v. Spruance, 4 
Del. 316. 

32. U.S.—Dahlmer v. Bay State 
Dredging & Contracting Co., C.C. 
A.Mass., 26 F.2d 603— The Caldy. 
aC.A.Md., 163 F. 837. 

45 C.J. p 470 note 17. 

33. U.S.—Dahlmer v. Bay State 
Dredging & Contracting Co., C.C. 
A.Mass., 26 F.2d 603—The Caldy, 
C.CJ.A.Md., 163 F. 837. 

45 C.J. p 471 note 19. 

34. U.S,—The Waverley, D.C.N.Y., 
155 F. 436. 

35. U.S.—Strathleven SS. Co., Ltd. 
V. Baulch, Va., 244 F. 412, 157 C.C. 
A. 38, certiorari denied 88 S-Ct. 61, 
245 U.S. 663, 62 L.Ed. 687. 

45 C.J. p'471 note 21, 

36. U.S.—The Belfast, D.C.Mass-, 
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§ 44 

Rafts of lumber continuously moored' in the 
stream are an obstruction to .navigation, and if the 
right to float rafts, as discussed in Logs and Log¬ 
ging §§ 46-58,'is abused civil liability arises for the 
damages thereby causedl^^ 

. Ferries, Freedom of navigation is not necessarily 
interfered with by the granting of a ferry fran¬ 
chise,but such franchise cannot be exercised so, 
as to obstruct or materially interfere with the right 
of the public to use the stream for navigation.^® 

§ 45. Wrecks 

a. In general 

b. Duty to remove wreck 

c. Duty to mark wreck 

d. Injury to, or destruction of, wreck 

a. In General 

The owner of a vessel with knowledge that It Is 
sunk in navigable waters is under a duty to use reason¬ 
able care to avoid injury to others. 

The owner of a vessel with knowledge that it is 
sunk in navigable waters is under a duty to use rea¬ 
sonable care to avoid injury to others by striking 
the vessel.'^^ What is reasonable is determined by 
the imminence.of the danger to be averted and the 
means available to the owner and his cmployccs.^^ 
Part of his duty is to mark the wreck, as discussed 
infra subdivision c of this section, and before that 


is done his obligation is to take reasonable measures 
to police and divert traffic from the wreck,*^3 
maintaining a patrol.^^ While ordinarily the duty 
to maintain a patrol is not delegable,the actual 
institution of a patrol by the coast guard may sus¬ 
pend the owner’s duty to patrol,^® but the owner 
may be liable for his prior negligence in failing to 
take reasonable measures to avert damage.^*^ 

Duty and liability of tug. Where a vessel in tow 
of a tug sinks through no fault of the tug, and the 
circumstances are such that the tug is justified in 
leaving the sunken vessel, it has been held that the 
tug cannot be held responsible for damage sustained 
by another vessel striking the wrcck.^^ 

b. Duty to Eemove Wreck 

If a vessel sinks, the owner may abandon It, In the 
absence of a statute requiring him to remove It, so as 
to be no longer responsible for Its removal or damages 
caused by its obstruction of navigation, at least where 
the sinking occurred through no fault of the owner; but 
until the vessel is abandoned the owner is liable for any 
unnecessary and unreasonable obstruction. 

Duties as to the removal of wrecks constituting 
an obstruction to navigation may be imposed by 
statute.^® If a vessel sinks, the owner may aban¬ 
don it, in the absence of a statute requiring him to 
remove it, so as to be no longer responsible for its 
removal or damages caused by its obstruction of 
navigation,^® at least where the sinking occurred 
through no fault of the owner.^i It has been held, 


226 F. 362—Th« Georgia. D.C.R.I., 
208 F. '635. 

37. N.Y.—Moore v. Jackson. 2 Abb. 
N.Cas. 211. 

38. XJ.S.—The Mary, D.C.Ala., 123 F. 
609—U. S. V. Marthinson, D.C.S.C., 
68 F. 765. 

Injuries incident to driving or raft¬ 
ing log's generally and actions 
therefor see Logs and Logging § 
58. 

39. Wis.—Chapin v. Crusen, 31 Wis. 
209. 

46 C.J. p 471 note 24. 

40. Ill.—Mississippi River Bridge 
Co. V. Lonergan, 91 Ill. 508. 

45 aJ. p 471 note 25. 

Ferry cables see supra § 43. 

41. XJ.S.—In re Berwind-Whlte Coal 
Min. Co.. D.C.N.Y.. 80 F.Supp. 125 
—The Eureka No. 93, D.C.N.T., 7 F. 
Supp. 625. 

General maritime law with reference 
to collisions see Collisions §§ 6-21. 
though sinking is result of 
owner/s negligence, his liability for 
collision with a wreck depends iQn 
the owner's negligence after the 
sinking.—In re Berwind-White Coal 
Min. Co., D.C.N.T.,' 80 F.Supp. 126. 


42. ■ XJ.S.—^In re Berwind-Whlte Coal 
Min. Co., supra. 

Employees of owner were not neg¬ 
ligent in failing to notify the Coast 
Guard after the sinking of the barge 
because they were entitled to rely 
on their expectation that their su¬ 
perior would act on the news of the 
sinking which they conveyed to him 
with reasonable promptness.—In ro 
Berwind-White Coal Min. Co., supra. 

43. XJ.S.—In re Berwind-White Coal 
Min. Co., supra. 

Mere imparting of information to 
Coast Guard is not enough.—In re 
Berwind-White Coal Min. Co., supra. 

44. XJ.S.—In ro Berwind-White Coal 
Min. Co., supra. 

45. U.S.—In re Berwlnd-XVhite Coal 
Min. Co., supra. 

46. XJ.S.—In re Berwind-White Coal 
^iin. Co., supra. 

Coast Guardis desertion of its self- 
assumed and serious duty of patrol¬ 
ling wreck without notice to owner 
was negligence, but the owner who 
was also negligent was liable for all 
the loss resulting,^—^In re Berwind- 
White Coal Min. Co., supra. 

47. XJ.S.—In re Berwind-Whlte Coal 
Min. Co., supra. 


48. U.S.—Worth V. The Wm. Mur- 

tagh, B.C.N.T., 6 F. 102—The 

Swan. C.C.N.Y.. 23 l’'.Ca.s.Xo.X3.GC7. 
3 Blatchf. 285. 

49. Pa.—In re Delaware River 
Channel. 36 Pa.Co. 401. 

45 C.J. p 471 note 27 [aj. 

50. U.S.—Petition of Highland.^ 

Nav. Corporation. C.C.A.N.Y., 29 

F.2d 37—The Manhattan, D.O.Pa., 
10 F.Supp. 45, athrmed. C.C.A., 85 
F.2d 427, certiorari denied XJ. S. v. 
The Bessemer, 57 S.Ct 432, 300 
U.S. 654, 81 L.Bd, 864. 

46 C.J. p 471 note 28. 

Winter lay-up under permit 

Waiver of right to abandon sunk<‘n 
vessels cannot be Implied merely be¬ 
cause they were berthed during win¬ 
ter lay-up under permit .—Petition 
of Highlands Nav. Corporation, C.C. 
A.N.Y., 29 P.2d 87. 

location of sunken vossei does not 
affect owner’s right to abandon.— 
In re Highland Nav. Corporation. D. 
C.N.Y., 24 F.2d 582, afllrmed. C.C.A.. 
Petition of Highlands Nav. Corpora¬ 
tion, 29 F.2d 87. 

51. XJ.S,—BaU V. Berwind, D.C.N.Y.,. 
29 F. 54L 
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however, that the owner' remains liable where the 
sinking was'due to his negligence^2 or the vessel 
was voluntarily sunk;53 and, until the vessel is 
abandoned, failure to take steps to remove it is an 
clement of negligence and the owner is liable for 
any unnecessary and unreasonable obstruction there¬ 
from,but not for an unavoidable obstruction' 
caused by a vessel sunk accidentally and without his 
faulL^^ 

The responsibility of the owner ceases when pub¬ 
lic authorities take possession of, and assume con¬ 
trol over, the wreck as an obstruction to naviga¬ 
tion,^® nor is he personally liable for the expense of 
removing the vessel.®'^ Further, it has been held 
that the government cannot recover the cost of re¬ 
moving a wreck from a tort-feasor who caused the 
sinking either in the case of privately owned ves¬ 
sels or of those owned by the government.®® 

Duty of municipal corporations to remove or 
cause removal. It has been held that a municipal 
corporation is not liable for the damage resulting 
from the failure of its officers to enforce an ordi¬ 
nance as to the removal of sunken vessels,®^ and 
that, although a city may be charged with” the duty 
of keeping navigable streams within its limits free 
from obstructions, it cannot be held negligent in fail¬ 
ing to intervene for the removal of a wreck where 
the owner has in due time undertaken its removal 
through the agency of a reputable and experienced 
wrecking company which is proceeding with appar¬ 
ent diligence and good faith and by a customary 
method.®® So, where the war department has taken 
charge of the removal, under authority of an act of 
congress, its jurisdiction in the matter is exclusive, 
and a city cannot be held negligent in failing to take 


action for the removal of the wreck,nor is the 
municipality answerable where, under the state law, 
the duty of having the wreck raised and removed 
rests on the master warden of the. port, a state offi¬ 
cer, and not on the city.®2 

Duty of person contracting to remove. The ob¬ 
ligation of a person contracting with the owner of 
a sunken vessel to raise and remove it is personal to 
the owner,®® and does not create a duty to get the 
vessel out of a channel used for navigation after 
once having partially raised her.®^ 

c. Duty to Mark Wreck 

(1) In absence of statute 

(2) Under statute 

(3) On whom duty rests 

(4) Nature and sufficiency of marking; 

destruction of buoy 

(1) In Absence of Statute 

Independejitly of statute it is the duty of the owner 
who does not abandon a wrecked vessel submerged in 
navigable waters to mark the wreck or give adequate 
warning of its presence. 

Independently of statute it is the duty of the own¬ 
er who does not abandon a wrecked vessel sub¬ 
merged in navigable waters to mark the wreck or 
give adequate warning of its presence.®® It has 
been said, however, that if a vessel is sunk by una¬ 
voidable accident it is a question of fact whether 
reasonable prudence requires that the wreck be 
marked.®® 

(2) Under Statute 

(a) In general 

(b) Abandonment of wreck 


52. Ala.—Coal Co. v. 

7r» Ho. 400, 16 A la. A PI). 3 
oorliorari deriv'd 76 So. 911, 200 
Ala. sr.n. 

IPr.Mtinu ftc., Hteamboat Co. 
V. 117 Muh.s. 04. 

53. U.H,—II. H. V. Hall, Me., 63 F, 
472, U C.C.A. 204. 

45 C.J. p 471 note 31. 

54. The William Nrd.^^on, D.C. 
K-T.. 206 R 553. 

45 C.J. p 471 note 32. 

55 . K.Y,—Taylor v. Atlantic Mut. 
InH, Co„ 15 N.Y.Super, 106. 

53. N.Y,—Taylor V. Atlantic Mut. 
In«. C<».. 15 N.Y.Super. 360, af- 

flrmfHl 37 K.Y. 275, 

67. U.H.-'-T.oud V. 0. S., C.C.A.Mich., 
2K*6 F. 56. 

46 C.J. P 471 note 35. 

dty ordluanjc* cannot subject own¬ 
er to liability for cost of raising 
sunken ve.s.sels w'here conwreas has 
exempted him from liability.—Peti¬ 


tion of Hig'hlanda Nav. Corporation, 
C.C.A.N.Y., 29 F.2d 37. 

58. U.H.—The Manhattan, P.C.Pa., 
10 F.Supp, 45, alllrmod, C.C.A., 85 
F.2d 427, certioi'ari denied U. H. v. 
The He.Msomer, 57 S.Ct. 432, 300 U. 
H. 654, 81 I.,Fd. 864. 

59. K.Y.—Coonloy v. Albany, 10 K. 
Y.S. 512, 57 Hun 327, afilrmod 30 
K.E. 382, 332 K.Y. 145. 

60. Pa.—McCaulley v. Philadelphia, 
Pa., 119 F. 580, 56 C.C.A. 100. 

61. U.S.—McCaulley v. Philadel¬ 
phia, supra. 

62. U.S.—McCaulley v. Philadel¬ 
phia, supra. 

63. U.S.—New York Marine Co. v. 
Mulligan, C.C.A.N.Y., 31 F.2d 532. 

Inability of contractor for injury to 
wreck see infra subdivision d of 
this section. 

64. U.S.—^New York Marine Co. v. 
Mulligan, supra. 
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Vessel drifted from marking buoy 

lOven if derrU'k vessel of wrecking 
company actually cast adrift sunken 
vessel which had fouled her anchor, 
afi.(‘r partially lifting vessel, wreck¬ 
ing company would not be liable for 
damages to vessels subsequently col¬ 
liding with partially submerged ve.s- 
sel which had drifted considerable 
distance from marking buoy placed 
by lighthouse department to locate 
wreck, where, when veBsel was cast 
adrift, she had already drifted a 
considerable distance from buoy, 
and derrick vessel had no reason to 
believe that the sunken vessel was 
not as far down in water as before 
she slid off her anchor,—New York 
Marine Co. v. Mulligan, supra. 

65. U.S.—In re Berwind-Whlto Coa? 

Min. Co., D.C.N.Y., 80 F.Supp. 126. 
45 C.J, p 472 note 40. 

60. Mass.—Boston, etc., Steamboat 

Co. v. Munson, 117 Mass. 84. 
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'(a) In General 

By fed«»ral statute tire owner of a craft sunk In a 
'tiiavfgable chanrrel is required to mark it with a buoy or 
Ibeacon duri rg the day and a lighted lantern at night, and 
is illable for injuries caused by failure to perform such 
'djuty. The provision of the statute that the wreck must 
:be imarked ‘^immediately" means within a reasonable 
time, measured by the circumstances of the particular 
•caise. 

By federal statute the owner of a craft sunk in a 
navigable channel is required to mark it with a buoy 
or beacon during the day and a lighted lantern at 
night;®7 and is liable for injuries caused by failure 
to perform such duty properly.^^ The statute im¬ 
poses a continuous duty.^^ The term ‘^navigable 
channeh^ as used in the statute includes traveled wa¬ 
ters outside the deeper channels marked by buoys 
for large vessels'^'® and water in slips between piers 
extending into a navigable channel.^^ The test of 
negligence is that of reasonable or prudent conduct 
on the part of the person charged with the duty,*^^ 
and the burden is on the owner of the wreck to ex¬ 
cuse his delinquency or prove that it did not con¬ 
tribute to the accident.'^^ While recovery of dam¬ 
ages resulting from striking an unmarked wreck 
may be barred where the accident is attributable 
solely to the negligence of the operators of the ves¬ 
sel striking the wreck,recovery is not precluded 


because of a statutory violation on the part of the 
vessel striking the wreck which is only a condition 
and not the cause of the injury.'^^ The rule that 
positive evidence ordinarily prevails over that which 
is negative has been applied in determining on con¬ 
flicting evidence whether lights were burning over 
a sunken wreck.76 

Time of marking. Since the statute is crim¬ 
inal,*^7 the duty imposed thereby, although invoked 
as a basis of civil liability, does not arise until the 
owner receives knowledge that his vessel has been 
sunk.'^s The provision of a statute that the wreck 
must be marked ‘^immediately'" means within a rea¬ 
sonable time,*^^ and what is a reasonable time must 
be determined in view of the circumstances of the 
particular case.^® 

(b) Abandonment of Wreck 

The statute does not change the rule of maritime 
law that the owner of a sunken vessel who abandons her 
is not responsible for damage caused to another vessel 
colliding with the wreck. 

The statute docs not change the rule of maritime 
law that the owner of a sunken vessel who abandons 
her is not responsible for damage caused to another 
vessel colliding with the wrcck.^^ However, aban- 


67- U.S.—The Snuff Harbor. D.O.N. 

T. , 63 F.2d 407—In re Berwind- 
Whlte Coal Min. Co,. D.C.N.Y., 80 
P.Supp. 125, 

68, U.-S.—The Snuff Harbor. C.C.A, 

Va., 40 P.2d 27—In re Berwind- 
White Coal Min. Co.. D.C.N.Y., 80 
F.Supp. 125. 

45 C.J. p 472 note 45. 

Statute liaa as its purpose the pro¬ 
tection of other vessels plying: the 
waters and not the protection of a 
vessel which needs no marker to ad¬ 
vise its occupants of the where¬ 
abouts of the sunken vessel.-^Hick- 
man v. Taylor, C.A.Pa,, 170 F.2d 327, 
certiorari denied 69 S.Ct 485. 336 
XT.S. 906, 93 L.Fd. -, rehearing; de¬ 

nied 69 S.Ct. 636, 336 U.S. 921. 93 L. 
Ed. -. 

Failure held proscimate cause of 
damaffe 

U.S.^The Mary A. Blckel. C.C.A.Va., 
46 F.2d 988, 

66. U.S.—-The Chambers, B.C.N.Y., 
298 F. 194, affirmed. C.C.A., 13 F. 
2d 1021. 

7Q. U.S.—Bed Star Towing- & 
Transp. Co. v. Woodburn, C.C.A.K. 
Y.. 18 F.2d 77. 

Slaking held within navigable chan¬ 
nel 

U.S.—The Snuff Harbor, D.C.N.T.. 63 
F.2d 407—^Eastern Transp. Co. v. 

U. D.C.Va./ 29 F.2d 588, af¬ 


firmed. C.C.A., The Snuff Harbor, 
40 P.2d 27. 

71. U.S.—National Forwarding: Co. 

V. Payne. D.C.N.Y., 297 F. 663. 

45 C.J. p 472 note 48. 

72. U.S.—Boston Ins. Co. v. Mesick 
& Mesick, D.C.Conn., 286 F. 531. 

45 C.J. p 472 note 49. 

73. U.S.—The Chambers, D.C.N.Y.. 
298 P. 194, affirmed, C.C.A., 13 F.2d 
1021. 

46 C.J. p 472 note 60. 

74. U.S.—Hickman v. Taylor, C.A. 
Pa., 170 F.2d 327, certiorari denied 
69 S.Ct 485, 336 U.S. 906, 93 L.Ed. 

-, rehearing: denied 69 S.Ct. 636, 

336 U.S. 921, 93 L.Ed. - 

45 C.J. P 472 note 61. 

75. U.S.—The William Nelson, D.C. 
N.Y„ 296 F, 553. 

?5 C,J. p 472 note 52. 

76. U.S.—Boston Ins. Co. v. Mesick 
& Mesick, D.C.Conn,, 28'6 F, 531— 
The Fin MacCool, N.Y., 147 F. 123, 
77 C.C.A. 349. 

77. U.S.—The Snug Harbor, D.C.N. 
Y., 63 F.2d 407. 

46 C.J. p 472 note 68. 

78. U.S.—Petition of Anthony, C.C. 
A.N.Y., 161 F.2d 966-*-In re Ber- 
wind-White Coal Min. Co., D.C.N. 
Y., 80 F.Supp. 126. 

45 C.J. P 472 note 68. 

Incorrect location reported by mAS~ 
ter 

The fact that the master of the 
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vessel sunk advised the owner that 
the vessel was lost in the ocean and 
not in a channel does not of Itself 
excuse the owner from at least some 
efficient effort to locate and mark the 
wreck, especially where the place re¬ 
ported by the master was near the 
channel and the master wa.s uncer¬ 
tain as to his position.—^Thc Snug 
Harbor, C.C.A,Va., 40 F.2d 27, 

79. U.S.—Petition of Anthony 

O’Boylo, Inc., C.C.A.N.Y., 161 F.2a 
966. 

45 C.J. p 473 note 59. 

‘ 80. U.S.—In re Burwind-White Coal 
Min. Co., D.C.N.Y., 80 F.Supp. 125. 

45 C.J. p 473 note 60. 

I^lure to mark within two hour* 
held not unreasonable under circum¬ 
stances, considering wreck occurred 
late at night and owneFs representa¬ 
tives wore not then in office, —Peti¬ 
tion of Anthony O'Boyle, Inc,, C.C.A. 
N.Y., 161 F.2d 966. 

81. U.S.—Petition of Highlands 

Nav. Corporation, C.C.A.N.Y.. 29 F, 
2<i 37. ^ 

46 C.J. p 472 note 64. 

Abandonment as relieving owner of 

duty of removal see supra subdivi¬ 
sion b of this section. 

Even though vessel Is outside deep 
ohann^ owner by abandonment is 
relieved of responsibility.—l^etltion 
of Highlands Nav. Corporation, su¬ 
pra. 
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donment must be by some affirmative act and not 
merely by inaction.^^ failure to mark or remove 
the wreck does not show abandonment,^3 nor is 
abandonment shown by a request asking the light¬ 
house service to mark the wreck,^4 or by a contract 
negotiated but not concluded so as to be binding, 
surrendering all right to the wreck in consideration 
of its removal.^^ 

(3) On Whom Duty Rests 

Under the federal statute the duty of marking a 
wreck rests on the owner, and ordinarily this duty cannot 
be delegated; but it has been held that the requirements 
of the statute are fully complied with when the owner 
secures the services of the lighthouse department or coast 
guard. 

In order that the federal statute may not be ren¬ 
dered ineffectual through divided responsibility,^^ 
the duty of marking a wreck rests on the owner, 
and no one else,^'^ and ordinarily this duty cannot be 
delegated^s or shifted to a tug towing a barge which 
is siink,S^> even though the tug was at fault,90 al¬ 


though the tug may voluntarily assume the duty.^'^ 
The requirements of the statute have been held to 
be fully complied with when the owner secures the 
services of the Lighthouse Departments^- ©ijr the 
Coast Guards3 in placing a marker, and the owner 
cannot thereafter be held responsible for the fail¬ 
ure of the governmental authorities to place a mark- 
erS4 or their negligence in placing a marker.ss* 

On the other hand, it has been held that there is 
no obligation on the lighthouse department to find! a 
wreck, but that this duty is imposed on the owner, 
and, although the department may extend its facili¬ 
ties to the owner to aid in finding the wreck, such 
action on its part does not preempt the field or ex¬ 
cuse the owner from the personal performance of 
a duty imposed by law.S6 Liability under the stat¬ 
ute has been enforced against the United States as 
owner of a sunken vessel, 37 against the director- 
general of railroads undertaking with authority to 
mark an abandoned wreck, but failing to do so prop¬ 
erly,3 8 and against one in possession of a vessel as 


82. U.S.—Gulf Coast Transp. Co. v. 
Ruddock-Orl^ans Cypress Co., D.O. 
La., 17 F.2d 858. 

xro prestunptionL of abandonment 
Under a statute providing- for a 
thirty-day period before abandon¬ 
ment is complete unless legally es¬ 
tablished in le«s lime, there la no 
presumption of abandonment, at 
least not within thirty days.—East¬ 
ern Transp. Co. v. U. S., Va., 47 S. 
Ct 283. 272 U.S. 675. 71 L.Ed. 472— 
The Snug Harbor, CC.A.Va., 40 P.2d 
27. 

VesaeX owned by United States 

To “abandon" a vessel which it 
owns, it wa.s not necea.sary for the 
United States to take positive action 
to that end by sending itself written 
notice or other similar act required 
by the wreck statute.—Bai.timore, 
Crishcld & Onancock Line v. U. S., 
C.C.A.Va., 140 F.2d 230. 

83. U.S.—Eastern Transp, Co. v. U. 
S„ U.C.Va., 20 F.2d 688, aitlrmed, 
C.C.A., The Snug Harbor, 40 F.2d 
27. 

46 C.J. p 472 note 56. 

84. U.B.—The Snug Harbor, D.C.N. 
T., 63 F.2d 407. 

8B. U.S.—Gulf Coast Transp. Co. v. 

Ruddock-Orleana Cypress Co., D. 
C.La.. 17 B',2d 868. 

88 . U.S.—The H. X Moran, C.C.A.N. 

Y., 200 F. 600—The Anna M. Fahy, 
K.Y., 153 866, 83 C.C.A. 48. 

87 . U.S.^—The Snug Harbor, D.C.N. 

Y.» 63 F.2d 407—The Snug Harbor, 
C.C.A.Va., 40 F.2d 27—The K. J. 
Moran, C.C.A.N.Y„ 290 F. 600. 

W; U.S.—The Snug Harbor, D.C.N. 
T., 63 F.2d 407—In re Berwind- 


White Coal Min. Co., D.C.N.Y., 80 
F.Supp. 125. 

45 C.J. P 473 note 67. 

89, U.S.—The Claremont, D.C.N.Y., 
20 F.Supp. 163. 

46 C.J. p 473 note 68. 

90, U.S.—Red Star Towing & 
Transp. Co. v. Woodburn, C.C.A. 
N.Y., 18 F.2d 77. 

46 C.J. p 473 note '69, . 

xrn-tll the opportunity for mark¬ 
ing the wreck exists, the rule absolv¬ 
ing the tug for injuries for which 
she might otherwise be liable is in¬ 
applicable.—In re Pennsylvania R. 
Co., C.C.A.N.Y„ 48 F.2d 659, certio¬ 
rari denied James McWilliams Blue 
Ijine, Inc., v. Pennsylvania R. Co., 52 
S.Ct 21, 284 U.S. 640, 76 L.Ed. 644. 

91, U.S.—The Mary A. Bickel, C.C. 
A.Va., 46 F.2d 988. 

Cause of accident 

A tug which allegedly volunteered 
to mark location of sunken barge 
with plank and allegedly anchored 
plank “not over, but some distance 
laterally from, the wreck" was not 
liable for damages to ves.sel which 
struck sunken barge, in absence of 
showing that owner of vessel was 
misled as to location of sunken barge 
or that vessel's course was influ¬ 
enced by plank's location.—The 
Claremont, D.C.N.Y., 20 F.Supp. 163. 

82. U.S.—^New York Marine Co. v. 
Mulligan, C.C.A,N.Y., 31 F.2d 632 
—The Plymouth, N.Y., 226 F. 483, 
140 C.C.A, 1, certiorari denied 36 
S.Ct. 726, 241 U.S. 676, 60 L.Ed. 
1232. 

tTnited States may set up Light¬ 
house Service's efforts to And and 
mark sunken vessel in d.ischarge of 
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r its obligations as owner, although 
shipping board did nothing.—East¬ 
ern Transp. Co. v. U. S., D.C.Va., 29 
P.2d 688, affirmed, C.C.A., The Snug 
Harbor, 40 F.2d 27. 

93. U.S.—In re Berwind-Whlte Coal 
Min. Co., D.C.N.Y., 80 F.Supp. 125. 
Request that Coast Guard mark 

wreck would probably be sufficient 
to discharge owner's statutory ^duty 
to mark.—Petition of Anthony 
O'Boyle, Inc., C.C.A.N.Y., 161 F.2d 
966. 

Actual effort of the Coast Guard, 
suspends the owner's duty to mark 
from the inception of Coast Guard 
entry on the task of marking.—In re 
Berwind-White Coal Min. Co., D.C.N. 

T. , 80 F.Supp. 125. 

94. U.S.—Wilson V. Mitsui & Co., D. 
C.CaL, 27 F.2d 185. 

95. U.S.—In re Berwind-White Coal 
Min. Co,. D.C.N.Y., 80 F.Supp. 125 
—The Plymouth, C.C.A.N,Y„ 225 F. 
483. 

96. U.S.—The Snug Plarbor, C.C.A. 
Va., 40 F.2d 27, 

Due diligence in finding wreck not 
shown 

U. S.—The Snug Harbor, D.C.N.Y., 53 
F.2d 407. 

Extensiveness of area to be 
searched, because of uncertainty as 
to where vessel sank, did not dim¬ 
inish owner's obligation to find and 
mark wreck.—Eastern Transp, Co. v. 
U. S., D.C.Va., 29 F.2d 588, affirmed, 
C.C.A., The Snug Harbor, 40 F.2d 
27. 

97. U.S.—The Snug Harbor, C.C.A. 
Va., 40 F.2d 27. 

45 C.J. p 473 note 71. 

08 . U.S.—Thames Towboat Co. ▼. 
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bailee ‘^ind standing in the place of the owner.^^ 
When a wreck is legally abandoned to the govern¬ 
ment, the duty to mark the wreck rests exclusively 
on the government.^ 

(4) Nature and .Sufficiency of Marking; 

Destruction of Buoy 

The marking must be one which will be Visible and 
readily understood by mariners, and m^st, of course, be 
properly placed so as to indicate the location of the wreck, 
and it has been held that a buoy must be used. 

The marking must be one which will be visible and 
readily understood by mariners,^ and must, of 
course, be properly placed so as^ to indicate the lo¬ 
cation of the wreck.^ It has been held that a sunken 
wreck rtiust be marked by a buoy, and that it is not 
enough to station watchman to give verbal warn- 
ing.4 Where a vessel is sunk at a pier, it is not 
sufficient merely to place a small red flag on the end 
of the pier® or only a light placed even with the end 
of the’ pier at night,® especially where the wreck ex¬ 
tends some distance beyond the end of the pierJ 

Injury to, or destruction of, buoy. It has been 
held that a vessel colliding with and sinking a buoy 
marking the location of a wreck is presumptively 
negligent, and can exonerate herself only by show¬ 
ing that the accident was inevitable and could not 
have been prevented by ordinary care and reason¬ 
able skill under the circumstances.® 

d. Injury to, or Destruction of, Wreck 

A moving vessel Is not liable for a collision at night 


with a sunken wreck which was not lighted or otherwise 
marked; and, if a wreck Is abandoned, anyone having oc¬ 
casion to navigate the waters may destroy It without lia¬ 
bility. 

A‘ moving vessel is not liable for a collision at 
night with a sunken wreck which was not lighted or 
otherwise marked,^ but the contractor engaged in 
raising the sunken vessel is liable where the colli¬ 
sion was due to his failure to mark the wrcck.^® 
If the wreck of a vessel, whether accidentally or 
negligently sunk in navigable waters, is abandoned, 
anyone having occasion to navigate the waters may 
destroy the wreck without liability,^ t the question 
,of abandonment being one for a JiiryT- If not 
■ abandoned, the right to destroy the wreck <ie|x?nds 
on whether it prevents the navigation of the stream 
or channel with reasonable safety,^® and this is al¬ 
so a question for a jury.^^ Ownership of the ripa¬ 
rian lands, but not of the bed of the stream where 
the wreck lies, gives no right to destroy it.^® 

§ 46. Diversion or Detention of Waters 

A diversion or detention of waters not affecting navi¬ 
gation is not unlawful unless made so by statute, but no 
one may divert or detain navigable waters so as to de¬ 
stroy or Impair navigation; grants by the sovereign of the 
right to divert or detain are subject to the reserve power 
Of the sovereign to control and regulate the use of navi¬ 
gable waters in behalf of the public. 

The right to divert water from a navigable wa¬ 
terway may be granted by tlie stated® or by con- 
gress.!*^ Even without such grant a diversion or 
detention of waters not affecting navigation is n<*t 
unlawful^® unless made so by statute,^® but no per- 


Fiolds, D.C.N.Y., 287 F. 155, af¬ 
firmed, C.C.A.. 25 F.2<i 1023. 

99. U.S.—Second Pool Coal Co. v. 
People’K Coal Co.. Pa., 188 F. 892, 
110 C.C.A. 520, certiorari denied 32 

S. Ct. 526, 223 U.S. 727, 50 L.Ed. 
632. 

45 C.J. p 473 note 73. 

1. U.S.—U. S. V. Travis, C.C.A.Va„ 
165 F.2d 646. 

2. U.S.—The E. M. Millard, D.C.N.T., 
2Si5 F. 94. 

45 C.J. p 473 note 74. 

3. U.S.—The Mary A. Bickel, C.C.A. 
Va., 46 F.2d 988. 

4 . U.S.—The E. M. Millard, D.C.N. 

T. , 2S5 F. 94. 

45 C.J, p 473 note 75. 

5. U.S.—National Forwarding; Co. v. 
Payne, E.C.N.Y., 297 F. 663. 

6. U.S.—-The William Nelson, U.O.N. 
Y., 29'6 F. 653. 

7. U.S.—The William Nelson, supra. 

8. U.S.—Submarine Boat Corpora¬ 
tion V. U. S., C.C.A.N.J., 31 F.2d 
684. 


Accident not shown inevitable 

U.S.—Submarine Boat Corporation v. 

U. S., supra. 

9. U.S.—The Wissahickon, D.C.N.Y., 
226 F. 34'5. 

Injury to, or destruction of, huoy 
supra subdivision c (4) of this 
section. 

10. U.S.—The Wissahickon, supra. 

11. Ala.—De Bardelebon Coal Co. v. 
Cox, 76 So. 409, 16 Ala.App. 172, 
certiorari denied *7$ So. 911, 200 
Ala. 653. 

12. Ala.—De Bardelebon Coal Co. V. 
Cox, supra, 

13. Pa.—Gumbert v. Wood, 23 A. 
404, 146 Pa. 370. 

45 C.J. p 473 note 85. 

14. Ala.—De Bai'deleben Coal Co. v. 
Cox, 76 So. 409, 16 Ala.App. 172, 
certiorari denied 76 So. 911, 200 
Ala. 553. 

15. Ala,—De Bardelebon Coal Co. v. 
Cox, supra. 

16 . N.T.—Niagara Falls Power Co. 

V. Water Power & Control Commis¬ 
sion, 196 N.E. 61, '267 N.Y. 265, re¬ 
argument denied 198 N.E. 372, 26S 
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N.Y. 496, certiorari denied Niagara 
Falls Power Co. v. Water Povv<*r 
Control Commission of State 
N.Y., 156 B.Ct. 128, 29G U.S. 609, 80 
D.Ed. 432. 

Government control of navigable wa¬ 
ters in general sea supra § 10. 

17. U.S.—Chioago Sanitary Hist. v. 

U. S.. Ill., 45 S.Ct. 176, 260 T^S. 
405, 69 352. 

Statutes authoriaiug survey 

through public lands for <’nnai con¬ 
necting river with Lake Michigan 
held not to authorise diversion from 
lake.—State of Wiseon.sin v. State 
of Illinois, 49 S.Ct. 163, 278 U.S. 367, 
‘73 L.Ed. 426. 

18. N.H.—Connecti<‘ut River I/Urn- 
her Co. v. Olcott Falls Co., 21 A. 
1090, Cn N.H. 290, 13 L.H.A. 826. 

45 C.J. P 475 note 23. 

Right of riparian owner to use of 
water .^ee infra § 65. 

Navigability not shown to be im¬ 
paired 

Wis.—State v. Adelmeyer, 265 N.W. 
838, 221 Wifi. 246, 

19. N.Y.—Hempstead v. New York, 
65 N.Y.S. 14, 52 App.Div. 182— 



fi5 C. J. S. 

son may divert or detain navigable waters so as to 
destroy or impair navigation,and such diversion 
or detention constitutes a nuisance.21 A state • 
grant is subject to the reserve power of the state, to 
control and regulate the use of navigable waters in 
behalf of the public22 and to the paramount power 
of the federal government,23 and it has been held 
that the rights of a municipality under such a grant, 
are subordinate to the rights of those using the wa¬ 
terway as a navigable highway24 except as to wa¬ 
ter diverted for domestic use.25 Similarly, a grant 
by congress is subject to fhe reserve power of con¬ 
gress to control and regulate the use of navigable 
waters.^^ 


§ 46 

By statute, power to. control the diversion or de¬ 
tention of waters may be conferred on an adminis¬ 
trative agency.27 The powers of such administra¬ 
tive agency are limited to those conferred by stat- 
ute,23 and must be exercised so as to accomplish the 
declared purpose of the statute.23 Where the level 
of a public lake is controlled and regulated by a state 
commission, it has been held that no individual has 
the right by artificial means to raise or lower the wa¬ 
ter from that leveL^O Under a federal statute in 
effect so providing, navigable waters of the United 
States may not be diverted except as authorized by 
the secretary of war on plans recommended by the 
chief of engineers,31 and a diversion contrary to 
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Cox V. New York, 65 N.Y.S. 74, 26 
Misc. 177. 

Statute construed to proWbit mate¬ 
rial diversion 

t).C.—First Iowa Hydro-Elec. Co-op. 
V. Federal T’ower Commission, 151 
F.2d 20. 80 U.S.App.D.C. 211, re¬ 
versed on other grounds 66 S.Ct. 
906, 328 U.S. 152, 00 L.Ed. 1143, 
rehearing denied 66 S.Ct. 1336, 328. 
U.S. 870, 00 l..Ed. 1647. 

20, Ea.—Ilhenny v. Broussard, 135 
So. 669. 172 La. 805. 

Vt.—State V. Malmauist, 40 A.2d 634, 
114 Vt. 96. 

Wis.—State v. Adfdmeyer, 26'5 N.W. 

838. 221 Wis. 246. 

43 C.J, p 475 note 25, 

Drainage district 

(1) Neither dralnnge district or¬ 
ganized under statute nor one oper¬ 
ating solely hy consent of all con¬ 
cerned has pow<‘r to impair or de¬ 
stroy navigable waters within area 
of propos(‘d dralnnge proJ<tct.—Stale 
V. Adelmeycr. 205 N.W. 838, 221 Wis. 
246—In re (Vawford County Levee, 
etc., List. No. 1, 196 N.W. 874, 182 
Wis. 401, 

(2) War department permit for es¬ 
tablishment of drainagti district 
which expressly provides that it does 
not grant right to infringe federal 
or state laws or to interfere with 
navigation does not authorize drain¬ 
age scheme to be carried out so as to 
destroy large areas of navigable wa¬ 
ters, nor does fact that navigation of 
one stream will be benelited author¬ 
ize drainage district to destroy oth¬ 
er navigable waters; and flndlng of 
state commission that construction 
work of drainage district does not 
materially Impair navigability of wa¬ 
ters cannot bo sustained wh<m con¬ 
trary to facts.—In re Crawford Coun¬ 
ty Levee, etc.. X>lat. No. 1, 196 N.W. 
874. 182 Wi«. 404. 

<3) llowevet, state, acquiescing in 
state commi8al<»n’s determination 
that drainage project did not im¬ 
pair. but improved, navigability of 
river and in status created by com¬ 
pletion of projetJt, has been held not 


to be In position to assert unlawful¬ 
ness of drainage, even though pro¬ 
ceedings to form drainage district 
were dismissed on ground that proj¬ 
ect contemplated destruction of nav¬ 
igable waters.—State v. Adelmeyer, 
supra. 

Reduction of ‘‘natural level'* of lake 

Owner of dam on boatable lake 
who caused water level to be lowered 
could not justify his action on the¬ 
ory that natural level was that which 
existed before any dam had been 
erected, where maintenance of the 
lake at its existing level for long 
period of years had given to such 
level as regards submerged lands 
all the characteristics of a natural 
lake, and artificial level had become 
natural level.—State v. Malmquist, 
40 A.2d 534, 114 Vt. 96. 

21. Vt.—State v. Malmquist, supra. 
45 C.J. p 475 note 25. 

22. N.Y.—^Niagara Falls Power Co. 
V. Water Power and Control Com¬ 
mission, 196 N.B. 61, 267 N.Y. 265, 
rcargument denied 198 N.E. 372, 
268 N.Y. 496, certiorari denied Ni¬ 
agara Falls Power Co. v. Water 
I'ower and Control Commission of 
State of New York, 56 S.Ct. 128, 
296 U.S. 609, 80 L.Ed. 432~Niagara 
Falls Power Co. v. Duryea, 57 N.Y. 
S.2d 777, 186 Misc. 696. 

Va.—Commonwealth v. City of New¬ 
port Nows, 164 S.E. 689, 168 Va. 
621. 

Exemption from licensing law 
N.Y.—^Water Power Sc Control Com¬ 
mission V. Niagara Falls Power 
Co., 45 N.E.2d 907, 289 N.Y. 362. 

23. U.S.—^Niagara Falls Power Co. 
V. Federal Power Commission, C.C. 
A.2, 137 F.2d 787, certiorari de¬ 
nied 64 S.Ct. 206, 820 U.S. 792, 88 
L.Ed. 477, rehearing denied 64 S.Ct. 
261, 320 U.S. 815, ’88 L.Ed. 492. 

N.Y.—^Niagara Falls Power Co. v. 
Water Power and Control Commis¬ 
sion, 196 N.E. 61, 267 N.Y. 265, 
reargument denied 198 N.E. 372, 
268 N.Y. 496, certiorari denied Ni¬ 
agara Falls Power Co. v. Water 
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Power and Control Commission of 
State of New York, 56 S.Ct. 128, 
296 U.S. 609, SO L.Ed, 432. 

24. Pa.—City of Philadelphia v. 
Philadelphia Suburban Water Co., 
163 A. '297, 309 Pa, 130. 

25 . ' Pa.—City of Philadelphia v. 
Philadelphia Suburban Water Co., 
supra. 

26 . Wis.—In re Crawford County 
Levee, etc., List, No. 1, 196 N.W. 
874, 182 Wis. 404. 

No irrevocable discretloii as to 
amount 

A grant by congress to a state for 
the purpose of maintaining a canal 
from a navigable lake confers no ir¬ 
revocable discretion as to the amount 
of water to be withdrawn.—Chicago 
Sanitary Dist. v. U. S., Ill., 45 S.Ct. 
1*76, 266 U.S. 405, 69 L.Ed. 362. 

27 . Wis.—Flambeau River Lumber 
Co. V. Gettle, 236 N.W. 671, 204 
Wis. 524. 

28 . Wis.—Flambeau River Lumber 
Co. V. Chippewa & Flambeau Imp. 
Co., 236 N.W. 679, 204 T^^is. 602— 
Flambeau River Lumber Co. v. Get- 
tie, 236 N.W. 671, 204 Wis. 624. 

29. Wis.—Flambeau River Lumber 
Co. V. Gettle, supra. 

Improvement of navigation for log¬ 
driving 

(1) Under a statute having as one 
of its declared purposes the im¬ 
provement of navigation for log¬ 
driving purposes, the administrative 
agency must exercise its powers of 
control so far as possible in such 
manner as to allow flow of water 
at times and In quantities nece.ssary 
to make river navigable for driving 
logs.—Flambeau River Lumber Co. 
V. Gettle, supra. 

(2) Driving, floating, or rafting 
logs generally see Logs and Logging 
5§ 46-68. 

30. Vt.—Hazen v. Perkins, 105 A. 
249, 92 Vt. 414, 23 A.L.R. 748. 

31. La.—Ilhenny v. Broussard, 135 
So. 669, 172 La. 895. 
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such statute may be enjoiried.^2 xhe secretary has 
discretion as to the amount of, and the conditions 
under which, navigable water may be diverted.^^ 
The secretary may authorize a diversion where nav¬ 
igation will be promoted or will not be injured, 
but he may not sanction a continuing diversion of 
navigable waters for purposes of local sanitation,^^ 

§ 47. Other Obstructions 

Various structures and objects have been held to 
constitute unlawful obstructions to navigation, among 
them posts, submerged piling, accumulations of logs, 
rocks, stones, and the like. 

Various structures and objects, in addition to 
those discussed supra §§ 30-46, have been held to 
constitute unlawful obstructions to navigation, 


such as posts,37 submerged piling,38 accumulations 
of logs,33 rocks, stones, and the like,^® fish traps, if 
of heavy material and unauthorized,and build¬ 
ings outside a levee, in the bed of a stream,^3 qj- sq 
located as to interfere with the operation of a draw¬ 
bridge. ^3 

Levee. Under statutes in effect so providing, the 
consent of federal^^ and state^^ authorities has been 
held necessary before the construction of a levee 
affecting the flow and capacity of a navigable riv¬ 
er. It has been held, however, that federal con¬ 
sent or authorization is not necessary where a levee 
is to be erected outside the limits of a navigable riv¬ 
er, although within the highest fioodwater bounda¬ 
ries of the river.'*6 


32. U.S.—State of Wisconsin v. 

State of Illinois, 49 S.Ct. 163, 278 

U.S. 367, 73 L.Elcl. 4'26. 

Recent rise in lake should not be 
considered in determining extent of 
reduction of water diversion or time 
for such reductions.—State of Wis¬ 
consin V. State of Illinois, 50 S.Ct. 
331, 281 U.S. 696, 74 L.Ed. 1123, en¬ 
larged *53 S.Ct. 671, 289 U.S. 396, 710, 
77 L.Ed. 1283, 1465—State of Wiscon¬ 
sin V. State of Illinois. 50 S.Ct. 266, 
281 U.S. 179, 74 L.Ed. 799. 

Decree agfalnst sanitary district 
Hndingr on state 

Adjudication to reduction of di¬ 
version of waters of Lake Michigan 
by Chicago sanitary district consti¬ 
tuted adjudication against state of 
Illinois, and that state was bound by 
decree.—State of Wisconsin v.. State 
of Illinois, 53 S.Ct. 671, 289 U.S. 396, 
710, 77 L.Ed. 1283, 1465. 

Sabseg,uent act of congress rela¬ 
tive to water supply for Illinois Riv¬ 
er held not to reauire modiflcation of 
former decree providing for reduc¬ 
tion of diversion of water from Lake 
Michigan by Chicago sanitary dis¬ 
trict.—State of Wisconsin v. State of 
Illinois, 53 S.Ct. 67i, 289 U.S. 39i5, 
710, 77 L.Ed. 1283, 1466. 

Pronslons of statute and of pend- 
ing treaty with Canada, relative to 
compensation works for restoration 
of lake levels, held not to require 
modiflcation of decree for reduction 
of water diversion by Chicago sani¬ 
tary district from Lake Michigan.— 
State of Wisconsin v. State of Illi¬ 
nois, 53 S.Ct. 671, 289 U.S. 396, 710, 
77 L.Ed. 1283, 1466. 

Possibility of congressional action 

Right to decree restraining diver¬ 
sion of navigable waters Is not af¬ 
fected by possibility of future con¬ 
gressional action.—State of Wiscon¬ 
sin V* State of Illinois, 60 S.Ct. 331, | 


'281 U.S. 696, 74 L.Ed. 1123, en¬ 
larged 63 S.Ct. 671, 289 U.S. 395, 710. 
77 L.Ed, 1283, 1466—State of Wis¬ 
consin V. State of Illinois, 60 S.Ct. 
266, 281 U.S. 179, 74 L.Ed. 799, 

33. La.—Ilhenny v. Broussard, 13>6 
So. 669, 172 La. 896. 

State would have to 3 riold to fti- 
ture decision of war department that 
state's diversion of waters from wa¬ 
tershed'of river Impairs river's nav¬ 
igability.—State of New Jersey v. 
State of New York, 61 S.Ct. 478, 645, 
283 U.S. 336, 806, 75 L.Ed. 1104, 1426. 

34. U.S.—State of Wisconsin v. 
State of Illinois, 49 S.Ct. 163. 278 
U.S. 367, 73 L.Ed. 426. 

35. U.S.—State of Wisconsin v. 
State of Illinois, 49 S.Ct. 163, 278 
U.S, 367, 73 L.Ed. 426. 

Interest of other states 

Permit to divert water from Lake 
Michigan for sanitary purposes held 
not to give other states any right¬ 
ful interest in maintaining diversion. 
—State of Wisconsin v. State of Illi¬ 
nois, 49 S.Ct. 163, '278 U.S. 367, '73 
L.Ed. 426.' 

38. Railroad tunnel not sufficiently 
lowered 

Ill.—^West Chicago St. R. Co. v. Peo¬ 
ple, 73 N.E. 393, '214 111. 9, affirmed 
i26 S.Ct. !618, 201 U.S. 606, 50 L. 
Ed. 845. 

37. Minn,—Peterson v. Skarp, 134 
N.W. 603, 117 Minn. 102. 

N.C.—State v. Narrows Island Club, 

6 S.E. 411, 100 N.C, 477, 6 Am.S.R. 
618. 

38. U.S.—D. M. Plcton & Co. V. 
Eastes, C.C.A.La., 160 P.2d 189, cer¬ 
tiorari denied 67 S.Ct. 1756, 331 U. 
S. 859, 91 L.Ed. 1866. 

45 C.J. p 476 note 29. 

Diabillty of removal contractor 

(1) The party contracting to re-1 


move submerged piling negligently 
permitted to remain in navigable wa¬ 
ters has been held not liable in tort 
for damages suffered by third person 
in collision therewith.—D. M. Picton 
& Co. V. Bastes, supra. 

(2) However, there is also author¬ 
ity to the contrary.—The Leslie, U. 
C.Pa., 241 P. 943. 

Where pilot adopted unsafe method 
of approaching landing, and ran on 
submerged piling, another method 
being available, owner of vessel dam¬ 
aged could not recover.—Bisso Tow¬ 
boat Co. V. Loui.siana Ry. & Nav. Co., 
C.C.A.La., 31 P.2d 981. 

39. Mo.—Smart v. Aroostook Lum¬ 
ber Co., 68 A. »r)27, 103 Me. 3'T, 14 
L.R.A„N.S., 1083. 

40. U.S.—Corby v, Ramsdell, C.CA. 
N.Y., 48 P.2d 701. 

45 C.J. p 475 note 31. 

41. Alaska.—Powell v. G. W. Hume 
Co., 6 Alaska 486. 

45 C.J. p 476 note 34. 

42. La.—Boyce Cottonseed Oil Mfg. 
Co. V. Red River, etc.. Levee Dist., 
107 So. 506, 160 La. 727. 

43. N.C.—'Lenoir County v. Crabtree, 
74 S.E. 105, 158 N.C. 357, 39 L.R.A., 
N.S., 1213. 

44. Ill,—Duck Island Hunting & 
Pishing Club v. Edward Gillen 
Dock, Dredge & Construction Co,, 
161 N.E. 300, 330 Ill. 121. 

45- Ill.—Duck Island Hunting & 
Pishing Club v. Edward Olllcn 
Dock, Dredge & Construction Co., 
supra. 

Construction and maintenance of 
levees generally see Levees and 
Flood Control 5| 2-12. 

46. Ind.—Cleveland, C., C. & St. L. 
Ry. Co. V. Mumford, 197 N.E, 826, 
208 Ind. 655. 
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3. Remedies 


§ 48. In General 

An individual Is not entitled to sue respecting ob¬ 
structions in navigable waters unless his legal rights are 
affected by such obstructions. 

The ordinary remedies for the obstruction or di¬ 
version of navigable waters are by way of injunc¬ 
tion, as discussed infra § 49, action to abate a nui¬ 
sance, infra § 50, action to recover damages, infra 
§ 51, or criminal prosecution, infra § 54. There are 
also special statutory remedies, such as an action to 
recover a penalty,^^ or a writ of ad quo damnum, 
or an action to compel the restoration of the stream 
to its former condition.'^^ Sometimes the statutory 

remedy is exclusive.^0 

An action for the forfeiture of the franchise of 
an improvement company has been held proper 
where the company improperly obstructs naviga¬ 
tion,^^ or where the franchise has never been ac¬ 
cepted or complied with,52 and certiorari has been 
granted to quash the location of a highway on a 
bcach.52 Mandamus is sometimes employed^^ but 
will not lie unless defendant is shown to be re¬ 
sponsible for the obstruction^^ or unless the indi¬ 
vidual petitioner has sustained special injury not 
common to the general public.56 If there is any ac¬ 
tionable trespass in mooring boats in navigable wa¬ 
ter in front of another person's property, the reme¬ 
dy is at law.57 


As a general rule, a private individual may com¬ 
plain of the obstruction of a navigable stream only 
when he desires to use it for navigation.5S The 
fact that a city has rendered a river unnavigable by 
diverting water therefrom pursuant to statutory au¬ 
thorization is a matter between the city and the 
state of which an adjoining property owner may 
not complain.59 So, also, a private company, where 
it is not concerned and its legal rights are not af¬ 
fected, is not entitled to attack the legality of a per¬ 
mit for the dredging of obstructions from a har¬ 
bor area which has been granted under statutory 
authority by a state official.®^ 

§ 49. Injunction 

a. In general 

b. Persons entitled to sue; parties 

c. Defenses 

d. Pleading, evidence, and trial 
a. In General 

Relief by injunction may be granted In the case of an 
unauthorized obstruction In or over a navigable stream? 
but an Injunction will not be awarded where there Is an 
adequate remedy at law or It does not appear that the 
water involved Is navigable. 

Where an unauthorized obstruction is about to be 
built, or has been erected, in or over a navigable 


47. U.S,—Tho Nea Hollis, C.C.A.N. 

Y., 116 F.2d fiOa. 

45 C.J. p 47G note 43. 

Oo&ditloxis procedexLt 

(1) Xo notice forbidding: deposits 
of refuse in navigrable waters is re¬ 
quired by a state statute in order to 
recover the penalty pre.scribed by the 
statute.—-Pilot Comrs. v. Frost, 4 
Daly. N.Y., 353—46 C.J. p 476 note 19. 

(2) A law requiring: notice to be 
given to persons erecting structures 
beyond the exterior line defined by 
commirssioners for the preservation 
of a harimr is not complied with by 
a defective notice.—Hoard of Comrs. 
of Pilots V. Vanderbilt, 31 N.Y. 266— 

46 C.J. p 476 note 43 [bj. 

<8) ttnder the federal statutes pro¬ 
hibiting the depositing of refuse in 
navigable waters, the conviction and 
fining of a person or corporation are 
not a condition precedent to a pro¬ 
ceeding by Itbel against a vessel for 
a pecuniary penalty.—The 6 S. N.Y.. 
39 act 462, 260 U.S. 269. 63 L.Ed. 977 
—The Scow No. 0, D.C.Mass., 162 P. 
646. 

<4) Under a state statute, however, 
an attachment proceeding is only 
auxiliary to the criminal proceeding, 
and, while the vessel may be seized 
and held until conviction, the attach¬ 


ment may not go to judgment for 
the amount of the fine until the of¬ 
fender is convicted.—^Wallace v. 
State, 46 Ga. 199. 

Payment in lien of contest 
U.S.—The Watuppa, D.CN.Y., 10 P. 
Supp. 493. 

Evidence held sufllclent to sustain 
finding of violation of statute 
U.S.—The Prc.sident Coolidge, C.C.A., 
Hawaii, 101 F;2d G38. 

Evidence held insufficient to sustain 
finding of unavoidable accident 
U.S.—The Pan-Am, C.O,A.N.J., 148 P. 
2d 926. 

Minimum penalty considered suffi¬ 
cient under facts 

U.S,—The Colombo, C.C,A.N.Y., 42 P. 
2d 211—The Watuppa, D.C.N.Y., 19 
P.Supp. 493. 

48. Del.—Bailey v. Philadelphia, 

etc., B. Co., 4 Del. 389, 44 Am.D. 
693. 

49. N.Y.—^Kerr v. West Shore R. Co., 
27 N.B. 833, 127 N.Y. 269. 

46 C.J. p 476 note 45. 

50. Pa.—Spigelmoyer v. Walter, 8 
Watts & S, 540. 

45 aj. p 476 note 46. 

51. Wis.—Black River Impr. Co. v. 
L»a Crosse Booming, etc., Co., 11 N, 
W. 443, 64 Wis. 659, 41 Am.R. 66. 
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52. Wis.—State v. Bancroft, 134 N. 
W. 330, 148 Wis. 124, 38 L.B.A.,N. 
S., 62G. 

53. Mass.—Marblehead v. Essex 
County, i5 Gray 451. 

54. Ill.—West Chicago St. R. Co. v. 
People, 73 N.E. 393, 214 Ill. 9, af¬ 
firmed 26 S.Ct. 618, '201 U.S. 606, 
60 L.Bd. 845. 

Mandamus to compel county to re-« 
move wreckage of bridge see Man¬ 
damus § 180 b (1). 

65. U.S.—U. S. V. Lake Drummond 
Canal, etc., Co., D.C.N.C., 228 p. 
' 66 . 

4'5 C.J. p 476 note 51. 

56. S.C.—State V. Charleston Light, 
etc., Co., 47 S.B. 979, 68 S.C. 640. 

57. Mich.—Bosema v. Construction 
Materials Corporation, 243 N-W. 24, 
268 Mich. 457. 

58- N.Y.—Groat v. Moak, 94 N.Y. 
115. 

59. N.Y,—Mayo v. Wlndels, 5 N.T.S, 
2d 690, 265 App.Div. 22, affirmed 
Mayo V. Chanler, 24 N,B.2d 494, 
281 N.Y. 837. 

60. Wash.—State ex rel. L. A. Con¬ 
ner Co, V. Superior Court for Skaf 
git County, 60 F.'2d 627, 184 Wash 
127. 
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stream, a court of equitj^ will afford relief by in¬ 
junction, although the creation of the obstruction 
is also a*penal offense;®^ but an injunction will not 
be awarded ‘ where there is an adequate remedy at 
law,63 or by summary proceedings before public 
oflEcials,^^ or where it does not appear that the 
ivater obstructed is navigable,or that an ob¬ 
struction to navigation exists which constitutes a 
nuisance and, if the remedy • depends on statu¬ 
tory authority, the conditions prescribed by the 
statute must exist.®'^ Matters not authorizing the 
granting of an injunction against the construction 
of a dam under a license from the Federal Power 
Commission include the enforced removal of a coun¬ 
ty seat^s and an alleged conflict of laws respecting 
the construction of chutes for the passage of fish, 
especially where there is a compliance, or an offer 
to comply, with the laws of the state. 

A person may be enjoined from diverting so much 
of the flow of navigable streams as to render them 
unnavigable.'^o An injunction will be granted to 
protect a dam from injuries and one using a 
stream for floating logs cannot by injunction pre¬ 
vent the owner of a dam from protecting it from 
injury without showing that there is no remedy at 
law.'^2 jiie federal statute, 33 U.S.C.A. § 406, au¬ 
thorizing an injunction where structures have been 
erected in or over navigable waters of the United 
States in violation of 33 U.S.C.A. §§ 401, 403, 404, 


does not make it mandatory on the court, to grant 
an injunction in every suit, but rather contemplates 
that the court shall exercise appropriate discretion 
in each instance in determining whether an injunc¬ 
tion shall be granted.*^^ ’ A state court has no juris¬ 
diction to restrain obstructions erected in another 

state.74 

In a proper case a preliminary injunction may be 
granted before a final determination of the rights 
of the parties.*^® A mandatory injunction requiring 
a defendant to dredge a stream which had been 
shoaled by dumping operations is proper, as is 
also a mandatory injunction requiring an interstate 
bridge company to comply with the provisions of 
its franchise, where monetary damages would not 
completely recompense the city;'^'^ but a mandatory 
injunction requiring the removal of a water main 
and sewer will not be granted where such main and 
sewer do not interfere with navigation by boats cur¬ 
rently using the stream and, if the injunction were 
granted, a bridge constructed by the state, not a 
party to the suit, would still constitute an obstruc¬ 
tion to the use of the stream by larger boatsJ^ 

Suspension of decree. Pending improvement of 
a stream rendering it navigable, the operation of a 
decree enjoining the construction of a fixed bridge 
•across the stream may be suspended to permit the 
construction and use of a temporary bridgeJ^ 


61. U.S.—Neches Canal Co. v. Miller 
. & Vidor Lumber Co., C.C.A.Tcx., 24 

F.2d 763—^Avery v. Pox, C.C.Mich., 
2 F.Cas.No. 674, 1 Abb. 246. 

Wis.—Baker v. Voss, 25D N.W. 418, 
217 Wis. 415. 

45 C.J. p 476 note 66. 

Bam injuringr mill property 

Where the erection of a dam would 
cause injury to mill property situ¬ 
ated above in another state, an in¬ 
junction will be grranted.—Holyoke 
Water Power Co. v. Connecticut Hiv- 
er Co., 62 Conn. 670. 

Additional relief 

Where the case is properly in a 
court of eqiuity because of the equi¬ 
table injunctive relief sought, it may 
be retained to grant other relief 
which would not be proper but for 
the presence of the equitable feature 
when the suit was brought.—^Neches 
Canal Co. v. Miller & Vidor Lumber 
Co., C.C.A.Tex., 24 P.2d 763. 

62. S.C.—State V. Columbia Water 
Power Co., 63 S.E. 884, 82 S.C. 181, 
129 Am.S.R. 876, 22 L.R.A.,N.S., 
435\ 17 Ann.Cas. 343. 

46 C,J. p 477 note 67. 

63. IJ.S.—Heerman v. Beef Slough 
Mfg.,' €tc., Co., G.G.Wis., 1 F. 146. 

45 C.J. p 477 note 60. 


64. N.T,—People v. Horton, i5 Hun 
516, affirmed 64 N.Y. 610. 

65. N.D.—Bissel v. Olson. 143 M.W. 
340, 26 ISr.D. 60. 

45 C.J. p 477 note 62. 

66. U.S.—Sewell v. Arundel Corp., 
C.C.A.Pla., 20 F.2d 603. 

45 C.J. p 477 note 68. 

67. U.S.—U. S. V, Bridgeport Tow¬ 
ing Line, Inc., D.C.Conn., 16 F.'2d 
240. 

45 C.J, p 477 note 59. 

68. U.S,—State of Missouri ex rel. 
' and to Use of Camden County, Mo., 

V. Union Electric Light & Power 
Co., D.C.Mo., 42 P.2d 692. 

69. U.S.—State of Missouri ex rel. 
and to Use of Camden County, Mo., 
v. Union Electric Light «& Power 
Co., supra. 

70. La.—Ilhenny v. Broussard, 136 
So. 669, 172 La. 895, 

71. U.S.—^Kaukauna Water-Power 
Co. v. Green Bay, etc., Canal Co., 
Wis., 12 S.Ct. 173, 142 U.S. 264, 
35 L.Ed. 1004. 

72. Ky.—McClure v. Pock, 9 Ky.Op. 
113. 

73. U.S,—State of South Carolina 
ex rel. Maybank v. South Caroliria 
Electric Sc Gas Co., D.C.S.C.. 41 F. 
Supp. 111. 


74. N.T.—People v. New Jersey 
Cent. H. Co.. 42 N.Y. 2K3. 

Juri.sdiction of federal courts of suits 
to enjoin obstructions see Federal 
Courts § 37, 

75. U.S.—Devoe v, Penrose Ferry- 
Bridge Co., C.C.Pa., 7 F.Cas.No. 
3,845. 

45 C.J. p 477 note 64. 

76. U.S.—Converse v. Portsmouth 
Cotton Oil Refining Corp*, C.C.A. 
Va., 281 F. 981, certiorari dtuiied 
43 S.Ct. 13, 260 U.S, 724, 67 L.Ed. 
482. 

77. U.S.—City of Benwood v. In¬ 
terstate Bridge Co., D.C.W.Va., 30 
F.Supp. 952. 

Willingness to comply as to psrticn- 
lar matter 

Final order should contain manda¬ 
tory injunction directing company to 
make portion of bridge railing above 
land In city solid, as required by 
franchise ordinance, although it ap¬ 
pears that company is willlngr to fix 
railing in manner satisfactory to 
city, where it has not yet done so.— 
City of Benwood v. Interstate Bridge 
Co., supra. 

78. Ill,—^Leitch V. Sanitary List, of 
Chicago. 64 N.E.2d 4’58, 386 Ill. 
433. 

79. N.Y.—Buffalo ▼. Delaware, etc.. 
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b. Persons Entitled to Sue; Parties 

Except where an Individual has sustained a special 
Injury different from that suffered by the general public, 
a suit to enjoin an obstruction of navigable waters may 
be brought only by a public entity. 

If a private person has sustained' special injury 
different from that which the general public suf-: 
fers from an obstruction' of navigable waters, he 
may sue tc mjoin the nuisance ;80 but, if ,he has 
sustained no special injury, he cannot sue,and in 
such case suit may be brought only by a public entity . 
acting through a proper official.S2 Suit may be 
brought by the state,S3 acting through the attorney 
general,where it has a direct interest in the mat¬ 
ter but, unless it sustains a special injury in re¬ 
spect of its property,36 a municipality, county, or 
other subdivision or agency may sue only when it 
is authorized to exert the sovereign power of the' 
state^*^ in respect of the obstruction.^^ Xhe federal 
government may-maintain the suit where it has ju¬ 
risdiction of the waters under its power to regulate 


§ 49 

interstate commerce or its admiralty jurisdiction, 
and it.*has enacted legislation which is violated by 
the obstruction in question,39 but not otherwise.36 
Suit by the government is instituted by, or under the 
direction of, the attorney general.^l 

Parties. An injunction requiring removal of a 
bridge constructed by the state may ■ not be granted 
where the state is not a party to the suit ;^^ a 
bill in equity to restrain each defendant from con¬ 
tinuing to participate in the creation of an obstruc¬ 
tion in a navigable stream is not defective for fail¬ 
ure to aver that all persons causing the condition 
complained of are joined as defendants.33 

c. Defenses 

Erection of the obstruction In pursuance of legisla¬ 
tive authority Is a defense to a suit for an injunction. 

It is usually a defense that the obstruction has 
been erected pursuant to legislative authority but, 
if the obstruction is unlawful, it is, no defense that 


R. Co.. 112 N.Y.f?. 690. 60 Misc, 684, 
amrmod 120 N.Y.S. 1081. 136 App. 
DIv. 274, affirmed 97 N.E. 1103, 204 
N.Y. 562. 

80. XJ.S.—Neehea Canal Co. v. Miller 
& VUlor Lumber Co., ' C-C.A.Tex., 
24 F.2d 763. 

III.—Lclt('h V. Sanitary List, of Chi- 
oaiyo. 17 N.R2d 34, 369 Ill. 469. 
N'.Y.—inttU* Falls Fibre Co. v. Hen¬ 
ry Ford Jic Son, 229 N.Y.S. 445, 223 
App.Div, 550. affirmed 164 N.E. '658, 
241) N.Y. 495. affirmed Henry Ford 
& Son V. Little Falls Fibre Co., 60 

S. Ct. 140, 280 U.S. 369. 74 L.Ed. 
483. 

Wash.'—-Diking DIst. No. 2 of Pend 
Orel lb* County v. Duck Club, 118 P. 
2d 780, 11 Waah.2d 131. 

45 C.J. p 478 note 82. 

81. U.S.—Corpus Juris cited In 

Carolina I^owor Sc I.<iffht Co. v. 
South Carolina Puhlic Service Au¬ 
thority. O.O.A.S.a, 94 F,2d 620, 624, 
certiorari denied 68 S.Ct. 1048, 304 
U.S. 678. 82 L.Kd. 1641, South 

Carolina Power Co. v. South Car¬ 
olina Public Service Authority, 68 
S.Ct. 1048, 304 U.S. 578, 82 L.Ed. 
1541, and South Ciirolina Electric 
Sc OaH Co. V. South Carolina l^ub- 
Uc Service Authority, 58 S.Ct. 1049, 
304 U.S. B78. 82 L.Ed, 1641—Chit¬ 
wood V. South Carolina Electric & 
Oas Co.. D.C.S.C., '61 F.Supp. 486. 
Waah,—I^ampa v. Graham, 36 P.'2d 
543. 179 Wash. 184. 

45 C.J. p 478 note 83. 

Prescriptive riglit 
Corporation continually mooring 
boats beside its wharf with sterns 
projecting into water in front of ad¬ 
joining property on navigable river 
could acquire no prescriptive right 
entitling abutting owner to injunc¬ 


tion.—Rosema v. Construction Mate¬ 
rials Corporation, '243 N.W. 24, 268 

Mich. 457. 

82. U.S.—Carolina Power ' & Light 
Co. V. South Carolina Public Serv¬ 
ice Authority, C.C.A.S.C., 94 F.2d 
520, certiorari denied 68 S.Ct. 1048, 
304 U.S. 578, 82 L.Ed. 1641, South 
Carolina Power Co. v. South Caro¬ 
lina Public Service Authority, 68 
S.Ct. 1048, 304'U.S. 678, 82 L.Ed. 
1'541, and South Carolina Electric 
& Gas Co. v. South Carolina Pub¬ 
lic Service Authority, 68 S.Ct. 1049, 
304 U.S. 678, 82 L.Ed. 1541. 

Pa.—Commonwealth v. Philadelphia 
Sc Reading Coal & Iron Co., 50 Pa. 
Dist. Sc Co. 411. 

Wash.—Diking Dist. No. 2 of Pend 
Oreille County v. Calispel Duck 
Club, 118 P.2d 780, 11 Wash.Zd 
131. 

83. Pa.—Commonwealth v. Philadel¬ 
phia Sc Reading Coal & Iron Co., '50 
Pa.Dist. & Co, 411. 

Wash.—Diking Dist. No. 2 of Pend 
Oreille County v. Calispel Duck 
Club, 118 P.'2d '780. 11 Wash.2d 
131. 

84. Pa.—Commonwealth v. Philadel¬ 
phia Sc Reading Coal Sc Iron Co., 
60 Pa.Dist. &Co. 411. 

46 C.J, p 478 note 77. 

85. U.S,—Pennsylvania v. Wheeling, 
etc., Bridge Co., Pa., 13 How. 618, 
14 L.Ed, 249. 

S.C.—State V. Columbia Water Power 
Co., 63 S.E. 884, 82 S.C. 181, 129 
Am.S.R, 876, 22 L.R.A.,N.S., 435, 17 
Ann.Cas. 343. 

86. N.H.—Dover v. Portsmouth 

Bridge, 17 N.H, 200. 

46 C.J. p 477 note 76. 

87. Wash.—^Diking Dist. No. 2 of 
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Pend Oreille County v. Calispel 
Duck Club, 118 P.2d 780, 11 Wash. 
2d 131. 

Suit in name of state 

Statute authorizing city to sue to 
enjom nuisance in particular lake 
did not authorize such action in 
city’s own name instead of state’s 
name.—City of Madison v. Schott, 
247 N.W. 627. 211 Wis. 23. 

88. Pa.—Philadelphia Port Warden 
V. Philadelphia, 42 Pa. 200. 

45 C.J. p 477 note 74 [a]-[c]. 

89. U.S.—U. S. V. Banister Realty 
Co.. C.C.N.Y., 15>5 F. 583. 

45 C.J. p 478 note 78. 

90. U.S.—U. S: V. Beef Slough Mfg., 
etc., Co., C.C.Wis., 24 F.Cus.No. 
14,559, 8 Biss. 421. 

45 C.J. p 478 note 79. 

91. U.S.—Carolina Power & Light 
Co. V. South Carolina Public Serv¬ 
ice Authority, C.C.A.S.C., 94 F.2d 
'520, certiorari denied 68 S.Ct. 1048, 
304 U.S. 678, 82 L.Ed. 1641, South 
Carolina l^ower Co. v. South Caro¬ 
lina Public Service Authority, 68 
S.Ct. 1048, 304 U.S. 578. 82 L.Ed. 
1541, and South Carolina Electric 
& Gas Co. V. South Carolina Puh¬ 
lic Service Authority, 58 S.Ct, 1049, 
304 U.S, 678, 82 L.Ed. 1541. 

45 C.J. p 478 note 80. 

Discretion 

U.S.—State of South Carolina ex rel. 
Maybank v. South Carolina Electric 
& Gas Co., D.C.S.C., 41 F.Supp. 111. 

92. Ill.—^Leitch V. Sanitary Di.st. of 
Chicago, >54 N.E,2d 468, 386 Ill. 433. 

93. Pa.—^Commonwealth ex rel. v. 
Philadelphia Sc Reading Coal & 
Iron Co., 50 Pa.Dist. <Ss Co. 411. 

94. U.S.—Bollaire, Benwood & 

Wheeling Ferry Co. v. Interstate 
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a public benefit will be conferred by the structure, 
or that the obstruction of navigation will be slight 
or immaterial.96 While the maintenance of the ac¬ 
tion may not be precluded by estoppeP^ or by ac¬ 
quiescence for many years, long delay on the part 
of an individual plaintifiF may be considered as 
bearing on the extent and materiality of the sup¬ 
posed injury,98 and a municipal defendant, which 
has effectively destroyed the navigability of a lake 
many years previously, is not in a position to object 
that the injunction sought will result in the crea¬ 
tion of a public nuisance.99 A defendant raising the 
waters of a stream artificially may not defend on the 
ground that plaintiff’s injuries are a natural result 
of the use of the stream as a highway.^ 

An injunction necessitating compliance with an 
order of the secretary of war, made under statutory 
authority, for the alteration of a bridge will not be 
denied on the ground that the owner is entitled to 
compensation for which congress has made no pro¬ 
vision and it is no defense to a mandatory injunc¬ 
tion requiring the dredging of a stream which de¬ 
fendant had obstructed that the dredging cannot be 
done without authority from the war department, 
where it does not appear that such authority has 
been refused.^ The financial inability of an inter¬ 
state bridge company to comply with a municipal 
franchise ordinance without increasing bridge tolls 
established by the federal government and obtain¬ 
ing the consent of such government to the increase 


is no defense to a suit for a mandatory injunction 
compelling compliance with the ordinance.^ 

d. Pleading, Evidence, and Trial 

The pleadings and evidence rriust be sufficient to 
warrant Injunctive relief. 

The bill or complaint must allege and show inter 
alia the navigability of. the stream and, in a suit 
by a private complainant, it is necessary to allege 
special injury,® the obstruction of navigation by the 
water main or other thing complained of,*^ and also 
the fact that the commerce for which the stream 
will be utilized is lawful.8 A bill by the government 
need not show an actual use of the water in naviga¬ 
tion ;9 and a bill by a state against individuals or 
private corporations need not plead the time, man¬ 
ner, or extent of each of the operations of the sev¬ 
eral defendants contributing to the resulting public 
nuisance^® or the extent to which navigation has 
been impeded but a bill by one state against an¬ 
other, to enjoin a diversion of water from one of 
the Great Lakes on the theory that it may inter¬ 
fere with, or prevent the use of, the waters of the 
Niagara and St. Lawrence Rivers by plaintiff state 
and her citizens for the development of power, is 
insuflficient where it does not show that there is any 
present use of the waters for such purpose which is 
being or will be disturbed or that there is any defi¬ 
nite project for using them which is being or will be 
affccted.^^ 

The burden of proof rests on plaintiff^^ ^nci the 


Bridge Co., C.C.A.W.Va., 40 F.2d 
323, certiorari denied 61 S.Ct. 35, 
282 U.S. 861, 75 L.Ed. 762. 

47 C.J. p 467 notes 49, 62 [aj, p 478 
note 84. 

95. U.S.—Pennsylvania v. Wheeling, 
etc., Bridge Co., Pa., 13 Plow. 618, 
14 L.Bd. 249. 

96. Wis.—Attorney General v. Eau 
Claire, 37 Wis. 400. 

97. U.S.—Rio Grande Dam, etc,, Co. 
V. U. S., N.M., 30 S.Ct. 97, 215 U.S. 
260, 64 L.Ed. 190. 

45 C.J. p 476 note 66 [b], p 479 note 
88 [a] (2), 

Creating or permitting other ohstruc- 
tions 

(1) It Is no defense to a suit by 
the government to enjoin the erec¬ 
tion of unauthorized permanent 
structures that the government has 
failed to take action to abate other 
artificial obstructions to navigation. 
—U, S. V. Lynch, 8 Alaska 136. 

(2) Also, the fact that plaintiff 
city permitted other persons to ob- 
. struct the stream to a far greater 
extent than would be done by de¬ 
fendant's construction is no defense. 
—Rochester v. Erickson, 46 Barb., 
K.Y., 92. 


(3) The fact that plaintiff Is him¬ 
self obstructing a navigable stream 
by means of a dam is no defense to 
a suit to restrain the diversion of 
water above by means of a dam 
erected subsequently.—Miller v. Pln- 
terprise Canal, etc., Co., 76 P. 770, 142 
Cal. 208, 100 Am.S.R. 115. 

98. N.T.—^Van Cortlandt v. Kew 
York Cent. R. Co., 192 NT.E, 401, 265 
N.y. '249. 

99. Cal.—People v. City of Los An¬ 
geles, App., 200 P.2d 122. 

1. Wash.—Burrows v. Grays Harbor 
Boom Co., 87 P. 937, 44 Wash. 630. 

2. U.S.—U. S. V. Louisville Bridge 
I Co., D.C.Ky., 233 F, 270, alUrmed 37 

S.Ct. 168, 242 U.S. 409, 61 L.Ed. 39>5. 

3. U.S.—'Converse v. Portsmouth 
Cotton Oil Refining Corp., C.C.A. 
Va., 281 F, 981, certiorari denied 
43 S.Ct. 13, 260 U.S. 724, 67 L.Ed. 
482. 

4. U.S.—City of Benwood v. Inter¬ 
state Bridge Co.. D.O.W.Va.. 30 F- 
Supp. 962. 

5. Ala.—Morrison v. Coleman, 6 So. 
374, 87 Ala. 655, 6 L.R,A. 384. 

4'5 C.J. p 479 note 92. 

6. U.S.—Spooner v. McConnell, C.C. 
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Ohio, 22 F.Cas.No.13,245. 1 McLean 
337. 

46 C.J. p 479 note 94. 

Complaint held sufficient 

Ill.-—Leitch V. Sanitary DIst. of Chi¬ 
cago, 17 N.E.2d 34. 360 Ill, 4S9. 

7. Ill.—Leitch V. Sanitary Dlst. of 
Chicago, 64 N.B.2d 458. 386 III. 433. 

8. U.S.—Spokane Mill Co. v. Post, 
C.CJdaho, 60 F. 429. 

9. U.S.—U. S. V. Wishkah Boom Co., 
Wash., 136 F. 42, 68 C.C.A. 692, 
appeal dismissed 26 S.Ct 766, 202 
U.S. 613, 50 L.Ed. 1171. 

10 . Pa.—Commonwealth v. Philadel¬ 
phia ^ Reading Coal & Iron Co., 
60 Fa.Dist. & Co. 411. 

11. Pa.—Commonwealth v, Philadel¬ 
phia & Reading Coal & Iron Co., 
supra. 

12. U.S.—New York v. Illinois, 47 S. 
Ct 661, ‘274 U.S, 488, 71 L.Ed, 1164. 

13. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co„ C.O.A,Va., 107 R2d 
769, reversed on other grounds 61 
S.Ct 291, 311 U.S. 377, 63 L.Ed. 
243, rehearing denied 61 S.Ct 648, 
312 U.S. 712, 85 L.Ed. 1143, peti¬ 
tion denied 63 S.Ct 67. 317 U.S. 694, 
8*7 L.Ed. 487. 
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evidence must be sufficient to sustain that burden. 

A state invoking the original jurisdiction of the 
United States supreme court to enjoin a discharge 
of sewage into boundary waters by a sewerage dis¬ 
trict of another state has a greater burden than in 
a suit between private parties and must show by 
clear and convincing evidence a threatened invasion 
of rights of serious magnitude.^^ 

Findings of the Federal Power Commission, in 
an administrative proceeding, as to navigability and 
obstruction of navigation are not conclusive in an 
injunction suit;i^ but a finding in the injunction 
suit which is construed to be equivalent to a finding 
of lack of nuisance is accorded effect.!'^ The court 
properly declines to entertain a contention concern¬ 
ing a matter in respect of which no issue has been 
raised in the complaint and no permission to sue has 
been obtained from the court.^^ 

§ 50. Abatement or Removal 

a. By suit 

b. By act of person injured 
a. By Suit 

An obstruction In navigable waters which consti¬ 


tutes a nuisance may be ordered abated in a suit brought 
for such relief. The suit may be brought by the state, 
or It may be brought by an individual who has sus¬ 
tained special injury differing from that sustained by the 
general public. 

An obstruction in navigable waters which con¬ 
stitutes a nuisance may be abated by -an action 
brought for that purpose b^t the structure will 
not be abated unless it is clearly shown to be an un¬ 
authorized obstruction constituting a nuisance,^® 
since defendant is entitled to the benefit of every 
reasonable doubt.21 Suit may be brought by the 
state,or, in a proper case, by the United States,22 
but not by a municipality, unless it is authorized by 
statute to sue or the structures complained of en¬ 
croach on, or interfere with, its property or the ex¬ 
ercise of its rights.24 A private individual may sue 
if he has sustained special injury not common to the 
entire community,25 but not if he has sustained no 
injury different from that sustained by the general 
public who navigate the waters.26 Separate ripa¬ 
rian landowners may join in an action for abatement 
of an obstruction of the waters contiguous to their 
land.27 

In a suit against a state water resources board to 


Exclusive 'bridgre right 

A bridgt‘ <‘ompany socking to en¬ 
join the con.struction of a competing 
bridge must show that it has re- 
cfivcd from the government an ex¬ 
clusive right which doff'ndant has 
n.sKailed.—Eagle T’a.s.s, etc.. Bridge 
Co. V. Texas-Coahuila Bridge Co., 
Tex.Civ.App., 270 S.W. 007. 

14. Evidence held sulflciont 
tJ.K.— n. S, V. Appalachian Electric 

Bower Co.. Va.. 6l S.Ct. 201, 311 
XT.S. 377, K5 T..Ed, 24.2. rehearing 
denied <U S.C't, 048, 312 TT.R. 712, 
85 E.Ed. 1143. petition dcni(‘d 63 S. 
at, 67. 317 XIS, 504, 87 L.Ed. 487. 

15. U.S.—Nfew York v. New Jersey, 
41 act. 402, 256 U.S. 206, 66 L.Ed. 
937. 

16. U.S.—‘U. S. V. Appalachian Elec¬ 
tric Bower Co., C.C.A.Va., 107 F. 
2d 769. reversed on oth(‘r grounds 
61 RCt. 291. nn U.S. 377, 85 Ij.Ed. 
243. rehearing d(‘nied (51 S.Ct. 548, 
312 U.S. 712, K5 L.Ed. 1143, peti¬ 
tion denital 63 S.Ct. 67, 317 U.S. 
594, 87 L.Ed. 487. 

17. Wis.-. •State ex rel. Bricgcl v. 
Northern States Bower Co,, 8 N.W. 
2d 350, 242 Wls. 345. 

Buies rendered inapplicable by And- 
iug 

Where de.nt ruction of a small 
amount of Unh through maintenance 
of a dam in navigable river was 
found not to a nuisance, the rule 
that private Injury need not be shown 
in order to rnaititain action to en¬ 
join public nui.sance did not apply, 

65 C.J.S-.-S 


nor the rule that in action on behalf 
of stale to enjoin public nuisance 
actual injury is not a prerequisite.— 
State ex rel. Priegel v. Northern 
States Power Co., supra. 

18. Wis.—State ex rcl. Priegel v. 
Northern States Power Co., 8 N.W. 
2d 350, supra, 

19. U.S.—Sewell V. Arundell Corp., 
C.C.A.PIa., 20 P.2d 503. 

45 C.J. p 479 note 2. 

Opportunity to remove structures 
In suit against oil company to 
compel it to remove certain struc¬ 
tures erected over tidewaters under 
a license previously granted, which 
suit in effect sought a revocation of 
the license, a decree, requiring re¬ 
moval only if oil company so desired, 
afforded oil company the opportunity 
of removing its structures.—^Cem- 
mia.sioner of Public Works v. Cities 
Service Oil Co., 32 N.E.2d 277, 308 
Mass. 349. 

SO. U.S.—U. S. V. Bellingham Bay 
Boom Co., C.C.Waah., 72 F. 685, af¬ 
firmed 81 F. 068, 26 C.C.A. 547, re¬ 
versed on other grounds 20 S.Ct. 
343, 176 U.S. 211, 44 L.Ed. 437. 

45 C.J. p 479 note 3. 

I Bulkliead on shore line 
I The state has no right to require 
the abatement or removal of a bulk¬ 
head which is located substantially 
on the shore line and not on the bed 
of a lake.—State v. M. Supple & Sops 
Co., 290 N.W. 139, 234 Wis. 266. 

21. U.S.—Mississippi, etc., B. Co. v. 
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Ward, Iowa, 2 Black 485, 17 L.Ed. 
311. 

22. Ill.—^People V. Metropolitan 

West Side El. B. Co., 120 N.E. 748, 
285 III. 246. 

45 C.J. p 479 note 5. 

Evidence of actual injury is unnec¬ 
essary in a suit by the state whore 
the act of obstruction is in itself 
illegal.—People v. Jessup, 54 N.E. 
682, 160 N.Y. 249—45 C.J. p 479 note 
97. 

23. U.S.—U. S. V. Pittsburgh, etc., 
R. Co., D.C.Ba., 26 F. 113—U. S, v. 
Beef Slough Mfg., etc., Co., C.C. 
Wis., 24 F.Ca.s.No.l4,i559. 8 Biss. 
421. 

24. Wis.—City of Madison v. Schott, 
247 N.W. 627, 211 Wis. 23. 

Statute construed 

A statute authorizing a named city 
to bring an action for abatement was 
construed as authorizing the com¬ 
mencement of such an action by the 
city without first obtaining leave of 
court, and as not authorizing the city 
to bring such an action in its own 
name, instead of in the name of the 
state, as the real party in interest.— 
City of Madison v. Schott, supra. 

25. Wis.—Brce.se v. Wagner, 203 N. 
W. 764, 187 Wis. 109. 

45 C.J. p 479 note 8. 

26. N.Y.—People v. State Tax 

Commn., 169 N.E. 703, 247 N.Y. 9. 

45 C.J. p 480 note 9. 

27. Kan.—^Palmer v. Waddell, 22 
ICan. 3'52. 

Wis.—Barnes v. Bacine, 4 Wis. 464. 
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require the abatement or reconstruction of a dam, 
the claim of nuisance is in effect made against the 
state, and directors of the board should not be made 
parties either as directors or individually.^S Not¬ 
withstanding the board is, by statute, liable to suit, 
the relief sought may be barred in view of a statu¬ 
tory exemption from process to enforce liability.^^ 

b. By Act of Person Injured 

An obstruction of navigation may be abated by any 
person who is injured thereby; and, where the act of 
abatement or removal is not done wantonly or negligent¬ 
ly, the person doing it is not liable for damages to the 
owner of the obstruction. 

Although an exception has been recognized,30 and 
there is some authority to the contrary,31 the gen¬ 
eral rule is that an obstruction of navigation may be 
abated by any person who is injured thereby in his 
rights,32 where no breach of the peace is involved,33 
irrespective of how long the obstruction has been in 
existence.34 It has been held, however, that the 
obstruction must be peculiarly injurious to the per¬ 
son abating it as distinguished from the injury re¬ 
sulting to the public.35 

Injunction against removal. Equity has juris¬ 
diction to prevent the abatement of a structure as a 
nuisance, where the abatement would cause great 
loss to the owner and great inconvenience to the 
public ;3 6 but, in a particular case, the court may 
properly consider plaintiff not entitled to, and may 
refuse to grant, an injunction to restrain the re¬ 
moval of a prohibited structure which is a public 
nuisance,37 or which interferes with a lawful right 
of navigation.38 

Liability for removal. A person who abates or 


removes an obstruction constituting a nuisance is 
not liable in damages to the owner of the obstruc¬ 
tion if the act is not done wantonly or negligently.39 
Especially is this so where the removal is in pursu¬ 
ance of authority conferred by a jury or public ofH- 
cers.'^O However, no wanton injury or needless 
damage may be done,^l and liability exists where the 
abatement is in total disregard of the rights of oth¬ 
ers and without giving the owner of the obstruction 
a reasonable chance to remove it as he was endeav¬ 
oring to do.'^3 Generally questions as to whether 
the removal was necessary,^3 or negligently done,^^ 
or accomplished with more force than necessary,^5 
are for the jury. The destruction of a lawfully 
erected bridge as an obstruction to navigation may 
be an indictable offense.^® 

§ 51. Actions for Damages 

a. In general 

b. Persons entitled to sue; parties 

c. Defenses 

d. Pleading 

e. Evidence 

f. Trial 

g. Damages 

a. In General 

An action for damages may be maintained because of 
injuries received from an unlawful obstruction of navig¬ 
able waters. 

An action for damages may be maintained be¬ 
cause of injuries received from the unlawful ob¬ 
struction of navigable waters,^7 provided defendant 
was at fault and responsible for the obstruction,^3 
although if the obstruction is a nuisance it need not 


28. N.H.—St. Regris Paper Co. v. 
New Hampshire Water Resources 
Board, 26 A.'2d 832, 92 N.H. 164. 

29. N.H.—St. Regis Paper Co. v. 
New Hampshire Water Resources 
Board, supra. 

30. Wis.—Black River Impr, Co. v. 
La Crosse Booming, etc., Co., 11 N. 
W, 443, 64 Wis. 669, 41 Am.R. 66. 

46 C.J. p 480 note 12. 

31. La.—^Vallette v. Patten, 9 Rob. 
367. 

32. Me.—Marion v. Tuell, 90 A. 484, 
111 Me. 566, 51 L.R.A„N.S., 1172. 

45 C.J. p 480 note 14. 

33. Md.—Day v. Day, 4 Md. 262. 

34. Mass.—Arundel v. McCulloch, 10 
Mass. 70. 

N.T.—Renwick v. Morris, 7 Hill 676. 

Statutory right to remove obstruc¬ 
tion from stream is continuing right, 
which may be exercised at any time, 
whether obstruction was placed be¬ 
fore or after enactment of the stat¬ 


ute.-—Beck V. State, 14 S.W.2d 1101, 
179 Ark. 102. 

35. Wis.—Larson v, Furlong, 8 N.W. 
1, 50 Wis. 681. 

4'5 C.J. p 480 note 17. 

36. Va.—Crenshaw v. Slate River 
Oo„ 6 Rand, 245, 27 Va. 245. 

45 C.J. p 480 note 18. 

37. N.T.—^Moore v. Pilot Comrs., 32 
How.Pr. 184. 

38. Wash.—Lant v. Wolverton, '210 
P. 1, 122 Wash. 62. 

Injunction against dredging refused 
Pa.—^Cleveland & P. R. Co. v. Pitts¬ 
burgh Coal Co., 176 A. 7, 317 Pa. 
395, certiorari denied 5‘5 S.Ct. 666, 
296 U.S. 743, 79 L.Ed. 1689. 

39. Tex.—Petty v. San Antonio. Civ. 
App., 181 S.W. 224. 

46 C.J. p 480 note 21. 

40. U.S.—Grummond v. The Bur¬ 
lington, D.C.Mich., 73 P. 268. 

La.—Sicard v. Chltz, 13 La. 111. 
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41. Me.—Marion v. Tuell, 90 A. 484, 
111 Me. 666, 51 L.R.A.,N,S„ 1172. 

42. U.S.—Lallande v. The C. T). Jr.. 
I‘>.C.I..a.. 14 F.Cas.No.8.000, Newb. 
501. 

43. Pa.—Gumbert v. Wood. 23 A. 
404, 146 Pa. 370. 

44. N.Y.—Bedell v. Kirk. 17 N.Y.S. 
638. 

45. Wis.—Larson v. Furlong, 23 N. 
W. 684, 63 Wis. 323. 

46. Me.—State v. Leighton, '22 A. 
380, 83 Me. 419. 

47. Ala.—Harold v. Jones. 5 So. 438, 
86 Ala. 274, 3 L.R.A. 406. 

4'5 C.J. p 480 note 29. 

Statute prescribing penalty does 
not preclude recovery of damages.-- 
Southern R. Co. v. Reeder, 44 So. 
699, 162 Ala. 227, 126 Am.S,R. 23— 
45 C.J. p 462 note 68 [d]. 

48. Md.—Toy v. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757. 176 Md, 197. 

45 C.J, p 481 note 30. 
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appear that defendant was negligent.49 Notice to 
abate the obstruction is not a prerequisite to main¬ 
tenance of the action.^® 

b. Persons Entitled to Sue; Parties 

In the absence of a statute providing otherwise, the 
right of an individual to maintain an action to recover 
damages because of an obstruction is dependent on his 
having sustained a particular and special injury over and 
above that sustained by the public generally. 

A private individual who has sustained any par¬ 
ticular and special injury over and above that sus¬ 
tained by the public generally, as a direct result of 
an obstruction, may maintain an action to recover 
damages therefor,-si but, if he has suffered no spe¬ 
cial damage, an action cannot, under common-law 
rules, be brought by him,52 although a right of ac¬ 
tion is sometimes given by statute.^^ Where gen¬ 
eral authority has been conferred to construct a 
bridge, the state alone has power to complain of 
the improper location of the bridge54 or of the in¬ 
judicious location of the piers of the bridge,^5 un¬ 
less the power to construct the bridge has been wan¬ 
tonly or negligently abused and a private indi¬ 
vidual cannot sue on the ground that the legisla¬ 
ture exceeded its powers in granting the privilege 
of constructing the alleged obstruction.^^ 

Bringing in nezv parties. In a suit against a city 
for injuries to a vessel caused by failure to open a 
drawbridge, a third party, alleged by the city to 
have been the direct cause of such failure, is prop¬ 
erly impleaded where, in an action against a 

city for damages from a hidden obstruction in a nav¬ 
igable river allegedly placed there by the city while 
demolishing a bridge, the additional respondents im¬ 
pleaded are a contractor engaged by the city, the 
contractor's surety, and a subcontractor, the im¬ 
pleading of such additional respondents and a dc- 
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cision as to their respective rights do not relieve the 
city of liability to libelant, and any relief to the city' 
will be by way of recovery over against the addi¬ 
tional respondents.^® 

c. Defenses 

Contributory negligence may be a defense to an ac¬ 
tion for damages from an obstruction of navigation, but, 
under the circumstances, authority granted by a state 
statute or by a federal department or agency, or matters 
claimed to constitute an estoppel, may not relieve from 
liability. 

Notwithstanding the obstruction has in effect im¬ 
proved the navigation of the stream in some places, 
it is no defense in an action to recover for injuries 
occasioned by it to show that the stream could not 
have been navigated in its natural state by the craft 
injured,^® or that defendant has cleared out the 
channel.®^ In an action for an injury occasioned 
by a submerged wire or cable it is no defense that 
the wire would not have occasioned an obstruction 
to a larger boat,^^ or that an iron was allowed to 
project from the bottom of a vessel where it would 
not have interfered with the wire or cable if prop¬ 
erly laid.6® 

StatiUory authorization. Where a navigable 
stream or other water is within the paramount con¬ 
trol of the United States, a state statute authorizing 
an obstruction constitutes no defense to an action 
for damages resulting therefrom nor can a stat¬ 
ute authorizing the obstruction of a stream relieve 
defendant from liability for damages occasioned be¬ 
fore its enactment.®^ In an action against a rail¬ 
road company for injury occasioned by the construc¬ 
tion of its road to a right possessed by plaintiff to 
use a navigable creek for the purpose of storing, 
rafting, and landing lumber for the use of his mill, 
legislative authority to construct a railroad is no 
defense.^® A legislative grant of the right to con- 


Bredging* ooxap&ny 

Md.—Toy V, Atlantic Gulf & Pacific 
Co., aupra. 

45 C.J. p 4S1 note 30 [cj. 

49. S.C.—Drown v. Burton, 67 S.E. 
176. 76 S.O. 362. 

50. U.S.—■Corl>y v. namndell, C.C.A. 
N.Y.. 48 F.2d 701. 

45 C.J. p 481 note 36 Ca3. 

51. Md.^—Toy V. Atlantic Gulf & 
Pacific Co., 4 A.2d 767, 176 Md, 197. 

45 C.J. p 481 note 37. 

Bailee In ponnesaion of vessel when 
vessel was wrongfully damaged by 
an obstruction over navigable waters 
may sue for damages.—Southern Bell 
Telephone & Telegraph Co. v. Burke, 
C.C.A.Ala.. 62 F.2d 1015. 

53. Ga.—South Carolina H, Co. v. 

Moore, 28 OtK 308, 73 Am.D. 778. 

45 C.J. p 482 note 38. i 


53. Mas.s.—Butchers’ Slaughtering, 
etc., Aa.s'n v. Boston, 101 N.E. 42C, 
214 Mass. 254. 

54. N.J.—Stephens, etc., Transp. Co. 
V. Central R. Co., 34 N.J.Law 280. 

65. Pa,—Monongahela Bridge Co. v. 

Kirk, 46 Pa. 112, 84 Am.D. 627. 

46 C.J. p 482 note 41. 

56. Pa,—Jutte V. Keystone Bridge 
Co., 23 A. 236, 146 Pa. 400—Clarke 
V. Birmingham, etc., Bridge Co., 41 
Pa. 147. 

57. Wis.—J. S. Keator Lumber Co. 
V. St. Croix Boom Corp., .38 N.W. 
529, 72 Wis. 62, 7 Am.S.R. 837. 

58. U.S,—Eureka Towing Line v. 
New York, D.C.N.Y., '283 F. 868. 

59. U.S.—^Kelley Island Lime & 
Transport Co. v. City of Cleveland, 
D.C.Ohio, 47 F.Supp. 633. 
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GO. Wis.—Volk V. Eldred, '23 Wis. 
410. 

61. Mo.—^Weller v. Missouri Lum¬ 
ber, etc., Co., 161 S.W. 853, 176 Mo. 
App. 243. 

62. Mo.—Heibcrger v. Missouri, etc., 
Tel. Co., 113 S.W. 730, 133 Mo.App. 
452. 

4'5 C.J. p 482 note 47. 

63. N.Y.—Blanchard v. Western Un¬ 
ion Tel. Co., 60 N.Y. 610. 

64. U.S.—Jolly V. Terre Haute 
Drawbridge Co., C.O.Ind., 13 P.Cas. 
No.7,441, G McLean 237. 

45 C.J. p 482 note 61. 

66. Miss.—Smith v. Louisville, etc., 
R. Co., 62 Miss. 610. 

66. N.J.—Tinsman v. Belvidere Del¬ 
aware R. Co., 26 N.J.Law 148, 69 
Am.D. '565. 

45 C.J. p 483 note 63. 
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struct a dam is-no defense to an action for injury 
occasioned by flowag-e.®'^ .• 

Authorization, or lack of authorisation, hy feder¬ 
al department or officer. Neither authority from the 
war department to discharge grain residue into a 
navigable river,nor a directive from the office of 
production management to change from molasses to 
grain,relieves the operator of a grain alcohol 
plant from liability for injuries caused by the pri¬ 
vate nuisance created by the discharge of large 
quantities of mash into the river. The fact that 
complainant suing for injuries occasioned by the 
filling up of a creek obtained water from the creek 
by means of a pipe placed in the stream without 
consent of the secretary of war constitutes no de¬ 
fense, particularly where the pipe was inconsider¬ 
able in size and was so placed as not in the least 
to impede navigation.'^i 

Estoppel. Although it may be otherwise as to ex¬ 
emplary or punitive damages,*^2 failure to object to 
the construction of a dam,'^3 or to its maintenance 
at a prior time when it did not injure plaintiff, 
does not estop him to maintain an action to recover 
his actual damages. 

Contributory negligence is a dcfense'^6 and may 


preclude recovery,*^6 in admiralty the practice 
is to divide the damages where both parties are at 
fault.77 It is not contributory negligence to make 
an error of judgment in an emergency while en¬ 
deavoring to free a vessel from an unlawful ob¬ 
struction,"^6 or to commit a statutory violation which 
is only a condition and not a cause of the injury 
complained of.'^9 It is no defense that plaintiff 
might have avoided injury by the exercise of the ut¬ 
most care and caution ;S0 only ordinary care and 
caution on his part are required.^! 

d. Pleading 

The complaint In an action for damages growing out 
of the wrongful obstruction of navigable waters must al¬ 
lege facts showing the navigability of the waters ob¬ 
structed, as well as other matters essential to a cause 
of action. 

The complaint in an action for damages growing 
•out of the wrongful obstruction of navigable wa¬ 
ters must allege a cause of action^s by alleging fact.s 
showing plaintiff’s right or title,the ownership 
of, or responsibility for, the obstruction,^^ that 
plaintiff’s injury was occasioned by defendant’s 
wrongful act,6S that the water obstructed was nav¬ 
igable,^6 the manner in which navigation was 


67. N.T.—Crittenden v. Wilson, 5 
Cow. 166, 15 Am.D. 462. 

68. U.S.^Maier v. Publickor Com- 
morc.ial Alcohol Co., D.C.Pa., 62 P- 
Supp. 161, affirmed, C.C.A., 154 P.2d 
1020 . ■ 

69. U.S.—Maier v. Publicker Com¬ 
mercial Alcohol Co., supra. 

70. U.S.—^Converse v. Portsmouth 
' Cotton Oil Roflninfi: Oorp., C.C.A, 

, Va., '281 P. 981, certiorari denied 4>3 

S.Ct. 13, 260 U.S. 724, 67 U.Rd. 482. 

71. U.S.—Converse v. Portsmouth 
Cotton Oil Refining Corp., supra. 

72. La.—Clement v. Louisiana Irri¬ 
gation &” Mill Co., 56 So. 902, 129 
La. 825. 

73. La.’—Clement v. Louisiana Irri¬ 
gation & Mill Co., supra, 

7<i. Ky,—Ireland v. Bowman & Cock¬ 
rell, 113 S.W. 56, 130 Ky. 153, 17 
Ann.Cas. 786, rehearing denied 114 
S.W. 338. 

75. U.S.—Corby v. Ramsdell, C.C.A. 
N.Y., 48 P.2d 701. 

Defense Is not rendered unavaila¬ 
ble by the fact that owners of land 
under navigable water permitted pub¬ 
lic nuisance to remain bn their prop¬ 
erty.—Corby v. Ramsdell, supra. 

76. Me.—Kennebec Towage Co. v; 
State, 52 A.2d 166. 

46 C.J. p 481 note 32. 

Contributory negligence of navigator 
of vessel colliding with bridge see ; 
supra § 35 d. J 


I 77. U.S.—Corby v. Ramsdell, C.C.A. 

N.Y., 48 P.2d 701—U. S. v. Nor- 
I folk-TJerkley Bridge Corporation, 
D.C.Va,, 29 P.‘2d 115. 

45 C.J. p 486 note 26. 

Keconpment of damages is permis¬ 
sible where both parties were at 
fault and both suffered property 
damages.—Northern Pac. R. Co. v. 
Duluth SS. Co., Minn., 252 P. 644, 1C4 
C.C.A. 460, certiorari denied 39 S.Ct. 
12, 248 U.S, 675, 63 L.Ed. 428—46 
C.J. p 464 note 97 [a]. 

78. U.S.—Omslaer v. Philadelphia 
Co., D.C.Pa., 31 P. 354. 

79. U.S.—Maier v. Publicker Com¬ 
mercial Alcohol Co., D.C.Pa., 62 P. 
Supp. 161, affirmed, C.C.A., 164 P. 
2d 1020, 

45 C.J. p 481 note 34, 

80. Pa.—Newbold v. Mead, 67 Pa. 
487. 

45 C.J. p 481 note 35. 

81. Me.—Kennebec Towage Co. v. 
State, 52 A.2d 166. 

Boasouabla judgment at time 
U.S.—^Kelley Island Lime & Trans¬ 
port Co. V. City of Cleveland, D.C. 
Ohio, 47 :^.Supp. 6.33. 

Assumption of lack of obstructions 

(1) Master of ve,ssel was entitled 
to use all of channel of navigable 
river and had right to assume that 
river was free of dangerous obstruc¬ 
tions.—Kelley Island Lime Trans¬ 
port Co. V. City of Cleveland, supra. 
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(2) Pact that yacht was running 
outside surveyed channel would not 
negative liability of owners of land 
under water for maintaining public 
nuisance.—Ck)rby v. KamsdcH, C.C.A. 
N.Y., 48 F.2d 701. 

(3) However, master of yacht, al¬ 
though unfamiliar with waters, was 
chargeable with such knowlcdg<* as 
examination of government cb.art 
would have disclosed; and, where 
he was running outside channel in 
unfamiliar waters at twenty-six 
miles per hour without con.suUing 
government chart, he was contribu- 
torily negligent.—C7orby v. Hams- 
dell, supra. 

82. Cause of action held stated 

U.S.—James McWilliams Blue Line 
V. City of Norwalk, D.C.Conn.. 81 
I'i'.Supp. 818. 

Wis.—Flambeau River Ijumber Co. v. 
Lake Superior Dist. Power Co„ 227 
N.W. 276, 200 Wis. 31. 

Count of complaint held sufdcient 
Ala.—Alabama Power Uo. v. Smith, 
155 So. 601, 229 Ala. 105. 

83. N.Y.—Hudson River R. Co. V- 
Loeb, 30 N.y.Super. 418. 

84. S.C.—Lockwood V. Charleston 
Bridge Co., 38 S.B. 112, 629, 60 S.C. 
492. 

85. W.Va.—Ironton Lumber Co. v. 
Guyandotte Timber Co., 69 S,EJ. 
815, 68 W.Va. 358. 

86. Ind.—Tyrrell v. Lockhart, 8: 
Blackf. 136. 
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obstructed,although it has been held unnecessary 
to state the place where the obstruction's Iocated.^8 
Furthermore, the complaint should allege facts 
showing that the obstruction or detention com¬ 
plained of is unlawful or unauthorized by law;^^^ 
and, if the obstruction was erected pursuant to leg¬ 
islative authority, the complaint must show failure 
to comply with the statute, if that is relied on;^^^ 
but it need not allege that the structure had been 
declared by the secretary of war to be an unreason¬ 
able obstruction to navigation.If the action is 
by a private individual, the complaint must allege 
some special injury different in character from the 
general injury to the public.92 

The complaint need not negative matters of de¬ 
fense,93 as by showing that defendant is not protect¬ 
ed by an exception in the statute on which the ac¬ 
tion is based.94 

Pica or answer, A plea of legislative authority 
must go further and deny that the construction was 
a material obstruction of navigation.95 

Issues, proof, and variance. Where plaintiff 
pleads, and bases his cause of action op, negligence, 
he must, in order to recover, show that the injuries 
sustained were the result of defendant’s negli- 
gence.95 bi other civil actions, the proof must 
correspoiKl with, and not materially vary from, the 
plcadings.97 Under a plea of the general issue, a 
statute authorizing the alleged obstruction,98 but 


not evidence of a prescriptive right,9 9 is admissi¬ 
ble. Evidence as to special damages is not admis¬ 
sible where such damages are not pleaded.^ 

e. Evidence 

■ (1) Presumptions and burden of proof 
'(2) Admissibility • 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

Plaintiff has the burden of showing that defendant 
was responsible for the obstruction and that the ob¬ 
struction caused the injury complained of. 

The burden is on plaintiff to show that defendant 
was responsible for the obstruction^ and that the 
obstruction caused the injury.^ As sometimes stat¬ 
ed, the burden is on plaintiff or libelant to prove 
that defendant or respondent is liable,^ that de¬ 
fendant was negligent,^ and that, as a result of 
such negligence, plaintiff suffered damage to his 
property.5 Also, the burden in some jurisdictions 
rests on plaintiff to shoVr his'freedom from contrib¬ 
utory negligence.'^ 

Ordinarily the burden of showing that an obstruc¬ 
tion is not unlawful is on defendant,*8 but, where 
the placing and removal of a temporary obstruction 
is under the control of the war department, it has 
been held that the burden is on plaintiff to shoyv 
that the obstruction was left in such a manner as to 


S7. WJh.—H all V. Kitfton, 3 Finn. 

206. 4 Ohantll. 20. 

4S C.J. p 4S3 note GO. 

88. N.J.—Mahrhof Bros, Brick Mfff. 
Co. V. Delaware, etc., R. Oo., 16 A. 
12. 51 N.J.Law 56. 

45 C.J. p 483 not<‘ 61, 

89 . Ala.—Mauhlin v. Central of 
(JeorRia R. Co., 61 So. 947, 181 Ala. 
591. 

45 C.J, p 483 note 62. 

90. N.J.—StcijhcnH, etc., Tran.sp. Oo. 
V. Central K. Co., 34 N.J.Law 280. 

45 C.J. p 483 noio 63. 

91. N.J.—('hew V, I»<mnHylvania R. 
Co.. 98 A, 319, 89 N.J.Law 171. 

93* Mo.—Waller v. Mis.Mouri l,4um- 
ben i>U\, Co., 161 S.W. 853. 176 Mo. 
App. 243, 

45 C.J. p 483 note 65. 

93* AlaHka.—Rowell v. G. W. Hume 
Co.* 6 Alaaka 486. 

45 C.J. p 4 83 note 67. 

94L AIa«ka.—Rowell v. G. W. Hume 
Co., Kupra. 

45 C.J. p 483 note 68. 

95. H.S.—Columbua Ins. Co. v* Cur- 

teniua, C.tMU., 6 F.Cas,No.3,045, 6 
Mdjftan 209, 

99. U.S.—Wiaconain Cent. By* Co. v* 


f Reiss S. S. Co.. C.C.A.Wis., 45 P.2d 
366.. ' . . 

97. Ala.—Harold v. Jones,. ,11 So. 
747, 98 Ala. 348, 97 Ala. 637, follow¬ 
ed in 11 So. 748, 97 Ala. 639. 

45 C.J. p 484 note 74, 

98. Ill.—Illinois River Packet Co. v. 
Peoria Bridge Ass'n, 38 Ill. 467. 

99. Tenn.—Southern R. Co. v. B'er- 
guson, 69 S.W. 343, 106 Tenn. 652, 
80 Am.S.R. 908. 

1. Mo.-^Weller v. Missouri Lumber, 
etc., Co., 161 S.W. 863, 176 Mo.App. 
243. 

46 C.J. p 484 note 79. 

2. U.S.—The No. 4, D.C.N.Y., 27 F. 
2d 442—Kelley Island Lime & 
Transport Co. v. City of Cleve¬ 
land, D.C.Ohi'o, 47 F.Supp. 633. 

46 C.J. p 484 note 80. 

3. U.S.—The No. 4, D.C.N.Y., 2*7 F.2d 
442—Kelley Island Lime & Trans¬ 
port Co, v. City of Cleveland, D. 
C.Ohio, 47 F.Supp. 633. 

46 C.J. p 484 note 81. 

4. U.S.—Newtown Creek Towing Co. 
V. Astoria Importing & Mfg. Co., 
C.C.A.N.Y., 47 F.2d 578. 

5* U.S.—The No* 4, D.C.N.Y., 27 P. 

2d 442.^ . I 
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Me.—Kennebec Towage Co. v. Slate, 
52A.2dl66. 

6. Me.—Kennebec Towage Co. y* 
State, supra. 

Absence of dolphin 

In suit for damages to vessel when 
foremast collided with overhanging 
leaf of open drawbridge, where it 
appeared that gross negligence of 
master in navigating vessel was 
proximate cause of collision, burden 
was on libelant, seeking apportion¬ 
ment of damages, to prove that pres¬ 
ence of dolphin would have prevent¬ 
ed collision.—I^aciflc Spruce Corpora- 
tibn V. City and County of San Fran¬ 
cisco, Cal., C.O.A.Cal., 72 F.2d 712. 

7. Me.—Kennebec Towage Co. v. 
State, 5'2 A.2d 166. 

45 C.J. p 484 note 87. 

8. Tenn.—Cantrell v. Knoxville, etc., 
R. Co., 18 S.W. 271, 90 Tenn. 638. 

46 C.J, 484 note 84. 

Owner of bridge, having cited spe¬ 
cial acts of congress and pei^mtts of 
the secretary of war as justifying 
the existence of the bridge, has the 
burden of proving that. In its erec¬ 
tion and maintenance, the - bridge 
conformed to the requirements.—II* 

S. V, NorfolkrBerkley Bridge Corpo¬ 
ration, D.C.Va.v 29 ,F.2d 116. ; 
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constitute a menace to navigation;^ and, if plain¬ 
tiff relies on the failure to comply with statutory 
requirements, he must show deviation^^ and that the 
deviation caused the injury.^^ 

Presumptions; res ipsa loquitur. Where a mov¬ 
ing vessel collides with a stationary object, such as 
a bridge, which is a lawful structure and is not neg¬ 
ligently constructed or maintained, the vessel is pre¬ 
sumptively negligent but it is otherwise where 
the bridge is an unlawful obstruction to naviga- 
tion.13 The failure of the operator of a draw¬ 
bridge to open the draw promptly on reasonable 
signal for the passage of an approaching vessel or 
to give a timely signal or warning to the vessel if 
the draw cannot be opened raises a presumption of 
negligence which the owner or operator of the 
bridge must overcome,and the burden is on him 
to excuse such failure^^ or show that injury to the 
vessel could not have resulted from failure to open 
the draw.i® Xhe doctrine of res ipsa loquitur is 
sometimes considered applicablc,^^ but not where 
the necessary conditions for its application do not 
exist.i^ 

Where the facts are mainly undisputed, plaintiff’s 
failure to produce as witnesses certain officers and 
crew members on duty on the vessel when it col¬ 
lided with a bridge does not give rise to a presump¬ 
tion that, if such persons were called as witnesses, 
their testimony would be unfavorable.^^ 

(.2) Admissibility 

A survey of, or testimony as to matters observed at, 
the scene of the accident, after the occurrence thereof, 
but not too remote In time, is admissible, as Is also other 
competent evidence having a material tendency to prove 
or disprove a fact in Issue. 


Evidence held admissible in actions involving 
obstructions in or over navigable waters includes 
evidence of a custom not to sound the whistle of a 
boat approaching a drawbridge unless the draw is 
closed,20 evidence concerning the usual distance of 
vessels from a bridge when the bridge tenders be¬ 
gin to move the draw,2i testimony as to matters ob¬ 
served at the scene of the accident, and after the oc¬ 
currence thereof, but not too remote in time ,22 sur¬ 
veys made after the accident, although no repre¬ 
sentative of one interested party was present, where 
all persons present testify as witnesses and are 
placed under cross-examination,23 and, on the ques¬ 
tion of injury, evidence of the amount of traffic be¬ 
fore and after the erection of the obstruction,^^ 

On the other hand, it has been held not permissi¬ 
ble to prove the nature of a former structure in jus¬ 
tification of the new, unless decided similarity be¬ 
tween the two is shown,25 or to introduce evidence 
of obstructions maintained by other persons,25 or 
to prove that such navigation as plaintiff was en¬ 
gaged in had not in some instances been profitabIe,27 
or to introduce the record of proceedings, had with¬ 
out jurisdiction, by which the offending structure 
was authorizcd.2S Evidence as to the length and 
size of shingle bolts plaintiff was prevented from 
floating down the stream is immaterial and proper¬ 
ly excluded where it is not disputed that the stream 
was so obstructed that they could not have been 
floated clown, regardless of their si 2 e. 2 ^ 

(3) Weight and Sufficiency 

The matters essential to liability must be established 
by a preponderance of the evidence. 

The matters essential to liability must be proved 
by a fair^o prepondcrance^i of the evidence. A 
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Mich., 223 F. 232, 138 C.C.A. 474. 
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17. Ky.—New St. L. & Calhoun 
Packet Corp. v. Pennsylvania R. 
Co., 194 S.W.2d 977, 302 Ky. 693, 

45 C.J. p 408 note 59 [a]. 

Violation of federal statute for¬ 
bidding deposit of refuse In a naviga¬ 
ble river or tributary thereof is neg¬ 
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Co. v. Port of Coauille River, 168 P. 
626, 86 Or. 311. 
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D.C.Ija., 65 F.Supp. 998, affirmed, C. 
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160 F.2d 189, certiorari denied 57 
S.Ct. 1756. 331 U.S. K59, 91 L.Ed. 
1886. 
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214 Mass. 454. 
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prima facie case may be made by showing the un¬ 
lawful obstruction by defendant and the consequent 
injury.^- Where negligence in failing to ring a fog 
bell is obvious and inexcusable and such fault is in 
itself sufficient to account for a collision by plain¬ 
tiff’s vessel with defendant’s pumping crib in a lake, 
the evidence of fault on the part of the vessel must 
be clear and convincing in order to make a case for 
apportionment of damages.33 In determining what 
occurred on and to an injured vessel, greater weight 
should be accorded to the testimony of persons on 
the vessel than to the testimony of persons not on 
the vessel.^^ 


f. Trial 

Where the case Is tried before a Jury, various mat-, 
ters, such as the navigability of the stream involved, de¬ 
fendant's negligence, and plaintiff's contributory negli¬ 
gence, may, under the evidence, be questions of fact for 
determination by the jury. Instructions to the jury must 

Transport Oo. v. City of Clevo- 
land, D.C.Ohio, 47 F.Supp. 533. 

Evidence lield sufficient 

(1) To authorize or sustain ver¬ 
dict or judgment for plaintiff. 

U.S.—The Eureka No. 93, D.C.N.Y., 

7 F.Supp. (525. 

Fla.—Florida East Coast Ry. Co. v. 

Aehoson. 137 Ho. G95, 102 Fla. 3 5, 
rehearing d<*nied 140 So. 467, 102 
B'la. 15, 87 A.L.R. 905, certiorari de¬ 
nied 52 S.Ct. 407, 285 U.S. 651, 76 

i..Ed. on. 

N.J.—Nash V. We.st Jersey Sc S. S. 

R. Co.. 149 A. 348, 8 

(2) To (‘stahlish soh* responsibil¬ 
ity for damages.—Merritt-Chapman 
& Scott Oorp. V. XT. S., C.A.N.J., 174 
F.2d 205—The No. 1 of New York, 

C.O.A.N.Y., 61 F.2d 783--New York 
Telephone Co. v. Cities Service 
Transp. Co., D.C.N.Y., 23 F.Supp. 426. 

(3) To show, or .sustain findings as 
to, proximate eause.—U. H. v. Travis, 

C.C.A.Va.. 165 F.2<i 546—1). M. Ficton 
Sc Co. V. Eastes, C.C.A.Ea., 160 F.2d 
189, certiorari denied 67 S.Ot. 1756, 

331 U.S. 860, 91 I...Ed, ISOO—Facific 
Spruce Corp<»ration v, City and Coun¬ 
ty of San Francisco, C.C.A.Cal., 72 
F.2d 712—The Ames Si Carroll, No. 

20. C.O.A.N.Y., 66 F.2d 413—Southern 
Bell Telephone Sc Telegraph Co. v. 

Burke, C.O.A.AIa., 62 F.2d 1015— 

Bastes v. 

65 F.Supp. 

Ficton Sc Oo. v, Kastes. 160 F.2d 189, 
certiorari denied 67 S.Ot. 1766, 331 U. 

S. 850. 91 E.Ed. 1886—Kelley Island 
Lime Sc Transport Oo. v. City of 
Cleveland. D.C.Ohio, 47 F.Supp. 533. 

(4) To show, or sustain findings 
as to, fault or negligence of opera¬ 
tor or tender of drawbridgt^—l^enn- 
sylvania R. Co. v. The Buchanan 
Boys. O.C.A.N.Y., 155 F.2d 686—New¬ 
town Creek Towing Co. v. City of New 


be limited to the issues and correctly state the condi¬ 
tions on which liability depends. 

Although asserted in an action at law in a federal 
court, issues raised by a counterclaim for damage 
to a vessel as the alleged result of negligent main¬ 
tenance and operation of a drawbridge may be 
tried and determined as though the case were in 
fact pending in admiralty.35 As in other civil ac¬ 
tions tried before a jury, sharply contested facts 
present questions for determination by the jury.36 
Particular questions which have been held, under 
the evidence, to be questions for the jury include 
the navigability of the stream the reasonableness 
of the use of the stream by defendant whether 
defendant was negligent in creating^^ or permit- 
ting^O the obstruction complained of, or in failing to 
open a drawbridge promptly or give a timely signal 
that it could not be opened,^^ or in opening a ^draw¬ 
bridge only partially whether his act was the 
proximate cause of the injury what was a rea- 

32. La,—New Orleans Basin Canal, 
etc., Road Board of Control v. W. 
W. Carre Co., Ltd., 7 La.App., Or¬ 
leans, 306. 

46 C.J. p 486 note 97. 

Res ipsa loquitur see supra, subdi¬ 
vision e (1) of this section. 

33. U.S. —Goodrich Transit Co. v. 
Chicago, C.C.A.Ill., 4 P.2d 636. 

34. U.S.—Kelley Island Lime & 
Transport Co. v. City of Cleveland, 
D.C.Ohio, 47 F.Supp. 5 33. 

35. U.S.—State Road Dept, of State 
of Fla. V. U. S., D.C.Pla., 78 F 
Supp. 278. 

36. Me.—Kennebec Towage Co. v. 
State, 62 A.2d 166. 

37. Tenn.—Southern R. Co. v. Fer¬ 
guson, 60 S.W. 343, 106 Tenn. 562, 
80 Am.S.ll. 908. 

45 C.J. p 486 note 99. 

38. Me.—Davis v. Winslow, 61 Me. 
264, 81 Am.D. 673. 

45 C.J. P 486 note 6. 

39. Minn.—Peterson v, Skarp, 134 
N.W. 603, 117 Minn. 102. 

Or.—Myrtle Point Transp. Co. v. 
Port of Coquille River, 168 P. 626, 
86 Or. 311. 

40. Mo.—^Heiberger v. Missouri, etc., 
Tel. Co., 113 S.W. 730, 133 Mo.App. 
462. 

41. Ark.— Corpus Juris quoted iu 

Missouri Pac. R. Co. v. Fox, 188 
S.W.2d 300, 302, 208 Ark. 863. 

45 C.J. p 462 note 60. 

Refusal to open 

Ark.—MLssouri Pac. R. Co. v. Fox, 
188 S.W.2d 300, 208 Ark. 853. 

N.J.—Nash V. West Jersey & 
S. R. Co., 140 A. 348, 8 N.J. 
Misc. 222. 

45 CJ. p 462 note 63 [cj. 

43. Minn.—Peterson v. Skarp, 134 
N.W. 503, 117 Minn. 102. 


N.J.Mi.sc. 222. 


Superior Oil Co., D.C.La., 
998, affirmed, C.C.A., D. M. 


York, C.C.A.N.Y., 47 F.2d 883—The 
Passaic, D.C.N.Y., 21 F.2d 80, affirm¬ 
ed, C.C.A., 21 P.2d 81—The Victor, D. 

C. N.Y.. 9 F.Supp. 915. 

(6) To show, or sustain findings as 
to, other matters.—The Ames & Car- 
roll No, 20, C.C.A.N.Y., 66 F.2d 413— 
In re Berwind-White Coal Min. Co., 

D. C.N.Y., 80 F.Supp. r25—Kelley Is¬ 
land Lime Sc Transport Co. v. City 
of Cleveland, D.C.Ohio, 47 F.Supp. 
533—The Mahanoy, C.C.A.N.Y., ’273 
F. 668, certiorari denied Boehm v. 
Lehigh Valley Transp. Co., 42 S.Ct. 
272, 258 U.S. 618, 66 L.Ed. 794. 
Evidence held insufficient 

(1) To establish liability of par¬ 
ticular defendant or respondent.— 
Newtown Creek Towing Co. v. As¬ 
toria Importing & Mfg. Co., C.C.A.N. 

T. , 47 F.2d 578—Wisconsin Cent. Ry. 
Co. V. Reiss S. S. Co., C.C.A.Wis., 45 
F.2d 3CG—In re Berwind-White Coal 
Min. Co., D.C.N.Y., SO F.Supp. 12'6— 
The Onward. D.C.N.Y., 6 F.Supp. 45. 

(2) To show or establish negli¬ 
gence on the part of defendant or re¬ 
spondent. 

U. S.—The No. 4, D.C.N.Y., 2? F2d 
442—Maier v. Publicker Commer¬ 
cial Alcohol Co., D.C.l^a., 62 F.Supp. 
161, affirmed, C.C.A., 154 F.'2d 1020. 

Md.—Toy V. Atlantic Gulf Sc Pacific 
Co., 4 A.2d 767, 176 Md. 197, 

(3) To show other matters.—Bou- 
kcr Contracting Co. v. City of New 
York, C.C.A.N.Y., 121 F.2d 13—The 
No. 4, D.C.N.Y., 27 F.2d 442—Kelley 
Island Lime A Transport Co. v. City 
of Cleveland, D.C.Ohio, 47 F.Supp. 
533—Eastern S. S. Corporation v. 
Great Lakes Dredge & Dock Co., 256 
F. 497, 168 C.C.A. 3, certiorari dis¬ 
missed Great Lakes Dredge & Dock 
Co. V. Eastern S. S. Corporation, 40 
S.Ct, 8, 250 U.S. 676, 63 L.Ed, 1203 
—45 C.J. p 484 note 96 [bj, [c] (1). 
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sonable time for the removal of an .obstruction;'^'^ 
whether the water level of a millpond was so re¬ 
duced without notice by defendant as to render a 
diving board unsafe for divers whether a bridge 
was constructed as required by the statute wheth¬ 
er a deposit of dredged material is within an excep¬ 
tion provided for by the statute contributory neg¬ 
ligence on the part of plaintiff or others for whose 
acts or omissions he is responsible and the ex¬ 
istence of special damages to plaintiff.^^ The evi¬ 
dence must, of course, be sufficient for submission 
to the jury and, in view of the facts in a particu¬ 
lar case and a statute applicable thereto, it may be 
proper to direct a verdict on the ground of contribu¬ 
tory negligence.^^ 

Where the trial is before the court alone, ques¬ 
tions of. fact,or mixed questions of law and fact,^^ 
are to be determined as such by the court. 

liistructions. As in other civil actions, instruc¬ 


tions must be confined to the issues so as not to be 
misleading,and must correctly state the conditions 
on which liability depends,although, of course, a 
party cannot complain of an instruction too favor¬ 
able to him.5® 

g. Damages 

The damages recoverable are those which are pe¬ 
culiar to plaintiff and are the natural and proximate 
consequence of the obstruction. 

The damages recoverable are those which are pe¬ 
culiar to plaintiff and the natural and proximate 
consequence of the obstruction,^'^ including the ac¬ 
tual cost of freeing a vessel which has become fast 
because of the obstruction,damages representing 
the increased cost of transportation by land,^^ and 
a loss caused by the enforced idleness of em¬ 
ployees®^ or delay of vessels,®"^ but excluding dam¬ 
ages for an indirect and avoidable injury.®^ Prob- 


BreaJklxxg- of Ice jam as proximate 
cause 

It was a question for the jury 
whether the breaking of an ice jam 
was the solo proximate cause of the 
wrecking of a stGaml)oat moored 
near a dam which broke.—Winans v. 
Northern States Power Co., 19C N. 
W. 811, 168 Minn. 62. 

44. Or.—^Woise v. Smith, 3 Or. 415. 
8 Am.R. 621. 

45. Wis.—Jones v. Wisconsin Mich¬ 
igan Power Co., 31 NAV.2d 571. 252 
Wis. 280. 

46. Mo.—Silver v. Mls.souri Tac. R. 
Co., 13 S.W. 410, 101 Mo. 70. 

47. N.Y.—-Post v. Kreisch(*r, S N.E. 
,365, 103 N,Y. 110, 18 Abb.N.Cas. 
192, 

43. Me.—Kennebec Towage Co, v. 
State, 52 A.2d 166. 

N.J.—South Rivt‘r Sand Co. v. Poard 
of Chosen Freeholders of Middle¬ 
sex County, 154 A. 196,' 9 N.,J.Mlsc. 
387. 

45 C.J. p 464 note 94, p 485 note 7. 

49. Md.—^Harrison v. Sterett, 4 
Harr. & M. 640. 

60 , Ala.—Alabama Power Co. v. 

Smith, 165 So, 601, '229 Ala. 105. 
Bvidenoe held, suffloient 
Ala.—Alabama Power Co. v. Smith, 
supra. 

Ky.—^New St. L. & Calhoun Packet 
Corp. V. Pennsylvania E. Co., 194 
S.W.2d 977, 302 Ky. 693. 

45 C.J. p 484 note 96 [a], 

51. Iowa.—^Watson' v. Mississippi 
River Power Co., 176 N.W. 624, 
189 Iowa 529. 

45 C.J. p 484 note 96 [c] (2). 

62. Wis.—Flambeau River Lumber 
Co. V. Chippewa & Flambeau Imp. 
Co., 236 N.W. 679. 204 Wis. 602, 


sa Wi.s.—Flambeau River Lumber 
Co. V. Chippewa & Flambeau Imp. 
Co., supra. 

54. Wi.s.—Edwards v. Wausau 
Room Co., 30 N.W. 716, 67 -Wis. 
463. 

Requested instructions held proper¬ 
ly refused 

U.S.—Omaha Packing Co. v. Pitts¬ 
burgh, F. W. & C. Ry. Co., C.C.A. 
Ill., 120 F.2d 594, certiorari dimied 
62 S.Ct. 85, 314 U.S. 645, 86 L.Kd. 
517. 

55. Ind.—Martin v. Bliss, 5 Blackf. 
35. 32 Am.D. 52. 

45 C.J. p 486 note 11. 

Instructions upheld 
Ark.—Missouri Pec. R. Co, v. Fox, 
188 S.W.2d 300, 208 Ark. 853. 

Mo.—Bollingtr v. American A.sphalt 
Roof Corporation. 19 S.W.2d 544, 
244 Mo.App. 08. 

45 C.J. P 486 note 11 [aj. 

56. U.S.—Texarkana, etc., R, Co, v. 
Parson.s, Ark., 74 l^'. 408, 20 C,C.A, 
481. 

57. Tex.—Ofang(i Lumber Co. v. 
Thompson, 126 S.W. 604, 5U Tex. 
Civ.App, 662. 

45 C.J. p 486 note 14. 

Division of damages where both par¬ 
ties at fault: 

Generally see supra subdivision c 
of this section. 

For colU.sion between vesisel and 
bridge see supra $ 35 d. 

Bxtra expense 

(1) Plaintiff or libelant is entitled 
to recover the ^Xtra expense to 
which he has been put by the con¬ 
duct of defendant 6r rei^pohdcnt.— 
Maler V. Fublicket Commercial Alco¬ 
hol Co., D.C.Pa., *62 F.Supp. 161, af¬ 
firmed, C.'C.A., 154 F.2d 1020—45 C.J. 
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p 486 note 14 £bj (3), (6). [d], [ej, 

(2) The meaHure of damages re¬ 
coverable by owner of partly sub¬ 
merged Vi'SHol because of private 
nuisance tT(*ated by discharging 
ma.sh from grain alcohol plant into 
navigable river was the diffi‘rence 
between actual cost of raising and 
moving vessel after mash was de¬ 
posited in and around it and what it 
would have cost to raise vessel if 
mash had not been dumped into riv¬ 
er.—Maier V. Publicker Commercial 
Alcohol Co., supra. 

(3) In such ca.se\ the cost of hir¬ 
ing tugs to clear channel of mash 
so that the vi's.swl could be moved 
after being raised is allowable as 
part of expense in<‘urred.—Maier v. 
Publicker Commercial Alcohol Co., 
.supra. 

(4) Also, in computing damages 
recoverable, rental value of ma¬ 
chinery utilized to raise vessel 
should be included as part of expense 
of operation.—Maier v. Publicker 
Commercial Alcohol Co., supra, 

58, U.S.—Scott V. Chicago, C.C.III., 
21 I<\Oas.No.l2,526, 1 RLss. 510. 

Mass.—Benson v. Malden, etc., Gas¬ 
light Co., 6 Allen 149. 

59. Kan.—Famey v. Leavenwmrth 
Terminal R., etc., Co., 213 P. 162, 
112 Kan. 643. 

eo. Wash.—Creech v. Hump tulips 
Boom, etc., Co., 79 P. 633, 37 Wash. 
172. 

61. La.—^Higgins Oil, etc., Co, v. 
Morgan's Louisiana, etc., SS. Co., 
4 La.App., Orleans, 36. 

62, U.S.—North American Dredging 
Co. V. Pacific Mail SS. Co., Hawaii, 
186 F. 698, 107 C.C.A. 620. 

46 C.J. p 486 note 19. 
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able earnings of a boat during the time it was de¬ 
layed have been held recoverable,but it is other¬ 
wise as to purely speculative damages, or a busi¬ 
ness loss occasioned by the delay, or other conse¬ 
quential damages,®^ and, where operation of a mill 
would have been prevented by the condition of the 
water from another cause, a lumber company is 
not entitled to recover profits lost from the closing 
of the mill because of an obstruction of a navigable 
stream.®^ The amount of the loss must be proved 


§ 52 

with reasonable accuracy,®'^ and, while the owners 
of a vessel negligently damaged in collision with, a 
bridge are entitled to restoration of the vessel to as 
good condition as it was in before the collision, ir¬ 
respective of the cost of actual repairs where such 
repairs did not so restore the vessel,^S the proof 
must be very clear to warrant the allowance of 
damages for depreciation of a vessel beyond the cost 
of repairs.69 Punitive damages are not recoverable 
in the absence of aggravating circumstances.'^^’ 


NAVmABLE WATERS 


4. Criminal Resi^onsibility 


§ 52. Obstruction as an Offense 

An unauthorized obstruction of a navigable stream is 
an offense under state and federal statutes, as well as at 
common law. 

The obstruction of a navigable stream is indict¬ 
able,'^^ both at common law'^2 under state stat¬ 
utes;"^ and, under the federal statutes, an unau¬ 
thorized obstruction is a misdemeanor;'^^ but the 
obstruction of navigable waters is not punishable as 
a crime in the federal courts unless it is contrary to 


some clause in the federal Constitution or a treaty 
or an act of congress.A statute forbidding spe¬ 
cific acts is violated by the doing, of those acts re¬ 
gardless of their effect.'^® 

Essential to a prosecution under a statute is the 
existence of the conditions specified by the statute 
as respects the navigability of the obstructed wa- 
ters'^'^ and the official fixing of the limits within 
which the obstruction may not be created and 


63. U.s.—ChicaffO v. riltsburgrh SS. 

Co., C.C.A.in., 14 F.2d 605—Jolly 
V. Tf'rro Hauto Drawbridgo Co., C. 
O.Ind., 13 RCaR.No.7.441. 6 Mc- 

Loan 237. 

Deinurrag-e for duration of charter 

\Vh»‘r<‘ Kr'j>w waH noprlipontly dam- 
apr(‘d \vhU«‘ und(‘r seasonal charter at 
fourtci-n doIlar.s per day, and owncr.s 
had .sub.st and sca.son wa.s 

clo.'^cd r<*palrs could be madts 

owruTH \vi‘r«‘ entitled to demurraK<i 
at charttT ratt* for stipulated dura¬ 
tion of (dmrtor.—The Ame.s <Sr Carroll 
Ko. 20. 66 F.2d 413. 

64. Mich.—P(»t t(‘r v. Indiana, etc.., 
R. Co.. 54 yf.W. 056, U5 Mich. 389. 

U’is.—d’’larnlH*au River Lumi)er Co. 
V. ('hippewa Sr. Flambeau Imp. Co., 
v:U) SW\ 679, 204 Wis. C02. 

65. Ma.^s.—Benson v. Malden, etc., 

< la.i t:,ht < 6 Allen MO. 

66. I'.S.-“'Neelu's Canal Co. v. Mil¬ 
ler Vidor launbcr Co., C.C.A. 
Tex., 2t R2d 763. 

67. Burr's Ferry, etc., R. Co. 
V. Allen, Civ.App., 149 S.W, 358. 
Claim for diverts wagres could not 

be all(‘wed where number of days 
diver worked (’ould not be deter¬ 
mined from the te.stlmony.—Maior v, 
Publicker Commercial Alcohol Co., 
D.C.E^a., 62 F.Kupp. 161, atllrmed, C. 
C.A., 154 F.2d 1020. 

Bontm value 

U.Sl.—Maler v. Publicker Commercial 
Alcohol Co., supra, 

Svidoncd held suldoient 
U.a- The Furtka, CG.A.Or., 80 F. 
2d 303—Faste-H v. Superior Oil Co., 
D.C.La., 65 F.Slupp. 998, affirmed, 
C.C.A., B. M. Picton & Co. v. 


Eastes, 160 F.2d 189, certiorari de¬ 
nied 67 S.Ct. 1756, 331 U.S. 859, 91 
L.Bd. • 1886—Maier v. Publicker 
Commercial Alcohol Co., B.C.Pa., 
62 P.Supp. 163, affirmed, C.C.A., 164 
F.2d 1020—M. & M. Dredging & 
Construction Co. v. Miami Bridge 
Co., D.C.Fla., 39 F.Supp. 311. 

68. IT.S.—The Ames & Carroll No. 
20, C.C.A.N.y., 66 F.2d 413. 

Lowest hid, after survey on notice, 

to restore scow negligently damaged 
in colli.sion was measure of ownei’s’ 
damage, where saving by alternative 
method was not clearly proved.—The 
/Ame.s & Carroll No. 20, supra. 

69. U.S.—The International, N.T., 
256 F. 192, 167 C.C.A. 408, certio¬ 
rari denied 39 S.Ct. 490, 260 U.S. 
639, 63 I...L0d. 13 84. 

45 C.J. p 486 note 24. 

70. N.C.—^Warren v. Coharie Lum¬ 
ber Co,, 69 S.E. 685, 154 N.C. 34. 

45 C.J. p 486 note 26. 

71. S.C.—McMeekln v. Central Caro¬ 
lina Power Co., 6l S.E. 1020, 80 S. 
C. 612, 128 Am.S.R. SS5. 

45 C.J. p 48 g note 28. 

72. NtC.—State v. Narrows Island 
Club, 6 S.E. 411, 100 N.C. 477, 6 
Am.S.R. 618. 

45 C.J. p 486 note 29. 

73. S.C.—State V. Hickson. 39 S.C. 

447. 

46 C.J. P 48'6 note 31. 

74. U.S.—U. S. V, Burns, C.C.W.Va*, 
54 F. 361. 

45 C.J. p 486 nqte 36 [a]. 

Construction of statutes 

(1) 33eing a penal statute 33 U.S. 
C.A. §§ 407, 411 making It unlawful 
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to discharge refuse matter into nav¬ 
igable water, or to deposit material 
on bank of navigable water, where 
it shall be liable to be washed into 
navigable water apd whortiby navi¬ 
gation shall or may be impeded or 
obstructed, must be strictly con¬ 
strued.—H. Christiansen & Sons v. 
City of Duluth, C.C.A.Minn., 154 F.2d 
205— u. S. V. The Delvalle, D.C.La., 
45 P.Supp. 74 6. 

(2) Clause, “to alter cour.se of,’' in 
33 U.S.C.A. § 403 prohibiting ct'rtain 
acts, refers to acts other than ex¬ 
cavating and lining.—F. D. Gleason 
Coal Co. v. U. S., C.C.A.Mich., 30 
2d 22. 

Single offense 

The statute, 33 TJ.S.C.A. § 502, cre¬ 
ates single offense of willful refusal 
to comply with valid ord(‘r of secr(‘- 
tary of the army to alter bridge un¬ 
reasonably obstructing navigation, 
and not two offenses or one offense 
comprising two elcment.s consisting 
of failure to comply with order and 
failure to remove bridge.—Southern 
Ry. Co. V. U. S., C.C.A.Ala., 88 B’.2d 
31. 

75. U.S.—U. S. V. New Bedford 
Bridge, C.O.Mass., 27 F.Ca.s.No.l6,- 
867, 1 Woodb. Sc M, 401. 

45 C.J. p 4S6 note 37. 

76. U.S.—U. S. V. F. D. Gleason 
Coal Co., D.aMich., 14 F.2d 233. 

45 C.J. P 486 note 32. 

77. S.C.—State v. Hickson, 39 S*C.L. 
447. 

45 C.J. p 486 note 33. 

78. U.S.—'VVarner-Quinlan Co. v. U. 
S., C.O.A.N.J., 273 F. 603. 

45 C.J. p 486 note 34. 
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preliminary proceedings required by the statute must 
first be complied with,*^^ but substantial compliance 
is sufficient.SO 

Generally a lessor is not criminally liable for acts 
of his lessee,and vice versa.^^ Where an act is 
a misdemeanor, all joining therein are principals 
and may be prosecuted together.^^ 

§ 53. Defenses 

Compliance with a statute authorizing the obstruction, 
or with a lawful order requiring alteration of the ob¬ 
struction, is a defense to a criminal proceeding for ob¬ 
struction of navigable waters. 

Statutory authority is a defense to a criminal pro¬ 
ceeding if compliance with the statute is shown 
and it may be a defense that the obstruction was for 
the purpose of promoting the health of the communi¬ 
ty but it is not a defense to the violation of a 
state statute that the consent of the secretary of 
war was given, that being merely federal assent as 
far as the public right of navigation is concerned;^® 
nor is it a defense that the obstruction, a bridge, 
was adopted and recognized by the executive depart¬ 
ment of the government as a part of the national 
pike and post route.S7 ^ former indictment and 
conviction and compliance with an order as to alter¬ 
ations of the obstruction is a defense,as is ina¬ 
bility to comply with an order of the secretary of 
war directing municipal officers to alter a bridge, 
but, conceding that the impossibility of financing the 
alteration ordered would be a defense, financial in¬ 
ability is unavailable to a railroad company as a de¬ 
fense where, at the time the order was issued, it had 
ample financial ability to do the work, although in 
subsequent years it did not earn operating expenses 
and fixed charges and borrowed a large sum.^o 


§ 54. Prosecution and Punishment 

The indictment must set forth facts showing the 
unlawful obstruction of navigable water at a specified 
place. Relevant and material evidence is admissible, and 
where it is sufficient to make a case for the jury, the court 
properly refuses to instruct a verdict. 

The duty imposed by 33 U.S.C.A. § 413 on fed¬ 
eral district attorneys to prosecute all offenders 
against the federal statutes relating to obstructions 
of navigable waters is mandatory.^^ The indict¬ 
ment must state the name of the stream or water^^ 
and that the part obstructed is navigable specify 
the place where the obstruction is situated and 
set forth facts showing that the water is obstructed 
in an unlawful manner.^5 jf the alleged obstruction 
is built pursuant to statutory authority the indict¬ 
ment must show wherein its construction failed to 
comply with the statute.^^ An indictment need not 
set forth the preliminary proceedings required by 
the statute,9must negative exceptions in the 
statute,^^ and not charge two or more distinct of¬ 
fenses so as to be objectionable because of duplici¬ 
ty. 9 9 

An indictment which is insufficient under a par¬ 
ticular statute may be sustained as charging the 
common-law offense of obstructing navigable wa¬ 
ter,^ or an offense under another statute covering 
the prohibited act.^ In an indictment for failure of 
a vessel to obey the instructions of the superintend¬ 
ent of a drawbridge, an allegation that the bridge 
was “duly erected and legally maintained” by a cer¬ 
tain railroad corporation sufficiently alleges the 
right of the corporation to build and maintain the 
bridge.3 

Evidence; nieittcrs to be proved. On the question 


79. Pa.—Commonwealth v. Plumer, 
1 Am-L-Reg:, 124. 

45 C.J. P 486 note 85. 

80. U.S.—Hannibal Bridg:c Co. v. IJ. 
S., Mo., 31 S.Ct. 603, 221 U.S. 194, 
55 U.Ed. 090. 

4 5 C.J. p 486 note 36. 

81. Me.—-State v. Coe, 72 Me. 456. 

82. Me.—State v. Emerson, 72 Me. 
455. 

83. U.S.—Jaycox v. U. S., N.Y., 107 
F. 633, 47 C.C.A. S3. 

84. Wis.—Stoughton v. State, 5 
Wis, 291. 

45 C.J. p 467 note 50, p 487 note 41. 

85. U.S.—Leovy v. U. S., La., 20 S. 
Ct. 797, 177 U.S. 621, 44 L.Ed. 914. 

80« Pa.—Commonwealth v. I>ennsyl- 
vania R. Co., 73 Pa.Super. 353. 

87. U.S.—U. S. V. Monongrahela 
Bridge Co., B.C.Pa., 160 F. 712, af- 
nrmed 30 S.Ct. 356, 216 U.S. 177, 
54 L.Ed. 435. 


88. Pa.—Ensworth v. Common¬ 
wealth, 52 Pa, 320. 

Removal of hrldg'© over a naviga¬ 
ble stream constitutes a complete 
defense, the provision as to removal 
contained in the statute, 33 U.S.C.A. 
§ 602, imposing fine if person con¬ 
trolling bridge unreasonably ob¬ 
structing navigation willfully fails 
to remove bridge or to comply with 
lawful order of secretary of war, 
being tantamount to exception pro¬ 
viding a defense,—Southern Ry. Co. 
V. U, S., aO.A.Ala., 88 F.2d 31. 

89. U.S.—Rider v. U. S., Ohio, 20 S. 
Ct. 838, 178 U.S. 251, 44 L.Ed, 1057. 

90. U.S.—Southern Ry. Co, v. U. S., 
C.C.A.Ala.. 88 P.2d 31. 

91. U.S.—State of South Carolina 
ex rel. Maybank v. South Caro¬ 
lina Electric & Gas Co., D.C.S.C., 41 
F.Supp. 111. 

92. Ind.—Cox v. State, 3 Blackf. 193. 

93. Ind.—Cox V. State, supra, 
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94. Ind.—Cox V. State, supra. 

95. Me.—State v. Portland, etc., B. 
Co.. 57 Me. 402. 

45 C.J. p 487 note 51. 

96. N.J.—State V. Dundee Water 
Power, etc., Co., 58 A. 1094, 7l N. 
J.I.aw 419. 

45 C.J. P 487 note 62. 

97. Pa.—Commonwealth v. Plumer, 
1 Am.L.lleg. 124. 

98. K.C,—State v. Narrows Island 
Club. 5 wS.E. 411, 100 N.C. 477. 6 
Am.S.R. 618. 

S.C.—State V. Cullum, 29 S.C.U 581. 

99. U.S.—U. S. V. Burns, C.C.W.Va,. 
54 F. 351. 

1. K.C.—State v. Baum, 38 S.E. 900, 
128 N.C. eon. 

2. U.S.—U. S. V. Moran, C.C.N.Y,, 
113 P. 172. 

45 C.J. p 487 note 57. 

3- Mass,—Commonwealth r. Chase, 
127 Mass. 7. 

45 C.J. p 48’? note 58. 
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of criminal responsibility for failure to comply with 
an order of a federal official for alteration of a 
bridge, it is sufficient to show that accused,controls 
the bridge; and it is not necessary to show that 
it also has the legal title.^ In a prosecution’ of a 
master for discharging oil, and suffering it to be 
discharged, into coastal waters of the United States, 
evidence of the prior leaking and repair of the ship 
while under his command is clearly relevant and 
weighty^ and in a particular case may be sufficient 
to justify a finding that the ship was known to the 
master as a leaky vessel.® 

IV. PUBLIC USES OTE 

§55. In General 

In general, the public has a right to use navigable 
waters for the ordinary purposes of life, including bath¬ 
ing or other recreation or enjoyment. 

In general, the public has a right to use navigable 
waters^® for recreation and enjoyment^^ and for 
the ordinary purposes of life;^® and the rights of 
the public to use and enjoy the navigable waters of 
the state are jealously guarded.^® A part of a nav- 


§ 55 

Trial. A question for the jury is presented where 
the evidence is conflicting as to whether the stream 
is a navigable one,*^ or whether the injury was 
caused by an unavoidable accident;^ and, where, on 
the facts shown, the case is for the jury, it is not 
error to deny a request for an instructed verdict.^ 
The instructions must be applicable to the issues,^® 
and clearly state the law governing the case.^^ A 
special finding by the jury not clearly showing that 
the acts complained of were obstructions to naviga¬ 
tion is insufficient to warrant the conviction of de¬ 
fendant.^^ 

R THAN NAVIGATION 

igable body of water may be devoted to one public 
use to the exclusion of others.i'^ 

Bathing. While the right of bathing in public 
navigable waters is one of the public rights, is 
not an absolute right and the right of a particu¬ 
lar member of the public to bathe in public waters 
is subject to the rights of the public and to the du¬ 
ties owed by him to the public.^® A part of public 


4. U.S.—wSouthern Ry. Co. v. U. S., 
C.C.A.Ala., 88 P.2d 31. 

5. IT.S.—HoKKlund V. U. S., C.C.A. 
La.. 100 R2d 68. 

0, U.S.—Hftfffflund V. U. S., supra. 
7. U.S.—Leovy V. U. S.. La., 92 P. 

.344, 34 C.C.A. 302, nwor.sed on oth- 
grounds 20 S.Ct. 797, 177 U.S. 
621, 44 I-.Kd. 9X4. 

X.C.—State V, Twiford, 48 S.E. 586. 
136 K.C. 603. 

a U.S.—Randall v. U. S.. N.Y., 107 
F. 935. 47 C.C.A. 80. 

K.C.—State v. Raum, 38 S.E. 900, 
128 N.O. 600. 

a U.S.—Southern Ry. Co. v. U. S.. 
C.C.A.Ala., 88 F.2d 31. 

10. U.S.—r.eovy v. U. S., La., 92 P. 
344. 34 C.C.A. 392, reversiid on oth¬ 
er Kn>un(la 20 S.Ct. 797, 177 U.S. 
621, 44 L.Ed. 914. 

11. U.S.--Handall v. U. S., N.Y., 107 
P. 935, 47 C.C.A. 80. 

12. K.J.—State V. Babcock, 30 N.J. 
Law 29. 

13. U.S.—Pike Rapid.s Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Mtnn., 99 P,2d 902, cer¬ 
tiorari denied Minneapolis, St. S’*. 
& S. S. M. U. Co. V. I»ike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. ‘667, 93 L. 
Ed. 1062, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co., 69 S.Ct. 
488, 306 U.S. 640, 83 L.Kd. 1040. 

Tenn.^—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenn.App. 643. 


Term water resources of state”' 
In constitutional provision stating 
that general welfare required that 
water resources of state be put to 
beneficial use included navigable 
lakes.—City of Los Angeles v. Ait- 
ken, 62 P.2d 685, 10 Cal.App.2d 460. 

14. Ark.—^Anderson v, Reames, ICl 
S.W.2d 957, 204 Ark. 216. 

Iowa.—Board of Park Com'rs of City 
of DCS Moines v. Diamond Ice Co., 
105 N.W. 203, 130 Iowa 603. 

K.Y.—Granger v. City of Canandai¬ 
gua, 177 N.E. 394, 257 N.Y. 126— 
Roth V. State, 29 N'.Y.S.2d 442, 262 
App.Div. 370, followed in Murphy 

V. State, 29 ]Sr.Y.S.2d 444. 

Right of: 

Pishing see Pish § 6. 

Hunting see Game § 5. 

15. Minn.—NeLson v. De Ijong, 7 N. 

W. 2d 342, 213 Minn. 425. 

Sewage 

Use of tidal waters for discharge 
of sewage is' public use.—Common¬ 
wealth V. City of Newport News, 
164 S.E. 689, 15$ Va, 621. 

16. Wis.—Delta Pish & Pur Farms 
V. Pierce, 234 N.’W'. 881, 203 Wis, 
619. 

Exploitation of water resources 

Aside from statute there is no 
right to engage in activity of ex¬ 
ploiting water resources of naviga¬ 
ble streams, and the grant of such 
privilege may be made subject to 
conditions appropriate to safeguard 
interests of the public.—Alabama 
Power Co. V. Federal Power Commis¬ 
sion, 128 P.2d 280. 76 U.S.App.D.C. j 
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315, certiorari denied 63 S.Ct. 48, 
317 U.S. 652, 87 L.Ed. 526. 

17. Minn.—Nelson v. De Long, 7 
N.W.2d 342, 213 Minn. 425. 

18. Ark.—Anderson v. Reames, IGl 
S.W.2a 957, 204 Ark. 2r6. 

Minn.—Corpus Juris cited In Nelson 
V. De Long, 7 N.W.2d 342, 346, 213 
Minn. 425. 

N.H.—Whitcher v. State, l8l A. 64 9, 
87 N.H. 406. 

45 C.jr. P 490 note 11. 

Eq.ual rights with riparian owner 
All members of general public may 
use waters of river for bathing pur¬ 
poses equally with owner of land 
abutting thereon as long as they do 
not trespa.ss on such land.-—Interna¬ 
tional Shoe Co. V. Heatwole, 30 S.E. 
2d 537, 126 W.Va, 888. 

N'otlce of lowering of water 

Company which maintained a dam 
which backed up water forming a 
mill pond owed no duty to notify 
plaintiff, who was injured when he 
struck bottom when diving from div¬ 
ing board into mill pond where city 
maintained a municipal beach, that 
water had been lowered in course of 
ordinary operation, and plaintiff 
could not recover damages for inju- 
rie.s.—Jones v. Wisconsin Michigan 
Power Co., 3l N.W.2d 574, 252 Wis. 
280. 

19. U.S.—Oaboni v. Union Carbide 
Co., D.C.N.Y., 236 P. 302. 

45 C.J. p 490 note 12. 

20. Pa.—Hunt V. Graham, 16 Pa.Su- 
per. 42. 
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waters may be devoted exclusively to the purpose of 
bathing.21 

§ 56. ' Gutting and Taking Ice 

The right to tut ice on navigable waters, the bed of 
which is owned by the state, is a common right of the 
public, subject to such regulations as the legislature may 
prescribe. 

The owner of the soil under the water is ordina¬ 
rily the sole and exclusive owner of the ice form¬ 
ing on .such .watery and ,the riparian ownership of 
the bed of a stream carries with it the right to the 
ice forming on the surface as far as the riparian 
right to the soil extends.However, in the absentee , 
of a statute to the contrary,where the state owns 
the bed of a -stream, the right to but ice thereon is a 
common right -of the-public, to be exercised by in¬ 
dividuals without interference with any other per¬ 
son to a like enjoyrhent, and subject to such police 
regulations as the legislature may prescribe to pre¬ 
serve the common right.^^ Subject to such rules, 
one person has the same right to the iCe formed on 
public waters as has another until there has been an 
actual appropriation of such ice.^*^ While the right 
to gather ice is subject to the right of navigation,^® 
a navigator is liable for breaking up ice wantonly or 
unncccssarily.27 An ice company has no right to 
deposit the snow scraped frorn its ice on the flats of 
an adjoining owner without thc^ latter^s consent,^® 

Rights of state. The state is not the owner of ice 
formed on public waters,^^ and has no right to sell 
it.30 The limit of state authority to interfere with 
the taking of ice from public waters is the making 
of regulations which will preserve' the common right 
to do 80.31 


§ 57. - Injuries to Travelers, Skaters, and 

Others 

Ordinarily, one cutting and harvesting ice Is not 
liable, in the absence of negligence, for injuries sus¬ 
tained by persons using the ice for travel or skating; 
but, under some circumstances, such a person is under a 
duty reasonably to guard an ice field by suitable means. 

The right to harvest ice is speaking generally, rel¬ 
ative or comparative.33 In the absence of statute it 
would seem that the right of one traveling over the 
ice is not paramount to the right to harvest ice,33 
at least in a locality wherein the business of gather¬ 
ing ice for merchantable purposes is of great pub¬ 
lic importance.3l Hence, one cutting and harvest¬ 
ing ice is not, in the absence of negligence, liable for 
injuries sustained by persons using the icc as a high¬ 
way 3® or for purposes of skating.36 However, one 
who has appropriated a portion of a public .stream 
or other water for an ice held should by suitable 
means reasonably guard such a field against the ex¬ 
posure to danger of persons who may be likely inno¬ 
cently to intrude thereon.37 

§ 58. Taking Seaweed, Sand, Gravel, or Soil 

A public right to take floating seaweed and also sand 
and gravel from the beds of navigable streams has been 
recognized; and, under some statutes, the public hat the 
right to gather seaweed on a public beach. 

A public right to take sand, gravel, and soil from 
the beds of navigable streams is sometimes recog- 
nized.^s However, the dedication of a beach for 
public use docs not include the right to remove sand 
and gravel.3® It has been held to be unlawful to 
take sand from the bed of a navigable stream with¬ 
out first having obtained the consent of the secre¬ 
tary of war.^0 


21. IVIipn.—Nelson v. De Long-, 7 N. 
, W.2(i 342, 213 Minn. 425. 

22. Me.—McFadden v. Haynes, etc., 
„ Ice Co., 29 A. 1068. 86 Me. 319. 

45 C.X P 48S note 76. 

Hecovery fox loe IxaxVested 

Privately owned lands flooded by 
artificial dam creating- mill pond on 
which public was permitted to enjoy 
ordinary use of water did not vest 
in state so as to preclude owner from 
recovering? for ice harvested on mill 
pond.—Haase v. Kingston Co-op. 
Creamery Ass'n, 260 N.W. 444, 212 
Wis. 585. : 

23. N.T^.—^American Ice Co. v. Cat- 

skill Cement Co., 90 N.Y.S. 801, 99 
App.Biv. 31, appeal dismissed 76 
N.E. 1127. 182 N.Y. 553. ■ ■ 

46 C.J, p 488 note 77. 

24. Minn.^Nelson v. De Long, 7 N- 

■W'.2d 342, 213 Minn. 426- : 

N H.—Whitcher v. State, 181 A. 549, 

- ■ 87, N.H. 405; , 

46 C.J. P 488 note 78. 


25. Iowa.—Becker v. Hall, 88 N.W. 
324, 116 Iowa 689, 56 L.R.A. 573. 

45 C.J. p 488 note 79. 

26. Me.—Dyer v. Curtis, 72 Me. ISl. 
4.1^ C.J. P 488 note 80. 

Superiority of right of navigation 
generally see supra § 20. 

27. Mich.—People's Ice Co. v. The 
Excelsior, 6 N.W. -636, 44 Mich. 229. 
38 Am.R. 246. 

28. Me.—McFadden v. Haynes, etc., 
Ice Co., 29 A, 1068, 86 Me. 319. 

29. ' Wis.—‘Rossmillor v. State, 89 N, 
W. 839, 114 Wis. 169, 91 Am’.S.R. 
910, 68 L.R;A. 93. 

30. Wis. — Rossmiller v. State, su¬ 
pra 

31. Me.—Barrowi^ V, McDermott, 73 
Me. 441. 

32. Me.—^Woodman v. Idtman, 10 A. 
321, 79 Me. 456, 1 Am.S;R. 342. 

45 C.J. p 489 note 86. 
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33. Me.—^Woodman v. Pa man, su¬ 
pra. 

34. Me.-**Woodmun v. Pitnnin. >vt- 
pra, 

35. N.Y.—Sickles v. New Jersi y Ice 
Co.. 4‘6 N.H 1042. 153 N.T. 83. 

46 C.J. p 489 note 90. 

36. N.Y.—Sickles v. New Jersey Icc 
Co., supra, 

45 C.J. p 489 note 01. 

37. Me.—Woodman v. Pitman. 10 A. 
321, 79 Me. 45$. 1 Am.S.K. 342. 

45 C.J. p 489 note 92, 

38. Tenn.—^I>armclce v. T. L. Her¬ 
bert & Sons, 13 Tenn.App. 101. 

45 C.J. p 489 note 4, 

38. Md.—King V. North ChcRapenlsc 
Beach Land, etc., Co., 123 A. 4i>f. 
143 Md. $95. 

40. in.—-Kessinger v. Standard OU 
Co., Ind.. 245 IlLApp, 375. 
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An executive or administrative body, where em¬ 
powered by statute, may authorize the removal of' 
sand, gravel, or material from the bed of a navigable 
body of water, or may be authorized to make con¬ 
tracts for such removal, on the payment of proper 
compensation."^^ Compliance with a provision in 
such a statute for the payment of compensation to 
the state has been held to be a prerequisite to any 
contract made by the administrative body,42 and 
such a provision has been held to necessitate pay¬ 
ment in the form of money.43 Under some provi¬ 
sions, the executive body is vested with considerable 
discretion in prescribing the conditions on which 
sand may be removed from a navigable river 
but the conditions prescribed must be as nearly uni¬ 
form as practicable and must not be discrimina- 

tory.46 

Taking scaxvccd. As long as seaweed is floating, 
it belongs to anyone who can gain access to it and 
take possession thereof,and, while it is growing 
below low-water mark, it belongs to the public.^'^ 

1 lowever, when it is cast on the beach, it belongs to 
the owner of the upland and shore, as discussed in¬ 
fra § 70, except where the public right is reserved by ; 
a stipulation in the deed of the bcach.^s Under 
some statutes, the public is given the right to gath¬ 


§ 59 

er seaweed on a public beach.*^® No right to take 
seaweed is acquired, by custom or prescription, 
merely because the inhabitants of a town have al¬ 
ways been accustomed to take seaweed from the 
beach.50 

§ 59. Travel on Ice 

The public ordinarily has the right to skate or travel" 
on the ice, and an unauthorized Interference with such 
right may be a criminal offense or may render the of¬ 
fender liable for damages. 

In subordination to the right to use waters for nav- 
igation^i the public has the right to skate or travel on 
the ice,S^ since its right to use such highways for the 
purpose of travel is not suspended in winter because 
the waters are impassable for boats.^3 Unauthor¬ 
ized interference with such right may be a criminal 
offense'^'^ and may expose the oflFender to an action 
for damages for resulting injuries.^^ Thus, one who 
cuts holes in the ice of a navigable stream on or 
near the place where there has been a winter way 
for many years is liable for all damages sustained 
thereby by those traveling on such way without 
carelessness or fault on their part^^ The right of 
traveling over the ice, however, is not a dominant 
or" absolute right,^*^ but is relative or comparative,^® 


41. Kan.—Conaumora* Sand Co. v. 
Ex**cutive Council of State of Kan- 
Ha«. 2G8 P. 123, 126 Kan, 233. 

WIs.—An^'clo V. Railroad Oommis- 
.sion, 217 K.W. 570, 194 Wis. 543. 
State’* rlgfhts unaffected 157 federal 
patent 

Tht‘ fact that a United States pat- 
♦*nt in terms Included land under a 
body of navi liable lake as though not 
submerged was held not to affect the 
rights of the state in contracting 
for th(‘ removal of material.—Angelo 
V. Railroad Commission, supra. 

42. Wis.—Angelo v. Railroad Com- 
rnlHKion. supra. 

43. \Vl«.—Angelo V, Railroad Com- 
misHlon. supra. 

The posaihle lowering of price for 
such material to the people of the 
.Mfate at large or to some particular 
iH not what is mf‘ant as "com- 
pen.satlon to be paid to the state" for 
material so removed.—Angelo v. 
Railroad Commission, supra. 

44. Kan,'—C^onsumers' Sand Co, v. 
Executive Council of State of Kah- 
«aa, 268 P. 123, 126 Kan. 233, 

45. Kan.—Consumers' Sand Co. v. 
Executive Council of State of Kan¬ 
sas. supra. 

Arbitrary di*crinalnatlon in favor of 
looaX oonvnmer* 

An order of the executive body 


which provides substantially differ¬ 
ent conditions for the taking of sand 
in carload shipments to places out¬ 
side of a municipality than for sand 
taken for local disposition within the 
municipality is an arbitrary discrim¬ 
ination in favor of the consumers of 
the municipality and against other 
citizens of the stale, and is, there¬ 
fore, invalid.—Consumers' Sand Co. 
V. Executive Council of State of 
Kansas, supra. 

46. Mass,—Anthony v. Gifford, 2 
Allen 540. 

45 C.J. p 489 note 96, 

47. Conn.—Chaprnan v. Kimball, 9 
Conn. 38, 21 Am.D. 707, 

48. Isr.Y.—I’arsons v. Miller, 16 
Wend. 561. 

45 C.J. p 489 note 99. 

49. Conn.—Church Meeker, 34 

Conn. 421. 

45 C.J. p 489 note 2. 

50. Me.--HiU v. Lord, 48 Me. 83. 

51 . Me.—Woodman v. Pitman, 10 A. 
321. 79 Me. 45.6, 1 Am.S.R. 342. 

52. Iowa.—Board of Park ComTs of 
City of Dos Moines v. Diamond Ice 
Co., 105 N.W. 203, 130 Iowa 603, 

Me.—Woodman v. Pitman, 10 A. 321, 
79 Me. 466. 

Minn.—Kelson v. De Long, 7 N.W. 
2d 342, 213 Minn. 425. 
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K.H.—Whitcher v. State, 181 A. 649, 
87 N.H. 405. 

45 C.J. p 487 note 67. 

Trespass 

A person who skates on the icc on 
a navigable stream is not a tres¬ 
passer, although the owner of the 
land abutting on the stream has the 
right to the use of the ice.—Parsons 
V. E. I. Du Pont de Nemours Powder 
Co., 164 K-W. 413, 198 Mich. 409, L. 
R.A.191SA 40-6. 

53. Me.—State v. Wilson, 42 Me. 9. 
45 C.J. p 487 note 68 . 

I 64. Pa.—Commonwealth v. Christie, 
iSPa.Co, 149. 

45 C.J. p 487 note 69. 

Cutting of channel 

It has been held an indictable of¬ 
fense to interfere, by the cutting 
and opening of a channel across the 
established winter way, with the ex¬ 
ercise of the right of the public to 
cross a stream on the ice.—Common¬ 
wealth V. Christie, supra. 

55. Vt.—Sowles V. Moore, 26 A. 629, 
65 Vt. 322, 21 L.R,A. 723. 

45 C.J. p 488 note 70. 

56. Me.—Erench v. Camp, 18 Me. 
433, 36 Am.D. 728. 

57. Me.—Woodman v. Pitman, 10 A. 
321, 79 Me. 456, 1 Am.S.R. 342. 

45 C.J. P 488 note 71. 

58. Me.—Woodman v. Pitman, su¬ 
pra. 
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§ 60 

and must be exercised with due regard to the posses¬ 
sors of other rights.®* 

§ 60. Use of Shores or Banks 

While the public ordinarily has no right to use the 
banks of navigable streams, it generally may use the 
shores of tidal waters below the high-water mark, sub¬ 
ject to lawful regulation by the state or federal govern¬ 
ments. 

The general rule is that the public has no right to 
use the banks of navigable streams,unless it has 
been acquired by express grant or prescription.^! 
However, in the shore of a tidal stream between 
high-water and low-water marks the public and the 
riparian owner have equal rights to a reasonable 
use.62 Further, where the seashore belongs to the 
state, the public right to use it for passage, naviga¬ 
tion, and fishing extends to all lands below high- 
water mark not used, built on, or occupied so as to 
prevent the passage of boats and the natural ebb and 
flow of the tide;^3 and, in the erection of structures, 
the public right of passage must be preserved sub¬ 
stantially unobstructed over the entire width of the 
foreshore.®^ The legislature may not permit the 
erection of structures along the shore between high- 
water and low-water marks in such manner as to 
interfere with constitutional rights conferred on 
the public and a statute permitting specified pub¬ 
lic officials to erect such structures is not rendered 
constitutional by the fact that the officials have an¬ 
nounced their intention to make arrangements to 


permit the members of the public to enjoy their con¬ 
stitutional rights.^® The rights of the public in the 
foreshore are of a restricted nature,and have 
been stated to include only passing, fishing, bathing, 
hunting, and navigation and the primary uses of 
the beaches for bathing, recreation, fishing, and nav¬ 
igation are subject to lawful regulation by the sov¬ 
ereign state and to the authority of congress as to 
commerce and navigation.^^^ 

The state in the interest of the general welfare 
may authorize a shore or beach to be appropriately 
used as a public highway,70 although authorization 
for highway uses must be subject to a reasonable 
use for the primary and long established public pur¬ 
poses for which the state holds the shore or beach 
in triist.'^! In case of doubt, a dedication of shore 
lands to public use as a highway under statute should 
prevail over the right of the state in it.s proprietary 
' capacity to use the lands for individual profitJ- 
Where a statute declares that a specified portion of 
a shore and beach shall be a public highway, effect 
should be given to all the language of the statute, 
if pOvSsible, in ascertaining the termini of the high- 
^way.^3 Under such a statute, if it becomes neces¬ 
sary to determine the mouth of a river as a terminus 
of the public highway, the natural headland.s on ci¬ 
ther bank of the river should be considered and, 
if there has been an addition to the land by accre¬ 
tion, the terminus of the highway may sometimes he 
extended to a point where the waters of the river 
meet the beach and shore.’^^ 


Me.—Woodman v. Pitman, su¬ 
pra. 

45 C.J. p 488 note 72. p 489 note 86 
CaJ. 

60. U.S.—U. S. V. Pennsylvania Salt 
Mfgr. Co., D.C.Pa., 16 P.2d 476, 

46 C.J. p 490 note 16. 

Use of shores or banks: 

By riparian owners see infra 5§ 
69-71. 

For loffffing see Log-s and Logfying: 
§ 46. 

In connection with navigation see 
supra § 26. 

61. Isr.Y. —Stewart v. Turney, 191 N. 
y.S. 342, 117 Misc. 398, affirmed 
142 K.E. 437, 237 N.Y. 117, 3l A. 
U.R. 960. 

45 C.J. p 490 note 17. 

62. Tex.—Dincans v. Keeran, Civ. 
App., 192 S.W. '603. 

45 C.J. p 490 note 18. 

63. R.I.—Rhode Island Motor Co. v. 
Providence, 65 A. 696. 

45 C.J. p 490 note 19. 

64. N.Y.—Barnes v. Midland R. Ter¬ 
minal Co., 112 N.E. 926, 218 N.Y. 
91—Barnes v. Midland R. Terminal 
Co., 85 N.E. 1093, 193 N.Y. 378, 
127 Am.S.R. 962. 


65. R.I.—Jackvony v. Powel, 21 A. 
2d 554, 67 R.L 218. 

06. R.I.—.Tackvony v. Powel, supra. 

67. N.Y.—-People v. Brennan. ’255 N. 
Y.S. 331, 142 Misc. 226. 

68. N.Y.—People v. Brennan, supra. 
“Privllegres of the shore” 

At tim€i of adoption of constitu¬ 
tion providing- that people should 
continue to enjoy and freely exer¬ 
cise rights of fishery and "privileg¬ 
es of the shore," one privilege of the 
shore was a public right of passage 
along the .shore, at least for certain 
proper purposes.—Jackvony v. l>ow- 
el, 21 A.2d 654. 67 R.I. 218. 

69. Fla.—White v. Hughes, 190 So. 
446, 139 Fla, 64. 

70. l^la.—^Whito V. Hughes, supra. 
Wash.—Williams Fishing Co. v. Sav- 

idge, 284 P. 744, ir>5 Wash, 443, 
followed in McGowan v. Bakers' 
T5ay l^'ish Co.. 284 P, 749, 156 Wash, 
702. 

71. Fla.—White v. Hughes, 190 So, 
446, 139 Fla, 54. 

72. Wash.—^Williams Fishing Co. v. 
Savidge, 277 P. 459, 162 Wash. 184, 
modified on other grounds 284 P. 
744, 166 Wash, 443, which was fol¬ 
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lowed in MrOowan v. Bakers’ Bay 
Fish 284 P. 749. 155 Wash, 702, 

73. Wash.—Williams Fishing Co, v, 
Savidge, 284 P. 744. 155 Wash. 44.7. 
follow’ed in MHlowan v. Bakers' 
Bay Fish Co.. 284 P. 749, 155 Wash. 
702. 

74. Wash.—Williams Fishing Co. v, 
Savidge. 277 I^ 459, 152 Wash. 184. 
modified on other grounds 284 P- 
714, 155 Wash. 443, which was fol¬ 
lowed in McGowan v, Bakers’ Buy 
Fish Co., 284 P. 749, 1^5 Wash. 702. 

aacodtiag of river aod ooaaa 

Under a statute providing that the 
shore and beach of the Pacific Ocean 
from the Columbia River or Cap** 
Disappointment on the south to a 
certain point on the north should he 
a public highway, the southern ter¬ 
minus of the highway would be at a 
point at the southern end of the cape 
where the waters of the river flowing 
to the west would meet the shore and 
beach of the Pacific Ocean.—Wil¬ 
liams Fishing Co. v, Savidge. 284 
P. 744, 156 Wash. 443, followed in 
McGowan v. Bakers’ Bay Fish Co.. 
284 P. 749, 156 Wash. 702. 

75. Wash.—Williams Fishing Co. v. 
Savidge, 284 P. 744, 166 Wash. 443. 
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Navigable lake. Members of the public have no 
right to enter and travel on that portion of the shore 
of an inland navigable lake between the ordinary 
high-water and low-water marks, whether it is 
owned by the riparian owner or the state, and the 
riparian owners may maintain an action of trespass 
for such injury.*^6 The legislature may, in the inter¬ 


§ 61 

est of public health, cut off the right of the public 
to access to a navigable lake 

Injunction is sometimes a proper remedy to pre¬ 
vent interference with the right of a member of 
the public to use a shore and beach for proper pur- 

poses.'^S 


NAVIGABLE WATERS 


V. RIPAEIAN AND LITTORAL RI&HTS 


§61. In General 

a. In general 

b. As affected by public rights or regula¬ 

tion 

a. In General 

An owner of land adjacent to navigable waters has 
certain riparian or littoral rights of a proprietary nature 
not possessed by the general public. These rights do not 
constitute an Independent estate or depend on ownership 
of soil under water, but are Incident to the ownership of 
the banks or uplands. 


The owner of land bounded on navigable waters 
has certain rights therein other than those belonging 
to the public,which are appropriately termed ''ri¬ 
parian’^ as respects nontidal waters®^ or the waters 
of a river,8i and “littoral” as respects sea waters^^ 
or the waters of a lake,^^ although the distinction is 
sometimes immaterial as far as concerns the de¬ 
termination of the particular case.^^ The riparian 
rights of the owners of lands fronting on navigable 
waters are derived from the common law as modi¬ 
fied by statute,and are the result of that full do- 


fdllowed in McGowan v. Bakers’ 
Bay Fish Co., 284 B. 740, 155 Wash. 
702. 

76. Wis.—Doomel v. Jantz, 193 N.W. 

303, 180 Wis. 225, 31 969. 

77. N.Y.—Rochester v. Cray, 121 N. 
T.S. 42, arnrmed 123 N.Y.S. 1111, 

138 App.Dlv. 918. 

78. IVa.sh.—M<*CJowan v. Bakers Bay 
Fish Co., 277 T>. 405, 152 Wa.sh. 184, 
mocllUcd on other grounds 284 P. 
719. 155 Wash. 702, which followed 
Williams Fi.shing Co. v. Savidg-e, 
2S4 P. 744, 155 Wa.sh. 443—Wil¬ 
liams Fishing Co. V. Savidge, 277 
l\ 459, 1'52 Wash. 184, modified on 
<»ther grounds 284 P. 744, 155 Wash. 
443, which was followed in Mc¬ 
Gowan V. Bakor.s' Tiay Fish Co., 284 
1*. 749. 155 Wash. 702. 

79. TT.S.—Pike Rapids Power Co. v. 
Minn<*npolls, St. P. & S, S. M. R. 
Co., C.C'.A.Mlnn., 99 F.2d 902, cer¬ 
tiorari diuiled Minneapolis, St. 

A- S. S. M. R. Co. V. Pike Rapids 
Power Co., 09 S.Ot. 362, 305 P.S. 
660, 83 I...Kd. 428, rehearing: denied 
59 S.Ot. 487, 306 U.S. 667, 83 L.Rd. 
1062. Certiorari denied Ihkc Rap¬ 
ids Power Co, v, Minneapolis, St. 
P. & S. S. M. H. Co., 69 S.Ct. 488, 
306 U.S. 640, 83 L.Rd, 1040. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 F.2d 369, 
39 Arlz. 66, modified on other 
fcrounds and rehearing denied 7 P. 
2d 254. 39 Arlz. 367. 

Conn.—State v. Knowles-Lombard 
Co., 188 A. 275, 122 Conn. 263, 107 
A.L.R. 1344. 

ina.—White v. Hughes, 190 So. 446, 

139 Fla. 54—Corptw Juris cited la 
Adams V. Klliott, 174 So. 731, 734. 
128 Fla. 79. 


Minn.—State v. Longyear Holding 
Co., 29 N.W-2d 657, 224 Minn. 451— 
Petraborg v. ^ontelli, 15 N.W.2d 
174, .217 Mini. 536—Schmidt v. 

Marschel, 2 N.W.2d 121. 211 Minn. 
539. 

N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resources 
Board, 26 A'2d 832, 92 N.H. 164. 
N.Y.—Squaw Island Freight Termi¬ 
nal Co. V. City of Buffalo, 284 N. 
Y.S. *598, 246 App.Div. 472, modified 
on other grounds 7 N.E.2d 10, 273 
N.Y. 119. 

Pa.— Corpus Juris cited in Roberts 
V. Means, 22 A.2d 98, 99, 146 Pa. 
Super. 188. 

S.D.—Hillcbrand v. Knapp, 274 N.W. 
821, 65 S.D. 414, 112 A.L.R. 1104— 
Corpus Juris cited in Parsons v. 
City of Sioux Falls. 272 N.W. 288. 
291, 65 S.D. 145. 

Wis.—Delaplaine v. Chicago & North¬ 
western Railway Co., 42 Whs. 214. 
45 C.J. p 490 note 29. 

80. Alaska,— U. S. v. McGlinchy, 6 
Alaska 4. 

81. U.S.—Indian Refining Co. v. Am- 
braw River Drainage Dist., D.O. 
Ill., 1 F.Supp. 037. 

Iowa.—Peck v. Alfred Olsen Const. 
Co.. 245 N.W. 131, 216 Iowa 619, 
89 A.L.R. 1147. 

Or.—Darling v. Christensen, 109 P.2d 
585, 166 Or. 17. 

82. Alaska.—^U. S. v. McGlinchy, 5 
Alaska 4. 

83. Iowa.—Peck v. Alfred Olsen 
Const. Co., 245 N.W. 131, 216 Iowa 
619, 89 A.L.R. 1147. 

Or.—Darling v. Christensen, JL09 P.2d 
685, 592, 166 Or. 17. 

84. Iowa.—Peck v. Alfred Olsen 
Const. Co., 245 N.W. 131, 216 Iowa 
5X9, 89 A.L.R. 1147. 

143 


Extension of meaning 

The words “riparian proprietor” 
have been heedlessly extended from 
rivers and streams to the shores of 
the sea; if it is necessary to ex¬ 
press the meaning by a single ad¬ 
jective, the term “littoral proprie¬ 
tor” is more accurate.—Common¬ 
wealth V. City of Roxbury, 9 Gray, 
Mass., 451, 521, 

“Riparian property” has been de¬ 
fined as property having a water 
frontage.—Shepard’s Point Land Co. 
V. Atlantic Hotel, 44 S.E. 39, 45, 132 
N.C. 517, 61 L.R.A. 937. 

85. U.S.—Mayor and City Council of 
Baltimore v. Crown Cork & Seal 
Co., CC.A.Md., 122 F.3d 385. 

Civil and common law 

The rights of owners of lands bor¬ 
dering on, or riparian to, statutory 
navigable streams or waters mu.st 
be determined in the light of the 
civil and common law, as modified 
by statutory enactments and court 
decisions.—Diversion Lake Club v. 
Heath, Civ.App., '58 S.W.2d 666, af¬ 
firmed 86 S.W.2d 441, 126 Tex, 129. 
Time of vesting under statute 

Rights conferred by Riparian Act, 
applicable to tidewater lakes, vested 
in riparian owner at time act became 
effective.—Trumbull v, McIntosh, 138 
So. 34, 103 Pla, 708. 

Determination of rights by harbor 
engineer 

Municipal harbor engineer cannot 
determine riparian rights except as 
such determination may be inciden¬ 
tal to exercise of his authority to 
regulate use of harbor and access 
to its channel.—Mutual Chemical Co. 
of America v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 33 F.Supp. 
881, modified on other grounds, C.O. 
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minion which every one has over his own land, by 
which he is authorized to keep all others from com¬ 
ing on it except on his own terms.Riparian rights 
do not constitute an independent estate,and do 
not depend on ownership of the soil to the center 
of the stream or under water they are incident 
to the ownership of the banks or uplands,and con¬ 
stitute property rights^O of a qualified or restricted 

Conn.—State v- 


nature^^ of which the owner cannot be deprived or¬ 
dinarily without his consent or without proper com¬ 
pensation.Riparian rights exist before the prem¬ 
ises are improved or occupied,and are not forfeit¬ 
ed by mere nonuscr.^*^ 

The owner of lands bordering on navigable wa¬ 
ters has the right to maintain his adjacency to them, 
and to profit by this advantage,and otherwise, as 


A., Mayor and City Council of Bal¬ 
timore V. Crown Cork & Seal Co., 122 
F.2d 385. 

86- U.S.—Potomac Steamboat Co. v. 
Upper Potomac Steamboat Co., U. 
C., 3 S.Ct. 445, 451, 109 U.S. 672, 
27 L.Ed. 1070. 

Ky.—Rowan’s Ex’rs v. Portland, 8 

B.Mon. 232. 

S.D.—Hillebrand v. Knapp, 274 N.W. 
821, 65 S.D, 414, 112 A.L.R. 1104. 

87. N.Y.—In re Buffalo, 99 N.B. 850, 
206 N.Y, 319. 

88. Isr.Y.—United Paper Board Co. v. 
Iroquois Pulp & Paper Co., 123 N. 

K. 200. 226 N.Y. 38. 

S.D.—Hillebrand v. Knapp, 274 N.W. 

821, 65 S.D. 414, 112 A.L.R. 1104. 
Wis.—Deidrich v. Northwestern Un¬ 
ion R. Co., 42 Wis. 248, 24 Am.R. 
399—Delaplaine v. ChiCcaKO <Sr 
Northwestern Railway Co., 42 Wis. 
214. 

45 C.J. p 491 notes 37, 38. 

89. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn.. 99 F.2cl 902, cer¬ 
tiorari denied Minneapoli.s, St. I'. 

6 S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Kd. 428, rehearing* de¬ 
nied 59 S.Ct. 487, 306 U.S. 667, 83 

L. Ed. 1062. Certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co., 59 S.Ct. 488, 
306 U.S. 640, S3 L.Ed. 1040. 

N.Y.—United Paper Board Co. v. Iro¬ 
quois Pulp & }>apor Co., 123 N.E. 
200, 226 N.Y. -38—Squaw Island 
Freight Terminal Co. v. City of 
Buffalo, 284 N.Y.S. 698, '240 App. 
Div. 472, modliled on other grounds 

7 N.K.2d 10, 273 N.Y. 119—Ononda¬ 
ga Water Service Corporation v. 
Crown Mills, 230 N.Y.S. 691, 132 
xMisc. 848. 

S.D.—Hillebrand v. Knapp, 274 N.W. 
821, 65 S.D. 414, 112 A.L.R. 1104—- 
Corpus Juris cited la Parsons v. 
City of Sioux Falls, 272 N.W. 288, 
291, 66 S.D. I4i5- 

,Wis,^D,eidrich v. Northwestern Un¬ 
ion R. Co.. 42 Wis. 248, 24 Am.R. 
,399—Delaplaine , v. Chicago & 
Northwestern. Railway Co„ 42 Wis. 

, 214. 

r4;6 p 401 note 33. . 

90. U.S.—Yates v. Milwaukee, Wis., 
77 U.S. 497, 10 Wall. 497,. 19 L.Ed. 
984—Hollingsworth v. Parish of 
Tensas, C.C.La., T7 P. 109. 


Co., 188 A. 

A.L.R. 1344. 

D.C.—U. S. V. 

79 U.S.App.D.C. 87—U. S. 

D.C.D.C., 72 F.Supp. 713. 

Mich.—Soo Sand Oravfd Co. v. M. 
Sullivan Dredging Co.. 244 N.W. 
138, 269 Mich. IS.O—Hilt v. Weber, 
233 N.W. 159, 252 Mich. 198, 71 A. 
L.R. 1238. 

Minn.—Hanford v. St. I’aul D. R. 
Co., 44 N.W. 1144, 42 N.W. 598. 
43 Minn. 104, 7 I^.R.A. 722. 

N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resourees 
Board, 26 A.2d 832, 92 N.H. 164. 
S.D.—Parson.M v. City of Sioux Falls, 
'272 N.W. 288, 65 S.D. 145. 

Wash.—Great Northern Ry. Co. v. 
Washington Electric Co., 86 P.2ci 
208, 197 Wash. *7. 

Civil law 

A riparian right Is a property right 
in the civil, as wcdl a.s in the oom- 
mon, law.—Hollingsworth v. Pari.sh 
of Tensas, C.C.La., 17 109. 113. 

Vested rights 

Ripai’ian rights are v(‘ste{I right.s. 
—Cunningham v. Frevow, 192 S.W. 
2d 338, 28 Tenn.App, (143, 

Prauchise 

Riparian rights are in the nature 
of a franchise.—State v. Knowl<‘S- 
L<>mbard Co., 188 A, 275, 122 Conn. 
263, 107 A.L.R. 1344. 

Rights of railroad or power compa¬ 
nies 

Riparian rights are not servient 
to the rights of railroad companies 
to build bridges, or of power ouin- 
panies to build dams.—l*ike UapiUs 
I’ower Co. v. Minneapoli.s, St. P. S. 
S. M. R. Co., C.C.A.Minn., 99 F.2d 
902, certiorari denied Minneapolis, 
St, S. S. M, R. Co, V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 660, 
83 L.Ed. 4'28, rehearing denied 59 
S.Ct. 487, 306 U.S. 667, 93 L.Ed. 1062, 
certiorari denied Pike Rapids I’oW(*r 
Co. V. Minneapolis. St. P. & S. S. M. 
R. Co., 59 S.Ct. 488, 306 U.S. 640, 
83 L.Ed, 1040. 

91. Conn.—State v. Knowles-I.fOm- 
bard Co., 188 A. 27:5, 122 Conn. 263. 
107 A.L.R. 1344. 

D.C.—U. S. V. Belt, 142, F.2d 761, 79 
U.S.App.D.C. 87, 

Minn.—Nelson v. Do Long, 7 N.W.2d 
342, 213 Minn. 425. 

Pul)lic fights or regulation see Ih- 
fra .subdivision b of this section. 
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' 92, U.S.—Yatf‘S V. ]Mihvauk*’t*, Wis.. 
77 U.S. 497, 10 Wall. 497. 19 L.Ed. 
981—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. K. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis. St. P. ik 
S. S. M. R. Co. V. Pike Rapids Pow¬ 
er Co., 59 S.Ct. 362. 3IK“> U.S. 669. 
83 L.Ed. 428, rehearing denied 59 
S.(^t. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Ftapids 
Power Co. v. Minneapoli.s. st. P. 
& S. S. M. R. Co.. 59 S.tn. 488, 306 
U.S. 649, 83 L.Ed. 1040-.Taefd..*^ v. 
U. S., C.C.A.AIa., 45 R2d 31—H(d- 
lingsworth v. Parish of Ten.sas, i\ 

C.La., 17 F. 109. 

U. S. V. Belt, 142 F.2d 761, 79 
T^S.App.P.C. 87. 

Mich.— Corpus Juris cited ia Soo 
Sand & Cravtd Co. v. M, Sullivan 
Dredging Co.. 24 4 N.W. 138. I4e, 
259 Mieh. 489- “Corpus Juris cited 
in Hilt V. Weber, 233 N.W. 159. 168, 
252 Mieh. 198, 71 1238. 

Minn.—Hanford v. St. Paul iJC' l>. R. 
Co., 4 1 N.W. 1114, 42 N.W. 596, 43 
Minn. 104, 7 L.R.A. 722. 

N.H.—St. RegiH Paper Co. v. New 
Hampshire Water Ue.^oureeK 
Ib>ard. 26 A.2d ^^32. 92 N.H, 164. 
N..I.—dlell V. C,.*ugh. 23 N.J.Law* 624. 
N.Y.— Little Kall.s Fibre Cc». v. Hen¬ 
ry Ford iHt Sim. 104 N.H, 538. 2 19 
N.y, 49.5, utlirmed i>tt S.Ct, 110, 280 
U.S. 369, 74 L.Hd. 4 a3. 

S.T),—Uilb-brand v. Knapp, 271 N.W. 

821, 65 S.D. Ill, 13 2 A.L.R. 1104. 
WiH.—Angelo v. R?Hlri*atl Commja- 
Hion, 217 N.W. 570. 194 Wl«. 54.3. 

45 C.J. p 491 35. 36. 

Meanure and elerntuits of darnagew in 
eminent domain proeeedingn 
Eminent Domain, 3 150. 

93. IT.S,-—Pik4‘ Rapldn Pow’i»r C*». v. 
MinneapoliH, St. P. & S. S. M. R. 
Co., t'.C.A.Minn., 99 F.2a 902, cer¬ 
tiorari deni(‘d MinneaptdiK. st. P. 
^ S, S. M. R. Co. V. Pike Rapidx 
Power Co., 59 S.Ct. 362. 305 I'.S. 
600, 83 L.Ed. 42H. rehearing de¬ 
nied 57 S.Ct, 4KT. ,306 U.S. 667. S.l 
L.Ed. 1062, <a»rtiorari denied Pike 
Rapidw Power CtK v. Minneapolis. 
St. P. ^ S. S. M. R. Co., 59 S.Ct. 
488, 306 U.S. 640, 83 I..Hd. 1040. 

94. Minn.—Petraborg v. Hontellb 15 
N.W.2a 174, 217 .Minn. 5:j6. 

95. U.S,—Potomac Steamboat Co. v. 
Upper Potomac Steamboat Co.. D. 
C., 3 act. 445. 109 U.S. 672. 27 L. 
Ed. 1070. 


Kno wles-Lom 1 >ard 
275, 122 Conn. 263, 107 

Belt. 142 F.2d 761. 

V. CJrotm, 
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a right, to preserve and improve the connection of 
his property with the water.96 More particularly, 
riparian rights have been often enumerated to in¬ 
clude the right of access to the water, the right to 
build a pier out to the line of navigability, the right 
to accretions, and the right to a reasonable use of 
the water as it flows past the land.^'^ A riparian 
owner has the right to exercise his rights for drain¬ 
age as long as he does not interfere with the rights 
of the public or invade the shore line or riparian 
rights of others.98 He also has a right to have the 
shores of his land washed by the adjacent waters.^^ 
To some extent the riparian owner may interfere 
with and make changes in the channel of a naviga¬ 
ble stream.! The right to a reasonably unobstruct¬ 
ed view over the water has been recognized but it 
has also been held that a riparian owner has no more 
proprietary right in a beautiful scene presented by 
a river than any other owner of land can claim to a 
beautiful landscnpe.^ 
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The rights of riparian owners on navigable 
.streams include the rights possessed by riparian 
owners on other watercourses,^ and are similar in 
artificial and natural waterways^ and in tidal and 
nontidal waters.^ It should be noted, however, that 
the common law of England with regard to riparian 
rights, having been applied ordinarily with respect 
to tidal waters, applies but imperfectly to situations 
frequently presented by nontidal navigable waters 
in the United States.*^ 

Improvemmts under statute. Improvements made 
by a riparian owner into the waters in front of his 
land as authorized by statute become incident to the 
estate, not as inherently identical in nature with 
land, but, from being joined to it and contributing 
to its uses and value, as a fixture or a right of way 
or other appurtenance that passes with land.s Un¬ 
til such improvements are made, the mere right to^ 
construct them is not incompatible with a licensing 
of the soil covered by the water for uses not sub- 
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N.J.—Stovonson v. Paterson, etc., R. 

To., nt N.J.T.aw 532. 

S.D.—Hilh‘l)ran(i v. Knapp, 274 N.W. 

821, (15 S.n. 414, 112 A.L.R. 1104. 
Kecessities and chai*acter of use 
A riparian owner's rights are 
measured by the n(‘ 0 (‘.ssitiea and 
character of hi.s —Petraborp: v. 

Zontclll, 15 N,\V.2a 174, 217 Minn. 

96. lbS.~“-Potoinao Steamboat Co. v. 
Ppper Polonm{* St<‘aniboat Co., D. 

O. , 3 S.Ct. 445, l(l‘} U.S. 672, 27 L. 
Md. U‘7I1. 

S.Ib—niUebrancl v. Knapp, 274 N.W. 

821. 55 S.D. 414, 112 A.l^.R. 1104. 
WharfafiTo and cranag-e rigrlits 

An upl.nnd owner po.s.sc'.MHing wlu'irf- 
Rffc and erannf.:e riKhts under a p:rant 
from a mnni<-lpality may retain such 
rifrht.s notwithstandinpr a of ri¬ 
parian riphts i>y the erection of a 
iiuikhead.—In r(* lOast River Drive, 
Bonuudt of Manhattan, City of New 
York, 2H{) N.Y.S. 433. 151) Misc. 741. 

97. U.S.- Pike Uapid.s IN)wer Co. v. 
Minneapolis, St. P. S. S. M. R. 
Do.. t\e\A.Mlnn., f)0 F.2<1 902, cer¬ 
tiorari denied Minmaipolis, St. P. 

B. S. M. U. CiK V. tdke Rapkls Pow¬ 
er Co.. 59 S.C't. 362, 305 D.S. 660, 
83 L.Kd. 428, rehearim? demled 59 
S.Ct. 4 87, 300 U.S. 007, 83 R.Kd. 
1002, certiorari denied Pike Rap¬ 
ids Power Co. V. Minneapolis, St. 

P. & S. S. M. H. Co., 59 S.Ct. 488, 
300 P.S. 040, 83 I..Kd. 1040. 

Ark.—Carpus Juris <iuoted in Ander¬ 
son V. Heames, 161 S.W.2d 957, 960, 
204 Ark, 216^—Corpuf Juris cltsd iu 
Hamilton v. Horan, 97 S.W.2d 637, 
038, 193 Ark. U. 

Cotun—State v. KnowIcsT^ombard 
Co.. 188 A. 275. 122 Conn. 263, 107 
A.D.P. 1344, 

Mich.—Corpus Juris cited in Soo 
66 e.J.S.—10 


Sand & Gravel Co. v. M. Sullivan 
Predfflng Co., 244 N.W. 138, 140, 
259 Mich. 489—Corpus Juris cited 
in Hilt V. Weber, 233 N.W. 1.59, 168, 
252 Muih. 198, 71 A.R.R. 1238. 

Or.—Corpus Juris cited in Hoff v. 
Peninsula Drainage Dist. No. '2, 
143 P.2d 471, 474, 172 Or. 630— 
Gatt v. Hurl hurt, 284 P. 172, 131 
Or. 554, rehearing denied 286 P. 
1'51, 132 Or. 415. 

Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenii.App. 643. 

4'5 C.tT. p 491 note 47. 

Particular riparian rights see infra 
§§ 65-87. 

98. N.Y.—Thompson v. Ft. Miller 
Pulp, etc., Co., 186 N.Y.S. 817, 19.1 
App.Div. 271. 

99. U.S.—Tallassee Power Co. v. 
Clark, C.C.A.Tenn,, 77 F.2d 601. 

N.Y.—Nevins v. Friedauer, 184 N.Y.S. 
804, 113 Misc. 437, modified on oth¬ 
er grounds 190 N.Y.S. 682, 198 App. 
Div. 250. 

^‘Errant” or ^‘enexay'’ waters; ordi¬ 
nary flood 

(1) Stream water which does not 
leave the high-water channel of the 
river, or which while overflowing its 
])anks returns to the .stream, is not 
errant water; and the flood waters 
involved in the particular case were 
held not "errant” or "enemy” wa¬ 
ters on which all had the right to 
war, hut rather were such as the ri¬ 
parian owner had a right to.—Tallas- 
soe Power Co. v. Clark, C.C.A.Tenn., 
77 P.2d 601. 

(2) As against the contention that 
the only waters which deposited silt 
and sediment on plaintiffs’ land were 
extraordinary or unusual floods and 
not annual floods or freshets, and 
that they were, therefore, de.structive 
common enemies in which no prop¬ 
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erty owner could acquire a vested 
right, it w^as held that floods are 
ordinary which are well known to 
occur occasionally through a period 
of years, although at no regu’ar in- 
tervahs.—Tallassee Power Co. v, 
Clark, supra. 

1. N.Y.—James Frazee Milling Co, 
v. State, 204 N.Y.S. 645, 122 Misc, 
545, 558. 

45 C.J. p 491 note 51. 

2 . Fla.—Tampa Southern R. Co. v. 

Nettles, 89 So. 223, 82 Fla. 2—- 

Thieson v. Gulf, etc., R. Co., 78 So. 
491. 7,5 Fla. 28, L.R.A.1918E 718. 

3. W.Va.—International Shoe Co. v. 
Heatwole, 30 S.E.2d 537, 126 W-Va. 
SS8. 

4. N.Y.—People v. New York, etc., 
Power Co., 21D N.Y.S. 497, 219 App. 
Div. 114. 

5. Ill.—Beidler v. Sanitary Dist., 71 
N.E. ins, 211 Ill. 628, 67 D.R.A. 
820. 

45 C..I. p 401 note 39. 

Artificial channel of natural stream, 
Riparian rights may be acquired 
along the artiflc-ial channed of a 
natural stream.—State ex rol. O’Con¬ 
nor V. Sorenson, 271 N.W. 234, 222 
Iowa 1248. 

6. Ala.—Mobile Transp. Co. v. Mo-. 
bile, 44 So. 976, 153 Ala. 409, 127 
Am.S.R. 34, 13 L.R.A.,N.S., 352. 

4'5 C.J. p 491 note 4 0. 

7. N.Y.—Fulton Light, etc., Co. v, 
State, 94 N.E. 100, 200 N.Y. 400, 
413, 37 L.R.A.,N.S., 307. 

4'5 C.J. p 491 note 41. 

8. Md,—Culley v. Hollis, 25 A.2d 
196. 180 Md. 372—Hodson V. Nel¬ 
son, 89 A, 934, 122 Md. 330—Hess 
v. Muir, 5 At '6 A, 673, 66 Md. 
686 . 
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§ 61 

versiye of such right or irreconcilable therewith,^ 
although such uses must yield to the paramount 
right pf making improvements when actually exer- 
cised.^0 

b, As Affected by Public Rights or Regulation 

Riparian or littoral rights may be affected by public 
control or regulation of navigable waters, such as regu¬ 
lations protecting the right of the public to navigate the 
waters and make improvements In aid of navigation; but 
such rights may not be arbitrarily destroyed or impaired 
by legislation having no real relation to the lawful pur¬ 
poses of regulation. 


The rights of a riparian or littoral owner to par¬ 
ticipate in public navigable waters are subject to 
public control or regulation,and to certain public 
rights.^ 2 Thus, riparian rights in navigable waters 
are held in subordination to the right of the public 
to navigate such waters and to make improvements 
in aid of such navigation,'^^ except in so far as they 
may have been acquired by express grant for pur¬ 
poses beneficial to commerce.Hence, the ripa¬ 
rian owner is without a remedy where he is de¬ 
prived of his rights for the general public benefit in 
the improvement of navigation.^^ The rights of ri- 


9. Md.—CuUey v. Hollis, 25 A.'2d 106, 
180 Md. 372—Hodson v. Nelson, SO 
A. 034, 122 Md. 330—Hess v. Muir, 
5 A; 640, 6 A. 673, 05 Md. 586. 

■10. Md.—Culley v. Hollis. 25 A.2d 
106, 180 Md. 372—Hodson v. Nel¬ 
son, 89 A. 934, 122 Md. 330~-Hess 
V. Muir, 5 A. 540, 6 A. 073, 65 Md, 
586. 

11. U.S.—Henry Ford Son v. Lit¬ 
tle* Falls Fibre Co.. N.Y., 50 S.Ct. 
140, 280 U.S. 3G9, 74 L.Fd, 483. 

Del.—Harlan & Holllnfirsworth Co. v. 

Paschal 1, '5 Dcl.Ch. 435. 

Fla.—White v. Hugh(*s, 190 So. 446, 
5139 Fla. 54. 

Miijjn.—Nelson v. Do Long, 7 N.W.2d 
342, 21.3 Minn. 425. 

N.H.—St. Regis Paper Co. v. New 
HairiRshlre Water Re.sourees Hoard, 
20 A.'2d 832, 92 N.H. 104, 

N.Y'.r^City of New York v. Wilson 
Co., 15 N.I0.2d 408, 278 N.Y. 80, 
reargument denied 10 N.K.2d 860, 
278 N.Y. 702. 

Ohio.—State ex rel. Sauirc v. City of 
Cleveland, 74 N.E.2d 438, 80 Ohio 
App. 83. 

46 C.J. p 403 note 64, 

ParamoTint or reserve rifiTht 

The common-law right of the ri¬ 
parian owner to divert the waters 
of a navigable stream Is subordi¬ 
nate, and subject, to the paramount 
or reserve right of the state.—Wa¬ 
ter Power and Control Commission v. 
NiagJira Falls Power Co., 30 N.Y.S.2d 
371, '262 App.Div. 400, resettlement 
denied 32 N.Y.S.2d 376, 263 App.Div. 
790, arnrmed 46 N.F,2d 907, 289 N.Y. 
353. 

JClglits fixed by statute 

The rights of littoral owners in 
the ■ j^onnavigable waters of Lake 
Erie ^r.e fixed, by provisions of .stat¬ 
ute declaring the state's rights to 
waters of Lake Erie and the soil un¬ 
der the waters.—State ex rel. Squire 
V. City of Cleveland, 74 N.E.2d 438, 
80 Ohio App, 83, 

Taklug of sa^d 

(1) It Ipeen held that a ripari¬ 
an owner,' ijn^ay not take sand from 
bed of navigatJle stream adjoining 
his prem'ises without the permission 
pf the secretary of war.—Kessinger 


fV. Standard Oil Co., Ind., 245 Ill.App. 
376. 

(2) Taking of sand by public see 
supra § 58. 

12. U.S.—Pike Rapids I\)vver Co. v. 
Minneapoli.s, St. V, & S. S. M. K. 
Co., C.C.A.Minn., 99 F.2d 902. cer¬ 
tiorari denied Minneapoli.s, St. P. 

S. S, M. R. Co. V. Pik<‘ Rapids 
Power Co., 59 S.Ct. 362, 305 
6 00, 83 L.Ed. 428, rehearing de¬ 
nied 59 S.Ct. 487. 306 U.S. 607. 83 
l.(.Ed. 1062, certiorari (Umied Pil:<‘ 
Rapids Power Co. v. Minneap(dis, 
St. P. & S. S. M. R. Co., r>9 
488. 306 U.S. 040, 83 L.Kd. 10111— 
Du Thmt Ray<m Co. v. U’ebrmmd 
Indu.Mtries. C.C.A.Va., 85 F.2d 981. 
Ark.—Anderson v. Ueanie.s, 161 S.W. 

2d 957, 204 Ark. 210. 

D.C.—U. S. V. Helt, 142 F.2d 761. 79 
IT.S.App.D.C. 87. 

Ky.^—Nateher v. City of Howling; 

<lreen, 95 S.W.2<J 255. 204 Ky. 584. 
Minn.—Nelson v. Ih* Long, 7 N.W.2d 
342, 213 Minn. 425. 

Wis.—S, S. Kre.sge Co. v. Railroad 
Commission, 235 N.W. 4, 201 Wts, 
479, rehearing dt*nl(Hi 236 N.W. 667, 
204 Wis. 479. 

Public uses other than navigation see 
supra §§ 55-60. 

“The law Is clear that all landed 
proprietors whose property is adja¬ 
cent to a navigal>le stream hold it 
subject to certain conditions Impo.sed 
for the common utility or public wel¬ 
fare.”—ITuyn V. Nelson Bros., 157 
So. 685, 587, 180 La, 700. 

Effect of exorcise of public rights 
The exercise of the public rights 
of the state does not deprive the ri¬ 
parian owner of any right, but mere¬ 
ly regulates and limits the exercise 
of existing rights.—Nelson v. I)e 
Long, 7 N.W.2d 342, 213 Minn. 425, 

13* U.S.—U. S. V. Willow River Pow¬ 
er Co., Ct.Cl,, 65 S.Ct. 761, 324 U. 
S. 499, 89 L.Ed. 1101—Henry Ford 
& Son V. I.ittle l^alls Filme Co.. N. 
Y., 50 S.Ct. 140, 280 U.S. 369, 74 L. 
Ed. 4 83—U. S. V. Commodore Park, 
Inc., C.C.A.Va., 143 P.2d 720, re¬ 
versed on other grounds 65 S.Ct. 
803. 324 U.S. 386, 89 L.Ed. 1017— 
Lynn v. U. S., C.C.A.Ala., 1X0 F. 
2d 686—^W. A. Ross Const, Co. v. 
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Yearsley, O.C.A.Neb.. 103 F.2d 589, 
aflirmed 60 S.Ct. 413. 309 U.S, 18. 
84 L.Kd. 551—Pike Rapids Power 
Co. V. Minnf'apolis. St. P. & S. S. M. 

R. Co.. C.C.A.Minn.. 99 F.2d 902, 
certiorari denied Minneapolis, St. 
P. & S. S. M. R. Co. V. Pike Rap¬ 
ids Power Co., 59 S.Ct. 362. 305 U. 

S. 660, 83 L.Kd. 428. rehearing de¬ 
nied 59 S.Ct. 487. 306 U.S. 667, 93 
I.^.Kd. 1062, certiorari denied Pike 
Rapids Power ('*o. v. Minneapolis, 
St. V. it S. S. M. R. Co., 59 S.Ct. 
488. 306 thS. 640. 8.3 X^.Kd. 1040— 

U. S. V. Property on Pinto Island, 
D.C.AIa., 74 F.Supp. 92—hYanklin 

V. Th S.. D.C.Tenn.. 16 F.Supp. 253. 

affirmed. C.C.A., UR F.2d 459, af¬ 
firmed 60 S.Ct. 170. 30S IT.S. 516. 
84 L.I'hi. 439—(hTl.a'’h Stock 

Co. V. If. S.. 102 Vl.Cl. 392. 

Fla.—White v. Hugh**s, 190 So. 446. 
139 Fla. 54. 

Ill.—Leiteh v. Sanitary Dist. of Chi¬ 
cago. 17 N.K.2d .34, 369 III, 469. 

Ky.—Corpus Juris cit«d ia Nati'her 
V. City of B»>wling Urei^n, 95 S.W. 
2d 255. 257, 264 Ky, 5vl. 

N.Y.—Niagara Falhs Power Co. v. 
Duryea, 57 N.Y.S.2d 777, 185 Misc. 
696—James hYazeo Milling Co. v. 
State, 204 N.Y.S, 645. 122 Misc. 
545—<?ana! Com'rs and Appraisers 
V. People, 5 Wend. 423. 

Ohio.—state ex rel. Squire v. City of 
Clev<dand, 74 N.E.2d 438. 80 Ohio 
App. 83. 

Pa.--Scanlon v. Iron City f?and ^ 
Gravel Co,. 29 A,2d 82. 345 Pa. 535. 
Wis.—S. S. Kresge Co. v. Railia^ad 
Commission. 235 N.W. 4, 204 Wis. 
479, rehearing denied 236 N.W, 667. 
204 Wis. 479. 

45 C.J. p 492 note 57. 

Rights of public generally as to nav¬ 
igation see supra S 20. 

14e. N.Y.—^Thompson v. State. 198 N, 
Y.S. 690, 204 App.Div. 684. 

45 C.J. p 492 note 68. 

15. U.S.—Pike Rapids Power Co. v. 
Minneapolis. St, P, S. S. M. R. 
Co., C.C.A.Minn.. 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 

S. S. M. R. Co, V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct. 487, 306 U.S, 667, S3 L. 
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parian owners are no greater against the state than 
they are against the United States with respect to 
the public easement for navigation held concurrent¬ 
ly by the two sovereignties, the one for intra-state 
and general navigation and the other for interstate 
and foreign navigation.^® 

On the other hand, the rights of a riparian owner 
may not arbitrarily be destroyed or impaired by leg- 
islationi7 by congress^® or a stated® having no real 
relation to the lawful purposes for which the wa¬ 
ters may be used by the public. Further, the servi¬ 
tude to the interests of navigation is confined to the 
natural condition of the stream.20 The rights of 
riparian owners recognized by state law are an ap¬ 
propriate subject for legislative protection.^! 

Denial or creation of rights. Except in so far as 
limited by the dominant rights of the federal gov¬ 
ernment it is within the power of a state to limit or 
deny riparian rights,'-^2 qj. resign its sovereign 
rights to riparian proprietors,^® or to confer on 
them rights additional to those recognized at com¬ 


§ 62 

mon Iaw.^4 The littoral rights of an upland owner 
who does not own title to the submerged land or 
tideland in front of his property are subject to ter¬ 
mination by any disposition which the state may 
choose to make of such submerged lands or tide- 
lands.2® The laws and policy of the state may de¬ 
ny all riparian rights except such as are Conferred 
by express grant. 

§ 62. What Law Governs 

The nature and extent of riparian rights are to be de¬ 
termined according to the local law, subject to the right 
Of congress to regulate public navigation and commerce. 

The nature and extent of the rights of riparian 
owners arc to be determined according to the local 
law subject to the right of congress to regulate pub¬ 
lic navigation and commerce.27 For example, each 
state has power to settle for itself the title to land 
formed by accretions within its boundaries.^® The 
disposition as between public and private ownership 
of land that emerges on either side of an interstate 
boundary stream is to be determined according to 


Ed. 1062, certiorari denied Pike 
Rapids Power Oo. v. Minneapolis, 
St. l\ Sc S. S. M. R. Oo.. '50 S.Ct. 
48S. 206 U.S. 640. 8.3 E.Ed. 1040. 

45 O.J. p 403 note 60. 

Improvem«*nt of navigation as ground 
for comp*‘n.sation see Eminent Do¬ 
main § 115. 

16. Cal.—IVople V. Banning Co., 140 
P. 587. 167 Cal. 643. 

N.y.—-Thomp.son v. State, 198 N.Y.S. 
590, 204 App.DiV. 684. 

17. Ky.—Corpus Juris cited in 
Nateher v. iMty of Bowling Creen, 
95 S.\V.2d 255, 260, 264 Ky. 584. 

45 C.J. p 493 noteH 60, 61. 

18. U.S.—U. S. V. River Rouge Impr. 
Co., Mich., 46 S.Ct. 144, ’269 U.S. 
411, 70 E.Ed. 330. 

19. U.S.—-Yatew v. Milwaukee, Wis., 
10 Wall. 407, 10.L.Ed. 084. 

Mich.-’iUlt V. W«dH‘r. 233 N.W. 169. 
252 Mich. 198, 71 A.L.R. 1238. 

20. U.S.—TT. S. V. Crefl.s, Ky., 37 S. 
Ct. 380, 243 tT.S. 316, 61 L.Ed. 746. 

45 C.J. p 403 note 62. 

Reliance on limitations 

r^uhlic eawement of navigation is 
limited to natural levels, width.s, and 
flowtt of navigable streams, and ri- 
parutn owners have right to erect 
and maintain their property in re¬ 
liance on those limitations, although 
government may inerea-se burden of 
natural si*rvitude on payment of just 
compensation.—tt. S. v. Chicago, B. & 
Q. R. Co., C.C.A.Wis., 90 F.2d 161, cer¬ 
tiorari denied 58 S.Ct. 33. 302 U.S. 
714, 82 L.Ed. 551, 

21. U.S.—Henry Ford & Son v. Lit¬ 

tle Falls Fibre Co.. N.Y., '60 S.Ct. 
140, 280 U.a 269, 74 L.Ed. 483. ^ 


22. Md.—Baltimore, etc., R. Co. v. 
Chase, 43 Md. 23. 

45 C.J. p 491 note 53. 

Control of federal government see 
supra § 10. 

Navigable lakes 

Constitutional provision limiting 
riparian rights to necessary use for 
beneficial purposes is applicable to 
navigable lakes.—City of Los Ange¬ 
les V. Aitken, 52 P.2d 686, 10 Cal.App. 
2d 460. 

23. U.S.—Fox River Paper Co. v. 
Wisconsin R. Commission, 47 S.Ct. 
669, 274 U.S. 651, 71 L.Ed. 1279. 

45 C.J. p 492 note 54. 

24. Md.—Potomac Dredging Co. v. 
Smoot, 69 A. 607, 108 Md. 54. 

45 C.J. p 492 note 55. 

25. Cal.—Los Angele.s Athletic 
Club V. City of Santa Monica, 147 
P.2d 976, 63 Cal.App.2d 795—City 
of Newport Beach v. Fager, 102 p. 
2d 438, 39 Cal.App.2d 23. 

26. U.S.—Port of Seattle v. Oregon, 
etc., R. Co., Wash., 41 S.Ct. 237, 
255 U.S. 66. 66 L.Ed. 600. 

45 C.J. p 492 note 56. 

27. U.S.—U. S, V. Property on Pinto 
Island. D.C.Ala., 74 ii'.Supp. 92. 

Cal.—City of Oakland v. Hogan, 106 
r.2d 987, 41 Cal.App.2d 333. 

Miss.—Louisiana & Mississippi R. 
Transfer Co. v. Long, 131 So. 84, 
169 Miss. 654. 

Ohio.—State ex rel. Squire v. City 
of Cleveland, 74 N.E.2d 438, 80 
Ohio App. 83. 

45 C.J. p 493 note 65. 

Application by federal courts of 
state laws and decisions with re¬ 
spect to rights of riparian owners 
see Federal Courts 5 189 a. 
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State courts as bound by decisions of 
United States supreme court as to 
navigability of waters within a 
state see Courts § 206. 

Mexican civil law 

Where navigable nontidal river 
suddenly changed its course in 1914, 
title to abandoned bed claimed by ri¬ 
parian owners under Mexicaii grants 
was held governed by Mexican civil 
law, notwithstanding 1840 statute 
adopting common law.—Manry v- 
Robison, 5’6 S.W.2d 438, 122 Tex. 213. 

I Treaties between United States- 
and Cherokee Indian Tribe and pat¬ 
ent made thereunder, granting cer¬ 
tain lands on both banks of Arkan¬ 
sas River to Cherokee Indian Tribe,, 
were held to disclose no purpose to* 
define riparian rights, inferring in¬ 
tention to abide by state law.—Vick- 
ery v. Yahola Sand & Gravel Co., 12‘ 
P.2d 881, 158 Okl. 120>. 

28. U.S.—Iowa v. Carr,. Iowa, 191' 
P. 257, 112 C.C.A. 477. 

Mo.—Prank v. Goddin, 91 S.W. 1057„ 
193 Mo. 390, 112 Am.S.R. 493. 

Title predicated on. Mexican grant 

Where lUlo to land on seashore 
was predicated on a Mexican grant 
and the issuance of a patent by Unit¬ 
ed States confirmatory of the Mexi¬ 
can grant, the United States never- 
had true ownership of the property 
and was not grantor or source of ti¬ 
tle, and the question of ownership 
of accretions was not governed by 
federal law but by state law,—Car¬ 
penter, Pacific Mut. Life Ins. Co. of 
California, Intervener, v. City of 
Santa Monica, 147 P.2d 964, 63 Cak. 
App.2d 772. 
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the law of each state,29 but such disposition is limit¬ 
ed in each case by the interstate boundary and can¬ 
not be permitted to press back the boundary line 
from where otherwise it should be located.^9 Ordi¬ 
narily, the question of navigability of a stream for 
the purpose of fixing riparian rights is one of local 
law which may give the stream a permanent status 
in that respect,^! but, where the rights are asserted 
under the federal Constitution, the question of navi¬ 
gability must be determined by the federal rule 
rather than that of the state.^2 Also, where an is¬ 
land in a navigable river had been surveyed prior to 
the admission of the state, riparian rights are to be 
determined by the rules of the common law and not 
by the law of the state, as long as it remains undis¬ 
posed of by the United States.23 

§ 63. Who Have Rights as Riparian Owners 

a. In general 

b. Effect of intervening street or way 
a. In Greneral 

In general, riparian rights are possessed only by those 


owning land up to the high-water mark, although owner¬ 
ship of the fee is not necessary. 

In general, one owning land to ordinary high- 
water mark is a riparian owner having riparian 
rights,24 whereas, on the other hand, riparian or 
littoral rights are not ordinarily possessed by one 
who docs not own land which is contiguous to the 
water,25 or, more particularly, to the ordinary high- 
water mark or the ordinary high tide of the body 
of water involved.26 Ownership in fee is not nec¬ 
essary to entitle one to riparian rights but one 
having a contract for the purchase of riparian land 
on conditions not yet fulfilled by him has been held 
to have no rights as a riparian owner.^S Where 
land is described as lying in the vicinity, and on the 
margin, of a bay, the grantee is a shore owner,29 
and the filling in of the foreshore by a riparian own¬ 
er under a bona fide mistake as to his boundaries 
docs not cut off riparian rights.49 Strictly speak¬ 
ing, a grantee of land under water is not a riparian 
owner merely because of his ownership of such 
land.*^^ Likewise, one whose land does not in any 
event extend beyond the c<lge of the water is not 


29. U.S.*—Arkansjaa v. Tennessee, 38 
S.Ct. 301, 246 U.S. 158, 62 L.Bd. 
638, L.R.A.1918D 258. 

30. U.S,—Arkansas v. Tennessee, 
supra^ 

31. U.S.—Jackson - Walker Coal, 
etc., Co. V. Hodges, D.C.ICan., 283 
F. 457. 

32. U.S.—-U. S. V. Holt Slate Bank, 
Mjnn., 46 S.Ct 197, 270 U.S. 49, 70 
L.Bd. 465. 

33. U.S.—Widdicombe v. RosenxU- 
ler, C.C.MO,, 118 F. 295. 

34. U.S.—U. S. V. Groen, D.C.D.O., 
72 F.Supp. 713. 

U.C.—U. S. V. Belt, 142 F.2d 761, 79 
U.S.App.D.C. 87. 

Ill.—Ueitch V. Sanitary Dist, of Chi¬ 
cago, 17 N.F.2d 34, 369 Ill. 469. 
N.Y.—City of New York V. Wilson & 
Co., 15 N.E.2d 408, 278 N.Y. 86 , re¬ 
argument denied 16 N.R2d 850, 
278 N.Y. 702—Guckcr v. Town of 
Huntington, 196 N.E. 737, 268 H.Y. 
43. 

Wis.—Jansky v. City of Two Rivers, 
278 N.W. 627, 227 Wis. 228. 

45 C.J. p 493 note 74. 

Hands to which right of access at¬ 
taches see infra § 67 b. 

Owners of rights of way or ©a»e- 
mexits^ and grantees of riparian 
rights are also riparian owners, and 
vested with riparian rights.—Indian 
Refining Co. v. Ambraw River Drain¬ 
age Dist, D.CJll,, 1 F.Supp. 937. 
l&lver onttliig' across land 

Where river cut across land, the 
owners thereof became riparian own¬ 
ers.—Conkey V. Knudsen, 8 N.W.2d 
538, 143 Neb. 5. 


Presumption of ownership 

As respects the que.stion of wheth¬ 
er a corporation owned upland so as 
to give it riparian rights, th(‘ exi.st- 
ence of record title and possessfon of 
upland in corporation and its pr<‘d- 
ecessors for over a century gave rise 
to presumption of ownership on the 
part of the corporation.—Del Itnl.so 
Holding Corporation v. McKcnssie, 5 
N,Y.S.2d 790, 167 Mlsc. 498. 

35 . Cal.—Tuos Angeles Athletic 

Club V. City of Santa Monica, 147 
I>. 2 d ,976, 63 Cal.App.2d 795. 

Ill.—UIgin Hydra\ilic Co. v. City of 
UIgIn, -62 N.F. 929, 194 Ill. 476. 
Or.—<latt V, Hurllmrt, 284 P. 172, 
131 Or. 504, rehearing denied 286 
P. 151, 132 Or. 415. 

45 C.J. p 494 note 75. 

One wlio has lost title to that part 
of his land.s which ajrc boundi^d by a 
navigable water may not claim ri¬ 
parian rights.—Conkey v. Knudstm. 
8 N.W.2d 638 , 143 Neb. 6 . 

Hands bordering on artlfLoloUy ao^ 
croted area 

( 1 ) Where plaJntlif's lands bor¬ 
dered on artificially accreted area 
owned by city, plaintiff was not en¬ 
titled to recover for construction of 
breakwater by city which caused 
further accretions, since plaintiff 
was not legally damaged.-r-Los An¬ 
geles Athletic Club v. City of Santa 
Monica, 147 P,2d 976, 63 Cal.App.2d 
795. 

(2) Under such circumstances, a 
landowner suffers no legal damage 
as a result of, and is not entitled to 
recover for, erosion of the artificial¬ 
ly created area.—Carpenter, Pacific 
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Mut. Hife Ins. Co. of California, In- 
tf-rvent‘r. v. (^ity of Santa Monica, 
147 P. 2 d .964, 63 rnl.App. 2 d 772. 

38. Fla.—Miller v. Ikiy-To-Gulf, 193 
So. 425. HI Fla. 452. 

37. Iklinn.—Hanforil v. Kt. Paul, etc., 
K. Co., 42 N.W. 596, 4t N.W. 1141, 
43 Minn. 104, 7 UU.^V. 722. 

45 C.J. P 494 note 80. 

Homestead entry perfected under 
the Unit(‘d States land law.s, where 
thfi land abuts on the waters of a 
navigable stream, gives to tin* quali¬ 
fied entrynmn the exclusive right to 
the u.se and occupation of the shore 
lands between high-water and low- 
water mark as against a mere tres¬ 
passer.—U. S. v. Roth, 2 Ala.ska 2,57. 
Possession as against intruder 

Where individuals are in posses- 
.sbm of water front property, even 
though they are not the owners, an 
intruder has no standing to 
thidr right of possession.—Spragn** 
V. Nelson. 6 Pa.Dist* &. Co. 493. 495. 
6 Erie 181. 

38, Nov.—Smith V, Hogan, 1 P. 678, 
IS Nov, 149. 

39« N,J.-—Morris Canah etc., Co. v. 

Brown, 27 N.J.I.*aw 13. 

40» N.Y,—^Tiffany v. Oy.ster Ihiy, 136 
N.a 224, 234 N.Y. 15, 24 A.H.Il. 
1267. 

45 C.J. p 494 note 79. 

41. U.S.—Turner v. I'eople’s Ferry 
Co., C.C.N.Y., 21 F. 90. 

45 C.J. p 494 note 76. 

Subneargenoe of land before convey¬ 
ance 

Where lot claimed by city was 
formerly riparian land but became 
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a ‘'riparian proprietor'' in the full sense of the 
terin>- 

Railroads, As a rule riparian rights do not at¬ 
tach to a railroad right of way;43 but a railroad 
company which acquires an unrestricted fee in the 
uplands acquires riparian rights subject only to such 
limitations, as to the extent of the use thereof, as 
are imposed by its charter,44 and a railroad company 
which, although not possessing a fee, has acquired 
the absolute right to the use of uplands during the 
term of its corporate existence holds the riparian 
rights.45 So, riparian rights are appurtenant to 
lands owned by railroad companies for purposes 
such as freight and passenger stations.46 It has 
been held that a railroad which has become the eq¬ 
uitable owner of the tract of land covered by its 
right of way over the upland is entitled to the ri¬ 
parian rights incident to the land.47 

Effect of meander or artificial line. Riparian own¬ 
ers along the banks of a navigable stream or water 
hold to high-water mark and have riparian rights 
regardless of whether or not that line coincides with 
the meander linc48 or an artificial line,49 although 
it has been held that the fixing of the shore line by 
competent authority at a point distant from land ad¬ 
jacent to the water cuts off the riparian rights. 
On the other hand, land is not riparian and the 
owner is not entitled to riparian rights merely be¬ 
cause one of its boundaries is a meander line,*‘>i al¬ 


though ownership on the meander line may extend 
riparian rights to the expanse of wafer, mean- 

dered.^2 

b. Effect of intervening Street or Way 

An intervening public street or public way between 
the land of private owhers and the exterior line of the 
water front ordinarily prevents the acquisition of riparian 
rights by such owners; but their rights are not cut off 
by the unlawful laying out of a street without their con¬ 
sent. 

An intervening public street or other public way 
between private owners and the exterior line of the 
water front prevents the acquisition of riparian 
rights by the owners of the opposite side of the 

street,^8 ^nd, although there is contrary authority^4 

on the dedication by the littoral owner of a strip of 
land on the water front for street purposes, he ceas¬ 
es to be such Owner^^ except at points where the 
line of the street reaches the water and the ri¬ 
parian rights incident to the stfeet belbng to the pub¬ 
lic.''’'^ The littoral rights of the upland owner, how¬ 
ever, are not cut off by the laying out of a street 
without his consent or the acquisition of his interest 
by the proper exercise of public authority.58 Like¬ 
wise, owners who have or retain title to the bed of 
the street do not lose their riparian rights.^® In 
one view an intervening railroad right of way cuts 
off riparian rights,but another is that this result 
docs not follow except to the extent compelled by 
the physical conditions.®^ Hence, when a railroad 


and was wholly under 
tidewater, and hif?h-wator mark was 
on Individual'.s lot at time oT conv(‘y- 
anee to elty, elty never became a ri¬ 
parian owner.—-TTarz V. Board of 
OOmtner<‘e and Navij?ation, 7 A.2d 
ma N'..T.I0ri. O. anirmed ITarz: v. 
Board of Commerce and Navigation 
of N<-w Jersey. 12 A.2d STD, 127 N.J. 
Kq. :M1. 

42 . -Charles C. Wilson & Son 
V. Harrlshurg, 77 A. IHI, 107 Me. 
2b7. 

43. Conn.—New York, N. H. & H. 
U. ('o. V, Armstrong, 102 A. 7D1, 
1)2 t'onn. 240. 

C.J. p 404 note S2. 

Effeet of intervening railroad right 
of way see infra subdivision b of 
this section. 

44 . N.Y,—people v, Delaware, etc., 
Co., 107 N.E. 606. 213 N.Y. 194. 

45 C.J, p 4D4 note S3. 

45 . N.Y.’—In re Buffalo, 9D N.B. 850, 
206 N.T. 3ID. 

45 C.J. p 404 note 84. 

46. N.Y,—Moenig v. New York Cent 
R. Co., 175 N.Y.S. 6‘65, 187 App, 
Dlv. 323, affirmed 132 N.K. 902, 231 
N.Y. 606. 

Construction of grants as paa.sing ri¬ 
parian rights »ee infra 5 122. 

47 . U.S.—Pike Eapids Power Co. v. 


Minneapolis, St. P. S. S. M. R. 
Co., C.C.A.Minn., 99 F'.2d 1)02, cer¬ 
tiorari denied Minnoapoli.s, St. P. 
& S. S. M. R.' Co. V. Pike Rapids 
Power Co., 59 S.Ct 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co'., 59 S.Ct 488, 306 
U.S.' 640, 83 L.Ed. 1040. 

48. Ark.—Minnie v. Rose, 238 S.W. 
782, 152 Ark. 527. 

45 C.J. p 494 note 86. 

49, N.Y.—In re West 205th St., 147 
N.E. 361, 240 N.Y. 68. 

•15 C.J. p 494 note 87. 

5a Wash.—^Williams v. Cole, 102 P. 
870, 54 Wash. 110,. 

51. U.S.—Niles v. Cedar Point 

Club, Ohio, 20 S.Ct 124, 176 U.S. 
300, 44 D.Ed. 171. 

PJa.—^Lord v. Curry, 71 So. 21, 71 
Fla. 68. 

62. S.D.-—Karterud v. Karterud, 195 
N.W. 972, 47 S.D. 68. 

45,CL P 494 note DO. 

53 , Ilb^Stevans Hotel Co. v. Chi¬ 
cago Yacht Club, ,171 N.E. 660, 339 
Ill. 463, certiorari denied 61 S.Ct. 
79, 282 U.S. 875, 76 L.Edl 773. 

45 aX.P 494 note 91. 
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54. La.—^Delachaise v. Maginnis, 11 

So. 715, 44 La.Ann. 1043. 

55. U.S.—McCloskey v. Pacific 
Coast Co., Alaska, 160 F. 704, 87 
C.C.A. 568, 22 L.R.A.,N.S., '673. 

45 C.J. p 495 note 93. 

56. Fla.—Tarpon Springs v. Smith, 
88 So. 613, 81 Fla. 479. 

45 C.J. p 495 note 94. 

57. WivS.—Pewaukee v. Savoy, 79 N. 
W. 436, 103 Wis. 271, 74 Am.S.R. 
859, 50 L.R.A. 836. 

45 C.J. p 495 note 95. 

58. U.S.—Worthen Lumber Mills v. 
Alaska Juneau Gold Min. Co., Alas¬ 
ka, 229 F. 9C6, 144 C.C.A. 248. 

45 C.J. p 495 note 96. 

59. Minn.—Lamprey v. American 
Hoist & Derrick Co., 266 N.W. 434, 
197 Minn. 112. 

45 C.J. p 495 note 97. 

60. Idaho.—Bowman v. McGoldrick 

Lumber Co., 219 P. 1063, 38 Idaho 
30. ' 

45 C.J. p 495 hote 98. 

Riparian rights of railroad see su¬ 
pra subdivision a of this section. 

61. N.T.—rMoenig v. New York 
Cent R, Co.. 175 N.Y.S. 665, 187 
App.Div. 323, affirmed 132 N.E. 902, 
231 N.Y. 696. 

46 C.J, pj496 note 99, 



NAVIGABLE WATERS 


65 C.XS. 


§ 64 


company acquires a right of way which intervenes 
between a navigable body of water and the adja¬ 
cent upland, the owner of the upland retains all of 
the riparian rights which he had before the railroad 
was built.In any case, if land remains between 
the right of way and the shore, the littoral rights 
are preserved.^3 It has been decided that riparian 
rights are not extinguished by an intervening arti¬ 
ficial channel.®^ 

§ 64. Rights as between Different Owners 

Riparian rights ordinarily are coextensive with the 
water frontage of the land and must be exercised by the 
owner without undue interference with the riparian rights 
of others. 

Riparian rights are coextensive with, and limited 
by, the water frontage of the land®6 and must be ex¬ 
ercised by the owner in such a manner as not to in¬ 
terfere with the riparian rights of others.®® The 
apportionment of riparian rights as between adjoin¬ 
ing riparian owners is made by extending lines from 
the ends of the side lines at right angles to the line 
of the water front if the latter is straight or sub¬ 
stantially so,®*^ subject to variation where the line 
of navigation is not parallel with the shore line,®^ 


without regard to the direction of the dividing lines; 
of the upland parcels,®^> and, in case of a decided 
convexity or concavity of the shore, then ratably be¬ 
tween the riparian owners,*^® as by straight lines 
drawn out to the line of navigability at such points 
as will divide the latter line proportionately to the 
several frontages on the shore,or by a line per¬ 
pendicular to a tangent drawn on a circular shore. 
The rights of one owner as against others are not 
impaired by failure to exercise them,'^^ 

Use of entire surface of lake. Where there are 
several owners of lands bordering on an inland lake, 
each proprietor and his lessees and licensees may 
use the surface of the whole lake for proper pur¬ 
poses as far as they do not interfere with the rea¬ 
sonable use of the waters by the other owners, 

§ 65. Use of Water 

a. In general 

b. Nature and reasonableness of use 
a. In General 

In general, a riparian owner haa the right to use the 
waters of a flowing river and to have such waters flow 


62. N.T,—In re Buffalo, 99 N.E. 890, 
206 N.Y. 319, 

63. U.S.—Dalton v. Hazlet, Alaska., 
182 F. 561, 105 C.C.A. 99. 

64^ Mich.—Sewers v. Hacklander, 
188 N.W. 547, 219 Mich. 143. 

65. N.Y.—Tiffany v. Oyster Bay, 136 
N.E, 224, 234 N.Y. 15, 24 A.L.ll. 
1267. 

45 C.J. p 495 note 6, 

Apportionment of rights of access^ 
see infra § 67 a. 

68. U.S.-—U. S. V. Willow River 

Power Co,. Ct.Cl., 65 S.Ct. 761, 324 
U.S. 499, 89 L.Ed. 1101. 

45 C.J. P 496 note 6. 

nines In derosratlozi of common ri¬ 
parian rier^ts 

The lines called for In a property 
owner’s individual deed cannot con¬ 
trol if they are in derogation of ri¬ 
parian rights common to group of 
property owners.—Mutual Chemical 
Co. of America v. Mayor and City 
Council of Baltimore, D.C.Md., 33 F. 
Supp. 881, modifled on other grounds, 
C.C.A,, Mayor and City Council of 
Baltimore v. Crown Cork & Seal Co., 
122 F.2d 385. 

07. U.S.—Mutual Chemical Co. of 
America v. Mayor and City Council 
of Baltimore, D.C.Md., 33 F.Supp. 
881, modifled on other grounds, C. 
C.A., Mayor and City Council of 
Baltimore v. Crown Cork & Seal 
Co., 122 F.2d 385. 

Alaska.—^Wrangell Ice Co. V. Mc¬ 
Cormack Dock Co., 7 Alaska 296. 
N.C.— Corpxts Juris quoted in. O’Neal 


V. Rollinson, 192 S.E. 688, 690, 212 
N.C. 83. 

Wash.— Corpus Juris d^oted in 

Spath V. Uarsen, 148 P.2d 834, 843. 
45 C.J, p 4 95 nolo 7. 

Apportionment of: 

Accretions see infra § 84. 
Submerged lands see infra § 111. 

68. N.C.— Corpus Juris quoted in 
O’Neal V. Rollinson, 192 S.E. 688, 
G90, 212 N.C. 83. 

Wash.— Corpus Juris quoted in 
Spath V. Larsen, 148 P.2<i 834, 843. 
45 C.J. p 495 note 8. 

69. N.C.— Corpus Juris quoted in 
O’Neal V. Rollinson, 192 S.E. 688, 
690, 212 N.C. S3. 

Wash.— Corpus Juris quoted in 
Spath V, Larsen, 148 P.2d 834, 843, 
45 C.J. p 496 note 9. 

70. Conn.—Rochester v. Barney, 169 
A. 46, 117 Conn. 462. 

45 C.J. P 496 note 10. 

Inapplloahlllty of gfeneral rules 
The general rule.s for apportion¬ 
ment of riparian right.s cannot he 
strictly applied where irregular 
shore lines are involved, since all 
affected property owners would not 
be treated equitably.—Mutual Chem¬ 
ical Co. of America v. Mayor and 
City Council of Baltimore, D.C.Md., 
33 F.Supp. 881, modifled on other 
grounds, O.C.A., Mayor and City 
Council of Baltimore v. Crown Cork 
& Seal Co., 122 F,2d 386. 

Broad concave curve 
Where general course of navigable 
water shore is broad concave curve, 
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division of riparian rights h<‘tw<‘t*n 
adjoining landowners is along per¬ 
pendicular from intersection of up¬ 
land boundary line between partie.H 
with highwater mark to base line 
drawn acro«.s mouth of curve.— 
liocheater v. Barney, 169 A. 45, 117 
Conn. 462. 

71. Va.—I^ambert’a I^oint Co. v. 
Norfolk, etc., R. Co.. 71 S.R 156. 

! 113 Va. 270—(Ironer v. Ko.ster, 27 

S.E. 493, 94 Va. 650. 

Bivlslou in proportion to frontage on 
original bank 

Where the general cour.se of a riv¬ 
er is much curved, or where the gen¬ 
eral course of the original bank la ir¬ 
regular, the boundary lines within 
which the riparian owner is required 
to confine himself in reaching the 
thread of the .stream must either 
divergent or convergent according 
a.s the river boundary is longer or 
shorter than the original river bank 
line, and in such cases the frontage 
of each riparian owner on a new riv¬ 
er bank should be divided in propor¬ 
tion to his frontage on original bank. 
—Conkey v. Knudsen, 8 N.W,2d 538, 
143 Neb. 5. 

72. Cal.—Fraser’s Million Dollar 
Pier Co, v. Ocean Park Pier Co., 
197 1> 328, 198 P. ^12, 186 Cal. 464. 

73. Conn.—Ockerhausen v. Tyson, 
40 A. 1041, 71 Conn. 31. 

74. Mich.—Manney v. Frouse, 227 
N.W. 685, 248 Mich. 655—-Beach v. 
Hayner, 17.3 N.W., 4S7, 207 Mich,. 
93, 5 A.L.R. 1052. 
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past his land at their natural level; and he has a right to 
have the water remain free of unreasonable pollution. 

A riparian owner’s right of property in the wa¬ 
ter is a usufructory^ight,'^^ that is, a right to use 
its flow;'^^ and it has been held that the right of a 
riparian owner to the use of the water of a flowing 
river is not affected by the navigability of the riv¬ 
er.Except to the extent that his rights may be 
affected by public control or regulation, as discussed 
supra § 61 b, a riparian owner has the right to the 
natural flow of the water past his land'^s and to have 
the water remain at its natural level,and whether 
an increase, diminution, or diversion concerns con¬ 
ditions above or below the riparian property may 


be immaterial ;S0 but no riparian rights attach to the 
flow of a stream above its normal and ordinary 
stage.^i 

A right to the use of the water free of unreason¬ 
able pollution attaches to riparian land,^^ although 
such right has been limited to factual riparian own- 
ers^3 and to those riparian owners located above 
the ebb and flow of the tide,S4 and denied to non¬ 
riparian grantees and lessees of the privilege to 
use water^^ and to riparian owners below such ebb 
and flow and with no title beyond the high-water 
mark of a navigable river. The right to use un¬ 
polluted water may not be lost by prescription un- 


75. N.y. —Waterford Klectric Light, 
etc., Co. V. State, 203 N.Y.S. 85S, 
'208 App.Div. 273, afllrmed 147 N.E. 
225. 239 K.Y. 629. 

4S C.J. P 490 note 18. 

•Government ownership of navigable 
water sec* supra § 10. 

76. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, csertlorari denied IHke Rapids 
Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co.. 59 S.Ct. 488, 306 

U.S, 640. 83 L.Rd. 1040--I‘>u Pont 
Rayon Co. v. Richmond Industries, 
C.C.A.Va., 85 F,2d 981. 

Ark.—Corpus Juris cited in Ander¬ 
son V. Reames, 161 S.W.2d 957, 960, 
201 Ark. 216. 

III.—Leitch V, Sanitary List, of Chi¬ 
cago. 17 N.F.2d 34. 369 Ill. 469. 

v. Rochester, 92 N.Y. 
463, 44 Am.U. 393—New York t‘ow- 
,er 4c Light Corporation v. State, 
245 N.Y.S, 44, 230 App.Div. 338— 
Niag.ara Falls Power Co. v. Dur- 
yea. 57 N.Y.S.2d 777, 185 Misc. 606. 
Ohio.—State ex rel. Squire v. City of 
Cleveland, 74 N.10.2d 438, 80 Ohio 
App, 83. 

,Or.—Corpus Juris cited in HofC v. 
P(‘nin.sula Drainage Dist. No. 2, 
143 l\tid 471, 474, 172 Or. 630. 
S.l).—IliUebrand v. Knapp, 274 N.W. 

821, $5 S.I>. 414, 112 A.L.R. 1104. 
15 CJ. p 496 note 19. 

.Oompenaation for water rights taken 
for public .qae .see Eminent Do¬ 
main 5 11^7. 

77. N.Y,—United Paper Board Co. v. 
“Iroquois 'Pulp & paper Co., 123 N. 
fB. 200, 226 N.Y. 38 —Water I'ower 
and «Control ConqmiBalon v- Ni¬ 
agara Falla i^ower <Cov 1 N.Y.S.2d 
915, ie '6 Misc. »10. 

78. U.S.-’^W. A. Ross .Const. Co. v. 
Ycarsley, ^CiC.A.Neb,, d03 F.2d 689, 
arnrmad 60 S,et. j41S. m U.S, 18, 
S4 L.Ed. 654—Pike .Rapids Power 

vCo. Y. M- iK- ,.!& S. s. 


M. R. Co., C.C.A.Minn., 99 P.2d 902, I 
certiorari denied Minneapolis, St. 
P. & S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, S3 L.Ed. 428, rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rap¬ 
ids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., 59 S.Ct. 488, 
306 U.S. 640, S3 Ij.Ed. 1040—Jacobs 

V. U. S.. C-C.A.Ala., 45 F.2d 34— 
Indian Refining Co. v. Ambraw 
River Drainage Dlst., D.C.Ill., 1 F. 
Supp. 937. 

D.C.—U. S. V. Groon. D.C.D.C., 72 F. 
Supp. 713. 

Ill.—LeJtch V. Sanitary Dist. of Chi¬ 
cago, 17 N.E.2d 34, 369 Ill. 469. 
Minn.—Petraborg v. Zontelli, 15 N. 

W. 2d 174, 217 Minn. 536. 

N.Y.—Onondaga Water Service Cor¬ 
poration V. Crown Mills, 230 N.Y.S. 
691, 132 Misc. 848. 

45 C.J. p 496 note 20. 

Unlawful change in course of river 
Damages are recoverable for inju¬ 
ry to private property by unlawful 
change in course of navigalfie river. 
—Booker v. Rochelle, C.C.A.Tex., 23 
F.2d 492. 

Absolute liability 

One who interferes with the natur¬ 
al current of a stream is responsible 
absolutely, and without any question 
of negligence, for damages thereby 
caused to one who is entitled to have 
the water flowing in its natural 
state.—Tennessee Electric Power Co. 
v. Robinson, 8 Tenn.App. 396. 

79. Minn.—Greenwood v. Evergreen 
Mines Co., 19 N.W.2d 72'6, 220 

Minn. 296. 

Tenn.—Tennessee Electric Power Co. 

V. Robinson, 8 Tenn.App. 396. 
Wash.—Austin v. City of Belling¬ 
ham, 126 F. 59, 69 Wash. 677. 

45 C.J. p 497 note 21 . 

Trespass; quantum of harm 

Unpermitted invasion of land 
abutting on meandered and naviga¬ 
ble lake by blocking outlet thereof 
so as to raise level of water and 
flood such land constituted a tres¬ 
pass quare clausum fregit, and it 
was immaterial whether quantum of 
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harm suffered was great, little, of 
inappreciable.—Greenwood v. Ever¬ 
green Mines Co., 19 N.W.2d 726, 220 
Minn. 296. 

80. Ill.—Leitch v. Sanitary Dist. of 
Chicago, 17 N.E.2d 34, 369 Ill. 469. 

81. Tex.—Motl V. Boyd, 286 S.W, 
458, 116 Tex. 82. 

45 C.J. P 497 note 22. 

82. Ill.—Leitch V. Sanitary Dist. of 
Chicago, 17 N.E.2d 34, 369 Ill. 469. 

Va.—G. L. Webster Co. v. Steelman. 

1 S.E.2d 305, 172 Va. 342. 

45 C.J. P 497 note 23. 

Normal degree of purity 

An owner of land abutting on riv¬ 
er is entitled to have river flow in 
normal degree of purity, uncontam- 
inated by more than ordinary use by 
upper riparian owners.—Internation¬ 
al Shoe Co. V. Healwole. 30 S.E.2d 
537, 126 W.Va. 888. 

Trespass or nuisance 

In absence of express sanction, 
pollution of tidal waters must not 
result in direct trespass or nuisance 
to the property of riparian owners; 
but riparian owners on tidal waters 
are not entitled to have such waters 
entirely free from pollution.^—Squaw 
Island Freight Terminal Co. v. City 
of Buffalo, 7 N.E.2d 10, 273 N.Y. 119. 
Iiiability as Joint or several 

Liability of two or more independ¬ 
ent companies to lower riparian own¬ 
er injured by erosion of culm deposit 
and discharge of waste into river 
was several and not joint,—John B. 
Kelly, Inc., v. Lehigh Nav. Coal Co., 
C.C.A.Pa., 151 F.2cr 743, certiorari de¬ 
nied m S.Ct. 530, 327 U.S. 779, 90 L. 
Ed. 10 O'!, 

83. N.J.— pyor&mxxa v. Paterson, 55 
A. 304. 65N.XEq. 711. 

84. N.J.—S'immons' v. Paterson, 45 
A. 995, 60' N.J.Eq. 385, 83. Am.S.R, 
.'642, 4'8:LK.A, 717. 

85. N.Jl—Doremus^ v. Paterso.n,. 55 
A. 304', 65.N.J.Ea- 711. 

86. N.J.—Simmons- v. Pa’tersorr, 45 
A. 995> 60 N:.J.Eq. 84- AmSvR,. 
642, 4 S‘IImILiA... 717.. 
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less acts in fact injuring such , right continue for 
the full statutory period.^'^ Where the policy of 
the state to conserve for public use and purposes 
the water of all streams really navigable or made 
navigable by law and to prevent their monopoly by 
individuals or corporations is evidenced by statute, 
the state is without authority to grant a privilege of 
sinking oil wells in the bed of such a stream since by 
the pollution of the stream as a result thereof the 
use of the waters for all purposes by man, beast, or 
fish will be destroyed,^8 and this is also true where, 
by statute, the pollution of watercourses is prohibit- 
cd.^59 

b. Kature and Reasonableness of Use 

A riparian owner may use the water for domestic 
purposes, irrigation, power, or, in general, for any rea¬ 
sonable purpose not Inconsistent with the rights of others 
or the public right of navigatloh. 

A riparian owner on a navigable stream may use 
the- waters thereof reasonably and in any manner 
not inconsistent with the rights of others^^ or with 


the public right of navigation.^! On the other hand, 
the use of the water must be a reasonable one,^^ 
.and, in order to be reasonable, the uses of the water,, 
both ordinary and extraordinary, by the riparian 
owner must be connected with the occupation and 
enjoyment of the riparian lands themselves, and as 
an incident to such enjoyment.^^ Particular ripa¬ 
rian uses of the water of a navigable stream which 
have been sanctioned are uses for domestic purpos- 
es,^^ such as for drinking water for man and beast 
and the ordinary household iiscs,^^ removal of ice,^® 
irrigation,water supply,^^ manufacturing,^^^ and 
power.! In the final analysis, wliethcr or not the 
use is a reasonable use in view of the rights of other 
riparian proprietors depends largely on the circum¬ 
stances of each casc.2 

Diversion into artificial raccumy. Where a ripa¬ 
rian owner has been granted the right to divert wa¬ 
ters into an artificial raceway and iippri^printc the 
waters so diverted to his sole and exclusive use, the 
public has been held to have no right of navigation 


87. Tex.—Hou.ston Tranap. Co. v. 
San Jacinto Hice Co., Civ.App., IGJ 
S.W. 1023. 

8 S. T('X,—Blacl? V. State, Civ.App.. 

253 S.VV. 576. 

89. Tex.—l^lack v. State, supra. 

90. U.S.—U. S. V. ’Willow Iliver 
Power Co., CtCl., 65 S.Ct. 761, 324 

U.S. 406, SO B.Kd. 1101 —Tallnsset* 
Power Co. v. Clark, C.C.A.Tcnn,, 77 
P.2d SOI. 

Ark.—Anderson v. Roames, 161 S.W. 

2d 057, 204 Ark. 216. 

Mich.—COTpTis Juris cited in Soo 
Sand & Gravel Co. v. M. Sullivan 
Dredg-iiU" Co., 244 N^V. 138, MO, 
250 Mich. 480—Corpus Juris cited 
in Hilt V. Weber, 233 N.VV. 150, 
168, 252 Mich. 108, 71 A.H.R. 1238. 
Minn.—Meyera v. I^afayetle Club, 
266 M.W. 861, 107 Minn. 241. 

N.Y .—Squaw Island PreiK^ht Termi¬ 
nal Co. V. City of BulTalo, 284 N. 
Y.S. 598, 246 App.Div. 472, modl- 
fled on other irrounds 7 N.R2d 10, 
273 N'.Y. 119. 

Or.—Hoft V. Ibminsula Drainage 
Dlat. No. 2, 143 P.2d 471, 172 Or. 
630. 

46 CM. p 409 note 49. 

Qualified rieflxt 

Right of each of two riparian 
owners on navlg-abie stream qualifies 
that of the other, and question In 
action by lower against higher pro¬ 
prietor is not merely whether plain¬ 
tiff suffered damage, but whether de¬ 
fendant's use of water is reasonable 
and consistent with Its enjoyment by 
plaintiff under all circumstances.— 
Tallassce Power Co. v. Clark, C.C.A. 
Tenn„ 77 P.2d 601. 

91. N.Y.—Niagara Falls i;^owcr Co. 


V. Duryea, 67 N.Y.S.2d 777, 1S5 
Misc. '606. 

•15 O.J. p 497 note 31. 

Power of state to regulate naviga¬ 
tion see supra § 10 , 

92. Minn.—Petrahorg v. ^onlidll. 15 
N.W.2d 174, 217 Minn. 536. 

4 5 C.J. p 499 note 60. 

93. N.J.—Paler.son v. Ra.st Jersey 
Watc'r Co., 70 A. 472, 74 N.J.Kcp 49, 
affirmed 78 A. 1134, 77 N.J.lOq. 588. 

94.. Mich.—Soo Sand Sc Gravel Co, v. 

M. Sullivan Dredging Co., 244 N. 

W. 138, 250 Mich. 180-.-Hilt v. 

Wtdnu-, 233 N.W. 150, 252 Mich. 
IDS. 71 A.Ij.R. 1238. 

Minn.—'Petrahorg v. Zontelli, 15 N. 
VV.2d 174, 217 Minn. 536—Meyers 
V. Dnfayette Club, 266 N.W. 861, 
107 Minn. 241. 

I>a.—City of Philadelphia v. Phila¬ 
delphia 8 uburi)an Water Co., 163 
A. 207, 309 T>a. 130. 

45 C.J. p 498 note 36, p 490 note 50 
[a]. 

95, Tex—Bigham v. Port Arthur 
Canal, etc., Co., Civ.App., 91 S.W. 
848, reversed on other grounds 97 
S.W. 686 , 100 Tex. 192, 13 UR.A., 

N. S., 656. 

96. III.—VVashingtori Ice Co. v. 
Shortall, 101 Ill. 46, 40 Am.R. 196. 

46 C.J. p 408 note 38. 

Rights of public to cut and take ice 
see supra §§ 56, 67. 

97, Tex—Motl V, Boyd, 286 S.W. 
468, 116 Tex, 82. 

45 C.J. p 498 note 39. 

98. N.J.—Paterson v. East Jersey 
Water Co.. 70 A. 472, 74 N.J.Kq. 40, 
affirmed 78 A. 1134, 77 N.J.Eq. 588, 

45 C.J. p 498 note 40. 

Bight as against stats 
Owners of land bordering on a 
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Ktr(‘nm, the bed of which is owned 
by the state, do m>t have, as again.st 
the .state, the right to divert any 
portion of Hu* water and distribute 
it to consumtTs.—Wat* rvliot Hy¬ 
draulic Co. V. Stat*;, 107 X.Y.S. 34 8„ 
119 Mine. 743. 

99, Minn.—T*etral>org v. Zent*dll, 15 
N.W. 2 d 171. 217 Minn. 536. 
Iieglslative authority 

The rights of power company to 
take water.s of river for manuPn'tur- 
ing purposes not interfering witii th** 
navigability of the river, whi*di were 
opi^nly and publicly **x*‘rcised hy th** 
company and it.s con.stltucnt eorpo- 
ratitms over a long pi-riod of yt'ars, 
an* not to be impain*d witluuit au¬ 
thority from the legislatun*.—Water 
Power and Control Commission v, 
Niagara Falls I'ower Co., 30 K.Y.S, 
2d 371, 2’62 App.Div. 460, resettle¬ 
ment denied 32 N.Y.«. 2 cI 376, 263 
App.Div. 790, afilrmi^d 15 N.K.2ci 007, 
289 N.Y. 363. 

1 . N.Y.—American Wooi*‘n Co, v. 

State, 211 N.Y.S. 140. 125 Misc. 

186. 

45 C.J. p 498 note 41. 

2 . Conn.—Platt v, Waterbury, 45 A. 
164, 72 Conn. 631, 77 Am.K.R. 335. 
48 L.H.A, 691. 

SprlakUag of golf ooturae 

Riparian owner.s of land bordering 
on navigable lake wttre held not en- 
tith^d to onjoin golf club from using 
lake water for sprinkling goH 
course, where according to th*^ir cal¬ 
culations taking of water from lake 
in one year would lower hike level 
one twenty-sixth of an inch.—Mey 
ers V. I.afayette Club. 266 N.W. 861. 
197 Minn. 241, 
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in the raceway,3 and this is true, although the own¬ 
er has by' construction of a dam of a character un¬ 
authorized by his grant completely obstructed the 
passage of boats in the river at that point,^ except 
perhaps where it is possible to use the raceway for 
the purpose of passing from the river around the ob¬ 
struction and into the river again and it is used by 
the public for that purpose.^ 

Use by viiinicipality. As to the extent of the 
rights of a municipality to withdraw water from a 
navigable stream for public purposes as against the 
rights of other riparian owners located on the 
stream, there is a conflict of authority.^ The rights 
of riparian owners on navigable waters have been 
held to be subordinate to the right of a municipality 
to draw its water supply therefrom.^ On the other 
hand, it has been held that a municipality may not 
be authorized to deprive other riparian owners of 
their rights to the use of the water.^ A municipal 
corporation bordering on a stream and using the 
water for municipal purposes has only the rights of 
a diverter and user of the water,^ and cannot com¬ 
plain of subsequent appropriations of water by up¬ 
per riparian owners causing a sufficient , diminution 
in the natural flow to permit the salt water near the 
mouth of the stream to pollute its source of sup¬ 
ply.It has been held that a municipality which 
raises the waters of a navigable body of water, from 
which it obtains a water supply, higher than ordi¬ 
nary high-water mark is liable for damages result¬ 
ing from overflow or seepage through and under 
the adjoining soil.^i 


§ 66 

Controversy between states. In determining the 
right to divert waters from the watershed of a riv¬ 
er, a more liberal rule is applicable where the con¬ 
troversy is between states than in the case of a con¬ 
troversy between members of a single state. 

§ 66. - Remedies 

A riparian owner's right to the use of the water may 
be protected by injunction or other appropriate remedy, 
although injunctive relief may be refused where the 
granting thereof would cause serious detriment to the 
defendant or the public without corresponding advantage 
to the complainant. 

One entitled to the use' of water may maintain an 
action for a wrongful interference’ with his right to 
such use, even against the state.It is no de¬ 
fense to an action for damages arising from the 
wrongful pollution of waters that defendant's busi¬ 
ness is of economic importance to the community 
and that the imposition of damages may force him 
out of business nor is it a defense that plaintiff, 
in ' an independent transaction, made a financial 
statement showing an increase in the value of his 
property.12 

Injunction. Injunction is a proper remedy to pro¬ 
tect riparian rights against invasion,!'^ as, for ex¬ 
ample, where a riparian proprietor cannot protect 
his rights without multiplicity of suits,12 or where 
the invasion of such rights will be continuing and 
the extent of the injurious consequences of doubtful 
pecuniary extent,!^ or where there is danger that a 
wrongful use will ripen into a prescriptive right.^^ 
An injunction to prevent an interference with ri- 
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3. N’.X—Trenton Water I^ower Co. 
V. Pc»nnelly, 73 A. 507, 77 N.J.Law 
€50. 

4. N'.J.—Trenton Water Power Co. 
V. Dvmnt'lly, «upra. 

5. X.J.—Trenton Water Power Co. 

V. Hupra, 

6. ranker v. IHint, 162 N. 

W. 2.71. 1H6 I^Iieh. 454. 

lUparion rightH u.s affected by ac- 
fltiiHitit)n of wat(‘r for water sup¬ 
ply f?enerally see the C.J.kS. title 
Waters IS 22r». 227, also €7 C.X p 
X118 n<»te 32-p 1122 note €6. . 

7. Minn.--Minm^apolis Mill Co. v. 

Ht, Paul Water Com'rs, 68 N.W. 
33, 66 4K5, afllrmed 18 S.Ct. 

137, 168 Tr.,S. 340, 42 L.Ed. 497. 

45 C.J. p 4 00 nott‘ 4 1. 

CoaBervation of water 

City was held not required, as 
matter of law, to conserve and im¬ 
pound water from river during: flood 
time by building dams and reservoirs 
beftjre claiming its accustomed 
amount of water therefrom, in ab¬ 
sence <»f proof of waste by city, espe¬ 
cially where river met all of city's 
needs even in extremely dry years.— 


City of Philadelphia v. Philadelphia 
Suburban Water Co., 163 A. 297, 309 
Pa. 130. 

8. N.y. —Smith v. Rochester, 92 N. 
T. 463, 44 Am.R. 393. 

9. Cal.---Antloch v. Williams Irr. 
Dist., 205 P. GS8, 188 Cal. 451. 

10. Cal.—Antioch v. Williams Irr. 
Dist., supra. 

11. Wash.—Austin v. City of Bell¬ 
ingham, 12-6 P. 69, 69 Wash. 677. 
Location of shore or meander line 

of a navigable lake is immaterial 
on a qiiestion of liability of a city 
for raising the level of the water 
above the ordinary high-water mark, 
to the damage of a littoral proprie¬ 
tor.—Austin V. City of Bellingham, 
supra. 

12. U.S.—State of New Jersey v. 
State of New York, 51 S.Ct. 478, 
283 XJ.S. 336, 76 L.Ed. 1104, entered 
61 S.Ct 645, 283 U.S. 805, 76 L.Bd. 
1426—State of New Jersey v. State 
of New York, 61 S.Ct 662, 283 U. 
S. 805, 76 L.Ed, 1426. 

13. Ky.—Thurman v. Morrison, 14 
B.Mon. 29$. 

W.Va. — International Shoe Co. v. 
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Heatwole, 30 S.E.2a 637, 126 W.Va. 
888 . 

14. N.Y.—Einch v. State, 203 N.Y.S. 
16'5, 122 Misc. 404. 

45 C.J. p 499 note 66. 

15. Va.—G. L. Webster Co. v. Steel¬ 
man, 1 S.E.2d 305, 172 Va. 342. 

16. Va.—G. E. Webster Co. v. Steel¬ 
man, supra. 

17. Minn.—l^etraborg v. l?2ontelll, 16 
N.W.2d 174, 217 Minn. 636—Morrll 
V. St. Anthony Falls Water-I’ower 
Co., 2 N.W. 842, 26 Minn. 222, 37 
Am.R. 399. 

Wash.—Kalama Electric Light ^ 
Power Co. v. Kalama Driving Co., 
94 P. 469, 48 Wash, 612, 125 Am. 
S.R. 948, 22 L.R.A.,N.S., 641. 

46 C.J. p 499 note 56. 

18. N.Y.—^Western New York Water 
Co. V. Niagara Falls, 164 N.Y.S. 
1046, 91 Mlsc. 73, affirmed 162 -N; 
Y.S. 1149, 176 App.Dlv. 901, affirmed 
123 N.E. 894, 226 N.Y. 671. 

45 C.J. p 499 note 59. 

19. Tex.—Houstofi Transp. Co. v. 
San Jacinto Rice Co., Civ.App;v,163 
S.W. 1023. 

20. N.J.—Paterson v. East Jersey 
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§ 66 


parian rights may be denied where an entirely nov¬ 
el claim of riparian use of water has not been es¬ 
tablished at law,21 or where injunctive relief would 
cause great injury to defendant and might be of se¬ 
rious detriment to the public without corresponding 
advantage to complainant .22 However, an injunc¬ 
tion will not be denied on the ground that the bal¬ 
ance of equities precludes it because the cost of re¬ 
moving an obstruction would be greater than the 
benefit to complainants.23 A company which erect¬ 
ed a dam across a navigable stream to develop wa¬ 
ter power, and whose stockholders used the water 
impounded thereby in proportion to their holdings 
of stock,, can maintain a suit to compel the removal 
of obstructions below the dam which impounded the 
flow of water and thereby lessened the water power 
of its stockholders, although it receives no money 
rentals for its water and does not use it in the busi¬ 
ness in which it is engaged.24 One who obstructs a 
navigable stream cannot defeat a mandatory injunc¬ 
tion at a suit of one specially injured by showing 
that complainant did not immediately bring suit to 
enjoin the obstruction, where it docs not appear that 
the delay influenced defendant’s concluct.26 A ri¬ 
parian owner’s long silence and acquiescence in the 
openly asserted rights of others which are based on 
state grants of water rights in a navigable river may 
preclude injunctive relief for interference with his 
right to use the water.26 

Parties. Under a statute providing that all per¬ 
sons having an interest in the subject of the action 
and in obtaining the relief demanded shall be joined 
as plaintiffs, a corporation which has erected a dam 
for water power purposes, and its stockholders, enti¬ 
tled to use the water for power, may be joined in a 
suit to enjoin an obstruction preventing their use of 


the water for power, although the injury to each is 
not identical or in the same degree.27 Nonriparian 
lessees and grantees of the right to use water are 
improperly joined as complainants with riparian 
owners in a suit against a city to restrain the pollu¬ 
tion of a stream.28 

Pleadings and evidence. The general rules of 
plcading23 and evidcnce^O have been applied in ac¬ 
tions by those claiming interference with their 
rights with respect to the use and enjoyment of nav¬ 
igable waters. 

Questions of fact. Whether or not a use of wa¬ 
ters is a reasonable use in view of the rights of oth¬ 
er riparian proprietors is essentially a question of 
fact^i 

Findings. Where the primary facts found war¬ 
rant the single inference that obstruction to a navi¬ 
gable stream ordered to be removed causes a special 
or serious damage to plaintiffs, that inference will 
be drawn, although not specially found.^^ 

§ 67. Access to Water 

a. Tn general 

b. Lands to which right attaches 

c. Public control or interference 

a. In General 

A riparian or littoral owner hat a right of accetSr 
distinct from that of the general public, to the navigable 
water In front of his land, and such right of access com¬ 
prehends whatever is necessary for the complete enjoy¬ 
ment thereof, although it cannot be enlarged merely at 
will. 

A riparian or littoral owner has in general the 
right of access to navigable water in front cT his 
land, 23 which right is distinct from, and in addi- 


Water Co., 70 A. 472, 74 N.XEq. 
40, amrmed 78 A. 1134, 77 N.J.Eq, 
588. 

N.Y.—Western New York Water Co. 
V. Nlag*ara Palls, 164 N.Y.S. 1046, 
91 Misc. 73, affirmed 162 N.Y.S. 
1149, 176 App.Div. 901, affirmed 123 
N.E. 894, 226 N.Y. C71. 

21. N.J.—^Paterson v. East Jersey 
Water Co.. 70 A. 472, 74 N.J.Eq, 49, 
affirmed 78 A. 1134, 77 N.J.Eq. 688. 

46 C.J. p 499 note 62. 

22. N.J.—Simmons v. Paterson, 4'5 
A. 995, 60 N.J.Eq. 386, 83 Am.S.R. 
642, 48 E.R.A. 717. 

23 . Ind.—Bisaell Chilled Plow 
Works V. South Bend Mfg-. Co., HI 
N.E. 932, 64 Ind.App. 1. 

Ind.—Bissell Chilled Plow 
Works V. South Bend Mfgr. Co„ su¬ 
pra. 

25 . Ind.—Bissell Chilled Plow 


Works V. South Bend Mfir. Co., su¬ 
pra. 

26. Va.—Gtant v. Che.sapeak<‘, (dc., 
R. Co,. 84 S.E. 9, 117 Va. 46—Old 
Dominion Iron, etc., Co. v. Chesa¬ 
peake, etc., R. Co,, 81 S.E. 108, 116 
Va. 166. 

27 . Ind.—Bissell Chilled Ifiow 
Works V. South Bend Mfg. Co., Ill 
N.E. 932, 64 Ind.App. 1. 

28. N.J.—T9oremus v. Paterson, 56 
A. 304, 65 N.J.Eq. 711, 

29 . Conn.—Mad River Co. v. Prac- 
ney, 123 A. 918. 100 Conn. 466. 

Alleg'atloxis held sufdcieAt 
Minn.—Petrahorff v. Xontelli, 15 N.W. 
2d 174, 217 Minn. 53G. 

30 . Kan.—Cole v. Shell Petroleum 
Corporation, 86 P.2d 740, 149 Kan. 
26. 

XSrldexioe held suflloient 

(1) Generally.—Petraborg- v. Zon- 
telli, 16 N.W.2d 174, 217 Minn. 636. 
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(2) To authorize verdict allowing 
dumaprea to land from odors, but not 
for dnmaKea to plaintiff'a seafood.— 
a. B. Wj*bster Co. V. Steelman. I S.E. 
2d 305, 172 Va. 342. 

31. N.Y.^—Xdatt V. Waterhury, KUpra 
—Western Now York Water Co, v. 
Niaj^ara Falls, 134 N.Y.S. 1046, af¬ 
firmed 162 N.Y.S. 1149. 176 App. 
Div. 944, affirmed 123 N.E. 89 4. 226 
N.Y. 671. 

32. Ind.—Bissell Chilled Plow 
Works V, South Bend Mf#?. Co.. Ill 
N.E. 932, 64 Ind.App. 1. 

33. II.S.^—Bound Marine Maehine 
Corporation v. Weatche.ster t'oun- 
ty, O.C.A.N.Y., 100 F.2d 360, cer¬ 
tiorari denied Westohester County 
V. Sound Marine and Maehine Cor¬ 
poration. 69 S.Ct. 682, 306 U.S. 642. 
83 D.Ed. 1042—Pike Rapids IVw’or 
Co. V. Minneapolis, St. II Sk B. B. 
M. R. Co., C.C.A.Mlnn., 99 F.2d 
902, certiorari denied Minneapolis, 
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$ § 67 


tion to, the general right of the public to use such 
waters,or to use the beach it is analogous to 
that of an abutter on a highway,36 and is the same 
whether the land abuts on tidal or nontidal water.37 
The right of access has been said to be the funda¬ 
mental riparian right on which all others depend.38 


While this right of access is a property right,39 
the nature of an easement,^® and is not limited to 
mere physical passage over the tideland,^! neverthe¬ 
less the right is one of access orrly^^ for navigation 
or other lawful purposes,^3 and does not constitute 
a title or ownership in land under water, title to 


St. P. & S. S. M. R. Oo. V, Pike 
Rapids Power Co., 50 S.Ct. 362, 
305 U.S. 660, 83 L.Ed. 428, rehear¬ 
ing denied 59 S.Ct. 487, 306 U.S. 
6^7, 83 U.Ed. 106'2, certiorari de¬ 
nied Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
•Co., 59 S.Ct. 488, 306 U.S. 640, 83 

U. Ed. 1040—City of Philadelphia 

V. Standard Oil Co. of Pennsylva¬ 
nia, D.C.Pa., 12 P.Supp. 647, af¬ 
firmed, C.C.A., 79 P.2d 764, cer¬ 
tiorari denied 66 S.Ct. 443, 297 U. 
S. 705, 80 L.Ed. 992. 

Alaska.—^Wrangell Ice Co. v. McCor¬ 
mack Dock Co., 7 Alaska 296. 

Ark.— Corpus Juris (luoted in Ander¬ 
son V. Reame.s, 161 S.W.2d 957. 960, 
204 Ark. 216— Corpus Juris cited in 
Hamilton v. Horan, 97'S.W.2d 637, 
638. 193 Ark. 85. 

Cal.—City of Newport Beach v. Pa¬ 
ger, 102 P.2d 438, 39 Cal.App.2d 
23. 

Oonn.—State v. Knowles-Lombard 

Co., 188 A. '275, 122 Conn. 263, 107 
A.L.R. 1344-—Rochester v. Barney, 
169 A. 45, 117 Oonn. 462. 
p.C.—U. S. V. Belt, 142 F.2d 761, 79 

U. S.App.D.C. 87—U. S. V. Croon, D. 
C.. 72 P.Supp. 713. 

pia.—White V. Hughes, 190 So. 44 6, 
139 Fla. 54—Adams v. Elliott, 174 
So. 731, 128 ina. 79. 

Md.^—Baltimore, etc., R. Co. v. Chase, 
43 Md. 23. 

Mich.— Corpus Juris cited In Soo 
Sand & G.avel Co. v. M. Sullivan 
Dredging Co., 244 N.W. 138, 140, 
259 Mich. 489— Corpus Juris cited 
in Hilt V. Weber, 233 N.W. 159, 
168, 252 Mich. 198, 71 A.L.K. 1238 
—Kavanaugh v. Baird, 217 N.W. 2, 
241 Mich. 240, reheard 235 N.W. 
871, 253 Mich. 631. 

— itoss V. Mayor and Council of 
Borough of Edge water, 180 A. 866, 
115 N.J.Law 477, afllrmcd 184 A. 
8X0, 116 N.J.Law 447, certiorari de¬ 
nied 57 S.Ct. 37, 299 U.S. '543, 81 
L.Ed. 400. 

—City of Now York v. Wilson 
& Co., 15 N.E.2d 408, 278 N.Y. 86, 
r«‘arguinent denied 16 N.E.2d 850, 
278 N.Y. 702—Matter of Del Balso 
Holding Corpoiation v. McKenzie, 
3 N.K.2d 438,* 271 N.Y. 313—Gucker 

V. Town of Huntington, 196 N.E. 
737, 268 N.Y. 43—Thousand Island 
Steamboat Co. v. Visger, 71 N.E. 
764, 179 N.Y. 206—City of New 
York v. Swift & Co., 294 N.Y.S. 209, 
162 Misc. 581—Silborman v. Mayer, 
96 N.Y.S. 928, 48 Misc. 473, affirmed 
102 N.Y.S. 299, 116 App.Div. 869. 

Ohio.—State ex rel. Squire v. City 


of Cleveland, 82 N.E.2d 709, 150 
Ohio St. 30.3—State ex rel. Squire 
V. City of Cleveland, 74 N.E.2d 
438, 80 Ohio App. 83. 

Or.— Corpus Juris cited in Hoff v. 
Peninsula Drainage Dist. No. 2, 
143 P.2d 471, 474, 172 Or. '630— 
Darling v. Christensen, 109 P.2d 
585, 166 Or. 17—Gatt v. Hurlburt, 
284 P, 172, 131 Or. 554, rehearing 
denied 286 F. 1'51, 132 Or. 415. 

Pa.— Corpus Juris cited in Roberts v. 
Means, 22 A.2d 98, 99, 146 Pa.Super. 
188. 

S.D.—Hillebrand v. Knapp, 274 N.W. 

821, 6'5 S.D. 414, 112 A.L.R. 1104. 
Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenn.App. 643. 

Tex.—State v. R. E. Janes Gravel 
Co., Civ.App., 175 S.W.2d 739, mod¬ 
ified on other grounds 180 S.W.2d 
144, 142 Tex. 659. 

Wis.—Priewe v. Wisconsin State 
Land & Improvement Co., 67 N.W. 
918, 93 Wis. 534, 33 L.R.A. 645— 
Delaplaine v. Chicago & North¬ 
western Railway Co., 42 Wis. 214. 
45 C.J. p 500 note 75, 

Destruction of right 

(1) A municipality may not de¬ 
stroy the right of access held by the 
owners of uplands by building a 
sand bar above the high-water mark 
—Gucker v. Town of Huntington, 196 
N.E. 737, 268 N.Y. 43, 

('2) The owner of uplands may not 
be cut off from access by raising bed 
of water and thus interposing land 
between riparian owner and the wa¬ 
ter. 

U.S.— U. S. V. Property on Pinto Is¬ 
land. D.C.Ala., 74 F.Supp. 92. 

ISr.y.—In re City of New York, Ward's 
Island. 286 N.Y.S. 131, 168 Misc. 
684. 

34. Alaska.—^Wrangell Ice Co. v. 
McCormack Dock Co., 7 Alaska 296. 

Conn.—State v. Knowle.s-Lombard 
Co., 188 A. 275, 122 Conn. 263, 107 
A.L.R. 1344—Rochester v. Barney, 
169 A. 45, 117 Conn. 462. 

45 C.J. p 501 note 76. 

35. N.Y.—Johnson v. May, 178 N.Y, 
S. 742, 189 App.Div. 196. 

Right of public to use shores or 
banks see supra § 60. 

36. Oal.— Corpus Juris cited in 

Swarzwald v. Cooley, 103 P.2d 680, 
1690, 39 Cal.App:2d 306. 

4'5 C.J. p 601’note 78. 


minal Co.. 85 N.E. 1093, 193 N.Y. 
378, 127 Am.S.R. 962. 

45 C.J. p 501 note 79. 

38. Conn.—State v. Knowles-Lom¬ 
bard Co.. 188 A. '275, 122 Conn. 263, 
107 A.L.R. 1344—Rochester v. Bar¬ 
ney, 169 A. 45, 117 Conn. 462. 

The only right that riparian own¬ 
er has over the rights of the gen¬ 
eral public is the right to the unin¬ 
terrupted and free ingress to, and 
egress from, his property along its 
water's edge between high-water and 
low-water mark.—Anderson v. 
Reames, 161 S.W.2d 957, 204 Ark. 216. 

39. U.S.—City of Philadelphia v. 
Standard Oil Co. of Pennsylvania, 
D.C.Pa., 12 F.Supp. 647, affirmed, 

C. C.A., 79 F.2d 764, certiorari de¬ 
nied 56 S.Ct. 443, 297 U.S. 705, 80 
L.Ed. 992. 

45 C.J. p 501 note 80. 

40. N.Y.—Hedges v. West Shore R. 
Co., 44 N.E. 691, 150 N.Y. 150, 65 
Am.S.R. 660. 

4'5 C.J. p 501 note 83. 

41. Alaska.—Alaska Juneau Gold 
Min. Co. V. Northern Lumber Mills, 
'5 Alaska 269. 

45 C.J. p 501 note 87, 

42. U.S.—Shively v. Bowlby, Or., 
14 S.Ct. 548, 152 U.S. 1, 38 L.Ed. 
331. 

45 C.J. p 601 note 81. 

43. U.S.—City of Philadelphia v. 
Standard Oil Co. of Pennsylvania, 

D. C.Pa., 12 F.Supp. 647, affirmed, 
■C.C.A.. 79 F.2d 764, certiorari de¬ 
nied 66 S.Ct. 443, 297 U.S. 705, 80 
L.Ed. 992. 

Alaska.—Wrangell Ice Co. v. McCor¬ 
mack Dock Co., 7 Alaska 296. 
N.Y.—City of New York v. Wilson 
& Co., 16 N.E.2d 408, 278 N.Y. 86, 
reargument denied IS N.E.2d 860, 
278 N.Y. 702, 

46 C.J. p 601 note 82. 
rioatage 

Although capacity of useful float¬ 
age of stream was limited by depth 
of channel in front of riparian pro¬ 
prietor’s shore, and although riparian 
proprietor had no title superior to 
public , below high-water mark, he 
was entitled to enjoy^ along with 
the public, such floatage as shoal 
water would provide until its status 
as a highway would cease from nat¬ 
ural causes or by action of the state 
when not in conflict with a federal 
dedication.—Toy v. Atlantic Gulf & 
Pacific Co., 4 A.2d 757, 176 Md. 197. 


37 , N.Y.—Barnes V. Midland H. Ter- 
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which is not otherwise possessed by the riparian 

owner,'^4 

Extent of use. A riparian owner’s right' of ac¬ 
cess to the navigable water in front of the upland 
comprehends, necessarily and justly, whatever is 
needed for the complete and innocent enjoyment of 
that right.4^ The owner of the uplands may not 
so exercise his right of passage or access to the 
channel as to destroy or unreasonably interfere with 
the right of the state to put its own land to such use 
as it may think proper, or in such a way as to pre¬ 
vent other persons to whom the sovereign has 
granted the bed of the river, or some portion of it, 
from using their own property in a reasonable 
way.^® The right of access and of navigation does 
not include any right arising from the use of the 
land under water or the bed of the river below high- 
water niark.^7 

Enlargement of right. The right of access of the 
riparian owner cannot be enlarged at will or accord¬ 
ing to his convenience or ncccsvsity, but he has no 
ground for complaint as long as the natural condi¬ 
tion of things is left practically unchanged and op¬ 
portunity afforded at all times for reasonable meth¬ 
ods of access.'^s On the other hand, the right of 
the owner to enjoy access to the navigable channel 
in a reasonable manner is not limited to such means 
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as exist or are in use at the time of the construc¬ 
tion of an alleged obstruction.'^® 

Apportionment of rights. As between adjacent 
or opposite owners the right is equitably appor¬ 
tioned.^® 

b. Lands to Which Eight Attaches 

The rfght of access ordfnarfly attaches to the entire 
frontage of the littoral or riparian owner, without refer¬ 
ence to ownership of the land below the high-water 
mark, although it Is of course necessary that the land 
Involved be in fact littoral or riparian. 

The right of access attaches to the entire frontage 
of the riparian owner,^^ at least presumptively,^^ 
and does not ordinarily depend on the ownership of 
the lands between low-water mark and the line of 
navigability,^® or of land below high-water mark.^^ 
The land with respect to which the right of access 
is claimed must be littoral or riparian and it has 
been held that the right of access is limited to the 
front of the upland^® and hence does not include the 
right of access to a pier from the side,®'^ although it 
has also been held that an upland owner who has a 
pier constructed at or near the side boundary of his 
land has the right of access to the side of such pier 
over adjacent land under water privately owned by 
anothcr.^^ 

A grant of land under water docs not entirely cut 
off the right of the upland owner to access,®® al- 
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44. XJ.S.—Shively v, Uowlby, Or., 14 
S.Ct. 548, 152 IT.S. 1, 28 L.TCd. 321. 

45. N.y.—Broolchavon v. Smith, 80 
N.K. 065, 188 N.Y. 74, 9 L.R.A.,N, 
S., 32C, 11 Ann.Cas. 1. 

BredgrittfiT 

riiparian owner’s riffht of access 
necessarily includes right to drediyro 
bed thereof for purpose of navlfi:ation 
unless Improvement interferes with 
paramount public rlffht.—r-Oity of 
Philadelphia v. Standard Oil Co. of 
Pennsylvania, P.C.Pa., 12 F.Supp. 
647, amrmed, C.C.A., 79 P.2d 764, cer¬ 
tiorari denied’ 66 S.Ct. 443, 297 U.S. 
705, 80 L.Bd. 992. 

Iioadixier, drawing* nets, etc, 

A riparian owner or his lessee has 
a ^^^^ht of access to navigable waters 
for the purpose of loading and un¬ 
loading boats, drawing nets, and the 
like.—Sage v. City of New York, 47 
N.E.T09G, 164 N.Y. 61. 38 KR.A. 606 
—City of New York v. Third Ave. 
Ry. Co., 34 N.Y,S,2d 874, 264 App.Div. 
l‘98t 

46. Ark.—Corpus Juris quoted in 
Anderson v. Reames, 161 S.W.2d 

'' 957, 961,'204 Ark. 216. 

N.Y.—Hedges v. West Shore R. Co., 
44 N.E. 691. 160 N.Y. 160, 66 Am. 
S.R. 660. 

47- Ark.—Corpus Juris quoted in 

Anderson v. Reames* 161 S.W.2d 
967. 961, 204 Ark. 216, , 


N.Y.—Hedge.*} v. West Shore R. Co., 
44 N.E. 691, 150 N.Y. 160, 66 Am.S. 
R. 6C0. 

48. Ark.—Corpus Juris quoted in 

Ander.son v. Reames, 161 S.W.2d 
957, 961, 204 Ark. 216. 

45 C.J. p note 9*5. 

48. N.Y.—Hedges v. West Shore R. 
Co., 44 N.K. 691, 150 N.Y. 150, 65 
Am.S.R, 660. 

Improvement of access 

One who has riparian rights may 
improve his access to navigable wa¬ 
ters (iH necessary to full <‘njoyment 
of his property and as a practical use. 
thereof.-—TJ. S. v. Croon. D.C.IXC., 72 
P.Supp. 713. 

50. Cal.—^Alameda v* Oakland, 246 
P. 69, 198 Cal. 566. 

45 C.J. p 502 note 97. 

Riparian rights as between different 
owners generally see supra S 64. 
liine of navigable water 
Whore cove is shallow, line of nav¬ 
igable water should be taken as basis 
of division of frontage, in determin¬ 
ing access of upland owner to navi¬ 
gable waters.—^Wrangell Ice Co. v. 
McCormack Dock Co., 7 Alaska 296. 

51. N.Y.—-Tiffany v. Oyster Bay, 136 
N.E. 224, 234 N.Y. 15, 24 A.L.K. 
1267. 

46 C.J. p 501 note 86. 
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52. Me.—Robin.son v. Fred. B, TUg- 
gin.s Co., 135 A. 901, 126 Me. 55. 

53. p.R. .-..Yates V. Milwaukee, Wis., 
10 Wall. 497, 19 X.,.Kd. 9S1. 

4 5 C.J. p 502 note 1. 

64. Fla.—Thiesen v. Gulf, etc., R. 
Co.. 78 So. 491, 75 Fla. 28. L.R.A. 
1918K 718. 

55. Neh.—Conkey v. Knuclsen. 8 N, 
W.2d 538. 143 Neb. 5. vacating 4 
N.W.2d 290, 141 Neb. 517. 

45 C.J. p 502 note 99, 

Who have rights as riparian owners 
generally see supra 5 6^^. 

56. N.Y.—Dooley v. Proetnr. etc.. 
Mfg. Co., 137 N.Y.S. 737. 77 Misc. 
308, reversed on other grounds 143 
N.Y.S. 650, 158 App.Div. 429. 

57. N.Y.—Jenks v, MiUor. 43 N.Y.S. 
927, 14 App.Div. 474. 

Wis.—Milwaukee-Western Fuel Co. 
V. Milwaukee, 139 N.W. 546, 152 
Wis. 247. 

58. N.Y.—New York Dock Co, v. 
Flinn-O’Rourke Co., 190 N.Y.S. 588. 
198 App.Div. 376—New York Dock 
Co. V, Flinn-O'Rourke Co., 200 N. 
Y.S. 34‘7, 121 Mise. 155. 

56. N.Y.—Oelsnor v, Nassau Eight, 
etc., Co., 118 N.Y.S. 960, 134 App. 
Div. 281. 

45 C.J. p 502 note 2. 


. • 
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though in some jurisdictions, wherein no rights are 
recognized as appurtenant to upland, tideland, or 
shore land in its natural condition beyond the bound¬ 
aries of the property, a right of access to the nav¬ 
igable channel over intervening land above or below 
low water must arise from a,grant by the owner of 
the intervening propcrty.^O Notwithstanding the 
space between the meander line of a riparian owner 
on the Great Lakes and navigable water has become 
dry land, the state, it has been held, cannot put such 
dry land to any use which will infringe the riparian 
owner’s right of access.®^ 

Street end. Where a street terminates at high 
water, the public,®- and more particularly one whose 
property abuts on a street down to the high-water 
line,®® have a right of passage to navigable water; 
and, where a highway extends to the edge of a riv¬ 
er, the ownership of shore lands and lands under 
water is subject to the public right of passing there¬ 
on to the water’s edge.®^ 

Effect of change of shore line. A riparian own¬ 
er’s right of access is not cut off by the extension of 
a dock line into a river.®® Where the owner of up¬ 
lands has a claim of title to tideland in front there¬ 
of and after a favorable judicial decision fills in the 
tideland, he will not, on a subsequent unfavorable 
adjudication, be unduly and unnecessarily deprived 
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of his natural rights as owner of the upland.®® The 
right of a riparian owner on the Great Lakes tp ac¬ 
cess to navigable waters for all lawful purposes ex¬ 
tends from the meander line to such navigable wa¬ 
ter, even though the intervening space has become 
by accretion and reliction dry land after the gov¬ 
ernment survey and the admission of the state to the 
Union.®'^ 

c. Public Control or Interference 

The right of access of a riparian or littoral owner 
Is subject to such rules and regulations as are lawfully 
imposed for the protection of the public rights and the 
demands of public commercial necessity. 

The right of access of a riparian or littoral owner 
may not prevail as against the state or its grantee in 
the exercise of a lawful use or purpose,®® and is 
subject to rules and regulations imposed by the leg¬ 
islature for the protection of public rights.®® Such 
right of access is qualified and subordinate to the 
public right of navigation,'^® and must yield to the 
demands of public commercial necessity.*^^ Hence, 
it does not prevent the state from assuming juris¬ 
diction and control over the bed and banks of a 
stream between high-water and low-water marks,'^^ 
or from making changes in the interests of naviga¬ 
tion, even though the right of access is cut off.'^® 
So, the owner is without remedy where his right of 


60. Cal.—Koyn^r v. Minor, 15G P. 

172 Cal. 4'IS. 

45 C.J. p 502 noto B. 

Ownorahip of land \in<l(‘r water in 
K<‘n<*ral infra §§ 89-93. 

61. Mich.—KavanauK'h v. Baird, 217 
N.W. 2, 241 Mich. 240. 

62. Ala.^—Corpus Juris cited iu 
Havard v. State, 124 So. 912, 914, 
23 Ala.App. 228, certiorari denied 
124 So. 915, 220 Ala. 359. Followed 
in Byona v. State, 124 So. 915, sec¬ 
ond case, 23 Ala.App. 231, certio¬ 
rari denied 124 So. 915, third case, 
220 Ala. 360. 

N.y.—Hard v. Blue l»olnta Co., 16G 
N.Y.S. 405, 170 App.Div. 624. 

63. N.Y.—Hard v. Blue Point.s Co., 
supra. 

64. Ala.—Corpus Juris cited iu 

Ilavard v. State, 124 So. 912, 914, 
23 Ala.App. 228, certiorari denied 
124 So. 915, 220 Ala. 359, followed 
in Lyona v. State, 124 So. 915, sec¬ 
ond ease, 23 Ala.App. 231, certio¬ 
rari denied 124 So. 915, third case, 
220 Ala. 360. 

Pa.—Helfenstoin v. Beichenbach, 23 
Fa.Co. 6G. 

65. N.Y,—O'Neil V. Murray, 198 N.Y. 
S. 706, 120 Mlsc, 151. 

46 C.J. p 503 note 13. 

66. N.Y.—Tiffany v. Oyster Bay, 136 
N.E. 224, 234 N.Y. 15, 24 A.L.R. 
1267. 


67. Mich.—Kavanauj?h v. Baird, 217 
N.W. 2, 241 Mich. 240. 

68. Cal.—'City of Oakland v, E. K. 
Wood Lumber Co., 292 P. 1076, 
211 Cal. 16, 8Q A.L.R, 379—City ot 
Newport Beach v. Fager, 102 P.2d 
438, 39 Cal.App.-2d 23. 

Riparian rights as affected by public 
rights or regulation generally see 
supra § 61. 

Sewer pipe laid across navigable 
channel 

A riparian owner could not main¬ 
tain libel when a sewer pipe line 
was laid across a navigable channel 
leading to a harbor on such owner's 
shore property in accordance witj^i 
terms prescribed in an easement 
granted by the state and permit of 
the war department, since rights of 
access as a riparian owner were only 
of access to navigable part of stream 
in front of its premises and those 
rights were not injured.—Sound Ma¬ 
rine & Machine Corporation v. 'West¬ 
chester County, C.O.A.N.y., 100 F.2d 
360, certiorari denied Westchester 
County V. Sound Marine &. Machine 
Corporation, 59 S.Ct. 582, 306 U.S. 
642, S3 L.Ed. 1042. 

69. D.C.—U. S. V. Belt. 142 F.2d 761, 
79 U.S.App.D.C. S7. 

Iowa.—Corpus Juris quoted in Peck 

V. Alfred Olsen Const. Co., 245 N. 

W. 131, 136. 216 Iowa'519, 89 A.L.R. 

1147. ' * , . . . ' , 
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Md.—Baltimore, etc., R. Co. v. Chase, 
43 Md. 23. 

N.Y.—Brookhaven v. Smith, 80 N.E. 
665, 188 N.Y. 74, 9 L.R.A.,N.S., 

326, 11 Ann.Cas. 1. 

70 . Cal.—City of Newport Beach v. 
Fager, 102 P.2d 438. 39 Cal.App.2d 
'2.3. 

Iowa.—Corpus Juris quoted in Peck 

V. Alfred Olson Const. Co., 24.5 N. 

W. 131, 136. 216 Iowa‘519, 89 A.L.R. 
1147. 

45 C.J. p 503 note 17. 

71 . Iowa.— Corpus Juris quoted in 
Peck V. Alfred Olsen Const. Co., 
245 N.W. 131, 136, 216 Iowa 519, 
89 A.L.R. 1147. 

N.Y.—Brookhaven v. Smith, 80 N.E. 
665, 188 N.Y. 74, 9 L.R.A.,N.S., 326, 
11 Ann.Cas. 1. 

72 . Iowa.—-Cprpus Juris quoted in 

Peck V. Alfred Olsen Const. Oo., 
24-5 N.W. 131, 136, 2l6 Iowa 6i9, 89 
A.L.R. 1147. 

45 C.J. p 503 note 20. 

73. Iowa.—Corpus Juris quoted in 

Peck V. Alfred Olsen Const. Co., 
245 N.W. 131, 136, 216 Iowa 519, 
89 A.L.R, 1147, 

Mass.—Home for Aged Women v. 
Commonwealth, 89 N.E.- 124, 202 
Maas. 422, 24 L.R-A.,N.S., 79. 
Erection of structures 

The owner of upland without flats 
may be deprived of access to the sea 
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access is interfered with through the improvement 
of navigation or the regulation of commerce by the 
government.'^^ However, it has been held that, 
where the state sells land in the bed of a navigable 
stream in violation of the trust in which in the par¬ 
ticular jurisdiction it is regarded as holding such 
land for the benefit of public rights of navigation 
and fishery, a riparian owner whose right of access 
is injured will be granted rclief.'^^ 

§ 68. - Remedies 

A riparian owner may pursue an appropriate remedy 
for the protection of his right of access, such as an action 
for damages or for Injunctive relief to compel the re¬ 
moval of an obstruction. 

Inasmuch as the obstruction of riparian access pro¬ 
duces a private injury different from that suffered 
by the pubic at large/^ any act whch makes the 
front of the riparian owner’s land less accessible to 
the water is an injury for which an action for dam¬ 
ages may be brought.'?'^ Where the riparian owner 
is deprived of such right of access, he may also en¬ 
join and abate the obstruction but in such case 
complainant must show a substantial interference 
with his rights,and ordinarily he may not enjoin 
an obstruction which is not in front of his premis¬ 
es,®^ or restrain another’s occupancy of tidclands or 
shore lands, unless his own free access to the navi¬ 
gable waters is substantially obstructed,or unless 
reasonable access requires the entire frontage,al¬ 
though such occupancy interferes with other uses 
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which the upland proprietor desires to make of the 
shore. 

The proper measure of damages for interference 
with a riparian owner's right of access resulting 
from the placing of an obstruction in the water is 
not the difference in the value of the property with 
and without the obstruction,®® but rather the dimin¬ 
ished rental or usable value of the property ;®4 and 
in this connection damages cannot be awarded on an 
unwarranted assumption that the trespass will con¬ 
tinue permanently.®^ In computing such damages 
the riparian owner is not entitled to recover dam¬ 
ages which he might have sustained if he had put his 
property to some use other than the use to which it 
had in fact been put;®® and, where the use to which 
he has put his premises is not in any way hampered 
by the obstruction, he suffers only nominal damag- 
es.®7 

§ 69. Use of Shores and Banks 

a. In general 

b. Protection of banks and shores 
a. In General 

A riparian or littoral owner ordinarily has the right 
to the exclusive use of his banks or shores In any man¬ 
ner not Inconsistent with the public right of navigation 
or with the rights of other riparian or littoral owners. 

Generally, a riparian or littoral owner has the 
right to the exclusive®® use®^ of his banks or shores, 
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and the ebb and flow of the tide by 
the erection of structures on the 
flats, as, for example, the erection 
of a breakwater in front of his land 
by the state.—Burke v. Common¬ 
wealth, 18C N.E. 277, 2S2 Mass. 63. 
errant of Intervening' tldelands to 
city 

Littoral owner has no right of ac¬ 
cess to waters of bay over interven¬ 
ing tidelands, whether filled or un- 
fllled, which have been granted by 
the state to a city in trust for pur¬ 
pose of improving such bay in fur¬ 
therance of commerce and naviga¬ 
tion.—City of Newport Beach v. Ea¬ 
ger, 102 P.2d 438, 39 Cal.App.2d 23. 

74. U.S.—^U. S. v. Commodore Park, 
Va., 65 S.Ct. 803, 324 XJ.S. 386, 83 
L.Ed. 1017—Scranton v. Wheeler, 
Mich., 21 S.Ct. 48, 179 U.S, 141, 45 
L.Ed. 1*26. 

Iowa.— OorptLB Juris auoted In Peck 

V. Alfred Olsen Const. Co., 24'5 N. 

W, 131, 136, 216 Iowa 519, 89 A.L.R. 
1147. 

45 C.J. p 603 note 22. 

75. Or.—Cook V. Dabney, 139 P, 721, 
70 Or. 629. 

76. N.J.—Ross V. Mayor and Council 


of Borough of Edgewater, 180 A. 
806, 115 N.J.I-aw 477, aillrmed 184 
A. 810, 116 N.J.Law 447. certiorari 
denied 57 S.Ct. 37, 299 U.S. 643, 81 
I^.Ed. 4 00. 

45 C.J. p 503 note 25. 

77. N.J.—Ross V. Mayor and Coun¬ 
cil of Borough of ICdgewater, su¬ 
pra. 

45 C.J. p 503 note 26. 

78. Alaska.—^Wrangell Ice Oo. v. 
McCormack Dock Co., 7 Alaska 296. 

45 C.J. p 604 note 2'7. 

79. N.Y.—Oelsner v. Na.ssau Light, 
etc., Co., 118 N.y.S. 960, 134 App. 
Div. 281. 

80- Fla.—Tampa Southern R, Co. v. 
Nettles, 89 So. 223, 82 Fla. 2. 

45 C.J, p 504 note 29. 

81. U.S.—Sheldon v. Mo.sserschmidt, 
Alaska. 247 F. 104, 159 C.C.A. 322. 

46 C.J. p 504 note 30. 

82. U.S,—Worthen Lumber Mill v. 
Alaska Juneau Gold Min. Co., Alas¬ 
ka, 229 F. 966, 144 C.C.A. 248. 

45 C.J. p 604 note 31. 

83. U.S.—Sound Marine So. Machine 
Corporation v. Westchester Coun¬ 
ty, D.C.N.Y., 4'5 F.Supp. 9S0, affirm¬ 
ed, C.C.A., 136 F.2d 464. 
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I 84. U.S.—Sound Marine & Machine 
Corporation v. Westchester Coun- 

! ty, D.C.N.y., 45 F.Supp. 9S0, affirm- 

i ed, C.C.A., 135 F.'id 464. 

85. U.S.—Sound Marine &. Machine 
Corporation v, Westchester County, 
.supra. 

86. U.S.—Sound Marine & Ma<!hine 
Coi'poration v. Westchester County, 
supra. 

45 C.J. p 503 note 26 [d3 (2). 

87. U.S.—^Sound Marine & Machine 
Corporation v. Westchester Coun¬ 
ty, supra. 

88. Mich.— Corpus Juris citsd la 

Township of Meridian v. Palmer, 
273 N.W, 277. 279. 279 Mich. 586— 
Corpus Juris cited la Hilt v. Web¬ 
er, 233 N.W. 159, 168, 252 Mich. 198. 
71 A.L.H. 1238, 

45 C.J. p 504 note 36. 

Compensation for Injury to banks by 
construction of levees see Eminent 
Domain 5 120. 

89. Ark.^—Anderson v. Keames, 181 
S.W.2d 957, 204 Ark. 216. 

Miss.^—Archer v. Board of Mississip¬ 
pi Levee Comers, 130 So. 55. 168 
Miss. 57. 

‘*Bank'' or **bed” of navigable waters 
deflned see infra { 88. 
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and he may use the banks or shores of his land be¬ 
tween high-water and low-water marks in any way 
not inconsistent with the public right of naviga¬ 
tion^® or with the rights of other riparian own- 
ers,®i or may permit another to use them.92 The ri¬ 
parian owner on an arm of the sea is entitled to a 
reasonable use of the foreshore below high-water 
mark,®^ and the owner of the foreshore may not use 
it in any way which unreasonably interferes with 
the riparian owner’s rights.®^ Riparian uses of the 
shore include the right of using a shore for the pur¬ 
pose of building harbors®^ or booms®® in aid of nav¬ 
igation, and the erection of bathhouses®^ and other 
structures to facilitate the riparian owner’s busi¬ 
ness or pleasure.®® 

Preferential right to purchase shore lands. 
Where a statute provides that an abutting owner on 
a navigable water has a preferential right to pur¬ 
chase the abutting shore lands, it has been held that 
the owner of a house boat moored in a lake below 
an abutting owner’s low-water line has no right to 
use the shore land between high-water and low-wa¬ 
ter marks for access to his house boat.®® However, 
this preferential right to purchase shore land has 
been held not violated by the maintenance by anoth-. 
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er of structures below the abutting owner’s low-wa¬ 
ter line, where it does not clearly appear that the 
structures actually encroach on shore land,^ and. an 
occupant of tidelands belonging to the state, al¬ 
though he may possess a statutory preferential right 
of purchasing them, cannot enjoin the occupation 
and use by another of tidelands lying in front of 
his improvements when complainant’s access to nav¬ 
igation is not thereby materially interfered with.^ 
A state grant of shore lands on a lake under the 
preference statute is subject to a prior statutory ap¬ 
propriation of the shore land for storing the wa¬ 
ters of the lake for irrigation purposes.® 

Taking of sand and gravel. Riparian rights have 
been held to include the right to take sand and grav¬ 
el for commercial purposes.^ However, it has also 
been held that a riparian proprietor is not entitled 
to remove sand for the purposes of sale from the 
beach lying between the high-water and low-water 
marks, since such removal is an act of ownership 
rather than a right of access.® A statute imposing 
a penalty on any person who shall take, carry away, 
or temove any stones, gravel, or sand from speci¬ 
fied beaches applies as well to the owner of the land 
as to any other person.® Although the owners of 


90. U.S.—U. S. V. Pennsylvania Salt 
Mffir. Co., B.C.Pa., 16 F.2d 476. 

4'5 C.J. p 505 note 36. 

Public rip:ht to u.se of shores and 
bank.s in cour.Sif of navigation see 
supra 5 25. 

91. Pa.—Fre<‘land v. Pennsylvania 
R. Co., 47 A. 745. 197 Pa. 529. 80 
Am.S.R. 850. 58 L.R.A. 206. 

45 C.J. p 505 note 37. 

Building's occupying substantial area 
Riparian owner which had riparian 
rights over city’s property, including 
right of acetms to navigable part of 
river for purpose of loading and un¬ 
loading boats, drawing nets, and the 
like, as incident to those rights was 
not authorli5(‘d to construct buildings 
occupying substantial area and with 
extensive storage facilities, even 
though the city was not using the 
land for other purposes.—City of 
Kew Turk v. Third Ave, Ry. Co., 34 
N.y,S.2d 874, 2G4 ApP.Div. 193. 

92. Ky,—Williamsburg Boom Co. 
V, Smith, 1 S.W. 765, 84 Ky. 372, 
8 Ky.L. 369. 

93. N.Y.—Tiffany v. Oyster Bay, 136 
N.K. 224, 234 N.Y. 16. >24 A.L.R. 
1267. 

94. N.Y,^—Tiffany v. Oyster Bay, su¬ 
pra. 

45 0-J. p 505 note 40. 

95. Wia.—Doemel v. Jantz, 193 N.W. 
393. 180 Wia. 225, 31 A.L.R. 969. 

Harbor lines see supra 5 16. 

Wharves, piers, and docks see infra 
55 72-79. 


96. Wis.—^Doemel v. Jantz, supra. 
Right to maintain boom generally see 

Logs and Logging § 47. 

97. Mich.—Corpus Juris cited In 
Township of Meridian v. Palmer, 
273 N.W. 277, 279, 279 Mich. 686— 
Corpus Juris cited In Hilt v. Web¬ 
er, 233 N.W. 159, 168, 25'2 Mich. 198, 
71 A.L.R. 1238. 

45 C.J. p 505 note 45. 

Belicted strip between road and lake 
Where road over which public had 
easement bordered on lake, strip of 
land between road and lake added by 
rescission, which riparian owner of 
adjoining land back of road claimed 
as his private property and fenced 
off and improved for a bathing beach, 
was held not subject to same ease¬ 
ment as road, so as to authorize in¬ 
junction on behalf of township to 
re.strain riparian owner from denying 
bathor.s free access to the relicted 
strip.—Township of Meridian v. 
Palmer. 273 N.W. 277, 279 Mich. 686. 

98. Pla.—Perry Pass Inspectors', 
etc., Ass'n v. Whites River Inspec¬ 
tors', etc., Ass’n, 48 So. 643, 67 
Pla. 399, 22 L.R.A.,N.S., 345. 

Mich.—Corpus Juris cited In Town¬ 
ship of Meridian v. Palmer, 273 N. 
W. 277, 279, 279 Mich. 586—Corpus 
Juris cited iu Hilt v. Weber, 233 
N.W. 159, 168, '252 Mich. 198, 71 
A.L.R. 1238. I 

Ohio.—State ex rel. Squire v. City of 
Cleveland, 74 N.E.2d 438, 80 Ohio 
App. 83. 


99. Wash.—^Van Siclen v. Muir, 89 
P. 188, 46 Wash. 38. 

Preferential right to purchase abut¬ 
ting shore lands see infra § 9.'). 

1. Wash.—Muir v. Johnson, 91 P. 
899, 49 Wash. 66—Van Siclen v. 
Muir, 89 P. 188, 46 Wash. 38. 

2. Wash.—Morse v. O'Connell, 34 P. 
426, 7 Wash. 117. 

3. Wash.—Kalez v. Spokane Valley 
Land, etc., Co., 154 l\ 1097, 89 
Wash. 514. 

45 C.J. p 506 notes 61, 62. 

4. Miss.—Archer v. Board of Missi.s- 
sippi Levee Com'rs, 130 So. '65, 158 
Miss. 57. 

Governmental regulations and rights 
of lower riparian owners 

Riparian owner on navigable 
stream, which owned adjacent land 
under water, had right to realize on 
commercial value of property by 
dredging sand and gravel from its 
land under water, subject to govern¬ 
mental regulations for protection of 
navigation and its duty to lower ri¬ 
parian owners.—Squaw Island 
Freight Terminal Co. v. City of Buf¬ 
falo, 284 N.Y.S. 698, 246 App.Biv. 
472, modified on other grounds 7 N. 
E.2d 10, 273 N.Y. 119. 

5. Conn.—State v. Knowles-Lom- 
bard Co., 188 A. 276, 122. Conn. 263, 
107 A.L.R. 1344. 

6 . Mass.—Commonwealth v. Tewsk- 
bury, 11 Mete. 65. 

46 C.J. p 507 note 89. 
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uplands on a river may be protected against the acts 
of persons taking from the river material so imme¬ 
diately adjacent to the uplands as to take away the 
natural support thereof, and cause it to fall into the 
river,they have no right to protection against the 
taking of .sand and gravel from the river bottom so 
far out into the stream as not to imperil the up¬ 
lands.^ 

Liability zuithoiit negligence. Where a stream is 
unlawfully used for storing and holding logs in ,a 
boom, a person so obstructing the stream is responsi¬ 
ble to a riparian owner for the damages accruing 
therefrom, irrespective of whether he was negli¬ 
gent.^ A power company authorized by statute to 
construct a dam, and made responsible by the stat¬ 
ute for all damages incurred in the construction, is 
liable for injuries to a riparian owner’s banks re¬ 
gardless of negligencc.^^ 

In Louisiana, the rights of a tiparian owner are 
subject to the right of the public to use the banks 
of a navigable stream for purposes incidental to its 
navigation or use,i^ and a riparian owner may not 
appropriate his banks to his exclusive use, and at 
his pleasure construct levees or erect buildings and 
works that will obstruct the free use of the banks 
by the public.^2 However, the public servitude on 
the banks of a navigable river is not for all pur¬ 
poses, but only for such as are incident to the na¬ 
ture and the navigable character of the streams 
washing the land of a riparian owner, and the 
public has no right to appropriate the land to pri¬ 
vate use by the erection thereon of permanent struc- 
tures.^4 The requirement that a riparian owner 

7. N.T.—Strawberry Island Co. v. 

Cowles, 140 M.Y.S. 333, 79 Mlsc. 

279. 

45 CJ. p 507 nolo S5. 

Protection of banks and shores gren- 
•tjrally see infra subdivision b of 
this section. 

8. N.Y.—Strawberry Island Co. v. 

Cowles, 140 N.Y.S. 333, 79 Miso. 

'279. 

S, Wash.—^Watklnson v. McCoy, 63 
P. 245, 23 Wash. 372. 

10- S.C,—Sutton V. Catawba I'ower 
Co., 66 S.E. 966, 76 S.C. 320, 

11. Pa.—Chinn v. Petty, App., 163 
So. T3'5. 

Public servituae for levees and roads 

Hural property along the banks 
and shores of a navigable river, at 
least prior to tho adoption of the 
Constitution of 1921, owed a public 
servitude for levees and road.s.—Pow¬ 
ell V. Porter, 136 So. *24, 172 La. 681. 

La.—Hanson v, Lafayette, 18 I.<a, 

'295—Sweeney v. Shakspeare, 7 So. 

729, 42 La.Ann. 614, 21 Am.S.R. 

400. 


leave a space fronting his land along the water suf¬ 
ficient for a road and a levee does not require him 
to leave space for a sidewalk,and docs not ap¬ 
ply to those streams or bayous running through a 
high country, not subject to overflow.Buildings 
not seriously interfering with traffic on the road 
need not be removed becau.se they encroach thereon, 
at least until they are rebuilt. 

The land between the levee and the river is pri¬ 
vately owned by the riparian {)wner,^S and the right 
which the public has to use this land does not enable 
one other than the riparian proprietor to appropri¬ 
ate such space to private use.^^ Further, the public 
use for purposes of navigation is confined to that 
portion of the bank which is on the river side of a 
levee,and the space between the levee and a pub¬ 
lic road on its landward side is private property and 
the owner is entitled to its exclusive use.«^ Where 
the public has appropriated only a part of the land 
that is subject to a servitude for road purposes, leav¬ 
ing a strip between the road and the bank of the 
stream unappropriated, the riparian owner is enti¬ 
tled to the use of such strip ;2- and a lease by a ri¬ 
parian owner of the land between the road and riv¬ 
er in front of his land is valid,the lessor confer¬ 
ring on his lcs.see the exclusive use of the land be¬ 
tween the road and the levee-^ and the use of the 
land between the levee and the river, subject to the 
public right to use such land for the purposes of 
navigation.The tacit consent of a town council 
to the erection of a wharf fronting a riparian own¬ 
er's land does not give him the exclusive use of the 
river bank covered by the wharf.-^ 

La.—Mathi.M v. Board of A«Ht*KMorH, 
So. 454. 46 La.Ann. 1570. 

U.S.—“Pifts«burgh. i*U\. Ooal Co. 
V. Otis Mfg. Co., Lft.. 219 V. 667, 
161 <\C.A. 577. 

141.—“C^arroUton R. Co. v. Winthrop. 5 
La.Ann. 36. 

20. La.—'Ward v. Orh*an8 l 4 ‘Vin‘ 

Di.Mt. 92 So. 769. 152 Ln. 

153—LennKstoun v. Walton, H Rob. 

211 . 

21. La.—Ward v. Orloann Lovt-e 
I>i«t. Coni*TB, 92 So. 769, 152 La. 
153. 

45 O.J. p 606 not® 6X. 

22. La.—Pizanie v. Oauthreaux, 133 
So. 650, 173 I>a. 737. 

23. La.—Carrollton R. Co. v. Wln- 
throp. 5 La.Ann. 36—Denniatoun v. 
Walton, 8 Rob. 211. 

24. La,—^Rennistoun v. Walton, su¬ 
pra. 

25. La.—Dennistoun v. Walton, su¬ 
pra. 

26. La.—Hart t* Baton Rouge, 10 
La.Ann. 17L 


State~owued lake sbore 

All owner of land adjoining navi-1 16 

gable lake had no right to appropri- 
ate state-owned lake shore in frc»nt 
of his land to his exclusive use, or 
any private property right in use of 
such shore.—^Lvans v. Dugan, 17 So. 

2d '562, 205 I.a. 398. 

13. La.—Lyons v. Hinckley, 12 La. 

Ann. 655, 

14. La,—Chinn v. Potty, App., 163 
So. 735. 

Mere s<iuatter on the bank of a 
navigable stream has no right to 
erect a building thereon.—Town of 
Napoleonville v. Boudreaux, La.App., 

142 So. 874. 

15. La.—Moreauville v, Boyer, 71 
So. 187, 138 La. 1070. 

45 C.J. p 506 note 54. 

16- La.—Lyons v. Hinckley, 12 La, 

Ann. 656, 

17. La,—Moreauville v. Boyer, 71 
So. 187, 138 La. 1070. 

18. XJ.S.—Pittsburgh, etc.. Coal Co. 

V. Otis Mfg. Co., La., 249 F. 667, 

161 C.C.A. 577. 
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b. Protection of Banks and Shores 

A riparian owner may take steps to protect his banks 
and shores and accretions thereto by erecting structures 
reasonably appropriate for such purpose; and the ques¬ 
tion whether his conduct is reasonable In this respect 
must be determined by existing conditions. 

A riparian owner may erect a structure to protect 
his bank when it is being worn away by the water,^7 
or a third person may do so with his consent,at 
least as long as the rights of navigation are not 
thereby obstructed,29 or as long as the bank is mere¬ 
ly restored to its original position,30 or as long as 
the stream itself is not deflected into a new chan- 
ncl.^^ The riparian owner also has the right to se¬ 
cure accretions which have formed against his 
bank.32 jn general, a proprietor of land exposed to 
the inroads of navigable waters may erect reason¬ 
able defenses on his own land,33 although, by so do¬ 
ing, he may cause the waters to flow with greater 
violence against the land of his neighbor, and ren¬ 
der it necessary for the latter to protect himself by 
the erection of similar defenses ;34 and a littoral 
proprietor has been held to be without protection 
against the maintenance of a wall on the land of an 
adjoining littoral owner to low-water mark which 
causes large amounts of sand and soil to be de¬ 
posited on his shore so as to interfere with his 
normal use thcrcof.35 However, a riparian propri¬ 
etor has no right to build structures out into the 
navigal)le water for the protection of his own soil 
to the injury of other riparian proprictors.36 

The qiu'stion whether a lanclowner^s conduct in 


taking precautions to avert damage to his land is 
reasonable must be determined by existing condi¬ 
tions and not by consequences which follow.37 A 
riparian owner has no right to do more than is nec¬ 
essary for his defense and to make improvements at 
the expense of his neighbor and he has no right, 
for example, to construct defenses on his own land 
or to build piers out into a navigable lake for the 
purpose of acquiring accretions to his shore.39 He 
cannot so change a stream, in an effort to protect his 
own property, as to cause the property of some one 
else to be flooded or eroded.The maintenance of 
a groin by one landowner, to the injury of others, 
may be in the nature of a continuing nuisance.'*^ 

Dike as protection against floods. The owners of 
low ground along a navigable river may guard them¬ 
selves against flood water by a dike, even though 
the depth of the water on other ground will thereby 
be temporarily increased,^3 leaving other owners to 
protect themselves in like manner against what must 
be regarded as the common enemy.^^ 

§ 70. - Stranded Seaweed and Wrecks 

The owner of the seashore or the land bordering on 
a beach generally has a right to seaweed stranded there¬ 
on, and also has a right to wrecks thrown on the shore 
and not reclaimed by the original proprietor thereof. 

The right to seaweed stranded on a beach is a 
private right in the shore belonging to the owner 
of the land bordering on the beach,although it has 
been held that, while the littoral proprietor has the 
right to seaweed cast by extraordinary floods above 


27. Oal.—Katonkamp v. Union Hoal- 
ty Co., OS P.2d 200, 36 Cal.App.2d 
602. 

WaHli.--Conger v. Pierce County, lOS 
P. 377. no Waah. 27, 18 A.L.R. 393. 
4.6 r..T. p 606 note 68. 

Precautions before excavating* 

Riparian owners have, the right 
befort* exeavating to take such ac¬ 
tion will pre,«(*rve the bank.s and 
protect th«*lr property from en¬ 
croachment by a river.—State v. R. 
K. Janes Gravel Co.. Civ.App., 175 
S.W.2d 730, modilk'd on other grounds 
ISO S.W.2d 144, 142 Tex. tJSO. 

28. N.Y.-—Slater v. Fox, 5 Hun 544. 

29. Wls.—Attorney General v. Bay 
Boom Wild Rice, etc., Co., 178 H. 
W. 560, 172 Wi.s. 363. 

45 C.J. p 506 note 70. 

30. N.Y.---Slater v. Fox, 6 Hun 644. 

46 C.J. p 606 note 71. 

31. Idaho.^—Boise Dev. Co. v. Idaho 
Trust, etc., Bank, 133 P. 916, '24 
Idaho 36. 

45 C.J. p 506 note 72. 

32. Kan,-—Fowler v. Wood, 85 P. 
763, 73 Kan. 611, 117 Am.S.R. 634, 
6 L.R.A.,N.S., 162. 

66 C.J.S.--11 


33. Cal.—^Katenkamp v. Union Real¬ 
ty Oo., 59 P.2d 473, 6 Cal.2d 765— 
Katenkamp v. Union Realty Co., 
'53 P.2d 387, 11 Cal.App.2d 63. 

Ill.—Revell V. People, 62 N.E. 1052, 
177 Ill. 468, 69 Am.S.R. 257, 43 L. 
R.A. 790. 

34. Cal.—Katenkamp v. Union Real¬ 
ty Co., 69 P.2d 473, 6 Cal.2d 7G5— 
Katenkamp v. Union Realty Co., 53 
P.2d 387, 11 Cal,App.2d 63. 

35. Mass.—Jubilee Yacht Club v. 
Gulf Refining Co., 140 N.E. 280, 245 
Mass. 60, 

36. Idaho.—Fischer v. Davis, 133 P- 
910, 24 Idaho 216. 

45 C.J, p 607 notes 73, 77. 

37. Cal.—^Ixatenkamp v. Union Real¬ 
ty Co., 98 P.2d 239, 36 Cal.App.2d 
602. 

38. Cal.—Katenkamp v. Union Real¬ 
ty Co., 59 P.2d 473, 6 Cal.2d 765— 
Katenkamp v. Union Realty Co., 
63 P.2d 387, 11 Cal.App.2d 63. 

39. Cal.—^Katenkamp v. Union Real¬ 
ty Co., 59 P.'2d 47.3, 6 Cal.2d 765— 
Katenkamp v. Union Realty Co., 63 
P.2d 387, 11 Cal.App.2d 63. 

161 


Ill.—Revell V. People, '52 N.E. 1052, 
177 Ill. 468, 69 Am.S.R. 2'57, 43 L. 
R.A. 790. 

40. Wash.—Conger v. Pierce County, 
198 P. 377, 116 Wash. 27, IS A.D.R. 
393. 

41. Cal.—Katenkamp v. Union Real¬ 
ty 'Co., 53 P.2d 387, 11 Cal.App.2d 
63. 

42. U.S.—Kincaid v- U. S., D.C.Da., 
37 F.2d 602, aflirmed, C.C.A., U. S. 
V. Kincaid, 49 F.2d 768, revcr.sed 
on other grounds 62 S.Ct. '267, 285 
U.S. 95, 76 L.Ed. 637. 

43. Pa.—Smeltzer v. Ford City Bor¬ 
ough, 92 A. 702, 246 Pa. 560, D.R.A. 
1916C 700. 

45 C.J. p 607 note 79. 

44. Pa.—Smeltzer v. Ford City Bor¬ 
ough, supra. 

45 C.J. p 507 note 80. 

45. N.Y.—Corpus Juris cited In 
People V. Brennan, N.Y.Co.Ot., 255 
N.Y.S. 331, 335, 142 Misc. 225, 

45 C.J. p *507 note 91. 

Rights of public to seaweed on 
shores see supra § 58. 

Stranded and lost logs see Logs and 
Logging 5 67. 
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ordinary high-water mark, he has no exclusive right 
to seaweed cast on the shore between high-water 
and low-water marks, where he does not own the 
shore.'^^ The littoral owner may convey or grant 
the right to remove seaweed from his shore,with¬ 
out conveying the title to the shore,^^ or the right 
to remove seaweed may be acquired by prescrip¬ 
tion.However, since the right to remove sea¬ 
weed from a littoral owner’s shore is a right to take 
a profit in the soil, it cannot be acquired by the in¬ 
habitants of a town by custom.^® 

Wrecks, The owner of the seashore has title and 
right to possession of a wreck thrown on his shore 
and never reclaimed by the original proprietor, as 
against a mere trespasser who had previously dis¬ 
covered and marked such wreck at low-water 
mark.^^ 

§71. - Remedies 

a. In general 

b. Injunction 

a. In General 

A riparian or littoral owner may maintain trespass 
or ejectment to protect his rights (n the use of the shore 
or banks; the amount of damages recoverable depends 
on the circumstances of the particular case. 

A riparian or littoral owner may maintain an ac¬ 
tion of trespass-'’- or cjcctmcnt^^ for injuries to his 
rights in the use of his shores or banks. One who 
obstructs a navigable channel and thereby diverts 
the water so as to wash away the land of a riparian 
owner may be held liable for damages,and may be 
required to remove such obstructions.^*'’ A riparian 
owner who has been damaged through the flooding 
of his land by salt water occasioned by the construc¬ 
tion of a dam obstructing the flow of a navigable 
stream may have an action for its abatement.^^ 
Where the change in the channel of a stream is per¬ 


manent, it has been held that there can be only one 
action for the damages caused to the shores of a 
riparian owner thereby.®'^ 

A statute authorizing designated public officials to 
grant authority to littoral owners to construct or 
remove certain structures, depending on whether 
there is an unreasonable interference with the uses 
and purposes reserved to the people of the state, 
does not empower such department to determine ju¬ 
dicially a controversy which involves no public in¬ 
terest,*'’^ such as a controversy which grows out of 
an alleged injury to the property of a littoral owner 
by structures erected on the property of an adjoin¬ 
ing owner and which involves only the right of the 
injured owner to have the structures abated as a 
nuisance.^^ 

Amount or measure of damages. In a riparian 
owner’s -action for damages caused by permanent di¬ 
version of the channel of the stream the damages re¬ 
coverable must include past, present, and jjrospec- 
tive clamagc.s.®^) The measure of^dainagcs for the 
washing away of hanks caused by change in the 
channel of a river is the difference between the 
market value of the entire tract owned by the ri¬ 
parian owner just before and just after the injury.^^ 
Where damages from the erosion of a littoral own¬ 
er’s land have been caused by defentlanfs groins 
and also by a breakwater, defendant is liable for 
such proportion (jf the t<ital damage resulting from 
the contributing factors as has been causeil by the 
groins.^- A riparian owner seeking to rect»ver for 
damage occasioned to his bathing beacli because of 
the removal of gravel from the waters has been held 
not entitled to recover for damage to the bathing 
beach below ordinary low-water mark.^3 /v ver¬ 
dict for damages not apparently the result of preju¬ 
dice and passion on the part of the jury hUvS been 
held not to be excessivc.^^ 

Baatrifjrlit. 175 S.W. 648, 164 Ky. 
374. 

61. Ky.—X.,exlnp:ton, XI. Co. v. 

HoatriKht, wupra. 

62. Cal.—KattmKamn v. lotion XX^al- 
ty Co., 98 P.ilct 239, 3<J Cal.App.2a 
C02. 


46. Conn.—Mather v. Chapman, 40 
Conn. 382, 16 Am.R. 46. 

47. Me.—XTin v. Lord, 48 Me. 83. 

45 C.J. p 5D7 note 93. 

Transfer of riparian rights generally 
see infra 5 125, 

48. Me,—X-Illl V. Lord, supra. 

49. Me,—Hill v. Lord, supra. 

45 C.J. p 607 note 95. 

50. Me.--Hin v. Lord, 48 Me. 83. 

51. Mass.—Barker v. Bates, 13 Pick. 
265, 23 Am.D. 678. 

52. U.S.—Thomson v. Dana, D.C.Or., 
6-2 P.2d 759. affirmed ‘52 S.Ct. 409, 
28'5 U.S. 529, 76 L.Ed. 925. 

Wis.—Doenael v. Jantz, 193 N.W. 893, 
180 Wis. 226, 31 A.L.H. 969. 

63. U.S.—Trustees of Internal Im¬ 
provement Fund of Florida, for 


Use and Benefit of U. S., v. Stark, 
D.C.Fla., 25 F.Supp. 730. 

46 C.J. p 508 note 3. 

54. U.S.—Booker v. Hoehclle, C.C.A. 
Tex., 23 F.2d 492. 

Wash.—Judson v. Tide Water I...um- 
ber Co., 98 P. 877, 61 Wash. 164. 

55. Tex.—Petty v. San Antonio, Civ. 
App., 181 S.W. 224. 

56. La.—Clement v. Louisiana Irr., 
etc., Co., 56 So. 902, 129 La. 825. 

67. Ky.—Lexington, etc., II. Co. v. 
Boatright, 175 S.W. '648, 164 Ky. 
374. 

58. Cal.—Katenkamp v. Union Hcal- 
ty Co., 59 P.2d 473, 6 Cal.2d 76r>. 

59. Cal.—Katenkamp v. Union Bcal- 
ty Co., supra. 

60. Ky.—^Lexington, etc., R. Co. v. 
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Estimato of proportion 
Trial court was entitled to esti¬ 
mate as bt'st it could from the evi¬ 
dence before it how much of total 
damage was occasioned by defend¬ 
ant's groins.—Katenkamp v. Union 
Realty Co., supra. 

63. Tenn.—Parmelee v. T. L. Her¬ 
bert & Sons, 13 Tenn.App. lOL 

64. Ky.—Ijcxington, etc.. 11. Co. v. 
Boatright, 175 S.W. 648, 164 Ky. 
374. 

45 C.J. p 508 note IL 
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Parties, pleadings, evidence, and trial. Actions 
based on unlawful interference with the use of the 
shores or banks of navigable waters are governed 
by the general rules prevailing in civil actions with 
respect to parties, pleadings, burden of proof, 
the admissibility of evidence,the weight and suf¬ 
ficiency thercof,6i> questions of fact,*^® and instruc¬ 
tions.'^^ 

b. Injunction 

Injunction is a proper remedy for Interference with 
the rights of a riparian or littoral owner as to the banks 
or shores where such an action will prevent a multi¬ 
plicity of suits or is necessary to prevent a special in¬ 
jury; and in such an action the court may order the re¬ 
moval of a structure causing the interference. 

Injunction has been held to be a proper remedy 
for interference with a riparian or littoral owner^s 
rights in the use of the bank or shore.'^^ The reme¬ 
dy is available where, because of continuous tres¬ 
passes by defendant, it would prevent a multiplicity 
of suits,or where an unlawful use of the shore 
by another operates as a special injury to the ripa¬ 
rian owner,''4 and the enjoyment of his riparian 
holdings is in fact appreciably injured as the proxi¬ 
mate result of such unlawful use.'^s mere threat 
of injury docs not justify the granting of an in¬ 
junction against an interference with the riparian 
owner’s use of his banks in the absence of a show¬ 


§ 71 

ing of any real imminent danger or damage,and 
a permanent injunction will not be granted unless 
there is reasonable ground for apprehending an ac¬ 
tual injury to the riparian owner’s rights."^^ Thus, 
where injury to a riparian owner on the opposite 
side of the stream from the place where a breakwa¬ 
ter was located will certainly occur without an em¬ 
bankment because of natural overflow, such riparian 
proprietor cannot enjoin the construction of a break¬ 
water without proof that additional water cast on 
his land will in all probability damage him.'^S 

Parties. Where an abutting owner on a navigable 
water has the preference right to purchase shore 
lands owned by the state, he may maintain a bill to 
enjoin an unauthorized use of such shore lands 
above low-water mark,*^9 although the state alone 
may sue to enjoin an unauthorized occupation below 
low-water line.^^^ A riparian owner may properly 
maintain a bill to enjoin his exclusion from the use 
of the shore even where the state is considered a 
trustee of the title thereof for the use of the public 
and riparian owners.^i In a riparian owner’s suit 
against individuals to restrain the removal of sand 
and gravel of a stream causing injury to a riparian 
owner’s banks, a third person having no right as a 
licensee of the state to the sand and gravel deposited 
in the bed of the stream may not intervene to de¬ 


ss. state was held not necessary 
party dt'fenda.iit in action for dam¬ 
ages for transfer of sand from ocean 
beach to border of adjoining land 
caused by groin,—Katcnlcamp v. Un¬ 
ion Realty Co., 53 P.2d 387, 11 Cal. 
App.2d 63. 

66. AlloGTations held sumcient 

IQ.S.—John n. Kelly, Inc., v. Lehigh 
Xav. C(»al Co., C.C.A.Pa., 161 F.2(l 
7*13. certiorari denied 60 S.Ct. 630, 
327 U.S, 770, 00 L.Ed. 1007. 

Cal.—Katenkamp v. Union Realty 
Co., 53 P.2d 387, 11 Cal.App.2d 63. 
Evidence not within issues made 
by the pleadings is not admissible.— 
Lownsdalo v. Grays Harbor Boom 
Co., 103 P. 833, 54 Wash. 542—45 C. 
J. p 508 note 7. 

67. Tcnn.—Parmelee v. T. L. Her¬ 
bert & Sons, 13 Tenn.App. 101, 

68. Evidence held admissible 
Tenn.—Parmelee v. T, L. Herbert & 

Sons, supra. 

69. Evidence held sumcient 

Cal,—Katenkamp v. Union Realty 
Co., 98 P.2d 230, 36 Oal.App.2d 002. 
Evidence held to Justify denial of 
recovery 

Cal.—Carpenteir, Pacific Mut, Life 
Ins. Co. of California, Intervener, 
V. City of Santa Monica, 147 P.2d 
964, 63 Cal.App.2d 772. 


La,—Town of Madisonville v. Uend- 
inger, 38 So.2d 252, 214 La. 693. 

70. N.C.—Knight v. Lewark, 154 S. 
E. 624. 199 N.C. 407. 

Proximate cause of injury 

In a riparian owner's action for 
Injury to his banks, the proximate 
cause of the injury has been held to 
be a question for the jury.—Lexing¬ 
ton, etc., R, Co. V. Boatright, 175 S. 
W. 648, 164 Ky. 374—45 C.J. p 608 
note 8. 

Construction of groin for protection 
The question whether the owner of 
littoral land bordering on tidewater 
necessarily constructed a groin for 
the sole purpose of protecting his 
land from the inroads of the sea, and 
not for the mere improvement of his 
property, is primarily an issue of 
fact to be determined on trial from 
the circumstances of the particular 
case.—Katenkamp v. Union Realty 
Co., 59 P.2d 473, 6 Cal.2d 766--Katen- 
kamp V, Union Realty Co., 63 P.2d 
387, 11 Cal-App.2d 63. 

71. Instructions held proper 

Tenn.—Parmelee v. T. L. Herbert & 
Sons, 13 Tenn.App. 101. 

72. Fla.—Perry Pass Inspectors, 
etc., Ass’n v. Whites River Inspec¬ 
tors', etc., Ass’n, 48 So, 643, 57 Fla. 
399, 22 L.R.A.,N.S., 345. 
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Idaho.—Fischer v. Davis, 116 P. 412, 
19 Idaho 493. 

73. Pa.—Hower v. Garrett, 36 Pa.Co. 
33. 

74. Fla.—Ferry Pass Inspectors' 

etc., Ass'n v. Whites Rivor Inspec¬ 
tors', etc., Ass’n, 48 So. 643, 57 Fla. 
399, 22 L.R.A.,N.S.. 34,5. 

N.Y.—Stewart v. Turney, 191 N.T.S. 
342, 117 Misc. 30 8. afllrmed 142 N. 
E. 437, 237 N.Y. 117, 31 A.L.R. 960. 

75. Fla.—Ferry Pass Inspectors’, 

etc., Ass'n, v. White.s River Inspec¬ 
tors’. etc., Ass'n. 48 So. 643, 67 Fla. 
399, 22 L.R.A.,N.S., 345. 

45 C.J. p '508 note 15. 

76. Idaho.—Boise Dev. Co. v. Idaho 
Trust, etc.. Bank, 133 P. 910. '24 
Idaho 36. 

77. Idaho.—Boise Dev. Co. v. Idaho 
Trust, etc., Bank, supra. 

78- Idaho.—Boise Dev. Co. v. Idaho 
Trust, etc., Bank, supra. 

79. Wash.—Van Siclen v. Muir, 89 
P. 188, 46 Wash. 38. 

80. Wash.—Muir v. Johnson, 94 P. 
809, 49 Wash. 66—Van Siclen v. 
Muir, 80 P. 188, 46 Wash. 38. 

81. Ala.—Mobile Transp. Co. v. Mo¬ 
bile, 44 So. 976, 153 Ala. 400, 127 
Am.S.R. 34, 13 L.R.A.,N.S., 352. 
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fend the suit, ^2 may not bring the state into the 

suit as a party by motion.®^ 

Pleading. Complainant need not set out the ex¬ 
tent of his improvements on the shore in a suit to 
enjoin his exclusion from the use of the shore,and 
a general allegation of exclusion from the shore is 
sufficient.^^ A bill by a lower riparian owner al¬ 
leging that defendant’s acts have caused waste ma¬ 
terials to be cast on plaintilf’s premises and have 
caused the river to overflow its banks along plain¬ 
tiffs property, damaging such property and greatly 
disrupting plaintiff’s business, sufficiently alleges 
special damages.^^ 

Evidence and questions of foot. Actions seeking 
to enjoin an interference with the rights of a ri¬ 
parian owner in the use of the shore arc governed 
by the general rules with respect to evidcnce^'^ and 
questions of fact .^2 

Relief. A court of equity may order the removal 
of an obstruction in the stream causing an inter¬ 
ference with a riparian owner’s rights to the use 
of his banksS9 and may order an award of damages 
for such interference,An accretion to the whole 
of the tract owned by a riparian owner, due to the 
owner’s efforts in protecting his land and to causes 
other than the acts of the person creating an ob¬ 
struction in the stream which causes a wearing 


away of the riparian owner’s banks, will not reduce 
the damages.^^ 

§ 72. Wharves, Piers, and Docks 

The words "Svharf,” *‘pier,” and “dock” are de¬ 
fined and distinguished in the CJ.S. title Wharves 
§ 1 , also 19 CJ. p 380 note 34, 45 CJ. p 513 note 24, 
68 C.J. p 202 note 2-p 205 note 61. Particular rights 
and liabilities of riparian or littoral owners with 
respect to wharves, piers, and docks are discussed 
infra §§ 73-79. 

Examine Pocket Parts for later cases. 

§ 73 , - Right to Construct and Maintain 

a. In general 

b. Peyond line of navigability 
a. In General 

The owner of littoral or riparian property ordinarily 
is entitled to construct and maintain a wharf, dock, or 
pier from his land to the navigable portion of adjoin¬ 
ing waters, subject, however, to the paramount rights 
of the public and the private rights of other littoral or 
riparian landowners. 

.Subject to the qualifications hereinafter stated, 
and to liniitatiuns growing out of >;u>v.iuTship of 
the laiul.s under water, ^2 riparian or littoral own- 
<T has the right to extend a wharf, dock, or pier 
out from his laiul.'’-''* 'I'his rule applies generally to 


82. N.y. —Slriiwberry TnIjuuI Co. v. 
Oowlos, 140 N.Y.S. S.'tn, 71) MLsc. 
270, 

83. N.Y.—Strawbonw iHland Co. v. 
Cowlea. supra. 

84. A,la.—Tra.n.'-‘p. Co. v. Mo¬ 
bile. 44 So. 076, 103 Ala. 400. 127 
Am.S.Xt. 34, 13 L.U.A.,N.S., 352. 

85. Ala.—Mobile Tranwp, Co. v. Mo¬ 
bile, supra, 

86. U.S.—John B, K(«lly, Tnc;., v. 
Lehigh xNav. Coal Co., C.O.A.,ra., 
151 F.2cl 743, certiorari d<‘niecl C6 
S.Ct. 530, 327 U.S. 770, 00 L.Ed. 
1007. 

87. Evidence hield BUfttclont 

Ark.—Anderson v. Heames, 161 S.W. 

2d 057, 204 Ark. 216. 

Cal.—Katenkamp v. Union Ilealty 
Co., 98 R2d 239, 30 Cal,App.3d 602. 
Evidence held Insnfflolent 
Fla.—Miller v. Bay-To-Gulf, 193 So. 

425, 141 ICa. 462. 

46 C.J. p 609 note 28. 

88. Fla.—Miller v. Bay-To-Gulf, su¬ 
pra. 

89. Wash.—Judson v. Tide Water 
Lumber Co., 98 P. 3'77, 61 Wa.sh, 
164. 

90. Wash.—Ami Co, v. Tide Water 
Lumber Co., 98 P. 380, SI Wash, 
171. 

46 C.J. p 600 note 30, 


91. \Va.sh.—Ainl Co. v. Tide W'atM* 
Lunib(u* Co., supra. 

92. Cal.—City of Oakland v. K1 l>o- 
rado Terminal Co., 106 P.2d 1000. 
41 Cal.App,2d 320. 

45 C.J, p .514 note 29* 

Tidal waters 

lliKht to build wharf Into deep 
water of naviKable river within ebb 
and How of tides can bo derived only 
from permission of state or n]iunl<‘i- 
pality to which power has been dele¬ 
gated by state for local harbor H'KU- 
latlon, subject to limitations Imposed 
by United Stzitos for protection of 
navI|j:ation.—Cahill v. Mayor and City 
Council of Baltimore, 196 A. 305, 173 
Md. 450. 

Determination of facts by special 
oihoors 

Betormination of requirements of 
navigation in that part of city har¬ 
bor subject to tides where riparian 
owner claimed right to build wharf, 
and of a fair distribution of space 
Into which riparian owners might be 
ptirmlttod to project wharves was 
pro5mimmtly work for special ofU- 
cials familiar with demands of nav¬ 
igation and wharflug there, and not 
for processes of a law court; and 
whether building of proposed wharf 
by riparian owner beyond pierhead 
line established by city ordinances 
would interfere with navigation in^ 
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hnrbor was matt<T to bt* dct«^rniined 

Ity nuthnri*/»*d city oUioiahH.—Cahill v. 

.Mjiyi»r and City Council of Baltimore, 

.‘^upra. 

93. n.C.--U. a. V. Belt, 142 F.2d 761, 

70 U.S.App.n.C. 87. 

Fla.—William.a v. Culhrie. 137 So- 
682, 102 Kla. 1017. 

Mich.~-‘Knvanaufth v. Baird. 217 N. 
W. 2, 241 Mi^h. 240. rev.'rse.i i.n 
other grounds 335 N.W. 871. 253 
Mich. 631. 

Minn.—State v. I^ongyear liolding 
Co., 29 N.W.2d 657, 224 Minn. 451 
—Nclsmi V. Do I^mg, 7 N.W.2d 
342, 213 Minn. 425. 

N.J.—^Itoss V. Mayor and Council of 
Borough of Edgewatt r, 180 A. 866, 
115 N.J.IjRW 477, adirtned 184 A. 
SIO. 136 N.J.Law 447. certiorari de¬ 
nied 57 S,Ct, 37, 299 U.S. 643, 8l 
I..Kd. 400. 

N.y. —Del Balso Holding Corporation 
V. McKenzie, 3 N.E.2d 438, 271 N. 
Y. 313—City of Now York v. Third 
Ave. Ry. Co., 34 N.Y.S.2d 874. 264 
App.Div. 193—Del Balso Holding 
Corporation v. McKenzie, 6 N.Y.S. 
2a 790, 167 Misc. 498—Bay Ridge 
Dock Co. V. United I>ry Docks, 262 
N.Y.S. 212, 146 Misc. 404, affirmed 
261 N.Y.S. 1002, 237 App.Div. 900, 
reargument denied 262 N.Y.S. 949, 
238 App.Div. 801, affirmed 188 N.E. 
121, 262 N.Y. 687, reargument de¬ 
nied 189 N.BI 699, 263 N.Y. 665. 
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riparian owners on the Great Lakes^^ and other 
navigable lakes,but does not permit action in dis¬ 
regard of the paramount public right.^® Where the 
right to build a wharf is predicated on riparian own¬ 
ership, such ownership must be established in or¬ 
der to give the right.^*^ 

Under some statutes the erection of wharves is 
expressly authorized, and the right of riparian own¬ 
ers to erect wharves is based on, 98 and limited by,99 
the terms of the statute. Such statutes have been 
held valid,^ but are not available as a defense for 
damages resulting from the erection to property out¬ 


side the jurisdiction.^ 

Character and extent of right. The upland own¬ 
er’s privilege of wharfing out is exclusive in charac- 
ter.9 The riparian owner may wharf out to the line 
of navigability^ and may dig such channels as may 
be necessary to avail himself of the navigable part 
of the stream or harbor.^ His wharfage rights are, 
however, subject to governmental regulation and 
control,® such as statutory regulations in aid of nav- 
igation? or commerce,^ and further subject to any 
restrictions in ordinance, statute, or deed as to the 
use of the land over which he builds,9 and must be 


Ohio.—state ex rol. Squire v. City 
of Cleveland, S2 N.E.2d 709, I'oO 
Ohio St. 302—State ex rel. Squire 

V. City of Clevolancl, 74 N.E.2d 438, 
80 Ohio App. 83. 

45 C.J. p 514 note 30. 

Use of .shores and banks for struc¬ 
tures other than wharves, piers, 
and docks .see supra § 69. 

Public or private wharf 

Riparian rights include the right 
to make a public or private landing, 
wharf, or pier.—Cunningham v. Pre- 
vow, 192 S.W.2d 338, 28 Tonn.App. 
643, 

Buildings on wharf 

The right to wharf out on naviga¬ 
ble waters imdudes right to erect 
buildings on wharf as long as build¬ 
ings do not constitute such an ap¬ 
propriation of for*‘Shore as prevents 
appropriate public u.sos.—City of 
.Vow York v. Third Ave. Ry. Co., 62 
N.E.2d 52, 294 N.Y. 238. 

Piers and supports 

Riparian or littoral upland ovp'ners 
may construct appropriate piers or 
wharv(‘.s over and a<u*o.ss beach to 
roa<rh water for authorized purpo.scss, 
and proper pilings or supports to 
sustain pier or wharf inay be placed 
on beach or .shore at proper distances 
to allow use of b(‘ach as may be au¬ 
thorized by law.—Adams v. Elliott, 
174 So. 731, 128 Fla. 79, 

Q-ulf Of Mexico 

The construction of piers, wharves, 
and other improvements along the 
coast of tht‘ Gulf of Mexico was held 
not to be prohibited by statute.—Tor¬ 
ino V. th’awford Fae.king Co., 175 S. 
W.2d 410, 142 Tex. 51. 

94. Ohio.—State v. Cleveland-Pitts- 
burg Ry., .35 Ohio Cir.Ct. 630. 

45 C.J. p 514 note 31. 

95. Mieh.---Rice v, Ruddiman, 10 
MIeh. 125. 

45 C.J. p 511 note 32. 

96. Mlnn.^—Nelson v. De I..ong, 7 N. 

W. 2d 342, 213 Minn. 426. 

Docking* on village Zand 

A landowner, having littoral or 
riparian rights in shore and adja¬ 
cent waters of navigable lake, had 
no right to dock his boat on vil¬ 
lage's land adjacent to such lake as 


against regulations adopted by vil¬ 
lage in ordinance, even though vil¬ 
lage’s title to such land was acquired 
subject to riparian rights of such 
landowner and others claiming un¬ 
der common owner who platted their 
lands, as riparian rights of all con¬ 
cerned were subject to public’s para¬ 
mount right to use waters and state's 
power to adopt reasonable regula¬ 
tions to secure such uses to public. 
—Nelson v. De Long, supra. 

97. Or.—Strandholm v. Barbey, 26 
P.2d 46, 145 Or. 427. 

4'5 C.J. p 51'5 note 34. 

Grant of right to erect and maintain 
wharf on land under water belong¬ 
ing to state see infra § 106. 

Mere licensee 

Instrument granting right, revo¬ 
cable at will of secretary of war, to 
use part of an island, a military res¬ 
ervation, for seining purposes only, 
created license, not lease; hence li¬ 
censee was not riparian owner enti¬ 
tled to wharf out to navigable wa¬ 
ters.—Strandholm v. Barbey, supra. 

98. Or.—Pacific El. Co. v. Portland, 
133 P. 72, 65 Or. .349, 46 L.R.A.,N.S., 
363. 

45 C.J. p 515 note 36. 

99. Fla.—Thiesen v. Gulf, etc., R. 
Co., 78 So. 491, 75 Fla. 28, L.R.A. 
1918E 718. 

45 C.J. p 515 note 37. 

1. Or,—Pacific El. Co, v. X’ortland, 
133 P. 72, 65 Or. 349, 46 L.R.A.,N.S., 
363. 

2. U.S.—Rutz V. St. Louis, C.C.Mo., 
7 P. 438, 2 McCrary 344. 

3. Conn.—Rochester v. Barney, 169 
A. 45, 117 Conn. 462. 

Md.—Cahill v. Mayor and City Coun¬ 
cil of Baltimore, 196 A. 305, 173 
Md. 450. 

Exclusive use of submerged lauds 
The right of wharfing out is a 
right to the exc-lusive use of sub¬ 
merged lands as by the affixing there¬ 
to or the establishment thereon of a 
permanent structure to some point 
within the navigable body of water, 
deep and wide enough to dock ocean¬ 
going vessels, and it presupposes ex¬ 
clusive use and to that extent may 
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interfere with fishing or navigation. 
—'City of Oakland v. Hogan, 106 P.2d 
987, 41 Cal,App.2d 333. 

4. Mich.—Hilt v. Weber, '233 N.W. 
159, 252 Mich. 198, 71 A.L.R. 1238. 

Minn.—Nelson v. De Long, 7 N.W.2d 
342, 213 Minn. 42i5. 

Ohio.—State ex rel. Squire v. City of 
Cleveland, 82 N.E.2d 709, 150 Ohio 
St. 303—State ex rel. Squire v. City 
of Cleveland, 74 N.E.2d 438, 80 Ohio 
App. 83. 

Or.—Hoff v. Peninsula Drainage Dist. 

No. 2, 143 P.2d 471, 172 Or. 630. 
Pa.—Corpus Juris cited in Roberta 
V. Means, '22 A.2d 98, 99, 146 Pa- 
Super. 188. 

4'5 C.J. p 515 note 41. 

5. Conn.—Prior v. Swartz, 25 A. 398, 
62 Conn. 132, 36 Am.S.R. 333, 18 
L.R.A. 668. 

6. U.S.—Mayor and City Council of 
Baltimore v. Crown Cork & Seal 
Co., C.C.A.Md., 122 F.2d 385—U. S. 
V. Groen, D.C.D.C., 72 F.Supp. 713 
—City of Philadelphia v. Standard 
Oil Co. of Pennsylvania, D.C.Pa., 12 
F.Supp. 647, affirmed, G.C.A., 79 F. 
'2d 764, certiorari denied 56 S.Ct. 
443, 297 U.S. 705, 80 L.Ed. 992. 

D.C.—U. S. V. Belt, 142 F.2d 761, 79 

U. S.App.D.C. 87. 

Fla.—Williams v. Guthrie, 137 So. 
682, 102 Fla. 1047. 

N.Y.—In re Waterfront of City of 
New York, 24 8 N.Y.S. 190, 231 App. 
Div. 597, modified on other grounds 
In ro Jamaica Day in City of New 
York, 176 N.E. 530, 25$ N.Y. 382— 
New York Power & Light Cor¬ 
poration V. State, 245 N.Y.S. 44, 230 
App.Div. 338. 

Ohio.—State ex rel. Squires v. Cleve¬ 
land, 82 N.E.2d 700, 150 Ohio St. 
303—State ex rel. Squire v. City 
of Cleveland, 74 N.E.2d 438, 80 
Ohio App. 83. 

7. Conn.—State v. Sargent, 45 Conn. 
358. 

4'5 C.J. p 515 note 43. 

S. N.Y.—People v. Baltimore, etc., 
R. Co., 22 N.E. 1026, 117 N.Y. 160. 

9. N.Y.—Brooklyn First Constr. Co. 

V. State, 186 N.Y.S. 1*59, 194 App. 
Div. 608. 

45 C.J. p 515 note 4S. 
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exercised with due regard for the rights of adjoin- is entitled to his remedy,and which, when once 

ing land owners, as discussed infra § 77 b. The established, cannot be lost through the shore reced- 

owncr must not obstruct navigation^® or interfere ing even though the state owns the new land formed 

with reasonable navigating operationsT^ If the by accretion or reliction.-^ It has been held, howev- 

stream is so narrow that a wharf cannot be built er, that he cannot maintain ejectment or trespass 

without interfering with navigation, the right to against one erecting a wharf below high-\vater mark 

wharf out does not exist.^^ The right of a riparian in front of his land under title from the state.24 

owner to erect a pier is superior to the right of the franchise. The right to wharf out has been 

public to pass along the shore,but only to the ex- regarded as a franchise,although the right to op- 

tent that the construction of the pier necessarily and eratc a private wharf without a franchise has also 

unavoidably restricts free and convenient pass-age.^^ been recognized.-® 

The right of a littoral owner to build a pier or 

wharf has been held superior to the rights of one !>. Beyond Line of Navigability 

having an interest in an oyster bed.is Only the pub- ordinarily a riparian or littoral owner may not wharf 

lie may object where the riparian owner interferes out beyond the line of navigability. 

with the use or enjoyment of public rights.^® A ri- soon as the point of practical navigability is 

Parian owner may extend his wharf as against tres- reached, the purpose of the pier is fulfilled and the 

passers in wrongful possession of the land over construct it ceases at that point.27 Under 

which he is building^ and as against persons claim- ^ 5 ,;^ rule a riparian or littoral owner may extend 

ing lights in the soil inferior to his own.^S ^ lit- wharf far enough out to make it available at 

toral owner may moor a floating dry dock over his ,^riy ordinary stage of the water for the vessels 

own subaqueous lands even though it occasions some which might reasonably be expected to use it, tak- 

intcrfcrence with the use by an adjoining owner of consideration the size and nature of the 

his own pier. 1-9 body of water, the use generally made of the wharf, 

Right to ivharf out as property. The right of a and the kind, size, and nature of the vessels using 

riparian owner to construct a wharf as distinguished it,-® and the use made by the public of the atijucent 

from the owner’s title or rights after the wharf is waters for purposes of navigation.-® Where the 

constructed is in itself a property right-® of which littoral owner constructs his pier or wliarf beyond 

the owner may not be deprived without coinpcnsa- such i)oint and into naviga])lc waters it constitutes 

tion, 2 i for encroachment on, or injury to, which he a purpre.sture removable at the instance of the state, 

10 . Ky.—Cincinnati CooparaR'G Co. v. 

Commonwealth, 11 Ivy.L. G21). 

45 C.J. p 510 note 40. 

11. Ind.—Sherlo<‘k v. Bainbridge, 41 
Ind. 35, 13 Am.n. 302. 

45 C.J. p 516 note 47. 

12. R.X.—Murphy v. Bullock, 37 A. 

348, 20 H.I. 35. 

13. N.Y.—Barnes v. Midland R. Ter¬ 
minal Co., 85 N.B. 1093, 193 N.Y. 

378, 137 Am.S.R. 9G3. 

14. N.Y.—Barnes v. Midland R. Ter¬ 
minal Co., 112 N.E. 920, 218 N.Y. 

91. 

45 C.J. p 516 note 50, 

15. Conn.—Love joy v. Town of 
Darien, 41 A.2d 98, 131 Conn. 633. 

4'5 C.J. p 516 note 62. 

Notice of statutory right 

An assignee of lease of oyster bed 
in navigable creek from state con¬ 
servation department cannot deny ri¬ 
parian landowner’s right under stat¬ 
ute previously enacted to build pier 
from his land into creek whenever 
he chooses to do so, as assignee ac¬ 
quired lease with notice of such stat¬ 
ute.—Cxilley V. Hollis, 25 A.2d 196. 

180 Md. 372. 
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16. N.Y.—^Wetmore v. Brooklyn Gan- 
light Co., 42 N.Y. 3S1. 

45 C.J, p 516 note 53. 

17. Alaska.—Lewis v. Johnson, 1 
Alaska 529. 

45 C.J. p 516 note 54. 

18. Conn,—Prior v. Swartz, 25 A. 
39S, 02 Conn. 132, 36 Am.S.R. 333, 
IS I..R.A. 668. 

19. N.Y.—Bay Ridge Dock Co. v. 
United Dry Docks, 262 N.Y.S. 212. 
146 Miac. 404, anirmed 261 N.Y.S. 
1002, 237 App.Div. 900, reargumont 
denied 262 N.Y.S. 910. 238 App.Div. 
801, amrrned 188 N.E. 121. 262 N. 
y. 687, reargunicnt denied 189 N. 
E. 699, 263 N.Y. 665. 

20. Mich.—Kavanaugh v. Baird, 217 
N.W. 2, 241 Mich. 240. 

45 C.J, p 616 note 58. 

Wharf itself as private property see 
infra § 77 a. 

21. N.Y.—People v. Ti*avls, 119 N.E, 
437, 223 N.Y. 160. 

45 C.J. p 516 note 69, 

22. Or.—Oliver v. Klamath Lake 
Nav. Co., 102 P. 786, 54 Or. 95. 

45 C.J. p 616 note 60. 

23. Mich.—Kavanaugh v. Baird, 1217 
N.W. 2, 241 Mich. 240. 

45 C.J. p 516 note 61. 


24. R.X.—Narragansett ncal Eat. Co. 
V. Mntdctmzie, 82 A. 801, 34 R.I. 
103. 

45 C.J. p 517 note 62. 

25. Gal.—City of Oakland v. E. K. 
Wood lannher Go., 292 P. 1076, 211 
Gal. 16. 80 A.L.R. .2 79. 

N.Y.—^Jklatter of New Turk, 87 N.K. 
759, 193 N.Y. 503, motion denied 
88 N.E. 1125, Ifli N.Y. 5S6—Dela¬ 
ware, etc.. Canal G<v. v. Lawrence, 
2 Hun 163, afllrmed 56 N.Y. 612. 
Or.—Parker v. Tayhtr, 7 Or. 435. 

45 C.J. p 516 note 58 Ea]—26 C.J. P 
1011 note 49. 

26^ Ky.—^Inland Waterways Co, v. 
City of Louisville, 13 S.W.2<I 283, 
227 Ky. 376. 

27. U.S.—Illinois Gent. R. Co. v. 
State of Illinois, III.. 13 S.Ct. 110, 
146 U.S. 387, 36 L.Kd. lOlS. 

45 C.J. p 517 note 64. 

28. Minn.—Union Depot, etc., Co. v. 
Brunswick, 17 N.W. 626, 31 Minn. 
207, 47 Am.R. 789. 

45 C.J. p 517 note 65. 

29. N.Y.—Jenks v. Miller, 43 N.Y.S. 
927, 14 App.Div. 474. 

45 C.J. p 617 note 66. 
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whether or not it is in fact obstructing navigation.^® 
A number of statutes have been enacted fixing or 
providing for the determination of a wharf line be* 
yond which piers may not be built, and where such 
a statute exists the riparian owner may not invade 
the bed of a navigable stream with a structure of 
any kind without consent of the state,and an un¬ 
authorized structure beyond the line set by stat¬ 
ute is a nuisance,even though title to land beyond 
that point is in the riparian owner^S and independ¬ 
ently of whether any actual injury to navigation is 
involved.24 Such statutes are not retroactive so as 
to affect wharves erected before their passage25 un¬ 
less such wharves were erected under a statutory 
license which by its terms was revocable by repeal 
of the statutc.26 Establishment of a harbor line 
may be construed as a license or invitation to ripa¬ 
rian owners to fill in or wharf out to such line,2*^ 
and as establishing a limit to which free navigation 
of the channel may be obstructed by structures such 
as piers, wharves, and docks.28 Under an act of 
congress authorizing the secretary of war to estab¬ 
lish harbor lines beyond which wharfs may not be 
constructed, and further providing against obstruct¬ 
ing navigation unless “affirmatively authorized by 
Congress,” it has been held that a littoral owner can¬ 
not wharf out to harbor lines established by the sec¬ 
retary of war, if an actual obstruction of naviga¬ 
tion is involved, in the absence of affirmative au¬ 
thorization by congrcss.29 

g 74 . - Obstruction to Navigation 

Generally speaking, an obstruction to navigation by a 


wharf or pier, in order to be unlawful, must be of a ma¬ 
terial character. 

Obstruction to navigation by a wharf or pier, in 
order to be unlawful, must be a material obstruc¬ 
tion,4® and the materiality of the obstruction is to be 
determined with reference to the surrounding cir¬ 
cumstances of the particular case.^t Where a pier 
is an unlawful structure or not properly maintained, 
one injured by striking it while navigating the river 
may recover damages,42 provided the injury was not 
caused by careless navigation.43 On the other hand, 
it has been held that an action cannot be maintained 
where the obstruction does not cause any material 
damage to plaintiffi44 

§ 75. - Injunction against Construction 

and Maintenance 

In a proper case a riparian owner may secure an In¬ 
junction against the construction or maintenance of a 
wharf, dock, or pier which invades his rights. 

An injunction will be granted against the con¬ 
struction or maintenance of a wharf or other struc¬ 
ture where there is no adequate remedy at law and 
where it is shown to constitute an invasion or threat¬ 
ened invasion of a riparian owner’s private right 
of access,45 or where it constitutes a continuous 
trespass on the riparian property rights of plain¬ 
tiff,4® or where it constitutes a public nuisance re¬ 
sulting in special injury to the pctitioncr.47 It is no 
defense that there are other piers near by equally 
obstructive to navigation.48 An injunction will not 
be granted in the absence of proof of the petitioner’s 
title and legal right to rclief,4® that the wharf is a 
public nuisance,^® or that the petitioner has or will 


30. Tc*x.—City of Galve.'iton v. 

Mann, 143 S.W.Sd 1028, 135 Tex. 
319. 

31 . wla.—S. S. Kreaffc Co. v. Rail¬ 
road Omnmi.ssion, 236 N.W, 6G7, 
204 Wi«. 479. 

32. N.Y.—People v. Delaware, etc., 
Co., 107 N.K. 506, 213 N.Y. 194. 

45 C.jr. p 617 note 68. 

33. Maaa.—Commonwealth v. Alger, 
7 Cush. 53. 

45 C.J. p 517 note 69. 

34. Maas.—Commonwealth v. Alger, 
supra. 

35. Ma.ss.—Commonwealth v. Alger, 
supra. 

36 . N.Y.—People v. Vanderbilt, 28 
K.T. 396, 84 Am.D. 351, 26 N.Y. 
287. 25 How.Pr. 139. 

37. TJ.S.—U. S. V. Grocn, D.C.D.C., 
72 RSupp. 7X3. 

R.I,—Dawson v. Broome, 53 A. 161, 
24 R.I. 359^—Engs v, Beckham, 11 
R.I. 210. 

38. Wash.—Scott V, Standard Oil 


Co. of California, 48 P.2d 593, 183 
Wash. 123. 

39. N.Y.—White, Gratwick & Mitch¬ 
ell, Inc. V. Empire Engineering Co.. 
Inc., 210 N.Y.S. 563, 125 Misc. 47. 
arnrmed 206 N.Y.S. 973, 211 App. 
Div. 834. arnrmed 148 N.E. 743, 240 
N.Y. 648. 

40. N.Y.—Jenks v. Miller, 43 N.Y.S. 
927, 14 App.Div. 474. 

45 C.J. p 517 note 76. 

41. Wis.—Milwaukee v. State, 214 
N.W. 820, 193 Wis. 423. 

45 C.J. p 518 note 77. 

42. U.S.—The Robaliss III, D.C.N. 
Y., 45 F.2d 199, modified on other 
grounds, C.C.A., Corby v. Rams- 
dell. 48 F.2d 701. 

46 C.J. p 518 note 78. 

43. U.S.—The Henry Clark v. O'Bri-' 
en, D.C.Pa., '65 F. 816. 

44. Conn.—Seeley v. Brush, 35 
Conn. 419. 

46 C.J. p 518 note 82. 

45. Ilaho.—Gasman v. Wilcox, 35 P. 
2d 265, 54 Idaho 700. 

45 C.J. P 518 note 84. 
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46. N.C.—O’Neal v. Rollinson, 192 
S.E. 688, 212 N.C. S3. 

Mandatory injimction. 

Riparian owners were entitled to 
mandatory injunction to compel re¬ 
moval of a wharf, which, as con¬ 
structed by adjoining owner, tres*’ 
passed on the riparian property 
rights of such riparian owners, at 
least where the trespass was contin¬ 
uous in character.—O’Neal v. Rollin¬ 
son, supra. 

47. U.S.—Grand Trunk R. Co. v. A. 
Backus, Jr. Sons, C-C.Mich., 46 
F. 211. 

45 C.J. p 518 note 86. 

48. U.S.—Grand Trunk R. Co. v. A, 
Backus, Jr. & Sons, supra. 

49. Alaska.—Wrangell Ice Co. v. 
McCormack Dock Co., 7 Alaska 
296. 

46 C.J. p 618 note 88. 

50. Ind.—Laughlin v. Lamasco City, 
6 Ind. 223. 

46 C.J. p 518 note 89. 
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sufler a special damage by its erection,and that 
the legal remedy is inadequate,^2 or, where state or 
city seeks injunction, that damage exists or is 
threatened to the public rights.^'^ An injunction will 
not be granted where it is shown that defendant was 
well within his rights in the erection of the proposed 
structure,or that plaintiff stood by and permitted 
the wharf to be constructed in front of his land 
without objection,S5 or that the granting of an in¬ 
junction would be tantamount to an unlawful taking 
of property rights from defendant without compen¬ 
sating him therefor,^® or that defendant's acts were 
justifiable as being in protection of his own wharf¬ 
age rights against their invasion by plaintiff’s 
wrongful acts.^7 Where a littoral owner seeks to 
restrain the state from construction of a wharf or 
similar structure, relief will be denied on a due 
showing that the structure is in aid of navigation.^^ 

§76, - Grant of Authority to Construct 

a. By federal authorities 

b. By state or municipal authorities 

a. By Federal Authorities 

Permission of the appropriate federal authorities Is 
prerequisite to construction of a wharf or similar struc¬ 
ture obstructing navigable waters of the United States, 
but such permission will not of Itself authorize con¬ 


struction where the state or Its grantee owns the land 
under water. 

Where a wharf will obstruct navigation in navi¬ 
gable water of the United States, permission of the 
appropriate federal authorities must first be ob- 
taiiied.^^ A license from the secretary of war does 
not authorize the erection of a wharf without the 
consent of the state or its grantee which owns the 
land under water but a riparian owner who, by 
authority of harbor conimissiuners and the secretary 
of war, constructs a wharf to a new harbor line es¬ 
tablished by the state commits no trespass against 
a prior lessee of the land under watcr.^^ Where the 
act of congress requires affirmative authorization by 
congress before wharves may be erected to new har¬ 
bor lines established by the secretary of war, the es¬ 
tablishment of harbor lines by the secretary of war 
is not in itself a sufficient authorization.^^ 

In Puerto Rico, the power to grant licenses is in 
the United States as being vested with all rights 
formerly belonging to Spain. 

b. By State or Municipal Authorities 

The state, or a municipal corporation exercising dele¬ 
gated power, has authority to grant or withhold the right 
to build wharves and similar structures In navigable 
waters. 

The grant of authority to build wharves is within 
the power of the state,and tin's power is not af- 


61. Md.—Feiidale v. Sarles, 68 A. 2d 
248. 

46 C.X p 618 note 90. 

62. Cal.—People v, Davidwon, 30 
Cal. 379. 

46 C.J. p 518 note 91. 

63. Tex.—State v, R. E. Janes Grav¬ 
el Co., Civ.App., 176 S.W.2d 739, 
modifled on other fcrounds 180 S. 
W.2a 144, 142 Tex. 559. 

64. N.Y.—ConHumc'V.s' Coal, etc., Co, 
T. New York, 1G9 N.Y.S, 92, 181 
App.Div. 388. 

46 C.J. p 618 note 92. 

65. Alaska.—Dalton v. Katalla Co., 
4 Alaska 410, 

Fla.—Freed v. Miami lioach Pier 
Corp., 112 So. 841, 93 Fla. 888, 62 
A.L.R. 1177. 

56. Puerto Rico.—People v. New 
York, etc., SS. Co., 1 Puerto Rico 
Fed. 248. 

46 C.J. p 618 note 94. 

67- Wash.—Northern Pac. R. Co. v. 
S, B. Slade Lumber Co., 112 P. 240, 
61 Wash. 196, 34 L.R.A.,N.S., 423. 
68 . Iowa.—Peck v. Alfred Olsen 
Const. Co., 246 N.W. 131» 216 Iowa 
619, 89 A.L.R. 1147. 

Pier axLd approacheii for motor ve.. 
hides 

Where the state proposed to con¬ 
struct in a navigable lake a pier 
with a connecting structure such 


that motor vehicles could approach 
to and (h'part from the pier, the por¬ 
tion of the atriKdure dojUgnt'd for 
the usn of motor vehicles wa.s ju.st as 
much in aid of njivlgatlon a.s the 
pier proper, since such motor vehi¬ 
cle portion permitted transportation 
to and from the pier, which was es- 
.sontial to its use for purposes of 
navigation.—I^eck v. Alfred Olsen 
Const. Co., supra. 

69. Cal.—Lloyd v. City of Redondo 
Bf'ach, 12 P.2d 1087, 124 Cal.App. 
641. 

N.Y.—Jencks v. Miller, 40 N.Y.S, 
1088, 17 Mlsc. 461, reversed on oth¬ 
er grounds 43 N.Y.S. 927, 14 App. 
Div. 474. 

Slscretloxi to x^fuse 

Refusal of permit for erection of 
wharf in Potomac River within Dis¬ 
trict of Columbia was within secre¬ 
tary's discretion, in view of congres¬ 
sional acts looking to use of shore 
lands for parkway.—IT. s. ex rel. 
Greathouse v. Hurley, 63 F.2d 137, 61 
App.D.C. 360, atOrmed U. S. ex rol, 
Greathouse v. Dern, 63 S.Ct. 614, 289 
U.S, 362, 77 L.Bd. 1250. 

SO. Ill.—Cobb V. Lincoln Park, 67 
N.B. 5, 202 III. 427, 96 Am.S.R. 268, 
'63 L.R.A. 264. 

Mexe declaration 

License issued by United States 
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engineer authorizing licensee of part 
of Sand Island for seining purposes 
only to construct wharf wa.s held 
mt^ro declaration that sti-ucturo 
would not interfere with navigation, 
not a declnmtion l>y authority of 
congress that licensee cnuhi erect 
■wharf without tir.st obtaining au¬ 
thority from state of Oregon.— 
Strandholm v. Darbey, 26 l\2d 46, 
145 Ur. 427. 

61. U.S.—Rocky Point Oyster Co. v. 
Standard Oil Co., D.C.R.I., 20S F. 
379. 

62. N.Y.—White, Gratwick & Mitch¬ 
ell, Inc. V. Kmpire Engineering 
Co., Inc., 210 N.Y.S. 563. UM Misc. 
47, titnrm^d 206 N.Y.S. 973. 211 
App.Div. 834, ailirmcd 148 N.K, 743, 
240 N.Y. 648. 

63. Puerto Rico.^—People v. New 
York, etc., SS. Co.. 1 I'uerto Rico 
Fed. 248. 

64. Tex.—Lorlno v. Crawford Pack¬ 
ing Co., Civ.App., 169 S.\V.2a 235, 
affirmed 176 S.W.2d 41U. 142 Tex. 
51. 

IpiBhiag or shipping 

Legislature may permit or license 
a portion of the public domain to 
maintain a wharf thereon to be used 
in the fishing trade as well && in the 
shipping trade.—I^orino v. Crawford 
Packing Co., supra. 
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fected by a constitutional provision forbidding the 
grant ‘ho any corporation, association, or individual 
any exclusive privilege, immunity or franchise what- 
ever/’^^ A statute granting wharfage rights over 
state land to harbor lines has been held to be val¬ 
id.^® A city has no power, however, to grant such 
authority unless the power has been delegated to it 
by the state, 67 and even then it has no power beyond 
the limits of the power delegated.68 Power once 
delegated to a city may be revoked,69 and is impli¬ 
edly revoked by the enactment of subsequent stat¬ 
utes inconsistent therewith.70 

Necessity for permit. Where statutes as to the 
grant of wharfage rights so provide, a permit or 
license to construct the wharf must be secured from 
the proper authorities7i and all regulations and con¬ 
ditions must be adhered to.*^^ A licensee who fails 
to comply with the conditions of his license secures 
no rights thercundcr.'^^ 

To lehom grant made. Under most statutes a li¬ 
cense can be granted only to the riparian or shore 
owncr.'^’^ In the absence of a statute to the con¬ 
trary, however, it has been held that the state may 
grant the right to erect and keep a public wharf to 
a person other than the shore owner where the lat¬ 
ter does not own the land under water.'^® 

Application and procedure. The procedure on ap¬ 


§ 76 

plication to the proper authorities for a license must 

follow the statutory requirements,*^® and the author¬ 
ities have no power independently of the statute to 
compel the attendance of parties or witnesses*^*^ or 
to swear and examine witnesses who attend volun¬ 
tarily.*^® In jurisdictions where license is restricted 
to the riparian owner, the authorities do not have 
power to examine into, and decide on, applicant's ti¬ 
tle to the land.79 

Validity, operation, and effect of permit, A grant 
of a license to build a wharf has been held to be 
a grant of the land upon which it is built for the 
term stated in the license but a statute permit¬ 
ting the construction of a wharf has also been held 
not to constitute a grant,and not to vest any 
rights until acted on.®2 Statutes permitting an own¬ 
er to wharf out have been construed as imposing 
no duty on him with respect to liability to the pub¬ 
lic.®® It is not necessary to the validity of a grant 
of a license to build a wharf that it should be based 
on a consideration moving from the grantee,®^ or 
that the grant should state by metes and bounds the 
exact location of the proposed wharf,®® or that the 
grant should be in express terms;®® but failure to 
record a license in compliance with statutory re¬ 
quirements may invalidate it.®*^ If no payment for 
the privilege is provided for in the grant, none can 


Particular powers coustruod 
Fowf‘r to roKulato buildinp: of piers 
In that part of Spa Crook, a naviga¬ 
ble .stn'ani, within territorial limits 
of city of Annapoli.s was similar to 
powor.s whi<‘h oity of llaltimoro ox- 
eroliUHl under Public T..ocal Paws of 
188S with rospoct to building of piers 
In basin of Palapsco River.—Feudale 
V. Sarh'.M, Md., 58 A.2d 248. 

65- U.S.—Roberts v. Brooks, C.C.N. 

Y., 71 K 514, afllrmed 78 F. 411, 
24 C.C.A. 158. 

45 C.J. P 510 note .5. 

63 . Kl. Co. v. Portland, 

12.2 V, 72, 05 Or. 349, 46 

s., non, 

45 th.r. P 510 tiote 0. 

67. x.r.-~pt.(,pio V. Vanderbilt, 28 
Nhy. .290, 84 Am.D. 351, 26 N.Y. 
287, 25 How.Ur. 139, 

68. Md.—Baltimore v. Baltimore, 
etc., Slteamhoat Co., 65 A. 363, 104 
Md. 485. 

69. Wash.—State v. Morse, 106 P. 
147, 56 Wash, 054. 

70. Wash.—State v. Morse, supra. 

71. W.Va.—Ravens wood v. Flem- 
Jng.s, 22 W.Va. 52, 46 Am.H. 486, 

46 C.J. p 519 note 12. 

72. N.Y.— Ih‘apl(» v. New York, etc., 
Ferry Co., 08 N.Y. 71. 

45 C.J. p 519 note 13. 


73. N.J.—Stockton v. American Lu- 
col Co., Ch., 36 A. 672. 

45 C.J, p 519 note 14. 

74. N.J.—Morris Canal, etc., Co. v. 
Brown, 27 N.J.Law 13. 

45 C.J. P 519 note 16. 

75. Miss.—^Martin v. O'Brien, 34 
Miss. 21. 

78. Mass.—Tilton v. City of Haver¬ 
hill, 42 N.E.2d 588, 311 Mass. 672. 

77. N.J.—Brown v. Morris Canal, 
etc., Co., 27 N.J.Law 648. 

78. N.J.—Brown v. Morris Canal, 
etc., Co., supra. 

79. N.J.—Brown v. Morris Canal, 
etc., Co., supra. 

SO. U.S.—Roberts v. Brooks, C.C.N. 
Y., 71 F. 914, afllrmed 78 F. 411, 24 
C.C.A. 158. 

46 C.J. p 620 note 23. 

81. Or.—Miles v. Spokane, P. & S. 
Ry. Co., 165 P.2d 938, 176 Or. 118. 

82. Or.—Miles v. Spokane, P. & S. 
Ry. Co., supra. 

Ac(itilsition of title by biiildi,u.gr 

(1) Statutory provision that all 
improvements made out of water or 
where it usually flows shall be 
deemed the right, title, and inherit¬ 
ance of improvers, enabled riparian 
owners to acquire title beyond shore 
line by building there, and only by 
building there.—Cahill v. Mayor and 
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City Council of Baltimore, 196 A. 
305, 173 Md. 450. 

(2) Under acts of 1745 and 1SG2 
dealing with the rights of proprie¬ 
tors of land bounding on navigable 
waters of the state to make improve¬ 
ments into the waters, proprietors 
had no vested title to the piers and 
t‘Xtonsions built out of the water un¬ 
til the improvements were actually 
completed.—Mayor and City Council 
of Baltimore v. Canton Co. of Balti¬ 
more, 47 A.2d 776, 186 Md. '618. 

83. Or.—Miles v. Spokane, P. & S. 
Ry. Co., 155 P.2d 938, 176 Or. 118. 

84. U.S.—Roberts v. Brooks, C.C.N, 
Y., 71 17*. 914, afllrmed 78 F. 411, 
24 C.C.A. 168. 

85. U.S.—Roberts v. Brooks, supra. 

86. U.S.—Sullivan Timber Co. v. 
Mobile, aC.Ala., 110 P. 186. 

46 C.J. p 520 note 26. 

87. Mass.—Tilton v. City of Haver¬ 
hill, 42 N.E.2d 688, 311 Mass, 572. 

Absolutely void 

Statute providing that every li¬ 
cense granted by board of harbor 
commisslonejEs to build over tidewa¬ 
ter shall be void unless license and 
accompanying plans are recorded 
within one year from date thereof, 
uses the word ‘Void" in the strict 
sense as meaning of no effect and in¬ 
capable of confirmation.—Tilton ▼, 
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be recovcred.^S The grant may be by its terms ir¬ 
revocable,but generally it is revocablc^o and may 
be modified^^ unless it has been acted on and ex¬ 
penditures made in reliance thereon. Where a 
revocable license conditions its revocation on pay¬ 
ment to the riparian owner of the value of the 
structure, the license cannot be revoked except on 
performance of the condition.^^3 The grant may be 
for a limited period of time.^'^ 

§77. - Title to Wharves and Rights of 

Wharf Owners 

a. In general 

b. Rights as between adjoining and op¬ 

posite owners 

a. In General 

On Its lawful erection a wharf or similar structure 
becomes the private property of the private person con¬ 
structing it, with the right to use It In any lawful man¬ 
ner he may desire. 

A wharf lawfully erected by a private person is 
private property,which the owner may devote to 


any lawful use he desires,and of which he may 
not be deprived without compensation^*^ even though 
erected on land belonging to the state.^s 
not, however, acquire title to his wharf until he 
completes it where the terms of his license to build 
so provide.The maintenance of wharves built 
under a license ordinarily does not give the owner 
any right of property in the soil or waters occupied, 
or of permanent occupancy, as against the United 
States,1 although he may have a right to dig a 
channel in front of his wharf and along the end 
thereof beyond low-water mark, connecting his 
wharf with navigable water, provided he does not 
interfere with navigation, as discussed supra § 73 a. 

b. Rights as between Adjoining and Opposite 
Owners 

In wharfIng out, a riparian owner should not Infringe 
on the rights of other landowners. 

A riparian owner, in vvharfing out, miust not in¬ 
jure the rights of adjoining owners- or of an oppo¬ 
site owner,3 and a statutory authorization to wharf 


City of Havorhill, 42 N.E,2d 688, 311 
Mass. 572. 

88. Mass.—Bradford v. McQuc.sten, 
64 N.E. 688, 3 82 Mass. SO. 

89. Mass.—Bradford v, McQuesten, 
supra. 

Q-rant construed 

Act of authorizing condemnee’s 
prodeco.ssor in title to extend 
wharves and landinp^ placo.s over 
tidewaters of harbor to speciHed dis¬ 
tance, with riKht and privilef*'o of 
using- and occupyin;^ flats within or 
adjoining- such wharves and struc¬ 
tures, was a legislative grant, not 
merely a revocable license or ease¬ 
ment which ceased when predeces¬ 
sor's ferry was given up.—Bichard 
T. Green Co. v. City of Chclsoa, C.C. 
A.Mass., 149 Ii’.2d 927, certiorari de¬ 
nied 66 S.Ct. 54, 326 U.S. 741, 90 JL. 
Ed. 443. 

Chajage of bulkhead line 

Biparian owner building -wharf in 
accordance with directions of proper 
authorities as to what portion of 
bulkhead line he shall be entitled to 
cannot be deprived of his wharf by 
subsequent change of method of ap¬ 
portioning of bulkhead line, by 
which he received a different por¬ 
tion.—Mutual Chemical Co. of Amer¬ 
ica V, Mayor and City Council of 
Baltimore, D.C.Md., S3 P.Supp. 881, 
modified on other grounds, C.C.A., 
Mayor and City Council of Baltimore 
V. Crown Cork & Seal Co., 122 P.2d 
385. 

90. Or.—Hogg V. Davis, 30 P. 160, 
22 Or. 428—Bowlby v. Shively, 30 
P. 154, 22 Or. 410. 

46 C.J. p 520 note 29. 


Consent hold revocable before action 
thereon 

Md.—Cahill V. Mayor and City Coun¬ 
cil of Baltimore, 196 A. 305, 173 
Md. 450. 

91. Conn.—I.»ano v. Harbor Coni'rs, 
40 A. 1058, 70 Conn. 685. 

92. U.S.—Sullivan Timber Co. v. 
Mobile, C.C.Ala., 110 P. 186. 

93. Puerto Hi CO. —People v. N'ew 
York, etc., SS. Co., 1 I'uorto Bico 
Fed. 248, 

94. Cal.—City of Oakland v. Kl Dor¬ 
ado Terminal Co., 106 P.2d 1000, 41 
Cal.App.2d 320. 

Ma.s.s.—Commi.s.sioner of Public 

Works V. Cities Service Oil Co., 32 
N.E,2d 277, 308 Mass. 349. 

95. Md.—Jacob Tome Inst. v. Croth- 
er.s, 40 A- 261, 87 Md. 669. 

45 C.X P 520 note 34. 

Bight to build wharf as property sec 
supra § 73 a. 
part of land 

A pier, unless It is a floating pier, 
is regarded as a part of the land.— 
The Ilaxby, D.C.Pa., 94 F. 1016—45 
C.J. p 518 note 26. 

93. Or.—Miles v. Spokane, P. & S. 
By. Co., 155 P-2d 938, 176 Or. 118. 

97. Mich.—Ryan v. Brown, 18 Mich. 

196, 100 Am.D. 154. 

45 C.J. P 520 note 35. 

93. Mass.—Fuller v. Andrew, 119 N. 

E. 694, 230 Mass. 139. 

N.T.—Brooklyn v. Mackay, 42 N.T.S. 

1063, 13 App.Div. 105. 

45 C.J. P 520 note 36. 

99. Md.—Glraud t. Hughes, 1 GiU & 
J. 249. 


N.J.—Stockton V. American Lucol 
Co,, Ch., 36 A. 572. 

1 , U.S.—Morris v, V. S., App.D.C., 
19 S.Ct. 649, 174 U.S. 196, 43 L.Ed. 
916. 

2, Alaska.—Wrangell Ice On. v. Mc¬ 
Cormack Dock Co., 7 Alaska 296. 

Conn.—Uoch“sier v. Barney, 169 A. 

45, 117 Conn. 4 62. 

45 C.J. p 521) note 41. 

Sharing space 

Fact that adjoining owners on a 
concave shore rnu.«<t share available 
.space for whnrfing did not entitle 
riparian owner to extend wharf at 
inner corner of concave .shore line 
beyond pierhead line established un¬ 
der exi.sting city ordinances, since 
rule requiring adjoining owners to 
share space covered only wharflng 
out In permitted .space.—CahilJ v. 
Mayor and City Council of Balti¬ 
more, 196 A. 305, 173 Md. 450. 

Grant from owner of Intervening 

property 

There may be no interference 
with the right of a littoral property 
owner to access to an abutting nav¬ 
igable channel except by governmen¬ 
tal power and for lawful use and 
purpose, and the right to wharf out 
or construct on land between the 
littoral owner's property and navi¬ 
gable water may not be maintained 
except by grant from the owner of 
the intervening property.—City of 
Oakland v. Hogan, 106 P-2d 987, 41 
Cal.App.2d 333. 

3, Wis.—Walker v. Shepardson, 
Wis. 486, 65 Am.D. 324. 
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out to an established wharf line gives him no right 
to encroach on another’s riparian rights.^ He has 
no easement in the water in the front of adjoining 
property,5 and cannot use the adjoining property of 
another as a dock,^ although he may be entitled to 
use a government-built structure attached to his own 
pier.'^ Where the general course of the shore at 
the wharfing point is a straight line, or approxi¬ 
mates a straight line, and runs, generally speaking, 
parallel to the line of navigation, the division line 
between adjoining riparian owners determining their 
wharfage rights is at right angles with the shore^ 
unless they are otherwise expressly defined in a con¬ 
veyance of the flats below high-water mark.9 

Where the general course of the shore line is not 
straight or parallel to the line of navigation, or 
where it is curved cither outwardly or inwardly, the 
location of the dividing line between adjoining own¬ 
ers is governed by equitable consideration, each 
owner being entitled to an equitable proportion of 
the tide flats giving him access to deep water with¬ 
out obstructing the equal rights of others,^® and the 
general rule in such cases is that frontage on nav¬ 
igable waters is proportionate to the extent of shore 
frontage.Where part of an owner’s shore line is 
straight and part of it is not straight, the equitable 
proportion rule docs not apply to the entire shore 
line but only to as much of it as is not straight.^2 
It has been hold, however, that, where both own¬ 
ers on a convex shore extend their wharves at right 
angles to its general contour, one cannot enjoin the 
other, as both are equally responsible for the situa- 


Div. 823, affirmed 148 N.E. 750, 240 
N.T, 6G6. 

45 C.J. p 521 note 56. 

18. U.S.—U. S. V. Pennsylvania Salt 
Mf):?. Co., D.C.Pa., 16 F.2d 47’6. 

45 C.J. P 521 note 57. 

19. Conn.—Pane v. Smith, 67 A. 558, 
SO Conn. 185. 

20. Fla.—Freed v. Miami Beach 
Pier Corp., 112 So. 841, 93 Fla. 888, 
52 A.P.Xl, 1177, 

21. Cal.—Coburn v. Ames, 62 Cal. 
385, 28 Am.R. 634. 

22. La.—Pizanie v, Gauthreaux, 138 
So. 650, 173 La. 737. 

45 C.J. p 522 note 63. 

Th© rlgrht to fish in navigable wa¬ 
ters gives no right to trespass on 
the dock or loir rollways of a ri¬ 
parian owner, and a person so fi.'«hing‘ 
is at most a licensee.—Dou&la.s v. 
Bergland, 185 N.W. 819. 216 Mich. 
380, 20 A.L.R. 197. 

23. Ala.—McDonald v. Murnan 

Shipbuilding Corp., 98 So. 887. 210 
Ala. 611. 

24. N.Y.—Thousand Island Steam- 
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4. Me.—Robinson v. Fred B. Hig- 
gin.s Co., 135 A. 901, 126 Me. 55. 

45 C.J. P 520 note 43. 

5 . York Dock Co. v, 
Flinn-O R-Hirke Co., Inc., 200 K.Y, 
S, 347, 121 Ml.se. 155. 

45 C.J. p 521 note 44, 

a Maaa.—Gray v. Bartlett, 20 Pick. 
186, 32 Am.D. 208. 

45 C*J- I> 521 note 40. 

—tT. S3. V. r^ctin.sylvania Salt 
Mfg. Co., CC.A.Pa., 00 F.2d 332. 
Mooring vessel 

Defendant, as abutting- owner and 
under agreement, could moor vessels 
to bulkht^ad government built as new 
side of defendant's pier in widening 
slip. —xj. s. V. Pennsylvania Salt 
Mfg. Co., supra. 

8. Alaska.—Young v. Juneau, 4 
Ala.ska 372. 

9. Conn.—I..adies’ Seamen's Friend 
Soc. V. lialstoad, 19 A. 668, 68 
Conn. 144. 

46 C.J. p 521 note 47. 

in Wlo_‘Nr<iY.tbArn Pinfi Land Co. 


V. Bigelow, 64 N.W. 496, 84 WIS. 
157. 21 L.R.A. 776. 

46 C.J. p 521 note 48. 

11. Mich.—Stuart v. Greanyea, 117 
N.W, 656, 154 Mich, 132, 25 L.R.A., 
N.S., 257. 

46 C.J. p 521 note 49. 

12. Va.—Lambert's Point Co. v. 
Norfolk, etc., R. Co., 74 S.E. 156, 
113 Va. 270, 

13. Conn.—Lane v. Smith, 67 A. 558, 
80 Conn. 185. 

14. U.S.—U. S. V. Ruggloa, C.C.N.T., 
27 P.Cas.No.16,204, 5 Blatchf. 35. 

Or.—Montgomery v. Shaver, 66 P- 
923, 40 Or. 244. 

15- N.C.—Bond v. Wool, 12 S.E. 281. 

107 N.C. 139. 

46 C.J. p 621 note 64. 

18. Conn.—Hollister v. Union Co., 
9 Conn. 436, 25 Am.D. 36. 

N.Y.—Lansing v. Smith, 8 Cow. 146, 
affirmed 4 Wend. 9, 21 Am.D. 89. 

17, N.Y.—Fairchild v. Union Ferry 
Co., 201 N.Y.S. 295, 121 Misc. 613, 
, affirmed 207 N.Y.S, 836, 212 App. 


tion.13 Under the circumstances as existing in some 
cases, the division line is held to run from the com¬ 
mon shore terminus to the thread of the stream and 
perpendicular thereto.^^ 

While a riparian owner cannot extend his wharf 
laterally over his neighbor’s line, he may extend his 
pier in front to the lawful line, although by so do¬ 
ing access to an adjoining wharf is shut ofif from 
one side^^ or consequential damage results from the 
diversion of the water from its natural course.^® 
The right to the use of the water on cither side of 
his pier may be secured to the riparian owner, how¬ 
ever, either by statute^^ or agreement's In the 
absence of agreement, one whose rights have been 
encroached on by the adjoining owner may him¬ 
self build within his lines and deprive the other of 
access to his wharf.19 A riparian owner whose 
rights below high-water mark are encroached on 
must act promptly for the enforcement of his rights, 
an undue delay or laches being held to constitute a 
waiver by him of his rights.^0 If land occupied 
without authority is below low-water mark, eject- 
i?ient can be maintained by the state only.^i 

§ 78. -Public Use 

Ordinarily the general public has no right to use 
private wharves without the consent of the owner. 

Generally the public has no right to use private 
wharves without the consent of the owncr^^ un¬ 
less the public is given that right by statutc^S or by 
the terms of the grant to the owner of the land on 
which the wharf is built.24 This is true even though 
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such wharves extend beyond the low-water mark 
onto the land of the state and were erected without 
the consent of the state,and even where compen¬ 
sation is tendered and there is no other wharf at 
the port^S and such use has been permitted by the 
former owner or lessor of the wharf.^^ The fact 
that a wharf was constructed without proper gov¬ 
ernmental authority may give a third person the 
right to have it removed but does not confer on 
him the right to use the wharf without consent of 
its owner.^S 

§79, - Abatement 

Wharves or similar structures constructed or main¬ 
tained unlawfully may be removed or abated. 

If wharves or piers or docks arc erected without 
due authority, they may be removed as purpres- 
tures,29 or if they are or become nuisances, or arc 
harmful to the rights of the public, they may he re¬ 
moved or abated by due course of law.^^ ft has 
been held that an unauthorized encroachment on the 
shore by a wharf or pier, although not injurious or 
a public nuisance, may be enjoined or abated on the 
information of the attorney gcncral/^'^ but there is 
also authority to the contrary.22 Where t\ pier is 
erected by a third person in front of the laTid of an¬ 
other, the latter may himself remove it as a private 
nuisance.^s A person erecting a pier or sitnilar 
structure under a license for temporary use may be 
required to remove the structure on notice.‘^'^ 


§ 80. Accretion and Reliction 

Particular matters with respect to accretion and 
reliction are discussed infra §§ 81-85. 

Examine Pocket Parts for later cases, 

§ 81. - Definitions 

a. Accretion 

b. Reliction; dereliction 

c. Other terms 

a. Accretion 

An accretion is a gradual and Imperceptible addition 
to riparian land made by contiguous water. 

'^Accretion” may be defined as an addition to ri¬ 
parian land gradually and impcrceptiiily made by 
the water to which the land is contiguous;^^ a 
gradual and imperceptible increase of land through 
the operation of natural causes or, in another 
sense, -as the process by which such addition takes 
place.^'^ It is always graduaPS and imperceptible^^ 
in character, and should be so gradual that no one 
can tell how much is added at each moment of 
time.^o The test as to what is a gradual and im¬ 
perceptible addition within the meaning of the rule 
is that, although the witnesses may see from time 
to time that progress has been made, they could 
not perceive it while the process was going on 
but it is not necessary that the formation he one 


boat Co. V. Viyger, 71 N.E. 7G4, 170 
N.Y. 20f). 

45 C.J. p 522 note 65. 

25. Ca.—Coney v. llmnswlck, etc., 
Steamboat Co., 42 S.E. 40S. 116 Ga. 
222 . 

46 C.J. p 522 note 66. 

laO. U.S.—\Vt‘omw Steamboat Co. v. 
People’s Steaini]')oat Co., Va., 20 S. 
Ct. 661, 214 U.S. 245, 53 1024, 

16 Ann.Cas. 1222. 

27. U.S.—Weems Steamboat Co. v. 

People's Steamboat Co., supra, 

2a La.—Pissanie v. Gautbroaux, 138 
So. 650. 173 La. 737, 

29. Fl-a.—Freed v. Miami Beach 
Pier Corp., 112 So. 841, 98 Fla. 888, 
62 A.L.n. 1177. 

N.T.—People v. New York, etc., Fer¬ 
ry Co., '68 N.Y. 71. 

30 . Fla.—Freed v. Miami Beach 
Pier Corp., 112 So. 841, 98 Fla. 888, 
62 A.L.R. 1177. 

45 C.J. p 622 note 81. 

31. Ill.—Revell V. People, 62 N.B. 
1052, 177 Ill. 468, 69 Am.S.P. 267, 
43 L.R.A. 790. 

32. Cal.—People v. Davidson, 80 Cal. 
379. 

33. Wis.—McCarthy v. Murphy, 96 


N.W. 631, 119 Wis. 150, 100 Am.S. 
R. 87G. 

34. Mass.-—Commi.s.sinner of Public 
Works V. Cities S(‘.rvice Oil Co., 32 
N.E.2d 277. 308 Mass. 349. 

35. Ala.ska,—Way nor v. Diboff, 9 
Ala.ska 230. 

Ark.—Crow v. Johnston, 1D4 S.W.2d 
103, 209 Ark. 1053—Wallace v. 

Driver, 33 S.W. 641, 61 Ark. 429, 31 
L.R.A. 317. 

Term.—McClure v. Couch, 188 S.W.2(1 
550, 182 Tonn. 563, 

45 C.J. p 622 note 86. 

^^Accreted lands” are additions to 
area of realty from gradual deposit 
by water of solid material, whether 
mud, sand, or sediment, producing 
dry land which before was covered 
by water, along banks of navigable 
stream.—Smith v. Whitney, 74 i\2d 
460, 105 Mont. 623—Bode v. Bollwitz, 
199 P. 688, 60 Mont. 481. 

Other definitions 

(1) An ''accretion” to land is the 
Imperceptible increase thereto on the 
bank of a river by alluvial forma¬ 
tions, occasioned by the washing up 
of the sand or earth, or by "derelic¬ 
tion”, as when the river shrinks 
back below the usual watermark.— 
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Conkey v. Knuds^m, 8 K.W.2d 538, 
M3 Nch. 5. 

(2) .\(»<‘relion ia the incr»‘as*> of 
r»*al f'clnte by the gradual by 

\vat<‘r of solid niatonal, whether 
mud, sand, or Retlinn-nt. as to 
m;ik<^ dry land that which wa.'i previ- 
ou.'^ly Hubmerged. 

Alaska.—Way nor v. Dibt/fT, 9 Ala.^ka 
230. 

Obit).—Baumhart v. McClure, 153 N, 
E, 211, 21 Ohio App. 491. 

36. Nob.—Mercuric v. Duncan, 269 
N.W. 901, 131 Neb. 767. 

37. Ind.—Irvin v. Crammond, lOS N. 
B. 639, 58 Ind.App. 640- 

45 C.J. P 523 note 87. 

33. Iowa.—Rupp v, Kirk. 4 N.W.2d 
264, 231 Iowa 1387—Meeker v. 
KauU, 239 N.W. 27, 213 Iowa 370. 

46 C.J. p 623 note 88. 

39. Iowa.—Itupp V, Kirk, 4 N.'W.2d 
264, 231 Iowa 1387—Meeker v. 
Kautz, 239 N.W. 27, 213 Iowa 370. 

46 C.J. P 623 note 89. 

40. Neb.—Conkey v. Knudsen, 8 N. 
W.2d 638, 143 Neb. 6. 

41. Ark,—Crow v. Johnston, 194 S. 
W.2d 193, 209 Ark. 1063—Wallace 
V. Driver, 33 S.W. 641, 61 Ark. 429, 
81 L.R.A. 317. 
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which is not discernible by comparison at distinct 
points of time .^2 term '"accretions” includes 

sediment and silt deposited on the riparian owner^s 
land as well as that deposited along the shore.^s 
“Accretion” has been distinguished from “avul- 

sion.”44 

Submerged land. Accretion does not include new 
land formed by the waters of a stream until such 
land emerges and becomes visible.^S It has been 
held that a bar in the bed of a stream which is sub¬ 
merged at high water and above low water is not 
an accretion.^6 Qn the other hand, it has been held 
that land may properly be claimed as an accretion 
notwithstanding it is submerged at an ordinary stage 
of high water.4'^ 

Length of time of formation. In determining 
whether an addition to land constitutes accretion, 
the length of time during which it is in the course 
of formation is not of importance if it is gradually 
and imperceptibly made;'^^ and, where a river shifts 
its course, the fact that the caving of the banks 
on one side is observable does not prevent the for¬ 
mation on the other side from being an accretion 
which belongs to the riparian owner.^^^ 

The navigable or nonnavigablc character of a 
stream has been held to be immaterial in applying 
the law of accretions, since the same principles con¬ 
trol in cither case.^® 

b. Reliction; Dereliction 

''Reliction" and "dereliction" are terms applied to 


previously submerged land after It has become gradual¬ 
ly uncovered by the imperceptible recession of the water. 

“Reliction”®! and “dereliction”®^ are terms ap¬ 
plied to land which is made by the withdrawal of 
the water by which it was covered, and reliction has 
been defined as the land added to a tract bordering 
on water by the permanent uncovering of the land 
or laying bare of the bottom by permanent retire¬ 
ment of the waters,or as the recession of the sea 
or other water leaving land uncovered.®^ The with¬ 
drawal of the water must be gradual and impercepti¬ 
ble.®® The reliction must be from the waters in 
their usual state.®® The mere temporary subsidence 
of the waters occasioned by the seasons does not 
constitute dereliction.®'^ 

The terms “reliction” and “dereliction” have been 
distinguished from “alluvion”®^ and “accretion,”®^ 
but the terms are often used interchangeably,and 
the law relating to accretions applies generally to 
relictions.®! 

c. Other Terms 

The terms “alluvion" and “batture" are sometimes 
used to denote a form of accretion consisting In the one 
case of a deposit on littoral land and in the other of a 
gradual filling in of the bottom of a river or stream. 
A “movable freehold" is seashore acquired or lost as the 
water recedes or advances. 

“Alluvion” is frequently defined in the same terms 
as is accretion, as an addition to riparian land grad¬ 
ually and imperceptibly made by the water to which 
the land is contiguous.®^ While the terms are often 


N.y.—In re Hutchinson River Park¬ 
way Extiuision In City of New 
York, 14 N.Y.S.2d 602, modilled on 
other Krounds 24 N.Y,S.2d 001, 2'60 
App.Div. 900, affirmed In re Ilutch- 
insnn River Parkway Extension 
In Horouprh of Bronx, City of New 
York, 33 N.R.2d 252, 285 N.Y. 587. 
45 C.J. p 623 note 90. 

42. Ark.—Crow v. Johnston, 194 S. 
W.2d 103, 209 Ark. 1053. 

45 C.J. p 623 note 91. 

43. U.B.—Talln.M.sce Power Co. v. 
Clark, C.C.A.Tcnn., 77 F.2<i 601. 

44. Neh.—Merourio v. Duncan, 269 
N.W". 001, 131 Neh. 767. 

Wis.—Attorney General v. Bay Boom 
Wild Rico & Fur Farm, 178 N.W. 
670. 172 Wis. 363. 

45 C.J. P 530 note 3 [b] ( 2 )-( 6)—6 
C.J. p 870 note 62 [c]. 

''Avulsion" defined see Infra § 86 . 

45. Md.-”IR‘S 8 V. Muir. 6 A. 640, 6 A. 
673, 65 Md. 586. 

Tcnn.—Corpus Juris cited in Parme- 
lee V, T, L. Herbert & Sons, 13 
Tenn.App. 101, 109. 

40. Ark.—St. I 4 OUIS, etc., R. Co. v. 
Rant.sey, 13 S.W. 931, 63 Ark. 314, 
22 Am.S.R. 195. 8 L.R.A. 669. 


47. La.—State v. Richardson, 72 So. 
984, 140 La. 329. 

45 C.J. p 523 note 96. 

48. Mo.—McCormack v. Miller, 144 
S.W. 101, 239 Mo. 463. 

45 C.J. p 623 note 92. 

49. Ark,—^Yutterman v. Grier, 166 S. 
W. 749, 112 Ark. 3G'6. 

50. Okl.—Goins v. Merrynxan, 80 P. 
2d 268,183 Okl. 166. 

51. Tenn.—McClure v. Couch, 188 S. 
W.2d 550, 182 Tenn. 663. 

45 C.J. p 524 note 9. 

52. Ark.—^Warren v. Chambers, 25 
Ark. 120, 91 Am.D. 638. 4 Am.R. 
23. 

Reliction is dereliction 
Tenn.—McClure v. Couch, 188 S.W.2d 
660, 182 Tenn. 663. 

53 . S.D.—Plillebrand v. Knapp, 274 
N.W. 821, 66 S.D. 414, 112 A.L.R. 
1104. 

54. Tenn.—McClure v. Couch, 188 S. 
W.2d 650, 182 Tenn. 663. 

55. Utah.—State v. Rolio, 262 P, 
987, 71 Utah 91. 

45 C.J. p 624 note 15. 

Sudden drainag'8 of lake was not a 
reliction, particularly where the 

173 


draina^?c was temporary.—State v. 
Longyear Holdlns* Co., 29 N.W.2d 
657, 224 Minn. 451. 

50. La.—Sapp v. Frazier, 26 So. 378, 
51 La.Ann. 171S, 72 Am.S.R. 493. 
45 C.J. P 524 note 16. 

57. S.D.—Hillebrand v. Knapp, 274 
N.W. 821, 65 S.D. 414, 112 A.L.R. 
1104. 

45 C.J. p 524 note 17. 

58. U.S.—St. Clair County v. Lov- 
ingston, 111., 23 Wall. 46, 23 L.Fd. 
69. 

Ky.—Wilson v. Watson. 138 S.W. 
283, 144 Ky. 352, Arm.Cas.l913A 
774. 

59. Or.—Hanson v. Thornton, 179 P. 
494, 91 Or. 585. 

60. Or.—Hanson v. Thornton, supra. 

61. Or.—Hanson v. Thornton, supra. 

62. Vt.—Hubbard v. Man well, 14 A. 
693, 60 Vt, 235, '6 Am.S.R. 110. 

45 C.J. P 623 note 1. 

Other definitions 

(1) Generally.—Warren v. Cham¬ 
bers, 26 Ark. 120, 9 I Am.D. 638, 4 
Am.R. 23—46 C.J. p 623 note 1 [a]. 

(2) Under both the Code Napoleon 
and the Eng-llsh common law recogr- 
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used S5aionymously,®3 a distinction which is some¬ 
times drawn between alluvion and accretion is that 
the term "alluvion*' applies to the deposit itself 
while "accretion” rather denotes the act or proc¬ 
ess.It is different from reliction, as discussed su¬ 
pra subdivision b of this section, although there is 
no alluvion without some kind of reliction.®^ 

''Battiire'* has been defined as an elevation of the 
bed of a river under the surface of the water,®® or 
that portion of the bed which is uncovered at low 
water but covered at high water.®^ The term is 
sometimes used to signify the same elevation when 
it has risen above the surface,®^ and in the latter 
sense it is regarded as alluvion,®® or a form of ac¬ 
cretion,consisting of the filling in of the stream 
from the bottom.*^^ 

^'Movable freehold’^ A term applied where the 
owner of seashore acquires or loses land as the wa¬ 
ter recedes or approaches.'^^ 


§ 82. - Ownership 

a. In general 

b. Artificial accretions 

c. Character of title to upland and own¬ 

ership to water line 

d. Point of commencement 

e. Continuity 

f. Accretions to islands 

a. In G-eneral 

At common law and under statutes declaratory 
thereof a riparian or littoral owner acquires title to land 
formed by accretions to, or reliction from, his con¬ 
tiguous shore. 

At common law and under statutes declaratory 
thereof any increase of soil to land adjacent or con¬ 
tiguous to a navigable stream or water formed by 
accretion or alluvion belongs to the riparian or lit¬ 
toral owner,and this is, as a rule, true with ref¬ 
erence to an increase occasioned by the gradual or 


nized in the United States, alluvion 
is an imperceptible increase of the 
earth on the shore or bank or a nav¬ 
igable river, which is so gradual that 
no one can say how much Is added 
at any one moment of 'time.—Cun¬ 
ningham V. Trovow, 192 S.W.2d 338, 
28 Tcnn.App. G43. 

63. Tonn.—Cunningham v. Prevow, 
supra. 

64. Tenn.—Cunningham v. Prevow, 
supra, 

45 C.J. p 524 note 2. 

65. N.J.—Ocean City Assoc. v. 
Shriver, 46 A. 690, 64 K.J.Law 550, 
61 L.R.A. 425. 

66. Neb.—Conkoy v. Knudsen, 8 N. 
W.2d 638, 143 Nob, 6. 

45 C.J. p 624 note 7-—7 C.J. p 1013 
note 15. 

67. La.—Boyce Cottonseed Oil Mfg. 
Co. V. Board of Com'rs of Red Riv¬ 
er, Atchafalaya & Bayou Boeuf 
Levee Dist., 107 So. 60G, ICO La. 
727. 

68. Neb.—Conkey v. Knudsen, 8 N. 
W.'2d .638, 143 Neb. 5. 

7 C.J. p 1013 note 1C. 

69. Neb.—Conkey v. Knudsen, su¬ 
pra. 

45 C.J. p 524 note 6—7 C.J. P 1013 
note 17. 

70. Neb.—Conkey v. Knudsen, supra. 
Common-law langaiage 

“Batture" means, in common-law 
language, land formed by accretion. 
—iieller v. Southern Yacht Club, 34 
La.Ann. 837—7 C.J. p 1013 note 18. 

71. Nob.—Conkey v. Knudsen, 8 N- 
•W.2d 538, 143 Neb. 6. 

72. Iowa.—Hollman v. Hodges, 84 N. 
W. 950, 112 Iowa 714, 84 Am.S.R. 
367, 58 L.R.A. 673. 

73. U.S. —U. S. V. Flower, C.C.A.Neb., 


108 F.2d 298—Paepeke v. Kirkman, 
C.C.A.Miss., 55 F.2d 814. 

Ark.—Crow v. Johnston. 194 S.W.2d 
193, 209 Ark. 1053—Horne v. Howe 
Lumber Co., 190 S.W.2d 7, 209 Ark. 
202 . 

Conn.—Rochester v. Barney, 1C 9 A. 
45, 117 Conn. 462. 

D.C.—U. S. v. Groen, D.C., 72 P.Supp. 
713. 

Iowa.—MePerrtn v. Wiltse, 231 N.W. 
438, 210 Iowa 627. 

Kan.—Corpus Juris cited in Ohio Oil 
Co. V. Shaffer, 97 P.2d 99, 103, 150 
Kan. 773. 

Ky.~Sutton v. Tcrrctt, 192 S.W.2(i 
382, 301 Ky. 506. 

Md.—Baltimore & O. R. Co. v. Chase, 
43 Md. 23. 

Mass.—Burke v. Commonwealth, 186 
N.E. 277, 283 Mass. 63. 

Mich.—Hilt V. Weber, 233 N.W. 159, 
252 Mich, 198, 71 A.L.R. 1238. 

Minn.—^State v. Longyear Holding 
Co.. 29 N.W.2d 657, 224 Minn. 451 
—Schmidt v. Marschel, 2 N.W.2a 
121, 211 Minn. 530. 

Mo.—Cashion v. Meredith, 64 S.W.2d 
670, 333 Mo. 970. 

Mont.—Smith v. Whitney, 74 P.2d 
450, 105 Mont. 623. 

N.J.—Ross V. Mayor and Council of 
Borough of Edgowator, 180 A. 866, 
115 N.J.Law 477, affirmed 184 A. 
810, 116 N.J.Law 447, certiorari de¬ 
nied 67 S.Ct. 37, 299 U.S. i543, 81 
L.Ed. 400. 

N.Y.—Rayork Realty Corporation v. 
State, '297 N.Y.S. 973, 261 App.Div. 
634, affirmed 13 N.E.2d 50, 276 N. 
Y. 659—In re Neptune Ave. in City 
of New York, 262 N.Y.S. 679. 
App.Div. 839—MicheJsen v. Lesko- 
wicz, 65 N.Y.S.2d 831, affirmed 63 
N.Y.S.2cl 191, 270 App.Div. 1042. 
N.D.—Gardner v. Green, 271 N.W. 
776, 67 N.D. 268. 
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Ohio.—State ex rcl. Duffy v. Lake- 
front East Fifty-Fifth Stre»n Cor¬ 
poration, 27 N.E.2d 485, 137 Ohio 
St. 8. 

Okl.—City of Tulsa v. Commis.sion- 
er.s of Land Office, 101 r.2d 246, 
187 Okl. 82. 

Or.—nclT V. Peninsula Drainage Di.st. 
No. 2, 143 r.2d 471. 2 72 Or. 630— 
State V. imlah, 204* P. 1016, 135 
Or. 06. 

S.T>.—Waldner v. Blaehnik, 274 N. 

W. 837, 65 S.D. 4 49, 

Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338. 28 Tenn.App. 643. 

Tex.—^.Alaufrai.s v. State, 180 S.\V,2d 
144. M2 Tex. 559—Corpus Juris cit¬ 
ed in Manry v. Robison, 56 S.\V.2d 
43S, 44 1, 122 Tex. 21.3. 

Wis.—Angelo v. Itailroad C<»mmi3- 
sion, 217 N.W. 570. 194 Wis. 543. 

45 C.J. p 524 note 20, 

Tidewaters or fresh waters 
Where the land encroaches upon 
the water by gradual ami imp^reepti- 
ble th^grees, the accretion or ailuviun 
belong.s to the owner of the land, 
and the rule is eaually applicable to 
lands bounding on tidewaters or on 
fresh waters. 

U.S.—Shively v. Bowlby. Or.. 14 S.Ct 
548, 152 U.S. 1, 38 l^.Kd. 331. 
Alaska.—Waynor v. Dibotl, 9 AUxskti 
230. 

Changing line 

(1) “When a riparian owner be¬ 
comes the owner of land, he ac<iuire.s 
as incident thereto, without price, 
whatever may be added to it by grad¬ 
ual and imperceptible accretion, 
while, at the same time, he assumes 
the risk of losing it all by its being 
gradually being wa.*=ihed aw'ay by th • 
waters of the river; but his lino al¬ 
ways remains at the water's edge, 
whatever that may be. The line ex¬ 
pands as the waters recede and ac- 
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imperceptible recession of waters constituting a re- utory exceptions, in the case of lakes'^® and the sea- 
liction and the doctrine has been applied in the shore.'^'^ Before a riparian owner may claim title 
case of rivers or streams,and also, subject to stat- to land by reliction, it must appear that the with- 


cretion forms to his land, and con¬ 
tracts as the waters encroach upon 
and wash away his land.”—Wallace 
V. Driver, 33 S.W. 641, 642, 61 Ark. 
429, 31 L.R.A. 317. 

(2) Under the doctrines applying 
to accretion and erosion, an owner of 
flats or tidelands may gain or lose 
particular land by a gradual change 
in the location of the lands constitut¬ 
ing flats or tidelands. 

Mass.—East Boston Co. v. Common¬ 
wealth, 89 N.E. 236, 203 Mass. 6S, 
17 Ann.Cas. 146. 

Or.—Hume v. Rogue River Packing 
Co., S3 P. 391, 92 P. 1065, 96 P. 865, 
51 Or. 237. 131 Am.S.R. 732, 51 L. 
R.A..N.S., 396. 

Aleatory contract 

Statutes treating of alluvion along 
navigable streams, listing beds of 
navigable rivers as public things as 
long as they are covered by water, 
and defining banks of river or 
stream, make riparian owner party 
to aleatory contract in which state, 
as owner of bed of stream, is other 
party, which contract provides that 
if one r>arty loses by encroachment 
of stream and other gains, loss is 
orfs(‘t by po.ssibility of reversal of 
condition.—Miami Corporation v. 
State, 173 So. ,31,5. 186 La. 784, cer¬ 
tiorari denied Miami Corporation v. 
State of Louisiana, '58 S.Ct. 19, 302 
U.S. 700, 82 L.IOd. 541. 

74. U.S.—U. S. V. Eldrcdge, D.C. 

33 E.Supp. 337. 

Ark.—-Horne v. Howe Ijiimber Co., 
100 S.W.2d 7, 209 Ark. 2(12, 

D.C.—U. S. V. Groen, D.C., 72 E.Supp. 
713. 

Minn.- “Schmidt v. Marschel, 2 N.W. 

2d 121, 211 Minn. 530. 

Mo.—Corims Juris cited in. Point 
Prairb* Hunting <& Fishing Club 
V. Schmidt. 44 S.W.2cl 73, 75. 
ISreb.—Conkey v. Knudsen, 8 N.W.2d 
'538. 143 Ni‘b. 5—Conkey v. Knud¬ 
sen. 284 N.W. 737, 135 Neb. 890. 
Tex.—Corpus Juris cited In Manry 
V. Uobisun, 56 S.W.2d 438, 444, 122 
Tvx, 213. 

45 O.J. p 625 note 21. 

75. U.S.—Anderson-Tully Co. v. 
Tingle. C.C.A.Mis.s., 166 P.2d 224 
—Paepeke v. Kirkman, C.C.A.Miss., 
65 F.2d 814—IJ. S. v. Eldrcdgo, D. 
C.Mont.. 33 F.Supp. 337. 

Cal.—Carpenter v, City of Santa 
Monica, 147 P.2d 964, 63 Oal.App. 
2d 772. 

D.C.—U. S. V. Groen, D.C., 72 F.Supp. 
713. 

Kan.—Ohio OH Co. v. Shaffer, 97 P.2d 
99. 160 Kan. 773. 

R;y,^—Sutton V. Terrett, 192 S.W.'2d 
382. 301 Ky, 506—McGill v. 

Thrasher, 299 S.W. 956, 221 Ky. 


789—Berry v. Snyder, 3 Bush 266, 
96 Am.D. 219. 

La.—Seibert v. Conservation Com¬ 
mission of Louisiana, 1'59 So. 376, 
181 La. 237. 

Mo.—State ex inf. Mansur v. Huff¬ 
man, 2 S.W.2d 582, 318 Mo. 991. 
Neb.—Conkey v. Knudsen, 8 N.W.2d 
538, 143 Neb. 5—Conkey v. Knud¬ 
sen, 284 N.W. 737, 135 Neb. 890. 
N.J.—Ross V. Mayor and Council of 
Borough of Edgewater, 180 A. 866, 
115 N.J.Law 477, affirmed 184 A. 
810, 116 N.J.Law 447, certiorari de¬ 
nied 57 S.Ct. 37, 299 U.S. 543, 81 
L.Ed. 400. 

Okl.—City of Tulsa v. Commissioners 
of Land Ofidee, 101 P.2d 246, 187 
Okl. 82. 

Or.—State v. Imlah, 294 P. 1046, 135 
Or. 66. 

S.D.—Waldner v. Blachnik, '274 N.W. 
837, 65 S.D. 449—Hillcbrand v. 

Knapp. 2'74 N.W. 821, 65 S.D. 414, 
112 A.L.R. 1104. 

Tenn.—Cunningham v. Prevow, 19'2 
S.W.2d 338. 28 Tenn.App. 643. 

Tex.—Maufrais v. State, 180 S.W.2d 
144, 142 Tex. 559—Pendery v. Pan¬ 
handle Refining Co., Civ.App., 169 
S.W.2d 766, error refused. 

45 C.J. p 523 note 92 [a], [b], p 624 
note 20 [d] (1). 

Accretion on opposite shore 

Where a river is a brundary and 
there is no avulsion, landowner can¬ 
not cross river to claim an accre¬ 
tion on the other side.—Andorson- 
Tully Co. V. Tingle, C.C.A.Miss., 16G 
F.2d 224. 

Accretion under bridge 

Accretion land under toll bridge 
over navigable river was private 
property of toll b idge company 
whether or not bridge was part of 
primary highway system.—I^latts- 
mouth Bridge Co. v. Globe Oil & Re¬ 
fining Co., 7 N.W.2d 409, 232 Iowa 
1118. 

Boundary rivers 

Rule that abutting owner is enti¬ 
tled to claim accretion to land cre¬ 
ated by gradual and imperceptible 
operation of water applies to rivers 
that constitute the boundary between 
two states or nations unless there is 
something in treaties between the 
states that limits its application.— 
Maufrais v. State, 180 S.W.2d 144, 
142 Tex. 659. 

Pork between rivers 

(1) Where there is one owner of 
all land in fork between two rivers 
which are boundaries, all accretions 
which form between the two rivers 
belong to the owner of the fork, no 
matter how large, and do not belong 
to the lands across either river.—An- 
derson-Tully Co. v. Tingle, C.C.A. 
Miss., 166 F.2d 224. 
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C2) In determining title to accre¬ 
tions to Mississippi land in fork be¬ 
tween Mississippi and Yazoo Rivers, 
as between owners whose lands 
were ad.iacent to both rivers, both 
rivers were boundaries and same 
rules of law would apply to each.— 
Anderson-Tully Co. v. Tingle, supra. 
Boundary on river or stream 

In order to give a landowner the 
right to accretions, the river or 
stream, not fixed monuments, cours¬ 
es, and distances, must be made the 
boundary line of his property.—State 
ex rel. State Highway Commission 
V. Esselman, Mo.App., 179 S.W.2d 
749. 

76. Mich.—^Killmaster v. Zeidler, 257 
N.W, 721, 269 Mich. 377—Kava- 
naugh V. Baird, 235 N.W. 871, 253 
Mich. 631—Hilt v. Weber, 233 N. 
W. 159, 252 Mich. IDS, 71 A.L.R, 
1238, overruling Kavanaugh v. 
Rabior, 192 N.W. 623, 222 Mich. 
68 . 

Minn.—State v. Longyear Holding 
Co.. 29 N.W.2d 657. 224 Minn. 451 
—Schmidt v. Marschel, 2 N.W.2d 
121, 211 Minn. 639—Lamprey v. 
State, '53 N.W. 1139, 52 Minn. 181, 
38 Am.S.R. '541, IS L.R.A. 670. 
Ohio.—State ex rel. Duffy v. I-ake- 
front East Fifty-Fifth Street Cor¬ 
poration, 27 N.E.2d 485, 137 Ohio 
St. 8. 

77. U.S.—Jackson v. U. S., C.C.A. 

Cal., 56 3 40. 

Cal.—Carpenter, F^acifle Mut. L:fe 
Ins. Co. of California, Intervener, 
V. City of Santa Monica, 14 7 P.2'd 
964, 6.3 Cal.App.2d 772. - 

Mass.—Allen v. Wood, 152 N.E. 617. 
256 Mass. 343. 

N.J.—Ocean City Ass'n v. Shrivers, 
46 A. 600, 64 N.J.Law 550, 51 L.R. 
A. 425. 

Changing water line 

Whore accretions are made to land 
along seashore, line of own(*rship fol¬ 
lows changing water line.—Burke v. 
Commonwealth. 186 N.E. 277, 283 

Mass. 63—Allen v. Wood, 152 N.E. 
617, 256 Mass. 343—East Boston Co. 
V, Commonwealth, 89 N.E. 236, 203 
Mass. 68, 17 Ann.Cas. 146. 
tinder Mexican law 

Under the law In force in Mexi¬ 
can state of Tamaulipas at time of 
grant by the Mexican government of 
Padre Island to an individual was 
made, any accretion caused by al¬ 
luvion formed adjoining the seashore 
above the tide line became a part 
of the contiguous upland estate and 
did not belong to the state of Texas. 
—State V. Balli, 190 S.W.2d 71, 144 
Tex. 195, certiorari denied 66 S.Ct. 
1341, three cases. 328 U.S. 862, 90 
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drawal of the waters is of a perm'anent character 
the temporary drying up of navigable water is not 
a reliction entitling a riparian owner to the bed for¬ 
merly underneath such water.79 The riparian own¬ 
er's rights are not affected by the fact that a creek 
cuts through and separates into two parts accretions 
previously formed to the mainland,^0 and the same 
rule applies where a creek cuts through the main¬ 
land after the formation of the accretion to a por¬ 
tion of the land which is cut When a river 

cuts across land the owners thereof become entitled 
to any accretions to their land.S2 

The right to accretions is a vested one,S3 existing 
against the state^^ and its grantees of tidelands who 
have not filled them in.ss Further, it extends to 
future deposits,SS although, as discussed supra § 
81 a, an accretion may not include new land until 
it emerges from the water and becomes visible, and 
it has been held that title docs not vest in the ripa¬ 
rian owner until the land rises above ordinary high- 
water markS^ or above low-water mark.SS The rea¬ 


sons ordinarily given for the general rule as to ac¬ 
cretions are that it is necessary to preserve the ripa¬ 
rian owner’s right of access,^^ that it is within the 
maxim, Dc minimis non curat lex,^^ that the loss or 
gain is so imperceptible that it is impossible to iden¬ 
tify and follow the soil lost or to prove where it 
came from,^^ that small portions of land between 
upland and water should not be allowed to lie idle 
and ownerless,or that, since the riparian owner 
may lose soil by the action of the water, he should 
have the benefit of any land gained by the same ac¬ 
tion,^ 3 

It has been held that the common-law rule as to 
land abutting on the seashore or tidal waters is not 
changed by a statute declaring a rule as to accre¬ 
tions in rivers and streams only.®^ Other authori¬ 
ties, however, have held that under statutes provid¬ 
ing for riparian or littoral rights in respect of riv¬ 
ers and streams, but silent as to lakes and arms of 
the sea, there is in respect of the latter no right of 

a shore owner to accretion,35 alluvion,batturc,37 


Accretion narrows domain of state 
N.J.—Seacoast Real Estate Co. 
American Timber Co., 113 A. 48n, 
92 N.J.Ea. 219. 

Blgrlit Of State 

State was entitled only to bed 
and shores of navifvablo river as they 
were .situate when river o<‘nsed to 
be a navi^abh^ stream, and not to 
b(^cl and shore when state was ad¬ 
mitted into Union.—Ghiono v. State, 
17'5 r.2d 956, '20 Wash.2d 636. 

85- U.S.—Stoven.s v. Arnold, N.J., 
^3 S.Ct. 5G0, 262 U.S. 2GC, 67 L.Ed. 
974. 

86. U.S.—Talla.«jsee Power Co. v. 

Clark, C.C.A.Tenn., 77 F.2cl 601. 
Alaska.—^Waynor v. Diboff, 9 Alaska 
2.30. 

Iowa.—Hohl V. Iowa Cent. R. Co.» 

143 N.W, 850, 162 Iowa 66. 

Teiin.—Cunnin^;'hain v. lU'Cvow, 192 
S.W.2d 338, 28 Tenn.App. 643. 


93. Alaska.—^Waynor v. Diboff, su¬ 
pra. 

45 C.J. p 625 note 25. 

94- U.S.—Jarkson v. U. S., C.C.A. 
Cal., 66 K2d 310. 

C’al.—City of Los Anyeles v. Ander¬ 
son, 27.5 P. 789, 20$ Cal. 662— 
Strand Impr. Co, v. Long: Beach. 
161 P. 975. 173 Cal. 765. 

45 C.J. p 526 note 30. 

Omission of seashore from accre¬ 
tion statute (‘odifyinfT common-law 
doctrine of nccretif»ns in respect of 
rivers does not warrant an inference 
that the common-law dtictrine no 
l(>n?t:er applie.s to the sea.Hhore, but. 
on the contrary, accretions .still be- 
lon^r to the littoral owner of seM.««hore 
propL^rty in accordance with the 
usual common-law rule.—^Strund 
Irnpr. Co. v. City of Loni? Beach, 161 
P. 975, 173 Cal. 765--<;'arpenter v. 
City of Santa Monica. 147 P,2d 964. 
63 Cal,App.2d 772. 


Ij.Ed. 1624, rehearing- denied 66 S. 
Ct. 1363, 328 U.S. 880, 90 L.Ecl. 1648. 
78. Minn.—State v. Longyear Hold¬ 
ing Co., <29 N.W.2d 657, 2'21 Minn. 
451. 

70. S.n.—Hlllebrand v. Knapp, 274 

N.W. 821, 65 S.D. 414, 112 A.L.R. 
1104, 

Title held to remain, in state 
S.D.—Ilillebrand v. Knapp, supra, 

80. Mo.—Miller v. Lloyd, 204 S.W. 
257, 275 Mo. 35—Do I^assus v. Fah- 
erty, 64 S.W. 183, 104 Mo. 3 61, 58 L. 
H.A. 193. 

81. Mo.—Anderson v. .Sutton, 243 S. 
W. 643,.295 Mo. 195. 

82. Neb.—Conkey v. Knud.sen, 8 N. 
W.2d 538, 143 Nob. 5. 

83. U.S.—Tallassce I^ower Co. v. 
Clark, C.C.A.Tenn., 77 F.2a COL 

Alaska.—Waynor v. Diboff, 9 Alaska. 
230. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 
Tcnn.—Cunningham v, Prevow, 192 
S.W.2d 338, 28 Tenn.App. 643. j 
Tex.—Corpus Juris cited la Manry 
V. Robison, 56 S.W.2d 438, 444, 122 
Tex. 213—Graham v. Knight, Civ. 
App., 240 S.W. 981. 

45 C.J. p 526 note 26. 

Xteferable to acoessioa 

Riparian owners’ rights of alluvion 
by accretion and reliction are re¬ 
ferable to right of property by ac¬ 
cession.—Manry v. Robison, 56 S.W. 
2d. 438, 122 Tex. 213. 

84. U.S.—Commonwealth v. New 
York, 46 S.Ct. 357, 271 U.S. 66, 70 
L.Ed. 838—Stevens v. Arnold, N. 
J., 43 S.Ct. 560, 262 U.S. 266, 67 
L.Ed. 974. 

46 O.J. p 526 note 27. 


87. Iowa.—Meeker v. Kautx, 239 N. 
W, 27, 213 Iowa 370. 

88. Tenn.—Pameloe v. T, L. Her¬ 
bert & Sons, 13 Tenn.App. 101. 
Saud bar in bed of river not rising 

to surface does not belong to the ri¬ 
parian owner.—^l^armolee v. T. L. 
Herbert Sons, supra. 

89. Minn.—Tjflmprey v- State, 53 N. 
W. 1139, 52 Minn, 181, 38 Am.S.U. 
541, 18 L.R.A. 670. 

45 C.J. p 625 note 23. 

90. Minn.—Lamprey v. State, supra. 

91. Tenn.—Cunningham v. Prevow, 
192 S.W.2d 338, 28 Tenn.App, 643. 

92. Alaska.—^Waynor v, Diboff, 9 
Alaska '230. 


95. I..a.—State v. Aucoln, 20 So.2d 
136, 206 La. 786—State v, Erwin, 
138 So. S4, 173 1.0. 507—Pruning v. 
City of New Orleans. 115 So. 733, 
165 I^a. 511-—55eller v. Southern 
Ya('ht Club, 34 La,Ann. 837. 

45 C.J. p 524 note 20 [dj (2>, p 526 
note 31 £a] <1). 

96. La.—State v. Erwin, 138 So. 84, 
173 La. 607—Pruning v. City of 
New Orleans, 115 So. 733, 165 La. 
611. 

97. La.—Pruning v. City of New 
Orleans, supra. 

Itake Roatohartrain 

La,— ’ uning v. City of New Orleans, 
sup.a--%ener v. Southern Yacht 
Club, 34 La.Ann. 837. 
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and reliction or dereliction.^^ Under this view, if 
a state-owned lake goes dry, either in whole or in 
part, from natural or artificial causes, the land from 
which the water recedes does not become the prop¬ 
erty of the shore owner but remains that of the 
state.A large body of water may be held to be 
a lake within the rule even though a river empties 
into it and flows through it into the sea;i but an 
arm of a lake which constitutes part of a river and 
consists of running water possessing all the charac¬ 
teristics of a river in its ability to remove and de¬ 
posit soil has been held to be a stream rather than 
a lake within the contemplation of the statute con¬ 
ferring riparian rights.^ 

A statute providing that all land which forms in 
the navigable waters of the state within the bounda¬ 
ries of a former owner of land on such stream shall 
belong to such former owner, or his heirs or as¬ 
signs, has been held to give to each owner the land 
formed within his original boundaries,^ and not to 
be applicable to land added by accretion.^ 

Batticrc becomes the property of the owner of the 


original bank.® 

Public or municipal land. Land owned by the 
state or government bordering on a navigable 
stream is subject to the same rule as to accretions 
as that of a private owner,® This is also true of 
land owned by a county^ or by a municipal corpo¬ 
ration,^ but it is necessary that the municipal cor¬ 
poration be the actual riparian proprietor.^ This 
rule also applies to one who enters upon govern¬ 
ment land on a navigable river.i® 

b. Artificial Accretions 

Some authorities accord ownership of accretions to a* 
littoral or riparian owner, even though they result from 
artificial causes. 

It has been held that ordinarily the doctrine of 
accretions does not extend to land reclaimed by man 
through filling in land once under water, and making 
it dryM Some authorities broadly deny an upland 
owner the right to artificial accretions,^2 especially 
where he has caused them by artificial means, ^2 or 
under statutes specifically restricting the doctrine 
to accretions resulting from natural causes.^^ Arti- 


98. La.—State v. .‘\iicoin. 20 So.2d 
13G, 206 I^a. 7S6—State v. Lrwin, 
13S So. 8*1. 173 La. 507. 

45 C.J. p 520 note 31 [a] ('2), 

99, T-a.—State v. Auooin, 20 So.2d 
130. 200 T.a. 780. 

1 . T^a.—State v. lOrwin, 138 So. 84, 
173 La. 507. 

2. La.—Amerada Ptilroloum Corpo¬ 
ration v. State Mineral Board, 14 
So.2a 01. 203 I.a. 473. 

3 . TJ.S.—Andpraon-Tully v. Mur- 
phrre, C.C-.X.Ark., 153 F.2d 874. 

Statutes held not to conflict 

Statute {i(‘claring that all islands 
which may form in navig-able waters 
of the state subsequent to admis¬ 
sion of the state Into the Union were 
to be the property of the state was 
not in confli<'t with and did not re¬ 
peal an earlier .statute providing that 
all land formed in navigable waters 
and within original boundaries of the 
former owner on such stream aho\Ud 
belong to the former owner.—Ander- 
son-Tully v. Murphreo, supra. 

4. U.S.—Anderson-Tully v. Mur- 
phnie, C.C.A.Ark.. 153 F.2d 874. 

Ark.—Knight v. Rogers, 151 S.W.’2d 
600, 202 Ark. 590. 

5. La.—Seibert v. Conservation 
Comrni.ssion of Louisiana, 169 So. 
375. 181 lia. 237. 

Neb.—Conkey v. Knudsen, 8 N.W.2d 
538, 143 Neb. 6. 

^‘Batturo” defined see supra § 81 c. 
©rant by law 

A batture formed by accretions to 
shore lino of river is granted to the 
riparian owner by law.—Harper v. 
Learned, 6 So.2d 326. 199 La. 398. 
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When susceptible of ownership 
When batture in front of land of 
riparian owner becomes visible above 
surface at ordinary stage with rea¬ 
sonable appearance of permanence, 
it becomes susceptible of ownership. 
—Maginnis Land Sc Improvement Co. 
V. Marcello, 123 So. 653, 108 La. 997. 

6. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 648. 152 U.S. 1, 38 L.Ed. 331 
—Jackson v. XT. S., C.C.A.Cal., 56 
F.2d 340. 

Alaska.—Waynor v. Diboff, 9 Alaska 
230. 

Iowa.—Bigelow v. Herrink, 20'5 N.W. 
■531, 200 Iowa 830. 

7. Cal.—Humboldt County v. Van 
Duzer, 192 P. 192, 48 Cal.App. 640. 

8. U.S.—U. S, V. 25-4 Acres of Land 
in Borough of Brooklyn, King.s 
County, D.C.N.Y., 52 F.Supp. 75. 

45 C.J. p 526 note 35. 

9. La.—Municipality No. 2 v. Or¬ 
leans Cotton Press, IS La. 122, 36 
Am.D. 024. 

10. U.S.—Granger v. Swart, C.C. 
Wis., 10 F.Ca.s.No.6,G85, 1 Woolw. 
88 . 

Or.—Mlnto v. Delaney, 7 Or. 337. 

11 . jsr.Y.—In re Triborough Bridge 
Approach, City of Now York, 288 
N.Y.S. 697, 159 Misc. 617. 

N.C.—Davis v. Morgan, 44 S.D.2d 593, 
228 N.C. '78. 

45 C.J. p 526 note 45. 

12 . Cal.—City of Los Angeles v. An¬ 
derson, 275 P. 789, 206 Cal. 662— 
Los Angeles Athletic Club v. City 
of Santa Monica, 147 P.2d 976, 63 
Cal.App.2d 795—Carpenter, Paciiic 
Mut. Life Ins. Co. of California, 
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Intervener, v. City of Santa Mon¬ 
ica, 147 P.2d 964, 63 Cal.App.2d 

772—^City of Newport Beach v. 
Fagor, 102 P.2d 438, 39 Cal.App.2d 
23. 

Batture 

There is no such thing as right of 
batture to lands reclaimed by arti¬ 
ficial process and with public money. 
—Pruning v. City of New Orleans, 
115 So. 733. 165 La. 511. 

Gulf of Mexico 

Accretions along the shores of the 
Gulf of Mexico which have been 
added by artificial means do not be¬ 
long to the upland owners, but re¬ 
main property of the state.—Tx)i'ino 
V. Crawford Packing Co., 175 S.W.2d 
410, 142 Tex. 61. 

Purpresture 

The doctrine of accretions does 
not apply to a marine increfise of al¬ 
luvion caused by a purpresture, by 
erection of a wharf in a public har¬ 
bor.—Dana v. Jackson St. XVharf <'* 0 ., 
31 Cal. 118, 89 Am.D. 164. 

Tldolaud 

Whore tideland was artificially fill¬ 
ed, such land was not to be treated 
as an accretion to which adjoining 
upland owners wore entitled.—City 
of Newport Beach v. Pager, 102 P. 
2d 438, 39 Cal.App.'2d 23. 

13. Ill.—Brundage v. Knox, 117 N.B. 
123, 279 HI. 460. 

45 C.J. p 526 note 42, 

14. tr.S.—^Western Pac. R. Co. v. 
Southern Pac. Co., Cal., 151 P. 376, 
SO C.C.A. 606. 

Cal.—Carpenter, Pacific Mut. Life 
Ins. Co, of California, Intervener, 
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ficial drainage of a lake for temporary purposes has 
been held not to constitute a reliction so as to vest 
title to the lake bed in an upland ovvner.^^ On the 
other hand, there are authorities broadly according 
an upland owner the right to accretions resulting 
from artificial causes,^® or holding that the riparian 
owner is entitled to accretions when caused or aid¬ 
ed by artificial conditions created by third persons in 
which he has no part.^"^ 

Aiding natural causes. The fact that public au¬ 
thorities have built structures which aid natural 
causes in producing accretions has been held not to 
affect the right of the littoral owner thereto,and 
it has also been held that the title of the shore owner 
to an accretion is not defeated by the fact that after 
it had arisen above the water he drove piles across 
it to hold it in position and accelerated a further de¬ 
posit,or aided deposit by dumping or filling of an 
amount trifling in comparison with the amount of 
accretion resulting from natural causes,-^ 

c. Character of Title to Upland and Ownership 
to Water Line 

A riparian owner has a right to accretions whether 
his title to the upland is by deed or by adverse possession; 
but ordinarily he must own to the water's edge. 

An accretion becomes part of the land to which 
it is built and follows whatever title covers the 

Y. City of Santa Monica, 147 X\2d 
9(14, 03 Cal.Apn.2d 772. 

Artificial character of accrotlon lield 
not shown. 

U.fl.—Jackson v. U. S., C.C.A.Cal., 60 
P.2a 34 0. 

15. Minn.—State v. 
ing Co., 29 N.W.2d 
451. 

16. Kan.—Adams v- Koberson, 156 P. 

22. 97 Kail. 198. 

45 C.J. p 520 note 40. 

17. Kan.—Adams v. Iloberson, su¬ 
pra. 

N.Y.—In re Hutchinson Piver Park¬ 
way Extension in City of Now 
York. 14 N.Y.S.2d 692, modlflod on 
other grounds 24 N.Y.S.2d 991, 260 
App.Div. 999, anirmed In re Hutch¬ 
inson ruver Parkway Extension in 
Borough of Bronx, City of New 
York, 33 N.E.2d 262, 28'5 N.Y. 687. 

46 C.J. p 626 note 41. 

AdjoinlnfiT owner 

Action of adjoining littoral owners 
in wharftng out or extending shore 
line of lake by dumping of filling, 
so as to increase or make profitable 
accretion of one not participating 
in such act, does not affect his title 
to land made by accretion.—State ex 
rel. Duffy v. Lakefront East Fifty- 
Fifth Street Corporation, 27 N.E.2d 
485, 137 Ohio St. 8. 

18. Mass.—Burke v. Commonwealth, 

186 N.E. 1277, 283 Mass. 63. 


mainland,whether title is held by deed or by ad¬ 
verse possession.-^ The accretion attaches to the 
mainland even while the former is under water, be¬ 
longs to the owner of the mainland, and is in the 
actual possession of him who holds possession of 
the mainland, -3 and, if the mainland is in fact un¬ 
occupied, it is in the constructive possession of the 
owner of the true title, and with it goes construc¬ 
tive possession of the forming accretion.-*^ If, how¬ 
ever, the mainland is held in adverse possession to 
the true owner, the latter is not in constructive pos¬ 
session of the accretion and the forming accretion 
follows the adverse possession of the mainland to 
which it is attached.^^ 

In order to entitle an upland owner to alluvion, 
he should own to the edge of the water.-^ For in¬ 
stance, if the land is bounded by a road or street 
along the stream, the owner is not entitled to allu¬ 
vion formed on the opposite side of the road or 
street,-7 although there is authority to the effect 
that the intervention of a public road or street does 
not prevent the owner of the estate adjacent there¬ 
to from being considered a riparian owner entitled 
to accretions where between him and the water 
there is no property susceptible of private owner¬ 
ship.-^ Where the right of way is merely an ease¬ 
ment, it docs not cut off the right to accretions.29 

holfi tf) bavf‘ title anrl poRSo.HsJon 
as rorard.H aocretions.—Turk v. Wil- 
.son’« Heirs. 98 RAV.2(1 i, 266 Ky, 78. 

23. Mo.—Ko.ssing v. Shull, 173 S.W. 
351 Mn. 34 2—Ih*nne v. Miller. 

50 S.W. 824. 1 19 Mo. 228. 

24. Mo.—Lossing v. Shull. 173 S.W. 
2(3 1. 361 Mo. 342—Bouno v. Miller, 
50 S.W. 824. 349 Mo. 22s. 

25. Mo.—Eo.sKing v. Shull, 173 S.W. 
2d 1, 351 Mo. 342. 

Bvos. tliougb deposit made but a 
year or a day, title to accre¬ 
tion followH the of the 

mainland, that, if the latter has 
boon in adverse possc.ssion for the 
statutory period. Its owner by ad¬ 
verse* pos.sesslon will n<‘quiro title 
to the r(*c(*nt accretion.—Bcnnc v. 
Miller, 60 S.W. 824, 14 9 Mo. 228. 

26. Mo.—Sw(‘ring(*n v. St. I^ouis, 52 
S.W. 346. 151 Mo. 348. error dis¬ 
missed 22 S.Ct. 569. 1S6 U.S. 38, 46 
E.Kd. 795. 

45 C.J. p 527 note 47. 

27. Ind.—Irvin v. Crammond, 108 
N.E. 539, 58 Ind.App. 640. 

45 C.J. p 627 note 48. 

28. La.—^Delachaise v. Maginnis, 11 
So, 715, 44 La,Ann. 1043. 

46 C.J. p 527 note 49. 

29. U.S.—Kinzie v. Winston, C.C.Ill., 
14 F.Cas.No.7,835. 

Cal.—Forgeus v. Santa Cruz County. 
140 P. 1092, 24 CahApp, 193. 


Longyc‘ar Hold- 
667, 224 Minn. 


Breakwaters 

Rights of littoral owners to land 
accr(*tlons won* not affect(‘c3 by build¬ 
ing of broakwat(‘rs by public author¬ 
ity which aided natural causes in de¬ 
posit of accretions.—Burke v. Com¬ 
monwealth, supra. 

19. U.S.—Kansas v. M<‘riwet3ier, 
Kan., 182 F. 457, 106 C.C.A. 191. 

20. Ohio.—State ex rel. 3‘)ulTy v. 

Lakefront East Fifty-Fifth Street 
Corporation, 27 N.E.2d 485, 137 

Ohio St. 8. 

21. Mo,—Losstng V, Shull, 173 S.W. 
2d 1. 351 Mo. 342—IJenno v. Miller, 
50 S.W. 824, 149 Mo. 228. 

Cliaracter of title 

If plaintiff and those under whom 
he claimed owned bank of river to 
which accretions formed, they owned 
and took title to accretions, regard- 
l(‘ss of whether they had record ti¬ 
tle thereto, color of title, or actual 
physical possession and occupancy 
of the land, as long as others acquir¬ 
ed no title by adverse possession.— 
Lossing V. Shull, 173 S.W,2d 1, 351 
Mo. 342. 

22. Ill.—Davis V, Haines, 182 N.E. 
718, 349 Ill. 622. 

Mo.—Lossing v. Shull, 173 S.W.2d 
1, 361 Mo. 342—Beane v. Miller, 60 
S.W. 824, 149 Mo. 228. 

Actual possession of island 

Grantee in actual possession of 
patented lands on island In river was 
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Although a conveyance of upland with adjacent 
land under water is ineffectual as a conveyance of 
the land under water, the grantee is vested with the 
riparian rights appurtenant to the premises con¬ 
veyed including the right to land added to the up¬ 
land conveyed by accretion.^O 

d. Point of Commencement 

(1) In general 

(2) Islands formed by accretion 

(1) In General 

Ordinarily, In order to entitle a riparian owner to ac¬ 
cretions they must begin to form from his land, and not 
from some other point so as eventually to reach his 
land. 

The general rule is that accretions belong to the 
land from which they begin,and, in order to enti¬ 
tle the riparian owner to the alluvion, the accre¬ 
tion must begin from his land and not from some 
other point so as finally to reach his land.^^ Hence, 
where his ownership is only to the bank or shore, 
the accretion must begin at such point.^^ How¬ 
ever, it has been held with regard to a highway ter¬ 
minating on the sea that the right of access to nav¬ 
igable water will attach itself to any addition to the 
end of the highway whether it grows from the up¬ 
land outward or begins in the water and has thence 
been carried to the shore.34 

A statute, conferring on the proprietors of lands 
bounding on navigable streams the right to accre¬ 
tions, will not be construed as confined to accretions 
which in their formation start at the shore and ex¬ 
tend outward to the channel.^^ 

(2) Islands Formed by Accretion 

The ownership of the bed of a river determines the 
ownership of islands formed therein by accretion, which 


belong to the state if It owns the bed and to the riparian 
owners if they own to the thread of the stream. 

Where the fee to lands bordering on a navigable 
stream extends to the thread of such stream, islands 
appearing in the middle of the stream belong to the 
adjacent mainland,^^ and accretions forming on a 
portion of the bed which belongs to the riparian 
owner become his property.^”^ On the other hand, 
where the title to the bed of a stream rests in the 
state, islands forming by accretion to such bed be¬ 
long to the state and not to the owner of either 
shore,3S and, where an island springs up in the 
midst of a stream, it is an accretion to the soil in 
the bed of the river, and not to the land of the ri¬ 
parian owner, although it afterward becomes united 
with the mainland.^^ Title to an island created ar¬ 
tificially with dredged earth cannot be acquired by 
filling in the intervening space.^^l 

e. Continuity 

Ordinarily, there should be a natural and actual 
continuity between accretion and upland in order to con¬ 
fer on the upland owner the right to the land claimed by 
him as an accretion. 

In order to acquire land by accretion there should 
be a natural and actual continuity of the accretion 
to the land of the riparian owner.^i The right to 
accretion does not extend to the opposite side of a 
natural navigable channel which is separated from 
another navigable stream by flats or marshland.^^ 
On the other hand, the presence of depressions, 
swales, and sloughs in land thrown up against a 
shore line docs not necessarily determine its charac¬ 
ter or that it is not an accretion to the riparian 
land.^3 Where plaintiff’s title to land extends ta 
the thread of a navigable stream, if a sand bar built 
up by accretions forces the water into a channel 
farther from his shore, he may claim all such new 


30. N.T.—Now York v. Atlantic 
Yacht Club. 205 N.Y.S, 357, 209 
App.Div, CA2, afllrmod 148 N.K 735, 
240 N.Y. 030. 

31. S.D,—Waldner v. Blachnik, 2'74 
N.W. 837. 05 S.D. 419. 

32. Iowa.—Hohl V. Iowa Cent. R. 
Co., 143 N.W. 850, 1G2 Iowa 66. 

45 C.J. p 527 note 52. 

33. Ark.—Wallace v. Driver, 33 S.W. 
641. 61 Ark. 420, 31 L.R.A. 317. 

Ky.—^Wilson v. Watson, 138 S.W. 283, 
144 Ky. 352, Ann.Cas.l013A 774. 

34. R.I.—Itorgan v, Jamestown, 80 
A. 271, 32 R.I. 528. 

35. Md.—Melvin v. Schlessinjyer, 113 
A. 875. 138 Md. 337. 

36. Ill.—Davis V. Haines, 182 N.E. 
718. 340 Ill. 622. 

37. Or.—Katz v. Patterson, 296 P. 
64, 135 Or. 449. 


38. Or.—State v. Imlah, 294 P. 1016, 
135 Or. 66. 

45 C.J. p 5G4 note 45 [b]. 

Columbia River 

Separate island formed on bed of 
Columbia River was property of 
.state.—Katz v. Patterson, 296 P. 51, 
135 Or. 449. 

39. Mo.—Peterson v. City of St. Jo¬ 
seph, 156 S.W.2d 691, 348 Mo. 954. 

45 C.J. p 527 note 55. 

40. Wis.—Meiiomineo River Lumber 
Co. V. Seidl, 13‘5 N.W. 8'54, 149 Wis. 
316. 

41. in.—^Corpus Juris cited in Mc- 
Cue V. Carlton, 76 N.E.2d 436, 438, 
300 Ill. 11. 

Ky.—^Whitson v. Morris, '201 S.W.2d 
193, 304 Ky. 447. 

Mo.—Hauber v. Gentry, '215 S.W.2d 
754. 

N.Y.—Gucker v. Town of Hunting-¬ 
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ton, 272 N.Y.S. 4.'>, '2'11 App.Div. 
4 04, reversed on other grounds 196 
N.R. 737, 268 N.Y. 43. 

45 C.J. p 528 note 58. 

Changing position of water^s edge 
Where riparian owners own to the 
water’s edge only, in order that ri¬ 
parian owners may claim accretion.s 
to their lands formed by waters of 
the river such accretions must be 
made to the contiguous land so as to 
change the position of the water’s 
edge.—Peterson v. City of St, Joseph, 
156 S.W.2d 691, 348 Mo. 954. 

42. Plats not belonging to riparian 
owner 

Mich.—Sewers v. Hacklander, 188 N, 
W. 647, 210 Mich. 143. 

43. Iowa.—Bigelow v. Herrink, 206 
N.W. 631, 200 Iowa 830—Payne v. 
Hall. 185 N.W. 912, 192 Iowa 780. 

46 C.J. p 528 note 60, 
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accretions,'*^ A slough formed in the former course 
of a creek which contains water only at times does 
not constitute a riparian boundary across which an 
accretion cannot jump to attach itself to the main- 
land.*5 

f. Accretions to Islands 

The owner of an island is entitled to accretions there¬ 
to to the same extent as a mainland owner Is entitled 
to accretions to the mainland, and, where accretions 
begin from both the island and the mainland, the re¬ 
spective owners own to the line of contact. 

The owner of an island is entitled to land added 
thereto by accretion to the same extent as the owner 
of land on the shore of the mainland.*^ If the ac¬ 
cretion commences with the shore of the island and 
afterward extends to the mainland, or any distance 
short thereof, all the accretion belongs to the own¬ 
er of the islandhut, if accretions to the island 
and to the mainland eventually meet, the owner of 
each owns the accretions to the line of contact.*^ 
It has also been held that, where the arm of a river 
or slough fills up, and such slough lies between an 
island and the mainland, the owners of island and 
mainland property bordering on such slough respec¬ 
tively acquire title to the center line of the filled 
land.*^^ The right of accretion to an island in a riv¬ 
er cannot, in some jurisdictions, be so extended 
lengthwise of the river as to exclude rifiarian pro¬ 
prietors above or below such island from access to 
the river this rule, however, has not been fol¬ 
lowed in other jurisdictions.^i Where the riparian 
owner takes title to an island forming in a river in 
front of his laivl, inidei* principle's discussed supra 


subdivision d (2) of this section, it has been held 
that he cannot follow accretions up and down the 
stream past the lines of coterminous owners.52 

Land may constitute an accretion belonging to the 
owner of an island where it is connected with the 
island at low water,always separated from the 
mainland,^* even though the accreted land is sepa¬ 
rated from the island at high water,and despite 
the fact that at moderately low water there exists 
a pool between such land and the island.^^ Where, 
however, land is separated from an island even at 
low water it is not an accretion belonging to the 
owner of the island,but remains a part of the riv¬ 
er bed,^*s and there is also authority holding that 
land must be connected with the island at ordinary 
high-water mark in order to constitute an accretion 
thereto/’^ ^ 

Extension over state line. The owner of an island 
docs not acquire accretions extending into another 
state over land vested by the law of that state in the 
riparian owner. 

Payment of taxes on land claimed as an accre¬ 
tion to an island does not constitute notice of claim 
to such accretion as against the owner of a second 
island also claiming the same land, where the island 
originally owned by the taxpayer had disappeared 
and been submerged before the taxes were paid.^^ 

§ 83. - Easements and Restrictions 

Easements and restrictions applicable to the upland 
extend also to land added by accession. 

Where there is a riglit of way to and from the 


44. Ky.—Co. v. 
Kerndon, 2-M S.VV. OdS. IfUi Ky. 477. 

45. Mo.—Aiu'iorson v. Sutton, 243 S. 
W. 643, 205 Mo. 105. 

45 C.J. p 52K note 62. 

46. XT.S.—Iselin v. C, W. tiuntor Co., 
C.A.La., 173 F.2(I 3sS8. 

Ill.—Bcillofontainu Imp, Co, v. 
rinfvhaus, 55 N.K. 184, 181 Ill. 426, 
72 Am.S.U. 2G0. 

Iowa.—Rupp V. Kirk, 4 N.W.2d 264, 
231 Iowa 1387—Mookor v. Kaut/., 
239 N.W. 27, 213 Iowa 870. 

Ky,—^Whitson v. Morris, 201 S.W.2d 
193, 304 Ky. 447. 

Mo.—Duse V. Russoll, 86 Mo. 200, 
K.Y.—Bayork Realty Corporation v. 
State, 297 N.Y.S. 973, 251 App.Div. 
634. amrrned 13 N.E.2d 50, 276 N. 
Y. 669. 

45 C.J. p 528 note 63. 

Commensurate rig'lits 

Tho owner of an island in a navi- 
irable river is entitled to land added 
thereto by accretion, and hia rights 
are commensurate with those of oth¬ 
er riparian owners.—^Waldner v. 
Blachnik. 274 N.W. 837, 65 S.D. 449. 


47, Ark.—Moshy-Ihumi.son v. Max¬ 
well, 225 S.W. 616. 146 Ark. 482. 

Mo.—Ilaubor v. Chmtry, 215 S.\V.2d 
754 —Peterson v. City of St. do- 
seph, Rie S.W.2d 691,' 348 lUo. 951 
—-ri(‘ck<*r V. Blel.sh, 3 S.W.2d 1008, 
319 Mo. 149—TIahn v. Dawson, 36 
S.W, 233, 134 Mo. 581. 

45 C.J. p 628 note C4. 

48. Kfm.—Fowler v. Wood, 85 P. 763, 
73 Kan. 511, 6 D.R.A.,N.S., 162. 

S.D.—Waldner v. Blachnik, 274 N.W. 
837, 65 S.D. 440. 

45 C.J. p 528 note 65. 

4D. Mo.—Point Prairie Hunting- & 
Fishing Club v, Schmidt, 44 S.W. 
2d 73, 

50. Ky.—ITaupt r. Pryso, 126 S.W.2d 
782, 277 Ky. 120—MeGill v. Thrash¬ 
er, 299 S.W. 955, 221 Ky. 789. 

45 C.J. p 628 note 66. 

51. Or,—Van Dusen Inv. Co. v. 
Western Fishing Co., 124 P. 577, 
126 P. 604, 63 Or. 7, 

5fi. Miss.—^Archer v. Southern R. 
Co., 75 So. 251, 114 MlSS. 403. 

45 C.J. p 629 note 69. 
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I 53. Til,—Davi.s v. Haines, 182 N.E. 
I 718, 349 in. 622. 

54. III.—Davis Haines, supra, 

55. Ill.—Davis V. Haines, supra— 
Ilellefontaine Imp. Co. v. Niedring- 
hauH, 55 N.E. 1S4, 181 Ill. 426, 72 
Am.S.R. 269. 

56. in. —Davis V. Haines, 182 N.E. 
718, 319 in. 622. 

57. Iowa.—MtM‘ker v. Kautz, 239 N. 
W. 27, 213 Iowa 370. 

Depth of six feet 

Islands remaining separate from 
larger i.sland at water depth of six 
feet in river having normal depth of 
eight feet were held not accreted to 
larger island.—Meeker v. Kautz, su¬ 
pra. 

58. Iowa.—Meeker v. Kautz, supra. 
55. Iowa.—Meeker v. Kautz, supra. 

60. U.S.—St. Douis V. Rutz, Ill., 11 
S.Ct 337, 138 U.S. 226, 34 HEd- 
941. 

61. Ark.—Crow v, Johnston. 194 S. 
W.2d 193, 209 Ark. 1053. 



65 C.J.S, 


NAVIGABLE WATERS 


§ 84 


water, such right continues over all accessions to 
the soil between high-water and low-water marks, 
whether the line of high-water mark is changed by 
natural or artificial causes.<>2 Restrictions on the 
use of riparian lands extend also to accretions.^^ 

§ 84. - Apportionment 

Accretions should be apportioned so as to preserve 
the rights of access of riparian owners, and so as to 
give to each a proportion of the accretions equitably ad¬ 
justed to the extent of his water line and the contour 
and location of his tract as it was prior to formation of 
the accretions. 

In apportioning accretions, a principal object to 
be attained is retention, as far as feasible, of the 
former means of access to the water,64 and accre¬ 
tions should also be so apportioned as to do justice 
to each adjoining owner, giving each a fair portion 
in view of the contour and location of their respec¬ 


tive tracts before the accretions were formed.^^ 
Ordinarily, accretions must be immediately in front 
of the land to which they are attached so that the 
owner cannot follow them up or down the stream,^® 
or up or down the beach past the line of an adjoin¬ 
ing owner and the point of commencement does 
not determine the ownership of the accretions as 
between riparian proprietors where the accretion, 
although beginning to form in front of the land of 
one owner, crosses the fronts of others.The rule 
usually adopted for the apportionment of accretions 
among contiguous riparian owners is to divide the 
new shore line among the proprietors in proportion 
to their respective rights in the old shore line and 
to draw lines from the points of division thus made 
in the new shore line to the points at which the old 
shore line is intersected by the boundaries separat¬ 
ing the proprietors.6^> Of course, the circumstances 
of the particular case may vary the general rule,*^^ 


62. N.J.—Elizabeth v. Central R. 
Co., 77 A. 529, 79 N.J.Law 642. 

45 C.J- p 529 note 73. 

63. N.J.—Bridgewater v. Ocean City 
Ass'n, 9'6 A. 905, 85 N.J.Eq. 379. 

64. Cal.—Swarzwald v. Cooley, 31 P. 
2 d 3S1, 220 Cal. 438. 

Iowa.—Todd v. Murdock, 300 N.W. 
284, 230 Iowa 1121. 

65. Cnl.—Swarzwald v. Cooley, 31 
P.2d 383, 220 Cal. 438. 

66 . Mo.—Penraon v. Heumann, 242 
S.W. 946, 294 Mo. 526. 

•15 C.J. p 529 note 75, 

Iiimitation to original “boundary lines 
Whore .shore line registered by 
Torrenization proceed ing.s at in¬ 
stance of owner was advanced in 
later yrars by gradual accretion, 
owner'.s right.s thereto were limited 
to lands within the boundary lino 
establi.shod in the Torrenization pro- 
ee<*dlngs, in the equitable and just 
distribution of riparian rights under 
all the circumstances.—Lake Front 
Ea.st 55th Street Co. v. City of Cleve¬ 
land, App., 36 N.E.2d 106, appeal dis¬ 
missed 38 N.E.2d 410, 139 Ohio St. 
138. 

67. N.T,—Mulry v. Norton, 3 N.E. 
5M. ino N.Y. 424, 63 Am.R, 206. 

45 CJ. p 529 note 76. 

63. Miss.—Smith v. Leavenworth, 
57 So. 803, 101 Miss. 238, error 
di.smis.sed 35 S.Ct. 205, 236 U.S. 
690. 59 L.Ed. 427. 

Mo.—r*ear.son v, Heumann, 242 S.W. 
946. 294 Mo. 626. 

69. Ark.—Hamilton v. Ho rah, 97 S. 

W.2d 637. 193 Ark. 85. 

Cal.—Swarzwald v. Cooley, 31 P.2d 
381, 220 Cal. 438. 

Iowa,—Todd V. Murdock, 300 N.W. 

284, 230 Iowa 1121. 

45 C.J. p 629 note 78, 


Rule stated in detail 

In discussing the proper method 
by which to apportion accretions, it 
has been judicially declared that: 
“The rule is, 1. To measure the 
whole extent of the ancient bank or 
line of the river, and compute how 
many rods, yards, or feet, each ri¬ 
parian owner owned on the river 
line. 2. The next step is, supposing 
the former line, for instance, to 
amount to 200 rods, to divide the 
newly formed bank or river line in¬ 
to 200 equal parts, and appropriate 
to each proprietor as many portions 
of this new river line, as he owned 
rods on the old. Then, to complete 
the division, lines are to be drawn 
from the points at which the pro¬ 
prietors respectively bounded on the 
old, to the points thus determined 
as the points of division on the new¬ 
ly formed shore. The now lines, 
thus formed, it is obvious, will be 
either parallel, or divergent, or con¬ 
vergent, according as the new .shore 
line of the river equal.s, or exceeds, 
or falls short of the old." 

Cal.—Swarzwald v. Cooley, SI P.2d 

3S1, 383, 220 Cal. 438. 

Mass.—Deerfield v. Pliny Arms, 17 

Pick. 41, 45, 28 Am.D. 270. 

Right angles to river or other water 

(1) Accretions were held divisible 
by extending original river frontage 
of lots to thread of stream as near¬ 
ly as practicable at right angle.s with 
course of river.—Turk v. Wilson's 
Heirs, 98 S.W. 2d 4, 2'66 Ky. 78—46 
C.J. p 629 note 78 [eR 

(2) In apportioning an accretion 
or reliction in a lake, the new divi¬ 
sion lines must be drawn in a 
straight lino, at a right angle to the 
present shore line, from the points 
at which the division lines of co¬ 
terminous owners intersected the 
original shore line; and private 
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owners of coterminous tracts of land 
originally bounded on one side by a 
lake were entitled to an apportion¬ 
ment of accretions caused by gradual 
retrocession of waters of lake, by 
straight division lines drawn at a 
right angle to the present shore line 
from the points at which the divi¬ 
sion lines of coterminous owners in¬ 
tersected the original shore line.— 
Jansky v. City of Two Rivers, 278 N. 
W. 527, 227 Wis. 228. 

(3) Where two streets originally 
intcrsoc:tod at a lake, municipality 
was entitled to an apportionment of 
accretions caused by gradual retro¬ 
cession of waters of lake by straight 
division linos drawn at a right, angle 
to the present shore line from the 
points at which the outermost edges 
of the streets intor.sectcd the origi¬ 
nal shore line.—Jansky v. City of 
Two Rivers, supra. 

Side Hues 

(1) The direction of the original 
side linos between contiguous ripari¬ 
an tracts has no relation to direction 
of the side lines of the respective ac¬ 
cretion tracts, which are not exten¬ 
sions of linos previously established. 
—Todd V. Murdock, 300 N.W. 284, 230 
Iowa 1121. 

(2) Where line of high-water 
mark at time of original deed under 
which petitioner had title was prac¬ 
tically straight line, accretions were 
divided by drawing straight line ac¬ 
cording to that general course of 
shore at high-water mark, and side 
lines of estates were extended at 
right angles with it toward low-wa¬ 
ter mark.—Burke v. Commonwealth, 
186 N.B. 277, 283 Mass. 63. 

70. Cal.—Swarzwald v. Cooley, 31 

P,2d 381, 220 Cal. 438. 

Kan.—Stark v. Meriwether, 157 P. 

438, 98 Kan. 10, Ann.Cas.l918C 993. 
45 C.J. p 529 note 79. 
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as where there is a deep indentation or a sharp pro¬ 
jection on the original shore line,'^! in which case 
the general line of shore would be taken irrespec¬ 
tive of such irregularity.'^^ Further, the owners 
may agree on a division regardless of their exact 
legal rights,'^3 although such agreement will not af¬ 
fect the rights of nonparticipating ownersF^ The 
right to accretions will follow the lines of streets 
previously laid out over land subsequently sub¬ 
merged by erosion or avulsion, and will not spread 
out fanlike on a convex shore.In a statutory pro¬ 
ceeding for the drainage of a meandered lake, an 
apportionment of the bed of the lake may be made 
by the final order without petition or further no¬ 
tice. 

§ 85. - Remedies and Procedure 

a. In general 

b. Evidence 


a. In Grsneral 

The rules governing remedies and procedure in civil 
actions generally ordinarily control such matters in ac¬ 
tions which involve accretions and relictions. 

In order to protect the right to accretions, the ri¬ 
parian owner has the same remedies as belong to 
him with respect to the other shore land."" Under 
the view that the right to accretions extends to fu¬ 
ture deposits, the rii)arian owner may have a cause 
of action against one who changes the current so as 
to result in preventing future deposits,"^^ or a right 
to enjoin acts which will prevent or retard future 
accretions,although there is authority to the effect 
that one cannot be protected by injunction as to ac¬ 
cretions which are not in existence and which may 
or may not exist in the future.^'^ 

In actions involving accretion and reliction, the 
general rules governing civil actions govern as to 
defenses,31 parties,33 pleading,33 and trial,3^ and 


Breakwaters 

Whore owner's lots wore houndccl 
“on the beach" and broakwutcn'S 
helped create accretions, breakwa¬ 
ters must be lrt‘atcd as shore lino, 
although owner's lands will no long¬ 
er be on beach; and owner could 
not be requirocl to share natural 
shore lino opposite his estate merely 
because shore line of other owners 
was now limll(‘d and bounded by 
breakwater erected by common¬ 
wealth.—I3urk(< V. Commonwealth, 
186 N.li:, 277, 288 Mass. 68. 

Cniongfe with conditions 

A g(‘n(‘ral ruh* eantiot be followed 
in dividing acondion.s undem all con¬ 
ditions, but all the surrounding cir¬ 
cumstances must be consid<‘red in 
applying any rule of division.—Con- 
k(>y V. Knudsen, 8 N.W.2d 688, 143 
Nob. 5. 

Batiitahlo division 

The courts must make an equita¬ 
ble division between all the riparian 
owners of the high bank to which 
the alluvion had accreted where the 
circumstances are such that the gen¬ 
eral rule cannot be made applicable. 
—Oonkey v. Knudsen, supra. 

71. Hawaii.—Brown v. Spreckels, 
18 Hawaii 91. 

72. Hawaii.—Brown v. Spreckels, 
supra. 

73. Iowa.—Todd v. Murdock, 300 N. 
W. 284, 230 Iowa 1121. 

45 C.J. p 530 note 82. 

74. Iowa.—Todd v. Murdock, supra, 

75. U.S.—Stevens v. Arnold, N.J., 
43 S.Ct. 560, 262 U.S. 266, 67 L.Ed, 
974. 

73. Minn.—Storrs v. Brush, 172 N. 
W. 224, 142 Minn. 350. 

77. Ky.—Bedford-Nugont Co. v., 


Herndon, 244 S.W. 908, 196 Ky. 
477. 

45 C.J. p 580 note 85. 

73. Pa.—Freeland v. Pennsylvania 
R. Co., 47 A. 745, 197 Pa. 529, 80 
Am.vS.R. 850, 68 L.R.A. 20G. 

79. Iowa.—Ilohl V. Iowa Cent. R. 
Co., 148 N.VV. 850, 3 62 Iowa 66. 

Md.—King v. North Chesnp(‘ake 
B<*a<;h Rand, etc., Co., 123 A. 455, 
143 Md. 693. 

80. Cal.—Taylor v. Underhill, 40 
Cal. 471. 

Speculative character 

Owners of land abutting on sound 
are not entitled to injunction re- 
.stralning erection of jetties and 
(In.‘dging of channel by another own¬ 
er, on ground that plaintiffs' lands 
will thereby bo deprived of bemdits 
of accretion, where future accretions 
are speculative.—Village of Asharo- 
ken V, Metropolitan Sa,nd Sc Gravel 
Co., 263 N.Y.S. 294, 141 Misc. 829. 

81. Baches held not shown 

Ark.—Hamilton v. Horan, 97 S.W.2d 
637, 193 Ark. 86. 

82. la action to quiet title to ac¬ 
cretive lands where trial commenced, 
other interested persons could not 
be made parties under the statute 
as a matter of right, but trial court 
properly permitted or required in- 
toro.sted persons to be made parties, 
particularly where It had been stip¬ 
ulated that case was not to be tried 
at the same time, and no prejudice 
to anyone appeared.—Conkey v. 
Knudsen, 8 N‘.W.2d 638, 143 Neb. 6. 

83. U.S.-—Iselln V, La Coate, C.C.A. 
Mi.ss., 139 F.2d 887, certiorari de¬ 
nied 64 S.Ct. 791, 321 U.S. 790, 88 
L.Ed. 1080. 

Ark,—Lutesville Sand & Gravel Co. 
V. McLaughlin, 2’6 S.W.2d 892, 181 
Ark. 674. 


Pleadings held sufficient 

(1) A petition, which states that 
land in controver.sy wa.s formed by 
gradual and imperceptible accretions 
to plaintilTs land until it extends 
ovi‘r what wa.s tin* former bed of the 
river is sulUciently definite.—Dcn- 
cckc V. Welch. 67 S.W. 604, 168 Mo. 
267, 

(2) An alh'gation that a river 
gradually receded, leaving perma¬ 
nent Irmd, i.s a .‘‘uHlcient allegation 
that th“ land wan formed by gradu¬ 
al accretion betwf*en tht‘ old and 
new boundarie.s.—Grier v. Yuttor- 
man, 145 S.W. IDI, 102 .-Vrk. 433. 

84. Mo.—Hauher v. Gentry, 215 S. 

W.2d 754—Ptfter.Hon v, City t>f St. 

Joseph, 156 S.\V.2d 691, 348 Mo, 

954. 

Exclusion of evidence 

Where fvidenee placed before 
court by plaintiff wa.s sufllcient to 
disclo.se, in ab.sencfi of any other, 
that location of Mis.si.ssippi River 
in 1858 as compared with that of 
1829 had been brought about by 
process of gradual ero.sion and accre¬ 
tion, and that plaintiff.s were imtltled 
to the accretion claimed, prop¬ 

erly apportioned, mtdion to exclude 
evidence should have been overruled. 
—U. S. Gypsum Co. v. Reynolds, 
18 So.2d 448, 196 Miss. 644. 
Instructions 

An instruction to jury that rais¬ 
ing of i>ar, originally formed in riv¬ 
er adjacent to land claimed by plain¬ 
tiff, would not prevent it from be¬ 
ing an accretion to high bank of 
river, If original bar weis formed to, 
against, and ns part of, such bank 
by action of waters gradually reced¬ 
ing therefrom, was erroneous as 
tending to extend plaintiff's rights 
and create confusion, since “adja¬ 
cent" does not necessarily mean 
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such general rules, likewise, govern as to judg¬ 
ment,®® and review.®® 

b. Evidence 

The burden rests on one claiming accretions to prove 
his right thereto by a preponderance of the evidence. 

As a general rule, one claiming land as an accre¬ 
tion has the burden of proof.^*^ The admissibility 


of evidence bearing on the matter of accretions or 
relictions will be determined in compliance with the 
rules governing admissibility of evidence in civil 
actions generally.®^ A preponderance of the evi¬ 
dence is necessary and sufficient,^9 and the evidence 
in particular cases has been held sufficient to show 
various matters,^® such as the character of the land 
as an accretion,that the land was an accretion and 
not an avulsion92 or island,93 that an accretion be- 


'“contiffuons.”—Hauher v. Gentry, 
Mo.. 215 S.W.2d 754. 

Questions held for jury to determine 

(1) Whether the course of a 
stream has been changed by accre¬ 
tion or avulsion.—Pessemier v. 
Hupe, 247 P. 435. 121 Kan. 511. 

(2) Point of commencement of ac¬ 
cretions.—Stnrk V. Meriwether, 157 
P. 43S, OS Kan, 10, Ann.Cas.lOlSC 
993_45 c.J. p 530 note 99. 

(3) Whether land was an Island 
formed in a river by the recession of 
Its waters or was a reliction to 
plaintiffs shore land.—Chinn v. Nay¬ 
lor, SI S.W. 1109, 182 Mo. 683. 

S5. Kan.—State v. Berk, 284 P. 386, 
129 Kan. G45. 

Ky.—Whitson V. Morris, 201 S.W.2d 
193. 304 Ky. 447. 

45 C.J. p 530 note 85 fb]. 

Failure to fix boundaries 
Where supreme court decision de¬ 
termining owner.ship of lands formed 
by accretion to shore of lake failed 
to fix the boundaries of such lands, 
a decree should be entered quieting 
title in owner holwoen dt'Signated 
boundaries.—Lake Front East 55th 
Street Co. v. City of Cleveland, Ohio 
App.. 66 N.E.2d 328. 

Improper relief 

In actions Involving upland own¬ 
ers’ riparian rights, provision in 
■judgments directing restoration of 
a small cove by defendant town was 
improper in view of express dis¬ 
avowal by plaintiffs’ counsel on tri¬ 
al of any claim related to the filling 
of the cove.—Gucker v. Town of 
Huntington, 3 N.Y.S.2d 788, 264 App. 
Biv. 10. 

Interest 

La.—S(;ibert v. Conservation Com¬ 
mission of Louisiana, 159 So. 376, 
181 La. 237. 

Judgment hold sufficient 
Cal.—Otey v. Carmel Sanitary Dist., 
26 P.2d 308, 319 Cal. 310. 

86 . Kan.—Drennaman v. Fleming, 
166 P. 482, 101 Kan. 393. 

87. Iowa.—Meeker v. Kautz, 239 N. 
W. 27, 213 Iowa 370. 

Mo.—Hauher v. Gentry, 216 S.W.2d 
754 _-.peterson v. City of St. Jo¬ 
seph, 156 S.W.2d 691, 348 Mo. 964. 
Neb.—Mercurio v. Duncan, 2*69 N.W. 
901. 131 Nob. 767. 

N.Y.—In re East River Drive, Bor¬ 
ough of Manhattan, City of New 


Yorlc, 289 N.T.S. 433, 159 Misc. 
741. 

4 5 C.J. p 530 note 92. 

Ownership 

Slate suing to quiet title to land 
arising from navigable stream had 
burden to prove ownership,—State v, 
Imlah, 294 P. 1046, 135 Or. 66. 

88. Mo.—Bleish v. Rhodes, 242 S.W. 
971. 

45 C.J. p 530 note 95. 

89. Neb.—Mercurio v. Duncan, 269 
N.W. 901, 131 Neb. 767. 

Formation between side lines 

A riparian owner may not prove 
title to accretions by merely showing 
their formation between the extend¬ 
ed side lines of his riparian land.— 
Todd V. Murdock, 300 N.W. 284, 230 
Towa 1121. 

Location of shores 

Evidence, including war depart¬ 
ment’s survey made about six years 
after river ceased to be navigable, 
was sufficient from which borders of 
river could be approximated as of 
time river ceased to be a nav)gai>le 
alrciam, for purpose of locating bed 
and shores of river to which state 
was entitled.—Ghione v. State, 175 
P.2d 955, 26 Wash.2d 635. 

90. Ark.—Wunderlich v. Cates, 212 
S.W.2d 556, 213 Ark. G95. 

Iowa.—Morrow v. Mutz, 140 N.W. 
896, 150 Iowa 652. 

La.—Amerada Petroleum Corp. v. 

Case, 27 So.2d 431. 210 La. 630. 
O-wnership of accretions 
Towa.—Sheldon v. Chambers, 281 N. 

W. 438, 225 Iowa 716. 

La.—Amerada Petroleum Corp. v. 

Case, 27 So.2d 431, 210 La. 630. 
Miss.—U. S. Gyp.sum Co. v. Reyn¬ 
olds, 18 So.2d 448, 196 Miss. 644. 
Public tideland 

Evidence sustained finding that ac¬ 
cretion resulted from foreign ma¬ 
terials lodging against government 
breakwater, and it. therefore, re¬ 
tained its character as public tide- 
land.—City of Los Angeles v. Ander¬ 
son, 275 P. 789, 206 Cal. '662. 

9X. Ark.—Horne v. Howe, 190 S.W. 
2d 7, 209 Ark. 202. 

Cal.—Otey v. Carmel Sanitary Dist., 
26 P.2d 308, 219 Cal. 310. 

Iowa.—Plattsmouth Bridge Co. v. 
Globe Oil & Refining Co., 7 N.W.2d 
409, 232 Iowa 1118—Rupp v. Kirk, 
4 N.W.2d 264, 231 Iowa 1387. 
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La.—Maginnis Land & Improvement 
Co. V. Marcello, 123 So. 653. 168 La. 
997. 

45 C.J. p 530 note 96 [a] (1). 

Geodetic survey 

Evidence, including plat of original 
survey made by federal government 
in 1825 and geodetic surveys made 
by engineers of the war department, 
established that land in controversy 
resulted from accretion.—Horne v. 
Howe Lumber Co., 190 S.W.2d 7, 209 
Ark. 202. 

Shifting channel 

Evidence was held to sustain judg¬ 
ment quieting plaintiff’s title to land 
adjoining his former holding on 
ground that it had been added by ac¬ 
cretion in course of .shifting of chan¬ 
nel of river.—Mercurio v. Duncan, 
269 N.W. 901, 131 Neb. 767. 

92. N.D.—Oberly v. Carpenter, 274 
N.W. 509, 67 N.D. 405. 

45 C.J. p 530 note 96 [a] (3). 

Ice gorge 

Evidence held to show that land 
was formed by an accretion and not 
by ^n avulsion resulting from an ice 
gorge.—Conkoy v. Knuclsen, 8 N.W. 
2d 538, 143 Neb. 5—Wiltse v. Bolton, 
272 N.W. 107. 132 Nob. 354. 

Flood affording evidence of a'vulsion 
The fact that a change occurs dur¬ 
ing a flood .season tcnd.s strongly to 
support a finding of avulsion.—Craig 
V. Leonard, 232 P. 235, 117 Kan. 376. 

93, Iowa.—Rupp V. Kirk, 4 N.W.2d 
'264, 231 Iowa 1387. 

Mo.—Curry v. Crull, 116 S.W.2d 125, 
34 2 Mo. 553. 

45 C.J. p 630 note 96 [a] (4). 

Cutting of slough 

Evidence that river bed shifted 
away from plaintiff’s land, and that 
subsequently, during high-water 
years, the river current cut a slough 
through the accreted land, leaving a 
slough thereafter, was held to show 
that plaintiff had title to the land by 
accretion as against contention that 
the accreted land was merely an Is¬ 
land. — Curry v. Crull, supra. 
Position of sand bar 

The fact that a sand bar extending 
from the shore Into the channel is 
higher at the side next to the chan¬ 
nel than next to the shore is not in¬ 
consistent with the claim that the 
land was an accretion to the shore. 
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longed to an island and not to the mainlands^ or 
to the mainland and not to an island,^® and that 
land constitutes accretions to an existing island and 
not the formation of an independent island.^^ Like¬ 
wise, in various cases the evidence has been held 
sufficient to show that the land was not an accre¬ 
tion,^7 but was an island.On the other hand, in 
particular cases the evidence has been held insuf¬ 
ficient to show various matters,such as that the 
land was an accretion,^ or that the land was an in¬ 
dependent island formation.^ 

§ 86. Avulsion 

a. In general 

b. Effect of avulsion 

c. Procedure 

a. In General 

An avulsion Is the sudden and perceptible change of 
the channel of a stream forming a boundary whereby 
it abandons its old bed for a new, or the removal of a 
substantial quantity of earth from the land of one pro¬ 
prietor and Its deposit on that of another by the sudden 
and perceptible action of water. 

Avulsipn is the sudden and rapid change of the 
channel of a stream which is a boundary, whereby it 
abandons its old and seeks a new bed,^ '^Avulsion’' 
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has also been defined as the removal of a consider¬ 
able quantity of earth from the land of one propri¬ 
etor and its deposit on or annexation to the land of 
another, suddenly and by the perceptible action of 
watcr.4 These definitions express distinct ideas, 
that is,^ that of a sudden and violent change in the 
channel of a river regardless of what becomes of 
the land washed away, and that of bodily tearing 
away of a piece of land from one owner and add¬ 
ing it to the land of another so that it can be identi¬ 
fied.® Although there is authority that, under the 
second definition in order to constitute the action of 
the water avulsion, the land wrested away should 
be capable of identification in its new location,^ it 
has been held that, where the nature of the river is 
such that it is improbable that banks torn away by 
its sudden migration are transferred bodily to an¬ 
other place, it is not essential that the land torn 
away be removed intact, so as to be capable of lo¬ 
cation or identification.® The slow drying up of the 
old channel during a period of years after a sudden 
change does not make the abandonment of the chan¬ 
nel of the river any the less an avulsion.^ The le¬ 
gal effect of an act of the government in changing 
the main channel or current of a river has been held 
analogous to a change caused by avulsion,!® al- 


—Kansas v. Meriwotber, Kan,, 1S2 
457, 106 C.C.A. in. 

94. Ark.—IMosT^y-nonni.son v. Max¬ 
well, 225 S.W. 646, 146 Ark. 482. 

95. Ky.—Wliitsoji V. Morris, 201 S. 

W.2d 102, n04 Ky. 447. s 

Or.*—Slate v. Imlah, 294 P. 104'6. 125 
Or. 66. 

Gradual rocessiosx 
In action to <iuiot title, evkl<*nc(* 
supporleci jucUrmeiit for clfft'ndant.s 
on ground Unit river bad cut into <b‘- 
fcnclants' land and then gradually 
rocedod, adding the tract in dis]>utG 
to defendants’ land by accretion, 
rather than adding such tract to 
plaintiffs portion of an island by 
accretion.—Chicago Mill & Liimln'r 
Co. V. TuJly, C.C.A.Ark., 130 P.2d 268. 

96. Ark.—Crow v. Johnston, 194 S. 
W.Zd 193, 209 Ark. 1063. 

Position of willows 
Bvldi^nco that the largest willows 
on land formed in river wore on the 
northern end adjoining an island, 
and that the willows diminished in 
size at the southern end which tap¬ 
ered off in a sand bar, was entitled 
to weight as tending to show that 
the land was part of accretions to 
the Island and not an independent 
island.—Crow v. Johnston, supra. 

97. Neb.—Davis v. Mohr, 275 N.W. j 

865, 133 Neb. 478. j 

N.D.—State v. Loy, 20 N.W.2d 668, 
74 N.D. 182. 

45 C.J. p 630 note 96 [a] (2). 


93. N.D,—State v. Ijoy, supra. 

! Sand bar 

Evidence showed that sand bar 
was not an “accretion” to tide larals 
acquired hy plaintiff from state, but 
constituted separate island belong¬ 
ing to state.—Katz v. Patterson, 296 
l\ 54, 125 Or. 440. 

99. Iowa.—Todd V, Murdock, 300 N. 

\V, 284, 220 Iowa 1121. 

N.Y.—(bicker v. Town of ITunting- 
tun, 3 N.y.S.2d 788, 254 App.Div. 
10 . 

Wis.—Jan.sky v. City of Two lUvers. 

278 N.W. 527, 227 Wis. 228. 

Shifting of river bed 
Kvi(l<‘nco in an action asking to be | 
allowed to purchase Island school 
land, wlKTein adjoining landowners 
claimi^d the land as an accretion, was 
held not conclusively to show that 
artilhdal obstructions caused a sud¬ 
den and perceptible shifting of the 
bed of the riv(ir.—Adams v. Pober- 
son, 165 P. 22, 07 Kan. 198. 

1. Mo.—Withers v. Kansas City 
Suburban Belt R. Co., 126 S.W. 
422, 22G Mo. 373. 

Neb.—Curron v. A!l Persons Having 
or Claiming Any Interest in Cer¬ 
tain Real Estate, 31 N.W.2d 405, 
149 Neb. 477. 

45 C.J. p 630 note 90 [b], 

2. U.S.—Chicago Mill & Dumber 
Co. V. TuUy, C.C.A.Ark„ 130 F.2d 
268. 


3. Town.--Bone v. May, 225 N.W. 
367, 268 Iowa 1691. 

Kan.- -Corpus Juris quoted in State 

V. Stockman, 298 P. 640, 650. 133 
Kan. 7. 

Nch.—Conkey v. Knudsen. 8 N.W.2d 
528, 142 Nch. 5 ■ -Mercurio v. Dun¬ 
can, 260 N.W. 901. 121 Neb. 707. 
45 C.J. p 620 note 3—6 C.J. p 876 
note 62, 

4. Wis.—Attorney General v. Bay 
Boom tViid Rice, etc., Co., 178 N. 

W. 569, 172 Wis. 262. 

45 C.J. p 521 note 4—6 C.J. P 876 
note 62. 

5. Kan.—Wood v, McAlpine, 118 P. 
1060, 85 Kan. 657, 121 P. 016. 86 
Kan. 804. 

6* Kan.—Wood V. McAlpine, supra. 

7. Mo.—Benson v. Morrow, 61 Mo. 
345. 

8. Kan.—Wood v. McAlpine, 118 1’. 
1060, 85 Kan. 657, 121 P. 016, 86 
Kan. 804. 

46 C.J. p 531 note 9, 

9. Kan.—Corpus Juris quoted in 

State V. Stuckman, 298 1\ 640, 650, 
123 Kan. 7. 

45 C.J. p 631 note 10. 

la Ga.—James v. Slate, 72 S.E. . 
600, 10 Ga.App. 13. 
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though there is also authority to the contrary,^! 
The movement of the channel of a river during a 
course of years, resulting from a shift in the chan¬ 
nel higher up the stream or from some other cause, 

is not an avulsion.^2 

Distinctions, “Avulsion^’ has been distinguished 
from ''accretion,'' as discussed supra § 81 a, "allu- 

vion,"i3 and "erosion."i4 

b. Effect of Avulsion 

Some authorities hold that an avulsion does not 
change the title to land covered or uncovered thereby. 

Ordinarily an avulsion does not divest the title to 

lands covered,15 or uncovered,!^ or shifted by the 

action of the stream or confer title to lands un¬ 
covered by the watcr.i^ If the land afterward re¬ 
appears, the riparian owner retains his title there¬ 
to,provided the identity of the land can be es¬ 
tablished,20 although it has been held that, where 
land is obliterated by an avulsion, the owner loses 
title thereto.21 Further, a riparian owner may re¬ 
claim lands submerged by an avulsion either by nat¬ 
ural or by artificial means .22 It has been held that, 
in applying the law of avulsion, it is immaterial 
whether a stream is navigable or nonnavigablc,^^ 
as the same principles apply to each.24 

It is only when the change in the stream is sud¬ 
den, or violent, and visible, that the title remains the 
same. It is not enough that the change may be dis¬ 
cerned by comparison at two distinct points of 
time. It must be perceptible when it takes placc,25 
and a loss of land caused by washing away from 
time to time during a course of years by heavy 
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floods and freshets in a rapidly flowing stream falls 
on the riparian owner and he cannot claim the land 
submerged by this process.26 However, when a 
navigable stream changes its main channel of navi¬ 
gation, not by creeping over the intermediate lands 
between the old channel and the new one, but by 
jumping over them or running around them and 
making or adopting a new course, title to riparian 
lands remains unaffected, notwithstanding the 
change from the old channel to the new one was 
wrought gradually during several years by the in¬ 
crease from year to year of the proportion of the 
waters of the river passing over the course which 
eventually became the new channel, and the de¬ 
crease from year to year of the proportion of its 
waters passing through the old channel until finally 
the new channel became the main channel of navi- 
gation.27 The doctrine of accretions generally has 
no application to the filling up of the old channel of 
a stream abandoned by an avulsion ;28 but as long 
as the current flows in a partially abandoned bed 
the law of accretions applies.29 

Where an avulsion covers a riparian owner's land, 
he retains an exclusive right to the use of such land 
covered by water, subject only to the public right of 
navigation where that is possible.20 Where the 
shore recedes as the result of an avulsion, it has 
been held that the public has the same right of pas¬ 
sage of the new foreshore as it has over the old .21 
Land reappearing outside the original boundaries 
of a riparian owner's property belongs to the owner 
of the bed of a stream and not to the former ri¬ 
parian owner where the latter's land was taken by 


11. Or.—Glllihan v. Cieloha, 145 l\ 
1001. 74 Or. 462. 

12. IT.S.—AndorHon-TuIIy Co. v. 
Winemnn, O.C.A.Ark., 272 F. 81. 

13. Md.—LInthicum v. Coan, 2 A. 
826. 64 Md. 439. 64 Am.R. 775. 

45 C.J. p 530 note 3 [b] (1). 

14. N.y.—In re Buffalo, 99 N.E. 850, 
206 N.Y. 319. 

45 C.J. p 531 note 3 [b] (3)-(5)—G 
C.J. p 876 note 62 [c]. 

16, Iowa.—Sheldon v. Chambers, 
281 N.W. 438, 225 Iowa 716. 

K.Y.—City of New York v. Realty 
A.<^socIates. 176 N.E. 171, 256 N.Y. 
217. 

45 C.J. p 531 note 16, 

Effect of avuLsIon on boundaries: 
Generally see Boundaries § 34. 

Of state see States 5 18, also 69 
C.J. p 58 note 31-p 62 note 38. 

16, Okl.—City of Tulsa v. Commis- 
sionens of Land Otiice, 101 P.2d 
246, 187 Okl. 82. 

46 C.J. p 531 note 17, p 558 note 41. 

17. Okl.—City of Tulsa v. Commis¬ 


sioners of Land OHlce, lOl P.2d 
216, 187 Okl. 82. 

45 C.J. p 532 note 18. 

18. Kan.—.State v. Stockman, 298 P. 
649, 133 TCan. 7. 

45 C.J. p 532 note 19. 

19. Iowa.—Payne v. Hall. 185 N.W. 
912, 192 Iowa 780. 

45 C.J. p 532 note 20. 

20. Iowa.—I-^ayne v. Hall, supra, 

45 C.J. p 532 note 21. 

21. Neb.—Wilt.se v. Bolton, 272 N. 
W. 197, 132 Neb. 364. 

22. N.Y.—People v. Steeplechase 
Park Co.. 143 N.Y.S. 503, 82 Misc. 
247, 256, modified on other grounds 
113 N.B. 621, 218 N.Y. 469. 

45 C.J. p 532 note 22. 

23. Okl.—Goins v. Merry man, 80 P. 
2d 2'68, 183 Okl. 155. 

24. Okl.—Goins v. Merryman, supra. 

25. U.S.—Philadelphia Co. v. Stim- 
son, AppD.C., 32 S.Ct. 340, 223 U. 
S. 605, 56 L.Ed. 570. 

26. U.S.—Philadelphia Co. v. Stim- 
son, supra. 


27. U.S.—Oklahoma Land Offico 

Com'rs V. U. S., C.C.A.Okl., 270 F. 
110, appeal dhsmissed 43 S.Ct. 14, 
2G0 U.S. 753, 67 L.Kd. 497—Davis 
V. Anderson-Tnlly Co., Ark., 252 F. 
681, 164 C.C.A. 521. 

Necessity that accretioas be affixed 

Accretions to riparian lands as re¬ 
sult of avul.sion must be actually 
afriX(^d to such lands before they can 
bo claimed as part thereof.—U. S. v. 
Flower, C.C.A.Neb., 108 F.2d 298. 

28. U.S.—^Arkansas v. Tennessee, 38 
S.Ct. 301, 246 U.S, 158, 62 L.Ed. 
C38. 

45 C.J. p 533 note 27. 

29. U.S.—Arkansas v. Tennessee, 38 
S.Ct. 301, 246 U.S. 158, 62 L.Ed. 
638. 

45 C.J. p 533 note 28. 

30. Ill.—Lincoln Park v. Fahrney, 
95 N.B. 194, 260 Ill. 256. 

31. N.Y.—People v. Steeplechase 
Park Co., 143 N.Y.S. 603, 82 Misc. 
247, modified on other grounds 113 
N.B. 621, 218 N.Y. 459, 
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avulsion.22 While it has been held that an avulsion 
or sudden change in the channel of a stream after 
the admission of a state into the Union does not 
divest the state of its title to the abandoned channel 
which had previously vested in it,^3 where a sudden 
and permanent change in the channel takes place 
while title is in the federal government and before 
the admission of a state to the Union, the title to the 
old channel is freed from the trust for the future 
state and the state never acquires title to the old 
channel. 

Under some statutes, if a river opens itself a new 
bed by leaving its former channel, the owners of the 
soil newly occupied take, by way of indemnification, 
the former bed of the river, each in proportion to 
the quantity of land he lost.25 Under such a stat¬ 
ute, land uncovered by a river after it had acquired 
a double width by the caving in of a narrow strip 
of land separating its two beds was not acquired by 
the owners of this narrow strip, where the river 
did not as an immediate result of the cavc-in open 
its new bed by leaving its former channel, but the 
river after acquiring its double width gradually va¬ 
cated its chaniiel.26 

Nonuscr, A private owncr^s nonuser of lands 
covered by avulsion docs not confer title thereto on 
the state on the theory of the private owner’s aban¬ 
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donment of title or his acquiescence in the state’s 
acquisition thereof.27 

In Texas on abandonment of its bed by a naviga¬ 
ble and nontidal stream the land in tlic abandoned 
bed belongs to the riparian owner^S and not to the 
state,and, where the river by process of avulsion 
leaves its old bed and enters a new bed through land 
owned by a person in fee simple, such person loses 
title to as much of his land as is occupied by the 
new bed,40 but he does not lose his title to as much 
of the land as lies between the old bed and the new 
bcd.4i Under Mexican law, as declared by the Tex¬ 
as courts, the bed of a navigable nontidal river, be¬ 
longing to the government, becomes the property of 
riparian owners when the river suddenly changes its 
course and abandons its former bed,42 and the 
rights of riparian owners to an abandoned river bed, 
as such rights existed on the date of INIarch 2, 1836, 
were preserved to them by the treaty of Guadalupe 
Hidalgo,43 and such riglits were vested property 
rights protected by the Texas constitution.^^ The 
state of Texas, as successor to the Mexican gov¬ 
ernment, secured a base or detenninahic fee to the 
bed of a navigable nontidal river, such fee being cle- 
tenninablc in favor of riparian owners on the riv¬ 
er’s ahandonincnt of its hed.**!^ It has beoii declared 
by the Texas courts that, under the English com- 
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32. Kan.-—Tntfon v. Hutson, 65 P.2d 
676, 145 Kan. 389. 

33. U.S.—-U. S. V. EldredffO, D.C. 
Mont., 33 F.Supp. 837, 

Wash.— Geor^Q v. Pierce County, 191 
1> 406. Ill Wash. 495. 

If land origrinally surveyed as part 
of a river was within the bed of the 
river when a state was admitted into 
the Union, and the river was then 
navigable at that point, the state be¬ 
came the owner thereof so that a 
subsequent change of the course of 
the river by avulsion did not divest 
Its ownership.—City of Tulsa v. 
Commissioners of Land OfTicc, 101 P. 
2d 246, 187 Old. 82. 

Public lauds 

Ijands in place when a survey was 
made and adjoining lands were 
homesteaded, lying between the 
meander line and the low-water 
mark of the Missouri River, which 
subsequently changed its channel, 
continued to be the property of the 
United States, except the abandoned 
bed of the river, which belonged to 
the state.—U. S. v. Eldredge, D.C. 
Mont., 33 F.Supp. 337. 

34. Wash.—George v. Pierce Coun¬ 
ty, 191 P. 40'6, 111 Wash. 495. 

35. La.—Fitzsimmons v. Cassity, 
App., 172 So. 824. 


Encouragement of new channel 
Fact that now channel acro.ss 
I)oninsula was encouraged by act of 
man did not render statute inappli- 
c.nblo.—Fitzsimmons v. Casaity, su¬ 
pra. 

Knowledge of statute 
Persons who acquire property ad¬ 
jacent to navigable streams are im¬ 
pressed with knowledge of statute 
providing that owners of sol] newly 
occupied by river due to a shift in 
its channel may take former bed of 
river, and sovereign is also bound by 
such statute.—^Fitzsimmons v. Cas¬ 
sity, supra, 

KTavigability 

Ownership of former bed of river 
did not remain in state becau.se for¬ 
mer bod remained covered with wa¬ 
ter and was susceptible to naviga¬ 
tion in fact, whore It partook more 
of the character of a shallow lake 
than a navigable stream, especially 
in view of statute which makes no 
exceptions in conferring ownership 
of abandoned river beds on those 
who.se land has been taken by now 
channel,—Fltz.simmons v. Cassity, 
supra. 

36. La.—Slrohccker v. Robinson, S5 
So. 627, 147 La. 652. 

37. N.Y.—City of New York v. 
Realty Associates, 176 N.B. 171, 
25$ N.Y. 217. 


33. Tex.—Maufrais v. State. 180 S. 
W.LM 14 4, M2 T*‘X. .Martry v. 

Robison. 56 S.W.2d 4ns. I22 Tox. 
213, overruling SiddjUl v. Hudson, 
Civ..\pp., 206 i^.W. 3KL 

39. Tex.—Manry v. Robison, 56 B. 
\V.2d 43S, 122 Trx. 213. 

40. Tex.—Mnufrais v. Kiafc, ISO S. 
W.2d 114. M2 Tex. 559. 

41. Tex.—'Maufrai.s v, State, supra. 
Island 

Where island in navigable river l.s 
fornu‘d by cutting off p.art of ri¬ 
parian owiP'r'.M laud, the state own.s 
only that part of land used by the 
river for its bed, and the title to the 
! remainder of tie* land remains in the 
: riparian owner.—Maufraia v. State, 
supra. 

42. Tex.—lilanry v. Robison, 66 S. 
W.2d 438, 122 Tex. 213. 

Under the civil law as admlni.s- 
tered in Mi xico the right of a ri¬ 
parian owner to succet»d to an aban¬ 
doned river bed Is a property right 
such as his right to accretions and 
land left by reliction, and all .such 
rights are referable to right of prop¬ 
erty by “accession.''—Manry v. Rob¬ 
ison, supra. 

43- Tex. —Manry v. Robison, supra. 

44- Tex. —Manry v. Robison, supra. 
45. Tex. —Manry v. Robison, supra. 


186 



65 C.J.S. 


NAVIGABLE WATERS 


mon law there was no rule that the bed of a naviga¬ 
ble and nontidal stream became the property of the 
sovereign on the stream’s abandonment of such 
bed,"^® and in adopting the common law Texas 
adopted the rule whereby on change of course by a 
navigable nontidal river the title to its abandoned 
bed is in the riparian owners,and the claimed rule 
of the common law that the sovereign acquires own¬ 
ership of the beds of tidal streams on abandonment 
by the stream has not been applied in Texas to non¬ 
tidal streams,^8 so that the rights of riparian own¬ 
ers to abandoned beds of navigable nontidal streams 
are the same whether the grant preceded or followed 
the independence of Texas from Mexico.^^ Fur¬ 
thermore, the fact that a claimant became riparian 
only by subsequent erosion has been held not to 
preclude his acquiring rights to an abandoned river 
bed of a navigable nontidal stream under either the 
Mexican or common-law doctrines.^o The fact that 
water covers part of the land in an abandoned river 
bed of a navigable and nontidal stream does not 
make the state the owner instead of the riparian 
holdcr.51 

c. Procedure 

In the event of a dispute as to whether land resulted 
from accretion or avulsion, It has been presumed that it 
resulted from accretion. 

The general rules of procedure in civil actions ap¬ 
ply in an action involving an avulsion. Accord¬ 
ingly, the question what constitutes an avulsion is 
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one of law,53 but whether an avulsion occurred at 
a certain time and place is a question of fact.54 In 
the event of a dispute as to whether land resulted 
from accretion or avulsion, it has been presumed 
that it resulted from accretion,55 and land conceded- 
ly lying between riparian lots, as surveyed by the 
government, and the present bank of a stream will 
be presumed to be the result of accretion and not 

of avulsion.56 

§ 87. Erosion or Submergence, and Reap¬ 
pearance of Land Thereafter 

a. Erosion 

b. Submergence 

c. Reappearance of land after submer¬ 

gence or erosion 

a. Erosion 

Erosion Is the gradual eating away by current or 
tide of the soil of a riparian or littoral owner, and may 
result In the loss of his title to the land occupied by 
water. 

Erosion is the gradual eating away of a riparian 
or littoral owner’s soil by the operation of currents 
or tides.57 Generally, the title of a littoral proprie¬ 
tor may be lost by erosion,58 and there is authority 
that the ownership of such land is acquired by the 
state.59 It has been held that the loss of land by 
erosion carries with it all incidents of ownership,5^ 
and that a person who has lost land by erosion has 


46. Tt‘X.—Manry v. Robison, supra. 

47. Tox.—Manry v. Robison, supra. 
All sucli streams 

Common-law rule that abandoned 
riV(T b(‘d.M are riparian owners’ prop¬ 
erty wa.s held applicable in Texas to 
all nontidal slr(‘ams navi^-able in 
fact or law.—Manry v. Robison, su¬ 
pra. 

48. Tex.—Manry v. Robison, supra. 

49. Tex.—Manry v. Robi.son, supra. 

50. Tex.—Manry v. Robison, supra. 

51. Tex.-—Jklanry v. Robi.son, supra. 
Temporary lakes are u.sually to be 

found in such abandoned river beds 
and their presence does not change 
the law applicable.—Manry v. Robi¬ 
son, supra. 

62. U.S.—Shapleigh v. United 
Farms Co., CU.A.Tex., 100 F.2d 
2S7. 

Sufflciency of evidence 

Neb.—Cun key v, Knudsen, 8 N.W.2d 
538, 143 Neb. 5. 

N.Y.—Marba Sea Bay Corporation v. 
Clinton Street Realty Corporation, 
284 N.Y.S, 50, 246 App.Div. 764, af¬ 
firmed 5 N.E.2d 824, 272 N.Y. 292, 
reargument denied 16 N.E.2d 74, 
278 N.Y. 485. 


53. U.S.—Isclin v. C. W. Hunter Co., 
C.A.La., 173 P.2d 388. 

54. U.S.—Isclin V. C. W. Hunter Co., 
supra. 

55. Iowa.—^Arnd v. Harrington, 287 
N.W. 292, 227 Iowa 43—Bone v. 
May, 225 N.W. 367, 208 Iowa 1094. 

58. Iowa.—^Kitteridge v. Ritter, 151 
N.W. 1097, 172 Iowa 55. 

57. N.Y.—Michelson v. Ueskowicz, 
65 N.Y.S.2d 831, affirmed 63 N.Y.S. 
2d 191, 210 App.Div. 1042. 

45 C.X P 633 note 33—21 C.J. p 822 
note 76. 

5'8. N.J.—Harz v. Board of Com¬ 
merce and Navigation, 7 A.2d 803, 

126 N.J.Ecj. 9, affirmed Harz v. 
Board of Commerce and Naviga¬ 
tion of New Jersey, 12 A.2d 879, 

127 N.J.Bq. 341. 

N.Y,—Michelson v. Leskowicz, 55 N. 
Y.S.2d 831, affirmed 63 N.Y.S.2d 
191, 270 App.Div, 1042. 

Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenn.App. '643. 

45 C.J. p 633 note 34. 

Fluctuation of line 

Where land Is bounded by the 
ocean or an arm then'of, or other 
tidal waters and even by a river, it 
carries with it the liability of such 
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a line to fluctuate by the action of 
the water.—Michelsen v. Deskowicz, 
55 N.Y.S.2d 831, affirmed 63 N.Y.S.2d 
191, 270 App.Div. 1042. 

59. Iowa.—Rupp V. Kirk, 4 N.W.2d 
264, 231 Iowa 1387. 

Da.—Miami Corporation v. State, 173 
So. 315, 186 Ua. 784, certiorari de¬ 
nied Miami Corporation v. State of 
Louisiana, 68 S.Ct 19, 302 U.S. 
700, 82 L.Bd. 541. 

N.J.—Harz v. Board of Commerce 
and Navigation, 7 A.2d 803, 126 
N.J.Hq, 9, aifirmod Harz v. Board 
of Commerce and Navigation of 
New Jersey, 12 A.2d 870, 127 N.J. 
Bq. 341. 

Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenn.App. 643. 

45 aJ. p 533 note 35. 

SO. N.Y.—In re Buffalo, 99 N.E. 860. 

206 N.Y. 319. 

Obliteration of title 

It has been held that erosion of a 
river cutting entirely across riparian 
land and into the land of another 
operates to obliterate the title of 
him whose land was originally ri¬ 
parian.—Dailey v. Ryan, 21 N.W.2d 
61, 71 S.D. 68, applying Nebraska 
law. 
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no perpetual right of reclamation.^^ Thus title to 
riparian land is permanently lost where such land 
has completely disappeared by imperceptible erosion 
under conditions which support no reasonable hope 
or expectancy that it can ever be reclaimed, or 
where such land has disappeared by erosion under 
conditions under which there is no prospect of its 
restoration, by any process, either natural or artifi¬ 
cial.Where a riparian tract completely disap¬ 
pears by erosion so that an adjoining nonriparian 
tract becomes adjacent to the water, the latter tract 
becomes riparian as if it had originally been such,®^ 
and the new tract, having become riparian, may 
have riparian rights.^® However, where the owner 
of a remote tract is a grantee of a riparian owner 
who has reserved title to the shore land, the ero¬ 
sion of the shore to the boundary of the remote tract 
docs not give the grantee a right to reclaim such 
shore land. h has also been held that, in order to 
destroy the littoral owncris title by erosion, it must 
be accompanied by a transportation of the land be¬ 
yond the owner's boundary,and that any claim 
of title to property based on erosion should be 

strictly construed.^S 

The title to govcrnmcnt-omied land bordering on 
a river is subject to the same rules in respect of the 
effect of erosion as is privately owned land,^^ so 
that, if the land is cut off by erosion, the govern¬ 
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ment loses title thereto.*^® Erosion along tidal wa¬ 
ters extends the domain of the state. 

b. Submergence 

Submergence is the disappearance of land under wa¬ 
ter and it may result in loss of proprietorship. 

“Submergence" has been defined as the disap¬ 
pearance of land under water and formation over 
the land of a more or less navigable body."- Gen¬ 
erally speaking submergence of land results in loss 
of the proprietorship thereof, subject to recovery 
on exclusion of the water by natural or artificial 
means,74 and title to lands submerged may pass to 
the state.'^^ On the other hand, a littoral owner has 
been held not to lose title to his lands by the en¬ 
croachment of tides so that they are covered by the 
sea water in ordinary tides.*^^ The owners of land 
submerged by the creation of a navigable lake by an 
earthquake do not lose title to their tracts as long as 
they can be reasonably identified.'^^ 

c. Reappearajice of Land after Submergence or 

Erosion 

Land reappearing after submergence or erosion may 
return to its original proprietorship where it is suscep¬ 
tible of identification, but there Is a conflict of authority 
as to whether accretions forming to remote land follow¬ 
ing erosion of a tract Intervening between It and the 
water should belong to the new riparian owner or revert 
to the original riparian owner. 
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61. N.r.—In re lUifTalo, 99 N.I3. ’850, 
206 N.Y. 319. 

62. N.Y.—In ro Buffalo, supra. 

63. N.Y.—In re Buffalo, supra. 

64. Conn.—^Welles v. Bailey, 10 A. 
666, 55 Conn, 292, 3 Am.S.R. 48. 

45 C.J. p 533 note 45. 

65. N.Y.—Nasha Holding Corp. v. 
Ridge Bldg. Corp., 223 N.Y.S. 223, 
221 App.Div. 238. 

46 C.X p 533 note 46. 

66. Minn.—Gilbert v. Eldridge. 49 N, 
W. 679, 47 Minn. 210, 13 L,R.A. 
411. 

67. N.Y,—Mulry v. Norton, 3 N.E. 
531, 100 N.Y. 424, 63 Am.R. '206. 

4^5 C.J. p 633 note 37. 

68. Fla.—Miller v. Bay-To-Gulf, 193 
So. 42'5, 141 Ela. 452. 

68, Iowa.—Bigelow v. Herrlnk, 206 
N.W. 631, 200 Iowa 830. 

70. Iowa. — Bigelow v. Herrink, su- 
pra. 

71. N.J.—Seacoast Real Estate Co. 
V. American Timber Co., 113 A. 
489, 92 N.J.Eg. 219. 

72. N.Y.—Michelsen v. Leskowicz, 
■66 N.Y.S.2d 831, affirmed 63 N.Y.S. 
2d 191, 270 App.Div. 1042. 

73. N.Y. —^Michelsen v. Leskowicz, 
supra. 


Base and determinable fee 

The title of a riparian owner Is 
a base fee, determinable on tlie oc¬ 
cupancy of his soil by navigable 
river.—State v. R. E. 3ones Gravel 
Co., Clv.App., 175 S.W.2d 730. modi¬ 
fied on other grounds 180 S.W.2d 144, 
142 Tex. 659. 

74. N.Y.-^City of New York v. Fclt- 
t man, 243 N.Y.S. 625, 230 Apr>.I>iv. 

299, modified on other grounds In 
re Public Beach in City of New 
York, 176 N.E. 6, 260 N.Y. 156. 

75. La.—Miami Corporation v. State, 
173 So. 315, 186 La. 784, certiorari 
denied Miami Corporation v. State 
of Louisiana. 58 S.Ct. 19, 302 U. 
S- 700, 82 L.Ed. '541, and overruling 
State v. Erwin, 138 So. 84, 173 La. 
507. 

Insusceptible of private ownership i 
Where bank of navigable body of i 
water becomes submerged by action 
of natural forces, submerged por¬ 
tion becomes part of “bed" or bottom 
of body of water in fact, and, there¬ 
fore, state’s property by virtue of Its 
inherent sovereignty as a matter of 
law; and the submerged area be¬ 
comes a portion of the ‘'bed" and is 
Insusceptible of private ownership, 
regardless of whether It is a body 
of fresh water, the sea, or an arm 
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(tf the sea.—^^Ilaml Corporntion v, 
State, 17,3 So. 315. 186 La. 784, cer¬ 
tiorari deniitd Miami Corporation v. 
wState of Louisiana, 68 S.Ct. 19, 302 
U.S. 700. 82 L.Ed. 541. 

Under Mexican civil law, land oc¬ 
cupied by navigable nontidal river by 
erosion became property of sover- 
! eign.—Manry v. Robison, 56 S.W.2d 
438, 122 Tex. 213. 

Bamming lake 

Title to lands submerged by the 
artificial raising of th(* level of the 
waters of a lake by a dam has been 
held to pass to the state.^—Attorney 
General v. Bay Boom Wild Rice, etc., 
Co., 178 N.W. 569, 172 Wi.s. 363. 

76. Philippine.—Buzon v. Manila, 13 
I>hilippine 324. 

Tex.—Fisher v. Barber, Civ.App., 21 
S.W.2d 669. 

Biglits inhoreat ia owaership 

Subscduent grantee as owner of 
fee in soil acquired before waters 
submerged it was held entitled to en¬ 
joyment of rights inherent in own¬ 
ership.—Fisher v. Barber, supra. 

77. Tenn.—State v. West Tennessee 
Land Co-. 158 S.W. 746, 127 Term. 
575, Ann.Cas.l914B 1043, 

45 C.J. p 634 note 5L 
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Ordinarily where, after submergence, the water 
disappears from the land, either by gradual retire- 
ment or elevation of the land by natural or artifi¬ 
cial means, and its identity can be established by rea¬ 
sonable marks, or by situation or boundary lines, the 
proprietorship returns to the original owner,and 
it has been held that land lost by erosion may be re¬ 
turned by accretion,or by the exclusion of the 
water by artificial means,on which the ownership 
temporarily lost will be regained.^i While the prin¬ 
ciples governing the acquisition of land by accretion 
or reliction have a bearing on the case, they are 
not strictly determinative of the controversy.S2 

Where a tract of land originally not contiguous 
to a stream or other navigable body of water be¬ 
comes so through the gradual washing away of an 
intervening tract so that the boundary line is de¬ 
stroyed, the rule which appears to be more common¬ 
ly accepted is that such tract becomes riparian and 
is entitled to accretions, even though they extend 
over the location of the former boundary line.^^ 
According to other authorities, however, the orig¬ 
inal nonriparian owner takes only to his former 
boundary line as restored.^^ Where the original ri¬ 
parian owner’s land has not completely disappeared 
by erosion, accretions to what remains of his land 
restore his rights as against the owner of the remote 
tract whose land in the course of the erosion had 
in part become riparian,^5 and, where only a part 

7S. U.S.^—Corpus Juris cited in 

U. S. V. Property on Pinto Island, 

D.C.Ala,. 74 F.Supp. 02, 104— 

Ooorffo W. Armbrustor, Jr., Inc., v. 

City of Wildwood, D.C.N.J., 41 F. 

2cl S20. 

N.T.—Morris v. Brooke, *25 Alb.L.J. 

90. 

45 C.J. p 534 note 53, 

Island 

<1) Title to an Island is not lost 
where it was totally submerged tor 
a considerable period of time but has 
reappeared and is capable of identiii- 
cation. 

Ill,—Pandolph v. Hinck, 115 N.E. 182, 

277 111. 11. 

S.l>.—WaUlner v. Blachnik, 274 N.W. 

837, 65 S.D. 449. 

(2) If an island washes away and 
accretions to the bank of the main¬ 
land continue from time to time until 
the former location of the island is 
covered therewith, the owner of the 
mainland and not the former owner 
of the island is entitled to it-—Buse 
V. Russell, 86 Mo. 209. 

(3) But, if an island is washed 
away and then reforms on the same 
bed, he who owned it before its dis¬ 
appearance owns it after it is re¬ 
formed.—Buse V. Russell, supra. 

79, U.S.—Corpus Juris cited in 

Anderson-Tully Co. v, Murphree, C. 


of riparian land is washed away and accretion be¬ 
gins to form to this and other adjoining riparian 
lands, there should be an equitable apportionment 
of accretions in accordance with the water front¬ 
age at the time the accretions began to form.^5 It 
has been held that, where, in such a case, the remote 
owner has lost part of his own land in the course of 
the erosion, he is entitled not only to all land formed 
by accretion within the original lines of his bound¬ 
aries, but also to an equitable proportion of the 
land formed oil the original riparian owner’s re¬ 
maining land.S7 

If part of the mainland is gradually washed away 
and such land reforms in the stream, but not be¬ 
ginning at the water’s edge, it does not belong to 
the riparian proprietor, although it is within the 
boundaries of the original .survey,unless the rule 
has been changed by statute.^9 

The purpose and effect of statutes providing that 
all land forming in navigable waters of the state 
within original boundaries of a former owner of 
riparian land shall belong to him are to give him 
title where his land is reformed as an island within 
the boundaries of his original grant, go that the 
title will not revert to the state,and such statutes 
do not apply to land not formed as an island, ^2 or 
to any portion of an island that may lie outside the 
former owner’s original boundaries. Such a stat- 

382—Crandall v. Allen, 24 S.W. 172, 
118 Mo. 403, 22 L.R.A. 591. 

86. Tonn.—Cunningham v. Pro vow, 
192 S.W.2d 338, 28 Tenn.App. 643. 

87. Kan.—Peukor v. Canter, 63 P. 
617, 62 Kan. 363. 

88. Iowa.—Pay no v. Hall, 185 N.W. 
912, 192 Iowa 780. 

S.D.—Dailey v. Ryaii, 21 N.W.2d 61, 
71 S.D. 58, applying Nebra.'^ka law. 

45 C.J. p 634 note 55. 

89. Ark.—Mills v. Protho, 219 S.W. 
1017, 143 Ark. 117. 

90. U.S.—Anclerson-Tully Co. v. 
Murphree, O.O.A.Ark., 163 F.2d 874. 

Ark.—Knight v. Rogers, 151 S.AV’,2d 
669, 202 Ark. 690. 

91. U.S.—^Anderson-TuUy Co. v. 
Murphree, C.C.A.Ark., 153 F.2d 874. 

Different rule In Arkansas before- 
statute 

U.S.—Anderson-Tully Co. v. Mur¬ 
phree, supra. 

92. U.S.—^Anderson-Tully Co. v. 
Murphree, supra. 

Ark.—Knight v. Rogers, 151 S.W.2d 
6G9, 202 Ark. 590, 

4'5 C.J. p 664 note 49 [al (2). 

93. Ark.—Mills v. Protho, i219 S.W- 
1017, 143 Ark. 117. 

46 C.J. p 629 note 71, p 664 note 49 

[a] (1). 


C.A.Ark., 153 F.2d 874, 881—Corpus 
Juris cited in Chicago Mill & Lum¬ 
ber Co. V. Tully, C.C.A.Ark., 130 F- 
2d 268, 275. 

46 C.J. p 533 note 38. 

80. N.T.—Mulry v. Norton, 3 N.E. 
681, 100 N.T. 424, 63 Am.R. 206. 

81. N.T.—Mulry v. Norton, supra. 

45 C.J. p 633 note 40. 

82. La.—Hughes v. Birney, 32 So. 
30, 107 La. 664. 

83. Iowa.—Bono v. May, 225 N.W. 
367, 208 Iowa 1094—Payne v. Hall, 
185 N.W. 912, 192 Iowa 780. 

Mo.—Docbbeling v. Hall, 274 S.W. 

1049, 310 Mo, 204, 41 A.L.R. 382. 
Term.—Cunningham v. Prevow, 
S.W.2d 338, 28 Tenn.App. 643. 

45 C.J. p 534 note 67. 

Public land 

Where public lands bordering river 
were obliterated by an avulsion of 
river, land formed as result of sub¬ 
sequent accretion was not owned by 
government and, therefore, was not 
subject to homestead entry.—Wiltse 
v. Bolton, 272 N.W. 197, 132 Neb. 354. 

84. Ohio.—Baumhart v. McClure, 
153 N.E. 211, 21 Ohio App. 491. 

46 C.J. p 534 note 68. 

85. Mo.—Doebheling v. Hall, 274 S. 
W. 1049, 310 Mo. 204, 41 A.L.R. 
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iitc has been held applicable to an island formed 
before its cnactment.^^ Subsequent statutes provid¬ 
ing that all islands forming in navigable waters of 
the state after its admission into the Union are to 
be the property of the state have been construed as 
not in conflict with or not operating as a repeal of 


such prior statutes,^5 and the failure of an owner 
to assert his rights as against the state under such 
a subsequent statute has been held not to result in 
a loss of his title to an island forming within his 
original boundaries pursuant to the prior statute,^^ 


VI. LAND UNDER WATER 


§ 88. In General; Definitions 

The extent of land actually covered by any navi¬ 
gable water varies at times with the rise and fall of the 
tide, stream, or lake. Various terms as used with re¬ 
spect to navigable waters have been defined. 

The extent of land actually covered by any nav¬ 
igable water necessarily varies at times with the 
rise and fall of the tide, stream, or lakc.^7 Some 
authorities regard the bed of a navigable stream or 
lakc,^^ or ticlclands and shore lands,as land rath¬ 
er than water; but in other decisions it has been 
said that, in contemplation of law, the soil lying be¬ 
low the line of ordinary high tide is water rather 
than land,'^ Land may be legally, although not phys¬ 
ically, under water,2 as where it was formerly un¬ 
der water and has been filled in by some person or 
persons without authority.^ 

A presumption that certain lands are not in nav¬ 
igable water, even though they are subject to the 
ebb and How of the tide, may obtain where they are 
outside a navigable channel of a certain width which 
a statute declares shall be maintained in the middle 
of a street,'^ or where they are within certain blocks 
granted to a city by a statute evidently enacted for 


the purpose of enabling the cit}" to put them in the 
possession of individuals for improvement and ex¬ 
clude their use for navigation.^ 

Banks. The banks of a river or stream are the 
water-washed and relatively permanent elevations 
or acclivities at the outer lines of the river bed 
which separate the bed from the adjacent upland, 
whether valley or hill, and serve to confine the wa¬ 
ters within the bed and preserve the course of the 
river when they rise to the highest point at which 
they are still confined to a definite channel® The 
term has also been defined in various other ways,'^ 
such as that elevation of land which confines the 
waters in their natural channel when they rise the 
highest and do not overflow the banksthat ele¬ 
vation of land which confines the waters when they 
rise out of the bed that space which the water 
covers when the river is highest at any season of 
the ycar.^® Sometimes by virtue of express statu¬ 
tory provision the banks of a river are understood 
to be that which contains it in its ordinary state of 
high water.^i It has been held that the hank of a 
river ordinarily includes all the land lying between 
the edge of the water at its ordinary low stage and 


94. U.S.—Ander.son-Tully Co. v. 
Murplirce, C.C.A.Arle, 153 F.2d 874. 

95. tJ.S.—Andorson-Tully Co. v. 
Murphroe, supra. 

Unconditional grant 

Where, under the Arkansas Aot 
of 1901. the owners of land on a 
navigable river were given an uncon¬ 
ditional grant of that portion of is¬ 
lands forming in the river within tho 
■boundaries of their original land, 
provisions of 1917 act if construed 
as merely giving such former owners 
preference in the purchase of the 
land from the state would be invalid. 
—Anderson-Tully Co. v. Murphroe, 
supra. 

96- U.S.—^Anderson-Tully Co. v. 
Murphree, supra. 

97. Cal.—Churchill Co. v. Kingsbury, 
174 P. 329, 178 Cal. 654. 

46 C.J. p 634 note 62. 

98. Wis.—Angelo v. Ttailroad Com- 
mi.saion, 217 N.W. 570, 194 Wis. 643 
.—Green Bay, etc., Canal Co. v. Te- 
lulah I^aper Co.. 122 N.W. 1062, 
140 Wis. 417. 


99. Wash.—Hauge v. Walton, 131 P. 
248, 72 Wash. 5'r>4. 

1. Tex.—De Meritt v, Robi.son, 116 
S.W. 796, 102 Tex. 358. 

2. N.J.—Weinberger v. Passaic, 86 
A. 59, 84 N.J.Baw 149. 

3. N.J.—Weinberger v. Passaic, su¬ 
pra. 

45 C.J. p 53'5 note 79. 
lOffect of authorized filling in of sub¬ 
merged land SCO Infra § 113. 

4. Cal.—People v. Southern Vac. Co., 
171 P. 294, 177 Cal. 655. 

5. Cal.—People v. Southern Pac. Co., 
supra, 

6. U.S.—State of Oklahoma v. State 
of Texas, 43 S.Ot. 221, 225, 260 U. 
S. 606, 07 L.Ed. 428. 

Tex.—Motl V. Boyd, 286 S.W. 468, 
4(?7, 116 Tex. 82. 

7. Ark.—Little Rock v. J(‘uryens, 
202 S.W. 46, 47, 133 Ark. 126. 

Other definitions 

(1) Those elevations of land which 
confine the waters when they rise 
out of the bed.—lAttle Rock v. Jour- 
yens, supra—St. Louis, etc., R. Co, v. 
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Ram.sey, 13 S.W. 931, 933. 53 Ark. 
314. 

(2) The steep acclivities on the 
si(It‘.s of a lake, river, or the sea.— 
Ifoopor V. Hobson, 57 Me, 273, 275, 
99 Am.D. 769—6 C.J. p 1178 note 20. 

(3) Similar definitions see 6 C.J. 
p 1178 notes 19, 21-25, 25, p 1179 
notes 26, 29, 30. 

8. U.S.—Barr v. Spalding, D.C.Ky., 
46 F.2d 798, 800. 

Or.—Sun Dial Ranch v. May Land 
Co., 119 P. 758. 762, 61 Or. 205. 

6 C.J. p 1170 note 26. 

9. Or.—Sun Dial Ranch v. May 
Land Co., supra. 

6 C.J. p 1179 note 27. 

10. Me.—Hooper v, Hobson, 67 Me. 
273, 275. 99 Am.D. 769. 

6 C.J. p 1179 note 28* 

11. La.—Ward v. Board of I..ev€e 
Com'i'H of Orleans Levee Di.st., 92 
So. 769. 772, 152 La, 158—State v. 
Richardson, 72 So. 984, 086, 140 La, 
529. 

6 C.J. p 1170 note SL 
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the line which the edge of the water reaches at its 
ordinary high stage, or the land between the ordi¬ 
nary high-water mark and the ordinary low-water 
mark,but that this is not true where there are 
levees established according to law, in which case 
the levees form the banks of the river.^2 The term 
‘^bank” has also been held to be synonymous with 
the high-water mark.i^ 

The banks of a river have been held a part there- 
of.^^ It has been said that they are the outermost 
part of the bed in which the river naturally flows, 
and that they form a part of the river bed,^*^ but it 
has also been said that they are distinguishable from 
the bed,^® as well as from the ‘Teach” or “shore.”^® 
The nature of the banks does not change, although 
for some cause they may be overflowed for a time.^^ 
The river does not include lands beyond the banks 
which are covered in times of freshets or extraordi¬ 
nary floods. 

Bed. Soil which is submerged so long or so fre¬ 
quently, in ordinary seasons, that vegetation will 
not grow upon it, may be regarded as part of the bed 
of the river which overflows it;22 the bed is that 
soil so covered by water as to be distinguishable 
from the bank by the character of the soil, or vege¬ 
tation, or both, produced by the common presence 
and action of flowing water it is land upon which 
the action of the water has been so constant as to 
destroy vegetation.24 However, that only is to be 
considered the bed which the water occupies suf¬ 


ficiently long and continuously to wrest it from veg¬ 
etation and destroy its value for agricultural pur- 

poses.25 

The bed of a river includes all the area kept prac¬ 
tically bare of vegetation by the wash of the wa¬ 
ters from year to year, although parts are left dry 
for months at a time,26 but it does not extend to 
or include soil upon which grasses, shrubs, and trees 
grow,27 although covered by the great annual ris- 
es,28 such as lateral valleys having the characteris¬ 
tics of relatively fast land, and usually covered by 
upland grasses and vegetation, although tempora¬ 
rily overflowed in exceptional instances, when the 
river is at flood.29 The bed has also been held to 
be that portion of the soil of a stream which is al¬ 
ternately covered and left bare as there may be an 
increase and diminution in the supply of water, and 
which is adequate to contain it at its average and 
mean stage during an entire year, without reference 
to the extra freshets of the winter or spring or the 
extreme droughts of the summer or autumn.20 

The bed of a stream may be defined to be that 
portion of the soil of a stream covered by the wa¬ 
ter under normal conditions and seasons the 
whole space through which the stream flows ;22 the 
depression in the surface of the earth in which the 
waters of the stream are confined and flow in 
its ordinary stages, unaffected by freshets or 
droughts the space subjacent to the river through 
which it flows ;24 the space contained between the 


12. La.—Soibort v. Conservation 

Commi.ssion of Louisiana, 159 So. 
375, 377, 181 La. 237—-Wcmplo v. 
Eastham, 00 So. 637, 150 La. 247. 
In absence of levees, term '‘river 

banks” moans land lyinp: between or¬ 
dinary low and hlj^h stages.—Pizanie 
V. Ganthroaux, 138 So. 650, 652, 173 
La, 737, 

13. I.a.—Ward v. Board of Levoe 
Com'rs of Orleans Levee Dist., 92 
So. 760, 772, 162 La. 158. 

14. Or.^—Richards v. Page Inv. Co., 
228 P. 937, 942, 112 Or. 507. 

15. Del.^—TIarlan, etc., Co. v. Pas- 

chall, 5 Del.Ch. 43i5, 463. 

6 C.J. p 1179 note 32. 

16. Del.—Harlan, etc., Co. v. Pas¬ 

chal 1, supra. 

6 C.J. p 1178 note 24. 

17. U.S.—Barr v. Spalding, B.C.Ky., 
46 F.2d 798, 800. 

18. Del.^—Harlan, etc., Co. v. Pas- 

chall, 5 Del.Ch. 435, 463. 

6 C.J. p 1179 note 33. 

19. Or.—Sun Dial Ranch v. May 

Land Co., 119 P. 768, 762, 61 Or. 
205. 

6 C.J. p 1179 note 34. 

20. La.—State v. Richardson, 72 So. 
984, 986, 140 La. 329. 


21. U.S.—Barr v. Spalding, D.C.Ky., 
46 P.2d 798, 800. 

22. Iowa.—City of Cedar Ra,pidR v. 
Marshall, 203 N.W. 932, 933, 199 
Iowa 1262—^Welch v. Browning, 87 
N.W. 430, 115 Iowa 690—Dennett 

V. National Starch Mfg. Co., 72 N. 

W. 507, 508, 103 Iowa 207. 

Wash.—Austin v. Bellingham, 126 P. 

69. 61, 60 Wash. 677. 

23. Ark.—Little Rock v. Jeuryens, 
203 S.W. 45, 47, 133 Ark. 126—St. 
Louis, etc., Ry. Co, v. Ramsey, 13 
S.W. 931, 933, 53 Ark, 314. 

7 C.J. p 1022 note 18. 

24. U.S.—U. S. V. Chicago. B. & Q. 
R. Co., C.C.A.Wis., 90 F.2d 161, 170, 
certiorari denied 68 S.Ct. 33, 302 

U. S. 714, 82 L.Ed. 551—Harrison 

V. Fite, O.C.A.Ark., 148 F. 781, 783. 

25. Iowa.—State ex rel. O’Connor v. 
Sorenson, 271 N.W. 234, 236, 222 
Iowa 1248—City of Cedar Rapids v. 
Marshall, 203 N.W. 932, 933, 199 
Iowa 1262—Bennett v. National 
Starch Mfg. Co., 72 N.W. 507, 608, 
103 Iowa 207. 

Minn.—Mitchell v. City of St. Paul, 
31 N.W.2d 46, 49, 225 Minn. 390— 
Carpenter v. Board of County 
Com'rs, 68 N.W. 295, 297, 66 Minn. 
613. 


26. U.S.—State of Oklahoma v. State 
of Texas, 43 S.Ct. 221, 225, 260 
U.S. 606. 67 L.Ed. 428. 

27. U.S.—U. S. V. Chicago, B. & Q. 

R. Co., C.C.A.Wis., 90 F.2d 161, 170, 
certiorari denied 58 S.Ct. 33, 302 

U. S. 714, 82 L.Ed. 551—Harrison 

V. Fite, C.C.A.Ark., 148 F. 781. 783. 

28. U.S.—Harrison v. Fite, supra. 

29. U.S.—State of Oklahoma v. State 
of Texas, 43 S.Ct. 221, 225, 260 U. 

S, 606, 67 L.Ed. 428. 

80. U.S.—Barr v. Spaulding, D.C, 
Ky., 46 F.2d 798, 800. 

Tex.—State v. Bradford, 60 S.W.2d 
1065, 1069, 121 Tex. 615—Motl v. 
Boyd, 286 S.W. 458, 467, 116 Tex. 
82. 

7 C.J. p 1022 note 17. 

31. Tex.—King v. SchafC, Civ.App., 
204 S.W. 1039, 1042. 

4i5 C.J. p 635 note 90. 

32. W.Va.—Ravenswood v. Flem¬ 
ings, 22 W.Va. 62, 66, 46 Am.R. 486. 

33. Tenn.—State v. Muncie Pulp Co., 
104 S.W. 437, 442, 119 Tenn. 47— 
Parmelee v. T. L. Herbert & Sons, 
13 Tenn.App. 101. 

34. Del.—Harlan, etc., Co. v. Pas- 
chall, 5 Del.Ch. 435. 

7 C.J. p 1022 note 13. 
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banks of a river.^® 

The bed has been held to extend to the high-wa¬ 
ter mark of a stream,36 and land below the high- 
water mark, 3 7 or land between the ordinary and 
usual high-water mark and the low-water mark, 38 
has been held part of the bed of a stream. On the 
other hand, the bed of a river has been held to ter¬ 
minate where the banks begin, that is, at the low- 
water mark.39 While it has been held that the bed 
of a stream includes the shorc,'^^ it has also been 
held that it does not include the shore.^i The bed 
of a river and the channel of a river ordinarily 
mean the same thing.'* 3 

High^zvatcr line. The high-water line is a line 
limited by the outflow of the medium high tides be¬ 
tween the spring and neap tides.'*^ Ordinarily the 
term is synonymous with ^‘high-water mark.”^"* 

High-water mark. The term “high-water mark” 
has been defined in various ways such as the line of 
high water as determined by the course of the 


tides the line to which high water ordinarily 
reaches;^® the line reached by the periodic flow of 
the tide ;^7 the margin of the sea at high tide ^he 
line on the shore reached by the limit of the flux of 
the usual tide;**^ the point to which the water rises 
at its average highest stage the line reached by 
the tide at its highest flow;^^ the line which the 
water impresses on the soil as the limit of its domin¬ 
ion. ^3 Xhc term may, furthermore, be defined as 
the mean level of the tide, and not merely the wash 
of the waves or the run of the sea water upon the 
coast the high mark made on the shore as the 
tide ebbs and flows twice in each lunar day;^^ the 
limit reached by the neap tides the line of me¬ 
dium high tide between spring and neap tides the 
upland boundary of the tide and shore lands.57 
Moreover, the term has been held to mean the point 
below which the presence and action of the waters 
are so common, usual, and long continued in ordi¬ 
nary years as to mark upon the soil a character dis¬ 
tinct from that of the banks with respect to vege- 


35. La.—Pulley v. Municipality No. 
2. IS La. 278, 282. 

7 C.J. p 1022 note 14. 

36. Or.—Armstrong- v. Fincus, 168 
P. C62, 81 Or. 15G—Micolli v. An¬ 
drus, 120 P. 737, 61 Or. 78. 

7 C.X p 1022 note 16. 

In liouisiana 

(1) The bed of a navigable lake 
ha.s been hold to extend to the high- 
water mark.—Miami Corporation v. 
State, 173 So. 315, 186 La. 784, cer¬ 
tiorari denied Miami Corporation v. 
State of T.oiiisiana, i58 S.Ct. 19. 302 
U.S. 700, 82 L.3i]<l. 541—-State v. Boze¬ 
man, 101 So. 4, 156 La. G3'5. 

('2) However, It has also been held 
that the bed of a navigable river or 
lake is only the land covered by wa¬ 
ter at its ordinary low stage,—Pi- 
zanie v, Oauthereaux, 138 So. 660, 
652, 173 La. 737—^Wemple v. Bast- 
ham, 90 So. 637, 150 La. 247. 

37. Or.—Armstrong v. PIncus, 158 
P. 662, 603, 81 Or. 156. 

38. U.S.—Barr v. Spalding, D.C.Ky., 
46 F.2d 798, 800. 

39. Minn.—Bastman v. St. Anthony 
Balls Water Power Co., 44 N.W. 
882, 43 Minn. 60, 64. 

40. Fla.—Ferry Pass In.spcctors', 
etc., As.s'n, v. Whites River Inspec¬ 
tors', etc., Ass'n, 48 So, 643, 57 Fla. 
399, 22 L.R.A.,N.S., 346. 

46 C.J. p 636 note 87—7 C.J. p 1023 
note 20. 

41. La.—State v. Standard Oil Co., 
113 So. 867, 164 La. 334. 

42. Tenn.—State v. Muncie Pulp Co., 
104 S.W. 437, 442, 119 Tenn. 47— 
Parmelee v. T. L. Herbert & Sons, 
13 Tenn.App. 101. 


43. N.J.—New Jersey Zinc, etc., Co. 
V. Morris Canal, etc., Co., 15 A. 227, 
228, 44 N.J.Eq. 308, 1 L.R.A. 133. 

44. Cal.—City of Manhattan Beach 
V. Cortelyou, 76 r.2d 483, 487, 10 
Cal.2d 653. 

45. U.S.—Borax Consolidated v. City 
of Loa Angelos, Cal., 56 S.Ct. '23, 
29. 296 U.S. 10. 80 I..Bd. 9, rehear¬ 
ing denied i56 S.Ct. 304, ’296 U.S. 
664, 80 L.Ed. 473. 

46. Iowa.—State ex rel. O'Connor v. 
Sorenson, '271 N.W. 234, 236, 222 
Iowa 1248—'City of Cedar Rapida v. 
Marshall, 203 N.W. 93'2, 933, 199 
Iowa 1262. 

Or.—Taylor Sands Fishing Co. v. 
State Land Bd., 108 P. 126, 127, 66 
Or. 157..,, 

S.C.—Santee River Cypress laimber 
Co. V. Elliott, 160 S.E. 683, 153 
S.C. 179. 

Utah.—Corpus Juris <iuoted In Provo 
City V. Jacobsen, 176 I‘.2d 130, 138. 
Ill Utah 39, modlfled on other 
grounds 181 P.2d 213, 111 Utah 
68 . 

45 C.J. p 636 note 9G. 

47. Okl.—City of Tulsa v. Peacock, 
74 P.2d 369, 360, 181 Okl. 383, 

29 C.J. p 350 note 48. 

48. Mass.—Storer v. Freeman, 6 
Mass. 435, 4 Am.D. 166. 

Okl.—City of Tulsa v. Peacock, 74 
P.2d 359, 360, 181 Okl, 383. 

49. Okl.—City of Tulsa v. Peacock, 
supra. 

S.C.—Cape Romain Land & Improve¬ 
ment Co. V. Georgia-Carolina Can¬ 
ning Co., 146 S.E. 434, 437, 148 S.C. 
428. 

50. Minn.—Carpenter v. Hennepin 
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County, 58 N.W. 295, 297, 56 Minn. 
513. 

9 C.J. p 193 note 43. 

51. Ala.—Mobile Trnnap. Co. v. Mo¬ 
bile, 30 So. 6-15. 618, 128 Ala. 335. 
86 Am.S.R. 113. 04 T,.n.A. 333. 

Okl.—City of Tulsa v. TVacock, 74 P. 
2d 359. 360, 181 Okl. 3K3. 

52. Okl.—City of Tubsa v. Peacock, 
supra. 

63. Cal.—1301 sa I^nd Co. v. Va- 
fiueros Major Oil Co., 76 P.2d 619, 
620, 25 Oal.App.2d 75. 

The run. or reach of sea water does 
not moasure the height of the tide, 
nor does the run, roll, or reach of the 
waves constitute the measure of the 
ri.se of the tide In determining the 
limit of the state sovereignty; and 
in like manner tidewater is confined 
to the level of the rise of the tide 
and not to the run or reach of the 
waters caused by the w-aves or swell 
of the ocean.—Bolsa Land Co, v. 
Vaqueros Major Oil Co„ supra, 

54. S.C.—Cape Romain Land <& Im¬ 
provement Co. V, Georgia-Carolina 
Canning Co., 146 S.E. 434, 437. 148 
S.C. 428. 

9 C.J. p 192 note 39. 

55. Cal.—F. A. Hihn Co. v. City of 
Santa Cruz, 150 P. 62, 65, 170 Cal. 
436—Teschemacher v. Thompson, 
18 Cal- 11, 79 Am.D. 151—Bolsa 
Land Co. v. Vaqueros Major Oil 
Co., 76 F.2d 519, 521, 36 Cal.App.2d 
76. 

56. N.J.—Faulks V. Borough of Al- 
lenhurst, 180 A. 877, 115 N.J.Law 
466. 

57. Okl.—City of Tulsa v. Peacock, 
74 P.2d 359, 360, 181 Oki. 388. 

29 C.J. p 860 note 61. 
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tation as well as soil;^^ the line where the water 
stands sufficiently long to destroy vegetation below 
it the line below which the soil is unfit for vege¬ 
tation or agricultural purposes.®^ 

The term has been held not to mean the line 
reached by the water in unusual floods,®^ or the 
point reached at the new or full moon,62 or the point 
reached when there is an intervening disturbance, 
such as a storm or an earthquake.®^ Furthermore, 
the term does not mean the line ordinarily reached 
by the great annual rises of the river which cover 
in places lands that are valuable for agricultural 
purposes;®® nor does it mean meadow land adja¬ 
cent to the river, which, when the water leaves it, 
is adapted to, and can be used for, grazing or pas¬ 
turing purposes.®® 

While the term has been held not to mean a phys¬ 
ical mark made on the ground by the waters,®*^ 
it has also been held to mean what the language im¬ 
ports, a water mark.®® The high-water mark is not 
to be determined by arithmetical calculation,®^ but 


§ 83 

is a physical fact to be determined hy an inspection 
of the river bank;*^® and how far the tide reaches 
is a question of fact.*^^ The high-water mark has 
been held to be coordinate with the limit of the bed 
of the water the line delineating the banks of a 
stream from its bed.*^® 

Low-water mark. While the term has been held 
to mean the extreme low-water mark,'^^ or the point 
to which the water recedes at its lowest stage, 
it has also been held to relate to normal, customary, 
or ordinary low water, uninfluenced by special sea¬ 
sons, winds, or other circumstances^® 

Neap tides. When the moon is in its first and 
third quarters, the tides do not rise as high, or fall 
as low, as on the average, and at such times the 
tides are known as ‘ffieap tides.They have also 
been held to be those tides which happen between 
the full and the change of the moon twice in every 
twenty-four hours.'^® 

Ordinary high-water mark. By ordinary high- 
water mark is meant the point on the bank or shore 
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up to which the presence and action of the water are 
so continuous as to leave a distinct mark either by 
erosion, destruction of terrestrial vegetation, or oth¬ 
er easily recognized characteristic.'^^ The term re¬ 
fers to the line to which high water ordinarily 
reaches,and not the line reached by unusual 
floods.Si As used in some statutes, it is a line ascer¬ 
tained from the mean rise of the tide and a hori¬ 
zontal line projecting therefrom to the shore, irre¬ 
spective of the run or wash of the waves or reach 
of the water caused by the waves or swell of the 
ocean.^2 The term docs not refer to the line ordi¬ 
narily reached by the great annual rises of a river 
which cover in places lands that are valuable for ag¬ 
ricultural purposes nor does it mean meadow 
land adjacent to a river, which, when the water 
leaves it, is adapted to, and can be used for, graz¬ 
ing or pasturing purposcs.^4 The ordinary high- 
water mark is to be ascertained according to the 
facts at hand in each casc;^^ ^nd, for this purpose, 
the best evidence obtainable and the best methods 
available should be utilizcd.s^ 

Ordinary lozv-zuatcr mark. The term connotes the 
usual and common or ordinary stage of a river 
when the volume of the water is not increased by 
rains or freshets occasioned by melted snow, or 


diminished below such usual stage or volume by 
long continued drought to extreme low-water 
marks'^ 

Pool full. The term ^'pool full,’^ indicating low 
water, has been used to mean the surface of the wa¬ 
ter when it lies just even with the crest of a dam 
when it is up.^^ 

Shore. By the common law the shore is confined 
to the flux and reflux of the sea at ordinary tides 
the land between the ordinary high-water and low- 
water marks the land over which the daily tides 
ebb and flow.^^ However, under the civil law, the 
shore extends as far as the highest waves reach in 
winter.J ^2 ^'Shore'^ has been used as synonymous 
with ^‘bank.^^»3 

Shore lands. Under an enactment whereby the 
shores and beds of all navigable rivers and lakes up 
to and including the line of ordinary high water be¬ 
long to the state, a state may declare what portion 
of such lands shall constitute shore lands and 
in some instances shore lands are defined by stat¬ 
ute as lands bordering on the shores of navigable 
lakes and rivers below the line of ordinary high wa¬ 
ter,35 and not subject to tidal ovcrflow.^s While 
such a statutory description may not be definite 
where harbor lines have not been established,37 
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since it does not define the water boundary of the 
lands,98 it certainly includes all lands lying between 
the boundary line of the upland and low water,99 
and may include the land lying between such bound¬ 
ary line and water of sufficient depth for ordinary 
navigation.! On the other hand, when the inner 
harbor line is defined by statute, the water boundary 
of shore lands becomes settled.^ 

Shore line. The shore line of navigable water is, 
under some statutes, the edge of the water at ordi¬ 
nary high water ;9 but under the civil law it is the 
line marked by the highest tide.** 

Sovereignty lands. Sometimes, for convenience, 
lands under navigable waters to ordinary high-wa¬ 
ter mark are designated as ‘'sovereignty lands.’’^ 

Spring tides. The range of tide at the times of 
the new moon and the full moon is greater than the 
average, as high water then rises higher, and low 
water falls lower than usual, and the tides at such 
times are called “spring tides.’’® 

Thread or center. The thread or center of a 


stream is that line which would give owners on ei¬ 
ther side access to the water at its lowest ebb.^ 

§ 89. Ownership in General 

Title to the soil under navigable waters Is In the 
sovereign except as far as private rights in it have been 
acquired by express grant or prescription. 

It is a principle derived from the English com¬ 
mon law8 and firmly established in the United States 
that the title to the soil under navigable waters is in 
the sovereign9 except as far as private rights in it 
have been acquired by express grant,or prescrip¬ 
tion,!! or usage.!2 During the time when territory 
now comprising one of the states was a colony of 
Great Britain, the title to land under navigable wa¬ 
ters or tidewaters within such colony was held by 
the crown!9 in trust for the people of the realm.!^ 

It has been held or recognized in numerous cases 
that by the common law of England the title of all 
land covered by navigable waters in which the tide 
ebbs and flows is held by the crown!^ in trust, how- 
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ever, for the people of the realm.^® Such owner¬ 
ship extends to the bank, shore, or space between 
high and low water marks, or the land between 
high tide and low tidc,^'^ and a riparian owner owns 
only to high-water mark.^S Land under nontidal 
waters, on the other hand, belongs to the riparian 
owiicrs,^^ and an owner of adjacent land on cither 
side of the stream owns to the center or thread of 
the stream.^^ However, where such waters are nav¬ 
igable in fact, private ownership is subject to the 
right of the public to use the waters for passage and 
transportation,21 so that, as far as the public right 
is concerned, it is immaterial whether the title to the 
bed of a stream is in the sovereign or a private 

owner.22 

Under civil lave. Under the civil law in force in 
Spain and other countries, lands underlying naviga¬ 
ble waters or lands subject to the ebb and flow of 
the tide arc public property^^ belonging to the crown 
or other sovereign power and private ownership 
of riparian lands ordinarily extends only to high- 
water mark.25 Under the Mexican civil law title 
to the beds of all streams, regardless of navigability, 
has been held to be public property.^s 

§ 90 . - What Law Governs 

Each state has authority to establish for itself such 
rules of property as it may deem expedient In respect of 
the ownership of the lands forming the beds and banks 
of navigable waters within its borders, subject to the 


paramount authority of congress to control navigation as 
far as may be necessary for the regulation of commerce 
among the states and with foreign nations. 

Subject to the paramount authority of congress 
to control navigation as far as may be necessary for 
the regulation of commerce among the states and 
with foreign nations,each state has authority to 
establish for itself such rules of property as it may 
deem expedient in respect of the ownership of the 
lands forming the beds and banks of navigable wa¬ 
ters within its borders and the ownership of 
such lands, as between the state and riparian own¬ 
ers, is to be determined according to the local law 
of the state in which they are situatcd.29 

Some state enactments assert that the ownership 
of land below ordinary high-water mark and of land 
below the water of a navigable lake or stream shall 
be regulated by the laws of the United States or by 
such laws of the slate as the legislature may en- 
act.20 

In Texas the ownership of the beds of statutory 
navigable streams is determinable in the light of the 
civil and the common law as modified by the acts of 
the former Republic of Texas and in the light of the 
court decisions with respect to the law of streams.^^ 

The Mexican law, under which the sovereign right 
of the government inchulcd lands u]) to the line of 
extraordinary high tide, is not applicable in deter¬ 
mining the respective sovereign rights of the Unit- 
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24. U.S.—Knr v. Coudon, Philippine, 
32 S.Ct. 284, 223 U.S. 268, 56 U-Kd. 
432. 

Fla.—Apalachicola Rand, etc., Co. v. 
McRae, 98 So. 505, 86 Fla. 393. 

25. IHa.—Apalachicola Land, etc,, 
Go. V. McRae, .supra—Brirkcll v. 
Trammell, 82 So. 221, 77 Fla. 644, 

26. Tex,—Heard v. Town of Refu¬ 
gio, 103 S.W.2d 728, 129 Tex. 349 
—Manry v. Robison, 66 S.W.2d 
438, 122 Tex. 213. 

27. Ohio.—Slate ex rel. Squire v. 
City of Cleveland, 82 N.F.2d 709, 
150 Ohio St. 303. 

Wis.—dAngelo v. Railroad Commis¬ 
sion, 217 N.W. 670, 194 Wis. 643. 

45 C-J. P 537 note 46. 

Power of congress over commerce 
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as extending to navigation see 
Oornnu'rt'e § 30. 

28. U.S.—Shore v. Shell Petroleum 
Corporation, C.C.A.K'an., 60 F,2d 
1, certiorari denied 53 ,S.Ct. 118, 
287 U.S. 656, 77 L.Kd. 566. 

N.Y.—New York Ih>wer ^ L’ght Cor¬ 
poration V. State, 245 N.V.S. 44, 
230 App.Div. 33S, 

Ohio.—State ex rel. Squint v. City of 
Cleveland, 82 N.K.2d 709, 150 Ohio 
St. 303. 

Wis.-—An.gelo v. Railroad Cornini.s- 
sion, 217 N.W. 670, 194 Wis, 643. 

45 C.J. p 537 note 47, 

29. U.S.—Ft»x River Paper Co. v. 
WiHcon.sin R. Commis.Mion, Wis.. 47 
S.Ct. 669, 274 U.S. 651, 71 L.Hd. 
1279. 

45 C.J. p 637 note 48. 

Soil below hlgOuwater mark 
The state may detennine what 
right, if any, littoral proprietors 
have to soil below high-water mark. 
—Montana Power Co. v. Rochester, 
C.C.A.Mont., 127 F.2d 1S9. 

30. S.l\—Hillebrand v. Knapp, 274 
N.W. 821. 65 S.D. 414, 112 A.L.R. 
1104, 

31. Tex.—Diversion Lake Club v. 
Heath, Civ.App., 58 S.W.2d 666, af¬ 
firmed 86 S.W.2d 441, 126 Tex. 
129. 
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ed States and a state as to land ceded by Mexico 
to the United States and lying between the ordinary 
high-water mark and the limit of unusual or extra¬ 
ordinary tides.32 

What shall be deemed a navigable stream within 
local rules governing the property in the bed of the 
stream is for the determination of the several 
states, subject to the vested rights of riparian 
property owners therein, as discussed supra § 7 b. 
However, the question whether a lake or other body 
of water is navigable within the meaning of the con¬ 
stitutional principle of equality among the several 
states under which the title to the beds of navigable 
waters passes to a state on its admission to the Un¬ 
ion, as discussed infra § 94, is one of federal law,34 
rather than varying local rules.3^ 

§ 91. - Federal or Territorial Ownership 

The title to land under navigable waters within the 
boundaries of a territory of the United States is held 
by the United States in trust for the whole people and 
the future state or states that may be erected out of the 
territory, subject, however, to disposition by congress; 
but land under navigable water within the boundaries 
of a state ordinarily does not belong to the federal gov¬ 
ernment. 

The title to land under navigable waters within 
the boundaries of a territory of the .United States 


§ 92 

is held, not by the territory,3s but by the United 
Statcs37 in trust for the whole peopIe38 and the fu¬ 
ture state or states that may be erected out of the 
territory,39 subject, however, to disposition by con¬ 
gress,*40 the control of such lands is in the secre¬ 
tary of the interior, subject to legislation by con- 
gress.4l 

While the federal government, rather than, the 
state, has paramount rights in, and power over, the 
soil under water of the ocean in the three-mile belt 
extending oceanward from the ordinary low-water 
mark along the coast,42 land under navigable water 
within the boundaries of a state ordinarily does not 
belong to the federal government,43 and the fact 
that for some purposes navigable waters may be 
considered the public property of the nation does not 
mean that the United States has absolute ownership 
of the beds of navigable streams.44 

§ 92, - State Ownership 

a. In general 

b. Land to which ownership extends 

a. In General 

As a rule a state owns the land underlying its naviga¬ 
ble waters in its sovereign capacity in trust for the pub!,ic 
and subject to the rights of riparian owners as well as 


32. Cal.—F. A. Hihn Co. v. Santa 
Cruz, 150 P. 62, 170 Cal. 436. 

33. U.S.—Donnelly v. U. S., Cal., 33 
S.Ct. 440, 228 U.S. 243. 57 L.Ed. 
820, Ann.Cas.lOlSE 710, rehearing 
dt'nied 33 S.Ct. 1024, 228 U.S. 708, 
57 L.Ed. 1035. 

4 5 C.J. p 404 note 12. 

Applicability in federal courts of 
state laws and decisions of state 
courts as to navigability and title 
to beds of navigable rivers see 
Federal Courts § 189. 

Duty of .state courts to follow deci¬ 
sions of federal courts in determin¬ 
ing que.stions of navigability in¬ 
volving rights arising under fed¬ 
eral law see Courts § 206. 

"Wliat are navigable waters general¬ 
ly see supra §§ 1--9. 

34. U.S.—U. S. V. Holt State Bank, 
Minn., 46 S.Ct. 197, 270 U.S. 49. 
70 E.Bd. 465. 

35. U.S.—U. S. V. Holt State Bank, 
supra. 

36. Puerto Rico.—Standard Dredg¬ 
ing Co. V. Gromer, 6 Puerto Rico 
Fed. 142. 

Federal ownership of beds of navi¬ 
gable rivers in District of Colum¬ 
bia see District of Columbia § 8. 

37. U.S.—Borax Consolidated v. 
City of Los Angeles, Cal., 66 S.Ct. 
23, 296 U.S. 10, 80 L.Ed. 9, rehear¬ 
ing denied 66 S.Ct. 304, 296 U.S. 
664, 80 L.Ed, 473—Montana Power. 


Co. V. Rochester, C.C.A.Mont., 127 
F.2d 189—Gable v. Angle, D.C.Okl., 
7 F.Supp. 967. 

Alaska.—U. S. v. Lynch, 8 Alaska 
135—U, S. V. Lynch, 7 Alaska 5'6S 
—Wrangell Ice Co. v. McCormack 
Dock Co,, 7 Alaska 296—Inland 
Finance Co. v. Standard Salmon 
Packers, 7 Ala.ska 131. 

Hawaii.—Bishop v. Mahlko, 36 Ha¬ 
waii 608. 

45 C.J. p 538 note 68. 

38. Hawaii,—Bishop v. Mahlko, su¬ 
pra. 

45 C.J. p 638 note 69. 

38. U.S.—Borax Consolidated v. 
City of Los Angeles, Cal., .56 S.Ct. 
23, 206 U.S. 10, 80 L.Ed. 9, re¬ 
hearing denied 66 S.Ct 304, 206 U. 
S. 664, 80 L.Ed. 473—Montana 

Power Co. v. Rochester, C.C.A. 
Mont, 127 P.2d 189—Dent v. Alas¬ 
ka Placer Co., D.C.Alaska, 79 F. 
Supp. 575. 

Alaska.—U. S. v. Lynch, 7 Alaska 
668—Wrangell Ice Co. v. McCor¬ 
mack Dock Co., 7 Alaska 296— 
Inland Finance Co. v. Standard 
Salmon Packers, 7 Alaska 3 31. 

H.D.—State v. Loy, 20 3Sr.W.2d 668, 
74 N.D. 668. 

Okl.—City of Tulsa v. Commission¬ 
ers of Land Omce, 101 P.2d 246, 
187 Okl. 82. 

46 C.J. p 538 note 60. 

40, Alaska.—U. S. v. Lynch, 8 Alas¬ 
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ka 135—Wrangell Ice Co. v. Mc¬ 
Cormack Dock Co., 7 Alaska 296. 

41. Alaska,—U. S. v. Lynch, 7 Alas¬ 
ka 668. 

Reservation order 

Order of secretary of the interior 
reserving particular Alaskan lands 
■for use of natives for landing places 
for canoes and olht*r craft has been 
held void as to tidelands, since act 
ext(‘ncling homest(3ad laws to Alaska 
dealt entirely with uplands, and In¬ 
tent of congress in authorizing sec¬ 
retary to reserve tracts of land for 
use of natives was to vest in him 
right to reserve uplands only.—U. S. 
V. Lynch, 8 Alaska 135. 

42. U.S.—U. S. V. State of Califor¬ 
nia, *67 vS.Ct. 3 658. 332 U.S. 19, 91 L. 
Ed. 3 889, opinion supplemented 68 
S.Ct. 20, 332 U.S. 804, 92 L.Ed. 382, 
rehearing denied 08 S.Ct. 37, 332 U. 
S. 787, 92 L.Ed. 370, petition de¬ 
nied 08 S.Ct 1517, 334 U.S, 865, 92 
L.Ed. 1776. 

43. Md.—Corpus Juris cited in 

Stoinbraker v. Crouse, 182 A. 448» 
450, 169 Md. 453. 

N.Y.—People ex rel. Lehigh Valley 
Ry. Co, V. State Tax Commission, 
169 N.E. 703, 247 N.Y. 9. 

45 C.J. P 638 note 61. 

44. U.S.—-U. S. V. Commodore Park, 
Inc., C.C.A.Va., 143 lA2d 720, re¬ 
versed on other grounds 66 S.Ct 
803, 324 U.S. 386, 89 L.Ed. 1017. 
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the right of control of the federal government over com¬ 
merce with foreign nations and among the several states, 
Including its power over navigation. 

The rules hereinafter stated as to state ownership 
of soil under navigable waters may be applicable in 
a particular state, regardless of whether that state 
was one of the original states'^^ or was admitted to 
the Union after the adoption of the federal Consti¬ 
tution.^ ^ While in some jurisdictions it has been 
held that the state owns the land underlying the nav¬ 
igable waters within its territorial boundaries in a 


proprietary capacity,and also that the title to such 
lands is held by it not exclusively in a proprietary 
capacity, but as owner of the fee and as the reposi¬ 
tory of the sovereign power, as a rule, where a 
state owns lands under navigable waters, it does not 
hold the title in a proprietary capacity.^^ 

The state usually owns the lands underlying its 
navigable waters in its sovereign capacity, 
as a representative of,5t and in trust for, 52 the pub¬ 
lic. Thus the state holds title to submerged lands in 


45. U.S.—Massachusetts v. Mew 

York, Mass., 4C S.Ct. 357, 271 U.S. 
65, 70 L.Ed. 838. 

45 C.J. p 538 note 02. 

Ownership of submerged land within 
municipal corporation see Munici¬ 
pal Corporations § 1816. 

4G. U.S,—Massachusetts V. New 

York, supra. 

45 C.J. p 538 note G3. 

47. Or.—Winston Bros. Co. v. State 
Tnx Commission, G2 P.2d 7, 156 Or. 
505, certiorari denied State Tax 
Commission of Oregon v. Winston 
Bros. Co., 57 S.Ct, 703, 301 U.S, 689, 
83 I...Ed. 1346. 

3Dlstincti02i 

Th(‘ro is a difference between the 
pu)>lic easement in navigable waters 
and the title of the state to the un¬ 
derlying lands in that the former 
Inheres in the state in Its sovereign 
capacity and the latter is strictly 
proprietary. 

U.S.—Mavor, etc., of Hoboken v. 
I'cnn. n, 7i. Co., N.X. 8 S.Ct. 643, 
124 U.S. 056, 31 U.Kd. 543. 

N.J.—Ross V. Mayor and Council of 
Borough of Kdgewater, ISO A. 866, 
116 N.J.Law 477. aihrmed 184 A. 
810, 110 N.J.Law 447, certiorari de¬ 
nied 67 S.Ct. 37. 299 U.S. 643, 81 
L.Ud. 400—Improvement Co. v. 
Mayor, etc., 36 N.J.Law 640. 

48. Mass.—Home for Aged Women 

V. Commonwealth, 89 N.K. 124, 202 
Mass. 422, 24 L.H.A.,N.S., 79. 

45 C.J. P 538 note 66 [a] (2). 

4D. Iowa.—Peck v. Alfred Olsen 
Const. Co., 245 N.W, 131, 216 Iowa 
619, 89 A.1...TI. 1147. * 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 
Pa.—In re Waters of Presque Isle 
Bay, 12 l^a.Dist. & Co. 88. 

S.D.—Hillebrand v. Knapp, 274 N. 

W. 821, 65 S.D. 414, 112 A.L.R. 
1104. 

46 C.J. P 538 note 65. 

Power to grant fee simple title see 
infra § 99. 

In New York 

(1) The title of the state to lands 
underlying a navigable stream has 
been held to be not proprietary.— 
Coxe V. State, 39 N.E. 400, 144 N.Y. 
396—Saunders v. New York Cent. & 
H. R. R, Co., 38 N.E. 992, 144 N.Y. 
76, 26 L,R.A. 878, 43 Am.S.R. 729— 


Squaw Island Freight Terminal Co. 
v. City of Buffalo, 284 N.Y.S. 598, 
24 5 App.Div. 472, modified on other 
grounds 7 N.E.2d 10, 273 N.Y. 119. 

(2) However, it has also been held 
with respect to the Hudson River 
that the state is the proprietor of the 
lands underlying its waters, and is 
also the representative of the public 
at large, in whom is vested the ease¬ 
ment of passage along the stream.— 
Waterford Electric Light, etc., Co. v. 
State, 203 N.Y.S. 858, 208 App.Div. 
273, affirmed 147 N.E. 226, 239 N.Y. 
699—45 C.J. p 538 note 66 [a] (1). 

50. U.S.—Bankline Oil Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.9, 90 F,2d 899, affirmed in part 
and reversed in part on other 
grounds 68 S.Ct. '61G, 303 U.S. 362, 
82 L.rOd. 807. 

D.C.—Marine Ry. & Coal Co. v. U. S., 
265 F. 437, 49 App.D.C. 285, af¬ 
firmed 42 S.Ct. 32, 257 U.S. 47, 66 
L.Ed. 124. 

Fla.—Adams v. Elliott. 174 So. 731, 
128 Fla. 79—Pembroke v. Peninsu¬ 
lar Terminal Co., 146 So. 249, 108 
Fla, 46—Lipscomb v. Gialourakis. 
133 So. 104, 101 Fla. 1130, followed 
in Lipscomb v. Kaloroukas, 133 
So. 107, 101 Fla. 1137—Dcering v. 
Martin, 116 So. 64, 96 Fla. 224, fol¬ 
lowed in Biscayne Co, v. Martin, 
116 So. 66, 96 Fla, 259, 

Ill,—McCormick v. Chicago Yacht 
Club, 163 N.E. 418, 331 Ill. 614, 60 
A.L.R. 763. 

La.—Transcontinental Petroleum 

Corp. V, Texas Co., 24 So.2d 248, 
209 La. 52—Miami Corporation v. 
State, 173 So. 315, 186 La. 784, cer¬ 
tiorari denied Miami Corporation 
V, State of Loui.siana, 58 S.Ct. 19, 
302 U.S. 700, 82 L.Ed. 641—Pizanie 
V. Gauthreaux, 138 So. 650, 173 La. 
737—Wemple v. Eastham, 90 So. 
637, 160 La. 247. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451 
—Nelson v. De Long, 7 N.W.2d 34 2, 
213 Minn. 42.5—Schmidt v. Marsch- 
el, 2 N.W,2d 121, 211 Minn. 539. 
Miss.—Louisiana & Mississippi R. 
Transfer Co. v. Long, 131 So. 84, 
159 Miss. 654. 

N.Y.—Coxe V. State. 39 N.E. 400, 144 
N.Y, 3 9'6—Saunders v. New York 
Cent. & H. R. R. Co., 38 N.E. 992, 
144 N.Y. 76. 26 L.R,A. 878, 43 Am. 
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S.R. 729—Squaw Island Freight 
Terminal Co. v. City of Buffalo, 
284 N.Y.S. 598, 246 App.Div. 472, 
modified on other grounds 7 N.E. 
2d 10, 273 X.Y. 119. 

Pa.—In re Waters of Presque Isle 
Bay, 12 pa.Dist. & Co. 88. 

Vt.—State V. Malmquist, 40 A.2d 
534, 114 Vt. 96. 

45 C.J. p 539 note 67. 

51. Conn.—State v. Knowles-Lom- 
bard Co.. ISS A. 275. 122 Conn. 
263, 107 A.L.R. 1341—Rochester v. 
Barney, 169 A. 45, 117 Conn. 462. 

52. U.S.—Bankline Oil Co. v. Com¬ 
missioner of IntiTual R!*venue, C. 
C.A.9, 90 F.2d 899. nfilrmed in part 
and reversed in part on other 
ground.** 68 S.Ct. 616, ,303 U.S. 3C2, 
82 L.Ed. 897—lA S. v. Ladiey. D. 
C.Idaho, 42 F.2d 47-1—In n* Vicks¬ 
burg I5ri(lge T«‘rminal Co., D.C. 
Miss., 22 F.Supp, 190—Spalding v. 
U. S.. D.C.Cal., 17 F.Supp. 957. af¬ 
firmed, C.C.A.. 97 F.2d 697. cer¬ 
tiorari denied 5.0 S.Ct. 1 17. 305 U. 
S. 644. 83 L.Ed. 415. motion denied 
59 S.Ct. 228, .30.7 U.S, 571, 83 L.Ed, 
360. 69 S.Ct. 229. 30.3 U.S. 571, 83 
L.Ed. 360. rehearing denied 5,0 S.Ct. 
242. two oa.se.M, 305 U.S. 671, 83 L. 
Ed. 436—Ne-Bo-Shone A.ss'n v. 
Hogarth, DC.Mich., 7 F.Supp. SS5, 
afilrmod. C.C.A., 81 F.2d 70. 

Ala.—Havard v. State, 121 So. 912, 
23 Ala.Ajpp. 228, certiorari denied 
124 So. 915. 220 Ala.App. 359, fol¬ 
lowed in Lyons v. State, 124 So. 
915, second ca.se, 23 .\Iu.App. 231, 
certiorari denied 124 So. 915, third 
case, 220 Ala. 360. 

Cal.—City of Long Bea<fh v. Mar- 
.shall, 82 P.2d 362, 11 Cal.2d *609— 
City of Cakland v, E, K. Wood 
Lumber Co.. 292 p, lo76. 21 1 Cal. 
16, 80 A.L.R. 379—Lloyd v. City 
of Redondo Beach, 12 P-2d 1087, 
124 Cal.App. 541. 

D.C.—Marine ily. & Coal Co. v. U. S., 
265 F. 437. 49 App.D.C. 285, af¬ 
firmed 42 S.Ct. 32, 257 U.S. 47, 66 
L.Ed. 124, 

Fla.—Baylen St. Wharf Co. v. City 
of Pensacola, 30 So.2d 66—Hol¬ 
land V. Fort Ifierce Financing & 
Const. Co., 27 So.2d' 76, 157 Fla. 
649—Watson v. Holland, 20 So.2d 
388, 155 Fla. 342, motion denied 
65 S.Ct. 1408, 325 U.S. 839, 89 L. 
Ed 1965—Caples v. Taliaferro, 137 
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trust for, and subject to, the-public purposes or I rights of navigation, commerce, fishing,bath- 


So. 861, 144 Pla. 1, motion denied 
200 So. 378, 146 Fla. 122—White v. 
Hug-hes, 190 So. 446. 139 Fla. 54— 
Adams v. Elliott, 174 So. 731, 128 
Fla. 79—Hicks v. State ex rel. 
Landis, 156 So. 603, 116 Fla. ‘603— 
Perky Properties v. Felton, 151 So. 
892, 113 Fla. 432—State ex rel. 

Landis v. Rosenthal, 148 So. 769, 
109 Fla. 363—Pembroke v. Penin¬ 
sular Terminal Co., 146 So. 249, 108 
Fla. 46—Deering v. Martin, 116 So. 
64, 95 Fla. 224, followed in Bis- 
cayne Co. v. Martin, 116 So. 66, 95 
Fla. 259. 

Idaho.—Gasman v. Wilcox, 35 P.2d 
265, 54 Idaho 700. 

Iowa.—McCauley v. Salmon, 14 N.W 
2d 715, 234 Iowa 1020—Peck v. Al¬ 
fred Olsen Con.st. Co., 245 N.W 
131, 216 Iowa 519. 89 A.L.R. 1147. 

Mich.—Kavanaugh v. Baird, 217 N 
W. 2. 241 Mich. 240, reversed on 
other grounds 235 N.W. 871, 253 
Mich. 631. 

Minn.—State v. Longyear Holding 
Co.. 29 N.W.2d 657. 224 Minn. 45i 
—Nelson v. De Long, 7 N.W,2d 
342, 213 Minn. 425. 

Miss.—State ex rel. Rice v. Stewart. 
184 So. 44, 184 Miss. 202, sugges¬ 
tion of error overruled 185 So. 247 
184 Miss. 202—Rouse v. Saucier's 
Heirs, 146 So. 291, 166 Miss. 704. 

N.Y.—In re City of New York, '61 N 
E. 158. 168 N.Y. 134—Saunders v 
New York Cent. & H. R. R. Co., 38 
N.E. 992, 144 N.Y. 75. 26 L R.A 
378, 43 Am.S.R. 729—Roth v. State. 
29 N.Y.S.2d 442. 262 App.Div. 370 
followed in Murphy v. State, 29 N. 
Y.S.2d 444—Squaw Island Fro’ght 
Terminal Co. v. City of Buffalo. 
284 N.Y.S. 598. 246 App.Div. 472. 
modifled on other grounds 7 N.E 
2d 10, 273 N.Y. 119. 

N.D.—State v- Loy, 20 N.W.2d 668, 
74 N.D. 182. 

Ohio.—State ex rel. Squire v. City 
of Cleveland. 82 N.E.2d 709, 150 
Ohio St. 303. 

Okl.—City of Tulsa v. Commission¬ 
ers of Land Office, 101 P.2d 246 
187 Okl. 82—State v. Nolegs, 139 
P. 943. 40 Okl. 479. 

Or.—Win.ston Bros, Co. v. State Tax 
Commission, 62 P.2d 7, 156 Or. 
605, certiorari denied State Tax 
Commission of Oregon v. Winston 
Bros. Co., 67 S.Ct. 793, 30l U.S. 
689. 81 L.Ed. 1346. 

Pa.—In re Waters of Presque Isle 
Bay, 12 Pa.Dist. & Co. 88. 

S.C.—Cape Romaln Land & Improve¬ 
ment Co. V. Georgia-Carolina Can¬ 
ning Co., 146 S.E. 434, 148 S.C. 428. 

S.D.—Hillebrand v. Knapp, 274 N.W. 
821, 66 S.D. 414, 112 A.L.R. 1104. 

fex.—Lorino v. Crawford Packing 
Co., 175 S.W.2d 410, 142 Tex. 51— 
City of Galveston v. Mann, 143 S. 
W.2d 1028, 135 Tex. 319—State v. 
Bradford, 60 S.W.2d 1065, 121 Tex. 


516—Dolan v. Walker, 49 S W.2d 
695, 121 Tex. 361—Town of Refu¬ 
gio v. Heard. Civ.App., 95 S.W.2d 
1008, reversed in part on other 
grounds Heard v. Town of Refu¬ 
gio, 103 S.W.2d 728, 129 Tex. 349. 
Vt.—State v. Malmquist, 40 A.2d 534, 
114 Vt, 96. 

Wis.—City of Madison v. Schott, 
247 N.W. 627, 211 Wis. 23—Doemel 
v. Jantz, 193 N.W. 393. 180 Wis. 
225, 31 A.L.R. 969—Diana Shoot¬ 
ing Club V. Lamoreux, 89 N.W. 880, 
114 Wis. 1-69, 91 Am.S.R. 898— 
Rossmiller v. State, 89 N.W. 3.03, 
180 Wis. 225, 58 L.R.A. 93, 91 Am. 
SR. 910. 

45 C.J. p 539 note 68. 

Xiands anderlying* statutory aavl- 
gahl© streams are owned by the state 
m trust for the benefit of the peo¬ 
ple and subject to use by the public 
for lawful purposes to the same ex¬ 
tent as streams navigable in fact.— 
Diversion Lake C’ub v. Heath, 86 S. 
W.2d 441, 126 Tex. 129—St. Paul 
Dire & Marine Ins. Co. v. Carroll. 
Civ.App., 106 S.W.2d 757, error dis¬ 
missed. 

53. U.S.—Bankline Oil Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.9, 90 P.2d 899, affirmed in part 
and reversed in part on other 
grounds 58 S.Ct. 616. 303 U.S. 362. 
82 L.Ed. 897—Spalding v. U. S., D 
CCal., 17 F.Supp. 957, affirmed 97 
F.2d 697, certiorari den’od 59 S.Ct 
147, 306 U.S. 644, 83 L.Ed. 415, mo¬ 
tion denied 59 S Ct. 228, 305 U.S 
571, 83 L.Ed. 360. 59 S.Ct. 229, 305 
U.S. 571, 83 LEd. 360. rohearin- 
denied 59 S Ct. 242. two cases, 305 

U. S. 674, 83 L.Ed. 436—Ne-Bo- 

Shone Ass’n v. I-Iogarth, D.C.Mich 
7 F.Supp. 885, affirmed, C.C.A., 81 
F.2d 70. 

Ark.—Anderson v. State, 213 S.W.2d 
615, 213 Ark. 871. 

Cal.—City of Long Beach v. Mar- 
.shall, 82 P.2d 362, 11 Cal.2d 600— 
Lloyd v. City of Redondo Beach, 
12 P.2d 1087, 124 Cal.App. 541. 
Fla.—Baylon St. Wharf Co. v. City 
of Pensacola, 39 So.2d 66—Watson 
v. HoPand, 20 So.2d 388. 3 55 Fla. 
342, motion denied '65 S.Ct. 1408, 
325 U.S. 839. 89 L.Ed. 19C5—White 

V. Hughes, 190 So, 446. 139 Fla. 54 
—Adams v. Elliott. 174 So. 731, 
128 Fla. 79—Hicks v. State ex rel. 
Landis. 156 So. 603. 116 Fla. C03— 
Pembroke v. Peninsular Terminal 
Co., 146 So. 249, 108 Fla. 46—Deer- 
Ing V. Martin, 116 So. 54, 95 Fla. 
224, followed in Biscayne Co. v. 
Martin, 116 So. 66, 95 Fla. 259. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657. 224 Minn. 451 
—Nelson v. De Long, 7 N.W.2d 342, 
213 Minn. 425. 

Or. —Columbia River Fishermen's 
Protective Union v. City of St. 
Helens, 87 P.2d 196, 160 Or. 654— 


Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7. 156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston 
Bros. Co., 57 S.Ct. 793, 301 U.S, 
689, 81 L.Ed. 1346. 

S.D—Hillebrand v. Knapp, 274 N.W. 

821, 65 S.D. 414, 112 A.L.R. 1104. 
45 C.J. P 539 note 68 [c] (1), p 540 
note 70. 

Duty to promote navigation 

Title of state to bed of navigable 
lake is in nature of trusteeship con¬ 
ferring on state duty to promote 
navigation.—Peck v. Alfred Olsen 
Const. Co., 245 N.W. 131, 216 Iowa 
519. 89 A.L.R. 1147. 

Trust in bed of navigable water 
Under some constitutional provi¬ 
sions it has been held that the state 
owns submerged land subject to a 
public trust in the bed of the water 
for purposes of navigation not in the 
land thereunder.—Angelo v. Rail¬ 
road Commission, 217 N.W. 570, 194 
Wis. 543. 

54. U.S.—Bankline Oil Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.9, 90 F.2d 899. affirmed in part 
and reversed in part on other 
grounds 58 S.Ct. 616, 303 U.S. 362. 
82 L.Ed. 807—Spalding v. U. S., D. 
C.Cal., 17 F.Supp. 057. affi-’med 97 
F.2d 697, certiorari denied 59 S.Ct. 
147, 305 U.S. 644. 8.3 LEd. 435. mo¬ 
tion denied 59 S Ct. 228, 305 U.S. 
571, 83 L.Ed. SCO 59 S.Ct. 229, 305 
U.S. 571, 83 LEd. 3G0, rehearing 
denied 59 S.Ct. 24 2. two cases, 305 

U. S. 674, S3 L.Ed. 436. 

Cal.—City of Long Beach v. Mar¬ 
shall, 82 P.2d 362, 11 Cal.2d 609. 
Fla.—Watson v, Hofiand, 20 So.2d 
388, 155 Fla. 342, motion denied 65 
S.Ct. 1408, 325 U.S. 839, 89 L.Ed. 
1965—Adams v. Elliott, 174 So. 
731, 128 Fla. 79—Hicks v. State ex 
rel. Landis. 156 So. '603, 116 Fla. 
603—Pembroke v. Peninsular Ter¬ 
minal Co., 146 So. 249, 108 Fla. 46 
—Dooring v. Martin, IIG So. 54, 95 
Fla. 224, followed in Biscayne Co. 

V. Martin, 116 So. 66, 95 Fla. 259. 
Minn.—State v. Longyear Holding 

Co., 29 N.W.2d 657. 224 Minn. 451. 
Or.—Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston 
Bros. Co., 57 S,Ct. 793, 301 U.S. 
689, 81 L.Ed. 1346. 

45 C.J. P 539 note 68 [c] (2). 

55. U.S.—Bankline Oil Co. v. Com¬ 
missioner of Internal Revenue, C. 

C. A.9, 90 P.2d 899, affirmed in part 
and reversed in part on other 
grounds 68 S.Ct. 616, 303 U.S. 362, 
82 L.Ed. 897—Spalding v. U. S., 

D. C.Cal., 17 F.Supp. 967, affirmed 
97 F.2d 697. certiorari denied 59 
S.Ct. 147, 305 U.S. '644, S3 L.Ed. 
416, motion denied 59 S.Ct. 228, 
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ing, recreation, or enjoyment,^^ and other appropri¬ 
ate public and useful purposes,or such other 
rights as are incident to public waters at common 
laWj^s free from obstruction and interference by 
private persons,and the trust continues as long 
as the river continues navigable, 


Ownership on the part of a state of land under 
navigable waters is also subject to the statutory 
rights of riparian owners,as well as to the para¬ 
mount right of control of the federal go\'ernment,62 
over commerce with foreign nations and among the 
several states,^2 including its power over naviga- 
tion.64 While the title of a state to the bed of its 


305 US. 571. 83 3fi0. 59 S.Ct. 

229, 305 U.S. 571, S3 3fi0, re¬ 

hearing' denied 59 S.Ct. 242, two 
cases, 305 U.S. 674, 83 L.Kd. 436— 
Ne-Bo-Shone Ass'n v. Hogarth, D. 
C.iMich., 7 F.Supp. 885, affirmed, 
C.C.A., 81 F.2d 70. 

Cal.—City of Long Beach v. Mar¬ 
shall, 82 P.2d 362, 11 Cal.2d GOO 
—Lloyd V. City of Redondo Beach, 
12 r.2d 1087, 124 Cal.App. 541. 

Fla.—Baylen St. Wharf Co. v. City 
of Pensacola, 39 So.2d 60—Watson 
V. Holland. 20 So.2d 388, 155 Fla. 
342, motion denied 65 S.Ct. 1408, 
325 U.S. 830, 89 L.Fd. 19C5—White 
V. Hughes, 190 So. 446, 139 Fla. 64 
—Adams 'v. Elliott, 174 So. 731, 
128 Fla. 79—Klck.s v. Stale ex rcl. 
Landi.M, 156 So. 603, 116 Fla. 603— 
Pembroke v. Peninsular Terminal 
Co., 14 6 So. 249, 108 Fla. 46—Dccr- 
Ing V. Martin. 13 6 So. 54, 96 Fla. 
224—Bisenyne Co. v. Martin, 316 
So. 6C, 95 Fla. 259. 

Minn.—State v, Longyear Holding 
Co., 29 N.VV.2d 657, 224 Minn. 451. 

Or.—Columbia rilvor Flsherrnen’.s 
Protective Union v. City of St. 
Helens, 87 P.2d 3 06, 160 Or. 654-- 
Win.ston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 3 56 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston 
Bros. Go., 67 S.Ct. 793, 30l U.S. 
689, 81 L.I^ld. 1346. 

S.D.—Hill (‘brand v. Knapp, 274 K.W. 
821, 65 S.D. 414, 112 A.L.R. 3101. 

46 C.J. p 639 note 68 [c] (3), p 540 
note 71. 

56. Fla.—Watson v. Holland, 20 So. 
2d 388, 155 Fla. 342, motion dfmied 
65 S.Ct. 1408, 325 U.S. 839, 89 L. 
Ed. 1965—White v. Hughes, 190 So. 
446, 139 Fbi. 54—Adams v, Elliott, 
174 So. 731, 128 Fla. 79. 

Minn.—Nelson v. De Long, 7 N.W.2d 
342, 213 Minn. 426. 

K.y.—Roth V. State, 29 N.Y.S.2d 442, 
262 App.Div. 370, followed in 
Murphy v. State, 29 N.Y.S.2d 444. 

S.D.—Hillebrand v. Knapp, 274 N.W. 
821, 66 S.D. 414, 112 A.L.R. 1104. 

45 CX p 539 note 68 [c] (4). 

57. U.S.—Ne-Bo-Shone Ass'n v. Ho¬ 
garth, D.C.Mich., 7 F.Supp. 885, af¬ 
firmed, C.C.A., 81 F.2d 70. 

Fla.—Pembroke v. Peninsular Ter¬ 
minal Co,, 14'6 So. 249, 108 Fla. 46 

. —Peering v. Martin, 116 So. 64, 95 

, Fla. 224, followed in Biscayno Co. 
V. Martin, 116 So. 66, 95 Fla. 259. 

Minn.'—Nelson v- De Long, 7 N,W.2d 
342, 213 Minn. 425. 


Ohio.—Slate ex rel. Squire v. City of 
Cleveland, 82 N.B.2d 709. 150 Ohio 
St. 303. 

S.H.—Hillebrand v. Knapp, 274 N.W. 

821, 65 S.D. 414, 112 A.L.R. 1104. 
Vt.—State V. Malmquist, 40 A.2d 634, 
114 Vt. 96. 

48 C..T. p 539 note 68 [6] (5). 

Other authorized pui^poses 
While the fortishore or beach on 
the ocean is held in trust for the 
public primarily for the purposes of 
navigation, comm(*rce, fishing and 
bathing, it J.s ahso held for other 
purposes authorized by law when the 
primary purpos(‘.s are not excluded 
or uiuiuly abridged or burdened.— 
Watson V. TTolIand, 20 So.2d 388, 3 55 
Fla. 342, motion denied 65 S.Ct. 1408, 
326 U.S. 839, 89 L.Ed. 1965—Adams 
V. JOlliolt, 174 So. 731, 128 Fla. 79. 

58. Wi.s.—Pewaukee v. Savoy, 79 N. 
WC 436, 103 Wis. 271. 

59. U.S.—Faiikline Oil Co. v, Com- 
i^ii.s.si()ner of Tnlt'rnal luwenue, C. 
C.A.9. 90 rC2d 899, afllrmt'd in part 
and nsvorsed in part on other 
grounds 58 S.Ct. 616, 303 XT.S. 362, 
82 L.Ed. 897. 

JfMa.—Hicks v. State ex rel. Landis, 
3 56 So. 603, 116 Fla, G03. 

S.D,—Hillebrand v. Knapp, 274 N.W. 
821, 65 S.D- 414, 112 A.L.R. 1104. 

60. Tenn.—State v. Muncie Pulp Co., 
104 S.W. 437, 119 Tenn. 47. 

Gl. Ala.—ITavard v. Slate, 124 So. 
912, 23 Ala.App. 228, certiorari de¬ 
nied 124 So. 916, 220 Ala. 369, fol¬ 
lowed in Lyons v. Stale, 124 So. 
915, seicond case, 23 Ala.App. 231, 
certiorari denied 124 So. 916, third 
ca.se, 220 Ala. 360. 

62. U.S.—U. S. V. Chicago, M.. St. P. 
& P. R. Co., Minn., 61 S.Ct. 772, 
312 U.S. 692, 313 U.S. 643, 86 L.Ed. 
1064. 

Md,—Corpus Juris cited; iu Adams v. 

Carey, 190 A. 816, 820, 172 Md. 173. 
45 C.J. p 420 note 28, 

As against all tlie world except 
federal government state has, under 
constitutional provision asserting 
its ownership to beds and shores of 
all navigable watei's in state, right 
to possess, use, and enjoy bed of 
navigable river,—Great Northern Ry. 
Co. V. Washington Electric Co., 86 P. 
2d 208, 197 Wash. 627. 

63. U.S,—U. S. V. State of Oregon, 
55 S.Ct. 610, 296 U.S. 1, 79 L.Ed, 
1267. 

Cal.—City of Oakland v. Buteau, 29 
P.2d 177, 219 Cal. 746. 
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Fhf.—White V. Ilnghe.s, 190 So. 446, 
139 Fla. 51. 

Idaho.—Oa.sman v. WiH‘ox, 35 P.2d 

265, 54 Idaho 700. 

Ill.—McCornsick v. Chi^-ago Yacht 
Club, 163 N.E. 418, 331 111. 514, 60 
A.L.R. 763. 

Iowa.—Peck v. Alfred Ol.-^en Const. 
Co., 24 5 N.W. 131, 216 Iowa 519. 89 
A.L.R. 1147. 

Md.— Corpus Juris cited in Stein- 
brakcr v. Crou.se, 132 448, 4’50, 

169 Md. 453. 

Miss.—State ex rel. Ri(‘e v. Stewart, 
184 So. 44, 184 Miss. 20 2, .sugges¬ 
tion of (‘rror overruled 185 So. 
247, 184 Mi.ss. 202. 

N.J.—llo>»s V. Mayor and Council of 
Borough of Edgewatt'f, 180 A. 86’6, 
115 N.J.Law 477, affirnicd 184 A. 
810, 11G N.J.Law 447, csu-liorari de¬ 
nied 57 S.Ct. 37, 299 U.S. 513, 81 L. 
Kd. 400. 

N.D.—Ozark-Mahoning Co. v. State, 
nr N.W.2a 488—stme v. Brace, 36 
N.W.2d 330—State v. Loy, 20 N.W. 
2d 668, 74 N.XX 182. 

Or.—Winston Bros. Co. v. State Tax 
Commi.ssion, 62 P.2d 7, 156 t.>r. 505. 
certiorari denied State Tax C'oiu- 
mi.Msion of <»rf‘gftn v, Win.Hton 
Bru.s. Co., 57 S.Ct. 793, 301 U.S. 689. 
81 L.E.l. 1346. 

h-Neely I’rice Co. v. ]>hila- 
(lelphia Pht.s. lilC A. 816, 329 
113. 

Utah.—State v. Rulio, 262 P. U87, 71 
Utah 91. 

45 C.J. p 540 note 72. 

64. US.—U. S. V. Chieago. 51., St. P. 
P. R. Co., Minn.. 61 S.Ct. 772, 312 
US. 692, 333 U.S. 543, 8.3 (..Ed. 1064 
—U S. V. State of Dregon, 55 S.Ct. 
610, 295 U.S. 3, 79 L.Kd. 1267— 
GibHon V. IT. S., Ct.’CK, 17 S.Ct. 
578, 1G6 U.S. 209, 41 L.Ed. 99G— 
U. S. V. Eldredge, IXC.lMont., 33 F. 
Supp. 337. 

Fla.—State ex rel. Land in v. Ttosen- 
thal, 148 So, 769, 109 Fla. 303. 
Idaho.—Gaf^man v. Wilcox, 35 P.2d 

266, 54 Idaho 700. 

IU.—McCormick v. Chit^ngo Yacht 
Club, 163 N.E. 4X8, 331 Hi. 514, 60 
A.L.R. 763. 

Md.— Corpus Juris ol-ted iu Adams v. 

Carey, 190 A. 815, 820, 172 Md. 173. 
Miss.—^State ex rel. Rice v. Stewart, 
184 So. 44, 184 Miss. 202, sugges¬ 
tion of error overruled 185 So. 247, 
184 Miss. 202. 

N.J.—Ross V. Mayor and Council of 
Borough of tldgewater, 180 A. 86G, 
115 N.J.Law 47T, affirmed 184 A. 
810, 116 N.J.Law 447, certiorari 
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rivers or streams is subject to the power of the fed¬ 
eral government to use the lands for any structure 
which the interest of navigation, in its judgment, 
may require,®^ the fact that the federal government 
occupies the bed of a stream for the purpose of con¬ 
structing structures in aid of navigation does not di¬ 
vest the state of its title thereto,®^ since the federal 
government may not, without the consent of the 
state, divest the state of its title to the beds of wa¬ 
ters which it acquired.^'^ The title of a state to land 
underlying a navigable stream has been held to be a 
base or qualified fee.®^ 

b. Land to Which Ownership Extends 

(1) In general 

(2) Beds and banks generally 

(3) Land underlying lakes 


(4) Land underlying state or internation¬ 
al boundary waters 

(1) In General 

Ordinarily a state has title to the lands underlying 
the navigable waters within Its territorial limits, whether 
or not the tide ebbs and flows in such waters; but in some 
jurisdictions it has been held that the state does not own 
the land underlying nontidal navigable waters. 

While, as discussed infra § 94, a state does not 
have title to submerged lands which have been law¬ 
fully granted to a private person or corporation or 
municipality either by another government prior to 
the admission of the state to the Union, or by the 
state itself, after its admission to the Union, ordi¬ 
narily a state owns the land underlying the naviga¬ 
ble waters within its territorial limits,as in the 
case of its tidelands or the lands underlying its ti- 


denied 57 S,Ct 37, 299 U.S. 643, 81 
L.Ed. 400. 

N.D.—O/.ark-Mahoning Co. v. State, 
37 N.W.2d 488. 

Okl.—City of Tulsa v. Commission¬ 
ers of Land Office, 101 P.2d 246, 
187 Okl. 82. 

Or.—Winston Bros. Co. v. Galloway, 
121 P,2d 457, 1G8 Or. 109-—Winston 
Bros. Co. V. State Tax Commis¬ 
sion, 62 P.2d 7, 156 Or. 505, certio¬ 
rari denied Stale Tax Commis¬ 
sion of Oregon v. Winston Bros. 
Co., 57 S.Ct. 79,3, 301 U.S. 689, 81 
L.Ed. 134 6. 

Pa.—IMcNcely & Price Co. v. Phila¬ 
delphia Piers, 106 A. 846, 329 Pa. 
113. 

Utah.—Deseret Livestock Co. v. 
State, 171 P.2d 401, 110 Utah 239 
—State V. Polio, 2'62 P, 9S7, 71 
Utah 91. 

Wash.—Ghione v. State, 176 P.2d 
956, 26 Wa.sh.2d 635. 

45 C.J. p 540 note 73. 

65. U.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208, 302 

U.S. 134, 82 L.Ed. 155, 114 A.L.R. 
318—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S, M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 306 U.S. 
660, 83 L.TCd. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied pike Rapids 
Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co.. 69 S.Ct, 4S8, 306 
U.S. 640, 83 L.Ed. 1040. 

Mont.—Valley County v. Thomas, 97 
r.2d 345, 109 Mont. 345. 

66. U.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 68 S.Ct. 208, 302 
U.S. 134, 82 L.Ed. 155, 114 A.L.R. 
318. 

67. U.S.—U. S. V. State of Utah, 51 
S.Ct. 438, 283 U.S. 64, 75 L.Ed. 844. 

68 . Tex.—State v. R, E. Janes Grav¬ 
el Co., Civ.App., 175 S.W.2d 739, 


modified on other grounds 180 S. 
W.2d 144, 142 Tex. 559. 

69. U.S.—Silas Mason Co. v. Tax 
Commission of State of Washing¬ 
ton, Wash., 68 S.Ct. 233, 302 U.S. 
18'6, 82 L.Ed. 187—James v. Dravo 
Contracting Co., W.Va., 68 S.Ct. 
208, 302 U.S. 134, 82 L.Ed. 155, 114 
A.L.R. 318—U. S. V. State of Ore¬ 
gon, 55 S.Ct. 610, 295 U.S. 1, 79 L. 
Ed. 1267—Port of Seattle v. Ore¬ 
gon & Washington R. Co., Wash., 
41 S.Ct. 237. 255 U.S. 56, 65 L.Ed. 
600—I’ike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R, Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
C60, 83 L.Ed. 428, rehearing denied 
69 S.Ct. 487. 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
I Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co.. 59 S.Ct. 488, 306 
xr.S. 640, 83 L.Ed. 1040—U. S. v. 
Properly on Pinto Island, D.C.Ala., 
74 F.Siipp. 92—No-Bo-Shone Asa’n 

V. Hogarth, D.C.Mich., 7 F.Supp. 
885, affirmed, C.C.A., 81 F.2d 70— 

U. S. V. Ladley, D.CJdaho, 4 F. 
Supp. 680. 

Ain.—Chamherlain v. Board of 

Oom'rs of City of Mobile, 11 So.2d 
724, 243 Ala. 662—Hood v. Murphy, 
166 So. 219, 231 Ala. 408—Havard 

V. State, 124 So. 912, 23 Ala.App. 
228, certiorari denied 124 So. 916, 
220 Ala. 359, followed in Ijyons v. 
Stale, 124 So. 915, second case, 23 
Aia.App. 231, certiorari denied 124 
So. 915, third case, 220 Ala. 360. 

Ark.—Anderson v. State, 213 S.W.2d 
615, 213 Ark. 871. 

Cal.—Newcomb v. City of Newport 
Beach, '60 P.2d 825, 7 Cal.2d 303— 
Southlands Co. v. City of San Die¬ 
go, 297 P. 521, 211 Cal. 646. 

D.C.—U. S. V. Green, D.C., 72 F.Supp. 
713. 

Fla.—Holland v. Fort Pierce Financ¬ 
ing & Const. Co., 27 So.2d 7.6, 167 1 
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Fla. 649—Watson v. Holland, 20 
So.2d 388, 155 Fla. 342, motion de¬ 
nied 65 S.Ct. 1408, 325 U.S. 839, 89 
L.Ed. 1965—Caples v. Taliaferro, 
197 So. 861, 144 Fla. 1, motion de^ 
nied 200 So. 378, 146 Fla. 122— 
Hicks V. State cx rel. Landis, 156 
So. 603, 116 Fla. 603—Perky Prop¬ 
erties V. Felton, 151 So. 892, 113 
Fla. 432—State ex rel. Landis v. 
Rosenthal, 148 So. 769, 109 Fla. 
363—Deering v. Martin, 116 So. 
64, 95 Fla. 224—Biscayne Co. v. 
Martin, 116 So. 66, 95 Fla. 259. 

La.—State v. Richardson, 72 So. 984, 
140 La. 329. 

Md.—Corpus Juris cited in. Adams v. 
Carey, 100 A. 815, 820, 172 Md. 173 
—OoiTpus Juris cited in Steinbrak¬ 
er V. Crouse, 182 A. 448, 450, 169 
Md. 452. 

Mont.—Valley County v. Thomas, 97 
P.2d 345, 109 Mont. 345. 

N.J.—Stevens v. Paterson & Newark 
R. R. Co., 34 N.J.Law 532, 3 Am. 
R. 269—Landis v. Sea Isle City, 18 
A.2d 841, 129 N.J.Eq. 217—Moore 

V, Ventnor Gardens, 149 A. 536, 
105 N.J.Eq. 730, affirmed 166 A. 
419, 109 N.,T.Eq. 419. 

N.C.—Home Real Estate Loan & In¬ 
surance Co. V. Parmele, 197 S.E. 
714, 214 N.C. 63. 

N.D.—Ozark-Muhotiing Co. v. State, 
37 N.W'.2d 488—State v. Brace, 36 
N.\V.2cl 330—State v. Loy, 20 N. 

W. 2d G6S, 74 N.D. 182. 

Okl.—City of Tulsa v. Commission¬ 
ers of Land Office, 101 P.2d 246, 
187 Okl. 82—Vickery v. Tahola 
Sand & Gravel Co., 12 P.2d 8S1, 
158 Okl. 120. 

Or.—Winston Bros. Co. v. Galloway, 
121 P.2d 457, 168 Or. 109—Colum¬ 
bia River Fishermen's Protective 
Union V. City of St. Helens, 87 P. 
2d 195, 160 Or, 654—^Atkinson v. 
State Tax Commission, 67 P.2d 
, 161, 156 Or. 4Cl, affirmed Atkin¬ 
son V. State Tax Commission of 
Oregon, 58 S.Ct. 419, 303 U.S. 20, 
82, L.Ed.^621. 
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dal vvatersJO Moreover, a state may own the land 
underlying its navigable waters regardless of wheth¬ 
er or not the ticle^ebbs and flows in such waters, 
but in some jurisdictions it has been held that the 
state owns none of the lands underlying nontidal 


navigable rivers or streamsJ^ 

Ownership on the part of a state of submerged 
lands may extend to the high-water mark, "3 or to 
the ordinary high-water mark,’^^ or to the space be- 


Tonn.—Cunning-ham v. Prevow, 192 
S.W.2d 338, 28 Tonn.App. 643. 

Tex.—Maufrais v. State, 180 S.W.2d 
144, 142 Tox. 559—Lorino v. Craw¬ 
ford Packing Co.. 175 S.W.2d 410, 

142 Tox. 51, afnrming 1G9 S.W.2d 
235—City of Galveston v. Mann. 

143 S.W.2d 1028. 135 Tex. 319— 
Heard v. Town of Refugio, 103 S. 
■W.2d 728. 129 Tex. 34 0—Diversion 
Lake Club v. Heath, 8'6 S.W.2d 441. 
126 Tex. 129—State v. Bradford. 
50 S.W.2d 1065. 121 Tex. 515—Slate 
V. Henrd, Civ.App., lf)9 S.W.2d 
101. afllrmed 204 S.W.2d 344, 146 
Tex. 139—Moore v. Ashbrook, Civ. 
App., 3 07 S.W.2d 516. error re¬ 
fused—American Liberty Oil Co. 
V. State, Civ.App., 3 25 S.W.2d 13 07 
—St. Paul Fire & Marine Ins. Co 
V. Carroll, Oiv.Apn., 106 S.W.2d 
757. error dismis.snd. 

Va.—Haughton v. Lankford, 52 S.B. 
2d in. 189 Va. 183—Oliver v. City 
ot Richmond. 178 S.R 48. 105 Va 
538. adher'd to 183 S.E. 513, 165 
Va. 538, certiorari denl<*d 56 S Ct. 
1)42, 208 U.S. 674, 80 L.Ed. 1306 
Wash.—Ghlone v. State, 175 P.2d 
055, 26 Wa.sh.2a 635—Strand v 

State. 3 32 r.2d 1011, 16 Wash.2r» 
107—Diking DIst. No. 2 of Pend 
Oreille County v. Calispel Duck 
Club, 1X8 P.2d 780, 11 Wash.2d 131 
—Great Northern Ry. Co. v. Wa.sh- 
Ington Electric Co., 86 P.2d 208. 
197 Wa.sh. 627. 

4 5 C.X p 54 0 note 74. 

Presumption of o-wnershlp 

Lands covered by navigable wa¬ 
ters presumptively belong to the 
stato. 

N.Y.—People V. Foote, 273 N.Y.S. 
567, 242 App.Div. 162, motion de¬ 
nied 6 N.E.2d 352, 272 N.Y. 622, 
appeal dismis.scd 7 N.E.2d 728, 273 
N.Y. 629 and 7 N.E.2d 720, 273 N. 
Y. 630, certiorari denied Foote v. 
People of State of New York, 58 
S.Ct. 367. 302 U.S. 760. 82 L.Ed. 
588—Matter of New York, 217 N. 
Y.S. 544, 127 Misc. 710. 

Tex.—Lorino v. Crawford Packing 
Co., 175 S.W.2d 410, 142 Tex. 51. 

70. U.S.—Borax Consolidated v. 
City of Los Angeles, Cal., 56 S.Ct. 
23. 296 U.S. 10, 80 L.Ed. 9, re¬ 
hearing denied 56 S.Ct. 304, 296 U. 
S. 664, 80 L.Ed. 473—Bankline Oil 
Co. V. Commissioner of Internal 
Revenue. C.C.A.9, 90 F.2d 899, af¬ 
firmed in part and reversed in part 
on other grounds 58 S.Ct 616, 303 
U.S. 362, 82 L.Ed. 897. 

Cal.—Newcomb v. City of Newport 
Beach. 60 P.2d 826, 7 Cal.2d 393— 
Katenkamp v. Union Realty Co., 
69 P.2d 473. 6 Cal.2d 765—City of 


Oakland v. Buteau, 29 P.2d 177, 
219 Cal. 745-T-Southlnnds Co. v. 
City of San Diego, 297 P. 521, 211 
Cal. 64'6—City of Newport Beach 

V. Eager, 102'p.2d 438, 39 Cal.App. 
2d 23—Lloyd v. City of Redondo 
Beach. 12 P.2d 1087, 124 Cal.App. 
541. 

Conn.—State v. Knowles-Lombard 
Co., 188 A. 275, 122 Conn. 263, 107 
A.L.R. 1344. 

D.C.—Marine Ry. & Coal Co. v. U. 
S., 265 F. 437, 49 App D C. 2S5. 
anirmcd 42 S.Ct 32, 257 U.S. 47, 66 
L.Ed. 124. 

Fla.—Perky Properties v. Felton, 151 
So. 892, 113 Fla. 432. 

Md.—Clark v. Todvl, 64 A.2d 547. 
Miss.—Rouse v. Saueier's Heirs, 14 6 
So. 291. 166 Mi.ss. 704. 

Or.—Gatt V. Hurlburt 284 P. 172. 
131 Or. 654, rehearing denied 286 
P. 351, 132 Or. 435. 

Pa.—McNoely & Price Co. v. Phila¬ 
delphia Piers, 196 A. 846, 329 Pa. 
113. 

Tex.—Lorino v. Crawford Packing 
Co.. 175 S.W.2d 410, 142 Tex. 53— 
City of Galveston v. Mann, 113 S 

W. 2d 1028. 136 Tex. 319. 

45 C.J. p 540 note 78. p 541 note 80— 
9 C.J. P 184 note 70. 

State ownership of tidelands in slate 
of Washington see the C.,T.S. title 
Public Tiands 5 272, also 50 C.J. p 
1191 notes 34, 35. 

Prosimiptiou of ownership 

Title to lands under tidewater is 
presumed to be In the state.—In re 
East River Drive, Borough of Man¬ 
hattan, City of New York, 289 N.Y.S. i 
433. 159 Misc. 741. ■ | 

A structure erected on tidelands 
without license to do so from the 
state becomes at once the property 
of the state.—City of Oakland v. E 
K. Wood Lumber Co., 292 P. 1076. 
211 Cal. 16. 80 A.L.R. 379—Yokohama | 
Specie Bank v. Unosuko Higashi, 133 i 
r.2d 487, 56 Cal.App.2d 709. 

Minerals contained in tidelands are 
owned by state.—City of Long Beach 
V. Marshall, 82 P.2d 362, 11 Cal.2d 
609. 

71. Fla.^—Brickell v. Trammel, 82 
So. 221, 77 Fla. 644. 

45 C.J. p 640 note 75. 

72. U.S.—Tempel v. U. S., Ill., 39 
S.Ct. 6’6, 248 U.S. 121, 63 L.Ed. 
162. 

45 C.J. P 641 note 84. 

73. U.S.—Anderson-Tully Co. v. 
Murphree, C.C.A.Ark„ 153 F.2d 
874. 

Ark.—Lutesvllle Sand & Gravel Co. j 
V. McLaughlin, 26 S.W.2d 892, 181 i 
Ark. 674. I 


La.—McCIuskcy v. Meraux & Nunez, 
App., 186 So. 117, reinstated 188 
So. 669. 

N.J.—Ross V. Mayor and Council of 
Borough of Edgpwater. 3 80 A. 866, 
115 N..J.Law 4 77, afilrmed 184 A. 
810, 116 N.J.Law 44 7. certiorari de¬ 
nied 57 set. 37. 299 U.S. 543, 81 
L.Ed. 400—Moore v. Ventnor Gar¬ 
dens. 149 A. 536. 105 N.J.Eq. 730, 
affirmed 156 A. 439. 109 N.J.Eq. 419. 
Okh—Corpus Juris cited in City of 
! Tulsa V. Commi.s.sioncrs of Land 
Office. 101 P.2d 246. 187 Okl. 82. 
Or.—Richards y. Page Inv, Co., 228 
P. 937, 942. ’ll2 Or. 507. 

S.C.—Cape Remain Land Improve¬ 
ment Co. V. Georgia-Carolina Can¬ 
ning Co.. 146 S E. 434, 148 S.C. 428. 
45 C.J. p 541 note 81. 

74. Cal.—Katenkamp v. Union Real¬ 
ty Co., 59 P.2d 4 73. 6 Cal.2d 767— 
Bolsa Lard Co. v. Vaqueros Major 
Oil Co., 76 P.2d 519, 25 Cal.App. 
2d 75. 

Iowa.—McCauley v. Salmon, 14 N. 

W.2d 715. 234 Iowa I0‘'0. 

Or.—Atkinson v. State Tax Commi.s- 
sion. 67 T»2d 161. 156 Or. 4-61. af¬ 
firmed Atkinson v. St'Uo Tax Cnm- 
inis.sion of Oregon. 58 S.Ct. 419, 303 
U.S. 20, 82 L.Ed. 621. 

45 C.J. p 540 note 76, p 541 note 81 
[ah 

Lin© of ordinary high water 
Wa.sh.—Ghione v. State, l75 P.2d 
955, 26 Wash.2d 635. 

Mean high-water mark 
La.—Miami Corporation v. State. 173 
So. 315, 186 La. 784, certiorari de¬ 
nied Miami Corporation v. State of 
Louisiana, 58 S Ct. 19, 302 U.S. 700, 
82 L.Ed. 541—State v. Richardson, 
72 So. 984, 140 La. 329. 

Hlgh-tlde line 

Cah—City of Oakland v. E, K. Wood 
Lumber Co., 292 I>. 1076, 211 Cal. 
16, 80 A.L.R. 379, 

Ordinary Mgh-tide liue 
Tox.—Do Merit v. Robison, Commis¬ 
sioner, 116 S.W. 796, 102 Tex. 358 
—Lorino v. Crawford 1‘acking Co., 
Civ.App., 160 S.W.2d 235, affirmed 
175 S.W.2d 410, 142 Tox. 51. 
Wontidal waters 

Ownership by state of submerged 
land may extend to ordinary high- 
water mark even in the case of non¬ 
tidal waters.—IMcGilvra v, Ross, C. 
C.Wash., 161 F. 398, affirmed 164 F. 
604, 90 C.C.A. 398, reversed on oth¬ 
er grounds 30 S.Ct. 27, 215 U.S. 70, 54 
L.Ed. 96—45 C.J. p 540 note 77. 

In Idaho 

(1) The state owns the beds of 
navigable streams below natural or 
ordinary high-water mark. 
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tween the high-water and low-water marks, *^5 or the marginal belt along its coast,but there is some au- 

space between the ordinary high-water and low-wa- thority holding that within the three-mile limit the 

ter marksOn the other hand, the title of a state state owns land submerged by the sea.^^ 
to submerged lands may extend only to the low-wa¬ 
ter mark77 or to the ordinary low-water mark.78 (2) Beds and Banks Generally 

The title of a state to submerged lands has been it has been held that the state owns the beds of the 

held to include the shore or shore lands,79 such as "^vigable waters within its boundaries, 
the seashore or the foreshore or beach on the It has been held or stated generally that the state 
ocean.SO However, the state is not the owner of the owns the beds of the navigable waters within its 


soil under the water of the ocean 

TJ.S.—U. S. V. Ladley, D.C.Idaho, 4 
F.Supp. 580. 

Idaho.—Gasman v. Wilcox, 35 P.2d 
265, 54 Idaho 700—Miller v. Lewis- 
ton-Clarkston Canning Co., 209 P. 
194, 35 Idaho 669—Burrus v. Ed¬ 
ward Rutledge Timber Co., 202 P. 
1067, 34 Idaho 606—Northern Pac. 
Ry. Co. V. Hirzel, 161 P. 854. 29 
Idaho 438—Callahan v. Price, 146 
P. 732. 26 Idaho 745. 

(2) Earlier decisions held that the 

state did not own the bed of a nav¬ 
igable stream, 

U.S.—U. S. V. Ladley, D.C.Idaho, 4 F. 
Supp. 580. 

Idaho.—Fischer v. Davis, 116 P. 412. 
19 Idaho 4 9,3—Lattig v. Scott, 107 
P. 47. 17 Idaho 506—Johnson v. 
Johnson, 95 P. 499, 14 Idaho 561. 

75, Conn.—State v. Knowles-Lom- 
bard Co.. 188 A. 275, 122 Conn. 263, 
107 A.L.R. 1344—Rochester v. Bar¬ 
ney. 169 A. 45. 117 Conn. 462. 

Fla.—White v. Hughes, 190 So. 446, 
139 Fla. 54—Deering v. Martin, 116 
So. 54, 95 Fla. 224, followed in 
Biscayne Co. v. Martin, 116 So. 66, 
95 Fla. 259—Perry Pass Inspec¬ 
tors, etc., As.s’n v. Whites River 
Inspectors’, etc., Ass’n, 48 So. 643, 
67 Fla. 399. 22 L.R.A.,N.S., 345— 
State ex rel. Ellis v. Gerbing, 47 
So. 353, 56 Fla. 603, 22 L.R.A.,N,S., 
337. 

N.J.—Township of Lower v. City of 
Wildwood. 28 A.2d 74, 120 N.J. 22. 
afllrmed Lower Tp. v. City of Wild¬ 
wood. 31 A.2d 807, 130 N.J.Law 
186—Landis v. Sea Isle City, 18 A. 
2d 841. 129 N.J.Eq. 217. 

Or.—Winston Bros. Co. v. State Tax 
Commi.ssion, 62 P.2d 7, 156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston 
Bros. Co., 57 S.Ct. 793, 301 U.S. 
689, 81 L.Ed, 1346. 

46 C.J. P 540 note 74 [a] (2)—9 C. 
J. p 182 note 57, p 184 note 70. 

70. Miss.—Rouse v. Saucier's Heirs, 
146 So. 291, 166 Miss. 704. 

77. U.S.—Kelley's Creek & N. R. Co. 

V. U. S., 100 Ct.Cl. 396. 

Pa.—City of Philadelphia v. Penn¬ 
sylvania Sugar Co., 36 A.2d 653, 
348 Pa, 599—In re Waters of 
Presque Isle Bay, 12 Pa.Dist. & 
Co. 88. 

46 C.J. P 541 note 82. 


n the three-mile 1 boundaries,or 

Nontidal waters 

Minn.—State v. Korrer, 148 N.W. 617. 
1095, 127 Minn. 60, L.R.A.1916C 
139. 

45 C.J. p 541 note 85. 

78. S.D.—Hillebrand v. Knapp, 274 
N.W. 821, 65 S.D. 414, 112 A.L.R. 
1104. 

Tenn.—Cunningham v. Prevow, 192 
S.W.2d 338, 28 Tenn.App. '643— 

Parmelee v. T. L. Herbert & Sons, 
13 Tenn.App. 101. 

79. Fla.—Pembroke v. Peninsular 
Terminal Co., 146 So. 249, 108 Fla. 
46—Deering v. Martin, 116 So. 54, 
95 Fla. 224. followed in Biscayne 
Co. V. Martin, 116 So. 66, 95 Fla. 
259. 

N.J.—Moore v. Ventnor Gardens, 149 
A. 636, 105 N.J.Eq. 730. affirmed 
156 A. 419, 109 N.J.Eq. 419. 

45 C.J. P 540 note 74 [a] (2). 

80. Fla.—White v. Hughes, 190 So. 
446, 139 Fla. 54—Adams v. Elliott, 
174 So. 731. 128 Fla. 79. 

45 C.J. P 540 note 79. 

Presumption 

Presumptively all the seashore ly¬ 
ing between high and lov/ water 
marks is in the state.—Long Beach 
Land, etc., Co. v. Richardson, 11 P. 
695. 70 Cal. 206, 

81. U.S.—U. S. V. State of Califor¬ 
nia, 67 S.Ct. 1668, 332 U.S. 19. 91 
L.Ed. 1889, opinion supplemented 
68 S.Ct. 20. 332 U.S. 804, 92 L.Ed. 
382, rehearing denied 68 S.Ct. 37. 
332 U.S. 787. 92 L.Ed. 370, petition 
denied 68 S.Ct. 1617, 334 U.S. 855 
92 L.Ed. 1776. 

82. N.Y.—People v. State Tax 
Commn., 220 N.Y.S. 8, 219 App 
Div. 401—People v. Reilly, 14 N.Y 
S.2d 589. 

83. U.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 68 S.Ct. 208, 302 
U.S- 134, 82 L.Ed. 165, 314 A.L.R. 
318—U. S. v. Champlin Refining 
Co., C.C A.Okl., 156 P.2d 7'69, af¬ 
firmed 67 S.Ct. 1346, 331 U.S. 788, 
91 LEd. 1818. rehearing denied 
67 S.Ct. 1727. 331 U.S. 869. 91 L. 
Ed. 1872-^U. S. V. Appalachian 
Electric Power Co., C.C.A.Va., 107 
F.2d 769, reversed on other 
grounds 61 S.Ct. 291. 311 U.S. 377, 
85 L.Ed. 243, rehearing denied 61 
S.Ct. 648, 312 U.S. 712, 86 L.Ed 
1143, petition denied 63 S.Ct. 67, 
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that it owns the beds of the tide- 

317 U.S. 594, 87 L.Ed. 487—Shore 
V. Shell Petroleum Corporation, C- 

C. A.Kan,, 60 F,2d 1, certiorari de¬ 
nied 53 S.Ct. 118, 287 U.S. 656. 77 
L.Ed. 566—Mutual Chemical Co. of 
America v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 33 P. 
Supp. 881, modified on other 
grounds, C.C.A., Mayor and City 
Council of Baltimore v. Crown 
Cork & Seal Co., 122 F.2d 385— 

U. S. V. E’dredge, D.C.Mont., 33 
F.Supp. 337—In re Vicksburg 
Bridge & Terminal Co., D.C.Miss., 

22 F.Supp. 490—Gable v. Angle, 

D. C.Okl., 7 F.Supp. 967—Ne-Bo- 
Shone Ass'n v. Hogarth, D.C.Mich., 
7 F.Supp. 885, affirmed, C.C.A., 81 
F.2d 70. 

Ala.—Chamberlain v. Board of 
Com’rs of City of Mobile, 11 So.2d 
724, 243 Ala. 662—Hood v, Murphy, 
165 So. 219, 231 Ala. 408—Havard 

V. State, 124 So. 9l2, 23 Ala.App. 
228, certiorari denied 124 So. 915, 
220 Ala. 359. Followed in Lyons 
V. State, 124 So. 915, second case, 

23 Ala.App. 231, certiorari denied 
124 So. 915, third case, 220 Ala. 
360. 

Ark.—Anderson v. State, 213 S.W.2d 
615, 213 Ark. 871. 

La.—Transcontinental Petroleum 
Corp. V. Texas Co., 24 So.2d 248, 
209 La. 52—McCluskey v. Meraux 
& Nunez, App., 186 So. 117, rein¬ 
stated 188 So. G69—Miami Corpo¬ 
ration V. State, 173 So. 315. 186 La. 
784, certiorari denied Miami Cor¬ 
poration V. State of Louisiana, 58 
S.Ct. 19, 302 U.S. 700. 83 L.Ed. 541 
—Pizanie v. Gauthreaux, 138 So. 
650, 652, 173 La. 737—Wemple v. 
Eastham, 90 So. 637, 150 La. 247. 
Mo.—Hecker v. Bleish, 3 S.W.2d 1008, 
319 Mo. 149. 

Mont.—Valley County v. Thomas, 97 
P.2d 345, 109 Mont. 345. 

N.M.—State ex rel. State Game Com¬ 
mission V. Red River Val. Co., 182 
P.2d 421, 51 N.M. 207. 

N.Cv —Home Real Estate Loan & In¬ 
surance Co. V. Parmele, 197 S.E. 
714, 214 N.C. 63. 

Or.—Winston Bros. Co. v. Galloway, 
121 P.2d 457, 168 Or. 109—Luscher 
V. Reynolds, 56 P.2d 1158, 153 Or. 
625. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Tarra.nt County Water Control & 
Improvement Dlst. No. 1 , 73 S.W. 
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waters within its jurisdiction,^^ or that it owns the 
or the bed and banks^S of named rivers. 

(3) Land Underlying Lakes 
A state bordering on one of the Great Lakes owns, 
within its territorial limits, the land underlying the 
lake, and in some jurisdictions the state owns the lands 
underlying navigable lakes other than the Great Lakes. 

A state bordering on one of the Great Lakes owns, 
within its territorial limits, the land underlying the 
lakes'? such connecting lakes or waters as may 
be deemed to be a part of the lake.^^ Moreover, in 


some jurisdictions the state owns the lands underly¬ 
ing navigable lakes other than the Great Lakes.®^ 
While such ownership on the part of the state has 
been held to extend only up to high-water inark,^^^ 
it has also been held to extend to low-water mark.Qi 
However, in other jurisdictions the bed of such 
lakes belongs to the riparian proprietors, as dis¬ 
cussed infra § 93. In some jurisdictions, in deter¬ 
mining whether the state holds title to the bed of a 
lake, navigability and size are not alone the deter¬ 
mining factors.‘‘^ 


2d 55, 123 Tex. 432, certiorari de¬ 
nied 55 S.Ct 921, 296 U.S. 762, 79 
• L.Kd. 1704. 

Utah,—Deseret Livestock Co. v. 

Siato, 171 P.2d 401, 110 Utah 239. 
Va.—Oliver v. City of Richmond, 178 
S.M, 48, 1G5 Va. 53S, adhered to 

183 513, 165 Va. 638, certiorari 

denied 56 S.Ct. 942, 298 U.S. 674, 
80 139‘6. 

46 Q.J. p 511 note 89. 

Waters navlgaMe iu fact 

The .state own.a the hed.s of all wa- 
tera navi^iraldo In fact \vithin its ter¬ 
ritorial limits.—Uricludl v, Tram¬ 
mell, 83 So, 221, 77 Fla. 544. 

JSatire hod 

The title of the slate lm.s been 
held to extend not only to the band 
underlying' that pa.rt of a navl«*ahh‘ 
stream or body of water ovc^r whhdi 
navigation may bo conducted, but to 
the entire bod, and in partU'iilar to 
the laud covta-ed and uncovered by 
tho ordinary ri.se and fall of the wa¬ 
ters.—Clnirchill Co. v. Kinjrsbury, 

174 r. 329, ITS Cal. 564, 558. 
rrom cut Tbank to out haul: 

Bed of naviKahle .< 3 tr<'a.m lieloiiKs to 
slate from cut bank to cut hanlc.— 
Urowu V. LinkenhoKcr, T(‘X.Civ.App., 

175 S.W.2d 975, error refused. 

Saud and g* 2 :uvel in the bed of a 

naviKuhlo stream are owned by the 
state. 

—Wear v. Kan,Mas, Kan., 38 S. 
Ot. 55, 245 U.S. 154, 62 L.Kd. 214. 
N.Y.—StrawlauTy l.slaiid Cu. v, 
Cowles. 140 N.Y.S. 333, 70 Misc. 
27!). 

U.S.—^McCnaidy v. VirAdnia, Va., 
94 ir.S. 391, 24 L.Ed. 248. 

Ga.—-Jones v. Oemler, 35 S.R 375, 110 
Oa. 202. 

Wilson V. Harri.sburg, 77 A. 
787, 107 Me. 207. 

Mi.s.s.—States ex rel. Rice v. 'Stowart, 
181 So. 44, 3 84 Miss. 202, sugges¬ 
tion of (UTor overruled 185 So. 247, 

184 Miss. 202. 

S5. Kan.—^3 Jana v. Hurst, 122 P. 
1041, 86 Kan. 947. 

Or.—Strandholm v. Barbey, 26 P.2d 
46, 145 Or. 427. 

45 C.J. P 641 note 90. 

IKEoJmwlc Klvor 

Mohkwk river is public, navigable 
fiti-eam, And title to its bed is in 


state unless specifically granted.— 
Danes v. State, 113 N.E. 786, 219 N". 
Y. 67—Williams v. City of Utica, 111 
N.H. 46S, 217 Isr.Y. 162—New York 
Power & Light Corporation v. State, 
245 N.Y.S. 44, 230 App.Div. 338. 

88. Or.—State v, Portland Gen. 
KUadric Co., 95 P. 722, 9S P. 160, 52 
Or. 502. 

45 C.J. p 541 note 01. 

87. HI.—McCormick v. Chicago 
y.'Lcht Club, 103 N.E. 418, 331 111. 
514, 61) A.I-..R. 763. 

—Kavanaugh v. Baird, 217 N. 
W. 2, 241 Mich. 240, revorsid on 
other gTound.s 235 N.W. 871, 253 
JMich. GSl. 

Ohio.—State cx rel. Squire v. City 
of Cleveland, 82 N.ri.2d 709, 150 
Ohio St. 303. 

Wis.—Djjidrlch v. Northwestern Un¬ 
ion it. Co., 42 Wls. 248, 24 Ain.B. 
399. 

45 C.J. P 541 note 94. 

88. Mich.—Alnswoi'th v. lUunoskong 
Hunting, etc., Club, 123 N.W. 8U2, 
1,59 Mich. 61. 

4 5 C'.J. p 542 note 95, 

89. Ark.—McGahhey v. McCollum, 

. 179 S.VV.Zd 661, 207 Ark. 180. 

Pa.—McNeely & l>rice Go. v. l>hila- 
didphia Piers, 196 A, 84'6, 329 Pa. 
113—In re Waters of lYesque Isle 
Hay, 12 l»a.Di.st. & Co. 88. 

45 C.J. p 542 note 96. 

Siate owns bed 

U.S.—U. S. V. Ladloy, D.C.Idaho, 42 
F.2d 474. 

Iowa,—l^eck v. Alfred Olsen Const. 
Co., 245 N.W. 131, 216 Iowa 510, 89 
A.L.R. 1147. 

La.—Transcontinental I^etrohmm 

Corp. V. Texas Co., 24 So.2d 24 8, 
209 Ija. 62—State v. Erwin, 138 So. 
84, 173 La. 607. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451 
—Schmidt v. Marscheb 2 N.W.2d 
121, 211 Minn. 539. 

N.Y.—Roth v. State, 29 N.Y,S.2d 442, 
262 App.Div. 370, followed in 
Murphy v. State, 29 N.Y.S.2d 444. 
Utah.—Deseret Livestock Co. v. 

State, 171 P.2d 401, 110 Utah 239. 
Vt.—State V. Malmquist, 40 A.2d 634, 

. 114 Vt. 96. 


Wis.—Baker v. Vos.s, 259 N.W. 413, 
217 Wis. 415—City of Madison v. 
Schott, 247 N.W. 527, 211 Wis. 23 
—Munro v. Meilke, 227 N.W. 394, 
200 Wis. 107. 

45 C.J. P 542 note 96 fa]. 

Minerals in or on bed of navigable 
lake are owned by stait‘. 
iMinn.—State v. Longyear Holding 
Co„ 29 N.W.2d 657. 224 Minn. 451. 
Utah.—Deseret Xuivostock Co. v. 

State, 171 P.2c! 401, 110 Utah 239. 
Wis.—Angelo v. Railnuid Commis¬ 
sion, 217 N.W. 570, 194 Wis. 543. 

DO. Iowa.—Peek v. Alfnal Olsen 
Const. Co., 245 N.W. 131, 216 Iowa 
511), 89 A.L.R. n !7. 

La.—Miami Corpr»ration v. State, 173 
So. 315, 186 La. 7S4, certiorari de¬ 
nied Miami Corporation v. State of 
LouKsiana, 58 S.Ct. 19. 302 XIH, 700, 
82 I..lCd. 541—Slate V. Krwin. 128 
vSo. 84, 173 La. 51)7—.Mew Orleans 
T^rtiul CJo. V. Board of Levee Com'rs 
of Orleans Levee Plat., 132 So. 121, 
171 T>a. 718, alllrmed 51 S.Ct. 646, 
283 U.S. 809, 75 L.Kd. 1427. 

45 O..T. p 542 note 90 fb]. 

Whothor tidal or nontidaX 
Wat<‘r hoUoniM of Ixith .*-'alt water 
tidal lakes or fre.sh water inland 
navigable lakes are owio'd by the 
state to th(i high-water mark.—Mi¬ 
ami Corporation v. State, 173 So. 
315, 186 La. 784, certiorari denied 
Miami Corporation v. State of Lou¬ 
isiana. 58 S.Ct. 19, 302 U.S. 700, 82 
L.Kd. 641—New Orleans Land Co. v. 
Board of Levee Corn’rs of Orleans 
Levee Dist., 132 So. 121, 171 La. 718, 
atllrmed 51 S.Ct. 646, 283 U.S. 809, 76 
L.TOd. 1427. 

91. l^Iinn.—State v. Nobles County 
Thirteenth Judicial Di.st. Ct, 178 
N.W. 595. 146 Minn. 150. 

45 C.J. P 542 note 97, 

92. N.Y.—Granger v. City of Can¬ 
andaigua, 177 N.E. 394, 257 N.Y. 
126. 

The questloa becomes tiltimatcly 
one of practical constractioxx so that 
state has beam held to liave title to 
bed of navigable lake, as against 
claim of private ownership not as¬ 
serted for more than one hundred 
years.—Granger v. City of Canan¬ 
daigua, supra. 


204 



65 C.J.S. 


NAVIGABLE WATERS 


93 


(4) Land Underlying State or International 
Boundary Waters 

The extent to which land underlying a navigable body 
of water forming a state boundary is owned by the 
state depends on where the boundary line is located; 
the bed of a stream forming an International boundary 
has been held to be owned by the state in whose terri¬ 
tory it is up to the international boundary line. 

Where a navigable body of water forms a state 
boundary, the state may have title to the underlying 
land^^ up to the middle or thread of the stream, 
in case the middle of the stream is the boundary 
line, or up to the low-water mark on the opposite 
shore^s event that such low-water mark is 

the boundary line. The bed of a navigable stream 
which forms an international boundary has been 
held to be owned by the state in whose territory it 
is up to the international boundary line.^S 

§ 93 . - Private Ownership 

a. In general 

b. Riparian owner 

a. In General 

Lands underlying navigable waters have been held to 
be susceptible of private ownership, at least where the 
waters are nontidal, or are not part of one of the 
Great Lakes, but it has also been held that land under¬ 
lying waters that are technically navigable may not be 
susceptible of private ownership. 

While Lands underlying navigable waters have 
been held to be susceptible of private ownership, 


at least where the waters are nontidal,®^ or are not 
part of one of the Great Lakes;®® in a jurisdiction 
where private ownership of such lands is regarded 
as unusual and exceptional,^ such ownership should 
be specifically shown when claimed by an individual 
in a suit^ On the other hand, it has also been held 
that lands underlying waters which are technically 
navigable may not be susceptible of private owner¬ 
ship,® or that certain land underlying a named nav¬ 
igable river above tide is incapable of private own¬ 
ership.^ Since, as discussed infra § 99, the policy 
of the federal government has been not to make 
grants of lands underlying navigable waters situat¬ 
ed in a territory, it has been held that title in fee to 
tidelands situated in a territory of the United States 
may not be obtained by anyone.® 

b. Riparian Owner 

(1) In general 

(2) Land to which ownership extends 

(3) Land underlying lakes 

(1) In General 

Whatever title a riparian owner may have to sub¬ 
merged land or to land below high-water mark is a 
qualified one, subordinate to the rights of the public as 
well as to the right and power of the state and federal 
governments with respect to navigation. 

Whatever title a riparian owner may have to sub¬ 
merged land or to land below high-water mark is a 
qualified one,® subordinate to the rights of the pub- 


93. N.Y.—People v. New York, etc., 
Power Co., 210 N.Y.S. 497. 219 App. 
Div, 114—Moore v. Day, 191 N.Y.S. 
7111, 199 App.Div. 7'u, affirmed 139 
N.E. 732, 235 N.Y. 554. 

94. Iowa.—Coulthard v. McIntosh, 
122 N.W. 233, 143 Iowa 389. 

Miss.—Louisiana & Mississippi R. 
Transfer Co. v. Long-, 131 So. 84, 
159 Miss. C54. 

45 C.J. p 542 note 1. 

95. Ky.—Bedford-Nugent Co. v. 
Herndon, 244 S.W. 908, 196 Ky. 
477—Ware v. IT.ager, 103 S.W. 283, 
126 Ky. 324, ,31 Ky.T... 728. 

96. N.Y.^—Squaw Island Freight 
Terminal Co. v. City of Buffalo, 
284 N.Y.S. -598, 246 App.Div. 472, 
modi lied on other grounds 7 N.F.2d 
10, 273 N.Y. 119—Niagara Falls 
Power Co. v. Duryea, 57 N.Y.S.2d 
777, 185 Misc. 69G. 

97. Tex.—Moore v. Ashbrook, Civ. 
App., 197 S.W.2d 516, error re¬ 
fused. 

45 C.J. p 542 note C. 

Subject to easement for public 
navigation, bods of navigable rivers 
are as effectually the subject of pri¬ 
vate ownership as other property.— 
Thies V. Platte Valley Public Power 


Irrigation Dist., 289 N.W. S86, 137 
Neb. 344. 

Within limitations, lands under 
navigable waters may be vested in 
private ownership to same extent as 
dry land.—B.ay Ridge Dock Co. v. 
United Dry Docks, 262 N.Y.S. 2l2, 
146 Misc. 404, affirmed 261 N.Y.S. 
1002, 237 App.Div. 900, rcargument 
denied 262 N.Y.S. 949, 238 App.Div. 
801, affirmed 188 N.E. 121, 262 N.Y. 
687, rcargument denied 189 N.E. G99, 
263 N.Y. 565. 

98. Ky,—Wilson v. Watson, 132 S. 
W. 663, 141 Ky. 324, 36 L.R.A.,N.S., 
227. 

45 C.J. p 542 note 7. 

99. Wis.—Bright v. Superior, 156 
N.W. 600, 163 Wis. 1. 

1. Fla.—Martin v. Busch, 112 So. 
274, 93 Fla. 635. 

45 C.J. p 542 note 9. 

2. Fla.—Martin v. Busch, supra. 

4'5 C.J. p 542 note 10. 

3. Tenn.—State v. West Tennessee 
Land Co., 158 S.W. 746, 127 Tenn. 
576. 

4. U.S.—Morrisette v. Boulevard 
Bridge Corporation, C.G.A.Va., 30 
F.2d 290, certioi-ari denied 50 kct 
2*7, 280 U.S. 669, 74 L.Ed. 662. 
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Va.—James River, etc., Power Co. 
V. Old Dominion Iron, etc., Corp., 
122 S.E. 344. 138 Va. 461—Old Do¬ 
minion Iron, etc., Co. v. Chesapeake, 
etc., R. Co., 81 S.E. 108. 116 Va. 
166. 

5. Alaska,—Young v. Juneau, 4 
Alaska 372—Pacific Coast Co. v. 
McCloskey, 3 Alaska 77. 

U.S.—Pike Rapids Power Co. v. 
Minneapolis. St. P. & S. S. M. R. 
Co., G.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S,Ct. 362, 305 U.S. 
600, 83 L.Ed. 428, rehearing denied 
50 S.Ct. 487, 306 U.S. 667, 83 L. 
Ed. 1062, certiorari denied Pike 
Rapids I^ower Co. v. Minneapolis, 
St. P. & S. S. M. R. Co., <59 S.Ct. 
488, 306 U.S. 640, 83 L.Ed. 1040— 
Silver Springs Paradise Co. v. Ray, 
C.C.A.Fla., 50 F.2d 356, certiorari 
denied Ray v. Silver Springs Para¬ 
dise Co., 62 S.Ct. 29, 284 U.S. 649, 
76 L.Ed. 551. 

Fla.—Holland v. Port Pierce Financ¬ 
ing & Const. Co., 27 So.2d 76, 157 
Fla. 649—Trumbull v. McIntosh, 
138 So. 34, 103 Fla. 70S. 

Ky.—Natcher v. City of Bowling 
Green, 9'6 S.W;2d 255. '264 Ky. 584. 
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lie,*7 isiibstantially the same as those incident to nav- 
ig-ablc waters at the common law,8 such as the pub¬ 
lic right or easement of navigation,^ and other prop¬ 
er public uses.io The title of a riparian owner to 
such land is also subject to the right and power with 
respect to navigation possessed by the statc^i and 
federaU- governments. However, his title is exclu¬ 
sive as to all others except the state and the federal 
governments, and even as to them, except as they 
may act by their properly constituted authorities in 
protecting, preserving, or improving such public 

right.i3 


(2) Land to Which Ownership Extends 

The authorities differ as to whether or not a riparian 
owner, as such, has title to submerged land and as to 
the extent of such title. 

Ordinarily a person owning land abutting on nav¬ 
igable water does not, by reason of such ownership, 
have title to any land underlying such water,and 
it has been held that the title of such an owner ex¬ 
tends only to water line,^^ or to high-tide line,^® or 
to high-water mark.!"^ Thus, one owming land abut¬ 
ting tidewater has been held to have title to the land 


Minn.—Kitchen v. City of St. Paul, 
31 N.W.2d SSf) Minn. 390. 

Pa.—City of Philadelrh’a v. Pennsyl¬ 
vania Sug-ar Co„ 36 A.2J 653, 348 
Pa. 500. 

Wis.—Illinois Steel Co. v. Bilot, 84 
N.W. 855, 85 N.W. 402, 105 Wis. 
426. 

4'5 C.J. p 544 note 26. 

7. U.S.—U. S. V. Meyer. C.C.A.Ill.. 
113 F.2d 3S7, certiorari denied Mey¬ 
er V. U. S.. 61 S.Ct. 174, two cases, 
311 U.S. 70G, 85 B.Ed. 459, 

Ky.—Natcher v. Citv of Bowling 
Green, 95 S.\V.2d 255, 264 Ky. 684. 
La.—Wemplo v. Eastham, 90 So. 637, 
150 La. 247. 

Pa.—Miller V. Lutheran Conference 
& Camp A.ss’n, 200 A. 646, 331 Pa 
241, 130 A.L.n. 1245—Matthews v. 
Cagnik. 41 A.2d 875, 157 Pa.Su- 
pcr. 115. 

8 . Wis.—Franzini v. Layland, 97 N. 
W. 499. 120 Wis. 72. 

9. U.S.—Andcrson-Tully Co. v. Tin¬ 
gle, C.C.A.Miss., 166 F.2d 224, cer¬ 
tiorari denied 69 S.Ct. 30. 335 U.S. 

816, 03 L.Ed.-U. S. v. Ch’-ca- 

go. M.. St. P. & P. R. Co., C.C.A. 
Minn., 113 F.2d 919, reversed on 
other grounds 61 S.Ct. 772, 312 U. 
S, 592. 313 U.S. 543. 85 L.Ed. 1064 
—Pike Rapids Power Co. v. M n- 
neapolls. St. P. Sc S. S. M. R. Co.. 
C.C.A.Minn., 99 F.2d 902, certiorari 
denied Minneapolis, St. P. & S. S. 
M. R. Co. v. Pike Rapids Power 
Co.. 59 S.Ct. 362, 30'5 U.S. 600, 83 
L.Ed. 428, rehearing denied 5) S. 
Ct. 487. 306 U.S. 667. 83 L.Ed. 1062, 
certiorari denied Pike Rapids Pow¬ 
er Co. V. Minneapolis, St, P. & 
S. S. M. H. Co., 50 S.Ct. 488, 306 

U.S. 640. 83 L.Ed. 1040, 

Minn.—Mitchell v. City of St. Paul, 
31 N.W.2d 46. 225 Minn. 390. 
W.Va.—Barre v. Flemings, 1 S.E. 731, 
29 W.Va. 314. 

Wis.—Angelo V. Railroad Commis¬ 
sion. 217 N.W. 670, 194 Wis. 643. 

45 C.J. p 644 note 27. 

TTnder English common law, as 
long as beds of streams above tide¬ 
water were occupied by navigaMe 
waters, riparian proprietors' owner¬ 
ship and control of river beds were 
limited by public right of navigation. I 


—Manry v. Robison, 56 S.W.2d 438, 
122 Tex. 213. 

10. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. & 
S. S. M. R. Co. V. Pike Rapids Pow¬ 
er Co., 59 S.Ct. 362, 305 U.S. 660. 
83 L.Ed. 428, rehearing denied 69 
S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062. certiorari denied Pike Rap 
ids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co.. 59 S.Ct. 488. 
306 U.S. 640, 83 L.Ed. 1040. 

Minn.—Mitchell v. City of St. Paul, 
31 N.W.2d 46, 225 Minn. 390. 

45 C.J. p 544 note 28. 

11. Ky.—Natcher v. City of Bowling 
Green, 0'5 S.W.2d 256, 264 Ky. 584 

45 C.J. p 544 note 20. 

As against state a riparian owner 
may not exercise dominion over sub¬ 
merged lands under navigable wa¬ 
ters.—Nelson v. De Long, 7 N.W.2d 
342, 213 Minn. 425. 

12. U.S.—U. S. V, Chicago, M., St. 
P. & P. R. Co., Minn., 61 S.Ct. 772, 
312 U.S. 592. 313 U.S. 543, So L.IOd 
1064—U. S. V. Commodore l^ark, 
Inc., C.C.A.Va.. 143 F.2d 720, rc- 

! versed on other grounds 65 S.Ct 
I 803, 324 U.S. 386. 89 UBd. 1017— 
Goodman v, U. S., C.C.A.Iowa, ll" 
F.2d 914—Continental Land Co. v. 
U. S.. C.C.A.Wash.. 88 P.2d 104 
certiorari denied 58 S.Ct. 36, 302 
U.S. 715, 82 L.Ed. 652-~Ko ley's 
Creek & N. R. Co. v. U. S., 100 Ct. 
Cl. 396—Marret v. U. S., 82 Ct.Cl. 
1. certiorari denied 57 S.Ct, 8, 299 
U.S. 546. 81 L.Ed. 401, rehearing 
denied 57 S.Ct. 113, 299 U.S. 620, 
81 L.Ed. 457. 

45 C.J. p <544 note 30. 

T3. U.S.—Hobart v. Hall, C.C.Minn.. 

174 P. 433, anirmed 186 P. 426, 
108 C.C.A. 348. 

9 C.J. p 186 note 87. 

Not every public use 

The bed of a navigable river is 
not inherently subject to every pub¬ 
lic use by anyone who may wish to 
use it without compensation, but 
is servient only to the paramount 
rights of the federal and state gov- | 
ernments; to the federal govern-j 
ment for use in aid of navigation and | 
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to the state government for such 
public uses as are under its con¬ 
trol.—Pike Rapids Power Co. v. Min¬ 
neapolis, St. P. & S. S. M, R. Co., 
C.C.A.Minn., 99 F.2d 902, certiorari 
denied Minneapolis. St. P. & S. S. 
M. R. Co. V. Pike Rapids Power Co., 
59 S.Ct. 362, 305 U.S. 060. 83 L.Ed. 
428, rehearing denied 5.) S.Ct. 487, 
306 U.S. 667, 83 L.Ed. 1062. cerfo- 
rari denied Pike Rapids Power Co. 

V. Minneapolis. St. P. & S. S. M. R. 
Co., 50 S.Ct. 488, 306 U.S. 640, S3 L. 
Ed. 1040. 

14. Cal.—City of Oakland v. El Do¬ 
rado Terminal Co., lOS P.2d 1000, 
41 Cal.App.2d 320. 

45 C.J. p 542 note 12, 

Whether grant or conveyance of 
land bounded on navigab’e waters 
transfers land under waters see 
infra § 120. 

15. Te.x.—American Liberty Oil Co. 
V. State, Civ.App.. 125 S.W.2d 1107. 

Statutory navigable stream 

One owning land along stream de¬ 
clared by statute to be navigable has 
title up to a gradient of thti flcjwing 
water in the stream which is located 
midway between the lower levi.d of 
the flowing water that 5 hi reaches 
the cut bank and the higher level 
of it that just does not (>\ ertop the 
cut bank.—Maufrais v. State, ISO S. 

W. 2d 144, 142 Tex. 559—Diversion 
Lake Club v. Heath. 86 S.W.2d 441. 
126 Tex. 129—Motl v. Boyd, 286 H.W. 
468, lie Tex. 82. 

16. Cal.—City of Oakland v. E. K. 

■Wood Lumber Co., 292 P. 1076, 211 
Cal. 16. 80 A.L.R. 379—City of 

Oakland v. El Dorado Terminal Co., 
106 P,2d 1000, 41 Cal.App.2d 320* 

17. U.S.—Anderson-Tully Co. v. 
Murphree. C.C.A.Ark., 153 F.2d 874 
—Thomson v. Dana, D.C.Or., 52 P. 
2d 759, arnrmed 52 S.Ct. 409. 285 

U. S. 529, 76 L.Ed. 925, 

Ark.—Lutesviile Sand Sc Q avel Co. 

V. McLaughlin, 26 S.W.2d 892, 181 
Ark. 574. 

Fla.—Hol’and v. Fort Pierce Financ¬ 
ing & Const. Co„ 27 So.2d 76. 157 
Fla. 649—White v. Hughes, 190 So. 
446, 139 Fla. 54. 

Iowa,—State ex rel. O'Connor v. Sor¬ 
enson, 271 N.W. 234, 222 Iowa 1248 
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up to high-water mark,^^ or up to ordinary high- 
water mark,or up to mean high water.^O 

On the other hand, it has also been held that a ri¬ 
parian owner, as such, may have title to low-water 
mark,21 or to the land between ordinary high-water 
mark and ordinary low-water mark, that is, to the 
bank of the stream.22 So it has been held that a ri¬ 
parian owner may have title to low-water mark 
where the waters are nontidal,23 or even where the 
waters are tidal.2^ 


§ 93 

According to some authorities a riparian owner 
may have title to the bed of a navigable stream,25 
and this rule has been applied with respect to the 
bed of a fresh water stream or a stream which is 
nontidal at the point in question,26 unless, it has 
been held, the stream is a state boundary stream,27 
or it is a stream to which the people of the state 
have always asserted title and which once vested in 
the crown of England.28 Thus, riparian proprietors 
on navigable streams have been held to own the land 
to the center or thread thereof.29 Also, where a 


—Coultbard v. McIntosh, 122 N.W. 
233. 143 Iowa 233. 

45 C.J. p 542 note 13. 

Ordinary high-water mark 

Iowa.—McCauley v. Salmon, 14 N.W. 

2d 715. 234 Iowa 1020. 

N.J.—Ross V. Mayor and Council ot 
Borough of Edgewater, 180 A. 866. 
115 N.J.Law 477, affirmed 184 A, 
810, 116 N.J.Law 447. certioiari 
denied 57 S.Ct. 37, 299 U.S. 643. 
81 L.Ed. 400. 

Wash.—Glenn v. Wagner, 90 P.2d 
734, 199 Wash. 160—Harper v. Hol- 
Ston, 205 P. 1062, 119 Wash. 436. 

18. Fla.—Adams v. Elliott, 174 So. 
731, 128 Fla. 79. 

N.J.—Township of Lower v. City of 
Wildwood. 28 A.2d 74, 129 N.J.Law 
'22, affirmed Lower Tp. v. C tv of 
Wildwood. 31 A.2d 807. 130 N.J.Law 
186—State v. Jersey City, 25 N.J. 
Law 52,'). 

45 C.J. p 542 note 13 [a]. 

19. U.S.—Beach Front Hotel Co. v. 
Sooy. N. J., 197 F. 881. 118 C.C.A. 
579. 

N.Y.—Armour v, Sound Shore Front 
Impr. Co., 144 N.Y.S. 340, 159 App. 
Div. 213. 

20. Ala.—Mobile Transp. Co. v. Mo¬ 
bile, 44 So. 976, 153 Ala. 409, 127 
Am.S.R. 34. 13 L.R.A..N.S., 352. 

45 C.J. p 543 note 18 [a]. 

21. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
'59 S.Ct. 487. 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. 
& S. S. M. R. Co.. 69 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040—Tallassee 
Power Co. v, Clark, C.C.A.Tenn., 
77 F.2d 601—U. S. V. Eldredge, D. 
C.Mont., 33 F.Supp. 337—^Kelley’s 
Creek & N. R. Co. v. U. S., 100 Ct. 
Cl. 396. 

Mo.—Hauber v. Gentry, 215 S.W.2d 
754—Hartvedt v. Harpst, 173 S.W. 
2d 65—Peterson v. City of St. Jo¬ 
seph, 1'56 S.W.2d 691, 348 Mo. 964. 
N.D.—State v. Loy, 20 N.W.2d 668, 
74 N.D. 182—Gardner v. Green, 271 
N.W. T76, 67 N.D. 268. 


Pa.—City of Philadelphia v. Penn¬ 
sylvania Sugar Co., 36 A 2d 653. 348 
Pa. 599—Miller v. Lutheran Con¬ 
ference & Camp Ass'n, 200 A. 646, 
331 Pa. 241. 130 A.L.R. 1245—Mat¬ 
thews v. Bagnik, 41 A.2d 875, 157 
Pa.Super. 115. 

Va.—Groner v. Foster, 27 S.E. 493, 
94 Va. 650. 

W.Va.—Barre v. Flemings, 1 S.E. 

731. 29 W.Va. 314. 

45 C.J. p 543 note 15. 

22. La.—Seibert v. Conservation 
Commission of Louisiana, 159 Sd. 
375, 181 La. 237—Wemple v. East- 
ham, 90 So. 637. 150 La. 217—State 
v. Richardson, 72 So. 984, 140 La. 
329. 

Iiands otitslde ordinary hanks of 
river over which floodwaters may 
flow are privately owned and are not 
part of bed of navi^’able stream, 
although innundated at high water.— 
Cleveland. C.. C. & St. L. Ry. Co. v. 
Mumford, 197 N.E. 826, 208 Ind. 655. 

23. Ala.—Mobile Transp. Co. v. Mo¬ 
bile. 44 So. 976, 153 Ala. 409, 127 
Am.S.R. 34. 13 L.R.A.,N.S„ 352. 

45 C.J. p 643 note 16. 

24. U.S.—U. S. V. Pennsylvania Salt 
Mfg. Co., D.C.Pa., 16 F.2d 476. 

45 C.J. p 543 note 17. 

In Massacliu'ietts and Maine 

(1) By virtue of Massachusetts 
Colonial Ordinance of 1641-1647, an 
owner of upland adjoining tidewa¬ 
ter owns to low-water mark, not 
exceeding one hundred rods below 
high-water mark.—Iris v. Town of 
Hingham, 22 N.E.2d 13. 303 Mass 
401—45 C.J. p 543 note 22 [b]—9 0. 
J. p 182 note 60 [a] (1). (3), (6). 

(2) It has been held that private 
property in lands adjacent to naviga¬ 
ble tidewaters extends only to low- 
water mark, 

U.S.—Richard T. Green Co. v. City of 
Chelsea, C.C.A.Mass., 149 F.2d 927, 
certiorari denied 66 S.Ct. 54, 326 
U.S. 741, 90 L.Ed. 443. 

Me.—In re Hadlock, 48 A.2d 628. 

25. U.S.— U. S. V. Willow River 
Power Co., Ct.Cl., 65 S.Ct. 761, 324 
U.S. 499, 89 L.Ed. 1101—Kaukauna 
Water-Power Co. v. Green Bay &. 
M. Canal Co., 12 S.Ct. 173, 142 U.S. 
254, 36 L.Ed. 1004. 
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Mich.—Bauman v. Barendregt, 231 N. 

W. 70, 251 Mich. 67. 

Wis.—Angelo v. Railroad Commis¬ 
sion. 217 N.W. '570, 194 Wis. 543. 
45 C.J. p 543 note 19. 

Bed of most rivers 

Owners of uplands hold title to 
bed of most rivers with possible 
exceptions of Hudson and Mo..awk 
Rivers.—People ex rel. Lehigh Valley 
Ry. Co. V. State Tax Commission, 159 
N.E. 703, 247 N.Y. 9. 

26. U.S.—Anderson-Tully Co. v. Tin¬ 

gle, C.C.A.Miss., 166 F.2d 224, cer¬ 
tiorari denied 69 S.Ct. 36, 335 U. 
S. 86. 93 L.Ed. -. 

Ill.—Leitch V. Sanitary Dist. of Chi¬ 
cago. 17 N.E.2d 3t. 360 Ill. 4G9. 
Me.—In re Opinions of the Justices, 
106 A. 8C5. 118 Me. 503. 523. 

45 C.J. p 543 note 20. 

27. N.Y.—Fulton Light, etc., Co. v. 
State, 94 N.E. 199, 200 N.Y. 400, 37 
L.R.A..N.S., 307. 

23. N.Y.—Fulton Light, etc., Co. v. 
State, supra. 

29. U.S.—Anderson-Tully Co. v. Tin¬ 
gle. C.C.A.Miss.. 166 F.2d 224, cer¬ 
tiorari denied 69 S.Ct. 36. 335 U. 

S. 816, 93 L.Ed. - —Iselin v. La 

Coste, C.C.A.Miss., 139 F.2d 8S7, 
certiorari denied 64 S.Ct. 791, 321 
U.S. 790, 88 L.Ed. lOSO—Barr v. 
Spalding, D.C.Ky., 46 F.2d 798. 

Ill.—Kessinger v. Standard Oil Co., 
Ind., 245 Ill.App. 3':6. 

Mich.—Lorman v. Benson, 8 Mich. 18, 
77 Am.D. 435. 

N.Y.—American Woolen Co. v. State, 
211 N.y.S. 149, 126 Misc. 18C. 

Ohio.—Busch v. Wilgus, 24 Ohio N.P., 
N.S., 209. 

45 C.J. p 543 note 21. 

As rule of property, fee to lands 
bordering the Mississippi extends to 
middle line of main channel.—Davis 
V. Haines, 182 N.E. 718, 349 Ill. 622 
—Buttenuth v. St, Louis Bridge Co., 
17 N.E. 439, 123 Ill. 635, '5 Am.S.R. 
54-5. 

Presumption 

A riparian proprietor’s title pre¬ 
sumably extends to the middle of a 
nontidal river.—Cross v. Berlin Mills 
Co.. 106 A. 411, 79 N.H. 116. 
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small stream is navigable only for the purpose of 
floating logs and not for general commercial pur¬ 
poses, title to the bed has been held to be in the 
owner of adjoining lands.^^ 

(3) Land Underlying Lakes 

A riparian owner on one of the Great Lakes has been 
held not to have title, by reason of such ownership, to 
the land under the waters of the lake; with respect to 
other lakes a riparian owner, as such, has been held not 
to own the bed of the lake, but there is also authority 
holding otherwise. 

The fact that a person is a riparian owner on one 
of the Great Lakes has been held not to mean that 
by reason of such ownervShip he has title to the land 
under the waters of the lake,^! and it has been held 
that such a person has title to the line at which the 
water usually stands when unaffected by disturbing 
canscs.^2 With respect to a navigable lake other 
than one of the Great Lakes, it has been held that a 
riparian proprietor, as such, docs not own the bed 
of the lake,^^ or that he owns only to high-water 
mark,^'^ but it has also been held that the land un¬ 
der the lake belongs to the riparian proprietors,'''^*'’ 
to the middle line thereof.*^® Also, some authori¬ 
ties hold that a riparian proprietor owns to low-wa¬ 
ter mark,'^7 hut that his title to the strip between 
high-water and low-water marks is a qualified once'^^ 

§ 94. Acquisition, Retention, or Change of 
Ownership Generally 

a. In general 

b. Change of government or sovereignty 

c. Constitutional or statutory declara¬ 

tions 


a. In G-eneral 

A state having acquired title to lands underlying 
navigable waters retains its title thereto in the absence 
of a divestiture thereof by lawful grant or by adverse 
possession. 

Where a state has acquired title to lands under¬ 
lying navigable waters, it retains title thereto in the 
absence of a divestiture thereof by a lawful grant^^ 
or by adverse possession,^^ and it may not, by ac¬ 
quiescence, abandon the trust property^^ or enable 
a diversion of it to private ends different from the 
object for which the trust was created.'^^ 'phe trus¬ 
tees of a state fund may not, by allegations, aver¬ 
ments, or admissions in pleadings, affect the title of 
the state to land under navigable water.'^s 

b. Change of Government or Sovereignty 

(1) In general 

(2) Acquisition of territory by United 

States 

(1) In General 

With the American Revolution each state succeeded 
to the rights of the English crown in the land under the 
navigable waters within its boundaries subject to the 
rights and powers later surrendered to the federal gov¬ 
ernment by the Constitution of the United States, and a 
state subsequently admitted to the Union has the same 
sovereignty with respect to such lands as that possessed 
by the original states. 

With the American Revolution and the separation 
of the colonics from Great Britain, each state suc¬ 
ceeded to all the rights of the English crown and 
parliament in the soil umicr the navigable waters 
within its boundaries,and, with the exception of 


30. Wfl.nh.— V. Sufjorior Court 
for Cowlitz County, MG P. GOO, S-1 
Wnsii. ;Jr>2—WntUins v. 3)orris, Gl 
V. 8‘iO, 04 Wash. GGG, 54 L.K.A. 199. 

9 CJ. p 185 uole 81 fa], 

31. ni.—M(‘arH Slayton indj?. Mato- 
rial Co. V. Poynton, '2511 Ill.App. 
250. 

Wis.—Plodrich v. North\vt’.st<‘rn Un¬ 
ion It. Co., 42 Wis. 248, 24 Am.Ii. 
noo. 

in DUElclxlgan 

(1) One own'inf? property abuttln.£>: 

on one of the Croat Lakes lias ti¬ 
tle by virtue of such ownership btr- 
yond the meander lino of the lake 
to the water's —Staubb v. Tripp, 

236 N.W. 844, 253 Mit:h. G33--Ililt 
V. Weber, 233 N.W. 359, 252 Mich. 
198. 

(2) 33'ormorly, tho rule wa.s that 
riparian owners along the Great 
I^akcs owned only to tlu^ meander 
line.—Ainsworth v. Munoskong 
Hunting, etc., Club, 123 N.W, 802, 159 
Mich. 01—9 C.J. p 183 noto 61 [aj. 
In New York 

(1) A person owning property 


abutting on one of the Great I^ake.s 
has been held to have title only to 
high-water ma.rlc.—People v. Jones, 
20 N.H 577, 13 2 N.Y. 597. 

(2) However, it has al.so been held 
that such an owner has title in feo 
to low-water mark.—Ransom v. 
ShaefCer, 274 N.Y.S. 570, 153 Mlsc. 
199, modillcd on othf'r grounds 279 
N.y.S. *720, 243 App.Div. 858. 

32. Wis.—Slauson v. Goodrich 
Transp. Co., 69 N.W. 990, 94 Wis- 
042. 

9 C.J. p 183 note 61. 

33. U.S.—TJ. S. V. Hadley, D.C.Ida- 
ho, 42 F.2d 474. 

45 C.J. p 644 note 3.3. 

34. Ark.—McGahhoy v. McCollum, 
179 S.W.2d ()G1, 207 Arlc. 3 80. 

Minn..—^Sehiuidt v. Marsc'hel, 2 N.W. 
2d 121, 211 Minn. 639. 

35. Mich.—Ratiman v. Rarendregt, 
231 N.W. 70, 251 Mich. 67. 

45 C.J. '544 note 34. 

36. Mich.—^Webber v. Pere Mar-j 
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qupttc r.oom Co., 30 N.W. 4C0. 62 

Mich, 62G. 

9 C.J. p 183 noto 62. 

37. U.S.—U. S, V. Kldredge, D.O. 

! Mont., 33 I^lSupp. 3.37. 

46 C.J. p 544 noto 35—9 C.J. p 183 
note 62 fal. 

38. S.U.—State v, Hel.sch. 162 N.W. 
365, 38 S.3''. 560—Ander.son v. Ray. 
156 N.W. 591, 3*7 S.D. 17. 

38. XGa.—Martin v. Busch, 112 So. 

274, 93 Fla. 535. 

46 C.J. p 544 note 47, 

Construction and operation of pub¬ 
lic grants see infra $ 103. 

40. N.Y.—-Jamitsson, etc., Co, v. 
Reynolds, 159 N.Y.S. 317, 174 App, 
Div. 78. 

41. Ohio.—State t. Cleveland, etc.. 
R. Co., 113 N.K. 677, 94 Ohio S.. 
61, I..R.A.1917A 1007. 

Trustee.ship of state see supra § 93. 

42. Ohio.—Slate v. Cleveland, etc., 
R. Co., supra. 

43. Fla.—Martin v. Busch, 112 So, 
274, 93 Fla. 535. 

44. N.J.—^Ross V. Mayor and Council 
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such lands as had been previously conveyed by royal 
grant, the state,or the people thereof,47 succeed¬ 
ed to the royal title to lands under tidewaters, sub¬ 
ject to the rights and powers surrendered to the na¬ 
tional government by the Constitution of the United 
States,48 or, more specifically, subject only to the 
rights later surrendered to the national government 
by the commerce clause of the Constitution.49 Uo 
title to the soil under navigable waters was con¬ 
ferred by the Constitution on the federal govern¬ 
ment, as far as the original states were concerned, 


but the title was reserved to, and remained in, the 
respective states.^i 

A state admitted to the Union on a footing of 
equality with the original states has the same sov¬ 
ereignty with respect to the lands underlying the 
navigable waters within its boundaries as the orig¬ 
inal states possess,^^d becomes vested, on its ad¬ 
mission, with title to such lands,^8 that is, provided 
the United States, prior to admitting the state to the 
Union, has not validly exercised the power to grant 
or convey title thereto.^4 While the state acquires 


of Borough of Edgewater, 180 A. 
866 , 115 N.J.Law 47'7, affirmed 184 
A. 810, 116 N.J.Law 447, certio¬ 
rari denied 57 S.Ct. 37, 299 U.S. 543, 
81 L.Ed. 400. 

45 C.J. p 544 note 53. 

45. N.Y.—Lewis v. Utica, 145 N.T.S. 
340. 150 App.Div. 160, affirmed 111 
N.E. 346, 217 N.Y. 162—Oelsner v. 
Na.ssau Light, etc., Co., 118 N.Y.S. 
960, 134 App.Div. 281. 

46. N.J.—Wilson v. Hudson County 
Water Co., 76 A. 560, 76 N.J.Eq. 
543. 

45 C.J. p 544 note 55. 

Iiand underlying three-mile marginal 
ocean "belt 

The thirteen original colonies did 
not acquire from the crown of Eng¬ 
land title to the land underlying the 
three-mile marginal ocean belt, even 
if they did acquire elements of 
sovereignty of the English Crown 
by their revolution against it.—U. 
S. V. State of California, Cal., 67 S. 
Ct. 1658, 332 U.S. 19, 91 L.Ed. 1SS9, 
opinion supplemented 68 S.Ct. 20, 332 
U.S. 804, 92 L.Ed. 382. rehearing de¬ 
nied 68 S.Ct. 37, 332 U.S. 787, 92 L 
Ed. 370, petition denied 68 S.Ct. 1517, 
334 U.S. 855, 92 L.Ed. 1776. 

47. N.Y.—Roberts v. Baumaarteii, 
18 N.E. 96, 110 N.Y. 380, 383. 

45 C.J. p 545 note 56. 

48. U.S.—Appleby v. New York, N. 
Y., 46 S.Ct. 569, 271 U.S. 364, 70 L. 
Ed. 992. 

45 C.J. p 545 noto 57, 

49. D.C.—Marine R., etc., Co. v. U. j 
S., 265 F. 437, 49 App.D.O. 485, af¬ 
firmed 42 S.Ct. 32, 257 U.S. 47, 66 
L.Ed. 124—Evans v. U. S., 31 App. 
D.C. 544. 

60. Minn.—State v. Korrer, 148 N. 
W. 617, 1095, 127 Minn. 60, 70, L. 
R.A.191CC 139. 

45 C.J. p 646 note 59. 

61. U.S.—Borax Consolidated v. City 
of Los Angeles, CaL, 65 S.Ct 23, 
296 U.S. 3 0, 80 L.Ed. 9, rehearing 
denied 56 S.Ct 304, 296 U.S. 604, 80 
L.Ed. 473. 

45 C.J. p 545 note 60. 

53. U.S.—Borax Consolidated v. City 
of Los Angeles, au,pra—Knight v. 
United Land. Ass’n, Cal., 12 S.Ct 
258, 142 U.S. 161, 3'5 ?b.Ed. 974. 
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Pla.—Pembroke v. Peninsular Termi¬ 
nal Co., 146 So. 249, 108 Fla. 46. 
Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 

53. U.S.—Borax Consolidated v. 
City of Los Angeles, Cal-, 56 S.Ct. 
23, 296 U.S. 10, 20 L.Ed. 9, re¬ 
hearing denied 56 S.Ct. 304, 296 U. 
S. 664, 80 L Ed. 473—U. S. v. State 
of Oregon, 55 S.Ct 610, 295 U.S. 

1, 79 L.Ed. 1267—U. S. v. Champ- 
lin Refining Co., C.C.A Okl., 156 F. 
2d 769. affirmed 67 S.Ct 1346, 331 
U.S. 788, 91 L.Ed. 1818, rehearing 
denied 67 S.Ct 1727, 331 U.S. 860, 
91 L.Ed. 1872—Shore v. Shell Pe¬ 
troleum Corporation, C.C.A.lCan., 
60 P.2d 1, certiorari denied 53 S. 
Ct 118, 287 U.S. 656, 77 L.Ed. '566— 
U. S. v. Property on Pinto Island, 
D.C.Ala., 74 F.Supp. 92—U. S v. 
Bldredge, D.C.Mont, 33 F.Supp. 337 
—Gable v. Angle, D.C.Okl., 7 F. 
Supp. 967—Ne-Bo-Shone Ass’n v. 
Hogarth, D.C.Mich., 7 F.Supp. 885, 
affirmed, C.C.A., 81 F.2d 70. 

Cal.—City of Long Beach v. Mar¬ 
shall. 82 P.2d 362, 11 Cal.2d 609— 
City of Oakland v. Buteau, 29 P.2d 
1T7, 219 Cal. 745. 

Fla.—Lipscomb v. Gialourakis, 133 

So. 104, 101 Fla. 1130, followed in 
Lipscomb v. Kaloroukas, 133 So. 
107, 101 Fla. 11 : 57 . 

Ill.—Dupuc Rod Gun Club v. Mar- 

lierc, 163 N.E. 083, 332 III. 322. 

La.—Tran.scontineiital Petroleum 
Corp. V. Texas Co., 24 So.2d 248, 
209 La. 52—State v. Erwin, 138 So. 
84, 17.3 La. 507. 

Mich,—Kavanaugh v. Baird, 217 N.W. 

2, 241 Mich. 240, reheard 23'6 N.W. 
871, 253 Mich. 631. 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 
Miss.—Rouse v. Saucier’s Heirs, 14 G 
So. 291, 166 Miss. 704—Money v. 
Wood, 118 So. 3'57, 152 Miss, 17. 

Mo.—Heckcr v. Bleish, 3 S.W.2d 
1008, 319 Mo. 149. 

N.D.—Ozark-Mahoning Co. v. State, 
37 N.W.2d 488—State v. Brace, 36 
N.W.2d 330. 

Okl.—Aladdin Petroleum Corp. v. 
State ex rel. Com'rs of Laud Office, 
191 P.2d 224—City of Tulsa v. 
Commissioners of Land, Office, 101 
P.2d 246, 187 Okl. 82—Vickery v. 
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[ Yahola Sand & Gravel Co., 12 P. 

2d SSI, 158 Okl. 120. 

Or.—State v. MeVey, 121 P.2d 461, 
168 Or. 337, rehearing denied State 
Land Board v. MeVey, 123 P.2d 
181, 168 Or. 3 37—Columbia River 
Fishermen's Protective Union v. 
City of St Helens, 87 P.2d 195, 
160 Or, 654—Winston Bros. Co. v. 
State Tax Commission, 62 P.2d 7, 
156 Or. 505, certiorari denied State 
Tax Commission of Oregon v. Win¬ 
ston Bros. Co., 57 S.Ct, 793, 301 

U. S. 6S9, 81 L.Ed. 1346—Luscher 

V. Reynolds, 56 P.2d 1158, 153 Or. 
625. 

Utah.—State v. Rolio, 262 P. 987, 71 
' Utah 91. 

Wa.sh.—Ghione v. State, 175 P.2d 
955. 26 Wash.2d 636. 

45 C.J. p 645 note 62. 

Only lands then submergecl 

On its admission to Union, the 
stale as sovereign took title only to 
such land on the Great Lakes as was 
then submerged and was m fact lake 
bod.—Hilt V. Weber, 233 N.W. 159, 
252 Mich. 198, 71 A.L R. 12:i8. 
“Unappropriated public lands** con¬ 
strued 

The bods of navigable streams are 
not "unapprop!latod public lands,” 
within moaning of enabling act, un¬ 
der which North Dakota became a 
state, which provided that the inhab¬ 
itants thereof disclaimed all title to 
unappropriated public lands, so that, 
when North Dakota became a state, 
it gained title to the land.s under 
navigable waters,—State v. I^oy, 20 
N.W.2d GG8, 74 N.D. 182. 

Three-mile marginal ocean belt 
A state admitted to the Union on 
a footing of equality with the orig¬ 
inal states may not claim title to the 
land underlying the three-mile mar¬ 
ginal ocean belt by reason of its ad¬ 
mittance to statehood,—U. S. v. State 
of California, Cal., 67 S.Ct. 1658, 332 
U.S. 19, 91 L.Ed. 1889, opinion sup¬ 
plemented 68 S.Ct. 20, 332 U.S. 804, 
92 L.Ed. 382, rehearing denied 68 
S.Ct. 3'7, 332 U.S. 787, 9'2 L.Ed. 370, 
petition denied 68 S.Ct. 1517, 334 U. 
S. 855, 92 L.Ed. 1776. 

54. U.S.—Jones v. Soulard, Mo., 24 
How. 41, 16 L.Ed. 604. 

Okl.—Vickery v. Yahola Sand & 
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title to, and only to, lands underlying waters which 
are navigable at the time it is admitted to the Un¬ 
ion,the fact that recourse to navigation is a late 
adventure and commercial utilization on a large 
scale awaits future demands will not serve to deny 
title in the statc.^® 

While the title of the United States to lands un¬ 
derlying navigable waters within a territory of the 
United States passes or is relinquished to a state 
erected out of such territory,57 and it is sometimes 
stated that such lands are granted by the United 
States to the new state,5S it has also been stated that 
the land passes to the new state without any grant,5i> 
or that the title of the state is original,®^ rather than 
derivative,and it is frequently stated that the title 
to the land becomes vested in the new state by vir¬ 
tue of, or as an incident of, its sovereignty.52 

Treaty, compact, or agreement hcHocen states. 
Various agreements, compacts, and treaties between 
particular states have been construed to reserve to 
one of the states the title to lands underlying par¬ 
ticular navigable waters,53 and not to abdicate state 
property rights in favor of the United States,54 or 
to affect the title, if any, of the United Statcs.55 

Surrender of Dutch to English. On and under the 
capitulation of the government of the States Gen¬ 


eral, or the Dutch, to the English, the title of the 
bed of the Mohawk River,55 and of that part of the 
Hudson River above the ebb and flow of the tide,57 
passed to the English sovereignty. 

Relinquishment to crown by grantee of royal char- 
ter. Where the grantees, or their successors, of 
royal charters surrendered to the English crown all 
their rights and powers of government, the relin¬ 
quishment carried with it as an incident the title to 
land under tidal waters.58 

The Republic of Texas took title, on change of 
sovereignty, to the bed of a navigable river where, 
under the laws of Mexico, the bed of such river be¬ 
longed to the Mexican government.53 

(2) Acquisition of Territory by United 
States 

The United States becomes vested with the title to 
lands under navigable waters within territory acquired 
by It by treaty with a foreign nation or otherwise, in the 
absence of a prior lawful grant of such lands to others 
or a trust requiring a different disposition thereof. 

On the acquisition of territory by the United 
States by treaty with a foreign country, or other¬ 
wise, the United States becomes vested with title to 
lands under navigable waters within such terri- 


Gravel Co., 12 r.2d 881, 168 Okl. 

120 . 

55. U.R.—U. S. V. State of Utah. 51 
S.Ct, 488, 283 U.S. G4. 76 L.Ed. 844 
—U. S. V. ChampHn Refining? Go.. 
C.C.A.Okl., 15G F.2cl 7G9. nfllrmod G7 
S.Ct. 134G. 331 U.S. 788. 91 L.Ed. 
1818. rehoarinff denied G7 S.Ct. 
1727. 331 U.S, 869. 91 L.Ed. 1872— 
Gable v. Angle, D.C.Okl., 7 P.Supp. 
967. 

Minn.—State v. Longyear lidding 
Co.. 29 N.W,2a G57. 224 Minn. 451. 
N.D.—State v. Brace. 3G N.W.2d 330. 

56. U.S.—U. S. V. State of XJtah, 51 
S.Ct. 438. 283 U.S. 64, 75 L.Ed. 844. 

■Waters navigable In fact 

A state should not be denied title 
to the beds of its rivers navigable in 
fact at the time of the admission of 
the state to the Union either because 
the location of the rivers and the cir¬ 
cumstances of the exploration and 
settlement of the country through 
which they flowed made recourse to 
navigation a late adventure or be¬ 
cause commercial utilization on a 
large scale awaits future demands.— 
U. S. v. State of Utah, supra. 

57. U.S.—U. S. V. State of Oregon, 
65 S.Ct. 610, 296 U.S. 1, 79 L.Ed. 
1267. 

45 C.J. p 546 note 64. 

58. Wash.—Hauge v. Walton, 131 P- 
248, 72 Wash. 654. 


59. Cal.—Newcomb v. City of New¬ 
port Beach, 60 F.2d 825, 7 Cal.2d 
393. 

Or.—State Land Board v. MeVey, 123 
P.2d 181. 166 Or. 337. 

45 C.J. p 645 note 66. 

No specific conveyance of title 

from the United States is necessary. 

—State V, Loy. 20 N.W.2d 6G8. 74 

N.D. 182. 

60. La.—State v. Bozeman. 101 So. 
4. 156 La. 63'5—McCliiskey v. Mer- 
aux & Nunez, App., 186 So. 117, re¬ 
instated 188 So. 669. 

61. La.—State v. Bozeman. 101 So. 
4 , 166 La. 635—McCluskey v. Mer- 
aux & Nunez, App., 186 So. 117, 
reinstated 188 So, 669. 

62. U.S.—U. S. V. State of Oregon, 
55 S.Ct 610, 295 U.S. 1. 79 L.Ed. 
1207. 

Cal.—Newcomb v. City of Newport 
Beach, 60 P.2d 825, 7 Cal.2d 393. 

La.—State v, Erwin, 138 So. 84, 173 
La. 507—McCluskey v. Meraux & 
Nunez, App., 186 So. 117, reinstat¬ 
ed 188 So. 669. 

N.D.—State v. Loy, 20 N.W.2d 668, 74 
N.D. 182. 

Or.—^Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 156 Or. 505. 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston Bros. 
Co., 67 S.Ct. 793, 301 U.S. 689, 81 
L.Ed. 1,346. 


Utah.—State v. RoHo. 262 P. 987, 71 
Utah 91. 

45 C.J. p 545 note 69. 

Season for mlo 

The tldclands and the soil beneath 
navigable waters were not granted 
by the Constitution to the United 
States, but were reserved to the 
states respectively. 

U.S.—Pollard v. Hagan, Ala., 3 How. 
212. 11 L.Ed, 565. 

Or.—State Land Board v. MeVey, 
123 P.2d 181. 168 Or. 337. 

63. N.Y.—Granger v. City of Canan¬ 
daigua, 177 N.E. 394, 257 N.Y, 126. 

45 C.J. p 546 note 79. 

64. N.Y.—Sullivan v. Booth & Fllnn, 
Ltd., 206 N.Y.S. 360, 210 App.Div. 
347. 

45 C.J. p 546 note 80. 

65. D.C.—Marine R., etc., Co. v. U. 
S., 265 P. 437. 49 App.D.C. 485, af¬ 
firmed 42 S.Ct. 32, 257 U.S. 47, 66 
L.Ed. 124. 

45 C.J. p 546 note 81. 

66. N.Y.—Banes v. State. 113 N.E. 
786, 219 N.Y. 67—Fulton Light, 
etc., Co. V. State. 94 N.E. 199, 200 
N.Y. 400, 37 L.R.A.,N.S.. 307. 

67. N.Y.—Fulton Light, etc., Co. v. 
State, supra. 

68. U.S.—Martin v. Waddell, N.J., 16 
Pet. 367, 10 L.Ed. 997. 

69. Tex.—Manry v, Robison, 56 S. 
W.2d 438, 122 Tex. 213. 
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tory,*^® unless the lands have been previously and 
lawfully granted to others by the former govern¬ 
ment'll or have been subjected to trusts that would 
require their disposition in some other way;'^2 and, 
if there was no authority on the part of the repre¬ 
sentatives of the former government to make the 
grant, or if the grant was made subsequent to the 
acquisition of title by the United States,it will not 
be recognized. 

c. Constitutional or Statutory Declarations 

state constitutional provisions asserting the owner¬ 
ship of a state of lands underlying navigable waters 
within its boundaries will be given effect. 

Effect will be accorded to the provisions of a 
state constitution asserting state ownership of the 
beds and shores of all navigable waters in the state 
up to and including the ordinary high-water mark'^5 
or disclaiming title in tidelands patented by the 
United States but effect will not be given to a 
constitutional'^'^ or statutory'^S assertion of state 
ownership in a case to which it is not applicable. 
A statute establishing a bulkhead line, or a new line, 
does not alone affect the title to property between 
the line and high-water mark.'^^ 

g 95 . - Entry under Public Land Laws 

Tidelands or lands under navigable waters are not 


within the meaning and application of statutes relating 
to the entry, location, or purchase of “public !ands.“ 

Tidelands or lands under navigable waters are not 
public lands^O and, therefore, are not within the 
meaning and application of federal^^ or state^^ stat¬ 
utes relating to the entry, location, or purchase of 
“public lands.’^ 

§ 95 . - Plats and Surveys 

The legal title to lands under navigable waters usual¬ 
ly is not affected by a plat or survey, especially where the 
plat or survey is private and unofficial, but there ia 
some authority to the contrary. 

Except in some jurisdictions,the legal title to 
lands under navigable waters is not affected by a 
plat^^ or survey,^^ especially where the plat or sur¬ 
vey is private and unofficial.^® Also, a statute au¬ 
thorizing the proprietors of land adjacent to a river 
to resurvey the land does not grant to such proprie¬ 
tors any title to, or rights in, the bed of the river,^*^ 
and a statute dealing with the surveying of land 
lying on navigable watercourses and providing that 
all streams retaining a given average width shall be 
considered navigable merely serves to bring such 
streams within the operation of the rule retaining ti¬ 
tle to the beds of all navigable streams in the state.®®- 
While the line of a government survey fixing the- 
boundary between land and water may be considered 
prima facie as the limit of the state’s ownership of 


70. XJ.S.—Borax Consolidated v. City 
of Los Angelos, Cal., 66 S Ct. ^^3. 
296 U.S. 10, SO L.Ed. 0, rehear ng 
denied 56 S.Ct. 304, 296 U.S. 664, 80 
L.Ed. 473—Seabiiry v. Field, C.C. 
Cal.. 21 F.Cas.No.12,574, reversed 
on other grounds 19 How, 323, 1'5 
L.Ed. 650. 

45 C.J. p 546 note 70. 

71. U.S.—Borax Consolidated v. City 
of Los Angeles, Cal., 56 S.Ct. 23 
296 U.S. 10, 80 L.Ed. 9, rehearing 
denied 56 S.Ct. 304, 296 U-S. 664. 
80 L.Ed. 473—U. S. v. Coronado 
Beach Co., Cal., 41 S.Ct. 378, 255 U. 
S. 472, 65 L.Ed. 736—San Fiancisco 
V. Le Roy. Cal., 11 S.Ct. 364, 138 
U.S. 656, 34 L.Ed. 1096. 

45 C.J. p 546 note 71. 

72. U.S.—Borax Consolidated v. City 
of Los Angeles, Cal., '56 S Ct. 23, 
296 U.S, 10, 80 L.Ed. 9, rehearing 
denied 56 S.Ct. 304, 296 U.S. C64. 
80 L.Ed. 473—San if'ranc’sco v. Le 
Roy, Cal., 11 S.Ct. 364, 138 U.S. 656, 
34 L.Ed. 1096. 

46 C.J. p 546 note 7'2. 

73. U.S.—Walker v. Marks, C.C.Cal., 
129 F.Cas.No.17,078, 2 Sawy. 152, 
affirmed 17 Wall. 648, 20 L.Ed. 744. 

74. Cal.—People v. Kerbcr, 93 P. 
878, 152 Cal. 731, 126 Am.S.R. 93. 


75. Wash.—Ghione v. State, 175 P. 
2d 955. 26 Wash.2d 633—Diking 
Dist. No. 2 of Pend Oreille Countv 
V. Cali.spol Duck Club, 118 P.2d 
780. 11 Wash.2d 131. 

45 C.J. p 546 note 83. 

76. Wash.—Wilson v. Prickett, 139 
P. 754, 79 Wash. 89. 

45 C.J. p 546 note 84. 

77. Wash.—^Watkins v. Dorris, 64 P. 
840. 24 Wash. 636. 64 L.R.A. 199. 

4'5 C.J. p 546 note 85. 

78. La.—State v. Standard Oil Co., 
113 So. 867, 164 La. 334. 

45 C.J. p 546 note 86. 

79. N.Y,—^Williams v. New York, 11 
N.B. 829, 10'5 N.Y. 419—Her way 
Impr. Co. V. New York, 186 N.Y.S. 
405, 113 Misc. 788. 

Pilling up land to fixed line see in¬ 
fra § 113. 

80- U.S.—Hynes v. Grimes Packing 
Co., C.C.A.Alaska, 165 P.2d 323, re¬ 
versed on other grounds 69 S.Ct. 

968, 337 U.S. 86, 93 L.Ed. -. 

Alaska.—Inland Finance Co. v. Stan¬ 
dard Salmon Packers, 7 Alaska 131. 

81. Alaska.—^U. S. v. Roth, 2 Alaska 
257—Juneau Perry Co. v. Alaska 
S.S. Co., 1 Alaska 533. 

45 C.J. p 657 note 18. 

82. N.C.—Barfoot v. Willis, 100 S.E. 
303, 178 N.C. 200. 
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Tex.—^Dolan v. Walker, 49 S.W.2d 
G95, 121 Tex. 361. 

45 C.J. p 557 note 19. 

83. Pa.—Wood V. Appal, 63 Pa. 210.. 
45 C.J. p -558 note 20. 

84. Wash.—Gifford v. Horton, 103 P.„ 
988, 54 Wash. 695. 

85. Fla.—State v. Gerbing, 47 So. 
353, 56 Fla. 603, 22 L.R.A.,N.S., 33 7. 

Mistake of surveyors 

Except as to parcels covered by¬ 
special grant, state never has a-c- 
quired title to land, which was up¬ 
land at time of admiss'on to Union 
and has continued to remain dry, 
even though because of mistake of 
surveyors there was such land be¬ 
tween meander line and shore of 
Great Lakes when survey was made. 
—Hilt V. Weber, 233 N.W. 159, 252 
Mich. 198, 71 A.L.R. 1238. 

86. Fla.—Martin v. Busch, 112 So. 
274, 93 Fla. 535. 

Wash.—Gifford v. Horton, 103 P. 9S8, 
54 Wash. 595. 

87. Iowa.—Cedar Rapids v. Mar¬ 
shall, 203 N.W, 93.2, 199 Iowa 1262. 

88. Tex.—Diversion Lake Club v, 
Heath, 86 S.W.2d 441, 126 Tex. 129- 
—St. Paul Fire & Marine Ins. Co. 
V. Carroll, Civ.App,,. lQ6i 3,W.2d 757.,. 
error dismissed.. 
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land under water,the fact that a lake was me¬ 
andered by a government survey has been held not 
conclusive that the title of a riparian owner extends 
only to the water's edge at low-water mark, and not 
to the center of the lake.^^ 

§ 97. - Change in Navigability 

The title of a state to land underlying a body of water 
which was navigable when the state in which it is situat¬ 
ed was admitted to the Union ordinarily does not cease 
on such water subsequently becoming nonnavigable; a 
legislative change in the status of waters from navigable 
to nonnavigable, or vice versa, does not shift the bound¬ 
aries of riparian proprietors. 

Where a stream or body of water was navigable 
on the date of the admission to the Union of the 
state in which it is situated, the title of the state to 
the land underlying the water does not cease on such 
water subsequently becoming nonnavigable,^^ at 
least where the recession of waters is due to artifi¬ 
cial means,unless, as discussed infra § 113, the 
land is filled in under statutes granting the riparian 
owner the right to fill it in and vesting title to the 
reclaimed land in him. Under a statute confirming 
to the owners of shore lands, bordering on water to 
be artificially lowered, title to the line of ordinary 
navigability as it may be after the lowering, a shore 
owner may not claim to the new line of navigability 
until iJie waters arc actually lowcrcd.^^ 

A legislative change in the status of waters from 
navigable to nonnavigable, or vice versa, docs not 
shift the boundaries of riparian proprietors,so 
that a statutory declaration that a navigable stream 
is nonnavigable will not transfer title to its bed to a 
riparian owner,and a statute declaring a stream 
navigable will not deprive a riparian owner of such 
title as he has previously acquired by grant.^^ 


§ 98. Public Grants 

The power to grant tidelands or lands under nav¬ 
igable waters, the construction and operation of 
grants, and the rights, duties, and liabilities arising 
out of such grants are discussed infra §§ 99-112. 

Examine Pocket Parts for later cases. 

§ 99. -Power to Make 

a. In general 

b. Power of United States or territory 

c. Power of state 

a. In G-eneral 

In general lands under water may be the subject 
of a grant by the sovereign having title, provided the 
rights of the public of navigation and fishing are not 
curtailed. 

Under the English rules, land under water may 
be granted by the crown, provided the grant docs 
not purport to extinguish or curtail the public rights 
of navigation and fishing.^*^'^ During the period 
when the English sovereign had title to land under¬ 
lying a navigable stream now within the boundaries 
of one of the states he had power to convey title to 
the bed of the stream, subject to public purposes 
and uscs.‘>3 Likewise the same right existed in the 
colonial pro])rietor of a colony under his charter 
from the king.^ 

In civiUUm coimt?ncs. Under the civil law in 
force in Spain and its provinces sales and grants of 
submerged lands and tidelands were contrary to the 
general laws and customs of the realm,2 but a par¬ 
ticular grant by a governor general has been upheld 
as within his power to makc.^ 


SD, TT.S.—Oorrig-an v. Brown, C.C. 
Wash., XfI9 F. 477. 

90. SJ").—Flisrand v. Madson, 152 N. 
W. 7<)C. 35 S.D. 457. 

91. Kan.—Dana v. Hurst, 122 P, 
1041, 86 Kan. 947, 

•15 C.J. p -558 note 32. 

92. Fla.—Martin v. Buach, 112 So. 
274, 93 Fla. 635. 

45 C.J, p 658 note 33. 

93. Wash.—State v. Sturtevant, 135 
1>. 1035. 138 r. 650, 76 Wash. 158, 
149 l\ 33, SC Wash. 1. 

94. Wis.—Allen v. Weber, 50 N.W. 
514, SO Wis. 631, 27 Am.S.R. 61, 
14 Xj.R.A, 361. 

9 C.J. p 189 note 14. 

95. Iowa.—Wood V. Chicagro, etc., 
E. Co., 15 N.W. 284, 60 Iowa 4'6a. 

Kan.—Wood v. 1*^0wler, 26 Kan. 682, 
40 Am.R. 330. 

9 C.J- p 189 note 14. 

96. Pa.—Leaf v. Pennsylvania Co., 
112 A, 243, 268 Pa. 679. 


45 C.J. p 646 note 88—9 C.J. p 189 
note 14. 

97 . K.Y.—T.cwis Blue Point Oyster 
(''ultivation Co. v. Brlggp-S 91 N.IO. 
8-16, 198 N.Y. 287, 34 L.R.A.,N.S.. 
inS4, 10 Ann.Ca.s. 694, afUrmud 33 
S.Ct. 679, 229 U.B. 82, 57 L.Bd. 1083, 
Ann.Cas.l915A 232. 

45 C.J. p 646 note 92. 

98. U.S.—State of Now Jersey v. 
State of Delaware, 54 S.Ct. 407, 
291 U.S. 361, 78 L.Kd. 847. 

N.Y.—Williams v. XTtioa, 111 N.B, 
4G8, 217 N.Y. 162. 

99. N.Y.—^Williams v. Utica, supra. 
1, Md.—Bowie v. Western Maryland 

R. Terminal Co., 104 A. 461, 133 
Md. 1—Browne v, Kennedy, 6 Harr. 
& J. 195, 9 Am.D. 603. 

Colonial or proprietary grants gen¬ 
erally see Public Lands §§ 277, 278 
ahso 50 C.J. p 1201 note 81 et sea. 
Maryland proprietary 

(1) Lord Baltimore, the colonial 
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proprietor of Maryland, acquired the 
.same right to dispose of land covered 
by navigable waters und»‘r his char¬ 
ter from the king as the king had 
prior to the charter, subject to the 
public's right of u.ser for flshin#; 
and navigation, and the right after¬ 
ward became vestial in the state, 
subject to the same restrictions.— 
Bowie V. Western Maryland R. Ter¬ 
minal Co., 104 A. 4 61. 133 Md. 1. 

(2) The governor of Virginia could 
not, by a grant made in 1669. give ti¬ 
tle to the soil under the I'otomac 
River, which had been vested in the 
Maryland proprietary thirty-seven 
years before by the charter of 1632. 
—Marine Hy. ^ Coal Co. v. U. S., 
265 F. 437, 49 App.D.C. 285, amrrned 
42 S.Ct. 32, 257 U.S. 47, 66 L.Kd. 124. 

2. Fla.—^ApalachicoIa Land, etc., Co. 

V. McRae, 98 So. 605, 86 Fla. 393. 

3. U.S.—Jover y Costas v. Insular 

Government of Philippine Islands, 
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b. Power of United States or Territory 

While congress has power to grant land under water 
within a territory of the United States, it has been the 
policy to hold such lands for the benefit of future states. 

Congress has power to grant land under water 
within a territory of the United States^ whenever it 
becomes necessary to do so in order to perform in¬ 
ternational obligations,5 to effect the improvement 
of such lands for the promotion and convenience of 
commerce with foreign nations and among the sev¬ 
eral states,6 or to carry out other public purposes 
appropriate to the objects for which the United 
States holds the territory and this power exists 
notwithstanding a declared purpose in a purchase 
treaty that statehood should ultimately be conferred 
on the territory.^ However, it has been stated that 
the United States has never exercised this power by 
general laws,® but, instead, as discussed supra § 91, 
has adopted the policy of holding lands under nav¬ 
igable waters of acquired territory for the ultimate 
benefit of future states, and has refrained from mak¬ 
ing any disposal thereof save in exceptional instanc¬ 


es when impelled to particular disposals by some in¬ 
ternational duty or public exigency.^® A grant of 
shore land in a territory cannot be made by execu¬ 
tive order of the president,nor has the legislature 
of a territory power to confer on riparian owners 
title to land below high-water mark of navigable 
waters and after the admission of a state into 
the Union the federal government has no power to 
dispose of submerged lands therein.^^ 

c. Power of State 

(1) In general 

(2) Power of legislature or officers 

(3) Grants to owners of uplands 

(1) In General 

Although the rule is not followed in all Jurisdictions, 
as a general rule a state, subject to constitutional and 
statutory restrictions, may alienate its lands under navi¬ 
gable waters subject to the paramount rights of the pub¬ 
lic, including the rights of navigation. 

Except in some jurisdictions,a state has power 


31 S,Ct. 664, 221 U.S. 6'23, 65 L.Ed. 
884. 

45 C.J. p 550 note 56. 

4. U.S.—U. S. V. Stotts, D.C.Wash., 

49 F.2d 619. 

Alaska.^—Inland Finance Co. v. 
Standard Salmon Packers, 7 Alas¬ 
ka 131. 

45 C.J. p 547 note 1. 

I«ands extendiugr beyond low-water 
mark under ocean 

(1) Where both houses of congress 
passed a joint resolution quitclaim¬ 
ing to adjacent states a three-mile 
belt of land situated under ocean be¬ 
yond low-water mark, but joint res¬ 
olution was vetoed by the president, 
and veto was sustained, resolution 
did not represent an exercise of con¬ 
stitutional power of congress to dis¬ 
pose of public property, and did not 
provide basis for restricting attorney 
general’s statutory authority to in¬ 
stitute action against the state of 
California for a declaration of rights 
of the United States as against Cal¬ 
ifornia in three-mile marginal belt 
off the California coast.—U. S. v. 
State of California, 67 S.Ct. 1658, 
332 U.S. 19, 91 L.Ed. 1839, opinion 
supplemented 68 S.Ct. 20, 332 U.S. 
804, 92 L.Ed. 382, rehearing denied 
68 S.Ct. 37, 332 U.S. 787, 92 L.Ed, 370, 
petition denied 68 S.Ct. 1517, 334 
U.S. 855, 92 L.Ed. 1776. 

(2) The fact that congi'ess twice 
failed to grant attorney general spe¬ 
cific authority to file suit against the 
state of California would not justify 
restricting attorney general’s statu¬ 
tory authority to institute action 
against the state for a declaration 
of the rights of the United States 
fls against California in three-mile 


marginal belt off the California coast. 
—U. S. V. State of California, supra. 

5. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 548, 152 U.S. 1, 38 L.Ed. 331— 
Brewcr-Elliott Oil & Gas Co. v. TJ. 
S., C.C.A.OkL, 270 F. 100, afTirmed 
43 S.Ct. 60, 260 U.S. 77, 67 L.Ed. 
140. 

6. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 548, 152 U.S. 1, 38 L.Ed. 331. 

7. U.S.—Brewer-Elliott Oil & Gas 

Co. V. U. S., Okl., 43 S.Ct. 60, 260 U. , 
S, 77, 67 L.Ed. 140—Shively v. 

Bowlby, Or., 14 S.Ct. 548, 152 U.S. 
1, 38 L.Ed. 331. 

8. U.S.—Brewer-Elliott Oil & Gas 
Co, V. U. S., Okl„ 43 S.Ct. 60, 260 
U.S. 77. 67 L.Ed. 140. 

45 C.J. p 547 note 6. 

9. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. '548, 152 U.S. 1, 38 L.Ed. 331. 

45 C.J. p 5-47 note 6. 

10. U.S.—U. S. V. Holt State Bank, 
Minn., 46 S.Ct. 197, 270 U.S. 49, 70 
L.Ed. 465. 

11. U.S.—U. S. V. Ashton, C.C.Wash., 
170 F. 509, appeal dismissed 31 S. 
Ct, 718, 220 U.S. 604, 55 L.Ed, 605. 

12. U.S.—U. S. V. Mackey, D.C.Okl, 
214 F. 137, reversed on other 
grounds 216 F. 126, 132 C.C.A. 370. 
appeal dismissed Gladys Belle Oil 
Co. V. Mackey, 216 F. 129, 1.32 C.C. 
A. 373. 

Okl—State v. Nolegs, 139 P. 943, 40 
Okl, 479. 

13. U.S.—Hardin v. Jordan. Ill., 11 S. 
Ct. 808, 838, 140 U.S. 371, 35 L.Ed. 
428—HaUett v. Beebee ex dem. Pol¬ 
lard, Ala., 13 How. 25, 14 L.Ed. 36, 

Ala.—Mobile Transp. Co. v. Mobile, 
30 So. 64,6, 128 Ala. 335, 86 Am.S. 
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R. 143, 64 L.R.A. 333, alRrmed 23 

S. Ct. 170, 187 U.S. 479, 47 L.Ed. 

2G6. 

4'5 C.J. p 547 note 11. 

14. Tenn.—Cunningham v. Prevow, 

192 S.W.2d 338, 28 Tenn.App. 643, 
45 C.J. p 547 note 13. 

Iiaud not subject to entry or grant 

If a watercourse is navigable in 
the legal sense, the soil covered by 
the water, as well as the use of the 
stream, not only belongs to the pub¬ 
lic, but is not subject to entry or 
grant as other land.—Cunningham 
V. Provow, 192 S.W.2d 338, '28 Tenn. 
App. 643. 

In Iiouisiana 

(1) Bed of navigable stream in 
Louisiana is property of state and 
cannot be sold or alienated so a.s to 
vest fee in another; but legislature 
may itself utilize it or authorize its 
use in manner beneficial to its citi¬ 
zens as long as sovereignty is not 
given up or seriously impaired.—In 
re 'Vicksburg Bridge & Terminal Co., 
D.C.Miss., 22 F.Supp. 490. 

(2) Contract of department of con¬ 
servation authorizing dredging for, 
and removal of, clam shells from wa¬ 
ter bottoms belonging to state does 
not constitute an alienation of fee 
of navigable water bottoms within 
constitution prohibiting such alien¬ 
ation.—Gorham v. Mathieson Alkali 
Works, 27 So.2d ’299, 210 La. 462. 

(3) Prior to constitutional amend¬ 
ment of 1921, state could dispose of 
bed of navigable fresh water lake by 
patent to private individual.—Realty 
Opei‘ators v. State Mineral Board, 12 
Sa.2d 198, 202 La. 398—4'5 C.J. p 64? 
uote 14. 
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to alienate its lands under navigable waters,^® or at 
least it possesses limited power to do so,^® and it has 
power to grant to private individuals a limited por¬ 
tion of such lands^*^ or to grant limited rights or 


privileges therein.^^ The power of disposal pos¬ 
sessed by the state is subject to constitutional lim¬ 
itations or restrictions,^^ including limitations im- 


(4) Constitutional provision pro¬ 
hibiting' legislature from alienating 
fee of bed of any navigable stream, 
lake, or body of water except for 
purposes of reclamation, operates 
prospectively only and docs not ap¬ 
ply to conveyances of mineral ri^'^hts 
prior to enactment thereof in 1921.— 
Realty Operators v. State Mineral 
Board, supra. 

(5) Prior to amendment, fresh wa¬ 
ter lake not connected with any arm 
of sea did not fall within restrictions, 
contained in acts relating to develop¬ 
ment of oyster in 'ustry. on a’iena- 
tion of b<'ds of waters and water¬ 
courses bordering on Gulf of Mcx co. 
—Realty Operators v. State Mineral 
Board, supra. 

(6) Prior to amendment it was de¬ 
clared policy of the state not to alie¬ 
nate soil beneath navigable waters 
although it had the power to do so,— 
State V. Bayou Johnson Oyster Co.. 
58 So. 405. 130 La. C04. 

m Maryland 

(1) Under statute of 1862, spo'^'in 
cally providing that no patent could 
be issued for land covered by navlga 
ble waters in the state, patents is 
sued after passage of such statute 
for land embracing navigable stream 
did not pass area covered by the 
stream, and such area c ulcl not bo 
included in any subsequ'mt patent.— 
Gray v. Gray, 16 A.2d 166, 17S Md, 
f)6G—Linthi< um v. Shipley, IIC A. 
871. 140 Md. 96. 33 A,I..R. 754—So'- 
lers v. Sollers, 26 A. ISS, 77 Md. 148. 

(2) Maryland is owner of legal 
title of all beds on navigable streams 
within its boundaries, but it cannot 
grant such title, or take away right 
of owners of lands bordering on nav¬ 
igable waters, to make improvements 
in front of their shore lines.—Mutu U 
Chemical Co. of America v. Mayor 
and City Council of Baltimore, D.C. 
Md., 33 F.Supp. 881, modifled on oth¬ 
er grounds, C.C.A., Mayor and City 
Council of Baltimore v. Crown Cork 
& Seal Co., 122 F.2d 385. 

(3) Prior to the statute It was 
held that the power of the crown 
to dispose of lands under navigable 
waters, acquired by the colonial pro¬ 
prietaries by charter, was vested in 
the state.—Brown v. Kennedy, 5 
Harr. & J. 19'5, 9 Am.D. 503—Chap¬ 
man V, Hoskins, 2 Md.Ch. 485. 

In Minnesota 

Under common law applicable at 
time Minnesota was admitted to 
statehood, it held absolute title, sov¬ 
ereign and proprietary, to all the 
beds of navigable waters within Its 
boundaries, in trust for the people 


of the state, and in exercise of such 
trust the state mav dispose of par¬ 
tial interests in surh lands, in int'^'r- 
est of all the people, provided pri¬ 
mary purposes of trust are not un¬ 
duly abridged or burdened thereby: 
but under doctrine that character of 
.state’s title in b^ds of navigable wa¬ 
ters is sovereign rather than pro¬ 
prietary. word ’‘sovereign” is intend¬ 
ed merely to indicate that state ho’ds 
sU'*h title In trust for the people, for 
purposes of public navigation, com 
merce, and fishing, and h-^nce tha^ 
it cannot divide such beds for s le 
as it mav other land.s—State v 
Longyear Holding Co., 29 N.W.2d 657. 
224 Minn, 451. 

15, TJ.S.—U. S, V. 25.88 Acres of 
Tiand. More or Les^. in Boronof 
Brooklyn, Kings County, D.C.N.Y.. 
49 F.5?Mpp. 2'”n. a^rmed. C.C.A.. 14‘’ 
F.2d 487—Oh’sholm v. Caines. C.C. 
S.C., 67 F. 285. 

Cal.—McG'nn v. State B^'ard of I'^ar 
bor Com’rs, 299 P. 109. 113 Cal 
App. 695. 

Conn.—State v. Knowles-Lombnr'^’ 
Co.. 188 A. 275, 122 Conn. 263. 107 
A.L.R. 1314. 

Fla,—Pembroke v. Peninsu'ar Termi¬ 
nal Co.. 14 6 So. 240. 108 Fla. 4 '’— 
State v. Tampa, 102 So. 336, 88 Fla. 
19G. 

Mi.s.s.—State ex rcl. Rice v. Stewart. 
184 So. 44. 184 Alis.s. 202, sugges¬ 
tion of error overruled 185 So. 247. 
184 Mi.ss. 202. 

Pa.—McNeoly <& Price Co. v. Phila¬ 
delphia Piers. 196 A. 84$. 329 Pa. 
113. 

Tex.—State v. Bradford, 50 S.W.2cl 
106.5, 121 Tex. 615—Moore v. Ash 
brook. Civ.App., 19? S.W.2d >516. 
error refused. 

45 C.J. p 549 note 47. 

Disposition of tideland.s and shore- 
lands in state of Washington sec 
Public Lands § 272, also 50 C.J. p 
1191 note 32 et scq. 

Power to dispose of lands in Dis¬ 
trict of Columbia see District of 
Columbia § 11. 

State can grant preference in tidal 
and submerged lands to littoral own¬ 
ers for substantial reasons.—Boone 
V. Kingsbury. 273 P, 797, 206 Cal. 148. 
followed in 274 P. 61, 206 Cal. 791, 
Shuddc V. Kingsbury, 274 P. 61, 20G 
Cal. 792. Workman v. Kingsbury, 274 
P. 62. 206 Cal. 703, Hickey Bros. Co. 
V. Kingsbury, '274 P. 62, 206 Cal. 794, 
Plarthorn v. Kingsbury, 274 P. 62, 
206 Cal. 795, Chamberlin v. Kings¬ 
bury, 274 P. 62, 206 Cal. 796, and 
Ballard v. Kingsbury. 274 P. 63, 206 
Cal. 797. Appeal dismissed and cer¬ 
tiorari denied Workman v. Boone, 60 
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set. 66, 280 U.S. 517, 74 L.Ed. 587. 
588. 

In Virsrinia 

(1) The st.ate may grant lands un¬ 
der water sub/ect to pub'ic rights.— 
Commonwealth v. City of Newport 
New.s. 164 S.E. 6S9. 15S Va. 521— 
.Tames River, etc.. Power Co. v. Old 
Dominion Iron, etc., Corp., 122 S.E, 
344. 138 Va. 461. 

(2) However, there are holdings to 
the contrary as to grants of certain 
specific Iand.«.—Jam \s River, etc., 
Power Co. v. O’d Dominion Iron, etc., 
t^orp.. supra—.Norfolk City v. Cooke, 
68 Va. 430—Home v. Richards, 8 Va 
441. 2 Am.n. 574. 

In Wisconsin 

(1) Language may be found in 
.some decisions indicating that the 
state is without power to grant 
lands under navigable water.—Illi¬ 
nois Steel Co. v. Bilot, 84 N.W. 855. 
85 N.W. 492. lOD Wis, 418, S3 Am. 
.S.R. 905—Priewe v. Wi.sconsin State 
Land. etc.. Co.. 79 N.W. 780, 103 Wis. 
in7. 74 Am.S.R. 904. 

(2) However, these cafes have 
boon distinguished or held Inapplica¬ 
ble in a later decision urhohPng the 
validity of a statute empowering 
state railroad commission to con¬ 
tract for the removal of material 
from the bed of a navigable lake.— 
\ngeIo V. Railroad Commission, 217 
N.W. •570, 194 Wis. 543. 

16. Fla.—Peering v. Martin. 116 So. 
51. 95 Fla. 224. followed in Bis¬ 
cay no Co. v. Martin, 116 So. 66, 95 
Fla. 259. 

15 C.J. p 548 note 15, 

17. Fla,—D(*crirg v. Martin. 116 So. 
54. 95 Fla. 224, fo lowed in B‘s- 
cayne Co. v, Martin, 116 So. 66, 
95 Fla. 259. 

45 C.J, p 548 note 16. 

18. Fla.—Holland v. Fort Pierce Fi¬ 
nancing & Const. Co., 27 So.2d 76, 
157 Fla. 649—Watson v. Holland, 
20 Sa.2d 388, 155 Fla, 342, motion 
denied 6'5 S.Ct. 1408. 325 U.S, 839, 
89 L.Ed. 1965—Caples v. Taliafer¬ 
ro, 197 So. 861. 144 Fla. 1, motion 
denied 200 So. 378, 146 Fla. 122— 
Peering v. Martin, 116 So. 64, 95 
Fla. 224, followed in Bi,scayne Co. 
v. Martin, 116 So. 66, 95 Fla. 259. 

45 C.J. p 548 note 17. 

19. Cal.—Atwood v. Hammond, 48 P. 
2d 20, 4 Cal.2d 31. 

Fla.— Corpus Juris cited iu Pem¬ 
broke V. Penin.sular Terminal Co., 
146 So. 249, 256, 108 Fla. 46. 

45 C.J. p 648 notes 18, 21, p 649 note- 
85, 
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posed by the federal Constitution,20 such as the 
paramount power conferred on congress to control 
navigation in so far as may be necessary to control 
and regulate commerce among the several states and 
with foreign nations and grants may not be made 
in violation of a statutory prohibition.22 The power 
of the state to dispose of lands under navigable wa¬ 


ter is limited by the public trust in which such lands 
are hcld,23 and the state’s power of alienation is 
subject to the paramount rights of the public, 24 in¬ 
cluding the right of navigation ;25 the state cannot 
by grant wholly abdicate, surrender, or delegate its 
trusteeship for the public26 or surrender entirely its 


'Grant to private persons 

Attempted grant in violation of 
constitutional provision withholding- 
tidelands fronting on navigable wa¬ 
ters and within two miles of incorpo¬ 
rated city or town from grant or 
sale to private persons is void.—At¬ 
wood V. Hammond, 48 P.2d 20, 4 Cal. 
2d 31. 

no. N.T.—People v. Delaware, etc., 
Co.. 107 N.E. 506, 213 N.Y. 194. 

SI. Conn.—State v. Knowles-Lom- 
bard Co., 188 A. 275, 122 Conn. 263, 
107 A.L.R. 1344 . 

Fla.—Pembroke v. Peninsular Termi¬ 
nal Co.. 146 So. 249, 108 Fla. 46. 
Pa.—McNeely & Price Co. v. Phila¬ 
delphia Piers, 196 A. 846, 329 Pa. 
113. 

Tex.—Lorino v. Crawford Packing 
Co.. 175 S.W.2d 410, 142 Tex. 61. 

4'5 C.J. P 548 note 20. 

22. Cal.—People v. Banning, 147 P. 
274. 169 Cal, 542—People v. Cali¬ 
fornia Fish Co., 138 P. 79, 166 Cal. 
576. 

4'5 C.J. p 549 note 36. 

Construction of statutes 

Statutes relating to sale of river 
beds and channels by the state 
should be strictly construed.—Gray- 
burg Oil Co. v. Giles, 186 S.W,2d 
680, 143 Tex. 497. 

Statutes authorizing or prohibiting 
certain sales 

(1) Under a statute authorizing 
the sale of tideflats not adjacent to 
the shore and within the tidewaters 
of a river, sand bars in a river not 
vuncovered by mean lower low water 
are not tidelands within the statute. 
—Van Dusen Inv. Co. v. Western 
Fishing Co., 124 P. 677, 63 Or. 7. re¬ 
hearing denied 126 P. 604, 63 Or. 7. 

(2) Transfer of lands within a 
specified distance of the corporate 
limits of municipal corporations 
have been held void as prohibited by 
statute.—People v. Southern Pac. Ry. 
Co., 147 P. 274, 169 Cal. 537—People 
V. Banning Go., 140 P. 587. 167 Cal. 
643—^Williams v. City of San Pedro, 
94 P. 234, 153 Cal. 44—Klauber v. 
Higgins, 49 P. 466. 117 Cal. 451— 
Ross V. Burkhard Inv. Co„ 265 P. 982, 
90 Cal.App. 201. 

(3) The state would not be estop¬ 
ped, merely by receiving the pur¬ 
chase money, to assert the invalidity 
-of purported sales of tidelands, which 
were expressly reserved from sale by 
the constitution and statutes.—^Peo¬ 


ple V. California Fish Co., 138 P. 79. 
166 Cal. 576. 

(4) The fact that patents for tide- 
lands were issued pursuant to a land 
contest in the courts to determine 
the rights of opposing claimants to 
purchase the land would not estop 
the state to show that the land was 
reserved from sale, or dedicated to 
the public use, so that a valid pat¬ 
ent therefor could not be issued.— 
People V. California Pish Co., supra. 

(5) Where a sale by the state of 
tidelands is void, because they are 
within two miles of an incorporated 
town, repeal of the act of incorpora¬ 
tion does not invest such purchasers 
with the title.—Patton v. City of 
Wilmington, 147 P. 141, 169 Cal. 521 
—People v. California Fish Co., su¬ 
pra. 

(6) The filing of an application for 
the purchase of tidelands and survey, 
its approval by the proper officer, 
and acceptance of one fifth of the 
price fixed by law, before the incor¬ 
poration of a city within two mi’es 
of the corporate limits of which the 
lands were situated, so that the land 
could not be granted after the city 
was incorporated, constituted a legal 
sale.—People v. Banning Co., 138 P. 
101, 166 Cal. 635. 

(7) Though an application for the 
purchase of tidelands within the 
statutory limits was filed, together 
with the affidavit therefor, with the 
surveyor general three days before 
the repeal of the act incorporating 
the city, the sale was not invalid un¬ 
der a statute withholding from sale 
all tidelands within two miles of an 
incorporated city, where the applica¬ 
tion was not approved until long 
after the incorporating act was re¬ 
pealed.—People V. California Pish 
Co., supra. 

(8) Where a grant has been made 
prior to enactment of the statute, 
as between claimant to alleged tide- 
lands under state patent and munici¬ 
pal corporation claiming under leg¬ 
islative grant, whether lands vested 
in state by virtue of sovereignty 
must be determined by their condi¬ 
tion as tidelands as of date of ad¬ 
mission of state into Union.—New¬ 
comb V. City of Newport Beach, 60 
P.2d 825, 7 Cal.2d 393. 

23. Ohio.—State ex rel. Squire v. 

City of Cleveland, 82 N.E.2d 709, 

160 Ohio St. 30.3. 

46 C.J. p 54$ note 22. 
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Furtherance of trust 

A grant to a railroad company for 
railroad purposes has been held to 
be in furtherance, rather than in 
violation, of the trust for purposes 
of navigation and commerce under 
which the state holds the land.— 
Koyer v. Miner, 156 P. 1023, 172 Cal. 
448. 

24. Pa.—McNeely & Price Co. v. 
Philadelphia Piers, 196 A. 846, 329 
Pa. 113. 

45 C.J. p 548 note 23. 

25. U.S.—Silver Springs Paradise 
Co. v. Ray, C.C.A.Fla., 50 F,2d 356, 
certiorari denied Ray v. Silver 
Springs Paradise Co., 52 S.Ct. 29, 
284 U.S. 649, 76 L.Ed. 551. 

N.C.—Home Real Estate Loan & In¬ 
surance Co. V. Farmele, 197 S.E. 
714, 214 N.C. 63. 

Or.—Winston Bros. Co. v. State Tax 
Commission. 62 P.2d 7, 166 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston Bros. 
Co., 57 S.Ct. 793, 301 U.S. 689, 81 
L.Ed. 1346. 

45 C.J. p 548 note 24. 

26. Fla.—Holland v. Fort Pierce Fi¬ 
nancing & Const. Co.. 27 So.2d 76, 
157 Fla. 649—Watson v. Holland, 
20 So.2d 388. 155 Fla. 342. motion 
denied 65 S.Ct. 1408, 325 U.S. 839, 
89 L.Ed. 196'5—Caples v. TaMaferro, 
197 So. 861. 144 Fla. 1, motion de¬ 
nied 200 So. 378, 146 Fla. 122— 
Pembroke v. Peninsular Terminal 
Co., 14G So. 249. 108 Fla. 4 6—Leer¬ 
ing V, Martin, 116 So. 54, 95 Fla. 
224, followed in Biscayne Co. v. 
Martin, 116 So. 66, 95 Fla. 259. 

45 C.J. p 548 note 25. 

Grant to railroad surrendering 
trusteeship is beyond the power of 
the state.—Illinois Cent. R. Co. v. 
State of Illinois. Ill., 13 S.Ct. 110, 
146 U.S. 387, 36 L.Ed. 1018. 

Grants in fee nimple 

(1) Grants in foe simple have been 
held beyond the power of the state. 
—State ex rel. Rice v. Stewart, 184 
So. 44, 184 Miss. 202, suggestion of 
error overruled 185 So. 247, 184 Miss. 
202—Rouse v. Saucier's Heirs, 146 
So. 291, 166 Miss. 704—Money v. 
Wood, 118 So. 357, 152 Miss. 17. 

(2) In New York, however, the 
legislature may, where it deems It to 
be in the public interest, grant a 
deed in fee simple to land under wa¬ 
ter and exclude Itself from its ex¬ 
ercise as sovereign of the jus publi¬ 
cum. 
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control over navigable waters.^7 The trust may not 
be relinquished by a transfer of the property or any 
special interest therein except as to such parcels as 
are used in promoting the interests of the public or 
when parcels can be disposed of without impairment 
of the public interest in what remains.^® 

Where the state has the power to alienate sub¬ 
merged lands or tidelands it may do so for any pub¬ 
lic purpose,-^ such as the aid or promotion of com¬ 
merce and navigation, at least where such grants 


do not materially and substantially interfere with or 
impair the rights or interests of the puhlic.^i The 
state may make grants to private individuals or cor¬ 
porations for beneficial enjoyment,22 but the use 
must be reasonable and one which can fairly be said 
to be for the benefit of, or not injurious to, the pub- 
lic.22 It is generally held that lands cannot be 
granted to a private individual or corporation for a 
private purpose.2-^ Another limitation on the pow¬ 
er of the state is that it must not be exercised in der- 


U. Sl.—Applony V. City of Now York, 

N.Y., 4C S.Ct. 560, 271 U.S. 3G4, 70 
Ij.Ed, 992—Beard's Erie Basin v. 
People of New York, C.C.A.N.Y., 
142 F.2a 487. 

N. Y.—Langdon v. Mayor, etc., of City 
of New York. 93 N.Y. 120—-New 
York Power Sr, Light Corporation 
V. Stale, 245 N.Y.S. 44, 2:]() App. 
Div. 33 8—Day Didge Look Co. v. 
United Dry Docks, 262 N.Y.S. 212, 
146 Misc. 404, amrrncd 2Gl N.Y.S. 
1002, 237 App.Div. 900, rear/ruinont 
denied 2G2 N.Y.S. 940, 238 App.Div. 
801, amrmod 188 N.E. 121. 2G2 N.Y. 
687, roargument denied 189 N.E. 
GOO, 2C3 N.Y, 505. 

(3) The conclusion that It has 
done so <’un be reached only on clear 
end convincing evidence of its inten¬ 
tion and of the public interest in 
promotion of which it acted.—U. 

V. 25.88 Acres of I^and, More or Less, 
In Borough of Brooklyn, Kings Coun¬ 
ty. D.C.N.y., 40 F.Supp. 250, amrmod. 

O. C.A., 142 E.2d 487. 

(4) Such a grant cannot be made 
for private purposes not for the 
boncilt of the pul die.—Marba St'a Bay 
Corporation v. Clinton Street Realty 
(.'Corporation, 6 N.E.2d 824, 272 N.Y. 
202, rearguinent denied 15 N.E,2d 
74, 278 N.Y. 4 85—Niagara Falls Pow¬ 
er Co. V. Water Power and Control 
Commission, 2G2 N.Y.S. 217, 237 App. 
Div. 21G, reversed on other grounds 
lOG N.E. 51, 267 N.Y. 2G5, roargu- 
ment denied 198 N.E. 372, 2GS N.Y. 
490, certiorari denied Niagara Falls 
Power Co. v. Water Power and Con¬ 
trol Commission of State of New 
Y'ork, 5G S.Ct. 128, 29G U.S. GOO, 80 L. 
Ed. 432-—New York IMw(‘r Sz Light 
Corporation v'. State, 24'i5 N.Y.S. 44, 
230 App.Div. .338. 

(6) In granting right to lands un¬ 
der public waters to a private per¬ 
son or corporation, the sovereign 
does so with the limitation, whether 
or not expres,sed, that its public 
functions and obligations in re.spo'ct 
of the water cannot be Impaired, 
.since the state cannot yield this part 
of its sovereign and public obliga¬ 
tion; ,and even when the grant to 
land under water is very ancient and 
has been exercised for long periods 
the land may be Interfered with by 
dredging in the interests of naviga¬ 


tion.—Niagara Falls Power Co. v. 
Duryea, 67 N.T.S.2d 777, 185 Misc. 
696. 

(G) The state cannot divest itself 
of lands under navigable waters by 
a grant unreasonable in extent or 
ar('a.—Bay .Ridge Dock Co. v. United 
Dry Docks, 262 N.Y.S. 212, 146 Misc. 
404, attirmed 261 N.Y.S. 1002, 237 App. 
Div. 000, reargument denied 2G2 N.Y*. 
S. 040, 238 App.Div. 801, ailirmed 188 
N.E. 121, 262 N.Y. 687, reargument 
denied ISO N.E. GOO. 263 N.Y. 665. 

(7) A colonial grant in 1685 by a 
lieutenant-governor attempting to 
convey eleven miles of foreshore, 
constituting entire ocean front of 
borough of Queens, which was to 
private persons for neither commer¬ 
cial nor governmental purposes, was 
void, a.s contrary to public policy; 
and the fact that owners of land and 
their attorneys, as well as courts, 
considered for more than a century 
that title to lands which were hound¬ 
ed by ocean did not extend below 
high-water mark would lead court to 
aOlrm those conclusions and deny 
claim that owncr.s had title to fore¬ 
shore.—Marba Sea Bay Corporation 
V. Clinton Street Realty Corporation, 

5 N.E.2<i 824, 272 N.Y. 202, reargu- 
meut denied 16 N.B.2d 74, 278 N.Y. 
486. 

27. U.S.—Illinois Cent. B. Co. v. 
State of Illinois, Ill., 13 S.Ct. 110. 
14 6 U.S. 387, 36 L.Ed. 1018. 

45 C.J. p 548 note 26. 

State authorities cannot give con- 
sent to inva.sion of bod of navigable 
stream which would preclude state 
from removing structure, if neces¬ 
sary to aid navigation.—S. S. ICrosge 
Co. V. Railroad Commission, 236 N.W. 
667, 204 Wis. 479. 

28. Cal.—Boone v. Kingsbury, 273 

P. 707, 206 Cal. 148, followed in 1 
274 P. 61, 206 Cal. 791, Shudde v. 
Kingsbury, '274 P. 61, 206 Cal. 792, 
Workman v. Kingsbury, ’274 P. 

62, 206 Cal. 793, Hickey Bros. Co. 
V. Kingsbury, 274 P. 62, 206 Cal. 
'794, Harthorn v. Kingsbury, 274 
P. 62, 206 Cal. 795, Chamberlin v. 
Kingsbury, 274 P. 62, 206 Cal. 796, 
and Ballard, v. Kingsbury, 274 P- 

63, '206 Cal. 797. Appeal dismissed 
and certiorari denied Workman v, 
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Boone, 50 S.Ct. 66. 2S0 U.S. 517, 74 
L.Ed. 587. 588. 

Fla.—Hicks v. State ex re’. Lfindia, 
1>56 So. 60.3, 116 Fla. 603—lV‘m},>roke 
V. Peninsular Terminal Co., 146 
So. 240, 108 Fla. 46. 

Mi.ss.—State ex rel. Rif'o v. Stew¬ 
art, 184 So. 44, 184 Miss. 202, .su^- 
gc.stion of error overruled 185 So. 
247, 184 Miss. 202. , 

29. Conn.—‘State v. Knowle.s-Lcrn- 
bard Co.. 1S8 A. 276, 122 Conn. 263. 
107 A.L.R. 1344. 

45 C.J. p 648 note 28. 

Public purpose 

Grant of land to a railroad for 
riglit of way is for a puidic purpo.se. 
—New York, < tc., R. Co. v. Arm¬ 
strong, 102 A. 701, 92 Conn. 349—^45 
C.J. p 610 not(! 4 4. 

30. Oal.—Knud.son v. Kearney, 152 
P. 541. 171 Oal. 250. 

45 C.J. p 518 ntde 20. 

Permissible purposes 

In ordtrr to aid navigation or com¬ 
merce, encourage new industries, or 
develop resources, state n>ay grant 
rea.sonablo and limited right.«^ and 
privileges in use of land.s und.-r nav¬ 
igable waiters,—Deering v, Martin, 
IIG So. 54, 05 Fla. 224, followed in 
Bi.scayne Co. v. Martin, 116 So. C6. 
95 Fla. 269. 

Grant to railroad must be in aid 
of commerce and must not impair 
public interest.—Illinois Cent. R. Co. 

V. Chicago, 50 N.E. 1104, 173 Ill. 471, 
‘53 L.R.A. 408. 

31. Conn.—State v. Knowles-Lom- 
bard Co.. 188 A. 275, 122 Conn. 263, 
107 A.L.R. 1344. 

Fla,—Peering v. Martin, 116 So. 54, 
95 Fla, 224, followed in Biscavnc 
Go. V. Martin, 116 So. 66, 95 FLa. 
259. 

45 C.J. p 548 note 80. 

32. N.Y,—Long Sault Dev. Co. v. 
Kennedy, 10,7 N.E. 849, 212 N.Y. 1. 
Ann.Cas.lOlSD 56. 

33. N.Y.—liong Sault Dev. Co. v. 
Kennedy, supra. 

34. Fla.—^Deoring v. Martin, 116 So. 
64, 96' Fla. 224, followed in Bi.s- 
cayne Co. v. Martin, 116 So. 66, 95 
Fla. 259. 

Miss.—Rouse v. Saucier's Heirs, 146 , 
So. 291, 166 Miss. 704. 
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ogation of vested rights.SS Subject to the forego¬ 
ing limitations, each state may dispose of its lands 
under its navigable waters as it sees fit;^® but, of 
course, a state cannot convey lands which it does 
not own.^*^ 

Leases. As a general rule, a state has power to 
lease its land below high-water mark.^^ The lease 
may, in at least one jurisdiction, be for private pur¬ 
poses,but in another, under constitutional or stat¬ 
utory provisions, the lease may be for commercial 
purposes only.^o In the absence of any constitu¬ 
tional or statutory inhibition the state may lease the 


beds of navigable waters to private individuals for 
removal of minerals on payment of royalties,and 
such a lease does not constitute a sale of lands in 
violation of a constitutional provision prohibiting 
sale.^2 Where the statute prohibits it, the state may 
not lease accretions to islands previously sold by 
it^^ A riparian owner may not object to a lease by 
the state to a third person where it does not arbi¬ 
trarily interfere with any of the rights of the ripa¬ 
rian proprietor.^-^ When so authorized by statute, 
•a county may lease portions of the bed of a river 
within its boundaries,but the lease must not be 


35. Fla.—PemlDroke v. Peninsular 
Terminal Co., 146 So. 249, 108 Fla. 
46. 

45 C.J. p 549 note 31. 

36. U.S.—Scott V. Lattlg, Idaho, 33 
S.Ct. 242, 227 U.S. 229, 57 L.Ed. 
490, 44 L.Il.A.,N.S.. 107. 

45 C.J, P 549 note 33. 

37. N.J.—Dewey Land Co. v. Ste¬ 
vens, 90 A. 1040, 83 N.J.Eq. 314, 
91 A. 934, S3 N.J.Eq. 656. 

45 C.J. p 649 note 34. 

Cancellation of subsequent grants 
Heirs of original settlor and pat¬ 
entee of tidewator lands could main¬ 
tain bill to cancel claims asserted 
thereto.—Rouse v. Saucier’s Heirs, 
146 So. 291, 166 Miss. 704. 

38. Md.—Adam.s v, Carey, 190 A. 815, 
820, 172 Md. 173. 

45 C.J. p 576 note 87. 

Amount of rent 

Amount due state for unpaid rent 
under terms of riparian lease would 
be calculated until date mentioned 
in notice prescribed by statute, and 
not until state reentered in manner 
prescribed by statute.—State v. Ow¬ 
en, 41 A.2d 809, 23 N.J.Misc. l23. 
Construction of statutes 

(1) Statutes relating to state’s 
lease of river beds and channels 
should be strictly construed.—Gray- 
burg Oil Co. v, Giles, 186 S.\V.2d 
680, 143 Tex. 497. 

(2) The "navigable portions of 
navigable streams”, within statute 
authorizing the state land board to 
lease the bed of navigable portions 
of navigable streams for purpose of 
removing gravel, rock, and sand 
therefrom, referred to the longitudi¬ 
nal rather than the lateral limits of 
navigability of such streams, in 
view of fact that, at point from 
which navigability ceases in any 
stream and such stream becomes 
nonnavigable, title to the bed of 
stream is in the owners of abutting 
lands, and that, within navigable 
length of a stream, the state is pri- 
ma facie owner of the bed thereof, 
below ordinary high-water marks.— 
State v. McVey, 121 P.2d 461, 168 Or. 


327, rehearing denied State Land 
Board v. McVey, 123 P.2d 181, 1C8 
Or. 337. 

(3) The statute authorizing the 
state land board to lease bed of nav¬ 
igable portions of navigable streams 
for purpose of removing gravel, rock, 
and sand therefrom was not inap¬ 
plicable to sand and gravel removal 
operations which were confined to 
that part of bed of navigable river 
which was between high and low wa¬ 
ter marks, since legislature did not 
intend to limit application of statute 
to beds of navigable streams between 
low-water marks.—State v. McVey, 
121 P.2d 461, 168 Or. 337, rehearing 
denied State Land Board v. McVey, 
123 P.2d 181, 168 Or. 337. 

(4) A statute providing for the 
leasing of state lands for trapping, 
hunting, grazing, and other agricul¬ 
tural pursuits does not include the 
lea.sing of navigable water boltom.s 
for the removal of clam Shulls and 
does not supersede or repeal a prior 
statute authorizing the leasing of 
navigable water bottoms.—Gorham 
v. Mathieson Alkali Works, 27 So.2d 
299. 210 La. 462. 

Purpose of statutes 

The purpose of statutes author¬ 
izing the state land board to lease 
the bod of navigable portions of nav¬ 
igable streams for imrpose of remov¬ 
ing gravel, rock, and sand therefrom 
was to recover for the irreducible 
school fund the reasonable value of 
materials removed from property be¬ 
longing to the stale and to confer on 
the board jurisdiction to supervise 
removal of such materials and obtain 
payment for them.—State v. McVey, 
121 P.2d 461, 168 Or. 337, rehearing 
denied State Land Board v. McVey, 
123 P.2d 181, 168 Or. 337. 

State agency authorized to le^se 

Stale department of conservation 
was held without authority to lease 
shore lands along Lake Superior to 
one other than riparian owner for 
purpose of taking gravel, even 
though shore owner did not take 
lease.—Soo Sand & Gravel Co. v. M. 
Sullivan Dredging Co., '244 N.W. 138, 
259 Mich. 489. 


Rights of lessee 

(1) Rights of lessee of land un¬ 
der water are subject to rights of 
public.—Nedtweg v. Wallace, 208 N. 
W. 61, 211 N.W. 647, 237 Mich. 14. 

(2) Lessee from state of land ly¬ 
ing beneath navigable water was en¬ 
titled to hold and enjoy land in se¬ 
curity free from any wanton or negli¬ 
gent Interference with his right and 
others having notice of the location 
and character of his property were 
under a duty to exercise reasonable 
care to avoid damage to it.—Adams 
V. Carey, 190 A. 815, 172 Md. 173. 
Lease or license 

Rights of lessee, rather than those 
of a licensee, are conferred by an 
instrument relating to flats, which is 
in the form of a lease and aptly 
phrased as such.—Boston Pish Mar¬ 
ket Corp. V. Boston, 112 N.E. 616, 224 
Mass. 31. 

39. U.S.—Spalding v. XT. S.', D.C.Cab, 
17 l^.Supp. 957, amrmod. C.C.A., 97 
F.2d C97, certiorari denied ‘oD S. 
Ot. 147, 305 U.S. 041, S3 L.Ed. 41,4, 
motion denied 59 S.Ct. 228, 305 U. 
S. 571, 83 L.Ed. 360, 59 S.Ct. 229, 
305 U.S. 671, S3 L.Ed. 360, rehear¬ 
ing denied 59 S.Ct. 242, two cases, 
305 U.S. 624, 83 L.Ed. 436. 

Oil lease 

U.S.—Spalding v. U. S., supra. 

40. Wash.—State v. Savidge, 258 F. 
1, 144 Wash. 302. 

45 C.J. p 575 note 86. 

41. Minn.—State v. Longyear Hold¬ 
ing Co., 29 N.W.2d 657, 224 Minn- 
451. 

42. Minn.—State v. Longyear Hold¬ 
ing Co., supra. 

43. Or.—Taylor Sands Fishing Co. 
V. State Land Bd., lOS P. 12$, 56 
Or. 157. 

44. Va.—Taylor v. Commonwealth, 
47 S.E. 875, 102 Va. 759, 102 Am. 
S.R. 865. 

45. Ky.-—Willis v. Boyd, 7 S.W.2d 
-216, 224 Ky. 732. 

Particular statutes coustrued 

Statute providing for lease of bed 
of river lying within county was 
held not to conflict with or repeal 
statutes limiting acreage that may 
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for a period in excess of constitutional limitations.^® 

Where zmters have ceased to be navigable, or are 
no longer suitable or necessary for navigation, the 
land beneath them or which vvas formerly beneath 
them, may be disposed of by the state,free from 
public controH^ or usc.*^® 

(2) Power of Legislature or Officers 

As a general rule the legislature Is the authority 
rested with power to dispose of lands under navigable 
waters although In some Jurisdictions various boards, 
commissions, or officers have been authorized to do so. 

As a general rule, the legislature is the authority 
vested with power to dispose of lands under naviga¬ 
ble waters,®® and in some jurisdictions is the only 
authority having such powcr.®i Under some stat¬ 
utes the state may grant its land under water 
through a board of commissioners,and the power, 
if any, of commissioners, trustees, or other officers 
to make a grant is such, and only such, as is con¬ 
ferred on them by constitution or statute.®^ A stat¬ 


ute providing for sale of lands, owned by the state,, 
by the state land commissioner has been held not to 
permit him to convey submerged lands.®^ Where a 
state land board is “authorized” by statute to enter 
into a lease of the bed of a navigable stream with 
such stipulations protecting the interests of the state 
as the board may require, the board is vested with 
discretion®® and cannot be compelled to enter into a 
lease on terms disadvantageous to the state.®® 

(3) Grants to Owners of Uplands 

Under some statutes grants may be made only to the 
owner of the adjacent uplands; but under other stat¬ 
utes such an owner has a preferential right to the lands 
under water, and, on his failure to exercise it, a grant 
may be made to a stranger. 

Under some statutes the owner of the upland is 
given a preference right to enter on or acquire tide 
land or submerged land ;®'^ under other statutes 
grants of lands under navigable waters may be made 
by the state board of commissioners of the land of¬ 
fice only to the proprietors of the adjacent lands.®® 


be patented and not to bo invalid 
as authorizinj? lease of privately 
owned land,—Willis v. Boyd, .supra. 
Profits h, prendre 

Statute providing for ](‘asc of riv¬ 
er bed by county prrant.s prefitvS t 
prendre.—Willis v. Boyd, supra. 

48. Ky.—Willis V. Boyd, supra. 

47- Cal.^—Boone v. Kingsbury, 273 P. 
707, 2f)G Cal. 118, followed In 274 
P. Gl. 20G Cal, 701, Shulde v. 
Klnffslniry, 274 P. Gl, 20r> Cal. 702, 
Workman v. Kin.<^sbllry, 274 P. 62 
2nC Cal. 708. TIick->y Bros. Co. v. 
Kinprslmry. 274 P. 62. 20G Cal. 704. 
Harthorn v. Kingsbury, 274 P. G2, 
206 Cal. 795. Chambfirlin v. Kinj^.s- 
bury. 274 P. G2. 206 Cal. 70$. and 
Ballard v. K.lnj?sl)ury, 274 P. C3. 
20G Cal. 707. Appeal di.smlsaed and 
certiorari denied Workman v, 
Boone, 50 S.Ct, 06, 280 U.S. '517. 
74 L.Bd. 587, 688. 

46 C.J. p 549 note 39. 

48. Cal.—People v. Califo^mia Fish 
Co., 138 P. 79. IGC Cal. 576. 

49. Cal.—People v. California Fish 
Co., supra. 

45 C.J, p 549 note 41. 

50. U.S,-—In re Vicksburg Bridpre & 
Terminal Co., D.C.Miss., 22 F.Supp. 
490. 

D.C.—U. S. V, Groen, D.C., 72 F.Supp. 
713. 

45 C.J. p 549 note 42, 

61. Tex.—LoHno v. Crawford Pack¬ 
ing Co., 175 S.W.2d 410, 142 Tex. 
61—State V. Bradford, 60 S.W.2d 
1066, 121 Tex. 515—Diversion Lake 
Club V. Heath. Civ.App., -58 S.W. 
2d 566, anirmed 86 S,W.2d 441, 126 
Tex. 129. 

£aiul conunlBffloners or other ofilcers 

( 1 ) Laud under navigable waters 


is not subject to sale by commis- 
jiioner of grcnoral land ofllce or other 
executive ofllccr.—Lorino v. Craw¬ 
ford Packinpr Co., 175 S.W.2d 410. 142 
Tex. 51—State v. I^radford. 50 S.W. 
2d 1065. 121 Tex. 515. 

(2) Words ‘'public lands" in stat¬ 
ute relating- to di.spositlon of public 
lands granted to the school fund does 
not Include land under navigable 
waters, and land commissioner can¬ 
not contract for sale or lease of such 
land as public school land, and title 
to such land can only be acquired. 
If at all, by grant expressly author¬ 
ized by legislature.—City of Galve.s- 
ton V. Mann, 143 S.W.2d 1028, 135 
Tex. 319. 

(3) Where survey lines crossed 
statutory navigable stream, surveys, 
awards, and patents i.ssued. In so far 
as Including river bod area, are void; 
but where .state own.s land on both 
sides of navigable stream and sur¬ 
veying ofllcers exercising discretion 
and honest judgment run survey 
lines and locations across stream 
and land commissioner approves 
them and issues patents, surveys 
are not void in toto, but purchaser 
takes land embraced therein, except 
part underlying river bed.—State v. 
Bradford, supra, 

Republic of Texas 

In Texas, while it was a republic, 
.submerged land where tide ebbs and 
flows could only be disposed of by, 
or with, consent of the congress of 
the republic.—U. S. v. 772.4 Acres of i 
Land in City of Galveston, Tex., D.C. 
Tex., 57 F.Supp. 462, afllrmod, C.C.A., j 
154 F.2d 1, certiorari denied 67 S.Ct. ; 
46, 329 U.S. 714, 91 L.Ed. 620. 

52 , Isr.T. —White, Gratwick & Mitch- 

elL Inc. V. Empire Engineering 
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Co., Inc., 210 N.y.S. 568. 125 Misc. 
4 7. aflirmrd 206 X.Y.S. 973, 211 
App.Div. 884, afllrmed 148 N.E. 
748, 240 K.Y. 648. 

53. U.S.—Beard's Erie Basin v. Peo¬ 
ple of Xew York, C.C.A.X.Y., 142 
F.2d 487. 

Cal.—City of Oakland v. Hogan, 106 
P.2d 987. 41 CaI.Arp.2d 888. 

Wash.—Scott V. Standard Oil Co. of 
California, 48 P,2d 593, 183 Wash, 
128. 

C.J. P 549 note 43. 

Trustees of iatoraal improvement 
fund 

leia.—Holland v. Fort Pierce Financ¬ 
ing & Const. Co.. 27 So.2'I 76, 157 
Fla. 649—rapl«‘s v. Tall.aferro, 197 
So, S61, 144 Fla. 1, motion denied 
200 So, 878, 146 Fla. 122—Hicks v. 
State ex rel. Landis. 156 So. 603, 
116 Fla. 60.8—T^oering \\ Martin. 
116 So. 51, 9.5 Fla. 224, fo’lovved in 
Biscayne Co. v. Martin, 116 So. 66, 
95 Fla. 2.^)9. 

54. Miss.—iVIoney v. Wood, 118 So. 
857, 152 Miss. 17, 

65. Or.—Salem Sand. etc.. Co, v. Ol- 
cott, 191 1>. 776, 97 Or. 253. 

56. Or.—Salem Sand, etc., Co. v. OI- 
cott, supra. 

57. Or.—Grant v. Oregon Nav. Co., 
90 P. 178. 49 Or. 324. 

45 C.J, P 550 note 53. 

Preferential right for mining of 
phosphates 

Fla.—State v. Board of Pbonphate 
Commissioners, 12 So, 913, 31 Fla. 
658. 

58. N.T.—People's Trust Co. v. 
Schenck, 88 N’.E. $47, 195 N.Y. 398, 
133 Am.S.R. 807. 

45 C.J. p 650 note 6L 
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While the power of the commissioners is thus re¬ 
stricted, the state through the legislature may law¬ 
fully make grants to others than adjacent owners 
for a proper public purpose.^^ The right or priv¬ 
ilege of acquiring such land, conferred by the stat¬ 
ute, is appurtenant to the upland^^^ and vests in the 
owner thereof,and does not exist severed from 
the ownership of the upland.®^ Such a grant may 
be of such lands only as are in front of the up- 
lands.®3 The grant under such a statute may be 
for the purpose of promoting commerce as well as 
for the benefit of the owners of the upland.^^ 
While a statute may authorize a grant of lands un¬ 
der water to a railroad for a right of way although 
it is not an upland owner, such grant will not de¬ 
prive the upland owner of his riparian rights. 

In New Jersey the state’s title to shore lands un¬ 
der navigable waters is a distinct estate, to be dis¬ 


posed of in accordance with the terms of the stat¬ 
utes providing for disposal. ^6 Under a statute pro¬ 
viding for disposal of tidelands under certain wa¬ 
ters specified therein, such lands may be granted to 
the riparian owner or his assignee, or to a stranger 
if the riparian owner fails to apply for the lands, 
but this statute applies only to lands under the speci¬ 
fied waters.67 No grant can be made to anyone oth¬ 
er than the riparian owner unless there has been a 
compliance with the statutory requirements of no¬ 
tice and expiration of time for purchase by the 
owner of the ripa,^^ and then only after just com¬ 
pensation to the riparian owner and any grant 
otherwise made is void.'^O The right of the riparian 
owner to a grant of the lands below high-water 
mark in front of his property before grant is made 
to any other person is a preemptive right,a prop¬ 
erty right against deprivation of which the courts 


A railroad company merely by con¬ 
struction of its road alon^ navigable 
water on land partly below high wa¬ 
ter conveyed to it for that purpose 
by the owner of the adjacent upland 
is not an adjacent owner within the 
statute.—New York Cent., etc., R. Co. 
V. Aldridge, 32 N.E. 50. 135 N.Y. 83. 
17 L.R.A. 516—45 C.J. p 550 note 61 
[b] (7). 

Nontidal navigable water 

Statute hold inapplicable to land 
under a nontidal nav'gable stream. 
—Pulton Light, etc., Co. v. State, 116 
N.Y.S. 1000, 62 Misc. 189. 

S9. N.Y.—Oelsner v. Nassau Light, 
etc., Co., 118 N.Y.S. 960, 134 App. 
Div. 281. 

Grant to railroads 

N.Y.—Saunders v. New York Cent., 
etc.. R. Co., 38 N E. 992. 144 N.Y. 
75, 43 Am.S.R. 729. 26 L.R.A. 378— 
Lally V. New York Cent., etc., R. 
Co., 113 N.Y.S. 177, G1 Misc. 199. 
€0. N.Y.—New York Cent., etc., R. 
Co. V. Aldridge, 32 N.E. 50, 135 N. 
Y. 83. 17 L.R.A. 516—E. G. Black- 
slee Mfg. Co. v. B. G. Blackslee’s 
Sons Iron Works, 29 N.E. 2, 129 
N.Y. 155. 

61. N.Y.—New York Cent., etc., R. 
Co. V. Aldridge, 32 N.E. 50, 135 N. 
Y. 83, 17 L.R.A. 516—E. G. Black- 
slee Mfg. Co. v. E, G. Blackslee's 
Sons Iron Works, 29 N.E. 2, 129 N. 
Y. 155. 

62. N.Y.—New York Cent., etc., R. 

Co. V. Aldridge, 32 N.E. 60, 135 
N.Y. 83, 17 L.R.A. 616—E. G. 

Blackslee Mfg. Co. v. B. G. Black¬ 
slee’s Sons Iron Works, 29 N.E. 2, 
129 N.Y. 155. 

45 C.J. p 650 note 51 [b] (5), (6). 
Reservations by grantor of uplands 
see infra § 127. 

63 . N.Y.—People v. New York Land 
Office Com’rs, 196 N.Y.S. 115, 202 
App.Div. 240. 


64. N.Y.—People v. New York Land 
Office Com'rs, supra—People v. 
American Sugar Refining Co., 163 
N.Y.S. 456, 98 Misc. 703, affirmed 
169 N.Y.S. 386. 182 App.Div. 212— 
People V. American Sugar Refining 
Co., 148 N.Y.S. 160, 86 Misc. 78. 
Iiand wliich state may grant to an 

upland owner is that included with¬ 
in perpendicular lines drawn from 
the shore line at right angles with 
the thread of the stream.—Knicker¬ 
bocker Ice Co. V, Shultz, 22 N.E. 564. 
116 N.Y. 382—45 C.J. P 549 note 47 
[a]. 

65. N.Y.—Saunders v. New York 
Cent., etc.. R. Co.. 38 N.E. C92, 144 
N.Y. 75, 43 Am.S.R. 729, 26 L.R. 
A. 378, 

66. N.J.—Moore v. Ventnor Gar¬ 
dens, 149 A. 536, 105 N.J.Eci. 730. 
affirmed 156 A. 419, 109 N.J.Eq. 132. 

67. N.J.—Fitzgerald v. paunce, 4 6 
N.J.Law 536, 

Amount of purclmse price or rental 
Act of March 20, 1891, respecting 
right of riparian commissioners to 
sell or lease lands of the state be¬ 
low the mean h'gh-water mark on 
such terms as the interest of the 
state may require, and by § 5, re¬ 
pealing all inconsistent acts, re¬ 
pealed the provisions of § 4 of the 
act of 1869 imposing mandatory du¬ 
ty on riparian commissioners and 
the governor to obtain fifty dollars 
per lineal foot of land so conveyed; 
and commissioners and the governor 
were empowered to obtain for a 
grant of riparian lands under water 
and fronting on the Hudson River a 
price to be fixed and determined by 
them, so that, where grant of such 
lands disclosed that fifty dollars was 
the price so fixed and determined 
and there was no proof as to the 
value of the lands conveyed or 
fraud or mistake, the grant could 
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not subsequently be impeached on 
the ground that the grantee was ob¬ 
liged to pay fifty dollars per lineal 
foot for his grant.—Attorney Gener¬ 
al V. Goetchius, 61 A.2d 64, 142 N.J. 
Eq. 636. 

63. N.J.—Shamberg v. Board of Ri¬ 
parian Com'rs, 60 A. 43, 72 N.J. 
Law 132—Pamrapau Corporation 
V. City of Bayonne, 8 A.2d 835, 12$ 
N.J.Eq 479, motion denied 8 A.2d 
908, 126 N.J.Eq. 478, affirmed 12 
A.2d 860. 127 N.JE'i. 340. motion 
denied 17 A.2d 544. l29 N.J.Eq. 3, 
affirmed 19 A.2d 877, 129 N.J.Eq. 
586. and 2l'A.2d 863, 130 N.J.Eq. 
240. 

69. N.J.—Shamberg v. Board of Ri¬ 

parian Com’rs, 60 A. 43, 72 N.J. 
Law 132—Pamrapau Corporation 
V. City of Bayonne, 8 A.2d 835, 126 
N.J.Eq. 479, motion denied 8 A.2d 
908. 126 NJEq. 478, affirmed 12 A. 
2d 860, 127 N.J.Eq. 340, motion 

denied 17 A.2d 544. 129 N.J.Eq. 3, 
affirmed 19 A.2d 877, 129 N.J.Eq. 
586, and 21 A.2d 8G3, 130 N.J.Eq. 
240. 

70. N.J.—Shamberg v. Board of Ri¬ 
parian Com’rs, 60 A. 43, 72 N.J. 
Law 132, 

71. N.J.—Ross V. Mayor and Coun¬ 
cil of Borough of Edgewater, 180 
A. 866, 115 N.J.Law 477, affirmed 
184 A. 810, 116 N.J.Law 447, cer¬ 
tiorari denied 67 S.Ct. 37, 299 U. 
S. 543, 81 L.Ed. 400—Pamrapau 
Corporation v. City of Bayonne, 8 
A.2d 835, 126 N.J.Eq. 479, motion 
denied 8 A.2d 908, 126 N.J.Eq. 478, 
affirmed 12 A.2d 860, 127 N.J.Eq. 
340, motions denied 17 A.2d 544, 
129 N.J.Eq. 3. affirmed 19 A.2d 877. 

129 N.J.Eq. 586, and 21 A.2d 863, 

130 N.J.Eq. 240—Harz v. Board of 
Commerce & Navigation, 7 A.2d 
803, 126 N.J.Eq. 9, affirmed Harz v. 
Board of Commerce & Navigation 
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will grant relief.’^^ Xhe statute providing for dispo¬ 
sition of the other tidelands of the state has been 
held to allow disposition only to those who are own¬ 
ers of the ripa at the time of the disposition's and 
a grant to any other would be beyond the powers of 
the riparian commissioners.'^^ Since, as discussed 
supra § 87, the owner of land which was formerly 
riparian but which has become submerged and wdiol- 
ly under tidewater loses his title during the submer¬ 
gence, as long as the lot is submerged he is not a ri¬ 
parian owner entitled to a grant of submerged 
landsj^ nor can he reclaim such land and receive a 
riparian grant for it merely because it is visible at 
low tide, if he is not the owner of the upland bind¬ 
ing on the high-water line.'^^ 

A grant by the state of tidelands under the stat¬ 
utes creates a new estate divided from the upland 
by a fixed and permanent boundary,'^'3' and not a 
mere franchise or incorporeal hereditament,'^^ Such 
lands are not subject to the lien of a mortgage on 
the upland executed prior to the grant of the sub¬ 
merged lands.'^^ 


65 O.J.S. 
§ 100. - Presumption of Grant 

Generally a grant of lands under navigable waters 
will not be presumed. 

A grant by a sovereign to the bed of a public wa¬ 
terway must be in express terms and a grant 
from a state or other governmental authority of 
lands under navigable waiters will not be presumed, 
at least without evidence of long exclusive posses¬ 
sion and use.S- 

§ 101. - Procedure to Obtain 

statutory rules for procedure to obtain grants of land 
under navigable waters must be followed. 

In some jurisdictions grants of lands under water 
arc procurable on application to the proper author¬ 
ity having discretionary power to make such 
grants,S3 and an applicant cannot secure a grant un¬ 
der one statute where he makes an application under 
another statute.^4 Under some statutes no grant 
can be made until it has been determined that appli¬ 
cant is one to whom the statute permits a grant to 
be made.^^ Ordinarily a preliminary notice, re- 


of 2gew Jersey, X2 A.2d 870, 127 N. 
J.Kq. 341. 

Not VGstoa riglat 

N.J.—American Dock, etc., Co. v. 
l>u!>lic SchooLs, 30 N.J.Kfj. 400. 

72. N.J. —T’amrnpau Corporation v. 
City of Uayonne, 8 A.2d 835, 125 
K’.J.Kq. 479, motion doniod 8 A.2d 
SOS, 126 N.J.lOq. 47.8, afllrmod 12 
A.2d 800, 127 N'.J.Kq. 340, motion 
d('ni('a 17 A.2d 544, 120 N.J.Mci. 3, 
anirnied 10 A.2d 877, 120 N.J.ICa. 
686, and 21 A.2d 863, 130 K.J.Kq. 
240. 

I>oi)riva,tioji of rifirlit 

Thtj pret4nptive rifirhts of a ri¬ 
parian ownt^r to a Krant or lease of 
lands below hij^h-water mark in 
front of hl.s uplands is a property 
rl^ht and action of city In Paisina, 
constrnctinpT, and malntainlna’ a ma¬ 
rine terminal thoivcni constifutod a 
deprivation of such riglit against 
the court would grant relief. 
—Pamrapau Corporation v. City of 
Bayonne, aiipra» 

Xnjttnotivo relief 

Where terminal project invading 
riparian owhor's preemptive right to 
a grant or lease of lands below high- 
water mark in front of his property 
represented a large investmtmt of 
capital by the city and federal gov¬ 
ernment, injunctive, relief would bo 
withhold for a reasonable time to al¬ 
low aeciulsition of owner's rights ei¬ 
ther by purchase or condemnation.— j 
T‘amrapau Corporation v. City of 
Bayonne, supra. 

73. N.J.-—Kirk v. Dempsey, 88 A. 
1029, 86 N.J.Daw 304—Fitzgerald 
V. Faunce, 46 N.J.Daw 636—Atlan¬ 


tic-Brigantine Hotel & Pier Co. v. 
Island Development Co., 145 A. 330, 
104 N.J.Kq. 262, atlirmod 148 A. 
916, 106 N..T.BCI. 691, followed in 
Island l>cvtdopm«‘nt Co. v. Atlan- 
tic-Brigantine Hotel Sc. Pier Co., 
145 A. 333, 104 N.J.lOq. 270, nf- 
hrmed 148 A. 918, 305 N.J.Kq. 690 
—Bradley v. McPh(‘rson, Oh., 68 A. 
105. 

74. N.J.—l^itz:g(‘rald v. Faunce, 46 
N.J.Law 636. 

Prior to statutes the state could 
grant land under wat(T to a stranger. 
—Stevens v, I'att-rson, etc., II. Co., 
34 N.J.Daw 532, 3 Am.U. 269. 

75. N.J.—Tlarz v. Board of Corn- 
imuHui and Navigation, 7 A.2d SD3, 
126 N.J.Kq. 9, afllrnifd Harz v. 
Board of Coinmerco and Naviga¬ 
tion of New Jersey, 12 A.2d 879, 
3 27 N.J.Kq. 341. 

HlfTh-water mark on inland lot 
\Vhero lot claimed b.v city wa.s 
formc'rly riparian land but becann* 
submergod and was wholly under 
tidewat<‘r, and high-watt‘r mark was 
on an individual's inland lot at time 
of conveyance to city, city never be¬ 
came a riparian owner and was not 
entitled to a riparian grant from the 
board of commerce and navigation.— 
Harz V. Board of Commerce and Nav¬ 
igation, supra. 

76. N.J.—‘Harz v. Board of Com¬ 
merce and Navigation, supra. 

77. N.J.—Moore v. Ventnor Gar¬ 
dens, 149 A. 636, 106 N.J.Kq. 730, 
arnrmed 166 A. 419, 109 N.J.Kq. 132. 

78. N.J.—Moore v. Ventnor Gar¬ 
dens, supra. 


79. N.J.—Moore v. Ventnor Gar¬ 
dens, supra. 

80. I).C.—U. S. V. Oroen, DC., 72 P. 
Supp. 733. 

81. I'.is.—IT. S. V. i4tate of Oregon, 
55 S.Ct. 610, 295 U.S. 1, 79 DEd. 
1267. 

Or.—State v. M<^Vey, 121 P.2d 461, 
168 Or. 337, rehearing denli?d State 
Land Board v. MeVey, 123 P,2d 181, 
168 Or. 337. 

Tex.—Borino v. Crawford I’acking 
Co., 175 K.W.2d 410. 2 42 Tex. 51— 
City of Galveston v. Mann, 143 S. 
W.2d 1028. 135 Tex, 319—Hoard v. 
'Pown of Bofugio, 103 S.W.2d 728, 
129 To.x. 349. 

45 C.J. p 550 note 57. 

Under a United States patent of 
lands burdoring on a stream In which 
the tide ebbs and flows, the grantee, 
in the ai>sence of arsi intent appearing 
in the patent to the contrary, does 
not acquire title to any land below 
high water mark.—Wright v. Sey¬ 
mour, 10 P. 323, 69 Cal. 122. 

82. N.Y.—Roe v. Strong, 23 N.E. 
743, 119 N.Y. 316. 

45 C.J. p 550 note 68. 

83 . N.Y.—People v. Woodruff, 68 N. 
Y.S. 10, 57 App.Div. 273, afllrmed 
60 N.E. 28, 166 N.Y. 453. 

45 C.J. p 550 note 59 [c] (1), <2). 

84. N.J,—McCarter v. Lehigh Val¬ 
ley R. Co., 79 A. 93, 78 N.J.lOq. 
346. 

85v N.Y.—People v. Jones, 20 N.B. 

577, 112 N.Y. 597. 

Natttre of deteriainatioji 

This determination Is a judicial 
one, to bo made at a hearing and 
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quired by statute to be given by applicant, is abso¬ 
lutely necessary to confer jurisdiction on the land 
commissioners.^® Generally an appeal may be taken 
from the decision of the board of land commission¬ 
ers;^'^ but certiorari will not lie at the instance of a 
person who is not aggrieved by the determination;^^ 
and the issuance of a patent will not be restrained by 
injunction where a proper case for equitable relief 
is not presented.^^ A grant should be refused where 
it will not confer substantial rights^® and will be 
likely to cause litigation^i or interfere with the pub¬ 
lic rights of fishery and navigation.92 

§ 102. - Form, Requisites, and Validity 

Grants by a state of lands under navigable waters 
may take various forms, such as legislative acts; and 
defective grants may be made good by curative statutes. 

A grant or conveyance by a state of lands under 
navigable waters may take the form of a legisla¬ 
tive act,93 a patent issued under the seal of the 
state,94 a grant by land commissioners under their 
own hands and seals,95 or an instrument which, al¬ 
though called a ^3ease,^' contains the operative words 
of a conveyance in fee.96 The description in a con¬ 
veyance of submerged lands must not be vague and 
indefinite,97 and the deed should describe the land 
with sufficient certainty to enable a competent sur¬ 
veyor to establish the boundary li!ies.9S A patent 
has been held not to be void because of a failure to 
contain a reservation of gold and silver mines.99 

Under the civil laza express language is necessary 
to constitute a sovereign grant of land under nav¬ 


igable waters.^ 

Consideration, The state may convey lands un¬ 
der water without consideration subject to an im¬ 
plied reservation of public rights.2 Where a stat¬ 
ute authorizing a commission to make contracts for 
the removal of material from the bed of a navigable 
lake requires the commission to fix and determine 
the compensation to be paid to the state for the ma¬ 
terial so ' removed, the commission cannot make a 
valid contract without complying with the condition 
as to compensation.9 

Curative statutes may ratify and confirm prior 
sales of tidelands^ or legislative grants of lands un¬ 
der navigable waters.® '‘Tidelands,’’ within the 
meaning of such statutes, are lands covered and un¬ 
covered by the tide,® but not lands lying below low- 
tide mark. 7 

§ 103. - Construction and Operation and 

Cancellation or Forfeiture 

a. In general 

b. Title and rights of grantee generally 

c. Conditions, exceptions, and reserva¬ 

tions, and cancellation or forfeiture 

a. In Greneral 

Generally grants of land under navigable waters are 
strictly construed against the grantee. 

Ordinarily a grant of lands under navigable wa¬ 
ters by the sovereign is to be strictly construed 
against the grantee;® and, where a grant is unam- 


based on proof and argument.—Peo¬ 
ple V. Jones, supra. 

86. N.y.—People V, Schermerhorn, 
19 Barb. 540. 

45 C.J. p 551 note 61. 

87. Md.—Patterson v. Gelston, 23 
Md. 432. 

N.Y.—People v. Jones, 18 N.E. 432, 
110 N.Y. 609. 

88. N.Y.—People V. Land Office 
Com'rs, 32 N.E. ‘139, 135 N.Y. 447. 

45 C.J. p 551 note G3. 

89. Cal.—Taylor v. Underhill, 40 
Cal. 471. 

45 C.J. p 551 note 64, 

90. Md. — Chapman v. Hoskins, 2 
Md.Ch. 485. 

91. Md.—Chapman v. Hoskins, su¬ 
pra. 

92. Md.—Chapman v. Hoskins, su¬ 
pra. 

93. Mass.—Ea.st Boston Co. v. Com¬ 
monwealth, 89 N.B. 23'6, 203 Mass. 
68, 17 Ann.Ca.s. 146. 

45 C.J. p 551 note 70. 

94. N.Y.—People v. Mauran, 6 Den. 
389. 

46 C.J. p 651 note 71. 


95. N.Y.—People v. Mauran, supra. 

96. N.J.—Cook V. Bayonne, 77 A. 
1048, 80 N.J.Law 59G. 

97. Fla.—Doering v. Martin, 116 So. 
54, 95 Fla. 224, followed in Bis- 
cayne Co. v. Martin, 116 So. 66, 95 
Fla. 259. 

9S. Or.—Hardy v. California Trojan 
Powder Co., 219 P. 197, 109 Or. 76. 
99. N.Y.—People v. Mauran, 6 Den. 
389. 

1. Fla.—Apalachicola Land, etc., Co, 
V. McRae, 98 So, 505, 86 Fla. 393. 

2. N.Y.—New York Power & Light 
Corporation v. State, 245 N.Y.S. 
44, 230 App.Div. 338. 

G-raut fraudulent as to public 
The doctrine of vested rights will 
not sustain a grant of land under 
water to an individual to the exclu¬ 
sion of the public even thougrh he 
has paid a small consideration for a 
grant of land between hig'h and low 
water marks on the seashore.— 
Aquino v. Riogrelman, 171 N.Y.S. 716, 
104 Misc. 228, affirmed 173 N.Y.S. 
917, 187 App.Div. 896. 

3. Wis.—Angelo v. 
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Commn., 217 N.W. 570, 194 Wis. 
543. 

4. Or.—State v. MeVey, 121 P.2d 
461, 1(38 Or. 337, rehc'.arinj? denied 
State J.iand Board v. MeVey, 123 P. 
2d 181, 168 Or. 337—Van Duson 
Inv. Co. V, Western Fishing- Co., 
124 P. 677, 63 Or. 7, rehearing de¬ 
nied 126 P. ’604, 63 Or. 7. 

45 C.J. P 551 note 79. 

5. U.S.—Beard’s Erie Basin v. Peo¬ 
ple of Now York, C.C.A.N.Y., 142 F. 
2d 487. 

Tex.—State v. Bradford, 50 S.W.2d 
1065, 121 Tex. 515. 

Statutes held constitutional 
Tex.—Stale v. Bradford, supra. 
Effoct of pending litigation 

Act validating patents to state 
lands has been held to validate title 
to river bod, even though suit was 
then pending for its recovery.—State 
V. Bradford, supra. 

6 . U.S.-^Walker v. Marks, C.C.Cal., 
29 F.Cas.No.17,078, 2 Sawy. 162, 
affirmed 17 Wall. 648, 21 L.Ed. 744. 

7. U.S.—^Walker v. Marks, supra. 

8. U.S.—American Title & Trust Co. 


Railroad 
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biguous, extrinsic evidence will not be received to 
show that it was intended to convey lands between 
high-water and low-water marks but the rule of 
strict construction does not apply to a statute in¬ 
corporating and fixing the water boundaries of a 
municipal subdivision.^® In construing a grant of 
land under water by state land commissioners it is 
necessary to consider the language of the grant, 
the intention of the commissioners in making the 
grant,12 their power and authority to make the 
grant,12 and the power and authority of the state 
to authorize it.i^ Constitutional provisions become 
incorporated in grants the same as though inserted 
therein.15 Recitals contained in a grant as to the 
reason for granting lands under water cannot con¬ 
trol or vary the effect of the plain words of the 
granting part.i® 

Dcscripfum and boundaries. Where a water priv¬ 
ilege in lands is described as ‘^commencing at high- 


water mark,” the conveyance is to be construed as 
referring to high-water mark at the time of the con- 
veyance.i7 The expression “to ship channel” in a 
grant means to the line of low tide;i2 and the word 
“ordinary” in a grant of flats to “ordinary low-wa¬ 
ter mark” means “mean.”i® As to a patentee and 
his successor in interest, a patent issued by the state 
describing lots as tidclands belonging to the state 
by virtue of its sovereignty is a conclusive determi¬ 
nation of the nature of the lots conveyed.20 Gov¬ 
ernment patents of shore land of a navigable lake to 
a meander line which was evidently intended to fol¬ 
low the shore but deviates therefrom, extending in 
places out into the water and in other places being 
back from the shore, owing to the inaccuracy of the 
survey, convey title to the water^s edge.2i A partic¬ 
ular grant or patent of riparian lands may be so 
worded and construed as to convey lands under wa- 
tcr22 or lands underlying coves and bays,22 and one 


V. Gulf Refining- Co.. C.C.A.N.Y.. 72 
P.2(] 2 IS, certiorari denied 55 S.Ct. 
107. 203 U.S. 592, 70 L.Ed. 080. 
K.Y.—NTew York Power & Lig’ht Cor¬ 
poration V. State. 245 N.Y.S. 44, 
230 App.Dlv. 338. 

Tex,—State v. Bradford, 50 S.W.2d 
10 05, 121 Tax. 515—Town of Re¬ 
fugio V. Heard. Civ.App., 95 S W. 
2d 1008. roveraed in part on other 
g-round.M TTaard v. Town of Re¬ 
fugio, 103 SW.2d 728, 129 Tex. 349. 
45 C.J. P 551 note 83. 

S). U.S.—American Title & Tru.«?t Co. 
V. Gulf Refining Co., C.C.A.N.Y., 72 
F.2d 248, certiorari denied 55 S.Ct. 
107, 293 U.S. 592. 79 L.Kd. 6SC. 
Particular grants construed 

(1) Potent from Queen Anne in 
1708 conve.ving “all vacant and un¬ 
appropriated land on Staten Is’and” 
did not transfer fore.shore between 
high-water and low-water marks.— 
American Title & Trust Co. v. Gulf 
Refining Co., supra. 

(2) Words conveying- “meadows, 
marshes, .swamps, pools, waters, wa¬ 
ter courses.” in crown patent grant¬ 
ing all vacant and unappropriated 
lauds on certain island, together 
with such meadows, niar.shes, etc., 
did not extend grant beyond island 
to foreshore between hlgh-watcr and 
low-water marks. 

U.S.—American Title & Trust Co. v. 

Gulf Refining Co., supra. 

K.Y,—In re Condemnation of Water¬ 
front In Tompkinsvillo on Upper 
New York Bay, 189 N.Y.S. 839, 116 
Misc, 179. 

10, U.S.—Leary v. Mayor and Ald¬ 
ermen of Jersey City, C.C.N.J., 1S9 
P. 419, afllrmed 208 F. 854. 126 C. 
C.A. 12. arnrmed 39 S.Ct. 116, 248 
U.S. 328. 63 L.Ed. 271. 

4-5 C.J. p 551 note 84. 

11. K.Y.—^People v. Steeplechase 


Park Co., 113 N E. 521, 218 N.Y. 
459, Ann.Cas.l918B 1099. 


12. N.Y.—People 
Park Co., supra. 

V. 

Steeplechase 

13. N.Y.—People 

Park Co., supra. 

V, 

Steeplechase 

14. N.Y.—People 
Park Co., supra. 

V. 

Steeplechase 


15. Cal.—Boone v. Kingsbury, 273 

P. 797, 20c Cal. 148, followed in 
274 P. 61, 206 Cal. 791, Shudde v. 
Kingsbury. 274 61. 206 Cal. 792, 

Workman v. Kingsbury, 274 P, 62, 
20-6 Cal. 793, Hickey Bros. Co. v, 
Kingsbury. 274 P. 62, 206 Cal. 791, 
Harthorn v. Kingsl)ury, 274 P. 62. 
206 Cal. 795, Chamberlin v. Kings¬ 
bury, 274 P. 62, 206 Cal. 796, and 
Ballard v. KIng.sbury, 274 I\ 63, 
206 Cal. 797. Appeal di.smissed 
and certiorari denied Workman v. 
Boone, 50 S.Ct. 66. 280 U.S. 517, 74 
L.Ed. 687, 6S8. 

16. N.Y.—In re New York. 110 N.E. 
176, 216 N.Y. 67. 

17. Md.—Jacob Tome Inst, v, Davis, 
41 A. 166, 87 Md. 591. 

18. Cal.—Oakland v. Butoau, 179 P. 
170, ISO Cal. 83. 

19. Mass.—East Boston Co. v. Com¬ 
monwealth, 89 N.E. 236, 203 Mass. 
'68, 17 Ann.Cas. 146. 

20 . Cal.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 826, 7 Cal.2d 
393. 

Clxaracter of lauds 

As to patentee and his successor In 
interest, patent Issued by state de¬ 
scribing lots as tidelands belonging 
to state by virtue of sovereignty es¬ 
tablished character of lots as tide- 
lands on navigable waters, to which 
title vested in state by virtue of her 
sovereignty on admission to Union. 
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—Newcomb v. City of New^port 
Beach, supra. 

21. U.R.—U. S. V. Lane. La,. 43 S.Ct 

236. 260 U.S. 662. 67 L,Ed. 44S. 

Pilma facio a patent to lands ad¬ 
joining a lake only the land 

described.—Maginnis v. Ilurlbutt, 
168 P. 368, 34 Cal.App. 504. 

22. N.Y.—Williams v. Utica, 111 N. 

E. 4 68. 217 N.Y. 162. 

45 C.J. p 567 note 9. 

Grant of lands described by metes 
and bounds carrie.s with it lands un¬ 
der water with'n the bounds.—Cou- 
dert V, Underhill, 95 N.Y.S. 13i, 107 
-App.Piv. 335—lioger.s v. Jones, 1 
Wend. (N.Y.) 237, 19 Am.D. 493. 

23. Royal grant during colonial pe¬ 
riod 

(1) The rule has been recognized 
or applit'd with re.spect to a royal 
grant of land on the HuHi^on River 
during the colonial period.—Mayo v. 
New York Cent. K. Co., 189 N.E. 217, 
219, 263 N.Y. 277. reargument denied 
191 N.E. 514. 264 N.Y. 460—Starke- 
Belknap v. New York Cent. R. Co., 
188 N.Y.S, 820, 197 App.Div. 249, af¬ 
firmed 138 N.E. 475, 2.34 N.Y. 630. 

(2) Curve in Hudson River at 
place where headlands form open¬ 
ing nearly five times greater than 
setl>ack of river into shore was not 
a bay within meaning of such patent, 
and, therefore, underlying lands were 
not gianted to patentee.—Mayo v. 
New York Cent. R. Co., supra. 

(3) In reaching the conclusion 
that such curve was not included, 
the court set forth definitions of 
“bay” as an “indention of the sea;“ 
“an indentation of the shore line of 
a body of water;” and a large tract 
of “water around which the land 
forms a curve.”—Mayo v. New York 
Cent. R. Co., supra. 
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holding under federal patent has title to all within 
the description in the patent, even though a part of 
such lands is covered by the navigable waters of a 
slough.24 In a conveyance of tidelands by tideland 
commissioners in accordance with a tideland map, 
the description in the map controls over a conflict¬ 
ing description in the deed.^^ Erroneous location of 
the high-tide line will not render a deed from the 
state void, but merely voidable.26 A conveyance of 
land below high-water mark extends to low-water 
mark of tidal waters where there is nothing to indi¬ 
cate a contrary intention.^*^ 

Pertinent statutes may be considered in constru¬ 
ing a deed, patent, or statutory grant from the 
state.Where the words used in a statute are clear 
and unambiguous, they must be taken in their ordi¬ 
nary, natural, and commonly received sense but 
technical words in a legislative grant are to be giv¬ 
en a technical meaning unless a contrary meaning is 
unmistakably intendcd.30 • 

Former decision. While a decision interpreting 
and construing certain colonial grants in a case to 
which the state is not a party is not binding on it,3i 
nevertheless it is authority to be followed in sub¬ 
sequent litigation involving the same facts and to 
which the state is a party where the state does not 
produce any evidence or present any reason to show 


that the former conclusion is erroneous.32 
b. Title and Eights of Grantee Generally 

The title and rights of a grantee of lands under 
navigable waters depend on the extent of the grant, the 
existence of prior encumbrances, and the rights of the 
public. 

The character of the attributes attaching to pri¬ 
vate ownership of land under navigable waters is 
to be determined by the extent of the grant which 
has been made pursuant to proper legislative au- 
thorization.SB Provided the grant is absolute,^^ a 
grant by a state to an individual of the title to land 
under water ordinarily conveys the fee to him,^^ 
superior to,26 and free from,^'^ any right of the up¬ 
land owner, but subject to prior legally established 
encumbrances.^^ His title cannot be divested or 
impaired by subsequent grants^^ or legislation^^ on 
the part of the state unless the grant is voidable and 
the state takes the proper proceedings to cancel or 
vacate it. The grantee can exclude any other per¬ 
son from the permanent occupancy of the land grant¬ 
ed,but mere ownership of land under water does 
not empower the owner to prevent fouling of wa¬ 
ter by a municipality emptying its drainage there- 
in.42 Where a colonial grant carried title only to 
high-water mark, a subsequent grant by a state of 
the foreshore will give title to the graiitce.^s When 


24. Wash.—Hewitt-Lea Lumber Co. 
V. King: County, 104 P. 377, 113 
Wash, 431. 21 A.L.R. 201. 

45 C.J. p 567 note 11. 

25. Cal.—Hasbrouck v. Cavill, 200 
P. 979, 54 Cal.App. 1. 

26. Or.—Grant v. Oregon R. & Nav. 
Co., 90 P. 178, 1099, 49 Or. 324. 

27. Mass.—Adams v. Frothingham, 
3 Mass. 352, 3 Am.D. 151. 

Or.—Fcllman v. Tidewater Mill Co., 
152 P. 268, 78 Or. 1. 

23. N.Y.—Bardes v. Herman, 129 N. 
T.S. 723, 144 App.Div. 772, af¬ 

firmed 101 N.E. 1094, 207 N.Y. 745. 
45 C.J. p 552 note 9'6. 

ParticTLiar statutes construed 
Or.—State Land Board v. MeVey. 
123 P.2d 181, 168 Or. 337, denying 
rehearing State v. MeVey, 121 P.2d 
461, 168 Or. 337. 

29. Ill.—Illinois Cent. R. Co. v. Chi¬ 
cago, 60 N.E. 1104, 173 Ill. 471, 53 
L.R.A. 408. 

30. N.Y.—People v. Wainwright, 143 
N.E. 236, 237 N.Y. 407. 

31. N.Y.—Benedict v. Lunn, 165 N. 
E. 677, 244 N.Y. 373. 

32. N.Y.—Benedict v. Lunn, supra. 

33. N.Y.—Bay Ridge Dock Co. v. 
United Dry Docks, 262 N.Y.S, 212, 
146 Misc. 404, affirmed 261 N.Y.S. 
1002, 237 App.Div. 900, reargument 
denied 262 N.Y.S. 949, 238 App.Div. 


801, affirmed 188 N.E. 121, 262 N. 
T. 687, reargument denied 189 N. 
E. 699. 263 N.Y. 565. 

34. Ark.—C. M. Johnson Sand, etc., 
Co. V. Quarles, 182 S.W. 283, 121 
Ark. 601. 

45 C.J. P 552 note 2. 

35. N.Y.—People v. Steeplechase 
Park Co.. 113 N E. 521, 218 N.Y. 
459, Ann.Cas.l918B 1099. 

45 C.J. p 552 note 3. 

Power to grant fee-simple title see 
supra § 99. 

Private property 

Tidelands, not shown to have been 
used as a common, have been held 
private property of riparian owners 
holding under grants from London 
Company or crown, made prior to 
1780; therefore hunting thereon was 
illegal.—Miller v. Commonwealth, 
166 S.E. 557, 159 Va. 924. 

36. Cal.—City of Newport Beach v. 
Pager, 102 P.2d 438, 39 Cal.App.2d 
23. 

37. Or.—^Winston Bros. Co. v. State 
Tax Commission, '62 P.2d 7, 156 Or. 
505, certiorari denied State Tax 
Commission of Oregon v. Winston 
Bros. Co., 57 S.Ct. 793, 301 U.S. 
689. 81 L.Ed. 1346. 

33. Md.—Baltimore v. McKim, 3 
Bland 463. 

A purchaser of the shore lauds 
of a lake from the state cannot main¬ 
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tain an action for the overflowing 
of the shores against a prior appro- 
priator of the waters for irrigation 
purposes where the state has previ¬ 
ously conveyed to the latter the right 
to appropriate, since the purchaser 
acquired no greater right than the 
state had.—Kalez v. Spokane Valley 
Land, etc., Co., 154 P. 1097, 89 Wash. 
514. 

39. U.S.—De Lancey v. Wellbrock, 
C.C.N.Y., 113 F. 103. 

45 C.J. p 562 note 8. 

40. N.Y.—Rumsey v. New York, 
etc., R. Co., 28 N.E. 763, 130 N.Y. 
88 . 

45 C.J. P 552 note 9. 

41. N.Y.—People v. New York, etc., 
Ferry Co., 68 N.Y. 71—Nolan v. 
Rockaway Park Impr. Co., 28 N. 
Y.S. 102, 76 Hun 458. 

42. U.S.—Darling v. Newport News, 
Va., 39 S.Ct. 371, 249 U.S. 640, 63 
L.Ed. 769. 

43. N.Y.—In re Public Beach in City 
of New York, 245 N.Y.S. 121, 230 
App.Div. 407, affirmed In re Public 
Beach, Borough of Brooklyn, City 
of New York, 177 N.E. 138, 256 N. 
Y. 556—City of New York v. Felt- 
man, 243 N.Y.S. 625, 230 App.Div. 
299, modified on other grounds 176 
N.E. 6, 266 N.Y. 156. 
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submerg'ed lands are conveyed to an individual, they 
are received as a trust subject to the police power, 
the power of taxation, and the right of eminent do¬ 
main,and to that extent are incapable of being 
placed beyond the control of the state or its agent.^S 
The state may, in the absence of constitutional pro¬ 
hibition against disposal of lands under water, give 
to the grantee the right to bulkhead and fill in the 
land sold,'*® and such a statute has been held not to 
conflict with the trust in which the state holds the 
land'^'^ or with the paramount jurisdiction of the 
federal government over navigable waters.'*S 
Accra Hons. It has been both affirmed^® and de- 
niech®® that a grantee from the state of tidclands 
acquires a right to accretions by virtue of the grant. 
At any rate, where the state grants tidclands to the 
owner of the uplands, he has a right to accretions.®^ 
Title to water. Conveyance by the state of land 
under water gives no title to the water itself,®^ 

c. Conditions, Exceptions, and Reservations, and 
Cancellation or Forfeiture 

(1) In general 

(2) Conditions precedent or subsequent 

(3) Public rights and governmental con¬ 

trol 

(4) Direct or collateral attack 
(1) In General 

The rights of a grantee of land under navigable wa¬ 
ter may be limited by conditions, exceptions, or reser¬ 
vations imposed by the grant. 


The rights of a grantee of land under navigable 
water may be limited by conditions,exceptions,5^ 
or reservations®® in the grant, which arc to be con¬ 
strued as in other conveyances.®® While a covenant 
by the grantee that, on any proceeding by a munici¬ 
pal corporation to acquire the property, he will ac¬ 
cept the amount paid to the state for the grant to¬ 
gether with the expense of acquiring the patent and 
the value of improvements placed on the property, 
is not a reservation®^ or exception,®® it will be given 
effect as a condition or agreement®® which may be 
enforced by the municipal corporation,®® cannot be 
avoided by a mere transfer of the property by the 
grantee to a third person,®^ and which operates to 
limit the grant to a mere permission to the grantee 
to use the land until such time as the municipal cor¬ 
poration desires to acquire it.®^ 

Commerce grants. The mere fact that a grant re¬ 
cites that it is made for the purpose of promoting 
commerce has been held not to limit the title and 
rights of the grantee®® or restrict him to the con¬ 
struction of public wharves, docks, and piers,®4 and 
he may erect private manufacturing plants there¬ 
on,®® 

Forfeiture under reservation. A reservation of 
public use until a specified use of the land is made 
by the grantee has been construed not to c<mteni- 
pkitc a forfeiture for nonuscr;®® hut, where the 
state reserves the right of reentry until the land is 
appropriated to commerce by the erection of a dock 


44. Oal,—City of Oakland v. lIoKAn, 
XOO P.2a 087, 41 Oal.App.2d 222. 

45. Cal.—City of Oakland v. Hojyan, 
supra. 

46. Fla.-—renibrako v. Peninsular 
Terminal Co., 146 So. 240, 108 Fla. 
46. 

47. Fla.—Pcanbroke v. Peninsular 
Terminal Co., supra. 

48. —Ponibroko v. Pesninsular 
Terminal Co., supra. 

49. Or.—Fcllman v. Tidewater Mill 
Co., 152 P. 2G8. 78 Or. 1. 

46 C.J. p 572 note 2. 

Patent construed as aUowingr accre¬ 
tions 

Tex.—Port Aransas Properties v. 
Kllis, Civ.App., 129 S.W.2d G99. 
Error dismissed, Jud^rment correct. 

60. U.S.—Nirdlin^er v. Stevens, P- 
aisr.j., 262 F. 691, arnrmod, C.C.A., 
273 F. 1022, reversed on other 
grounds 43 S.Ct. 6‘60, 262 U.S. 266, 
67 L.Ed. 974—Western Pacific R. 
Co. V. Southern Pacific Co., Cal,, 
151 F. 376, 80 C.C.A. 606. 

46 C.J. p 572 note 3. 

81. Or.^—(Jrant v. Oregon Nav. Co., 
90 P. 178, 1099, 49 Or. 324. 


52. K-Y.—People v. New York, etc., 
lb>wer Co., 219 N.Y.S. 407, 219 App. 
Div. 114. 

53. N.Y.—Now York v. Raw, 6 N. 
Y.S. 628, afilrmed 26 N.E. 471, 125 
N.Y. 380. 

54. N.y.—New York v. Eaw, supra. 

55. N.Y.—^New York v. r.,aw, supra 
—Jordan v. Metropolitan Gas- 
Light Co., 65 How.Pr. 255. 

45 C.J. p 553 note 14. 

56. N.J.—Ocean Front Impr. Co. v. 
Ocean City Gardens Co.. 103 A. 
419. 89 N.J.Eq. 18. 

45 C.J. P 663 note 16. 

G-rant held not on condition 
U.S.—Jover y Costas v. Insular Gov¬ 
ernment Of Philippine Islands, 31 
S.Ct. 6G4, 221 U,S. 623, 65 L.Ed. 
884. 

67. N.Y.—Matter of New York, 220 

N.Y.S. 18, 219 App.Div. 382, modi¬ 
fied on Other grounds 157 N.E. 911, 
246 N.Y. 1. 

58. N.Y.—Matter of New York, su¬ 
pra. 

59. N.Y.—In re Upper New York 
Bay, 157 N.E. 911, 246 N.Y. 1. 

60. N.Y.—In re Upper New York 
Bay, supra. 


61. N.Y.^—In re Upper New York 

Bay, Hxiprm 

62. N.Y.—In re Upper New York 

Bay, supnt, 

63. N.Y.—In re Upper New York 

Bay, supra. 

45 C.J. p 553 note 22, 

64. N.Y.—In re Upper New York 

Bay, supra—People v. American 
Sugar Hefining Co., 163 N.Y.S. 456, 
08 Misc. 703. aflfirmod 169 N.Y.S. 
386. 182 App.Div. 212. 

65. N.Y.—People v. American Sugar 
Refining Co., supra. 

Factories and freight terminal 
Grant of land under water for 
erection of docks and application of 
property to purpose of commerce 
could not be vacated in action by 
people on theory that operation of 
factories, freight terminal, and 
bringing in of thousands of freight 
cars yearly and allowing boats to 
use wharves did not promote com¬ 
merce of state.—People v. Havemey- 
er & Elder, 265 N.Y.S. 240, 148 Misc. 
655. 

66. N.Y.—People v. Zora. Realty Co.. 
220 N.Y.S. 40, 128 Misc. 523, af¬ 
firmed 222 N.Y.a 879, 221 App. 
Div. 796. 
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thereon, a subsequent patent to a railroad company 
for the land, on which the former patentee had not 
erected a dock, amounts to a reentry by the state®*^ 
and divests his title.68 

Refund of purchase money, A statute providing 
for the refund of purchase money on the failure of 
the title of the state to lands granted under its au¬ 
thority is applicable to grants of lands under wa¬ 
ter.®^ 

(2) Conditions Precedent or Subsequent 

Conditions may be precedent or subsequent, the lat¬ 
ter allowing the grantee to take title subject to for¬ 
feiture for breach of the condition. 

A particular grant may be so worded and con¬ 
strued as to vest title to,'5^0 or the exclusive beneficial 
use ofj'^i the land in the grantee, or to exclude the 
public use,*^^ when, and only when, the land is filled 
in, improved, or developed; or it may be so worded 
as to vest in the grantee fee-simple title, subject to 
forfeiture for breach of a condition subsequent.'^s 
Where there is a breach of a condition subsequent, 
the state alone can take advantage thereof,and, 
until the state takes such advantage in a proper way, 


the title remains in the grantee."^® When forfeiture 
is sought for breach of conditions subsequent, they 
must appear essential to the purpose of the grant, 
clear in terms and application, and nPt rest in in¬ 
ference or recital.After the condition subsequent 
has served its purpose and the required use has been 
had, no right of reverter remains in the state.*^^ 

(3) Public Rights and Governmental Control 

In general, the title and right of the grantee are sub¬ 
ject to the public rights or easements of navigation, 
commerce, and fishery, and the power of the state to 
make regulations or improvements in aid of, or for the 
protection of, commerce and navigation. 

A few state grants of tidelands have been con¬ 
strued to vest in the grantee the right to the exclu¬ 
sive possession and enjoyment of the lands grant- 
ed,'^^ but ordinarily a state or sovereign grant of 
lands under navigable waters is construed to make 
the title and rights of the grantee subject to the 
public rights or easements of navigation,'^^ com- 
merce,^® and fishery,^! as well as to the power of 
the state or nation to make regulations or improve¬ 
ments in aid of, or for the protection of, commerce 

and navigation.^2 


67. N.Y.—Kerr v. West Shore R. 
Co., 2 N.Y.S. 686, aOlrmed 6 N.Y. 
S. 058, affirmed 27 N.E. 833, 127 N. 
Y. 269. 

68. N.Y.—Kerr v. West Shore R. 
Co., supra. 

69. N.Y.—Benedict v. Lunn, 155 N, 

E. 677, 244 N.Y. 373. 

70. U.S.—Commodores Point Ter¬ 
minal Co. V. Hudnall, D.C.Fla,, 3 
P.2d 841. 

45 C.J. p 553 note 30. 

Reclamation and improvement of 
submerged land see infra § 113. 

71. Fla.—Panama Ice, etc., Co. v. 
Atlanta, etc., R. Co., 71 So, 608, 71 
Fla. 419. 

45 C.J. p 553 note 31. 

72. Mass.—Boston, etc., Steamboat 
Co. V. Munson, 117 Ma.ss. 34. 

N.Y.—Bardos v. Herman, 114 N.Y. 
S. 1098, 62 Misc. 428, affirmed 129 
N.Y.S. 723, 144 App.Div. 772, af¬ 
firmed 101 N.E. 1094, 207 N.Y. 745. 

73. U.S. — Board's Erie Basin v. Peo¬ 
ple of New York, C.C.A.N.Y., 142 
P.2d 487--U. S. V. 25.4 Acres of 
Land in Borough of Brooklyn, 
Kings County, N. Y., D.C.N.Y., 52 

F. Supp. 75—U. S. V, 2.02 Acres of 
Land, More or Less, Situate in 
City of New Rochelle, D.C.N.Y., 51 
F.Supp. 5'6, affirmed, C.C.A., West¬ 
chester County Park Commission 
V. U. S., 143 P.2d 688, certiorari 
denied 65 S.Ct. 59, 323 U.S. 726, 87 
I..Ed. 583. 

N.Y.—New York Foundation v. Peo¬ 
ple, 181 N.E. 12, 269 N.Y. 64—Peo¬ 
ple V. Tompkins-Kiel Marble Co., 
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265 N.Y.S. 243, 148 Misc. 659, af¬ 
firmed 270 N.Y.S. 940, 241 App. 
Div. 696, reversed on other grounds 
199 N.E. 10, 269 N.Y. 77. 

45 C.J. p 553 note 34. 

Presumption of continued possession 
Original patentee of lands under 
water having acquired title under 
which he and his successors claimed 
ownership, their continued posses¬ 
sion was presumed, and adverse pos¬ 
session for forty years was not nec¬ 
essary in order to render title inde¬ 
feasible.—People V. Tompkins-Kiel 
Marble Co., supra. 

74. N.J.—Pamrapau Corporation v. 
City of Bayonne, 8 A.2d 835, 126 
N.J.Eq. 479, motion denied 8 A.2d 
908, 126 N.J.Eq. 478, affirmed 12 
A.2d 860, 127 N.J.Eq. 340, motion 
denied 17 A.2d 544. 129 N.J.Eq. 3, 
affirmed 19 A.2d 877, 129 N.J.Eq. 
686, and 21 A.2d 863, 130 N.J.Eq. 
240. 

N.Y.—New York Foundation v. Peo¬ 
ple,' 3 N.E.2d 865, 272 N.Y. 452— 
New York Foundation v. People, 
181 N.E. 12, 259 N.Y. 64. 

45 C.J. p 653 note 35. 

Waiver 

The legislature has the power to 
waive a forfeiture and confirm the 
title of a grantee under former acts, 
although the grantee had not fully 
complied with the conditions of such 
act.—Corvallis & E. R. Co. v. Ben¬ 
son, 121 P. 418, 61 Or. 359, error dis¬ 
missed West V. Corvallis & E. R. 
Co., 36 S.Ct. 206, 236 U.S. 691, 69 L. 
Ed. 428. 


75. Mass.—Treasurer, etc. v. Revere 
Sugar Refinery, 142 N.E. 909, 247 
Mass. 483. 

45 C.J. P 653 note 36. 

76. U.S.—People v. American Sugar 
Refining Co., 163 N.Y.S. 456, 98 
Misc. 703, affirmed 169 N.Y.S. 386, 
182 App.Div. 212. 

77. U.S.—Beard’s Erie Basin v. Peo¬ 
ple of New York, C.C.A.N.Y., 142 
F.2d 487. 

78. N.Y.—People v. Steeplechase 
Park Co., 113 N.E, 621, 218 N.Y. 
459, Ann.Cas.lOlSB 1099. 

46 C.J. P 553 note 38. 

79. Cal.—Newcomb v. City of New¬ 
port Beach, B’O P.2d 825, 7 Cal.2d 
393. 

Conn.—First Nat. Bank & Trust Co. 
of Fort Chester, N. Y., v. Ironing 
Board of Appeals of Greenwich, 10 
A.2d 691, 126 Conn. 228. 

45 C.J. p 551 note 39. 

80. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 826, 7 Cal.2d 
393. 

81. Cal. — Newcomb v. City of New¬ 
port Beach, supra. 

45 C.J. P 654 note 40. 

82. Cal,—Newcomb v. City of New¬ 
port Beach, supra^City of Oak¬ 
land V. Hogan, 106 P.2d 987, 41 Cal. 
App.2d 333. 

46 C.J. p 654 note 41. 

Grauts of gifts, not made to Im¬ 
prove uavigatlou or lu Interests of 
public, are conditional and subject to 
paramount right of state to improve 
navigable stream.—New York Pow- 
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Right of passage. A grant of tidelands by the 
state extinguishes any highway rights or rights of 
passage acquired by the public^^ unless it expressly 
provides that it is subject to the rights, if any, of 
the public to all easements or rights of way over the 
lands conveyed,84 or unless, before the admission of 
the state to the union, the federal government rec¬ 
ognized a plat dedicating a portion of the land as a 
street,85 or unless there is nothing in the deed or 
grant to indicate an intention on the part of the 
state to surrender or extinguish the public right of 
passage.86 A particular grant may be so worded 
and construed as to confer a limited right to inter¬ 
fere with the passage of the public.87 In so far as a 
grant for public purposes has been accepted in the 
land, the franchise of a riparian owner is ended.88 

(4) Direct or Collateral Attack 

A grant of land under navigable water which Is 
not void on its face may not be collaterally attacked. 

While a grant or patent unlawfully obtained from 
the state may be canceled,89 where it is not void on 
its face it is not subject to collateral attack,^9 and 
its invalidity may be established only in an action or 
proceeding brought directly for that purpose^! in 
the name of the attorncy-gcncraPS or the people of 
the statc.95 A statute allowing the state to maintain 
an action to set aside letters patent where they were 
issued through mistake undoubtedly contemplates a 
mistake of fact,94 and docs not authorize the main¬ 


tenance of an action where there was only an error 
or mistake of law on the part of state officers.85 
Where deeds are absolutely void they may be so 
held in a collateral proceeding, where adverse 
rights of strangers are necessarily involved.96 

§ 104. - Grants of Swamp and Over¬ 

flowed Lands 

Lands under navigable waters are not swamp or 
overflowed lands and are not affected by grants of such 
lands. 

Since, as discussed supra § 94, lands under nav¬ 
igable waters are the property of the states by virtue 
of their inherent sovereignty, they are not hicluded 
in, or affected by, grants or patents under the feder¬ 
al swamp lands acts of congress.9’7 Also lands below 
high-water mark and over which the tide ebbs and 
flows cannot be acquired by an individual from the 
state as swamp and overflowed lands,98 especially 
where the state trustees making a conveyance of 
swamp and overflowed lands have no authority to 
convey the lands under navigable waters below or¬ 
dinary high-water mark, 99 and do not attempt or 
intend to do so,^ 

§ 105. -Reservation of Land for Indians 

Lands under navigable waters may pass as Indian 
reservation lands if the grants so provide. 

1'he reservation by the United States of lands 
witliin a territory for continued occupation by In- 


er & TJ«ht Corporation v. State, 245 
K.Y.S. 4-1, 220 App.DIv. {{OS, 

Oi'ant for constiaiction of dam 

Slnoa a Knint of to con.«itruct 

data for hydraulic and manufactur- 
iiifj: oporation.s is a more lioonso, de¬ 
struction by state of privilogo by 
con.structinfc dam In canoltsdn^? rivor 
did not subjf'Ct state to claim for 
compensation.—New York Power Sc 
Light Corporation v. State, supra. 

83. N.iT.—Morris, etc., R. Co. v. J(‘r- 
scy City, 61 A. 387, G8 N.J.r^q. 45, 
afllrmecl 71 A. 1135, 7l N.J.Eq. 308. 

46 C.X p 564 note 42. 

84. N.J.—McAndrews, etc., Co. v. 
Camden, 78 A. 232, 78 N.J.Eq. 244. 

85. Or.—Toozo V. Willamette Valley 
Southern E. Co., 160 I". 252, 77 Or. 
157, followed in Griffith v. Willa¬ 
mette Valley Southern R. Co., 150 
p. 264, 77 Or. 164. 

88. N.Y.—New York Power & Light 

Corporation v. State, 245 N.Y.S. 
44, 230 App.Div. 338. 

46 C.J. p 654 note 45. 

87. N.Y.—Barnes v. Midland R. Ter¬ 
minal CO., 86 N.E. 1093, 193 N.Y. 
378, 127 Am.S.R. 962. 

46 C.J. P 654 note 46. 

sa Conn.—State v. Knowles-Lom- 


bard Co., 188 A. 275. 122 Conn. 263, 
107 A.I^.R. 1344--New York, etc., 
R. Co. V. Arm.strong, 102 A. 791, 92 
Conn. 349. 

89. N-.T.-—McCarter v. Lehigh Val¬ 
ley R. Co., 96 A. 1017, 86 N.J.lOq. 
168. 

45 C.X P 554 note 47. 

90. N.J.—McCarter v. Sony Oyster 
Co., 76 A. 211, 78 N.J.Law 394. 

45 C.X p 554 note 48. 

91. U.O.—-U. S. V. 2.02 Acres of 
Land, More or Less. Situate in 
City of New Rochelle, D.C.N.Y., 61 
F.Supp. 56, affirmed, C.C.A., West- 
ch(%stcr County I»ark Conuni.ssion 
V. U. S., 143 F.2d 688. certiorari de¬ 
nied -65 S.Ct. 69, 323 U.S. 776, 87 
L.Bd. 683. 

N.Y.—New York Foundation v. Peo¬ 
ple, 181 N.R 12, 259 N.Y. 64— 
In re Upper New York Bay, 167 N. 
F. 911. 246 N.Y. 1—Archibald v. 
Kew York Cent, etc., R. Co., 52 N. 
E. 667, 167 N.Y. 674. 

46 C.X p 554 note 49. 

92. N.J.—Sooy Oyster Co. v. Gas- 
kill, Ch., 69 A. 1084. 

93. N.Y.—Lully V. Now York Cent., 
etc., R. Co., 113 N.Y.S. 177, 61 Misc. 
199. 

45 C.J. p 655 note 51. 
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94. N.Y.—People v. New York 

Tran.^it, etc., Co., 195 N.Y.S, 305, 
118 Misc. 686. affirmed 200 N.Y.S. 
940, 206 App.Div. 711. 

95. N.Y.-—People v. New York 

Transit, etc., Co., supra. 

96. Or.—Van Dusen Inv, Co. v. 
Westf^rn Fishing Co., 124 P. 677, 
63 Or. 7, rehearing: denied 12$ P. 
604, 63 Or. 7. 

97. I^a.—State v. Capdeville. 83 So. 
421, 146 La. 94, certiorari denied 40 
S.Ct. 246, 252 U.S. 581, 64 I..Ed. 
727, and followed in Atchafalaya 
Land t'o. v. James, 83 So. 426, 146 
I..a. 109. 

45 C.J. P 555 note.s 58, 59. 

Tidelands 

Lands subject only to overflow of 
tidewater were not swamp lands 
within swamp land a<‘t.—Sawyer v. 
Osterhaua, D.C.Cah, 212 F. 765. 

98. Cal.—Taylor v. Underhill, 40 
Cal. 471, 

45 C.J. p 555 note 60. 

99. Fla.—Martin v. Busch, 112 So. 
274, 93 Fla. 535. 

45 C.J. P 556 note 61. 

1, Fla.—Martin v. Busch, supra. 
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dians is not a grant or disposal of lands underlying 
navigable waters within the limits of the reserva¬ 
tion but under its power to make grants of lands 
below high-water mark the United States may grant 
such lands to Indians to carry out its obligations un¬ 
der its treaty with them.3 A territorial legislature 
could not grant to Indians land under navigable wa- 

ters.4 

§ 106. - Grant of Right to Maintain 

Wharf 

While a grant of the right to erect and maintain a 
wharf may convey the land under water, some statutes 
have been construed as conveying only a privilege or 
easement. 

Although a grant of the right to erect and main¬ 
tain a wharf on land under water belonging to the 
state may convey a fee in the land under the wharf,^ 
and flats fronting such wharf,^ statutes authorizing 
riparian owners to erect wharves have been held to 


convey only a privilege or easement for the single 
purpose of maintaining a wharf.'^ 

§ 107. -Grants to or by Municipality 

a. Grants to municipality 

b. Grants by municipality 

a. Grants to Municipality 

Grants of lands under navigable waters may be made 
to a municipality in furtherance of the public interest, 
for any purpose in harmony with the trust attached to 
the title which the state has held; and the municipality 
takes subject to the public trust. 

While it has been held that a state legislature is 
without power to grant the bed of a navigable river 
to a municipal corporation,^ as a general rule sub¬ 
merged lands, or lands under navigable waters, may 
be granted to a municipal corporation^ even though 
grants to a private individual, partnership, or corpo¬ 
ration would be forbidden. Such grants are re- 


2. U.S.—U. S. V. Holt state Bank, 
Minn., 46 S.Ct. 197, 270 U.S, 49. 
70 L.Ed. 465. 

Grant of tideland or submerged 
lands to Indians generally see' In¬ 
dians § 29, 

3. U.S,—U. S. V. Moore, D.C.Wash., 
62 F.Supp. 660, affirmed, C.C.A., 157 
F.2d 760, certiorari denied 67 S.Ct. 
S67. 330 U.S. 827, 91 L.Ed. 1277. 

Particular treaties or grants con¬ 
strued 

U.S.—Shore v. Shell Petroleum Cor¬ 
poration, C.C.A.Kan., 60 P.2d 1, cer¬ 
tiorari denied 63 S.Ct. 118, 287 U. 
S. 656, 77 L.Ed. 566—Shore v. Shell 
Petroleum Corporation, D.C.Kan., 
65 P.2d 096, affirmed, C.C.A., 60 P. 
2d 1, certiorari denied 53 S.Ct, 118, 
287 U.S. '656, 77 L.Ed. 666. 

Okl.—State ex rel. Com’rs of Land 
Office V. Warden, 198 P.2d 402— 
Aladdin Petroleum Corp. v. State 
ex rel. Com'rs of Land Office, 191 
P.2d 224—Vickery v. Yahola Sand 
& Gravel Co., 12 P.2d 881, 158 Okl. 
120 . 

Wash.—State v. Edwards, 62 P.2d 
1094, 188 W'ash. 467. 

4. U.S.—U. S. V. Brewer-Elliott Oil 
& Gas Co., D.C.Okl., 249 P. 600, af¬ 
firmed, C.C.A., Brewer-Elliott Oil 
& Gas Co. V. U. S., 270 F. 100, af¬ 
firmed 43 S.Ct. 60, 260 U.S. 77, 67 
L.Ed. 140—U. S. V. Mackey, D.C. 
Okl., 214 P. 137, reversed on other 
grounds 216 F. 126, 132 C.C.A, 370, 
appeal dismissed Gladys Belle Oil 
Co. V. Mackey, 216 F. 129, 132 C.C. 
A. 373. 

5. U.S.—Roberts v. Brooks, C.C.N. 
Y., 71 P. 914, affirmed 78 P. 411, 
24 C.C.A. 158. 

45 C.J. p 555 note 67. 

e. Mass.—Ashby v. Eastern R. Co., 
6 Mete, 368, 38 Am.D. 426—Doane 

V. Broad St. Assoc., 6 Mass. 332. 


7. Or.—Bowlby v. Shively, SO P. 154, 
22 Or. 410, affirmed 14 S.Ct. 548, 
152, U.S. 1, 38 L.Ed. 331, and fol¬ 
lowed in Astoria Exch. Co. v. 
Shively, 39 P. 398, 40 P. 92, 27 Or. 
104. 

45 C.J. p 555 note 69. 

8. Idaho.—Northern Pac. R. Co. v. 
Hirzel, I6l P. 854, 29 Idaho 438. 

9. Cal.—^Newcomb v. City of New¬ 
port Beach, 60 P.2d 825, 7 Cal.2d 
393—Lloyd v. City of Redondo 
Beach, 12 P.2d 1087, 124 Cal.App. 
641—City of Los Angeles v. Pacific 
Coast SS, Co., 187 P. 739, 45 Cal. 
App. 15, 

N.Y.—Marba Sea Bay Corporation v. 
Clinton Street Realty Corporation, 
6 N.E.2d 824, 272 N.Y. 292— 

Arverne-By-The-Sea Co. v. Amer- 
man, 284 N.Y.S. 61, 24'6 App.Div. 
752 and Boardwalk Development 
Co. V. July Development Co., 284 
N.Y.S. 62, 246 App.Div. 752, reargu- 
menl denied Marba Sea Bay Cor¬ 
poration V. Clinton Street Realty 
Corporation, 15 N.E.2d 74, 278 N.Y. 
485. 

45 C.J. P 555 note 70. 

Iiand under G-reat Xnakes 

A state owning submerged lands 
in one of the Great Lakes may con¬ 
vey such lands to a city.—Milwaukee 
V. State, 214 N.W. 820, 193 Wis. 423. 
Acceptance of grant 

(1) A municipality may be author¬ 
ized by its charter to accept a grant 
of the property on the same public 
trust on which the state held the 
lands.—City of Long Beach v. Lisen- 
by, 166 P. 333, 175 Cal. 676. 

(2) State's grant to city of tide- 
lands for public navigation and com¬ 
merce was hold accepted by city.— 
City of Los Angeles v. Anderson, 275 
P. 789, 206 Cal. 662. 
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Particular grants construed 
Ala.—Mobile Tiansp. Co. v. City of 
Mobile, 30 So. 645, 128 Ala. 335, 64 
L.R.A. 333, 86 Am.S.R. 143, af¬ 
firmed 23 S.Ct. 170, 182 U.S. 479, 47 
L.Ed. 266. 

Cal.—City of Oakland v. Buteau, 29 
P.2d 177, 219 Cal. 745. 

Tcx.—State v. R. E. Janes Gravel 
Co., Civ.App., 175 S.W.2d 739, mod¬ 
ified on other grounds 180 S.W.2d 
144, 142 Tex. 559. 

Mexican grants 

Mexican grant to town of land 
surveyed on both sides of a naviga¬ 
ble river did not convey any title 
to the bed of river, in view of stat¬ 
ute which prohibited making surveys 
across streams of such width, but 
reserved title to bed of river in the 
state, although statute was enacted 
subsequent to the grant, since stat¬ 
ute was merely declaratory of Mexi¬ 
can civil law rule which was favor¬ 
able to public ownership and earlier 
statutes of equivalent effect, and 
since no intent to include the river 
bed in the description in the grant 
was expressed or implied in view of 
civil law policy; but a statute quit¬ 
claiming state’s Interest in adjacent 
river beds to persons holding land 
under old patents and awards passed 
title to the town up to four leagues 
of river bed lying within grant sur¬ 
veyed across river, which grant had 
been made by Mexican Colonization 
Act and confirmed by Act of Texas 
Republic,—Heard v. Town of Re¬ 
fugio, 103 S.W.2d 728, 129 Tex. 349 
—State V, Heard, Civ.App., 199 S. 

W.2d 191, affirmed 204 S.W.2d 344, 
146 Tex. 139. 

10. Cal.—Atwood V. Hammond, 48 
P.2d 20, 4 Cal.2d 31. 

45 C.J. p 565 note 71 Ea], 
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garded as in the public interest.il A grant of lands 
within the boundaries of a municipality does not 
convey lands in areas subsequently annexed to the 
municipality.!^ A grant to a municipality of lands 
under navigable waters lying between low-water line 
and a specified exterior or bulkhead line has been 
held valid.13 

The state may make such grants for any purposes 
in harmony with the trust attached to the title which 
the state has hGld,!^ including navigation and com¬ 
merce,!® and the municipal corporation as trustee 
assumes the same burdens and is subject to the same 
regulations that appertain to other trustees of char¬ 
itable trusts.!® Where tidelands arc given to a mu¬ 
nicipality in trust for specified uses, the income as 
well as the corpus is subject to the trust.i^ The 
state may give to the municipality the power to im¬ 
prove and control the lands within its limits for 
such purposes.^® The municipality may be author¬ 
ized to build and maintain wharves for public use 
on such lands,and to grant leases, privileges, and 


franchises to private persons.^® In adapting tide- 
lands or submerged lands for the use for which they 
were granted, the municipality may, where it is 
found necessary or advisable, cut off portions of 
such lands from access to the w^aters of the harbor 
without violating the trust."^ 

Title and right to posscssloyi. The state may 
grant a proprietorship in lands below high-water 
mark without giving title to such lands to a mu¬ 
nicipality,-- and there may be a delegation of the 
right to make harbor improvements without a con¬ 
veyance of the legal title to the land under water.23 
On the other hand, a grant may operate as a con¬ 
veyance of land from the state to a town or city^^ 
giving the municipality a fee-simple title-® as sole 
owner,2® even though it contains conditions subse¬ 
quent, limiting the use of land for designated pur¬ 
poses and forbidding alienation to private persons.27 
The municipality takes title in its governmentaps 
or sovereign-^ capacity, subject to the same public 
trust on which the state originally held the lands, 


11. Ala.—Mobile Trnn.e?p. Co. v. 
Mobile, 30 So. C45, 12S Ala. 335, SO 
Am.S.U, 14 3, 64 XaM.A. 333. 

N.y.-'-Coxii V. State, 33 N.K. 400, 144 
N.y. 396. 

12, caU.—City of Los AfUJTcb'.s v. I»a- 
(UfJo I./ancl Corporation, 10'6 I\2ci 
242, 41 Cal.App.2d 223. 

13, N.Y.—In re TOast, Itlvor Prive, 
Porouj.d\ of Manhattan, City of 
Now York, 2S9 N.Y.S. 433, 159 Mi«o. 
741. 

14. Cal.—Loa Angolas v. PaoUio 
Coast SS, Co., 187 l\ 739, 45 Cal. 
App. IS¬ 

IS. tlab—City of Lonp? Ucaioh v. LKs- 

enby, 160 V. 33.3, 175 Cal. 575, 

45 O.J. P 555 note 72. 

1(3. Cal.—City of Lonjur 15<'aob v. 

Mor.se, 188 P.2d 17, 31 Oal.2cl 254. 

17, Cal.—City of Look Beach v. 

Morse, supra. 

18. Cal,—City of Oakland v. Buteuu, 
29 .l>.2d 177, 219 Cal. 745—City of 

Beach v. Lisonby, 166 P. 333, 
175 Cal, 575. 

State and city as successive own¬ 
ers of submerged lands below low 
tide held title in trust for public, and 
could hold, control, and improve such 
lands in furtherance of navigation, 
commercQ, and fishery,—City of Oak¬ 
land v. BuLeau, 29 P.2d 177, 219 Cal. 
745. 

Improvement necessary or conve¬ 
nient 

Municipal pier improvement on 
submerged lands owned by city was 
held “necessaiT or convenient for 
coi:nmerce and navigation" under 
statute, hence city obtained title to 
location of pier sullicient to order 
Improvement.—^Lloyd v. City of 


lU'dOTiclo Baaoh, 12 P.2d 1087, 124 
Cal. App. 541. 

19. Cal.—City of Oakland v. K. K. 
Wood lAimbor Co., 292 P. 1076, 211 
Cal. 16, 80 A.L.ll, 370. 

20. Cal.—Atwood V. Hammond, 48 
P.2d 20, 4 Cal.2d 31—City of Oak¬ 
land V. 30. K, Wood ljiunbt‘r Co., 
292 P. 1076, 211 Cal. 16, 80 A.T..R. 
379—City of Oakland v. Williams, 

274 P. 328. 206 Cal. 315—City of 
Oakland v. Larue Wharf Ware¬ 
house Co., 176 P. 36J, 179 Cal. 207. 

21. Cal.—City of Oakland v. Bateau, 
20 P.2d 177, 219 Cal. 745—Muelwn- 
berg<‘r v. City of Santa lUtjnica, 

275 1\ 803, 206 Cal. 635. 

22. Conn.—Brower v. Wakeman, 89 
A. 913, 88 Conn. 8. 

23. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P-2d 825, 7 Cal.2d 
393—People V. Banning, 138 P. 100, 
166 Cal. 630. 

24. Cal.—City of I.iong Beach v. 
Marshall, $2 P.2d 3'62, 11 Cal.2d 
609. 

45 C.J. p 566 note 79. 

Construction of grant 

The phrase *'by virtue of its sov¬ 
ereignty" within statute granting to 
city all interest of state held by it 
by virtue of its sovereignty in tide- 
lands and submerged lands within 
boundaries of city is merely descrip¬ 
tive of origin of state's title, and 
conveyance is thus of tidelands 
which came to state on admission 
to the Union by virtue of its sov¬ 
ereignty and not by grant from fed¬ 
eral government, and does not mean 
that grant to city is only of rights of 
sovereignty in semSe of political or 

228 


g'>vt'rnmental power.—City of Long 
Bca(9i V. Marshall, supra. 

25. Cal.—City of L«>ng Beach v. 
Marshall, supra. 

2a Cal.—Atwood v. Hammond. 48 
P.2d 20. 4 Cal.2d 31. 

27. Cal.—^City of I-<ong Tb'ach v. 
Marshall, 82 P.2d 362, 11 Cal.2d 
609. 

Settling boundary 
Joint quitelaim deed by city and 
land company to establish boiintiery 
lias been held not unlawful tran.'^fer 
of tidelands by city.—AIu<*IienJ»«-rger 
V. City of Santa Monica, 276 P. 803, 
206 Cal. 635. 

28. Cal.—“City of Los Angelas v. Pa¬ 
cific Coast SS. Co., 187 I>. 739, 45 
Cal. App. 15. 

29. N.y.— Tiffany v. Town of Oy.ster 
Bay, 136 K.H. 224, 234 N.Y. 15— 
In re Kast Itivor Drive, Borough 
of Manhattan, City of New York, 
289 N.Y.S, 433, 159 Misc. 741. 

City of Now* York holds land ob¬ 
tained under statute vesting it with 
title to land under water lying be- 
twe(;n low-water line and certain 
exterior street ixrovlded for therein 
in its sovereign corporate capacity.— 
In re Hast lUver Drive, Borough of 
Manhattan, City of Now York, su¬ 
pra, 

30- Cal.—City of Long Beach v. 
Marshall, 82 P.2d 362, 11 Cal.2d 
609—Newcomb v. City of Newport 
Beach. 60 P.2d 825, 7 Cal.2d 393— 
City of Oakland v. K. K. Wood 
Lumber Co.. 292 P. 1076, 211 Cal. 
16, 80 A.L.R. 379—City of Los An¬ 
geles V. Anderson, 275 P. 789, 206 
Cal. 662^—Carpenter Pacific Mut. 
Ins, Co. of California^ Intervener 
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and subject to the public rights of navigational 
and fishery,32 as well as the rights of the owner of 
the upland ;33 and, where the state conveys title for 
one purpose alone, it retains title for all other pur- 
poses.34 A municipality, as grantee of the state, has 
all the rights to possession which the state had pri- 
or to the grant,35 and becomes possessed of all the 
power which the state formerly held with respect to 
such lands.33 The control by the municipality for 
the purposes of the trust can never be lost except as 
to the portion which may be disposed of without im¬ 
pairment of the public interest,37 and then only on 
express legislative authority.38 The grant does not. 


however, place the lands entirely beyond the super¬ 
vision of the state,39 but the state may continue to 
protect the public interests therein.^ ^ A grant to a 
city as sole owner precludes the state from subse¬ 
quently granting the same lands to the city and 
county as joint owners.^^ A grant to a municipality 
with provision for reverter in the event of convey¬ 
ance of the land by the municipality or an unauthor¬ 
ized use thereof gives the municipality an estate on 
limitation's and a sale of the land ipso facto termi¬ 
nates the grant.43 

Colonial grants or patents to a town,^^ or the 
colonial charters of a city,45 vesting title to lands 


V. City of Santa Monica, 147 P.2d 
964, 63 Cal.App.2d 772—Lloyd v. 
City of Redondo Beach, 12 P.2d 
1087, 124 Cal.App. 541—City of Los 
Aiifceles V. Pacific Coast SS. Co., 
187 P. 739, 45 Cal.App. 15. 

46 C.J. P 556 note 80. 

Administration of trust 

Grant to city of state’s right, ti¬ 
tle, and interest in tide and sub¬ 
merged lands in trust to establish, 
improve, and conduct harbor vests 
in city right to administer public 
trust pertaining to tidelands, and. 
as incident thereto, right to ma,ke 
changes and improvements in inter¬ 
est of navigation and commerce 
without exercise of eminent domain. 
—Newcomb v. City of Newport 
Beach, *60 P.2d 825, 7 Cal.2d 393. 

31. Cal.—Santa Cruz v. Southern 
Pac. R. Co., 126 P. 362, 163 Cal. 
538. 

45 C.J. P 556 note 81. 

32. Cal.—Santa Cruz v. Southern 
Pac. R. Co.,- supra. 

33. N.T.—Tiffany v. Oyster Bay, 136 
N.K 224, 234 N.Y. 15, 24 A.L.R. 
1267—Oelsner v. Nassau Light, 
etc., Co.. 118 N.y.S. 960, 134 App. 
Div. 281. 

34. N.Y.—Suffolk County v. Ed¬ 
wards, 148 N.Y.S. 305, 86 Misc. 
283. 

35. Cal.—Los Angeles v. Pacific 
Coast SS. Co., 187 P. 739, 45 Cal. 
App. 15. 

45 C.J. p 556 note 85. 

A ■building constructed without li¬ 
cense on tidelands or submerged 
lands of the state becomes the prop¬ 
erty of the state and passes to a mu¬ 
nicipality on subsequent grant of the 
lands to it by the state.—Yokohama 
Specie Bank v. Unosuke Higashi, 133 
P.2d 487, 66 Cal.App.2d 709. 

36. Cal.—City of Los Angeles v. Pa¬ 
cific Coast SS. Co., 187 P. 739, 46 
Cal.App. 16. 

37. Cal.—Carpenter, Pacific Mut. 
Life Ins. Co. of California, Inter¬ 
vener, V. City of Santa Monica, 147 
P.2d 964, 63 Cal.App.2d 772. 


38. Cal.—Carpenter Pacific Mut. 

Ins. Co. of California v. City of 
Santa Monica, supra. 

39. Cal.—^Atwood , v. Hammond, 48 
P.2d 20, 4 Cal.2d 31. 

Statutes held invalid as abandon¬ 
ment of state’s trusteeship 
Ohio.—State ex rel. Squire v. City of 
Cleveland, 17 Ohio Supp. 137, re¬ 
versed on other grounds 74 N.E.2d 
438, 80 Ohio App. 83, reversed on 
other grounds 82 N.E.2d 709, 150 
Ohio St. 303. 

40. Cal.—Atwood v. Hammond, 48 
P.2d 20, 4 Cal.2d 31. 

Restoration to navigation 

Even though a municipality on 
Lake Erie may have a home-rule 
charter and may desire to develop its 
water front for bathing and water 
sports or other purposes unrelated 
to navigation and lake commerce, the 
title to the soil beneath the surface 
of the water remains in the state for 
navigation, commerce, and fishery, 
and the state by appropriate action 
can restore to navigation any such 
property which may have been de¬ 
veloped for other uses.—State ex rol. 
Squire v. City of Cleveland, 17 Ohio 
Supp. 137, reversed on other grounds 
74 N.E.2d 438, 80 Ohio App. 83, re¬ 
versed on other grounds 82 N.E.2d 
709, 150 Ohio St. 303. 

41. Cal.—^Atwood V. Hammond, 48 
P.2d,20, 4 Cal.2d 31. 

42. N.J.—Pamrapau Corporation v. 
City of Bayonne, 8 A.2d 835, 126 
N.J.Eq. 479, motions denied 8 A.2d 
908, 126 N.J.Eq, 478, affirmed 12 
A.2d 860, 127 N.J.Eq. 340, motions 
denied 17 A.2d 544. 129 N.J.Eq. 3, 
affirmed 19 A.2d 877, 129 N.J.Eq. 
686, and 21 A.2d 863, 130 N.J.Eq. 
240. 

43. N.J.—Pamrapau Corporation v. 
City of Bayonne, supra. 

Covenant running with land 

Provisions of grant to city of lands 
under water, and lease thereof by it, 
that no structures obstructing view 
or access should be erected thereon, 
have been held a condition or cove¬ 
nant running with land, and broken 
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by inconsistent use.—U. S. v. City of 
Hoboken, D.C.N.J., 29 P.2d 932. 
Roverter of privilege in grant 

Where land under water in front 
of lots owned by the city was grant¬ 
ed to the city by the state board of 
commerce and navigation, for public 
uses, or for docks, etc., with provi¬ 
sion for reverter in event of convey¬ 
ance of the lots by city, or an un¬ 
authorized use thereof, a sale of lots 
by the city ipso facto terminated the 
grant in so far as those lots were 
concerned, and privilege in the grant 
as applied to them immediately re¬ 
verted to the state, and the riparian 
rights granted to the city were total¬ 
ly extinguished and could not be re¬ 
vived even for purpose of cancella¬ 
tion, hy recital in.serted in a subse¬ 
quent grant.—Pamrapau Corporation 
V. City of Bayonne, 8 A.2d 835, 12*6 N. 
J.Eq. 479, motions denied 8 A.2d 908, 

126 N.J.Eq, 478, affirmed 12 A.2d 860, 

127 N.J.Eq. 340, motions denied 17 
A.2d 544, 129 N.J.Eq. 3, affirmed 19 
A.2d 877, 129 N.J.Eq. 586, and 21 A.2d 
863, 180 N.J.Eq. 240. 

44. N.Y.—Oystermen’s Dock Co. v. 
Downing, 179 N.E. .369, 258 N.Y. 
166—People v. Miller, 257 N.Y.S. 
300, 235 App.Div. 220, affirmed 184 
N.E. 103, 260 N.Y. 585—People v. 
Trustees of I^’reehol dor.s mul Com¬ 
monalty of Town of ih'()( Idiaven, 
261 N.Y.S. 508, 146 Misc. 473—Peo¬ 
ple V. Sebermorhorn, 19 Barb. 640. 

45 C.J. p 556 note 86. 

45. tJ.S.—U. S. V. 25.4 Acres of Land 
in Borough of Brooklyn, Kings 
County, D.C.N.Y., 52 P.Supp. 75. 

N.Y.—In re Riverside Park, 75 N.E. 
156, 182 N.Y. 361, 108 Am.S.R. 80» 
—In re East River Di'ive, Borough 
of Manhattan, City of Now York, 
289 N.Y.S. 433, 159 Misc. 741. 

46 C.J. P 656 note 87. 

Controlling surveys 

In determining whether location of 
high-water and low-water marks 
which marked extent of land vested 
in city of New York on Long Island 
should be governed by sitrvey of 
1810 or survey of 1829-1832, evidence 
failed to establish that data dis- 
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under tidal waters in the town or city, will be rec¬ 
ognized and given effect by the courts; but the 
question whether a colonial grant or patent vests in 
a town or city title to particular lands under water 
de})ends on the wording and construction of the 
grant.*^® A patent or grant to a municipalily by 
metes and bounds conveys land under water within 
the bounds of the grant as described.^'^ 

Fillcd-in lands. A grant to a city of tidelands and 
submerged lands whether filled or unfilled, situated 
below the line of mean high tide, passes title in 
fee to tidelands artificially filled but below the line 
of mean high tide in their former statc,^^ subject 
only to the public trusts, limitations, and reserva¬ 
tions specified in the grants.'^^^ 

Park purposes. Where statutes so provide, lands 
under water may he granted to a municipality for 
park purposes where a jiark has been laid out or pro¬ 
vided for along or fronting on tidewaters of the 
state and under other statutes lands under nav¬ 
igable waters may be granted to park commissioners 
for park purposcs/^^ Whore the health of the citi¬ 
zens demands that a nuisance existing on land for¬ 
merly a part of the hed of a navigable lake be abat¬ 
ed, and the water has become useless for navigable 
purposes and is of no benefit to the state, the state 
may transfer such land to the city'^’^ and require it 
to convert it into a public park/»^ 

Mineral rights. When properly authorized to do 
so, a municipality, to which tidelands or submerged 


lands have been granted, has the right to drill for, 
and extract oil from, such lands,-*’^'^ but the opera¬ 
tions must be conducted in such manner as not to 
interfere with the use of a harbor.^5 ^ grant of 
tidelands and submerged lands to a municipality for 
use in the establishment of a harbor, authorizing the 
municipality to lease such lands, has been held not 
to authorize it to lease the lands for production of 
oil.56 Where tidelands are granted to a municipal¬ 
ity in trust for specified uses, in the absence of leg¬ 
islative provisions to the contrary proceeds from the 
sale of oil and gas may not be appropriated by the 
city as trustee to its own uses contrary to the terms 
of the trust,^7 irrespective of whether such proceeds 
were regarded as corpus or as income from trust 
property,'">8 and even if the grant, authorizing the 
municipality to lease the lands for limited periods 
for purposes consistent with the trust on which such 
lands arc held by the slate, authorized the munici¬ 
pality to enter into oil and gas Icases.^^ 

h. Grants by Municipality 

In the absence of any prohibition, It Js generally 
held that a municipality owning land under navigable 
waters may make grants of such lands or may tease 
them for proper purposes. 

Unless prohiliited from doing so by constitution^^ 
or statute,a town, city, or county owning lands 
under navigable water, by virtue of a grant to it by 
the state, may convoy such lands to individuals or 
private corporations,except where the land is part 


cloBtjd by survey of IfilO poani'SHod 
anything? beyond hiHlorlo or 

that ISUn flurvi‘y diBcr(‘dit(‘d Hurvoy 
of and the rotiord reuulrod 

acceplauctj of hiM'h-water and low- 
water linos shown on the Ludlam 
survey of 1820-1882.—U. S. v. 25.4 
Acres of I.»and in BurouKh of Brook¬ 
lyn, Kinm County, B.C.N.Y., 52 F. 
Supp. 70. 

trader Dongaa charter convoying 
to it the lands hetwoen hlgb-wator 
and low-water marks, city of New 
York is not foe owner of lands for¬ 
merly under Sherman’s Creek shown 
to lie Inshore of mean high-water 
mark.—City of New York v. Dyck- 
mnn Market Terminal Corporation, 
224 N.Y.S. 207, 130 Misc. l03, aihrmed 
229 N.Y.S. 845r 224 App.Div. 718. 

48w N.Y.—Babylon v. Darling, 100 
N.K. 727, 207 N.Y. $51. 

45 C.J. p 66'$ note 88. 

47- N.Y.—Rogers v. Jones, 1 Wend. 
237. 19 Am.Dec. 493. 

48. Cal.—Miller v. Stockhurger, 85 
P,2d 132, 12 Cal.2d 440, followed 
In Xjauricella v. Stockhurger, 86 R, 
2d 135, 12 Cal.2d 792. 

49. Cal.^—Miller v. Stockhurger, 85 
X>2d 132, 12 Cal.2d 444, followed in 


I^nurleella v. Stockhurger, 85 P.2d 
135, 12 Cal.2ci 792. 

Legislative intent 

The statutoB granting tidelands 
and submerged land.s to cities of 
Bong l?(‘ach and Ijos Angele.s mani¬ 
fest intent, not to reserve indeter¬ 
minate portions of the tidtdaiui.s 
granted, but to encourage the d(*vel- 
upment of tidelands and sul>nu*rg<*d 
lands by the cities for the promotion 
of commerce and navigation.—Miller 
V. Stockhurger, 86 P.2d 132, 12 Cal 
2d 440, followed in Ijauricella v. 
Stockhurger, 85 I\2d 135, 12 Cabl'd 
792. 

50. N.J.—^Weinberger v. Pas.saic, 86 
A. 69, 84 N.J.Baw 149—Sea.sido 
Realty Co. v. Atlantic City, 64 A. 
lOSl, 74 N.JXaw 178, atllrmod 71 
A. 912, 76 N.J.I..aw 819. 

45 C.J. P 550 note 69 fa], tbR 
Land filled without authority re¬ 
mains land under water which may 
be granted a city for park purposes. 
—^Weinberger v. Passaic, 86 A. 69, 84 
N.J.I..aw 149. 

51- Ill.—Ijincoln Park v. Fahrney, 
95 N.K 194, 260 Ill. 266—-People v. 
Kirk, 46 N.D, 830. 162 Ill. 138. 63 
Am.S.R. 277. 


52. N.Y.—(leneva v. Tfenson, 124 N. 
Y.S. 588. 14 0 App.Div. 49, affirmed 
95 N.IO. 1125, 202 N.Y. 515, 

53. N.Y.—tieneva v, Henson, supra. 

54. Cab—City of Bong Beach v. 

Marshall, 82 P.2d 362, 11 Cab 2 d 

600. 

Ownership of minerabs generally see 
Mines and Minerals 5 4. 

55. Oab^—City of Bong Beach v. 

Marshall, supra. 

56. Cab—Stone v. City of I^os An¬ 
geles, 209 P. 838, 114 CabApp. 192. 

57. Cab—^City of Bong Beach v. 

Morse, 188 P.2d 17, 31 Cab2d 254. 

58. Cab—City of Bong Beach v. 

Morse, supra. 

58. Cab—City of Bong Beach v. 

Morse, supra. 

60- Cab — ^Atwood V. Hammond, 48 
r.2d 20, 4 Cab2d 31. 

45 C.J. p 666 note 89. 

61, U.S. —Dean v. City of San Diego, 
D.O.Cab, 275 F. 228. afllnned, C.C 
A., 284 F. 970. 

N.Y.—Suffolk County v. Edw’ards, 
148 N.Y.S. 306, 8$ Misc. 283. 

62. Fla.—State v. Tampa, 102 So. 
336, 88 Fla. 196. 

46 C.J. p 556 note 9B 


230 



65 O.J.S. 


NAVIGABLE WATERS 


§ 107 


of a street but, where rights can be granted on 
certain specified conditions, the granting of such 
rights except on compliance with the conditions is 
by necessary implication forbidden where the 
mode of sale is prescribed by charter, the lands may 
be disposed of only by pursuing the prescribed 
mode;^^ and, where conveyance is made in pursu¬ 
ance of an election, it must not include land not de¬ 
scribed in the notice of election.^6 Where a state 
has, by statute, granted lands below low-water mark 
to a municipality for the establishment of an ex¬ 
terior or bulkhead line, a legislative prohibition 
against municipal grants beyond the exterior line 
expresses legislative intent to permit grants inside 
the exterior line, and the factor in determining the 
power of the municipality to make grants of land 
under water is to be the legislatively fixed exterior 
lines rather than an original high-water line,^'^ and 
grants of land below low water but inshore of the 
bulkhead lines have been held valid.®^ The assent 
of a city to the location of a railroad along a nav¬ 
igable river and partly over land below high-water 
mark belonging to the city does not operate to con¬ 
vey to the company any title to the land below high- 
water mark,69 or any right thereto beyond an im¬ 
plied license to occupy and use it for railroad pur¬ 
poses.Also, a custom whereby riparian propri¬ 
etors have used land under water for the erection of 
wharves does not show that the ownership thereof 
by the city has been divested.'^^ Where there is a 
grant of land under water, with the right to build 
a wharf, the grantee has, as a necessary incident. 


the right of access to the wharf for vessels over ad¬ 
joining submerged land belonging to the grantor.'^^ 

Town in territory. Where, by virtue of their lo¬ 
cation within a territory of the United States, the 
title to lands under water is held by the United 
States in trust for any future state that may be 
erected out of such territory, a town council has no 
right or power to dispose of such lands. 

Construction and operation. A grant or deed by 
a municipality of land under water is to be con¬ 
strued as of the time when made,'^4 in view of the 
conditions then existiiig,^^ and according to the law 
of the state at that time.'^® A grantee from the city 
does not acquire a more absolute and unqualified ti¬ 
tle than the city itself held;77 and after-acquired 
rights do not pass by the deed.'^S Sometimes a grant 
by a city is construed to divest the city not only of 
the jus privatum,but also of the jus publicum, or 
right to control and regulate navigation on the wa¬ 
ters over the land conveyed and an order of the 
secretary of war fixing a bulkhead line and regulat¬ 
ing pier extensions, although qualifying the rights 
of the grantee,Sl does not reinvest in the municipal¬ 
ity any control of navigation over the lots con- 

veyed.S2 

The grant cannot be defeated by withholding per¬ 
mission to fill in the land as authorized by the 
grant.^^ Also a city’s grantee in fee simple of a 
lot under navigable waters for the construction of 
bulkheads and wharves is not in default by reason 
of a failure in part to fill them in where he has not 


63. N.T.—Knickerkocker Ice Co. v. 
Forty-Second St., etc., Ferry R. 
Co„ 78 KT-S. 838, 39 Misc. 27, af¬ 
firmed 83 K.Y.S. 4'69, 85 App.Div. 
530, afilrmed 68 N.E. 864, 176 N.T. 
408. 

45 C.J. p 657 note 92. 

64. N.T.—Bedlow v. New York 
Floating Dry-Dock Co., 19 N.E. 
800, 112 N.Y. 263, 2 L.R.A. 629. 

45 C.J. P 657 note 93. 

65. Cal.—Cimpher v. Oakland, 121 
P. 374, 162 Cal. 87. 

es. N.Y.—Nevins v. Friedauer, 190 
N.Y.S. 682, 198 App.Div. 250. 

67. N.Y.—In re 12th Ave., Borough 
of Manhattan, City of New York, 
68 N.E.2d 422, 296 N.Y. 415—In re 
East River Drive, Borough of Man¬ 
hattan, -City of New York, 68 N.E. 
2d 422, 296 N.Y. 416. 

Statutes held not repealed 
N.Y.—In re 12th Ave., Borough of 
Manhattan, City of New York, 68 
N.E.2d 422, 295 N.Y. 415—In re 
East River Drive, Borough of Man¬ 
hattan, City of New York, '68 N.E. 
2d 422, 295 N.T. 415. 

68. N.Y.—^In re 12th Ave., Borough 


of Manhattan, City of New York, 
68 N.E.2d 422, 295 N.Y. 415—In re 
East River Drive, Borough of 
Manhattan, City of New York, '68 
N.E.2d 422, 295 N.Y. 416. 

66. N.Y.—In re West 134th St., 128 
N.Y.S. 689, 143 App.Div. 258, re¬ 
versed on other grounds 97 N.E. 
862, 204 N.Y. 465. 

70. N.Y.—In re West 134th St., su¬ 
pra. 

71. U.S.—City of Mobile v. Sulli¬ 
van Timber Co., Ala., 129 F. 298, 
63 C.C.A. 412. 

72. N.Y.—Bedlow v. New York 
Floating Dry-Dock Co., 19 N.E. 800, 
112 N.Y. 263, 2 L.R.A. 629. 

73. Alaska.—Conradt v. Miller, 2 
Alaska 433. 

74. N.T.—Matter of New York Pub¬ 
lic Works Com'r, 120 N.Y.S. 930, 
136 App.Div. 561, affirmed 92 N.E. 
1081, 199 N.T. 631. 

75. N.T.—Matter of New York Pub¬ 
lic Works Com’r, supra. 

76. U.S.—^Appleby v. City of New 
York, N.Y., 46 S.Ct. 669, 271 U.S. 
364, 70 L.Ed. 992. 
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The Massachusetts colonial ordi¬ 
nance does not apply to a grant by 
a town of a piece of land entirely 
covered at high water.—Lufkin v. 
Haskill, 3 Pick. (Mass.) 35 6. 

77. N.Y.—Appleby v. New York, 162 
N.Y.S. 357, 167 App.Div. 369. 

78. N.Y.—Van Zandt v. New York, 
21 N.Y.Super, 375—Matter of Riv¬ 
erside Park Extension, 58 N.Y.S. 
963, 27 Misc. 373, reversed on other 
grounds 69 N.Y.S. 742, 59 App.Div. 
603, affirmed 60 N.E. 111'6. 167 N. 
Y. 627. 

79. U.S.—^Appleby v. City of New 
York, N.Y., 46 S.Ct. 569, 271 U.S. 
364, 70 L.Ed. 992. 

80. U.S.—Appleby v. City of New 
York, supra. 

45 C.J. p 657 note 10. 

81. U.S.—Appleby v. City of New 
York, supra. 

45 C.J. p 657 note 11. 

82. U.S.—^Appleby v. City of New 
York, supra. 

83. U.S.'—Appleby v. Delaney, N.Y., 
46 S.Ct. 681, 271 U.S. 403, 70 L.Ed. 
1009. 

45 C.J. p 667 note 13. 
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covenanted to do so;S4 nor is he in default for fail¬ 
ure to fill in adjoining: streets and avenues as re¬ 
quired by the deed where no demand therefor has 
been made as provided for in the deed.S^ A grant 
by a city of part of the lands under water which it 
owns will not» in the absence of covenants to the 
contrary, prevent it from selling the residue to oth¬ 
ers.^® Where a grant by a municipality reserves 
as much of the submerged land as shall form part 
of streets or avenues designated or laid out for pur¬ 
poses of public streets, the grantees do not obtain 
title to the bed of the streets whether or not they 
are ever opened,but the municipality cannot en¬ 
large the exception to future streets not devoted to 
the purpose of public highways.^S a city may 
waive covenants and conditions of the grant by 
making it impossible for the grantee to perform.S^ 

Leases. A municipality may lease land under wa¬ 
ter where it is the owner of such land,ih5 provided 
such a lease is in the public interest,and the lease 
may, in a proper case, be for private purposes.^^^ 
Leasing by a municipality of its submerged or tide- 
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lands is an exercise of a proprietary, rather than a 
governmental, function,^^3 and, hence, such leases 
must be construed according to principles applica¬ 
ble to leases between private persons.^*^ The terms 
of the lease must be in conformity with statutory or 
charter provisions.^5 A municipality has been held 
not empowered to lease such lands where the state 
is the owncr,^6 unless the lease is authorized,37 
confirmed, or validatcd^S by statute. A lease exe¬ 
cuted by a town board which has no authority to 
execute such a lease may be canceled.3i> 

§ 108. Control and Regulations 

The control and regulation of lands under navigable 
waters are the right and duty of the state, or cf the 
municipality as far as the state has given it such right 
and duty. 

A state has the right^ and diity^ to control and 
regulate lands under navigable waters within its ter¬ 
ritorial limits, and its right in this respect, as far as 
lands under tidal waters are concerned, is the same 
as that exercised by the crown in hhigland.^ While 


84. U.S.—Appl<‘l>y V. City of New 
York, N.y., 40 S.Ct C69, 271 U.S. 
3(>1, 70 X...rW. 902. 

86. U.S.—Appleby v. City of New 
York, evipra. 

86, N.Y.—Nunnan v. New York. 1,0 
N.Y. 567. 

S7. N.Y.—In ro lOast lUvor Drive, 
Borough of Alaniiuttaii, City of 
New York, 2j!l9 N.Y.S. 4113, 159 
Misc. 741. 

Discoaitinuanoe of street 
Where portion of city street laid 
out under water on water front was 
discontinued by legislature, exist¬ 
ence of another street botwe(‘n <lis- | 
continued street and bulkhead pre¬ 
cluded discontinued street from be¬ 
ing used for any purpose of naviga¬ 
tion, and prevented any one from 
permitting erection of buildings 
thereon, and discontinued street 
could be used only as long as city 
permitted use.—-In re East Kiver 
Drive, l^orough. of Manhattan, City 
of New York, supra, 
failure to cat street 

Failure of city to exercise its 
rights to cut through streets laid out 
could not cause loss of title to city, 
or gain in title by grantees or their 
successors.—In re East River Drive, 
Borough of Manhattan, City of New 
York, supra. 

Ztnpossibllity of user as street 

Fact that portion of street so laid 
out could never be used as such be¬ 
cause of erection of bulkhead line 
in area laid out for street does not 
entitle claimant in condemnation 
proceeding to award for any of land 
so reserved.—In re East River Drive, 


lioroiigh of Manhattan, City of New 
York, supra. 

88. N.Y.—In re Tri-borough Bridge 
Approach, City of Now York, 2SH 
N.Y.S. 697, 169 Miac. 617. 

89. NT.Y.—M. K. M. Realty Co. v. 
Title Gimvnntoo St Trust Co.. 200 
N.IO. 066, 270 N.Y. 120—M. R. M. 
R(5alty Co. v. Title Guarantee & 
Trust Co., 280 N.Y.S. 22, 244 App. 
Div. 451, afllrmed 200 N.E. 6'66, 270 
N.Y. 120. 

90. Oal.—City of Oakland v. Larue 
Wharf & Warehouse Co„ 176 1». 
201, 179 Cal. 207. 

N.Y.—Oy.sternien's Dock Co. v. 
Downing, 179 N.E. 369, 258 N.Y. 
150—Robins v. Ackerly, 91 N.Y, 
98. 

91. N.Y.—Oysbmmon’s Dock Co. v. 
Downing, 240 N.Y.S. 557, 232 App. 
Div. 295, rev(‘rsed on other 
grounds 179 N.E. 369, 268 N.Y. 156. 

92. Cal.—Pacific Coast Steamship 
Co. V. Kimball, 46 P. 275, 114 Cal. 
414. 

9a Oal.—Los Angeles Athletic Club 
v. Board of Harbor Com'rs of Los 
Angeles, 20 P.2d 130, 180 Cal.App. 
376. 

94. Cal.—Los Angeles Athletic 
Club V. Board of Harbor Corners 
of Los Angeles, supra. 

95. Cal.—Los Angeles Athletic 
Club V. Board of Harbor Com’rs 
of Los Angeles, supra. 

Statutory conditions Incorporated 

In city's lease of harbor lands by 
operation of law were construed as 
conditions subsequent.—Los Angeles 
Athletic Club v. Board of Harbor 
Com'rs of Los Angeles, suprA 

232 


Waiver of breach 

City harbor hoard's acceptance of 
rents under lease of harbor lands for 
yacht harbor after expiration of pe¬ 
riod for commencing construction of 
improvements, acquiescence in lea¬ 
see’s constructhm of wharf, and 
amendment of previous order excus¬ 
ing leasee from making further im¬ 
provements, waived right to declare 
forf*‘iture for le.s.see’s breach of con¬ 
tract.—I .,oh Angele.s AfhltRic club v. 
Board of Harbor Com’rs of Los An- 
Rcht.s, supra. 

96. Cal.—Wheatley v, Con.soHdated 
Lumber Co., 139 P. 1057, 167 Cal. 
411. 

45 C.J. p 576 note 93. 

97. U.S.—U. S. V. Bain. C.C.Va., 24 
F.Cas.No.14,496, 3 Hughes 593. 

98. Cal.—Koyer v. aiiner, 156 P, 
1023, 172 Cal. 448—Wheatley v. 
Consolidated I^umber Co., 139 P. 
1057, 167 Cal. 441. 

99. N.Y.—City of New York v. U. 
S. Land St Improvement Co., 28 
N.Y.S.2d 6oD, 262 App.Div. 874, re- 
argument denied 30 N.Y.S.2d 494, 
262 App.Div. 961, afllrmed 43 N.E. 
2d 85, 288 N.Y, -694, 

1, Ohio.—State ex rel. Squire v. 
City of Cleveland, 82 N,E.2d 709, 
150 Ohio St. 303, 

Pa.—City of Philadelphia v. Penn¬ 
sylvania Sugar Co., 36 A.2d 653, 
348 Pa. 599. 

45 C-J. p 559 note 63, 

2, Idaho.—State v. Gerbing, supra 
—^Northern I*ac. R. Co. v. Hirzel, 
161 P. 864, 29 Idaho 438. 

3, D.C.—U. S. ex rel. Greathouse v. 
Hurley, 63 P.2d 137, 61 App.D.C. 



65 C.J.S. 


NAVIOABLE WATERS 


§ 109 


the federal government has power to regulate com- purposes which do not interfere with the exercise of 

merce and navigation over navigable waters within the foregoing rights and powers^^ and which do not 

the boundaries of a state, it has no other or further result in a pollution of the stream^^ or diminution 

control over’the land under such waters.'^ The right, of its supply,and his ownership is not subject to 

if any, of a municipality to control lands beneath any right of shooting and hunting on the part of 

navigable waters must be derived from the state.® the public.i^ Possession of submerged land or tide- 

land has been held not to entitle the possessor to 
§ 109. Possession, Occupancy, and Use maintain an action for possession against the public 

a. In general u^til ousted by appropriate action.!^ 

b. For railroad purposes Title in state. Where the state holds land under 

c. For streets and highways water in trust for all the people of the state, the 

d. For laying pipes citizens of the state may use such lands as long as 

a. In G-eneral interfere with the use by other citizens^^ 

^j - X or with navigation,18 but the privilege does not ex- 

Tne rights of possession, occupancy, and use of lands . . r & 

under navigable waters are subject to the public rights tend to the citizens of another State. 1^ 

of navigation and fishing, and to the right of the public • n j c^t ± ai i i • i • i i j 

to make regulations and Improvements in aid of naviga- 1 itie i>n United states. Although title to tidelaiids 

tion. and land under water in a territory is in the federal 

The mere ownership of land under water does not government, it has been the policy of the govern- 

give rise to an exclusive right to use the water;® mcnt to permit such lands to be occupied for the 

nor, indeed, does it confer any legal right to grant purpose of trade, commerce, and navigation,20 and 

or withhold the use of the water.'^ The riparian it has been held that under some statutes an indi- 

owneFs rights in submerged lands adjacent to ri- vidual may have a possessory right to such lands, 

parian lands are qualified, restricted, and subordi- and this right may be conveyed to another's or lost 

nate to the paramount rights of the public,® and are by abandonment but it has also been held that 

subject to the public rights of navigations^ and to the one occupying tidelands held by the United States 

right of the public to fish,io and to the right of the does so at the will of the government, and at the 

public to make regulations and improvements in aid will of the government he will become a mere tres- 

of navigation but he may use the land for any passer subject to removal without notice 

16. La.—Bruning v. City of New Or¬ 
leans, 115 So. 733, 165 La. '511. 

17. Ind.—Lake Sand Go. v. State, 120 
N.B. 714, 6S Ind.App, 439. 

18. Ind.—Lake Sand Co. v. State, 
supra. 

19. Ind.—Lake Sand Go. v. State, su¬ 
pra. 

45 C.J. p 560 note 74. 

20. Alaska.—Inland Finance Co. v. 
Standard Salmon Packers, 7 Alaska 
131. 

Xiicezise 

There Is a revocable implied license 
by United States to occupy tidolands 
for trade, commerce, and navig^ation. 
—Inland Finance Co. v. Standard 
Salmon Packers, supra. 

21. U.S.—McCloskey v. Pacific Coast 
Co., Alaska, 160 F. 794, 87 C.C.a'. 
568, •23 L.R.A.,N.S., 673—Heckman 
V. Sutter, 128 F. 393, 63 C.C.A. 135. 

22. U.S.—Carroll v* Price, L.O.Alas- 
ka, 81 F. 137. 

Alaska.—Pacific Coast Co. v. James, 

6 Alaska 180—Young v. Fitzgerald, 

4 Alaska 52. 

23. U.S.—Pacific Coast Co. v. James, 
Alaska, 234 F. 695, 148 C.C.A. 361. 

45 C.J. p 560 note 79. 

24. Alaska.—Inland Finance Co. v. 
Standard Salmon Packers, 7 Alas¬ 
ka 131. 
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360, affirmed U. S. ex rel. Great- 
house V. Dorn, 53 S.Ct. 614, 289 U. 
S. 352, 77 L.Ed. 1250. 

45 C.J. p 559 note 56. 

4. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 P,2d 902. cer¬ 
tiorari denied Minneapolis, St. P, & 
S. S. M. R. Co. V. Pike Rapids Pow¬ 
er Co.. 59 S.Ct. 362, 305 U.S. 6G0, 
83 L.Ed. 428, rehearing denied 59 
S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. R. & 
S. S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040. 

45 C.J. p 559 note 59. 

5. Wnsh.—State v. Morse, 106 P. 
147, 56 Wash. '664. 

45 C.J, p 559 note 60. 

6. N.Y.—Union Ferry Co. v. Fair- 
child. 176 N.Y.S. 251, 106 Misc. 324, 
reversed on other grounds 182 N.Y. 
S. 125, 191 App.Div. 639., 

7. N.Y.—Union Ferry Co. v. Fair- 
child, supra. 

8. Minn.—Nelson v. De Long, 7 N. 
W.2d 342, 213 Minn. 425. 

9. U.S.—U. S. V. Willow River Pow¬ 
er Co., Ct.Cl., 66 S.Ct. 761, 324 U.S. 
499, 89 L.Ed. 1101—U* S. v. Chica¬ 
go. M., St. P. & P. R. Co., C.C.A. 
.Minn.,. ,113 P-2d 919, reversed on 


other grounds 61 S.Ct. 772, 312 U.S. 
692, 313 U.S. 543, 85 L.Ed. 1064— 
Corpus Juris cited, in Silver 
Springs Paradise Co. v. Ray, C.C.A. 
Fla., 50 F.2d 356, 359—U. S. v. 
412.715 Acres of Land, Contra Cos¬ 
ta County, D.C.’Cal., 53 F.Supp. 143 
—The Robaliss III, D.C.N.T., 45 P. 
2d 199, modified on other grounds, 
•C.C.A., Corby v. Ramsdell, 48 P.2d 
701. 

Conn.—Lovejoy v. Town of Darien, 
41 A.2d 98, 131 Conn. 533. 

45 C.J, p 559 note 64. 

10. Me.—Chase v. Cochran, '67 A. 
320, 102 Me. 431. 

Ohio.—East Harbor Sportsman’s 

Club V. Clemons, 15 Ohio App. 27. 
Or.—Harrison v. Pacific R., etc., Co., 
144 P. 91, 72 Or. 653. 

11. Ky.—Natcher v. City of Bowl¬ 
ing Green, 95 S.W.2d 255, 264 Ky. 
584. 

45 C.J. p 660 note 66. 

12. Mich.—^People V. Grand Rapids- 
Muskegon Power Co., 129 N.W. 211, 
164 Mich. 121, 125. 

45 C.J. p 660 note 67. 

13. Ill.—Schulte V. Warren, 75 N.E. 
783, 218 Ill. 108, 13 L.R.A.,N.S., 746. 

14. Ill.—Schulte V. Warren, supra. 

15. Ohio.—East Harbor Sportsman’s 
Club V. Clemons, 15 Ohio App, 27. | 
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b. For Eailroad Purposes 

The state may authorize use of land under navigable 
waters for railroad purposes, 

A railroad company may be authorized by its 
charter or by statute to build a portion of its road 
below high-water markj^S t)ut the state may impose 
the condition that it compensate riparian owners for 
damages sustained by them from such construc¬ 
tion the mere ownership of lands under naviga¬ 
ble waters does not confer on the owner thereof the 
right to construct or operate a railroad across such 
waters and, where title to the land is in the 
state, a railroad company, by locating its road over 
such land, does not acquire title^^ but is at most a 
licensce.2^ 

c. Tor Streets and Highways 

Lands under navigable waters may be used for street 
and highway purposes subject to certain limitations. 

In the sense that it may be used for the purpose 
of navigation a navigable stream is a public high- 
way^^ and the ownership of the bed thereof is sub¬ 
ject to the right or easement of the public to use 
the stream as a highway.Also, at least where the 
land is not privately owned, the public has a right, 
when the tide is out, to pass and repass on the fore¬ 
shore or beach between high-water and low-water 
marks of the sea or an arm thcrcof.^2 Fiats, tide- 
lands, or other lands below high-water mark arc 
subject to use for public roads or streets,^3 and 
roads or streets may be located or extended over 
such lands,unless authority to do so has not been 


granted by the legislature,^^ navigation during high 
tides would be interfered with,the natural course 
of a river would be diverted,37 the rights of riparian 
owners would be impaired or destroyed,38 or a city 
has lost its right to extend its streets over certain 
land by reason of its acquiescence in the long oc¬ 
cupancy, use, and improvement of the land by an 
individiial.33 A right to the use of the bed of a 
stream as a ford cannot be acquired against the state 
by prescription,although there may he a use of 
the channel for a roadway so long continued as to 
warrant the presumption of a grant from the state 
of the right to a ford across it.*^^ 

d. For Laying !Pipes 

The question whether a pipe line may be laid on oi^ 
under iand under navigable waters depends on whether 
such use is authorized and proper in the particular case. 

The owner of the bed of a stream may prevent 
the laying or maintenance of a pipe line under the 
soil or on the river bed,^3 it is otherwise as to 
a riparian owner whose title does not extend to the 
ownership of the bed.‘i3 A general power to a pub¬ 
lic service pipe-line corporation to transport crude 
petroleum from any oil field or place of production 
within the state to any distributing, refining, or re- 
shipping point within the state has been held to 
carry by necessary implication the grant of power 
to lay a pipe line across the bed of public waters 
belonging to the state or within its jurisdiction to 
a deep sea loading or distributing point within the 
statc."^*^ 


25. Cal.—Paoplo v. Southern Pac. 
Co., 158 P. 177, 172 Cal. G92. 

N.Y,—Kerr v. IVost Shore R. Co., 27 
N.R 832, 127 N.Y. 259. 

45 C.J. p 560 note 80. 

26. Iowa.—Renwiek v. Davenport, 
etc,, B. Co., 49 Iowa 6C4. 

27. N.Y.—People v. State Tax Com- 
mittsUm. 146 N.R 197, 239 N.Y. 183, 
36 A.RB. 1*520. 

28. N.Y.—Moenlg* v. New York Cent. 
B. Co.. 175 N.Y.S. 6C5, 187 App.Div. 
323, afllrmed 132 N.R 902, 231 N.Y. 
596. 

laight to posBesslmi 

Hallway company did not acquire 
title to part of river bod on which 
fill was constructed by state without 
federal approval, In consideration for 
grant of highway right of way but 
after seven years acquired a right 
of occupation as against state on the¬ 
ory of estoppel in pais, and had right 
to possess, use, and enjoy embank¬ 
ment as against all the world, ex¬ 
cept the United States.—Great North¬ 
ern Hy. Co. V. Washington Electric 
Co„ 8S P.2d 208, 197 Wash. 627. 

29l N.Y.—Moenig v. New York Cent. 


! B. Co., 175 N.Y.S. 065, 187 App.Div. 

' 323, affirmed 132 N.R 902, 231 N.Y. 

590. 

30. Mass.—Kean v. Stetson, 5 Pick. 
492. 

31. N.Y.—People v. State Tax Com¬ 
mission, '220 N.Y.S. 467, 220 App. 
I^iv. 1. 

32. N.Y.—Johnson v. May, 178 N.Y.S. 
742, 189 App.Div. 196. 

46 C.J. p 660 note 88. 

33. Ifia,—Corpus Juris cited In 
Adams V. Elliott, 174 So. 731, 734, 
128 Pla. 79. 

45 C.J. p 661 note 89. 

34. Pa.—Ball let v. Commonwealth, 
17 Pa. 509, 55 Am.D. 581. 

46 C.J. p '561 note 90. 

33, Me.—Chase v. Cochran, 6? A. 

320, 102 Me. 431. 

4'5 C.J. p 561 note 91. 

38. Mass.—Marblehead v. Essex 
County, 5 Gray 451. 

45 C.J. p 561 note 92. 

37, U.S.—City of St. Iiouis v. Myers, 
Mo., 5 S.Ct. 640, 113 U.S. 666, 28 
L.Ed. 1131. 

38. U.S.—St. Louis V. Myers, supra. 
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Alaska.—^Young v. Juneau, 4 Alaska 
3T2. 

39. Wash.—*Tn re Percival Applica¬ 
tion No. 92, 157 P. 1082, 91 Wash. 
470. 

40. Tex.—Austin v. ITall, Civ.App., 
58 S.W, 1038, 

41. Tex.—Austin v. Tlall, supra. 

42. N.Y.—Bufralo X>ipe Line Co. v. 
Now York, etc., B. Co., 10 Abb.N. 
Cas. 107. 

45 C.J. p 561 note 98. 

43. N.J.—United New Jersey B., 
etc., Co. V. Standard Oil Co., 33 N.J. 
Eq. 123. 

44. Tex.—^Humble Pipe I^ine Co. 
State, Civ.App., 2 S.W.2d 1018. 
Control by game, fish, and oyster 

commissioner of tidal waters within 
state’s jurisdiction did not preclude 
implied authority to operate pipa 
lines to deep sea loading points.— 
Humble Pipe Line Co. v. State, Tex. 
Civ.App., 2 S.W.2d 1018, error re¬ 
fused. 

In order to sustain claim of an 
easement on bed of navigable river 
as against title held by town, by 
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an information 48 In order successfully to main¬ 
tain the action plaintiff must have title to the land 
which he s^eks to recover^^ or at least he must have 
had prior actual and lawful possession thereof.^® 
Also, he must bring his action before it is barred by 
laches^^ or the statute of limitations,he must join 
all necessary parties,^^ and he must properly al- 
lege^4 and prove^^ 


reason of laying- of pipe lines across 
river bed, the evidence must be clear 
and positive, and must show that 
claimant intended to hold adverse 
to river bed as a right and not as a 
mere privilege,—Heard v. State, 204 
S.W.2d 344, 146 Tex. 139. 

45. N.T.—City of New York v. Wil¬ 
son & Co., 15 N.E.2d 408, '278 N.Y. 
86, reargument denied 16 N.B.2d 
8-50. 278 N.Y. 702. 

45 C.J. p 561 note 3. 

46. Mass.—Sparhawk v. Bullard, 1 
Mete. 95. 

47. Va.—Norfolk City v. Cooke, 2*7 
Gratt. 430, 68 Va. 430. 

48. Mass.—Commonwealth v. Rox- 
bury, 9 Gray 451. 

45 C.J, p 561 note 7. 

49. Fla.—^Williams v. Guthrie, 137 

So. 682, 102 Fla, 1047. 

45 C.J. p 562 note S. 

Right of private person, holding ti¬ 
tle to land under navigable waters, 
to recover possession is subject to 
public rights in waters.—^Williams v. 
Guthrie, supra, 

Purpresture 

(1) Since a purpresture is an in¬ 
vasion of the right of property in 
the soil while it remains in the 
sovereign, as respects submerged 
lands, suit in ejectment by private 
Individual against another private in¬ 
dividual to recover purpresture 
should be dismissed '-without preju¬ 
dice, since purpresture is being re¬ 
coverable in ejectment at the in¬ 
stance of a private suitor, but it is 
removable at pleasure of sovereign, 
when obstructing navigation or oth¬ 
erwise,—Williams v, Guthrie, supra. 

(2) The subaaUGOUe soil on the 
lake front of a city is owned by the 
state and not by the city or the lit¬ 
toral owners and, until appropriate 
legislation is enacted, whatever 
structures either the city or the up¬ 
land owners erect on the state’s prop¬ 
erty remains on such property at the 
sufferance of the state and, if not 
aids to navigation, may be regarded 
as purprestures and removed by the 
state without ■ compensation to the 
owners erecting them.—State ex rel. 
Squire v. City pf Cleveland, 17 Ohio 
Supp. 137, reversed oh other grounds 
74 N.E.2d 438, 80 Ohio App. 83, re¬ 
versed on other grounds 82 N.E,2d 
709, 160 Ohio St, 303. 


FJa.—Bass v. Ramos, 50 So. 945, 
58 Fla. 161, 138 Am.S.R. 105. 

45 C.J. p 562 note 9. 

51. Fla.—Bridgehead Land Co., for 
Use and Benefit of River's Edge v. 
Hale, 199 So. 361, 145 Fla. 389, fol¬ 
lowed in Bridgehead Land Co., for 
Use and Benefit of River’s Edge v. 
Inter County Telephone & Tele¬ 
graph Co., 199 So. 363, 145 Fla. 394. 

45 C.J. p 562 note 10. 

52. N.Y.—People v. New York 

Transit, etc., Co., 195 N.Y.S. 305, 
118 Misc. 686, affirmed ’200 N.Y.S. 
940, 206 App.Div. 711. 

53. Parties plaintiff 

Where parties seek same kind of 
relief against each other, but each 
seeks to protect his own interest, 
as in suit for allocation of water 
area in front of irregular or concave 
river shore line to individual riparian 
owners, those who make common 
cause against defendant need not be 
aligned as parties plaintiff.—Mayor 
and City Council of Baltimore v. 
Crown Cork & Seal Co., C.C.A.Md., 
122' F.2d 385. 

54. Okl.—City of Tulsa v. Commis¬ 
sioners of Land Office, 101 P.2d 246, 
187 Okl. 82. 

45 C.J. p 662 note 12. 

Since private right of ownership to 
lands below high-water mark of nav¬ 
igable waters is an unusual and ex- | 
traordinary right, it should be par¬ 
ticularly shown in claim, and a pri¬ 
vate individual, asserting title to 
lands under navigable waters, must 
allege facts negativing presumptive 
title of state and showing that title 
has become vested in private owner¬ 
ship.—Williams y, Guthrie, 137 So. 
682, 102 Fla, 1047. 

EB. N.Y.—Dooley V. Proctor, etc., 
Mfg-. Co.v 143 N.Y.S. 6'50, 158 App. 
Div. 429. 

45 GL p 562 note 13. 

Presumptions and burden of proof 

(1) Title or rights of possession 
in submerged lands are presumed, 
in absence of contrary showing, to 
remain in state, even in .suits wholly 
between private parties with respect 
thereto.—Williams v. Guthrie, 137 
So. 682, 102 Pla. 1047. 

(2) In action of ejectment for pos¬ 
session of portion of river bed, the 
burden was on plaintiff to show that 
its riparian rights had been violated. 
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a cause of action. Questions of 

■Bridgehead Land Co., for Use and 
Benefit of River’s Edge v. Hale, 199 
So. 361, 145 Fla. 389, followed in 
Bridgehead Land Co., for Use and 
Benefit of River's Edge v. Inter 
County Telephone & Telegraph Co-r 
199 So. 363, 145 Fla. 394. 

(3) Where state intervened in con¬ 
demnation proceedings claiming to 
own the lands on ground that lands 
were formerly part of bed of naviga¬ 
ble lake, state had burden of proving 
by preponderance of evidence where 
high-water mark was at time when 
state became a state.—Provo City v. 
Jacobsen, 176 P.2d 130, 111 Utah 39, 
modified on other grounds 181 P.2d 
213, 111 Utah 68. 

(4) Other decisions with respect 
to presumptions and burden of proof 
see 45 C.J. p 562 note 13 [a]. 
Evidence held sufficient 

U.S.—City of Los Angeles v. Borax 
Consolidated, D.C.Cal., 20 F.Supp. 
69, affirmed 102 F.2d 52, certiorari 
denied 59 S.Ct. 1042, 307 U.S. C44, 
83 L.Ed. 1'524, rehearing denied 60 
S.Ct. 69, 308 U.S. 633, 84 L.Ed. 527. 
N.Y.—City of New York v. Wilson 
& Co., 15 N.E.2d 408, 278 N.Y. 86, 
reargument denied 16 N.B.2d 850, 
27S N.Y. 702—'Wood V. Maitland, 8 
N.Y.S.2d 146, 169 Misc. 484, modi¬ 
fied without opinion 19 N.Y.S.2d 
320, 259 App.Div. 706. 

N.C.—Davis v. Morgan, 44 S.Ei2d 
593, 228 N.C. 78. 

Utah.—Provo -City v. Jacobsen, 176 
P.2d 130, 111 Utah 39, modified on 
other grounds 181 P.2d 213, HI 
Utah 68. 

Tex.—State v. Balli, Civ.App., 173 
S.W.2d 522. affirmed 190 S.W.2d 71, 
144 Tex. 195, certiorari denied 66 
S.Ct. 1341, three cases, 328 U.S. 862, 
rehearing denied 66 S.Ct, 1363, 328 
U.S. 880, 90 L.Ed. 1648. 

45 C.J. p 562 note 13 [d], 

E-vidence held insufficient 
Alaska.—U. S. v. Lynch, 8 Alaska 
135. 

Fla.—Bridgehead Land Co., for Use 
and Benefit of River’s Edge v. 
Hale, 199 So. 361, 145 Pla. 389, fol¬ 
lowed in Bridgehead Land Co., for 
Use and Benefit of River’s Edge v. 
Inter County Telephone & Tele¬ 
graph Co., 199 So. 363, 145 Fla. 394. 
Utah.—Provo City v. Jacobsen, 176 P- 
2d 130, 111 Utah 39, modified on 
other grounds 181 F.2d 213^ HI 
Utah 68. 
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§110. Actions or Proceedings to Recover 

Resort may be had to various actions and proceedings 
at law or in equity in order to recover lands under navi¬ 
gable waters, and such actions and proceedings are sub¬ 
ject to the rules of procedure in civil actions generally. 

The remedies available for the recovery of lands 
under navigable water or below high-water mark 
include ejectment,a writ of entry,46 unlawful en¬ 
try and detainer,47 and, where the state is plaintiff. 


50. 
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fact are to be determined by the jtiry''>6 under prop¬ 
er instructions by the court,or by the court where 
the proceedings are had without a jury;^^ but, 
where there is no testimony on which plaintiff can 
recover, a verdict for defendant may be dirccted.^^ 
The judgment to be rendered will be determined by 
the nature of the proceeding and the facts and cir¬ 
cumstances of the particular case.^0 

The state may sue in equity to annul a lease on 
the ground that the lessee was not in fact a riparian 
owner at the time of making the lease, as repre¬ 
sented by him, where the lease contains a proviso 
that it shall be void if the lessee is not the owner of 
lands adjoining the lands under water,and notice 
was not given the true riparian owner, as required 
by statute, before making the lease to applicant.®^ 

§ 111. Division between Adjoining Owners 

Adjoining owners of riparian lands are entitled to have ! 
their rights In lands under water determined and de- I 
llneated. 

The state, as owner of tidelands may, where there j 
is (lf>ubt as to its location, agree with an upland own- 1 


er regarding the boundary line between the state- 
owned lands under water and the privately owned 
uplands.^3 a riparian proprietor is entitled to have 
the extent of his enjoyment on the line of naviga¬ 
bility of the watercourse determined and marked, 
and his proper share of the ilats or land under the 
water set apart^^ and its boundaries defined.®® 
Where the owner of the upland is regarded as own¬ 
ing adjacent flats extending to extreme low-water 
mark or to a specified distance from ordinary high- 
water mark if the low-water mark is beyond such 
distance, he is entitled to a fair and proportionate 
share of adjacent flats to be determined on consid¬ 
eration of the width of his land,®*^ the general shape 
of the shore line,®^ the distance between ordinary 
high-water and extreme low-water mark,®^ and the 
entire length of the low-water mark which is oppo¬ 
site his and the other upland properties.'^O Where 
the shore line is comparatively straight, the exten¬ 
sion of the side lines of the upland lot are the side¬ 
lines of the adjacent fiats,but, if the shoreline is 
concave or convex, the sidelines converge or di- 
verge.'^^ ThCvSc rules will not be applied where the 
physical characteristics are so peculiar and unusual 


56. U.S.—Bates v. Illinois Cent. 

Co., Ill., 3 Blnok 204, 17 L.Kd. 158. 
Wis.—Mhiebnn v. Murphy, 134 N.W. 
1X30, 14 3 Wi.s. 14. 

67. Instructions hold erroneous or 
properly refused 

Ala.—Mobile Transp. Oo. v. Mobile, 
30 So. 64’5. 128 Ala. 335, 86 Am.S.U. 
143, 64 L.n.A. 833. 

Instructions liold proper or not er¬ 
roneous 

N.Y.—City of New York v. Wllaon & 
Co., 16 N.E.2cl 408, 27S N.Y. 86, 
rearKument denied 16 N.E.2d 860, 
278 N.Y. 702. 

68. Particular finding's construed 
Utah.—Provo City v. Jacobson, 176 

P.2d 130, 111 Utah 33, nioaiAcd on 
other irrounds 181 I\2d '213, 111 
Utah 68. 

Sa. Fla.-a-Ba«s v. Hamoa, 50 So, 346, 
58 Fla. ICl, 138 Am.S.R. 106, 

60. Protection of state's rig'lits 
Where it appears that state's 
rights to submerged lands are in¬ 
volved in ejectment suit, and state 
has not been made party, court 
should take notice of its rights and 
make appropriate orders.—^IVilliams 
V. Guthrie, 137 So. 682, 102 Fla. 1047. 
Judgments held proper 

A judgment or decree in favor of 
one claimant is proper where the 
government sold the prox>erty to him, 
the validity of the sale is not ques¬ 
tioned, and the evidence is not suf¬ 
ficient to establish a claim of own¬ 
ership by another claimant.—^Fran¬ 
cisco V. Government, 28 Philippine 
506. 


Judgments held erroneous 
N.Y.—City of New York v. Wi’son 
Sc Co., 15 N.F.2d 408, 378 N.Y. 86, 
rearguinent denied 16 N.E.2d 850, 
278 N.Y. 702. 

61. N.J.—Grey v. Morrl.s, etc., 

Predging Co., 55 A. 60, 64 N.J.Fq. 
555, afilrmed 63 A. 085, 60 N.J.Fq. 
820. 

45 C.J. p 575 note 00. 

62. N.J.—Grey v. Morris, etc., 

Dredging Co,, supra. 

63. U.S.—City of Lio.s Angeles v. 
Borax Consol., C.C.A.Cal., 102 P.2d 
152, certiorari denied 50 S.Ct. 1042, 
307 U.S. 644, 83 L.Kd. 1524, rehear¬ 
ing denied 60 S.Ct. GO, 308 U.S, 
633, 84 L.Ed. 527. 

Agreement by municipality 

Where there was doubt regarding 
location of boundary line between 
tideland owned by city and upland, 
the city acting in good faith could 
make a reasonable agreement with 
upland owner fixing exact location 
of mean high-tide line, since such an 
agreement would not be a “convey¬ 
ance of tideland*' within prohibition 
of constitution.—City of Los Angeles 
V. Borax Consol., supra. 

64. Va.—Groner r. Foster, 27 S.B. 
493, 94 Va. 650. 

65. Va.—'Groner v. Foster, supra, 

45 C.X p 563 note 20. 

66. Va.—Groner v. Foster, supra. 
Riparian rights as between different 

owners see supra § 64. 
Determination of boundaries under 
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Mas.sa<‘husetts statutes see Bound¬ 
aries § 88 h. 

Bxteusiou of lateral hues 

Title of rii>urian owner to thr«'id 
of stream exteruhs only to land in¬ 
cluded within his lateral lines ns ex¬ 
tended.—McGill V. Thrasher, 299 S. 
W. D55. 221 Ky. 789. 

67. Mass.—Iris v. Town of Hing- 
ham. 22 N.3‘12d 13, 303 Mass. 401. 
ITudor the Massachusetts Colonial 
Ordinauc© of 1641-1647, which is 
part of the common law of IVIaine, in 
determining the side lines of shore or 
flats adjoining upland located on 
tidewater, a base line is usually 
drawn between the termini of the 
side lines at high water and lines 
projected at right angles therefrom 
to low water or for a hundred rods, 
and by a method of equalization, the 
side lines of the shore or Hats are 
thereby established, but such rule 
has nothing to do with the location 
or fixing of dividing line between 
fiats and the upland or the terminus 
of a grant which extends to the 
obean.—Ogimqult Beach Dist. v. Per- 


kins, 21 A.2d 660 

, 138 Me. 

64. 


68. Mass.—-Iris v. 
ham, 22 N.B.2d 13, 

Town of 
303 Mass. 

Hing- 

401. 

68. Maas.—Iris 
ham, supra. 

V, 

Town 

of 

Hing- 

70. Mass.—Iris 
ham, supra. 

V. 

Town 

of 

Hlng- 

71. Mass.—Iris 
ham, supra. 


Town 

of 

Hlng- 

72, Mass.—Iris 

V. 

Town 

of 

Hing- 


ham, supra. 
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that their application would be inequitable 3 and, 
as respects the location of flats belonging to the ad¬ 
jacent upland, the upland owner is entitled to the 
most practical and direct access to the seaJ^ A di¬ 
vision made by the parties themselves will prevail 
over that which would be effected by following the 
rules of law,75 especially where acquiesced in for a 
long time and an agreement, followed by actual 
occupation thereunder, may be presumed from a 
long continued series of acts.77 The judicial set¬ 
tlement of the divisional line between high-water 
and low-water marks is at least prima facie settle¬ 
ment of the relative rights beyond low-water 
mark.7S A decree partitioning undivided interests 
in land under water does not deprive the upland 
owner of his easement over such land.79 

§ 112. Remedies for Trespass 

An action of trespass may, in a proper case, be 
maintained for unlawful entry on, or use of, lands under 
water, and in some instances a continuing trespass or en¬ 
croachment may be enjoined. 

An action of trespass for an unlawful entry on, 


or use of, land under navigable water may be main- 
tained^^^ by the owner of the landj^i but, where 
the title to the soil underneath the water is not in 
the riparian owner, he cannot maintain trespass for 
the invasion thereof,and the mere right to remove 
seaweed from a beach does not amount to such a 
possession as to warrant an action for trespass on 
such beach.^3 

Injunction, A continuing trespass or other en¬ 
croachment on land under water may be enjoined^^ 
in a suit by the owner thereof,^^ or in some,S5 al¬ 
though not all,^7 instances, in a suit by a riparian 
owner; and, where there has been an encroachment, 
an injunction may be obtained to restrain a further 
encroachment.^^ Mere ownership of land under salt 
waters does not entitle the owner to restrain the 
pollution of the water,and a legitimate use of the 
land by a grantee from the state will not be en- 
joined.^^ 

Where soil, sand, or gravel are taken from the 
bed of navigable waters without right, trespass, 
replevin, a suit to recover damages,^3 or, where 


73. Mass.—Iris v. Town of Hing- 
ham, supra.. 

74. Mass.—Iris v. Town of Hing- 
ham, supra. 

75. Mass.—Adams v. Boston Wharf 
Co,, 10 Gray 521. 

45 C.J, p 663 note 22. 

76. Mass.—Adams v. Boston Wharf 
Co., supra. 

45 C.J. p 563 note 23. 

77. Me.—Treat v. Shipman, 35 Me. 
34. 

Mass.—Attorney General v. Boston 
Wharf Co., 12 Gray 553. 

78. Me.—Maine Wharf v. Custom 
House Wharf, 27 A. 93, 85 Me. 175, 

79. N.T.—In re City of New York, 
Ward’s Island, 286 N.Y.S. 131, 158 
Misc. 684. 

80. Mich.—Johnson v, Burghorn, 179 
N.W. 226, 212 Mich, 19, 11 A.L.R. 
234. 

N.C.—Mitchell v. Bridgers, 18 S.E. 91, 
113 N.C. 63. 

Pa.—Wall v. Pittsburgh Harbor Co., 
26 A. 647, 1'52 Pa. 427, 34 Am.S.K. 
667. 

81. Me.—Chase v, Cochran, 67 A. 
320, 102 He. 431. 

45 C.J. p 663 note 28. 

82. Iowa.—McManus v. Carmichael, 
3 Iowa 1. 

Me.—Parsons v. Clark, 76 Me. 478. 

83. Mass.—^Parsons v. Smith, 5 Al¬ 
len 578. 

64. Tex.—Petty v. San Antonio, Civ. 
App., 181 S.W. 224. 

65. U.S.—Appleby v. City of New 
York, N.Y., 46 S.Ct, 669, 271 U.S. 
364, 70 L.Ed. 992. 

t5 C.J. p 663 note 38. 


86. Md.—^King v. North Chesapeake 
Beach Land, etc., Co., 123 A. 456, 
143 Md. 693. 

45 C.J. p 563 note 34. 

87. Alaska.—Thompson v. Felton, 4 
Alaska 510. 

45 C.J. p 563 note 3'5. 

88. Fla.—Hanna v. Martin, 37 So.2d 
579, 3 60 Fla. 967. 

89. U.S.—Darling' v. City of New¬ 
port News, Va.. 39 S.Ct. 371, 249 
U.S. 540, 63 L.Ed. 759. 

90. N.Y.—People v. Steeplechase 

Park Co., 113 N.E. 521, 218 N.Y. 
459, Ann.Cas.l918B 1099. 

91. Ill.—Sikes v. Moline Consumers’ 
Co., 127 N.E. ,342, 293 Ill. 112. 

45 C.J. p 563 note 38. 

Bvideuce held suldcleiit 
La.—State v. Jefferson Island Salt 
Mining Co., 163 So. 145, 183 La. 
304, certiorari denied Jefferson Is¬ 
land Salt Mining Co. v. State of 
Louisiana, '56 S.Ct. 691, '297 U.S. 
716, 80 L.Ed. 1001, rehearing de¬ 
nied 56 S.Ct. 667, 297 U.S. 729, SO 
L.Ed. 1011. 

92. Ill.—Braxon v. Bressler, 64 Ill. 

488. 

93. Miss.—State ex rel. Rice v. 
Stewart, 184 So. 44, 184 Miss. 202, 
suggestion of error overruled 1S5 
So. 247, 184 Miss. 202. 

Amount of recovery 

In action by the state as trustee 
for the people to recover value of 
sand and gravel alleged to have been 
dredged for commercial purposes 
from the bed of a bayou where the 
tide ebbs and flows, state in the 
event of recovery is entitled to the 
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actual value of the property taken 
without allowance or deductions for 
labor or expenses incurred in taking 
and removing it if the trespass was 
willful, but, if the trespass was the 
result of an honest mistake, the 
measure of damages is the value of 
property at the time and place of its 
severance and removal, less cost of 
production.—State ex rel. Rice v. 
Stewart, supra. 

Suj.t for accounting 

(1) The State Land Board, in suit 
for an accounting by defendant for 
sand, rock, and gravel removed from 
the bed of navigable river and to 

I enjoin defendant from further re¬ 
moving such materials, by showing 
that the state on admission to the 
Union became the owner of the bed 
below high-water marks of all nav¬ 
igable streams within its boundaries, 
made out a prima facie case that the 
slate was the owner of the bar on 
an island from which defendant had 
been removing sand and gravel.— 
State V. MeVey, 12l P.2d 461, 168 
Or. 337, rehearing denied State Land 
Board v. MeVey, 123 P.2d I8l, 168 
Or. 337. 

(2) If defendant should fail to 
prove that the title to island from 
which materials were removed was 
in private ownership prior to effec¬ 
tive date of. act which repealed the 
statutes .under which such private 
ownership was made possible, he 
should be required to account for all 
sand and gravel taken between high- 
water and low-water marks.—State 
V. MeVey, 121 P.2d 461, 168 Or. . 337, 
rehearing denied State Land Board 
V. MeVey, 123 P.2d 181, 168 Or, 337. 
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the price of the material taken is fixed by statute, 
an action to recover such price^^ are available reme¬ 
dies to redress the wrong-. The action to be taken 
for recovery of royalties for material removed from 
the bed of navigable waters is to be determined un¬ 
der the statute in effect at the time of the taking.^^ 
Under a statute prohibiting removal of materials for 
certain purposes without first having obtained a 
lease from the state, there is no liability for royal¬ 
ties where the purpose for which the material was 
removed was not within the statutory prohibition.^^ 
It has been held that the upland owner may not re¬ 
cover for the value of material removed from be¬ 
low ordinary low-water mark where his title extends 
only to ordinary low-water mark.^7 injunction 
may be granted to prevent a continuance of a 
wrongful taking. 

§ 113. Reclamation and Improvement of Sub¬ 
merged Land 

a. In general 

b. Statutory authorization 

c. Title or ownership 

a. In Grcneral 

The right to reclaim and improve submerged lands 


may be common law or statutory In origin, and ordi¬ 
narily Is subject to the paramount rights of the public 
with respect to navigation. 

An upland owner ordinarily is accorded a right 
of reclamation in respect of the submerged lands 
contiguous to his upland property.While a right 
at common law in the riparian owner to fill in land 
in front of his premises to low-water mark^ or to 
the point of navigability^ under tidewater^ has 
been recognized, such rights are more commonly 
conferred by legislative grant and made the sub¬ 
ject of statutory regulation, and in some jurisdic¬ 
tions are held not to exist unless granted by stat¬ 
ute.-^ The right to reclaim and improve submerged 
land has been regarded as of the same character as 
the right to construct piers, docks, and wharves,^ 
and as exclusive in the riparian owner as against 
everyone hut the state.® It must, however, be ex¬ 
ercised with due regard to like rights possessed by 
others.'^ As far as adjoining owners are concerned, 
a riparian owner upon a lake may fill in upon his 
premises above low-water mark upon land which he 
has the legal right to occupy.^ 

The right of reclamation is subordinate to,® and 
must not be exercised in any manner inconsistent 
with,^® the public rights, and it is subject to the 


Xiaclies 

Where one removing- sand, rock, 
and gravel from bed of navigable 
river would not permit audit of his 
books when sought by clerk of State 
Ijjind Hoard and it was not shown 
that state led him to believ(' that 
it acquiesced in his operations or 
that he made any improvements or 
expenditures in reliance on state's 
failure to institute suit for account¬ 
ing and injunction until twelfth y.'ar 
after operations began, state was 
not estopped by laches from main¬ 
taining such suit by and through 
land board, since defendant was not 
prejudiced by delay.—State T^and 
Board v. MeVey, 12.^ P.2d 181, 168 Or. 
337, denying rehearing Stat <5 v. Mc- 
Vey, 121 P.2d IGI, 168 Or. 337. 

94. Ark.—TTnion Sand, etc., Co, v. 
State, 102 S.W. 380, 127 Ark. 456. 

45 C.J. p 563 note 40, 

95. Or.—State V, X^ort of I»ortland, 
121 P,2d 478, 168 Or. 120. 

95. Or.—State v. Port of Portland, 
supra. 

97. Tenn.—Goodall v. T, L*. Herbert 
& Sons, 8 Tenn.App. 265. 

98. U.S.—Archer v. Greenville Sand, 
etc., Co., Miss., 34 S.Ct. >667, 233 U. 
S. 60, 68 I..Hd. 850. 

45 C.J. p 563 note 41. 

Bed of river 

Evidence sustained determination 
that a by-pas.*? was part of bed of 
navigable river and the property of 


.state which sought to enjoin defend¬ 
ants from taking grav<d from the l)y- 
pa.ss without a permit.—State v. U. 
K. Janos Grax'el Co., Civ.App., 17,5 S. 
W.2d 739, modified on other grounds 
180 S.W,2d 144, 142 Tex. 669. 
^Removal of sand 

As against anyone except the f<>d- 
oral government, riparian owner may 
enjoin making of excavation and re¬ 
moval of sand fx-om bed of navigal>l(* 
stream adjoining his premises, but 
he cannot recover damages from one 
who Interferes with his taking of 
sand from bod of navigable, streanx 
adjoining premises without permis- 
.sion froiti Secretary of War.—Ke.s- 
singer v. Standard Oil Co.. Ind., 245 
IIl.App. 376. 

99. TT.S.~U. S. V. IToperty on Pinto 
Island, D.C.Ala., 74 P.Supp. 92, 
Oonn.^—Rochester v. Barney, 169 A. 
45, 117 Conn. 402. 

1. N.H.—Clement v. Burns, 43 N.H. 
609. 

45 C.J. p 509 note 33. 

2. Ohio.—White v. Cleveland, 14 
Ohio Cir.Ct.,N.S., 369, 33 Ohio Cir. 
Ct. 317, afllrmed 103 N.E. 1135, 87 
Ohio St. 482. 

‘1-5 C.J. p 509 note 34. 

3. Conn.—Ockerhausen v. Tyson, 40 
A. 1041, 71 Conn, 31. 

46 C.J. p 509 note 3'5. 

4. Pa.—Black v. American Interna¬ 
tional Corp., 107 A. 737, 204 Pa. 260. 

45 C.J. p 509 note 37. 
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5. Minn,—Hanford v. St. Paul, etc., 
U. ('•o.. 42 N.W. 596, 44 N.W. 1144. 
4.3 Minn. 104, 7 729. 

e. Minn.—State v, Korrer, 148 N.W. 
617, 1095. 127 Minn. 60, I.,.R.A.1916C 
139. 

7. Conn.—Ockerhausen v. Tyson, 40 
A. 1041, 71 Conn. 31. 

46 C.J. p 509 note 42. 

8. N.y.—Morse v. Swanson, 114 N, 
Y.S. 876. 129 App.Piv. 83,5. 

9. U.S.—P.anxey v. Keokuk, Iowa, 94 
U.S. 324, 24 U.Ed. 224. 

N.Y.—City of Ne-w York v. Third Ave. 

Ry. Co., 62 N,XC.2d 52, 294 N.Y. 238. 
Ohio.—-Slate ex rel. Squire v. C.ty 
of Cleveland, 74 N.E.2d 438, 80 Ohio 
App. S3. 

45 C.J. p 509 note 40. 

Violation of public rights held aot 
shown 

Ohio.—State ex rel. Squire v. City 
of Cleveland, supra. 

10. Minn.—State v, Korrer, 148 N, 
W. 617, 1095, 127 Minn. 60, B.R.A. 
191GC 139—Hanford v. St. iTul. 
etc., R. Oo„ 43 N.W. 596, 44 N.W, 
1144, 43 Minn. 104, 7 UR.A. 722, 

Bequirements of ooxumerce 

Owner of upland to high-water 
mark on navigable stream, hay of the 
sea, or harbor, in exorcising statu^ 
tory right to bulkhead and fill in sub¬ 
merged area from high-water mark 
to edge of channel, must so construct 
authorized improvements as not to 
obstruct the channel and must leave 
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paramount power of the state and federal govern¬ 
ments to regulate navigation.il Ordinarily the 
right of the riparian owner is regarded as in the 
nature of a mere licensei^ or franchisei^ which may 
be revoked by the legislature at any time before such 
reclamation actually takes place ;14 but when the 
license is executed it may become irrevocable,!® at 
least where the reclaimed land is held a long time 
without objection by governmental authorities.!® 
The right has, however, in some cases been held to 
be a property right even before it has been in any 
manner exercised by reclaiming or improving the 
premises,!*^ which cannot be taken away even by the 
state for a public use without compensation ;18 and 
further, that such right may be separated from the 
ownership of the uplands and alienated,!^ although 


as to this there is also authority to the contrary.^o 
Where the sovereign grants to the owner of the ad¬ 
jacent upland the title to the land under navigable 
waters, the owner may, subject to the limitations 
imposed by the United States Constitution, fill in 
such lands, make upland of them, and extinguish the 
public right.21 

Land originally under water may be treated as 
such even after it has been filled,^^ as where lands 
belonging to the state as lands under water have 
been filled in without authority and the character of 
the land remains the same.23 The fact that tideland 
is artificially raised above the line of mean high tide 
does not operate to divest the state of its title there- 
to24 or vest title in a person occupying the proper- 


full space for the requirements of 
commerce.—Holland v. Fort Pierce 
Financing: & Const. Co., 27 So.2d 76, 
li57 Fla. 649. 

Obstruction, of channel held not 
shown 

Fla.—Holland v. Fort Pierce Financ¬ 
ing & Const. Co., supra. 

Monopoly of port facilities held not 
shown 

Fla.—Holland v. Fort Pierce Financ¬ 
ing & Const. Co., supra. 

11. U.S.'—Mutual Chemical Co. of 

America v. Mayor and City Council 
of Baltimore, D.C.Md., 33 F.Supp. 
881, modified on other grounds, C. 
C.A., Mayor and City Council of 
Baltimore v. Crown Cork & Seal 
Co., 122 P.2d 385. 
procedure 

(1) Finding of chief of engineers 
of war department that proposed is¬ 
land would interfere with navigable 
capacity of bay was binding on court 
unless it clearly appeared that find¬ 
ing'was arbitrary: and such finding 
was not arbitrary under evidence 
disclosing traffic in interstate and 
foreign commerce and amount there¬ 
of.—Miami Beach Jockey Club v. 
Bern, 83 F.2d 715, 65 App.D.C. 369, 
certiorari denied 67 S.Ct. 17, 299 XJ.S. 
•SJe, 81 L.Ed. 409, and opinion supple¬ 
mented 86 F.2d 135, 66 APP-D.C. 254. 

(2) Where permit authorizing fill¬ 
ing in of submerged lands in navi¬ 
gable water had been revoked on 
ground that proposed structure 
would obstruct navigation, holder of 
permit was entitled to have question 
of nature of proposed improvement 
passed on by chief of engineers of 
army and by secretary of war ex¬ 
clusively on evidence directed to 
question whether in light of present- 
day conditions with relation to com¬ 
merce and navigation, structure 
would obstruct navigable capacity of 
waterway, and not in relation to its I 
effect on adjacent suburban or win¬ 
ter homes.—Miami Beach Jockey j 


Club V. Bern, 86 F.2d 135, 66 App. 
B.C. 254, certiorari denied 57 S.Ct. 
17, 299 U.S. 556, 81 L.Ed. 409. 

12. B.C.—Miami Beach Jockey Club 
V. Bern, 83 F.2d 715, 65 App.B.C 
369, certiorari denied 57 S.Ct. 17» 
299 U.S. 556, 81 L.Ed. 409, and opin¬ 
ion supplemented 86 F.2d 135, 66 
App.B.C. 254. 

N.J,—Stevens v. Paterson, etc., R. 
Co., .34 N.J.Law 632, 3 Am.R. 269— 
State V. Jersey City, 2f5 N.J.Law 
525. 

13. Conn.—^Lockwood v. New York, 
etc., R. Co., 37 Conn. 387. 

26 C.J. p 1015 note 7. 
jl4. Mass.—Burke v. Commonwealth, 
186 N.E. 277, 283 Mass. 63. 

45 C.J, p 509 note 45. 

15. N.J.—New Jersey Zinc, etc., Co. 

V. Morris Canal, etc., Co., 15 A. 227. 
44 N.J.Eq. 398, 1 L.R.A. 133, af¬ 
firmed 22 A. 1076, 47 N.J.Eq. 698. 

Stight of adjoining owner 

Before fiats lying between high- 
water mark and the channel of nav¬ 
igable waters are reclaimed by the 
owner, the public and adjoining own¬ 
ers may exercise paramount right of 
navigation over them; but if the 
owner elects to reclaim them he has 
a right to do so, and if the result 
is less beneficial to the adjoining 
owners they cannot complain.—Home 
Real Estate Loan & Insurance Co. 
V. Parmele, 197 S.E. 714, 214 N.C. 63. 

16. U.S.—^U. S. V. Property on Pinto 
Island, B.C.Ala., 74 F.Supp. 92. 

Over seventy years 
U.S.—U. S. V. Property on Pinto Is¬ 
land, supra. 

17. Minn.—Hanford v. St. Paul, etc., 
R. Co., 42 N.W. 696, 44 N.W. 1144, 
43 Minn. 104, 7 L.R.A. 722—Union 
Bepot, etc., Co. v. Brunswick, 17 N. 

W. 626, 31 Minn. 297, 47 Am.R. 
789. 

18. Minn.—^Union Bepot, etc., Co. v. 
Brunswick, supra. 

46 C.J. p 610 note 48. 
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19. N.T.—City of New York v. Third 
Ave. Ry. Co., 62 N.E.2d 52, 294 N. 
Y. 238. 

45 C.J. p 510 note 49—26 C.J. p 1038 
note 94. 

20. Iowa.—Musser v. Hershey, 42 
Iowa 3i56. 

21. N.Y.—Tiffany v. Oyster Bay, 
136 N.E. 224, 234 N.Y. 15, 24 A.L.R. 
1267. 

22. Cal.—City of Newport Beach v. 
Pager, 102 P.2d 438, 39 Cal.App.2d 

23. 

N.Y.—City of New York v. Wilson 
& Co., 15 N.E.2d 408. 278 N.Y. 86, 
reargument denied 16 N.E.2d 850, 
278 N.Y. 702. 

Riparian rights may not be im¬ 
paired through an illegal fill extend¬ 
ing beyond the upland owneishp.— 
City of New York v, Wilson & Co., 
supra. 

Public land 

An embankment built out in a 
lake, with earth from the bottom 
of the lake, to serve as a public levee, 
and still serving as such, is not sub¬ 
ject to entry and sale as public land, 
although the bed of the lake belongs 
to the state.—State v. Blanchard, 41 
So. 363, 117 La. 91. 

23. N.J.—Weinberger v. Passaic, 86 
A. 59, 84 N.J.Law 149. 

24. Cal.—City of Newport Beach v. 
Pager, 102 P.2d 438, 39 Cal.App. 
2d 23. 

Tex.—Lorino v. Crawford Packing 
Co., Civ.App., 169 S.W.2d 235. af¬ 
firmed 176 S.W.2d 410, 142 Tex. 61. 
Right superior to that of dumper 
A tract of land made by dumping 
dirt into channel of river belonged to 
the state, which held title to bed of 
river from high water mark to cen¬ 
ter of river, and hence title passed 
to state’s patentee as against party 
who dumped dirt into river and built 
bunkhouses and stored machinery on 
tract.—Sioux City v. Betz, 4 N.W.2d 
872, 232 Iowa 84. 
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ty,26 and hence a municipality to which such land is 
conveyed obtains good title thereto even though it 
has been artificially raised.^^ The fact that lands 
under water belonging to the state have been filled 
in by some person or persons without authority does 
not make it necessary for the state to bring an ac¬ 
tion of ejectment before making a grant of the 
lands to another person or corporation.^7 

Where land has been last to the state by erosion 
and a third person has become the owner of the 
uplands with such riparian rights as attached, the 
former owner has no right to reclaim the lost land.^s 

K Statutory Authorization 

(1) In general 

(2) Establishment of harbor lines or 

dock lines 

(3) Specific grants 

(4) Grants to riparian owners generally 
(1) Tn General 

'Within restrictions imposed by law the state may 
grant to others the right to reclaim or improve submerged 
lands, i 

The slate, subject to the rights possessed by the 
federal government and to the restrictions, if any, 
imposed by its constitutions and laws,^^ may, as in¬ 
cident to its ownership and control of its tidelaiuls 
and other lands under navigable waters, grant rights 
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to fill or reclaim them,^^ and it may make such 
grant to one who is not the riparian or shore o\vn- 
er.21 While reclamation of tidelands does not of 
itself terminate the public trust,the state may do 
so by legislative action. 

(2) Establishment of Harbor Lines or Dock 
Lines 

The establishment of harbor lines and the like has 
been regarded as an implied grant to adjacent upland 
owners of the right to reclaim and Improve subaqueous 
land up to such lines. 

The establishment by legislative authority of a 
harbor line or dock line in navigable waters has 
been regarded as an implied grant to the owners of 
the adjacent upland of the right to build on or 
fill up the land under water up to such line.^^ While 
by establishment of a bulkhead or pier line in the 
harbor the federal government consents to reclama¬ 
tion of land shoreward of such line,^® the establish¬ 
ment of a harbor line doe.s not of itself, prior to 
reclamation and further action by the state, abro¬ 
gate the trust for navigation and commerce sub¬ 
ject to which the state or municipality holds title to 
tidelands,and until the riparian owner has actu¬ 
ally filled out thereto the public rights remain as be- 
fore.^7 An extension of the pier line does not con¬ 
fer a title to the land under Wviter between the old 
and new pier lines until the land is redaimed.^s 


25. Tex.—I..orIno v. Crawford Pack¬ 
ing: Oo., Olv.App., 1G9 S.W.2d 2S5, 
amrrnad 176 S.W.2d 410, 142 Tex. 
61. 

26. Cal.—City of Newport Beach v. 
Fairer, 102 J>.2d 42fi, SO CuI,App.2d 
22 . 

Stilbseqtient flxlngf of Sideline 

Where title to mied lideinnd had 
vested in city flxiiu? of 

line of mean high tide, <iouI(l not de¬ 
tract from tjarlliT grant.s of tltl<?.— 
City of Newport Beach v. Fager, su¬ 
pra. 

27. N.J.—Weinberger v. I^as.salc, 86 
A. 69, 84 N.JJ.aw 149. 

28. N.Y.-—In re BuTalo, 99 N.K. 850, 
206 N,Y. 319. 

29. Fla.—Holland v. Fort Pierce Fi¬ 
nancing & Const. Co., 27 So.2d 76, 
167 Fla. 049, 

Ohio.—State ex rol. Squire v. City 
of Cleveland, 74 N.F.2d 438, 80 
Ohio App. S3. 

SO. Cal.—Atwood V. Hammond, 48 P. 
2d 20, 4 Cal.2d 31. 

Fla.—Carlton v. Ilaulerson, 128 So. 

810, XOO Fla. 10. 

46 C.J. p 610 note 65. 

31. N.Y.—Furman v. New York, 7 
N.y.Super. 16, afllrmcd 10 N.Y. >567. 

32. Cal.—Atwood V. Hammond, 48 j 

P.2d 20, 4 Cal.2d 31. . | 


Still dedicated to pnlblio us© 

Ueclaimed tidelends, although no 
longer, becan.ve of chnnK<*d nature 
th<*reof, .subject to public caseinimt 
for Ushing and navigation, may re¬ 
main dedicated to public uses con- 
ne(!ted with and which tend tf> pro¬ 
mote commerce, navigation, and fish¬ 
ing.—Atwood V. Hammond, supra. 

33. Cal.—Atwood V. Hammond, 48 
l\2d 20, 4 Cal.2d 31—City of New¬ 
port Beach v, Fager, 102 I\2d 438, 
39 Cal.App.2d 23. 

rederal rights not infringed 

Fre(‘lng of tldeland.s I’oclaimed by 
city from public easement for navi¬ 
gation and comnicrco did not in¬ 
fringe any right of federal govern¬ 
ment.—Atwood V. Hammond, 48 P.2d 
20. 4 Cal.2d 31. 

34. Minn.—Bradshaw v. Duluth Im¬ 
perial Mill Co., 63 N.W. 1066, 62 
Minn. 69. 

46 C.J. p 510 note 68. 

Bulkhead lines 

(1) Puri>ose of establishing bulk¬ 
head line in harbor Is to define eX“ 
tent to which grantee of lands under 
water may solidly fill; and naviga¬ 
tion within bulkhead line may con¬ 
tinue after conveyance of lands un¬ 
der water only until such time a« 
grantee avails himself of right to 
fill in land.^—Bay, Hidge Dock Co. v. i 
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TTnited Dry I>oek.% 262 N.Y.S. 212, 
M6 Mi.sc. 404. adirmed 261 N.Y.S. 
1(1112, 227 App.Div. 900. reargument 
denied 262 N.Y.^ 94 9. 238 App.Div. 
801, affirmed 388 N.K. 123, 262 N. 
Y, 687, reurgument denied 189 N.E. 
690. 263 N.Y. 565. 

(2) As far as federal government 
wa.s conci‘rned, shore owners could 
at will make whatever improvemenr.s 
beytmd their shore front they might 
8<‘e fit to make, provided such im¬ 
provements did not extend beyond 
limits defined by bulkhead and pier- 
liead lines established by secretary 
of w^ar. subject to further regulatory 
power of the state.—Mutual Chemi¬ 
cal Co. of America v. Mayor and 
City Council of Baltimore, D.C.Md., 
33 lAHupp. 881, modified on other 
ground.s, O.C.A.. Mayor atid City 
Council of Baltimore v. Crown Cork 
& Seal Co., 122 F,2d 385. 

35. Cal.—^Atwood v. Hammond, 48 
P.2d 29, 4 Cal.2d 31. 

36. Wash,—Scott V. Standanl Oil 
Co. of California, 48 P.2d 693, 183 
Wash, 123, 

37. H.T.—Bhode Island Motor Co, v. 
Providtuice, 65 A. 696. 

45 CJ. p 510 note 59. 

38. N.J,—^Dong Dock Co. v. State 

Board of 97 A- 996, SB 
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When fast land to which a reclamation has been 
made thereafter becomes a part of an area within a 
fixed harbor line, the littoral owner does not thereby 
lose his title to the reclaimed land.^^ 

Under statutes conveying- tidelahds to a munici¬ 
pality and conferring on it the power to make har¬ 
bor improvements, it is a proper exercise of its au¬ 
thority for the municipality to reclaim such dide¬ 
lands by deposit of materials removed in dredging 
operations.^^ 

(3) Specific Grants 

A specific grant to particular Individuals of the right 
to fill in submerged lands must be exercised in compli¬ 
ance with the conditions imposed. 

A right specifically granted to particular individ¬ 
uals or corporations to fill in submerged lands must 
be exercised in accordance with, and is limited by, 
the conditions imposed.'*^ Such a right is not grant¬ 
ed by mere definition of corporate powers.'^^ A 
grant of the right to fill in tidewater lands may be 
aptly termed a ‘‘franchise.’'^^ As long as it re¬ 
mains unexercised it does not convey title to the 
lands,and it is subject to an implied condition that 
it may be forfeited by the state for failure to ex¬ 
ercise it,but until forfeited the privilege to fill in 
land under water and thereby acquire title thereto 
gives an inchoate vested interest in the land de¬ 
scribed which is a property right^^ of which the 
grantee cannot be deprived without compensation 
unless it has been forfeited or lost in some man- 
ncr.^'7 Tlie question of abandonment of such a fran¬ 
chise is one of intent as well as of nonuser.^S 


(4) Grants to Riparian Owners Generally 

The courts have upheld the validity of statutes con¬ 
ferring the right of reclamation and improvement on ri¬ 
parian owners. 

By statute in some jurisdictions rights are con¬ 
ferred on riparian owners on navigable waters to 
fill in or make improvements in front of their lands, 
and the validity of such a statute has been sus¬ 
tained.^^ Such statutes are limited in their opera^ 
tion to the waters to which they are specifically 
made applicable,and, are strictly construed,al¬ 
though the rights conferred by them are not re¬ 
stricted by the rules which define proprietary rights 
of riparian owners on nonnavigable waters.^^ 
Where the boundaries of a municipal corporation 
are coincident with those of the proprietors of ri¬ 
parian lands, such boundaries are extended to cov¬ 
er improvements made by the riparian owners.^^ 

Character of improvements. Under a statute con¬ 
ferring the exclusive right on riparian owners to 
make improvements in front of their land and pro¬ 
viding that such improvements pass to the succes¬ 
sive owners of the land to which they are attached 
as incident to their respective estates, the improve¬ 
ments which the proprietor is entitled to make are 
such structures as arc subservient to the land and 
which, used in connection with the land, enhance 
its value or enlarge its commercial or agricultural 
facilities or other utility to an extent of which the 
land alone would be incapable they must be in 
front of his premises they may, however, be be¬ 
gun at the outer end.'^^^ 


N.J.Lavv 108—Long Dock Co, v. 
Board of Equalization of Taxes, 93 
A. Ill, 87 N.J.Law 22. 

39. U.S.—U. S. V. Property on Pinto 
Island, D.C.Ala,, 74 F.Supp. 92. 

Past and reclaimed land as entity 
Riparian owner's interest in, or 
title to, reclaimed land was not de¬ 
stroyed by the inclusion of the fast 
land to which the reclamation was 
made within the fixed harbor lino, 
but title of riparian owner to both 
fast and reclaimed land was one in 
entirety, or an entity which could 
not bo divided by separation of one 
part of the area from the other by a 
harbor line.—U. S. v. Property on 
Pinto Island, supra. 

40. Cal.—Atwood v. Hammond, 48 
P.2d 20. 4 Cal.2d 31. 

41. U.S.—Illinois Cent. R. Co. v. Il¬ 

linois, Ill., 13 S.Ct. 110, 146 U.S. 
387, 36 L.Ed. 1018~~Hoboken v. 

Pennsylvania R. Co., N.J., 8 S.Ct. 
643, 124 U.S. 65,6, 31 L.Ed. 643. 

45 C.J. p 610 note 61. 

Violation, of conditions -held not 
shown 

U.S.—U. S. V. 2.02 Acres of Land, 
65 C.J.S.—16 


More or Less, Situate in City of 
New Rochelle, D.C.N.Y., 51 F.Supp. 
50, aifirmod, C.C.A., Westchester 
County Park Commission v. U. S., 
14.3 F.2d 688, certiorari denied 65 
S.Ct. 59, 323 U.S. 726, 89 L.Ed. 583. 

42. Mass.—Scully v. Common¬ 

wealth, 74 N.E. 342. 188 Mass. 178. 

43. N.Y.—Brooklyn First Constr. 

Co. V. State, 116 N.E. 1020, 221 N.Y. 
295. 

44. N.Y.—Brooklyn First Constr 

Co. V. State, supra. 

45. N.Y.—Brooklyn First Constr. 

Co. V. State, supra, 

45 C.L p 511 note 65. 

46. N.Y.—Brooklyn P'^irst Constr. Co. 
V. State, supra. 

45 C-T. p 511 note 66. ' 

47. N.Y.—Brooklyn First Constr. 

Co. V. State, supra. 

48. N.Y,—Brooklyn First Constr. 

Co. V. State. 180 N.Y.S. 241, nO 
Misc. 164, affirmed 186 N.Y.S. 159, 
194 Ap’p.Div. 608. 

49. Fla.—State V. Tampa, 102 So. 

336, 88 Fla. 196. , 

riorida Jliparian Act :of 1921, L. 

241 


1921 c 8537, is confirmatory and 
retroactive in its nature as of Dec. 
27, 1856, and confirmed to riparian 
proprietors and their successors the 
title and right to improvement.^ to 
their riparian lands beyond high-wa.- 
ter mark made prior to 1921.—-Com¬ 
modores Point Terminal Co. v. Hud- 
nall, D.C.FIa., 283 F. 150. 

50. Fla.—Martin v. Bu.sch, 112 So. 
274, 93 Fla. 535. 

51. N.J.—Katzonbach y. Armstrong 
Cork Co., 132 A. 324. 99 N.J.lOq. 
32. 

52. Md.—Goodsell v. Lawson, 42 Md. 
348. 

53. Md.—^Western Maryland Tide¬ 
water R. Co. V. Baltimore, 68 A. 
C, 10'6 Md. 561. 

54. Md.—Western Maryland Tide¬ 
water R. Co. V. Baltimore, supra— 
He.s.s V. Muir, 5 A. 6 A. 673, 66 
Md. 586. 

46 Q.J. p 512 note 84. , 

554 jMd.—Baltimore, etc., R. Co. v. 
Chase, 43 Md. 23—Casey v. InloG.s. 
1 Gill 430, 39 Am.D, 658. . 

56. Md.—Gopdsell v. Lawson, 42 
Md. 348. 
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Nature of right conferred. The right conferred 
is in the nature of a franchise,that is, it is quasi 
property,of which the owner cannot be deprived 
without his consent or by the employment of com¬ 
petent means,and which other persons cannot 
lawfully destroy or interfere with.^^^ However, un¬ 
der such a statute the riparian owner acquires no 
title until such lands have been reclaimed as pro¬ 
vided by the statutc,^^ and until so reclaimed the 
owner has no property, possession, or right which 
may be violated or encroached on .^2 xh^ right of 
the riparian owner to make improvements is termi 
nated by a grant from the state to another person 
of the land covered by the navigable water over 
which the riparian owner would otherwise have been 
entitled to make improvements,®^ Until improve¬ 
ments arc actually made the mere right to construct 
them, although still subsistent, is not incompatible 
with the licensing of the soil covered by water for 
use not subversive of such right which must yield 
to the paramount right of making improvements 
when actually exercised.®'^ 

Who may make. Under a statute conferring on 
riparian proprietors the right to make improvements 
in front of their land, improvements may be made 
by one who is the owner of a perpetual leasehold in 
the land,®® but not by a mere lessee for years.®® 
Where the land is so situated that improvements on 
one lot conflict with improvements made by a senior 
patentee on an adjoining lot, the franchise or right 
of the prior patentee is paramount.®'^ Under a stat¬ 
ute conferring on riparian owners the right to make 
improvements in front of their lands and providing 

57. U.S,--Maryland v. Miller, D.C. 

Md.. ISO F. 796, modified on other 
grounds 194 F. 775, 114 C.C.A. 495. 

Md.—Casey v. Inlocs, 1 Gill 430, 39 
Am.D. 658. 

58. Md.—Casey v. Inloos, supra. 

45 C.J. p 511 note 76. 

69. Md.—naltimore v. Baltimore, 

otc„ Steamboat Co., 65 A. 353, 104 
Md, 4SG—Garltee v. Baltimore, 63 
Md. 423. 

60. Md.—Goodsell v. Lawson, 42 
Md. 348. 

61. l^'la.—Bridgehead Land Co. for 
Use and Benefit of River’s Edge v. 

Hale, 199 So. 361, 145 Fla. 389, fol¬ 
lowed in Bridgehead Land Co., for 
Use and Benefit of River's Edge v. 

Inter County Telephone & Tele¬ 
graph Co., 

394. 

Md.—Mayor and City Council of 
Baltimore v. Canton Co. of Balti¬ 
more, 47 A.2d 775, 186 Md. 618. 

46 C.J. p 611 note 79. 

62 . Pla. — Bridgehead Land Co., for 
Use and Benefit of River's Edge v. 


that such improvements shall pass as incident to 
their estates, where a person other than the riparian 
owner without his authority makes such improve¬ 
ment, no interest or estate in the improvement vests 
in the improver but it becomes the property and es¬ 
tate of the owner of the franchise.®^ 

c. Title or Ownership 

(1) In general 

(2) Apportionment between riparian 

owners 

(3) Public rights 

(4) Effect of mistake 

(5) Ejectment 

(1) In General 

An unauthorized reclamation of submerged land con¬ 
fers no title, but where an upland owner acts under due 
authority he ordinarily acquires title to such land as he 
may reclaim. 

Where the right of the riparian or shore owner 
to fill in lands under water is regarded as depend¬ 
ent on legislative grant or permission, one reclaim¬ 
ing land without such grant or permission acquires 
no title thereto.®^ However, where land under wa¬ 
ter is lawfully reclaimed, the reclaimed portions 
become integral parts of the owncr^s adjoining 
land,*^® and his title will extend at least to the new 
high-water mark.'^^ Under statutes providing for 
vesting of title in submerged lands in a riparian 
owner on their being actually filled in or perma¬ 
nently improved, title may be acquired by doing 
so,'^2 |)ut a dock has been held not such a perma¬ 
nent improvement as to vest title in the riparian 

from original land to new-made land, 
and it is immaterial whether artifi¬ 
cial reclamation is done by owner 
himself or by a stranger to title.—U. 
S. V. Property on Pinto Island, D.C. 
Ala., 74 F.Supp. 92. 

69. N.Y.—Adaray Realty Corpora¬ 
tion V. Faber, 235 N.Y.S. ‘6C0, 227 
AppDiv. 618—In re East River 
Drive, Borough of Manhattan, City 
of New York, 289 N.Y.S. 433. 

45C,J. p 512 note 92. 

70. U.S.—Beard's Erie I^asin v. Peo¬ 
ple of New York, C.C.A.N.Y,, 142 
F.2d 487—U. S, v. Property on Pin¬ 
to Island, D.C.Ala-, 74 F.Supp. 93. 

Iowa.—Sioux City v. Betz, 4 N.W.2d 
872, 233 Iowa 84, 

45 C.J, p 512 note 93. 

71. N.J.—Gough V. Bell, 23 N.XLaw 
441. 

72. Fla.—Baylen St. Wharf Co. y. 
City of Pensacola, 39 So.2d 66. 

Indefeasible title 

Fla.—Holland v. Fort Pierce Financ¬ 
ing & Const. Co.. 27 So.2d 76, 157 
Fla. 649. 


199 So. 363. 145 Fla, 


Hale, 199 So. 3’61, 145 Fla. 389, 
followed in Bridgehead Land Co., 
for Use and Benefit of River'.s 
Edge V. Inter County Telephone & 
Telegraph Co., 199 So. 363, 145 Fla. 
394. 

46 C.J. p 611 note 80.' 

63. Md.—Ca.sey v. Inloes, 1 Gill 430, 
39 Am.D. 658. 

64. Md.—Hess V. Muir, 6 A. 640, 6 
A. 673, 65 Md. 686. 

65. Md.—Jacob Tome Inst. v. Davis, 
41 A. 166, 87 Md. 591. 

45 C.J. p 512 note 88. 

66. Md.—Casey v. Inloes, 1 Gill 430, 
39 Am.D. 658. 

67. Md.—Baltimore, etc., R. Go. v. 
Chase, 43 Md. 23—^Wilson v. In¬ 
loes, 11 Gill & J. 351. 

68. Md.—Baltimore v. St. Agnes 
Hospital, 48 Md. 419—Casey v. 
Inloes, 1 Gill 430, 39 Am.D. 658. 

Iteclamation by owner or by stranger 
Extension of uplands of island out 

into water by filling up from bottom 

by artificial means carries title out 
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proprietor.73 Where a wharf is a permanent im¬ 
provement fixed to land it may become the subject 
of ownership and the owner's right thereto is not 
lost because it subsequently becomes land through 
a process of filling.74 The title to the improve¬ 
ments when made may be severed from that of the 
mainland and conveyed to, and held by, other per¬ 
sons having no interest in the original tract.*^^ 
Where the upland was, by dedication, to remain for¬ 
ever free from structures, the title to filled-in lands 
is subject to the same condition.'^® 

Subsequent submergence. The title to reclaimed 
lands is not lost by the subsequent submergence 
thereof, whether for a long or a short period.'^^ 
The title is one derived from the state and not from 
the grantor of the person filling it.'^® 

Lands filled in by federal^ state, or municipal gov¬ 
ernment. The right of the federal government to 
possession of land filled in below low-water mark 
in a navigable stream is not affected by the fact that 
it may interfere with an adjoining owner's previous¬ 
ly existing access to the water front.79 Where land 
is made by the state in front of the premises of a 
riparian owner on a navigable lake, it has been held 
that the riparian owner acquires, if not a legal, at 
least a strong equitable, title which, when coupled 
with actual possession, only the state may be al¬ 
lowed to dispute.^® Where a city fills up a river 
front to deep water with earth and protects it by a 
bulkhead in order to advance the landing line, the 
riparian owner in the rear thereof docs not have the 
right to take absolute possession of the lands so 


made as private property.®^ 

Title to reclaimed land may vest in particular pub¬ 
lic authorities under appropriate legislation ,^2 as by 
conveyance to a municipality under suitable provi¬ 
sions of law.®® 

(2) Apportionment between Riparian Own¬ 
ers 

Generally speaking, reclaimed land should be appor¬ 
tioned among riparian owners by extending the lateral 
lines of each in such a way as to give each of them 
a water front proportioned in extent to his original shore 
lines. 

In apportioning the rights of shore owners in re¬ 
claimed land, the principle which should be adopted 
is to extend the lateral lines of the shore owners in 
such a manner as to give each of them a water front 
proportioned in extent to his shore lines.®^ Made 
land should in general be divided between adjoin¬ 
ing owners as though it were natural alluvion.In 
apportioning frontage on a dock or bulkhead line 
between riparian owners, their lateral lines will be 
extended, according to the rule in some jurisdic¬ 
tions, in such a way as to intersect the dock line at 
right angles.®® According to the rule adopted in 
other jurisdictions they will be extended, at least 
where the shore line is irregular, at right angles to 
the general course of the shore. 

Readjustment. New conditions, in order to war¬ 
rant a readjustment of littoral rights, must be defi¬ 
nite and substantial, possessing the appearance of 
stability and producing an essentially new situation 
which requires a new adjustment of rights in order 


73. Fla.—Williams v. Guthrie, 137 

50. 682, 102 Fla. 1047. 

74. Tex.—Lorino v. Crawford Pack¬ 
ing Co., Civ.App., 169 S.W.2d 235, 
affirmed 175 S.W.2d 410, 142 Tex. 

51. 

Oyster.shell fill 

Under public policy of encouraging 
fishing trade, wooden wharf built in¬ 
to bay to enable fishing boats to sell 
and deliver their catch of fish and 
oysters was subject to ownership 
and right of exclusive possession, 
which right was not lost by trans¬ 
formation of wooden structure into a 
shell structure by dumping of oyster 
shells under wharf until bottom was 
built up above tide level, notwith¬ 
standing wharf, in legal contempla¬ 
tion was "land" as a permanent im¬ 
provement affixed to bottom of bay 
which was owned by state.—Lorino 
V. Crawford Packing Co., supra. 

75. lidd.—Goodsell v. Lawson, 42 
Md. 348. 

76. Ill.—Bliss V. Ward, 64'N.E. 705, 
198 Ill. 104. 


77. N.J.—Simpson v. Moorhead, 66 
A. 887, 66 N.J.E:i. 623. 

78. B.I.—Bailey v. Burges, 11 R.I. 
330. 

79. U.S.—Marine R., etc., Co. v. U. 
S., APP.D.C., 42 S.Ct. 32, 257 U.S. 
47. 66 L.Ed. 124. 

80. N.T.—Ledyard v. Ten Eyck, 36 
Barb. 102. 

46 C.J. p 612 note 3. 

81. La.—St. Anna’s Asylum v. New 
Orleans, 29 So, 117, 104 La. 392. 

45 C.J. p 513 note 4. 

82. U.S.—Trustees of Internal Im¬ 
provement Fund of Florida, for 
Use and Benefit of U. S. v. Stark, 
D.C.Fla., 25 F.Supp. 730. 

Trustees of state fund 
U.S.—Trustees of Internal Improve¬ 
ment Fund of Florida, for Use and 
Benefit of U. S., v. Stark, supra. 

83. Cal.—Atwood v. Hammond, 48 
P.2d 20, 4 Cal.2d 31. 

Joint agreement 

Statute freeing reclaimed tidelands 
previously conveyed to city from 
public easement and purporting to 

24^ 


grant reclaimed tidelands to city 
and county jointly as site for city 
and county buildings, although inef¬ 
fective as grant because of previous 
conveyance to city, constituted pro¬ 
posal by state to free land from 
trust for navigation and commerce 
on condition that city and county 
take step.s to cause title to be vested 
in them jointly and dedicate land to 
county and municipal purposes, 
which proposal could be put in effect 
by joint agreement of state, city, and 
county.—Atwood v. Hammond, su¬ 
pra. 

84. Conn.—Corpus Juris cited, in, 
Rochester v. Barney, 169 A. 45, 48, 
117 Conn. 462. 

N.Y.—O'Donnell v. Kelsey, 6 N.Y, 
Super. 202, affirmed 10 N.Y. 412. 

85. N.H.—Watson v. Horne, 13 A, 
789, '64 N.H. 416. 

88. R.I.—^Aborn v. Smith, 12 R.I, 
370. 

87. N.T.—Dooley v. Proctor, etc., 
Mfg. Co., 137 N.Y.S. 737, 77 Misc. 
398, reversed on other grounds 143 
N.Y.S. 650, 168 App.Div. 42$. 
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that a fair and reasonable access to the sea may be 
afforded to 

(3) Public Rights 

Where land has been reclaimed under due authority, 
the title thereto is not subject to public use and the 
state may not appropriate it without making adequate 
compensation. 

The state may not grant the shore recovered by 
lawful reclamation or appropriate it to public use 
without making adequate compensation.^^ The ti¬ 
tle is not subject to any right in the public to use 
the made land.^O A railroad company may not con¬ 
struct its road over such made land without mak¬ 
ing compensation thcrefor.^^ However, it has been 
held that a highway may be located over flats lying 
between high-water and low-water marks, which 
have been filled up by the proprietor of the adjoin¬ 
ing upland.^2 Land reclaimed is subject to the 
casement of an existing highway reaching to the 
high-water mark before the reclamation and 
land filled in at the end of a highway laid out to 
the water line becomes part of the highway.^^ 

(4) Effect of Mistake 

A riparian owner filling in land under an excusable 
mistake does not thereby lose his riparian rights. 

A riparian owner who under mistake as to his 


65 C.J.g. 

ownership of the land under water fills it in does not 
by so doing lose his riparian rights but where 
the land filled in belongs to a municipal corporation 
he cannot compel it to account for rents received by 
it for buildings erected on the land under license 
from it where they do not interfere with the ripa¬ 
rian right of access.^^ 

(5) Ejectment 

Ejectment may lie for the recovery of reclaimed 
land. 

In a proper case ejectment lies for the recovery 
of reclaimed land,^^ but it has been held that eject¬ 
ment will not lie by a riparian owner for a recov¬ 
ery of land made by a stranger by filling in below 
low-water mark in front of his land.^^ 

§ 114. - Lien for Improvements 

A statutory Hen for the cost of filling In state tide- 
lands by private contract has been held inferior to a 
tax Hen. 

A statute providing for the filling in of state tide- 
lands by private contract and making the cost 
thereof a lien on the land, but stipulating against 
any contractual obligation on the part of the state 
to pay or discharge .such a lien, will not be con¬ 
strued to interfere with the taxing power of the 
state or to create a lien superior to a tax 


VII. ISLANDS 


§ 115. Title and Ownership 

As a general rule the ownership of an island In navi¬ 
gable waters follows the ownership of the bed of the 
water. 

While the view has apparently been taken that 


islands are not a part of the bed of a lake so as 
necessarily to confer title on the state by virtue of 
its ownership of the bed of the lake,^ the ownership 
of an island generally follows the ownership of the 
bed of the water,^ so that, if the state or sovereign 


S3. Conn,—Moran v. Denison, 65 A- 
291. 79 Conn, 325, 

39. N.J,—Bell V, Gough. 23 N.J.Law 
C24. 

$*0. N.J.—Pcrrlne v. Warner, 03 A. 

713, 87 N.J.Daw 166. 

N.Y.—Wetnnore v. Brooklyn Gaslight 
Co., 42 N.Y. 384. 

Biparian rights as paramoimt 

The Incidental use by public of the 
foreshore and adjacent waters of a 
navigable stream must yield to para¬ 
mount proprietary right of riparian 
owner, when he constructs wharves 
or fills In submerged land as author¬ 
ized by statute within the limita¬ 
tions prescribed by statute.—Hol¬ 
land V. Fort Pierce Financing & 
Const. Co., 27 So.2d 76, 167 Fla. 649. 

91. U.S.—Davenport, etc., R. Co. v. 
Ren wick, Iowa, 102 U.S. 180, 26 L. 
Fd. 61 . 

46 C.X p 513 note 12. 


93. N.J.—McAndrciws, etc., Co. v. 

Camden, 78 A. 232, 78 N.J.Fd. 244. 
46 C.J. p 513 note 13. 

93. N.J.—^Attorney-General v. New 
Jcr.sey Cent. R. Co., 59 A. 348, 68 
N.J.FQ. 198, affirmed 06 A. 418, 70 
N.J.Eq, 797. 

94. R.I.—Horgan v. Jamestown, 80 
A. 271, 32 R.I. 628. 

95- N.Y.—Harway Impr. Co. v. 
Partridge, 197 N.Y.S. 166, 203 App. 
Div. 174, affirmed 142 N.E. 286, 236 
N.Y. 663. 

45 C.J. P 613 note 16. 

96, N.Y,—Harway Impr. Co. v. 
Partridge, 197 N.Y.S. 1*66, 203 App. 
Div. 174, affirmed 142 N.E. 285, 236 
N.Y. 563. 

97, Conn.—^Nichols v. Lewis, 16 
Conn. 137. 

96, Vt.—Austin v. Rutland R. Co., 
46 Vt. 216. 


99. Wash.—Sijattlo r, Algar, 210 P, 
D64, 122 Wash. 367. 

1- Wis.—Munro v. Mellke, 227 N.W. 
394, 200 Wis. 107. 

2, Kan.—Intfen v. Hutson, 66 P.2d 
576, 14-5 Kan. 389. 

La.—Corpus Jnxis cited In. Begnaud 
V, Grubb & Hawkins, 26 So.2d 606, 
609, 209 I-a. 826. 

N.Y.—Mulry v. Norton, 3 N.B. 681, 
100 N.Y. 424, 63 Am.R. 206. 

45 C.X p 664 notes 45, 47. 

Matters considered 

In determining whether an island 
is part of the land on either side of 
a stream, account must be taken of 
a variety of circumstances, such as 
the relative size and permanence of 
the channels, the size of the island 
compared with the size of the 
stream, and the conformity or diver¬ 
gence of course between the meander 
line and the main channel.—Shoe¬ 
maker V. Hatch, 13 Nev- 261, 
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owns the land under water, it also owns the island,^ 
while, if the riparian owner has title to the bed, the 
island belongs to him up to the line of his owner¬ 
ship of the bed,^ and, if the riparian owner is not 
the owner of the bed of the stream, he is not the 
owner of the island,^ unless it has been granted to 
him.^ 

It has been stated broadly that at common law 
the boundary of an island is the line of ordinary 
high waterJ 

An error in omitting an island in navigable wa¬ 
ters from a survey does not of itself render such 
island less a part of the public domain and does not 


divest the United States of title to such island.^ 

§ 116. - Acquisition or Alienation 

The United States, a state, or a county, in which title 
to an island in navigable waters Is vested, as a general 
rule may sell or dispose of such island. 

Except as restrained by statute,^ islands owned 
by a state may be sold and disposed of by it^O in 
accordance with statutory provisions,provided 
such statutes are not unconstitutional.^^ 

By virtue of some statutes islands within a coun¬ 
ty are granted to, or title thereto is vested in, such 
county,^^ and such islands are subject to disposition 


3. Or.—Corpus Juris cited in Katz 
V. Patterson, 296 P. 54, 55, 135 Or. 
439—State v. Imlah, 294 P. 1046, 
135 Or. 66—Corpus Juris cited in 
Smith V. P. J, McGowan & Sons, 
234 P. 183. 194. 131 Or. 631. 

Tex.—Maufrais v. State, 180 S.W.2d 
144, 142 Tex. 559. 

45 C.J. P 5'64 note 45. 

Statutory provisions 

In some states, by statute, islands 
and accumulations of land formed in 
the beds of navigable streams belong 
to the state if there Is no title or 
prescription to the contrary.—State 
V. Loy, 20 N.W.2d 668. 74 N.D. 182— 
45 C.J. p 564 note 45 [c]. 

Acquisition from United States 
The state in its proprietary right 
owns an Island existing in public 
waters located within a school sec¬ 
tion which has been granted by the 
federal government to the state.— 
Pwoherts v. Taylor, 181 N.W. 622, 47 
N.D. 146. 

4. Ky.—Whitson v. Morris, 201 S.W. 
2d 193, 304 I^y. 447. 

Or.—State V. Imlah, 294 P. 1046, 135 
Or. 66. 

9 C.J, p 186 note 85, p 193 note 45 
[c]—45 C.J. P 664 note 47. 
Ownership of flats adjoining island 
Me.—Hill V. Lord, 48 Me. 83. 

9 C.J. p 182 note 54 [b]. 

5. Kan.—Intfen v. Hutson, 65 P.2d 
576, 145 Kan. 389. 

Mo.—Perkins v. Adams, 33 S.W. 778, 
132 Mo. 131. 

•Island not accretion 

If land formed by deposits of soil 
made by a river or by recession or 
abandonment of river’s former bed 
was an island and not accretions to 
river bank, it did not belong to ri¬ 
parian owner, even though a system 
of dikes built by federal government 
along river bank adjacent to such 
owner’s land caused the formation of 
such island or contributed to the 
formation thereof after it was 
formed.—Peterson v. City of St. Jo¬ 
seph, 156 S.W.2d 691, 348 Mo. 954. 
e Ark.—Mills v. Protho, 219 S.W. 
1017, 143 Ark. 117. 


Mo.—McBaine v. Johnson, 65 S.W. 
1031, 155 Mo. 191. 

7. U.S.—Stewart v. U. S., Cal., 62 
S.Ct. 1154, 316 U.S. 354. 86 L.Ed. 
1529. 

An owner of an island in the Great 
Iiakes has title only to the water 
line.—People v. Warner, 74 N.W. 705, 
116 Mich. 228. 

Island in river constituting interna¬ 
tional boundary 

The title of owners of an island 
in the Niagara River extends to the 
mean water line of the river, and 
they have no title to the bed there¬ 
of, or to the sand and gravel deposit¬ 
ed therein.—Strawberry Island Co. v. 
Cowles, 140 N.Y.S. 333, 79 Misc. 279. 
Absolute or qualxflod title 

With respect to an island in the 
Allegheny River, the view has been 
taken that the owner had absolute ti¬ 
tle to the ordinary high-water mark 
but that, between that line and the 
ordinary low-water mark, his title 
was qualified.—Scanlon v. Iron City 
Sand & Gravel Co., 29 A.2d 82, 345 
Pa. 535. 

8. Mont.—Bode v. Rollwitz, 199 P. 
688, 60 Mont. 481. 

8 . Ark.—State v. Guthrie, 156 S.W. 
2d 210, 203 Ark, 60—Reed v. Wil¬ 
son, 260 S.^^ 438, 163 Ark. 520. 
Tex.—Texas Channel & Dock Co. v. 
State, 135 S.W, 622, 104 Tex. 168 
—Roberts v. Terrell, 110 S.W. 733, 
101 Tex. 677. 

Invalidity of deed of Island land not 
subject to sale see infra § 124. 

10. Or.—Taylor Sands Fishing Co. 

V. State Land Bd., 108 P. 126. 56 
Or. 157. 

What passes by conveyance of island 
see infra § 124. 

Whether conveyance of riparian land 
conveys island see infra § 121. 

11 . Ark.—Wilson v. Guthrie, 244 S. 

W. 338, 156 Ark. 315. 

45 C.J. P 664 note 62, 

What constitutes island 

(1) In a case in which a purport¬ 
ed sale of an island by the state pur¬ 
suant to statute was involved, it was 
stated that in order to constitute an 
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island in a river, it must be of a 
permanent character, not merely sur¬ 
rounded by water when the river is 
high, but permanently surrounded by 
a channel of the river, and not a 
sand bar, subject to overflow by the 
rise of the river and connected with 
the mainland when the river is low. 
—Crow V. Johnston, 194 S.W.2d 193, 
209 Ark. 1053. 

(2) Some statutes confer on the 
state land commissioner discretion 
to determine whether particular land 
is island land subject to sale or is 
land of a different class, where there 
is doubt and uncertainty as to the 
character of the land. 

U. S.—State of Arkansas ex rcl. Nor¬ 
wood V. Rust Land & Lumber Co., 
D.C.Ark., 61 P.2d 555. 

Ark.—Lewis v. Owen, 225 S.W. 648, 
146 Ark. 469. 

(3) Evidence held sufficient to 
show that certain lands were islands 
subject to sale by the state.—Wil¬ 
liamson V. Chicago Mill & Lumber 
Co., D.C.Ark., 51 P.2d 551, modified 
on other grounds, C.C.A., Williamson 

V. Chicago Mill & Lumber Corpora¬ 
tion, 59 F.3d 918. 

Appropriation for railroad right of 
way 

Under some constitutional and 
statutory provisions, land belonging 
to the state situated on an island is 
subject to appropriation by a rail¬ 
road company for use as a right of 
way.—Texas Channel & Dock Co. v. 
State, 136 S.W. 622, 104 Tex. 168— 
Rockport V. Port Aransas Railroad 
Co. V. Texas, Tex.Civ.App., 135 S.W. 
263. 

12 . Kan.—^Winters v. Myers, 140 P. 
1033, 92 Kan. 414. 

45 C.J. p 664 note 63. 

13. Mo.—Ancona Realty Co. v. 

Frazier, 41 S.W, 2d 820, 328 Mo, 
750. 

45 C.J. i> 561 note 57, p. 565 note 58. 

State has power to transfer islands 
to cotuity in which such island is lo¬ 
cated to be held by such county for 
school purposes.—Hecker v. Bleish. 
3 S.W.2d 1008, 319 Mo. 149. 
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by the county.^^ The United States may, by grant, 
transfer title to an island which is vested in it,^^ 

Title to islands, in a navigable stream cannot be 
acquired by actual settlement and improvement ex¬ 
cept where the statutes so provide.It has been 
stated broadly that the only title that may be ac¬ 
quired to land on an island which has more or less 
recently been formed, which has not been included 
in a government survey, and which is not claimed 
by the United States, the state, or a county, is the 
title of occupancyd'^ 

§ 117. - Islands Formed before or after 

Statehood 

Islands In navigable waters which are In existence 
when a state Is admitted to the Union do not neces¬ 
sarily pass to the state; the question whether islands 
which are formed after the admission of the state be¬ 
long to the state or to an adjacent riparian owner de¬ 
pends on local law. 

Islands formed before the admission of a state to 
the Union do not necessarily pass to the state on its 
admission to the Union,but may remain the prop¬ 
erty of the United States,subject to disposition by 
it,-^’ at least where the islands have been surveyed 
by the United States;-^ and the rule may apply, 
even though an island was not included in a sur¬ 
vey prior to the admission of the state,at least 
where the island is large and of stable formation, 
although, according to some authorities, the state 
may have title to small unsurveyed islands not 


claimed by the federal governments^ 

If islands are formed after the admission of a 
state to the Union, the question whether they belong 
to the riparian owner or are the property of the 
state is governed by local law,-^ since they are the 
property of the state according to the rule obtain¬ 
ing in some jurisdictions.-^ 

§ 118. Possession and Other Rights in Gen¬ 
eral 

The right of Individuals to obtain a right to ex¬ 
clusive possession of an island in navigable waters by 
t/irtue of discovery has been denied. 

Individuals cannot obtain a right to the exclusive 
possession of islands in the sea by virtue of discov¬ 
ery,hut they may be entitled to the possession of 
material obtained on the island after the expendi¬ 
ture of labor and money,and a person in posses¬ 
sion of unsurveyed government land on an island 
and claiming it against everybody except the United 
States may be entitled to have his possession pro¬ 
tected as against a mere trespasser.Where a ri¬ 
parian proprietor has the right of possession and use 
of the bed of the stream between low-water mark 
and the navigable channel, he has the right of pos¬ 
session and occupancy of an island formed on the 
bed of the stream within such limits.^^ 

It has been held that the owner of an island is 
not entitled to recover damages for interference 


Island in possession of another 

Title to island and accroilon there¬ 
to after tho enactment of .statute 
vesting title in county vested in 
county, even though the island was 
in possession of anotlier, in the ab¬ 
sence of a showing of acquisition of 
titUi by such other by adverse pos¬ 
session.—Ancona Realty Co. v. 
l^razier, 41 S.W.2d 820, 32$ Mo. 750. 

14. Mo.—Moore v. l^armcr, 5'6 S.W. 
402, 150 Mo. 33, 79 Am.S.R. 504. 

45 CJ. p 5G5 note 69. 

Action to determine title 

In action to determine title to an 
island, whether plalntin''s part of 
original island purchased from coun¬ 
ty \va.s severed from rest of island 
by change in channel, and whether it 
Increased in size and changed in 
Shape BO that it now covered a dif¬ 
ferent area, was for the Jury under 
the evidence.—Smith v. Wallace, 119 
S.W.2d 813, 343 Mo. 1. 

15. TJ.S.—U. S. V. Property on Pinto 
Island, D.C.Ala., 74 l\Supp. 92. 

15. l>a.—Johns v. Davidson, 16 Pa. 
612—-In re Islands, 25 Pa-Dist 
564. 

Acquisition by adverse possession 
see Adverse Possession § 9. 


17. Mo.—Campbell v. Brown, 130 S. 

W. 50, 146 Mo.App. 319. 

IS. Idaho.—Callahan v. ITice, 146 P. 
732, 26 Idaho 745. 

19. Idaho.—Callahan v. Price, su¬ 
pra. 

Marsh island 

U.S.—U. S. V. Property on Pinto Is¬ 
land, D.C.Ala., 74 F.Supp. 92. 

20. U.S.—U. S. V. IToperty on Pinto 
I.sland, supra. 

Idaho.—Callahan v. Price, 146 P. 732, 
26 Idaho 746. 

21. U.S.—^Wlddicombe v. Murphy, C. 
C.Mo., 118 F. 295. 

Mo.—Stoner v. Royar, 98 S.W. 601, 
200 Mo. 444. 

22. Okl.—State v. Nolegs, 139 I\ 
943, 40 Okl. 479. 

23. U.S,—Moss V. Rainey, Idaho, 36 
S.Ct. 183, 239 U.S. 638, 60 L.Ed. 
425. 

45 C.J. P 565 note 73. 

Evidence held sufficient to refute 
inference that an island was not in 
exi.stence at the time of a survey 
prior to the admission of the state, 
which might arise from the fact that 
tho island was not referred to in the 
field notes and plat. —Moss v. Ramey, 
supra. 


24. Kftn.—.Steekel v. Vancil, 141 P. 
5,50. 92 Knn. 591. 

45 C.J. p 565 note 76, 

Island lu navigable lake, which 
had never been meandered or includ¬ 
ed in a survey by the federal gov¬ 
ernment and which had beem treated 
by such government m a part of the 
lake bed. w'as abandoned and title 
vested in the state.—Flisrand v, 
Madi.son, 153 N.IV. 70C, 35 S.D. 457. 

25. U.S.—Widdicombe v. Murphy, C. 
C-Mo.. 118 F. 295. 

45 C.J. p 565 note 74. 

2S. Mo.—-Heeker v. Blcish, 3 S.W. 

2d inOS, 319 Mo. 149. 

N.n.—State v. Loy, 20 N.W.2d *668, 
74 N.D. 182. 

45 C.J. p 565 note 75, 

27. K.y.-'-American Guano Co. v. U. 
S. Guano Co., 44 Barb. 23. 

23. N.Y.—Aineriv''an Guano Co. v. U. 
S. Guano Co., supra. 

29. Or.—Switzler v. Earnheart, 117 
P. 296, 59 Or. 344, appeal dismissed 
34 S.Ct. 327, 231 U.S, 766, 68 D.Bd. 
472. 

45 C.J. p 566 note 79. 

30. U.S.—Hall V. Hobart, Minn., 186 
F. 426, 108 C.C.A. 348. 
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with access to the island resulting from an in¬ 
creased flow in a navigable channel which has been 
caused by the erection of a dam above the island,31 
at least where such owner's title extends only to 
low-water mark, ^2 notwithstanding the channel is 
not in fact navigable at all seasons and under all 
conditions.23 The right of the owner of an island 
to recover damages for the prevention of the over¬ 
flow of the island by flood waters with resultant de¬ 
posits to the enrichment of the soil, which has re¬ 
sulted from the erection of a dam above the island, 
has been recognized,34 provided the use or control 
of the flood waters by the person who erected the 

dam is unreasonable.35 


In some jurisdictions an owner of an island is en¬ 
titled to recover the value of sand and gravel where 
it has been taken by another person from the island 
above low-water mark,3S but not where it has been 
taken from land submerged by the construction of 
a government dam and title to the land has been 
acquired by the government in eminent domain pro- 
ceedings.37 

It has been held that one who has acquired title 
to an island by adverse possession is entitled to ri¬ 
parian rights incident to the title,38 which rights ex¬ 
tend to the thread of the stream in the contiguous 
channel between the island and the shore of the 
stream.39 


VIIL CONVEYANCES AND CONTRACTS 


§ 119. Transfer of Riparian Land 

As a general rule, the extent and location of land 
adjacent to navigable waters which is conveyed by deed 
or grant are determined by the terms of the deed or 
grant duly construed. 

In general, the extent and location of land ad¬ 
jacent to navigable waters conveyed or granted de¬ 
pend on the terms of the deed or grant duly con- 
strued.^0 Generally, riparian land owned by a mu¬ 
nicipality may be alienated ;4l and a reservation 
from’sale of riparian land, to remain forever for 
public use, docs not prevent a conveyance thereof 
to a railroad company for such purpose ;42 but, 


where riparian land is reserved from sale for pub¬ 
lic use, the owners of lands abutting thereon ac¬ 
quire such an interest therein that they may en¬ 
join an absolute conveyance of the property for 
private purposes.43 It will be presumed that per¬ 
sons who entered into a contract of sale of riparian 
lands by one to the other did so in view of a prior 
decision of the highest court of the state relative to 
the boundaries of riparian lands.^4 

§ 120. -As Conveying Land under Water 

a. Public grants 

b. Private conveyances 


31. U.S.—Tallassee Power Co. v. 

Clark, C.C.A.Tenn., 77 F.2d 601, 

32. U.S.—Tallassee Power Co. v. 

Clark, supra. 

33. U.S.—Tallassee Power Co. v. 

Clark, supra. 

34. U.S.—Tallassee Power Co. v. 

Clark, supra. 

Questions of faot 

Evidence was regarded as suffi¬ 
cient to require submission to jury, 
as questions of fact, whether flood 
waters were ordinary or extraordi¬ 
nary, whether defendant’s control 
thereof substantially injured plain¬ 
tiffs’ lands, and amount of damages 
thereto.—Tallassee Power Co; v. 
Clark, supra. 

35. U.S.—Tallassee Power Co. v. 
Clark, supra. 

36. Tenn.—Stanton v. Herbert, 211 
S.W. 353, 141 Tenn. 440. 

VV.Va,—Union Sand, etc., Co. v. 
Northcott, 136 S.E. 589, 102 W.Va. 
619. 

37. Tenn.—Stanton v. Herbert, 211 
S.W. 353, 141 Tenn. 440. 

38. Ill.—Davis V. Haines, 182 N.E. 
718, 349 Ill. 622. 

39. Ill.—Davis v. Haines, supra. 


40. U.S.—Spreckles v. Brown, Ha¬ 
waii, 29 S.Ct. 256, 212 U.S. 208, 53 
L.Ed. 476—Thomas B. Bishop Co. 
V. Santa Barbara County, C.C.A. 
Cal., 96 F.2d 198, certiorari denied 
Santa Barbara County v. Thomas 
B. Bishop Co., 50 S.Ct. 84, 305 U.S, 
623, 83 L.Ed. 398. 

Cal.—Swarzwald v. Cooley, 31 P.2d 
381, 220 Cal. 438—Swarzwald v. 

Cooley, 103 P.2d 580, 39 Cal.App.2d 
306. 

Mass.—Baker v. Miller, 187 N.E. 699, 
284 Mass. 217. 

Mo.—Hart v. T. L. Wright Lumber 
Co., 196 S.W.2d 272, 355 Mo. 397. 
N.J.—Delaware, etc., R. Co. v. Han¬ 
non, 37 N.J.Law 625. 

N.Y.—Shean v. Loening, 88 N.T.S.2d 
6'58. 

45 C.J. p 565 note 91. 

Riparian rights in general see supra 
§§ 61-87. 

Reference to grovernmental section 
numbers 

In view of the reference in a pri¬ 
vate conveyance to the governmental 
section numbers and of the change in 
the shore line after the governmen¬ 
tal survey, the view was taken that 
the land which it was intended to 
convey was that embraced in the 
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government's plat and field notes. 
—Anderson-Tully Co. v. Campbell, 
10 So.2d 445, 193 Miss. 790. 

Iiiability for breach of warranty not 
shown 

Or.—Luscher v. Reynolds, 56 P.2d 
1158, 153 Or. 625. 

Land on both sides of river 

In trespass to try title, evidence 
that lands granted to plaintiffs' pre¬ 
decessor and defendants’ predeces¬ 
sor in 1831 had river as common 
boundary, that at time of grant river 
was navigable around a horseshoe 
bend but that later river cut a new 
course following sinking of steam¬ 
ship, warranted finding that land in 
controversy, although on opposite 
side of river, was included in grant 
to plaintiffs' predecessor in 1831.— 
Ross V. Green, Civ.App., 128 S.W.2d 
477, affirmed 139 S.W.2d 665, 135 Tex. 
103. 

41. La.—^New Orleans v. Hopkins, 13 
La. 326. 

42. Iowa.—Cook v. Burlington, 30 
Iowa 94, 6 Am.R. 649. 

43. Iowa.—^Cook V. Burlington, su¬ 
pra* 

44. Or.—^Armstrong v. Pincus, 158 P. 
662, 81 Or. 156. 
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a. Public Grants 

Subject to certain qualifications and limitations, a 
public grant of riparian land bounded by navigable wa¬ 
ter Is construed strictly against the grantee in determin¬ 
ing whether title to land under water passes to the 
grantee, and usually title to land under water is not 
transferred by such a grant. 

In determining whether a public grant of land 
bounded by navigable water includes land under 
water, the rule has been announced that such a 
grant is to be construed strictly against the gran¬ 
tee,and in favor of the sovereign or state,but 
the view has been taken in some cases that the rule 
is subject to certain limitations.'^^ has been held 
or recognized that usually a public grant of land 
bounded by navigable water does not pass title to 
land under water, or, in other words, that, in the 
absence of language clearly indicating a different 
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intent, title to land below high-water mark does not 
pass by a public grant of riparian lands,such as a 
crown or sovereign grant,a grant during the 
colonial period,a state,5- or municipals^ grant, or 
a federal grant or patent of public lands54 located in 
a territory55 or in certain states.56 in some juris¬ 
dictions title under a grant may extend to low-wa¬ 
ter mark.57 

With specific reference to grants or patents trans¬ 
ferring riparian land bounded on tidewater, usually 
such grants or patents arc presumed to carry title 
to high-water mark only,58 and, accordingly, title to 
land under water, in which the tide ebbs and flows, 
is not acquired by the grantee or patentee, if there 
is no intention to extend title below high-water 
mark,59 as, for example, in the case of a royal, pro¬ 
prietary, or like grant during the colonial period,59 


45. U.S.—Shlvoly V. nowll)y, Or., 14 
S.Ct, 648, 1'52 U.S. 1, 58 L.Ed. 381. 

45 O.J. p 660 note 97. 

46. N.Y.—Wo.st VirKinia Pulp, etc., 
Oo. V. Pock, 178 N.Y.S. 6G3, 189 
App.TMv. 280—ThompMOn v. Ft. 
TVUUcr Pulp, <!tc., Oo,, 181 N.Y.S, 
714, 111 Mifsc. 477, ruodifi-d on oth¬ 
er prroundH 18G N.Y.S. 817, 105 App. 
Dlv. 271. 

47. N.Y.—Starkc-IJelknap v. Now 
York Cent. II. Co.. 188 N.Y.S, 820. 
197 Ai)p.T>iv. 249, anirniod PUS N.K 
475, 234 N.Y. GOO—FuIton 

etc., Co. V. Stat(‘, 11G N.Y.S. 1000, G2 
Mine. 180—Hard(‘H v. nonnnn, 114 
N.Y.S. 1008, 1102, 1102, G2 
428, aairnuKl 120 N.Y.S. 722. 144 
App.Div. 772, anirmcd 101 N.K. 
1004, 207 N.Y. 746. 

48. Tox.—Divcr.slon I-nlrc Club v. 
Heath, 86 S.W.2d 443, 120 Tex. 120 
—Town of ItefuKio v. llearil, Civ. 
App., 95 B.W.2d 1008, re.vers(‘d in 
part on otln^r grounds Heard v. 
Town of riefujjio, 103 S.W.2d 728. 
129 Tex. 349. 

46 O.J. p 500 note 99. 

49. Or.—Gatt V. Hurlburt, 284 P. 
172, 131 Or. 554, relnjariUK denied 
280 l\ 151, 132 Or. 415. 

46 C.J. p 560 note 1, p 567 note 8. 

50. U.S.—-Shively v. Bowlby, Or,, 14 
KS.Ct. 648, 153 U.S, 1, 38 H.Fd. 331. 

45 C.J. p 566 note 2. 

61. N.Y.—City of New York v. Wil¬ 
son <& Co., 16 N.B.3d 408. 278 N.Y. 
86, rearmament denied 16 N.ro.2d 
850, 278 N.Y. 702. 

46 C.J. p <566 note 3. 

52. U.S.—Port of Seattle v, Oregon, 
etc., P. Co.. Wash., 41 S.Ct 237, 
256 U.S. 66, 65 L.Ed. 600. 

45 C.J. p 6C6 hota 4. 

Shore 

The shore does hot pass with a 
tyrant of the upland from the state, 
since the shore is a separate class 
of property and the grant from the 


state pass(‘.s only what is exi>re.v.««ly 
mentioned.—Harllnm v. Christensen, 
109 P.2d 685, IGG Or. 17. 

53. N.Y.—Somerville v. New York, 
153 N.Y.S. 253, 80 Mine. ISS. 

54. U.S.—Taylor v. U. S., C.CIA. 
Wa.sh., 44 F.2d 531—T>onovan-Hop- 
ka-Niimernan Oo. v. Hope Humber 
Mfjr. Co.. Idaho, 194 F, C43, 115 
O.O.A. 1. 

Idaho.—Callahan v. ITice, 146 P. 732, 
2G Idaho 745. 

Okl.—Viektu-y v. Yahola Sand 
Gravel Co,, 12 r.2a 881, 158 Okl. 
120 . 

Or.—Hu.<?rher v. Ileynolds, 56 P.2d 
1158, 153 Or. 625—State v. Imlah, 
294 P. 1046, 135 Or. 66, 

45 <!.J, p 5GG note 6. 

llowover, it has been .stated broad¬ 
ly that ‘'when the United Stale.s sur¬ 
veyed its lands alonpr the banks of a 
navljyable river, and hn.s .s^Ul and 
convcy(‘d such lands by subilivi.sions, 
Us pat<‘nt conveyed tho title to all 
the lands lyinj? between the meander- 
in line and tho thread of the river. 
unle.ss previous to the issuance and 
delivery of such patent it had also 
surveyed such lands as ^yovernment 
subdivisions or had exprc.s.^jly re¬ 
served them when so surveyed.*'— 
Hobart-Lco Tie Co. v. (Jrabnor, 219 B. 
W. 975, 977, 206 Mo.App, 96. 

Xiaxtd on C^reat Sjakes 
Mich.—Hilt V. Weber, 233 N.W. 169, 
'262 Mich. 198, 71 A.L.R. 1238. 

55. N.D.—State v, Loy, 20 N.W,2d 
'668, 74 N.D. 183. 

Utah.—State v, Rolio, 262 P, 987, 71 
Utah 91. 

45 C.J. p 467 note 7, 

56. La.^—Perry v. Hoard of Com'rs 
of Caddo Hovee Dist., Cl So. 611, 
132 Ha. 415. 

45 C.J. p 667 note 8. 

57. Minn,—State v. Hongryear Hold¬ 
ing* Co., 29 N.W.2d 667, 224 Minn, 
451. 


Pa.—Citizens Electric Co. v. Su.sque- 
hanna Room Co., 113 A. 659, 270 Pa. 
517—Sliaw V. llobin.son, 106 A. 631, 
263 I?a. 311. 

Under statute 

N.D.—Gardner v. Green, 271 N.W. 
775, 67 N.D. 268. 

58. N.Y.—City of New York v. Felt- 
man, 2i:; .V.Y.S. 625, 230 App.Div. 
299, niudifiod on other grounds In 
re IhUdie. Reach in City of New 
York, J76 N.H, 5, 266 N.Y. X56. 

9 C..T. p 182 nid- 57. 

59. U.S.—Obh inn v. Creeth. C.C.N. 
Y., 67 F. 303. 

N.Y.—(Nty of New York v. Wilson & 
Oo.. 15 N.K.2d 4US, 278 N.Y. 86, re- 
argument denied 16 N.P3.2d 850, 278 
N.Y. 702—CainjibeU v. Uodgens, 170 
N.Y.S. 258. 182 App.Div. 791— 

Hansom v. Shaeffer, 274 N.Y.S, 570, 
153 Misc. 199, moditled on oth'T 
grounds 279 N.Y.S, 720. 243 App. 
Div. 858—Wiswali v. Hall. 3 Paige 
313. 

0 C.J. p 182 note 57. p 184 note 70—45 
C.J. p 606 note 2 [a]. 

Grant of land lapped Tby open sea 
Excluding grants bounded by bays, 
harbors, and Iniot.M, grant of land 
lapped by optm s^a carried title, at 
common law, to high-water mark.— 
City of New York v. Feltman, 243 N. 
Y.S. 625, 230 App.Div, 299, modifled 
on other grounds In re Public I^each 
in City of New York, 176 N.B. 5, 
250 N.Y. 156. 

CO. U.S.—Oblenis v. Creeth, C.C.N. 
Y., 67 F. 303. 

N.J.—Gough V. Bell, 21 N.J.Haw 'SS 
—Amos V. Norcross, 43 A. 195, 68 
N.J.Eq. 256. 

N.Y.—City of New York v. Wil-son 
& Co.. 15 N.I0.2d 408, 278 N.Y. 86, 
reargument denied 16 N.R2d 850, 
278 N.Y. 702—Public Beach, Bor¬ 
ough of Brooklyn, v. We.st Tentli 
Street Realty Corp., 176 N.B. 173, 
266 N.Y. 222—In re I’ublic Beach 
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or grants or patents by a state,by a municipal¬ 
ity,or by the federal governments^ In general, 
words must be employed in the grant clearly indi¬ 
cating the purpose or the intent to convey lands un¬ 
der tidal water, in order to pass title thereto.S4 A 
particular grant or patent of land bounded on tidal 
water may be so worded and construed, however, as 
to convey to low-water mark.SS In some jurisdic¬ 
tions, by virtue of a colonial ordinance, a convey¬ 
ance by public authorities of land bounded on tidal 
water may pass title to low-water mark to the ex¬ 
tent that the tide does not ebb more than a speci¬ 


fied distance,S6 arid may include adjacent flats.s^ 

In some jurisdictions a presumption obtains to 
some extent at least that a patent or grant of ripa¬ 
rian land bounded on navigable nontidal water car¬ 
ries title to the thread or center.®® Accordingly, a 
patent or grant of land bounded on navigable non¬ 
tidal water carries title up to the thread or center 
if there is nothing in the grant or patent to show 
a contrary intention,®9 and the rule may, be applica¬ 
ble where the grant or patent is by the federal gov¬ 
ernment,'^® or by the state,but in some of these 
jurisdictions certain qualifications or limitations of 


in City of New Tork, 176 N.E. 5, 
256 N.T. 156--New York v. Hart, 
95 N.T. 443. 

9 C.J. p 182 note •57—45 C.J, p 566 
note 3 [a]. 

Boundary on ‘‘main ocean^’ 

N.Y.—In re Public Beach in City of 
New York, 176 N.E. 5, 256 N.Y. 
156. 

61. S.C.—Cape Romain Land & Im¬ 
provement Co. V. Georgia-Carolina 
Canning Co., 146 S.E. 434, 148 S.C. 
428. 

9 C.X p 182 note 57. 

Question for trier of facts 
S.C.—Cape Remain Land & Improve¬ 
ment Co. V. Georgia-Carolina Can¬ 
ning Co., supra. 

62. N.Y.—In re Riverside Park, 76 
N.E. 166, 182 N.Y. 361, 108 Am.S.R. 
SOO. 

63. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 548, 152 U.S. 1, 38 L.Ed. 331. 

9 C.J. p 1S2 note 67—46 C.J. p 567 
notes 7 [a] (1), 8 [a]. 

Meander line designated in patent 
U.S.—U. S. V. Boynton, C.C.A.Wash., 
53 E.2d 297. 

Cal.—Den v. Spalding, 104 P.2d 81. 39 
Cal.App.2d 623. 

64. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 548, 152 U.S. 1, 38 L.Ed. 331. 

N.Y.—In re Riverside I'ark, 75 N.E. 
156, 182 N.Y. 361, 108 Am.S.R. 
800. 

9 C.J. p 182 note 58—45 C.J. p 666 
note 2 [a]. 

65. N.Y.—Bardes v. Herman, 114 N. 
Y.S. 1098. 62 Misc. 428, affirmed 129 
N.Y.S. 723, 144 App.Div. 772, af¬ 
firmed 101 N.E. 1094, 207 N.Y. 745. 

45 C.J. p 567 note 14. 

Effect of statute 

It has been held, with respect to a 
grant of land by a state to the Unit¬ 
ed States which fixed the boundary at 
the line of high-water mark on tidal 
waters, that, by virtue of a state 
statute providing that the limits or 
bounds of tracts of land lying on 
certain waters should extend to low- 
water mark, the United States ac¬ 
quired the land out to low-water 
mark, with all the incidents of such 


property and coincident jurisdiction. 
—French v. Bankhead, 11 Gratt. 136, 
52 Va. 136. 

66. Mass.—Burke v. Commonwealth, 
186 N.E. 277, 283 Mass. 63. 

9 C.J. p 182 note 60 [a] (1). (6). 

67. Mass.—Burke v. Commonwealth, 
supra—Porter v. Sullivan, 7 Gray 
441—Codman v. Winslow, 10 Mass. 
146. 

Me.—^Proctor v. Maine Cent. R. Co., 
52 A. 933, 96 Me. 458. 

9 C.J. p 182 note 64. 

68. N.Y.—Fulton Light, etc., Co, v. 
State. 94 N.E. 199, 200 N.Y. 400, 37 
L.R.A.,N.S., .307, reargument denied 
95 N.E. 1129, 202 N.Y. 543. 

9 C.J. p 185 note 81. 

State patent or graat 

It has been hold or recognized that 
the presumption that title passes as 
far as the center of particular 
streams obtains with respect to a 
patent or grant by a state, at least 
where the conveyance is for a con¬ 
sideration and there is nothing to in¬ 
dicate that the state intended to ex¬ 
cept the bed of the stream.—Fulton 
Light, etc., Co. v. State, supra—Ful¬ 
ton Light, etc., Co. v. State, 116 N.Y. 
S. 1000, 62 Misc. 189. 

Nature of rule 

The rule that a grant of land 
bounded by a nontidal stream is pre¬ 
sumed to convey to the thread of the 
stream is a rule of construction to 
be used in ascertaining the true in¬ 
tention of the parties.—^Waterford 
Electric Light, Pleat & Power Co. v. 
State, 191 N.Y.S. 657, 117 Misc. 4 80, 
modified on other grounds 203 N.Y.S. 
858, 208 App.Div. 273, alllrmed 147 
N.E. 225, 239 N.Y. 629. 

69. N.J.—Lower Tp. v. City of Wild¬ 
wood, 31 A.2d 807, 130 N.J.La-w 
186—Attorney General v. Delaware, 
etc., R. Co., 27 N.J.Eq, 631. 

N.Y.—^Waterford Electric Light, Pleat 
& Power Co. v. State, 191 N.Y.S. 
657, 117 Misc. 480, modified on oth¬ 
er grounds 203 N.Y.S. 858, 208 App. 
Div. 273, affirmed 147 N.E. 225, 239 
N.Y. 629. 

9 C.J. p 185 note 81—45 C.J. p 667 
note 13. 


70. Wis.—Farris v. Bentley, 124 N. 
W. 1003, 141 Wis. 671, 674. 

9 C.J. p 186 note 81—45 C.J. p 667 
note 13. 

Nonmeandered lakes 
Patentee of land bordering on non- 
meandered lakes, conveyed by ordi¬ 
nary governmental sectional descrip¬ 
tions, takes all land within bound¬ 
aries of governmental description.— 
Munro v. Meilke, 227 N.W. 394, 206 
Wis. 107. 

limitation of title 
Where federal government granted 
to patentees title to lands subject to 
public use, state holds in trust for 
public all rights incident to public 
use.—Nekoosa Edwards Paper Co. v. 
Railroad Commission, 228 N.W. 144, 
201 Wis. 40, rehearing denied 229 N. 
W. 631, 201 Wis. 40, affirmed 61 S.Ct 
352, 283 U.S. 787, 75 L.Ed. 1415. 

71. N.T.—Pulton Light, etc., Co. v. 
State, 94 N.E. 19D, 200 N.Y. 400, 
.37 L.R.A.,N.S., 307, reargument de¬ 
nied 9'5 N.E. 1129, 202 N.Y. 543. 

Wis.—Farris v. Bentley, 124 N.W. 

1003, 141 Wis. 671. 

9 C.J. p 185 note 81—45 C.J. p 567 
note 13. 

In G-eorgia 

(1) Under a grant by the state, 
prior to the adoption of the first 

' Code, of riparian land on the east 
side of the Chattahoochee River, 

I north of parallel of latitude thirty- 
one, above tidewater, where the west 
bank of the river was the boundary 
between Georgia and Alabama, the 
grantee took title as far as the west 
bank of the river, in the absence of 
contrary expressions in the grant.— 
Florida Gravel Co. v. Capital City 
Sand & Gravel Co., 154 S.E. 265, 170 
Ga. 855—Jones v. Water Lot Co., 18 
Ga. 639—Young v. Harrison, 6 Ga. 
130. 

(2) A grant by the. state made un¬ 
der the same circumstances as de¬ 
scribed in the preceding note except 
that the riparian land granted was 
situated on the Chattahoochee Rivei- 
south of parallel thirty-one, where 
such river was the boundary between 
Georgia and'Florida, carried title to 
the middle or thread of the river. 


249 



§ 120 


NAVIGABLE WATERS 


65 C.J.S. 


the rule obtainJ^ In other jurisdictions, however, 
one claiming under a federal grant or patent of ri¬ 
parian land bounded on navigable nontidal water 
does not acquire title to the thread of the stream,'^^ 
and according to some authorities a like rule applies 
with respect to a state grant or patent.'^^ Jn some 
cases in jurisdictions in which the rule obtains that 
title docs not pass as far as the thread of navigable 
nontidal waters, it has merely been laid down that 
the grantee takes title only as far as the edge of 
the stream or water,or that title passes only as 
far as the high-water mark,76 or as far as low-wa¬ 
ter mark.’^7 


While questions as to the title conferred by a 
federal grant or patent of land within a territory 
are determinable by federal law,'^S and not by the 
laws of a state subsequently admitted to the Un¬ 
ion,federal patents or grants, made after the ad¬ 
mission of a state to the Union, of riparian lands 
situated within that state in general are construed 
and given effect, with respect to whether title to 
land under water passes, according to the law of 
that state,and the patentee may have title below 
high-water mark where, by the law of the state, it 
attaches as an incident to the ownership of riparian 
lands.^^ 


in the absence of anything- In the 
grant showing a contrary intention. 
—Florida Gravel Co. v. Capital City 
Sand Sc Gravel Co., supra. I 

(3) In such rase ownership of the 
soil, ao acquired, under the rivcir to 
the middle or thread was subservient 
to public rights, oxclusivo as to a’l 
others except the state and the gen¬ 
eral government, and even as to them 
except as the properly constituted 
authorities might act in protecting, 
preserving, or improving such rights. 
—Florida Gravel Co. v. Capital City 
Sand Sc Gravel Co., supra. 

In Kentucky 

(1) The view has been taken that 
a grant carries title as far as the 
middle of the stream, unli'S.s the 
terms of the grant limit the right of 
property to the margin of the stream. 
—Kentucky huml)er Co, v. Green, 8 

S. W, 43<), 87 ICy. 257, 10 Ky.L. 132— 
9 C.J. p 185 note 81. 

(2) Apparently in some earlier 
cases, however, the view was taken 
that title extended only to low-wa¬ 
ter mark.—Hogan v. Mc.Murtry, 6 

T. B.Mon. 181—Cameron v. Beatty, 13 
Ky.Op. 242, 

72. N.Y.—Stewart v. Turney, 142 N. 
R 437, 237 N.Y. 117, 31 A.L.R. 2150 
—Waterford Electric Light, Heat 
Sc Power Co. v. State, 11)1 N.Y.S. 
657, 117 Misc, 480, modUled on oth¬ 
er grounds 20,3 N.Y.S, 858, 208 App. 
Div. 273, anirmod 147 N.E. 225, 239 
N.Y. G29—Canal Com'rs v. People, 
5 Wend. 423—Morgan v. King, 30 
Barb, 9, rcvcr.sed on other grounds 
35 N.Y. 454—Kingman v. Sparrow, 
12 Barb. 201. 

46 C.J. p 568 note 19. 
meandered lakes 

Patentee under federal patent of 
land bordering on meandered lakes 
takes only to water's edge.—Munro 
V. Meilke, 227 N.W. 394, 200 Wis. 107. 

73, Idaho.—Callahan v. Price, 146 
P, 732, 26 Idaho 732, overruling Ul- 
bright V. Basllngton, 119 P. 202, 
20 Idaho 539, Lattlg v. Scott, 107 
p. 47, 17 Idaho 506, Johnson v. 
Johnson, 95 P. 499, 14 Idaho 661, 
24 L.R,A.,N.S., 1240. 


9 C.J, p 186 notes 91, 93, p 187 note 
95—45 C.J. p 567 note 7 [a] (2). 

(3). 

74. Tenn.—Goodwin v. Thompson, 
15 Lea 209, 54 Am.R. 410. 

9 C.J. p 186 note 94, p 187 note 95. 
Xiuke 

(1) A call for a lake does not op¬ 
erate to Include the land under water 
to the center.—^Welder v. State, Tex. 
Oiv.App., 196 S.W. 868, error refused. 

(2) A call for the margin, edge of 
water, high-water or low-water mark, 
or shore or bank of a lake excludes 
the bed from the grant.—^Welder v. 
State, supra. 

(3) Although the grantee may un¬ 
der some circumstances hold an ex¬ 
cess, it was never the intemtion of 
the state to grant an exres.s, and, 
where call is for a point on a lake, 
there will not he an cxten.sion of a 
mile or more so as to include land 
to the center.—^Welder v. State, su¬ 
pra. 

In Pennsylvania 

(1) The rule stated in the text has 
been recognized.—iculmor v. Wil¬ 
liams, 15 A. 726, 122 Pa. 191, 9 Am.S. 
R. 88, 1 L.R.A. 603—9 C.J. p 187 note 
95. 

(2) Where a grant by the state of 
land bounded by a stream which was 
not at the time of the grant regard¬ 
ed as navigable passed title to the 
middle of the stream, the fact that 
such stream was subsequently de- 
clar(»d to bo a public highway by act 
of the legislature did not divest such 
title.—Coovert v. O'Connor, 8 Watts 
470. 

75. Cal.—Packer v. Bird, 11 P. 873, 
71 Cal. 134, afHrmed 11 S.Ct. 210, 
137 U.S. 661, 34 L.Ed. 819. 

9 C.J. p 186 note 91. 

76. Idaho.—Callahan v. Price, 146 P. 
732, 26 Idaho 746. 

9 C.J. p 186 note 94. 

77. Pa.—Fulmer v. Williams, 15 A. 
726, 122 Pa. 191, 9 Am..S.R. 88, 1 
L.R.A. 603. 

9 C.J. p 187 note 95. 
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Iiimitation of title 

According to some cases the title 
to land between high-water mark 
and low-water mark is subject to the 
qtmlification that the grantee must 
n<tt use such land so as to interfere 
with the public rights of navigation, 
fishery, and improvement of the 
.stream.—^Edwards v. Woodruff, 25 Pa. 
Super- 57'5—9 C.J. p 187 note 96. 

73. U.S.—Brower-XCIliott Oil, etc., 
Co. V. U. S., Okb. 43 S.Ct 60, 260 

U.S. 77, 88. 67 L.Kd. 140—Shively v. 
Bowlhy, Or.. 14 S.Ct 548, 152 U.S. 
1, 38 L.Ed. 331. 

79. U.S.—Brewer-TGHott Oil, etc., 
Co. V. IT. S.. Okb, 4.3 S.Ct. 60, 260 
U.S. 77, 88, C7 I..EI. 140. 

45 C.J. p 567 note 16. 

How(‘Vt‘r. in a case in whii'h the 
grant involved was made before 
.statehood, it was laid down broadly 
that in government pntfjits contain¬ 
ing no words showing purpo.se to de¬ 
fine riparian rights, the intention to 
abide by the state law is inferred,— 
Vickery v. Yahola Sand Sc Gravel 
Co., 12 P.2d S81. 158 Okb 120. 

80. Mich.—Hilt v. Weber, 233 N.W. 
159, 252 Mich. 198. 71 A.L.R. 1238. 

N.D.—Oberly v. ('’arpenter, 274 N.W. 

509, 67 N.H. 495. 

4'5 C.J. p 507 note 17. 

Bed of river proviomsly vested in 
state 

A patent from the United States 
covering subdivisions through which 
a navigable river flow.s does not con¬ 
fer title to the bed of the river where 
lands under water of the river had 
previously become the property of 
the state on its admission to the Un¬ 
ion.—Becker County v. Shevlin Land 
Co., 243 N.W. 433, 186 Minn. 401. cer¬ 
tiorari denied Shevlin Land Co. v. 
Becker County, Minn., 53 S.Ct. 117. 
287 U.S. 655, 77 L.Ed. 566. 

81. Wis.—Farris v. Bentley, 124 N. 
W. 1003, 141 Wis. 671. 

45 C.J. P 567 note 18. 

What law governs as to ownership of 
land under water generally see su¬ 
pra S 90. 
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b. Private Conveyances 

(1) In general 

(2) Conveyance to high-water or low- 

water mark or water’s edge 

(3) Conveyance to thread of stream 

(1) In General 

In general, there Is a presumption with respect to 
private conveyances that the grantor of riparian lands 
intends to convey whatever title he has to land under 
water, in the absence of a clearly expressed intention 
to the contrary, and usually title to land under water, 
which is vested in the grantor, will pass by a convey¬ 
ance of upland which bounds the land only by the water. 

Where particular lands under water are owned by 
the state, they do not pass by a private conveyance 
of the uplands,In general, however, a presump¬ 
tion obtains that the grantor of riparian lands in¬ 
tends to convey whatever title he has to land un¬ 
der water, in the absence of a clearly expressed 
intention to the contrary,S3 and, where land under 
water is owned by the owner of the adjacent up¬ 
land, the land under water,S4 as far as the grantor 
owns,^5 will pass by a conveyance of the upland in 
the ordinary form bounding the land only by the 
water, without a specific description,S6 but the 
transfer of land under water may be prevented by 
the particular description.^^ 

Subsequently acquired title. The transfer of the 
shore land after application by the owner to pur¬ 
chase tidelands does not convey the subsequently 
acquired title to the latter, except in so far as in¬ 


cluded in the grant. S 8 

Grant of steamboat landing, A grant of a spe¬ 
cific steamboat landing with adjoining land de¬ 
scribed by metes and bounds is to be distinguished 
from a grant of a general steamboat landing ap¬ 
purtenant to any of the grantor’s lands not included 
within the deed,^^ and, on the destruction of the 
land granted by erosion, the grantee does not have 
a right to use any of the grantor’s remaining land 
for the purpose of landing boats.30 

Whether hank or shore included. In the absence 
of provisions in the deed showing a contrary in¬ 
tent, a deed of land abutting on tidal or nontidal 
waters passes whatever title the grantor has to the 
bank or shore ;3i but title to the shore does not pass 
where it is excluded by the descriptive terms of the 

conveyance.32 

Whether flats included. Flats may pass by a 
grant or conveyance of the uplands,33 unless they 
are excluded by the terms of the grant, properly 
construed,34 and, according to some authorities, a 
deed of the uplands prima facie or presumptively 
conveys the flats where title is in the grantor.35 
The flats are not included where the language of 
the deed shows a contrary intent,36 as where the 
deed bounds the land conveyed by high-water 
mark,37 or by fixed lines excluding the adjoining 
flats,33 or by a fixed monument on the bank.33 So, 
according to some authorities, a conveyance of land 
‘"to” the shore or water does not include flats.^ 


82. La.—Miami Corporation v. State. 
173 So. 315, 188 La. 784, certiorari 
denied Miami Corporation v. Statr 
of Louisiana, 58 S.Ct. 19, 302 U.S. 
700, 82 L.Ed. 541. 

Tex.—Moore v. Ashbrook, Civ.App., 
197 S.W.2d 516, error refused, 

45 C.J. p 568 note 22. 

Ownership by state of land under 
water in general see supra § 92. 

83. N.T.—Public Beach, Borough of 
Brooklyn, City of New York v. 
West Tenth St. Realty Corporation, 
176 N.E. 173, 256 N.Y. 222. 

45 C.J. p 508 note 25 [a]. 

Reference to conveyance to grantor 
The presumption that the grantor 
intended to convey all the land, in¬ 
cluding land . under water, was 
strengthened by a recital in the deed 
that the premises were the same 
premises as were conveyed to the 
grantor by the deed of his grantor.— 
Public Beach Borough of Brooklyn, 
City of New York, v. West Tenth St. 
Realty Corporation, supra. 

84. Md.—Browne v. Kennedy, 5 
Harr. & J. 195, 9 Am.D. 503. 

Mich.—Bauman v. Barendregt, 231 N. 
W. 70, '251 Mich. 67. 


N.Y.—Schifferdecker v. Busch, 225 N. 

Y.S. 106, 130 Misc. 625. 

45 C.J. p 568 notes 24, 25. 

85. Md.—Bowie v. Western Mary¬ 
land R. Terminal Co., 104 A. 4 61, 
133 Md. 1—Browne v. Kennedy, 5 
Harr. & J. 195, 9 Am.D. 503. 

45 C.J. p 568 note 25. 

86. U.S.—U. S. V. 2.02 Acres of 
Land, More or Less, Situate in City 
of New Rochelle, D.C.N.Y., 51 P. 
Supp. 56, affirmed, C.C.A., West¬ 
chester County Park Commission 

V. U. S., 143 P.2d 688, certiorari 
denied 6’6 S.Ct. 59, 323 U.S. 726, 
89 L.Ed. 583. 

N.Y.—People v. Tompkins-Kiel Mar¬ 
ble Co., 199 N.E. 10, 269 N.Y. 77—- 
Archibald v. New York Cent. & H. 
R. R. Co., '52 N.E. 567, 157 N.Y. 574. 

87. Fla.—Rivas v. Solary, 18 Fla. 
122 . 

45 C.J. p 568 note 27. 

88. Or.—Parker v. Taylor, 7 Or. 435. 

89. Ky.—Brown v. Threlkeld, 169 S. 

W. 595, 154 Ky. 833. 

90. Ky.—Brown v. Threlkeld, supra. 

91. N.Y.—Oakes v. De Lancey, 24 N, 
Y.S. 539, 71 Hun 49, affirmed 39 N. 
E. 21, 143 N.Y. 673. 
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9 C.J. p 182 note 64—45 C.J. p 668 
note 31. 

92. Me.—Freeman v. Leighton, 38 A. 
542. 90 Me. 641. 

45 C.J. p 568 note 32. 

93. Mass.—PTaskell v. Friend, 81 N. 
E. 962, 196 Mass. 198. 

9 C.J. p 182 note 54—4-5 C.J. p 669 
notes 33, 34. 

94. Conn.—Barri v. Schwarz Bros. 
Co.. 107 A. 3, 93 Conn. 601. 

45 C.J. p 569 note 34. 

95. Me.—Whitmore v. Brown, 61 A. 
985, 100 Me. 410. 

9 C.J. p 182 note 54. 

96. Me.—Sinford v. Watts, 122 A. 
673, 123 Me. 230. 

45 C.J. p 669 note 35. 

97. U.S.—Dunlap v. Stetson, C.C.Me., 
8 P.Cas.No.4,164, 4 Mason 349. 

45 C.J. p '569 note 36. 

98. Conn.—.Simons v. French, -25 
Conn. 346. 

Me.—Wintmore v. Brown, '61 A. 985, 
100 Me. 410. 

99. U.S.—Thomas v. Hatch, C.C.Me., 
23 F.Cas.No.13,899, 3 Sumn. 170. 

1. Me.—Sinford v. Watts, 122 A. 673, 
123 Me. '230. 

4-5 C.J. p 569 note 39. 
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(2) Conveyance to High-Water or Low-Wa¬ 
ter Mark or Water’s Edge 

A private grant or conveyance of upland may trans¬ 
fer title as far as low-water mark, but, in view of the 
wording and construction of the conveyance, title may 
pass only as far as high-water mark. 

A particular private grant or conveyance of up¬ 
land may operate to pass title at least to low-wa¬ 
ter mark,2 as where the grantor owns to the low- 
watcr mark and the boundary designated is the wa¬ 
ter or stream,3 or, under some circumstances, the 
sliorc.'^ However, the presumption that the grantor 
intends that the stream shall be the boundary so as 
to carry title below high-water mark may be re¬ 
butted,^' words which dearly indicate an intention 
to restrict the conveyance to the shore or to some 
point other than the thread of the stream arc suf¬ 
ficient to rebut such prcwsumption,® and the convey¬ 
ance may be so worded and construed as to pass ti- 
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tie only to high-water mark,^ as where it fixes, as. 
the boundary, high-water mark,8 the '‘beach,''9 or 
the '‘bank.”io some jurisdictions as a general 
rule a conveyance of riparian land on a navigable 
nontidal stream includes land as far as high-water 
mark,while in others such conveyance generally 
includes land out to low-water mark.i^ With re¬ 
spect to a conveyance of riparian land on a naviga¬ 
ble nontidal lake, it has been held or recognized that, 
where the grantor has title out to low-water mark, 
the grantee may acquire title out to such mark in 
the event that the conveyance bounds the land on 
the lake,i^ or, under some circumstances, in the 
event that the conveyance designates the shore of 
the lake as the boiindary.14 

Usually a conveyance of riparian land bounded 
by tidal water carries title as far as high-water 
mark only.i^ Title as far as low-water mark may. 


2. U.5?.—Parr v. Spalcllnff, D.C.Ky., 
4C> F.lid 708. 

Ohio.—-Planoliard’s Lesaeo v. Porter, 
11 Ohio 138. 

45 O.J. p 560 nolo 40. 

2Vimitation on. title 

Grant 00 ,s’ tithi to land boundod by 
io\v-wat;or mark of navipraido river 
wa?? subject to national Kovorrnnont’a 
paramount powor to control and im¬ 
prove stream for navipration, within 
con.stitutional limitations.—Barr v. 
SpaldlnK^ D.C.ICy., 46 P.2d 708. 

3. Tcnn.—CJoodall v. T. h. Herbert 
Sc Sons, 8 Tcnn.App. 265. 

45 C.X p 560 note 41. 

In Tirglaia 

(1) By virtue of statutory provi¬ 
sion, conveyances of riparian land 
carried title up to low-water mark, 
notwith.standin^r the conves^ances re¬ 
ferred to the boundary as “hi^h-wa- 
tcr mark," in the absence of anythin/^ 
to .show a contrary intention.—^\Vav- 
erly AVater-Front, etc., Co. v. White, 
33 S.R 534. 97 Va. 176, 45 L-IVA. 
227—9 C.J. p 187 note 95 [a] (2). 

(2) Other case in which title pass¬ 
ed to low-wator mark.—Chambers v. 
Roanoke Industrial, etc., Assoc., 6S 
S.E. 980, 111 Va. 254. 

4. Mass.—Burham v. Hoyt, 104 N.B. 
62, 216 Ma.ss. 278. 

45 C.X p 5G9 note 41, 

5. Pa.—Colo V. Pittsburg'h & K E. R, 
Co., 162 A, 712, 106 Pa.Super. 43G. 

e. Pa.—Cole V. Pittsburgh & L. E. 
R. Co., supra. 

7. Iowa,—State ex rel. O’Connor v. 
Sorenson, 271 N.W. 234, 222 Iowa 
1248. 

Pa.—’Cole V. Pittsburgh & X. E, R. 
Co., 102 A. 712, 106 Pa,Super. 436. 

46 C.X p 5G9 note 42. 

8. Isr.X—Garrison v, Engle, 193 
820, 15 N.XMisc. 592. 

4*5 C.J p 669 note 44. 


9. Ma.ss.—Ca.stor v. Smith, 98 H.E. 
31, 211 Ma.s.s. 473. 

45 C.J. p 669 note 45. 

10. Pa.—^Cole V. IMttsburgh Sr X. E. 
R. Co., 162 A. 712. 106 Pa.Super. 
436. 

11. Iowa.—Chicago, etc., R. Co. v. 
KoUey, 74 N.W. 936, 105 Towa 106, 

0 C.X p 186 note 94. 

Inclusion of land out to thread of 
stream see infra subdivision b (3) 
of this section. 

12. W.Va.—Brown Oil Co. v. Cald¬ 
well, 13 S.E. 42. 36 W.Va. 96, 29 
Am.S.R. 793. 

9 C.J. p 187 note 95. 

limitation of title 

According to some cases the title 
to land between highwater and low- 
water mark is subject to the qualiil- 
cation that the grantee must not use 
such lojid so as to interfere with the 
public rights of navigation. (Ishcry, 
and improvement of the stn'ani.— 
Freeland v. Pennsylvania R. Co., 47 
A. 74-5, 197 X>a. 529, 80 Am.S.R. 850, 
58 X.R.A. 206—0 C.X p 187 note 96. 

(2) Other cases lay down the rule 
that such title is subject to the ease¬ 
ment of the public In that portion 
between high-water and low-water 
mark, with the right of the state 
to control it for the pui'poses of 
navigation and commerce without 
compen.sation to the owner.—Brown 
Oil Co. V. Caldwell, 13 S.E. 42, 35 W. 
Va. 95, 29 Am.S.R. 793—Barre v, 
l^leming, 1 S.E. 731, 29 W.Va. 314. 

13. Vt,—Hazon v. Perkins, 105 A. 
249, 92 Vt. 414, 23 A.X.R. 748. 

Xarge lakes 

The rule stated in the text has 
been recognized with respect to large 
lakes. 


' N-Y.—Ransom v. Shaeffer, 274 N.Y.S. 
570, 153 Ml.se. 199, modified on oth¬ 
er grounds 279 N.V.S. 720, 243 App. 
I>iv. 858. 

Vt,—Fletcher v. Phelps, 28 Vt. 257. 

14. Vt.—Donahue v. Conant, 146 A 
417, 102 Vt. 108. 

Xarge lakes 

< 1) The rule stritod in the text 
has been rccogriizcij with respect to 
relatively largt^ lak(*H.—Stewart v. 
Turney, 142 N.K. 437, 2,17 N.Y 117, 
33 A.Iu.R. 960. 

(2) In construing a grant by the 
Commonwealth of .Ma.ssachusetts of 
land in New York state which had 
been ceded to Mus.^achusetts by the 
Treaty of Hartford and was held by 
JVIasmchusetts in private ownership, 
which grant bounded the land con¬ 
veyed by the shore of Bake Ontario, 
it was held that the grante»“s took 
title to low-water mark.—ilas.sachu- 
setts V. New York, 46 S.Ct, 357, 271 
IT.S, 65. 70 X.Ed. 338. 

15. Ill.—Seaman v. Smith, 24 Ilb 
521. 

Ky.—City of Covington v. State Tax 
Commission, 21 S.W.2d 1010, 231 
Ky, 606. 

N.J.—New Jersey, Zinc, etc., Co. Y. 
Morris Canal, etc., Co., 15 A, 227, 
44 N.XEq. 398, 1 X.R.A, 133, aiHrm- 
ed 22 A. 1076, 47 N.J.Eq. 598— 
Jersey Co. v. Jersey City, 8 N.X 
Eq. 715. 

N.Y.—Marba Sea Bay Corporation v. 
Clinton Street Really Corporation, 
6 N,E.2d 824, 272 N.Y. 292, reargu- 
mont denied 16 N.K.2d 74, 278 
Y. 486. 

9 C.J. p 182 note 67, p 184 note 70—45 
C.J. p 669 note 43, 

Acquisition under court decree 
Cal.—Den v. Spalding, 104 P.2d *1* 
39 Cal.App.2d 623. 
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however, be transferred by such a conveyance, 
and the view has been expressed that the word 
‘^shore,’’ even in its application to tidal waters, when 
construed in the light of the terms of the deed and 
the surrounding circumstances, may mean the wa- 
ter's edge at low-water mark.i'^ In some jurisdic¬ 
tions by virtue of a colonial ordinance, a convey¬ 
ance of land bounded on tidal water may pass title 
to low-water mark, to the extent that the tide does 
not ebb more than a specified distance,!^ but the de¬ 
scription may be such as to limit the land conveyed 
by high-water mark,i9 as, for example, where the 
boundary is fixed at the shore.^o A conveyance 
bounding the land by the stream is construed to 
carry title only to the edge of the stream where no 
part of the bed of the stream has ever been granted 
by the state.^i 

(3) Conveyance to Thread of Stream 

As a general rule, a conveyance of riparian land 
bounded on a navigable stream carries title as far as the 
thread of the stream if the grantor has title up to such 
thread, unless the instrument of conveyance shows a 
contrary intention. 

As a general rule, there is a presumption that the 
grantor of riparian land on a navigable stream, 
who has title to the thread of the stream, intends 


to convey title as far as such thread,^^ and, accord- 
ingly, the conveyance includes the title to the bed 
up to the thread of the stream,23 unless the deed or 
other conveyance clearly shows a contrary inten¬ 
tion,24 as where the boundary is expressly fixed by 
the conveyance at the shore line,25 at a so-called 
“high-water mark’^ arbitrarily and artificially fixed 
above the ordinary high-water mark,25 or at low- 
water mark.27 This is on the theory that it cannot 
be anticipated that a grantor would desire to retain 
title to the bed of the stream between the shore and 
the center line thereof when he had conveyed the 
abutting uplands,23 and that in such case as a gen¬ 
eral rule the conveyance carries title as far as the 
thread of the stream.29 

The view has been expressed that in order to ren¬ 
der the doctrine applicable it is immaterial whether 
the stream is named as a boundary of the lands 
granted, or whether there is a description by cours¬ 
es and distances from a fixed monument whereby a 
line is established coincident with the stream 
the doctrine regards the substance of the grant and 
not its form.2i Where, however, the grantor does 
not own out to the thread of the stream, his con¬ 
veyance does not include land out to such thread.22 


16. N.T.—Oakes v. De Lancey, 30 
N.E). 074, 133 N.T. 227, 28 Am.S.R. 
628. 

17. U.S.—Massachusetts v. New 
York, 46 S.Ct. 357, 271 U.S. 65, 70 
L.Ed. 838. 

N.Y.—Oakes v. De Lancey, 30 N.E. 
974, 133 N.Y. 227, 26 Am.S.R. 628. 

18. Me.—OgLinquit Beach Dist. v. 
Perkins, 21 A.2<1 660, 138 Me. 64— 
Dunton v. Parker, 54 A. 1115, 97 
Me. 451. 

Mass.—Doane v. Willcutt, 5 Gray 
328. G6 Am.D. 369—Green v. Chel¬ 
sea. 24 Pick. 71. 

9 C.J. p 182 note 60 [a]. 

19. Me.—Whitmore v. Brown, 61 A. 
985, 100 Me. 410. 

9 C.J. p 182 note 60 [a] (1). 

20. Mo.—Whitmore v. Brown, su¬ 
pra. 

9 C.J. p 182 note 60 [a] (1). 

21. N.Y.—People v. New York, etc., 
Power Co., 219 N.Y.S. 407, 219 App. 
Div. 114. 

45 C.J. p 569 notes 47, 48. 

22. U.S.—Barr v. Spalding, D.C.Ky., 
46 P.2d 798. 

Ga.—Corpus Juris cited in Florida 
Gravel Co. v. Capital City Sand 
& Gravel Co., 164 S.E. 255, 267, 170 
Ga. 255. 

Ky.—City of Covington v. State Tax 
Commission, 21 S.W.2d 1010, 231 
Ky. 606. 

9 C.J. p 186 note 81» p 186 note 88. 


23. Ky.—Sutton v. Terrett, 192 S.' 
W.2d 382, 301 Ky. 506. 

Tex.—Moore v. Ashbrook, Civ.App., 
197 S.W.2d 516, error refused. 

9 C.J. P 185 note 81—45 C.J. p 569 
note 49. 

Title of private riparian owner up 
to thread of stream in general see 
supra § 93. 

Call lor hank of stream 

A deed which, by the field notes, 
called for the bank of named creek 
as one boundary conveyed land to the 
center of such creek regardless of 
whether it was a navigable stream, 
where it was conceded that title to 
the bed of such stream was vested 
in grantor.—Moore v. Ashbrook, su- 
pra, 

24. Ky.—Sutton v. Terrett, 192 S.W. 
2d 382, 301 Ky. 506. 

Me.—^Wilson v. I-Iarrisburg, 77 A. 787, 
107 Me. 207. 

Tex.—Moore v. Ashbrook, Civ.App., 
197 S.W.2d 516, error refused. 
Presumption may b© overcome 
U.S.—liarr v. Spalding, D.C.Ky., 46 
F.2d 798. 

25. Cal.—-Freeman v. Bellegarde, 41 
P. 289, 108 Cal. 179, 49 Am.S.R. 
75. 

45 C.J. p 570 note 51. 

26. N.J.—Paterson v. East Jersey 
Water Co., 70 A. 472, 74 N.j.Eq. 49. 
affirmed 78 A. 1134, 77 N.J.Eq. 688. 

27. U.S.—Barr v. Spalding, D.C.Ky., 
46 F.2d 798. 
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28. Ga.—Corpus Juris cited In Flor¬ 
ida Gravel Co. v. Capital City Sand 
& Gravel Co., 154 S.E. 265. 257, 
170 Ga. 256. 

N.Y.—In re Opening West Farms 
Road, 106 N.E. 102, 212 N.Y. 325. 

29. Ky.—City of Covington v. State 
Tax Commission, 21 S.W.2d 1010, 
231 Ky. 606. 

9 C.J. p 185 note 81—45 C.J. p 569 
note 49. 

Watercourse described as line or 
running of line to bank may carry 
title as far as thread of stream.— 
Whitson v. Morris, 201 S.W.2d 193, 
304 Ky. 447. 

Center line between shore and island 
Where a permanent island, well 
defined and of long existence, has 
been patented apart from the main¬ 
land, a subsequent grantee of the 
mainland opposite the island takes 
only to the center of the stream be¬ 
tween the island and the shore, un¬ 
less he can trace his title back to a 
patent senior to the patent of the is¬ 
land.—^Whitson V. Morris, supra. 

30- Ohio.—Lake Shore, etc., R. Co. v. 
Platt, 41 N.E. 243, 53 Ohio St. 254, 
29 L.R.A. 52. 

31. Ohio.—Lake Shore, etc,, R. Co. v. 
I^latt, supra. 

32. W.Va,—Brown Oil Co. v. Cald¬ 
well, 13 S.E. 42, 35 W.Va. 95, 29 
Am.S.R, 793. 

9 C.J. p 186 notes 91, 93, 94, p 87 not© 
95. 
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Even though title to the center of the stream, 
which, although not navigable in the legal sense, is 
“navigable'' in the common acceptance of the term, 
may pass, the parties to the contract of sale may not 
contemplate that the purchaser shall pay for the 
land between low-water mark and the center of the 
strcam.33 

§ 121. - As Conveying Islands 

A conveyance, grant, or patent of riparian land may 
Include a contiguous island. 

A grant or conveyance of riparian land includes 
islands up to the line of the grantor's ownership of 
the bed of the stream, where they are not expressly 
reserved,but it docs not include islands where the 
ownership of the grantor extends only to high-wa¬ 
ter mark,2S and it has been held that a conveyance 
of land on a natural lake docs not include islands.^® 
The grantee of riparian land docs not acquire title 
to an island in the stream opposite the land con¬ 
veyed where such island has previously been pat¬ 
ented to another, if such grantee cannot trace his 
title back to a patent senior to the patent of the is¬ 
land, notwithstanding the general rule in the juris¬ 
diction that title of a riparian owner extends to the 
thread of the stream.^'^ 

Government grant or patent. Where the gov¬ 
ernment conveys land on the bank of a navigable 
stream without reservation, all uiisurveycd islands 
between the middle line of the stream and the bank 
pass by the grant, in a state where a riparian pro¬ 
prietor has title to the middle or center of the 
stream,'^^ and the riparian owner cannot be divested 
of title by a subsequent survey^^^ and grant'^^ of the 
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islands, in the absence of a showing that they were 
left unsurveyed by fraud^^ or mistake.42 Where, 
however, an island is surveyed and platted as such, 
a patent to land on the bank does not include the 
island,^3 especially where the mainland and the 
island are purchased by different parties as distinct 
tracts and a large unsurveyed island of stable 
formation is not embraced in patents describing lots 
or fractional lots on the bank of a stream,^6 or, un¬ 
der some circumstances at least, if it is not neces¬ 
sary to include any part of such island to make up 
the quantity of land called for by the patent or 
grant.^^ Furthermore, the view has been ex¬ 
pressed that the patent of uplands docs not necessa¬ 
rily carry title to a contiguous island which is not 
disclosed by the survey, where it appears that there 
was good reason for not indicating the existence of 
the island on the survey.Where, by the law of 
the state in which the land is situated, the title of 
land bounded on a navigable nontidal stream ex¬ 
tends only to the edge of the stream, a federal pat¬ 
ent of such land bouncling it on the margin of such 
stream does not include an island in the stream.*^^ 

State grant or deed. A state will be held to have 
parted with the title to certain land where, although 
such land is now an island, it was at the time of a 
prior public grant a part of the mainland and within 
the terms and description of the grant but it has 
been held that a deed by the state to “all of" a cer¬ 
tain section through which a iiavigal)}e river runs 
covers only the lands shown by the government sur¬ 
vey,and not an unsurveyed island.^^ In some ju¬ 
risdictions the patentee of riparian land, on the 
theory that his title extends to the thread of the 


33. Tonn.—Holhort v. Mens, 6 Lea 
204, 40 Am.n. 26. 

46 O..T. p 570 note 54. 

34. WlH.—.SliU'r V. Carpenter, 102 
N.W. 27, 123 WIs. 578. 

9 C.X P 186 note 85—45 C.X p 670 
note 56. 

Title to, and ownership of, island 
^•(‘nerally see supra § 115. 

35. tr.S.—WInford V. Griflln, C.C.A. 
Ark., 1 F.2d 224, 

Fla.—Brickel v. Trammel, 82 So. 221, 
77 Fla. 544. 

38. Ill.—Wilkinson v. Watts, 141 K. 
E. 383, 309 Ill. 607. 

37. Ky.—Whitson v. Morrhs, 201 S. 
W.3d 193, 304 Ky. 447. 

38. Wis.—SUter v. Carpenter, 102 
N.W. 27, 123 Wls. 578. 

45 C.J. P 570 note 60. 

Whether private riparian owner 
owns land under water generally 
see supra § 93. 

Konmeaudered Islands within me¬ 
andered streams pass by patent to 


lot.s to which they are adjacent, if 
under law of state riparian owner 
takes title to thread of stream.— 
Munro v. Mellke, 227 N.W. 394, 200 
Wls, 107. 

Islands in tmmeandered lake, in¬ 
cluded within governmental descrip¬ 
tion conveying;: lands bordering on 
lake, pa.s.sod with conveyance.—Mun¬ 
ro V. Meilke, supra. 

39. Wis,—Farris v. Bentley, 124 N. 
W. 1003, 141 Wis. 671. 

40. Wis.—Farris v, Bentley, supra. 
46 C.J. p 570 note 60. 

41. Wis.—Farris v. Bentley, supra. 

42. Wis.—^Farris v. Bentley, supra. 

43. Ohio.—James v. Howell, 41 
Ohio St. 696. 

44- Ky.—Wilson v. Watson, 138 S. 
W. 283, 144 Ky. 352, Ann.Cas.l913A 
774. 

Neb.—Wiggenhorn v. Kountz, 37 N. 

W. 603, 23 Nob. '690, 8 Am.S.R. 150. 

45. U.S.—Moss v. Ramey, Idaho, 36 
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S.Ct. 183, 239 U.S. 638, 60 L.Ed. 
425. 

45 C.J. p 570 note 68. 

46. Kan.—Steinbuchcl v. Lane, 51 P. 
886, 59 Kan. 7. 

Okl.—Goodpasture v. Inicas, 15S P.2d 
1016, 195 Okl. 503—Elliott v. En- 
globrecht, 72 P.2d 352, 181 Okl. 

41. 

47. U.S.—Harding v. Minneapolis, 
Northern R. Co., Minn., 84 F. 287, 
28 C.C.A. 419, certiorari denied 18 
S.Ct. 942, 169 U.S. 737. 42 L.Ed. 
1217. 

48. U.S.—Packer v. Bird. Cal., 11 S. 
Ct. 210, 137 U.S. 661, 34 L.Ed. 819. 

9 C.J. p 186 note 91 [a]. 

49. Tex.—State v. Macken, CIv-App., 
162 S.W. 1160. 

Power of state or county to trans¬ 
fer or alienate island generally 
see supra § 116. 

50. Kan.—Steckel v. Vancil, 141 P. 
550, 92 Kan. 591. 

51. Kan.—Steckel v. Vancil, supra. 
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stream, acquires title to an unpatented island which 
is within the limits of his grant.^2 

§ 122. -As Conveying Riparian Rights 

a. In general 

b. Accretions 

a. In General 

In general, riparian rights of the grantor of upiand 
bordering on navigable waters pass with the conveyance 
of such upland, or, in such case, there is a presump¬ 
tion that such rights pass, in the absence of a showing 
of a contrary intention. 

A transfer of upland bordering on navigable wa¬ 
ters passes the riparian rights of the grantor,53 or 
at least there is a presumption that riparian rights 
are conveyed,®^ but this presumption may be over¬ 
come and rebutted by a showing of a contrary in¬ 
tent. Riparian rights do not pass by a grant of 
land which is nonriparian by reason of its not ex¬ 
tending to the water or the edge or high-water 
mark thereof,56 and the interposition of a fee title 
between the upland and water transfers such rights 
to the interposing owner.57 No riparian rights pass 
by a state grant where the state asserts its owner¬ 


ship of the shore land and maintains the policy of 
granting no riparian rights.58 

Reclamation. Except where limited by statute or 
municipal ordinance,59 a conveyance of land next 
to navigable waters passes the right possessed by the 
grantor to reclaim and improve submerged land, 
or the land itself, where it has previously been re- 
claimed.5l 

Grant to railroad company. While the view has 
been taken that a railroad company, as the equitable 
owner of land included in its right of way border¬ 
ing on a navigable stream under a right-of-way con¬ 
tract for a deed, acquires the riparian rights inci¬ 
dent to the land,52 according to some authorities, a 
grant of riparian lands to a railroad company for a 
right of way does not confer riparian rights,53 but, 
unless specially reserved, such rights pass with a 
grant to a railroad company for stations.54 

b. Accretions 

Subject to some qualifications, it is a general rule 
that accretions or the right thereto passes to a purchaser, 
grantee, or patentee of riparian land, even though not 
described in the instrument of conveyance. 


52. Ky.—Whitson v. Morris, 201 S. 

W.2d 193, 304 Ky. 447. 

63. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Bd. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. ‘667, S3 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040. 

Fla.—Trumbull v. McIntosh, 138 So. 
34, 103 Fla. 708. 

N.Y.—Water Power and Control 
Commission v. Niagara Falls Pow¬ 
er Co., 30 N.Y.S.2d 371, 262 App. 
Div. 460, resettlement denied 32 N. 
Y.S.2d 376, 263 App.Div. 790, af¬ 
firmed 45 N.E.2d 907, 289 N.Y. 353. 
Tex.—State v. Arnim, Civ.App., 173 
S.W.2d 603, error refused. 

45 C.J. p 571 note 73. 

Conveyance to low-water mark 

The fact that deed conveyed land 
only to low-water mark did not de¬ 
prive grantees of general riparian 
rights.—Barr v. Spalding, D.C.Ky., 

46 F.2d 798. 

Street bordering on lake 
Deed conveying lot abutting on 
highway contiguous to lake, together 
with right to use shore for landing 
pleasure boats, conveyed riparian 
rights in shore property on opposite 
side of highway, and, since grantor 
thereby divested terself of her right, 
title, and interest to shore property 
opposite lot, assignment of residue 


of her estate after her death passed 
no title thereto.—Croucher v. Woos¬ 
ter, 260 N.W. 739, 271 Mich. 337. 
Pederal patent 

Minn.—State v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 

54. Conn.—Walz v. Bennett, 111 A. 

834, 95 Conn. 637—Barri v. 

Schwarz Bros. Co., 107 A. 3, 93 
Conn. 501. 

55. Conn.—^^Valz v. Bennett, 111 A. 
834, 95 Conn. 537, 543. 

45 C.J. p 571 note 75. 

5S. Ala.—City of Demopolis v. 

Webb, 6 So. 408, 87 Ala. 659. 

Fla.—Corpus Juris cited in Marshall 
V. Hartman, 139 So. 441, 443, 104 
Fla. 143. 

Ill.—Illinois, etc., Canal v. Haven, 
11 Ill. 554. 

Tex.—State v. Arnim, Civ.App., 173 
S.W.2d 503, error refused. 

45 C.J. p 571 note 76. 

57. Mich.—Hilt v. Weber, 233 N.W. 
159, 252 Mich. 198, 71 A.L.R. 1238. 

58. U.S.—Port of Seattle v. Oregon, 
etc., R. Co., Wash., 41 S.Ct. 237, 
255 U.S. 56, 65 L.Ed. 500. 

46 C.J. p 571 note 77. 

59. N.Y.—Duryea v. New York, 26 
Hun 120. 

60. Md.—Jacob Tome Inst. v. Croth- 
ers, 40 A. 261, 87 Md, 569—Wil¬ 
liams V. Baker, 41 Md. 623. 

Reclamation of submerged lands 
generally see supra §§ 113, 114. 
Statutory right to fl:i in land 
Fla.—Trumbull v. McIntosh, 138 So. 
34, 103 Fla. 708. 
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61. Minn.—Castle v. Elder, 59 N.W. 
197, 57 Minn. 2S9. 

N.J.—Hannon v. Delaware, etc., R. 
Co., 37 N.J.Law 276. 

62. U.S.—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 P.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 69 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 128, rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, and certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co., 59 S.Ct. 
488, 306 U.S. 640, 83 L.Bd. 1040. 

Right of natural flow of water past 
land 

U.S.—Pike Rapids Power Co. v. Min¬ 
neapolis, St. P. & S. S. M. R. Co., 
C.C.A.Minn., 99 F.2d 902, certiorari 
denied Minneapolis, St. P. & S. S. 
M. R. Co. V. Pike Rapids Power Co., 
59 S.Ct. 362, 305 U.S. 660, 83 L.Ed. 
128, rehearing denied 59 S.Ct. 487, 
306 U.S. '667, 83 L.Ed. 1062, and 
certiorari denied Pike Rapids Pow¬ 
er Co. V. Minneapolis, St. P. & S. 
S. M. R. Co., 69 S.Ct. 488, 306 U.S. 
640, 83 L.Ed. 1040. 

63. N.Y.—Moenig v. New York Cent. 
R. Co., 176 N.Y.S. 665, 187 App.Div. 
323, affirmed 132 N.B. 902, 231 N. 
Y. 696. 

45 C.J. p 671 note 82. 

64. N.Y.—Moenig v. New York Cent. 
R. Co., supra. 

45 C.J. p 571 note 83. 
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Tt has been stated broadly that the question 
whether title to accreted land passes on conveyance 
of the upland to which the accreted land is attached 
depends on the intention of the parties.®^ While in 
some jurisdictions the rule has been stated that 
alluvion or batturc which has attained a sufficient 
elevation to be susceptible of private ownership does 
not pass with the land unless so expressed in the act 
of sale or the decd,^® as a general rule, accretions 
or tlic riglit thereto passes to a purchaser or gran- 
tee^'7 or patentee's of riparian land, even though 
not described in the deed or other instrument of 
conveyance, at least where there is nothing to in¬ 
dicate a contrary intention.®^ It is immaterial that 
the boundary is described in the conveyance as the 
'\vatcr linc,'^70 or “ship channel,” meaning low-wa- 
ter or that the land is conveyed by its see- 
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tion or lot number,*^2 or by the number of acres ^3 
So, too, in general it is immaterial that the land is 
conveyed by metes and bounds,or by the meander 
line.'^^ According to some decisions, however, ex¬ 
isting accretions which in area are in excess of the 
acreage stated in a conveyance reciting that it con¬ 
veys a certain acreage more or less are not neces¬ 
sarily conveyed by such conveyance,and a con¬ 
veyance by metes and bounds not referring to an 
adjacent lake has been held not to include the right 
to accretions,'<7 and, where the lines actually run on 
the gnnind do not include certain land to which ac¬ 
cretions attach, the grantee does not acquire a right 
to the accretions.'^S VVhere the land transferred or 
conveyed is not riparian because it does not border 
on the water, the right to accretions is not ac¬ 
quired 


65. Oal.—r^ynch v. Kupfer, 26 P.2d 
sn, Oal.App. 652. 

66. I^a.-—Maginnls I^and & Improve¬ 
ment Co. V. Marcello, 123 So. 653, 
168 La. 907. 

Mo.—Smith v. Wallace, 119 S.W.2d 
SI3, 342 Mo. 1-—Ancona Ilealty Co. 
V. Krazier, 41 S.W.2d 820, 328 Mo. 
750. 

45 aj. p 671 note 86 [a] <2). 
Battura not deccrilbed and not shown 

on maps 

La.— V. Ascension JU'jilty Co., 

196 Wo. 1. 195 La. 1, 130 A.L.R. 636. 

67. U.W.—Jefforis v. Kast Omaha 
Land Co., Neb., 10 S.Ct. 518, 134 
ir.W. 178, 33 L.Kd. 872, 

Ark.'"“Crow v. Johnston, 194 55.W.2d 
103, 20 9 Ark, 1053. 

Iowa.---*Con>v.s Jnjrfs <iuotod la Hay- 
nlo V. Ma.r, 262 N.W. 74 9, 753, 217 
Iowa 1233. 

Ky.—Sutton v. Terrett, 192 S.W.2d 
382, 301 Ky. 500. 

Mont.— Smith v. Whitney, 74 P.2d 
450, 453, 105 Mont. 523. 

K.y".—llayork Realty Corporation v. 
State, 297 N.Y.S, 973, 251 App.Dlv. 
534. aillrmed 13 N.K.2d 60, 276 N. 
Y. 659. 

Okh—Uraddock v. Wilkins, 75 P.2d 
1139, 182 Old. 5. 

Tojc,—-State v. Arnim, Civ.App., 173 
SAV.2d 503, error refused. 

46 C.J. p 071 note 86. 

Direct transfer of accretion see in¬ 
fra § 126, 

covenant of greneral warranty 

A deed with covenant of general 
warranty entitles the grantee to suh- 
seciuent accretions.—Beach Ilealty 
Co. V. City of Wildwood, 144 A. 720, 
105 K.J. 317, 64 A.L.R. 304, 
Consideration of prior deed 

In determining whether certain ac¬ 
cretions passed by virtue of a con¬ 
tract and deed, the view was taken 
that the grantor, by recording his 
grantor’s deed and accompanying 
plat, acquiesced in descriptions and 


statement.^ thereof and held hiruHtdf 
out to world ns owner of land shown 
on plat as acendJons to land in (‘on- 
lroven;y.—Haynie v. May, 252 N.W. 
749, 217 Iowa 12.3.3. 

Accreted land exceeding calls 

The fact that accreted land 
clainu^d by grantee* to be includ(‘d in 
conveynneo to him by calls in field 
notes con.slderably exceeded original 
ar<}a would not alJ(‘Ct the grantee’s 
claim, unless accretion was arti- 
tlclally Induced.—Port Aransas Prop- 
ertie.s v. Ktlis, Tox.Civ.App., 129 S. 
W,2d 699, error dismissed, judgnumt 
<torroct. 

68. tJ.a.—JefCerls v. Knst Omaha 
I..and Co., N(‘b., 10 S.Ct. 618, 134 

U. S. 178, 33 L.T^Jd. 872. 

Iowa.—Corpus Juris quoted in Hay¬ 
nie V. May, 262 N.W. 749, 753, 217 
Iowa 1233—Kraut v. Crawford, 18 
Iowa 549, 87 Am.D. 414. 

Minn,—^?llato v. Longyear Holding 
Co., 29 N.W.2d 657, 224 Minn. 451. 
Mont,-—Corpus Juris cited in Smith 

V. Whitney, 74 r.2d 450, 453. 100 
Mont. 523. 

45 C.J. p 571 note 87, 

Band not added as accretion 

Under tho evidence, It was held 
that land which was an Island in a 
river many years before was not 
added, by gradual accretion, to land 
which was granted by the common¬ 
wealth by patent and which was 
subsequently convoyed by private 
owners.—Haupt v, Pryse, 126 S,W.2d 
782, 277 Ky. 120. 

GO. Cal.—Lynch v. Kupfer, 26 P.2d 
33, 134 CahApp. 652. 

Ky.—Sutton V. Terrett, 192 S.W,2d 
982, 301 Ky. 606. 

Exception or reservation of accre¬ 
tions see Infra § 127. 

70. Iowa.—Corpus Juris quoted in 
Haynie v. May, 262 N.W. 749, 753, 
217 Iowa 1233. 

45 C.J. p 571 note 38. 
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71. Cal.—Oakland v. Bateau, 179 P. 
170, ISO (^al. 83. 

Iowa.—Corj)us Juris quoted in Hay¬ 
nie V. l^Iay, 252 N.W. 749, 763, 217 
Iowa 1233. 

73. U.S.—Jefiaris v. East Omaha 
I..and Co., Neb., 10 S.Ct. 518, 134 
U.S. 178, 33 L.Ed. $72. 

Cal.—TappendorfT v. Downing, 18 P. 
247, 76 Cal. 169. 

Iowa.—Corpus Juris quoted in Hay¬ 
nie V. May, 252 N.W. 749, 753. 217 
Iowa 1233. 

OkK—Tlrnddoek v. Wilkins, 76 P.2d 
1139, 182 Okl. 5. 

73. Iowa.—Corptis Juris quoted in 
Haynie v. May, 252 N.W. 749. 763. 
217 Iowa 1233. 

45 C.J. p 571 note 91. 

74. Kan.—Wood v. McAlplne, 118 P. 
1060, 85 Kan. 667, 121 P. 916, 86 
Kan. 804. 

45 C.J. p 572 note 92. 

Part of accreted land included in 
description 

The fact, however, that riparian 
land, title to which was quieted in 
predccen.Hor In title, was described 
by motes and bounds both in decree 
and in conveyance to claimant did 
not prevent accretions from attach¬ 
ing to conveyance, where large part 
of land (unbraced within description 
was accretion land, thus indicating 
intention that accretions should at¬ 
tach to conveyance.—Harrington v. 
Poster. 264 N.W. 51, 220 Iowa 1066. 

75. Utah.—^Knudsen v, Omanson, 37 
P. 250, 10 Utah 124. 

45 C.J. p 672 note 93. 

76. Miss.—Houston Bros. v. Grant, 
73 So. 284, 112 Miss. 465, Ann.Cas. 
1918B 243. 

77. Minn.—Stavanau v. Gray, 172 N. 
W. 886, 143 Minn. 1. 

7a. Tex.^—Pulton v. Prandolig, 63 
Tex. 330. 

7a. U.S.—Banks v. Ogden, Ill., 2 
Wall. 57, 17 L.Ed. 818. 
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§ 123. Transfer of Land under Water 

A conveyance which by Its description includes land 
under water transfers title to such land If the grantor 
has title thereto. 

Usually the owner of submerged lands may enter 
into a contract for the sale of such land,S0 and the 
specific description in a deed or conveyance of ri¬ 
parian land or upland may include land under wa- 
ter^^ and accretions.^2 Xhe conveyance of land be¬ 
low high-water mark has been held not to pass title 
to any upland.^S So a grant or conveyance of flats 
or shore passes no title to upland by presumption.^^ 
Where a deed expressly includes flats, such flats 
only will pass as belong to the upland conveyed un¬ 
less there is a clear provision to the contrary.^^ 

An instrument,, the object of which is to establish 
an open dock between two wharves, will not pass 
any title to the soil under it by conveying a small 
strip of flats at the head of it to be filled in for 
wharf purposes;^® but where a portion of flats not 


§ 124 

including a portion lying between the part conveyed 
and low-water mark is transferred, and access to 
the part reserved is possible only over the part con¬ 
veyed, the right to reclaim and use the outside por¬ 
tion passes by the grant.^*^ Of course, a riparian 
owner who does not own the bed of the stream can¬ 
not convey it.^^ 

§ 124. Transfer of Island 

In general a grant or conveyance of an Island In a 
navigable stream by the owner of such Island transfers to 
the grantee all the rights of the grahtor, Including inci¬ 
dental riparian rights. 

While a deed by a state officer of an island which, . 
under statute, the state does not have power to sell 
is void,S9 in general where the state by a proper 
deed, executed by its authorized agents, conveys ti¬ 
tle to an island without reservation, it releases all 
the rights to the island which the state then pos- 
scsses,^o and the grantee may enjoy such rights.^^ 
It has been held that, under a patent by the United 
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Tex.—State v. Arnim, Civ.App., 173 
S.W.2d 603, error refused. 

Iiand partly in riparian, and partly 
in nonriparian, survey 
Where land acquired by convey¬ 
ance or transfer was partly in sur¬ 
vey riparian to bay shore and part¬ 
ly in nonriparian survey, purchaser 
of lot was entitled to accretions 
along only that part of bay shore 
abutting that portion of lot which 
was in riparian survey, and state 
was entitled to other accretions.— 
State V. Arnim, supra. 

80. Fla.—Pembroke v. Peninsular 
Terminal Co., 146 So. 249, 108 Fla. 
46. 

Public grants of land under water 
see supra §§ 98-107. 

Merchautalble title 

Marsh land exposed at low tide 
and covered at high tide by water to 
a depth enabling craft drawing not 
more than twenty inches to operate 
thereon was not covered by naviga¬ 
ble waters, with respect to whether 
owner had merchantable title to land. 
—Home Real Fstate Loan & Insur¬ 
ance Co. V. Parmele, 197 S.E. 714, 
214 N.C. 63. 

81. La.—Fitzsimmons v. Cassity, 
App., 172 So. 824. 

K.T.—Public Beach, Borough of 
Brooklyn, City of New York v. 
West Tenth St. Realty Corpora¬ 
tion, 176 N.E. 173, 256 N.Y. 222— 
Oakes v. Be Lancey, 30 N.E. 974, 
133 N.Y. 227, 28 Am.S.R. 628— 
New York Dock Co. v. Flinn- 
O'Rourke Co., Inc., 200 N.Y.S. 347, 
121 Mlsc. 166. 

45 C.J. p 568 note 26. 

Specification of righto 

Conveyance of uplands with all 
66 C.J.S.—17 


grantors' rights in land under wa¬ 
ter and adjoining lowlands conveyed 
all grantors’ title in lowlands.— 
Strong v. Trustees of Freeholders 
and Commonalty of Town of Brook- 
haven in Suffolk County, 231 N.Y.S. 
664, 133 Misc. 165. 

Privilege of bay shore within lines 

(1) In conveyance of part of tract 
lying adjacent to navigable water, 
with the lines on all sides exactly 
defined, and “with the privilege of 
the bay shore contained within said 
lines," the reference to bay shore 
contained within the lines was an 
admission of record by grantor that 
there was bay shore.—Neeld. v. Dix¬ 
on, 144 A, 489. 15'6 Md. 469. 

(2) In such case as affecting the 
inclusion of the shore, the reference 
to bay shore contained within lot 
lines was a call overriding metes and 
bounds given for lot.—Neeld v. Dix¬ 
on, supra. 

82. Md.—Neeld v. Dixon, supra. 

Tex.—Port Aransas Properties v. El¬ 
lis, Civ.App., 129 S.W.2d 699. er¬ 
ror dismissed, judgment correct. 

83. Conn.—Church v. Meeker, 34 
Conn. 421. 

Wash.—T-Iauge v. Walton, 131 P. 
248, 72 Wa.sh. 564. 

84. Conn.—Church v. Meeker, 34 
Conn. 421. 

85. Me.—Treat v. Strickland, 23 Mo. 
234. 

Mass.—Adams ,v. Boston Wharf Co., 
10 Gray 621. 

86. Mass.—Central Wharf, etc., 
Corp. V. India Wharf, 123 Mass. 
661. 

87. Conn.—^New Haven Steamboat 
Co. V. Sargent, 60 Conn. 199, 47 

■ Am.R. 632. 


88. Minn.—Lake Superior Land Co. 
V. Emerson, 38 N.W. 200, 38 Minn. 
406, 8 Am.S.R. 679. 

45 C.J. p 572 note 8. 

Attempted conveyan.ee where land 
washed away 

An attempted conveyance of land 
which had been completely washed 
away with resultant vesting in the 
state of the title to the underlying 
bed of the stream did not constitute 
a proper basis for a claim by the 
grantee to certain land formed by ac¬ 
cretion.—Rupp V. Kirk, 4 N.W.2d 
264, 231 Iowa 1387. 

89. Ark.—State v. Guthrie, 166 S.W. 
2d 210, 203 Ark. 60. 

90. Ohio.—Busch v. Wilgus, 24 Ohio 
N.P.,N.S., 209. 

ITnder statute 

U.S.—U. S. V. 772.4 Acres of Land 
in City of Galveston, Tex., D.C. 
Tex., 57 F.Supp. 462, affirmed, C- 
C.A., 154 F.2d 1, certiorari denied 
67 S.Ct 45, 329 U.S. 714, 91 L.Ed. 
620. 

91. Ohio.—Busch v. Wilgus, 24 Ohio 
N.P.,N.S., 209. 

Action in support of title 
In an action to establish plaintiff's 
title to islands as grantee of the 
state against the owner of shore 
lands, individual defendant could not 
raise the question whether the is¬ 
lands were accessible to agriculture 
as bearing on the propriety of the 
grant, since the state alone could 
raise that question in a proper pro¬ 
ceeding.—Williamson V. Chicago 
Mill & Lumber Co., D.C.Ark., 61 J^.2d 
651, modified on other grounds, C.C. 
A., Williamson y. Chicagq Mill & 
Lumber Corporation, 69 F.2d 918. 
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States of an island which has been surveyed, the 
patentee has all the rights of a riparian owner in 
the channel lying opposite his banks.^2 Xhe grant 
by the state of a tidcland island has been held to 
invest the grantee and purchaser with a right to all 
accretions to the island,and the view has been 
taken that the right to future accretions to an island 
may pass with a deed by a county which designates 
the island and describes the boundary,but it has 
also been held that alluvion or batture attaining suf¬ 
ficient elevation to be susceptible of private owner¬ 
ship at the time of the sale does not pass with the 
land unless so expressed in the act of sale.^^ 

In the absence of statutory provision to the con¬ 
trary, the grant by the state of an island bounded by 
navigable tidal waters carries title to high-water 
mark only,^® but in some jurisdictions a valid and 
effective grant by the state of an island in a nav¬ 
igable nontidal stream carries title to the thread of 
the stream between the island and the mainland.®^ 
The view has been taken that the grant by the state 
of an island in a navigable nontidal lake described 
simply as a named “island,” without designating its 
boundary lines and without reservation, passes title 
to the low-water mark of the island,but that un¬ 
der such grant title docs not extend to the center of 
the surrounding channel.It has been held that a 
grant by the state of an island in a navigable non¬ 
tidal stream which is an international boundary 
does not convey the bed of the stream, in the ab¬ 
sence of language in the patent indicating an in¬ 
tention to convey the bcd.^ 


A junior patent of an island given by a state is 
ineffective as to one holding under a grant or patent 
of the island from the state,^ or as to one holding 
under a grant of land bordering on the stream, 
where the island in question is located between such 
land and the center of the stream, if, under the law 
of the state, the title of the owner of the bordering 
land includes the ownership of the bed of the stream 
to the center thereof.^ 

A private conveyance bounding land on an island 
by a “beach” has been regarded as conveying land 
as far as high-water mark.'^ It has been held that 
a private conveyance of land on an island as laid 
out on a map, with a road in front extending to the 
waters of a navigable river, carries title to the road 
and, therefore, as far as the waters of the river,^ 
and, accordingly, that the grantee acquires riparian 
rights attaching to the land.® 

§ 125. Transfer of Riparian Rights 

Riparian or littoral rights may be conveyed or 
transferred. 

Riparian or littoral rights may be conveyed or 
transferred,'^ but the right to convey or transfer is 
limited by the rule that generally a riparian owner 
may not make a valid grant of rights in waters ad¬ 
jacent to his lands or in submerged lands as against 
the state.® Riparian rights generally pa.ss as appur¬ 
tenant to, or as an incident of the tran.sfcr of, ri¬ 
parian land, as discussed supra § 122, but according 
to some authorities they may be separated from the 
ownership of the upland and conveyed separately, as 


92. U.S.—Whitaker v. McBrido, 

Neb.. 25 S.Ct. 630, 197 U.S. 510, 49 
B.Ed. «r)7. 

in.„-Davis V. Haines, l82 N.B. 718, 
349 Ill. 622. 

93. Or.—Van Dusen Inv. Co. v. 
We.Htern Fiahing Co., 124 P. 677, 
12G r. 604, 63 Or. 7. 

Ownership of accretlon.s to island 
gonoraliy see supra § 82, 

94. Mo.—Dumm v. Cole County, 287 

S.W. 445, 315 Mo. 568-—Frank v. 
Goddln. 91 S.W. 1057, 193 Mo. 390, 
112 Am.S.R. 493. 

95. Mo.—Smith v, Wallace, 119 S.W. 
2d 813, 343 Mo. 1—^Ancona Realty 
Co. V. Frazier, 41 S.W.2d 820, 328 
Mo. 760. 

99. S,C.—Cape Remain Land & Im¬ 
provement Co. V. Georgia-Carolina 
Canning Co., 146 S.B. 434, 148 S.C. 
428. 

submergrenod 

In reaching the conclusion stated 
In the text, the view has been ex¬ 
pressed that the fact that land de¬ 
scribed in deeds from the state as 


“islands** or “sand hanks'* suhse- 
qucntly became constantly covered 
by water at high tide would bo no 
reason for giving deed.s meaning not 
intended.—Cape Remain I^and & Im¬ 
provement Co. V. Gcorgla-Carolina 
Canning Co., supra, 

97. Ky.—Whitson v. Morris, 201 S. 
W.2d 193, 304 Ky. 447—McGill v, 
Thrasher, 299 S.W. 955, 221 Ky. 
789. 

Island in Mississippi River 

Patents to lands on island In Mis¬ 
sissippi river conferred ownership of 
river bed out to middle thread of 
stream, subject to public right of 
navigation.—Turk v. Wilson’s Heirs, 
98 S.W.2d 4, 2G6 Ky. 78. 

98. Ohio.—Busch v. Wilgus, 24 Ohio 
N.P.,N.S., 209. 

99. Ohio.—Busch v. Wilgus, supra. 

1. N.Y.—Matter of Niagara State 
Reservation, 16 Abb.N.Cas, 159, af¬ 
firmed 37 Hun 637. 16 Abb.N.Cas. 
396, appeal dismissed 102 N.Y. 734. 

2 . Ky.—Whitson v. Morris, 201 S. 
W.2d 193, 304 Ky, 447. 
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3* Ky.—Whitson v. Morris, supra— 
M<aJiIl V. Thrasher, 299 S.W. 955. 
221 Ky. 789. 

4. Conn.—Newkirk v, Sherw^ood, 94 
A. 982. 89 Conn. 598. 

5. N.Y.—Johnson v. Grcnell. 81 N.B. 
161, 188 N.Y. 407, 13 L.R,A.,N.S.. 
651. 

Intervening street or public way af¬ 
fecting claim of rights as riparian 
owner in general see supra 5 63. 

6. N.Y.—Johnson v. Grenell, supra. 

7. Tex.—City of Corpus Chrlsti v. 
McLaughlin, Civ.App., 147 S.'VV.2d 
57$, error dismissed. 

Artifiolal body of water 

A landowner who creates an arti¬ 
ficial body of water on his premises 
may permit the public to enjoy the 
ordinary use of such water, and it 
may be that, by the lapse of time, 
such enjoyment will ripen Into a ded¬ 
ication which such landowner will 
not be permitted to destroy.—Haase 
V. Kingston Co-op. Creamery Ass'n, 
250 N.W. 444. 212 Wis. 686. 

8. Minn.—Nelson v. De Long, 7 N. 
W.2d 342, 213 Minn, 425. 
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discussed infra § 130. Whether a deed conveys ri¬ 
parian rights of the grantor depends on the inten¬ 
tion of the parties as shown by the deed,^ read in 
the light of existing circumstances.^® 

A particular grant may be so worded and con¬ 
strued as to confer a license or privilege,an ease¬ 
ment,^2 or an assignable and inheritable estate,^3 
or, as far as other riparian owners are concerned, to 
constitute the grantee a riparian owner.^^ Obvi¬ 
ously no greater rights than the original owner has 
can pass.^5 An express grant of a privilege of pas¬ 
sage over tidal flats confers a right of passage over 
the flats by any reasonable method of travel.^® A 
grant of the right to erect and maintain an em¬ 
bankment in front of riparian land operates as a 
surrender of all riparian rights.^*^ 

Subject matter at particular time. Where a deed 
conveys water privileges of certain lands commenc¬ 
ing at high-water mark, it refers to high-water mark 
at the date of the deed.^^ However, a grant of a 
right to take seaweed from a beach extends to what¬ 
ever land may constitute the beach, even though the 
lines have changed since the right was granted 
and, where a right of way to a harbor is granted, 
it includes, it seems, a way over lands afterward 
reclaimed in front of the harbor.^® An express 
grant of a privilege of passage over tidal flats con¬ 
fers a right of passage over the flats, whether bare 
or covered with water,2i at any and all times.22 

Wharves, docks, and the like. In the absence of 
the exercise of the state’s paramount rights, a ri¬ 
parian owner may transfer the right to build and 


maintain, for his own use and that of others claim¬ 
ing under him, wharves, docks, piers, and landing 
places on and in front of his own land,23 and this 
right to transfer includes rights pertaining to par¬ 
ticular areas of submerged lands,24 such as the right 
to extend such utilities to the point of navigability,25 
even though beyond the low-water mark.26 A 
grant of this nature transfers, however, only quali¬ 
fied and restricted rights,27 which are subordinate 
to the paramount rights of the state.28 Where a 
grantor conveys a right of wharfage at a wharf ad¬ 
joining land under water belonging to him, it car¬ 
ries as a necessary incident the right of way to the 
wharf for vessels over the grantor’s adjacent land 
under water.2® 

Reclamation. Where a grant does not extend to 
high-water mark, but the grantor retains a strip 
above such mark, the right to fill out is in the gran¬ 
tor and not in the grantee.2® 

Boating, bathing, and other recreation. In the 
grant of an easement to use a beach for the pur¬ 
pose of boating, bathing, and other recreation, the 
word ^‘beach” has been construed to include an area 
above the usual high-water line,2^ and confers the 
right of use for the purposes specified without un¬ 
due interference by the owner of the beach.22 
Where, however, such easement is granted as ap¬ 
purtenant to lots which are granted by the same 
conveyance and are intended for the use of sum¬ 
mer residents, the maintenance by the grantee of 
a commercial business in letting boats to the gen¬ 
eral public surcharges the easement and is im- 

proper.23 


9. Iowa.— Corpus Juris cited in 
Harrington v. Foster, 264 N.W. 61, 
63, 220 Iowa 1066, 

45 C.J. p 572 note 18. 

10. Minn.—Stavanau v. Gray, 172 N. 
W. 886, 143 Minn. 1, 

45 C.J. p 572 note 19. 

11. Md.—Smoot Sand, etc., Co. v. 
Columbia Granite, etc., Corp., 126 
A. 91, 146 Md. 384. 

45 C.J. p 573 note 29. 

12. Ky.—Reichert v. Ellis Ferry Co., 
211 S.W. 403. 184 Ky. 150. 

Mass.—Old Colony St. R. Co. v. Phil¬ 
lips, 93 N.E. 792, 207 Mass. 174. 

45 C.J. p 573 note 30. 

13. N.H.—Cross V. Berlin Mills Co., 
105 A. 411. 79 N.H. 116. 

46 C.J. p 673 note 31. 

14. N.J.—Paterson v. East Jersey 
Water Co., 70 A. 472, 74 N.J.Eq. 49, 
affirmed 78 A. 1134, 77 N.J.Eq. 688. 

46 C.J. p 673 note 32. 

15. Fla.—Panama Ice, etc., Co. v. 
Atlanta, etc., R. Co., 71 So. 608, 71 
Fla. 419. 

10. Mass.— Old Colony St. R. Co. v. 


Phillips, 93 N.E. 792, 207 Mass. 
174. 

17. U.S.—Kaukauna Water-Power 
Co, V. Green Bay, etc.. Canal Co., 
Wis., 12 S.Ct. 173, 142 U.S. 254, 35 
L,Ed. 1004. 

18. Md.—Jacob Tome Inst. v. Croth- 
ers, 40 A. 261, 87 Md. 6*60. 

19. Mass.—Phillips v. Rhodes, 7 
Mete. 322. 

9 C.J. p 182 note 60 [a] (4). 

20. Conn.—Lockwood v. New York, 
etc., R. Co., 37 Conn. 387. 

21. Mass.—Old Colony St. R. Co. v. 
Phillips, 93 N.E, 792, 207 Mass. 
174. 

22. Mass. — Old Colony St. R. Co, v. 
Phillips, supra. 

23. Minn.—Nelson v. De Long, 7 N. 
W.2d 342, 213 Minn. 426. 

24. Minn.—^Nelson v. De Long, su¬ 
pra. 

25. Minn.—^Nelson v. De Long, su¬ 
pra. 

20. Minn.—^Nelson v. De Long, su¬ 
pra. 


27. Minn.—Nelson v. De Long, su¬ 
pra. 

28. Minn.—Nelson v. De Long, su¬ 
pra. 

29. N.Y.—Matter of North River 
Water Front, 98 N.T.S. 1063, 113 
App.Div. 84. 

30. R.I.—Bailey v, Burges, 11 R.I. 
330. 

Whether right to reclaim may be 
separated from upland and alien¬ 
ated separately see supra § 113. 

31. Mass.—Hewitt v. Perry, 34 N.E, 
2d 489, 491, 309 Mass. 100. 

32. Mass.—Hewitt v. Perry, supra. 
Protection of easement 

Neither ownership of soil of beach 
and way nor license from the state 
to build bulkhead gave owner and 
licensee right to interfere with gran¬ 
tee's full enjoyment of easement to 
which beach and way were subject, 
and such interference, by mainte¬ 
nance of turnback and erection of 
bulkhead, was properly enjoined.— 
Hewitt V. Perry, supra. 

S3. Mass.—Hewitt v. Perry, 39 N.E. 
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NAVIGABLE WATERS 


§ 126 

§ 126. -Accretions 

Accretions may pass where they are In terms In¬ 
cluded In the Instrument of conveyance. 

In a conveyance of riparian land the quantity may 
properly be described by including the accretions 
and, of course, accretions pass by a deed conveying 
the mainland where particularly described in the 
dccd.^^ However, a grant, not of the fee, but of a 
mere easement for a public street, road, or highway 
does not carry with it a right to accretions.^6 While 
a deed to accretions to the grantor’s lands is bind¬ 
ing on the grantor and his successors in interest, 
it docs not give the grantee, as against third per¬ 
sons, any rights with respect to accreted land oth¬ 
er than the rights of the grantor.^s 

§ 127. Exceptions, Reservations, and Restric¬ 
tions 

According to some authorities a riparian owner may 
reserve rights In a conveyance, such as the right to all 
future accretions. 

While it has been held that a riparian owner can¬ 
not reserve riparian rights in a conveyance which 
divests him of all riparian ownership,39 according 
to some authorities the grantor may reserve certain 
rights,"^^ such as the right to all future accretions, 
an<l he may reserve existing accretions^^ ^nd appur¬ 
tenant flat lands,^3 ^ind the reservation will be ac¬ 
corded effect according to its terms and the proper 
construction thcreof.^^ Where, however, a ripa¬ 
rian owner conveys his land he cannot reserve any 
right to the adjacent land under water belonging to 
the state and of which he has received no grant 
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from the state,^^ nor can he charge such lands be¬ 
low high-water mark with restrictions as to their 
use, so as to be enforceable against a subsequent 
grant by the state of the land below high-water 
mark.'^® A covenant in a deed conveying land un¬ 
der water restricting the use of such land has been 
construed to prevent filling in, or building on, such 
land and to prevent its use for a purpose other than 
as an open slip.'^'^ 

Under a deed conveying an island subject to an 
easement, right, or privilege on the part of the gran¬ 
tor to remove sand from the property, the right ob¬ 
tained by the grantor is not exclusive,**3 but is only 
a right in common with the grantee to remove sand 
from the island,3 an<l, while the right is assign¬ 
able,^'3 it is not divisible®^ and an attempted division 
destroys the reservation.^^ 

Where reservations have expressly been made 
from time to time by various grantors of the same 
property, in general it is not permissible to assert 
a claim of the existence of other reservations,33 
such as a claim of reservation of the water front.®^ 

§ 128, Separation 

The separation of title to upland and submerged 
land, etc., is discussed infra §§ 129-131. 

Examine Pocket ['’arts for later cases. 

§ 129, -Of Upland and Submerged Land 

A person who owns both upland and land under navi¬ 
gable water may separate ownership, and may convey 
each to a different grantee or may convey one and retain 
the other. 


2(i 575, 310 MaKH. G-lO—Hewitt v. 
Pcrryi N.T0.2d 480, 300 Maas. 
100 . 

34. Pa.-—Morgan v. ,Scott, 20 Pa. 
51. 

35. Mo.—Chinn v. Nnylor. 81 S.W. 
11(10. 183 Mo. 583. 

36. Cal.—Forirtnis v. Santa CruK 
County, 140 P. 1093, 34 Cal.App. 
193. 

37. Iowa.—Todd V. Murdock, 800 N. 
W. 284, 330 Iowa 1121. 

33. Iowa.—Todd V. Murdock, supra. 

39. U.S.—York Haven Water, etc., 
Co. y. York Haven Paper Co., Pa., 
>201 P, 270, 119 C.C.A. 508- 

40. U.S.—Gorlach Livestock Co. v. 
U. S.. Ct.CJ., 76 P.Supp. 87. 

Mich.—Turner v. Holland, 33 H.W. 
288, 66 Mich. 453. 

Tex.—City of Corpus Christi v. Mc¬ 
Laughlin, Civ.App., 147 S.W.2d 576, 
error dismissed. 

46 C.J. p 674 note 62. 

41. Mo.—Smith V. Wallace, 110 8. 
’Vr.2d 813, 343 Mo. 1—^Ancona Real¬ 


ty Co. V. Frazier, 41 S.W.2d 820, 
328 Mo. 750. 

4'5 C.J. p 473 note 43. 

42. Mo.—Smith v. Wallace. 119 S.W. 
2d 813, 343 Mo. 1—Ancona Realty 
Co. V. Frazier, 41 S.W.2d 820, 328 
Mo. 760. 

43. Mo.—Smith v. Wallace, 119 S.W. 
2d 813, 343 Mo. 1—Ancona Realty 
Co. V. Frazier, 41 S.W.Sd 820, 028 
Mo. 760. 

44. U.S.^—Gerlach Livestock Co. v. 
U. S., Ct.Cl., 76 F.Supp. 87. 

Miss.—Anderson-Tully Co, v. Camp¬ 
bell, 10 So.2d 445, 19.3 Miss. 790. 
N.J.—Garrison v. Hngle, 193 A. 820, 
15 N.J.Misc. 592. 

Or.—^Hoff V. Peninsula Drainage Dist. 

No. 2, 143 P.2d 471, 172 Or. 630- 
46 C.J. p 573 note 44 [a]. 

45. N.Y.—People v. I^and OfHce 
Commissioners, 32 N.B, 139, 135 
N.Y. 447—Blakslee Mfg. Co. v. 
Blackslee's Sons Iron Works, 13 N. 
Y.S. 403, 59 Hun 209, aihrmed 29 
N.E. 2, 129 N.Y. 166. 
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Separation of submerged land from 
upland generally .see infra § 129. 

46. N.J.—Atlontic City v. New Au¬ 
ditorium Pier Co., 63 A. 99. 63 N.J. 
Rq, 644. 

46 C.J. p 573 note 46. 

47. N.Y.—Lf‘high Valley R. Co. v. 
American Radiator Co.. 2.10 N.Y.S. 
230, 232 App.Div. 467, afllrmed ITS 
N.K. 808. 257 N.Y. 691. 

48. Tenn.—^Stanton v. Herbert, 211 
S.W. 353, 141 Tenn. 440. 

49. Tcnn.^—Stanton v. Herbert, su¬ 
pra. 

50. Tenn.—Stanton r, Herbert, su¬ 
pra. 

51. Tenn.—Stanton v. Herbert, su¬ 
pra. 

62. Tenn.—Stanton v. Herbert, su¬ 
pra. 

53. Tex.—Port Aran.saa Properties 
V. ElHs. Civ.App.. 129 S.W.2d 699, 
error dismissed, judgment correct. 

54. Tex.—Port Aransas Properties 
V. Ellis, supra. 
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§132 


Upland and land under navigable water may be 
separately owned by different persons.^® ^ person 
owning both upland and land under water may sepa¬ 
rate the ownership of the two^® by conveying them 
separately to different grantees^^ or by conveying 
one and retaining the other but in order to ac¬ 
complish a separation the intent to effect it must 
clearly appear,and separate conveyances to the 
same grantee are not sufficient for this purpose.^O 

The land under water may be retained by reserv¬ 
ing a strip along the shore so as to prevent the pass¬ 
ing of title to the wateffs edge,6i conveying by metes 
and bounds,^2 or by conveying upland according to 
a plat which is sufficient to create a presumption of 
a reservation^^ or to show an intention to disas¬ 
sociate shore blocks and submerged blocks.^^ 

§ 130. - Of Upland and Riparian Rights 

While In some jurisdictions, in which the land of a 
riparian owner on navigable water is bounded by high- 
water mark, such owner's rights in land between high- 
water and low-water marks may not be sold or trans¬ 
ferred separately from the upland, in other jurisdictions 
riparian rights which are dependent primarily on the 
ownership of the soil may be separated from the upland 
and may be separately conveyed. 

In some jurisdictions, where the land of a riparian 
owner is bounded by ordinary high-water mark, the 
rights which he has in the land between high-water 
and low-water marks are not the subject of trans¬ 
fer or sale independently of a conveyance of the 
land to which such rights are appurtenant^^ In 
other jurisdictions, however, riparian rights depend¬ 


ing primarily on ownership of the soil may be sep¬ 
arated from the upland^® and separately conveyed,?"^ 
even where the riparian owner has no title below 
high-water mark,®® or a conveyance of riparian 
land may except or reserve riparian rights, as dis¬ 
cussed supra § 127. 

Where riparian land is platted into blocks and 
streets, and shore blocks are conveyed to one and 
water blocks to another, the former acquires no ap¬ 
purtenant riparian rights as against the latter,®^ 
or, in other words, the riparian rights are severed 
and disassociated from the inside lots and attached 
to the outermost ones.'^® 

§ 131. -Of Land and Right of Hunting 

The right of hunting on private or public waters 
and the grant of the right are discussed in Game 
§§ 4, 5. 

Examine Pocket Parts for later cases. 

§ 132. Leases 

In general the owner of riparian land on navigable 
water may lease such land for a lawful purpose. 

The owner of riparian land has the same power 
to lease such land for any lawful purpose as has the 
owner of land remote from the water,and in gen¬ 
eral may prescribe such conditions as he can suc¬ 
cessfully exact.'^2 The lease of rights or lands con¬ 
nected with navigable waters covers or affects only 
such lands as are described therein^® and such oth- 


55. Ill.—Sikos V. MoHno Consumers’ 
Co„ 127 N.E. 342, 293 Ill. 112. 

56. Fla.—Caples v. Taliaferro, 197 
So. S61, 144 Fla. 1, motion denied 
200 So. 37S, 146 Fla. 122. 

Ill.—Sikes V. Moline Consumers’ Co., 
127 N.E. 342, 293 Ill. 112. 

9 C.J. p 182 note 60 [a] (1)—46 C.J, 
p 573 note 48. 

57. Fla.—Caples v. Taliaferro, 197 
So. 861, 144 Fla. 1, motion denied 
200 So. 378, 146 Fla. 122. 

45 C.J. p 574 note 49. 

58. Fla.—^Caples v. Taliaferro, su¬ 
pra. 

Me.—Sinford v. Watts, 122 A. 673, 
123 Me. 230. 

9 C.J. p 182 note 60 [a] (1)—46 C.J. 
P 574 note 60. 

59. Or.—Rasmussen v. Walker 
Warehouse Co., 136 P, 661, 68 Or. 
316. 

45 C.J. p 674 note 51. 

60. Mass.—Porter v. Sullivan, 7 
Gray 441. 

61. Or.—^Rasmussen v. Walker 

Warehouse Co., 136 P. 661, 68 Or. 
316. I 

45 C.J. p 574 note 53. I 


I 62. Fla.—Rivas v. Solary, 18 Fla. 
122 . 

63. Ill,—Sikes v. Moline Consumers’ 
Co., 3 27 N.E. 342, 293 Ill. 112. 

45 C.J, p 574 note 65. 

64. Minn.—Bradshaw v. Duluth Im¬ 
perial Mill Co., 5.3 N.W. 1066, 52 
Minn. 59. 

65. Iowa,—Musser v. Hershey, 42 
Iowa 356. 

45 C.J. p 674 note 57. 

66. Conn.—State v, Knowles-Eom- 
bard Co., 188 A. 275, 122 Conn. 263, 
107 A,L..R. 1344. 

Minn.—Nelson v. De Dong’, 7 N.W. 2d 
342, 213 Minn. 425. 

45 C.J. p 674 note 59. 

Intention to separate 

It has been said that slight evi¬ 
dence is required to show an inten¬ 
tion to separate accreted land from 
riparian land.—Lynch v. Kupfer, 20 
P.2d 33, 134 Cal.App. 652. 

67. Conn.—State v. Knowles-Lom- 
bard Co., 188 A. 27'5, 122 Conn. 263, 
107 A.L.R. 1344—Rochester v. Bar¬ 
ney, 1G9 A. 45, 117 Conn. 462. 

Minn.—Nelson v. De Long, 7 N.W*2d 
342, 213 Minn. 425. 

45 C.J. p 674 note 60. 
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Particiilar rights 

(1) Accretions and relictions.— 
Schmidt v. Marschel, 2 N.W.2d 121, 
211 Minn. 639. 

(2) Wharfmg out and erecting 
piers.—Rochester v. Barney, 169 A- 
45, 117 Conn. 462. 

68. U.S.—Decker v. Pacific Coast SS. 
Co., Alaska, 164 F. 974, 91 C.C.A. 
102 . 

Alaska.—Toung v. Juneau, 4 Alaska 
372. 

69. Minn.—Northern Pac. R. Co. v. 
Scott, etc.. Lumber Co., 75 N.W. 
737, 73 Minn. 25. 

45 C.J. p 574 note 64. 

70. Or.—Rasmussen v. Walker 
Warehouse Co., 136 P. 661, 68 Or. 
316. 

45 C.J. p 574 note 66. 

71. Ky.—Inland Waterways Co. v. 
City of Louisville, 13 S.W.2d 283, 
227 Ky. 376. 

72. Ky.—Inland Waterways Co. v. 
City of Louisville, supra. 

73. Md.—Potomac Dredging Co. v. 
Smoot, 69 A. 507, 108 Md. 54. 

45 C.J. p 576 note 72. 



§ 132 


NAVIGABLE WATEUS—NAVIGATION 


ers as are appurtenant to those described and, 
where the lease is for a specified purpose, the lessee 
is not entitled to use the property for other purpos- 
es.’^5 The rights of the lessee of land under water 
are subject to the power of the United States to 
construct improvements in aid of commerce and 
navigation without making compensation^^ 

On a cancellation of the lease by mutual consent, 
the lessee should surrender the premises,and 
where he docs not do so he is liable for the same 
rent as he paid under the Icase.'^S Where the con¬ 
tract of lease is not clearly expressed, the extent of 
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the land for which rent is to be paid depends on a 
proper construction of the contractUnder the 
provisions of a particular lease, title to a structure 
erected by the lessee may not vest in the lessor at 
the end of the term.^^ 

Lease by life tenant. A lease by a life tenant 
which purports to authorize the lessee to commit 
waste by dredging and carrying away sand and 
gravel from the shore of the land,^^ or by removing 
the fast land above high-water mark,S2 is invalid 
and ineffective when not ratified by the remainder¬ 
man.^^ 


NAVIGATE, A word derived from the Latin ^hia- 
vis^' meaning ship, and *^agers^’ meaning to move, to 
direct.! 

The term is defined as meaning to journey by wa¬ 
ter; to go in a vessel; to sail or manage a vesseT,^ 
to steer, direct, or manage a vessel to use the wa¬ 
ters as a highway for commerce or communication; 
hence, to direct one’s course through any medium; 
to steer, especially to operate an airplane or air¬ 
ship to pass by waterto pass over in vessels; 
to sail over or on, as, to navigate the Atlantic; said 
also of vessels; by extension, to direct one’s course 
through any medium; to steer, direct or manage in 
sailing; to conduct.® The term implies that the act 
is done by those on board the vessel itself,'^ and 
thus a vessel is navigating when she is able to pro¬ 
ceed by her own power.® It is not necessary that 


the word ^'navigate” should be confined to the mov¬ 
ing of a ve.ssel from one i)Ort to another for the pur¬ 
poses of transportation of goods or passengers.^ 
^^Navigating” has been distinguished from “towage” 
see the C.J.S. title Towage § 1, also 63 C.J. p 7 
note 5. 

With reference to the collision of vessels the 
term “navigate” is defined in Colli.sion § 2 a. 

NAVIGATION. The art of ascertaining the geo¬ 
graphical position of a ship, and directing its 
course;!® the science or art of conducting a ship 
from one place to another, and the science or art of 
ascertaining the ])Osition and directing the course of 
vessels, especially at sea, by astronomical operations 
or calculations; nautical science or art;^! ship- 
ping;i3 management;^® whatever relates to travers¬ 
ing the sea in ships.^^ 


74. Knn.—OuBhonbery v, Brady, 240 
r. 40n, 119 Kan. 478. 

45 C.J. p 575 note 73, 

Accretions 

(1) The lease may include accre¬ 
tions.—Cushenbery v. Brady, supra— 
45 C.J. p 575 note 73 [by 

<2) Following a decision of the 
state court Involving the s-ame Icasc.B, 
It was held that the leases, covered 
accretions, but the soundness of the 
decision with respect to the particu¬ 
lar leases was questioned.—Thurlow 
V. Waite-Philllps Co., C.C.A.Kan., 22 
F.2d 7S1, certiorari denied 49 S.Ct. 8, 
278 U.S. 598, 73 L.Ed. 528. 

75. Va.—Orinels v. Daniel, 67 S.E. 
534, 110 Va. 874. 

Bight to wharf out 

Dock owner, leasing buildings for 
cold storage and dealing in fish, did 
not convey littoral right of wharf- 
Ing out from the leased property.— 
Wrangall Ice Co. v. McCormack Dock 
Co., 7 Alaska 296. 

76. N.Y.—Dewis Blue Point Oyster 
Cultivation Co. v, Briggs, 91 N.E. 
846, 198 N.Y. 287, 34 L.R.A.,N.S.. 
1084, 19 Ann.Cas. 694, afilrmed 33 


S.Ct. 679. 229 U.S. 82, 57 L.Ed. 1083, 
Ann.Ca.s.l915A 232. 

45 C.J. p 575 note 76. 

77. Da.—Carrollton R. Co. v. Win- 
throp, 5 La.Ann. 36. 

78. La.—Carrollton R. Co. v. Win- 
throp, supra. 

79. Ala.—Williams v. Glover, 66 Ala. 
189. 

45 C.J. p 676 note 80. 

80. Cal.—Coburn v. Ames, 52 Cal. 
385, 28 Am.R. 634—Friedman v. 
Macy, 17 Cal. 226. 

45 C.J. p 675 note 81. 

81. Md.—Potomac Dredging Co. v. 
Smoot, 69 A. -507, 108 Md. 54. 

82. Md.—^Potomac Dredging Co. v. 
Smoot, supra, 

88. Md.—Potomac Dredging Co, v. 
Smoot, supra. 

1. U.S.—U. S. V. Monstad, C.C.A. 
Cal., 134 F.2d 9S6, 987, 988. 

2. U.S,— U. S. V, Monstad, supra, 

3. N.Y.—Brookhaven v. Smith, 90 N. 
Y.S. G46, 651, 98 App.Div. 212. 

45 C.J. p 576 note 3. 
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4. U.S.—U. S. V. Monstad, C.C.A. 

Cal., 134 F.2d 986. 987. 

5. Can,—Queddy River Driving 
Room Co. V. Davidson, 3 Cartwr. 
Caa. 243, 262. 

6. U.S.—U. S. V. Monstad, C-CA. 

Cal., 134 F.2d 986, 987. 

7. N.Y.—Brookhaven v. Smith. 90 N. 
Y.S. 646. 651, $H App.Div. 212. 

8. IT.S,—^\Vestern Union Tel. Co. v. 
Inman & I. SS. Co., N.Y., 59 P. 365, 
367, 8 C.C.A. 152. 

9. U.S.—U, S. V. Monstad, C.C.A. 

Cal., 134 F.2d 986, 988. 

10. N.Y.—Brookhaven v. Smith, 90 
N.Y.S. 646, 651, 98 App.Div. 212. 

11. Ohio.—Pollock V. Cleveland Ship 
Bldg. Co., 47 N.K. 682, 583, 66 Ohio 
St. 655. 

12. Ohio.—Pollock V, Cleveland Ship 
Bldg. Co., supra. 

13. U.S.—The Ada O, D.C.Tex., 27 F. 
2d 906. 907. 

14. N.Y.—Brookhaven v. Smith. 90 
N.Y.S. 646, 651, 98 App.Div. 212. 
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NAVIGATION—NEAR 


The term ^^navigation^^ includes the control dur¬ 
ing the voyage of everything with which the vessel 
is equipped for the purpose of protecting her and 
her cargo against the inroad of the seas,^^ and it 
comprises transportation of persons and commodi¬ 
ties from one port to another.^^ It includes the 
time and the manner of leaving port, equally with 
the course of sailing and the sail to be carried, 
and for some purposes it includes a period when a 
ship is not in motion,!^ as, for instance, when she is 
at anchor. 

It has been held that the word ^^commerce^' in¬ 
cludes navigation, see Commerce § 30. The word 
^^navigation” is employed in various other connec¬ 
tions throughout this work, particular reference be¬ 
ing made to Insurance §§ 646, 651, and to the in¬ 
dexes to the titles Canals and Collision. Navigation 
of airplanes and airships is discussed in Aerial Nav¬ 
igation § 1 et seq. For reference to other particu¬ 
lar applications see the Descriptive-Word Index. 

Phrases employing the word ^^navigation,”20 or 
the cognate term ^‘navigational, ^re set out in the 
notes, and for additional phrases as to which more 
recent adjudications have not been found see 45 C. 
J. p 576 note 20-p 577 note 33. 


NAVY. See Army and Navy § 1 et seq. 

N. B., N. D. and N. E, see Abbreviations 1 C.J.S, 
p 276 note 5. 

NE. As the first word of maxims as to which there 
have been no recent applications see 45 C.J. p 577 
note 43, p 586 note 80, p 603 note 3, p 1377 note 45, 
p 1378 note 67, p 1383 notes 1, 3, p 1384 note 19. 

NE ADMITTAS. In ecclesiastical law, the name of 
a prohibitory writ, directed to the bishop, at the 
request of plaintiff or defendant, where a quare im- 
pedit is pending, when either party fears that the 
bishop will admit the other’s clerk pending the suit 
between them.22 

NEAP TIDES. Those tides which happen between 
the full and the change of the moon twice in every 
twenty-four hours.23 “Neap tides” are sometimes 
referred to as “ordinary tides.”^^ 

NEAR. The word “near” is not a legal term or ex¬ 
pression, but is an ordinary word, in common use, of 
simple meaning, which any ordinary person would 
understand.^5 Jt is an indefinite^® and vague^^ 


15. U.S.—The Silvia. N-.T., 19 S.Ct. 
7. 171 U.S, 462. 466. 43 L.Ed. 241. 

4'5 C.J. p 576 note 13. 

Navigation of vessels includes nav¬ 
igation of ferryboat propelled by 
steam.—Kaminsky v. Good, 26o P- 
786, 789, 124 Or. 618. 

16. Iowa.—Peck v. Alfred Olsen 
Const. Co.. 245 N.W. 131, 133, 216 
Iowa 519, 89 A.L.R. 1147. 

17. U.S.—Hanson v. Haywood Bros. 
& Wakefield Co.. Ill., 152 P. 401, 
403, 81 C.C.A. 527. 

18. N.Y.—Glens Falls Ins. Co. v. 
State, 69 N.Y,S.2d 51, 54, 188 Misc. 
684. 

19. N.Y.—Glens Palls Ins. Co. v. 
State, supra. 

45 C.J. p 576 note 19. 

20. Phrases 

(1) “Navigation and management 
of the vessel” distinguished from 
“care and custody of the cargo” 
see Care 12 C.J.S. p 1145 note 17. 

(2) “Navigation servitude" defined 
see Navigable Waters § 20. 

(3) “Right to navigation;” a right 
of way exercised for the purpose of 
trade and commerce which may be 
enjoyed in the sea, in public, and in 
private waters; the right to pass by 
water. 

Can.—Queddy River Driving Boom 
Co. v. Davidson, 3 Cartwr.Cas. 243, 
262. 

N.S.—McNeil v. Jones, 26 N.S. 299, 
303. 


I 21. Navigational visibility 
U.S.—The Silver Palm, C.C.A.Cal., 94 
F.2d 754, 767. 

22. Black L.D. 

23. Cal.—Bolsa Land Co. v. Vaquer- 
os Major Oil Co.. 76 P.2d 519. 521, 
25 Cal.App.2d 75—Forgeus v. Santa 
Cruz County, 140 P. 1092, 1093, 24 
Cal.App, 193—Eichelberger v. Mills 
Land & Water Co., 100 P. 117, 122, 
9 Cal.App, 628. 

Del.—Banks v. Wilmington Terminal 
Co„ 24 A.2d 592, 601, 2 Terry 4b9. 
45 C.J, p 577 note 45. 

Similarly expressed 

(1) When the moon is in its first 
and third quarters, the tides do not 
rise as high, or fall as low, as on 
the average; at such times the tides 
are known as “neap tides.”—Borax 
Consolidated v. City of Los Angeles. 
Cal., 56 S.Ct. 23, 29, 296 U.S. 10, 80 
L.Ed. 9. 

(2) When the moon is in its first 
and third quarters, the tidal forces 
of moon and sun are opposed and the 
tides do not rise so high or fall so 
low, and at such times the tides are 
called “neap tides.”—Miller v. Bay- 
To-Gulf, 193 So. 425, 428, 14l Fla. 
452. 

Origin of the term 
The origin of the term “neap tide” 
Is probably due to the fact that as 
the moon leaves the meridian of the 
sun in her orbital transit round the 
earth and approaches the quarters 
, the tides begin to “fall of£” or are 
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“nipped,” and neap tides ensue.—Bor¬ 
ax Consolidated v. City of Los An¬ 
geles, Cal., 56 S.Ct. 23, 29, 30, 296 
U.S. 10, 80 L.Ed. 9. 

24. Del.—Banks v. Wilmington Ter¬ 
minal Co., 24 A.2d 592, 601, 2 Terry 
489. 

25. Tex.—Roeser v. Coffer, Civ.App., 
98 S.W.2d 275, 278. 

26. Ga.—•Corpus Juris quoted in 
Case-Fowler Lumber Co. v. Win- 
slett, 149 S.E. 211, 213, 168 Ga. 
808. 

Ind.-—Cobe v. Malloy, 88 N.E. 620, 
622, 44 Ind.App. 8. 

Mo.—Benton County v. State High¬ 
way Commission, 52 S.W.2d 995, 
998. 

Pa.—Picharella v. Ovens Transfer 
Co., 5 A.2d 408, 409, 135 Pa.Super, 
112 . 

Tenn.—Corpus Juris quoted in City 
of Nashville v. Vaughn, 14 S.W.2d 
716, 717, 158 Tenn. 498. 

Similarly expressed 
“What is ‘near,’ is a difficult thing 
to argue about, and we shall not at¬ 
tempt it.” 

Ga.—Case-Fowler Lumber Co. v. 
Winslett, 149 S.E. 211, 213, 168 Ga. 
808. 

Tenn.—Hadley v. Turnpike Co., 3 
Humph. 555, 657. 

27. Ga.— Corpus Juris quoted In 
Case-Fowler Lumber Co. v. Win¬ 
slett, 149 S.E. 211, 213, 168 Ga, 808. 

Tenn,— Corpus Juris quoted In City 



NEAR 


term of relative signification,^8 the import of 
which can be determined only by the surrounding 
facts and circumstances,29 depending on the sense 
and connection in which it is used,20 considered to¬ 
gether with the purposes to be accomplished.^! Its 
meaning must be understood by examining the in¬ 
tent with which it is used.22 

“Near^^ is defnied as moaning not distant from;22 
within a little distance t‘romj24 at no great dis¬ 
tance's from ;26 i;iot distant or remote, but of rea- 
fionably easy and convenient access ;27 adjacent 
toj28 closc29 or upon.^0 Also it may mean either 
this side of or beyond the named objeet.'^^ 

As applied to space, the word 'biear,” being a 
term of relative signification, as stated supra 


65 C.J.S. 

note 28, has no positive^2 (yj precise^® meaning, and 
it locates nothing with any degree of preeision.44 
It depends for its signification on the subject mat¬ 
ter in relation to which it is used'^^ and the circum¬ 
stances under which it becomes necessary to apply 
it to suiTounding objects.^2 As a general rule the 
word is used to designate a place slightly removed 
from a given point.‘^7 Jt may be appropriately used 
to designate distances which, of themselves, widely 
diffei*.*^^ It may mean one foot, one chain, or any 
other distance.^i^ 

^^Ncar^^ has been liold synonymous with, or equiv¬ 
alent to, ‘^at,’^ and the terms liave also been com¬ 
pared or distinguished, see 7 C.J.S, p 153 note 23, 
p 154 note 43. 


of Nashville v, Vaughn, 14 S.VV.2<1 
71f>, 717. 158 T(‘nn. 498. 

45 C.J. p 677 note 59. 

as. Ga.— Corpns Juris j^uoted In 

Case-Fowler Lumber Co. v. Win- 
slott, 149 S.E. 211, 213, 168 Ga. 808. 
Kan.—Stale ex rel. Downer v. Board 
of Oom’rs of Kearny County, 72 
l\2a 07. on, 140 Kan. 401. 

N.T.—Todd V. City of New York, 23 
N.y.S.2a 884, 888. 

Pa.—Picharolla v. Ovens Tran.sfer 
Co., 6 A.2d 408. 409. 135 l^a.Super. 
112 , 

Tenn.—Corpus Juris quoted in City 
of Nashville v. Vaughn, 14 S.W.2d 
710, 717, 158 Tonn. 498. 

Tex.—lOx parte Fryo, 156 S.W.2d 631, 
637, 143 Tex.Cr. 0. 

45 C.J. p 677 note 60. 

fi9. G a.— Corpus Juris quoted in 

Case-B'owler laimber Co. v. Win- 
slfttt, 149 S.K 211, 213, 168 <la. 
808. 

Yenn.— Corpus Juris quoted in City 
of Nashville v. Vaug-hn, 14 S.W.2d 
716, 717, 158 Tenn. 498. 

46 C.J. p 577 not© 61. 

30. Ca.—Corpus Juris quoted in 

Case-Fowlcr Lumber Co. v, Win- 
slett, 149 S.K 211, 213, 168 Ga. 
808. 

Tonn.^— ^^OorpUB Juris quoted in City | 
of Nasjhvillo v. Vaugrhn, 14 S.W.2d 
716, 717, 168 Tenn, 498-—Kelly v. 
State. 132 S.W. 193, 201, 123 Tenn. 
616. 

31. Ga.— Corpus Juris quoted in 

Case-JEfowler Lumber Co. v. WSn- 
slott. 149 S.B. 211, 213, 168 Ga. 808. 
Tenn.— Corpus Juris quoted In City 
of Nashville v. Vaugfhn, 14 S.W. 
m 716, 717. 168 Tenn. 498~Keny 
V. State. 182 S.W. 193. '201, 128 
Tenn. 516, 

32. N.Y.—People v. Denslow, 1 Cai. 
177, 180. 

Tenn,— Corpus Juris quoted in City 
of Nashville v. Vaughn, 14 S.W.2d 
716, 717, H58 Tenn. 498. 


33. Oa.—Case-Fowler Lumber Co. v. 
Win.slett. 149 S.K 211, 21,3, 16S Ga. 
808. 

Mass.—Fall River Iron Works Co. v. 
Old Colony, etc., II. Co., 6 Allen 
221, 227. 

N.T.—Ca.sey v. New York, 111 N.E. 
764, 766, '217 N.Y. 192—Todd v. 
City of Now York, 23 N.Y.S.2d 
884, SS8. 

Similarly defined 

Not far from.—Kilgore v. Ja<‘kson, 
118 S.W. 819, 821, 55 Tex.Civ.App. 99. 

34. Tex.—lOx parte Frye, 156 S.lV.2d 
531, 537, 143 Tex.Cr. &—Moore v. 
State, 112 S.W.2d 194, 195. 133 Tex. 
Cr. 330. 

35. N.C.—^Ward v. Wilmington W. 
R. Co.. 13 S.E, 926, 928, 109 N.C. 
358, 

36. Ala.—Birmingham, K. & B. R. 
Co. V, Wilson, 69 So. 312, 313, 14 
Ala.App. 235. 

37. Tenn.—‘Manis r. State, S Hcisk, 
315, 316. 

38. Tex.—Kilgore v. Jack.son, 118 S. 
W. S19, 821, 65 Tex.Civ.App. 99. 

3D. N.C.—^Ward v. Wilmingtcm W. 
R. Co., 13 S.I6. 926. 928, 109 N.C. 
3'58, 363. 

Tox.—Kx parte Frye, 156 S,W.2d 531, 
637, 143 Tex.Cr.R, 9—Moore v. 

State, 112 S.W.2d 194, 195, 133 Tex. 
Or.R. 330. 

Similarly defined 

(1) Close by.—^Kilgore v. Jackson, 
118 S.W. 819, 821, 65 Tex.Civ.App. 99. 

(2) Close to.—Birmingham, E. 

B. R. Co. V. Wilson, 69 So. 312, 313, 
14 Ala.App. 235. 

40. Tex.—Moore v. State, 112 S.W. 
2d 194. 195, 133 Tex.Cr.R. 330—Ex 
parte Frye, 166 $.W.2d 631, 687, 148 
Tex.Cr.R. 9. 

41- Ala.—Birmingham, E. & B. R. 
Co. V. Wilson, 69 So. 312, 3L3, 14 
Ala,App, '235. 

4a. Ga.—Corpus Juris quoted in 

2.64 


Case-Fowler Lumber Co. v. Win- 
slett. 149 S.E. 211, 213. 168 Ga 808. 
45 C.J. p 577 note 66, 

43. ('!a.—(Corpus Juris quoted in 
Ca-se-Fowler Lunil>er Co. v. Win- 
8h‘tt, 149 S.E. 211, 233, 168 Ga 
808. 

45 C.J. p 577 not© 67. 

44. On.—Corpus Juris quoted In 
Ca.se-Fowler Lumber Co. v. Win- 
slctt, 149 S.K. 211, 213, 168 Ga 808. 

N.Y.—Ca.sey v. New York, 111 N.E 
764, 765, 217 N.Y. 192—Todd v. 
City of Now York, 23 N.Y.S.2d 884, 
888 . 

45. Ga.—Corpus Juris quoted in 
Case-Fowler launber Co. v. Win- 
slett, 149 S.E. 211, 213, 168 Ga 
8 ( 18 . 

45 C.J. p 577 note 69. 

46. Ga.—Corpus Juris quoted in 
CaRO-Fowler Lumber Co. v. Win- 
alCitt, 149 S.E. 211, 213, ICS Ga. SOS. 

45 C.J, p 677 note 70. 

47. Nev.—In re Hartung, 160 P. 782, 
783, 40 Nov, 263. 

48. Maa.R.—^Fall River Iron Works 
i.^o. V. Old Colony, oto., R. Co-, 6 
Alien 221, 227. 

45 <1J. p 578 note 72. 

Similarly expressed 

(1) “Wbat would bo near In one 
locality W{)uld not be in another. 
Each case must b>^ governed by its 
special circumstances," 

XJ.S.—Kirk bride v. Ijafayctte County, 
Mo., 2 S.Ct. 601, 602, 108 U.S. 208, 
27 L.Ed. 705, 

Kan.—State ex rel. Downer v. Board 
of Com’rs of Kearny County, 72 F- 
2d 67, 69, 146 Kan. 461. 

(2) " ‘Near" today Is a wholly dif¬ 
ferent thing from *neaF in days gone 
by, made so by the wholly different 
facilities for transport ation and 
movement generally."—thty of Nash¬ 
ville V. Vaughn, 14 S.W.2d 716, 717, 
158 Tenn. 498. 

49. Ind.—Oobe v. Malloy. 88 N.E. 
620, 622, 44 Ind.App. 8. 
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NEAR—NECES8ABILT 


Near relatives. A term whieli has been construed 
to mean next of kin;^® those who would take under 
the statute of distribution.^^ It has been held to be 
synonymous with “heirs” see 39 C.J.S, p 884 note 
56.1. 

Other phrases employing the word are set out in 
the note.52 

IfEAfiiEST?. immediately adjacent to; in closest 
proximitythe closest relative proximity.^'^ 

It has been said that, generally speaking, the 
words “nearest” and “next” are synonymous and 
interchangeable,and that, while there is a shade 
of difference between the two terms,^® this shade of 
difference is often disregarded. 

Phrases employing the word are set out in the 
note.^S 

NEARLY. A term purely relative in its meaning^^ 
defined as in a near manner or degree; closely; 
within a little; almost. 

“Nearly” has been held synonymous with, and has 
been distinguished from, “about” see 1 C.J.S. p 343 
note 31. 


NEAT CATTLE. See Cattle 14 C.J.S. p 37 notes 

^ 6 . 

NEAT PROFITS. Profits after all charges and ex¬ 
penses have been deducted. 

NEAT STOCK. A term which may or may not in¬ 
clude ^ff)eeves .”®2 

NEBRASKA. The name of one of the states of the 
United States of America. Also, a geographical 

name.^4 

NEC. As the first word of maxims as to which there 
have been no recent applications see 45 C.J. p 579 
notes 74^76, p 586 notes 74, 75, 79, 81, 82. 

NECESSARIES. See post p 268 notes 21-27: 

NECESSARILY. A term which has no fixed, abso¬ 
lute significance, but which is to some extent a rela¬ 
tive one,^5 defined as meaning by necessity; in a 
necessary manner;66 indispensablyunavoida- 
bly.68 The term signifies something more than mere 
convenience, or something less than that which is 
inevitable. 6 2 


50. N.J.-—Cox V. Wills, 22 A. 794, 

79C, 49 N.J.Eq. 130. 

Next of kin see 51 C.J.S. p 452 note 
26-p 456 note 2. 

Brotlier-in-law as a ‘"near relative” 
see Blytheville Courier v. McCall, 273 
S.W. 368, 369, 169 Ark. 148. 

61. Md.—Handley v. Wrightson, 60 
Md. 198, 206. 

52. Bhrasos 

(1) “Near beer” see Beer 10 C.J.S. 
p 229 note 6-p 230 note 12, and In¬ 
toxicating Liquors § 13. 

(2) “Near blood relative*’ see 11 
C.J.S. p 367 note 35.1. 

(3) “Near the place” means vi¬ 
cinity, locality or neighborhood; 
these expi'cssions are clastic and de¬ 
pendent on circximstances, and may 
be equally satisfied by areas meas¬ 
ured by rods or miles.-—Connally v. 
General Const. Co., Old., 46 S.Ct. 126, 
129, 269 U.S. 385, 70 L.Ed. 322. 

; . (4) “Near the premises” distinT 
guished from “in the yard” see 42 
C.J.S. p 483 note 82. 

(5). Additional phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 578 notes 
79-7. 

53. N.Y.— Corpus Juris quoted iu 
In re Dicks’ Will, 66 N.Y.S.2d 264, 
'265, 187 Misc. 1075. 

46 C.J. p 578 note 10. 

54. N.Y.—In re Martin’s Estate, 237 
N.Y.S. 529, 631, 135 Misc. 18, 

55. N.Y.— In re Martin’s Estate, su¬ 
pra. 


Tex.—Bloch v. Woellert, Civ.App., 
90 S.W.2d 653, 655. 

56. Tex.—Bloch v. Woellert, supra. 
45 C.J. p 578 note 10 [a]. 

57. Tex,—Bloch v. Woellert, supra. 
45 C.J. p 578 note 10 [a]. 

58. Phrases 

(1) “Nearest blood kin” see Blood 
11 C.J.S. p 367 note 35.1. 

(2) “Nearest cause” see 14 C.J.S. 
p 49 note 86. 

(3) “Nearest kin” or “nearest of 
kin” see 61 C.J.S. p 452 note 2'5. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 578 note 11- 
p 679 note 62. 

59. Cal.—Cogswell v. Bull, 39 Cal. 
320, 326. 

60. Webster New Int.D. 

Phrases employing the word and as 
to which more recent adjudications 
have not been found see 45 C.J. p 579 
notes 56-61. 

61. Eng.—Ow^ton v. Ogle, 13 East 
538, 543, 103 Reprint 479. 

62.. Tex.—Castello v. State, 36 Tex, 
324. 

63. Bouvier L.D. 

Historical note 

Nebraska was the thirty-seventh 
state admitted to the Union. Its 
territory formed part of the province 
of Louisiana as ceded by Prance. An 
' enabling act for the formation of, a 
' state government was passed April 
; 19, 1364; a state constitution was 
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adopted June 21, 1866, and on Feb. 
9, 1867, an act was passed for the 
admission of the state into the Un¬ 
ion, on condition that civil rights 
and the elective franchise should be 
secured to all races, excepting In¬ 
dians not taxed; and on March 1, 
1867, a proclamation b^^ the piesident 
announced the acceptance of this 
condition, whereupon by the terms of 
the act the admission of the state 
became complete.—Bouvier L.D. 

64. Neb.—Nebraska L. & T. Co. V. 
Nine, 43 N.W. 348. 349, 27 Neb. 
507, 20 Am.S.R. 683. 

Geographical, names as trade-marks 
see the C.J.S. title Trade-Marks, 
Trade-Names, and Unfair Competi¬ 
tion § 43, also. 63 C.J. p 356 note 
63-p 357 note 66. 

65. Wis.—Milwaukee, etc., R. Co. v. 
Milwaukee, 34 Wis. 271, 277. - 

66. Ind.—Summers v. Tarney, '24 N. 
E. 678, 679, 12.3 Ind. 560. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 4^ C. 
J. p 580 notes 88-12. 

67. Oal.—Ryan v. Oakland Gas, etc., 
Co., 130 P. 693, 697. 21 C’al.App. 
14. 

Ind.—Summers v. Tarney, 2'4 N.E. 
678, 679, 123 Ind. 660. 

68. , Cal.—'Ryan v. Oakland Gas, etc., 
‘Co., 130 P. 693, 607, 21 Cal.App.,14. 

Ind.—Summers v, Tarney, 24 N.E. 
678, 679,. 123 Ind. 560. . , 

69. Wis.—Milwaukee, etc., R. Co. v- 

Milwaukee, 3^* Wis. 271, 277. . . 



NECESSARILt—NUCESSABY 


"Necessarily” is not synonymous with "unnecessa¬ 
rily, ”7 o and has been distinguished from "reason- 

ably.”7i 

NECESSAEIUM EST QUOD NON POTEST ALI- 
TER SE HABERE. See 45 C.J. p 580 note 13. 

NECESSARY. 

In General 

A term susceptible of various meanings*^2 and 
without a fixed meaning’^2 or charactcr'^^ peculiar 
to itself."Necessary” may have a broad'^6 or a 
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strict*^7 meaning. It is a flexible,75 relative,79 varia¬ 
ble,and comparative^^ term, admitting of all de¬ 
grees of comparison,^2 somewhat elastic,S3 and re¬ 
stricted or enlarged by the surrounding circumstanc- 
es.S^ 

It must be considered in the connection in which it 
is used,and its meaning depends on the con¬ 
text,the intention,^7 the subject,ss and the object 
sought.^9 The appropriate application of the word 
to given conditions is wholly a matter of opinion, 
and it is often connected with other words, which 


70. “A positive and negrative of the 

astame term cannot be synonymous,"— 

Dallas & G. H. Co. v. Able. 9 S.W. 

871, S73. 72 Tex. 150. 

71. Tex.—Stevenson v. State, 17 
Tex.App. (518, 634, 

72. Cal.—Westphal v. Westphal, 10 
P.2ci 119, 120, 122 Cal.App. 379. 

Del.—State ox rol. Morford v. Tat- 
nall, 21 A.2a 185, 191. 2 Terry 273. 

Okl.—Kay County Excise Board v. 
Atchison. T. & S. F. B. Co., 91 P.2d 
1087, 1088. 185 Okl. 327. 

45 C.J. p 680 note 15. 

73. Miss.—Causey v. Jones, 10 So.2d 
356, 357, 193 Miss. 495. 

Okl.—Kay County Excl.so Board v, 
Atchi.son, T. & S. F. R. Co.. 91 P. 
2d 1087, 1088, 185 Okl. 327, 

Tex.—Scott V. Walden. 165 S,W.2d 
449, 451, 140 Tex. 31. 

45 C.J. p 581 note 16. 

In. law the word "necessary" has 

not a fixed meaning.—Westphal v. 

Westphal, 10 P, 2 d 119, 120, L22 Cal. 

App. 379. 

Ko exact meaning* 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451, 462, 140 Tex. 31. 

74. Ind.—Rexroth v. Holloway, 90 
N.E. 87, 88, 45 Ind.App. 36. 

La.—Yazoo & M. V. R. Co. v. Louisi¬ 
ana Public Service Commission, 128 
So. 39, 40, 170 La. 441. 

N.M.—Hutcheson v. Atherton, 99 P. 
2d 462, 467, 44 N.M. 144. 

N.Y.—In re Tennessee Ave. In Town 
of Ithaca. 210 N.Y.S. 744, 747, 213 
App.Dlv. 540. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., 91 P. 
2d 1087, 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451, 452, 140 Tex. .31. 

4B C.J, p 681 note 17. 

75. Ind.—Rexroth v. Holloway, 90 
N.B. 87, 88 , 45 Ind.App. 36. 

La,'—Yazoo M. V. R. Co, v. Louisi¬ 

ana Public Service Commission, 
128 So. 39, 40, 170 La, 441. 

N.M.^—^Hutcheson v. Atherton, 99 P. 
2d 462, 467, 44 N.M. 144. 

N.T.—In re Tennessee Ave. in Town 
of Ithaca, 210 N.Y.S. 744, 747, 213 
App.Div. 640. 

Okl.—^Kay County Excise Board v. 


, Atchison, T. & S. F. R. Co., 91 P.2d 
1087, 1088 , 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451, 452, 140 Tex. 31. 

4'5 C.J. p 681 note 18. 

76. Mo.—State v. Hackmann. 205 
S.W. 161, 164, 165, 275 Mo. 636. 

77. U.S.—^ICnevals v. Florida Cent. & 
P. R. Co., Fla., 66 F. 224, 231, 13 
C.C.A. 410. 

Mo.—State V. Hackmann, 205 S.W. 
161, 164, 165, 275 Mo. 636, 

TTBider the strictest interpretatloii 
of the word "necessary" there would 
bo a negative of any discretion,— 
Westphal v, Westphal, 10 P.2d 119, 
120, 122 Cal.App. 379. 

78. U.S.—Bartholome v. Baltimore 
Fire Patrol & De.spatch Co. of Bal¬ 
timore City, D.C.Md., 48 F.Supp. 98, 
103. 

Cal.—We.stphal v. Westphal, 10 P.2d 
119, 120. 122 Cal.App. 379. 

Okl.—Kay County lOxci.se Board v. 
Atchi.son, T. & S. F. R. Co., 91 P. 
2d 1087, 1088. 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449. 451. 452, 140 Tex. 31. 

45 C.J. p 581 note 21 , 

Great llexlhlllty of meaning 

Ind.—State ex rel. Minniear v. Eck- 
man, 187 N.B. 327, 329, 205 Ind. 
650, 

Not of inflexible meaning 

Mias,—Causey v. Jones, 10 So.2d 
356. 357, 193 Miss, 495. 

79. Cal.—Westphal v. Westphal, 10 
P.2d 119, 120, 122 Cal.App. 379. 

Okl.—Kay County Excise Board v. 
Atchison, T, & S. F. R. Co„ 91 P. 
2d 1087, 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451, 462, 140 Tex. 31. 

Wa.sh.—Association Collectors v. 

King County, 76 P.2d 998, 1002, 
1003, 194 Wash. 25. 

46 C.J. p 581 note 22 . 

Not an exigent term 

"Necessary" has long been regard¬ 
ed as a relative and not an exigent 
term,—Bridges v. City of Charlotte, 
20 S.E.2d 825, 831, 221 N.C. 472. 

80. Conn.—Hooker v. Goodwin, 99 

A. 1050, 1060, 91 Conn. 463, Ann. j 
Cas.l918D 1159. | 
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I 81. Ind.—Chicago, I. & L. H. Co. v. 
S Baugh, 94 N.B. 571, 573, 175 Ind. 
419. 

Okl.—Kay County Excise Board v. 
Atchison, T. Ss S. F. R. Co., 91 P. 
2d 1087, loss. 185 Okl. 327, 

82. Ind.—Rexroth v. Holloway, 90 N. 
E. 87. 88. 45 Ind.App. 36. 

La.—Yazoo & IVf. V. R. Co. v, Louisi¬ 
ana Public Service Commission, 
128 So. 39, 40. 170 La. 441, 

N.M.—Hutcheson v. Atherton, 99 P.2d 
462, 467, 44 N.M. 144. 

N.Y.—In re Tennessee Ave. in Town 
of Ithaca. 2l0 N.Y.S. 744, 747. 213 
App.Div. 540. 

4'5 C.J. p 581 note 25. 

83. Va.—Norfolk, etc., R. Co. v. Den¬ 
ny. 56 S.E. 321. 328. 10$ Va. 383. 

84. Conn.—Hooker v. Goodwin. 99 A 
1059. 1060, 91 Conn. 4$3, Ann.Cas. 
1918D 1169. 

85. Ark.—Parker v. Pace & Davis, 
82 S.W.2d 259. 261, 190 Ark. 950 
—Madison County v. Simpson, 293 
S.W. 34. 35. 173 Ark. 755. 

Cal.—Westphal v. Westphal, 10 R 
2d 119. 120. 122 Cal.App. 379. 

Del.—Morford v. Tatnail, 21 A.2d 
185, 191, 2 Terry 273. 

Ind.—Rexroth v. Holloway, 90 N-E. 

87, 88. 45 Ind.App. 36. 

Okl.—^Kay County Excise Board v. 
Atchison. T. A S. R. Co., 91 P. 
2d 1087, 1088. 185 Okl, 327. 

86 . U.S.—Bartholome v. Baltimore 
Fire Patrol & Despatch Co. of Bal¬ 
timore City, D.C.Md., 48 F.Supp* 
98. 101. 

45 C.J. p 681 note 28. 

87. U.S.—In re Strauss, N.Y., 25 
S.Ct. 635, 536, 97 U.S. 324, 49 L.Ed. 
774—McCulloch v. Maryland. Md., 
4 Wheat. 316, 414, 4 L.Ed. 579, 

88 . U.S.—In re Strauss, N.Y., 25 S. 
Ct. 635, 536, 97 U.S. 324, 49 L.Ed. 
774—McCulloch v. Maryland, Md., 
4 Wheat. 316, 414. 4 L.Ed. 679. 

89. Okl.—Kay County Excise Board 
V. Atchison, T. A S, F, R. Co., 01 
P.2d 1087, 1088, 18'5 Okl. 827. 

46 C.J. p 581 note 31. 

90. Wash.—Association Collectors v. 
King County, 76 P.2d 998, 1002 , 
1003, 194 Wash. 25. 



65 C.J.S. 


NECE8SAB7 


increase or diminisli the impression the mind re¬ 
ceives of the urgency it imports. 

The word ^^necessary” may mean absolutely nec¬ 
essary something which, in order to accomplish 
a given object, cannot be dispensed with;93 that 
which is indispensable,^^ or an absolute physical 
necessity,^ 5 or inevitability.^S However, the term 
may not mean absolutely necessary,^^ absolutely es- 
sential,98 or absolutely indispensable it may not 
mean indispensable it may not imply an absolute 


necessity ;2 it may not be confined in its meaning to 
physical necessity nor does it always import an 
absolute physical necessity^ so strong that one thing 
to which another may be termed necessary cannot 
exist without that other.® 

The word ^^necessary” is sometimes used to ex¬ 
press expediency or appropriateness;® mere conven¬ 
ience; 7 importing that which is only convenient, 
useful, appropriate, suitable, proper, or conducive to 
the end sought;® that which is essential to a de¬ 


al. U.S.—^McCulloch V. Maryland. 

Md., 4 Wheat. 316, 414, 4 L.Ed. 579. 
La.—Yazoo & M. V. R. Co. v. Lou¬ 
isiana Public Service Commission, 
128 So. 39, 40, 170 La. 441. 

N.M.—Hutcheson v. Atherton, 99 P. 

2d 462, 467, 44 N.M. 144. 

N.Y.—In re Tennessee Ave. in Town 
of Ithaca, 210 K.Y.S. 744, 747, 213 
App.Div. 540—In re Eighty-Fourth 
St, 178 N.Y.S. 617, 619, 189 App. 
Div. 315. 

92. U.S.—Bartholome v. Baltimore 
Fire Patrol & Despatch Co. of Bal¬ 
timore City, D.C.Md., 48 F.Supp. 
98. 103. 

93. Cal.—Westphal v. Westphal, 10 
P.2d 119, 120, 122 Cal.App. 379. 

Minn.—Marshall County v. Rokke, 
159 N.W. 791, 134 Minn. 346. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., $1 P.2d 
1087, 1088, 185 Okl. 327. 

45 C.J. p 581 note 32. 

94. Miss.—Causey v. Jones, 10 So. 
2d 366. 357, 193 Miss. 495. 

N.Y.—In re Tennessee Ave. in Town 
of Ithaca, 210 N.Y.S. 744, 747, 213 
App.Div. 540. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R, Co., 91 P. 
2d 1087, 1088, l85 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451. 452, 140 Tex. 31. 

45 C.J. p 58l note 33. 

95. Cal.—Westphal v. Westphal, 10 
P.2d 119, 120, 122 Cal.App. 379. 

Ind.—Rexroth y. Holloway, 90 N.E. 

87, 88. 45 Ind.App. 36. 

Okl,—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., 91 P. 
2d 1087, 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451. 452, 140 Tex. 31. 

45 C.J. p 581 note 34. 

96. Cal.—Westphal v. Westphal, 10 
P.2d 119, 120. 122 Cal.App. 379. 

Ind.—Rexroth v. Holloway, 90 N.B. 

87, 88, 45 Ind.App. 36. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., 91 P.2d 
1087, 1088, 185 Okl. 327. 

97. N.Y.—McQuade v. Prudential 
Ins. Co. of America, 2 N.Y.S.2d 647, 
651, 253 App.Div. 624i—Dunbar & 
Sullivan Dredging Co. v. State, 21 
]Nr.Y.S.2d 937, 940, 174 Misc. 743— 
Parsons v. Moss, 13 lSr,Y.S.2d 865, 
8’67, 171 Misc. 828—Reiss v. Bal¬ 


lard Realty & Mortgage Corpora¬ 
tion, 269 N.Y.S. 631, 632, 150 Misc. 
34. 

45 C.J. p 581 note 35. 

Mitigated sense 

‘Tn McCulloch v. Maryland, 4 
Wheat, U.S., 316. 413, 4 L.Ed. 579. 
the United States Supreme Court at 
an early date was called upon to 
ascertain its meaning as employed 
in the constitution authorizing con¬ 
gress to pass all laws ‘necessary and 
proper’ to carry into effect the pow¬ 
ers conferred. The contention was 
urged that the word ‘necessary' car¬ 
ried the more rigorous meaning, ‘ab¬ 
solutely necessary’; ‘indispensable'. 
In rejecting the argument, the court 
said: ‘Is it true, that this is the 
sense in which the word “necessary" 
is always used? Does it always im¬ 
port an absolute physical necessity, 
so strong, that one thing to which 
another may be termed necessary, 
cannot exist without that other? We 
think it does not. If reference be 
had to its use,* in the common af¬ 
fairs of the world, or in approved 
authors, we find that it frequently 
imports no more than that one thing 
is convenient, or useful, or essen¬ 
tial to another. . . . Almost all 

compositions contain words, which, 
taken in their rigorous sense, would 
convey a meaning different from 
that which is obviously intended. It 
is essential to just construction, that 
many words which import something 
excessive, should be understood in a 
more mitigated sense—in that sense 
which common usage justifies. The 
word “necessary" is of this descrip¬ 
tion. ... A thing may be neces¬ 
sary, very necessary, absolutely or 
indispensably necessary. To no mind 
would the same idea be conveyed by 
these several phrases.’ ’’—^Hutcheson 
V. Atherton, 99 P.2d 462, 467, 44 N.M. 
144. 

98. Ark.—Parker v. Pace & Davis, 
82 S.W.2d 259, 261, 190 Ark. 950— 
Madison County v. Simpson, 293 
S.W. 34, 36, 173 Ark. 755. 

99. N.Y.—^McQuade v. Prudential 
Ins. Co. of America, 2 N.Y.S.2d 647, 
651, 253 App.Div. 624—Dunbar & 
Sulliva^n Dredging Co. v. State, 21 
N.Y.S.2d 937, 940, 174 Misc. 743— 
Parsons v. Moss, 13 N.Y.S.2d 865, 
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867, 171 Misc. 828—Reiss v. Bal¬ 
lard Realty «& Mortgage Coi^ora- 
tion, 269 N.Y.S. 631. G32. 150 'mIsc. 
34. 

Philippine.—Manila R. Co. v. Mitch* 
el, 60 Philippine 832, 837. 

45 C.J. p 581 note 36. 

Similarly expressed 

The word “necessary" does not 
mean absolute and indispensable.— 
Dunbar & Sullivan Dredging Co. v. 
State, 20 N.Y.S.2d 127, 131, 259 App. 
Div. 440. 

The test of what is necessary is 
not indispensability, but actual use. 
—Walling V. Thompson, D.C.Cal., 65 
F.Supp. 686, ’688. 

1. U.S.—General Inv. Co. v. Beth¬ 
lehem Steel Corp., D.C.N.J., 248 P. 
303, 310. 

45 C.J. p 581 note 37. 

2. Mont.—Williams v. Sorenson, 76 
P.2d 784, 788, 106 Mont. 122. 

Philippine.—Manila R. Co. v. Mitch- 
el, 60 Philippine 832, 837. 

45 C.J. p 581 note 38. 

3. Eng.—Davies v. London Corp., 
[1913] 1 Ch. 415. 

Ill.—Aurora, etc., R. Co. v. Har¬ 
vey. 53 N.E. 331, 334, 178 Ill. 477. 
La.—Yazoo & M. V. R. Co. v. Lou¬ 
isiana Public Service Commission, 
128 So. 39, 40, 170 La. 441. 

5. La.—Yazoo & M. V. R. Co. v. 
Louisiana Public Service Commis¬ 
sion, supra. 

45 C.J. p 581 note 41. 

6. Ind.—Rexroth v. Holloway, 90 N, 
E. 87, 88, 46 Ind.App. 36. 

7. Ind.—State ex rel. Minniear v. 
Eckman, 187 N.E. 327, 329, 205 Ind. 
650. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., 91 P.2d 
1087, 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451, 452, 140 Tex. 31. 

45 C.J. p 581 note 42. 

Raasonable convenience 
Ind.—State ex rel. Minniear v. Eck¬ 
man, 187 N.E. 327, 329, 206 Ind. 
650. 

8. Ark.—Parker v. Pace & Davis, 
82 S.W.2d 269, 261, 190 Ark. 960— 
Madison County v. Simpson, 293 
S.W. 34, 35, 173 Ark. 755. 

Cal.—^Westphal v. Westphal, 10 P.2d 
119, 120, 122 Cal.App. 379. 
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sirable or projected end or condition.® It is some- 
times tised to express that which is reasonable for 
the purpose required that which is reasonably con¬ 
venient under the circumstances and the term in¬ 
cludes all such things as are proper, useful, and suit¬ 
able for the purpose.i2 jt may mean something rea¬ 
sonably useful and pro2)cr,'^3 something substantial¬ 
ly^'^ or reasonably 15 necessary; something reason¬ 
ably convenient; 15 and of greater or lesser benefit 
or convcnience.17 While it may mean something less 
than indispensable, at least it includes that which is 
desirable, advisable, and needful;15 and it does not 
moan that a thing will possibly be needed at some re¬ 
mote time in the futurc.i^ ■ 

As a Foud. 

A thing that is necessary or indispensable to some 
purpose; something that one cannot do without; a 
requisite; an essontial.25 

-Necessaries, As a noun, the word is usitally 

emijloyed in the plural, and the word ^‘necessaries^’ 
has no hard and fast mcaning.^i Being a relative 


term, as stated supra p 266 note 79, it varies with 
the accustomed manner of living of the persons,22 
and it has been restricted or enlarged in the scope 
of its legal signification according to the circum¬ 
stances and conditions of the X)ersons.23 It is de¬ 
fined as meaning such things as are useful and suit¬ 
able to the person’s estate and condition in life, and 
not merely such as are requisite for bare subsist¬ 
ence ;24 whatever is convenient, usual, or adapted to 
the imoper end, or customary under similar circum- 
stanees.25 The term “necessaries” is not confined 
merely to what is requisite barely to support life, 
but includes many of the conveniences of refined so¬ 
ciety,such as ornaments of dress which are usu¬ 
ally worn by persons of rank and positian,27 

The word “necessaries” is treated in various plac¬ 
es throughout this work, particular reference being 
made to the C.J.S. titles Exeemtors and Adminis¬ 
trators § 391, Maritime Liens § 16 a (I), and Spend¬ 
thrifts § 6, also 58 C.J. p 1296 note 83-p 2297 note 
87; and reference is also made to the indexes to the 
titles Exemptions, Guardian and Ward, Husband 


Ind.—Ucxroth v. Holloway, 90 N.B. 

S7, SS, 45 Ind.App. 36. 

Okl.-~Kay Oounty Board v. 

AtcUKson, T. ^ R. P. H. Co., 91 P.2d 
X087, 1088. 185 Okl. 327. 

ft. La.—I^yons v. H. K, Ferg-uson 
Co., App., 16 So.2d 587, 591. 

MIhh,—S outhern IVutkeRt* Corpora¬ 
tion V. Walton, 11 So.2d 912, 914, 
194 Mins. 573. 

More spocillcally exprossed 

“The acccplod nu'aninfr of ‘neces¬ 
sary/ therefore, is not that a thing* 
is essential to a particular end or 
condition, but that it is csHcntial to 
a desirable end or condition. That 
the thing- cannot be dispensed with 
without loss, damage or inefllcicn- 
cy."—Johnson v. I’hilUps-Buttorfr 
Mfg. Co., 160 S.W.2d 893, 895, 178 
Tenn. 559. 

XO. Ind.—Roxroth v. Holloway, 90 
N.H 87, 88, 46 Ind.App. 36. 

11. Ind.^—Roxroth. v. Holloway, su¬ 
pra, 

12. OIU,—Garfield County v. laen- 
Uerg, 61 P. 1067, 1068, 10 Old. 378. 

Similarly expressed 

(1) The word "necessary"* fre¬ 
quently expresses no more than that 
the thing is convenient or useful.— 
State ox rel. Minniear v. Bckman, 
187 ’N.H S27, 329, 205 Ind. 660. 

(2) "An examination of ‘ a suffi¬ 
cient number of the many cases in 
which the word has been used in con¬ 
ferring powers on administrative 
hoards will disclose that in a few 
such cases it has been declared that 
an indispensable necessity is the cri¬ 
terion. but the majority holds that 


It includes meaiiH and measures 
which arc reasonably UHOful and ap¬ 
propriate."—Causey v. Jimes, 10 So- 
2a 356, 357, 193 Mia.s. 495. 

(3) "It may bo ohscrvocl gonorally 
that ‘noci'ssary’ in this connection 
does not mean an absolute or IndiR- 
pon.sable necessity, but reasonable, 
roduisito, and proper for the accom¬ 
plishment of the end in view, und«‘r 
the peculiar circumstances of the 
case."—State v. District Court 'of 
Fourth Judicial Dlst. in and for Min¬ 
eral County, 300 P. 916, 918, 190 
Mont. 191—Northern Pac. R. Co. v. 
McAdow, 121 P. 473, 474, 44 Mont. 
647. 

13. Cal,—^Westphal v. Weatphal. lO 
P.2d 119, 120, 122 Cal.App. 379, 

Miss,—Causey v. Jones, 10 So.2d 356, 
367, 193 Miss. 496. 

Okl.—Kay County Excise Board v, 
Atchison, T. & S. F. R. Co., 91 P.2d 
1087, 1088, 185 Okl. 327. 

45 C.J. p 681 note 43. 

14. U.S.^—Bartholomo v. Baltimore 
Fire Patrol & Despatch Co. of Bal¬ 
timore City, D.C.Md., 48 F.Supp. 
98, 103. 

15. XJ.S.—Bartholome v. Baltimore 
Fire I'atrol & Despatch Co. of Bal¬ 
timore City, supra. 

Philippine.—Manila R. Co. v. Mitch- 
el, 60 Philippine 832, 837. 

46 C.J. p 581 note 46. 

16. N.Y.—In re Tennessee Ave, in 
Town of Ithaca, 210 N.T.S. 744, 
747, 213 App.Div. 640. 

45 C.J. p 682 note 4'6. 

17. Ind.—Chicago, I. & L. R. Co. v. 
Baugh, 94 N.B. 671. 673, 176 Ind, 
419. 


Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co„ 91 P.2d 
1087, 1088, 185 Okl. 327. 

18. U.S.—Lambert v. Yellowlcy, D. 

C.N.Y., 291 F. 610, $43. 

1ft. Minn.—Rtnte v. Duluth St. Ry. 
Co., 229 N.W. 883, 884, 179 Minn. 
648. 

20. N.C.—Atkins V. City of Durham, 
186 S.E. 330. 333. 210 N.C. 295. 

21. Pa.—Rmitti v. Roth Cad lilac Co., 
21 A.2d 127, 2,30. M5 Pa.Super. 292 
—52f‘dalis v. Jeddo-Highland Coal 
Co„ 172 A. 169, 170, 113 I'a.Super. 
49. 

22. Pa.—Smitti V. Roth Cadillac Co., 
21 A.2d 127, 130, M6 Pa.Super. 292 
—Xedalis v. Jeddo-Highland Coal 
Co., 172 A- 169, 170, 113 Pa.Super, 
49. 

23. Cal.—Sanker v, Humborg*, 119 P. 
2d 433, 434, 48 Cal.App.2d 205. 

45 C.J. p 582 note 54, 

24. N.C.—Turner v, Gaither, 83 N. 
C. 357, 361, 35 Am.R. 674. 

45 C.J. p 582 note 50, 

25. Colo.—Sargent v. ha, Plata 

Comity, 40 366, 371, 21 Colo. 

168. 

46 C.J. p 682 note 61- 

26. Cal.—Sanker v. Humborg, 119 
P.2d 433, 434, 48 Cal.App.2d 205. 

R.I.—Crafts v. Carr, 63 A. 275, 277, 
24 R.I. 397, 96 Am.S.R. 721, 60 L. 
R.A. 128. 

27. Cal.—Sanker v. Humborg, 119 P. 
2d 433, 434, 48 Cal.App.2d 205. 
Not limited to food, clothing, and 

a habitation.—Dravecko v. Richard, 
196 N.E. 17, 18. 267 N.Y 180—Boiler 
V. Crider, 31 N.Y.a2d 987, 989. 


268 



65 C.J.S. 


NECESSARY 


and Wife, Infants, and Insane Persons. For other 
references consult the Descriptive-Word Index. 

As an Adjective 

The word ''necessary’^ frequently is employed as 
an adjective, 28 and as such it has been said that it 
possesses^^^ or expresses^ ^ degrees. 

It has been variously defined as meaning appro¬ 
priate; 31 suitable proper;33 convenient;34 help- 
ful;35 needful;36 reasonable;37 incidental;38 use»- 


ful;39 conducive to.*^® 

' In a more rigorous sense the word is defined as 
meaning essential;4i indrspensable^s to the accom¬ 
plishment of a purpose;43 expedient ;44 requisite 
indispensably requisite;46 required;47 inevitable;48 

unavoidable ;49 impossible to be otherwise,or to 
be dispensed with, without preventing the attain¬ 
ment of a desired result ;S1 not to be dispensed with, 
without loss, damage, inefficiency or the like;®2 not 
to be avoided ;53 gnch that it cannot be disregarded 
or omitted;54 without which another thing must fail, 


28. I>el.—Morford v. Tatnall, 21 A. 
2d 185, 191,. 2 Terry 273. 

Ind.—Chicago, I. & L. R. Co. v. 
Baugh, 94 N.E. 671, 573, 175 Ind. 
419. 

Okl.—Kay County Excise Board v. 
Atchison, T. & g F R. Co., 91 P.2d 
1087, 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 165 S.W.2d 
449, 451. 452, 140 Tex. 31. 

29. Fla.—Gotten v. Leon County 
Com’rs, 6 Fla. 610, 629, 

Md.—Moale v. Cutting, 69 Md. 610, 
522. 

30. U.S.—McCulloch V. Maryland, 
Md., 4 Wheat. 316, 414, 4 L.Ed. 579. 

Ind.—Chicago, I. & L, R. Co. v. 
Baugh, 94 N.E. 671, 673, 175 Ind. 
419. 

Okl.—Kay County Excise Board v. 
Atchison, T. & S. F. R. Co., 91 P.2d 
1087. 1088, 185 Okl. 327. 

Tex.—Scott V. Walden, 1'65 S.W.2d 
449, 451, 452. 140 Tex. 31. 

31. U.S.—Fleming v. A. B. Kirsch- 
baum Co.. C.C^A,Pa., 124 F.2d 667, 
571—Blackmer v. Coinmissl^oner of 
Internal Revenue. C.C.A.2, 70 F.2d 
255, 256, 92 A.L.R. 982. 

Iowa.—Getchell & Martin Lumber & 
Mfg. Co. V. Des Moines Union R. 
Co., 87 N.W. 670, 671, 115 Iowa 
734. 

32. Ind.—Rexroth v. Holloway, 90 
N.E. 87, 88, 45 Ind.App. 36. 

33. Mont.—^Williams v. Sorenson, 76 
P.2d 784, 788, 106 Mont. 122, 

34. U.S-—Fleming v. A. B. Klrsch- 
baura Co., C.C.A.Pa., 124 F.2d 567, 
671. 

Ind.—Rexroth v. Holloway, 90 N.E. 

87, 88, 45 Ind.App. 36. 

Md.—Baltimore v. Chesapealce & P. 

Tel. Co., 48 A. 4 66, 467, 92 Md. 692. 
Tenn.—Uhion Bank v. Jacobs, 6 
Plumphr.' 616, 622. 

35. U.S.—Blackmer v. Commission¬ 
er of Internal Revenue, C.C.A.2. 70 
F.2d 255, 266, 92 A.L.R. 982. 

36. U.S.—McCulloch V. Maryland, 
Md.. 4 Wheat. 316, 414, 4 L.Ed. 679. 

Ind.—Rexroth v. Holloway, 90 N.E. 

87, 88, 45 Ind.App. 36. 

N.T.—McQuade v. Prudential Ins. Co. 
of America, 2, N.Y.S.2d 647, 651, 
253 App.Div. 624—Dunbar & Sulli¬ 
van Dredging Co. v. State, 21 N. 


T.S.2d 937, 940. 174 Misc. 743— 
Parsons v. Moss, 13 N.Y.S.2d 8'65, 
867, 171 Misc. 828—Reiss v. Bal¬ 
lard Realty & Mortgage Corpora¬ 
tion, 269 N.Y.S. 631, 632, 160 Misc. 
34. 

45 C.J. p 682 note 71. 

37. Mont.—^^Vllliams v. Sorenson, 7^' 
P.2d 784, 788, 106 Mont. 122. 

38. Mo.—Chambers v. St. Louis, 29 
Mo. 643, 676. 

Incident 

Ind.—Rexroth v. Holloway, 90 N.E. 
87, 88. 45 Ind.App. 36. 

39. Ind.—Rexroth v. Holloway, su¬ 
pra. 

Md.—Baltimore v. Chesapeake & P. 

Tel. Co.. 48 A. 465, 467, 92 Md. 692. 
45 C.J. p 582 note 82. 

40. U.S.—McCulloch v. Maryland, 
Md., 4 Wheat. 316, 414, 4 L.Ed. 579. 

Ind.—Rexroth v. Holloway, 90 N.E. 

87, 88, 45 Ind.App. 36. 

Mo.—Chambers v. St. Louis, 29 Mo. 
643, 676. 

N.Y.—Fergu,son Contracting Co. v. 
State. 126 N.Y.S. 808, 811, 70 Misc. 
472. 

41. U.S.—^McCulloch V. Maryland, 
Md., 4 Wheat. 316, 414, 4 L.Ed. 579. 

Del.—Morford v. Tatnall, 21 A.2d 

185, 191, 2 Terry 273. 

Md.—Baltimore v. Chesapeake & P. 

Tel. Co., 48 A. 465, 467, 92 Md. 692. 
45 C.J. p 682 note 62. 

Similarly defined 

Essential to a desirable or project¬ 
ed end or condition.—Stone v. Taylor 
Mach. Works, Miss., 36 So.2d 137, 
138. 

i42. Colo.—Haldane v. Potter, 31 P. 

2d 709, 711, 94 Colo. 658. 

Del.—Morford v. Tatnall, 21 A.2d 

186, 191, 2 Terry 273. 

45 C.J. p 682 note 67. 

43. Ill.—St. Louis, etc., R. Co. v. 
Illinois Inst, for Education of 
Blind, 43 Ill. 303, 307. 

44. Ind.—Rexroth v. Holloway, 90 
N.E. 87, 88, 46 Ind.App. 36. 

Iowa.—Getchell & Martin Lumber 
Mfg. Co. V. Des Moines Union R. 
; Co., 87 N.W. 670, 671. 116 Iowa 
734. 

45. U.S.—McCulloch V. Maryland, 
Md., 4 Wheat. 316, 414, 4 L.Ed. 679. 
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Del.—Morford v. Tatnall, 21 A.2d 
185, 191, 2 Terry 273. 

Mont.—Williams v. Sorenson, 76 P.2d 
784, 788, 106 Mont. 122. 

45 C.J. p 582 note 74. 

Requisite for 

Mo.—Chambers v. St. Louis, 29 Mo. 
543. 5'76. 

N.Y.—^Ferguson Contracting Co. v. 
State. 126 N.Y.S. 808, 811, 70 Misc. 
472. 

46. Ind.—Rexroth v, Holloway, 90 
N.E. 87. 88, 45 Ind.App. 36. 

45 C.J. p 582 note 69. 

47. U.S.—Mella v. Northern SS. Co., 
C.C.N.Y., 162 F.’499, 511. 

48. Ind.—Rexroth v. Holloway, 90 
N.E. 87, 88, 45 Ind.App. 36. 

N.Y.—Chase Nat. Bank of City of 
New York v. Central Hanover 
Bank and Trust Co., 30 N.Y.S.2d 
641, 653, 265 App.Div. 434. 

45 C.J. P 582 note 70. 

49. Ill.—Old Town V. Dooley, 81 Ill. 
255, 259. 

Tex.—Stevenson v. State, 17 Tex. 
App. 618, 634. 

50. N.Y.—Chase Nat. Bank of City 
of New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 541, 
653, 266 App.Div. 434. 

46 C.J. p 582 note '64. 

Similarly defined 

That it cannpt be otherwise-—Mel¬ 
la V. Northern SS. Go., C.C.N.Y., 162' 
F. 499, 511. ’ 

51. N.C.—Overman v. Maryland 

Casualty Co., 136 S.E. 260, 252, li)3' 
N.C. 86. 

52. La.—Lyons v. H. K, Ferguson 
Co., App-, 16 So.2d 687, 691. 

Miss.—Stone v. Taylor Mach. Works, 
36 So.2d 137, 138—Southern Pack¬ 
age Corporation v. Walton, 11 ^So. 
2d 912, 914, 194 Miss. 573. 

Tenn.—Johnson v. Phillips-Buttorff 
Mfg. Co., 160 S.W-2d 893,‘895, 178 
Tenn. 559. 

53. Ind.—Reiroth v. Holloway, 90 
N.E. 87, 88, 46 Ind.App. 36. 

K.Y.—Chase Nat. Bank of City of 
New York v. Central Hanover 
Bank and Trust Co., 39 N.Y.S.2d 
641, 663, 265 App.Div. 434. 

45 C.J. p 582 note 72. 

54' U.S.—Mella v. Northern SS. Co., 
C.C.N.Y., 162 F. 499, 611. 
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3?iel<3, or cease to be.^® The term is also defined as 
meaning such as may,^^ must, ^ 7 or would^s be. 

Comparisons and Distinctions 

“bTecessary^' has been held to be equivalent to, or 
synonymous with, '^essentiaP^ see 30 C.J.S. p 1228 

note 60, “pecuniary,^^69 <'practicable,”60 “required, 
and “usual ^nd it has been held analogous to, 
but not convertible with, “expedient” see 35 C.J.S. 
p 205 note 63. It has been held to be convertible 
with “occasion,”6^ but not convertible with “agree¬ 
able” see 3 C.J.S. p 356 in Pocket Parts, and “use¬ 
ful,and not synonymous with “material” see 
57 C.J.S. p 451 note 71. 

“Necessary” has been compared with, or distin¬ 
guished from, “convenient” see 18 C.J.S. p 38 note 
10, “desirable” see 26 C.J.S. p 1241 note 94, “eligi¬ 
ble” see 29 C.J.S, p 664 note 87, “indispensable” see 
42 C.J.S. p 1365 note 39, “pecuniary,” ^5 and “rea¬ 
sonable.” 6® 

Cross References and Phrases 

The word “necessary” is treated in various places 
throughout this work, particular reference being 


made to Discovery § 30, Easements § 33 a, and In¬ 
ternal Revenue § 254. Reference has been made su¬ 
pra pp 268, 269 to places throughout this work where 
the term “necessaries” is treated. For other partic¬ 
ular references consult the Descriptive-Word Index 
and see the cognate term Necessity post: 

Phrases em])loying the word are set out in the 
note,and for other phrases as to which more re¬ 
cent adjudications have not been found see 45 C.J, 
p 583 note 86~p 585 note 9. 

NECESSITAS; NECESSITATE. As the first 
words of maxims as to which there have been no re¬ 
cent applications see 45 C.J. p 585 notes 13-23. 

NECESSITOUS. Needing the necessaries of lifej^s 
needy;®^ indigent*,'^® pressed by poverty;^! living 
in, or chai’actcrizcd by, poverty;"^ narrow, desti¬ 
tute, pinching, pinched unable to procure what is 
necessary for one^s station.^^ 

“Necessitous” has been held synonymous with 
“destitute” see 26 C.J.S. p 1245 note 1.1. 

NECESSITY. The word “necessity” does not have 
a fixed eharactcr.75 It is relative'^® and elastic, 


55- Ky,—Commonwealth v. Morri- 
eon, 2 A.K.Marsh. 75, 81. 

60. Va,—Norfolk, etc., It. Co. v. Den¬ 
ny. 56 S.B. 321, 328, 106 Va. 383. 
57. N.y.—Chase Nat, Dank of City 
of New York v. Central Hanover 
Bank and Trust Co„ 39 N.Y.S.2d 
641, 553, 265 App.Div. 434. 

46 C.JT. p 082 note 77. 

Similarly defined 

Which must be.—Old Town v. I>() 0 - 
ley, 81 Ill. 255, 259. 

50. U.S.—Mella v. Northern SS. Co., 

C.C.N.Y., 162 F. 499, 611. 

60. Mo.—Goss V. Missouri Tac. R. 

Co., 60 Mo.App. 614, 629. 

60. Cal.—Hun ton v. California Port¬ 
land Cement Co., 123 P.2d 947, 953, 
50 Cal,App.2d 684. 

ex. Mich.—Flint & P, M. R. Co. v. 
Detroit & n. C. R. Co., 31 N.W. 281, 
285, 64 Mich. 350. 

e2. Wls.—Beauregard v. State, 131 
N.W. 347, 351, 140 Wis. 280. 

63. Pa.—^In re Pocopson Road, 16 
Pa. 15, 17. 

45 C.J. p 580 note 15 [a]. 

04. Ky.—Commonwealth v. Morri¬ 
son, 2 A.K.Marsh. 76, 84. 

65. Mo.—Browning v. Wabash 
Western R. Co., 24 S.W. 731, 736. 

66. N.Y.—Kings County Lighting 
Co. V. Maltbie. 280 N.Y.S. 560, 665, 
244 App.Div. 475. 

67. Phrases 

(1) '‘Be necessary" held synony¬ 
mous with "take."—King v. Kent, 29 
Ala. 542, 555. 


(2) "Necessary damage.^" se(‘ 
Damages § 2. 

(3) "Necessary expense" see 35 C. 
J.S. p 209 note 37-p 210 note 40. 

(4) "Necessary for their personal 
support" as equivalent to "necessary 
for their personal comfort" see 15 
C.J.S. p 244 note 43. 

(5) "Necessary implication" sec 42 
C.J.S. p 405 notes 24-30. 

(6) "Necessary Injury" see 43 C.J. 
S. p 1121 note 10. 

(7) "Necessary parties" see the C. 
J.S. title Parties 5 1, also 47 C-J- p 
17 notes 79-89. 

(8) "Necessary to the production 
of goods for commerce" within the 
meaning of the Fair Labor Standards 
Act see Master and Servant § 161 
(7). 

68. Kan.—State v. Miller, 206 P. 
744, 746, 111 Kan. 231, 22 A.L.R. 
788. 

69. Ala.—St. John v. State, 113 So. 
321, 323, 22 Ala,App. 116. 

Tex.—Ex parte Strong, 252 S.W. 767, 
7'68, 95 Tex.Cr. 250. 

Va.—Mitchell-Powers Hardware Co., 
V. Eaton, 198 S.B. 496, 499, 171 Va. 
255. 

See Needy post p 274 note 63. 

Phrases 

(1) "Necessitous circumstances." 
—State V. Sharp, 111 A. 909, 910, 31 
Del. 148—45 C.J. p 685 note 28 [aj. 
"Necessitous circumstances" under 
the Louisiana marital portion law 
see Descent and Distribution § 48 c. 
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(2) "Necessitous men" see 64 C.J. 

S. p 1113 note 78. 

70. Ala.—St. John v. State, 113 So, 
321, 323. 22 Ala.App. IIS. 

N.l r.—St. Cyr v. Wills, I78 A. 257, 
87 N.H. 277. 

71. Ala.—St. John v. State, 113 So. 
321, 323, 22 Ala.App. 115. 

N.H.—St. Cyr v. Wills. 178 A 257, 
87 N.H. 277. 

45 C.J. p 5S5 note 27. 

72. Va.—Mitchell-Powers Hardware 
Co. V. EiUon, 198 S.E. 496, 499, 171 
Va. 265. 

73. Va.—Mitchell-Powers Hardware 
Co. V. Eaton, suprA 

74. Tex,—Rasor v. State, 244 S.W. 
1017, 1018. 92 Tex.Cr. 666. 568—Ex 
parte Strong, 252 S.W. 767, 768, 
95 Tex.Cr. 250. 

75. N.Y.—Holbert v. HarHgan, 66 
N.Y.S.2d 246, 249, 187 Misc. 858— 
Boland V. Beebe, 62 N.Y.S.2d 8, 12, 
186 Misc. 61$. 

76. Cal.—San Diego & Coronado 
Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643. 210 
Cal. 604. 

Va.—Francisco v. Commonwealth, 23 
S.E.2d 234, 238, 180 Va. 371. 

45 C,J. p 685 note 30. 

77. S.C.—State V. James. 62 S.E, 
214, 81 S.C. 197, 128 Am.S.R. 902 , 
18 L.R.A.,N.S., ‘617, 16 Ann.Cas, 
277. 

Va.—^Francisco v. Commonwealth, 23 
S.E.2d 234, 238, 180 Va 371. 
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rather than ahsolute,’^^ and without any distinct or 
definite signification.'^^ It has varying degrees of 
meaningSO which the courts recognize,and may 
connote different degrees of necessity.^^ Thus it 
may mean a necessity which is unavoidable,^3 and it 
may mean a necessity which is merely a matter of 
convenience,34 the word being frequently used in 
connection with other words which increase or di¬ 
minish the urgency implied.35 It should be con¬ 
strued with reference to existing conditions.36 

The word ^^necessity^^ is not always used in its lex¬ 
icographical sense of indispensably37 or essentially^s 
requisite. Sometimes it does mean indispensable,^® 
but not always,®® and it may not mean that which is 
indispensable® 1 or requisite,®^ for it is not restricted 
in law to that which is absolutely essential to exist- 

78. Cal.—San Diego & Coronado 
Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

79. U.S.—The Henry, D.C.N.Y., 11 P. 

Cas.No,6,372, Blatchf. & H. 465. 

80. N.Y.—Holbert v. Harrigan, 66 
N.Y.S.2d 246, 249, 187 Misc. 858— 

Boland v. Beebe, 62 N.Y.S.2d 8, 12, 

186 Misc. 616. 

N.C.—Swink v. Horn, 40 S.E.2d 353, 

356, 226 N.C. 713. 

81. N.Y.—Holbert v. Harrigan, 66 N. 

Y.S.2d 246, 249,' 187 Misc. 858— 

Boland v. Beebe, 62 N.Y.S.2d 8, 12, 

186 Misc. 616. 

82. Cal.—San Diego & Coronado 
Perry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Mo.—St. Louis Gunning- Adv. Co. v. 

IVanamaker, 90 S.W. 737, 743, 115 
Mo.App. 270. 

Wyo.—In re Sheridan County Power 
District, 157 P.2d 997, 1001, 61 
Wyo. 365. 

Similarly expressed 

“There are dilferent kinds of ne¬ 
cessity. A thing may be necessary 
in the physical sense or in a practi¬ 
cal or legal sense.”—Smith v. Vir¬ 
ginia Iron. Coal & Coke Co., 129 S.E. 

274, 276, 143 Va, 159. 

83 . N.Y.—Holbert v. Harrigan, 66 N. 

Y.S.2d 246, 249, 187 Misc. 858. 

84. N.Y.—Holbert v. Harrigan, su¬ 
pra. 

85. N.Y.—Boland v. Beebe, 62 N.Y. 

,S.2d 8, 12, 186 Misc. 616. 

86. Va. —Francisco v. Common¬ 
wealth, 23 S.E.2d 234, 238, 180 Va. 

371. 

87. Cal.—San Diego & Coronado 
Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Minn.—Chicago & N. W. Ry. Co. v. 

Verschingel. 268 N.W. 2, 6, 197 

Minn. 580. 


ence.®3 It does not mean an ah solute,® 4 unavoida¬ 
ble, physical®^ necessity; but it may moan a prac¬ 
tical,®® or reasonable,®^ or an economic and moral®® 
necessity. 

While the term ^^neeessity^^ is elastic, as stated su¬ 
pra p 270 note 77, the elasticity should not be ex¬ 
tended to cover that which is merely desirable and 
not reasonably essential.®® Necessity is something 
quite different from mere convenience.^ A thing 
which is expedient is a necessity,® and a strong or 
urgent reason why a thing should be done creates a 
necessity for doing it.® Necessity usually imports 
negation of freedom.4 

The term is variously defined as meaning the qual¬ 
ity or state of being neeessai-y;^ needful; condu¬ 
cive; requisite;® indispensably requisite;7 unavoid- 

Ky.—Mitchell v. Skidmore, 181 S.W. 
2d 257, 259, 297 Ky. 756. 

97. Wis.—Chicago & N. W. R. Co. v. 
City of Racine, 227 N.W. 859, 861, 
200 Wis. 170. 

45 C.J. p 586 notes 38, 42. 

98. Tex.—Casualty Reciprocal Ex¬ 
change V. Stephens, Com.App., 45 
S.W.2d 143, 146—Texas Employers 
Ins. Ass’n v. Hamor, Civ.App., 97 
S.W.2'd 1041, 1045. 

99. Va.—Francisco v. Common¬ 
wealth, 23 S.E.2d 234, 238, 180 Va. 
371. 

1 . N.Y.—Hammond v. Marcely, 68 
N.Y.S.2d 565, 566. 

2. Cal.—San Diego & Coronado 

Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Wyo.—In re Sheridan County Pow¬ 
er District, 157 P.2d 997, 1001, 61 
Wyo. 365. 

3. Cal.—San Diego & Coronado 

Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Wyo.—In re Sheridan County Power 
District, 157 P.2d 997, 1001, 61 

Wyo. 365. 

4. N.C.—Swink v. Horn, 40 S.E.2d 
353, 356, 226 N.C. 713. 

5. U.S.—Chadwick v. Stokes, C.C.A. 
Pa., 162 P.2d 132, 134. 

Cal.—Spreckels v. City and County 
of San Francisco, 244 P. 919, 922, 
76 Cal.App. 2'67. 

Similarly defined 

(1) A condition, state, or quality 
of being necessary or needful.^—In re 
Washington Ave. in Borough of 
Chatham, 139 A. 239, 240, 5 N.J. 
Misc. 868. 

(2) Being necessary.—Carver v. 
State, 69 Ind. 61, 64, 36 Am.R. 206. 

6. Cal.—San Diego & Coronado 
Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Cal.—San Diego & Coronado 


Okl.—Chicago, R. I. & P. Ry. Co. v. 

State, 258 P. 874, 877, 12'6 Okl. 48. 
Wyo.—In re Sheridan County Power 
District, 157 P.2d 997, 1001, 61 

Wyo. 365. 

88. Minn.—Chicago & N. W. Ry. Co. 
V. Verschingel, 268 N.W. 2, 6, 197 
Minn, 580. 

Wash.—North Bend Stage Line v. 
Department of Public Works, 297 
P. 780, 782, 162 Wash. 46—North 
Bend Stage Line v. Denney, 279 P. 
752, 755, 153 Wash. 439. 

Wyo.—In re Sheridan County Power 
District. 157 P.2d 997, 1001, 61 
Wyo. 365. 

89. Cal.—San Diego & Coronado 
Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 643, 210 
Cal. 504. 

Mo,—St. Louis Gunning Adv. Co. v. 
Wanamaker, 90 S.W. 737, 743, 115 
Mo.App. 270. 

90. S.C.—Cannon v. Cannon, 133 S.E. 
556, 557. 135 S.C. 183. 

45 C.J. p 585 note 41. 

91. La.—Yazoo & M. V. R. Co. v. 
Louisiana Public Service Commis¬ 
sion, 128 So. 39, 40, 170 La. 441. 

45 C.J. p 585 note 35. 

92. Ill.—^Wabash, etc., R. Co. v. 
Commerce Commn., 14l N.E. 212, 
214, 300 Ill. 412. 

45 C.J. P 685 note 36. 

93. N.C.—Swink v. Horn, 40 S.E.2d 
353, 356, 226 N.C. 713. 

94. Ky.—Mitchell v. Skidmore, 181 
S.W.2d 257, 259, 297 Ky. 756. 

Wis.—Chicago & N, W. R. Co. v. City 
of Racine, 227 N.W. 859, 861, 200 
Wis. 170. 

45 C.J. p 586 note 39. 

95. Tex.—Casualty Reciprocal Ex¬ 
change V. Stephens, Com.App., 45 
S.W.2d 143, 146—Texas Employers 
Ins. Ass’n v. Hamor, Civ.App., 97 
S.W.2d 1041, 1045. 

S. U.S.—Pepin Tp. v. Sage, Minn., 
129 F. '667, 666, 64 C.C.A. 169. 
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ablo;S a state or condition imperatively demanding 
reliefinevitableness; indispensablenessinev¬ 
itable consequence; irresistible force.^^ In its pri¬ 
mary sense it signifies that which makes an act or 

event unavoidablethat which is unavoidable; 
offering no other coui’se;i3 that which is essentially 
re(iuisite;^4 something that is necessarythe oc¬ 
casion, or that which gives rise to something else.^^ 
In general, with reference to public matters and leg¬ 
islative usage, necessity means great or urgent pub¬ 
lic convenience.^'^ 

‘^Nceessity’^ has been held to be synonymous with, 
or equivalent to, ^^ciuergcncy'' see 29 C.J.S. p 762 
note 36. 

The power of condemnation may in some instanc¬ 
es be exercised otily whore it is establi.shed that there 
is a necessity for the taking of the particular prop¬ 
erty, and in this connection the meaning of the word 
‘hiccossity” has frequently been adjudicated, this 
sxabject being treated in End non t Domain § 90. For 
other references to the tise of the word in condemna¬ 
tion proceedings see the index to Eminent Domain, 
Tlio word “necessity’^ is treat('d in various other 
connections throughout this work, particular refer¬ 
ence bc'ing made to the (l.J.S. titles Homicide § 1.15 
and Sunday § 11, also 60 C.J. p 1050 note 47-p 1055 


65 C.J.S. 

note 95. For other particular applications see the 
Descriptive-Word Index. 

Public necessity. A relative meaning ur¬ 

gent public convenience;^^ in this connection incon¬ 
venience may be so great as to amount to necessi¬ 
ty.-® With reference to legislative action, that ur¬ 
gent, immediate public need arising from existing 
conditions which, in the judgment of the legisla¬ 
ture, justifies a disturbance of private rights which 
otherwise might be legally exempt from such inter- 
fercnee.2i It does not necessarily mean public ben¬ 
efit.-- The term is employed to designate the re¬ 
quirement of what is needed for ix^asonable conven¬ 
ience, facility, and completeness in accomplishing a 
public purpose.-^ 

Other phrases employing the wrnrd are set out in 
the note,-^ and for additional phrases as to which 
more recent adjudications have not been found see 
45 C.J, p 586 notes. 50-67. 

NECKLACE. A string of jewels, beads, or the like, 
or a metal band or chain, worn around the neck.^^ 

NECKTIE. A scarf, band, or kerchief of silk, etc., 
passing around the neck or collar and tied in front; 


Ferry Co, v. Rallroaci CommiH.sIon 
of Caurornla, supra. 

III.—C'arnrjbell v. lllinolH C<unmere<‘ 
CommlsHion, 165 N.M. 700, 71)2, lUM 
1X1. 292—Wabash, U St VV. Uy. du 
V, Cuuuneree CommlH.*3iun, 1>11 N.IO. 
212. 214. tm 111 412. 

Minn.—Chicago & N. W. XXy. Co. v. 
VerHuhin^el, 268 N.W. 2, 6, 107 
Minn. 580. 

Wyo.— In re Sheridan County Power 
Dir.lrbd, 157 P.2d 007, 1001, 61 
Wyn. 265. 

Similarly Coilned 

Ah.Huiutely mtiuisitcj.—'Ohadwiek v. 
Stokefl, C.C.A.Pa., 162 F.2a 132, 134. 

8. U.S.—Chadwick v. StokoH, supra. 

9. N.T,—^lUimmond v. Marcely, 58 
N.Y.S.2d 5(55, 566. 

10. U.S,—Chadwick v. Stokes, O.C. 
A.Pa., 162 F,2a 132, 134. 

11. Ind.—Carver v. State, 69 Ind. 
61, 64, 35 A’m.E. 20-5, 

12. Cal.—Sprt'ckels v. City and 
County of San Francisco, 244 P- 
910, 922. 76 CahApp. 267. 

10. K.O.—Swink v. Horn, 40 S.F.2<1 
35:], 356, 226 N.C. 713. 

14 . Ind.—Corey v. Swagger, 74 Ind. 
211, 213. 

Wash.—North Bend Stage Iduo v. 
Pepartmont of Public Wnrlc.M, 297 
p. 780, 782. 162 Wash. 46—North 
Bond Sta^jc Bine v. Donney, 279 
P. 752, 755, 153 Wa.sh. 439. 

Wyo.—In re Sheridan County Power 


Diatrlct, 157 r.2d 997, 1001, 61 

Wyo. 365. 

15. Ind.—Carver v. State, 69 Ind. 
61, 64, 3B Ani.K. 205. 

16. Ind.—Carver v. State, supra, 

45 C.X p 5«n note 48. 

17. Pa.—Commonwealth v. GlUlijan, 
46 A. 124, 195 Pa. 504, 510. 

18. Conn.—In re Shelton St. Ity. Co., 
38 A. 302, 363, 69 Conn. 626. 

19. Minn.—Slate v. Duluth St. By. 
Co., 229 N.W. 883, 884, 179 Minn. 
548. 

50 C.J. p 85'6 note 21, 

Similaidy defined 

Public convenience and advantage. 
—Oury V. Goodwin, 26 P. 376, 382, 3 
Ari3!. 255. 

20. Cal.—San Diofiro & Coronado 
Ferry Co. v. Hailruad ComnUsaion 
of California. 292 1>, 640, 643, 210 
Cal. 504. 

Mo.—State ox rel. Mis.souri, Kansas 
& Oklahoma Coach Bines v. imb- 
lic Service Commi.‘j.sion, 179 S.W. 
2d 132, 136, 238 Mo.App. 317. 

21. Conn.—In re Shelton St. Tty. Co., 
38 A, 3G2, 363, 69 Conn. 626. 

22. Fla.—Peavy-VV'il.Hon Bumbor Co. 
V, Brevard County, 31 So.2d 483, 
486. 

23. N-J.—In ro Washington Ave. in 

Borough of Chatham, 139 A, 239, 
240, 6 N.J.Miao. 808. . 

Wyo.—In rs Sheridan County Power 
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District, 157 P.2d 997, 1001, 61 
Wyo. 365. 

24* Beasoxmhia neoossity 

(t) The term may imply what is 
practical, or merely what is rea.son- 
ably convenient.—Boland v. Beebe, 63 
N.y.S.2d 8, 12, 186 Misc. 616. 

(2) It ia determined by the appll- 
eatlon of reason to the circumstanc¬ 
es of the case, and it is not pre¬ 
scribed as an arbitrary verbal for¬ 
mula.—HiUi'y V, Colcord, 59 N.H. 7, 8, 
47 Am.lt. 170. 

Other phrase# 

(1) '’Certificate of public conve¬ 
nience and necessity*" and other 
phra.se.s of like import see the C.J.s^. 
titles Commerce 5 142: Motor Vehi¬ 
cles 5 S3; Public Utilities § 42, also 
51 C.J* p 6l note 94“P 52 note 31; 
Street Hall roads 5 25, also '60 C.J. P 
172 note 56-p 173 note 72; and Tel¬ 
egraphs and Telephones § 20, also 62 
C.J. P 27 note 59-p 29 note 80. For 
other reference.^ consult the Descrip- 
tlvo-Word Index sub verbo “Certifi¬ 
cate."" 

(2) “Kxclusive neoosslty"’ see 33 
C.J.S. p 112 not© 33. 

(3) “Ways of necessity"' see Ease¬ 
ments § 35. 

25. Webster New Int.D. 

“Pearl necldaoe” 

Eng.—Attorney General t. Hartley, 
5 Russ. 173, 6 Eng.Ch. 173, 38 Re¬ 
print 992. 



65 C.J.S. 


NECKTIE—NEEDLE 


a bow of silk, etc., fastened in front of the neck.26 

NECKWEAR. Cravats, ties, collars, stocks, laces, 
boas, etc., collectively.^'^ 

NEGRO. A disease of filtb resulting in a necrotic 
condition or thickening of the walls of the intestines. 
It is transmitted by hogs picking np the excreta of 
infected hogs. 2 8 

NECROSCOPY. Antopsy; post-mortem examina¬ 
tion ; the examination of a body after death.29 

NECROSIS. See the C.J.S. title Physicians and 
Surgeons § 1, also 45 C.J. p 586 note 78. 

NEED. ^^Need’^ is a wholly relative teim, the con¬ 
ception of which must, within reasonable limits, 
vary with the personal situation of the individual 
employing it .20 

As a noun the word ^^need” is defined as meaning 
a state^l or conditions^ requiring supply or relief; 
exigency;23 necessity;34 poverty; indigence; des¬ 
titution pressing occasion for something;^^ ur¬ 
gent want;2'7 want of the means of subsistence.^s 
In a milder sense, the lack of anything desired or 
useful.29 The noun ^‘need’’ has been distinguished 
from “desire’’ see 26 C.J.S. p 1242 note 5.1, and the 


plural “needs” has been held equivalent to, or syn¬ 
onymous with, “requirements. 

As a verb the word “need” is defined as meaning 
to be in need of; to have cause or occasion for; to- 
require, as supply or relief.It is sometimes used 
as meaning request.^2 “Need” has been held to 
be substantially equivalent to “require,”43 but it 
also has been held that the terms are not absolutely 
synonymous.44 “Need” has been distinguished from 
the verb “desire” see 26 C.J.S. p 1242 note 20.1. 

NEEDFUL. The word “needful” has no absolute 
connotation but is relative, implying the want of 
something which is to be determined in view of the^ 
particular circumstances involved.45 It has been de¬ 
fined as meaning essential; indispensable; necessa¬ 
ry; requisite.46 As^ distinguished from “necessa¬ 
ry,” “requisite,” and like words, it carries the weak¬ 
est suggestion of urgency, but it applies to- that 
which is required to supply a want or fill a need.^"^ 

“Needful” has been held synonymous with, or 
equivalent to, “essential” see 30 C.J.S. p 1228 note 
61. 

NEEDLE. A small instrument for sewing, usually 
of steel, sharp at one end, with an eyehole for 
thread.48 


26. U.S.—McCurrach v. Cheney 

Bros., D.C.N.Y., 69 F.Supp. 234. 

235. 

27. Webster New Int.D. 

U.S.—See Goldenberg Bros. & Co. v. 
U. S., C.C.N.Y., 124 F, 1003, 1004, 
85 C.C.A. 678. 

28. Iowa.—Broer v. Dr. Fenton’s 
Vlffortone Co., 4 N.W.2d 416, 417, 
231 Iowa 1276. 

29. Century D. 

30. N.Y.—In re Skuse’s Estate, 1 N. 
Y.S.2d 202, 205, 165 Misc. 554. 

31. N.Y.—In re Robinson, 96 N.E, 
925, 927, 203 N.Y. 380, 37 L.R.A.,N. 

S., 1023—Sawyer v. Dearstyne, 139 
N.Y.S. 955, 956, 

32. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 
164 S.W.2d 278, 280, 340 Mo. 1148. 

33. N.Y.—In re Robinson, 96 N.E. 
925, 927, 203 N.Y. 380, 37 L.R.A.,N. 

S., 1023—Sawyer v. Dearstyne, 139 
N.Y.S. 955, 956. 

Similarly defined 

Urgent exigency.—Nichols v. State 
Social Security Commission of Mis¬ 
souri, 164 S.W.2d 278, 280, 349 Mo. 
1148. 

34. N.Y.—In re Robinson, 96 N.E. 
925, 927, 203 N.Y. 380, 37 L.R.A.,N. 

S., 1023—Sawyer v. Dearstyne, 139 
N.Y.S. 965, 966. 

Phrases employing the word 
‘"need” as a noun and as to which 


more recent adjudications have not 
been found see 45 C.J. p 586 notes 
90, 91. 

35. Mo.—^Nichols v. State Social Se¬ 
curity Commission of Missouri, 
164 S.W.2d 278. 280, 349 Mo. 1148. 

N.Y.—In re Robinson, 96 N.E. 925, 
927, 203 N.Y. 380, 37 L.R.A.,N.S., 
1023. 

A parson in need is one who is un¬ 
able to support himself and does not 
have sUiTicient property for that pur¬ 
pose.—Lee V. Lee’s Estate, 191 So. 
'661, G63, 186 Miss. 636. 

36. N.Y.—In re Robinson, 96 N.E. 
925, 927, 203 N.Y. 380. 37 L.R.A.,N. 

S., 1023—Sawyer v. Dearstyne, 139 
N.Y.S. 956, 956. 

37. N.Y.—In re Robinson, 96 N.E. 
925, 927. 203 N.Y. 380, 37 L.R.A., 
N.S., 1023—Sawyer v, Dearstyne, 
139 N.Y.S. 955, 956. 

38. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 164 
S.W,2d 278, 280, 349 Mo. 1148. 

N.Y.—In re Robinson, 96 N.E. 925, 
927, 203 N.Y. 380, 37 L.R.A.,N.S., 
1023. 

39. N.Y.—^In re Robinson, supra. 

40. Ill.—Minnesota Lumber Co. v. 
Whitebreast Coal Co., 43 N.E. 774, 
777, 160 III. 85, 31 L.R.A. 629. 

41. Webster New Int.D. 

2?3 


Phrases employing the word 
“need” as a verb and the cognate 
terms “needed” and “needing” and 
as to which more recent adjudica¬ 
tions have not been found see 45 C. 
J. p 586 notes 93-1. 

42 . D.C.—Cooper v. Olcott, 1 App-D. 
C. 123, 131. 

43. Ill.—McLean County Coal Co. v. 
Bloomington, 84 N.E. 624, 627, 234 
Ill. 90, 

44. N.H.—Brewster v. Brewster, 62 
N.H. 52, 58. 

45. Conn.—A. W. Carlson, Inc., v. 
Judd, 48 A.2d 269, 270, 133 Conn. 
74. 

46. Pa.—Riddell v. Pennsylvania R. 
Co„ 106 A. 80, 81, 262 Pa. 852. 
Phrases employing the word as to. 

which more recent adjudications 
have not been found see 45 C.J. p 
586 note 4-p 587 note 8. 

47. Conn.—A. W. Carlson, Inc. v, 
Judd, 48 A.2d 269, 270. 133 Conn. 
74. 

43. Webster New Int.D. 

Phrases 

(1) “Hypodermic needle” see 42 C. 
J.S. p 369 note 78. 

(2) “Needle business.”—Excelsior 
Needle Co. v. Smith, 23 A. '693, 696, 
61 Conn. 56. 
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ITHEDLESSLY. Wantonly and craelly.49 
NEEDY. An adjective^® defined as meaning dis¬ 


tressed by want of means of livingindigent;52 

necessitous very poor;^^ poverty-stricken ;55 ^ 
a state of destitution lacking necessaries 57 


40. Ark.—Gris© v. State, 37 Ark. 
456, 4G1. 

45 C.J. P 587 note 13. 

Needless killing of animals see Ani¬ 
mals 5 70 b. 

60. N.Y.—Sawyer v. Dearstyne, 139 
N.Y.S. 055, 056. 

51. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 164 
B.W,2d 278, 280. 340 Mo. 1148. 

45 C.J. P 5S7 note 17. 

62. Minn.—Moses v. Olson, 255 N, 
W. 017, CIO. 102 Minn. 173. 

1^0. —Nichols V. State Social Security 
Commission of Missouri, 164 S.W. 
2d 278, 280, 349 Mo. 1148—Corpus 


Juris quoted iu Moore v. State So¬ 
cial Security Commission, 122 S.W. 
2d 391, 393, 233 Mo.App. 536. 

Wis.—Juneau County v. Wood Coun¬ 
ty, 85 N.W. 387, 388, 109 Wis. 330. 

53. Mo.—Nichols v. State Social Se¬ 
curity Commission of Missouri, 
164 S.W.2d 278. 280, 349 Mo. 1148— 
Corpus Juris quoted iu Moore v. 
State Social Security Commis.sion, 
122 S.W.2d 391, 393, 233 Mo.App. 
636. 

Wls.—Juneau County v. Wood Coun¬ 
ty, 85 N.W. 387, 388, 100 Wis. 330. 
See Necessitous ante p 270 note 60. 

54, Minn.—Moses v. Olson, 255 N. 
W. 617, 610, 102 Minn. 173. 


Mo.—^Nichols V. State Social Security 
Commission of Missouri, 164 S.W. 
2d 278. 280. 349 Mo. 1148—Corpus 
Juris quoted in Moore v. State So¬ 
cial Security Commi.ssion, 122 S. 
W.2d 391, 303, 233 Mo.App. 636. 

Wis.—Juneau County v. Wood Coun¬ 
ty, 85 N.W. 387, 388, 109 Wis. 330. 

55. Mo.—Nichols v. State Social Se¬ 
curity Commission of Missouri, 164 
S.W.2d 278. 280, 349 Mo. 1148. 

Similarly defined 

Minn.—Moses v. Olson, 255 N.W. ’617, 
619, 192 Minn. 173. 

56. Minn.—Moses v. Olson, supra. 

57. Minn.—^Moses v. Olson, supra^ 
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§ 1 


NE EXEAT 

This Title includes proceedings to prevent defendants in actions on demands of an equitable nature 
from departing or removing their property from the jurisdiction of the court, and to obtain equitable bail; 
nature and scope of writs of ne exeat and similar remedies; in what cases and against whom such rem¬ 
edy is allowed; grounds for the writ, and jurisdiction over proceedings to obtain the writ, etc.; requisites 
and sufficiency of the writ, bond, etc.; execution of the writ, and dissolution of the writ, or discharge of 
the party from custody under it. 

Matters not in this Title, treated elsewhere in this work, see Deseriptive-Word Index 


Analysis 

§ 1. Definitions, nature, and purpose in general—^p 275 

2. Constitutional and statutory provisions—p 277 

3. Nature of demand, grounds for issuance of writ, and defenses—^p 278 

4. - Nature of demand—p 278 

5. - Necessity of intended departure—p 278 

6. - Defenses—p 279 

7. Jurisdiction to issue—p 279 

8. Persons entitled to writ, and against whom issued—p 279 

9. Proceedings to procure—^p 281 

10. Issuance, form, and requisites—^p 283 

11. Service, and custody of prisoner—p 283 

12. Return of writ—p 283 

13. Bail—p 284 

14. Vacation or discharge—^p 286 

15. Damages— p 289 

See also descriptive word index in the back of this Volume 


§ 1. Definitions, Nature, and Purpose in Gen¬ 
eral 

a. Definitions 

b. Nature and purpose 

a. Definitions 

Ne exeat regno, In English practice, Is a writ which 
Issues to restrain a person from leaving the kingdom 
or realm. Ne exeat repubilea, in American practice, is a 
process In chancery, In aid of the Jurisdiction of the 
court, to prevent a party from leaving the state until 
bail is given. 

In English practice ne exeat regno is a writ which 
issues to restrain a person from leaving the kingdom 
or realm.^ 


In American practice, ne exeat republica is a proc¬ 
ess in chancery and in aid of the chancery jurisdic¬ 
tion of the court, issued on cause shown, to restrain 
a party from leaving the state until bail be given to 
perform the decree of the court.^ Where not oth¬ 
erwise provided by statute, it is governed by the 
same principles that apply in England to the writ of 
ne exeat regno.^ 

b. Nature and Purpose 

A writ of ne exeat is In the nature of equitable bail 
and of equitable process. The purposes of the writ are to 
insure compliance with orders and decrees cf court and 
to enable the court to retain Jurisdiction of the party 
against whom it is Issued. 


1 . Ill.—Andersen v. Andersen, 43 N. 

E.2d 176, 179, 315 Ill.App. 380. 

45 C.J. p 589 note 1. 

Origin and history of writ 
Pa.—Lit Bros. v. Rubin, 44 Pa.Dist. 
& Co. 110. 

45 C.J. p 1589 note 1 [a], [b]. 


2. Ill.—^Andersen v. Andersen, 4,3 N. 

E.2d 176, 179, 315 Ill.App. 380. 

45 C.J. p 589 note 2, 

Ne exeat provincia 

“In the early history of Pennsyl¬ 
vania, writs of ne exeat provincia 
were frequent.'*—^Note to Lowenstein 
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V. Blernbaum, 8 Wkly.N.C., Pa., 164--. 
45 C.J. p 589 note 2 [bj. 

3. Ill.—Andersen v. Andersen, 43 N", 
E.2d 176, 315 Ill.App. 380. 

Mass.—Cohen v. Cohen, 64 IST.E.Sd 
689, 319 Mass. 31, 1C3 A.L.R. 362— 
Dunsmoor v. Bankers' Surety Co,. 
91 N.E. 907, 206 Mass, 23, 

45 C.J. p 589 note 3, 
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The writ of ne exeat is in the nature of equitable 
bail,4 and its essential object is to insure the satis¬ 
faction, by defendant, of complainant’s claim^ or to 
insure compliance by defendant with the order or 
decree to be madc,^ or with a decree already ren- 
<iercd,'^ by compelling him to give security for the 
performance of any duty necessarily imposed,S or, as 
otherwise stated, to enable the court to retain ju¬ 
risdiction of defendant^ and to secure his presence 
at the termination of the suit, cither by his deten¬ 
tion or by his giving equitable bail.^^^ 

The writ of ne exeat is primarily a personal 
writ.ll It is a restraint on the common right of 
movement within the United Stales and on emigra¬ 
tion.It is no longer to be considered a preroga¬ 
tive writ,^^ but is in the nature of equitable proc¬ 
ess,or, stated more speciHcally, it is an ordinary 
or mesne process of equity,^^ and may be correctly 
described as a process issuing from a court of eq¬ 
uitable jurisdiction on the impending departure of 
a person from the jurisdiction with intent to evade 
it, to restrain such person until he has given equita¬ 
ble bail or security to abide the decreed^ Accord¬ 
ing to some authorities the writ is not in itself a 
remedy, but is a means to cTfectiuite a remedy.^'^ 
Generally speaking, the writ is not a mere provi¬ 


sional or interlocutory remedy in the sense that it 
can be issued only pending the suit and must ex¬ 
pire with the rendition of judgment;^^ and, accord¬ 
ing to some authorities, it will continue in force un¬ 
til proper security is given, the judgment is satis¬ 
fied, or the writ is di.ssolved or quashed by the court, 
as discussed infra § 14 a. 

When available, the writ is in the nature of a 
writ of right,and in general must be granted 
where a proper case is presented,-^ although it has 
been said that the power to issue the writ necessa¬ 
rily includes the power to refuse it^i and that the 
court should exercise a sound discretion with re¬ 
spect to directing the writ to issue.-^ However, the 
view has been expressed that, as it is a remedy of 
great severity, it is applied to private rights with 
caution,and ordinarily will not be granted when 
the equity is doubtful-^ or as a means of improper 
restraint,and the writ is not to be used as a sub¬ 
stitute for punishment or as a means of life impris¬ 
onment.-® Where the equity is clear, a dispute as 
to the facts will not authorize the refusal of the 

writ.27 

A ne exeat is not a substitute for an injunction,^® 
and may be available where an injunction would be 
improper.-® It may be i.ssucd in aid of other eq- 


4. K.J.—FHodland v. Isquith, 150 
A. R40. 100 N.J.Fq. 344. 

45 C..T. p 5S0 note 4. 

Bail Kon<*raUy under writ of ne exoat 
pee infra § 13. 

AnalofiTy to arrest at common law 

Purpdpe of ne ('xcat writ for arrf'Pt 
of (U'r(m<lant, not complying’ with d*'- 
cree In cQuity suit, bearp pome analo¬ 
gy to arrcBt on mcpne process at 
common law.—Mcl.son v. Sanderson, 
185 N.R 792, 285 Mass. 683. 

5. Tonn.—Klrl>y v. Kirby, 206 S.W. 
2d 404, 3 86 Tonb. 408. 

6 . MIsb.-—M uckelrath v. Cheaem, 186 

So. 621, 184 Mips. >511—Kdmonson 
V. Barnscy, 84 So. 456, 122 Miss. 
450, 10 A.L.R. 380—Johnson v. 

Johnson, 198 So, J08, 189 Miss. 561. 

Tenn.—-Kirby v. Kirby, 206 S.W,2d 
404, 185 Tenn, 408. 

46 C.J, p S90 note 6 . 

7. T;.S.— IjCwIs V. Shainwold, C.C. 

OaL, 48 492, 7 Sawy. 403. 

46 C.J. p 690 note 6 . 

Writ 1» not available under some 
statutes to enforce a judgment which 
has already been obtained.—Lomax 
V. Lomax, 168 S.R 863, 176 Ga. 605. 

8 . Mass.—Rice v. Hale, 5 Cush. 238. 

9- Fla.—State ex rel. Perky v. 

Browne, 142 So. 247, 105 Fla. 631. 
Ill.—Tegtmeyer v. Tegtmeyer, 40 N. 
E. 2 d 767, 314 Ill.App, 16, certiorari 
denied 63 S.Ct. 267, 317 U.S. 689, 


87 L.Kd. 552. rehearing denied 64 
S.Ot. 1272, 322 U.S, 771, 88 L.Kd. 
1596. 

N.J.—Foote V. Foote, 140 A- 312, 102 
N.J.Fq. 291. 

R.T.—Wanclell r. Wandell, 189 A. 44, 
67 R.T. 257. 

10 . Mass,—Cohen v. Cohen, 64 N.K. 
2d 689, 319 Mas.B. 31, 163 A.L.R. 362 
—Dunsmoor v. Bankers' Sur<‘ty 
Co., 91 N.K. 907, 206 Mass. 23. 

11 . Fla.—State ex rel. Perky v. 
Browne, 142 So. 247, 105 Fla. 631. 

12 . U.S.—D. Gin.sberg Sc. Sons v. 
Popkln, N.Y., 52 S.Ct. 322, 285 U.S. 
'204, 76 I...Kd. 704. 

13. D.C.—Judson V. Judson, D.C., 8 
F.R.D. 336. 

Pa.—Lit Bros. v. Rubin, 44 Pa.Blst. 
& Co. 110 . 

45 C.J, p 590 note 8 . 

14. Mass.—^Nelson v, Sanderson, 189 
N.B. 792, 285 Mass. 583. 

15. D.C.—Judson V. Judson, D.C-, 8 
F.R.D. 336, 

45 C.J. p 690 note 9. 

16. Vt.—^Adams V. Whitcomb, 46 Vt. 
708. 

45 C.J. p 1590 note 10. 

17. D.C.—Jud.son V. Judson, D.O., 8 
F.R.D. 336, 

18. U.S.—Lewis V. Shainwald, C.C. 
Cal., 48 F. 492, 7 Sawy. 403. 

Miss.—Johnson v. Johnson, 198 So. 
308, 189 Miss. 661. 
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19, —Lit Bros. v. Rubin, 44 Pa- 

Dl.Pt. Sc Co. no. 

4 5 C.J. p 590 note 12. 

30. N.T.—Oibrrt v. Colt, Hopk. 496, 

14 Am.I). 557. 

21 . Wis.—State v. Turner, 130 N.W. 

510. 145 484. 

22 . K.J.—Friedland v, Isquith, 166 
A. 840. 106 N.J.Rq. 344. 

23. Ill.—Andersen v. Ander.sen, 43 
N.K.2d 176, 315 XlhApp. 3S0. 

Mass.—Cohen v. Cohen, 64 N.E. 2 d 
689, 319 Mass. 31, 163 A.L.R. 362. 

45 C.J. p 590 note 15- 

24. N.J.—Friedland v. Isquith, 160 
I A. 840, 10$ N.J-Fq. 344. 

45 C.J. p 590 note 16. 

25. U.S.—Shainwald v* Lewis, D.C. 
Cal., 46 F. 839. 

45 C.J. p 690 note 17. 

26. Ill.—Tegtmeyer v. Tegtmeyer, 
40 N.E.2d 767, 314 Rl.App, 16, cer¬ 
tiorari denied 63 S.Ct. 257, 317 U. 
S. 689, 87 L.Ed. 552. rehearing de¬ 
nied 64 S.Ct. 1272, 322 U.S, 771, 88 
L.Ed. 1596. 

27. Ga.—Hampton v. Pool, 28 Ga- 
514. 

N.Y.—^Denton v. Denton, 1 Johns.Ch. 
441. 

28. Ga.—Tucker v. Murphey, 40 S.B. 
886 , 114 Ga. 662—Bleyer v. Blum. 
70 Ga, 658. 

23. Ga.—Tucker v. Murphey. 40 S.B. 
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uitable processes, sucb as an mjunctioh^i or ha¬ 
beas corpus,32 or a ne exeat and an injunction may¬ 
be issued together.^3 It, may issue from the ne¬ 
cessity of a given case, to prevent-a failure of jjis- 
tice.^^ 

§ 2. Constitutional and Statutory Provisions 

The issuance of a writ of ne exeat is authorized by 
some statutes. 

The issuance of a writ of ne exeat has been au¬ 
thorized by federal statutes^s and by some state 
statutes.^<5 jn some instances the statutes giving 
courts of equity general power to issue necessary 
writs and processes have been construed to author¬ 
ize it;37 and, where no exclusive remedy has been 
substituted, it is available, as ,an ordinary process 
of equity, under the equitable jurisdiction of the 
courts of the several states^s notwithstanding the 
general adoption of the single form of action.^^ 
However, in some states the writ has been abol¬ 
ished.^® 

The pov/er to issue the writ is regulated by some 
statutes,which have been regarded as exclusive 
with respect to such power.^2 absence, of 

statutory provision with respect to the writ, it is 
governed by the rules of the common law and gen¬ 


eral equity jurisprtidence,43 and, where a statute re¬ 
ferring'to the writ does not provide otherwise, the 
grotihds and functions of the writ are governed by 
the common law and general equity jurisprudence."^^ 

Extension of remedy. In some states the scope 
of the writ has been extended by statutes which 
modify or dispense with the rules as to equitable de¬ 
mand and maturity of debt,^^ or, in effect, by a stat¬ 
ute creating a substitute for a writ of ne exeat, 
which makes the right to an order of arrest availa¬ 
ble when a judgment which could be rendered would 
be ineffectual if defendant left the state,;^®- but a 
statute providing for the issuance of the writ on 
sufficient grounds to prevent the depd,rture of '^any 
person” means grounds sufficient at common law, 
and therefore does not enlarge the writ.'^'^ . 

Inhibition of imprisonment for debt. It has been 
held or recognized that a statute abolishing impris¬ 
onment for debt does not affect the power of a court 
of chancery to issue a ne exeat in any case of eq¬ 
uitable cognizance in which it was proper to grant 
the writ prior to the enactment of such statute, 
but it has also been held that a statute abolishing 
imprisonment for debt repealed a statute authoriz¬ 
ing a master in chancery to issue writs of ne ex¬ 
eat,^® that the issuance of the writ may not be made 


«36. 114 Ga. 662—Bleyer v. Blum, 
70 Ga. 658, 

45 C.J. p 590 note 20. 

Injunction against removal of prop¬ 
erty see Injunctions § 72. 

■30. N.J.—Palmer v. Palmer, 95 A. 

241. 84 N.J.Eq. 550. 

45 C.J. p 590 note 21. 

31. N.T.—Hayes v. Willio, 11 Abb. 

Pr.,N,S., 167, reversed on other 

grounds 4 Daly 259. 

32. K.J.—Palmer v. Palmer, 95 A. 
241, 84 N.J.Eq. 550. 

33. Md.—Bryson v. Petty, 1 Bland 
182 note. 

45 C.J. p 590 note 24. 

34. N.T.—Porter v. Spencer, 2 
Johns.Ch. 169. 

45 C.J. p 590 note 25. 

35. U.S.—In re Foster Const. Cor¬ 
poration, C.C.A.N.T., '50 F.2d 693, 
affirmed D. Ginsberg & Sons, Inc., 
52 S.Ct. 322, 285 U.S. 204, 76 L.Ed. 
704. 

D.C.—Jacobsen v. Jacobsen, 126 F.2d 
13, 76 U.S.App.D.C. 223. 

Power'of federal: 

District court to issue writ see 
Federal Courts 5 311. 

Supreme court to issue writ see 
Federal Courts § 196 a. 

Process to compel appearance for ex¬ 
amination in bankruptcy proceed¬ 
ings see Bankruptcy § 286. 


30. Ga.—May v. May, 91 S.E. 687, 
146 Ua. 621. 

45 C.J. p 690 note 27. 

37. Plawaii.—King v. Huntley, 2 Ha¬ 
waii 457. 

N.H.—Samuel v. Wiley, 50 N.H. 363. 
45 C.J. p 691 note 28. 

38. Wis.—State v. Turner, 130 N.W. 
510, 14 5 Wis. 484. 

45 C.J, p 591 note 29. 

39. Wis.—Bonesteel v. Bonesteel, 28 
Wis. 245. 

45 C.J. p 691 note 30. 

40. Cal.—Ex parte Harker, 49 Cal, 
465. 

45 C.J. p 591 note 31. 

In Kew York 

(1) The writ has been abolished 
by statute.—Ensign v. Nelson, 1 N.Y. 
S. 68’5, 49 Hun 215, affirmed 20 N.E. 
416, 112 N.Y. 674—46 C.J. p 691 note 
31 [c]. 

(2) Provision was made for a sub¬ 
stitute.—Ensign v. Nelson, supra— 
5 C.J^ p 473 note 24 [a]—45 C.J. p 
591 note 31 [c]. 

41. Ill.—Tegtmeyer V. Tegtmeyer, 40 
N.E.2d 767, 314 Ill.App. 16, certio¬ 
rari denied 63 S.Ct. 267, 317 U.S. 
689, 87 L.Ed. 552, rehearing denied 
64 S.Ct. 1272, 322 U.S. 771, 88 L. 
Ed. 1596. 

42. Ga.—Lomax v. Lomax, 168 S.E. 

863, 176 Ga. 605. , 

43. Mass.—^Nelson v, Sanderson; 189 


N.E. 792, 285 Mass. 683—Dunsmoor 
V. Bankers’ Surety Co., 91 N.E. 907, 
206 Mass. 23. 

44. Wis.—In re Grbic, 174 N.W. 546, 
170 Wis. 201, 8 A.L.R. 3 25—Davidor 
V. Rosenberg, 109 N.W. 925, 130 
Wis. 22, 118 Am.S.R. 986. 

45. Ill.—Zimmer v. Thompson, 122 
N.E. 47, 286 Ill. 525. 

45 C.J. p 591 note 33. 

46. N.Y.—^General Explosive Co. v. 
Hough, 116 N.Y.S, 1114, 63 Misc. 
377. 

47. Wis,—Davidor v. Rosenberg, 109 
N.W. 925, 130 Wis. 22, 118 Am.aR. 
986. 

48. N.Y.—Bushnell v. Bushnell, 16 
Barb. 399—McNamara v. DwyerJ 7 
Paige 239, 32 Am.D. 627—Brown 
V. Half, 5 Paige 235, 28 Am.D. 425. 

Effect of constitutional prohibition of 
imprisonment for debt see Consti¬ 
tutional Law 5 204. 

Orders or decree not enforceable 
against person 

The view has been taken that the 
writ should not be, issued if the or-s 
der or decree could not be enforced 
against the person of defendant, in 
view of the statute abolishing im¬ 
prisonment for debt.—Gleason v. 
Bisby, N.Y., Clarke, p 661. 

49. Ark.—Scoggih v. Taylor, 13 Ark. 

I 380, 
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a subterfuge to avoid the effect of such a statute,^® 
and that such a statute may render the issuance of 
the writ improper in the absence of a showing of 
fraud.^i 

§ 3. Nature of Demand, Grounds for Issu¬ 
ance of Writ, and Defenses 

The nature of the demand on which the issuance 
of a writ of ne exeat may be based is discussed in¬ 
fra § 4; the necessity of intended departure is dis¬ 
cussed infra § 5; and defenses to an application for 
the writ are discussed infra § 6. 

Examine Pocket Parts for later cases. 

§ 4 . -Nature of Demand 

As a general rule, the debt or demand reUed on to 
support a writ of ne exeat must, unless otherwise au¬ 
thorized by statute, be an equitable one, which is en¬ 
forceable against the person of the defendant, is of a 
pecuniary nature, and presently payable. Also the de¬ 
mand must be certain or capable of being made certain. 

As a general rule the debt or demand relied on 
to support a writ of ne excat must, unless otherwise 
authorized by statute, be an equitable onc,52 which 
is enforceable against the person of defendant, 
is of a pecuniary nature,and presently payable,^^ 
Also the demand must be certain^® or capable of 
being made certain,^7 and in general the writ will 
not issue for demands which are uncertain, unliq¬ 
uidated, or contingent,^^ as, for example, an un¬ 
liquidated account^*^ or a claim for unliquidated 
damviges.^o According to some authorities, howev¬ 


er, in matrimonial cases the use of the writ is not 
restricted to pecuniary demands alone.®^ 

Accounting. Unless otherwise provided, the writ 
is available to prevent the departure of a defend¬ 
ant in an action for an accounting, where an indebt¬ 
edness affirmatively appears, even though, ac¬ 
cording to some authorities, the amount is uncer¬ 
tain and the rule is not necessarily affected by 
the fact that there is concurrent jurisdiction at law 
in such cascs.^^ 

Receivership. In a suit for an accounting and a 
receiver, it has been held that the writ of ne exeat 
is an appropriate process toward preserving the 
property and compelling its delivery to the receiver 
to abide the final decree but it has been said that 
receivership and ne exeat are manifestly inconsist¬ 
ent remedies and that the writ cannot properly issue 
with an order to turn over property to a receiver.®®* 

Specific performance. Unless otherwise provid¬ 
ed, the writ may issue in an action for the specific 
performance of a contract, if it is clear that the 
contract should be performed.®^ 

§ 5 , -Necessity of Intended Departure 

It Is essential that there should be a probable or 
threatened departure from the state or country of the 
party against whom a writ of ne exeat Is sought Irv 
order to sustain an application for the writ. 

In order to sustain an application for the writ 
there must be a probable or threatened departure of 
defendant from the state or the country generally 
with intent to evade jurisdiction.®® The writ can- 


50. Pa .—JJt Bros, v. Bubin, 44 Pa. 
Dlflt. & Co. 110—Bransflold v. 
Dransfleld. S Phila. 143, 144. 

6X. Ind.—West v. Walker, 6 Biaokf. 
420. 

62. TT.S.—In re Poster Const. Corpo¬ 
ration. C.C.A.N.Y., 50 F.2d 693, af¬ 
firmed D, Oinsberpr & Sons, Inc. 
V. Popkin, 52 S.Ct. 322, 285 tJ.S. 204, 
76 UBd. 704. 

N.J.—I^iedland v. IsQuith, 150 A, 840, 
106 N.J.Kci. 344. 

Pa.—Lit Bros. v. Bubin, 44 Pa.Dist. 
& Co. 110. 

46 C.J. p 502 note 42. 

J>ebt recoveralJl® at law 

Writ of ne exeat may not issue for 
debt recoverable at law.—Friedland 
V. Isquith, 160 A. 840. 106 K.J.Eq. 
344, 

63. N.Y.—Gleason v. Bisby, Clarke 
551. 

45 C.J. p 692 note 43. 

Personal duty 

The writ is is.-nuable only where 
complainant’s ri^ht against defend¬ 
ant is coupled with a positive per¬ 
sonal duty of defendant, which no 


otht'r person can be compelled ef¬ 
fectively to perform.—Johnson v. 
Johnson. 198 So. 308, 189 Miss. 661. 

54. Pa.—Lit Bros. v. Bubin, 44 Pa. 
Dfst. & Co, 110. 

45 C.J, p 592 note 44. 

55. Pa,—Lit Bros, v, Bubin, supra. 

46 C.J. p 692 note 45. 

66. U.S.—Graham v. Stucken, C.C. 
N.Y., 10 P.Oas.No.6,677, 4 Blatchf. 
50. 

45 C.J. p 692 note 46. 

57. Wis.—Davidor v, Rosenberg, 109 
N.W. 925, 130 Wis. 22, 118 Am.S.B. 
986. 

45 C.J, p 692 note 46. 

68. Tenn.—^Caughron v. Stinespring, 
179 S.W. 152, 132 Tcnn. 636, L.B.A. 
1916C 403. 

45 C.J. p 692 note 47. 

58. U.S.—^Harrison v. Graham, C.C. 
Me., 110 F. 890. 

45 C.J. p 592 note 48. 

60. Ark.—Gresham v. Peterson, 26 
Ark. 377. 

Colo.—In re Nash, 160 P. 189, 62 Colo, i 

101 . 


61. N.J.—Palmer v. I'almcr, 95 A^ 
241. 84 N.J.Eq. 550. 

45 C.J. p 593 note 52. 

Ne exeat In: 

Divorce proceedings sec Divorce } 

101 . 

Suit by wife for separate mainte¬ 
nance see Hu.sband and Wife 5 
618. 

62. N.Y.—McNamara v. Dwyer, T 
Paige 239, 32 Am.D. 627. 

45 C.J. p 693 note 57- 

63. Ga.—McGeheo v, Polk, 24 Ga. 
40$. 

4-5 C.J. p 593 note 57. 

64. N.Y.—Porter v. Spencer, 2 

Johna.Ch. 169. 

65. U.S.-—Gooding v. Beid, etc,, Co., 
Ill., 177 F. 684. 101 aC.A. 310. 

66. Ga.—Dennard v. Farmers’, etc., 
Bank* 101 S.K. 672, 149 Ga. 590. 

67. N.Y.—Brown v. Haff, 6 Paige 
235, 28 Am.D. 425. 

45 C.J. P 593 note 62. 

63. Ill.—^Andersen v. Andersen, 43. 
N.E.2d 176, 315 IlLApp. 380. 
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not be issued to prevent the departure of defendant 
to another place within the same state.^9 The view 
has been taken that, in cases in the federal courts, 
the writ may be granted only where it is made to 
appear that defendant designs to depart quickly 
from the United States.'^® In order to permit the 
issuance of the writ, it is not essential that it should 
appear that defendant is about to depart to avoid 
jurisdiction, if his departure would defeat the 
suit,'^^ but it has also been said that a statutory pro¬ 
vision for the issuance of the writ when defendant 
*'is about to depart” from the state necessarily im¬ 
plies an intention to remain permanently outside the 
jurisdiction,*^2 and that an intention to leave the 
state temporarily and to return within a reasonable 
time is insufficient to justify a ne exeat.73 

§ 6, -Defenses 

A mere denial of allegations as to intended departure 
does not constitute a defense to an application for a 
-writ of ne exeat, but a previous arrest and bail at law, 
or a statutory discharge in insolvency, or the like may 
jdefeat the right to the writ. 

A mere denial of plaintiff’s allegations relating to 
^defendant’s intended departure ordinarily will be no 
defense,and the court will look to the entire evi¬ 
dence of intent rather than to defendant’s express 
statements. *^5 jhe right to the writ may be defeat- 
.«d, however, by the fact that there has been a pre¬ 
vious arrest and bail at law76 in another court,'^'^ 
or a statutory discharge in insolvency'^s or under a 
nonimprisonment act.*^^ 


Existence and adeqitacy of another remedy. 
Since ne exeat is a process equitable in nature, as 
discussed supra § 1, the writ will usually be denied 
where plaintiff has an existing and adequate rem¬ 
edy by arrest and bail in a proceeding at law.^® 
According to some authorities, however, where 
courts of chancery and common-law courts exercise 
concurrent jurisdiction, the writ may issue, even 
though defendant can be held to bail at law and 
it seems that, in the absence of a statutory method 
of relief, the writ may issue in a case where other¬ 
wise justice may be defeated, ^2 for in such a case it 
is the only remedy.S3 

§ 7. Jurisdiction to Issue 

In the absence of statutory limitation, a court of 
chancery has general power to issue a writ of ne exeat 
in a proper case; it is essential that the writ should be 
issued by the court or a Judge in the absence of a 
statute conferring authority on a subordinate officer. 

Unless otherwise provided by law, a court of 
chancery has general power to issue the writ in 
proper cases,^^ and it can be issued only by the court 
or a judge^S except where authority is conferred by 
statute on a subordinate officer, such as a court com¬ 
missioner^® or master in chancery.^^ 

§ 8. Persons Entitled to Writ, and against 
Whom Issued 

a. Persons entitled to writ 

b. Against whom issued 


—Lit Bros. v. Rubin, 44 Pa.Dist. 
& Co. 110. 

45 C.J. p 593 note 63. 

Mere apprehension that defendant 
is about to leave state to avoid ju¬ 
risdiction will not warrant issue of 
writ of ne exeat.—Friedland v. Is- 
.quith, 150 A. 840. 106 N.J.Eq. 344— 
45 C.J. p 593 note 63 [a]. 

' Intention to depart from state not 
shown 

N.J.—Friedland v. Isquith, supra. 

69. Ga.—Reed v. Barber, 35 S.E. 660, 
110 Ga. 624. 

70. U.S.—Shainwald v. Lewis, D.C. 
Cal., 46 F. ■ 839—Loewenstein v. 
Biernbaum, C.C.Pa., Ii5 F.Cas.No. 
8,461a. 

• Departure from District of Columbia 
D.C.—Jacobsen v. Jacobsen, 126 P.2d 
13, 75 U.S.App.D.C. 22,3. 

' 71. N.J.—MacDonouffh v. Gaynor, 
18 N.J.Eq. -249. 

45 C.J. p 694 note 68. 

Issuance of writ against nonresident 
generally see infra § 8 b. 

72. Ky.—Myall vV. Wright, 2 Bush 
130. 

' 73. Ky.—rMy^dl vWright, supra. 


74. Ga.—Conyers v. Gray, 67 Ga. 
329. 

N.J.—Houseworth v. Hendrickson, 27 
N.J.Eq. 60. 

75. Ga.—Conyers v. Gray, '67 Ga. 
329. 

45 C.J. p 594 note 73. 

76. N.T.—Pratt v. Wells, 1 Barb. 
425. 

77. N.Y.—Mitchell v. Bunch, 2 Paige 
606, 22 Am.D. 660. 

78. N.Y.—O’Connor v. Debraine, 3 
Edw. 230. 

79. N.Y.—Ashworth v. Wrigley, 1 
Paige 301. 

45 C.J. p 694 note 77. 

80. Ill.—Victor Scale Co. v. Shurt- 
leff, 81 Ill, 313. 

45 C.J. p 694 note 80. 

81. N.Y.—Mitchell v. Bunch, 2 Paige 
606, 22 Am.D. 669. 

46 C.J. p 694 note 81. 

82. N.y.—Porter V. Spencer, 2 Johns. 
Ch. 169. 

46 C.J. p 694 note 82. 

83. Ga.—Bleyer v. Blum, 70 Ga. 6'58. 
S.C.—Ramsay v. Joyce, 16 S.C.Eq. 

236, 37 Am.D. 660. 

Availability of injunction to prevent 
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removal of property from state see 
Injunctions § 72. 

84. Mich.—Peering v. Wayne Clr. 
Judge, 200 N.W. 455, 228 Mich. 648. 

Basis of authority 

Authority to issue writ of ne exeat 
is primarily based on jurisdiction of 
court of equity to prevent person 
from leaving jurisdiction until he 
gives security for appearance or per¬ 
formance of a decree.—Hagen v. 
Viney, 169 So. 39l, 124 Fla. 747— 
State ex rel. Perky v. Browne, 142 
So. 247, 105 Fla. 631. 

85. Mich.—Bailey v. Cadwell, 16 N. 
W. 381. 61 Mich. 217. 

N.Y.—^Viadero v. Viadero, 7 Hun 313. 

45 C.J. p 694 note 87. 

Power of judges of federal couarts 
considered 

U.S.—In re Foster Const. Corpora¬ 
tion, C.C.A.N.Y., 60 F.2d 693, af¬ 
firmed D. Ginsberg & Sons v. Pop- 
kin, 52 S.Ct. 322. 285 U.S. 204, 76 
L.Ed. 704. 

46 C.J. p 594 note 87 [b] (l)-(3). 

86. Mich.—Bailey v. Cadwell, 16 N. 
W. 381. 51 Mich. 217. 

87. Ill.—Bassett v. Bratton, 86 Ill. 
152. 



§ 8 

a. Persons Entitled to Writ 

Only a person who has a right W> sue Is entitled to 
obtain a writ of ne exeat. 

The writ of ne exeat is available only to a person 
who has a right or title to sue.^s in a proper case 
a defendant may have the writ issued against plain¬ 
tiff,^^ but not, according to some cases, in the ab¬ 
sence of a counterclaim, as otherwise there is no 
showing of a demand certain. 

Married women. The writ will be issued on the 
application of a married woman, in a proper case, 
to restrain the departure of her husband from the 
jurisdiction.^^ 

Nonresidents. It has apparently been recognized 
that the writ may be granted in behalf of a non¬ 
resident,even where the demand arose abroad.^3 

Representatives. The writ may issue at the in¬ 
stance of persons standing in a position of trust, 
such as executors or administrators.^^'^ 

b. Against Whom Issued 

In the absence of statute extending the use of the 
writ of ne exeat, It may Issue only against a person who 
Is a debtor or who owes a duty and who is a party to the 
eultj subject to limitations, the writ may issue against 
a married woman, a nonresident, or a person who Is 
acting In a representative capacity. 

Unless extended by statute, the writ can he issued 
only against one who is a debtor or owes a duty 
and is a party to the suit,^® whether plaintiff or de- 
fcnckint,^^ It has been held that a garnishee is 
not a debtor of plaintiff, within the meaning of tlie 
rules relating to nc exeat, and that the writ cannot 
issue against him.^'^ A person while voluntarily in 
attendance at court to protect his rights as accused 


85 C.J.S. 

in a criminal proceeding has been held not subject 
to arrest on a writ of ne cxeat.^s 

Married women. A ne exeat may issue against a 
married woman where a proper foundation is laid 
for an equitable action against her/'^^^ but not in 
aid of any legal process^ or for the purpose of ob¬ 
taining security from her as a defendant in an ac¬ 
tion at law,2 even though no adequate remedy ex¬ 
ists against a married woman in such case.3 

Nonresidents. In general the writ is available 
against a nonresident within the jurisdiction^ on 
demands against a nonresident arising abroad,even 
when he is only temporarily within the jurisdic¬ 
tion,^ unless the person is for some reason priv¬ 
ileged from arrest.*^ Issuance of the writ has been 
refused, however, agaimst a nonresident tempora¬ 
rily within the jurisdiction, although he had been 
served with process, where the demand had been 
due and enforceable against him in the courts of 
his own country for a considerable time, and where 
the decree, if rendered, would be enforceable there.® 
According to some authorities it is not essential in 
every case that a defendant be actually within the 
jurisdiction when the writ is applied for, if the writ 
can subsequently be served on liim during his pres¬ 
ence there,^ but, where both parlies are nonresidents 
of the state, the court will not issue the writ unless 
it has jurisdiction of the subject matter of the 

siiit^O 

Represcntati'ifcs. The writ is available against 
per.sons standing in a representative or fiduciary 
character, such as executors and administrators, 
gii;ii\'lians, or trustec.s.^^ 
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88. Ca.-—Er>dd V. Wood. Cu.nf e.Pt. 

II, 174. 

S8. N,Y.-—Nevllli' v, Neville, 22 IIow. 

Fr. 5 00-—Dunham v. Jaqk.son, 1 
Paiire G29. 

90, WIs.—Dftvldot* V. rtosemborpT, 
N.W. 026, 130 Wis. 22, 118 Am.S.R. 
986 . 

91, Fin.-—Bronk v. State, 31 So. 248, 
43 Fla. 401, 90 Am.D. 110, 

45 C.J. p 505 note 97. 

No exoat in: 

Divorce proceeding’s see Divorce S 

101 . 

Suit for separate maintenance see 
Husband and Wife § 618, 

99. N.Y.—Mitchell V. Bunch, 2 Paige 
606, 2^ Am.D. 6C0. 

93. N.Y.—Mitchell v. Bunch, supra. 

94. Ala.—Baker v. Kowan, 2 Stew. & 
P. 361. 

45 C.J. p 506 note 1. 

95. Ill.—Garden City Sand Co. v. 

I Getting, 65 N-D. 664. 200 Ill. 26$. 

Wis.—Davldor v. Hosenbergr, XQO N- 


W. 925, 130 Wis. 22, 118 Am.S.U. 
985 . 

98. N.Y.—Neville v. Neville, 22 How. 
Pr. 500—Dunham v, Jnekwon, 1 
Pai^re 620. 

Only ag’alnst defendant 
U.S.—In ro Foster Const. Corpora¬ 
tion. C.C.A.N.Y., 50 F.2d 603, af¬ 
firmed D. Ginaherft S:. Sons, Inc.. 
V, Popkln, 52 S.Gt. 322, 286 D.S. 
204, 76 D.Fd. 704. 

97. U.S.—Patterson v. Bowie, D.C., 
18 F.Cas.No.10,825, 1 Cranch C.C, 
425. 

98. N..T.—Michel In v. Michelin, 135 
A. 150, 100 N.J.Ka. 64. 

99. N.Y.—Neville v. Neville, 22 IIow. 
Pr. 500. 

46 C.J. p 595 note 7. 

1. Mass.—Mot)re v. Valda, 23 N.H. 
1102, 361 Mass. 3G3, 7 L.U.A. 306. 

2. Maas.—Moore v. Valda, supra. 

3. Mass.-—Moore v. Valda, supra. 

4. N.J.—^MacDonouerh v, Gaynor, 18 
N.J.Fq. 249. 


N.Y.—MeN'mmra v, Dwyer, 7 Poig<i 
230. 32 Arn.n. r.27. 

45 C.J. p 505 12, 

5. N.Y.—Mitfhell v. Bunch, 2 PaiXt* 
606, 22 Am.D. 660. 

45 C.J. p 505 note 14. 

6. N.J.—M’mDtmoui>h v. Gaynor, 18 
N.J.Fn. 240. 

4*5 C.J. p 695 note 12. 

7. N.J,—Prescott v. Prescott, 122 A 
611. 95 N.J.Hi. 173. 

N.Y.—Dixon V. Ely. 4 Edw- 657. 

45 C.J. p 695 note 13. 

Exemption from arrest in civil ac¬ 
tions ireneraHy see Arrest 5 20- 

8. IT.S.—Harrlstm v. Graham, C-C. 
Me., 110 F. 896. 

9. N.J,—MacDonoui?h v. Gaynor, 18 
N.J.Eq. 240—Parker v. I'arker, 12 
N.J.Eq. 105 

XO. N.J,—Dithmar v. Dithmar, 60 A 
644, 68 N.J.kki, 633. 

11, N.T.—McNamara v. Dwyer, 7 
Paige. 239, 32 Am.D. 627. 

45 C.J. p 506 note 18. . 
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§ 9. Proceedings to Procure 

a. In general 

b. Time of application 

c. Requisites and sufficiency of allega¬ 

tions and proof 

d. Bond or undertaking 

e. Order or decree 

a. In General 

The general chancery practice governs proceedings to 
obtain a writ of ne exeat in the absence of a statute 
providing otherwise. 

In the absence of a statute providing otherwise, 
the general chancery practice governs proceedings 
to procure the writ of ne exeat.^^ Xhe application 
for the writ is properly made by motion or petition 
supported by affidavit's or on an original complaint 
or bill in equity,and it has been held not neces¬ 
sarily essential that the bill or complaint specifi¬ 
cally pray for the writ,i5 and it may be granted in 
the decree under a prayer for general reliefA^ The 
bill or petition may, in a proper case, be amended.^*^ 
Defects in procedure may be waived by a general 
appearance in the action.^^ 

Notice or order to show cause. A notice of the 
application or intention to serve the writ^^ or an 
order to show cause^O is not essential or proper, 
since the proceeding is necessarily ex parte and such 
notice or order would defeat the purpose of the 
writ.21 

Joinder of parties. All parties jointly liable or 
interested need not be joined in an application un¬ 
der a statute authorizing the issuance of the writ 
against joint obligors or promisors.^2 


b. Tim© of Application 

As a general rule an application for a writ of ne 
exeat may be made at any stage of a pending action. 

As a general rule a writ of ne exeat may be ap¬ 
plied for at any stage of a pending action,23 but 
not, it seems, until after a bill has been filed,^4= un¬ 
less in consequence of statutory provisions.25 In 
the absence of statute affecting the rule, the writ 
may even be obtained after decree,26 but under 
some statutes the writ must be issued prior to final 

judgment. 2 7 

The view has been taken that, where the writ is 
issued without a complaint being filed, it should be 
quashed on motion, as discussed infra § 14 b; blit 
where a writ is issued prematurely and thereafter 
the petition is filed and a proper order for the writ 
made the defect is cured.28 

c. ReoLTiisites and Sufficiency of Allegations and 

Proof 

The burden of proof Is on the party who applies for 
a writ of ne exeat, and in general the allegations of the 
supporting affidavit or of the petition or compiaint on 
which the application is made should be sufficient to 
show the right to the issuance of the writ. 

On an application for the writ, the burden of 
proof is on the party who applies for the writ.29 

An affidavit or oath to support an application for 
a writ of ne exeat may be made by the party alone^® 
or by a third person who is conversant with the 
facts.2i xbe supporting affidavit or oath should be 
positive with respect to material mattcrs.22 If the 
application is made by complaint, bill, or petition, 
the allegations should be as sufficient and positive 
as is required in case of affidavits on a motion,23 


12. Mich.—Deering v. Wayne Cir. 
.Tndge, 200 N.W. 455, 228 Mich. 
648. 

45 C.J. p 696 note 30. 

13. N.T.—Gihort v. Colt, Hopk. 496, 
M Am.D. 557. 

45 C.J. p 596 note 21. 

14. U.S.—Lewis V. Shainwald, C.C. 
Cal., 48 F. 492, 7 Sawy. 403, 

45 C.J. p 596 note 22. 

Issued only on eguitahle hill Hied 
In some Jurisdictions writ of ne 
exeat issues only on eguitahle hill 
filed.—Hagen v. Viney, 169 So. 391, 
124 Fla. 747—State ex rel. Perky v. 
Browne, 142 So. 247, 106 Fla. 631. 

15. U.S.—Lewis v. Shainwald, C.C. 
Cal., 48 F. 492, 7 Sawy. 403. 

I21 C.J. p 679 note 67 [d]. 

Contra Kelly v. Payne, 18 Ala, 371. 

16. U.S.—Lewis v. Shainwald, C.C, 
Cal., 48 F. 492, 7 Sawy. 403. 

17. Ill.—Bassett v. Bratton, 86 Ill. 
152. 

46 C.J. p 596 note '34. 


18. Ind.—Ramsey v. Foy, 10 Ind. 
493. 

19. Miss.—Johnson v. Johnson, 108 
So. 308, 189 Miss. 661. 

46 C.J. p 696 note 35. 

20. Ga.—Bleyer v. Blum, 70 Ga. 658. 
45 C.J. p 696 note 35. 

21. Ga.—Bleyer v. Blum, supra. 

Miss.—Johnson v. Johnson, 198 So. 

308, 189 Miss. 561. 

45 C.J. p 596 note 35. 

22. Ind.—Fitzgerald v. Gray, 69 Ind. 
254. 

23. N.H.—Samuel v. Wiley, 60 N.H. 
363. 

45 C.J. p 696 note 37. 

24. U.S.—In re Llpke, D.aN.T., 98 
F. 970. 

45 C.J. p 697 note 38, 

25. N.J.—Clark v. Clark, 26 A- 1012. 
61 N.J.Bq. 404. 

45 C.J. p 697 note 39. 

'26. U.S,—Lewis V. Shainwald, C.C. 
CaL, 48 F. 492, 7 Sawy. 403. 


27. Ga,—Lomax v, Lomax, 168 S.E5. 
863, 176 Ga. G05. 

28. Ga.—Crapps v. Crapps, 97 S.B. 
680, 148 Ga. 610. 

29. Ill.—Garden City Sand Co. v. 
Gettins, 102 lll.App. 2C1, afilrmed 
65 N.E. 664, 200 Ill. 2GS. 

R.I.—Jastram v. McAu.slan, 72 A. 531, 
29 R.I. 471. 

30. Ga.—McGee v. McGee, 8 Ga. 295, 
52 Am.D. 407. 

45 C.J. p 697 note 44. 

31. Ga.—Orme v. McPherson, 36 Ga. 
671. 

46 C.J. p 597 note 45. 

32. U.S.—Gernon v. Boecs-line, Pa., 
10 P.Cas.No.6,367, 2 Wash.C.C. 130. 

45 C.J, p 597 note 46. 

Affidavit for arrest in civil cases at 
law see Arrest §§ 44-56. • 

33. Ill.'—Brophy y. Sheppard, 124 Ill. 
AbP. '512. 

46 C.J. p 596 note 24. 
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and should be based on more than mere suspicion or 
apprehension,34 and the pleading should be verified 
by complainant or some person having knowledge of 
the facts,35 which, according to some cases, is 
equivalent to embodying all its allegations in a sup¬ 
porting aflfidavit,36 although in some jurisdictions 
there must be an affidavit in support of the applica¬ 
tion.37 When made under a statute, the application 
or affidavit should come within the provisions of 
such statute.38 

The supporting affidavit may refer to, and adopt 
the allegations of, a verified bill alleging jurisdic¬ 
tional facts,39 and, where the showing is defective, 
the affidavit or application may be aided by an offi¬ 
cial confirmation,40 by the admissions of an an- 
swcr,4t or by competent extrinsic cvidcnce.42 

Amendment, An affidavit for a writ of ne exeat 
may be amended in a proper casc.43 

Statement of demand. As a general rule, the ex¬ 
istence of a demand or debt, certain in its nature, 
presently payable, and enforceable in equity or un¬ 
der statutory provisions, must be clearly shown by 
positive allegations or proof,44 except that as to a 
balance of account the amount need not be posi¬ 
tively stated.45 General allegations are not suffi- 
cient.49 

Departure of defendant The intended departure 
of defendant must be shown, either by positive al¬ 
legations, or by allegation of facts or threats and 


declarations evidencing such intention.47 it should 
be shown that the debt or demand will be lost or the 
recovery thereof greatly endangered by defendanfs 
departurc,4S but, according to some authorities, it is 
not essential to allege an intent to avoid jurisdic- 
tion.49 

d. Bond or Undertaking 

In some Jurisdictions the practice contemplates the 
giving of a bond running to the party against whom a 
writ of ne exeat Is sought, and conditioned for the pay. 
ment of costs and of whatever damages such party may 
sustain from the issuance of the writ. 

According to established practice, the writ should 
not issue until a satisfactory bond has been filed, 
running to defendant, and conditioned for the pay¬ 
ment of costs, and of any damage defendant may 
sustain from the issuance of the writ,^9 although the 
failure to file such a bond is not fataP^ unless the 
writ issues under statutory procedure absolutely re¬ 
quiring it.f’^ The bond will be canceled when de¬ 
fendant gives security and the writ is dischargcd.39 

In a proper case the bond may be amcnded.54 

e. Order or Decree 

A writ of r»e exeat may be granted by an Interlocu¬ 
tory order, or, according to some authorities, it may be 
provided for in the final decree. 

The writ may be granted by an interlocutory or- 
der^^ or it may be provided for in the final de- 
cree.^^ It scerns that as a general rule the court or 
judge issuing the writ should fix the amount of the 


34. Ill.—Brophy v. Sheppard, 124 
in.App. S12. 

45 C.J. p 55)6 note 25. 

36. Ga.—Ormo v. McPherson, 36 Ga. 
571. 

45 C.J. p 506 note 27. 

33. Ga.—Orme v. McPherson, supra. 
Ohio.—Cable v. Alvord, 27 Ohio St. 
654. 

37. N.J.—Bylandt v. Bylandt, 6 N'.J. 
Bq. 28. 

H.I.—Boblnson v. Robinson, 41 A. 
1009, 21 R.r. 81. 

38. Ill.—Jones V. Kennicott, 83 III. 
484—Malcolm v. Andrews, 68 Ill. 
100 . 

45 C.J. p 697 note 47. 

39. Del.—Clayton v. Mitchell, 1 Del, 
Ch. 32. 

45 C.J, p 697 note 60. 

40. N.J.—-Yule v. Yulo, 10 N.J.Bq. 
138*. 

41. N.Y.—Gibert v. Colt, Hopk. 496, 

. 14 Am.D. '567. 

42 . Mass.—Rice v. Hale, 6 Cush, 
238, 

43 . TJ.S.—Gernon v, Boccallne, Pa., 
10 F.Cas.No.6,367, 2 Wash.C.C. 130. 

Ind.—Louderback v. Roscnijrant, 4 
Ind. 663. 


44. Va.—Rhodes v. Cousin.^, 6 Rand. 
188. 27 Va. 188. 18 Am.D. 715. 

45 C.J. p 597 note 54. 

45. Del.—Clowes v. Judge, 1 Del.Ch. 
295. 

45 C.J. p 697 note 64. 

46. N.Y.—Mattocks v. Tremain, 3 
Johns.Ch. 76. 

47. III.—Andersen v. Andersen, 43 
N,R.2d 176, 315 Ill.App. 380. 

45 C.J. p 597 note 68. 

Allegations held snMoient 

Ill.—TeKtmcyer v. Tegtmeyer, 28 N. 
E.2d 303, 306 Ill.App. 169. 

48. Tenn.—Caughron v. Stinespring. 
179 S.W. 152, 132 Tenn. 636, LJi.A, 
1016C 403. 

46 C.J, p 698 note 69. 

49. Tenn.—Caughron v. Stinespring, 
supra. 

45 C.J. p 698 note 60. 
in New Jersey 

(1) The view has been taken that 
the affidavit need not state specifical¬ 
ly that defendant la leaving the state 
to avoid the jurisdiction of the court, 
If the facts stated show that the de¬ 
parture of defendant will defeat com¬ 
plainant’s claim, or that defendant 
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is leaving the state for that pur¬ 
pose.—Yule v. Yule. 10 N.J.Eq. 138. 

(2) The view has also been ex¬ 
pressed. however, that the affidavit 
must show that defendant is about 
to leave the state to avoid juris¬ 
diction.—Friedland v. I.squith, 150 A. 
840, 106 N.J.Eq. 3>14. 

50. Ala.—Spivey v. McGehee, 24 Ala. 
476, 

4 5 C.J. p 598 note 63. 

Liability on bond given by plaintiff 
SCO infra S 19, 

51. Fla.—Bronk v. State, 31 So. 248, 
43 Fla. 461, 99 Am.S.R. 119. 

53. in.—Andersen v. Andersen, 43 N. 

E.2d 176. 315 IlhApp, 3S0. 

45 C.J. p 598 note 65. 

53. N.J.—Houseworth v. Hendrick¬ 
son, 27 N.J,Eq. 60. 

54. Ind.—Fitzgerald v. Cray, 69 Ind. 
254, 

55. Ga.—McGee v. McGee, 8 Ga. 295, 
52 Am.D. 407. 

45 C.J. p "599 note 68. 

56. tJ.S.—Lewis V. Shainwald, C.C. 
Pa., 48 F. 492, 7 Sawy. 403. 

46 C.J. p 699 note 69. 
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"bail to be taken as a basis for indorsement on the 
writ.®7 iji no case should the court impose condi¬ 
tions more onerous than the law would otherwise 
require^S or deny the writ on such conditions.®^ 

§ 10. Issuance, Form, and Requisites 

The writ of ne exeat should be issued in accordance 
with rules as to formal requisites and as to indorsement 
of the amount in which bail is to be required. 

The writ should be issued in accordance with rules 
governing the issuance of process,and if these 
are substantially complied with irregularities may 
be corrected by amendment.®^ While it has been 
stated that there is no hard-and-fast form of a writ 
of ne exeat, ^he writ is essentially a command to 
the sheriff to cause defendant to give bail accord-- 
ing to its terms and the indorsement, or in default 
thereof to commit him to prison until he does so.®^ 
The writ should be properly signed and attested and 
under the seal of the court.^^ 

Indorsement. The writ should be marked or in¬ 
dorsed by the officer issuing it, under proper direc¬ 
tion, with the amount in which defendant is to be 
held to bail.^® Under some circumstances this 
amount is fixed by the court in the exercise of its ' 
discretion^® and is conclusive on the officer execut¬ 
ing the writ;®”^ if excessive, the court may reduce 
the amount rather than quash the writ.®^ 

A new or alias writ may issue, where defendant 
is in custody under a writ of ne exeat, if it is 
shown that, if he is released therefrom, there is 
danger that he will depart from the jurisdiction. 

§ 11. Service, and Custody of Prisoner 

In general the writ of ne exeat must be served by 


§ 12 

the proper officer. The sheriff must accept ball from 
defendant when offered by him. 

As a general rule the writ must be served by the 
sheriff or other proper officer.'^® Where its issu¬ 
ance is an original proceeding, no subpoena is nec¬ 
essary defendant cannot evade jurisdiction where 
the writ has actually been served on him, even 
though he had not been served with a subpoena,’^^ 
and, on being arrested under the writ, he may enter 
an appearance and demand a copy of the bill, with¬ 
out waiting for service of a subpcena.'^s 

Acceptance of bail. The sheriff must accept bail 
from defendant when offered by him to the amount 
required by the writ,*^4 but a disagreement between 
himself and defendant may be referred to the court 
for adjustment.*^® The sheriff is answerable for the 
sufficiency of the bail sureties which he takes,*^® but 
if defendant leaves the state the court will allow 
the sheriff a reasonable time to produce defendant,'^'^ 
or, in case he cannot produce him, a reasonable time 
in which to prosecute the bail bond and recover the 
amount which he is ordered to pay.^^ 

§ 12. Return of Writ 

In the absence of modification of the rule, the writ 
of ne exeat should be made returnable to the term to 
which other writs are returnable. 

In the absence of modification of the rule by 
statute or rules of practice, the writ ordinarily 
should be made returnable to the term to which an 
ordinary writ is returnable.'^^ The officer must 
make his return, after service, as in cases of other 
process.®® 


57. N.Y.—Viadero v. Viadero, 7 Hun 
313—Harris v. Hardy, 3 Hill 393. 

Indorsement on writ in general see 
infra § 10. 

58. Ga.—Bleyer v. Blum, 70 Ga. 658. 

59. Ga.—Old Hickory Distilling Co. 
V. Bleyer, 74 Ga, 201. 

€0. N.Y.—^Viadero v. Viadero, 7 Hun 
313. 

61. N.Y.—^Viadero v. Viadero, supra. 

62. Miss.—Johnson v. Johnson, 198 
So. 308, 189 Miss. 661. 

63. Vt—Adams v. Whitcomb, 46 Vt. 
708. 

45 C.J. p 499 note 75. 

64. Wis.—Bonesteel v. Bonesteel, 28 
Wis. 245. 

46 C.J. p 599 note 77. 

65. N.Y.—^Viadero v. Viadero, 7 Hun 
313. 

46 C.J. p 699 note 79. 


66. Fla.—State ex rel. Perky v. 
Browne, 142 So. 247, 105 Fla. 631. 

46 C.J. p 599 note 80. 

67. N.Y.—Gibert v, Colt, Hopk. 496, 
14 Am.D. 557. 

68. N.Y.—McNamara v. Dwyer, 7 
Paige 239, 32 Am,D. 627. 

69. N.J.—^KsLazek v. Ksiazek, 104 A. 
316, 89 N.J.Eq. 139. 

70. N.J.—MacDonough v. Gaynor, 18 
N.J.Eq. 249. 

45 C.J. p 599 note 84. 

Service of civil process on Sunday 
see the C.J.S, title Sunday §§ 42- 
44. also 45 C.J. p 599 note 88, 60 
C.J. p 1137 note 40-p 1140 note 72. 

71. N.J.—MacDonough v. Gaynor, 
supra. 

Prior or siniultaneous service of sub¬ 
poena not required 
It is not essential that a subpeena 

in chancery shall first be served or 

shall be served simultaneously with 
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the writ.—Hagen v. Viney, 169 So. 
391, 124 Fla. 74 7—State ex rel. Perky 
V. Browne, 142 So. 247. 105 Fla. 631 
—45 C.J. p 596 note 37 [ah 

72. N.Y.—Georgia Lumber Co. v. 
Bissell, 9 Paige 226. 

73. Fla.—State ex rel. Perky v. 
Browne, 142 So. 247. 105 Fla. 631. 

74. N.Y.—Gibert v. Colt, Hopk. 496, 
14 Am.D. 557. 

Indorsement of amount of bail on 
writ see supra § 10. 

75. N.Y,—Brayton v. Smith, 6 

Paige 489. 

76. N.Y.—Brayton v. Smith, supra. 

77. N.Y.—Brayton v. Smith, supra. 

78. N.Y.—Brayton v. Smith, supra. 

79. Ind.—Crocker v. Dunkin, 6 
Blackf. 535. 

45 C.J. p 699 note 97. 

80. N.J.—Roth V. Roth, 106 A. 695, 
90 N.J.Eq. 19. 

45 C.J. p 599 note 1. 
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§ 13 

§ 13, Bail 

a. In general 

b. Liability and exoneration of sureties 

c. Enforcement of liability 

a. In General 

The bond or security given by the party against 
whom a writ of ne exeat runs is bail or In the nature of 
bail. 

While the view has been expressed that a bond 
given under a writ of ne exeat is more than a bail 
boTul,^^ a bond or security given by a defendant ar¬ 
rested under a writ of ne exeat, in order to obtain 
his release from custody, has been rcgai'dcd as 
hail.s^ Excessive or unreasonable bail should never 
be required.S3 A recognizance for discharge should 
be read and construed litcrally.^^ 

While it has been stated broadly that there is no 
hard-and-fast form for the bond to be given under 
the writ,S5 the bond or security must be at least 
equal in amount to the sum indorsed on the writ^^ 
and must be in accordance with existing statutory 
provisioiis.^7 Unk\ss otherwise provided by stat¬ 
ute,the bond should be conditioned cither that de¬ 
fendant will not depart from the jurisdiction with¬ 
out leave of the court or that he will be amenable to 
the dccreec^^ The conditions are in all respects to 
be tested by the order for the bond^^ or by the re¬ 
quirement of a rule of practice,^^ According to 
some authorities unauthorized provisions in the 
bond will be treated as surpltisagc,^^ and conditions 
prescribt'd by a rule of practice will be treated as 
implied in the bond, althoxigh not expressed on its 
face.^3 In a proper case a bond may be amended.^^ 

While the rule has been announced that the 'bond 
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does not expire on the entry of final decree,the 
view has been taken that, unless otherwise provided, 
the conditions of the bond are effective only during 
the pendency of the action and for such time after 
final judgment as is reasonably necessary for their 
enforcement,^6 and that a condition that defendant 
would render himself amenable to the orders and 
processes of the court relates only to those entered 
and issued before final jucigment.^7 Defendant, if 
not in contempt, may move to discharge or modify 
the bond, basing his motion on a showing of suffi¬ 
cient grounds,^S and he may make such motion ei¬ 
ther in term time or in vacation.^3 According to 
some authorities failure to take the appropriate step 
to have the writ or bond discharged or modified 
constitutes an admission that facts existed which au¬ 
thorized the taking of the bond,^ and the bond will 
remain in force until performance of all that de¬ 
fendant is required by the decree to do as a positive 
personal duty, which no other person can be com¬ 
pelled effectually to perform.^ 

Acceptance of bail by officer serving writ is dis¬ 
cussed supra § 11. 

b. Liability and Exoneration of Sureties 

Broadly speaking, the liability of a surety on a bond 
or undertaking given by one on whom a writ of ne 
exeat is served Is analogous to that of ball In an action 
at law. 

The liability of sureties for equitable hail is analo¬ 
gous to the duties and responsibilities of hail at 
law,3 According to some authorities, unless lia¬ 
bility is otherwise limited by the terms of the bond 
or a vStatutc, sureties may be bound to the extent of 
the final decree, within the ptmalty of the bond,^ and 
a judgment against defendant is conclusive on 


SI. Miss.—Jolmson v, Johnson, ISS 
So, nos, ISO Mias. 6G1—Muclcolrath 
V. Chezem, I8G So. C2t, 184 MIhs. 
511. 

82. Ill.—Cochran v. Toople, 140 HI. 
App. son. 

MusR,“«-Nelson v. San<3er.*^on, 180 N.TH, 
702, 285 Maf-'H. f>S3. 

K.J.— V. Foote, 140 A. S12, 102 
KXEqi. 291. 

83. Fla.—State ex rcl. Perky v. 
Browne, 142 So. 247, 105 Fla. 681. 

84. —Nelson v. Sanderson, 189 
N.F. 792, 285 Mass. 583. 

85. Miss.—Johnson v. Johnson, 108 
Bo. 308, 180 Miss. 661. 

8a N.Y.-—Oibert r. Colt, Hopk. 406, 
14 Am.B. 657. 

87, Ga.—^Augrust v. August, 16 S.E. 

2a 784, 65 Ga.App. 883. 

46 C.J. p 600 note 5. 

83. Ga.—Swain v. Jaudon, 06 S.B. 

696. 147 GA 773. 

46 C.J. p 600 note 6. 


89. Mass.—Cohon v. Cohen, 64 N.K. 
2d 689, 319 Mass. 31, 163 AX.R. 
362. 

45 C.J. p GOO note 7. 

Form of hond 

Md.—Cox V. Scott, 5 Harr. & J. 384. 

90. Colo.—People v. Sochet, 212 P. 
S32, 72 Colo. 631. 

N.J.—Wautors v. Van Vorst, 28 N. 
J.Kq. 103. 

91. N.J.—Kslazek v. Kslazek, 104 A. 
31’5, 80 N.J.Bq. 130. 

45 C.J. p COO note 12. 

92. Colo.—^People v. Sochet, 212 P. 
832, 72 Colo. 631. 

93. N.J.—Kslazek v. Ksiazek, 104 A. 
316, 89 N.J.Eq. 139. 

94. Ill,—Zimmer v, Thompson, 122 
N.E. 47, 286 Ill. 626. 

95. Miss.—Johnson v. Johnson, 198 
So. 308, 189 Miss. 561. 

Duration of writ see infra j 14 a. 

96. Colo.—^People v. Sochet, 212 P. 
832, 72 Colo. 631. 
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97, Colo.—People v, Sochot, supra. 

93. Ml.ss.—Johnson v. Johnson, 198 
So. 308, ISO MLsh. 561. 

Bond properly continued in force 

Ga ,—JlohvrtB v. Itobcrts, 10 S.E.2d 
62, 190 Ga. 649. 

99, MIhs.—J ohnson v. Johnson, 198 
So. 308, USD Miss. 661. 

1. Iktlss.—Johnson y. Johnson, su¬ 
pra. 

2. Miss*-—Johnson v. Johnson, su¬ 
pra. 

3. N.J.—Foote V* Foote, 140 A- 312, 
102 N.J.Eq. 291. 

45 C.J. p 600 note 16. 

Liability of surety on hail bond, un¬ 
dertaking, or recognizance in civil 
actions generally see Bail §§ 20-28. 

Iianguagfe of instrument controlling 

Mass.—Nelson v. Sanderson, ISO N. 
E. 792, 285 Mass. 583. 

4. 111.^—-Zimmer v. Thompson, 122 
N.E. 47, 286 Ill. 525. 

46 C.J. p 600 note 17. 
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them,^ although the liability of sureties may termi¬ 
nate if defendant remains within the jurisdiction,® 
but not so before final decree, under a bond con¬ 
ditioned that defendant would abide and perform 
the orders and decrees of the court in the case, even 
though defendant placed himself 'within the juris¬ 
diction of the court.*^ 

Likewise the sureties may be discharged if de¬ 
fendant is in custody for disobedience of a final de¬ 
cree but where the bond is conditioned for per¬ 
formance of the decree it has been held that in¬ 
carceration for contempt is not a satisfaction of the 
judgment or compliance with the decree,^ and 
therefore the sureties are not discharged.^® Leave 
of absence may, by agreement of the parties, be al¬ 
lowed defendant who has given bail, without preju¬ 
dice to the bail;ii and the court may exonerate a 
surety although the condition of the bond was bro¬ 
ken by defendant’s departure from the jurisdiction, 
if he later returns and is present to abide by the de¬ 
cree, when made .^2 

According to some authorities, in a proceeding to 
enforce the bond, the proper issuance of the writ 
cannot be questioned,^3 and recitals in the bond im¬ 
plying that the requisite preliminaries were had with 
reference to the issuance of the writ estop the sure- 
ty.^'^ Even the fact that no writ of ne exeat was 
ever actually issued has been held to be no defense 
to the surety who had full knowledge of the circum- 
stance'i surrounding the arrest and detention of de- 
fendant.15 The liability of the surety is not affected 


§ 13 

by the fact that the proceedings under the petition 
for the writ remain undisposed of,i® or by failure 
to prosecute the original action for more than one 
year, where defendant in such action took no steps 
to have it dismissed.^7 ft has been held that only 
nominal damages should be awarded against the 
surety in case of the breach of a recognizance con¬ 
ditioned on defendant’s not departing from the state 
with the consent of the court, where plaintiff suf¬ 
fered no actual loss as a result of the breach.^® It 
has been stated broadly that the matter of the dis¬ 
charge of the surety rests in the discretion of -the 
court, which exercises wide jurisdiction to accom¬ 
plish just results.^® The fact that the writ was im¬ 
properly issued may be ground for cancellation of 
the bond and discharge of the surety.^® 

Surrender of principal. While the exoneration of 
the surety by surrender of the principal may be per¬ 
mitted by statute,3i according to some authorities, 
in the absence of statute, sureties on a bail bond, 
making them amenable to the decrees, orders, and 
processes of the court, ordinarily cannot exonerate 
themselves by surrendering their principal before 
forfeiture of the bond;32 but there is also authori¬ 
ty to the contrary.23 

Death of principal is ground for relief of surety 
from liability on a ne exeat bond,34 whether death 
is due to natural causes or to suicide.^s 

Change of cause of action, A surety is dis¬ 
charged if the original cause of action is substan¬ 
tially changed by amendment.^® 


5. Ga.—Freeman v. Freeman, S5 S. 
E. 1038, 143 Ga. 788—Blue v. Shep¬ 
pard, 28 Ga. 666. 

6. Ga.—Petty v. Bryant, 2 S.B.2d 
910. 188 Ga. 102. 

45 C.J. p '600 note 19. 

Appearance hond 

Fla.—Buonanno v. Caldwell, 37 So. 
2d 159. 160 Fla. 889. 

Where defendant appears and 
mates defense and is within, the 
court’s jurisdiction when final judg¬ 
ment is rendered against him, the 
rule has been announced that, under 
some circumstances at least, the writ 
becomes functus officio, and on mo¬ 
tion, the court should declare the 
bond canceled and the sureties dis¬ 
charged.—Roberts v. Roberts, 168 
S.E. 867, 176 Ga. 672—Lomax v. Lo¬ 
max, 168 S.E. 863, 176 Ga. 605—May 
V, May, 91 S.E. 687, 146 Ga. 621. 

7. R.I.—In re Griswold, 13 R.I. 126. 

8. Md.—Johnson v. Clendenln, 6 Gill 
A J. 463. 

9. N.J.—Ksiazek v. Ksiazek, 104 A. j 

315 89 N.J.Eq. 139. | 


10. N.J.—^Ksiazek v. Ksiazek, supra. 

11. S.C.—Dupont V. Goffc, 1 S.C.Eq. 
143. 

12. U.S.—In re Appel, Mass., 163 P. 
1002, 90 C.C.A. 172, 20 L.R.A.,N.S.. 
76. 

13. Ill.—Zimmer v. Thompson, '211 
Ill.App. 481, affirmed 122 N.E. 47, 
286 Ill. 625. 

14. Ill.—Zimmer v. Thompson, su¬ 
pra. 

15. Colo.—People v. Sochet, 196 P. 
192, 70 Colo. 23- 

16. Ill.—Zimmer v. Thompson, 2ll 
Ill.App. 481, affirmed 122 N.E. 47, 
286 Ill. 625. 

17. N.J.—Schreiber v. Schreiber, 99 
A. 117, 86 N.J.Eq. 437. 

18. Mass.—Nelson v. Sanderson, 189 
N.E. 792, 285 Mass, 683. 

19. Mass.—Nelson v. Sanderson, su- 
pra. 

20. Ga.—^Lomax v. Lomax, 168 S.E. 
863, 176 Ga. 605. 

21. N.Y.—Matter of Wolfe, 3 N.Y. 
Leg.Obs. 383. 

46 C.J. p 601 note 32. 
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Xn Zllinois 

(1) Under a statute the surety, In 
exoneration of himself, may, before 
forfeiture of the bond, surrender 
defendant.—Zimmer v. Thompson, 
122 N.E. 47, 286 Ill. 525—Swierezyn- 
ski V. Swierezynski, 262 Ill.App. 248. 

(2) After the forfeiture of the 
bond by the issuance of a capias ad 
satisfaciendum and the return there¬ 
of non est investus, the surrender 
of the pi'incipal by the surety will 
not exonerate the surety.—^Swier- 
ezynski v. Swierezynski, supra. 

22. N.J.—Schreiber v. Schreiber, 96 
A. 85, 85 N.J.Eq. 303, affirmed 99 
A. 117, 86 N.J.Eq, 437. 

46 C.J. p 601 note 34. 

23. Miss.—Johnson v. Johnson, 198 
So. 308, 189 Miss. 561. 

24. N.J.—Richards v. Richards, 183 
A. 819, 14 N.J.Misc. 199, affirmed 
187 A. 373, 120 N.J.Eq. 617. 

25. N.J.—Richards v. Richards, su¬ 
pra. 

26. N.J,—Penny v. Penny, 102 A. 
257, 88 N.J.Eq. 160. 
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Substituted or cJuxngcd horid. The liability cannot 
be increased, by a substituted bond, beyond what the 
surety originally agreed to assume and what the or¬ 
der for the writ requires,27 but it has been held that 
a change in the conditions of a bond, by extending 
the time, docs not operate to discharge the surety 
where plaintiff had done all in his power to prevent 
such extcnsioii.2S 

Irrcgidar or invalid bond. The surety may be lia¬ 
ble on a bond voluntarily executed, whereby defend¬ 
ant obtains his release, even though it is not in ex¬ 
act conformity to the chancery rules and, even 
though the bond for want of some technical re¬ 
quirement may not be good under the statute, the 
surety is estopped to deny the common-law obliga- 
tion.20 A bond substantially at variance with the 
facts is void, as one conditioned for defendant's ap¬ 
pearance before a court which had no equity juris¬ 
diction and on a day when no court was to sit.^i 

c. Enforcement of Liability 

In some Jurisdictions a court of equity may enforce 
a ne exeat bond, but In other jurisdictions the obliga¬ 
tion of the bond may be enforced only in an action at 
law* 

According to some authorities a court of chan¬ 
cery or equity has power to enforce a ne exeat 
bond,22 and may, by summary order, direct that the 
parties to the bond pay the money into court,23 or, 
in default thereof, that an action at law be com¬ 
menced against them,24 although it has been held 
that the order to pay over the money is outside the 
jurisdiction of the court of equity and the obligation 
of the bond can be enforced only at law.25 Ordina¬ 
rily no judgment will be rendered against the sure¬ 
ties without giving them an opportunity to contest 
it,26 usually under a rule or order to show cause.27 

In some jurisdictions the issuance of a capias ad 


satisfaciendum and the return thereof non est faci¬ 
endum effect a forfeiture of the bond,2S and some 
statutes constitute due issuance and return of such 
capias a condition precedent to recovery against the 
surety.22 The view has been taken that plaintiff 
in the main action may not maintain an action for 
alleged breach of a ne exeat bond which runs to 
the governor of the state and his successors in of¬ 
fice and which contains only the condition that the 
principal in the bond shall not depart from the state 
during the pendency of the cause, either in the name 
of such plaintirf4 0 or, as use plaintiff, in the name of 
the governor as nominal plaintiff/*^ In a proceed¬ 
ing to enforce a ne exeat bond, it is erroneous to 
exclude evidence to support a plea by the surety 
which sets forth a good dcfensc.42 The refusal of 
the court to forfeit a bond because of an alleged 
breach of a condition that defendant should not go 
beyond the jurisdictional limits of the state is not, 
as a matter of law, an abuse of discretion, where the 
evidence as to such alleged breach is conflicting.43 

Perfecting of an appeal in the ne exeat proceed¬ 
ing may be ground for a suspension of an action on 
the recognizance taken therein, but it is not ground 
of abatement,'*^ 

§ 14. Vacation or Discharge 

a. In general 

b. Grounds 

c. Application 

d. Conditions of discharge 

a. In General 

A writ of ne exeat may be vacated on due showing 
of a proper ground. 

According to some authorities, unless so provided 
by its terms the writ of ne exeat is not discharged 
by the entry of judgment,45 but continues in force 


27. K,J.—Wautersi v. Van Vorst, '2B 
N.J.Eq, 103. 

28. Maas.—Dunsmoor v. Bank'^rs' 
Surety Co., 91 N.E. 907, 206 Mass. 
23. 

29. N.J.—Schreiber v. Schreiber, 99 
A. 117, 36 N.J.Rq. 437, 

30. Ill.—Zimmer v. Thompson. 211 
in.App, 431, atnrmed 122 N.E. 47, 
286 111. 525. 

31. S.C.—Earby v. Hunt, '7 S.C.L. 
740. 

32. Mias.—Muckelrath v. Ghezem, 
186 So, 621, 184 Miss. 511. 

N.J.—Vahjon v. Vahjen. 147 A. 543. 
105 N.J.Eq. 271, affirmed li52 A. 921, 
107 N.J.Eq. 186. 

33. Miss.—Muckelrath v. Ghezem, 
186 So. 621, 184 Miss. 511. 

N.J.—Connolly v, Connolly, 164 A, 


'670. 112 N.J.Eq. 434, affirmed Con¬ 
nolly V, Oxiardian Casualty Ins. 
Co. of Buffalo. N.Y., 169 A. 690, 115 
N.J.Eq. 74—Vahlon v. Vahjen. 147 
A. 543, 105 N..T.Eq. 271, affirmed 
152 A. 921, 107 N.J.Eq. 186. 

45 C.J. p 601 note 44. 

34. D.C.—Murphy v. Paris, 16 P.2d 
515, 57 App.B.C. 19. 

45 C.J. p 601 note 44. 

35. Fla.—^IVolfe v, Garcia, 73 So. 
593, 72 Fla. 491. 

38. Ala.—Stapler v. Hurt, 16 Ala. 
799. 

Ga.—irroeman v. Freeman, 85 S.E. 
1038, 143 Ga. 788. 

37. Miss.—Muckelrath v. Chezem, 
186 So. 621, 184 Miss. 511. 

N.J.—Connolly v. Connolly, 164 A. 
570, 112 N.J.Eq. 434, affirmed Con¬ 
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nolly V, Guardian Casualty Ins. 
Co. V. BiiflCalo, N. Y., 169 A. 690. 115 
N.J.Eq. 74. 

45 C.J. p 601 note 47. 

38. Ill.—Swierezynski v. Swierezyn- 
Ski, 262 in.App. 248. 

39. Ill.—Cochran v. People, 140 Ill. 
App. 596. 

40. Fla.—Thomas v. Martin, 129 So. 
602, 100 Fla, 146. 

41. Fla.—Thomas v. Martin, supra. 

42. Ga,—Petty v. Bryant, 2 S.E.2d 
910, 188 Go. 102. 

43. Ga.—Adams v. Moore, 34 S.E.2d 
600, 199 Ga. 534. 

44. Ind. — Fitzgrerald v. Gray, 61 Ind. 
109. 

45. U.S.—Lewis V. Shainwald, C.C. 
Cal., 48 F. 492, 7 Sawy. 403. 

45 C.J. p 601 note 52. 
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until proper security is given, the judgment is sat¬ 
isfied, or the writ is dissolved or quashed by the 
court-'*® The rule has been announced, however, 
that where, under some circumstances at least, de¬ 
fendant appears, makes defense, and is within the 
jurisdiction of the court when final judgment is ren¬ 
dered against him, the writ becomes functus of- 
ficio.^'^ The writ may be vacated on a sufficient 
showing of proper grounds,^8 and questions regard¬ 
ing the continuance, modification, dissolution, and 
discharge of the writ are primarily within the prov¬ 
ince of the judge who issued the writ.‘*9 Failure to 
take appropriate steps to discharge or modify the 
writ constitutes in effect an admission that the facts 
which authorized the writ existed and still exist.®® 

b. Grounds 

A writ of ne exeat may be vacated on a due show¬ 
ing that it should not have been issued or that facts have 
arisen since it's issuance which render its continuance 
improper or unnecessary. 

The writ may be vacated on a proper showing 
that it should not have been granted,®^ as where de¬ 
fendant had been discharged in insolvency before 
the writ was issued,®^ or where another action is 
pending in a federal court to enforce the same claim 
for which defendant is sued in the state court and 
a ne exeat issued,®3 unless complainant elects to re¬ 
lease defendant from arrest in the former action, to 
prevent him from being subjected to double bail.®^ 

The giving of the usual security ordinarily does 


not preclude defendant from applying to vacate the 
writ and cancel his bond,®® but defendant may aban¬ 
don the right to raise the question as to the propri¬ 
ety of the original issuance of the writ, where for 
his own convenience he has applied to the court and 
voluntarily given the usual bond, without asking to 
reserve the right to apply in the future for a can¬ 
cellation of the bond,®® and the execution of a bond 
to abide the final decree, under a voluntary agree¬ 
ment with plaintiff for a discharge of the writ, is 
a waiver of the right to question the propriety of 
issuing the writ.®*^ 

Matters subsequently arising in general. The 
writ may be discharged on a proper showing that 
the basic facts have ceased to exist,®^ or on a prop¬ 
er showing that facts have arisen since its issuance, 
obviating its continuance,®® or where defendant has 
been discharged under a nonimprisonment act,®® 
even though a certiorari has been granted for the 
purpose of reviewing such discharge ;®^ but it will 
not be discharged because defendant has taken the 
benefit of a prison bounds act and assigned his whole 
estate in another case.®^ 

Furnishing hail or security. Where bail or se¬ 
curity is duly furnished, ordinarily the writ will be 
vacated as of course.®® Where defendant cannot 
furnish a bail bond satisfactory to the sheriff®^ or 
if he wishes to leave the state before the termination 
of the suit®® he may apply to the court to discharge 
the writ on his giving sufficient security to answer 


46. TT.S.—^Lewis v. Shalnwald, su¬ 
pra. 

Miss.—Johnson v. Johnson, 198 So. 
308, 189 Miss. 561. 

47. Ga.—Roberts v. Roberts, 168 S. 
E. 867, 176 Ga. 672—Lomax v. Lom¬ 
ax, 168 S.E. 863, 176 Ga. 605—May 
V. May, 91 S.E. 687, 146 Ga. 521. 

48. Fla.—State ex rel. Perky v. 

Browne, 142 So. 247, 105 Fla. 631. 

Miss.—Johnson v. Johnson, 198 So. 
308, 189 Miss. 661. 

49- Fla.—State ex rel. Perky v. 

Browne, 142 So. 247. 105 Fla. 631. 
Continued in force with caution 
In view of the fact that the writ 
operates in restraint of personal 
liberty, it is to be continued in force 
with caution.—Cohen v. Cohen, 64 N. 
E.2d 689, 319 Mass. 31, 163 A.L.R. 
362. 

Writ properly continued in force 
Ga.—Roberts v. Roberts, 10 S.E.2d 
62, 190 Ga. 649. 

60. Miss. — Johnson v. Johnson, 198 
So. 308, 189 Miss. 561. 

61. Ind.—'West v. Walker, 6 Blackf. 
420. 

Miss.—Johnson v. Johnson, 198 So. 
308, 189 Miss. 561. 


K.J.—Friedland v. Isquith, 150 A. 
840, 106 N.J.Eq. 344. 

45 C.J. p 601 note 56. 

Writ improperly issued 

Fla.—State ex rel. Perky v. Browne, 
142 So. 247, 105 Fla. 631. 

Writ issued ‘before complaint filed 
The view has been taken that, 
where the writ is issued without a 
complaint beingr filed, it should be 
quashed on motion.—Ramsey v. Foy, 
10 Ind. 493. 

Failure of plaintiff to give proper 
bond 

Ill.—^Andersen v. Andersen, 43 N.E.2d 
176, 315 Ill.App. 380. 

Want of proof of allegrations of pe¬ 
tition for writ 

Ill.—Tegtraeyer v. Tegtmeyer, 11 N. 
E.2d 657, 292 Ill.App. 434. 

52. N.Y.—O’Connor v. Eebraine, 3 
Edw- 230. 

inquiry as to validity of dischargee 
The court will not inquire into the 
validity of such discharge in insol¬ 
vency.—O'Connor v. Debraine, supra. 

53. N.Y.—Mitchell v. Bunch, 2 

Paige 606, 22 Am.D. 669. 

54. N.Y.—Mitchell v. Bunch, supra. 

46 C.J. p 694 note 76 [a]. 
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55. D.C.—Corpus Juris cited In 
Judson V. Judson, D.C., 8 F.R.D. 
336, 337. 

45 C.J. P '602 note 64. 

53. N.Y.—Jesup V. Hill, 7 Paige 95. 

57. N.Y.—Jesup V. Hill, supra. 

53. Miss.—Johnson v. Johnson, 198 
So. 308, 189 Miss. 661. 

59. Miss.—Johnson v. Johnson, su¬ 
pra. 

Purpose of writ served 
Ill.—Tegtmeyer v. Tegtmeyer, 40 N. 
E.2d 767, 314 Ill.App. 16, certiorari 
denied 63 S.Ct. 257, 317 U.S. 689, 
87 L.Ed. 652, rehearing denied 64 
S.Ct. 1272, 322 U.S, 771, 88 L.Ed. 
1596. 

60. N.Y.—Ashworth v. Wrigley, 1 
Paige 301. 

61. N.Y.—Ashworth v. Wrigley, su¬ 
pra. 

62. S.C.—Ex parte Dawson, 16 S.C. 
Eq. 405. 

63. N..J.—Houseworth v. Hendrick¬ 
son, 27 N.J.Eq. 60. 

45 C.J. p 602 note 72. 

64. N.Y.—Brayton v. Smith, $ Paige 
489. 

65. N.Y.—Brayton v. Smith, supra. 
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compIainant^s bill and to render himself amenable 
to the process of the court during the progress of 
the suit and such process as may be issued to com¬ 
pel the performance of the final decree; and on 
such application the court niny take such security as 
it may deem sufficient^'® and in consequence thereof 
discharge the sheriff from liability.®'^ 

Satisfaction of claim. The operation of the writ 
may be suspended on defendant’s taking certain 
specified steps by which the claim may be satisfied.®® 

c. Application 

As a general rule the application for vacation or dis- 
charoG may be on the bill and answer or by petition or 
motion. 

The application may he on the bill and answer,®® 
or by petition or motion,'^® and may be supported 
and opposed by affidavits,or defendant may be 
examined in the same manner as though he were a 
poor debtor committed in execution.The suffi¬ 
ciency of the petition or the bond to authorize the 
writ, having been adjudicated by the court, can be 
questioned only in a direct proceeding, and cannot 
be attacked collaterally.'^® 

Thnc of application. Defendant may apply for 
a discharge of the writ before answering'^^ or be¬ 
fore the expiration of time allowed for exceptions 
to his answer,'^® and some statutes permit the ap¬ 
plication to be made at any time.”^® According to 
some cases an application to discharge or modify 
the writ may be made in term time or in vacation.'^'^ 
The application to discharge should, however, be 
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made within a time which is reasonable under the 
circumstances.'^® If defendant is in custody for 
contempt, he will not be heard on an application to 
vacate the writ until he has purged himself of the 
contempt.'^® 

Showing on applicatwi. In general, in order to 
obtain the vacation and discharge of the writ, the 
showing must be of positive facts,®® and generally 
should not consist in a mere denial or contradiction 
of the allegations on which the writ was issued.^i 
According to some authorities, the writ should not 
be discharged on a statement of defendant that he 
does not intend to leave the jurisdiction,®® for no 
harm can come either to him or to his sureties if 
that intention is carried out.®® Defendant may 
properly be refused a discharge when it appears that 
he has boasted that his property is out of his hands 
but still under his control, and that he intends to 
leave the state before anything can be done with 
him.®4 

d. Conditions of Bischargo 

The court may Impose conditions on the discharge 
of a writ of ne exeat. 

The court may, although the writ has not been 
complied with, grant a discharge on reasonable con¬ 
ditions,®® by requiring the delivery of property®® 
or additional security for the performance of the 
decree,®7 or it may continue the operation of the 
writ until the object of the decree rendered has 
been accomplished.®® An additional bond for the 
performance of tlic final decree does not supersede a 
bail bond conditioned that defendant will render 


66. K.T.—^Brayton v. Smith, supra. 

67. KY.—Brayton v. Smith, supra. 
68- S,C.—lioad v, ITlco, 1 S.C.lCq. 

145. 

45 C.J. p 002 note 80. 

60. lows.—Fitch Kichardaon, 

Morr. 24 5. 

K.y.—Jc‘HUp r. Hill, 7 Pai^^c 95. 
Conaideration of a^iswer p©x3ailssihle 
N.J.—Frl(‘dland v, IsQuith, 150 A. 

840, 106 N.J.Fq. 344. 

TO. Mass,—-Coh^n v, Cohen, 64 N.E. 
2d 6S0, 319 Mass. 31, 163 A.L.Il. 
362. 

46 C.J*. P 602 note 82. 

71. K.J*.—Priedland v. Isqulth, 160 
A. 840. 106 RJ.Fq. 344. 

45 C.d. p 602 note 84. 

72. Maas.—^Rice v. Hale, 5 Cush. 
238. 

73. Fla.—Bronk v. State, 31 So. 248, 
4S Fla. 461, 99 Am.S.R, 119. 

in.—iSlmmer V. Thompson, 122 N.E. 
47, 286 Ill. 625. 

Testing arrest under writ by habeas 
corpus see Habeas Corpus § 60. 


74. N.X—Frledland v. I.squith, 150 
A. 840. 106 N.J.Kq, 344. 

45 C.J. p C02 note 86. 

Bail fifiven 

Defendant taken into cu.stody un¬ 
der writ of ne exeat and having giv¬ 
en bail may before tiling answer 
move to discharge writ.—Friedland 
V. Isquith, supra. 

76. N.Y.—Thorna ▼. Halsey, 7 

Johns.Chu 189. 

76. Ill.—Andersen v, Andersen, 43 
N.H.2d 17-G, 315 Hl.App. 380—Tt^gt- 
meyer y. Tegtmeyer, 40 N,B.2d 707, 
314 Hl.App. 16. certiorari denied 
63 S.Ct. 267, 317 U.S. 689. 87 L.Hd. 
662, rehearing denied 64 S.Ct. 1272, 
322 U.S. 771, 88 D.Ed. 1696. 

77. Miss.—Johnson v. Johnson, 198 
So. 308, 189 Miss. 66. 

7a N.J.—-Miller v. Miller, i H.J.Eq. 
386. 

46 C.J. p 602 note 90. 

7a N.Y.—Evans v. Van Hall, Clarke 

22 . 
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SO. N.J.—Myor v. Myer, 25 N.J.Eq. 
28. 

46 C.J. P603 note 92. 

Showing strKcleat to raqtdxa dis¬ 
charge 

Ill.—Andersen v. Andersen, 43 NJEl 
2d 176, 315 Hl.App. 380. 

81. N.J.—Houst*worth v- Hendrick¬ 
son, 27 N.J.Eq. 60. 

45 C.J. p 603 note 92. 

82. N.Y.—Brack v. Smith, 64 Barb. 

212 . 

46 ax p 603 notes 92. 93 faX 

88. N.Y.—Breck v. Smith, supra. 

84. N.J.—Cary y, Cary, 39 N.XEq. 

20 . 

85. N.Y.—Glonton v. Clover, 10 Abb. 
Fr. 432. 

46 CX p 603 note 97. 

88. N.Y.—Qlenton v. Clover, supra. 

87. R.I.—In re Griswold, 13 RJ- 
125. 

45 C.J. p 803 notes 99, 93 Ca]. 

88. S.C.—Devall t. DevaJl, 4 S.aEq. 
79, 
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himself amenable to such proceedings as may be 
taken to compel him to perform such decree.^S , 

§15. Damages 

hn the absence of statute providing otherwise, an In¬ 
quiry as to damages which may have been sustained by 
the Issuance of a writ of ne exeat should be made by the 
court of equity which Issued the writ and not in an ac¬ 
tion at law. 

When a writ is discharged, any inquiry into de¬ 
fendant's damages should be made by the equity 
court which issued the writ, and not at law,90 unless 
otherwise provided by statute but defendant is 
not entitled to such inquiry without showing malice 


or want of probable' cause’ in -suing out the writ^^ 

On'a bond conditioned that plaintiff will prosecute 
his bill or petition to effect or reimburse defendant 
for such damages and costs as he shall sustain from 
the wrongful suing out of the writ defendant is en¬ 
titled to recover, at leasf nominal damages , if the 
original suit is not prosecuted-with effect,^ ^ only 
actual damages will be recoverable .unless the writ 
was sued out maliciously.Where the bond is con¬ 
ditioned to impose liability only in case the issuance 
of the writ is procured without cause, it is a good 
defense to show that plaintiff acted . "vyith good 

cause. 9 5 


NE EXEAT REaNO, PROVINCIA, or REPUBU- 

CA. See Ne Exeat § 1. 

NEPARIUM EST PER FORMULAS LEGIS LA- 
QUEOS INNECTERE INNOOENTIBUS. See 45 C. 

J. p 603 note 2. 

NEGATIO. As the first word of maxims as to which 
there have been no recent applications see 45 C.J. p 
603 notes 4-7. 

NEGATIVE. As a noun the word is defined as 
meaning a proposition by which something is denied 
or forbidden; an opposite or contradictory term, 
conception, or sense.^ The antithesis of ^^affirma¬ 
tive" as stated in 2 C.J.S. p 994 note 27. 


In photography, a term used to designate the 
original plate, made sensitive by chemicals, which* 
is printed under the sunlight by the camera.^ 

As an adjective, expressing, implying, or contain¬ 
ing negation, denial, prohibition, or refusal.3 It is 
sometimes termed an obfuscating adjective.^ 

Phrases emplo 5 dng the word are set out in the 
note. 5 

NEGLECT. The word "neglect” has been many 
times and variously construed by the courts.® It 
has diverse shades of meaning in legal usage,'^ and it 
is susceptible of a variety of significations.3 The 
word must be considered in the connection in which 
it is used, 9 and its meaning determined by examin- 


89- N.J.—Elliott V. Elliott, Cli., 36 
A. 951. 

90. R.I.—Jastram v. McAuslan, 72 
A. 531, 29 R.I. 471. 

91. Ill.—Burnap v. Wig-ht, 14 Ill. 
301. 

92. R.I, —Jastram v, McAuslan, 76 
A. 648, 31 R.I, 278. 

93. Ill.—Burnap v. Wight, 14 Ill. 
301. 

45 C.J. p 603 note 6. 

Bond to obtain writ g-enerally see 
supra § 9 d. 

94. Ala.—Spivey v. McGehee, 24 
Ala. 476. 

43 C.J. p 603 note 8. 

95. Ind.;—Coombs v. Newlon, 4 
Blackf' 120. 

1 . Webster New Int.D. 

2. Pa.—Udderzook v. Common¬ 
wealth, 76 Pa. 340, 352. 

Similarly expressed 
“The complainants solicit persons 
to have their photographs taken, ar¬ 
range for the sitting, and actually 
have the camera present and take 
what is popularly called a picture, 
but in , fact is .what photographers 
call a ‘negative,' which Is the out- , 

66 C.J.S.—19 


' line of the subject on glass, and 
without which no complete photo¬ 
graph could be made."—Lucas v. 
City of Charlotte, B.C.N.C., 14 F. 
Supp. 163, 167. 

3. Webster New Int.D. 

4. U.S.—^Rochester Telephone Cor¬ 
poration V. U. S., N.T., 59 S.Ct 764, 
762, 307 U.S. 126, 83 L.Ed. 1147. 

5. Phrases 

(1) “Negative allegations;" bur¬ 
den of proving see Evidence § 105. 

(2) “Negative averments" see the 
indexes to the titles Equity and In¬ 
dictments and Informations. 

(3) “Negative booster" see Elec¬ 
tricity § 1 b. 

(4) “Negative conditions^ see Con¬ 
dition 16 C.J.S. p 809. 

(6) “Negative covenants" see Cov¬ 
enants § § 17, 19. 

(6) “Negative easements" see 

Easements § 3 dl ' 

(7) “Negative evidence'^' see Evi¬ 
dence 5 2. 

(8) “Negative f^cts;" burden of 
proving .see Evidence § 112; , sufH-, 
ciency of proof see Evidence § 1026. I 

(9) “Negative findings" see the U. | 
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J.S. title Trial § 615, also 64 C.J. p 
1235 note SO-p 1236 note 34. 

(10) “Negative head." see 39 C.J.S. 
p 806 note 66. 

(11) "Negative knowledge" see 51 
C.J.S. p 467 note 9. 

(12) “Negative orders” of Inter¬ 
state Commerce Commission see 
Commerce § 148 d (3), and orders 
issued under the Packers and Stock- 
yards Act see Agriculture § 73 c (2). 

(13) “Negative, pleas" see Equity 
5§ 314, 319. 

(14) “Negative pregnant" see the 
C.J.S. titles Equity § 308, and Plead¬ 
ing 5 151, also 49 C.J. p 269 note 23- 
p 273 note 65. 

(16) “Negative servitude" see 
Easements § 3 d. 

6. Neb.—Brown v. Hendricks;^ 1'65 
N.W. 1075, 102 Neb. 100. 

45 C.J. p 604 note 34. 

7. Mo.'—In re Perkins, 117 S.W.2d 
686, 692, 234 Mo.App. 716. ' 

8. Mass:-^—Commonwealth v. Dee, 
110 N.B. 287, 222-Mass. 184. 

46 C.J, p 604 note 32. 

9. IlL —Chicago v. Gillen, 124 Ill. 
App. 210, 211. 
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ing the context in which it appears.^® When it is 
employed in a statute the general purpose of the 
statute may control and determine the meaning of 
the term, as stated in the C.J.S. title Statutes § 338, 
also 45 C. J. p 604 note 39. 

The word ^^neglect” has two meanings, both in the 
law and in common scnse.^^ It may mean an omis¬ 
sion or failure to do an act or perform some duty, 
or such an omission or failure due to the want of 
due care or attention.^^ As sometimes used, the 
term imports an absence of care or attention in the 
doing or omission of a given act, or it may be used 
in the sense of an omission or failure to perform 
some act.i3 Whether the use of the term is intended 
to express carelessness or lack of attention required 
by the circumstances, or to express merely a fail¬ 
ure to do a given thing, depends on the connection 
in which the term is used and on the meaning in¬ 
tended to be cxpresscd.i'^ While the term may bo 
used as indicative of carelessness,^ 5 it <joes not gen¬ 
erally imply carelessness^^ or imprudence,^but sim¬ 
ply an omission to do or perform some work, duty, 
or act.is The term may import a want of such at¬ 
tention to the nature or probable consequences of 
the act or omission as a prudent man ordinarily be¬ 


stows in acting in his own conceims.^^ 

The term may indicate ability,^0 and in the sense 
that the term imports an omission or failure due to 
the want of duo care or attention, as discussed su¬ 
pra note 12, there is an implication of an ability to 
do the act or perfoim the duty with power to exer¬ 
cise a choice.Neglect to perform must he either 
voluntary or inadvertent, since there can be no pos¬ 
sibility of neglecting to do that which cannot be 

done.22 

The word ‘haeglect” does not necessarily imply no- 
tice,^^ but it does indicate knowledge,or, as is 
sometimes said, it implies intent which in turn pre¬ 
supposes knowlcdge.^'5 word is defined both as 
a noun and as a verb in terms of failure or omission 
to discharge or perform a duty; but one cannot be 
charged with i‘ailure to perform a duty unless he 
knows, or ouglit to know, that there is a duty incum¬ 
bent on him to bo peiTormcd.^s 

The term docs not necessarily import culpable 
misconduct it may mean no more than omission 
or failure, from whatever cause, to do something 
that was required and in its more generally ac¬ 
cepted meaning it consists in not doing what ought 
to be dono.-^ However, the word may import some- 


10- Maas.—Commonwealth v. Doe, 
110 N.B. 287, 288, 222 Mass. 184. 
11# Il.I.—Bishop V. Newport Tax 
Assoasors, 133 A. 3*12, 344, 47 R.I. 
361. 

12, R.I.—Bishop V. Newport Tax 
Assessors, supra. 

13, OkL*—State ex rol. Dabney v. 

Sheldon, 276 468, 471, 472, 13C 

Okl. 278. 

46 C.J*. P 604 note 46. 

Similarly expressed 
In some instances It may imply a 
miu’o failure or omi.ssion to do some¬ 
thing: without rog-ard to the gravity 
of tho reasons which prompted the 
failure to act, while in other in¬ 
stances it is used in tho sense of a 
designod refusal or unwillingness to 
perform one's duty with respect to a 
matter with which one is charged 
with the duty to act— Corpus Juris 
cited ia In re Perkins, 117 S.W.2d 
686, 692, 234 Mo.App. 716^—46 C,J. p 
604 notes 42-46. 

14, Okl—State ex rel. Dabney v. 
Sheldon, 276 P. 468, 471, 472, 136 
Okl. 278. 

45 CJ. p *604 note 47. 

16, U.S.—Hackfeld & Co. v. U. S., 
Hawaii, 26 S.Ct. 466, 468, 197 U.S, 
442, 49 L.E)d. 826. 

R.I. —Bishop V. Newport Tax As¬ 
sessors, 133 A. 342, 344, 47 R.I. 
351. 

16 . Pla. — Swenson v. Gaboon, 162 
6o. 203, 111 Fla. 788. 


N.Y.—Roscnplaenter v. Rorssic, 54 
N.Y. 202, 208—Esposito v. St. 

George Swimming Club, 265 X.V. 
S. 794, 801, 143 Misc. 16—IVople v. 
Oaydica, 203 N.Y.S. 243, 259, 122 
Miac. 31. 

Wash.—State v. Great Northern R. 
Co., 123 P. 8, 12, 68 Wash. 257. 

17. Pla.—Swenson v. Cahnon, 152 
So. 203, 111 Fla. 788. 

N.Y.—llo.senplaontcu' v. Hoe.Mslo, 64 
N.Y. 262, 268- lOsposlto v. St. 

George Swimming Clu)>, 265 N.Y. 
S, 794, 801, 143 Mi.sc. 15—Pet*ple v. 
Gaydica, 203 N.Y.S. 243. 259, 122 
Misc. 31. 

Wash,—State v. Groat Northern U. 
Co., 123 P. 8, 12, C8 Wash. 257. 

18, Fla.—^Swenson v. Cahoon, 152 
So. 203, 111 Fla. 788, 

N.Y.—^Rosenplaentor v. Roosslo, 54 
N.Y. 262, 268—Faposito v. St. 

George Swimming Club, 256 N.Y.S. 
794, 801, 143 Misc. 16—I^eople v. 
Gaydica, 203 N.Y.S. 243, 269, 122 
Misc. 31. 

Wash.—State v. Great Northern R. 

Co., 123 P. 8, 12, 68 Wa^h, 267. 
Similarly expressed 

The word "neglect" may metm 
merely an omission or failure to do 
or perform a given act. 

U.S.—Hackfeld & Co. v. U. S., Ha¬ 
waii, 26 S.Ct 456, 468, 197 U.S. 
442, 49 D.Bd, 826. 

R.I.—Bishop V. Newport Tax As¬ 
sessors, 133 A. 342, 344, 47 R.I. 
851. 


19. Ala.—State v. Cazalas, 50 So. 
296, 162 AhL 210, 213, 19 Ann.Cas. 
886 . 

Okl.—State ex rel. Dabney v. Shel¬ 
don, 276 P. 4'68, 471, 472, 135 Okl. 
278. 

20- Ont.—Rex v. Yuman, 22 Ont.L. 
600. 605, 2 Ont.W.N. 392, 17 Ont 
W.R. 859, 17 Can.Cr.Cas. 474. 

46 C.X P 606 note 56. 

21, R.I.—Bishop V. Newport Tax 
A.ssessors, 133 A. 342, 344, 47 K.I. 
351. 

22. Ark.—Henihy v. State, 67 S.W. 
2d 182, 184, 188 Ark. 586. 

45 C.J. p 605 note 02, 

22. Kan.—Atchison, T. & S. F. R. 
Co. V. Billings, 62 P. 61, 62, 7 Kan. 
App. 399. 

45 C.J. p 605 note 67 [a], [bl- 

24. Kan.—Atchison, T. & S. F. R* 
Co. V, Billings, supra. 

45 C.J. P 606 note 67 [a], fb]. 

25. Cal.-—Hcdnhard v, Lawrence 
Warehouse Co., 197 P.2d 501, 604, 
41 Cal.App.2d 741. 

26. Ohio.—Home Owners’ Loan Cor^ 
poration v. Doolittle, 13 N.B.2d 
920, 922, 67 Ohio App. 329. 

27. Pa.—Foye v. LlHey Coal, etc., 
Co., 96 A. 987, 990, 251 Pa. 409. 

28. Pa.—^Foye v. Lllley CoaJ, etc., 
Co., supra. 

29. Ohio.—State ex rel. Fulton v. 
Coburn, 12 N.B.2d 471, 477, 133 
Ohio St 192. 
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thing more than a mere omission,something more 
than a failure without fault it may import an 
omission accompanied by some kind of culpability 
in the conduct of the person.32 When the element of 
neglect is involved, the conduct of a person is judged 
by that standard of care which would usually be ex¬ 
ercised by an ordinarily prudent person under sim¬ 
ilar circumstances. 3 3 

As a noun. The noun ^^neglect” is defined as 
meaning negligence avoidance^S or disregard of 
duty,from indifference or willfulness; omission 
of proper attention ;37 the omission or forbearance 
to do a thing that can be done or that is required 


to be done;3S failure to do, use, or heed anything. 

As a verb. In its broadest sense, ^'neglect'^ means 
to omit doing some particular thing,^0 and as used 
in a legal sense it means not doing what is required 
by law to be done.*^! It is defined as meaning to fail 
or to omit;42 to omit to do or perform^S an act en¬ 
joined on one;'^^ to forbear one^s duty in regard 
to;45 to omit by carelessness or design;46 to disre¬ 
gard; to let slip; to leave undone; to overlook or 
omit; to treat carelessly or heedlessly;47 to be re¬ 
miss in attention or duty toward ;48 to suffer to pass 
unimproved, unheeded, undone ;49 not to attend to 
with due care or attention;50 to not do what ought 


30. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
375, 128 Conn. 185—Tulin v. Tulin, 
200 A. 819, 821, 124 Conn. 518— 
Lathrop v. Lathrop, 63 A. 514, 515, 
78 Conn. 650. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 205, 111 Vt. 82. 

31. Conn.—Town of Winchester v. 
Town of Burlington, 21 A,2d 371, 
375, 128 Conn. 185—Tulin v. Tulin, 
200 A. 819, 821, 124 Conn. 518. 

Vt.—Town of Milton v. Bruso, 10 A. 

2d 203, 205, 111 Vt. 82. 

45 C.X p 605 note'67. 

32. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
375, 128 Conn. 185—Tulin v. Tulin, 
200 A. 819, 821, 124 Conn, 618. 

Vt.—Town of Milton v. Bruso, 10 A. 

2d 203, 205, 111 Vt. 82. 

45 C.J. p 605 note 68. 

33. Ohio.—Home Owners’ Loan Cor¬ 
poration V. Doolittle, 13 N.E.2d 920, 
922, 57 Ohio App. 329. 

34. Ark.—Hemby v. State, 67 S.W.2d 
182, 184, 188 Ark. 586. 

Iowa.—Booth V. Central States Mut. 
Ins. Ass’n, 15 N‘,W.2d 893, 895, 235 
Iowa 5. 

IST.Y.—People v. Grant, 13 H.T.Civ. 
Proc. 209, 213. 

S.C.—Bruce v. City of Spartanburg, 
197 S.E. 823, 824, 187 S.C. 322. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 205, 111 Vt. 82. 

35. Ark.—Hemby v. State, 67 S.W.2d 
182, 184, 188 Ark. 586. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 205, 111 Vt. 82. 

36. Ark.—Hemby v. State, 67 S.W. 
2d 182, 184, 188 Ark. 586. 

Iowa.—Booth V. Central States Mut. 

Ins. Ass'n, 16 ]Sr.W.2d 893, 895, 235 
^ Iowa 5. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 205, 111 Vt. 82. 

Similarly defined 

The omission or disregard of some 
duty.—^People v. Perkins, 26 P. 245, 
246, 85 Cal. 509—45 C.J. p 605 note 
76. 


37. Ark.—Hemby v. State, 67 S.W. 
2d 182, 184, 188 Ark. 586. 

Iowa.—Booth V. Central States Mut. 
Ins. Ass'n, 15 N.W.2d 893, 895, 235 
Iowa 5. 

Vt.—Town of Milton v. Bruso, 10 A. 

2d 203, 205, 111 Vt. 82. 

Similarly expressed 

The omission of care or diligence. 
—People V. Grant, 13 H.Y.Civ.Proc. 
209, 213. 

38. Okl.—State ex rel. Dabney v. 
Sheldon, 276 P. 468, 471, 472, 135 
Okl. 278, 

46 C.J, p'605 note 77. 

Similarly defined 

(1) A failure to do what is re¬ 
quired.—State V. Assmann, 24 S.E. 
673, 676, 46 S.C. 654. 

(2) The omission from careless¬ 
ness to do something that can be 
done and that ought to be done.—■ 
Watson V. Hall, 46 Conn. 204, 206. 

(3) The omission of that degree of 
care which a man of common pru¬ 
dence takes of his own concerns.— 
People V. Grant, 13 N.Y.Civ.Proc. 209, 
213. 

(4) A want of such attention to 
the probable consequence of the act 
or omission as a prudent man ordi¬ 
narily bestows in acting in his own 
concern.—People v. Herlihy, 72 N. 
Y.S. 389, 392, 35 Misc. 711. 

39. Ark.—Hemby v. State, 67 S.W. 
2d 182, 184, 188 Ark. 686. 

Iowa.—Booth V. Central States Mut. 
Ins. Ass’n, 16 N.W.2d 893, 895, 235 
Iowa 6. 

Vt,—Town of Milton v. Bruso, 10 A. 
2d 203, 205, 111 Vt. 82. 

40. Ohio.—State ex rel. Pulton v. 
Coburn, 12 N.E.2d 471, 477, 133 
Ohio St, 192. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 206, 111 Vt. 82, 

41. Ohio.—State ex rel. Fulton v. 
Coburn, 12 N.E,2d 471, 477, 133 
Ohio St. 192. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 206, 111 Vt. 82. 

43. TJ.S.—^Warren v. U. S., Mass., 58 
P. 659, 662, 7 C.C.A. 368. 
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Similarly defined 

(1) '‘To neglect means to omit, as 
to neglect business, or payment, or 
duty, or work, ahd is generally used 
in this sense.”—Rosenplaenter v. 
Roessle, 54 N.Y. .262, 268—^Esposito 
v. St. George Swimming Club, 255 N. 
Y.S. 794, 801, 143 Misc. 15—People 
V. Gaydica, 203 K.Y.S. 243, 259,, 122 
Misc. 31. 

(2) To omit to do a thing; not to 
do it.—Rankin v. Sisters of Mercy, 
22 P. 1134, 1135, 82 Cal. 88. 

(3) To fail through heedlessness 
to do or in doing (something).— 
Hackfeld & Co. v. XT. S., Hawaii, 25 
S.Ct. 456, 458, 197 U.S. 442, 49 L.Ed. 
826. 

43. U.S.—Hackfeld & Co. v. U. S., 
supra. 

Similarly defined 

Not to do, perform, improve, pro¬ 
mote, or to attend to as one ought; 
to leave out.—Direct Cable Co. v. 
Dominion Tel. Co., 28 Grant Ch. 
(Ont.) 648, 670. 

44. Fla.—Swenson v. Cahoon, 152 
So. 203, 111 Fla. 788, 

45. U.S.—Hackfeld & Co. v. U. S., 
Hawaii, 25 S.Ct. 456, 458, 197 U.S. 
442, 49 L.Ed. 826. 

Md.—Little v. Schul, 84 A. 649, '654, 
118 Md. 454. 

46. Ark.-Hemby v. State, 67 S.W.2d 
182, 184, 188 Ark. 586. 

45 C.J. p 606 note 11. 

Similarly expressed 

To fail to perform through care¬ 
lessness.—^Hackfeld & Co. v. U. S., 
Hawaii, 25 S.Ct. 456, 458, 197 U.S. 
442, 49 L.Ed. 826. 

47. U.S.—Hackfeld & Co. v. U. S., 
supra. 

48. U.S.—Hackfeld & Co. v. U. S., 
supra. 

Ohio.—Norman v. State, 142 N.E. 234, 
236, 109 Ohio St. 213. 

49. U.S.—Hackfeld & Co. v. U. S., 
Hawaii, 25 S.Ct. 456, 458, 197 U.S. 
442, 49 L.Ed. 826. 

60. U.S.—Hackfeld & Co. v. U. S., 
supra. 
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to be donej^i to forbear to attend to or treat with 

respect.S2 

Comparisons and distinctions. '^Neglect” has been 
bold to be equivalent to, or synonymous with, “fail” 
see 35 C.J.S. p 480 note 48, and “failure” see 35 C. 
J.S. p 481 note 62. “Neglect” has been compared 
with, or distinguished from, “abandonment” see 
Abandonment § 2 b (6), “default” see 26 C.J.S. p 
666 note 69, “design” see 26 C.J.S. p 1238 note 81, 
and “refusal.”^3 “Neglect” has been held to be the 
antonym of “care” see 12 C.J.S. p 1144 note 12, and 
is not always synonymous with “omit.”54 


. “Neglected” has been distinguished from “failed” 
see 35 C.J.S. p 480 note 54. 

Phrases employing the word “neglect” and cog¬ 
nate terms are set out in the note.^5 por additional 
phrases as to which more recent adjudications have 
not been found in which the word “neglect” is em¬ 
ployed as a noun see 45 C.J. p 605 note 79~p 606 
note 97, and in which the word is employed as a 
verb see 45 C.J. p 606 note 97~p 607 note 37. 

NEG-LECTFUL. Characterized byq or prone to, neg¬ 
lect; careless; negligent; mattentive.^<> “Neglect¬ 
ful” has been held synon3mious with “reckless.”^? 


51. Vt.—Town of Milton v. Bruso, 
10 A.2d 203, 205. Ill Vt. 82. 

62 . U.S.—HackCeld & Co. v. tr. S.. 
Hawaii, 25 S.Ct. 466, 458, 1»7 U.S. 
442, 40 UKd, 826. 

53. K.T.—Osborne v. International 
E. Co., 123 H.R 849, 850. 22G N.Y, 
421. 

45 C.X p 606 note 87 [a]—53 C.J. p 
ll)64 note 31 Lb}. 

54. Ark.-—Hemby v. State. 67 S.W. 
2d 182, 184, 188 Ark. 586. 

Cal.—Eeinhard v. I^awrcnce Ware¬ 
house Co., 107 P.2d 601, 604, 41 CaL 
Apr>.2d 741, 

45 C.J. p '600 note 19. 


65. Plirases employing* the word 
“negrlect”’ 

(1) ^'Culpable neglect" see 25 C. 
J.S. p 23 notes 76-84. 

(2) “Neglect of duty;'' the word 
“ncfflect," as used in the term “neg¬ 
lect of duty," means failure to per¬ 
form or discharge a duty, and covers 
positive ofllcial misdoing or official 
misconduct as well as negligence.— 
Commonwealth ex rel. and to Use of 
Allegheny County v. Do Luca, 200 A, 
712, 714. 131 Pa.Super. 461—45 C.J. 
p 605 note 88. "Neglect of duty" as 
cause for removal from office see the 
C.J.S. title Omcers § 60, also 46 C.J. 
p 988 notes 25-28. 


(3) "Wrongful act or neglect" as 
equivalent to "injury" see 43 C.J.S. 
p 1114 note 1. 

Plirases employing tlie word “neg¬ 
lected" 

(1) "Neglected children" see index 
to title Infants. 

(2) "Neglected minor" is a minor 
who suffers from neglect and is in a 
state of want.—People v. De Pue, 
217 N.y.S. 205, 20S, 217 App.Div. 321. 

56. Webster New Int.U. 

67. Kan.—Stout v. Gallemore, 26 
P,2d 573, 577, 138 Kan. 385, 

Minn.—Brandsey v. Bromeland, 225 
N.W. 162, 163, 177 Minn. 298. 
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This Title includes failure to use due care, either in respect of acts or of omissions, in performance 
or observance of a duty not founded on contract, which failure is the proximate cause of unintended 
injury to the person to whom such duty is owing; nature and extent of liability for such injuries in gen¬ 
eral; nature and effect of negligence or other fault on the part of the person injured contributing to his 
injury; comparison of negligence of the parties; imputation to the person injured of others’ negligence; 
civil remedies for such injuries; and criminal responsibility for such negligence in general, and prose¬ 
cution and punishment thereof as a public offense. 

Matters not in tliis Title, treated! elsewhere in this work, see Descriptive-Word Indeiz 


Analysis 

I. IN GENERAL, §§ 1-14 

II. PARTICULAR ACTS, OMISSIONS, OR OCCURRENCES, §§ 15-22 

III. DUTIES WITH RESPECT TO PARTICULAR CLASSES OF PERSONS, §§ 23-69 

A. In General; Trespassers, §§ 23-31J 

B. Licensees, §§ 32-42 

C. Invitees, §§ 43-S3 

D. Other Persons, §§ 54-63 

IV. DUTIES WITH RESPECT TO PARTICULAR INSTRUMENTALITIES, OPERATIONS, AND 

PLACES, §§ 64-89 

A. Acts in General Which May Result in Injuries to Others, §§ 64-65 

B. Dangerous Agencies or Instrumentalities, §§ 66-73 

C. Land or Buildings, §§ 74-83 

D. Precautions against Injury, §§ 84-89 

V. PERSONS LIABLE, §§ 90-102 

VI. PROXIMATE CAUSE, §§ 103-115 

Vn. CONTRIBUTORY NEGLIGENCE, §§ 116-173 

A. Nature and Effect, §§ 116-139 

B. Persons under Disability, §§ 140-149 

C. Occupants of Vehicles, §§ 150-156 

D. Imputed Negligence, §§ 157-168 

R Comparative Negligence, §§ 169-173 

Vm. ASSUMED RISK, INCURRED RISK, ETC., § 174 

IX. ACTIONS, §§ 175-305 

A. In General, §§ 175-182 

B. Pleading, §§ 183-202 

L Declaration, Com^plaint^ or Petition, §§ 183-195 

2. Flea or Anszver and Subsequent PleOfdings, §§ 196^199 

3. Issues, Proof, cmd V(krimce, §§ 200-202 


See ali^o ^sc^iptiye ward, indeic in itbe back of this Volume 
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IX. ACTIONS—Continned. 

C Evidence, §§ 203-250 . 

1. Presumptions and Burden of Proof, §§ 203-220 

2. Admissibility, §§ 221-242 

3. Weight and Sufficiency, §§ 243-250 
D. Trial and Review, §§ 251-305 

L Questions of Law and Fact, §§ 251-280 

2. Instructions, §§ 281-301 

3. Verdict and Findings, and Review, §§ 302-305 

X CRIMINAL RESPONSIBILITY, § 306 


L 


Sub-Analysis 


m GENERAL—p 303 

§ 1. Definitions, nature, and distinctions—p 303 

2. Elements of actionable negligence—p 324 

3. - Intent and volition—^p 330 

4. - Duty to person injured—^p 332 

5. - Knowledge or notice of defect or danger—350 

6. - Injury to person complaining generally—p 366 

7. - Detriment other than physical injury or damage—p 368 

8. Degrees of negligence—^p 369 

9. -Willfulness or wantonness—^p 374 

10. Degrees of care—^p 386 

11. - Ordinary or reasonable care generally—^p 387 

12. -As affected by capacity of person injured—p 399 

13. - Great, extraordinary, and utmost care—p 402 

14. -- Slight care—^p 402 


IL PARTICULAR ACTS, OMISSIONS, OR OCCURRENCES—p 402 

§ 15. Reliance on care of others—^p 402 

16. Customary conduct or methods—p 404 

17. Acts in emergencies—p 408 

18. Mere inaction—p 413 

19. Violation of statute, ordinance, or rule of commission or board—p 413 

20. False statements—^p 427 

21. Mere accident or act of God—^p 429 

22. Miscellaneou,s—^p 434 


m. DUTIES WITH RESPECT TO PARTICULAR CLASSES OF PERSONS—p 434 

A. In General ; Trespassers —p 434 
§ 23. In general—p 434 

24. Injuries to trespassers in general—p 437 

25. Willful or wanton injury—^p 447 

26. - Spring guns, traps, and pitfalls—p 448 

27. Infant trespassers—^p 449 

28. -- Knowledge of presence of infant trespasser—p.4S3 

29(1). Attractive nuisance doctrine—p 455 

29(2). — Reasons for doctrine—^p 458 

29(3). - Dangerous character of property or appliance—^p 460 


See also descriptive word index in the ba^k of this Volume 
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ni. DUTIES WITH RESPECT TO PARTICULAR CLASSES OP PERSONS—Contine^ 

A, In General; Trespassers —Continued 

§ 29(4). - Attractiveness to children—p 462 

29(5). -- Actual attraction of child injured—p 463 

29(6). - Inducement to enter premises; accessibility—^p 464 

29(7). - Origin of condition—p 465 

29(8). -- Duty to safeguard—^p 465 

29(9). - Where no trespass involved—p 468 

29(10). — Where trespass on realty not involved—p 468 

29(11). - Persons entitled to invoke doctrine—p 469 

29(12). - Places, conditions, or things to which doctrine applicable —^ 470 

29(13). - Proximate cause—^p 479 

29(14). -- Tendency to limit doctrine—p 479 

29(15). - Rejection of doctrine^—p 480 

30. Injuries to property of trespassers—p 480 

31. Injuries tO' trespassing animals—p 481 

D. Licensees— p 481 

§ 32. Who are licensees—p 481 

33. - Going beyond invitation—p 489 

34. - Policemen or constables and firemen—p 490 

35. Injuries to licensees in general—p 491 

36. Knowledge or anticipation of presence of licensee—502 

37. Willful or wanton injury to licensee—p 503 

38. Traps, pitfalls, and hidden perils—p 503 

39. Children as licensees—p 504 

40. Use of premises as playground—p 505 

41. Attractive nuisances—^p 507 

42. Injuries to property of licensees—p 508 

C. Invitees— p 508 

§ 43(1). Who are invitees—^p 508 

43(2). - Express invitation generally—p 509 

43(3). - Implied invitation generally—p 510 

43(4). - Entry for particular purposes or under particular circumstances— 

514 

43(5). - Withdrawal of invitation—p 519 

44 . - Customers and persons at places of public resort—^p 519 

45. Injuries to invitees in general—^p 521 

46. Extent of invitation—^p 535 

47. - With respect to time—p 535 

48. - With respect to place—^p 535 

49. - With respect to use—^p 541 

50. Nature of defect or danger—p 541 

51. Knowledge of defect or danger—^p 545 

52. Children as invitees—^p 548 

53. Injuries to property of invitee—p 549 

D. Other Persons—^ p 549 

§ 54. Ill, injured, or helpless persons—^p 549 

55. - Duty to care for injured person—549 

56. - Duty to care for intoxicated person—^p 550 

See also descriptive word index in the back of this Volume 
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nt DUTIES WITH RESPECT TO PARTICULAR CLASSES OF PERSONS— Contined 
D. Other Persons—C ontinued . .' 

’§ 57. - Duty to rescue from danger or prevent injury—p 550 

58. - Effect of undertaking to care for another—^p 551 

59. Persons on adjoining premises—p 552 

60. Persons on adjacent highway—p 553 

61. Onlookers—^p 554 

62. Volunteers—^p 554 

63. Persons attempting to save others from injury—^p 554 

IV. DUTIES WITH RESPECT TO PARTICULAR INSTRUMENTALITIES, OPERATIONS, AND 
PLACES—p 555 

A. Acts in General Which May Result in Injuries to Others—555 

§ 64. In general—^p 555 
65. Persons toward whom duty exists—^p 556 

B. Dangerous Agencies or Instrumentalities—^ p 557 

§ 66. In general—^p 557 
67. Exposure without guard or warning—^p 560 
-Things attractive to children—^p 561 

69. Intrusting dangerous article to others—^p 562 

70. : Furnishing appliances for the use of others—p 562 

71. Transmission of contagious diseases—^p 563 

72. Fires—p 563 

73. Private vehicles—^p 568 

C Land or Buildings—^ p 569 

§ 74. In general—p 569 

75. Private ways—p 572 

76. Public resorts—^p 573 

77. Places abutting on highway—^p 573 

78. - Excavations and obstructions—p 575 

79. - Falling structures, objects, or substances—^p 576 

80. - Frightening animals—^p 577 

81. Buildings or other structures—^p 577 

82. Elevators, hoists, and shafts—590 

83. Traps and pitfalls—591i 

D. Precautions against Injury—^ p 592 
§ 84. In general—592 

85. Guarding or protecting dangerous places or instrumentalities —d 593 

86. Lighting—p 595 

87. Inspection—^p.,596 

88. Repair or remedying defects—^p 597 

89. Notice or warning—^p 598 

V. PERSONS LIABLE—p 600 

§ 90. In general—^p 600 

91. Owner.'of property—^p 603 

92. —r- .Acts, omissions, or possession of .third persons—p 604 

See also descriptive word ind^x iit the hack of this Volume 
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V. PERSONS LIABLE—Continued 

§ 93. - Sale or transfer of property—p 607 

94. . Persons other than owners of property generally—^p 608 

95. Contractor, architect, or engineer—p 611 

96. Subcontractors and employees of contractor—p 615 

97. Person using or maintaining sign—p 616 

98. Person supplying personal property for use of others—^p 616 

99. - Furnisher of appliance—p 618 

ilOO. - Manufacturers and vendors—p 618 

101. Persons repairing personal property—p 638 

102. Joint and several liability—^p 639 

VI. PROXIMATE CAUSE—p 645 

§ 103. Definition and nature in general—^p 645 
^ 104. Essential element of liability—^p 650' 

105. - Violation of statutes or ordinances—p 654 

10'6. Efficient cause in general—p 655 

107. Elements and tests of proximate cause—^p 657 

108. - Natural and probable consequences—p 661 

109. - Consequences that should have been foreseen—^p 665 

110. Concurrent causes—p 674 

111. Intervening efficient cause—p 685 

112. Particular agencies or instrumentalities—700 

113. - Fires—p 702 

114. - Frightening animals—p 704 

115. —— Accident or act of God—p 704 

VIL CONTRIBUTORY NEGLIGENCE—p 706 

A. Nature and Effect —p 706 

§ 116. In general—p 706 

117. Contributory negligence and assumed risk distinct doctrines—p 709 

118. Care required to avoid injury—711 

119. Knowledge and appreciation of danger essential—p 720 

120. —^— Duty to observe and appreciate danger—^p' 722 

121. Exposure to icnown and appreciated dangers—727 

122. - - Choice between alternative courses—^p 732 

123. -- Conduct in emergencies—p 733 

124. -Danger incurred to save life or to prevent' personal injury to others—' 

P 736 

125.. -- Danger incurred to save property—p 738 

126. —^— Danger incurred in discharge of duty—p 739 

127. Violation of statutes or ordinances—739 

128. Trespass—p 741 

129. Proximate cause—p 742 

130. Effect of contributory negligence—p 746 

131. - Actions founded on willful or wanton injury or gross negligence— 

751 

132. - Concurrent negligence of third persons—p 753 

133. Defects in property enhancing injury—-p 754 

134. Disease or other condition of person^-^-754 

135. Subsequent negligence aggravating injury—p 754 


See also descriptive word index in the back of this Volume 
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Vn. CONTRIBUTORT NEGLIGENCE—Continued 
A* Nature and Effect —Continued 

§ 136. Doctrine of last clear chance; humanitarian doctrine; doctrine of discovered 
peril; etc.—754 
137. - Elements—p 762 

133, - Care required on discovery of plaintiff’s peril—p 776 

139, - Concurrent negligence of plaintiff—779 

B. Persons under Disability —p 782 
§ 140. In general—p 782 

141. Persons under mental disability—p 782 

142. Persons under physical disability—^p 782 

143. Intoxicated persons—^p 784 

144. Children—^p 785 

145. - Age at which contributory negligence is chargeable^—p 785 

146. - Care required in general—^p 788 

147 . —^— Reliance on care of others—^p 792 

148. - Knowledge and appreciation of danger essential—^p 792 

149 . - Particular acts and omissions—^p 792 

C Occupants of Vehicles —p 794 
§ 150. In general—^p 794 

151. Reliance on care of driver—794 

152. Duty to observe and appreciate danger—^p 795 

153. Duty to warn of danger—p 795 

154. Duty to protest negligence or unlawful conduct of driver—^p 796 

155. Duty to leave vehicle—p 796 

156. Riding with incompetent driver—796 

D. Imputed Negligence —^p 797 

§ 157. In general—p 797 

158. Persons engaged in common or joint enterprise—p 798 

159. Husband and wife—p 800 

160. Parent and child—p 801 
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I IN GENERAL 


§ 1 


§ 1. Definitions, Nature, and Distinctions 

a. Negligence 

b. Abstract negligence 

c. Actionable negligence 

d. Culpable negligence 

e. Other terms 

a. Negligence 

(1) In general 

(2) Particular definitions 

(3) Particular characteristics 

(4) Standard; test 

(5) Effect of circumstances 

(6) Danger; risk 

(7) Synonymous and distinguished terms 
(1) In General 

^'Negligence'' has been frequently and variously de¬ 
fined. In a colloquial sense it means a mere absence of 
care or the want of ordinary care; in a legal sense, it 
means "actionable" negligence. 


‘'Negligence*’ is a term which has been defined 
by the courts, and also by text-writers, with ex¬ 
ceeding frequency^ and in various terms.2 Notwith¬ 
standing the innumerable judicial definitions of the 
term, it has been remarked that "negligence** is not 
a mere technical term but a word of well-known 
meaning that negligence, as a matter of law, 
is a term of general use,*^ but not easily defined.® 
"Negligence** is a broad term ;6 an elastic term not 
confined within precise precincts or to restricted 
relationships;7 it is merely a^ convenient term un¬ 
der which to group a failure to conform to stand¬ 
ards of conduct insisted on by society.^ 

While it has been said that negligence is abso¬ 
lute,9 it is more commonly held that there is no such 
thing as absolute^® or intrinsic^! negligence. Also 
"negligence** is not an absolute term,^^ a rela¬ 
tive one^^ and it has also been said that negligence 


1. Kan.—Rowell v. City of Wichita, 
176 P.2d 590, 595, 162 Kan. 294. 

N.C.—Corpus Juris cited in Brough¬ 
ton V. Standard Oil Co. of New 
Jersey, 159 S.E. 321, 322, 201 N. 
C. 282. 

Pa.—Caulton v. Eyre & Co., 199 A. 

136, 138, 330 Pa. 386. 

Tex.—Corpus Juris cited In Gulf, C. 
& S. P. By. Co., Civ.App., 60 S.W. 
2d 864. 

46 C.J. P 624 note 1. 

Contributory negligence see infra §§ 
116-173. 

Criminal negligence see infra § 306. 

2. U.S.—^Armit v. Loveland, C.C.A. 
Pa., 115 P.2d 308, 311. 

Ga.—Southern R. Co. v. Chatman, 53 
S.E. 692, 697, 124 Ga. 1026, 6 L.B. 
A.,N.S., 283, 4 Ann.Cas. 675. 

N.Y.—Cordas v. Peerless Transp. 

Co., 27 N.T.S.2d 198. 

N.C.—Broughton v. Standard Oil Co. 
of New Jersey, 159 S.E. 321, 201 N. 
C. 282. 

3. Mo.—^Edelmann v. St. Louis 

Transfer Co., 3 Mo.App. 503, 606. 

45 C.J. p 627 note 2. 

4. Cal.—Lotta v. City of Oakland, 
154 P.2d 25, 26, 67 Cal.App.2d 411. 

5. Cal.—^Lotta v. City of Oakland, 
supra. 

Exact terms 

What is negligence' or contribu¬ 
tory negligence cannot be defined in 
exact terms and each case must be 
determined on its particular facts. 
—Minters v.; Mid-City Management 
Corp., 72 N.E.2d 729, 733, 331 Ill. 
App. 64. 

8. S.C.—Jones v. American Fidelity 
& Cas. Co., 43 S.E.2d 355, 369, 210 
S.C. 470. 


As includiiLg liability 

The word “negligence” is some¬ 
times used in a broad sense as in¬ 
cluding the element of liability and 
sometimes in a narrow sense as ex¬ 
cluding the element of liability.— 
Pittsburgh, C., C. & St. L. By. Co. v. 
Nichols. 130 N.E. 546, 78 Ind.App. 
361. 

7. N.Y.—Esposito v. St. George 

Swimming Club, 255 N.Y.S. 794, 
801, 143 Misc. 15. 

The principles of negligence are 
elastic in the inherent definition of 
negligence.—Bernstein v. Western 
Union Telegraph Co., 18 N.Y.S.2d 856, 
858, 174 Misc. 74. 

8. Neh.—Watenpaugh v. L. L. Cory¬ 
ell & Son, 283 N.W. 204, 206, 135 
Neb. 607. 

9. S.D.—^Wittstruck v. Lee, 252 N.W. 
874, 877, 62 S.D. 290, 93 A.L.R. 1361. 

10. Ariz.—Southern Pac. Co. v. Bun- 
tin, 94 P.2d 639, 641, 54 Ariz. 180, 
124 A.L.R. 1422—^Atchison, etc., Ry. 
Co. V. France, 94 P.2d 434, 437, 
54 Ariz. 146. 

Cal.—Spear v. Leuenberger, 112 P. 
2d 43, 49, 44 Cal.App.2d 236—Le- 
jeune v. General Petroleum Cor¬ 
poration of California, 18 P.2d 429, 
128 Cal.App. 404, 

La.—^Corpus Juris q.uoted in Mutti 
V. McCall, 130 So. 229, 231, 14 La. 
App. 1504. 

N.Y.—Cordas v. Peerless Transp. Co., 
27 N.Y.S.2d 198, 200. 

Or.—Rice v. City of Portland, 7 P. 
2d 989, 991, 141 Or. 205, reversed 
on other grounds 17 P.2d 662, 141 
Or. 206. 

45 C.J. p 689 note 18. , 

11. Ariz.—-Southern Pac. Co. v. Bun- 

303 


tin, 94 P.2d 639, 641, 54 Ariz. 180, 
1:24 A.L.R. 1422—^Atchison, etc., Ry. 
Co. V. Prance, 94 P.2d 434, 437, 64 
Ariz, 146. 

Cal.—Spear v. Leuenberger, 112 P.2d 
43, 49, 44 Cal-App.2d 236—Lejeune 
V. General Petroleum Corporation 
of California, 18 P.2d 429, 128 Cal. 
App. 404. 

N.Y.—Connell v. New York Cent., 
etc., R. Co., 129 N.Y.S. 666, 669, 144 
App.Div. 664—Cordas v. Peerless 
Transp. Co., 27 N.Y.S.2d 198, 200. 
Or.—Rice v. City of Portland, 7 P.2d 
989, 991, 141 Or. 205, reversed on 
other grounds 17 P.2d 562, 141 Or. 
•205. 

12. Cal.—^Conroy v. Perez, 148 P.2d 
680, 684, 64 Cal.App.2d 217. 

Seldom absolute 

Idaho.—Pittman v. Sather, 188 P.2d 
600, 68 Idaho 29. . 

13. U.S.—^Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 57 F. 
Supp. 82. 

Ariz.—Southern Pac. Co. v. Buntin, 
94 P,2d *639, 54 Ariz. 180, 124 A. 
L.R. 142:2—Atchison, T. & S. P. 
Ry. Co. V. Prance, 94 P.2d 434, 64 
Ariz. 434. 

Cal.—Greenwood v. Summers, 149 P. 
2d 35, 64 Cal.App.2d 516—Conroy 
V. Perez, 148 P.2d 680, 684, 64 Cal. 
App.2d '217—Coughman v. Harman, 
26 P.2d 851, 853, IS'S Cal.App. 49 
—'Cooley V. Brunswig Drug Co., 
157 P. 13, 15, 30 Cal.App. 68. 

Del.—Lynch v. Lynch, 195 A. 799, 
802, 9 W.W.Harr. 1—Thompson v. 
Codes, 180 A. 622, 525, 7 W.W. 
Harr. 83. 

Ga.—Southern Ry. Co. v. Llley, 43 
S.E.:2d 676. 679, 76 GaJ^pp. 489. 
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is a comparative^^ one. It is relative to* 'time, 
place, circumstances, or persons, wliat may 
be negligence as to one person may not be so as 
to another.i^ 

The word ‘^negligence** is used both in a colloqui¬ 
al and in a legal sehse,i-7 means, in a colloqui¬ 
al sense, a mere absence of care^^ or the want of 
ordinary care,and in a legal sense, “actionable** 

negligence.^o 


’ (2) Particular Definitions 

Of the numerous definitions of “negligence,” among 
the best has been declared to be “the failure to observe, 
for the protection of the interests of another person, that 
degree of care, precaution, and vigilance which the cir¬ 
cumstances Justly demand, vyhereby such other person 
suffers injury.” 

Among the definitions of negligence are: Want 
or absence of care;^^ absence or want of care re¬ 
quired by the circumstances failure to exercise 


La.—‘CorptLs Juris quoted in Mutti 
V. McCall, 130 So. 229, 231, 14 La. 
App. 504. 

Md.—East Coast Preig-ht Lines v. 
■Consolidated Gas, Electric Ligrlit 
& Power Co. of Baltimore, 50 A. 
2d 246, 187 Md. 38‘5—State, for Use 
of Chenoweth, v. Baltimore Con- 
tractingr Co., 6 A.2d 625, 633, 177 
Md. 1—^Vickers v. Starcher, 2 A.2d 
678, 682, 17i5 Md. 522—.West Vir¬ 
ginia Cent., etc., R. Co. v. State, 
54 A. 669, 95 Md. 652, 51 L.R.A. 
574. 

Mo.—^Dowell v. City of Hannibal, 
App., ,200 S.W.Sd 646, 5'52, reversed 
on other grounds 1210 S.W.'2d 4, 
357.Mo. 525—Stewart v. St. Louis 
Public Service Co., App., 75 S.W.2d 
634, 535. 

Heb.—Roby v* Auker, 32 N.W.2d 491. 
149 Neb. 734—Melcher v. Murphy, 
31 N.W.2d 411, 416, 149 Neb. 541— 
McClelland v. Interstate Transit 
Lines, 6 N.W.2d 384, 386, 142 Neb. 
439. 

N.Y.—Bernstein v. Western Union 
- Telegraph Co., 18 N.T.S.2d 856, 858, 
174 Misc. 74. 

N.D.—^Ifalverson v. Zimmerman, 2.32 
N.W. 764, 757, 60 N.D. 113. 

R. I.—^Mandella v. Mariano, 200 A, 

‘ 478, 479, 61 R.I. 163. 

S. C.—Jones v. American Fidelity & 
Cas. Co., 43 S.E.2d 355, 3i59, '210 
S.C. 470; 

45 C.J, p 689 note 19. 

ITot a thing, but a relation 

Mo.—Schiermeier v. Kroger Grocery 
& Baking Co., App., 167 S.W.;2d 967. 
N.H.—Sweeney Boston & M. R. R., 

174 A. 576, 677, 87 N.H. 90,'affirmed 

175 A, 243, 87 N.H. 90, 'certiorari 
. denied 65 ■ S.Ct. 638, 294 U-'S. 728, 

79 L.Bd. 1258—Boston & M. Rail- 
’road Y. Sargent, 67 A. 688, 691, 72 
■ ■N.H 465. 

N.Y.—Palsgraf v. Long Island R. Co., 
162 HE. 93, 101, 248 N.Y. 339, 59 
' A.L.R. 1253, reargument denied 164 
i N.E. 6,64, 249 HY. 611. 

14. DeL^Lynch, v. Lynch, 19'5 A. 

, 799, 8021 9 W.W.Harr.,1. 

La.—Corpus Juris quoted in Mutti 
y. McCall, 130 So. 229, 231, 14 La. 

, Appi 504 j’ 

Neb.—^Roby -v. ,Auker,, 32 N.W.2d 491, 
149 Neb, 734—Melcher v. Murphy, 
:.i31,N.W.2d 411, 416; 149 Neb. 641^ 
McClelland, v* ; Interstate Transit 


Lines, 6 N.W.2d 384, 386, 142 Neb. 
439. 

45 C.X P 689 note 20. 

15. Ariz.—Southern Pac. Co. v. Bun- 
tin, 94 P.2d 639, 641, 54 Ariz. 180, 
124 A.L.R. 1422—^Atchison, etc., 
Ry. Co. V. France, 94 P.2d 434, 437, 
'54 Ariz. 146. 

Cal.—Rafferty v. City of Marysville, 
280 P. 118, 1207 Cal. 657—Katz v. 
Helbing, 271 P. 1062, 205 Cal. 629, 
62 A.L.R. 825—Shannon v. Thom¬ 
as, 134 P.2d 522, ■528, 67 Cal.App. 
'2d 187—Spear v. Leuenberger, 112 
P.2d 43, 49. 44 Cal.App.2d 286— 
Maus V. Scavenger Protective 
Ass’n, 39 P.2d 209, 212, 2 Cal.App. 
2d 624—^Lejeune v. General Petro¬ 
leum Corporation of California, 18 
P.2d 429, 128 Cal.App. 404—Pouch 
V. Werner, 279 P. 183, 186, 99 Cal. 
App. 657. 

N.Y,—Sadowski v. Long Island R- 
Co., 55 N.E.2d '497, 500, 292 N.Y. 
448—Connell v. New York Cent., 
etc., R. Co., 129 N.Y.S. 666, 669, 
144 App.Div. 664—Cordas v. Peer¬ 
less Transp. Co., 27 N.Y.S.2d 198, 
200 . 

Or,—Rice v. City of Portland, 7 P. 

2d 989, 99L 141 Or. 205, reversed 
' on other' grounds 17 P.2d 662,, 141 
Or. 205. 

Va.—Kent v. Miller, 189 S.E. 332, 334, 
167 Va. 4’2.2. V 

Ordinary care as dependent on cir¬ 
cumstances see infra § 11. 
“Negligence is relative to the par¬ 
ticular group of circumstances with 
reference to which a duty to exercise 
due care to another arises."—Edr 
wards v. State, for Use of Guy, 170 
A. 761, 763, 166 Md. 217. ^ ’ 

16. Va.—Kent v. Miller, 189 S.E. 832, 
334, 167 Va.’422. 

17- Tex.—^Dallas Ry. & Terminal Co. 
V. Travis, Civ.App,, 46 S.W.2d 743, 
affirmed 78 •S.W.2d 941, 125 Tex. 

18. Tex.—Dallas Ry. & Terminal Co. 
V. Travis, suprgi,. 

Ip. Mo.—CamehOn v. Small, 182 S.W. 

/ 2d '565, 568. 

20, Tex.—^Dhllas .Ry. & Terminal Co. 
V. Travis, Civ.App., 46 S.W.2d 743, 
affirmed 78 S.W.2d. 941, 125 Tex. 

' • ■ .'..'f • .m/- . .. r 


“Actionable negligence" defined see 
infra subdivision c of this section. 

21, Ala.—Baker v. Baker, 124 So. 
740, '220 Ala. 201. 

Cal.—Stephenson v. Southern Pac. 
Co., 34 P. 618, 620, 36 P. 407, 102 
Cal. 143—Giminez v. Rissen, 55 P. 
2d 292, 296, 12 Cal.App.2d 152, 
modified on other grounds 56 P.2d 
'299, 12 Cal.App.2d 152. 

Ky.—Trainor’s Adm'r v. Keller, 79 
S.W.2d 232, 1234, 2'57 Ky. 840. 

22. U.S.—The Chester Valley, C.C. 
A.La., '110 P.2d 592, 594—Picker¬ 
ing V. Corson, C.C.A.IIL, 108 F.2d 
646, 548—Lauchert v. American iS. 
S. Co., D.C.N.Y., 65 F.Supp. 703, 709, 
stating Michigan law. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1—Jackson v. Penn¬ 
sylvania R. Co., 3 A.2d 719, 721, 
176 Md. 1, 1:20 A.L.R. 1068. 

Mich.—Young v. Lee, 16 N.W.2d 559, 
661, 310 Mich. 42. 

Neb.—Melcher v.. Murphy, 31 N,W.2d 
411, 416, 149 Neb. 541—McClelland 

V. Interstate Transit Lines, 6 N. 

W. 2d 384, 389, 142 Neb. 439. 

N.Y.—^Palsgraf v. Long Island R. 
Co., 162 N.E. 99, 248 N.Y; ^339, 59 
A.L.R. '1253, reargument denied 
164 N.E. 564, 249 N.Y. 511—Hakala 
V. Van Schaick,’ 12 N.Y.S.2d 928, 
934, 171 Misc. 418. 

OkL—S. H. Kress & Co. v. Nash, 83 
P.2d 536, 537, 183 Okl. 544—Wis¬ 
dom V. Bernhardt, -40 P.2d 679, 170 
Okl. 385. 

Or.—Rice v. City of Portland, 7 P.2d 
989, 141 Or. 205, reversed on other 
grounds 17 P.'2d '562, 141 Or. 205. 
Pa.—Maternia v. Pennsylvania R. 
Co., 56 A.'2d 233, 358 Pa. T49—Beck 
V. Stanley Co. of America, 50 A.2d 
306, 313, 355 Pa. 608—Bailey v. Al¬ 
exander Realty Co., 20 A.2d 754, 
757, 342 Pa, 362—Harkins v. Som¬ 
erset Bus Co., 162 A. 163, 164, 308 
Pa. 109—Pope v. Reading Co., 156 
A. 106, 109, 304 Pa. 326—Fredericks 
. :v, Atl-smtic Refining Co., 127 A. 615, 
616, 282 Pa. 8, 38 A.L.R. 666—Mc- 
- Closlcjey v. Chautauqua Lake Ice 
Co., 34 A. 28-7, 174,Pa. 34, 36—Gates 
V. Pennsylv^ia R., R., 26; A. 698, 
599, 154 Pa. 566—Hahn * y. An¬ 
derson,. 187 A., 450, 123 Pa.Super. 
442, modified, on.other gi^ounds 192 
A. 489, 326 Pa.' 463. ’ ' 
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carets which the circumstances reasonably24, re- 
quire^S or justly demand want of ordinary care ;27 
absence of ordinary care;28 lack of ordinary care;29 
failure to exercise or use ordinary care ;30 want of 
ordinary care under the circumstances want of 
due care;32 lack of due care;33 absence of due 
care;^^ want or absence of due care under the cir¬ 


cumstances failure to, exercise due care^^ under 
all the facts and circumstances want of reason¬ 
able care;^s failure to exercise reasonable care;^^ 
want of due and proper care;^0 absence of proper 
care under the circumstances failure to exercise 
the degree of care demanded or required by or un¬ 
der the circumstances failure to use ordinary 


23. Okl.—A Cab Operating- Co. 

V. Drake, 192 P.2d 1004, 1007. 

24. Md.—State v. Eastern Shore. Gas 
& Electric Co. of Maryland, ■ 142 A. 
503, 155 Md. 660. 

25. Mo.—Slack v. Kansas City Gas 
Co., 120 S.W.2d 70, 72, 233 Mo.App. 
306. 

26. Del.—Bowing v. Delaware Ray¬ 
on Co., 192 A. 698, 600, 8 W.W. 
Harr. 339. 

Kan.—Rowell v. City of Wichita, 1'76 
P.2d 590, '595, 162 Kan. 294. 

27. Del.—Lynch v. Lynch, 195 A. 
799, 802, 9 W.W'Harr. 1—Bowing 

. V. Delaware Rayon Co., 192, A. 698, 
600, 8 W.W.Harr. 339. 

La.—State v. Vinzant, 7 So.2d 917, 

. 922, 200 La. 301. 

—Field v. Webber, 169 A. 732, 132 
Me. 236—Gravel v. Le Blanc, 162 
A. 789, 790, 131 Me, 325. 

Md.— Corpus Juris cited in Holler v. 
Lowery, 200 A. ,353, '357, 175 Md. 
149. 

Mo.—Cameron v. .Small, 182 S.W.2d 
565,568. 

45 C.J. p 627 note 4. 

Want of ordinary care or caution 
in doing an act.—Nashville,. C. & 
St. L. Ry. V. Mayo, 14 Tenn.App. 28, 
35. 

28. Cal.—Montijo v. Samuel Gold- 
wyn, Inc., of California, 297 P. 949, 
113 Ca];App. 57. 

Mich.—Wight v. H. G. Christman Co., 
221 N.W. 314, 244 Mich. 208.' ' 

45-C.J. p 627 note 5. 

29. Iowa.—Foftman v. McBride, 263 
N.W. 345, 347, 220 Iowa 1003. ' 

Mich.—Hanna v. McClave, 263 N.W. 

742, 743, 273 Mich. ’671.- 
Tenn.—Long v. 'I'omlin, 125 S.W.2d 
■ 171, 181, 22 Tenn.Apii. 607—Patillo 
• V. Gambill, 124 S.W.2d 272, 276' 22 
Tenn.App. 485. 

30. U.S.—^Dutton v. Alligator Co., 

D.C.Mo., 25 F.Supp. 736, 738, af¬ 
firmed, C.C.A., Alligator Co. v. Dut- 
‘ton, 109' Ii^.2d 900, , ‘ 

Ark.!—-'Johnson v. Coleman, 20 ‘ S.W. 

2d 186, 188, 179 Ark. 1087. 

Ind.—Tabor v.' Cbntinfektal Baking 
Co., 38 N.E.2d 257, 259, 110 Ind.App. 
633. - , 

Iowa.—Neess'en v. Armstrong, 2.39 N. 

W. 56, 60, 213 Iowa 3,78.; 

Ky.-r-Arnold , v. Sauer, 202 S.W.2d 
1001, 1004,j 306 Ky. 48^Honaker v. 
Crutchfield. ■ 67 S.W.2d 502, 247 Ky. 
495._ .. , . ■ 

Mo.—Perringer v, Lynn Food- Co., 
App,, ,148 S.W.2d 601, 607. 
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S.D.—Granflaten v. Rohde, 283 N.W. 
153. 155, 66 S.D. 335. 

Te?c.—^Walgreen-Texas Co. v. Shivers, 

. ,154 S.W.2d '625, 630, 137 Tex. 493 
—England v. Pitts, 56 S.W.2d 493, 
49 6^ error dismissed. 

Va.-^Yeary v. Holbrook, 198 S.E. 441, 
450, 171 Va! 266. 

45 C.J. p 627 note 6. 

31. Iowa.—Mescher v. Brogan, 272 
N.W. 645, 646, 223 Iowa 673. 

32. ‘ tr.S.—Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 57 F. 
Supp. 32. 

Mich.—Mikulski v. Morgan, 256 N.W. 
339, 268 Mich. 314. 

Minn.—Peterson v. Minneapolis St, 
Ry. Co., 31 N.W.2d 905, 907, 226 
Minn. 27. 

N.C.—Rea v. Simowitz, 35 S.E.2d 871, 
874, 225 N.C. 575, 162 A.L.R. 999— 
Diamond v. McDonald Service 
Stores, 191 S.E. 358, 359, 211 N.C. 
632. 

S.C.—Moody V. Dillon Co., 43 S.E.'2d 
201, 203, 210 S.C. 458—Thomas v. 
Atlantic Greyhound Corporation, 29 
S.E.2d 196, 198, 204 S.C. 247— 

Shields v. Chevrolet Truck, 12 S. 
E.2d<19, 23, 195 S.C. 437. 

46 C.J. p 627 note 7. 

33. ' Kan.—Lawrence v. Kansas Pow¬ 
er & Light Co., 204. P.2d 752, 755, 
167 Kan. 46. 

34. Mo.—Cornovski v. St, Louis 
Transit Co., 106 S.W. 51, 207- Mo. 
263. 

46 C.J. p 628 note 8. 

35. Ky.—^Auto Livery Co. v. Stone, 
36 S.W.2d 349, ,237 Ky. 686. 

Neb.—Gardner v. Metropolitan Util¬ 
ities Dist., 278 N.W. 137, 138, 134 
Neb. 163, 

N.C.—Broughton v. Standard Oil Co. 
of New Jersey, 159 S.E. 321, 323, 
201 N.C. 282. 

Pa.—Haskey v. Williams, 60 A.'2d 

32, 33,' 360 Pa. 78, stating New Jer¬ 
sey rule—Horvath v. Morrison, 17 
A.2d 656, 658, 143 Pa.Super. 360, 
reversed on other grounds 25 A. 2d 
324, 344 Pa. 434—Ebbert v. Phila¬ 
delphia Electric Co., 191 A. 384, 126 
Pa.Super. 351, affirmed 198 A. 323, 
330 Pa., 257—Martin v. Davis, 170 
A. 307, Hi Ra.Super. 420—Glover 
V. Stoeltzlen, Cqm.Pl., 26 Erie Co. 
178: ' 

45 C.J. p 628 note 9. 

36. Conn.—Beckwith v, Tpwn , of 

Stratford, 29 A.'2d 77-5, 777,; 129 
Conn. 506. , ' 

ipd^T^rTabor v, , Continenta,! B^^ing 

30;5. 


Co., 38 N.E.2d, 257, 259. 110 Ind. 
App. '633. 

Miss.—Covington v. Carley, 19 So.2d 
817, 818, 197 Miss. 535. 

Mo:—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97, 
101, 331 Mo. 1065. 

S.C,—Bober v. Southern Ry. Co., 149 
S.E. 257, 151 S.C. 459. 

37. Del.—Hardesty v. American Ry. 
Express, Co., 119 A. 681, 683, 2 W.W. 
Harr. 66. 

Okl.—Kelly v. Cann, 136 P.2d 896, 
899, 192 Okl. 446—Smith v. Rohl, 
126 P.2d 61, 63, 190 Okl. 603— 
Union Transp. Co. v. Lamb, 123 P- 
2d 660, 190 Okl. 327. 

33. La.—State v. Winzant, 7 So.2d 
917, 922, 200 La. 301. 

Mich.—People v. McMurch 3 ^ 228 N. 

W. 723, 249 Mich. 147. 

45 C.J. p 6'28 note 12. 

39. Ind.—Tucker Freight LJnes v. 
Gross, 33 N.B.2d 353, 356, 109 Ind. 
App. 454. 

Miss.—Campbell v. Willard, 39 So.2d 
483, 484, 205 Miss. 783. 

4'5 C.J. p '62,8 note 13. 

40. Mo.—^Murray v. De Luxe Motor 
Stages of Illinois, App., 133 S.W. 
2d 1074, 1078'. 

S.O.—Parker v. South Carolina, etc., 
R. Co., 26 S.E. 669, 48 S.C. 364, 370. 

41. Pa.—Turton v. Powelton Elec¬ 
tric Co., 39 A. 1053. 185 Pa. 406.- 

45 C.J. p 628 note 10. 

42. U.S.—The City of Harvard, D. 
C.N.Y., 52 F.2d 461, 463. 

Fla.—Smith v. Hinkley, 123 So. 664, 
98 Fla. 132. 

Me.—Foley v. H. F. Farnham Go., 188 
A. 708, 710, 135 Me. 29. 

Mo.—Lentz v.. Schuerinan Bldg. & 
Realty Co., '2.20 S.W.2d 58, 60— 
Hinds V. City of Hannibal, 212 S. 
W.2d 401, 403—-Corpus Juris cited 
in Pearson v. Kansas City, i55 S.W. 
'2d* 485, 489, 331 Mo. 885—State ex 
rel Wells v. Haid, 25 S.W.2a 92,’94, 
324 Mo. 759—^Dowell v. City of 
Hannibal, App., 200 S.W.2d 646, 652, 
reversed bn other g'rounds 210 S.W. 
'2d 4, 3-57 Mo. 526—Bollinger i)*. 
, Mungle, ,App., 176 S.W.2d ,91^^ 
Beckman v. Kinder, 165 S.W-2d 
311» 314, 237 Mo.App. 62. . * 

Neb.—Tpft y. City of Lincoln, '250 
N.W, 748, 751, 125 Neb. 498. 

—Potter V. Atlantic Coast Line 
R.^Co., 147 ,S.E. 698, 197 N.C. ,17. 
S.C.—Jones v. American Fidelity & 
v.,C^s., ,Cq.v , 43 S,E.2d 366. 859, 2l0 
-'sc. 470. ■ . ' ^ V 
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precaution want of due diligence want or 
absence of diligence , *^5 want of care and dili¬ 
gence breach of duty;^*^ failure of duty;'^^ omis¬ 
sion or disregard of duty;^9 breach or disregard of 
a legal duty or obligation;^® omission to do some¬ 


thing which a reasonable or prudent man, guided by 
those considerations which ordinarily regulate the 
conduct of human-affairs, would do, or doing some¬ 
thing which such a man would not do;^! want of 
that degree of care which an ordinarily or reason- 


Tenn.—^Yertrees v. Tennessee Auto 
Corporation, f5 Tenn.App. 140. 

Wash.—Anderson v. Harrison, 103 P. 
2d 320, 322, 4 Wash.'2d 265. 

43. N.Y.—Yangellow v. East Side 
•Sar. Bank, 11 N.T.S.2d 982, 985. 

44. Kan.—^Union Pac. R. Co. v. Rol¬ 
lins, 5 Kan. 167, 178. 

4'5 C.J. p 628 note 15. 

45. Del.—Robinson v. Simpson, 32 A, 
287, 13 Del. 398, 405. 

-46. U.S.—Hodgson v. Dexter, 12 P. 
Cas.No.6,565, 1 Cranch C.C. 109, af¬ 
firmed 1 Cranch 345, 2 L.Ed. 130. 

47. U.S.—Chicago, ete., R. Co. v. 
Minneapolis, etc., Ry. Co., 176 F. 
237, 241, ‘20 Ann-Cas. 1200. 

•Conn.—Collins v. City Nat. Bank & 
Trust Co, of Danbury, 38 A.2d 582, 
583, 131 Conn. 167, 153 A.L.R. 1030. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 131, 2 Terry 
138, 138 A.L.R. 704. 

'Ga.—Southern Ry. Co. v. Liley, 43 
S.E.2d 576, 579, 75 Ga.App. 489. 

Ill.—^Rokicki v. Polish Nat. Alliance 
of U. S. of North America, 41 N. 
B.2d 300, 314 Ill.App. 380—Cam¬ 
pion V. Chicago Landscape Co., 14 
N,E.2d 879, 881. 295 Ill.App. '2,25. 

—East Coast Freight Lines v. 
Consolidated Gas, Electric Light & 
Power Co. of Baltimore, 50 A.2d 
246, 248, 187 Md. ,385—West Yir- 
ginia Cent, etc., R, Co. v. State, 
'54 A. 669, 671, 96 Md. 652, 61 L.R.A. 
•574. 

Mass.—Quinby v. Boston & M. R. R., 
61 N.E.2d 853, 858, 318 Mass. 438, 
160 A.L.R. 724. 

Minn.—Ruth v. Hutchinson Gas Co., 
296 N.W. 136, 140, ,209 Minn. 248. 

Mo,—Foster v. Modern Woodmen of 
America. 138 S.W.2d 18, '25, 235 
Mo.App. 386—Porck v. Prudential 
Ins. Co. of America, '66 S.W.2d 983, 
984, 228 Mo.App. 316. 

N.H.—Flynn v. Gordon, 165 A. 716, 
716, 86 N.H. 198. 

•Ohio.—^McKinley v. Niderst, 160 N.E. 
724, 725, 27 Ohio App, 38, affirmed 
McKinley v. Niederst, 160 N.E. 
850, 118 Ohio St. 334. 

Gkl.—^Larrimore v, American Nat. 

, Ins. Co.. 89 P.2d 340, 184 Okl. 614. 

46 C.J. p 628 note 18. 

48. Ala.—Baker v. Baker, 124 So. 

! 740, 220 Ala. 201. 

Ky,—City of Bellevue v. Hall, 174 
S,W.-2d 24, 28. 295 Ky. 57—Mar¬ 
tin V. City of Winchester, 128 S.W. 
2d 543, 544, 278 Ky. 200—Common¬ 
wealth V, Madison, 108 S.W.2d 519, 
522, 269 Ky. 671. 

Mich.—'Colvaruso v, Stroh Brewery 
Co., 8 N.W.2d 261, 263, 301 Mich. 


24J5—People v. McMurchy, 228 N. 
W. 723, '249 Mich. 147. 

Miss.—Georgia Casualty Co. v. Cot¬ 
ton Mills Products Co., 132 So. 73, 
159 Miss. 396. 

S.C.—^Williamson v. South Carolina 
Electric & Gas Co., 7 'S.E.2d 516, 
193 S.C. 11. 

Tex.—Hoover v. Horton, Civ.App., 209 
S.W.2d 646—St. Louis. S. F. & T. 
Ry. Co. V. Gore, Civ.App., 69 S.W. 
2d 186, 188, error dismissed. 

Utah.—Miller v. Southern Pac. Co., 
21 P.2d 865, 871. 82 Utah 46, cer¬ 
tiorari denied Southern Pac. Co. v. 
Miller. 54 S.Ct. 207, ‘290 U.S. 697, 
78 L.Ed. 600. 

46 C.J. p 628 note 19. 

49. U.S.—Callaway v. Hart, C.C.A. 
Ala., 146 F.2d 103, 107, certiorari 
denied 65 S.Ct. 915, 324 U.S. 866, 
89 L.Ed. 1421—^Davenport v. South¬ 
ern R. Co., S.C., 135 P. 960, 967, 
68 C.C.A. 444. 

Ky.—Gatliff Coal Co. v. Broyles' 
Adm’x, 180 :S.W.2d 406, 410, 297 
Ky. 516. 

La.—State v. Vinzant, 7 So.2d 917, 
922, 200 La. 301—Prescott v. Cen¬ 
tral Contracting Co., Ill So. 269, 
i270, 162 La. 885—^Weadock v. Ea¬ 
gle Indemnity Co., App., 15 So.2d 
132, 139—Wilson, Zurich General 
Accident & Liability Ins. Co., In¬ 
terveners, V. National Casualty Co., 
App., 191 So. 1574 , 579. 

Mass.—Karlowski v. Kissock, 175 N. 
E. 500, 275 Mass, 180. 

N.Y.—Reno v. Bull, 124 N.E. 144, 
145, 226 N.Y. 546—People v. Photo- 
color Corporation, 281 N.Y.S. 130, 
136, 156 Misc. 47. 

45 C.J. p 628 note 20. 

50. U.S.—^Wunderlich v. Franklin, C- 
C,A.Ala., 100 F.2d 164, 166, certio¬ 
rari denied Franklin v. Wunder¬ 
lich, 159 S.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1514—Lewis v. Thompson, D. 
C.La., 47 P.Supp. 435, 438. 

Cal.—^Higgins v. Monckton, 83 P.2d 
516, 621, 28 Cal.App.2d 723. 

Del.—Massey v. Worth, 197 A. 673, 
9 W.W.Harr. 1211—Gallegher v. Da¬ 
vis, 183 A. 620, 6'24, 7 W.W.Harr. 
380. 

Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. Auler, 188 
N.E. 572, 20^ Ind. 423. 

Ky.—Trainor’s Adm’r y» Keller, 79 
.S.W.2d 232, 234, 257 Ky. 840—Sto- 
ber V. Embry, 47 S.W.2d 921, 922, 
243 Ky. 117. 

La.—^Washington v. Yazoo & M. V. R. 
Co., 124 So. 631, 6.34, 11 La.App. 
635. 

Mass.—Minor v. Sharon, 112 Mass. 
477, 487, 17 Am.R. 122—Sweeny v. 
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Old Colony, etc., R. Co., 10 Allen 
368, 87 Am.D. 644. 

Minn.—Peterson v. Minneapolis St. 
Ry. Co., 31 N.W.2d 90i5, 907, 226 
Minn. 27—Osborne v. McMasters, 
41 N.W. 543, 40 Minn. 103, 12 Am. 
St.R. 698. 

N.J.—Martling v. Hemhauser, 154 A. 
399. 

N.Y.—Scott V. Delaware, L. & W. R. 
Co., 226 N.Y.S. 287, 222 App.Div. 
409—Stern v. President and Direc¬ 
tors of Manhattan Co., 235 .N.Y. 
S. 634, 134 Misc. 351. 

N.C.—Russ V. Western Union Tele¬ 
graph Co., 23 S.E.2d 681, 684, 222 
N.C. 504—^Diamond v. McDonald 
Service Stores, 191 S.E. 358, 359, 
211 N.C. 632—Cole v. Atlantic 
Coast Line R. Co., 191 S.E. 353, 356, 
211 N.C. 591. 

Ohio.—Meyer Dairy Products Co. v. 
Gill, 196 N.E. 428, 129 Ohio St. 633 
—Canton Motor Coach v. Hall, 189 
N.E. 505, 46 Ohio App. 516, 

Or.—Sander v. California Oregon 
Power Co., :291 P. 365, 133 Or. 671 
—Slattery v. Drake, 281 P. 846, 
130 Or. 693. 

Pa.—Bowman v. Stouman, 141 A. 41, 
292 Pa. 293. 

S.C.—^Bell V. Atlantic Coast Line R. 
Co., 24 S.E.2d 177, 186, 202 S.C. 160 
—Crawford v. Atlantic Coast Line 

R. Co., 184 S.E. 569, '571, 179 S. 
C. '264. 

S.D.—Crabtree v. Ondell, 235 N.W. 
109, 68 S.D. 95. 

Tex.—Humble Oil & Refining Co. v. 
Bell, Civ.App., 180 S.W.2d 970, 976, 
error refused 181 S.W.2d 569, 142 
Tex. 645—Hays v. The Texan, Inc., 
Civ.App., 174 S.W.2d 1006, 1008—D- 
Bar Ranch v. Maxwell, Civ.App., 
170 S.W.2d 303, 306, error refused 
—^Lone Star Gas Co. v. Kelly, Civ. 
App., 166 S.W.2d 191, 192—Texas 
Electric Service Co. v. Hawthorne, 
Civ.App., 135 S.W.2d 531, error dis¬ 
missed, judgment correct—City of 
Wichita Falls v. Swartz, Civ.App., 
157 S.W.2d 2.36—Lancaster v. Hall, 
Civ.App., 277 S.W. 776. 

Utah.—Christiansen v. Los Angeles 
& S. L. R. Co., 291 P. 926, 77 Utah 
85. 

Breach of legal duty owed by one 
person to another 

Ya.—C. D. Kenny Co. v. Dennis, 189 

S. E. 164, 165, 167 Ya. 417. 

Breach of legal duty to use due care 

N.C.—^Rountree v. Fountain^ 166 S. 
E. 329, 330, 1203 N.C. 381. 

51. U.S.—Pickering v. Corson, C.C. 
A.I11., 108 F.2d fe46, 648—The 

Richelieu, D.C.Md., 27 FJ2d 960, 972, 
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§ 1 

ably prudent or careful person would have exer- which a reasonable persori^ lor one of. ordinary or 
cised under the.same or similar circumstancesreasonable prudence or.care, would not have done, 
want of that care and prudence which a man of or- or omitting to do something which such a person 
dinary intelligence would exercise under all the cir- would have done, under the same or similar circum- 
cumstances of the given case;53 doing something, stances failure to do that which under the law 


modified on other grounds, C.C.A., 
Cornec v. Baltimore & O. R. Co., 48 
F.2d 497, certiorari denied Balti¬ 
more & O. R. Co. V. Cornec, '52 
Ct. 9, 284 U.S. 621, 76 L.Ed. 530. 

Ala.—City of Birmingharh v. Latham, 
162 So. 675, 230 Ala. 601. 

Ariz.—Southern Pac. Co. v, Buntin, 
94 P.2'd 639, 641, 54 Ariz. 180, 124 
A.L.R. 1422. 

Cal.—Bosserman v. Olmstead, 175 P. 
2d 49, 51, 7,7 Cal.App.2d 236—Spear 
V. Leuenberger, 112 P.2d 43, 49, 44 
Cal.A.pp.2d 236. 

Del.—Cannon v. Delaware Electric 
Power Co., 24 A.2d 325, 326, 2 
Terry 415—Biddle v. Haldas Bros., 
190 A. 688, 694, 8 W.-W-B-aiTr. 210 
—Thompson V. Cooles, 180 A. 522, 
525, 7 W.W.Harr. 83. 

Ill.—Loverde v. Consumers Petro¬ 
leum Co., 63 N.E.2d 673, 327 Ill.App. 
21D. 

Me.—Field v. Webber, 169 A. 732, 132 
3V«e. 236. . 

Neb.—Fuelberth v. Splittgeyber, 34 
N.W.2d 380, 381, 150 Neb. 309-- 
McClelland v. Interstate Transit 
Lines, 6 N.W.2d 384, 389, 142 Neb. 
439—Corpus Juris qL^oted in Boh- 
mont v. Moore, 295 N.W. 419, 422, 
138 Neb. 784, 133 A.L.R, 270, re¬ 
hearing denied 297 N.W. 559, 138 
Neb. 907, 13,3 A.L.R. 279. 

Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp. 105, 107, 

S.C.—Benedict v. Marks Shows, 182 
S.E. 299, 178 S.C. 169. , 

Utah.—Lasagna v. McCarthy, 177 P. 
2d 734, 742, certiorari denied 68 S» 
Ct. 205, 332 U.S. 829, 92 L.Ed. 403. 

4t5 C.J. p 628 note 21. 

52. U.S.—Roberts v. United Fish- 
‘ eries Vessels Co., Q.C.A.Mass., 141 
F.2d 288, 291, certiorari denied 65 
S.Ct. 81, 323 U.S. 753, 8$ L.Ed. 603 
—Kapp V. E. I. Du Pont De .Nem¬ 
ours & Co., D.C.lviich., 57 F.Supp. 
32—Caldwell v. Sears-Roebuck & 
Co., D.C.Pa., 31 F.Supp. 888, 889. 

Ark.—Johnson v. Coleman, 20 S.W. 
2d 186, 188, 179 Ark, 1087. 

Conn.—Stedman v. O'Neil, 72 A. 923, 
82 Conn. 199, 22 L.R.A.,N.S:, 1229. 

Del.—State v. Arnold, 27 A.2d 81, 83, 
3 Terry 47—State v. Elliott, 8 A, 
2d 873, 874, 1 Terry 250—Bowing 
V. Delaware Rayon Co., 192 A.. 

598, 600, 8 W.W.Harr. 33,9~Bid- 
dle V, Haldas Bros., 190 A. 588, 
594, 8 W.W.Harr-210. 

Ga. —^Norris v. Macpn Terminal Co., 
198 S.E. 272“’275, 68-Ga.App. 313. 

Ind.—Southern Ry, Co. v. Harpe, 68 
N.E.2d 34'6, 348, 223 Ind, 124. 

Ky.—Brooks-Calloway Co. v. CarfoU, 
29 S.w!2d 692, 23^ Ky. 41., 


Mich.—Grummel v. Decker, 292 N.W. 
562, 564, 294 Mich. 71—Mikulski 
V. Morgan, 256 N.W. 339, 268 Mich. 
314. 

Minn.—^Peterson v. Minneapolis St. 
By. Co., . 31 N.W.2d 905, 908, 226 
Minn. 27—Beckjord v. First Pres¬ 
byterian Church of Merriam Park, 
265 N.W.- 336, 196, Minn. 474. 

Mo,—Beckman v. Kinder, 165 S.W.2d 
311, 237 Mo.App. 62. . 

Neb.—Corpus Juris iuoted in Boh- 
mont V. Ik^oore, 295 N.W. 419, 422, 
423, 138 Neb. 784, 133 A.L.R. 270, 
rehearing denied 297 N.W. 559, 138 
Neb. 907, 133 A.L.R. 279. 

N.J.—Hempstead, v. Robinson, 61 A. 

' 2d 583, 584. 

N.Y.—Yashar v. Yakovac, 48 N.Y.S. 
2d i28, 133. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335. 
S.D.—Wittstruck v. Lee, 252 N.W. 
874, 877, 62 S.D. 290, 92 A.L.R. 
1361. 

Utah.—White v. Finney, 108 P.2d 
249, 99 Utah 484. 

45 C.J. p 628 note 22. 

Similar definitions 

U.S.—Beck V. Wings Field, D.C.Pa., 
35 F.Supp. 953, 954, reversed on 
other grounds, C.C.A.,',122 F.2d 114. 
Cal.—Bolar v. Maxwell Hardware 
Co., 271 P. 97, 98, 20.5 Cal. 396, , 60 
A.L.R. 429—Studer v. Southern 
Pac. Co., 63, P. 942, 943, 121 Cal. 
400, 66 Am.S.R. 25. 

Del.—Lynch v. Lynch,. 195 A. 799, 
802, 9 W.W.Harr. 1—^Hendrickson 
V. Continental Fibre Co., 140 A. 
659, 3 W.W.Harr. 564. 

Mich.—Carter v. C. F. Smith Co., 281 
N.W. 380, 381, 285 Mich. 621— 

Mikulski v. Morgan, 266 N.W. 339, 
268 Mich. 314. 

Minn.;—Mingo v. Extrand, 230 N.W. 

895,' 896, ISO Minn. 395. 

Miss.—Hammontree v. Cobb Const. 

Co., 162 So. 279, 282, 168 Miss. 844. 
Mo.—Mrazek v. Terminal R. Ass'n of 
St. Louis, 111 S.W.2d 26, 29. 341 
Mo. 1054, certiorari denied Ter¬ 
minal R. Ass'n of St. Louis v. 
Mrazek, 68 S.Ct. 760, 303 U.S. 656, 
82 L-Ed. 1116—Beckman v. Kinder, 
165 S.W.2d 311, 31^, 237 Mo.App. 
;62. 

N.Y.—Cordas v. Peerless Transp. 

;Co., 27 N.Y.S’.2d 198, 200. 

N.C.—Harper- v- Harper, 34 S.E.2d 
185, 188, 225 N.C. 260--Potter v. 
Atlantic Coa.st Line R. Co., 147 S. 
E. 698. 197 N.C, 17. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co.. 154 S.E. 645, 646, ,167 
S.C. 359. 

Va,—C. D. Kenny Co. v. Dennis, 189 
S.E: 164, 1'65, 167 Va. 417. 
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53. U.S.—Harris v. Union Pac. R. 
Co., C.C.Colo., 13 F. 591, 692, 4 Mc¬ 
Crary 454. 

Wis.—Vass V. Waukesha, 63 N.W. 
280, 90 Wis. 337, 341. 

54. U.S.—Baltimore & P. R. Co. v. 
Jones, D.C., 95 U.S. 439, 441, 24 L. 
Ed. 506—Interstate Circuit v. Le 
Normand, C.C.A.Tex., 100 P.2d.l60, 
161—Federal Ins. Co. v. Herreshoff 
Mfg. Co., D.C.R.I., 6 F.Supp. 827. 

Ariz.—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487, 488, 58 Ariz. 51, 138 A.L.R. 
866 , 

Ark.—Missouri Pac.. R. Co. v. Troy„ 
128 S.W.2d 1002, 1004, 198 Ark. 
359—St. ,Louis-San Francisco Ry. 
Co. V. Ward,. 124 S.W.2d 975, 977, 
197 Ark. 520—Self v. Kirkpatrick^ 
110 S.W.2d 13, 17, 194 Ark. 1014— 
Union Securities Co. v. Taylor, 48. 
S.W.2d 1100, 1101, 185 Ark. 737— 
J. E. Parham Const. Co. v. Parker, 
37 S.W.2d 879, 183 Ark. 673—Mos¬ 
ley v. Raines,. 37 S.W.2d 78, 183. 
Ark. 669—Arkansas Drilling Co. v,. 
Gross, 17 S.W.2d $89, 179 Ark. 631 
—Coca-Cola Bottling Co. v. Shipp,. 
297 SW. 856, 174 Ark. 130. 

Cal.—Fouch V. Werner, 279 P. 183,. 

186, 99 Cal.App. 557. 

Conn.—Pardo, v. Kaczorowskl, 32 A,. 

2d 643, 644, 130 Conn. 182. 

Iowa.—Buchanan v. Hurd Creamery- 
Co., 246 N.W. 41, 215 Iowa 415— 
Butters v. Chicago, M., St. P. & P.. 
, R. Co., 243 N.W. 597, 601, 214 Iowa 
700—Leete v. Hays, 233 N.W. 481, 
211 Iowa 379. 

Ky.—Chesapeake & O. Ry. Co. v., 
Craig. 17 S.W.2d 224, 22.9 Ky- 365. 
Md.—Minch v. Hilkowitz, 161 A. 164,. 
166, 162 Md. 649. 

Mont.—Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 145, 116 Mont. 6> 
—Kakos V. Bryam, 292 P. 909, 88 
Mont. 309—Zanos v. Great North¬ 
ern- Ry. Co., 198 P. 138, 140, 60 
Mont. 17. 

Neb.—Melcher v. Murphy, 31 N.W.2d 
411, 416, 149 Neb. 541—McCul¬ 

lough V. Omaha Coliseum Corpora¬ 
tion, 12 N.W.2d 639, 643, 144 Neb. 
92—Tite V. Omaha Coliseum Cor- 
poratioh, 12 N.W.2d 90, 94, 144 Neb. 
22, 149 A.L.R. 1164—Greco v. Shav¬ 
er. 2 N.W.2d 626, 528, 141 Neb. 1— 
Blanton v. Michael, Swanson 
Brady Produce .Co., 295 N.W. 883, 
884, 138 Neb. 883—Watenpaugh v. 
L. L. Coryell & Son, 283 N.W. 204, 
206, 136 Neb. 607—Eaton v. Mer-- 
ritt, 281 N.W. 620, 624, 135 Neb.. 
363. 

N.C.—'Henderson Chevrolet Co. v. 
Ingle, 162 S.E. 219, 220, 202 N.C,. 
158, 88 A.L.R. 477. 
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and circumstances is required, 

Many other definitions are in similar language, 
some including nothing more than the character of 


the act or omission as involving a lack* of care,^6 
and others including the element of loss or injury 
resulting from the act or omission.57 


Okl.—Itaimer v. Donelson, 199 P.2d 
1018, 1019—^Kelly v. Cann, 136 P.2d 
89*6, 899, 192 Okl. 446—Smith v. 
Rohl, 126 P.2d 61, 63, 190 Okl. 603 
—Union Transp. Co. v. Lamh, 123 
P.2d 660, 190 Okl. 327. 

S.C.—Jones v. American Fidelity & 
Cas. Co., 43 S.E.2d 355, 359, 210 S. 
C. 470. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Evans. 175 S.W.2d 249, 250, 
142 Tex. 1—^Buchanan v. Rose, 169 
S.‘W'.2d 109, 110, 138 Tex. 390— 
City of Waco v. Diamond, Com. 
App., 65 S.W.2d 272—Texas & N. 
O. R. Co. V. Blake, Civ.App., 175 

S. W.2d 683, 685, error refused— 
Lusk V. Onstott, Civ.App., 161 S. 
W.2d 819, 820—St. Louis, S. F. & 

T. Ry. Co. V. Williams, Civ.App., 
104 S.W.2d 103, 107, error dis¬ 
missed. 

Utah.—Passey v. Budge, 38 P.2d 712, 
85 Utah 37-r-Miller v. Southern 
Pac. Co., 21 P,2d 865, 871, 82 Utah 
46, certiorari denied Southern Pac. 
Co. V. Miller, 54 S.Ct. 207, 290 U. 
S. 697, 78 L.Ed. 600..'i - 
Va.—Moore v. Virginia Trust Co., 
50 S.E.2d 268, 1271, ,188 Va. 493. 
W.Va.—Otte v. Miller, 24 S.E.2d 90, 
93. 125 W.Va. 317. 

45 C.J. p 628 note 24, 

Similar definitions 

Ariz.—Stewart v. Smith, 200 P.2d 
353, 356, 68 Ariz. 91—Owl Drug Co. 

V. Crandall, 80 P.2d 952, 954, 62 
Ariz. 322, 120 A.L.R. 1521. 

Cal.—McKay v. Hedger, 34 P.2d 221, 

139 Cal.App. 2'66—Monti jo v. Sam¬ 
uel Goldwyn, Inc., of California, 
297 P. 949, 113 Cal.App. 57. 

Fla.—Russ V. State, 191 So. 296, 298, 

140 Fla. 217. 

Ga.—Southern R. Co. v. Chatman, 53 
S.E. 692, 697, 124 Ga. 1026, 6 L.R. 
A.,K.S.. 283, 289, 4 Ann.Cas. 675. 
Md.—^Vickers v. Starcher, 2 A.2d 678, 
175 Md. 522. 

Mich.—Koetsier v. Cargill Co., -217 N. 

W. 'SI, 62, 241 Mich. 370, 

JSTeb.—Meyers v. Keeld, 289 N.W. 797, 
799, *137 Neb. 428. 

N.Y.—^Daurizio v. Merchants' Des¬ 
patch Transp. Co., 274 N.T.S. 174, 
183, 152 Misc. 716. 

N.C.^—^Rea.v, Simowitz, 35 S,E.2d 871, 
874, 225 N.a 675, 162 A.L.R. 999 
—Threatt v. Railway Express 
Agency, 19 S.E.2d 873, 874, 221 N. 
C. 211—Wellons v. Sherrin, 14 S. 
E.2d 426, 427, 219 N.O. 476—Dia¬ 
mond V. McDonald Service Stores, 
191 S.E. 368, 359, 211 N.C.i 632— 
Cole V. Atlantic Coast Line R. Co., 
191 S.E. 353, 356, 211 N.C. 591. 
Ohio.-rr-Judt . V; Reinhardt Transfer 
Co., 17 .Ohio Supp, 106, 108. . 

Okl.—Phillips Petroleum Co. v. 


Stephenson, 129 P.2d 676, 676, 191 
Okl. 294, 

45 C.J. p 628 note 25. 

55. Kan.—^Welr v. Herbert, 61 P. 
582, 6 Kan.App. 596. 

56. U.S.—^Hewlett v. Schadel, 'C.C. 
A.Va., »68 F.2d 602, 505, 91 A.L.R. 
743. 

Ariz.—Campbell v. English, 110 P.2d 
219, 221, 56 Ariz. 549—Southern 

Pac. R. Co. of Mexico v. Gonzalez, 

61 P.2d 377, 48 Ariz. 260, 106 A.L. 

R. 1012—Salt River Valley Water 
Users’ Ass’n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 
11 P.2d 839, 40 Ariz. 282. 

Ark.—Guile v. Snyder, 263 S.W. 403, 
404, 165 Ark. 221. 

Cal.—Donnelly v. Southern Pac. Co., 
118 P-2d 465, 468, 18 Cal.2d 863— 
Spear v. Leuehberger, 112 P.2d 43, 
49, 44 Cal.App.2d 236—Jolley v. 
Clemens, 82 P.2d 51, 58, 28 Cal. 
App.2d 55—Barber v. Gordon, 295 
P. 377, 111 CahApp. 279—Fouch v. 
Werner, 279 P. 183, 186, 99 Cal. 
App. 657. 

Del.—Bowing v. Delaware Rayon 
Co., 192 A. 698, 600, 8 W.W.Harr. 
339. ^ 

Ill.—Loverde v. Consumers Petrole¬ 
um Co., 63 N.E.2d 673, 327 Ill.App. 
210 . 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 595, 162 Kan. 294. 

Ky.—Meeks Motor Freight & Ham’s 
Adm’r, 193 S.W.2d 745, 747, 302 Ky. 
71—Maise v. Imperial Oil Co., 137 

S. W.2d 1104, 1106, 282 Ky. 124. 

La.—State v. Vinzant, 7 So.2d 917, 

922, 200 La. 301—Anderson v. Lon- 
i don Guarantee & Acc. Co., App., 36 
So.2d 741, 747—Cassanova v. Par- 
amount-Richards Theatres, App., 
11 So.2d 238, annulled on other 
grounds 1’6 So.2d 444, 204 La. 813 
— Riche V. Thompson, App., 6 So.2d 
666, 569—Bamburg v. Standard Oil 
Co. of Louisiana, App., 199 So. 4*11, 
412—Lipscomb v. Standard High¬ 
way Co., 124 So. 166, 11 La.App. 
608—^New Orleans, etc., R. Co. v. 
McEwen, 22 So. 675, 680, 49 La. 
Ann. 1184, 38 L.R.A. 134. 

Me.—Kennebec Towage Co. v. State, 

62 A.2d 166, 169: 

Mass.—Bergeron v. Forest, 124 N.E. 

74, 85. 233 Mass. 392: 

Mich.—^Perch V. New York Cent. R. 
Co., 293 N.W. 778, 781, 294 Mich. 
227, followed In Balicki v. New 
York Cent. R. Go., 293 N.W. 892, 
294 Mich. 639—^Hale v. Cooper,- 261 
N.W. 64, 57, 271 Mich. 348, ad¬ 
hered to 263. N.W.' 769, 271 Mich. 
348—^De Jager v. Andringa, 217 N. 
W. 332, 333, 241 'Mich. 474. 

Mo.—Blunk V. Snider, 111 :S.*W’.2d | 
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163, 342 Mo. 26—Arnold v. May De¬ 
partment Stores Co., 85 S.W.2d 748, 
753,' 337 Mo. 727—Daugherty v. 
Spuck Iron & Foundry Co., App., 
175 S.W.2d 45, 51. 

Mont.—^In re Mullen's Estate, 33 P. 

2d 270, 272, 97 Mont. 144. 

N.H.—^Bouley v. Tilo Roofing Co., 10 
A.2d 219, 220, 90 N:H. 402. 

N.Y.—Halverson v. 562 West 149th 
Street Corporation, 47 N.E.2d 685, 
'687, 290 N.Y. 40, motion granted 
49 N.E.2d 626, 290 N^.Y. 670—Tedla 

V. Ellman, T9 N.E.2d‘987, 990, 280 
N.Y. 124—Gildon Holding Corpora¬ 
tion V. New York & Queens Transit 
Corporation, 284 N.Y.S. 539, 541, 
167 Misc. 644. 

Ohio.—Leopold v. Williams, 8 N.E. 
2d 476, 479, 54 Ohio App. 540— 
May v. Yurek, 168 N.E. 59, 60, 32 
Ohio App. 293. 

Okl.—Wright v. Clark, 61 P.2d 192, 
177'Okl. 628. 

R. I.—Therrien v. First National 
Stores, 6 A.2d 731, 734, 63 R.I. 44 
—Tower v. Providence, etc., R. Co., 
2 R.I. 404, 409. 

S. C.—Jones v. American Fidelity & 
Cas. Co., 43 S.E.2d 355, 359, 210 
S.C. 470. 

Tenn.—Dixon v. Lobenstein, 132 S. 

W. 2d 215, 216, 175 Tenn. 105— 
lilinois Cent. R. Co. v. Nichols, 118 
S.W.2d 213, 217, 173 Tenn. 602— 
Marion Const. Co. v. Steepleton, 14 
Tenn.App. 127, 143—Nashville, C. 
& St, L. Ry. V. Mayo, 14 Tenn. 
App. 28, 36. 

Tex.—^Hughes Production Co. v. Ha¬ 
gan, Civ.App., 114 S.W.2d 326, 331, 
error dismissed—St. Louis, S. F. 

‘ & T. Ry. Co. V. Gore, Civ.App., 69 
S.W.2d 186, 188, error dismissed— 
Gulf, C. & S. F. Ry. Co. v. Hitt, 
Civ.App., 6p S.W. 2d 864— Corpus 
Juris cited in Dallas Ry. & Ter¬ 
minal Co. V. Travis, Civ.App., 4'6 
S.W.2d 743, 745, affirmed 78 S.W. 
2d 941, 125 Tex. 11—Young v. 

State, 47 S.W.2d 320, 120 Tex.Cr. 
39. 

Va.—Acme Markets v. Remschel, 24 
S.E.2d 430, 434, 181 Va. 171—Jack- 
son V. Chesapeake’ & O. Ry. Co., 20 
jS.E.2'd 489, 491, 179 Va. 642—Boggs 
i V. Plybdn^ 160 S.E. 77, 80, 157 Va. 

' 30. 

45 C.J. p 629 note 27. , ' 


57. U.S.—Kapp y. EJ. I. Du Pont De 

Nemours & Co., D.C.Mich., 67 
Supp. 32, 36. 

Ga.—Southern R. Co. v. Chatman, 53 
' s:E. 692, 697, 124-Ga.- 1026, *6 L.R. 

A.iN.S., 283i-4 AnmCas. 675. 
Md.-^Minch v. Hilkowitz, 161 A. 164, 

; 165, 162 Md. 649: - 
Mich^—^People w. McMurchY, 228 N. 
W. 723, Y49 Mich; 147. 
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Judge Cooley, in his work on Torts, defines neg¬ 
ligence as ''the failure to observe, for the protec¬ 
tion of the interests of another person, that degree 
of care, precaution and vigilance which the cir¬ 
cumstances justly demand, whereby such other per¬ 
son suffers injury and this definition has been 
adopted or quoted with approval in a large number 
of cases^^ and characterized as the .best defini¬ 
tion.^® 

(3) Particular Characteristics 

Negligence is a tort, and is characterized by inad¬ 


vertence, heedlessness, thoughtiessness, inattention, and 
the like. 

Negligence is a tort,®i a wrong independent of 
contract,®^ although it may also be a breach of con¬ 
tract if the contract itself calls for care.®^ While 
negligence is predicated on want of care,®^ and lia¬ 
bility therefor is based on a want of proper care,®^ 
negligence is not the want of all care.®® It is ordi¬ 
narily the result of carelessness,®'^ and is charac¬ 
terized chiefly by inadvertence, thoughtlessness, in¬ 
attention, and the like;®® it presumes heedlessness, 
carelessness, and even recklessness,®® and is incon¬ 
sistent with the exercise of ordinary care.”^® 


^hio.—Dudakunst v. McDonald, 13 
Ohio Supp. 25, 28. 

45 C.J. p 631 note 29. 

Injury to person complaining gener¬ 
ally see infra § 6. 

68. Cooley Torts (3d ed), pp 1324, 
1325. 

59, Ark.—Blakemore v. Stevens, 67 
S.W.2d 733, 734, 188 Ark. 755. 

Cal.—Coughman v. Harman, 26 P.2d 
851, 853, 135 Cal.App. 49—^Wolfsen 
V. Wheeler, 19 P.2d 1004. 1007, 130 
Cal.App. 475—Cooley v. Brunswig 
Drug Co., 157 P. 13, 15, 30 Cal.App. 
58. 

Colo.—Roessler v. O'Brien, 201 P.2d 
901, 903—Colorado Springs, etc., R. 
Co. V. Allen, 136 P. 790, 793, 55 
Colo. 391. 

Del.—Thompson v. Cooles, 180 A. 

522, 525,' 7 W.W.Harr. 83. 

Fla.—Russ V. State, 191 So. 29'6, 298, 
140 Fla. 217. 

Mich,—Hanna v. McClave, 263 N.W. 

742, 743, 273 Mich. 671. 

Mo.—Niedner v. Wabash R. Co., App., 
219 S.W.2d 886, 889. 

ISr.C.—Henderson Chevrolet Co. v. 
Ingle, 162 S.E. 219, 220, 202 N.C. 
158, 88 A.L.R. 477—Broughton v. 
Standard Oil Co. of New Jersey, 
159 S.E. 321, 201 N.C. 282. 

N.D.— Corpus Juris cited in Halver¬ 
son V. Zimmerman, 232 N.W. 764, 
757, 60 N.D. 113. 

Pa._Caulton v. Eyre & Co., 199 A. 

136, 138, 330 Pa. 386. 

.S.C.—Ford V. Atlantic Coast Line R. 
Co., 168 S.E. 143, 180, 169 S.C. 41— 
Key V. Carolina & N. W. Hy. Co., 
162 S.E. 682, 693, 165 S.C. 43. 

Wyo.— ^Corpus Juris cited in Hilde¬ 
brand V. Chicago, B. & Q. R. R., 17 
P.2d 651, 668, 45 Wyo. 175. 

45 C.J. p 631 note 31. 

.Similar definitions 

Fla.—Seaboard Air Line Ry. Co. v. 
Watson, 137 So. 719, 722, 103 Fla. 
477, appeal dismissed 53 S.Ct. 32, 
287 US. 86, 77 L.M. ’lSO, 86 AX.R. 
174—^Atlantic Coast Line R. Co. v. 
Watkins, 121 So. 95, 99, 97 Fla. 350. 
La.—State v. Vinzant, 7 . So.2d 9l7, 
922, 200 t.a. 30il . ' .. 

Mo.—W6hcker v. Missouri, etc., R. 
Co., 70 S.W. 146, 169 Mo. 692-^ 


Beckman v. Kinder, 165 S.W.2d 311, 
237 Mo.App. 52. 

60. N.T.—Keefe v. Straus, 155 N.Y. 
S. 530,. 91 Misc. 627. 

N.C.—Broughton v. Standard Oil Co. 
of New Jersey, 159 S.E. 321, 201 N. 
C. 282. 

61. Cal.—^Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 468, 18 CaL2d 
863. 

Minn.—Murphy v. Barlow Realty 
Co., 289 N.W. 563, 666, 206 Minn. 
627. 

Mo.—Lentz v. Schuerman Bldg. & 
Realty Co., 220 S.W.2d '68, 60— 
Pearson v. Kansas City, 55 S.W.2d 
485, 489, 331 Mo. 885—Schnitzer v. 
Excelsior Powder Mfg. Co., App., 
160 S.W.2d 282, 284. 

Tex.—^Abilene & S. Ry. Co. v. Her¬ 
man, Civ.App., 47 S.W.2d 915, 918. 
45 C.J. p 634 note 78. 

Invasion of legal rights 

Negligence involves a tortious in¬ 
vasion of legal rights or interests of 
another. 

Mich.—Hale v. Cooper, 261 N.W. 54, 
57, 271 Mich. 348, adhered to 263 
N.W. 769, 271 Mich. 348. 

N.Y.—^Palsgraf v. Long Island R. 
Co., 162 N.E. 99, 248 N.Y, 339, 69 
A.L.R. 1263, reargument denied 164 
N.E. 564, 249 N.Y. 611. 

Wis.—Osborne v. Montgomery, 234 
N.W. 372, 376, 203 Wis, 223. 
Involves idea of fault 
Minn.—Rue v. Wendland, 33 N.W.2d 
693, 595, 226 Minn. 449. 

Actor’s recognition as to his conduct 
An actor should recognize that his 
conduct involves a risk of causing an 
invasion of another's interest, if a 
person, possessing such perception 
of the surrounding circumstances as 
a reasonable man would have, or 
such superior perception as the actor 
himself has, and, possessing such 
knowledge of other pertinent mat¬ 
ters as a reasonable man would have 
or such superior knowledge as the 
actor himself has, and correlating 
such perception and knowledge with 
reasonable intelligence and judg¬ 
ment, would infer that the act cre¬ 
ates an appreciable chance of caus¬ 
ing such Invasion.—^Holler v. Low¬ 
ery, 200 A. 353, 357, irs Md. 149. 

3 ( 39 '^ 


62. N.Y.—Matusow v. Camp Orin- 
sekwa, 280 N.Y.S. 626, 628, 155 

Misc. 452. 

Duty as contractual or noncontrac¬ 
tual see infra § 4. 

63- N.Y.—Matusow v. Camp Orin- 
sekwa, 280 N.Y.S. 626, 628, 155 

Misc. 452. 

64. Mich.—Herter v. City of Detroit, 
222 N.W. 774, 775, 245 Mich. 425. 

(Hst or essence 

Cal.—Damgaard v. Oakland High 
School Dist. of Alameda County, 
298 P. 983, 212 Cal. 316—Davidson 
V. American Liquid Gas Corpora¬ 
tion, 89 P.2d 1103, 1105, 32 Cal.App. 
2d 382. 

Neb.—Fahrenbruch v. Peter Kiewit 
Sons' Co., 27 N.W.2d 680, 681, 148 
Neb. 460—Fulcher v. Ike, 6 N.W. 
2d '610, 611, 142 Neb. 418. 

65. U.S.—King v. Columbian Carbon 
Co., C.C.ATex., 152 F.2d 636. 

Ala.—Terrell v. Alabama Water 
Service Co., 15 So.2d 727, 729, 245 
Ala. 68. 

N.J.—Monaco v. Comfort Bus Line, 
49 A.2d 146, 149, 134 N.J.Law 553. 

66. Mich.—Hanna v. McClave, 263 
N.W. 742, 743, 273 Mich. 571. 

67. Ariz.—Lutfy v. Lockhart, 295 P. 
975, 978, 37 Ariz. 488. 

68. Ark.—Seaman Store Co. v. Bon¬ 
ner, 113 S.W.2d 1106, 1109, 195 Ark. 
563. 

Del.—State v. Arnold, 27 A.2d 81, 83, 

3 Terry 47—Massey v. Worth, 197 
A. 673, 677, 9 W.W.Harr. 211. 

Mich.—People v. Orr, 220 N.W. 777, 
779, 243 Mich. 300. 

W.Va.—Patton v. City of Grafton, 
180, S.E. 267, 269, 116 W.Va. 311. 

68. Ill.—Brewster v. Rockford Pub¬ 
lic Service Co., 267 Ill.App. 182, 
189—Burns v. Chicago & A. R. Co., 
229 Ill.App. 170, 190. 

Mo.—Connole v. East St. Louis & S. ' 
Ry. Co., 102 S.W.2d 581, 586, 340 
Mo. 690, stating Illinois law. 

70. Cal.—Columbia Laboratories v. 
California Beauty Supply Co., 148 
P.2d 16, 18, 24 Cal.2d 114—Adams 
V. Dow Hotel, 7'6 P.2d 210, 211. 25 
Cal.App.2d 61. 



NEGLIGENCE 


65 C.J.S. 


§ 1 


It has been declared that the theorists are divid¬ 
ed on the question whether negligence is a state of 
mind or is conduct but it has been said that neg¬ 
ligence consists of conduct, and not of what may 
have caused such conduct,'^2 and negligence has been 
defined as conduct unaccompanied by that degree of 
consideration attributable to the man of ordinary 
prudence under the circumstances,'^^ and as con¬ 
duct unaccompanied by that anxious consideration 
of consequences which is called care.'^^ While neg¬ 
ligence is never imputed to anyone in advance of 
the negligent act,^^ it is said to be not the act it¬ 
self, but the fact which defines the character of the 
act, and makes it a legal wrongnegligence has 
to do with the quality of the act or omission in 
question.*^ 

It has been said that negligence is a positive 
wrong the contrary has also been held,*^2 

and it has been said that negligence is not a posi¬ 
tive thing,80 that it is negative in its nature^i or 
character,82 to the extent that it is misconduct with¬ 
out the element of intent to injure.88 

Danger of itself is not negligence. 84 

Md.—Holler v. Lowery, 200 A. 353, 

356, 175 Md. 149. 

71. W,Va.—Patton v. City of Graft¬ 
on, 180 S.E. 267, 269, 116 W.Va. 311. 

72. U.S.—Kirby v. Turner-Day & 

Woolworth Handle Co., D.C.Tenn., 

50 F.Supp. 469, 470. 

Type of liability forming conduct 
Iowa,—Ryan v. City of Emmets- 
burg, 4 N.W.2d 435, 439, 232 Iowa 
600. 

73. W.Va.—Patton v. City of Graft¬ 
on, 180 S.E. 267, 116 W.Va. 311. 

74. W.Va.—^Patton v. City of Graft¬ 
on, supra. 

75. U.S.—Stoffel V. W. J. McCahan 
Sugar Refining & Molasses Co., D. 

C.Pa., 36 E.2d 602, affirmed, C.C.A., 

W. T. McCahan Sugar Refining & 

Molasses Co. v. Stoffel, 41 F.2d 651. 

76. Cal.—Fackrell v. City of San 
Diego, 157 P.2d 625, 632, 26 Cal.2d 
196,. 158 A,L.R. 773—Stephenson v. 

Southern Pac. Co., 34 P. 618, 620, 

36 P. 407, 102 Cal. 143—McAllister 
V. Brown, 299 P. 753, 114 Cal.App. 

239. 

Tex.—Metzger v. Gambill, Civ.App., 

37 S-W.2d 1077, 1078, error re¬ 
fused. 

77. Tex.—Texas & P. Ry. Co. v. 

Murphy, 4'6 Tex. 356, 366, 26 Am. 

R. 272—Texas & IsT- O. R. Co. v. 

Sturgeon, Civ.App., 177 S.W.2d 
340, 344, reversed on other grounds 
177 S.W.2d 264, 142 Tex. 222. 

"ISTegligence, in one sense, is a 

quality, attaching to acts dependent 


(4) Standard; Test 

The test or standard of negligence is the exercise 
of ordinary or reasonable care, or the conduct of ordU 
narily or reasonably prudent persons in like circum- 
stancesl * 

No absolute standard can be fixed by law,85 and 
no mathematically exact formula can be laid down 
by which negligence or lack of it can be infallibly 
measured in a given case;86 but the standard to 
test the question of negligence vel non is the com¬ 
mon experience of mankind.87 The rules which de¬ 
termine the negligence of conduct threatening harm 
to another’s interest in the physical condition of 
land and chattels are the same as those which de¬ 
termine the negligence of conduct which threatens 
bodily harm.8S Whether given conduct is negli¬ 
gent is to be determined not alone with reference 
to its probable effect on a person who is actually in¬ 
jured by it, but also with reference to the probable 
effect on other persons of the possible alternative 

conduct 8 9 , 

The standard of negligence is that of reason- 
able^O or ordinary^! care. The standard to which 
one is held is found in the conduct of a reasonably 
prudent person,or the conduct of a reasonable 

ing Co., 127 A. 615, 616, 282 Pa. 8; 
38 A.L.R. 666. 

86. Pa.—Caulton v. Eyre & Co., 199 
A. 136, 138, 330 Pa. 385. 

Ga.—^Whitaker v. Jones, McDou- 
gald, Smith, Pew Co., 26 S.E.2d 645, 
69 Ga.App. 711—^Norris v. Macon 
Terminal Co., 198 S.E. 272, 58 Ga. 
App. 313, 317. 

N.J.—Niles V. Phillips Express Co.„ 
193 A. 183, 186, 118 N.J.Law 455. 
N.Y.—^In re Smith's Estate, 266 N.Y. 
S. 666, 669, 148 Misc. 585, affirmed 
282 N.Y.S. 845, 24-6 App.Div. 563. 
Tex.-—Great Atlantic & Pacific Tea 
Co. V. Evans, 175 S.W.2d 249, 251. 
142 Tex. 1. 

88. N.J.—Ettl V. Land & Loan Co., 5 
A.2d 689, 691, 122 N.J.Law 401. 

89. Mass.—Quinby v. Boston & M. 
R. R, 61 N.E.2d 853, 857, 318 Mass. 
438, 160 A.L.R. 724—Hoosac Tun¬ 
nel & W. R. Co. V. New England 
Power Co., 42 N.E.2d 832, 835, 311 
Mass. 667. 

90. Me.—Arnst v. Estes, 8 A.2d 201, 
136 Me. 272. 

Mich.—Pulford v. Mouw, 272 N.W. 
713, 714, 279 Mich. 376. 

91. Ill.—Sheppard v. Cummings, 57 
N.E.2d 907, 908, 324 Ill.App, 227— 
Sphmidt V. Anderson, 21 N.E.2d 
825, 835, 301 Ill.App. 28. 

Ohio.—Smith v. Toledo & O. C. R, 
Co., 15 N.E.2d 134, 138, 133 Ohio 
St 598. 

Wis.:—^‘Osborne v. Montgomery, 234 
N.W. 372, 376, 203 Wis. 223. 

92. Del.—Lynch vs. Lynch,, 195 A. 


upon, and arising out of, the duties 
and relations of the parties con¬ 
cerned."—Michels v. Boruta, Tex. 
Civ.App., 122 S.W.2d 216, 219. 

78. Mo.—Poster v. Modem Wood¬ 
men of America, 138 S.W.2d 18, 25, 
235 Mo.App. 386—Porck v. Pruden¬ 
tial Ins, Co. of America, 66 S.W.2d 
983, 984, 228 Mo.App. 316. 

79. Mo.—Blunk v. Snyder, 111 S. 
W.2d 163, 165, 342 Mo. 26. 

SO. Wash.—Sellman v. Hess, 130 P. 
2d 688, 689, 16 Wash.2d 310— 

Pinckard v. Pease, 197 P. 49, 50, 
115 Wash. 282. 

81. Cal.—Giminez v. Rissen, 55 P. 
2d 292, 296, 12 Cal.App.2d 152, mod¬ 
ified on other grounds 56 P.2d 299, 
12 Cal.App.2d 152. 

La.—State v. Vinzant, 7 So.2d 917, 
922, 200 La. 301. ■ 

82. U.S.—^Davenport v. Southern R. 
Co., S.C., 135 P. 960, 967, 68 C.C.A. 
444. 

Cal,—Lennon v. Woodbury, 40 P.2d 
292, 293, 3 Cal.App.2d 595—Turner 
V. Standard Oil Co., 25 P.2d 988, 
989, 134 Cal.App. 622. 

Del.—State v. Arnold, 27 A.2d 81, 83, 
3 Terry 47. 

83. Cal.—^Frisvold v. Leahy,. 60 P. 
2d 161, 154, 15 Cal.App.2d 752. 

Intent, generally see infra § 3. 

84. Miss.—Campbell v. Willard, 39 
So.2d 483, 484, 206 Miss. 783. 

85. Pa.—Maternia v. Pebn,sylvania 
,R. Co., 6'5 A.2d 233. 235, 358 Pa. 
i49—^Fredericks v. Atlantic Refin- 


87. 
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man^^ in like circumstances,^^ or the conduct of 
an ordinarily prudent man und^r the circumstanc¬ 
es,^^ or the care which a person of reasonable or 
ordinary prudence would have exercised in the same 
or similar circumstances.^® The conduct of the 
actor is not to be gauged by his own standard 
the legal standard of conduct is not the opinion of 
the individual.^® Whether a certain course of con¬ 
duct is negligent must be determined by the stand¬ 
ard fixed by law without regard to any private rules 


of a party.95 

Test, Questions of negligence must be deter¬ 
mined with reference to standards of conduct pre¬ 
scribed by law,i and the test of negligence is the 
exercise of ordinary care,2 or of the care of a rea¬ 
sonable and prudent man under the circumstances,® 
or the degree of care that the law requires a per¬ 
son to exercise under the circumstances,^ and neg¬ 
ligence is gauged according to the acts of ordina¬ 
rily prudent persons under the circumstances.® The 


799, 802, 9 W.W.Harr. 1—South 
Atlantic S. S. Co. of Delaware v, 
Munkacsy, 187 A. 600, 7 W.W.Harr. 
SSO, certiorari denied 57 S.Ct. 233, 
299 U.S. 607, 81 L.Ed. 448. 

Iowa.—Graves v. Chicago, R. I. & 
P. Ry. Co., 222 N.W. 344, 348, 207 
Iowa 30. 

K.C.—Diamond v. McDonald Service 
Stores, 191 S.E. 358, 211 N.C. 632. 
S3. Ind.—Cushman Motor Delivery 
Co. V. McCabe, 36 N.E.2d 769, 775, 
219 Ind. 156. 

Who is reasonable man 

The reasonable man is a person 
who pays reasonable regard to the 
safety of others.—Cushman Motor 
Delivery Co. v. McCabe, supra. 

94 . va.—Moore v. Virginia Transit 
Co., 50 S.E.2d 268, 188 Va. 493. 

95. Minn.—Olson v. Duluth, M. & I. 
R. Ry. Co., 6 N.W.2d 492, 497, 213 
Minn. 106. 

96. Md.—State, for Use of Cheno- 
weth, V. Baltimore Contracting 
Co., 6 A.2d '625, 633, 177 Md. 1. 

Minn.—Taylor v. Northern States 
Power Co., 264 N.W. 139, 142, 196 
Minn. 22. 

—Rea V. Simowitz, 35 S.E. 2d 
871, 874, 225 N.C. 675, 162 A.L.R. 
999 —Diamond v. McDonald Service 
Stores, 191 S.E. 358, 369, 211 N.C. 
€32. 

Pa.—^Kirr v. Suwak, 9 A.2d 735, 738, 
336 Pa. 561. 

Similar statements of standard 

Cal.—Keller v. Markley, 122 P.2d 
614, 618, 50 Cal.App.2d 155—Lolli 
V. Market St. Ry. Co., 110 P.2d 
436, 437, 43 Cal.App.2d 166—Fouch 
V. Werner, 279 P. 183, 186, 99 Cal., 
App. 657. 

" jq-.C. — Rea V. Simowitz, 36 S.E. 2d 
871, 874, 225 N.C. 575, 162 A.D,R. 
999—Henderson Chevrolet Co. v. 
Ingle, 162 S.E. 219, 220, 202 N.C. 
158, 88 A.L.R. 477. 

•Ilex.—Cross v. Wichita Falls & S, R. 
Co., Civ.App., 140 S.W.2d 567, 568 
—Gulf, C. & S. F. Ry. Co. V. Bell, 
Civ.App., 101 S,W.2d 363, error dis-, 
missed. 

W’.Va.—Mercer Funeral Home v. Ad¬ 
dison Bros. & Smith, 1'63 S.E. 439, 
440, 111 W.Va. 616. 

The presence of nnnsnal or extra, 
ordinary circumstances affecting the 
transaction will always modify the 


application of the general rule.— 
Lolli V. Market St. Ry. Co., 110 P.2d 
436, 437, 43 Cal.App.2d 166—Fouch 
V. Werner, 279 P. 183, 186, 99 Cal. 
App. 657. 

97. Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 
604, 605, 7 W.W.Harr. 580, certio¬ 
rari denied 57 S.Ct. 233, 299 U.S. 
607, 81 L.Ed. 448. 

93. Minn.—OlsOn v. Duluth, M. & I. 

R. Ry. Co., 5 N.W.2d 492. 496, 213 
Minn. 106. 

“The standard of conduct . 
is an external standard, and takes 
no account of the personal equation 
of the man concerned.”—The Ger¬ 
manic, N.T., 25 S.Ct. 317, 196 U.S. 
589, 596, 49 L.Ed. 610. 

99. Tenn.—^Epstein, Henning & Co. v. 
Nashville, C. & St. L. By. Co., 4 
Tenn.App. 412. 

1 . N.T.—^In re Smith's Estate, 266 
N.T.S. 6'66, 669,, 148 Misc. 685, af¬ 
firmed 282 N.T.S. 845, 246 App.Div. 
563. 

jq-.X).—Clark v. Feldman, 224 N.W. 
167, 57 N.D. 741. 

2. U.S. — Luper Transp. Co. v. 

Barnes, C.ATex., 170 F.2d 880, 881. 

Tex.—Hooks v. Orton, Civ.App., 30 

S. W'.2d 681, 684. 

3. Mo,—Panke v. Shannon, 212 S. 
W.2d 792, 794. 

Okl,—Martin v. McLain, 87 P.2d 1075, 
1076, 184 Okl. 418. 

Equal negligence of others 

If one accused of causing injury 
did not use care which ordinarily 
prudent person would and should 
have used under the existing circum¬ 
stances, h^ is negligent, although 
it may be shown that others were 
equally as negligent.—Jonesboro 
Compress Co, v. Hall, 13 S.W.2d 298, 
299, 178 Ark., 763. 

4. Cal.—^Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 469, 18 Cal.2d 

j 863. 

: Pa.—Edwards v. Graul, Com.Pl., 7 
Sch.Reg. 313. 

5. U.S.—Meyers v. Pittsburgh S. S. 
Co., C.C.A.Ohio, 165 F.2d 642, 644 
-r-Whicher v. Phinney, C.C.A.N.H., 
124 F.2d 929, 932. 
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Ark.—Bradley Lumber Co. of Arkan¬ 
sas V. Clanton,- 14'7 S.W.2d 14, 16, 
201 Ark. 657—^McEachin v. Mar¬ 
tin, 102 S.W,2d 864, 870, 193 Ark. 
787—Blakeley & Son v. Jones, 57 
S.W.2d 1032, 1033, 186 Ark. 1169. 
Cal.—Kersten v. Toung, 125 P.2d 
501, 504, 52 Cal.App.2d 1—Martin 
V. Fox West Coast Theatres Cor¬ 
poration, 108 P.2d 29, 41 Cal.App.2d 
925. 

Conn.—Pleasure Beach Park Co. v. 
Bridgeport Dredge & Dock Co., T66 
A. 691, 693, 116 Conn. 496. 

La.—Gunn v. Saenger-Ehrlich Enter¬ 
prises, App., 192 So. 744, 745— 
Stroud V. Davis-Lawhead Funeral 
Home, App., 154 So. 476. 

Miss.—Mississippi Power & Light 
Co. V. Sumner Gin Co., 127 So. 284, 
286, 156 Miss. 830. 

N.J.—^Niles v. Phillips Express Co., 
193 A. 183, 186, 118 N.J.Law 455. 
N.T.—Margulies v. Denner, 56 N.T. 
S.2d 856, 857, 185 Misc. 139, modi¬ 
fied on other grounds 65 N.T.S.2d 
441, 271 App.Div. 827, affirmed 74 
N.E.2d 481, 297 N.T. 562—In re 
Smith's Estate, 266 N.T.S. 666, 6'69, 
148 Misc. 585, affirmed 282 N.T.S. 
845, 246 App.Div. 563. 

Or.—Lindekugel v. Spokane, P. & S. 
Ry. Co., 42 P.2d 907, 911, 149 Or. 
634, 99 A.L.R. 721. 

Pa.—Frank v. Markley, 173 A. 186, 
188, 315 Pa. 257. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, Civ.App., 
3 S.W.2d 106, 107, error refused. 

Apparent circumstances 

The test of negligence or absence 
thereof is what an ordinarily pru¬ 
dent person would have done under 
the circumstances as they appeared 
to exist at time of alleged negligent 
act.—Hogue v. Colorado & S. Ry. Co., 
136 P.2d 276, 277, 110 Colo. 652— 
Colorado, etc., Ry. Co. v. Honaker, 
19 P.2d 769, 764, 92 Colo. 239. 

Where plaintiff has made out a prl. 
ma facie case for recovery for inju¬ 
ries caused by alleged negligence of 
defendant, defendant may escape lia¬ 
bility by showing that he exercised 
all the care commensurate with the 
damages to be apprehended, which 
careful and prudent men would have 
exercised under the circumstances.— 
White V. Finney, 108 P.2d 249, 254, 
99 Utah 484. 
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test is not a rigid rule® unless of statutory law,*^. 
and the failure to exercise reasonable care in ^:he 
abstract is not the fundamental test, but such failure 
under the particular circumstances.^ 

Common-law and statutory standards, ■ It has 
been held immaterial to the question of negligence 
whether the violated standard of conduct is estab¬ 
lished by statute or by the common law as long as it 
is established by either,^ but other authority holds 
that the term ^'negligence’’ includes only the causal 
violation of the common-law standard of care.^O It 
has also been held j:hat, while the violation of a stat¬ 
ute or a municipal ordinance adopted for the safety 
of the public is negligence, this is not the exclusive 
standard to which the conduct of a responsible 
party must conform to avoid being negligent,and 
that in common-law actions the alleged negligence 
is based on conduct contrary to that of the ordi¬ 
nary individual under the same or similar circum¬ 
stances, while in statutory negligence the complaint 


is, against the violation of, some statutory, regula¬ 
tion enacted for the safety of the public.^^, 

(5) Effect of Circumstances 

Whether negligence exists in a particular case must 
be determined by a consideration of ail the attendant 
dr surrounding facts and circumstances. 

What constitutes negligence varies under differ¬ 
ent conditions ,*13 in determining whether negli¬ 
gence exists in a particular case, or whether a giv¬ 
en act or course of conduct amounts in law to neg¬ 
ligence, all the attendant or surrounding facts and 
circumstances must be taken into account.i^ An 
act or omission which‘would clearly be negligence 
under* some circumstances,' qr in some situations, 
might not be negligence under other circumstances 
and surroundings, or in other situations,!® and the 
converse is likewise true.!® The application of the 
term _''negligence” depends on Jhe situation of the 
parties and the degree of care and vigilance which 
the circumstances reasonably impose.^'^ 


6. La.—Stroud v. Davis-Lawhead 
Funeral Home, App., 154 So, 476, 

478. 

7. La.—Stroud v. Davis-Lawhead 
Funeral Home, supra. 

Criminal statutes not controlling^ 
The standard to determine wheth¬ 
er the omission to do something 
which a reasonably prudent person 
should have done or refrained from 
doing under certain circumstances is 
negligence in a civil action is not 
necessarily regulated by criminal 
statutes.—^Armstrong v. Allen, 171 
P,2d 552, 75 Cal.App.2d 514. 

8 . U.S.—Smith v. Philadelphia 
Transp. Co., C.A.Pa., 173 F.2d 721, 

, 725. 

9. U.S.—^Armit v. Loveland, C.C.A. 

■ Pa., 115 F.2d 308. 

Violation of statute generally see in¬ 
fra § 19. 

id. N.H.—Frost V. Stevens, 184 A. 
869, 872, 88 N.H. 164. 

11. Va.—Moore v, Virginia' Transit 
Co., 50 S.E.2d 2'68, 271, 188 Va. 493. 

12. Ohio.—Oyster v. Kuhn, 32 N.E. 
2*d 80, 83, 65 Ohio App.’533.- 

13. U.S.—-The city of Harvard, D.C. 
N.Y., 52 F.2d',461, 461 

14. XJ.S.—Luper Transp. Co. v. 

Barnes, C.A.Tex., 170 F.2d 880, 881 
—The City of Harvard, D.C.N.T., 
,62 F.2d 46.1, 462. ' , 

Cal.—Toschi V. Christian, 149 P.2d 
848, 852. 24 CaL2d 354—Erpmolo v. 
Southern Pac. Co., App., 204 P.2d 
.4.27, ,429—Conroy v. .Perez, 148 P. 
2d ,680. 684,. 64 pa]..App.2d 217— 
Fpuch V, Werner, ^2.79 P., 183, 186, 
99 Cal.App. 557. > 

Del.—Lynch v. -Lynch, ,195 A. 799, 
8 O 2 ; 9 W.W.Harr. 1. . . , , r 


Idaho.—Pittman, v.. Sather, 188 P.2d 
600, 607, 68 Idaho 29. 

Ill.—Crowe Name Plate & Mfg. Co. 

V. Dammerich, 279 Ill.App. 103. 
Md.—Holler V. Lowery, 200 A. 853, 
356, 175 Md. 149. 

Miss.—^Mississippi Power & Light 
Co. V. Sumner Gin Co., 127 So. 284, 
286, 156 Miss. 830. 

Mo.—Rouchene v. Garhble Const. Co., 
89 S.W.2d 68. 61, 338 Mo. 123— 
Niedner v. Wabash R. Co., App., 
219 S.W.2d 8$B, 889. 

Neb.—McClelland v. Interstate 

Transit Lines, 6 N.'W.2d 384, 38'6, 

. 142 Neb. 439. 

N.X—Niles V. Phillips Express Co., 
.193 A. 183, 186. 118 N.J.Law 45,5. , 
S,.C.—Jones V., American Fidelity & 
Cas. Co., 43 S.E.2d 355, 359, 210 S. 
C. 470—Moody v. Dillon Co,.. 43 
S,R2d 201, 203, 210 S.C. 458—Cook 
V, Atlantic. Coast Line R. Co.; 1,2.. 
S.E.2d 1, 5, 196 S.C. 230, IS'3 A.L.R. 
1144—Shields, v. Chevrolet Truck, 
12 S.E.2d 19, 23, 195. S.C.- 437. 

Tex.—Great Atlantic. & Pacific Tea 
Co, V. Evans, 175 S.W.2d 249, 250, 
142 Tex, 1—Hooks v. Orton, Civ. 
App., 30 S.W.2d 681, 684. , . \ 

45 C.J. p 690 note 22. T i 

CoaditloxLs before, duringr, and after 
accident ’ ' 

(1) The question of negiigenlce 
must be'determined from the condi¬ 
tions at time of the accident. 
Mich,^Eaton v. Consumers' Power 

Co., 240 NvW. 24, 26, 256 Mich, 649. 
Utah.—^Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 271,. 90 ,Utah 
678. . 

(2) 'The conduct in question must 
be considered in, thp light of all the 
'surrqunding ,oir.^ums.tances,. as- shown 

1 by the evidence, which ;;exi!P.tqd prior 


to and at the time the alleged negli¬ 
gent act was committed.—Conroy v. 
Perez, 148 P.2d 680, 684, 64 Cal.App. 
2d 217. 

’ (3) The test .of legal liability is 

not applied retrospectively, but is 
measured by the facts, the circum¬ 
stances, and the events which appear 
at the time of or immediately fol¬ 
lowing the accident.—Cashell v. 
Southern Ry. Co!, 147 S.E. 209, 211, 
152 Va. 335. 

15. Ark.—St. Louis-San Francisco 
Ry. Co. V. Burns, 66 S.W.2d 1027, 
1028, 186 Ark. 921. 

iMo.—Rouchene v. Gamble Const. Co., 
89 S.W.2d 58, 61. 338 Mb. 123— 
DoweU V. City of Hannibal, App., 
200 S.W.2d 646, 552, reversed on 
other grounds 210 S.W.2d 4, 357 
Mo. 525. 

Vt.—Farrell v. Greene, !2 A.2d 194, 
196, llO' Vt. 87. 

Ark.—St. Louis-San Francisco 
Ry. Go. V. Burns, 66 S.W.2d 1027, 

. ' 1028, 186 Ark. 921. 

Gal.—Shannon v. Thomas, 134 P.2d 
522, 628, 67 Cal.App.2d 187. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 386, 
142 Neb. 489. 

Utah.—^Woodward v. Spring” Canyon 
Coal Co., 63 P.2d 267, 271, 90 Utah 
678. 

4‘6 ‘C.J. p 693 notes 25-27. 

'17.' N.D,—^Halverson v. Zimmerman, 
i 232 N.W. 764, 757, 60 N.D. 113. 

; ‘What would be due care under 
one set o-f circumstances would be 
I negligence in changed circumstanc¬ 
es.'*'—Maus V. Scavenger Protective 
;Ass'n,-39- P.2d 2.Q-9, "212^ 2 Cal.App.2d 
624 . ^ ‘ ,, , ,' 
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As used in this connection, the word “circum¬ 
stances’’ is comprehensive;!^ and embraces the op¬ 
eration of the forces of nature as far as they bear 
on, or relate to, the happening of the central event.!^ 
Each case must depend on, and be decided by, its 
own particular or peculiar facts and circumstanc- 
es,20 and so varying are the factors which contrib¬ 
ute to produce a result that no hard-and-fast rule 
may find practical application in the great majority 
of cases.2! 

(6) Danger; Risk 

Negligence is conduct creating an undue or unreason¬ 
able risk of harm or injury to others. 


It has “ beenl'held that negligence does not exist 
unless there is a reasonable likelihood of danger as 
a consequence of the act complained of,^^ and it 
must be’measured in the light of some danger that 
is reasonably to be anticipated.^^ The duty to use 
care is based on the knowledge of danger,^4 and 
negligence or want of ordinary care includes rea¬ 
sonable anticipation of harm.25 So negligence has 
been defined as conduct which creates an undue risk 
of harm26 or injury^^ to others; the failure to use 
such care as is necessary to avoid a danger which 
should and could have been anticipated, by reason 
of which plaintiff has suffered injury and any 


18. Pa.—Pope V. Reading Co., 156 A. 
106, 109, 304 Pa. 326. 

19. Pa.—Pope V. Reading Co., su¬ 
pra. 

20. U.S. — U. S. V. Canal Bank & 
Trust Co., D.C.La., 29 F.Supp. 605. 
608. 

Cal.—Rafferty v. City of Marysville, 

280 P. 118, 120, 207 Cal. 657— 

Fouch V. Werner, 279 P. 183, 186, 
99 Cal.App. 557. , 

Del.—Lynch v. Lynch, 196 A. 799, 
802, 9 W.W.Harr. 1. 

Ga.—Sumner v. Thomas, 33 S.E.2d 
825, 835, 72 Ga.App. 351. 

Ill,—Minters v. Mid-City Manage¬ 
ment Corp., 72 N.E.2d 729, 733, 331 
Ill.App. 64. 

Iowa.—Beach v. City of Des Moines, 
26 2Sr.W.2d 81, 93, 238 Iowa 312— 
Stafford v. Gowing, 18 N.W.2d 15'6, 
169, 236 Iowa 171—Webber v. E. K. 
Larimer Hardware Co„ 15 ]Nr.W.2d 
286, 288, 234 Iowa 1381—Hartman 
V. Lee, 272 N.W. 140, 144, 223 Iowa 
32. 

Minn,—Taylor v. Northern States 
Power Co., 264 N.W. 139, 142, 196 
Minn. 22. 

Mo.—McFetridge v. Kurn, App., 125 
S.W.2d 912, 919. 

—Kiles v. Phillips Express .Co., 
193 A. 183, 186, 118 N.J.Law 455. 
N.Y.—Sadowski v. Long Island R. 
Co., 65 N.E.2d 497, 600, 292 N.T. 
448—Palsgraf v. Long Island R. 
Co., 225 N.Y.S. 412, 222 App.Div. 
166, reversed on other grounds 162 
N.E. 99, 248 N.Y. 339, 69 A.L.R. 
1253, reargument denied 164 N.E. 
564, 249 N.Y. 511—Gardner v. 

State, 1 N.Y.S.2d 994, 998, 166 

Misc. 113, reversed on other 
grounds 10 N.Y.S.2d 274, 256 App. 
Div. 386, affirmed 22 N.E.2d 344, 

281 N.Y. 212. 

Utah.—^Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 271, ^0 Utah 
678. ' 

Vt.—McKirryher v. Yager, '24 A.2d 
331, 334, 112 Vt. 336—Farreli' V. 
Greene, 2 A.2d 194," 196, 110 Vt. 
87. 

Wash.—Sellman v. Hess, 130 P.2d 
688, '689, 15 Wash.2d 310. 

45 C.J. p 690 note 22. 


■ Decisions in other actions in which 
damages are sought for personal in¬ 
juries furnish no criterion or guide 
for determination of what is or is not 
negligence in a particular case in¬ 
volving its own particular facts and 
circumstances.—Sadowski v. Long 
Island R. Co., 55 N.E.2d 497, 600, 292 
N.Y. 448. 

21. Cal.—Rafferty v. City of Marys¬ 
ville. 280 P. 118, 120, 207 Cal. 657 
—Fouch V. Werner, 279 P. 183, 186, 
99 Cal.App. 657. ' 

22. N.Y.—Fowler v. State, 78 N.Y. 
S.2d 860, 862, 192 Misc. 15—Root 

V. ’State, 40 N.Y.S.2d 576, 678, 180 
Misc. 205—Betts v. State, 64 N.Y. 
S.2d 475, 477. 

23. Ind.—Southern Ry. Co. v. Harpe, 
58 N.B.2d 346, 348, 223 Ind. 124. 

24. Wash.—Burr v. Clark, 190 P.2d 
769, 773, 30 Wash.2d 149. 

Reasonable care in view of danger 
One is not negligent unless he fails 
to exercise that degree of reasonable 
care .that would be exercised by a 
person of ordinary prudence under 
all the existing circumstances in 
view of the probable danger of in¬ 
jury.—Pulford V, Moiiw, 272 N.W. 
713, 714, 279 Mich. 376. 

25. Wis,—^Huber v. Hinzpeter, 240 
N.W. 157, 158, 206 Wis. 456. 

26. Ind.—Cushman Motor Delivery 
Co. V. McCabe, 36 N.E.2d 7'69, 775, 
219 Ind. 156. 

Kan.—Farmer v. Central Mut. Ins. 
Co. of Chicago, Ill., 67 P.2d 611, 
514, 145 Kan, , 9 61. 

Miss.—Ming v. City of Jackson, 31 
So.2d 900, 901. 

Tex,—^Waigreen-Texas Co. v. Shiv¬ 
ers, 154 S.W.2d 626, 630, 137 Tex. 
. ,493. 

Wis.—Masek ,v. Bubenheimer, 281 N. 

W. ,924,. 926, 229 Wis. 194. 

Unreasotiable Srisk ’ 

Befdre heiglig'ence Is i)resent, there 
must not only be a risk of harm to 
another's interest, but that risk must 
be ^ an unreasonable drie.—Logan v. 
Hennepin Avenue M.-E. Church, 297 
Ni'3V,,.3^3;^.:334/ ^IQ 

ttl determining whether a defend¬ 


ant is negligent, his conduct is to be 
judged by whether a reasonable, or 
reasonably prudent, person, know¬ 
ing as much of the circumstances 
surrounding defendant at the time of 
the accident as defendant knew or 
should have known, would have real¬ 
ized that his conduct, at that time, 
involved an unreasonable risk of 
harm to others. 

Mass.—Gagnon v. Divittorio, 38 N.E. 
2d 629, 630, 310 Mass. 475—Galli- 
her V. Stewart, 37 N.E.2d 125, 126j' 
310 Mass. 77. 

Minn.—Logan v. Hennepin Avenue 

M. -E. Church, 297 N.W. 333, 334, 
210 Minn. 96. 

N.Y.—Payne v. City of New York, 14 

N. E.2d 440, 450, 277 N.Y. 393, 115 
A.L.R. 1495. 

Wash.—^Winsor v. Smart's Auto 
Freight Co., 171 P.2d 251, 254, 25 
Wash.2d 383. 

Wis.—Hoar v. Rasmusen, 282 N.W. 
662, 654, 229 Wis. 509—Masek v. 
Bubenheimer, 2 81 N.W. 924, 926, 
229 Wis. 194—Osborne v. Mont¬ 
gomery, 234 N.W. 372, 379, 203 
Wis. 223. 

27. N.H.—Flynn v. Gordon, 165 A. 
715, 717, 86 N.H. 198. 

Tex.—^Walgreen-Texas Co. v. Shiv¬ 
ers, 154 S.W.2d 625, 630, 137 Tex. 
493. 

Test of risk 

Whether a risk of injury is present 
is determined by the application to 
the circumstances of the perception, 
knowledge, and judgment of the rea¬ 
sonable man in an effort to pebceive 
the existence of an appreciable risk 
of invading another's interest.—Lo¬ 
gan V. Hennepin Avenue M.-E. 
Church, 297 N.W. 333, 334, 210 Minn. 
9'6. 

28. La.—^Lopes v. Sahuque, 38 So. 
810, 813, 114 La. 1004—Anderson^ v. 
London Guarantee &, Acc. Co., 
App,, 36 So.2d 741, 747—Cassanoya 
V. Paramount-Ricbards , Theifi^tTies, 
App., 11 So.2d 238, 2'43, annulled on 
other grounds 16 So.2d 444, 204 Lai- 
gl3__0’Neill iv; HemenWay, App., 3 
So.2d 210, 212—Gainlei^' v. New Or- 

. leans Ry. & Light Co’., 120 SoV 76. 
78, 11 La.App. 93. ^ ' 
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conduct, except conduct recklessly disregardful of 
the interest of others, which falls below the stand¬ 
ard established by law for the protection of others 
against unreasonable risk of harm.29 It is negli¬ 
gence to invite, expressly or impliedly, one to do 
an act which the inviter knows, or should know, 
to be dangerous. 

Avoidance of risk; preparation. There is neg¬ 
ligence only where no care is exercised to avert a 
risk to others which reasonably should be appre- 
hended.32 It has been held that in all actions for 
negligence the decision depends on the risk imposed 
on the person who - eventually suffers, matched 
against the prejudice or expense necessary to avoid 
itM When an act is negligent if done without rea¬ 
sonable preparation, the preparation which the ac¬ 
tor, to avoid being negligent, is required to make for 
the doing of the act is that which he, as a reason¬ 
able man, should recognize as necessary to prevent 
the act from creating an unreasonable risk of harm 
to another.s^ 


65 C.J.S. 

(7) Synonymous and Distinguished Terms 

(a) In general 

(b) Incompetency 

(c) Malice 

(d) Nuisance 

(a) In General 

''Negligence” has been held synonymous with, equiv¬ 
alent to, or distinguishable from, various other terms. 

The term ''negligence*' has been held to be syn¬ 
onymous with "disregard,”35 ‘‘heedlessness,”36 
advertence,”37 “inattention,”38 “oversight,”39 “re- 

missness,”40 "thoughtlessness,”^! and, as appears in 
Equity § 112, "laches.” Also negligence and con¬ 
tributory negligence are said not to be essentially 

different.43 

The term "negligence” is distinguishable from, 
and should not be confounded with, such terms as 

"conversion,”43 "defamation,”44 “error,”45 
ly,”46 “malfeasance,”47 “misconduct,”48 “misfea- 


Similar definitions 

La.—State v. Vinzant, 7 So.2d 917, 
922, 200 La. 301. 

Mich.—Grummel v. Decker, 292 N. 

W. 662, 564, 294 Mich. 71. 

Wis.—Barnes v. Murray, 10 ]Sr.W.2d 
123, 125, 243 Wis. 297—Osborne v. 
Montg-omery, 234 N.W. 372, 203 

Wis. 223, 234—Hamus v. Weber, 
226 N.W. 392, 393, 199 Wis. 320— 
Johansen v. Webster Mfg. Co., 120 
N.W. 832, 833, 139 Wis. 181. 

29. U.S.—^Armit v. Loveland, C.C.A. 
Pa., 115 F.2d 308, 311. 

Md.—^Holler v. Lowery, 200 A. 353, 
357, 175 Md. 149. 

Ohio.—Judt V. Reinhardt Transfer 
. Co., 17 Ohio Supp. 105, 107. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Bell, 
Civ.App., 10l'S.W.2d 363, error dis¬ 
missed. 

Wis.—^Hoeverman v. Feldman, 265 N. 

W. 580, 581, 220 Wis. 557. 

Similar definition 

Minn.—Peterson v. Minneapolis St. 
Ry. Co., 31 N.W.2d 905, 907, 226 
Minn. 27. 

30. Pa.—Curt v. Ziman, 12 A.2d 802, 
804, 140 Pa.Super. 26. 

31. Del.—^Leech v. Husbands, 152 A. 
729, 732, 4 W.W.Harr. 362. 

Pa.—Debenjak v. Parkway Oil Co., 
49 A.2d 621, 523, 169 Pa.Super. 603 
T-Curt V. Ziman, 12 A.2d 802, 804, 
140 Pa.Super. 25. 

32. N.T.—Daniels v. Firm Amuse¬ 
ment Corporation, 285 N.T.S. 667, 
158 Misc. 261. ’ 

33. ,U.S.—Sidney Blumenthal & Co. 
V. Atlantic .Coast Line R, Co., C.C. 
A.N.Y., 139 F.2d 288, 291, certio¬ 
rari denied Atlantic Coastline R. 
Co. V. Sidney Blumenthal & Go., 64 


S.Ct. 848, 321' U.S. 795, 88 L.Ed. 
1084. 

34. La.—^Anderson v. London' Guar¬ 
antee & Acc. Co., App., 36 So.2d 
741, 748. 

Precautions against Injury see infra 
§§ 84-89. 

35. Ohio.—Payne v. Vance, 133 N.E. 
85, 103 Ohio St. 69. 

36. Ohio.—Tigrhe v. Diamond, 80 N. 
E.2d 122, 126, 149 Ohio St. 620. 

45 C.J. p 633 note 66. 

Negligrence conveys the idea of 
heedlessness. 

Va.—Thomas v. Snow, 174 S.E. 837, 
839, 162 Va. '654. 

W.Va.—Kelly v. Checker White Cab, 
50 S.E.2d 888—Stone v. Rudolph, 
32 S.E.2d 742, 749, 127 W.Va. 335. 

37. Mo.—Blank v. Snider, 111' S.W. 
2d 163, 165, 342 Mo. 26. 

Ohio,—Tig-he v. Diamond, 80 N.E.2d 
122, 126, 149 Ohio St. 620. 

45 C.J. p 633 note 60. 

NegfUgrence conveys the idea of in¬ 
advertence. 

Va.—Thomas v. Snow, 174 S.E. 837, 
839, 162 Va. 654. 

W.Va.—Kelly v. Checker White Cab, 
60 S.E,2d 888, 893—Stone v. Ru¬ 
dolph, 32 S.E.2d 742, 749, 127 W. 
Va. 335. 

38. Mo.—Blunk v. Snider, 111 S.W. 
2d 163, 165, 342 Mo. 26. 

Ohio.—Tigrhe v. Diamond, 80 N,E.2d 
122, 126, 149 Ohio St. 520^—Eayne 
. V. Vance, 133 N.E.- 86, 103 Ohio St. 
69. 

"Inattention is negrligrence.”—Ball 
V, Hall, 118 S.W.2d 668, 671, 196 Ark. 
491. 

Negfligrenoe conveys the idea of in¬ 
attention. . j 


Va.—Thomas v. Snow, 174 S.E. S37» 
839, 162 Va. '654. 

W.Va.—Kelly v. Checker White Cab, 
60 S.E.2d 888, 893—Stone v. Ru¬ 
dolph, 32 S.E.2d 742, 749, 127 W. 
Va. 335. 

39. Ohio.—Tig-he v. Diamond, 80 ,N, 
E.2d 122, 126, 149 Ohio St. 520— 
Payne v. Vance, 133 N.E. 85, 103 
Ohio St. 69. 

40. Ohio.—^Payne v. Vance, supra. 

41. Ohio.—Tig-he v. Diamond, 80 N. 
E.2d 122, 126, 149 Ohio St. 520— 

I Payne v. Vance, 133 N.E. 85, 103 
Ohio St. 69. 

42. Ill,—Corpus Juris quoted in 
Schmidt v. Anderson, 21 N.E.2d 
825, 832, 301 Ill.App. 28. 

Va.—Yeary v. Holbrook, 198 S.E. 

441, 450, 171 Va. 266. 

45 C.J. p 943 note 39. 

Contributory neg-ligence grenerally 
see infra §§ 116-173. 

43. N.J.—Gunther v. Morey Larue 
Laundry, Co., 29 A.2d 713, 129 N.J. 
Law 345, affirmed 33 A.2d 893, 130 
N.J.Law 557. 

44. Tex—Michels v. Crouch, Civ. 
App., 122 S.W.2d 211, 214. 

45. U.S.—McDonald v. The Tom 
Lysle, D.C.Pa., 48 F. 690, 693. 

21 C.J. p 823 note 6. 

46. conn.—^Wood v. O’Neil, 97 A. 
763, 90 Conn. 497, 601. 

45 C.J. p 634 ndte 71. 

47. Ind.—^Pennsylvania Co. v. Sin¬ 
clair, 62. Ind. 301, 30 Am.R. 185. , 

45 C.J. p 634 note 67. 

48. R.I.—^Mandella v. Mariana, 200 
A. 478, 479, 61 R.I. 163. 

"Misconduct means a transgres¬ 
sion of some established and definite 
rule of action, where no discretion is 
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sance,”^^ and “trespass/’^O ' 

Negligence is the opposite of prudence^i and the 
antithesis of duty,®2 and is opposed to diligence^^ 
and carefulness;^^ it is not synonymous with will¬ 
ful action,and it is not willfulness or wanton¬ 
ness,55 and excludes the idea of willfulness.57 There 
is a broad distinction between penal liability im¬ 
posed for the breach or violation of a statute and 
civil liability imposed for negligence.5S 

Negligence is distinguished from accident in Ac¬ 
cident 1 C.J.S. p 440 notes 95-98, from assault and 
battery in Assault and Battery § 11, from dishon¬ 
esty in Dishonesty, 27 C.J.S. p 148 note 2, and from 
fraud in Fraud § 1. 

Carelessness, The term ‘^negligence’* has been 
said to be synonymous with “carelessness ;”59 but 
this has been said to be true in the common speech^o 


as distinguished from legal parlance, in which neg¬ 
ligence has a much broader meaning,and negli¬ 
gence in law has been said not to be mere careless- 

ness.52 

Fault; recklessness. “Fault” is synonymous with,53 
or equivalent to,54 ''negligence.” 

It has been declared that “recklessness’* is fre¬ 
quently employed as a synonym for “negligence,‘”55 
but it has also been said that it is distinguishable.55 

^^Jntenf;^' ^‘'intentional^ The difference between 
intent and negligence, in a legal sense, ordinarily is 
nothing but the difference in the probability, under 
the circumstances known to the actor and accord¬ 
ing to common experience, that a certain conse¬ 
quence or class of consequences will follow from a 
certain act.57 The words “negligence” and “inten¬ 
tional” are contradictory negligence is not syn- 


left, except what necessity may de¬ 
mand . . . neg-lig-ence 

[is a transgression] of some estab¬ 
lished but indefinite rule of action, 
where some discretion is necessarily 
left to the actor.”—Citizens’ Insur¬ 
ance Co. of Pittsburgh v. Marsh, 41 
Pa. 386. 394. 

presence or absence of intent 

(1) Intent is not an essential ele¬ 
ment of negligence; “misconduct,” 
on the other hand, implies a wrong 
intention.—Mandella v. Mariano, 200 
A. 478, 479, 61 R.I. r63. 

(2) Intent as element of action¬ 
able negligence generally see infra § 
8. 

^‘Negligence” is not a synonym for 
“misconduct.”—Mandella v. Mariano, 
supra, 

49. U.S.—Davenport v. Southern R. 
Co., S.C., 135 F. 960, 967, 68 C.C.A. 
444. 

45 C.J. p 634 note 68. 

50. Tex.—Michels v. Crouch, Civ. 
App., 122 S.W.2d 211, 214. 

45 C.J. p 634 note 69. 

“Negligence, as distinguished from 
trespass, involves doing a lawful act 
in a careless way.”—Jones v. Hedg¬ 
es, 12 P.2d 111, 114, 12a Cal.App. 742. 

51. Tex.—Galveston, etc., R. Co. v. 
Ryon, 7 S.W. 687, 70 Tex. 56. 

52. Colo.—Roessler v. O'Brien, 201 
P.2d 901, 903. 

53. Cal.—Giminez v. Rissen, 55 P.2d 
292, 296, 12 Cal.App.2d 162, modi¬ 
fied on other grounds 66 P.2d 299, 
12 Cal.App,2d 162—Lejeune v. Gen¬ 
eral Petroleum Corporation of Cal¬ 
ifornia, 18 P:2d 429, 128 Cal.App. 
404. 

54. Cal.—^Lejeune v. General Petro¬ 

leum Corporation of California, su¬ 
pra. i . 

56b Ark.-—Seaman Store Co. v. Bon¬ 


ner, 113 S.W.2d 1106, 1109, 195 Ark. 
663. 

56. Ill.—Brewster v. Rockford Pub¬ 
lic Service Co., 257 Ill.App. 182, 189 ; 
—Burns v. Chicago & A. R. Co., 229 
Ill.App. 170, 190. 

“Willfulness” and “negligence” com¬ 
pared see § 9. 

57. Pa.—State v., Vinzant, 7 So. 2 d 
917, 922, 200 La. 301. 

58. N.T.—Sardo v. Herlihy, 256 N. 
T.S. 690, 692, 143 Misc. 397. 

Violation of statute generally see in¬ 
fra § 19. 

59. Cal.—Lennon v. Woodbury, 40 P. 
2d 292, 293, 3 Cal.App.2d 595— 
Turner v. Standard Oil Co., 25 P.2d 
988, 989, 1‘34 Cal.App. ’622. 

Ga.—Folds V. City Council of Au¬ 
gusta, 151 S.B. 685, 40 Ga.App, 827. 
46 C.J. p 633 note 65. 

60. U.S.—St. Louis & St. Paul Pack¬ 
et Co. V. Keokuk & Hamilton 

, Bridge Co., C.C.Iowa, 31 F. 755, 
766. 

61. U.S.—St. Louis & St. Paul Pack¬ 
et Co. V. Keokuk & Hamilton 

Bridge Co., supra. 

62. Wis.—^Barnes v. Murray, 10 N. 
W.2d 123, 125, 243 Wis. 297—Os¬ 
borne V. Montgomery, 234 N.W. 
372. 203 Wis. 223, 234—^Hasbrouck 
V. Armour & Co., 121 N.W. 157, 161, 
139 Wis. 367, 23 L 4 .R.A..N.S., 876— 
Johanson v. Webster,, Mfg. Co., 120 
N.W. 832, 833, 139 Wis. 181. 

63. ■ dal.—Scott V. Sciaroni, 226 P. 
827, 829, 66 Cal.App. 577. 

ASsumptloiL 

By the use of'the wofd' “fault” it 
is assumed that the natural meaning 
of the word “negligence” was in¬ 
tended.—Cliffiord Shoe Co. v. United 
Shoe Machinery .. Corporatjlon, 8 N. 
B.2d 161, 166, 297 Jdsa^?- 94. 

64. U. si—Continental Ins. Co. v. 
Sabine Towirig Co., C.C.A.Tex., 117 
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P.2d 694, 697, certiorari denied 

Sabine Towing Co. v. Continental 
Ins. Co., '61 S.Ct. 1111. 313 U.S. 
588, 85 L.Bd. 1543. 

Cal.—Gackstetter v. Market St. Ry. 
Co., 20 P.2d 93, 95, 130 Cal.App. 
316— Corpus Juris cited in Mars- 
ton V. Pickwick Stages, 248 P. 
930, 933, 78 Cal.App. 626. 

25 C.J. P 676 note 34. 

Use lu charge 

An instruction on contributory 
negligence has been held incorrect, 
if not misleading in that it improp¬ 
erly uses the word “fault” as the 
equivalent of “negligence.”—Liberty 
Highway Co. v. Callahan, 167 N.E. 
708, 714, 24 Ohio App. 374. 

65. U.S.—Eddy v. Powell, Ind.T., 49 
P. 814, 817, 1 C.C.A. 448. 

66. Kan.—State v. Custer, 282 P. 
1071, 1078, 129 Kan. 381. 

N.T.—United Transp. Co. v. Hass, 
155 N.Y.S. 110, 91 Misc. 311, 322, 
affirmed 155 N.T.S. 1145, 171 App. 
Div. 971, affirmed 118 N.E. 1080, 
222 N.Y. 623. 

45 C.J. p 634 note 70. 

“Negligence is characterized chief¬ 
ly by inadvertence, thoughtlessness, 
inattention, and the like, while . . . 
recklessness ... is characterized 
. . . by willfulness.”—^People v. 

Orr, 220 N.W. 777, 779, 243 Mich. 300. 

“ ‘Recklessness' is said to be con¬ 
duct amounting to more than negli¬ 
gence.”—Mescher v. Brogan,' 272 N. 
W. 645, 646, 223 Iowa 673. 

“Ordinary negligence” distinguished 
Kan.—^Kansas Pac. R. Co. v. Whip¬ 
ple, 18 P. 730, 39 Kan. 531, 541. 

63 C.J. p 663 note 92. 

67. Mass.—^White v. Duggan, 2 N, 
E. 110, 140 Mass. 18, 64 Am.R. 437. 

Lack of Intent aa element of negli¬ 
gence see infra S 3. 

68. Mo.—Gibeline v. Smith, 80 S. 
W. 961, 106 Mo.App. 645, 550. 
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onymous with intentional action.®^ 

Proximate cause; causal relation. Negligence 
has to do with the quality of the act or omission in 
question, while proximate cause deals with the con¬ 
sequences thereof.'^C) Negligence and causal rela¬ 
tion are distinct concepts.'^^ 

(b) Incompetency 

Negligence and fncompetency are distinguishable; 
but incompetency may in and of itself constitute negli¬ 
gence. 

There is a clear distinction between negligence 
and incompetency,72 and they are not synonymous,72 
for one may be entirely competent to do certain 
work or perform certain acts and yet be negligent 
in doing or performing them,*74 the most compe¬ 
tent may be negligent.75 On the other hand, incom¬ 
petency may in and of itself constitute negligence,72 
for, as discussed infra § 11, ordinary care involves 
the element of skill or competency sufficient for the 
proper performance of that which one undertakes, 
and one who is habitually negligent may on that ac¬ 
count be incompetent,77 

In the law of negligence, incompetence, or incom¬ 
petency, is want of ability suitable to the task, ei¬ 
ther with respect to natural qualities or experience 


or deficiency of disposition to use one’s abilities and 
experience properly,78 and connotes the converse of 
reliability.72 The term may include something more 
than physical and mental attributes;80 it may in¬ 
clude want of qualification generally,8i such as ha¬ 
bitual carelessness,^^ disposition,83 and tempera¬ 
ment. 84 

(c) Malice 

“Negligence” and “malice” are to be distinguished, 
the latter arising from some purpose, and the former 
from absence or failure of purpose. 

Negligence is not malice,85 and they are not to be 
confounded together.80 ''Malice” is distinguisha¬ 
ble from "negligence” in that it arises from some 
purpose, while negligence arises from absence of 
purpose ;87 it has also been said that malice arises 
from an evil purpose, negligence from a failure of 
purpose.88 Malice is imputable to a defect of the 
heart, ne;gligence to a defect of the intellect.89 

(d) Nuisance 

While negligence and nuisance may coexist, they are 
not .the same, negligence being a violation of a relative 
duty, nuisance of an absolute one. 

While the same act or omission may constitute 
negligence and also give rise to a nuisance, 20 and 


69. Ark.—Seaman Store Co. v. Bon¬ 
ner, 113 S.W.2d 1106, 1109, 195 
Ark. 5'63. 

70. Tex.—Texas & IST. O. R. Co. v. 
Sturgeon, Civ.App., 177 S.W.2d 340, 
344, reversed on other grounds 177 
S.W.2d 264, 142 Tex. 222. 

Proximate -cause see infra 5 103 et 
seq. 

71. Mass.—Qulnby v. Boston & M. 
R. R., 61 N.E.2d 853, 868, 318 Mass. 
438, 160 A.L.R. 724. 

72. U.S.—Olsen v. North Pac. Lum¬ 
ber Co., Or., 100 P. 384, 386, 40 C. 
C.A. 427. 

46 C.J. p 634 note 73. 

73. Ala.—^McGowin v. Howard, 36 
So.2d 323, 325, 251 Ala. 204—Crot- 
well V. Cowan, 184 So. 195, 199, 236 
Ala. 678. 

31 C.J. p 404 note 40 [a]. 

74. Tex.—Texas Cent. R. Co. v. 
Rowland, 22 S.W. 134, 3 Tex.Civ. 
App. 158, 163. 

46 C.J. p 634 note 74., 

75. Ala.—McGowin v. Howard, 36 
So.2d 323, 325, 251 Ala. 204. 

Md.—Baltimore v. War, 27 A. 86, 77 
Md. 693, 698. 

31 C.J. p 404 note 40 [a] (2), (6). 

76. U^S.—St., Louis & St. Paul Pack- 
■ et Co. V. Keokuk &! Hamilton 

Bridge Co.,i-C.C:Iowa, 31 F. 755. 
756. ^ 

45 C.J. p 634 note 76. , 

Competency* or experience of driver, 


of motor vehicle see Motor Vehi¬ 
cles § 264. 

77. Ala.—McGowin v., Howard, 36 
So.2d 323, 325, 251 Ala. 204. 

7^. Ala.—Ctorpus Juris quoted in 

Crotwell V. Cowan, 184 So. 195, 199, 
236 Ala. 578. 

31 C.J. p 404 note 40. 

79. Ala.—iCorpus Juris quoted in 

Crotwell V. Cowan, 184 So. 196, 199, 
236 Ala. 578. 

Cal.—Still V. San Francisco, etc., R. 
Co., 98 P. 672, '674, 164 Cal. 559, 

129 ;Am.S.R. 177; 20 L.R.A.,N.S., 
322. 

SO. AJa.—Corpus Juris quoted in 

Crotwell V. Cowan, 184 So. 195, 199, 
236 Ala. 678. 

31 C.J. p 404 note 42. . 

81. Ala.—Corpus Juris quoted , in 

Crotwell V, Cowan, 184 So. 195, 
199, 236 Ala.•678. 

31 C.J. P 404 note 43. ’ , ; 

83, Ala.—Corpus Juris quoted in 

Crotwell V. Cowan, 184 So. 195, 
199, 236 Ala..678. 

Vt.y-Griffin y. Boston, .etc., R, Co., ,89 

A. 220, 224, 87, VL 27^ • , 

83. Ala.—Corpus Juris quoted in 

Crotwell.y, ,Qowan, 184 So. 195, 199, 
236 Aia.,5f,a.| 

31 C.J. p 404 note,45. ^ 

84. Ala.^-CorpuB Juri^^ quoted in 

Crotwell y.' iCowany 184 So. 196, 
199, 236. Ala. 67J8i. . 2 •' : • 

Vt.—Grifiln y. Bo^^ton, etc,, R. Co., 89 
A. 220, 224,.87 yiv 278. ' / . 


85. U.S.—Cary Brick Co. y. Tilton, 
K.H., 208 F. 497, 603, 125 CC.A. 
499. 

86. N.T.—People v. Camp, 21 N.T.S. 
741, 66 Hun 531, 635, affirmed 34 
N.E. 755, 139 N.T. 87. 

87. Iowa.—Jenkins v. Gilligan, 108 
N.W. 237, 238, 131 Iowa 176, 9 L.R. 
A.,N.S., 1087. 

Intent as element of actionable neg¬ 
ligence see infra § 3. 

88. N.T.—People v. Camp, 21 N.T.S. 
741, 744, 66 Hun 531, 535, affirmed 
34 N.E. 755, 139 N.T. 87. 

89. Mo.—Robbs v. Missouri Pac. R. 
Co., 242 S.W. 166, 159, 210 Mo.App. 
429. 

■N.T.—People V. Camp, 2i N.T.S. 741, 
744, 66 Hun 631, affirmed 34 N.E. 
765, 139 N.T. 87. 

90. Ala.—Terrell v. Alabama Water 
Service Co., 15 So.2d 727, 245 Ala. 
68 . 

Cal.— Corpus Juris cited in Snow v. 

2 Marian Realty Co., 299 P. 720, 721^ 
212 Cal. 622. 

Copn.— Corpus J^iris cited in Gip- 
stein V. Kirshenbaum, 174 A. 261, 
263, 118 Conn.'681. 

Mo.-r-Lentz v. Schuerman Bldg. & 
P^ealty Co., 220 S.W.2d , 68, 60— 
Corpus Juris cited, in Pearson v. 
'Kansas City, 66 S.W.2d 485, 489, 
331 Mo. 885. 

N.T.=—McNulty v. Ludwig, 138 N.T.S>k 
• 84; 16*3 App.Div. 2'65, 213. 

Ohio.—Larson v. Cleveland Ry. Co., 
60 N,E.2(^ ,l|53y;168,,,lj42 Ohia St. 20 
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thus the two torts may coexist and be practically in¬ 
separable,a nuisance may be erected or main¬ 
tained without negligence, as discussed in the C.J.S. 
title Nuisances § 11, also 46 C.J. p 663 note 61, and 
the two torts are not the same thing92 but are clear¬ 
ly distinguishable.^ 2 

Negligence has been said to be a violation of a 
relative duty, nuisance of an absolute duty;^^ that 
is, the creation or maintenance of a nuisance is the 
violation of an absolute duty, the doing of an act 
which is wrongful in itself, whereas negligence is 
the violation of a relative duty, the failure to use 
the degree of care required under the particular cir¬ 
cumstances in connection with an act or omission 
which is not of itself wrongful.^5 The distinction 
has also been stated as follows: When defendant is 
the creator of a dangerous situation, his liability 
therefor is for a nuisance but when defendant 
did not create a dangerous situation, but is never¬ 
theless under a duty to remove the danger, failure 
to do so involves a question of negligence.^An¬ 
other statement of the distinction is that, where the 
damage is the necessary consequence of just what 


defendant is doing, or is incident to the business it¬ 
self or the manner in which it is conducted, the law 
of negligence has no application and the law of nui¬ 
sance applies.^® 

b. Abstract Negligence 

Negligence does not exist In the abstract, but con¬ 
notes actual conduct and definite, concrete facts. 

Negligence in the abstract is a nullity there is 
no such thing as negligence in the abstract,^ in gen- 
eral,2 or “in the air.”S Negligence cbnnotes actual 
conduct and definite, concrete facts,^ and becomes 
a legal issue only in a controversy between per¬ 
sons.^ 

c. Actionable Negligence 

“Actionable negligence” is a relative term, and has 
been variously defined; there must not only be a lack 
of care, but such lack must involve a breach of duty 
owed to a person injured in consequence of such breach. 

While it has been declared that there is no neg¬ 
ligence unless it be actionable negligence,® there 
has been said to be a distinction between negligence 
and actionable negligence.^ Actionable negligence 


—Selden v. City . of Cuyahoga 
..Falls, 6 N.E.2d 976, 977, 132 Ohio 
St. 223—Dzuracky v. City of Camp¬ 
bell, 29 N.E.2d 49, 61, 64 Ohio App. 
521. 

91. Cal.—Calder v. City and County 
of San Francisco, 123 P.2d 897, 898, 
50 Cal.App.2d 837. 

Me.—Foley v. H. F. Farnham Co., 188 
A. 70S, 710, 135 Me. 29. 

45 C.J. P 634 note 78. 

92.. Iowa.—Ryan v. City of Emmets- 
burg, 4 N.W.2d 435, 439, 232 Iowa 
600. 

N.T.—Glover v. Holbrook, Cabot & 
Rollins Corporation, 178 N.T.S. 517,, 
618, 189 App.Div. 328—Gildon 

Holding Corporation v. New York 
& Queens Transit Corporation, 284 
N.Y.S. 639, 641, 167 Misc. 644. 

Texi—Abilene & S. Ry. Co. v. Her¬ 
man, Civ.App., 47 S.W.2d 916, 918. 

Terms not synonymous 

U.S.—King V. Columbian Carbon Co., 
C.C.A.Tex., 162 P.2d 636. 

Ohio.—Lareon v. Cleveland Ry. Co., 
60 N.E.2d 163, 168, 142 Ohio St. 20 
—Selden v. City of Cuyahoga 
Palls, 6 N.E.2d 976, 977, 132 Ohio 
St. 223—Dzuracky v. City of 
Campbell, 29 N.E.2d 49, 51, 64 Ohio 
App. 521. 

93. Ala.—Terrell v. Alabama Water 
Service Co., 16 So.2d 727, 729, 246 
Ala. *68. , 

Me.-—Foley V. H, F. Farnham ,Co., JSS 
A.'708, 710, 136 Me. 29. 

Mo.—^Lentz v. Schuerman Bldg. & 

' RefiLlty Co., 220 ' S.W.2d 68, 60— 
ifinds V. City'of flannibal, 212 S. 
W.2d 401, ,403—Brown v. City of 
Craig, 16'8 S;W.2d 1080,' 250. Mo. 

' ' '' 1 ' i 


836—Corpus Juris cited in Pear¬ 
son V. Kansas City, 65 S-W.2d 485, 
489, 331 Mo. 885—Bollinger v. 

Mungle, App., 175 S.W.2d 912, 916 
—^Schnitzer v. Excelsior Powder 
Mfg. Co., App., 160 S.W. 282, 284. 
N.J.—Monaco v. Comfort Bus Line, 

’ 49 A.2d 146, 149, 134 N.J.Law 663. 
N.Y.—Glover v. Holbrook, Cabot & 
Rollins Corp., 178 N.Y.S. 617, 518, 
189 App.Div. 828—Gildon Holding 
Corporation v. New York & Queens 
Transit Corporation, 284 N.Y.S. 
539, 541, 157 Misc. 644. 

Tex.—Michels v. , Crouch, Civ.App., 
122 S.W.2d 211, 214. 

94. Neb.—Toft v. City of Lincoln, 
250 N.W. 748, 751, 125 Neb. 498. 

95. Mo.—^Brown v. City of Craig, 
168 S,W.2d 1080, 1082, 350 Mo. 836 
—Pearson v. Kansas City, 65 S. 
W.2d 485, 490, 331 Mo. 885. 

45 C.J. p 634 note 84. 

96. N.Y.—rHayes v, Brooklyn 
Heights p,. .Co., 93 N.E. 469, 200 N. 
Y. 183—Jepson v. International R. 
Co., 140 N.Y.S. 941, 80 .Misc. 247,. 
affirmed 147 N.Y.S. 1118, 163 App. 
Div. 633, affirmed 116 N.E. 1053, 
226 'N.Y. 731. 

97., NY.—Hayes v. Brooklyn 
Heights R. Co., 93 NE. 469, 200 N. 
Y, 183—Jepson v. International R. 
Co., 140 ])T.Y.S. 941 ,, 8.0 Misc. 247, 

, aqrme<i 'X47 NY.s’ 1118, 163 App. 

' -biv. ,633;;affirmed 11'6 NE. 1053, 
220 NY.' 731. 

98. NY.-^Bohan v. Port Jervis Gas- j 
Light Co., 26 jsr.E, ,246, 122; NT- 18, 

9 L.R.A. 711—Ho&le v. H H. 
Fr^klin Mfg. Co., 106 NY.S. 1094., 
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99. Del.—Thompson v. Cooles, 180 
A. 522, 625, 7 W.W.Harr. 83. 

45 C.J. p 639 note 22 [g]. 

“Negligence in the abstract, apart 
from things related, is surely not a 
tort, if indeed it is understandable 
at all."—^Palsgraf v. Long Island R- 
Co., 162 NE. 99, 101, 248 NY. 339, 
69 A.L.R. 1253, reargument denied 
164 NE. 564, 249 NY. 611—Cordas v. 
Peerless Transp. Co., 27 NY.S.2d 198, 
200 . 

1. Ohio.—Sidle v. Baker, 3 N.E.2d 
637, 540. 62 Ohio APp. 89. 

Va.—Kent v. Miller, 189 S.E. 332, 
334, 167 Ya. 422. 

2. Va.—Kent v. Miller, supra. 

3. U.S.—The Chester Valley, C.C.A. 
La., 110 P.2d 592. 

NY.—Palsgraf v. Long Island R- 
Co., 162 N.E. 99. 248 N.Y. 339, 59 
A.L.R. 1253, reargument denied 164 
NB. 564, 249 NY. 511—Martin v. 
" Herzog, 126 N.E. 814, 816, 228 NY, 
164—^Hakala v. Van Schaick; 12 N 
Y.S.2d 928, 934, 171 Misc. 418. 

4. Md.—State^ for pse of Cheno- 
weth, V. Baltimore Contracting 
Coj, 6 A.2d 625, 6?3, 177 Md. 1,, 

5. Ohio.—Sidle V. "Baker, 3 NE.2d 
)537, 640,-62 Ohio ApP. 89. 

6. Ohio.—State v. Rusk, 174 NE. 

142, ,143, 37 Ohio App. 109. : - 

7. U.S.—Murphy v. Hutzel, D.C.pa., 
27 F.Supp. 473. 

Mo.—^Kelley v. National Lead Co., 
App., 210 S.W.2d 728, 734—Canor 
eron v. Small, 182 S,W.2d 666— 
Hight V. American Bakery Co., 151 
S.W. 77'6, 168 Mo.App. 431. 
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has been said to he of two kinds, statutory and com- 
^inon law.S 

It has been said that no comprehensive definition 
of actionable negligence may be stated,^ and that it 
is a broad term.^o Jt is a relative, and not an ab¬ 
solute, terrn,!^ and is to be determined by the cir¬ 
cumstances surrounding each case;l 2 hence some 
particular act which would be actionable negligence 
in one set of circumstances might give no basis for 
recovery in another.^^ 

‘'Actionable negligence^^ has been defined as the 
failure to do that which an ordinarily prudent per¬ 
son, in the exercise of reasonable care, would have 
done under like or similar circumstances the 
absence of proper care under the circumstances;^^ 
the failure to exercise ordinary care,^^ or to use 


reasonable care and diligence to avoid injury ^ 
want of due' care, that is, commensurate care un¬ 
der the'circumstances, which proximately results in 
injury to another,*18 the neglect of a legal duty;t9 a 
breach of some duty imposed by law,-20 the viola¬ 
tion of some duty owed to another person,-21 the 
failure to discharge a legal duty to the person in¬ 
jured ;22 a failure of duty, the omission of some¬ 
thing which ought to have been done, or the doing 
of something which ought not to have been done;23 
negligence to a particular person injured.24 

To constitute actionable negligence there must be 
not only a lack of care, but such lack of care must 
involve a breach of some duty owed to a person who 
is injured in consequence of such breach.25 Even 
though an act or omission may involve a lack of 


Vt.—Bottum’s Adm’r v. Hawks, 79 
A. S58, 84 Vt, 370, 36 L.R.A.,N.S., 
440. 

8 . Ariz.—Pratt v. Daly, 104 P.2d 
147, 55 Ariz. 535, 130 A.L.R. 341. 

Common-law actionaMe neglig‘ence 
Common-law actionable negligrence 
is the failure of one owing* a duty 
to another to do what a reasonable 
and prudent person would ordinarily 
have done under the circumstances, 
or doing wha.t such a person would 
not have done, which omission or 
commission is the proximate cause 
of injury to the other.—Pratt v. 
Daly, supra. 

9. Kan.—^Rowell v. City of Wichita, 
176 P. 590, 595, 162 Kan. 294. 

10. Kan.—Rowell v. City of Wichi¬ 
ta, supra, 

11. Md.—Elzey v. Boston Metals Co., 
S6 A.2d 692, 69.3—^Dickey v. Hochs- 
child, Kohn & Co., 146 A. 282, 283, 
157 Md. 448- 

12 . U.S.—Ensign-Bickford Co. v. 
Reeves, C.C.A.Mo., 95 F;2d 190, 195 
—Fort Smith Gas Co. v. Cloud, C.C. 
A.Ark., 76 P.2d 413, 415. 

Cal.—Monroe v. San Joaquin Light & 
Power Corporation, 109 P.2d 720, 
721, 42 Cal.App.2d 641. 

Kan.—Rowell v. City of Wichita, 176 
P.2d '690, '595, 162 Kan. 294. 

Md.—Elzey v. Boston Metals Co., 56 
A.2d 692, 693—Dickey v. Hochs- 
child, Kohn & Co., 146 A. 282, 283, 
157 Md. 448. 

N.Y.—Mink v. • K^im, 62 ]Sr.E:2d 444, 
445, 291 H.T. 300. 

13. Va.—Boggs V. Plybon, 160 S.E. 

.. 77, 157 Va. .30. 

14. Mont.—Milas evich v. Fox West¬ 
ern Mont. Theatre Corp., 165 P.2d 

‘ 195, 198—Brown v. Columbia 

Amusement Co., ‘6 P.2d 874, 877, 91 
Mont. 174. 

Ohio.—Goff V. Emde, 167 H.E. 699, 
,700, 32 Ohio App. 216. 

Okl.—Guegel v. Bailey, 186 P.2d 827, 
829, 199 Okl. 441. 


Negligence in the legal sense has 
been said to mean actionable negli¬ 
gence. 

Iowa.—^Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Travis, Civ. App., 46 S.W.2d 743, 
affirmed 78 S.W.2d 941, 125 Tex. 
11 . 

Converse of reasonable vigilance 
Mont.—Milasevich v. Fox Western 
Mont. Theatre Corp., 165 P.2d 195, 
198—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 877, 91 Mont. 
174. 

15. U.S.—Port Smith Gas €o. v. 
Cloud, C.C.A.Ark., 75 F.2d 413, 416. 

16. Ky.—Stegall v. Patton, 21 S.W. 
2d 488, 489, 231 Ky, 366. 

17. Tenn.—^Donaho v. Large, 158 S. 
W.2d 447, 25 Tenn.App. 433. 

18. H.C.—State v. Cope, 167 S.E. 
456, 458, 204 H.C. 28. 

19- Ala.—^Moseley v. Alabama Power 
Co.. .21 So.2d 305, 307, 246 Ala. 416 
—Cox V. Alabama Water Co., 112 
So. 352, 216 Ala. 35, 53 A.L.R. 1336. 

20. H.C.-—State v. Cope, 167 S.E. 456, 
’204 N.C, 28. 

21. Ga.—Huckabee v, Grace, 173 S^ 
E. 744, '750, 48 Ga.App. 621. 

22. Ala.—Tennessee Coal, etc., Co. 

V. Smith, 66 So. 170, itl, 171 Ala. 
251—Southern R. Co. v. Williams, 
38 So. 1013, 143 Ala. 212—Alabama 
Great Southern R. Co. V. CsCmpbell, 
'26 So.2d 124, 127, 32 Ala.App. 348. 

Minn.—^Woodring v. Pastofet, 21 H. 

W. 2d 97, 98, 221 Minn. 50—Akers v. 
Chicago, etc., R. Co., 60 N.W. 669, 
670, 68 Minn, 640. 

23. N.T.—^Bernstein v. Western Un¬ 
ion Telegraph Co., 18 N.T.S.2d 856, 
858, 174 Misc. 74—Braman-Johnson 
Flying Service v. Thomson, 3 N.Y. 
S.2d 602, 605, 167 Misc. 167.. 

Ohio.—Goff V, Emde, 16‘7 N.E. 699, 
700, 32 Ohio App. 216. 

24. S.D.—Backer v. Chicago & N. W. 
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Ry. Co., 4 N.w.2a 853. 68 S.D. 531 
—Marinko v. Chicago, etc., Ry. Co., 
257 N.W. 639, 63 S.D. '256. 

25. U.S.—Thomson v. Pennsylvania 
R. Co., C.C.A.Ohio, 88 P.2d 148, 150 
—Corpus Juris cited in Crab Or¬ 
chard Imp. Co. V. Chesapeake & O. 
Ry. Co., D.C.W.Va., 33 F.Supp. 580, 
582, affirmed, C.C.A., 115 P.2d '277, 
certiorari denied 61 S.Ct. 807, 312 

U. S. 702, 85 L.Ed. 1135. 

Ala.—^Corpus Juris cited in. Sloss- 
Sheffield Steel & Iron Co. v. Allred, 
25 So.2d 179, 247 Ala. 499. 

Ariz.—Salt River Valley Water Us¬ 
ers' Ass'n V. Delaney, 39 P.2d 626, 
44 Ariz. 644. 

Ark.—Union Securities Co. v. Taylor, 
48 S.W.'2d 1100, 1101, 185 Ark. 737 
—^Armour & Co. v. Rose, 36 S.W.2d 
70, 183 Ark. 413. 

Colo.—Roessler v. O'Brien, 201 P.2d 
901. 

Ga.— Corpus Jtiris cited in Etheridge 

V. Guest, 12 S.E.2d 483, 486, 63 Ga. 
App. 637. 

Ind.— 'Corpus Juris cited in Hayes 
Freight Lines v. Wilson, 77 N.E.’2d 
580, '590—Harris v. Indiana-Gen¬ 
eral Service Co., 189 N.E. 410, 206 
Ind. 351. 

Kan.— Corpus Juris quoted iu McMil- 
len V. Summunduwot Lodge No. 3, 
I. 0. O. F., 54 P.2d 986, 98.9. 143 
Kan. 502—Cleghorn v. Thompson, 
64 P. 605, 62 Kan. 727, 54 L.R.A. 
402. 

Mo.—Settle v. Baldwin, 196 e.W.2d 
299. 302, 355 Mo. 336—Karr v. Chi¬ 
cago. R. I. & P. Ry. Co., 108 S.W. 
'2d 44, 49, 341 Mo, 536—^Kelley v. 
National, Lead Co., App., 210 S.W.2d 
728. 

N.Y.— Corpus Juris cited in Silver's 
Lunch Stores v. United Electric 
Light & Power Co., 25'5 N.Y.S. 515, 
1520, 142 Misc. 744, mo<jlified on oth¬ 
er grounds 261 N.Y.S. 714, 146 Misc. 
554. 

N.C.—Hammett v. Miller, 40 S.E. 2d 
480, 485, 227 N.C. 10—Ellis v. Sin- 
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care, it does not necessarily follow that any cause 
of action arises therefrom, 2 6 since negligence which 
did not contribute to the damage sustained is neg¬ 
ligence, but not actionable negligence,27 and neg¬ 
ligence is not a tort unless it results in the commis¬ 
sion of a wrong or in harm to someone.28 Negli¬ 
gence is not actionable unless it involves the inva¬ 
sion of a legally protected interest,2^ and consti¬ 
tutes or involves the violation of a right.^o Gen¬ 
erally speaking, the violation of a rule of the com¬ 
mon law^i or any failure to perform a duty imposed 
for the public safety^^ constitutes actionable neg¬ 
ligence. 

Confusion has arisen from the fact that the courts 
use the term “negligence” in both its primary sense, 
as denoting a lack of care, and its secondary sense, 
as denoting the cause of action where a party seeks 
redress for injury, from an unintentional wrongful 
act. 2 8 In the latter sense, negligence is a compara¬ 
tively modern term of art, denoting a class of acci¬ 
dents grouped under one head for the purpose of 


study and treatment, and covering, not only the act 
done or omitted, but also the injury received, the 
proximate relation of the act or omission to the in¬ 
jury, and the legal rule of liability and its applica- 
tion.34 Nevertheless, the sense in which the word 
“negligence” is used in the particular case may or¬ 
dinarily be readily determined from the context.25 

d. Culpable Negligence 

''Culpable negligence,'' while variously defined, has 
been held incapable of exact definition; it means some¬ 
thing more than negligence and involves an indifference 
to, or disregard of, consequences. It has been held 
equivalent to, or synonymous with, "criminal negli¬ 
gence;” and culpable negligence in the law of crimes is 
something more .than actionable negligence in the law 
of torts. 

In connection with negligence, the word “culpa¬ 
ble” is sometimes used in the sense of “blamable,”36 
and it has been regarded as expressing the thought 
of breach of duty,27 but culpable negligence has 
been held to amount to more than “blameworthy” 
conduct.28 It has been considered that culpable 


clair Refining- Co., 199 S.B. 403, 404, 
214 N.O. 388—Miller v, Holland, 147 
■S.B. 8, 196 N.C. 739. 

Okl.—Oklahoma Gas & Electric Co. 
V. Wilson, 45 P.2d 760, 1'7;2 Okl. 
540. 

Pa.—^Leoni v. Reinhard, 194 A. 490, 
327 Pa. 391. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Bell, 
Civ.App., 101 S.W.2d 363, 364, error 
dismissed— Corpus Juris quoted in 
Port Worth & Denver City Ry. Co. 
V. Rogers, Civ.App., 62 S.W.2d 161, 
154— Corpus Juris cited in Dallas 
Ry. & Terminal Co. v. Travis, Civ. 
App., 46 S.W.'2d 743, 745, affirmed 
78 S.W.2d 941, 125 Tex. 11—Texas 
Power Light Co. v. Culwell, Civ. 
App., 19 S.W.2d 816, reversed on 
other grounds, Com.App,, 34 S.W. 
2d 820,. modified on other grounds 
i3'7 S.W.2d 123. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 377, 184 
Va. 94. 

45 C.J, p 631 note 35. 

Violation of penal statute 

An act which is prohibited by a 
penal statute and which might be 
negligence as a matter of law is not 
negligence unless its commission is 
in violation of some duty owing un¬ 
der the circumstances by the person 
committing th^ act to another per¬ 
son.—Etheridge V. Guest, 12 S.E.2d 
483, 63 Ga.App. 637. 

26. Miss.—Campbell v. Willard, 39 
So.2d 483, 484, 2 O 16 Miss. 783. 
Mo.-r-Kelley v. National Lead Co., 
App., 210, S.W:.2d 728, 734. 

N.H.—White v. Schnoebelin, 18 A.2d 
18-5, 136 . 91 N.H. 273—-Collette V. 
Boston .& M. R., 140 A. 176, 83 N. 
H. 210, 213. 

N.C.—Gibbs V. Western Union Tele¬ 


graph Co., 146 S.E. 209, 212, 196 
N.C. 616. 

46 C.J. p 631'note 34. 

27. U.S.—Murphy v. Hutzel, D.C.Pa., 
27 P.Supp. 473. 

La.—^Elfer v. Hibernia Nat. Bank in 
New Orleans, App., 174 So. 287, 288. 

28. Ky.—'Conn’s Adm’r v. Shields, 
179 S.W.2d 900, 901, 297 Ky. 222. 

N.Y.—Palsgraf v. Long Island R. Co., 
1162 N.E. 99, 101, 248 N.Y. 339, 69 
A.L.R. 1253, reargument denied 164 
N.E. 564, 249 N.Y. 511. 

29. U.S.—^Sinram V. Pennsylvania 
R. to., C.C.A.N.Y., 61 F.2d 767, 770. 

Ky.—Louisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, 47, 292 Ky. 
120 . 

Mich.—Hale v. Cooper, '261 N.W. 64, 
67, 271 Mich. 348, adhered to '263 
N.W. 769, 271 Mich. 348. 

N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, 
827, 270 N.Y. 287, reargument de¬ 
nied Schmidt v. Merchants Des¬ 
patch Transp. Co., 2 N.E.2d 680, 271 
N.Y. 631—Palsgraf v. Long Island 
R. Co.,, 162 N.E. 99, 248 N.Y. 339, 
69 A.L.R. 1263, reargument de¬ 
nied 164 N.E. 664, ■24&‘ N.Y. '511— 
Hakala v. Van Schaick, 12 N.Y.S. 
(2d 928, 934, 171 Misc. 418—Spie¬ 
gel V. Libby, McNeill & Libby, 244 
N.Y.S. 654, 137 Misc. 698. 

Utah.—Sessions v. Thomas D. Dee 
Memorial Hospital Ass’n, 78 p.2d 
6415, 94 Utah 460. 

30. Fla.—^American Box & Lumber 
Co. V. Chandler, 138 So. 29, ,30, 102 
Fia. 907. 

Ky.—Louisville & , N. R. Co. v. 
Vaughn, 166. S.W.2d 43, 47, 292 Ky. 
120 . 

Mich.—Hale v. Cooper. 261 N.W. 64. 
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57, '271 Mich. 348, adhered to 263 
NW. 769, 271 Mich. 348. 

N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 8'24, 
827, 270 N.Y. 287, reargument de¬ 
nied Schmidt v. Merchants Des¬ 
patch Transp. Co., 2 N.E.2d 680, 
271‘N.Y. 631—Palsgraf v. Long Is¬ 
land R. Co., 162 N.E. 99, 248 N.Y. 
339, 69 A.L.R. 1253, reargument 
denied 164 N.E. 564, 249 N.Y. 511— 
Hakala v. Van Schaick, 12 N.Y.Sw 
2d 928, 934, 171 Misc. 418—Spiegel 

V. Libby, McNeill & Libby, 244 N. 
Y.S. 654, 137 Misc. 698. 

31. Tenn.—Tennessee Central Ry. 
Co. V. Page, 282 S.W. 376, 153 Tenn. 
84—McFadden v. Gray, 8 Tenn.App. 
514. 

32. Tenn-—Tennessee Central By. 
Co. V. Page, 282 S.W. 376, 153 Tenn. 
84—McFadden v. Gray, 8 Tenn.App. 
514. 

33. 'Conn.—^Nolan v. New York, etc., 
R. Co., 39 A. 115, 70 Conn. 169, 43 
L.R.A. 306. 

34. Conn.—Nolan v. New York, etc., 
R. Co., supra. 

35. Conn.—Farrell v. Waterbury 
Horse R. Co., 21 A. 67i5, 22 A. 644, 
60 Conn. 239. 

36. Ill.—^Peoria, etc., R. Co. v. Clay- 
berg, 107 Ill. 644. 

45 C.J. p 632 note 41. 

37. Tenn.—Dixon v. Morgan, 285 S. 

W. 658, 154 Tenn. 389, 405. 

45 C.J. p 632 note 42. 

38. Kan.—State v. Cutter, 282 P* 
1071, 1077. 129 Kan. 281, 67 A.L.R. 
909. 

N.Y.—People. V. Pace, 221 N.Y.S. 778, 
779, 220 App.Diy. 495—People v, 
Angelo, 221 N.Y.S. '47, 49, 219 Appf;^ 
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negligence does ri-bt involve tlie element of intent^® 
and that it does not necessarily result -from an in¬ 
tentional act nor does it imply malice or reck- 
lessness^l or an 3 rthing further than a failure to ex¬ 
ercise the care which reasonable prudence would 

suggest.42 

While the phrase ''culpable negligence*' has been 
said to be indefinable,and to be incapable of pre- 
cise^^ or concise^^ definition, numerous definitions 
of the term may be found.'^® 

, "Culpable negligence” has been defined as the 
want of such care as a man of ordinary prudence 
would use under similar circumstances;^'^ the want 
of that usual and ordinary care and caution in the 
performance of an act usually and ordinarily exer¬ 
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cised by a 'person under sirhilar' circumstances'and 
conditions the omission'tp do something which a 
reasonable; prudent, or cautious man would do, ot^ 
the doing of something which such a man would not 
do, under the circumstances surrounding the partic¬ 
ular case;^^ the conscious and wanton or reckless 
disregard of the' probabilities of fatal consequences 
to others as the result of the willful creation of an 
unreasonable risk thereof pr that degree of neg¬ 
ligence or carelessness which is denominated as 
gross, and which constitutes such a departure from 
what would be the conduct of an ordinarily careful 
and prudent man under the circumstances as to fur¬ 
nish evidence of indifference to consequences.^^ 

Culpable negligence has been said to be something 
more than negligence, ^2 and to be something more 


Div. 646, affirmed 159 N.E. 394, '246 
N.T. 451—People v. Hoffman, 294 
N.T.S. 444, 162 Misc. 677. 

“Its use was intended to mark a 
distinction of some sort between the 
ne^lig-ence which is merely a tort, 
paid for by,money damag-es, and the 
neg-lig-ence which is a crime, an of¬ 
fense ag-ainst society, which must be 
paid for by penal punishmept.*' 

Kan-—State v. Ouster, 282 P. 1071, 
1077, 129 Kan. 381, 67 A.L.R. 909. 
K.Y.—People v. Angelo, 221 N.Y.S. 
47, 49, 219 App.Div. 646, affirmed 
159 N.E. 394, 246 N.Y. 451. 

39. Fla.—Kent v. State, 43 So. 773, 
53 Fla. 51. 

Mo.—State v. Lockwood, 24 S.W. 
1015, 119 Mo. 463. 

40. Fla.—Kent y. State, 43 So. 773, 
774, 53 Fla. '61. 

41. H.Y.—^Noonan v. Luther, 104 N. 
Y.S. 684, 119 App.Div. 701, 

42. N.Y.—^Noonan v. Luther, supra, 

43. Miss.—Gregory y. State, 118 So. 
906, 909, li52 Miss. 133—Sims y. 
State, 116 So. 217, 219, 149 Miss. 
171. 

44. Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

Minn.—State v. Lester, 149 H.W. 297, 
298, 127 Minn. 282. L.R.A.1915D 
201 . 

K.C.-r-State v. Stansell, 164 S.E. '680, 
582, 203 1 Sr.C., 72 ., 

45. N.Y.—^People y. Pace, 221 N.Y.S. 
.'778, 779, .?20 ( App.Diy. 496—People 

y. Angelo, 221 N.y.S. 47, 49, 219 
App.Diy. 646, affirmed 159 N.E. 
394, 396, 246 N.Y. 451. 

40. Fla.—Pitts y. State, 182 So. 23,4, 
132 Fla. 812—^Franklin v. StatQ, ;163' 

So. 66, '56, 120 Fla. 686—Cannon y. 
State, 107 So. “360', 363; 91 Fla. 214.’' 
Ga.-^Cain v. State, 190 S.E: 371, ■37*4, 
65 Ga.App. 376. 

Han.—State y.‘ CUsfer, 282 P. 1071, 
1078, 129 Kan. 38f, 67 A.L.R. 'sm. 
Minn.—Stafe v: Leister, 149 N.VV. 297, 


298. 127 Minn. 282, L.R.A.191I5D 

201 . : 

Miss.—Sims y. State, lli5 So. 217, 219, 
149 Miss. 171. 

Mo.—State v. Sawyers, 80 S.W.2d 
164, 166, 336 Mo. 644—State y. 
Bauhlits, 27 S,W.2d 16, 21, 324 Mo. 
1199. 

N.Y.—People y. Angelo, 169 N.E. 394, 
396,, 246 N.Y. 451—People v. Gard¬ 
ner, 8 N.Y.S.2d 917, 919, 255 App. 
Diy. '683—People v. Waxman, 249 
N.Y.S. 180, 183, 232 App.Diy. 90— 
People y. Pace, 221 N.Y.S. 778, 
779, 220 App.Diy. 495—People y. 
Carlson, 26 N.Y.S.2d 1003, 1004, 
176 Misc. 230—^People y. Hoffman, 
294 N.Y.S. 444, 446, 162 Misc. 677— 
People y. Brucato, 32 N.Y.S:2d 689, 
691. 

N.C.—State v. Blankenship, 50 S.E.2d 
724, 729; 229 'N.C. 589—State v. 
Miller, 18 S.E.2d 143, 146, 220 N. 
C. 660—Wright y. Pettus, 184 S. 
E. 494, 495, 209 N.C. 732—State y. 
Lancaster, 180 S.E, '577, 578, 208 
N.C. 349—State y. Cope, 167 S.E. 
456, 458, 204 N.C. 28; 

47. Kan.— Corpus Juris cited in 
State V. Rogers, 52 P.2d 118'5, 1195, 
142 Kan. 841. 

45 C.J. p 633 note 4i5. 

48. Kan.— Corpus Juris cited in 

State y. Rogers, 62 P.2d 1186, 1195, 
142 Kan. 841. 

Okl.—Sweet y. State, 95 P.2d 242, 
247, 68 Okl.Cr. 44—^Philby y. -State, 
76 P.2d 412, 415, 64 Okl.Cr. 1—Hom¬ 
ines y. -State, 281 P. 310, 312, 45 
Okl.Cr. 40—Nail y. State, 242 P. 
270, 272, 3,3 Okl.Cr. 100—Pamplin' 
y. State, 205 P. 621, '624, 21 Okl. 
Cr. 136. . . , 

45 C.Jf. P 6.33 note 46.,; 

49. Fla.-^Russ V. State, 191 So. 296, 

298, 299, 140 Fla. 217—Franklin y. 
State,^ 163 So. 66, 66;’120 686, 

Miss.—Robertson y. Stktb, I2l So. 
492, 493, 153 Miss. 770—Gregofi^ y. ; 
'State, 118'Sbi 906, 909, 162 Misk 
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133—Sims y. State, 115 So. '217, 
219, 149 Miss. 171. 

Mo.—^State v. Studebaker, 66 S.W.2d 
877, 881, 334 Mo. 471—State v. 
Pauly, 267 S.W. 799, SOI. 

Okl.—Howard y. State, Or., 199 P. 

2d ,240, 244—Ray .y. State, Cr., 189 
. P.2d 620, 624—Roberts y. State, 166 
P.2d 111, 82 Okl.Cr. 75—Chandler 
' y. State, 146 P.2d 598. 603, 79 Okl. 
Cr. 323—Clapp y. State, 120 P.2d 
381, 384, 7.3 Okl.Cr. 261—Lamb y. 
State, 105 P.2d '799, 803, 70 Okl.Cr. 
236—Philby y. State, 76 P.2d 412, 
415, 64 Okl.Cr. 1—^Homines y. State, 
281 P. 310, 312, 45 Okl.Cr. 40— 
Vaughn y. State, 276 P. 701, 702, 
42 Okl.Cr. 376—Herndon y. State, 
261 P, 378, 379, 38 Okl.Cr. 338—Nail 
y. State, 242 P. 270, 272, 33 Okl. 
Cr. 100—-Clark y. State, 224 P. 738, 
27 Okl.Cr. 11. 

45 C.J. p 63,3 note 45 [a], p 1372 note 
'22 [d]—29 C.J. p 1154 note 96 [h]. 
Similar definitions 

Mo.—State y. Winkler, 273 S.W. 1040, 

^ 1042, 309 Mo. 28—State y. Miller, 

234 S.W. 813, 814. 

Okl.—^Homines v. State, 281 P. 310, 
312, 45 Okl.Cr. 40. 

50. Miss.—Henderson v. State, 25 
So.2d 133, 135, 199 Miss. 629—Smith 
y. State, 20 So.2d 701, 705, 197 Miss. 
802. 

51. Miss.—Scott V. State, 185 So. 
195, 196, 183 Miss. 788—Turner y. 
State, 183 So. 522, 183 Miss. 658— 
Shows y. State, 168 So. 862, 175 
Miss. 604. 

52. Kan.—State .y. Custer, 282 ,P. 
1071, 1078, 129 Kan. 381, 67 A.L.R. 
909. 

N.Y.-^People y. Pace, 22i N.Y.S. 778. 
779, 220 App.Diy. 495—People v. 
Ahgelo, '221 N.Y.S. 47, 49, 219 App/ 

. Diy. 646, affirmed 169 ''N.E.' '394, 246 
N.Y. 451. ; ^ . 

Wyo.—Pubs-y. Swenson,! 131'P.2d 333, 
838, 58 Wyo. 293. ' . 

Difference in degrree 

Between culpable ' ’hegligrehce aJid 
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§ 1 


than the slight negligence necessary to support a 
civil action for damages ;53 it has been said to be 
agreed that the words necessarily imply something 
more than a lack of precaution or the exercise of 
ordinary care.^^ All negligence, in order to be 
culpable, involves the failure to perform some 
duty;^^ it is not duty to one's self, but to another, 
that constitutes culpable negligence.^s Stupidity, 
irresponsibility, thoughtlessness, ordinary careless¬ 
ness, or mere lack of foresight, however serious the 
consequences may happen to be, does not constitute 
culpable negligence; there must exist in the mind 
of accused, at the time of the act or omission, a 
consciousness of the probable consequences of the 
act and a wanton disregard of them.57 Culpable 
negligence must be ascertained from the facts of 
each case,^® and no ironclad statement can be set 
forth as applicable to all classes of cases.59 Under 
a given state of facts, whether negligence is culpa¬ 
ble is a question of judgment.®® 

"^Ordinary negligence'* compared. There has 
been said to be a marked distinction between simple 
or ordinary negligence, giving one a right of ac¬ 
tion for damages, and culpable negligence, render¬ 
ing one guilty of a criminal offense and culpa¬ 
ble negligence, within the meaning of a criminal 
statute, has been held something more than ordi¬ 
nary negligence.®^ While, as discussed infra § 8, 


ordinary negligence is based on the theory that a 
person charged with negligent conduct should have 
known the probable consequences of his acts, culpa¬ 
ble negligence rests on the assumption that he knew 
the probable consequences, but was intentionally, 
recklessly, or wantonly indifferent to the results.®^ 
On the other hand, ^'culpable negligence" has been 
held to have no other or different meaning than ^'or¬ 
dinary negligence;"®^ but such a construction has 
been held to render the word "culpable," as used in 
a criminal statute, utterly meaningless.®® 

Culpable negligence in the law of crimes is some¬ 
thing more than actionable negligence®® in the law 
of torts ;®7 it is something more than common-law 
negligence.®® Culpable negligence in criminal law 
involves a reckless disregard for the lives or safety 
of others,®® and is negligence of a higher degree 
than that required to establish liability on a mere 
civil issue.70 To make a case of culpable negli¬ 
gence in a criminal prosecution, simple negligence 
is not sufficient ;7i there must be that degree of 
negligence or carelessness which is denominated as 
gross and which constitutes such a departure from 
what would be the conduct of an ordinarily care¬ 
ful and prudent man under the same circumstances 
as to furnish evidence of indifference to conse- 

quences.73 

'^Criminal negligence" equivalent. The term "cul- 


negligence merely there is said to be 
no principle of discrimination; they 
differ only in degree.—Lamb v. State, 
105 P.2d 799, 800, 70 Okl.Cr. 236— 
Nail v. State, 242 P. 270, 271, 33 Okl. 
Cr. 100. 

53. Fla.—Pitts V. State, 182 So. 234. 
132 Fla. 81'2—Franklin v. State, 163 
So. 55, 56, 120 Fla, 686—Cannon v. 
State. 107 So. 360, 361, 91 Fla. 214. 
N.Y.—People v. Angelo, 159 N.E. 394, 
396, 246 N.Y. 451—People v. Gard¬ 
ner. 8 N.Y.S.2d 917, 919, 255 App. 
Div. 683—People v. Carlson, 26 N. 
Y.S.2d 1003, 1004, 176 Misc. 230— 
People V. Hoffman, 294 N.Y.S. 444, 
446. 162 Misc. 677. 

However, it has been held that 
''this term . . . means negligence 
which, when an accident occurs 
therefrom, the city will be called 
upon to respond in damages." 

Iowa.—Turner v. City of Winterset, 
229 N.W. 229, 231, 210 Iowa 458. 
N.Y.—People v. Angelo, 159 N.E. 394, 
396, 246 N.Y. 451. 

64. Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

N.C.—State v. Stansell, 164 S.E. 580, 
■582, 203 N.C. 72. 

55. Tenn.—Dixon v. Morgan, 285 S. 
W. 558, 562, 154,Tenn. 389. 

56. Tenn.—Dixon v. Morgan, supra. I 
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57. N.Y,—^People v. Carlson, 26 N. 
Y.S.2d 1003, 1005. 176 Misc. 230. 

58. Miss.—Robertson v. State, 121 
So. 492, 493, 153 Miss, 770—Gregory 
V. State, 118 So. 906, 909, 152 Miss. 
133—Sims V. State, 115 So. 217, 219, 
149 Miss. 171. 

59. Miss.—Robertson v. State, 121 
So. 492, 493, 1,53 Miss. 770—Gregory 

V. State, 118 So. 906, 909, 152 Miss. 
133—Sims V. State, 115 So. 217, 219, 
149 Miss. 171, 

60. N.Y.—People v. Angelo, 159 N.E. 
394, 396, 246 N.Y. 451—People v. 
Carlson, 26 N.Y.S.2d 1003, 1006, 176 
Misc. 230—People v. Hoffman, 294 
N.Y.S. 444, 446, 162 Misc. 677. 

61. Mo.—State v. Sawyers, 80 S.W. 

2d 164, 166, 336 Mo. 644—State v. 
Baublits, 27 S.W.2d 16, 21, 324 

Mo. 1199. 

62. Mo.—State v. Schneiders, 137 iS. 

W. 2d 439, 345 Mo. 899. 

63. Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

N.C.—State v. Stansell, 164 S.E. 680, 
682, 203 N.C. 69. 

64. Wis.—'Clemens v. State, 185 N. 
W. ,209, '214, 176 Wis. 289, 21 A.L.R. 
1490. 

65. S.D.—State v. Bates, 271 N.W. 
765, 766, 767, 65 S.D. 106. 
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66. Mo.—State v. Schneiders, 137 
S.W.2d 439, 440, 345 Mo. 899, 

Substantially ectuivalent 
It has been held that the expres¬ 
sion “culpable negligence,’’ as used 
with reference to one whom it is 
sought to charge with liability there¬ 
for, is usually substantially equiva¬ 
lent to “actionable negligence." 

Kan.—State v. Rogers, 52 P.2d 1185, 
1195, 142 Kan. 841. 

Mo.—State v. Studebaker, 66 S.W. 
2d 877, 881, 344 Mo. 471. 

67. Mo.—State v. Millin, 300 S.W. 
694, 697, 318 Mo. 553. 

N.C.—State v. Blankenship, 60 S.E. 
2d 724, 729, 229 N.C. 589—State v. 
Miller, 18 S.E.2d 143, 146, '220 N.C. 
660—Slate v. Lancaster, 180 S.E. 
577, 1578, 208 N.C. 349—State v. 
Cope, 167 S.E. 456, 45S, 204 N.C. 
28. 

68. Mo.—State V. Schneiders, 137 S, 
W.2d 439, 345 Mo. 899. 

69. Me.—State v. Ela, 8 A.2d 589, 
592. 

Offenses and prosecutions therefor 
see infra § 306. 

70. Me.—State v. Ela, supra. 

71. Miss.—Shows v. State, 168 So. 
862, 864, 175 Miss. 604. 

72. Miss.—Shows V. State, supra. 
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§ 1 

pa;ble negligence” has been used as equivalent to,^^ 
and declared to be synonymous with,*^^ criminal neg¬ 
ligence. 

''Gross negligence^^ compared, “Culpable negli¬ 
gence” and “gross negligence” are not necessarily 
synonymous, *^5 although culpable negligence might 
be gross negligence and gross negligence might be 
culpable negligence'^® and the same negligence, as it 
affects the individual and the state, has been said to 
be, respectively, gross negligence and culpable neg¬ 
ligence.'^'^ The difference between culpable negli¬ 
gence and gross negligence has been said to be that, 
while both are very high degrees of negligence, the 
former involves the idea of recklessness and the 
latter does not.'^® As used in a particular statute, 
the term “culpable negligence” has been held not to 
require gross negligence.'^Q 

Violation of statute or ordinance. An intention¬ 
al, willful, or wanton violation of a statute or or¬ 
dinance, designed for the protection of human life 
or limb, which proximately results in injury or 
death, is culpable negligence,®® as is an inadvertent 
violation of a prohibitory statute or ordinance ac¬ 
companied by recklessness of probable consequences 
of -a dangerous nature, when tested by the rule of 
reasonable prevision, amounting altogether to a 


thoughtless disregard of consequences or a heedless 
indifference to the safety of others, if injury or 
death proximately ensue.®^ The culpable negligence 
with which a particular criminal statute is con¬ 
cerned has been held to pertain to some breach of 
duty imposed by statute or general principle of law, 
not by city ordinance.®^ 

e. Other Terms 

Various other kinds of negligence have been defined 
by the courts. Also the cognate terms “negligent" and 
“negligently" have been defined. 

“Legal negligence” is the failure to perform a 
duty which the law imposes on one person for the 
benefit of another.®® In a legal sense, a person is 
not guilty of negligence unless the acts said to be 
negligent are sufficient to amount to a want of or¬ 
dinary care.®^ 

"Active negligence;** "passive negligence,** Ac¬ 
tive and passive negligence have been referred to 
as distinguishable from each other.®^ The term 
“active negligence,” as properly used, denotes some 
positive act or some failure in a duty of operation 
which is the equivalent of a positive act,®® and 
“passive negligence” the failure to do something 
that should have been done.®^ 

"Negligence per se,** The term “negligence per 


Presumption of malice 

Neglig-ence so gross as to raise 
the presumption of malice is not re¬ 
quired.—Sims V. State, 115 So. 217, 
1219, 149 Miss. 171. 

73. Kan.—Corpus Juris cited in 
State V. Rogers, 52 P.2d 1185, 1195, 
142 Kan, 841. 

Minn.—-State v. Lester, 149 N.W. 297, 
298, 127 Minn. 282, L.R.A.1915D 

201 . 

45 C.J. p 633 note 48. 

“Criminal negligence" defined see in¬ 
fra § 306. 

74. Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

N.Y.—People v. Brucato, 32 N.Y.S.2d 
689, 691. 

75. Fla.—Franklin v. State, 163 So. 
i55, 56, 120 Fla. 686. 

Gross negligence generally see in¬ 
fra § 8. 

76. Fla.—Franklin v. State, supra. 

77. Okl.—Lamb v. State, 105 P.2d 
799, 800, 70 Okl.Cr. 236—-Nail v. 
State, 272 P. 270, 271, 33 Okl.Cr. 
100 . 

78. Minn.—State v, Bolsinger, 21 N. 
W.2d 480, 487, 221 Minn. 154. 

79. Wis.—Clemens v. State, 185 K. 
W. 209, 212, 176 Wis. 289, 21 A.L.R. 
1490. 

80 . K.C. — State v. Blankenship, '50 

S.E.2d 724, 7'29, 229 N.C. 589— 

State V. Miller, 18 S.E.2d 143, 146, 


220 N.C. 660—State v. Lancaster, 
180 S.E. 577, 578, 208 N.C. 349— 
State V. Cope, 167 S.E. 456, 458, 
204 N.C. 28. 

Violation of statute or ordinance gen¬ 
erally see infra § 19. 

81. N.C.—State v. Blankenship, '60 
S.E.2d 724, 729, 229 N.C. 589—State 
V. Miller, 18 S.E 2d 143, 146, 220 N. 
C. 660—State v. Cope, 167 S.E. 456, 
458, 204 N.C. 28. 

82. Kan.—State v. Bowser, 261 P. 
846, 849, 124 Kan. 656. 

83. N.H.—Sweeney v. Boston & M. 
R. R., 174 A. 676, 677, 87 N.H. 90, 
affirmed 175 ’ A. 243, 87 N.H. 90, 
certiorari denied 55 S.Ct. 638, 294 

U. S. 728, 79 L.Ed. 1258—Davis v. 
Boston & M. R. R., 49 A. 108, 70 
N.H. 519. 

84. Cal.—^Lufkin v. City of Bakers¬ 
field, 20 P.2d 788, 131 Cal.App. 21. 

85. Cal.—Easier v. Sacramento Gas, 
etc., Co., Ill P. 530, 532, 158 Cal. 
514, Ann.Cas.l912A 642—Colgrove 

V. Lompoc Model T Club, 124 P.2d 
128, 130, 61 Cal.App.2d 18—Burke 
V. John E. Marshall, Inc., 108 P.2d 
'738, 742, 42 CaLApp.2d 195~Yoshi- 
ko Yamauchi v. O'Neill, 102 P.2d 
365, 367, 38 Cal.App.2d 703. 

La.—Anderson v. London Guarantee 
& ACC. Co., App., 36 So.2d 741, 746 
—Hayes v. Oertel, App., 195 So. 
388, 390. 

N.Y.—^Walters v. Rao < Electrical 
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Equipment Co., 21 N.Y.S.2d 403, 
405, 174 Misc. 445—Dapolito v. 

Morrison, 2 N.Y.S.2d 765, 770, 166 
Misc. 849—^Wellington v, Jones Es¬ 
tate Corporation, 29 N.Y.S.2d 433, 
435. 

Tex.—^Whitson Food Products Co. v. 
McClung, Civ.App., 206 S.W.2d 659, 
661—McKain v. Haynes, Civ.App., 
203 S.W.2d 970, 972—J. A. & E. D. 
Transport Co. v. Rusin, Civ.App., 

202 S.W.2d 693, 699—Heard & 

Heard v. Kuhnert, Civ.App., 155 S. 
W.2d 817, 819—Sherrod v. Bird, Civ. 
App., 155 S.W.2d 422, 425—Dixon v. 
McDonald, Civ.App., 130 S.W.2d 884, 
885—Lawless v. Tidwell, Civ.App., 
24 S.W.2d 615, 516. 

86. Conn.—Dickerson v. Connecticut 
Co., 118 A. 518, 98 Conn. 87. 

45 C.J. p 633 note 54. 

Destruction of part of sewer drain 
Wis.—Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742, 746, 233 Wis. 100. 

87. Ind.—Indiana Harbor Belt R. Co. 
V. Jones, 41 N.E.2d 361, 364, 220 
Ind. 139. 

N.Y.—Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, v. Post & McCord, 25 N. 
Y.S.2d 52, 56, 261 App.Div. 242, re¬ 
versed on other grounds 36 N.E.2d 
135, 286 N.Y. 254. 

Tex.—McKain v. Haynes, Civ.App., 

203 S.W.2d 97<0, 972—English v. 
Miller, Civ.App., 33 SW.2d 477, 478. 
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se'' has been said to be on.e of general use,^^ but not 
easily defined and it has been said that the ex¬ 
pression has not acquired that precise and definite 
meaning which is essential to the prevention of am¬ 
biguity.^^ ‘‘Negligence per se’^ is a term which is 
frequently employed to designate an act or omis¬ 
sion which is contrary to positive law,^l or so op¬ 
posed to the dictates of common prudence or ordi¬ 
nary caution that it can reasonably be said, without 
hesitation or doubt, that no careful person would 
have committed it.®^ This distinction between neg¬ 
ligence per se and negligence not per se respects 
merely the method by which the existence of negli¬ 
gence is to be ascertained in particular instances.^^ 
When once its existence is determined, whether 
through the court’s judicial cognizance or the jury’s 
finding as a matter of fact, there is no further dis¬ 
tinction made; and the one form of negligence has, 
in the further consideration of the case, just the 
same effect as the other, no more, no less,^'^ When 
the standard of conduct of a reasonable man is ex¬ 
pressly defined by legislative enactment or judicial 
decision, the failure to conform to that standard is 
called negligence per se.^^ 

Conduct not declared penal by law ordinarily 
should not be held by the courts to constitute neg¬ 
ligence per se'jQti and if a given act is not to be re¬ 
garded as contributory negligence per se on the part 
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of a plaintiff in an action at law for injury to per¬ 
son or property the same act ought not to be re¬ 
garded as negligence per se on the part of a de¬ 
fendant in any such action.97 

^'Negligent!' The word “negligent” has been de¬ 
fined as careless, heedless, liability to omit what 
ought to be done; want of attention habitually 
omitting, careless, heedless, neglectful, incompetent, 
thoughtless, or regardless.^^ The term has been 
held synonymous with, or equivalent to, “careless” 
see 12 CJ.S. p 1147 note 80, “imprudent” see 42 C. 
J.S. p 472 note 9, “reckless,”^ and “wrongful 
but it is not synonymous with “negligible,”^ and has 
been compared with, or distinguished from, “will- 
ful.”4 

^'Negligent act!^ A negligent act is an inadver¬ 
tent act;5 it may be merely carelessly done from a 
lack of ordinary prudence® and may be one which 
creates a situation involving an unreasonable risk to 
another because of the expectable action of the oth¬ 
er, a third person, an animal, or a force of na- 
ture.7 The fact that an act is characterized as neg¬ 
ligent indicates that harm to another as the result 
of it was neither foreseen nor intended.® If acts 
are such as an ordinarily prudent person would have 
committed under the same circumstances, they are 
not negligent.® 


88. €al.—Lotta v. City of Oakland, 
154 P.2d 2-5, 26, 67 Cal.App.2d 411. 

89. Cal.—Lotta v. City of Oakland, 
supra. 

90. Wash.— Corpus Juris piloted in 
Davis V. Browne, 147 P.2d 263, 271. 

46 C.J. p 633 note 51. 

91. Tex.— Corpus Juris quoted in 
Ford Motor Co. v. Madden, Civ. 
App., 42 S.W.2d 165, 167. 

Wash.— Corpus Juris quoted in Davis 
V. Browne, 147 P.2d 263, 271. 

Violation of statute or ordinance as 
negligence per se see infra § 19. 

45 C.J. p 633 note 49. 

Zia-w estahlislies ueg-ligence 

In case of negligence per se, law 

itself establishes negligence when 

certain act or omission is proved.— 

Lee V. Georgia Power Co., 161 S.E. 

851, 44 Ga.App. 435. 

92. Idaho.—Pittman v. Sather, 188 
P.2d 600, 606. 68 Idaho 29. 

Ill.—-Corpus Juris cited in Crowe 
Name Plate & Mfg. Co. v. Dam- 
merich, 279 Ill.App. 103, 107. 

Tex.—Lang v. Henderson, Civ.App., 
215 S.W.2d 585, 587—McAfee v. 
Travis Gas Corporation, 153 S.W.2d 
442, 447, 137 Tex. 314—Womack v. 
Tripp, Civ.App., 137 S.W.2d 180, 
182— Corpus Juris quoted in Ford 
Motor Co. V. Madden, Civ.App., 42 

S.W.2d 165, 167. 


Wash.—^Corpus Juris quoted in Davis 
V. Browne, 147 P.2d 263, 271. 

45 C.J. p 633 note 50. 

rSo held as to “negligence" 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Najera, Civ.App., 203 SW.2d 
577, '580, reversed on other g’-'ounds 
207 S.W.2d 365, 146 Tex. 367. 

93. Ga.—Platt v. Southern Photo 
Material Co., 60 S.E. 1068, 4 Ga. 
App. 159, 163. 

Wash,—^Corpus Juris quoted in Da¬ 
vis V. Browne, 147 P.2d 263, 271. 

94. Ga.—Platt v. Southern Photo 
Material Co., 60 S.E. 1068, 4 Ga. 
App. 159. 163. 

Wash.—Corpus Juris quoted in Da¬ 
vis V. Browne, 147 P.2d 263, 271. 

95. Cal.—Lotta v. City of Oakland, 
154 P.2d 25, 26, 67 Cal.App.2d 411. 

96. Tex.—Texas & P. Ry. Co. v. Day, 
Civ.App., 193 S.W.2d 722, 726, re¬ 
versed on other grounds 197 S.W. 
2d 332, 145 Tex. 277. 

97. N.C.—^Sebastian v. Horton Mo¬ 
tor Lines, 197 S.E. 539, 541, 213 N. 
C. 770. 

Contributory negligence generally 
see infra §§ 116-173. 

98. Wis.—Kliefoth v. Northwestern 
Iron Co., 74 N.W. 356, 357, 98 Wis. 
495. 

45 C.J. p 1373 note 5. 
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S9. Wis.—^Kliefoth v. Northwestern 
Iron Co., supra. 

45 C.J. p 1373 note 6. 

1. Kan.—Stout v. Gallemore, 26 P. 
2d 573, 577, 138 Kan. 385. 

2. N.Y.—Belmont v. New York, 182 
N.Y.S. 173, 174, 191 App.Div. 717. 

W.Va.—Pickens v. Coal River Boom, 
etc., Co., 41 S E. 400, 401, 51 W.Va. 
445, 90 Am.S.R. 819. 

3. La.—State v. Gueringer, 24 So.2d 
284, 285, 209 La. 118. 

Distinction stated 

A person is negligent when he is 
guilty of negligence, is heedless, or 
is culpably careless, while a thing 
is negligible when it mey be neglect¬ 
ed or disregarded.—State v. Guer¬ 
inger, supra. 

4. Tenn.—Bohlen-Huse Coal & Ice 
Co. V. McDaniel, 257 S.W. 848, 850, 
148 Tenn. 628. 

68 C.J. p 278 note 68. 

5. N.H.—Brown v, Boston, etc., R. 
Co., 64 A. 194, 201, 73 N.H. 568. 

45 C.J. p 1373 note S. 

6. Cal.—People v. Pryor, 61 P.2d 
773, 775, 17 Cal.App.2d 147. 

7. Vt.—Johnson v. Cone, 28 A.2d 
384, 387, 112 Vt. 459. 

8. Minn.—Hanson v. Hall, 279 N. 
W. 227, 229, 202 Minn. 381. 

9. Ky.—Louisville, etc,, R. Co. v. 
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‘'Negligent conduct/^ Negligent conduct may be 
an act which the actor, as a reasonable man, should 
realize as involving an unreasonable risk of caus¬ 
ing an invasion of an interest of another,^® or a fail¬ 
ure to do an act which is necessary for the protec¬ 
tion or assistance of another and which the actor is 
under a duty to do.^^ The conduct of an individual 
is negligent when it creates an unreasonable risk of 
harm to some general class of persons.^^ 

“Negligent injury.'^ Ordinarily a negligent injury 
is a breach of duty;i3 t)ut every negligent act from 
which injury results is not a negligent injury.!^ 

“Negligently/^ The word ‘^negligently’^ has been 
defined as meaning without exercising that degree 
of care which a person of ordinary sense and pru¬ 
dence, under like circumstances, and in the perform¬ 
ance of a like act, would have exercised,and as 
meaning the failure to exercise ordinary care.^® 
When the term is used to characterize an act, it ex¬ 
presses a fact and is not a mere epithet or legal con- 
clusion.^7 ‘‘Negligently” has been held equivalent 
to, or synonymous with, “carelessly” see 12 CJ.S. p 
1147 note 95, “improperly” see 42 CJ.S. p 414 note 
61, and “inadvertently” see 42 CJ.S. p 496 note 10. 
As sometimes used, it is not synonymous with “care¬ 
lessly” see 12 C.J.S. p 1147 note 97, or “unnecessa- 
rily,”i® and it is regarded as an antonym of ^‘prop- 
erly.”i9 

“Negligent operation/^ The term “negligent op¬ 
eration” has been defined as the failure to use the 
proper means at hand in a proper and careful way 
as persons of ordinary prudence do under like con¬ 


ditions for their own safety.^® 

“Primary negligence'^ has been denied recogni¬ 
tion as a legal concept but other authority has 
referred to negligence as either contributory or pri- 
mary22 or as primary or subsequent.23 

“Reckless negligence^ The phrase “reckless neg¬ 
ligence” has been held to import no more than sim¬ 
ple negligence or want of due care;24 but it has 
also been held that the word “reckless,” as applied 
to negligence, is the legal equivalent of “willful” 

or “wanton.”25 

§ 2. Elements of Actionable Negligence 

a. In general 

b. Test of actionable negligence 

c. Lack of care 

d. Risk; danger 

e. Capacity of person charged 

f. Omission or commission 

g. Illegality; compliance with law 

h. Judgment, good faith, and attentive¬ 

ness 

i. Possibility of safer method 
a. In G-eneral 

The essential elements of actionable negligence in¬ 
clude the existence of a duty on the part of the defend¬ 
ant to protect the plaintiff from Injury, failure of the 
defendant to perform that duty, and injury to the plain¬ 
tiff resulting from such failure. 

Actionable negligence is not determinable alone 
from the doing of an act resulting in injury to an- 
other.26 In every case involving negligence there 


Massie, 128 S.W. 330, 332, 138 Ky. 
449. 

10. Cal.—Mosley v. Arden Farms 
Co., 157 P.2d 372, 374. 26 Cal.2d 
213, 158 A.L.II, 872. 

Kan.—Montag-ue v. Burgerhoff, 102 
P.2d 1031, 1034, 152 Kan. 124— 
Hackenberger v. Travelers Mut. 
Casualty Co., 62 P.2d 545, 647, 144 
Kan. 607. 

K.M.—Krametbauer v. McDonald, 
104 P.2d 900, 905, 44 K.M. 473. 

Tex.—Gulf, C. & S. P. Ry. Co. v. Bell, 
Civ.App., 101 S.W.2d 363, 364. 

Utah.—^Ward v. Denver & R. G. W. 
R. Co., 85 P.2d 837, 843, 96 Utah 
564. 

Wis.—Jones v. Pittsburgh Plate 
Glass Co., 17 N.W.2d 562, 565, 246 
Wis. 462. 

11. Cal.—Mosley v. Arden Farms 
Co., 157 P.2d 372, 374, 26 Cal.2d 
213, 158 A.L.R. 872. 

Kan.—Montague v. Burgerhoff, 102 
P.2d 1031, 1034, 152 Kan. 124— 
Hackenberger v. Travelers Mut. 
Casualty Co., *62 P,2d 545, 547, 144 
Kan. 607. 


N.M.—Krametbauer v. McDonald, 

104 P.2d 900, 905, 44 K.M. 473. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Bell. Civ.App., 101 S.W.2d 363, 364, 
error dismissed. 

Utah.—^Ward v. Denver & R. G. W. 
R. Co., 85 P.2d 837, 843, 96 Utah 
664. 

12. Cal.—Monroe v. San Joaquin 
Light & Power Corporation, 109 
P.2d 720, 42 Cal.App.2d 641. 

13. Ala.—Sloss-Sheffield Steel & 
Iron Co. V, Wilkes, 181 So. 276, 
278, 236 Ala. 173. 

14. Ala.—Sloss-Shemeld Steel & 
Iron Co. V. Wilkes, supra—Alaba¬ 
ma Great Southern R. Co. v. Ran¬ 
ey. App., 37 So.2d 150, 151. 

16. Mo.—Flesh v. Lindsay, 21 S.W. 
907, 909, 910, 115 Mo. 1, 37 Am.S. 

R. 374. 

45 C.J. p 1373 note 29. 

16- Ky.—Toebbe v. Covington, 141 

S. W. 421, 423, 145 Ky. 763. 

45 C.J. P 1373 note 29 [d]. 

17- Tex.—Magnolia Petroleum Co. v. 
Dodd, Civ.App., 52 S.W.2d 670, 672. 
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18. Wyo.—^Williams v. Union Pac. 
R. Co., 124 P. 505, 508, 20 Wyo. 392. 

19. Ind.—Southern R. Co. v. De 
Pauw, 90 N.E. 27, 29, 174 Ind. 60S. 

20. Ky.—Central Coal, etc., Co. v. 
Pearce, 80 S.W. 449, 450, 25 Ky.L. 
2269. 

21. Utah.—Miller v. Southern Pac. 
Co., 21 P.2d 865, 871, 82 Utah 46, 
certiorari denied Southern Pac. Co. 
V. Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 

22. Mo.—Rouchene v. Gamble Const. 
Co., 89 S.W.2d 58, '61, 338 Mo. 123. 

Contributory negligence generally 
see infra §§ 116-173. 

23. Ala.—Buffalo Rock Co. v. Davis, 
154 So. 556, 558, 228 Ala. 603. 

24. Ala.—Louisville, etc., R. Co. v. 
Anchors, 22 So. 279, 114 Ala. 492, 
500, 62 Am.S.R. 116. 

63 C.J. p 551 note 41. 

25. U.S.—Heller v. New York, N. 
H. & H. R. Co., C.C.A.N.Y., 265 F. 
192, 197. 

26. Miss.—City of Greenville v. 
Laury, 169 So. 121, 172 Miss. 118. 
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are necessarily three elements essential to a cause 
or right of action: (1) The existence of a duty or 
obligation on the part of defendant to protect plain¬ 
tiff from the injury. (2) Failure of defendant to 
perform or discharge that duty. (3) Injury to 
plaintiff resulting from such failure of defendant. 
When these elements are brought together, they 


unitedly constitute actionable negligence, and the 
absence of any one of these elements renders the 
complaint bad or the evidence insufficient.^? A ju¬ 
dicial definition bringing out with admirable con¬ 
ciseness the elements of actionable negligence is as 
follows: “Negligence is an unintentional breach of 
a legal duty causing damage reasonably foreseeable 


Injury as element of actionable neg¬ 
ligence see infra § 6. 

Proof of accident and injury as in¬ 
sufficient to support finding of neg¬ 
ligence see infra § 243. 

27. U.S.—Shuttleworth v. Crown 
Can Co., C.C.A.Ind., 165 P.2d 974. 
Ala.—Alabama Great Southern R. Co. 

V. Raney, App., 37 So.2d 150, 151. 
Cal.—Means v. Southern Cal. Ry. Co., 
77 P. 1001, 1002, 144 Cal. 473, 1 
Ann.Cas. 206—Neuber v. Royal 
Realty Co., 195 P.2d 501, 86 Gal. 
App.2d 596—Coleman v. California 
Yearly Meeting of Friends Church, 
81 P.2d 469, 470. 27 Cal.App.2d 579 
—Palmer v. Crafts, 60 P.2d 533, 
535, 16 Cal.App.2d 370. 

Ind.—Corpus Juris QL^oted in Hayes 
Freight Lines v. Wilson, 77 N.E. 
2d 580, 590—Elder v. Rutledge, 27 

N.E.2d 358, 217 Ind. 459—Bain v. 
Mattmiller, 13 N.E.2d 712, 213 Ind. 
549—Pontiac-Chicago Motor Exp. 
Co. V. George Cassons & Son, 34 

N. E.2d 171, 109 Ind.App. 248. 

Kan.—Rowell v. City of Wichita, 176 

P.2d 590, 595, 162 Kan. 294--Cor- 
pus Juris Q.uoted in McMillen v. 
Summunduwot Lodge No. 3, I. O. ! 

O. F., 54 P.2d 985, 989, 143 Kan. 
502. 

Ky.—Howard v. Fowler, 207 S.W.2d 
559, 561, 30'6 Ky. 567—Warfield 

Natural Gas Co. v. Allen, 59 S.W.2d 
634, 636, 248 Ky. 646, 91 A.L.R. 
890. 

Md.—Jackson v. Pennsylvania R. 
Co., 3 A.2d 719, 721, 176 Md. 1, 120 
A.L.R. 1068. 

Mich.—Ford v, Maney’s Estate, 232 
N.W. 393, 251 Mich. 461, 70 A.L.R. 
1315. 

Mo.—Karr v. Chicago, R. I. & P. Ry. 

Co., 108 S.W.2d 44, 49, 341 Mo. 636. 
Neb.—McDonald v. Omaha & C. B. 
St. Ry. Co., 257 N.W. 489, 128 Neb. 
17. 

Okl.—City of Tulsa v. Caudle, 141 P. 
2d 107, 193 Okl. 6—Oklahoma Nat¬ 
ural Gas Co. V. Shirley, 123 P.2d 
669, 671, 190 Okl. 319—Lowden v. 
Friddle, 117 P.2d 533, 536. 189 Okl. 
415—Hayes v. Oklahoma City, 103 

P. 2d 563, 187 Okl. 490—Atchison, 

T. & S. F. Ry. Co. v. Howard, 98 
P.2d 914, 186 Okl, 446—Missouri 
Pac. R. Co. V. Gordon, 98 P.2d 39, 
186 Okl. 424—McKee v. Bowlin, 87 
P.2d 1079, 1081, 184 Okl. 486— 

Guthrie v. City of Henryetta, 67 
P.2d 1165, 177 Okl. 122—Harring¬ 
ton V. Central States Fire Ins. Co. 
of Wichita, Kan., 36 P.2d 738, 169 


Okl. 255, 96 A.L.R. 859—Chicago, 

R. I. & P. Ry. Co. V. Smith. 16 P. 
2d 226, 160 Okl. 287—Atchison, T. 
& S. F. Ry. Co. V. Phillips, 12 P. 
2d 908, 158 Okl. 141—Griffin Gro¬ 
cery Co. V. Scroggins, 293 P. 235, 
237, 145 Okl. 9. 

S.C.—Corpus Juris quoted in Ford 
V. Atlantic Coast Line R. Co., 168 

S. E. 143, 180, 169 S.C. 41—Corpus 
Juris quoted in Key v. Carolina & 
N. W. Ry. Co., 162 S.E. 582, 593, 
165 S.C. 43. 

S.D.—Corpus Juris cited in Roster 

V. Inter-State Power Co., 237 N. 

W. 738. 740, 68 S.D. 521. 

Tex.—Corpus Juris cited in Freeman 

V. B. F. Goodrich Rubber Co., Civ. 

App., 127 S.W.2d 476, 478, error dis¬ 
missed by agreement—Port Worth 
& Denver City Ry. Co. v. Rogers, 
Civ.App., 62 S.W.2d 151—City of 
Wichita Palls v. Swartz, Civ.App., 
57 S.W.2d 236—Gulf, C. & S. F. Ry. 
Co, V. Russell, Civ.App., 62 S.W.2d 
1085, set aside on other ground.^ 
82 S.W.2d 948, 125 Tex. 443— 

Crump V. Hellams, Civ.App., 41 S. 

W. 2d 288. 

Utah.—Industrial Commission of 
Utah V. Wasatch Grading Co., 14 
P.2d 988, 80 Utah 223. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 377, 184 
Va, 94. 

Wyo.—Corpus Juris cited in Hilde¬ 
brand V. Chicago, B. & Q. R. R., 17 
P,2d 651, 658, 45 Wyo. 175. 

45 C.J. p 632 note 36. 

Proximate cause see infra §§ 103- 
115, 

Injury directly resulting 
La.—Wilson, Zurich General Acci¬ 
dent Liability Ins. Co., Interven¬ 
ers, V. National Casualty Co., App., 
191 So, 574, 679. 

Mo.—Beckman v. Kinder, r65 S.W. 
2d 311, 237 Mo.App. 52. 

Injury proxianately resulting 

U.S.—Heald v. Milburn, C.C.A.Ill., 
125 E.2d 8, certiorari denied Mil- 
burn V. Heald, 62 S.Ct. 1267, 316 

U. S. 681. 86 L.Bd. 1754, and 62 
S.Ct. 1268, 316 U.S. 681. 86 L.Ed. 
1754—McHugh v. National Lead 
Co., D.C.Mo., 60 P.Supp. 17, 20. 

Ala.—McKinnon v. Polk, 121 So. 639, 
219 Ala. 167. 

Ill.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. 247, 338 Ill. 270—Hartnett 

V. Boston Store of Chicago, 106 N. 
E. 837, 265 Ill, 331, 333. L.R.A. 
1915G 460. 


Iowa.—Westenburg v. Johnson, 264 
N.W. 18, 221 Iowa 134. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass'n, 202 S.W.2d 891, 895, 356 

Mo. 622. 

N.C.—Winfree v. Seaboard Air Line 
Ry. Co., 165 S.E. 259, 2'60, 199 N.C. 
590. 

Okl.—Sheridan v. Deep Rock Oil 
Corp., 205 P.2d 276, 277—City of 
Stilwell V. Bone, 157 P.2d 459, 461, 
195 Okl. 325—Phillips Petroleum 
Co. V. Stevenson, 129 P.2d 675, 191 
Okl. 294—Oklahoma City-Ada-Ato¬ 
ka Ry. Co. v. Swink, 97 P.2d 72, 
73, 186 Okl. 292—Oklahoma, etc., 
R. Co. V. Daniel, 217 P. 218, 222, 91 
Okl. 249. 

Similar statements of elements of 
actionable negligence 

Ala.—^Alabama Great Southern R. 
Co. V. Campbell, 26 So.2d 124, 32 
Ala.App. 348. 

Ark.—Alaska Lumber Co. v. Spurlin» 
37 S.W.2d 82, 83, 183 Ark. 576— 
Wisconsin & Arkansas Lumber Go. 
V. Scott, 239 S.W. 391, 392, 163 
Ark. 65. 

Cal.—Lozano v. Pacific Gas & Elec. 
Co., 161 P.2d 74, 77, 70 Cal.App.2d 
415—Jackson v. Utica Light & 
Power Co.. 149 P.2d 748, 750, 64 
Cal.App.2d 885—Monroe v. San 
Joaquin Light & Power Corpora¬ 
tion, 109 P.2d 720, 723, 42 Cal.App. 
2d 641. 

Ind.—Terre Haute, I. & B. Traction 
Co. V. Phillips, 132 N.E. 740, 191 
Ind. 374. 

La.—Short v. Central La. Elec. Co., 
App., 36 So.2d 658—^Wilson, Zurich 
General Accident &. Liability Ins. 
Co., Interveners, v. National Cas¬ 
ualty Co., App., 191 So. 574. 

N.H.—Duncan v. Lumbermen’s Mut. 
Casualty Co., 23 A.2d 325, 91 N.H. 
349—White v. Schnoebelen, 18 A.2d 
185, 91 N.H. 273. 

N.C.—Rountree v. Fountain, 166 S, 
E. 329, 330, 203 N.C. 381—Morgan 
V. Owen, 156 S.E. 161, 162, 200 N. 
C. 34—Watson v. Warsaw Const. 
Co., 150 S.E. 20, 197 N.C. 586— 
Miller v. Holland, 147 S.E. 8, 196 
N.C. 739. 

Tex.—Lone Star Gas Co. v. Kelly, 
Civ.App., r66 S.W. 2d 191—St. 

Louis, S. F. & T. Ry. Co. v. Gore, 
Civ.App., 69 S.W.2d 186, 188, error 
dismissed. 

Wash.—McCoy v. Courtney, 172 P.2d 
696, 26 Wash.2d 966, 170 A.L.R. 
603. 
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without which breach the damage would not have 
occurred.”^^ 

Setting harmful force in motion. Liability for 
personal injuries is dependent, in the law of negli¬ 
gence, on the presence of the fact that there was 
negligence on the part of defendant either in set¬ 
ting a harmful force in motion or in creating a dan¬ 
gerous situation from which a harmful force may 
be set in motion.29 

Fraud. It has been said to be a general rule, 
in the absence of a statute governing the particu¬ 
lar case, that negligence without fraud, express or 
implied, is not actionable.®^ 

b. Test of Actionable Negligence 

The test or standard of actionable negligence is what 
a reasonably prudent person would have done under the 
circumstances. 

The test of actionable negligence is what a rea¬ 
sonably prudent person,® ^ or a reasonably prudent 


and careful one,®® would have done under the cir¬ 
cumstances, before the accident;®® it is what a rea¬ 
sonably prudent and careful person would have done 
under the circumstances in the discharge of his duty 
to the injured person,®^ or what a reasonably pru¬ 
dent man would have done in the discharge of his 
duties under the circumstances as they existed at 
the time of the accident,®5 and not what could or 
might, have been done to have prevented a particu¬ 
lar accident.®® 

c. Lack of Care 

The first element of actionable negligence is a lack 
of care; injury from another's act or omission net in¬ 
volving lack of due care does not give rise to a cause of 
action. 

The first element or essential of actionable neg¬ 
ligence is a lack of care.®*^ No person is an abso¬ 
lute insurer of his acts,®® or of the safety of oth¬ 
ers,®® nor is a person an absolute insurer of the 


28. Kan.—Corpus Juris quoted In 

McMillen v. Summunduwot Lodge 
No. 3. I. O. O. F., 54 P.2d 985, 989, 
143 Kan. 502. 

Mo.—Corpus Juris quoted in Mann 

V. Pulliam, 127 S.W.2d. 426, 427, 
344 Mo. 543. 

N.T.—Rodendeck, J., in Grein v. 
Tohon, 170 N.Y.S. 178, 103 Misc. 
378, 385, affirmed 176 N.Y.S. 901, 
187 App.Div. 970. 

Wash.—Burr v. Clark, 190 P.2d 769, 
30 Wash. 2d 149—Corpus Juris 
quoted in Ullrich v. Columbia & 
C. Ry. Co., 66 P.2d 853, 854, 189 
Wash. 668. 

Intent as element of actionable neg¬ 
ligence see infra § 3 a. 

Reasonable anticipation of injury or 
damage see infra § 5 c. 

29. Tex.—Lane v. Massachusetts 
Mut. Ins. Co., Civ.App., 202 S.W.2d 
311. 

30. Cal.—Higgins v. Security Trust 
& Savings Bank, 264 P. 744, 203 
Cal. 398. 

31. Mo.—Beckman v. Kinder, 165 S. 

W. 2d 311, 237 Mo.App. 52. 

N.Y.—Steinbrenner v. M. W. Forney 
Co., 127 N.Y.S. 620, 143 App.Div. 
73—Gardner v. State, 1 N.Y.S.2d 
994, 998, 166 Misc. 113, reversed 
on other grounds 10 N.Y.S.2d 274, 
256 App.Div. 385, affirmed 22 N.E. 
2d 344, 281 N.Y. 212—Cordas v. 
Peerless Transp. Co., 27 N.Y.S.2d 
198. 

32. N.Y.—Laitenberger v. State, 72 
, N.Y.S.2d 810, 190 Misc. '633. 

33. N.Y.—Bernstein v. Western Un¬ 

ion Telegraph Co., 18 N.Y.S.2d 856, 
174 Misc. 74—Braman-Johnson 

Plying Service v. Thomson, 3 N. 
Y.S.2a 602, 605, 167 Misc. 167. 

34. N.Y. — ^Wildman v. City of New 
York, 3 N.Y.S.2d 37, 254 App.Div. 


691, appeal denied Wildman v. 
Board of Education, City of New 
York, 18 N.E.2d 323, 279 N.Y. 706 
—Lane v. City of Buffalo, 250 N. 
Y.S. 579, 232 App.Div. 334—Fowler 
V. State, 78 N.Y.S.2d 860, 192 Misc. 
15—Root V. State. 40 N.Y.S.2d 576, 
180 Misc. 205—Trimble v. State, 26 
N.Y,S.2d 533, 176 Misc. 70, reversed 
on other grounds 32 N.Y.S.2d 605, 
263 App.Div. 233—Betts v. State, 
54 N.Y.S.2d 475—Rothstein v. 
Monette, 17 N.Y.S.2d 369. 

35. Mont.—Milasevich v. Pox West¬ 
ern Mont. Theatre Corp., 165 P.2d 
195, 118 Mont. 265—Brown v, Co¬ 
lumbia Amusement Co., 6 P.2d 874, 
91 Mont. 174. 

36. Mont.—Milasevich v. Fox West¬ 
ern Mont. Theatre Corp., 165 P.2d 
195, 118 Mont. 2*65—Brown v. Co¬ 
lumbia Amusement Co., 6 P.2d 874, 
91 Mont. 174. 

N.Y.—^Wildman v. City of New York, 
3 N.T.S,2d 37, 254 App.Div. 591, ap¬ 
peal dismissed Wildman v. Board 
of Education, City of New York, 18 
N.E2d 323, 279 N.Y. 706—Trimble 
V. State. 26 N.Y.S.2d 533, 176 Misc. 
70, reversed on other grounds 32 
N.Y.S.2d 605, 263 App.Div. 233— 
Lane v. City of Buffalo, 250 N.Y.S. 
679, 584, 232 App.Div. 334—Fowler 
V. State, 78 N.Y.S.2d 860, 192 Misc. 
15—Root V. State, 40 N.Y.S.2d 676, 
180 Misc. 205—Betts v. State, 54 
N.Y.S,2d 475—Rothstein v. Mo¬ 
nette, 17 N.Y.S.2d 369. 

37. Cal.—^Corpus Juris quoted In 
Barber v. Gordon, 295 P. 377, 378. 
Ill Cal.App. 279. 

Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241. 

Mo,—^Corpus Juris quoted in Beck¬ 
man V. Kinder, 165 S.W.2d 311, 
316, 237 Mo.App. 52. 

45 C.J. p 635 note 85. 
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“Negligence in its last analysis 
imparts a lack of care.”—Spore v. 
Washington, 274 P. 407, 410, 96 Cal. 
App. 345. 

Action on theory of negligence is 
supported by proof of failure to use 
degree of care required in particular 
circumstance.—Gleason v. Hillcrest 
Golf Course, 265 N.Y.S. 886, 148 Misc. 
246. 

Before conduct can constitute ac¬ 
tionable negligence, such conduct 
must be contrary to what a reason¬ 
able and prudent man would have 
done under like circumstances.— 
Roberts v. Lundy, 4 N.W.2d 74, 301 
Mich. 726. 

38. U.S.—McHugh v. National Lead 
Co., D.C.Mo., '60 F.Supp. 17. 

Cal.—Corpus Juris quoted in Barber 
V. Gordon, 295 P. 377, 378, 111 Cal. 
App. 279, 

Mo.—Corpus Juris quoted in Beck¬ 
man V. Kinder, 165 S.W.2d 311, 314, 
237 Mo.App. 52. 

N.Y.—Gardner v. State, 1 N.Y.S.2d 
994, 998, 166 Misc. 113, reversed 
on other grounds 10 N.Y.S.2d 274, 
256 App.Div. 385, affirmed 22 N.E. 
2d 344, 281 N.Y. 212. 

45 C.J. p 635 note 86. 

3®. Cal.—Corpus Juris quoted in 
Barber v. Gordon, 295 P. 377, 378, 
111 Cal.App. 279. 

Fla.—Robb v. Pike, 161 So. 732, 119 
Fla. 833. 

Ga.—Cook V. Kroger Baking & Gro¬ 
cery Co., 15 S.E.2d 531, 65 Ga.App. 
141, followed in 15 S.E.2d 533, 65 
Ga.App. 144, 

Minn.—Taylor v. Northern States 
Power Co., 264 N.W. 139, 196 Minn. 
22 . 

Mo.—Corpus Juris quoted in Beck- 
, man v. Kinder, 165 S.W.2d 311, 314, 
237 Mo.App. 52. 

46 C.J. p 635 note 87. 
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property of others,and, if one is injured in 
person or property as a result of some act or omis¬ 
sion of another, but such act or omission does not 
involve any lack of due or proper care, no cause 
of action arises,but the injury suffered is damnum 

absque injuria.^2 

d. Risk; Danger 

Legal liability for negligence Is based on conduct 
Involving unreasonable risk to another. 

Legal liability for negligence is based on conduct 
involving unreasonable risk to another,^^ which 
must be established by evidence tending to show 
that such conduct falls below the standard repre¬ 
sented by the conduct of reasonable men under the 
same or similar circumstances.'^^ If defendant has 
so acted as to induce plaintiff, acting with reasonable 
prudence, to incur danger, defendant may be lia- 
ble.^5 

e. Capacity of Person Charged 

Some holdings require responsibility of the person 
for negligence; but an Infant or insane person may be 
chargeable with actionable negligence. 

While it has been said that ^‘negligence cannot be 
attributed to an irresponsible person, as an idiot or 


small child,and the element of responsibility of 
the person to be charged is sometimes included in 
definitions of “negligence,and mental and physi¬ 
cal capacity are unquestionably relevant facts in 
connection with contributory negligence, as con¬ 
sidered infra §§ 140-149, it is well established as a 
general rule that either an infant, as discussed in 
Infants § 91, or an insane person, as considered in 
Insane Persons § 122, may be chargeable with ac¬ 
tionable negligence. 

As appears infra § 11, intoxication is not of it¬ 
self negligence. 

f. Omission or Commission 

Actionable negligence may consist of or be based on, 
either omission or commission, or both. 

It has been said that, strictly speaking, negli¬ 
gence imports omission rather than commission 
but in a legal sense every omission to perform a 
duty imposed by law for the avoidance of injury to 
persons or property may constitute negligence,'^^ 
and the result is the same whether the duty is to 
do, or to refrain from doing, a certain thing.^^ 
It is, accordingly, well settled that actionable neg¬ 
ligence may consist of, or be based on, either omis¬ 
sion or commission,or it may consist of both 


40. Cal,—^Corpus Juris quoted in 
Barber v. Gordon, 295 P. 377, 378. 
Ill Cal.App. 279. 

Mo.—Corpus Juris quoted in Beck¬ 
man V. Kinder, 165 S.W.2d 311, 314, 
237 Mo.App. 52. 

45 C.J. P 635 note 88. 

41. Cal.—Corpus Juris quoted in 
Barber v. Gordon, 295 P. 377, 378, 
111 Cal.App. 279. 

Mo.—'Corpus Juris quoted in Beck¬ 
man V. Kinder, 165 S.W.2d 311, 314, 
237 Mo.App. 52. 

Mere accident or act of God see in¬ 
fra § 21. 

42. Cal.—Corpus Juris quoted in 
Barber v. Gordon, 295 P. 377, 378, 
111 Cal.App. 279. 

Mo.—Corpus Juris quoted in Beck¬ 
man V. Kinder, 165 S.W.2d 311, 314, 
237 Mo.App. 52. 

45 C.J. p 635 note 90. 

43. Ohio.—Johnson v. Wagner Pro¬ 
vision Co., 49 N.E.2d 925, 141 Ohio 
St. 584—Englehardt v. Philipps, 23 
N.E.2d 829, 13’6 Ohio St. 73—Koch 
V. Cincinnati St. Ry. Co., 37 N.E. 
2d 222, 68 Ohio App. 33—Carr v. 
Fox, App., 31 N.E.2d 713. 

44. Ohio.—Johnson v. Wagner Pro¬ 
vision Co., 49 N.E.2d 925, 141 Ohio 
iSt. 584—Englehardt v. Philipps, 23 
N.E.2d 829. 136 Ohio St. 73—Koch 
V. Cincinnati St. Ry. Co., 37 N‘.E.2d 
222, 68 Ohio App. 33—Carr v. Fox, 
App., 31 N.E.2d 713. 

45. Mich.—Brown v. Oakland Coun¬ 
ty, 271 N.W. 550, 279 Mich. 65. 


Knowledge of conditions 

(1) When injury results from a 
failure to observe the rule that no 
person, with knowledge of the condi¬ 
tions and the probable result, has the 
right to induce another person to put 
himself into a position of danger 
where such danger was neither 
known to nor readily apparent to 
such other person, the guilty person 
may be sued.—Leech v. Husbands, 
152 A. 729, 4 W.W.Harr.,Del., 362, 

(2) Knowledge or notice of danger 
generally see infra § 5. 

46. W.Va.—Washington v. Balti¬ 
more, etc., R. Co., 17 W.Va. 190, 
196. 

Capacity as bearing on question 
whether sufficient care exercised 
see infra § 11. 

47. Mass.—Altman v. Aronson, 121 
N.E. 505, 231 Mass. 688, 4 A.L.R. 
1185. 

48. Tex.—Corpus Juris quoted in 
J. A. & E. D. Transport Co. v. 
Rusin, Civ.App., 202 S.W.2d 693, 
698, order denying rehearing set 
aside 206 S.W.2d 95. 

45 C.J. p 638 note 9. 

Mere inaction see infra § 18. 

“Negligence, in its generally ac¬ 
cepted meaning . . . involves a 

state of mind which Is negative; a 
state of mind in which the person 
fails to give attention to the charac¬ 
ter of his acts or omissions or to 
weigh their probable or possible con¬ 
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sequences.”—Millington v. Hiedloff, 
45 P.2d 937, 939, 96 Colo. 581. 

48. Tex.—Corpus Juris quoted in 
J. A. & E. D. Transport Co. v. 
Rusin, Civ.App., 202 S.W.2d G93, 
60S, order denying rehearing set 
aside 206 S.W.2d 95. 

45 C.J. p 638 note 10. 

“A mere omission to act where 
there is a duty to act will amount to 
actionable negligence as to one to 
whom the duty is due.”—Norris v. 
Macon Terminal Co., 198 S.E. 272, 
275. 58 Ga.App. 313. 

50. Tex.—^Corpus Juris quoted in 
J. A. & E. D. Transport Co. v. 
Rusin, Civ.App., 202 S.W.2d 693, 
698, order denying rehearing set 
aside 206 S.W.2d 95. 

45 C.J. p'638 notes 11, 12. 

51. U.S.—Cortes v. Baltimore Insu¬ 
lar Lines, N.T., 53 S.Ct. 173, 287 

U. S. 367, 77 L.Ed. 368—Public 

Service Co. of New Hampshire v. 
Elliott, C.C.A.N.H., 123 F.2d 2 — 
Hudson V. Moonier, C.C.A.Mo., 102 
P.2d 96, certiorari denied Hudson 

V. Moonier, 69 S.Ct. 1037, 307 U.S. 
639, 83 L.Ed. 1520, and Fitch v. 
Moonier, 59 S-Ct. 1037, 307 U.S. 639, 
83 L.Ed. 1520. 

Ala.—Southeastern Greyhound Lines 
v. Callahan, 13 So.2d 660. 244 Ala. 
449—Baker v. Baker, 124 So. 740, 
220 Ala. 201. 

Ark.—National Fire Ins. Co. v. Yel¬ 
low Cab Co., 171 S.W.2d 927, 205 
Ark, 963. 
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omission and commission. ^2 Either misfeasance or | ligence;^^ and negligence may consist of the omis- 
nonfeasance, or both together, may constitute neg- | sion of the performance of a duty, as well as of the 


Colo.—Pearson v. Norman, 106 P.2d 
361, 106 Colo. 396. 

Fla.—American Box & Lumber Co. v. 
Chandler, 138 So. 29, 102 Fla. 907. 

Ill.—Freeman v. Leader Mercantile 
Co., 40 N.E.2d 648, 312 Ill.App. 652. 

Ind.—Indiana Harbor Belt R. Co. v. 
Jones, 41 N.E.2d 361, 220 Ind. 139. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

Ky.—Meeks Motor Freight v. Ham's 
Adm’r, i93 S.W.2d 745, 747, 302 
Ky, 71—Louisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, 292 Ky. 120 
—Trainor’s Adm'r v. Keller, 79 S. 
W.2d 232, 257 Ky. 840—Consolidat¬ 
ed Coach Corporation v. Hopkins, 
14 S.W.2d 768. 228 Ky. 184. 

Me.—Foley v. H. F. Farnham Co., 
188 A. 708, 135 Me. 29. 

Md.—Toy V. Atlantic Gulf & Pacific 
Co., 4 A.2d 757, 176 Md. 197. 

Mich.—Roberts v. Lundy, 4 N.W.2d 
74, 301 Mich. 72'6--Wight v. H. G. 
Christman Co., 221 N.W. 314, 244 
Mich. 208—Clumfoot v. St. Clair 
Tunnel Co., 190 N.W. 759, 221 Mich. 
113, 

Mass.—Royal Indemnity Co. v. Pitts¬ 
field Electric Co., 199 N.E. 69, 293 
Mass. 4—Karlowski v. Klssock, 175 
N.E. 500, 275 Mass. 180—Forance 
V. Bigelow-Hartford Carpet Co., 
154 N.E. 174, 257 Mass. 507—Good¬ 
win V. E. B. Nelson Grocery Co., 
132 N.E. 61, 239 Mass. 232. 

Mo.—Corpus Juris cited in Elling¬ 
ton V. Chicago, R. I. & P. Ry. Co., 
App., 45 S.W.2d 105, 108—Scott v. 
Missouri-Kansas-Texas R. Co., 22 
S.W.2d 654, 224 Mo.App, 1. 

N.C.—Diamond v. McDonald Service 
Stores, 191 S.E. 358, 211 N.C. 682 
—Cole -v. Atlantic Coast Line R. 
Co., 191 S.E. 353, 211 N.C. 591— 
Hamilton v. Southern Ry. Co., 158 
S.E. 75, 200 N.C. 543, certiorari 
denied Southern Ry. Co. v. Hamil¬ 
ton, 51 S.Ct. 19, 284 U.S. 636, 76 L. 
Ed. 541. 

Ohio.—Dudakunst v. McDonald, 13 
Ohio Supp. 25. 

pa.—Bisson v. John B. Kelly, Inc., 
170 A. 139, 314 Pa. 99. 

S.C.—Thomas v. Atlantic Greyhound 
Corporation, 29 S.E.2d 196, 204 S. 
C. 247—Montgomery v. National 
Convoy & Trucking Co., 195 S.E. 
247, 186 S.C. 167. 

S,D.—Backer v. Chicago & N. W. Ry. 
Co., 4 N.W.2d 853, 856, 68 S.D. 531 
—Marinko v. Chicago, etc., Ry. Co., 
257 N.W. 639, 641, 63 S.D. 256. 

Tenn.—Gentry v. Taylor, 185 S.W.2d 
621, 182 Tenn. 223. 

Tex.—Corpus Juris quoted in J. A. 
& E. D. Transport Co. v. Rusin, 
Civ.App., 202 S.W.2d 693. 698, or¬ 
der denying rehearing set aside 206 
iS.W.2d 95—Humble Oil & Refining 
Co. V. Bell, Civ.App., 180 S.W.2d 1 


970, error refused 181 S.W.2d 6'69, 
142 Tex. 645—Texas & N. O. R. Co. 
V. Sturgeon, Civ.App., 177 S.W.2d 
340, 344, reversed on other grounds 
177 S.W.2d 264, 142 Tex. 222—Bub¬ 
ble Up Bottling Co. V. Lewis, Civ. 
App., 163 S.W.2d 875—Gulf, C. & S. 
F. Ry. Co. V. Bell, Civ.App., 101 
S.W.2d 363, error dismissed. 

W.Va.—Morrison v. Roush, 158 S.E. 
514, 110 W.Va. 398. 

45 C.J. P 636 note 91 [b], p 638 note 
12, p 652 note 76 [b]. 

“Negligence is a resultant either 
from an act in violation of a duty or 
in failing to act when duty under 
exigencies of the occasion requires 
one to act."—^Allison v. McCarthy, 
147 P.2d 870, 872, 106 Utah 278— 
Miller v. Southern Pac. Co., 21 P.2d 
865, 871, 82 Utah 46. 

Action or inaction. 

Miss,—Williams v. Lumpkin, 152 So. 
842, 169 Miss. 146. 

N.C.—Diamond v. McDonald Service 
Stores, 191 S.E. 358, 211 N.C. 632. 

Action or nonaction 
Cal.—Harris v. Joffe, 170 P.2d 454, 
28 Cal.2d 418—Mosley v. Arden 
Farms Co., 157 P.2d 372, 26 Cal.2d 
213, 158 A.L.R. 872. 

Fla.—Lindsay v. Thomas, 174 So. 
418, 128 Fla. 293. 

Miss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. 514. 
Tex.—Texas & P. Ry. Co. v. Mix, 
Civ.App., 193 S.W.2d 642, 

Acts or omissions 

Ind.—^Daugherty v. Hunt, 38 N.E.2cl 
250, ilO Ind.App. 264—Cleveland, 
etc., R. Co. V. Clark, 97 N.E. 822, 
51 Ind.App. 392. 

Iowa.—McGrean v. Bos Freight 
Lines, 3'6 N.W.2d 374—ICaffenberg- 
er V. nolle, 22 N.W.2d 804, 237 
Iowa 542. 

Mass.—^Little v. Lynn & Marblehead 
Real Estate Co., 16 N.B.2d 688, 
301 Mass. 156. 

Mich.—Roberts v. Lundy, 4 N.W. 2d 
74, 301 Mich. 726—Clumfoot v. St. 
Clair Tunnel Co., 190 N.W. 759, 221 
Mich. 113. 

Minn.—Rue v. Wendland, 33 N.W. 2d 
593, 226 Minn. 449—Schmit v. Vil¬ 
lage of Cold Spring, 13 N.W.2d 
382, 216 Minn. 465, 154 A.L.R. 1325 
—Ingerson v. Shattuck School, 239 
N.W. 667, 185 Minn. 16. 

Mo.—Davidson v. St. Louis-San 
Francisco R. Co., 229 S.W. 786— 
Hein v. Chicago & E. I. R. Co., 
App.. 209 S.W.2d 578—Whealen v. 
St. Louis Soft Ball Ass'n, App., 
198 S.W.2d 371, affirmed 202 S.W. 
2d 891, 356 Mo. 622—Mattingly v. 
Broderick, 36 S.W.2d 415, 225 Mo. 
App. 377. 

N.C.—Truelove v. Durham • & S. Ry. 
Co., 24 S.E.2d 537, 222 N.C. 704. 
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Or.—Belknap v. Klaumann, 178 P.2d 
154, 181 Or. 2. 

Pa.—Maize v. Atlantic Refining- Co., 
41 A.2d 850, 352 Pa. 51, 160 A.L R. 
449—Boak v. Kuder, 9 A.2d 415, 336 
Pa. 260—Scurfield v. Federal Lab¬ 
oratories, 6 A.2d 559, 335 Pa. 145 
—Ebbert v. Philadelphia Electric 
Co., 198 A. 323, 330 Pa. 257. 

S.C.—Bradley v. Fowler, 42 S.E.2d 
234, 210 S.C. 231—Locklear v. 

Southeastern Stages, Inc., 8 S.E.2d 
321, 193 S.C. 309. 

Tex.—City of Dallas v. Maxwell, 
Com.App., 248 S.W. 667, 27 A.L.R. 
927—Hoover v. Horton, Civ.App., 
209 S.W.2d 646—Comet Motor 
Freight Lines v. Holmes, Civ.App., 
203 S.W.2d 833, refused no revers¬ 
ible error—Eubanks v. Hopkins, 
Civ.App., 203 S.W.2d 277—Rich¬ 
ardson V. Dallas Ry. & Terminal 
Co., Civ.App., 198 S.W.2d 475—Tex¬ 
as & P. Ry. Co. V. Riley, Civ.App., 
183 S.W.2d 991, error refused, cer¬ 
tiorari denied 65 S.Ct. 1414, 325 U. 
S. 873, 89 L.Ed. 1991—Kimbriel 
Produce Co. v. Mayo, Civ.App., 180 
S.W.2d 504, error refused—Safe¬ 
way Stores of Texas v. Brigance, 
Civ.App., 118 S.W.2d 812, error dis¬ 
missed—Metzger Dairies v. Whar¬ 
ton, Civ.App., 113 S.W.2d 675— 
Fort Worth & D, C. Ry. Co. v. 
Rogers, Civ.App., 62 S.W.2d 151, 
error refused—Mahone v. Bowman, 
Civ.App., 70 S.W.2d 323, error dis¬ 
missed. 

Vt.—Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 100 Vt. 
414, 66 A.L.R. 1011. 

Wis.—Moen v. Madison Rys. Co., 225 
N.W. 821, 199 Wis. 168, followed 
in 225 N.W. 822, 199 Wis. 171. 
Omission of duty; positive act 
Negligence may consist of an 
omission to perform a duty owing 
another as well as of some positive 
act invading another's rights,— 
Chesapeake & O. Ry. Co. v. Sauls- 
berry, 88 S.W.2d 949, 262 Ky. 31. 

The essence of the fault may lie in 
omission or commission. 

U.S.—Baltimore & P. R. R, Co. v. 
Jones, D.C., 95 U.S. 439, 24 L.Ed. 
506. 

Ariz.—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487, 58 Ariz. 51, 138 A.L.R. 866— 
Salt River Valley Water Users' 
Ass'n V. Compton, 8 P.2d 249, 39 
Ariz. 491. 

52. Iowa.—^Lindquist v. Des Moines 
Union Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

Pa.—Dunn v. Pennsylvania R. Co., 
20 Phila. 258. 

Tex.—Bubble Up Bottling Co. v. 

Lewis, Civ.App., 163 S.W.2d 876. 

45 C.J. P 638 note 12. 

53. N.Y.—Daurizio v. Merchants’ 
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improper Of careless manner in which a duty is at¬ 
tempted to be performed.54 

A distinction is drawn, in some cases, between 
negligence in doing what a prudent person would 
not do, or what ought not to have been done, which 
is termed active,positive,or affirmative^'^ neg¬ 
ligence, and the omission to do what a prudent per¬ 
son would do, or leaving undone something w^hich 
ought to have been done, which is termed passive^^ 
or negative^^ negligence. Such a distinction is, 
however, of no practical importance as bearing on 
liability for negligence,^0 except in cases where the 
measure of defendant's duty to plaintiff is deter¬ 
mined by plaintiff’s status as invitee, licensee, or 
trespasser, as discussed infra §§ 23-53; but it may 
be of importance as affecting the right of contribu¬ 
tion, as considered in Contribution § 11, or indemni¬ 
ty, as discussed in Indemnity § 27, between wrong¬ 
doers. Some courts have considered that no such 
distinction should be recognized in negligence ac¬ 
tions and it has been held that negligence exists 
when one has violated a duty which he owes to an¬ 
other whether the character of the act is positive or 


negative.® 2 

g. Illegality; Compliance with Law 

In order to constitute actionable negligence, an act 
or omission need not involve an element of illegality; 
compliance with the law is not conclusive that there was 
no negligence. 

A person may be guilty of negligence while act¬ 
ing lawfully®® or rightfully,®^ or while in the per¬ 
formance of an act which he is legally authorized 
to do and from the doing of which he is not pre¬ 
vented by law,®® and the performance of a lawful 
act in a manner so as to endanger others is negli¬ 
gence;®® conversely, one may violate the law and 
yet not be culpably negligent in fact.®7 So, it is 
not necessary, in order to constitute actionable neg¬ 
ligence, that the act or omission complained of 
should have involved any element of illegality,®® 
and, consequently, one cannot avoid a charge of 
negligence merely by showing that the act or omis¬ 
sion complained of was, of itself, lawful or not vio¬ 
lative of any statute or ordinance;®® compliance 
therewith is not conclusive that there was no neg¬ 
ligence.'^® 


Despatch Transp. Co., 274 iNT.T.S. 
174, 152 Misc. 716. 

The distinctioa between misfeas¬ 
ance and nonfeasance is without sig¬ 
nificance as a test of liability.— 
Buskey v. New England Telephone & 
Telegraph Co., 23 A.2d 367, 91 N.H. 
622. 

54. Tex.—McCarty v. Hogan, Civ. 
App., 121 S.W.2d 499, error dis¬ 
missed. 

55. Tex.—Corpus Juris quoted in 
J. A. & E. D. Transport Co. v. Rus- 
in, Civ.App., 202 S.W.2d '693, 698, 
order denying rehearing set aside 
206 S.W.2d 95. 

45 C.J. P 639 note 13. 

56. Ariz.—Morenci Southern R. Co. 
V. Monsour, 185 P. 938, 21 Ariz. 
148. 

Del.—Thompson v. Codes, 180 A. 

622, 7 W.W.Harr. 83. 

Tex.—Corpus Juris quoted in J. A. &• 
E. D. Transport Co. v, Rusin, Civ. 
App., 202 S.W.2d 698, order deny¬ 
ing rehearing set aside 206 S.W.2d 
95. 

57. Tex.—Metzger Dairies v. Whar¬ 
ton, Civ.App., 113 S.W.2d 675, 677. 
“If the duty is breached by 'an 

act,’ the negligence is of that affirma¬ 
tive character which may be a tres¬ 
pass. If the duty is breached by the 
failure or omission to do something 
which it was the person’s duty to do, 
the negligence is negative and does 
not constitute a trespass.”—Metzger 
Dairies v. Wharton, supra. 

58. Tex.— Corpus Juris quoted In J. 
A. & E, D. Transport Co. v. Rusin, 
Civ.App., 202 S.W.2d 693, 698, or¬ 


der denying rehearing set aside 
206 S.W,2d 95—Metzger Dairies v. 
Wharton, Civ.App., 113 S.W.2d 675. 
45 C.J. p 639 note 15. 

59. Ariz.—Morenci Southern R. Co. 

V. Monsour, 185 P. 938, 21 Ariz. 
148. 

Del.—Thompson v. Codes, 180 A. 

522, 7 W.W.Harr. 83. 

Tex.—'Corpus Juris quoted in J. A. & 
E. D. Transport Co. v. Rusin, Civ. 
App., 202 S-W.2d 693, 698, order 
denying rehearing set aside 206 S. 

W. 2d 95. 

60. Cal.—Easier v. Sacramento Gas. 
etc., Co., Ill P. 530, 168 Cal. 614. 
Ann.Cas.l912A 642. 

45 C.J. P 638 note 12, p '639 note 17. 

61. U.S.—Wunderlich v. Franklin, 
G.C.A.Ala., 100 P.2d 164, certiorari 
denied Franklin v. Wunderlich, 5D 
S.Ct. 834, 307 U.S. 631, 83 L.Ed. 
1514. 

Ind.—Indiana Harbor Belt R. Co. v. 
Jones, 41 N.E,2d 361, 363, 220 Ind. 
139. 

45 C.J. p 639 note 21. 

“Action, where legal duty requires 
no action, is no worse than inaction 
where legal duty requires action. 
There Is no difference in law or mor¬ 
als between the effects attending the 
two. Negligence more frequently 
accompanies omission than commis¬ 
sion; but whatever its cause, its le¬ 
gal consequences are the same.”—- 
Taylor v. Northern States Power Co., 
264 N.W. 139, 142, 196 ?Minn. 22-^ 
Goar V. Village of Stephen,’ 196 N. 
W. 171, 174, 157 Minn. 228. 

62. Wis.—Hoeverman v. Feldman, 
266 N.W. 680, 220 Wis. 557. 
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63. Miss.—Cutshall v. State, 4 So.2d 
289, 191 Miss. 764. 

64. Cal.—Green v. General Petrole¬ 
um Corporation, 270 P. 952, 205 
Cal. 328, 60 A.L.R. 475. 

65. Ga.—Louisville <Ss N. R. Co. v. 
Athon, 189 S.E. 563, 54 Ga.App. 
787. 

66. Minn.—Munkel v. Chicago, M., 
St. P. & P. R. Co., 278 N.W. 41, 202 
Minn. 264. 

“If there be a possibility of dan¬ 
ger, and if the doing of a lawful act 
may naturally and probably result in 
harm, though unintended, in relation 
to plaintiff, there is an actionable 
wrong.”—Gleason v. Hillcrest Golf 
Course, 265 N.Y.S. 8S6, 889, 148 Misc. 
246. 

67. Miss.—Cutshall v. State, 4 So.2d 
289, 191 Miss. 764. 

68. Tex.—Hommel v. Southwestern 
Greyhound Lines, Civ.App., 195 S. 
W.2d 803, 808. 

45 C.J. p 637 note 7. 

69. Cal.—Bush V. Southern Pac, Co., 
289 P. 190, 106 Cal.App. 101, fol¬ 
lowed in 289 P. 194, 106 Cal.App. 
759. 

Colo.—Oliver v. Weaver, 212 P. 978, 
72 Colo. 540. 

Tex.—Corpus Juris quoted ia Plom- 
mel V. Southwestern Greyhound 
Lines, Civ.App., 195 S.W.2d 803, 
808. 

45 C.J. p 637 note 8. 

Violation of slatqte or ordinance as 
negligence see infra § 19. 

70. Cal.—Corpus Juris cited in 
Tucker v. City and County of San 
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On the other hand, what one has a right to do 
cannot constitute negligence if properly done;7i 
there is no right bf action in doing a lawful act un¬ 
less it is done in such a negligent or improper man¬ 
ner that such negligence, or other wrongful con¬ 
duct, causes the injury, rather than the lawful 

act.*^2 

h. Judgment, Good Faith, and Attentiveness 

An act or omission may constitute negligence, even 
though the person charged acted according to his best 
Judgment or in good faith. 

iMegligence occasioned by an error in judgment is 
none the less negligence,'^3 and one who fails to ex¬ 
ercise such care as ’ an ordinarily prudent person 
would ordinarily exercise under the circumstances 
is negligent, even though he may exercise his best 
judgment.'^4 Accordingly, an act or omission may 
be negligent, even though the person sought to be 
charged acted in good faith,*^5 thought that his con¬ 
duct was proper'^® or careful,or believed it to be 
safeJS On the other hand, a mere error in judg¬ 
ment is not necessarily negligence,^^ especially 
where the matter in question is one resting on pure 
theory, judgment and opinion. 

One who is forgetful or inattentive is not neces¬ 
sarily negligent.^^ 


i. Possibility of Safer Method 

The fact that there may have been a sa^ei^ tnethod 
than that employed, or that danger might have been 
avoided by action in a different manner, does not make an 
act negligent. 

If one has acted with ordinary prudence and judg¬ 
ment, he is not negligent even though danger might 
have been avoided if he had acted in a different 
manner, and, hence, the doing of an act in a cer¬ 
tain manner is not necessarily negligent merely be¬ 
cause there may have been a safer manner of do¬ 
ing it.^^ A fortiori, in the absence of a fixed duty,^^ 
negligence cannot be inferred from failure to do 
an act in some other way not shown to be safer than 
the way in which it was done,S5 ^nd, when prudent 
men differ as to which of two courses is safer, neg¬ 
ligence cannot be predicated on the adoption of ei- 
ther.SS 

§ 3. -Intent and Volition 

a. Intent 

b. Volition 

a. Intent 

Intent is not an element of negligence; the absence 
of intent to inflict the injury is essential to, and a dis¬ 
tinguishing characteristic of, negligence. 

Intent is not an element of negligence,^^ at least 


Francisco, 296 P. 101, 104, 111 Cal. 
App. 720. 

45 C.J. p 689 note 15. 

71. Tex.—City of Houston v. Cun- 
diff, Civ.App., 191 S.W.2d 133, re¬ 
fused no reversible error, 

72. Ala.—Alabama Utilities Co, v. 
Champion, 160 So. 346, 230 Ala. 
263. 

Cal.—Green v. General Petroleum 
Corporation, 270 P. 952, 205 Cal, 
328, 60 A.L.R. 475. 

73. U.S.—Van Wie v. U. S.. I>.C. 
Iowa, 77 F.Supp. 22. 

'‘A <mere error of judgment as to 
the result of doing an act or the 
omission of an act, having no evil 
purpose or intent or consciousness 
of probable injury, may constitute 
negligence."—Granflaten v. Rohde, 
283 N.W. 153, 156, 66 S.D. 335. 

74. Minn.—Olson v. Duluth, M. & I. 
R. Ry. Co., 5 ]Sr.W.2d 492, 213 Minn. 
106. 

45 C.J. p 6SS note 6. 

An. expert using his best Judgment 
may be negligent.—Hanson v. Pon¬ 
der, Tex.Com.App., 300 S.W. 35, re¬ 
hearing denied, Com.App., 3 S.W.2d 
426, and motion granted on other 
grounds 5 S.W.2d 767. 

75. Ga.—^Western, etc., R. Co. v. 

Vaughan, 3*8 S.F. 851, 113 Ga. 354. 

45 O.X P 688 note 6. 

76. Ga.—^Western, etc., R. Co. v. 

Vaughan, supra. 


77. Minn.—Olson v. Duluth, M. & I. 
R. Ry. Co., 6 N.W.2d 492, 213 Minn. 
106. 

78. Md.—Hussey v. Ryan, 2 A. 729, 
64 Md. 426, 54 Am.R. 772. 

45 C.J. P 688 note 8. 

79. N.Y.—Kawacz v. Delaware, L. & 
W. R. Co., 181 N.E. 87, 259 N.Y. 
166, reargument denied 191 II.E. 
513, 264 Isr.Y. 459, certiorari denied 
53 S.Ct. 121, 287 U.S. 659, 77 L.Ed. 
569. 

45 C.J. p 688 note 9. 

80. Minn.—Staloch v. Holm, 111 IST. 
W. 264, 100 Minn. 27*6, 280, 9 L-R. 
A.,N.S., 712. 

45 C.J. p 688 note 10. 

81. N.H.—Barrett v. Pullman Co., 
153 A. 837, 85 N.H. 33. 

82. Fla.—Florida Cent., etc., R. Co. 
V. Mooney, 24 So. 148, 40 Fla. 17. 

83. Ala.—Louisville, etc., R. Co. v. 
Young, 45 So. 238, 153 Ala. 232, 16 
L.R.A..N.S.. 301. 

84. U.S.—^Peterson v. Baltimore & 
O. R. Co., D.C.Pa., 73 F.Supp. 597. 

85. Pa.—^Wood V. Philadelphia Rap¬ 
id Transit Co., 104 A. 69, 260 Pa, 
481* L.R.A.1918P 817. 

86. U.S.—Boston, etc.. Canal Co. v. 
Seaboard Transp. Co., C.C.A.Mass., 
270 F. 525, certiorari denied 41 S. 
Ct. -534, .256 U.S. 692 mem, 65 L.Ed. 
1174. 

45 C.J. p 699 note 62. 
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87. Mo.—-Corpus Juris (Quoted in 
Blunk V. Snider, 111 S.W.2d 163, 
165, 342 Mo. 26. 

N.Y.—La Plante v. Johnson, 297 N. 
T.S. 318, 163 Misc. 96, affirmed 7 
N.Y.S.2d 628, 255 App.Div. 248. 
Ohio.—Oyster v. Kuhn, 32 N.E.2d 
80, .65 Ohio App. 533. 

R.I.—Mandella v. Mariano, 200 A. 

478, 479, ‘61 R.I. 163. 

45 C.J. p 636 note 91. 

“Negligence is an unintentional 
tort."—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 468, 18 Cal.2d 863. 

“Obviously ordinary negligence is 
not an Intentional tort."—Murphy v. 
Barlow Realty Co., 289 N.W. 663, 565, 
206 Minn. 527. 

“Negligence . . . does not 

involve intent or a conscious pur¬ 
pose to do a wrongful act or to omit 
the performance of a duty. Intent, 
purpose, or design need not be prov¬ 
en."—Tighe V. Diamond, 80 N.E.2d 
122, 126, 149 Ohio St. 620. 

In common-law terminologryj the 
word “negligence" is used to express 
the foundation of civil liability for 
injury to person or property, result¬ 
ing from other than premeditation 
and formed intention.—U. S. Fidel¬ 
ity & Guaranty Co. v. Mississippi 
Valley Trust Co., Mo.App., 153 S.W. 
2d 752. 

Intentional conduct 

Negligence Is not intentional con¬ 
duct.—Gunther v. Morey Larue Laun- 
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ordinarily.SS On the contrary, negligence excludes 
the idea of intentional wrong the absence of an 
intent or purpose to inflict the injury of which com¬ 
plaint is made is essential to the legal conception of 
negligence,^^ is the, or a, distinguishing character¬ 
istic thereof,^ 1 and is' an element which distinguish¬ 
es it from other torts,^2 since, where an intention to 
inflict the injury exists, whether that intention is 
actual or constructive only, the wrongful act is not 
negligent but is one of violence or aggression^^ or 
is fraudulent,94 willful,or wanton.96 

Conversely, good intentions furnish no excuse for 
negligence,97 and the fact that an act or omission is 
inadvertent does not take away its negligent char- 

acter.98 

Premeditation. It has been held that in negli¬ 
gence cases the injury is not in consequence of con¬ 


duct which was premeditated.^® 
b. Volition 

The authorities are not In harmony as to whether 
volition, or voluntary action, is essential to actionable 
negligence. 

While, as appears supra subdivision a of this sec¬ 
tion, an intent to inflict the injury complained of is 
not necessary to constitute negligence, it has been 
asserted that in order to charge one with actionable 
negligence the act or omission complained of must 
have been voluntary,^ and that fundamentally, in 
order to create liability for an act alleged to be neg¬ 
ligent, it must be shown to have been the conscious 
act of a person’s volition.^ On the other hand, it 
has been said that “negligence usually is the result 
of the involuntary, casual omission to do, or the 
casual and involuntary doing of some act,”^ and 


dry Co.. 29 A.2d 713, 129 N.J.Law 345, 
affirmed 33 A.2d 893, 130 N.J.Law 557. 
Positive wrongr 

Negligence is not a positive wrong, 
which is a wrongful act, willfully 
committed; in order to commit a 
positive wrong there must be an in¬ 
tent, and intent is not an element of 
negligence.—Blunk v. Snider, 111 S. 
W.2d 163, 342 Mo. 26. 

88. Cal.—Huber v. Henry J. Kaiser 
Co., 162 P.2d 693. 71 Cal.App.2d 
278. 

89. Cal.—Giminez v. Rissen, 55 P.2d 
292, 12 Cal.App.2d 152, modified on 
other grounds 56 P.2d 299. 

Minn.—Hanson v. Hall, 279 N.W. 227, 
229, 202 Mmn. 381. 

Ohio.—Tighe v. Diamond, 80 N.E,2d 
122, 126, 149 Ohio St. 520. 

"‘The moment a person wills to do 
an injury he ceases to be negligent." 
—Giminez v. Rissen, 55 P.2d 292, 296, 
12 Cal.App.2d 152, modified on other 
grounds 56 P.2d 299. 

90. U.S.—Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 57 P. 
Supp. 32. 36. 

Cal.—Donnelly v. Southern Pac. Co., 
118 P.2d 465, 18 Cal.2d 863—-Fris- 
vold V. Leahy, 60 P.2d 151, 16 Cal. 
App.2d 752. 

Ga.—Southern R. Co. v. Chatman, 53 
S.E. 692, 697, 124 Ga. 1026, 6 L.R. 
A..N.S., 283, 4 Ann.Cas. 675. 

Ill.—Brewster v. Rockford Public 
Service Co., 257 Ill.App. 182, 189 
—Burns v. Chicago & A. R. Co., 
229 Ill.App. 170, 190. 

Iowa.—Ruter v. Foy, 46 Iowa 132. 
Md.—Adams v. Carey, 190 A. 815, 172 
Md. 173. 

Minn.—Murphy v. Barlow Realty 
Co., 289 N.W. 663. 206 Minn. 627. 
Mo.—Connole v. East St. Louis & 
S. Ry. Co., 102 S.W.2d 681, 340 Mo. 
690, stating Illinois law. 

Neb.—Newman v. Christensen, 31 N. 
W.2d 417, 149 Neb. 471. ] 


Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520. 

Utah.—Sessions v. Thomas D. Dee 
Memorial Hospital Ass'n, 78 P.2d 
645, 94 Utah 460. 

Wis.—Masek v. Bubenheimer, 281 N. 
W. 924, 229 Wis. 194—Osborne v. 
Montgomery, 234 N.W. 372, 203 

Wis. 223. 

“Negligence, whatever be its grade, 
does not include a purpose to do a 
wrongful act . . . negligence is 

an omission of duty minus the pur¬ 
pose."—Reno v. Bull, 124 N.E. 144, 
145, 226 N.Y. 546—People v. Photo- 
color Corporation, 281 N.Y.S. 130, 156 
Misc. 47. 

"Negligence necessarily excludes a 
condition of mind which is capable 
either of designing an injury to an¬ 
other, or of agreeing that an injury 
should be received by another."— 
State V. Vinzant, 7 So.2d 917, 922, 200 
La. 301—45 C.J. p 636 note 92 [c]. 

91. La.—State v. Vinzant, supra. 
Tex.—Corpus Juris giioted in Mich¬ 
els V. Borula, Civ.App., 122 S.W.2d 
216, 220. 

45 C.J. p '636 note 92 [d]. 

92. Mo.—Corpus Juris quoted in 
Blunk V. Snider, 111 S.W.2d 163, 
166, 342 Mo. 26. 

Neb.—^Newman v. Christensen, 3l N. 

W.2d 417, 149 Neb. 471. 

Tex.—Travelers Ins. Co. v. Reed Co., 
Civ.App., 135 S.W.2d 613, error dis¬ 
missed, judgment correct—Michels 
V, Crouch, Civ.App,, 122 S.W.2d 
211 . 

45 C.J. P 636 note 92. 

TTnintentional harm, as a branch 
of the law of tort, is commonly re¬ 
ferred to as negligence.—Sessions v. 
Thomas D. Dee Memorial Hospital 
Ass’n, 78 P.2d 646, 94 Utah 460. 
Distinction from trespass 
N.C.—^Watson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 

93. Mo.—Corpus Juris quoted in 
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Blunk V. Snider, 111 S.W.2d 163, 
165, 342 Mo. 26. 

45 C.J. p 637 note 93. 

94. Conn.—Pitkin v. New York, etc., 
R. Co., 30 A. 772, 64 Conn. 482. 

Md.—Corpus Juris cited in Adams v. 

Carey, 190 A. 815, 821, 172 Md. 173. 
Mo.—Corpus Juris quoted in Blunk 
V. Snider, 111 S.W.2d 163, 165, 342 
Mo. 26. 

Fraud and negligence distinguished 
see Fraud § 1. 

95. Md.—Adams v. Carey, 190 A. 
815, 172 Md. 173. 

Willful negligence see infra § 9. 

96. Md.—Adams v. Carey, supra. 
Wanton negligence see infra § 9. 

97. Ala.—Louisville, etc., R. Co. v. 
Young, 45 So. 238, 153 Ala. 232, 
237, 16 L.R.A..N.S., 301, 

45 C.J. P 637 note 95. 

“Every person is under a duty to 
exercise his senses and intelligence 
in his actions to avoid injury to an¬ 
other, and it is no excuse that the 
one who created the peril did not in¬ 
tend or expect an injury to result." 
—Rowell V. City of Wichita, 176 P. 
2d 590. 695, 162 Kan. 294. 

98. N.C.—Pox V. Texas Co., 106 S.E. 
437, 180 N.C. 543, 546. 

45 C.J. p 637 note 96. 

99. Tex.—Michels v. Crouch, Civ. 
App., 122 S.W.2d 211. 

1. N.Y.—Dowd V. New York, etc., R. 
Co., 63 N.E. 541, 170 'N.Y. 459~- 
Weeks v. Auburn, etc.. Electric R. 
Co., 113 N.Y.S. 636, 60- Misc. 400. 

2. Pa.—Lobert v. Pack, 9 A.2d 365, 
337 Pa. 103. 

“He must have done that which he 
ought not to have done, or omitted 
that which he ought to have done, 
as a conscious being endowed with a 
will."—Lobert v. Pack, 9 A.2d 365 , 
337 Pa. 103. 

3. Kan.—Root v. Topeka R. Co., 163 
P. 650, 96 Kan. 694, 696. 
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that in negligence cases the injury is not in conse¬ 
quence of conduct which was accompanied by the 
volition of the actor.** 

Motive, It has been held that both under com¬ 
mon law and statutes an individual is bound to make 
compensation for his negligent acts causing dam¬ 
age to others, whether his motives are charitable 
or otherwise.^ 

§ 4. -Duty to Person Injured 

a. In general 


b. Origin and nature of duty 

c. To whom duty owed 

d. Subject matter of duty 

e. Knowledge of duty 

a*. In G-eneral 

In order that there may be negligence, or actionable 
negligence, there must be a duty or obligation on the part 
of the person charged with negligence, and a breach of 
such duty. 

In order that there may be negligence, or action¬ 
able negligence, there must be some legal duty or 
obligation^ on the part of the person against whom 


4. Tex.—Michels v. Crouch, Civ. 
App., 122 S.W.2d 211. 

5. La.—Bougon v. Volunteers of 
America, App., 151 So. 797. 

6 . U.S.—Hudson v. Moonier, C.C.A. 
Mo., 102 F.2d 96, certiorari denied 
Hudson V. Moonier, 59 S.Ct. 1037, 
307 U.S. '639, 83 L.Ed. 1520, and 
Fitch V. Moonier, 59 S.Ct. 1037, 307 

U. S. 639, 83 L.Fd. 1520. 

Ala.—Southern Ry. Co. v. Quillen, 35 
So.2d 193, 250 Ala. 536, 

Ariz.—Southwestern Coca Cola Bot¬ 
tling Co. V. northern, 177 P.2d 219, 
65 Ariz, 172. 

Cal,—Dahms v. General Elevator Co., 
7 P.2d 1013, 214 Cal. 733—Jackson 

V. Utica Light & Power Co., 149 
P,2d 748, 64 Cal.App.2d 885—Cole¬ 
man V. California Yearly Meeting 
of Friends Church, 81 P.2d 469, 27 
Cal.App.2d 579—Casson v. Atchi¬ 
son, T. & S. F. Ry. Co., 6 P.2d 336, 
119 Cal.App. 222—Stephens v. 
Commercial Mat. Bank, 4 P.2d 258, 
117 Cal.App. 451—Fouch v. Wer¬ 
ner, 279 P. 183. 99 Cal.App. 557. 

Colo.—Roessler v. O’Brien, 201 P. 
2d 901. 

Fla.—American Box & Lumber Co. v. 

Chandler, 13S So. 29, 102 Fla. 907. 
Ga.—Ciary Maytag Co. v. Rhyne, 151 > 
S.E. GS6, 41 Ga.App. 72—Haley Mo¬ 
tor Co. V. Boynton, 150 S.E. 862, 40 
Ga.App. 675. 

Ill.—Plawley Products Co. v. May, 
41 N.E.2d 769, 314 Ill.App. 537. 
Ind.—Dempsey v. Test, 184 M.E, 909, j 
98 Ind.App. 533. 

Ky.—Chesapeake & O. Ry. Co. v. 
Carmichael, 184 S.W.2d 91, 298 Ky. 
769. 

Da.—Short v. Central La. Elec. Co., 
App., 36 S.W.2d 658. 

Mass.—^Little v. Lynn & Marblehead 
Real Estate Co., 16 N.E.2d 6SS, 301 
Mass. 166—Coulombe v. Horne Coal 
Oo., 175 N.E. 631, 275 Mass. 226— 
JKarlowski v. Kissock, 175 N.E. 500, 
275 Mass. ISO—Forance v. Bige- 
low-Hartford Carpet Co., 154 N.E. 
174, 257 Mass. 507—Goodwin v. E. 
B. Nelson Grocery Co., 132 N.E. 61, 
239 Mass. 232. 

Mich.—Le Due v. Detroit Edison Co., 
235 N.W. 832, 254 Mich. 86. 

Minn.—Woodring v. Pastoret, 21 N. 

W. 2d 97, 221 Minn. 50. 


Mo.—Karr v. Chicago, B. I. & P. Ry. 
Co., 108 S.W.2d 44, 341 Mo. 536. 

Mont.—^Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6— 
Mitchell V. Thomas, 8 P.2d 639, 91 
Mont. 370—Brown v. Columbia 
Amusement Co., 6 P.2d 874, 91 

Mont. 174—Kakos v. Bryam, 292 
P. 909, 88 Mont. 309—Bray v. Cove 
Irr. Dist., 284 P. 639, 86 Mont. 562. 

N.H.—Chiuchiolo v. New England 
Wholesale Tailors, 150 A. 640, 84 
N.H. 329. 

N.Y.—Mitchell v. State, 85 N.Y.S.2d 
80, 193 Misc. 507—Stanley v. F. W. 
Woolworth Co., 275 N.Y.S. 804, 153 
Misc. 665—Zerder v. Friman Hold¬ 
ing Co.. 274 N.Y.S. 688, 153 Misc. 
225—Gambon v. City of New York, 
271 N.Y.S. 244, 151 Misc. 201— 
In re Killough*s Estate, 265 N.Y.S. 
301, 148 Misc. 73—Silver’s Lunch 
Stores V. United Electric Light & 
Power Co., 255 N.Y.S. 515, 142 

Misc. 744, modified on other 
grounds 261 N.Y.S. 714, 146 Misc. 
554. 

N.C.—Rea v. Simowitz, 35 S.E.2d 
871, 225 N.C. 575, 162 A.L.R. 999— 
Truelove v. Durham & S. Ry. Co., 
24 S.E.2d 537, 222 N.C. 704—Mills 
V. Moore, 12 S.B.2d 661, 219 N.C. 
25—Gold V. Kiker, 6 S.E.2d 548, 
216 N.C. 611—Templeton v. Kelley, 
2 S.E.2d 69'6, 216 N.C. 577—Roun¬ 
tree V. Fountain, 166 S.E. 329, 330, 
203 N.C. 381—Whitt v, Rand, 123 
S.E. 84, 187 N.C. 805—Ramsbottom 
V. Atlantic Coast Line R. Co., 60 
S.E. 448, 138 N.C. 38. 

OkL—Gulf, C. & S. F. Ry, Co. v. Nail, 
10 P.2d 668, 156 Okl. 294. 

Or.—Freer v. City of Eugene, 111 P. 
2d 85, 166 Or. 107. 

Pa.—Bardis v. Philadelphia, etc., R. 
Co., 109 A. 621, 267 Pa. 352—Mc¬ 
Cauley V. Logan, 25 A. 499, 152 Pa. 
202 . 

S.D.—Backer v. Chicago & N. W. Ry. 
Co., 4 N.W.2d 853, 68 S.D. 531— 
Marinko v. Chicago, etc., Ry. Co., 
257 N.W. 639, 63 S.D. 256—Ander¬ 
son V. Chicago & N. W. Ry. Co., 
241 N.W. 516, 69 S.D. 543. 

Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W.2d Ill- 
Lone Star Gas Co. v. Kelly, Civ. 
App., 166 S.W.2d 191—Hughes Pro-, 
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ductlon Co. V. Hagan, Civ.App., 
114 S.W.2d 326, error dismissed— 
McGinty v. Texas Power & Light 
Co., Civ.App., 71 S.W.2d 354, error 
refused. 

Va.—Filer v. McNair, 1'63 S.E. 336, 
158 Va. 88. 

45 C.J. p 639 note 23. 

“The general rule is that an action 
for negligence can only be main¬ 
tained when the violated duty is one 
imposed by law."—Boden v. Scholtz, 
91 N.Y.S. 437, 101 App.Div. 1. 

Buty under law 

Tenn.—Louisville & N. R. Co. v. 

Evins, 13 Tenn.App. 57. 

Duty prescribed by law 

Iowa.—^ICingery v. Donnell, 268 N. 

W. 617. 222 Iowa 241. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1. 

Duty raised by law 

Mo.—Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151—Kelly v. Benas, 116 S.W. 
557, 217 Mo. 1, 20 L.R.A.,N.S., 903 
—^Anderson v. Chicago Great West¬ 
ern R. Co., App., 71 S.W.2d 508. 

Legal duty to use car© 

Cal.—Donnelly v. Southern Pac, Co., 
118 P.2d 465, 18 Cal.2d 863. 

Del.—Lynch v. Lynch, 195 A- 799, 9 
W.W.Harr. 1. 

Ind.—Indianapolis Water Co. . v. 
Schoenemann, 20 N.E.2d 671, 107 
Ind. App. 308—Marion County 
Constr. Co. v. Clay comb, 98 N.E. 
744, 52 Ind.App. 681. 

Tex.—Humble Oil & Refining Co. v. 
Bell, Civ.App., 180 S.W.2d 970, er¬ 
ror refused 181 S.W.2d 669, 142 
Tex. 645. 

Legal duty to us© due eare 

Cal.—Lozano v. Pacific Gas & Elec¬ 
tric Co., 161 P.2d 74, 70 Cal.App.2d 
415—Jackson v. Utica Light & 
Power Co., 149 P.2d 748, 64 Cal. 
App.2d 885—Monroe v. San Joa¬ 
quin Light & Power Corporation, 
109 P.2d 720, 42 Cal.App.2d 641. 
Some positive duty 
Ark.—Poteet v. Kitler, 121 S.W.2d 
114, 196 Ark. 1078. 

Modifleatiou of duty by legislation 
(1) Nature and extent of duty Im- 
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the claim of negligence is made,^ such as a duty on | his part to exercise care® or to protect the com- 


posed by law, disregard of which 
constitutes negligence, may be modi¬ 
fied by legislation, with correspond¬ 
ing change in test of negligence.— 
Gallegher v. Davis, 183 A. 620, 7 W. 
■W.Harr.,Del., 380. 

(2) Violation of statute as negli¬ 
gence see infra § 19. 

7. U.S.—Shuttleworth v. Crown Can 
Co., C.C.A.Ind., 165 P.2d 974—Heald 
V. Milburn, C.C.A.Ill., 125 P.2d 8— 
Kataoka v. May Department Stores 
Co., D.C.Cal., 28 P.Supp. 3, reversed 
on other grounds, C.C.A., Takashi 
Kataoka v. May Department 
Stores, 115 P.2d 521, certiorari de¬ 
nied May Department Stores Co. v. 
Takashi Kataoka, 61 S.Ct. 739, 312 

U. S. 700, 85 L.Ed. 1134—Shelaeff 

V. Groves, D.C.Cal., 27 P.Supp. 1018. 
Ala.—Terrell v. Alabama Water 

Service Co., 15 So.2d 727, 245 Ala. 
68— Hill V. Reaves, 139 So. 263, 
224 Ala. 205—McKinnon v. Polk, 
121 So. 539, 219 Ala. 167—Alabama 
Great Southern R. Co. v. Campbell, 
26 So.2d 124, 32 Ala.App. 348. 

Ariz.—Salt River Valley Water 
Users’ Ass’n v. Compton, 11 P.2d 
839, 40 Ariz. 282, 

Ark.—Rice v. King, 218 S.W.2d 91, 
214 Ark. 813. 

Cal.—Higgins v. Monckton, 83 P.2d 
516, 28 Cal.App.2d 723—Coleman v. 
California Yearly Meeting of 
Friends Church, 81 P.2d 469, 27 
Cal.App.2d 579—Leslie v. City of 
Monterey, 34 P.2d 837, 139 Cal.App, 
715—Hall V. Southern California 
Edison Co., 30 P.2d 1013, 137 Cal, 
App. 449—Lambert v. Western 
Pac. R. Co., 26 P.2d 824, 135 Cal. 
App. 81. 

Del.—Thompson v. Codes, 180 A. 522, 
625, 7 W.W.Harr. 53. 

Ga.—Cook V. Kroger Baking & Gro¬ 
cery Co., 15 S.E.2d 531, 65 Ga.App. 
141, followed in 15 S.E.2d 533, 65 
Ga.App. 144. 

Ill.—^Neering v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, man¬ 
date conformed to 63 N.E.2d 271, 
321 Ill.App. 625—Merlo v. Public 
Service Co. of Northern Illinois, 
45 N.E.2d 665, 381 Ill. 300, followed 
in 45 N.B.2d 677, 3Sl Ill. 336— 
Brazowski v. Chicago Title & 
Trust Co., 280 Ill.App. 293. 

Iowa.—Muirhead v. Challis, 240 N. 

W. 912, 213 Iowa 1108. 

Ky.—City of Bellevue v. Hall, 174 S. 

W.2d 24, 295 Ky. 67—Brauner v. 
Leutz, 169 S.W.2d 4, 293 Ky. 406— 
Consolidated Coach Corporation v. 
Hopkins, 14 S,W.2d 768, 228 Ky. 
184. 

La.—^Williams v. Mayer, App., 4 So. 
2d 71—Wilson, Zurich General Ac¬ 
cident Liability Ins. Co., Inter¬ 
veners, v. National Casualty Co., 
App.. 191 So. 674. 

Me.—Foley v. H. P. Farnham Co., 
188 A. 70S, 135 Me. 29. 


Md.—Pennsylvania R. Co. v. State, 
53 A.2d 562, 188 Md. 646—East 
Coast Freight Lines v. Consolidat¬ 
ed Gas, Elec. Light & Power Co. of 
Baltimore, 50 A.2d '246, 187 Md. 
385—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 615, 
174 Md. 33. 

Minn.—Eklund v. Kapetas, 11 N.W. 

2d 805, 216 Minn. 79. 

Miss.—Gulf, M. & N. R. Co. v. Spark¬ 
man, 177 So. 760, 180 Miss. 456— 
Hadad v. Lockeby. 169 So. 691, 176 
Miss. 660. 

Mo.—Brady v. Terminal R. Ass’n of 
St. Louis, 102 S.W.2d 903, 340 Mo. 
841, certiorari denied 58 S.Ct. 24, 
302 U.S. 688, 82 L.Ed. 531, order 
denying certiorari vacated 58 S.Ct. 
134, 302 U.S. 678, 82 L.Ed. 523. re¬ 
versed on other grounds 58 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. 614— 
Hein v, Chicago & E. I. R. Co., 
App., 209 S.W.2d 578—Beckman v. 
Kinder, 16'5 S.W.2d 311, 237 Mo. 
App. 52—Gordon v. Livingston, 12 
Mo.App. 267. 

Neb.—McDonald v. Omaha & C. B. St. 
Ry. Co„ 257 N.W. 489, 128 Neb. 
17. 

N.H.—Lemarier v. A. Towle Co., 61 A. 
2d 42, 94 N.H. 246—Duncan v. 

Lumbermen’s Mut. Casualty Co., 23 
A.2d 325, 91 N.H. 349. 

N.J.—Monaco v. Comfort Bus Line, 
49 A.2d 146, 134 N.J.Law 553. 
N.T.—Mink v. Keim, 52 N.B,2d 444, 
291 N.Y. 300—Palsgraf v. Long Is¬ 
land R. Co., 162 N.E. 99, 248 N.Y. 
339, 59 A.L.R. 1253, reargument de¬ 
nied 164 N.E. 564, 249 N.Y. 611— 
Bertrand v. Delaware & Hudson R. 

R. Corporation, 46 N.Y.S..2d 78, 267 
App.Div. 228—Lyons v. State, 82 
N.Y.S.2d 563, 192 Misc. 983—Seelye 
V. State. 34 N.Y.S.2d 205, 178 Misc. 
278. affirmed 47 N.Y.S.2d 618, 620, 
267 App.Div. 941. 

N.C.—Truelove v. Durham & S. Ry- 
Co., 24 S.E.2d 637, ,222 N.C. 704. 
Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.B.2d 324—Judt v. Rein¬ 
hardt Transfer Co., 17 Ohio Supp. 
105. 

Okl.—Atchison, T. & S. F. Ry. Co. v. 
Kennard, 181 P.2d 234, 199 Okl. 1— 
Griffin Grocery Co. v. Scroggins, 
293 P. 235, 14-5 Okl. 9. 

Pa.—Neves v. Pennsylvania R. Co., 
145 A. 602, 295 Pa. 551—Johnston 

V. Pennsylvania R. Co., 4 A.2d 6.39, 
136 Pa. Super. 45—Makimshuk v. 
Union Collieries Co., 193 A. 669, 128 
Pa.Super. 86—Pietros v. Hecla Coal 
& Coke Co.. 180 A. 119, 118 Pa.Su¬ 
per. 453. 

Tex.—Hays v. The Texan, Inc., Civ. 
App., 174 S.W.2d 1006—Lone Star 
Gas Co. V. Kelly, Civ.App., 166 S. 

W. 2d 191—Texas Coca Cola Bot¬ 
tling Co. v. Lovejoy, Civ.App., 112 

S. W.2d 203, error dismissed—Gulf, 
C. & S. F. Ry. Co. V. Bell, Civ.App., 
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101 S.W.2d 363, error dismissed— 
Harrison v. Harrison, Civ.App., 100 
S.W.2d 780—Gholson v. Parrish, 
Civ.App., 92 S.W.2d 1113—Texas 
Co. V. Brown, Civ.App., 82 S.W.2d 
1101, error dismissed—Gulf States 
Utilities Co. v. Moore, Civ.App., 73 
S.W.2d 941, reversed on other 
grounds 106 S.W.2d 256, 129 Tex. 
604. 

Vt.—Charron v. Canadian Pac. Ry. 
Co., 55 A.2d 614. 115 Vt. 225—Chi- 
coine v. James E. Cashman, Inc., 
183 A. 487, 108 Vt. 133—Amblo’s 
Adm’x v, Vermont Associated Pe¬ 
troleum Corporation, 144 A. 460, 
101 Vt. 448. 

Va.—^Cleveland v. Danville Traction 
& Power Co., 18 S.E.2d 913, 179 Va. 
256. 

Wash.—McCoy v. Courtney, 172 P.2d 
159 6, 2'5 Wash,2d 956, 170 A.L.R. 603 
—Finnemore v. Alaska S. S. Oo., 
124 P.2d 956, 13 'Wash.2d 276. 

Wis.—Smith v. Chicago & N. W. Ry. 
Co., IS N.W.2d 352, 246 Wis, 628 
—Hoeverman v. Feldman, 265 hT. 
W. 580, 22 0 Wis. 557—Palmer v. 
Janesville Improvement Co., 219 1^. 
W. 437, 195 Wis. 607. 

45 C.J. p 631 note 35, p 632 note 86, 
p 639 note 22. 

“It is . . . axiomatic that there 

cannot be negligence without duty.” 
—Fenton v. Ackerman, 285 N.W. 516, 
517, 66 S.D. 465. 

“The ideas of negligence and duty 
are strictly correlative.”—Palsgraf v. 
Long Island R. Co., 162 N.E. 99, 100, 
248 N.Y. 339. 59 A.L.R. 1253, rear¬ 
gument denied 164 N.E. 564, 249 N.Y. 
511—Harper v. Remington Arms 
Co., 280 N.Y.S. 862, 866, 156 Misc. 
53, affirmed 290 N.Y.S. 130, 248 App. 
Div. 713—45 C.J. p 639 note 22 [g]. 
Reasonable anticipation; fright 

(1) The existence of the duty is to 
be determined by the reasonable an¬ 
ticipation of the normal man.—Har¬ 
per V. Remington Arms Co„ 280 N.Y. 
S. 862, 156 Misc. 53, affirmed 290 N. 
Y.S. 130, 248 App.Div. 713. 

(2) There is no duty to anticipate 
fright regardless of its consequences. 
—^Chiuchiolo v. New England Whole¬ 
sale Tailors, 150 A. 640, 84 N.H. 329. 

(3) Reasonable anticipation of in¬ 
jury or danger see infra § 5 c. 

8. U.S.—Heald v. Milburn, C.C.A.Ill., 
126 F.2d 8, certiorari denied Mil¬ 
burn V. Heald, 62 S.Ct. 1267, 316 
U.S. 681, 86 L.Ed. 1754, and 62 S. 
Ct. 1268, 316 U.S. 681, 86 L.Ed. 
1754. 

Cal.—Routh V. Quinn, 127 P.2d 1, 20 
Cal.2d 488, 149 A.L.R. 215—Hall v. 
Barber Door Co.. 23 P.2d 279, 218 
Cal. 412—Leslie v. City of Monte¬ 
rey, 34 P.2d 837, 139 Cal.App. 715 
—Hall V, Southern California Edi¬ 
son Co., 30 P.2d 1013, 137 Cal.App. 
449. 
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plaining person from injury ;9 if, 

Conn.—Bean v. Hershowitz, 177 A, 
262. 119 Conn. 398. 

111.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. 247, 338 Ill. 270. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739. 

Me.—American Lumber Sales Co. v. 
Fidelity Trust Co., 141 A. 102, 127 
Me. 65. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting- Co., 6 A.2d 
625, 177 Md. 1. 

Mass.—Richmond v. Warren Institu¬ 
tion for Saving-s, 30 N.E.2d 407, 
307 Mass. 483, 132 A.L.R. 859— 
Theriault v. Pierce, 30 lSr.E.2d 682. 
307 Mass. 532. 

Heb.—Zimmer v. Brandon, 278 N.W. 
502, 134 Neb. 311. 

N.C.—State Highway & Public Works 
Commission v. Diamond S. S. 
Transp. Corp., 38 S.E.2d 214, 226 N. 
C. 371. 

Okl.—Lisle v. Anderson, 159 P. .278, 
61 Okl. 68. L.R.A.1917A 128. 

Pa.—Hafler v. Faut, Com.Pl., 28 
North.Co. 398. 

S.D.— Backer v. Chicago & N. W. Ry. 
Co., 4 N.W.2d 853, 68 S.D. 531— 
"Marinko v. Chicago, etc., Ry. Co., 
257 N.W. 639, 63 S.D. 256. 
Probability of harm 

Question whether there was a duty 
on defendant to use care depends on 
the probability that some harm 
would result to plaintiff in the ab¬ 
sence of care.—Kapphahn v. Martin 
Hotel Co., '298 N.W. 901, 230 Iowa 
739. 

In the absence of a statute, negli¬ 
gence must be founded on a violation 
of the duty to exercise that degree 
of care for the safety of others that 
an ordinarily reasonable pehson 
would exercise under the same or 
similar circumstances.—New York 
Cent. R. Co. v. Casey, 14 N.E.2d 714, 
214 Ind. 464, followed in Dyer v. 
New York Cent. R. Co., 14 N.E.2d 
719, 214 Ind. 695, rehearing denied 
17 N.E.2d 839, 214 Ind. 695. 

9. U.S.—Shuttleworth v. Crown Can 
Co., C.C.A.Ind., 165 F.2d 974—Mc¬ 
Hugh V. National Lead Co., D.C. 
Mo., 60 F.Supp. 17. 

Ala.—Alabama Great Southern R. Co. 

V. Raney, App., 37 So..2d 150. 

Cal.—Means v. Southern Cal Ry. Co., 
■77 P. 1001, 144 Cal. 473, 1 Ann.Cas. 
'206—Neuber v. Royal Realty Co., 
195 P,2d 501, 86 Cal.App.2d 596— 
Owen V. Beauchamp, 152 P.2d 756, 
66 Cal.App.2d 750—Coleman v. Cal¬ 
ifornia Yearly Meeting of Friends 
Church, 81 P.2d 469, 27 CaLApp.2d 
•679—Palmer v. Crafts, 60 P.2d 533, 
16 Cal.App.2d 370—Gleason v. Fire 
Protection Engineering Co., 16 P.2d 
750, 127 Cal.App. 754. 

Ill.—Illinois Central v. Oswald, 170 
N.E. 247, 249, 338 Ill. 270—Schier- 
meier v. Hoeffken, 33 N.E.2d 147, 
309 Ill.App. 250. 


, or where, there | is no legal^^^ du“ 

Ind.—^Hayes Freight Lines v. Wil¬ 
son, 77 N.E.2d 580—Elder v. Rut¬ 
ledge, 27 N.E.2d 358, 217 Ind. 

459—Bain v. Mattmiller, 13 N.E.2d 
712, 213 Ind. 549—Pontiac-Chicago 
Motor Exp. Co. v. George Cassons 
& Son, 34 N.E.’2d 171, 109 Ind.App. 
248. 

Iowa.—Westenburg v. Johnson, 264 

N. W. 18. 221 Iowa 134. 

Kan.—^Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294—McMillen 
V. Summunduwot Lodge No. 3, I. 

O. O. F., 54 P.2d 985, 143 Kan. '502. 
Ky.—Howard v. Fowler, 207 S.W.2d 

559, 306 Ky. 567—Warfield Natural 
Gas Co. V. Allen, 59 S.W.2d 534, 248 
Ky. 646. 91 A.L.R. 890. 

Md.—Jackson v. Pennsylvania R. Co., 

3 A.2d 719, 176 Md. 1, 120 A.L.R. 
1068. 

Mich.—Ford v. Maney's Estate, 232 
N.W. 393, 251 Mich. 461, 70 A.L.R. 
1315. 

Mo.—^Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 622 
—Corpus Juris ctuoted in Karr v. 
Chicago, R. I. & P. Ry. Co., 108 
S.W.2d 44. 49, 341 Mo. 636—David¬ 
son V. St. Louis-San Francisco R* 
Co., 229 S.W. 786. 

Neb.—McDonald v. Omaha & C. B. St, 
Ry. Co., 257 N.W. 489, 128 Neb. 
17. 

N.H.—Flynn v. Gordon, 165 A. 715, 86 
N.H. 198. 

N.C.—^Winfree v. Seaboard Air Line 
Ry. Co., 155 S.E. 259, 199 N.C. 590. 
Okl.—Sheridan v. Deep Rock Oil 
Corp., 205 P.2d 276—City of Stil- 
well V. Bone, 157 P.2d 459, 195 Okh 
325—City of Tu^sa v. Ceudle, 141 
P.2d 107, 193 Okl. 6—Phillips Pe¬ 
troleum Co. V. Stevenson, 129 P.2d 
675, 191 Okl. 294—Oklahoma Nat¬ 
ural Gas Co. V. Shirley, 123 P.2d 
669, 190 Okl. 319—Lowden v. Frid- 
dle, 117 P.2d 533. 189 Okl. 415— 
Haves v. Oklahoma City, 103 P. 
2d 563, 187 Okl. 490—Atchison, T. 

& S. F, Ry. Co. v. Howard, 98 P.2d 
914, 186 Okl. 446—Missouri Pac. 
R. Co. V. Gordon. 98 P.2d 39, 186 
Okl. 424—Oklahoma City-Ada- 
Atoka Ry. Co. v. Swink, 97 P.2d 
72, 186 Okl. 292—McKee v. Bow¬ 
lin. 87 P.2d 1079, 184 Okl. 486— 
Guthrie v. City of Henryetta, 57 
P.2d 1165, 177 Okl. 122—Harrington 
V, Central States Fire Ins. Co. of 
Wichita, Kan., 36 P.2d 738, 169 Okl. 
.255, 96 A.L.R. 859—Chicago, R, I. 

& P, Ry. Co. V. Smith, 16 P.2d 226, 
160 Okl. 287—Atchison, T. & S. F. 
Ry. Co. V. Phillips, 12 P.2d 908, 158 
Okl. 141—Oklahoma, etc., R. Co. v. 
Daniel, 217 P. 218, 91 Okl. 249. 

S.C.—Ford V. Atlantic Coast Line R. 
Co., 168 S.E. 143, 169 S.C. 41—Key 
V. Carolina «& N. W. Ry. Co., 162 S. 

E. 582, 165 S.C. 43. 

S.D.—Roster v. Inter-State Power 
Co., 237 .N.^. 738, 58 S.D. 521. 
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Tex.—Freeman v. B. P. Goodrich 
Rubber Co., Civ.App., 127 S.W.2d 
476, error dismissed by agreement 
—Hughes Production Co. v. Ha¬ 
gan, Civ.App., 114 S.W.2d 326, error 
dismissed—Fort Worth & Denver 
City Ry. Co. v. Rogers, Civ.App., 
62 S.W.2d 151—City of Wichita 
Falls V. Swartz, Civ.App., 57 S.W. 
2d 236—Gulf, C. & S. P. Ry. Co, 

V. Russell, Civ.App., 52 S.W,2d 1085, 
set aside on other grounds, Com. 
App., 82 S.W.2d 948, 125 Tex. 443— 
Crump V. Hellams, Civ.App., 41 S. 

W. 2d 282. 

Utah.—Industrial Commission of 
Utah V. Wasatch Grading Co., 14 P. 
2d 988, 80 Utah 223. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 184 Va. 
94. 

Wyo.—Hildebrand v. Chicago, B. '8c 
Q. R. R., 17 P.2d 651, 45 Wyo. 175. 
45 C.J. p 632 note 36. 

Reasonable care; normal anticipa¬ 
tion of risk 

(1) In order to become liable in 
negligence for personal injuries, de¬ 
fendant must have had duty to ex¬ 
ercise reasonable care to protect 
plaintiff, or a class to wh’ch he be¬ 
longs, against the harm suffered; the 
existence of such duty in a particu¬ 
lar case depends on whether the risk 
to be guarded against is one which 
would normally be anticipated or 
foreseen as consequence of allegedly 
negligent act.—Campbell v. Cunning¬ 
ham Natural Gas Corporation, 298 N. 
Y.S. 200, 164 Misc. 1. 

(2) Reasonable anticipation of in¬ 
jury or danger see infra § 5 c. 
Protection against particular hazard 

Liability for negligence is imposed 
only for injuries resulting from par¬ 
ticular hazard against which duty 
of due care required protection to be 
given.—Duncan v. Lumbermen's Mut. 
Casualty Co., 23 A.2d 325, 91 N.H. 319 
—Flynn v. Gordon, 165 A. 715, 86 
N.H. 198. 

Bough conduct of third persons 

A duty to protect plaintiff from 
boisterous and rough conduct of third 
persons may be based on common- 
law principles of negligence.—Ed¬ 
wards V. Hollywood Canteen, 167 P. 
2d 729, 27 Cal.2d 802. 

10. U.S.—Bridges v. Dahl, C.C.A. 
Mich,, 108 F.2d 228—Toadvine v. 
Cincinnati, N. O. & T. P. Ry. Co., 
D.C.Ky., 20 F.Supp. 226. 

Ark.—Rice v. King, 218 S.W.2d 91, 
.214 Ark. 813. 

Mass.—Union Old Lowell Nat. Bank 
V. Paine, 61 N.E.2d 666, 318 Mass. 
313—Combs v. Scott, 12 Allen 493. 
Tex.—^American Life Ins. Oo. v. Na¬ 
bors, 76 S.W.2d 497, 124 Tex. 221 
—Lewis V. Texas & N. O. R. Co., 
Civ.App., 199 S.W.2d 185, refused 
no reversible error. 
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no negligence, or actionable negligence.^l Both tionable negligence, such duty must have been neg- 
negligence and care are relative to duty.12 lected, violated, breached, unperformed, disregard- 

Further, in order that there be negligence, or ac- i ed, unfulfilled, or undischarged^S by the person on 


**It is fundamental that negligence 
and liability therefor cannot be pred¬ 
icated upon a state of facts which 
does not impose any legal duty.”— 
Zayc V. John Hancock Mut. Life Ins. 
Co. of Boston, Mass., 13 A.2d 34, 36, 
338 Pa. 426. 

II, Ala,—^Alabama Great Southern 
R. Co. V. Campbell, 26 So.2d 124, 32 
Ala.App. 348. 

Ark.—Rice v. King, 218 S.W.2d 91, 
214 Ark. 813. 

Colo.—Roessler v. O’Brien, 201 P.’2d 
901. 

Ga.—Southern Ry. Co. v, Liley, 43 S. 
R2d 576, 75 Ga.App. 489—Corpus 
Juris a^oted in Norris v. Maoon 
Terminal Co., 198 S.E. 272, 275, 58 
Ga.App. 313. 

III. —Rokicki v. Polish Nat. Alliance 
of U. S. of North America. 41 N. 
E.2d 300, 314 Ill.App. 380—Cam¬ 
pion V. Chicago Landscape Co., 14 
N.E.2d 879. 295 Ill.App. 225. 

Ind.—Indianapolis Water Co. v. 
Schoenemann; 20 N.E.2d 671, 107 
Ind.App, 308—Marion County 
Constr. Co. v. Claycomb, 98 A. 731, 
52 Ind.App. 681. 

Iowa.— Corpus Juris cited in Central 
Nat. Bank & Trust Co. v. Lederer 
Strauss & Co„ 17 N.W.2d 817, 818, 
236 Iowa 16. 

Kan.— Corpus Juris cited lu Dye v. 

Rule, 28 P.2d 758. 138 Kan. 808. 
Ky.—Martin v. City of Winchester. 
128 S,W.2d 543. 278 Ky. 200—Glo¬ 
ver V. James, 290 S.W. 344, 217 Ky. 
572. 

La.— Corpus Juris cited in Mills v. 
Huddingsfield, App., 192 So, 78G, 
789—^Wilson, Zurich General Acci¬ 
dent & Liability Ins. Co., Interven¬ 
ers, V, National Casualty Co., App., 
191 So. 574. * 

Me.—Foley v. H. P. Parnham Co., 188 
A. 708, 135 Me. 29. 

Md.—East Coast Freight Lines v. 
Consolidated Gas, Elec. Light & 
Power Co. of Baltimore, 50 A.2d 
1246, 187 Md, 385— Corpus Juris 

quoted in Adams v. Carey, 190 A. 
815, 821, 172 Md. 173. 

Mass.—Royal Indemnity Co. v. Pitts¬ 
field Electric Co., 199 N.E. 69, 293 
Mass. 4—Pope v. Willow Garages, 
174 N.E. 727. 274 Mass. 440. 

Minn.—^Woodring v, Pastoret, 21 N. 

W.2d 97, 221 Minn. 60. 

Mo.—Evans v. Atchison, T. & S. P- 
Ry. Co., 131 S.W.2d 604, 345 Mo- 
147—Karr v. Chicago, R. I. & P. 
Ry. Co., 108 S.W..2d 44, 341 Mo. 636 
—Bauer v. Wood, 154 S.W.2d .356, 
236 Mo.App. 266—^Vairo v. Vairo, 
App., 99 S.W.2d 113, 115. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 676, 677. 87 N.H. 90, affirm¬ 
ed 176 A. 243, 87 N.H. 90, certiorari 


denied 55 S.Ct. 638. 294 U.S. 728, 
79 L.Ed. 1258—Stevens v. City of 
Manchester, 127 A. 873, 81 N.H. 369 
—Davis V. Boston & M. R. R., 49 A. 
108, 70 N.H. 519. 

N.T.—Miller v. El Mirasol, Inc., 297 
N.Y.S. 380, 163 Misc. 346. 

Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp. 105. 

Okl.— ^Corpus Juris cited in Long 
Const. Co. V. Fournier, 123 P.2d 
689, 691, 190 Okl. 361— ^Corpus Ju¬ 
ris cited in City of Tulsa v. Har¬ 
man, 299 P. 46.2, 468, 148 Okl. 117. 
Pa.—Rapczynski v. W. T. Cowan, 
Inc.. 10 A.2d 810, 138 Pa.Super. 
392 —Tredway v. Ingram, 157 A. 

4, 102 Pa.Super. 459. 

S.D.—Corpus Juris cited in Fenton 
V. Ackerman, 285 N.W. 516, 517, 
66 S.D. 46'5. 

Tex.—Dobbins v. Missouri, etc., Ry. 
Co., 41 S.W. 62, 91 Tex. 60, 38 L.R. 
A. 573, 66 Am.S.R. 856—Thomas v. 
Southern Lumber Co., Civ.App., 181 

5. W.2d 111—West Texas Utilities 
Co. V. Dunlap, Civ.App., 175 S.W.2d 
749— Corpus Juris cited in Wichita 
Falls & S. R. Co. V. Hesson, Civ. 
App.. 151 S.W.2d 270, 275— Corpus 
Juris quoted in Texas Electric 
Service Co. v. Hawthorne, Civ.App., 
135 S.W.2d 531. error dismissed. 
Judgment correct— Corpus juris 
quoted iu Independent Eastern 
Torpedo Co. v. Carter, Civ.App., 131 
S.W.2d 125, 126— Corpus Juris cited 
in Freeman v. B. P. Goodrich Rub¬ 
ber Co., Civ.App., 127 S.W.2d 476, 
478, error dismissed by agreement 
—Carlisle v. J. Weingarten, Inc.. 
Civ.App., 120 S.W.2d 886, reversed 
on other grounds 152 S.W.2d 1073, 
137 Tex. 220—Wright v. McCoy, 
Civ.App., 110 S.W.2d 223—Gulf. C. 
& S. F. Ry. Co. V. Bell, Civ.App., 
101 S.W.2d 363, error dismissed— 
Corpus Juris quoted iu Patterson 

V. Gulf, C. & S. F. Ry. Co., Civ. 
App., 77 S.W..2d 1073, 1076— Corpus 
Juris cited in Fort Worth & Den¬ 
ver City Ry. Co. v, Rogers, Civ. 
App., 62 S.W.2d 151, 154—Guard¬ 
ian Savings & Loan Ass'n v. Lib¬ 
erty State Bank, Civ.App., 60 S.W. 
2d 823, affirmed Liberty State 
Bank v. Guardian Savings & Loan 
Ass’n, 94 S.W.2d 133, 127 Tex. 311 
— Corpus Juris cited in Wichita 
County Water Improvement Dist. 
No, 1 v. Pearce, Civ.App., 69 S.W. 
2d 183, 185— Corpus Juris quoted in 
Crump V. Hellams, Civ.App., 41 S. 

W. 2d 288, 289. 

Vt.—Charron v. Canadian Pac. Ry. 

Co., 55 A.2d 614, 115 Vt. 225. 
W.Va.—Morrison v. Roush, 158 S.E. 

514, 110 W.Va. 398. 

45 C.J. p 639 note 2‘2. 

“In the law relating to liability 
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for negligence, it is fundamental 
that one, even though negligent, is 
not liable to another to whom he 
owed no duty.”—Dye v. Rule, 28 P.2d 
758. 760, 138 Kan. 808. 

Duty of diligence 

Ga.—Crosby v. Calaway, 16 S.E.2d 
155, 158, 6'5 Ga.App, 266—Harden 
V. Georgia R. Co., 59 S.E. 1122, 3 
Ga,App. 344. 

Duty to be careful 

Mass.—Newlin v. New England Tel¬ 
ephone & Telegraph Co., 54 N.E. 
2d 929, 316 Mass. .234, 155 A.L.R. 
204. 

Duty to exercise ordinary care 
Ind.—Liberty Mut. Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. ISO. 

Duty or contractual relation 
As a general rule, negligence can¬ 
not arise where there is no duty 
owing by the person charged to the 
person injured or a contractual re¬ 
lation existing between them.—Hig¬ 
gins v. Security Trust & Savings 
Bank, 264 P. 744, 203 Cal. 398. 

Legal liability 

When no duty exists, no legal lia¬ 
bility can arise because of negligence. 
—Lone Star Gas Co. v. Kelly, Tex. 
Civ.App., 166 S.W.2d 191—Texas Elec¬ 
tric Service Co. v. Hawthorne, Tex. 
Civ.App., 135 S.W.2d 531, error dis¬ 
missed, judgment correct—Hughes 
Production Co. v. Hagan, Tex.C v. 
App., 114 S.W.2d 326, error dis¬ 
missed. 

A failure or refuial to act cannot 
be negligence, or actionable negli¬ 
gence, or impose liability, if there 
is no duty to act. 

N.Y.—Zelenko v. Gimbel Bros., 287 N. 
Y.S. 134, 158 Misc. 904, affirmed 
.287 N.Y.S. 136, 247 App.Div. 867. 
Ohio.—Cooper v. Roose. 85 N.E.2d 
545, 151 Ohio St. 316—Taylor v. 
Continental Cas. Co., 61 N.E.2d 919, 
75 Ohio App. 209. 

12. Cal.—Columbia Laboratories v. 
California Beauty Supply Co., 148 
P,2d 15, 24 Cal.2d 429. 

13. U.S.^-Chesapeake & O. Ry. Co. v. 
Mihas, Ill., 50 S.Ct. 42, 280 U.S. 
102, 74 L.Ed. 207—Shuttleworth v. 
Crown Can Co.. C.C.A.Ind., 165 F, 
2d 974—Heald v. Mil burn, C.C.A. 
Ill., 1,25 P.2d 8, certiorari denied 
Milburn v, Heald. 62 S.Ct. 1267, 316 
U.S. 681, 86 HEd. 1754, and 62 S. 
Ct. 1268, 316 U.S. 681, 86 L.Ed. 1754 
—Hudson V. Moonier, C.C.A.Mo., 
102 F.2d 96, conforming to man¬ 
date 58 S.Ct. 954, 304 U.S. 897, 82 
L.Ed. 1422, certiorari denied Hud¬ 
son V. Moonier, 59 S.Ct. 1037, 307 

U. S. 639, 83 L.Ed. 1520, and Fitch 

V. Moonier, 69 S.Ct. 1037, 307 U.S. 
639, 8,3 L.Ed. 1520—Cornec v. Balti- 
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more &, O. R. Co., C.C.A.Md., 48 
F,2d 497, certiorari denied Balti¬ 
more & O, R. Co. V. Cornec, S2 S.Ct 
9, 284 U.S. 6.21, 76 L.Ed. 630—Mc¬ 
Hugh V. National Lead Co., D.C. 
Mo., 60 P.Supp. 17—Crab Orchard 
Imp. Co. V. Chesapeake & O. Ry- 
Co., D.C.W.Va., 33 P.Supp. 5SO, 582, 
affirmed 115 P.2d 277, certiorari de¬ 
nied 61 S.Ct. 807, 312 U.S. 702, 85 
L.Ed. 113'5—Kataoka v. May De¬ 
partment Stores Co., D.C.Cal., 28 F. 
-Supp. 3, reversed on other grounds 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., C.C.A., 115 F.i2d 
621, certiorari denied May De¬ 
partment Stores Co. v. Takashi 
Kataoka, 61 S.Ct. 739, 312 U.S. 700, 
85 L.Ed. 1134—Toadvine v. Cin¬ 
cinnati, N. O. & T. P. Ry. Co., D.C. 
Ky., 20 P.Supp. 226. 

Ala.—Southern Ry. Co. v. Quillen, 
35 So.2d 193, 250 Ala. '536—Sloss- 
Sheffield Steel & Iron Co. v. Allred, 
25 So.2d 179, 247 Ala. 499—Ter¬ 
rell V. Alabama Water Service Co., 
15 So.2d 727, 245 Ala. 68—Hill v. 
Reeves, 139 So. 263, '224 Ala. 205 
—McKinnon v. Polk, 121 So. 539, 
219 Ala. 167—Alabama Great 
Southern R. Co. v. Puaney, App., 
37 So. 2d 150—;Alabama Great 
Southern R. Co. v. Campbell, 26 
So.2d 124, 32 Ala.App. 348. 

Ariz.—Southwestern Coca Cola Bot¬ 
tling Co. V. Northern, 177 P.2d 219, 
66 Ariz. 172—Salt River Valley 
Water Users' Ass’n v. Compton, 
11 P.2d 839, 40 Ariz. 282. 

Ark.—Rice v. King, 218 S.W.2d 91, 
214 Ark. 813—St. Louis-San Fran¬ 
cisco Ry. Co. V. Ward, 124 S.W.2d 
975, 197 Ark. 620—Union Securities 
Co. V. Taylor, 48 S.W.2d 1100, 185 
Ark. 737. 

Cal.—Donnelly v. Southern Pac. Co., 
118 P.2d 465, 18 Cal.2d 863—Dahms 
V. General Elevator Co., 7 P.2d 
1013, 214 Cal. 733—Means v. South¬ 
ern Cal. Ry. Co., 77 P. lOOl, 144 
Cal. 473, 1 Ann.Cas. 206—^Neuber 
V. Royal Realty Co., 195 P.2d 601, 
86 Cal.App.2d 596—Lozano v. Pa¬ 
cific Gas & Electric Co., 161 P.2d 
74, 70 Cal.App.2d 415—Owen v. 

Beauchamp, 152 P.2d 756, 66 Cal. 
App.2d 750—Jackson v. Utica 
Light Sc Power Co., 149 P,2d 74S, 

64 Cal.App.2d 885—Monroe v. San 
Joaquin Light & Power Corpora¬ 
tion, 100 P.2d 720, 42 Cal.App.2d 
641—Higgins v. Monckton, 83 P. 
2d 516, 28 Cal.App.2d 723—Cole¬ 
man V. California Yearly Meeting 
of Friends Church, 81 P.2d 469, 27 
Cal.App.2d 579—Palmer v. Crafts, 

60 P.2d 533, 16 Cal-App.2d 370— 
Giminez v. Rissen, 55 P-2d 292, 
29'6, 12 Cal.App.2d 152, modified on 
other grounds 56. P.2d 299—‘McKay 
V. Hedger, 34 P.2d 221, 139 Cal. 
App. 266—Casson v. Atchison, T. 

& S. P. Ry. Co., 6 P.2d 336, 119 
Cal.App. 222—Stephens v. Commer¬ 
cial Nat,' Bank, 4 P.2d 258, 117 Cal. 


App, 451—^Fouch V. Werner, 279 P. 
183, 99 Cal.App. 557. 

Colo.—Roessler v. O’Brien, 201 P,2d 
901. 

Conn.—Dean v. Hershowitz, 177 A. 
262, 119 Conn. 398. 

Del.—Lynch v. Lynch, 195 A. 799, 
9 W.W.Harr. 1—Thompson v. 

Cooles, 180 A. 522, 7 W.W.Harr. 83. 
Fla.—^American Box & Lumber Co. 
V. Chandler, 138 So. 29, 102 Fla. 
907. 

Ga.—Southern Ry. Co. v. Liley, 43 S. 
E.2d 576, 75 Ga.App. 489—Whit¬ 
aker V. Jones, McDougald, Smith, 
Pew Co., 26 S.E.2d 545, 69 Ga.App. 
711—Cook V. Kroger Baking & 
Grocery Co., 15 S.E.2d 531, 65 Ga. 
App. 141, followed in 15 S.E.2d 533, 
65 Ga.App. 144—Spray berry v. 
Snow, 1 S.E.2d 756, 59 Ga.App. 744, 
reversed on other grounds 10 S. 
E.2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489—Corpus Juris quoted in Nor¬ 
ris V. Macon Terminal Co., 198 S E. 
272, 275, 58 Ga.App. 313~Huckabee 
V. Grace, 173 S.E. 744, 48 Ga.App. 
621—Clary Maytag Co. v. Rhyne, 
151 S.E. 686. 41 Ga.App. 72~Haley | 
Motor Co. V. Boynton, 150 S.E. 
862, 40 Ga.App. 675—Platt v. 

Southern Photo Material Co., '60 
S.E. 1068, 4 Ga.App. 159. 

Ill.—^Neering v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, man¬ 
date conformed to 63 N.E,2d 271, 
321 III.App. 625—Merlo v. Public 
Service Co. of Northern Illinois, 45 
N.E.2d 665, 381 Ill. 300, followed 
in 45 N,E.2d 677, 381 Ill. 336—Il¬ 
linois Cent. R. Co. V. Oswald, 170 
N.E. 247, 338 Ill. 270—Rokicki v. 
Polish Nat. Alliance of U. S. of 
North America, 41 N.E.2d 300, 314 
Ill.App. 380—Campion v. Chicago 
Landscape Co., 14 N.E.2d 879, 295 
Ill.App. 225—Brazowski v. Chicago 
Title & Trust Co., 280 Ill.App. 293. 
Ind.—Hayes Freight Lines v. Wil¬ 
son, 77 N.E.2d 580—Elder v. Rut¬ 
ledge, 27 N.E.2d 358, 217 Ind. 459 
—New York Cent. R, Co. v. Casey, 
14 N.E.2d 714, 214 Ind. 464, fol¬ 
lowed in Dyer v. New York Cent. 
R. Co., 14 N,E.2d 719, 214 Ind. G95, 
rehearing denied 17 N.E.2d 839, 214 
Ind. 695—Bain v. Mattmiller, 13 N. 
E.2d 712, 213 Ind. 649—Pontiac- 
Chicago Motor Exp. Co. v. George 
Cassons & Son, 34 N.E.2d 171, 109 
Ind.App. 248—Indianapolis Water 
Co. V. Schoenemann, 20 N.E.2d 671, 
107 Ind.App. 308, 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356—Corpus Juris cited in 
Central Nat. Bank & Trust Co. v. 
Lederer Strauss & Co., 17 ■ N.W.2d 
817, 818, 236 Iowa 16—Kapphalin v. 
Martin Hotel Co., 298 N.W. 901, 230 
Iowa 739—Kingery v. Donnell, 268, 
N.W. 617, 222 Iowa 241—Westen- 
berg V. Johnson, 264 N.W. 18,, 221 
Iowa 134. 

Kan.—Rowell v. City of Wichita, 17'6 
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P. 2 d 590, 162 Kan. 294—McMillen 
V. Summundewot Lodge No. 3 , i. 
O. O. F., 54 P.2d 985, 143 Kan. 502 
—Corpus Juris cited in Dye v. 
Rule, 28 P.2d 758, 138 Kan. 808. 
Ky.—Howard v. Fowler, 207 S.W.2d 
559, 561, 306 Ky. 567—Meeks Mo¬ 
tor Freight v. Ham’s Adm’r, 193 
S.W.2d 745, 302 Ky. 71—Chesa¬ 

peake & O. Ry. Co. V. Carmichael, 
184 S.W.2d 91, 298 Ky. 769—Braun- 
er V, Leutz, 169 S.W.2d 4, 293 Ky 
406—Commonwealth v. Madison, 
108 S.W.2d 619, 269 Ky. 571— 

Southern Mining Co. v. Saylor, 95 
S.W.2d 236, 264 Ky. 655—Warfield 
Natural Gas Co. v. Allen, 59 S.W.2d 
534, 248 Ky. 646, 91 A.L.R. 890— 
Consolidated Coach Corporation v. 
Hopkins, 14 S.W.2d 768, 228 Ky. 
184. 

La.—Short v. Central La. Elec. Co., 
App., 36 So.2d 658—Corpus Juris 
cited in Mills v. Heidingsfield, 
App., 192 So. 786. 789—Wilson, 
Zurich General Accident Liability 
Ins. Co., Interveners, v. National 
Casualty Co., App., 191 So. 574. 

Me.—Foley v. H. F. Farnham Co., 
188 A. 708, 135 Me. 29. 

Md.—Leonard v. Lee, 62 A.2d 259— 
East Coast Freight Lines v. Con¬ 
solidated Gas, Elec. Light & Pow¬ 
er Co. of Baltimore, 50 A.2d 24'6, 
187 Md. 385—Jackson v. Pennsyl¬ 
vania R. Co., 3 A.2d 719, 176 Md. 
1, 120 A.L.R. 1068—Corpus Juris 
quoted in Adams v. Carey, 190 A. 
815, 821. 172 Md. 173. 

Mass.—Little v. Lynn & Marblehead 
Real Estate Co., 16 N.E.2d 688 , 301 
Mass. 156—Royal Indemnity Co. v, 
Pittsfield Electric Co., 199 N.E. 69, 
293 Mass. 4—Coulombe v. Horne 
Coal Co., 175 N.E. 631, 275 MasB. 
226—Karlowski v. Kissock, 175 N. 
E. 600, 275 Mass. 180—Pope v. Wil¬ 
low Garages, 174 N.E, 727, 274 
Mass. 440—Forance v. Bigelow- 
Hartford Carpet Co., 154 N.E. 174, 
257 Mass. 607—Goodwin v. E. B. 
Nelson Grocery Co., 132 N.E. 61, 
239 Mass. 232. 

Mich.—Le Due v. Detroit Edison Co., 
235 N.W. 832, 254 Mich. 86 —Ford 
V. Maney's Estate, 232 N.W. 393, 
251 Mich. 461, 70 A.L.R. 1315. 

Minn.—Ekiund v. Kapetas, 11 N.W.2d 
805, 216 Minn. 79—Roadman v. C. 
E. Johnson Motor Sales, 297 N.W. 
166, 210 Minn. 69—Ruth v. Hutch¬ 
inson Gas Co., 296 N.W. 136, 209 
Minn. 248. 

Miss.—Gulf, M. & N R. Co. v. Spark¬ 
man, 177 So. 760, 180 Miss. 456— 
Hadad v. Lockeby, 169 So. '691, 176 
Miss. 660—Georgia Casualty Co. v. 
Cotton Mills Products Co., 132 So. 
73. 159 Miss. 396. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891. 356 Mo. 622 

' —Evans v. Atchison, T. & S.' F. Ry. 
Co., 131 S.W.2d 604, 345 Mo. 147— 
Corpus Juris quoted in Karr v. 
Chicago, R. I. & P. Ry. Co., lOS 
S.W.2d 44 ; 49, 841 Mo. 536—Brady 
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V. Terminal R. Ass’n of St. Louis, 
102 S.W.2d 903, 340 Mo. 841, cer¬ 
tiorari denied 58 S.Ct. 24, 302 U.S. 
6SS, 82 L.Ed. 531, order denying 
certiorari vacated 58 S.Ct. 134, 302 

U. S. 678, 82 L.Ed. 523, reversed on 
other grounds 58 S.Ct. 426, 303 U.S. 
10, 82 L.Ed. 614—Blavatt v. Union 
Electric Light & Power Co., 71 S. 

W. 2d 736, 335 Mo. 151—Kelley v. 
National Lead Co., App., 210 S.W. 
2d 728—^Whealen v. St. Louis Soft 
Ball Ass'n, App., 198 S.W.2d 371, 
affirmed 202 S.W.2d 891, 356 Mo. 
622—Beckman v. Kinder, 165 S. 
W.2d 311, 237 Mo.App. 52—Bauer v. 
Wood, 154 S.W.2d 356, 236 Mo.App. 
266—Henry v. First Nat. Bank, 
115 S.W.2d 121, 232 Mo.App. 1071— 
Vairo v. Vairo, App., 99 S.W.2d 
113—Anderson v. Chicago Great 
Western R. Co., App., 71 S.W.2d 
508. 

Mont.—Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6— 
Mitchell V. Thomas, 8 P.2d 639, 91 
Mont. 370—Brown v. Columbia 
Amusement Co., 6 P.2d 874, 91 

Mont. 174—Kakos v. Byram, 292 P. 
909, 88 Mont. 309—Bray v. Cove 
Irr. Dist., 284 P. 539, 86 Mont. 562. 
Neb.—McDonald v. Omaha & C. B. 
St. Ry. Co., 257 N.W. 489, 128 Neb, 
17. 

N.H.—Duncan v. Lumbermen’s Mut. 
Casualty Co., 23 A.2d 325, 91 N.H. 
349. 

N.J.—Monaco v. Comfort Bus Line, 
49 A.2d 146, 134 N.J.Law 553. 

N.Y.—Sadowski v. Long Island R. 
Co., 55 N.E.2d 497, 292 N.Y. 448— 
Mink V. Keim, 52 N.E.2d 444, 291 
N.Y. 300—Bertrand v. Delaware Sc 
Hudson R. R. Corporation, 46 N. 
Y.S.2d 78, 267 App.Div. 228—Mitch¬ 
ell V. State, 85 N.Y.S.2d 80, 193 
Misc. 507—Excelsior Ins. Co. of 
New York v. State, 37 N.Y.S.2d 
378, 178 Misc. 1079, reversed on 
other grounds, 57 N.Y.S.2d 60, 269 
App.Div. 464, reargument ordered 
66 N.E.2d 176, 295 N.Y. 775, reargu¬ 
ment ordered 69 N.E.2d 481, 296 
N.Y. 631, and opinion amended on 
other grounds '64 N.Y.S.2d 174, 270 
App.Div. 1058, and affirmed 69 N. 

E. 2d 653, 296 N.Y. 40—Stanley v. 

F. W. Woolworth Co., 275 N.Y.S. 

804, 153 Misc. 665—Zerder v. Fri- 
man Holding Co., 274 N.Y.S. 588, 
153 Misc. 225—Gambon v. City of 
New York, 271 N.Y.S. 244, 151 

Misc. 201. 

N.C.—Rea, v. Simowitz, 35 S.E.2d 
871, 225 N.C. 675, 162 A.L.R. 999— 
Truelove v. Durham & S. Ry. Co., 
24 S.E.2d 537, 222 N.C. 704—Mills 

V. Moore, 12 S.E.2d 661, 219 N.C. 26 
—Gold V. Kiker, 5 S.E.2d 548, 216 
N.C. 511—Templeton v. Kelley, 2 
S,E.2d 696, 215 N.C. 677—Rountree 
v. Fountain, 166 S.E. 329, 330, 203 

,N.C. 381—^Winfree v. Seaboard Air 
Line Ry. Co., 155 S.E. 259, 199 N. 
C. 590—Whitt V, Rand, 123 S.E. 84, 
187 N.C. 805t— rRamsbottom v. At- 
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' lantic Coast Line R. Co., 50 S.E. 
448, 138 N.C. 38—Carter v. Cape 
Fear Lumber Co., 39 S.E. 828, 129 
N.C. 203. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324—Judt v. Rein¬ 
hardt Transfer Co., 17 Ohio Supp. 
105. 

Okl,—Sheridan v. Deep Rock Oil 
Corp., 205 P.2d 276—Atchison, T. 
& S. F. Ry. Co. V. Kennard, 181 
P.2d 234, 199 Okl. 1—City of Stil- 
well V. Bone, 157 P.2d 459, 195 
Okl. 325—City of Tulsa v. Caudle, 
141 P.2d 107, 193 Okl. 6—Phillips 
Petroleum Co. v. Stevenson, 129 P. 
2d 575, 191 Okl. 294— Corpus Juris 
cited iu Long Const. Co. v. Four¬ 
nier, 123 P.2d 689, 691, 190 Okl. 361 
—Oklahoma Natural Gas Co. v. 
Shirley. 123 P.2d '669, 190 Okl. 319 
—Lowden v. Friddle, 117 P.2d 533, 
189 Okl. 415—-Haves v. Oklahoma 
City, 103 P.2d 563, 187 Okl. 490— 
Atchison, T. & S. F. Ry. Co. v. 
Howard, 98 P.2d 914, 186 Okl. 446 
—Missouri Pac. R. Co. v. Gordon, 
98 P.2d 39, 186 Okl. 424—Oklahoma 
City-Ada-Atoka Ry. Co. v. Swink, 
97 P.2d 72. 186 Okl. 292—McKee v. 
Bowlin, 87 P.2d 1079,’1081, 184 Okl. 
486—Guthrie v. City of Henryetta, 
67 P.2d 1165, 177 Okl. 122—Har¬ 
rington V. Central States Fire Ins. 
Co. of Wichita, Kan., 36 P.2d 738, 
169 Okl. 255, 96 A.L.R. 859—Chi¬ 
cago, R. I. & P. Ry. Co. V. Smith, 
16 P.2d 226, 160 Okl. 287—Atchi¬ 
son, T. Sc S. P. Ry. Co. V. Phillips, 
12 P.2d 908, 158 Okl. 141—Gulf, C. 
& S. F. Ry. Co. V. Nail, 10 P.2d 668. 
156 Okl. 294— Corpus Juris cited in 
City of Tulsa v. Harman, 299 P. 
462, 468, 148 Okl. 117—Griffin Gro¬ 
cery Co. V. Scroggins, 293 P. 235, 
145 Okl. 9—Oklahoma, etc., R. Co. 
V. Daniel, 217 P. 218, 91 Okl. 249. 
Or.—Freer v. City of Eugene, 111 P. 
2d 85, 166 Or. 107—Dingley v. 

Fechheimer Estate Co., 4 P.2d 316, 
138 Or. 1. 

Pa.—Leoni v. Reinhard, 194 A. 490, 
327 Pa. 391—Neves v. Pennsyl¬ 
vania R. Co., 145 A. 602, 295 Pa. 
551—Rapczynski v, W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 
392—Johnston v. Pennsylvania R. 
Co., 4 A.2d 539, 135 Pa.Super. 45— 
Maksimshuk v. Union Collieries 
Co., 193 A. 669. 128 Pa.Super. 86— 
Pietros v. Hecla Coal & Coke Co., 
180 A. 119, 118 Pa.Super. 453— 

Hafler v. Faut, Com.PL, 28 North. 
Co. 398. 

S.C.—Dunbar v. Charleston & W, C. 
ily. Co., 44 S.E.2d 314, 211 S.C. 209 
—Montgomery v. National Convoy 
& Trucking Co., 195 S.E. 247, 186 
S.C. 167—Ford v. Atlantic Coast 
Line R. Co., 168 S.E, 143, 169 S.C. 
41—Key v. Carolina & N. W. Ry. 
Co.. 162 S.E. 582, 165 S.C. 43. 

S.D.—Backer v. Chicago & N. W. Ry. 
Go., 4 N.W.2d 853, 68 S.D. 531— 
Corpus Juris cited in Fenton v. 
Ackerman, 285 N-W. 516, 517, 66 S, 
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D. 465—Marlnko v. Chicago, etc., 
Ry. Co., 257 N.W. 639, 63 S.D. 25‘6 
—^Anderson v. Chicago & N. W. Ry. 
Co., 241 N.W. 516, 59 S.D. 543— 
Roster v. Inter-State Power Co., 
237 N.W. 738, 58 S.D. 521. 

Tenn.—Donaho v. Large, 158 S.W.2d 
447, 25 Tenn.App. 433—Louisville 
& N. R. Co. V. Evins, 13 Tenn.App. 
57. 

Tex.—Dobbins v. Missouri, etc., Ry. 
Co.. 41 S.W. 62. 91 Tex. 60, 38 L. 
R.A. 573, 66 Am.S.R. 856—Eubanks 

V. Hopkins, Civ.App., 203 S.W.2d 
277—Lewis v. Texas & N. O. R. 
Co.. Civ.App., 199 S.W.2d 185, re¬ 
fused no reversible error—Thom¬ 
as V. Southern Lumber Co., Civ. 
App., 181 S.W.2d 111—Hays v. The 
Texan, Inc., Civ.App., 174 S.W.2d 
1006—Lone Star Gas Co. v. Kelly, 
Civ.App., 166 S.W.2d 191, conform¬ 
ing to answer to certified ques¬ 
tion 165 S.W.2d 446, 140 Tex. 15— 
Bubble Up Bottling Co. v. Lewis, 
Civ.App., 163 S.W.2d 875—Corpus 
Juris cited iu Wichita Falls Sc S. 

R. Co. V. Hesson, Civ.App., 151 S. 

W. 2d 270, 275—Corpus Juris quot¬ 
ed in Texas Electric Service Co. v. 
Hawthorne, Civ.App., l35 S.W. 2d 
531, error dismissed, judgment 
correct—Corpus Juris quoted in 
Independent Eastern Torpedo Co. 

V. Carter, Civ.App., 131 S.W.2d 125, 
126—Corpus Juris cited in Free¬ 
man V. B. F. Goodrich Rubber Co., 
Civ.App., 127 S.W.2d 476, 478, er¬ 
ror dismissed by agreement— 
Carlisle v. J. Weingarten, Inc., Civ. 
App., 120 S.W.2d 886, reversed on 
other grounds 152 S.W.2d 1073, 137 
Tex. 220—Hughes Production Co. 
v. Hagan, Civ.App., 114 S.W.2d 
326, error dismissed—Metzger 
Dairies v. Wharton, Civ.App., 113 

S. W.2d '675—Texas Coca Cola Bot¬ 
tling Co. V. Lovejoy, Civ.App., 112 
S.W.2d 203, error dismissed— 
Wright V. McCoy, Civ.App,, 110 S. 

W. 2d 223—Chicago, R. I. & G. Ry. 

Co. V. Rhone, Civ.App., 105 S.W.2d 
707, error dismissed—Gulf, C. Sc S. 
F. Ry. Co. v. Bell, Civ.App., 101 S. 
W.2d 363, error dismissed—Harri¬ 
son V. Harrison, Civ.App., 100 S.W. 
2d 780—Gholson v. Parrish, Civ. 
App., 92 S.W.2d 1113—Texas Co. 
V. Brown, Civ.App., 82 S.W.2d 1101, 
error dismissed—Corpus Juris 
quoted in Patterson v. Gulf, C. & 
S. F. Ry. Co., Civ.App,, 77 S.W.2d 
1073, 1076—Gulf States Utilities 

Co. V. Moore, Civ.App., 73 S.W.2d 
941, reversed on other grounds, 106 
S.W.2d 256, 129 Tex. 604—McGinty 
V. Texas Power & Light Co., Civ. 
App., 71 S.W.2d 354, error refused 
—Corpus Juris cited, in Fort Worth 
& Denver City Ry. Co. v, Rogers, 
Civ.App., 62 S.W.2d 151, 154— 

Guardian Savings & Loan Ass’n v. 
Liberty State Bank, Civ.App., 60 
S.W.2d 823, affirmed Liberty State 
Bank v. Guardian Savings & Loan 
Ass’n, 94 S.W.2d 133, 127 Tex; 311 
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whom the duty restsA^ Accordingly, in order that 
a person may have a cause or right of action because 
■of an injury, loss, or damage to person or property 
resulting from negligence, it is necessary that the 


act or omission complained of should have involved 
some breach, nonperformance, or violation of duty 
owed to him^5 or to the person whom he repre- 


— ^Corpus Juris cited iu Wichita 
County Water Improvement Dist. 
No. 1 V. Pearce. Civ.App., 59 S.W. 
2d 183, 185—City of Wichita Falls 

V. Swartz, Civ.App., 57 S.W.2d 236 
—Gulf, C. & S. F. Ry. Co. v. Rus¬ 
sell, Civ.App., 52 S.W.2d 1085, set 
aside on other grounds, 82 S-W.2d 
048, 125 Tex. 443—American Life 
Ins. Co. V. Nabors, Civ.App.,' 48 
S.W.2d 459, reversed on other 
grounds 76 S.W.2d 497, 124 Tex. 
221—Corpus Juris cLUoted in 
Crump v. Hellams, Civ.App., 41 S. 

W. 2d 288, 289. 

Utah.—^Allison v. McCarthy, 147 P.2d 
870, 106 Utah 278—Miller v. South¬ 
ern Pac. Co., 21 P.2d 865, 82 Utah 
46, certiorari denied Southern Pac. 
Co. v. Miller, 54 S.Ct. 207, 290 U.S. 
697, 78 L.Ed. 600—Industrial Com¬ 
mission of Utah v. Wasatch Grad¬ 
ing Co., 14 P.2d 988, 80 Utah 223. , 
Vt.—Charron v. Canadian Pac. Ry. 
Co., 55 A.2d 614, 115 Vt. 225— 
Chicoine v. James E. Cashman, 
Inc., 183 A. 487, lOS Vt. 133. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 377, 184 
Va. 94—Cleveland v. Danville 
Traction & Power Co., 18 S.E.2d 
913, 179 Va. 256—Filer v. McNair, 
163 S.E. 335. 158 Va. 88. 

Wash.—McCoy v. Courtney, 172 P,2d 
596. 25 Wash.2d 956. 170 A.L.R. 603 
—Finnemore v. Alaska S. S. Co., 
124 P.2d 956, 13 Wash.2d 276. 
W.Va.—Morrison v. Roush, 158 S.E. 

514, 110 W.Va. 398. 

Wis.—Smith v. Chicago & N. W. Ry. 
Co., 18 N.W.2d 352, 246 Wis, 628 
—Hoeverman v. Feldman, 265 N. 
W. 580, 220 Wis. 557—Palmer v. 
Janesville Improvement Co., 219 
N.W. 437, 195 Wis. 607. 

Wyo.—Hildebrand v. Chicago, B. & 
Q. R. R.. 17 P.2d 651, 45 Wyo. 175. 
46 C.J. p 631 note 35, p 632 notes 36, 
37, p 639 note 22. 

“Unless there is a breach of a du¬ 
ty owing, there is no actionable neg¬ 
ligence, though there be negligence.” 
Ala.—Sloss-ShefReld Steel & Iron Co. 
V. Allred, 25 So.2d 179, 180, 247 
Ala. 499—Stowers v. Dwight Mfg. 
Co., 80 So. 90, 92, 202 Ala. 252. 

It is a rule of universal applica¬ 
tion that a cause of action for neg¬ 
ligence does not arise except for a 
breach of duty owing by defendant 
to plaintiff.—Patterson v. Gulf, C. & 
S. F. Ry. Co., Tex.Civ.App., 77 S.W. 
2d 1073, error dismissed. 

Failure to perform as evidence 

(1) Failure to perform duty im¬ 
posed by statute or other legal au¬ 
thority is always evidence of negli¬ 
gence.—^Duncan v. J. H. Corder & 
.Son, 62 P.2d 1387, 18 Cal.App.2d 77. 


(2) Failure to perform a duty im¬ 
posed by law is sufficient evidence of 
negligence.—Harmon v. M. H. Sher¬ 
man Co., 85 P.2d 205, 29 Cal.App.2d 
580. 

14. U.S.—Hudson v. Moonier, C.C.A. 
Mo., 102 F.2d 96, conforming to 
mandate 58 S.Ct. 954, 304 U.S. 397, 
82 L.Ed. 1422, certiorari denied 
Hudson V. Moonier, 59 S.Ct. 1037, 
307 U.S. 639. 83 L.Ed. 1520, and 
Fitch V. Moonier, 59 S.Ct. 1037, 307 
U.S. 609, 83 L.Ed. 1520—Cornec v. 
Baltimore & O. R. Co., C.C.A.Md., 
48 F.2d 497, certiorari denied Bal¬ 
timore & O. R. Co. V. Cornec, 52 
S.Ct. 9, 284 U.S. 621. 7‘6 L.Ed. 530. 
Ky.—Commonwealth v. Madison, 108 
S.W.2d 519, 522, 269 Ky. 571. 

Tex.—Lone Star Gas Co. v. Kelly, 
Civ.App., 166 S.W.2d 191, conform¬ 
ing to answers to certified ques¬ 
tion 165 S.W.2d 446, 140 Tex. 15. 
Persons liable see infra § 90. 
Character of business 

If negligence consists of an omis¬ 
sion to perform a duty devolved on 
th« person charged with negligence, 
it must be considered with respect to 
the character of the business in 
which he is engaged.—Great Atlan¬ 
tic & Pacific Tea Co. v. Evans, 175 
S.W.2d 249, 142 Tex. 1. 

Duty to others in same work 

Where safety of several persons 
engaged in same work depends on 
good faith, skill, and prudence of 
each of others, it is the duty of each 
to the others to exercise the care 
and skill ordinarily employed by pru¬ 
dent men in similar circumstances, 
and one negligently failing to exer¬ 
cise such care and skill is liable to 
another for injuries caused by such 
neglect.—Builders & Manufacturers 
Mut. Casualty Co. v. Butler Bros. 
Bldg. Co., 255 N.W. 851, 192 Minn. 
254. 

Person not responsible for condition 
There is no breach of duty if one 
is not responsible for the creation 
of the conditions that caused the in¬ 
jury.—^Nelson v. Economy Grocery 
Stores, 25 N.E.2d 986, 305 Mass. 383. 

15. U.S.—^Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 57 F. 
Supp. 32—Toadvine v, Cincinnati, 
N. O. & T. P. Ry. Co., D.G.Ky., 20 
P.Supp. 226—Crane Elevator Co. v. 
Lippert, C.C.A.Wis., 63 F. 942. 

Ala.— Corpus Juris cited in Alabama 
Utilities Co. v. Champion, 160 So. 
346, 348, 230 Ala. 263. 

Ariz,—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487. 58 Ariz. 51, 138 A.L.R. 866— 
Salt River Valley Water Users* 
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Ass’n V. Compton, 11 P.2d 839, 40 
Ariz. 282. 

Cal.—^Neuber v. Royal Realty Co., 
195 P.2d 601, 86 Cal.App.2d 596— 
Smelser v. Deutsche Evangelische 
Lutherische Gemeinde Der St. 
Markus Kirche, 263 P. 838, 88 Cal. 
App. 469—Peak v. Key System 
Transit Co., 2'63 P. 578, 88 Cal.App. 
354. 

Ill.—Schiermeier v. Hoeffkin, 33 N.E, 
2d 147, 309 Ill.App. 250. 

Ind.—Elder v. Rutledge, 27 N.E.2d 
358, 217 Ind. 459. 

Iowa.—Central Nat. Bank & Trust 
Co. v. Lederer Strauss & Co., 17 
N.W.2d 817, 236 Iowa 16. 

Ky.—Golubic v. Rasnich, 60 S.W.2d 
616, 249 Ky. 266. 

La.— Corpus Juris cited in Mills v. 
Heidingsfield, App., 192 So. 786, 
789. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1—Corpus Juris cited 
in Holler v. Lowery, 200 A. 353, 
356, 175 Md. 149. 

Mich.—Hale v. Cooper, 261 N.W. 64, 
271 Mich. 348, opinion adhered to 
263 N.W. 769, 271 Mich. 348. 

Miss.—Gulf, M. & N. R. Co. v. Spark¬ 
man, 177 So. 760, 180 Miss. 456. 
Mo.—Whealen v. St. Louis Soft Ball 
Ass'n, 202 S.W.2d 891, 356 Mo. 622 
— Corpus Juris cited in Settle v. 
Baldwin. 19'6 S.W.2d 299, 302, 355 
Mo. 336—Cameron v. Small, 182 S. 
W.2d 565—Kelly v. Benas, 116 S. 
W. 657. 217 Mo. 1, 20 L.R.A.,N.S.. 
903— Corpus Juris quoted in* Karr 
V. Chicago, R. I. & P. Ry. Co., 108 
S.W.2d 44, 49, 341 Mo. 536-~Brady 
V. Terminal R. Ass’n of St. Louis, 
102 S.W.2d 903, 340 Mo. 841, cer¬ 
tiorari denied 58 S.Ct. 24, 302 U.S, 
688 , 82 L.Ed. 531, order denying 
certiorari vacated 58 S.Ct. 134, 302 
U.S. 678, 82 L.Ed. 523, reversed on 
other grounds 58 S.Ct. 426, 303 U. 
S. 10, 82 L.Ed. 614—Blavatt v. Un¬ 
ion Electric Light & Power Co., 71 
S.W.2d 736, 335 Mo. 151—Hein v. 
Chicago & E. I. R- Co., App., 209 
S.W.2d 578. 

Mont.—Suit V. Scandrett, 178 P.2d 
405, 119 Mont. 570—Ahlquist v. 
Mulvaney Realty Co., 152 P.2d 137, 
116 Mont. 6. 

Neb.—Fuelberth v. Splittgerber, 34 
N.W.2d 380, 150 Neb. 309. 

N.J.—Taggart v. Bouldin, 168 A. 670, 
111 N.J.Law 464. 

N.T.—Palsgraf v. Long Island R. Co., 
162 N.E. 99, 248 N.Y. 339, 59 A.L. 
R. 1253, reargument denied 164 N. 
E. 564, 249 N.Y. 611—Mitchell v. 
State, 85 N.Y.S.2d 80, 193 Misc. 
607—Miller v. El Mirasol, Inc., 297 
N.Y.S, 380, 163 Misc. 346—Senauke 
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sents^® by the person of whose negligence he com¬ 
plains. 

When, however, it is established that a duty to¬ 
ward the injured person existed and was breached, 
it is not important how such duty arose nor is 
the breach excused because other duties toward the 
injured person have been fully performed.^8 Nev¬ 
ertheless, as breach of duty is only one of the ele¬ 
ments of negligence, such a breach may or may not 
constitute negligence in a given case;^^ not every 
negligent act from which injury results is a breach 
of duty;^® and there may be negligence toward a 
person, that is, a breach of duty owed him, which 
is not a cause of damage and, therefore, does not 
create a liability.^l 

A neglect of one duty can never excuse liability 
growing out of the failure to perform another when 
the liability would not have arisen had the earlier 
duty been performed .22 

Culpable negligence. Where no duty is owed, 
there can be no culpable negligence,^3 since there 
cannot be a negligent performance of a nonexisting 
duty. 2 4 


b. Origin and Nature of Duty 

(1) In general 

(2) Exercise of care; avoidance of dan¬ 

ger or injury 

(3) Contractual duty 

(4) Noncontractual duty 

(5) Public duty 

(6) Legal or moral duty 

(1) In General 

The duty on which a claim of negligence may be 
based may be any legal duty. The duty Is dictated and 
measured by the exigencies of the situation, and the risk 
reasonably to be perceived defines the duty to be obeyed, 

The negligence of a defendant is not always to 
be measured and determined by the violation of a 
direct duty,^^ since it may well be that as to no 
one element that contributed to the happening did 
defendant violate any direct duty owing to plain¬ 
tiff, and yet it may be true that a combination of 
several elements created a situation that called for 
the exercise of some care to be exercised by de¬ 
fendant for, and toward, the safety of plaintiff.^® 
The duty on which a claim of negligence may be 
based may be any legal duty;27 it may be express¬ 
ly or impliedly imposed,2s and may arise in many^^ 


V, Bronx Gas & Electric Co., 284 N. 
T.S. 710. 157 Misc. 948. 

Ohio.—Meyer Dairy Products Co. v. 

. Gill, 19'6 N.E. 428, 129 Ohio St. 

. 633. 

Pa.—Tredway v. Ingram, 157 A. 4, 
102 Pa.Super. 459. 

R. I.—Therrien v. First Nat. Stores, 
6 A.2d 731, 63 R.I. 44. 

S. C.—Hill V. Broad River Power Co., 
148 S.B. 870, 151 S.C. 280. 

Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W.2d Ill- 
Lone Star Gas Co. v. Kelly, Civ. 
App., 166 S.W.2<i 191, conforming 
to answer to certified question 165 
S.W.2d 446, 140 Tex. 15— Corpus 
Juris quoted in Independent East¬ 
ern Torpedo Co. v. Carter, Civ. 
App., 131 S.W.2d 125, 126— Corpus 
Juris cited in Freeman v. B. P. 
Goodrich Rubber Co., Civ.App., 
127 S.W.2d 476, 478, error dis¬ 
missed by agreement— 'Corpus Ju¬ 
ris quoted in Patterson v. Gulf, C. 
& S. P. Ry. Co., Civ.App., 77 S.W. 
2d 1073, 1076— Corpus Juris cited 
in Fort Worth <& Denver City Ry. 
Co. V. Rogers, Civ.App., 62 S.W.2d 
151, 154—Watson Co. v. Shaw, Civ. 
App., 47 S.W.2d 474— Corpus Juris 
quoted in Crump v. Hellams, Civ. 
App,, 41 S.W.2d 288, 2^89. 

Wis.—Jones v. Wisconsin Michigan 
Power Co., 31 N.W.2d 574, 252 Wis. 
280. 

45 C.J. p 639 note 22, p 643 note 23. 
Cause or right of action generally 
see infra § 176. I 


Duty to give information with care 
see infra § 20. 

16. La.—Corpus Juris cited in Mills 
V. Heidingsfield, App., 192 So. 786, 
789. 

Tex.—'Corpus Juris quoted in Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App., 131 S.W.2d 125, 
126—Corpus Juris quoted in Pat¬ 
terson V. Gulf, C. & S. P. Ry. Co., 
Civ.App., 77 S.W.2d 1073, 1076— 
Corpus Juris quote-d in Crump v. 
Hellams, Civ.App., 41 S.W.2d 288, 
289. 

45 C.J. p 639 note 22, p 643 note 23. 

17. Ga.—Southern R. Co. v. Bot¬ 
toms, 1’34 S.E. 824, 35 Ga.App. 804. 

18. Fla.—Florida R. Co. v. Dorsey, 
62 So. 963, 59 Fla. 260. 

19. Tex.—Missouri, etc., R. Co. v. 
Wylie, Civ.App., 26 S.W. 85. 

45 C.J. p 643 note 26. 

20. Ala.—Sloss-Sheffield Steel 

Iron Co. V. Wilkes, 181 So. 276, 236 
Ala. 173—Alabama Great Southern 
R. Co. V. Raney, App., 37 So.2d 150. 

21 . Mass.—Quinby v. Boston & M. 
R. R., 61 N.E.2d 853, 318 Mass. 438, 
160 A.L.R. 724. 

Requirement of proximate cause see 
infra §§ 103-115. 

22 . Pa.—Cook V. Miller Transp. Co., 
179 A. 429, 319 Pa. 85. 

23. Ky.—Meredith v. Fehr, 90 S.W. 
2d 1021, 262 Ky. 648. 

24. Ky.—^Meredith v. Fehr, supra. 

25. N.J.—Kinder v. Erie R. Co., 162 

A. 387, 109 N.J.Law 469. , 
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26. N.J.—Kinder v. Brie R. Co., su¬ 
pra—Gore V. Delaware, L. & W. 
R. Co., 98 A. 389, 89 N.J.Law 224. 

27. U.S.—U. S. V. Bethlehem Sh‘p- 
building Corporation, D.C.Md., 25 
P.2d 157, reversed on other 
grounds, C.C.A., 28 F.2d 880—Kapp 
V. E. I. Du Pont De Nemours & Co., 

D. C.Mich., '57 F.Supp. 32. 

Cal.—Duncan v. J. H. Corder & Son, 
62 P.2d 1387, 18 Cal.App.2d 77. 
Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222 Iowa .241—Coleman v. 

Iowa R. Light, etc., Co., 178 N.W. 
365, 189 Iowa 1063. 

Mich.—Kelly v. Michigan Cent. R, 
Co., 31 N.W. 904, 65 Mich. 186, » 
Am.S.R. 876. 

N.Y.—Mitchell v. State, 85 N.T.S.2d 
80, 193 Misc. 507. 

Old.—Corpus Juris quoted in South¬ 
land Cotton Oil Co. v. Renshaw, 299 
P. 425, 430, 148 Old. 107. 

28. Fla.—American Box & Lumber 
Co. V. Chandler, 138 So. 29. 102 Fla. 
907. 

Ga.—Southern Ry. Co. v. Liley, 43 S. 

E. 2d 576, 75 Ga.App. 489. 

Md.—East Coast Freight Lines v. 
Consolidated Gas, Elec. Light & 
Power Co. of Baltimore, 50 A.2d 
246, 187 Md. 385—West Virginia 
Cent., etc., R. Co. v. State, 54 A. 
669, 96 Md. 652, 61 L.R.A. 574. 

29. N.Y.—Zelenko v. Gimbel Bros., 
287 N.Y.S. 134, 158 Misc. 904, af¬ 
firmed 287 N.Y.Sw 136, 247 App. 
Div. 867. 
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and various^^ ways; and it must be such that the 
observance thereof would have averted or avoided 
the injury,^^ and that the person under the duty 
should have foreseen that the breach thereof would 
probably produce injury.32 The duty is dictated 
and measured by the exigencies of the occasion or 
situation,and varies in each case as the facts and 
circumstances vary;^^ the risk reasonably to be per¬ 
ceived,35 or the risk to be foreseen, defines the 
duty to be obeyed. • 

Possibility of performance; power and authori¬ 
ty. Negligence can arise only from a failure of 
duty possible of performance and it has been 
held that as a general proposition a person’s duty 
can extend no further than his right, power, and 


authority to carry out such duty.38 

(2) Exercise of Care; Avoidance of Dan¬ 
ger or Injury 

(a) In general 

(b) Volunteer; absence of considera¬ 

tion 

(c) Duty to look, see, or hear 
(a) In General 

Every person has a general duty to use due or ordi¬ 
nary care not to injure others, to avoid injury to others 
by any agency set in operation by him, and to do his 
work, render services, or use his property in such a 
manner as to avoid such injury. 

It is the duty of every person not to injure an¬ 
other by negligent act,3 9 and, likewise, it is the 


30. Ga.—Southern Ry. Co. v. Liley, 
43 S.E..2d 576, 75 Ga.App. 489. 

Okl.—Corpus Juris guoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 430, 148 Okl. 107. 

31. U.S.—Shuttleworth v. Crown 

Can Co„ C.C.A.Ind., 165 P.2d 974 
—Shelaeft v. Groves, D.C.Cal., 27 
P.Supp. 1018—Chicago, etc., R. Co. 
V. Minneapolis, etc., Ry, Co., C-C.A. 
Minn., 176 P. 237, 20 Ann.Cas. 1200. 

Ga.—Southern Ry. Co. v. Liley, 43 
S.E.2d '576, 75 Ga.App. 489. 

Md.—East Coast Freight Lines v. 
Consolidated Gas, Electric Light & 
Power Co. of Baltimore, 50 A.2d 
246, 187 Md. 385—State, for Use 
of Chenoweth, v. Baltimore Con¬ 
tracting Co., 6 A.2d 625, 633, 177 
Md. 1—Birckhead v. Mayor & City 
Council of Baltimore, 197 A. 615, 
174 Md. 32—West Virginia Cent,, 
etc., R. Co. V. State, 64 A. 669, 96 
Md. 65,2. 61 L.R.A. 574. 

N.H.—Flynn v. Gordon, 16'5 A. 715, 
86 N.H. 198. 

N.Y.—Palsgraf v. Long Island R. Co., 
162 N.E. 99, 248 N.Y. 339, 59 A. 
L.R. 1253, reargiiment denied 164 
N.E. 564, 249 N.Y. 511—Harper v. 
Remington Arms Co., 280 N.T.S. 
862, 156 Misc. 53, affirmed 290 N. 
Y.S. 130, 248 App.Div. 713. 

Ohio.—Judt V, Reinhardt Transfer 
Co., 17 Ohio Supp. lO'S. 

32. N.Y.—^Excelsior Ins. Co. of New 
York V. State, 57 N.Y.S.2d 60. 269 
App.Div. 464, reargument ordered 
66 N.E.2d 176. 295 N.Y. 775, rear¬ 
gument ordered 69 N.E.2d 481, 296 
N.Y. 631, and opinion amended on 
other grounds 64 N.Y.S.2d 174, 270 
App.Div, 1058, and affirmed 69 N. 
E.2d 55,3, 296 N.Y. 40. 

Okl.—^Atchison, T. & S. P, Ry. Co. v. 

Kennard, 181 P.2d 234, 199 Okl. 1. 
Reasonable anticipation of injury or 
danger see infra § 5 c. 

33. U.S.—Baltimore, etc., R. Co. v. 
Jones, D.C., 95 U.S. 439, 24 L.Ed. 
606. 


N;C.—Cole v. Atlantic Coast Line R. 

Co., 191 S.E. 353, 211 N.C. 591. 
S.C.—Jones v. American Fidelity & 
Casualty Co., 43 S.E.2d 355, 210 S. 
C. 470. 

Va.—Moore v. Virginia Trust Co., '50 
S.E,2d 268, 188 Va. 493. 

45 C.J. p 651 note 75 [bj. 

34. Ariz.—^Atchison, T. & S. P. Ry- 
Co. V. Prance, 94 P.2d 434, 54 Ariz. 
140. 

La.—Levy v. White, App., '5 So.'2d 
28. 

Va.—Boggs V. Plybon, 160 S.E. 77. 
157 Va. 30. 

'‘A man is required to act only as 
the circumstances before him may 
dictate, and is not liable if he does 
so.”—Holler v. Miller, 9 A.2d 250, 
2'53, 177 Md, 204. 

“The law imposes duties upon men 
according to the circumstances in 
which they are called to act.”—^Acme 
Markets r. Remschel, 24 S.B.2d 430, 
434, 181 Va, 171. 

The exact extent of the duty de¬ 
pends on the attending circumstanc¬ 
es.—Ivory V. Cincinnati Baseball 
Club Co., 24 N.E.2d 837, 62 Ohio App. 
514. 

35. Ky,—^Louisville v. Vaughan, 166 
S.W..2d 43, 292 Ky. 120. 

N.H.—Loughlin v. Johnson, 195 A. 
685, 89 N.H. I'Ol—Flynn v. Gordon, 
165 A. 715, 86 N.H. 198. 

N.Y.—Storm v. New York Telephone 
Co., 200 N.E. 659, 270 N.Y. 103— 
Abbott V. New York Public Li¬ 
brary, 32 N.Y.S.2d 963, 263 App. 
Div. 314—Schubart v. Hotel Astor, 
5 N.Y.S.2d 203, 168 Misc, 431, af¬ 
firmed 8 N.Y.S.2d 567. 255 App.Div. 
1012, affirmed >22 N.B.2d 167, i281 
N.Y. 697—Herrick v. State. 32 N.Y. 
S.2d 607, 177 Misc. 1009—Campbell 
V. Cunningham Natural Gas Cor¬ 
poration, 298 N.Y.S. 200, 164 Misc. 
1—^Coughlin V. Jones, 295 N.Y.S. 
681, 162 Misc. 843, reversed on oth¬ 
er grounds 1 N.Y.S.2d 820, 165 Misc. 
204, determination reversed with¬ 
out opinion 6 N.Y.S..2d 363, 254 
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App.Div. 854—^Daniels v. Firm 
Amusement Corporation, 285 N.Y.S. 
657, 158 Misc. ‘251—Harper v. Rem¬ 
ington Arms Co., 280 N.Y.S. 862, 
866 , 156 Misc. .53,“ affirmed 290 N.Y. 
S. 130, 248 App.Div. 713—Gleason v. 
Hillcrest Golf Course, 265 N.Y.S. 
886 , 148 Misc. 246—Lachaud V. 

Ely, 53 N.Y.S.2d ‘750. 
Well-considered case 
N.Y.—Palsgraf v. Long Island R. 
Co., 162 N.E. 99, 248 N.Y. 339, 69 
A.L.R. 1253, reargument denied 164 
N.E. 564, 249 N.Y. 511. 

Tile vigilance is always to be 
measured by the danger reasonably 
to be expected.—State, to Use of 
Henderson, v. Clark, ,20 A.2d 127, 3 
Terry, Del., 138, 138 A.L.R. 704. 

36. N.Y.—Pagan v. Pathe Industries, 
86 N.Y.S.2d 859, 274 App.Div. 703. 

37. Ky.—Louisville & N. R. Co. ▼. 
Sloan, 155 S.W.2d 23, 287 Ky. 663. 

38. Ill.—Clare v. Bond County Gas 
Co., 190 N.E. 278, 3'56 Ill. 241. 

Rule declared sound proposition of 
law 

Ill.—Allegretti v. Murphy-Miles Oil 
Co., 1 N.E.2d 389, 363 Ill. 137. 

39. Ala.—Whiddon v. Malone, 124 
So. 516, 220 Ala. 220. 

N.Y.—Van Deusen v. Ruhtz-Pike En¬ 
gineering & Construction Corpo¬ 
ration, .264 N.Y.S. 395, 238 App.Div. 
178, appeal dismissed 188 N.E. 
100, 262 N.Y. 639. 

“It is a natural principle of ethics 
recognized by civilized men that each 
individual must so regulate his ac¬ 
tivities as not to injure another ei¬ 
ther intentionally or carelessly.'"— 
Pittsburgh, etc., Ry. Co. v. Nichols, 
130 N.E. 546, 548, 78 Ind.App. 361. 
Wanton Injnry 

Every one owes the duty at all 
times and in all places not wanton¬ 
ly to injure another.—Blankenship 
V. Van Hooser, 130 So. 63, 221 Ala. 
542. 

Possibility of harm to class 

(1) The possibility of harm to a 



65 0. «J. S. 


NEGLIGENCE 


§ 4 


duty of every person to exercise ordinary^^^ or 
due'^^ care,^2 or due diligence,'^3 not to injure an¬ 
other, and so to conduct his business as not know¬ 
ingly or negligently to expose others to imminent 
danger every person is under a common-law 
obligation so to act, or to use that which he con¬ 
trols, as not to injure another,and there is a gen¬ 
eral duty owing to others of not injuring them by 
any agency set in operation by one's act or omis- 
sion^S or, as it has been expressed, of not injuring 
them in the employment of one's own legal rights.^^ 
Further, the law imposes on every person, in the 
conduct of his affairs, the duty to act with care and 
forethought,^^ and the burden of conducting him¬ 
self as a reasonably prudent man should under all 


the circumstances surrounding a situation.^^ The 
duty to use care arises from probabilities, rather 
than from bare possibilities, of danger and the 
legal duty in the particular situation prescribes the 
measure of care to be exercised by the person 
charged with negligence. 

Accordingly, the law imposes on a person engaged 
in the prosecution of any work an obligation to use 
ordinary or due care to perform it in such a man¬ 
ner as not to endanger the lives or persons or prop¬ 
erty of others,and, when there is danger of in¬ 
jury to the person, property, or rights of one 
through the act or omission of another, the latter 
is under a duty to use care, or so to govern his ac¬ 
tions, as to avoid such injury.53 So, also, one who 


<»lass of which plaintiff Is one raises 
a duty to abstain from conduct from 
which harm may result.—Newlin v. 
New England Telephone & Telegraph 
Co., 54 N.E.2d 929, 316 Mass. 234, 
156 A.L.R. 204, 

(2) To whom duty owed see infra 
subdivision c of this section. 

40. Wis.—Hoeverman v. Feldman, 
265 N.W, 580, 220 Wis. 557. 

46 C.J, p 645 note 30. 

Common-law duty 

S.C.—Bell v. Atlantic Coast Line R* 
Co., 24 S.E.2d 177, 202 S.C. 160— 
Crawford v. Atlantic Coast Line 
R. Co., 184 S.E. 569, 179 S.C. 264. 
Injury in person or property 
Tenn.—Nashville, etc., R. Co. v. 
Wade, 153 S.W, 1120, 127 Tenn. 164, 
Ann.Cas.l914B 1020—Smith v. 
Roane-Anderson Co., App., 207 S.W. 
2d 353. 

41. La.—Levy v. White, App., 6 So. 
2 d 28. 

42. Ohio.—^Holden v, Cincinnati Gas 
Sc Electric Co., 14 N.E.2d 943, 67 
Ohio App. 44S. 

Pa.—Zayc v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., 13 A.2d 
34, 338 Pa. 426—Bisson v. John B. 
Kelly, Inc., 170 A. 139, 314 Pa. 99. 
Va,—Virginia Electric & Power Co. 
V. Whitehurst, 8 S.E.2d 296, 176 
Va. 339. 

Duty imposed by law 
Ala.—Southeastern Greyhound Lines 
V, Callahan, 13 So.2d 660, 244 Ala, 
449. 

Duty not dependent on payment of 
money 

B.C.—^IVhite v. Central Dispensary 
and Emergency Hospital, 99 F.2d 
355, 69 App.D.C. 122, 119 A.L.R. 
1002. 

Dlgliest care under circumstances 
(1) Duty to protect life or person 
oj! human being requires exercise of 
greatest care under circumstances.— 
Fort Worth Elevator Co. v. Russell, 
Civ.App., 28 S.W.2d 320, reversed on 
other grounds Fort Worth Elevators 


Co. V. Russell, 70 S.W.2d 397, 123 

Tex. 128. 

(2) Degrees of care generally see 

infra §§ 10-14. 

43. Pa.—Maize v. Atlantic Refining 
Co., 41 A.2d 850, 352 Pa. 51, 160 
A.L.R. 449—Boak v. Kuder, 9 A.2d 
415, 336 Pa, 260—Ebbert v. Phila¬ 
delphia Electric Co., 198 A. 323, 330 
Pa. 257. 

44. Tex.—Corpus Juris cited in 
Southland Greyhound Lines v. 
Richards, Civ.App.. 77 S,W.2d 272, 
273. 

45 C.J. p 645 note 29. 

45. Me.—Brooks v. Jacobs, 31 A..2d 
414, 139 Me. 371. 

46. N.C.—Corpus Juris quoted in 
Stroud v. Southern Oil Transp. Co., 
3 S.E.2d 297, 299, 215 N.C. 726, 122 
A.L.R. 1018. 

Ohio.—Ivory v. Cincinnati Baseball 
Club Co., -24 N.E.2d 837, 62 Ohio 
App. 514. 

Tex.—Corpus Juris cited in South¬ 
land Greyhound Lines v. Richards, 
Civ.App., 77 S.W.2d 272, ;273. 

46 C.J, p 645 note 30. 

Acts in general with respect to in¬ 
strumentalities which may result 
in injuries to others see’ infra § 
64, 

47. Va.—Bragg v. Norfolk, etc., R. 
Co., 67 S.E. 593, 110 Va. 867. 

45 C.J. p 645 note 31. 

48. Minn.—Roadman v. C. E. John¬ 
son Motor Sales, 297 N.W. 166, 210 
Minn. 69. 

49. N.J.—Eastlack v. Mitten, 162 A. 
651, 109 N.J.Law 656. 

50. Tenn.—Smith v. Roane-Anderson 
Co., App., 207 S.W.2d 353. 

Reasonable anticipation of injury or 
danger see infra § 6 c. 

51. Minn.—Roadman v. C. E. John¬ 
son Motor Sales, 297 N.W. 166, 210 
Minn. 59—Ruth v. Hutchinson Gas 
Co., 296 N.W. 136, 209 Minn. 248. 

52. U.S,—Hudson v. Moonier, O.C.A. 
Mo., 102 F.2d 96, certiorari denied 
69 S.Ct. 1037, 307 U.S. 639, 83 L. 
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Ed. 1520, and Fitch v. Moonier, 69 
S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520—Gorman Leonard Coal Co. v. 
Peninsular State S. S. Corporation, 
C.C.A.Mass., 66 F.2d 83. 

Minn.—Pacific Fire Ins. So. v. Kenny 
Boiler & Manufacturing Co., 277 N. 
W. 226, 201 Minn. 500. 

Tex.—Corpus Juris cited in South¬ 
land Greyhound Lines v. Richards, 
Civ.App., 77 S.W.,2d '272, 273. 

45 C.J. p 645 note 32. 

53. U.S.—Hudson v. Moonier, C.C.A. 
Mo., 102 F.2d 96, certiorari denied 
69 S.Ct. 1037, 307 U.S. 039, 83 L, 
Ed. 1520, and Fitch v. Moonier, 59 
S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1620. 

N.H.—Dumas v. Hartford Acc, <& In- 
dem. Co., 56 A.2d 57, 94 N.H. 484. 
Ohio.—Philadelphia Fire <& Marine 
Ins. Co. v. Hirschtield Printing 
Co., 53 N.E.2d 827, 73 Ohio App. 
27—Ivory v. Cincinnati Baseball 
Club Co., 24 N.B.2d 837, 62 Ohio 
App. 514—Judt v. Reinhardt Trans¬ 
fer Co., 17 Ohio Supp. 105. 

Pa.—Paulscak v. Hoeblcr, 108 A, 646, 
330 Pa. 184—(Corpus Juris cited in 
Gerdes v. Booth & Flinn, 150 A. 483, 
486, 300 Pa. 586. 

Tex.—Corpus Juris cited In South¬ 
land Greyhound Lines v. Richards, 
Civ.App., 77 S.W.2d .272, 273. 

45 C.J. p 645 note 33. 

‘Whenever a person is placed in 
such a position with regard to an¬ 
other that it is obvious that if he 
does not use due care in his own con¬ 
duct he will cause injury to that per¬ 
son, the duty at once arises to ex¬ 
ercise care commensurate with the 
situation in which he thus finds him¬ 
self to avoid such injury.”—^Wells v. 
Weed, 267 N.W. 379, 382, 197 Minn. 
464. 

‘Whenever one person is by cir¬ 
cumstances placed In such a position 
with regard to another that every 
one of ordinary sense who did think 
would at once recognize that if he 
did not use ordinary care and skill 
in his own conduct with regard to 
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undertakes to do an act or perform a service for 
another is bound to use reasonable care and skill in 
the performance thereof and is liable for his failure 
in this respect^^ 

The law imposes on every person in the enjoy¬ 
ment of his property the duty of so using it as not 
to injure others,and of using care to avoid such 
injury where he has reason to apprehend danger 
because of the peculiar situation of his property 
and its openness to accident.^® 

The law, however, does not impose on persons in 
general a duty to act to save others from harm,®*^ 
but only in certain specific situations is there an af¬ 
firmative legal obligation to act.^^ 

Precautions, The duty to take precautions rests 
on the rule of reasonable anticipation in or¬ 
der that a person may be charged with negligence 
in failing to take precautions there must be some 
danger toward which these precautions should be 
directed.60 No one is guilty of negligence by rea¬ 
son of failing to take precautions which no other 
man would be likely to take under the same circum¬ 


stances one is required to use only such rea¬ 
sonable precaution to prevent accidents as would 
have been adopted by prudent persons prior to the 

accident.^2 

Duty inuring to third person. The duty of an ac¬ 
tor to exercise care in the performance of an ob¬ 
ligation due to another may inure to a third person 
under certain circumstances.^^ 

Responsibility to persons under direction and con¬ 
trol. When one accepts the responsibility of due 
care toward those under his direction and control, 
he must exercise that care not only as to what he 
himself actually does in its observance, but as to 
that which he fails to do and which in the exercise 
of due care he should have done.®^ 

Limitation or elimination of duty. While the le¬ 
gal duty to use reasonable care may, with certain 
exceptions, be limited or eliminated by contract, 
it may not be abolished by unilateral action.^® No 
person can absolve himself from a duty imposed by 
law by doing only half of it^'^ or doing it improp¬ 
erly.^^ 


those circumstances he would cause 
dangrer of injury to the person or 
property of the other, a duty arises 
to use ordinary care and skill to 
avoid such danger." 

Conn.—Dean v. Hershowitz, 177 A. 

262. ,266, 119 Conn. 398. 
pla,—Smith v. Hinkley, 123 So. S64, 
566. 98 Fla. 132. 

Minn.—Roadman v. O. E. Johnson 
Motor Sales, 297 N.W. 166, 167, 210 
Minn. 59. 

45 C.J. p 645 note 33. 

64. U.S.—Gorman Leonard Coal Co. 
V. Peninsular State SS. Corpora¬ 
tion, C.C.A.Mass.. 66 F.2d 83. 

Cal.—Perry v. D. J. & T. Sullivan, 26 
P.2d 485. 487. 219 Cal. 384—Corpus 
Juris cited in Ray v. Pacific Gas & 
Electric Co., 39 P,2d 812, 817, 3 Cal. 
App.2d 3.29. 

N.H.—Dumas v. Hartford Acc. & In¬ 
demnity Co., 66 A.2d 57, 94 N.H. 
484. 

IsT.Y.—Zaepfel v. Parnass, 250 N.Y.S. 
740, 140 Misc. *539. 

R.I.—Corpus Juris (quoted in Ther- 
rien v. First Nat. Stores, 6 A.2d 
731, 733. 63 R.I. 44. 

45 C.J. p 646 note 35. 

Persons liable generally see infra §§ 
90-102. 

65. Ga.—Norris v. Macon Terminal 
Co., 198 S.E. 272, 58 Ga.App. 313. 

Ill.—Dyreson v. Hughes, 76 N.E,2d 
809, 333 Ill.App. 198—^Bensman v. 
Reed, 20 N.E.2d 910, 299 Ill.App. 
'531. 

Ohio.—Philadelphia Fire & Marine 
Ins. Co. V. Hirschfleld Printing 
Co., '53 N.E.2d 827, 73 Ohio App. '27. 
45 C.J. p 647 note 40. 


negligence actions within mascim 
Trespass on the case and other 
forms of actions predicable on neg¬ 
ligence are within the meaning of 
the maxim. Sic utere tuo ut alienum 
non laedas.—Shell v. Town of Ev- 
arts, 178 S.W.2d 32, 296 Ky. 602. 
Permission to use; indirect use 
I One owning property cannot per¬ 
mit or indirectly make such wrong¬ 
ful use of it as to injure another.— 
Shell V- Town of Evarts, supra. 

58. Wis.—Hayden v. Carey, 19$ N.W. 

218, 182 Wis. 530. 

45 C.J. p 647 note 41. 

57. Pa.—Zayc v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 13 
A.2d 34, 338 Pa. 426. 

58. Pa.—Zayc v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., su¬ 
pra. 

53. N.H.—^Cooley v. Public Service 
Co., 10 A.2d 673, 90 N.H. 460. 

Pa,—Bonezek v. City of Philadelphia, 
13 A.2d 414, 3.38 Pa. 484. 

Precautions against injury generally 
see infra §§ 84-89. 

Reasonable anticipation of injury or 
danger see infra § 5 c. 
Extraordinary or special precautions 
(1) A person is not required to 
take extraordinary precautions to 
save adults in apparent possession of 
their reasoning faculties from the 
consequences of their own careless¬ 
ness.—Jefferson v. Young Men's 
Christian Ass'n of Chester, 47 A.2d 
653, 3'54 Pa. 563. 

C2) Generally, no one is bound to 
use special precaution against mere¬ 
ly possible want of care or skill of i 
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others who are not his servants or- 
under his authority or control.— 
Storrs V. Hink, 173 A. 66, 167 Md. 194. 

(3) Reliance on care of others see 
infra § 15. 

Reason to apprehend results 

"Precautionary duty depends on^ 
reason to apprehend results." 

Minn.—Rue v. Wendland, 33 N.W.2d 
593, 595, 226 Minn. 449. 

N-H.—Hussey v. Boston & M. R. R., 
133 A. 9, 15, 82 N.H. 236. 

60. U.S.—Eckenrode v. Pennsylva^. 

nia R. Co., C.C.A.Pa., 164 F.2d 996, 
affirmed 69 S.Ct. 91, 335 U.S. 329, 
93 L.Ed. -. 

61. N.Y.—Greene v. Sibley, Lindsay 
& Curr Co., 177 N.E. 416, 257 N.Y. 
190—Miller v. El Mirasol, Inc., 297 
N.Y.S. 380, 163 Misc. 346. 

62. U.S.—McHugh v. National Lead 
. Co., D.C.Mo., 60 P.Supp. 17. 

63. N.Y.—Harriman v. New York, C. 
& St. L. R. Co., 171 N.E. 686. 253 
N.Y. 398. 

Privity see infra subdivision c (2) of 
this section. 

64. Me.—Brooks v. Jacobs^ 31 A.2d 
414, 139 Me. 371. 

65. N.Y.—Cohen v. City of New 

York, 75 N.Y.S..2d 846, 190 Misc. 
901. 

66 . N.Y.—^Cohen v. City of New 

York, supra. 

67. Pa.—Cardone v. Sheldon Hotel 
Corp., 50 A.2d 700, 160 Pa.Super. 
193. 

68 . Pa.—Cardone v. Sheldon Hotel. 
Corp., supra. 



65 C.J.S. 


NEGLIGENCE 


§ 4 


(b) Volunteer; Absence of Consideration 

One who acts voluntarily or gratuitously neverthe¬ 
less has the duty to exercise care, and is liable for in¬ 
jury resulting from his failure to do so. 

One who undertakes to do an act or perform a 
service for another has the duty to exercise care, 
and is liable for injury resulting from his failure 
to do so, even though his undertaking was purely 
voluntary^9 or gratuitous,and he was not under 
any obligation to do such act or perform such serv- 
ice,*^^ or there was no consideration for the prom¬ 
ise or undertaking sufficient to support an action ex 
contractu based thereon. Likewise, when a per¬ 
son assumes a duty to the general public which he 
was not bound to assume, he must thereafter dis¬ 
charge that duty with due care.'^^ One who volun¬ 
tarily creates and maintains a condition for the use 
of others is, in the absence of some privilege, 
charged with the duty to exercise care to prevent 
that condition from being a source of danger to 
those who use it.74 

,69. Cal.—Corpus Juris <iTioted In 
Perry v. D. J. & T. Sullivan, 26 
■2d 485, 487, 219 Cal. 384—Griffin v, 

Colusa County, 113 P.2d 270, 44 
Oal,App.2d 915. 

N.Y.—McDonald v. Central School 
Dist. No. 3 of Towns of Romulus. 

Varick and Fayette, Seneca Coun¬ 
ty, 39 N.Y.S.2d 103, 179 Misc. 333, 
affirmed 36 N.Y.S.2d 438, 264 App. 

Div. 943, affirmed 47 N.E.2d 50, 289 
N.Y. 800. 

■^Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp. 105. 

R.I.—Corpus Juris cited in Therrien 
V. First Nat. Stores, 6 A.2d 731, 

733, 63 R.I. 44. 

4'5 C.J. p 646 note 36. 

.Voluntary undertaking- to care for 
ill or injured person see infra § 58. 

^*70. Conn.—iCorpus Juris cited in 
Zatkin v. Katz, 11 A..2d 843, 845, 

126 Conn. 445. 

Minn.—Pjellman v. Weller, 7 N.W.2d 
521, 213 Minn. 457. 

Mo.—Berry ,v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35, 357 
Mo. 808. 

N.H.—'Carr v. Maine Cent. R. R., 102 
A. 532, 78 N.H. 602, L.R.A.1918E 
.389. 

N.J.—Jaeger v. Elizabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
N.J.Law 420. 

N.Y.—Marks v. Nambil Realty Co., 

157 N.E. 129, .245 N.Y. 256—Glan- 
zer V. Shepard, 135 N.E. 275, 233 
N.Y. 236. 23 A.L.R. 1425—Seman- 
chuck V. Fifth Avenue and 37th 
Street Corporation, 35 N.Y.S.2d 
30i5, 264 App.Div. 329, affirmed in 
part and reversed on other grounds 
in part 49 N.E.2d 607, 290 N.Y. 412 
—Zaepfel v. Parnass, 250 N.Y.S. 

740, 140 Misc. 639. 


On the other hand, it has been held that, when 
one enters on a gratuitous undertaking for the ben¬ 
efit of another, the duty of care which he owes to 
that other with respect to his acts of commission 
or of omission in the carrying out of the undertak¬ 
ing is only the duty to refrain from gross negli- 

gence.75 

(c) Duty to Look, See, or Hear 

Negligence may consist of a failure to look where 
there is a duty to do so, or of a failure to see or hear 
what could have seen or heard by the exercise of ordinary, 
due, or reasonable care. 

When there is a duty to look, a failure to do so 
constitutes negligence.'^^ Likewise, where there is 
such a duty, mere looking is not sufficient,*^^ but a 
person is guilty of negligence if he does not see 
what is plainly visible'^8 and within the range of 
vision,'^^ or obviously apparent,or observable by 
due^^ or ordinary,^2 or ordinary and reasonable, 
care, or if he does not see what, by the proper use 
of his senses, he might have seen;^^ one may be 

American Indemnity Co., 34 N.W.'2d 
816, 819, 253 Wis. 476. 

78. Mo. — ^Woods V. Moore, App., 48 
S.W.2d 202. 

79. Ill.—Reed v. Lyford, 36 N.E,2d 
610, 311 Ill.App. 486. 

80. Me.—Gold v. Portland Lumber 
■Corporation, 16 A.2d 111, 137 Me. 
143—Banks v. Adams, 195 A. 206, 
135 Me. 270—Gregware v. PoliQUin, 
190 A. 811, 135 Me. 139. 

81. Mo.—Kaley v. Huntley, 63 S. 
W.2d 21, 333 Mo. 771. 

82. Cal.—Bibby v. Pacific Electric 
R. Co., 209 P. 387, 58 Cal.App. 658. 

83. Ind.—Pfisterer v. Key, 33 N.E.2d 
330, 333, 218 Ind. 521. 

“It is negligence to fail to see 

. . . that which you could see 

. . . by the exercise of oi dinary 

and reasonable care, and for that 
reason the law attaches the same le¬ 
gal consequences for not seeing 
. . . as it does if in fact you did 

see."—Pfisterer v. Key, supra. 

84. N.Y.—^Weigand v. United Trac¬ 
tion Co., 116 N.E. 345, 221 N.Y. 
39—Adams v. State, 5.2 N.Y.S.2d 
673, modified on other grounds 57 
N.Y.S.2d 42. 269 App.Div. 482. re¬ 
versed on other grounds 68 N.E.2d 
44, 295 N.Y. 946, conformed to 63 
N.Y.S.2d 716, 270 App.Div. 1062, 
affirmed 89 N.E.2d 816, 296 N.Y. 
654. 

Reasonable perception 

A person is required to exercise 
his senses for protection of others 
and himself, but rule of reasonable 
care requires only that perception, 
should be reasonable under the cir¬ 
cumstances, and reasonable percep¬ 
tion does not require a person to per- 


Abandonment of, or failure to per¬ 
form gratuitous undertaking see 
infra § 18. 

71. R.I.—Corpus Juris cited in 
Therrien v. First Nat. Stores, 6 
A.2d 731, 733, 63 R.I. 44. 

45 C.J. p 646 note 37. 

72. Ala.—Parker v. Hodgson, 55 So. 
818, 172 Ala. 632. 

45 C.J. p 646 note 38. 

Noncontractual duty generally see 
infra subdivision b (4) of this sec¬ 
tion. 

73. N.J.—^War v. Mazzarella, 61 A. 
2d 284, 137 N.J.Law 736, 

74. Ariz.—Cummings v. Henninger, 
236 P. 701, 28 Ariz. 207, 41 A.L.R. 
207, 

45 C.J, p 646 note 34. 

75. Mass.—Ruel v. Langelier, 12 N, 
E.2d 735, 299 Mass. 240. 

Gross negligence generally see infra 
§ S. 

76. Mo.—^Woods V. Moore, App., 48 
S.W.,2d 202. 

Duty of motorist to keep lookout see 
Motor Vehicles §§ 284-287. 

Pailure to see object within rang© 
of vision is equivalent to failure to 
look.—Carter v. Wells, Mo.App., 40 
S.W.2d 725. 

77. Me.—Gold v. Portland Lumber 
Corporation, 16 A.2d 111, 137 Me. 
143—Banks v. Adams, 195 A. 206, 
135 Me. 270—Gregware v. Poliquin, 
190 A. 811, 135 Me, 139. 

“To look and not see, when one 
should see, is the equivalent of not 
looking at all.'’—^Neyrey v. Maillet, 
La.App., 21 So.2d 158, 164. 

“To look and see nothing when 
something is there is just as negli¬ 
gent as not looking."—^Kloss v. 
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liable because of what he should have seen as well 
as for that which he actually saw.^^ One may not 
assume one thing when he sees another.^® it has 
been held, however, that a failure to discover an 
observable fact cannot be classified as negligence 
unless one was looking for it^^ 

It is negligence to fail to hear that which one 
could hear by the exercise of ordinary and reason¬ 
able 'Care,S8 and for that reason the law attaches 
the same legal consequences for not hearing as it 
does if in fact one did hean^^ 

(3) Contractual Duty 

In general, and with some qualifications, actionable 
negligence may be based on the violation of a duty aris¬ 
ing out of contract. 

The question as to when and to what extent a re¬ 
covery for negligence may be based on the breach 
of a contract obligation has been declared to be one 
of the moot questions in the law.^0 i^ general, the 
duty, a violation of which may constitute actionable 
negligence, may arise out of contract where 
there is a precedent relationship, and the elements 
necessary to establish a cause of action of negli¬ 
gence are present, the fact that the relationship is 
one of contract is not a reason why the action should 


not lie.*^^ Where, however, the only relation be¬ 
tween the parties is contractual, the liability of one 
to the other, in an action of tort for negligence,, 
must arise out of some positive duty which the law 
imposes because of the relationship or because of 
the negligent manner in which some act which the 
contract provides for is done;^^ and the mere 
breach of an executory contract, where there is no^ 
general duty, cannot furnish the basis for such an 
action.94 Liability for negligence for failure to* 
use proper care may arise out of a contract rela¬ 
tionship if the circumstances are such that one 
party, in the performance of some act within the 
scope of the relationship, is likely to do injury to 
the person, property, or rights of the other unless 
he uses proper care.^^ 

(4) Noncontractual Duty 

The duty on which actionable negligence fs based 
need not arise out of contract; it may be a common- 
law or statutory duty, may be Imposed by implication 
or operation of law, and may arise from the relation 
or situation of the parties or the circumstances surround¬ 
ing the injury. 

It is by no means necessary that the duty, viola¬ 
tion of which may constitute actionable negligence, 
should arise out of contract;^® as discussed supra 


ceive what is not apparent.—Rue v. 

Weiidland, 33 N.W.2d 693. 2.26 Minn. 

449. 

85. Va.—State of Maryland, for Use 
of Joynes v. Coard, 9 S.E.2d 454, 
175 Va. 571. 

86 . Mo.—^Kenefick v. Terminal R. 
Ass’n of St. Louis, 207 S.W.2d 294 
— McCall V. Thompson, 155 S.W.2d 
161, 348 Mo. 795. 

87. Tenn.—Campbell County v. 
Ridenour, 120 S.W.2d 1000, 22 Tenn. 
App. 250. 

88 . Ind.—Pfisterer v. Key, 33 N.E.2d 
330, 218 Ind. 521. 

89. Ind.—Pfisterer v. Key, supra. 

90. Conn.—^Dean v. Hershowitz, 177 
A. 262, 119 Conn. 398. 

Principles governing- choice of rem¬ 
edy as between contract and tort 
see Actions § 47. 

WelLconsidered case 

Conn.—Dean v. Hershowitz, supra. 

91. Conn.—Zatkin v. Katz, ‘ 11 A.’2d 
843, 126 Conn. 445. . 

Me.—Foley v. H. F. Farnhara Co., 
188 A, 708, 135 Me. 29. 

Miss.—Georgia Casualty Co. v. Cot¬ 
ton Mills Products Co., 132.So. 73, 
159 Miss. 396. 

Mo.—Gordon v. Livingston, 12 Mo. 
App. 267. 

N.J.—Kahl V. Love, 37 N-J-Law 5. 

N.C.—Truelove v. Durham & S. Ry. 

. Co., 24 S.E.2d (537, 222, N.C. 704. 

Pa.—T red way v. Ingram, 157 A. 4, 
102, Pa.Super. 459. 


Tex.—Montgomery Ward & Co. v. 
Scliarrenbeck, 204 S.W.'2d 508, 146 
Tex. 153. 

45 C.J. p 643 note 27. 

Tort liability 

Defendant may be liable on the ba¬ 
sis of tort for his failure to meas¬ 
ure up to contract duty.—U. S. v. 
Bethlehem Shipbuilding Corporation, 
D.C.Md., 25 P.2d 157, reversed on 
other grounds, C.C.A., 28 F.2d 880. 
nondelegable duty of due care 
Where one person owes another a 
contractual duty to act, the law im¬ 
poses on the person owing the duty 
the further nondelegable duty of act¬ 
ing with due care in performance of 
! contract so as not to injure contrac- 
tee’s person or property.—Pacific Fire 
Ins. Co. V. Kenny Boiler & Manufac¬ 
turing Co., 277 N.W. 226, 201 Minn. 
500. 

Duty not assumed by contracting 
party 

A duty may grow out of a con¬ 
tract even though such duty is not 
assumed by a party to the contract, 
since, given the contract and the re¬ 
lation, the duty is imposed by law.— 
Scholen v. Guaranty Trust Co. of 
New York, 43 N.E.2d 28, 288 N.Y. 
249, 141 A.D.R. 1273. 

Undertaking as to title 

Purchaser under contract whereby 
vendor was to convey land by good 
and sufficient deed was not restricted 
to action for breach of contract, but 
could sue in tort for damage caused 
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when portion of property was sold' 
for taxes as result of encumbrance 
unknown to purchasers because of 
negligent performance of vendors* 
undertaking to give good title, on 
which purchasers relied in failing to 
hire lawyer.—Biunelle v. Nashua 
Bldg. & Loan Ass’n, 64 A.>2d 315, 95 
N.H. 391. 

92. Conn.—Dean v. Hershowitz, 177 
A. 262, 119 Conn. 398. 

93. U.S.—Franceschi v. De Tord, C. 
C.A.Puerto Rico, 71 F.2d 95. 

Cal.—Corpus Juris cited in Green v. 
Hanson, 284 P. 1082, 1083, 103 Cal„ 
App. 430. 

45 C.J. p 643 note 28. 

Architect not party to contract 
Architect could not enforce gener¬ 
al contractor's obligation under con¬ 
tract between owner and contractor, 
to which architect was not a party, 
to provide sufficient, safe, and proper 
facilities for inspection of the work 
by architect.—Hampson v. Larkin, 63 
N.E.2d 888, 318 Mass. 716. 

94. U.S.—Franceschi v. De Tord, C. 
C.A.Puerto Rico, 71 F.2d 95. 

N.Y.-—Boden v. Scholtz, 91 N.Y.S. 

437, 101 App.Div. 1. 

45 C.J. p 643 notes 29-99. 

“The violation of a contractual 
duty is insufficient.”—Zaepfel v. Rar- 
nass, 250 N.Y.S. 740, 742, 140 Misc-. 
539. 

95. Conn.—^Dean v. Hershowitz, 177 
A. 26.2, 119 Conn. 398. 

96. U.S.—Cortes ‘ v. Baltimore In- - 
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subdivision b (1) of this section, it may be any le¬ 
gal duty. It may be a duty prescribed or imposed 
by statute or ordinance, a common-law duty,98 
or a duty imposed by implication's or operation^ of 


law, or by a well-defined public policy but the 
violation of a statutory duty is not a necessary pre¬ 
requisite in order to establish actionable negligence.^ 

The duty may arise from the relation^ or situa- 


sular Lines, N.Y., 53 S.Ct. 173, 
287 U.S. 367, 77 L.Ed. 368. 

Conn.—Dean v. Hershowitz, 177 A. 

262, 119 Conn. 398. 

D.C.—White v. Central Dispensary 
and Emergency Hospital, 99 F.2d 
355, 69 App.D.C. 122, 119 A.L.R. 
1002. 

Me.—Foley v. H. F. Farnham Co., IS8 
A. 708, 135 Me. 29. 

Mo.—Gordon v. Livingston, l2 Mo. 
App. 267. 

N.J.—Kahl V. Love, 37 N.J.Law 5. 
N.Y.—Spiegel v. Libby, McNeill & 
Libby, 244 N.Y.S. 654, 137 Misc. 
698. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E.'2d 297. 215 N.C. 726, 122 
A.L.R. 1018. 

Okl.—^Corpus Juris q.uoted lu South¬ 
land Cotton Oil Co. V. Renshaw, 299 
P. 425, 430, 148 Okl. 107. 

Pa.—Bisson v. John B. Kelly, Inc., 
170 A. 39, 314 Pa. 99. 

Tex.—Corpus Juris cited la Hommel 

V. Southwestern Greyhound Lines, 

Civ.App., 195 S.W,2d 803, 809— 

Watson Co. v. Shaw, Civ.App., 47 S. i 

W. 2d 474. 

45 C.J. p 644 notes 1-18. 

'‘The gravamen of the various 
claims of the plaintiff is not based 
upon contract. . . . Therefore, it 
must be based upon a tort, a wrong, 
or, in other words, negligence.”— 
Daurizio v. Merchants’ Despatch 
Transp. Co., 274 N.Y.S. 174, 182, 152 
Misc. 716. 

“We have put aside the notion that 
the duty to safeguard life and limb, 
when the consequences of negligence 
may be foreseen, grows out of con¬ 
tract and nothing else. We have put 
the course of the obligation where it 
ought to be. We have put its source 
in the law.”—^Maize v. Atlantic Re¬ 
fining Co., 41 A.2d 850, 852, 352 Pa. 
51, 160 A.L.R. 449—Ebbert v. Phil¬ 
adelphia Electric Co., 198 A. 323, 329, 
330 Pa. 257. 

97. U.S.—Hudson v. Moonier, C.C.A. 
Mo., 102 P.2d 96, certiorari denied 
59 S.Ct. 1037, 307 U.S. 639, 83 L. 
Ed. 1520, and Fitch v. Moonier, 59 
S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520, 

Cal.—Duncan v. J. H. Corder & Son, 
62 P.2d 1387, 18 Cal.App.2d 77. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, ^ Terry 138, 138 
A.L.R. 704. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co. 30 N.W.2d 120, 239 
Iowa 356—^Williams v. Cohn, 206 N. 
W. 823, 201 Iowa 1121. 

Ky.—Southern Mining Co v. Saylor, 
95 S.W.2d 236, 264 Ky. 655. 

Miss,—Georgia Casualty Co. v. Cot¬ 


ton Mills Products Co., 13.2 So. 73, 
159 Miss. 396. 

Okl.—^Corpus Juris quoted in South¬ 
land Cotton Oil Co. v. Renshaw, 
299 P. 425, 430, 148 Okl. 107. 

Pa.—Makimshuk v. Union Collieries 
Co., 193 A. 669, 128 Pa.Super. S6— 
Pietros v. Hecla Coal & Coke Co., 
180 A. 119, 118 Pa.Super. 453— 
Tredway v. Ingram, 157 A. 4, 102 
Pa. Super. 459. 

Tex.—Chicago. R. I. & G. Ry. Co. v. 
Rhone, Civ.App., 105 S.W.2d 707, 
error dismissed. 

45 C.J. p 644 note 21. 

Violation of statute or ordinance as 
negligence generally see infra § 
19. 

Statute designed for protection of 
others 

S.C.—Bell V. Atlantic Coast Line R. 
Co., 24 S.E.2d 177, 202 S.C. 160— 
Crawford v. Atlantic Coast Line R. 
Co., 184 S.E. 569, 179 S.C. 264. 

98. U.S.—^Hudson v. Moonier, C.C.A. 
Mo., 102 P.2d 96, certiorari denied 
59 S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520 and Fitch v. Moonier, 59 S.Ct. 

I 1037, 307 U.S. 639, 83 L.Ed. 1520. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 2 Terry 138, 
138 A.L.R. 704. 

Iowa.—Williams v. Cohn, 206 N.W. 
823, 201 Iowa 1121. 

Ky.—Southern Mining Co. v. Saylor, 
95 S.W.2d 23G, 264 Ky. 665. 

Okl.—Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw, 299 
P. 4.25, 430, 148 Okl. 107. 

Or.—Dingley v. Fechheimer Estate 
Co., 4 P.2d 316, 138 Or. 1. 

Pa.—Tredway v. Ingram, 157 A. 4, 
102 Pa.Super. 459. • 

R. I.—O’Donnell v. Providence, etc., 
R. Co., 6 R.I. 211. 

S. C.—Bell V. Atlantic Coast Line R- 
Co., 24 S.E.2d 177, 202 S.C. 160— 
Crawford v, Atlantic Coast Line R. 
Co., 184 S.E. 569, 179 S.C. 264. 

Tex.—Corpus Juris cited in Hommel 
V. Southwestern Greyhound Lines, 
Civ.App., 195 S.W.2d 803, 809— 

Chicago, R. I. & G. Ry. Co. v. 
Rhone, Civ.App., 105 S.W.2d 707, er¬ 
ror dismissed. 

45 C.J. p 644 note 22. 

Common-law rule of ordinary care 
under circumstances 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

99. Okl.—Corpus Juris quoted in 
Southland Cotton Oil Co. v. Ren¬ 
shaw, 299 P. 425, 430, 148 Okl. 107. 

45 C.J. p 644 note 23. 

1. Ala.—Southeastern Greyhound 
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Lines v. Callahan. 13 So.2d $60, 244 
Ala. 449. 

N.Y.—Scholen v. Guaranty Trust Co. 
of New York, 43 N.E.2d 28, 288 N. 
Y. 249, 141 A.L.R. 1273. 

N.C.—Truelove v. Durham & S. Ry. 

Co., 24 S.E.2d 537, 222 N.C. 704. ' 
Ohio.—Hannan v, Ehrlich, 131 N.E. 

504, 102 Ohio St. 176. 

Okl,—'Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 430, 148 Okl. 107. 

Duty of due care not to injure others' 
The general duty of corporations 
and individuals to exercise due care 
not to injure others is a duty aris¬ 
ing by operation of law, rather than 
by contract, express or implied.— 
White V. Central Dispensary and 
Emergency Hospital, 99 P.2d 355, 69 
App.D.C. 122. 119 A.L.R. 1002. 

2. Miss.—Georgia Casualty Co. v. 
Cotton Mills Products Co., 132 So. 
73, 159 Miss. 396. 

3. Neb.—-Fahrenbruch v. Peter Kle- 
wit Sons’ Co., 27 N.W.2d 680, 148 
Neb. 4'60. 

However, it has been held that, in 
order that an act shall be deemed 
negligence, “it must be done con¬ 
trary to a statutory duty or it must 
appear as opposed to the dictates of 
common prudence, and that it can¬ 
not be said, without hesitation or 
doubt, no careful person would have 
committed it.”—Great Atlantic & 
Pacific Tea Co. v. Najera, Civ.App., 
203 S.W.2d 577, 580, reversed on oth¬ 
er grounds 207 S.W.2d 365, 146 Tex. 
367. 

“The duty of care exists in the 
absence of any statute.”—Holden v. 
Cincinnati Gas & Electric Co., 14 N. 
E.2d 943, 946, 57 Ohio App. 44S. 
Imprudent act 

In order that an act may be negli¬ 
gent because it is imprudent in the 
circumstances, such act need not also 
be unlawful because it is prohibited 
by statute or ordinance.—Ward v. 
Denver & R. G. W. R. Co., 85 P.2d 
837, 96 Utah 564. 

4. U.S.—U. S. V. Bethlehem Ship¬ 
building Corporation, D.C.Md., 25 
P.2d 157, reversed on other 
grounds, C.C.A., 28 F.2d 880. 

Cal.—Edwards v. Hollywood Can¬ 
teen, 167 P.2a 729, 27 Cal.2d 802. 
Neb.—Corpus Juris cited In Pahren- 
bruch v. Peter Kiewit Sons’ Co., 
27 N.W.2d 680, 681, 148 Neb. 460. 
N.H.—Duncan v. Lumbermen’s Mut. 
Casualty Co., 23 A,2d 325, 91 N.H. 
349. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E.2d 297, 215 N.C. 726. 122 
A.L.R. 1018. 
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tion® of the parties; or it may arise from the cir¬ 
cumstances surrounding or attending the occurrence 
or transaction connected with the injury,® as where 
one is using, operating, or dealing with a dangerous 
instrumentality or other thing which, unless man¬ 
aged with the greatest care, is liable to cause injury 
to bystanders or others.*^ 

(5) Public Duty 

Failure to perform a public duty owed to, or intended 
for the benefit of, the individuals composing the public 
gives a cause of action to anyone injured by such failure; 
but an Individual has no right of action for failure to 
perform a duty owed to the public as such. 

Public duties fall into two classes with respect to 


liability to individuals for breach thereof: Where 
the duty is owed to the public as such, no action lies 
on behalf of any individual for failure to perform 
such duty;® but, where the duty is owed to, or in¬ 
tended for the benefit of, the individuals composing 
the public, failure to perform such duty gives rise 
to a cause of action in favor of anyone injured by 
such failure.^ 

(6) Legal or Moral Duty 

Breach of a legal duty, and not merely a moral one, 
is required for negligence. 

The duty, breach of which may constitute negli¬ 
gence, must be a legal duty,i® and not merely a 
moral duty^^ or a moraP^ or, according to the de- 


Okl.—Corpus Juris quoted, in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425. 430, 148 Okl. 107. 

Pa.—Makimshuk v. Union Collieries 
Co., 193 A. 669, 128 Pa.Super. 86— 
Pietros v, Hecla Coal & Coke Co., 
ISO A. 119, 118 Pa.Super. 453. 
Wash,—Christensen v. Weyerhaeuser 
Timber Co., 133 P.2d 797, 16 Wash. 
2d 424. 

45 C.J. p 645 note 25, 

“The existence of a duty in any 
given situation is predicated on a 
relationship existing at the time in 
question."—Dumanski v. City of 
Erie, 34 A.2d 508, 509, 348 Pa. 505. 

“If there is no relationship, there 
Is no duty."—Lemarier v. A. Towle 
Co., 51 A.2d 42, 45, 94 N.H, 246— 
Garland v. Boston, etc., R. Co., 86 A. 
141, 142, 7'6 N-.H. 556, 46 L.R.A.,N.S., 
338, Ann.Cas.l913B 924. 

^Relation or privity 

The duty arises in favor of plain¬ 
tiff from some relation or privity be¬ 
tween him and defendant.—American 
Box & Lumber Co. v. Chandler, 138 
So. 29. 102 Fla. 907. 

Professional relation 

One who by reason of professional 
relation is placed in position where 
it becomes his duty to exercise ordi¬ 
nary care to protect others from in¬ 
jury or danger is liable in damages 
to those who are injured by reason 
of his failure to exercise such care.— 
Davis V, Rodman, 227 S.W. 612, 147 
Ark. 385, 13 A.L.R. 1459. 

The duty to use oare in rendering 
a service arises, not from right to 
receive the service, but from rela¬ 
tion between parties which the serv¬ 
ice makes.—Brunelle v. Nashua Bldg. 
& Loan Ass*n, 64 A.2d 3l5, 95 N.H. 
391—Tullgren v. Amoskeag Mfg. Co., 
133 A. 4, 82 N.H. 268, 46 A.L.R. 380. 

Cessation of special relationship 
Where special relationship, deter¬ 
minative of defendant’s duty as to 
using care, has ceased for a time, al¬ 
though it is later to be resumed, de¬ 
fendant's obligation in the interim 
Is not that fixed by special relation¬ 


ship.—Fone V. Elloian, 7 N.E.2d 737, 
297 Mass. 139. 

Regardless of relationship one may 
not negligently injure another with¬ 
out being responsible for damages.— 
Johnson v. Hetrick, 150 A. 477, 300 
Pa. 225. 

5. U.S.—Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 67 F. 
Supp. 32. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E.2d 297, 215 N.C. 726, 122 
A.L.R. 1018. 

Okl.—Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P, 425, 430, 148 Okl. 107. 

45 C.J. p 645 note 26. 

6. U.S.—Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., 57 F. 
Supp. 32. 

Mo.—Howard v. S. C. Sacks, Inc., 
App., 76 S.W.2d 460. 

Neb.—Corpus Juris cited in Fahren- 
bruch. V, Peter Kiewit Sons' Co., 
27 N.W.2d 680, 681, 148 Neb. 460— 
Zimmer v. Brandon, 278 N.W. 502, 
134 Neb. 311. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E.2d 297, 215 N.C. 726, 122 
A.L.R. 1018, 

Okl.—Lisle v. Anderson, 159 P. 278, 
61 Okl. 68, L.R.A.1917A 128. 

45 C.J. p 645 note 27. 

“Duties arc imposed by circum¬ 
stances."—Pickford v. Abramson, 162 
A. 317, 319, 84 N.PI. 446. 
Well-considered case 
Mo.-r-Loehring^ v. Westlake Const. 
Co., 94 S.W. 747, 118 Mo.App. r63. 

7. Tex.—Corpus Juris cited in Hom- 
mel V. Southwestern Greyhound 
Lines, Civ.App., 195 S.W.2d 803, 
809—Corpus Juris cited in Platt 
V. Big Four Ice & Cold Storage Co., 
Civ.App., 47 S.W.2d 870, 871, re¬ 
versed, on other grounds 72 S.W.2d 
580, 123 Tex. 486. 

45 C.J. p 645 note 28. 

Care in handling of explosives see 
Explosives §§ 4-11. 

Danger as matter for consideratior 
on question of due care see infra 
§ 11 . 


I Care and skill 

I Where one undertakes perform¬ 
ance of an act which, if not done 
with care and skill, will be highly 
dangerous to one or more persons 
known or unknown, the law, ipso 
facto, imposes, as public duty, obli¬ 
gation to exercise care and skill.— 
Hudson V. Moonier, C.C.A.Mo., 102 
F.2d 96, certiorari denied 59 S.Ct 
1037, 307 U.S. 639. 83 L.Ed. 1520, and 
Fitch V. Moonier, 59 S.Ct. 1037, 307 
U.S. 639, 83 L.Ed. 1520. 

8. N.J.—Lentini v. Town of Mont¬ 
clair, 5 A.2d 692, 122 N.J.Law 355. 

Ohio.—Taylor v. Continental Casual¬ 
ty Co., 61 N.E.2d 919, 75 Ohio App. 
299. 

45 C.J. p 647 note 42. 

“Disregard, and nothing more, of 
a general duty to the public is not a 
sufficient basis for a suit by an in¬ 
dividual for negligence."—Foley v. 
H. F. Farnham Co., 188 A. 708, 710^ 
135 Me. 29. 

9. Iowa.—Muirhead v. Challis, 240 

N. W. 912, 213 Iowa 1108. 

45 C.J. p 639 note 22 [k], p 647 note 
43. 

10. U.S.—Toadvine v. Cincinnati, N. 

O. & T. P. Ry. Co., D.C.Ky., 20 F. 
Supp. 226. 

Tex.—Corpus Juris quoted in Crump 

V. Hellams, Civ.App., 41 S.W. 2d 
288, 289. 

45 C.J. p 647 note 44. 

11. Tex.—Corpus Juris quoted in 
Crump V. Hellams, Civ.App., 41 S. 

W. 2d 288, 289. 

45 C.J. p 647 notes 44 [aj, 45. 
Reckless indifference to danger? 
rashness 

A decent and courageous attempt 
to discharge a high moral duty can¬ 
not be termed negligence unless act¬ 
or's conduct exhibits such a reck¬ 
less indifference to danger as to 
amount to rashness entailing almost 
certain injury.—Peoples Drug Stores 
y. Windham, 12 A.2d 532, 178 Md. 
172. 

12. U.S.—Toadvine v. Cincinnati, N. 
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cisions on the question a humane^^ obligation. 

c. To Whom Duty Owed 

(1) In general 

(2) Privity 

(1) In General 

A breach of duty, In order to be the basis of a 


§ 4 

charge of negligence, must be one owed to the person 
claiming Injury from such breach, individually or as a 
member of a class or group. 

In order that one may be held liable for negli¬ 
gence, it is essential that the duty breached by him 
should have been a duty which he owed to the per¬ 
son claiming injury by the breach the mere fact 
that the act or omission complained of involved a 


O. & T. P. Ry. Co., D.C.Ky., 20 F-1 
Supp. 226. I 

13, U.S.—Toadvine v. Cincinnati, N- 

O. & T. P. Ry. Co., supra. 

14. U.S.—Chesapeake & O. Ry. Co. 
V. Mihas, Ill., 50 S.Ct. 42, 280 U. | 
S. 102, 74 U.Ed. 207—Shuttleworth 

V. Crown Can Co., C.C.A.Ind., 165 
F.2d 974—Hudson v. Moonier, C.C. 
A.Mo., 102 F.2d 96, certiorari de¬ 
nied 59 S.Ct. 1037, 307 U.S. 639, 83 
L.Ed. 1520, and Pitch v, Moonier, 
59 S.Ct. 1037. 307 U.S. 639, S3 L Ed. 
1520—Thomson v. Downey, C.C.A, 
Ill., 78 F.2d 4 87, certiorari denied 
Downey v. Thomson, 5*6 S.Ct. 154, 
296 U.S. 630, SO L.Ed. 448—Ecken- 
rode V, Pennsylvania R. Co., D.C. 
Pa., 71 F.Supp. 764—Katacka v. 
May Department Stores Co., D.C. 
Cal., 28 F.Supp. 3. reversed on oth¬ 
er grounds, C.C.A., Takashi Katao- 
ka V. May Department Stores, 115 

P. 2d 521, certiorari denied May 

Department Stores Co. v. Takashi 
Kataoka, 61 S.Ct. 739, 312 U.S. 700, 
85 LEd. 1134—Shelaeff v. Groves. 
D.C.Cal., 27 F.Supp. 1018—Toad- 
vine V. Cincinnati, N. O. & T. P. 
Ry. Co., D.C.Ky., 20 F.Supp. 226— 
Chicago, etc., R. Co. v. Minneapo¬ 
lis, etc., Ry. Co., C.C.A.Minn., 176 
F. 237, 20 Ann.Cas. 1200—Crane 

Elevator Co. v. Lippert, C.C.A. 
Wis., 63 F. 942. 

Ala.—Terrell v. Alabama Water 
Service Co., 15 So.2d 727, 245 Ala. 
68—^Corpus Juris cited in Alabama 
Utilities Co. v. Champion, 160 So. 
346, 348, 230 Ala. 263—^Hill v. 

Reaves, 139 So. 263, 224 Ala. 205— 
Alabama Great Southern R. Co. v. 
Campbell, 26 So.2d 124, 32 Ala.App. 
348. 

Ariz.—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487, 58 Ariz. 51, 138 A.L.R. 866. 
Cal.—Routh V. Quinn, 127 P.2d 1, 20 
CaL2d 488, 149 A.L.R. 215—Hall v. 
Barber Door Co., 23 P.2d 279, 218 
Cal. 412—Leslie v. City of Mon¬ 
terey, 34 P.2d 837, 139 Cal.App. 
715—^Hall V. Southern California 
Edison Co., 30 P.2d 1013, 137 Cal. 
App. 449—Smelser v. Deutsche 
Evangelische Lutherische Gemein- 
de Der St. Markus Kirche, 263 P. 
838, 88 Cal.App. 469—Peak v. Key 
System Transit Co., 263 P. 578, 88 
Cal.App. 354. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1. 

Fla.—American Box & Lumber Co. v. 
Chandler, 138 So. 29, 102 Fla. 907. 


Ga.—Southern Ry. Co. v. Liley, 43 S. 

B.2d 57'6, 75 Ga.App. 489, 

Ill.—Neering- v. Illinois Cent. R. Co.. 
50 N.E.2d 497, 383 Ill. 366. mandate 
conformed to 53 N.E.2d 271, 321 
Ill.App. 625—Merlo v. Public Serv¬ 
ice Co. of Northern Illinois, 45 N. 
E.2d 665, 381 Ill. 300, followed in 
45 N.E.2d 677, 381 Ill. 336—Hawley 
Products Co. V. May, 41 N.E.2d 769, 
314 Ill.App. 537. 

Ind.—Dempsey v. Test, 184 N.E. 909, 
98 Ind.App. 533. 

Iowa.—Muirhead v. Challis, 240 N.W. 
912, 213 Iowa 1108. 

Ky.—Gatliff Coal Co. v. Broyles’ 
Adm’x, 180 S.W. 406, 297 Ky. 516— 
Brauner v. Leutz, 169 S.W.2d 4. 
293 Ky. 406—Commonwealth v. 
Madison, 108 S.W..2d 519, 269 Ky. 
571—Golubic v. Rasnich, 60 S.W.2d 
616, 249 Ky. 266. 

Me.—Foley v. H. F. Farnham Co., 188 
A, 708, 135 Me. 29. 

Md.—Pennsylvania R. Co. v. State, 
53 A.2d 5'62, 189 Md. 646—East 
Coast Freight Lines v. Consolidat¬ 
ed Gas, Electric Light & Power 
Co, of Baltimore, 50 A.2d 246, 187 
Md. 385—Birckhead v. Mayor and 
City Council of Baltimore, 197 A. 
615, 174 Md. 32—^West Virginia 

Cent., etc., R. Co. v. State, 54 A. 
669, 96 Md. 652, 61 L.R.A. 574. 
Mass.—Newlin v. New England Tel- 
elphone & Telegraph Co., 54 N.E.2d 
929, 316 Mass. 234, 155 A.L R. 204 
—Pope V. Willow Garages, 174 N.E. 
727, 274 Mass. 440. 

Minn.—^Woodring v. Pastoret, 21 N. 

W.2d 97, 221 Minn. 50. 

Miss,—Gulf, M. & N. R. Co. v. Spark¬ 
man, 177 So. 760, ISO Miss. 456. 
Mo.—Karr v. Chicago, R. I. & P. Ry. 
Co., 108 S.W.2d 44, 341 Mo. 536— 
Brady v. Terminal R. Ass'n of St. 
Louis, 102 S.W.2d 903, 340 Mo. 841, 
certiorari denied 58 S.Ct. 24, 302 
U.S. 688, 82 L.Ed. 531, order deny¬ 
ing certiorari vacated 58 S.Ct. 134, 
302 U.S. 678, 82 L.Ed. 523, reversed 
on other grounds 58 S.Ct. 426, 303 
U.S. 10, 82 L.Ed. 614—Davidson v. 
St. Louis-San Francisco R. Co., 229 
S.W. 786—Hein v. Chicago & E. I. 
R. Co., App., 209 S.W.2d 678— 
Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371, af¬ 
firmed 202 S.W.2d 891, 356 Mo. 
'622—Bauer v. Wood, 154 S.W.2d 
356, 236 Mo.App. 266—Henry v. 

First Nat. Bank, li5 S.W.2d 121, 
232 Mo.App. 1071—Forck v. Pru¬ 
dential Ins. Co. of America, 66 S. 
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W.2d 9S3, 228 Mo.App. 316—Gor- 
don V. Livingston, 12 Mo.App. 267. 
Mont.—AhlQuist v. Mulvaney P^ealty 
Co., 152 P.2d 137, 116 Mont. 6. 
N.H.—Lemarier v. A. Towle Co., 51 
A.2d 42. 94 N.H. 246—Flynn v. Gor¬ 
don, 165 A. 715, 86 N.H. 198— 
Garland v. Boston, etc., R. Co., 86 
A. 141, 76 N.H. 5 56, 46 L.R.A.,N.S.. 
338, Ann.Cas.l913B 924. 

N.T.—Bertrand v. Delaware & Hud¬ 
son R. R. Corporation, 46 N.Y.S.2d 
78, 267 App.Div. 228—Hakala v. 
Van Schaick, 12 N.T.S.2d 928, 171 
Misc. 418—Campbell v. Cunning¬ 
ham Natural Gas Corporation, 298 
N.Y.S. 200, 164 Misc. 1—Harper v. 
Remington Arms Co., 280 N.Y.S. 
862, 156 Misc. 53, affirmed 290 N. 
Y.S. 130, 248 App.Div. 713—Stanley 
V. F. W. Woolworth Co.. 275 N.Y.S. 
804, 153 Misc. 665—Silver's Lunch 
Stores V. United Electric Light & 
Power Co., 255 N.Y.S. 515, 142 

Misc. 744, modified on other 
grounds 261 N.Y.S. 714, 146 Misc. 
554. 

N.C.—State Highway & Public 
Works Commission v. Diamond S. 
S. Transp. Corp., 38 S.E.2d 214, 226 
N.C. 371. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335— 
Judt V. Reinhardt Transfer Co., 17 
Ohio Supp. 105. 

Okl.—Larrimore v. American Nat. 

Ins. Co., 89 P.2d 340. 184 Okl. 614. 
Pa.—Neves v. Pennsylvania R. Co., 
145 A. 602, 295 Pa. 551—Tredway 
V. Ingram, 167 A. 4, 102 Pa.Super. 
459. 

R. I.—Therrien v. First Nat. Stores, 
6 A.2d 731, 63 R.I. 44—Smith v. 
Tripp, 13 R.I. 152—O’Donnell v. 
Providence & Worcester R. Co., 6 
R.I. 211. 

S. D.—Backer v. Chicago & N. W. Ry. 
Co., 4 N.W.2d 853, 68 S.D. 531— 
Marinko v. Chicago, etc., Ry. Co., 
257 N.W. 639, 63 S.D. 256. 

Tex.—Thomas v. Southern Pacific 
Co., Civ.App., 181 S.W.2d Ill- 
Lone Star Gas Co. v. Kelly, Civ. 
App., 16'6 S.W.2d 191—Wright v. 
McCoy, Civ.App., 110 S-W.2d 223— 
Gulf, C. & S. F. Ry. Co. v. Bell, 
Civ.App., 101 S.W.2d 363, error dis¬ 
missed—Harrison v. Harrison, Civ. 
App., 100 S.W.2d 780—Gholson v. 
Parrish, Civ.App., 92 S.W.2d 1113 
—Guardian Savings* & Loan Ass’n 
V. Liberty State Bank, Civ.App., 60 
I S.W.2d 823, affirmed Liberty State 
1 Bank v. Guardian Savings & Loan 
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breach of duty owed to soiue person or persons oth¬ 
er than the complaining party does not give the lat¬ 
ter any right of action.The duty, breach of 
which may constitute negligence, may be a duty to 
the person injured as an individual,but this is 
not essential, since it is sufficient that the duty was 
owed to him as a member of a class or group.^^ A 
duty owing to everybody cannot, however, become 
the foundation of an action until some individual is 
placed in a position which gives him occasion to in¬ 
sist on its performance, when it becomes a duty 
owing to him personally.^^ 

Failure to furnish protection is negligence only 
toward those to whom a duty of protection is 
owed;l^ only persons whose presence within the 
zone of apprehended danger is expectable can com¬ 


plain of a failure to protect them against expecta¬ 
ble risks. 20 

(2) Privity 

Where the only duty breached by one charged with 
negligence is contractual, privity of contract between 
him and the person injured is essential to liability; but 
such privity is not necessary where the duty breached, 
even though connected with the subject matter of a con¬ 
tract, is not created by contract. 

While it has been stated in a general way that 
liability for negligence exists only where there is 
privity between the person injured and the one 
whose act or omission has caused the in jury,21 it 
has also been held that liability in negligence is not 
necessarily dependent on a preexisting privity in 
legal relationship between such persons and the 


Ass'n, 94 S.W.2d 133, 127 Tex. 311 
—Gulf. C. & S. F. Ry. Co. v. Rus¬ 
sell, Civ.App., 52 S.W.2d 1085, set 
aside on other grounds, Com.App., 
82 S.W.2d 948. 125 Tex. 443. 

Vt.—Charron v. Canadian Pac. Ry. 
Co., 65 A.2d 614, 115 Vt. 225— 
Chicoine v. James F. Cashman, 
Inc., 183 A. 487, 108 Vt. 133— 
Amblo's Adm’x v. Vermont Associ¬ 
ated Petroleum Corporation, 144 A. 
460, 101 Vt. 448. 

W.Va.—Morrison v. Roush, 158 S.E. 

514, 110 W.Va. 398. 

Wis.—Jones v. Wisconsin Michigan 
Power Co., 31 N.W.2d 674, 252 Wis. 
280. 

45 CJ. P 647 note 46. 

“Actionable negligence cannot be 
based upon a breach of duty unless 
the person injured is within the 
class of persons to whom it is owed.” 
—McDowell V. Federal Tea Co„ 23 
A.2d 512, 513, 128 Conn. 437. 

Rule applies to negligence per se 
or any other form of negligence.— 
Sprayberry v. Snow, 1 S.E.2d 756, 
59 Ga.App. 744, reversed on other 
grounds 10 S.E.2d 179, 190 Ga. 723, 
mandate conformed to 11 S.E.2d 431, 
63 Ga.App. 489—Platt v. Southern 
Photo Material Co., 60 S.E. 1068, 4 
Ga.App. 159. 

15. U.S.—Chesapeake & O. Ry. Co. 
V. Mihas. Ill., 50 S.Ct. 42, 280 U.S. 
102, 74 L.Ed. 207—Thompson v. 

Downey, C.C.A.I11., 78 F.2d 487, 

certiorari denied Downey v. 
Thompson, 56 S.Ct. 154, 296 U.S. 
630, 80 L.Ed. 448—^Eckenrode v. 
Pennsylvania R. Co., D.C.Pa., 71 F. 
Supp. 764. 

Ala.—Hill V. Reaves, 139 So. 263, 

^ 224 Ala. 205—Southern Ry. Co. v. 

Williams, 38 So. 1013, 143 Ala. 212 
—Alabama Great Southern R. Co. 

V. Campbell, 26 So.2d 124, 32 Ala. 
App. 348. 

Minn.—^Woodring v. Pastoret, 21 N. 

W. 2d 97, 221 Minn. 50. 

Mo.—Corpus Juris guoted In Karr v. 
Chicago, R. I. & P. Ry. Co., 108 S. 


W.2d 44, 49, 341 Mo. 536—^Forck v. 
Prudential Ins. Co. of America, 66 
S.W.2d 983, 228 Mo.App. 316. 

N.Y.—Hakala v. Van Schaick, 12 
Y.S.2d 928, 934, 171 Misc. 418. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335. 
Tex.—Lone Star Gas Co. v. Kelly, 
Civ.App., 166'S.W.2d 191. 

Vt.—^Amblo’s Adm’x v. Vermont As¬ 
sociated Petroleum Corporation, 
144 A. 460, 101 Vt. 448. 

45 C.J. p 648 note 47. 

“The plaintiff sues in her own 
right for a w'rong personal to her, 
and not as the vicarious beneficiary 
of a breach of duty to another.”— 
Palsgraf v. Long Island R. Co., 162 
N.E. 99, 100, 248 N.Y. 339, 50 A.L.R. 
1253, reargument denied 164 N.B. 
554, 249 N*.Y. 611—Stanley v. F. W. 
Woolworth Co., 275 JST.Y.S. 804, 807, 
153 Misc. 665. 

“Legally speaking, negligence is 
the want of that care which the law 
requires us to exercise, which it ex¬ 
acts as a duty. This care may be 
due to one individual and not to an¬ 
other, and therefore negligence in 
fact is not always negligence in law, 
for unless a party can show that 
some duty to him is violated, he 
shows no legal negligence.”—Ther- 
rien v. First Nat. Stores, 6 A.2d 731, 
734, 63 R.I. 44—Tower v. Provi¬ 

dence, etc., R. Co., 2 R.I. 404, 409. 

16. Iowa.—Lindquist v. Des Moines 
Union Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

45 C.J. p 649 note 48, 

17. Ala.—^Hill V. Reaves, 139 So. 
263, 224 Ala. 205. 

Cal.—Routh V. Quinn, 127 P.2d 1, 20 
Oal.2d 488, 149 A.L.R. 215. 

Conn.—McDowell v. Federal Tea Co., 
23 A.2d 612, 128 Conn. 437. 

Ga.—Sprayberry v. Snow, 1 S.E.2d 
76‘6, 69 Ga.App. 744, reversed on 
other grounds 10 S.E.2d 179, 190 
Ga. 723, mandate conformed to 11 
S.E.2d 431, 63 Ga.App. 489—Platt, 
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I V. Southern Photo Material Co., 60 
S.E. 1068, 4 Ga.App. 159. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

Mass.—Newlin v. New England Tel¬ 
ephone & Telegraph Co., 64 N.E.2d 
929. 316 Mass. 234. 155 A.L.R. 204. 

Minn.—Ekiund v. Kapetas, 11 N.W. 
2d 805, 216 Minn. 79. 

N.Y.—Campbell v. Cunningham Nat¬ 
ural Gas Corporation, 298 N.T.S. 
200, 164 Misc. 1—Harper v. Rem¬ 
ington Arms Co., 280 N.Y.S. 862, 
156 Misc. 53, affirmed 290 N.Y.S. 
130, 248 App.Div. 713. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335. 

Vt.—Amblo’s Adm'x v. Vermont As¬ 
sociated Petroleum Corporation, 
144 A. 460, 101 Vt. 448. 

45 C.J. P 649 note 49. 

Duty to particular classes of per¬ 
sons see infra §§ 23-63. 

18. Iowa.—Upp V. Darner, 130 N. 
W. 409, 150 Iowa 403, 32 L.R.A.,N. 
S., 743, Ann.Cas.l912D 574. 

18. N.H.—Lemarier v. A, Towle Co., 
61 A.2d 42, 94 N.H. 246—Flynn v. 
Gordon, 165 A. 715, 86 N.H. 198. 

20. N.H.—Lemarier v. A. Towle Co., 
61 A.2d 42, 94 N.H. 246—Flynn v. 
Gordon, 165 A. 715, 86 N.H. 198. 

N.Y.—Palsgraf v. Long Island R. 
Co., 162 N.E. 99, 248 N.Y. 339, 69 
A.L.R. 1253, reargument denied 164 
N.E. 564, 249 N.Y. 511. 

Reasonable anticipation of injury or 
danger see infra § 5 c. 

21. Ala.—Corpus Juris cited in Ala¬ 
bama Utilities Co. v. Champion, 
160 So. 346, 348, 230 Ala. 263. 

Ill.—Hawley Products Co. v. May, 
41 N.E.2d 769, 314 Ill.App. 637. 

Okl.—Corpus juris guoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 430, 148 Okl. 107. 

45 C.J. P 649 note 52. 

Liability of manufacturers and ven¬ 
dors see infra § 100. 

22 . Conn,—^Webel v. Yale Universi- 
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meaning of the term ^'privity/’ in this connection, is 
not necessarily confined to privity of contract.23 

It is a well recognized rule that, where the only 
duty which has been breached by the person charged 
with negligence is a duty created by contract, it is 
necessary, in order that he be held liable, that there 
should be some privity of contract between him and 
the person who has been injured by such breach,^^ 
or, in other words, that there can be no liability 
for negligence arising out of contractual relations 
unless there is privity, or its equivalent, between the 
person injured and the one whose act or omission 
caused the injury.^s It has been said that this rule 
is subject to exceptions,but a more accurate state¬ 
ment is that there are two distinct principles which 
may be invoked to fix liability for an injury from 
negligence in the performance of a contract obli- 
gation.2'^ The law may impose duties additional to 
those specified in a contract or independent of it,-^ 
and one may owe two distinct duties in respect of 
the same thing, one of a special character to a par¬ 
ticular individual, growing out of special relation to 


him, and another of a general character to those 
who would necessarily be exposed to risks or dan¬ 
ger or loss through the negligent discharge of such 
duty.29 Privity of contract is not necessary where 
the duty which was breached, although connected 
with the subject matter of a contract, was not cre¬ 
ated by contract,^^ as in a case where one who has 
been employed to perform certain work is guilty of 
such negligence in connection with the perform¬ 
ance thereof as to cause injury to a person other 
than his employer,^^ or where the thing dealt with 
is inherently dangerous ^ fortiori, privity of con¬ 
tract is not necessary where there is no contract re¬ 
lation. ^ 3 

The governing rule is that, where a person un¬ 
dertakes to do an act or discharge a duty by which 
the conduct of another may be properly regulated 
and governed, he is bound to perform it in such a 
manner that those who are rightfully led to a course 
of conduct or action on the faith that the act or duty 
will be duly and properly performed shall not suffer 
loss or injury by reason of negligent failure so to 


ty, 7 A.2d 215, 125 Conn. 515, 123 
A.L.R. 863. 

23. Fla.—Banfield v. Addington, 140 
So. 893, 104 Fla. 661, 

Ill.—Hawley Products Co. v. May, 
41 N.E.2d 769, 314 Ill.App. 637. 
Okl,—Corpus Juris <3.uoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425. 430, 148 Okl. 107. 

45 C.J. p 649 note 64. 

24. Ill.—.(Etna Ins. Co, v. Illinois 
Cent. R. Co., 6 N.E.2d 189, 865 HI. 
303, certiorari granted 57 S.Ct. 939, 
301 U.S. 679. 81 L.Ed. 1338, cer¬ 
tiorari dismissed 58 S.Ct. 269, 302 

U. S, 652, 82 L.Ed. 505. 

Ind.—Corpus Juris cited iu Holland 
Furnace Co. v. Nauracaj, 14 N.E. 
2d 339. 342, 105 Ind.App. 574. 

Pa.—'Corpus Juris ctuoted iu Bisson 

V, John B. Kelly, Inc., 170 A. 139, 
142, 314 Pa. 99. 

45 C.J. p 649 note 55. 

“It is broadly true that, where the 
charge of negligence is based upon a 
breach of duty arising out of con¬ 
tractual relations, no cause of action 
arises in favor of one not in privity 
to such contract.” 

Ind.—Holland Furnace Co. v. Naura¬ 
caj. 14 N.B.2d 339, 342, 105 Ind. 
App. 574. 

Iowa.—Larrabee v. Des Moines Tent, 
etc., Co., 178 N.W. 373, 189 Iowa 
319, 322. 

“The rule is well established that 
where an injury is the result of an 
act, the cause of which is not in it¬ 
self imminently dangerous to life 
and limb, nor based upon fraud or 
deceit, nor implied invitation, and 
where the plaintiff is not a privy of 
the contract with the defendant, an 
action for negligence will not lie.” 


Ala.—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 471, 473, 28 Ala.App. 
281, reversed on other grounds 182 
So. 474, 236 Ala. 349. 

Ind.—Laudeman v. Russell & Co., 91 
N.R 822, 824, 46 Ind.App. 32. 

25. N.T.—Creedon v. Automatic 

Voting Mach. Corporation, 276 N. 
T.S. 609, 243 App.Div. 339, af¬ 

firmed 198 N.E. 415, 268 N.Y. 583. 

26. Ind.—^Holland Furnace Co. v. 
Nauracaj, 14 N.E.2d 339, 342, 105 
Ind.App. 574. 

“As well settled and as authorita¬ 
tive as the general rule itself are 
certain exceptions.”—Holland Fur¬ 
nace Co. V. Nauracaj, supra. 

“Such exceptions arise when one 
has, by sale or otherwise, pul into 
circulation, so to speak, some 
noxious or imminently dangerous 
thing, which is likely to cause seri¬ 
ous injury to any person into whose 
hands it may come, including poi¬ 
sons not labeled, explosives, vicious 
animals, etc. These exceptions ap¬ 
ply, not only to sales of personalty, 
but to the construction of struc¬ 
tures imminently dangerous to hu¬ 
man life, while such structure is 
within the possession and control of 
the wrongdoer.” 

Ind.—Holland Furnace Co. v. Naura¬ 
caj, supra. 

Iowa.—Larrabee v, Des Moines Tent, 
etc., Co., 178 N.W. 373, 189 Iowa 
319. 

27. Minn.—O’Brien v. American 

Bridge Co., 125 N.W. 1012, 110 

Minn. 364, 373, 136 Am.S.R. 603, 32 
L.R.A.,N,S., 980. 

46 C.J. p 660 note 57. 
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28. Fla.—Banfield v. Addington, 146 
So. 893, 104 Fla. 661. 

N.T.—Glanzer v. Shepard, 186 N.T. 
S. 88, 194 App.Div. 693, affirmed 
135 N.E. 275, 233 N.T. 236. 

45 C.J. P 650 note 58. 

29. Ill.—National Iron, etc., Co. v. 
Hunt, 192 Ill.App. 215. 

Minn.—Moon v. Northern Pac. R. Co., 
48 N.W. 679, 46 Minn. 106, 24 Am. 

S. R. 194. 

30. Fla.—Banfield v. Addington, 146 
So. 893, 104 Fla. 661. 

N.T.—Glanzer v. Shepard, 186 N.Y.S. 
88, 174 App.Div. G93, affirmed 136 
N.E. 275, 233 N.Y. 236. 

Okl.—Corpus Juris quoted iu South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 430, 14S Okl. 107. 

Tex.—Corpus Juris cited in Watson 
Co. V. Shaw, Civ,App., 47 S.W.2d 
474, 476. 

45 C.J. P 650 note 60. 

31. N.Y.—Glanzer v, Shepard, 18G N. 

T. S. 88, 194 App.Div. 693, affirmed 
135 N.E. 275, 233 N.T. 236. 

Okl.—Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw^ 
299 P. 425, 430, 148 Okl. 107. 

45 C.J. p 650 note 61. 

32. Okl,—Corpus Juris quoted In 
Southland Cotton Oil Co. v. Ren¬ 
shaw, 299 P. 426, 430, 148 Okl. 107. 

45 C.J. p 650 note 62. 

Dangerous instrumentalities or oper¬ 
ations generally see infra §§ 66—73. 

33. Minn.—Schubert v. J. R. Clark 
Co., 51 N.W, 1103, 49 Minn. 331. 32 
Am.S.R. 559, 16 L.R.A. 818. 

46 C.J. P 650 note 63. 
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perform and the nature and extent of the duty 
assumed by a person are factual matters to be es¬ 
tablished by proof of his actual conduct and 
liability for negligence in the breach of this duty is 
in no way dependent on the existence of any priv¬ 
ity of contract betweca the person guilty of the 
negligence, and the person suffering injury as a 
result thereof.^^ 

d. Subject Matter of Duty 

The duty cfaimed to have been violated must be In 
respect of the very matter or act charged as negligence, 
and the person Injured must have been in such situation 
that a duty to him existed. 

The duty claimed to have been violated must be 
in respect of the very matter or act charged as neg¬ 
ligence and, as a duty may be owing to one in 
a given situation which would not be owing to him 
in another situation,38 it must appear that the per¬ 
son injured was in such situation that a duty to him 
existed.3^ 

e. Knowledge of Duty 

In order to be guilty of negligence, a person must 
have had knowledge that there was a duty for him to 
perform. 

It is of the essence of negligence that the person 
to be charged therewith should have had knowl¬ 
edge that there was a duty for him to perform.^o 


At least constructive knowledge is required,and 
such knowledge is usually sufficient ;42 one may not 
escape liability because of lack of knowledge where 
be has omitted to inform himself as to what his duty 

was.'^^ 

§ 5, - Knowledge or Notice of Defect or 

Danger 

a. In general 

b. Violation of absolute duty 

c. Implied, constructive, or imputed 

knowledge or notice 

d. Time to discover or remedy defect 

e. Concurring causes 

a. In G-eneral 

In order for an act or omission to be negligent, the 
person charged therewith must generally have, or be 
reasonably chargeable with, knowledge that it involved 
danger to another. 

Since negligence necessarily involves a violation 
or disregard of some duty, as discussed supra § 4 a, 
which is known to the person charged therewith, 
supra § 4 e, it follows that knowledge of the facts 
out of which the duty arises is an essential element 
for consideration in determining whether one has 
exercised reasonable care or has been guilty of neg¬ 
ligence,^*^ at least in the case of common-law neg- 


34. U.S.—Western Auto Supply 
Agency of Los Angeles v. Phelan, 
C,C.A.Mont., 104 F.2d 85. 

Mont.—^Corpus Juris cited in Suit v. 
Scandrett. 178 P.2d 405, 40'6, 119 
Mont. 570—Corpus Juris quoted in 
Stewart v. Standard Pub. Co., 55 
P.2d 694, 696, 102 Mont. 43. 

K.T.—Creedon v. Automatic Voting 
Mach. Corporation, 276 N.T.S. 609, 
243 App.Div. 339, affirmed 198 N. 
E. 415, 268 N.Y. 583. 

Or.—Corpus Juris cited in Shaefer v. 
Investors’ Co. of Oregon, 41 P.2d 
440, 441, 150 Or. 16. 

45 C.J. p 650 note 64. 

Instruction in operation of machine 
Where defendant furnished plain¬ 
tiff with a power-driven machine, 
capable of causing serious injury, it 
was its duty to instruct plaintiff 
fully as to how to avoid the danger 
of such injury, and, having under¬ 
taken that duty, it was bound prop¬ 
erly to discharge it.—Shaefer v. In¬ 
vestors’ Co. of Oregon, 41 P.2d 440, 
150 Or. 16. 

35. U.S.—^Western Auto Supply 
Agency of Los Angeles v. Phelan, 
C.C.A.Mont, 104 P.2d 85. 

Origin and nature of duty generally 
see supra subdivision a (1) of this 
section, 

36. Cal.—'Corpus Juris cited in Ray 
V. Pacific Gas & Electric Co., 39 P. 
2d 812, 817, 3 Cal.App.2d 329. 


Ky.—Shell v. Town of Evarts, 178 S. 

W.2d 32, 296 Ky. 602. 

45 C.J. p 650 note 65. 

37. S.C.—Stone v. Atlantic Coast 
Line R. Co., 80 S.E. 433, 96 S.C. 
228. 

45 C.J. p 651 note 6'6. 

33. S.C.—Hutto V. Southern R. Co., 
84 S.E. 719, 100 S.C. 181, L.R.A. 
1915D 962. 

45 C.J- p 651 note 67. 

Duty to particular classes of persons 
see infra §§ 23-63. 

39. S.C.—Hutto V. Southern R. Co., 
supra. 

40. Ga.—^Whitaker v. Jones, Mc- 
Dougald, Smith, Pew Co,, 26 S.E.2d 
545, 69 Ga.App. 711—Corpus Juris 
quoted in Norris v. Macon Ter¬ 
minal Co., 198 S.E. 272, 276, 68 Ga. 
App. 313. 

Idaho.—Corpus Juris cited In Nash 
V. Meyer, 31 P.2d 273, 281, 54 Ida¬ 
ho 283. 

Md.—^Corpus Juris quoted in Adams 
V. Carey, 190 A. 815, 821, 172 Md. 
173. 

Tex.—St. Louis, S. F. & T. Ry. Co. v. 
Gore, Civ.App., 69 S.W,2d 186, er¬ 
ror dismissed—Corpus Juris cited 
in Texas & P. Ry. Co. v. Wylie, Civ. 
App., 36 S.W.2d 238, 242. 

Wis.—'Corpus Juris cited in Moen v. 
Madison Rys. Co., 225 N.W. 821, 
822. 199 Wis. 168, followed in 225 
N.W. 822, 199 Wis, 171. 
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45 C.J. P 651 note 69. 

“Negligence presupposes a duty of 
taking care, and this in turn presup¬ 
poses knowledge or its equivalent. 
. . . There can be no neglect to 

perform a duty unless the person 
sought to be charged with negligence 
has knowledge of the condition of 
things which requires performance 
at his hands.”—American Lumber 
Sales Co. v. Fidelity Trust Co., 141 
A. 102, 105, 127 Me. 65. 

41. N.Y.—Silver’s Lunch Stores v. 
United Electric Light & Power Co., 
255 N.Y.S. 515, 142 Misc. 744, mod¬ 
ified on other grounds 261 N.Y.S. 
714, 146 Misc. 654. 

Constructive knowledge of defect or 
danger see infra § 5. 

42. N.Y.—Sherman v. Western 
Transp. Co., 62 Barb. 150. 

45 C.J. p'651 note 70. 

43. N.Y.—Sherman ▼. Western 
Transp. Co., supra. 

44. U.S.—Mattson v. Central Elec¬ 
tric & Gas Co., C.A.Neb., 174 F.2d 
215. 

Cal.—Lejeune v. General Petroleum 
Corporation of California, 18 P.2d 
429, 128 Cal.App. 404. 

Colo.—^corpus Juris cited in Girardot 
V. Williams, 80 P.2d 433, 434, 102 
Colo. 456. 

Conn.—Gipstein v. Kirshenbaum, 174 
A. 261, 118 Conn. 681. 

Ga.—Whitaker v. Jones, McDougald, 
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ligence involving a violation or disregard of some 
duty which is known by the person to be charged 
therewith.45 Accordingly, the general rule is that, 
in order that an act or omission may be regarded 


as negligent, the person charged therewith must 
have knowledge or notice that such act or omission 
involved danger to another^® or that there was some 
defect or danger in the instrumentality^'^ or prop- 


Smith, Pew Co., 26 S.E.2<i 545, 69 
Ga.App. 711— Corpus Juris quoted 
in Norris v. Macon Terminal Co., 
198 S.E. 272, 275, 58 Ga.App. 313. 
Idaho.— Corpus Juris cited in Nash 
V. Meyer, 31 P.2d 273, 281, 54 Idaho 
283. 

Ill,—Fier V. Chicag-o Orpheum Co., 
14 N.E.2d 860, 295 Ill.App. 247. 

Ind.—Kennedy v. Southern Fire 
Brick & Clay Co., 159 N.E. 1, 86 
Ind.App. 629. 

Iowa.—Woodworth v. Iowa Cent. Ry. 

Co., 149 N.W. 522. 170 Iowa 697. 
Ky.—Howard v. Fowler, 207 S.W.2d 
659. 561, 306 Ky. 567. 

—Corpus Juris quoted in Adams 
V. Carey, 190 A. 815, 821, 172 Md. 
173—Corpus Juris cited in Moore 
V. American Stores Co., 182 A. 436, 
440, 169 Md. 541. 

Minn.—Rue v. Wendland, 83 N.W.2d 
693, 226 Minn. 449. 

lyiiss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. 514— 
Jabron v. State, 159 So. 406, 172 
Miss. 135—Williams v. Lumpkin, 
152 So. 842, 169 Miss. 14'6. 

Mo.—Clayton v. May Department 
Stores Co., App., 184 S.W.2d 735— 
Corpus Juris cited in Mon sour v. 
Excelsior Tobacco Co., App., 115 
S.W.2d 219, 222. 

N.C.—Craver v. Franklin Cotton 
Mills, 145 S.E. 570, 196 N.C, 330. 
Ohio.—Lowe v. Hippodrome Inn Co., 
165 N.E. 749, 30 Ohio App. 520. 
Tex.—Corpus Juris cited in Texas & 
P. Ry. Co. V. Wylie, Civ.App., 36 
S.W.2d 238, 242. 

—CoiTDus Juris cited in Moen v. 
Madison Rys. Co., 225 N.W. 821, 
822, 199 Wis. 168, followed in 225 
N.W. 822, 199 Wis. 171. 

45 C.J. p 651 note 75. 

Knowledge of: 

Attractiveness to children see in¬ 
fra § 29. 

Danger to: 

Licensee see infra § 35. 
Trespasser see infra §§ 24, 28. 
Presence of: 

Licensee see infra § 36. 
Trespasser see infra §§ 24, 28. 
Property owners as to acts or 
omissions of third persons see 
infra § 92. 

Liability of manufacturers see infra 

§ 100 . 

Actual or constructive knowledgre 

“Negligence may be predicated 
only upon knowledge, actual or con¬ 
structive.” 

U.S.—Texas Consol. Theatres v. 
Pittman, C.C.A.Tex., 93 P.2d 21, 22, 
rehearing denied 94 F.2d 203, cer¬ 
tiorari granted 58 S.Ct. 1046, 304 
IT.S. 556, 82 L.Ed. 1624, certiorari 


dismissed 59 S.Ct. 40, 305 U.S. 3, 
83 L.Ed. 5. 

Tex.—Ebersole v. Sapp, Com.App., 
208 S.W. 156, 157—Luck v. Buffalo 
Lakes, Civ.App., 144 S.W.2d 672, 
676, error dismissed, judgment 
correct—Texas Consolidated Thea¬ 
tres V. Slaughter, Civ.App., 143 S. 
W.2d 659, 662, error dismissed— 
Burke v. State Pair of Texas, Civ. 
App., 93 S.W.2d 765, 767. 
Exoneration Tby ignorance; culpable 
ignorance 

Ignorance of facts exonerates from 
liability, unless such ignorance is 
culpable; culpable ignorance is that 
which results from a failure to ex¬ 
ercise ordinary care to acquire 
knowledge.—Ebersole v. Sapp, Tex. 
Com.App.. 208 S.W. 15'6—Luck v. 
Buffalo Lakes, Tex.Civ.App., 144 S. 
W.2d 672, 676, error dismissed, judg¬ 
ment correct. 

Duty to avert danger 

The duty to take steps seasonably 
to avert danger is predicated on 
knowledge of the danger or its equiv¬ 
alent.—Lambert v. City of New Ha¬ 
ven, 30 A.2d 923, 129 Conn. 647. 

Act of omission 

A defendant cannot be charged 
with an act of omission when he is 
not aware of any condition which 
requires him to do such an act.—Toy 
V. Atlantic Gulf & Pacific Co., 4 A.2d 
757, 176 Md. 197. 

Dangerous character of tiling dealt 
with 

(1) In absence of contractual re¬ 
lation between party complaining 
and defendant charged with injury, 
there must be knowledge of the dan¬ 
gerous character of the thing dealt 
with, in order to make defendant 
liable for injuries.—Reif v. Morrison, 
lOO P.2d 229, 44 N.M. 201, 

(2) Manufacturers and vendors 
see infra § 100. 

46. Mo.—Monsour v. Excelsior To¬ 
bacco Co., App., 115 S.W.2d 219. 

46, Ark.—Guille v. Snyder, 263 S. 

W. 403, 165 Ark. 221. 

Cal.—Barber v. Gordon, 295 P. 377, 
111 Cal.App. 279. 

Colo.—Girardot v. Williams, 80 P-2d 
433, 102 Colo. 456. 

Ky.—Meeks Motor Freight v. Ham's 
Adm’r, 193 S.W,2d 745, 302 Ky. 
71. 

Md.— Corpus Juris quoted in Adams 
V. Carey, 190 A. 815, 821, 172 Md. 
173. 

Mass.—Gould v. Slater Woolen Co., 
17 N.E. 531, 147 Mass. 315. 

Minn.—Rue v, Wendland, 33 N.W.2d 
693, 226 Minn. 449. 
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Mo.—Davidson v. St. Louis-San 
Francisco R. Co., 229 S.W. 786— 
Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371. af¬ 
firmed 202 S.W.2d 891. 356 Mo. 622. 
Or.—Belknap v. Klaumann, 178 P.2d 
154, 181 Or. 2. 

Pa.—Corpus Juris cited in Schlicht- 
krull v. Mellon-Pollock Oil Co., 152 
A. 832, 834, 301 Pa. 560. 

Wash.—'Corpus Juris cited in Burr v. 
Clark. 190 P.2d 769, 773, 30 Wash. 
2d 149. 

Wis.—Corpus Juris cited in Moen v. 
Madison Rys. Co., 225 N.W. 821, 
199 Wis. 168, followed in 225 N.W. 
822, 199 Wis. 171. 

45 C.J. P 652 note 76. 

The foundation of liability In neg¬ 
ligence cases is knowledge of the 
peril which subsequently results in 
injury. 

Cal.—Schwerin v. H. C. Capwell Co., 
34 P.2d 1050, 140 Cal.App. 1. 

Fla.—Lindsay v. Thomas, 174 So. 
418, 128 Fla. 293. 

Knowledge contemporaneous with 
infliction of injury 
Fla.—Lindsay v. Thomas, supra. 

No duty to act arises until one has 
notice, actual or constructive, that 
failure so to act will probably re¬ 
sult in injury to another.—Norris v. 
Macon Terminal Co., 198 S.E, 272, 68 
Ga.App. 313. 

Primary and subsequent negligence 
Knowledge of probability of dan¬ 
ger before alleged wrongful act is 
prerequisite to subsequent negli¬ 
gence but not to primary negligence. 
—Buffalo Rock Co. V. Davis, 154 So. 
556, 228 Ala. 603. 

47. Ga.—Corpus Juris cited in 

Mathis v. Mathis, 155 S.E. 88, 91, 
42 Ga.App. 1. 

Iowa.—Woodworth v. Iowa Cent. Ry. 

Co., 149 N.W, 522, 170 Iowa 697. 
Md.—Corpus Juris quoted in Adams 
V. Carey, 190 A. 815, 821, 172 Md. 
173. 

Utah.—Corpus Juris cited in Fowler 
V. Medical Arts Bldg., 188 P.2d 711, 
713. 

45 C.J. p 652 note 77. 

Knowledge of one defect 

The mere fact that an owner of 
an appliance knows of a defect there¬ 
in which would produce a certain re¬ 
sult will not affect him with notice 
of the existence in the same appli¬ 
ance of another defect of an entirely 
different kind and tending to pro¬ 
duce only an opposite result.—Math¬ 
is V. Mathis, 155 S.E. 88, 42 Ga.App. 
1 . 
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erty'^s causing the injury, or must be reasonably'^® 
chargeable with such knowledge.®® The exception 
to this rule in the case of violation of an absolute 
duty is discussed infra subdivision b of this section. 

Action or nonaction cannot be held to have the 
quality of negligence unless there is an ability to ap¬ 
preciate a harmful tendency thereof as to another;®^ 
but in order to have such quality human action or 
nonaction does not have to be in the light of abso¬ 
lute knowledge that another will be injured there¬ 
by. 

One who negligently fails to remedy a danger¬ 
ous condition on his property may be held liable for 
an injury suffered by another in consequence there¬ 
of, although he was not aware of the peril of such 
other person in time to avoid the injury to him.®® 

The giving of a warning before an act is done is 
of itself a recognition of the fact that such act in¬ 
volves danger to others.®^ 

Act do7%e at request of another. One who, with¬ 
out knowledge of the danger involved, at the in¬ 
stance of another, who reasonably may be supposed 
to have superior knowledge and adequate skill and 
prudence, helps the latter to accomplish a desired 
result is not chargeable with negligence for so do¬ 
ing.®® 


b. Violation of Absolute Duty 

Knowledge of the defect or danger Is not essential 
to negligence where the act or omission, in and of it¬ 
self, Involves violation of a duty, as where violation of 
a statute is regarded as negligence per se. 

Knowledge of the defect or danger is not a nec¬ 
essary element of negligence where the act or omis¬ 
sion, in and of itself, involves a violation of a 
duty,®® as in case of violation of a statute or ordi¬ 
nance in a jurisdiction where this is regarded as 
negligence per se,^^ or where there is an absolute 
duty on the owner or person in charge of property 
to keep it in a safe condition.®® 

c. Implied, Constructive, or Imputed Knowl¬ 

edge or Notice 

(1) In general 

(2) Reasonable anticipation of injury or 

danger 

(1) In General 

Implied, constructive, or Imputed knowledge or no¬ 
tice of defect or danger is sufficient for negligence; 
and one is charged with notice of matters of common 
knowledge and with knowledge or notice of a defect or 
danger which he could discover by the exercise of due, 
ordinary, or reasonable care or diligence. 

The knowledge or notice of defect or danger 
which is necessary in order to impose liability for 
negligence need not be actual,®® and implied,®® im¬ 
puted,®^ or constructive®® knowledge or notice is 


48. Md.—Corpus Juris quoted la 
Adams v. Carey, 190 A. 815, 821, 
172 Md. 173. 

45 C.J. p 652 note 78. 

48. Mo.—Clayton v. May Depart¬ 
ment Stores, App., 184 S.W.2d 735. 

Or.—Belknap v. Klaumann, 178 P.2d 
154, 181 Or. 2. 

50. Md.—Corpus Juris guoted in 
Adams v. Carey, 190 A. 815, 821, 
172 Md. 173. 

Mass.—Gould v. Slater Woolen Co., 
17 N.E. 531, 147 Mass. 315. 

N.C.—Graver v. Franklin Cotton 
Mills, 145 S.E. 570, 196 N.C. 330. 

Ohio.—Lowe v. Hippodrome Inn Co., 
165 N.E. 749, 30 Ohio App. 520. 

Wis.—Corpus Juris cited in Moen v. 
Madison Rys. Co., 225 N.W, 821, 
822, 199 Wis. 168, followed in 22>5 
N.W. 822, 199 Wis. 171. 

Implied, constructive, or imputed 
knowledge or notice see infra sub¬ 
division c of this section. 

51. Tex.—Texas & P. Ry. Co. v. Mix, 
Civ.App.. 193 S.W..2d 542. 

52. Tex.—Texas & P. Ry. Co. v. 
Mix, supra. 

63. Ky.—Louisville, etc., R. Co. v. 
Wolfe, 80 Ky. 82. 

Time to discover or remedy defect 
see infra subdivision d of this sec¬ 
tion. 


54. Ill.—Barnum, etc., Mfff. Co. v. 
Wagner, 64 Ill.App. 375. 

Mo.—^Corpus Juris cited in Atherton 
V. Kansas City Power & Light Co., 
202 S.W.2d 59, 62, 356 Mo. 505. 

Notice or warning generally see in¬ 
fra § 89. 

55. U.S.—^Warnken v. Moody, C.C.A. 
Tex., 22 F.2d 960. 

58. Idaho.—Corpus Juris cited la 
Nash V. Meyer, 31 P.2d 273, 2S3, 
54 Idaho 283. 

Mo.—Oorpas Juris g.uoted in Mon- 
sour V. Excelsior Tobacco Co., App-, 
115 S.W.,2d 219, 223. 

Mont.—^Corpi%s Juris q.unted in Ulmen 
V. Schwieger, 12 P.2d 856, 861, 92 
Mont. 331. 

Neb.—Corpus Juris q.uoted in Rogers 
V. J. C. Penney Co., 2'57 N.W. 252, 
253, 127 Neb. 885. 

45 C.J. p 663 note 83. 

57. Mo.—Corpus Juris (luoted in 
Monsour v. Excelsior Tobacco Co., 
App., 115 S.W,2d 219, 223. 

Violation of statute or ordinance as 
negligence per se see infra § 19. 

58. Mo.—Corpus Juris ctaoted In 

Monsour v. Excelsior Tobacco Co., 
App., 115 S.W.2d 219, 223. 

45 C.J. p 653 note 85. 

59. Cal.—Boyce v. San Diego High 
School District of San Diego Coun¬ 
ty, 10 P.2d 62, 215 Cal. 293—Ohran 
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V. Tolo County, 104 P.2d 700, 40 

Cal.App.2d 298. 

Mont.—Corpus Juris aaoted in Ul¬ 
men V. Schwieger, 12 P.2d 856, 861, 
92 Mont. 331. 

Neb.—Corpus Juris gtuoted in Long 

V. Capital Refrigerator Co., 277 
N.W. 830, 834, 134 Neb. 44. 

45 C.J. p 653 note 87. 

60. U.S.—Sears Roebuck & Go. t. 
Peterson, C.C.A.Minn., 76 F.2d 243. 

Fla.—Lindsay v. Thomas, 174 So. 418, 
128 Fla. 29.3. 

Miss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. '514— 
Jabron v. State, 159 So. 406, 172 
Miss. 135—^Williams v. Lumpkin, 
li52 So. 842, 169 Miss. 146. 

61. Minn.—Rue v. Wendland, 33 N. 

W. 2d 593, 226 Minn. 449. 

Mo.—Davidson v. St. Louls-San 
Francisco R. Co., 229 S.W. 786— 
Whealen v. St. Louis Soft Ball 
Ass'n, App., 198 S.W„2d 371, af¬ 
firmed 20,2 S.W.2d 891, 356 Mo. 622, 

62. U.S.—Texas Consol. Theatres v- 
Pittman, C.C.A-Tex., 93 P.2d 21, re¬ 
hearing denied 94 P.2d 203, certio¬ 
rari granted 58 S.Ct. 1046, 304 U- 
S. 556, 82 L.Ed. 1524, certiorari dis¬ 
missed 59 S.Ct. 40, 305 U.S. 8, 83 
L.Ed. 6. 

Cal.—Boyce v. San Diego High 
School District of San Diego Coun¬ 
ty, 10 P.2d 62, 215 Cal. 293—Ohran 
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sufficient. Negligently remaining ignorant of that 
which it is one’s duty to know has the same effect 
as actual knowledge, and in such case one is 
said to have implied or constructive notice or knowl¬ 
edge and, where knowledge is necessary to care¬ 
ful conduct, voluntary ignorance is equivalent to 
negligence.^^ 

One is charged with notice of things which are of 
common knowledge,^^ with knowledge of the teach¬ 


ing's of common ex^'erience,®'^ and, as appears in¬ 
fra subdivision c (2) of this section, with knowledge 
or notice of what a reasonably or ordinarily pru¬ 
dent person would have foreseen, that is to say, 
where a person is under a duty to know of, or to 
discover, a defect or danger,and could discover 
it by the exercise of due, ordinary, or reasonable 
care or diligence,and the condition has existed 
for a sufficient time to have enabled him to discov- 


V. Yolo County, 104 R2d 700, 40 Cal. 
App.2d 298. 

Conn.—Gipstein v. Kirshenbaum, 174 
A. 261, 118 Conn. 681—Stedman v. 
O'Neil, 72 A. 923, 82 Conn. 199, 22 
L.R.A.,N.S., 1229. 

Ind.—Kennedy v. Southern Fire Brick 
& Clay Co., 159 N.E. 1, 86 Ind.App. 
629. 

Mo.—Monsour v. Excelsior Tobacco 
Co., App., 115 S.W.2d 219. 

Tex,—Ebersole v. Sapp, Com.App., 
208 S.W. 156—Luck v. Buffalo 
Lakes, Civ.App., 144 S.W.2d 67'2. 
error dismissed, judgment correct 
—Texas Consolidated Theatres v. 
Slaughter, Civ.App., 143 S.W.2d 
6'59, error dismissed—Burke v. 
State Fair of Texas, Civ.App., 93 
S.W.2d 765. 

Capability of ascertainment of con¬ 
dition 

Before knowledge of a fault or 
other condition can be visited con¬ 
structively, the situation must be 
capable of ascertainment on inspec¬ 
tion, observation, or supervision le¬ 
gally required of the one sought to 
be bound by such knowledge.—Reed 
V. Duquesne Light Co., 47 A.2d 136, 
354 Pa. 325. 

63. Ky.—Brown Hotel Co. v. Size¬ 
more, 197 S.W.2d 911, 303 Ky, 431. 

Mont.—Corpus Juris quoted in Ul- 
men v. Schwieger, 12 P.2d 856, 861, 
92 Mont. 331. 

Neb.—Corpus Juris quoted in Long 

V. Capital Refrigerator Co., 277 N. 

W. 830, 834, 134 Neb. 44. 

45 C.J. p 653 note 88. 

Negligent ignorance of condition of 
one’s property 

U.S.—Sears, Roebuck & Co. v. Peter¬ 
son, C.C.A.Minn., 76 F.2d 243. 

La.—Vidrine v. Evangelind Gravel 
Co., 6 LelApp. 468. 

Imperfect perception of circumstanc¬ 
es; failure to investigate 
Ind.—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 

64. Iowa. — ^Woodworth v, Iowa Cent. 
Ry. Co., 149 N.W. 522, 170 Iowa 
697. 

Mont.—Corpus Juris quoted In Ulmen 

V. Schwieger, 42 P.2d 856, 861, 92 
Mont. 331. 

Neb.—Corpus Juris quoted In Long v. 
Capital Refrigerator Co., 277 N.W, 
830, 834, 134 Neb, 44. | 
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I Or.—Sullivan v. Mountain States 
I Power Co.. 9 P.2d 1038, 139 Or. 282. 
Wash.— Corpus Juris cited in Burr v. 
Clark, 190 P.2d 769, 773, 30 Wash.2d 
149. 

45 C.J. p 653 note 89. 

“Knowledge which could be acquir¬ 
ed by the exercise of ordinary care is 
by the law imputed to the person, 
and he is held to have constructive 
knowledge.”—Ebersole v. Sapp, Tex. 
Com.App., 208 S.W. 156, 157—Luck v. 
Buffalo Lakes, Tex.Civ.App., 144 S. 
W.2d 672, 676, error dismissed, judg¬ 
ment correct. 

Constructive notice is knowledge 
imputed by law from the circum¬ 
stances and is predicated on theory 
that negligent ignorance is no less 
a breach of duty than willful neg¬ 
lect, and that one must be presum¬ 
ed to know what he should have 
discovered by ordinary diligence.— 
Brown Hotel Co. v. Sizemore, 197 S. 
W.2d 911, 303 Ky, 431. 

eS. N.H.—Prokey v. Hamm, 2,3 A.2d 
327, 91 N.H. 513—Gobrecht v. Beck¬ 
with, 135 A. 20, 82 N.H. 415. 

“One under a duty to use care for 
which knowledge is necessary can¬ 
not avoid liability because of volun¬ 
tary ignorance.”—Mattson v. Central 
Elec, & Gas Co., C.A.Neb., 174 F.2d 
215, 2.20. 

66. Ky.—Louisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, '292 Ky. 
120 . 

N.Y.—CongMin v. Jones, 295 N.Y.S. 
681, 162 Misc. 843, reversed on oth¬ 
er grounds 1 N.Y.S.2d 820, 165 

Misc. 204, determination reversed 
Without opinion 6 N.Y.S.2d 363, 254 
App.Div. 854. ; 

Porces of nature 

Pa.—Pope V. Reading Co., 156 A. 106, 
304 Pa. 3.26. 

Qualities of kumau beings, animals, 
and things 

Cal.—Mosley v. Arden Farms Co., 157 
P.2d 372, 26 Cal.2d 213, 158 A.L.R. 
872—ICirk v. Los Angeles Ry. Corp., 
161 P.2d 673, 20 CaL2d 833, 164 A. 
L.R. i. 

Or.—Doherty v. Arcade Hotel, 134 P. 

2d 118, 170 Or. 374. 

Childish impulses 

Ky.—Louisville .& N. R, Co. v. 
Vaughn. 166 S.W.2d 4«, 292 Ky. 
120 . 


I Uangerous character of electric cxir- 
rent 

Ind.—Aurentz v. Nierman, 131 N.E. 
832, 76 Ind.App. 669. 

67. Mo.—Kennedy v. Hartwig-Disch- 
inger Realty Co.. App., 201 S.W.2d 
475. 

68. Iowa.—^Woodworth v. Iowa Cent. 
Ry. Co., 149 N.W. 522, 170 Iowa 
697. 

Md.—Corpus Juris cited in Moore v. 
American Stores Co., 182 A. 436, 
440, 169 Md. 541. 

Neb.—Corpus Juris quoted in Long 

V. Capital Refrigerator Co.. 277 N. 

W. 830, 834, 134 Neb. 44. 

45 C.J. p 653 note 90, p 654 note 93. 

69. Ark.—Guille v. Snyder, 263 S.W. 
403, 165 Ark. 221. 

Cal.—Schwerin v. H. C. Capwell Co., 
34 P.2d 1050, 140 Cal.App. 1—Le- 
jeune v. General Petroleum Corpo¬ 
ration of California, 18 P.2d 429, 
128 Cal.App. 404—Barber v. Gor¬ 
don. 295 P. 377, 111 Cal.App. 279. 
Fla.—Lindsay v. Thomas, 174 So. 418, 
138 Fla. 293. 

Ill.—Fier v. Chicago Orpheum Co., 
14 N.E.2d 860, 295 Ill.App. 247. 
Ky.—Howard v. Fowler, 2 07 S.W.2d 
559, 561, 306 Ky. 567—Brown Hotel 
Co. V. Sizemore, 197 S.W.2d 911, 303 
Ky. 431—Meeks Motor Freight v. 
Ham's Adm’r, 193 S.W.2d 745, 748, 
302 Ky. 71. 

Md.—Corpus Juris cited in Moore v. 
American Stores Co., 182 A. 436, 
440, 169 Md. 641. 

Neb.—^Corpus Juris quoted in Long 

V. Capital Refrigerator Co., 277 N, 

W, 830, 834, 134 Neb. 44. 

N.H.—Prokey v. Hamm, 23 A. 2d 327, 
91 N.H. 613. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.!2d 1038, 139 Or. 
282. 

45 C.J. p 664. notes 91, 93. 

“While the foundation of liability 
for negligence is. knowledge, in law 
an opportunity by the exercise of 
reasonable diligence to acquire 
knowledge is equivalent to knowl¬ 
edge.”—Mattson v. Central Electric 
Gas Co., C.C.A.Neb., 174 F.2d 215, 
220 . 

“In the law of negligence, if a 
reasonable person, can, by the use or 
exercise of ordinary care, foresee the 
probability of effect of a given cause, 
it 13 sufficient to fasten liability, be- 
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er knowledge or notice thereof is imputed to 
him as far as the question of his negligence is con¬ 
cerned, or, what amounts to the same thing in prac¬ 
tical effect, his failure to discover the defect or dan¬ 
ger is regarded as negligence,'^! or will not excuse 
him from liability.72 

One is not chargeable with negligence in failing 
to discover and remedy a defect or danger in his 
property which he could not have discovered by the 
exercise of ordinary care.’^^ 

Condition created by person charged. Where the 
dangerous condition is created by the person claimed 
to be liable, no further notice to him is necessary.^^ 

The belief of the person charged with negligence 
as to the existence or nonexistence of danger is not 
the test, but the true test is whether the circum¬ 
stances were such that a man of ordinary prudence 
would have appreciated that there was danger.*^^ 


(2) Reasonable Anticipation of Injury or 
Danger 

(a) In general 

(b) Possibility or probability of injury 

(c) Effect of past experience 

(d) Actual result of act or omission; 

retrospect 

(e) Anticipation of attempt of another to 

rescue or protect 

(a) In General 

Reasonable anticipation of injury or danger fs an 
essential element of actionable negligence; and whether 
negligence exists in a particular case depends on wheth¬ 
er or not a reasonably prudent person would have anti¬ 
cipated the Injury or danger and provided, or guarded, 
against it. 

Negligence is, or may be, gauged by the ability 
to anticipate danger^® Accordingly, reasonable 
foresight of harm is essential to the concept of neg¬ 
ligence,'^'^ and supplies the criterion for determin¬ 
ing whether it exists in a particular case,'^^ and 


cause what one knows or should 
know is equivalent in law."—Arnold 

V. May Department Stores Co,, 85 S. 

W. 2d 748. 753. 337 Mo. 727. 

Jjegral duty to exercise care 

Before one may be charged with 
the notice imputed by a failure to 
exercise ordinary care, there must 
be a legal duty to exercise such care 
in the premises.—Humble Oil & Re¬ 
fining Co. V. Bell. 180 S.W.2d 970, er¬ 
ror refused 181 S.W.2d 569, 142 Tex. 
645. 

70. Md.—Corpus Juris cited in. 

Moore v. American Stores Co., 182 
A. 436. 440. 169 Md. 541. 

Neb.—Corpus Juris quoted in Long v. 
Crystal Refrigerator Co., 277 N.W. 
830, 834, 134 Neb. 44. 

Pa.—Reed v. Duquesne Light Co., 
47 A.2d 136, 354 Pa. 325. 

4'5 C.J. p 654 notes 92, 93. 

Time to discover or remedy defect 
see Infra subdivision d of this sec¬ 
tion. 

Duty to appreciate peril in time 
Discovery of danger by defendant, 
or duty to discover it in exercise of 
due care, includes duty under the cir¬ 
cumstances to appreciate peril in 
time to take steps necessary to avert 
accident.—Seay v. Southern Railway- 
Carolina Division, 31 S.E.2d 133, 205 
S.C. 162. 

Hxistence of defect as not proof of 
uegfUgence 

The principle that a defect must 
exist long enough to charge defend¬ 
ant with negligence applies In cases 
where the defect is such that its 
mere existence has no tendency to 
prove that defendant was negligent 
in respect of it.—Knych v. Trustees 
of New York. N. H. & H. R. Co., 69 
N.E.2d 675, 320 Mass. 339. 


71. Md.—Corpus Juris cited in 
Moore v. American Stores Co., 182 
A. 436, 440, 16^9 Md. 541. 

Neb.—Corpus Juris quoted In Long v 
Crystal Refrigerator Co., 277 N. 
W. 830, 834, 134 Neb. 44. 

N.C.—Benton v, Johnson, 4$ S.E.2d 
645, 228 N.C. 625. 

45 C.J. p 655 note 94. 

72. Ky.—Waddel’s Adm'r v. Bra- 
shear, 78 S.W.2d 31, 257 Ky. 390, 98 
A.L.R. 553. 

73. U.S.—Lowden v. Hanson, C.C.A. 

' Minn., 134 F.2d 348. 

Ark.—Guile v. Snyder, 263 S.W. 403, 
165 Ark. 221. 

45 C.J. p 659 note 24. 

Failure to inspect see infra § 8'7. 

74. U.S.—Sears, Roebuck & Co. v. 
Peterson, C.C.A.Minn., 76 F.2d 243. 

Cal.—Ohran v. Yolo County, 104 P.2d 
700, 40 CaLApp,2d 298—Sandstoe v- 
Atchison, etc., Ry. Co., 8.3 P.2d 216, 
28 Cal.App.2d 215. 

Ky.—Corpus Juris cited in Kroger 
Grocery & Baking Co. v. Diebold, 
124 S.W.2d '505, 507, 276 Ky. 349. 

Mo.—Corpus Juris quoted in Monsour 
V. Excelsior Tobacco Co., App., 115 
S.W.2d 219, 223. 

Mont.—Corpus Juris quoted in Ulmen 
V. Schwieger, 12 P.2d 856, 861, 92 
Mont. 331. 

Neb.—Corpus Juris quoted in Rogers 
V. J. C. Penney Co., 257 N.W. i252, 
■253, 127 Neb. 885. . 

45 C.J. p 653 note 86. 

75. N.D.—Bostwick v. Minneapolis, 
etc., R. Co., 51 N.W. 781, 2 N.D. 
440. 

76. N.Y.—McGlone v. William An¬ 
gus, Inc., 161 N.E. 469, 248 N.Y. 
197—^Abbott V. New York Public 
Library, 32 N.Y.^.2d 963, 263 App. 
Div. 314—^Wildman v. City of, New 
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York, S N.T.S.2a 37, 254 App.Div, 
591, appeal denied Wildman v. 
Board of Education, City of New 
York, 18 N.E.2d 323. 279 N.Y. 706— 
Lane v. City of Buffalo, 250 N.Y.S. 
679, 232 App.Div. 334—Fowler v. 
State, 78 N.y.S.2d 860, 192 Misc. 15 
—Laitenberger v. State. 72 N.Y.S. 
2d 810, 190 Misc. 633—Root v. 
State, 40 N.Y.S.2d 576, 180 Misc. 
20'5—Schubart v. Hotel Astor, 6 
N.Y.S.2d 203, 168 Misc. 431, affirm¬ 
ed 8 N.Y.S.2d 567, 255 App.Div. 
1012, affirmed 22 N.E.2d 167, 281 
N.Y. 597—Esposito v. St. George 
Swimming Club, 255 N.Y.S. 794, 143 
Misc. 15—Booth v. Sears, Roebuck 
& Co., 68 N.Y.S.2d 26—Betts v. 
State, 54 N.Y.S,2d 475—Tashar v. 
Yakovac, 48 N.Y.S.2d 128—Roth- 
stein V. Monette, 17 N.Y.S.2d 369. 
Pa.—Paulscak v. Hoebler, 19S A. 646, 
330 Pa. 184. 

Duty as to avoidance of danger or in¬ 
jury see supra § 4 b (2). 

77.. Del.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.,2d 325, 2 Terry 
415. 

The essential basis of negligence is 
a reasonable anticipation of the like¬ 
lihood of danger arising from the 
conduct which caused the injury.— 
Lewis V. I. M. Shapiro Co., 44 A.2d 
124, 132 Conn. 342—Hayes v. New 
Britain Gas Light Co., 185 A. 170, 
121 Conn. 356—Stoto v. Waterbury, 
174 A. 189. 119 Conn. 14. 

Act having quality of negligence 
An act or failure to act has the 
quality of negligence only when in¬ 
jury may be anticipated therefrom.— 
Pound V. Popular Dry Goods Co., Tex. 
Civ.App., 139 S.W.2d 341. 

78. U.S.—Consumers Power Co. v. 
Nash, C.C.A.Mich., 164 F.2d 657. 
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reasonable foreseeability of harm is the funda¬ 
mental basis of the law of negligence.'^^ Foreseea¬ 
bility,^® reasonable^! anticipation of consequences 
or injury, or reason to anticipate injury^s is a 
necessary element in actionable negligence. Neg¬ 
ligence which imposes liability must result from a 
faulty or defective foresight,S4 but the law requires 
only reasonable foresight.^® 

Likewise, the, or a, test of negligence has been 
held to be foresight of harm,^^ or the reasonable^"^ 
foreseeability of an event which results in injury, 
harm, or damage and danger of damage or in¬ 
jury reasonably to be foreseen at the time of acting 
is a test of negligence,^® as are the questions wheth¬ 
er in the exercise of due care a person could have 
foreseen consequences of a generally injurious na¬ 


ture,®® whether, under all the circumstances, there 
is reasonable expectation of injurious consequences 
flowing from wrongful acts or omissions,®! wheth¬ 
er a person of ordinary prudence should have fore¬ 
seen or anticipated that someone might be injured 
by his action or nonaction,®2 and whether the 
wrongdoer could have anticipated and foreseen the 
likelihood of harm resulting from his act or omis¬ 
sion.®® 

So, the governing consideration as to the knowl¬ 
edge or notice of defect or danger required for 
a showing of negligence, as discussed supra subdi¬ 
vision a of this section, is what the person sought 
to be charged should reasonably have foreseen or 
anticipated,®4 and the rule is that one is bound to 
anticipate and guard against the reasonable and nat- 


N.O.—^Watson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 
“Foreseeableness or reasonable an¬ 
ticipation of the consequences of an 
act is determinative of defendant’s 
ne&lig'ence.”—Dennis v. Oden’Hal- 
Monks Corporation, 28 S.E.2d 4, 5, 

182 Va. 77. 

A decisive consideration In deter¬ 
mining” whether an act was negligent 
is whether surrounding circumstanc¬ 
es made it reasonably foreseeable 
that there was a risk of injury.— 
Brandenburg v. Pacific Gas & Elec, 
Co., 169 P.2d 909. 28 Cal.2d 282—Vin¬ 
cent V. Los Angeles Transit Lines, 

183 P.2d 713, 81 Cal.App,2d 195. 

79. Iowa.—Kapphahn v. Martin Ho¬ 
tel Co., 298 N.W. 901, 230 Iowa 739. 

80. N.C.—Brady v. Southern Ry. Co., 
23 S.E.2d 334, 222 N.C, 367. certio¬ 
rari denied 63 S.Ct. 995, 318 U.S. 
792, 87 L.Ed. 1158. affirmed 64 S.Ct. 
232, 302 U.S, 476. 88 L.Ed. 239. 

Tex.—Port Worth & D. C. Ry. Co. v. 
Rogers, Civ.App., 62 S.W.2d 1-51, er¬ 
ror refused. 

Injury to one to whom duty owed 

Where a course of conduct is not 
prescribed by mandate of law, fore¬ 
seeability of injury to one to whom 
duty is owed is of the very essence .of 
negligence, and, if injurious conse¬ 
quences are not foreseen as a result 
of the conduct, then that conduct is 
not negligent.—Cleveland v. Danville 
Traction & Power Co., 18 S.E.2d 913, 
179 Va. 256. 

81. Tex.—Fort Worth & D. C. Ry. 
Co. V. Rogers, Civ.App., 62 S.W.2d 
151, error refused. 

82. Tex.—Collins v. Pecos, etc., R. 
Co.. 212 S.W. 477, 222 S.W. 156, HO 
Tex. 577—City of Dallas v. Max¬ 
well, Com.App., 248 S.W. 667, 27 A. 
L.R. 927—Comet Motor Freight 
Lines v. Holmes, Civ.App., 203 S, 
W.2d 233, refused no reversible er¬ 
ror—Richardson v. Dallas Ry. & 
Terminal Co., Civ.App., 198 S,W.2d 


475—Texas & P. Ry. Co. v. Riley, 
Civ.App., 183 S.W.2d 991, error re¬ 
fused, certiorari denied 65 S.Ct. 
1414. 325 U.S. 873, 89 L.Ed. 1991— 
Kimbriel Produce Co. v. Mayo, Civ. 
App., 180 S.W.2d 504, error refused 
—Texas Co. v. Freer, Civ.App., 151 
S.W.2d 907, error dismissed, judg¬ 
ment correct—Safeway Stores of 
Texas v. Brigance, Civ.App., 118 S. 
W.2d 812, error dismissed. 
Negligence is based on something 
reasonably to be anticipated.—Hig¬ 
gins V. Connecticut Light & Power 
Co.. 30 A.2d 388, 129 Conn. 606. 
Anticipation of a probable conse¬ 
quence 

TeX.—Mahone v. Bowman, Civ.App., 
70 S.W..2d 323, error dismissed. 

83. Tex.—Great Atlantic & Pacific 

Tea Co. v. Evans, 175 S.W.2d 249, 
142 Tex. 1. • 

84. Mo.—Panke v. Shannon, 212 S. 

W.2d 792, 357 Mo. 1195—^Williams 
v. Terminal R. Ass'n of St. Louis, 
98 S,W.2d 651, 339 Mo. 594, certio¬ 
rari denied 57 S.Ct. 511, 300 U.S. 
669, 81 L.Ed. 876—McCollum v. 

Winnwood Amusement Co., 59 S.W. 
2d 693, 332 Mo. 779. 

85. N.C.—Hiatt v. Ritter, 25 S.E.2d 
756, 2.23 N.C. 262—Osborne v. At¬ 
lantic Ice & Coal Co., 177 S.E. 796, 
207 N.C. 545. 

86. lowa.-’^Home Indemnity Co. of 
New York v. State Bank of Fort 
Dodge, 8 N.W.2d 757. 233 Iowa 103 
—Kapphahn v. Martin Hotel Co., 
298 N.W. 901, 230-Iowa 739. 

87. Del.—State, to Use of Hender¬ 
son, V. Clark, 20 A.2d 127, 2 Terry 
138, 138 A.L.R. 704. 

88. Mass.—Morse v. Homer's Inc., 4 
N.E.2d 625, 295 Mass. 606. 

89. N.J.—Swenson v. Nairn, 30 A. 
.2d 897, 21 N.J.Misc. 70. 

“If an injury or some like or sim¬ 
ilar injury could not be reasonably 
foreseen and anticipated, then there 
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is no negligence."—^Wichita Valley 
Ry. Co. V. Williams, Civ.App., 3 S.W. 
2d 141, 143, certified questions an¬ 
swered 288 S.W. 425, 116 Tex. 253. 
Established test 

i N.J.—Swenson v. Nairn, 30 A.2d 897, 
i 21 N.J.Misc. 70. 

The general test of liability for 
negligence is whether the injury 
could be foreseen by an ordinarily in¬ 
telligent person as the natural and 
probable outcome of the act com¬ 
plained of.—Scurfield v. Federal Lab¬ 
oratories. 6 A.2d 559, 335 Pa. 145— 
Jacob V. City of Philadelphia, 5 A.2d 
176, 333 Pa, 584—Venzel v. Valley 
Camp Coal Co., 1‘56 A. 24 0, 304 Pa. 
242—Schaut v. Borough of St. Marys, 
14 A.2d 683, 141 Pa.Super. 388. 

In order to constitute actionable 
negligence, the injury must be one 
which might reasonably have been 
anticipated.—Reardon v. City of New 
Rochelle, 27,2 N.Y.S. 399, 151 Misc. 
SI 2. 

90. N.C.—^Watson v. Warsaw Const. 
Co., 150 S.E. 20, 197 N.C. 586. 

91. U.S.—Holder v. St. Louis-San 
Francisco Ry. Co., C.A.Tenn., 172 
F.2d 217. 

Classical test 

U.S.—Holder v. St. Louis-San Fran¬ 
cisco Ry. Co„ supra. 

92. Cal.—Harris v. Joffe, 170 P.2d 
454, 28 Cal.2d 418—Mosicy v. Ar¬ 
den Farms Co., 15 7 P.2d 372, 26 
Cal.,2d 213, 158 A.L.R. 872. 

93. Pa.—Scurfield v. Federal Labo¬ 
ratories, 6 A.2d 559, 335 Pa. 145— 
Saar v. Saar, 17 A.2d 745, 143 Pa. 
Super. 528—Saladukas v. McKerns, 
Com.PL, 7 Sch.Reg. 97. 

94. U.S.—Federal Ins. Co. v. Her- 
reshofC Mfg. Co., D.C.R.I., 6 F.Supp. 
827. 

Conn.—Botticelli v. Winters, 7 A.2d 
443, 125 Conn. 537—Pleasure Beach 
Park Co. v. Bridgeport Dredge & 
Dock Co., l&o A. 691, 116 Conn. 
496. 
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iiral consequetices of his own. conduct^^ or wrong¬ 
ful act.96 Actual anticipation is not the test,^7 but 
what one should, under the circumstances reason¬ 
ably anticipate as the consequence of his conduct.^^ 


One is charged with knowledge or notice of what 
a reasonably or ordinarily prudent person would 
have foreseen,99 is bound to foresee results that 


Ga.—^Norris v, Macon Terminal Co., 
198 S.E. 272, 58 Ga.App. 313. 
Ind.—^Daugherty v. Hunt, 38 N.E.2d 
'250, 110 Ind.App. 264—Cleveland, 
etc.. R. Co. V. Clark, 97 N.E. 822, 
51 Ind.App. 392. 

Mass.—Nelson v. Economy Grocery 
Stores, 25 N.E.2d 986, 305 Mass. 
383. 

Minn.—Bragg v. Dayton Co., 4 N.E.2d 
320, 212 Minn. 491—^Dunham v. Hu¬ 
bert W. White, Inc., 279 N.W. 839, 
203 Minn. 82. 

Miss.—Gulf Refining Co. v. Williams, 
185 So. 234, 183 Miss. '7'23—Colum¬ 
bus & G. R. Co. V. Coleman, 160 So. 
277, 172 Miss. 514—Jabron v. State, 
159 So. 406, 172 Miss. 135—^Wil¬ 
liams V. Lumpkin, 152 So. 842, 169 
Miss. 146. 

Mo.—Guthrie v, City of St. Charles, 
152 S.W.2d 91. 347 Mo. 1175—Lotta 
V. Kansas City Public Service Co., 
117 S.W.2d 296, 342 Mo. 743—Ilgen- 
fritz V. Missouri Power & Light 
Co.. 101 S.W.2d 723, 340 Mo. 648— 
Perringer v. Lynn Pood Co., App., 
148 S.W.2d 601—Mattingly v. Brod¬ 
erick, 36 S.W.2d 415, 225 Mo.App. 
377. 

Mont.—Corpus Juris quoted in Ul- 
men v. Schwieger, 12 P.2d 856, 861, 
92 Mont. 331, 

Neb.—Zimmer v. Brandon, 278 N.W. 
502, 134 Neb. 311. 

N.H.—Derosier v. New England Tele¬ 
phone & Telegraph Co., 130 A. 145, 
81 N.H. 451—Bowley v. Duca, 120 
A. 74. 80 N.H. 548. 

N.T.—Poplar v. Bourjois, Inc., 80 N. 

E.2d 334, 298 N.Y. 62. 

N.C.—Watkins v. Taylor Furnishing 
Co., 31 S.E.2d 917, 224 N.C, 674. 

Okl.—Lisle v. Anderson, 159 P. 278, 

61 Okl. 68, L.R.A.1917A 128. 

Pa.—Maize v. Atlantic Refining Co., 

41 A.2d 8'50. 352 Pa. 51, 160 A.L.R. 
449—Saladukas v. McKern, Com.Pl., 

7 Sch.Reg. 97. 

Tenn.—Gentry v. Taylor, 185 S.W.2d 
621, 18'2 Tenn. 223. 

Tex.—Lane v. Massachusetts Mut. 

Ins. Co., Civ.App., 202 S.W.2d 311. 

Vt,—Johnson v. Cone, 28 A.2d 384, 
11.2 Vt. 469-r-Humphrey v. Twin 
State Gas & Electric Co., 139 A. 
440, 100 Vt. 41^. 56 A.L.R. 1011. 

45 C.J. p 655 note 96. 

“It is well settled that conduct 
is negligent only if the harmful con¬ 
sequences thereof could .reasonably 
have been foreseen and prevented.” 

—Scurfleld v. Federal Laboratories, 

6 A.2d 659, 561, S35 Pa. 145—Jacob 
V. City of Philadelphia, 5 A.2d 176, 
178, 333 Pa. 584. 

Actual negligence necessarily In¬ 
cludes the element of reasonable an¬ 
ticipation that some injury may re¬ 


sult from the act.—Peterson v. Betts, 
165 P.2d 95, 24 Wash.2d 376. 

All foreseeable dangers are to be 
considered in the solution of the 
problem of whether the creation of 
the situation was a negligent act.— 
Bisson V. John B. Kelly, Inc., 170 A. 
139, 314 Pa. 99—4'5 C.J. p 655 note 98 
[a]. 

Test of duty to anticipate 

The likelihood or unlikelihood of a 
future happening is the turning point 
as the test of duty to anticipate. 
Mo.—Lloyd V. Alton R. Co., 159 S.W. 

2d 267, 348 Mo. 1222. 

N.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 46 A.L.R. 
380—Derosier v. Telephone & Tel¬ 
egraph Co., 130 A. 145, 81 N.H. 451. 
Special obligation of foresight 
The legal duty to use diligence to 
avoid causing harm which an individ¬ 
ual had no legal right to inflict on 
another is breached by any legally 
harmful act or omission which might 
have been foreseen and avoided, es¬ 
pecially when the person injured is 
one for whose safety defendant was 
at the time under some special obli¬ 
gation to act with due foresight.— 
Boak V. Kuder, 9 A.2d 415, 336 Pa. 
260—Ebbert v. Philadelphia Electric 
Co., 198 A. 323, 330 Pa. 257. 

95. U.S,—^Fort Smith Gas Co. v. 
Cloud, C.C.A.Ark., 75 F.2d 413—Sin- 
ram V. Pennsylvania R. Co., C.C.A. 
N.Y., 61 F.2d 767. 

Ala.—City of Birmingham v. Latham, 
162 So. 675, 230 Ala. 601. 

Ga.—^Norris v. Macon Terminal Co., 
198 S.E. 272, 58 Ga.App. 313, 

Kan.—Rowell v. City of Wichita, 176 
P;2d 590, 162 Kan. 294. 

Miss.—Gulf Refining Co. v. Williams, 
185 So. 234, 183 Miss. 723—Chad¬ 
wick V. Bush, 163 So. 8.23, 174 Miss. 

75—Jabron v. State, 159 So. 406, 
172 Miss. 135, 

Mo.—Schneiter y. City of Chillicothe, 
107 S.W.2d 112, 232 Mo.App. 338. 
Mont,—Corpus Juris quoted in TJl- 
men v. Schwieger, 12 P.2d 85’6, 861, 

92 Mont. 331. 

N.C.—Brady v. Southern Ry. Co., 23 
S.E.2d 334, '222,N.C. 367, certiorari 
denied 63 S.Ct.' 995, 318 TJ.S. 792, 

87 L.Ed. 11'58, aflarmed 64 S.Ct. 232, 
302 U.S. 476, 88 L.Ed. 239, 

Pa,—Corpus Juris quoted in Bisson 
V. John B. Kelly, Inc., 170 A. 139, 
141, 314 Pa. 99—Saladukas v. Mc¬ 
Kerns, Com.Pl., 7 ,Sch.Reg. 97. 

W.Va,—State ex rel. Davis Trust Co. 

V. Sims, 46 S.E.2d 90—Fields v. Di¬ 
rector General of Railroads, 104 
S.E. 767, 86 W.Va. 707. ‘ 

45 C.J. p 655 note 97. 

Proximate cause see Infra §5 103-115. 
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The nature and extent of Its ex. 
pectable consequences determine 
whether or not an act is negligent.— 
Flynn v. Gordon, 165 A- 715, 86 N.H 
198. 

An ordinarily prudent person al¬ 
ways has due regard for the safety 
of others and provides against any 
foreseeable occurrence, the natural 
consequence of which probably would 
result in injury to another person.— 
Henry v. Publix Theatres Corpora¬ 
tion, Tex.Civ.App., 25 S.W.2d 695, er¬ 
ror refused. 

Appreciable chance of causing harm 
done 

In order for negligent actor to be 
liable for another's harm, such ac¬ 
tor’s negligent conduct must be such 
that he should recognize that his act 
creates an appreciable chance qI 
causing the harm done. 

Cal.—Mosley v. Arden Farms, 157 P. 
2d 372, 26 Cal.2d i2l3, 158 A.L.R. 
872. 

Miss.—^City of Greenville v. Laury, 
159 So. 1,21, 172 Miss. 118. 

Pa.—Cusatis v, Lehigh Valley R. Co., 
31 A.2d 572, 152 Pa.Super. 193— 
Biearman v. Allegheny County, 21 
A.2d 112, 145 Pa.Super. 330—Pilve- 
lis V. Plains Tp., 14 A.’2d 557, 140 
Pa.Super. i561. 

Direct injury; intervening force 
A defendant who could not fore¬ 
see any danger of direct injury re¬ 
sulting from his conduct, or any risk 
from an intervening force, is not neg¬ 
ligent,—Sitarek v. Montgomery, 
Wash., 203 P.2d 1062. 

96. Ky.—Louisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, 292 Ky. 
120 . 

97. Tex.—City of Dallas v. Maxwell, 
Com.App., 248 S.W. 667, 27 A.L.R. 
927—Richardson v. * Dallas Ry. & 
Terminal Co., Civ.App., 198 S.W.2d 
475—Kimbriel Produce Co. v. 
Mayo, Civ.App., 180 S.W.2d 504, er¬ 
ror refused. 

9S. Tex.—City of Dallas v. Maxwell, 
Com.App., 248 S.W. 667, 27 A.L.R. 
927—Richardson v. Dallas Ry. & 
Terminal Co., Civ.App., 198 S.W.2d 
475—Kimbriel Produce Co. v. 
Mayo, Civ.App., ISO S.W.2d 504, 
error refused. 

99. Ala,—Smith v. Western Ry. Co., 

8 So. 754, 91 Ala. 455, 11 L.R.A. 
619, 24 Am.S.R. 929. 

Colo.—Girardot v. Williams, 80 P.2d 
433, 102 Colo. 456. 

Conn.—Pleasure Beach Park Co. v. 
Bridgeport Dredge & Dock Co., 165 
A. 691, 116 Conn. 496. 

Ga.—Norris v. Macon Terminal Co., 
198 S.E. 272, 58 Ga.App. 313. 
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common experience warns will occur/ and to an¬ 
ticipate and provide, or guard, against what usually 
happens,2 and is negligent if he fails to use the care 
necessary to avoid danger or injury which should 
have been anticipated,3 or if he fails to guard 


against a danger or injury reasonably to be expect¬ 
ed or foreseen,4 or if, by the exercise of ordinary 
or reasonable care, prudence, or foresight, he should 
have foreseen that the injury, or some injury, was 
a result to be anticipated/ There is a duty to pro- 


Mo.—Arnold v. May Dept. Stores Co., 
85 S.W.2d 74S, 337 Mo. 727—Beck¬ 
man V. Kinder. 165 S.W.2d 311. 237 
Mo.App. 52—Barken v. S. S. Kresge 
Co.. App., 117 S.W.2d 674—Loeh- 
ring V. Westlake Const. Co., 94 S. 
. W. 747, 118 Mo.App. 163—Howard 
V. S. C. Sacks, Inc., App., 76 S.W. 
2d 460—Bequette v. National Lead 
Co., App., 31 S.W.2d 675. 

]y[ont.—Corpus Juris quoted in Ul- 
men v. Schwieger, 12 P.2d 856, 861, 
92 Mont. 331. 

Neb.—McClelland v. Interstate 

Transit Lines. 6 N.W.2d 384, 142 
Neb. 439—Zimmer v. Brandon, 278 
N.W. 502, 134 Neb. 311. 

N.M.—Corpus Juris cited in 100 P.2d 
229, 232, 44 N.M. 201. 

—^Watson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 

•pex.—Corpus Juris cited in Williams 

V. Texas & N. O, By. Co., Civ.App., 
100 S.W.2d 1077, 1078. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Wagner v. Village of 
Waterbury, 196 A. 745, 109 Vt. 368 
—Humphrey v. Twin State Gas 
Electric Co., 139 A. 440, 100 Vt. 
414, 56 AL.B. 1011—Woodcock v. 
Halleck, 127 A. 380, 98 Vt. 284. 
Wash.—^Winsor v. Smart’s Auto 
Freight Co., 171 P.2d 251, 25 Wash. 
2d 383—Peterson v. Betts, 165 P. 
2d 95, 24 Wash.2d 376. 

Wis.—Masek v. Bubenheimer, 281 N. 

W. 924, 229 Wis. 194—Osborne v. 

Montgomery, 234 N.W. 372, 203 

Wis. 223. 

45 C.J. p 655 note 98. 

“If a reasonably prudent person 
might, and ordinarily would, foresee 
that omission to do a certain act 
or the commission of an act in a cer¬ 
tain way would likely result in in¬ 
jury to another, and injury to an¬ 
other does flow as a result thereof, 
such act of omission or commission 
is negligence.”—Wintersteen v. Na¬ 
tional Cooperage & Woodenware Co., 
197 N.E. 578, 583, 861 Ill. 95. 

In the absence of a statutory duty, 
it is important to determine wheth¬ 
er Or not a reasonably prudent per¬ 
son would have anticipated the like¬ 
lihood of injuries from a certain 
course of conduct or failure to act— 
Scott V. Missouri-Kansas-Texas R. 
Co., 22. S.W.2d 654, 224 Mo.App. 1. 

I ' 

1. Mo.—Kennedy v. Hartwig- 
Dischinger Realty Co., App., 201 
S.W.2d 475. 

A Ind.—Daugherty v. Hunt, 38 N.E. 
2d 250, 110 lnd.App.' 264—Cleve¬ 
land, etc., R. Co. V. Clark, 97 N.E. 
822, 51 lnd.App. 392. 


Iowa,—Kapphahn v. Martin Hotel 
Co.. 298 N.W. 901, 230 Iowa 739. 
Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411—Falk v. Finkelman, 
168 N.E. 89, 268 Mass. 524—Stone 

V. Boston & A. R. Co., 51 N.E. 1, 
171 Mass. 536, 41 L.R.A. 794. 

N.C.—Hiatt V. Ritter. 25 S.E.2d 75'6, 
223 N.C. 262—Brady v. Southern R. 
Co., 23 S.E.2d 334, 222 N.C. 367. 
45 C.J. p 657 note 12 [a]. 

3. Ga,—^Norris v. Macon Terminal 
Co., 198 S.E. 272, 58 Ga.App. 313. 
Mo.—Guthrie v. City of St. Charles, 
152 S.W.2d 91, 347 Mo. 1175—Beck¬ 
man V. Kinder, 165 S.W.2d 311, 237 
Mo.App. 52—Howard v. S. C. Sacks, 
Inc., App., 76 S.W.2d 460—Loeh- 
ring V. Westlake Const. Co., 94 S. 

W. 747. 118 Mo.App. 163. 

Mont.—Corpus Juris quoted in XJl- 
men v. Schwieger, 12 P.2d 856, 8'61, 
92 Mont. 331. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N,W.2d 384, 142 
Neb. 439. 

N.H.—Martin v. Hodsdon, 35 A.2d 
402, 93 N.H. 66—Flynn v. Gordon, 
165 A. 715, 86 N.H. 198. 

N.Y.—Scott v. Delaware, L. & W. R. 
Co.. 226 N.Y.S. 287, 222 App.Div. 
409. 

Pa.—Pope V. Reading Co., 156 A. 106, 
304 Pa. 326—Corpus Juris cited in 
Schlichtkrull v. Mellon-Pollock Oil 
Co.. 152 A. 832, 834, 301 Pa. m. 
Wis.—Meyer v. Milwaukee, E. R. & 
L. Co., 93 N.W. 6. 116 Wis. 336, 

45 C.J. P 655 note 99. 

“A defendant can only be required 
to guard against a probable or antic¬ 
ipated danger.”—^Anderson v. London 
Guarantee & Acc. Co., La.App., 36 So. 
2d 741, 747—Caillier v. New Orleans 
Railway & Light Co., 120 So. 76, 11 
La.App, 93. 

Reasonable care and prudence 
N.C.—^Watkins v. Taylor Furnishing 
Co., 31 S.E.2d 917, 224 N.C. 674. 
Test of duty to use due care 

The ultimate test of the existence 
of a duty to use due care is found 
in the foreseeability that harm may 
result if it is not exercised.—Przw- 
gocki V. Wikris, 34 A.2d 879, 130 
Conn. 419—Orlo v. Connecticut Co., 
21 A.2d 402, 128 Conn. 231. 

Care must he In proportion to dan¬ 
ger to be avoided and consequences 
that may reasonably be anticipated 
as result of negligent conduct. 

Cal.—Takashi Kataoka v. May De¬ 
partment Stores Co., 140 P.2d 467, 
60 Cal.App.2d 177. 

Or.—Belknap v. Klaumann, 178 P.2d 
154, 181 Or. 2. 
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4. Cal.—Brandenburg v. Pacific Gas 

& Elec. Co., 169 P.2d 909, 28 Cal.2d 
282—Vincent v. Los Angeles 

Transit Lines, 183 P.2d 713, Si Cal. 
App.2d 195. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127. 2 Terry. 138, 

138 A.L.R. 704—Slacker v. Ameri¬ 
can Stores Corp., 171 A. 230, 5 W. 
W.Harr. 594. 

Ind.—Daugherty v. Hunt, 38 N.E.2d 
250, 110 lnd.App. 264—Cleveland, 
etc., R. Co. V. Clark, 97 N.E. 822. 
51 lnd.App. 392. 

Mo.—State ex rel. Emery, Bird, 
Thayer Dry Goods Co. v. Shain, 
154 S.W.2d 775, 348 Mo. 650— 

Scherer v. Bryant, 201 SW. 90^0, 
273 Mo. 596. 

Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S.W.2d 233# 
ref. n. r. e. 

Act not amounting to wanton wrong 
A finding of negligence is war¬ 
ranted even from an act not amount¬ 
ing to wanton wrong where injury in 
some form ought to have been fore¬ 
seen in the light of attendant cir¬ 
cumstances.—Meyers v. Pittsburgh 

5. S. Co., C.C.A.Ohio, 165 P.2d 642. 
Precautions 

( 1 ) Actionable negligence exists 
only where prudent person would 
have anticipated accident and might 
have prevented it by proper precau¬ 
tions.—Scott V. Delaware, L. & W. R. 
Co.. 226 N.Y.S. 287, 222 App.Div. 409. 

(2) A defendant is not responsible 
in negligence unless he omits precau¬ 
tions a reasonably prudent man 
would have taken to guard against 
injury.—Berry v. Emery, Bird, 
Thayer Dry Goods Co., 211 S.W.2d 35, 
357 Mo. 808. 

(3) One who should reasonably 
foresee likelihood of injury to anoth¬ 
er, to whom he is under a duty of 
care, from conditions for which he is 
responsible, is liable for failure to 
take reasonable precautions to pre¬ 
vent such injury.—Bonczek v. City of 
Philadelphia, 13 A.2d 414, 338 Pa, 
484. 

(4) Duty as to precautions see su¬ 
pra § 4 b (2). 

(5) Precautions against injury 
generally see infra §§ 84-89. 

5. U.S.—Detroit Edison Co. v. 
Ewing, C.C.A.Mich., 122 F.2d 852 
—Southern Ry. Co. v. Bell, C.O.A. 
Va., 114 F.2d 341. 

Cal.—McKay v. Hedger, 34 P.2d 221, 

139 Cal.App. 2‘66. 

,111.—Freeman v. Leader Mercantile 
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vide against an injury to another or to his property 
which might reasonably be foreseen.^ So, also, the 
mere fact that a dangerous condition exists has been 
regarded as sufficient to charge the person responsi¬ 
ble therefor with knowledge of the probability of an 
injury being caused thereby,7 although no injury has 
actually occurred,^ and, a fortiori, actual knowledge 


of the existence of a defect or danger in one’s prop¬ 
erty is sufficient to fix liability for a reasonably fore¬ 
seeable injury caused thereby.^ 

On the other hand, one is not bound to foresee 
every possible injury which might occur,^0 or every 
possible eventuality,!^ but only those which were 
reasonably foreseeable and one is not required to 


Co.. 40 N.E.2d 548, 313 Hl.App. 
652. 

Kan.—Davies v. Sawyer, 8 P.2d 953, 
134 Kan. 772, 

Mich.—Roberts v. Lundy, 4 N.W.2d 
74, 301 Mich. 726—Gaincott v. Da¬ 
vis, 275 K.W. 229, 2S1 Mich. 515— 
Clumfoot V. St. Clair Tunnel Co., 
190 N.W. 759. 221 Mich. 113. 

Minn.—Schmit v. Village of Cold 
Spring, 13 N.W.2d 382, 216 Minn. 
465. 154 A.L.R. 1325. 

Miss.—Gulf Refining Co. v. Wil¬ 
liams, 185 So. 234, 183 Miss. 723— 
Chadwick v. Bush, 163 So. 823, 174 
Miss. 75. 

Mo.—Guthrie v. City of St. Charles, 
152 S.W,2d 91. 347 Mo. 1175—Mc- 
Fetridge v. Kurn, App., 125 S.W.2d 
912—Loehring v. Westlake Const. 
Co., 94 S.W. 74 7, 118 Mo.App. 163 
—Howard v. S. C. Sacks, Inc., App., 
76 S.W.2d 460—Bequette v. Na¬ 
tional Lead Co., App., 31 S.W.2d 
575. 

N.T.—Poplar v. Bourjois, Inc., 69 N. 
T.S.2d 252, 272 App.Div. 74, af¬ 
firmed 80 N.E.2d 334, 298 N.Y. 62 
—Coughlin V. Jones, 295 N.Y.S. 
681, 162 Misc. 843, reversed on oth¬ 
er grounds 1 N.Y.S.2d 820, 165 
Misc. 204, determination reversed 
without opinion 6 N.Y.S.2d 363. 254 
App.Div. 854—Harper v. Reming¬ 
ton Arms Co., 280 N.Y.S. 862, 156 
Misc. 53, affirmed 290 N.Y.S. 130, 
248 App.Div. 713—Wentz v. J. J. 
Newberry Co., 273 N.Y.S. 449, 152 
Misc. 392, affirmed 280 N.Y.S, 824, 
245 App.Div. 790. 

N.C.—Ellis V. Sinclair Refining Co., 
199 S.E. 403, 214 N.C. 388—Drum 
V. Miller, 47 S.E. 421, 135 N.C. 204, 
65 L.R.A. 890, 102 Am.S.R. 528. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

Va.—Dennis v. Odend’Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va. 
77. 

Wash.—Winsor v. Smart’s Auto 
Freight Co., 171 P.2d 251, 25 Wash. 
2d 383—Peterson v. Betts, r65 P. 
2d 95, 24 Wash.2d 376. 

W.Va.—State ex rel. Davis Trust Co. 

V. Sims, 46 S.E.2d 90—Fields v. Di¬ 
rector General of Railroads, 104 S. 
E. 767, 86 W.Va. 707. 

Wis.—Barnes v. Murray, 10 N.W,2d 
123, 243 Wis. 297—Masek v. Bub- 
enheimer, 281 N.W. 924, 229 Wis. 
194—E. L. Chester Co. v. Wiscon¬ 
sin Power & Light Co., 247 N.W. 
861, 211 Wis. 158—Osborne v. 

Montgomery, 234 N.W. 372, 203 1 


Wis. 223—Johanson v. Webster 
Mfg. Co., 120 N.W. 832, 139 Wis. 
181. 

“The possibility of an accident 
must be clear to the ordinarily pru¬ 
dent eye.”—Herrick v. State, 32 N. 
Y.S.2d 607. 611, 177 Misc. 1009. 
Season for rule 

What one knows and what one 
should know are equivalent in law.— 
Arnold v. May Dept. Stores Co., 85 
S.W.2d 748, 337 Mo. 727—Barken v. 

5. S. Kresge Co., Mo.App., 117 S.W. 
2d 674. 

Actual anticipation by defendant not 
essential 

It is not necessary that defendant 
himself actually anticipate or fore¬ 
see the probability of injury to any¬ 
one; it is enough that the probabili¬ 
ty of injury to those in plaintiff’s 
general situation should have been 
perceived by a reasonably prudent 
and careful person.—Gedeon v. East 
Ohio Gas Co., 190 N.E. 924, 128 Ohio 
St. 335. 

6. La.—Cassanova v. Paramount- 
Richards Theatres, 11 So.2d 238, 
App., annulled on other grounds 16 
So.2d 444, 204 La. 813—Caillier v. 
New Orleans Ry, & Light Co., 120 
So. 76. 11 La.App. 93, 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35, 357 
Mo. 808—Schwartz v. S. S. Kresge 
Co., 185 S.W.2d 37, 238 Mo.App. 
1165—McFetridge v. Kurn, App., 
125 S.W.2d 912—^Loehring v. West- 
lake Const. Co., 94 S.W. 747, 118 
Mo.App. 163—^Howard v. S. C. 
Sacks, Inc., App., 76 S.W.2d 460. 
Wis.—Hamus v. Weber, 226 NW. 

392, 199 Wis. 320. 

45 C.J. P 657 note 6. 

Duty generally see supra § 4. 
Poreseeability as measure of duty 
The decree of the foreseeability of 
the injurious consequences which 
will result from a contemplated act 
is the measure of the obviousness of 
the duty of the actor to avoid it.— 
Dooley v. Borough of Charleroi, 195 
A, '6, 328 Pa. 57. 

Dangers foreseen in light of attend¬ 
ant circumstances 
The care required of a person is 
only to provide against such dangers 
as ought to be foreseen under at¬ 
tendant circumstances.—St. Louis- 
San Francisco Ry. Co. v. Ward, 124 
S.W.2d 975. 197 Ark. 520—St. Louis- 
San Francisco Ry. Co. v. Burns, 66 
S.W.2<i 1027, 186 Ark. 921. 
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Social duty; obligation to act 

(1) It is a primary social duty of 
every person to take thought and 
have a care lest his action result in 
injuries to others; this social duty 
the law recognizes and enforces, and 
for any injury resulting from any 
person’s lack of elementary fore¬ 
thought, the law holds that person 
accountable.—Zayc v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
13 A.2d 34, 338 Pa. 426—Bisson v. 
John B. Kelly, Inc., 170 A. 139, 314 
Pa. 99. 

(2) However, this general propo¬ 
sition is not universal in its applica¬ 
tion; the law does not impose on 
persons 'in general a duty to act to 
save others from harm, but only in 
certain specific situations is there 
an affirmative legal obligation to act. 
—Zayc V. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., supra. 

7. D.C.—Munsey v. Webb, 37 App. 
D.C. 185. 

B. Mo.— Corpus Jhris cited ia 
Guthrie v. City of St. Charles, 152 
S.W.2d 91, 98, 347 Mo. 1175. 

45 C.J. p 658 note 18. 

9. N.H.—True v. Meredith Cream¬ 
ery, 65 A. 893, 72 N.H, 154. 

45 C.J. p 658 note 19. 

10. Iowa.—Kapphahn v. Martin Ho- 

|» tel Co.. 298 N.W. 901, 230 Iowa 
' 730. 

Mich.—Hale v. Cooper, 261 N.W. 64, 
271 Mich. 348, opinion adhered to 
263 N.W. 769, 271 Mich. 348— 

Corpus Juris quoted in Brebner v. 
Sidney Hill Health System, 257 
N.W. 745, 746, 269 Mich. 541. 

45 C.J. p 658 note 20. 

Clairvoyancy is not requisite.—The 
EJenor, D.C.Fla., 39 F.Supp. 576, af¬ 
firmed, C.C.A., Freeman v. A. H. Bull 
S. S. Co., 125 F.2d 774. 

The law does not require omnis¬ 
cience in determining foresight to 
be exercised. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739. 
N.C.—Gant v. Gant, 148 S.E. 34, 197 
N.C. 164. 

Philippine.—Plcart v. Smith, 37 Phil¬ 
ippine 809. 

11. Miss.—Shuptrine v. Herron, 180 
So. 620, 182 Miss. 315. 

12. Miss.—Shuptrine v. Herron, su¬ 
pra. 
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anticipate against dangers which it is not his duty to 
avoid>^ Further, one is not under any duty to an¬ 
ticipate, foresee, or guard against what an ordina¬ 
rily or reasonably careful or prudent person would 
not have anticipated or foreseen, or could not rea¬ 
sonably anticipate,^'* or chargeable with negligence 
in failing to provide against danger or injury which 


such a person would not have foreseen or antici¬ 
pated,^5 or which was not reasonably foreseeable 
or could not reasonably have been expected or an- 
ticipated,^® or which could not have been antici¬ 
pated or foreseen by the exercise of ordmary,^'^ 
reasonable,due,^^ or fulF® care or ordinary pru- 


13. N.H.—Chiuchiolo v. New Eng¬ 
land Wholesale Tailors, 150 A. 540, 
84 N.H. 329. 

14, U.S. — Merritt v. Interstate 
Transit Lines. C-C.A.Iowa, 171 F. 
2d 605—Lowden v. Hanson, C.C.A. 
Minn., 134 P.2d 348—Fort Smith 
Gas Co. V. Cloud. C.C.A.Ark., 75 F. 
2d 413—St. Mary’s Hospital v. 
Scanlon, C.C.A.Minn., 71 F.2d 739 
—McHugh V. National Lead Co.. D. 

C. Mo., 60 F.Supp. 17—The Ellenor, 

D. C.Fla., 39 F.Supp. 576, affirmed, 
C.C.A., Freeman v. A. HL Bull S. S. 
Co., 125 F.2d 774. 

Ala.—City of Birmingham v. Lath¬ 
am, 162 So. '675, 230 Ala. 601. 

Mo.—Urie v. Thompson. 176 S.W.2d 
471, 352 Mo. 211—Jones v. St. 

Louis-San Francisco Ry. Co., 63 S. 
W.2d 94, 333 Mo. 802—Nelson v. 
C. Heinz Stove Co., 8 S.W,2d 918, 
320 Mo. 655—Beckman v. Kinder, 
165 S.W.2d 311, 237 Mo.App. 52. 
N.M.— Corpus Juris cited in Re if v. 
Morrison, 100 P.2d 229, 232, 44 N. 
M. 201. 

N.C.—Watson v. Warsaw Const. Co., 
150 S.E. 20. 197 N.C. 586. 

Okl.— 'Corpus Juris cited in Atchi¬ 
son, T. & S. P. Ry. Co. V. Kennard, 
181 P.2d 234, 239. 240, 199 Okl. 1. 
Pa.—Saladukas v, McKerns, Com.Pl., 
7 Sch.Reg. 97. 

45 C.J. p 655 note 1. 

"Prudence requires no man to an¬ 
ticipate what is not reasonably to 
be expected, and what he has no rea¬ 
son to believe would occur.”—Parque 
V. Gulf States Utilities Co., La.App., 
140 So. 90, 94. 
roresight of specialist 

One is not bound to foresee that 
which only a specialist would appre¬ 
hend or foresee. 

Mo.—Kennedy v. Hartwig-Dischinger 
Realty Co., App., 201 S.W.2d 475. 
Pa.—Seaboard Container Corp. v. 
Rothschild, 58 A.2d 800, 359 Pa. 
51—Bisson v. John B. Kelly, Inc., 
170 A. 139, 314 Pa. 99. 

15. U.S.—Harrison v. L. E. Myers 
Const. Co., C.C.A.Ark., 42 F.2d 950. 
certiorari denied 61 S.Ct. 103, 282 
U.S. 887, 75 L.Ed. 782. 

Ark.—Magnolia Petroleum Co. v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382. 

Md.—McVey v, Gerrald, 192 A. 789, 
172 Md. 595. 

Mich.-i-Hale v. Cooper, 261 N.W. 54, 
271 Mich. 348, opinion adhered to 
263 N.W. 769, 271 Mich. 348. 

Mo. —Mann v. Pulliam, 127 S.W.2d 
426, 344 Mq. 543—Mattingly v. 


Broderick, 36 S.W.2d 415, 225 Mo. 
App. 377. 

N.Y.—Dressier v. Merkel, Inc., 284 
N.Y.S. 697. 247 App.Div. 300, af¬ 
firmed 4 N.E.2d 744, 272 N.Y. 674 
—Warren v. State, 219 N.Y.S. 530. 
219 App.Div. 124—Pfohl v. State, 
42 N.Y.S,2d 372. 

N.C.—^Watson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 

Pa.—Corpus Juris cited iu Schlicht- 
krull V. Mellon-Pollock Oil Co., 152 
A. 832, 834, 301 Pa. 560. 

Tenn.—Gentry v. Taylor, 185 S.W.2d 
521, 182 Tenn. 223. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—^Humphrey v. Twin 
State Gas & Electric Co., 139 A. 
440, 100 Vt. 414, 56 A.L.R. 1011. 
Wis.—Lansing v. John Strange Pa¬ 
per Co., 278 N.W. 857, 227 Wis. 
439. 

45 C.J. P 656 note 2. 

Anticipation of another’s negligence 
see infra § 15. 

"Precaution is a duty only so far 
as there is reason for apprehension.” 
Miss.—Shuptrine v. Herron, ISO So. 
620, 622, 182 Miss. 315—Illinois 
Cent. R. Co. v. Bloodworth, 145 So. 
333, 336, 166 Miss. 602. 

N.H.—Smith v. Boston & M. R. R., 
177 A. 729, 735, 87 N.PI. 246—Shea 
v. Concord & M. R. R., 41 A. 774, 
775, 69 N.H. 361. 

16, U.S.—Pittsburgh S. S. Co. v. 
Palo, C.C.A.Ohio. 64 F.2d 198—Mc¬ 
Hugh V. National Lead Co., D.C. 
Mo., 60 F.Supp. 17. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739— 
Butters v. Chicago, M. & St. P. R. 
Co., 243 N.W. 597, 214 Iowa 700. 
La.—Anderson v. London Guarantee 
& ACC. Co., App,, 36 So.2d 741— 
Keller v. Stevenson, App., 6 So.2d 
569—Riche v. Thompson, App., 6 
So.2d 566—O’Neill v. Hemenway, 
App., 3 So.2d 210—Caillier v. New 
Orleans Ry. & Light Co., 120 So. 
76, 11 La.App. 93—New Orleans & 
N. E. R. Co. V. McEwen, 22 So. 675, 
49 La.Ann. 1184, 38 L.R.A. 134. 
Minn.—Logan v. Hennepin Avenue 

M, -E. Church, 297 N.W. 333, 210 
Minn. 9'6—Ingerson v. Shattuck 
School, 239 N.W. 667, 185 Minn. 16. 

Mo.—Pietraschke v. Pollnow, App., 
147 S.W.2d 167. 

N.C.—Hiatt V. Ritter, 25 S.E.2d 756, 
223 N.C. 262—Osborne v. Atlantic 
Ice & Coal Co., 177 S.E. 796, 207 

N. C. 545. 

Wis.—Huber v. La Crosse City Ry. 
Co., 66 N.W. 708, 92 Wis. 636, 31 
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L.R.A. 583, 53 Am.S.R. 940—Block 
V. Milwaukee St. Ry. Co., 61 N.W. 
1101, 89 Wis. 371, 27 L.R.A. 365, 
46 Am.S.R. 849. 

45 C.J. p 868 note 77. 

Failure to take precautionary meas¬ 
ures 

Mo.—Lawson v. Higgins, 169 S.W.2d 
881, 350 Mo. 1066—Pietraschke v. 
Pollnow, App., 147 S.W.2d 167. 

Va.—Dennis v. Odend’Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va. 
77—Virginia Iron, Coke & Coal Co. 
V. Hughes’ Adm’r, 88 S.E. 88, 118 
Va. 731. 

17. La.—Wilson, Zurich General Ac¬ 
cident & Liability Ins. Co., Inter¬ 
veners, V. National Casualty Co., 
App., 191 So. 574. 

N.Y.—Wildman v. City of New York, 
3 N.Y.S.2d 37, 254 App.Div. 591, 
appeal denied IVildman v. Board of 
Education, City of New York, 18 
N.E,2d 323. 279 N.Y. 706—Lane v. 
City of Buffalo. 250 N.Y.S. 679, 584, 
232 App.Div. 334—Daly v. State of 
New York, 235 N.Y.S. 331, 226 

App.Div. 154—Fowler v. State, 78 
N.Y.S.2d 860, 192 Misc. 15—Root 
V. State, 40 N.Y.S.2d 576, ISO Misc. 
205—McDonald v. Central School 
Dist. No. 3 of Towns of Romulus, 
Varick and Fayette. Seneca Coun¬ 
ty, 39 N.Y.S.2d 103, 179 Misc. 333. 
affirmed 36 N.Y.S.2d 438, 264 App. 
Div. 943, affirmed 47 N.B.2d 50, 289 
N.Y. 800—Trimble v. State, 26 N. 
Y.S.2d 533, 176 Misc. 70, reversed 
on other grounds 32 N.y.S.2d 605, 
263 App.Div. 233—Betts v. State, 
54 N.Y.S.2d 475—Rothstein v. 
Monette, 17 N.Y.S.2d 369. 

Reason for rule 

(1) In such circumstances the in¬ 
jured person assumes the risk.—^Mc¬ 
Hugh V. National Lead Co., D.C.Mo., 
60 F.Supp. 17. 

(2) Assumption of risk generally 
see infra § 174. 

18. Ind.—Daugherty v. Hunt, 38 N. 

E.2d 250, 110 Ind.App. 264—Cleve¬ 
land, etc., R. Co. V. Clark, 97 N.E. 
822, 51 Ind.App. 392. 

19. N.C.—Hiatt v. Ritter, 25 S.E. 
2d 756, 223 N.C. 262—Brady v. 
Southern Ry. Co., 23 S.E.2d 334, 
222 N.C. 367, certiorari denied 63 
S.Ct. 995, 318 U.S. 792, 87 L.Ed. 
1158, affirmed 64 S.Ct. 232, 302 U. 
S. 476, 88 L.Ed. 239—Osborne v. 
Atlantic Ice & Coal Co., 177 S.E. 
796, 207 N.C. 546. 

20. Fla.—Robb v. Pike, 161 Bo. 732, 
119 Fla. 833. 
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dence,2l or against injury which it could not rea¬ 
sonably have been foreseen or anticipated would 
naturally or probably follow.22 

The rule just stated is frequently enunciated in 
connection with the doctrine of proximate cause, as 
discussed infra § 109, but it is not limited to that 
phase of the law of negligence.^s 

Negligence cannot be predicated on an act or 
omission from which there was no reason, or no 
reasonable ground, to anticipate that injury of any 
kind might result a person is not bound to fore¬ 
see and provide against casualties which are not 
reasonably to be expected or anticipated,^^ or which 
there is no reason to anticipate or expect,26 or 
which result from an unexpected act of the person 
injured ,27 or, it has been held, from the unexpect- 
able act of a negligent third person,or the crim¬ 
inal acts of third persons but it has also been 
held that negligence may consist of a failure to 


guard against the wrongful^O and even criminaisi 
acts of third persons. Negligence may not be pred¬ 
icated on failure to provide a reasonably safe means 
of escape from a sudden and unanticipated dan- 

ger.^2 

(b) Possibility or Probability of Injury 

The reasonable anticipation of injury or danger re¬ 
quired for negligence is called for where such injury or 
danger is reasonably likely or probable, but not where it 
is unlikely, improbable, or merely possible, or would oc¬ 
cur only under exceptional, unusual, or abnormal cir¬ 
cumstances. 

It is not necessary, in order to impose the duty 
to provide or guard against an injury to another, 
or to his property, which might reasonably have 
been foreseen, that injury should be inevitable,33 
that the danger thereof should be great,34 or even 
that the chances of injury should exceed the chanc¬ 
es of absence of injury,*35 but it is sufficient that 
injury or danger is reasonably36 likely37 or reason- 


21 . N.T.—Demjanik v. Kultau, 274 
N.Y.S. 387, 242 App.Div. 255, 

22. La.—Riche v. Thompson, App., 
6 So.2d 566. 

Miss.—D’Antoni v. Albritton, 126 So. 
836, 156 Miss. 758. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Schutt, 2 Tenn.App. 614. 

45 C.X P 657 note 3. 

23. Idaho.—^Corpus Juris cited in 
, Nash V. Meyer, 31 P.2d 273, 282, 

54 Idaho 283. 

45 C.X p 657 note 5. 

24. Mich.—Corpus Juris quoted in 
Brebner v. Sidney Hill Health Sys¬ 
tem, 267 N.W. 745, 746, 269 Mich. 
541. 

Minn.—Rue v. Wendland, S3 N.W.2d 
593. 226 Minn. 449—^Landru v. 

Stensrud, 17 N.W.2d 322, 219 Minn. 
227—Bragg v. Dayton Co., 4 N.W. 
2d 320, 212 Minn. 491—Christian¬ 
son V. C., St. P,, M. & O. Ry. Co., 69 
N.W. 640, 67 Minn. 94. 

46 C.X P 658 note 21. 

25. Towa.—Butters v. Chicago, M., 
St P. & P. R. Co., 243 N.W. 697, 
214 Iowa 700. 

Mich.—Hale v. Cooper, 261 N.W. 64, 
271 Mich. 348, opinion adhered to 
2*63 N.W. 769, 271 Mich. 348. 

Miss.—Mississippi Power & Light 
Co. T. Sumner Gin Co., 127 So. 284, 
156 Miss. 830. 

N.C.—^Watkins v. Taylor Furnishing 
Co.. 31 S.E.2d 917, 224 N.C, 674. 
45 C.X P 659 note 26, p 868 note 77. 
Property owner's liability for unan¬ 
ticipated acts of third persons see 
infra § 92. 

26. Ind.—L. S. Ayres & Co. v. Hicks, 
40 N.E.2d 334 , rehearing denied 41 
N.B.2d 195, 356, 220 Ind. 86. 

27. Cal.—^Depons v, Ariss, 138 P. 
797, 182 Cal. 485. 

45 C.X p 660 note 28. 1 


28. Iowa.—Kapphahn v. Martin Ho¬ 
tel Co., 298 N.W. 901, 230 Iowa 
739. 

Anticipation of others' negligence 
see infra § 15. 

Intervening efficient cause see infra 

§ 111 . 

29. Pa.—Pennsylvania L. Ins., etc., 
Co. V. Franklin F. Ins. Co., 37 A. 
191, 181 Pa. 40, 37 L.R.A. 780. 

45 C.X p 660 note 29. 

30. Mass.—Bellows v. Worcester 

Storage Co., 7 N.E.2d 588, 297 

Mass. 188. 

31. Mass.—Bellows v, Worcester 
Storage Co., supra, 

32. Ky.—McEvilly v. L, E. Myers 
Co., 276 S.W. 1068, 211 Ky. 31. 

45 C.X p 660 note 30. 

33. Mont.—Corpus Juris quoted in 
Gilligan v. City of Butte, 166 P. 
797, 808, 118 Mont. 350. 

Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Corpus Juris quoted 
in Gerdes v. Booth & Flinn, 150 A. 
483, 485, 300 Pa. 586. 

45 C.X p 657 note 7. 

34. Mont.—Corpus Juris quoted In 
Gilligan v. City of Butte, I 66 P. 
797, 808, 118 Mont. 350. 

Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Corpus Juris quoted 
in Gerdes v. Booth & Flinn, 150 A. 
483, 486, 300 Pa. 686. 

35. Mo.—Lloyd v. Alton R. Co., 159 
S.W.2d 267, 348 Mo. 1222. 

Mont.—Corpus Juris quoted. In Gilli¬ 
gan V. City of, Butte, 166 P. 797, 
808, 118 Mont. 350. ' 

N'.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 46 AL.R. 
380. 

Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Corpus Juris quoted 
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In Gerdes v. Booth & Flinn, 150 
A. 483, 485, 300 Pa. 586. 

45 C.X p 657 note 9. 

“Danger consists In the risk of 
harm, as well as the likelihood of it, 
and a danger calling for anticipa¬ 
tion need not be of more probable 
occurrence than less."—Smith v. 
Boston & M. R. R., 190 A. 697, 701, 
88 N.H. 430, affirmed 191 A. 833, 88 
N.H. 430—Tullgren v. Amoskeag 
Mfg. Co., 133 A. 4, 8, 82 N.H. 268, 46 
AL.R. 380. 

The test is not the ba].ance of prob¬ 
abilities, but the existence of some 
probability of sufficient moment to 
induce action to avoid it on the part 
of a reasonable mind. 

Miss.—Gulf Refining Co. v. Wil¬ 
liams. 185 So. 234, 183 Miss. 723. 
Mo.—Lloyd V. Alton R. Co., 159 S.W. 

2d 267. 348 Mo. 1222. 

N.H.—Smith v. Boston & M. R. R., 

190 A. 697, 88 N.H. 430, aflirmed 

191 A. 833, 88 N.H. 430. 

45 C.X p 657 note 9 [a]. 

36. N.Y.—O’Neill v. City of Port 
Jervis, 171 N.E. 694. 253 N.Y. 423 
—Lachaud v. Ely, 63 N.Y.S.2d 750. 
"Negligence does not exist unless 

there is a reasonable likelihood of 
danger as a consequence of the act 
complained of."—Herrick v. State, 
32 N.Y.S.2d 607, 177 Misc. 1009. 

37. U.S.—^Kataoka v. May Depart¬ 
ment -Stores Co., D.C.Cal., 28 P. 
Supp. 3, reversed on other grounds, 
C.C.A., Takashi Kataoka v. May 
Department Stores Co., 115 P.2d 
521, certiorari denied May Depart¬ 
ment Stores Co. v. Takashi Katao¬ 
ka, 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

Ind.—Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264—Cleveland, 
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ablySS probable.39 The probability of injury to an¬ 
other must be such that a duty arises either to re¬ 
frain from the act altogether or to do it in such 


manner that harm does not result.'^® 

On the other hand, it is not sufficient that injury 
is merely possible.^^ A person is not bound to fore- 


etc., R. Co. V. Clark, 97 N.E. 822, 
61 Ind.App. 392. 

—Kappliahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739. 
Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411—Falk v. Finkelman, 
168 N.E. 89, 268 Mass. 524—Stone 
V. Boston & A. R. Co., 51 N.E. 1, 
171 Mass. 536, 41 L.R.A. 794. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740. 

Mont.—Ooirpus Juris quoted in Gilli- 
gan V. City of Butte, 166 P.2d 797, 
803, 113 Mont. 350. 

N.C.—Hiatt V. Ritter, 25 S.E.2d 756, 
223 N.C. 262—Brady v. Southern 
R. Co., 23 S.E.2d 334, 222 N.C. 367. 
Pa.—Paulscak v. Hoebler, 198 A. 64'6, 
330 Pa. 184—Corpus Juris quoted 
In Gerdes v. Booth & Flinn, 150 A. 
483, 485, 300 Pa. 586. 

45 C.J. P 657 notes 10, 12 [a]. 

Iiikely in ordinary course of events 
Ark.—St. Louis-San Francisco Ry. 

Co., V. Ward, 124 S.W.2d 975, 197 
Ark. 620—St. Louis-San Francisco 
Ry. Co. V. Burns, 66 S.W.2d 1027, 
186 Ark. 921. 

Weight of likeUhood 

The test as respects foreseeability 
is the existence, in the situation at 
hand, of some real likelihood of some : 
damage and the likelihood of such 
appreciable weight and moment as 
to induce, or which reasonably 
should induce, action to avoid it on 
the part of a person of reasonably 
prudent mind.—Gulf Refining Co. v. 
Williams, 185 So. 234, 183 Miss. 723. 

Iiikeliliood not amounting to com¬ 
parative probability may be suffi¬ 
cient.—Gulf Refining Co. v. Williams, 
supra. 

Danger according to common ex¬ 
perience is required.—Illinois Cent. 
R. Co. V, Nichols, 118 S.W.2d 213, 173 
Tenn. 602—Rye v. City of Nash¬ 
ville, 156 S.W.2d 460, 25 Tenn.App. 
326. 

38. Mont.—Corpus Juris quoted in 

Gilligan v. City of Butte, 166 P. 
2d 797, 808, 118 Mont. 350. 

Pa.—^Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Corpus Juris quoted 
In Gerdes v. Booth & Flinn, 150 A. 
483, 485, 300 Pa. 586. 

Wis.—^Barnes v. Murray, 10 N.W.2d 
123, 243 Wis. 297—Osborne v. 

M:ontgomery, 234 N.W. 972, 203 

Wis. 223—Johan'son v. Webster 
Mfg. Co., 12,0 N.W. 832, 139 Wis. 
181. 

46 C.J: p 667 note 11. 

39- Ark.—St. Louis-San Francisco 
Ry. Co. V., Ward, 124 S,W.2d 976, 
197 Ark.. 520—St; Louis-San Fran¬ 
cisco Ry, Co. V. Burn?, 56 S.W.2d, 
1027, 186 Ark. 921. . i 

Iowa.—McGrean v. Bos Freight"! 


Lines, 36 N.W. 2d 374—KafCenberg- 
er V. Holle, 22 N.W.2d 804, 237 
Iowa 542—Kapphahn v. Martin Ho¬ 
tel Co., 298 N.W. 901, 230 Iowa 739 
—Butters v. Chicago, M. & St. P. 
R. Co., 243 N.W. 697, 214 Iowa 700 
—Cox V. Des Moines Electric Light 
Co., 229 N.W. 244, 209 Iowa 931. 
La.—^Anderson v. London Guarantee 
& Acc. Co., App., 3‘6 So.2d 741— 
O’Neill V. Hemenway, App., 3 So. 
2d 210—Caillier v. New Orleans 
Railway and Light Co., 120 So. 76, 
11 La.App. 93. 

Minn.—Ingerson v. Shattuck School, 
239 N.W. 667, 185 Minn. 16. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740—Columbus & G. 

R. , Co. V. Coleman, 160 So. 277, 172 

Miss, 514—Jabron v. State, 159 So, 
406, 172 Miss. 135—Williams v. 

Lumpkin, 152 So. 842. 169 Miss. 
146. 

N.T.—Dressier v. Merkel, Inc., 284 N. 
Y.S. 697, 247 App.Div. 300, affirmed 
4 N.E.2d 744, 272 N.Y. 574—Cough¬ 
lin V. Jones. 295 N.Y.S. 681, 162 
Misc. 843, reversed on other 
grounds 1 N.Y.S.2d 820, 165 Misc. 
204, determination reversed with¬ 
out opinion 6 N.Y.S.2d 363, 254 
App.Div. 854—Stanley v. F. W. 
Woolworth Co., 275 N.Y.S. 804. 153 
Misc. 665—Wentz v. J. J. New¬ 
berry Co., 273 N.Y.S. 449, 152 Misc. 
392, affirmed 280 N.Y.S. 824, 245 
App.Div. 790. 

N.C,—Brady v. Southern Ry. Co., 23 

S. E.2d 334, 222 N.C. 367, certiorari 
denied '63 S.Ct. 995, 318 U.S. 792, 
87 L.Ed. 1168, affirmed 64 S.Ct. 232. 
302 U.S. 476, 88 L.Ed. 239. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335. 

Pa.—Kimble v. Mackintosh Hemphill 
Co., 59 A.2d 68, 369 Pa. 4 61—Scur- 
field V, Federal Laboratories, 6 A. 
2d 559, 335 Pa. 145—Jacob v. City 
of Philadelphia. 6 A.2d 176, 333 Pa. 
6 § 4 —venzel v. Valley Camp Coal 
Co., 156 A. 240. 304 Pa. 242—Schaut 
V. Borough of St. Marys, 14 A.2d 
583, 141 Pa.Super. 388—Saladukas 
V. McKerns. Com.PL, 7 Sch.Reg. 
97. 

45 C.J. p 657 note 11. 

Judgment of reasonably prudent man 
Probability arises in law of negli¬ 
gence when viewed from standpoint 
of judgment of reasonably prudent 
man, as reasonable thing to b^ ex¬ 
pected.—Gulf Refining Co. v. Wil¬ 
liams, 185 So. 234, 183 Miss. 723— 
Shuptrine v. Herron, 1$0 So., 620, 182 
Miss. 316—Illinois Cent. R. Co. v. 
Bloodworth, 145 So. ,333, 166 Miss. 
602. 

Precautions of ordinary men 

(1) If there is some probal?ility of 
harm sufficiently serious that ordi¬ 
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nary men would take precautions to 
avoid it, then failure so to do is neg¬ 
ligence. 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294. 

Mo.—Lloyd V. Alton R Co., 169 S. 

W.2d 267, 348 Mo. 1222. 

N.H.—Sayfie v. Gordon, 59 A.2d 483, 
95 N.H. 182—Smith v. Boston & 
M. R. R., 190 A. 697, 88 N.H. 430, 
affirmed 191 A. 833, 88 N.H. 430— 
Tullgren v. Amoskeag Mfg. Co., 
133 A. 4, 82 N.H. 268, 46 A.L.R. 
380. 

(2) Duty as to precautions see su¬ 
pra § 4 b (2). 

(3) Precautions against injury 
generally see infra §§ 84-89. 

40. Pa.—Scurfield v. Federal Lab¬ 
oratories, 6 A.2d 559, 335 Pa. 145 
—Jacob V. City of Philadelphia, 6 
A.2d 176, 333 Pa. 584- 

41. U.S.—Southern Ry. Co. v. Bell, 
C.aA.Va., 114 F.2d 341. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Ward, 124 S.W.2d 9 75, 197 
Ark. 520—St. Louis-San Francisco 
Ry. Co. V. Burns, 66 S.W.2d 1027, 
186 Ark. 921. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739— 
Butters v. Chicago, M. & St. P. R. 
Co., 243 N.W. 597, 214 Iowa 700— 
Cox V. Des Moines Electric Light 
Co., 229 N.W. 244, 209 loyra 931. 
Minn.—Ingerson v. Shattuck School, 
239 N.W. 607, 185 Minn. 16. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740—Jabron v. State, 
159 So. 406, 172 Miss, 135. 

Mo.—^Williams v. Terminal R. Ass’n 
of St. Louis, 98 S.W.2d 651, 339 
Mo. 594, certiorari denied 57 S.Ct. 
611, 300 U.S. 669, 81 L.Ed. 875. 
N.H.—Smith v. Boston & M. R. R., 

190 A. 697, 88 N.H. 430, affirmed 

191 A. 833, 88 N.H 430. 

N.T.—Dressier v. Merkel, Inc., 284 N. 
Y.S. '697, 247 App.Div. 300, affirmed 
4 N.E.2d 744, 272 N.Y. 574. 

N.C.—Brady v. Southern Ry. Co., 23 
S.B.2d 334, 222 N.C. 367, certiorari 
denied 63 S.Ct 995, 318 U.S. 792, 87 
L.Ed. 1158, affirmed 64 S.Ct 232, 
302 U.S. 476, 88 L.Ed. 239. 

Or.—Waller v. Northern Pac. Ter¬ 
minal Co. of Or., 166 P.2d 488, 178 
Or. 274, certiorari denied 67 S.Ct 
46, 329 U.S. 742, 91 L.Ed. 640, re¬ 
hearing denied 67 S.Ct. 181, 329 U. 
S. 825, 91 L.Ed. 701. 

Pa.—^Kimble v. Mackintosh Hemphill 
Co., 69 A.2d 68, 359 Pa. 461—Scur- 
fleld V. Federal Laboratories, 6 A. 
2d 659, 336 Pa. 145—Jacob v. City 
of* Philadelphia, 6 A.2d 176, 333 
Pa. 584—Venzel v. Valley Camp 
Coal Co., 166 A. 240, 304 Pa. 242— 
Schaut V. Borough of St. Mary?^ 
14 A.2d 583, 141 Pa.Super. 388— 
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see and provide against casualties which are un¬ 
likely,42 wholly43 improbable,44 extraordinary,45 or, 

in the light of human experience, beyond the range 
of probability,45 or only remotely and slightly prob¬ 
able,47 or which would not occur except under cir¬ 
cumstances which are exceptional,48 unusual,49 or 
abnormal and a failure to anticipate or guard 
against a remote possibility of accident does not 
constitute actionable^^ negligence.^^ 


(c) Effect of Past Experience 

Where a particular result followed from past acts 
or omissions, one is charged with notice that a similar 
act or omission may produce a similar result. Where no 
Injury has resulted from a long-continued condition or 
course of conduct, one Is not bound to foresee that in¬ 
jury may result therefrom, unless the consequences might 
nevertheless reasonably have been foreseen. 

Where an act or omission has, on previous occa¬ 
sions, been followed by a particular result, one is 
charged with notice that a similar act or omission 


Saladukas v. McKerns, Com.Pl., 7 
Sch.Reg. 97. 

Va.—Dennis v. Odend’Hal-Monks Cor¬ 
poration, 28 S.E.2d 4. 182 Va. 77. 

45 C.J. p 655 note 1 [a, p 657 note 12. 

“It is not sufficient to constitute 
negligence that a party knew there 
might be danger in doing a given 
act, if he did not know positively 
that such act was dangerous.”— 
Northcutt V. Magnolia Petroleum 
Co.. Tex.Civ.App., 90 S.W.2d 632, 635, 
error refused—San Angelo Water, 
etc., Co. V. Anderson, Tex.Civ.App., 
244 S.W. 671. 672. 

42. U.S.—Merritt v. Interstate 
Transit Lines, C.C.A.Iowa, 171 F. 
2d '605—Kataoka v. May Depart¬ 
ment Stores Co., D.C.Cal., 28 P. 
Supp. 3, reversed on other grounds 
45 C.J. p 655 note 1 [a] p Cio7 note 12. 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 115 F.2d 521, cer¬ 
tiorari denied May Department 
Stores V. Takashi Kataoka, 61 S. 
Ct. 739. 312 U.S. 700, 85 L.Ed. 1134. 
Cal.—Solomon v. Red River Lumber 
Co., 206 P. 498, 56 Cal.App. 742. 
Ind.—Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264—Cleveland, 
etc., R. Co. v. Clark, 97 N.E. 822, 
61 Ind.App. 392. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739— 
Butters v, Chicago, M. & St. P. R. 
Co., 243 N.W. 597, 214 Iowa 700. 
Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411—Falk v. Finkelman, 
168 N.E. 89, 268 Mass. 524—Stone 
V. Boston & A. R. Co., 51 N.E. 1, 
171 Mass. 536, 41 L.R.A. 794. 
K.C.—Hiatt V. Ritter, 25 S.E.2d 756, 
223 N.C. 262—Brady v. Southern R. 
Co., 23 S.E.2d 334, 222 N.C, 367. 

43. U.S.—Southern Ry. Co. v. Belh 
C.C.A.Va., 114 P.2d 341. 

Va.—Dennis v. Odend’Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va. 
77. 

44. Iowa.—Kapphahn v. Martin Ho¬ 
tel Co., 298 N.W. 901, 230 Iowa 739. 

Miss.—Gulf Refining Co. v. Williams, 
185 So. 234, 183 Miss. 723—Illinois 
Cent. R. Co. v. Bloodworth, 146 So. 
333, 166 Miss. 602. 

45 C.J. p 655 note 1 [a], 

45 . Miss.—Gulf Refining Co. v. Wil¬ 
liams, 185 So. 234, 183 Miss. 723 


—Illinois Cent. R. Co. v. Blood- 
worth. 145 So. 333, 166 Miss. 602. 

46. Ohio.—Gedeon v. East Ohio Gas 
Co., 190 N.E. 924, 128 Ohio St. 335. 

47. Iowa.—Kapphahn v. Martin Ho¬ 
tel Co., 298 N.W. 901, 230 Iowa 
739. 

Mass.—Buda v. Foley, 19 N.B.2d 537, 
302 Mass. 411—Falk v. Finkelman, 
re8 N.E. 89. 268 Mass. 524—Stone 
V. Boston & A. R. Co., 51 N.E. 1, 
171 Mass. 636, 41 L.R.A. 794. 

N.C.—Hiatt V. Ritter, 25 S.E.2d 756. 
223 N.C. 262—Brady v. Southern 
R. Co., 23 S.E.2d 334. 222 N.C. 367. 

45 C.J. p 657 note 12 [a]. 

4a U.S.—McHugh V. National Lead 
Co., D.C.Mo., 60 F.Supp. 17. 

Mo.—Lawson v. Higgins, 169 S.W.2d 
881, 350 Mo. 1066—^Pietraschke v. 
Pollnow, App., 147 S.W.2d 167. 

Va.—Dennis v. Odend’Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va. 
77—Virginia Iron, Coke & Coal Co. 
V. Hughes* Adm’r, 88 S.E. 88, 118 
Va. 731. 

45 C.J. P 669 note 27. 

Event which might happen once in 

lifetime or perhaps twice in century 

La.—Anderson v. London Guarantee 
& Acc. Co., App., 36 So.2d 741— 
Cassanova v. Paramount-Richards 
Theatres, App., 11 So.2d 238, an¬ 
nulled on other grounds 16 So.2d 
444, 204 La. 813—Riche v. Thomp¬ 
son, App., 6 So.2d 566—New Or¬ 
leans & N. E. R, Co. V. McEwen, 
22 So. 676, 49 La.Ann. 1184, 38 L. 
R.A. 134. 

Tenn.—Illinois Cent. R, Co. v, Nich¬ 
ols, 118 S.W.2d 213, 173 Tenn. 602. 

49. Ind. — Daugherty v. Hunt, 38 N. 
E.2d 260, 110 Ind.App. 2'64—Cleve¬ 
land, etc., R. Co. V. Clark, 97 N.E. 
822, 51 Ind.App. 392. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739. 

Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411—Falk v. Finkelman, 
168 N.E. 89, 268 Mass. 624—Stone 
V. Boston & A. R. Co., 61 N.E. 1, 
171 Mass. 536, 41 L.R.A. 794. 

Miss.—Gulf Refining Co. v. Wil¬ 
liams, 185 So. 234, 183 Miss. 723— 
Illinois Cent. R. Co. v. Bloodworth, 
145 So. 333, 166 Miss. 602. 

N.T.—Futterer v. Saratoga Ass’n for 
Improvement of Breed of Horses, 
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31 N.Y.S.2d 108, 262 App.Div. 675— 
Booth V. Sears, Roebuck & Co., 68 
N.Y.S.2d 26. 

N.C.—Hiatt V. Ritter, 25 S.E.2d 756, 
223 N.C. 262—Brady v. Southern R. 
Co., 23 S.E.2d 334, 222 N.C. 367. 
Pa.—Gerdes v. Booth & Flinn, 150 
A. 483, 300 Pa. 586—Johnston v. 
Pennsylvania R. Co., 4 A.2d 639, 
135 Pa.Super. 45. 

15 C.J. p 655 note 1 [a], p 868 note 
77. 

50. N.Y.—Futterer v. Saratoga 
Ass’n for Improvement of Breed 
of Horses, 31 N.Y.S.2d 1 O 8 , 262 
App.Div. 675—Booth v. Sears, Roe¬ 
buck & Co., 68 N.Y.S.2d 26. 

51. N.Y.—Demjanik v. Kultau, 274 
N.Y.S. 387, 242 App.Div. 255. 

Pa.—Camp v. Allegheny County, 106 
A. 314, 263 Pa. 276. 

A failure to take special precau¬ 
tions against a danger that is onl^ 
remotely possible is not negligence. 
—Carter v. Yardley & Co., 64 N.E.2d 
693, 319 Mass. 92, 164 A.L.R. 559— 
Marengo v. Roy, 63 N.E.2d 893, 318 
Mass. 719. 

52. La.—Wilson, Zurich General Ac¬ 
cident & Liability Ins. Co., Inter¬ 
veners, v. National Casualty Co., 
App., 191 So. 574. 

Miss.—Corpus Juris cited in Gulf Re¬ 
fining Co. V. Williams, 185 So. 234, 
236, 183 Miss. 723—Shuptrine v, 
Herron, 180 So. 620, 182 Miss. 315— 
Illinois Cent. R. Co. v. Bloodworth, 
145 So. 333, 166 Miss. 602. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35, 357 
Mo. 808—Guthrie v. City of St. 
Charles, 152 S.W.2d 91, 347 Mo. 
1176. 

N.Y.—Wildman v. City of New York, 

3 N.Y.S.2d 37, 254 App.Div. 591, 
appeal denied Wildman v. Board of 
Education, City of New York, 18 
N.E.2d 323, 279 N.Y. 706—Lane v. 
City of Buffalo, 250 N.Y.S. 679, 232 
App.Div. 334—^Fowler v. State, 78 
N.Y.S.2d 860, 192 Misc. 16—Root 
V. State. 40 N.Y.S.2d 576, 180 Misc. 
206—Trimble v. State, 26 N.Y.S.2d 
633, 176 Misc. 70, reversed on other 
grounds 32 N.Y.S.2d 605, 263 App. 
Div. 233—Betts v. State, 64 N.Y. 
S.2d 476—Rothstein v. Monette, 17 
N.Y.S.2d 369. 
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may produce a similar result,^3 even though such 
result has followed in only a small percentage of 
csisesM On the other hand, if a certain course of 
conduct has been pursued, or a certain condition has 
existed for a considerable time without causing any 
injury, one is not bound to foresee that injury may 
result therefrom,and even an accident in connec¬ 
tion with a certain appliance is not sufficient to put 
the person maintaining it on notice that another 
accident of an entirely different kind is likely 
but, if the consequences might reasonably have been 
foreseen or anticipated, the fact that a similar ac¬ 
cident has never before happened,^? or that few 
such accidents are recorded,®^ does not necessarily 
repel the charge of negligence. 


§ 5 

(d) Actual Result of Act or Omission; Ret¬ 
rospect 

Negligence is to be Judged as of the time of the oc¬ 
currence, and not in retrospect thereafter; the actual 
result of an act or omission is not controlling in deter¬ 
mining whether it was negligent, and a person, in order 
to be negligent, need not have been able to anticipate 
the particular consequences of his act or omission. 

Negligence is not a matter to be judged after the 
occurrence,59 but the existence of negligence in a 
given situation must be determined on the facts 
as they appeared at the time;®^ foresight, not ret¬ 
rospect, is the standard of diligence,and the con¬ 
duct of one charged with negligence is not to be 
tested by his knowledge and experience after the 
event .62 Likewise, the actual result of an act or 
omission is not controlling in determining whether 
or not it was negligent;®^ nor is the duty of the 
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53. Pa,—Muller v. A. B. Kirsch- 
baum Co-, 148 A. 851, 298 Pa. 660. 

45 C.J. p 658 note 14. 

54. Mich.—Gerkin v. Brown, etc., 
Co., 143 N.W. 48, 177 Mich. 45, 61, 
48 L.R.A..N.S., 224. 

45 C.J. P 658 note 15. 

55. La.—Cassanova v. Paramount- 
Richards Theatres, App., 11 So.2d 
238, annulled on other grounds 16 
So.2d 444, 204 La. 813—Caillier v. 
New Orleans Ry. & Light Co., 120 
So. 76, 11 La.App. 93. 

45 C.J. P 658 note 22. 

56. N.T.—Haleem v. Gold, 167 N. 

T.S. 907. 

45 C.J. p 659 note 23. 

67. U.S.—Holder v. St. Louis-San 
Francisco Ry. Co., C.A.Tenn,, 172 
P.2d 217—Johnson v. Kosmos Port¬ 
land Cement Co., C.C.A.Ky., 64 F.2d 
193. 

Iowa,—Doyle v. Chicago, St. P. & K. 
C. Ry. Co., 42 N.W. 555, 77 Iowa 
607, 4 L.R.A. 420. 

Mo.—Corpus Juris cited in Guthrie 

V. City of St. Charles, 152 S.W-2d 
91, 98, 347 Mo. 1175. 

45 C.J. P 660 note 31. 

“Danger may be present although 
Injury has not yet occurred.” 

U.S.—E. L DuPont De Nemours & 
Co. V. Wright, C.C.A.Ky., 146 F.2d 
765, 7'68, certiorari denied 65 S.Ct. 
1017. 324 U.S. 873, 89 L.Ed. 1426 
—Johnson v. Kosmos Portland 
Cement Co.. C.C.AKy., 64 F.2d 193, 
196. 

68. Mo.—Schneiter v. City of Chil- 
licothe, 107 S.W.2d 112, 232 Mo. 
App. 338. 

59. Mo.—^Panke v. Shannon, 2'!2 S. 

W. 2d 792, 357 Mo. 1195—Guthrie v. 
City of St. Charles. 152 S.W.2d 91, 
347 Mo. 1175—Lotta v. Kansas 
City Public Service Co., 117 S.W.2d 
296, 342 Mo. 743. 

Wash.—Winsor v. Smart's Auto 
Freight Co., 171 P.2d 251, 26 Wash. 


2d 383—Peterson v. Betts, 165 P. 
2d 95. 24 Wash.2d 376. 

60. Mo.—Lotta v. Kansas City Pub- 
lio Service Co., 117 S.W.2d 296, 342 
Mo. 743. 

Pa.—Kirr v. Suwak, 9 A.2d 735, 336 
Pa. 561. 

Becogfultion of risks as unreasonable 
In determining whether a defend¬ 
ant should recognize the risks in¬ 
volved in his conduct as being un¬ 
reasonable, only those circumstances 
which he perceives, or should per¬ 
ceive, at the time he acts or fails 
to act are to be considered.—Engle- 
hardt v. Philipps, 23 N.E.2d 829, 136 
Ohio St. 73—^Koch v. Cincinnati St. 
Ry. Co., 37 N.E.2d 222, 68 Ohio App. 
33. 

61. Pa.—Schutzer v. Edward Smith 
Coal & Ice Co., Com.Pl., 48 Lack. 
Jur. 17. 

Wash.—Winsor v. Smart's Auto 

Freight Co., 171 P.2d 251, 25 Wash. 
2d 383—Peterson v. Betts, 165 P.2d 
95. 24 Wash.2d 376. 

“No person’s foresight is required 
to be as good as a similar person’s 
hindsight.”—Kirr v. Suwak, 9 A.2d 
735, 738, 336 Pa. 661. 

“Negligence is not determined by 
what any one looking back after the 
accident sees should have been done, 
but by what the ordinarily careful 
man under circumstances existing 
before the accident would foresee 
and deem should be done.”—^Wilford 

V. Cooper, 98 S.W.2d 39, 40, 266 Ky. 
64. 

62. Conn.—^Pleasure Beach Park Co. 
V. Bridgeport Dredge & Dock Co., 
165 A. 691, 116 Conn. 496. 

N.T.—^Halverson v. 662 West 149th 
Street Corporation, 47 N.E.2d 684, 
290 N.T. 40, motion granted 49 N. 
E.2d 626, 290 N.T. 670—Greene v. 
Sibley, Lindsay & Curr Co., 177 N. 
E. 416, 257 N.T. 190—Coughlin v. 
Jones, 296 N.T.S. 681, 162 Misc. 
843, reversed on other grounds 1 N. 
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Y.S.2d 820, 165 Mlse. 204, deter- 
mination reversed without opinion 
6 N.T-S.2d 363, 264 App.Div. 854— 
Wentz V. J. J. Newberry Co., 273 
N.T.S. 449, 152 Misc, 392, affirmed 
280 N.T.S. 824, 245 App.Div. 790. 
Reason for rule 

Knowledge thus gained might re¬ 
quire a care and a provision which he 
could not reasonably be expected to 
put forth before the event.—^Pleas¬ 
ure Beach Park Co. v. Bridgeport 
Dredge & Dock Co., 165 A. '691, 116 
Conn. 496. 

63. U.S.—McHugh V. National Lead 
Co., D.C.Mo., 60 F.Supp. 17. 

Ga.—Corpus Juris cited in McCrory 
Stores Corporation v. Ahern, 15 S. 
E.2d 797, 799, 65 Ga.App. 334. 

Pa.—Kirr v. Suwak, 9 A.2d 735, 336 
Pa. 561—Badera v. Goeringer, Com. 
Pl„ 36 Luz.Leg.Reg. 11. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Humphrey v. Twin 
State Gas & Electric Co., 139 A. 
440, 100 Vt. 414, 56 A.L.R. 1011. 
Wash.—Burr v. Clark, 190 P.2d 769, 
30 Wash.2d 149—Corpus Juris 

quoted in Ullrich v. Columbia & C. 
Ry. Co., 66 P.2d 853, 854, 189 Wash. 
668 . 

45 C.J. p 660 note 33. 

Happening of accident as not author¬ 
izing presumption of defendant’s 
negligence see infra § 220. 
Negligence must be predicated on 
what should have been anticipated^ 
and not on what happened. 

Minn.—Bragg v. Dayton Co., 4 N.VT. 
2d 320, 212 Minn. 491—Dunham V. 
Hubert W. White. Inc., 279 N.W. 
839, 203 Minn. 82. 

Mo.—Panke v. Shannon, 212 S.W.2d 
792. 357 Mo. 1195—Ilgenfritz v. 
Missouri Power & Light Co., 101 
S.W.2d 723, 340 Mo. 648—Willies 
V. Terminal R. Ass’n of St. Louis, 
98 S.W.2d 651, 339 Mo. 694, cer¬ 
tiorari denied 67 S.Ct. 611, 300 U. 
S. 669, 81 L.Ed. 876— ^McCollum t. 
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§ 5 


person doing or omitting an act to be estimated by 
what, after an injury has occurred, then first ap¬ 
pears to be a proper precaution.^4 Negligence can 
never be established merely by showing that had 
the actor acted otherwise no accident would have 
happened, the fact that after an accident has 
happened it can then be shown how it could have 
been prevented or avoided,®^ or by the fact that the 
person charged failed to exercise that degree of 
care which would have prevented the injury.®^ 
The question of negligence must be determined ac¬ 
cording to what should reasonably, or in the exer¬ 
cise of ordinary prudence, have been anticipated, 

Winnwood Amusement Co., 59 S. 

W.2d 693, 332 Mo. 779—Perringer 
V. Lynn Food Co.. App., 14S S.W. 

2d 601. 

64. U.S.—McHugh v. National Lead 
Co.. D.C.Mo., 60 F.Supp. 17. 

G-a.—Corpus Juris cited in McCrory 
Stores Corporation v. Ahern, 15 
S.E.2d 797, 799, 65 Ga.App. 334. 

Mo.—Lawson v. Higgins, 169 S.W.2d 
881, 350 Mo. 1066—Pietraschke v. 

Pollnow, App., 147 S.W.2d 167. 

NlT.—Halverson v. 562 West 149thL 
Street Corporation, 47 N,B.2d 685, 

• 290 N.T. 40, motion granted 49 N. 

E.2d 625, 290 N.Y. 670—Greene v. 

Sibley, Lindsay & Curr Co., 177 N. 

‘ E. 416, 257 N.T. 190—Wentz v. J. 

J. Newberry Co., 273 N.Y.S. 449, 

152 Misc. 392, affirmed 280 N.Y.S. 

824, 245 App.Div. 790. ' 

Va.—Cashell v. Southern Ry. Co.,' 147 
S.B. 209, 152 Va. 335. 

Wash.—Burr v. Clark, 190 P.2d 769, 

30 Wash.2d 149—Corpus Juris 
quoted in Ullrich v. Columbia & C. 

Ry. Co., 66 P.2d 853, 854, 189 Wash. 

' 668 . 

•45 C.J. p 660 note 34. 

‘6S. UiS.—Eckenrode v, Pennsyl¬ 

vania R. Co., D.C.Pa., 71 F.Supp. 

764. 

45 C.J. p 660 note 34. 

60. Ala.—Roberts v. Alabama Great 

Southern R. Co., 25 So.2d 509, 250 
Ala. 629—Louisville & N. R. Co. v. 

Finlay, 185 So. 904, 237 Ala. 116— 

Smith V. Western Ry. Co., 8 So. 

754, 91 Ala. 455, 11 L.R.A. 619, 24 
Am.S.R. 929. 

La.—^Wilson, Zurich General Acci¬ 
dent & Liability Ins. Co., Inter¬ 
veners, v. National Casualty Co., 

App., 191 So. 574. 

ilo.—Mann v., Pulliam, 127 S.W.2d 
426, 344 Mo. 543—Bauer v. Wood, 

154 S.W.2d 356, 236 Mo.App. 266. 

N.Y.—Lane v. City of Buffalo, 250 
N.Y.S. 579, 232 App.Div. 334. 

>Vash.—^Winsor v. Smart's Auto 
Freight Co., 171 P.2d 251, 25 Wush. 

2d 383—Peterson v. Betts, 165 P. 

2d 95, 24 Wash.2d 376. 

46 C.J. p'660 note 34. 

*‘Neg-ligence is to be determined by 

Considering the reasonableness of | 


before the accident, as likely to happen the prop¬ 
er inquiry is' not whether the accident might have 
been avoided if the one charged with negligence had 
anticipated its occurrence, but whether, taking the 
circumstances as they then existed, he was negli¬ 
gent in failing to anticipate and provide against the 
occurrence.®^ 

Accordingly, it is not necessary that the person 
charged with negligence should have been able to 
anticipate or foresee the particular consequences, or 
the precise injuries which have been sustained in 
consequence, of his act or omission, or the particu¬ 
lar manner in which the accident occurred,*^® but the 

Nash, C.C.A.Mich., 164 F.2d 657— 
Pease v. Sinclair Refining Co., C. 
C.A.N.Y., 104 F.2d 183, 123 A.L.R. 
933—Sinram v. Pennsylvania R. 
Co., C.C.A.N.Y., 61 F.2d 767—Mc¬ 
Hugh V. National Lead Co., D.C. 
Mo., 60 F.Supp. 17. 

Conn.—Przwgocki v. Wikris, 34 A.2d 
879, 130 Conn. 419—Orlo v. Con¬ 
necticut Co., 21 A.2d 402, 128 Conn. 
231. 

Ga.—Mathis v. Mathis, l55 S,E. 88, 
42 Ga.App. 1. 

Idaho.—Lurkland v. Oregon Short 
Line R. Co., 58 P.2d 773, 56 Idaho 
73. 

Ind.-^Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264. 

Iowa.—McGrean v. Bos Freight 
Lines, 3'6 N.W.2d 374—Kaffenberg- 
er V. Holle, 22 N.W.2d 804, 237 
Iowa 542—Burke v. Creamery 
Package Co., 102 N.W. 793, 126 
Iowa 730, 106 Am.S.R. 377—Doyle 
V. Chicago, St. P. & K. C. Ry. Co., 
42 N.W. 555, 77 Iowa 607, 4 L.RA. 
420. 

Kan.—Mason v. Banta, 201 P.2d 654, 
166 Kan. 445—^Frazier v. Cities 
Service Oil Co., 157 P.2d 822, 159 
Kan. 655. 

Miss.—City of Greenville v. Laury, 
159 So. 121, 172 Miss. 118—Cum¬ 
berland Telephone & Telegraph Co. 
V. Woodham, 54 So. 890, 99 Miss. 
318. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35, 367 
Mo. 808—State ex rel. Emery, 
Bird, Thayer Dry Goods Co. v. 
Shain, 154 S.W.2d 775, 348 Mo, 
650—Guthrie v. City of St. Charles, 
152 S.W.2d 91. 347 Mo. 1175— 

Schneiter v. City of Chillicothe, 
107 S.W.2d 112, 232 Mo.App. 338— 
McWhorter v. Dahl Chevrolet Co., 
88 S.W.2d 240, 229 Mo.App. 1090. 
Neb.—^McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

N.H.—Chiuchiolo v. New England 
Wholesale Tailors, 160 A. 640, 84 
N.H. 329. 

N.Y.—Poplar v. Bourjois, Inc., SON- 
E.2d 334, 298 N.Y. 62—Palsgraf v. 
Long IMand R. Co., 162 N.E. 99, 


the foresight used, not by what could 
have been avoided by now employing 
aftervision.”—Federal Ins. Co. v. 
Herreshoff Mfg. Co., D-C.R.!., 6 F. 
Supp. 827, 829. 

67. Ga.—Richardson v. Pollard, 196 
S.E. 199. 57 Ga.App. 777. 

68. Ga.—Corpus Juris cited ia Mc¬ 
Crory Stores Corporation v. Ahern, 
15 S.E.2d 797. 799, 65 Ga.App. 334. 

Ky.—Wilford v. Cooper, 98 S.W.2d 
39, 266 Ky. 64. 

La.—^Wilson, Zurich General Acci¬ 
dent & Liability Ins. Co., interven¬ 
ers, V. National Casualty Co., App., 
191 So. 574. 

Mo.—Mann v. Pulliam, 127 S.W.2d 
426. 344 Mo. 543—Baiier v. Wood, 
154 S.W.2d 356, 236 Mo.App. 266. 
N.Y.—Lafie v. City of Buffalo, 250 
N.Y.S. 579, 232 App.Div. 334. 

Wash.—Burr v. Clark, 19>0 P.2d 769. 
30 Wash.2d 149—Corpus Juris 
quoted in Banks v. Seattle School 
Dist. No. 1 of Seattle, King Coun¬ 
ty, 80 P.2d 835, 836, 196 Wash. 321 
—‘Corpus Juris quoted in Ullrich v. 
Columbia & C. Ry. Co., 66 P.2d 853, 
854, 189 Wash. 6'68, 

45 C.J. p 660 note 35. 

“The existence of actionable negli-, 
gence depends, not upon what actual¬ 
ly happened, but upon what reason¬ 
ably might have been expected to 
happen. Unless it be shown that a 
prudent man, situated as the defend¬ 
ant was at the time of his alleged 
default, knowing what he knew or 
should have known, would have re¬ 
garded injury to the plaintiff or to 
one of the class to which he belonged 
as likely to result from the act or 
omission complained of, actionable 
negligence is not made out.”— 
Humphrey v. Twin State Gas & Elec¬ 
tric Co., 139 A. 440, 444, 100 Vt. 414, 
56 A.L.R. 1011. 

69* U.S.—McHugh V. National Lead 

Co., D.C.Mo., 60 F.Supp. 17. 

Mo.—Lawson v. Higgins, 169 S.W.2d 
881, 350 Mo. .1066—Pietraschke v. 
Pollnow, App., 147 S.W.2d 167. 

70. . U.S^—^Munsey v. Webb, App.D. 
G, 34, S.Ct.. 44, 231 U.S. 1^0, 58 L. 
Ed. 162—^Consunaers Power Co. v., 
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question is whether or not the general type of dan¬ 
ger or harm was foreseeable'^^ by an ordinary^s or 
prudent'^S man in the position of the person charged, 
and it is sufficient that the latter should, in the ex¬ 
ercise of ordinary care or prudence,have antici¬ 
pated or foreseen that some injury would be likely 
to result from his conduct^^ A person is not re¬ 
lieved of liability by the fact that the injury is great¬ 
er than he anticipated^® or than ordinarily could 
have been foreseen. 

(e) Anticipation of Attempt of Another to 
Rescue or Protect 

One voluntarfly undertaking a dangerous thing or 
placing himself in a dangerous situation Is not bound to 
anticipate that another will be injured in endeavoring to 
protect or rescue him. 


$ 5 

One who voluntarily undertakes to do a thing 
which is dangerous or places himself in a situation 
of danger is not bound to anticipate that another 
person, on discovering his danger, will endeavor to 
protect or rescue him and be injured in so doing. 

d. Time to Discover or Hemedy Defect 

One is not negligent in failing to discover and remedy 
a defect or danger in his property which has not existed 
long enough to charge him with the duty of discovering 

It. 

One is not chargeable with negligence in failing 
to discover and remedy a defect or danger in his 
property which has not existed for a sufficient time 
to charge him with the duty of discovering it;'^9 but 
long-continued neglect has been held such construc¬ 
tive notice as to fix liability.®® What constitutes 
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248 N.T. 339, 59 A.L.R. 1253, rear¬ 
gument denied 164 N.E. 564, 249 
N.Y. 511—Robert v. United States 
Shipping Board Emergency Fleet 
Corporation, 148 JST.E. 650, 240 N. 
Y. 474—Condran v. Park & Tilford, 
107 N.E. 565, 213 N.Y. 341—Ab¬ 
bott V. New York Public Library, 
32 N.Y.S.2d 963, 263 App.Div. 314— 
Excelsior Ins. Co. of New York 

V, State, 37 N.Y,S.2d 378, 178 Misc. 
1079, reversed on other grounds 67 
N.Y.S.2d 60, 269 App.Div. 464, re¬ 
argument ordered 66 N,E.2d 176, 
295 N.Y, 775, reargument ordered 
69 N.E.2d 481, 296 N.Y, 631, and 
opinion amended on other grounds 
64 N.Y.S.2d 174, 270 App.Div. 1058, 
and affirmed 69 N.E.2d 653, 296 
N.Y. 40—Daniels v. Firm Amuse¬ 
ment Corporation, 285 N.Y.S. 657, 
158 Misc. 251—Gleason v. Hillcrest 
Golf Course, 265 N.Y.S. 886, 148 
Misc. 246. 

N.C.—^V^^atson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 

Wash.—Berglund v. Spokane Coun¬ 
ty, 103 P.2d 355, 4 Wash.2d 309. 
Wis.—Masek v. Bubenheimer, 281 N. 

W, 924, 229 Wis. 194—E. L, Chest¬ 
er Co. V. Wisconsin Power & Light 
Co., 247 N.W. 861, 21X Wis. 168. 

45 C.J. P 660 note 37-99. 

Anticipation of particular injury as 
element gr test .of probable cause 
see infra § 109. 

It is not a necessary element of 
negligence that one charged with it 
should have been able to anticipate 
the precise injury sustained.—Ather¬ 
ton V. Goodwin, 180 P.2d 296, 1'63 
Kan. 22—Rowell v. City of Wichita, 
176 P.2d 590, 162 Kan. 294. 

Poreseeability of injury to plaintiff 

It is not necessary that injury to 
plaintiff himself be foreseeable;, it 
is enough that the act in question 
may, in all human probability, pro¬ 
duce harm to persons similarly situ-; 
ated.—Gedeon v. East Ohio Gas Co.,. 
190 N.E. 924, 128 Ohio St. 336. 


Particular means producing danger 
When thing done produces imme¬ 
diate danger of injury and is sub¬ 
stantial factor in bringing it about, 
author thereof, in order to be liable, 
need not have had in mind particu¬ 
lar means by which potential force 
which he created might be vitalized 
into injury.—E. 1. DuPont De Nem¬ 
ours & Co. V. Wright, C.C.A.Ky., 146 
F.2d 765, certiorari denied 65 S.Ct. 
1017, 324 U.S. 873, 89 L.Ed. 3426— 
Johnson v. Kosmos Portland Cement 
Co., aC.A.Ky., 64 F.2d 193. 

71. U.S.—Consumers Power Co. v. 
Nash, O.C.A.Mich., 164 P.'2d 657. 

Wash.—Berglund v. Spokane County, 
103 P.2d 35:5, 4 Wash.2d 309. 
Similar damage to same class of per¬ 
sons 

U.S.—Sinram v. Pennsylvania R. Co., 
C.C.A.N.Y., -61 F,2d 767. 

72. Conn.—Przwgocki v, Wikris, 34 
A.2d 879, 130 Conn. 419—Orlo v. 
Connecticut Co., 21 A.2d 40.2, 128 
Conn. 231. 

73. ' Conn.—Przwgocki v. Wikris, 34 
A.2d 879, 130 Conn. 419. 

74. U.S.—Munsey v. Webb, App.D.C., 

. 34 S.Ct. 44, 231 U.S. 150, 68 L.Ed. 

162—Pease v. Sinclair Refining Co., 
C.C.A.N.Y., 104 F.>2d 183, 123 A.L.R. 
933. 

Miss.—City of Greenville v. Laury, 
159 So. 121. 172 Miss, 118—Cumber-' 
land Telephone & Telegraph Co. v. 
Woodham, 54 So. 890, 99 Miss. 318. 
N.H.-r-Chiuchiolo v. New England 
Wholesale Tailors, 150 A, 540, 84 
N.H. 329. 

N'Y.—Palsgraf v. Long Island R. Co., 
163 N.E. 99, ,248 N.Y. 339, 69 A.L. 
R. 1253, reargument denied 164 N. 

, El. 564, ,249, N.Y. 6X1—Robert v. 
United States Shipping , Board 
Emergency Fleet Corporation, 148 
N.E. 650, 240 N.Y. 474—Condran v. 
Park & Tilford, 107 N.E. 665, 213, 
N.Y. 341—^Abbott v.,New York Pub¬ 
lic Library, 32 N,Y.S.2d 963, 263 
App.Div. 314 — ^Daniels v. Firm 
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Amusement Corporation. '285 N.Y.S. 
6'o7, 158 Misc. 251—Gleason v. Hill- 
crest Golf Course, 265 N.Y.S. 886, 
. 148 Misc. 246. 

N.'C.—Watson v. Warsaw Const. Co., 
150 S.E. 20, 197 N.C. 586. 

Pa.—Badera v. Goeringer, Com.Pl., 86 
Luz.Leg.Reg. 11. 

Wis.—Masek v. Bubenheimer. 281 N. 
W. 924, 229 Wis. 194—E. L. Chester 
Co. V. Wisconsin Power & Light 
Co., 247 N.W. 861, 211 Wis. 158. 

45 C.J. p 660 note 37-99. 

Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374—Kaffenberger 

V. Holle, 22 N.W.2d 804, 337 Iowa 
542—Burke v. Creamery Package 
Co., 102 N.W. 793. 12 6 Iowa 730, 
106 Am.S.R. 377—Doyle v. Chicago, 
St. P. & K.: C.' Ry. Co., 42 N.W. 555, 
77 Iowa 607, 4 L.R.A. 420. 

j 45 C.J. p 660 note 37-99. • 

75. U.S.—McHugh V. National Lead 
I Co„ D.C.Mo., 60 F.Supp. 17. 

76. Ind.—Daugherty v. Hunt, 38 N. 
E.2d 250, 110 Ind.App. 264. 

Kan.—Mason v. Ban la, 201 P.2d 654, 
166 Kan. 445—'EYazier v. Cities 
Service Oil Co., 157 P.'2d 822, 1'59 
Kan. 655. 

77. N.Y.—Poplar v. Bourjois, Inc., 
80 N.E.2d 324, 298 N.Y. 62. 

78. Iowa.—Saylor v. Parsons, 98 N. 

W. '500, 122 Iowa 679, 684, 101 Am. 
S.R. 283, 64 L.B.A. 642. 

'45 C.J. p 661 note 31. 

Duty with respect to persons at¬ 
tempting to save others from in¬ 
jury see infra § 63. 

79. Mo.—Corpus Juris cited in Mc- 
Graw V. Thompson, 184 S.W.2d 994, 

, 997, 353 Mp. 856—Corpus Juris cit¬ 
ed in Monsour v. B^celsior Tobacco 
Co., App., 115 S.W..2d 219, 222. 

45 C.J. p 659 note '25, p 661 notes 1- 
28, 

Buildings or other structures see in¬ 
fra § ,81. 

80. Cal.; — Boyce V. San* Diego IJiffh 
School District of San Diego .Coun¬ 
ty, 10 P.2d 62, 215 Cal. 29.3—Ohran 
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sufficient time to discover a defect or danger must ity because he neither knew nor was chargeable with 
depend on the circumstances of each case,^i and a notice of the other cause.^3 
reasonable time is afforded.^^ 

§ 6. -Injury to Person Complaining Gen- 

e. Concurring Causes erally 

A person negligent as to one of concurring causes of 

an Injury cannot escape liability because he neither knew Injury or damage to the person complaining Is an 

nor v^s chargeable with notice of the other cause. essential element of actionable negligence. 

Where an injury is the result of concurring caus- Injury or damage to the person complaining is 
es, in respect of one of which the person sought to an essential element of actionable negligence,^4 
be charged was negligent, he cannot escape liabil- since, as discussed infra § 175, even though an act 


T. Tolo County, 104 P.2d 700, 40 
Cal.App.2d 298. 

81. Pa.—Markovich v. Jefferson Coal 
& Coke Corporation, 22 A.2d 65, 
146 Pa.Super. 108. 

45 C.J. p 65'5 note 95. 

“What will amount to sufficient 
time depends upon the circumstances 
of the particular case, and involves 
consideration of the nature of the 
danger, the number of persons like¬ 
ly to be affected by it, the diligence 
required to discover or prevent it, op¬ 
portunities and means of knowledge, 
the foresight which a person of ordi¬ 
nary care and prudence would be ex¬ 
pected to exercise under the circum¬ 
stances, and the foreseeable conse¬ 
quences of the conditions."—Moore v. 
American Stores Co., 182 A. 436, 440, 
169 Md. 541. 

PartictUar circumstances include 
the place where the dangerous con¬ 
dition exists, population of the neigh¬ 
borhood, and the possibility of injury 
to persons in the vicinity.—Marko¬ 
vich V. Jefferson Coal & Coke Cor¬ 
poration, 22 A,2d 65, 146 Pa.Super. 
108. 

82. U.S.—Cook Paint & Varnish Co. 
V. Hickling, C.C.A.Neb., 76 F.2d 718. 

83. Mo.—Start v. National Newspa¬ 
pers’ Ass’n, App., 253 S.W, 42. 

45 C.J. p 661 note 30. 

Concurring causes of injury gener-' 
ally see infra § 110. 

84. U.S.—Shuttleworth v. Crown 
Can Co., C.C.A.Ind., 165 F.2d 974— 
Heald V. Milburn, C.C.A.I11., 125 F. 
2d 8, certiorari denied Milburn v. 
Heald, 62 S.Ct. 1267, 316 U.S. 681, 
86 L.Ed. 1754, and 62 S.Ct. 1268, 316 

U. S. 681, 86 L.Ed. 1754—Thomson 

V. Pennsylvania R. Co.,. C.C.A.Ohio, 
88 P.2d 148—McHugh v. National 
Lead Co., D.C.Mo., 60 F.Supp. 17— 
Kapp V. E. I. Du Pont De Nemours 
& Co., D.C.Mich., 57 F.Supp, 32— 
Crab Orchard Imp. Co. v. Chesa¬ 
peake & O. Ry. Co., D.C.W.Va., 33 
F.Supp. 580, affirmed, C.C.A., 115 
P.2d 277, certiorari denied 61 S. 
Ct. 807, 312 U.S. 702, 85 L.Ed. 1135. 

Ala.—Sloss-Sheffield Steel & Iron Co. 
V. Allred, 25 So.2d 179, 247 Ala. 499 
—McKinnon V. Polk, 121 So. -539, 
219 Ala, 167—^Alabama Great 
‘Southern R. Ca. v. Raney, App., 37 
So.2d 160—Alabama Great South¬ 


ern R. Co. V. Campbell, 26 So.2d 
124, 32 Ala.App. 348. 

Ariz.—Pratt v. Daly, 104 P.2d 147. 
55 Ariz. 535. 130 A.L.R. 341—Salt 
River Valley Water Users* Ass’n v. 
Delaney, 39 P.2d 625. 44 Ariz. 644. 

Ark.—St. Louis-San Francisco Ry, 
Co. V. Ward. 124 S.W.2d 975, 197 
Ark. 520—Porsgren v. Massey, 46 
S.W.2d 20, 185 Ark. 90—Alaska 
Lumber Co. v. Spurlin, 37 S.W.2d 
82, 183 Ark. 576—^Armour & Co. v.;| 
Rose, 36 S.W.2d 70, 183 Ark. 413— 
Wisconsin & Arkansas Lumber Co. 

c V. Scott, 239 S.W. 391. 153 Ark. 65. 

Cal.—Means v. Southern Cal. Ry. Co., 
77 P. 1001. 144 Cal. 473, 1 Ann.Cas. 
206—^Neuber v. Royal Realty Co., 
195 P.2d 601, 8-6 Cal.App.2d 596— 
Lozano v. Pacific Gas & Electric 
Co., 161 P.2d 74, 70 Cal.App.2d 41'5 
—Jackson v. Utica Light & Power 
Co., 149 P.2d 748, 64 Cal.App.2d 885 
—Monroe v. San Joaquin Light & 
Power Corporation, 109 P.2d 720, 
42 Cal.App.2d 641—Coleman v. Cal¬ 
ifornia Yearly Meeting of Friends 
Church, 81 P.2d 469, 27 Cal.App.2d 
579—Palmer v. Crafts, 60 P.2d 533. 
16 Cal.App.2d 370—McKay v. Hed¬ 
ger, 34 P.2d 221, 139 Cal.App. 266 
—^Wolfsen v. Wheeler, 19 P.2d 1004, 
130 Cal.App. 476. 

Colo.—Roessler v. O’Brien, 201 P.’2d 
901. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W.W.Harr. 1—Thompson v. Cooles, 
180 A. 522, 7 W.W.Harr. 83. 

Ga.—Etheridge v. Guest, 12 S.E.2d 
483, 63 Ga.App. 637—Huckabee v. 
Grace, 173 S.E. 744, 48 Ga.App. 621. 

Ill.—Neering v. lUinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, mandate 
conformed to 53 N.E.2d 271, 321 Ill. 
App. 625—Merlo v. Public Service 
Co. of Northern Illinois, 45 N.E.2d 
665, 381 Ill. 300, followed in 45 
N.E.2d 677, 381 Ill. 336—Illinois 
Central v. Oswald, 170 N.E. 247, 338 
Ill. 270—Schiermeier v. Hoeffken,' 
33 N.E.2d 147, 309 Ill.App. 250. 

Ind.—Hayes Freight Lines v. Wilson, 
77 N.E.2d 680—Elder v. Rutledge, 
27 N.E.2d 368, 217 Ind. 459—Bain v. 
Mattmiller, 13 N.E.2d 712, 213 Ind.. 
649—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351—Pontiac-Chicago Motor Exp. 
Co. V. George Oassons & Son, 34; 
N.E.;2d 171, 109 Ind.App. 248. 
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Iowa.—^Westenburg v. Johnson, 264 

N. W. 18, 221 Iowa 134—City of 
Ottumwa V. Nicholson, 143 N.W. 
439, 161 Iowa 473, L.R.A.1916E 983. 

Kan,—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294—McMillen 

V. Summunduwot Lodge No. 3, 1. 

O. O. F., 54 P.2d 985, 143 Kan. 
602. 

Ky.—^Howard v. Fowler, 207 S.W.2d 
659, 306 Ky. '567—Chesapeake & O. 
Ry. Co. V. Carmichael, 184 S.W.2d 
91, 298 Ky. 769—Conn’s Adm'r v. 
Shields, 179 S.W.2d 900, 297 Ky. 
222—Warfield Natural Gas Co. v. 
Allen, 59 S.W.2d 534, 248 Ky. 646, 
91 A.L.R. 890. 

La.—Short v. Central La. Elec. Co., 
App., 36 So.2d 658—^Wilson, Zurich 
General Accident Liability Ins. Co., 
Interveners, v. National Casualty 
Co., App., 191 So. 574—Elfer v. Hi¬ 
bernia Nat. Bank in New Orleans, 
App., 174 So. 287. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1—Jackson v. Pennsyl¬ 
vania R. Co., 3 A.2d 719, 176 Md. 
1, 120 A.L.R. 1068. 

Mich.— Corpus Juris cited in Ford v. 
Maney’s Estate, 232 N.W. 393. 394, 
251 Mich. 461, 70 A.L.R. 1315. 
Minn.—Eklund v. Kupetas, 11 N.W. 
2d 805, 216 Minn. 79—Roadman v. 
C. E. Johnson Motor Sales, 297 N, 

W. 166, 210 Minn. 69—Ruth v. 
Hutchinson Gas Co., 296 N.W. 136, 
209 Minn. 248. 

Miss.—Hadad v. Lockeby, 169 So. 691, 
176 Miss. 660. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 6.22 
—Settle V. Baldwin. 196 S.W.2d 299. 
355 Mo. 336—Mann v. Pulliam, 127 
S.W.2d 426. 344 Mo. 543—Karr v. 
Chicago, R. I. & P. Ry. Co., 108 
, S.W.2d 44, 341 Mo. 536—Beckman 
V. Kinder. 16>5 S.W.2d 311, 237 Mo. 
App. 52—Henry v. First Nat. Bank, 
116 S.W.2d 121, 232 Mo.App. 1071— 
Vairo v. Vairo, App., 99 S.W.2d 
113. 

Neb.—^McDonald v. Omaha & C. B. 
St Ry. Co., 267 N.W. 489, 128 Neb. 
17. 

N.H.—^White v. Schnoebelin, 18 A.2d 
185, 91 N.H. 273—Chiuchiolo v. 
New England Wholesale Tailors, 
150 A. 640, 84 N.H. 329—Collette 
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or omission may be negligent in tbe colloquial sense 
because it involves a lack of due care, no cause of 
action arises therefrom unless the person complain¬ 
ing has been injured in consequence thereof. Ac¬ 
cordingly, one who relies on the negligence of an¬ 
other as a ground for recovery, or to prevent re¬ 
covery by such other, must show, before he can pre¬ 
vail, that by reason of such negligence he has been 
damaged or has done something which he’ would 
not have done, or failed to do something which he 
otherwise would have done, to his prejudice in re¬ 
liance thereon.85 If the negligent act or omission 


has resulted in no injury or loss to anyone, it is 
merely injuria sine damno, although it involved vio¬ 
lation of a statute or ordinance and, even though 
injury may have resulted, there is no liability un¬ 
less such injury was proximately caused by the neg¬ 
ligence complained of, as discussed infra §§ 103- 
115. It has been said that the real cause of action 
in a negligence case is not the negligent act but the 
injury resulting therefrom,^^ since to support the 
action there must be not only the negligent act, but 
a consequential injury,S8 and the injury is the gra- 


V. Boston & M. R., 140 A. 176, 83 N. 
H. 210. 

X.J.—Moeller V. Weston Trucking- & 
Forwarding- Co., -67 A.2d 465, 15^6 
N.J.Law 643. 

—^Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, 
827, 270 N.Y. 287, reargument de¬ 
nied Schmidt v. Merchants Des¬ 
patch Tre-nsp. Co., 2 N.E.2d 680, 
271 N.Y. 531—Comstock v. Wilson, 
177 N.E. 431, 257 N.Y. 231—Se- 

nauke v. Bronx Gas & Electric Co.. 
284 N.Y.S. 710, 157 Mlsc. 948—In 
re Killough’s Estate. 265 N.Y.S. 
301, 148 Misc. 73—Silver’s Lunch 
Stores V. United Electric Light & 
Power Co.. 255 N.Y.S. 615, 142 

Misc. 744, modified on other 
grounds 261 N.Y.S. 714, 146 Misc, 
(554, 

N.C.—Hammett v. Miller, 40 S.E.2d 
480, 227 N.C. 10—State’Highway & 
Public Works Commission v. Dia¬ 
mond S, S. Transp. Corp., 38 S.E.2d 
214, 226 N.C. 371—Truelove v. Dur¬ 
ham & S. Ry. Co.. 24 S.E.2d 637, 
222 N.C. 704—Rountree v. Foun¬ 
tain, 166 S.E. 329, 203 N.C. 381— 
Broughton v. Standard Oil Co. of 
New Jersey, 159 S.E. 321, 201 N.C. 
282—Morgan v. Owen, 156 S.E. 161, 
200 N.C. 34—^Winfree v. Seaboard 
Air Line Ry. Co„ 155 S.E. 259, 199 
N.C. 590—Watson v. Warsaw Const. 
Co., 150 S.E. 20, 197 N.C. 586—Mil¬ 
ler V. Holland, 147 S.E. 8, 196 N. 
C. 739—Gibbs v. Western Union 
Telegraph Co., 146 S.E. 209, 196 
N.C. 516. 

Ohio.—Mudrich v. Standard Oil Co., 
App„ 86 N.E,2d 324. 

Okl.—Sheridan v. Deep Rock Oil 
Corp., 205 P.2d 276—City of Still¬ 
well V. Bone, 157 P..2d 459, 195 
Okl. 325—^City of Tulsa v. Caudle, 
141 P.2d 107, 193 Okl. 6—Phillips 
Petroleum Co. v. Stevenson, 129 

P.2d 67'5. 191 Okl. 294—Oklahoma 
Natural Gas Co. v. Shirley, 123 P. 
2d 669, 190 Okl. 319—Lowden v. 
Friddle, 117 P.2d 533, 189 Okl. 415 
—^Hayes v. Oklahoma City, 103 P. 
!2d 663, 187 Okl. 490—Atchison, T. 
j& S. F. Ry. Co. V. Howard, 98 P. 
2d 914, 186 Okl. 446—Missouri Pac. 

R. Co. v. Gordon, 98 P.2d 39, 186 
Okl, 424—Oklahoma City-Ada-Ato- 


ka Ry. Co. v. Swink, 97 P.;2d 72, 
186 Okl. 292—Larrimore v. Ameri¬ 
can Nat. Ins. Co., 89 P.2d 340, 184 
Okl. 614—McKee v. Bowlin, 87 P. 
2d 1079, 184 Okl. 486—Guthrie v. 
City of Henryetta, 57 P.2d 1165, 
177 Okl. 122—Oklahoma Gas & 
Electric Co. v. Wilson, 45 P.2d 750, 
172 Okl. 540—Harrington v. Cen¬ 
tral States Fire Ins. Co. of Wichi¬ 
ta, Kan., 36 P.2d 738, 169 Okl. 255, 
96 A.L.R. 859—Chicago, R. I. & P- 
Ry. Co. V. Smith, 16 P.2d 226. 160 
Okl. 287—^Atchison, T. & S. F. Ry. 
Co. V. Phillips, 12 P.2d 908, 158 
Okl. 141—Griffin Grocery Co. v. 
Scroggins, 293 P. 235, 145 Okl. 9— 
Oklahoma, etc., R. Co. v. Daniel, 
217 P. 218, 91 Okl. 249. 

Pa.—Simon v. Hudson Coal Co., 38 
A, 2d 259, 350 Pa. 82—Leoni v. 
Reinhard, 194 A. 490, 327 Pa. 391 
—Hafler v. Faut, Com.Pl., 28 North. 
Leg.J. 398. 

S.C.—Ford V. Atlantic Coast Line 

R. Co., 168 S.E. 143, 169 S.C. 41 
—Key V. Carolina & N. W. Ry. Co., 
162 S.E. 582, 165 S.C. 43. 

S.D.—Roster v. Inter-State Power 
Co., 237 N.W. 738, 68 S.D. 521. 

Tex,—Lane v, Massachusetts Mut. 
Ins. Co., Civ.App., 202 S.W.2d 311 
—Hays V. The Texan, Inc., Civi 
App., 174 P.2d 1006—Lone Star Gas 
Co. V. Kelly, Civ.App., 166 S.W.2d 
191, conforming to answer to cer¬ 
tified question 165 S.W.2d 446, 140 
Tex. 15—Freeman v. B. P. Goodrich 
Rubber Co., Civ.App., 127 S.W.2d 
476, error dismissed by agreement 
—Hughes Production Co. v. Ha¬ 
gan, Civ.App., 114 S.W.2d 326, error 
dismissed—Gulf, C. & S. P. Ry. Co. 

V. Bell, Civ.App., 101 S.W.2d 363, 
error dismissed—St. Louis, S. F. & 

T. Ry. Co. v. Gore, Civ.App., 69 S. 

W. 2d 186, error dismissed—Fort 
Worth & Denver City Ry. Co. v. 
Rogers, Civ.App., 62 S.W.'2d 151— 
City of Wichita Palls v. Swartz, 
Civ.App., 57 S.W.2d 236—Gulf, C. & 

S. P. Ry, Co. V. Russell, Civ.App., 6'2 
S^W.2d 108'5, set aside on other 
grounds 8^ S.W,2d 948, 126 Tex. 443 
—American Life Ins. Co. v. Nabors, 
Civ.App., 48 S.W.2d 469, reversed on 
other grounds 76 S.W-2d 497, 124 
Tex. 221—Dallas Ry. & Terminal 
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Co. V. Travis, Civ.App., 46 S.W.2d 
743, affirmed 78 S.W.2d 941. 125 
Tex. 11—’Crump v. Hellams, Civ. 
App., 41 S.W.2d 288—Texas Power 
& Light Co. V. Culwell, Civ.App., 
19 S.W.2d 816, reversed on other 
grounds, Com.App., 34 SW.2d 820, 
modified on other grounds 37 S.W. 
2d 123. 

Utah.—Industrial Commission of 
Utah V. Wasatch Grading Co., 14 P. 
2d 988, 80 Utah 223. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 184 Va. 
94. 

Wash.—Burr v. Clark. 190 P.2d 769, 
30 Wash.2d 149—McCoy v. Court¬ 
ney, 172 P.2d 596. 25 Wash.2d 956, 
170 A.L.R. 603—Ullrich v. Colum¬ 
bia & C. Ry. Co., 66 P.2d 853, 189 
Wash. 668. 

Wyo.—Hildebrand v. Chicago, B. & 

Q. R. R., 17 P.2d 651, 45 Wyo. 175. 
45 C.J. p 631 note 35, p 632 notes 36, 

37, p 661 note 33. 

“In order to be actionable, the 
claimed negligence must result in 
injury, loss, detriment, or mischief 
to another.”—GofC v. Emde, 167 N.E. 
699, 700, 32 Ohio App. 216. 

85. Colo.—Holt V. Mitchell, 43 P.2d 
388, 96 Colo. 41.2, 98 A.L.R. 838. 

86. Mo.—Bluedorn v. Missouri Pac. 

R. Co., 24 S.W. 5 7. 

Injuria sine damno as ground of ac¬ 
tion generally see Actions § 15 c. 
Violation of statute or ordinance as 
negligence see infra § 19, 

87. N.J.—Salmon v. Tuthill, 157 A. 
848, 10 N.J.Misc. 96. 

45 C.J. p 662 note 87. 

88. N.J.—Salmon v. Tuthill, supra. 
“Though negligence may endanger 

the person or property of another, no 
actionable wrong is committed if the 
danger is averted. It is only the 
injury to person or property arising 
from negligence which constitutes an 
invasion of a personal right, protect¬ 
ed by law, and, therefore, an action¬ 
able wrong.”—Schmidt v. Merchants 
Despatch Transp. Co., 200 N.E. 824, 
827, 270 N.Y. 287, 104 A.L.R. 450, re¬ 
argument denied Schmidt v. Mer¬ 
chants Despatch Transp. Co., 2 N.E. 
2d 680, 271 N.Y. 631. 
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vamen of the charge.®^ The predominant question 
as to liability In every negligence case is .by whom 
and by what means the injury was inflicted, and 
ordinarily the extent or nature of the injury itself 
casts no light on that question.^i 

Harm as necessary consequence or incident of 
activity. Where the harm and resulting damage are 
the necessary consequence of what defendant is do¬ 
ing ,^2 Qi- is incident to the activity itself^s qj- the 
manner in which it is conducted,9^ the law of neg¬ 
ligence has no application and the rule of absolute 
liability applies. 

Impairment of health. A wrongful injury which 
operates to destroy, undermine, or impair the health 
of another is no less actionable than is a wrong 
from which the injured person sustains wounds, 
bruises, or broken bones.95 

Nominal damages. Nominal damages are not re¬ 
coverable for negligence causing no injury and 
negligence resulting in merely nominal, as distin¬ 
guished from actual, damages does not give rise 
to a right of action.97 

The possibility of injury is not injury itself 
and, while the possibility that injury may result 
from an act or omission is sufficient to give the qual¬ 
ity of negligence thereto,99 possibility is insufficient 
to impose any liability or give rise to a cause of 
action.^ 

Injury only to negligent person. One is guilty of 
no legal wrong when his negligence hurts only him- 
self.2 

§ 7. -Detnment Other than Physical In- i 

jury or Damage 

In order that negligence may exist, the Injury sus¬ 


tained need not consist of or Include bodily harm or 
physical damage to tangible property. 

In order that negligence may exist, the injury sus¬ 
tained need not consist of or include bodily harm.3 
Likewise, physical damage to tangible property is 
not essential to the existence of negligence.^ Ac¬ 
cordingly, a bailee for storage purposes, who negli¬ 
gently misinforms the bailor as to the place where 
the goods are stored, may be held liable for loss 
sustained by the bailor through inability to collect 
insurance on the goods after their destruction by 
fire because the policy taken out by the bailor, in 
reliance on the bailee^s statement as to location, did 
not cover the goods where they were actually locat- 
ed.5 Expert inspectors of materials who undertake 
to inspect, examine, and test them, and certify as 
to their character, kind, and quality, and who neg¬ 
ligently make a false certificate as to quality, etc., 
may be held liable to one who purchases the mate¬ 
rials in reliance on their certificate for a loss sus:? 
tained by him because of the materials not being of 
the quality certified, where there was the necessary 
privity between the experts and the purchaser.® 4 
miller who undertakes to manufacture wheat into 
flour may be held liable for a loss sustained by the 
owner of the wheat due to failure to use ordinary 
diligence and skill in such manufacture, resulting 
in the production of flour of a lower grade than 
should have been produced.'^ One to whom an un¬ 
recorded deed is intrusted by the grantee may be 
held liable for negligently losing it and failing to 
return it.®v One who undertakes to present for an¬ 
other a claim to a public board may be held liable for 
loss resulting from negligent failure to present the 
claim in time.9 Public weighers who undqrttake fto 
weigh goods may be held liable for negligently mak¬ 
ing a false report as to their weight.^® It has also 


89. N.J.-—Salmon v. Tuthill, 157 A. 
848. 10 N.J.Misc. 96. 

90. Mo.—Palmer v. Hygrade Water 
& Soda Co., 151 S.W.2d 548, 236 Mo. 
App. 24 7. 

91. Mo.—Palmer v. Hygrade Water 
& Soda Co., Gupra. 

92. N.Y.—Sweet v. State, 89 N.Y.'S. 
2d 606. 

93. N.Y.—Sweet v. State, supra, 

94. N.Y.—Sweet v. State, supra. 

95. Iowa.—Gay v. Hocking Coal Co., 
169 N.W. 360, 184 Iowa ,949. 

96. Mass.—Sullivan v. Old Colony 
St. R. Co., 86 N.B. 511, 200 Mass. 
303. 

4'6 C.J. p 662 note 34 [a]. 

97. N.H.—White v. Schuoebelen, IS 

A.<2d 186, 9,1 N.H. 273;, . . 

Ri^ht of action, generally see infra § 

175. ‘ ^ ' ■ ' i - , . , 


98. N.H.—^Pumas v. Hartford Acci¬ 
dent & Indemnity Co., 26 A.2d 361, 
9.2 N.H. 140. 

99. N.H.—^White v. Schnoebelen, 18 
A.2d 185, 91 N.H. 273. 

1. N.H.—^White v. Schnoebelen, su¬ 
pra. 

Possibility as affecting reasonable 
anticipation of injury or danger 
see supra § 6 c (2). 

2. N.H.—^Neault v. Parker-Young 
Co., 166 A. 289. 86 N.H. 231. 

Contributory negligence see infra §§ 
116-173, 

3. N.H.—^IVeston v. Brown, 131 A. 
141, 82 N.H. 157. 

4. Ill.—^National Iron, etc., Co. v. 

Hunt, 143 N.E. 833, 312 Ill. 245, 34 
A.L.R. 63. - , . 

45 C.J. p &63 Yiote 40-p 664 note 63. 

N.Y.-—internationjai Products Co. 
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V. Erie R. Co., 155 N.E. 662, 244 
N.Y. 331. 

45 C.J. p 663 note 44. 

6. Ill.—National Iron, etc., Co. v. 
Hunt, 143 N.E. 833, 312 Ill. 245, 34 
A.L.R. 63. 

45 C.J. p 663 note 65. 

Privity as affecting duty see supra 

§ 4 c. 

7. Ky.'—McKibben v. Bakers, 1 B. 
Mon. 120. 

8. Ky.—People’s Bldg-, etc.. Assoc. 
V. Pickrell, 65 S.W. 194, 21 Ky.L. 
1386. 

9. N.H.—Carr v. Maine Cent. R. Co.. 
102 A. 532, 78 N.H. 502. 

45 C.J. p 663 note 59. 

10. N.Y.—Glanzer v. Shepard, 135 
N.E. '275, 233 N.Y, 236, 23 A-E.R. 
1425. 

45 C.J. p 663 note 61. 
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been held that a pefsoti who acts on a false repre¬ 
sentation made for the purpose of inducing him to 
change his position may recover the damages he 
sustains in an action of negligence when the maker 
of the statement ought to have known it to be 
false.^^ 

§ 8. Degrees of Negligence 

a. In general 

b. Slight negligence 

c. Ordinary negligence 

d. Gross negligence 

a. In General 

In the civil law and at common law three degrees 
of negligence were recognized, namely, slight negligence, 
ordinary negligence, and gross negligence. This division 
of negiignce into degrees is still recognized in some juris¬ 
dictions, but there is considerable authority for the 
view that no degrees of negligence should be recognized, 
at least in ordinary actions based on negligence. 

In the civil law there are three degrees of fault or 
neglect: Lata culpa, gross fault or neglect; levis 
culpa, ordinary fault or neglect; levissima culpa, 
slight fault or neglect the theory that there 

are three degrees of negligence, described by the 
term ‘^slight/’ ^‘ordinary/’ and “gross,was intro¬ 
duced into the common law from some of the com¬ 
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mentators on the Roman law.i^ In some jurisdic¬ 
tions the division of negligenpe into degrees is still 
recognized,at least in certain classes of actions.^^ 
The distinction between degrees of negligence is re¬ 
garded as more important where the duty alleged to 
have been violated arose ,out of contract, as in the. 
case of contracts of bailment, as discussed in Bail¬ 
ments § 26; or carriage, in Carriers § 678; where 
a servant injured through negligence of a fellow- 
servant seeks to hold the master liable for his in¬ 
jury, in Master and Servant § 325; where the in¬ 
jured party seeks to recover punitive or exemplary 
damages, in Damages § 123 f; or where it is sought 
to hold one criminally liable for negligent homi¬ 
cide, in Homicide § 62. There is, however, consid¬ 
erable authority for the view that a division of neg¬ 
ligence into degrees serves no useful purpose^® but, 
on the contrary, tends to confusion and uncertain¬ 
ty, that in the ordinary a.ction based on neg¬ 
ligence no degrees of negligence are or should be 
recognized,but, if plaintiff has exercised ordinary 
care and defendant has failed to exercise the care 
demanded of him under' the circumstances, there is 
actionable or culpable negligence which will justify 
a recovery of damages resulting therefrom, and it 
makes no difference in the liability by what name the- 
negligence is designated,or whether or not such; 


11. N.H.—Weston v. Brown. 131 A. 
141, 82 N.H. 157/ 

45 C.J. p 664 note 63. 

12. Cal.—Webber v. Tracy Bank, 225 
P. 41, 66 Cal.App. 29. 

N.Y. —Brand v. Schenectady, etc., R. 
Co., ,8 Barb. 368. 

13. tJ.S.—The Steamboat New World 
V. King, Cal., 16 How. 469. 14 L.Ed, 
1019, 

14. Cal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863, 
prior opinion 111 P.2d 463. 

Neb.—Corpus Juris cited in McDon¬ 
ald V. Wright,' 252 N.W. 411, 41'2, 
125 Neb. 871. 

Pa.—McVeigh ' v. SCranton-Spring 
Brook Water Service Co., Com.Pl., 

' 46 Lack.Jur. 177. 

Tex.—Great Atlantic & Pacific Tea 
Co.- v: 'Evans, 175 S.W.2d 249, 142 
Tex. 1. 

45 C.J. p 664 note 66. 

Two degrees of negligence are rec¬ 
ognized in this state, hapiely, “ordi¬ 
nary negligence," which is the fail¬ 
ure to exercise that care Which or¬ 
dinarily prude'nt persons would ex¬ 
ercise in like or slmilal* circumstanc¬ 
es, and “gross negligence/’ which is 
the absence, bf .slight-care.—LoWe v. 
Commonwealth, 181 S.W:2d 409, 298 
Ky. ,7—HouisVille & N. R. Co. v. 
George, 12'9 ■S.W.2d 986, 279, Ky. 24— 
Louisville, etc.^ R. Co. *v. Browin, 217 
S.W. 686, I'lSeKy. 436;^^ 

66 C.J. S.—24 


15. Oal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863. 

N.C.—I-Iale V. Hale, 13 S.E.2d 221, 219 
N.C. 191. 

45 C.J. p 665 note 67, j 

16. Fla.—^Winthrop v. Carinhas, 195 j 
So. 399, 142 Fla. 5S8. 

46 C.J. p 665 note 76. ! 

17. N.J.—Corpus Juris cited in 
Oliver v. Kantor, 6 A.,2d 205, 207, 
122 N.J.Eq. 528. 

45 C.J. p 665 note 77. 

18. U:S.—Russell v. Turner, D.C. 
Iowa, 56 F.Supp. 4'55, affirmed, C. 
C.A., 148 F.2d 562. 

Cal.—Donnelly v. Southern Pac. Co., 
118 P.2d 465, 18 Cal.2d 863, stating 
law in other jurisdictions—Lolli v. 
Market St. Ry. Co., 110 P,2d 436, 
,43 Cal.App.2d 166. 

Conn.—Decker v. Roberts, 3 A.'2d 855, 
125 Conn. 150. 

Ind.—Heiny v. Pennsylvania R. Co., 
47 N.E.2d 145, 2'21 Ind. 367—Indi¬ 
ana Ins. Cpi V: Handlom 24 N.E.2d 
1003, 216 Ind. ,442—Co.conower v. 
iStoddard. 182 N.E. 466, 96 Ind.App. 
287. 

Iowa.—Mescher v. Brogan, 272 N.W. 
645, 223 loWa 573—Sanburn v. Rol¬ 
lins Hosiery Mills, ’251 N.W. 144, 
217 Iowa 218—^Phillips v. Briggs, 
245 N.W.' 720, 215 ;IP;Wu 461-^Sies- 
seger Vv, Puth, 23^ N.W. 46, 213 
Iowa 164—^Hanna V. Central States 


Electric Co., 232 N.W. 421, '210 Iowa 
864. , 

Kan.—Kniffen v. Hercules Powder 
Co., 188 P.2d 980, 164 Kan, 196—El- 
, liott V. Peters, 185 P.2d 139. 163 
Kan. 631. 

Me.—Young v. Potter, 174 A. 387, 133. 
Me. 104—Winslow v. Tibbetts, 16,2, 
A. 785, 131 Me. 318. 

Mich.—Grabowski v. Seyler. 246 N. 
W. 189, 261 Mich. 473—Bobich v. 
Rogers, 241 N.W. 854. 258 Mich. 343 
—Finkler v. Zimmer, 241 N.W. 851, 
258 Mich. 336. 

Minn.—Peet v. Roth Hotel Co., 26^ 
N.W, 646, 191 Minn. 151. 

Mo.—Ramel v. Kansas City Public 
Service Co., App., 187 S.W.‘2d 492 
—Gumming v. Allied Hotel Corpo¬ 
ration, App., 144 S.W.2d 177—Mur¬ 
ray V. De Luxe Motor Stages of’ 
Illinois, App., 133 S.W.2d 1074. 

N.M,—Gray v. Esslinger, 130 P.2d 
.24, 46 N.M. 421, rehearing denied 
131 P.2d 981, 46 N.M. 492. 

S.D.—Friese v. Gulbrandson, 8 N.W. 
2d 438, 69 S.D. 179. 

Wyo.—Corpus Juris cited in Hill v. 
Walters, lOO P.2d 98, 102, 65 Wyo.. 
334.' 

45 C.J. p 665 note 78. 

19. Cal.—^Donnelly v. Southern Pac. 

, Co., 118 P.2d 485, 18 Cal.2d 863, 
stating law in other jurisdictions— 
Lolli V. Market St. Ry. C<x, 110 P.. 

, "2d 436, 43 Cal.App,2d 160. 
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elements afs malice, circumstances of aggravation, 
or reckless disregard of consequences are pres- 
ent.20 This is true, even though degrees of care 
are recognized, for whatever the degree of care re¬ 
quired in the particular case, failure to exercise that 
degree of care is simply negligence.^i 

Statutory degrees. In some states degrees of neg¬ 
ligence are established or recognized by statute ,22 
and such statutes must be assumed to refer to the 
civil law classification,23 even though the courts of 
the particular state do not recognize the classifica¬ 
tion of negligence into degrees in the absence of 
statutory standards.24 

h. Slight Negligence 

Slight negligence is the failure to exercise great or 
extraordinary care; the absence of that degree of 
care which persons of extraordinary prudence and fore¬ 
sight are accustomed to use. 

Slight negligence is the want of, or failure to ex¬ 
ercise, great or extraordinary care and diligence25 
or great or extraordinary care;26 the absence of 
that degree of care and vigilance which persons of 


extraordinary prudence and foresight are accus¬ 
tomed to use.27 Inadvertence must be present and 
dominant in order for negligence to be slight.28 It 
has been considered that slight negligence is not the 
same thing as slight want of ordinary care,29 but is 
consistent with the exercise of due^O or ordinary^i 
care. Accordingly, it is considered that an injury 
caused by slight negligence of the person sought to 
be charged is damnum absque injuria, 22 unless the 
circumstances were such as to impose on the person 
sought to be charged a duty of exercising more than 
ordinary care.23 There are no degrees of slight 
negligence.34 

c. Ordinary Negligence 

Ordinary negligence is the want of ordinary care 
and diligence, that is, such care and diligence as an 
ordinarily prudent person would exercise under the 
same or similar circumstances. 

Ordinary negligence, or as it is sometimes termed, 
^^common negligence,”25 is the want of ordinary 
care and diligence,23 that is, such care and diligence 
as an ordinarily prudent person would exercise un¬ 
der the same or similar circumstances.27 Ordinary 


Fla.—^Winthrop v. Carinhas, 195 So. 
399. 142 Fla. 588. 

Mo.—Cumming v. Allied Hotel Cor¬ 
poration, 144 S.W.2d 177. 

Neb.—^Andrews v. Clapper, 274 N.W. 
.209, 133 Neb. 110—Serratore v. 

Miller, 267 N.W. 159, 130 Neb. 908. 
Or.—Monner v. Starker, 31 P.2d 1109, 
147 Or. 118. 

Wash.—Anderson v. Harrison, 103 P. 

2d 320, 4 Wash.2d 265. 

45 C.J. p 666 note 79. 

20. N.M.—Gray v. Esslinger, 130 P- 
2d 24, 46 N.M, 421, rehearing de¬ 
nied 131 P.2d 981, 46 N.M. 492. 

21. U.S.—Western Union Tel. Co. v. 
Catlett, N.C., 177 P. 71, 100 C.C.A. 
489. 

Pa.—Garber v. Freeman, Com.Pl., 38 
Luz.Leg.Keg. 60. 

4'5 C.J. p 666 note 81. 

22. Ga.—Moore v. Shirley, ‘21 S.E. 
2d 925, 68 Ga.App. 38. 

Vt.—Sorrell v. White, 153 A. 359, 103 
Vt. 277. 

Classification apx>licable to personal 
injuries 

Although the statutory definition 
of the degrees of negligence is phras¬ 
ed in terms of property, the same 
rules extend to cases of negligence 
resulting in personal injury.—Moore 
V. Shirley, 21 S.E.2d 9'25, 68 Ga.App. 
88—'Capers v. Martin, 188 S.E. 465, 
54 Ga.App. 555—Harris v. Reid, 117 
•S.E. 256, 30 Ga,App. 187—45 C.J. P 
666 note 82 [a]. 

23. Kan.—Jones v. Atchison, etc., R. 
Co., 167 P. 399. 98 Kan. 133. 

24. Kan.—Jones v. Atchison, etc., R. 
Co., supra. 


25. Fla.—City of Sebring v. Avant, 
117 So. 383, 95 Fla. 960. 

Ga.—Macon & Western R. Co. v. Da¬ 
vis. 13 Ga. 68--Hines v. Evitt. 103 
S.E. 865, 25 Ga.App. 606. 

Ill.—Chicago, R. I. & P. R. Co. v. 
Hamler, 74 N.E. 705, 215 Ill. 525, 1 
L.R.A.,N.S., 674, 106 Am.S.R. 187, 3 
Ann.Cas. 42. 

Mass.—Dolphin v, Worcester Consol. 
5 St. R, Co., 75 N.E. 635, 189 Mass. 
270. 

Neb.—Corpus Juris cited in Johnson 
V. Batteen, 13 N.W.2d 625, 626, 144 
Neb. 384. 

Wash.—Saxe v. Terry, 250 P. 27. 140 
Wash. '503. 

45 C.J. p 666 note 8’5. 

"Great o-r extraordinary care" defined 
and discussed see infra § 13. 

Small or little negligence 
Neb.—Johnson v. Batteen, 13 N.W. 
,2d 625, 144 Neb. 384. 

26. S.D.—Corpus Juris cited in 
Friese v. Gulbrandson, 8 N.W.2d 
438, 442, 69 S.D. 179. 

45 C.J. p 667 note 86. 

Definition criticized 
Ala.—Conway v. Robinson, 113 Bo. 
631, 216 Ala. 495, 

27. Neb.—Corpus Juris cited in 
Johnson v, Batteen, 13 N.W.2d 626, 
626, 144 Neb. 384. 

45 C.J. p 6'67 note 87. 

28. Wis.—^Astin v. Chicago, etc., R. 
Co., 1*28 N.W. 265, 143 Wis. 477, 31 
L.R.A.,N.S., 158. 

29. Wis. —Yaxi Dunk v. Chicago, etc.. 
R. Co., 206 N.W, 852, 188 Wis. 476. 

4i6 C.J. p 66'7 note 89. 
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30. Ill.—Chicago, etc., R. Co. v. Ran¬ 
dolph, 65 N.E. 142, 199 Ill. 126. 

45 C.J. p 667 note 90. 

31. Ill.—^Chicago, etc., R. Co. v. Ran¬ 
dolph, supra. 

45 C.J. p 667 note 91. 

32. Va.—Teary v. Holbrook, 198 S- 
E. 441, 171 Va. 266. 

45 C.J. p 667 note 92. 

33. Ill.—^Knickerbocker Ice Co. v. 
Leyda, 128 Ill.App. 66—Putney v. 
Keith. 98 Ill.App. 285. 

34. Wis.—Astin v. Chicago, etc., R. 
Co.. 128 N.W. 265, 143 Wis. 477, 31 
L.R.A.,N.S., 158, 

33. Kan.—Union Pac. R. Co. v, Hen¬ 
ry, 14 P. 1, 36 Kan. 565. 

36. Fla.—City of Sebring v. Avant, 
117 So. 383, 95 Fla. 960. 

Ky.—Lowe v. Commonwealth, 181 S. 
W.2d 409, 298 Ky. 7—Louisville & 
N. R. Co. V. George, 129 S.W.2d 986, 
279 Ky. 24. 

Mont.—Nangle v. Northern Pac. Ry. 

Co., 32 P.2d 11. 96 Mont. 612. 

S.C.—Anderson v. Ballenger, 164 S.E. 
313, 166 S.C. 44. 

Wis.—Kuchenreuther v. Chicago, M., 
St. P. & P. R. Co., 275 N.W. 457, 
‘225 Wis. 613. 

45 C.J. p 667 note 96. 

Definition of negligence generally see 
supra § 1. 

37. U.S.—Hollander ▼. Davis, C.C.A 
Fla., 120 F.2d 131. 

Tex.—Ex parte Chernosky, Cr., 217 S. 
W.2d 673. 

"Ordinary care*' defined and dis¬ 
cussed see infra 5§ 11, 12. 
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negligence lies in the field of inadvertence,^8 lack¬ 
ing any elements of willfulness or wantonness,39 
and inadvertence is one of its dominating charac- 
teristics.‘^9 It is based on the theory that the person 
charged with the negligent conduct should have 
known the probable consequences of his act;^i it 
merely denotes a negative quality in a person in at¬ 
tending to or discharging a duty.^2 There are no 
subdegrees of ordinary negligence.^3 

The term ‘^negligence,*" without any qualification, 
usually means ordinary negligence, and it is used 
in this sense throughout the present article.^^ 

d. G-ross Negligence 

(1) In general 

(2) Particular elements 

(1) In General 

Gross negligence is materially greater than ordinary 


negligence, and consists of an entire absence of care or 
an absence of even slight care or diligence; It implies a 
thoughtless disregard for consequences or an Indifference 
to the things or welfare of others. 

• “Gross negligence’* has been defined as the want 
or absence of, or failure to exercise, slight care or 
diligence the entire absence of care;^^ failure to 
exercise reasonable care'^'^ or the care required un¬ 
der the circumstances of a person of ordinary pru¬ 
dence the want of that ordinary diligence and 
care which a usually prudent man takes of his own 
property of like description ;49 the want of that 
care and diligence which even careless, thoughtless, 
or inattentive persons are accustomed to exercise 
the failure to take such care as a person of common 
sense and reasonable skill in like business but of 
careless habits would observe in avoiding injury to 
his own person or life under circumstances of equal 
or similar danger.^i It is very great negligence 


Similar statement 

“Ordinary negligence” consists of 
acts or omissions which are not com¬ 
patible with standard of care ex¬ 
ercised by an abstract man of ordi¬ 
nary prudence, and the test of such 
negligence is an objective rather than 
a subjective one.—People v. Young, 
129 P.2d a53. 20 Cal.2d 832. 

38. Wis.—State ex rel, Zent v. Yan- 
ny, 12 N.W.2d 45. 244 Wis. 342— 
Wedel V. Klein, 282 N.W. 606. 229 
Wis. 419. 

45 C.J. p 667 note 98. 

39. Mich.—Wieczorek v. Merskin, 13 
N.W.2d 239, 308 Mich. 145. 

40. Wis.—Astin v. Chicago, etc., R. 
Co., 128 N.W. 265, 143 Wis. 477, 31 
L.R.A.,N.S., 158. 

Absence of intent as characteristic 
of negligence generally see supra 

§ 3. 

41. N.C.—State v. Stansell, 164 S.E. 
580, 203 N.C. 69. 

Tex.—Loyd v. Pierce, Civ.App., 89 
■ S.W.2d 1035. 

42. Ill.—People v. Adams, 124 N.E. 
675, 289 Ill, 839. 

43. Wis.—Astin v. Chicago, etc., R- 
Co., 128 N.W. 265, 143 Wis. 477, 31 
L.R.A.,N.S., 158. 

44. Kan.—Chicago, etc., R. Co. v. 
Lacy. 97 P. 1025, 78 Kan. 622. 

Ky.—Illinois Cent. R. Co. v. Cane, 90 
S.W, 1061, 28 Ky.L. 1018. 

45. Ala.^—^Armistead v. Lenkelt, 160 
So. 257, 230 Ala. 155. 

Cal.—^Krause v. Rarity, 293 P. 6’2, 
210 Cal. 644, 77 A.L.R. 1327—Sum¬ 
ner v. Edmunds, 21 P.2d 159, 130 
CaLApp. 770. 

Fla.—City of Sebring v. Avant, 117 
So. 383, 95 Fla. 960. i 

Qa.—Carpenter v. Lyons, 60 S.E.2d 
860, 78 Ga.App. 214. 

Ky.—Lowe V. Commonwealth, 181 
S.W.2d 409, 298 Ky. 7-—Louisville 


& N. R. Co. V. George, 129 S.W.2d 
986, 279 Ky. 24. 

La.—State v. Vinzant, 7 So.2d 917, 
200 La. 301. 

Minn.—Corpus Jurfs cited in 261 N. 
W. 870. 872, 195 Minn. 91. 

Mont.—Corpus Juris cited in Batch- 
off V. Craney, 172 P.2d 308, 313, 119 
Mont. 157. 

Neh.—James v. Krebek, 7 N.W.2d 
637, 142 Neb. 757, vacating 2 N.W. 
^d 629, 141 Neb. 73. 

N.H.—LaPlante v. Rousseau, 18 A. 
2d 777, 91 N.H. 330, Georgia law. 

N.J.—Crothers v. Caroselli, 16 A.2d 
341, 125 N.J.Law 403, affirmed 20 
A.2d 77. 126 N.J.Law 590—Corpus 
Juris cited in Oliver v. Kantor, 6 
A,2d 205, 207, 122 N.J.Law 528, af¬ 
firmed 10 A.2d 732, 124 N.J.Law 
131. 

N.Y.—Santoro v. Central New York 
Power Corp., 72 N.Y.S.2d 12, 189 
Misc. 567. 

Or.—Oorpns Juris cited in Storm v. 
Thompson, 64 P.2d 1309, 1312, 155 
Or. 686—^^Corpus Juris cited in 
Cockerham v. Potts, 20 P.2d 4,23, 

. 427, 143 Or. 80. 

S.C.—^Anderson v. Ballenger, 164 S.E. 
313, 166 S.C. 44. 

Vt.—Rich V. Hall, 181 A. 113, 107 Vt. 
455. 

Va.—Town of Big Stone Gap v. John¬ 
son. 35 S.E.2d 71, 184 Va. 375. 

Wash.—Pitschman v. Oman, 30 P.2d 
945, 177 Wash. 55. 

45 C.J. p 667 note 4. 

“Slight care” defined and discussed' 
see infra § 14. 

46. U.S.— iCorpns Juris quoted in 

Hollander v. Davis, C.C.A.Pla., 120 
F.2d 131, 132—Yoshizawa v. Hew¬ 
itt, C.C.A.Hawaii, 52 F.2d 411, 79 
A.L.R. 317. 

Cal.—Krause v. Rarity, 293 P. 62, 210 
Cal. 644, 77 A,L.R. 13,27—Corpus 
Juris cited in Cobb v. Lawrence, 
129 P.2d 462, 464, 54 Cal.App.2d 
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630—Sumner v. Edmunds, 21 P.2d 
159, 130 Cal.App. 770. 

Or.— Corpus Juris cited in Storm v. 
Thompson, 64 P.2d 1309, 1312, 155 
Or. 686— Corpus Juris cited iu 
Cockerham v. Potts, 20 P.2d 423, 
427, 143 Or. 80— Corpus Juris cited 
in Storla v, Spokane, Portland & 
Seattle Transp. Co., 297 P. 867, 371, 
136 Or. 315. 

Tex.—Mims v. Seltzer, Civ.App., 143 
SW.2d 973, error dismissed—Mont¬ 
gomery Ward & Co. v. Levy, Civ. 
App., 136 S.W.2d 663, error dis¬ 
missed, judgment correct. 

Wash.—Adair v, Newkirk, 268 P. 153, 
148 Wash. 165. 

45 C.J> p 668 note 5. 

47. S.C.—^Wilson v. Etheredge, 52 S- 
E.2d 812, 214 S.C. 396. 

48. Or.—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 686. 

Va.—Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va. 553. 

49. N.Y.—Santoro v. Central New 
York Power Corp., 72 N.Y.S.2d 12, 
189 Misc. 567. 

50. La.—State v. Vinzant, 7 So..'2d 
917. 200 La, 301. 

N.H.—LaPlante v. Rousseau, IS A. 

2d 777, 91 N.H. 330, Georgia law. 

Or.—Corpus Juris cited in Storm v. 
Thompson, 64 P.2d 1309. 1312, 155 
Or. 686—^Corpus Juris cited in 
Cockerham v. Potts, 20 P.2d 423, 
427, 143 Or. 80. 

45 C.J. p 668 note 6. 

51. Mass.—Bruno v. Donahue, 24 N. 

E. 2d 761, 306 Mass. 30. 

Tenn. — Tennessee, A. & G. Ry. Co. v. 

Hunt, 13 Tenn.App. 590. 

45 C.J. p 668 note 7. 

52. U.S.— Corpus Juris quoted in 
Hollander v. Davis, C.C.A.Fla., 120 

F. 2d 131, 13.2. 

Cal.— Corpus Juris cited in Cobb v. 
Lawrence, 129 P.2d 462, 464, 54 Cal. 
App.2d 630. 
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neg-ligence materially greater than ordinary negli- 
gence,®2 the difference being one of degree,al¬ 
though sometimes it is said to be a difference of 
kind;55 negligence of an aggravated character;^® 
and gross failure to exercise proper care,®'^ 

The term implies a thoughtless disregard of con¬ 
sequences without exerting any effort to avoid 
them;^3 an indifference to the things or welfare 
of others.®^ It refers to conduct which is positive or 
affirmative rather than merely passive or negative.®® 
''Gross negligence” is a relative term®i which is to 
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be understood as meaning a greater want of care 
than is implied by the term "ordinary negHgence;”®2 
but the circumstances of each particular case are 
to be taken into consideration,and what might 
be merely ordinary negligence under one set of cir¬ 
cumstances or conditions might constitute gross 
negligence under other conditions or circumstanc¬ 
es.®^ There are no degrees of gross negligence.®® 

Term denied legal significance. In a number of 
cases, largely in jurisdictions which do not recog¬ 
nize degrees of negligence, it has been said that the 
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Minn.—State v. Bolslnger, 21 N.W.2d 
480, 221 Minn. 154—Hi&h v. Su¬ 
preme LiOdg'e of the World, Loyal 
Order of Moose, 7 N.W.2d 675, 214 
Minn. 164. 144 A.L.R. 810. 

N'eb.—Johnson v. Batteen, 13 N.W. 
i2d 625, 144 Neb. 384—James v. Kre- 
bek, 7 N.W.2d 637, 142 Neb. 757. 

4'5 C.J. p 668 note 8. 

63. Va.—Town of Bigr Stone Gap v. 

Johnson, 35 S.E.2d 71, 184 Va. 375. 
45 C.J. p 668 note 9. 

Similar statements 

(1) The element of culpability 
which characterizes all negligence is 
in gross negligence magnifled to a 
high degree as compared with that 
present in ordinary negligence.— 
Thornhill v. Thornhill, 2 S.E.2d 318, 
172 Va. 553. 

(2) ‘"Gross negligence" is substan¬ 
tially and appreciably higher in mag¬ 
nitude and more culpable than ordi¬ 
nary "‘negligence."—Sorrell v. White, 
153 A. 359, 103 Vt. 277. 

54. Mass.—Besroches v. Holland, 
189 N.E. 619, 285 Mass. 495. 

N.J.—Corpus Juris cited in Oliver v. 
Kantor, 6 A.2d 205. 207, 12'2 N.J. 
Law 528, affirmed 10 A..2d 732, 124 
N.J.Law 131. 

Va.—Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va, 553. 

Wis.—Kuchenreuther v. Chicago, M., 
St. P. & P. K. Co., '275 N-W. 457, 
2'25 Wis. 613. 

55. Wis-'^—State ex rel. Zent v. Tan- 

ny, 12 N.W.2d 45, 244 Wis. 342— 
Wedel V. Klein, 282 N.W.. 606, 

,229 Wis. 419. 

5S. Mass.—Beaton v. Dawson, 21 N. 
E.2d 965, 303 Mass. 429—Dzura v. 
Phillips, 176 N.E. 629, 276 Mass. 
283—Mason v. Thomas, 174 N.E. 
217, 274 Mass. 59. 

Va.—Bell V. Commonwealth, 195 S. 

R 676, 170 Va. 597. 

45 C.J. p 668 note 10. 

57. Mass.—^Dolphin v. Worcester 
Cons. St. R. Co., 75 N.E. 63'5, 189 
Mass. 270. 

45 C.J. p 669 note 11. 

68. Cal.—Meek v. Fowler, 45 P.2d 
194, 3 Oal.2d 420. 

Mass.—Szemkus v. Petrila, 13 N.E. 
2d 408, :299 Mass. 651—^Roiko v. 
Aljala, 199 NR 484, 293 Mass. 149. ' 


Va.—^Via v. Badanes, 52 S.E.2d 174, 
189 Va. 44—Town of Big Stone Gap 
V. Johnson, 35 S.E.’2d 71, 184 Va. 
375. 

45 O.J. p 669 note 12. 

As importing wantonness see infra 
subdivision d (2) of this section. 
Similar statements 

(1) Negligence to be ""gross negli¬ 
gence" must shock fair-minded men. 
—Krueger v. Taylor, 132 F.2d 7,36, 
77 U.S.App.D.C. 112. 

(2) A high degree of culpability 
and. Indifference to duty, deliberate 
inattention or voluntary incurring of 
obvious risk or impatience of reason¬ 
able restraint, and persistence in a 
palpably negligent course of conduct 
over an appreciable period of time 
constitute "gross negligence."—Peace 
V. Gabourel, 19 N.R2d 49, 302 M^ss- 
313. 

59. Cal.—^Krause, v. Rarity, 1293 P. 
62, 210 Cal. 644, 77 A.L.R. 1327— 
Sumner v. Edmunds, 21 P-2d 159, 
130 Cal.App. 770. 

60. Tex.—Howard v.- Bennett, 170 
S.W.2d‘709, 141 Tex. 10'8—Thomas 

V. Southern Lumber Co., Civ.App., 
181 S.W.2d 111—Rio Grande Val¬ 
ley Telephone Co. v. Hocut, Civ. 
App., 93 S.W.2d 167, error dis¬ 
missed. 

61. U.S.— ^Corpus Juris quoted In 
Hollander v. Davis, C.C.A.Fla., 120 
F.2d 131, 132. 

Cal.—Cobb V, Lawrence, 129 P.2d 
462, 54 Cal.App.2d 630. 

NJ.—Oliver v.. Kantor, 6 A.2d 205, 

■ 122 NJ.Law 528, affirmed 10 A.2d 
732, 124 NJ.Law 131. 

Pa.—Garber v. Freeman, Com.Pl., 38 
Luz.Leg.Reg. 60. 

Tex.—Howard v. Bennett, Civ.App., 
165 S.W.2d 919, reversed on other 
grounds 170 S.W.2d 709. 141 Tex. 
101—Morton Salt Co. v. Weils,,Civ. 
App., 35 S.W.2d 454, affirmed 70 S. 

W. 2d 409, 123 Tex. 151. 

45 C.J. p 669 note 13. 

62. U.S,—^Corpus Juris quoted in 
Hollander v. Davis, C.C.A.Fla., 1:20 j 
F.2d 131, 132. 

Cal.— ^Corpus Juris quoted in Cobb v. 
Lawrence, 129 P.2d 462, 464, 64 
Cal.App.'2d 630—Simpson v. Stein- 
boff, 21 P,2d 960, 131 Cal.App. 660.. 

372 


Mass.—Driscoll v, Pagano, 48 N.E. 
2d 11, 313 Mass. 464—Sylvia v. 
New York, N H. & H. R. Co., 6 N. 
Bi2d 359, 296 Mass. 167—^Desroches 
V. Holland, 189 NB. 619, 285 Mass. 
495—Dzura v. Phillips, 175 N.E. 
629, :275 Mass. 283—Mason v. 

Thomas, 174 N.E. 217, 274 Mass. 59. 

I Mich.—People v. Campbell, 212 NW. 
97, 237 Mich. 424. 

NH.—LaPlante v. Rousseau, 18 A.2d 
777, 91 NH. 330. 

Tex.—Howard v. Bennett, Civ.App., 
165 S.W.2d 919, reversed on other 
grounds 170 S.W.2d 709. I4l Tex. 
101—^Morton Salt Co. v. Wells, Civ. 
App., 35 S.W.2d 454, affirmed 70 
S.W.2d 409, 123 Tex. 151. 

Vt.—Steele v. Lackey, 177 A. 309, 107 
Vt. 193. 

45 C.J. p 669 note 14. 

63. U.S.—Corpus Juris quoted in 
Hollander v. Davis, C.C.A.Fla., 120 
F.2d 131, 132. 

Cal.— Corpus Juris quoted in Cobb v. 
Lawrence, 129 P.2d 462, 464, 64 
Cal.App.'2d 630. 

Mass.—Driscoll v. Pagano, 48 NE.2d 
11, 313 Mass. 464—Haggerty v. 

Sullivan, 17 NR2d 154, .301 Mass. 
302. 

Neb.—Fairman v. Cook, 8 NW.2d 315, 
143 Neb. 893. 

Okl.—Missouri, etc., R. Co. v. Zuber, 
184 P. 452, '76 Okl. 146, 7 A.L.R. 
840. 

Pa.—Garber v. Freeman, Com.Pl., 38 
Luz.Leg.Reg. 60. 

Tex.—Howard v. Bennett, Civ.App., 
165 S.W.,2d 919, reversed on other 
grounds 170 S.W.2d 709, 14i Tex. 
101—Brown & Root v. Duncan, Civ. 
App., 40 S.W.2d 244. 

Vt.—Ellison V. Colby, 8 A.2d 637., 110 
Vt. 431. 

64. U.S.— Corpus Juris quoted In 
Hollander v. Davis, C.C.A.Fla., 120 
F.2d 131, 13'2. 

Cal.— Corpus Juris quoted in Cobb v. 
Lawrence, 129 P.2d 462, 464, 64 Cal. 
App.2d 630. 

Va.—Kent v. Miller, 189 S.B. 332. 

167 Va. 422. 

45 C.J. p 669 note 16. 

65. Ill.—Chicago, etc., R, Co. v. 
Johnson, 103 Ill. 512. 

45 C.J. p'669 note 17. 
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word '"gross’’ when applied to negligence has no le¬ 
gal significance,66 and imports nothing more than 
the lack of due care under the circumstances.67 A 
striking expression of this view is found in the 
frequently quoted statement that gross negligence 
is merely ordinary negligence with a vituperative 
epithet.6S 

(2) Particular Elements 

No one element of conduct can be ruled to constitute 
gross negligence. Some authorities hold that gross negli¬ 
gence includes the element of wantonness, while others 
hold that it does not; and a similar lack of harmony 
among the authorities exists with respect to other ele¬ 
ments such as willfulness, intent, malice, and bad faith. 

No one element of conduct can be ruled to con¬ 
stitute gross negligence,®^ but every act or omis¬ 
sion entering into a particular happening must be 
considered in connection with all the other circum¬ 
stances before the whole can properly be held to be 


an instance of gross negligence.70 

Willfulness, While it has been considered that 
gross negligence carries with it the element of will- 
fulness,7t other authorities hold that the term gross 
does not necessarily involve or imply the same thing 
as willful,72 although negligence: may be so gross as 
to evidence willfulness.72 It has been said that, al¬ 
though gross negligence may exist without willful 
negligence, still it includes willful negligence.74 

Wantonness. According to some authorities, 
gross negligence includes the element of wanton¬ 
ness,75 and the term "gross negligence” is some¬ 
times used as synonymous with "wantonness,”76 or 
"willful and wanton injury,”77 or "willful and wan¬ 
ton misconduct.”7S So, also, it has been considered 
that gross negligence consists in such lack of care as 
evidences a conscious indifference to consequenc¬ 
es,79 or recklessness,66 or a reckless disregard of 


66. Fla.—Corpus Juris cited iu 
tvilliams v. City of Jaclisonville, 
160 So. 15, 21. 118 Fla. 671. 

Mich.—Grabowski v. Seyler, 246 N.W, 
189, 261 Mich. 473—Piukler v. Zim¬ 
mer, 241 N.W. 851, '258 Mich. 336 
— Bobich V. Rogers, 241 N.W. 854, 
25$ Mich. 343. 

45 C.J. p 671 note 45. 

67. Ala.— Corpus Juris cited in 
Ridgely Operating Co. v. White, 
150 So. 693, 695, 227 Ala, 45,9. 

45 C.J. p 671 note 46. 

The only difference between an ac¬ 
tion for negligence and an action for 
“gross negligence" is that, in an ac¬ 
tion for gross negligence, the injured 
person may recover punitive dam¬ 
ages.—Travelers Ins. Co. v. Reed Co., 
Tex.Civ.App., 135 S.W.2d 611, error 
dismissed, judgment correct. 

68. Tex.—Travelers Ins. Co. v. Reed 
Co., supra. 

46 C.J. p 671 note 47. 

69. Mass.—Driscoll v. Pagano, 48 
N.E.2d 11, 313 Mass. 464—O'Neill 
v. McDonald, 16 N.E.2d 866, 301 
Mass. 256—Meaney v. Doyle, 177 
N.E. .6, 276 Mass. 218. 

70. Mass.—Driscoll v. Pagano, 48 
N.E.2d 11, 313 Mass. 464. 

71. Mich.—^Wieczorek v. Merskin, 13 
■N.W,2d 239, 308 Mich, 145. 

Wis,—Berndl v. Payne, 188'N.W. 81, 
177 Wis. 210. 

4'5 C.J. p 669 note 21. 

Willful mischief Is hardly distin¬ 
guishable from gross negligence.— 
Conrad v. Baltimore & O. R. Co., 61 
S.E. 44, 64 W.Va. 176, 16 L.R.A^N.S., 
1129—68 C.J. p 282 note 81 [a]. 

72. XJ.S.—M. & M. Transp. Co. v. 
Cochran, C.C.A.R.I., 100 P.2d 207. 

Cal.—Kastel v, Stieber, 8 F.2d, 474, 
215 Cal. 37—Sumner v. Edmunds, 
21 P.2d 159, 130 Cal.App. 770. 

Ca.—Hennon v. Hardin, 50 S.E.2d 


I 236, 78 Ga.App. 81—Smith v. At- 
I lantic Coast Line R. Co., 43 S.E. 

I 2d 420, 75 Ga.App. 346—Southern 
I Ry. Co', v. Kelley, 182 S.E. 631, 62 
Ga.App. 137. ^ 

Mass,—Roiko v. Aijala, 199 N.E. 484, 
293 Mass. 149—Desroches v. Hol¬ 
land. 189 N.E. 619, 285 Mass. 495. 
N.H.—LaPlante v. Rousseau, 18 A.2d 
777, 91 N.H. 330,. Georgia law. 

S.D.—Holdhusen v. Schaible, 244 N. 

W. 392, 60 S.D. 275. 

Tex.—Travelers Ins. Co. v. Reed Co., 
Civ.App., 135 S.W.2d 611, error 
dismissed, judgment correct. 

45 C.J. p 669 note 22 . 

Willful misconduct has been con¬ 
trasted with gros^ negligence.—Park 
Utah Mining Co. v. Industrial Com¬ 
mission, 220 P. 389, 62 Utah 421—68 
C.J. p 282 note $2 [b]. 

73. Ill.—Seiffe v. Seiffe, ,267 Ill.App. 
23. 

Mo.—Boneau v. Swift & Co., App., 66 
S,W.2d 172. 

N.H.—LaPlante v. Rousseau, 18 A. 
2d 777, 91 N.H. 330, Georgia law. 

45 C.J. p 669 note '23. 

74. Ohio.—Chapman v. Lepotsky, 23 
Ohio Cir.Ct.,N.S., 90. 

Willful negligence generally see in¬ 
fra § 9. 

75. Tex.—Thomas v. Southern Lum¬ 
ber Co., Civ.App., 181 S.W.2d 111. 

Wis.—Berndl v. Payne, 188 N.W. 81, 
177 Wis. 210. 

46 C.J. p 670 note 25, 

76. Ala.—Louisville, etc., R. Co. v. ! 
Orr, 26 So. 35, 121 Ala. 489. 

45 C.J. p 670 note 26. 

77. N.C.—McNeill v. Durham, etc., 
R. Co., 47 S.E. 765, 135 N.C. 682, 67 
L.R.A. 227. 

78. Ga.—Smith v. . Atlantic Coast 
Line R. Co., 43 S.E.2d 420. 76 Ga. 
App. 346—Southern Ry, Co. v. Kel¬ 
ley, 182 S.E. 631, 52 Ga.App. 137 
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—Blanchard v. Ogletree, 162 S.E. 
116, 41 Ga.App. 4. 

79. U.S.—Toshizawa v. Hewitt, C. 
C.A.Hawaii, 52 F.2cl 411, 79 A.L.R. 
317. 

Fla.—Jackson v. Edwards, 197 So. 
833, 144 Fla. 187. 

Ill.—Seiffe- V. Seiffe, 2'67 Ill.App. 23. 
Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 756, 181 Tenn. 
126—Prater v. Fidelity Trust Co., 
34 S.W.2d 205, 161 Tenn. 626— 
Craig V. Stagner, 19 S.W.2d 234, 
159 Tenn. 611—Tennessee, A. & G. 
Ry. Co. V. Hunt, 13 Tenn.App. 590 
—Louisville & N. R. Co. v. Hadley, 
11 Tenn.App. 642. > 

Tex.—Howard v. Bennett, 170 S.W.2d 
709, 141 Tex. lOS—Thomas v. 

Southern Lumber Co., Civ.App.; 181 
S.W.2d 111—Granberry v, Texas 
Public Service Co,, Civ.App., 171 
S.W.2d 184—Mims v. Seltzer, Civ. 
App., 143 S.W.2d 973, error dis¬ 
missed—Montgomery Ward & Co, 
v. Levy, Civ.App., 136 S.W.2d 663, 
error dismissed, judgment correct 
—Corpus Juris cited in Loyd v. 
Pierce, Civ.App., 89 S.W.2d 1035, 
1040—Morton Salt Co. v. Wells, 
Civ.App., 36 S.W.2d 454, affirmed, 
ShP., 70 S.W.2d 409, 123 Tex. 151 
—Tracey v. Wichita Ice Co., Civ. 
App., 30 S.W.2d 673r—Port Worth 
Elevator Co. v. Russell, Civ.App., 
28 S.W.2d 320, reversed on other 
grounds Foi*! Worth Elevators Co. 
V. Russell, 70 S.W.2d 397, 123 Tex. 
128. 

45 C.J. p 670 note 28. 

As less than wanton disregard 
Conscious indifference does not 
amount to willful or wanton disre¬ 
gard of duty.—^Lee v. Hoff, 97 P.2d 
715, 163 Or. 374. 

80. lll.E-People V. Sikes, 159 N.E. 
293, 328 Ill. 64—^People v. Adams, 
124 N.E. 676, 289 Ill. 339. 
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consequences^^ or o£ the rights of others^^ or of 
human life or bodily injuryand it has been said 
that gross negligence is such degree of rashness or 
wantonness as evidences a total disregard of the 
safety of persons or property,and is but little 
less than intentional wrong.^s Other authorities, 
however, hold that wantonness is not included in 
the conception of gross negligence,^® and that neg¬ 
ligence may be gross, although the conduct com¬ 
plained of is not wanton or reckless.®'^ 

Intent, In some cases it has been considered that 
the term “gross negligence'' includes the element of 
intent,^® either actual or constructive,®^ consisting 
of such conscious indifference to the rights of oth¬ 
ers as amounts to an intentional violation of them,90 
and it has been said that gross negligence means 
intentional failure to perform a manifest duty in 
reckless disregard of the consequences as affecting 
the life or property of another,9^ and that no degree 
of mere carelessness or inadvertence will amount to 
gross negligence.32 Other authorities, however, 
hold that there may be gross negligence without any 


element of intent,33 and that gross negligence falls 
short of being such reckless disregard of probable 
consequences as is equivalent to intentional wrong.94 

Bad faith or malice. While it has been said that 
gross negligence “is a violation of good faith,"®® 
it has also been considered that, although gross neg¬ 
ligence may be evidence of bad faith,®® it is not the 
same thing.®Gross negligence has been held not 
to be equivalent to malice,®® although it may tend 
to show malice,®® but it has also been considered 
that gross negligence is, in law, equivalent to actual 
malice.^ 

§ 9. - Willfulness or Wantonness 

a. In general 

b. Terms compared 

c. Elements 

d. Particular acts or omissions 
a. In G-eneral 

“Willfulness^^ and “wantonness“ are distinct from, 
and Incompatible with, negligence, since the latter is 
based on Inadvertence whereas the former terms in- 


81. K.Y.—Corpus Juris cited in 
Hazzard v. Chase Nat. Bank of 
City of New York, 287 .N.Y.S. 541, 
655, 159 Misc. 57. 

Wls.—Kuchenreuther v. Chicago, M., 
St. P. & P. R. Co., 275 N.W. 457, 
225 Wis. 613, 

45 C.J. p 670 note 29. 

82. Fla.—Jackson v. Edwards, 197 
So. 833, 144 Fla. 187. 

Pa.—Bowman v. Pennsylvania R. 
Co., 149 A. S77, 299 Pa. 558, cer¬ 
tiorari denied 51 S.Ct. 27, 282 XJ.S. 
849, 75 L.Ed. 752. 

Tenn.—Louisville & N. R. Co. v. Had¬ 
ley, 11 Tenn.App. 642. 

45 C.J. p 670 note 30. 

83. Tex.—Wright v. State, 235 S.W. 
886, 90 Tex.Cr. 435. 

84. Mich.—Wieczorek v. Merskin, 13 
N.W.2d 239, 308 Mich. 145. 

45 C.J. p '670 nbte 32. 

85. Fla.—Jackson v. Edwards, 197 
So. 833, 144 Fla. 187. 

45 C.J. p 670’note 32. 

8S. Ala.—Smith v. Roland, 10 So.2d 
367, 243 Ala. 400. 

Conn.—Decker v. Roberts, 3 A.2d 855, 
125 Conn. 150. 

Ga.—Smith v, Atlantic Coast Line R. 
Co., 43 S.E.2d 420, 76 Ga.App. 346 
—Southern Ry. Co. v. Kelley, 182 
S.B. 631, 52 Ga.App. 137. 

Mass.—Desroches v. Holland, 189 N.' 

E. 619. 286 Mass. 495. 

N.H,—LaPlante v. Rousseau, 18 A. 

2d 777, 91 N.H, 330, Georgia law. 
Ohio.—Oyster v. Kuhn, 32 N.E.2d 80, 
65 Ohio App. 533. 

S.D.—^Holdhusen v. Schaible, 244 N. 

W. 392. 60 S.D. 275. 

45 C.J. P 670 note 33. * 


“Gross negligence” lies between 
ordinary negligence and reckless or 
wanton misconduct which are ele¬ 
ments of willful negligence.—Steele 
V. Lackey, 177 A. 309, 107 Vt. 192. 

87. Ala.—Armistead v. Lenkeit, 160 
So. 257, 230 Ala. 155. 

Cal.—Kastel v. Stieber, 8 P.2d 474, 
215 Cal. 37—Sumner v. Edmunds, 
21 P.2d 159, 130 Cal-App. 770. 

Conn.—Mooney v. Wabrek, 27 A.2d 
631, 129 Conn. 302—Bordonaro v. 
Senk, 147 A. 136, 109 Conn. 428. 
Ga.—^Hennon v. Hardin, 50 S.E.2d 
236, 78 Ga.App. 81. 

Mass.—Roiko v. Aijala, 199 N.E. 484, 
293 Mass. 149. 

Pa.—Brugh v. Philadelphia Suburban 
Transp. Co., Com.PL, 33 Del.Co. 
131. 

Va.—Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va. 553. 

45 C.J. p 670 note 34, 

88. N.H,—Garland v. Boston & M. 
R. R., 86 A. 141, 76 N.H. 656, 46 L. 
R.A.,N.S., 338, Ann.Cas.l913E, 924. 

Wis.—Theby v. Wisconsin Power & 
Light Co.. 222 N.W. 82'6, 197 Wis. 
601., modified on other grounds 223 
N.W. 791, 1-97 Wis. 601—Berndl v. 
Payne, 188 N.W. 81, 177 Wis. 210. 

45 C.J. p 670 note 35. 

89. Wis,—State ex rel. Zent v. Tan- 
ny, 12 N.W.2d 46. 244. Wis. 342— 
Wedel V, Klein, 282 N.W. 606, 229 
Wis. 419. 

46 C.J. p 671 note 36. 

90. Tex. — Wright v. State, 236 S.W. 
886, 90 Tex.Cr. 435. 

Wis.—Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 
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601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

91. U.S,—Browning v. Fidelity 
Trust Co., N.J., 250 F. 321, 162 C, 
C.A. 391, certiorari denied 39 S.Ct. 
9, 248 U.S. 564, 63 L.Ed. 423. 

45 C.J. p 671 note 38. 

92. Wis.—Decker v. McSorley, 93 N. 
W. 808, 116 Wis. 643. 

45 C.J. p 671 note 39. 

93. Fla.—Jackson v. Edwards, 197 
So. 833, 144 Fla. 187. 

Va.—Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va, 553. 

45 C.J. p '671 note 40. 

94. Vt.—Sorrell v. White, 153 A. 
359, 103 Vt. 277. 

Va.—Thornhill v. Thornhill, 2 S.H 
2d 318, 172 Va. 653. 

95. Md.—Bannon v. Baltimore, etc., 
R. Co., 24 Md. 108. 

98. U.S.—^Atlas Nat. Bank v. Holm, 
Wis., 71 F. 489, 19 C.C.A. 94. 

45 C.J. p 669 note 19. 

97. Ky.—Macon v. Paducah St. R. 
Co., 62 S.W. 496, 110 Ky. 680, 23 
Ky.L. 46. 

45 C.J. p 669 note 20. 

One may act in good faith and still 
be guilty of gross negligence.—Lin¬ 
coln V. Buckmaster, 32 Vt. 652. 

98. Ky.—Louisville, etc., R. Co. v. 
McCoy, 81 Ky. 403. 

99. Ky.—Louisville, etc., R. Co. v. 
McCoy, supra. 

1. Md.—Bannon v. Baltimore, etc., 
R. Co., 42 Md. 108. 

45 C.J. P 671 note 43. 
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volve purpose or design. Nevertheless, although they 
are sometimes held to be misnomers, the terms “will¬ 
ful negligence'^ and "wanton negligence" are frequently 
used by the courts to describe something more than 
ordinary or even gross negligence. 

The terms ''negligence'^ and "willfulness'' are not 
synonymous but are distinct in meaning,2 and, ac¬ 
curately speaking, are incompatible,3 and signify the 
opposites of each other,^ in that absence of intent is 
a distinguishing characteristic of negligence, as dis¬ 
cussed supra § 3, whereas willfulness cannot exist 
without purpose or design,5 and a willful injury will 


§ 9 

not be inferred when the result may be reasonably 
attributed to negligence or inattention.® The differ¬ 
ence between negligence and willfulness is a differ¬ 
ence in kind and not merely a difference in degree,'^ 
and, accordingly, negligence cannot be of such a de¬ 
gree as to become willfulness,® while, on the other 
hand, a willful act involves no negligence.^ How¬ 
ever, the distinction has been held to be relatively 
unimportant since a failure of duty to avoid injury 
to others results in liability for an injury, whether 
it is caused by negligence or willfulness.^® 


2 . U.S.—Baltimore & O. R. Co. v. 
Relg’enhauer, C.C.A.Mo., 168 F.2d 
12 . 

Cal.—Lennon v. Woodbury, 40 P.2d 
292, 3 CaLApp.2d 595—Turner v. 
Standard Oil Co. of California, 25 
P.2d 988, 134 Cal.App. 622—Albers 
V. Shell Co. of California, 286 P. 
752. 104 Cal.App. 733. 

Ohio.—Corpus Juris cited in McCoy 
V. Faulkenberg-, 4 N.E.2d 281, 284, 
63 Ohio App. 98. 

5. Ariz.—Corpus Juris cited In 
Lutfy V. Lockhart, 295 P. 975, 978, 
37 Ariz. 488. 

Cal.—Wright v. Sellers, 78 P.2d 209, 
25 Cal.App.2d 603—Albers v. Shell 
Co. of California, 286 P. 752, 104 
Cal.App. 733, 

Oonn.—Bordonaro v. Senk, 147 A. 136, 
109 Conn. 428. 

Del.—Corpus Juris cited In Gallegher 
V. Davis, 183 A. 620, ‘622, 7 W.W. 
Harr. 380. 

Ill.—Keldy V. Burtner, 33 N.E.2d 754, 
310 Ill.App. 251—Grinestaff v. New 
York Cent. R. R,, 253 Ill.App. 162, 
589. 

La.—Corpus Juris quoted in State v. 
Vinzant, 7 So.2d 917, 922, 200 La. 
301. 

Mass.—Desmond v. Boston Elevated 
Ry. Co.. 64 N.E.2d 357, 319 Mass. 
13—^Aldworth v. P. W. Woolworth, 

3 N.E.2d 1008, 295 Mass. 344. 
Mich.—Cogswell v. Kells, 292 N.W. 
483, 293 Mich. 541. 

Miss.—Covington v. Carley, 19 So.2d 
817, 197 Miss. 535. 

Mo.—State ex rel. Kurn v. Hughes, 
153 S.W.2d 46, 348 Mo. 177, con¬ 
formed to, App., 154 S.W.2d 397— 
Corpus Juris quoted in Blunk v. 
'.Snider, 111 S.W.2d 163, 165, 342 Mo. 
26. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
126, 149 Ohio St. 520—Petrey v. 
Liuzzi, 61 N.E.2d 158, 76 Ohio App. 
19—Caldwell v. Maupin, 22 N.E.2d 
454, 61 Ohio App. 161. 

Pa.—Fine v. Philadelphia Suburban 
Transp. Co., Com.Pl., 34 Del.Co. 
525. 

Tex.—CJorpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W.2d 
216, 220. 

W.Va.—^Kelly v. Checker White Cab, 
50 S.E.2d 888—Stone v. Rudolph, 32 
S.E.2d 742, 127 W.Va. 335. 


45 C.J. p 672 note 48—68 C.J. p 282 
note 82 [f]. 

4. Cal.—Donnelly v. Southern Pac. 
Co.. 118 P.2d 465, 18 Cal.2d 863. 

La.—Corpus Juris quoted in State 
V. Vinzant, 7 So.2d 917, 922, 200 La. 
301. 

Mich.—Finkler v. Zimmer, 241 N.W. 
851, 258 Mich. 336. 

Mo.—Corpus Juris quoted in Blunk 
V. Snider, 111 S.W.2d 163, 165, 342 
Mo. 26. 

5. D.—Smith v. Weber, 16 N.W.2d 637, 
70 S.D. 232. 

Tex.—Corpus Juris quoted in Michels 
V. Boruta, Civ.App., 122 S.W.2d 
216, 220. 

45 C.J. p 672 note 49. 

5. Cal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863— 
People V, Pryor, 61 P.2d 773, 17 Cal. 
App.2d 147. 

Del.—Corpus Juris cited in Gallegher 
V. Davis, 183 A. 620, 622, 7 W.W. 
Harr. 380. 

III.—Brewster v. Rockford Public! 
I Service Co., 257 Ill.App. 182. 

La.—Corpus Juris quoted in State v. 
Vinzant, 7 So.2d 917, 922, 200 La. 
301. 

Mo.—Corpus Juris quoted in Blunk 
V. Snider, 111 S.W.2d 163, 165, 342 
Mo. 26—Corpus Juris cited in Mc¬ 
Carty V. Bishop, App., 102 S.W.2d 
126, 128, 231 Mo.App. 604. 

5. D.—Smith v. Weber, 16 N.W.2d 
537, 70 S.D. 232. 

Tenn.—Nashville, C. & St. L. R. Co. 
V. Wright, 250 S.W. 903, 147 Tenn. 
620. 

Tex.—^Corpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W.2d 
216, 225. 

W.Va.—Kelly v. Checker White Cab, 
50 S.E.2d 888—Stone v. Rudolph, 
32 S.E.2d 742, 127 W.Va. 335. 

45 C.J. P 672 notes 49, 51. 

Intent as element of willfulness or 
wantonness see infra subdivision 
c of this section. 

6. La.—Corpus Juris quoted in 
State V. Vinzant, 7 So.2d 917, 922, 
200 La. 301—^Jefferson v. King, 124 
So. 689, 12 La.App. 249. 

Mo.—Corpus Juris quoted in Blunk 
v. Snider, 111 S.W,2d 163, 165, 342 
Mo. 26. 


S.D.—Smith v. Weber. 16 N.W.2d 
537, 70 S.D. 232. 

45 C.J. p 673 note 52. 

7. U.S.—M. & M. Transp. Co. v. 
Cochran, C.C.A.R.I., 100 P.2d 207. 

Mass.—Desmond v. Boston Elevated 
Ry. Co., 64 N-E.2d 357, 319 Mass. 
13—Durgin’s Case, 146 N.E. 694, 
251 Mass. 427, 

Mich.—Finkler v. Zimmer, 241 N.W. 
861, 258 Mich. 336—People v. Orr, 
220 N.W. 777, 243 Mich. 300. 

N.T.—Corpus Juris quoted in Peo¬ 
ple V. Horvatt, 26l N.Y.S. 303, 307, 
237 App.Div. 289, affirmed People 
V. Mangan, 188 N.E. 41, 262 N.Y. 
508. 

Ohio.—Corpus Juris cited in McCoy 
V, Faulkenberg, 4 N.E.2d 281, 284, 
63 Ohio App. 98. 

S.D.—Smith v. Weber, 16 N.W.2d 537, 
70 S.D. 232. 

Tex.—Corpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W.2d 
216. 220. 

Va.—Thornhill v. Thornhill, 2 S.E. 

2d 318, 172 Va. 553. 

45 C.J. p 673 note 55. 

8. Colo.—Millington v. Hiedloff, 46 
P.2d 937, 96 Colo. 581. 

N.T.—Corpus Juris quoted in Peo¬ 
ple V. Horvatt, 261 N.Y.S. 303, 307, 
237 App.Div. 289, affirmed People 

V. Mangan, 188 N.E. 41, 262 N.Y. 
608. 

Ohio.—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423. 

S.D.—Holdhusen v. Schaible, 244 N. 

W. 392, '60 S.D. 275, 

Tex.—Corpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W.2d 
216, 220. 

45 C.J. p 673 note 56. 

8. Cal.—Whiteford v. Yuba City 
Union High School Dist, 4 P.2d 
266, 117 Cal.App. 462. 

Mass.—Desmond v. Boston Elevated 
Ry. Co., 64 N.E.2d 357, 319 Mass, 
13. 

N.Y.—Corpus Juris quoted in People 
V. Horvatt, 261 N.Y.S. 303, 307, 
237 App.Div. 289, affirmed People 
V. Mangan, 188 N.E. 41. 262 N.T. 
608. 

Tex.—^Corpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W. 2d 
216, 220. 

45 C.J. p 673 note 57. 

10. Ky.—Haynes r. Cincinnati, etc., 
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Wantonness. When the terms are accurately 
used, there is a clear distinction between '^negli¬ 
gence” and "wantonness,in that mere careless¬ 
ness or inadvertence may constitute negligence 
whereas wantonness is essentially a state of mind, 
which includes to a greater or lesser extent the ele¬ 
ments of consciousness of one’s conduct, intent to do 
or omit the act in question, realization of the prob¬ 
ability of injury to another, or reckless disregard 
of consequences.12 Accordingly, it has been said 
that wantonness and negligence are incompatible,!^ 
and that the difference between them is one of kind 
and not merely of degree.i"^ 


"Willful negligence** and want on negligence,** 
The phrase "willful negligence” has been held to be 
a contradiction in terms,i® for to say an injury re¬ 
sulted from the negligent and willful conduct of 
another is to affirm that the same act is the result of 
two opposite mental conditions, heedlessness and 
purpose or design.i® However, "willful negligence” 
is sometimes defined as being a kind of negligence,!'^ 
and held, at least when the element of willfulness 
is given a restricted meaning, to be a proper term;!^ 
and the term "willful negligence” is frequently used 
by the courts,!^ and has come to have a well under¬ 
stood significance in the law;20 as meaning some- 


R. Co., 140 S.W. 176, 145 Ky.'209, 
216, Ann.Cas.tOlSB 719, rehearing" 
denied 143 S.W. 380, 146 Ky. 739. 

45 C.J. p 673 note 58. 

11. Ala.—Corpus Juris cited in Law 
V. Saks, 1 So.2d 28, 29, 241 Ala. 
37—Cforpus Juris cited in Sims v. j 
Birmingham Electric Co., 189 So. 
&47, 548, 238 Ala. 83—Louisville & 
N. R. Co. V. Perkins, 44 So. 602, 

152 Ala. 133—Georgia Pac. R. Co. 
V. Lee, 9 So. 230, 92 Ala. 262. 

Cal.—-Wright v. Sellers, 78 P.2d 209, 
25 Cal.App.2d 603—Albers v. Shell 
Co. of California, 28'6 P. 752, 104 
Cal.App. 733. 

Conn.—Bordonaro v. Senk, 147 A. 
136, 109 Conn. 428. 

in. —Lake Shore & M. S. R. Co. v. 
Bodemer, 29 N.B. 692, 139 Ill. 596, 

32 Am.S.R. 218—Kelly v. Burtner, 

33 N.E.2d 754, 310' Ill.App. 251. 
Kan.—Elliott v. Peters. 185 P.2d 139, 

163 Kan. 631—Bazzell v. Atchison, 
T. & S. F. R. Co., 300 P. 1108, 133 
Kan. 483—Atchison. T. & S. P. R. 
Co. V. Baker, 98 P. 804, 79 Kan. 
183. 21 L.R.A..N.S., 427. 

Ky.—Louisville & N. R. Co. v. 

George, 129 S.W.2d 986, 279 Ky. 24. 
Mass-—Desmond v. Boston Elevated 
Ry. Co., 64 N.E.2d 357, 319 Mass. 
13—Cohen v. Davies, 25 N.E,2d 
223, 305 Mass. 152, 129 A.L.R. 735 
—Aldworth v. F. W. Woolworth, 3 
N,E.2d 1008, 295 Mass. 344—Janu- 
sis V. Long, 188 N.E. 228, 284 Mass. 
403—Isaacson v. Boston, W. & N. 
Y. St. Ry. Co., 180 N.E. 118, 278 
Mass. 378. 

Mich.—Pinkler v. Zimmer, 241 N-W. 
851, 258 Mich. 336, 

Mo.—State ex rel. Kurn V; Hughes, 

153 S,W.2d 46, 348 Mo. 177, con¬ 
formed to, App., 154 S,W.2d 397— 
Evans v. Illinois Gent. R. Co., ,233 

S. W. 397, 289 Mo. 493. 

Ohio.—Oyster v. Kuhn, 32 N.E.2d 80, 
65 Ohio App. 533—Murphy y, Sny- 
4er, 27 N.B.2d 162, 63 Ohio App. 
423—Corpus ^'urls cited in McCoy 
V. Faulkenberg. 4 N.E.2d 281, 284, 
63 Ohio App. 98.: 

Pa.—Rich V. ^Petersen Truck Lines, 
53 A.2d 725, 367 Pa. 318—Kasano- 
vich V. George,, 34 A.2d 523, 348 
Pa 199—^Fine v. Philadelphia Sub- 


’ urban Transp. Co., Com.Pl., 34 Del. 
Co. -525—Bradley v. .Philadelphia 
Transp. Co., Com.Pl., 34 Del.Co. 
497. 

S.D.—Holdhusen v. Schaible, 244 N. 

W. 392, 60 S.D. 275. 

W.Va.—Kelly v. Checker White Cab, 
50 S.E.2d 888—Stone v. Rudolph, 
32 S.E.2d 742, 127 W.Va. 33$. 

45 C.J. p 674 note 62. 

^‘Wanton laiisconduct” defined 

(1) “Wanton misconduct” is such 
conduct as indicates a reckless dis¬ 
regard of the safety of others or of 
the consequences of one’s action.— 
Decker v. Roberts, 3 A.2d 855, 125 
Conn. 150—Berman v. Berman, 147 
A. 668, 110 Conn. 169—Bordonaro v. 
Senk, 147 A. 136, 109 Conn. 428. 

(2) “Wanton misconduct” compre¬ 
hends an entire absence of all care 
for safety of others and an indiffer¬ 
ence to consequences, but it is not 
necessary that an injury be intended 
or that there be any ill will on the 
part of the actor toward the person 
injured as result of such conduct.— 
Tighe V. Diamond, 80 N.E.2d 122, 149 
Ohio St. 620—Davis v. Moor, Ohio 
App., 84 N.E.2d 305. 

12. Ala.—^Law v. Saks, 1 So.2d 28, 
241 Ala. 37. 

Cal.—'Corpus Juris cited in People 
V. McNutt, 105 P.2d 657, '658, 40 
Cal.App.2d 835. 

Del.—Corpus Juris cited in Gallegher 
V. Davis, 183 A. 620, 622, 7 W.W. 
Harr. 380. 

Mich.—People v. Orr, 220 N.W. 777, 
243 Mich. 300. 

Mo,—Corpus Juris cited in McCarty 
V. Bishop. 102 S.W.2d 126, 128, 231 
Mo.App. 604. 

Ohio.—Rupright v. Burns, App., 82 
N.E.2d 330—Bolser v. Arnold, 65 
N.E.2d 139. 73 Ohio App. 133. ' 

S.D.—Endorf v. Johnson, 241 'N.W. 
519, 69 S.D. 649. 

W.Va.—Kelly v. Checker White Cab, 
60 S.E.2d 888—Stone v. Rudolph, i 
32 S.E.2d 742, 127 W.Va. 335. 
Elements of willfulness or wanton- 
ness see infra subdivision c of this 
section. 

13. Ill.—Grinestaff y. New, York 
Cent R. R., 253 Ill.App. 162, 689. 
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' Miss.—Covington v. Carley, 19 So.2d 
817, 197 Miss. 535. • 

Ohio.—Caldwell v. Maupin, 22 N.E.2d 
454, 61 Ohio App. 161. 

45‘C.J. p 674 note 68. 

14. Mich.—People v. Orr, 220 N.W. 
777, 243 Mich. 300. 

S.D.—Endorf v. Johnson, 241 N.W. 
619, 59 S.D. 549. 

15. Mo.—Corpus Juris quoted in 
Blunk V. Snider, 111 S.W.2d 163^ 
165. 342 Mo. 26. 

Ohio.—Tighe v. Diamond, SO N.E.2<i 
122, 149 Ohio St 620. 

Tex.—Corpus Juris quoted in Mich¬ 
els V- Boruta, Civ.App., 122 S.W. 
2d 216, 220. 

Vt—Sorrell v. Wliite, 153 A. 359, 
103 Vt 277. 

Va.—Thornhill y. Thornhill, 2 S.B.2d 
318, 172 Va. 553. 

45 C.J. p 673 note 53. 

16. Cal.—Tognazzini v. Freeman, 
123 P. 540, 18 Cal.App. 468. 

Minn.—Hanson v. Hall, 279 N.W. 
227, 202 Minn. 381. 

Mo.—Corpus Juris quoted in Blunk 
■y. Snider, 111 S.W.2d 163, 165, 342- 
Mo. 26. 

Tex.—Corpus Juris quoted in Mich¬ 
els V. Boruta, Civ.App., 122 S.W.2d 
216, 220. 

45 C.J. p 673 note 64. 

17. Vt—Sorrell v. White, 153 A. 359,. 
103 Vt 277. 

18. Vt—Sorrell v. White, supra. 
When the willfulness is referred? 

to the breach of duty instead of the 
injury caused or damage done, the 
term is not improper. 

N.C.—Braxton v. Matthews, 154 S. 
E. 735, 199 N.C. 484—Foot v. Sea¬ 
board Air Line R. Co., 64 S.E. 843, 
142 N.C. 52. 

Vt ^Sorrell v. White. 163 A. 359, 103 
, Vt 277. 

19. Cal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863. 

46 C.J. p 673 note 69. 

20. Colo.—Victor Coal Co. v. Muir, 
38 P. 378, 20 Colo. 320, 46 Am.S.R. 
299, 26 L.R.A. 435. 

Beflnitious 

(1) A tort having sorne of the 
characteristics .of both, negligence 
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thing more than simply negligence^i pr even gross 
negligence,22 and as indicating a voluntary breach 
of duty under such circumstances as indicate a reck¬ 
less or wanton disregard of consequences.23 It has 
been defined as that degree of neglect arising where 
there is a reckless indifference to the safety of hu¬ 
man life, or an intentional failure to perform a man- 
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ifest duty to the public, in the performance of which 
the public and the person injured had an interest.24 

Because ^‘wantonness’’ and '"negligence’^ are in¬ 
compatible, the term "wanton negligence” Has been 
held to be a misnomer and its use unwarranted.25 
Nevertheless, this term is also frequently used by 
the courts,26 as expressing something more than 

V. Chesapeake, O. & S. W. R. Co„ 


and willfulness occurs when a per¬ 
son, with no intent to cause harm, 
Intentionally performs an act so un¬ 
reasonable and dangerous that he 
knows, or should know, that it is 
highly probable that harm will re¬ 
sult, and such a tort is sometimes 
called "‘willful negligence.”—Don¬ 
nelly V. Southern Pac. Co., 118 P.2d 
465, 18 Cal.2d 863. 

(2) “Willful negligence” is an in¬ 
tentional failure to perform a mani¬ 
fest duty which is important to the 
person injured in preventing- the in¬ 
jury.—Lipscomb v. News Star World 
Pub. Corporation, La.App., 5 So.2d 41 
—Jefferson v. King, 124 So. 589, 12 
La.App. 249. 

(3) “Willful negligence” is delib¬ 
erate act or conduct evidencing reck¬ 
less indifference to safety approxi¬ 
mating wantonnesa.—Ashton v. Blue 
River Power Co., 222 N.W. 42, 117 
Neb. 661. 

(4) ^‘Willful negligence” involves 
a deliberate purpose not to dis¬ 
charge some duly, necessary to safe¬ 
ty of the person or property of an¬ 
other, which person owing it has as¬ 
sumed or had imposed on him by 
operation of law.—Monnet v. XJll- 
man, 276 P. 244, 129 Or. 44. 

<5) Other definitions and distinc¬ 
tions. 

Mo.—Connole v. East St. Louis & S. 

Ry. Co., 102 S.W.2d 681, 340 Mo. 

. 690, Illinois law. 

Neb.—Ashton v. Blue River Power 
Co., 222 N.W. 42, 117 Neb. 661. 
N.T.—Margulies v, Garwood, 36 N. 

Y.S.2d 94'6, 178 Misc. 970. 

Or.—Monnet v. Uliman, 276 P. 244, 
129 Or. 44. 

21, Ind.—Carter v. Louisville M. A. 
.& C. R. Co., 98 Ind. 552, 49 Am.R. 
780—-Pittsburgh C. & St. L. R. Co. 
V. Stuart, 71 Ind. 500. 

Ky.—Board of Internal Imp. of Shel¬ 
by County V. Scearce, ,63 Ky. 676. 
Minn.—Sloiker v. Great Northern R. 

Co., 79 N.W. 168, 76 Minn. 306. 
Wis.—Spencer v. Chicago, M. & St. 
P. Ry, Co., 154 N.W. 979, 161 Wis. 
474. 

22. Ill.—Chicago. R. I. & P. R. Co. 
V. Hamler, 74 N.E. 705, 710, 216 Ill. 
525. 1 L.R.A.,N.S., 674, 106 Am.S.R. 
187, 3 Ann.Cas. 42. 

Ky.—Chesapeake & O. R. Co. v., Tost, 
29 S.W. 326, 74 Ky. 380, 16 Ky.L. 
834—Cincinnati, ;fstc., R. Co. v. Pre¬ 
witt’s Adm’r, 17 S.W. 484, 92 Ky. 
223, 13 Ky.L. 474— Hansford's 


Adm'r v. Payne & Co., 11 Bush 
380. 

Minn.—Sloniker v. Great Northern 

R. Co., 79 N.W. 168, 76 Minn. 306. 

S.C.—Hull V. Seaboard Air Line R. 

Co., 57 S.E. 28. 76 S.C. 278, 10 L.R. 
A..N.S.. 1213. 

Vt.—Sorrell v. White, 153 A. 359, 103 
Vt. 277. 

“Tile word ‘willful* is descriptive 
of the ‘act,’ while the word ‘gross’ 
is descriptive of a degree of negli¬ 
gence.”—Clark’s Adm’r v. Louisville 

R. Co., 39 S.W. 840, 841. lOl Ky. 34. 
18 Ky.L. 1082. 36 L.R.A. 123. 

23. U.S.—^Wunderlich v. Franklin, 
C.C.A.Ala., 100 F.2d 164, certiorari 
denied Franklin v. Wunderlich, 59 

S. Ct. 834, 307 U.S. 631, 83 L.Ed. 
1514 —Shumacker v. St. Louis & S. 
F: R. Co., C.C.Ark., 39 F. 178, re¬ 
versed on other grounds 14 S.Ct. 
479, 152' U.S. 77, 38 L.Ed. 3'61. 

Fla.—Florida Southern R. Co. v. 
Hirst, 11 So. 506, 30 Fla. 1, 32 Am. 

S. R. 17, 16 L.R.A. 631. 

Ind.—Cincinnati, I. St. L. & C. R. Co. 
V. Cooper, 22 N.E. 340, 120 Ind. 
469, 16 Am.S.R. 334, 6 L.R.A. 241. 
N.T,—Margulies v. Garwood, 36 N. 

T. S.2d 946, 178 Misc. 970. 

Vt.—Sorrell v. White, 153 A. 359, 103 
Vt. 277. 

45 C.J. p 674 note 61. 

24. U.S.—In re Dutkiewlcz, D.G.N. 

T., 27 F.2d 334, 335. 

Ala.—Montgomery St R. Co. v. Rice, 
38 So. 857, 142 Ala. 674, 144 Ala. 
610. 

Colo.—^Victor .Coal Co. v. Muir, 38 P. 
378, 20 Colo. 320, 46 Am.S.R. 299, 

26 L.R.A. 435. 

Ill.—Illinois C^^nt. R. Co. v. Leiner, 
67 N.E. 398, 202 Ill. 624, 95 Am.S.R. 
266—Henning Brewing Co. v. At¬ 
chison, T. & S. F. R. Co,, 160 Ill. 

■ App. 614—Toledo St. L. & W. R. 

Co. V, Baker, 138 Ill.App. 83. 

Ihd.—Palmer v. Chicago St. L. & P. 

R. Co., 14 N.E. 70, 112 Ind. 250. 
Ky.—Union Warehouse Co, v. Pre¬ 
witt's Adm’r, 60 S.W. 9'64, 21 Ky. 
L. 67—Louisville & N. R. Co. v. 
Chism, 47 S.W. 261, 20 Ky.L. 684— 
Cincinnati, N. O. & T. P. R. Co. v. 
Sampson’s Adm’r, 30 S.W. 12, 97 
Ky.' .66, 16 Ky.L.' 819—Louisville & 
N. R. Co. V. Survant, 27 S.W. 999, 
96 Ky. 197, 16 Ky.L. 645—Louis¬ 
ville & N. R. Co. V. Coniff’s Adm’r, 

27 §,w;.i865, 16 Ky.L. 296—Cincin¬ 
nati, N. O. & T. P. R. Co. V. Pre¬ 
witt's ‘Adm’r, 17 S.W. 484, 92 Ky. 
223, 13 Ky.L. 474—Filbin’s Adm’r 
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16 S.W. 92, 91 Ky. 444, 13 Ky.L. 14 
—Eskridge's Ex’r v. Cincinnati, N. 
O. & T. P. R. Co., 12 S.W. 580, 89 
Ky. 367, 11 Ky.L. 557—Claxton’s 
Adm’r V. Lexington & B. S. R. Co., 
13 Bush 636—Lexington v. Lewis’ 
Adm’x, 10 Bush 677—Jacobs’ 
Adm’r v. Louisville & N. R. Co., 
73 Ky. 263—Louisville & P. Canal 
Co. V. Murphy, 9 Bush 622—Louis¬ 
ville & N. R. Co. V. Filbern’s 
Adm’x, 6 Bush 574, 99 Am.D. 690. 
Mass.—Warren v. Pazolt, 89 N.E. 
381, 203 Mass. 328, 

Minn.—Anderson v. Minneapolis, 
etc., R. Co., 114 N.W. 1123, 103 
Minn. 224, 14 L.R.A.,N.S., 886— 

Teal V. St. Paul City R. Co., 104 
N.W. 945, 96 Minn. 37,9—Alger, 

Smith & Co. V. Duluth-Superior 
Traction Co., 101 N.W. 298, 93 

Minn. 314. 

Mo.—Holwerson v. St. Louis & S. R. 
Co., 57 S.W. 770, 157 Mo. 21'6, 50 
L.R.A. 850. 

S.C.—Tinsley v. Western Union Tel. 

Co:, 51 S.E. 913, 72 S.C. 350. 

Tex.—McDonald v. International & 
G. N. R. Co., Civ.App.. 21 S.W. 774, 
reversed on other grounds 22 S.W, 
939, 86 Tex. 1, 40 Am.S.R. 803. 

25. Conn.—Ziman v. Whitley, 147 A. 
370, 110 Conn. 108. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520—Universal 
Concrete Pipe Co. v. Bassett, 200 
N.E. 843. 130 Ohio St. 567, 119 A. 
L.R. 646—Schulz v. pible, 48 N.E. 
2d 899, 71 Ohio App. 353. 

26. Kan.—Corpus Juris cited in 
Stout V. Gallemore, 26 P.2d 673, 
676, 138 Kan. 385. 

Minn.—Mueller v. Dewey, 198 N.W. 

428, 159 Minn. 173. 

Definitions 

(1) “Wanton negligence” consists 
In a heedless and reckless disregard 
for another’s rights, with the con¬ 
sciousness that the act or omission 
to act may result in injury to that 
other. 

U.S.—Hazle v. Southern Pac. Co., C. 
C.Or., 173 P. 431. 

Ala.—Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S'.R. 32—Louisville & N. R- Co. 

V. Webb, 12 So. 374, 97 Ala. 308— 
Richmond & D. R. Co. v. Vance, 9 
So. 674, 93 Ala. 144, 20 Am.S.R; 41. 
Cal.—^Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Ana. 
S.R. 85, 63 L.R.A. 238. 

Kan.—^Atchison, T, &; S. F. R. Co. v. 
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ordinary negligence^^ or even gross negligence.^S 

Other terms. Conduct or misconduct charac¬ 
terized by the words ‘‘willful” and “wanton” used 
either conjunctively or disjunctively is clearly dis¬ 
tinguishable from negligence^^ or from gross neg¬ 
ligence,^^ the difference being one of kind and not 
merely of degree.^i 

“Wanton and reckless misconduct” connotes a 
tort which is more closely akin to “willful miscon¬ 
duct” than to negligence, and has most of the le- 
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gal consequences ot willtul misconduct.32 “Serious 
and willful misconduct” means something much 
more than mere negligence, or even gross or culpa¬ 
ble negligence.33 

“Recklessness” is sometimes held to be more than, 
and different in kind from, negligence^'* and less 
than willfulness or wantonness it implies no care 
coupled with disregard of consequences.On the 
other hand, it has been held that the term has an 
elastic meaning and may be used to describe noth- 
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Baker. 98 P. 804, 79 Kan. 183, 21 
L.R.A.,N.S., 427—Chicago, etc., R. 
Co. V. Lacy, 97 P. 1025, 78 Kan. 
622. 

Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 756. 181 Tenn. 
126—Craig v. Stagner, 19 S.W.2d 
234, 159 Tenn. 511—Louisville & 

N. R. Co. V. Hadley, 11 Tenn.App. 
642. 

(2) '‘Wanton negligence'* is de¬ 
fined as marked by or manifesting 
arrogant recklessness of justice, or 
the rights or feelings of others, ruth¬ 
less, inhumane.—Town of Big Stone 
Gap V. Johnson, 35 S.E.2d 71, 184 
Va. 375. 

(3) ‘Wanton negligence’* means 
an act or failure to act, when there 
is a duty to act, in reckless disregard 
of rights of another, coupled with a 
consciousness that injury is a prob¬ 
able consequence of act or omiss’on 
—Swain v. American Mut, Liability 
Ins. Co., C.C.A.La., 134 F.2d 886— 
Evens v. Texas Pac.-Missouri Pac. 
Terminal R. R. of New Orleans, C.C. 
A.La., 134 F.2d 275, certiorari denied 
Texas Paciflc-Missouri Pacific Ter¬ 
minal R. of New Orleans v. Evens. 
63 S.Ct, 1175, 319 U.S. 756, 87 L.Ed. 
1709. 

(4) ‘Wanton negligence” implies 
failure to exercise any care for safe¬ 
ty of others to whom wrongdoer 
owes duty of care, when wrongdoer 
has knowledge of great pi'obability 
of harm which exercise of care might 
avert, and exhibits reckless disregard 
of consequences.—Reserve Trucking 
Co. V. Fairchild. 191 N.E. 745. 128 
Ohio St. 519—Rupright v. Bums, 
Ohio App., 82 N.E.2d 330—^Kirk v. 
Birkenbach, Ohio App., 32 N.E.2d 76. 

27. Cal.—Donnelly v. Southern Pac. 

Co., 118 P.2d 465. 18 Cal.2d 863. 
La.—Jefferson v. King, 124 So. 689, 
12 La.App. 249. 

W.Va.—Todorobak v. McSurley, 148 
S.E. 323, 107 W.Va. 372. 

4'6 C.J. p ‘674 note 70. 

'Wanton and reckless negligence” 

Includes something more tha.n ordi¬ 
nary inadvertence; in its essence it 
is like a willful, intentional wrong. 
—Bjornquist v. Boston & A. R. Co., 
70 N.E. 63, 186 Mass. 130, 102 Am.S. 
R. 332. 


“Wantonly careless” describes a 
degree of negligence greater than 
ordinary negligence.—Young v. City 
of Worcester, 149 N.E. 204, 253 Mass. 
481. 

28. Va.—Town of Big Stone Gap v. 
Johnson, 35 S.E.2d 71, 184 Va. 375. 

Willfulness as element of gross neg¬ 
ligence see supra § 8 d (2). 

29. Cal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863. 

Ga.—Southern Ry. Co. v. Kelley, 182 
S.E. 631, 62 Ga.App. 137. 

[11.—Nelson v. Armistead, 63 N.E 
2d 648, 327 Ill.App. 184—Grice v. 
O'Neill. 43 N.E.2d 565, 315 Ill.App. 
673—Carnahan v. Public Service 
Co. of Northern Illinois, 276 Hk 
App. 277—Nosko v. O’Donnell, 260 
Tll.App. 544. 

Ohio.—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423. 

State of mind 

“Wanton or willful misconduct,” 
as distinguished from simple negli¬ 
gence, is characterized as such by 
the state of mind with which the act 
or omission is done or omitted, so 
that it may be simple negligence, or 
wanton or willful wrong, according 
to the mental state of the person do¬ 
ing or omitting the duty required in 
the premises.—Ex parte McNeil, 63 
So. 992, 993, 184 Ala. 420. 

30. Ga.—Blanchard v. Ogle tree, T52 
S.E. 116, 41 Ga.App. 4. 

31. Ohio.—Murphy v. Snyder, 27 N. 
E.2d 152, 63 Ohio App. 423. 

32. Cal.—^Donnelly v. Southern Pac. 
Oo., 118 P,2d 465, 18 Cal.2d 863. 

33- Cal.—^Helme v. Great Western 
Milling Co„ 186 P. 510, 43 Cal.App. 
416—^Woodson v. Everson, 142 F- 
2d 338, 61 Cal.App,2d 204—Parsons 
V. Puller. 66 P.2d 430, 8 Cal.App.2d 
463—Candini v. Hiatt, 60 P.2d 843, 
9 Cal.App.2d 679—Sanford v. Gra¬ 
dy, 36 P.2d 6-52, 1 CaLApp.2d 365— 
Norton v. Puter, 32 P.2d 172, 138 
Cal.App. 253. 

Mass.—Durgin's Case, 146 N.E. 694, 
251 Mass. 427—In re Burns, 105 N. 
E. 601, 218 Mass. 8, Ann.Cas.l916A 
787. 

34. Conn.—Mooney v. Wabrek, 27 A. 

2d 631, 129 Conn. 302. 

Iowa,—Skalla v. Daeges, 16 N.W.2d 
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638, 234 Iowa 1260—Fraser v. 

Brannigan, 293 N.W. 50, 228 Iowa 
572—Mescher v, Brogan, 272 N.W. 
645, 223 Iowa 573—San burn v. Rol¬ 
lins Hosiery Mills, 251 N.W. 144, 
217 Iowa 218. 

Ky.—Louisville & N. R. Co. v. George, 
129 SW.2d 986, 279 Ky. 24. 

Mass.—Desmond v. Boston Elevated 
Ry. Co., 64 N.E.2d 357, 319 Mass. 
13—Cohen v. Davies. 25 N.E.2d 
223, 305 Mass. 152, 129 A.L.R. 735 
—^Ald worth v. P. W. Wool worth 
Co., 3 N.E.2d 1008, 295 Mass. 344— 
Isaacson v. Boston, W. & N. Y. St. 
Ry. Co., 180 N.E. 118, 278 Mass. 
378. 

Mich.—Pinkler v. Zimmer, 241 N.W. 

851, 258 Mich. 336. 

Mo.—Nichols V. Bresnahan, 212 S. 
W.2d 670, 357 Mo. 1126—State ex 
rel. Kurn v. Hughes, 153 S.W.2d 
46, 348 Mo. 177, conformed to, App., 
154 S.W.2d 397. 

Pa.—Commonwealth v. Amecca, Quar. 
Sess., 47 Lack.Jur. 177, reversed on 
other grounds 50 A.2d 725, 160 Pa. 
Super. 257. 

Blstinctlons stated 

“Recklessness” implies conscious 
appreciation of the probable extent 
of danger or risk incident to contem¬ 
plated action, whereas “negligence,” 
in the legal sense, implies knowledge 
only of a probable source of danger 
in the act.—Reilly v. City of Phila¬ 
delphia, 195 A. 897, 328 Pa. 563—La 
Marra v. Adam, 63 A.2d 497, ^*>4 Pa. 
Super. 268—^Urben v. Pittsburgh Rys. 
Co., Pa.Com.Pl., 93 Pittsb.Leg.J. 439. 
Distinguished from ordinary negli¬ 
gence 

The word “reckless” implies a sub¬ 
stantially greater degree or grosser 
form of negligence and is definite as 
not recking of consequences, desper¬ 
ately heedless, as from folly, passion 
or perversity, impetuosity, or rashly 
adventurous.—Sheridan v. Fletcher, 
'58 N.Y.S.2d 466, 270 App.Div. 29. 

35. Iowa.—Skalla v. Daeges, 15 N.W. 
2d 638, ,234 Iowa 1260—Sanburn v. 
Rollins Hosiery Mills, 251 N.W. 
144, 217 Iowa 218. 

38. Iowa.—Skalla v. Daeges, supra— 
Fraser v. Brannigan, 293 N.W. 50, 
1228 Iowa 672—Sanburn v. Rollins 
Hosiery Mills, 251 N.W. 144, 217 
Iowa 218. 
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ing more than negligence on the one hand or to im¬ 
ply wantonness on the other and some authori¬ 
ties have held the term to be equivalent to willful- 
ness.2^ There is a difference between negligence 
and a reckless disregard of rights or safety of oth¬ 
ers.^® 

b. Terms Compared 

Although In strictly accurate use the terms “willful¬ 
ness" and “wantonness” are clearly distinguishab,le, they 
are frequently used as synonymous or substantially so. 

In strictly accurate use, the terms ‘Willfulness” 
and “wantonness” express different ideas and are 
clearly distinguishable,the distinction resting 
chiefly in the nature and extent of intent involved.^i 
It has been said that “the difference is that between 
him who casts a missile intending that it shall strike 
another and him who casts it where he has reason 
to believe it will strike another, being indifferent 
whether it does so or not.”^^ Nevertheless, the two 
terms are frequently used as synonymous^s or sub¬ 
stantially so;^4 and it has been considered unneces¬ 
sary to draw any distinction between them.^5 Ac¬ 


cordingly, the terms “willfulness” and “wanton¬ 
ness” are frequently defined together, the definition 
including, in the alternative, an actual or a construc¬ 
tive intent to injure.*^® 

c. Elements 

(1) In general 

(2) Realization of probability of injury 

(3) Disregard of probable consequences 

(4) Intent to injure, ill will, or malice 

(1) In General 

Conduct cannot be willful or wanton unless the actor 
was conscious of his conduct and intended to do or omit 
the act in question; but it is not necessary that any 
element of criminality be involved. 

In order that one may be held guilty of willfulness 
or wantonness it must appear that he was conscious 
of his conduct.'^^ Also, in order that an act or 
omission may properly be characterized as either 
willful or wanton there must be, on the part of the 
person sought to be charged, a conscious intent to 
do or to omit the act in question an intentional 


37. Kan.—Stout v. Gallemore, 26 P. 
2d 573, 138 Kan. 385. 

38. La.—Lipscomb v. News Star 
World Pub. Corporation, App., 6 So. 
2d 41. 

N.Y.—Marg-ulies v. Garwood, 36 N.T. 
S.2d 946, 178 Misc. 970. 

39. Conn.—Brock v. Waldron, 14 A. 
2d 713, 127 Conn. 79. 

40. Ala.—Porterfield v. Life & Cas¬ 
ualty Co. • of Tennessee, 5 So.2(3 
71, 242 Ala. 102—Central of Georgia 
Ry. Co. of Corbitt, 118 So. 755, 218 
Ala. 410—Vessel v. Seaboard Air 
Line R. Co., 62 So. 180, 182 Ala. 589 
—^Adler v. Martin, 59 So. 597, 179 
Ala. 97—Louisville & N. R. Co. v. 
Orr, 26 So. 35, 121 Ala. 489. 

Ariz.—^Lutfy v. Lockhart, 29-5 P, 975, 
37 Ariz. 488. 

Ohio.—^Denzer v. Terpstra, 193 N.E. 
647, 129 Ohio St. 1—Reserve 

Trucking Co. v. Fairchild, 191 N. 
E. 745, 128 Ohio St. 519—Caldwell 
V. Maupin, 22 N.E.2d 454, 6l Ol^io 
App. 161. 

45 C.J. p 674 note 71. 

“Wanton negUgence’» and “willful 
negligence” defined 
^Wanton negligence” means reck¬ 
less indifference to consequences of 
act or omission wher^ party acting or 
failing to act is conscious of his 
conduct and, without any actual in¬ 
tent to injure, is aware from his 
knowledge of existing circumstances 
that his conduct will inevitably re¬ 
sult in injury to another; and '"wil¬ 
ful negligence" implies an act inten¬ 
tionally done in disregard of anoth¬ 
er's rights or omission to do some¬ 
thing to protect rights of another 


after having had such notice of such 
rights as would put a prudent man 
on guard to use ordinary care to 
avoid injury.—^Wilson v. Dailey, Md., 
62 A.2d 284, West Virginia law. 

41. Ohio.—Denzer v. Terpstra, 193 
N.E. 647, 129 Ohio St. 1—Reserve 
Trucking Co. v. Fairphild, 191 N. 
E. 745, 128 Ohio St. 619. 

42. Kan.—Atchison, etc., R. Co. v. 
Baker, 98 P. 804, 79 Kan. 183, 21 
L.R.A..N,S„ 427. 

Nev.—Grosman v. Southern Pac. Co., 
194 P. 839, 843. 44 Nev. 286. 

43. Ariz.—^Conchin v. El Paso, etc.. 
R. Co„ 108 P, 260, 13 Ariz. 259, 28 
L.R.A..N.S.. 88. 

45 C.J. p 674 note 74. 

“Willful neglect” and “wanton neg¬ 
lect” are nearly synonymous, each 
implying either actual malice or 
recklessness.—Shelby County Board 
of Internal Imp. of Shelby County v. 
Scearce, 63 Ky. 576. 

44. Ill.—La Cerra v. Woodrich, 62 N. 
E.2d 461, 321 Ill.App. 107. 

45. Kan,—’Chicago, etc., R. Co. v. 
Lacy, 97 P. 1025, 78 Kan. 62:2. 

45 C.J. p 675 note 75. 

46. Wash.—^Price v. Gabel, 298 P. 
444, 162 Wash. 275. 

4'5 C.J. p 675 note 76. 

47. U.S.—Robins v. Pitcairn, C.C.A. 
Ill., 124 F.2d 734. 

Ala.—Griffin Lumber Co. v. Harper, 
25 So.2d 505, 247 Ala. 616—Simon 
v. Goodman, 13 So.2d 679, 244 Ala. 
422—Smith v. Roland, 10 So.2d 367, 
243 Ala. 400—Birmingham Electric 
Co. V. Turner, 1 So.2d 299, 241 Ala. 
66—^Alabama Power Co. v. Smith, 
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155 So. 601. 229 Ala. 105—Duke v, 
Gaines, 140 So. 600, 224 Ala. 519. 
Ill.—Mower v. Williams, 84 N.E.2d 
435. 402 Ill. 486—Bartolucci v. Pal¬ 
let!, 46 N.E.2d 980, 382 Ill, 168— 
Streeter v. Humrichouse, 191 N.E. 
684, 357 Ill. 234—Pittman v. Dug¬ 
gan, 84 N.E.2d 701, 336 Ill.App. 
602—Barnhart v. Martin, 64 N.E. 
2d 743, 327 Ill.App. 551—Nelson v. 
Armistead. G3 N.E.2d 648. 327 HI. 
App. 184—Belcher v. Citizens Coach 
Co.. 57 N.E.2d 659, 324 Ill.App. 226 
—Triimbo v. Chicago. B. & Q. .K. 
Co.. 54 N.E.2d 238, 322 Ill.App. 277, 
reversed on other grounds '59 N. 
E.2d 92, 389 III. 213—Hepler v. 
Morris, 41 N.E.2d 345. 314 Ill.App. 
376—Clark v. Hasselquist, 25 N. 
E,2d 900, 304 Ill.App. 41—Bellomy 
V. Bruce. 25 N.E.2d 428. 303 Ill- 
App. 349—Murphy v. King, 1 N.E. 
2d 268. 284 Ill.App. 74. 

Nev.—Crosman v. Southern Pac. Co., 
194 P. 839, 44 Nev. 286. 

Ohio.—Plaacke v. Lease, App., 41 N. 
E.2d 590—Murphy v. Snyder, 27 N. 
E.2d 162, 63 Ohio App. 423. 

Tenn.—Barkley v. State, 54 S.W.2d 
944. 165 Tenn. 309. 

Wash.—Price v. Gabel, 298 P. 444, 162 
Wash. 275. 

W.Va.—Stone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 335. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 N.W.2d 627, 243 Wis. 113, 
Illinois law. 

45 C.J. p 675 note 78. 

48. Ala.—Griffin Lumber Co. v. 
Harper, 2-5 So.2d 505, 247 Ala. 616 
—Simon v. Goodman, 13 So.2d 679, 

I 244 Ala. 422—Smith y. Roland, 10 
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failure to perforin a nmnifest duty. *^5 Consequent¬ 
ly, mere inattention does not amount to willfulness 
or wantonness,although it has been said that in¬ 
advertent failure to act, when combined, with other 
elements, may furnish a basis on which to predicate 
wantonness as distinguished from willfulness.^^ 

Criminality. In order for conduct to be properly 
characterized as willful or wanton it is not neces¬ 
sary that any element of criminality should be in¬ 


volved ;52 but it has been held that the term “will¬ 
fulness” does involve conduct which is quasi-crim- 
mal.53 

(2) Realization of Probability of Injury 

Generally speaking, willfulness and wantonness In¬ 
volve as a necessary element consciousness on the part 
of the actor that his acts or omissions will probably re¬ 
sult in injury to another. 

Willfulness,54 wantonness,55 and, according to 


iSo.'2d 367, 243 Ala. 400—Birming¬ 
ham Electric Co. v. Turner, 1 So 
2d 299, 241 Ala. 66—Alabama Pow¬ 
er Co. V. Smith, 155 So. 601, 221' 
Ala. 105—Duke v. Gaines, 140 So 
600, 224 Ala. 519. 

Cal.—Allen v, Robinson, 193 P-2d 
498. 85 Cal.App.2d 617—Fiske v 
Wilkie, 154 P.2d 725, 67 Cal.App. 
2d 440—March! v. Virone, 108 P.2d 
469, 4 2 Cal.App.2d 124—Lennon v. 
Woodbury, 40 P.2d 292, 3 Cal.App. 
2d 595—Turner v. Standard Oil Co. 
of California. 25 P.2d 988, 134 Cal. 
App. 622—People v. Nowell, 114 P. 
2d 81, 45 Cal.App.2d Supp. 811. 
Fla.—Corpus Juris guoted in Orme 
■ V. Burr, 25 So,2d 870, 876, 157 Fla. 
378—Corpus Juris quoted in Jack- 
son V. Edwards, 197 So. 833, 839, 
144 Fla. 187. 

Ill.—Bartolueci v. Falleti, 41 N.E.2d 
777. 314 Ill.App. 551, affirmed 46 
N.E.2d 980, 362 Ill. 168. 

Ind.—^Citizens’ St. R. Co. v, Willoeby, 
33 N.E. 627, 134 Ind. 660. 

N.J.—laconio v. D’Angelo, 142 A. 46, 
104 N.J.Law 506, 58 A.L.R. 614— 
Eatley v. Mayer, 154 A. 10. 9 N.J. 
Misc. 918, affirmed 158 A. 411, 10 
N.J.Misc. 219. 

Wash.—Price v. Gabel, 298 P. 444, 162 
Wash. 275, 

W.Va. —Kelly v. Checker White Cab, 
50 S.E.2d 888—Stone v. Rudolph. 32 
S.E.2d 742, 1.27 W.Va. 335. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 N.W.2d 627, 243 Wis. US, 
Illinois law. 

45 C.L p 675 note 79. 

49. Fla.—Corpus Juris quoted in 
brme v. Burr, 25 So.2d 870, 876, 
157 Fla. 378—Corpus Juris quoted 
In Jackson v. Edwards, 197 So. 833, 
839. 144 Fla. 187. 

Mo.—Holwerson v. St. Louis, etc., 

R. Co., 57 S.W. 770, 167 Mo., 216, 
60 L.R.A. 850. 

S.D.—Corpus Juris cited In Endorf 
V. Johnson, 241 N.W. 519, 620, 69 

S. D. 649. 

60. Fla.—Corpus Juris quoted in 
Orme v. Burr, 25 So.2d 870, 876, 
167 Fla. 378—Corpus Juris quoted 
in Jackson v. Edwards, 197 So. 833, 
839, 144 Fla. 187. 

Tenn.r-^,Southern R. Co. v. Terry, 3 
, Tenn.C.aA. (Higgins) 445. 

61 . Ala^—Atlantic Coast Line R. Co. 


V. Brackin, 28 So.;2d 193, 248 Ala. 
459. 

52. Md.—^Washington, etc., Turnp. 
Road V. State, 19 Md. '239, affirmed 
70 U.S. 210, 3 Wall. 210, 18 L.Ed. 
ISO. 

53. Ind.—Brooks v. Pittsburgh, C. 
C. & St. L. R. Co., 62 N.E. 694, 158 
Ind. 62—Louisville N. A. & C. B- 
Co. V. Bryan, 7 N.E. 807, 107 Ind. 51 
—Dierickx v. Davis, 137 N.E. 685, 
690, 80 Ind.App. 71, certiorari de¬ 
nied 44 S.Ct. 36, 263 U.S. 709, 68 L. 
Ed. 518. 

Mass.—^Durgin's Case, 146 N.E. 694, 
251 Mass. 427. 

54. U.S.—Corpus Juris cited in 
Bonzik v. Delaware & Hudson R. 
Corporation, D.C.Pa., 25 F.Supp. 
435, 437, reversed on other grounds, 
C.C.A., Delaware & H. R. Corp. v. 
Bonzik, 105 F.2d 341. 

Cal.—People v. Nowell, 114 P.2d 81, 
45 Cal.App.2d Supp. 811. 

Ill.—Rajek v. Cummings, 41 N.E.2d 
969, 314 Ill.App. 465. 

Pa.—^Corpus Juris cited in Collins v. 
Rosenberg, 161 A. 680, 583, 106 Pa. 
Super. 269. 

^Willfulness” and “willful miscon¬ 
duct” distinguished 
“Willful misconduct” necessarily 
involves deliberate, intentional, or 
wanton conduct in doing or omitting 
to perform acts with knowledge or 
appreciation of fact that danger is 
likely to result therefrom, while 
"willfulness" necessarily involves de¬ 
liberate or intentional act or omis¬ 
sion, regardless of consequences.— 
March! v. Virone, 108 P..2d 469, 42 
Cal.App.2d 124. 

55. U.S.—Swain v. American Mut. 
Liability Ins. Co., C.C.A.La., 134 
P.2d 886—Robins v. Pitcairn, C.C.A. 
Ill., 124 P.2d 734—Corpus Juris cit¬ 
ed in Bonzik v. Delaware & Hudson 
R. Corporation, D.C.Pa., 25 F.Supp. 
435, 437, reversed on other grounds, 
C.C.A., Delaware & H. R. Corp. v. 
Bonzik, 105 F.2d 341. 

Ala.—Dean v. Adams, 30 So.2d 903, 
249 Ala. 319—Atlantic Coast Line 
R. Co. V. Brackin, .28 80 . 2(3 193, 
248 Ala. 459—Griffin Lumber Co. v. 
Harper, 25 So.2d 605, 247 Ala. 616— 
Rainey v. State, 17 So.2d 687, 245 
Ala. 458—Simon v. Goodman, 13 So. 
2d 679, 244 Ala. 422—Smith v. Ro¬ 
land, 10 So.2d 367, ’243 Ala. 400— 
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Porterfield v. Life & Casualty Co. 
of Tennessee, 5 So.2d 71, .242 Ala. 
102—Kolman v. Brady, 3 So.2d 30, 
241 Ala. 487—Francis v. Imperial 
Sanitary Laundry & Dry Cleaning 
Co., 2 So.2d 388, 241 Ala. .327— 
Birmingham Electric Co. v. Turner, 
1 So.2d 299, 241 Ala. 66—Buffalo 
Rock Co. V. Davis, 154 So. 556, 228 
Ala. 603—Alabama Power Co. v. 
Gooch, 128 So. 793, 221 Ala. 325— 
Central of Georgia Ry. Co. v. Cor¬ 
bitt, 118 So. 755, 218 Ala. 410. 

Cal.—Meek v. Fowler, 45 P.2d 194, 8 
Cal.2d 420—Allen v. Robinson, 193 
P.2d 498, 85 Cal.App.2d 617—Fiske 
V. Wilkie, 154 P.2d 725, 67 Cal.App. 
2d 440. 

Ill.—Mower v. Williams, 84 N.E.2d 
435, 402 Ill. 486—Bartolueci v, Fal¬ 
leti, 46 N.B.2d 980, 383 Ill. 168— 
Streeter v. Humrichouse, 191 N.E. 
684, 357 Ill. 234—Pittman v. Dug¬ 
gan, 84 N.E.2d 701. 336 Ill.App. 
602—Barnhart v. Martin, 64 N.E.2d 
743, 327 Ill.App, 551—Nelson v. 
Armistead, 63 N.E.2d 648, 327 Ill. 
App. 184—Wolfram v. BennohofC^ 
6'6 N.E.2d 849, 324 Ill.App. 16— 
Trumbo v. Chicago. B. & Q. R. Co., 
64 N.E.2d 258, 322 Ill.App. 277, re¬ 
versed on other grounds 69 N.E.,2d 
92, 389 Ill. 213—Palmer v. De Filip- 
pis, 53 N.E.2d 34, 321 Ill.App. 186 
—Hepler v. Morris, 41 N.E.2d 345, 
314 Ill.App. 376—Clark v. Hassel- 
Quist, 25 N.E.2d 900, 304 Ill.App. 
41—Bellomy v. Bruce, 25 N.E.2d 
428, 303 Ill.App. 349—Murphy r. 
King. 1 N.E.2d 268, 284 Ill.App. 74. 

Kan.—Mason v. Banta, ,201 P.2d 654, 
166 Kan. 445—Baker v. Western 
Cas, & Sur. Co., 190 P.2d 850, 164 
Kan. 376—Kniffen v. Hercules 
Powder Co., 188 P.2d 980, 164 Kan. 
196—Elliott V. Peters, 185 P.2d 139, 
163 Kan. 631—Frazier v. Cities 
Service Oil Co., 157 P.2d 822, 159 
Kan. 655. 

Minn.—Spartz v. Krebsbach, 31 N.W. 
2d 917, 226 Minn. 46—Reddy v. Rex 
Oil Co., 233 N.W. 853, 182 Minn. 
139. 

N.H.—La Plante v. Rousseau, 18 ^ 
2d 777, 91 N.H. 330, Georgia law. 

N.J.—Eatley v. Mayer, 154 A 10, 9 
N.J.Misc. 918, affirmed 168 A 411, 
10 N.J.Misc. 219. 

Ohio.—Masters v. New York Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio 
St. 293, certiorari 'denied 67 S.Ct. 
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the decisions on the question, wanton negligence,^® able diligence to discover the danger or probability 

and conduct characterized by the words “willfur of injury has been held not to satisfy the require- 

and ‘‘wanton,” used either conjunctively or disjunc- ment of consciousness of danger as an element of 
tively,®*^ involve the element of consciousness that wantonness but it has also been held that fail- 
one’s acts or omissions will probably result in injury ure through recklessness or carelessness to discover 

to another, for considered without reference to danger constitutes willful or wanton conduct or neg- 

known, probable, or inevitable injury resulting, even ligence.®^ 

the conscious or intentional omission of any precau- discovery of peril to another may 

tionary duty is no more than simple negligence.58 ^ predicate wanton- 

It has been considered not sufficient that the person 63 

sought to be charged had knowledge of the exist¬ 
ence of a dangerous situation,®^ and that, without (3) Disregard of Probable Consequences 

knowledge of the presence of some one liable to be Willfulness and wantonness include the element of 

injured, a person cannot expect that his act will re- heedless or reckless disregard of consequences. 


suit in injury.®® Mere failure to 

1519. 331 U-S. 836, 91 L.Ed. 1848, 
rehearing denied 68 S.Ct. 33, 332 
U.S. 786, 92 L.Ed. 369—Universal 
Concrete Pipe Co. v. Bassett, 200 
N.E. 843, 130 Ohio St. 567. 119 A. 
L.R. 64 6—Ruprig-ht v. Burns, App., 
82 N.E.2d 330—Angel v. Constable, 
App., 57 N.E.2d 86—Hillard v. 
Western & Southern Life Ins. Co., 
34 N.E.2d 75. 68 Ohio App. 426— 
Oyster v. Kuhn. 32 N.E.2d 80, 65 
Ohio App. 533—Murphy v. Snyder, 
27 N.E,2d 152, 63 Ohio App. 423. 
Pa.—Kasanovioh v. George, 34 A.2d 
523, 348 Pa. 199—Corptis Juris cited 
in Collins v. Rosenberg, 161 A. '580, 
583, 106 Pa.Super. 269. 

W.Va.—Kelly v. Checker WTiite Cab. 
>50 S.E.2d 888—Stone v. Rudolph, 
32 S.E.2d 742, 127 W.Va. 335. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 N.W.2d 627, 243 Wis. 113, 
Illinois law. 

45 C.J. p 675 note 82. 

Degree of likelihood or probability 
A high degree of likelihood that 
substantial harm will result to an¬ 
other is an essential ingredient in 
"wanton and reckless conduct."— 
Scaia’s Case, 69 N.E.2d 567, 320 Mass. 
43.2. 

56. U.S.—^Wunderlich v. Franklin, C. 
C.A.Ala., 100 F.2d 164, certiorari 
denied Franklin v. Wunderlich, 59 
S.Ct. 834, 307 U.S, 631, 8,3 L.Ed. 
1514—Bonzik v. Delaware & Hud¬ 
son R. Corporation, D.C.Pa., 25 F. 
Supp. 435. 

Ala.—Alabama Great Southern R. Co. 
V. Guest, 39 So. 654, 144 Ala. 373— 
Holmes v. Central of Georgia Ry. 
Co.. 116 So. 323, 22 Ala.App. 35'5, 
certiorari denied 116 So. 325, 217 
Ala. 333—Seaboard Air Line Ry. 
Co. V. Hudgins, 65 So. 716, 10 Ala. 
App. 583. 

La.—Lipscomb v. News Star World 
Pub. Corporation, App., 5 So.2d 41 
—Jefferson v. King, 124 So. 589, 12 
La.App. 249. 

Ohio.—Haacke v. Lease, App., 41 N. 
E.2d 590—Kirk v. Birkenbach, App., 
32 N,E.2d 76. 


exercise reason- | Willfulness,®^ 

Pa.—Kasanovioh v. George, 34 A. 2d 
523, 348 Pa. 199—Collins v. Rosen¬ 
berg. 161 A. 580, 106 Pa.Super. 269. 
Tenn.—Barkley v. State. 54 S.W.2d 
944. 165 Tenn. 309. 

G-reat and easily perceptible danger 
In order to constitute "wanton 
negligence," authorizing contributory 
negligence to be disregarded, conduct 
must not only involve a high degree 
of probability that death or serious 
bodily harm will result, but risk so 
created must be unreasonable under 
circumstances, and more than unrea¬ 
sonable and negligent, and involve a 
great and easily perceptible danger 
of substantial bodily harm or death. 
—Butane Corp. v. Kirby, 187 P.2d 
325, 66 Ariz. 272. 

57. U.S.—Bonzik v. Delaware & 
Hudson R, Corporation, D.C.Pa., 
25 F.Supp. 435, reversed on other 
grounds, C.C.A., Delaware & H. 
R. Corp. V. Bonzik, 105 F.2d 341. 

Ala.—Smith v. Central of Georgia R. 

Co., 51 So. 792, 165 Ala. 407. 

Cal.—Donnelly v. Southern Pac. Co., 
118 P.2d 465, 18 Cal.2d 863. 

Ill.—Johnson v. Sandberg, 283 Ill. 
App. 509. 

N.J.—laconio v. D’Angelo, 142 A. 46, 
104 N.J.Law 506, 58 A.L.R. 614. 
Pa.—^^Collins v. Rosenberg, 161 A. 580, 
106 Pa,Super. 269—Boushelle v. 
Baltimore & Ohio R. Co., Com.Pl., 
28 Del.Co. 160. 

58. Ala.—^Vessel v. Seaboard Air 
Line R. Co., 62 So. 180, 182 Ala. 
589. 

45 C.J. p 676 note 83. 

59. Ala.—Mobile Electric Co. v. 
Fritz, 77 So. 235, 200 Ala. 692. 

45 C.J. p 676 note,84. 

60. Minn.—Johnson v. Duluth, etc., 
R. Co., 188 N.W. 221, 152 Minn. 161. 

61. Ala.—Holman v. Brady, 3 So. 
,2d 30, 241 Ala. 487^—Francis v. Im¬ 
perial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388, 241 Ala. 
327. 

Failure to discover an observable 
fact, unless one were looking for it, 
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wantonness,'® and generally con- 

is not "willful conduct.”—Campbell 
County V. Ridenour, 120 S.W.2d 1000, 
22 Tenn.App. 250. 

62. U.S.—Wunderlich v. Franklin, C. 
C.A.Ala., 100 F.2d 164, certiorari 
denied Franklin v. Wunderlich, 59 
S.Ct. 834, 307 U.S. 631, 83 L.Ed, 1514 
—Cox V. Kroger Co., D.C.Ill., 9 F. 
R.D. 78. 

Ill.—Schneiderman v. Interstate 
Transit Lines, 69 N.E.2d 293, 394 
Ill. 569—^Wolfram v. BennehofC, 56 
N.E.2d 849, 324 Ill.App. 16—Walsh 
V. Gazin. 45 N.E.2d 95, 316 Ill.App. 
311—Rohrer v. Denton, 28 N.E.2d 
572, 306 Ill.App. 317—Bezemek v, 
Panico, 23 N.E.2d 216, 301 Ill.App. 
408—Johnson v. Sandberg, 283 Ill. 
App. 509—Smith v. Illinois Power 
Co., 279 Ill.App. 505—Nosko V. 
O’Donnell, 260 Ill.App. 544—Layton 
V. Ogonoski, 256 Ill.App. 461—Kil- 
lllay V. Hawk, 2 50 Ill.App. 2,22. 

63. Ala.—Ashley v. McMurray, 130 
So. 401, 222 Ala. 32. 

64. Cal.—People v. Nowell, 114 P.2d 
81, 45 Cal.App.2d Supp. 811. 

Ill.—Pittman v. Duggan, 84 N.E.2d 
701, 336 Ill.App. 502. 

Ind.—Baltimore & O. S. W. R. Co. v. 
Reynolds. 71 N.E. 250, 83 Ind.App. 
219. 

Mass.—Durgin’s Case, 146 N.E. '694, 
251 Mass. 4,27. 

Mich.—Cog.swell v. Kells, 292 N.W. 
483, '393 Mich. 641. 

Mo.—Watkins v. Spears Ship By 
Truck, App., 72 S,W.2d 818—Moore 
V. East St. Louis & S. Ry. Co-, 
App., 64 S.W.2d 767. 

Tenn.—Memphis St. Ry. Co. v. Roer 
102 S.W. 343, 118 Tenn. 601. 

Wis.—Rideout V. Winnebago Traction 
Co., 101 N.W. 672, 123 Wis. 297, 69 
L.R.A. 601. 

Failure to exercise slight care In 
law is willfulness.—^Hicks v. Atlan¬ 
tic Coast Line R. Co., 197 S.E. 819, 
187 S.C. 301. 

65. U.S.—Swain v. American Mut- 
Llability Ins. Co., C.C.A.La., 134 F. 
2d 886—^Wunderlich v. Franklin, 
C.C.A,Ala., 100 P.2d 164, dertiorari 
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duct characterized by the words ''willful” and "wan¬ 
ton” used either conjunctively or disjunctively,®® 
include the element of heedless or reckless disregard 
of consequences as affecting the life or safety or 


property of another, or, as it has been expressed, a 
willingness to inflict injury®*^ or an indifference as 
to whether injury is inflicted.®® It has been con¬ 
sidered, however, that it is not necessary that the 


denied Franklin v. Wunderlich, '59 
S.Ct. 834. 307 U.S. 631, 83 L.Ed. 
1514, 

Ala.—Dean v. Adams, 30 So.2d 903, 
249 Ala. 319—Atlantic Coast Line 
R. Co. V. Brackin, 28 So.2d 193, 
1248 Ala. 459—Griffin Lumber Co. 
V. Harper, 25 So.2d 505, 247 Ala. 
616—Rainey v. State, 17 So.2d 687. 
245 Ala. 458—Simon v. Goodman. 
13 So.2d 679, 244 Ala. 422—Smith v. 
Roland, 10 So.2d 367. 243 Ala. 400 
—Alabama Power Co. v. Smith, 155 
So. 601, 229 Ala. 105—Duke v. 

Gaines, 140 So. 600, '224 Ala. 519— 
Seaboard Air Line Ry. Co. v. Hud¬ 
gins. 65 So. 716, 10 Ala.App. 583, 
Ariz.—Butane Corp. v. Kirby, 187 P- i 
2d 325, 66 Ariz. 272. 

Cal.—Meek v. Fowler, 45 P-2d 194, 3 
Cal.2d 420—Marchi v. Virone, 108 
P.2d 469, 42 Cal.App.2d 124—Len¬ 
non V. Woodbury. 40 P.2d 292, 3 
Cal.App.2d 595—Turner v. Standard 
Oil Co. of California, 25 P.2d 988, 
134 Cal.App. 622—Albers v. Shell 
Co. of California, 286 P. 752, 104 
Cal.App. 733—Kramm v. Stockton 
Electric R. Co., 86 P. 903, 3 Cal.App. 
606. 

Conn.—Decker v. Roberts, 3 A.2d 855. 
125 Conn. 150—Bordonaro v. Senk. 
147 A. 136. 109 Conn. 428. 

(ja.— Corpus Juris quoted In Lee v. 
Lott, App., 177 S.E. 92, 96, 60 Ga. 
App. 39. 

in. —People V. Sikes, 159 N.E. 293, 
328 Ill. 64—People v. Adams, 1.24 ' 
N.E. 575. 289 Ill. 339—Pittman v. 
Duggan, 84 N.E.2d 701, 336 Ill.App. 
502—Belcher v. Citizens Coach Co., 
•57 N.E.2d 659. 324 Ill.App. 226— 
Wolfram v. Bennehoff, 56 N.E.2d 
849, 324 Ill.App. 16—Palmer v. De 
Filippis. 53 N.E.2d 34. 321 Ill.App, 
186—Hepler v. Morris, 41 N.E.2cl 
345. 314 Ill.App. 376—Dossett v, 
Anderson, 41 N.E.2d 313, 314 Ill. 
App. 376. 

Ky.—Louisville & N. R. Co. v. 

George, 129 S.W.2d 986. 279 Ky. 24. 
La.—Lipscomb v. News Star World 
Pub. Corporation, App., 5 So.2d 
41. 

Md.—^Dennis v. Baltimore Transit Co., 
66 A.2d 813. 

Mass.—Cohen v. Davies, 25 N.E.2d 
223, 305 Mass. 152, 129 A.L.R. 735 
—Isaacson v. Boston, W. & N. T. 
St. Ry. Co., 180 N.E. 118, 278 Mass. 
378. 

Mo.—^Watkins v. Spears Ship By 
Truck, App., 72 S.W.2d 818—Moore 
V. East St. Louis & S. Ry. Co., App., 
54 S.W.2d 767. 

N.H.—LaPlante v. Rousseau, T8 A.2d 
777. 91 N.H. 330, Georgia law. 

Ohio.—^Reserve Trucking Co. v. Fair- 
child, 191 N.E. 745, 128 Ohio St. 


519—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520—Rupright v. 
Burns, App., 82 N.E.2d 330—Kirk 
V. Birkenbach, App., 32 N.B.2d 76. 
Pa. —Rich V. Petersen Truck Lines, 
53 A.2d 725, 357 Pa. 318—Fine v. 
Philadelphia Suburban Transp. Co., 
Com.Pl., 34 Del.Co. 525—Bradley v. 
Philadelphia Transp. Co., Com.Pl., 
34 Del.Co. 497—Brugh v. Philadel¬ 
phia Suburban Transp. Co., Com. 
PI., 33 Del.Co. 131—Boushelle v. 
Baltimore & Ohio R. Co., Com.Pl., 
28 Del.Co. 160. 

W.Va.—Kelly v. Checker White Cab. 
50 S.E.2d 888—Todorobak v. Mc- 
Surley, 148 S.E. 323, 107 W.Va. 372. 
45 C.J. p 676 note 86. 

“feckless disregard” defiued 

(1) An actor's conduct is in “reck¬ 
less disregard” of the safety of an¬ 
other if he intentionally does an act 
or fails to do an act which it is his 
duty to the other person to do, if 
the actor knows or has reason to 
know of facts which would lead a 
reasonable man to realize that the 
actor’s conduct not only creates an 
unreasonable risk of bodily harm to 
the other person but also involves 
a high degree of probabMity that 
substantial harm will result to the 
other person. 

U.S.—Bonzik v. Delaware & Hudson 
R. Corporation, D.C.Pa., 25 F.Supp, 
435, reversed on other grounds, C. 
C.A,, Delaware & H, R. Corp. v. 
Bonzik, 105 F.2d 341. 

Ariz.—Butane Corp. v. Kirby, 187 P. 
2d 325, 66 Ariz. 272—Barry v. 

Southern Pac. Co., 166 P.2d 825, 64 
Ariz. 116—Alabara Freight Lines 

V. Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101. 

Cal.—People v. Young, 129 P.2d 353, 
20 Cal.2d 832—Ex parte Whitlatch, 
140 P.2d 457, 60 Cal.App.2d 189— 
People v. Murray, 136 P.2d 389, 58 
Cal.App.2d 239. 

Conn.—State v. Camera, 43 A.2d 664, 
132 Conn. 247—Brock v. Waldron, 
14 A.2d 713, 127 Conn. 79. 

Mo.—^Nichols v. Bresnahan, 21’2 S-. 

W. .2d 570. 357 Mo. 1126. 

Pa.—Slother v. JafCe, 61 A.2d 747, 
.356 Pa. 238—Schu v. City of Pitts¬ 
burgh, 19 A.2d 409, 341 Pa. 324— 
De Rosa v. West Penn. Rys. Co., 
182 A. 101, 120 Pa.Super. 90. 

(2) Act or conduct in “reckless 
disregard of” others’ rights is im¬ 
proper or wrongful conduct and con¬ 
stitutes wanton misconduct evidenc¬ 
ing a reckless indifference to the 
life, limb, health, reputation, or prop¬ 
erty rights of another.—Harper v. 
Harper, 34 S.E.2d 185, 225 N.C. 260. 

(3) Conduct to be in “reckless dis¬ 
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regard” of safety of others must not 
only be done with knowledge of risk 
involved but with perception of ex¬ 
tent thereof and realization that the 
conduct involves high degree of prob¬ 
ability that substantial harm will re¬ 
sult from it.—Duff v. U. S., C.A.Md., 
171 F-2d 846. 

Inadvertence 

The conduct of a defendant which 
constitutes no more than momentary 
thoughtlessness or inadvertence does 
not constitute conduct evincing a 
“reckless disregard of rights of oth¬ 
ers.”—Brock V. Waldron, 14 A..2d 
713, 127 Conn. 79. 

6S. U.S.—Cox V. Kroger Co., D.C.Ill., 

9 F.R.D. 78- 

Ariz.—Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101. 

Ill.—Walsh V. Gazin, 45 N.E.2d 95, 
316 Ill.App, 311—Bezemek v. Pan- 
ico, 23 N.E.2d 216, 301 Ill.App. 408 
—Johnson v. Sandberg, 283 Ill. 
App. 509—Seiffe v. Seiffe, 267 Ill. 
App. 23—Nosko v. O’Donnell, 260 
Ill.App. 544—Killilay v. Hawk, 250 
Ill.App. 222. 

Mo.—Connole v. East St. Louis & S. 
Ry. Co., 102 S.W.2d 581, 340 Mo. 
690—Boneau v. Swift & Co., App., 
66 S.W.2d 172. 

Wash.—Price v. Gabel, 298 P. 444, 
162 Wash. 275. 

W.Va.—Kelly v. Checker White Cab, 
50 S.B.2d 888—Stone v. Rudolph, 
32 S.E.2d 742, 127 W.Va. 335. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London. 9 N.W.2d 627, 243 Wis. 
113, Illinois law. 

67. Ga.—Corpus Juris CLUoted in Lee 
V. Lott, 177 S.E. 92, 96, 50 Ga.App. 
39. 

Ind.—Baltimore & O. S. W. R. Co. v. 
Reynolds, 71 N.E. 250, 33 Ind.App. 
219. 

Mo.—Connole v. East St. Louis & S. 
Ry. Co., 102 S.W.2d 581, 340 Mo. 
690—Boneau v. Swift & Co., App., 
66 S.W.2d 172. 

Pa.—Rich V. Petersen Truck Lines, 
53 A.2d 725, 357 Pa, 318—Kasano- 
vich V. George, 34 A.2d 523, 348 
Pa. 199—Fine v. Philadelphia Sub¬ 
urban Transp. Co., Com.Pl., 34 Del. 
Co. 625—Bradley v. Philadelphia 
Transp. Co., Com.Pl., 34 Del.Co. 497 
—Brugh v. Philadelphia Suburban 
Transp. Co., Com.Pl., 33 Del.Co. 
131. 

Wis^—Rideout v. Winnebago Trac¬ 
tion Co., 101 N.W. 672, 123 Wis. 
297, 69 L.R.A. 601. 

45 C.J. p 677 note 87. 

68. Ala.—^Holman v. Brady, 3 So.2d 
30, 241 Ala, 487—Allison Coal & 
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wrongdoer should actually realize that he is invad¬ 
ing the rights of another person.®^ Such heedless 
or reckless disregard of consequences amounts to 
constructive willfulness,which, as discussed in¬ 
fra subdivision c (4) of this section, is sometimes 
considered equivalent to constructive intent. 

As affecting the question of reckless disregard of 
consequences, ‘^recklessness'^ is a state of conscious¬ 
ness with respect to the consequences of one's 
acts it requires a conscious choice of a course of 
action, either with knowledge of serious danger to 
others involved in it or with knowledge of facts 
which would disclose such danger to any reasonable 
man, and the actor must recognize that his conduct 
involves a risk substantially greater than that which 
is necessary to make his conduct negligent.*^2. Reck¬ 
lessness has been said to be indifference to whether 
a wrong is done and not an indifference to the rights 


§ 9 

of others.'^s order to constitute recklessness it is 
not necessary that the actor recognize his conduct 
as being extremely dangerous; it is sufficient that 
he knows or has reason to know of circumstances 
which would bring home to the realization of an 
ordinary, reasonable man the highly dangerous char¬ 
acter of such conduct.*^^ 

(4) Intent to Injure, Ill Will, or Malice 

Although intent to injure another Is frequently held 
to be an essential element of willfulness, such intent may 
be constructive rather than actual, and may be read 
out of disregard of probable consequences such as char¬ 
acterizes wantonness. Actual ill will or malice is not 
an element of willfulness or wantonness. 

Strictly speaking, a willful act is one done know¬ 
ingly and purposely with the direct object in view of 
injuring another,where as an act or omission may 
be wanton, although there is no actual or direct in¬ 
tent to inflict in jury.It is very generally consid- 


Transfer Co. v, Davis, 129 So. 9, 
. 221 Ala. 334. 

Ga.—Corpus Juris quoted in Lee v. 
Lott, 177 S.E. 92, 96, 60 Ga.App. 
39. 

Pa,—Pine v. Philadelphia, Suburban 
Transp. Co., Com.PI., 34 Del.Co, 525 
—Bradley v. Philadelphia Transp. 
Co., Com.Pl., 34 Del.Co, 497. 

45 C.J. P 677 note 88. 

Indifference in face of knowledgre of 
dangler 

In order to constitute “wanton¬ 
ness," the acts complained of must 
show not simply lack of due care, 
but that actor must be deemed to 
have realized the imminence of in¬ 
jury to others from his acts and to 
have refrained from taking steps to 
prevent injury because indifferent to 
whether or not it occurred,—Mason 
V. Banta, 20l P.2d 654, 166 Kan. 445 
—Baker v. Western Cas, & Sur. Co., 
190 P.2d 850, 164 Kan. 376—Kniffen 
V. Hercules Powder Co., 188 P.2d 980, 
164 Kan. 196—Elliott v. Peters, 1S5 
P.2d 139, 163 Kan. 631—Frazier v. 
Cities Service Oil Co., 157 P.2d 822, 
159 Kan. 655. 

69. S.C.—Leppard v. Southern Ry. 
Co., 177 S.E. 129, 174 S.C. 237. 

45 C.J. P 677 note 89. 

70. Ill.—Bartolucci v, Falletl, 41 N. 
E.2d 7.77, 314 Ill.App. 551—Hepler 
V. Morris, 41 N.E.2d 345, 314 Ill. 
App. 376. 

S.C.—Leppard v. Southern Ry. Co., 
177 S.E. 129, 174 S.C. 237. 

45 C.J. p 677 note 90, 

71. Conn.—Mooney v. Wabrek, 27 
A.2d 631, 129 Conn. 302. 

Inference from conduct 

(1) The state of mind amounting 
to “recklessness" may be inferred 
from conduct, but in order to Infei 
it, there must be something mor( 
than a failure to exercise a reason 
able degree of watchfulness to avoid 


danger to others or to take reason¬ 
able precautions to avoid injury to 
them.—Mooney v. Wabrek, supra. 

(2) Actions and conduct, and not 
mental attitude of actor, determine 
whether or not actor is proceeding 
without heed of, or concern for, con¬ 
sequences, and with heedless disre¬ 
gard for, or indifference to, rights of 
others.—Mescher v. Brogan, 272 N. 
W. 645. 223 Iowa 673. 

72. Conn.—Mooney v. Wabrek, 27 A. 
2d 631, 129 Conn. 302. 

73. Kan.—Elliott v. Peters, 185 P.2d 
139, 163 Kan. 651. 

74. Minn.—State v. Bolsinger, 21 N. 
W.2d 480, 221 Minn. 154. 

75. U.S.—Evens v, Texas Pac.-Mis- 
souri Pac. Terminal R. R. of New 
Orleans, C.C.A.La., 134 F.2d 275, 
certiorari denied Texas Pacific- 
Missouri Pacific R. of New Or¬ 
leans V. Evens. 63 S.Ct. 1175, 319 U. 
S. 756, 87 L.Ed. 1709—Robins v. 
Pitcairn, C.C.A.Ill., 124 P.2d 734 
—Bonzik v. Delaware & Hudson R. 
Corporation, D.C.Pa., 25 F.Supp. 
435, reversed on other grounds, C. 

C.A., Delaware & H. R. Corp. v. 
Bonzik, 105 P.2d 341. 

Ala,—Porterfield v. Life & Casualty 
Co. of Tennessee, 6 So.2d 71, 242 
Ala. 102—Central of Georgia Ry. 
Co. V. Corbitt, 118 So. 755, 218 Ala. 
410. 

Ariz.—^Lutfy v. Lockhart, 296 P. 976, 
37 Ariz. 488. 

Ill.—Brewster v. Rockford Public 
Service Co., 257 Ill.App. 182. 

Mo.—Boneau v. Swift & Co., App., 66 
S.W.2d 172. 

Ohio.—Hillard v. Southern Life Ins. 
Co., 34 N.E.2d 75, 68 Ohio App. 426 
—Murphy v. Snyder, 27 N.E.2d 162, 
63 Ohio App. 423. 

— j)e Rosa v. West Penn. Rys. 
Co., 182 A. 101, 120 Pa.Super. 90— 


Boushelle v. Baltimore & Ohio R- 
Co., Com.Pl., 28 Del.Co. 160. 

S.D.—Corpus Juris cited in Endorf 
V. Johnson, 241 N.W. 519, 520, 59 S. 

D. 549. 

45 C.J. p '677 note 91. 

To be “willful or wanton,” con¬ 
duct must evince willful intention 
to inflict injuries or be so reckless 
or so charged with indifference to 
consequences as to justify finding 
wantonness equivalent in spirit to 
actual intent.—King v. Smith, 170 S. 

E. 546. 47 Ga.App. 360. 

Intentional misconduct distinguished 
There is a distinction between 
willful and intentional misconduct; 
there may be intentional misconduct 
which is in no sense willful; willful 
misconduct includes both intentional 
and wrongful action.—Coal Bluff 
Mining Co. v, McMahon, 102 N.E. 862, 
54 Ind.App. 131. 

76, Ala.—^Atlantic Coast Line R. Co. 
V. Brackin, 28 So.2d 193, 248 Ala. 
459—Porterfield v. Life & Casualty 
Co. of Tennessee, 5 So.2d 71, 242 
Ala. 102—Central of Georgia Ry. 
Co. V. Corbitt, 118 So. 755, 218 Ala. 
410—Holmes v. Central of Georgia 
Ry. Co., 116 So. 323, 22 Ala.App. 
355, certiorari denied 116 So. 323, 
217 Ala. 333. 

Ariz.—Lutfy v. Lockhart, 295 P. 975, 
37 Ariz. 488. 

HI. —Mower v. Williams, 84 N.E.2d 
435, 402 Ill. 486—Bartolucci v. Fal- 
leti, 46 N.E.2d 980, 382 Ill. 168— 
Barnhart v. Martin, 64 N.B.2d 743, 
327 Ill.App. 561—Nelson v. Armis- 
tead, 63 N,E.2d 648, 327 Ill.App. 
184—Trumbo v. Chicago, B. & Q- 
R. Co., 54 N.E.2d 258, 322 Ill.App. 
277, reversed on other grounds 69 
N.E.2d 92, 389 Ill. 213—Hepler V. 
Morris, 41 N.E.2d 345, 314 Ill.App. 
376—Clark v. Hasselquist, 26 N. 

E. 2d 900, 304 Ill.App. 41—Bellomy 
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ered, however, that the intent to inflict injury which 
is a necessary element may be either actual or con- 
structive77 and that the disregard of probable injuri¬ 
ous consequences such as characterizes wantonness, 
as discussed supra subdivision c (3) of this section, 
amounts to a constructive intent and furnishes a sub¬ 
stitute for actual intent'^s sufficient to make a case 
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of .constructive or legal willfulness'^^ or of conduct 
described by the words ''willfuh' or ^Vanton'' used 
either conjunctively or disjunctively.^O According¬ 
ly, although the fact that an injury is inflicted in¬ 
tentionally tends strongly to indicate willfulness or 
wantonness,it is frequently held that an act or 


V. Bruce, 25 N.E.2d 428, 303 Ill. 
App. 349. 

La.—Lipscomb v. News Star World 
Pub. Corporation, App., 5 So.2d 41. 
Ohio.—Tig-he v. Diamond, 80 ]Sr.E.2d 
122, 149 Ohio St. 620—Murphy v. 
Snyder, 27 N.E.2d 152, 63 Ohio 
App. 42?. 

Pa.—Rich V. Petersen Truck Lines, 
53 A.2d 725, 357 Pa. 318—Fine v. 
Philadelphia Suburban Transp. 
Co., Com.Pl., 34 Del.Co. 525. 

Tenn.—Barkley v. State, 54 S.W.2d 
944, 165 Tenn. 309. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 N.W.2d 627, 243 Wis. 
113, Illinois law. 

45 C.J. p 677 note 92. 

77. Ind.—Indiana, etc., R. Co. v. 
Wheeler, 17 N.B. 563, 115 Ind. 253. 

46 C.J. p '677 note 93. 

‘‘Willfulness” or “xvillful negrli- 

gence” is defined as including either 
actual or constructive intent to in¬ 
jure.—Query v. Howe, 172 N.E. 887, 
888, 273 Mass. 92—46 C.J. p 675 note 

77. 

78, U.S.—Hazle v. Southern Pac. 
Co., C.C.Or., 173 F. 431—Shumacker 
V. St. Louis & S. F. R. Co., C.C. 
.4.rk., 39 F. 174, reversed on other 
ground.s 14 S.Ct. 479, 162 U.S, 77, 
38 L.Ed. 361. 

Conn.—Sharkey v. Skilton, 77 A. 950, 
S3 Conn. 503. 

Ill.—Schneiderman v. Interstate 
Transit Lines, 69 N.E.2d 293, 394 
Ill, 569—Edmiston v. Hampton, 42 
N.E.2d 963, 316 IH.App. 305—Kel¬ 
ly V. .Burtner, 33 N.E.2d 754, 310 
Ill.App. 251—Smith v. Illinois 

Power Cp., 279 Ill.App. 605. 

Ind.—Brooks v. Pittsburgh, C., C. & 
St. L. R. Co.. 62 N.E. 694, 158 Ind. 
62—Parker v. Pennsylvania Co., 34 
N.U, 504, 134 Ind. 673, 23 L.R.A. 
552—Indiana B. & W. R. Co. v. 

,Wheeler, 17 N:E. 663, 115 Ind. 253 
—Belt Railroad & Stockyards - Co. 
V. Mann, 7, N.E. 893, 107 Ind, 89^ 
Louisville, N. A. & C. R. Co. v. 
Bryan, 7 N.B. 807, 107 Ind. 61— 
Southern R. Co. v. McNee^ley; 88 
N.B. 710, 44 Ind.App. 126—Pitts¬ 
burgh, C., C. & SL L. R. Co. V. 
Judd, 36 N.E. 775, 10 Ind.App. 213, 
Iowa.—Blakeley v. Shortal’s Estate, 
20 NW.2d 28, 236 Iowa 787, 

Mass.—Baines v. Collins, 38 NB.2d 
626, 310 Mass. 623, 138 A.L.R. 

1123—Cohen v. Davies, 25, NE.2d 
2^J3,, 305. Mass. 162, ,129 A,L.R. 735 
—Query v. Howe, 172 NE, 887, 


273 Mass. 92—Bruso v. Eastern 
States Exposition, 168 N.E. 206, 
269 Mass. 21. 

Mo,—^Watkins v. Spears Ship By 
Truck, App., 72 S.W.2d SIS. 

45 C.J. p '677 note 95. 

79. Ill,—McCarty v. O. H. Tates & 
Co., 14 NE.2d 254, 294 Ill.App. 474 
—Killilay v. Hawk, 250 Ill.App. 
222 . 

Ind.—Indiana B. & • W. R. Co. v. 
Wheeler, 17 NE. 563, 115 Ind. 263 
—Pennsylvania Co. v. Sinclair, 62 
Ind. 301, 30 Am.R. 185. 

Mass.—Baines v. Collins, 38 N.E.2d 
626, 310 Mass. 523, 138 A.L.R. 1123 
—Isaacson v. Boston, W. & N Y. 
St. Ry. Co., 180 NE. 118, 278 Mass. 
378. 

45 C.J. p 678 note 96. 

An intentional disregard of a 
known duty necessary to the safety 
of the person or property of another, 
and an entire absence of care for the 
life, person, or property of others, 
such as exhibits a conscious indiffer¬ 
ence to consequences, makes a case 
of constructive or legal willfulness, 
such as charges the person whose 
duty it was to exercise care with the 
consequences of a willful injury, 

U.S,—Robins y. Pitcairn, C.C.A.I11., 
124 F.2d 734. 

Ill.—Mower v. Williams, 84 NE.2d 
435, 402 Ill, 486—Bartolucci v. 

Falleti, 46 NE.2d 980, 382 111. 168— 
Streeter v. Humrichouse, 191 NE. 
684, 367 Ill. 234—Bremer v. Lake' 
Erie & W. R. Co., 148 NE. 862, 318 
III. 11, 41 A.L.R. 1345—Barnhart 
V. Martin, 64 NE.2d 743, 327 Ill. 
App, 651—La Cerra v. Woodrich, 
62 N.E.2d 461, 3^ Ill.App. 107— 
Baumgardner v. Boyer, 61 NB.2d 
784, 320 IlLApp. 438—Reell, for 

Use of Haskin, v. Central Illinois 
Electric & Gas Co., 46 N.E.2d 500, 
317 Ill.App. 106—Hepler v. Morris, 

• 41 NE.2d 345, 314 Ill.App. 376—| 
Clark V. Hasselquist, 26 N.E.2d' 
900, 304 Ill.App; 41—Bellomy v. 
Bruce, 25 NE.2d 428, 303 Ill.App. 
349—City of Lake Forest v. Jano- 
witz, 14 NE.2d 894, 295 Ill.App. 
289—Hughes v. Medendorp, 13 N 
E.2d 1016, 294 Ill.App. >424—^Skam- 
, enca, v. Reeser, 13 NB.2d 668, 294 
Ill.App. 216—^Layton v. Ogonoski, 
25'6 IlLApp. 461—Bandosz v. A. 
Daigger & Co., 255 Ill.App. 494, 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 NW-^d 627, < 243 Wis. 
113, Illinois law. 

46 C.J. p 678 note 96 [a]. 


Relationship between act and Injury 
Injury is not constructively inten¬ 
tional unless direct, usual, natural, 
and probable result of act.—Streeter 
V. Humrichouse, 261 IlLApp. 556. 
SO. Ga.—Edwards v. Atlanta, B. & C. 

R. Co., 10 S.E.2d 449, 63 Ga.App. 
219—Reid v. Sinclair Refining- Co., 

8 S.E.2d 627, 62 Ga.App. 198—King 

V. Smith, 170 S.E. 546, 47 Ga-Ano 
360. . ' 

Ill.—Robertson v. New York Cent. R. 
Co., 58 NE.2d 527, 388 HI. 680— 
Provenzano v. Illinois Cent. R. Co., 
191 N.E. 287, 357 Ill. l92--Illinoi3 
Cent. R. Co. v. Leiner, 67 N.E. 398, 
202 Ill. 624, 95 Am.S.R. 266— 

Clark V. Hasselquist, 25 NE.2d 
900, 304 IlLApp. 41—McCarty v. 
O. H. Yates & Co., 14 N.E. 2d 254, 
294 IlLApp. 474—^Kitchell v. Chica¬ 
go & I. M. Ry. Co., 2 N.E.2d 164, 
285 IlLApp. 368—Murphy v. King, 
1 NE.2d 268, 284 IlLApp. 74— 

Johnson v. Sandberg, 283 Ill.Ap^p. 
509—Mantonya v. Wilbur Lumber 
Co., 251 IlLApp. 364—East St 
Louis Connecting R. Co. v. Meeker, 
119 IlLApp. 27. 

Mo.—Boneau v. Swift & Co., App., 6'6 

S. W.2d 172. 

Okl.—Barall Food Stores v. Bennett 
153 R2d 106, 194 Okl. 508. 

Pa.—Bowman v. Pennsylvania R. 
Co., 149 A. 877, 299 Pa. 558, cer¬ 
tiorari denied 51 S.Ct 27, 282 U.S. 
849, 75 L.Ed. 752. 

S.C.—Tolleson v. Southern R. Co., 70 
S.E. 311, 88 S.C. 7. 

81. U.S.—Cox V. Kroger Co., D.C.I11., 

9 P.R.D. 78. 

Ill.—Kelly V. Burtner, 33 N.E.2d 754, 
310 IlLApp. 251—Bezemek v. Pani- 
co, 23 N.E.2d 216, 301 Ill.App. 408 
—Nosko V. O'Donnell, 260 IlLApp. 
644—Gannon v. Kiel, 251 IlLApp. 
389. 

Iowa.—Blakely v. ShortaLs Estate, 
20 NW.2d 28, 236 Iowa 787. 

Mass.—Cohen v. Davies, 25 N.E.2d 
223, 305 Mass. 152, 129 A.L.R. 735 
—Isaacson v. Boston, W. & N Y. 
St Ry. Co., 180 NE. 118, 278 Mass. 
378—Query v. Howe, 172 N.E. 887, 
273 Mass. 92—Bruso v. Eastern 
States Exposition, 168 NE. 206, 
269 Mass. 21. . 

N.H.—Garland v. Boston & M. R R.v 
86 A, 141, 76 NH. 55G, 46 L.R.A.,N. 
S., 338, Ann.Cas.l913E, 924. 

Ohio.—^Petroy v. Liuzzi, 61 N.B.2d 
158, 76 Ohio App, 19—Murphy Y 
Snyder, .27 N.E.2d 162, 63 Ohio 
App. 423. 

Pa.—Bowman v. Pennsylvania R. 
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omission may be willful and wanton^^ or constitute 
‘Vanton and willful misconduct’’^^ or “willful or 
wanton negligence”^^ without any actual intent to 
inflict injury. 

Ill will or malice. Actual ill will or malice toward 
the person injured is not necessary to constitute 
willfulness or wantonness but these and equiva¬ 
lent terms have been held to embody to some ex¬ 
tent at least the element of implied malice.SS Wan¬ 
ton misconduct is such conduct as manifests a dis¬ 
position to perversity.S7 

d. Particular Acts or Omissions 

(1) In general 

(2) Violation of statute or ordinance 

(3) Negligence after discovery of peril 

(1) In General 

The circumstances of the particular case must be 


taken into consideration In determining whether an act 
was willful or wanton or reckless. 

The circumstances of the particular case must be 
taken into consideration in determining whether an 
act was willful or wanton^S or reckless and the 
mere denomination of an act as being one or the 
other does not necessarily make it so.^o in order 
to establish wantonness it is not necessary to show 
an entire want of care.^^ Concurrent disregard of 
several legal duties has a cumulative effect with re¬ 
spect to the inference of wantonness.^^ 

(2) Violation of Statute or Ordinance 

Violation of a statute or ordinance does not of Itself 
constitute willfulness or wantonness, although it may be 
considered as an indication thereof. 

Violation of a statute or ordinance does not, of 
itself, constitute willfulness or wantonness,^^ but it 
may be considered as a circumstance tending to 


Co., 149 A. 877, 299 Pa, 558, cer¬ 
tiorari denied 51 S.Ct. 27, 282 U. 
S. 849, 75 L.Ed. 752. 

82. U.S.—Baltimore & O. R. Co. v. 
Felgenhauer, C.C.A.Mo., 168 F.2d 
12, Illinois law—Strough v. Central 
R. Co, of New Jersey, N.J., 209 F. 
23, 126 C.C.A. 165. 

Ill.—Gannon v. Kiel, 251 Ill.App. 389 
—Williams v. Kaplan, 242 Ill.App. 
1 * 66 . 

83. Cal.—Donnelly v. Southern Pac, 
Co., 118 P.2d 465, 18 Cal.2d 863. 

Ill.—Belcher v. Citizens Coach Co., 
57 N.E.2d 659, 324 Ill.App, 226— 
Seiffe V. Seiffe, 267 Ill.App. 23. 

84. Okl.—Barall Food Stores v. 

Bennett, 153 P.2d 106, 194 Okl. 508. 

Disting’uished from “intentional in¬ 
jury” 

Ill.—Illinois Cent. R. Co. v, Leiner, 
67 N.E. 398, 202 Ill. 624, 95 Am.S. 
R. 266, 

Ohio.—Wiley V. Green Cab Co., 179 
N.E. 419, 41 Ohio App. 88. 

85. Ill.—Mower v. Williams, 84 N.E. 
2d 435, 402 Ill. 486—Bartolucci v. 
Falleti. 46 N.R2d 980, 382 Ill. 168 
—Streeter v. Humrichouse, 191 N. 
E. 684, 357 Ill. 234—Barnhart v. 
Martin. 64 N.E.2d 743, 327 Ill.App. 
551—^Wolfram v. Bennehoff, 56 N. 
E.2d 849, 324 Ill.App. 16—Trumbo 
V. Chicago, B. & Q. R. Co., 54 N.E. 
2d 258, 322 Ill.App. 277, reversed 
on other grounds 59 N.E.2d 92, 389 
Ill. 213—Hepler v. Morris, 41 N.E. 
2d 345, 314 Ill.App. 376—Bellomy 
V. Bruce, 25 N.E.2d 428, 303 Ill. 
App. 349—Murphy v. King, 1 N.E. 
2d 2'68, 284 Ill.App. 74—Johnson v. 
Sandberg, 283 Ill.App. 609—^Nosko 
V. O’Donnell, 260 Ill.App. 644— 
Mantonya v. Wilbur Lumber Co., 
251 Ill.App. 364. 

Ky.—Louisville & N. R. Co. v. 
George, 129 S.W.2d 986, 279 Ky. 24. 
66 C.J.S.—26 


Mo.—Watkins v. Spears Ship By 
Truck, App.. 72 S.W.2d 818. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520. 

Okl.—Barall Pood Stores v. Bennett, 
153 P.2d 106, 194 Okl. 508. 

W.Va.—Todorobak v. McSurley, 148 
S.E. 323, 107 W.Va. 372. 

45 C.J. p 678 note 98. 

86. Ill.—La Cerra v. Woodrich, 52 
N.E.2d 461, 321 Ill.App. 107. 

Conduct showing malice 

Malice or ill will necessary to con¬ 
stitute “willful misconduct” may be 
shown by indifference to safety of 
others, with knowledge of their dan¬ 
ger, or failure to use ordinary care 
to avoid injury after acquiring such 
knowledge.—Hillard v. Western & 
Southern Life Ins. Co., 34 N.E.2d 75, 
68 Ohio App. 426. 

“Willful negligence” involves de¬ 
liberation and malice.—Schwartz v. 
Johnson, 280 S.W. 32, 152 Tenn. 686, 
47 A.L.R. 323. 

87. Ohio.—Masters v. New York 
Cent. R. Co., 70 N.E.2d 898, 147 
Ohio St. 293, certiorari denied 67 
S.Ct. 1519, 331 U.S. 836, 91 L.Ed. 
1848, rehearing denied 68 S.Ct. 33, 
332 U.S. 786, 92 L.Ed. 369—Rup- 
right V. Burns, App., 82 N.E.2d 330 
—Angel V. Constable, App., 57 N. 
E.2d 86—Hillard v. Western & 
Southern Life Ins. Co,, 34 N.E.2d 
75, 68 Ohio App. 426—Oyster v. 
Kuhn, 32 N.E.2d 80, '65 Ohio App. 
633—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423. 

“Cussedness” 

“Wantonness Is a synonym for 
what is popularly known as ‘cussed¬ 
ness,’ and cussedness is a disposition 
to perversity.”—^Universal Concrete 
Pipe Co. V. Bassett, 200 N.E, 843, 845, 
130 Ohio St. 567. 

88. U.S.— Robins r. Pitcairn, C.C.A. 
111., 124 F.2d 734. 
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Ariz.—Lutfy v. Lockhart, 295 P. 97‘5, 
37 Ariz. 488. 

Cal.—Allen v. Robinson, 193 P.2d 498, 
85 Cal.App,2d 617. 

Ill.—Streeter v. Humrichouse, 191 N. 
E. 684, 357 Ill. 234—Pittman v. 

Duggan, 84 N.E.2d 701, 336 Ill.App. 
502—Dossett v. Anderson, 41 N. 
E.2d 313, 314 Ill.App. 376—Paul v. 
Garman, 34 N.E.2d 884, 310 Ill.App. 
447—Rohrer v. Denton, 28 N.E.2d 
572, 306 Ill.App. 317—Bellomy v. 
Bruce, 25 N.E.2d 428, 303 Ill.App. 
349-7-Feinberg v. Chicago, B. & Q. 
R. Co., 21 N.E.2d 26, 300 Ill.App. 
278—Schachtrup v. Hensel, 14 N. 
E.2d 897, 295 Ill.App. 303. 

Mich.—Davidson v. City of Detroit. 
Department of Street Railways, 12 
N.W.2d 413, 307 Mich. 420. 

Ohio.—Miller v. Suburban Power Co., 
179 N.E. 202, 41 Ohio App. 70. 

46 C.J. p 678 note 1. 

Value of analogous cases 

Although generally the subject of 
willful acts is to be considered from 
standpoint of the evidence in each 
particular case, analogous cases may 
be applied to shed some light and 
be helpful in determining whether 
defendant acted willfully and with 
wanton recklessness at time of acci¬ 
dent.—McGuire v. McGannon, 283 
Ill.App. 293. 

89. Iowa.—Mescher v. Brogan, 272 
N.W. 645, 223 Iowa 673. 

90. Ariz.—Lutfy v. Lockhart, 295 P. 
975, 37 Ariz. 488. 

91. Ala.—Birmingham R., etc., Co. 
V. Pinckard, 26 So. 880, 124 Ala. 
372. 

45 C.J. p 678 note 2. 

92. Ala.—Godfrey v. Vinson, 110 So. 
13, 215 Ala. 166. 

93. Cal.—Meek v. Fowler, 45 P.2d 

194, 3 Cal. 2d 420—Corpus Juris 

quoted in Kastel v. Stieber, 8 P.2d 
474, 477, 25 Cal. 37—Wright v, Sel- 
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§9 

sliow that the act or omission in question was willful 
or wanton as being entirely regardless of the law 
and the safety of others.^^ ^ distinction has been 
drawn between a violation of a statute or ordinance 
which created a dangerous situation and such a vio¬ 
lation which occurred after a dangerous situation 
had arisen through plaintiff^s negligence, to the ef¬ 
fect that in the first situation violation would not, 
but in the second situation it would, give rise to an 
imputation of willfulness as matter of law.^® 

(3) Negligence after Discovery of Peril 

“Willful negligence” or “wanton negligence” and 
similar expressions are sometimes used to describe a 
conscious failure to use ordinary care, after discovery 
that another is in a place or position of peril, to avoid 
injuring him. 

''Willful negligence,” "wanton negligence,” and 
similar expressions are sometimes used in connec¬ 
tion with the last clear chance doctrine, as dis¬ 
cussed infra §§ 136-139, as meaning the conscious^^ 


failure to use ordinary care, after discovering a 
person to be in a place or position of peril, to avoid 
injuring him.97 It has been considered that, in or¬ 
der to charge One with willfulness or wantonness 
under such circumstances, it must be shown that he 
had actual knowledge of the present or impending 
danger to the person injured,^^ but such actual 
knowledge may be inferred from the circumstances 
of the particular case,and, according to some 
cases, the existence of reasonable grounds to believe 
that a person is in a situation of peril may be equiv¬ 
alent to actual knowledge so as to support the im¬ 
putation of willfulness or wantonness.^ 

§ 10. Degrees of Care 

While degrees of care, skill, and diligence are recog¬ 
nized in some jurisdictions, there is a strong trend 
against recognizing any classification of care into de- 
grees, the view being taken that whatever degrees of 
vigiiance, caution, and skill the circumstances may de¬ 
mand, the exercise thereof is merely ordinary care. 


lers, 78 P.2d 209, 25 Cal.App.2d 
603—Corpus Juris quoted, in Sum¬ 
ner V. Edmunds, 2l P.2d 159, 162, 
130 Cal.App. 770. 

Del.— Corpus Juris cited, iu Gallagrher 
V. Davis, 183 A. 620, 623, 7 W.W. 
Harr. 380. 

Ohio.—Murphy v. Snyder, 27 N.E.2d 
152, '63 Ohio App, 423—Slicker v. 
Seccombe, 182 N.E. 131, 42 Ohio 
App, 357. 

S.D.— Corpus Juris cited lu Carlson 
V. Johnke, 234 N.W. 25, 27, 57 S.D. 
544. 

45 C.J. P 678 note 4. 

94. Cal.— Corpus Juris quoted in 
Kastel V. Stieber, 8 P.2d 474, 477, 
215 Cal. 37— Coi^jus Juris quoted 
in Sumner v. Edmunds, 21 P.2d 
159. 162, 130 Cal.App. 770. 

S.D.—Corpus Juris cited in Carlson 
V. Johnke. 234 N.W. 25, 27, 67 S.D. 
544. 

45 C.J. p 679 note 5. 

95. Ohio. — Pag’ins v. Bloch Realty 
Co., 25 Ohio Cir.Ct.,N.S., 122. 

45 C.J. P 679 note 6. 

96. Ala.—Holman v. Brady, 3 So.2d 
30, 241 Ala. 487—Allison Coal & 
Transfer Co. v. Davis, 129 So. 9, 
221 Ala. 334. 

Cal.—Meek v. Fowler, 45 P.2d 194, 3 
Cal.2d 420—Bennichsen v. Market 
St. R. Co., 84 P. 420. 149 Cal. 18. 

97. U.S.—Cox V. Kroger Co., D.C.Ill., 
9 F.R.D. 78. 

Ala.—^Ashley v. McMurray, 130 So. 
401, 222 Ala. 32. 

Ga.—Georgia Power Co. v. Deese, 61 
S.E.2d 724, 78 Ga.App. 704—Atlan¬ 
tic Steel Co. V. Cleaton, 183 S.E. 
827, 52 Ga.App. 602. 

Ill.—Schneiderman v. Interstate 
Transit Lines, 69 ]Sr.E.2d 293, 394 
Ill. 569—Covert v, Rockford & I. 
Ry. Co., 132 N.E. 504, 299 Ill. 
288—^Wolfram y. Bennehoff, 66 N. j 


E.2d 849, 324 Ill.App. 16—Walsh v. 
Gazin, 45 N.E.2d 95, 316 Ill.App. 
311—Bezemek v. Panico, 23 N.E.2d 
216, 301 Ill.App. 408—Johnson v. 
Sandberg, 283 Ill.App. 509—Smith 
V. Illinois Power Co., 279 Ill.App. 
505—^Nosko v. O'Donnell, 260 Ill. 
App, 644—Killilay v. Hawk, 250 
Ill.App. 222. 

Kan.—Elliott v. Peters, 185 P.2d 139, 
163 Kan. 631. 

Mich.—Titus v. Lonergan, 33 N.W. 
2d 685, 322 Mich. 112—^Fink v. 

Easier, 263 N.W. 412. 273 Mich. 416 
—McLone v. Bean, 248 N.W. S'66, 
263 Mich. 113. 

Minn.—Turenne v. Smith, 9 N.W.2d 
409, 215 Minn. 64—Westerberg v. 
Motor Truck Service Co., 197 N.W. 
98, 99. 158 Minn. 202—Teal v. St. 
Paul City Ry. Co., 104 N.W. 94’5, 96 
Minn. 379, 

N.D.—Cowan v. Minneapolis, St. P. 
& S. S. M. Ry. Co., .172 N.W. 322, 
323, 42 N.D. 170. 

Ohio.—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423. 

Okl.—Barall Food Stores v. Bennett, 
153 P.2d 106, 194 Okl. 608—Patsy 
Oil & Gas Co. V. Odom, 96 P.2d 302, 
186 Okl. 116. 

Tenn.—Neal v. Midgett, 198 S.W.2d 
32, 29 Tenn.App, 520. 

45 C.J. P 679 note 8. 

Similar statement 

“Willful negligence” or “wanton 
negligence” is a reckless disregard 
of the safety of the person or prop¬ 
erty of another by failing, after dis¬ 
covering peril, to exercise ordinary 
care to prevent the impending inju¬ 
ry.—Turenne v. Smith, 9 N.W.2d 409, 
215 Minn. 64—Hinkle v. Minneapolis, 
etc., R. Co., 202 N.W. 340, 162 Minn. 
112, 41 A.L.R. 1377—Anderson v. 

Minneapolis St. Ry. Co., 185 N.W. 
661, 150 Minn. 509-:—Kaiser v. Min¬ 
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neapolis St. Ry. Co., 181 N.W. 569, 
147 Minn. 278—Havel v. Minneapolis 
& St. L. R. Co., 139 N.W. 137, 120 
Minn. 195—^Anderson v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 114 N.W. 
1123, 103 Minn. 224, 14 L.R.A.,N.S., 
886—Gibbons v. Northern Pac. R. 
Co., 108 N.W. 471, 99 Minn. 142— 
Alger, Smith & Co. v. Duluth-Superi¬ 
or Traction Co., 101 N.W. 298, 93 
Minn. 314. 

A partial employment of available 
means, evincing some degree of care, 
is not sufficient to disprove “wanton 
negligence” but such efforts might, 
in particular cases, be regarded as 
conclusive of the absence of an in¬ 
tention to injure.—Porterfield v. Life 
& Casualty Co. of Tennessee, 6 So. 
2d 71, 242 Ala. 102. 

Injury to personal property 

The obligation imposed under the 
rule stated in the text is applicable 
to personal property as well as to 
individuals.—Bryant v. Northern 
Pac. Ry. Co., 23 N.W.2d 174, 221 
Minn. 577. 

98. Mich.—Titus v. Lonergan, 33 N, 
W.2d 685, 322 Mich. 112—Fink v. 
Easier, 263 N.W. 412, 273 Mich. 
416—McLone v. Bean, 248 N.W. 
6'66, 263 Mich. 113. 

Minn.—Hanson v. Hall, 279 N.W. 

227, 202 Minn. 381. 

45 C.J. p 679 note 9. 

Honest mis judgment 
Willful and wanton negligence 
cannot be predicated on honest mis- 
judgment.—Bryant v. Northern Pac. 
Ry. Co., 23 N.W.2d 174, 221 Minn. 
677. 

99. Ala,—Southern R. Co. v. Bush, 
26 So. 168, 122 Ala. 470. 

1. Ala.—Godfrey v. Vinson, 110 So. 

13, 215 Ala. 166. 

45 C.J. p 680 note 11. 
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The word “care” has been divided into three de¬ 
grees, that is, slight care; ordinary care; and great 
care.2 Although it has been said that this distinc¬ 
tion is unscientific and impracticable, since the law 
furnishes no definition of these terms that can be 
applied in practice,^ it has also been said that the 
distinction of degrees of care, skill, and diligence 
required in the performance of various duties and 
the fulfillment of various contracts is too firmly 
settled and fixed in the law to be ignored or 
changed.^ The distinction is accordingly recog¬ 
nized in some jurisdictions.® In the ordinary case 
of negligence, however, involving no statutory regu¬ 
lation or contractual obligation with respect to the 
degree of care, there is a strong trend of judicial 
opinion against recognizing any classification of 
care into degrees,® corresponding to the tendency 
to refuse to recognize the existence of degrees of 
negligence, as considered supra § 8, the view being 
taken that whatever degree of vigilance, caution, 


§ 11 

and skill the circumstances may demand, the exer¬ 
cise thereof is merely ordinary careJ 

The law imposes the same degree of care on both 
plaintiff and defendant.® 

§11. - Ordinary or Reasonable Care 

Generally 

a. As the standard of duty 

b. What constitutes 

c. Dependent on circumstances 

d. Particular matters for consideration 

a. As the Standard of Duty 

The usual test of the duty of one person toward an¬ 
other is ordinary, reasonable, or due care. 

The usual test of the duty of one person toward 
another or the property of the latter is ordinary 
care,9 or as it is sometimes termed, “reasonable 
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2. Tex.—Gulf, etc., R. Co. v. Smith, 
28 S.W. 520, 87 Tex. 348. 

Deg’rees of diligrence 

(1) In the civil law, there are 
three degrees of diligence: Ordinary 
diligence, diligentia; extraordinary 
diligence, exactissima diligentia; 
and slight diligence, levissima dili¬ 
gentia.—Brand v. Schenectady, etc., 

R. Co., 8 Barb. (N.Y.) 368. 

(2) Statutory definition of degrees 
of diligence in terms of property ex¬ 
tends to diligence to prevent injury 
to the person.—Moore v. Shirley, 21 

S. E.2d 925, 68 Ga.App. 38—Capers v. 
Martin, 188 S.E. 465, 54 Ga.App. 655 
—Harris v. Reid, 117 S.E. 256, 30 Ga. 
App. 187. 

3. Me.—^Pomroy v. Bangor, etc., R. 
Co.. 67 A. 561, 102 Me. 497, 499. 

4. U.S.—Briggs v. Spaulding, N.Y., 
11 S.Ct. 924, 141 U.S. 122, 35 L.Ed 
662—New York Cent. R, Co. v. 
Lockwood, N.Y., 17 Wall. 357, 21 L. 
Ed. 627. 

5. Mo.—Murray v. De Luxe Motor 
Stages of Illinois, App., 133 S.W. 
2d 1074. 

45 C.J. p 680 note 14. 

6 . Ind.—Indiana Ins. Co. v. Hand- 
Ion, 24 N,E.2d 1003, 216 Ind. 442— 
Indiana Service Corporation v. 
Schaefer, 199 N.E. 158, 101 Ind 
App. 294—Midwest Motor Coach 
Co. V. Elliott, 182 N.E. 541, 95 Ind. 
App. 64, 

Iowa.—Minks v. Stenberg, 250 NT.W. 
.883, 217 Iowa 119—Hanna v. Cen¬ 
tral States Electric Co., 232 N.W. 
421, 210 Iowa 864. 

Ky.—Jones v. Sharp's AdmT, 139 S. 
W.2d 731, 282 Ky. 638, followed in 
Jones V. Vance, 139 S.W.2d 736, 
282 Ky. 646. 

Me.—Corpus Juris quoted iu Young 


V. Potter, 174 A. 387, 391, 133 Me. 
104. 

Minn.—^Peet v. Roth Hotel Co., 253 N. 

W. 546. 191 Minn. 151. 

N.M.—^Corpus Jur‘s quoted in Archu¬ 
leta V. Jacobs, 94 P.2d 706, 711, 43 
N.M. 425. 

45 C.J. p 680 note 19. 

There axe no degrees of car© in 
fixing responsibility for negligence. 
N.C.—Rea v. Simowitz, 35 S.E.2d 
871. 225 NC. 575, 162 A.L.R. 999— 
Cates V. Hall, 88 S.E. 524, 171 N.C. 
360—Fitzgerald v. Southern R. Co., 
64 S.E. 391, 141 N.C. 530, 6 L.R.A., 
N.S., 337. 

Va.—Clark v. Parker, 171 S.E. 600, 
161 Va. 480, stating North Carolina 
law—Baise v. Hollifield, 164 S.E. 
657, 158 Va. 498, stating North 
Carolina law. 

7. Me.—'Corpus Juris quoted in 
Young V. Potter, 174 A. 387, 391, 
133 Me. 104. 

Minn.—Peet v. Roth Hotel Co., 253 
N.W. 546, 191 Minn. 151. 

Mo.—Page V. Unterreiner, App., 106 
S.W.2d 528. 

Neb.—Miller v. Abel Const. Co., 300 
N.W. 405, 140 Neb. 482. 

N.M.—Corpus Juris quoted in Archu¬ 
leta V. Jacobs, 94 P.2d 70'6, 711, 43 
N.M. 425. 

45 C.J. p 680 note 21. 

8. Va.—Yeary v. Holbrook, 198 S.E. 
441, 171 Va. 266. 

9. U.S.—Brigham Young University 
V. Lillywhite, C.C.A.Utah, 118 F.2d 
836, 137 A.L.R. 598, certiorari de¬ 
nied 62 S.Ct. 73, 314 U.S. 638, 86 L. 
Ed. 512. 

Ala.—'Corpus Juris cited In Great 
Atlantic & Pacific Tea Co. v. Kelt- 
ner, 191 So. 633, 635, 29 Ala.App. 
5, certiorari denied 191 So. 640, 238 
Ala, 462. I 


Cal.—Greenwood v. Summers, 149 P. 
2d 35, 64 Cal.App.2d 516—Callison 
V. Dondero, 124 P.2d 852, 5l Cal. 
App.2d 403—Whicker v. Crescent 
Auto Co., 66 P.2d 749, 20 Cal.App. 
2d 240. 

Ill.—Wintersteen v. National Cooper¬ 
age & Woodenware Co., 197 N.E. 
578, 361 Ill. 95. 

Ind.—Indiana Service Corporation v. 
Schaefer, 199 N.E. 158, 101 Ind. 
App. 294—Midwest Motor Coach 
Co. V. Elliott, 182 N.E. 541, 95 Ind. 
App. 64. 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294. 

Ky.—Prichard v. Collins, 15 S.W.2d 
497, 228 Ky. 635. 

La.—Neyrey v. Maillet, App., 21 So. 
2d 158—Gunn v. Saenger-Ehrlich 
Enterprises, App., 192 So. 744. 

Mass.—Alderman v. Noble, 4 N.E.2d 
619, 296 Mass. 30. 

Minn.—Peet v. Roth Hotel Co., 253 
N.W. 546, 191 Minn. 151. 

Mo.—Page V, Unterreiner, App., 106 
S.W.2d 528—Ward v. City of Port- 
ageville, App., 106 S.W.2d 497. 
Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W,2d 384, 142 
Neb. 439—Miller v. Abel Const. 
Co., 300 N.W. 405, 140 Neb. 405. 
N.H.—Brunelle v. Nashua Bldg. & 
Loan Ass’n, 64 A.2d 315, 95 N.H. 
391—Chiuchiolo v. New England 
Wholesale Tailors, 150 A. 640, 84 
N.H. 329. 

N.J.—Swenson v. Nairn, 30 A.2d 897, 
21 N.J.Misc. 70. 

N.M.—Corpus Juris cited iu Archu¬ 
leta V. Jacobs, 94 P.2d 706, 710, 43 
N.M. 425. 

Ohio,—Smith v. Toledo & O. C. R. 
Co., 15 N.E.2d 134, 133 Ohio St. 598 
—Wymer-Harris Const. Co. v. 
Glass, 171 N.E. 857, 122 Ohio SL 
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or **dtie care/^^i These expressions are 
usually regarded as having the same significance and 
are used interchangeably,although it has been 
said that the terms ^'ordinary care’’ and ‘'reason¬ 
able care” are preferable to “due care,”i3 that “due” 
or “reasonable” is preferable to “ordinary” as the 


adjective characterizing the care required,14 and al¬ 
so that “ordinary care” is not equivalent to “due 

care.”i5 

Other expressions used by the courts to express 
the same idea are “diligence,”l6 ‘‘ordinary dili- 
gence,”i7 “due diligence,“ordinary care and pru- 


398, 69 A.L 1 .R. 617—Dudakunst v. 
McDonald, 13 Ohio Supp. 25. 

Okl.—Atchison, T. & S. F. Ry. Co. v. 

Kennard, 181 P.2d 234, 199 Okl. 1. 
Pa.—Perry v. Ryback, 153 A. 770, 
302 Pa. 559—Lineaweaver v. John 
Wanamaker Philadelphia, 149 A. 
91, 299 Pa. 45. 

S.C.—Bell V. Atlantic Coast Line R. 
Co., 24 S.E.2d 177, 202 S.C. 160— 
Crawford v. Atlantic Coast Line 
R. Co., 184 S.E. 569, 179 S.C. 264. 
S.D.—Priese v. Gulbrandson, 8 N.W. 
2d 43S. 69 S.D. 179. 

Tenn.—Smith v. Roane-Anderson Co., 
App.. 207 S.W.2d 353. 

Tex.—Kansas City, M. & O, Ry. Co. 
of Texas v. Perry, Com.App., 6 S. 
W.2d 111—Henz^ v. Publix Thea¬ 
tres Corporation, Civ.App., 25 S.W. 
2d 695, error refused—Texas Pow¬ 
er & Light Co. V. Culwell, Civ.App., 
19 S.W.2d 816. 

Wis.—Greunke v. TTorth American 
Airways Co,, 230 N.W. 618, 201 
Wis. 5'65, 69 A.L.R. 295. 

45 C.J. p 681 note 22. 

The law does not req.ttire perfect 
carTe, but only ordinary care hnder 
attendant circumstances.—Coonley v. 
Lowden, 12 N,W.2d 870, 234 Iowa 731. 

10. tr.S.—Murphy v, American 
Barge Line Co., D.C.Pa., 76 P.Supp, 
276. 

Cal.—Lolli V. Market St. Ry. Co., 110 
P.2d 436, 43 Cal.App.2d 166—Hay¬ 
den V. Paramount Productions, 91 
P.2d 231, 33 Cal.App.2d 287. 

Conn.—Swentusky v. Prudential Ins. 
Co. of America, 165 A. 686, 116 
Conn. 526—Mahoney v. Beatman, 
147 A. 762, 110 Conn. 184, 66 A.L.R. 
1121 . 

Fla.—Banfleld v. Addington, 140 So. 
893, 104 Fla. 661. 

Ind.—Midwest Motor Coach Co. v. 
Elliott, 182 N.E. 541, 95 Ind.App. 
64. 

Iowa.—Sbatto v. Grabin, 6 N.W.2d 
149, 233 Iowa 149. 

Me.—Arnst v. Estes, 8 A. 2d 201, 13'6 
Me. 272. 

Mass.—Brennan v. Ocean View 
Amusement Co., 194 N.E. 911, 289 
Mass. 587. 

Minn.—Koop v. Great Northern Ry. 
Co., 28 N.W.2d 687, 224 Minn. 286 
—Danielson v. Reeves, 1 N.W.2d 
597, 211 Minn. 491. 

N.H.—Charbonneau v. MacRury, 153 
A. 457, 84 N.H. 601. 73 A.L.R. 1266. 
N.M.—^Archuleta v. Jacobs, 94 P.2d 
706, 43 N.M. 425. 

N.T.—^Welch V. Enright, 16 N.T.S.2d 
339, 257 App.Div. 686—Miller v. 


El Mirasol, Inc., 297 N.Y.S. 380, 
163 Misc. 346. 

Pa.—Russo V. Pittsburgfh Rys. Co., 
64 A.2d 666, 164 Pa.Super. 396. 
Utah.—White v. Pinney, lOS P.2d 
249, 99 Utah 484. 

Va.—Hawkins v. Beecham, 191 S.E. 

640, 168 Va. 553. 

45 C.J. p 682 note 23. 

The rule of “reasonable care,” 
which is the test universally applied 
to cases of ordinary negligence, is a 
rule of relation, usually including 
two persons or one person and some 
right or property of another, and 
has to do with one's acts with re¬ 
spect to the person, property, or 
rights of another.—Reif v. Morrison, 
100 P.2d 229, 44 N.M. 201. 

Reasonable use of faculties 

A person must make a reasonable 
use of his faculties of sight and 
hearing' to avoid Injury to others 
engaged in acts which they are law¬ 
fully entitled to perform.—Dresser 
V. Southern California Edison Co., 82 
P.2d 965, 28 Cal.App.2d 610. 

11. Ind.—Midwest Motor Coach Co. 
V. Elliott, 182 N.E. 541, 95 Ind.App. 
'64. 

Ky.—Chesapeake & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 229 Ky. 365. 
Md.—County Com'rs of Kent County 
V. Pardee, 134 A. 33, 151 Md. 68. 
Mass.—Nolan v. Boston Elevated Ry. 

Co., 171 N.E. 425. 271 Mass. 375. 
Mich.—Johnson v. Grand Trunk 
Western R. Co., 224 N.W. 448, 246 
Mich. 52. 

Minn,—Blomberg- ^r. Trupukka, 299 
N.W. 11, 210 Minn. 523. 

N.H.—Dumas v, Hartford Acc. & In- 
dem. Co., 56 A.2d 57, 94 N.H. 484 
—Vidal V. Town of Errol, 162 A. 
232, 86 N.H. 1. 

N.M.—Archuleta v. Jacobs, 94 P.2d 
706, 43 N.M. 425. 

N.C.—Rea v. Simowitz, 35 S.E,2d 
871. 225 N.C. 675, 162 A.L.R. 999— 
Meacham v. Southern Ry. Co., 197 
S.E. 189, 213 N.C. 609. 

Okl.—Ross V. Gearin, 291 P. 634, 145 
Okl. 66. 

Fa-—Perry v. Ryback, 153 A. 770, 302 
Pa. 659—^Harkness v. Pittsburgh 
Rys. Co., Com.Pl., 88 Pittsb.Leg.J. 
29—Edwards v. Graul, Com.Pl., 7 
Sch.Reg. 313. 

Tenn.—Dixon v. Lobenstein, 132 S.W. 

2d 215, 175 Tenn. 106. 

45 C.J. p 682 note 24. 

Where human life is at stoke, rule 
of due care and diligence requires 
everything that gives reasonable 
promise of its preservation to be 


done regardless of difficulties or ex¬ 
pense.—Commonwealth Trust Co. of 
Pittsburgh V. Carnegie-Illinois Steel 
Co., 44 A.2d 594, 353 Pa. 150. 

12 , Ill.—Langston v. Chicago & N 
W, Ry. Co., 70 N.E.2d 852, 330 Ill. 
App. 2G0, affirmed 75 N.E.2d 363 
398 Ill. 248. 

Ind.—^Northern Indiana Power Co. v. 
West, 32 N.E 2d 713, 218 Ind. 321— 
Midwest Motor Coach Co. v. El¬ 
liott, 182 N.E. 541, 95 Ind.App. 64. 
Nev.—‘Corpus Juris cited in Hotels 
El Rancho v. Pray, 187 P.2d 5^, 
582, 64 Nev. 591. 

N.M.—Archuleta v. Jacobs, 94 p.2d 
706, 43 N.M. 425. 

Okl.—Chicago, R. I. & p. Ry. Co. v. 

Shelton, 273 P. 988. 135 Okl. 63. 

45 C.J. p '682 note 25—9 C.J. p 1288 
note 88, p 1289 notes 89, 94. 
Synonymous terms 

(1) "Ordinary care” and "reason¬ 
able care.” 

Ga.—Slaughter v. Atlanta Coca-Cola 
Bottling Co., 172 S.E. 723, 48 Ga 
App. 327. 

La.—Plotte V. Thomas Egan's Sons, 
134 So. 428, 18 La.App. 116. 

45 C.J. p 682 note 25 [a]—9 C.J. p 
1288 note 84. 

(2) "Reasonable care,” “proper 
care,” and “ordinary care.”—Hamre 
V. Conger, Mo., 209 S.W.2d 242. 

(3) "Ordinary care” and "due 
care.” 

Tex.—Western Union Tel. Co. r. 

Smith, Civ.App., 133 S.W. 1062. 
Utah.—Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 25. 

13. Ill.—Chicago, etc., R. Co. v. Tor- 
ty, 42 N.E. 64, 158 Ill. 321. 

45 C.J. p 682 note 26. 

14. N.T.—Moshier v. New York, 179 
N.Y.S. 338, 190 App.Div, ill, ap¬ 
peal dismissed 127 N.E. 917, 228 N. 
Y. 612. 

15. Tex.—San Antonio v. Talerico, 
Civ.App., 78 S.W. 28. affirmed 81 
S.W. 618, 98 Tex. 151. 

16. Ga.—Goodwyn v. Central of 
Georgia R. Co., 58 S.E. 688, 2 Ga. 
App. 470. 

Ind.—Southern Indiana R. Co. v. Os¬ 
born, 78 N.E. 248, 79 N.E. 1067, 39 
Ind.App. 333. 

9 C.J. p 1289 note 90. 

17. Ga.—^Atlanta, etc,, R. Co. v. Til- 
son, 62 S.E. 281, 131 Ga. 395. 

46 C.J. P 682 note 29. 

18. N.C.—Hendricks v. Western Un¬ 
ion Tel. Co., 35 S.E. 643. 126 N.C 
304, 78 Am.S.R. 658. 

45 C-J. p 682 note 30. 
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dence/’l^ ''reasonable care and prudence,”20 ‘^ordi- 
nary care and diligence,”2i "reasonable care and dil- 
igence,”22 ‘^ordinary and reasonable care,”23 “due 
caution and diligence,”24 ^'proper care,”25 "proper 
care and caution,”25 "reasonable care and cau¬ 
tion,”^7 ''commensurate care,”28 "reasonable con¬ 
duct,”2^ "reasonable precautions,”20 "ordinary pru¬ 
dence,”21 and "reasonable prudence ”22 


(1) In General 

Ordinary, reasonable, or due care Is that degree of 
care which, under the same or similar circumstances, 
would ordinarily or usually be exercised by, or might 
reasonably be expected from, an ordinarily prudent per¬ 
son. 

' Ordinary, reasonable, or due care is that degree 
of care which, under the same or similar circum¬ 
stances, would ordinarily23 or usuany24 be exer¬ 
cised by, or might reasonably be expected from,25 
an ordinarily prudent person.25 Other expressions 
used by the courts to characterize the standard in- 


b. What Constitutes 

(1) In general 

(2) Particular tests 

19. Iowa.—Colsch v. Chicago, etc., 
H. Co., 127 N.W. 198, 149 Iowa 176, 
34 L.R.A.,N.S., 1013, Ann.Cas.l912C 
915. 

45 C.J. P 682 note 31. 

“Prudence'* and “care” are synony¬ 
mous 

Tex.—Quanah, A. & P. Ry. Co. v. 
Eblen, Civ.App., 55 S.W.2d 1060, 
1063. 

20. Mo.—Buck V. People's St. R., 
etc., Co., 46 Mo.App. 555. 

21. Utah.—Quinn v. Utah Gas, etc., 
Co., 129 P. 362, 42 Utah 113, 43 L. 
R.A.,N.S., 328. 

22. D.C.—Metropolitan R, Co. v. 
Blick, 22 App.D.C. 194. 

23. Okl.—Muskogee Electric Tract. 
Co. V. Thompson, 228 P. 963, 100 
Okl. 169. 

45 C.J. p 683 note 35. 

24. Vt.—Van Dyke v. Grand Trunk 
R. Co., 78 A. 958, 84 Vt. 212, Ann. 
Cas.l913A 640. 

45 C.J. P 683 note 36. 

25. N.C.—Ramsbottom v. Atlantic 
Coast Line R. Co., 50 S.E. 448, 138 
N.C. 38. 

Tex.—Ex parte Peede, 170 S.W. 749, 
75 Tex.Cr. 247. 

26. Ohio.—Gawlack v. Michigan 
Cent. R. Co., 11 Ohio Cir.Ct 59, 6 
Ohio Cir.Dec. 313. 

27. Iowa.—Merchants Transfer, 
etc., Co. V. Chicago, etc., R. Co., 
150 N.W. 720, 170 Iowa 378. 

28. Minn.—Campbell v. Duluth, etc., 
R. Co., 120 N.W. 375, 107 Minn. 
358, 22 L.R.A.,N.S., 190. 

29. N.H.—Dillon v. Twin State Gas 
& Electric Co., 163 A. Ill, 85 N.H. 
449—Hoen v. Haines, 154 A. 129, 
85 N.H. 36—Charbonneau v. Mac- 
Rury, 153 A. 457, 84 N.H. 601, 73 
A.L.R. 1266. 

30. Cal.—^Dresser v. Southern Cali¬ 
fornia Edison Co., 82 P.2d 965, 28 
Cal.App.2d 510. 

Where due care consists in taking 
precautions against harm, only rea¬ 
sonable precautions need be taken 
and not every conceivable or- pos¬ 
sible precaution, and precautions 
need not be taken against every con-, 
ceivable or foreseeable, but only 


against probable dangers.—^McGrean 

V. Bos Freight Lines, Iowa, 36 N.W. 
2d 374. 

31. Ga.—Slaughter v. Atlanta Coca- 
Cola Bottling Co., 172 S.E. 723, 48 
Ga.App. 327. 

45 C.J. p 683 note 39. 

32. Tex.—El Paso Electric Co. v. 
Barker, Civ.App., 116 S.W.2d 433, 
reversed on other grounds .137 S. 
W.2d 17, 134 Tex. 496. 

45 C.J. p 683 note 40. 

33. Ohio.—Dukakunst v. McDonald, 
13 Ohio Supp. 25. 

W. Va.—Corpus Jiiris cited in Kootz 

V. Whitney, 153 S.E. 797, 798, 109 

W. Va. 114. 

45 C.J. p 683 note 42. 

Ordinary care as dependent on cir¬ 
cumstances see subdivision c of 
this section. 

34. Ky.—Jones v. Sharp's Adm’r, 
139 S.W.2d 731, 282 Ky. 638, fol¬ 
lowed in Jones v. Vance, 139 S.W. 
2d 735, 282 Ky. 646—Pork Ridge 
Bus Line v. Matthews, 58 S.W.2d 
615, 248 Ky. 419—Jackson’s Adm'r 
V. Rose, 40 SW.2d 343, 239 Ky. 
754—Golubic v. Rasnick, 39 S.W.2d 
513, 239 Ky. 355. 

45 C.J, p 683 note 43. 

35. U.S.—‘Corpus Juris cited in 
Puget Sound Tug & Barge Co. v. 
Olympic Forrest Prod. Co., D.C. 
Wash., 21 F.Supp. 940, 941. 

Wyo.—Corpus Juris cited in Hille- 
brand v. Chicago, B. & Q. R, R., 17 
P.2d 651, 6<57, 45 Wyo. 176. 

45 C.J. p 683 note 44—9 C.J. p 1289 
note 99. 

36. U.S.—Corpus Juris cited In 
Puget Sound Tug & Barge Co. v. 
Olympic Forrest Prod. Co., D.C. 
Wash., 21 F.Supp. 940, 941. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Burns. 66 S.W.2d 1027, 186 
Ark. 921—Jonesboro Compress Co. 
V. Hall, 13 S,W.2d 298, 178 Ark. 
753. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Irelan- 
Yuba Gold Quartz Mining Co. v. 
Pacific Gas & Electric Co., 116 P. 
2d 611, 18 Cal.2d 667—Pouch v. 
Werner, 279 P. 183, 99 Cal.App. 
657. 


Conn.—Matulis v. Gans, 141 A. 870, 
107 Conn. 562. 

Ga.—Southeastern Air Services v. 
Edwards, 40 S.E.2d 672, 74 Ga, 

App. 582. 

Ill.—Roberts v. Chicago City R. Co., 
104 N.E. 708. 26'2 Ill. 228, 233— 
Langston v. Chicago & N. W. Ry. 
Co.. 70 N.E.2d 852, 330 Ill.App. 260, 
affirmed 75 N.E.2d 363, 398 Ill. 248 
—Elliott V. Atchison, T. & S. F. Ry. 
Co., 2'62 Ill.App. 466. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268—Tucker Freight 

Lines v. Gross, 33 N.E.2d 353, 109 
Ind.App. 454. 

Iowa.—Blowers v. Waterloo, Cedar 
Falls & Northern Ry. Co., 8 N.W. 
2d 751, 233 Iowa 258—Shatto v. 
Grabin, '6 N.W.2d 149, 233 Iowa 46 
—Mescher v. Brogan, 272 N.W. 645, 
223 Iowa 573. 

Ky.—Louisville & N. R. Co. v. 
Miarshall’s Adm'x, 158 S.W.2d 137, 
289 Ky. 129—Jones v. Sharp's 
Adm’r, 139 S.W.2d 731, 282 Ky. 
638, followed in Jones v. Vance, 
139 S.W.2d 735, 282 Ky. 646—Ches¬ 
apeake & O. Ry. Co. V. Bryant's 
Adm'r, 114 S.W.2d 89, 272 Ky. 339 
—Jackson’s Adm’r v. Rose, 40 S. 
W.2d 343, 239 Ky. 754—Golubic v. 
Rasnick, 39 S.W.2d 613, 239 Ky. 
355—Stegall v. Patton, 21 S.W.2d 
488, 231 Ky. 365. 

Mass.—Tallon v. Spellman, 19 N.E. 

2d 33, 302 Mass. 179. 

Mich.—Reedy v. Goodin, 281 N.W. 
377. 285 Mich. 614, 

Minn.—^Wright v. Minneapolis St. 
Ry. Co., 23 N.W.2d 347, 222 Minn. 
105—Feet v. Roth Hotel Co., 253 
N.W. 546, 191 Minn. 151. 

Mo.—^Howell V. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101 
—Sirounian v. Terminal R. Ass’n 
of St. Louis, 160 S.W.2d 451, 236 
Mo.App. 938—Page v. Unterreiner, 
App., 106 S,W.2d 528. 

N.C.—^Watkins v. Taylor Furnishing 
Co., 31 S.E.2d 917, 224 N.C. 674— 
Lancaster v. Atlantic Greyhound 
Corporation, 14 S.E.2d 820, 219 N. 
C. 679, stating South Carolina rule 
—Dulin V. Henderson-Gilmer Co., 
135 S.E. 614, 192 N.C. 638, 49 A.L. 
R. 633. 

Ohio.—Cunningham v. Marahle, App., 
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dividual whose supposititious conduct furnishes the 
test are: An ordinary person,a prudent person, 
a reasonable person,^^ an average person,^® an av¬ 
erage prudent person,^! every prudent person, ^2 a 
reasonably prudent person,42 an ordinarily careful 


person,^^ a reasonably cautious person,45 an ordi¬ 
narily reasonable person,an ordinary, prudent 
person,an ordinary, reasonably prudent person,48 
a careful and prudent person,a cautious and pru- 


76 N.E.2d 739, appeal dismissed 74 
N.E.2d 256, 148 Ohio St. 276— 
Jacobs V. Deshler-Wallick Hotel 
Co., App., 67 N.E.2d 922—Guda- 
kunst V. McDonald, 13 Ohio Supp. 
25. 

Or.—Peck v. Gerber, 59 P.2d 675, 154 
Or. 126, 106 A.L.R. 996—Sullivan 

V. Mountain States Power Co., 9 
P.2d 1038, 139 Or. 282. 

Pa.—Frank v. Markley, 173 A. 186, 
315 Pa. 257. 

S.D.—Granflaten v. Rohde, 283 FT.W. 
153, 66 S.D. 335. 

Tenn.—Talley v. Dalton, 10 Tenn. 
App. 597. 

Tex.—Lewis v. Texas & N. O. R. Co.. 
Civ.App., 199 S.W.2d 185, refused 
no reversible error. 

Va.—Colonna Shipyard v. Dunn, 145 
S.E. 342, 151 Va. 740, certiorari de¬ 
nied 49 S.Ct. 253. 279 U.S. 840, 73 
L.Ed. 986. 

W.Va,—^Corpus Juris cited in Koontz 
•V. Whitney, 153 S.E. 797, 798, 109 

W. Va. 114. 

Wis.—Greunke v. North American 
Airways Co., 230 N.W. 618, 201 
Wis. 565, 69 A.L.R. 295. • 

Wyo.—Corpus Juris cited in Hille- 
brarld v. Chicag-o, B. Q. R. R.. 
17 P.2d 651, 657, 45 Wyo. 175. 

45 C.J. p 683 note 45, p 700 note 71— 
9 C.J. P 1289 note 93, p 1290 notes 
1 . 2 . 

The standard to test the question 
of neg-lig-ence vel non is the common 
experience of mankind and implies 
generally the use of that care and 
diligence which ordinarily prudent 
men would use to prevent injury un- j 
der the circumstances of the particu¬ 
lar case.—Great Atlantic & Pacific 
Tea Co. v. Evans, 175 S.W.2d 249, 
142 Tex. 1. 

Every adult, regardless of age, ex¬ 
perience, or discretion, must exercise 
care usually exercised by ordinarily 
prudent persons in same or similar 
circumstances.—Fork Ridge Bus 
Line v. Matthews. 58 S.W.2d 615, 
248 Ky. 419. 

37. Mo.—^Kirk v. Kansas City, App., 
129 S.W.2d 1058. 

N.T.—Zelenko v. Gimbel Bros., 287 
N.Y.S. 134, 158 Misc. 904, affirmed 
287 N.Y.S. 13-6, 247 App.'Div. 867. 

45 C.J. P 685 note 46. 

38. Mont.—^Nangle v. Northern Pac. 
Ry. Co., 32 P.2d 11, 96 Mont 512. 

N.C.—Rea v. Simowitz, 35 S.E.2d 
871, 225 N.C. 575, 162 A.L.R. 999— 
Bechtler v. Bracken, 11 S.E.2d 721, 
218 N.C. 515. 

Pa.—Hartman v. Miller, 17 A.2d 652, 
143 Pa.Super. 143. 


Vt—Sorrell v. White, 153 A. 369, 103 
Vt 277. 

45 C.J. p 685 note 47. 

39. U.S.—The No. 1 of New York, 
C.C.A.N.T., 61 P.2d 783. 

Conn.—Mahoney v. Beatman, 147 A. 

762, 110 Conn. 184, 66 A.L.R. 1121. 
Minn.—Koop v. Great Northern Ry. 

Co., 28 N.W.2d 687, 224 Minn. 286. 
N.J.—^Niles V. Phillips Express Co., 
193 A. 183, 118 N.J.Law 455. 

Ohio.—Hughes v. Hanselman, 185 N. 

E. 852, 44 Ohio App. 516. 

Va.—Moore v. Virginia Transit Co., 
50 S.E.2d 268, 188 Va. 493. 

45 C.J. p 685 note 48. 

40. N.H.—Hoen v. Haines, 154 A. 
129, 85 N.H. 36. 

41. Md.—^M. A. Long Co. v. State 
Acc. Fund, 144 A. 775, 156 Md. 639. 

Mo.—^Wommack v. Orr, 176 S.W.2d 
477, 352 Mo. 113. 

N.H.—Smith v. Boston & M. R. R., 
160 A. 480, 85 N.H. 463—Charbon- 
neau v. MacRury, 153 A. 457, 84 
N.H. 501, 73 A.L.R. 1266. 

Pa.—Cool V. Curtis-Wright, Inc., 66 
A.2d 287, 362 Pa. 60. 

42. Ga.—^Nashville, etc., R. Co. v. 
Peavler, 68 S.E. 432, 134 Ga. 618. 

45 C.J. p 685 note 49. 

43. U.S.—S. S. Kresge Co. v. Mc- 
Callion, C.C.A.Mo., 58 F.2d 931. 

Ala.—Morgan Hill Paving Co. v. Fon- 
ville, 130 So. 807, 222 Ala. 120— 
Mobile Light & R. R. Co. v. Forc- 
heimer, 127 So. 825, 221 Ala. 139. 
Cal.—Greenwood v. Summers, 149 P. 
2d 35, 64 Cal.App.2d 516—Bickford 

V. Pacific Electric Ry. Co., 8 P.2d 
186, 120 Cal.App. 542. 

Del.—State v. Arnold, 27 A.2d 81, 3 
Terry 47. 

Iowa.—Wamser v. Bostian, 298 N.W. 
860, 230 Iowa 792—Minks v. Sten- 
berg, 250 N.W. 883, 217 Iowa 119. 
La.—Neyrey v. Maillet, App., 21 So. 
2d 158. 

Minn.—Wright v. Minneapolis St. 
Ry. Co„ 23 N.W.2d 347, 222 Minn. 
105. 

Mo.—Jones v. St. Louis-San Fran¬ 
cisco Ry. Co., 63 S.W.2d 94, 333 
Mo. 802—Dowell v. City of Hanni¬ 
bal, App., 200 S.W.2d 546, reversed 
on other grounds, 210 S.W.2d 4, 
357 Mo. 625—Tibbels v. Chicago 
Great Western R. Co., App., 219 S. 

W. 109. 

N.C.—Dawson v. Seashore Transp. 
Co., 51 S.E. 921, 230 N.C. 36—Ty¬ 
son V. Ford, 47 S.E.2d 251, 228 N. 
C. 778—Meacham v. Southern Ry. 
Co., 197 S.E. 189, 213 N.C. '609— 
Diamond v. McDonald Service 
Stores, 191 S.E. 358, 211 N.a 632. 
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Pa.—Jackson v. Curry, 177 A. 346, 
117 Pa.Super. 63. 

S.C.—Thomas v. Atlantic Greyhound 
Corporation, 29 S.E.2d 196, 204 S.C 
247. 

Tenn.—Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 852. 

Wash.—Griffin v. Cascade Theatres 
Corporation, 117 P.2d 651, 10 Wash. 
2d 574—Olsen v. John Hamrick’s 
Tacoma Theatres, 115 P.2d 718, 9 
Wash.2d 380—Chadwick v. Ek, 95 
P.2d 398, 1 Wash.2d 117—Alexiou 
V. Nockas, 17 P.2d 911, 171 Wash. 
369. 

45 C.J. p 685 note 60. 

Ordinary care of reasonably pru¬ 
dent man does not demand that per¬ 
son should prevision unusual, im¬ 
probable, or extraordinary occur¬ 
rence.—Shuptrine v. Herron, 180 So. 
620, 182 Miss. 315—Illinois Cent. R. 
Co. V. Bloodworth, 145 So. 333, 166 
Miss. 602. 

Experience a factor 

In determining what a reasonably 
prudent man would have done under 
circumstances similar to those sur¬ 
rounding person alleged to have been 
negligent, experience is a factor of 
importance.—Niles v. Phillips Ex¬ 
press Co., 193 A. 183, 118 N.J.Law 
455. 

44. La.—Frazier v. Ayres, App., 20 
So.2d 754. 

46 C.J. p 685 note 51. 

45. La.—Roder v. Legendre, 84 So. 
787, 147 La. 295. 

46. Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 5S1. 

Iowa.—Graham v. Oxford, 76 N.W, 
473, 105 Iowa 705. 

47. Okl.—Talliaferro v. Atchison, 
etc., R. Co., 160 P. 69, 61 Okl. 27. 

48. Ind.—Tabor v. Continental Bak¬ 
ing Co., 38 N.E.2d 257, 110 Ind. 
App. 633. 

In determining what constitutes 
“due care,” “ordinary care,” or “rea¬ 
sonable prudence,” as respects exist¬ 
ence or nonexistence of negligence, 
the reasonableness of the danger and 
the care and caution necessary to 
avoid it are to be determined, not by 
reference to any individual or group 
of individuals, but by reference to 
the assumed average person, that is, 
the ordinary reasonably prudent 
man.—Tabor v. Continental Baking 
Co., supra. 

49. Vt.—McAndrews v. Leonard, 134 
A. 710, 99 Vt. 612. 

45 C.J. P '685 note 65. 
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dent person,a discreet and cautious person,a 
reasonable and prudent person,52 a reasonable or 
careful person,53 an ordinarily prudent and careful 
person,54 an ordinarily prudent and cautious per¬ 
son,55 an ordinarily prudent and skillful person,56 
an ordinarily prudent and thoughtful person,57 an 
ordinarily reasonable and prudent person,®^ a rea¬ 
sonably prudent and careful person,59 a reasonably 
cautious and prudent person,®^ an ordinarily prudent 
and diligent person,5^ an ordinarily prudent and 
reasonable person,52 an ordinarily prudent normal 


person,63 a reasonable, prudent, and cautious per- 
son,54 an ordinarily reasonable, careful, and pru¬ 
dent person,55 and an ordinarily careful, prudent, 
and humane person.®® 

Additional expressions used are; A person of av¬ 
erage prudence, ®7 a person of common prudence,®^ 
a person of ordinary prudence,®^ a person of rea¬ 
sonable prudence,70 a person of ordinarily prudent 
habits,71 a person of reasonable or ordinary pru- 
dence,72 a person of ordinary prudence and care,73 
a person of ordinary prudence and caution,74 a per- 


50. N.T.—Grubman v. City of New 
York, 27 N.Y.S.2d 757. 

45 C.J. p 686 note 56. 

51. Ind.—Porter County v. Dombke, 
94 Ind. 72—Salem-Bedford Stone 
Co. V. O'Brien, 40 N.E, 430, 12 Ind. 
App. 217. 

52. U.S.—Roberts v. United Fish¬ 
eries Vessels Co., C.C.A.Mass., 141 
F.2d 288, certiorari denied 65 S. 
Ct. 81, 323 U.S. 753, 89 L.Ed. 603— 
Peterson v. Baltimore & O. R. Co., 

D. C.Pa., 73 F.Supp. 597. 
Miss._Duke V. Mitchell, 122 So. 189, 

153 Miss. 880. 

Neb.—Fahrenbruch v. Peter Kiewit 
Sons, 27 N.W,2d 680, 148 Neb. 460 
—Miller v. Abel Const. Co,, 300 N. 
W. 405, 140 Neb. 405. 

45 C.J. p 686 note 58. 

53. Ind.—Vance v. Franklin, 30 N. 

E. 149, 4 Ind.App. 515. 

54. Iowa.—Neessen v. Armstrong, 
239 N.W. 56, 213 Iowa 378—Ege v. 
Born, 236 N.W. 75, 212 Iowa 1138 
—Howard v. City of Waterloo, 221 
N.W. 812, 206 Iowa 1109. 

Me.—Shaw v. Bolton, 119 A. 801, 122 
Me. 232. 

Mo.—Gumming- v. Allied Hotel Cor¬ 
poration, App., 144 S.W.2d 177. 

Pa.—Maternia v. Pennsylvania R. 

Co., 56 A.2d 233. 358 Pa. 149. 

45 C.J. p 686 note 60. 

55. Cal.—Edelson v. Higgins, 111 P. 
2d 668, 43 Cal.App.2d 759. 

45 C.J. p 686 note 61. 

56. Ky.—Cumberland Telephone & 
Telegraph Co. v. Warner, 79 S.W. 
199, 200, 25 Ky.U. 1843—Southern 
R. Co. in Kentucky v. Otis’ Adm'r, 
78 S.W. 480, 482, 25 Ky.L. 1686. 

57. Me.—Barlow v. Lowery, 69 A. 2d 
702. 

58. Me.—Edwards v. Cumberland 
County Power & Light Co., 146 A. 
700, 128 Me. 207. 

Wash.—Burr v. Clark, 190 P.2d 769, 
30 Wash.2d 149. 

45 C.J. p 686 note 62. 

59. Cal.—Hayden v. Paramount Pro¬ 
ductions, n F.2d 231, 33 Cal.App. 
I2d 287—Lim Ben v. Pacific Gas & 
Electric Co., 281 P. 634, 101 Cal. 
App. 174. 

Me.—Gravel v. Le Blanc, 16.2 A. 789, 
131 Me. 325. I 


Mo.—Gumming v. Allied Hotel Cor¬ 
poration, App., 144 S.W.2d 177. 

45 C.J. p 686 note 63. 

60. Ark.—Hot Springs St. R. Co. v. 
Hildreth. 82 S.W. 245, 72 Ark. 572. 

45 C.J. p 686 note 64. 

61. U.S.—Briggs v. Spaulding, N.Y., 
11 S.Ct. 924. 141 U.S. 122, 35 L.Ed. 
662. 

62. Neb.—Schrage v. Miller, 242 N. 
W. 649, 123 Neb. 266. 

63. Minn.—Roberts v. Ring, 173 N. 
W. 437, 143 Minn. 151, 153. 

45 C.J. p 686 note 66. 

64. Colo.—Blankette v. Public Serv¬ 
ice Co. of Colorado, 10 P.2d 327, 90 
Colo. 456. 

Iowa.—Merchants’ Transfer, etc., Co. 
V. Chicago, etc., R. Co., 150 N.W. 
720, 170 Iowa 378. 

65. Iowa.—Johnson v. Omaha, etc., 
R. Co., 190 N.W. 977. 194 Iowa 1230. 

66. Mo.—Bennett v. Metropolitan St. 

R. Co., 99 S.W. 480, 122 Mo.App. 
703. 

67. Fla.—Payne v. Ivey, 93 So. 143, 
83 Fla. 436. 

45 C.J. p 686 note 70. 

68. N.Y.—Grubman v. City of New 
York, 27 N.Y.S.2d 757. 

45 C.J. p 686 note 71. 

69. U.S.—Lehigh Valley R. Co. v. 
Kilmer, N.Y., 231 F. 628, 145 C.C.A. 
614, certiorari denied 37 S.Ct. 13, 
242 U.S. 627, 61 L.Ed. 535. 

Ark.—H. J. Heinz Co. v. Duke, 116 

S. W.2d 1039, 196 Ark. 180—Mis¬ 

souri Pac. R. Co. V. Huffman, 108 
S.W.2d 479, 194 Ark. 456—Johnson 
V. Coleman, 20 S.W.2d 186, 179 

Ark. 1087—Sternberg v. Blaine, 17 
S.W.2d '286, 179 Ark. 448. 

Ind.—Northern Indiana Power Co. v. 
West, 32 N.E.2d 713. 218 Ind. 321— 
Indiana Service Corporation v. 
Schaefer, 199 N.E. 158, 101 Ind.App. 
294—Midwest Motor Coach Co. v. 
Elliott, 182 N.E. 541, 95 Ind.App. 
64. 

Ky.—^Arnold v. Sauer, 202 S.W.2d 
1001, 30'5 Ky. 48—Jones v. Sharp's 
Adm’r, 139 S.W.2d 731, 282 Ky. 
638, followed in Jones v. Vance, 13C 
S.W.2d 735, 282 Ky. 646—Honacker 
V. Crutchfield, 57 S.W.2d S02, 247 
Ky. 495. 


Md.—County Com’rs of Kent County 

V. Pardee, 134 A. 33, 151 Md. 68. 
Mass.—Corthell v. Great Atlantic & 

Pacific Tea Co.. 196 N.E. 850, 291 
Mass. 242—Hilton v. City’of Bos¬ 
ton, 51 N.E. 114. 171 Mass. 478. 
Minn.—Mingo v. Ext rand, 230 N.W. 
895. 180 Minn. 395. 

Mo.—Cameron v. Small, 18‘2 iS.W.2d 
565. 

N.C.—Supervisor and Commissioners 
of Pickens County, S. C. v. Jen¬ 
nings. 107 S.E. 312. 181 N.C. 393. 
Pa.—Sweeney v. Blue Anchor Bever¬ 
age Co., 189 A. 331, 325 Pa. 216— 
Perry v. Ryback, 153 A. 770, 302 
Pa. 559. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E. 64'5, 157 S.C. 
359. 

Tex.—Henwood v. Gilliam, Civ.App., 
207 S,W.2d 904, error refused— 
Texas & N. O. R. Co. v. Blake, Civ. 
App., 175 S.W.2d 683, error refused 
—Tumlinson v. San Antonio Brew¬ 
ing Ass’n, Civ.App., 170 S.W.2d 620, 
error refused—Yellow Cab & Bag¬ 
gage Co. v. Smith, Civ.App., 30 S^ 

W. 2d 697. 

45 C.J. p 686 note 72—9 C.J. p 1289 
notes 91, 92, 98, 99. 

70. Ind.—Tabor v. Continental Bak¬ 
ing Co., 38 N.E.2d 257, 110 Ind. 
App. 633. 

Mass.—Adams v. Dunton, 187 N.E. 
90, 284 Mass. 63. 

Tenn.—Smith v. Roane-Anderson Co., 
App., 207 S.W.2d 353—Long v. 
Tomlin, 125 S.W.2d 171, 22 Tenn. 
App. 607—Patillo v. Gambill, 1'24 
S.W.2d 272, 22 Tenn.App. 4S5— 

Smith V. Fisher, 11 Tenn.App. 273. 
45 C.J. p 686 note 73. 

71. Ky.—Macon v. Paducah St. R. 
Co., 62 S.W. 496, 110 Ky. 680, 23 
Ky.L. 46—Louisville, etc., R. Co. v. 
McCoy, 81 Ky. 4 03. 

72. Ind.—Union Tract. Co. v. Berry, 
121 N.E. 655, 124 N.E. 737, 188 Ind. 
514, 32 A.L.R. 1171. 

45 C.J. p 687 note 75. 

73. Iowa.—Orschel Co. v. Fischer, 
181 N.W. 775, 191 Iowa 74. 

45 C.J. p 687 note 76. 

74. Mass.—^Altman v. Aronson, 121 
N.E. 1505, 231 Mass. 588, 4 A.L.R. 
1185. 

45 C.J- p 687 note 77. 
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son of ordinary prudence and foresight,'^5 a person 
of ordinary prudence and judgment,*^® a person of 
ordinary prudence and capacity,a person of av¬ 
erage care and prudence,'^^ a person of ordinary 
care, caution, and prudence,a person of ordinary 
care, prudence, judgment, and caution,so the major¬ 
ity of mankind,SI the majority of the community,S2 
the great majority of men,S3 the great majority of 
men of prudent and careful habits,S4 the great mass 
of mankind,s5 and the general average of man- 

kind.SO 

^^Ordinary care*’ has also been defined as such a 
degree of care and attention as experience has 
found reasonable and necessary to prevent injury 
to others in a similar case,S7 reasonable exercise of 
foresight for harm,88 highest degree of care rea¬ 
sonably to be expected from human vigilance and 
foresight,and as having reference to probabili¬ 
ties of danger rather than possibilities of peril.®® 
It has been stated that ordinary care does not ne¬ 
cessitate perfect use of a person’s faculties.®^ It 
has also been stated that the exercise of ordinary 
care requires precautions against the extraordinary 
as well as against the ordinary.®^ Exercise of due 
care does not require one to anticipate that anoth¬ 


er will commit a crime.®® It is not due care to rely 
on the exercise of care by another when such reli¬ 
ance is attended by obvious danger.®^ 

Intelligence. While intelligence is not the test of 
care, for a man of ordinary intelligence is not nec¬ 
essarily or even presumably a man of ordinary pru- 
dence,®^ since the exercise of ordinary prudence 
requires some intelligence, some cases include the 
element of intelligence®® by stating the test to be 
the care which an ordinarily intelligent and prudent 
person,®'^ a person of sound reason and common 
sense,®® a person of ordinary common sense,®® or 
a person of common sense and common prudence^ 
would exercise under the same or similar circum¬ 
stances. 

There can he no partial exercise of ordinary care. 
It exists in completeness, or it is totally wanting, 
in any given case.® 

^'Proper care'^ has been defined as the use of all 
such diligence as the circumstances require and will 
admit of;® that degree of care which a prudent man 
under like circumstances and charged with a like 
duty should use such degree of care as will pre¬ 
vent injuries from any cause except those over 
which the party would have no control.® 


75. Ohio.—Lake 'Shore, etc., R. Co- 
r. Murphy, 33 N.E. 403, 50 Ohio 
St. 135. 

76. Mich,—Tyler v. Nelson, 66 N.W. 
671, 109 Mich. 37. 

77. N.C.—Carter v. Cape Fear Lum¬ 
ber Co., i39 S.E. 828, 129 N.C. 203. 

78. N.Y.—Moshier v. New York, 179 
N.Y.S. 338, 190 App.Div. Ill, 117, 
appeal dismissed 127 N.E. 917, 228 
N.Y, 612. 

45 C.J. p 687 note 81. 

79- Kan.—^Arkansas City v. Payne, 
102 P. 781, 80 Kan. 353, 18 Ann.Cas. 

82. 

80. Mich.—Tyler v. Nelson, 66 N. 
W. 671, 109 Mich. 37. 

81. Wis.—Clemens v. State, 185 N. 
W. :209, 176 Wis. 289. 21 A.L.R. 
1490. 

4'5 C.J. p 687 note 84. 

82. Ky.—Louisville, etc., R. Co. 
McCoy, 81 Ky. 403. 

83. N.Y.—Ernst v. Hudson River 
R. Co., ,24 How.Pr. 97. 

Wis.—Olwell V. Milwaukee St. R. Co., 
66 N.W. 362, 92 Wis, 330, 

84. Ky.—Louisville, etc., R. Co. v. 
McCoy, 81 Ky. 403. 

46 C.J. p 687 note 87. 

85. Wis.—Osborne v. Montgomery, 
234 N.W. 372, 203 Wis. 223—Greun- 
ke V. North American Airways Co., j 
230 N.W. 618, 201 Wis. 665, 69 A. | 


L.R. 295—^Kurz v. Kuhn, 2.23 N.W. 
412, 198 Wis. 172. 

45 C.J. p 687 note 88. 

86. Tex.—Cameron Compress Co. v. 
Whitington, Com.App., 280 S.W. 
627. 

4'5 C.J. p 68'7 note 89. 

87. Md.—Philadelphia, etc., R. Co. v, 
Kerr, 25 Md. 521. 

88. N.J.—Seibert v. A. Goldstein Co., 
122 A. 821, 99 N.J.Law 200. 

Okl.—^Ross V. Gearin, 291 P. 534, 145 
Okl. 66. 

89. Wis.—Ormond v. Wisconsin 

Power & Light Co., '216 N.W. 4‘89, 
194 Wis. 305. 

90. U.S.—State of N. D., for Benefit 
of Workmen's Compensation Fund 
of N. D., V. Great Northern Ry. 
Co., C.C.A.N.D., 155 F.2d 1005. 

91. Tex.—Kansas City, M. & O. Ry. 
Co. of Texas v. Perry, Civ.App., 6 
S.W.2d 111. 

92. N.Y.—Mennito v. Town of Way- 
land, 56 N.Y.S.2d 654. 

93. Tex.—Phillips v. Citizens' Nat. 
Bank, Com.App., 15 S.W.2d 650. 

94. Minn.—^Dragotis v. Kennedy, 250 
N.W. 804, 190 Minn. 128—Heath v. 
Wolesky, 233 N.W. 239, 181 Minn. 
492. 

95. Mo.—^Van Cleve v. St. Louis, 
etc., R. Co., 101 S.W. 632, 124 Mo. 
App. 224. 

45 C.J. p 687 note 91. , 
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96. N.T.—Gardner v. State, 1 N.Y.S. 

2d 994, 166 Misc. 113, reversed on 
other grounds 10 N.Y.S.2d 274, 256 
App.Div. '385, affirmed 22 N.E.2d 
844, 281 N.Y. 212. 

45 C.J. p 687 note 92. 

97. Wis.—Block V. Milwaukee St. R, 
Co., 61 N.W. 1101, 89 Wis. 371, 46 
Am.S.R. 849, 27 L.R.A. 365. 

45 C.J. p 687 note 93. 

“Due care” is that care which an 
ordinarily careful, intelligent, pru¬ 
dent person should and would nor¬ 
mally exercise under like circum¬ 
stances.—Stout V. Gallemore, 26 P.2d 
573, 138 Kan. 385. 

98. Pa.—Poster v. Union Tract Co., 
49 A. 270, 199 Pa. 498. 

99. Kan.—Rowell v. City of Wichita, 
176 P.2d 690, 162 Kan, 294. 

1. Pa.—O'Brien v. Philadelphia, etc., 
R. Co., 3 Phila. 76. 

2. Wyo.—Corpus Juris quoted In 
Hillebrand v. Chicago, B. & Q- 
R. R., 17 P.2d 6'51, 657, 45 Wyo. 
175., 

45 C.J. p 687 note 96. 

3. Tex.—Ex parte Peede, 170 S.W. 
749, 75 Tex.Cr. 247. 

9 C.J. p 1290 note 3. 

4. N.C.—^Hamsbottom v. Atlantic 
Coast Line R. Co., 60 S.E. 448, 138 
N.C. 38. 

9 C.J. p 1290 note 4. 

5. Tenn.—^Northcross v. Loew's 
Memphis Theater Co., 3 Tenn.App. 
61. 
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(2) Particular Tests 

Various tests have been applied by the courts In de¬ 
termining what constitutes ordinary or reasonable care. 

Ordinary care has been said to mean that degree 
of care which ordinarily prudent persons usually ex¬ 
ercise for their own safety under like or similar cir- 
cumstances.6 One is, however, not relieved of the 
imputation of negligence merely because he has ex¬ 
ercised the same care for the safety of another that 
he exercised for his own safety.^ 

Care with respect to one's ozun affairs, A test of 
reasonable or ordinary care which is sometimes stat¬ 
ed is such care as a reasonable or prudent man 
would exercise with respect to his own affairs^ of 
ordinary importance^ or in his business.^® 

Care of ones own property. Ordinary care with 
respect to property is such care as ordinarily pru¬ 
dent men, as a class, would exercise in caring for 
their own property under circumstances similar to 
those involved in the particular case.^^ 

Judgment of person sought to be charged. Wheth¬ 
er or not a person exercised a proper degree of care 


is not to be determined by reference to his own per¬ 
sonal judgment in the situation,and ordinary care 
may exist notwithstanding a mistake in judgment.^^ 

Coolness of person sought to be charged. Cool¬ 
ness of the person sought to be charged with negli¬ 
gence is not a proper test as to whether he exer¬ 
cised ordinary care,^^ for a person may be cool and 
at the same time very negligent or reckless in his 
conduct. 

Precaution in excess of statute. The circum¬ 
stances may be such that ordinary care will require 
precautions or safeguards in addition to, or in ex¬ 
cess of, those which are required by statute.^® 

c. Dependent on Circumstances 

Since “due care,’* “reasonable care,'* or “ordinary 
care’* are relative or comparative terms, the circum¬ 
stances of the particular case are always to be taken 
Into consideration In determining whether a person has 
exercised the care which the law requires of him. 

“Due care,” “reasonable care,” or “ordinary care” 
are relative’-'^ or comparative terms,the meaning 


6. Ky.—Interstate Coal Co. v. Love, 
155 S.W. 746. 153 Ky. 323. 

Tex.—Henwood v. Gilliam. Civ.App., 
207 S.W.2d '904. error refused. 

7. Mich.—Hall v. Murdock, 72 N.W. 
150, 114 Mich. 233. 

45 C.J. p 688 note 98. 

a Me.—Kennebec Towage Co. v. 

State, 52 A.2d 166. 

4'5 C.J. P 688 note 99. 

Men of common prudence 

Ordinary care is that care wh'ch 
men of common prudence generally 
exercise about their own affairs in 
the age and the country in which 
they live.—Lyman v. Southern R. Co., 

44 S.E. 550, 132 N.C. 721. 72'5—^Neal 
V. Wilmington, etc., R. Co.,. 53 N.C. 
482. 

Men of reasonable vigilance and fore¬ 
sight 

"Ordinary care” is degree of care 
that men of reasonable vigilance 
and foresight ordinarily exercise in 
practical conduct of their affairs.— 
Braman-Johnson Flying Service v. 
Thomson, 3 N.Y.S.2d 602, 167 Misc. 
167. 

9. N.D.—Reinke v. Minneapolis, etc., 

R. Co., 13'5 N.W. 779, 23 N.D. 182. 

10. S.C.—Burnette v. Augusta Coca- 
Cola Bottling Co., 154 S.E. 645, 157 

S. C. 359. 

46 C.J. p 688 note 2. 

11. Mich.—Fraam v. Grand Rapids, 
etc., R. Co., 126 N.W. 851, 161 Mich. 
556, 29 L.R.A.,N.S., 834, 21 Ann. 
Cas. 96. 

45 C.J. p 688 nbte 3. 

12^ U.S.—The Germanic, N.Y., 25 S- 
Ct. 317, 196 U.S. 589, 49 L.Ed. 610. 
45 ,C.J. p 688 note 4. 


13. Tex.—Kansas City, M. & O. Ry. 
Co. of Texas v. Perry, Com.App., 
6 S,W.2d 111. 

14. Ill.—Sehrt V. Sampsell, 167 Ill. 
App. 6'28. 

45 C.J. p 689 note 11. 

15 . Ill,—Sehrt V. Sampsell, supra. 

16. Cal.—Campbell, State Compensa¬ 
tion Ins. Fund. Intervener, v. Fong 
Wan, 141 P.2d 4-3, 60 Cal.App.2d 
553. 

Ky.—Prichard v. Collins, 1'5 S.W.2d 
497. 228 Ky. 635. 

45 C.J. p 689 note 17. 

The standard fixed by criminal 
statute is not necessarily under all 
circumstances the standard in a civil 
action for negligence.—Mathers v. 
Riverside County, 141 P.2d 419, 22 
Cal.2d 781. 

17. Ala.—Standard Oil Co. v. Gentry, 
1 So.2d 29, 241 Ala. 62—^W & W 
Pickle & Canning Co. v. Baskin, 
181 So. 765, 236 Ala. 168. 

Ariz.—Humphrey v. Atchison, T. & 
S. F, Ry. Co., 70 P.2d 319, 50 Ariz. 
167. 

Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397—St. 
Louis-San Francisco Ry. Co., 66 S. 
W.2d 1027, 186 Ark. 921—Murphy 
v. Clayton, 15 S.W.2d 391, 179 Ark, 
225. 

Cal,—Greenwood v. Summers, 149 P* 
2d 35, 64 Cal.App.2d 616—Takashi 
Kataoka v. May Department Stores 
Co., 140 P.2d 467, 60 Cal.App.2d 
177 —Beck V. Sirota, 109 P.2d 419, 
42 Cal.App.2d 551—City of Sacra¬ 
mento v. Hunger, 249 P. 2,23, 79 
Cal.App. 234. 

Ky.—Pryor’s Adm’r v. Otter, 105 S. 
W.2d 664, 268 Ky. 602—Trainer’s 


Adm’r v. Keller, 79 S.W.2d 232, 
257 Ky. 840. 

La.—Corpus Juris quoted in Mutti 

V. McCall, 130 So. 229, 231, 14 Lsu 
App. 504. 

Me.—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325. 

Md.—Dickey v. Hochschild, Kohn & 
Co., 146 A. 282, 157 Md. 448—M. A. 
Long Co. V. State Accident Fund, 

144 A. 775, 156 Md. 639. 

Mo.—Stephens v. Kansas City Gas 
Co., 191 S.W.2d 601, 354 Mo. 835 
—Howell V. Kroger Grocery & Bak¬ 
ing Co.. App., 178 S.W.2d 101— 
Sirounian v. Terminal R. Ass'n 
of St. Louis. 160 S.W.2d 451, 236 
Mo.App. 9.38—Philippi v. New York, 
C. & St. L. R. Co., App., 136 S.W.2d 
339. 

N.J.—Niles V. Phillips Express Co., 
193 A. 183, 118 N.J.Lavv 455. 

Or.—Ahern v. Oregon Telephone & 
Telegraph Co.. 35 P. 549, 24 Or. 276. 
Pa.—Perry v. Ryback, 153 A. 770, 302 
Pa. 559. 

S.C.—Perry v. Carolina Theater, 185 
S.E. 184, 180 S.C. 130—Joyner v. 
South Carolina R. Co., 1 S.E. 6.2, 
26 S.C. 49. 

Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981. 

Va.—Norfolk & W. Ry. Co. v. Mace, 

145 S.E. 362, 151 Va, 458. 

Wash.—Olsen v. John Hamricks’ Ta¬ 
coma Theatres, 115 P.2d 718, 9 

Wash.2d 380. 

W.Va.—Johnson v. United F\iel Gas 
Co., 166 S.E. 118, 112 W.Va. '578. 
Wis.—Sommerfield v. Flury, 2,23 N. 

W. 408, 198 Wis. 163. 

45 C.J. p 689 note 21. 

18. Colo.—Public Service Co. of Col- 
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of which varies with the nature and character of 
the object to which it is applied.^^ Accordingly, the 
circumstances of the particular case are always to 
be taken into consideration in determining whether 


the person sought to be charged with liability for an 
injury to another or the property of another has ex¬ 
ercised the care which the law requires of him .20 
The amount or degree of diligence and caution 


orado v. Williams, :270 P. 659, 84 
Colo. 342. 

45 C.J. p 689 note 21. 

19. Ala.—Standard Oil Co. v. Gentry, 
1 So.2d 29, 241 Ala. 62. 

2,0. U.S.—-Smith v. Philadelphia 

Transp. Co., C.A.Pa,, 173 F.2d 721 
—Glynn v. Krippner, G.C.A.Minn., 
•60 F.2d 406—F. W. Wool worth Co. 
V. Davis, C.C.A.Okl., 41 F.2d 342, 
^certiorari denied 61 S.Ct, 33, 282 U. 
S. 859, 7'5 L.Ed, 760—Corpus Juris 
cited in The President Madison, D. 
C. Wash., 13 F.Supp. 692, 693. 

Ala.—^W & W Pickle & Canning- Co. v. 
Baskin, ISl So. 765, 236 Ala. 168— 
Mobile Light & R. R. Co. v. For- 
cheimer, 127 So. 825, 221 Ala. 139. 
Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397—St. 
Louis-Ssin Francisco Ry. Co. v. 
Burns, 56 S.W.2d 1027, 186 Ark. 
921—^Missouri Pac. R. Co. v. Myers, 
23 S.W.2d 980. 180 Ark. 1067—Mur¬ 
phy V. Clayton, 15 S.W.2d 391, 179. 
Ark. 225. 

Cal.—Greenwood v. Summers, 149 P. ^ 
2d 35, 64 Cal.App.2d 516—Takashi 
Kataoka v. May Department Stores 
Co.. 140 P.2d 467, 60 Cal.App.2d 177, 
—Gleason v. Fire Protection Engi¬ 
neering Co., 1'6 P.2d 750, 127 Cal. 
App. 754—Corpus Juris cited in 
Craig V. Boyes, 11 P.2d 673, 675. 
123 Cal.App. 592—Pouch v. Werner, 
;279 P. 183, 99 Cal.App. 557—City 
of Sacramento v. Hunger, 249 P. 
223, 79 Cal.App. 234. 

Colo.—Public Service Co. of Colorado 

V. Williams. 270 P. 659, 84 Colo. 
342. 

Conn.—Rosa v. American Oil Co., 30 
A.2d 38'o. 129 Conn. 585. 

D.C.—Towles, to Use of Plymouth; 
Ins. Co., V. Arcade-Sunshine Co., 
Mun.App., 32 A.2d 870. 

Fla.—Seaboard Air Line Ry. Co. v. 
Watson, 137 So. 7l9, 103 Fla. 477, 
appeal dismissed 53 S.Ct. 32, 287 U. 
S. 86, 77 L.Ed. 180, 86 A.L.R. 174— 
Atlantic Coast Line R. Co. v. Wat¬ 
kins, 121 So. 95, 97 Fla. 350. 

Ill.—Strappelli v. City of Chicago, 14. 
N.E.2d 986, 295 Ill.App. 469, revers¬ 
ed on other grounds 20 N.E.2d 43, 
371 Ill. 72. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
1219 Ind. 268—Elder v. Rutledge, 27 
N.E.2d 358, 217 Ind, 459—Indiana 
Service Corporation v. Schaefer, 
199 N.E. 15’8, 101 Ind.App. 294. 
Iowa.—Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 4.21, 210 Iowa 
864. 

Ky.—Jones v. Sharp’s Adm’r, 139 S. 

W. 2d 731, 282 Ky. 638, followed in 
Jones V. Vance, 139 S.W.2d 735, 282 
Ky. 646—^French v. Gardeners & | 


Farmers Market Co., 122 S.W.2d 
487, 276 Ky. 660—Pryor's Adm’r v. 
Otter, 105 S.W.2d 564, 268 Ky. 
602—Trainer’s Adm’r v. Keller, 79 
S.W.2d 232, 257 Ky. 840. 

La.—Neyrey v. Maillet, App., 21 So. 
2d 158—Corpus Juris ciuoted lu 
Mutti V. McCall, 130 So. 229, 231, 14 
La.App. 504. 

Me.—Bechard v. Lake, 11 A.2d 267, 
136 Me. 385—Gravel v. Le Blanc, 
162 A. 789, 131 Me. 325—Witherly 
V. Bangor & A. R. Co., 158 A. 36,2, 
131 Me. 4—^Millett v. Maine Cent. 
R. Co., 146 A. 903, 128 Me. 314. 

Md.—Yellow Cab Co. v. Lacy, 170 A. 
190, 165 Md. 588—M. A. Long Co. 
V. State Accident Fund, 144 A. 775, 
156 Md. 639. 

Mich.—Brebner v. Sidney Hill Health 
System, 257 N.W. 746, 269 Mich. 
541. 

Minn.—Danielson v. Reeves, 1 N.W. 
2d 597, 211 Minn. 491—Mingo v. Ex- 
trand, 230 N.W. 895, 180 Minn. 395. 
Miss.—Mississippi Power & Light 
Co. V. Sumner Gin Co., 127 So. 284, 
156 Miss. 830—Duke v. Mitchell. 
122 So. 189, 163 Miss. 880. 

Mo.—Tribout v. Kroger Grocery & 
Baking Co., App., 191 S.W.2d 261— 
Howell V. Kroger Grocery & Bak¬ 
ing Co., App., 178 S.W..2d 101—! 
Sirounian v. Terminal R. Ass’n of 
St. Louis, 160 S.W.2d 451, 236 Mo. 
App. 938—Gumming v. Allied Hote] 
Corporation, App., 144 S.W.2d 177 
—Philippi V. New York, C. & St. 
L. R, Co.. App.. 136 S.W.2d 339. 
Neb.—Roby v. Anker, 32 N.W.2d 491, 
149 Neb. 734—Melcher v. Murphy, 
31 N.W.2d 411, 149 Neb. 541—Fahr- 
enbruch v. Peter Kiewit Sons' Co., 
27 N.W. 2d 680, 148 Neb. 460—Mc¬ 
Clelland V. Interstate Transit. 
Lines, 6 N.W.2d 384, 14.2 Neb. 439. 
N.H,—Smith v. Boston & M. R. R., 
160 A. 480, 85 N.H. 463. 

N.Y.—Grubman v. City of New York, 
27 N.Y.S..2d 757. 

N.C.—^Rea v. Simowitz, 35 S.E.2d 871, 
225 .N.C. 675, 162 A.L.R. 999. 

Ohio.—Sibberson v, Sherlock Baking 
Co., 57 N.B.2d 939, 74 Ohio App. 
228. 

Pa.—Perry v. Ryback, 163 A. 770, 302 
Pa. 559—Russo v. Pittsburgh Rys.; 
Co., 64 A.2d 666, 164 Pa.Super. 396 
—Glover v. Stoeltzlen, Com.Pl., 26 
Erie Co. 178. 

S.C.—Joyner v. South Carolina R. 

Co., 1 S.E. 62, 26 S.C. 49. 

Tenn.—Smith v. Roane-Anderson Co., 
App., 207 S.W.2d 353—Ledford v. 
Southeastern Motor Truck Lines, 
App., 200 S.W.2d 981. 

Tex.—^Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.W.2d 816. 
Utah.—Stonebreaker v. Bamberger, 

394 


54 P.2d 418, 88 Utah 310—Maybee 
V. Maybee, 11 P.2d 973, 79 Utah 585. 
Vt.—McKirryher v. Yager, 24 A.2d 
831, 112 Vt. 336—Farrell v. Greene, 
2 A.2d 194, 110 Vt. 87—Parro v. 
Meagher, 184 A. 885, 108 Vt 182— 
Eagan v. Douglas, 175 A. 322, 107 
Vt 10, followed in 175 A. 225, 107 
Vt 18. 

Va.—^Norfolk & W. Ry. Co. v. Mace, 
145 S.E. 362, 151 Va. 458—Colona 
Shipyard v. Dunn, 145 S.E. 342, 151 
Va. 740, certiorari denied 49 S.Ct. 
2'53, 279 U.S. 840, 73 L.Ed. 986. 
Wash.—Griffin v. Cascade Theatres 
Corporation, 117 P.2d 651, 10 Wash. 
2d 574—Olsen v. John Hamricks’ 
Tacoma Theatres, 115 P.2d 718, 9 
Wash.2d 380. 

W.Va.—Johnson v. United Fuel Gas 
Co., 166 S.E. 118, 112 W.Va. 578. 

45 C.J. p 690 note 2.2—9 C.J. p 1289 
note 95. 

Actions and conduct, and not men¬ 
tal attitude of actor, measure degree 
of care.—Mescher v, Brogran, 272 N. 
W. 645, 223 Iowa 573. 

Degree demanded by an occasion 
The degree of care demanded of a 
person by an occasion is the result¬ 
ant of the likelihood that his conduct 
will injure others, taken with the 
seriousness of the injury if it hap¬ 
pens, and balanced against the inter¬ 
est which he must sacrifice to avoid 
the risk, and solution of the problem 
of degree of care demanded of a per¬ 
son by an occasion involves some 
preference or choice between incom- 
mensurables.—Conway v. O’Brien, C. 
C.A.Vt., Ill F.2d 611, reversed on oth¬ 
er grounds 61 S.Ct, 634, 312 U.S. 492, 
i 85 L.Ed. 969. 

I 

I Due care is care proportioned to 
any given situation, its surrounding 
peculiarities and hazards, and often 
requires extraordinary or highest 
care. 

Ala.—Bradford v. Birmingham Elec¬ 
tric Co., 149 So. 729, 227 Ala. 285. 
Conn.—Tower v. Camp, 130 A. 86, 103 
Conn. 41. 

Ordinary, reasonable, or due care is 
care commensurate with the circum¬ 
stances. 

Minn.—^Wright v. Minneapolis St. Ry. 

Co., .23 N.W.2d 347, 222 Minn. 105. 
N.C.—^Diamond v. McDonald Serv¬ 
ice Stores, 191 S.E. 358, 211 N.C 
632. 

Dxtraordluary 

The exercise of ordinary care re¬ 
quires precaution as well against the 
extraordinary as against the ordi¬ 
nary.—McDonald v. Central School 
Dist. No. 3 of Towns of Romulus, 
Varick and Fayette, Seneca County, 
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which is necessary to constitute due, reasonable, or 
ordinary care changes with changing conditions, 
and varies according to the exigencies which re¬ 
quire vigilance and attention,^2 so that the same 
conduct may, under one set of circumstances or in 
particular surroundings, constitute sufficient care, 
and under other circumstances or in other surround¬ 
ings, be negligent^S or even amount to gross negli- 
gence^^ or wantonness,25 Indeed, so great is the 
effect of circumstances that the same conduct, under 
different circumstances or in different situations, 
may range from the highest degree of care to gross 
negligence.^^ 

d. Particular Matters for Consideration 

(1) Character of business or undertaking 


§ 11 

(2) Consequences to be anticipated 

(3) Danger 

(4) Nature and control of instrumentali¬ 
ties 

(5) Other matters 

(1) Character of Business or Undertaking 

An element fop consideration In determining whether 
ordinary care has been exercised is the character of the 
business or undertaking in which the person sought to 
be charged was engaged at the time of the act or omis¬ 
sion. 

An element for consideration in determining 
whether ordinary care has been exercised is the 
character of the business or undertaking in which 
the person sought to be charged was engaged at the 
time of the act or omission complained of,2? the rule 


39 N.Y.S,2d 103, 179 Misc. 333, affirm¬ 
ed 36 N.Y.S.2d 438, 264 App.Div. 943. 
affirmed 47 N.E.2d 50, 289 N.Y. 800. 

The quantity of care required to 
meet standard of due care must be 
determined by circumstances in 
which person injured and person 
causing injuries were placed with re¬ 
spect to each other.—Rea v. Simo- 
W'itz. 35 S.E.2d 871, 225 N.C. 5T5, 162 
A.L.R. 999. 

Time, place, person, aud circumstanc¬ 
es 

(1) What is ordinary or reasonable 
care depends on the time, place, per¬ 
son, and surrounding circumstances. 
—Lolli V. Market St. Ry, Co., 110 P. 
.2d 436, 43 Cal.App.2d 146—Ury v, 
Fredkin’s Markets, 79 P.2d 749, 26 
Cal.App.2d 501. 

(2) Due care depends on the time, 
the place, the circumstances, the sit¬ 
uation, and everything that may rea¬ 
sonably enter into the transaction.— 
Hilton V. Boston, 51 N.E. 114, 115, 171 
Mass. 478. 

(3) Due care is care according to 
time and circumstances.—King v. 
Friederich, Mo.App., 43 S.W.2d 840, 
'842. 

(4) Due care depends on time, 
place, and o^ther circumstances.— 
Johnson v. United FueJ Gas Co., 166 
S.E. 118, 112 W.Va, 578. 

21 . Cal. — ^Holmes v. Southern Cal. 
Edison Co., 177 P..2d 32, 78 Cal.App. 
2d 43. 

Ky.—Chesapeake & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 229 Ky. 365. 
La.—Corpus Juris quoted in Mutti v. 
McCall, 130 So. 229, 231, 14 La.App. 
'504, followed in Mutti v. McCall, 
130 So. 233, 14 La.App. 611. 

Mich.— Corpus Juris cited in Cusick 
V. Feldpausch, 243 N.W. 226, 227, 
259 Mich. 349. 

Or.—^Ahern v. Oregon Telephone; & 
Telegraph Co., 35 P. ‘649, 24 Or. 276, 
22 L.R.A. 635. j 

Tex.—Tarry Warehouse, & Storage I 


Co. V. Price, Civ.App., 7-6 S.W.2d 
162, error dismissed. 

Vt.—McKirryher v. Yager, 24 A.2d 
331, 112 Vt. 336. 

Va.—Hawkins v. Beecham, 191 S.E. 
640, 168 Va. 553. 

45 C.J. p 693 note 23. 

“Ordinary care is the same at all 
times, but ordinary care may be a 
high degree of care under some cir¬ 
cumstances, and a slight degree of 
care under other circumstances.”— 
Greunke v. North American Airways 
Co., 230 N.W. 618, 620, 201 Wis. 565, 
69 A.L,R. 295. 

May he synonymous with ‘‘extraor¬ 
dinary care^' 

“Ordinary care” under some cir¬ 
cumstances may be synonymous with 
“extraordinary care.”—Stonebreaker 
V. Bamberger, 64 P.2d 418, 88 Utah 
310. 

22. Ark.—Sinclair Refining Co. v. 
Gray, 83 S.y^.2d 820, 191 Ark. 175 
—St. Louis-San Francisco Ry. Co. 
V. Burns, 56 S.W.2d 1027, 186 Ark. 
921. 

Conn.—Matulis v. Gans, 141 A. 870, 
107 Conn. 562. 

La.—Corpus Juris quoted in Mutti v. 
McCall, 130 So. 229, .231, 14 La.App. 
504. 

Mont.—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont. 174. 
N.Y.—Bernstein v. Western Union 
Telegraph Co., 18 N.Y,S.2d 856, 174 
Misc. 74. 

N.C.—^Dawson v. Seashore Transp. 
Co., 51 S.E.2d 921, 230 S.C. 36— 
Tyson V. Ford, 47 S.E.2d 2-51, 228 
N.C. 778—Diamond v. McDonald 
Service Stores, 191 S.E. 358, 211 N. 
C. 632. 

S.C.—Thomas v. Atlantic Greyhound 
Corporation, -29 S.E.2d 196, 204 S. 
C. 247—Perry v. Carolina Theater, 
185 S.E. 184, 180 S.C. 130., 

Wash.—Hubbard v. Embassy Theatre 
Corporation, 82 P.2d 153, 196 Wash. 
155. 

46 C.J. p 693 note 24. 
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The degree of care never changes, 
but the amount of care which must 
be used to constitute ordinary or rea¬ 
sonable care varies according to the 
circumstances of the particular case. 
—Hubbard v. Embassy Theatre Cor¬ 
poration, supra. 

23. Ark.—St. Louis-San Francisco 
Ry. Co. V. Burns, 56 S.W.2d 1027, 
186 Ark. 921. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
,219 Ind. ^68. 

La.—Corpus Juris quoted in Mutti v. 
McCall, 130 So. 229, 231, 14 La.App. 
504. 

Me.—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325. 

Md.—Dickey v. Hochschild, Kohn & 
Co., 146 A. 282, 157 Md. 448. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

S.C.—Joyner v. South Carolina R. 

•Co., 1 S.E. 52, 26 S.C. 49. 

Vt.—Farrell v. Greene, 2 A.i2d 194, 
110 Vt. '87. 

45 C.J. p 693 note 25. 

24. La.—Corpus Juris quoted in 
Mutti V. McCall, 130 So. 229, 2,31, 
14 La.App. 504. 

Me.—Millett v. Maine Cent. R. Co., 
146 A. 903, 128 Me. 314. 

Va.—Norfolk & W. Ry. Co. v. Mace, 
145 S.E. 362, 151 Va. 4-58. 

45 C.J. p 693 note 26. 

25. La.— Corpus Juris quoted In 
Mutti V. McCall, 130 So. 229, 231, 
14 La.App. 504, 

45 C.J. p 693 note 27. 

26. La.—Corpus Juris quoted in 
Mutti V. McCall, 130 So, 229, 231, 
14 La.App. 504. 

45 C.J. p 694 note 28. 

27. Ohio.—Palace Hotel Co. v. Me- 
, dart, 100 N.E. 317, 87 Ohio St. 130, 

Ann.Cas.l9l3E 860. 

46 C.J. p 694 note 29. 

A corsetiere exerting force that 
affects the neck, head, and shoulders 
of a customer being fitted for a cor¬ 
selet must exercise reasonable care. 
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in this respect being that one who engages in a par¬ 
ticular business or undertakes to do a particular 
work must exercise such a degree of skill as is usu¬ 
ally exercised by persons of ordinary prudence who 
are engaged in such business or accustomed to do¬ 
ing work of that character,especially where the 
lack of such skill would be highly dangerous to the 
persons or lives of others.29 

(2) Consequences to Be Anticipated 

The care to be exercised in a particular case must 
always be proportionate to the seriousness of the conse¬ 
quences which are reasonably to be anticipated as a 
result of the conduct In question. 

The care to be exercised in a particular case must 
always be proportionate to the seriousness of the 
consequences which are reasonably to be anticipat¬ 
ed as a result of the conduct in question.20 So, in 
determining what is reasonable or ordinary care un¬ 


der the circumstances, the degree and extent of the 
injury which may be inflicted by lack of proper care 
are a matter proper for consideration,and it has 
been said that '‘where the consequence of negli¬ 
gence will probably be serious injury to others, and 
where the means of avoiding the infliction of injury 
upon others are completely within the party's pow¬ 
er, ordinary care requires almost the utmost degree 
of human vigilance and foresight"^^ D^e care does 
not require special precautions against something 
which is only remotely possible.^^ 

(3) Danger 

The duty of care is commensurate with the danger 
present In a situation or Incident to an operation or In¬ 
strumentality. 

The duty of care is commensurate with the dan¬ 
ger present in a situation or incident to an opera¬ 
tion or instrumentality,and a person engaging in 


—Welch V. Enright, 15 N.Y.S.2d 339, 
257 App.Div. 685. 

28. Ala.—Corpus Juris cited in 
Morgran-Hill Paving €o. v. Fonville, 
140 So. 575, 577, 224 Ala. 383. 

La.—O’Neill v, Hemenway, App., 3 
So.2d 210. 

Me.—Millett v. Maine Cent. R. R., 146 
A. 903, 128 Me. 314. 

Okl.—Atchison, T. & S. P- Ry. Co. v. 

Kennard, 181 P.2d 234. 199 Okl. 1. 
Pa.—Pagan v. Williamsport Lodge 
No. 145 of Loyal Order of Moose, 
64 A.2d 80’5, 361 Pa. 446. 

45 C.J. p 694 note 30. 

Average in profession, trade, or busi¬ 
ness 

(1) The law holds no one to a 
higher degree of care than the aver¬ 
age in the trade or business in which 
he is engaged.—Wommack v. Orr, 
176 S.W.2d 477, 352 Mo. 113—Urie v. 
Thompson, 176 S.W.2d 471, 352 Mo. 
211 , 

(2) The law does not hold a person 
to a higher degree of skill than the 
fair average of his profession or 
trade.—Cool v. Curtis-Wright, Inc., 
66 A.2d 2S7, 362 Pa. 60. 

Standard of ordinary or reasonable 
care 

The standard of ordinary or rea¬ 
sonable care is that degree of care 
which ordinarily prudent persons en¬ 
gaged in the same kind of business, 
usually exercise under similar cir¬ 
cumstances; the care which prudent 
persons engaged in other kinds of 
business use would not be the true 
standard. The care a farmer or mer¬ 
chant would deem proper, in the ab- : 
sence of evidence to guide him, and 
would use in running an engine, or 
building a bridge, would be no cri¬ 
terion of the ordinary care exercised 
by persons customarily engaged in 
those occupations. 

tJ.8.—Waddell v. A. Guthrie & Co.. 


C.C.A.Utah, 45 P.2d 977—Canadian 
Northern R. Co. v. Senske, C.C.A. 
Minn., 201 F. 637. 

Okl.—Oklahoma Gas & Electric Co- 
V.. Wilson, 45 P.2d 750, 172 Okl. 
640.. 

Beauty shop proprietor 

(1) A beauty shop proprietor is 
bound to exercise the ordinary skill 
and ability of persons engaged in 
the same business. 

La.—Smith v. Marks Isaacs Co., App., 
147 So. 118. 

Mass.—Cowhig v. Cafarelli, 63 N.E.2d 
347, 318 Mass. 632—Gavin v. Kluge, 
176 N.E.- 193. 275 Mass. 372. 
Mich.—Smith v. Artiste Permanent 
Wave Shoppe, 292 N.W. 361, 293 
Mich. 441. 

N.Y.—Pratt v. E. W. Edwards & Son. 
237 N.Y.S. 372, 227 App.Div. 210. 

(2) Proprietor held liable for neg¬ 
ligence. 

Fla.—Banfield v. Addington, 140 So. 
893. 104 Fla. 661. 

La.—Cooper v. The Powder Puff, 
App., 184 So. 593—Smith v. York, 
App., 152 So. 152—Sweeten v. 
Friedman, 118 So. 787, 9 La.App. 
44. 

29. N.J.—Schutte v. IJnited Electric 
Co., 53 A. 204, 68 N.J.Law 435—Van 
Winkle v. American Steam-Boiler 
Co.. 19 A. 472, 52 N.J.Law 240. 

30. U.S.—^Urie V. Thompson, Mo., 69 
S.Ct. 1018, 337 U.S. 163, 93 L.Ed. 

Ark.—St. Louls-San Francisco Ry. 
Co. V. Burns, 66 S.W.2d 1027, 186 
Ark. 921. 

Cal.—Crowe v. McBride, 163 P.2d 727, 
25 Cal.2d 3r8—Beck v. Sirota, 109 
P.2d 419, 42 Cal.App.2d 651. 

Conn.— Corpus Juris cited in Trasacr 
CO V. New York, N. H. & H. R. Co., 
156 A. 493, 496, 11.3 Conn. 355. 

Miss.—^Mississippi Power & Light Co. i 

396 


V. Sumner Gin Co., 127 So. 284, 156 
So. 284. 156 Miss. 830. 

N.Y.—Sadowski v. Long Island R. 

Co., 55 N.E.2d 497, 292 N.Y. 448. 
Okl.—City of Marlowe v. Parker, 60 
P.2d 1044, 1046, 177 Okl. 537, 

Pa.—MacDougall v. Pennsylvania 

Power & Light Co., 166 A. 589, 311 
Pa. 387—Fegley v. Vogel-Ritt. Inc.; 
Com.Ph, 21 Leh.L.J. 306. 

45 C.J. p 698 note 5'5. 

Duty to anticipate consequences see 
supra § 5. 

Degree of care required depends 
on both likelihood of injury and 
gravity thereof,—In re Spencer Kel¬ 
logg & Sons, C.C.A.N.Y., 52 F.2d 129, 
reversed on other grounds The Lin¬ 
seed King. 52 S.Ct. 450, 285 U.S. 502, 
76 L.Ed. 903. 

31. Or.—Corpus Juris cited la 
Suko V. Northwestern Ice & Cold 
Storage Co., 113 P.2d 209, 215, 166 
Or. 557. 

45 C.J. p 698 note 56. 

32. Md.—Philadelphia, etc., R. Co. v. 
Kerr, 25 Md. 621. 

45 C.J. P 698 note 57, 

33. Mass.—Marengo Roy, 63 N. 

E.2d 893, 318 Mass. 719. 

Ordinary care of reasonably pru¬ 
dent person does not demand that 
person should provide for or antici¬ 
pate unusual, improbable, or extra¬ 
ordinary occurrence.—Burnside v. 
Gulf Refining Co., 148 So. 219, 1'66 
Miss. 460. 

34. U.S.—Urie v. Thompson, Mo., 69 
S.Ct. 1018, 337 U.S. 163, 93 L.Ed. 
—. —Leach v. St. Louls-San Fran¬ 
cisco Ry. Co., C.C.A.Tenn., 48 F.2d 
722— Corpus Juris cited in The W. 
D. Anderson, D.C.Pa., 17 F.Supp. 
764. 758. 

Ala.—Mobile & O. R. Co. v. Williams, 
129 So. 60, 221 Ala. 402. 

Ark,—Trinity Farm Const. Co. v. 
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an act which the circumstances 
dangerous must take all the care 
would suggest to avoid injury.35 

Brannam, 82 S.W.2d 523, 190 Ark. 
1032. 

Cal.—Crowe v. McBride, 153 P.2d 727, 
25 Cal.2d 318—Beck v. Sirota, 109 
p.2d 419, 42 Cal.App.2d 551. 

Ill.— City of Flora, for Use of Lib¬ 
erty Mut. Ins. Co. V. Bryden, 21 

N. E.2d 323, 300 Ill.App. 1. 

Iowa.—Latham v. Des Moines Elec¬ 
tric Light Co., 296 N.W. 372, 229 
Iowa 1199—Denny v. Augustine, 
275 N.W. 117, 223 Iowa 1202— 

Zuck V. Larson. 270 N.W. 384, 222 
Iowa 842—Buchanan v. Hurd 
Creamery Co., 246 N.W. 41, 215 
Iowa 415. 

—Jones v. Sharp’s Adm’r, 139 S. 
W.2d 731, 282 Ky. 638. followed in 
Jones V. Vance, 139 S,W.2d 735, 
282 Ky. 646—Trainer’s Adm’r v. 
Keller, 79 S.W.2d 232, 257 Ky. 840 
—Jackson’s Adm’r v. Rose, 40 S.W. 
2d 343, 239 Ky. 754—Chesapeake & 

O. Ry. Co. V. Craig-, 17 S.W.2d 224, 
229 Ky. 365. 

Me.—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325—^Witherly v. Bangor & 
A. R. Co., 158 A. 362. 131 Me. 4— 
Millett V. Maine Cent. R. R., 146 A. 
903, 128 Me. 314. 

Minn.—Dragotis v. Kennedy, 250 N. 
W. 804, 190 Minn. 128—Shotts v. 
Standard Oil Co. of Indiana, 232 
N.W. 712, 181 Minn. 386, followed 
in 232 N.W. 714. 181 Minn. 391— 
Mingo V. Extrand. 230 N.W. 895, 
180 Minn. 395. 

Miss.—Roberts v. Mississippi Power 
& Light Co., 10 So.2d 542, 193 Miss. 
627—Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So.2d 242, 190 
Miss. 600—Corpus Juris cited in 
Mississippi Power & Light Co. v. 
Sumner Gin Co., 127 So. 284, 286, 
156 Miss. 830. 

Mo.—Happy v. Walz, 213 S.W.2d 410 
—Stephens v. Kansas City Gas Co., 
191 S.W.2d 601, 354 Mo. 835— 

Stumpf V. Panhandle Eastern Pipe¬ 
line Co., 189 S.W.2d 223, 354 Mo. 
208—Danzo v. Humfeld, 180 S.W. 
2d 722—Neal v. Curtis & Co. Mfg. 
Co., 41 S.W.2d 543, 328 Mo. 389— 
Kemp V, Doe Run Lead Co., App., 
57 S.W.2d 758. 

Mont.—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont. 174. 
N.J.—Niles V. Phillips Express Co., 
193 A. 183, 118 N.J.Law 456— 

Corpus Juris quoted in Senofsky v. 
Frecker, 159 A. 797, 798, 10 N.J. 
Misc. 505. 

N.Y.—Sadowski v. Long Island R. 
Co., 55 N.E.2d 497, 292 N.Y. 448— 
Roach V. Yonkers R. Co., 271 N.Y. 
S. 289, 242 App.Div. 195—Central 
Greyhound Lines v. Bonded 
Freightways. 82 N.Y.S.2d 671, 193 
Misc. 320—Radin v. State, 80 N. 
Y.S.2d 189, 192 Misc. 247—Braman- 
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indicate may be 
which prudence 
The greater the 


danger the greater is the care required,^^ so that a 
very high degree of danger calls for a very high de¬ 
gree of care, 37 which, however, amounts merely to 


Johnson Flying Service v. Thom¬ 
son, 3 N.Y.S.2d 602, 167 Misc. 167. 
N.C.—Yokeley v. Kearns, 25 S.E,2d 
602, 223 N.C. 196—Supervisor and 
Commissioners of Pickens County, 
S. a, V, Jennings, 107 S.E. 312, 181 
N.C. 393. 

Or.—Suko V. Northwestern Ice & 
Cold Storage Co., 113 P.2d 209, 166 
Or. 557—Sullivan v. Mountain 
States Power Co., 9 P.2d 1038, 139 
Or. 282—Ahem v. Oregon Tel. Co., 
35 P. 549, 24 Or. 276, 22 L.R.A. 633. 
Pa.—Bisson v. John B. Kelly, Inc., 
170 A. 139, 314 Pa. 99—MacDougall 
V. Pennsylvania Power & Light 
Co.. 166 A. 589, 311 Pa. 387— 

Lineawcaver v. John Wanamaker 
Philadelphia, 149 A. 91, 299 Pa. 
45. 

S.C.—Perry v. Carolina Theater, 185 
S.E. 184. 180 S.C. 120. 

S.D.—Granflaten v. Rohde, 283 N.W. 
153, 66 S.D. 335. 

Tex,—McGinty v. Texas Power & 
Light Co., Civ.App., 71 S.W.2d 354. 
error refused—Taber v. Smith, 
Civ.App., 26 S.W.2d 722—Texas 
Power & Light Co. v. Culwell, Civ. 
App., 19 S.W.2d 816, reversed on 
other grounds, Com.App., 34 S.W. 
2d 820, modified on other grounds 
37 S.W.2d 123. 

Utah.—White v. Finney, 108 P.2d 
249, 99 Utah 484. 

Wash.—Burr v. Clark, 190 P.2d 769, 
30 Wash.2d 149. 

W.Va.—Johnson v. United Fuel Gas 
Co., 1'66 S.E. 118, 112 W.Va. 578— 
Bryant v. Guyan Valley Oil Co., 
163 S.E. 773, 111 W.Va. 662. 

Wis.—Greunke v. North American 
Airways Co., 230 N.W. 618, 201 
Wis. 565, 69 A.L.R. 295. 

45 C.J. P 696 note 46. 

Knowledge of danger see supra § 5. 

I A hig-lier degree of care and dili¬ 
gence is required in dealing with a 
dangerous agency than in the ordi¬ 
nary affairs of life or business which 
involves little or no risk. 

Ark.—Sinclair Refining Co. v. Gray, 
83 S.W.2d 820, 191 Ark. 175. 

La.—Weadock v. Eagle Indemnity 
Co., App., 15 So.2d 132. 

Okl.—Oklahoma Gas, etc., Co. v. Ok¬ 
lahoma R. Co., 188 P, 331, 77 Okl. 
290. 

Va.—^American OU Co. v. Nicholas, 
157 S.E. 754, 156 Va. 1. 

35. Miss.— Corpus Juris cited in 
Mississippi Power & Light Co. v. 
Sumner Gin Co., 127 So. 284, 286, 
156 Miss. 830. 

N.J.— Corpus Juris quoted In Senof¬ 
sky V. Frecker, 159 A. 797, 798, 10 
N.J.Misc. 505. 

Pa.—McGrew v. Stone, 53 Pa, 436. 

36. U.S. —Corpus Juris cited In j 
American Glycerin Co. v. Eason | 
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Oil Co., C.C.A.Okl., 98 F.2a 479, 486 
—Corpus Juris cited in The W. D. 
Anderson, D.C.Pa., 17 F.Supp. 754, 
758, affirmed, C.C.A., 94 P.2d 377, 
certiorari denied Atlantic Refining 
Co. V. Smith, 58 S.Ct. 764, 303 U.S. 
658, 82 L.Ed. 1117. 

Cal.—Irelan-Yuba Gold Quartz Min¬ 
ing Co. V. Pacific Gas & Electric 
Co.. 116 P.2d '611, 18 Cal.2d 557. 

Iowa.—Mescher v. Brogan, 272 N.W. 
645, 223 Iowa 573. 

Ky.—Trainer’s Adm’r v. Keller, 79 S. 
W.2d 232, 257 Ky. 840. 

La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148. 208 La. 1084— 
Weadock v. Eagle Indemnity Co., 
App., 15 So.2d 132. 

Me.—Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Md.—Holler v. Lowery, 200 A. 353, 
175 Md. 149. 

Minn.—Mingo v. Extrand, 230 N.W. 
895, 180 Minn. 395. 

Mo.—Sirounian v. Terminal R. Ass’n 
of St. Louis, 160 S.W.2d 451, 236 
Mo.App. 938. 

N.J.—Corpus Juris quoted in Senof¬ 
sky V. Frecker, 159 A. 797, 798, 10 
N.J.Misc. 505. 

N.C.—Rea v. Simowitz, 35 S.E,2d 871, 
225 N.C. 575, 162 A.L.R. 999. 

Or.—Peck v. Gerber, 59 P.2d 675, 
154 Or. 126, 106 A.L.R. 996—Sul¬ 
livan V. Mountain States Power 
Co., 9 P.2d 1038, 139 Or. 282. 

S.D.—Granflaten v. Rohde, 283 N.W. 
153, 66 S.D. 335. 

W.Va.—Johnson v. United Fuel Gas 
Co., 166 S.E. 118, 112 W.Va. 578. 

Wis.—Sommerfield v. Flury, 223 N. 
W. 408. 198 Wis. 163. 

45 C.J. p 697 note 48. 

Increase of car© 

Care required of reasonably pru¬ 
dent person increases as danger In¬ 
creases. 

Colo.—Blankette v. Public Service 
Co. of Colorado, 10 P.2d 327, 90 
Colo. 456. 

Mass,—Brennan v. Ocean View 
Amusement Co., 194 N.E. 911, 289 
Mass. 587—Adams v. Dunton, 187 
N.E. 90, 284 Mass. 63. 

Neb.—Miller v. Abel Const. Co., 300 
N.W. 405, 140 Neb. 482. 

37. N.J.—Corpus Juris quoted in 
Senofsky v. Frecker, 159 A, 797, 
798, 10 N.J.Misc. 605. 

Or.—'Corpus Juris cited la Suko v. 
Northwestern Ice & Cold Storage 
Co., 113 P.2d 209, 216, 1'66 Or. 557. 

Pa.—MacDougall v. Pennsylvania 
Power & Light Co., 166 A. 589, 311 
Pa. 387—Fegley v. Vogel-Ritt, Inc., 
Com.Pl., 21 Leh.L.J. 306. 

S.C.—Eargle v. Sumter Lighting Co., 
96 S.E. 909, 110 S.C. 560. 



§ 11 


NEGLIGENCE 


65 C.J.S. 


ordinary care in view of the situation and circum- 
stances.38 What would be ordinary care in a case 
of extraordinary danger would be extraordinary 
care in case of ordinary danger,39 and what would 
be ordinary care in a case of little danger would fall 
below the required standard in a case of great dan- 

ger.49 

An act may he so inherently dangerous that the 
mere doing of it may constitute negligence no mat¬ 
ter how great a degree of care or skill is exercised 
in doing it.^^ 

(4) Nature and Control of Instrumentalities 

In determining whether proper care has been exer¬ 
cised regard should be had to the nature, characteristics, 
and condition of the instrumentalities in connection with 
the use or control of which negligence is charged. 

In determining whether proper care has been ex¬ 
ercised regard should be had to the nature, charac¬ 
teristics, and condition of the instrumentalities in 
connection with the use or control of which negli¬ 
gence is charged.‘^3 jt niay also be proper to con¬ 
sider the use which is customarily made of particu¬ 
lar instrumentalities.^^ 

Control of instrumentalities. In determining 
what is reasonable or ordinary care control over the 
instrumentality claimed to have caused the injury is 
an element for consideration,^^ and the amount of 
prudence and vigilance which must be exercised in 
order to reach the required standard increases with 


one’s increased power of control over such instru¬ 
mentality. 

(5) Other Matters 

In determining whether or not ordinary care has been 
exercised such matters as an assurance of safety, capac¬ 
ity of the person sought to be charged, locality in which 
a particular act is done or omitted, and the nature and 
characteristics of property involved should be considered. 

An assurance of safety imposes on the person giv¬ 
ing such assurance a duty to refrain for the time 
from unnecessarily doing any act to imperil the 
safety of the person to whom such assurance is giv¬ 
en and may result in liability for an injury to such 
person, although the act causing the injury would 
not have been regarded as negligent in the absence 
of such assurance.^^ Although there is authority 
to the effect that the care and diligence required of 
persons of sound mind and full age applies even 
though the person sought to be charged is an in- 
fant^^ or otherwise mentally or physically defi¬ 
cient,^3 it has been held that, while the rule of rea¬ 
sonable care under all the circumstances applies to 
infants as well as adults,^3 such care is measured by 
the care which children of the same age ordinarily 
exercise under the same circumstances taking into 
account the experience, capacity, and understand¬ 
ing of the child.®® 

Intoxication is not of itself negligence,®^ and one 
whose act or omission has resulted in injury to an¬ 
other is not liable therefor merely because he was 


S.D.—Granfiaten v. Rohde, 283 N.W. 
153, 66 S.D. 335, 

38. N.J.—Corpus Juris guoted in 
Senofsky v. Frecker, 159 A. 797, 
798, 10 N.J.Misc. 505. 

Or.—Corpus Juris cited in Suko v. 
Northwestern Ice & Cold Storage 
Co., 113 P.2d 209, 215, 166 Or. 667— 
Ahern v. Oregon Tel., etc., Co., 35 
P. 549, 24 Or. 276, 22 L.R.A. 635. 
S.D.—Granflaten v. Rohde, 283 N.W. 

153, 66 S.D. 335. 

45 C-J. p 697 note 50. 

Tlie degree of care does not vary 
with the increase or diminution of 
danger but continues to be ordinary 
in degree, but the quantum of dili¬ 
gence to be used differs under differ¬ 
ent conditions.—Archuleta v. Jacobs, 
94 P.2d 706, 43 N.M. 425. 

39. N.J.—Corpus Juris guoted In 
Senofsky v. Frecker, 159 A, 797, 
798, 10 N.J.Misc. 505. 

45 C.J. p 698 note 51. 

40. N.J.—Corpus Juris guoted in 

Senofsky v. Frecker, 159 A. 797, 
798, 10 N.J.Misc. 505. 

45 C.J. p 698 note 52. 

41. Utah.—Stone v. Union Pac. R. 
Co., 100 P. 362, 35 Utah 305. 

45 C.J. P '698 note 53. i 


42. Cal.—Whicker v. Crescent Auto 
Co., 66 P.2d 749, 20 Cal.App.2d 240. 

Okl.—Texas Co. v. Robb, 212 P. 318, 
88 Okl. 150. 

45 C.J. p 695 note 34. 

43. Ohio.—Davidson v. Toledo Home 
Tel. Co., 5 Ohio App. 237, 26 Ohio 
Cir.Ct..N.S., 273. 

45 C.J, p 695 note 35. 

44. Mass.—Gardner v. Boston EL R. 
Co., 90 N.E. 534. 204 Mass. 213. 

45 C.J. p 695 note 36. 

45. Mass.—Gardner v. Boston El. R. 
Co., supra. 

45 C.J. p 695 note 37. 

48. N.T.—Keech v. Rome, etc., R. 

Co., 13 N.Y.S. 149. 

45 C.J. P 699 note 65. 

47. N.Y.—^Williams v. Hays, 38 N.E. 
449, 143 N.Y. 442, 42 Am.S.R. 743, 
26 D.R.A. 153. 

45 C.J. p 700 note 73. 

48. N.Y.—Williams v. Hays, supra. 

49. N.H.—Charbonneau v. Mac- 
Rury, 153 A. 457, 84 N.H. SOI, 73 
A.D.R. 1266. 

50. N.H.—Charbonneau v. Mac- 
Rury, supra. 

31 C.J. p 1094 note 70. 
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Care for own protection 

Infant required to exercise degree 
of care of which he is capable need 
not exercise greater care for protec¬ 
tion of others than for own protec¬ 
tion.—Charbonneau v. MacRury, su¬ 
pra. 

Mental and physical capacity 

The care required of a child of ten¬ 
der years is such care as its capaci¬ 
ty, mental and physical, fits it for 
exercising in the actual circumstanc¬ 
es of the occasion and situation; it 
is not measured by the ordinary care 
required of an adult.—Elk Cotton 
Mills V. Grant, 79 S.E. 836, 839, 140 
Ga. 727—Linder v. Brown, 73 S.E. 
734, 137 Ga. 352—Western & A. R. 
Co, V. Young, 10 S.E. 197, 83 Ga 512 
—Western A. R. Co. v. Young, 7 
S.E. 912, 81 Ga. 397, 12 Am.S.R. 320. 
Want of development 

In determining care required of in¬ 
fants, they should be shown indul¬ 
gence commensurate with want of 
development indicated by age and ex¬ 
perience.—Charbonneau v. MacRury, 
153 a: 457, 84 N.H. 501, 73 A.L.R. 
1266. 

51. Ga.—Powell v. Berry, 89 S.E. 
753, 145 Ga 69'6, 699, L.R.A.1917A 
306. 
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intoxicated at the time if, as a matter of fact, his 
conduct measured up to the standard of ordinary 
care.52 The care required of every one, however, is 
such care as would he exercised by an ordinarily 
prudent man when sober, and one whose conduct 
has failed to reach this standard cannot escape lia¬ 
bility for a resulting injury merely because he was 
intoxicated at the time.^^ 

Locality. The locality in which a particular act 
is done or omitted may be a matter proper for con¬ 
sideration in determining whether sufficient care has 
been exercised.^^ 

Nature and characteristics of property. What 
constitutes ordinary care with respect to property is 
materially affected by its nature,^^ situation,^® 
bulk,®'^ perishability,and value,as well as by 
the other facts and circumstances of the particular 

case.^o 

Opportunity for deliberation. The extent of one’s 
-opportunity for deliberation as to what is the pru- 
^dent course is a matter for consideration in deter¬ 
mining whether sufficient care has been exercised in 
a particular case.®^ 

Rights of others. Reasonable or ordinary care 
involves the element of consideration of the rights 
,of others.^2 

Relation and situation of parties. In determining 
whether or not ordinary care has been exercised the 
relation's and situations^ of the parties are matters 
proper for consideration. On the termination of a 
special relationship which fixes the character and 
the extent of the legal obligation with respect to the 
care owed, if no other special relationship then aris¬ 
es, the duty is to use ordinary care to avoid injury. 


§ 12. - As Affected by Capacity of Per¬ 

son Injured 

a. In general 

b. Immaturity 

c. Knowledge of incapacity 

a. In General 

The amount or degree of vigilance and caution which 
is necessary to reach the required standard of reason¬ 
able or ordinary care may vary according to the capacity 
of the person with respect to whom the duty to exercise 
care exists. 

The amount or degree of vigilance and caution 
which is necessary to reach the required standard 
of reasonable or ordinary care may vary according 
to the capacity of the person with respect to whom 
the duty to exercise care exists,^® and, hence, in 
determining whether or not an act or omission re¬ 
sulting in injury to another involved a lack of suf¬ 
ficient care, the ability of the person injured to take 
care of his personal safety is a matter proper for 
consideration.®'^ Thus, where it is, or should be, 
apparent that a person is so devoid of intelligence as 
to be unable to apprehend danger and avoid or es¬ 
cape it, this circumstance imposes on those whose 
acts or omission may injure him a duty to exercise 
care commensurate with his incapacity to take care 
of himself.®® Also pregnancy of a woman is a mat¬ 
ter which may be considered in determining wheth¬ 
er or not a person who was aware of her condition 
exercised due care with respect to her safety.®^ 

Intoxication. Intoxication of a person does not 
relieve others of the obligation to exercise care to 
avoid injuring him,'^® but may, on the contrary, im¬ 
pose a duty of exercising greater care than would 


62. Ga.—Powell v. Berry, supra. 

45 C.J. P 700 note 78. 

.53. Ga—Powell v. Berry, supra. 

45 C.J. P 701 note 79. 

54. Wis.—Bentson v. Brown, 203 N. 
W. 380, 186 Wis. 629, 38 A.L.R. 
1417. 

45 C.J. p 695 note 44. 

,55. Wis.—Ward v. Milwaukee, ete., 
R. Co., 2« Wis. 144. 

56, Wis.—Ward v. Milwaukee, etc., 
R. Co., supra. 

:67. Wis.—Ward v. Milwaukee, etc., 
R. Co., supra. 

.58. U.S.—Eichel v. Sawyer, C.C.Ky., 
44 P. 845, error dismissed 12 S.Ct. 
980. 145 U.S. 636, 36 L.Ed. 859. 
45 C.J. p 695 note ,41. 

,59. Wis.—^Ward v. Milwaukee, etc., 
R. Co., 29 Wis. ,1;44.' 

.60. Wis.—^Ward ^v. Milwaukee, etc., 
R. Co., supra. 

.61. Te?c.—:Hopl?i??J3 ^GW.ison-Nor- 


ton Lumber Co., Civ.App., 144 S.W. 
310. 

45 C.J. p 699 note 63. 

Acts in emergencies see infra § 17. 

62. Me.—American Ice Co. v. South 
Gardiner Lumber Co., 79 A. 6, 107 
Me. 494, 32 L.R.A„N.S., 1003. 

45 C.J. P 699 note 64. 

63. Ohio.—Palace Hotel Co. v. Med- 
art, 100 N.E. 317. 87 Ohio St. 130, 
Ann.Cas.l913E 860. 

Tex.—Boyles v. Texas, etc., R. Co., 
Civ.App., 86 S.W. 936. 

64. Ill.—Roberts v. Chicago City R. 
Co„ 104 N.E. 708, 262 Ill. 228. 

45 C.J. p 695 note 33. 

Gratuitous service 

On the question of the degree of 
care required, the fact that the serv¬ 
ice is gratuitous may be considered. 
—Wallace v. John A. Casey Co., 116 
N.Y.S. 394, 132 App.Div. 35. 

65. Mass.—^Fone v. Elloian. 7 N.E. 
2d 737, 297 Mass. 139. 
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66. Ala.—Corpus Juris cited iu 
City of Birmingham v. Whitfield, 
197 So. 666, 670, 29 AlaApp. 454. 

Md—State, to Use of Alston v. Bal¬ 
timore Fidelity Warehouse Co., 4 
A.2d 739, 176 Md. 341. 

Mo.—Howell V. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101. 

45 C.J. p 701 note 81. 

67. Ark.—^Corpus Juris cited lu 
Davis V. Safeway Stores, Inc., 110 
S.W.2d 695, 69'6, 195 Ark. 23. 

45 C.J. p 701 note 81. 

68. Ala.—^Worthington v. Mencer, il 
So. 72, 96 Ala. 310, 17 L.R.A. 407. 

Vt.—Robinson v. Cone, 22 Vt. 213, 64 
Am.D. 67. 

69. Tex.—Hill v. Kimball, 13 S.W. 
59. 76 Tex. 210, 7 L.R.A. 618. 

45 C.J. p 704 note 10. 

70. N.D.—Haug v. Great Northern 
R. Co., 77 N.W. 97, 8 N.D, 23. 73 
Am.S.R. 727. 42 L.R.A. 664. 

45 C.J. p 704 note 6. 
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otherwise be sufficient,where his appearance and 
actions indicate such a degree of intoxication as 
affects his capacity to care for his own safety. 

Physical incapacity. Where one has actual or im¬ 
puted knowledge that another, who may be injured 
by his act or omission, is afflicted with some physi¬ 
cal incapacity which may affect his ability to observe 
or avoid danger, such as blindness,^^ old age,*^^ 
defective eyesight,*^® deafness,or lameness,'^® the 
fact of such incapacity is a matter proper for con¬ 
sideration in determining whether or not sufficient 
care has been exercised with respect to such per¬ 
son. 

b. Immaturity 

The fact that children cannot and do not ordinarily 
exercise the same degree of prudence and care for their 
own safety as adults imposes on those by whose acts or 
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omissions a child may be Injured the obligation of ex¬ 
ercising more vigilance and caution than might be suffi- 
cient with respect to an adult. 

The rule that no person is an insurer of the safety 
of others applies with respect to children,*^9 
one whose act or omission has resulted in injury to 
a child cannot be held liable therefor unless he has 
been guilty of negligence,^® involving a breach of 
duty owed to the child,even though the child is 
so young as not to be chargeable with contributory 
negligence.^2 The known characteristics of chil¬ 
dren should, however, be taken into consideration in 
determining whether or not sufficient care for the 
safety of a child has been exercised in a particular 
case.^^ Accordingly, the fact that children cannot 
and do not ordinarily exercise the same degree of 
prudence and care for their own safety as adults 
imposes on those by whose acts or omissions a child 


71. I>el.—Brown v. 'Wilming'ton, 90 
A. 44, 27 Del. 492. 

45 C.J. p 704 note 7. 

72. Mass.—Black v- New York, etc., 
R. Co., 79 N.B. 797, 193 Mass. 448, 
7 L.R,A.,K.S.. 148, 9 Ann.Cas. 485. 

45 C.J. p 704 note 9. 

73. Ark-—Corpus Juils cited in Da¬ 
vis v. Safeway Stores, Inc., 110 S. 
W.2d 695, 696. 195 Ark. 23. 

45 C,J. p 701 note 83. 

74. Iowa.—Balcom v. Independence, 
160 N.W. 305, 178 Iowa 685, L.R.A. 
1917C 120. 

45 C.J. P 701 note 84. 

75. Ark.—^Corpus Juris cited in Da¬ 
vis V. Safeway Stores, Inc., 110 S. 
W.2d 695, 69'6, 195 Ark. 23. 

45 C.J. p 701 note 89. 

76. Mich.—Brown v. Stevens, 99 N. 
W. 12, 136 Mich. 311. 

46 C.J. p 701 note $5. 

77. Ohio.—Cincinnati, etc., R. Co. v. 
Murphy, 17 Ohio Cir.Ct. 223, 9 Ohio 
Cir.Dec. 703. 

73. N.Y.—O'Mara v. Hudson River 
R. Co., 38 N.Y. 445, 98 Am.D. 61— 
Sheridan v. Brooklyn City, etc., R. 
Co., 36 N.Y. 39. 93 Am.D. 490, 1 
Transcr.A. 49, 34 How.Pr. 217. 

79. Idaho.—Miller v. Gooding- Higrh- 
way Dist, 41 P.2d 625, 66 Idaho 
258. 

Ind. — City of Evansville v. Blue, 8 
N.E.2d 224, 212 Ind. 130. 

Kan.— Corpus Juris gujoted in Swan 
V. Riverside Bathing Beach Co., 
294 P. 902, 903, 132 Kan. 61. 

Da.—Fargue v. Gulf States Utilities 
Co., App., 140 So. 90. 

46 C.J. P 701 note 91. 

SO. Kan.— Corpus Juris guoted in 

Swan V. Riverside Bathing Beach 
Co., 294 P. 902, 903, 132 Kan. 61. 
Ky.—Commonwealth v. Henderson’s 
Guardian, 63 S.W.2d 6i)4, 245 Ky. 
328. 


La.—Farque- v. Gulf States Utilities 
Co., App., 140 So. 90. 

Tenn.—Shappley v. Graves, 9 Tenn. 
App. 567. 

45 C.J. p 701 note 92. 

The character and guality of per¬ 
formance required to be exercised in 
dealing with a minor in personal in¬ 
jury cases vary according to the cir¬ 
cumstances but the measure of care 
which is ordinary, reasonable, or 
due care under circumstances re¬ 
mains the same.—^Archuleta y. Ja¬ 
cobs. 94 P.2d 706, 43 N.M. 425. 

Infancy of plaintiff in a negligence 
action does not supply place of neg¬ 
ligence of defendant, but child of 
tender years is entitled to a degree 
of care proportionate to its ability to 
foresee and avoid perils which it 
may encounter.—Flint River Cotton 
Mills V. Colley, 30 S.E.2d 426, 71 Ga. 
App. 288. 

Rule of liability for negligence is 
the same whether the injured per¬ 
son is a child or an adult.—City of 
Evansville v. Blue, 8 N,E.2d 224. 212 
Ind. 130. 

81. Ind.—Indiana Harbor Belt R. 
Co. V. Jones, 41 N.E.2d 361, 220 
Ind. 139. 

Kan.—Corpus Juris quoted in Swan 
V. Riverside C:>cthing Beach Co., 
294 P. 902, 903, 132 Kan. 61. 

N.C.—Haney v. Bailey, 166 S.E. 792, 
203 N.C. S61. 

Pa.—Mills V. Lit Bros., 32 A.2d 10, 
347 Pa. 10. 

45 C.X p 702 note 93. 

Contract to protect 

Under contract to protect children 
against their own voluntary acts, 
person so contracting must exercise 
reasonable care to protect children, 
and failure to use such reasonable 
care may be actionable negligence.—. 
City of Evansville v. Blue, 8 N-E.2d 
224, 212 Ind. 130. 

32. Kan, —Corpus, Juris guoted in. 
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Swan V. Riverside Bathing Beach 
Co., 294 P. 902, 903, 132 Kan. -61. 
45 C.J. p 702 note 94. 

83, Ala.—Corpus Juris cited in 
City of Birmingham v. Whitfield, 
197 So. 666. 670, 29 Ala.App. 454. 
Cal.—corpus Juris cited In Crane v. 
Smith, 144 P.2d 356. 361. 23 Cal.2d 
288—Corpus Juris guoted in Shan¬ 
non V. Central-Gaither Union 
School Dist., 23 P.2d 769, 771, 133 
Cal.App. 124. 

Colo.—Corpus Juris quoted iu Krause 
V. Watson Bros. Transp. Co., 200 
P.2d 387. 389. 

Ind.—Indiana Harbor Belt R. Co. v. 

Jones, 41 N.E.2d 361, 220 Ind. 139. 
Pa.—Thompson v. Reading Co., 23 A 
2d 729, 343 Pa. 585. 

Tex.—Corpus Juris guoted in Short 
V. Nehi Bottling Co., Civ.App., 146 
S.W.2d 684. 687. 

45 C.J. p 702 note 95. 

Childish instincts to be considered 
Children, wherever they go, must 
be expected to act on childish in¬ 
stincts and impulses, and those who 
are chargeable with a duty of care 
and caution toward them must cal¬ 
culate on this and take precaution 
accordingly. 

U.S.—Ells V. Scandrett, D.C.Idaho, 28 
P.Supp. 16, appeal dismissed, C.C, 
A., Scandrett v. Ells, 106 F.2d 
1016. 

N.Y.—Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383, 

Ohio.—Ficker v. Cleveland, etc., R 
Co., 9 Ohio S. & C.P. 804, 7 Ohio 
N.P. 600. 

Pa.—Styer v. City of Reading, 61 A 
2d 382. 360 Pa. 212. 

Ordinary behavior 

One who deals with children must 
anticipate the ordinary behavior of 
children.—^American Mut. Liability 
Ins. Co. V. Buckley & Co., C.C.A.Pa., 
117 F.2d 845—Victory Sparkler & 
Specialty Co. v. Latimer, C.C.A,Mo., 
63 P.2d 3. . 
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may be injured the obligation of exercising more 
vigilance and caution than might be sufficient with 
respect to an adult,and conduct which might 
reach the standard of ordinary care with respect 
to an adult might, in the case of a child, amount to 
negligence^s or even gross negligence.^® 

Since it is obvious that the ability of a child to 
exercise sufficient care and prudence for his own 
protection increases as he grows older, the care to 
be exercised toward a child must be proportionate to 
his maturity and capacity.®^ The age of the partic¬ 
ular child is, therefore, always a proper matter for 
consideration in determining whether proper care 
has been ^exercised to avoid injuring him,®® and con¬ 
duct may be negligent with respect to a very young 
child, although it might reach the standard of or¬ 
dinary care with respect to a child who had reached 
an age at which children are ordinarily more able 
to appreciate and avoid danger.®9 Conversely, 
where one, although still a child, is able to exercise 
the care and discretion of an adult, he is entitled to 


no more care than would constitute ordinary care 
toward an adult. ^0 

c. Knowledge of Incapacity 

The duty to exercise special care with respect to 
a person, who is for any reason unable to take such 
care of himself as the normal person might, arises only 
where there is actual or imputed knowledge of the in¬ 
capacity. 

In the absence of anything which should reason¬ 
ably suggest such a condition, one is not required to 
anticipate that another may, for some reason, be un¬ 
able to exercise ordinary care for his own safety,^^ 
but the duty to exercise special care with respect to 
a person, who is for any reason unable to take such 
care of himself as the normal person might, arises 
only where there is actual or imputed knowledge of 
the incapacity.92 Accordingly, negligence cannot 
be predicated on conduct which would have reached 
the standard of ordinary care with respect to an 
ordinary and normal person in the absence of any 


84. U.S.—Luhman v. Hoover, C.C.A, 
Mich., 100 F.2d 127—Ells v, Scan- 
drett, D.C.Idaho, 28 P.Supp. 16, ap¬ 
peal dismissed, C.C.A., Scandrett v. 
Ells, 10^6 P.2d 1016. 

Cal.— Corpus Juris cited in Crane v. 
Smith, 144 P.2d 356, 361, 23 Cal.2d 
288— Corpus Juris (Quoted iu Taka- 
shi Kataoka v. May Department 
Stores Co., 140 P.2d 467, 471, 60 
Cal.App.2d 177—Satariano v. 
Sleight, 129 P.2d 35, 54 Cal.App,2d 
278— Corpus Juris cited in Hernan¬ 
dez V. Murphy, 115 P.2d 565, 668, 
46 Cal.App.2d 201— Corpus Juris 
guoted in Shannon v. Central- 
Gaither Union School Dist., 23 P.2d 
769, 771, 133 Cal.App. 124— Corpus 
Juris cited in Gackstetter v. Mar¬ 
ket Street Ry. Co., 20 P.2d 93, 95, 
130 Cal.App. 316. 

Colo.— 'Corpus Juris ciuoted in Krause 
V. Watson Bros. Transp. Co., 200 
P.2d 387, 389. 

Conn.—Scorpion v. American-Repub¬ 
lican, 37 A.2d 802, 131 Conn, 42. 

Fla.—^Pendarvis v. Pfeifer, 182 So. 
307, 132 Fla. 724— Corpus Juris cit¬ 
ed in Burnett v. Allen, 154 So. 615, 
519, 114 Fla. 489—Bagdad Land & 
Lumber Co. v. Boyette, 140 So. 798, 
i04 Fla.’699. 

Ind.—Indiana Harbor Belt R, Co. v. 
Jones, 41 N.E.2d 361, 220 Ind’ 139 
—^Wise V.' Southern Indiana Gas & 
Electric Co., 34 H.E.2d 975, 109 Ind. 
App. 681—Drew v. Lett, 182 N.E. 
547, 95 Ind.App. 89. ; 

La.—Guidry v. Hamlin, App., 188 So. 
662. 

Md.-;—State, to Use of j^lstop v. Bal¬ 
timore Fidelity Warehouse Qo.,. 4 
A.2d 739, 176 kd, 341.' 

Mo.—Kemp v. Doe Rup Lead' Qo.’ 
App., 67 S.W.2d 758, . , .. '/ 

Tex.— Corpus Juris auoted'ln Shprt 
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V. Nehi Bottling Co., Civ.App., 145 
S.W.2d 684, 687. 

Wash.—Corpus Juris cited in Hel- 
land V. Arland, 126 P.2d 594, 59'6, 
14 Wasli.2d 32. 

45 C.J. p 702 note 96. 

Extraordinary care may be re¬ 
quired in the protection of infants 
too young to talce care of them¬ 
selves.—Crosswhite v. Shelby Oper¬ 
ating Corporation, 30 S.E.2d 673, 182 
Va. 713, 153 A.L.R. 573. 

Higher degree of care 
It is a reasonable and necessary 
rule that a higher degree of care 
should be exercised toward a child | 
incapable of using discretion com¬ 
mensurate with the perils of his sit¬ 
uation than one of mature age and 
capacity.—Taylor v. Patterson's 
Adm'r, 114 S.W.2(i 488, 272 Ky. 415. 
High degree of vigilance 

In order to constitute ordinary 
care where children may reasonably 
be expected to be present, a very 
high degree of vigilance is required. 

' —McCarthy V. City of St. Paul, 276 
N.W. 1, 201 Minn. 276. 

85. Cal.—'Corpus Juris quoted in 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 140 P.2d 467, 471, 
60 Cal.App,2d 177—Corpus Juris 
quoted iu Shannon v. Central- 
Gaither Union School Dist., 23 P. 
'2d 769, 771, 133 Cal.App. 124. 

Colo.—corpus Juris quoted in Krause 
V, Watson Brps. Transp. Co., 200 
P.2d 387, 389. 

Xenp.—Shappley v. Graves, 9 Tenn. 
App. 567. 

Tex.—Corpus Juris quoted in Short 
V. Nehi Bottling Co., Civ.App., 145 
S.W.2d 684, 687.. 

46 C.J. p 703 note 97. .... 

86. Cal.-r-Corpus Juris, qupted in 
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Takashi Kataoka v. May Depart¬ 
ment Stores Co., 140 P.2d 467, 471, 
60 Cal.App.2d.l77. 

Colo.—Corpus Juris quoted in Krause 
V. Watson Bros. Transp. Co., 200 
P.2d 387, 389. 

Tex.—Corpus Juris quoted in Short 
V. Nehi Bottling Co., Civ.App., 145 
S.W.2d 684, 687. 

45 C.J. p 703 note 98. 

Grross and willful negligence 
Conduct which toward general 
public might be up to the standard 
of due care may be regarded as gross 
and willful negligence when consid¬ 
ered in respect of children of tender 
age and immature experience.—Tay¬ 
lor V. Patterson’s Adm’r, 114 S.W.2d 
488, 272 Ky. 415. 

87. Tex.—Corpus Juris quoted in 
Short V. Nehi Bottling Co,, Civ. 
App., 145 S.W.2d 684, 687. 

45 C.J. p 703 note 99. 

88. Tex.—Corpus Juris quoted in 
Short V, Nehi Bottling Co., Civ. 
App., 145 S.W.2d '684, 687. 

45 C.J. P 703 note 1. 

89. Ark.—Arkansas Valley Trust 
Co. V. Mcllroy, 133 S.W, 816, 97 
Ark. 160, 31 L.R.A.,N.S., 1020. 

Tex,—Corpus Juris quoted in Short 
V. Nehi Bottling Co., Civ.App., 145 
S.W.2d 684, 687. 

90. Ky.—Kentucky Cent. R, Co. v. 
Gastineau, 83 Ky. 119. 

Tex.—Corpus Juris quoted in Short 
V. Nehi Bottling Co., Civ.App., 145 
S.W.2d 684, 687, 

91. Pa.^—^Warruna v. Dick, 104 A. 
749, 261 Pa. 602. 

45 C.J. p 704 note 11. 

92. Mo.—Howell V. Kroger Grocery 
& Baking Co., APP., 178 S.W.2d 101. 

45 CJ. p 704 note 12. 
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actual or imputed knowledge of any infirmity or in¬ 
capacity of the person in question.^^ 

§ .13. - Great, Extraordinary, and Utmost 

Care 

‘‘Extraordinary care” Is something more than ordi¬ 
nary care or mere reasonable care. “Great care” is a 
degree of care greater than that usually bestowed by 
persons of ordinary prudence under like circumstances. 
“Utmost care” Is the greatest care. 

^Extraordinary care** is something more than or¬ 
dinary care^^ or mere reasonable care,^^ 

'"Great care** is a degree of care greater than that 
usually bestowed by persons of ordinary prudence 
under like circumstances. 

""A very high degree of care** is generally defined 
as that degree of care that would be used by a very 
cautious, prudent, and competent person or persons 
under like or similar circumstances;^'^ such care as 
a person of very high prudence would use under the 
same or similar circumstances that degree of 
care which a person possessed of the highest degree 
of care and prudence, engaged in the same kind of 
employment, would have exercised under like cir¬ 
cumstances.^^ 

""Highest degree of care** is not an absolute, but 

IL PARTICULAR ACTS, OMl 
§15. Reliance on Care of Others 

A person Is entitled to assume, and to act on the 
assumption, that others will exercise ordinary care for 
their own safety in the absence of anything which gives 
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a relative, phrase.^ It has been said to signify 
nothing short of the exercise of the utmost human 
skill and care;^ that degree of care that a very pru¬ 
dent and careful person would ordinarily and rea¬ 
sonably use and exercise, or would be fairly and 
reasonably expected to use under like or similar cir¬ 
cumstances.^ It has been held riot to imply continui¬ 
ty of the most perfect human care,^ but the highest 
degree of care which a man of ordinary prudence 
would bestow under similar circumstances.5 It has 
also been held to import reasonable or due care un¬ 
der the circumstances.® 

""Utmost care** is the greatest care;*^ all the care 
and diligence possible in the nature of the case;® 
such degree of care as would be exercised by a very 
careful, prudent, and competent person under the 
same or similar circumstances.^ 

§ 14. - Slight Care 

“Slight diligence” has been defined as that degree 
of care which every man of common sense, however 
inattentive he may be, exercises under the same or 
similar circumstances. 

''Slight diligence'’ has been defined as that degree 
of care which every man of common sense, howev¬ 
er inattentive he may be, exercises under the same 
or similar circumstances.^® 

SIGNS, OR OCCURRENCES 

or should give notice to the contrary, and may reason¬ 
ably expect that an infant will exercise that degree of 
care which a person of the same Intelligence, capacity, 
discretion, and experience would naturally and ordi¬ 
narily use. 


03. Kan.—Cook v, Leavenworth Ter¬ 
minal R., etc., Co., 165 P. S03, 101 
Kan. 103. 

45 C.J. P 704 note 13. 

94. Ill.—Toledo, etc., R. Co. v. Bad- 
deley, 54 Ill. 19, 24, 5 Am.R. 71. 

9 C.J. P 1290 note 6. 

95. Mo.—Winkelman v. Kansas City 
Electric Light Co., 86 S.W. 99, 110 
Mo.App. 184. 

96. Tex.—Gulf, etc., R. Co. v. Smith, 
28 S.W. 520, 87 Tex. 348. 

9 C.J. p 1290 note 6. 

97. Tex.—^Wichita Valley Ry. Co. v. 
Williams, Civ.App., 3 S.W.2d 141, 
certified questions answered 288 

S.W. 425, 116 Tex. 253. 

98. Tex.—Louisiana Ry. & Kav. Co. 
of Texas v. Smith, Civ.App., 285 
S.W. 1104, error dismissed. 

99. Tex.—Central Texas & IsT. W. R. 
Co. V. Smith, Civ.App., 7'3 S.W. 537. 

1- W.Va.—Bennett v. Bartlett, 158 
S.B. 712, 110 W.Va. 478. 

2. Mo. — Ilges V. St. Louis Transit 
Co., 77 S.W. 93, 102 Mo.App. 529. 

9 C.J. p 1290 note 9. 


Synonymous wltli “utmost care” 
W.Va.—Brogan v. Union Traction 
Co., 86 S.E. 753, 76 W.Va. 698. 

9 C.J. p 1290 note 9. 

3. Mo.—Jungeblut v. Marls, 172 S. 
W,2d 861, 351 Mo. 301—Borgstede 
V. Waldbauer. 88 S.W.2d 373, 337 
Mo. 1205—Perkins v. Kansas City 
Southern Ry. Co., 49 S.W.2d 103, 
329 Mo. 1190—Svehla v. Taxi Own¬ 
er Ass’n, App., 157 S.W.2d 225— 
Chamberlain v. Hamilton, App., 93 
S.W.2d 1014. 

Competency 

(1) "Highest degree of care” has 
been held to be such care as a very 
cautious, prudent, and competent 
person would exercise under the 
same circumstances.—Houston, etc., 
R. Co. V. Keeling, 112 S.W. 808, 61 
Tex.Civ.App. 386. 

(2) Competency has been held not 
a necessary element of "highest de¬ 
gree of care” as that term Is ordinar¬ 
ily defined.—Ulmer v. Farnham, Mo. 
App., 28 S.W.2d 113. 

The term Is not ssmonymous with 
the term "in a careful and prudent 
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manner.”—Chamberlain v. Hamilton, 
Mo.App., 93 S.W.2d 1014. 

4. W.Va.—Bennett v. Bartlett, 158 S. 
E. 712, 110 W.Va. 478. 

5. W.Va.—Bennett v. Bartlett, su¬ 
pra. 

6. N.J.—Spalt V. Eaton, 192 A. 67'6, 
118 N.J.Law 327. 

7. Tex.—International, etc., R. Co. 
V. Welch, 24 S.W. 390, 86 Tex. 203, 
40 Am.S.R. 829. 

9 C.J. p 1290 note 12. 

8. Tex.—International, etc., R. Co. 
V. Welch, supra. 

9 C.J. p 1290 note 13. 

9. Tex.—^Weatherford, etc., R. Co. y. 
White, 118 S.W. 799, 65 Tex.Civ. 
App. 32. 

9 C.J. p 1290 note 14. 

10. Ga.—Frye v. Pyron, 181 S.B. 
142, 51 Ga.App. 613. 

Applied to the preservation of 
property, it means that care which 
every man of common sense, howso¬ 
ever inattentive he may be, takes 
of his own property. — ^Frye v. Pyron, 
supra. 
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One is not under a duty of anticipating negligence 
on the part of otherbut in the absence of any¬ 
thing which gives or should give notice to the con- 
trary^2 ^ person is entitled t6 assume, and to act on 
the assumption, that others will exercise ordinary 
care for their own safety,i3 although he is not en¬ 
titled to assume that their conduct will be perfect.!^ 
An act which exposes another to risk of injury only 


by his failure to conform to those rules of conduct 
for his own safety with which he might reasonably 
be expected to comply does not violate the stand¬ 
ards of due care.^5 Nevertheless, a person whose 
negligence has proximately caused the injury of an¬ 
other may not absolve himself from blame by claim¬ 
ing that he assumed that the other would act pru¬ 
dently.^® 


11. TJ,S.—Merritt v. Interstate 
Transit Lines, C.A.Iowa, 171 F.2d 
605—State of North Dakota, for 
Benefit of Workmen's Compensa¬ 
tion Fund of N. D.. v. Great North¬ 
ern Ry. Co., C.C.A.N.D., 155 F.2d 
1005—Harrison v. L. E. Myers 
Const. Co., C.C.A.Ark., 42 F.2d 950, 
certiorari denied 51 S.Ct. 103, 282 

U. S. 887, 75 L.Ed. 782. 

Ga.—Smith v. American Oil Co., App., 
49 S.E.2d 90. 

La.—^Washington v. Yazoo & M. V. 

R. Co- 124 So. 631, 11 La.App. 635. 
N’.C. —Corpus Juris quoted in Tysing- 
er v. Coble Dairy Products, 36 S. 
E.2d 246. 250, 225 N.C. 717— Corpus 
Juris quoted in Hobbs v. Queen 
City Coach Co., 34 S.E.2d 211, 217, 
225 N.C. 323—Montgomery v. 
Blades. 23 S.E.2d 844. 222 N.C. 463. 
petition denied 26 S.E.2d 567, 223 
N.C. 331— Corpus Juris cited in 
Reeves v. Staley, 18 S.E.2d 239, 
246, 220 N.C. 673— Corpus Juris 

quoted in James v. Carolina Coach 
Co- 178 S.E. 607, 609, 207 N.C. 742 
— Corpds Juris quoted in Shirley 

V. Ayers, 158 S.E. 840, 841, 201 N. 
C. 51. 

Pa.— Corpus Juris quoted in Fritsch 
V. Atlantic Refining Co., 160 A. 699, 
700, 307 Pa. 71. 

Tex.—Texas & N. O. R. Co. v. Bran- 
nen, 166 S.W.2d 112, 140 Tex. 52— 
Texas & P. Ry. Co. v. Smith, Civ. 
App- 183 S.W.2d 182, reversed on 
other grounds 18'6 S.W.2d 232, 143 
Tex, 475—Kimbriel Produce Co. v. 
Mayo, Civ.App,, ISO S.W.2d 504, 
error refused—Interstate Circuit 
V. Van Dusen, Civ.App., 118 S.W. 
2d 635. 

45 C.J. P 705 note 18. 

Reliance on care of others as affect¬ 
ing contributory negligence see in¬ 
fra § 118, 

Reliance on skill in art, trade, or 
profession 

A person holding himself out to 
the world as skilled in any art, trade, 
or profession is primarily liable for 
any damage to people putting them¬ 
selves in his charge, since they are 
absolutely justified in relying on 
skill, art, arjd science which he holds 
himself out as possessing.—Cooper 
V. The Powder Puff, La.App., 184 So. 
693—Mixon v. Brechtel, La.App,, 174 
So. 283. 

12. Cal.—Poe v. Lawrence, 140 P.2d 
136, 60 CaLApp 2d 125. 

N.C. —Corpus Juris quoted ia Tysing- 


er V. Coble Dairy Products, 36 S. 
E.2d 246, 250, 225 N.C. 717—Corpus 
Juris quoted in Hobbs v. Queen 
City Coach Co., 34 S.E.2d 211, 217, 
225 N.C. 323—Corpus Juris cited in 
Reeves v, Staley, 18 S.B.2d 239, 
246, 220 N.C. 573—Corpus Juris 

quoted in James v. Carolina Coach 
Co., 178 S.E. 607, 609, 207 N.C. 742 
—Corpus Juris quoted in Shirley 
V. Ayers, 158 S.E. 840, 841, 201 N. 
C. 51. 

Pa.—^Corpus Juris quoted in Fritsch 
V. Atlantic Refining Co., 160 A. 
699, 700, 307 Pa. 71. 

Vt.—Johnson v. Cone, 28 A.2d 3S4, 
112 Vt. 459. 

45 C.J. P 705 note 19. 

13. XT.S.—State of North Dakota for 
Benefit of Workmen's Compensa¬ 
tion Fund of N. D. v. Great North¬ 
ern Ry. Co., C.C.A.N.D., 155 F.2d 
1005. 

Cal.—Bramble v. McEwan, 104 P.2d 
1054, 40 Cal.App.2d 400—Angelo 

V. Esau, 93 P.2d 205, 34 Cal.App.2d 
130. 

Mass.—Gagnon v. DiVittorio, 38 N.E. 

• 2d 629, 310 Mass. 475. 

N.H.—Himmel v. Finkelstein, 4 A.2d 
657, 90 N.H. 78. 

N.C.—C?orpus Juris cited in Plill v. 
Lopez, 45 S.E.2d 539, 542, 228 N.C. 
433—Corpus Juris quoted in Ty- 
singer v. Coble Dairy Products, 36 
S.E.2d 246, 250, 225 N.C. 717—Cor¬ 
pus Juris quoted in Hobbs v. Queen 
City Coach Co., 34 S.E.2d 211, 217. 
225 N.C. 323—Corpus Juris cited 
in Reeves v. Staley, 18 S.E.2d 239, 
246, 220 N.C. 573—'Corpus Juris 
quoted in James v, Carolina Coach 
Co- 178 S.E. 607, '609, 207 N.C. 742 
—Corpus Juris quoted in Shirley 
V. Ayers, 158 S.E. 840, 841, 201 N. 
C. 51. 

Ohio.—Closs V. Ball, 22 N.E.2d 141, 
60 Ohio App. 613. 

Pa.—Jefferson v. Young Men’s 
Christian Ass’n of Chester, 47 A. 
2d 653, 354 Pa. 563—Corpus Juris 
quoted in Fritsch v. Atlantic Re¬ 
fining Co.. 160 A. €99, 700, 307 Pa. 
71. 

Tenn.—Southern Ry. Co. v. Whaley, 
98 S.W.2d 1061, 170 Tenn. 668. 

Wis.—Butts V. Ward, 279 N.W. 6, 
227 Wis. 387, 116 A.L.R. 1441. 

46 C.J. p 705 note 20. 

“One has the right to rely upon the 

other acting in accordance with the 

rights of bpth.”—Gates v. Boston & 
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Maine R. R- 37 A.2d 474, 477, 93 N, 
H. 179. 

Compliance with law 

Ordinarily one is not negligent in 
assuming that others will not vio¬ 
late law. 

Ark.—Arkansas Power & Light Co. 
V. Boyd, 65 S.W.2d 919, 188 Ark.. 
254. 

Cal.—Huber v. Henry J. Kaiser Co., 
162 P.2d 693, 71 Cal.App.2d 278. 
Observance of operation of natural' 
laws 

A person has a right to assume 
that others will observe as a mini¬ 
mum the operation of well-known 
natural laws.—Blomberg v. Trupuk- 
ka, 299 N.W. 11, 210 Minn. 523. 

Presumption that others will not 
violate law is circumstance to be 
considered in determining negli¬ 
gence.—Cherney v, Simonis, 265 N. 

W. 203, 220 Wis. 339, followed in 2 65 
N.W. 206, 220 Wis. 346. 

Appropriate care as dependent upon 
what may be reasonably expect¬ 
ed 

Whether appropriate care at a par¬ 
ticular place and in stated circum¬ 
stances has been exercised, depends 
on what the injured person may have 
reasonably expected and relied on.— 
Missouri Pac. R. Co. v. Zolliecoffer, 
191 S.W.2d 587, 209 Ark. 559. 

14. N.H.—Himmel v. Finkelstein, 4 
A.2d '657, 90 N.H. 78. 

15. Minn.—Blomberg v. Trupukka,. 
299 N.W. 11, 210 Minn. 523. 

16. Ala.—Birmingham Electric Co.. 
V. Jones, 176 So. 203, 234 Ala. 590. 

Okl.—Eagle-Picher Mining- & Smelt¬ 
ing Co. V. Drinkwine, 141 P.2d 66, 
192 Okl. 662. 

One relying- on obseivance of or¬ 
dinance by another may not complain 
of its violation while he is guilty of 
negligence.—Holahan v. McGrew, 295, 
P. 1059, 111 CaLApp. 443. 

Violation of safety statutes 

(1) The presumption that others 
will exercise ordinary care does not 
relieve one from responsibility for 
injuries resulting from his violation 
of safety statutes whenever the in¬ 
juries, whether to third persons or- 
to plaintiffs, under the comparative 
negligence statute may be prevented 
by the exercise of ordinary care on 
the part of others.—Butts v. Ward, 
279 N.W*. 6, 227 Wig. 387. 116*A.L.R._ 

, 1441. 
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With respect to an infant, one may reasonably 
expect the infant to exercise that degree of care 
which a person of the same intelligence, capacity, 
discretion, and experience would naturally and or¬ 
dinarily use.i'^ 

§ 16. Customary Conduct or Methods 

a. In general 

b. Omission of Qustomary precautions 

c. Departure from customary methods 

a. In G-eneral 

The common usage of a business or occupation is a 
lest of care or negligence, and is a proper matter for 
consideration in determining whether or not sufficient 
care has been exercised in a particular case, at least 
■where the conduct in question is not inherently danger¬ 


ous; but customary methods or conduct do not furnls 
a test which is conclusive or controlling on the questioi 
and negligence may exist notwithstanding the condui 
pursued or the methods adopted were in accordance wit 
those customarily pursued or adopted. 

The common usage of a business or occupation i 
frequently stated to be a test of care or negligence i 
and, accordingly, conformity to custom or usage i 
very generally regarded as a matter proper for con 
sideration in determining whether or -not sufficien 
care has been exercised in a particular case i 
at least where the conduct in question is not inher 
ently dangerous.^o Such conformity may evei 
afford a sufficient basis for an inference that prope 
care was exercised,2i in the absence of any evideno 
tending to show that the custom did not involve rea 
sonable care,22 or unless the common experience o 

tom was binding on a person Is j 
question of habitual action by oni 
person on which another had th( 
right to rely in governing his owr 
course.—Illinois Central R. Co. v 
Maxwell, 167 S.W.2d 841, 292 Ky. 660 
20. Fla.—Sea Board Air Line R. Co 
V. Watson, 113 So. 716, 94 Fla. 571 
Mo.—CorpTis Juris cited iu Stein y 
Buckingham Realty Co., 60 S-W.2d 
712, 713. 

V. Mid-Conti¬ 
nent Petroleum Corporation, C.C.A 
Okl., 71 F2d 38, certiorari denied 
55 S.Ct. 82, 293 U.S. 571, 79 L.Ed 
670. 

Mass.—Corthell v. Great Atlantic & 
Pacific Tea Co., 196 N.E. 850, 291 
Mass. 242. 

Mo.—Corpus Juris cited in Stein v. 
Buckingham Realty Co., 60 S.W. 
2d 712, 713. 

N.H.—Galley v. Boston & M. R. R., 
42 A.2d 329, 93 N.H. 359. 159 A.L. 
R. 115. 

Tex.—Hubb Diggs Co. v. Bell, Com. 

App., 1 S,W.2d 675. 

Wis.—Sprecher v. Roberts, 248 N.W. 
795, 212 Wis. 69. 

45 C.J. p 70'6 note 26. 

Iteliauce on experience 

Person, In performing duties Inci¬ 
dent to employment, may rely on 
experience in respect to doing things 
which have become custom.—Mis¬ 
sissippi Power & Light Co. v. Sum¬ 
ner Gin Co., 127 So. 284, 156 Miss. 
830. 

Reasonableness of practice 

Where the inquiry is not as to a 
matter of common knowledge proof 
that the practice pursued is a pre¬ 
vailing one Is strong evidence of its 
reasonableness.—Dibble v. New 
York, etc., R. Co., 123 A, 124, 100 
Conn. 130. 

22. Minn.—^Welreter v. Great North¬ 
ern R. Co., 178 N.W. 887. 146 Minn. 
360. 

Va.—Virginia Stage Lines v. New¬ 
comb. 47 S.E.2d 446, 187 Va. 677. 

46 C.J. p 707 note 27. 


(2) The presumption that others 
will exercise ordinary care is not in¬ 
dulged when the degree of care re¬ 
quired is established by statute.— 
Butts V. Ward, supra. 

(3) Violation of statute as negli¬ 
gence generally see infra § 19. 

17. Ill,—Hartnett v. Boston Store, 
106 N.E. S37, 265 Ill. 331, L.R.A. 
1915C 460. 

45 C.J. p 705 note 21. 

18. U.S.—Metropolitan Coal Co. v. 
Howard, C.C.A.N.Y., 155 P,2d 780 
—Witiak V. Delaware & H. R. 
Corp„ D.C.Pa., 59 F.Supp. 1009, af¬ 
firmed, C.C.A., 153 F.2d 379. 

Ala.—corpus Juris cited in Alabama 
Power Co. v. Bryant, 146 So. 602, 
603, 226 Ala. 251. 

Cal.—Denman v. City of Pasadena, 
282 P. 820, 101 Cal.App. 769. 

La.—'Corpus Juils quotod in Ander¬ 
son V. London Guarantee & Acci¬ 
dent Co., App., 36 So.2d 741, 747— 
Corpus Juris quoted in O'Neill v. 
Hemenway, App., 3 So.2d 210, 213. 
Mo—Carlisle v. Tilghmon, 174 S. 
W.2d 798. 

N.Y.—Levy v. Cascades Operating 
Corporation, 27 N.Y.S.2d 268, 176 
Misc. 373, reversed on other 
grounds 32 N.Y.S.2d 341, 2'63 App. 
Div. S82, reversed on other grounds 
46 N.E.2d 343, 289 N.Y. 714. 

Tex.—Pound v. Popular Dry Goods 
Co., Civ.App., 139 S.W.2d 341. 

46 C.J. p 706 note 23. 

19. U.S.—Denning Warehouse Co. v. 
Widener, C.A.N.M., 172 P.2d 910— 
Brigham Young University v. Lil- 
lywhite, C.C.A.Utah, 118 P.2d 836, 
137 A.L.R. 698, certiorari denied 62 
S.Ct. 73, 314 U.S. 638, 86 L.Ed. 512 
—Empire Oil & Refining Co. v. 
Hoyt, C.C.A.Mich., 112 F.2d 356— 
Corpus Juris cited in Murphy v. 
American Barge Line Co., D.C.Pa., 
76 F.Supp. 276, 277. 

Cal.—Owen v. Rheem Mfg. Co., 187 
P.2d 785, 83 Cal.App.2d 42—Strong 
V. Chronicle Pub. Co., 93 P.2(i 649, 
34 Cal.App.2d 336, 


Idaho.—'Corpus Juris cite-d in Hansen 
V. Standard Oil Co. of California, 
44 P.2d 709, 713, 55 Idaho 483. 

La.—Corpus Juris quoted in Ander¬ 
son V. London Guarantee & Acc. 
■Co., App., 36 So.2d 741, 74 7—Cor¬ 
pus Juris quoted in O’Neill v. 
Hemenway, App., 3 So.2d 210, 213. 
Mo.—Zesch V. Abrasive Co. of Phil¬ 
adelphia, 183 S.W.2d 140, 353 Mo. 
558, 156 A.L.R. 469—Cameron v. 
Small, 182 S.W.2d 565—Corpus Ju¬ 
ris cited in Stein v. Buckingham 
Realty Co., GO S.W.2d 712, 713. 

Neb.—Tite v. Omaha Coliseum Cor¬ 
poration, 12 N.W.2d 90, 144 Neb. 
22, 149 A.L.R. 1164. 

N.H.—Hood V. City of Nashua, 13 A. 
2d 726, 91 N.H. 98—Bouley v. Tilo 
Roofing Co., 10 A.2d 219, 90 N.H. 
402. 

N.Y.—Radin v. State, 80 N.Y. S.2d 
189, 192 Misc. 247. 

Ohio.—Ault V. Hall, 164 N.E. 518, 119 
Ohio St. 422. '60 A.L.R. 128—Ribar- 
in V. Kessler, 70 N.E.2d 107, 78 
Ohio App. 289—Wiley v. Wharton, 
41 N.E.2d 255, 68 Ohio App. 345. 
Okl.—Corpus Juris cited in Bowring 
V. Denco Bus Lines, 162 P.2d 625, 
627, 196 Okl. 1. 

Or.—Corpus Juris cited in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
723, 149 Or. 126. 

Pa.—Fox V. Keystone Telephone Co., 
192 A. 116, 326 Pa. 420, 110 A.L.R. 
1182—Sweeney v. Blue Anchor 
Beverage Co., 189 A, 331, 325 Pa. 
216. 

Tenn.—Farrell Calhoun Co., for Use 
of Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Union Chevrolet 
Co., 113 S.W.2d 419, 21 Tenn.App. 
654. 

Tex.— Corpus Juris cited in Great 
Atlantic & Pacific Tea Co. v. Gar¬ 
ner, 170 S.W.2d 602, 605. 

45 C.J. p 706 note 24, p 1261 note 1 
[a]. 

Habitual action 

In the case of an alleged tort, the 
question whether a particular cus- ^ 
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the ordinary juror would enable him to determine, 
without evidence on the subject whether conformity 
to the custom was sufficient care.23 A fortiori, cus¬ 
tomary acts which aremsually performed in safety 
are not negligent per se,24 and, where a certain cus¬ 
tom or method had been followed for a considerable 
period of time without creating any danger or caus¬ 
ing any injury, conformity thereto may properly be 
regarded as reasonable care.25 

In a few cases the courts have considered that due 
care is established by showing that all precautions 


§ 16 

and safeguards customarily used in the conduct of 
a similar business or occupation or in a similar un¬ 
dertaking have been adopted,^® although this view 
cannot be carried to the extent of justifying a cus¬ 
tom which is so obviously dangerous to life and 
limb as to be at once recognized as such by all in¬ 
telligent persons.^’^ Customary methods or conduct 
do not, however, furnish a test which is conclusive 
or controlling on the question of negligence^^ or 
fix a standard by which negligence is to be gauged.^^ 
In view of the principles stated supra § 11, the 


23. Minn.—^Weireter v. Great North¬ 
ern R. Co., supra. 

45 C.J. P 707 note 28. 

railxire to show usual custom, on 
which to predicate negligence, will 
not destroy finding by jury of negli¬ 
gence, where acts charged as negli¬ 
gence are such that jury may deter¬ 
mine their character in light of oth¬ 
er evidence and common knowledge, 
irrespective of any custom.—Texas 
Co. V. Brown, Tex.Civ.App., 82 S.W. 
2d 1101, error dismissed. 

24. Cal.—Lawyer v. Los Angeles 
Pac. Co., 118 P. 237. 161 Cal. 53— 
Scott V. San Bernardino Valley 
Tract. Co., 93 P. 677, 152 Cal. 604. 

Waxing or oiling floors 
Tex.—Russell v. Liggett Drug Co., 
Civ.App., 153 S.W.2d 231, error re¬ 
fused. 

25. U.S.—Metropolitan Coal Co. v. 
Howard, C.C.A.N.Y.. 155 F.2d 780— 
The Richlieu, D.C.Md., 27 F.2d 960, 
modified on other grounds, C.C.A., 
Cornec v, Baltimore & O. R. Co., 48 
F.2d 497, certiorari denied Balti¬ 
more & O. R. Co. v. Cornec, 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 530. 

Ill.—Todd V. S. S. Kresge Co., 24 N- 
E.2d 899, 303 Ill.App. 89. 

Ky.—Illinois Central R. Co. v. Max¬ 
well, 167 S.W-2d 841, 292 Ky. 660. 
La.—O’Neill v. Hemenway, App., 3 
So.2d 210—Harris v. Yazoo & M. 
V. R. Co.. App., 183 So. 108. 

Mo.—^Womack v. Orr, 176 S.W. 2d 477, 
352 Mo. 113—McClaren v. G. S. 
Robins & Co„ 162 S.W.2d 856, 349 
Mo. 653—Walser • v. Kuhlmann, 
App., 176 S.W.2d '658—Bruce v. 
Baer. App., 76 S.W.2d 423. 

Pa.—Neidlinger v. Haines, Com.Pl., 
5 Sch.Reg. 51. 

45 C.J. p 707 note 30. 

Construction and maintenance of 
building 

Md.—Long V. Joestleifi, 66 A.2d 407. 
Construction of floor 
Mo.—Schmoll V. National Shirt 
Shops of Mo., 193 S.W.2d 605, 364 
Mo. 1164. 

Construction of steps becoming slip¬ 
pery when wet 

N.H.—Berquist v. P. W. Wool worth 
Co., 21 A.2d 169, 91 N.H. 428, opin¬ 


ion adhered to 21 A.2d 726, 91 N.H. 
428. 

Pailxire to provide hand rails on in¬ 
side steps 

Mo.—Stoll v. First Nat. Bank, 132 
S.W.2d 676, 234 Mo.App. 364. 

Swinging doors 

Colo.—Home Public Market v. New- 
rock, 142 P.2d 272, 111 Colo. 428. 

Waxed or polished floor 

Mass.—Kay v. Audet, 28 N.E.2d 462, 
306 Mass. 337. 

N.C.—Harris v. Montgomery Ward &. 
Co., 53 S.E.2d 536, 230 N.C. 485— 
Barnes v. Hotel O. Henry Corp., 
51 S.E.2d 180, 229 N.C. 730. 

26. Pa.—Corpus Juris quoted in 
MacDougall v. Pennsylvania Pow¬ 
er & Light Co., 166 A. 589, 592, 311, 
Pa. 387. 

45 C.J. p 707 note 31. 

27. Pa.—Corpus Juris quoted in 
MacDougall v. Pennsylvania Pow¬ 
er & Light Co.. 16'6 A. 589, 692, 311 
Pa. 387. 

Wis.—Bandekow v. Chicago, etc., R. 
Co., 117 N.W. 812, 136 Wis. 341. 

45 C.J. p 707 note 32. 

28. U.S,—^Denning Warehouse Co. v. 
Widener, C.A.N.M., 172 F.2d 910— 

‘ U. S. Radiator Corporation v. Hen¬ 
derson, C.C.A.C 0 I 0 ., 68 F.2d 87, re¬ 
hearing denied 68 F,2d 733, cer¬ 
tiorari denied 54 S.Ct. 860, 292 U. 
S. 650, 78 L.Ed. 1500. 

Cal.—Strong v. Chronicle Pub. Co., 
93 P.2d 649, 34 Cal.App.2d 335. 

Idaho.—Corpus Juris cited in Han¬ 
sen V. Standard Oil Co. of Califor¬ 
nia. 44 P.2d 709, 713, 65 Idaho 483. 

Iowa.—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

Mass.—Corthell v. Great Atlantic & 
Pacific Tea Co., 196 N.B. 850, 291 
Mass, 242. 

Mo.—Zesch V. Abrasive Co. of Phil¬ 
adelphia, 183 S.W.2d 140, 353 Mo. 
658, 156 A.L.R. 469—Cameron v. 
Small, 182 S.W.2d 665, 

Neb,—Tite v. Omaha Coliseum Cor¬ 
poration, 12 N.AV.2d 90, 144 Neb. 
22, 149 A.L.R. 1164. 

N.H.—Calley v. Boston & M. R. R., 
42 A.2d 329. 93 N.H. 359, 159 A.L, 
R. 115—^Hood V- City of Nashua, 
13 A.2d 726, 91 N.H. 98—Bouley v. 
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Tilo Roofing Co., 10 A.2d 219, 90 
N.H. 402. 

N.Y.—Saglimbeni v. West End 
Brewing Co.. 80 N.Y.S.2d 635. 274 
App.Div. 201—Radin v. State, 80 N. 
Y.S.2d 189, 192 Misc. 247—Levy v. 
Cascades Operating Corporation, 27 
N.Y.S.2d 258, 176 Misc. 373, re¬ 
versed on other grounds 32 N.Y. 
S.2d 341, 263 App.Div. 882, reversed 
on other grounds 4 6 N.E.2d 343, 
289 N.Y. 714—Rothstein v. Mon- 
ette, 17 N.Y.S.2d 3'69. 

Ohio.—Ault V. Hall. 164 N.E. 518, 119 
Ohio St. 422, 60 A.L R, 128—Ribar- 
in V. Kessler, 70 N.E.2d 107, 78 
Ohio App. 289—Wiley v. Wharton, 
41 N.E.2d 255. 68 Ohio App. 345. 
Okl.—Corpus Juris cited in Bowring 

V. Denco Bus Lines, 162 P.2d 525, 
527. 196 Okl. 1. 

Or.—Corpus Juris quoted In Hise v. 
City of North Bend, 6 P.2d 30, 36, 
138 Or. 150. 

Pa.—Maize v. Atlantic Refining Co., 
41 A.2d 850, 352 Pa. 51, 160 A.L.R. 
449—^Corpus Juris quoted in Mac¬ 
Dougall V. Pennsylvania Power & 
Light Co., 166 A. 589, 592, 311 Pa. 
387—Hartman v. Miller. 17 A.2d 
652, 143 Pa.Super. 143. 

Tenn.—Smith v. Roane-Anderson Co., 
App., 207 S.W.2d 353. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Garner, Civ.App., 170 S.W.2d 
502, error refused—El Paso Elec¬ 
tric Co. V. Barker, Civ.App,, 116 S. 

W. 2d 433, reversed on other 
grounds 137 S.W.2d 17, 134 Tex. 
496—Texas Coca-Cola Bottling Co. 
V. Kubena, Civ.App., 109 S.W. 2d 
1098. 

Va.—Virginia Stage Lines v, New¬ 
comb. 47 S.E.2d 446, 187 Va. 677. 
Wis.—Sprecher v. Roberts, 248 N.W. 

796, 212 Wis. 69. 

45 C.J. P 707 note 33. 

29. U.S,—Brigham Young Universi¬ 
ty V. Lilly white, C.C.A.Utah, 118 F. 
2d 836, 137 A.L.R. 598, certiorari 
denied 62 S.Ct. 73. 314 U.S. 638, 8‘6 
L.Ed. 512. 

Cal.—Strong v. Chronicle Pub. Co., 
93 P.2d 649. 34 Cal.App.2d 335— 
Owen V. Rheem Mfg. Co., 187 P.2d 
785, 83 Cal.App.2d 42. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 2 Terry 138, 
138 A.L.R. 704. 
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standard of due care is such care as a prudent per¬ 
son would exercise under the circumstances of the 
particular case,30 and conformity to customary or 
usual conduct or methods cannot amount to more 
than a circumstance to be considered together with 
other circumstances of the case in determining 
whether due care has been exercised.^^ 

If the conduct pursued or the methods adopted in 
the particular case do not measure up to the ordi¬ 


65 C.J.S, 

nary care which would be exercised by a prudent 
person under the circumstances, negligence may be 
found to exist notwithstanding such conduct or 
methods were in accordance with those customarily 
pursued or adopted.^^ The reason is that the usual 
mode of doing a particular thing may involve a lack 
of proper care,^^ and usage cannot avail to estab¬ 
lish as safe in law that which is dangerous in fact 
nor may a lack of due care be excused because of 


Ga.—Georg-ia-Alabama Coca - Cola 
Bottling Co. V. White, 191 S.E. 265, 
55 Ga.App. 706. 

Idaho.—Albrethson v. Carey Val. 
Beservoir Co., 186 P.2d 853, 67 

Idaho 529. 

Iowa.—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

Mo.—Zesch V. Abrasive Co. of Phil¬ 
adelphia, 183 S.W.2d 140, 353 Mo. 
558, 156 A.L.R. 469. 

Ivr.H.—Bouley v. Tilo Roofing Co., 10 
A.2d 219, 90 N.H. 402. 

Ohio.—Ribarin v. Kessler, 70 N.E.2d 
107, 78 Ohio App. 289—^Wiley v. 
Wharton, 41 N.E.2d 255, 68 Ohio 
App. 345. 

Or.—Corpus Juris q.uoted lu Hise v. 
City of North Bend, 6 P.2d 30, 35. 
138 Or. 150. 

Pa.—Corpus Juris quoted iu Mac- 
Dougall V. Pennsylvania Power & 
Light Co., 166 A. 589, 692, 311 Pa. 
387. 

45 C.J. P 707 note 34. 

30. Idaho.—Albrethson v. Carey 
Val. Reservoir Co., 186 P.2d 853, 
67 Idaho 529. 

Or.—Corpus Juris quoted iu Hise v. 
City of North Bend, 6 P.2d SO, 35, 
138 Or. 150. 

Pa.— Corpus Juris quoted iu Mac- 
Dougall V. Pennsylvania Power & 
Light Co., 1'66 A. 589, 692, 311 Pa. 
387. 

45 C.J. p 708 note 35. 

Standard of reasonable prudence 
‘What usually is done may be evi¬ 
dence of what ought to be done, but 
what ought to be done is fixed by a 
standard of reasonable prudence, 
whether it usually is complied with 
or not.” 

XJ.S.—Empire Oil & Refining Co. v. 
Hoyt, C.C.A.Mich., 112 F.2d 356— 
The Richelieu, D.C.Md., 27 P.2d 960, 
modified on other grounds, Cornec 
V. Baltimore & O. R. Co., C.C.A., 48 
F.2d 497, certiorari denied Balti¬ 
more & O. R. Co. V. Cornec, 52 S. 
Ct. 9, 284 U.S. 621, 76 L.Ed. 530. 
D.C.—Hellweg v. Chesapeake & Poto¬ 
mac Telephone Co., 110 P.2d 546, 
71 App.D.C. 346. 

Fla.—^Atlantic Coast Line R. Co. v. 

Webb, 150 So. 741. 112 Fla. 449. 
Iowa.—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

Kan.—Walker v. Colgate-Palmolive- 


Peet Co., 139 P.2d 157, 157 Kan. 
170. 

Neb.—Tite v. Omaha Coliseum Cor¬ 
poration, 12 N.W.2d 90, 144 Neb. 
22, 149 A.L.R. 1164. 

Pa-—Lavelle v. Grace, 34 A.2d 498. 
348 Pa. 175, 150 A.L.R. 366—Diehl 

V. Fidelity Philadelphia Trust Co., 
49 A.2d 190, 159 Pa.Super. 513. 

Tex.—El Paso Electric Co. v. Barker, 
Civ.App., 116 S.W.2d 433, reversed 
on other grounds 137 S.W.2d 17, 
134 Tex. 496. 

45 C.J. p 70S note 35. 

31. Del.—State, to Use of Hender¬ 
son, V. Clark, 20 A.2d 127, 2 Terry 
138, 138 A.L.R. 704. 

Iowa.—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

N.T,—Levy v. Cascades Operating 
, Corporation, 27 N.Y.S.2d 258, 176 
Misc. 373, reversed on other 
grounds 32 N.Y-S.2d 341, 263 App. 
Div. 882, reversed on other grounds 
46 N.E.2d 343, 289 N.Y. 714. 

Or.—'Corpus Juris quoted in Hise v. 
City of North Berid, 6 P.2d 30, 35, 
,138 Or. 150. 

Pa.—Maize v. Atlantic Refining Co., 
41 A.2d 850, 352 Pa. 61, 160 A.L.R. 
449—Corpus Juris quoted in Mac- 
Douffall V. Pennsylvania Power & 
Light Co., 1'66 A. 689, 592, 311 Pa. 
387—Hartman v. Miller, 17 A.2d 
652, 143 Pa.Super. 143. 

Tex.—Corpus Juris cited in Great At¬ 
lantic & Pacific Tea Co. v. Garner, 
170 S.W.2d 502, 605—El Paso Elec¬ 
tric Co. V. Barker, Civ.App., 116 S. 

W. 2d 433, reversed on other 
grounds 137 S.W.2d 17, 134 Tex. 
496. 

46 C.J. p 708 note 36. 

32. U.S.—The Richelieu, D.C.Md., 27 

F.2d 960, modified on other 

grounds Cornec v. Baltimore & O- | 
R. Co., C.C.A., 48 F.2d 497, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Cornec, 52 S.Ct. 9, 284 U.S. 
621, 76 L.Ed. 630—Corpus Juric 
cited iu Murphy v. American Barge 
Line Co., D.C.Pa., 76 F.Supp. 276, 
277—Witiak v. Delaware Sc H. R. 
Corp., D.C.Pa., 59 F.Supp. 1009, af¬ 
firmed, C.C.A., 153 P.2d 379. 

Cal.—Owen v. Rheem Mfg. Co., 187 
P.2d 785, 83 Cal.App.2d 42—Scott 
V. George A. Fuller Co., 107 P.2d 
55, 41 Cal.App.2d 501—^Wolfsen v. 
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, Wheeler, 19 P.2d 1004, 130 Cal.Ann 

I 475. 

Iowa.—Corpus Juris cited in Jackson 
V. Chicago, M., St. P., & P. R. Co., 
30 N.W.2d 97, 103, 236 Iowa I 253 ! 

Mo.—Grosvener v. New York Cent. 
R. Co., 123 S.W.2d 173, 343 Mo. 611 
—Olds V. St- Louis Nat. Baseball 
Club, App., 119 S.W.2d 1000. 

Neb.—Tite v. Omaha Coliseum Cor¬ 
poration, 12 N.W.2d 90, 144 Neb. 
22, 149 A.L.R. 1164. 

N.Y.—Saglimbeni v. West End Brew¬ 
ing Co., 80 N.Y.S.2d 635, 274 App. 
Div. 201. 

Okl.—^Corpus Juris cited in Bowring 
V. Denco Bus Lines, 162 P.2d 525, 
527, 190 Okl. 1. 

Tenn.—Corhmercial Club v. Epper¬ 
son, 15 Tenn.App. 649. 

Tex.—Corpus Juris cited in Great 
Atlantic & Pacific Tea Co. v. Gar¬ 
ner, 170 S.W.2d 502, 505. 

45 C.J. p 70S note 37. 

Depositing building material on 
pre33aises 

N.H.’—Bouley v. Tilo Roofing Co., 10 
A.2d 219, 90 N.H. 402. 

33. Mass.—Corthell v. Great Atlan¬ 
tic & Pacific Tea Co., 196 N.E. 850. 
291 Mass. 242. 

Tenn.—Smith v. Fisher, 11 Tenn.App. 
273. 

Tex.—Corpus Juris cited In Great 
Atlantic & Pacific Tea Co. v. Gar- 
nei^, 170 S.W.2d 502, 505. 

45 C.J. P 708 note 38. 

Waxing and polishing floor 

Tenn.‘—Commercial Club v. Epper¬ 
son, 15 Tenn.App. 649. 

34. Del.—State, to Use of Hender¬ 
son, V. Clark, 20 A.2d 127, 2 Terry 
138, 138 A.L.R. 704. 

Iowa.—'Corpus Juris cited in Jackson 
V. Chicago, M., St. P., & P. R. Co., 
30 N.W.2d 97, 103, 238 Iowa 1253. 

Ky.—Illinois Central R. Co. v. Max¬ 
well, 167 S.W.2d 841, 292 Ky. '660— 
Corpus Juris cited in Daniel’s 
Adm’r v. Hoofnel, 155 S.W.2d 469, 
473, 287 Ky. 834. 

Mich.—Steggall v. W. T. Knepp & 
Co., 217 N.W. 16, 241 Mich. 260. 

Mo.—^Zesch V. Abrasive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 353 Mo. 
658, 156 A.L.R. 469—Carlisle v. 

Tilghmon, 174 S.W.2d 798. 

Ohio.—Ault V. Hall, 164 N.E. 518, 119 
Ohio St. 422, 60 A.L.R. 128—Rib¬ 
arin V. Kessler, 70 N.E.2d 107, 78 
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the fact that carelessness is customary at the place 
at which, or in connection with the occupation or 
undertaking in which, the injury occurred,par¬ 
ticularly where such custom is contrary to a statute 
or ordinance.26 So, also, the circumstances of a 
particular situation may be such as to call for more 
vigilance and caution than might ordinarily be re¬ 
garded as sufficients'^ 

In many cases conformity to custom has been 
held not to be a circumstance tending to show ab¬ 
sence of negligence,S8 especially where the custom 
itself is clearly a careless or dangerous one,ss or 
where the act in question is not performed under 
fixed conditions to which a general custom can be 
deemed applicable. 

Defendanfs own custom, as distinguished from 
general custom, is not a proper matter for consider- 

Ohio App. 289—Wiley v. Wharton, 

41 N.E.2d 255, 68 Ohio App. 345. 

Pa.—Lavelle v. Grace, 34 A.2d 498. 

348 Pa. 175, 150 A.L.R. 366—Mac- 
Dougall V. Pennsylvania Power & 

Light Co., 166 A. 589, 311 Pa. 387. 

45 C.J. P 708 note 39. 

.35. U.S.—Worcester v. Pure Torpe¬ 
do Co., C.C.A.I11., 127 F.2d 945— 

Elkton Auto Sales Corporation of 
State of Maryland, to Use of Fer¬ 
ry, C.C.A.Md., 53 F.2d 8—American 
Coal Co. of Allegany County v. De 
Wese, C.C.A.W.Va., 30 F.2d 349. 

Cal.—Mehollin v. Ysuchiyama, 77 P. 

2d 855, 11 Cal.2d 53—Owen v. 

Rheem Mfg, Co., 187 P.2d 785, 83 
Cal.App.2d 42—Hallinan v. Prindle, 

62 P.2d 1075. 17 Cal.App.2d 656. 

Del.—State, to Use of Henderson, v. 

Clark, 20 A.2d 127, 2 Terry 138, 138 
A.L.R. 704. 

Fla.—Atlantic Coast Line R. Co. v. 

Webb, 150 So. 741, 112 Fla. 449. 

Iowa.— Corpus Juris cited in Jackson 
V. Chicago, M., St. P., & P. R. Co., 

30 N.W.2d 97, 103, 238 Iowa 1253 
—Langner v. Caviness, 28 N.W.2d 
421, 238 Iowa 774, 172 A.L.R. 1135. 

Ky.—Clark’s Adm’r v. Kentucky 
Utilities Co„ 158 S.W.2d 134, 289 
Ky. 225. 

Minn.—Bimberg v. Northern Pac. Ry. 

Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 65 S. 

Ct. 87, 323 U.S. 752, 89 L.Ed. 602. 

45 C.J. p 709 note 40. 

Manufacture or bottling of carbonat¬ 
ed beverages 

Ga.—Georgia - Alabama Coca - Cola 
Bottling Co. V. White, 191 S.E. 2'65, 

56 Ga.App. 706. 

N.C.—Grant v. Graham Chero-Cola 
Bottling Co., 97 S.E. 27, 176 N.C. 

256, 4 A.L.R, 1090. 

45 C.J. p 709 note 40 [d]. 

Jintranceway 

Mo. — Cameron v. Small, App., 176 S. 


ation in determining whether his conduct or meth¬ 
ods were negligent,since a lack of due care is not 
to be excused because the person charged therewith 
has become accustomed to carelessness in the per¬ 
formance of his duties.^2 

h. Omission of Customary Precautions 

The omission of usual and customary precautions may 
be a matter proper for consideration in determining 
whether or not conduct was negligent, but it is not con¬ 
clusive. 

The omission of usual and customary precautions 
may be a matter proper for consideration in deter¬ 
mining whether or not conduct was negligent,^^ for, 
while ordinary prudence may require more precau¬ 
tion than is customary under similar circumstances 
or in a similar business or occupation, it can hardly 
require less, and hence a lack of such precaution 
may fairly be regarded as negligence.One who 

V. Tuttle, 116 P.2d 402, 405, 100 
Utah 476, 135 A.L.R. 1399. 

45 C.J. P 709 note 4'6. 

43. Cal.—Owen v. Rheem Mfg. Co., 
187 P.2d 785, 83 Cal.App.2d 42. 

Mo.—Corpus Juris cited in Asbury 
V. Fidelity Nat. Bank & Trust Co., 
100 S.W.2d 945. 949, 231 Mo.App. 
437—'Corpus Juris cited in Tuttle 

V. Kline’s, Inc., 89 S.W.2d 676, 679, 
230 Mo.App. 230. 

45 C.J. p 710 note 47. 

44. Mo.—Page V. Unterreinter, App., 
106 S.W.2d 528. 

Pa.—Brosko v. Hetherington, 16 Pa. 

Dist. & Co. 761, 22 Del.Co. 311. 

Tex.—Hubb Diggs Co. v. Bell, Com. 

App., 1 S.W.2d 575. 

45 C.J. p 710 note 49. 

Requisites of custom 

(1) A custom, the failure to ob¬ 
serve which will constitute negli¬ 
gence, must be certain, uniform, and 
invariable, and must also be no¬ 
torious and known to all persons of 
intelligence having to do with the 
subject to which it relates, 

Ky.— Corpus Juris quoted in Illinois 

Central R. Co. v. Maxwell, 167 S. 

W. 2d 841, 844. 292 Ky. 660. 

Mich.—Fogarty v. Michigan Cent. R. 

Co., 147 N.W. 607, 180 Mich. 422. 

(2) To be controlling on, or effec¬ 
tive in appraising, conduct of a per¬ 
son, evidence of custom and usage 
must relate to the particular trade, 
business, or profession in which such 
person was engaged, unless it be 
shown that he had knowledge of such 
Custom and usage.—^Bosjnak v. Su¬ 
perior Sheet Steel Co., 62 N.B.2d 306, 
145 Ohio St. 538. 

(3) Where custom is not general, 
but is limited in territorial scope, it 
must be shown to prevail in vicinity 
where alleged negligence occurred.—■ 
Sprecher v. Roberts, 248 N.W. 795, 
212 Wis. 69. 


W.2d 177, affirmed, Sup., 182 S.W. 
2d 565. 

38. Iowa.—^Langner v. Caviness, 2i 
N.W.2d 421, 238 Iowa 774, 172 A. 
L.R 1135. 

Violation of statute or ordinance 
generally see infra § 19. 

Statute doing away with controlling 
effect of custom 

The statute prescribing the duty 
of those who erect scaffolds for use 
in repairing or altering any building 
or other structure does away with 
the controlling effect of custom in¬ 
dulged by common law.—Cities Serv¬ 
ice Oil Co. V. Jamison, 117 P.2d 776, 
189 Okl. 445. 

37. U.S.—Grand Trunk R. Co. v. 

Richardson, Vt, 91 U.S. 454, 23 L. 
Ed. 366. 

33. Conn.—Olesen v. Beckanstin, 107 
A. 514. 93 Conn. 614. 

45 C.J. p 709 note 42. 

39. Conn.—Olesen v. Beckanstin, su¬ 
pra. 

Wash.—Ilwaco R., etc., Co. v. Hed¬ 
rick, 25 P. 335, 1 Wash. 446, 22 Am. 
S.R. 169. 

40. Me.—Pulsifer v. Berry, 3^ A. 

986, 87 Me. 405. ’ 

45 C.J. p 709 note 44. 

41. Iowa.— Corpus Juris cited in 
Jackson v. Chicago, M., St. P., & P. 
R. Co., 30 N.W.2d 97, 103, 238 Iowa 
1253. 

Utah.—Corpus Juris cited in Caperon 
V. Tuttle, 116 P.2d 402, 405, 100 
Utah 476, 135 A.L.R. 1399. 

45 C.J. P 709 note 45. 

Violation of own rules see infra § 22. 

42. Del.—State, to Use of Hender¬ 
son, V. Clark, 20 A.2d 127, 2 Terry 
138, 138 A.L.R, 704. 

Neb.:—^Webb v. Platte Valley Public 
Power & Irr. Dist., 18 N.W.2d 663, 
146 Neb. 61. 

Utah.—Corpus Juris cited in Caperon 

407 



NEGLIGENCE 


65 C.J.S, 


§ 16 

out of a considerate regard for the safety of oth¬ 
ers customarily exercises a higher degree of care 
than the law requires should not, however, be pen¬ 
alized for failure to use this higher degree of care 
on a particular occasion.^® 

c. Departure from Customary Methods 

Departure from customary methods does not neces¬ 
sarily show negligence, although it may be a proper 
matter for consideration in determining whether due care 
was exercised. 

The mere fact that a particular thing is done in a 
manner different from that in which it is customa¬ 
rily done does not show negligence in the absence 
of any fact showing that the mannner in which the 
act is done is dangerous,^^ although it may be a 
matter proper for consideration in determining 
whether due care has been exercised.^'^ 


§ 17. Acts in Emergencies 

a. In general 

b. Peril of person sought to be charged 

c. Danger to property 

d. Lack of any time for thought 

e. Responsibility for emergency 

a. In General 

One confronted with a sudden emergency is not held 
to the same accuracy of Judgment as would be required 
of him if he had time for deliberation; and if he exer- 
cises such care as an ordinarily prudent man would 
exercise when confronted by a like emergency he is not 
liable for an injury which has resulted from his conduct. 
The arising of an emergency does not, however, relieve 
one from the obligation of exercising ordinary care. 

Where one is confronted with a sudden emergen¬ 
cy, without sufficient time to determine with cer¬ 
tainty the best course to pursue, he is not held to the 
same accuracy of judgment as would be required 
of him if he had time for deliberation.^^ Accord- 


<4) City’s practice of keeping- man 
In engine room on its vessels while 
fires were on does not establish gen¬ 
eral custom.—Petition of Highlands 
Hav. Corporation, C-C.A.N.Y., 29 F. 
2d 37. 

(5) It has been said, however, that 
the rule that a custom must be well 
established and uniform in order to 
charge a person with knowledge of 
its effects is applicable only where 
a party is sought to be held to have 
contracted with reference to a cus¬ 
tom, and does not apply in negli¬ 
gence cases.—New Orleans & N. E. 
R. Co. V. Benson, 183 So. 605, 183 
Miss. 171. 

45. Pa.—Fagan v. Williamsport 
Lodge No. 145 of Loyal Order of 
Moose, 64 A.2d 805, 361 Pa. 446. 

46. Pa.—Peterson v. Feltenberger, 
156 A. 621, 102 Pa.Super. '6. 

45 C.J. p 710 note 50. 

Construction of floor 

N.J.—Kelly v. Loft, Inc., 11 A.2d 68, 
124 N.J.Law 135. 

47. Mo.—Corpus Juris cited in Tut¬ 
tle V. Kline's, Inc., 89 S.W.2d 676, 
679, 230 Mo.App. 230. 

N.Y,—Hart v. State, 78 N.Y.S.2d 734, 
192 Misc. 492. 

46 C.J. p 710 note 51. 

Leaving* carton in aisle between 
counters in store 

U.S.—Phillips V. Montgomery Ward 
& Co., C.C.A.Miss., 125 F.2d 248. 

48. U.S.—Peck v. U. S., C.A.Colo., 
172 F.2d 336— Corpus Juris cited 
in Horton Motor Lines v. Currie, 
C.C.A.Va., 92 F.2d 164—Wabash 
Ry. Co. V. Walczak, C.C.A.Mich., 49 
F.2d 763—Ifiataoka v. May Depart¬ 
ment Stores Co., D.C.Cal., 28 F, 
Supp 3, reversed on other grounds, 
C.C.A., Takashi Kataoka v. May 
Department Stores Co., 116 F.2d 


I 621, certiorari denied May Depart¬ 
ment Stores Co. v. Takashi Katao¬ 
ka. 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

Ala.-—Green v. City of Birmingham, 
4 So.2d 394, 241 Ala. 684—<?orpus 
Juris cited in Clark v. Farmer, 159 
So. 47, 50, 229 Ala. 596—Corpus 
Juris cited in Faulkner v. Gil¬ 
christ, 143 So. 803, 805; 225 Ala. 
391. 

Cal.—Gamalia v. Badillo, 128 P.2d 
184, 53 Cal.App.2d 375—Staples v. 
L. W. Blinn Lumber Co., 275 P. 
813, 97 CaLApp. 387, 

Fla.—Hull V. Laine, 173 So. 701, 127 
Fla. 433—Cook v. Lewis K. Lig¬ 
gett Co., 173 So. 159, 127 Fla. 369. 

Ga.—Doyle v. Dyer, 48 S.E.2d 48S, 77 
Ga.App. 266—Savannah Electric & 
Power Co. v. Russo, 31 S.E.2d 87, 
71 Ga.App. 397—Scott v. Torrance, 
25 S.E.2d 120, 69 Ga.App. 309—} 
Morrow v. Southeastern Stages, 22 
S.E.2d 336, 68 Ga.App. 142—Boze¬ 
man V. Blue’s Truck Line, 7 S.E.2d 
412, 62 Ga.App. 7—Carpus Juris 
cited In Chitwood v. Stoner, 4 S.E. 
2d <605, 608, 60 Ga.App. 599—Cen¬ 
tral of Georgia Ry. Co. v. Barnes, 
167 S.E. 217, 46 Ga.App. 158—Coch¬ 
ran V. Kendrick, 158 S.E. 67, 43 Ga. 
App. 135. 

Ind.—Gamble v. Lewis, 85 N.E.2d 
629. 

Iowa.—Corpus Juris quoted In Mc¬ 
Kee ver V. Batcheler, 267 M.W. 667, 
568, 219 Iowa 93. 

Ky.—Remmers’ Ex'r y. Mayhugh, 197 
S.W.2d 450, 303 Ky. 366—Corpus 
Juris cited In Edmiston v. Robin¬ 
son, 168 S.W.2d 740, 742, 293 Ky. 
273—Pennington's Adm'r v. , Pure 
Milk Co., 130 S.W.2d 24, 279 Ky. 
235—Corpus Juris cited in Chesa^ 
peake & O. Ry. Co. v. Harrell’s 
Adm'r, 81 S.W.2d 10, 13, 258 Ky. 
650—Corpus Juris cited in Louis¬ 
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ville & N. R. Co. V. Henry’s Adm’r^ 
66 S.W.2d 818, 819, 252 Ky. 278. 

La.—Muse v. Chambley, App., 16 So. 
2d 276—Lofton v. Cottingham, 

App., 172 So. 377—Jimes v. Fideli¬ 
ty & Casualty Co. .of New York, 
App., 163 So. 421—Downey v. Ditt- 
mer, App., 15l So. 653—Rosen v. 
Lloveras, App., 148 So. 734—Mar¬ 
tin V. Cazedessus, 130 So. 129, 14 
La.App. 520. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 662, modified on oth¬ 
er grounds and rehearing denied 
244 N.W. 155, 257 Mich. 662. 

Minn.—Nees v. Minneapolis St. Ry. 
Co., Ii6 N.W.2d 758, 218 Minn. 632. 

Miss.—Corpus Juris cited in Mis¬ 
sissippi Cent. R. Co. V. Aultman, 
160 So. 737, 740, 173 Miss. 622, ap¬ 
peal dismissed 56 S.Ct, 108, 296 U. 
S. 637, 80 L.Ed. 382. 

Mo.—Bright v. Wheelock, 20 S.W.2d 
684, 323 Mo. 840, 66 A.L.R. 263— 
Corpus Juris cited in Higgins v. 
Terminal R. Ass’n of St. Louis, 97 
S.W.2d 892, 895, 231 Mo.App, 837— 
Williams v. Excavating & Founda- 
tion Co., 93 S.W.2d 123, 230 Mo. 
App. 973— Corpus Juris cited in 
Mayne v. May Stern Furniture 
Co., App., 21 S.W.2d 211, 213. 

Mont.—Sullivan v. City of Butte, 167' 
P.2d 479, 117 Mont 215. 

N.C.—Sparks v. Willis, 44 S.E.2d 343, 
228 N.C. 25—Hoke v. Atlantic 
Greyhound Corp., 42 'S.E.2d 693, 
227 N.C. 412—Beck v. Hooks, 10 S. 
E.2d 608, 218 N.C. 105—Ingle v. „ 
Cassady, 181 S.E. 562, 208 N.C. 497. 

Or.—^Davls v. Underdahl, 13 P.2d 362, 
140 Or. 242. 

Pa.—Rhoads v. Central Taxicab & 
Transfer Co., 12 Pa.Dist. & Co. 647, 
21 Berks Co. 230—Pritchard v. 
Philadelphia Suburban Transp. Co., 
Com.Pl., 32 Del.Co. 383—Cotterman 
V. Hughes, Com.Pl., 23 Erie Co. 34i 
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ingly, if he exercises such care as an ordinarily pru- resulted from his conduct,<9 even though another 
dent man would exercise when confronted by a like' course of conduct would have been more judicious,50 
emergency, he is not liable for an injury which has or even though another course of conduct would 


_Schutzer v. Edward Smith Coal 

& Ice Co., Com.Pl., 48 Lack.Jur. 17 

_Sillies V. American Stores Co., 

Com.Pl., 31 North.Co. 79, affirmed 
53 A.2d 610, 357 Pa. 176. 

Tenn.—^Corpus Juris q.uoted in Hatch 

V. Brinkley, 80 S.W.2d 838, 842, 

169 Tenn. 17. 

Tex.—Jones v. Mcllveene, Civ.App., 
105 S.W.2d 503, error dismissed. 
Utah.—Corpus Juris <iuoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 185, 
79 Utah 256. 

yt. —French v. Nelson, 17 A.2d 323, 
111 Vt. 386. 

Ya.—Jones v. Hanbury, 164 S.E. 645, 
158 Va. 842. 

45 C.J. P 710 note 55. 

Static physical condition 

Emergency such as will relieve 
one of duty of adopting what subse¬ 
quently may appear better method 
of meeting it may arise from exist¬ 
ence of a static physical condition. 
Mich.—De Forest v. Soules, 270 N. 

W. 785, 278 Mich. 557—^Walker v. 
Rebeuhr, 237 N.W. 389, 255 Mich. 
204. 

Wis.—Mellor v. Heggaton, 23i6 N.W. 
558. 205 Wis. 42. 

49 - U.S.—Hercules Powder Co. v. 
Crawford, C.C.A.Mo., 163 P.2d 968 
—Peterson v. Baltimore & O. R. 
Co., D.C.Pa., 73 F.Supp. 597—Ka- 
taoka V. May Department Stores 
Co.. D.C.Cal., 28 F.Supp. 3, re¬ 
versed on other grounds, C.C.A., 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 115 E.2d 521, cer¬ 
tiorari denied May Department 
Stores Co. v. Takashi Kataoka, 61 
S.Ct. 739, 312 U.S. 700, 85 L.Ed. 
1134. 

Ala.^—Corpus Juris citeii in Clark v. 
Farmer, 159 So. 47, 50, 229 Ala. 
596. 

Cal.—Mast v. Claxton, 290 P. 48, 107 
Cal.App. 59. 

Colo.—Denver-Los Angeles Trucking 
Co. V. Ward, 164 P.2d 730, 114 Colo. 
348. 

Ga.—Doyle v. Dyer, 48 S.E.2d 488, 77 
Ga.App. 266—Morrow v. Southeast¬ 
ern Stages, 22 S.E.2d 336, 68 Ga. 
App. 142. 

Idaho.—Stuart v. McVey, 87 P.2d 
446, 59 Idaho 740. 

Ill.—Rzeszewski v. Barth, 58 N.E.2d 
269, 3,24 Ill.App. 345. 

Ind.—^Corpus Juris quoted in Gam¬ 
ble V. Lewis, 85 N.E.2d 629, 634— 
Michigan City v. Rudolph, 12 N.E. 
2d 970, 104 Ind.App. 643. 

Iowa.—Corpus Juris quoted in Mc¬ 
Kee ver V. Batcheler, 257 N.W, 667» 
•568, 219 Iowa 93. 

Kan.—^White v. Toombs, 192 P.2d 174, 
164 Kan. 636. 

Ky.—^V. T. C. Lines v. Murray, 218 
S.W.2d 675, 309 Ky. 643—Remmers’ 


Ex’r V. Mayhugh, 197 S.W.2d 450, 
303 Ky. 366—Corpus Juris cited in 
Edmiston v. Robinson, 168 S.W.2d 
740, 742, 293 Ky. 273—Moreland’s 
Adm’r v. Stone. 166 S.W.2d 998, 292 
Ky. 521—Corpus Juris cited in 
Consolidated Coach Corp. v. Hop¬ 
kins' Adm’r. 37 S.W.2d 1, 2, 238 
Ky. 136. 

Me.—Coombs v. Markley, 143 A. 261, 
127 Me. 335. 

Md.—Burhans v. Burhans, 160 A. 795, 
159 Md. 370. 

Mich.—Zelhaver v. Koepke, 24'5 N.W. 
490, 260 Mich. 428—^Luck v. Greg¬ 
ory. 241 N.W. 862, 257 Mich. 562^ 
modified on other grounds and re¬ 
hearing denied 244 N.W. 155, 257 
Mich. 562—Edg*erton v. Lynch, 238 
N.W. 3.22, 25-5 Mich. 456. 

Mo.—Corpus Juris cited in Higgins 
V. Terminal R. Ass’n of St. Louis, 
97 SW.2d 892, 89'5. 231 Mo.App. 
837—Corpus Juris cited in Mayne 
V. May Stern Furniture Co., App., 
21 S.W.2d 211, 213. 

Mont.—Sullivan v. City of Butte, 157 
P.2d 479, 117 Mont. 215. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 42 S.E.2d 593, .227 N.C. 412. 
Or.—Scarpelli v. Portland Electric 
Power Co., 278 P. 99. 130 Or. 267. 
Pa.—Polonofsky v. Dobrosky, 169 A. 
93, 313 Pa. 73—^Krammes v. Tryon, 
Com.Pl., 48 Lanc.Rev. 493—Ed¬ 
wards v. Graul, Com.Pl., 7 Sch.Reg. 
313—McBlfresh v. O’Brien, Com.Pl., 
18 Wash.Co. 114—Szvitih v. Doern- 
te, Com.Pl.. 30 West.Co. 149. 

S.C.—Porter v. Cook, 1.3 S.E.2d 486. 
196 S.C. 433. 

Tenn.—Corpus Juris cited in Talbot 
V. Taylor, 201 S.W.2d 1, 3, 184 
Tenn. 428—Corpus Juris (luoted in 
Hatch V. Brinkley, 80 S.W.2d 838, 
842, 169 Tenn. 17. 

Tex.—Corpus Juris cited in Anding 

V. Queener, 138 S.W.2d 126, 128— 
White V. Munson, Civ.App., 162 S. 

W. 2d 429—Jones v. Mcllveene, Civ. 
App., 105 S.W.2d 503, error dis¬ 
missed. 

Utah.—Corpus Juris quoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 185, 
79 Utah 256. 

Vt.—Bennett v. Robertson, 177 A. 

625, 107 Vt. 202, 98 A.L.R. 152. 
Va,—Brown v. Wallace, 35 S.E..2d 793, 
184 Va. 570—Otey v. Blessing, 197 
S.E. 409, 170 Va, 542—Jones v. 
Hanbury, 164 S.E. 545, 158 Va. 842. 
W.Va.—Isabella v. West Virginia 
Transp. Co., 51 S.E.2d 318. 

Wis.—Mauermann v. Dixon, 258 N.W. 
352, 217 Wis. 29. 

Wyo.—Jackson v. W. A. Norris, Inc., 
93 P.2d 498, 64 Wyo. 403—Wells 
V. McKenzie, 62 P.2d 305, 60 Wyo. 
412. 

45 C.J. p 711 note 66. 
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Minor contestants in ‘‘soap-box der¬ 
by’* 

Pa.—Judd V. Scranton Republican, 82 
Pa.Dist. & Co, 712, 40 Lack.Jur. 5. 

Doctrine held applicable only to re¬ 
lieve from acts of negligence 

Iowa.—Bletzer v. Wilson, 276 N.W. 
836. 224 Iowa 884. 

50. U.S.—Hercules Powder Co. v. 
Crawford, C.C.A.Mo., 163 F.2d 968 
—Peterson v. Baltimore & O. R- 
Co., D.C.Pa., 73 F.Supp. 597—Mc¬ 
Gregor V. U. S., 98 Ct.Cl. 638. 

Cal.—Reuman v. La Monica, 136 P.2d 
81, 68 Cal.App.2d 303—Betzold v. 
Rossi Floral Co., 23 P.2d 839, 133 
Cal.App. 23 6—Gamalia v. Badillo, 
128 P.2d 184, 63 Cal.App.2d 37'5— 
Toby V. Hubbard, 13 P.2d 889, 125 
Cal.App. 261—Casson v. Atchison, 
T. & S. F. Ry. Co., 6 P.2d 336, 113 
Cal.App. 222—Dewees v. Kuntz, 289 
P. 912, 106 Cal.App. 665. 

Ind.—Corpus Juris quoted in Gamble 
V. Lewis, 85 N.E.2d 629, 634. 

Iowa.—Corpus Juris quoted in Mc- 
Keever v. Batcheler, .257 N.W. 567, 
568, 219 Iowa 93. 

Kan.—Farmer v. Central Mut. Ins. 
Co. of Chicago, Ill., 67 P.2d 511, 
145 Kan. 951—Hill v. Southern 
Kansas Stage Lines Co., 53 P.2d 
923, 143 Kan. 44—Godsey v. Cox, 10 
P.2d 871, 13'5 Kan. 343—Ryan v. 
Atchison, T. & S. F. Ry. Co., 293 
P. 763, 131 Kan. 706, certiorari de¬ 
nied 51 S.Ct. 648, 283 U.S. 855, 75 
L.Ed. 1462. 

Ky.—Louisville Ry. Co. v. Logan, 
206 S.W.2d 80, 306 Ky. 35—Rem¬ 
mers’ Ex'r V. Mayhugh, 197 S.W.2d 
450, 303 Ky. 366—Lawson’s Adm’r 
V. Brandenburg, 41 S.W.2d 201, 240 
Ky. 68. 

La.—Pen ton v. Fisher, App., 165 So. 
35, foliowed in Entrevia v. Fisher, 
155 So. 41, and Nettles v. Fisher, 
155 So. 41—Hunt v. Jones, 130 So. 
138, 14 La.App. 620. 

Mont.—Autio v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

Neb.—Riekes v. Schantz, 12 N.W.2d 
766, 144 Neb. 150. 

N.J.—Dobrow v. Hertz, 15 A.2d 749, 
125 N.J.Law 347—Spalt v. Eaton, 
192 A. 576, 118 N.J.Law 327, af¬ 
firmed 196 A. 736, 119 N.J.Law 343. 

Ohio.—Cincinnati & Subuiban Bell 
Tel. Co. V. City of Cincinnati, App., 
85 N.E.2d 393. 

Pa.—Noll V. Marian, 32 A..2d 18. 347 
Pa. 213—Moore v. Meyer & Power 
Co., 31 A.2d 721, 347 Pa. 162— 
West V. Morgan, 27 A-2d 46, 34'6 
Pa. 61—^Polonofsky v. Dobrosky, 
169 A. 93, 313 Pa. 73—Flowers v. 
Pistella, 200 A. 904, 132 Pa.S.uper. 
338—Ford v. Reinoehl, 182 A. 120, 
120 Pa.Super. 285—^McCaulif v. 
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have been safer,or might even have avoided the 
injury,52 as under such circumstances the injury is 
regarded as the result of an inevitable accident.53 

The arising of an emergency does not, however, 
relieve one from the obligation of exercising ordi¬ 
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nary care,®^ but is merely one of the circumstances 
which is proper for consideration in determining 
whether ordinary care has been exercised,55 and if 
one's conduct did not measure up to the standard of 
ordinary care under the circumstances in which he 
found himself he is chargeable with negligence not- 


Griffith, 168 A. 636, 110 Pa.Super. 
522. 

S.D.—Corpus Juris cited in Miller 
V. Stevens, 256 N.W. 1'52, 15 7, 63 
S.D. 10. 

Tenn.— Corpus Juris quoted in Hatch 
V. Brinkley, 80 S.W.2d S3S, 842, 

169 Tenn. 17—Fergason v. Craw¬ 
ford, 148 S.W.2d 45, 24 Tenn.App. 
646—Caldwel] v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 355—^Smith v. 
Fisher, 11 Tenn.App. 273. 

Utah.—Redd v. Airway Motor Coach 
Lines, 137 P.2d 374, 104 Utah 9— 
Morrison v. Perry. 122 P.2d 1">1. 
104 Utah 139, reheard 140 P.2d 772, 
104 Utah 151—Corpus Juris quoted 
In Kendal] v. Fordham, 9 P.2d 183, 
185, 79 Utah 256. 

Va.—Otey v. Blessing, 197 S.E. 409, 

170 Va. 542. 

Wis.—Feller v. Leonard, 239 N.W. 
498, 207 Wis, 43. 

Wyo.—Jackson v. W, A. Norris, Inc., 
93 P.2d 498, 54 Wyo, 403—Wells v. 
McKenzie, 62 P.2d 305, 50 Wyo. 412. 
4'5 C.J. p 711 note 57. 

Reason for rule 

Persons required to act in face of 
sudden and imminent peril, not 
brought on by their own negligence, 
should not be judged in light of later 
events, but under all the circum¬ 
stances surrounding them at the 
time, by standard of what a person 
of ordinary prudence would have 
been likely to do under same condi¬ 
tions.—Porter v. Cook, 13 S.B..2d 486, 
196 S.C, 433. 

Airplane crash 

Pa.—Murphy v. Neely, 179A. 439, 319 
Pa. 437. 

Child caught In escalator 
U.S.—Kataoka v. May Department 
■Stores Co., D.C.Cal., 28 F.Supp. 3, 
reversed on other grounds, C.C.A., 
Takashi Kataoka Stores Co., 115 F- 
2d 521, certiorari denied May De¬ 
partment Stores Co. v. Takashi Ka¬ 
taoka, 61 S.Ct. 739, 312 U.S. 700, '85 
L.Ed. 1134. 

Duty to take necessary action 
If one free of negligence should 
be confronted by an emergency, it 
is his duty to take necessary action 
to prevent injury to himself or other 
persons, or damage to property, al¬ 
though it might later appear some 
other course would have been better, 
—Lambert v. Saunders, 170 S.W.2d 
37'5, 205 Ark. 717. 

51. Cal. — ^De Ponce v. System 
Freight Service, 152 P.2d 234, 66 
€al.App.2d 295. 


Ind,—iCorpus Juris quoted in Gam¬ 
ble v. Lewis, 85 N.E.,2d 629, 634. 
Iowa.—Corpus Juris quoted in Mc- 
Keever v. Batcheler, 257 N.W. 567, 
568, 219 Iowa 93. 

Ky.—Corpus Juris cited in Edmiston 
V. Robinson, 168 S.W.2d 740, 742, 
293 Ky. 273. 

Minn.—Zickrick v. Strathern, 1 N.W. 
2d 134, 211 Minn. 329—Dahlstrom 

V, Hurtig, 295 N.W. 60S, 209 Minn. 
72—-Farwell v. Stambaugh, :281 N. 

W. 526, 203 Minn. 392. 

Mo.—Corpus Juris cited in Higgins 
v. Terminal R. Ass’n of St. Louis, 
97 S.W.2d 892, 895, 23l Mo.App. 
837—Corpus Juris cited in Mayne 
v. May Stern Furniture Co., App., 
21 S.W.2d 211, 213. 

Tenn.—Corpus Juris quoted in Hatch 
I V. Brinkley, 80 S.W.2d 838, 842, 
169 Tenn. 17. 

4'5 C.J. p 711 note 68. 

52. Ind.—^Corpus Juris quoted in 
Gamble v. Lewis, 85 N.E.2d 629, 
634. 

Iowa.—Corpus Juris quoted in Mc- 
Keever v. Batcheler, 267 N.W. 567, 
568, 219 Iowa 93. 

Minn.—^Pullen v. Chicago, M., St. P. 
& P. Ry. Co., 227 N.W. 352, 178 
Minn. 347. 

Tenn.—Corpus Juris quoted in Hatch 
V. Brinkley, 80 S..W.2d 838, 842, 
169 Tenn. 17. 

Utah.—Corpus Juris quoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 185, 
79 Utah 256. 

45 C.J. p 711 note 69. 

53. Iowa.—Corpus Juris quoted in 
McKeever v. Batcheler, 257 N.W, 
567, 568, 219 Iowa 93. 

Tenn.—Corpus Juris quoted in Hatch 
V. Brinkley, 80 S.W.2d 838, 842, 
169 Tenn. 17, 

Utah.—Corpus Juris quoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 185, 
79 Utah 256. 

4'5 C.J. p 711 note 60. 

Inevitable accident generally see in- 
*fra § 21. 

54. U.S.—Peck V. U. S., C.A.Colo., 
172 F.2d 336. 

Ala.—Clark v. Farmer, 159 So. 47, 
229 Ala. 696. 

Cal.—Reuman v. La Monica, 136 P. 
2d 81, 58 Cal.App.2d 303—Gam¬ 
brel v. Duensing, 16 P..2d 284, 127 
Cal.App. 693. 

Conn.—^Corpus Juris cited in Puza v. 
Hamway, 19.3 A. 776, 780, 123 Conn. 
205. 

Ga.—Corpus Juris cited in Napier v. 
Du Bose, 165 S.E. 773, 775, 46 Ga. 
App. 661. 


Idaho.—Stuart v. McVey, 87 P.2d 446 
59 Idaho 740. 

Ky.—V. T. C. Lines v. Murray, 218 
S.W.2d 675, 309 Ky. 643. 

Me.—Smith v. Joe’s Sanitary Mar¬ 
ket, 169 A. 900, 132 Me. 234. 

Mich.—Tries tram v. Way, 281 N.W. 
420, 286 Mich. 13—Luck v. Gregory 
241 N.W. 862, 2-57 Mich. 562, modi¬ 
fied on other grounds and rehear¬ 
ing denied 244 N.W. 155, 257 Mich. 
562. 

Minn.—Olson v. Duluth, M. & I. Ry. 

Co., 6 N.W.2d 492, 213 Minn.* lOs! 
Miss.—Corpus Juris cited in Missis¬ 
sippi Cent. R. Co. v. Aultman, 160 
So. 737, 740. 173 Miss. 622, appeal 
dismissed 56 S.Ct. 108, 296 U.S 537 
80 L.Ed. 3'82. 

Mo.— Corpus Juris cited in Higgins 
V. Terminal R. Ass’n of St. Louis, 
97 S.W.2d 892, 895, 231 Mo.App. 
837—Williams v. Excavating & 
Foundation Co., 93 S.W.2d 123, 230 
Mo.App. 973— Corpus Juris cited in 
Mayne v. May Stern Furniture Co., 
App., 21 S.W.2d 211, 213. 

Mont.—Sullivan v. City of Butte, 157 
P.2d 479, 117 Mont. 215. 

N'.C.—Sparks v. Willis, 44 S.E.2d 343, 
228 N.O. 26—Hoke v. Atlantic Grey¬ 
hound Corp., 42 S.E.2d 593, 227 N. 
C. 412—Beck v. Hooks, 10 S.E.2d 
608, 218 N.C. 105—Ingle v. Cassady, 
181 S.E. 562. 208 N.C. 497. 

Ohio.—^Cincinnati & Suburban Bell 
Tel. Co. v. City of Cincinnati, 85 
N.E.2d 393, 84 Ohio App, 521—Cur¬ 
tis v. Hubbel, 182 N.E. 689, 42 Ohio 
App. 520. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Utah.— Corpus Juris quoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 185, 79 
Utah 256. 

Va.—Brown v. Wallace, 35 S.E.2d 793, 
184 Va. 570—Otey v. Blessing, 197 
S.E. 409, 170 Va. 542. 

W.Va.—Robertson v. Hobson, 171 S. 

E. 745, 114 W.Va. 236. 

45 C.J. p 711 note 61. 

55. Ala.—^Clark v. Farmer, 159 So. 
47, 229 Ala. 596. 

Ga.— Corpus Juris cited in Napier v. 
Du Bose, 165 S.E. 773, 775, 45 Ga. 
App. 661. 

Mo.—Corpus Juris cited in Higgins 
V. Terminal R. Ass’n of St. Louis, 
97 S,W.2d 892, 895, 231 Mo.App. 837 
— Corpus Juris cited in Mayne v. 
May Stern Furniture Co., App., 21 
S.W.2d 211, 213. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

45 C.J. p 711 note 62. 
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withstanding the existence of the emergency.56 In 
this connection his conduct is not necessarily to be 
judged according to the circumstances as they ap¬ 
peared to him,and the proper test is how the cir¬ 
cumstances ought to have appeared to him in the 
exercise of reasonable care.^s 

In order that the doctrine of acts in an emergency 
can apply, there must be an emergency of some 
kind.^9 A mere necessity for quick action does not 
constitute an emergency within the rule where the 
situation or the danger calling for such action is 
one which should reasonably have been anticipated ij 
and which the person charged with negligence 
should have been prepared to meet.^0 

The sudden emergency doctrine is most frequently 
invoked on behalf of a plaintiff who relies on a 
sudden emergency to relieve him from the imputa¬ 
tion of contributory negligence,and it has even 
been intimated that the doctrine is limited to such 
cases and can be invoked only by a plaintiff,but 
the accepted view is that the doctrine is equally ap¬ 
plicable when the question is one of negligence on 
the part of a defendant.^^ 


b. Peril of Person Sought to Be Charged 

Peril of the person sought to be charged may con¬ 
stitute an emergency within the emergency acts doctrine. 

Peril of the person sought to be charged with neg¬ 
ligence may constitute an emergency within the 
emergency acts doctrine,so that one who acts 
with reasonable prudence in the effort to avoid dan¬ 
ger to himself in an emergency is not chargeable 
with negligence merely because his effort to save 
himself has resulted in injury to another. 

c. Danger to Property 

One who acts with reasonable prudence in endeavor¬ 
ing to rescue or protect his property in an emergency is 
not liable for resulting injury to the property of another. 

Where an emergency arises involving danger to 
one's property, he is justified in attempting to save 
it, and if he acts with reasonable prudence in the 
endeavor to rescue or protect his property he is not 
liable for resulting injury to the property of an¬ 
other but in the endeavor to save his own prop¬ 
erty one is bound to respect the rights of others.®'^ 
In this connection it has been said that in deter¬ 
mining the liability of one who, in the endeavor to 


56. U.S.—Corpus Juris cited in 
Horton Motor Lines v. Currie, C. 
C.A.Va., 92 F.2d 164. 168. 

Ala.— 'Corpus Juris cited in Faulkner 
V. Gilchrist, 143 So. 803, 806, 225 
Ala. 391. 

Conn.—Corpus Juris cited in Puza v. 
Hamway, 193 A. 776, 780, 123 Conn. 
205. 

Ill.—McLaren v, F. Byrd, Inc., 15 N. 

E.2d 993. 296 Ill.App. 345. 

Minn.—Zickrick v. Strathern, 1 N.W. 
'2d 134, 211 Minn. 329—Dahlstrom 

V, Hurtig, 295 N.W. 508, 209 Minn. 
72—Farwell v. Stambaugh, 281 N. 

W. 526, 203 Minn. 392. 

Miss.— Corpus Juris cited in Missis¬ 
sippi Cent. R. Co. v. Aultman, 160 
So. 737, 740, 173 Miss. 622, appeal 
dismissed 56 S.Ct. 108, ;296 U.S. 537, 
80 L.Ed. 382. 

W.Va.—Isabella v. West Virginia 
Transp. Co., 51 S.E.2d 318. 

45 C.J. p 712 note 63. 

67. Conn.—Lederer v. Connecticut 
Co., Ill A. 785, 95 Conn. 520. 

46 C.J. p 712 note 64. 

S3. Conn.—Lederer v. Connecticut 
Co., supra. 

Miss.— Corpus Juris quoted in Mis¬ 
sissippi Cent. R. Co. v. Aultman, 
160 So. 737, 740, 173 Miss. 622, 
appeal dismissed 56 S.Ct. 108, 296 
U.S. 537, 80 L.Ed. 382. 

59. Wash.—^Lubliner v. Ruge, 153 P. 

2 d 694, 21 Wash.;2d 881. 

Sudden danger 

In order to have benefit of emer¬ 
gency doctrine, one must suddenly 
find himself in a place of danger and 


be reauired to act without time to 
consider best means that may be 
adopted to avoid the impending dan¬ 
ger.—Kaestner v. Milwaukee Auto. 
Ins. Co., Limited Mutual, 3'5 N.W.2d 
190, 254 Wis. 12. 

60. Ala.—Corpus Juris cited in 
Clark V. Parmer, 159 So. 47, 60, 
229 Ala. 596. 

N.H.—Jones v. Boston, etc., R. Co., 
139 A. 214, 83 N.H. 73. 

45 C.J. p 712 note 69. 

Opportunity to obtain information 
An emergency does not exist so as 
to avoid liability for negligence 
where one required to use care has 
full opportunity to obtain informa¬ 
tion, possession of which would have 
prevented injury to another’s prop¬ 
erty had any care been used.—Cin¬ 
cinnati & Suburban Bell Tel. Co. v. 
City of Cincinnati, 85 N.E.2d 393, 84 
Ohio App. 521. 

61. Tex.—^Dallas Railway & Termi¬ 
nal Co. V. Young, Civ.App., 155 S.W. 
2d 414, error refused. 

Conduct in emergencies as affecting 
defense of contributory negligence 
see infra § 1:23. 

62. Iowa.—Cubbage v. Conrad 
Toungerman’s Est., Inc., 134 N.W. 
1074, 155 Iowa 39—Boice v. Des 
Moines -City R. Co., 13.3 N.W, 657, 
153 Iowa 472. 

45 C.J. p 712 note 67. 

63. Ky.—Corpus Juris cited in 
Pennington’s Adm’r v. Pure Milk 
Co.. 130 S.W.2d 24, 26, 279 Ky. 
2315. 

Tex.—Dallas Railway & Terminal Co, 
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V. Young, Civ.App., 15'5 S.W.2d 414, 
error refused. 

Utah.— Corpus Juris quoted in Ken¬ 
dall V. Fordham, 9 P.2d 183, 186, 
79 Utah 256. 

64. Mo.— Corpus Juris cited in 
McCarthy v. Sheridan, S3 S.W.:2d 

I 907, 910, 336 Mo. 1201—Corpus Ju¬ 
ris cited in Spoeneman v. Uhri, 60 
S..W.2d 9, 11, 332 Mo. 821. 

45 C.J. p 712 note 70. 

65. Mo.— Corpus Juris cited in 
McCarthy v. Sheridan, 83 S.W,2d 
907, 910, 336 Mo. 1201~Corpus Ju¬ 
ris cited in Spoeneman v. Uhri, 60 
S.W.2d 9, 11, 332 Mo. 821. 

Tex.—Thurmond v. Pepper. Civ.App., 
119 S.W.2d 900, error dismissed. 

45 C.J. p 712 note 71. 

Act during armed robbery 

Pa.—Noll V. Marian, 3.2 A.2d 18 , 347 
Pa. 213. 

66. Cal.—Corpus Juris quoted In 

Commercial Union Assur. Co. v. Pa¬ 
cific Gas & Electric Co., 31 P.2d 
793, 795, 220 Cal. 515. 

N.D.—Owen v. Cook, 81 N.W. 285, 9 
N.D. 134, 47 L.R.A. 646. 

45 C.J. p 713 note 72. 

Pire 

Cal.—Commercial Union Assur. Co. v. 
Pacific Gas & Electric Co., 31 P.2d 
793, 220 Cal. 515. 

Utah.—Kendall v, Fordham, 9 P.2d 
1S3, 79 Utah 256. 

45 C.J. p 713 note 72 [a]. 

67. La.—Latta v. New Orleans, etc,, 
R. Co., -59 So. 2-50, 131 La. 272, Ann. 
Cas,1914A 988. 
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save his own property destroys the property of an¬ 
other, consideration should be given not only to the 
relative values of the properties, but also to the com¬ 
parative ability of the sufferers to bear the loss,^^ 

d. Lack of Any Time for Thought 

Wh«re an emergency arises so suddenly and unex¬ 
pectedly that a prudent person would have no time to 
comprehend the situation and act according to the exi¬ 
gency, negligence cannot be predicated on the conduct 
of a person confronted therewith. 

The suddenness with which an emergency arose 
is an element for consideration in determining 
whether the conduct of the person confronted there¬ 
with was negligent or excusable under the emergen¬ 
cy rule.^® An emergency may arise so suddenly and 
unexpectedly that a prudent person would have no 
time to comprehend the situation and act according 
to the exigency, and under such circumstances neg¬ 
ligence cannot be predicated on the conduct of the 
person placed in such a situation'^^ even though the 


emergency was one consisting of imminent peril to 
himself,for under such circumstances the act or 
omission of the endangered person is presumed to 

have been involuntary.'^2 

e. Responsibility for Emergency 

One whose negligence brought about or contributed 
to bringing about an emergency cannot escape liability 
for acts or omissions which would have been negligent 
under ordinary circumstances on the ground that they 
were done in stress of an emergency; but the existence 
of an emergency arising without fault on the part of the 
person sought to be charged is generally held sufficient 
to warrant the application of the emergency rule even 
though the person injured was not in any way responsi¬ 
ble for the creation of the emergency. 

One whose negligence brought about or contrib¬ 
uted to bringing about an emergency or perilous sit¬ 
uation cannot escape liability for acts or omissions 
which would have been negligent under ordinary 
circumstances on the ground that they were done 
in stress of an emergency.'^^ jt has also been con¬ 


es. La.—Latta v. New Orleans, etc., 
R. Co., supra. 

69. XJ.S.—Hercules Powder Co. v. 
Crawford. CC.A.Mo., 163 F.2d 968 
—Corpus Juris cited in Horton Mo¬ 
tor Lines v. Currie, C.C.A.Va,, 92 
P.2d 164, 168. 

Ky.—Corpus Juris cited in Consoli¬ 
dated Coach Corp. v, Hopkins' 
Adm’r, 37 S.W.2d 1. 2, 238 Ky. 136. 

La.—Corpu*!! Juris guoted in Abel v. 
Gulf Refining Co., App., 143 So. 
82. 

N.H.—Collette v. Boston & M. R. R., 
140 A. 176. S3 N.H. 210. 

Okl.—Aydelotte & Toung v. Saun¬ 
ders, 77 P.2d 60. 182 Okl. 226. 

Va.—Southern Passenger Motor 
Lines v. Burks, 46 S.E-2d 26, 187 
Va. 63. 

46 C.J. p 713 note 76. 

70. U.S.—Whicher v. Phinney, C.C. 
A.N.H., 124 F.2d 929. 

Ala.—Corpus Juris cited in Faulkner 
V. Gilchrist, 143 So. 803, 805, 225 
Ala. 391. 

Idaho.—Stuart v. McVey, 8‘7 P.2d 446, 
69 Idaho 740. 

Ky.—Corpus Juris cited in Consoli¬ 
dated Coach Corp. v. Hopkins’ 
Adm’r, 37 S.W.2d 1, 2. 238 Ky. 136. 

La.—Corpus Juris cited in Teche 
Lines v. Gorum, 13 So.2d 291, 293, 
202 Lsl 993—Corpus Juris Q.uoted 
in Abel v. Gulf Refining Co., App., 
143 So. 82. 

Mont.—Autio v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.H.—Ramsdell v. John B. Varlck 
Co., 170 A. 12, 86 N.H. 457—Miller 
V. Daniels, 166 A. 30, 86 N.H. 193. 

Or.—Hamilton v. Pinch, 109 P.2d 852, 
166 Or. 156, rehearing denied 111 P. 
2d 81, 166 Or. 156. 

Pa.—Noll V. Marian, 32 A.2d 18, 347 
Pa. 213--Miller v. Southern As¬ 


phalt Co., 171 A. 472, 314 Pa. 289 
—Kovacs V. Ajhar, 196 A. 876, 130 
Pa.Super. 149—McCaulif v. Griffith, 
168 A. 536, no Pa.Super. 622— 
Todd V. Simpers, Com.Pl., 29 Del. 
Co. 603. 

Tenn.—Pergason v. Crawford, 148 S. 

W.2d 45, 24 Tenn.App. 646. 

Tex.—Jones v. Mcllveene, Civ.App., 
10'5 S.W.2d 503, error dismissed. 
Wyo.—Jackson v. W. A. Norris, Inc., 
93 P.2d 498, 54 Wyo. 403—Wells v. 
McKenzie, 62 P.2d 305, 60 Wyo. 
412. 

45 C.J. p 713 note 76. 

Child caught In escalator 
U.S.—Kataoka v. May Department 
Stores Co., D.C.Cal., 28 P.Supp. 3, 
reversed on other grounds, C.C.A,, 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 116 F.2d 521, cer¬ 
tiorari denied May Department 
Stores Co. v. Takashi Kataoka, 61 
S.Ct. '739, 312 tJ.S. 700, 85 L.Ed. 
1134. 

Pailure to think when there is 
time for instinctive action only is 
not negligence.—Maiwald v. Public 
Service Co. of N. H., 41 A.2d 247, 93 
N.H. 276—'Collette v. Boston & M. R. 
R., 140 A. 176, 83 N.H. 210. 

71, La.— Corpus Juris quoted in 
Abel V. Gulf Refining Co., App., 
143 So. 82. 

45 C.J. p 713 note 77. 

72, La.— Corpus Juris quoted In 
Abel V. Gulf Refining Co., App., 
143 So. 82. 

N.T.—Filippone v. Reisenburger, 119 
N.Y,S. 632, 136 App.Div. 707. 
Volition as element of negligence see 
supra § 3. 

73, XJ.S.—Lachman v. Pennsylvania 
Greyhound Lines, C.C.A.Va., 160 F. 
2d 496—^Whicher v. Phinney, C.C.A. 
N.H., 124 P.2d 929. 
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Ark.—Missouri Pac. Transp. Co. v. 
Mitchell, 137 S.W.2d 242, 199 Ark. 
1045. 

Cal.—Dodds v. Gifford, 16 P.2d 279, 
127 Cal.App. 629—Yates v. Morotti, 
■8 P.2d 519, 120 Cal.App. 710. 

Ill.—McLaren v. F. Byrd, Inc., 15 N. 

E.2d 993, 296 Ill.App. 345. 

Ky.—Fiechter v. City of Corbin, 71 
S.W.2d 423, 254 Ky. 178—Corpus 
Juris cited in Wright v. Clausen, 
69 S.W.2d 1062, 1064. :253 Ky. 498 
—Louisville Taxicab & Transfer 
Co. V. Reno. 35 S.W.2d 902, 237 Ky. 
452. 

La.—Engeron v. Le Blanc, App., 29 
So.2d 497, rehearing refused 30 So. 
2d 157—Prevost v. Smith,•App., 197 
So. 905—Labatt v. Bell Cabs, App., 
14'5 So. 29‘6—Independent Oil Refin¬ 
ing Co. V. Lueders, 134 So. 418, 17 
La.App. 154. 

Me.—Bonefant v. Chapdelaine, 158 A 
857, 131 Me. 45. 

Mass.—Birch v. Strout, 20 N.E.'2d 
429, 303 Mass. 28—Isaacson v. Bos¬ 
ton. W. & N. Y. St. Ry. Co., 180 N. 
E. 118, 278 Mass. 378. 

Mich.—^Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 680—^Adelsperger v. 
City of Detroit, 227 N.W. 694, 248 
Mich. 399. 

Minn.—Olson v. Duluth, M. & I. R« 
Ry. Co., 5 N.W.2d 492, 213 Minn. 
106—^Zickrick v. Strathern, 1 N.W. 
2d 134, 211 Minn. 329. 

Mo.—Iman v. Walter Freund Bread 
Co., 68 S.W.2d 477, 332 Mo. 461— 
Windsor v. McKee, App., 22 S.W. 
2d 65. 

Neb.—Roby v. Auker, 32 N.W.2d 
491, 149 Neb. 734—Callahan v. Pre¬ 
witt, 13 N.W.2d 660, 143 Neb. 787— 
McClelland v. Interstate Transit 
Lines, 6 N.W.2d 384. 142 Neb. 439. 
N.J.—Harber v. Graham, 143 A. 840, 
106 N.J.Law 213, 61 A.L.R. 1232. 
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sidered that, where, although defendant was not cul¬ 
pably at fault in connection with the arising of the 
emergency, he was more at fault than plaintiff, he 
should be held liable to plaintiff for acts done in the 
presence of the emergency under the rule that as 
between two innocent sufferers the least innocent 
should bear the loss.74 The generally accepted view 
is that the existence of an emergency arising with¬ 
out fault on the part of the person sought to be 
charged with negligence is sufficient to warrant the 
application of the emergency rule, although the per¬ 
son injured was not in any way responsible for, or 
connected with, the creation of the emergency, 
but in some cases it has been indicated that the 
emergency doctrine may be invoked to protect de¬ 
fendant from liability only when the emergency 
arose through some fault of plaintiff.'^® 

§ 18. Mere Inaction 

Although inaction as well as action may be negli¬ 
gence, mere Inaction does not constitute negligence in 
the absence of a duty to act, even though a duty has been 
undertaken gratuitously. 

Although inaction as well as action may be neg¬ 
ligence,’^'^ mere inaction does not constitute negli¬ 
gence in the absence of a duty to act.'^s Even though 
a duty has been undertaken, if such undertaking was 
purely gratuitous, negligence cannot be predicated 
on abandonment of,or failure to perform,®^ such 
duty. 


Silent conduct which one knows or should know is 
misleading and will induce another to act in reliance 
thereon may be equivalent to active intervention 
and impose a duty to exercise care.^i 

§ 19. Violation of Statute, Ordinance, or 
Rule of Commission or Board 

a. Statute or ordinance in general 

b. Violation of statute or ordinance as 

evidence of negligence 

c. Violation of statute or ordinance as 

negligence per se 

d. Violation of statute as gross negli¬ 

gence 

e. Applicability of statute or ordinance 

f. Action by public officials pursuant to 

statute or ordinance 

g. Knowledge of law 

h. Circumstances excusing violation of 

statute or ordinance 

i. Violation of rule of commission or 
board 

a. Statute or Ordinance in G-eneral 

The legislature or a municipal corporation under the 
power delegated to it by the state may enact statutes or 
ordinances extending or modifying common-law duties 
or creating duties unknown to the common law; and 
violation of such duties may give rise to a cause of ac¬ 
tion on behalf of a person who Is ‘injured by reason 


N.T.—Schneider v. Second Ave. R. 

Co., 30 N.E. 752. 133 N.T. 5S3. 
N.C.—Sparks v. Willis, 44 S.E.2d 343, 
:228 N.C. 25—-Hoke v. Atlantic 
Greyhound Corp., 42 S.E.2d 593, 
227 N.C. 412. 

Ohio.—Saeger v. Canton City Lines, 
69 N.E.2d 533, 78 Ohio App. 211. 
Okl.—Feuquay v. Ecker, 157 P.2d 74-5, 
195 Okl. 28-5, 

Or.—^Corpus Juris cited in Swingley 

V. M. F. Patterson Dental Supply 
Co., 120 P.2d 968, 969, 16'8 Or. 60. 

Pa.—Arble v. Murray, 58 A.2d 143, 
359 Pa. 12—Atkinson v. Coskey, 
47 A.2d 156, 354 Pa. 297—Schiele v. 
Motor Freight Express, 36 A.2d 467, 
348 Pa. 525, followed in Parsons v. 
Motor Freight Express, 36 A,2d 
470, 348 Pa. 530—Schu v. City of 
Pittsburgh, 19 A.2d 409, 341 Pa. 324 
—Gajewski v. Lightner, 19 A.2d 
355, 341 Pa. 514—Casey v. Siciliano, 
165 A. 1, 310 Pa. 238—Smith v. 
Gross, 173 A. 478, 113 Pa.Super. 
568. 

Tenn.—Smith v. Fisher, 11 Tenn.App. 
273. 

—Hicks V. Frost. Civ.App., 195 S. 

W. ‘2d 606. refused no reversible er¬ 
ror — ^White V. Munson, Civ.App., 
162 S.W.2d 429. 

Vt—French v. Nelson, 17 A.2d 323, 
111 Vt 386. 


Va.—Southern Passenger Motor 
Lines v. Burks, 46 S.E.2d 26, 187 
Va. 53—Wash v. Holland. 183 S.E. 
236, 166 Va. 45—Safety Motor 

Transit Corporation v. ‘Cunning¬ 
ham, 171 S.E. 433, 161 Va. 3-5 6. 
Wash.—Pryor v. Safeway Stores, 83 
P,2d 241, 196 Wash. 332, opinion 
adhered to 85 P.2d 1045, 196 Wash. 
382. 

W.Va.—Isabella v. West Virginia 
Transp. Co., 51 S.E.2d 318. 

Wis.—Mauermann v. Dixon. 258 N.W. 
352, 217 Wis. 29—Chevinskas v. 
Wilcox, 250 N.W. 3‘8l, 212 Wis. 

I 554. 

! Wyo,—Henderson v. Land, 295 P. 271, 
42 Wyo. 369. 

45 C.J. p 713 note 79. 

Pire 

N.T.—^Kohn v. New Way Auto Paint¬ 
ing Corporation, 296 N.T.S. 676, 251 
App.Div. 850. 

How issue determined 
The issue as to responsibility in 
circumstances of emergency is to be 
resolved by reference to the act or 
omission which brought the danger¬ 
ous situation into existence.—Dallas 
Railway & Ternninal Co. v. Toung, 
Tex.Civ.App., 155 S.W.2d 414, error 
refused. 

74. La,—^Latta v. New Orleans, etc.. 


R. -Co.. 59 So. 2'50, 13,1 La. 272, Ann. 
Cas.l9l4A 988. 

45 C.J. p 713 note 80. 

75. Tex.— Corpus Juris cited in 
Anding v. Queener, Civ.App., 138 

S. W.2d 126, 128. 

45 C.J. p 713 note 81. 

76. Pa.—Uhler v. Lehigh Valley 
Transit Co., 93 Pa.Super. 262. 

45 C.J. p 713 note 8:2. 

77. U.S.—Public Service Co. of New 
Hampshire v. Elliott, C.C.A.N.H., 
123 F.2d 2. 

Negligence as importing omission or 
commission generally see supra 9 
1 . 

78. N.H.—Kambour v. Boston, etc., 
R. Co., 86 A. 624, 77 N.H. 33, 43, 45 
L.R.A.,N.S.. 1188. 

Tex.—Stock Tards Nat. Bank v. 
Smith, 128 S.W. 454, 60 Tex.Civ. 
App. 503. 

45 C.J. p 714 note 86. 

79. Md.—Pennsylvania R, Co. v. 
Tingling, 129 A. 36, 148 Md. 169, 
41 A.L.R. 398. 

80. N.H.—Stevens v. Manchester, 
127 A. 873, SI N.H. 369. 

81. N.H.—Conway Nat. Bank v. 
Pease, 82 A, 1068, 76 N.H. 319, 327. 

46 C.J. p 714 note 89. 
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thereof, irrespective of whether the conduct complained 
of would constitute negligence at common iaw. 

The leg^islature may, by statute, extend common- 
law duties of care so as to make them applicable to 
persons or classes of persons to whom such duties 
did not extend at common law,^^ or modify the na¬ 
ture and extent of the duty imposed by law,S3 or 
create duties unknown to the common law for the 
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protection and safety of persons toward whom un¬ 
der the common law a duty of care did not exist -si 
and violation of such a statutory duty may give rise 
to a cause of action on behalf of a person who is 
injured by reason thereof,85 irrespective of whether 
the conduct complained of would constitute negli- 
I gence in the absence of statute.*® Such liability 


82. KSY. —Racine v. Morris, 94 N.B. 
864, 201 N.Y. 240. 

Contributory negligence: 

As defense in action for injury re¬ 
sulting ‘from breach of statute 
or ordinance see infra § 130. 
As proximate cause of injury see 
infra § 129. 

Violation of statute or ordinance as 
constituting see infra § r27. 
Statute held repealed 
Pa.—Anschel v. Pennsylvania R. Co., 
29 A.2d 694, 346 Pa. 123. 

83. Del.—Gallegher v. Davis, 183 A. 
620, 7 W.W.Harr. 380. 

84. Cal.—Harris v. Joffe, 170 P.2d 
454, 28 Cal.2d 418. 

Ky.—Corpus Juris cLuoted in Milner 
Hotels V. Lyon, 196 S.W.2d 3'64, 368, 
302 Ky. 717. 

45 C.J. p 714 note 92. 

"A statute . . . may create a 

duty which is merely commensurate 
with the exercise of ordinary care, 
or it may arbitrarily fix a standard 
of care without regard to what would 
constitute negligence in the absence 
of any statute or ordinance having 
to do with the particular subject.”— 
Monsour v. Excelsior Tobacco Co., 
Mo.App., 115 S.W.2d 219, 223. 

85. U.S.—Michalek v. U. S. Gypsum 
Co., D.C.N.Y,, 16 F.Supp. 708. 

Ala.—^Cosby v. Flowers, 30 So.2d 694, 
249 Ala. 227—Claude Jones & Son 
V, Lair, 17 So.2d •5 77, 245 Ala. 441 
—Newell Contracting Co. v. Berry, 
134 So. 868, 223 Ala. 111. 

Ariz.—Collier v. Stamatis, 162 P.2d 
12'5, 63 Ariz. 285. 

Cal.—Ventura County v. Southern 
Cal. Edison Co., 193 P.2d 512, 85 
Cal.App.2d 529—^Wilkerson v. 
Brown, 190 P.2d 958, 84 Cal.App. 
'2d 401—Prescott v. City of Orange, 
'132 P.2d 523, 56 Cal.App.2d 144. 

Fla.—Lewis v. City of Miami, 173 So. 
150, 127 Fla. 426. 

Ga.—Bozeman v. Blue's Truck Line, 

7 S.E.'2d 412, 62 Ga.App. 7. 

Ill.—Jung V. Dixie Greyhound Lines, 

68 N.E.2d 627, 329 Ill.App. 361. 
Minn.—Henderson v. Bjork Monu¬ 
ment Co., 24 N.W.2d 42, 222 Minn. 
241—Christopherson v. Custom 
Laundry Co., 229 N.W. 136, 179 
Minn. 3:25. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 

Neb.—Fimple v. Archer Ballroom Co„ 

36 N.W.2d 680, 160 Neb. 681. 


N.Y.—Homin v. Cleveland & White- 
hill Co., 24 N.E.2d 136, 281 N.Y. 
484—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, 270 
N.Y, 287, 104 A.L.R. 450, reargu 
ment denied Schmidt v. Merchants 
Despatch Transp. Co., 2 N.E.2d 680. 
271 N.Y. 631—Pine Grove Poultry 
Farm v. Newtown By-Products 
Mfg. Co.. 16'2 N.E. 84. 248 N.Y. 293 
—McCormick v. Merritt, 250 N.Y.S. 
443, 232 App.Div. 619—Bolivar v. 
Monnat, 24’S N.Y.S. 722, 232 App. 
Div. 33—Walter v. State, 65 N.Y.S. 
2d 378, 187 Misc. 1034—Klein v. 
Herlim Realty Corp., 54 N.Y.S.2d 
144, 184 Misc. 8'52, affirmed 58 N. 
Y.S.2d 344, 269 App.Div. 934. 

N.C.—Lancaster v. B. & H. Coach 
Line, 150 S.E. 716, 198 N.C. 107. 
Ohio.—Corpus Juris cited in Orose v. 
Hodge Drive-It-Yourself Co., 9 N. 
E.2d 671, 674, 132 Ohio St. 607, 111 
A.L.R. 954—McKee v. New Idea, 
App., 44 N.E.2d 697—Oyster v. 
Kuhn, 32 N.E.2d 80, 65 Ohio App. 
533. 

Pa.—Ennis v. Atkin, 47 A.2d 217, 
354 Pa. 165—Gaskill v. Melella, 18 
A.2d 455, 144 Pa.Super. 78. 

S.C.—Bell v. Atlantic Coast Line R. 
Co., 24 S.E,2d 177. 202 S.C. 160— 
Crawford v. Atlantic Coast Line 
R. Co., 184 S.E. 569, 179 S.C. 264. 
S.D.—Anderson v. Langenfeld, 36 N. 
W.2d 388—McCleod v. Tri-State 
Milling Co., 24 N.W.2d 485, 71 S.D. 
362. 

Tenn.—Null v. Electric Power Bd, of 
City of Nashville, App., 210 S.W.2d 
490—Stearns v. Williams, 12 Tenn. 
App, 4'27—McFadden v. Gray, 8 
Tenn.App. 614—Davis v. Farris, 1 
Tenn.App. 144. 

Tex.—Herrin v. Falcon, Civ.App., 198 
'S.W.2d 117, refused no reversible 
error, 

Va.—Crist v. Fitzgerald, 62 S.R2d 
145, 189 Va. 109. 

Wash.—Gardner v. Seymour, 180 P- 
2d 664, 27 Wash.2d 862—Bernard 
V. Portland Seattle Auto Freight, 
118 P.2d 167, 11 Wash.2d 17. 

W.Va.— Corpus Juris cited in Old¬ 
field V. Woodall, 166 S.E. 691, 694, 
113 W.Va. 35. 

4'5 C.J. p 714 note 93. 

Requirement that violation of stat¬ 
ute or ordinance be proximate 
cause of injury see infra § 105. 

Responsibility for things In custody 
La.—^Vidrine v. Evangeline Gravel 
Co., 6 La.App. 468. 
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Question for determination of legis¬ 
lature 

Legislature determines what con¬ 
sequences of a violation of statute 
shall be and whether in a given case, 
violation shall constitute negligence! 
—Barrett v. Nash Pinch Co., Minn 
36 N.W.2d 526. 

Inadequate light in hallway 
N.Y.—Toitman v. Roosin, 166 N.YS 
821. * ' 

Prima facie actionable negligence 
The violation of a requirement of 
a statute is prima facie actionable 
negligence when it is the proximate 
cause of an injury.—Rich v. Rosen- 
shine, W.Va.. 45 S.E.2d 499. 

86. U.S.—Armlt v. Loveland, C.C.A 
Pa., 115 P.2d 308. 

Ariz.—Piatt v. Daly, 104 P.'2d 147, 
65 Ariz. 535. 130 A.L.R. 341. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 2 Terry 138, 138 
A.L.R. 704. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356. 

S.C.—Bell V. Atlantic Coast Line R. 

Co., 24 S.B.2d 177, 202 S.C. 160. 
Tex.—Glassman v. Feldman, Civ. 

App., 106 S.W.2d 721. 

Wis.—Sweitzer v. Pox, 275 N.W. 546, 
226 Wis. 26. 

45 C.J. p 715 note 94. 

‘When the violation of a statute 
by the defendant is shown which 
proximately causes injury to a per¬ 
son for whose protection it was pass¬ 
ed, the defendant will not be heard 
to say that its breach was consonant 
with any degree of care.”—Herrin v. 
Falcon. Tex.Civ.App., 198 S.W.2d 117, 
120, refused no reversible error—45 
C.J. p 732 note 29. 

Applicability of ordinary tests 

(1) The ordinary tests of negli¬ 
gence do not apply in a case based on 
a statute or ordinance which creates 
an absolute duty and leaves no room 
for its nonobservance. 

Mo.—Monsour v. Excelsior Tobacco 
. Co., 115 S.W.2d 219. 

N.Y.—Tedla v. Ellman, 19 N.E.2d 987, 
280 N.Y. 124. 

(2) But where a statutory general 
rule of conduct fixes no definite 
standard of care but merely codifies 
or supplements a common-law rule, 
which has always been subject to ex¬ 
ceptions or where statutojry rule reg¬ 
ulates conflicting rights and obli¬ 
gations in manner calculated to pro- 
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will exist where it is expressly imposed by statute 
for violation of its provisions.^^ 

Liability may also exist, however, where the stat¬ 
ute does not in terms impose any civil liability for 
violation of its provisions,^^ or although the enact¬ 
ment is penal in its character,in which event, 
however, no statutory action will lie,^® but the rem¬ 
edy is found in a common-law action for negli- 
gence,^^ consisting in a breach of statutory duty,^^ 
or in failing to anticipate injurious consequences as 
the probable result of an act or omission which the 
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legislature has characterized as dangerous,in 
which case the other elements of actionable negli¬ 
gence must also be present.^'^ A person cannot be 
guilty of an act of negligently injuring another and 
be relieved of the consequences by showing that he, 
the wrongdoer, was at the time violating the law.^^ 

A municipal corporation, under the power dele¬ 
gated to it by the state, may enact ordinances cre¬ 
ating duties for the protection of persons and prop¬ 
erty,and it is very generally held that those who 
violate such ordinances are liable for resulting in- 


mote public convenience and safety, 
the statute in absence of clear Ian- 
guag’e to contrary should not be con¬ 
strued as intended to wipe out the 
limitations and exceptions which ju¬ 
dicial decisions have attached to the 
common-law duty.—Tedla v. Ellman, 
supra. 

(3) Compliance with law as not 
conclusive that there was no negli¬ 
gence see supra § 2 g. 

87. Cal.—^Ventura County v. South¬ 
ern Cal. Edison Co.. 193 P.2d 512, 
85 Cal.App.2d 529. 

45 C.J. p 715 note 95. 

Fire liahility law 

Cal.—Ventura County v. Southern 
Cal. Edison Co., supra. 

Statute held inapplicable to ordi¬ 
nance 

The statute providing that a per¬ 
son injured by the violation of any 
statute may recover from the offend¬ 
er such damage as he may sustain 
by reason of the violation has no 
application to a city ordinance.— 
Equitable Life Assur. Soc. of U. S. 
V. McClellan, 149 S.W.2d 730. '286 Ky. 
17. 

Fault, negligence, or delict 

One must be guilty of fault or 
negligence or delict of some kind to 
be liable under statute providing that 
every act which causes damage to 
another obliges him by whose fault 
it happened to repair it.—Mcllhenny 
V. Roxana Petroleum Corporation, 122 
■So. 165, 10 La.App. 692. 

88. Neb.—Pimple v. Archer Ball¬ 
room Co., 3'5 N.W.2d 680, 150 Neb. 
681. 

Ohio.—Corpus Juris cited in Orose v. 
Hodge Drive-It-Tourself Co., 9 N. 
E.2d 671, 674, 130 Ohio S.t. 607, HI 
A.L.R. 954. 

46 C.J. p 715 note 97. 

Significance of statute 

Suit for damages is based on the¬ 
ory that conduct inflicting injuries is 
common-law tort, and significance of 
statute in civil suit for negligence 
lies in its formulation of standard 
of conduct that court adopts in de¬ 
termination of such liability. When 
legislative body has generalized 
standard of conduct from experience 


of community and prohibits conduct 
that is likely to cause harm, court 
will accept formulated standards and 
apply them except where standards 
would serve to impose liability with¬ 
out fault.-—Edwards v. Hollywood 
Canteen, 167 P.2d 729, 27 Cal.2d 802 
—^Clinkscales v. Carver, 136 P.2d 777, 
22 Cal.2d 72. 

89. Ga.— Corpus Juris cited in 
Donaldson v. Great Atlantic & Pa¬ 
cific Tea Co.. 199 S.E. 213, 215, 186 
Ga. 870—Shermer v. Crowe, 186 S. 
E. 224, 63 Ga.App. 418. 

Ind.—Hayes Freight Lines v. Wilson, 
77 N.E.2d 580—Rimco Realty & In¬ 
vestment Corporation v. La Vigne, 
60 N.E.2d 953, 114 Ind.App. 211. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W. 587, 146 Tex. 314 
—Herrin v. Falcon, Civ.App., 198 
S.W.2d 117, refused no reversible 
error—McCall v. Alpine Telephone 
Corporation, Civ.App., 183 S.W.2d 
205, affirmed 184 S.W.2d 830, 143 
Tex. 335—Brown Cracker & Candy 
Co. V. Castle, Civ.App., 26 S.W.2d 
435, error dismissed Castle v. 
Brown Cracker & Candy Co., 31 
S.W.2d 630. 119 Tex. 447. 

45 C.J. P 715 note 98. 

Common-law principles 

Penal statute, although not giving 
private right of action, may affect 
private rights on common-law prin¬ 
ciples applicable to negligence ac¬ 
tions.—Driesse v. Verblaauw, 163 A. 
388, 9 N.J.Misc. 173—45 C.J. p 715 
note 98 [a]. 

90. N.J.—Evers v. Davis, 90 A. 677, 
86 N.J.Law 196—Fielders v. North 
Jersey St. R. Co., 53 A. 404, 54 A. 
822, 68 N.J.Law 343, 69 L.R.A. 455, 
96 Am.S.R. 552. 

46 C.J. p 716 note 99. 

Intent of legislature 

A civil cause of action does not 
arise out of a violation of a penal 
statute designed to secure safety, 
unless a legislative Intent to create 
such a cause of action appears by 
express language or by clear impli¬ 
cation.—Harsha v. Bowles, 61 N.E.2d 
454, 314 Mass. 738—Greenway Wood 
Heel Co. v. John Shea Co., 46 N.B.2d 
746, 313 Mass. 177—Richmond v. 

Warren Institution for Savings, 30 
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N.E.2d 407, 307 Mass. 483, 132 A.L. 
R. 859. 

91. Mo.—Lenz v. Seibert, App., 259 
S.W. 829. 

45 C.J. p 716 note 1. 

92. Kan.—Roman v. St. Louis-San 
Francisco R. Co., 245 P. 115, 120 
Kan. 585. 

45 C.J. p 716 note 2. 

Statutory negligence 

“The omission to fulfill a statu¬ 
tory imposed obligation creates stat¬ 
utory negligence.” 

U.S.—^Armour v. Wanamaker, Pa., 
202 F. 423, 120 C.C.A. 529. 

Ariz.—Salt River Valley Water 
Users' Ass'n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 
11 P.2d 839, 40 Ariz. 282. 

93. N.J.—Doyon v. Massoline Motor 
Car Co., 120 A. 204, 98 N.J.Law 
540—Evers v. Davis, 90 A. '677, 86 
N.J.Law 196. 

45 C.J. p 716 note 3. 

94. Neb.—Hoopes v. Creighton, 160 

N.W. 742, 100 Neb. 510, L.R.A. 

1917C 1146, Ann.Cas.l9l7E 847. 

45 C.J. p 716 note 4. 

9'5. Ark.—Armour & Co. v. Rose, 36 
S.W.2d 70. 183 Ark. 413. 

96. Ohio.—Flury v. Central Pub. 
House of Reformed Church in U. 
S., 160 N.E. 679, US Ohio St. 154. 
45 C.J. p 717 note 21. 

“Ordinance may create a duty 
which is merely commensurate with 
the exercise of ordinary care, or it 
may arbitrarily fix a standard of care 
without regard to what would con¬ 
stitute negligence in the absence of 
any statute or ordinance having to 
do with the particular subject.”— 
Monsour v. Excelsior Tobacco Co., 
Mo.App., 115 S.W.2d 219, 223. 
Applicability to situation before 
court 

Ordinance cannot be taken as ex¬ 
pression of municipality's conception 
of due care or as a trustworthy re¬ 
flection of its opinion, unless it is 
clear and unambiguous and applies 
to situation before the court certain¬ 
ly, definitely, and without distorted 
or unnatural construction.—Schell v. 
Miller North Broad Storage Co., 46 
A.2d 63, 353 Pa. 319. 
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jury to others.On the other hand, however, it 
has been said that the power of a municipal corpo¬ 
ration does not extend to determining when or un¬ 
der what circumstances a person shall be guilty of 
negligence on which there may be predicated a re¬ 
covery of damages by a person injured.^^ 

The foregoing rules have been applied to statutes 
covering a great variety of subjects, among which 
may be mentioned the misbranding of packages con¬ 
taining drugs and the rules have also been ap¬ 
plied to ordinances on various subjects, including 
dumping cinders on public streets,^ the filling or in¬ 
closing of excavations,^ the muzzling of dogs,^ and 
leaving horses unattended and unfastened on 
streets.^ The violation of a city ordinance does not 
necessarily carry with it the abrogation of the ap¬ 
plication of the rules of contributory negligence or 
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Other questions affecting the defensive liability of 
defendants for damages in particular cases.^ 

b. Violation of Statute or Ordinance as Evi¬ 
dence of Negligence 

The violation of a statute or ordinance prescribing a 
duty for the protection and safety of persons or property 
is evidence of negligence. 

It is well established that violation of a statute 
prescribing a duty for the protection and safety of 
persons or property® or of a municipal ordinance 
having a like purpose*^ is evidence of negligence. In 
some jurisdictions, however, it cannot be considered 
as a sole basis of recovery;® and it has been said 
that the mere violation of a statute or ordinance is 
not evidence of negligence unless the violation was 


97. Ohio.—Corpus Juris cited iu 

Orose V. Hodg-e Drive-It-Yourseli 
Co., 9 N.E.2d 671, 674, 132 Ohio St. 
607, 111 A.L.R. 954. 

Tenn.—Corpus Juris cited in Ameri¬ 
can Nat. Bank v. Wolfe, 125 S.W. 
2d. 193. 198, 22 Tenn.App. 642. 
W.Va.—Corpus Juris cited in Oldfield 

V. Woodall, 166 S.B. 691, 694, 113 

W. Va. 35. 

45 C.J. p 717 note 22. 

Prima facie actionahle negligence 
The violation of a requirement of 
an ordinance is prima facie action¬ 
able negligence when it is the proxi¬ 
mate cause of an injury.—Rich v. 
Rosenshine, W.Va., 45 S.E.2d 499. 

98. Ill.—Rockford City R. Co. v. 
Blake, 50 N.E. 1070, 173 Ill. 354, 64 
Am.S.R. 122. 

N.Y.—Moore v. Gadsden, 93 N.Y. 12, 
17. 

45 C.J. p 717 note 29. 

99. U.S.—Armour v. Wanamaker, 
Pa„ 202 P. 423, 120 C.C.A. 529. 

Federal regulation of drugs see i 
•Druggists § 12. j 

1- N.C.—Stultz V. Thomas, 109 S.E. 
3'61, 182 N.C. 470. 

2. Mo.—Butz V. Cavanaugh, 38 S. 
W. 1104, 137 Mo. 603, <59 Am.S.R. 
604. 

3. Ill.—Wistafka v. Grotowski, 205 
Ill.App. 529. See Behrle v. Hust, 
199 Ill.App. 437. 

4. Ill.—Fisher v. Charles Levy Cir¬ 
culating Co„ 182 Ill.App. 393. 

5. La.—Lipscomb v. Standard High¬ 
way Co., 124 So. 166, 11 La.App. 
508. 

6 . Ariz.—Corpus Juris quoted in 

Cobb V. Salt River Valley Water 
Users’ Ass'n, 114 P.2d 904, 906, 57 
Ariz. 451. 

Ark.—Gill V. Whiteside-Hemby Drug 
Co., 122 S.W.2d 597, 197 Ark. 425— 
Mays V. Ritchie Grocer Co., 6 S. 
W.2d 728. 177 Ark. 36. 


! Cal.—Duncan v. J. H. Corder & Son, 

I 62 P.2d 1387, 18 Cal.App.2d 77. 

Ill.—Stine V. Union Electric Co. of 
Illinois, 26 N.E.2d 433. 305 Ill.App. 
37. 

Mass.—Deignan v. Lubarsky, 63 N. 
E.2d 576, 318 Mass. 661—Sullivan 
V. Griffin, 61 N.E.2d 330, 318 Mass. 
359—Commonwealth v. Welansky, 
65 N.E.2d 902, 316 Mass. 383— 

Kralik v. Le Clair, 62 N.E.2d 562, 
315 Mass. 323—^Harsha v. Bowles. 
61 N.E.2d 454, 314 Mass. 738— 

Plolden V. Bloom, 60 N.E.2d 193, 
314 Mass. 309, 147 A.L.R. 722— 
Greenway Wood Heel Co. v. John 
Shea Co., 46 N.E.2d 746, 313 Mass. 
177—Pulton V. Edison Electric Il¬ 
luminating Co. of Boston, 21 N.E. 
2d 609, 303 Mass. 268—-Follansbee 
V. Ohse, 199 N.E. 387, 293 Mass. 48 
—Wainwright v. Jackson, 195 N. 
E. 896, 291 Mass. 100—Dzura v. 
Phillips, 175 N.E, 629, 275 Mass. 
283—Milbury v. Turner Center 
System, 174 N.E. 471, 274 Mass. 
358, 73 A.L.R. 1070—Guinan v. 

Famous Players-Lasky Corpora¬ 
tion, 167 N.E. 235, 267 Mass. 501. 
Mo.—Cantwell v. Cremins, 149 S.W. 

2d 343, 347 Mo. 83»6. j 

Neb.—Pimple v. Archer Ballroom j 
Co„ 35 N.W.2d 680, 150 Neb. 681— 
Crandall v. Ladd, 7 N.W.2d 642, 142 
Neb. 736. 

N.Y.—Ho min v. Cleveland & White- 
hill Co., 24 N.E.2d 136, 281 N.Y. 
484—Rosenberg v. Schwartz, 183 
N.E. 282, 260 N.Y. 162—McEvoy v. 
City Of New York, 42 N.y.S.2d 746, 
266 App.Div. 446, affirmed 55 N.E. 
2d 517, 292 N.Y. 654—Klein v. Her- 
lim Realty Corp., 54 N.Y.S.2d 144, 
184 Misc. 862. affirmed 68 N.Y.S.2d 
344, 269 App.Div. 934—Wager v. 
State, 10 N.Y.S.2d 310, 170 Misc. 
357, modified on other grounds 14 
N.Y.S.2d 29, 257 App.Div. 680— 
McLane v. State, 63 N.T.S.2d 194. 
R.I.—Rossi V. Rond, 7 A.2d 773, 63 
R.I. 260. 


45 C.J. p 717 note 20, p 718 note 32, 
p 719 note 50. 

Violation of statute or ordinance as: 
Conclusive evidence of negligence 
see infra § 243. 

Evidence sufficient to: 

Require submission of question 
of negligence to jury see infra 
§ 252. 

Sustain finding of negligence see 
infra § 243. 

Presumptive evidence of negli¬ 
gence see infra § 204. 

Prima facie evidence of negligence 
see infra § 204.* 

7. Ariz.— Corpus Juris quoted in 
Cobb V. Salt River Vall(^y Water 
Users' Ass’n, 114 P.2d 904, 906, 67 
Ariz. 451. 

Ark.—Gill v. Whiteside-Hemby Drug 
Co., 122 S.W.2d 597, 197 Ark. 425. 
Mass.—Deignan v. Lubarsky, 63 N. 
B.2d 576, 318 Mass. 661—Kralik v. 
Le Clair, 62 N.E.2d 562, 315 Mass. 
323—Follansbee v. Ohse, 199 N.E. 
387, 293 Mass. 48—Falk v. Pinkel- 
man, 168 N.E. 89, 268 Mass. 624. 
Neb.—Pimple v. Archer Ballroom 
Co.. 3'5 N.W.2d 680, 150 Neb. 681— 
Watson Bros. Transp. Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 25 
N.W,2d 396, 147 Neb. 880—Cran¬ 
dall V. Ladd, 7 N.W.2d 642, 142 
Neb. 736. 

N.Y,—Hyland v. Cobb, 169 N.E. 401, 
252 N.Y. 326—McCaffrey v. Kinetic 
Chemicals, 26 N.Y.S.2d 1021, 261 
App.Div. 1099—Klein v. Herlim 
Realty Corp., 54 N.Y.S.2d 144, 184 
Misc. 852, affirmed 68 N.Y.S.2d 344, 
269 App.Div. 934. 

Pa.—Schell v. Miller North Broad 
Storage Co., 45 A.2d 53, 353 Pa. 
319—^Weimer v. Westmoreland Wa¬ 
ter Co., 193 A. 665, 667, 127 Pa. 
Super. 201. 

45 C.J. P 718 notes 31, 32. 

a. Pa,—^Weimer v. Westmoreland 
Water Co., 193 A. 665, 127 Pa.Su¬ 
per. 20L 


416 



65 C.J.S, 


NEGLIGENCE 


§ 19 


the proximate cause of the accident.^ So it has 
been considered that the evidence of negligence 
which is afforded by a violation of a statute is sub¬ 
ject to be overcome by evidence that there was in 
fact no negligence in the particular case,io and the 
view has been asserted that violation of a munici¬ 
pal ordinance is not even admissible as evidence of 
negligence.il 

Among the numerous enactments to which these 
rules have been applied are statutes or ordinances 
relating to the safeguarding of excavations,i^ and 
the mode of erecting and maintaining stovepipesA^ 

c. Violation of Statute or Ordinance as Negli¬ 
gence per Se 

(1) In general 

(2) Rule that violation constitutes neg¬ 

ligence 

(3) Rule that violation does not consti¬ 

tute negligence 

(1) In General 

With respect to the conclusive effect of the violation 
of a statute or ordinance on the question of negligence, 
the decisions are not In accord; but the variance is more 
apparent than real, and may perhaps be explained by 
the fact that the courts have not always deemed it 
necessary to draw the distinction between actual negli¬ 
gence and actionable negligence. 

With respect to the conclusive effect of violation 
of a statute or ordinance on the question of neg¬ 
ligence the decisions are not in accord.i^ As dis¬ 


cussed infra subdivision c (2) of this section, it is 
generally held that a violation of a statute or or¬ 
dinance constitutes negligence per se, although, as 
discussed infra subdivision c (3) of this section, the 
view is sometimes taken that such a violation is only 
a circumstance to be presented to the jury in de¬ 
termining the question of the alleged negligence. 
This variance has been stated to be more apparent 
than real,and is perhaps to be explained by the 
fact that the courts have not always deemed it nec¬ 
essary to draw, in the discussion of the particular 
case, the distinction between what may be termed 
^'actual negligence'’ and “actionable negligence.”^® 
Thus, while violation of a statute or ordinance may 
be in and of itself a negligent act or omission, it 
does not necessarily constitute actionable negli¬ 
gence,^'^ since other elements must coexist to make 
the negligence actionable, such as an injury, con¬ 
templated by the statute or ordinance and which it 
was intended to prevent, to the person complain¬ 
ing, who is a person intended to be protected by such 
statute or ordinance, and which injury proximately 
resulted from the violation of the statute or ordi¬ 
nance. If all these elements coexist there is ac¬ 
tionable negligence,^^ unless, as discussed infra sub¬ 
division h of this section, the violation is shown to 
be justified or excused by the peculiar circumstanc¬ 
es of the particular case. Many of the cases may, 
therefore, be reconciled on the theory that, where 
the courts have said that violation of a statute or 
ordinance is negligence per se, they have meant that 


9. Md.—Meese v. Goodman, 176 A. 
621, 167 Md. 658, 98 A.L.R. 480. 

Necessity that violation of statute 
or ordinance be proximate cause 
of injury for liability to attach 
generally see infra § 105. 

10. N.Y.—Austin v. Rochester Fold¬ 
ing Box Co., 181 N.Y.S. 275, 111 
Misc. 292, reversed on other 
grounds 185 N.Y.S. 108, 194 App. 
Div. 962. 

45 C.J. p 719 note 63. 

11. Ky.—Ford v. Paducah City R. 
Co., 99 S.W. 355, 124 Ky. 488, 494, 
30 Ky.L. 644, 124 Am.S.R. 412, 8 L. 
R.A.,N.S., 1093. 

45 C.J. p 719 note 64. 

12. N.Y.—Bergen v. Morton Amuse¬ 
ment Co., 159 N.Y.S. 935, 96 Misc. 
647, affirmed 165 N.Y.S. 348, 178 
App.Div. 400. affirmed 123 N.E. 
855, 226 N.Y. 665. 

13. N.Y,—Briggs v. New York Cent., 
etc., R. Co., 72 N.Y. 26. 

14. Cal.— Corpus Juris cited in 
Potapoff V. Mattes, 19 P.2d 1016, 
1017. 130 Cal.App. 421. 

W.Va.— Corpus Juris cited in Old¬ 


field V. Woodall, 166 S.B. 691, 694, 
113 W.Va. 35. 

45 C.J. P 720 note 75. 

15. N.C.—Ledbetter v. English, 81 
S.E. 1066, 166 N.C. 125, 128. 

45 C.J. p 724 note 61. 

16. N.C,—Ledbetter v. English, su- 
pra- 

45 C.J. p 725 note 52. 

17. Ariz.—Valley Transp. System v. 
Reinartz, 197 P.2d 269, 67 Ariz. 
3S0, 

Ill.—Gourley v. Chicago & E. I. R. 
Co., 14 N.B.2d 842, 295 Ill.App. 160. 

La.—Stucky v. Hayden, App., 3 So.2d 
443—Austin v. Baker-Lawhon & 
Ford, App., 188 So. 416, followed 
in Standard Gin & Manufacturing 
Co. V. Baker-Lawhon & Ford, 188 
So. 420 and Employers Casualty 
Co. V. Baker-Lawhon & Ford, 188 
So. 421. 

Mo.— Corpus Juris cited in Cantwell 
V. Cremins, 149 S.W.2d 343, 346, 
347 Mo. 836. 

N.C.—Ridge v. High Point, 97 S.E. 
369, 176 N.C. 421, 424. 

Okl.— Corpus Juris cited in Sinclair 
Prairie Oil Co. v, Stell, 124 P.2d 
255, 256, 190 Okl. 344— Corpus Ju¬ 
ris cited in Champlin Refining Co. 


V. Cooper, 86 P.2d 61, 63, 184 Okl. 

153. 

45 C.J. p 725 notes 59, 62. 

“The mere violation of a statute 
does not of itself support an action 
for damages."—Zeller v. Pokovsky, 
27S N.W. 174, 176, 66 S.D. 71. 

“The mere fact that one does a 
thing prohibited by statute or ordi¬ 
nance does not render the doer lia¬ 
ble for harm."—Dunbar v. Olivieri, 
50 P.2d 64, 65, 97 Colo. 381. 

18. Ill.—O’Donnell v. Riter-Conlejr 

Mfg. Co., 124 IlLApp. 544. 
Essential elements of actionable neg¬ 
ligence: 

Injury contemplated by statute or 
ordinance, and which it was in¬ 
tended to prevent see infra sub¬ 
division e (2) of this section. 

Injury proximately resulting from 
violation of statute or ordinance 
see infra § 106. 

Injury to person complaining see 
supra § '6. 

Injury to person intended to be 
protected by statute or ordinance 
see infra subdivision e (4) of 
this section. 

Actionable negligence per se 
Ariz.—Pratt v. Daly, 104 P.2d 147, 66 

Ariz. 635, 130 A.L.R. 341. 
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such violation was conclusive on the question of 
actual negligence, leaving open the question wheth¬ 
er the other elements necessary to render such neg¬ 
ligence actionable were present, while the cases 
which have said that such violation is merely evi¬ 
dence of negligence have meant that it could not 
establish more than one of the elements of action¬ 
able negligence.^^ It has also been suggested that 
a distinction may properly be drawn between stat¬ 
utes and ordinances of a mandatory nature, impos¬ 
ing affirmative duties for the protection of others, 
and those which are of a prohibitive nature, forbid¬ 
ding acts which may or may not be negligent in fact 
under the circumstances of a particular case, and 
that violation of statutes or ordinances of the for¬ 
mer class may prop'erly be regarded as negligence 
per se while violation of those falling within the 


latter class should not be regarded as more than evi¬ 
dence of negligence.20 It has been said that in all 
jurisdictions it is really held to be a matter of proof 
and not of substantive law .21 

(2) Rule That Violation Constitutes Negli¬ 
gence 

(a) Violation of statute 

(b) Violation of ordinance 

(a) Violation of Statute 

The generally accepted view Is that violation of a 
statutory duty constitutes negligence, negligence as a 
matter of law, or negligence per se. 

The generally accepted view is that violation of a 
statutory duty constitutes negligence,22 negligence 
as a matter of law,23 or, according to the de¬ 


ls. Ill.—Conrad v. Springfield Cons. 

R, Co., 145 Ill.App. 5C4, affirmed 
88 N.E. 180, 240 Ill. 12, 130 Am. 

S. R. 251. 

45 C.J. p 725 note 66. 

20, Neb.—Stevens v. Luther, ISO N. 
W. 87, 105 Neb. 184. 

45 C.J. p 725 note 67. 

Pailuro to perform mandatory duty 
held negligence per se 
Neb.—Johnson v. Weborg, 7 N.W.2d 
65, 142 Neb. 516. 

Violation of safety regulation es¬ 
tablished by statute or ordinance is 
not negligence as a matter of law, 
and may be considered in connection 
with, all other evidence in case in de¬ 
ciding issue of negligence.—Armer v. 
Omaha & Council Bluffs St. Ry. Co., 
37 N.W.2d 607, 15l Neb. 431—Melcher 
V. Murphy, 31 N.W.2d 411, 149 Neb. 
541—^Watson Bros. Transp. Co. v. 
Chicago, St. P., M. & O. Ry. Co., 25 
N.W.2d 396, 147 Neb. 880. 

Statute pi’escribing general rule of 
conduct 

The violation of a statute passed 
for the protection of the general pub¬ 
lic is negligence per se, but the vio¬ 
lation of a statute prescribing a gen¬ 
eral rule of conduct for the protec¬ 
tion of the public is not technically 
negligence per se, but a violation of 
such general rule of conduct con¬ 
stitutes negligence in that It is a 
failure to exercise ordinary care.— 
McKee v. New Idea, Ohio App,, 44 
N.E.2d 697—Morr v. Merkle, 192 N. 
E. 279, 47 Ohio App. 533. 

21, Cal.—Potapoff v. Mattes, 19 P. 
2d 1016, 130 Cal.App. 421. 

22 , U.S.—Earl W. Baker & Co. v. 
Lagaly, C.C.A.Okl., 144 P.2d 344, 
164 A.L.R. 1098. 

Ill.—Jung V. Dixie Greyhound Lines, 
68 N.E..2d 627, 329 Ill.App. 361. 
Iowa.—Smith v. Chicago, B. & Q. R. 
Co., 291 N.W. 417. 227 Iowa 1404, 
followed in 291 N.W. 422, 227 Iowa 
1404. 


Miss.—Georgia Casualty Co. v. Cot¬ 
ton Mills Products Co., 132 So. 73, 
159 Miss. 396. 

N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 280 N.Y.S. 836, 
244 App.Div. 606, modified on oth¬ 
er grounds Schmidt v. Merchants 
Despatch Trading Co., 200 N.E. 
824, 270 N.Y. 287, reargument de¬ 
nied 2 N.E.2d 680, 271 N.Y. 531— 
McCormick v. Merritt, 250 N.Y.S. 
443, 232 App.Div. i619. 

Old.—Elam v. Loyd, 204 P.2d 280. 

Pa.—Leidecker v. Olinger, Com.Pl.» 
95 Pittsb.Leg.J. 223. 

Tex.—McCall v. Alpine Telephone 
Corporation, 183 S.W.2d 205. Af¬ 
firmed 184 S.W.2d 830, 143 Tex. 
335—Taber v. Smith, Civ.App., 26 
S.W.2d 722. 

Utah.—Skerl v. Willow Creek Coal 
Co., 69 P.2d 502, 92 Utah 474. 

Va.—Moore v, Virginia Transit Co., 
50 S.E,2d 268. 188 Va. 493. 

Wash.—Gardner v. Seymour, 180 P. 
2d 564, 27 Wash.2d 862. 

45 C.J. p 720 notes 77, 78. 

Violation of statute or ordinance as 
willful or wanton negligence see 
supra § 9. 

After performance undertaken 

Failure to perform a statutory du¬ 
ty after performance has been un¬ 
dertaken constitutes negligence.— 

Nuss V. State, 87 N.Y.S.2d 592, 195 

Misc. 38. 

23. Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 6Sl“Harris 
V. Joffe, 170 P.2d 454, 28 Cal.2d 
418—Taylor v. Sims, 164 P.2d 17, 
72 Cal.App.2d 60—Stricklin v. 
Rosemeyer, 123 P.2d 151, 126 P.2d 
665, 52 Cal.App.2d 658—Bush v. 

Southern Pac. Co., 289 P. 190, 106 
Cal.App. 101, followed in Bush v. 
Southern Pac. Co., 289 P. 194, 106 
Cal.App. 759—Rauch v. Southern 
California Gas Co., 273 P. llll, 96 
Cal.App. 260. 


Del.—Lynch v. Lynch, 195 A. 799 9 
W.W.Harr. 1. 

Ga.— Corpus Juris cited in Donald¬ 
son V. Great Atlantic & Pacific Tea 
Co., 199 S.E. 213, 217, 186 Ga. 870 
—Corpus Juris cited in Etheridge 
V. Guest, 12 S.E.2d 483, 486, 63 Ga. 
App. 637. 

Mo.—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 341 Mo. 
658. 

N.Y.—Tedla v. Ellman, 19 N.E.2d 987, 
280 N.Y. 124—Taddeo v. Tilton, 
289 N.Y.S. 427, 248 App.Div. 290. 
Ohio.—Larson v. Cleveland Ry. Co., 
50 N.E.2d 1163, 142 Ohio St. 20— 
Patton V. Pennsylvania R. Co., 24 
N.E.2d 597, 136 Ohio St. 159—Pos¬ 
ter V. Murr, 12 N.E.2d 781, 57 Ohio 
App. 157. 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 485, 71 S.D. 362. 
Tenn.—Stearns v. Williams, 12 Tenn. 
App. 427. 

Tex.—Herrin v. Falcon, Civ.App., 198 
S.W.2d 117, refused no reversible 
error—Estes v. Davis, Civ.App., 28 
S.W.2d 665, affirmed Davis v. 
Estes, Com.App., 44 S.W.2d 952— 
Brown Cracker & Candy Co. v. 
Castle, Civ.App., 26 S.W.2d 435, 
error dismissed Castle v. Brown 
Cracker & Candy Co., 31 S.W.2d 

630, 119 Tex. 447. 

Wash.—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 

631. 

45 C.J. p 720 note 77. 

Sale of feed containing Injurious 
substances 

N.Y.—Pine Grove Poultry Farm v. 
Newtown By-Products Mfg. Co., 
162 N.E. 84, 248 N.Y. 293. 

Rule of evidence 

Principle that violation of statute 
is negligence as matter of law is 
rule of evidence.—Schmidt v. Mer¬ 
chants Despatch Transp. Co., 280 N. 
Y.S. 836, 244 App.Div. 606, modified 
on other grounds 200 N.E. 824, 270 
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cisions on the question, negligence per se,^'* for the j reason that nonobservance of what the legislature 


N.T. 287, reargument denied 2 N-E. 
2d 680, 271 N.Y. 531. 

34. U.S.—Eberhart v. Abshire, C.C. 
A.Ind., 158 F.2d 24—Bushnell v. 
Telluride Power Co., C.C.A.Utah, 
145 P.2d 950—Osborne v. Salva¬ 
tion Army, C.C.A.N.Y., 107 P.2d 929 
—Frazier v. Northern Pac. Ry. Co., 
D.C.Idaho, 28 F.Supp. 20. 

Ala.—Cosby v. Flowers, 30 So.2d 694, 
249 Ala. 227—Newell Contracting 
Co. V. Berry, 134 So. 870, 223 Ala. 
109—Newell Contracting Co. v. 
Berry, 134 So. 868, 223 Ala. Ill— 
Corpus Juris cited in Cooper v. 
Agee, 132 So. 173, 175, 222 Ala. 
334. 

Ariz.—Valley Transp. System v. 
Reinartz, l97 P.2d 269, 67 Ariz. 
380—Collier v. Stamatis, 162 P.2d 
125, 63 Ariz. 285—Cobb v. Salt Riv¬ 
er Valley Water Users’ Ass'n, 114 
P.2d 904, 57 Ariz. 451. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 5S1—Wright 
V. Los Angeles Ry. Corporation, 
93 P.2d 135, 14 Cal.2d li68—Wilker- 
son V. Brown, 190 P.2d 958, 84 Cal. 
App.2d 401—Lotta v. City of Oak¬ 
land, 154 P.2d 25, 67 Cal.App.2d 
411—Muir v. Cheney Bros., 148 P. 
2d 138, 64 Cal.App.2d 55—Bateman 
V. Doughnut Corporation of Amer¬ 
ica, 147 P.2d 404, 63 Cal.App.2d 711 
— Fietz V. Hubbard, 138 P.2d 315, 
69 Cal.App.2d 124—Prescott v. 
City of Orange, 132 P.2d 523, 56 
Cal.App.2d 144—Jolley v. Clemens, 
82 P.2d 51, 28 Cal.App.2d 55— 

Reeves v. Lapinta, 78 P.2d 465, 25 
Cal.App.2d 680—Leek v. Western 
Union Telegraph Co., 66 P,2d 1232, 
20 Cal.App.2d 374—Coffey v. Slin- 
gerland, 50 P.2d 830, 9 Cal.App.2d 
731—Morris v. Purity Sausage Co., 
38 P.2d 193, 195, 2 Cal.App.2d 536 
—Kellner v. Witte, 23 P.2d 1045, 
133 Cal.App. 231—Hardin v. Suth¬ 
erland, 289 P, 900, 106 Cal.App. 
473. 

Conn.—'Corpus Juris cited in Sagor 

V. Joseph Burnett Co., 190 A. 268, 
260, 122 Conn. 447. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1. 

Ga.—^IVilson v. Georgia Power & 
Light Co., 36 S.E.2d 757, 200 Ga. 
207, answer to certified question 
conformed to 36 S.E.2d 847, 73 Ga. 
App. 436—Shermer v. Crowe, 186 
S.E. 224, 53 Ga.App. 418. 

Idaho.—Pittman v. Sather, 188 P.2d 
600, 68 Idaho 29—Carron v. Guido, 
33 P.2d 345, 54 Idaho 494—Brixey 
V. Craig, 288 P. 152, 49 Idaho 319. 
Ind.—Hayes Freight Lines v. Wil¬ 
son, 77 N.E.2d 680—Binford v. 
Johnston, 82 Ind. 426, 42 Am.R. 608 
—Rentschler v. Hall, '69 N.E.2d 
619, 117 Ind.App. 265—-Gagle v. 

Heath, 53 N.E.2d 547, 114 Ind.App. 
666—^Rimco Realty & Investment 


Corporation v. La Vigne, 50 N.E.2d 
953, 114 Ind.App. 211. 

Iowa.—^Wilson v. Long, 266 N.W. 
482, 221 Iowa 668—Meier v. Chica¬ 
go, R. I. & P. Ry. Co., 275 N.W. 
139, 224 Iowa 295-—Siesseger v. 
Puth, 248 N.W. 352, 216 Iowa 916. 
Ky.—Brown Hotel v. Levitt, 209 S. 
W.2d 70, 306 Ky. 804—Murphy v. 
Homans, 150 S.W.2d 14, 286 Ky. 
191. 

Mass.—Herman v. Sladofsky, 17 N.E. 
2d 879, 301 Mass. 634, applying 
Connecticut law. 

Mich.— Corpus Juris cited ia Holmes 

V. Merson, 280 N.W. 139, 140, 285 
Mich. 136—Billings v. Breinig, 7 N. 

W. 722, 45 Mich. 65. 

Mo.—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 841 
Mo. 658— Corpus Juris cited in 
Connole v. East St. Louis & S. Ry. 
Co., 102 S.W.2d 581, 588, 340 Mo. 
690— ^Corpus Juris cited ia Savage 
V. Chicago, R. I. & P. Ry. Co., 40 
S.W.2d 628, '633, 328 Mo. 44—Huck¬ 
leberry V. Missouri Pac. R. Co., 26 
S.W,2d 980, 324 Mo. 1025. 

Mont.—Daly v. Swift & Co., 300 P. 
265, 90 Mont. 52—Childers v. 

Deschamps, 290 P. 261, 87 Mont. 
505. 

N.Y.—Homin v. Cleveland & White- 
hill Co., 24 N.E.2d 136, 281 N.Y. 
484—Taddeo v. Tilton, 289 N.Y.S. 
427, 248 App.Div. 290—^Wager v. 
State, 10 N.Y.S.2d 310, 170 Misc. 
357, modified on other grounds 14 
N.Y.S.2d 29, 257 App.Div. 580. 

N.C.—Morgan v. Carolina Coach Co., 
36 S.E.2d 263, 225 N.C. 668—^White 
v. North Carolina R. Co., 3 S.E. 2d 
310, 216 N.C. 79—James v. Caro¬ 
lina Coach Co., 178 S.E. 607, 207 
N.C. 742—Sherwood v. Southeast¬ 
ern Exp. Co., 173 S.E. 605, 206 N.C. 
243—Ham v. Greensboro Ice & 
Fuel Co., 169 S.E. 180, 204 N.C. 614 
—State v. Cope, 167 S.E. 45i6, 204 
N.C. 28—Godfrey v. Queen City 
Coach Co., 159 S.E. 412, 201 N.C. 
264—^Wolfe V. Independent Coach 
Line, 150 S.E. 876, 198 N.C. 140— 
Hendrix v. Southern Ry. Co., 150 
S.E. 873, 198 N.C. 142—Wliitaker 
V. Carpenter Motor Car Co., 147 S. 
E. 729, 197 N.C. 83. 

N.D,—George v. Odenthal, 225 N.W. 
323, 58 N.D. 209. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657— 
Larson v. Cleveland Ry. Co., 50 N. 
E.2d 163, 142 Ohio St. 20—Patton 
V. Pennsylvania R. Co., 24 N.E.2d 
697, 136 Ohio St. 159—Buckeye 
Stages v. Bowers, 195 N.E. 859, 
129 Ohio St. 412—Nardi v. Reliable 
Trucking Co., 81 N.B.2d 411, 86 
Ohio App. 122—Short v. Pennsyl¬ 
vania R. Co., 187 N.E. 737, 46 Ohio 
App. 77. 

Okl.—'Corpus Juris cited In Sinclair 
Prairie Oil Co. v. Stell, 124 P.2d 
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265, 256, 190 Okl. 344—Corpus Ju- 
rls cited in Western States Grocery 
Co. V. Mirt. 123 P.2d 266, 268, 190 
Okl. 299—Corpus Juris cited in 
Champlin Refining Co. v. Cooper, 
86 P.2d 61, 63, 184 Okl. 153—Mag¬ 
nolia Petroleum Co. v. Witcher, 284 
P. 297, 141 Okl. 175. 

Or.—Cauldwell v. Bingham & Shel¬ 
ley Co., 163 P. 827, 84 Or. 257— 
Sullivan v. Mountain States Power 
Co., 9 P.2d 1038, 139 Or. 282—Knox 

V. Abrams, 286 P. 517, 132 Or. 500. 
S.C.—Eickhoft V. Beard-Laney, Inc., 

20 S.E.2d 153, 199 S.C. 500, 141 A. 
L.R. 1010—Locklear v. Southeast¬ 
ern Stages, 8 S.E.2d 321, 193 S.C. 
309—Crawford v. Atlantic Coast 
Line R. Co., 184 S.E. 6i69, 179 S.C. 
264. 

Tenn.—Null v. Electric Power Board 
of City of Nashville, App., 210 S. 

W. 2d 490—Kingsul Theatres v. 
Quillen, 196 S.W.2d 316, 29 Tenn. 
App. 248—Stearns v. Williams, 12 
Tenn.App. 427—Davis v. Farris, 1 
Tenn.App, 144. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587, 146 Tex. 
314—McAfee v. Travis Gas Cor¬ 
poration, 153 S.W.2d 442, 137 Tex. 
314—Herrin v. Falcon, Civ. App., 
198 S.W.2d 117, refused no reversi¬ 
ble error—^Womack v. Tripp, Civ. 
App., 137 S.W.2d 180—Green v. 
j City of Henrietta, Civ.App., 66 S. 

W.2d 442—Dixie Motor Coach Cor- 
1 poration v. Galvan, Civ.App., 56 
S.W.2d 268, set aside on other 
grounds 86 S.W.2d 633, 126 Tex. 
109. 

Va.—Crist v. Fitzgerald, 62 S.E.2d 
145, 189 Va. 109. 

Wash.—Discargar v. City of Seattle, 
171 P.2d 205, 25 W^ash.2d 306—Bis- 
sell V. Seattle Vancouver Motor 
Freight, 168 P.2d 390, 25 Wash..2d 
68—Bleiler v. Wolff, 161 P.2d 145, 
23 Wash.2d 368—Schofield v. North¬ 
ern Pac. Ry. Co., 123 P.2d 755, 13 
Wash.2d 18—Bernard v. Portland 
Seattle Auto Freight, 118 P.2d 167, 
11 Wash.2d 17—Metzger v. Moran, 
96 P.2d 580, 1 Wash.2d 657—Fair- 
child V. Dean, 86 P.2d ;271, 198 
Wash. 1—Burget v. Saginaw Log¬ 
ging Co., 85 P.2d 271, 194 Wash. 
318—Baldwin v. Washington Motor 
Coach Co., 82 P.2d 131, 196 Wash. 
117—Corpus Juris cited in Stack 
V. L. J. Dowell, Inc., 19 P.2d 125, 
127, 172 Wash. 9—Geer v. Geller- 
man, 4 P.2d 641, 165 Wash. 10— 
Gilbert v. Solberg, 289 P. 1003, 167 
Wash. 490. 

4'5 C.J. p 720 note 78. 

Bffect as dependent on person in¬ 
jured 

Under statute for benefit of a par¬ 
ticular class where one of class is 
injured because of its violation, re¬ 
covery may be had irrespective of 
negligence on part of defendant, 
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has prescribed as a suitable precaution is failure to 
observe that care which an ordinarily prudent man 
would observe,25 and, when the state regards cer¬ 
tain acts as so liable to injure others as to justify 
their absolute prohibition, doing the forbidden act 
is a breach of duty with respect to those who may 
be injured thereby or, as it has been otherwise 
expressed, when the standard of care is fixed by 
law, failure to conform to such standard is negli- 
gence.27 According to this view it is immaterial, 
where a statute has been violated, whether the act 
or omission constituting such violation would have 
been regarded as negligence in the absence of any 
statute on the subject's or whether there was, as a 
matter of fact, any reason to anticipate that injury 
would result from such violation.29 

The rule that violation of a statute is negligence 
per se has been applied with respect to statutes cov¬ 
ering a large variety of subjects, among which may 


be mentioned building codes,30 places of employ¬ 
ment,the safeguarding of excavations,32 the safe¬ 
guarding of cuttings or openings where ice is being 
removed,33 the labeling of distillates,24 the firing of 
stubble land at certain times,25 notifying adjoining 
property owners before starting fires,26 and safety 
in the construction, support, etc., of scaffolding.37 

(b) Violation of Ordinance 

Violatfon of a municipal ordinance designed for the 
protection of the person claiming to have been injured 
by reason of such violation Is usually considered as neg¬ 
ligence per se or negligence as a matter of law. 

In jurisdictions where violation of a statutory 
duty is regarded as negligence per se it is usually 
considered that violation of a municipal ordinance 
designed for the protection of the person claiming 
to have been injured by reason of such violation is 
also negligence per se,28 or negligence as a matter 


since it is only where statute is for 
benefit of public generally that neg¬ 
lect to observe its terms may be con¬ 
sidered as evidence of negligence 
only.—Micha’ek v. U. S. Gypsum Co., 
D.C.N.Y.. 16 F.Supp. 708. 

In liouisiana 

(1) There are expressions in sever¬ 
al decisions supporting the rule of 
the text.—Stuckey v. Hayden, App., 
3 So.2d 443—Smith v. Texas & Pac. 
By. Co., App., 189 So. 316—Rober¬ 
son v. Rodriguez, App., 186 So, 853 
—Martin v. Jonesboro Drug Co., 7 
La.App. 262. 

(2) But it has been said that the 
violation of any of the provisions 
of state statute which may require 
the doing of a certain thing or pro¬ 
hibit or exempt one from doing an¬ 
other does not constitute negligence 
per se, although it may give rise to a 
presumption of negligence or may 
create a prima facie case of negli¬ 
gence, all of which, however, Is sub¬ 
ject to rebuttal.—Taylor v. Texas & 
N. O. R, Cow App., 22 So.2d 771. 

In Pennsylvania 

(1) There is authority supporting 
the rule of the text.— Corpus Juris 
cited in Jinks v. Currie, 188 A. 356, 
358, 324 Pa. 532—Gaskill v. Melella, 
18 A.2d 455, 144 Pa.Super. 78—Bos¬ 
ton V. Williams, Com,Pi., 35 Del.Co. 
363—Kuhn v. Conestoga Transp. Co.. 
Com.Pl., 48 Lanc.L.Rev. 491, affirmed 
Landis v. Conestoga Transp. Co., 36 
A.2d 465, 349 Pa. 97—Landis v. Cone¬ 
stoga Transp. Co., Com.Pl., 48 Lane. 
Rev. 481, 11 Som.Leg.J. 302, affirmed 
36 A.2d 465, 349 Pa. 97—45 C.J. p 
7:20 note 78. 

(2) But it has been said that it Is 
not negligence per se to Ignore a 
statutory duty in driving a vehicle.— 
Johnson v. American Reduction Co., 
168 A. 153, 305 Pa. 637. 


I 25. Mo.—Corpus Juris quoted in 
Larsen v. Webb, 58 S.W.2d 967, 970, 
332 Mo. 370. 

45 C.J. p 721 note 79. 

Conduct of ordinarily prudent man 
as standard of care see supra § 11. 

26. Conn.—Butler v. Hyperion Thea¬ 
tre Co., 124 A. 220, 100 Conn. 551. 

45 C.J. p 721 note 80. 

27. Pla.—Weis-Patterson Lumber 
Co. V. King, 177 So. 313, 131 Fla. 
342. 

45 C.J. p 721 note 81. 

Statute as test of negligence 

A legislative enactment, made for 
benefit of persons suffering loss, of 
a standard of due care is to be con¬ 
sidered as controlling test of neg¬ 
ligence.—Michelsen v. Penney, C.C.A. 
N.T., 135 F..2d 409. 

28. Minn.—Mechler v. McMahon, 239 
N.W. 605, 184 Minn. 476. 

45 C.J. p 721 note 82. 

29. Tex.—Texas, etc., R. Co. v. Ba¬ 
ker, Com.App., 21'5 S.W. 656. 

30. N.T.—Mazzu v. Darojo Realty 
Co., 13 N.Y.S.2d 612, 257 App.Div. 
1036, appeal denied 24 N.E.2d 28. 
281 N.Y. 887. 

31. Wis.—Morrison v. Stelnfort, 35 
N.W.2d 33'5, 254 Wis. 89. 

32. Mont.—Conway v. Monidah 
Trust, 132 P. 26, 47 Mont. 269, L. 
R.A.1915E 500. 

45 C.J. p 722 note 92. 

33. Minn.—Chapman v. People’s Ice 
Co., 145 N.w' 1073, 125 Minn. 168. 

34. Or.—Peterson v. Standard Oil 
Co.. 106 P. 337, 65 Or. 611, Ann.Cas. 
1912A 625. 

35. S.D.—Kelley v. Anderson, 87 N. 
W. 679, 15 S.D. 107. 

36. Del.—Layton v. Hudson, 83 A. 
134, 25 Del. 673. 

4*5 C.J. p 72:2 note 2. 
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37. Mo.—Prapuolenis v. Goebel 

Constr. Co., 213 S.W. 792, 279 Mo. 
358. 

33. U.S.—^Western Union Telegraph 
Co. V. Hudson, C.C.A.Cal., 82 P.2d 
992—Pig’n Whistle Corporation v. 
Scenic Photo Pub. Co., C.C.A.Wash., 
57 F.2d 854, 

Ala.—^Corpus Juris cited iu Cooper v. 
Agee, 132 So. 173. 175, 222 Ala. 334. 

Ariz.—Cobb v. Salt River Valley Wa¬ 
ter Users’ Ass’n, 114 P.2d 904, 67 
Ariz. 451. 

Cal.—Wright v. Dos Angeles Ry. Cor¬ 
poration, 93 P.2d 135, 14 Cal.2d 168 
—Finnegan v. Royal Realty Co., 
App., 204 P.2d 661—Muir v. Cheney 
Bros., 148 P.2d 138, 64 Cal.App.2d 
55—Bateman v. Doughnut Corpo¬ 
ration of America, 147 P.2d 404, 
63 Cal.App.2d 711—Reeves v. La- 
pinta, 78 P.2d 4 65, 25 Cal.App.2d 
680—Leek v. Western Union Tele¬ 
graph Co., 66 P.2d 1232, 20 Cal. 
App.2d 374—Coffey v. Slingerland, 
60 P.2d 830, 9 Cal.App.2d 731— 
Gallichotte v. California Mut. 
Building & Loan Ass’n, 41 P.2d 349, 
4 Cal.App.2d 503—Morris v. Purity 
Sausage Co., 38 P.2d 193, 2 Cal.App, 
2d 536—Corpus Juris cited in Hola- 
han V. McGrew, 295 P. 10*54, 1059, 
111 Cal.App. 430. 

D.C.—Ross V. Hartman, 139 P.2d 14, 
78 U.S.App.D.C. 217, 158 A.L.R. 

1370, certiorari denied Hartman v. 
Ross, 64 S.Ct. 790, 321 U.S. 790, 
88 L.Ed. 1080. 

Ga.—^Wilson v. Georgia Power & 
Light Co., 36 S.E.2d 757, 200 Ga. 
207, answer to certified question 
conformed to 36 S.E.2d 847, 73 Ga. 
App. 436—Mayor and Council of 
Buford V. Medley, 197 S.E, 494, 58 
Ga.App. 48—Davis v. Hopkins, 179 
S.E. 213, 60 Ga.App. 654—Folds v. 
City Council of Augusta, 161 S.E. 
685, 40 Ga.App, 827. 
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of law,on the ground that there is no good rea¬ 
son for having one rule with reference to statutes 
and a different rule with reference to ordinances 
which have the force of statutes within the munici¬ 
pality.^® 

This rule has been applied to ordinances on a 
variety of subjects, such as the starting of fires, 
the hours within which trash may be burned^^ qj- 
sidewalks wetted down or washed,and handrails 
on stairs.^'^ 

(3) Rule That Violation Does Not Consti¬ 
tute Negligence 

(a) Violation of statute 

(b) Violation of ordinance 

(a) Violation of Statute 

In a few Jurisdictions violation of a statute is not 


negligence per se, but merely a circumstance to be sub¬ 
mitted to the jury on the question of negligence. 

In a few jurisdictions the rule is that violation of 
statute is not negligence per se,^® but can never 
amount to more than a circumstance to be submitted 
to the jury together with the other circumstances of 
the case on the question of negligence.*^® 

(b) Violation of Ordinance 

Violation of a municipal ordinance is In some Juris¬ 
dictions not regarded as negligence per se, but merely 
as evidence of negligence. 

In those jurisdictions where violation of a statute 
is not regarded as negligence per se, the same view 
is entertained with respect to violation of a munici¬ 
pal ordinance.4'^ Even in some jurisdictions where 
violation of a statute is regarded as negligence per 


Iowa.—Meier v. Chicagro, R. I. & 

Ry. Co., 275 N.W. 139. 224 Iowa 295 
Ky.—Greyhound Terminal of Louis¬ 
ville V. Thomas, 209 S.W.2d 478 
307 Ky. 44—Murphy v. Homans, 
150 S.W.2d 14, 286 Ky. 191. 

La.—Hataway v. F. Strauss & Son, 
App.. 168 So. 408. 

Mo.—^Corpus Juris cited, in Savage 
V. Chicago. R. I. & P. Ry. Co., 40 
S.W.2d 628, 633. 328 Mo. 44. 

Mont.—Childei'S v. Deschamps, 290 P. 
261, 87 Mont. 505. 

N.T.—Taddeo v. Tilton, 289 N.Y.S. 

427. 248 App.Div. 290. 

N.C.—Morgan v, Carolina Coach Co.. 
36 S.E.2d 263. 225 N.C. 668—White 
V. North Carolina R. Co., 3 S.E.2d 
310, 216 N.C. 79—James v. Carolina 
Coach Co,. 178 S.E. 607, 207 N.C. 
742—-.Tones v. Bagwell. 177 S.E. 170. 
207 N.C. 378—Sherwood v. South¬ 
eastern Exp. Co., 173 S.E. 60'5, 206 
N.C. 243—Ham v. Greensboro ice 
& Fuel Co., 169 S.E. 180, 204 N.C. 
614—State v. Cope. 167 S.E. 456. 
204 N.C. 28—Hendrix v. Southern 
Ry. Co., 150 S.E. 873, 198 N.C. 142. 
Ohio.—Patton v. Pennsylvania R. 
Co., 24 N.E.2d 597, 136 Ohio St. 
159. 

OkL—Lakeview, Inc., v. Davidson, 26 
P.2d 760, 166 Okl. 171. 

S.C.—Worrell v. South Carolina Pow¬ 
er Co., 195 S.E. 638, 186 S.C. 306— 
Evans v. Blue Ridge Ry. Co., 75 
S.E. 275, 92 S.C. 77. 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.VV.2d 485, 71 S.D. 362. 
Tenn.—Kingsul Theatres v. Quillen, 
196 S.W.2d 316, 29 Tenn.App. 248— 
National Funeral Home v. Dale- 
hite, 15 Tenn.App. 482—Stearns v. 
Williams, 12 Tenn.App. 427—Ma¬ 
lone & Bowden Tile & Marble Co., 
Inc. V. Hall, 4 Tenn.App. 307. 

Tex.—Green v. City of Henrietta, 
Civ.App.. 66 S.W.2d 442. 

Utah.—Skerl v. Willow Creek Coal 
Co., 69 P.2d 602, 92 Utah 474. 


Va.—Moore v. Virginia Transit Co., 
50 S.E.2d 268, 188 Va. 493. 

Wash.—Gardner v. Seymour, 180 P* 
2d 564. 27 Wash.2d 862—Schatter 
V. Bergen, 55 P.2d 344. 185 Wash. 
375—Geer v. Gellerman, 4 P.2d 641, 
165 Wash. 10. 

45 C.J. p 723 note 17. 

39. Cal.—Stricklin v. Rosemeyer, 123 
P.2d 151. 126 P.2d G65, 52 Cal.App. 
■2d 558—Johnston v. Brewer, 105 P. 
2d 365, 40 Cal.App.2d 583—Bush v. 
Southern Pac. Co., 289 P. 194, 106 
Cal.App. 759—Bush v. Southern 
Pac. Co.. 289 P. 190. 106 Cal.App. 
101—Rauch V. Southern California 
Gas Co., 273 P. 1111, 96 Cal.App. 
250. 

N.Y.—Taddeo v. Tilton, 289 N.Y.S. 

427, 248 App.Div. 290, 

Ohio.—Patton v. Pennsylvania R. Co., 
24 N.E.2d 597, 136 Ohio St. 159. 
Tenn.—Stearns v. Williams, 12 Tenn. 
App. 427. 

Tex.—Alpine Tel. Corp. v. McCall, 184 
S.W.2d 830, 143 Tex. 335. 

Wash,—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 
631. 

45 C.J. p 723 note 17. 

40. S.C.—Dyson v. Soiithern R. Co., 
6-5 S.E. 344, 83 S.C. 354. 

41. Or.—^Northwest Door Co. v. Lew¬ 
is Inv. Co., 180 P. 495, 92 Or. 186. 

42. Cal.—^Alechoff v. Los Angeles 
Gas, etc., Corp., 257 P. 569, 84 Cal. 
App. 33, 

43. Cal.—Mora v. Favilla, 199 P. 17, 
186 Cal. 199—Mora v. Favilla, 173 
P. 770, 37 Cal.App. 164. 

44. Tenn.—^American Nat. Bank v. 
Wolfe, 125 S.W.2d 193, 22 Tenn. 
App. 642. 

45. U.S.—Sheehan v. Nims, C.O.A. 
Vt., 75 F.2d 293. 

N.J.—Renner v. Martin, 183 A. 185, 
116 N.J.Law. 240—^Rizzolo v. Public 
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Service Coordinated Transport, 166 
A. 456, 111 N.J.Law 107. 

45 C.J. p 722 note 13. 

Conflicting views discussed and rec¬ 
onciled see supra subdivision c (1) 
of this section. 

Legal fault 

Causal violation of statute is legal 
fault but not negligence.—Frost v. 
Stevens, 184 A. 869, 88 N.H. 164, 

In Arkansas 

(1) There is authority supporting 
the rule of the text.—Gill v. White- 
side-PIemby Drug Co., 122 iS.W.2d 
597, 197 Ark. 425. 

(2) And there is authority appar¬ 
ently to the contrary.—Terry Dairy 
Co. V. Nalley, 225 S.W. 887, 146 Ark. 
448, 12 A.L.R. 1208. 

(.3) As discussed supra subdivision 
b of this section, violation of a stat¬ 
ute is evidence of negligence. 

In Massachusetts 

(1) The rule of the text prevails. 
—Commonwealth v. Welansky, 65 N. 
E.2d 902, 316 Mass. 383—Harsha v. 
Bowles. 51 N.E.2d 454, 314 Mass. 738 
—Greenway Wood Heel Co. v. John 
Shea Co., 46 N.E.2d 746, 313 Mass. 
177—Richmond v. Warren Institution 
for Savings. 30 N.E.2d 407, 307 Mass. 
483, 132 A.L.R. 859—Wynn v. Sulli¬ 
van, 3 N.E.2d 236, 294 Mass. 662—^ 
45 C.J. p 722 note 13. 

(2) As discussed supra subdivision 
b of this section, violation of a stat¬ 
ute or ordinance is some evidence of 
negligence. 

46. Mass.—Berdos v. Tremont, etc.. 
Mills, 95 N.E. 876, ^09 Mass. 489. 
Ann.Cas.l912B 797. 

45 C.J. p 722 note 14. 

Violation of statute as: 

Evidence of negligence generally 
see supra subdivision b of this 
section. 

Prima facie evidence of negligence 
see infra § 204. 

47. Ark.—Gill v. WLiteside-Hernby 
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se, it is sometimes considered that violation of a 
municipal ordinance is not negligence per se, but 
can only be regarded as evidence of negligence.^^ 

d. Violation of Statute as G-ross Negligence 

Whether violation of a statute constitutes gross 
negligence depends largely upon the purpose of the 
statute and the seriousness of the consequences to be 
guarded against. 

Whether or not violation of a statute will con¬ 
stitute gross negligence, so as to preclude the de¬ 
fense of contributory negligence, depends largely on 
the purpose of the statute and the seriousness of the 
consequences to be guarded against.^^ 

e. Applicability of Statute or Ordinance 

(1) In general 

(2) Purposes to be accomplished 

(3) Person sought to be held 

(4) Persons to be protected 

(5) Time for performance of duty 

(1) In General 

In order that a statute or ordinance may be relevant 


65 C.J.S. 

on the question of actionable negligen.ee, the act or 
omission complained of must have involved an actual 
violation thereof. 

In order that a statute or ordinance may be rele¬ 
vant on the question of actionable negligence, it is 
necessary that the act or omission complained of 
should have involved an actual violation of such 
statute or ordinance.^0 

(2) Purposes to Be Accomplished 

In determining whether there has been such violation 
of a statute or ordinance as may constitute negligence 
regard must be had to the purpose of the enactment, the 
dangers against which it was intended to afford pro¬ 
tection, and the injuries which it was Intended to pre¬ 
vent; and if none of the consequences which it was In¬ 
tended to guard against has ensued from its violation 
such violation does not amount to negligence. 

In determining whether there has been such vio¬ 
lation of a statute or ordinance as may constitute 
negligence, regard must be had to the purpose of 
the enactment,the dangers against which it was 
intended to afford protection,52 and the injuries 
which it was intended to prevent,53 and it cannot be 
extended by construction so as to impose a duty 


Driiff Co., 122 S..w.2d 597, 197 Ark. 
425. 

N.J.—Rizzolo V. Public Service Co¬ 
ordinated Transport, 166 A. 456, 
111 N.J.Law 107—Tabaka v. Ge¬ 
rard, 169 A. 722, 12 N.J.Misc. HO. 
45 C.J. p 724 note 46. 

Conflicting views discussed and rec¬ 
onciled see supra subdivision c (1) 
of this section. 

48. Mich.—Peck v. Adomatis, 239 N. 

W. 278, 256 Mich. 207. 

45 C.J. p 724 notes 48, 49. 

Distinction exists between ordi¬ 
nances which are mere police regula¬ 
tions, violation of which does not 
carry liability for damages in civil 
action, and other ordinances, viola¬ 
tion of which carries such liability 
and which are enacted for benefit of 
persons comprised within a group, 
or for benefit of public generally, or 
for both.—Palladino v. Onondaga 
County Sav. Bank. 295 N.Y.S. '583, 
162 Misc. '726, affirmed 8 lSr.Y.S.2d 
773, 255 App.Div. 929. 

49. Wis.—Ludke v. Burck, 152 N.W. 

190, 160 Wis. 440. ,L.R.A.19,15D 

96S. 

45 C.J. p 726 note 68. 

Contributory negligence in case of 
negligence consisting of violation 
of statute or ordinance generally 
see infra § 130. 

Violation of statute or ordinance as 
willful or wanton negligence see 
supra § 9. 

50. Ala.—Corpus Juris cited in 
Cox V. Bennett, 36 6o.2d 86, 87, 
250 Ala. 698. 


Ohio.—Sharp Realty Co. v. Forsha, 
171 N.R 598, 122 Ohio St. 368. 

45 C.J. p 726 note 74. 

Bonfire 

Conn.—Botticelli v. Winters, 7 A.2d 
443, 125 Conn. 537. 

51. Colo.—Dunbar v. Olivieri, 60 P. 
2d 64, 97 Colo. 381. 

Conn.—Corpus Juris cited in Gonchar 
V- Kelson, 158 A. 546, 646, 114 Conn. 
262. 

Ga.—Sprayberry v. Snow, 1 S.B.2d 
756, 59 Ga.App. 744, reversed on 

I other grounds 10 S..E.2d 179, 190 
Ga, 723, mandate conformed to 11 
S,E.2d 431, 63 Ga.App. 489. 

La.—Corpus Juris quoted in Pannell 
V. Consolidated Parcels, App., 164 
So. 167, 168. 

S.D.—McCleod v. Trl-State Milling 
Co„ 24 N.W.2d 485, 71 S.D. 3C2. 

Tex.—Corpus Juris quoted in Leon¬ 
ard Bros. V. Zachary, Civ,App., 94 
S.W.2d 509, 511. 

46 C.J. p 7.26 note 75. 

Safe.place statute 

Wis.—Mennetti v. West Side Busi¬ 
nessmen's Ass'n, 18 N.W.2d 487, 
246 Wis. 686—Criswell v. Seaman 
Body Corporation, 290 N.W. 177, 
233 Wis. 606—^Washburn v. Skogg, 
235 N.W. 437, 204 Wis. 29. 

52. Ga.—Huckabee v. Grace, 173 S-E. 
744, 48 Ga.App. 621. 

La.—'Corpus Juris quoted in Pannell 
v. Consolidated Parcels, App., 164 
So. 167, 168. 

Mo.—^Corpus Juris cited in Albright 
V. Louisiana & M. R. R. Co., App., 
189 S.W.2d 665, 669, affirmed 195 
S.W.2d 648, 355 Mo. 211. 
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N.H.—Fontaine v. Charas, 181 A. 417, 
87 N.H. 424—Corpus Juris cited in 
Flynn v. Gordon, 165 A. 715, 716, 
86 N.H. 198. 

Okl.—Corpus Juris cited in Larri- 
more v. American Nat. Ins. Co., 
89 P.2d 340, 343, 184 Okl. 614. 
Ta.—Leidecker v. Olinger, Com.Pl., 
95 Pittsb.Leg.J. 223. 

Tex.—Corpus Juris quoted in Leon¬ 
ard Bros. V. Zachary, Civ.App., 94 
S.W.2d 509, 511. 

15 C.J. p 726 note 76. 

53. Ky.—Phoenix Amusement Co. v. 

White. 208 S.W.2d 64, 306 Ky. 361. 
La.-^Corpus Juris quoted in Pannell 
V. Consolidated Parcels, App., 164 
So. 167, 168. 

Mo.—^Kuba V. Nagel, App., 124 S.W.2d 
697. 

Okl.—Corpus Juris cited in Sinclair 
Prairie Oil Co. v. Stell, 124 P.2d 
255, 256, 190 Okl. 344—Corpus Ju¬ 
ris cited in Champlin Refining Co 
V. Cooper, '86 P,2d 61, 63, 184 Okl. 
153. 

Tex.—Corpus Juris quoted in Leon¬ 
ard Bros. V. Zachary, Civ.App., 94 
S.W.2d 509, 511. 

4'5 C.J. p 726 note 77. 

Poreseeability 

(1) A violator of a safety statute 
or ordinance may be held to fore¬ 
sight of injury within the prospect 
of the enactment, even though it be 
contributed to by the concurrent de¬ 
lict of another.—Ayers v. Atlantic 
Greyhound Corp., 37 S.E.2d 737, 208 
S.C. 267. 

(2) No Inquiry can be permitted as 
to foreseeability in determining 
whether violation of statute or ordi- 
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beyond that which it was the legislative intention to 
impose.^^ Accordingly, if none of the consequences 
which the statute or ordinance was intended to 
guard against has ensued from its violation, such 
violation does not amount to negligence, even 
though some other injurious consequence has re¬ 
sulted but in such case the liability, if any, must 
rest solely on common-law negligence.^s It has 
been held that violation of a statutory duty may be 
a material fact and evidence of negligence, even 
though the injury complained of is not within the 
purview of the statute,but there is also authority 
for the contrary view,S8 and it is clear that, where 
a statutory duty is imposed for purposes other than 
the protection of persons and property, noncompli¬ 
ance therewith can have no bearing on the ques¬ 
tion of negligence,S9 

Incidental purposes. In order that one may be 
entitled to the benefit of a statute or ordinance im¬ 
posing a duty, it is not necessary that the primary 
purpose of the enactment should have been to pro¬ 
tect him,^o but it is sufficient that his protection was 


one of the purposes intended.^i 

(3) Person Sought to Be Held 

An act prohibited by a statute or ordinance Is not 
negligence unless Its commission is in violation of some 
duty owing under the circumstances by the person 
sought to be held. 

An act prohibited by a statute, and which might 
be negligence as a matter of law, is not negligence 
unless its commission is in violation of some duty 
owing under the circumstances by the person com¬ 
mitting the act.^2 $0 the rule that failure to ob¬ 
serve the requirements of an ordinance constitutes 
negligence per se applies only when the duty is 
primarily that of the person sought to be held.^3 

(4) Persons to Be Protected 

(a) In general 

(b) Duty to a class or to the public 

(c) Trespasser or licensee 

(a) In General 

In order that the violation of a statute or ordinance 
may constitute negligence, it is necessary that the duty 


nance constitutes actionable negli- 
gence.—Edwards v, Kohn, 241 N.W. 
331, 207 Wis. 381—Osborne v. Mont¬ 
gomery, 234 N.W. 372, 203 Wis. 223 

54. U.S.—Serrano v. Peter Paul, 
Inc., C.C.A.Puerto Rico, 152 F.iJd 
863. 

La.—Corpus Juris guoted in Pannell 
V. Consolidated Parcels, App., 164 
So. 167. 178. 

Tex.—Corpus Juris guoted in Leon¬ 
ard Bros. V. Zachary, Civ.App., 94 
S,W.2d 509, 611. 

45 C.J. p 727 note 78. 

Safe-place statutes 
Wis.—^Delaney v. Supreme Inv. Co.. 
29 N.W.2d 754, 251 Wis. 374—Pad- 
ley V. Village of Lodi, 290 N.W. 
136, 233 Wis. 661. i 

55. Conn.—Corpus Juris cited in j 
Gonchar v. Kelson, 158 A. 54'5, 646. 
114 Conn. 262. 

La.—General Accident, Fire & Life 
Assur. Corporation v. Latiolais, 
App., 17 So.2d 753—Corpus Juris 
guoted in Pannell v. Consolidated 
Parcels, App., 164 So. 167, 178. 
Mass.—^Ald worth v. F. W. Wool worth 
Co., 3 N.E.2d 1008, 295 Mass. 344. 
Minn.—Cooper v. Hoeglund, 22 N.W. 

.2d 450, 221 Minn. 446. 

Mo.—Corpus Juris cited in Urie v. 
Thompson, 210 S,W.2d 98, 102, 357 
Mo. 738, certiorari granted 69 S. 

Ct. 41, 335 U.S. 809, 93 L.Ed. -- 

—Corpus Juris cited in Albright v 
Louisiana & M. R. R. Co., App.. 189 
S.W.2d 665, 669, affirmed 195 S.W. 
*2d 648, 355 Mo. 211—Kuba v. Nagel, 
App.. 124 S.W,2d 597. 

N.H.—Corpus Juris cited in Flynn v. 
Gordon, 165 A 715. 716, 86 N.H- 
198, 


N.Y.—Boronkay v. Robinson & Car¬ 
penter, 160 N.E. 400, 247 N.Y. 365. 

Ohio.—Miller v. East Ohio Gas Co.. 
172 N.E. 300, 35 Ohio App. 113. 

OkL—Elam v. Loyd, 204 P.2d 280— 
Corpus Juris cited in Sinclair Prai¬ 
rie Oil Co. V. Stell. 124 P.2d 256. 
256, 190 OkL 344—Corpus Juris cit¬ 
ed in Larrimore v. American Nat. 
Ins. Co., 89 P.2d 340. 343, 184 OkL 
614—Corpus Juris cited in Champ- 
lin Refining Co. v. Cooper, 86 P.2d 
61. 63. 184 Okl. 153. 

S.C.—^Wright V. South Carolina Pow¬ 
er Oo., 31 S.E.2d 904, 205 S.C. 327— 
Bell V. Atlantic Coast Line R. Co.. 
24 S.E.2d 177, 202 S.C. 160. 

Tex,—Corpus Juris guoted in Leon¬ 
ard Bros. V. Zachary, 94 S.W.2d 609. 
611. 

45 C.J. p 727 note 79. 

Ordinance proliibitins: bonfires except 
betv/een certain hours 

Colo.—Dunbar v. Olivieri, 50 P.2d 64. 
97 Colo. 381. 

Ordinance reguiring handrail on 
stairs 

N.Y.—Stark v. Franklin Simon & Co., 
260 N.Y.a 691, 237 App.Div. 42. 

56. Tex.—Corpus Juris guoted in 
Leonard Bros. v. Zachary, Civ.App., 
94 S.W.2d 509. 611. 

45 C.J. p 727 note 79. 

57. Iowa.—^Hansen v. Kemmish, 208 
N.W. ,277, 20i Iowa lOO'S, 45 A.b.R. 
498. 

58. Mass.—Bourne v. Whitman, 95 
N.E. 404, .209 Mass. 155, 35 L.R.A., 
N.S.. 701. 

45 C.J, p 727 note 82. 
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59. N.Y.—^Austin v. Rochester Fold¬ 

ing Box Co., 181 N.Y.S. 275, 111 
Misc. 292. reversed on other 
grounds 185 N.Y.S. 108, 194 App. 
Div. 952. ^ 

60. Cal.—King v. San Diego Electric 
R. Co., 168 P. 131. 17$ Cal. 266. 

61. Cal.—King v. San Diego Electric 
R. Co., supra. 

Tex.—San Antonio, etc., R. Co. v. 
Behne, Civ.App., 198 S.W. 680. 

62. Ga.—Etheridge v. Guest, 12 S.E. 
2d 483, 63 Ga.App. 637. 

Tire hasard 

(1) Statutory duty to remove fire 
hazard resulting from logging opera¬ 
tions by burning slashings is manda¬ 
tory on landowner and also on log- 
ger.—Carter v. La Dee Logging Co.. 
18 P.2d 234. 14 2 Or. 439, supplemented 
20 P.2d 108S. 142 Or. 439. 

(2) Landowner's payment of fire 
patrol assessments relieved it from 
liability for forest fire damages un¬ 
der nuisance statute, but did not war 
rant independent contractor's negli¬ 
gent conduct of logging operations, 
regardless of fire hazards.—Carter v 
La Dee Logging Co., 20 P.2d 1086, 
142 Or. 439. 

(3) Statutory duties to prevent es¬ 
cape of fire from, and extinguish fires 
known to be burning on, land are not 
Imposed on both owner and person in 
possession in all instances.—^Carter 
V. La Dee Logging Co., supra. 

63. U.S.—^Western Auto Supply 
Agency of Los Angeles v. Phelan, 
€.C.A.Mont.. 104 P.2d 85, 

Mont.—Childers v. Deschamps, 290 
P. 261, 87 Mont. 505. 
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created thereby should have been for the benefit , of, or 
should have been owed to, the person claiming to have 
been Injured through the violation. 

In order that violation of a statute or ordinance 
may constitute negligence, it is necessary that the 
duty created thereby should have been for the bene¬ 
fit of, or should have been owed to, the person 
claiming to have been injured through the viola¬ 
tion,^^ that is, he must be a person for whose protec¬ 
tion the statute or ordinance was designed.^^^ It 
has been held that, even though the person injured 
as the result of nonperformance of a statutory duty 
by defendant is not within the class for whose pro¬ 
tection such duty was imposed, the violation of the 
statute is evidence of negligence,but the rule is 
less rigid in that case.®^ The nature of the duty 


imposed by a statute and the benefits resulting from 
its performance usually determine what persons are 
entitled to invoke its protection, 
certain classes of persons were intended to be pri¬ 
marily protected by the discharge of a statutory 
duty will not necessarily prevent others, neither 
named nor intended as primary beneficiaries, from 
maintaining an action to recover for injuries caused 
by the violation of such legislative command.69 

Among statutes or ordinances to which these rules 
have been applied may be mentioned those relating 
to safety devices and the safety of premises,'^0 the 
safeguarding of elevators and the Iike,7t the safe¬ 
guarding of machinery, and the protection of ex- 


64. Ala.—Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning- Co,, 
2 So.2d 3 88, 241 Ala. 327—Coipns 
Juris cited in Cooper v, Agee, 132 
So. 173, 222 Ala. 334. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Routh 
V. Quinn, 127 P.2d 1, 20 Cal.2d 488, 
149 A.L.R. 215—Bateman v. Dough¬ 
nut Corporation of America, 147 P. 
,2d 404, 63 Cal.App.2d 711. 

Colo.—Dunbar v. Olivieri, '50 P.2d 64, 
97 Colo. 381, 

Conn.—Hassett v. Palmer, 12 A.2d 
646, 126 Conn. 468. 

Ga.—Etheridge v. Guest, 12 S.E.2d 
483, 63 Ga.App. 637—Huckabee v. 
Grace, 173 S.E. 744, 48 Ga.App. 621. 

Ky.—Brown Hotel v. Levitt, 209 
S.W.2d 70, 30-6 Ky. 804. 

N.Y.—McEvoy v. City of New York, 
42 N.Y.S.2d 74-6, 266 App.Div. 445, 
affirmed 55 N.B,2d 517, 292 N.Y. 
6'54. 

Ohio.—Miller v. East Ohio Gas Co., 
172 N.E. 300, 35 Ohio App. 113. 

Tex.—Corpus Juris quoted in Leon¬ 
ard Bros. V. Zachary, Civ.App., 94 
S.W.2d 509, 511. 

Va.—^Corpus Juris quoted in Hamil¬ 
ton V. Glemming, 46 S.E.2d 438, 442, 
187 Va. 309—Corpus Juris cited in 
Powell V. Virginian Ry. Co., 46 S.E. 
2d 429, 433, 187 Va. 384. 

46 C.J. p 728 note 8 6. 

65. Colo.—Dunbar v. Olivieri, 50 P. 
2d 64, 97 Colo. 381. 

Conn.—Corpus Juris cited in Gon¬ 
char V. Kelson, 158 A. 645, 646, 
114 Conn. 262. 

Mass.—Santa Maria v. Trotto, 9 N. 
E.2d 540, 297 Mass. 44,2, 111 A.L.R. 
1263. 

Minn.—Cooper v. Hoeglund, 22 N.W. 
2d 4'50, 221 Minn. 446—Mechler v- 
McMahon, 239 N-IV. 605, 184 Minn. 
476. 

Mo.—Huckleberry v. Missouri Pac. R. 
Co., 26 S.W.2d 980, 324 Mo. 1025 
—Corpus Juris cited in Albright 
V. Louisiana & M. R. R. Co., App., 
189 S.W..2d 665, 669, affirmed 196) 


S.W.2d 648, 355 Mo. 211—Kuba v. 
Nagel, App., 124 S.W.2d 597. 

N.Y—Palladino v. Onondaga County 
Sav. Bank, 295 N.Y.S. 583, 162 Misc. 
726. affirmed 8 N.Y.S.2d 773, 255 
App.Div. 929. 

Ohio.—Sidle v. Baker, 3 N.E.2d 537, 
52 Ohio App. 89. 

Okl.—Elam v. Loyd, 204 P.2d 280— 
Corpus Juris cited in Sinclair Prai¬ 
rie Oil -Co. V. Stell, 124 P.2d 255, 
256, ISO Okl. 344—Corpus Juris cit¬ 
ed in Larrimore v. American Nat. 
Ins. Co., 89 P.2d 340, 343, 184 Okl. 
614—^Corpus Juris cited in Champ- 
lin Relining Co. v. Cooper, 86 P.2d 
61, 63, 184 Okl. 153. 

Tex.—^Corpus Juris quoted in Leon¬ 
ard Bros. V. Zachary, Civ.App., 94 
S.W.2d 509, 611. 

Va.—Corpus Juris quoted in Hamil¬ 
ton V. Glemming, 46 S.E.2d 438, 
442, 187 Va. 309—^Morris v. Dame’s 
Ex'r, 171 S.E. 662, 161 Va. 646. 

45 C.J. p 728 note 87. 

I^abor law 

Provision of labor law requiring a 
person employing or directing anoth¬ 
er to perform labor in erection, re¬ 
pairing, painting, or cleaning a build¬ 
ing to furnish safe equipment ap¬ 
plies to independent contractors as 
j well as ordinary employees.—Koenig 
V. Patrick Const. Corp., 83 N.E.2d 133, 
29 8 N.Y. 313. 

Employers’ liability act 

(1) Employers’ liability act re¬ 
quires employer to take required pre¬ 
cautions not only for protection of 
his own employees, but also for pro¬ 
tection of employees of others whose ' 
duties bring them within reach of 
dangers and risks of employer's 
work.—McKay v. Pacific Building 
Materials Co., 68 P.2d 127, 156 Or. 
578. 

('2) So owner of premises was lia¬ 
ble under act for injuries to em¬ 
ployee of customer on its premises. 
—^Coomer v. Supple Inv. Co., 274 P- 
302, 128 Or. 224. 

(3) Act required company which 
furnished and delivered concrete to 
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construction contractor to take re¬ 
quired precautions for protection of 
contractor’s employee.—McKay v. 
Pacific Building Materials Co., su¬ 
pra. 

66. N.Y.—^Kelly v. New York State 
R. Co., 100 N.E. 1115, 207 N.Y. 342. 

45 C.J. p 729 note 1. 

67. N.Y.—Wager v. State, 10 N.Y.S. 
2d 310, 170 Misc. 357, modified on 
other grounds 14 N.Y.S.2d 29, 257 
App.Div. 580. 

63. U.S.—Brady v. Terminal R. 
Ass’n of St. Louis, Mo., 58 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. 614— 
Fairport P. & E. R. Co. v. Meredith, 
Ohio, 54 S.Ct. 826, 292 U.S. 689, 78 
L.Ed. 1446—Fort Street Union De¬ 
pot Co. V. Hillen, C.C.A.Mich., 119 
F.2d 307, certiorari denied 62 S.Ct. 
82. 314 U.S. 642, 86 L.Ed. 61'5. 

69. U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 P. 
2d 307, certiorari denied 62 S.Ct. 
82, 314 U.S. 642, 86 L.Ed. 515— 
Atchison, T. & S. F. R. Co. v. Rees- 
man, C.C.A.M 0 ., 60 F. 370, 23 L.R.A 
768. 

70. U.S.—Osborne v. Salvation 
Army, C.C.A.N.Y., 10‘7 F.2d 929. 

Wis.—Morrison v. Steinfort, 35 N.W. 
2d 335, 254 Wis. 89—Mennetti v. 
West Side Businessmen’s Ass’n, 18 
N.W.2d 487, 246 Wis. 586—Sweitzer 
V. Fox, 275 N.W. 546, 226 Wis. 26— 
Klemens v. Morrow Milling Co., 
177 N.W. 903, 171 Wis. 614. 

45 C.J. p 729 note 93. 

Bonfire 

Mich,—Peck v. Adomatis, 239 N.W. 

278, 256 Mich. 207. 

Pire escape 

Mass.—Aldworth v. F. W. Woolworth 
Co., 3 N.E.2d 1008, 295 Mass. 344. 

71. W.Va.—Lindsey v. Bluefield Pro¬ 
duce, etc., Co., 112 S.E, 310, 9l W. 
Va. 118. 

45 C.J. p 729 note 94. 

72. Ill.—Gibson v. Leonard, 32 N.E. 
182, 143 Ill. 182, 36 Am.S.R. 376, 
17 L.R.A. 588. 

45 C.J. p 729 note 95, 
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cavations.’^^ 

(b) Duty to a Class or to the Public 

It may be sufficient that the duty arising under the 
statute or ordinance, violation of which Is claimed as 
negligence, was owing to the injured person as a member 
of a class or as one of the individuals composing the 
general public. 

While the statute or ordinance, violation of which 
may constitute negligence, may create a duty owing 
to the injured individual as such,'^^ it is not neces¬ 
sary that he should have any such special right, 
but it is sufficient that the duty was owing to him 
as a member of a class'^S or as one of the individu¬ 
als composing the general public^® In the latter 
class of cases, however, the injured person can pred¬ 
icate negligence on violation of the statute or or¬ 
dinance only where it is made to appear that the 
circumstances were such as to give him the right 
to insist on the performance of the duty to himself 
personally,and that he has sustained some special 
injury by reason of nonperformance.'^^ An indi¬ 
vidual cannot have any right of action because of 
the violation of a duty which is imposed for the 
benefit of the general public as an entity rather than 
for the benefit of the individuals composing the gen¬ 
eral public.'^^ Whether a liability arising from the 
breach of a duty prescribed by a statute or ordi¬ 
nance accrues for the benefit of an individual spe¬ 
cially injured thereby or whether such liability is 
exclusively of a public ’character must depend on the 
nature of the duty enjoined and the benefits to be 
derived from its performance.^® 

(c) Trespasser or Licensee 

violation of a statutory duty with respect to the con¬ 


dition of property, imposed for the safety of the indi¬ 
viduals composing the general public, may result In 
liability to a mere licensee or trespasser injured in con¬ 
sequence thereof. 

Notwithstanding the general rule stated infra §§ 
24, 35, that the owner or person in charge of prop¬ 
erty owes to trespassers or mere licensees thereon no 
duty to keep the premises safe, it has been held that 
violation of a statutory duty with respect to the con¬ 
dition of property, imposed for the safety of the in¬ 
dividuals composing the general public, may result 
in liability to one who is injured in consequence 
thereof, although he is a mere licensee,or even a 
trespasser,S2 although there is some authority hold¬ 
ing that, before a civil action may accrue to one suf¬ 
fering an injury as the result of the violation of 
an ordinance regulating the use of property, it must 
be shown that the person injured, at the time of the 
injury, had the right to be on defendant’s property, 
and was not a trespasser.83 

(S) Time for Performance of Duty 

Negligence cannot be predicated on failure to com¬ 
ply with requirements of statutes or ordinances before 
tho period allowed therefor has expired, or, under some 
circumstances, prior to actual or constructive notice of 
the unsafe condition. 

Where a statute or ordinance imposing a duty to 
provide certain safeguards or remedy certain con¬ 
ditions allows a designated period within which to 
comply with its requirements, negligence cannot be 
predicated on failure to comply with such require¬ 
ments before the period allowed therefor has ex- 
pired.S^ Where the duty is to maintain a safe struc¬ 
ture, liability cannot he predicated on omission to 


73 . Ohio.—^Hannan v. Ehrlich, 131 N. 
E. '504, 102 Ohio St. 176. 

46 C.J. p 729 note 97. 

74 . Ga.—Central of Georgria R. Co. 
V. Griffin, 132 S.E. 255, 35 Ga.App. 
161—Platt V. Southern Photo Mate¬ 
rial Co., 60 S.E, 10-68, 4 Ga.App. 
159. 

75 . U.S.—Osborne v. Salvation 
Army, C.C.A.N.Y., 107 F.2d 929. 

Ala.—Corpus Juris cited in Cooper 
V. Agee, 132 So. 173, 175, 222 Ala. 
334. 

Cal.—Routh V. Quinn, 127 P.2d 1, 20 
Cal.2d 488, 149 A.L.R. 216. 

Okl.—Corpus Juris cited in Sinclair 
Prairie Oil Co. v. Stell, 124 P.2d 
255, 256, 190 Okl. 344—Corpus Ju¬ 
ris cited in Champlin Refining Co. 
V. Cooper, 86 P.2d 61, 63, 184 Okl. 
153. 

4'5 C.J. p 729 note 4. 

76. Ga.—Corpus Juris cited in 

Donaldson v. Great Atlantic & Pa¬ 
cific Tea Co., 199 S.E, 213, 216, 
186 Ga. 870. 


Mo.—^Huckleberry v. Missouri Pac. 
R. Co., 26 S.W.2d 980, 324 Mo. 1025. 

45 C.J. p 729 note 6. 

One of primary objects of negli¬ 
gence laws is to protect the public.— 

Commonwealth v. Samson, 196 A. 5G4, 

130 Pa.Super. 65. 

77. Md.—Philadelphia, etc., R. Co. v. 
Stebbing, 62 Md. 604. 

78. Mont.—Conway v. Monidah 
Trust, 132 P. 26, 47 Mont. 269, L- 
R.A.1915E 500. 

79. Ala.—Corpus Juris cited iu 
Cooper V. Agee, 1.32 So. 173, 175, 
222 Ala. 334. 

Ky.—Southern Mining Co. v. Saylor, 
96 S.W.2d 236, 264 Ky. '655. 

N.T.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, 270 
N.Y. 287, 104 A.L.R. 450, reargu¬ 
ment denied Schmidt v. Merchants 
Despatch Transp. Co., 2 N.E. 2d 680, 
271 N.Y. 631. 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 485, 71 S.D. 362. 

45 C.J. p 730 note 8. 
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80. S.D.—McCleod v. Tri-State Mill- 
ing Co., supra. 

45 C.J. p 730 note 9. 

81. Cal.—Corpus Juris Q.uioted In 
Langazo v. San Joaquin Light & 
Power Corporation, 90 P.2d 825, 
831, 32 Cal.App.2d 678. 

45 C.J. p 730 note 12. 

32. Cal.—Corpus Juris quoted in 
Langazo v. San Joaquin Light & 
Power Corporation, 90 R.2d 825, 
831, 32 Cal.App.2d 678. 

45 C.J. p 730 note 13. 

83. Md.-^State to Use of Potter v. 
Longeley, 1S8 A. 6, 161 Md. 563. 

Infant trespasser 

There can be no recovery for death 
of normal boy of twelve who was 
trespasser on abandoned quarry, al¬ 
though it was unguarded contrary to 
ordinance.—State to Use of Potter v. 
Longeley, supra. 

84. Md.—Steinwedel v. Hilbert, 131 
A. 44, 149 Md. 121. 
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perform this duty unless the persons sought to be 
charged had, or were chargeable, with notice of the 
unsafe condition a sufficient time before the accident 
to have enabled them to remedy such condition.^^ 

f. Action by Public Officials Pursuant to Stat¬ 
ute or Ordinance 

Where a statute or ordinance requires certain safe¬ 
guards to be provided when ordered by a designated 
officer, viofation of his order, when properly made and 
served, may constitute negligence; and under some 
circumstances negligence may exist even though the 
officer has failed to act as authorized by the statute or 
ordinance. 

Where a statute or ordinance requires certain 
safeguards to be provided when ordered by a des¬ 
ignated officer who is given authority to order the 
installation of such safeguards, his order therefor, 
when properly made and served, has all the author¬ 
ity of a statute or ordinance, and violation thereof 
may constitute negligence.^^ 

Where a statute imposes an absolute duty to pro¬ 
vide certain safeguards for human life, and also 
gives to a public officer authority with respect to the 
n;umber and character of such safeguards, the omis¬ 
sion to provide any safeguards such as the statute 
requires is negligence although the officer having 
authority has not designated the number and char¬ 
acter thereof but where the statute provides in 
the alternative for safeguards of different charac¬ 
ters, as may be directed by a designated public offi¬ 
cial, providing a safeguard of either character is 
a sufficient compliance with the statute in the ab¬ 
sence of any direction by the official.®^ Where a 
duty created by statute or ordinance does not be¬ 
come obligatory until some public officer has acted 
in respect of the matter, negligence cannot be predi¬ 
cated on nonperformance of such duty prior to the 
required action by the designated official.^^ 
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Where a certificate of approval is required, ab¬ 
sence of such certificate throws the burden on de¬ 
fendant to show a compliance with the statute.^O 

g. Knowledge of Law 

A person is charged with knowledge of statutory re¬ 
quirements as to safety appliances on the premises oc¬ 
cupied by him; one who is injured as the proximate re¬ 
sult of the violation of a statute or ordinance by another 
is not to be deprived of his remedy because such injured 
person did not know of the statute or ordinance. 

In view of the rule stated in Evidence § 132 that 
all persons are presumed to know the law, one is 
charged with knowledge of statutory requirements 
as to safety appliances on the premises occupied by 
him.s^ One who is injured as the proximate re¬ 
sult of the violation of a statute or ordinance by an¬ 
other is not to be deprived of his remedy because 
he, the injured person, did not know of the statute 

or ordinance.^2 

K Circumstances Excusing Violation of Statute 
or Ordinance 

Prudence may sometimes require the doing of an act 
which would otherwise be In violation of law, and, even 
though an act or omission involves a violation of a stat¬ 
ute or ordinance, liability may, in some cases, be avoid¬ 
ed by showing that under the circumstances of the par¬ 
ticular case the violation was Justifiable or excusable; 
but the fact which will excuse a technical violation must 
result from causes or things beyond the control of the 
person charged with the violation. 

It may sometimes happen that prudence and safety 
to life and limb require the doing of an act which 
would otherwise be a violation of law,^^ and, even 
though an act or omission involves a violation of a 
statute or ordinance, liability therefor may, in many 
cases, be avoided by showing that under the circum¬ 
stances of the particular case the violation was jus¬ 
tifiable or excusable.94 The fact which will excuse 
a technical violation of statute or ordinance, how¬ 
ever, must result from causes or things beyond the 


N.Y.—Grreen v. Green, 208 N.Y.S. 1689, 
212 App.Div. 381. 

45 C.J. p 730 note 14. 

85- Ill.—Weise v. Tate, 45 Ill.App. 
626. 

Implied or constructive notice of de¬ 
fect or dang-er generally see supra 
§ 6 . 

86- IST.Y.—^Adamson v. Green-Wood 
Cemetery, 150 N.Y.S. 467, 164 App. 
Biv. 832. 

87. N.Y.—McRichard v. Flint, 21 N. 

E. 153, 114 N.Y. 222. 

45 C.J. p 731 note 17. 

88- N.Y.—Malloy v. New York Real 
Est. Assoc., 50 N.B. 853, 156 N.Y. 
205, 41 L.R.A. 487. 

89. Ala,—Tarrance v. Chapman, 71 
So. 707, 196 Ala. 88. 

45 C.J. P 731 note 19. 


90. Pa.—Sewell v. Moore, 31 A, 370, 
166 Pa. 570. 

45 C.J. p 731 note 20. 

91. Mass.—^Walsh v. Adams, 139 N. 
E. 379, 245 Mass. 1. 

92. Mo,—Henderson v. St. Louis, 
etc., R, Co., App., 248 S.W. 987. 

45 C.J. p 731 note 23. 

93. N.Y.—Tedla v. Ellman, 19 N.E. 
2d 987, 280 N.Y. 124. 

45 C.J. p 731 note 24. 

94. Cal.—Martin v. Nelson, 187 P.2d 
78, 82 Cal.App.2d 733—Corpus Ju¬ 
ris cited in Morris v. Purity Saus¬ 
age Co., 38 P.2d 193, 195, 2 Cal. 
App.2d 536. 

Iowa.—Wilson v. Long, 266 N.W. 482, 
221 Iowa 668. 

Mo.—^Corpus Juris cited in Loch.- 
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moeller v. Kiel, App., 137 S.W.2d 
625, 630. 

Tex.—Corpus Juris cited in Parker v. 
Jakovich, Civ.App., 115 S.W.2d 790, 
793—Corpus Juris cited in Dixie 
Motor Coach Corporation v. Swan¬ 
son, Civ.App., 41 S.W.2d 436, 439. 
Wash.—Discargar v. City of Seattle, 
171 P.2d 205, 25 Wash.2d 306. 

45 C.J. p 731 note 25. 

Pacts surrounding an emergency 
may be such as to excuse violation of 
a statute and remove violator from 
effect of rule of liability resulting 
from violation of a statute.—Sat- 
terlee v. Orange Glenn School Dist. 
of San Diego County, 177 P,2d 279, 29 
Cal. 2d 581—Mathers v. Riverside 
County, 141 P.2d 419, 22 Cal.2d 781— 
Anthony v. Hobble, 193 P.2d 748, 85 
Cal.App.'2d 798. 
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control of the person charged with the violation.^5 
Due care on the part of the person charged with 
negligence does not furnish an excuse or justifica¬ 
tion,^® and the fact that the person violating the 
statute did or attempted to do what any reasonably 
prudent person would have done under the same or 
similar circumstances is no excuse.Cases holding 
that a failure to perform a statutory duty may be 
excused by the circumstances of a particular case 
are not necessarily inconsistent with the rule that 
violation of a statute is negligence per se, but may 
be taken merely as an assertion of the rule that stat¬ 
utes are to be reasonably construed and that a stat¬ 
utory duty may be modified by the peculiar circum¬ 
stances of a particular case.^® A distinction has 
also been drawn with respect to the nature of the 
duty imposed, some duties being absolute while oth¬ 
ers are imposed merely as a general rule of conduct 
which may be departed from when the exigencies 
of the situation so require,and it has been held 
that, where the standard of duty fixed and defined 
by law is the same under all circumstances, breach 
of such duty is always negligence.^ Violation of a 
statute with respect to the construction of a build¬ 
ing is not excused by approval of the plans by the 
building department^ or by the fact that it was com¬ 
mitted during the absence of the person responsi¬ 
ble for compliance.^ Authority conferred by char¬ 


§ 20 

ter to erect a steam mill will not relieve from com¬ 
pliance with statutory provisions relative to the use 
of a stationary engine.^ Violation of an ordinance 
is not excused by delegation .of the duty imposed 
thereby.^ A lack of means and opportunity to per¬ 
form a statutory duty in time to prevent an injury 
may, in an action for such injury, relieve the per¬ 
son sought to be charged from liability arising out 
of such nonperformance.® 

Effect of custom. The effect of violation of a 
statute or ordinance as negligence per se is not 
changed by the fact that the acts complained of 
were done in accordance with the custom of persons 
engaged in the same line of work.^ 

i. Violation of Rule of Commission or Board 

Violation of a rule or regulation of a governmental 
commission or board is not negligence per se, but may 
afford some evidence of negligence. 

Violation of a rule or regulation of a govern¬ 
mental commission or board is not negligence per 
se,® but may afford some evidence of negligence.^ 

§ 20. False Statements 

A false statement negligently made may be the 
basis of a recovery of damages for injury or loss sustained 
In consequence of reliance thereon, but it is not every 
casual response or every idle statement, no matter how 


95. Cal.—Satterlee v. Orangre Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Clarke 
V. Foster's, ‘ Inc., 125 P.2d '60, 51 
Cal.App.2d 411— Corpus Juris cit¬ 
ed in Gei-llichotte v. California Mut. 
Building & Loan Ass’n, 4l P.2d 349, 
351, 4 Cal.App.2d 503— Corpus Ju¬ 
ris cited in Morris v. Purity Saus¬ 
age Co., 38 P.2d 193, 195, 2 Cal. 
App.2d 536. 

Mo.—Corpus Juris cited in Loch- 
moeller v. Kiel, App., 137 S.W.2d 
625, 630. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.B.2d 851, 146 Ohio St. 657— 
Nardi v. Reliable Trucking- Co., 81 
N.E.2d 411, 85 Ohio App. 122. 

Wash.—Brotherton v. Day & Night 
Fuel Co., 73 P.2d 788, 192 Wash. 
362—^Corpus Juris cited in Stack v. 
L. J. Dowell, Inc., 19 P.2d 125, 127, 
172 Wash. 9. 

46 C.J. p 732 note 26. 

96. Cal.—Gallichotte v. California 
Mut. Building & Loan Ass’n, 41 P. 

2.d 349, 4 Cal.App.2d 603. 

97. Ohio.—Bush v. Harvey Trans¬ 
fer Co., 67 N.B.2d 861, 146 Ohio 
St. 657—^Nardi v. Reliable Truck¬ 
ing Co., 81 ]sr.E.2d 411, 85 Ohio 
App. 122. 

98. U.S.— Corpus Juris cited in 
Robison v. Northern Pac. Ry. Co., 


D.C.Wash., 49 P.Supp. 632, 635, re¬ 
versed on other grounds, C.C.A., 
Northern Pac. R. Co. v. Robison, 
143 F.2d 352, certiorari denied 65 

S. Ct. 310, 323 U.S. 788, 89 L.Ed. 
629. 

Wash.—Corpus Juris quoted, in Scho¬ 
field V. Northern Pac. Ry. Co., 123 
P.2d 755, 759, 13 Wash.2d 18— 
corpus Juris quoted in Metzger v. 
Moran, 96 P.2d 580, 582, 1 Wash.2d 
657—Corpus Juris quoted in Bald¬ 
win V. Washington Motor Coach 
Co., 82 P.2d 131, 19'6 Wash. 117. 
45 C.J. P 732 note 27. 

99. Iowa.—Carlson v. Meusberger, 
204 N.W. 432, 200 Iowa 65. 

Neb.—Stevens v, Luther, 180 N.W. 

87, 105 Neb. 184. 

45 C.J. p 732 note 28, 

1 . Tex.—Texas, etc., R. Co. v. B£it:er, 
Com.App., 215 S.W. 566. 

45 C.J. p 732 note 29. 

2. N.Y.—Pitcher v. Lennon, 42 N. 

T. S. 156, 12 App.Div. 356. 

3. N.Y,—Straus v. Buchman, 89 N. 
Y.S. 226, 96 App.Div. 270, affirmed 
76 N.E. 1109, 184 N.Y. 645. 

45 C.J. p 732 note 31. 

4. Me. — Burbank v. Bethel Steam 
Mill Co., 75 Me. 373, 46 Am.R. 400. 

5. Cal.—Snow v. Marian Realty Co., 
299 P. 720, 212 Cal. 622. 
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6. Ill.—^Weise v. Tate, 45 Ill.App. 
626. 

7. N.C.—Stultz V. Thomas, 109 S.E. 
361, 182 N.C. 470, 473. 

45 C.J. p 732 note 35. 

Customary conduct or methods gen¬ 
erally see supra § 16. 

8. N.Y.—Moccia v. Pfaudler Co., 296 
N.Y.S. 711, 251 App.Div. 796. 

Pa.—^Corpus Juris quoted in Weimer 
V. Westmoreland Water Co., 193 A. 
665, '667, 127 Pa.Super. 201. 

45 C.J. p 732 note 37. 

Violation of defendant's own rules 
see infra § 22. 

Rules promulgated by bureau of 
standards under federal statute as 
information' of value to the public 
are not regulations having the forc^^ 
of law, whose violation is negligence 
per se.—City of Dothan v. Hardy, 
188 So. 264, 237 Ala. 603, 122 A.L.R. 
637. 

9. N.Y.—Horn in v. Cleveland 

Whltehill Co., 24 N.E.2d 136, 281 
N.Y. 484—Schumer v. Caplin, 150 
N.E. 139, 241 N.Y. 246—Moccia v. 
Pfaudler Co., 296 N.Y.S, 711, 251 
App.Div. 796. 

Pa.—Corpus Juris quoted in Weimer 
V. Westmoreland Water Co., 193 
A. 665, 667, 127 Pa.Super. 201. 
S.C.—Corpus Juris cited in Woody v. 
South Carolina Power Co., 24 S.B. 
2d 121, 123, 202 S.C. 73, 
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damaging the result, which will give rise to a cause of 
action. 

A false statement negligently made may be the 
basis of a recovery of damages for injury or loss 
sustained in consequence of reliance thereon,the 
American rule, in this respect, being more liberal 
than the rule in England.^1 In order that such lia¬ 
bility may exist, it is necessary that the relationship 
of the parties, arising out of contract or otherwise, 
be such that one has the right to rely on the other 


for information,^^ that the one giving the informa¬ 
tion should owe to the other a duty to give it with 
care,that the person giving the information 
should have, or be chargeable with, knowledge that 
the information is desired for a serious purpose,14 
that the person to whom such information is given 
intends to rely and act on it,is and that, if the in¬ 
formation given is erroneous, the person to whom 
it is given will be likely to be injured in person or 
in propert^^ as a result of acting thereon.i® Ag¬ 


io. Md.—Holt V. Kolker, 67 A.2d 
287—Corpus Juris cited in Virg-inia 
Bare Stores v. Schuman, 1 A.2<i 
897, 899, 175 Md. 287. 

Minn.—Marudas v, Odeg-ard, 10 N. 

W.2d 233, 215 Minn. 357. 

Mo.—Bragg* v. 'Ohio Chemical & Mfg. 

Co., 162 S.W.2d 832, 349 Mo, 577. 
K.H.—Weston v. Brown, 131 A. 141, 
82 N.H. 157. 

K.M.—Corpus Juaris cited ia Curry 
V. Journal Pub. Co., 68 P.2d 168, 
173, 41 H.M. 318. 

N.Y.—Glanzer v. Shepard, 135 N.E. 
275, 233 N.Y. 236, 23 A.L.R. 1425-— 
Boyle V. Chatham & Phenix Nat. 
Bank of City of New York, 171 N. 
E. 574, 253 N.Y. 369, 71 A.L.R. 
14 05, reargument denied 173 N.E. 
S'60, 254 N.Y. 548 —Battle v. Central 
Greyhound Lines of New York, 
Buffalo, 13 N.Y.S.2d 357, 171 Misc. 
617—Gould V. Flato, 10 N.Y.S.2d 
361, 170 Misc. 378—Lucci v. Engel, 
73 N.Y.S.2d 78. 

Pa.—Renn v. Provident Trust Co. of 
Philadelphia, 196 A. 8, 328 Pa. 4S1 
—DeRose v. Commercial Credit 
Co., 39 Pa.Bist. & Co. 300, 18 Leh. 
Co.L.J. 432—Bevos v. Commercial 
Credit Co., 36 Pa.Bist, & Co. 442. 
46 C.J. p 733 note 42, 

“A •willfully* or negligently false 
certificate made to be acted on by a 
third person may be a basis of lia¬ 
bility for damages between private 
persons."—U. S. v. Russell & Tucker, 
C.C.A.Tex., 95 P.2d 684, 687, certio¬ 
rari denied Russell & Tucker v. U. 
S., 69 S.Ct. 62, 305 U.S. 601, 83 L.Ed. 
382, and U. S. v. Russell-Tiicker, 69 
S.Ct. 83, 306 U.S. 601, 83 L.Ed. 382. 

Malicious -words 

(1) An action will lie for mali¬ 
cious acts and words where they are 
calculated to produce, and do pro¬ 
duce, damage, and such actions are 
not of libel or of slander but are ac¬ 
tions on the case for damage will¬ 
fully done.—Musso v. Miller, 38 N. 
Y.S.2d 61, 266 App.Div. 57—Led with 
V, International Paper Co., 64 N.Y.S. 
2d 810. 

(2) Statements may be actionable 
without a word of falsehood where 
the maker acts solely out of disin¬ 
terested malice.—Ledwith v. Inter¬ 
national Paper Co., supra. 


Duty to verify 

One volunteering Information must 
exercise care to verify truth of 
statements made to another, not 
• having equal knowledge, with inten¬ 
tion of inducing action.—Manock v. 
Amos B. Bridge’s Sons, 169 A. 881, 
86 N.H. 411—Maxwell Ice Co. v. 
Brackett, Shaw & Lunt Co., 116 A. 
34, 80 N.H. 236. 

Statements preventing Insumnce 

(1) Where truck owner furnished 
truck with son as driver to contrac¬ 
tor, if contractor's alleged negligent 
misstatement concerning right of 
parents to receive insurance benefit 
for injury to or death of son resulted 
in loss, contractor would be liable to 
parents.—Manock v. Amos B. 
Bridge’s Sons, 169 A. 881, 86 N.H. 
411. 

(2) Contractor's alleged negligent 
misstatement that insurance existed 
payable to parents in event of son's 
death did not create cause of action 
in favor of son's administrator, since 
there was no negligence toward son. 
—Manock v. Amos B. Bridge's Sons, 
supra. 

Express warranty negligently 
made creates a cause of action based 
on negligence.—Boos v. Claude, 9 N. 
W.2d 262, 69 S.B. 254. 

11. N.Y.—International Products 
Co. V. Erie R. Co., 155 N.E. '662, 244 
N.Y. 331. 

The English ml© is that there can 
be no liability for negligence in 
word as distinguished from act.— 
International Products Co. v. Erie 
R. Co., supra—45 C.J. p 732 note 39, 
p 733 note 40. 

12. Md.—Holt V. Kolker, 67 A.2d 
287. 

N.Y.—Ultramares Corporation v. 
Touche, 174 N.E. 441, 255 N.Y. 170, 
74 A.L.R. 1139—Courteen Seed Co. 
V. Hong Kong & S. Banking Corp., 
157 N.E. 272, 245 N.Y. 377, 56 A.L. ! 
R. 1186, reargument denied 159 ' 
N.E. 641, 246 N.Y. 634—Jaillet v. 
Cashman, 139 N.E. 714, 235 N.Y. 
611—Webb V. Cerasoli, 87 N.Y.S.2d 
884, 276 App.Biv. 45—^Advance 

Music Corporation v. American 
Tobacco Co., 60 N.Y.S.2d 287, 183 
Misc. 645. 

Pa.—Landell v. Lybrand, 107 A. 783, 
264 Pa. 406, 8 A.L.R. 461—Tred- 
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way V. Ingram, 157 A. 4, 102 Pa. 
Super. 459. 

S.D.—Boos V. Claude, 9 N.W.2d 262 
69 S.B. 254. 

45 C.J. P 733 note 43. 

13. Md.—^Holt V. Kolker, 67 A.2(i 
287. 

Mont.—Suit V. Scandrett, 178 P.2d 
405, 119 Mont. 570. 

N.M.—^Corpus Juris cited in Curry 
V. Journal Pub. Co.. 68 P.2d 168, 
173, 41 N.M. 318. 

N.Y.—International Products Co. v. 
Erie R. Co., 155 N.E. 662, 244 N.Y. 
331—Webb v. Cerasoli. 87 N.Y.S. 
2d 884, 275 App.Biv. 45—Heggblom 
V. John Wanamaker, New York, 36 
N.Y.S.2d 777, 17$ Misc. 792—Gould 
V. Flato, 10 N.Y.S.2d 361, 170 Misc. 
378. 

Pa.—DeRose v. Commercial Credit 
Co., 39 Pa.Bist. & Co. 300. 18 Leh. 
Co.L.J. 432—Renn v. Provident 
Trust Co., 29 Pa.Bist. & Co. 689, af¬ 
firmed 196 A. 8. 328 Pa. 481. 

S.D.—Boos V. Claude, 9 N.W.2d 2'62, 
69 S.D. 254. 

Representation construed not to atu 
thorize recovery 

Mo.—Bragg v. Ohio Chemical & Mfg. 
Co., 162 S.W.2d 832, 349 Mo. 577. 

14. N.Y.—^International Products 

Co. V. Erie R. Co., 155 N.E. 662, 244 
N.Y. 331—Webb v. Cerasoli, 87 N. 
Y.S.2d 884, 275 App.Div. 45. 

S.D.—Boos V. Claude, 9 N.W.2d 262, 
69 S.B. 254. 

15. N.M.—Corpus Juris cited In 
Curry v. Journal Pub. Co., 68 P.2d 
168, 173, 41 N.M. 318. 

N.Y.—Courteen Seed Co. v. Hong 
Kong & S. Banking Corp., 157 N.E. 
272. 245 N.Y. 377, 56 A.L.R. 1186, 
reargument denied 159 N.E. 641, 
246 N.Y. 534—International Prod¬ 
ucts Co. V. Brie R. Co., 155 N.E. 
662, 244 N.Y. 331—Webb v. Ceraso¬ 
li, 87 N.Y.S.2d 884, 276 App.Biv. 
45. 

Pa.—Renn v. Provident Trust Co. of 
Phi lade Iphiii- 196 A. 8, 328 Pa. 481. 
S.D.—Boos V. Claude. 9 N.W.2d 262, 
69 S.D. 254. 

16. N.Y.—^International Products 

Co. V. Erie R. Co., 155 N.E. '662, 
244 N.Y. 331—Webb v. Cerasoli, 87 
N.Y.S.2d 884, 275 App.Biv. 45. 

S.D.—Boos V. Claude, 9 N.W.2d 262, 
69 S.B. 254. 
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cordingly, it is not every casual response, or every 
idle statement, no matter how damaging the result, 
which will give rise to a cause of action,^*^ and a 
false statement cannot give rise to a cause of ac¬ 
tion in negligence where the speaker was under no 
duty to the person addressed to advise him correct¬ 
ly, and the facts were equally within the observation 
of both,^^ or where the nature and extent of the 
transaction that will be regulated by the information 
are not known.^^ 

Bad advice. There is no liability for loss result¬ 
ing from bad advice honestly given.^O 

§ 21. Mere Accident or Act of God 

a. Accident 

b. Act of God 

a. Accident 

(1) Definitions 

(2) Liability 

(1) Definitions 

The term ^‘accident" Is used to express different 
Ideas. 

The term '"accident"' is used to express different 
ideas.-^ It is sometimes used as meaning an un¬ 
foreseen occurrence or event resulting in injury, 22 


and as so used it does not exclude the idea of neg¬ 
ligence on the part of one whose act or omission 
caused the injury.23 The terms "negligence” and 
"accident” are, however, not synonymous.24 Acci¬ 
dent may proceed or result from negligence or oth¬ 
er cause known or unknown,25 and is distinguished 
from other events in the element of being unfore- 
seen.26 The term is also used to indicate an injuri¬ 
ous occurrence which was not only actually unfore¬ 
seen, but which could not reasonably have been fore¬ 
seen ;27 a casualty which could not be prevented by 
ordinary care and diligence.28 Thus the term has 
been used to refer to an occurrence to which hu¬ 
man fault does not contribute ;29 an event resulting 
in damage or injury proceeding from an unknown 
cause, or from a known cause without human agency 
or without human fault and it has been held that 
the term "unavoidable” does not add anything to the 
designation as an "accident” of an event or catas¬ 
trophe which occurs without negligence.^! It has 
also been held that accident repels the imputation of 
faults committed, but not of duties omitted.^2 

Inevitable accident. An accident may be inevita¬ 
ble in that it resulted without human agency and by 
so-called "Act of God.”22 An inevitable accident 
is not necessarily one which is absolutely inevita- 
ble,24 but may be one not avoidable by any such pre- 


17. N.T.—International Products 
Co. V. Erie Pw. Co., 155 N.E. 662. 
244 N.T. 831—Webb v. Cerasoli, 
S7 N.T.S.2d 884, 275 App.Div. 45— 
Advance Music Corp. v. American 
Tobacco Co., 53 N.Y.S.2d 337, 268 
App.Div. 707, appeal denied 64 N. 
T.S.2d 390. 269 App.Div. 690, re¬ 
versed on other grounds 70 N.E.2d 
401, 296 N.T. 79—Advance Music 
Corporation v. American Tobacco 
Co.. 50 N.T.S.2d 287, 183 Misc. 645. 

Pa.—DeRose v. Commercial Credit 
Co.. 39 Pa.Dist. & Co. 300, 18 Deh. 
Co.L.J. 432—Renn v. Provident 
Trust Co., 29 Pa.Dist. & Co. 689. 
affirmed 196 A. 8, 328 Pa. 4S1. 

18. Md.—Holt V. Kolker, 57 A.2d 
287. 

N.T.—Webb V. Cerasoli. 87 N.T.S.2d 
884, 275 App.Div. 45. 

N.C.—Avery v. Palmer, 95 S.E. 553, 
175 N.C. 378. 

45 C.J. p 733 note 49. 

19. Pa.—Renn v. Provident Trust 
Co. of Philadelphia, 196 A, 8. 3'28 
Pa. 481. 

80. Pa.—Esbenshade v. Esbenshade, 
122 A. 237, 278 Pa. 139—Appeal of 
Willis, 18 A. 987, 131 Pa. 638. 

81. Ill.—Wall v. Greene, 52 N.E.2d 
303, 321 Ill.App. 161. 

45 C.J. p 733 note 60 [a]—^1 C.J. p 
390 notes 12-15. j 

‘‘Accident” defined generally see 1 C. ' 
J.S. p 425 note 20 et seq. j 


22. Ill.—^Wall V. Greene, supra. 

1 C.J. p 390 note 17. 

23. Ala.—Corpus Juris quoted in 
Honeycutt v. Louis Pizitz Dry 
Goods Co., ISO So. 91, 92, 235 Ala. 
507. 

45 C.J. p 733 note 50 [a]—1 C.J. P 
393 note 36. 

24. Pa.—Springfield Tp. v. Indemni¬ 
ty Ins. Co. of North America. 64 
A.2d 761, 301 Pa. 4*61, 

25. Pa.—Springfield Tp. v. Indemni¬ 
ty Ins. Co. of North America, su¬ 
pra. 

26. Pa.—Springfield Tp. v. Indemni¬ 
ty Ins. Co. of North America, su¬ 
pra. 

27. Tenn.—Smith v. Roane-Ander- 
son Co., 207 S.W.2d 353. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. McKinney, Civ.App., 
126 S.W.2d 789, affirmed Missouri, 
K. & T. R. Co. of Texas v. McKin¬ 
ney, 145 S.W.2d 1081, 136 Tex. 75. 
45 C.J. P 734 note 54 [a]. 

28. Neb.—Kelly v. Gagnon, 236 N.W. 
160, 121 Neb. 113. 

1 C.J. p 393 note 33. 

29. Mo,—Cole V. Uhlmann Grain Co., 
100 S.W.2d 311, 340 Mo. 277—Kaley 

V. Huntley, 63 S.W.2d 21. 333 Mo. 
771—Kaley v. Huntley, App,, 88 S. 

W. 2d 200. 

1 C.J. p 392 note 31. 
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Similar definitions 

111.—Wall V. Greene, 52 N.E.2d 303, 

321 Ill.App. 161. 

Tex.—Community Natural Gas Co. v. 
Lane. Civ.App., 133 S.W.2d 200, er¬ 
ror dismissed Lane v. Community 
Natural Gas Co.. 134 S.W.2d 1058, 
134 Tex. 255—Hicks v. Brown, Civ. 
App., 128 S W.2d 884. modified on 
other grounds 151 S.W'.2d 790, 136 
Tex. 399. 

30. Mo.—Hogan v. Kansas City 
Public Service Co., 19 S.W.2d 707, 

322 Mo. 1103, 65 A.L.R. 129—Rob¬ 
erts V. Atlas Life Ins. Co., 163 S. 
W.2d 369. 236 Mo.App. 1162—Walk¬ 
er V. Klein, App., 127 S,W.2d 51— 
Cannon v. S. S. Kresge Co., 116 S. 
W.2d 559, 233 Mo.App. 173. 

31. Tex.—Hicks v. Brown, Civ.App., 
128 S.W.2d 894. modified on other 
grounds 151 S.W.2d 790, 136 Tex. 
399. 

32. Ala.—Honeycutt v. Louis Pizitz 
Dry Goods Co., 180 So. 91, 235 Ala. 
607. 

33. Wash.—Brewer v. Berner, 131 P. 
2d 940, 942, 16 Wash.2d 644—Jack- 
son v. City of Seattle, 131 P.2d 172, 
17'6, 15 Wash.2d 505. 

31 C.J. p 976 note 50. 

“Inevitable accident’' defined gener¬ 
ally see 1 C.J.S. p 440 note 99 et 
seq. 

34. Ark.—Newark Gravel Co. v. 
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caution as a reasonable man doing such an act then 
and there could be expected to take.^® 

Unavoidable accident does not necessarily mean 
one which it is physically impossible in the nature 
of things for defendant to have prevented,^® but 
one in which ordinary care and diligence could not 
have prevented the happening of the thing that did 
happen one which could not have been foreseen 
or prevented 8 and in this sense the term is held 
to be equivalent to, or synonymous with, “mere acci¬ 
dent” or “pure accident”^^ An unavoidable acci¬ 


dent is one which occurs while all persons con¬ 
cerned are exercising ordinary care,40 that is, one 
not caused by the fault of any of the persons ;4i if 
the accident producing the injury could have been 
prevented by either person by means suggested by 
common prudence it is not deemed unavoidable.42 
The question of unavoidable accident is entirely dif¬ 
ferent in its nature from the question of negligence 
and proximate cause.48 

It is impossible to announce a fixed rule applica¬ 
ble to all cases by which it can be decided just when 


Barber, 18 S.W.2d 331, 179 Ark. 
799. 

35. Ark.-^Newark Gravel Co. v. 
Barber, supra, 

31 C.J. P 97& note 57. 

36. Cal.—Eigner v. Race, 129 P.2cl 
444, 54 Cal;App.2d 506. 

“Unavoidable accident” defined gen¬ 
erally see 1 C.J.S. p 442 note 15 et 
seq. 

37. Cal.—Signer v. Race, supra. 

65 C.J. p 1195 notes 69. 70. 

Siimlar definitions 

D.C.—Rosasco v. Sowder, Mun.App., 
31 A.2d 687. 

Va.—Stephens v. Virginia Elec. & 
Power Co., .34 S.E.2d 374, 184 Va. 
94, 

Wash.—Wellons v. Wiley, 166 P.2d 
852, 24 Wash.2d 543—Brewer v. 

Berner, 131 P.2d 940, 15 Wash.2d 
644—Jackson v. City of Seattle, 
131 P.2d 172, 15 Wash.2d 505. 
Distinction between “avoidable ac¬ 
cident” and “unavoidable accident” 
is distinction between volition, will, 
purpose, design, or intent on one 
hand, and chance, uncontrollableness, 
compelling necessity, and involuntar¬ 
iness on other.—American Stores Co. 
V. Herman, 171 A. 64, 59, 166 Md. 
312. 

38. Okl.—Burke Greis Co. v. Bal¬ 
lard, 193 P.2d 582. 

Similar definitions 

Md.—State, for Use of Whitaker, v. 
Greaves, 62 A. 2d 630—Fogle v. 
Phillips, 60 A.2d 19S—Vizzini v. 
Dopkin, 6 A.2d 637, 176 Md. 639. 
Ohio.—Uncapher v. Baltimore & O. 
R. Co., 188 K.B. 553, 127 Ohio St. 
351—Haman v. Goodman, 17 Ohio 
Supp. 30. 

Tex.—Texas General Utilities Co. v. 
Nixon, Civ.App., 81 S.W.2d 250, er¬ 
ror refused. 

65 C.J. P. 1195 notes 71-73, 76, p 
1196 notes 76-78. 

35. Wash.—Brewer v. Berner, 131 
P.2d 940, 942, 16 Wash.2d 644— 
Jackson v. City of Seattle, 131 P.2d 
172, 176, 15 Wash.2d 505. 

65 C.J. p 1196 notes 86, 88, 90. 

40. Cal.—Zaferis v. Bradley, 82 P. 

70, 28 Cal.App.2d 188. 

Tex.—Beaumont, S. L. & W. Ry. Co. 
V. Schmidt, 72 S.W.2d 899, 123 Tex. 


5SO—Blanton v. E. & L. Transport 
Co., Civ.App., 203 S.W. 312, re¬ 
versed on other grounds 207 S. 
W.2d 368, 146 Tex. 377—Texas & 
P. Ry. Co. V. Day, Civ.App., 193 S. 
W.2d 722, reversed on other 
grounds 197 S.W.2d 332, 145 Tex. 
277—Saladiner v. Polanco, Civ. 
App., 160 S.W.2d 537—Merritt v. 
Phoenix Refining Co., Civ.App., 103 
S.W.2d 415—Red Arrow Freight 
Dines v. Smith, Civ.App., 93 S.W. 
2d 495, error dismissed—Forehand 
V. International & G. N. R. Co., Civ. 
App., 60 S.W.2d 830—Miller v. Pan¬ 
handle & S. F. Ry. Co., Civ.App., 35 
S.W.2d 194, error dismissed—Tex¬ 
as Interurban Ry. v. Hughes, Civ. 
App., 34 g.W.2d 1103, affirmed Tex¬ 
as Interurban Ry. Co. v. Hughes, 
Com.App., 63 S.W.2d 448. 

Accident arising from source other 
than negligence of either plaintiff or 
defendant is an unavoidable accident. 
—Alagood V. Coca Cola Bottling Co., 
Tex.Civ.App., 135 S.W.2d 1056, error 
dismissed, judgment correct. 

41, Cal.—^Keating v. Zumwalt, App., 
206 P-2d 10—Gunter v. Claggett, 

151 P.2d 271, 65 CaLApp,2d 636. 
Similar definitions 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640, 44 N.M. 443. 

Ohio,—^Kohn v. B. P. Goodrich Co,, 38 
N.E.2d 592, 139 Ohio St. 141. 

Or.—Hanks v. Norby, 54 P.2d 836, 

152 Or. 610. 

Tex.—Texas & N. O. Ry. Co. v. Crow, 
123 S.W.2d 649, 132 Tex. 465— 
Dallas Railway & Terminal Co. v. 
Price, 114 S.W.2d 859, 131 Tex. 

319—Orange & N. W. R. Co. v. 
Harris, 89 S.W.2d 973, 127 Tex. 13 
—Green v. Texas & P. Ry. Co., 81 
S.W.2d 669, 125 Tex. 168—Magnolia 
Coca Cola Bottling Co. v. Jordan, 
78 S.W.2d 944, 124 Tex. 347, 97 A. 
L.R. 1513—Dallas Railway & Ter¬ 
minal Co. V. Darden, Com.App., 38 
S.W.2d 777—Sullins v. Pace, Civ. 
App., 208 S.W.2d 683—Craig v. 
Barret, Civ.App., 202 S.W.2d 257— 
Stovall V. Whatley, Civ.App., 183 
S.W.2d 672—Panhandle Stages v. 
Aston, Civ.App., 171 S.W.2d 911, 
error refused—Calhoun v. Grant, 
Civ.App., 129 S.W.2d 752—Hicks v. 
Brown, Civ.App., 128 'S.W.2d 884, 
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modified on other grounds 151 S. 
W.2d 790, 136 Tex. 399—Sproles 
Motor Freight Lines v. Juge, Civ. 
App., 123 S.W.2d 919, error dis¬ 
missed, judgment correct—Holland 
V. De Leon, Civ.App., 118 S.W.2d 
489, error refused—Dallas Railway 
& Terminal Co. v. Little, Civ.App., 
109 S.W.2d. 289, error dismissed—■ 
Sterling v. Community Natural 
Gas Co., Civ.App., 105 S.W.2d 776 
—Ed S. Hughes Co. v. Clark Bros. 
Co., Civ.App., 63 S.W,2d 230. 

65 C.J. p 1195 note 74, p 1196 notes 
79-82. 

42. Tex.—Dallas Railway & Termi¬ 
nal Co. V. Price, 114 S.W.2d 859, 
131 Tex. 319—Orange & N. W. R. 
Co. V. Harris, 89 S.W.2d 973, 127 
Tex. 13—Magnolia Coca Cola Bot¬ 
tling Co. V. Jordan, 78 S.W.2d 944, 
124 Tex. 347. 97 A.L.R. 1513—Dal¬ 
las Railway & Terminal Co. v. Dar¬ 
den, Com.App., 38 S.W,2d 777—Sul¬ 
lins v. Pace, Civ.App,, 208 S.W.2d 
583—Blanton v. E. & L. Transport 
Co., Civ.App., 203 S.W.2d 312, re¬ 
versed on other grounds 207 S.W. 
2d 368, 146 Tex. 377—Stovall v. 
Whatley, Civ.App., 183 S.W.2d 672 
—Panhandle Stages v. Aston, Civ. 
App., 171 S.W.2d 911, error refused 
—Houston Electric Co. v. McLeroy, 
Civ.App., 153 S.W.2d 617, reversed 
on other grounds 163 S.W.2d 1062, 
139 Tex. 170—Red Arimw Freight 
Lines v. Smith, Civ.App., 93 S.W.2d 
495, error dismissed. 

65 C.J. p 119'3 note 83. 

43. Tex.—Hicks v. Brown, Civ.App., 
128 S.W.?d 894, modified on other 
grounds 151 S.W.2d 790, 136 Tex. 
399. 

Distinction stated 

Terms “negligence” and “proxi¬ 
mate cause” involve liability of the 
actors for the consequences of their 
conduct, while principal element in¬ 
volved in term “unavoidable acci¬ 
dent” is fate which is the result of 
the intervention of fatalistic ele¬ 
ments and is one for which fate 
alone is responsible, and, if an event 
has been brought about by the negli¬ 
gence of one of the actors or all of 
them, it cannot, in a legal sense, be 
an “unavoidable accident.”—Hicks 
V. Brown, supra. 
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the issue of unavoidable accident is presented.^^ In 
order to determine whether such issue is involved, 
the facts of each particular case must be examined 
with the view of ascertaining whether there is pre¬ 
sented a theory under which the accident could have 
happened, notwithstanding all the persons con¬ 
cerned exercised the degree of care required by 
law.^^ 

^^Mere accidenf’ and '"pure accident'* are terms 
which imply that the accident was caused by some 
unforeseen and unavoidable event over which nei¬ 
ther party to the action had control,and exclude 
the idea that it was caused by the carelessness or 
negligence of defendant^^ 

(2) Liability 

One who has performed his full duty with respect to 


the exercise of care is not liable for an injury to the per¬ 
son or property of another which he could not have rea¬ 
sonably foreseen, unless some constitutional statute af¬ 
fords relief, but the rule of nonliability is generally not 
applicable where an accident is caused by negligence. 

One who has performed his full duty with respect 
to the exercise of care is not liable for an injury to 
the person or property of another which he could 
not reasonably have foreseen, even though such in¬ 
jury resulted from some act or omission on his 
part,^S unless some statute having constitutional 
sanction affords relief.^9 Where an accident is 
caused by negligence, however, there is generally 
no room for the application of this doctrine and 
one producing or causing an act resulting in injury 
which could have been foreseen by a reasonably 
prudent person cannot escape responsibility there¬ 
for on the ground of unavoidable accident.^^- 


44. Tex.—Orang-e & N. W. R. Co. v- 
Harris, 89 S.W.2d 973. 127 Tex. 13 
—Dallas Ry. & Terminal Co. v. 
Darden, Com.App., 38 S.W.2d 777. 

45. Tex.—International - Great 
Northern R. Co. v, Lucas, 99 S.W. 
2d 297, 128 Tex, 480, opinion cor¬ 
rected 100 S.W.2d 97, 128 Tex. 480 
—Orange & N. W. R. Co. v. Harris, 
89 S.W.2d 973, 127 Tex. 13—Dallas 
Ry, & Terminal Co. v. Darden, 
Com.App., 38 S.W.2d 777—Texas 
Coca-Cola Bottling Co. v. Wimber- 
ley, Civ.App., 108 S.W.2d 860, er¬ 
ror dismissed. 

Wlien issue arises 

Issue of unavoidable accident aris¬ 
es only under evidence showing that 
accident happened from unknown 
cause or in unexplainable manner or 
under circumstances rebutting de¬ 
fendant’s alleged negligence.—Texas 
& N. O. R. Co. V. Crow. 123 S.W,2d 
649, 132 Tex. 465—Rosenthal Dry 
Goods Co. V. Hillebrandt, Tex.Com. 
App., 7 S.W.2d 621—Dallas Ry. Co. v. 
Alexander, Tex.Civ.App., 23 S.W.2d 
612. 

46. Or.—Oorpus Juris cited iu 
Maletis v. Portland Traction Co., 
83 P.2d 141, 142, 160 Or. 30. 

1 C.J. p 393 note 37. 

47. Or.—Corpus Juris cited in 
Maletis v. Portland Traction Co., 
83 P.2d 141, 142, 160 Or. 30. 

1 C.J. P 393 note 37, p 394 note 38. 

48. Ark.—St. Louis-San Francisco 
Ry. Co. V. Ward, 124 S.W.2d 975, 
197 Ark. 520—^Arkansas Power & 
Light Co. V. Cates, 24 S.W.2d 846, 
180 Ark. 1003. 

Cal.—Sandstrom v. California Horse 
Racing Bd., 189 P.2d 17, 31 Cal.2d 
401, 3 A.L.R.2d 90, certiorari de¬ 
nied 69 S.Ct. 31, 336 U.S. ,814, 93 
L.Ed. - —Green v. General Pe¬ 

troleum Corporation, 270 P. 952, 
205 Cal. 328, 60 A.L.R. 475. 

Del.—Biddle v. Haldas Bros., 190 A. 
688, 8 W.W.Harr. 210. 


Ga.—Harper v. Hall, 46 S.E.2d 201, 76 
Ga.App. 441. 

Ill.—Davis V. Davis, 45 N.E.2d 48, 
316 Ill.App. 310. 

Mich.—Schroeder v. Michigan Car 
Co., 22 N.W. 220. 56 Mich. 132. 

Mo.—Cannon v. S. S. Kresge Co., 116 
S.W.2d 559, 233 Mo.App. 173. 

N.Y.—Gardner v. State, 1 N.T.S.2d 
994, 166 Misc. 113, reversed on oth¬ 
er grounds 10 N.Y.S.2d 274, 25'6 
App.Div. 385, affirmed 22 N.E.2d 
344, 281 N.Y. 212—Vann y. lonta, 
284 N.Y.S. 278, 157 Misc. 461— 
Riles V. Murray, 12 N.Y.S.2d 648. 

Okl.—Smith v. Arrow Drilling Co., 
130 P.2d 95, 191 Okl. 381. 

Or.—Maletis v. Portland Traction j 
Co., 83 P.2d 141, 160 Or. 30. 

Pa.—Weschler v. Buffalo & Lake 
Erie Traction Co., 143 A. 119, 293 
Pa. 472—Wall v. Lit, 46 A. 4, 195 ^ 
Pa. 375. 

Tenn.—Smith v. Roane-Anderson 
Co., App., 207 S.W.2d 353. 

Tex.—^Airline Motor Coaches, Inc. v. 
Fields, 166 S.W.2d 917, 140 Tex. 
221—Blanton v. E. & L. Transport 
Co., Civ.App., 203 S.W.2d 312, re¬ 
versed on other grounds 207 S.W. 
2d 368, 146 Tex. 377.—Internation¬ 
al-Great Northern R. Co. v. Acker, 
Civ.App., 128 S.VV.2d 606, error dis¬ 
missed, judgment correct—Holland 
V. De Leon, Civ.App., 118 S.W.2d 
489, error refused—Dallas Railway 
& Terminal Co. v. Little, Civ.App., 
109 S.W.2d 289, error dismissed— 
City of Menard v. Coats, Civ.App. 
60 S.W.2d 831. 

Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 184 Va. 
94—Consumer’s Brewing Co. v 
Doyle, 46 S.E. 390, 102 Va. 399. 

Wash.—^Wellons v. Wiley, 166 Pl2d 
852, 24 Wash.2d 543. 

45 C.J. p 734 note 69. 

“A pure accident, without negli¬ 
gence on the part of the defendanl., 

is not actionable." 
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Del.—Simeone v. Lindsay, 65 A. 779, 
780,'6 Pennew. 224. 

Me.—Cooper & Co. v. American Can 
Co., 153 A. 889, 892, 130 Me. 76. 
“One cannot recover damages 
caused by uncontrollable events."— 
Holley V. Louisiana Ry. & Nav. Co., 
165 So. 703, 70S. 184 La. 175. 

“On the theory that avoidance of 
the impossible is not the standard 
of care, consequences of unavoidable 
occurrences which result in injury 
are not compensable."—White v, St. 
Louis Southwestern Ry. Co., 183 S. 
W.2d 781, 782, 207 Ark. 1005. 

“The law does not impose liabili¬ 
ty for a mere accident which could 
not have been guarded against."— 
Daughrity v. Williams, 142 S.E. 722, 
725, 144 S.C. 437. 

Injuries sustained by customer in 
aiding clerks in store to kill rat 
Mich.—Diefenbach v. Great Atlantic 
& Pacific Tea Co., 273 N.W. 7S3, 
280 Mich. 507. 

Eye injury due to flying metal frag*-« 
ment 

N.C.—Hagar v. Red Band Co., 169 
S.B. 142, 204 N.C. 5'68. 

49. Ark.—White v. St. Louis South¬ 
western Ry. Co., 183 S.W.2d 7S1, 
207 Ark. 1005. 

50. Cal.—Stevenson v. Fleming, 117 
P.2d 717, 47 CaLApp.2d 225. 

Negligence of another employee 
Laborer’s injury is not result of 
inevitable accident, if negligence of 
another employee caused it.—Newark 
Gravel Co. v. Barber, 18 S.W.2d 331, 
179 Ark. 799. 

51. Ga.—Johnston v. Pittard, 8 S. 
E.2d 717, 62 Ga.App. 550. 

N'.Y.—Gardner v. State, 10 N.Y.S.2d 
274, 256 App.Div. 385, affirmed 22 
N.E.2d 344, 281 N.Y. 212. 

'Tex.—Texas General Utilities Co. v. 
Nixon, Civ.App., 81 S.W.2d 250, er¬ 
ror refused. 
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Hence, in order to bring a case within the rule, it is 
not sufficient that the injury should have been in¬ 
evitable or unavoidable at the time of its occur¬ 
rence, for one who by his own negligence has cre¬ 
ated, brought about, or failed to remedy a dangerous 
condition or situation is liable for a resulting in¬ 
jury to another or to the property of another, al¬ 
though, in view of the condition or situation which 
existed at the time, the injury could not have been 
prevented one seeking to avail himself of the 
protection of the rule must show that he himself 
was in no way to blame for the happening.^s xhe 
case is not brought within the rule by the fact that 
an injury is partly attributable to inevitable acci¬ 
dent, as discussed infra § 115, for it is well settled 
that one is liable for the combined consequences of 
an inevitable or unavoidable accident and his own 
negligence. Merely calling the act or omission 
which resulted in an injury an accident will not 
avoid liability for the result of negligence,®^ but the 
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fact that the person injured was himself free from 
contributory negligence does not establish that the 
person sought to be charged with liability for the 
injury was negligent,®® and, where the cause of an 
injury is not accounted for, it may be attributed to 
mere accident for which no one is liable.®® 

b. Act of God 

No one Is liable for an Injury proximatefy caused by 
an act of God, which Is an injury due directly and ex- 
clusively to natural causes without human intervention 
which could not have been prevented by the exercise of 
reasonable care and foresight. 

The term *'act of God’^ is used to designate the 
cause of an injury to person or property where such 
injury is due directly and exclusively to natural 
causes without human intervention, which could not 
have been prevented by the exercise of reasonable 
care and foresight,®'^ and for an injury caused by 
an act of God no one is liable,®® provided the act of 


62. Ga.—Johnston v. Pittard, 8 S.E. 
2d 717, 62 Ga.App. 550. 

45 C.J. P 735 note 60. 

Explosion of hottLe, of carbonated 
beveing-e 

Kan.—Bradley v. Conway Springrs 
Bottling Co., 118 P.2d 601, 154 Kan. 
282. , 

Practical joS:e 

Ga.—Johnston v. Pittard, 8 S.E.2d 
717, 62 Ga.App. 550, 

63. La.—Sharp v. Kahn, App., 143 
So. 514. 

B4. Pa.—McGrew v. Stone, 63 Pa. 
436—Beach v. Parmeter, 23 Pa. 
196. 

55. Ga.—Terrell v. Giddings, 112 S. 
E. 914, 28 Ga.App. 697. 

66. Tex.—^American Glycerin Co. v. 
Kenridge Oil Co., Civ.App., 295 S. 
W. 633. 

45 C.J. p 735 note 64. 

67- Iowa.—Corpus Juris anotod In 
Mincey v. Dultmeier Mfg. Co., 272 
N.W. 430, 431, 223 Iowa 252. 

Okl.—Corpus Juris quoted in Rene- 
gar V. Bogie, 186 P.2d 820, 822, 199 
Okl. 427. 

1 C.J. p 1174 note 33. 

*‘Act of God” defined generally see 1 
C.J.S. p 1423 note 29 et seq. 
Similar definitions 

U.S.—The Empress of Prance, D.C. 
N.T., 49 P.2d 291. 

Conn.—Pleasure Beach Park Co. v. 
Bridgeport Dredge & Dock Co., 165 
A. 691, 116 Conn. 496. 

Ga.—Central Georgia Electric Mem¬ 
bership Corporation v. Heath, 4 S. 
E.2d 700, $0 Ga.App. i649. 

Mo.—^Corpus Juris cited in Whitaker 
V. Pitcairn, 174 S.W.2d 163, 168, 
361 Mo. 848—M. P. A. Farmers 


Exchange of Carthage, Mo., v. 
Kurn, App., 205 S.W.2d 878. 

Neb.—Krichau v. Chicago, B. & Q. 

R. Co.. 34 N.W.2d 899. 150 Neb. 498. 
N.J.—Meyer Bros. Hay & Grain Co. 
V. National Malting Co., 11 A.2d 
840, 124 N.J.Law 321. 

Okl.—Gulf Oil Corp. v. Lemmons, 181 
P.2d 568. 198 Okl. 596. 

Pa.—Borough of Austin v. A. & P. 
Corrugated Box Corp., 60 Pa.Dist. 
& Co. 166. 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 
Vt. 367. 

Va.—El’lerson Floral Co. v. Chesa¬ 
peake & O. Ry. Co., 141 S.E. 834, 
149 Va. 809. 

Wis.—Eleason v. Western Cas. & 
Sur. Co., 35 N.W.2d 301, 254 Wis. 
134. 

45 C.J. p 736 note 66 [a]—1 C.J. p 
1173 notes 20-27, p 1174 notes 28- 
32. 

Acts operating independently of hu¬ 
man agency 

Cal.—Conlin v. Coyne, 64 P.2d 1123, 
19 Cal.App.2d 78. 

Pa.—Kimble v. Mackintosh Hemphill 
Co., 59 A.2d 68, 359 Pa. 461. 

1 C.J. P 1174 note 34, p 1175 notes 35- 
39. 

33. U.S.—Bushnell v. Telluride 

Power Co., CC.A.Utah, 146 P.2d 
950. 

Cal.—Conlin v. Coyne, 64 P.2d 1123, 
19 Cal.App.2d 78. 

Conn.—Beauton v. Connecticut Light 
& Power Co., 3 A.2d 315, 125 Conn. 
7'6—Pleasure Beach Park Co. v. 
Bridgeport Dredge & Dock Co., 165 
A. 691, 116 Conn. 496. 

Fla.—Atlantic Coast Line R. Co. v. 

Hendry, 150 So. 698, 112 Fla. 391. 
Ky.—^Fife v. Chesapeake & O. Ry. 
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Co., 211 S.W.2d 854, 307 Ky. 541— 
Chesapeake & O. Ry. Co. v. Car¬ 
michael, 184 S.W.2d 91, 298 Ky. 
769—Dunning v. Kentucky Utili¬ 
ties Co., 109 S.W.2d 6, 270 Ky. 44. 
Me.—Ouelette v. Miller. 183 A. 341, 
134 Me. 162. 

Mass.—Cohen v. Brockton Sav. Bank, 
71 N.E.2d 109, 320 Mass. 690. 

Neb.— Corpus Jur?.s cited in Long v. 
Crystal Refrigerator Co., 277 N.W. 
830. 835. 134 Neb. 44. 

N.J.—Meyer Bros. Hay & Grain Co. 
V. National Malting Co., 11 A.2d 
840. 124 N.J.Law 321. 

N.T.—Daly v. State, 235 N.T.S. 331, 
226 App.Div. 154—McDonald v. 
Central School Dist. No. 3 of 
Towns of Romulus, Varick and 
Fayette, Seneca County, 39 N.Y.S. 
2d 103, 179 Misc. 333, affirmed 36 
N.Y.S.2d 438, 264 App.Div. 913, af¬ 
firmed 47 N.E.2d 50. 289 N.Y. 800. 
Ohio,—Greenburg v. City of Steuben¬ 
ville, App., 72 N.E.2d 125. 

Okl.— Gorpus Juris quoted in Rene- 
gar V. Bogie. 186 P.2d 820, 822, 199 
Okl. 427—Oklahoma Ry. Co. v. 
Boyd. 282 P. 157, 140 Okl. 45—Gulf, 
C. & S. F. Ry. Co. V. Anderson, 276 
P. 711, 136 Okl. 97. 

S.C.—Morgan v. Greenville County, 
1 S.E.2d 144, 189 S.C. 368—Mont¬ 
gomery V. National Convoy & 
Trucking Co., 195 S.E. 247. 186 S. 
C. 167—Correll v. City of Spartan¬ 
burg. 169 S.E. 84, 169 S.C. 403. 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 
106 Vt. 367. 

46 C.J. p 736 note 67. 

Special defense 

Defense of "act of God” Is special 
defense in actions of negligence.— 
Lakeview, Inc., v. Davidson, 26 P- 
2d 760, 166 Okl. 171. 
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God is the proximate, and not merely a remote, 
catise.^9 The application of this rule may preclude 
any recovery for injuries caused by extreme weath¬ 
er conditions,lightning,^! earthquake,^^ or extra¬ 
ordinary and unprecedented storms,winds,^^ 
rains,^^ freshets,®^ floods,^'^ tides,snowfalls, 
or frosts.'^® 

In order that this rule may apply the act of God 
must be the sole cause of injury,'^! for, as discussed 
infra § 115, if an act of God and the negligence of 
an individual are concurring causes of an injury, 
the individual who was guilty of negligence is lia¬ 
ble for the injury. One who is under a duty to pro¬ 
tect others against injury cannot escape liability for 
injury to the person or property of such others on 
the ground that it was caused by an act of God un¬ 
less the natural phenomenon which caused the in¬ 
jury was so far outside the range of human ex¬ 
perience that ordinary care did not require that it 
should be anticipated or provided against,*^2 ^^d it 
is not sufficient that such phenomena are unusual or 


of rare occurrence.'^^ 

The fact that one was negligent in failing to take 
proper precautions against ordinary occurrences 
will not charge him with liability for an injury 
caused by an act of God, which would have caused 
the injury even had proper precaution been tak¬ 
en,and, unless the intervention of human agency 
creates a condition which a reasonably prudent per¬ 
son would have realized constituted a danger, the 
person bringing about the intervention of human 
agency may defend on the ground that the loss was 
caused by an act of God.'^^ 

An act which may be prevented by the exercise 
of ordinary care is not an act of God;'^^ and the 
fact that an injury was actually caused by a nat¬ 
ural phenomenon of such unusual nature that it 
might be termed an “act of God” will not excuse 
from liability where precautions which should have 
been taken to guard* against occurrences which 
should have been expected were negligently omit- 


69. Okl.—Corpus Juris etuoted in 
Renegar v. Bogie. 186 P.2d 820, 822, 
199 Okl. 427. 

Pa.—Martin v. Philadelphia, 54 Pa. 
Super. 663. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167. 

45 C.J. p 736 notes 67, 69-75, p 737 
notes 76-78. 

Proximate cause generally see infra 
§§ 103-115. 

60. Iowa.—Staples v. City of Spen¬ 
cer. 271 N.W. 200. 222 Iowa 1241. 

61. Md.—Chesapeake & Potomac 

Telephone Co. of Baltimore City 
V. Noblette. 199 A. 832, 175 Md. 87. 

Minn.—Sauer v. Rural Co-op. Power 
Ass'n of Maple Lake, 31 N.W.2d 15, 
225 Minn. 493. 

45 C.J* P 736 note 69. 

62. Mont.—Lyon v. Chicago, etc., R. 
Co.. 121 P. 886, 45 Mont. 33. 

Puerto Rico.—Roa v. Puig, 19 Puer¬ 
to Rico 3G6. 

63. Pa.—Martin v. Philadelphia, 64 
Pa.Super. 563. 

64. La.—General Accident Fire & 
Life Assur. Corporation v. Latio- 
lais, App., 17 So.2d 753. 

45 C.J. p 736 note 72. 

65. Okl.—Missouri, K. & T. R. Co. v. 
Johnson, 126 P. 567, 34 Okl. 682. 

45 C.J. p 736 note 73. 

66. Mont.—Lyon v. Chicago, etc., R. 
Co.. 121 P. 886, 45 Mont. 33. 

N'.C.—Matthews v. Carolina, etc., R. 
Co., 94 S.E. 714, 175 N.C. 35, L.R. 
A.1918C 899. 

67. N.C.—Matthews v. Carolina, etc., 
R. Co., supra. 

45 C.J. p 736 note 76. 
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68. Mass.—Hecht v. Boston Wharf 

Co., 107 N.E. 990, 220 Mass. 397, 
L.R.A.1915D 725, Ann.Cas.l917A 

445. 

45 C.J. p 737 note 76. 

69. Pa.—Martin v. Philadelphia, 64 
Pa.Super. 563. 

45 C.J. p 737 note 77. 

70. U.S.—Eikland v. Casey, C.C.A. 
Alaska, 266 F. 821, 12 A.L.R. 179. 

La.—Holden v. Toye Bros. Auto, etc., 
Co., Inc,, 1 La.App. 521, 

71. Ky.—Beaver Dam Coal Co. v. 
Daniel, 13 S.W.2d 254, 227 Ky. 423. 

Neb.—^Corpus Juris cited in Long v. 
Crystal Refrigerator Co., 277 N. 
W. 830, 835. 134 Neb. 44. 

N.Y.—Connelly v. State, 44 N.Y.S.2d 
331. 

S.C.—Morgan v. Greenville County, 1 
S.E.2d 144, 189 S.C. 368~Hutchin- 
son V. City of Florence, 200 S.E. 
73, 189 S.C. 123—Montgomery v. 
National Convoy & Trucking Co., 
195 S.E. 247, 186 S.C. 167. 

Vt.—Zeno's Bakery v. State, 166 A. 
379, 105 VI. 370. 

Wash.—Corpus Juris q.uoted iu 

Blessing v. Prairie R. Co., 100 P.2d 
416, 423, 3 Wash.2d 266—Corpus 
Juris <iuoted iu TeLer v. Olympia 
Lodge No. 1, I. O. O. P., 80 P.2d 
547, 551. 195 Wash. 185. 

45 C.J. p 737 note 79. 

‘“Vis major excuses the party as¬ 
serting it only when he himself is 
not primarily at fault." 

Wash.—Teter v. Olympia Lodge, No. 
1, I. O. O. P., 80 P.2d 647, 195 
Wash. 185. 

W.Va.--Mills V. Indemnity Ins. Co. of 
North America, 171 S.E. 532, 114 
W.Va. 263. 


72. Mo.—Kennedy v. Union Elec. Co. 
of Mo., 216 S.W.2d 756. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 12'6. 

Wash.—^Corpus Juris etuoted iu 
Blessing v. Prairie R. Co., 100 P. 
2d 416, 423. 3 Wash.2d 266—C' 02 :pus 
Juris qtuoted iu Teter v. Olympia 
Lodge, No. 1, I. O. O. F., 80 P.2d 
647, 551, 195 Wash. 185. 

45 C.J. p 737 note 81. 

riood 

Neb.—Cooper v. Sanitary Dist. No. 
1 of Lancaster County, 19 N.W.2d 
619, 146 Neb. 412. 

73. Wash.—Corpus Juris quoted la 
Blessing v. Prairie R. Co., 100 P. 
2d 416, 423, 3 Wash.2d 266—-Cor¬ 
pus Juris q.uoted in Teter v. Olym¬ 
pia Lodge No. 1, I. O. O. F., 80 P. 
2d 547, 551, 195 Wash. 185. 

45 C.J. p 737 note 82. 

Rainstorm 

Cal.—Mitchell v. City of Santa Bar¬ 
bara, 120 P.2d 131, 48 Cal.App.2d 
568. 

74. Wash.—Corpus juris <iuoted in 
Blessing v. Prairie R. Co., 100 P.2d 
416, 423, 3 Wash.2d 266—Corpus 
Juris q.uoted in Teter v. Olympia 
Lodge No. 1, I. O. O. F., 80 P.2d 
547, 551, 195 Wash. 185, 

45 C.J. P 738 note 83. 

75. Iowa.—Mincey v. Dultmeier 
Mfg. Co., 272 N.W. 430, 223 Iowa 
252. 

76. Ga.—Central Georgia Electric 
Membership Corporation v. Heath, 
4 S.E.2d 700, 60 Ga.App, 649. 

Pa.—Kimble v. Mackintosh Hemphill 
Co., 69 A.2d.68, 369 Pa. 461. 
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ted and such precautions would have prevented the 
injuryj'^ 

§ 22. Miscellaneous 

Various other acts or omissions have been held neg¬ 
ligent OP not to amount to actionable negligence. 

In addition to those considered supra §§ 15-21, 
various other acts or omissions have been held neg¬ 
ligent because of the failure to exercise reasonable 
and proper care for the safety of others as to whom 
there existed a duty to avoid injuring them*^^ or 
have been held not to amount to actionable negli¬ 
gence.'^^ 

Necessary and tmnecessary acts. The fact that 
an act is necessary is no justification for the doing 
thereof in a manner involving unnecessary risk to 
others,SO and, on the other hand, the mere fact that 
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an act was wholly unnecessary does not establish 
that it was negligent.Si 

Patriotic acts. The fact that an act was done 
from patriotic motives does not relieve one from 
the duty of exercising reasonable care in connection 

therewith.® 2 

Trespass on property. One who commits a will¬ 
ful and malicious trespass on property under cir¬ 
cumstances involving unavoidable injury to persons 
and property is responsible to any person injured 
by such trespass.®® 

Violation of own rules. Violation by defendant 
of one of his own rules is not always to be taken 
into consideration in determining liability where 
such rules prescribe a course of conduct more strin¬ 
gent and onerous than that which is required by 
statute or by the dictates of prudence.®^ 


NEGLIGENCE 


III. DUTIES WITH RESPECT TO PARTICULAR CLASSES OF PERSONS 


A. IN GENERAL; TRESPASSERS 


§23. In General 

a. General principles 

b. Change of status of person injured 

c. Termination of license 

a. General Principles 

'In the law of negligence a trespasser is a person who 


enters on the property of another without any right, 
lawful authority, or express or Implied invitation or li¬ 
cense. 

For the purpose of determining liability for neg¬ 
ligence, persons coming on the premises of another 
ordinarily are classified as either trespassers, li¬ 
censees, or invitees,®^ and such classification is of 


-77. U.S.—standard Brands v. Nip¬ 
pon Yusen Kaisha, D.C.Mass., 42 
F.Supp. 43. 

Mo.—Whitaker v. Pitcairn, 174 S.W. 
2d 163, 351 Mo. 848. 

■Tex.—Leonard Bros. v. Newton, Civ. 
App., 71 S.W.2d 613, error dis¬ 
missed, 101 S.W.2d 223, 129 Tex. 1. 

Wash.—Corpus Juris quoted in 
Blessing: v. Prairie R. Co., 100 P.2d 
416, 423, 3 Wash.2d 266—Corpus 
Juris quoted in Teter v. Olympia 
Lodg-e No. 1, I. O. O. F., 80 P.2d 
547, 551, 195 Wash. 185. 

W.Va.—Atkinson v. Chesapeake, etc., 
R. Go., 82 S.E. 502, 74 W.Va. 633. 

78. U.S.—Conowingo Power Co. v. 
State of Maryland, to Use of 
Marshall, C.C.A,Md., 120 P.2d 870. 

45 C.J. p 738 note 85. 

Bemoval of large quantity of limu 
her from one side of harge 

Ala.—J. H. Burton & Sons Co. v. 
May, 103 So. 46, 212 Ala. 435, 

Inattention to known danger; men¬ 
tal ahstraction 

W.Va.—Cornwell v. S. S. Kresge Co., 
164 S.E. 156, 112 W.Va. 237. 

Continuous repetition of something 
which would he proper if indulged 
on only one or two occasions 

N.T.—Lane v. City of Buffalo, 250 i 
N.T.S. 579>, 2a2 App.Biv. 334. j 


79. Ark.—Wisconsin, etc., Lumber 
Co. V. Montgomery, 266 S.W. 365, 
165 Ark. 560. 

Mich.—Shelton v. National Valve & 
Manufacturing Co., 1 N.W.2d 498, 
300 Mich. 170. 

45 C.J. p 739 note 86. 

Failure to do that which cannot 
physically he done 

La,—Heath v. Suburban Building & 
Loan Ass’n, App., 163 So. 546. 

80. Wis.—^Zartner v. George, 145 N. 
W. 971, 166 Wis. 131, 52 L.R.A.,N. 
S., 129. 

81. Neb.—Omaha, etc., R. Co. v. 
Brady, 57 N.W. 767, 39 Neb. 27. 

82. Ill.—Cornwell v. Bloomington 
Business Men's Ass’n, 163 Ill.App. 
461. 

N.Y.—Durfield v. New York, 92 N.Y. 

S. 204, 101 App.Div. 581. 

45 C.J. p 710 note 53. 

83. N.Y.—Hunger v. Baker, '65 Barb. 
539, 1 Thomps. & C. 122. 

45 C.J. p 713 note 83. 

84. La.—Trumbaturi v. Katz & 
Besthoff, App., 164 So. 68, re¬ 
versed on other grounds 158 So. 16, 
180 La. 915. 

Violation of statute, ordinance, or 
rule of commission see supra § 19. 
“Private rules of a master regu¬ 
lating the conduct of his servants in 
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the management of his own busi¬ 
ness, although designed for the pro¬ 
tection of others, stand on an entire¬ 
ly different footing from statutes and 
municipal ordinances designed for 
the protection of the public. The 
latter, as far as they go, fix the 
standard of duty toward those whom 
they were intended to protect, and a 
violation of them is negligence in 
law or per se. But a person cannot, 
by the adoption of private rules, fix 
the standard of his duty to others. 
That is fixed by law, either statu¬ 
tory or common. Such rules may re¬ 
quire more, or they may require less, 
than the law requires; and whether 
a certain course of conduct is negli¬ 
gent, or the exercise of reasonable 
care, must be determined by the 
standard fixed by law, without re¬ 
gard to any private rules of the par¬ 
ty.” 

Mich.—McKeman v. Detroit Citizens 
St. Ry. Co., 101 N.W. 812, 816, 138 
Mich. 519, 68 L.R.A. 347. 

Minn.—^Fonda v. St. Paul City Ry. 
Co., 74 N.W. 166. 169, 71 Minn. 438, 
70 Am.S.R. 341. 

Tenn.—Epstein Henning & Co, v. 
Nashville, Chattanooga & St. 
Louis Ry. Co., 4 Tenn.App. 412, 
420. 


85. Ind.—^Bmsh v. Public Service 
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primary importance in determining the degree of 
care that must be exercised.®^ A person is a tres¬ 
passer where he enters on the property of another 
without any right,lawful authority,88 or express 


or implied invitation,89 permission,90 or license,^! 
not in the performance of any duty to the owner or 
person in charge^^ or on any business of such per- 
son,98 but merely for his own purposes,^^ pleasure,95 


Co. of Indiana, 21 3Sr.B.2d 83, 106 
Ind.App. 554. 

La.—Mills V. Heiding’sfield, App., 192 
So. 786. 

Mo.—Parchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034. 

Neb.—Haley v. Deer, 282 N.W. 389, 

135 Neb, 459. 

N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 581. 

Who are invitees see infra §§ 43(1)~ 
43(4). 

Who are licensees see infra § 32. 

Ill, injured, or helpless persons see 
infra §§ 54-58. 

Onlookers, volunteers and persons 
attempting to save others see in¬ 
fra §§ 61-63. 

86. W.Va.—Payne v. Virginian Ry. 
Co.. 51 S.E.2d 514. 

87- U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn., 
150 F.2d 394, certiorari denied 66 
S.Ct. 339, 326 U.S. 781, 90 L.Ed. 
473—Corpus Juris cited in Fleck 
V. Ducey & Attwood Rock Co., 160 
P.2d 569, 573, 70 Cal.App.2d 70— 
Corpus Juris cited in Kirkpatrick 
V. Damianakes, 59 P.2d 556, 557, 15 
Cal.App. 446—Brust v. C. J. Ku- 
hach Co., 19 P.2d 845, 130 Cal.App. 
152. 

D.C.—Nimetz v. Shell Oil Co., D.C., 
74 F.Supp. 1. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45. 232 Iowa 1049. 

Kan.—Corpus Juris cited in Lee v. 
Kansas City Public Service Co., 22 
P.2d 942, 947,, 137 Kan. 759. 

La.—Mills V. Heidingsfleld, App., 192 
So. 78'6. 

Me.—Foley v. H. F. Farnham Co., 
188 A. 708, 135 Me. 29. 

Md.—Gordon Sleeprite Corporation 
V. Waters, 168 A. 846, 165 Md. 354. 

Mass.—Richardson v. Whittier, 164 
N.E. 384, 265 Mass. 478. 

N.J.—Folley v. United Building & 
Loan Ass’n of Hdckensack, 178 A, 
95, 13 N.J.Misc. 293. 

Okl.—^Corpus Juris cited in Shell Pe¬ 
troleum Corporation v. Beers, 91 
P.2d 777, 780, 185 Okl. 331. 

Pa.—Koerth v. Borough of Turtle 
Creek. 49 A.2d 398, 355 Pa. 121. 

Tex.— corpus Juris QLuoted in Texas- 
Louisiana Power Co. v. Webster, 
91 S.W.2d 302, 306, 127 Tex. 126— 
Corpus Juris (luotea at length in 
Gotcher v. City of Farmersville, 
Civ.App., 139 S.W,2d'361, affirmed 
161 S.W.2d ‘565, 137 Tex. 12--Bur- 
ton-Lingo Co. v. Morton, Civ.App., 
126 S.W,2d 727, affirmed Morton v. 
Burton-Lingo Co.. 150 S.W.2d 239, 

136 Tex, 263—^Wheeler v. Kallum, 
Civ.App., 68 S.W.2d 591, reversed 
on other grounds Kallum v. 


Wheeler, 101 S.W.2d 226, 129 Tex. 
74. 

45 C.J. p 740 note 88. 

Capacity of person injured as affect¬ 
ing degree of care required see su¬ 
pra § 12. 

Parson going on private road by 
mistake is a trespasser.—Norris v. 
Macon Terminal Co., 198 S.E. 272, 68 
Ga.App. 313. 

Traveler on abandoned highway 
Traveler ignoring warnings and 
traveling on abandoned highway ac¬ 
quired by power company was tres¬ 
passer.—Susquehanna Power Co. v. 
JefCress, 150 A. 788, 159 Md. 465, 71 
A.L.R. 1198. 

S3. La.—Mills V. Heidingsfleld, App., 
192 So. 786. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126. 

45 C.J. p 740 note 89. 

One invited to place by employee 
without authority becomes trespass¬ 
er.—Indianapolis Motor Speedway 
Co. V. Shoup, 165 N.E. 246, 88 Ind. 
App. 572. 

89. Cal.—^Kirkpatrick v. Bamiah- 
akes, 59 P.2d 55'o, 15 Cal.App.2d 
446. 

D.C.—Nimetz v. Shell Oil Co., D.C., 
74 F.Supp. 1. 

La.—Mills V. Heidingsfleld, App., 192 
So. 786. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 35G~Haley 
V. Defer, 282 N.W. 389, 135 Neb. 
459. 

N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 581. 

Vt.—Amblo’s Adm’x v. Vermont As¬ 
sociated Petroleum Corporation, 
144 A. 460, 101 Vt. 448. 

Wash.—Schock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 599. 

45 C.J. p 740 note 90. 

90. U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn., 150 
P.2d 394, certiorari denied 66 S.Ct. 
339, 326 U.S. 781, 90 L.Ed. 473— 
Empire Dist. Electric Co. v. Har¬ 
ris, C.C.A.MO., 82 P.2d 48. 

Ariz.—Barry v. Southern Pac. Co., 
166 P.2d 825, 64 Ariz. 116. 

Cal.—Oettinger v. Stewart, 148 P.2d 
19, 24 Cal.2d 133, 166 A.L.R. 1221 
—^Kirkpatrick v. Damianakes, 59 
P.2d 656. 15 CaLApp.2d 446. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Ky.—Columbus Mining Co. v. Na¬ 
pier’s Adm’r, 40 S.W.2d 28io, 239 
Ky. 642. 

La.—Mills V. Heidingsfleld, App., 192 
So. 786. 


Neb.—Haley v. Deer, 282 N.W. 389, 
135 Neb. 459. 

Utah.—In re Wimnier’s Estate, 182 
P.2d 119, 111 .Utah 444. 

Wis.—Harder v. Maloney, 26 N.W.2d 
830, 250 Wis. 233—Wendt v. Mane- 
gold Stone Co., 4 N.W.2d 134, 240 
Wis. 638—Powers v. Cherney 
Const. Co., 270 N.W. 41, 223 Wis. 
5 816. 

45 C.J. p 740 note 91. 

Climbing over or breaking down 
fence 

A person going on another’s land 
without permission and climbing 
over or breaking down fence in order 
to enter is a trespasser, whether 
fence was erected voluntarily or in 
obedience to statute or ordinance.— 
Gallagher v. Fordham & Loring Cor¬ 
poration, 13 N.Y.S.2d 322. 

9l. La.—Mills V. Heidingsfleld, 
App., 192 So. 786. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126. 

45 C.J. p 740 note 92. 

.92. Cal.—^Kirkpatrick v. Damian- 
akes, 59 P.2d 656. 15 Cal.App.2d 
446. 

D.C.—Nimetz v. Shell Oil Co., D.C., 
74 F.Supp. 1. 

La.—Mills V. Heidingsfleld, App., 192 
So. 786. 

Tex.-^Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126. 

Wash.—Schock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 599. 

45 C.J. p 740 note 93. 

Invitation implied from duty see in¬ 
fra § 43 (4). 

93. Tex.—Texas - Louisiana Power 
Co. V. Webster, 91 S.'W.2d 302, 127 
Tex. 126. 

45 C.J. P 740 note 94. 

94. Cal.—Kirkpatrick v. Damian¬ 
akes, 59 P.2d 556, 15 Cal.App.2d 
446. 

D.C.—Nimetz v. Shell Oil Co., D.C., 
74 F.Supp- 1. 

Tex.—Mendoza v. Texas & P. Ry. Co., 
Civ.App., 70 S.W.2d 261. 

Vt.—^Wool «& Darner, 26 A.2d 89, 112 
Vt. 431, followed in 26 A.2d 93, 
112 Vt. 437, 

Wash.—Schock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 599. 

Wis.—Newell v. Schultz Bros. Co., 1 
N.W.2d 769, 239 Wis. 415. 

45 C.J. P 740 note 95, 

95. D.C.—Nimetz v. Shell Oil Co., D. 
C., 74 F.Supp. 1. 

Ky.—Columbus Mining Co. v, Napi- 
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or convenience,^® or out of curiosity,®'^ and without 
any enticement,^® allurement,®^ inducement,i or ex¬ 
press or implied assurance of safety^ from the own- 
'Cr or person in charge. 

Distinctions, A trespasser is to be distinguished 
from other persons,® such as a licensee.^ An en¬ 
trance made by sufferance, expressed or implied, 
distinguishes the licensee from the trespasser.® The 
difference between a trespasser and a mere licensee 
is that a trespasser commits a wrong to the land- 
owner by being on the premises while a mere li¬ 
censee, by virtue of consent or acquiescence of the 
owner, does not commit a wrong.® 

Mere toleration of trespasses does not of itself 


alter the status of trespassers.*^ 

Circumstances not amounting to trespass. A per¬ 
son who is rightfully on certain property or in a 
certain place cannot be regarded as a trespasser.® 
A person is not a trespasser while he is in a place 
to which he personally or the public generally is 
invited expressly or by implication.® A licensee by 
invitation, express or implied, is not a trespasser, 
and a bare licensee ordinarily is not a trespasser.!! 

A person is not a trespasser where he is em¬ 
ployed about the premises on which he is injured;!® 
goes onto premises to get property which he has 
left in charge of the owner or occupant;!® goes in¬ 
to a place for the purpose of rescuing helpless per- 


Adm’r, 40 S.W.2d 285, 239 Ky. 

642. 

"Tex—Texas-Louisiana Power Co. v. 
Webster. 91 S.W.2d 302, 127 Tex. 
126. 

45 C.J. p 740 note 96. 

Customer mecldlirg' wltli electric fan 
One whose hand came into contact 
with blades of electric fan on top 
of cupboard over seven feet from 
floor of liquor tavern, which he had 
entered as customer solely for his 
own pleasure and convenience, was a 
'trespasser and hence not entitled to 
recover damages from tavern opera¬ 
tor for resulting injuries, although 
■blades were not guarded as required 
tby industrial commission’s orders.— 
Pwyan v. O'Hara, 6 N.W.2d 209, 241 
Wis. 389. 

9B. Cal.—Kirkpatrick v. Damian- 
akes, 59 P.2d 55S, 15 Cal.App.2d 
446. 

;D.C,—Nimetz v. Shell Oil Co-, D.C., 74 
P.Supp. 1- 

‘Tex.—Texas-Houisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex, 
126—Mendoza v. Texas & P. Ry. 
Co., Civ.App., 70 S.W.2d 261. 

'Vt.—Wood V. Lamer, 26 A.2d 89, 112 
Vt. 431, followed in 26 A.2d 93, 
112 Vt. 437. 

Wash,—Schock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 599. 

45 C.J. p 740 note 97. 

Salesman using building erected in 
-street for use of contractor's work- 
•men as toilet was trespasser.—Cleve¬ 
land Electric Illuminating Co. v. 
'Van Bensho^ten, 166 H.B. 374, 120 
Ohio St. 43'8. 

-97. D.C.—Nimetz v. Shell Oil Co., D. 
a, 74 P.Supp. 1. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, ^91 S.W.2d 302, 127 Tex. 
126. 

45 C.J. p 740 note 93, 

93, H.S.—Berlin Mills Co. v. Cro¬ 

teau, N.H., 88 P. 860, 32 C.C.A. 126. 

U.S.—Berlin MjUs Co. v. Cro¬ 
teau, supra. 


1. U.S.—Berlin Mills Co. v. Cro¬ 
teau, supra. 

2. U.S.—Berlin Mills Co. v. Croteau, 
supra. 

Cal.—Kirkpatrick v. Damianakes, »59 
P.2d 556. 15 Cal.App.2d 446. 

3. Wash.—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
Shows, 105 P.2d 838, 6 Wash.2d 
599. 

4. Tex.—Texas Pacific Coal & Oil 
Co. V. Bridges, Civ.App., 110 S.W. 
2d 1248, error dismissed. 

Iiicensee is closely allied, to trespass¬ 
er 

Me.—Foley v. H. P. Farnham Co., ISS 
A. 708, 135 Me. 29. 

5. Mo.—Porchey v. Kelling, 185 S. 
W.2d 820, 353 Mo. 1034. 

6. Tex.—Texas Pacifle Coal & Oil 
Co. v. Bridges, Civ.App., 110 S.W. 
2d 1248, error dismissed. 

7. Ala.—Corpus Juris quoted in 
Luallen v. Woodstock Iron & Steel 
Corporation, 184 So. 182, 184, 236 
Ala. 621—Corpus Juris quoted in 
Ellison V. Alabama Marble Co., 136 
So. 787, 223 Ala. 371. 

D.C.—Nimetz v. Shell Oil Co., D.C., 74 
P.Supp. 1. 

45 C.J. p 740 note 4. 

8. Cal.—O'Shea v. Pacifle Gas & 
Electric Co., 62 P.2d 106'6, 18 Cal. 
App.2d 32. 

D.C,—Chapman v. Coates, 119 P.2d 
441. 73 App.D.C. 270. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Mich.—Polston v. S. S. Kresge Co., 37 
N.W.2d 638, 324 Mich. 575—Garst- 
ka V. Republic Steel Corporation, 
293 N.W. 691, 294 Mich. 387. 

N.H.—^White V. Suncook Mills, 13 A. 
2d 729, 91 N.H. 92. 

Tex.—Texas Public Service Co. v. 
Armstrong, Civ.App., 37 S.W. 2d 
294, error refused. 

Wis.—Powers v. Cherney Const, Co., 
270 N.W. 41, 223 Wis. 586. 

45 C.J. p 741 notes 6, 9. 
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Pedestrian stepping off sidewalk 
Where pedestrian lawfully on side¬ 
walk was injured when, to allow 
others to pass, he stepped aside and 
Into defective and unguarded water 
meter box, pedestrian’s action 
against possessor of property on 
which box was located was not 
barred on ground of pedestrian's 
trespass.—Gibson v. Johnson, 42 N. 
E.2d 689, 69 Ohio App. 19. 

Stretching chain across highway 
Wrecking car operator using chain 
stretched across highway was not 
trespasser.—Shearer v. Puent, 208 N. 
W. 182, 166 Minn. 425. 

9. Wis.—Grossenbach v. Devonshire 
Realty Co., 261 N.W. 742, 218 Wis. 
633. 

Patron in restaurant 
Kan.—Campbell v. Weathers, 111 P. 
2d 72, 153 Kan. 316. 

10. Iowa.—Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 Iowa 1049. 

11. U.S.—Corpus Juris quoted in 
Lauchert v. American S. S. Co., B. 
C.N.Y., 65 P.Supp. 703, 708. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45. 232 Iowa 1049. 

La.—'Corpus Juris quoted in Mills v. 
Heidingsfield, App., 192 So. 786, 
789. 

Tenn.—Texas Co. v. Haggard, 134 S. 

W.2d 880, 884, 23 Tenn.App. 475. 

45 C,J. p 789 note 74. 

12. Ind.—Samuel E. Pentecost 

Const. Co. V. O’Donnell, 39 N.E.2d 
812, 112 Ind.App. 47. 

45 C.J. p 741 note 6. 

G-eneral contraictor’s employe© was 
not a trespasser on premises.—Sam¬ 
uel E. Pentecost Const. Co. v. O’Don¬ 
nell, supra. 

Repairing elevator 
Tex.—Otis Elevator Co. v. Allen, 187 
S.W.2d 657, 143 Tex. 607. 

13. Iowa.—Shultz v. Griffith, 72 N. 
W. 445, 103 Iowa 150, 40 L.R.A. 
117. 

Person entering to secure property 
as licensee see infra 5 32. 
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sons from danger goes onto premises to visit 
friends enters on vacant premises, with the own¬ 
er’s consent, to inspect them with a view to renting 
them if satisfactory or enters a business, office, 
or apartment building for any lawful purpose.!'^ 

^'Child” or ''children' defined. As used in the law 
of negligence, the term '‘child’’ or "children” may 
denote persons under the age of twenty-one years, 
as distinguished from adults.^s 

b. Change of Status of Person Injured 

A licensee or invitee who goes beyond the rights and 
privileges granted by the license or invitation may be¬ 
come a trespasser, 

A licensee who goes beyond the rights and priv¬ 
ileges granted by the license becomes a trespasser.^^ 
Thus, a person who is invited or permitted to enter 
a particular part of the land becomes a trespasser if 
he enters another part of the land.^o Where a per¬ 
son while lawfully on the property of another or on 
public property as an invitee leaves that portion of 
the property on which he has been invited, or uses 
the property on a venture in his own interests and 
not within the scope of his invitation or purpose for 
which the property was reasonably intended, he 
loses his status as an invitee and becomes a trespass- 
er^^ or mere licensee, as discussed infra § 33. 
When a person becomes a trespasser, he remains 


such until he has acquired a different status.22 
c. Termination of License 

The termination of a license to use property renders 
the licensee a trespasser as to any use thereafter. 

The termination of a license to use property ren¬ 
ders the licensee a trespasser as to any use there- 
after.23 The revocation of a license to the public 
to use or cross one’s property, with notice of such 
revocation given, renders persons afterward cross¬ 
ing such premises trespassers,but, where a per¬ 
missive use has become established so that persons 
using it are licensees, the posting of trespass signs 
fifty feet away does not render such persons tres¬ 
passers.^^ It has been held that, where a permis¬ 
sive way has become established, one using such 
way is not a trespasser because other persons have 
been warned away.^® 

Where the license has been revoked by putting 
up obstructions, the owner is not required to main¬ 
tain such obstructions in a safe condition beyond 
a reasonable time.27 

§ 24. Injuries to Trespassers in General 

a. General principles 

b. Nature of property trespassed on 

c. Condition of premises 


14. ir.T.—Carney v. Buyea, 65 N.Y. 
S.2d 902, 271 App.Div. 338, appeal 
denied '68 N.T.S.2d 446, 271 App. 
Div. 949. 

45 C.J. p 741 note 8. 

.'Injury to persons attempting- to save 
others grenerally see Infra § 63. 

15. Mo.—McLaughlin v. Marlatt, 246 
S.W. 548, 296 Mo. 656. 

45 C.J. p 741 note 10. 

J.6. Ky.—Leonard v. Enterprise 
Realty Co.. 219 S.W. 1066, 187 Ky. 
578, 10 A.L.R, 238. 

'17. Wash.—Konick v. Champneys, 
183 P. 75, 108 Wash. 35, 39, 6 A.L. 
R. 459. 

45 C.J. p 741 note 12. 

Buildingr beiiig* demolislied; 

A woman, reasonably believing 
from condition of post-office build- 
-dng being demolished that post-office 
business was still being conducted 
therein when she mounted steps to 
enter building for purpose of mail¬ 
ing letter, was not a trespasser.— 
Lewis-Kures v. Edward R. Walsh & 
'■Co., C.C.A.N.T., 102 F.2d 42, certiorari 
denied 60 S.Ct 132, 308 U.S. 696, 84 
L.Ed. 499. 

Salesman entering ctistoiiier*s 
premises with, consent and for busi¬ 
ness purposes of customer is not a 
trespasser.—Wendt v. Manegold 

Stone Co., 4 N.W-2d 134, 240 Wia. 

- 838 . 


18. Tenn.—Potter v. Golden Rule 
Grocery Co.. 84 S.W.2d 264, 169 
Tenn. 240. 

“Child” or “children” defined general¬ 
ly see the C.J.S. definition Child or 
Children 14 C.J.S. p 1106. 

19. Ky.—Corpus Juris cited in 
Commonwealth v. Henderson's 
Guardian, 53 S.W.2d 694, 696, 245 
Ky. 328. 

Mich.—Poltson v. S. S. Kresge Co., 
37 N.W.2d '638. 324 Mich. 575. 

45 C.J. p 742 note 29. 

Termination of license see infra sub¬ 
division c of this section. 

20. Pa.—Dumanski v. City of Erie, 
34 A.2d 508, 348 Pa. 505, quoting 
Restatement, Torts § 341. 

An easement over land for public 
travel is no wider than the traveled 
track, and one who leaves such track 
and goes onto the adjacent land is a 
trespasser.—Etheredge v. Central of 
Georgia R. Co., 50 S.E. 1003, 122 Ga. 
853—4‘6 C.J. p 742 note 30. 

21. Cal.—^Fullerton v. Conan, 197 P. 
2d ’59, 87 Oal.App.2d 354—Demmer 
V. City of Eureka, 178 P.2d 472, 78 
Cal.App.2d 708—Goldberger v. Mar¬ 
ket St. Ry. Co., '20 P.2d 361, 130 
Cal.App. 697, 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

Business visitor may, during his i 
stay, become as to certain portions I 
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of the premises a trespasser with the 
rights and duties of the parties vary¬ 
ing with change of status.—Parsons 
V. Drake, 32 A.2d 27, 347 Pa, 247. 

22. Mass.—Barry v. Stevens, 91 N.E. 
997, 206 Mass. 78. 

23. Wash.—Kroeger v. Grays Har¬ 
bor Constr. Co., 14‘5 P. 63, 83 Wash. 
68 . 

45 C.J. p 741 note 18. 

What constitutes revocation of li¬ 
cense 

(1) Request that one delivering 
coal, and subsequentlj^’ injured, move 
away from fence so cattle would go 
into chute did not amount to revoca¬ 
tion of license to be on premises so 
as to render injured person a tres¬ 
passer.—^Averch v. Johnston, 9 P.2d 
291, 90 Colo. 321. 

(2) Other conduct see 45 C.J. p 741 
note 18 [a]. 

24. Ky.—Illinois Cent. R. Co. v. 

Waldrop, 72 S.W. 1116, 24 Ky.L. 
2127. 

45 C.J. p 741 note 19. 

25. Pa.—^Kremposky v. Mt. Jessup 
Coal Co., 109 A. 766, 266 Pa. 568. 

26. Pa.—^Kremposky v. Mt. Jessup 
Coal Co., supra. 

27. Ky.—Illinois Cent. R. Co. v. 

Waldrop, 72 S.W. ,1116, 24 Ky.L, 
2127, 
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d Business or operations conducted on 
premises 

e. Intention of trespasser; extent of tres¬ 

pass 

f. Duty to anticipate presence of tres¬ 

passers 

g. Guarding against intrusion; lookout; 

warning 

h. Ejection of trespasser 

i. Discovered peril of trespasser 

j. Reliance on care of trespasser 

k. Habitual trespasses; enticement on 

land 

l. Technical trespassers 


m. Act of owner when outside his prem¬ 

ises 

n. Who may rely on status of injured 

person as trespasser 

a. G-eneral Principles 

As a general rule no duty exists toward a trespasser 
except to refrain from willfully or wantonly injuring him. 

The duty owed to a trespasser is not greater than 
that due to a licensee. 

The general rule with respect to trespassers is 
frequently stated to be that no duty exists toward 
a trespasser except to refrain from willfully or wan¬ 
tonly injuring him,29 and the owner or person in 


28. La.—v. Heidingrsfield, App., 
192 So. 786. 

Duty owed to licensee see infra § 35 
et seq. 

Injury to trespasser through breach 
of statute or ordinance see supra § 
,19. 

29. TJ.S.—^Westmoreland v. Missis¬ 

sippi Power & Light Co., C.A.Miss., 
172 F.2d 643—Duff v. U. S., G.A. 
Md., 171 P.2d 846—Rasmussen v. 
Palmer, C.C.A.N.Y., 134 P.2d 780 
—Corpus Juris cited in Pike Rap¬ 
ids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co.. C.C.A,Minn.. 
99 F.2d 902, 912—Empire Dist. 

Electric Co. v. Harris, C.C.A.Mo., 
82 P.2d 48—Dutton v. Alligator 
Co., D.C.Mo., 25 F.Supp. 736, affirm¬ 
ed, C.C.A., Alligator Co. v. Dutton, 
109 F.2d 900. 

Ala.—American Ry. Express Co. v. 

Reid, 113 So. SO?, 216 Ala. 479. 
Ariz.—Barry v. Southern Pac. Co., 
166 P.2d 825, 64 Ariz. 116—Buck¬ 
eye Irr. Co. V. Askren, 46 P.2d 
1068, 45 Ariz. 566—Salt River Val¬ 
ley Water Users’ Ass’n v. Compton, 
11 P.2d 839. 40 Ariz. 282. 

Cal.—Hamakawa v. Crescent Wharf 
& Warehouse Co., 50 P.2d 803, 4 
Cal.2d 499—Demmer v. City ot 
Eureka, 178 P.2d 472, '78 Cal.App. 
2d 708—^Wilson v. City of Long 
Beach, 162 P.2d 658, 71 Cal.App.2d 
235, rehearing denied 163 P.2d 501, 
71 Cal.App.2d 23'5—Flick v. Ducey & 
Attwood Rock Co., 160 P.2d '569, [ 
70 Cal,App.2d 70—Kirkpatrick v. ' 
Damianakes, 69 P.2d 556, 15 Cal. 
App.2d 446—^Hall v. Southern Cal¬ 
ifornia Edison Co., 30 P.2d 1013, 
137 Cal.App. 449—Lambert v. 

Western Pac. R. Co., 26 P.2d 824, 
135 Cal.App. 81—Brust v. C. J. Ku-' 
bach Co., 19 P.2d 845, 130 Cal.App. 
152—^Albers v.’ Shell Co. of Califor¬ 
nia, 286 P. 762. 104 Cal.App. 733— 
Roberts v. Pacific Gas & Electric 
Co., 283 P, 353, 102 Cal.App. 422. 
Colo.—Hooker v. Routt Realty Co„ 
'76 P.2d 431, 102 Colo. 8—Gotch v. 
K. & B. Packing & Provision Co., 

2'5 P.2d 719, 95 Colo. 276, 89 A.L.R. 
753. 


D.C.—^Nimetz v. Shell Oil Co., D.C., 74 
F.Supp. 1. 

Ga.—Atlantic Coast Line R. Co. v. 
O’Neal. 178 S.E. 451. 189 Ga. 153, 
conformed to 179 S.E. 655, 51 Ga. 
App. 100—Cook V. Southern Ry. 
Co., 187 S.E. 274, -53 Ga.App. 723. 
Ill.—Briney v. Illinois Cent. R. Co., 
81 N.B.2d 866, 401 Ill. 181—Schier- 
meier v. Hoeffken, 33 N.E.2d 147, 
309 Ill.App. 250. 

Ind.—Brush v. Public Service Co. of 
Indiana, 21 N.E.2d 83, 106 Ind.App. 
554. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Ky.—Dennis’ Adm'r v. Kentucky & 
West Virginia Povrer Co., 79 S.W. 
'2d 377, 258 Ky. 106—'Common¬ 

wealth V. Henderson’s Guardian, 
63 S.W.2d 694, 245 Ky. 328—Colum¬ 
bus Mining Co. v. Napier’s Adm’r, 
40 S.W.2d 285, 239 Ky. 642. 

Da.—Buchanan v. Chicago, R. I. & P. 
Ry. Co., 119 So. 703, 9 La.App. 424 
—^Cannon v. Mengel & Bro. Co., 8 
La.App. 375. 

Me.—Foley v. H. P. Parnham Co., 1'8S 
A. 708, 135 Me. 29. 

Md.—State, to Use of Alston v. Bal¬ 
timore Fidelity Warehouse Co., 4 A. 
2d 739, 176 Md. 341. 

Mass.—^Ciarmataro v. Adams, 176 N. 
E. 610, 275 Mass. 621, 75 A.L.R. 
1171—Falardeau v. Malden & Mel¬ 
rose Gas Light Co., 175 N.B. 471, 
275 Mass. 196—Richardson v. Whit¬ 
tier, 164 N.E. 384, 265 Mass. 478. 
Miss.—Campbell v. Willai-d, 39 So.2d 
483, 205 Miss. 783—Roberts v. Mis¬ 
sissippi Power & Light Co., 10 So. 
2d 542, 193 Miss. 627. 

Mont.—^Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6. 

Neb.—Maloepszy v. Central Market, 

9 N.W..2d 474, 143 Neb. 356. 

N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 681—Sohn v. Katz, 
169 A. 838, 112 N.J.Law 106, 90 
A.L.R. 880—^Folley v. United Build¬ 
ing & Loan Ass’n of Hackensack, 
178 A. 95, 13 N.J.Misc. 293. 

N.Y.—Carbone v. Mackchil Realty 
Corp., 71 N.E.2d 447, 296 N.Y. 154 
—Morse v. Buffalo Tank Oorpora- 
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tion, 19 N.E.2d 981, 280 N.Y. 110 
—Ehret v. Village of Scarsdale, 
199 N.E. 66, 269 N.Y. 198, 102 A. 
L.R. 211—Mendelowitz v. Neisner, 
179 N.E. 378, 258 N.Y. 181—Paquet 
V. Barker, 293 N.Y.S. 983, 250 App. 
Div. 771—Bennett v. City of Mt 
Vernon, .276 N.Y.S. 205, 243 App! 
Div. 119—Sher v. State, 86 N.Y.S. 
2d 266, 194 Misc. 172—Ferruggia v. 
Dot Mort Holding Co., 75 N.Y.S.2d 
130, 190 Misc. 690~"Gallagher v, 
Pordham & Loring Corporation, 13 
N.Y.S.2d 322. 

Ohio.—Soles v. Ohio Edison Co., 59 
N.E.2d 138, 144 Ohio St. 373—Keller 
V. Ohio Public Service Co., 57 N.B. 
2d 176, 73 Ohio App. 630. 

Okl.—Ramage Mining Co. v. Thom¬ 
as, 44 P.2d 19, 172 Okl. 24. 

Or.—Akerson v. D. C. Bates & Song. 

174 P.2d 053, 180 Or. 224. 

Pa.-—Koerth v. Borough of Turtle 
Creek, 49 A.2d 398, 355 Pa. 121— 
Rahe v. Pidelity-Philadelphia Trust 
Co.,‘ 178 A. 467, 318 Pa. 376—Krep- 
cho V. City of Erie, 21 A.2d 461, 
145 Pa.Super. 417—Riebel v. Land 
Title Bank & Trust Co., 17 A.2d 
742, 143 Pa.Super. 136—Boushelle v. 
Baltimore & Ohio R. Co., Com.PL. 
28 Del.Co. 160. 

R-I.—Downes v. Silva, 190 A. 42. 
57 R.I. 343. 

S.C.—Nettles v. Your Ice Co., 4 S.E. 

2d 797, 191 S.C. 429. 

Tenn.—Ellis v. Arkin Exterminating 
Co., 143 S.W.2d 108, 24 Tenn.App. 
.279—Texas Co. v. Haggard, 134 S. 
W.2d 880, 23 Tenn.App. 4'75—Ray 
V. Hutchison, 68 S.W.2d 948, 17 
Tenn.App. 477—^Kelley v. Tennessee 
Electric Power, 7 Tenn.App. 555. 
Tex.—Davidson v. Gulf, C. & S. P. 
Ry. Co., Civ.App., 136 S.W.2d 923, 
error dismissed, judgment correct 
—Garner v. Harris County Hous¬ 
ton Ship Cha,nnel Nav. Dist., Civ. 
App., 69 S.W.2d 425—Wheeler v. 
Kallum, Civ.App., 68 S.W.2d 591, 
reversed on other grounds Kal¬ 
lum V. Wheeler, 101 S.W.2d 225, 
129 Tex. 74—Panhandle & S. F. 

. Ry. Co. V. Willoughby, Civ.App., 
58 S.W.2d 563, error dismissed. 
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charge of property is not under any duty to protect 
trespassers thereon from injury^O or to pre\'ent 
them from getting into a place or situation of dan- 
ger.^^ Accordingly, under ordinary circumstances, 
there is no liability for injury to a trespasser32 of 
whose presence the person whose act or omission 
caused the injury was unaware.^^ The rule of non¬ 
liability for injury to a trespasser applies, although 
at the time of the injury the trespasser was engaged 
in an attempt to leave the property trespassed on.34 

Although the rule of nonliability finds its most 
general application in cases of injury resulting from 
the condition of the premises, as considered infra 
subdivision c of this section, it applies also to in¬ 
juries resulting from the active negligent conduct 
of the owner or person in charge of such proper- 
ty,^^ so that a merely negligent act resulting in 
injury to such trespasser does not give rise to lia¬ 
bility, although the person sought to be charged 


might reasonably have anticipated that injury to a 
trespasser might result from his act.^^ Circum¬ 
stances may give rise to a duty due by the owner or 
occupant of premises to a trespasser additional to 
the duty not to injure the trespasser willfully.^^ 
When such a duty arises and exists, it is an affirma¬ 
tive duty, and negligence predicated on the failure 
to discharge such a duty is active negligence.^^ 

Cases apparently denying ride. There are a few 
cases in which it has been stated in general terms 
that the mere fact that a person was a trespasser 
at the time of receiving an injury will not preclude 
a recovery therefor, but in such cases a close read¬ 
ing of the context of the opinions, or a considera¬ 
tion of the particular facts involved, will usually 
indicate that the courts had in mind some of the 
limitations of, or exceptions to, the general rule of 
nonliability rather than a dissent therefrom.^ 9 


Vt.—^Wool V. Lamer, 26 A. 2d 89, 
112 Vt. 431, followed in 26 A.2d 93. 
112 Vt. 437. 

Wis.—Frederick v. Great Northern 
Ry. Co.. 241 N.W. 363, 207 Wis. 
234. 

4'5 C.J. p 742 note 32. 

A riparian owner owes to trespass¬ 
ers who come on his land for the 
purpose of bathing or swimming no 
duty of protection against dangerous 
■ conditions existing in or under the 
■waters adjoining his property.—Ca- 
boni V. Union Carbide Co., L.C.N.Y., 
236 P. 302—45 C.J. p 744 note 40. 
General rule should not be abrogated 
Ariz.—Buckeye Irr. Co. v. Askren, 
46 P.2d 1068, 45 Ariz. 566. 

-30. Ariz.—Salt River Valley Water 
Users’ Ass’n v. Compton, 11 P.2d 
839, 40 Ariz. 282. 

Ind.—Indianapolis Motor Speedway 
Co. V. Shoup, 165 N.E. 246, 88 Ind. 
App. 572. 

;Md.—Gordon Sleeprite Corporation v. 
Waters, 168 A, 846, 165 Md. 354— 
Susquehanna Power Co. v. Jeffress, 
150 A, 788, 159 Md, 465, 71 A.L.R. 
1198. 

N.J.—Sohn V. Katz, 167 A. 864, 11 
N.J.Misc. 688, reversed on other 
grounds 169 A. 838, 112 N.J.Law 
106, 90 A.L.R. 880. 

'Okl.—Dennis v. Spillers, 185 P.2d 
465, 199 Okl. 311. 

45 C.J. p 743 note 33. 

31, Ariz.—rSalt River Valley Water 
Users’ Ass’n v. Compton, 11 P.2d 
839, 40 Ariz. 282. 

Mo.—Emery v. Thompson, 148 S.W..2d 
479, 347 Mo. 494. 

45 C.J. p 743-note ,34. 

. 32. Ariz.—^Holbrook Light & Power 
Co. V. Gordon, 148 P.2d 1860, 61 
Ariz. 2'56—Salt River Valley Wa¬ 
ter Users’ -AsaUi'W. Compton, g P, 


2d 249, 39 Ariz. 491, motion denied 
11 P.2d 839, 40 Ariz. 282. 

Conn.—McPheters v. Loomis, 7 A.2d 
437, 125 Conn. *526. 

Ill.—Peers v. Pierre, 83 N.E.2d 20, 
336 Ill.App. 134. 

Mass.—Haskins v. Grybko, 17 N.E.2d' 
146, 301 Mass. 322. 

N.Y.—Tully V. State, 8 N.Y.S.2d 622, 
169 Misc. 796. 

Ohio.—Cleveland Electric Illuminat¬ 
ing Co. V. Van Benshoten, 166 N.E. 
374, 120 Ohio St. 438. 

Tenn.—Anderson v. Peters, 124 S.W. 

I 2d 717, 22 Tenn.App. 563. 

Wis.—Ryan v. O'Hara, 6 N.W.2d 209, 
241 Wis. 389—Newell v. Schultz 
Bros. Co., 1 N.V/.2d 769, 239 Wis. 
415. 

45 C.J, p 743 note 35. 

Reasons for rule 

(1) Restricted liability of land- 
owner to trespasser on his property 
is not based on ground that the tres¬ 
passer by his wrongdoing has for¬ 
feited any right to recover for in¬ 
jury he suffers, but rests on fact that 
landowner has dominion over the 
land and a higher right to its use 
than does the trespasser, and conse¬ 
quently trespasser is taken to have 
assumed the risk of conditions on 
property, while landowner has right 
to assume, until he knows or should 
know to the contrary, that no one 
will enter on the land without right. 
—McPheters v. Loomis, 7 A.2d 437, 
125 Conn. 626. 

(2) Other reasons see 45 C.J. p 743 
note 35 [a]. 

ITot liable for ordinary negligence 
Mass.—^Wurm v, Allen Cadillac Co., 
17 N.E.2d 305, 301 Mass, 413. 

Ohio.—^Euclid-10'5th Street Properties 
Co. V. Beckman, App., 42 N.E.2d 
789. 

Pa.—Rapczynski v, W. T. Cowan, 
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Inc., 10 A.2d 810, 138 Pa.Super. 
392. 

33. U.S.—Duff V. U, S., C.A.Md., 171 
P.2d 846. 

Ga.—Leach v. Inman, 12 S.E.2d 103, 
63 Ga.App, 790. 

Pa.—Frederick v. Philadelphia Rapid 
Transit Co., 10 A.2d 5'7'6, 337 Pa. 
136. 

45 C.J. p 744 note 36. 

Discovered peril of trespasser see in¬ 
fra subdivision i of this section. 
One who uses land under grant or 
license from owner is under duty to 
exercise due care not to injure tres¬ 
passers on the land, only when he 
knows or is chargeable with knowl¬ 
edge of likelihood of persons tres¬ 
passing on the property.—McPheters 
V. Loomis, 7 A.2d 437, 125 Conn. 626. 

34. Mass.—^Barry v. S-tevens, 91 N.E. 
997, 206 Mass. 78. 

’ 45 C.J. p 742 note 26. 

35. N.J.—Hoberg v. Collins, 78 A. 
166, 80 N.J.Law 425, SI L.R.A.,N. 
S., 1064. 

Wash.—Kroeger v. Grays Harbor 
Constr, Co., 145 P. 63, 83 Wash. 68. 

33. N.J.—^Hoberg v. Collins, 78 A. 
166, 80 N.J.Law 425, 31 L.R.A.,N.S., 
1064. 

37. Colo.—^Windsor Reservoir & Ca¬ 
nal Co. V. Smith, 21 P.2d 1116, 92 
Colo. 464. 

Tex.—Texas Pacific Coal & Oil Co. v. 
Bridges, Civ.App., 110 S.W.2d 1248, 
error dismissed. 

Habitual trespassers see infra sub¬ 
division k of this section. 

Infant trespassers see infra §§ 27- 
29 (15). 

38. Tex.—Texas Pacific Coal & Oil 
Co. V. Bridges, supra. 

39. N.H.—^Vassillion v. Sullivan, 47 
A.2d 115, 94 N.H. 97. 

45 C.J. p 744 note 41. 
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b. Nature of Property Trespassed on 

Under ordinary circumstances there Is no liability for 
injury to trespassers whether the trespass Is committed 
on land or on personal property. 

While the general rule, stated supra subdivision a 
of this section, exempting persons from liability for 
injury to trespassers except for willful and wanton 
injury is usually stated in cases having to do with 
acts of trespass on land,^o it is equally applicable 
where the trespass is on personal property which 
is of such a nature that it may be the subject of a 
trespass,^! and the general rule has been applied 
in cases where the trespass was on a wagon,^ 
truck,a platform and derrick owned by one per¬ 
son and situated on the land of another,^^ a scaf¬ 
fold erected for the purpose of making repairs or 
alterations on a building, ^ swinging scaffold used 


by painters,^® crossties piled on land,47 machinery 
used in moving a house on a street,building 
materials piled in the street by an abutting land- 
owner whose title extends to the middle of the 
street.'^ 9 

c. Condition of Premises 

. The owner or person in charge of property ordinarily 
Is not liable for injury sustained by a trespasser because 
of the unsafe condition of the premises. 

There is no duty ordinarily to provide for the 
presence of trespassers,but a trespasser enters on 
premises at his own risk^^ and takes the property on 
which he enters as he finds it.^^ Therefore, the 
owner or person in charge of property owes to a 
mere trespasser thereon no duty to keep the prop¬ 
erty in a suitable or safe condition,or in any 


Limitations of, or exceptions to, rule: 
Attractive nuisances see infra § 29, 
Discovered peril of trespasser see 
infra subdivision i of this sec¬ 
tion. 

Enticement on land see infra sub¬ 
division k of this section. 
Habitual trespasses see infra sub¬ 
division k of this section. 
Knowledge of presence of infant 
trespasser see infra § 28. 
Technical trespassers see Infra 
subdivision I of this section. 
Willful or wanton injury to tres¬ 
passers see infra §§ 25, 26. 

40. N.J.—Hoberg v. Collins, 78 A. 
166, 80 N.J.Law 425, 31 L.R.A.,N. 
S., 1064. 

41. N.J.—Sohn v. Katz, 169 A. 838, 
112 N.J.Law 106, 90 A.L.R. 880. 

45 C.J. p 744 note 45. 

Trespass on: 

Motor vehicle see Motor Vehicles 
§ 401. 

Railroad train see the C.J.S. title 
Railroads § 925, also 52 C.J. p 
626 note 25 et seq. 

Street railroad car see the C.J.S. 
title Street Railroads § 193, also 

60 C.J. p 376 note 48 et seq. 
Telegraph or telephone poles see 

the C.J.S. title Telegraphs and 
Telephones § 47, also 62 C.J. P 

61 note 52 et seq. I 

Logging train on logging road of 

sawmill 

Miss.—Ingram-Day Lumber Co. v. 

Harvey, 53 So. 347, 98 Miss. 11. 

Pile driver 

Ala. — Doullut V. Hoffman, 86 So. 73, 
204 Ala. 33. 

42. Mass.—Barry v. Stevens, 91 N.E. 
997, 206 Mass. 78, 

4’5 C.J. p 744 note 47. 

43. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, '2'5 So.2d 37, 
247 Ala. 603. 

N.X—Sohn V. Katz, 169 A. 838, 112 
N.J.Law 106. 90 A.L.R. 880. 

46 C.J. p 744 note 48. 


44. Wis.—Sheban v. Castle, 201 N. 
W, 379, 185 Wis. 282. 

45. N.Y.—Mauer v. Ferguson, 17 N. 
Y.S. 349. 

46. N.Y.—Martin v. Cahill, 39 Hun 
445. 

45 C.J. p 745 note 56. 

47. La.—Tomlinson v. Vicksburg, 
etc., R. Co., 79 So. 174, 143 La. 641. 

43. Ohio.—Rose v. Habenstreit, 9 
Ohio App. 23, 27, 27 O.C.A. 564. 

45 C.J. p 745 note 68. 

49. N.J.—Friedman v. Snare, etc., 
Co., 61 A. 401, 71 N.J.Law 605, 108 
Am.S.R. 764, 70 L.R.A. 147, 2 Ann. 
Cas. 497. 

50. Conn.—Skladzien v. W. M. Suth¬ 
erland Bldg., etc., Co., 125 A. 614, 
101 Conn. 340. 

Infant trespassers see infra §§ 27- 

j 29 (15). 

51. Cal.—^Demmer v. City of Eureka, 
178 P.2d 472, 78 Cal.App.2d 708. 

Ky.—Dennis’ Adm’r v. Kentucky & 
West Virginia Power Co., 79 S.W. 
2d 377, 258 Ky. 106 

Me.—Foley v. H. F. Farnham Co., 188 
A. 708, 135 Me. 29, 

Mo.—^Wyatt v, Kansas City Terminal 
By. Co., 74 S.W.2d 61, 229 Mo.App. 
179. 

45 C.J. p 745 note 62. 

52. Colo.—Gotch V. K. & B. Packing 
& Provision Co., 25 P.2d 719, 93 
Colo. 276, 89 A.L.R. 753. 

D.C.—^Nimetz v. -Shell Oil Co., D.C., 
74 F.Supp. 1. 

Ky,—Dennis’ Adm’r v. Kentucky & 
West Virginia Power Co., 79 S.W. 
2d 377, 258 Ky. 106—Common¬ 

wealth V. Henderson’s Guardian, 53 
S.W.2d 694, 245 Ky. 328—Farmer 
V. Modern Motors Co., 31 S.W.2d 
716, 235 Ky. 483. 

Me.—Shaw v. Piel, 27 A.2d 137, 139 
Me. 57—Foley v. H. P. Farnham 
Co., 188 A. 708, 135 Me. 29. 

Md.—State, to Use of > Alston v. Bal- 
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timore Fidelity Warehouse Co., 4 A 
2d 739, 176 Md. 341. 

Mo.—Frailey v. Kurn, 161 S.W.2d 
424, 349 Mo. 434—Blavatt v. Un¬ 
ion Electric Light & Power Co., 71 
S.W.2d 736, 335 Mo. 151—Wyatt v. 
Kansas City Terminal Ry. Co., 74 
S.W.2d '51, 229 Mo.App. 179. 

N.Y.—Bennett v. City of Mt. Vernon, 
276 N.Y.S. 205, 243 App.Div. 119, 

Or.—Akerson v. D. C. Bates & Sons, 
174 P.2d 953, ISO Or. 224. 

Tenn.—Ellis v. Arkin Exterminating 
Co., 143 S.W.2d 108, 24 Tenn.App, 
279. 

Tex.—Texas Pacific Coal & Oil Co. 
V. Bridges, Civ.App., 110 S.W.2d 
1248, error dismissed. 

Va.—Thalhimer Bros. v. Casci, 168 
S.E. 433, 160 Va. 439. 

45 C.J. p 745 note 63. 

53. U.S.—Duff V. U. S., C.A.Md., 171 
F.2d 846—^Bagby v. Barton, C.C.A. 
Tex.. 131 P.2d 887—Bridges v. 
Dahl, 'C.C.A.Mich., 108 P.2d 228. 

Cal.—Melendez v. City of Los Ange¬ 
les, 68 P.2d 971, 8 Cal.2d 741— 
Doyle V. Pacific Electric Ry. Co., 69 
P.2d 93. 6 Cal.2d 550—Demmer v. 
City of Eureka, 178 P.2d 472, 78 
Cal.App.2d 708—Hall v. Southern 
California Edison Co., 30 P.2d 1013, 
137 Cal.App. 449. 

Conn.—Dym v. Merit Oil Corporation, 
36 A.2d 276, 130 Conn. 585—Mc- 
Pheters v. Loomis, 7 A.2d 437, 125 
Conn. 526—^Wolfe v. Rehbein, 193 
A. 608, 123 Conn. 1.10—Spagnolo v. 
Lanza, 147 A. 594, 110 Conn, 178. 

D.C.—Nimetz v. Shell Oil Co., D.C., 74 
F.Supp. 1. 

Ga.—Bowers v. Texas Co., 16 S.E.2d 
765, 65 Ga.App. 874—Leach v. In¬ 
man, 12 S.E.2d 103, 63 Ga.App. 790 
—Rowland v. Byrd, 195 S.E. 458, 
57 Ga.App. 390—Cook v. Southern 
Ry. Co., 187 S.E. 274, 63 Ga.App. 
723—Rawlins v. Pickren, 164 S.E. 
223. 45 Ga.App. 261. 

Ill,—^Wood V. Consumers Co., 79 N.E,. 
2d 826, 334 Ill.App. 530. 
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particular condition,and is not even under any ob¬ 
ligation to remove hidden dangers^^ or, as consid¬ 
ered infra subdivision g of this section, to warn 
trespassers of their existence. 

It follows that, as a general rule, one is not liable 
for injury sustained by a trespasser because of the 


existence or presence on the, premises of unguarded 
or unprotected elevator shafts,®® trapdoors or other 
openings,®"^ skylight shafts,chutes,®^ cellar open¬ 
ings,cellar doors,pits®^ or excavations,piles 
of lumber,®^ dangerous passages®® or stairways,®® 
barbed wire fences,®^ wells,®® cisterns,®^ ponds, 


jnd.—Capitol Airways v. Indianapolis 
Power & Light "Co., 18 N.E.2d 77S, 
215 Ind. 462, 

Iowa.—Battin v. Cornwall, '253 N.W. 
842, 218 Iowa 42. 

Ky.—Columbus Mining Co. v. Na¬ 
pier’s Adm'r, 40 S.W.2d 285, 239 
Ky. 642. 

La.—Friedman’s Estate v. Texas & 
Pac. Ry. Co., 25 So.2d 88, 209 La. 
540, 163 A.L.R. 1228. 

Me.—Foley v. H. F. Farnham Co., 
188 A. 708. 135 Me. 29. 

Md.—State to Use of Potter v. Long- 
eley, 158 A. 6. 161 Md. 563. 

Mass.—Mikaelian v. Palaza, 15 N.E. 

2d 480, 300 Mass. 354. 

N.Y.—Sher v. State. 86 N.T.S.2d 266, 
194 Misc. 172—Gallagher v. Ford- 
ham & Loring Corporation, 13 N.T. 
S.2d 322. 

N.C.—Jones v. Southern Ry. Co., 153 
S.E. 637, 199 N.C. 1. 

Pa.—Gourley v. City of Pittsburgh, 
44 A.2d 270, 3’53 Pa. 112—Rahe v. 
Fidelity-Philadelphia Trust Co., 
178 A. 467, 318 Pa. 376—Martinez 
V. Pinkasiewicz, 180 A. 153, 118 
Pa.Super. 200. 

Tex.—'Carlisle v. J. Weingarten, Inc., 
152 S.W.2d 1073, 137 Tex. 220— 
Gulf Production Co. v. Quisenberry, 
97 S.W.2d 166, 128 Tex. 347—Tex- 
as-Louisiana Power Co. v. Webster, 
91 S.W.2d 302, 127 Tex. 126—Tex- 
as-Louisiana Power Co. v. Daniels, 
91 S.W.2d 302, 127 Tex. 126—Holt 

V. Puller Cotton Oil Co., Civ.App., 

175 S.W.2d 272, error refused— 
Mayes v. West Texas Utilities Co., 
Civ.App., 148 S.W.2d 950, error dis¬ 
missed, judgment correct—Burton- 
Lingo Co. V. Morton, Civ.App., 126 
.S.W.2d 727, affirmed Morton v. 

Burton-Lingo Co., 150 S.W.2d 239, 
136 Tex. 263—Texas Pacific Coal & 
Oil Co. V, Bridges, Civ.App., 110 S. 

W. 2d 1248, error dismissed. 

Vt.—^Vatterlund v. Billings, 23 A.2d 
540, 112 Vt. 256—Chicoine v. James 
E. Cashman, Inc., 183 A. 487, 108 
Vt. 133. 

Wis.—Newell v. Schultz Bros. Co., 1 
N.W.2d 769, 239 Wis. 415. 

45 C.J. p 745 note 64. 

Willful or wanton injury see infra 
§§ 25, 26. 

Distinction as between trespasser 
and licensee 

(1) As respects claim of negli¬ 
gence based on breach of duty of 
owner to keep private premises in 
reasonably safe condition, there is no 
distinction between a trespasser and 
a licensee.—Texas Pacific Coal & Oil ( 


Co. V. Bridges, Tex.Civ.App., 110 S.W. 
2d 1248, error dismissed. 

(2) Duty as to licensee see infra 
§ 35. 

Proximity to highway 

(1) The owner of private property, 
whether situated adjacent to high¬ 
way or whether more remote, is un¬ 
der no obligation to exercise vigi¬ 
lance in maintaining the property for 
the benefit of trespassers.—Keenan v. 
Lawyers Mortg. Co., 5 N.Y.S.2d 18. 
254 App.Div. 348, affirmed 19 N.E.2d 
925. 280 N.Y. 52-5. 

(2) Fact that concrete post, which 
was located on private property, and 
which fell on trespasser, who was 
swinging on gate, may have fallen 
onto the trespasser in the highway 
would not render the property owners 
liable, since the fall of the post was 
caused by trespasser while in the act 
of trespassing.—Keenan v. Lawyers 
Mortg. Co.. 5 N.Y.S.2d 18, 254 App. 
Div, 348, affirmed 19 N.E.2d 925, 280 
N.Y. 525. 

54. U.S.—Standard Steel Works Co. 
V, Chicago, A. & E. R. Co., D.C.Ill., 
29 P.Supp. 297. 

Ill.—^Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.E. 577, 
342 Ill. 482—Darsch v. Brown, 164 
N.E. 177, 332 Ill. 592—Rokicki v. 
Polish Nat. Alliance of U. S. of 
North America, 41 N.E.2d 300, 314 
Ill.App. 380. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Mo.—Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151. 

N.Y.—Sher v. State, 86 N.Y.S.2d 266, 
194 Misc. 172. 

55. U.S.—United Zinc, etc., Co. v. 
Britt, Kan,, 42 S-Ct. 299, 258 U.S. 
268, 66 L.Ed. 615, 36 A.L.R. 28. 

56. Mass.—Richardson v. Whittier, 
164 N.E. 384, 265 Mass. 478. 

45 C.J. p 746 note 67. 

Effect of public regulations 

Department of public safety eleva¬ 
tor regulations requiring gates could 
not be invoked by trespasser falling 
into elevator well.—Richardson v. 
Whittier, supra. 

57. Ky,—Lackat v. Lutz, 22 S.W. 
218, 94 Ky. 287, 15 Ky.L. 75. 

45 C.J. p 746 note 68. 

58. La.—Gray v. El gutter, 6 La. App. 
315. 

59. Ky.—Reeves v. French, 46 S.W. 
771, 46 S.W. 217, 20 Ky.L. 220. 

45 C.J. P 7416 note 70. 
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60. Ga.—Hutson v. King, 22 S.E. 
615, 95 Ga. 271. 

45 C.J. p 746 note 71. 

61. Pa.—Paget v. Girard Trust Co., 
44 PaSuper. 596. 

62. Vt.—Amblo's Adm’x v. Vermont 
Associated Petroleum Corporation, 
144 A. 460, 101 Vt. 448, 

45 C.J. p 746 note 73. 

Pact that maintenance of pit may 
have been breach of duty to another 
did not entitle plaintiff to judgment 
for death of trespasser falling into 
pit.—Amblo’s Adm'x v. Vermont As¬ 
sociated Petroleum Corporation, su¬ 
pra. 

63. Ill.—Wood V. Consumers Co., 79 
N.E.2d 826, 334 Ill.App. 530. 

Mass,—Mikaelian v. Palaza, 15 N.E. 

2d 480, 300 Mass. 354. 

45 C.J. p 746 note 74. p 860 note 85. 
Excavations near to highways see in¬ 
fra § 78. 

Open excavation on farm 
N.Y.—Pupek V. Wesnofskl, 35 N.T.S. 
2d 476, 264 App.Div. 880, appeal 
denied 37 N,Y.S.2d 440, 264 App. 
Div. 958. 

Effect of statute for protection of 
travelers 

A statute adopted for the protec¬ 
tion of travelers on the highway 
does not operate to give a right of 
action to a trespasser for injuries 
sustained in falling while playing on 
an unguarded, uninclosed, and unfin¬ 
ished foundation.—Olsen v. Pennia 
Realty Co., 159. N.E. 684, 246 N.T. 
641, 

64. N.Y.—Middleton v. Rentier, 126 
N.Y.S. 315, 141 App.Div. 517. 

65. Iowa.—Reese v. Kenyon Co., 200 
N.W. 600, 198 Iowa 1015. 

45 C.J. p 746 note 76. 

66. U.S.—Peebles v. Exchange Bldg. 
Co., C.C.A.Tenn., 15 F.2d 335, cer¬ 
tiorari denied 47 S.Ct. 476, 273 U.S. 
761, 71 L.Ed. 879. 

45 C.J. p 746 note 77. 

67. Tex.—Worthington v. Wade, 17 
S.W. 520, 82 Tex, 26- 

45 C.J, p 746 note 78. 

68. Okl.—Grandfield v. Hammonds, 
227 P. 140. 100 Okl. 75. 

45 C.J. p 746 note 79. 

69. Ala.—Cox V. Alabama Water 
Co„ 112 So. 352, 216 Ala. 35. 

Mich.—Hargreaves v. Deacon, 25 
Mich. 1. 

70. Colo.—^Phipps V. Mitze, 180 P.2d 
233, 116 Colo. 288. 

45 ax P 746 note 81. 
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reservoirs,or pools of waterJ^ The same is true 
with respect to injuries from cesspools,buildings 
in a state of disrepair,walls which are in an un¬ 
safe condition,or other conditions which may 
cause injury but are not created for the purpose of 
doing so.'^s 

The extent of the danger to a trespasser cannot 
be made a basis of any differentiation with respect 
to the duty of the owner.77 

Latency of the danger imposes no obligation on 
the landowner with respect to a trespasser.78 

Private ways. The rule that there is no duty to¬ 
ward trespassers to keep private property in a safe 
condition applies to private ways, 79 even though 
such ways open out onto public highways,^^ and the 
owner or person in charge is entitled to the benefit 
of the rule, although he has not put up any sign or 
notice that the way is not public.^^ 

Nuisances. The mere maintenance of a danger¬ 
ous nuisance on one’s inclosed premises gives no 
right of action to one who, without necessity and 
without the owner’s invitation, express or implied, 
enters on such premises and is injured thereby.®^ 

d. Business or Operations Conducted on Prem¬ 
ises 

The owner of property ordinarily is not liable for 
Injuries received by a trespasser due to the business or 
operations which are conducted on the premises. 


As long as the owner of property does not inter¬ 
fere with the rights of the public or of individuals,®^ 
he has the right to conduct thereon any lawful busi- 
ness,®4 to use his property for any lawful purpose ®5 
although the use which he makes of it is such as 
may involve danger of injury to persons coming on 
the premises,®® and to place on his property such 
buildings, machinery, etc., as are necessary or con¬ 
venient for the purposes for which it is used.®7 
He is, therefore, not liable for injuries received by 
a trespasser due to the operations which are con¬ 
ducted on the premises,®® although there is main¬ 
tained on the property apparatus which is more 
dangerous than stationary machinery.®^ 

On the other hand, where the situation is such as 
to impose a duty to anticipate the presence of tres¬ 
passers, as considered infra subdivision f of this 
section, it is sometimes considered that the owner of 
person in charge must use ordinary care to prevent 
injury to trespassers who may be endangered by 
the operations which are conducted on the premis¬ 
es.^® 

e. Intention of Trespasser; Extent of Trespass 

Under ordinary circumstances no liability for Injury 
to a trespasser exists, although the entry was not inten¬ 
tional or not made for an unlawful purpose or the tres¬ 
passer proceeded but a very short distance onto the prop¬ 
erty. 

It is not necessary, in order that the rule of non- 


71- Ala.—Cox V. Alabama Water 
Co., 112 So. 352, 21-6 Ala, 35. 

45 C.J. p 746 note 82. 

72. Ill.—^Wood V. Consumers Co., 79 
K,E.2d 826, 334 Ill.App. 530. 

W.Va.—White v. Kanawha City Co., 
34 S.E.2(3 17, 127 W.Va. 566. 

.45 C.J. p 746 note 83. 

73. K.Y.—Greene v. Linton, 27 N.Y. 
S. 891, 7 Misc. 272. 

45 C.J. p 747 note 84. 

74. Ga.—Rowland v. Byrd, 195 S.E. 
458, 57 Ga.App. 390. 

46 C.J. p 747 note 85. 

75. N.Y.—Haack v. Brooklyn Labor 
Lyceum Ass’n, 89 N.Y.S. 888, 44 
Misc, 273. 

45 C.J. p 747 note 86. 

76. N.Y.—Breeze v. City of New 
York, 292 N.YS. 716, 249 App.Div. 
856, affirmed 11 N.E.2d 327, 275 N. 
Y. 528—Gallagher v. Fordham & 
Loring Corporation, 13 N.Y.S.2d 
322. 

45 C.J. P 747 note 87. 

77. N.J.—Sutton v. West Jersey, 
etc., R. Co., 73 A. 256, 78 N.J.Law 
17, 18. 

45 C.J. P 747 note 88. 

78. N.J.—Sutton v. West Jersey, 
etc., R. Co., supra. 


Latency of danger under attractive 
nuisance doctrine see infra § 29 
(3). 

79. Ga.—Corpus Juris quoted in 
Norris v. Macon Terminal Co., 198 
S.E. 272, 276, 58 Ga.App. 313. 

Mass.—Stevens v. Nichols, 29 N.E. 
1150, 155 Mass. 472, 15 L.R.A. 459. 

Duties with respect to private ways 
generally see infra § 75. 

SO. Ga.—Norris v. Macon Terminal 
Co., 198 S.E. 272, 58 Ga.App. 3l3. 

Mass.—Stevens v. Nichols, 29 N.E. 

' 1150, 155 Mass. 472, 15 L.R.A. 459. 

81- Ga.—Norris v, Macon Terminal 
Co., 198 S.E. 272, 58 Ga.App. 313. 

Mass.—Stevens v. Nichols, 29 N.E. 
1150, 135 Mass. 472, 15 L.R.A. 459. 

82. Wash.—^West v. Shaw, 112 P. 
243, 61 Wash. 227, 230. 

45 C.J. p 747 note 95. 

Recovery by young children under 
attractive nuisance doctrine see in¬ 
fra §§ 29 (l)-29 (15). 

83. Iowa.—McKiddy v. Des Moines 
Electric Co., 206 N.W, 816, 202 
Iowa 225, 

45 C.J. p 747 note 96. 

84. U.S.—-Erie R. Co. v. Hilt, N.J., 
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38 S.Ct. 435, 247 U.S. 97, 62 L.Ed. 
1003. 

45 C.J. p 747 note 97. 

85. N.Y.—Tully v. State, 8 N.Y.S.2d 
622, 169 Misc. 796. 

Tenn.—Anderson v. Peters, 124 S.W. 
2d 717, 22 Tenn.App. 5i63. 

45 C.J. p 747 note 98. 

86. Wis.—Zartner v. George, 145 N. 
W. 971, 156 Wis. 131, 138, 52 L.R. 
A.,N.S., 129. 

45 C.J. p 747 note 99. 

Care required as to particular instru¬ 
mentalities and operations see in¬ 
fra §§ 64-89. 

87. Okl.—Turner v. Durant Cotton 
Oil Co., 219 P. 892, 96 Okl. 31. 

45 C.J. p 748 note 1. 

88. Mass.—Mikaelian v. Palaza, 16 
N.E.2d 480, 300 Mass. 354. 

45 C.J. p 748 note 2. 

89. N.Y.—Weitzmann v. A. L. Bar¬ 
ber Asphalt Co., 83 N.E. 477, 190 
N.Y. 452, 123 Am.S.R. 660. 

45 C.J. p 748 note 3. 

90. Idaho.—^Ellis v. Ashton, etc., 
Power Co., 238 P. 517, 41 Idaho 106. 

Recovery by young children under 
attractive nuisance doctrine see in¬ 
fra § 29 (12). 
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liability for injury to a trespasser should apply, that 
the trespass should have been for any wrongful pur¬ 
pose,and it has been considered that it is not even 
necessary that the trespass should have been inten¬ 
tional,^^ although there is also authority for the 
view that a trespasser who did not know that he 
was trespassing may recover for injuries caused by 
the negligence of the owner of the premises.^^ 

Extent of trespass. The extent of the trespass is 
not material in determining the applicability of the 
rule of nonliability for injuries to trespassers,^^ 
and, therefore, the rule applies, even though the 
trespasser has proceeded but a very short distance 
onto private property at the time of his injury.^5 

f. Duty to Anticipate Presence of Trespassers 

As a general rule a person is not bound to antici¬ 
pate the presence of trespassers on private property. 

As a general rule a person is not bound to antici¬ 
pate the presence of trespassers on private proper¬ 
ty,^® but is, on the other hand, entitled to assume 
that other persons will obey the law, and not tres¬ 
pass.The circumstances of a particular case may, 
however, be such as to impose a duty to anticipate 


the presence of trespassers,®® as where the owner or 
person in charge knows that trespasses are frequent 
at the place in question.®® 

g. Gruarding against Intrusion; Lookout; Warn¬ 
ing 

As a general rule there is no duty to guard against 
the Intrusion of trespassers or to keep a lookout for 
them or to warn them of hidden dangers. 

As a general rule there is no duty to guard against 
the intrusion of trespassers,^ even though persons 
who enter on the premises may come into a situa¬ 
tion of danger^ because of the existence of danger¬ 
ous conditions.® 

Lookout for trespassers. Since there is ordina¬ 
rily no duty to anticipate the presence of trespass¬ 
ers, it follows that as a general rule a person is 
not under any duty to keep a lookout for trespass¬ 
ers^ who may come into a situation of danger,® even 
though the work or undertaking which is being 
carried on is of such character as to involve dan¬ 
ger to persons who may be on the premises.® 

Warning of danger. There is no duty toward a 
trespasser to warn him of hidden dangers^ or dan- 


91 . D.C.—Nimetz v. Shell Oil Co., D. 
a, 74 F.Supp. 1. 

45 C.J. p 748 note 7. 

92. Cal.—Flick v. Ducey & Attwood 
Rock Co., 160 P.2d 569, 70 Cal.App. 
2d 70. 

45 C.J. p 748 note 8. 

Bntry through mistake 
Cal.—Flick v. Ducey & Attwood Rock 
Co., supra—Kirkpatrick v. Damian- 
akes, 59 P.2d 556, 15 Cal.App.2d 
446. 

Ga.—Norris v. Macon Terminal Co., 
198 S.E. 272, 58 Ga.App. 313. 

N.Y.—Gallagher v. Fordham & Lor- 
ing Corporation, 13 N.Y.S.2d 322. 

45 C.J. P 748 note 8 [a]. 

93 . Utah.—Lowe v. Salt Lake City, 
44 P. 1050, 13 Utah 91, 57 Am.S.R. 
708. 

Technical trespassers see infra sub¬ 
division I of this section. 
Involuntary or accidental entry 

(1) In general.—White v. Suncook 
Mills, 13 A.2d 729, 91 N.H. 92—Puch- 
lopek V. Portsmouth Power Co., 136 
A. 259, 82 N.H. 440. 

(2) Persons putting tar roof on 
tenement house were not absolved 
from liability for death of tenant’s 
minor son on ground of his trespass 
in jumping into kettle of hot tar 
left by roofers in yard behind house, 
in view of evidence of deceased’s 
declarations that he landed on kettle 
unintentionally while trying to jump 
over it.—Marengo v. Roy, 63 N.E.2d 
893, 318 Mass. 719. 

94. N.Y.—Collins v. Decker, 105 N. 
Y.S. 357, 120 App.Div. 645. 


Extent of trespass as affecting tech¬ 
nical nature of trespass see infra 
subdivision Z of this section. 

95. N.Y.—Collins v. Decker, supra. 

45 ax P 748 note 11. 

93. U.S.—Duff V. U. S., aA.Md., 171 

P.2d 846—Dutton v. Alligator Co., 
D.C.Mo,, 25 F.Supp. 736, affirmed, 
C.C.A., Alligator Co. v. Dutton, 109 
F.2d 900. 

Ariz.—Salt River "Valley Water 
Users’ Ass’n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 11 
P.2d 839, 40 Ariz. 282. 

Conn.—MePheters v. Loomis, 7 A.2d 
437, 125 Conn. 526—Wolfe v. Reh- 
bein, 193 A. 608, 123 Conn. 110. 

Ga.—Leach v. Inman, 12 S.E.2d 103, 
'63 Ga.App. 790—Corpus Juris quot¬ 
ed In Norris v. Macon Terminal 
Co., 198 S.E. 272, 275, 58 Ga.App. 
313—Cook V. Southern Ry. Co., 187 

S.E. 274, 53 Ga.App. 723. 

Ky.—Commonwealth v. Henderson’s 
Guardian, 53 S.W.2d 694, 245 Ky. 
328. 

Okl.—Ramage Mining Co. v. Thomas, 
44 P.2d 19, 172 Okl. 24—Gypsy Oil 
Co. V. Ginn, 3 P.2d 714, 152 Okl. 30. 

Pa.—Rabe v. Fidelity-Philadelphia 
Trust Co., 178 A. 467, 318 Pa. 376. 

45 C.J. p 748 note 13. 

97, U.S.—United Zinc, etc., Co. v. 
Britt, Kan., 42 S.Ct. 299, 258 U.S. 
268, 66 L.Bd. 615, 36 A.L.R. 28. 

Conn.—^Wolfe v. Rehbein, 193 A. 60S, 
123 Conn. 110. 

Ga.—Norris v. Macon Terminal Co., 
198 S.E. 272, 68 Ga.App. 313. 

98. Ala.— Corpus Juris cited in 
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Moseley v. Alabama Power Co., 21 
So.2d 305, 306, 246 Ala. 416. 

La.—Friedman’s Estate v. Texas & 
Pac. Ry. Co., 25 So.2d 88, 209 La. 
640, 163 A.L.R. 1228. 

45 C.J. p 748 note 15. 

99. Mass.—Romana v. Boston El. R. 
Co., 116 N.E. 218, 226 Mass. 532. 

Habitual trespassers see infra sub¬ 
division k of this section. 

1. N.C.—Briscoe v. Plenderson 

Lighting, etc., Co., 62 S.E. 600, 148 
N.C. 396, 19 L.R.A.,N.S,, 111'6. 

45 C.J. p 748 note 17. 

2. R.I.—Kleinberg v. Schween, su¬ 
pra—Bishop V. Union R. Co., 14 R. 
I. 314, 51 Am.R, 386. 

3. N.Y.—Kleinberg v. Scliv/een, 119 
N.Y.S. 239, 134 App.Div. 493, af¬ 
firmed 92 N.E. 1089, 198 N.Y. 619. 

4. Okl.—Gypsy Oil Co. v. Ginn, 3 F. 
2d 714, 152 Okl. 30. 

45 C.J. p 749 note 23. 

Duty to anticipate presence of tres¬ 
passers see supra subdivision f of 
this section. 

Duty to keep lookout for trespassers 
on railroad tracks see the C.J.S. 
title Railroads § 910 also 6'2 C.J. 
p 579 note 3 et sea. 

5. Iowa.—Thomas v. Chicago, etc., 
R. Co., 61 N.W. 967, 93 Iowa 248. 

Pa.—Petrowski v. Philadelphia, etc., 
R. Co., 107 A. 381, 263 Pa. 531. 

6. Mich.—Preston v. Austin, 172 N. 
W. 377, 206 Mich. 194. 

7. U.S.—Duff V. U. S., aA.Md., 171 
F.2d 846, 
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gers which he might fail to perceive and avoid if 
unwarned,® unless such trespasser is discovered in 
a position of peril.® 

h. Ejection of Trespasser 

In the absence of willful or wanton conduct, a person 
Is not liable for an injury sustained by a trespasser as a 
result of being ejected from the premises. 

A person has a legal right to eject or expel tres¬ 
passers from his premises,and, in the absence of 
any willful or wanton conduct on his part, he is not 
liable for an injury sustained by the trespasser as a 
result of being driven from the premises.^^ Where, 
however, the owner or person in charge points out 
a way for a trespasser to leave the premises, he is 
liable for injuries received by the trespasser as a 


result of the way so pointed out being unsafe or 

containing hidden dangers.^2 

i. Discovered Peril of Trespasser 

A person who actually discovers, or, according to 
some decisions, who should, in the exercise of ordinary 
care, have discovered, a trespasser in a position of peril 
is under a duty to exercise ordinary care to avoid in* 
juring him. 

Where a trespasser is actually discovered in a 
position or situation of peril,there is a duty to 
exercise ordinary care to avoid injuring him,l^ 
which duty may be breached either by active con¬ 
duct or by omission to act.^^ The same rule is 
sometimes said to apply where the person sought to 
be charged should, in the exercise of ordinary care, 
have known of the presence of the trespasser,^® at 


Mo.—Emery v. Tliompson, 148 S.W 
2d 479. 347 Mo. 494. 

Tex.—Holt V. Fuller Cotton Oil Co.. 
Civ.App., 175 S.W.2d 272, error re¬ 
fused. 

45 C.J. p 749 note 27. 

Duty to g'ive warning- of dang-erous 
or unsafe condition of property 
generally see infra § 89. 

8. N.y.—Weitzmann v. A. L. Bar¬ 
ber Asphalt Co.. S3 N.E. 477, 190 
N.T, 452, 123 Am.S.R. 560. 

9. Ga.—Central Georgia Power Co 
V. Walker, 93 S.E. 306, 20 Ga.App 
645, 647. 

45 C.J. p 749 note 29. 

Discovered peril of trespasser gener¬ 
ally see infra subdivision i of this 
section. 

10. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

N.J.—Miller v. Oscar Schmidt, Inc.. 

126 A, 309, 100 H.J.Law 324. 
Ejection of infant trespassers see 
infra § 27 b. 

11. N.J.—Miller v. Oscar Schmidt, 
Inc., supra. 

45 C.J. p 749 note 31. 

12. Conn,—Skladzien v. W. M. Suth¬ 
erland Bldg., etc., Co,, 125 A. 614, 
101 Conn. 340. 

13. Colo.—Averch v. Johnston, 9 P- 
2d 291, 90 Colo. 321. 

Conn.—Kuharski v. Somers Motor 
Lines, 43 A.2d 777, 132 Conn. 269— 
Wolfe V. Rehbein, 193 A. 608, 123 
Conn. 110. 

W.Va.— Corpus Juris quoted in 
Adams v. Virginian Gasoline & 
Oil Co., 156 S.E. 163, 66, 109 W.Va. 
631. 

45 C.J. p 749 note 33. 

Last clear chance doctrine see infra 
§ 136. 

“Position of peril” -within meaning 
of rule that when presence of a 
trespasser in a “position of peril” 
becomes known, duty then arises of 
using ordinary care to avoid injur¬ 
ing hlni, means merely a situation 


where there is danger that the tres¬ 
passer may be injured if defendant 
fails to exercise reasonable care un¬ 
der the circumstances.—Kakluskas v, 
Somers Motor Lines, 54 A.2d 592, 134 
Conn. 35. 

What constitutes sufficient notice 
of trespasser's exposure to a situa¬ 
tion of peril depends on particular 
facts.—Frederick • v. Philadelphia 
Rapid Transit Co., 10 A.2d 67G, 337 
Pa. 136. 

14. U-.S.-—Duff V. U. S., C.A.Md., 171 
F.2d 846. 

Ala.—Farmers’ & Merchants’ Ware¬ 
house Co. V. Perry, 118 So. 406, 218 
Ala. 223. 

Cal.—^Hamakawa v. Crescent Wharf 

6 Warehouse Co., 50 P.2d 803, 4 
Cal.2d 409—^Wilson v. City of Long 
Beach, 162 P.2d 658, 71 Cal.App.2d 
235, rehearing denied 163 P.2d 501. 
71 Cal.App.2d 235. 

Colo-—Krause v. Watson Eros. 

Transp. Co., 200 P.2d 387. 

Conn.—Kuharski v. Somers Motor 
Lines, 43 A.2d 777, 132 Conn. 269 
—McPheters v. Loomis, 7 A.2d 437, 
125 Conn. 526. 

Ga.—Georgia Power Co. v. Deese, 51 
S.E,2d 724, 78 Ga.App. 704. 

Ill.—Briney v. Illinois Cent. R. Co., 
81 N.E.2d 866, 40l Ill. 181. 

Iowa.—Mann v. Des Moines Ry. Co., 

7 N,W^.2d 45, 232 Iowa 1049. 

Mich.— Corpus Juris cited in Wiegh- 

mink v. Harrington, 264 N.W. 845, 
847, 274 Mich. 409. 

N.H.—Dillon v. Twin State Gas & 
Electric Co., 163 A, 111, 85 N.H 
449. 

Vt.—Watterlund v. Billings, 23 A.2d 
540, 112 Vt. 256. 

W.Va.—^Adams v. Virginian GasoUn«» 
& Oil Co., 156 S.E, '63, 109 W.Va. 
631. 

45 C.J. p 749 note 34. 

15. Colo.—Averch v. Johnston, 9 P. 
2d 291, 90 Colo. 321. 

N.H.—Dillon v. Twin State Gas 
Electric Co., 163 A.. Ill, 85 N.H 
449 —Castonguay v. Acme Knitting 
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Mach., etc., Co., 136 A. 702, 83 N. 
H. 1. 

W.Va.—^Adams v. Virginian Gasoline 
& Oil Co., 156 S.E. 63, 109 W.Va. 
631. 

16. Cal.—Hamakawa v. Crescent 
Wharf & Warehouse Co., 50 P.2d 
803, 4 Cal.2d 499—Wilson v. City of 
Long Beach, 162 P.2d 658, 7l Cal. 
App.2d 235, rehearing denied 163 
P.2d 501, 71 Cal.App.2d 235. 

Colo.—Krause v. Watson Bros. 

Transp. Co., 200 P.2d 387. 

Conn.—McPheters v. Loomis, 7 A.2d 
437, 125 Conn. 526—Wolfe v. Reh- 
bein, 193 A. 60S, 123 Conn. 110. 
Ga.—Georgia Power Co. v. Deese, 51 
S.E. 724, 78 Ga.App. 704. 

Mich.—Wieghmink v. Harrington, 
264 N.W. 845, 274 Mich. 409. 

Vt.—Watterlund v. Billings, 23 A.2<i 
540, 112 Vt. 256. 

45 C.J. P 750 note 36. 

“Knowledge or notice of actual 
presence may be necessary to give 
notice of probable later presence, 
but, when the latter notice is once 
acquired, the duty of care may not 
be avoided by ignorance of actual 
presence thereafter.”—Dillon v. Twin 
Staie Gas & Electric Co., 163 A. Ill, 
112, 85 N.H. 449. 

Presence of trespasser foreseeable 
The duty of care to avoid injury 
to trespasser arises even where cir¬ 
cumstances are such that likely pres¬ 
ence of trespasser is foreseeable.—* 
FYederick v. Philadelphia Rapid 
Transit Co., 10 A.2d 576, 337 Pa. 13'6. 

When owner or operator is put on 
guard as to presence of trespasser, 
latter immediately acquires right to 
proper protection under circumstanc¬ 
es.—Frederick v. Philadelphia Rapid 
Transit Co., supra. 

Restatement of Law of Tort& 

Restatement, Torts, § 336 (b) pro¬ 
vides that, if the activity which a 
posse.ssor of land carries on upon 
J Is one which, even though care¬ 
lessly conducted, is likely to cause 
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least where the business operated on the premises is 
a dangerous one.^'^ The duty in this respect is 
sometimes expressed to be merely a duty to use or¬ 
dinary care not to injure the trespasser by one’s 
own affirmative acts^^ or active negligence,^® and 
liability is predicated on the fact that the owner 
or occupant, being present, could have prevented 
the injury after discovery of the danger.^O Failure 
to exercise ordinary care under such circumstances 
is sometimes regarded as willful or wanton con- 
duct.21 

Another expression of the rule is that the owner 
or occupant of premises owes no duty to a tres¬ 
passer thereon except to refrain from v^rillfully, 
wantonly, or intentionally injuring him after dis¬ 
covery of his presence's and knowledge of his per- 
il.ss 

j. Eeliance on Care of Trespasser 

A person who observes a trespasser In a place of safe¬ 
ty Is entitled to assume that he will remain in a safe 
place. 

A person who observes a trespasser in a place of 


safety is entitled to assume that he will remain in 
a safe place, and is not required to anticipate that 
such trespasser will negligently go into danger,^^ 
even though there are on the premises conditions or 
appliances which may involve danger of injury.^® 

k. Habitual Trespasses; Enticement on Land 

Where trespasses on property are habitual and 
known to the owner, he Is bound to use reasonable care 
to prevent injury to trespassers. 

Where trespasses on property are habitual and 
known to the owner, so as to impose on him the duty 
to anticipate the presence of trespassers, the owner 
is bound to use reasonable care to prevent injury 
to trespassers.®'^ It is considered, however, that 
this duty is limited to refraining from acts which 
may reasonably be expected to cause injury®^ and 
does not extend to keeping the property in a safe 
condition,®® although it has been held that the tol¬ 
eration of trespass for a sufficient time gives rise 
to a privilege which adds to the duties of the occu¬ 
pier of realty in the maintenance and use of his 
premises.®® 


only some harm which, although sub¬ 
stantial, is less than death or serious 
bodily harm, the possessor is not re¬ 
quired to exercise care for trespass¬ 
er's safety unless he knows of his 
presence at some point made danger¬ 
ous by the activity or unless he sees 
an object or hears a sound which 
makes him regard the presence of a 
trespasser as substantially certain 
or at least highly probable, but, on 
the other hand, the gravity of danger 
threatened by an activity, which, un¬ 
less carefully carried on, is likely to 
cause death or serious bodily harm, 
requires possessor of land to exer¬ 
cise reasonable care not only when 
he knows that a trespasser is at 
some point made dangerous by it or 
is reasonably certain or regards it as 
highly probable that he is at such a 
point but also when he sees an ob¬ 
ject or hears a sound which causes 
him to realize that there is a sub¬ 
stantial chance that trespasser may 
be at such a point.—Cleveland-Cliffs 
Iron Co. V. Metzner, C.C.A.Mich., 150 
F.2d 206. 

17. Tex,—McAfee v. Travis Gas 

Corporation, Civ.App., 131 S.'W.2d 
139, reversed on other grounds 15C 
S.W.2d 442, 137 Tex. 314~Ft. 

Worth, etc., R. Co. v. Cushman, 113 
S.W. 198, 51 Tex.Civ.App. 308. 

18. U.S.—Hill V. Baltimore & O. R. 
Co., C.C.A.I11., 153 F.2d 91, certio- 
ra^'i denied 66 S.Ct. 1123, 328 U.S. 
849, 90 L.Ed. 1622. 

Colo.—Gotch V. K. & B. Packing & 
Provision Co., 25 P.2d 719, 93 Colo 
276, 89 A.L.R. 753. 

Mich.—Preston v. Austin, 172 N.W 
377, 206 Mich. 194. 


19. Mich.—Schmidt v. Michigan 
Coal, etc., Co.. 123 N.W. 1122, 150 
Mich. 308. 

45 C.J. p 750 note 39. 

20. S.C.—Kershaw Motor Co. v 
Southern R. Co., 134 S.E. 377, 13C 
S.C. 377, 47 A.L.R. 858. 

21. U.S.—Duff V. U. S., C.A.Md., 171 
F.2d 846. 

Ga.—Georgia Power Co. v. Deese, 51 
S.E.2d 724. 78 Ga.App. 704—Mande- 
ville Mills v. Dale, 58 S.E. 1060, 2 
Ga.App. 607. 

45 C.J. P 750 note 41. 

22. Ind.—Cleveland, etc., R. Co. v. 
Means. 104 N.E. 785, 108 N.E. 375. 
59 Ind.App. 383. 

Okl.—Grandfield v. Hammonds, 227 
P. 140, 100 Okl. 75. 

23. Ga.—Central Georgia Power Co 
V. Walker, 93 S.E. 306, 20 Ga.App. 
645. 

24. Okl.—Gypsy Oil Co. v. Ginn, 241 
P. 794, 115 Okl. 76—St. Louis, etc.. 
R. Co. V. Gibson, 150 P. 465, 48 Okl. 
553. 

25. Okl.—Gypsy Oil Co. v. Ginn, 241 
P. 794, 115 Okl. 76—St Louis, etc., 

R. Co. V. Gibson, 150 P. 465, 48 Okl. 
653. 

26. Okl.—Gypsy Oil Co. v. Ginn, 241 
P. 794, 115 Okl. 76. 

45 C.J. p 750 note 47. 

37. Va.—Pettyjohn v. Basham, 100 

S. E. 813, 126 Va. 72, 78. 

45 C.J. P 750 note 49. 

Duty to anticipate presence of tres-( 
passers see supra subdivision f of 
this section. 


Restatement of law of Torts 
Restatement, Torts, § 334 provides 
that “a possessor of land who knows, 
or from facts within his knowledge 
should know, that trespassers con¬ 
stantly intrude upon a limited area 
thereof, is subject to liability for 
bodily harm there caused to them 
by his failure to carry on an activity 
involving a risk of death or serious 
bodily harm with reasonable caxe 
for their safety.” 

Ariz.—Barry v. Southern Pac. Co., 
166 P.2d 825, 64 Ariz. 116. 

Ky.—Louisville & N. R. Co. v. Spoon- 
amore’s Adm’r, 129 S.W.2d 175, 278 
Ky. 673. 

Minn.—Mix v. City of Minneapolis, 
18 N.W.2d 130, 219 Minn. 389. 

Pa.—Maksimshuk v. Union Collieries 
Co.. 193 A. 669, 128 Pa.Super. 86. 

28. Ala.—Cox V. Alabama Water 
Co., 112 So. 352, 216 Ala. 35. 

29. Ala.—Cox V. Alabama Water Co., 
supra. 

Ga.—Rowland v. Byrd, 195 S.E. 458, 
57 Ga.App. 390. 

Conditions or appliances attractive 
to children see infra §§ 29 (l)-29 
(15). 

Injuries due to condition of proper¬ 
ty generally see supra subdivision 
c of this section. 

30. Pa.—Bartleson v. Glen Alden 
Coal Co., 64 A.2d 846, 361 Pa. 512 
—Altenbach v. Lehigh Valley R. 
Co., 37 A.2d 429, 349 Pa. 272—Pro- 
kop V. Becker, 29 A.2d 23, 345 Pa. 
607—Thompson v. Reading Co., 28 
A.2d 729, 343 Pa. 585—Hogan v. 
Etna Concrete Block Co., 188 A. 
763, 325 Pa. 49. 
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Enticement on land. It has been considered that 
a landowner may be liable for injuries to trespass¬ 
ers w"ho are induced to enter on the land by some¬ 
thing unusual or attractive which he has placed 
thereon.31 

L Technical Trespassers 

A trespass which is purely technical will not preclude 
recovery for an injury suffered by the trespasser through 
the negligence of the owner or person in charge 
of the premises. 

It has been considered that a trespass which is 
purely technical will not preclude recovery for an 
injury suffered by the trespasser through the negli¬ 
gence of the owner or person in charge of the prem- 
ises.32 Thus, where an unguarded excavation on 
private property is so near to a highway as to be 
dangerous to users of the highway, a traveler on 
the highway who falls into such excavation may re¬ 
cover for injuries sustained by such fall, although 
the fall involved an entry into private property 
amounting to a technical trespass,^^ So, also, where 
an abutting landowner obstructs the highway^^ or 
renders it unsafe for travel, liable 
for an injury received on his property by a travel¬ 
er who enters thereon in order to pass the ob¬ 
struction or avoid the danger. 

On the same principle, an owner or occupant of 
land who makes changes in his land so close to a 
public highway as to endanger a traveler who mis¬ 
takes the course of the highway and, without fault 
on his part, inadvertently strays from the highway 
and into danger is liable for a resulting injury to 
the traveler.3^ 
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m. Act of Owner When Outside His Premises 

An owner of land is not rendered liable for injury 
to a trespasser on the land as a result of the owner's 
negligence by reason of the fact that at the time of the 
injury the owner was not on the premises. 

A trespasser who is injured on certain premises 
by the simple negligence of the owner of the land is 
in no better position to recover for his injury than 
he otherwise would be merely because of the fact 
that at the time of the negligent act causing the in¬ 
jury the owner of the land was not on his own 
premises.^'^ 

n. Who May Rely on Status of Injured Person 

as Trespasser 

Liability for injury ordinarily may not be avoided 
on the ground that the injured person was a trespasser 
unless such person was a trespasser as against the per¬ 
son sought to be charged. 

In order that one may avoid liability for injury to 
another on the ground that such other was a tres¬ 
passer it is necessary that the injured person should 
have been a trespasser as against the person sought 
to be charged with liability,and the fact that the 
injured person was a trespasser is not material 
where his trespass involved no interference with 
the rights of the person sought to be charged.39 It 
has been stated broadly that in order to relieve one 
from liability on the ground that the injured person 
is a trespasser the premises must belong to the per¬ 
son whose negligence is complained of, 40 or such 
person must have the right of control of the prem- 
ises.4i Another similar statement of the rule is that 
the defense of nonliability for injury to a trespass- 
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31. Kan.—Zagrar v. Union Pac. R. 
Co., 214 P. 107. 113 Kan. 240. 

45 C.J. p 753 note 70. 

Attractive nuisances doctrine see In¬ 
fra §§ 29 (l)-29 (15). 

32. Conn.—Bernardo v. Hoffman, 145 
A. 884. 109 Conn. 158. 

R.I.—Downes v, Silva, 190 A. 42, 67 
R.I. 343, 

45 C.J. p 763 note 72. 

Infant trespassers see Infra §§ 27- 
29 (15). 

33. R.I.—Downes v. Silva, supra. 

45 C.J. p 753 note 75. 

Duty to persons on adjacent high¬ 
ways generally see infra § 60. 

Recovery by traveler on hig-hway 
generally see infra § 78. 

34. Ill.—Balsewicz v. Chicago, etc., 
R, Co., 144 Ill.App. 219, reversed 
on other grounds 88 N.E. 734, 240 
Ill. 238. 

H.T.—Vale v. Bliss, 50 Barb. 358. 

35. Conn.—Sedita v. Steinberg, 134 
A. 243, 105 Conn. 1, 49 A.L.R. 164 
—Ruoco v. United Adv. Corp., 119 
A. 48, 98 Conn. 241, 30 A.L.R. 1237. 


36. IST.T.—Jaffy v. New Tork Cent., 
etc., R. Co., 192 N.Y.S. 852, 118 
Misc. 147, 149. 

45 C.J. p 753 note 79. 

37. Ala.—Alabama Fuel, etc., Co. v. 
Bush, 8'6 So. 541, 204 Ala. 658. 

45 C.J. P 786 note 37, 

38. Cal.—Plamakawa v. Crescent 
Wharf & Warehouse Co., 60 P.2d 
803, 4 CaL2d 499. 

Conn.—McPheters v. Loomis, 7 A. 2d 
437, 125 Conn. 526—Bernardo v. 
Hoffman, 146 A. 884, 109 Conn. 158. 
Ga.—Corpus Juris cited ia Bray v. 
Atlanta Gas Light Co., 168 S.B. 
96, 97, 46 Ga.App. 629. 

N.H.—Dillon v. Twin State Gas & 
Flectrio Co., 163 A. Ill, 85 N.H. 
449. 

N.Y.— Corpus Juris cited In Parnell 
V. Holland Furnace Co., 256 N.Y.S. 
323, 326, 234 App.Dlv. 667. 

Okl.— Corpus Juris quoted in Phillips 
Petroleum Co, v. Bartmess, 76 P. 
2d 352, 353, 181 Okl. 501. 

Tex.— Corpus Juris cited in Texas- , 
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Louisiana Power Co. v. Webster, 
91 S.W.2d 302, 307, 127 Tex. 126. 
45 C.J. p 786 note 38. 

Ikessee in possession of land is 
bound to exercise reasonable care to 
prevent harm because of his negli¬ 
gence to trespasser on land of a third 
person.—Haskins v. Grybko, 17 N.E. 
2d 146, 301 Mass. 322. 

S9. Conn.—Lewis v. I. M. Shapiro 
Co., 44 A.2d 124, 132 Conn. 342, 
N-Y.—Ehret v. Village of Scarsdale, 
199 N.E. 56, 269 N.Y. 198, 102 A.L. 
R. 211. 

Okl.—Phillips Petroleum Co. v. Bart¬ 
mess, 76 P.2d 352, 181 Okl. 601. 

45 C.J. p 787 note 39. 

40. Okl.—Phillips Petroleum Co. v. 
Bartmess, suprau 

45 C.J. p 787 note 40. 

41. Cal.—Coa^us Juris cited in 
Hamakawa v. Crescent Wharf & 
Warehouse Co., 50 P.2d 803, 805, 
4 Cal.2d 499. 

Okl.—Phillips Petroleum Co. v. Bart¬ 
mess, 716 P.2d 352, 181 Okl. 501. 

46 C.J. p 787 note 41. 
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er is personal to the owner of the premises tres¬ 
passed on,and does not inure to the benefit of 
strangers to the title,owners of adjoining prop¬ 
erty,or other trespassers.^^ 

Ownership of the property trespassed on is not, 
however, an absolute test, since the rule of nonlia¬ 
bility may be successfully invoked by one who, al¬ 
though not the owner of the property on which the 
injury occurred, had rights therein superior to those 
of the trespasser who was injured,and is there¬ 
fore available to an invitee^'^ and to one who is in 
possession of premises by virtue of an easement 
therein.^^ There is also authority for application 


§ 25 

of the rule of nonliability for injuries to trespass¬ 
ers in a case where the trespass involved no ap¬ 
parent infringement of any rights of the person 
sought to be charged. 

§ 25. Willful or Wanton Injury 

There may be liability for injury to a trespasser 
where the injury is willfully, wantonly, maliciously, or 
intentionally inflicted. 

There may be liability for injury to a trespasser 
resulting from dangerous artificial conditions of the 
premises^® or the act of the owner or person in 
charge thereof^^ where such injury was willfully^^ 
or wantonly inflicted,or where such injury was 


42. Pa.—Irwin Saving's & Trust Co. 
V. Pennsylvania R. Co., 37 A.2d 
432, 349 Pa. 278—Reichvalder v. 
Borough of Taylor, 185 A. 270, 322 
Pa. 72. 

45 C.J. p 787 note 42. 

43. Pa.—Irwin Savings & Trust Co. 
v. Pennsylvania R. Co., 37 A.2d 
432, 349 Pa. 278—Reichvalder v. 
Borough of Taylor, 185 A. 270, 322 
Pa. 72. 

45 C.J. P 787 note 43. 

44. Pa.—Irwin Savings & Trust Co. 
V. Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278—Reichvalder v. Bor¬ 
ough of Taylor, 185 A. 270, 322 Pa. 
72. 

45 C.J. p 787 note 44. 

45- Pa.—Irwin Savings & Trust Co. 
V. Pennsylvania R. Co., 37 A. 432, 
349 Pa. 278—Reichvalder v. Bor¬ 
ough of Taylor, 185 A. 270, 322 Pa. 
72. 

46 C.J. p 787 note 45. 

46. Cal,—Corpus Juris q.uoted in 
Hamakawa v. Crescent Wharf & 
Warehouse Co., 50 P.2d 803, 805, 4 
Cal.2d 499. 

K.J.—Corpus Juris quoted in Sohn v, 
Katz, 169 A, 838, 839, 112 N.JXaw 
106. 

R.I.—Roe V. Narragansett Electric 
Co., 166 A. 695, 53 R.I. 342. 

45 C.J. p 787 note 46. 

Lessee 

Mass.—Haskins v. Grybko, 17 N.E. 
2d 146, 301 Mass. 322. 

47. Ky.—Louisville Trust Co. v. 
Horn, 273 S.W. 549, 209 Ky. 827. 

45 C.J. p 787 note 46 [a]. 

Business invitee 

Cal.—Kirkpatrick v. Damianakes, 59 
P.2d 556, 15 Cal.App.2d 446. 

Mass.—Mikaelian v. Palaza, 15 N.E. 
2d 480, 300 Mass. 354. 

48. Mont.—McLaughlin v. Bardsen, 
145 P. 954, 50 Mont, 177. 

48. Mass.—Prondecka v. Turners 
Palls Power, etc., Co., 134 N.E. 352, 
241 Mass. 100. 

45 C.J. p 787 note 48. 

Injury to trespasser from electric 
wires see Electricity § 43. 


Questioning* nature of defendant’s 
possession 

Where plaintiff’s minor child, who 
was burned when blowtorch became 
detached from hose, was on premis¬ 
es as a trespasser, plaintiff was with¬ 
out standing to question nature of 
defendant’s possession of the premis¬ 
es or to contend that defendant’s po¬ 
sition with respect to child was 
changed because defendant was also 
a trespasser.—Martin v. Latex Const. 
Co., D.C.La., 60 P.Supp. 424. 

Trespasser on vacant lot violated 
no duty to child playing thereon, in 
bringing pipes and other equipment 
for use in laying new pipes in street. 
—Fa^ardeau v. Malden & Melrose 
Gas Light Co.. 175 N.E. 471, 275 
Mass. 196. 

50. Okl.—Shawnee v. Cheek, 137 P. 
724, 41 Okl. 227. 51 L.R.A.,N.S., 672, 
Ann.Cas.l91-5C 290. 

51. U.S.—Cleveland, etc., R. Co. v. 
Tartt, Ill., 64 P. 823, 826, 12 C.C.A. 
625. 

45 C.J. p 751 note 54. 

52. Ga.—Georgia Power Co. v. 
Deese, 51 S.E.2d 724, 78 Ga.App. 
704. 

La.—Jefferson v. King, 124 So. 689, 
12 La.App, 249. 

Mass.—Haskins v. Grybko, 17 N.E.2d 
146, 301 Mass. 322—Potter v. Gil¬ 
more, 184 N.E, 373, 282 Mass. 49, 
87 A.L.R. 1462—Ciarmataro v. 
Adams, 17i6 N.E. 610, 275 Mass. 
521, 75 A.L.R. 1171. 

Mo.—Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151—^Wyatt v. Kansas City 
Terminal Ry. Co., 74 S.W.2d 61, 
229 Mo.App. 179. 

Okl.—Sinclair Prairie Oil Co. v. 
Smith, 99 P.2d 903, 186 Okl. 631 
—Shell Petroleum Corporation v. 
Beers, 91 P.2d 777, 185 Okl. 331— 
Kroger Grocery & Baiting Co. v. 
Roark, 43 P.2d 710, 171 Okl. 595. 
Va.—Thalhimer Bros. v. Casci, 168 
S.E. 433, 160 Va. 439. 

45 C.J. p 761 note 65. 
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Conditions existing* during* building 
operations 

Generally, willful, wanton, or reck¬ 
less misconduct cannot be predicated 
on conditions existing during build¬ 
ing operations rendering the prem¬ 
ises unsafe to persons whose unlaw¬ 
ful presence cannot reasonably be 
foreseen where there is no intent to 
injure.—Miknelian v. Palaza, 15 N. 
E.2d 480, 300 Mass. 354. 

IVEaiutenanca of dangerous instra- 
mentality on one’s land for ordinary 
and lawful purposes, and incident to 
its actual use in carrying on a law¬ 
ful business, does not make land- 
owner a willful tort-feasor with re¬ 
spect to a trespasser.—Williamson 
V. Norfolk & W. Ry. Co., D.C.N.C., 22 
P.Supp. 618—Riedel v. West Jersey 
8c S. R. Co., C.C.A.Pa., 177 F. 374. 

Negligence of sawmill employee, 
causing injury to trespassers by 
steam from boiler, was not willful or 
wanton.—Cannon v. Mengel & Ero. 
Co.. 8 La.App. 375. 

53. U.S.—^Wunderlich v. Franklin, 
C.C.A.Ala., 100 F.2d 164, certiorari 
denied Franklin v. Wunderlich, 59 
S.Ct. 834, 307 U.S. 631, 83 L.Ed. 
1514. 

Mass.—Haskins v. Grybko, 17 N.E.2d 
146, 301 Mass. 322—Potter v. Gil¬ 
more, 184 N.E. 373, 282 Mass. 49, 
87 A.L.R. 1462. 

45 C.J. p 751 note 56. 

What constitutes wantonness 

(1) “Wanton negligence,” as dis¬ 
tinguished from “ordinary negli¬ 
gence” as respects duty owing to 
trespasser, is characterized by a re¬ 
alization on part of tort-feasor of 
probability of injury to another and 
by reckless disregard of consequenc¬ 
es.—Frederick v. Philadelphia Rapid 
Transit Co., 10 A.2d 576, 337 Pa. 136. 

(2) One acts “wantonly” within 
rule that property owner owes tres¬ 
passer only the duty to refrain from 
willful, wanton, and reckless con¬ 
duct, when he inflicts injury inten¬ 
tionally or acts with complete indif¬ 
ference to consequences.—Yarbrough 
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maliciously,^'* or intentionally^^ inflicted, or where 
the person sought to be charged has been guilty 
of negligence so gross as to warrant an inference 
of a disregard of consequences or willingness to in¬ 
flict the injury. 56 

Acts of omission as well as of commission may 
sufflce to show that reckless disregard of the lives 
or safety of others which will impose liability for 
injury to a trespasser on the ground that it was 
wanton.s^ Ill will is not a necessary element of 
wanton conduct,but, where the act complained of 
which caused the injury indicates a reckless disre¬ 
gard of the life or property of others, it is not es¬ 
sential that actual knowledge of the presence of 
specific persons or property be shown in fixing lia¬ 
bility; it is only the knowledge of the probability 
of the presence of persons who might be injured 
which becomes pertinent to characterize the act^^ 
It has been considered that the fact that the person 
sought to be charged might reasonably have antici¬ 
pated a possible injury to a trespasser as a result 
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of his acts is not a proper matter for consideration 
in determining the question of willfulness. ^0 

§ 26. - Spring Guns, Traps, and Pitfalls 

The owner or person in charge of premises Is guilty of 
wrongful conduct where he places or maintains thereon 
anything, such as spring guns, traps, and pitfalls, which 
are designed to injure persons who may enter on the 
premises. 

The owner or person in charge of premises is 
guilty of wrongful conduct where he places or main¬ 
tains thereon anything which is designed to injure 
persons who may enter on the premises,^! and 
hence, is liable to a trespasser who is injured by a 
concealed spring gun^^ or hidden trap intentionally 
put out,and of which no warning or other notice 
is given.^^ 

In order to impose liability for injury resulting 
from something which may properly be regarded as 
a trap or pitfall it is not essential that there should 
be an actual intent to inflict injury,jf 


V. Potter, 207 S.W.2d 588, 185 Tenn. 
696. 

(3) It is not “wanton neg'lig’ence'’ 
to fail to use care to discover pres¬ 
ence of unanticipated trespasser, but 
it is “wanton neg-Jigence" to fail to 
use ordinary and reasonable care to 
avoid injury to trespasser after his 
presence has been ascertained.— 
Frederick v. Philadelphia Rapid 
Transit Co., supra. 

(4) Wanton negligence generally 
see supra § 9. 

54. Tenn.—Yarbrough v. Potter, 207 
S.W.2d 588, 185 Tenn. 696. 

45 C.J. p 751 note 57. 

55. Mass.—Haskins v. Grybko, 17 N. 
E.2d 146, 301 Mass. 322. 

Tenn.—Yarbrough v. Potter, 207 S. 

W.2d 588, 185 Tenn. 69i8. 

45 C.J. P 751 note 58. 

56. Mass.—Haskins v. Grybko, 17 N. 
E.2d 146, 301 Mass. 322—Potter v. 
Gilmore, 184 N.E. 373, 282 Mass. 
49, 87 A.L.R. 1462. 

45 C.J. p 751 note 59. 

57. Okl.—Blaylock v. Malernee, 92 
P.2d 357, 185 Okl. 381. 

45 C.J. p 751 note 60. 

Restatement of l^aw of Torts 

The Restatement, Torts, § 500 pro¬ 
vides that an actor’s conduct is in 
reckless disregard of safety of an¬ 
other where he intentionally does an 
act or fails to do an act which it is 
his duty to the other to do, knowing 
or having reason to know of facts 
which would lead reasonable man to 
realize that his conduct not only cre¬ 
ates unreasonable risk of bodily 
harm to the other but also involves 
high degree of probability that sub¬ 
stantial harm will result to him.— 


Maksimshuk v- Union Collieries Co., 
193 A. 669, 128 Pa.Super. 86. 

58. Ill.—McDaniels v. Terminal R. 
Ass’n of St. Louis, 23 N‘.E.2d 785, 
302 IlLApp. 332. 

59. Ill.—McDaniels v. Terminal R. 
Ass’n of St. Louis, 23 N.E.2d 785, 
302 Ill.App. 332—Bremer v. L. E. & 
W. R. Co., 234 Ill.App. 105, affirmed 
148 K.E. 862, 318 Ill. 11, 41 A.L.R. 
1345. 

60. H.J.—^Hoberg v. Collins, 78 A. 
166, 80 N.J.Law 425, 31 L.R.A.,N.S., 
1064. 

45 C.J. p 751 note 61. 

61. U.S.—^Nimetz v. Shell Oil Co., D. 
C.D.C., 74 P.Supp. 1. 

Cal.—Blaylock v. Coates, 113 P.2d 
256, 44 Cal.App.2d 850. 

Ga.—Leach v. Inman, 12 S.E.2d 103, 
63 Ga.App. 790—Central of Georgia 
Ry. Co. V. Ledbetter, 168 S.E. 81, 46 
Ga.App. 500—Wilder v. Gardner, 
147 S.E. 911, 39 Ga.App. 608. 

Mo.—Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151—^Wyatt v. Kansas City 
Terminal Ry. Co., 74 S.W.2d 61, 
229 Mo.App. 179. 

N.Y.—Mendelowitz v. Neisner, 179 N. 
B. 378, 258 N.Y. 181—Donohue v. 
Erie County Sav. Bank, 15 N.T.S. 
2d 689, 258 App.Div. 1, reversed on 
other grounds 32 N.E.2d 777, 285 
N.Y. 24, reargument denied 34 N. 
E.2d 904, 285 N.Y. 744—Gallagher 
V. Pordham & Loring Corporation, 
13 N.Y.S.2d 322. 

45 C.J. p 751 note 62. 

Attractive nuisance doctrine see in¬ 
fra §§ 29 (l)-29 (15). 

Spring guns, traps, and pitfalls: 
Generally see infra § 83. 

Liability in trespass for setting 

448 


traps or spring guns see the C.J. 
S. title Trespass § 35, also 63 C. 
J. p 939 notes 92-95. 

Doctrine of “trap” or “pitfall’* is 
rested on theory that owner expected 
trespasser and prepared an injury. 
U.S.—United Zinc, etc., Co. v. Britt, 
Mo., 42 S.Ct. 299, 258 U.S. 268, 66 
L.Ed. 615. 

Ala.—Moseley v. Alabama Power Co., 
21 So.2d 305, 246 Ala. 416. 

62. Ga.—Corpus Juris cited in 

Wilder v. Gardner, 147 S.E. 911, 39 
Ga.App. 608. 

Mo.—Blavatt v. Union Electric Light 
& Power Co., 7l S.W.2d 736, 336 
Mo. 151. 

Or.—Weis v. Allen, 35 P.2d 478, 147 
Or. 670. 

45 C.J. p 752 note 63. 

Dxcuse for setting spring gun 
Where property owner sets spring 
gun, discharge of which he must 
have known would inflict serious 
bodily injury, its discharge could 
only be justified by conditions exist¬ 
ing at that time, and, if they were 
such as would not have excused him 
if he were present and actually fired 
gun, they would not excuse him if 
fired in his absence.—^Weis v. Allen, 
supra. 

63. Tex.—Phelps v. Hamlett, Civ. 
App., 207 S.W. 425. 

45 C.J. p 752 note 64. 

64. Ga.—^Wilder v. Gardner, 147 S. 
E. 911, 39 Ga.App. 608. 

45 C.J. p 752 notes 63, 64. 

65. Mass.—Romana v. Boston El. R 
Co., 116 N.E. 218, 226 Mass. 632. 

Mont.—McLaughlin v. Bardsen, 145 
P. 954, 50 Mont. 177. 
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thing of this nature is put out or permitted under 
such circumstances as to indicate a reckless disre¬ 
gard of the safety of persons, although they may be 
trespassers, whose presence may reasonably be an¬ 
ticipated, and thus amount to wantonness, there is 
liability for a resulting injury.^® The liability of 
the owner in such cases depends on the circum¬ 
stances surrounding the maintenance of the trap, the 
extent of the danger involved, and the comparative 
ease or difficulty of preventing the danger without 
disturbing or impairing the usefulness of the thing 
which is claimed to be a trap or pitfall. 

It has been considered, however, that a property 
owner may lawfully place a spring gun in his in¬ 
closed premises as a means of preventing depreda¬ 
tions thereon and is not liable for injuries to a tres¬ 


§ 27 

passer w;ho, entering the premises for an unlawful 
purpose, is injured thereby but it has also been 
held that the setting of spring guns in open fields 
or outhouses, not within the privilege of the domi¬ 
cile, without notice is unjustified.^® 

§ 27. Infant Trespassers 

a. In general 

b. Driving off infant trespassers 
a. In G-eneral 

As a general rule no duty exists toward infant tres¬ 
passers except to refrain from willfully or wantonly in¬ 
juring them. 

An infant may be a trespasser70 on personal prop¬ 
erty as well as on land,7t and subject to the conse- 


66. Mont.—McLaughlin v, Bardsen, 
supra. 

45 C.J. p 752 note 67. 

67. Cal.—Blaylock v. Coates, 113 P. 
2d 256, 44 Cal.App.2d 850. 

liawful use of land 

Landowner is not chargeable with 
setting trap for one by permitting 
element of danger to arise in lawful 
use of land at place to which he nei¬ 
ther invites nor expects person to 
go.—Susquehanna Power Co. v. Jeff- 
ress. 150 A. 788, 159 Md. 466, 7l A. 
L.R. 1198. 

68. Ala.—Scheuerman v. Scharfen- 
berg, 50 So. 335, 163 Ala. 337, 136 
Am.S.R. 74, 24 L.R.A.,N.S., 369, 19 
Ann.Cas. 937. 

45 C.J. p 752 note 68. 

69. Colo.—Starkey v. Dameron, 21 
P.2d 1112, 22 P.2d 640, 92 Colo. 420. 

70. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37. 
247 Ala. 503—Moseley v. Alabama 
Power Co.. 21 So.2d 305, 246 Ala. 
416—Pollard v. McGreggors, 195 So. 
736, 239 Ala. 467—Luallen v. Wood- 
stock Iron & Steel Corporation, 184 
So. 182, 236 Ala. 621—^Ford v. 
Planters’ Chemical & Oil Co., 126 
So. 866, 220 Ala. 669. 

Cal.—Demmer v. City of Eureka, 178 
P.2d 472, 78 Cal.App.2d 708. 

Ill.—Rokicki v. Polish Nat. Alliance 
of U. S. of North America, 41 N.E. 
'2d 300, 314 Ill.App. 380. 

Mass.—Mikaelian v. Palaza, IS N.E. 

2d 480, 300 Mass. 354. 

Tenn.—Kelley v. Tennessee Electric 
Power Co., 7 Tenn.App. 655. 

Tex.—Gotcher v. City of Farmers- 
ville, Civ.App.. 139 S,W.2d 36.1, af¬ 
firmed 151 S.W.2d 565, 137 Tex. 12. 
45 C.J. p 754 note 81. 

Boy who had heen warned not to 
trespass on property adjacent to an 
alley was a trespasser when in 
searching for a baseball he stepped 
on loose stone in wall which was on 
level with the alley and fell eighteen 
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feet.—Pravlik v. City Deposit Bank & 
Trust Co., 34 A.2d 510. 348 Pa. 508. 

Child who strolls on private prem¬ 
ises to play without permission or 
consent of owner or person in charge 
is a trespasser.—Rowland v. Byrd, 
195 S.E. 458. 57 Ga.App. 390. 

Infant playing on public property 

Ten-year-old boy. who was buried 
in a cave-in when playing at the toot 
of an excavation made by contractors 
for purpose of obtaining material for 
repair of public street, was not a 
trespasser where place at which the 
accident happened was on public 
property belonging to county, un¬ 
fenced. open to the street, with no 
trespass signs posted, and on which 
children had been in the habit of 
playing for years.—Pate v. Parker, 
177 P.2d 250, 180 Or. 330. 

lufant playing on sidewalk 

In determining right of infant to 
recover for injuries sustained from 
fall from a movable stairway which 
was part of a fire escape on the front 
of defendant's premises, where the 
stairway was resting on the_ sidewalk 
where children had a right to play, 
and infant ascended about half way 
up the stairway when the stairway 
raised and infant fell to street, the 
infant could not be regarded as a 
trespasser.—Harkins v. East New 
York Sav. Bank, 22 N.Y.S.2d 905, 260 
App.Div. 394, 

Seveu-year-old boy who broke, down 
fence at rear of yard of premises in 
which he lived and frequently played 
in adjoining vacant lot was a tres¬ 
passer.—Gallagher v. Fordham & 
Loring Corporation, 13 N.Y.S.2d 322. 
Bffect of invitation or license 

(1) Where owner invites or allures 
child to come on premises, he cannot 
treat him as a trespasser.—Rapczyn- 
skl V. W. T. Cowan, Inc., 10 A.2d 810, 
138 Pa.Super. 392. 

(2) Children knowingly permitted 
for several years to play in uninclos- 
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ed place were invitees or licensees, 
and not trespassers. 

Pa.—Rapczynski v. W. T. Cowan, 

Inc., supra, 

W.Va.—Wellman v. Fordson Coal Co., 

143 S.E. 160. 105 W.Va. 463. 

(3) If defendant's reservoir was 
accessible to public so that boys were 
impliedly invited to use it, boys who 
drowned in reservoir were not tres¬ 
passers.—Dornick v. Wierton Coal 
Co., 167 A. 617, 109 Pa.Super. 400, 
followed in Di Concilio v. Wierton 
Coal Co., 167 A. 619, 109 Pa.Super. 
405. 

(4) A child, who was burned when 
blowtorch became detached from 
hose when on premises at request of 
defendant's employee to bring him 
some water, was a trespasser where 
it appeared that request was for em¬ 
ployee's own convenience and there 
was nothing to establish any author¬ 
ity in employee to engage child's 
services for such purpose.—Martin 
V. Latex Const. Co., D.C.La., 60 P. 
Supp. 424. 

(5) Where a child is lawfully on a 
part of the premises by invitation, 
but enters an area inclosed by a gate 
without permission, he becomes a 
trespasser on the inclosed area. It 
must be assumed in such case that 
the gate represents the purpose of 
indicating privacy of what is beyond 
it.—Fullerton v. Conan, 197 P.2d 59, 
87 Cal.App.2d 354. 

(6) Other cases see 45 C.J. p 764 
note 87 [bj. 

(7) Children as invitees generally 
see infra § 62. 

(8) Children as licensees generally 
see infra §§ 39-41, 

71. Md.—State, to Use of Alston v. 

Baltimore Fidelity Warehouse Co., 

4 A.2d 739, 176 Md. 341. 

Pa.—Rapczynski v. W. T. Cowan, 

Inc., 10 A.2d 810, 138 Pa.Super. 392. 
45 C,J. p 727 note 79 [a]. 
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quences of his trespass,^2 although he is of tender 
years'^3 and too young to be chargeable with con¬ 
tributory negligence.74 and even though in com¬ 
mitting the act constituting the trespass he is act¬ 
ing under the direction of an adult having authority 
over him.'^S 

The docrine of nonliability for injuries to tres¬ 
passers, as considered supra § 24 a, applies to infant 
trespassers,*^® except in so far as liability may be 
imposed under the attractive nuisance doctrine as 
discussed infra §§ 29(1)-29(15), or, as considered 


infra § 28, except to the extent that liability may be 
imposed on a possessor of land who maintains on 
his premises something dangerous to children and 
so exposed that there is a likelihood that they will 
come in contact with it and be injured. 

The general rule is that no different or higher 
duty exists with respect to an infant trespasser than 
would exist in the case of an adult trespasser,*77 
so that ordinarily there is no duty toward an in¬ 
fant trespasser except to refrain from willful or 
wanton injury.78 Accordingly, it has been held that 


(Child who climhed over stone wall 
to reach raft moored in public wa¬ 
ters as against owner of raft was a 
trespasser.—State, to Use of Alston 
V. Baltimore Fidelity Warehouse Co., 
4 A.2d 739, 176 Md. 341. 

72. Ohio.—Provo v. Toledo Trust 
Co.. 19 N.E.2d 520, 60 Ohio App. 82 
—Miller v. Suburban Power Co., 
179 N.E. 202, 41 Ohio App. 70. 

S.O.—Bannister v. F. W. Poe Mfg-. 

Go., 160 S.E. 138, 162 S-C. 1. 

45 C.J. p 754 note 82. 

73. N.J.—Kaproli v. Central R. of 
New Jersey, 143 A. 343, 105 N.J. 
Law 225, 60 A.L.R. 1430—Harring-- 
ton V. Greidanus, 160 A. 652, 10 
N.J.Misc. 710. 

Tenn.—Ray v. Hutchison, 68 S.W.2d 
948, 17 Tenn.App. 477. 

45 C.J. p 754 note 83. 

Pact that Tboy was five years old 
did not change his status as a tres¬ 
passer.—Rahe v. Pidelity-Philadel- 
phia Trust Co., 178 A. 467, 318 Pa* 
376. 

Pact that Tboy was hetwecxi five and 
six years old would not prevent his 
being a trespasser.—Maksimshuk v. 
Union Collieries Co., 193 A. 669, 12S 
Pa.Super. 86. 

Subnormal child 

Owner of raft moored in public wa¬ 
ters, who had no knowledge that 
child who climbed over stone wall to 
reach raft was subnormal, was jus¬ 
tified in acting as it would be enti¬ 
tled to act on assumption that child 
was normally constituted, as respects 
raft owner's liability for child's 
death by drowning.—State, to Use of 
Alston V. Baltimore Fidelity Ware¬ 
house Co., 4 A.2d 739, 176 Md. 341. 

74. Pa.—Hojecki v. Philadelphia & 
R. Ry. Co., 129 A. 327, 283 Pa. 444. 

45 C.J. p 7'54 note 84. 

Contributory negligence of children 
see infra §§ 144-149. 

75. N.D.—O’Leary v. Brooks El. Co-, 
75 N.W. 9,19, 7 N.D. '554, 41 L.R.A. 
677. 

45 C.J. p 754 note 87 [b]. 

76. U.S.—Dutton v. Alligator Co., D. 
C.Mo., 25 F.Supp. 736, affirmed, C.C. 
A., Alligator Co. v. Dutton, 109 P.2d 
900. 

Ariz.—^Holbrook Light & Power Co. 


V. Gordon, 148 P.2d 360. 61 Ariz. 
256. 

Fla.—Johnson v. Wood, 21 So.2d '353, 
155 Fla. 753. 

Ky.—Gray v. Golden, 192 S.W.2d 371, 
301 Ky. 477. 

Ohio.—Miller v. Suburban Power Co., 
179 N.E. 202, 41 Ohio App. 70. 

45 C.J. p 7'54 note 87. 

Care required as to children general¬ 
ly see supra § 12. 

77. Ariz.—Salt River Valley Water 
Users' Ass’n v. Compton, 11 P.2d 
83 9, 40 Ariz. 282. 

Ky.—Gray v. Golden. 192 S.W.2d 371, 
301 Ky. 477—Jones v. L. & N. R. 
Co., 179 S.W.2d 874, 297 Ky. 197. 
152 A.L.R. 1259—Ice Delivery Co. 
V. Thomas, 160 S.W.2d 605, 290 Ky. 
230—Meredith v. Fehr, 90 S.W.2d 
1021, 262 Ky. 648—Young’s Adm'r 
V. Mahan-Jellico Coal Co., 67 S.W. 
'2d 42, 252 Ky. 316—Commonwealth 
V. Henderson’s Guardian, 53 S.W. 
2d 694, 24-5 Ky. 328. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740. 

Pa.—Bubel v. Lehigh Nav. Coal Co., 
Com.Pl., 7 Sch.Reg. 23. 

Tex.—Corpus Juris cited in West¬ 
brook v. Texas P. Ry. Co., Civ. 
App.. 203 S.W.2d 279, .284, refused 
no reversible error. 

45 C.J. p 755 note 89. 

Infants have no greater right to 
go on land of others than adults, and 
mere fact that they are infants ini- 
poses no duty on landowners to ex¬ 
pect them and to prepare for their 
safety. 

U.S.—^United Zinc, etc., Co. v. Britt, 
Mo., 42 S.Ct. 299, 258 U.S. 268, 275, 
66 L.Ed, 615. 

Pa.—;Rapczynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 
392. 

Tenn.—^Ellis v. Arkin Exterminating 
Co., 143 S.W.2d 108, 24 Tenn.App. 
279. 

Tender age ordinarily does not 
raise duty where none otherwise 
exists. 

Cal.—^Wilson v. City of Long Beach, 
162 P..2d 658, 71 Cal.App.2d 235, 
rehearing denied 163 P.2d. 501, 71 
Cal.App.2d 235. 

Pa.—Gourley v. City of Pittsburgh, 
44 A.2d 270, 353 Pa. 112—Powell 
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V. Ligon, ‘5 A.2d 373, 334 Pa. 250 
—Fitzpatrick v. Penfield, 109 A. 
653, 267 Pa. 564—Krepcho v. City 
of Erie, 21 A.2d 461, 145 Pa.Super. 
417—Riebel v. Land Title Bank & 
Trust Co., 17 A.2d 742, 143 Pa. 
Super. 136—Pietros v. Hecla Coal 
& Coke Co., 180 A. 1,19, 118 Pa.Su¬ 
per. 453. 

78. U.S.—Martin v. Latex Const. Co., 
D.C.La., 50 F.Supp. 424. 

Ariz.—Holbrook Light & Power Co., 
148 P.2d 360, 61 Ariz. 256. 

Cal.—Lambert v. Western Pac. R. 
Co., 26 P.2d 824, 135 Cal.App. 81. 

Ga.—Atlantic Coast Line R. Co. v. 
O'Neal, 178 S.E. 451. 180 Ga. 153, 
conformed to 179 S.E. 655, 51 Ga. 
App. 100. 

Ill-—Peers v. Pierre, 83 N.B.2d 20, 
336 Ill.App. 134. 

Iowa.—Harriman v. Incorporated 
Town of Afton, 281 N.W. 183, 225 
Iowa 659. 

La.—Buchanan v. Chicago, R. I. & 
P. Ry. Co., 119 So. 703, 9 La.App. 
424. 

Md.—State, to Use of Alston v. Bal¬ 
timore Fidelity Warehouse Co., 4 
A.2d 739, 176 Md. 341. 

Mass.—Mikaelian v. Palaza, 15 N.E. 
2d 480, 300 Mass. 354—Falardeau v. 
Malden & Melrose Gas Light Co., 
,175 N.E. 471, 275 Mass. 196—Anter- 
noitz V. New York, N. H. & H. R. 
Co., 79 N.E. 789, 193 Mass. 542. 

Mich.—Holland v. Wisconsin Michi¬ 
gan Power Co., 296 N.W. 833, 296 
Mich. 668. 

N.J.—Kaproli v. Central R. of New 
Jersey, 143 A. 343. 105 N.J.Law 225, 
‘60 A.L.R. 1430—Harrington v. Grei¬ 
danus, 160 A, 652. 10 N.J.Misc. 710. 

N.T.—Morse v. Buffalo Tank Corpo¬ 
ration, 19 N.E.2d 981, 280 N.Y. HO 
—Zaia V. Lalex Realty Corporation, 
25 N.T.S.2d 183, 261 App.Div. 843, 
affirmed 39 N.E.2d 300, 287 N.Y. 689 
—Keenan v. Lawyers Mortg. Co., 

6 N.Y.S.2d 18, 254 App.Div. 348, 
affirmed 19 N.E.2d 925, 280 N.Y. 525 
—Counias v. Thomas, 285 N.Y.S. 
906, 247 App.Div. 117, motion 

granted 4 N.E.2d 821, 272 N.Y. 597 
—Ireland v. Complete Machinery 
& Equipment Co., 21 N.Y.S.2d 430, 
174 Misc. 91—Gallagher v. Ford- 
ham & Loring Corporation, 13 N.T. 
S.2d 322. 
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ordinarily there is no duty to anticipate the pres¬ 
ence of infant trespassers,*^^ to keep a lookout for 
them,so to guard against their intrusion,St or to keep 
property in such safe, proper, or particular condi¬ 
tion as not to endanger them if they trespass there- 
on.S2 Infant trespassers ordinarily take the prem¬ 
ises as they find them.ss Also there is no duty or¬ 
dinarily to warn them of danger,®^ or actively to 


care for them, 85 especially where there is nothing 
about the premises which is attractive to children.®^ 

Under ordinary circumstances, liability has been 
denied where the injury sustained by an infant tres¬ 
passer has resulted from the existence or presence 
on the premises of various conditions, objects, or 
structures,87 such as broken bottles,8® buildings in 
a state of disrepair,89 defective gratings covering 


Oliio.—Sharp Realty Co. v. Forsha, 
171 N.E. 598. 122 Ohio St. 368. 

Or.—Carr v. Oregon-Washin^on R. & 
Nav. Co.. 261 P. 899, 123 Or. 259, 60 
A.L.R. 1434. 

Pa.—Gourley v. City of Pittsburgh, 
44 A.2d 270, 3-53 Pa. 112—Pravlik v. 
City Deposit Bank & Trust Co.. 
34 A.2d 510, 348 Pa. 608—^Prokop 

V. Becker, 29 A.2d 23, 345 Pa. 607 
—Powell V, Ligon, 5 A.2d 373, 334 
Pa. 250—De Carlo v. Margolis, 182 
A. 381, 320 Pa. 500—Krepcho v. 
City of Erie, 21 A.2d 461, 145 Pa. 
Super, 417—Riebel v. Land Title 
Bank & Trust Co., 17 A.2d 742, 
1*43 Pa.Super. 136—Rapczynski v. 

W. T. Cowan, Inc., 10 A.2d 810, 138 
Pa.Super. 392—Maksimshuk v. Un¬ 
ion Collieries Co., 193 A. 669, 128 
Pa.Super. 86—Pietros v. Hecla Coal 
& Coke Co., 180 A. 119, 118 Pa.Su- 
jier. 453—Dornick v. Wierton Coal 
Co., 167 A. 617, 109 Pa.Super. 400. 
followed in Di Concilio v. Wierton 
Coal Co., 167 A. 619. 109 Pa.Super. , 
405—Bubel v. Lehigh Nav. Coal Co., I 
Com.PL, 7 Sch.Reg. 23. 

Tenn.—Ellis v. Orkin Exterminating 
Co.. 143 S.W.2d 108, 24 Tenn.App. 
279. 

Tex.—Mayes v. West Texas Utilities 
Co., Civ.App., 148 S.W.2d 950, error 
dismissed, judgment correct. 

Vt. —Chicoine v. James E. Cashman, 
Inc., 183 A. 487, 108 Vt. 133. 

Wash.—Deffland v, Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
;2d 891. 

W.Va.—Adams v. Virginian Gasoline 
& Oil Co., 156 S,E. 63, 109 W.Va. 
631. 

45 C.J. p 756 note 90. 

Besponsibility lies witli parent or 
legal custodian of the child rather 
than with proprietor of premises.— 
Wilson V. City of Long Beach, 162 
P..2d 658, 71 Cal.App.2d 235. rehear¬ 
ing denied 0.63 P.2d 501, 71 Cal.App.2d 
23‘5. 

Pailure to repair premises not a 
willful and wanton act.—Rowland v. 
Byrd. 195 S.E. 458, 57 Ga.App. 390. 

79. U.S.—^Dutton v. Alligator Co., 
D.C.Mo., 25 F.Supp. 736, affirmed, 
C.C.A., Alligator Co. v. Dutton, 109 
F.2d 900. 

Conn.—^Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Ga.—Cook V. Southern Ry. Co., 187 
S.E. 274, 53 Ga.App. 723. 

45 C.J. p 756 note 91* 


Duty to anticipate presence of tres¬ 
passers generally see supra § 24 f. 

80. N.Y.—Ostrander v. Armour, 161 
N.Y.S. 961, 176 App.Div. 152. 

45 C.J. p 756 note 92. 

Duty to keep lookout for trespassers 
generally see supra § 24 g. 

81. Mo.—Kowertz v. Dible, App., 27 
S.W.,2d 61. 

Pa.—Simon v. Hudson Coal Co., 38 
A.2d 259, 350 Pa. 82. 

45 C.J. p 756 note 93. 

Duty to guard against intrusion of 
trespassers generally see supra § 
24 g. 

82. U.S.—Bridges v. Dahl, C.C.A. 

Mich., 108 F.2d 228—Standard 

Steel Works Co. v. Chicago, A. & 

E. R. Co., D.C.Ill., 29 F.Supp. 297. 
Conn.—^Wolfe v. Rehbein, 193 A. 608, 

123 Conn. 110. 

D.C.—Best V. District of Columbia, 66 

F. 2d 797, 62 App.D.C. 271, reversed 
on other grounds 54 S.Ct. 487, 291 

U. S. 411, 78 L.Ed. 882. 

Ga.—Rowland v. Byrd, 195 S.E. 458, 
67 Ga.App. 390. 

Ill.—Rokicki v. Polish Nat. Alliance 
of U, S. of North America, 41 N.E. 
2d 300, 314 Ill.App. 380—Matijevich 

V. Dolese & Shepard Co., 261 Ill. 
App. 498. 

Mich.—Peck v. A-domatis, 239 N.W. 
278, 256 Mich, 207. 

N.Y.—Keenan v. Lawyers Mortg. Co., 
'5 N.Y.S.2d 18. 254 App.Div. 348. 
affirmed 19 N.E.2d 925, 280 N.Y. 
625—Gallagher v. Fordham & Lor- 
ing Corporation, 13 N.Y.S.2d 322. 
Ohio.—^ICucia v. National Tube Co., 
155 N.E. 171, 23 Ohio App. 453. 

Pa.—Gourley v. City of Pittsburgh, 
44 A.2d 270, 353 Pa. 112—Powell v. 
Ligon, 5 A.2d 373, 334 Pa. 250— 
Krepcho v. City of Erie, 21 A.2d 
461, 145 Pa.Super. 417—Riebel v. 
Land Title Bank & Trust Co., 17 A. 
,2d 742, 143 Pa.Super. 136—Pietros 
V. Hecla Coal & Coke Co., 180 A. 
119, 118 Pa.Super. 453—Lehr v. 
Myers, Com.Pl., 54 York Co. 203. 
Tenn.—Ellis v. Orkin Exterminating 
Co., 143 S.W.2d 108, 24 Tenn.App. 
'279. 

Vt.—Chicoine v. James B. Cashman, 
Inc., 183 A. 487, 108 Vt. 133. 

45 C.J. p 756 note 94. 

General rule as to condition of prop¬ 
erty with respect to trespassers see 
' supra § 24 c. 

83. Md.—State, to Use of Alston v. 
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Baltimore Fidelity Warehouse Co., 
4 A.2d 739, 176 Md. 341. 

Tenn.—Ellis v. Orkin Exterminating 
Co., 143 S.W.2d 108, 24 Tenn.App. 
279. 

Pact that children generally play 

at a place does not relieve them of 
the assumption of risk Incident to 
their trespassing onto premises.— 
Gotcher v. City of Parmersville, Civ. 
App., 139 S.W.2d 361, affirmed 151 S. 

W.2d 565, 137 Tex. 12. 

84. N.H.—Buch v. Amory Mfg. Co., 
44 A. 809, 69. N.H. 257. 76 Am.S.R. 
163. 

45 C.J. p 757 note 95. 

Duty to warn trespassers of danger 
generally see supra § 24 g. 

B'ffect of warning 

An owner or possessor of land Is 
not liable for injury to trespassing 
children under ordinary circumstanc¬ 
es where he has warned them against 
trespassing or has driven them from 
the premises. 

N.Y.—Powers v. Owego Bridge Co., 89 
N.Y.S, 1030. 97 App.Div. 477. 

Tex.—Missouri, etc., R. Co. v. Ed¬ 
wards, 36 S.W. 430, 90 Tex. 65. 32 
L.R.A. 825. 

85. Okl.—Dennis v. Spillers, 185 P. 
2d 465, 199 Okl. 311. 

Pa.—^Walsh v. Pittsburgh R. Co„ 70 
A. 828, 221 Pa. 463, 32 L.R,A.,N.S.. 
559. 

86. S.C.—Sexton v. Noll Constr. Co., 
95 S.E. 129, 108 S.C. 516, 622. 

45 C.J. p 757 note 97. 

Effect of presence of something at¬ 
tractive to children see infra §§ 28, 
29 (4). 

87. Or.—Carr v. Oregon-Washington 
R. & Nav. Co., 261 P. 899, 123 Or. 
259, 60 A.L.R. 1434. 

45 C.J. p 754 note 87 [c]-[ej, [g], 
[h]. 

Pall into unguarded building founda¬ 
tion 

N.Y.—Olsen v. Fennia Realty Co., 
159 N.E. 684, 246 N.Y. 641. 

Barge unfastened cylindrical gaso¬ 
line tanks 

Ohio.—Patton v. Standard Oil Co., 
App., 67 N.E.2d 71, 

88. N.Y.—^Ferruggia v. Dot Mort 
Holding Co., 75 N.Y,S.2d 130, 190. 
Misc. 690. 

89. Ga.—Rowland v. Byrd, 195 S.E. 
468, 57 Ga.App. 390. 
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areaways,®^ elevator shafts, escalators,^2 excava¬ 
tions, fires,piles of materials,ponds, pools of 
water, or streams,^® reservoirs,^^ cesspools,mill 
races,or wells.^ 

In some cases, however, there are expressions to 
the effect that very young children cannot be tres- 
passers^ or that the rule regarding trespassers has 
no application where children of immature years are 
concerned.^ A child without discretion, although a 
trespasser, occupies a legal attitude similar to that 
of an adult who is not a trespasser^ When the in¬ 
fant is where he has a right to be and the trespass 
is technical, recovery is not barred by the trespass.® 


b. Driving Off Infant Trespassers 

The owner or person in charge of premises may re¬ 
quire infant trespassers to leave, and, in the absence of 
improper conduct, he is not liabie for injuries which they 
sustain in attempting to leave the property. 

The owner or person in charge of premises has 
a right to require infant trespassers to leave,® and 
in the absence of any improper conduct toward such 
trespassers,'^ is not liable for injuries which they 
sustain in attempting to leave the property.^ On the 
other hand, liability may result from failure to use, 
in expelling an infant trespasser, such care to avoid 
injuring him as a reasonably prudent man would ex¬ 
ercise under the circumstances.^ 


Collapse of ‘bricl: wall 

Pa.—Riebel v. Land Title Bank & 
Trust Co., 17 A.2d 742, 143 Pa.Su- 
per. 136. 

DO. N.T.—Grant v. Hausman, 261 N. 
Y.S. 595, 237 App.Div. 452. 

91. Ohio.—Sharp Realty Co. v. For- 
sha, 171 N.E. 598, 122 Ohio St. 
368. 

92. Pa.—Mills v. Lit Bros., 32 A.2d 
10, 347 Pa. 174. 

93. N.Y.—Gallagher v. Fordham & 
Loring Corporation, 13 K.Y.S.2d 
322. 

Excavations as attractive nuisances 
see infra § 29 (12). 

94. Conn.—Botticelli v. Winters, 7 
A.2d 443. 125 Conn. 537. 

Pall into smoldering iire 

N.Y.—Stinnett v. Liberty Aircraft 
Products Corp., 77 N.Y.S.2d 3'57. 
273 App.Div. 909—Zaia v, Lai ex 
Realty Corporation, 25 N.Y.S.2d 
:183. 261 App.Div. 843, affirmed 39 
N.p.2d 300, 287 N.Y. -689. 

95. N.Y.—Powers v. Owego Bridg’e 
Co., 89 N.T.S. .1030, 97 App.Div. 
477. 

96. Cal,—Demmer v. City of Eureka. 
178 P.2d 472, 78 Cal.App.2d 708. 

Colo.—Phipps V. Mitze, 180 P.2d 233, 
116 Colo. 288—Denver Tramway 
Corporation v. Callahan, 150 P.2d 
798, 112 Colo. 460. 

Ga.—St. Clair v. City of Macon, 159 
S.E. 758, 43 Ga.App. 598. 

Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 65 Idaho 
543. 

La.—Peters v. Town of Ruston, App., 
167 So. 491. 

Md.—State to Use of Potter v. Long- 
eley, 158 A. 6, 161 Md. 563. 

Mo.—Kowertz v. Dible, App., 27 S.W. 
2d 61. 

N.Y.—Breeze v. City of New York, 
292 N.Y.S. 716, 249 App.Div. 856, 
affirmed 11 N.E.2d 327, 275 N.Y. 
528. 

Okl.—^Dennis v. Spillers, 186 P.2d 
46*5, 199 OkL 311. 

Pa.—Simon v. Hudson Coal Co., 3H . 
A.2d 259, 350 Pa, 82—Murdock v. , 


Pennsylvania R, Co., 27 A.2d 405, 
150 Pa.Super. 156—Pietros v. Heel a 
Coal & Coke Co., 180 A. 119, 118 Pa. 
Super. 453. 

S.C.—Bannister v. F. W. Poe Mfg. 

Co., 160 S.E. 138. 162 S.C. 1. 
W.Va.—White v. Kanawha City Co., 
34 S.E.2d 17. 127 W.Va. 566. 

4 5 C.J. p 754 note 87 [a]. 

Duty to destroy pond 

Owner of eighty-acre pasture with¬ 
in city limits, containing abandoned 
race track which had caused forma¬ 
tion of pond eighty-five by six hun¬ 
dred feet, had no duty of destroying 
pond, as regards liability for death 
of child by drowning.—Kowertz v. 
Dible, Mo.App., 27 S.W.2d 61. 
Palling into pool of hot water 
Mo.—Schmidt v. Kansas City Dis¬ 
tilling Co.. 1 S.W. 865, 2 S.W. 417, 
90 Mo. 284, 59 Am.R. 16. 

45 C.J. p 754 note 87 [f]. 

Poisoned water 

U.S.—United Zinc, etc., Co. v. Britt, 
Mo„ 42 S.Ct. 299, 258 U.S. 268, 66 
L.Ed. 615. 

45 C.J. p 746 note 83 [b]. 

Water tank 

Pa.—Dolena v, Pittsburgh Terminal 
Coal Co., 188 A. 112, 324 Pa. 228. 

97. Pa.—Dornick v. Wierton Coal 
Co., 167 A. 617, 109 Pa.Super. 400. 
followed in Di Concilio v. Wierton 
Coal Co., 167 A. 619, 109 Pa.Super. 
40'5. 

45 C.J. p 746 note 82 [a], [b]. 

98. Tex.—Gotcher v. City of Farm- 
ersville, Oiv.App., 139 S.W.2d 361, 
affirmed 151 S.W,2d 565, 137 Tex. 
12 . 

45 C.J. p 747 note 84 [a]. 

99. Or.—Riggle v. Lens, 142 P. 346, 
71 Or. 125, L.R.A.1915A 160, Ann. 
Cas.l916C 1083. 

,45 C.J. p 747 note 87 [al. 

1. Okl.—Grandfield v. Hammonds, 
227 P. 140, 100 Okl. 75. 

45 C.J. p 746 note 79 [aj. 

2. Mich.—Hoover v. Detroit, etc., R. 
Co:, 154 N.W. 94, 188 Mich. 313. 

45 C.J. p 757 notes 98, 99. 
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Child of age of seven years going 
onto defendant’s property was not 
trespasser.—Arkansas Power & Light 
Co. v. Kilpatrick, 49 S.W.2d 353, 18'5 
Ark. 678. 

3. Va.—Dennis v. Odend'Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va. 
77. 

Persons are rcan'red to use greater 
care in dealing with children of ten¬ 
der years than with older persons 
who have reached the age of discre¬ 
tion, and greater care is required to 
avoid injury to them, even when they 
are trespassers. 

U.S.—Luhman v. Hoover, C.C.A.Mich., 
100 F.2d 127. 

Ind.—Penso v. McCormick, 25 N.E. 
156, 125 Ind. 116, 9 L.R.A. 313, 
21 Am.S.R. 211—Wise v. Southern 
Indiana Gas & Electric Co., 34 N.E. 
2d 975, 109 Ind.App. 681—Drew v. 
Lett, 182 N.E. 547, 95 Ind.App. 89. 
Refraining from wanton or willful 
injury is not always full measure of 
liability for failing to protect ycung 
child from known and obvious dan¬ 
ger on premises to. which it resorted 
without permission,—Ramirez v. Chi¬ 
cago, B. & Q. R. Co., 219 N.W. 1, 116 
Neb. 740. 

4. Idaho.—Miller v. Gooding High¬ 
way Dist., 41 P.2d 625, 55 Idaho 
258. 

Ky.—Kentucky Cent. R. Co, v. Gasti- 
neau, 83 Ky. 119. 

5. Mich.—Le Due v. Detroit Edison 
Co.. 235 N.W. 832, 254 Mich. 86, 
Boys’ trespass In opening faucet 

of work cart in street and taking 
gasoline was actual, not technical.— 
Le Due V. Detroit Edison Co., supra. 

6. Pa.—^Weatherbee v. Philadelphia, 
etc., R, Co., 63 A. 367, 214 Pa. 12. 

7. Pa.—^Weatherbee v. Philadelphia, 
etc., R. Co., supra. 

45 C.J, p 7'57 note 9. 

8. Pa.—Weatherbee v. Philadelphia, 
etc., R. Co., supra. 

45 C.J. p 757 note 10. 

9. Pa.—^Welermuller v. American Ice 
Co., 89 Pa.Super. 278, 

46 C.J. p 758 note 11. 



65 C. J- S. 


NEGLIGENCE 


I 28. - Knowledge of Presence of Infant 

Trespasser 

Ordinary care must be exercised to avoid Injury to 
an Infant trespasser discovered in a position of peril, and, 
according to many authorities, when the owner knows 
or should know that children are likely to trespass on his 
land on which he maintains an Instrumentality or condi¬ 
tion which is likely to be dangerous to them, he may be 
held liable for injury resulting to them therefrom. 

The rule that one is bound to exercise ordinary 
care to avoid injury to a trespasser who is discov¬ 
ered in a position or situation of peril, as consid¬ 
ered supra § 24 i, applies with particular force to 
children of tender years.^o Knowledge of the pres¬ 
ence of an infant trespasser in a position of peril 
may impose a duty of exercising more care and vig¬ 
ilance to avoid injuring him than would be neces¬ 
sary in the case of an adult,and this duty may 


§ 28 

exist, even though the knowledge of the presence o£ 

the infant is merely constructive.^^ also, where 

one who is in charge of dangerous machinery sees 
a child of tender years intruding into a place where 
it may be endangered by such machinery, it is his 
duty to take steps for the protection of the child.^^ 

Furthermore, it has been held that one who main¬ 
tains something dangerous to children and so ex¬ 
posed that there is a likelihood of their coming in 
contact with, and being injured by, it is under a duty 
of anticipating injury to them and taking precau¬ 
tions to avoid it, notwithstanding they may be 
trespassers,^^ even though the particular thing in 
question is not attractive to children or does not 
come within the attractive nuisance doctrine,or 
the attractive nuisance doctrine is not recognized in 
the particular jurisdiction.^® When the owner 


XO. Ky .—Gray v. Golden, 192 S.W. 
2d 371. 301 Ky. 477 —Jones v. L. & 
N. R. Co., 179 S.W.2d 874. 297 Ky. 
197, 152 A.R.R. 1259—Ice Delivery 
Co. V. Thomas, 160 S.W.2d 605. 
290 Ky. 2.30—Meredith v, Fehr. 90 
S.W.2d 1021. 262 Ky, 648—Young’s 
Adm’r v. Mahan-JelHco Coal Co., 67 
S.W.2d 42. 2.=i2 Ky. 316. 

Ohio.—Sharp Realty Co. v. Forsha. 
171 N.E 598. 122 Ohio St. 368—City 
Ice & Fuel Co. v. Center, 6 N.E.2d 
680. 54 Ohio App. 116. 

W.Va.—^Corpus Juris quoted in 
Adams v. Virginian Gasoline & Oil 
Co.. 156 S.E. 63. 66, 109 W.Va. C31. 
46 C.J. p 757 note 2. p 750 note 41 [b]. 

11 . Colo.—Krause v. Watson Bros. 
Transp. Co.. 200 P,2d 387. 

45 C.J. p 757 note 3. 

Immaturity of person injured as 
bearing on question of ordinary 
care see supra § 12. 

Use of premises as playground with 
owner’s acquiescence see infra § 
40, 

12. Ind.—Cleveland, etc., R. Co. v. 
Means. 104 N.E. 785, 59 Ind.App. 
383, petition for rehearing over¬ 
ruled 108 N.E. 375. 

Pa.— Corpus Juris cited in Weimer 
V. Westmoreland Water Co., 193 A. 
665. 667, 127 Pa.Super. 201. 
Knowledge that door of buildingf was 
open 

Fact that door in rear of vacant 
brick building which was tempoJ ari- 
ly vacant had been open for some 
time and that owner had knowledge 
thereof was insufficient to charge 
owner with notice that children were 
going into building. — Rahe v. Fidel - 
Ity-Philadelphia Trust Co., 178 A. 
467, 318 Pa. 376. 

13. Tex.—Blossom Oil, etc., Co. v. 
Poteet, 136 S.W. 432, 104 Tex. 230, 
35 L..R.A..N.S., 449. 

14. U.S. — Lehman v. Hoover, C.C.A. 
Mich., 100 F.2d 127. 


Ind.—Harris v. Indiana General Serv¬ 
ice Co.. 189 N.E. 410. 206 Ind. 351— 
Ft. Wayne & Northern Indiana 
Traction Co. v. Stark, 127 N.E. 460. 
74 Ind.App. 669. 

Nev.—Corpus Juris quoted in Smith 

V. Smith-Peterson Co., 45 P.2d 785, 
789. 56 Nev. 79. 

Pa.—Costanza v. Pittsburgh Coal Co., 
119 A. 819. 276 Pa. 90. 

Tex.—Corpus Juris cited in Banker 
v. McLaughlin. 208 S.W.2d 843. 849. 
146 Tex. 434—Johns v. Fort Worth 
Power & Light Co., Civ.App., 30 S. 

W. 2d 549, 

45 C.J. p 7*57 note 6. 

Injury to children resulting from: 
Explosives see Explosives § 5 b 
(4). 

Electricity see Electricity § 43. 
“The duty must find its source in 
special circumstances in which, by 
reason of the inducement and of the 
fact that visits of children to the 
place would naturally be anticipated, 
and because of the character of the 
danger to which they would unwit¬ 
tingly be exposed, reasonable pru¬ 
dence would require that precautions 
be taken for their protection.” 

U.S.—Best V. District of Columbia, 
App.D.C.. 54 S.Ct. 487, 491, 291 U. 
S. 411, 78 L.Ed. 882. 

D.C.—Eastburn v. Levin, 113 F.2d 
176. 177, 72 App.D.C. 190. 

Basis of liability 

Landowner's reasonable anticipa¬ 
tion of harm to child is the basis of 
landowner's liability for injuries to 
child resulting from condition on 
landowner’s premises involving un¬ 
reasonable risk of serious bodily 
harm to child. — Botticelli v. Winters, 
7 A.2d 443, 125 Conn. 537. 

Accessibility 

In order to apply doctrine requir¬ 
ing owner of dangerous instrumen¬ 
tality to exercise reasonable care to 
avoid injuring trespassing child, 
whose presence Is known or reasona¬ 
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bly anticipated, danger of the instru¬ 
mentality must not only be hidden 
or latent, but instrumentality must 
be easily accessible to children and 
in a location where it is known that 
children frequently gather.—^Washa- 
baugh V. Northern Va. Const. Co., 48 
S.E.2d 276, 187 Va. 767. 

Pire in barrel 

Mere fact that landowner’s janitor 
who permitted another person to 
place metal barrel in yard in rear of 
landowner’s property for use as an 
incinerator knew that various per¬ 
sons, including children, at times set 
fire to refuse in the barrel would not 
of itself be sufficient basis for im¬ 
posing liability against the landown¬ 
er for injuries to child resulting 
from burns sustained when child’s 
clothing caught fire from flame which 
came through holes in the barrel.— 
Botticelli v. Winters, 7 A.2d 443, 125 
Conn. 537. 

Yeast company discharging boiling 
refnsa through open unguarded 
trough on premises frequented by 
children was liable for injuries to 
boy scalded and burned when falling 
into open trough.—Angelier v. Red 
Star Yeast & Products Co., 254 N.W. 
351, 215 Wis. 47. 

15- Ind.—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
361. 

N.C.—Ferrel v. Dixie Cotton Mills, 73 
S.E. 142, 157 N.C. 628, 37 L.R.A., 
N.S., 64. 

45 C.J. p 767 note 74. 

Places, conditions, or things to 
which attractive nuisance doctrine 
applicable see infra § 29 (12). 

16. Conn.—MePheters v. Loomis, 7 
A.2d 437, 125 Conn. 626—Wolfe v. 
Rehbein, 193 A. 608, 123 Conn. 110. 
Va.—Baecher v. McFarland, 31 S.E. 
2d 279, 183 Va. 1—Daugherty v. 
Hippehen, 7 S.E.2d 119, 175 Va. 62. 
W.Va.—White v, Kanawha City Col, 
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§ 28 

'knows or skould know that children are likely to 
trespass on a part of his land on which he main¬ 
tains a condition which is likely to be dangerous to 
them, he may be held liable for harm resulting to 
them therefrom,17 especially where adequate safe¬ 
guards may be provided at a comparatively small 
cost and without impairing the utility of the instru¬ 
mentality or condition.is However, he is not re¬ 
quired to provide against remote or improbable in¬ 
juries.!^ 

American Law Institute Restatement. The Re¬ 
statement, Torts, § 339, providing that a possessor 
of land is subject to liability for bodily harm to 
young children trespassing thereon caused by a 
structure or other artificial condition which he 
maintains on the land, if (a) the place where the 
condition is maintained is one on which the posses¬ 
sor knows or should know that such children are 
likely to trespass, and (b) the condition is one of 
which the possessor knows or should know and 
which he realizes or should realize as involving an 
unreasonable risk of death or serious bodily harm 


to such children, and (c) the children because of 
their youth do not discover the condition or realize 
the risk involved in intermeddling in it or in coming 
within the area made dangerous by it, and (d) the 
utility to the possessor of maintaining the condition 
is slight as compared to the risk to young children 
involved therein, has been cited, approved, and fol¬ 
lowed in many cases.^o While in some cases the 
rule has been regarded as a statement of the attrac¬ 
tive nuisance doctrine,2i it has been applied by 
courts in jurisdictions wherein the attractive nui¬ 
sance doctrine is not recognized with respect to 
children trespassing on realty .22 

Under the rule of the Restatement it is not nec¬ 
essary that the injured child trespassed because of 
the attractiveness of the particular condition, but 
it is enough that the possessor knows or should 
know that children are likely to trespass on his 
land and that they will be exposed, if they do tres¬ 
pass, to risk of harm by maintenance of the condi- 
tion.23 The possessor of land is subject to liability 
to children who after entering the land are attract- 


54 S.B.2d 17, 127 W.Va. 566—Wise¬ 
man V. Terry, 163 S.E. 425, 111 W. 
Wa. 620—^Adams v. Virginian Gas¬ 
oline & Oil Co„ 156 S.E. 63, 109 W. 
Va. 631. 

Rejection of attractive nuisance doc¬ 
trine see infra § 29 (15). 

17, Conn.—IS^cPheters v. Loomis, 7 
A.2d 437, 125 Conn. 626—Wolfe v. 
Rehbein, 193 A. 608. 123 Conn. 110. 
Wis.—Angelier v. Red Star Yeast & 
Products Co., 254 N.W. 351, 21'5 
Wis. 47, overruling Lewko v. 
Charles A. Krause Milling Co., 190 
N.W. 924, 179 Wis. 83 and Zartner 
V. George, 145 N.W, 971, 156 Wis. 
131. 52 L.R.A.,N.S., 129. 
jPre<iuent presence of children on 
premises over an extended period of 
time constitutes constructive notice. 
—^IVeimer v. Westmoreland Water 
Co., 193 A. 665, 127 Pa.Super, 201. 
Bnty to admonish parents 

Where landowner knows that 
young children are in the habit of 
playing on his premises and has no¬ 
tice that they are likely to be hurt 
by his method of doing business, 
landowner should admonish parents 
of the children to keep them off his 
premises or take ordinary care not 
to harm them, even though they are 
not on his premises by his express 
invitation or consent.—Gray v. Gold¬ 
en, 192 S.W.2d 371, 301 Ky. 477. 

18. Pa.—Costanza v. Pittsburgh 
. Coal Co., 119 A. 819, 276 Pa. 90. 
Wis.—^Angelier v. Red Star Yeast & 

Products Co., 2'54 N.W. 361, 215 
Wis. 47- 

19. Ga.—McCall v. McCalUe, 171 S.E. 
343. 48 Ga.App. 99. 


20. U.S.—^Antonas v. Lyford, D.C. 
Pa., 54 F.Supp. 492, reversed on 
other grounds, C.C.A., 144 F.2d 763. 
Conn.—^Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Ky.—Louisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, 292 Ky. 
120 . 

Minn.—Heitman v. Lake City, 30 N. 
W.2d 18, 225 Minn. 117—Weber v. 
St. Anthony Falls Water Power 
Co., 7 N.W.2d 339, 214 Minn. 1— 
Gimmestad v. Rose Bros. Co., 261 
N.W. 194, 194 Minn. 531. 

N.Y.—Clifton V. Patroon Operating 
Corp., 63 N.Y.S.2d 597, ,271 App. 
Div. 122. 

Pa.—Bartleson v. Glen Alden Coal 
Co., 64 A.2d 846, 361 Pa. 519—Pat¬ 
terson V. Palley Mfg. Co., 61 A.2d 
861, 360 Pa. 2*59—Allen v. Silver- 
man, 50 A.2d 275, 355 Pa. 471—^Al- 
tenbach v. Lehigh Valley R. Co., 
37 A.2d 429, 349 Pa. 272—McHugh 
V. Reading Co., 30 A.2d 122, 346 
Pa. 266, 145 A.L.R. 319—Thompson 
V. Reading Co., 23 A.2d 729, 343 Pa. 
685—Krepcho v. City of Erie, 21 A. 
2d 461, 145 Pa.Super. 417—Pietros 

V, Hecla Coal & Coke Co., 180 A 
119, 118 Pa.Super. 453—First Nat. 
Bank of McKeesport v. Warner 
Bros.. Com.Pl., 95 Pittsb.Leg.J. 352. 
61 York Leg.Rec. 99.. 

S.D.—Morris v. City of Britton, 271 
N.W. '531, 66 S.D. 121. 

Tex.—Banker v, McLaughlin, '208 P 

W. 2d 843, 146 Tex. 434. 

Wis.—Brophy v. Milwaukee Elec. Ry 
«& Transport Co., 30 N.W.2d 76, 251 
Wis. 5*58. 

Wyo.—^Afton Electric Co. v. Harri¬ 
son, 64 P.2d 540, 49 Wyo, 367. 
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21. Ky.—^Louisville & N. R. Co. v. 
Vaughn. 166 S.W.2d 43, 292 Ky. 120. 

Mo.—State ex rel. W. E. Callahan 
Const. Co. V. Hughes, 159 ■S.W.2d 
251, 348 Mo. 1209. 

Attractive nuisance doctrine see in¬ 
fra §§ 29 (l)-29 (15). 

22. N.Y.—Clifton v. Patroon Oper¬ 
ating Corp., 63 N.Y.S.2d 697, 271 
App.Div. 122. 

Rejection of attractive nuisance doc¬ 
trine see infra § 29 (15). 

23. Minn.—Weber v. St. Anthony 
Falls Water Power Co., 7 N.W.2d 
339, 214 Minn. 1. 

Mo.—State ex rel. W. E. Callahan 
Const. Co. V. Hughes, 159 S.W.2d 
'251, 348 Mo. 1209—Hull v. Gillioz, 
130 S.W.2d 623, 344 Mo. 1227. 

N.Y.-—Clifton V. Patroon operating 
Corp., 63 N.Y.S.2d 697, 271 App. 
Div. 122. 

Tex.—Banker v. McLaughlin, 208 S. 
W.2d 843, 146 Tex. 434. 

“The artificial condition causing 
the injury need not induce the tres¬ 
pass; it is sufficient that trespass¬ 
ing is likely to occur where a danger¬ 
ous condition exists.**—Bartleson v. 
Glen Alden Coal Co., 64 A.2d 846, 850, 
361 Pa. 519. 

“The theory that in order to per¬ 
mit a child to recover for bodily 
harm it is necessary to find that he 
was enticed or allured onto the land, 
belongs to the 19th century philoso¬ 
phy of tort law, under which no 
duties were owing to trespassers qua 
the condition of the land, and the 
idea of enticement was created as 
the equivalent of an implied invita¬ 
tion to enter, which would thereby 
,'turn the child trespasser into a li- 
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ed into dangerous intermeddling by such a condition 
maintained by him, although they were ignorant of 
its existence until after they had entered the land, 
if he knows or should know that the place is one on 
which children are likely to trespass and that the 
condition is one with which they are likely to med- 
dle.2^ Where the presence of children is to be an¬ 
ticipated, the care to be exercised is such as is rea¬ 
sonable having in view the probability that chil¬ 
dren, because of their youth, will not discover the 
condition or realize the risk involved in intermed¬ 
dling in it or on coming within the area made dan¬ 
gerous by it.25 The possessor of land is not, how¬ 
ever, required to keep his land free from conditions 
which even young children are likely to observe and 
the full extent of the risk involved in which they 
are likely to realize.^® He is not responsible for 
injuries to trespassing children of the more venture¬ 
some type because of their disregard of dangers, 
realized by them, in the spirit of bravado or because 
of their immature recklessness.27 

Where trespass on realty not involved. A person 
who places in a public place, such as a public street, 
an instrumentality or agency which is dangerous 
and attractive to children, without properly safe¬ 
guarding it, is liable for an injury to a child caused 
thereby, notwithstanding the injured child may have 
been a trespasser on the instrumentality or agen- 
cy.2S A person who leaves an instrumentality dan¬ 


gerous to children in a public place is charged with 
notice of its attraction to them and it is his duty to 
use ordinary care to prevent injury to a child there- 
by.29 This rule has been applied even in jurisdic¬ 
tions where the attractive iluisance doctrine is not 
recognized with respect to children trespassing on 
realty.3® A person who leaves a vehicle in a public 
place, such as a street, without properly safeguard¬ 
ing it against the meddling of young children may be 
held responsible for injuries to such children result¬ 
ing therefrom.31 

Instrumentalities placed on property of third per¬ 
son. One who places on the premises of a third 
person something unusually attractive to children 
may be held liable for an injury to a child caused 
by such thing,32 although the presence of such 
thing was not what attracted the child onto the 

premises.23 

§ 29(1). Attractive Nuisance Doctrine 

Under the attractive nuisance doctrine liability is 
imposed for injuries to children of tender years, even 
though they are technical trespassers, where such In¬ 
juries are the result of the failure of the owner or person 
in charge to take proper precautions to prevent injuries 
to children by Instrumentalities or conditions which he 
should know would naturally attract them into unsus¬ 
pected danger. 

In a number of jurisdictions liability for injury to 
infant trespassers is imposed under a doctrine vari- 


censee. The true basis of the duty 
Is the value of child life to the com¬ 
munity. The danger arises out of 
the likelihood of child trespassing 
and the element of ‘enticement’ or 
‘allurement’ is merely a subsidiary 
element, important only insofar as 
it bears upon the likelihood of tres¬ 
passing.”—Thompson v. Reading Co., 
^3 A.2d 729, 732, 343 Pa. SS'S, quot¬ 
ing Pennsylvania Annotations to Re¬ 
statement, Torts, 1938, Vol. 2 p 177. 

24. Minn.—^Weber v. St. Anthony 
Falls Water Power Co., 7 N.W.2d 
339, 214 Minn. 1. 

25. Conn.—^Wolfe v. Rehbein, 193 A. 
608, 123 Conn. 110. 

26. Pa.—McHugh V. Reading Co., 
30 A.2d 122, 346 Pa. 266, 145 A.L.. 
R. 319. 

S.D.—Morris v. City of Britton, 279 
N.W. 531, 66 S.D. 121. , 

27. Pa.—McHugh v. Reading Co., 30 
A.2d 122, 34-6 Pa. 266, 145 A.L.R. 
319. 

28. N.T.—Tierney v. New York Du¬ 
gan Bros., 41 N.E.2d 161, 288 N.Y. 
16, 140 A.L.R. 534, reargument de¬ 
nied 24 N.Y.S.2d 129, 260 App.Div. 
933, motion denied 83 N.E.2d 543, 
385 N.Y. 609. 

45 C,J. p 771 note 18* 


Piles of materials 

(.1) Subway contractor authorized- 
ly storing materials on street had 
duty to use reasonable care in piling 
steel beams thereon and owed such 
duty to public, including children 
playing on street, since their procliv¬ 
ities as matter of common knowledge 
might draw them to such objects in 
course of piay.—Boylhart v. Di Mar¬ 
co & Reimann, 200 N.E. 793, 270 N.Y. 
217. 

(2) Other cases sec 45 C.J. p 771 
note 18 [g], [h], p 757 note 6 [bj. 

29. W.Va.—Rine v. Morris, 127 S. 
E. 908, 99 W.Va, 52. 

30. N.Y.—Tierney v. New York Du¬ 
gan Bros., 41 N.E.2d 161„ 288 N.Y. 
16—Boylhart v. Di Marco & Rei¬ 
mann, 200 N.E. 793, 270 N.Y. 217— 
McCloskey v. Buckley, 119 N.E. 
395, 223 N.Y. 187. 

45 C.J. p 771 note 18. 

Rejection of attractive nuisance doc¬ 
trine see infra § 29 (1'6), 

“The decisions in this state have 
established a distinction between 
nuisances attractive to children, sit¬ 
uated in a public thoroughfare, for 
which those who create them will be 
liable . . . and structures, though 
dangerous, situated on private prop¬ 
erty for which the owner is not liable 
wtLether the trespassers be adults or 
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children.”—^Keenan v. Lawyers Mort¬ 
gage Co.. 5 N.Y.S.2d 18. 20, 254 App. 

Div. 348. quoted in Gallagher v. Ford- 

ham & Loring Corporation, 13 N.Y.S. 

2d 322, 324. 

31. N.Y.—Tierney v. New York Du¬ 

gan Bros., 41 N.E.2d 161, 288 N.Y, 
16, 140 A.L.R. 534, reargument 

denied 24 N.Y.S.2d 129, 260 App. 
Div. 933, motion denied 33 N.E 2d 
543, 285 N.Y. 609—Long v. City of 
Dunkirk, 184 N.E. 109, 260 N.Y. 
599. 

45 C.J. p 771 note IS [bj, [c], [ij. 

Precautions against starting of mo¬ 
tor vehicle see Motor Vehicles § 
:334. 

32. Pa.—Reichvalder v. Borough of 
Taylor, 181 A. 864, 120 Pa.Super. 
217, affirmed 185 A. 270, 322 Pa. '72. 

45 C.J. p 770 note 15. 

Road scraper placed in vicinity oS 
playground 

Pa.—Reichvalder v. Borough of Tay¬ 
lor, supra. 

33. Tex.—Little v. James McCord 
•Co-, Civ.App., 151 S.W. 835. 

45 C.J. p 771 note 16. 

Injury to children from explosives 
see Explosives § 5 b (4). 

Who may rely on status of injured 
person as trespasser generally see 
supra § 24 n. 
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ously termed the '‘attract!ve nuisance,”34 <'attrac- 
tive agencies, ^’35 “attractive instrumentalities,or 
“turntable” doctrine,37 or the doctrine of the “turn¬ 
table cases,”38 Qi* of “torpedo cases.”39 The 

turntable doctrine and the attractive nuisance doc¬ 
trine are the same on principle,^® and the doctrine 
is now more familiarly known as the attractive nui¬ 
sance doctrine>l 

The attractive nuisance doctrine imposes liability 


for injuries to children of tender years, even though 
they are technical trespassers, where such injuries 
are the result of the failure of the owner or per¬ 
son in charge to take proper precautions to pre¬ 
vent injuries to children by instrumentalities or con¬ 
ditions which he should, in the exercise of ordinary 
judgment and prudence, know would naturally at¬ 
tract them into unsuspected danger .^2 jj^ ^ 
nation it is not a defense that the dangerous thing 


34. Cal.—Brown v. Southern Cali¬ 
fornia Edison Co., 7 P.2d 770, 120 
Cal.App. 102. 

Wash.—Schock v. Ringling' Bros, 
and Barnum & Bailey Combined 
Shows. 10'5 P.2d 838, 5 Wash.2d 599. 
45 C.J. p 758 note 13, 

Liability for injury to animals en¬ 
ticed on land see infra § 31. 
Playground rule see infra § 40. 

35. Iowa.—Davis v. Malvern Light, 
etc., Co., 173 N.W. 262, 186 Iowa 
884. 

Wash.—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
■Shows, 105 P.2d 838. 5 Wash.2d 
599. 

36. Iowa.—Davis v. Malvern Light, 
etc., Co., 173 N.W. 262, 186 Iowa 
884. 

Wash.—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
Shows, 105 P.2d 838, 5 Wash.2d 
«99. 

37. Fla.—Johnson v. Wood, 21 So. 
2d 353, 165 Fla. 753. 

La.—Corpus Jiu'is cited in Peters v. 
Town of Ruston, App., 167 So. 491, 
492. 

Mo.—^Van Alst v. Kansas City, 186 S. 
W.2d 762, 239 Mo.App. 346—Cor¬ 
pus Juris cited in Anderson v. 
Chicago Great Western R. Co., 
App., 71 S.W.2d 508, 510. 

Wash.—Schock v. Ringling Bros, and 
Barnum Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 599. 

45 C.J. p 758 note 16. 

Turntable as attractive nuisance see 
infra § 29 (12). 

Dangerous and alluring qualities 
of railroad turntable gave the “at¬ 
tractive nuisance rule" the name of 
“Turntable Doctrine."—Louisville & 
N. R. Co. V. Vaughn, 166 S.W.2d 43, 
292 Ky. 120. 

38. Idaho.—Bicandi v. Boise Pay¬ 
ette Lumber Co., 44 P.2d 1103, 65 
Idaho 543. 

La.—Peters v. Town of Ruston, App., 
167 So. 491. 

45 C.J. p 758 note 17. 

39. Philippines.—Taylor v. Manila 
Electric R., etc., Co., 16 Philippine 
8 . 

40 . Ky. — Dominion Constr. Co. v. 
Williamson, 288 S.W. 1018, 217 Ky. 
62. 

Mo.—^Van Alst v. Kansas City, 186 S. 
W.2d 762, 239 Mo.App. 346. 


41. Ky.—^Louisville, etc., R. Co. v. 
Hutton, 295 S.W. 175, 220 Ky. 277, 
281 . 

Mo.—Van Alst v. Kansas City, 186 S. 
W.2d 762, 239 Mo.App. 346. 

42. Ala.—^Williams v. Balding, 124 
So. 892. 220 Ala. 328. 

Cal.—Morse v. Douglas, 290 P. 465, 
107 Cal.App. 196. 

Del.—Weinberg v. Plartman, 65 A.2d 
805. 

Fla.—Johnson v. Wood, 2l So.2d 353. 
155 Fla. 753—^Atlantic Peninsular 
Plolding Co. V. Oenbrink, 182 So. 
812. 133 Fla. 325—May v. Sim¬ 
mons, 140 So. 780. 104 Fla. 707. 

Ga.—Atlantic Coast Line R. Co. v. 
O'Neal, 178 S.E. 451, 180 Ga. 153, 
conformed to 179 S.E. 655, 51 Ga. 
App. 100. 

Idaho.—'Corpus Juris cited in Bican¬ 
di V. Boise Payette Lumber Co,, 44 
P,2d 1103, 1108, 55 Idaho 543. 

Ill,—^Wood V. Consumers Co., 79 N. 
E.2d 826. 334 Ill.App. 530—Harri¬ 
son V. City of Chicego, 31 N.E.2d 
359, 308 Ill.App. 263—Germann v. 
Huston, 23 N.E.2d 371, 302 Ill.App. 

! 38—Cicero State Bank v. Dolese & 

Shepard Co., 18 N.E.2d 574, 298 Ill. 
App. 290—Rodgers v. Alton R. Co., 

6 N.E.2d 244, 288 Ill.App. 462. 

Ind.—^Anderson v. Reith-Riley Const. 
Co., 44 N.E.2d 184, 112 Ind.App. 
170—Drew v. Lett, 182 N.E. 547, 95 
Ind.App. 89. 

Ky.—Jarvis v. Howard, 219 S.W.2d 
958, 810 Ky. 38—Latta v. Brooks, 
169 S.W.2d 7, 293 Ky. 346—Louis¬ 
ville & N. R. Co. v. Vaughn, 166 S. 
W.2d 43, 292 Ky. 120—Deaton's 
Adm'r v. Kentucky & West Vir¬ 
ginia Power Co., 164 S.W.2d 468, 
291 Ky. 304—Ice Delivery Co. v. 
Thomas, 160 S.W.2d 605, 290 Ky. 
230—Meredith v. Fehr, 90 S.W.2d 
1021, 262 Ky. 648—Young’s Adm’r 

V. Mahan-Jellico Coal Co., 67 S. 

W. 2d 42, 252 Ky. 31'6—Columbus 

Mining Co. v. Napier’s Adm’r, 40 
S.W.2d 285, 239 Ky. 642—Jones 

Savage Lumber Co. v. Thompson, 
25 S.W.2d 373, 233 Ky. 198. 

La.—Friedman’s Estate v. Texas & 
Pac. Ry. Co., 25 So.2d 88, 209 La. 
640. 163 A.L.R. 1228—Saxton v. 
Plum Orchards, App., 34 So.2d 423. 
Miss.—Lucas v. Hammond, 116 So. 

536, 150 Miss. 369, 60 A.L.R. 1427. 
N.C.—Hedgepath v. City of Durham, 
28 S.E.2d 603, 223 N.C. 822—Prath- 
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er V. Union Nat. Bank. 189 S.E. 182. 
211 N.C. 98—Boyd v. Atlanta & C. 
A. Ry. Co.. 177 S.E. 1 , 207 N.C. 39o! 
Okl.—Ramage Mining Co. v. Thomas 
44 P.2d 19. 172 Okl. 24. 

Or.—Slattery v. Drake, 2Sl P. 846 
130 Or. 693. 

S.C.—Perrin v. Rainwater, 195 g e 
283, 186 S.C. 181. 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 485—Morris v. City 
of Britton, 279 N.W. 531, 66 SD 
121 . 

Tenn.—Anderson v. Peters, 124 S.W. 
2d 717, 22 Tenn.App. 563—Ray v. 
Hutchison, 68 S.W.2a 948. 17 Tenn.' 
App. 477—Corpus Juris cited lu 
DuPont Rayon Co. v. Roberson, 12 
Tenn.App. 261, 272. 

Tex.—Banker v. McLaughlin^ 208 S. 
W.2d 843, 146 Tex. 434—Natatori- 
um Laundry Co. v. Saylors, Civ. 
App., 131 S.W.2d 790. error dis¬ 
missed, judgment correct. 

Wash.—Deflland v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
2d 891—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
Shows, 105 P.2d 838, 5 Wash.2d 
599. 

Wis.—Schulte v. Willow River Power 
Co., 290 N.W. 629. 234 Wis. 188. 

45 C.J. p 758 note 19—43 C.J. p lli65 
note 3. 

“Attractive nuisance” 

(1) An attractive nuisance Is a 
thing which may naturally be ex¬ 
pected to allure young children on 
private premises, or a thing which 
has an especial attraction for chil¬ 
dren by reason of their childish in¬ 
stincts. 

S.C.—Pranks v. Southern Cotton Oil 
Co.. 58 S.E. 960, 78 S.C. 10, 12 L.R. 

, A..N.S., 468. 

Tex.—Banker v. McLaughlin, 208 S. 
W.2d 843, 848, 146 Tex. 434— Cor¬ 
pus Juris cited in Texas-Louisiana 
Power Co. v. Bihl, Com.App., 66 
S.W.2d 672. 674. 

6 C.J. p 819 note 14. 

(2) “If one keeps upon his prem¬ 
ises that which, in its very nature, 
is calculated to attract the attention 
and ‘excite the curiosity of children 
to such an extent as to draw them 
to the object of their curiosity and 
bring them in peril, if the thing be 
dangerous, it is generally termed an 
attractive nuisance."—Jones Savage 
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maintained is situated on defendant’s property in 
consequence of which under ordinary circumstances 
the injured person would be a trespassers^ The 
doctrine has been regarded as an exception to the 
general rule, considered supra §§ 24 a, 27, that an 
owner or person in charge of property has no duty 
to a trespasser except to refrain from injuring him 
intentionally, willfully, or wantonlyS^ 

The attractive nuisance doctrine originated in an 
English case in which one who left a horse and cart 
unattended on the street was held liable for ah in¬ 
jury received by a child while playing on the cart,^^ 
but has since been extended far beyond the strict 
legal principles involved in that caseS® In the Unit¬ 
ed States the doctrine has been designated the ‘'turn¬ 
table” doctrine or the doctrine of the ‘^turntable cas¬ 
es,” because the leading American case on the sub¬ 
ject, in which the doctrine was first recognized by 
the supreme court of the United States, involved an 


§ 29(1) 

injury to a child playing about a railroad turnta- 

ble.47 

There is a great diversity of judicial opinion with 
respect to the acceptance or rejection in whole or in 
part of the attractive nuisance doctrine;^® in some 
jurisdictions the courts have refused to accept or ap¬ 
ply the doctrine, as considered infra § 29(15), 
of this section, and in other jurisdictions the courts 
no longer recognize a distinction between attractive 
nuisance cases and other negligence cases, but do 
recognize the diligence required when attractive or 
alluring instrumentalities are placed where chil¬ 
dren are known habitually to play.^9 

As offsetting defense of contributory negligence. 
It has been said that the doctrine is available to 
meet the defense of contributory negligence on the 
part of a child who was injured, rather than as a 
foundation for liability for such injury.^<^ 
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Lumber Co. v. Thompson, 25 S.W.2d 
373, 376, 233 Ky. 198. 

Doctrine applies to municipal corpo¬ 
rations 

Okl.—Altus V. Millikin, 223 P. 851, 

98 Okl. 1. 

43 C.J. P 958 note 60. 

In Micliigran 

(1) “This court has recognized, 
and applied conservatively, the law 
of attractive nuisances. The doc¬ 
trine has not been permitted to seri¬ 
ously impair the rule that a property 
owner owes no duty to protect tres¬ 
passers, adult or infant, from injury 
other than wanton or willful, as has 
been done in some states.”—Le Due 

V. Detroit Edison Co., 235 N.W. 832, 
S33, 254 Mich. 86, quoted in Holland 
y. Wisconsin Michigan Power Co., 
296 N.W. 833, 834, 296 Mich. 668 and 
cited in Barlow v. Krieghoft Co., 16 
N.W.2d 715, 310 Mich. 195. 

(2) However, in some cases it has 
been held or stated that the attrac¬ 
tive nuisance or turntable doctrine 
is not accepted in Michigan and 
there have been cases in which the 
court has refused to apply the doc¬ 
trine to particular instrumentalities 
or conditions.—Barlow v. Krieghoff 
Co., 16 N.W.2d 715. 310 Mich, 195— 
Holland v. Wisconsin Michigan Pow¬ 
er Co., 296 N.W. 833. 296 Mich. i66S— 
Royston v. City of Charlotte, 270 N. 

W. 288, 278 Mich. 255—Peck v. Ad- 
omatis, 239 N.W. 278, 256 Mich. 207 
—45 C.J, p 785 note 29. 

(3) History of doctrine in Michi¬ 
gan.—Le. Due V. Detroit Edison Co., 
235 N.W.' 832, 254 Mich. 86. 

In Pennsylvania 

(1) The attractive nuisance doc¬ 
trine has been recognized.—Thomp¬ 
son V. Heading Co., 23 A.2d 729, 343 
Pa. 585—Powell v. Ligon, 6 A.2d 373, 
334 Pa. 260—^Krepcho v. City of Erie, 


21 A.2d 461, 145 Pa.Super. 417—Hap- 
ezynski v, W. T. Cowan, Inc., 10 A. 
2d 810, 138 Pa.Super. 392. 

(2) “The so-called playground or 
attractive nuisance doctrine has been 
firmly established in our jurispru¬ 
dence.”—^Weimer v. Westmoreland 
Water Co., 193 A. 665, 666, 127 Pa.Su¬ 
per. 201. 

(3) “This court has maintained a 
strict insistence on keeping the ap¬ 
plication of the attractive nuisance 
doctrine within narrow bounds.”— 
Powell V. Ligon, supra. 

(4) Formerly the attractive nui¬ 
sance doctrine was not applied.— 
Thompson v. Baltimore, etc., H. Co., 
67 A. 768, 218 Pa. 444, 120 Am.S.H. 
897, 19 L.R.A.,N.S., 1162, 11 Ann.Cas. 
594—45 C.J, p 785 note 29. 

43. Iowa.—Battin v. Cornwall, 253 
N.W. 842, 218 Iowa 42. 

44. Ala.—^Williams v. Bolding, 124 
So. 892, 220 Ala. 328. 

Ariz.—Buckeye Irr. Co. v. Aslcren, 
46 P.2d 1068, 45 Ariz. 566. 

Cal.—Doyle v. Pacific Electric Hy. 
Co., 59 P.2d 93, 6 Cal.2d 550— 

Baugh V. Beatty, App., 205 P.2d 
671—Takashi Kataoka v. May De¬ 
partment Stores Co., 140 P.2d 467, 
60 Cal.App.2d 177—Lambert v. 
Western Pac. R, Co., 26 P.2d 824, 
135 Cal.App. 81. 

Pla.—Johnson v. Wood, 21 So.2d 353, 
155 Fla. 753. 

Ill.—^Wood V. Consumers Co,, 79 N. 

E.2d 826, 334 Ill.App. 530. 

Okl.—Sinclair Prairie Oil Co. v. 
Smith, 99 P.2d 903, 186 Okl. 631— 
Shell Petroleum Corporation v. 
Beers, 91 P.2d 777, 186 Okl. 331. 

Or.—Slattery v. Drake, 281 P. 846, 
130 Or. 693. 

Tenn.—Kelley v. Tennessee Electric 
Power Co., 7 Tenn.App. 565. 
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45. Eng.—Lynch v. Nurdin, 1 Q.B. 
29, 41 E.C.L. 422, 113 Reprint 1041. 

45 C.J. p 759 note 20. 

Opinion in. Isynch v. Nurdin. set out 
Ariz.—Salt River Valley Water 
Users' Ass'n v. Compton, 11 P.2d 
839, 841, 40 Ariz. 282. 

46. Mo.—Buddy v. Union Terminal 
R. Co., 207 S.W. 821, 276 Mo. 276. 

46 C.J. p 759 note 21. 

47. U.S.—Sioux City, etc., R. Co. v. 
Stout, Neb., 17 Wall. 657, 21 L.Ed. 
745.- 

Ind.—Synder v. New York Cent. R. 

Co., 194 N.E. 796, 101 Ind.App. 258. 
45 C.J. p 759 note 22. 

Turntable as attractive nuisance see 
infra § 29 (12). 

48. Or.—Slattery v. Drake, 281 P. 
846, 130 Or. 693. 

Wyo.—Afton Electric Co. v. Harri¬ 
son. 54 P.2d 540, 49 Wyo. 367. 

45 C.J. P 760 note 24. 

Tendency to limit doctrine see infra 
§ 29 (14). 

49. Minn.—Heitman v. Lake City, 

30 N.W.2d 18, 225 Minn. 117— 

Ewing V. George Benz & Sons, 28 
N.W.2d 733, 224 Minn. 508—Schmit 
V. Village of Cold Spring. 13 N.W. 
2d 382, 216 Minn. i'SS, 154 A.L.R. 
1325—Gimmestad v. Rose Bros. 
Co,. 261 N.W. 194, 194 Minn. 531. 

Knowledge of presence of infant 
trespassers see supra § 28. 

Use of premises as playground with 
owner’s acquiescence see infra § 
40. 

50. Mo.—Hight V. American Bakery 
Co., 151 S.W. 776, 168 Mo.App. 431, 
454. 

45 C.J. p 760 note 23. 

“In at least some jurisdictions it 
(attractive nuisance doctrine) has 
been limited strictly to meet the de- 
.fense of contributory negligence and 
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§ 29(1) 

Manner of occurrence of injury. It is sufBcient to 
fix liability under the attractive nuisance doctrine 
that a child of tender years was injured while play¬ 
ing on or about something which constituted an at¬ 
tractive nuisance,and the particular manner in 
which the injury occurred is not material. ^2 

§ 29(2). - Reasons for Doctrine 

The doctrine of attractive nuisance has been based 
on various theories, such as the theory of implied invi¬ 
tation, reasonable anticipation, or that the instrumental¬ 
ity or condition constitutes a trap or pitfall. 

Various theories or reasons have been advanced 
and discussed as a basis for the attractive nuisance 
•doctrine.53 It is frequently stated that a reason for | 
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the attractive nuisance doctrine is that the condition 
or appliance in question, although its danger is ap¬ 
parent to those who have reached years of discre¬ 
tion, is so enticing or alluring to children of tender 
years as to induce them to approach, get on, or use 
it,®^ and that this attractiveness amounts to an im¬ 
plied invitation to such children.55 According to 
this view, children who are thus induced to enter on 
the premises or use the dangerous instrumentality 
do not become trespassers,^® but are invitees,and 
the owner or person in charge owes to them, the 
same as to other invitees as discussed infra § 45, 
the duty to exercise ordinary care to render the 
premises reasonably safe for them,58 and ordinary 


mot as a foundation for liability of 
the defendant. Higbt v. American 
Bakery Company, 151 S.W. 776, 168 
Mo.App. 431.”—Cumberland River Oil 
Co. V. Dicken, 131 S.W.2d 927, 929. 
279 Ky. 700. 

61. Cal.—Sandberg* v. McGilvray- 
Raymond Granite Co., 226 P. 28, 66 
Cal.App. 261. 

62. Cal.—Sandberg v. McGilvray- 

Raymond Granite Co., supra. i 

45 C.J. p 783 note 15. 

S3. Or.—Carr v. Oregon-Washlngton 
R. & Nav. Co.. 261 P. 899, 123 Or. 
259, 60 A.L.R. 1434. 

Wyo.—Afton Electric Co. v. Harri¬ 
son. 54 P.2d 540, 49 Wyo. 367. 

64. Ala.—Williams v. Bolding, 124 
So. 892, 220 Ala. 328. 

Cal.—Morse v. Douglas, 290 P. 465, 
107 Cal.App. 196. 

Fla.—Johnson v. Wood, 21 So.2d 353, 
155 Fla. 753. 

La.—Schultz V. Kinabrew, App., 177 
So. 450. 

Tenn.—Corpus Juris q.«.oted in Du¬ 
Pont Rayon Co. v. Roberson, 12 
Tenn.App. 261, 273. 

45 C.J. p 760 note 25. 

Law throws about young children 
legal right not to be tempted into 
doing a dangerous thing and .throws 
on every one the duty to exercise 
reasonable diligence to protect them 
from their inquisitive nature.—Lou¬ 
isville N. R, Co. v. Vaughn, li66 
S.W.2d 43, 292 Ky. 120. 

55. Ala.—^Williams v. Bolding, 124 
So. 892, 220 Ala. 328. 

Ark.—Sanders v. Baird, 112 S.W.2d 
966, 195 Ark. 535—Arkansas Pow¬ 
er & Light Co. V. Kilpatrick, 49 S. 
W.2d 353, 186 Ark. 678. 

Ga.—Haley Motor Co. v. Boynton, 
150 S.E. 862, 40 Ga.App. 675. 

Ill.—Darsch v. Brown, 164 N.E. 177, 
332 Ill. 592—Peers v. Pierre, 83 N. 
E.2d 20, 336 Ill.App. 134—Matije- 
vich V. Dolese & Shepard Co., 261 
Ill.App. 498. 

Iowa.—^Harriman v. Incorporated 

Town of Afton, 281 N.W. 183, 225 
Iowa 659—Batten v. Cornwall, 253 
N.W. 842, 218 Iowa 42* 


Ky.—Jarvis v. Howard, 219 S.W.2d 
958, 310 Ky. 38. 

La.—Schultz V. Kinabrew, App., 177 
So. 450. 

Pa.—Rapczynski v. W. T. Cowan. 

Inc., 10 A.2d 810, 138 Pa.Super. 392. 
S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 485, 71 S.D. 362. 
Tenn.—McCiilley v. Cherokee Amuse¬ 
ment Co., 184 S.W.2d 170, 182 Tenn. 
68—Kelley v. Tennessee Electric 
Power Co., 7 Tenn.App. 555. 

Tex. —Banker v. McLaughlin, 208 S. 
W.2d 843, 146 Tex. 434-—Texas- 
Louisiana Power Co. v. Bihl, Com. 
App., 66 S.W.2d 672—Gerneth v. 
Galbraith-Foxworth Lumber Co., 
Com.App., 36 S.W.2d 191, modi'fied 
on other grounds Gerneth v. Gal- 
braith-Poxworth Lumber Co., 38 
S.W. 2d 775—Galbraith - Poxworth i 
Lumber Co. v. Gerneth, Civ.App., 
68 S.W.2d 471, error dismissed. 

45 C.J. p 760 note 26, 

‘‘While it is very plain that temp¬ 
tation is not invitation, it may be 
held that knowingly to establish and 
expose, unfenced, to children of an 
age when they follow a bait as me¬ 
chanically as a fish, something that 
is certain to attract them, has the 
legal effect of an invitation to them 
although not to an adult,” 

0.S,—United Zinc, etc., Co. v. Britt, 
Mo., 42 S.Ct. 299. 258 U.S. 268, 275, 
66 L.Ed. 615—Best v. District of 
Columbia, 54 S.Ct. 487, 490, 291 U.S. 
411, 78 L.Ed. 882. 

Ky .—Louisville & IST. R. Co. v. 
Vaughn, 166 S.W.2d 43, 47, 292 Ky. 
120 . 

Pa.—Thompson v. Reading Co., 23 A. 
2d 729, 736, 343 Pa. 585—Rapczyn¬ 
ski V. W. T. Cowan, Inc., 10 A.2d 
810, 815, 138 Pa.Super. 392. 

Rule stated iu jurisdiction not recog¬ 
nizing doctrine 

Ohio.—Soles v. Ohio Edison Co., 69 
N.E.2d 138, 144 Ohio St. 373. 

56. U.S.—Empire Dist. Electric Co. 
V. Harris, C.C.AMo., 82 F.2d 48— 
Dutton V. Alligator Co., D.C.Mo., 
25 P.Supp. 736, affirmed, C.C.A., 
Alligator Co. v. Dutton, 109 P.2d 
900. 


Ark.—Arkansas Power & Light Co. v. 
Kilpatrick, 49 S.W.2d 353, 185 Ark 
678. 

Ill.—Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.E. 577 ,' 
342 Ill. 482—Germann v. Huston, 
23 N.E.2d 371, 302 Ill.App. 38. 

Ind.—Drew v. Lett, 182 N.E. 647, 95 
Ind.App. 89. 

Iowa.—Harriman v. Incorporated 

Town of Afton, 281 N.W. 183, 225 
Iowa 659. 

La.—Corpus Juris quoted In Schultz 

V. Kinabrew, App., 177 So. 450, 452. 
Tex.—Banker v. McLaughlin, 20S S. 

W. 2d 843, 146 Tex. 434. 

45 C.J. p 761 note 27. 

57. U.S.—Empire Dist. Electric Co. 
V. Harris, C.C.A.Mo., 82 F.2d 48— 
Standard Steel Works Co. v. Chica¬ 
go, A & E. R. Co., D.C.ni., 29 P. 
Supp. 297—Dutton v. Alligator Co., 
D.C.Mo., 25 F.Supp. 736, affirmed, 
C.C.A., Alligator Co. v. Dutton, 109 
F.2d 900. 

j Iowa.—Harriman v. Incorporated 
Town of Afton, 281 N.W, 183, 225 
I Iowa 659. 

“Doctrine does not alter or expand 
principle of negligence, but concerns 
itself with status of child, and If 
child without express invitation is 
lured on land of another by display 
of an attractive object which is 
maintained thereon, attractive nui¬ 
sance doctrine changes child’s status 
from trespasser to invitee.—^Wheeler 
V. City of St. Hfeiens, 68 P.2d 501, 
153 Or. 610. 

53. U.S.—Empire Dist. Electric Co. 
v. Harris, C.C.A.Mo., 82 F.2d 48— 
Dutton V. Alligator Co„ D.C.Mo., 26 
F.Supp. 736, affirmed, C.C.A., Alli¬ 
gator Co. V. Dutton, 109 F.2d 900. 
Ill.—Peers v. Pierre, 83 N,E.2d 20, 
336 Ill.App. 134. 

Ky.—Jarvis v. Howard, 219 S.W.2d 
958, 310 Ky. 38. 

La.—Schultz V. Kinabrew, App., 177 
So. 460. 

Or.—^Wheeler v. City of St. Helens, 
68 P.2d 501, 153 Or. 610. 

Tenn.—Kelley v. Tennessee Power 
Co., 7 Tenn.App, 655. 
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§ 29(23 


care in such circumstances can be exercised only by 
taking into consideration the propensities of the 
children who play there, the ability of such chil¬ 
dren to appreciate the danger, and their power to 
avoid it.^^ 

The theory of implied invitation has, however, 
been criticized^^ and in some cases has been flatly 
discarded.^i 

Reasonable anticipation. Another reason given 
for the attractive nuisance doctrine is that, where 
the condition, appliance, or thing is of a nature cal¬ 
culated to attract children of tender years, ^^e 
owner of, or the person maintaining, it is under a 
duty of anticipating that such children will be at¬ 
tracted to approach, get on, use, or play with it,®^ 
and be injured as a result of so doing,^^ and is, 
therefore, under a duty of guarding against the 
danger which they will thus encounter.^S 

In this connection, however, it is to be observed 
that a mere possibility of the presence of children 
who may be in danger is not sufficient to impose a 


duty on the owner.®® It has been considered that in 
order to impose liability it must appear that defend¬ 
ant’s knowledge with respect to the dangerous char¬ 
acter of the instrumentality was superior to that of 
the child,and, a fortiori, in the absence of any 
showing that the owner knew, or in the exercise of 
reasonable care should have known, of the condition 
causing the injury, liability cannot be predicated on 
his failure to provide safeguards.®^ The doctrine of 
reasonable anticipation applies with particular force 
where the owners or their authorized representative 
know that children are accustomed to gather about 
or play on the thing in question,®^ and, indeed, it has 
been considered that such knowledge is necessary to 
the application of the doctrine,'^® although it has al¬ 
so been considered sufficient that the owner either 
knows or should know that children are likely to re¬ 
sort or be attracted to the place where the danger¬ 
ous agency is maintained.'^! 

Trap or pitfall. Another reason sometimes given 
for the attractive nuisance doctrine is that an appli¬ 
ance or condition which is dangerous but attractive 


Tex.—^Duron v. Beaumont Iron 
Works, Com.App., 7 S.W.2d 867, set 
aside on other grounds on rehear¬ 
ing 9 S.W.2d 1104—Galbraith-Fox- 
worth Lumber Co. v. Gerneth, Civ. 
App., 66 S.W.2d 471, error dis¬ 
missed. 

-^is.—Piel V. City of Racine, 233 N. 
W. 611, 203 Wis. 149. 

45 C.J. p 761 note 29. 

Duty to refrain from active negli¬ 
gence 

Wis.—Piel V. City of Racine, supra. 

59. La.—Schultz v. Kinabrew, App., 
177 So. 450. , 

Utah.—Brown v. Salt Lake City, 93 
P. 570, 33 Utah 222, 126 Am.S.R. 
828, 14 L.R.A.,N.S., 619, 14 Ann. 
Cas. 1004. 

Immaturity of person injured as 
bearing on question of due care 
see supra § 12, 

60. Or.—Carr v. Oregon-Washing- 
ton R., etc., Co,, 261 P. 899, 123 
Or. 259, 60 A.L.R. 1434. 

46 C.J. P 763 note 43 [b]—62 C.J. p 
316 note 50 [c]. 

61. Minn.—Ewing v. George Benz & 
Sons, 28 N.W.2d 733. 224 Minn. 608 
—Gimmestad v. Rose Bros. Co., 
261 N.W. 194, 194 Minn. 531. 

Rejection of attractive nuisance doc¬ 
trine infra § 29 (15). 

*'The idea that the attractive nui¬ 
sance ‘doctrine' involves an invita¬ 
tion or anything akin thereto should 
be discarded. With the utmost def¬ 
erence to the abundance of distin¬ 
guished authority that has labored 
much to justify liability upon the 
theory of ‘constructive invitation' 
. . . that invitation, whether ex¬ 

press or Implied, has nothing to do 


with the question. It is but a hind¬ 
rance to correct thinking to consider 
it at all. It should be clear by now 
that the phrase ‘attractive nuisance’ 
indicates no special departure or ex¬ 
ception from the ordinary run of 
negligence cases. It is but a conve¬ 
nient phrase to designate one sort of 
case within the ordinary rule that 
one is liable for injury resulting to 
another from failure to exercise, for 
the protection of the injured child, 
the degree of care commensurate 
with and therefore demanded by the 
circumstances. The greater the haz¬ 
ard, the greater the care required.”— 
Gimmestad v. Rose Bros. Co., su¬ 
pra. To same effect see Schmit v. 
Village of Cold Spring, 13 N.W.2d 
382, 384, 216 Minn. 465, 154 A.L.R. 
1325. 

62. Okl.—Corpus Juris quoted in 
Sinclair Prairie Oil Co. v. Smith, 
99 P.2d 903, 908, 18i6 Okl. 631. 

Tenn.—'Corpus Juris cited in Du 
Pont Rayon Co. v. Roberson, 12 
Tenn.App. 261, 273. 

45 C.J. p 761 notes 31, 32. 

63. Ky.—Latta v. Brooks, 169 S.W. 
2d 7, 293 Ky. 346. 

La.—Friedman's Estate v. Texas & 
Pac. Ry. Co., 25 So.2d 88, 209 La, 
540. 

N'.C.—Prather v. Union Nat. Bank, 
189 S.E. 182, 211 N.G. 98—Arring¬ 
ton V. Town of Pinetops, 149 S.E. 
649, 197 N.C. 433. 

Okl.—Sinclair Prairie Oil Co. v. 

Smith, 99 P.2d 903, 186 Okl. 631. 

45 C.J. p 761 note 32. 

Knowledge of presence of infant 
trespassers see supra § 28. 

64. Okl.—Sinclair Prairie Oil Co. v. 
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Smith, supra—Corpus Juris cited In 
Shell Petroleum Corporation v. 
Beers, 91 P.2d 777, 781, 185 Okl. 
331. 

45 C.J. p 761 note 33. 

65. Ky.—Latta v. Brooks, 169 S.W. 
2d 7, 293 Ky. 346. 

Minn.—Gimmestad v. Rose Bros. Co., 
261 N.W. 194, 194 Minn. 531. 

Okl.—Sinclair Prairie Oil Co. ‘ v. 

Smith, 09 P.2d 003, 186 Okl. 631. 
Tenn.—McCulley v. Cherokee Amuse¬ 
ment Co., 184 S.W.2d 170, 182 Tenn, 

68 .‘ 

45 C.J. p 762 note 84. 

66. Okl.—Sinclair Prairie Oil Co. v. 
Smith, 99 P.2d 903, 186 Okl. 631. 

45 C.J. p 762 note 35. 

67. Iowa.—McKiddy v. Des Moines 
Electric Co., 206 N.W. 815, 202 Iowa 
225. 

Okl.—Sinclair Prairie Oil Co. v. 

Smith, 99 P.2d 903, 186 Okl. 631. 
63. Okl.—Sinclair Prairie Oil Co. v. 
Smith, supra. 

45 C.J. p 762 note 37. 

69. Ky.—Lyttle v. Harlan Town 
Coal Co., 180 S.W. 519, 167 Ky. 345. 

45 C.J. p 762 note 38. 

Use of premises as playground with 
owner’s acquiescence see infra § 46. 

70. Ky.—Louisville & N. R. Co. v- 
Vaughn, 166 S.W.2d 43, 292 Ky. 
120 . 

45 C.J. p 762 note 39. 

Knowledge or notice of defect or dan¬ 
ger as basis for negligence gener¬ 
ally see supra § 6. 

71. U.S.—Hardy v. Missouri Pac. R. 
Co., C.C.A.Ark., 266 P. 860, 36 A.L. 
R. 1. 

45 C.J. p 763 note 40. 
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to children too young- to appreciate the danger is in 
the nature of a trap for them, '^2 ^nd thus falls within 
a well recognized exception, as discussed supra § 
26, to the rule of nonliability for injuries to tres¬ 
passers. 

General duty to avoid injury to others. It has 
also been stated that the attractive nuisance doctrine 
is based on the maxim that one must so use and en¬ 
joy his property as not unnecessarily to interfere 
with the safety of others, ^3 hence, is in no 

sense sui generis,'^^ 

Humanity. Another view is that the humanity of 
the doctrine furnishes a sound legal basis,or a 
sufficient although legally unsound basis,for its 
acceptance, the reason for making an exception 
from the general rule regarding trespassers in favor 
of children of tender years being found in their in¬ 
capacity to understand and appreciate dangers into 
which they are led by their childish instincts and 
the doctrine relieving a landowner from liability for 


injury to a trespassing child unless willfully or wan¬ 
tonly inflicted has been characterized as a ‘'cruel and 
wicked doctrine, unworthy of a civilized jurispru¬ 
dence,'^ which “puts property above humanity,'^ and 
“leaves entirely out of view the tender years and in¬ 
firmity of understanding of the child, indeed his in¬ 
ability to be a trespasser in sound legal theory.”"8 
It has been distinctly stated, however, that liability 
for maintaining an attractive nuisance is based on 
negligence or a failure to observe a legal duty and 
does not rest on humanitarian principles.'^^ 

§ 29(3). - Dangerous Character of Prop¬ 

erty or Appliance 

The attractive nuisance doctrine does not apply un¬ 
less the property, conditions, appliances, or instrumen¬ 
talities are per se of a dangerous character with respect 
to chMdren of tender years or are of such character that 
children of tender years can create danger to themselves. 

The attractive nuisance doctrine applies only to 
property, conditions, appliances, or instrumentalities 
which are per se of a dangerous characters^ with 


Oal.—Melendez v. Oity of Los 
Ang-eles, 68 P.2d J)71. 8 Cal.2d '741 
—^Walker v. Pacific Electric Ry. 
Co.. 152 P.2d 226. 66 Cal App 2d 
290—King- v. Simons BrPk Co., 126 
P.2d 627, 52 Cal.App.2d 586—Morse 
V. Doug-las, 290 P, 465, 107 Cal.App. 
196. 

Ky.—Meredith v. Fehr, 90 S.W.2d 
1021, 262 Ky. 648. 

45 C.J. p 763 note 41, 

73. Ala.—-Williams v. Bolding-, 124 
So. 892, 220 Ala. 328. 

Tex.—Galbraith-Poxworth Lumber 

Co. V. Gerneth, Civ.App., 66 S.W. 
2d 471, error dismissed. 

45 C.J. p 763 note 43. 

74:- Wash.—Bjork v. Tacoma, 135 P. 
1005, 76 Wa.sh. 225, 48 L.RJ^.,N.S., 
331. 

45 C.J. p 763 note 44. 

75. Fla.—Atlantic Peninsular Hold¬ 
ing- Co. V. Oanbrink, 182 So. 812, 
133 Fla. 325. 

Ky.—Deaton's Adm'r v. Kentucky & 
West Virginia Power Co., 164 S.W, 
2d 468, 291 Ky. 304. 

45 C.J. p 763 note 45. 

76. Mo.—Buddy v. Union Terminal 

R. Co.. 207 S.W. 821, 276 Mo. 276. 

45 C.J. p 763 note 46. 

77. S.C.—McLendon v. Hampton 
Cotton Mills Co., 95 S.E. 781, 109 

S. C. 238. 

7S. S.C.—Renno v. Seaboard Air 
Line R. Co„ 112 S.E. 439, 120 S.C. 
7, 27. 

4'5 C.J. p 763 note 49. 

79. Tenn.—McCulley v. Cherokee 
Amusement Co., 184 S-W.2d 170, 
182 Tenn. 68. 

80. U.S.—Hunsche v. Southern Pac. 
Co., D.C.Cal., 62 F.Supp. 634—Cor¬ 


pus Juris cited in Katacka v. May 
Department Stores Co„ D C.Cal., 
28 F.Supp. 3, 7, reversed on other 
g-ronnds, C.C.A., Takashi Kataoka 
V. May Department Stores Co., 115 
F.2d 521. certiorari denied May De¬ 
partment Stores Co. v. Takashi Ka¬ 
taoka. 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

Cal.—Clark v. Pacific G^s & Electric 
Co., 5 P.2d 58. 118 Cal.App. 344. 
rehearing- denied 6 P.2d 297. 1“8 
Cal.App. 344—Morse v. Doug'las.* 
290 P. 465, 107 Cal.App, 196. 

Iowa,—Harriman v. Incorporated 
Town of Afton, 281 N.W. 183, 225 
Iowa 659. 

Ky.—Young-’s Adm'r v. Mahan-Jelli- 
co Coal Co., 67 S.W.2d 4.2, 252 Ky. 
316. 

La.—Peters v. Town of Ruston, App.. 
167 So. 491, followed in Grimes v. 
Town of Ruston, 167 So. 493. 
Mo.—Hull V. Gillioz, 130 S.W.2d 623, 
344 Mo, 1227. 

Okl.—Sinclair Prairie Oil Co. v. 

Smith, 99 P.2d 903, 186 Okl 631. 
Tenn.—McCay v. Du Pont Rayon 
Co.. 96 S.W.2d 177, 20 Tenn.App. 
157. 

Tex.—Garner v. Plarris County Hous¬ 
ton Ship Channel Nav. Dist., Civ. 
App., 69 S.W.2d 425. 

Wash.—Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311. 26 Wash. 
2d 891—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
Shows, 10'5 P.2d 838, 5 Wash.2d 599. 
Wis.—Corpus Juris quoted in Schulte 

V. Willow River Power Co., 290 N. 

W. 629, 630, 234 Wis. 188. 

45 C.J. p 763 note 50. 

"‘The character of the machinery 
and its accessibility are important 
factors to be considered."—^Krepcho 
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V. City of Erie. 21 A.2d 461, 464, 145 
Pa.Super. 417. 

TTnless object can readily infl-lct 
injury on children, it is not an at¬ 
tractive nuisance, and hence tort por¬ 
tion of charge i.s prov'-pd when it ap¬ 
pears that defendant kept such an 
object on hi.*? property.—Wheeler v. 
City of St. Helens, 5$ P.2d 501, 163 
Or. 610. 

When inherently dangerous 

(1) The pbra.se “inherently dan¬ 
gerous" within the attractive nui¬ 
sance doctrine means danger that in¬ 
heres in the instrumentality or condi¬ 
tion itself at all time.s so as to re¬ 
quire special precautions to be taken 
with regard to it to prevent injury 
instead of danger arising from mere 
casual or collateral negligence of oth¬ 
ers with respect to it under particu¬ 
lar circumstances.—Lentz v. Schuer- 
man Bldg. & Realty Co.. Mo.. 220 S. 

W. 2d 58—Slate ex rel. W. E. Calla¬ 
han Const. Co. V. Hughes. 159 S.W. 
2d 251, 348 Mo. 1209, conformed to 
161 S.W.2d 438—Emery v. Thompson, 
148 SW.2d 479. 347 Mo. 494—Hull v. 
Gillioz, 130 S.W.2d 623. 344 Mo. 1227. 

(2) To make the attractive nui¬ 
sance doctrine applicable, conditions 
must be so dangerous at all times 
that, without the concurrence of any 
casual or collateral negligence of 
third person to increase the danger 
at or near the time of the injury, 
it should be reasonably anticipated 
as likely to cause injury to children 
playing there unless special precau¬ 
tions are taken to prevent it.—Hull 
V. Gillioz, supra. 

(3) There cannot be an attractive 
nuisance except from a condition 
maintained over an unreasonable pe— 
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respect to children of tender age,8l or are of such 
character that children of tender age can create 
danger to themselves out of them,S2 so that they are 
likely to or probably will result in injury to children 
who are attracted to them.^S 

In order to render the doctrine applicable, the sit¬ 
uation or characteristics of the instrumentality or 
condition must be such as to impose on the owner a 
duty of reasonably anticipating injury to children if 
it remains unguarded,^4 and, where there is nothing 
to indicate any probability of danger, the owner or 
person in charge is not liable for failure to use or 
provide safeguards.^® It is not sufficient that the 
instrumentality or condition may be a source of dan¬ 
ger to children, but it must be of such a nature that 
danger to children is reasonably to be apprehend¬ 
ed,^® and, in the absence of anything which indi¬ 
cates or should indicate to the owner or person in 
charge a reasonable likelihood of danger, the doc¬ 
trine does not apply.^'^ Thus where, although a 
structure may be attractive for certain purposes, it 
is not dangerous when used for such purposes, the 


attractive nuisance doctrine is not available to im¬ 
pose liability for an injury sustained while making 
a use of the property which could not reasonably 
have been anticipated and to which it had never 
theretofore been put.^^ 

The doctrine will, however, apply to a thing which 
is so obviously dangerous to children that, where the 
use of it by children is discovered, it is negligent not 
to guard it,®^ or which tends to attract children into 
or on another object which is inherently danger- 
OUS.90 

Latency of danger. It has been considered that 
the attractive nuisance doctrine applies only where 
the danger is latent, and not when it is patent,for 
the reason that the inefficiency of children who are 
so little advanced as to be unable to recognize pa¬ 
tent dangers should not be allowed to shift the care 
of them from their parents to strangers or to impose 
on the owners of property a duty and liability where 
otherwise none would exist.®2 However it has been 
held that the doctrine is applicable where the dan¬ 
ger is patent as well as where it is latent.^^ 


rlod of time.—State ex rel. W. E. 
Callahan Const. Co. v. Hug’hes, su¬ 
pra. 

Baft on reservoir not dangerous in¬ 
strumentality 

Iowa.—Harriman v. Incorporated 
Town of Afton, 281 N.W. 183, 225 
Iowa 650. 

81. La.—Peters v. Town of Ruston, 
App., 167 So. 491. 

Wis.—Schulte v. Willow River Pow¬ 
er Co.. 200 N.W. 629, 234 Wis. 188. 
45 C.J. p 764 note 51. 

Persons in whose favor doctrine ap¬ 
plies see infra § 29 (H). 

82. Ija.—Peters v. Town of Ruston, 
App., 167 So. 491. 

Wis.—Schulte V. Willow River Pow¬ 
er Co., 290 N.W. 629, 234 Wis. 188. 
45 C.J. p 764 note 52. 

Bang*erous when set in motion hy 
adults 

The “attractive nuisance*' doctrine 
is limited to things which are dan¬ 
gerous to children because of the 
likelihood that children will meddle 
with them, and it does not extend 
to things which become dangerous 
only when adults set them in mo¬ 
tion. 

U.S.—Barnhill v. Mt. Morgan Coal 
Co.. D.C.Ky., 215 F. 608. 

D.C.—Harris v. Roberson, 139 F.2d 
529, 78 U.S.App.D.C. 246. 

83. Wis.—Schulte v. Willow River 
Power Co., 290 N.W. 629, 234 Wis. 
188. 

45 C.J. p 764 note 53. 

84. Pa.—^Williams v. Overly Mfg. 
Co., 34 A.2d 52, 153 Pa.Super. 347. 

45 C.J. p 764 note 64. 


85. Ohio.—Ann Arbor R. Co. v. Kinz, 
67 N.E. 479, 68 Ohio St. 210. 

45 C.J. p 764 note 55. 

86. Pa.—Corpus Juris cited in 

Colligen v. Philadelphia Electric 
Co.. 151 A. 699, 701, 301 Pa. 87— 
Corpus Juris (quoted in Krepcho v. 
City of Erie. 21 A.2d 461, 4G5. 145 
Pa.Super. 417—^Dornick v. Wierton 
Coal Co., 167 A. 617, 109 Pa.Super. 
400. 

45 C.J. p 764 note 66. 

87. Cal.—'Clark v. Pacific Gas & 
Electric Co., 5 P.2d 58, 118 Cal.App. 
344, rehearing denied 6 P..2d 297, 
118 Cal.App. 344. 

Ky.—Jones v. L. & N. R. Co., 179 S. 
W.2d 874, 297 Ky. 19 7, 152 A.L.R. 
1259—AJvis V. Weaver. 266 S.W. 
888, 206 Ky. 95. 

Pa,—Krepcho v. City of Erie, '21 A. 

2d 461, 145 Pa.Super. 417. 

Tenn.—McCay v. Du Pont Rayon Co., 
96 S.W.2d 177, 20 Tenn.App. 157. 
Wash.—Bjork v. Tacoma, 135 P. 1005, 
76 Wash. 225, 48 L.R.A.,N.S., 331, 

88. Utah.—Payne v. Utah-Idah'j 

Sugar Co., 221 P. 568, 62 Utah 598. 

45 C.J. p 764 note 58. 

89. Tex.—^Missouri, etc., R. Co. v. 
Edwards, 36 S.W. 430, 90 Tex. 66, 
32 L.R,A. 825. 

90. N.T.—Parkes v. New York Tel. 
'Co., 198 N.Y.S. 698, 120 Misc. 459. 
affirmed 201 N.Y.S. 930, '207 App. 
Div. 869. 

Proximity to attraction generally see 
infra § 29 (4). 

91. Ala,—^Luallen v. Woodstock Iron 
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& Steel Corporation, 184 So. 182, 
236 Ala. 621—Cobb v. Lowe Mfg. 
Co., 150 So. 687, 227 Ala. 456— 
Ford v. Planters’ Chemical & Oil 
Co.. 126 So. 863. 220 Ala. 669— 
Williams v. Bolding, 124 So. 892, 
220 Ala. 328. 

Cal.—King v. Simons Brick Co., 126 
P.2d 627. 52 Cal.App.2d '586. 

Colo.—Esquibel v. City and County 
of Denver, 151 P.2d 757. 112 Colo- 
'546. 

Ill.—Wood V. Consumers Co., 79 N.E. 

2d 826. 334 Ill.App. 530. 

Ind.—Anderson v. Reith-Riley Const. 

Go., 44 N.E.2d 184, 112 Ind.App. 170. 
La.—McKenna v. City of Shreveport, 
133 So. 524, 16 La.App. 234. 

Tex.—Corpus Juris quoted lu Stimp- 
son V. Bartex Pipe Line Co.. 36 S. 
W.2d 473. 476. 120 Tex. 232. an¬ 
swers conformed to, Civ.App., 38 
S.W.2d 1119, second case. 

45 C.J. p 765 note 61. 

Ponds, pools, and streams see infra 
§ 29 (12). 

What constitutes latent danger 

What law considers concealed dan¬ 
ger extends to things hidden from 
appreciation of person in urel, as 
well as to things hidden from eye.— 
Montgomery Ward & Co. v. Ramirez, 
Tex.Civ.App., 127 S,W.2d 1034, error 
dismissed, judgment correct. 

9S. Tex.—Stimpson v. Bartex Pipe 
Line Co., 36 S.W.2d 473, 120 Tex. 
232, answers conformed to, Civ. 
App., 38 S.W.2d 1119, second case. 

46 C.J. p 765 note 62. 

93. Tenn.—^DuPont Rayon Co. v- 
Roberson, 12 Tenn.App. 261. 
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§ 29(4). -Attractiveness to Children 

The attractive nuisance doctrine is not applicable un¬ 
less the Instrumentality, appliance, or condition is un¬ 
usual and of such a nature as to render it peculiarly 
or unusually attractive or alluring to children. 

The attractive nuisance doctrine does not apply 
unless the instrumentality or condition involved is 
dangerous, as considered supra § 29(3), and at¬ 
tractive to children,94 although, as considered su¬ 
pra § 28, the modern tendency, at least in some ju¬ 
risdictions, is to impose liability when the owner 
knows or should know that children are likely to 
trespass on his land on which he maintains an in¬ 
strumentality or condition which is likely to be dan¬ 
gerous to them, even though the particular instru¬ 
mentality or condition is not attractive to children 
or of such nature as to come within the attractive 
nuisance doctrine. 

Not every instrumentality attractive to children 
constitutes an attractive nuisance, under the attrac¬ 
tive nuisance doctrine,95 A statement that any 
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agency which is dangerous and attractive to chil¬ 
dren may constitute an attractive nuisance is en¬ 
tirely too broad,95 and leads to absurdities,97 since 
there is practically no limit to what may attract 
children.99 It is manifest that many things ordina¬ 
rily in existence and use throughout the country are 
both attractive and dangerous to children,9 9 and to 
hold that such things amount to an implied invita¬ 
tion to enter would be contrary to reason, would 
lead to vexatious and oppressive litigation, and im¬ 
pose on property owners such a burden of vigilance 
and care as would materially impair the value of 
property and seriously cripple the business of the 
country. 1 

Accordingly, it is usually considered that in order 
that the attractive nuisance doctrine may properly 
be applicable, the condition or appliance must be 
something unusual and which is of a nature render¬ 
ing it peculiarly or unusually attractive or alluring 
to children.2 It is also necessary to the application 
of the doctrine that the danger of alluring children 


94. Ala.—Pollard v. McGregrg-ors, 195 
So. 736, 239 Ala. 467. • 

Ill.—Burns v. City of Chicago, 169 N. 
E. Sll. 338 Ill. 89. 

La.—Corpus Juris cited in Peters v. 
Town of Ruston, App,, 167 So. 491, 
492, followed in Grimes v. Town of 
Ruston, 167 So. 493. 

Miss.—Corpus Juris quoted in Vin¬ 
cent V. Barnhill, 34 So.2d 363, 365, 
203 Miss. 740—Corpus Juris quoted 
in Bonhomie & H. S. Ry. Co. v. 
Hinton. 124 So. 271, 155 Miss. 173. 
Pa,—Irwin Savings & Trust Co. y. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278. 

S.C.—Hart v. Union Mfg. & Power 
Co., 154 S.E. 118, 157 S.C. 174. 
Tenn.—McCay v. Du Pont Rayon Co., 
96 S.W.2d 177, 20 Tenn.App. 157. 
Tex.—Texas-Louisiana Power Co. v. 

Bihl, Com.App., 66 S.W.2d 672. 
Wash.—Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
.2d 891—Schock v. Ringling Bros, 
and Barnum & Bailey Combined 
Shows, 105 P.2d 838, 6 Wash.2d 
'599. 

4'5 C.J. p 765 note 63. 

"The essential elements are unmis¬ 
takable if it is to be applied, (a) 
The defendant must have tempted 
the child to come on his property; 
and (b) he must have yielded to that 
temptation."—Salt River Valley Wa¬ 
ter Users’ Ass’n v. Compton, 11 P.2d 
839, 841. 40 Ariz. 282, quoted in Hol¬ 
brook Light & Power Co. v. Gordon, 
148 P.2d 360, 364, 61 Ariz. 256. 

Attractiveness and comparative ac¬ 
cessibility to children of a potential¬ 
ly dangerous instrumentality are cir¬ 
cumstances by which owners’ want 
of care is tested.—Thompson v. 
Reading Co., 23 A.'2d 729, 343 Pa. 685. 


95. Ky.—^Jarvis v. Howard, 219 S.W. 
2d 958, 310 Ky. 38. 

96. Colo.—^Hayko v. Colorado, etc.. 
Coal Co., 235 P. .373, 77 Colo. 143, 
39 A.L.R. 482. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740—Bonhomie & H. 
S. Ry. Co. V. Hinton, 124 So. 271, 
155 Miss. 173. 

97. Colo.—Hayko v. Colorado, etc., 
Coal Co., 235 P. 373, 77 Colo. 143, 
39 A.L.R. 482. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740—Bonhomie & H. 
S. Ry. Co. V. Hinton, 124 So. 271, 
155 Miss. 173. 

93. Miss.—Vincent v. Barnhill, 34 
So.2d 3G3, 203 Miss. 740—Bonhomie 
& H. S. Ry, Co. V. Hinton, 124 So. 
271, 155 Miss. 173. 

M. C.—Harris v. Winston-Salem 

Southbound Ry. Co., 18 S.E.2d 204, 
220 N.C. 698. 

45 C.J, p 765 note 67. 

99. Ariz,—Salt River Valley Water 
Users’ Ass’n v. Compton, ,11 P.2d 
839, 40 Ariz. 282. 

La.—Saxton v. Plum Orchards, App., 
34 So.2d 423—^Peters v. Town of 
Ruston, App., 167 So. 491. 

Miss.—^Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740—Bonhomie & H. 
S. Ry. Co. V. Hinton, 124 So. 271, 
15'5 Miss. 173. 

Tex.—San Antonio, etc,, R. Co. V. 

Morgan, 46 S.W. 28, 92 Tex. 98. 
Inherently attractive 

Some ’instrumentalities easily ac¬ 
cessible to children are not only in¬ 
herently dangerous, but inherently 
attractive and alluring.—LotjisvilZe & 

N. R. Co. V. Vaughn, 166 S.W.2d 43, 
292 Ky. 120. 


1 . Cal.—Camp v. Peel, 92 P.2d 428, 

33 Cal.App.2d 612. 

La.—Saxton v. Plum Orchards, App., 

34 So.2d 423—Peters v. Town of 
Ruston, App., 167 So. 491. 

Miss.—Vincent v. Barnhill, .34 So.2d 
363, 203 Miss. 740—Bonhomie & H. 
S. Ry. Co. V. Hinton, 124 So. 271, 
155 Miss. 173. 

45 C.J. p 766 note 69. 

2. U.S.—Hunsche v. Southern Pac. 
Co., D.C.Cal., 62 P.Supp, 634, 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Compton, 11 P..2d 839, 
40 Ariz, 282. 

Cal.—Doyle v. Pacific Electric Ry. 
Co., 59 P.2d 93. 6 Cal.2d 550—Walk¬ 
er V. Pacific Electric Ry. Co., 152 
P.2d 226, 66 CaLApp.2d 290—Clark 
V. Pacific Gas & Electric Co., 5 P. 
2d 58, 118 Cal.App. 344, rehearing 
denied 6 P.2d 297, 118 Cal.App. 
344—Beeson v. City of Los An¬ 
geles, 300 P. 993, 115 Cal.App. 122 
—Hernandez v. Santiago Orange 
Growers’ Ass’n, 293 P. 875, 110 Cal, 
App. 229—Morse v. Douglas, 290 
P. 465, 107 Cal.App. 196. 

Colo.—Esquibel v. City and County 
of Denver, ISl P.2d 757, 112 Colo. 
546. 

Ill.—^Wood V. Consumers Co., 79 K. 

E.2d 826, 334 Ill.App. 530. 

Ind.—Anderson v. Reith-Riley Const 
Co., 44 N.E.2d 184, 112 Ind.App. 170. 
Ky.—Fain v. Standard Oil Co. of 
Kentucky, 145 S.W.2d 39, 284 Ky. 
561. 

La.—Saxton v. Plum Orchards, App., 
34 So.2d 423—Peters v. Town of 
Ruston, App., 167 So. 491. 

Miss.—^Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. '740—Bonhomie & H. 
S. Ry. Co. V. Hinton, 124 So. 271, 
155 Miss. 173. 
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should be so obvious that a due regard for the safety 
of children would suggest to a man of ordinary pru¬ 
dence the necessity of taking precautions for their 
protection.^ 

Combined attractions. The existence of more 
than one attraction to children may emphasize the 
duty to exercise proper care to guard them from in- 
jury.'* 

Proximity to attraction. It has been held that one 
who maintains on his premises or in a public place a 
dangerous instrumentality which is not in itself at¬ 
tractive but is placed in such immediate proximity to 
an attractive, but not dangerous, situation or con¬ 
dition as to form with it an attractive and dangerous 
whole is liable for injuries to a child thus attracted 
to the danger.5 


§ 29(5). - Actual Attraction of Child In¬ 

jured 

Liability may not be imposed under the attractive 
nuisance doctrine unless the condition or appliance which 
caused the Injury had actually attracted the child into 
danger. 

In order that liability may be imposed under the 
attractive nuisance doctrine it is necessary that the 
condition or appliance which caused the injury 
should have actually attracted the child into dan¬ 
ger,^ and hence the doctrine is not applicable where 
the injured child went into the dangerous situation 
for some other reason.'^ However, in some juris¬ 
dictions the courts have declined to follow the 
rule,^ and, as considered supra § 28, the modern 
tendency, at least in some jurisdictions, is to render 


Pa. —^Rapczynskl v. W. T. Cowan. 
Inc.. 10 A.2d 810. 138 Pa.Super. 
392—Zellman v. City of Philadel¬ 
phia, 17 Pa.Dist. & Co. 493. 

Tenn.—Ray v, Hutchison, 68 S.W.2d 
948, 17 Tenn.App. 477. 

Tex.—Holt V. Fuller Cotton Oil Co.. 
Civ.App.. 175 S.W.2d 272. error re¬ 
fused—Mayes v. West Texas Utili¬ 
ties Co., Civ.App., 148 S.W.2d 950, 
error dismissed, judgment correct 
—Texas Power <& Light Co. v. Burt. 
‘ Civ.App.. 104 S.W.2d 941. error re¬ 
fused—Texas Public Service Co. v. 
Laughead, Civ.App., 73 S.W.2d 925, 
error refused—Garner v. Harris 
County Houston Ship Channel Nav. 
Dist., Civ.App., G9 S.W.2d 425. 

45 C.J. p 766 note 70. 

Attractive nuisance need not he 
painted in gaudy colors, but must ap¬ 
peal to natural propensity of children 
to play.—Quisenberry v. Gulf Pro¬ 
duction Co., Civ.App., 63 S.W.2d 248. 
affirmed Gulf Production Co. v. Qui¬ 
senberry, 97 S.W.2d 166, 128 Tex. 347. 
Protection of children by guardians 
“The proper owner has the right to 
expect that the natural guardians of 
children who are too young to un¬ 
derstand and avoid ordinary dangers 
will keep such children away from 
them, or not allow the children to 
encounter them unless properly ac¬ 
companied."—Ray V. Hutchison, 68 

S.W.2d 948, 955, 17 Tenn.App. 477, 
quoted in McCay v. Du Pont Rayon 
Co., 96 S.W.2d 177, 183, 20 Tenn.App. 
167. 

3. U.S.—^Martin v. Latex Const. Co., 
D.C.La.. 50 F.Supp. 424. 

Cal.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 68, 118 Cal.App. 344, 
rehearing denied 6 P.2d 297, 118 
Cal.App. 344—Morse v. Douglas, 
290 P. 465, 107 Cal.App. 196. 

Ky.—Jones v. L. & N. R. Co., 179 
S.W.2d 874, 297 Ky. 197, 1*52 A.L.R. 
1259. 

La.—Marquette y, Cangelosi, App., 
148 So. 88. 


Tenn.—Anderson v. Peters, 124 S.W. 

2d 717. 22 Tenn.App. 563. 

Tex.—Garner v. Harris County Hous¬ 
ton Ship Channel Nav. Dist., Civ. 
App., 69 S.W.2d 425. 

Wash.—Deffiand v. Spokane Portland 
Cement Co., 176 P.2d 311. 26 Wash. 
2d 891. 

45 C.J. p 766 note 71. 

Iiauclo*WTier must have actual or 
implied knowledge of attractiveness 
or of actual resort by children to al¬ 
legedly attractive premises or object 
thereon before being treated as hav¬ 
ing to anticipate children's presence, 
and hence having to exercise reason¬ 
able care.—Empire Dist. Electric Co. 
V. Harris, C.C.A.Mo., 82 F.2d 48. 

If place or appliance cannot he said 
to possess a quality calculated to at¬ 
tract children generally, it must be 
shown that to defendant’s knowledge 
the injured child or others were in 
habit of using it in order to establish 
defendant’s negligence under attrac¬ 
tive nuisance doctrine.—Hedgepath v. 
City of Durham, 28 S.E.2d 503, 223 N. 
C. 822. 

4. Tex.—Johnson v. Atlas Supply 
Co., Civ.App., 183 S.W. 31. 

45 C.J. p 766 note 72. 

5. Ark.—Corpus Juris quoted in 
Arkansas Power & Light Co. v. 
Kilpatrick, 49 S.W.2d 353, 354, 185 
Ark. 678. 

Ill.—Harrison v. City of Chicago, 31 
N.E.2d 359, 308 Ill.App. 263—Cicero 
State Bank v. Dolese & Shepard 
Co., 18 N.E.2d 674, 298 Ill.App. 290 
—O’Donnell v. City of Chicago, 6 
N.E.2d 449, 289 lU.App. 41. 

45 C.J. p '766 note 73. 

Pigeons nesting in cupola which 
also contained high voltage wires 
could be considered a condition at¬ 
tractive and alluring to young chil¬ 
dren, in determining whether at¬ 
tractive nuisance doctrine was ap¬ 
plicable to death of thirteen-year- 
old boy who entered cupola to catch 
pigeons,—^Deffiand v. Spokane Port¬ 


land Cement Co., 176 P.2d Sll, !2'6 
Wash.2d 891. 

6. Ariz.—Corpus Juris cited in Salt 
River Valley Water Users’ Ass'n 

V. Compton, 8 P.2d 249, 254, 39 Ariz. 
491, motion denied 11 P.2d 839, 40 
Ariz. 282. 

S.D.—Morris v. City of Britton, 279 
N.W, 531. 66 S.D. 121, 

45 C.J. p 767 note 75. 

7. Ariz.—Salt River Valley Watef 
Users’ Ass’n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 11 
P.2d 839. 40 Ariz. 282. 

Colo.—Esquibel v. City and County 
of Denver, 151 P.2d 757, 112 Colo. 
646. 

Ky.—Jones v. L. & N. R. Co., 179 S. 

W. 2d 874, 297 Ky. 197, 152 A.L.R. 
1259. 

Pa.—Parncutt v. Connecting Ry. Co., 
20 Pa.Dist. & Co. 358. 

S.C.—Hancock v. Aiken Mills, 185 S. 

E. 188. 180 S.C. 93. 

Tex.—Ohler v. Trinity Portland Ce¬ 
ment Co.. Civ.App.. 181 S.W.2d 120. 
45 C.J. p 767 note 76. 

Bird’s nest on pole of transmission 
line 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Compton, 11 P.2d 839, 
40 Ariz. 282—Salt River Valley 
Water Users’ Ass’n v. Green, 8 P. 
’2d 255, 39 Ariz. 508. 

Hunting frogs 

Ill.—Matijevich v. Dolese & Shepard 
Co., 261 Ill.App. 498. 

8. Ark.—Standard Oil Co. of Louisi¬ 
ana V. Dumas, 38 S.W.2d 17, 183 
Ark. 616. 

Authorities reviewed 
Wyo.—^Afton Electric Co. v. Harrison, 
54 P.2d 540, 545, 49 Wyo. 367. 
Injury hy same specimen as well as 
species 

Where plaintiff, an eight-year old 
boy, and other boys entered defend¬ 
ant’s junk yard from street at place 
where boards were missing to play 
and to obtain automobile cloth for 


463 



NEGLIGENCE 


65 O.J.S 


§ 29(5) 

the owner of land responsible when he knows or 
should know that children are likely to trespass on 
his land on which he maintains an instrumentality or 
condition which is likely to be dangerous to them, 
even though the instrumentality or condition causing 
the injury does not actually attract the injured child 
onto the premises. 

Invitation from another. The attractive nuisance 
doctrine will support a recovery where the injured 
child went on the premises by reason of the attrac¬ 
tiveness of the instrumentality which caused the in¬ 
jury, although his entrance was pursuant to an in¬ 
vitation from another child but the doctrine can¬ 
not be successfully invoked in favor of a child who 
was induced to go on the premises by the invitation 
of an older person who was himself thereon for an 
unlawful purpose.^® 

§ 29(6). - Inducement to Enter Prem¬ 

ises ; Accessibility 

Liability for injury to an infant trespasser on private 
premises may not be imposed under the attractive nui¬ 
sance doctrine unless the alleged attractive nuisance was 
accessible and was so situated as to entice the child onto 
the premises. 

In order that liability for injuries to an infant 
trespasser may be imposed under the attractive nui¬ 
sance doctrine, it is necessary that the thing or con¬ 
dition alleged to have constituted the attractive nui¬ 
sance should have been so situated as to entice the 
child onto the premises,and it is not sufficient that 
it attracted him after he had already become a tres¬ 


passer, ^2 although, as considered supra § 28, thi 
modern trend, at least in some jurisdictions, is tc 
impose liability when the owner of land knows oi 
should know that children are likely to trespass or 
his land on which he maintains an instrumentalit} 
or condition which is likely to be dangerous to their 
and the enticement and allurement of the child on¬ 
to the premises is important only in so far as il 
bears orl the likelihood of trespassing. 

The attractive nuisance doctrine is not applicable 
to a thing or condition which is not visible or dis¬ 
coverable from outside of the premises on which it 
is situated.i2 Where, however, the actual entry on¬ 
to the premises was due to the attraction of the 
thing which caused’the injury, it is immaterial what 
induced the child to approach the premises.^^ It has 
also been said that, where an invitation is inferable 
from the unusual attractiveness of the machine, it 
is immaterial where the injured child was when he 
accepted the implied invitation.^^ The rule requir¬ 
ing allurement of children to the premises by the 
attractive nuisance has been held inapplicable where 
the attractive nuisance is located on a public high¬ 
way^® or where, as considered infra § 41, the chil¬ 
dren are regarded as licensees in that they are in 
the habit of playing on the owner’s premises with 
his permission or acquiescence. 

Accessibility. In order that the attractive nui¬ 
sance doctrine should be applicable, the property, 
appliance, or condition in question must be so acces¬ 
sible to the children that it should reasonably be an- 


a hut, fact that plaintiff could not, 
from the street, see automobile which 
injured him did not preclude recov¬ 
ery since he was not required to 
show that he was injured by the 
same specimen as well as the same 
species which lured him into the 
premises.—Eastburn v. Levin, 113 P. 
2d 176, 72 App.D.C. 190. 

Entry to appropriate defendant’s 
property 

Where plaintiff, an eig'ht-year old 
boy and other boys entered defend¬ 
ant’s junk yard from a street at a 
place where boards were missing: 
to play and to obtain automobile 
cloth for a hut, recovery for injuries 
could not be defeated on theory that 
plaintiff's sole purpose in going: into 
defendant’s yard was to appropriate 
defendant’s property.—Eastburn v. 
Levin, supra. 

9. -Cal.—^Barrett v. Southern Fac. 

' Co., 27 P. 666, 91 Cal. 296, 25 Am. 

S.R. 186. 

10. Ill.—Union Stock Tard, etc., Co. 
V. Butler. 92 Ill.App. 166. 

11- Ill.—^Wolczek V. Public Service 
Co. of Northern Illinois, 174 N.E. 


'577, 342 Ill, 482—Wood v. Consum¬ 
ers Co.. 79 N.E.2d 826, 334 Ill.App. 
530—Rokicki v. Polish Nat. Alli¬ 
ance of U. S. of North America, 41 
N.E.2d 300, 314 Ill.App. 880—Ger- 
mann v. Huston. 23 N.E.2d 371, 302 
Ill.App, 38—Matijevich v. Dolese & 
Shepard Co., 261 Ill.App. 498. 

Ky.—Young’s Adm'r v. Mahan-Jellico 
Coal Co,. 67 S.W.2d 42. 252 Ky. 316. 
Pa.—Rapezynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 3,02. 
Tex.—Corpus Juris cited in Gotcher 
V. City of Farmersville, 151 S.W. 
2d 565, 566, 137 Tex. 12. 

45 C.J. p 767 note 80. 

Iiocation of town’s reservoir, Iso¬ 
lated from any public place or play¬ 
ground, but adjacent to a primary 
highway, was not so situated as to 
be an invitation to children playing 
on property adjoining or adjacent 
thereto.—^Harriipan v. Incorporated 
Town of Afton, .281 N.W, 183, 225 
Iowa 659. 

12. Ill.—^Wood V. Consumers Co., 79 
N.E.2d 826, 334 Ill.App.'5SO—Rodg¬ 
ers V. Alton R. Co., 6 N.E.2d 244, 
288 Ill.App. 462. 

Ind.—Indianapolis Motor Speedway 

■4d4 


I Co. V. Shoup, 165 N.E. 246, 88 Ind. 
App. 572. 

Mo.—State ex rel. W. E. CaUahan 
Const. Co. v. Hughes, 1-59 S.W.2d 
251, 348 Mo. 1209, conformed to, 
App., 161 S.W.2d 433—Emery v. 
Thompson, 148 S.W.2d 479, 347 Mo. 
494—Hull V. Gillioz, 130 S.W.2d 
€23, 344 Mo. 1227. 

Pa.—Rapezynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 392. 
Tex.—Gotcher v. City of Farmers- 
ville, 151 S.W.2d 565, 1.37 Tex. 12. 
45 C.J. p '767 note 81. 

13. Tex.—Gotcher v. City of Farm¬ 
ersville, supra. 

45 C.J. p 768 note 8'2. 

14. Ill.—^Wliite V. Boydston, 209 Ill. 
App. 422. 

45 C.J. p 768 note S3. 

15. Tex.—San Antonio, etc., R, Co. v- 
Skidmore, 65 S.W. 215, 27 Tex.Civ. 
App. 329. 

46 C.J. p 768 note 84. 

16. Ill.—^Dabrowski v. Illinois Cent 
R. Co., 24 N.E.2d 382, 303 IlIApp. 
31. 

Where trespass on realty not involv¬ 
ed see infra § 29 (10). 
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ticipated that they will come upon it,l^ and it is 
not sufficient that it is possible for children to reach 
it.i8 

§29(7). - Origin of Condition 

The attractive nuisance doctrine does not apply to 
natural conditions, but only to dangerous things or 
conditions artificially created. 

The attractive nuisance doctrine does not apply to 
natural conditions,but only to dangerous things 
or conditions artificially created.^O It has also been 
held that the doctrine should not be extended to cas> 
es where the thing or condition complained of is 
similar to, or a reproduction of, nature,^^ The doc¬ 
trine may, however, be applied to a condition due 
partly to the natural topography of the premises 
and partly to the operations carried on thereon.22 
It is not necessary to charge one with liability that 
he should have created the dangerous condition,23 
but the owner or person in charge may be held lia¬ 
ble for injury resulting from his failure to safe¬ 
guard a dangerous condition created by others with 
his knowledge and consent,2^ especially where a con¬ 
dition which he created contributed to the injury.25 

§ 29(8). - Duty to Safeguard 

a. In general 

b. Sufficiency of safeguards 


a. In Gceneral 

A person Is not liable under the attractive nuisance 
doctrine where he has no control of the property on which 
the thing complained of exists, or where he has not 
failed to provide adequate safeguards, or where the in¬ 
strumentality, agency, or condition cannot be fully or 
sufficiently guarded to protect Infant trespassers without 
destroying Its usefulness for the purpose for which it is 
maintained. 

The attractive nuisance doctrine cannot be applied 
so as to impose liability on one who has no control 
of the premises on which the thing complained of 
exists, and no right or power to erect fences or 
guards thereon for the protection of children who 
may be attracted there.26 Also, even though a thing 
or a condition may be both attractive and dangerous 
to children, the attractive nuisance doctrine cannot 
apply to it unless it is maintained or left in an un¬ 
protected or unguarded conditioii.27 

Practicability of safeguarding. The attractive 
nuisance doctrine cannot be extended so far as to. 
deprive one of the use of his property because it is 
dangerous for children who may come uninvited on 
his premises,28 and the doctrine is, therefore, sub¬ 
ject to the qualification that it will apply only where 
the instrumentality, agency or condition can be fully 
or sufficiently guarded to protect against injury to. 
trespassing children without destroying its useful¬ 
ness for the purpose for which it is maintained.2il' 


17. Pa.—Thompson v. Reading Co., 
23 A.2d 729, 343 Pa. 585—Corpus 
Juris cited in Colli gen v. Philadel¬ 
phia Electric Co., 151 A. 699, 701, 
301 Pa. 87—Corpus Juris cited in 
Krepcho v. City of Erie, 21 A.2d 
461, 465, 145 Pa.Super. 417—Dor- 
nick V. Wierton Coal Co., 167 A. 
617, 109 Pa.Super. 400. 

4'5 C.J. p 768 note 85. 

Sufficiency of safeguards see infra § 
29 (8) b. 

18. Pa.—Colli gen v. Philadelphia 

Electric Co., I5l A. 699, 301 Pa. 
87—Krepcho v. City of Erie, 21 A. 
2d 461. 145 Pa.Super. 417—Dornick 
V. Wierton Coal Co., 167 A. 617, 109 
Pa.Super. 400. 

45 C.J. p 768 note 86. 

19. Ariz.—Salt River Valley Water 
Users* Ass*n v. Compton, 11 P.2d 
839. 40 Ariz. 282. 

Ga,—McCall v. McCallle, 171 S.E. 843, 
48 Ga.App. 99. 

Iowa.—Corpus Juris cited in Raeside 
V. Sioux City, 229 N.W. 216, 218, 
209 Iowa 975. 

Pa.—^Williams v.* pyerly Mfg, Co., 34 
A.2d 52, 163 Pa.Super. 347—Rap- 
ezynski v. W, T. Cowan, Inc., 10 A. 
2d 810, 138 Pa.Super. 392. 

45 C.J. p 768 note 89. 

Ponds, pools and streams see in¬ 
fra § 29 (12) j. 

€5 C.J.S.— 


20. U.S.—Hunsche v. Southern Pac. 
Co., D.C.Oal., 62 F.Supp. 634. 

Cal.—Baugh v. Beatty, App.. 205 P. 
2d 671—Walker v. Pacific Electric 
Ry. Co., 152 P.2d 226. 66 Cal.App. 
,2d 290—Beeson v. City of Los An¬ 
geles, 300 P. 993, 115 Cal.App. 122 
—Hernandez v. Santiago Orange 
Growers* Ass’n, 293 P. 875, 110 Cal. 
App. 229—Morse v. Douglas, 290 P. 
465, 107 Cal.App. 196. 

45 C.J. p 769 note 90. 

21. Ind.—Anderson v. Reith-Riley 
Const. Co., 44 N.E.2d 184, 112 Ind. 
App. 170. 

45 C.J. p 769 note 91. 

22. Ill.—Thomas v. Anthony, JO3 N. 
E. 974, 261 III. 288. 

45 C.J. p 769 note 93. 

23. U.S.—Coeur d'Alene Lumber Co. 
V. Thompson, Idaho, 215 F. 8, 131 
O.C.A. 316, L.R.A.191'5A 731. 

Kan.—Roman v. Leavenworth, 133 P. 
651, 90 Kan. 379. 

Liability of lessor under covenaut to 
repair 

Tenn.—DuPont Rayon Co. v. Rober¬ 
son, 12 Tenn.App. 261. 

24. U.S.—’Coeur d'Alene Lumber Co. 
V. Thompson, Idaho, 21’5 F. 8, 1.31 
C.C.A. 316, L.R.A.1915A 731. 

Ark.—Foster v. Lusk, 194 S.W. 855, 
129 Ark. 1. ’ • 

Liability of owner of property for 
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acts or omissions of third persons, 
generally see infra § 92. 

25. Ark.—Poster v. Lusk, supra. 

45 C.J. p 769 note 95. 

26. Ark.—^^Constantin Refining Co. v. 
Martin. 244 S.W. 37, 155 Ark. 193. 

45 C.J. p 769 note G. 

Sufficiency of safeguards see Infra 
subdivision b of this section. 

27. U.S.—Crawford v. Rice, C.C.A. 
Tex., 36 F.2d 199. 

Ky.—Meredith v. Fehr, 90 S.W.2di 
1021, 262 Ky. 648. 

Pa.—Krepcho v. City of Erie, 21 A.2d' 
461, 145 Pa.Super. 417—Riebel v. 
Land Title Bank & Trust Co., 17 A. 
2d 742, 143 Pa.Super. 136. 

45 C.J. p 768 note 88. 

28. Iowa.—Hart v. Mason City 

Brick, etc,, Co., 135 N.W. 423, 154 
Iowa 741. 38 L.R.A.,N.S., 1173. 

45 C.J. p 769 note 98. 

29. U.S.—Hunsche v. Southern Pac. 
Co., D.C.Cal., 62 F.Supp. 634. 

Cal.—^Walker v. ,Pacific Electric Ry, 
Co., 1'53 P.2d 22 6, 66 Cal.App.2d 
290—^Clark v. Pacific Gas & Elec¬ 
tric Co., 5 P.2d &8, 118 Cal.App. 344, 
rehearing denied 6 P.2d 297, 118. 
Cal.App. 344—Beeson v. City of Los 
Angeles, 300 P. 993, 116 Cal.App, 
122—Hernandez v. Santiago Orange 
Growers' Ass’n, 293 P. 875. liO Cal. 
App. 229—Morse v. Douglas,' ' 290* 
P, 465, 107 CahApp, 19*6. * ■ ' 
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Accordingly, the doctrine does not apply where the 
characteristics of the agency and its general and 
common use render it impracticable and unreason¬ 
able to fence or guard it by inclosure^*^ or otherwise 
to render it inaccessible to children.^i Also, it has 
been stated that the rule applies only when safe- 
■^ards can be provided with slight expense and lit¬ 
tle inconvenience.32 Another expression of the rule 
is that there is a duty to safeguard if this is prac¬ 
ticable with reasonable effort and ordinary care.^^ 

b. Sufficiency of Safeguards 

An owner or occupant of property on which an at¬ 
tractive nuisance is maintained must use ordinary care 
to safeguard young children from injury. 

The rule of reasonable or ordinary care under the 
circumstances of the particular case is applicable to 
the precautions which must be taken to relieve a 
person from liability under the attractive nuisance 
jdoctrine.^^ The fact that young children have no 
foresight and scarcely any apprehension of danger 


is a circumstance which , those owning instrumen¬ 
talities potential for harm must bear in mind, for 
it is every individual's duty to use toward others 
what due care then and there requires.35 An own¬ 
er or occupant of property cannot escape liability 
under the attractive nuisance doctrine unless he has 
exercised ordinary care under the facts and circum¬ 
stances to render the thing constituting the nuisance 
harmless to children, or to prevent them from going 
to, or playing around, the object. 

The owner of premises is not, however, an in¬ 
surer against injuries to trespassing children pro¬ 
duced by the maintenance of an attractive nuisance 
thereon.37 A property owner is not required to 
make his premises ‘'child proof by providing all 
possible safeguards against the entry of children,39 
but he fulfills his full duty when he provides such 
safeguards as would reasonably prevent injury to a 
child of ordinary and normal instincts, habits, and 
training;^® and if he has provided such safeguards 


Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 55 Idaho 
543. 

Pa.—Powell V. Ligon, 5 A.2d 373, 334 
Pa. 250. 

Wash.—Deffland v. Spokane Portland 
Cement Co.. 176 P.2d 311, 26 Wash. 
2d 891—Schock v. Ringling Bros. & 
Barnum & Bailey Combined Shows, 
105 P.2d 838. 5 Wash.2d 699. 

45 C.J. p 769 note 99. 

30. Pa.—Powell v. Ligon, 5 A.2d 373, 
334 Pa. 250. 

Tenn.—McCay v. Du Pont Rayon Co., 
96 S.W.2d 177, 20 Tenn.App. 1'57. 

45 C.J. p 769 note 1. i 

SI. Wash.—Heva y. Seattle School 
Dist. No. 1, 188 P. 776, 110 Wash. 
668 . 

32. Ky.—Brown v. Chesapeake, etc., 

R. Co.. 123 S-W. 298, 135 Ky. 798, 
25 L.R.A.,N.S., 717, 

45 C.J. p 769 note 3. 

33. Mo.—Morrison v. Phelps Stone 
Co., 219 S.W. 393, 203 Mo.App. 142. 

34. U.S.—Reynolds y. May Depart¬ 
ment Stores Co., C.C.A.Mo., 127 F. 
2d 396, certiorari denied May De¬ 
partment Stores Co. v. Reynolds, 
63 S.Ct.. 31, 3,17 U.S. 639, 87 L.Ed. 
515. 

Pal:—Lambert v. Western Pac. R. 
Co., 26 P.2d 824, 135 Cal.App. 81— 
Morse v. Douglas, 290 P. 465, 107 
Cal.App. 196. 

Colo.—Simkins v. Dowis, 67 P.2d 627, 
100 Colo. 355. 

Ill-—^Wolczek V. Public Service Co. of 
Northern Illinois, 174 N.E. 677, 342 
Ill. 482. 

Ky.—Ice Delivery Co. v. Thomas, 160 

S. W.2d 605, 290 Ky. 230. 

Mirin.—Gimmestad v. Rose Bros. Co., 
261 N.W. 194, 194 Minn. 631. 


Miss.—Lucas v. Hammond, 116 So. 

536, 1-50 Miss. 369, 60 A.L.R. 1427. 
Mo.—Emery v. Thompson, 148 S.W.2d 
479, 347 Mo. 494—Hull v. Gillioz, 
130 S.W.2d 623, 344 Mo. 1227. 

N.C.—Hedge path v. City of Durham, 
28 S.B.2d 503, 223 N.C. 822. 

45 C.J. p 782 note 96-^—43 C.J. p 1165 
note 3. 

Ordinary care as the standard of 
duty see supra § 11. 

Ordinary care is what reasonably 
prudent man would determine as a 
usual consequence from actually or 
constructively known conditions.— 
Puckett V. City of Louisville, 116 S. 
W.2d 627, 273 Ky. 349. 

Ordinary care implies using ordi¬ 
nary foresight and prudence to pre¬ 
vent event which in ordinary and 
usual course might be expected to 
happen.—Morse v. Douglas, 290 P. 
465. 107 Cal.App. 196. 

Person should be charged with see¬ 
ing what is within clear view, and 
knowing what is within common 
knowledge of all.—^Morse v. Douglas, 
supra. 

Effect of compliance with safety code 
The installation of transformers in 
outdoor Inclosure constructed in ac¬ 
cordance with rules of the National 
Electrical Safety Code would not ex¬ 
empt electric company from keeping 
the inclosure free from attractive 
nuisances created by humming trans¬ 
formers and a loose ladder leaning 
against the Inside of fence.—^Hol¬ 
brook Light & Power Co. v. Gordon, 
148 P.2d 360, 61 Ariz. 266. 

35. Pa.—Thompson v. Reading Co., 
23 A.2d 729, 343 Pa. 585. 

Ejection of children, as due care 
In action by eight-year old boy for 
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injuries sustained In defendant's junk 
yard, under evidence that plaintiff 
and other boys entered yard from 
street at place where boards were 
missing to play and to obtain auto¬ 
mobile cloth for a hut, that defend¬ 
ant’s employees had let plaintiff tear 
off top cloth on other occasions and 
that watchman had twice chased 
plaintiff and other boys out of yard 
on morning of accident, fact that de¬ 
fendant’s employees were instructed 
to, and sometimes did, eject children 
was not conclusive of due care.— 
Eastburn v. Levin, 113 F.2d 176, 72 
App.D.C. 190. 

38- Ky.—Jones Savage Lumber Co. 

V. Thompson, 25 S.W.2d 373, 233 
Ky. 198, 

Municipality maiatainiug wharf 
I which would attract children had 
duty to take reasonable precautions 
to prevent children from going there¬ 
on or to keep wharf in such proper 
state of repair that children would 
not be exposed to danger of falling 
through holes.—Best v. District of 
Columbia, App.D.C,, 64 S.Ct. 487, 291 
U.S. 411, 78 L.Ed. 882. 

37. Ky.—Puckett v. City of Louis¬ 
ville, 116 S.W.2d 627, 273 Ky. 349. 

38. Mich.—Corpus Juris cited in Le 
Due V. Detroit Edison Co., 235 N, 

W. 832, 834, 254 Mich. 8'6. 

45 C.J. p 782 note 97. 

39. Tenn.—McCulley v. Cherokee 
Amusement Co., 184 S.W.2d 170, 
182 Tenn. 68. 

45 C.J. p 782 note 98. 

40. Ky.—Jarvis v. Howard, 219 B. 
W.2d 958, 310 Ky. 38. 

Miss.—Lucas v. Hammond, 1;16 So. 
536, 160 Miss. 369, 60 A.L.R. 1427, 

46 C.J. p 782 note 99- 
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he is not liable for injury to a child who had over¬ 
come the obstacles and succeeded in reaching a place 
of danger.^^ 

In determining the precautions necessary to be 
taken, the relation such precautions bear to the ben¬ 
eficial use of the premises and the probability of in¬ 
jury must be considered.^^ Ordinary care does not 
require a constant lookout to guard passing chil¬ 
dren from injuries from dangerous machinery^^ or 
to prevent them from trespassing.^^ A railway 
company, maintaining what is known as a ^'gravity’’ 
yard or sidetrack, has performed its duty as to a 
trespassing child of tender years strictly non sui 
juris when it securely fastens, by means of the or¬ 
dinary appliance or brake, such cars as it may have 
occasion to place upon the grade of its track.^^ 

Active operations. Greater care and caution 
should be exercised to prevent injuries to children 
on premises where dangerous active operations are 
carried on than on premises containing a visibly 
dangerous statical condition.'^ 6 

Warning to child. A warning to the child may be 
sufficient under the particular circumstances to ex¬ 
empt the owner or operator from liability under the 
attractive nuisance doctrine.'^^ The duty to use or¬ 
dinary care to protect an infant trespasser from in¬ 
jury by reason of an attractive nuisance is per¬ 
formed where the operator of the premises has fully 


and repeatedly warned the child of the danger and 
has taken the child off the premises and has told 
him to stay away.^s Warning a child of the danger 
from machinery and removing him from the vicin¬ 
ity thereof may be a sufficient performance of the 
duty to guard such machinery so as to relieve from 
liability for injury to the child resulting from his 
returning to and playing around it.^^ 

On the other hand, a company which maintained 
on its premises a wire highly charged with electric¬ 
ity at a point where it knew that young children 
were accustomed to play has been held not relieved 
from liability for the death of a child as a result of 
being shocked while playing with the wire by the 
fact that its watchman had told the children to stay 
away from the pole to which the wire was at¬ 
tached, 

Turntables. The well-known circumstance that 
children will play with an unsecured and accessible 
turntable is one to which the railroad must conform 
its conduct in controlling it.®^ A turntable so lo¬ 
cated as to attract children must be fastened in a 
manner which is reasonably sufficient to prevent its 
being revolved by them, ^ 2 ^ mode of fastening 

which can easily be unloosed by them is not suffi¬ 
cient,even though children have always been 
warned away when observed playing around the 
turntable.It is not necessary, however, that the 
turntable be fastened in such manner that it is im- 


Xilalsility T>ears relation to reason- 
albleness and propriety of owner’s 
conduct, in view of surrounding; cir¬ 
cumstances and conditions.—Hernan¬ 
dez V. Santiago Orange Growers’ 
Ass’n, 293 P. 875, 110 Cal.App. 229. 

41. Ky.—Jarvis v. Howard, 219 S.W. 
2d 958, 310 Ky. 38—Young’s Adm’r 
V. Mahan-Jellico Coal Co., 67 S.W. 
2d 42. 252 Ky. 316. 

45 C.J, p 782 note 1. 

42. Wash.—Schock v. Ringling Bros. 
& Barnum & Bailey Combined 
Shows, 105 P.2d 838, 5 Wash.2d 
699. 

45 C.J. p 783 note 2. 

43. Tenn.—Corpus Juris cited in Du 
Pont Rayon Co. v. Roberson, 12 
Tenn.App. 261, 271. 

45 C.J. p 783 note 3. 

44. Minn.—^Haesley v. Winona, etc., 
R, Co,. 48 N.W. 1023, 46 Minn. 233, 
24 Am.S.R. 220. 

4'5 C.J. p 783 note 4. 

Duty to keep lookout for infant 
trespassers see supra § 27. 

45. Minn.—^Haesley v. Winona, etc., 
R. Co., supra. 

46. Ohio.—^Hannan v. Ehrlich, 131 
K.E. 504, 102 Ohio St. 176. 

47. Tenn.—^McCulley v. Cherokee 


Amusement Co., 184 'S.W.2d 170, 
182 Tenn, 68. 

Warning of danger in unloading cir¬ 
cus 

Where circus employees in unload¬ 
ing circus repeatedly warned crowd 
watching the operation of danger in¬ 
volved. and children watching the 
operation were injured when rope 
broke permitting circus wagon to roll 
oif platform, and it could not be said 
that a condition or operation was 
left unguarded in a place where ch'l- 
dren of tender years were accustom¬ 
ed to resort or that it would have 
been reasonably practicable and feas¬ 
ible to prevent access to instrumen¬ 
tality or condition causing injury, 
circus could not be held liable for 
injuries sustained by the children on 
ground of attractive nuisance.— 
Shock V. Ringling Bros, and Barnum 
& Bailey Combined Shows, 105 P.2d 
838, 5 Wash.2d 599. 

Warning held insulhcient 

(1) A mere general warning to a 
child injured from the negligent 
maintenance of a smoldering fire at 
a city dump, when given by a private 
person engaged in unloading spoiled 
fruit at the dump, will not relieve 
the city from liability, although the 
child received injuries ”at a place | 
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whe^'e a prudent person would not 
anticipate any one would go.”—Ro¬ 
man V. Leavenworth, 133 P. '551, 90 
Kan. 379. 

(2) Other warnings see 45 CJ. p 
783 note 7 [a]. 

43. Tex.—Galbraith-Foxworth Lum¬ 
ber Co. V. Gerneth, Civ.App., 66 S. 
W.2d 471, error dismissed. 

49. Tex.—North Texas Constr. Co. v. 
Bostick, S3 S.W. 12, 98 Tex. 239, 
followed in J. I. Case Threshing 
Mach. Co. V. Burns, 86 S.W. 65, 38 
Tex.Civ.App. 412. 

50. Cal.—Pierce v. United Gas, etc., 
Co., 118 P. 700, 161 Cal. 176. 

51. Pa.—Thompson v. Reading Co., 
23 A.2d 729, 343 Pa. 585. 

Turntables as attractive nuisances 
see infra § 29 (12) d. 

52. Ky.—Louisville & N. R. Go. v. 
Vaughn, 166 S.W.2d 43, 29,2 Ky. 120. 

Pa.—Thompson v. Reading Co., 23 Al. 

2d 729, 343 Pa. 585. 

45 C.J. p 783 note 10, p 775 note 95. 

53. Ky.—Louisville <& N. R. Co. v. 
Vaughn, 106 S.W.2d 43, 292 Ky. 120. 

45 C.J. p 783 note 11. 

54. Tex.—Gulf, etc., R. Co. v. Chap- 
pel, Civ.App., 201 S.W. 1037, rehear¬ 
ing denied 202 S.W. 366. 

45 C.J. p 783 note L2. 
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possible for children to displace the fastenings or 
set it in motion,^^ 

§ 29(9). - Where No Trespass Involved 

The attractive nuisance doctrine is not applicabJe 
where no trespass by the injured child is involved. 

Where no trespass is involved, the attractive nui¬ 
sance doctrine is not applicable,but the right of 
recovery for injury is based on different princi- 
ples.57 attraction of a child to a dangerous 

thing maintained by the owner of premises to which 
the public is invited does not change the child's 
status from a trespasser to that of an invitee since 
the child is already an invitee.^s It has been held, 
however, that the attractive nuisance doctrine may 
be invoked in a case where the child injured by rea¬ 
son of an attractive nuisance is an invitee, licensee, 
or trespasser.5^ 

§ 29(10). - Where Trespass on Realty 

Not Involved 

Under the attractive nuisance doctrine, liability for 


65 C.J.8. 

Injuries to children of tender years who are not tres¬ 
passers on realty may exist where the owner of a dan¬ 
gerous and attractive instrumentality places and main¬ 
tains such instrumentality at a place, such as a public 
street, readily accessible to such children. 

Although there may be a trespass on personal 
property which may relieve the owner of liability for 
injury to the trespasser, as considered supra §§ 24 b, 
27, the attractive nuisance doctrine applies to dan¬ 
gerous and attractive instrumentalities and appli¬ 
ances placed and maintained by the owner at places 
readily accessible to children of tender years seek¬ 
ing recreation and amusement, and who are not 
trespassers on realty,and is said to have special 
merit as so applied.^^ Accordingly, there may be 
liability for an injury caused by something attrac¬ 
tive to children which has been placed in a public 
street^^ or alley,<^^ although the thing causing the in¬ 
jury might not possess the qualities of unusual at- 


'55. Ky.—Louisville & N. R. Co. v. 
Vaughn. 166 S.W.2d 43, 292 Ky. 
120 . 

45 C.J. p 783 note 13. 

■BS. Ark.—Corpus Juris CLUoted In 
Sanders v. Baird, 112 S.W.2d 966. 
968. 195 Ark. 535. 

‘Colo,—Corpus Juris cited in Denver 
Tramway Corporation v. Callahan. 
150 P,2d 798, 799, 112 Colo. 460. 
Idaho.—Corpus Juris quoted in Bi- 
candi v. Boise Payette Lumber €o.. 
44 P.2d 1103, 1106. 55 Idaho 543. 
Ky.—^Cumberland River Oil Co. v. 
Dicken, 131 S.W.2d 927, 279 Ky. 
700. 

La.—Schultz V, Kinabrew, App., 177 
So- 450. 

Miss.—Maxedon v. City of Corinth, 
124 So- 79'5. 155 Miss. 5S8. 

Mo.—Dutton V. City of Independence, 
50 S.W.2d 161, 227 Mo.App. 275. 
Tex.—Magnolia Petroleum Co. v. Por¬ 
ter, Civ.App., 22 S.W.2d 695, error 
dismissed. 

46 C.J. p 771 note 21—43 C.J. p 958 
note 51. 

Child as invitee at mUl 
Del.—^Weinberg v. Hartman, Super.. 
65 A.2d 805. 

Child as business invitee in store 
Cal.—Crane v. Smith, 144 P.2d 356, 
63 Cal.2d 288—Takashi Kataoka v. 
May Department Stores Co., 140 P. 
2d 467, 60 Cal.App.2d 177. 

Child attending circus 
Cal.—Baugh v. Beatty, App., 205 P. 
2d 671. 

Child in public park 
Iowa.—Smith v. Iowa City, 239 N.W. 
29, 213 Iowa 39.1. 

Mich.—Royston v. City of Charlotte, 
1270 N.W. 288, 278 Mich. 255. 


Mo.—Nation v. City of St. Joseph, 
App., 5 S.W.2d 1106. 

45 C.J. p 771 note 21 [a]. 

Climbing tree with owner's consent 
Attractive nuisance doctrine ' was 
inapplicable where boy climbed tree 
on lot belonging to third person with 
his implied consent, and touched wire 
owmed by electric company, there be¬ 
ing no trespass.—Bourgoyne v. Lou¬ 
isiana Public Utilities Co., La.App.. 
150 So. 68, rehearing refused 152 So. 
150. 

57. Del.—^Weinberg v. Hartman, Su¬ 
per.. 65 A.2d 805. 

Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 55 Idaho 
543. 

Mo.—Capp v. St. Louis, 158 S.W. 616. 
251 Mo. 345, 46 L.R.A.,N.S., 731, 
Ann.Cas.l9l5C 245. 

I Injuries to nontrespassing children: 
Duties with respect to particu’ar 
instrumentalities, operations, and 
places see infra §§ 64-89. 

Invitees see infra § 52. 

Licensees see infra §§ 59—41. 

58. Del.—Weinberg v. Hartman, Su¬ 
per., 65 A.2d 805. 

53, Okl.—Patsy Oil & Gas Co. v. 
Odom, 96 P.2d 302, 186 Okl. 116— 
Ramage Mining Co. v. Thomas, 44 
P.2d 19, 172 Okl. 24. 

Applicability of attractive nuisance 
doctrine to infant licensees see in¬ 
fra § 41. 

Implied invitation as basis of at¬ 
tractive nuisance doctrine see su¬ 
pra § 29 (2). 

60. Ill.—Koch V. City of Chicago, 17 
N.E.2d 411, 297 IlLApp. 103. 

Tex.—Corpus Juris' quoted at lengrth 
in Texas-Louisiana Power Co. v. 
Bihl, Civ.App., 43 S.W.2d 294, 298, | 
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reversed on other grounds, Com, 
App., 66 S.W.2d 672. 

45 C.J. p 769 note 9. 

Application of attractive nuisance 
doctrine to infant licensees see in¬ 
fra § 41. 

Knowledge of presence of infant tres¬ 
passers see supra § 28. 

Poles as attractive nuisances see in¬ 
fra § 29 (12) g. 

Vehicles as attractive nuisances see 
infra § 29 (12) h. 

61. Minn.—Brandenberg v. Equity 
Co-op. Exch., 199 N.W. 670, 160 
Minn. 162, 166. 

45 C.J. p 770 note 10. 

62. Ill.—O’Donnell v. City of Chica¬ 
go. 6 N.E.2d 449, 289 Ill.App. 41. 

45 C.J. p 770 notes 9-11. 

“The only way in which the fact 
that a dangerous object is located in 
a public place aftects liability to a 
child ... is that the object so 
situated is more likely to be a temp¬ 
tation than one further away. . . . 

The courts then should consider the 
location of the dangerous object, not 
as bearing on the question of tres¬ 
pass, but of temptation, and realize 
that a vertical removal of the injured 
person from the highway has the 
same effect as a horizontal one.’*—' 
Salt River Valley Water Users’ Ass'n 
V. Compton, 11 P.2d 839, 843, 40 Ariz. 
28,2. 

Tar kettle or Vat 

Cal.—Morse v. Douglas, 290 P. 465, 
107 Cal.App, 196. 

Ill.—Flis V. City of Chicago, 247 HI. 
App. 128. 

63. Wis.—^Webster v. Corcoran Bros. 

Co.. 146 N.W. 815, 166 Wis. 676* 

4'5 C.J. p 770 note 12. 
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tractiveness which would be ilecessary to impose lia¬ 
bility in case the thing in question were situated en¬ 
tirely on the premises of the person sought to be 

charged.®^ 

§ 29(11). - Persons Entitled to Invoke 

Doctrine 

The attractive nuisance doctrine applies only in fa¬ 
vor of children of tender years who are too young to 
understand and appreciate danger. 

The attractive nuisance doctrine applies only in 
favor of children of tender years®® who are too 
young to understand and appreciate danger,®® and 
excludes those who have reached years of discre¬ 
tion®'^ and are able to understand and appreciate 


the danger®® or who, knowing the hazard, assume 
the risk of doing that which will imperil their lives 
or limbs,®^ even though the owner has notice that 
children are accustomed to come about the place of 
danger 

While there is no definite age fixed at which a 
child ceases to be entitled to the protection of the 
attractive nuisance doctrine, the great majority of 
cases in which it has been applied have involved 
children of less than ten years of age,"^^ and it has 
been considered that it cannot be applied to a child 
of the age of fourteen or over,'^- at least in the ab¬ 
sence of some showing of a lack of the mental de¬ 
velopment which is ordinarily found in children of 
that age*^® or of a very exceptional state of facts.'^'^ 


Atjandoned automobile 
Ill.—Shapiro v. City of Chicagro, 32 
N.E.2d 338. 308 Ill.App. 613. 
Abandoned truck chassis 
Ill.—Fleming v. City of Chicago, 260 
Ill.App. 496. 

64. Tex.—Charles v. El Paso Elec¬ 
tric R. Co., Com.App., 254 S.W. 
1094. 

j^ttractiveness to children generally 
see supra § 29 (4). 

65. Ind.—Corpus Juris cited in 
Drew V. Lett, 182 N.E. 547, 548. 
95 Ind.App. 89. 

Okl.—Corpus Juris cited in Empire 
Gas & Fuel Co. v. Powell, 300 P* 
788, 793. 150 Okl. 39. 

Wis.—Schulte v. Willow River Power 
Co., 290 I^.W, 629. 234 Wis. 188. 

45 C.J. p 771 note 23. 

Incapacity to be guilty of contribu¬ 
tory negligence 

Attractive nuisance doctrine rests 
-on the proposition that it applies to 
children of such tencier years that 
they cannot be guilty of contributory 
negligence as a matter of law.— 
Cicero State Bank v. Dolese & Shep- 
-nrd Co., 18 N.E.2d 574, 298 Ill.App. 
290. 

.66. Ind.—Drew v. Lett, 182 N.E. 647, 
95 Ind.App. 89. 

.Iowa.—Harriman v. Incorporated 
Town of Afton, 281 N.W. 183. 225 
Iowa 659. 

La.—Corpus Juris cited in Peters v. 
Town of Ruston, App., 167 So. 49i, 
492, followed in Grimes v. Town 
of Ruston, 167 So. 493. 

'Okl.—Empire Gas «& Fuel Co. v. 

Powell, 300 P. 788. 150 Okl. 39, 
Wash.—Deffland v. Spokane Port¬ 
land Cement Co., 176 P.2d 311, 26 
Wash.2d 891—Schock v. Ringling 
Bros. & Barnum & Bailey Com¬ 
bined Shows, 105 P.2d 838, 6 Wash. 
2d 599. 

4'5 C.J. p 771 note 24. 

< 67. Ky.—Columbus Mining Co. v. 
Napier’s Adm'r, 40 S.W.2d 285, 239 

Ky. 642. 


Okl.—Empire Gas & Fuel Co. v. Pow¬ 
ell, 300 P. 788. 150 Okl. 39. 

Tenn.—Hutchens v. Nat. Fireworks 
Distributing Co.. 7 Tenn.App. 575. 
Wis.—Brophy v. Milwaukee Elec. Ry. 
& Transport Co.. 30 N.W.2d 76. 251 
Wis. 558—Schulte v. Willow River 
i Power Co., 290 N.W. 629, 234 Wis. 
i 188. 

45 C.J. p 772 note 25. 

[ Buie stated in jurisdiction not rec¬ 
ognizing doctrine 

Ohio.—Soles v. Ohio Edison Co., 59 
I N.E.2d 138. 144 Ohio St. 373. 

63. Iowa.—Harriman v. Incorporat¬ 
ed Town of Afton, 281 N.W. 183. 
225 Iowa 659. 

Okl.—Empire Gas & Fuel Co, v. Pow¬ 
ell. 300 P. 788. 150 Okl. 39. 

45 C.J. p 772 note 26, 

69. Iowa.—Harriman v. Incorporat¬ 
ed Town of Afton, 281 N.W. 183, 
225 Iowa 659. 

45 C.J. p 772 note 27. 

70. Miss.—Salter v. Deweese-Gam- 
mill Lumber Co., 102 So. 268. 137 
Miss. 229. 

71. La.—^Peters v. Town of Ruston, 
App., 167 So. 491. 

45 C.J. p 772 note 29. 

Average child of ten years is 
chargeable with knowledge of dan¬ 
ger of drowning, with respect to ap¬ 
plication of attractive nuisance doc¬ 
trine, where child drowns in pond.— 
McKenna v. City of Shreveport, 133 
So. 524, 16 La.App. 234. 

Statute fixing adult age for males 
at fourteen years and females at 
twelve years does not result in doc¬ 
trine of attractive nuisances apply¬ 
ing to all children under fourteen 
years of age.—Marquette v. Cange- 
losi, La.App., 148 So. 88. 

Boy of twelve years held entitled 
to recover under doctrine of attrac¬ 
tive nuisance. 

Cal.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 58, 118 Cal.App. 344, 
rehearing denied 6 P.2d 297, 1181 
Cal.App. 344. 


Ill.—^Koch V. City of Chicago, 17 N. 
E.3d 411, 297 Ill.App. 103. 

72. Ky.—Lipscomb v. Cincinnati, N. 
& C. St. Ry. Co.. 39 S W.2d 901, 
'239 Ky. 587—Wright v. L. C. Pow¬ 
ers & Sons, 38 S.W.2d 465, 238 Ky. 
572. 

45 C.J. p 772 note 30. 

Evidence of capacity 

The attractive nuisance doctrine Is 
applicable in a case where child in¬ 
jured by attractive nuisance is un¬ 
der seven years of age. or. in ab¬ 
sence of evidence oif capacity be¬ 
tween seven and fourteen years of 
age, since such a child is presumed 
incapable of being guilty of more 
than technical trespass.—Sinclair 
Prairie Oil Co. v. Smith, 99 P.2d 903, 
186 Okl. 631~Shen Petroleum Corpo¬ 
ration V. Beers, 91 P.2d 777, 185 Okl. 
331—Shawnee v. Cheek. 137 P. 724, 
41 Okl. 227, 51 L.R.A.,N.S., 672, Ann. 
Cas.lDloC 280. 
j Pifteen years 

j Ky.—Columbus Mining Co. v. Na- 
j pier's Adm’r, 40 S.W.2d 285, 239 
I Ky. 642. 
j Sixteen years 

j Ky.—Dennis’ Adm’r v, Kentucky & 
West Virginia Power Co., 79 S.W. 

; 2d 377. 258 Ky. 106. 

Tex.—Corder v. Houston Lighting & 

I Power Co., Civ.App., 38 S.W.2d 
'606, error refused. 

Wis.—Schulte v. Willow River Pow¬ 
er Co., 290 N.W. 629, 234 Wis. 188. 
Eighteen years 

Tex.—Texas Power & Light Co. v. 
Bhrt, Civ.App., 104 S.W.2d 941, 
error refused. 

73. Ky.—Columbus Mining Co. v. 
Napier’s Adm’r, 40 S.W.2d 285, 239 
Ky. 642—Louisville, etc., R. Co. v. 
Hutton, 295 S.W. 175, 220 Ky. 277. 

74. Tex.—^Wimberly v. Gulf Produc¬ 
tion Co., Civ.App., 274 S.W. 986. 

4'5 C.J. p 772 note 32. 

Child of fourteen years held enti¬ 
tled to recover under attractive nui¬ 
sance doctrine. 
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The doctrine cannot be applied in the case of an 
adult. 

§ 29(12). - Places, Conditions, or Things 

to Which Doctrine Applicable 

a. In general 

b. Ordinary business operations or con¬ 

ditions 

c. Machinery in general 

d. Turntables 

e. Excavations 

f. Piles of material 

g. Poles and ladders 

h. Vehicles 

i. Buildings 

j. Bodies of water, ponds, streams, etc. 

k. Other instrumentalities or conditions * 

a. In General 

The authorities are not wholly In agreement as to 
what places, conditions, or things constitute attractive 
nuisances. 

The cases are far from uniform with respect to 
what things or conditions are attractive and danger¬ 
ous to children, so as to impose on the owner or 
person in charge a duty to guard them so as to pro¬ 


tect children from injury.76 The line is not an easy 
one to draw,77 and elements other than the actual 
nature of the thing or condition in question must 
frequently be taken into consideration,78 so that the 
same thing may be an attractive nuisance under 
some circumstances but not under others.79 

There is, however, a general tendency of the 
courts to limit rather than to extend the applica¬ 
tion of the attractive nuisance doctrine, as consid¬ 
ered infra § 29 (14), and, without limiting the rule 
strictly to turntables,to confine its operation 
strictly to turntables and other attractive and dan¬ 
gerous machinery.si It has also been considered 
that the doctrine should be limited to places, ma¬ 
chines, and appliances which are not at the time of 
the injury being used or supervised by those sought 
to be charged with negligence.^^ 

b. Ordinary Business Operations or Conditions 

The attractive nuisance doctrine generally is not ap¬ 
plied to the conduct of ordinary business carried on In a 
customary manner on private property. 

It has been held that the attractive nuisance doc¬ 
trine should not be applied to the conduct of ordi¬ 
nary business carried on in a customary manner on 
private property,and that, where dangerous ma¬ 


in. —Cicero State Bank v. Dolese & 
Shepard Co., 18 N.E.2d 574, 298 
Ill.App. 290. 

Kan.—Bigrgs v. Consolidated Barb 
Wire Co., 56 P. 4, 60 Kan, 217, 44 
L.R.A. 655. 

75. Mo.—Hig-ht v. American Bakery 
Co.. 15.1 S.W. 776, 168 Mo.App. 431. 

4'5 C.J. p 772 note 33. 

Adult’s injury resulting* from child’s 
conduct 

The attractive nuisance doctrine 
did not apply so as to authorize re¬ 
covery by adult store customer from 
g-eneral merchandise store, where 
customer was struck while in aisle 
of store by child riding a tricycle of 
store which had been exhibited for 
sale as ag’ainst contention, that tri¬ 
cycle constituted to child an attrac¬ 
tive object and a temptation to put 
it into operation and should not have 
been so placed that child could take 
possession thereof.—Barnes v. J. C. 
Penney Co., 70 P.2d 311, 190 Wash. 
633. 

76. Cal.—Hernandez v. Santiago j 

Orange Growers’ Ass'n, 293 P. 875, 
110 Cal.App. 229. 

Iowa.—Harriman v. Incorporated 

Town of Afton, 281 K.W. 18.3, 225 
Iowa 659. 

Minn.—Gimmestad v. Rose Bros. Co., 
261 N.W. 194, 194 Minn. 531. 
Wash.—Sehock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
10*5 P.2d 838, 5 Wash.2d 699. 

Wyo.—Corpus Juris cited In Afton 


Electric Co. v. Harrison, 54 P.2d 
540, ‘542, 49 Wyo. 337. 

45 C.J. p 772 note 35, p 781 note 64. 
Attractive nuisance as question of 

law or fact see infra § 273. 

Cases refusing to recognize attrac¬ 
tive nuisance doctrine see infra § 
29 (15). 

77. Ill,—Anderson v. Karstens, 218 
Ill.App. 285, reversed on other 
grounds 130 N.E. 338, 297 Ill. 76. 

Ky.—Young’s Adm’r v. Mahan-Jellico 
Coal Co., 67 S.W.2d 42, 252 Ky. 316. 

78. Old.—Shell Petroleum Corpora¬ 
tion V. Beers, 91 P.2d 777, 781, 18'5 
Okl. 331—Ramage Mining Co. v. 
Thomas, 44 P..2d 19, 23, 172 Old- 
24—City of Shawnee v. Cheek, 137 
P. 724, 41 Okl. 227, 51 L.R.A.,N.S., 
672, Ann.Cas.l915C 290. 

Particular elements to be considered 
see supra §§ 29 (l)-29 (11). 
Weighing of interest of society 
The attractive nuisance doctrine 
requires a weighing of the interest 
of society in the safety of its chil¬ 
dren against the inherent right of a 
landowner in the enjoyment of his 
realty in connection with economic 
progress.—Sinclair Prairie Oil Co. v. 
Smith, 99 P.2d 903, 186 Okl. 681— 
Shell Petroleum Corporation v. Beers, 
91 P.2d 777, 18'5 Okl. 331. 

79. Okl.—Sinclair Prairie Oil Co. v- 
Smith. 99 P.'2d 903, 186 Okl. 631. 

Tenn.—City of Memphis v. Trice, 13 
Tenn.App. 607. 

46 C.J. p 772 note 38. ^ 
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80. Mo.—Hull V. Gillioz, 130 S.W. 
2d 623, 344 Mo. 1227. 

Wash.—Schock v. Ringling Bros, and 
Barnum & Bailey Combined Shows, 
105 P.2d 838, 5 Wash.2d 699. 

45 C.J. p 772 note 40. 

81- Ga.—Savannah, etc., R. Co. v. 
Beavers, 39 S.E. 82. 113 Ga. 398, 
154 L.R.A. 314—^Atlantic Ice & Coal 
Co. V. Harris, 165 S.E. 134, 45 Ga. 
App. 419—Haley Motor Co. v, 
Boynton, 150 S.E. 862, 40 Ga.App. 
675. 

82, Utah.—Smalley v. Rio Grande 
Western R. Co., 98 P. 311, 34 Utah 
423, 449. 

45 C.J. p 773 note 42. 

83. U.S.—Corpus Juris cited In 
Kataoka v. May Department Stores 
Co.. D.C.Cal., 28 F.Supp. 3, 7, re¬ 
versed on other grounds, C.C.A., 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 115 P.2d 521, cer¬ 
tiorari denied May Department 
•Stores Co. v. Takashi Kataoka, 61 
S.Ct. 739, 312 U.S. 700, 85 L.Ed. 
1134. 

Ky.—Jarvis v. Howard, .219 S.W.2d 
958, 310 Ky. 38. 

Or.—Slattery v. Drake, 281 P. 846, 
130 Or. 693. 

Tex.—Holt V. Puller Cotton Oil Co., 
Civ.App., 175 S.W.2d 272, - error 
refused—Garner v. Harris County 
Houston Ship Channel Nav. Dist., 
Civ.App., 69 S.W.2d 425. 

45 C.J. p 773 note 45, 
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chinery is connected with an ordinary manufactur¬ 
ing plant and so surrounded with the ordinary 
safeguards as legitimately to lead to the conclu¬ 
sion that unattended children of immature years 
will not approach it, the owner or operator owes no 
such duty of active vigilance to possible trespassing 
children as requires him to keep a guard over the 
premises, and hence is not responsible if a child does 
approach and meet with injury from such machin¬ 
ery.^^ 

Accordingly, the attractive nuisance doctrine has 
been held inapplicable to a crude oil storage tank,S5 
a lumber yard,86 a power houses'^ or electric trans¬ 
former rack or substation,88 an oil mill,89 a mill 
pond,90 a sewage disposal plant,9i stock pens,^^ a 
mortar box filled with lime and water,63 a barrel of 
slacked lime covered with boards,^^ ordinary un¬ 
slacked lime in a wheelbarrow in an open garage,65 
a cottonseed house and seed conveyor,66 a covered 
exhaust barrel maintained in connection with a 
shingle mill,67 a railroad right of way,68 a retain¬ 
ing wall of a railroad viaduct,66 a cofferdam about 
an abutment of a railroad bridge,^ a concrete plat- 
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form at a railroad station,^ a railroad cut,8 and an 
unrailed coal loading ramp."* 

On the other hand, even an ordinary business may 
be of such character or be carried on in such man¬ 
ner and involve such instrumentalities as to attract 
children into danger, and in such case the duty of 
protection arises.5 Accordingly, the doctrine has 
been held applicable to a junk yard,® a machine 
shop,*^ and a newsstand on a sidewalk.® 

SawjnilL The attractive nuisance doctrine has 
been held applicable to a sawmill,6 but the doctrine 
has also been held inapplicable to a sawmill and ma¬ 
chinery therein.^6 

c. Machinery in G-eneral 

Liability has been imposed under the attractive nui¬ 
sance doctrine for injuries to children caused by machin¬ 
ery. 

The attractive nuisance doctrine has been fre¬ 
quently applied to impose liability for injuries to 
children caused by machinery,^^ such as cog- 
wheels„i2 shafting,^® a power fan,^^ and, likewise, 
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The operation of unloading* gravel 
from a gondola railway car by open¬ 
ing hoppers thereof over a pit and 
conveyor belt, from which gravel 
was dumped into trucks driven there¬ 
under, did not constitute attractive 
nuisance.—Teagarden v. Russell's 

Adm’x, 207 S.W.2d 18. 306 Ky. 528. 
B4, Iowa.—Brown v. Rockwell City 
Canning Co., 110 N.W. 12, 132 Iowa 
631. 

45 C.J. p 773 note 46. 

85. Tex.—Stimpson v. Bartex Pipe 
Line Cq., 36 S.W.2d 473, 120 Tex. 
232, answers conformed to, Civ. 
App., 38 S,W.2d 1119, second case. 

86. D.C.—Branan v. Wimsatt, 298 F. 
833, 54 App.D.C. 374. 36 A.L.R. 14, 
certiorari denied 44 S.Ct. 639, 265 
U.S. 591, 68 L.Ed. 1195. 

Mo.—Kelly v. Benas. 116 S.W. 557, 
217 Mo. 1, 20 L.R.A.,N.S., 903. 

■ 87. Wash.—Curtis v. Tenino Stone 
Quarries, 79 P. 955, 37 Wash. 355. 
45 C.J. p 773 note 49. 

88. Ariz.—Holbrook Light & Power 
Co. V. Gordon, 148 P„2d 360, 61 
Ariz. 256. 

Pa.—Colligen v. Philadelphia Electric 
Co.. 151 A. 699, 301 Pa. 87. 

Tex.—Ohler v. Trinity Portland Ce¬ 
ment Co., Civ.App., 181 S.W.2d 120. 

89. Tex.—Stamford Oil Mill Co, v. 
Barnes, -128 S.W, 37'5, 103 Tex. 409, 
31 L.R.A..N;S., 1218, Ann.Cas.l913A 
111 . 

45 C.J. p 773 note 50. 

90. Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 65 Idaho 
643. 

- 45 C.J.,p 773 note 51. 


Ponds as attractive nuisances gener¬ 
ally see infra subdivision j of this 
section. 

91. Pa.—Krepcho v. City of Erie, 21 
A.2d 461, 145 Pa.Super. 417. 

92. Tex.—Gulf, etc., R. Co. v. Cun¬ 
ningham, 26 S.W. 474, 7 Tex.Civ, 
App. 65. 

93. Wis.—Zartner v. George, 145 N. 
W. 971, 156 Wis. 131, 52 L.R.A., 
K.S., 129. 

45 C.J. p 773 note 53. 

94. Minn.—Fitzpatrick v. Rose Don¬ 
ahue Realty Co., 186 N.W. 141, 151 
Minn. 128, 36 A.L.R. 20. 

45 C.J. p 773 note 54. 

95. Ky.'—Latta v. Brooks, 169 S.W. 
2d 7, 293 Ky. 346. 

96. Tex.—Holt V. Fuller Cotton Oii 
Co., Civ.App., 17'5 S.W.2d 272, error 
refused. 

45 C.J. p 773 note 55. 

97. Wash.—Gordon v. Snoqualmie 
Lumber, etc., Co., 109 P. 1044, 59 
Wash. 272, 29 L.R.A.,N.S., 88. 

45 C.J, p 77.3 note 57. 

98. U.S.—Standard Steel Works Co. 
v. Chicago, A. & E. R, Co., D.C.Ill., 
29 F.Supp. 297. 

Iowa.—Radenhausen v. Chicago, R. I. 
& P. Ry. Co., 218 N.W. 316, 205 
Iowa 547. 

45 C.J. p 774 note 58. 

99. Ky.—Coon v. Kentucky, etc,, R. 
Co., 173 S.W. 3.25, 163 Ky. 223, L. 
R.A.1915D 160. 

45 C.J. p 774 note 69. 

1. Iowa.—Massingham v. Illinois 
Cent. R. Co., 179 N.W. 832. 189 
Iowa 1288- 


2. Ky.—Louisville Trust Co. v. 

Horn, 273 S.W. 549, 209 Ky. 827. 

45 C.J. p 774 note 61. 

3. N.C.—Lineberry v. North Caro¬ 
lina R. Co.. 123 S.E. 1, 187 N.C. 786. 

4'5 C.J. p 774 note 62. 

4. Ky.—Jarvis v. Howard, 219 S.W. 
2d 958, 310 Ky. 38. 

.5, D.Q.—Eastburn v. Levin, 113 P.2d 
176, 72 App.D.C. 100. 

6. D.C.—Eastburn v. Levin, suprsu 
If not properly maintained, a junk 

yard may constitute an attractive 
nuisance.—Borinstein v. Hansbrough, 
Ind.App., 82 N.E.2d 266. 

7. tJ.S.—Chesko v. Delaware, etc., 
Co., Pa., 218 F. 804, 134 C-C-A. 492. 

45 C.J. p 774 note 65. 

8. Ill.—Harrison v. City of Chica¬ 
go, 31 N.E.2d 359, 308 Ill.App. 26.3. 

9. Wis.—Herrem v. Konz, 162 N.W. 
654, 165 Wis. 574. 

45 C.J. p 774 note 67. 

10. Tex.—Isbell v. Hayward Lum¬ 
ber Co., 105 S.W. 211, 47 Tex.Civ. 
App. 345. 

11. Ala.—Montgomery Cotton Mills 
v. Bowdoin, 58 So. 732, 4 Ala.App. 
314. 

45 C.J. p 774 note 68, 

12. Ill.—Jensen v. Wetherell, 79 Ill. 
App. 33. 

Tenn.—^Whirley v. Whiteman, 1 Head 
610. 

13. Tenn.—Whirley v. Whiteman, 
supra. 

14. Kan.—Smith v. Marion Fruit 
Jar, etc., Co., 114 P. 845, 84 Kan. 
55L 
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to impose liability for injuries to children caused 
by a pump house,coal conveying machinery, 
a gasoline engine,^^ a gasoline washing machine,^® 
wheel scrapers,heavy iron rollers,20 a block and 
tackle used in unloading grain,a pulley and rope 
drawn by a team and used in stringing telephone 
wires,22 and a bark machine.23 

On the other hand, there is a right to maintain 
and operate machinery for lawful purposes in such 
manner as may be necessary and convenient to make 
the business in which it is operated successful,2^ 
and the character, location, and surroundings of any 
particular machinery are always proper matters for 
consideration25 so that there are cases in which it 
has been held that no liability should be imposed for 
injuries to children by machinery,26 such as a meat 
grinding machine,27 pumping machinery,28 cooper 
buckets in a stone quarry,29 and a drilling ma- 
chine.80 

It has also been considered that the doctrine 
should not be applied to machines which are in 
actual use at the time of the injury^i or to the 
keeping of useful machinery in an inclosed build¬ 


ing, even though the doors are frequently left 

open.82 

Elevators. The attractive nuisance doctrine has 
been applied to impose liability for injuries to chil¬ 
dren caused by elevators,8 8 but there are also cases 
in which the courts have declined to impose liabil¬ 
ity under the doctrine.84 

d. Turntables 

Liability has been Imposed under the attractive nui¬ 
sance doctrine for injuries to children caused by un¬ 
guarded and unlocked or insecurely locked turntables. 

The attractive nuisance doctrine in the United 
States has had its development largely from inju¬ 
ries on railroad turntables85 which are regarded as 
attractive things for children to play with and yet 
involving danger to them which they are unable to 
appreciate,86 and in a large number of cases rail¬ 
road companies which have left turntables unguard¬ 
ed and unlocked or not securely locked in places ac¬ 
cessible to children have been held liable for result¬ 
ing injuries to children playing on or about such 
turntables,87 especially where the railroad company 
knew, or was chargeable with knowledge, that chil¬ 


ls. Ill.—Howard v. City of Rock¬ 
ford, 270 Ill.App. 155. 

16. Ill.—Stollery v. Cicero, etc., St 
R. Co.. 90 N.E. 709. 243 Ill. 290. 

17. Ill.—Brownell v. Antioch, 215 
Ill.App. 404, 

18. Tex.—Montgromery Ward & Co. 
V. Ramirez, Civ.App., 127 S.W.2d 
1034, error dismissed, judgment 
correct. 

19. Mo.—Kelley v. Parker-Washing- 
ton Co., 81 S.W. 631, 107 Mo.App. 
490. 

20. La.—^Westerfield v. Levis, 9 So. 
62, 43 La.Ann. 63. 

21. Wis.—^^Vebster v, Corcoran Bros. 
Co., 146 N.W. 815, 156 Wis. 576, 

22. Iowa.—Ashbach v. Iowa Tel. Co., 
146 N.W. 441, 165 Iowa 473. 

23. Minn.—Berg- v. B. B. Fuel Co., 
142 N.W. 321, 122 Minn. 323. 

45 C.J. p 774 note 81. 

24. Mont.—Nixon v. Montana, etc., 
R. Co., 145 P. 8, 50 Mont 95, Ann. 
Cas.l016B 299. 

25. Mont.—Nixon v. Montana, etc., 
R. Co., supra. 

26. Tex.—Garner v. Harris County 
Houston Ship Channel Nav. Dist., 
Civ.App., 69 S.W.2d 425. 

45 C.J. p 775 note 8'5. 

Electric ectuipment operated in ens- 
tomary manner on private property 
generally is not attractive nuisance. 
—McDonald v. Shreveport Rys. Go., 
142 So. 262, 174 La. 1023, conformed 
to. App.. 146 So. 341. 


Machinery on ice company's plat¬ 
form 

Turntable doctrine was not ap¬ 
plicable to useful machinery kept on 
ice company’s elevated platform for 
constantly loading cars with ice.— 
Atlantic Ice & Coal Co. v. Harris, 165 
S.E. 134, 45 Ga.App. 419. 

27. Ill,—Pavaro v. Jacobuccl, 239 
Ill.App. 583. 

45 C.J. p 775 note 86. 

28. Kan.—Pennington v. Little Pi¬ 
rate Oil, etc., Co., 189 P. 137, 106 
Kan. 569. 

Okl.—Shell Petroleum Corporation v. 

Beers, 91 P.2d 777, 185 Okl. 331. 

45 C.J. p 775 note 87. 

Turbine intake plant on river 
Colo.—Denver Tramway Corporation 

V, Callahan, 150 P«2d 798, 112 Colo. 
460. 

29. Mo,—State ex rel. W. E. Calla¬ 
han Const. Co, V. Hughes, 159 S. 

W. 2d 251, 348 Mo. 1209, conformed 
to, App., 161 S.W.2d 438. 

30. Iowa,—^Wood v. Independent 
School Dist., 44 Iowa 27. 

45 C.J. p 77’5 note 88, 

31. Ill.—Purcell V. Degenhardt, 202 
Ill.App. 611. 

45 C.J. p 775 note 91. 

32. Ga.—^Atlantic Ice & Coal Co. v. 
Harris, 165 S.E, 134, 45 Ga.App. 
419—Haley Motor Co. v. Boynton, 
150 S.E. 862, 40 Ga.App. 675. 

45 C.J. p T75 note 92. 

33. Ill.—Siddall v. Jansen, 48 N.E. 
191, 168 Ill. 4.3. 39 L.R.A. 112. 

4-5 C.J. p 774 note 73. 
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Manlift in grain elevator 
Minn.—Brandenberg v. Equity Co-op. 
Exch., 199 N.W. 570, 160 Minn. 162. 

34. U.S.—Crawford v. Rice, C.C.A. 
Tex., 36 F.2d 199. 

45 C.J. p 775 note 89. 

Hotel 

Owner of hotel was not liable tin¬ 
der attractive nuisance doctrine for 
injuries to child riding in elevator 
competently operated.—Crawford v.. 
Rice, supra. 

35. Pa.—Corpus Juris q.uoted In 
Thompson v. Reading Co., 23 A2d 
729, 733, 343 Pa. 685. 

45 C.J. p 775 note 93. 

3S. Pa.—Thompson v. Reading Co., 
,23 A,2d 729, 343 Pa, 585. 

4'5 C.J. p 775 note 95. 

37. Ky.—Louisville N. R. Co. v. 

Vaughn, 166 S.W.2d 4,3, 292 Ky. 
120 . 

45 C.J. p 775 note 95. 

Sufficiency of safeguards see supra 
§ 29 (8) b. 

Accessibility 

(1) Where turntable was between 
a side track and a street or road one 
hundred five feet away and there 
were several dwellings close by and 
turntable was not far from live stock 
pen, tobacco warehouses, and a lum¬ 
ber yard, it could not be said that 
turntable which injured boy was lo¬ 
cated in an inaccessible place.—Lou¬ 
isville & N. R. Co. V. Vaughn, supra. 

(2) Fact that railroad turntable on 
which child was injured was on a 
higher level than the adjoining street 
so as to make it not easily accessible - 
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dren were in the habit of congregating and playing 
in the vicinity of the turntable.^® 

• Nevertheless, as the maintenance of a railroad 
turntable is not in and of itself a wrongful or neg¬ 
ligent act,39 the location and surroundings of the 
particular turntables are always proper matters for 
consideration in determining the liability of the 
railroad company for such an injury, and accord¬ 
ingly there are cases in which railroads have been 
held not liable for injuries to children caused by 

turntables.^9 

e. Excavations 

In some cases liability has been imposed under the 
attractive nuisance doctrine for injuries to children re¬ 
sulting from excavations, but in other cases the courts 
have declined to impose responsibility under the doctrine. 

Although there are cases in which the attractive 
nuisance doctrine has been applied to impose liabili¬ 
ty for injuries received by children through falling 
into excavations^^ or through the caving in on them 
of the walls of excavations,other cases have re¬ 
garded excavations as not having the attractive and 
dangerous characteristics which are necessary to 
bring them within the attractive nuisance doctrine.'^^ 


f. Piles of Material 

Materials, such as crossties and lumber, may be so 
piled as to be both attractive and dangerous to children 
and thus come within the attractive nuisance doctrine. 

Materials may be so piled as to be both attractive 
and dangerous to children and thus come within the 
attractive nuisance doctrine"^^ which has according¬ 
ly been applied to piles of iron beams'*^ or rails, 
and building materials.^*^ 

On the other hand, the circumstances of a par¬ 
ticular case may be such that the doctrine should 
not apply to a pile of material,and it has accord¬ 
ingly been held not to apply to piles of ashes,^^ 
bridge timbers, poles,®^ railroad bridge ties,^^ and 
saw logs.^2 

Crossties and lumber. The attractive nuisance 
doctrine has been applied where injury to children 
has resulted from a pile of crossties,but there are 
also cases in which liability has been denied under 
the doctrine.^5 Similarly there are cases in which 
the attractive nuisance doctrine has been success¬ 
fully invoked where injury to children has resulted 
from a pile of lumber,but in other cases the courts 
have declined to impose liability under the doc* 


did not relieve railroad of chargre of 
negligence under the attractive nui¬ 
sance doctrine in leaving the turnta¬ 
ble unlocked, where, under the evi¬ 
dence, railroad must have known that 
children had for many years used the 
unsecured turntable as a plaything.— 
Thompson v. Reading Co., 23 A.2d 
729, 343 Pa. 5S5. 

38. Pa,—Thompson v, Reading Co., 
supra. 

45 C.J. p 775 note 96. 

Use of premises as playground with 
owner’s acquiescence see infra § 40. 

39. U.S.—Thomason v. Southern R. 
Co., N.C., 113 F. 80, '51 C.C.A. 67. 

40. Minn.—Twist v. Winona, etc., R. 
Co., 39 N.W. 402, 39 Minn. 164, 12 
Am.S.R. 626, 

45 C.J. p 776 note 99, p 767 note 80 

[b]. 

41. Tex.—Guitar Trust Estate v. 
Keith, Civ.App., 27 S.W.2d 928. 
reversed on other grounds, Com. 
App., 45 S.W.2d 190. 

45 C.J. p 776 note 1. 

42. Iowa.—Hawley v. Atlantic, 60 
N.W. 519, 92 Iowa 172. 

45 C.J. p 776 note 2. 

43. Ky.—Puckett v. City of Louis¬ 
ville, 116 S.W.2d 627, 273 Ky. 349. 

Okl.—Chickasha Cotton Oil Co. v. 
Masingale, 188 P.2d 366, 199 Okl. 
557. 

45 C.J. p 776 note 3. 

Hole ia proximity to public road 
A hole, being dug in vacant lot by 
oil company's employees for installa¬ 


tion of gas tank, was not attractive 
nuisance, even though it was near 
public road.—Pain v. Standard Oil 
Co. of Kentucky, 14‘5 S.W.2d 39, 284 
Ky. 561. 

Sand pit 

Ind.—Anderson v. Relth-Riley Const. 
Co., 44 N.E.2d 184, 112 Ind.App. 
170. 

Iowa.—Talty v. Atlantic, 60 N.W. 516, 
92 Iowa 135. 

Sewer trench excavated in street 
was not an attractive nuisance.— 
Powell V. Ligon, 5 A.2d 373, 334 Pa. 
250. 

44. U.S.—Snare, etc., Co. v. Fried¬ 
man, N.J., 169 F. 1, 94 C.C.A. 369. 
40 L.R.A..N.S., 367, certiorari de¬ 
nied 29 S.Ct. 700, 214 U.S. 618, 63 
L.Ed. 10 65. 

45 C.J. p 776 note 4. 

45. Ky.—Louisville R. Co. v. Essel- 
man, 93 S.W. 50, 29 Ky.L. 333. 

Mo.—Hull V. Gillioz, 130 S.W.2d 623. 
344 Mo. 1227. 

46. N.T.—Ramsey v. National Con¬ 
tracting Co., 63 N.Y.S, 286, 49 App. 
Div. 11. 

45 C.J. p 776 note 8. 

47. U.S.—Snare, etc., Co. v. Fried¬ 
man, N.J., 169 F. 1, 94 C.C.A. 369, 40 
L.R,A.,N.S., 367, certiorari denied 
.29 S.Ct. 700, 214 U.S. S18, 53 L.Ed. 
1065. 

45 C.J. p 776 note 9. 

48. Ill.—Rokicki V. Polish Nat. Alli¬ 
ance of U. S. of North America, 41 
N.E.2d 300, S14 Ill.App. 380. i 

473 


Mo.—Emery v. Thompson, 148 S.W. 

2d 479, 347 Mo. 494. 

4'5 C.J. p 776 note 10. 

49. Pa.—Dumanski v. City of Erie, 
34 A.2d 508. 348 Pa. 605. 

Ash pile concealing fire 
Ala.—W. F. Bradley Lumber Co. v. 
Crowell. 178 So. 66. 28 Ala.App. 
12, certiorari denied 178 So. 68, 
235 Ala. 223. 

50. Or.—Slattery v. ’Drake, 281 P. 
846, 130 Or. 693. 

51. Mich.—Holland v. Wisconsin 
Michigan Power Co., 296 N.W. 833, 
'296 Mich. 668. 

52. Tex.—Missouri, etc., R. Co. v. 
Edwards, 36 S.W. 430, 90 Tex. 65, 
32 L.R.A. 825. 

45 C.J. p 776 note 12. 

53. La.—Peters v. Pearce, 84 So. 
198, 146 La. 902. 

45 C.J. p 776 note 14, 

54. N.C.—Kramer v. Southern R, 
Co., 37 S.E. 468, 127 N.C. 328, 62 
L.R.A. 359. 

45 C.J. p 7'76 note 6, p 770 note 11 
[a]. 

55. Ala.—Pollard v. McGreggors, 195 
So. 736. 239 Ala. 467. 

Mo.—Emery v. Thompson, 148 S.W.2d 
479, 347 Mo. 494. 

Tenn.—Anderson v. Peters, .124 S^W. 

2d 717, 22 Tenn.App. 563. 

45 C.J. p 776 note 11. 

56. U.S.—St. Louis, etc., R. Co. v. 
Underwood, Miss., 194 F. 363, 114 
C.C.A, 323. 

45 C.J. p 776 note 6. 
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trine,^^ 

g. Poles and Ladders 

Th« attractive nuisance doctrine ordinarily does not 
apply to poles used by electric light, power, or tele¬ 
phone and telegraph companies. 

There are cases in which it has been held that 
there is no liability under the attractive nuisance 
doctrine for injuries received by children as a re¬ 
sult of climbing on poles,such as electric light 
poles,electric power poles or towers,telegraph 
or telephone poles,or ladders.On the other 
hand, there are cases in which the attractive nui¬ 
sance doctrine has been held applicable to poles, 
such as electric light poles^^ or electric power 
poles.®® 

h. Vehicles 

A vehicle. Including a vehicle on rails, may or may 
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not, d6pending on the circumstances, come within the 
attractive nuisance doctrine. 

The attractive nuisance doctrine has been applied 
to injuries received by children as a result of play¬ 
ing on, about, or with vehicles left unattended and 
unfastened®® or being moved through the streets in 
such an unusual manner as to attract them.®7 Qn 
the other hand, there are also cases in which the 
doctrine has been held not applicable to vehicles,®8 
such as automobiles,®^ baggage carts in railroad sta¬ 
tions,*^® wagons,and trucks.^2 

Vehicles actually in me ordinarily are held not to 
fall within the attractive nuisance doctrine.73 

Vehicles on rails. The applicability of the at¬ 
tractive nuisance doctrine to vehicles on rails de¬ 
pends on many considerations, including the char¬ 
acter, size, and weight of the vehicle and its loca- 
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57. Mo.—Kelly v. Benas, 116 S.W. 
557, 217 Mo. 1, 20 L.R.A.,N.S., 903. 

46 C.J. p 776 note 13. 

58. U.S.—Cole V, Mississippi Power 
& Light Co., C.C.A.Miss.. 100 F,2d 
351. 

59. Ill.—Burns v. City of Chicago, 
169 N.E. 811, 338 Ill. 89. 

45 C.J. p 776 note 16. 

60. U.S.—Cole v, Mississippi Power 

6 Light Co., C.C.A.Miss., 100 F.2d 
3'51. 

La.—McDonald v. Shreveport Pys. 
Co., 142 So. 252, 174 La, 1023, con¬ 
formed to, App.. 146 So. 341. 

Tenn.—Gouger v. Tennessee Valley 
Authority, 216 S.W.2d 739—Kelley 
V. Tennessee Electric Power Co., 

7 Tenn.App. 555. 

Tex.—Texas-Louisiana Power Co. v. 
Bihl, Com.App., 66 S.W.2d 672— 
Texas Power & Light Co. v. Burt. 
Civ.App., 104 S.W.2d 941, error re¬ 
fused—Corder v, Houston Lighting ; 
& Power Co., Civ.App., 38 S.W.2d 
606, error refused. 

Climbing pole for bird^s nest 
Ariz.—Salt River Valley Water Us¬ 
ers' Ass’n V. Compton, 8 P..2d 249, 
39 Ariz. 491, motion denied 11 P. 
2d 839, 40 Ariz. 282. 

Climbing tower to view game 
Ky.—Dennis' Adm'r v. Kentucky & 
West Virginia Power Co., 79 S.W. 
2d 377, 258 Ky. 106. 

61. Ky.—Thompson v. Cumberland 
Tel., etc., Co., 127 S.W. 531, 13S Ky. 
109. 

45 C.J. p 776 note 15. 

“It is the overwhelming weig'ht of 
authority that ordinary poles used 
by electric light, telephone, and tele¬ 
graph companies are not attractive 
nuisances.”—Texas-Louisiana Power 
Co. V. Bihl, Tex.Com.App., 66 S.W.2d 
672, 674. 

62. Wash.—^Heva v. Seattle School 


Dist. Ko. 1, 188 P. 776, 110 Wash. 
668 . 

45 C.J. p 776 note 17. 

63. Minn.—Znidersich v. Minnesota 
Utilities Co., 193 N.W. 449, 155 
Minn. 293. 

64. Climbing pole to view game 
City maintaining insufficiently in¬ 
sulated electric light wire at top of 
pole equipped with cross-arms for 
climbing and located in street near 
athletic stadium was liable, on the¬ 
ory that pole constituted an attrac¬ 
tive nuisance, for injuries sustained 
by nine year old boy who came in 
contact, with wire when he climbed 
pole to see boxing matches occurring 
within stadium.—O’Donnell v. City of 
Chicago, 6 N.E.2d 449, 289 Ill.App. 41. 

65. Cal.—'Clark v. Pacific Gas & 
Electric Co., 5 P.,2d 58, 118 Cal.App. 
344, rehearing denied 6 P.2d 297, 
118 Cal.App. 344. 

4'5 C.J. p 777 note 18 [a]. 

66. Ark.—^Valley Planing Mill Co. v. | 
McDaniel, 170 S.W. 994, 119 Ark. 
139. 

45 C.J. p 777 note 19. 

Abandoned vehicle in public alley 
Ill.—Shapiro v. City of Chicago, 32 

N.E.2d 338, 308 Ill.App. 613—Flem¬ 
ing V. City of Chicago, 260 Ill.App. 
496. 

Wheeled kettle or vat of tar in street 
Cal.—Morse v. Douglas, 290 P. 465, 
107 Cal.App. 196. 

Ill.—Plis V. City of Chicago, 247 Ill. 
App. 128. 

67. Cal.—Skinner v. Knickrehm, 102 
P. 947, 10 Cal.App. 696, 

46 C.J. p 77'7 note 20. 

68. Caterpillar tractor 

City was not liable for death of 
boy and injuries to another boy 
in trying to escape from city’s cater¬ 
pillar tractor, used in performing 
governmental function of lowering 
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street grades, when it rolled down 
hill after being parked unguarded 
thereon and boarded by boys, on the¬ 
ory that tractor constituted attrac¬ 
tive nuisance.—Wilson v. City of 
Laramie, Wyo., 199 P,2d 119. 

Work cart left on street and hold¬ 
ing supply of gasoline did not con¬ 
stitute attractive nuisance.—Le Due 
V. Detroit Edison Co., 225 N.W. 832, 
254 Mich. 86. 

69. Pa.—Rapezynski v. W, T. Cow¬ 
an, Inc., 10 A.2d 810, 138 Pa.S.uper. 
392. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

70. U.S.—Hunsche v. Southern Pac, 
Co., D.C.Cal., 62 F.Supp. 634. 

71. N.Y.—Groarke v. Laemmle, 67 
N.T.S. 409, 56 App.Div. 61. 

45 C.J. p 777 note 22. 

72. Pa.—De Francisco v. La Face,. 
194 A. 511, 128 Pa.Super, ^38, 

45 C.J. p 777 note 23. 

73. Ill.—Schlatter v. City of Peoria, 
33 N.E.2d 730, 309 Ill.App. 636. 

Or.—Wright v. Portland Traction Co., 
71 P.3d 797, 157 Or. 346. 

45 C.J. p 777 note 24. 

Ice truck 

Ky.—Ice Delivery Co. v. Thomas, 160 
S.W.2d 605, 290 Ky. 230. 

Wis.—Coffey v. Oscar Mayer & Co., 
32 N.W.2d 235. 252 Wis. 473. 
Moving railroad cars 
Cal.—Walker v. Pacific Electric Ry. 
Co., 152 P.2d 226, 66 Cal.Arp.2d 
290. 

45 C.J. p 777 note 24 [d]. 

Trailer attached to truck 
D.C.—Harris v. Roberson, 139 P.2d 
■529, 78 U.S.App.D.C. 246. 

Ill.—Schlatter v. City of Peoria, 33 
N.E.2d 730, 309 Ill.App. 636—Mich- 
alik V. City of Chicago, 4 N.B.2d 
256, 28'6 Ill.App. 617. 
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tion.'^^ The doctrine has been held applicable to a 
streetcar standing unattended on a track in the 
street,a car truck left unfastened on street rail¬ 
way tracks,a railroad hand car,^^ a railroad push 
car,'^^ and a small push car running on iron rails 
and used to carry rock from one part of a quarry to 
another. 

On the other hand, it has been held that the doc¬ 
trine does not apply to ordinary railroad cars or 
trains,streetcars,or a railroad velocipede car.S2 

i. Buildings 

Buildings ordinarily are not regarded as attractive 
nuisances so as to impose liability on their owners for 
injury to trespassing children. 

A building ordinarily does not come within the 
attractive nuisance doctrine,and, accordingly, it 
has been held that the doctrine does not apply to a I 


railroad depot,^4 a mining camp shack,85 a stable or 
private garage,^® a vacant house with the door 
open,^'^ a house in a dilapidated condition,^^ or a 
building in the course of construction^^ or in the 
process of being razed.^Q 

A building may, however, be of such a charac¬ 
ter and in such location that the doctrine should 
apply thereto,and, accordingly, the rule has been 
applied to a dilapidated and abandoned railroad 
roundhouse^^ and to a house covering the airshaft 
of a mine.^3 

j. Bodies of Water, Ponds, Streams, Etc, 

Ponds, reservoirs, pools of water, etc., whether ar¬ 
tificial or natural, ordinarily are not regarded as attrac¬ 
tive nuisances. 

The attractive nuisance doctrine generally is not 
applicable to bodies of water,artificial as well as 


74. Unfastened slate-filled tramcars, 

left on coal mine tram track beneath 
defectively insulated low sagging, 
live electric wire only five to seven 
feet from ground on level unfenced 
portion of mining premises near res¬ 
idences wherein children lived, con¬ 
stituted attractive nuisance.—Ken¬ 
tucky Utilities Co. v. Hodges' Adm'r, 
191 S.W,.2d 410, SOI Ky, 252. 

75. Wis.—^Kressine v. Janesville 
Tract. Co., 184 N.W. 777, 175 Wis. 
192. 

76. U.S,—Public Serv. R. Co. v. 
Wursthorn, C.C.A.N.J., 278 P, 408, 
certiorari denied 42 S.Ct. 689, 259 
U.S. 58'5, 66 L.Ed. 1076. 

45 C.J. p 778 note 28. 

77. Ky.—Illinois Cent. R. Co. v. Wil¬ 
son. 63 S.W. 608, 23 Ky.L. 684. 

78. Tex.—^Vanover v. Henwood, 150 
S.W.2d 785, 136 Tex. 348. 

45 C.J. p 778 note 30. ! 

79. Mo.—Morrison v. Phelps Slone 
Co., 219 S.W. 393, 203 Mo.App. 143, 
147. 

45 C.J. p 778 note 31. 

80. Ky.—Durbin v. Louisville & N. 

R. Co., 219 S.W.2d 996, 310 Ky. 
144—Jones v. L. & N. R. Co., 179 

S. W.2d 874, 297 Ky. 197, 152 A.L.R. 
1259. 

N.C.—^Harris v. Winston-Salem 
(Southbound Ry. Co., 18 S.E.2d 204, 
220 N.C. 698. 

Utah.—Christiansen v. Los Angeles 
& S. L. R. Co., 291 P. 926, 77 Utah 

85. 

45 C.J. p 778 note 32. 

Coal cars 

(1) In general.—Durbin v. Louis¬ 
ville & N. R. Co., 219 S.W.2d 995, 
310 Ky. 144—Jones v. Louisville & 
N. R. Co., 179 S.W.2d 874, ^97 Ky. 197, 
152 A,L.R. 1259—46 C.J. p 778 note 
S2 [a]. 

(2) Empty coal cars left in stor¬ 
age tunnel at night.—Young's Adm’r 


V. Mahan-Jellico Coal Co., 67 S.W.2d 
42, 262 Ky, 316. 

Electric railway 

Cal.—^W'alker v. Pacific Electric Ry. 
Co.. 152 P.2d 226, 66 Cal.App.2d 
290. 

Gondola car filled with gravel only 
to within two feet of top did not 
constitute attractive nuisance.—Tea¬ 
garden V. Russell’s Adm'x, 207 S.W.2d 
IS, 306 Ky. 528. 

Standing freight car is not a dan¬ 
gerous piece of machinery such as 
brings it within the attractive nui¬ 
sance cases. 

Ky.:—Smith v. Hines, 278 S.W. 142, 
212 Ky. 30, 45 A.L.R, 980. 

N.'C.—Harris v. Winston-Salem 

Southbound Ry. Co., 18 S.E.2d 204, 
220 N.C. 698. 

Open and empty standing freight car 
N’.C.—Harris v. Winston-Salem 

Southbound Ry. Co., supra. 
Standing tank car 

Ill.—Rodgers v. Alton R. Co., 6 N'.E. 
2d 244, 288 Ill.App. 462. 

Brake or ratchet on railroad car 
is not an attractive nuisance.—Jones 
V. Louisville & N. R. Co., 179 S.W.2d 
874, 297 Ky. 197, 152 A.L.R. 1259. 

81. Cal.—George v. Los Angeles R. 
Co., 68 P. 819, 1.26 Cal. 357, ’77 Am. 
S.R. 184, 46 L.R.A. 829. 

Rear steps of one-man streetcar 
Or.—^Wright v. Portland Traction Co., 

’ .71 P.2d 797, 157 Or. 346. 

82. Ga.—^Atlantic Coast Line R. Co. 
V. Corbett 105 S.E. 358, 150 Ga. 747, 
conformed to Corbett v. Atlantic 
Coast Line R. Co., 10*5 S.E. 737, 26 
Ga,App. 154, 

45 C.J. p 778 note 34. 

83. Theater 

Where boy attempting to enter de¬ 
fendant's motion picture show 
through hole in wall through which 
fresh air was forced into theater 

475 


building by operation of electric fan 
was injured by the fan, and the boy 
had been given timely warning to 
stay out, the attractive nuisance doc¬ 
trine was inapplicable.—McCulley v. 
Cherokee Amusement Co., 184 S.W.2d 
170, 182 Tenn. 68. 

84. U.S.—Ling v. Great Northern R. 
Co., C.C.Mont., 165 P. 813. 

Miss.—Bonhomie & H. S. Ry. Co. 
V. Hinton, 124 So. 271, 155 Miss. 
173. 

85. Colo.—^Hayko v. Colorado, etc.. 
Coal Co., 235 P. 373, T7 Colo. 143, 
39 A.L.R. 482. 

4'5 C.J. p 778 note 37. 

86. Cal.—Giannini v. Campodonico, 
169 P. 80, 176 Cal. 548. 

Pa.—Lehr v. Myers, Com.Pl., 64 York 
Leg.Rec. 203. 

45 C.J. p 778 note 38. 

87. Ga.—O’Connor v. Brucker, 43 S. 
E. 731, 117 Ga. 451. 

88. Ill.—Trust Co. of Chicago v. City 
of Chicago, 13 N.E.2d 212. 293 Ill. 
App. 636. 

N.C.—Prather v. Union Nat. Bank, 
189 S.E. 182, 211 N.C. 98. 

45 C.J. p 778 note 40. 

Palling through ceiling from loft 
N.C.—Prather v. Union Nat. Bank, 
supra. 

89. Cal.—Camp v. Peel, 92 P.2d 428, 
33 Cal.App.2d 612. 

4'5 C.J. p 778 note 41. 

90. Ky.—Meredith v. Fehr, 90 S.W. 
2d 1021, 262 Ky. 648. 

91. Kan.—Osborn v. Atchison, etc., 
R. Co., 121 P. 364, 86 Kan. 440. 

92. Kan.—Osborn v. Atchison, etc., 
R. Co., supra. 

45 C.J. p 779 note 43. 

93. Ark.—'Central Coal, etc., Co. v. 
Porter, 280 S.W. 12, 170 Ark. 498. 

94. Cal.—^King v. Simons Brick Co., 
.126 P.2d 627, 62 Cal.App,2d 686. 
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natural,in the absence of some unusual condition 
or artificial feature other than the mere water and 
its location.^® 


There are numerous cases in which the attrac¬ 
tive nuisance doctrine has been held not to be ap¬ 
plicable to ponds or reservoirs, pools of water,98 


■Colo.—Denver Tramway Corporation 

V. Callahan. 150 P.2d 798, 112 Colo. 
480. 

Ga.—McCall v. McCallie, 171 S.E. 843, 
48 Ga.App. 99. 

Ill.—Wood V. Consumers Co., 79 N. 

E.2d 826. 334 Ill.App. 530. 

Kan.—Tavis v. Kansas City, 132 
185. 89 Kan. 547. 

]^,C.—Nichols V. Atlantic Coast Line 

R. Co.. 44 S.E.2d 879. 228 N.C. 222 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 485. 71 S.D. 3 62— 
Morris v. City of Britton, 279 N. 

W. 531, 66 S.D. 121. 

“Weight of authority supports the 
contention of defendant that no lia-' 
bility results from the mere owner¬ 
ship or maintenance of a pool, unless 
there is about it somethirg which 
makes it unusually alluring, some¬ 
thing which affords more attraction 
than that which is produced by the 
mere existence of a pool, or unless it 
is so constructed that it constitutes 
a trap by the hidden danger of which 
someone is brought into contact with 
an unseen or unappreciated peril.”— 
Saxton V. Plum Orchards, La.App.. 
34 So..2d 423. 426. 

Attractiveness or nearness to pub¬ 
lic highway does not make body of 
water an attractive nuisance.—Mc¬ 
Call V. McCallie, 171 S.E. 843, 48 Ga. 
App. 99. 

Pact that deep hole exists does not ; 
make body of water an attractive 
nuisance. 

Ga.—McCall v. McCallie, supra. j 

Wis.—Fiel V. City of Racine, 233 N. | 
W. 611, 203 Wis. 149. 

Pish in water 

Fact that there are Ash in the 
body of water and that children fish 
there does not make the body of wa¬ 
ter an attractive nuisance.—Kelley v. 
First Bank & Trust Co., 256 Ill.App. 
439. 

95. Cal.—King v. Simons Brick Co., 
126 P.2d 627, 52 Cal.App,2d 586. 

Ga.—McCall v. McCallie, 171 S.E. 

843, 48 Ga.App. 99. 

Iowa,—Plarriman v. Incorporated 

Town of Afton, 281 N.W. 183, 225 
Iowa 659. 

Kan.—Gorman v. City of Rosedale, 
234 P. 53, 118 Kan. 20. 

La.—Peters v. Town of Ruston, App., 
167 So. 491, followed in Grimes v. 
Town of Ruston, 167 So. 493. 

Okl.—Dennis v. Spillers, 18'5 P.2d 
465, 199 Okl. 311—City of Man- 
gum V. Powell, 165 P.2d 136, 196 
Okl. 306. 

Wis.—Fiel v. City of Racine, 233 N. 

W. 611, 203 Wis, 149. 

Natural objects as attractive nui¬ 
sances see supra § 29 (7). 

“Nature has created streams, lakes 


and pools which attract children. 
Lurking in their waters is always 
the danger of drowning. Against 
this danger children are early in¬ 
structed so that they are suTlcient- 
ly presumed to know the danger that 
if the owner of private property cre¬ 
ates an artificial pool on his own 
property, merely duplicating the 
work of nature without adding any 
new danger, and a child, without in¬ 
vitation, ventures on the private 
property, enters the pool and is 
drowned, the owner is not liable be¬ 
cause of having created an ‘attractive 
nuisance.'”—Anderson v. Reith-Riley 
Const. Co., 44 N.E.2d 184, 185, ll2 
Ind.App. 170. 

90. Ga.—McCall v. McCallie, 171 S.E, 
843. 48 Ga.App. 99. 

Ill.—Peers v. Pierre, 83 N.E.2d 20, 
336 Ill.App. 134. 

La.—Grimes v. Town of Ruston. 
App.. 167 So. 493—Peters v. Town 
of Ruston. App., 167 So. 491—Mc¬ 
Kenna v. City of Shreveport, 133 
So. 524. 16 La.App. 234. 

Pa,—Trwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.,2d 432. 
349 Pa. 278. 

Presence of small sticks suitable 
for use by young boys in p’aying 
“boats” did not present an unusual 
danger, justifying application of at¬ 
tractive nuisance doctrine.—Peers v. 
Pierre, 83 N.E.2d 20, 336 Ill.App. 134. 

97. Cal-—Melendez v. City of Los 
Angeles, 68 P.2d 971, 8 Cal.2d 741— 
Demmer v. City of Eureka, 178 P- 
2d 472, 78 Cal.App.2d 708. 

Ga.—McCall v. McCallie, 171 S.E. 843, 
48 Ga.App. 99—Clair v. City of Ma¬ 
con, 159 S.E. 758. 43 Ga.App. 598. 
Idaho.—Corpus Juris cited in Bicandi 
V. Boise Payette Lumber Co., 44 
P.2d 1103, 1109. 55 Idaho 643. 
Ill.—Peers v. Pierre, 83 N.E. 20, 336 
Ill.App. 134—Baker v. Fruin-Col- 
non Contracting Co., 271 Ill.App, 
300—Kelley v. First Bank & Trust 
Co., 256 Ill.App. 4.39. 

Iowa.—Harriman v. Incorporated 
Town of Afton, 281 N.W. 183, 225 
Iowa 659—Raeside v. Sioux City, 
229 N.W. 216. 209 Iowa 975. 

La.—Peters v. Town of Ruston, App., 
167 So. 491, followed in Grimes v. 
Town of Ruston, 167 So. 493—Mc¬ 
Kenna V- City of Shreveport, 133 
So. 524, 16 La.App. 234. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740. 

Mo.—Kemp v. Doe Run Lead Co.» 
App., 34 S.W-2d 1002—Williams v. 
Kansas City, C., C. & St. J. Ry. 
Co., 6 S.W.2d 48, 222 Mo.App. 865. 
Okl.—Dennis v. Spillers, 185 P.2d 
465, i99 Okl. 311—City of Mangum 
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V. Powell, 165 P.2d 136, 196 Okl 
306. 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.2d 432, 
34 9 Pa. 278—Dornick v. Wierton 
Coal Co., 167 A. 617, 109 Pa.Super. 
400, followed in Di Concilio v. 
Wierton Coal Co., 167 A. 619, 109 
Pa.Super. 405. 

Tenn.—City of Memphis v. Trice, 13 
Tenn.App. 607—Corpus Juris cited 
in DuPont Rayon Co. v. Roberson, 
12 Tenn.App. 261, 274. 

Tex.—Maruska v. Missouri, K. & 

T. R. Co. of Texas, Civ.App., 10 
S.W.2d 211, error refused. 

45 C.J. p 779 note 45, p 766 note 70 
[a]—6 C.J. p 819 note. 14 [b]. 
Millponds see supra subdivision b of 
this section. 

Drainage pond 

La.—Saxton v. Plum Orchards, App.,. 
34 So.2d 423. 

Raft or rowboat on reservoir or pond 
Iowa.—Harriman v. Incorporated 

Town of Afton, 281 N.W. 183, 225 
Iowa 659. 

Neb.—Robbins v. Omaha, 160 N.W^ 
749, 100 Neb. 439. 

Wis.—Fiel v. City of Racine, 233 N. 

W. 611, 203 Wis. 149. 

45 C.J. p 779 note 45 [f], 

3S, Ala.—Luallen v. Woodstock Iron 
& Steel Corporation, 184 So. 182, 
236 Ala. 6'21. 

Cal.—Demmer v. City of Eureka, 178 
P.2d 472, 78 Cal.App.2d 708—King 
V. Simons Brick Co., 126 P..2d 627, 
52 Cal.App.2d 586. 

Ill.—^Wood V. Consumers Co., 79 N.E. 

2d 826, 334 Ill.App. 530. 

45 C.J. p 779 note 46. 

Groldfish pool near railroad station 
N.C.—^Nichols V. Atlantic Coast Line 
R. Co., 44 S.E.2d 879, 228 N.C. 222. 
Pool of hot water 

Mo.—Schmidt v. Kansas City Dis- 
■ tilling Co., 1 S.W. 865, 2 S.W. 417. 

90 Mo. 284, 59 Am.R. 16. 

Swimming pools 

(1) In general. 

Iowa.—Hecht v. Des Moines Play¬ 
ground and Recreation Ass'n, 287 
N.W. 259, 227 Iowa 81. 

Kan.—Swan v. Riverside Bathing 
Beach Co., 294 P. 902, 132 Kan. 61. 
4'5 C.J. p 779 note 46 [b]. 

(2) In public park.—^Warren v. 
City of Topeka, 265 P. 78, 126 Kan. 
524, 57 A.L.R. 555—Gilliland v. City 
of Topeka, 262 P. 493, 114 Kan. 726. 

(3) Draining of water from a mu¬ 
nicipal swimming pool through a pipe 
which had no grating or guard over 
the end of it so as to create suction 
or swift current in which children 
who frequented pool were attracted 
to play while pool was being drained 
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streams,99 canals,^ dams,2 ditches,3 culverts,^ 
drains,5 cesspools or sewer pools,® flumes,^ mill rac¬ 
es,® vats,9 water tanks,i® and wells^i 

On the other hand, it is quite possible that such 
things may possess the attractive and dangerous 
qualities which will bring them within the attrac¬ 
tive nuisance doctrine,!^ and hence there are cases 
in which the doctrine has been applied to ponds, 
reservoirs,pools of water,i® canals,^® streams, 
conduits,^® wells,^9 and hot water flowing into a 
gutter.2® 


k. Other Instrumentalities or Conditions 

The attractive nuisance doctrine has been held ap» 
plicable or inapplicable to various appliances, instru¬ 
mentalities, or conditions, including explosives. 

In addition to the appliances, instrumentalities, 
and conditions considered supra subdivisions b-j of 
this section, the attractive nuisance doctrine has 
been held applicable to various other appliances, 
instrumentalities, and conditions,as, for example, 
a fire escape,22 loosely strung electric wires,22 tub¬ 
ing,24 a burning slack pile,2® a stope in a mining 
tunnel,2® a leak in a gas pipe line,27 a sand pile near 


did not create an attractive nu'sance. 

_Sroufe V. Garden City, 84 P.2d 845, 

148 Kan. 874. 

99. Colo.—Denver Tramway Corpo¬ 
ration V. Callaghan, 150 P.2d 798. 
112 Colo. 460. 

Minn.—Stadtherr v. City of Sauk 
Center. 231 N.W. 2l0, 180 Minn. 
496. 

Mo.—Williams v. Kansas City. C., C- 
& St. J. Ry. Co., 6 S.W.2d 48. 222 
Mo.App. 865. 

45 C.J. p 780 note 47. ■ 

S.D.—McCleod v. Tri-State Mill¬ 
ing Co., 24 N.W.2d 485. 71 S.D. 362. 

45 C.J. p 780 note 48, 

2. Kan.—Smith v. United Power & 
Light Corporation of Kansas, 51 P. 
2d 976, 142 Kan. 723. 

3. Colo.—Windsor Reservoir & Ca¬ 
nal Co. V. Smith. 261 P. 872, 82 
Colo. 497. 

45 C.J. p 780 note 49. 

4. Ala.—Cobb v. Lowe Mfg. Co., 150 
So. 687, 227 Ala. 4‘56. 

Ky.—Von Almen v. Louisville, 202 

S.W. 880, 180 Ky. 441. 

Tenn.—McCay v, Du Pont Rayon Co., 
96 S.W.2d 177, 20 Tenn.App. 157. 

6. Cal.—Beeson v. City of Los An¬ 
geles. 300 P. 993. 115 Cal.App. 122. 

45 C.J. p 780 note 51. 

Open storm drain 

Ca^.—Beeson v. City of Los Angeles, 
supra. 

6. Tex.—Texas Public Service Co. v. 
Laughead. Civ.App., 73 S.W.2d 925, 
error refused. 

Municipal sewer pool outside city 

5. D,—Morris v. City of Britton, 279 
N.W. 531, 66 S.D. 121. 

7. Arlz.—Salladay v. Old Dominion 
Copper Min., etc., Co., 100 P. 441, 
12 Ariz. 124. 

46 C.J. p 780 note 52, 

8. Or.—Riggle v. Lens, 142 P. 346, 
71 Or. 12^. L.R.A.1915A 160, Ann. 
Cas.l916C 1083. 

9. Miss.—Vincent v. Barnhill, 34 So. 
2d 363, 203 Miss. 740. 

10. Pa.—Dolena v, Pittsburgh Ter¬ 
minal Coal Co., 188 A. 112, 324 Pa. 
)228. 


11. Idaho.—Holt v. Spokane, etc., R. 
Co., 40 P. 56. 4 Idaho 443. 

12. Tenn.—^Corpus Juris cited in 
DuPont Rayon Co. v. Roberson, 12 
Tenn.App. 261. 274. 

45 C.J. p 780 note 56, p 781 note 63. 

13. Ill.—Thomas v. Anthony, 103 N. 
E. 974, 261 Ill. 288. 

45 C.J. p 780 note 56. 

14. S.C.—Franks v. Southern Cotton 
Oil Co., 58 S.E. 960, 78 S.C. 10. 12 
L.R.A..N.S., 468. 

45 C.J. p 780 note 57. 

15. Ill.—^Cicero State Bank v. Do- 
lese & Shepard Co., 18 N.E.2d 574, 
298 Ill.App. 290. 

45 C.J. p 780 note 58. 

Pool of hot water on the private 
premises of defendant, made by 
blowing ofC hot water, debris, and 
steam through an escape pipe from 
defendant’s distillery, in which pool 
a child was fatally scalded, was with¬ 
in the attractive nuisance doctrine 
and defendant was liable.—Schmidt 
V. Kansas City Distilling Co., 1 S.W 
865, 2 S.W. 417, 90 Mo. 284, 69 Am. 
R. 16. 

Pool of water ia abandoned excava- 
tion 

Where owner of homesite addition 
made and abandoned an excavation 
which was permitted to fill with wa¬ 
ter. owner knew or should have 
known that small children would 
likely frequent the place and play 
about it, and utility, if any, to own¬ 
er of eliminating danger was slight 
as compared to probability of injury 
resulting therefrom, the owner was 
liable for death of small child who 
drowned in the pool.—Banker v. Mc¬ 
Laughlin, 208 S.W.2d 843, 146 Tex. 
434. 

Public swimming pool 
Tenn.—DuPont Rayon Co. v. Rober¬ 
son, 12 Tenn.App. 261. 

16. Ill.—Mindeman v. Chicago San- 
itary_^ Dist., 229 Ill.App. 354. 

45 C.J. p 781 note 59. 

17. Ind.—Indianapolis v. Williams, 
108 N.E. 387, 58 Ind.App. 447. 

45 C.J. p 781 note 60. 

Cave-in of banks 

Declaration against city for death 
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of child by cave-in of banks of 
stream, undermined as result of 
city’s artificial construction confining 
part of stream and causing peril to 
children attracted to vacant premis¬ 
es to play by attractive nature of 
banks of stream, stated f‘aL'se of 
action under attractive nuisance doc¬ 
trine.—Peters v. City of Tampa, 165 
So. 854, 115 Fla. 666. 

13. Utah.—Brown v. Salt Lake City, 
93 P. 570. 33 Utah 222. 126 Am.S.R. 
828. 14 L.R.A.,N.S., 619, 14 Ann.Cas. 
1004. 

45 C.J. p 781 note 61. 

19. U.S.—Cceur d’Alene Lumber Co, 
V. Thompson, Idaho. 215 F. 8, 131 
C.C.A. 316, L.R.A.1915A 731. 

20. La.—Palmero v. Orleans Ice 
Mfg. Co., 58 So. 589, 130 La. 833, 
40 L.R.A..N.S., 671. 

45 C.J. p 781 note 63. 

21. Ill.—Koch V. City of Chicago, 17 
N.E.2d 411, 297 Ill.App. 103. 

Merry-go-round 

Partially erected merry-go-round 
on which horses, compartments, and 
lower platforms were not yet in¬ 
stalled, which was left unguarded in 
a place where children might be ex¬ 
pected to and did congregate to play, 
was an attractive nuisance.—Simkins 
V. Dowis, 67 P.2d 627. 100 Colo. 355. 

22. S.C.—Perrin v. Rainwater, 19'5 
S.E. 283, 186 S.C. 181. 

23. Cal.—Pierce v. United Gas, etc., 
Co., 118 P. 700, 161 Cal. 176. 

Wash.—Haynes v. Seattle, 125 P. 147, 
69 Wash. 419. 

24. Colo.—Kopplekom v. Colorado 
Cement Pipe Co., 64 P. 1047, 16 
Colo.App. 274, 54 L.R.A., 284. 

25. U.S.—Union Pac. R. Co. v. Mc¬ 
Donald, Colo., 14 S.Ct, 619, 152 U.S. 
262, 38 L.Ed. 434. 

45 C.J. p 781 note 69. 

26. Cal.—Faylor v. Great Eastern 
Quicksilver Min. Co., 187 P. 101, 
45 Cal.App. 194. 

45 C.J. p 781 note 71. 

27. La.—Jackson v. Texas Co., 78 Sow 
137, 143 La. 21, L.R.A.1918'D 150. 

45 C.J. p 781 note 72. 
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the bank of a river,28 and a wharf.29 

On the other hand, the attractive nuisance doc¬ 
trine has been held inapplicable to various other ap¬ 
pliances, instrumentalities, and conditions,2^ as, for 
example, fires,revolving doors,^2 bridges,23 a 
trestle,2^ stringers across a canal above a cofifer- 
dam,25 iron gas pipes,2^ highly charged electric 
wires,27 an escalator,38 a conduit,29 a kerosene lan¬ 
tern,an open flare placed near an excavation in 
the street,an empty barrel,‘^2 a barrel of tar,^3 a 
bucket of hot tar on a vacant lot,^^ an unfinished 
sugar beet dump,^^ ^ rubbish dump,^® a bottle of 
denatured alcohol left in a highway,^7 gasoline and 


oil cans on a vacant Iot,48 old rags saturated with 
grease and old papers in a barn, ^3 ^ wall,50 a barbed- 
wire fence,51 a tier of wooden shelves,52 a swing,53 
an artificial cliff or embankment,54 a natural bluff 
rendered steeper by excavation at the base,55 and a 
rope and ‘'bos'n'* chair attached to the cables of a 
telephone pole rightfully in the highway, and which 
a child could reach only by climbing the pole.5o 

Explosives, In some cases the attractive nuisance 
doctrine has been held applicable to explosives,57 
but in other cases the doctrine has been held not to 

apply.5 8 


28. Ill.—Rost V. Parker Wasking-ton 
Co., 176 Ill.App. 245. 

45 C.J. p 781 note 73. 

29. U.S.—Best v. District of Colum¬ 
bia, App.D.C., 54 S.Ct. 487, 2Sl U. 
S, 411, 78 L.Ed. 882. 

80, Okl.—Poley v. Browne, 186 P.2d 
812, 199 Okl. 416. 

Higrli railing" in apartment bn^lding 
Mo.—Harakas v. Dickie, 2.3 S.W.2d 
651, 224 Mo.App. 171. 
liime putty left on scaffolding 
Cal.—Camp v. Peel, 92 P.2d 428, 33 
Cal.App.2d 612. 

Outdoor signboard 

Ark.—Sanders v. Baird, 112 S.W.2d 
966, 195 Ark. 535. 

Skynglit 

Minn.—Ewing v. George Benz & Sons, 
28 N.W.2d 733, 224 Minn. <508. 

Pa.—^Williams v. Overly Mfg. Co., 34 
A.2d 52, 153 Pa.Super. 347. 

Wild animals at circus 
Cal,—Baugh v. Beatty, App., 205 P. 
2d 671. 

31. Mo.—Lentz v. Schuerman Bldg, j 
& Realty Co., 220 S.W.2d 58, j 
S.C.—Hancock v. Aiken Mills, 185 S. | 
E. 188, 180 S.C. 93. 

45 C.J. p 781 note 74. 

Burning rubbish 

(1) On owner’s empty lot.—^Dunbar 
V, Olivieri, 50 P.2d 64, 97 Colo. 381. 

(2) On rubbish dump.—City ot 
Harlan v. Peaveley, 6 S.W.2d 270, 
224 Ky. 338. 

82. Wash.—Harris v. Cowles, 80 P. 
537, 38 Wash. 831, 107 Am.S.R. 
847. 

llloctrine not recognized 
Ohio.—Provo v. Toledo Trust Co,, 19 
N.E.2d 520, 60 Ohio App. 82. 

33, N.O.—Boyd v. Atlanta & O. A. 

Ry. Co., 177 S.E. 1, 207 N.C. 390. 

45 C.J. p 781 note 76. 

Bloating bridge used to cross a ca¬ 
nal and securely fastened at each end 
Is not within attractive nuisance doc¬ 
trine.—Indianapolis Water €o. v. 
Harold, 83 N.E. 993, 170 Ind. 170. 
Railroad bridge 

H.C.—Boyd V. Atlanta & C. A. Ry. 
Co., 177 S.E. 1, 207 N.G. 390. 


34. U.S.—^Antonas v. Lyford, C.C.A. 
Pa., 144 P.2d 763. 

45 C.J. p 781 note 77. 

35. La.—Blum v. Weatherford, 46 
So. 317, 121 La, 298. 

45 C.J. p 781 note 78. 

36. Bald in street 

Mo.—O’Hara v. Laclede Gas Light 
Oo., 148 S.W. 884, 244 Mo. 395. 

37. Ala.—Moseley v. Alabama Pow¬ 
er Co., 21 So.2d 305, 246 Ala. 416. 

Kite in contact with -wires 
Ala.—Littleton v. Alabama Power 
Co., 10 S.o.2d 757, 243 Ala. 491. 
Throwing loose wire across trans¬ 
mission line 

Ky.—Fredericks* Adm’r v. Kentucky 
Utilities Co., 122 S.W.2d 1000, 276 
Ky. 13. 

38. U.S.—Kataoka v. May Depart¬ 
ment Stores Co., D.C.Cal., 28 P. 
Supp. 3, reversed on other grounds. 
C.C.A., Takashl Kataoka v. May 
Department Stores Co., 115 P.2d 
521, certiorari denied May Depart¬ 
ment Stores Co- v. Takashi Kata¬ 
oka, 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

Pa.—Mills V, Lit Bros., 32 A.2d 10, 
347 Pa. 174. 

39. U.S.—Hardy v. Missouri Pac. R. 
Co., C.C.A.Ark., 266 F. 860, 36 A. 
L.R. 1. 

45 C.J. p 781 note 81. 

40. Minn.—Brown v. Minneapolis, 
161 N.W. "503, 136 Minn. 177. 

45 C.J. p 781 note 82. 

41. Wash.—Clark v. City of Bremer¬ 
ton, 97 P.2d 112, 1 Wash.2d 689. 

42. Ark.—St. Louis, etc., R. Co. v. 
Waggoner, 166 S.W. 948, 112 Ark. 
593, 52 L.R.A.,N.S., 181. 

45 C.J. p 782 note 83, 

43. Ill.—Szymczak v. Schillinger, 
197 Ill.App. 585. 

44. Mich.—^Barlow v. Krieghoff Co., 
16 N.W.2d 715, 310 Mich. 195. 

45. Utah.—Payne v. Utah-Idaho Su¬ 
gar Co., 2.21 P. 568, 62 Utah 598. 

46. Pa.—Zellman v. City of Philadel¬ 
phia, 17 Pa.Dist, & Co. 493. 

46 C.J. p 782 note 8’6. 


Public dump 

Iowa.—Cabrnosh v, Penick & Ford 
2'5'2 N.W. 88, 218 Iowa 972. 

Injury from fire 

Kly.—City of Harlan v. Peaveley 6 
S.W.2d 270. 224 Ky. 338. 

47. N.Y.—Hall v. New York Tel. Co., 
108 N.E. 182. 214 N.Y. 49, L.R,A. 
1915E 191. 

45 C.J. p 78.2 note 87. 

43. Ill.—^Anderson v, Karstens, 218 
Ill.App. 285, reversed on other 
grounds ISO N.E. 338, 297 Ill. 76. 
43. III.—Kalman v. Cohen, 203 III. 
App. 597, 

50. Minn.—Kayser v. Lindell, 75 N. 
W. 1038, 73 Minn. 123, 126. 

45 C.J. p 782 note 90. 

51. Iowa.—Davis v, Malvern Light, 
etc., Co., 173 N.W. 262, 186 Iowa 
884. 

45 C.J. p 782 note 91. 

52. Ga.—Man os v. Myers-Miller Fur¬ 
niture Co., 124 S.E. 357, 3,2 Ga.App. 
644. 

45 C.J. p 782 note 92. 

53. Cal.—Solomon v. Red River 
Lumber Co., 206 P. 498, 56 Cal.APP. 
742. 

In city park 

Mich.—Royston v. City of Charlotte, 
270 N.W. 288, 278 Mich. 255. 

54. Ind.—^Anderson v. Reith-Riley 
Const. Co., 44 N.E.2d 184, 112 Ind. 
App. 170. 

55. Kan.—Zagar v. Union Pac. R. 
Co„ 214 P. 107, 113 Kan. 240. 

45 C.J. p 769 note 92. 

56. N.T.—Parkes v. New York Tel. 
Co., 198 N.Y.S. 698, 120 Misc. 459, 
affirmed 201 N.Y.S. 930, 207 App. 
Div. 869. 

57. Tenn.—^Verran v. Town of 
Greeneville, 4 Tenn.App. 422. 

45 C.J. p 781 note 65. 

Dynamite caps 

Tenn.—^Verran v. Town of Greene¬ 
ville, supra. 

58. Tenn.—Hutchens v. Nat. Fire¬ 
works Distributing Co., 7 Tenn.App. 
575. 
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§ 29(13). - Proximate Cause 

Liability may not be imposed under the attractive 
nuisance doctrine unless the thing or condition which 
attracted the child was the proximate cause of the in¬ 
jury. 

In order that liability may be imposed under the 
attractive nuisance doctrine, the thing or condition 
which attracted the child must have been the proxi¬ 
mate cause of the injury.59 There is liability where 
the injury results from some dangerous element 
which is a part of, or inseparably connected with, the 
alluring thing or device, and also where the at¬ 
tractive device or thing is so located or situated that 
in yielding to its allurement the child, without such 
intervention of another element as breaks the rela¬ 
tion of cause and effect, is brought directly in con¬ 
tact with danger from some independent source 
which occasions the injury.^^ The act of a third 
person in setting in motion machinery attractive to 
children and left unguarded is not considered such 
an intervening independent cause as will relieve the 
owner of such machinery from liability for injury 
to a child,®- and, a fortiori, the act of the child 
in the course of his play, after he reached the dan¬ 
gerous and attractive premises or machinery, cannot 


§ 29(14) 

be regarded as an intervening efficient cause which 
will relieve the owner of liability.®^ 

The existence of an attractive nuisance does not, 
however, impose on the owner of or the person 
maintaining it the duty to use affirmative care in 
guarding children from danger arising entirely from 
extraneous causes,®^ and hence there is no liability 
where the child, although lured onto the premises 
by the thing claimed to constitute the attractive nui¬ 
sance, leaves such thing and goes elsewhere on the 
premises and is injured by something having no 
connection whatever with that which induced him to 
enter,®® or where the thing is not dangerous when 
used for the purpose which renders it attractive and 
the injury complained of results from a use which 
could not reasonably have been anticipated.®® 

§ 29(14). - Tendency to Limit Doctrine 

The tendency of the courts is to limit rather than to 
extend the attractive nuisance doctrine. 

Even in jurisdictions where the attractive nui¬ 
sance doctrine has been accepted, the tendency is to 
limit rather than to extend it,®'^ and the doctrine is 
said to be one which should be applied very cau- 
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Dynamite caps 

Ill.—Matijevich v. Dolese & Shepard 
Co., 261 in.App. 498. 

45 C.J. p 778 note 37 [a]. 

59, Colo.—Corpus Juris quoted in 
Denver Tramway Corporation v. 
Callahan, 150 P.2d 798, 800, 112 
Colo. 460. 

Ga.—Healey v. Webb, 3 S.E.2d 868, 
'60 Ga.App. 331. 

Ill.—Rodgers v. Alton R. Co., 6 N.E. 
2d 244, 288 Ill.App. 462—City Trust 
& Savings Bank v. City of Kanka¬ 
kee. 254 Ill.App. 489. 

N’.C.—^Nichols V. Atlantic Coast Line 
R. Co., 44 S.E.2d 879, 228 N.C. 222. 

Tenn.—Ray v. Hutchison, 68 S.W.2d 
948, 17 Tenn.App. 477—Hutchens v. 
Nat. Fireworks Distributing Co., 7 
Tenn.App. 57'5. 

Tex.—Holt V. Fuller Cotton Oil Co., 
Civ.App., 175 S.W.2d 272, error 
refused—Texas Public Service Co. 
V. Laughead, Civ.App., 73 S.W.,2d 
925, error refused. 

45 C.J. p 784 note 17. 

Proximate cause generally see in¬ 
fra §§ 103-115. 

Injuries not feasonalbly foreseeable 
In attractive nuisance cases, de¬ 
fendant is not responsible for in¬ 
juries not reasonably foreseeable.— 

McCay v. Du Pont Rayon Co., 96 S. 

W.2d 177, 20 Tenn.App. 157. 

60. Ill.—Rokicki v. Polish Nat. Alli¬ 
ance of U. S. of North America, 41 
N.E.2d 300, 314 Ill.App. 380. 

Tenn.— Corpus Juris cited in DuPont 


Rayon Co. v. Roberson, 12 Tenn. 
App. 261, 276. 

45 C.J. p 784 note 18. 

61. Ill.—Rokicki v. Polish Nat. Al¬ 
liance of United States of North 
America, 41 N.E.2d 300, 314 Ill. 
App. 380—Fleming v. City of Chi¬ 
cago, 260 Ill.App. 496. 

45 C.J. p 784 note 19. 

Companion throwing lime 
Fla.—Johnson v. Wood, 21 So.2d 353, 
155 Fla. 753. 

62. Colo.—Corpus Juris quoted in 
Simkins v. Dowis, 67 P.2d 627, 
630, 100 Colo. 355. 

Ky.—Teagarden v. Russell’s Adm'x, 
207 S.W.2d 18, 306 Ky. 528. 

45 C.J. p 784 note 20. 

Fact that third person was of such 
age that he should have anticipated 
the result of setting the machinery 
in motion does not alter the situa¬ 
tion.—Simkins v. Dawis, 67 P.2d 627, 
100 Colo. 3‘55. 

63. Colo.—Simkins v. Dowis, supra. 
S.D.—Baxter v. Park, 205 N.W. 75, 

48 S.D. 506. 

Negligence by leaving dynamite 
caps in school basement, was moti¬ 
vating cause of injury to boy ex¬ 
ploding one.—Jones Savage Lumber 
Co. V. Thompson, 25 S.W.2d 373, 233 
Ky. 198. 

64. U.S.—In re Demarest, D.C.N.Y., 
86 F. 803. 

Independent Intervening cause 

City and contractors maintaining 
sand bin in street were not liable 
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under attractive nuisance doctrine 
for death of child run over by auto¬ 
mobile as he ran from behind sand 
bin alleged to be an attractive nui¬ 
sance.—Hall’s Adm’x v. City of 
Greensburg, 43 S.W.2d 660, 241 Ky. 
279. 

65. Ill.—Seymour v. Union Stock 
Yards, etc., Co., 79 N.E. 950, 224 
Ill. 579. 

45 C.J. p 784 note 23. 

66. Utah.—Payne v. Utah-Idaho Su¬ 
gar Co., 221 P. 568, 62 Utah 598, 

67. U.S.—Alligator Co. v. Dutton, 
C.C.A.Mo., 109 F.2d 900. 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Compton, 11 P.2d 
839, 40 Ariz. 282. 

Colo.—Corpus Juris cited in Denver 
Tramway Corporation v. Callahan, 
150 P.2d 798, 800, 112 Colo. 460. 
Ga.—Pippin v. J. Regenstein Co., 199 
S.E. 790, 68 Ga.App. 819—Haley 
Motor Co. V. Boynton, 150 S.E. 862, 
40 Ga.App. 67 6. 

Ind.—Corpus Juris cited in Synder 
V. New York Cent. R. Co., 194 N.E. 
796, 801, 101 Ind.App. 258. 

Iowa.—Harrison v. Incorporated 

Town of Afton, 2 81 N.W. 183. 225 
Iowa 659—Smith v. Iowa City, 239 
N.W. 29, 213 Iowa 301. 

Ky.—Jarvis v. Ploward, 219 S.W.2d 
958, 310 Ky. 38—Jones v. L. & NT. 
R. Co., 179 S.W.2d 874, 297 Ky. 197. 
1'52 A.L.R. 1259. 

Miss.—Corpus Juris quoted in Vin¬ 
cent V. Barnhill, 34 So.2d 363, 364, 
203 Miss. 740—Lucas v. Hammond, 
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tiously®* and only when the facts come strictly and 
fully within the rule.®® 

§ 29(15), - Rejection of Doctrine 

In some Jurisdictions the courts have refused to ac¬ 
cept or apply the attractive nuisance doctrine. 

In a number of states the state courts have re¬ 
fused to accept or apply the attractive nuisance doc- 
trine.'^o and have left the right and liability of the 
parties for solution in accordance with the princi¬ 
ples of torts.’'^ Such courts have refused to accept 
or apply the attractive nuisance doctrine on the 
ground that it has its foundation on sympathy rath¬ 
er than on any sound principle of law,'^^ impairs 
property rightsj^ imposes on every member of the 
community a higher duty for the protection of chil¬ 
dren than is imposed on their parents,*^^ and if car¬ 
ried to its logical conclusion would amount to prac¬ 


tical insurance of children*^^ and make the owner¬ 
ship of property unduly unsafe, if not intolerable,7( 
or at least amount to a wide and dangerous exten¬ 
sion of the liability attendant on the ownership oi 
property.'^'^ 

§ 30. Injuries to Property of Trespassers 

According to some authorities, a person who has 
negligently caused injury to the property of another 
cannot escape liability by showing that the placing ot 
the property where it was at the time of the injury 
constituted a trespass against him. 

It has been held that one who has negligently 
caused injury to the property of another cannot es¬ 
cape liability by showing that placing the property 
where it was at the time of the injury constituted a 
trespass against the person sought to be charged 
with liability but it has also been held that one 
upon whose property a trespasser has placed his 


lie So. -sse. ISO Miss. 369. 60 A.L. 

R. 1427. 

Okl.—Corpus Juris cited in Shell Pe¬ 
troleum Corporation v. Beers, 91 P. 
2d 777, 7S0. 185 Okl. 331. 

Or.—Slattery v. Drake, 281 P. 846, 
130 Or. 693. 

Pa.—Krepcho v. City of Erie, 21 A. 

2d 461, 145 Pa.Super. 417. 

Tenn.—Gouger v. Tennessee Val. Au¬ 
thority, 216 S.W.2d 739—McCulley 
V. Cherokee Amusement Co., 184 

S. W.2d 170, 182 Tenn, 68—Ander¬ 
son V. Peters, 124 S.W.2d 717, 22 
Tenn.App. 563—McCay v. Du Pont 
Rayon Co., 96 S.W.2d 177, 20 Tenn. 
App. 157. 

45 C.J. p 784 note 28. 

“The reason is not far to seek, for 
it is obviously unjust to make a 
property owner the perpetual watch¬ 
man and insurer of the safety of all 
the children in the neighborhood.”— 
Afton Electric Co. v. Harrison, 64 P. 
'2d 540, 543, 49 Wyo. 367. 

Children must he held responsible 
for their actions when such actions 
conflict with strong public interest in 
preserving to the possessor the free 
use of his land.—Powell v. Liffon, 6 
A.2d 373, 334 Pa. 250. 

Parents of minors of tender years 
cannot shift indiscriminately the re¬ 
sponsibility of caring for the minors 
to shoulders of strangers and at the 
same time penalize strangers for re¬ 
sults which are in a large measure 
due to parents' own disregard for 
children's welfare.—Rapczynski v. W. 
T, Cowan, Inc., 10 A.2d 810, 138 Pa. 
Super. 392. 

68. U.S.—^United Zinc, etc., Co. v. 
Britt, Kan., 42 S.Ct. 299. 258 U.S. 
'268, 66 L.Ed. 615, 36 A.L.R. 28. 

Ill.—Burns v. City of Chicago, 169 
N.E. 811, 338 Ill. 89—Schlatter v. 
City of Peoria, 33 N.E.2d 730, 309 
Ill.App. 636. 


Miss.—^Vincent v. Barnhill, 34 So.2d 
363, 20.3 Miss. 740. 

69. Minn.—^Erickson v. Minneapolis, 
etc., R. Co.. 205 N.W. 889, 165 Minn. 
106, 45 A.L.R. 973. 

Miss.—Vincent v. Barnhill, 34 So.2d 
363, 203 Miss. 740. 

70. tr.S. —Rasmussen v. Palmer, C. 
C.A.N,T., 134 F.2d 780. 

Conn.—^Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Md.—State, to Use of Alston v. Bal¬ 
timore Fidelity Warehouse Co., 4 
A.2d 739, 176 Md. 311—State, to 
Use of Lorenz v. Machen, 166 A. 
695, 164 Md. 679—State to Use of 
Potter V. Longeiey, 158 A. 6, 161 
Md. 663. 

Mass.—Falardeau v. Malden & Mel¬ 
rose Gas Light Co., 175 N.E. 471, 
.275 Mass. 196—Bruso v. Eastern 
States Exposition, 168 N.E. 206, 
269 Mass. 21. 

N.X—^Kaproli v. Central R. of New 
Jersey, 143 A. 343, 105 N.J.Law 
225. 60 A.L.R. 1430. 

N.Y.—Morse v. Buffalo Tank Corpo¬ 
ration, 19 N.E.2d 981, 280 N.Y. HO 
—Palladino v. Onondaga County 
Sav. Bank. 8 N.Y.S.2d 773, 255 App. 
Div. 929—O’Driscoll v. Metropoli¬ 
tan Life Ins. Co., 33 N.Y.S.2d 657, 
178 Misc. 372—^Avery v. Morse, 267 
N.Y.S. 210, 149 Misc. 318—Hock- 
stein V. Congregation Talmud Tor¬ 
ah Sons of Israel, Bronx, 258 N.Y. 
S. 479, 144 Misc. 207—Dewar v. 
Sears Roebuck & Co., 49 N.Y.S.2d 
654. 

Ohio.—Patton v. Standard Oil Co., 
App., 67 N.E.‘2d 71—Merriam v. 
Bonded Oil Co„ 65 N.E.2d 74. 76 
Ohio App. 43'5. 

W.Va.—Tiller v. Baisden, 35 S.E.2d 
728, 128 W.Va. 126—White v. Kana¬ 
wha City Co., 34 S.E.2d 17, 1,27 W. 
Va. 666—^Wiseman v. Terry, 163 S. 
E. 425, 111 W.Va., 620—Adams v. 
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Virginian Gasoline & Oil Co., 156 
S.E. 63, 109 W.Va. 631. 

4'5 C.J. p 7S5 note 29. p '727 note 79 
[a]—62 C.J. p 316 note 50 [bj. 
State laws as rules of decision in 
federal courts see Federal Courts 
§§ 165-190. 

In Virginia 

(1) The attractive nuisance or 
turntable doctrine is not recognized 
and has been repudiated.—Washa- 
baugh V. Northern Va. Const. Co., 48 

! S.E.2d 276, 187 Va. 767—Filer v. Mc¬ 
Nair, 163 S.E. 335, 158 Va. 88—45 C. 
J. p 785 note 29. 

(2) However, the doctrine has been 
recognized although not applied.— 
Town of Big Stone Gap v. Johnson, 
35 S.E.2d 71, 184 Va. ,375. 

71. Md.—State, to Use of Alston v. 
Baltimore Fidelity Warehouse Co., 
4 A.2d 739, 176 Md. 341. 

72. Vt.—Bottum V. Hawks, 79 A 
858, 84 Vt. 370, 35 L.R.A.N.S., 440. 
Ann.C:Jas.l913A 102'5. 

45 C.J. p 785 note 30. 

73. W.Va.—Uthermohlen v. Bogg’s 
Run Co., 40 S.E. 410, 50 W.Va. 457, 
88 Am.S.R. 884. 55 L.R.A 911. 

45 C.J. p 785 note 31. 

74. Ohio.—Hannan v. Ehrlich, 131 N. 
E. 504, 102 Ohio St. 176. 

75. Vt.—Bottum V. Hawks, 79 A 
858, 84 Vt. 370, 35 L.R.A,N..S., 440, 
Ann.Cas.l913A 1025. 

45 C.J. p 786 note 33. 

76. Vt.—Bottum V. Hawks, supra, 

77. Pa.—Thompson v. Baltimore, 

etc., R. Co., 67 A 768, 218 Pa. 444, 
120 Am.S.R, 897, 19 L.R.A,N.S., 

1162, 11 AnmCas. 894. 

W.Va,—Conrad v. Baltimore, etc., R. 
Co., 61 S.E. 44, 64 W.Va. 176, 16 
L.R.A,N.S., 112 9. 

78. Ill.—See Pellum v. Mead, 197 la 
App. 396. 
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own property is not liable for injury to, or destruc¬ 
tion of, the trespasser’s property unless such injury 
or destruction was willful, wanton, or malicious.'^^ 

§ 31. Injuries to Trespassing Animals 

Unless otherwise required by statute, a landowner 
owes no duty with respect to trespassing animals ex¬ 
cept to refrain from willfully or wantonly I’njuring them. 

With respect to trespassing animals the rule is the 
same as with respect to human trespassers.^® A 
property owner is under no duty to keep his prop¬ 
erty safe for trespassing animals,^^ and owes no 
duty with respect to such animals except to refrain 
from willfully or wantonly injuring them.^2 ^ 
property owner is under no obligation, in the ab¬ 
sence of statute, to fence his property to keep out 
trespassing animals^^ and ordinarily is not liable for 
injury to, or death of, such an animal as a result of 
falling into an excavation,pit,^® well,^® ditch, 
cesspool, 88 or morass,^® or as a result of eating or 


§ 32 

drinking poisonous or deleterious substances on the 
premises,®® the collapse of the floor of a building, 
the felling of a tree by the owner of the premises,®^ 
or the falling of a tree which was in such condition 
that it might fall at any time.®^ 

Willful or wanton injury. The owner or person 
in charge of land may be held liable for injuries 
willfully, wantonly, maliciously, or intentionally in¬ 
flicted on animals trespassing thereon,®^ or which 
were the result of negligence so gross as to war¬ 
rant an inference of willfulness or wantonness.®® 

Enticement on land. The owner of land owes to 
the owner of cattle which are at large the duty not 
to attract or draw such cattle into danger on the 
land.®® 

Violation of a statute requiring the fencing of 
land may result in liability for injury to, or death 
of, an animal which strays on the land.®^ 


B. LICENSEES 


§ 32. Who Are Licensees 

a. In general 

b. Classes of licensees 

c. Habitual or customary use 

d. Knowledge as element 

e. Extension of hospitality or favor 


a. In General 

A licensee, in the law of negligence, Is a person who 
enters on or uses another's premises with the express 
or Implied permission of the owner or person In control 
thereof, or by operation of law. 

The authorities have been said to differ widely as 
to when a person is to be treated as a licensee,®® but. 


Pa,—Brown v. Lynn, 31 Pa. 610, 72 
Am.D. 768. 

45 C.J. p 787 note 49. 

79. Or.—Kesterson v. California-Or- 
egron Power Co., 228 P. 1092, '221 
P. 826, 114 Or. 22. 

80. Okl.— Corpus Juris cited in 

Phillips Petroleum Co. v. Bartmess, 
76 P.2d 3'52, 353, 181 Okl. 501. 

45 C.J. p 787 note 52. 

General rule as to liability for in¬ 
jury to trespassers see supra § 24. 

Injury to animals from operation of 
oil or gras lease see Mines and Min¬ 
erals § 279 c. 

Liability in general for injuring 
trespassing animals see Animals 
§§ 213, 216. 

Liability for injuries to animals tres¬ 
passing on railroad see the C.J.S. 
title Railroads § 550, also 52 C.J. 
p 23 note 61 et sect. 

81. Ark.—Abbott v. Vanmeter, 2,19 
S.W. 330, 142 Ark. 601. 

45 C.J. p 787 note 53, p 857 note 27. 

Things dangerous to animals see in¬ 
fra § 67. 

82. Idaho.—Gould v. Reed, 203 P. 
284, 34 Idaho 618. 

N.T.—Snack v. New York Cent. H. 
Co., 227 N.T.S. 739, 2.23 App.Div. 

192. 

US O.J. p 787 note 64, 
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83. Ark.—^Abbott v. Vanmeter, 219 
S.W. 330, 142 Ark. 601. 

N.T.—Snack v. New York Cent. R. 
Co., 227 N.Y.S. 739, 223 App.Div. 
192. 

45 C.J. p 787 note 65. 

Duty to fence land generally see 
Fences §§ 2, 6. 

84. Wyo.—Gillespie v. Wheatland 
Industrial Co., 140 P. 832, 22 Wyo. 
331, 52 L.R.A.,N.S., 133, Ann.Cas. 
1917A 287. 

45 C.J. p 788 note 67. 

85. N.C.—Morrison v. Cornelius, 63 
N.C. 346. 

86. Tex.—McCutchen v. Gorsline, 86 
S.W. 1044, 39 Tex.Civ.App. 146. 

45 C.J, p 788 note 69. 

87. N.C.—Morrison v. Cornelius, 63 
N.C. 346. 

88. Mo.—Wilt V. Coughlin, l'6l S.W. 
888, 176 Mo.App. 275. 

89. N.Y.^randall v. Eldridge, 46 
Hun 411, 12 N.Y.St. 399. 

90. Ark.—^Abbott v. Vanmeter, 219 
S.W. 330, 142 Ark. 601. 

Tex.—Ft, Worth & R. G. Ry. Co. v. 

Brown, Civ.App., 173 S.W. 943. 

45 C.J. p 788 note 63. I 
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91. Mo.—Christy v. Hughes, 24 Mo. 
App. 275. 

45 C.J. p 788 note 64. 

92. Idaho.—Gould v. Reed, 203 P. 
284, 34 Idaho 618. 

93. Ind.—Durham v. Musselman, 2 
Blackf. 96, 18 Am.D, 133. 

94. Idaho.—Gould v. Reed, 1203 P. 
284, 34 Idaho 618. 

N.Y.—Snack v. New York Cent. K* 
Co., 227 N.Y.S. 739, 223 App.Div. 
192. 

45 C.J. p 787 note 54, p 788 note 66. 

95. Ind.—Young v. Harvey, 16 Ind. 
314. 

Iowa.—Haughey v. Hart, 17 N.W. 
189, 62 Iowa 96, 49 Am.R. 138. 

96. Ark.—Abbott v. Vanmeter, 219 
S.W. 330, 142 Ark. 601. 

45 C.J. p 788 note 68. 

97. N.Y.—Graham v. Delaware, etc., 
Canal Co., 46 Hun 386, 12 N.Y.St. 
390. 

Violation of statute or ordinance as 
negligence generally see supra S 
19. 

98. Ga.—^Atlantic Coast Line R. Co. 
V. O'Neal, 178 S.E. 451. 180 Ga. 153, 
conformed to 179 S.E. 655, i51 Qa. 
App. 100, 
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as a general rule, a person is a "licensee," as that 
term is used in the law of negligence, where his en¬ 
try or use of the premises is permitted, expressly or 
impliedly, by the owner or person in control there¬ 
of,or by operation of Iaw,i so that he is not a 
trespasser as discussed supra § 23, but is without any 
express or implied invitation,2 since a license im¬ 
plies permission or authority and is more than mere 
sufferance, but generally it does not imply an invi- 
tation.3 A licensee, therefore, occupies a position 


somewhere between that of a trespasser and that of 
an invitee.^ 

According to some authorities, however, a license 
to go on the premises of another may be by an in¬ 
vitation either express or implied.^ A licensee by 
express invitation is one who is directly invited by 
the owner of the land to enter on it, and such per¬ 
son is rightly on it.® A licensee by implied invita¬ 
tion is one who has been invited to enter on the 
land either by the owner or occupant thereof by 


99. TJ.S.—Corpus Juris Q.uoted in 
Lauchert v. American S. S. Co., D. 
C.N.Y., 65 F.Supp. 703, 708. 

Cal.—Donahoo v. Kress House Mov¬ 
ing Corporation, 153 P.2d 349, 25 
Cal.2d 237. 

Ga.—Atlantic Coast Line R. Co. v. 
O'Neal. 178 S.E. 451, 180 Ga. 153, 
conformed to 179 S.E. 655. 51 Ga. 
App. 100—-McCall V. McCallie, 171 
iS.E. 843. 48 Ga.App. 99. 

Idaho.—Pincock v. McCoy, 281 P. 371, 
48 Idaho 227. 

La.—Mercer v. Tremont & G. Ry. Co.. 
App., 19 So.2d 270—Corpus Juris 
quoted iu Mills v. Heidingsfield, 
App., 192 So. 786, 789—Vargas v. 
Blue Seal Bottling Works, 126 So. 
707, 12 La.App. 652. 

Me.—Foley v. H. F, Farnham Co., 188 
A. 708, 135 Me. 29. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—Connole v. Floyd 
Plant Pood Co., App., 96 S.W.2d 
655—Boneau v. Swift & Co., App., 
66 S.W.2d 172. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. S'56—Haley 
v. Deer, 282 N.W. 389, 135 Neb. 459. 
N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 581. 

N.Y.—Meyer v. Manzer, 39 N.T.S.2d 
•5, 179 Misc. 355. 

Okl.—Dye v. Montgomery Ward & 
Co., 54 P.2d 182, 175 Okl. '567— 
Julian V. Sinclair Oil & Gas Co„ 
32 P.2d 31. 168 Okl. 192. 

Pa.—Krepcho v. City of Erie, 21 A. 

2d 461, 145 Pa-Super. 417. 

Tenn.—Corpus Juris quoted in Texas 
Co. V. Haggard, 134 S.W,2d 880. 
884, 23 Tenn.App, 475. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126—Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126. 

Wash.—Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311, 318, 26 
Wash.2d 891. 

Wis.—Hensel v. Hensel Yellow Cab 
Co., 245 N.W. 159, 209 Wis, 489. 

45 C.J. p 788 note 72. 

Permission may be specific or gen¬ 
eral 

La.—Mercer v. Tremont & G. Ry. 
Co.. App., 19 So.2d 270. 

A person in a public alley, over 
which an abutting owner has no con¬ 
trol, cannot be regarded as a li¬ 


censee on the premises of the abut¬ 
ting owner.—^Fruge v. James, Tex. 
Civ.App., 115 S.W.2d ll’T'S. 

1. TJ.S.— Corpus Juris quoted in 
Lauchert v. American S. S. Co., D. 
C.N.Y., 65 F.Supp. 703, 708. 

La.— Corpus Juris quoted in Mills v. 

Heidingsfteld, App., 192 So. 786, 7S9. 
Tenn.—Texas Co. v. Haggard, 134 S. 

W.2d 880, 23 Tenn.App. 475. 

45 C.J. p 789 note 73. 

Highway commission, contractors, or 
employees 

Where state highway commission, 
its contractors, or employees enter 
on premises of an individual under 
and by virtue of power vested in the 
state by provisions of state highway 
statute, those so entering on lands 
I of another are licensees as regards 
liability of landowner for personal 
injuries.—Dunn v. Bomberger, 195 S. 
E. 364, 213 N.C. 172. 

2. U.S.—Lauchert v. American S. S. 
Co., D.C.N.Y., 65 F.Supp. 703. 708. 

Cal.—Strong v. Chronicle Pub. Co., 93 
P.2d 649, 34 Cal.App.2d 335. 

La.— Corpus Juris quoted in Mills v. 
Heidingsfield, App., 192 So. 786, 
•789. 

Mo.—Brody v. Cudahy Packing Co., 
127 S.W.2d 7, 233 Mo.App. 973— 
Boneau v. Swift & Co., App., 66 S. 
W.2d 172. 

N.J.—^Willins v. Ludwig, 55 A.'2d 48, 
136 N.J.Law 208—Lordi v. Spiotta, 
45 A.2d 491, 133 N.J.Law 581, 

N.Y.—Meyer v. Manzer, 39 N.Y.S.2d 
'5, 179 Misc. 355. 

Tenn.—Corpus Juris quoted in Texas 
Co. V. Haggard, 134 S.W.2d 880, 
884, 23 Tenn.App. 475. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126—Texas-Louisiana Power Co. v. 
Daniels, 91 S..W.2d 302, 127 Tex. 
126—Ft, Worth & D. C. Ry. Co. v. 
Mills, Civ.App., 140 S,W.2d 513— 
Fruge V. James, Civ.App., 115 S. 
W.2d 1175. 

Wash.—Deffland v. Spokane Portland 
Cement Co., 176 P.2d .311, 26 Wash. 
2d 891—Kalinowski v. Young Wo¬ 
men’s Christian Ass’n, 135 P.2d 852, 
17 Wash.2d 380—Christensen v. 
Weyerhaeuser Timber Co., 133 P. 
2d 797, 16 Wash.2d 424—Schock v, 
Ringling Bros, and Barnurn & Bai¬ 
ley Combined Shows, 105 P.2d 838, 
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5 Wash.2d 599-—Holm v. Invest¬ 
ment & Securities Co., 79 P.2d 708, 
195 Wash. 52—Smith v. Mottman’ 
77 P.2d 376, 194 Wash. 300. 

45 C.J. p 789 note 75. 

3. Cal.—Colombo v. Axelrad, 114 P, 
2d 425, 45 Cal.App.2d 439—Strong 
v. Chronicle Public Co., 93 P.2d 649, 
652, 34 Cal.App.2d 335. 

Tex.—Missouri, etc., R. Co. v. Kin- 
slow, Civ.App., 172 S.W. 1124. 

4. TJ.S.—Corpus Juris quoted in 
Lauchert v. American S. S. Co., D. 
C.N.Y., 65 F.Supp. 703, 708. 

La.—'Corpus Juris quoted in Mills v. 

Heidingsfield. App., 192 So. 786, 789. 
Tex.—Fort Worth & D. C. Ry. Co. v. 
Mills, Civ.App., 140 S.W.2d 513, er¬ 
ror dismissed judgment correct. 
Wash.—Schock v. Ringling Bros, and 
Barnurn & Bailey Combined Shows, 
10'5 P.2d 838, 5 Wash.2d 599—Holm 
V. Investment & Securities Co., 79 
P.2d 708, 195 Wash. 52—Kinsman 
V. Barton, 251 P. 56:3, 141 Wash. 
311. 

45 C.J. p 789 note 76. 

5. Iowa.—Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049— 
Rodefer v. Turner, 6 N.W.2d 17, 
232 Iowa 691—Connell v. Keokuk 
Electric Ry. & Power Go.. 109 N.W. 
177, 131 Iowa 622. 

Tex.—Bohn Bros. v. Turner, Civ.App., 
182 S.W.2d 419. 

“A licensee by invitation is a per¬ 
son who goes upon the lands of an¬ 
other with the express or implied 
invitation of the owner or occupant, 
either to transact business with such 
owner or occupant, or to do some act 
which is of advantage to him, or of 
mutual advantage to both licensee 
and the owner or occupant of the 
premises."—Samuel E. Pentecost 
Const. Co, v. O’Donnell, 39 N.E.2d 812, 
817, 112 Ind.App. 47-—Cleveland, C. 
C. & St. L. Ry. Co. V. Means, 104 N. 
E. 785, 788, 108 N.E. 375, 69 Ind.App. 
383. 

6. TJ.S.—Chicago Great Western Ry* 
Co, V. Beecher, C.C.A.Minn., 150 F. 
'2d 394, certiorari denied 66 S.Ct. 
339, 326 V.3. 781, 90 L.Ed. 473. 

Iowa.—Mann v. Des Moines Ry. Co*, 

7 N.W.2d 45, 232 Iowa 1049—Con¬ 
nell V. Keokuk Electric Ry. & Pow¬ 
er Co., 109 N.W.2d 177, 131 Iowa 
6 ' 22 . 
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some affirmative act done by such owner or occu¬ 
pant, or by appearances which justify persons gen¬ 
erally in believing that such owner or occupant has 
given his consent to the public generally to enter on 
or cross over his premises,'^ and, while the licensee 
is acting within the scope of the implied invitation, 
he has the lawful right to be where he is so invit- 
ed.s A ^*licensee^’ has also been defined as a person 
who is privileged to enter or remain on land by vir¬ 
tue of the possessor’s consent, whether given by in¬ 
vitation or permission.9 


§ 32 

Distinction between ^'licensee^^ and ^Hnvitee^\ A 
^‘licensee,” as generally defined, is. distinguished 
from an ^'invitee,” or, in other words, a license is 
distinguished from an invitation in,that the licensee 
is on the premises by permission or sufferance 
only,tO and not by virtue of any business or con¬ 
tractual relation with the owner or occupant inuring 
to the mutual benefit of both,^^ or by virtue of any 
enticement, allurement, or inducement to enter held 
out to him by the owner or occupant and in that 
he is a licensee, or may be inferred to be such, only 


7. U.S.—Chicago Great Western Ry. 
Co. V. Beecher, C.C.A.Minn., 150 F. 
2d S94, certiorari denied 66 S.Ct. 
1339. 326 U.S. 781, 90 L.Ed. 473. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049—Con- 
nell V. Keokuk Electric Ry. & Pow¬ 
er Co., 109 N.W. 1T7, 131 Iowa 622, 

8 . U.S.—^Chicago Great Western Ry. 
Co. V. Beecher, C.C.A.Minn., 150 P- 
2d 394, certiorari denied 66 S.Ct. 
339, 326 U.S. 781, 90 L.Ed. 473. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 4 5, 232 Iowa 1049—-Con¬ 
nell V. Keokuk Electric Ry. & Pow¬ 
er Co., 109 N.W. 177, 131 Iowa 622. 

9. U.S.—Atlantic Greyhound Corpo¬ 
ration V. Newton, C.C.A.N.C., 131 
F.2d 84'5. 

Ariz.—Barry v. Southern Pac. Co., 
166 P.2d 825, 827, 64 Ariz. 116. 
Cal.—Oettinger v. Stewart, 148 P-2d 
19, 24 Cal.2d 133, 156 A.L.R. 1221, 
Kan.—Bessette v. Ernsting, 127 P.2d 
438, 440, 155 Kan. 540. 

N.H.—Hashim v. Chimiklls. 21 A.2d 
166, 167, 91 N.H. 456. 

Fa.—Cutler v. Peck Lumber Mfg. 

Co., 37 A.2d 739, 740, 350 Pa. 8. 
Utah.—In re Wimmer’s Estate, 182 P. 

2d 119, 121, 111 Utah 444. 

Vt.—Manley v. Haus, 32 A.2d 668, 
671, 113 Vt. 217—Wool v. Lamer, 
26 A.2d 89, 92, 112 Vt. 431, followed 
in '26 A.2d 93, 112 Vt. 437. 

All persons, including business vis¬ 
itors, who are not trespassers, are 
licensees, as respects liability of oc¬ 
cupier of premises for injuries sus¬ 
tained by such persons thereon.— 
Standard Oil Co. of Indiana v. Meiss¬ 
ner, 200 N.E. 445, 102 Ind.App. 552. 

10. Ind.—Samuel E. Pentecost Co. 
V. O'Donnell, 39 N.E.2d 812, 112 
Ind.App. 47—Millspaugh v. North¬ 
ern Indiana Public Service Co., 12 
N.E.2d 396, 104 Ind.App. 640. 

La,—Corpus Juris QLUoted in Mills v. 
Heidingsfield, App., 192 So. 786, 
789. 

Mo.—Corpus Juris <iaot6(i in Gilli¬ 
land V. Bondurant, 59 S.W. 679, 686, 
33,2 Mo. 881—Boneau v, iSwift & 
Co., App., 66 S.W.2d 172. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 
Tex.—Ft. Worth & D. C. Ry. Co. v. 
Mills, Civ.App., 140 S.W.2d 513— 


Corpus Juris quoted in Snell in g v. 
Harper, Civ.App., 137 S.W.2d 222, 
225. 

Wash.—^Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
,2d 891—^Kalinowski v. Young Wo¬ 
men's Christian Ass'n, 13'5 P.2d 852, 
17 Wash.2d 380—Christensen v. 
Weyerhaeuser Timber Co., 133 P.2d 
797, 16 Wash.2d 424—'Schock v. 
Ringling Bros, and Barnum & Bai¬ 
ley Combined Shows, 105 P.2d 838, 
'5 Wash.2d 699. 

45 C.J. p 789 note 77. 

Distinction between trespasser and 
licensee see supra § 23. 

II. Cal.—^Miller v. Paciflc Construc¬ 
tors, 167 P.2d 57, 68 Cal.App.2d 
'529—Young v. Bates Valve Bag 
Corporation, 125 P.2d 810, 52 Cal. 
App,2d 86—Koppelman v. Ambas¬ 
sador Hotel Co. of Los Angeles, 96 
P.2d 196, 35 CaI.App.2d 537—Pra¬ 
ters V, Keeling, 67 P.2d 118, 20 Cal. 
App.2d 490. 

Conn.—^Vignone v. Pierce & Norton 
Co., 33 A.2d 427, 130 Conn. 309. 

Ga.—Pries v. Atlanta Enterprises, 17 
S.E.2d 902, 66 Ga,App. 464—Cobb 
V. First Nat. Bank, 198 S.E. Ill, 

! . 58 Ga.App. 160—Cook v. Southern 
Ry. Co., 187 S.E. 274, 63 Ga,App. 
723. 

III. —Jones V. 20 North Wacker Drive 
Bldg. Corp., 75 N.E.2d 400, 332 Ill. 
App. 382—^Wesbrock v. Colby, Inc., 

43 N.E.2d 405, 315 Ill.App. 494. 
Ind.—Indianapolis Motor Speedway 

Co. V. Shoup, 165 N.E. 246, 88 Ind. 
App. 572. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
17, 232 Iowa 691. 

La.—Corpus Juris quoted in Mills v. 

Heidingsfield, App., 192 So. 786, 789. 
Mo.—Corpus Juris quoted in Gilli¬ 
land V. Bondurant, 59 S.W.2d 679, 
686, 332 Mo. 881—Connole v. Floyd 
Plant Pood Co.. App., 96 S.W.,2d 
655. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

Ohio.—^Karns v. Trostel, 186 N.E. 405, 

44 Ohio App. 498. 

Pa.—Piershalski v. Croop, Com.Pl., 
34 Luz.Leg.Reg. 353. 

Tex.—Cowart v. Meeks, 111 S..W.2d 
1105, 131 Tex. 36—Ft. Worth & D. 
C. Ry. Co. V. Mills, Civ.App., 140 
S.W. 2d 613—Snelling v. Harper, 
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Civ.App., 137 S.W.2a 222, 225, er- 
ror dismissed, judgment correct. 
Wash.—Deffiand v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
2d 891—Kalinowskl v. Young 
Women's Christian Ass’n, 135 P.2d 
852, 17 Wash.2d 380—Christensen 
V. Weyerhaeuser Timber Co., 133 
P.2d 797, 16 Wash.2d 424—Schock 
V. Ringling Bros, and Barnum & 
Bailey Combined Shows, 105 P.2d 
838. 5 Wash.2d 599. 

45 C.J. p 789 note 78. 

“The general test Is whether the 
injured person, at the time of the 
injury, had present business rela¬ 
tions with the owner of the premises 
which would render his presence of 
mutual aid to both, or whether his 
presence on the premises was for his 
own convenience, or on business with 
others than the owner of the prem¬ 
ises. In the absence of some rela¬ 
tion which inures to the mutual ben¬ 
efit of the two, or to that of the 
owner, no invitation can be implied, 
and the injured person must be re¬ 
garded as a mere licensee.”—Cowart 
V. Meeks, 111 S.W.2d 1105, 1107, 131 
Tex. 36—Kruse v. Houston & T. C. 
R. Co., Tex.Civ.App., 253 S.W. 623, 
625. 

No invitation may be implied, and 
the person on the premises must be 
regarded as a licensee in absence of 
some relation inuring to benefit of 
both or to that of owner.—Pries v. 
Atlanta Enterprises, 17 S.E.2d 902, 
66 Ga.App. 464. 

Permission without mutuality of 
interest simply constitutes a license. 
—Christensen v. Weyerhaeuser Tim¬ 
ber Co., 133 P.2d 797, 16 Wash.2d 
424. 

Deliveryman for a departmcsnt 
store is not a mere licensee on prem¬ 
ises to which he is making a deliv¬ 
ery. — Nottie V. Picchione, R.I., 59 A. 
2d 177. 

12. Cal.—Sheridan v. Ravn, App., 
204 P.2d 644. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
17. 232 Iowa 691. 

La.—Corpus Juris quoted in Mills v. 
Heidingsfield, App., 192 So. 785, 
789. 

Mo.—Corpus Juris quotad in Gilli¬ 
land V. Bondurant, 59 S.W. 2d 679, 
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where his entry or presence on the premises is mere¬ 
ly in his own interest and for his own purposes, 
benefit, convenience, or pleasure,or on busir^ss 
with others than the owner of the premises,^^ so 


that the distinction turns largely on the nature of 
the business that brings the person on the premises, 
rather than on the words or acts of the owner which 
precede his coming.^^ A permission to enter or be 


686, 332 Mo. 881—^Brody v. Cudahy 
Packing Co.. 127 S.W.2d 7, 233 Mo. 
App. 973—Boneau v. Swift & Co., 
App., 66 S.W.2d 172. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 
Tex.—Ft. Worth & D. C. By. Co. v. 
Mills, Civ.App., 140 S.W.2d 513— 
Snelling- v. Harper, Civ.App., 137 
S.W.2d 222. 225. 

45 C.X P 789 note 79. 

13. U.S.—Bennett v. Louisville, etc., 

R. Co., Ky., 102 U.S. 577, 585. 26 L. 
Ed. 235—Guest v. Wabash R. Co., 
C.C.A.Ill., 147 P.2d 579-—Bagby v. 
Barton, C.C.A.Tex., 131 P.2d 887, 
889—Atlantic Greyhound Corpora¬ 
tion V. Newton, C.C.A.N.C., 131 P. 
2d 845—Robey v. Keller, C.C.A.Va., 
114 P.2d 790. 

Ark.—Armour & Co. v. Rose, 36 S. 

W.2d 70. 183 Ark. 413. 

Cal.—Sheridan v. Ravn, App., 204 P. 
2d 644—Demmer v. City of Eureka, 
178 P.2d 4 72, 78 Cal.App.2d 708— 
Koppelman v. Ambassador Hotel 
Co. of Los Angeles, 96 P.2d 196, 35 
Cal.App.2d 537—Sills v. Forbes, 91 
P.2d 246, 240, 33 Cal.App.2d 219— 
Tharp v. San Joaquin Cotton Oil 
Co., 81 P.2d 443, 27 Cal.App.2d 554, 
rehearing- denied 82 P.2d 21, 27 Cal. 
App.2d 554—Praters v. Keeling, 67 
P.2d 118, 20 Cal.App.2d 490—Law- 
and V. California Products Co., 48 
P.2d 979, 9 Cal.App.2d 14 7—Mc- 
Stay V. Citizens’ Nat. Trust & Sav- j 
ngs Bank of Los Angeles. 43 P.2d 
560, 5 Cal.App.2d 595—Buckingham 
V. San Joaquin Cotton Oil Co., 16 
P.2d 807, 128 Cal.App. 94. 

Ga.—Georgia Power Co. v. Deese, 61 

S. E.2d 724, 78 Ga.App. 7—Pries v. 
Atlanta Enterprises, 17 S.E.2d 902, 
66 Ga.App. 464—Cobb v. First Nat. 
Bank, 198 S-B- 111, 58 Ga.App. 160. 

Ill.—Jones V. 20 North Wacker Drive 
Bldg. Corp., 75 N.E.2d 400, 332 Ill. 
App. 382—Roth V. Schaefer, 21 N. 
E.2d 328, 300 Ill.App. 4i64. 

Ind.—Samuel E. Pentecost Const. Co. 
V. O’Donnell, 39 N.E.2d 812, 112 
Ind.App. 47—Millspaugh v. Norih- 
ern Indiana Public Service Co., 12 
N.E.2d 396, 104 Ind.App. 640. 
Iowa.—Sulhoff V. Everett. 16 N.W.2d 
737, 235 Iowa 396—Mann v. Des 
Moines Ry. Co., 7 N.W.2d 45, 232 
Iowa 1049—Rodefer v. Turner, 6 
N.W.2d 17, 232 Iowa 691. 

Ky.—Durbin v. Louisville & N. R. 
Co., 219 S.W.2d 995, 310 Ky. 144— 
Shoffner v. Pilkerton. 166 S.W.2d 
870, 292 Ky. 407—Louisville & N. 
R. Co. V. Snow's Adm'r, 30 S.W.2d 
885, 235 Ky. 211. 

La.—Mercer v. Tremont & G. Ry. 


' Co.. App., 19 So.2d 270. 274—Cor¬ 
pus Juris quoted in Mills v. Heid- 
ingsfleld, App., 192 So. 786, 789. 

Me.—Shaw v. Piel, 27 A.2d 137, 139 
Me. 57—Foley v. H. P. Farnham 

j Co.. 188 A. 708, 135 Me. 29. 

Mass.—Pereira v. Gloucester Com¬ 
munity Pier Ass’n, 61 N.E.2d 658, 
318 Mass. 391—Rego v. Sagamore 
Mfg. Co., 25 N.E.2d 729, 305 Mass. 
346. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—'Corpus Juris 
quoted in Brady v. Terminal R. 
Ass'n of St. Louis, 102 S.W.2d 903, 
907, 340 Mo. 841, reversed on other 
grounds 58 S.Ct. 426, 303 U.S. 10, 
82 L.Ed. 614—'Corpus Juris quoted 
in Gilliland v. Bondurant, 59 S.W. 
2d 679, 686, 332 Mo. 881—Brody v. 
Cudahy Packing Co., 127 S.W.2d 
7, 233 Mo.App. 973—Connole v. 

Floyd Plant Pood Co., App., 96 S. 
W.2d 655—Boneau v. Swift & Co., 
App., f66 S.W.2d 172. 

Mont.—Ahlquist v. Mulvaney Real¬ 
ty Co.. 1-52 P.2d 137, 116 Mont. 6 
—Hickman v. First Nat. Bank of 
Great Falls, 117 P.2d 275. 112 Mont. 
398. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

N.H.—Cook V. 177 Granite St., 64 A. 
2d 327, 95 N.H. 397—Corpus Juris 
cited in Hashim v. Chimiklis, 21 A. 
2d 16’6. 167, 91 N.H. 456. 

N.T.—Ferro v. Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398 
—Fischer v. Amity Harbor Cor¬ 
poration, 261 N.T.S. 41, 237 App. 
Div. 196, reargument denied 261 N. 
Y.S. 1009, 237 App.Div. 896. 

N.C.—Adams v. American Enka Cor¬ 
poration, 164 S.E. 367, 202 N.C. 767. 

Ohio.—^Karns v. Trostel, 186 N.E. 
405, 44 Ohio App. 498. 

Okl.—C. R. Anthony Co, v. Williams, 
94 P.2d 836, 185 Okl. &64—Julian 
V. Sinclair Oil & Gas Co., 32 P.2d 
31, 168 Okl. 192. 

Or.—Briggs v. John Yeon Co., 122 P. 
2d 444, 168 Or. 239. 

Tenn.—Rhodes v. J. R. Watkins & 
Co., 65 S.W.2d 1098, 16 Tenn.App. 
163—Little River Ry. Co. v. Dot- 
son, 11 Tenn.App. 538. 

Tex.—Cowart v. Meeks, 111 S.W.2d 
1105, 131 Tex. 36—Fort Worth & 
D. C. Ry. Co. V. Mills, Civ.App., 
140 S.W,2d 513, error dismissed, 
judgment correct—Corpus Juris 
quoted in Snelling v. Harper, Civ. 
App., 137 S.W.2d 222, 225—Mendo¬ 
za V. Texas & P. Ry. Co., Civ.App., 
70 S.W.2d 261. 

Wash.—Bradley v. Consolidated Sil¬ 
ver Mountain Mines Co., 298 P. 324, 
162 Wash. 198—^Kinsman v. Bar¬ 
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ton & Co., 251 P. 563, 14l Wash 
311. 

45 C.J. p 790 note 80. 

Similar definitions 

(1) “A person who is neither a 
customer, nor a servant, nor a tres¬ 
passer, and who does not stand in 
any contractual relation with the 
owner of the premises, and who is 
permitted, expressly or impliedly, to 
go thereon merely for his own inter¬ 
est, convenience, or gratification.” 
Fla—Gainesville & Gulf R, Co. v. 

Peck, 46 So. 1019, 1022, 55 Fla. 402.' 
Ga.—Freeman v. Levy, 5 S.E.2d 61, 
62, 60 GaApp. 861—Cook v. South¬ 
ern Ry. Co., 187 S.E. 274, 276, 53 
Ga.App. 723—McCall v. McCallie, 
171 S.E. 843, 845, 48 Ga.App. 99— 
Hyde v, Atlanta & W. P. R. Co., 
169 S.E. 8'54, 855, 47 Ga.App. 139 
—Petree v. Davison-Paxon-Stokes, 
118 S.E. 697, <698, 30 Ga.App. 490— 
Cosgrove v. Atlantic Coast Line R. 
Co., 118 S.E. 694, 695, 30 GaApp. 
463. 

N.C.—PafCord v. J. A. Jones Const. 
Co., 9 S.E.2d 408, 411, 217 N.C. 730. 

(2) “One who enters a store, pub¬ 
lic amusement place, shop, or busi¬ 
ness office with the express or im¬ 
plied permission of the owner, for 
his own advantage, and not for any 
advantage of the owner or occu¬ 
pant.”—Hayward v. Downing, Utah, 
189 P.2d 442, 444. 

A “liceasee by pennissioii” is one 
who for his own convenience, curios¬ 
ity, Or entertainment goes on prem¬ 
ises with owner’s permission or suf¬ 
ferance.—Millspaugh v. Northern 
Indiana Public Service Co., 12 N.E.2d 
396, 401, 104 Ind.App. 540, 

One pausing on the sidewalk in 
front of a shooting gallery, to watch 
the shooting, is not a licensee as to 
the owner of the gallery.—Silverman 
V. Usen, 147 A. 421, 128 Me. 349. 

14. Ga.—Pries v. Atlanta Enterpris¬ 
es, 17 S.E.2d 902, 66 Ga.App. 464— 
Cobb V. First Nat. Bank, 198 S.E. 
Ill, 68 Ga.App. 160—Cook v. 
Southern Ry. Co., 187 S.E. 274, 63 
Ga.App. 723. 

Tex.—Cowart v. Meeks, 111 S.W.2d 
1105, 131 Tex. 36—Kruse v. Hous¬ 
ton & T. C. R. Co., Civ.App., 253 
S.W. 623, 625. 

15. U.S.—^Atlantic Greyhound Cor¬ 
poration v. Newton, C.C.A.N.C., 131 
F.2d 845—Robey v. Keller, C.C.A 
Va., 114 F.2d 790. 

Ill.—Mllauskis v. St. Louis Terminal 
R. Ass'n, 122 N.E. 78, 286 Ill. 647 
—Jones v. 20 North Wacker Drive 
Bldg. Corp., 76 N.E,2d 400, 401, 332 
Ill.App, 382. 
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on the premises involves a leave or license but it 
gives no right,or at least what right there is to 
be on the premises depends on the owner’s consent 
and may be revoked at any time.^^ 

The terms "‘licensee” and “invitee” are, however, 
sometimes confused, particularly between an im¬ 
plied license and an implied invitation,^^ for al¬ 
though, in a strict and legal sense, there is a well 
defined distinction between a licensee and an in¬ 
vitee,the line of demarcation is oftentimes shad¬ 
owy and indistinct,2<^ and in a general sense one who 
is invited on premises is a licensee.^l 

Mere passive acquiescence in an entry into or 
uee of property may amount to a licensees where the 
circumstances are such that such acquiescence war¬ 
rants an inference of permission, ^3 but mere tolera¬ 
tion of a trespass does not alone constitute a li¬ 


cense. 

Persons entering business building or store. In 
accordance with the foregoing rules and princi¬ 
ples, a person is merely a licensee where, for his 
own purposes, benefit, convenience, or pleasure, he 
enters a business building or premises,^^ or enters 
a store for a purpose other than to transact busi¬ 
ness with the store,^^ even though he enters in 
company with a customer.27 If a business building 
is open and there is nothing to indicate that stran¬ 
gers are not wanted, the owner impliedly permits 
and licenses persons to come there for their own 
convenience or to gratify their curiosity.28 A pro¬ 
spective customer of a store, however, is not a 
mere licensee,29 and, neither is a child who accom¬ 
panies its parent on a shopping mission a mere li- 
censee.30 


Mo.—Connole v. Floyd Plant Food 
Co., App., 96 S.W.Sd 655—Boneau 
V. Swift & Co., App., 66 S.W.2d 172, 
175. 

N.T.—Hall 7 . State, 19 N.T.S.2d 20, 
173 Misc. 903, affirmed 41 N.T.S.2d 
183, 265 App.Div. 1037. 

16. U.S.—Atlantic Greyhound Cor¬ 
poration v. Newton, C.C.A.N.C., 131 
F.2d 845—Robey v. Keller, C.C.A. 
Va., 114 F.2d^90. 

Ill.—Milauskis v. St. Louis Terminal 

R. Ass'n, 122 N.E. 78, 286 Ill. 647. 

17. N.C.—Pafford v, J. A. Jones 
Const. Co., 9 S.E.2d 408, 411, 217 
N.C. 730. 

IS. Neb.—Kruntorad v. Chicago, 
etc., R. Co., 197 N.W. 611, 612, 111 
Neb. 753. 

45 C.J. p 790 note 81. 

19, Ill.—Pauckner v. Wakem, S3 N. 
E. 202, 231 Ill. 276, 14 L.R.A.,N.S., 
1118. 

Mont.—Jonosky v. Northern Pac, R. 
Co., 187 P. 1014, 67 Mont. 63. 

45 C.J. p 790 note 82. 

In a strict and somewhat technical 
sense, to come on the premises un¬ 
der an implied invitation means more 
than a mere license, and means that 
the visitor is there for a purpose 
connected with the business in which 
the occupant is engaged,—Robey v. 
Keller, C.C.A.Va., 114 F.2d 790. 

20, Ky.—Shoffner v. Pilkerton, 166 

S. W.2d 870, 292 Ky. 407. 

Mo.—Corpus Juris a’cioted In Brady 
V. Terminal R. Ass’n of St. Louis, 
102 S.W.2d 903, 907, 340 Mo. 841, 
reversed on other grounds 68 S. 
Ct. 426, 303 U.S. 10, 82 L.Ed. 614. 

46 C.J. p 790 note 83. 

21, U.S.—Robey v. Keller, C.C.A.Va., 
114 F.2d 790. 

Mo.— Corpus Juris quoted in Brady 
V. Terminal R. Ass’n of St. Louis, 
102 S.W.2d 903, 907, 340 Mo. 841, 


reversed on other grounds 68 S. 
Ct. 426, 303 U.S. 10. 82 L.Ed. 614. 
45 C.J. p 790 note 84. 

22. Idaho.—Pincock v. McCoy, 281 
P. 371, 48 Idaho 227. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
17, 232 Iowa 691. 

Mich.—Polston v. S. S. Kresge Co., 
37 N.W.2d 638, 324 Mich. 575. 
Mo.—Porchey v. Kelling. 185 S.W.2d 
820, 353 Mo. 1034—Brady v. Ter¬ 
minal R. Ass^n of St. Louis, 102 
S.W.2d 903, 907, 340 Mo. 841, re¬ 
versed on other grounds 58 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. 614. 
Ohio.—Jacques v. Dayton Power & 
Light Co., 74 N.E.2d 211, 80 Ohio 
App. 258, rehearing- denied 74 N. 
B 2d 650—^Karns v. Trostel, 186 
N.E. 406, 44 Ohio App. 498. 

45 C.J. p 791 noTe 88. 

23. Okl.—Texas, etc., R. Co. v. Mc- 
Carroll, 195 P. 139, 80 Okl. 282. 

24?. Mich.—Ryan v. Towar, 87 N.W. 
644, 128 Mich. 463, 92 Am.S.R. 481, 
55 L.R.A, 310. 

Okl.—Texas, etc., R. Co. v. McCar- 
roll, 195 P. 139, 80 Okl. 282. 

25. Ill.—See Ross v. Becklenberg, 
209 Ill.App. 144. 

Mass.—Brosnan v. Koufman, 2 N.E. 
2d 441, 294 Mass. 495, 104 A.L.R. 
1177. 

Mo.—Boneau v. Swift & Co., App., 66 
S.W,2d 172. 

Persons held licensees 

(1) A collector on partnership 
premises for purpose of making col¬ 
lections from partner on account 
with partner’s sons.—Montague v. 
BurgerhofC, 92 P.2d 98, 150 Kan. 217. 

(2) A person going into bank to 

obtain a blank note for his own per¬ 
sonal ' use, disconnected with any 
business for or with the bank, and 
with no mutuality of interest be¬ 
tween him and bank.—Cobb v. First 
Nat. Bank, 198 S.E. Ill, 58 Ga.App. 
160.. 


(3) A person going into industrial 
plant, on his own inclination, merely 
to observe its operation for his sole 
benefit.—Gilliland v. Bondurant, 59 
S.W.2d 679, 686, 332 Mo. 881. 
Railroad inspector 
As respects the degree of care 
owed by a shipper, a railroad inspec¬ 
tor, while inspecting cars on premis¬ 
es owned and under the control of 
the shipper, is not a mere licensee.— 
Small V. Ralston-Purina Co., Mo. 
App., 202 S.W.2d 533. 

26. Ky.—Lerman Bros. v. Lewis, 126 
S.W.2d 461, 277 Ky. 334. 

45 C.J. p 793 note 21, 

Entry for purpose of trade see infra 
§ 44. 

27. Ga.—Petree v. Davison-Paxon- 
Stokes Co., 118 S.E. 697, 30 Ga. 
App. 490. 

N.J.—Fleckenstein v. Great Atlantic, 
etc., Tea Co., 102 A. 700, 91 N.J. 
Law 145, L.R.A.191SC 179. 

45 C.J. p 793 note 22. 

28. Me.—Stanwood v. Olancey, 75 A. 
293, 106 Me. 72, 26 L.R.A.,N.S., 
1213. 

29. Mo.—^Happy v. Walz, 213 S.W.2d 
410. 

30. Mass.—Grogan v. O’Keefe’s Inc., 
X66 N.E. 721, 267 Mass. 189. 

A twenty-mouth-old child accom¬ 
panying its mother on a shopping 
mission has the same status as the 
mother, and is not a mere licensee. 
—Custer V. Atlantic & Pacific Tea 
Co., D.C.Mun.App., 43 A.2d 716. 
Public or private premises 
Where a child of tender years ac¬ 
companies its parents to store, 
whether the child intended to make a 
purchase is not the essential fact to 
be considered in determining wheth¬ 
er child was an invitee or a mere li¬ 
censee, but the most essential fact 
is whether the premises were public 
or private.—Carlisle ,v. J. Weingarr 
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Use of private wciy. One who enters on land with 
notice that it is a private way^i or not open to the 
public ^2 is 2 it most a mere licensee. ^The unfenced 
condition of property cannot confer on one who en¬ 
ters because there is no obstruction to his entry 
any better status than that of a licensee.^s A per¬ 
son, however, using a private way on a matter of 
business with an abutting owner who has the right 
to use such way is not a mere Hcensee.^^ Members 
of the public in using, with the owner’s or occu¬ 
pant’s knowledge, permission, and acquiescence, a 
strip across the front of a store, or other premises, 
are licensees ^^d such a license to use the strip 
for sidewalk purposes extends not only to the use' 
of the strip for pedestrian travel, but also to other 
uses commonly made of such sidewalks not incon¬ 
sistent with the license.36 


Particular persons held licensees. Persons have 
been regarded as licensees where they entered prem¬ 
ises to visit employees of the owner,-ST to transact 
with employees of the owner, business in which the 
owner has no interest 8 to look for employment 
to use a short cut,'^® or pass through or across the 
premises to reach other property to sit down and 
rest;42 to seek shelter from a stormto warm 
himself to use a private telephone to use a 
toilet on the premises;^® to make proper inquiries 
to search for a servant to pursue a child who 
had run into the premises to look for children 
who sometimes played on the premises to look 
over the premises and operations conducted there¬ 
on to inquire as to a reported future vacan¬ 
cy to view machinery to remove machinery54 

or^ utensils^s j^ft on the premises; or to remove 


ten, Inc., 152 S.W.2d 1073, 137 Tex. 

220 . 

31. Mass.—Moffatt v. Kenny, 64 N. 
E. 850, 174 Mass. 311. 

Pa.—Koerth v. Borough of Turtle 
Creek, 49 A.2d 398, 355 Pa. 121. 

45 C.J. P 792 note 16. 

Duties with respect to use of private 
ways see infra § 75. 

32. N.T.—Victory v. Baker, 67 K.Y. 
3'6 6-—Albert v. New York, 78 N.Y. 
S. 355, 75 App.Div. 553. 

33. Ohio.—Kelley v. Columbus, 41 
Ohio St. 263. 

34. Mass,—Coles v. Boston & M. R, 
Co., Ill N.E, 893, 223 Mass. 408— 
Cavanagh v. Block, 77 N.E. 1027, 
192 Mass. 63. 

35. Mich.—Polston v. S. S. Kresge 
Co., 37 N.W.2d 638, 324 Mich. 575. 

36. Mich.—Polston v. S. S, Kresge 
Co., supra. 

37. Mont.—Corpus Juris quoted In 
Hickman v. First Nat. Bank of 
<lreat Falls, 117 P.2d 275, 277, 112 
Mont. 398. 

45 C.J. p 791 note 91. 

Doctor going* through plant to see 
«employe©-patient 

Iowa,—Wilson v. Goodrich, 252 N.W. 
142, 218 Iowa 462. 

Unauthorized invitation by employee 
Where plaintiff went into defend¬ 
ant’s garage at invitation of em¬ 
ployee who did not have either ex¬ 
press or implied authority to invite 
friends into garage for purpose of 
''showing them around,” and was 
injured while using escalator, plain¬ 
tiff was at best a "bare licensee.”— 
Akerson v. D. C. Bates & Sons, 174 
P.2d 953, 180 Or. 224. 

Daughter of employee 

A daughter of an employee, while 
on the owner's premises to deliver 
a message to her father, Is a “li¬ 


censee.”—Cutler V. Peck Lumber 
Mfg. Co., 37 A.2d 739, 350 Pa. 8. 

38. Mont.—Corpus Juris quoted in 
Hickman v. First Nat. Bank of 
Great Falls, 117 P.2d 276, 277, 112 
Mont. 398. 

45 C.J. p 791 note 92. 

To peddle or sell goods to employees 
Ark.—Mitchell v. Ozan-Graysonia 
Lumber Co., 235 S.W. 44, 151 Ark. 
6 . 

N.Y.—^Wolf V. Hotel Operating 

Ass’n, Inc., 180 N.Y.S. 547. 

45 C.J. p 791 note 94. 

39. Ark.—St. Louis, etc., R. Co. v. 
Wirbel, 166 S.W. 573, 112 Ark. 410. 

45 C.J. p 791 note 96. 

40. La.—Mercer v. Tremont & G. 
Ry. Co., App., 19 So.2d 270. 

Mo.—Porchey v. Kelling, 185 S.W. 2d 
820, 353 Mo. 1034. 

Tex,—Street Realty Co. v. Forrister, 
Civ.App., 22 S.W.2d 746. 

41. Iowa.—Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 Iowa 1049— 
Connell v. Keokuk Electric Ry. Sc 
Power Co., 109 N.W. 177, 178, 131 
Iowa 622. 

N.Y,—Rosenthal v. United Dressed 
Beef Co., 101 N.Y.S. 632, 52 Misc. 
166. 

To go bathing 

Isr.Y.—Fischer v. Amity Harbor Cor¬ 
poration, ,261 N.Y.S. 41, 237 App. 
Div. 196, reargument denied 261 
N.Y.S. 1009, 237 App.Div. 896. 

42. Cal.—^Khelser v. Belasco-Black- 
wood Co., 133 P. 989, 22 Cal.App. 
205. 

43. Ky.—Cumberland Telegraph & 
Telephone Co. v. Martin, 76 S.W. 
394, 77 S.W. 718, ll'S Ky. 654, 25 
Ky.L. 787, 1298, 106 Am.S.R. 229, 63 
L.R.A. 469. 

N.Y.—Converse v. Walker, 30 Hun 
598, appeal dismissed 99 N.Y. 606. 

44. Miss.—Murry Chevrolet Co. v. 
Gotten, 162 So. 657, 169 Miss. 621. 
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45. Wash.—Inman v. Home Tel., 
etc., Co., 177 P. 670, 105 Wash. 234i 
2 A.L.R. 1543. 

4S. Iowa.—Low v. Ford Hopkins 
Co., 1 N.W.2d 95. 231 Iowa 251. 
Neb.—Collins v. Sprague's Benson 
Pharmacy, 245 N.W. 602, 124 Neb. 
210 . 

^ 45 C.J. p 792 note 14. 

Going to toilet as exceeding invita¬ 
tion see infra § 48. 

47. Mass.—Plummer v. Dill, 31 N. 
E. 128, 156 Mass. 426, 32 Am.S.R 
463. 

45 C.J. p 792 note 6. 

48. Mass.—Plummer v. Dill, 31 N. 
E. 128, 156 Mass. 426, 32 Am.S.R. 
463. 

45 C,J. p 792 note 6. 

49. Iowa,—Flatley v. Acme Garage, 
194 N.W. 180, 196 Iowa 82. 

45 C.J, p 792 note 7. 

50. N.Y.—Sterger v. Van Sicklen, 30 
N.E. 987, 132 N.Y. 499, 28 Am.S.R 
594, 16 L.R.A. 640. 

45 C.J. p 792 note 8. 

51. Ill.—Pauckner v. Wakem, 83 N. 
E. 202, 231 Ill. 276, 14 L.R.A.,N.S., 
1118. 

La.—Myers v. Gulf Public Service 
Corporation, 132 So. 416, 16 La 
App. 689, 

45 C.J. p 792 note 9. 

52. La.—Mills v. Heidingsfield, App., 
192 So. 786. 

53- Md.—Benson v. Baltimore Tract. 
Co., 26 A. 973, 77 Md. 635, 39 Am. 
S.R 436, 20 L.RA, 714, 

45 C.J. p 792 note 10. 

54. Tenn.—^Worsham v. Dempster, 
255 S.W. 62, 148 Tenn. 267. 

45 C.J. p 792 note 11. 

59. N.Y.—Morrison v. Hotel Rut¬ 
ledge Co., 193 N.Y.S. 428, 200 App. 
Div. 636. 

45 aJ. P 792 note 12. 
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property which the owner permitted the person en¬ 
tering to take, the owner deriving no benefit there¬ 
from.^^ A child who comes on an owner's private 
premises for purposes of his own, on mere permis¬ 
sion or acquiescence, is generally regarded as a 
mere licensee, 

b. Classes of Licensees 

A licensee may be a licensee by express Invitation, a 
licensee by Implied invitation, or a bare licensee. He 
may also be classed as a "gratuitous licensee,” and the 
term "frequenter” may, under some circumstances, be ap¬ 
plied to him. 

Licensees have been divided into three classes, 
namely, a licensee by express invitation, a licensee 
by implied invitation, and a bare licensee and 
another classification is a licensee by invitation and 
a licensee by permission.^ ^ The courts have some¬ 
times drawn a distinction between what is termed a 
*^mere," ‘Tare," or “passive" license and what is 


termed a “license by invitation,”or between a so- 
called “licensee" who enters by invitation or in¬ 
ducement of the owner, or on business with him, or 
in the discharge of a public or private duty and one 
who enters voluntarily without any reason and 
sometimes the term “licensee" is used loosely and 
incorrectly instead of the term “bare licensee."®^ A 
“bare" or “mere" licensee is one who, standing in 
no contractual relationship with the owner or oc¬ 
cupant of the premises, enters the premises for pur¬ 
poses purely of his own or of a third person, which 
have no relation to the business of the owner or 
occupant, and in which the latter has no interest, 
beneficial or otherwise;®^ but such a licensee is 
lawfully on the premises. 

Gratuitous licensee, A “gratuitous licensee,” or 
as sometimes called a “permissive licensee,is 
any licensee other than a business visitor,^® and in- 


66. La.—^Walker v. Nona Mills Co., 
92 So. 318, 151 La. 738. 

57. Mich.—Peck v. Adomatis, 239 N. 

W. 278, 256 Mich. 207. 

N.Y.—Donohue v. Erie County Sav. 
Bank, 15 N.Y.S.2d 689, 258 App. 
Div. 1, reversed on other grounds 
32 N.B.2d 777, 285 N.Y. 24, reargu¬ 
ment denied 34 N.E.2d 904, 285 N. 
y. 744 —Fabisiak v. Empire Steel 
Partition Co., 238 N.Y.S. 298, 228 
App.Div. 665, followed in 238 N. 
Y.S. 828, 228 App.Div. 666, affirmed 
175 N.B. 327, 255 N.Y. 693—Gal¬ 
lagher V, Fordham & Loring Cor¬ 
poration. 13 N.T.S.2d 322. 

Duty and liability as to children as 
licensees see infra §§ 39-41. 

Child held mere licensee 

(1) Boy in artificial bathing pool 
maintained on defendant's property 
adjacent to private bath frequently 
used by children, to defendant’s 
knowledge.—^Avery v. Morse, 267 N. 
Y.S. 210, 149 Misc. 318. 

(2) Infant playing on roof.—Sim¬ 
mons V. Poughkeepsie Sav. Bank, 7 
N.Y.S.2d 993, 255 App.Div. 887, af¬ 
firmed 25 N.E.2d 977, 282 N.Y. 62i6. 

(3) Infant using, with owner’s 
permission, a fire escape intended to 
be used as emergency exit.—Silver- 
herg V. Schweig, 23 N.Y.S.2d 599, 260 
App.Div. 658, reversed on other 
grounds 42 N‘.E.2d 493, 288 N.Y. 217, 
reargument denied 45 N.E.2d 174, 289 
N.Y. 673, motion denied 46 N.E.2d 
179, 289 N.Y. 679. 

68. U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn., 150 
P.2d 394, applying Iowa law, cer¬ 
tiorari denied 66 S.Ct. 339, 326 U. 
S. 781, 90 L.Ed. 473. 

69. Ind.—Millspaugh v. Northern 
Indiana Public Service Co., 12 N. 
E.2d 396, 401, 104 Ind.App. 640. 


60. Iowa.—Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 Iowa 1049. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
McCleary, 53 P.2d 555, 557, 175 Okl. 
347. 

45 C.J. p 790 note 85. 

61. Okl.—Chicago, R. I. & P. Ry. Co. 
V. McCleary, supra. 

Tex.—Texas Public Service Co. v. 
Armstrong, Civ.App., 37 S.W.2d 
294, error refused. 

45 C.J. p 791 note 86. 

Buildiiig inspector 
Although township authorities ex¬ 
ceeded powers in appointing build¬ 
ing inspector, he was at least inspec¬ 
tor de facto, and not mere licensee 
on premises when injured.—McCor¬ 
mack V. Windsor, 154 A. 765, 9 N.J. 
Misc. 543. 

62. Iowa.—^Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 50, 232 Iowa 1049. 

63. U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn., 
150 P.2d 394, 401, certiorari denied 
66 S.Ct. 339, 326 U.S. 781, 90 L. 
Ed. 473. 

Cal.—Young v. Bates Valve Bag Cor¬ 
poration, 125 P.2d 840, 52 Cal.App. 
8'6—Koppelman v. Ambassador PIo- 
tel Co. of Los Angeles, 96 P.2d 
196, 35 CaLApp.2d 637—Fraters v. 
Keeling, 67 P.2d 118, 20 Cal.App. 
2d 490—Buckingham v. San Joa¬ 
quin Cotton Oil Co., 16 P.2d 807, 
128 Cal.App. 94—^Aguilar v. River- 
dale Co-op. Creamery Ass’n, 285 P. 
889, 891, 104 Cal.App. 263. 

N.Y.—Poock V. Strahl, 261 N.Y.S. 48, 
237 App.Div. 842, reargument de¬ 
nied 261 N.Y.S. 969, 237 App.Div. 
887. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
McCleary, 63 P.2d 555, 657, 176 Okl. 
347. 

Similar definitions 

(1) “One who enters upon the land 
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or property of another without ob¬ 
jection, or by the mere permission, 
sufferance, or acquiescence of the 
owner or occupier.”—Mann v. Des 
Moines Ry. Co., 7 N.W.2d 45, 50, 232 
Iowa 1049—Connell v. Keokuk Elec¬ 
tric Ry. & Power Co., 109 N.W. 177, 
178, 131 Iowa 622. 

(2) “One who, uninvited but not 
forbidden, enters upon the premises 
of another in the hope of doing busi¬ 
ness for his own benefit with that 
other is, in law, at best a bare li¬ 
censee.”—Laiistein v. Acme White 
Lead & Color Works, 189 N.E. 44. 
285 Mass. 328. 

64. Cal.—Delay v. Braun, 146 P.2d 
32, 63 Cal.App.2d 8. 

65. U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
F.2d 845, 847. 

66. U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, supra. 

Cal.—Oettinger v. Stewart, 148 P.2d 
19, 20, 24 Cal.2d 133, 156 A.L.R. 
1221. 

Mo,—Smith v. Southwest Missouri R. 
Co.. 62 S.W.2d 761, 7'63, 333 Mo. 
314. 

N.H.—Hashim v. Chimiklis, 21 A.2d 
166, 167, 91 N.H. 456. 

N.Y.—Haefeli v. Woodrich Engineer¬ 
ing Co., 175 N.E. 123, 125, 255 N.Y. 
442—Petluck v. McGolrick Realty 
Co., 268 N.Y.S. 782, 240 App.Div. 
61. 

Pa.—Onstott V. Allegheny County, 13 
A.2d 785, 787, 338 Pa. 206—Marko¬ 
vich V. Jefferson Coal & Coke Cor¬ 
poration, 22 A.2d 65, 66, 146 Pa. 
Super. 108. 

Vt.—Manley v. Haus, 32 A.2d 668, 
671, 113 Vt. 217—Wool v. Lamer, 
26 A.2d 89, 92, 112 Vt. 431. 

Xlntering to do sewing 

One invited by sister-in-law to 
come to house of sister-in-law and 
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eludes a social g'uest;®^ one whose presence on the 
premises is solely for the licensee’s own purposes in 
which the possessor of the property has no inter¬ 
est, either business or social, and to whom the priv¬ 
ilege is extended as a mere favor by express con¬ 
sent or by general or local custom.6S 

Licensee by invitation and licensee by permission 
distinguished. A distinction has been made, in this 
connection, between a licensee by invitation and a 
licensee by permission, to the effect that to a li¬ 
censee by invitation the owner or occupant of the 
premises assumes the obligation of making and 
maintaining them in a reasonably safe condition 
for the use of licensee while he remains thereon by 
virtue of the invitation,and for a violation of this 
duty the owner or occupant is liable in damages to 
the person injured thereby who is himself free from 
contributory negligence.'^O Whereas a licensee by 
permission takes the premises as he finds them as to 
any defects thereon, and the owner is not liable for 
any injuries resulting to such licensee owing to de¬ 
fects in the condition of the premises,subject to 


the exception that the owner or occupant must not 
willfully or wantonly cause injury to the licensee.72 

Frequenter, A ''frequenter^’ of premises, as used 
in a safe-place statute requiring the owner of a 
building to render the premises safe for frequenters 
thereof, is any person not an employee who may 
go in or be in a place of employment or a public 
building under circumstances which render him oth¬ 
er than a trespasser. 

c. Habitual or Customary Use 

Habitual or customary use of property for a par¬ 
ticular purpose, without objection from the owner or 
occupant, may give to the users the status of licensees. 

Habitual or customary use of property for a par¬ 
ticular purpose, without objection from the owner or 
occupant, may give rise to an implication of consent 
to such use, so that the users have the status of li¬ 
censees,'^^ where such habitual use or custom has 
existed to the knowledge of the owner or occupant 
and has been accepted or acquiesced in by him. ”^5 


do some sewing has been held a 
gratuitous licensee, or bare licensee. 
—Mitchell V. Legarsky, 60 A.2d 13'8, 
95 N.H. 214. 

67. Vt.—Manley v, Haus, 32 A.2d 
668, 671, lia Vt. 217—-Wool v. 

Lamer, 26 A.2d 89, 112 Vt. 431. 
followed in 26 A.2d 93, 112 Vt. 
437. 

68- U.S.—Law v. Railway Express 
Agency, C.C.A.Mass., Ill F.2d 427, 
429. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Stacy, 164 S.W.2d 
637, 539, 291 Ky. 326. 

Minn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 169, 
210 Minn. 59, 

Vt.—^Wool V. Lamer, 26 A.2d 89, 112 
Vt. 431, followed in 26 A.2d 93, 112 
Vt. 437, 

One attending fanners' meeting, 
held in room of power company's 
ofR.<Jfe building, with such company’s 
gratuitous permission, for purposes 
In which it had no financial or other 
interest, was a gratuitous licensee.— 
Kentucky & West Virginia Power 
Co. V. Stacy, 164 S.W.2d 537, 291 Ky. 
325. 

69. Ind.—^Millspaugh v. Korthern 
Indiana Public Service Co., 12 N. 
B.2d 396, 104 Ind.App. 640. 

70. Ind.—Millspaugh v. Korthern 
Indiana Public Service Co., supra. 

71. Ind,—Millspaugh v. Northern 
Indiana Public Service Co., supra. 

72. Ind.—^Millspaugh v. Northern 
Indiana Public Service Co., supra. 

73. Wis.—Tomlin v. Chicago, M., St. 
P. & P. Ry. Co., 266 N.W. 72, 76, 
220 Wis. 326—^Washburn v. Skogg, 


233 N.W. 764, 767, 235 N.W. 437, 
204 Wis. 29. 

“Frequenter” defined generally see 
37 C.XS. p 1378 note 63-p 1379 
note 56. 

A person who entered a public of¬ 
fice building for the purpose of call¬ 
ing at a loan office located therein 
was a “frequenter” within safe-place 
statutes requiring owner of public 
building so to construct, repair, or 
maintain building as to render it 
safe.—Cronce v. Schuetz, 1 N.W.2d 
789, 239 Wis. 425. 

A customer who, for her own pur¬ 
pose and without knowledge by store 
operator of her purpose or intended 
action, walked voluntarily past door 
marked “Employes Only” into area¬ 
way, where she stepped to her left 
and fell downstairs, was not a “fre¬ 
quenter” as defirued by statute, to 
whom store owner owed statutory 
duty to maintain safe place, and 
hence she could not recover from 
store owner.—^Newell v. Schultz 
Bros. Co., 1 N.W.2d 769, 239 Wis. 
415. 

74. La.—Mercer v. Tremont & G. 

Ry. Co., App., 19 So.2d 270. 

Md.—Pellicot v. Keene, 28 A.2d 826, 
181 Md. 135. 

45 C-J. P 793 note 31. 

“The authorities are not agreed as 
to whether such permission may be 
implied by habitual use of property 
or general custom in relation there¬ 
to.”—^Atlantic Coast Line R. Co. v. 
O^Neal, 178 S.E, 451, 452, 180 Ga. 453, 
conformed to 179 S.E. 655, 61 Ga. j 
App. 100. i 

Time of consent j 

As respects licensor’s liability to | 
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f licensee for personal injury sus- 
I tained by licensee on the licensor’s 
premises, the consent of the licensor 
need not be given on the particular 
occasion when the licensee sustains 
the injury.—Brauner v. Leutz, 169 
S.W.2d 4, 293 Ky. 406. 

75. Mich.—Polston v. S. S. Kresge 

Co., 37 N.W.2d 638, 324 Mich. 675, 
Nev.—Babcock & Wilcox Co. v. Nol- 

ton, 71 P.2d 1053, 58 Nev. 133. 

Repeated trespasses alone, or tres¬ 
passes by many, do not ripen into li¬ 
cense unless attended by circum¬ 
stances showing knowledge and ac¬ 
quiescence, or of such character as 
to charge owner with knowledge.— 
Battin v. Cornwall, 253 N.W. 842, 
844, 218 Iowa 42. 

The use by numbers of persons of 
a trail or passage, although permis¬ 
sion is neither expressly asked nor 
granted, if such use is known and 
permitted by the possessor of the 
premises, fixes the status of all those 
who pass in such manner as that of 
licensees, as respects possessor’s 
liability for injuries.—^Mercer v. 
Tremont & G. Ry. Co., La.App., 19 So. 
2d 270. 

Extent of use 

Members of public In using, with 
defendant's knowledge, permission, 
and acquiescenoe, a strip across 
front of store leased by defendant 
were licensees, and license to use 
strip for sidewalk purposes extended 
not only to use of strip for pedestri¬ 
an travel, but also to other uses com¬ 
monly made of such sidewalks not 
inconsistent with license.—Polston 
V. S. S. Kresge Co., 37 N.W.2d 638, 
324 Mich. 575. 
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d. Knowledge as Element 

Knowledge, by the owner or occupant, of a person's 
entry or presence on the premises, or of the habitual 
or customary use of the property for the purpose fop 
which he is using It, is generally necessary to constitute 
him a licensee. 

In order that a person may have the status of a 
licensee, the owner or person in charge of the prem¬ 
ises must have knowledge of his entry or presence 
thereon,*^® or of the habitual or customary use of 
the property for the purpose for which such person 
is using it.'^7 

e. Extension of Hospitality or Favor 

One who comes on premises as a guest of the owner 
or occupant, or to receive a gratuitous favor, is usually 
regarded as a licensee. 

It has been held that one who comes on premises 
by express invitation for purely social purposes, to 
enjoy hospitality as a guest of the owner or occu¬ 
pant,'^* or a guest who enters merely to receive a 


§ 33 

gratuitous favor from the owner or occupant,"^^ has 
the rights only of a licensee. 

§ 33. - Going beyond Invitation 

One who has entered premises as an Invitee may be¬ 
come a licensee by entering on a part of the premises to 
which he is not invited, by using the premises for pur¬ 
poses not Included in his invitation, or by remaining on 
the premises beyond a reasonable time after his invi¬ 
tation has expired. 

A licensee can exercise only such rights and priv¬ 
ileges as are granted by the license.*^ His license 
does not extend beyond the area to which the per¬ 
mission applies;*^ and he may be an invitee on a 
certain portion of another’s premises, for a proper 
purpose, and yet become a licensee, dependent on 
the circumstances, on other portions of the premis- 
es.*2 Accordingly, where a person has entered on 
the premises of another under invitation, express or 
implied, he is bound by that invitation, as discussed 
infra §§ 46-49, and becomes a bare licensee if he 
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TTse of parking* space 

If visitors to company’s plant hab¬ 
itually used parking space reserved 
for company or employees' automo¬ 
biles, without objection by company, 
such habitual use without objection 
would give rise to an implication of 
cpnsent to such use so that users 
would have status of licensees.— 
Babcock & Wilcox Co. v. Nolton, 71 
P.2d 1051, 68 Nev. 133. 

75. U.S.—Troutman v. Internation¬ 
al Harvester Co., D.C.Ky., 83 F. 
Supp. 501, affirmed, C.C.A., 173 F. 
2d 895. 

Nev.—Babcock & Wilcox Co. v. Nol¬ 
ton, 71 P.2d 1051, 1053, 58 Nev. 
133. 

Wis.—Hensel v. Hensel Yellow Cab 
Co., 245 N.W. 169, 209 Wis. 489, 

45 C.X p 794 note 32. 

Passageway 

Where lot owner had no knowl¬ 
edge of lot as passageway, and nev¬ 
er expressly or impliedly dedicated 
any portion of lot as sidewalk, pe¬ 
destrian using lot as a passageway 
was not a licensee,—Koerth v. Bor¬ 
ough of Turtle Creek, 49 A.2d 398, 
356 Pa. 121. 

77. Mich.—^Polston v. S. S. Kresge 
Co., 37 N.W.2d 638. 324 Mich. 575— 
Sandstrom v. .Minneapolis, etc., B. 
Co., 164 N.W. 472, 198 Mich. 99. 

78, Ill.—Schmidt v. Langer, 83 N. 
E.2d 34, 336 Ill.App. 158. 

Minn.—Page v. Murphy, 261 N.W, 
443, 194 Minn. 607. 

N.X—Cosgrave v. Malstrom, 23 A, 
2d 288, 127 N.XLaw 505—Lewis v. 
Dear, 198 A. 887, 888, 120 N.XLaw 
244—Coi^pits Juris quoted in Greg¬ 
ory V. Lpder, 185 A. 360, 116 N.X 
Law 451. 

H-T-—Both V. Prudential Life Ins. 
Co., of New York, 42 N»T-S.2d 592, | 


266 App.Div. 872—Bugeja v. Butze, 
2'6 N.Y.S.2d 989, appeal granted 28 
N.Y.S.2d 716, 262 App.Div. 756. 
Ohio.—^Bartkowski v. Schrembs, 

App., 67 N.E.2d 922. 

Wash.—^Kalinowski v. Young Wom¬ 
en's Christian Ass'n, 135 P.2d 852, 
17 Wash.2d 380. 

45 C.X p 794 note 33. 

A social guest, who was injured 
in host's home on opening a door 
and falling down an unlighted stair¬ 
way, was a mere "licensee.”—Biggs 
v. Bear, 61 N.E.2d 799, 320 Ill.App.* 
597. 

Unpaid advisor of O-lrl Reserves 
unit, which was sponsored by Young 
Women’s Christian Association, who 
was expected to help with unit’s 
programs and was in charge of dance 
given by unit at association’s build-' 
ing, was not, when injured by slip¬ 
ping on floor of building during’ 
dance, a mere "social guest” of as¬ 
sociation, although advisor did not 
pay for admission to dance.—Kal- 
inowski v. Young Women's Chris¬ 
tian Ass’n, 135 P.2d $52, 17 Wash.2d 
380. 

79. Ky.—^Majestic Theater Co. v. 
Lutz, 275 S.W. 16, 210 Ky. 92. 

N.J.—Cosgrave v. Malstrom, 23 A*2d 
288, 127 N.XLaw 505-^Lewis v. 
Dear, 198 A. 887, 888, 120 N.XLaw 
244—Corpus Juris quoted in Greg¬ 
ory V. Loder, 185 A. 360, 116 N.X 
Law 451. 

N.Y.—Coughlin v. Jones, 295 N.Y.S. 
681, 162 Misc. 843, reversed on 
other grounds 1 N.Y.S.2d 820, 165 
Misc. 204, determination reversed 
on other grounds 6 N.Y.S. 2d 363, 
254 App.Div. 854. 

45 C.X p 794 note 34. 

80. Old.—Midland Valley R. Co. v. 

. Kellogg, 233 P. 716, 106 Old. 237. 
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TenninatlozL 

Where evidence tended to show* 
that plaintiff, with permission of de¬ 
fendants, was in house in which 
plaintiff had lived, and which had 
been sold to defendants for demoli¬ 
tion, it could not be said as a matter 
of law that, because about eleven 
weeks had passed since permission 
was given until time plaintiff was 
injured, and about six or Seven weeks 
had elapsed from time that plaintiff 
was requested to move as quickly 
as possible until time plaintiff was 
injured, plaintiff’s right to be in the 
house had terminated.—Watterlund 
V. Billings, 23 A.2d 540, 112 Vt. 256. 

81. Pa.—Dumanski v. City of Erie, 
34 A.2d 508, 348 Pa. 505—Prokop v. 
Becker, 29 A.2d 23, 25, 345 Pa. 607. 

82. Gal.—Medcraft v. Merchants' 
Exchange, 295 P. 322, 211 Cal. 404 
—Sheridan v. Bavn, App., 204 P.2d 
644—Biondini v. Amship Corp., 185 

■ P.2d 94, 81 Cal.App.2d 751—Martin 
V. Pox West Coast Theatres Corpo¬ 
ration, 108 P.2d 29, 4l Cal.App.2d 
925—Strong v. Chronicle Pub. Co., 
93 P.2d 649, 34 CaLApp.2d 335— 
Tharp v. San Joaquin Cotton Oil 
Co., 81 P.2d 443, 27 Cal.App.2d 554, 
rehearing denied 82 P.2d 21, 27 
Cal.App.2d 554—State' Compensa¬ 
tion Insurance Fund v. Allen, 285 
P. 1053, 104 Cal.App. 400—Gold- 
berger v. Market St. Hy. Co., 20 
P.2d 351, 130 Cal.App. 597. 

Minn.—McGenty v. John A. Stephen¬ 
son & Co., 15 N.W.2d 874, 218 
Minn. 311. 

Pa.—Parsons v. Drake, 32 A.2d 27, 
347 Pa. 247. 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

Invitee as respects place see Infra 9 
48. 
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goes, for purposes of his own, to some part of the 
premises other than that to which he was invited,^^ 
as where he goes into a part of a store where cus¬ 
tomers are not supposed to be in the ordinary course 
of their business,or to a part of a restaurant or 
lunch room where patrons are not expected to go,^^ 
even though permitted by the owner or proprie¬ 
tor;®^ or where he attempts to visit a toilet which 
is not ordinarily intended to be used by customers, 
patrons, or other invitees on the premises.®'^ 

A person on the premises by invitation may also 
hecome a licensee where he uses the premises for 
purposes or in ways other than those for which they 
were intended or to which his invitation extends 
or where he remains on the premises beyond a rea¬ 
sonable time after his invitation has expired:®^ or 
where he attempts to enter or leave by a mode other 
than that which is ordinarily used^o Using the 
rear entrance, however, of a place of business when 
going therein to transact business in the front part 


of the premises is not such an excess of the invita¬ 
tion as renders the person so entering a mere H- 
censee.^^ Moreover, a customer expressly invited 
to seek and use a certain room does not lose his 
status as a licensee merely because by mistake he 
enters or makes use of the wrong door.®^ 

§ 34 , - Policemen or Constables and Fire¬ 

men 

A policeman or fireman entering private premises 
in the performance of his duty is generally held to be a 
mere licensee. 

A policeman or constable entering private prem¬ 
ises in the performance of his duty is generally held 
to be a mere licensee,^® to whom the owner or oc¬ 
cupant of the premises owes no duty to keep the 
premises safe, as discussed infra § 35 b (2). In the 
absence of statute or municipal ordinance, a mem¬ 
ber of a public fire department who enters a build¬ 
ing in the exercise of his duties is also a mere li¬ 
censee under permission to enter given by the law.94 


83. Cal.—Sheridan v. Ravn, App., 

204 P.2d '644—Koppelman v. Am¬ 
bassador Hotel Co, of L/OS Angreles, 
H P.2d 196, 35 Cal.App,2d 637— 
Goldberger v. Market St, Ry. Co., 
20 P.Sd 351, 130 Cal.App. 597. ' 

Iowa.—Wilson v. Goodrich, 252 N.W. 
142, 218 Iowa 462. 

Md.—Gordon Sleeprite Corporation v. 

Waters, 168 A, 846, 165 Md. 254. 
Mont.—Corpus OTuris guoted in Hick¬ 
man V. First Nat. Bank of Great 
Falls. 117 P.2d 275, 277, 112 Mont. 
398. 

Or.—Corpus Juris quoted la Napier 
V. First Congregational Church of 
Portland, 70 P.2d 43, 44, 157 Or. 
110 . 

Va.—Raven Red Ash Coal Co. v, 
Griffith, 27 S.E.2d 360, 181 Va. 911. 
W.Va.—Evans v. Carter Coal Co., 6 
S.E.2d 117, 121 W.Va. 493. 

45 C.J. P 832 note 96. 

84. Ill.—Van Ulm v. Berrlngton, 85 
N.E.2d 860, 337 lU.App. 291—Wes- 
brock V. Colby, Inc., 43 N.E.2d 405, 
315 ni.App. 494. 

Ky.—Baird v, Goldberg, 142 S.W.2d 
120, 283 Ky. 558—Lerman Bros. v. 
Lewis, 126 S.W.2d 461, 277 Ky. 334. 
Wis.—Newell v. Schultz Bros. Co., 1 
N.W.2d 769, 239 Wis. 415. 
Oastomer in store going* Tt>eliiad coun¬ 
ter 

—Pelllcot V. Keene, 28 A, 2d 826, 
181 Md. 135. 

85. Cal.—Sheridan v, Ravn, App., 
204 P.2d 644. 

88. Cal.—Sheridan v. Ravn, supra. 
Behind counter 

A patron of a restaurant or lunch 
room who goes behind the counter 
becomes a licensee rather than an 
invitee, even though he is permitted 


to go behind the counter by the pro¬ 
prietor to see what Is going on.— 
Sheridan v. Ravn, supra. 

87. N.H.—Hashim v. Chimiklis, 21 
A.2d 166, 91 N.H. 456. 

N.Y.—Hudson v. Church of Holy 
Trinity, li66 N.E. 306, 260 N.Y. 
513. 

Or.—Napier v. First Congregational 
Church of Portland, 70 P.2d 43, 
157 Or. 110. 

46 C.J. p 835 notes 22 [a], 23 [a], p 
836 note 25 [a]. 

Customer held licensee 

(1) Customer going, contrary to 
employee’s direction, to part of store 
not intended for customers, in search 
of toilet.—Thalhimer Bros. v. Casci, 
168 S.E. 433, 160 Va. 439. 

(2) Customer while on steep, nar¬ 
row stairway leading to cellar, not¬ 
withstanding defendant had given 
her permission to use toilet in the 
cellar.—^McNamara v. MacLean, ■ 19 
N.E.2d 544, 302 Mass. 428. 

88. Ala.—^Farmers’ & Merchants’ 
Warehouse Co. v. Perry, 118 So. 
406, 218 Ala. 223. 

Ga.—Smith v. Jewell Cotton Mill 
Co., 116 S.E. 17, 29, Ga.App. 461. 
Mass.—Coiilombe v. Horne Coal Co., 
175 N.E. 631, 275 Mass. 226. 

Mont.—^Corpus Juris quoted in Hick¬ 
man V. First Nat. Bank of Great 
Falls, 117 P.2d 275, 277, 112 Mont. 
398. 

Or.—Corpus Juris quoted in Napier 
V. First Congregational Church of 
Portland, 70 P.2d 43, 44, 167 Or. 
110 . 

Pa.—Piershalski Croop, Com.Pl., 
34 Luz.Leg.Reg. 353. 

Va.—Eavis Bakery, Inc. v. Dozier, 
124 S.E. 411, 139 Vo. 628. 
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88, Mass.—Pereira v. Gloucester 

Community Pier Ass’n, 61 N.E.2d 
658, 318 Mass. 391. 

Mont.—Corpus Juris quoted in Hick¬ 
man V. First Nat. Bank of Great 
Falls, 117 P.2d 275, 277, 112 Mont. 
398. 

Or.— Corpus Juris quoted la Napier 
V. First Congregational Church of 
Portland, 70 P.2d 43, 44, 157 Or. 
110 . 

Reasonable time to leave garage aft¬ 
er parking truck 

D.C,—Chapman v. Coates, 119 F.2d 
441, 73 App.D.C. 276. 

90. Mass.—Graham v. Pocasset 
Mfg. Co., 107 N.E. 920, 220 Mass. 
195, 

Patron of restaurant held not li¬ 
censee in using passageway 
Wash.—Buttnick v. J. & M. Inc., 59 
P.2d 750, 186 Wash. 658. 

91. Minn.—Jewison v. Dieudonne, 
149 N.W. 20, 127 Minn. 163. 

45 C.J. p 835 note 16. 

92. Tex.—Bohn Bros. v. Turner, Civ. 
App., 182 S.W.2d 419. 

93. Idaho.—Pincock v. McCoy, 281 P. 
371, 48 Idaho 227. 

Mass.—Carroll v. Hemenway, (51 N.E. 

2d 952, 315 Mass. 45. 

45 C.J. p 794 note 40. 

94. Ga.— Corpus Juris cited in 
Todd V. Armour & Co., 162 S.E. 394, 
44 Ga.App. 609. 

45 C.J. p 794 note 44. 

Pireman using fire escape as van¬ 
tage point from which to fight fire 
in nearby building, and not as egress 
or means of escape from fire, was a 
licensee as regards duty of occupier 
of building to fireman-—^Aldworth v. 
F. W. Woolworth Co.. 3 N.E.2d 1008, 
295 Mass. 244. 
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A member of a fire insurance patrol or salvage 
corps, charged with the duty of saving property en¬ 
dangered by fire, has been held to be a mere licensee 
when he enters in the course of his duties.^5 

§ 35. Injuries to Licensees in General 

a. In general 

b. Particular persons as to whom rule 

applicable 

c. Property as to which rule applicable 

d. Condition of premises 

e. Use of property 

f. Increase of hazard to licensee 

g. Licensee in position of danger 

h. Active negligence 

i. Who may rely on status of injured 

person as licensee 

a. In General 

As a general rule, the owner or occupant of premises 
owes no affirmative duty of care with respect to a mere 
licensee on the premises, or, as usually stated, owes no 
duty to the licensee, except to refrain from willfully or 
wantonly injuring him; and, accordingly, a mere li¬ 
censee generally has no cause of action because of an 
Injury received through the negligence of the owner or 
occupant of the premises to which the license extends. 

There has been said to be much discussion and 
considerable confusion over the question of an own¬ 


er’s or occupant’s duties to a licensee on the prem¬ 
ises. It has been held that such duties are sub¬ 
stantially the same as with respect to a trespasser, 
and that about the only essential difference arises 
out of the duty of anticipating the presence of a 
licensee and, indeed, general statements of the 
rule of nonliability are frequently couched in lan¬ 
guage equally apt to designate either a trespasser or 
a licensee.9^ The owner’s or occupant’s duty has 
also been held to depend, to some extent, on wheth¬ 
er the licensee is such by permission or passive ac¬ 
quiescence only, or whether he is a licensee by the 
owner’s or occupant’s express or implied induce¬ 
ment or invitation.^ 

The general rule is that there is no affirmative 
duty of care with respect to a mere licensee- and 
no duty to protect him from injury,^ or, as has 
been stated, only a limited duty of care is due to a 
gratuitous licensee or a bare licensee.^ However, 
since a licensee has some rights,^ and the owner of 
the premises has some duties toward him,® state¬ 
ments of the rule are usually accompanied by state¬ 
ments of some of the exceptions thereto. 

The most usual statement of the general rule is 
that no duty exists toward a mere licensee except to 
refrain from willfully or wantonly injuring him,'^ 
or as otherwise stated, to refrain from injuring the 


95. Ill.—Gibson v. Leonard, 32 N.E. 
182. 143 Ill. 182, 36 Am.S.R. 376, 17 
L.R.A. 588. 

45 C.J. p 795 note 51. 

96. Okl.—Dye v. Montgomery Ward 
Co.,. 54 P.2d 182, 175 Okl. 567. 

W.Va.—Evans v. Carter Coal Co., 6 S. 
E.2d 117, 118, 121 W.Va. 493. 

97 . Ill.—Jones v. '20 North Wacker 
Drive Bldg. Corp., 75 N.E.2d 400, 
332 Ill.App. 382. 

4'5 C.J. p 796 note 52. 

The duty to a licensee is slightly 
higher than the duty to a trespasser. 
—^Leach v. Inman, 12 S.E.2d 103, 63 
'Ga.App. 790. 

98. Ky.—Sage v. Creech. Coal Co., 
240 S.W. 42, 194 Ky. 415. 

Duty to anticipate presence of li¬ 
censee see infra § 36. 

99. Ga.—Cobb v. First Nat. Bank, 
198 S.E. Ill, 68 Ga.App. 160. 

45 C.J. p 796 note 54, 

1. U.S.—Law V. Railway Express 
Agency, C.C.A.Mass., Ill F.2d 4,27. 

Ind.—Brush v. Public Service Co. of 
Indiana, 21 N.E.2d 83, 106 Ind.App. 
554. 

2. U.S.— Corpus Juris q.uoted in 
Lauchert v. American S. S. Co., D. 
C.N.T., 65 P.Supp. 703, 710. 

Cal.—^Koppelman v. Ambassador Ho¬ 
tel Co. of Los Angeles, 96 P.2d 196, 
35 Cal.App.2d 537. 

Ind.—^Indianapolis Motor Speedway 


Co. V. Shoup, 165 N.E. 246, 88 Ind. 
App. 572. 

Or.—Akerson v. D. C. Bates Sons, 
174 P.2d 953, 180 Or. 224. 

45 C.J. p 796 note 55. 

3^ U.S.—Corpus Juris quoted in 
Lauchert v. American S. S. Co., D. 
C.N.Y., 65 F.Supp. 703, 710. 

Md.—Gordon Sleeprite Corporation v. 

Waters. 168 A. 846, 16-5 Md. 354. 
Mo.—Stevenson v. Kansas City 
Southern Ry. Co., 159 S.W.2d i260. 
348 Mo. 1216. 

45 C.J. p 796 note 56. 

4. N.H.—Mitchell v. 'Legarsky. 60 
A.2d 136, 95 N.H. 214. 

5. Mass.—^Reardon v. Thompson, 21 
N.E. .369, 149 Mass. 267. 

45 C.J. p 796 note 57. 

Permission to enter as giving right 
see supra § 32. 

6. Ga.—Rollestone v. Cassirer, 59 S. 

E. 442, 3 Ga.App. 161. 

7. U.S.—Duff V. U. S., C.A.Md.. 171 

F. 2d 846—^Rasmussen v. Palmer, C. 

C.A.N.T., 134 F.2d 780—Atlantic 

Greyhound Corporation v. Newton, 
C.C.A.N.C., 131 F.2d 845—Corpus 
Juris quoted in Lauchert v. Ameri¬ 
can S. S. Co., D.C.N.Y., 65 F.Supp. 
703, 710. 

Ala,—Sims v. Warren, 27 So.2d 801, 
32 Ala.App. -516, certiorari denied 
27 So.2d 803, 248 Ala. 391—Ala¬ 
bama Great Southern R. Co. v. 
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Campbell, 26 So.2d 124, 38 Ala.App. 
348. 

Cal.—Sheridan v. Ravn, App., 204 P. 
2d, 644—Demmer v. City of Eureka, 
178 P.2d 472, 78 Cal.App.2d 708— 
Colgrove v. Lompoc Model T Club, 
124 P.2d 128, 51 Cal.App.2d 18— 
Koppelman v. Ambassador Hotel 
Co. of Los Angeles, 96 P.2d 196, 35 
Cal.App.2d 53 7—Lambert v. West¬ 
ern Pac. R. Co., 26 P.’2d 82 1, 135 
Cal.App. 81—Goldberger v. Market 
St. Ry. Co., 20 P.2d 351. 130 Cal. 
App. *597—^^Corpus Juris cited in 
•Stale Compensation Insurance 
Fund v. Allen. .285 P. 1053, 1057, 
104 Cal.App. 400. 

Colo.—^Windsor Reservoir & Canal 
Co. v. Smith, ’261 P. 872, 82 Colo. 
497. 

D.C.—Chapman v. Coates, 119 P.2d 
441, 73 App.D.C. 270. 

Ga.—Georgia Power Co. v. DGe.se, 51 
,S.E.2d 724, 78 Ga.App. 704—Banks 
V. Watts, 44 S.E.2d 510, 75 Ga.App. 
'769—Pries v. Atlanta Enterprises, 
17 S.E.2d 902, 66 Ga.App. 464— 

Bowers v. Texas Co., 16 S.E.2d 765, 
65 Ga.App. 874—Freeman v. Levy, 
6 S.E.2d 61. 60 Ga.App. 86.1—Cobb 
V. First Nat. Bank, 198 S.E. Ill, 
58 Ga.App. 100—^Atlantic Coast 
Line R. Co, v. Heath, 19 6 S.E. 1;25, 
57 Ga.App. 763—^^Cook v. Southern 
Ry. Co., 187 S.E. 274, 63 Ga.App. 
723—^Atlantic Steel Co. v. Cleat on. 
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licensee through such gross negligence as is equiv¬ 
alent to willfulness or wantonness,^ or to abstain 
from the doing of any intentional, willful, or wan¬ 
ton acts or misconduct, endangering the safety of 
the licensee.^ The courts also frequently add to 
this exception, or state in place thereof, some of the 
other well recognized exceptions, such as the duty 
not to set traps for a licensee, or expose him to hid¬ 
den perils, as discussed infra § 38, or to use care to 


avoid injuring him after his presence is or should 
be discovered, infra § 36, or not to injure him 
through active negligence, infra subdivision h of 
this section. Another expression of the rule is that 
the owner does not owe to a licensee any duty of 
active vigilance to see that he is not injured while 
on the premises.!® Accordingly, a mere licensee 
has, as a general rule, no cause of action because 
of an injury received through the negligence of the 


183 S.E. 827, 52 Ga.App. '502—Cor¬ 
pus Juris cited in Rawlins v. Pick- 
ren, 164 S.E. 223, 224, 45 Ga.App. 
261. 

Ill.—Van Ulm v. Berrington, 8'5 N.E. 
'2d 860, 337 Ill.App. 291—Wesbrock 
V. Colby, Inc., 43 N.E.2d 405. 315 
Ill.App. 494—Armster v, American 
Steel Foundries. 40 N.E.2d 575, 313 
Ill.App. 378—Roth V. Schaefer, 21 
N.B.2d 328, 300 Ill.App. 464. 

Iowa.—Rodefer v. Turner, 6 N.W-2d 
17. 232 Iowa 691—Wilson v. Good¬ 
rich, 252 N.W. 142, 218 Iowa 462. 
Ky.—Tennessee Valley Authority v. 
Stratton, 209 S.W.2d 318, 306 Ky. 
753—Corpus Juris cited in Brauner 

V. Leutz, 169 S.W,2d 4, 7, 203 Ky. 
406—Kentucky & West Virginia 
Power Co. v. Stacy, 164 S.W.2d 537. 
291 Ky. 325—Corpus Juris cited in 
Baird v. Goldberg, 142 S.W.2d 120, 
122. 283 Ky. 558. 

Lta.—Salter v, Zoder, App„ 37 So.2d 
464—Mercer v. Tremont & G. Ry* 
Co., Ap|)., 19 So.2d 270—Corpus Ju¬ 
ris cited in Mills v, Heidingsfleld, 
App., 192 So. 786. 789, 

Me.—Shaw v, Piel, 27 A,2d 137, 139 
• Me. 57. 

Md.—Jackson v. Pennsylvania R. Co., 
3 A.2d 719, 176 Md. 1. 

Mass.—Colbert v. Ricker, 49 ]Sr.E.2d 
459, 314 Mass. 138. 

Minn.—Mulcrone v. Wagner, 4 N.W. 
2d 97, 212 Minn. 478, 141 A.L.R. 
580. 

Miss.—Roberts v. Mississippi Power 

6 Light Co., 10 So.2d 54'2, 193 Miss. 
627—Murry Chevrolet Co. v. Got¬ 
ten, 152 So. 657, 169 Miss. 5,21. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—Stevenson v. 
Kansas City Southern Ry. Co., 1‘59 
S.W.2d 260, 348 Mo. 1216—^Mur¬ 
phy V. Fred Wolferman, Inc., 148 
S.W.2d 481, 347 Mo. 634—Ford v. 
Rock Hill Quarries Co., Ill ,S.W.2d 
173, 341 Mo. 1064—Corpus Juris 
cited in Gilliland v. Bondurant, 59 
S.W.2d 679, 687, 332 Mo. 881—; 

Evans v. Sears, Roebuck & Co., 
App., 129 S.W.2d 53—Connole v. 
Floyd Plant Food Co., App., 96 S. 

W. ,2d 655. 

Neb.—Malolepszy v. Central Market, 

7 N.W.2d 74, 142 Neb. 570, set aside 
on other grounds 9 N.W. 474, 143 
Neb. 356. 

Nev. —Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 68 Nev. 133. 


]Sr.J. —^Willins V. Ludwig, 55 A.'2d 48, 
136 N.J.Law 208—Gregory v. Lod- 
er, 185 A. 360, 116 N.J.Law 4'51. 

N.Y.—Carbone v. Mackchil Realty 
Corp.. 71 N.E.2d 447, 296 N.Y. 164 
—Ehret v. Village of Scarsdale, 
199 N.E. 56, 269 N.Y. 198, 10'2 A.L. 
R. 211—Carney v. Buyea, 65 N.Y.S. 
2d 902, 271 App.Div. 338, motion de¬ 
nied 73 N.E.2d 120, 296 N.Y. 1056— 
Donohue v. Erie County Sav. Bank, 
15 N.Y.S.2d 689, 258 App.Div. 1— 
Reuter v. Kenmore Bldg. Co., 276 
N.Y.S. 54 5. 153 Misc. 646—Ferrug- 
gia V. Dot Mort. Holding Co., 75 
N.Y.S.2d 130, 190 Misc. 690, affirmed 
79 N.Y.S.2d 881. 273 App.Div. 1004 
—Gallagher v. Pordham & Loring 
Corporation. 13 N.Y.S.2d 322. 

N.C.—Dunn v. Bomberger, 195 S.E. 
364, 21;3 N.C. 172. 

Ohio.—^Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 3'24—Bartkowski v. 
Schrembs, App., 67 N.E.2d 9,22— 
Karns v. Trostel, 186 N.E. 405, 44 
Ohio App. 498, 

Or.—Akerson v. D. C. Bates & Sons, 
174 P.2d 953, 180 Or. 224—Napier 

V. First Congregational Church of 
Portland, 70 P.2d 43, 157 Or. HO. 

S.D.—^Waggoner v. E. B. Northrup 
Co., 278 N.W. 542, 66 S.D. 86. 

Tenn.—^McCulley v. Cherokee Amuse¬ 
ment Co.. 184 S.W.2d 170, 182 Tenn. 
68—Texas Co. v. Haggard, 134 S. 

W. 2d 880, 23 Tenn.App. 47'5. 

Tex.—Carlisle v. J. Weingarten, Inc., 
152 S.W..2d 1073, 137 Tex. 220— 
Thomas v. Southern Lumber Co., 
Civ.App., 181 S.W,2d 111—David¬ 
son V, Gulf C. & S. P. Ry. Co., Civ. 
App,, 136 S.W.2d 923, error dis¬ 
missed, judgment correct—^Corpus 
Juris cited iu Texas Public Service 
Co. V. Armstrong, Civ.App., 37 S. 
W.2d 294, 296. 

Wash.—Deffiand v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
'2d 891—Christensen v. Weyerhaeu¬ 
ser Timber Co., 133 P.2d 797, 16 
Wash.2d 424—Schock v. Ringling 
Bros, and Barnum & Bailey Com¬ 
bined Shows, 105 P.2d 838, 5 Wash. 
2d 599 —Corpus Juris cited in Gar¬ 
ner V. Pacific Coast Coal Co., 100 
P.2d 82, 35, 3 Wash.2d 143—Holm 
V, Investment & Securities Co., 79 
P.2d 708, 195 Wash. 62—Buttnick 
V. J. & M., Inc., 69 P.2d 750, 186 
Wash. 6'5S. 

W.Va.—Corpus Juris cited in Evans 
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V. Carter Coal Co., 5 S.E.2d 117, 
118, 121 W.Va. 493. 

45 C.J. p 796 note 59. 

Similar statement of rule 

“In the absence of knowledge of 
their presence, the owner of prem¬ 
ises owes to licensees no duty further 
than to refrain from purposely injur¬ 
ing them."—Holt v. Puller Cotton Oil 
Co.. Tex.Civ.App., 175 S.W.2d 1272, 
274, error refused. 

Condition of premises 
The rule that duty owed to a li¬ 
censee is to refrain from wanton 
or willful injury is a general rule 
which applies to ca.ses relating to 
duty owed to a licensee with respect 
to the condition of the premises.— 
Demmon v. Smith, 136 P.2d 660, 58 
Cal.App.2d 425—Yoshiko Yaraauchi v. 
O'Neill, 102 P.2d 365, 38 Cal.App.2d 
703. 

The duty owing to a gratuitous li¬ 
censee is only negative, that is, not 
to harm him wantonly or by an In¬ 
tentional act endangering his safety. 
Ky.—^A. L. Dodd Trucking Service v. 

Ramey, 194 S.W.2d 84. 302 Ky. 116, 
Mass.—Colbert v. Ricker, 49 N.E.2d 
459, 314 Mass. 138. 

8. Mo.—Connole v. Floyd Plant Pood 
Co., App., 96 S.W.2d 655. 

Mont.—Hickman v. First Nat. Bank 
of Great Falls, 117 P..2d 275, 112 
Mont. 398. 

N.Y.—Friend v. Brooklyn Trust Co., 
39 N.Y.S.2d 224, 265 App.Div. 1006. 
Tex.—^Carlisle v. J. Weingarten, Inc., 
152 S.W.2d 1073, 137 Tex. 220. 

9. U.S.—Duff V, U. S.. C.A.Md., 171 
F.'2d 846—^Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
F.2d 845. 

Ill.—Schiermeier v. HoefCken, 33 N.E. 

2d 147, 309 IlhApp. 250. 

Ky.—Brauner v. Leutz, 169 S.W.2d 4, 
293 Ky. 406. 

Mass.—Baines v. Collins, 38 N.E.2d 
626, 310 Mass. 523, 138 A.L.R. 1123, 
Mont.—McCulloch v. Horton, 56 P* 
2d 1344, 102 Mont. 135. 

Ohio.—Soles v. Ohio Edison Co., 59 
N.E.2d 138, 144 Ohio St. 373. 

Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W.2d HI. 

10. N.Y.—Murphy v. Broadway 
Impr. Co., 178 N.Y.S. 860, 1S9 App. 
Div. 692, 694. 

45 C.J. p 797 note 64. 
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owner or occupant of the premises to which the li¬ 
cense extends.il 

While it is sometimes stated generally that there 
is a duty to abstain from injuring a licensee by the 
failure to exercise reasonable or ordinary care ,12 
the status of a person as a mere licensee is a cir¬ 
cumstance to be taken into consideration in deter¬ 
mining what is reasonable care,12 and cases in which 
this general language appears usually contain other 
expressions showing that it is not thereby intended 
to assert that there is any duty of active vigilance 
or affirmative care with respect to a licensee.l^ The 
owner of a private home has been held to be bound 
to take the same care of one who visits his home 
as a social guest that the owner takes of himself 
and other members of his family, and not more.l^ 
It has also been held that there is a duty to exer¬ 
cise reasonable care to avoid unnecessary injury to 
a licensee,16 and that the owner or occupant may 
be held liable for unreasonable risks incident to his 
activities.!'^ 

b. Particular Persons as to Whom Rule Ap¬ 
plicable 

(1) In general 

(2) Policeman or fireman 


(1) In General 

An owner of premises who has given a license for 
their use owes the duty of keeping the premises in a 
reaonably safe condition to the licensee and also to oth¬ 
ers who use the premises in the licensee's right and 
for purposes contemplated by the license. 

An owner of premises who has given a license for 
their use owes the duty of keeping the premises 
in a reasonably safe condition to the licensee,l® 
and also to persons using the premises in the li¬ 
censee's right and for purposes contemplated when 
the license was granted ;12 but this rule does not 
apply in case of a gratuitous licensor, since in such 
a case there is no liability on the part of the li¬ 
censor for injuries to a person on the premises at 
the invitation of the licensee .20 An employee of a 
licensee occupies the same relation toward the own¬ 
er or occupant of the premises as does his employ¬ 
er, and is entitled to no greater consideration on 
the part of such owner or occupant^l 

(2) Policeman or Fireman 

As a general rule, an owner or occupant is liable for 
Injury to a policeman or fireman who enters the premises 
in the performance of his duties, where such injury is 
inflicted willfully and wantonly, or by affirmative and 
active acts of negligence, or by the violation of a statu¬ 
tory duty to the policeman or fireman. 


11. U.S.—Corptis Juris cited in 
King: v. Yancey, D.C.Nev., 63 F. 
Supp. 510, 513. 

Cal.—Tharp v. San Joaquin Cotton 
Oil € 0 ., 81 P.2d 443. 27 Cal.App,.2d 
'554, rehearing denied 82 P.2d 21, 
27 Cal.App.2d 554—Aguilar v, Riv- 
erdale Co-op. Creamery Ass'n, 285 
P. 889. 104 Cal.App. 263. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
T7, -232 Iowa 691. 

N.J.—Jaccarino v. Factory Proper¬ 
ties, 40 A.2d 349, 132 N.J.Law 323. 
N.Y.—Poock V. Strahl, 261 N.Y.S. 
48, 237 App.Div. 842, reargument 
denied 261 N.Y.S. 969, 237 App.Div. 
887. 

Ohio.—Euclid-105th Street Properties 
Co. V. Beckman, App., 42 N.E.2d 
789. 

45 C.J. p 797 note 65. 

A social guest, who was injured 
in host’s home on eperring a door 
and falling down an unlighted stair¬ 
way, is not entitled to recover from | 
host for injuries so sustained In the 
absence of any evidence of willful 
and wanton misconduct on part of 
host.—Biggs v. Bear, 61 N.E.2d 799, 
320 in.App. 597. 

12. Okl.—Dye v. Montgomery Ward 
& Co., '54 P.2d 182, 175 Okl. 567— 
Julian V. Sinclair Oil & Gas Co., 
32 P.2d 31, 168 Okl. 192. 

46 C.J. p 798 note 66. 

13. Okl.—^Dye v. Montgomery Ward 
& Co., 54 P.2d 182, 175 Okl. 567. 


Consideration of circumstances gen¬ 
erally see supra § 11. 

14. N.Y.—Walsh v. Fitchburg R. 
Co.. 39 N.E. 1068, 145 N.Y. SOI, 45 
Am.S.R. 615, 27 L.R.A. 724—^Lande 
V. L. & S. Constr, Co., 181 N.Y.S. 
493. 191 App.Div. 497. 

45 C.J. p 798 note 68. 

15. N.J.—Cosgrave v. Malstrom, 23 
A.2d 288, 127 N.J.Daw 505—Lewis 

V. Dear, 198 A. 887, 120 N.J.Law 
244—Gregory v. Loder, 185 A. 360, 
116 N.J.Law 4,51—Morril v. Morril, 
142 A. 337, 340, 104 N.J.Law 557, 
60 A.L,R. 102. 

16. Minn.—^Depue v. Flatau, 111 N. 

W. 1, 100 Minn. 299, 8 L.R.A.,N.S., 
485. 

17. Wash.—Christensen v. Weyer¬ 
haeuser Timber Co., 133 P.2d 797, 
16 Wash.2d 421^4. 

18. Mass.-—Orcutt v. Sigouin, 22 N. 
E.2d 18, 302 Mass. 373. 

Condition of premises generally see 
infra subdivision d of this section. 

19. Mass.—Orcutt v. Sigouin, su¬ 
pra. 

A licensor who has heen paid a 
consideration by the licensee for the 
use of premises owned by the li¬ 
censor is bound to exercise care to 
keep the premises in a reasonably 
safe condition for the contemplated 
use by those who are invited there¬ 
on by the licensee.—Colbert v. Rick¬ 
er, 49 N.E.2d 4-59, 314 Mass. 138. 
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20. Mass.—Karlowskl v. Kissock, 
175 N.E. 500. 275 Mass. 180. 

Wife as gratuitous licensor of bus- 
hand 

(1) A husband, as member of fam¬ 
ily and as wife’s licensee, took prem¬ 
ises on which husband and wife 
lived, as husband found such premis¬ 
es, and wife was not liable for inju¬ 
ries sustained by one on the premises 
at husband’s invitation.—Colbert v. 
Ricker, 49 N.E.2d 459, 314 Mass. 138. 

(2) A mother, injured while in 
daughter’s house transacting busi¬ 
ness with daughter’s husband who 
lived in the house with the daughter, 
could not claim through the husband 
and base cause of action against 
daughter on daughter’s negligence in 
failing to keep the premises reason¬ 
ably safe for mother’s use, in absence 
of showing that daughter had obliga¬ 
tion to husband to keep the premises 
safe for contemplated use by persons 
whom husband invited on premises. 
—Colbert v. Ricker, supra. 

21. N.C.—Morrison v. Cannon Mills 
Co., 26 S.E.2d 857, 223 n:C. 387— 
Dunn V. Bomberger, 195 S-E. 3'64, 
:213 N.C. 172. 

Or.—Klein v. Portland, 213 P. 147, 
106 Or. 686. 

Wash.—Smith v. Seattle School Dist. 

No. 1, 191 P. 858, 112 Wash. 64. 
Duties and liabilities of landlord to 
employee of tenant see Landlord 
and Tenant § 421. 
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A policeman or fireman, entering premises in the 
performance of his duties, is generally held to be 
a licensee, as discussed supra § 34, and, according¬ 
ly, as a general rule, the owner or occupant of the 
premises owes no greater duty than to refrain from 
the infliction of willful or wanton injury on the 
policeman^^ or fireman,as the case may be, and 
to exercise ordinary care to avoid injuring the po- 
liceman^^ or fireman^® by any affirmative and ac¬ 
tive acts of negligence. The owner or occupant of 
the premises ordinarily owes no duty to keep the 
premises in a safe condition for such a police- 
man26 or fireman.^"^ The rule in this respect, as 
to a fireman, is not changed by the fact that the 
fire was caused by the negligence of the occupant 
of the building,28 or that the fire alarm was turned 
in by the owner of the premises^^ or sent in from 
a special fire alarm box of the owner.^^ A fireman, 
however, who is compelled to enter private proper¬ 
ty has been held to be entitled to protection from 
unguarded openings in passageways, and he may re¬ 
cover for a lack of reasonable care in permitting 
such a dangerous condition to exist;3l but he is 


not entitled to the same protection as one expressly 
invited on the premises, and he assumes the risk 
of some additional conflagration caused by the na¬ 
ture of the use of the premises,or by those con¬ 
ditions existing therein which do not denote an 
unreasonable disregard of the safety of such an oc¬ 
casional visitor.^'^ 

Violation of statutory duty. The owner or occu¬ 
pant may be liable for injury to a member of the 
police department in the discharge of his duty,25 
or to a member of the fire department,where such 
injury results from the owner's or occupant's fail¬ 
ure to comply with a statutory duty to the police¬ 
man or fireman with respect to the safe condition 
of the premises, and liability has been imposed for 
injury to a fireman, entering business property in 
performance of his duties by a means of access’pre¬ 
pared for those entitled to enter, resulting from 
negligent failure to keep such means of access in 
safe condition.^'^ 

c. Property as to Which Rule Applicable 

The rule with respect to the duty toward licensees 


22. Idaho.—Pincock v. McCo'y, '281 
P. 3'71. 48 Idaho 227. 

Mass.—Carroll v. Hemenway, 61 N.E. 

'2d 952, 315 Mass. 45. 

Minn.—Mulcrone v. Wagmer, 4 N.W. 
2d 97, 212 Minn. 478, 141 A.Li.R. 
680. 

23. Ga.—Todd v. Armour & Co., 162 
S.K 394. 44 Ga.App. 609. 

Mass.—Aid worth v. F. W. Wool worth 
& Co., 3 N.E.2d 1008, 29'5 Mass. 344. 
Minn.—Mulcrone v. Wagner, 4 N.W. 
2d 97, 212 Minn. 478. 141 A.L.R. 580. 

—Fentress v. Co-operative Re¬ 
finery Ass'n, 31 N.W.2d 225, 149 
Neb. 355. 

Where fireman using* a fire escape 
as vantage point from which to fight 
fire in nearby building was licensee, 
he could not recover on ground of 
negligence, but was under duty to 
show willful, wanton, or reckless 
conduct.—Aldworth v. F. W. Wool- 
worth Co., 3 N.E.2d 1008, 295 Mass. 
344. 

24. Minn.—^Mulcrone v, Wagner, 4 N. 
W.2d 97, 212 Minn. 478, 141 A.L.R. 
680. 

.25. Minn.—Mulcrone v. Wagner, su¬ 
pra. 

Duty to city 

Where a city fire department en¬ 
ters premises in city to fight fire, 
the owner or occupant owes the same 
duty to the city as a licensee as it 
owes to the firemen as licensees, and 
the doctrine of hidden dangers ap¬ 
plies with respect to the city for the 
protection of its fire-fighting ectuip- 
msnt.—^City of Youngstown v. Cities 
Service Oil Co., 31 N.E.2d 876, 66 Ohio 
App. 97. 


Warning of unusual hazard 

If unusual hazard existed in build¬ 
ing to the knowledge of owner of 
building or its agent, owner was un¬ 
der duty, if it had opportunity, to 
give warning of the peril to firemen 
entering the building to extinguish 
fire.—Jenkins v. 313-321 W. 37th 
Street Corporation, 31 N.E.2d ' 503, 
284 N.Y. 397, motion denied 25 N.E. 
2d 148, 282 N.Y. 595, reargument de¬ 
nied 33 N.E.2d '547, 285 N.Y. 614. 
Directing cutting of live wire 

A city fire chief has been held not 
precluded from recovering damages 
from electric power company for in¬ 
juries resulting from negligence of 
latter's employee in directing chief 
to cut live wires in order to remove 
city's fire alarm bell from company’s 
substation building, to which he went 
as city's agent to procure bell, even 
if he was mere licensee on compa¬ 
ny’s premises.—O’Shea v. Pacific Gas 
& Electric Co., 62 P.2d 1066, 18 Cal. 
App.2d 32. 

26. Mass.—Carroll v. Hemenway, 61 
N.E. 2d 952, 315 Mass. 4'5. 

45 C.J. p '794 note 40. 

Palling into unguarded elevator well 
Mass.—Carroll v. Hemenway, supra 
—^Wynn v. Sullivan, ;3 N.E.2d 236, 
294 Mass. 562. 

27. Ga.—Todd v. Armour & Co., 162 
S.E. 394, 44 Ga.App. 609. 

Neb.—Corpus Juris cited in Fentress 
V. Co-operative Refinery Ass’n, 31 
N.W.2d ’22'5, 227, 149 Neb. 355. 

S.C.—Taylor v. Palmetto Theater Co., 
28 S.E.2d 5'38, 204 S.C. 1. 

46 C.J. p 794 note 45. 
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28. Colo.,—^Lunt V. Post Printing, 
etc., Co:, 110 P. 203, 48 Colo. 316. 30 
L.R.A..N.S., 60, 21 Ann.Cas. 492. 

29. Colo.—Lunt v. Post Printing, 
etc., Co., supra. 

45 C.J. p 795 note 47. 

30. N.Y.—Baker v. Otis El. Co., 79 
N.Y.S. 663, 78 App.Div. 513. 

31. N.Y.—Jenkins v. 313-321 W. 37th 

Street Corporation, 12 N.Y.f5.2d 

739, 257 App.Div. 228, motion de¬ 
nied 2-5 N.E.2d 148, 282 N.Y. 59'5, 
modified on other grounds 31 N.E. 
2d 503, 284 N.Y. 397. reargum'ent 
denied 33 N.B.2d 547, 285 N.Y. 614. 

32. N.T.—Jenkins v. 313-321 W. 37th 
Street Corporation, supra. 

33. N.Y.—Jenkins v. 313-321 W. 37th 
Street Corporation, supra. 

34. N.Y.—Jenkins v. 313-321 W. 37th 
Street Corporation, supra. 

35. Mass.—Parker v. Barnard, 135 
Mass. 116, 46 Am.R. 460. 

N.Y.—Racine v. Morris. 121 N.Y.S. 
146, 136 App.Div. 467, affirmed 94 
N.E. 864, 201 N.Y. 240. 

36. Minn.—Hamilton v. Minneapolis 
Desk Mfg. Co., 80 N.W. 693, 78 
Minn. 3, 79 Am.S.R. 3'50. 

Pa.—Drake v. Fenton, 85 A. 14, 237 
Pa, 8, Ann.Cas.l914B 517. 

Pire inspector held not within rule 

Minn.—Mulcrone v. Wagner, 4 N.W. 
•2d 97, 212 Minn. 478, 141 A.L.R. 
580. 

37. N.Y.—Meiers v. Fred Koch 
Brewery, 127 N.E. 491, 229 N.Y. 10, 
13 A.L.R. 633. 
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applies to personal property on which a licensee may narily Is under no duty to keep the premises In a safe 

come as well as to real property. condition for the use of the licensee, and is under no 

obligation to protect the licensee from injury due to the 
The rule with respect to the duty toward licensees condition of the property or due to the ordinary uses 

is not confined to real property but applies to per- to which the premises are subject, 

sonal property onto which a licensee may come,^^ A mere licensee takes the property or premises on 

such as a railroad car,^^ a locomotive,a log train which he enters as he finds them,'^® enjoys the li- 

of a lumber company,^^ a telegraph or telephone cense subject to its concomitant perils,and, al- 

pole,^^ or a scafifold,^^ or property which a licensee though he does not necessarily assume all risk of 

is permitted to use,^^ such as a derrick.'^^ injury by going on another’s premises,he does 

assume all the ordinary risks or dangers incident to 
d. Condition of Premises condition of the premises or property,^^ and the 

A mere licensee takes the property or premises as he manner of the conduct of the owner’s business 

finds them, and assumes all ordinary risks incident to thereon,particularly risks which are obvious and 

the condition of the premises and the business conducted a • i 

thereon: and, accordingly, the owner or occupant ordi- patent.^^ A social guest on the hosts premises or 


38. W.Va.—Evans v. Carter Coal 
Co., 6 S.E.2d 117, 121 W.Va. 493. 

39 . Mass.—Guiney v. Union Ice Co., 
114 N.E. 317, 225 Mass. 279. 

Ya.—Evans v. Carter Coal Co., 6 
S.E.2d 117, 121 W.Va. 4 93. 

45 C.J. P 798 note 72. 

Care of railroads as to licensees on 
cars in general see the C.J.S. title 
Railroads § 924, also 52 C.J. p 6'26 
note 25—p 627 note 34. 

Carrier’s duty and liability to li¬ 
censees on cars see Carriers § 700. 

40. Iowa.—Dodge v. Chicago Great 
Western R. Co., 146 N.W. 14, 164 
Iowa 627. 

41. Tex.—Kirby Lumber Co. v. Da¬ 
vis, Civ.App., 212 S.W. 831—Kirby 
Lumber Co. v. Gresham, Civ.App., 
151 S.W. 847. 

42. Ga.—Morris v. Rounsaville, 64 S. 
E. 473, 132 Ga. 462. 131 Am.S.R. 
207. 

Duty of telegraph and telephone com¬ 
panies to licensee in general see 
the C.J.S. title Telegraphs and Tel¬ 
ephones § 47, also 62 C.J. p 61 
notes 51-55. 

43. Va.—Pettyjohn v. Basham, 100 
S.E. 813. 126 Va. 72. 

44. Mass.—Mahoney v. W. A. Murt- 
feldt Co.. 84 N.E. 798, 198 Mass. 
471. 

45. Mass.—Mahoney v. W. A. Murt- 
feldt Co., supra. 

46. Conn.—Deacy v. McDonnell, 38 
A.2d 181, 131 Conn. 101—Girard v. 
Kabatznick, 24 A..2d 357, 128 Conn. 
'520. 

Ga.—Pries v. Atlanta Enterprises, 17 
S.E.2d 902, 66 Ga.App. 464— Corpus 
Juris cited iu Rawlins v. Pickren, 
164 S-E. 223, 224, 45 Ga.App. '261. 

Ind.—^Samuel E. Pentecost Const. Co. 
V. O’Donnell, 39 N.E.2d 812, 112 
Ind.App. 47—Millspaugh v. North¬ 
ern Indiana Public Service Co., 12 
N.E„2d 396, 104 Ind.App. 540. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
17, 232 Iowa 691—^Wilson v. Good¬ 
rich, 252 N.W. 142, 218 Iowa 46'2. 

Ky.—Tennessee Valley Authority v. 
Stratton. 201 S.W.2d 318, 306 Ky. 


753—Lerman Bros. v. Lewis, 126 
S.W.2d 461, .277 Ky. 334. 

La.—Salter v. Zoder, App., 37 So.2d 
464—Corpus Juris cited in Mills v. 
Heidingsfleld, App., 192 So. 786, 
789. 

Mass.—Colbert v- Ricker, 49 N.E.2d 
459, 314 Mass. 138. 

Minn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn. 59. 

Mo.—Porchey v. Kelling, Mo., 185 S. 
W.2d 820, 3'53 Mo. 1034—Stevenson 
V. Kan.sas City Southern Ry. Co., 
159 S.W.2d 260, 348 Mo. 1216— 
Brody v. Cudahy Packing Co., 127 
S.W.2d 7, 233 Mo.App. 973. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

N.J.—^Cosgrave v. Malstrom, 23 A.2d 
288, 127 N.J.Law 505. 

N.T.—Roth V. Prudential Life Ins. 
Co. of New York, 42 N.Y.S.2d 592. 
266 App.Div. 872. 

N.C.—Pafford v. J. A. Jones Const. 

Co., 9 S.E.2d 408, 2X7 N.C. 730. 

Or.—^Akerson v. D. C. Bates & Sons, 
174 P.2d 953, 180 Or. 224—Napier 
V. First Congregational Church of 
Portland, 70 P.2d 43, 157 Or. 110. 
S.D.—^Waggoner v. E. B. Northrup 
Co., 278 N.W. 542, 66 S.D. 96. 

Tex.—Meeks v. Cowart, Civ.App., 84 
S.W.2d 845, affirmed Cowart v. 
Meeks, 111 S.W.2d 1105, 131 Tex. 
36—Corpus Juris cited in Texas- 
Louisiana Power Co. v. Webster, 
Civ.App., 59 S.W.2d 902, 907—Street 
Realty Co. v. Porrister, Civ.App., 22 
S.W.2d 746. 

Utah.—Bird v. ‘ Clover Leaf-Harris 
Dairy, 125 P.2d 797, 102 Utah 330. 
45 C.J. p 798 note 80. 

47. Ga.—Cook V. Southern Ry. Co., 

. 187 S.E. 274, 53 Ga.App. 723. 

N.C.—Corpus Juris quoted in Pafford 

V. J. A, Jones Const. Co., 9 S.E.'2d 
408, 412, 217 N.C. 730. 

45 C.J. p 798 note 81. 

48. Colo.—^Windsor Reservoir & Ca¬ 
nal Co. V. Smith, 21 P.2d 1116, 92 
Colo. 464. 

49. U.S.—Chicago Great Western 
Ry. Co. Y, Beecher, C.C.A.Mlnn., 150 
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F.2d 394, 401, certiorari denied 66 
S.Ct. 339, 326 U.S. 781, 90 L.Ed. 
473. 

Cal.—Demmer v. City of Eureka, 178 
P.2d 472, 78 Cal.App.2d 70S—Kop- 
pelman v. Ambassador Hotel Co. of 
Los Angeles, 96 P,2d 196, 3'5 Cal. 
App.2d 637—Aguilar v. Riverdale 
Co-op. Creamery Ass'n, 285 P. 889, 
104 Cal.App. 263. 

Conn.—Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101. 

D.C.—Radio Cab v. Houser, 128 F. 

2d 60. 76 U.S.App.D.C. 35. 

Ga.—Cobb v. First Nat. Bank, 198 S. 
E. Ill, 58 Ga.App. 160—Cook v. 
Southern Ry. Co., 187 S.E. 274, 63 
Ga.App. 723. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

La.—Settoon v. Texas & P. R. Co., 
19 So. 759, 48 La.Ann. 807—James 
V. Thompson, App.. 35 So.2d 146. 
Mo.—Stein v. BattenfeJd Oil & Grease 
Co., 39 S.W.2d 345, 327 Mo. 804. 
N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.Y. 502— 
PaQuet V. Barker, 293 N.Y.S. 983, 
250 App.Div. 771. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E. 2d 324—Bartkowski 
V. Schrembs, App,, 67 N.E.2d 9,22. 
Va.—Ingle v. Clinchfleld R. Co., 192 
S.E. 782, 169 Va. 131. 

W.Va.—Johnson v. United Fuel Gas 
Co., 166 S.E. 118, 112 W.Va. 578. 

45 C.J. p 799 note 82. 

50. Cal.—^Aguilar v. Riverdale Co-op. 
Creamery Ass’n, 285 P. 889, 104 
Cal.App. 263. 

Va.—Ingle v. Clinchfield R. Co., 192 
S.E. 782, 169 Va. 131. 

4'5 C.J. p 799 note 83. 

Operation of plant 
A bare licensee takes all risk of 
injury arising from ordinary and 
usual operation of the plant of an¬ 
other.—Klimaszewski v. Herrick, 32 
N.Y.S.2d 441, 263 App.Div. 235. 

51. Mo.—Bryant v. Missouri Pac. R- 
Co., 168 S.W. 228, 181 Mo.App. 189, 
194. 

46 C.J. p 799 note 82 [b]. 
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in his home must take the premises as he finds 
them, with no greater right than a mere licensee 
with respect to the host's liability for injuries to 
the guest, 

Accordingly, in the absence of statute imposing 
such duty, the owner or person in charge is ordina¬ 
rily under no duty to use ordinary care to make or 
keep the property or premises in a reasonably safe 
condition for the use of licensees,53 or to keep the 
usual condition of the premises up to any particular 
standard of safety -nor is he under any obliga¬ 
tion to take any measures to protect mere licensees 


from injury due to the condition of the-property,56 
or from dangers incident to the ordinary uses to 
which the premises are subject.56 There is ordina¬ 
rily no duty to provide safeguards for licensees 57 
even though there are dangerous holes, pitfalls, ob¬ 
structions, or other conditions near to the part of 
the premises to which the permissive use extends.58 
It follows that, as a general rule, the owner or per¬ 
son in charge of property is not liable, as for neg¬ 
ligence, for injuries to licensees due to mere de¬ 
fects or dangers in the condition of the property 
or premises,5 9 or, as it has been expressed, due to 


A woman moving* into dilapidated 
shack with her family, althoug-h 
warned of its dang-erous condition, 
without consent of owner, who al¬ 
lowed them to stay out of mere char¬ 
ity, assumed all risks precluding re¬ 
covery from owner and one contract¬ 
ing to purchase premises for inju¬ 
ries sustained.—Smith v. Lucas, La. 
App., 159 So. 4'29. 

52. Ill.—Biggs V. Bear, 61 !N'.E.2d 
799. 320 Ill.App. 597. 

N.J.—Cosgrave v. Malstrom, 23 A.2d 
288, 127 N.J.Law 505—Lewis v. 

Bear, 198 A. 887. 120 N.J.Law 244 
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N.J.Law 451. 

N.Y.—Roth V. Prudential Life Ins. 
Co. of New York, 42 N.Y.S.2d 592, 
266 App.Biv. 872. 

53. U.S.-Buff V. U. S., C.A.Md., 171 
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McClain, C.C.A.Fla., 167 F.2d 130. 
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V. Campbell, 26 So.2d 124, 32 Ala. 
App. 348. 
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P.2d 472, 78 Cal.App.2d 708. 

Conn.—Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101—Wolfe v. Reh- 
bein, 193 A. 608, 123 Conn. 110, 

Ga.—Pries v. Atlanta Enterprises, 17 
S.E.2d 902, 66 Ga.App. 464—Bow¬ 
ers V. Texas Co., 16 S.E.2d 765, 767, 
65 Ga.App. 874—Leach v. Inman. 
12 S.E.2d 103, 104, 63 Ga.App. 790— 
Freeman v. Levy, 6 S,E.2d 61, 60 
Ga.App. 861—Cobb v. First Nat, 
Bank, 198 S.E. Ill, 58 Ga.App. 160 
—Cook v. Southern Ry, Co., 187 
S.E. 274, 53 Ga.App. 723. 

Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359, 302 Ill.App. 99. 

Iowa.—Rodefer v. Turner, 6 N.W.2d 
17, 232 Iowa 631—Battin v. Corn¬ 
wall. 253 N.W. 842, 218 Iowa 42. 

Ky.—Brauner v. Leutz, 169 S.W.2d 4, 
293 Ky. 406. 

N*H.—Cook V. 177 Granite St., 64 A. 

2d 327, 95 N.H. 397. 

N.Y.—Keenan v. Lawyers Mortg. Co., 

5 N.Y.S.2d 18, 254 App.Div. 348— 
Paquet v. Barker, 293 N.Y.S. 983, 
250 App.Div. 771—Sher v. State, 
86 N.Y.S.2d 266—Gallagher v. Ford- 
ham & Loring Corporation, 13 N.Y, 
S.2d 322. ' ^ 


N.C.—Corpus Juris quoted in Pafford 
V. J. A. Jones Const. Co., 9 S.E.2d 
408, 412, 217 N.C. 730—Dunn v. 
Bomberger. 195 S.E. 364, 213 N.C. 
172. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126—Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126—Holt V. Fuller Cotton Oil Co., 
Civ.App., 175 S.W.2d 272—Mayes 
V. West Texas Utilities Co., Civ. 
App., 148 S.W.2d 950, error dis¬ 
missed, judgment correct—Burton- 
Lingo Co. V. Morton, Civ.App., 126 
S.W.2d 727, affirmed 150 S.W.2d 
239, 136 Tex. 263. 

Vt.—Watterlund v. Billings, 23 A.2d 
540, 112 Vt. 256. 

45 C-J. p 799 note 84. 

“If one uses Ms premises for 
private purposes, he has no reason 
to expect visitors other than those 
especially invited by him; and hence 
is under no obligation to keep his 
premises in a safe condition for 
protection of those who may enter 
thereon without his invitation.” 
U.S.—Bagby v. Barton, C.C.A.Tex., 
131 F.2d 887, 890. 

Tex.—Carlisle v. J. Weingarten, Inc., 
152 S-W.2d 1073, 1075, 137 Tex. 220. 
A gratuitous licensee, in whose 
visit the possessor has no interest, 
is not entitled to expect that special 
preparations will be made for his 
safety. 

Fly*—Kentucky & West Virginia 
Power Co. v. Stacy, 164 S.W.2d 
537, 291 Ky. 325. 

Pa.—Onstott V. Allegheny County, 12 
A.2d 785, 338 Pa. 206. 

Mere passive acquiescence by own¬ 
er in certain use of his property im¬ 
poses no obligation on him to keep 
it in safe condition for benefit of 
user.—Liveright v. Max Lifsitz Fur*- 
niture Co., 187 A. 583, 117 N.J.Law 
243. 

54. Ga.—Leach v. Inman, 12 S.E.2d 
103, 63 Ga.App. 790—Cobb v. First 
Nat. Bank, 198 S.E. Ill, 58 Ga. 
App. 160—Hall V. Capps, 182 S.E. 
625, 62 Ga.App. 150. 

Ill.—^Rokicki v. Polish Nat. Alliance 
of U. S. of North America, 41 N. 
E.2d 300, 314 Ill.App. ‘380. 
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Iowa,—Mann v. Bes Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

55. Mo.—Porchey v. Kelling, 185 S 
W.2d 820, 353 Mo. 1034. 

—^Corpus Juris cited la Pafford 
V. J. A. Jones Const. Co., 9 S.E 2d 
408, 412, 217 N.C. 7.30. 

Tenn.—McCuIley v. Cherokee Amuse¬ 
ment Co., 184 S.W.2d 170, 182 Tenn 
68 . 

45 C.J. p 801 note 85. 

50. Minn.—Kohler v. W. J. Jennison 
Co., 150 N.W. 235, 128 Minn. 133. 
N.Y.—Ehret v. Village of Scarsdale 
199 N.E. 66, 269 N.Y, 198, 102 A 
L.R. 211. 

N.C.—Corpus Juris quoted in Pafford 
V. J. A. Jones Const, Co., 9 S.E.2d 
408, 412, 217 N.C. 730. 

45 C.J. p 801 note 86. 

57. N.C.—Pafford v. J. A Jones 
Const. Co., 9'S.E.2d 408, 412, 217 
N.C. 730. 

45 C.J. p 801 note 87, 

58. N.J.—Gregory v. Loder, 185 A. 
360, 116 N.J.Law 461. 

N.C.—Corpus Juris quoted in Pafford 
V. J. A. Jones Const. Co., 9 S.E.2d 
408, 412, 217 N.C. 730. 

45 C.J. p 801 note 88. 

59. U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.AN.C., 131 
F.2d 845. 

Cal.—^ICoppelman v. Ambassador Ho¬ 
tel Co. of Los Angeles, 96 P.2d 196, 
35 Cal.App.2d 637. 

Ga.—Corpus Juris cited ta Rawlins v. 
Pickren, 164 S.E. 223, 224, 45 Ga. 
App. 261. 

Ind.—Samuel E. Pentecost Const. Co. 

V. O'Donnell, 39 N,E.2d 812, 112 
Ind.App. 47. 

Ky.—Lerman Bros. v. Lewis, 126 S. 

W. 2d 461, 277 Ky. 334. 

Miss.—Corpus Juris cited in McDon¬ 
ald V. Wilmut Gas & Oil Co., 176 
So. 395, 396, 180 Miss. 350. 

Mo.—Emery v. Thompson, 148 S.W. 

2d 479, 347 Mo. 494. 

Neb.—Collins v. Sprague's Benson 
Pharmacy, 245 N.W. 602, 124 Neb. 
210 . 

N.Y.—Carbone v. Mackchll Realty 
Corp., 71 N.E.2d 447, 296 N.Y. 154— 
Garthe v. Ruppert, 190 N.E. 643, 
264 N.Y. 290» reargument denied 
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passive negligence®^ or acts of omission,®^ 

The owner or occupant has been held not liable 
for injuries which a mere licensee on his proper¬ 
ty has received from a cistern;®^ a derricka 
ditcha drain used to carry away hot water;®® 
an elevator,®® or unguarded or insufficiently guarded 
elevator shaftj*®*^ an excavation;®® a hole in the 
ground®^ or in a platform;*^® an opening or trap¬ 
door in the floor a pile of lumber ^ scantling 
or piece of timber on the floor of a hall of an office 
building a stairway a steam pit;75 a trench 
a moving crane a vat of hot water or a win¬ 
dow well after the collapse of the iron grating cov¬ 
ering the well.'^® An owner or occupant has also 
been held not liable for injuries to a licensee due to 
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the collapse of a Are escape;®® a defect in the roof 
of a barn;®i a fire on the premises an explosion 
of gas;®® the breaking of a machinery belt;®^ the 
■^lack of light in a tenement house hallway;®® a wire 
stretched across the outer edge of a lawn to keep 
off trespassers;®® or the failure of a servant of the 
owner to use reasonable care in throwing a bale of 
hay from a loft®*^ 

Violation of a statutory duty with respect to the 
condition of property may impose liability for in¬ 
jury to a licensee caused by such violation, as dis¬ 
cussed generally supra § 19, as where a licensee is 
injured by the violation of a statutory duty to keep 
an elevator shaft safely protected or guarded and 
the elevator doors closed.®® Under a statute, mak- 


V. City of Kew York, 292 N.Y.S. 
716, 249 App.Div. 856—Ferrug-gria 
V. Dot Mort Holding Co., 75 N. Y.S. 
2d 130, 190 Misc. 690, affirmed 273 
App.Div. 1004—Bugeja v. Butse, 26 
N'.Y.S.Sd 989, appeal granted 28 N. 
Y.S.2d 716, 262 App.Div. 756. 
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V. J. A. Jones Const, Co., 9 S.E!.2d 
408, 412, 217 N.C. 730—Dunn v. 
Bomberger, 195 S.E. 374, 213 N.C. 
172. 
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192 A. 888, 327 Pa. 35, 112 A.L.R. 
842. 

S.C.—Smiley v. Southern R. Co., 191 
S.E. 895, 184 S.C. 130. 

Wash.—Garner v. Pacific Coast Coal 
Co., 100 P.2d 32, 3 Wash.2d 143, 

45 C.J. p 801 note 91. 

Ziiceusee for valuable consideration 
As respects right to recover for 
dangerous condition of realty, the 
rights of a licensee for a valuable 
consideration can be no higher than 
those of a tenant, or lower than 
those of a gratuitous licensee.—Mc¬ 
Donald V. Wilmut Gas & Oil Co., 176 
So. 396, 180 Miss. 350. 
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el T Club, 124 P.2d 128. 51 Cal. 
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O’Neill, 102 P.2d 365, 38 Cal.App. 
2d 703. 

D.C.—Radio Cab v. Houser, 128 F.2d 
604, 76 U.S.App.D.C, 35. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034. 

N.C.—Pafford v. J, A. Jones Const. 

Co., 9 S.E.2d 408, 412, 217 N.C. 730. 
Tex.—Shawver v, American Ry. Ex¬ 
press Co., Civ.App., 236 S.W. 800, 
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45 C.J. p. 801 note 92, 
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Am.R. 718. 

N.C.—Pafford v. J. A. Jones Const. 
Co., 9 S.E.2d 408, 412, 217 N.C. 730. 
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England R. Co., 124 N.Y.S. 494, 139 
App.Div. 786. 

70. U.S.—Bagby v. Barton, C.C.A. 
Tex., 131 F.2d 887. 

71. Mass.—Brennan v. Keene, 130 N. 
E. 82, 237 Mass. 556, 13 A.L.R, 629. 

46 C.J. p 802 note 8. 

7T2. Tex.—^Wm. Cameron & Co., Inc. 
V. Polk, Civ.App., 177 S.W. 1178. 

73. Ga.—Jones v. Asa G. Chandler, 
Inc., 97 S.E. 112, 22 Ga.App. 717. 

74. Iowa.—Keeran v. Spurgeon Mer¬ 
cantile Co., 191 N.W. 99, 194 Iowa 
1240, 27 A.L.R; 579. 

45 C.J. p 802 note 12. 

75. Wis.—Lewko v. Chas. A. Krause 
Milling Co., 190 N.W. 924, 179 Wis. 
83. 
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Ohio App. 177. 
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77. Mo.—Roe v. St, Louis Inde¬ 

pendent Packing Co., 217 S.W. 335, 
203 Mo.App. 11. 

78. Mo.—Roe v. St, Louis Inde¬ 

pendent Packing Co., supra. 

79. N.Y.—Bailey v. Lipshutz, 82 N. 
Y.S.2d 274, 274 App.Div. 887, 942. 

80. Tex.—Meeks v. Cowart, Civ. 
App., 84 S.W.2d 84'5, affirmed 
Cowart V. Meeks, 111 S.W.2d 1105, 
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81. Ill.—Saffer v. Molter, 124 Ill. 
App. 21. 

82. Mass.—Pilon v. Easthampton 
Gas Co., 142 N.E. 640, 248 Mass. 
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83. Ill.—Eckels V. Maher, 137 Ill. 
App. 45. 

Ky.—Kentucky <& West Virginia 
Power Co. v. Stacy, 164 S.W.2d 537, 
291 Ky. 325. 

84. Ark.—Knight v. Farmers', etc., 
Gin Co., 252 S.W. 30, 159 Ark. 423. 

85. N.Y.—Stacy v. Shapiro, 209 N. 
Y.S. 305, 212 App.Div. 723. 

86. Minn.—Mazey v. Loveland, 158 
N.W. 44, 133 Minn. 210, 212, L.R.A. 
1916F, 279. 

45 C.J. p 802 note 22. 

87. N.Y.—^Roche v. American Ice 
Co., 125 N.Y.S. 323, 140 App.Div. 
341. 

83. Ill.—Roth V. Schaefer, 21 N.E. 

2d 328, 300 Ill.App. 464. 

Mass.—Parker v. Barnard, 135 Mass. 
116, 46 Am.R. 450. 

Minn.—Hamilton v. Minneapolis Desk 
Mfg. Co., 80 N.W. 693, 78 Minn. 3. 
79 Am.S.R. 250. 

N.Y.—Racine v. Morris, 121 N.Y.S. 
146, 136 App.Div. 467, affirmed 94 
N.E. 864, 201 N.Y. 240. 

Pa.—Drake v. Fenton, 85 A. 14, 237 
Pa. 8, Ann.Cas.l914B 617. 
Requirement that duty created by 
statute or ordinance be owed to 
person injured in order that viola¬ 
tion thereof constitute negligence 
generally see supra $ 19 e (4). 
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ing a house owner liable to a licensee for injury re¬ 
sulting from a vice in the original construction of 
a building, a property owner, although not negli¬ 
gent, may be liable to a licensee if the damage re¬ 
sults from a vice in the original construction,^^ as 
from a defect in a rebuilt or repaired porch.^o 

e. Use of Property 

An owner of property, as far as licensees are con¬ 
cerned, may make any lawful use of, or change in, his 
property in the lawful conduct of his business or opera¬ 
tions thereon, although such use or change may create 
conditions of danger thereon. 

As far as licensees are concerned, the owner of 
property has the right to make any lawful use there¬ 
of which he pleases,^^ to make such changes therein 
as he chooses,to conduct his business or opera¬ 
tions thereon in such lawful manner as he sees 
fit,93 and to erect or keep such structures or appli¬ 
ances thereon as he deems proper, 94 although such 
use of the property may create conditions of danger 
for licensees who come thereon,95 and even though 
the apparatus maintained on the property is more 
dangerous than another form of apparatus would 


be.96 Accordingly he is not liable for an injury 
caused by the operation in which he is engaged to 
a licensee of whose presence he is unaware.97 

f. Increase of Hasard to Licensee 

An owner or occupant, as long as he permits a II. 
censee to use the property, Is under a duty not to do any 
positive act which will increase the licensee's hazard- 
and, if the owner or occupant does such an act, he is 
under a duty to give the licensee reasonable notice or 
warning of the increased danger. 

An owner is under a duty, as long as he permits 
a license with respect to the use of his property to 
continue, not to do any positive act which increases 
the hazard to the licensee of exercising the license.98 
This duty does not restrict the owner's right to 
make such use of his property or such changes 
therein as he may desire, as discussed supra subdi¬ 
vision e of this section, but requires him, if he does 
any positive act creating a new danger to persons 
who may exercise the license, to give to licensees 
reasonable notice or warning of the new danger,99 
or to exercise reasonable care to provide safeguards 
against such new danger,^ as by removing the 
cause of the danger,^ unless the new or changed 


La.—Hanover v. Brady, App., 
148 So. 267. 

90 , La.—Hanover v. Brady, supra. 

91. Conn.—Deacy v. McDonnell, 38 
A.2d 181, 131 Conn. 101—Olderman 
V. Bridgeport-City Trust Co., 4 A. 
2d 646. 648, 125 Conn. 177. 

Md.—Maenner v. Carroll, 46 Md. 193. 
Mass.—Parke v. Barnard, 135 Mass. 
116, 46 Am.R. 450. 

*‘A landowner is under no duty to 
refrain from using* Ijis premises in 
any way he sees fit because he has 
permitted another to go upon them 
as his licensee, even though thereby 
.conditions are created which cause 
danger of injury to the licensee."— 
Olderman v. Bridgeport-City Trust 
Co., 4 A.2d 646, 648, 125 Conn. 177. 

92. Mich.—Habina v. Twin City 
General Electric Co., 113 isr.w. 586, 
150 Mich. 41, 13 L.R.A.,H.S., 1126. 

46 C.J. p 802 note 31. 

93. Mass.—Bowler v. Pacific Mills, 
86 N.E. 767, 200 Mass. 364, 128 Am. 
S.R. 432, 21 L.R.A.,N.S., 976. 

Tenn.—^Westborne Coal Co. v. Wil¬ 
loughby, 180 S.W. 322, 133 Tenn. 
257. 

94. Ark.—Mitchell v. Ozan-Gray- 
sonia Lumber Co., 235 S.W. 44, 151 
Ark. 6. 

N.Y.—^Weitzmann v. A. L. Barber 
Asphalt Co.. 83 N.E. 477, 190 N.Y. 
452, 123 Am.S.R. 660. 

95. Conn.—^Deacy v. McDonnell, 38 
A.2d 181, 131 Conn. 101—Olderman 
V. Bridgeport-City Trust Co., 4 A. 
2d 646, 648, 125 Conn. 177. 

N.Y.—^Weitzmann v. A. L. Barber 


Asphalt Co.. 83 N.E. 477, 190 N.Y. 
452, 123 Am.S.R. 560. 

S.C.—Dudley v. Atlantic Coast Line 
R. Co., 96 S.E. 478, 110 S.C. 73. 

96. N.Y.—^Weitzmann v. A. L. Bar¬ 
ber Asphalt Co., 83 N.E. 477, 190 
N.Y. 452, 123 Am.S.R. 560. 

45 C.J. p 802 note 35. 

37. Mich.—^Preston v. Austin, 172 N. 

W. 377, 206 Mich. 194. 

Knowledge or anticipation of pres¬ 
ence of licensee generally see infra 
§ 36. 

93. Minn.—Lauritsen v. American 
Bridge Co., 92 N.W. 475, 87 Minn. 
518, 

N.C.—Dunn v. Bomberger, 195 S.E. 
364, 213 N.C. 172. 

Wis.—Masek v. Bubenheimer, 281 N. 

W. 924, 229 Wis. 194, 

45 C.J. p 803 note 37. 

Reasonable care 

An owner or occupant owes to a 
licensee or guest on the premises the 
duty of reasonable care to avoid cre¬ 
ating any condition thereon, which to 
one of ordinary prudence and fore¬ 
sight could be reasonably held to be 
a dangerous instrumentality for 
harm.—Cosgrave v. Malstrom, 23 A. 
2d 288, 127 N.J.Law '505—^Morril v. 
Morril, 142 A. 337, 340, 104 N.J.Law 
557, 60 A.L.R. 102. 

99. U.S.—^Dufe V. U. S., C.A.Md., 171 
P.2d 846. 

Conn.—Corpus Juris cited in Older¬ 
man V. Bridgeport-City Trust Co., 

4 A.2d 646, 648, 126 Conn. 177. 

Tex.—Gulf Refining Co. v. Beane, 127 
S.W.2d 169, 133 Tex. 157. 

45 C.J. p 803 note 39, p 876 note 82. 
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TTse of path 

If a licensee has been using well- 
defined path for some time with 
knowledge and permission of li¬ 
censor, and licensor interferes with 
path by making it more dangerous, 
licensor must give notice to licensee. 
Ill.—Rosenberger v. Consolidated 
Coal Co,, 47 N.E.2d 491, 31$ IlL 
App. 8. 

Mich.—Burns v. Union Carbide Co., 
251 N.W. 925, 265 Mich. 584. 

Tex.—Gulf Refining Co. v. Beane, 127 
S.W.2d 169, 133 Tex. 157. 

45 C.J. p 803 note 39 [b]. 

A licensee may demand notice only 
of new and unusual condition which 
increases danger of normal condition 
of premises.—Myszkiewicz v. Lord 
Baltimore Filling Stations, 178 A. 
856, 168 Md. 642. 

1. Conn.—Corpus Juris cited in Old¬ 
erman V. Bridgeport-City Trust 
Co., 4 A.2d 646, 648, 125 Conn. 177. 

Minn.^—Lauritsen v. American Bridge 
Co., 92 N.W. 475, 87 Minn. 518. 

Tex.—Corpus Juris cited In Texas- 
Louisiana Power Co. v. Webster, 
Civ.App., 59 S.W.2d 902, 907. 

45 C.J. p 803 note 40. 

If licensee has been using* well- 
defined path for some time with 
knowledge and permission of li¬ 
censor, and licensor interferes with 
path by making it more dangerous, 
licensor must guard the dangerous 
place.—Burns v. Union Carbide Co., 
251 N.W. 926, 265 Mich. 584. 

2. Conn.—Olderman v. Bridgeport- 
City Trust Co., 4 A.2d 646, 648, 126 
Conn. 177. 



65 C.J.S. 


NEGLIGENCE 


§ 35 


condition is so plainly visible that its mere exist¬ 
ence is notice of the danger.^ Accordingly, if a li¬ 
censee is injured by reason of the new danger, any 
negligence chargeable to the owner would consist, 
not in the creation of the danger, but in the failure 
to give notice or warning,^ and the principle on 
which a recovery is permitted has been said to be 
that under the circumstances of the particular case 
the creation of the new danger indicates a reckless 
and wanton disregard of the safety of licensees.^ 

g. Licensee in Position of Danger 

The owner or person in charge of property owes to a 
licensee thereon a duty to use ordinary care for the 
protection of the licensee where he knows that such 
licensee is in a position or situation of danger. 

The owner or person in charge of property owes 
to a licensee thereon a duty to use ordinary care for 
the protection of the licensee where he knows that 
such licensee is in a position or situation of dan¬ 
ger,® or should, in the exercise of ordinary care, 
know of his being in such situation or position, 
in time to avoid the danger by the use of ordinary 


care.® It has been held, however, that the extent of 
such duty is merely to refrain from doing any af¬ 
firmative act which might reasonably be expected to 
increase the peril of the licensee^ or cause injury to 
him,io or, as it has been expressed, to exercise or¬ 
dinary care to avoid injuring him.^^ In order to 
charge the owner or occupant with such duty or li¬ 
ability, the knowledge or notice to him must be of 
the defect or danger itself,and not merely of the 
conditions which naturally produce such defect or 
danger and subsequently in fact do produce it.^® 

Under such circumstances it is the duty of the 
owner or occupant to notify or warn the licensee of 
dangers or defects which are known to the owner or 
occupant and are not open to ordinary observation 
by the licensee but he is not required to warn of 
a condition and its attendant danger which is fully 
observable by the licensee,^® and, accordingly, the 
owner is not liable for an injury caused by a dan¬ 
ger, whether natural or artificial, which is as well- 
known and realized by the injured licensee as by 
the owner of the premises.^® If the licensee knows 
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V. Warner-Quinlan Asphalt Co., 97 
N.E, 497, 204 N.Y. 240, 38 L.R.A., 
N.S., 395, Ann.Cas.l913C 745. 

4. Tenn.—^Westborne Coal Co. v. 

Willoughby, 180 S.W. 322, 133 

Tenn. 257. 

5. Mich.—Habina v. Twin City Gen¬ 
eral Electric Co., 113 N.W. 586, 150 
Mich. 41, 13 L.R.A.,N.S., 1126. 

N.Y.—^Vaughan v. .Transit Dev. Co., 
118 N.E. 219, 222 N.Y. 79, S3. 

45 C.J. p 803 note 43. 

6. TT.S.—Duff V. U. S., C.A.Md., 171 
P.2d 846—Rasmussen v. Palmer, 
C.C.A.N.Y., 134 F.2d 780—Lauchert 
V. American S. S. Co., D.C.N.Y., 65 
F.Supp. 703. 

Ariz.—^Western Truck Lines v. Du 
Vaull, 112 P.2d 589, 67 Ariz. 199. 
Ga.—Georgia Power Co. v. Deese, 61 
S.E.2d 724, 78 Ga.App. 704. 
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719, 176 Md. 1. 
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App., 86 N.E. 2d 324—^Karns v. 
Trostel, 186 N.E. 405, 44 Ohio App. 
498. 
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192 A. 888, 327 Pa. 35, 112 A.L.R. 
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7 Fay.L.J. 214. 
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Va.—^Raven Red Ash Coal Co. v. 
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2d 6, 69 R.I. 466. 

Tenn.—East Tennessee Light & Pow¬ 
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Tenn.App. 280. 
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45 C.J. p 804 note 53. 

8. R.I.—Stapleton v. Hyman, 35 A. 
2d 6, 69 R.I. 466. 
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Griffith, 27 S.E.2d 360, 181 Va. 911. 
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App. 16. 
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W. 377, 206 Mich. 194. 
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land Furniture Co., 42 A.2d 792, 132 
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Tenn.—McCulley v. Cherokee Amuse¬ 
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15. N.H.—Cook V. 177 Granite St., 
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250 App.Div. 244—Hall v. State, 19 
N.Y.S.2d 20, 173 Misc. 903, affirmed 
41 N.Y.S.2d 183, 265 App.Div. 1037. 
Pa.—^Ambrose v. Moifat Coal Co., 68 
A.2d 20, 358 Pa. 465—Cutler v. 
Peck Lumber Mfg. Co., 37 A.2d 739, 
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County, 12 A.2d 785, 338 Pa. 206— 
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27 A.2d 405, 150 Pa.Super. 156— 
Strawhacker v. Stephen F. Whit¬ 
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Superior knowledge 

The true ground of a proprietor's 
liability for injuries sustained be¬ 
cause of a perilous instrumentality 
by persons going on proprietor's 
property as licensees is the proprie¬ 
tor’s superior knowledge of the peril¬ 
ous instrumentality, and, hence, if 
the persons injured knew of the 
perilous instrumentality, no recovery 
is permitted.—McAfee v. Travis Gas 
Corporation, Civ.App., 131 S-W.2d 139, 
reversed on other grounds 163 S.W. 

I 2d 442, 137 Tex. 314. 
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of the condition of the premises and of the danger 
involved, he has all that he is entitled to expect, 
that is, an opportunity to choose as to whether the 
advantage to be gained by coming on the land is 
s-ufficient to justify him in incurring the risk.^'^ 
Conversely, the licensee has the right to rely on a 
warning of risks which he may not, by reasonable 
care, be expected to discover,and, in the absence 
of such a warning, he does not take the premises as 
he finds them.i® 

A possessor of land is liable for bodily harm 
caused to a gratuitous licensee by a natural or ar¬ 
tificial condition thereon, only if' the possessor 
knows the condition and realizes that it involves an 
unreasonable risk to the licensee, and has reason to 
believe that the licensee will not discover the con¬ 
dition or realize the risk, and permits him to enter 
or remain on the land, without exercising reason¬ 
able care to make the condition reasonably safe or 
to warn him of the condition and risk involved.^® 
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The possessor must exercise reasonable care, either 
to make the land as safe as it appears, or to dis¬ 
close the fact that it is as dangerous as he knows 
it to be.2l The gratuitous licensee, however, is not 
entitled to expect that the possessor will warn him 
of conditions which are perceptible by his own sens- 

es.22 

h. Active Negligence 

The owner op occupant of property owes to a li. 
cense© thereon a duty to use reasonable care not to in¬ 
jure him through affirmative and active negligence. 

The owner or occupant of property owes to a li¬ 
censee thereon a duty to use reasonable care not to 
injure him through affirmative and active negli¬ 
gence,^^ as distinguished from passive negligence,24 
or from actual or artificial conditions on the prem- 
ises.25 Accordingly, an owner or occupant may be 
liable for an injury to a licensee which results from 
a danger created by the owner's or occupant's ac¬ 
tive or affirmative acts of negligence^^ or dereliction 
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Motor Sales, 297 N.W. 166, 210 
Minn. 59. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

N.Y.—Friend v. Brooklyn Trust Co., 

, 39 N.Y.S.2d 224. 265 App.Div. 1006 
—Klimaszewski v. Herrick, 32 N.Y, 
S.2d 441, 263 App.Div. 235. 

Tex.—Boggus Motor Co. v. Stand- 
ridge, Civ.App., 138 S.W.2d 643— 
Houston Belt, etc., R. Co. v. 
O’Leary, Civ.App,, 136 S.W, 601. 

Wis.—Lewko v. Chas. A. Krause 
Milling Co., 190 N.W. 924, 179 Wis. 
83. 
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of duty.27 However, it has been held that the own¬ 
er does not owe to a licensee any duty to exercise 
care as to carrying on any work that may be done 
on the premises in a careful manner,and is not 
liable to a licensee for an injury caused by the prop¬ 
er conduct of the operations in which he is usually 
engaged on the premises.^^ Even active negligence 
causing injury to a licensee does not result in any 
liability unless the licensor was, or in the exercise 
of reasonable care should have been, aware of the 
presence of the licensee in a place where he might 

be injured.20 

As stated by some authorities, a possessor of land 
is subject to liability to a licensee for bodily harm 
caused to him by the possessor's failure to carry on 
his activities with reasonable care for the safety of 
the licensee,with knowledge of the licensee's 
peril,32 unless the licensee knew, or from facts 
known to him should know, of the possessor's ac¬ 
tivities and of the risk involved therein.33 Con¬ 
versely, the licensee cannot recover from the owner 
or occupant for injuries sustained on the premises, 
unless the licensee did not know of the condition of 
■the premises and did not realize the risk involved.34 
The standard of care required of the possessor, in 
■such a case, is the same as that which a master 
owes to his servant.35 


L Who May Eely on Status of Injured Person 
as Licensee 

Liability for injuries to a licensee, or immunity there¬ 
from, applies not only to the owner of the premises, but 
also to one who is the lawful occupant and in legal pos¬ 
session of the premises, 

While it has been said that the rule with respect 
to liability for injuries to a licensee applies only be¬ 
tween the licensee and the owner of the premises,36 
such a general statement confines the rule within 
too narrow limits.37 One who is the lawful occu¬ 
pant and in legal possession of premises is, as far as 
liability for injury to a licensee is concerned, 
clothed with the same rights as, and under no higher 
duty than, the owner,38 and even an invitee on 
premises owes to a licensee thereon no greater duty 
than is owed by the owner of the premises.39 It 
has also been held that a property owner whose 
property abuts on a private way, although he docs 
not own the soil of such way, is under no higher 
duty than the owner of the soil with respect to a 
licensee using the way.'^O However, in order that 
one may take advantage of the rule of nonliability 
for injuries to licensees, as discussed supra subdi¬ 
vision a of this section, it is necessary that he should 
have some rights in the premises on which the in¬ 
jury occurred superior to the right of the injured 
licensee.41 Accordingly, the rule is not available 


i27. Cal.—Newman v. Fox West 
Coast Theatres, 194 P.2d 706, 86 
Cal.App. 428. 

28. Ill.—Devine v. Armour, 159 Ill. 
App. 74. 

,29. N.J.—Pederson v. American 
Smelting, etc., Co., 134 A. 672, 103 
N.J.Law 126. 

r30. Cal.—Lindholm v. Northwestern 
Pac. R. Co., 248 P. 1033, 79 Cal. 
App. 34. 

.’Mo.—Evans v. Sears, Roebuck & Co., 
App,, 129 S.W.2d 53. 

'Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

Knowledge or anticipation of pres¬ 
ence of licensee generally see infra 
§ 36. 

^1. Md.—Petrol Corp. v. Curtis, 59 
A.2d 329. 

Minn.—Roadman v. C. E, Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn, 59. 

—Biedrzycki v. A. J. Schrader, 
Inc., 32 A.2d 31, 347 Pa. 369— 
Daugert v. Scranton Contracting 
Co., 26 A.2d 298, 345 Pa. 206. 

■32. U.S.—Duff V. U. S., C.A.Md., 171 
F.2d 846. 

As willful or wanton misconduct 
If the possessor fails under such 

V circumstances to exercise care of 


reasonably prudent man, he is said 
to act with reckless disregard of 
safety of others and his action is 
willful or wanton misconduct.—Duff 
V. U. S., supra. 

33. Md.—Petrol Corp. v. Curtis, 69 
A.2d 329. 

Miinn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn, 69. 

Pa.—Biedrzycki v. A. J. Schrader, 

l nc. , 32 A.2d 31, 347 Pa. 369— 
Daugert v. Scranton Contracting 
Co., 26 A.2d 298, 345 Pa. 206. 

34. Ind.—Standard Oil Co. of In¬ 
diana V, Meissner, 200 N.E. 445, 102 

l nd. App. 562. 

35. Md.—Petrol Corp. v. Curtis 69 
A.2d 329. 

Care required of master to servant 
generally see Master and Servant 
§ 183. 

36. N.T,—Constantino v. Watson 
Contracting Co., 114 N.E. 802, 219 
N.T. 443. 

37. R.I.—Roe v. Narragansett Elec¬ 
tric Co., 166 A. 695, 63 R.I. 342. 

33. Cal.—Lindholm v. Northwestern 
Pac. R. Co., 248 P. 1033, 79 Cal. 
App. 34. 

Au occupant who has contracted to 
purchase the premises 
La.—Smith v. Lucas, App., 159 So. 
429. 


A husband residing* with his wife 
and family in the family residence 
owned by the wife has been held to 
be an “occupant/' who owes no duty 
to a mere licensee except to abstain 
from acts willfully injurious.—Sohn 
V. Katz, 169 A. 838, 112 N.J.Law 106, 
90 A.L.R. 880. 

39. N.T.—Ireland v. Complete Ma¬ 
chinery & Equipment Co., 21 N.T, 
S.2d 430, 174 Misc. 91. 

45 C.J. p 80S note 95. 

Contractor is not liable for mere 
negligence to a licensee.—Gravelle 
V. New Tork, N. H. & H. R. Co., 184 
N.E. 717, 282 Mass. 262—45 C.J. p 
808 note 95 [a]. 

IiOg'g'ing company conducting log¬ 
ging operations on public land under 
contract with the government has 
been held entitled to the benefit of 
the rule of nonliability with respect 
to a mere licensee on such land.— 
Waller v. Smith, 200 P. 95, 116 Wash. 
645. 

40. Mass.—Leuci v. Sterman, 138 
N.E, 399, 244 Mass. 23'6, 28 A.L.R, 
853. 

45 C.J. P SOS note 96. 

41. Mass.—Sughrue v. Booth, 121 N. 
E. 432, 231 Mass. 538. 

46 C.J. P 808 note 99. 
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where the injured person was, at the time of the in¬ 
jury, in a public place, ^2 or on the premises of a 
person other than the person sought to he charged, ^2 
or where the person sought to be charged is a mere 
stranger.^^ As between licensees on the same prem¬ 
ises, each is under a duty to use reasonable care not 
to injure the other in person or in property.^^ 

§ 36. Knowledge or Anticipation of Presence 
of Licensee 

Where the presence of a licensee on the premises is 
known or should be known or anticipated, the owner or 
occupant should exercise reasonable care to avoid injuring 
him, at least by active acts of negligence. 

Where the presence of a licensee on the premises 
is known, the owner or occupant owes the duty to 
exercise reasonable care to avoid injuring him,^^ 
at least by any affirmative or positive acts of neg- 
ligence,^'^ since the duty toward such a licensee is 
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the same as that with respect to an invitee.^s 
has also been held that there is a duty to use ordina¬ 
ry care and diligence to avoid injury, by active acts 
of negligence, to a licensee whose presence should 
reasonably be anticipated or known,as where in 
the exercise of reasonable care his presence should 
be known.so Where, however, the owner or occu¬ 
pant has no knowledge of the presence of the li¬ 
censee, his only duty is not to do any willful or wan¬ 
ton act to injure him.si 

Anticipation of presence. An owner of land or¬ 
dinarily owes no duty to a licensee to anticipate his 
presence on the premises,S2 and it has been held that 
he does not owe to a licensee the duty of making 
any active effort to discover his presence.SS How¬ 
ever, the duty of exercising ordinary care to antici- 
pate the presence of the licensee may arise under 
some circumstances,®^ such as because of the license 
and the customary use of the premises thereunder,®® 


43. Ala.—Birmiiig-ham R., etc., Co. 
V. Cockrum, 60 So. 304, 179 Ala. 
372. 

isr.j.—Guinn v. Delaware, etc., Tel. 
Co., 62 A. 412, 72 N.J.Law 276, 111 
Am.S.R. 668. 3 L.R.A.,N.S., 988. 

43. JST.T.—Constantino v. Watson 
Contracting Co., 114 N.B. 802, 219 
N.T. 443. 

45 C.J. p 808 note 2. 

44. N.T.—Constantino v. Watson 

Contracting Co., supra—Corx)us 

Juris cited in Parnell v. Holland 
Furnace Co., 256 N.Y.S. 323, 326, 
234 App.Div. 567. 

45. N.J.—Coyne v. Pennsylvania R. 
Co., 93 A. 595, 87 N.J.Law 257— 
Duel V. Mansfield Plumbing- Co., $2 
A. 367, 86 N.J.Law 582. 

45 C.J. p 808 note 4. 

46. Ariz.—Corpus Juris cited in 
Western Truck Lines v. Du Vaull, 
112 P.2d 6S9, 591, 57 Ariz. 199. 

Cal.—Colgrove v. Lompoc Model T 
Club, 124 P.2d 128, 51 Cal.App.2d 
IS—^Corpus Juris cited in Oettin- 
ger V. Stewart, 148 P.2d 19, 22, 24 
Cal. 2d 133—Barnett v. La Mesa 
Post No 282, American Legion De¬ 
partment of California, 99 P.2d 
650, 15 Cal.2d 191—Newman v. Pox 
West Coast Theatres, 194 P.2d 706, 
86 Cal.App.2d 428—Demmon v. 
Smith, 136 P.2d 660, '58 Cal.App.2d 
425—Yamauchi v. O’Neill, 102 P. 
2d 3165, 38 Cal.App.2d 703. 

Conn.—Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101—Olderman v. 
Bridgeport-City Trust Co., 4 A.2d 
646, 125 Conn. 177. 

Ga.—Georgia Power Co. v. Deese, 61 
S.E.2d 724, 78 Ga.App. 704—Banks 
V. Watts, 44 S.E.2d 510, 75 Ga.App. 
769—Cook V. Southern Ry. Co., 187 
S.E. 274, 53 Ga.App. 723. 

Md.—Jackson v. Pennsylvania R. 
Co., 3 A.2d 719, 176 Md. 1. 


Mich.—^Wieghmink v. Harrington, 
264 N.W. 845, 274 Mich. 409: 

Minn.—Corpus Juris quoted in Road¬ 
man V. C. E. Johnson Motor Sales, 
297 N.W. 166, 170, 210 Minn. 59. 
Mo.—Gilliland v. Bondurant, 59 S. 
W.2d 679, 332 Mo. 881—Boneau v. 
Swift & Co., App.. 66 S.W.2d 172. 
Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

45 C.J. p 803 note 47. 

Knowledge of danger as an element 
see supra § 35 g. 

47. Conn.—Olderman v. Bridgeport- 
City Trust Co., 4 A.2d 646, 125 
Conn. 177. 

Ga.—Rawlins v. Pickren, 164 S.E. 

223, 45 Ga,App. 261. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W,2d 45, 232 Iowa 1049. 

Mich.—^Wieghmink v. Harrington, 
264 N.W. 845, 274 Mich. 409. 

Mo.—Gilliland v. Bondurant, 59 S.W. 

2d 679, 332 Mo. 881. 

45 C.J. p 803 note 48. 

Activities should he carried on 
■with reasonable care where the pres¬ 
ence of a licensee is or should be 
known.—^Newman v. Pox West Coast 
Theatres, 194 P.2d 706, 86 Cal.App.2d 
428. 

48. Ga.—Cook v. Southern Ry. Co., 
187 S.E. 274, 53 Ga.App. 723—Pet- 
ree v. Davison-Paxon-Stokes Co., 
118 S.E. 1697, 30 Ga.App. 490. 

45 C.J. p 804 note 49. 

Duty to Invitees generally see infra 
5 45. 

49. Cal.— Corpus Juris cited in 
Oettinger v. Stewart, 148 P.2d 19, 
22, 24 Cal.2d 133—Newman v. Fox 
West Coast Theatres, 194 P.2d 706, 
86 Cai.App,2d 428—^Demmon v. 
Smith, 136 P.2d 660, 68 Cal.App.2d 
426—Colgrove v. Lompoc Model T 
Club, 124 P.2d 128, 61 Cal.App.2d 
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18—Yamauchi v. O’Neill, 102 P.2d 
365, 38 Cal.App.2d 703. 

Ga.—Georgia Power Co. v. Deese, 51 
S.E.2d 724, 78 Ga.App. 704—Banks 
V. W"atts, 44 S.E.2d 510, 75 Ga.App. 
769—Rawlins v. Pickren, 164 S.E. 
223, 224,> 45 Ga.App. 261. 

Pa.—^Koerth v. Borough of Turtle 
Creek, 49 A.2d 398, 355 Pa. 121. 

45 C.J. p S04 note 60. 

50. Cal.—Barnett v. La Mesa Post 
No. 282, American Legion Depart¬ 
ment of California, 99 P.2d 650, 15 
Cal.2d 191. 

Mich.—^Wieghmink v. Harrington, 
264 N.W. 845, 274 Mich. 409— 

Schmidt v. Michigan Coal, etc., Co., 
123 N.W. 1122, 1123, 159 Mich. 308. 

Mo.—Gilliland v. Bondurant, 59 S.W. 
2d 679, 332 Mo. 881. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133; 

45 C.J. p 804 note 51, 

51. Mo.—Boneau v. Swift & Co., 
App., 66 S.W.2d 172. 

Duty to refrain frozn willful or wan¬ 
ton injury generally see supra 8 
35 a. 

52. U.S.—Duff V. U. S., C.A.Md., 171 
P.2d 846. 

53. Ind.—Terre Haute, etc.. Tract, 
Co. V. Sanders, 136 N.E. 64, 80 Ind. 
App. 16. 

45 C.J. p 803 note 45. 

54. Conn.—Olderman v. Bridgeport- 
City Trust Co., 4 A.2d 64i6, 125 
Conn. 177. 

45 C.J. p 803 note 44. 

55. U.S.—Northern Pac. R. Co. v. 
Curtz, Wash., 196 F. 367, 116 C.C. 
A. 403. 

Conn.—Olderman v. Bridgeport-City 
Trust Co., 4 A.2d 646, 125 Conn, 
177. 
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and it has been held that since A licensee's |>fesence, 
because of the license, is at all times probable, some 
care must be taken to anticipate such presence, 
and that a property owner is under a duty of keep¬ 
ing a lookout for licensees at the time and place 
where their presence may reasonably be expected.57 

§ 37. Willful or Wanton Injury to Licensee 

An owner or occupant of premises Is liable for in¬ 
juries which he has willfully, wantonly, or intentionally 
caused or inflicted on a licensee. 

Since there is a duty to refrain from willfully or 
wantonly injuring a licensee, as discussed supra § 
35 a, or wantonly and recklessly exposing him to 
danger,58 the owner or person in charge of prop¬ 
erty may be held liable for an injury to a licensee 
which he has caused or inflicted willfully,wan¬ 
tonly,® ® or intentionally,or which is the result of 
such reckless conduct or gross negligence as war¬ 
rants an inference of willfulness or wantonness.®^ 
It is usually regarded as ‘Villfuk' or ^‘wanton” to 
fail to exercise ordinary care to prevent injury to 
a person who is actually known to be, or reason¬ 
ably is expected to be, within the range of a dan¬ 
gerous act being done, or a hidden peril on the 
premises.®3 A statute providing that an owner of 


premises shall be liable to' k licensee only for willful 
or wanton injury refers merely to his liability as 
owner,®^ and does not apply to an independent tort 
of the owner so as to limit liability therefor to will¬ 
ful and wanton negligence.®® 

§ 38. Traps, Pitfalls, and Hidden Perils 

An owner or occupant of premises may be held liable 
for injury to a licensee because of negligence in leaving 
a trap or pitfall on the premises, or because he knowingly 
or willfully let the licensee run into a hidden peril. 

Liability for injury to a licensee may be predi¬ 
cated on negligence in leaving something in the na¬ 
ture of a trap or pitfall at a place where his pres¬ 
ence might have been anticipated, without a warn¬ 
ing thereof, although there was no intention to 
cause any injury,®® as the owner or occupant owes 
a duty to the licensee not to set or maintain traps 
or pitfalls on the premises for him.®^ A *'trap," 
within the meaning of this rule, is a danger which 
a person who does not know the premises could not 
avoid by reasonable care and skill.®® 

Hidden perils. In accordance with the general 
rule discussed supra § 35 a, an owner or person 
in charge of premises ordinarily is not under any 
affirmative duty to give licensees warning of con- 


58. Ga.—^Leach v. Inman, 12 S.E.2d 
103, 63 Ga.App. 790. 

57t Va.—Pettyjohn v. Basham, 100 
S.E. 813, 126 Va. 72, 78. 

45 C.J. p 803 note 46. 

SB, Me.—Kidder v. Sadler, 103 A. 
159, 117 Me. 194. 

59. U.S.—DufC V. U. S., C.A.Md.. 171 
P.2d 846. 

Cal.—Praters v. Keeling, 67 P.2d 
118, 20 Cal.App.2d 490. 

Ga.—Cobb v. First Nat. Bank, 198 S. 
E. Ill, 58 Ga.App. 160—Atlantic 
.Coast Line R. Co. v. Heath, 196 S. 
E. 125, 57 Ga.App. 763. 

Iowa.—McMullen v. M. & M. Hotel 
Co., 290 N.W. 3, 227 Iowa 1061. 
N.T.—Friend v. Brooklyn Trust Co., 
39 N.Y.S.2d 224, 265 App.Div. 1006. 
45 C.J. P 805 note '64. 

60. Cal.—Praters v. Keeling, 67 P.2d 
118, 20 Cal.App.2d 490. 

Ga.—Cobb v. First Nat. Bank, 198 
S.E. Ill, 58 Ga.App. 160—Atlantic 
Coast Line R. Co. v. Heath, 196 S. 
E. 125, 67 Ga.App. 763. 

Iowa.—McMullen v. M. & M. Hotel 
Co., 290 N.W. 3, 227 Iowa 1061. 
Mass.—McNamara v. MacLean, 19 
N.E.2d 544, 302 Mass. 428. 

45 C.J. p 805 note 65. 

61. Cal.—Praters v. Keeling, 67 P. 
2d 118, 20 Cal.App.2d 490. 

45 C.J. p 805 note 66. 

62. Mass.—McNamara v. MacLean, 
19 N.E.2d 544, 302 Mass. 428. 

45 C.J. p 805 note 67. 


Failure to have railing aroimcl 
artificial pool, permitting accumula¬ 
tion of slippery substance on steps 
of pool, and permitting seven-foot 
depth of water therein, has been held 
not willful or wanton negligence, 
warranting recovery for drowning of 
child who entered premises as bare 
licensee.—^Avery v. Morse, 267 N.Y.S. 
210, 149 Misc. 318. 

63. Ga.—Atlantic Coast Line R. Co. 
V. Heath, 196 S.E. 125, 57 Ga.App. 
763. 

Md.—Jackson v. Pennsylvania R. 

Co., 3 A.2d 719, 176 Md. 1. 

45 C.J. p 803 note 47 [a]. 

Knowledge hy landowner of exist¬ 
ence of dangerous condition on land 
is an essential prerequisite to a find¬ 
ing of wanton negligence as ground 
for recovery from landowner by bare 
licensee injured while on land.—Gar¬ 
ner V. Pacific Coast Coal Co., 100 P. 
2d 32, 3 Wash.2d 143. 

64. Ga.—Atlanta & W. P. R. Co. v. 
Wise, 9 S.E.2d 63, 190 Ga. 254. 

65, Ga.—^Atlanta & W. P. R. Co. v. 
Wise, supra. 

66, Iowa.—Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 Iowa 1049. 

La.—Dinet v. Orleans Dredging Co., 
App., 149 So. 126. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

M.Y.—Roth V. Prudential Life Ins. 
Co. of New York, 42 N.Y.S.2d 692, 
266 App.Div. 872. 

Ohio.—Euclid-105th Street Properties 
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Co. V. Beckman, App.. 42 N.E.2d 
789. 

45 C.J. p 805 note 68. 

67. U.S.—Lauchert v. American S. 
S. Co,, D.C.N.Y., 65 F.Supp. 703. 

Ala.—^Alabama Great Southern R. Co. 

I V. Campbell, 26 So.2d 124, 32 Ala. 
App. 348. 

Ga.—Leach v. Inman, 12 S.E.2d 103, 

I 63 Ga.App. 79 0—Cobb v. First Nat. 
Bank, 198 S.E. Ill, 58 Ga.App. 160 
—Hall V. Capps, 182 S.E. 625, 52 
Ga.App. 150. 

La.—Mercer v. Tremont & G. Ry. Co.. 
App., 19 So.2d 270. 

N-Y.—Bugeja V. Butze, 26 N.Y.S.2d 
989, appeal granted 28 N.Y.S.2d 
716, 262 App.Div. 756. 

46 C.J. p 805 note 69, 

Duty as to traps and pitfalls general¬ 
ly see infra § 83. 

68. Ala.—^Alabama Great Southern 
R. Co. V. Campbell, 26 So,2d 124, 32 
Ala.App. 348. 

“Trap" defined generally see the C. 
J.S. definition Trap, also 63 C.J. p 
803 notes 87-91. 

“Kegligeutly unsafe place»' distin¬ 
guished 

In discussing landowner’s duty of 
care towards licensees, it has been 
stated that, “The mere fact that a 
particular danger, resulting from 
lack of care, is not easily discover¬ 
able, ought not to create a liability 
on the ground that there is a trap.” 
—Mofiatt V. Kenny, 54 N.E. 850, 861.. 
174 Mass. 311. 
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cealed perils,although he might, by the exercise 
of reasonable care, have discovered the defect or 
danger which caused the injury^® However, he 
owes a duty not knowingly or willfully to let the li¬ 
censee run into, or expose him to, a hidden danger 
or peril,but should take whatever steps are rea¬ 
sonable, under the circumstances, to protect the li¬ 
censee from such peril,and accordingly should 
give to the licensee a reasonable warning, or in¬ 
formation regarding the dangerous condition, which 
is not open to the licensee’s observation but of 
which the owner or occupant knows or should 
know.'^S In case of failure of this duty, the owner 
or proprietor may be held liable for unusual con¬ 
cealed perils against which the licensee cannot pro¬ 
tect himself,and this liability is predicated, not on 


the existence of the concealed danger, but on the 
failure to give warning of its existence.^S 

The darkness of night concealing a dangerous 
condition which would otherwise be apparent to a 
licensee does not render such condition a hidden 
peril in such sense as to impose on the owner a 
duty to protect a licensee from injury therefroni.76 

§ 39. Children as Licensees 

An owner or occupant of premises ordinarily is un¬ 
der the same duty of care and liability toward infant 
licensees as toward adult licensees. 

As a general rule a property owner or occupant is 
under no higher duty of care and liability toward 
infant licensees than is imposed on him with re¬ 
spect to adult licensees,and ordinarily is under no 


69. Colo.—Watson v. Manitou & 
Pikes Peak Ry. Co., 92 P. 17, 41 
Colo. 13S, 17 L.R.A.,2vr.S., 916. 

Mo.—Emery v. Thompson, 148 S.W. 

2d 479, 347 Mo. 494. 

N.C.—Pafford v. J. A. Jones Const. 

C:o., 9 S.E.2d 408, 217 N.C. 730. 
Tex.—Bustillos v. Southwestern 
Portland Cement Co., Com.App., 
211 S.W. 929. 

Vt.—^Waterlund v. Billings, 23 A.2d 
540, 112 Vt, 256. 

45 C.J. p 801 note 89. 

TTnclergrotLiid drainpipe 

Where landowner maintained an 
underground drainpipe which had 
caused soil to become softened to 
extent that land would not support 
itself in event of excavation, and 
although landowner, knowing that 
deceased, an employee of highway 
contractor, was on premises as li¬ 
censee, negligently failed to warn 
deceased or his employer, and failed 
to instruct agents to discontinue use 
of drainpipe, he was not liable for 
fatal injuries sustained by deceased 
when bank adjoining excavation sud¬ 
denly gave way, since deceased as¬ 
sumed risk incident to his entry up¬ 
on premises, and a man of ordinary 
prudence could not have foreseen 
danger.—Dunn v. Bomberger, 195 S. 
E. 364, 213 N.C. 172. 

70. N.T.—Larmore v. Crown Point 
Iron Co., 4 N.E. 752, 101 N.Y. 591, 
54 Am.R. 718. 

N.C.—Pafford v. J. A, Jones Const, 
Co., 9 S.B.2d 408, 217 N.C. 730. 

71. ' TJ.S.—Lauchert v. American S. 
S. Co., D.C.N.Y,, 65 P.Supp. 703. 

Ariz.—Western Truck Lines v. Du 
Vaull, 112 P.2d 589, 57 Ariz. 199. 
D.C.—Branan v. Wimsatt, 298 P. 
833, 54 App.D.C. 374, 36 A.L.R. 14, 
certiorari denied 44 S.Ct. 639, 265 

U.S. 691, 68 L.Ed. 1196. 

Ga.—Banks v. Watts, 44 S.E.2d 510, 
75 Ga.App. 769—Pries v. Atlanta 
Enterprises, 17 S.E.2d 902, 66 Ga. 
App. 464—Bowers v. Texas Co., 16 
S.E.2d 7166, 66 Ga.App. 874—Pree- 


' man v. Levy, 6 S.E.2d 61, 60 Ga. 
App. 861—Cobb V. First Nat. Bank, 
198 S.E. Ill, 58 Ga.App. 160—Cook 

V. Southern Ry. Co., 187 S.E. 274, 
63 Ga.App. 723—Rawlins v. Pick- 
ren, 164 S.E. 223, 45 Ga.App. 261. 

Iowa,—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Md.—Jackson v. Pennsylvania R. Co., 
3 A,2d 719, 176 Md. 1. 

Mo.—Gilliland v. Bondurant, 69 S. 

W. 2d 679, 687, 332 Mo. 881—Evans 
V. Sears, Roebuck & Co., App., 129 
S.W.2d 53. 

Ohio.—Euclid-lOSth Street Proper¬ 
ties Co. V. Beckman, App., 42 N. 
E.2a 789. 

45 C.J. p 806 note 70. 

Exception to general rule 

Where an owner perraits a part of 
his premises to be used as a public 
passageway and creates a dangerous 
condition in the nature of a snare 
in the immediate proximity of such 
passageway, there is an exception to 
the general rule as to the lack of 
affirmative duty on the owner.—Dan- 
na V. Staten Island Rapid Transit 
Ry. Co., 300 N.Y.S, 437, 252 App.Div. 
776. 

72. U.S.—^Rasmussen v. Palmer, C. 
C.A.N.Y., 134 F.2d 780. 

The test of owner’s liability to li¬ 
censee for injuries from hidden dan¬ 
ger is what likelihood of injury from 
present danger should have been 
foreseen and what steps would have 
been reasonable to take to prevent it, 
which test requires balancing need 
for protection against ease with 
which it may be provided and deter¬ 
mination of what is reasonable in 
light of all factors.—Rasmussen v. 
Palmer, supra. 

73. U.S.—Robey v. Keller, C.C.A.Va., 
114 P.2d 790. 

Ariz.—Western Truck Lines v. Du 
Vaull, 112 P.2d 589; ,57 Ariz, 199. 
Colo.—^Windsor Reservoir & Canal 
Co- v. Smith, 21 P.2d 1116, 92 Colo., 

464. 


Ga.—Rollestone v. Cassirer, 69 S.B. 
442, 3 Ga.App. 161. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

N.H.—Cook V. 177 Granite St., 64 A 
2d 327, 95 N.H. 397—Mitchell v. 
Legarsky, 60 A. 2d 136, 95 N.H. 214 
—Hashim v. Chimiklis, 21 A.2d 
1'66, 91 N.PI. 456. 

N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 581. 

Pa.-^Koerth v. Borough of Turtle 
Creek, 49 A.2d 398, 355 Pa. 121. 

Tex.—Holt V. Fuller Cotton Oil Co., 
CiV.App.. 175 S.W.2d 272. 

45 C.J. p 806 note 71, p 876 note 81, 

74. Wash.—Christensen v. Weyer¬ 
haeuser Timber Co., 133 P.2d 797, 
16 Wash.2d 424. 

75. Miss.—McDonald v. Wilmut Gas 
& Oil Co., 176 So. 395, 180 Miss. 
350. 

N.H,—Locke v. Payne, 124 A. 668, 81 
N.H. 266, 267. 

45 C.J. p 806 note 72. 

76. Mass.—Reardon v. Thompson, 
21 N.E. 369, 149 Mass. 267. 

45 C.J. p 806 note 73. 

77. Ga.—Cook v. Southern Ry, Co.^ 
187 S.B. 274, 53 Ga.App. 723. 

Ky.—Commonwealth v. Henderson's 
Guardian,’ 53 S.W.2d 694, 245 Ky. 
328. 

Md.—Pellicot v. Keene, 28 A.2d 826, 
181 Md. 135, 

Mass.—Flynn v. Cities Service Re¬ 
fining Co., 28 N.E.2d 453, 306 Mass. 
302. 

N.Y.—Zaia v. Lalex Realty Corpora¬ 
tion, 25 N.Y.S.2d 183, 261 App.Div. 
843, affirmed 39 N.E.2d 300, 287 
N.Y. 1689—Donohue v. Erie County 
Sav. Bank, 15 N.Y.S.2d 689, 258 
App.Div. 1, reversed on other 
grounds 32 N.E,2d 777, 285 N.Y, 
24, reargument denied 34 N.E.2d 
904, 285 N.Y. 744. 

45 C.J. p 806 note 74. 

Same footing as adults 

With respect to landowner's liabil¬ 
ity to licensee, and apaxt from at- 
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duty of care or liability as to infant licensees'^S 
except to abstain from inflicting intentional, wan¬ 
ton, or willful injury on them,79 or from wantonly 
and recklessly exposing them to hidden perils,or 
from injuring them by affirmative and active acts 
of negligence.81 The owner or occupant generally 
is under no duty to an infant licensee to make or 
keep the premises in a reasonably safe condition for 
his use.S 2 

An owner or occupant, however, owes the duty of 
exercising ordinary care for the protection of an 
infant licensee after his presence in a dangerous po¬ 
sition is or should be discovered,and the rule of 
constructive knowledge of presence of a licensee 
in a position of peril is particularly applicable to 
children but this duty of care as to the infant 
does not apply where he is accompanied by his par¬ 
ent or by someone to whom his custody has been 
committed by the parent.85 The circumstances may 
be such as to impose on a property owner a higher 


§ 40 

duty with respect to infant licensees who are of 
such tender years that they are unable to appreciate 
and avoid danger.^^ It has even been considered 
that the circumstances may require more care to¬ 
ward an infant licensee than toward an adult in- 
vitee.^'^ 

§ 40. - Use of Premises as- Playground 

Where children are in the habit of using premises as 
a playground and the owner knows cf such use and ac¬ 
quiesces therein, he owes to such children, as licensees, a 
duty to protect them from dangers within his knowledge. 

Where children of tender years are in the habit 
of using premises as a playground and the owner 
knows, or has reason to know, of such use and ac¬ 
quiesces therein for such time as to give to chil¬ 
dren playing thereon the status of licensees, he 
owes to such children a duty of exercising ordinary 
care to protect them against dangers of whose ex¬ 
istence he knows, and is liable for the resulting in- 


tractive nuisance doctrine, infants 
are placed on same footing as adults. 
—Commonwealth v. Henderson’s 
Guardian, 63 S.W.2d 694, 245 Ky. 
328. 

78. N.J.—Harrington v. Greidanus. 
160 A. 652, 10 N.J.Misc. 710. 

N.Y.—Sanders v, Jacob Rand Realty 
Corporation, 272 N.T.S, 745, 241 

App.Div. 408. 

Pa.—Mills v. Lit Bros., 32 A.2d 10, 
347 Pa. 174. 

Tex.—Holt V. Fuller Cotton Oil Co., 
Civ.App., 175 S.W,2d 272, error re- 
fu.sed. 

Death or injury by water 

Generally, proprietor of land is not 
liable for death of children bathing 
in, or skating on, ponds, pools, lakes, 
streams, or other bodies of water 
thereon, nor is he obligated to erect 
barriers or take other measures to 
prevent injuries to them, although 
he knows of their habit of visiting 
such waters.—Murdock v. Pennsyl¬ 
vania R. Co., 27 A.2d 405, 150 Pa. 
Super. 156. 

79. D.C.—Custer v. Atlantic & Pa¬ 
cific Tea Co., Mun.App., 43 A.2d 
716. 

Ga.—Banks v. Watts, 44 S.E.2d 510, 
75 Ga.App. 769. 

La,—Salter v. Zoder, App., 37 So.2d 
464—Buchanan v. Chicago, R. I. & 
P. Ry, Co., 119 So. 703, 9 La.App. 
424. 

N.Y.—Morse v. Buffalo Tank Corpo¬ 
ration, 19 N.E.2d 981, 280 N.Y. 110 
—Zaia V. Lai ex Realty Corpora¬ 
tion, 26 N.Y.S.2d 183, 261 App.Div. 
843, affirmed 39 N.E.2d 300, 287 N. 
Y. 689—Sanders v. Jacob Rand 
Realty Corporation, 272 N.Y.S. 745, 
241 App.Div. 408—Ireland v. Com¬ 
plete Machinery & Equipment Co., 
21 N.Y.S.2d 430, 174 Misc. 91— 


Avery v. Morse. 267 N.Y.S. 210, 149 
Misc. 318. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324. 

Okl.—Dennis v. Spillers, 185 P.2d 
465, 199 Okl. 311. 

Or.—Carr v. Oregon-Washington R. 
& Nav. Co., 261 P. S99, 123 Or. 259, 
60 A.L.R. 1434. 

Pa.—^Pietros v. Hecla Coal & Coke 
Co., 180 A. 119, 118 Pa.Super. 453. 
Tex.—Holt V, Fuller Cotton Oil Co., 
Civ.App., 176 S.W.2d 272, error re¬ 
fused—Taylor v. Fort Worth Poul¬ 
try & Egg Co., Civ.App., 112 S.W. 
2d 292, error dismissed. 

80. Ga.—Banks v. Watts, 44 S.E.2d 
510, 75 Ga.App. 769. 

81. N.Y.—Morse v. Buffalo Tank 
Corporation, 19 N.E.2d 981, 280 N. 
Y. 110—Zaia v. Lalex Realty Cor¬ 
poration, 26 N.Y.S.2d 183, 261 App. 
Div. 843, affirmed 39 N.E.2d 300, 
287 N.Y. '689—Silverberg v. 
Schweig, 23 N.Y.S.2d 599, 260 App. 
Div. 658, reversed on other grounds 
42 N.E.2d 493, 288 N.Y. 217, rear¬ 
gument denied 45 N.B.2d 174, 289 
N.Y. 673, motion denied 45 N.E.2d 
179, 289 N.Y. 679—Ireland v. Com¬ 
plete Machinery & Equipment Co., 
21 N.Y.S.2d 430, 174 Misc. 91— 
Gallagher v. Fordham & Loring 
Corporation, 13 N.Y.S.2d 322. 

82. Conn.—Wolfe v. Rehbein, 193 A. 
608, 123 Conn. 110. 

Ill.—Rokicki V. Polish Nat. Alliance 
of U. S. of North America, 41 N. 
E.2d 300, 314 Ill.App. 380. 

Mich.—Peck v. Adomatis, 239 N.W. 
278, 256 Mich. 207. 

Minn.—Mosher v. Anton G. Hanson 
Co., 268 N.W. 158, 193 Minn. 115. 
N.Y.—Rosado v. Perch Realty Cor¬ 
poration, 267 N.Y.S. 661, 239 App. 
Div. 373. 


Ohio.—Patton v. Standard Oil Co., 
App., 67 N.E.2d 71. 

Okl.—Kroger Grocery & Baking Co. 

V. Roark, 43 P.2d 710. 171 Okl. 595 
Improvements 

Owner has right to place on his 
premises such improvements as are 
necessary to carry on legitimate 
business, and he need not make them 
safe for use of children, coming 
thereon without invitation, express 
or implied, or allurements.—Kroger 
Grocery & Baking Co. v. Roark, su- 
pra. 

83. Ga.—Banks v. Watts, 44 S.E.2d 
510, 75 Ga.App. 769—Atlantic Ice 
& Coal Co. V. Harris, 165 S.E. 134, 
45 Ga.App. 419. 

Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 5 5 Idaho 
643. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324. 

Tex.—Taylor v. Ft. Worth Poultry 
& Egg Co., Civ.App., 112 S.W.2d 
292. 

84. Ind.—Holstine v. Director Gen¬ 
eral of Railroad, 134 N.E. 303, 77 
Ind.App. '582. 

45 C.J. p 807 note 77. 

85. Tex.—Taylor v. Fort Worth 
Poultry & Egg Co., Civ.App., 112 S. 

W. 2d 292, error dismissed. 

88. Ga.—Cook V. Southern Ry. Co.^ 
187 S.E. 274, 53 Ga.App. 723. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

45 C.J. p 806 note 75. 

Immaturity of person injured as 
bearing on exercise of due care 
see supra S 12. 

87. Ga,—Petree v. Davison-Paxon- 
Stokes Co., 118 S.E, 697. 30 Ga. 
App. 490- 

45 C.J. p 807 note 76, 


505, 



NEGLWENCE 


§ 40 


65 c.j.a 


juries if he fails to do so.^S He must take all rea¬ 
sonable measures and precautions, depending on the 
circumstances of the particular case,^^ to avoid in¬ 
jury to such children,^and accordingly must use 
ordinary care to make and keep the premises in a 
reasonably safe condition for the use of such in¬ 
fant licensees.^! This duty, however, does not ex¬ 
tend to supervising the children’s play so as to pre¬ 
vent injury to them,^^ to arranging or maintaining 
the property so that its use as a playground will in¬ 
volve no danger of injury, 93 or to safeguarding ev¬ 
erything which may cause injury to them.94 It has 
been held that the owner’s liability for injuries to 
children playing on the premises is limited to ac¬ 
cidents arising from latent dangers^s and does not 
extend to injuries caused by the injured child’s own 


immature recklessness,93 such as by falling or 
jumping from stationary objects or structures.97 

Sufficiency of use as playground. It is necessary 
to the application of the playground rule that the 
enjoyment by the children of the use of the premis¬ 
es as a playground must be sufficiently frequent and 
continuous to warrant regarding the premises as a 
playground.98 In order to bring private property 
or premises within the playground rule, the use 
thereof by children must not be merely occasional 
or intermittent ;99 but the use, depending on the 
circumstances of the particular case,l must be such 
as to cause the property or premises to be gener¬ 
ally known in the immediate vicinity as a place of 
recreation.2 Its occupancy should be of such fre¬ 
quency as to impress it v/ith the obligation of or¬ 


es. Colo.—^Windsor Beservoir & Ca¬ 
nal Co. V. Smith. 21 P.2d 1116, 92 
Colo. 464. 

Ga.—Bowers v. Texas Co., 1'6 S.E.2d 
765, 65 Ga.App. 874. 

Til.—Cicero State Bank v. Dolese & 
Shepard Co., 18 N.B.2d 574, 298 
Ill-App. 290. 

Pa.—Altenbach v. Lehigh Valley R. 
Co., 37 A.2d 429, 349 Pa. 272— 
Rahe v. Fidelity-Philadelphia 
Trust Co., 178 A. 467, 318 Pa. 376 
—Riebel v. Land Title Bank & 
Trust Co., 17 A.2d 742, 143 Pa. 
Super. 136—Rapczynski v. W. T. 
Cowan, Inc., 10 A.2d 810, 138 Pa. 
Super. 392—Weimer v, Westmore¬ 
land Water Co., 193 A. 665, 127 Pa. 
Super. 201—Martinez v. Pinkasie- 
wicz, 180 A. 153, 118 Pa.Super. 200. 
W.Va.—Corpus Juris quoted in 
Adams v. Virginian Gasoline & Oil 
Co., 156 S.B. 63, 65. 109 W.Va. 631 
—Wellman v. Fordson Coal Co., 
143 S.E. 160, 105 W.Va. 463. 

45 C.J. p 807 note 78. 

Statement of rule 

An occupier of land, on which 
children have played daily for j’-ears 
without such occupier’s objective 
disapproval, may not disregard like¬ 
lihood of children’s presence in con¬ 
duct of occupier’s operations on land 
or in maintenance of hazardous ma¬ 
chines or artificial conditions there¬ 
on, but must exercise ordinary care 
for children’s safety and must not 
create or fail to obviate risks rea¬ 
sonably tending to cause injuries to 
them.—Altenbach v. Lehigh Valley 
R. Co., 37 A.2d 429, 349 Pa. 272. 
Nature of duty 

Nature of occupier’s duty to chil¬ 
dren it knows uses its premises as 
playground is that of ordinary care 
and occupier cannot create or fail 
to obviate risks reasonably tending 
to cause injury.—Hogan v. Etna Con¬ 
crete Block Co., 188 A. 763, 325 Pa. 
49. 

89- U.S.—Olson v. Ottertail Power 
Co., C.C.A.N.D., 65 P.2d 893. 


Warning- held insufficient 

Chains attached to open entrances 
of filtration plant and with signs 
thereon stating "No Admittance” 
were ineffective as warnings so to 
absolve plant from liability for death 
of child under playground doctrine 
if, by general custom, they were 
disregarded.—^V^eimer v. Westmore¬ 
land Water Co., 193 A. 665, 127 Pa. 
Super. 201. 

90. U.S.—Olson V. Ottertail Power 
Co„ C.C.A.N.D., 65 F.2d 893. 

Pa.—Patterson v. Palley Mfg. Co., '61 
A.2d 861, 360 Pa. 259. 

91. Ill.—^Wolczek V. Public Service 
Co. of Northern Illinois, 174 N.E. 
577, 342 Ill. 482—Cicero State Bank 
V. Dolese & Shepard Co., IS N.E.2d 
574, 298 Ill.App. 290. 

Pa.—Krepcho v. City of Erie, 21 A. 
2d 461, 145 Pa.Super. 417—Riebel 
V. Land Title Bank & Trust Co., 17 
A.2d 742, 143 Pa.Super. 136. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Conditioa of fence 

Corporation permitting boy to play 
in its yard owed duty to keep fence 
therein in such condition as to pre¬ 
vent him from falling into next 
yard and was negligent in failing 
to do so.—O’Connor v. Kulerban 
Holding Corporation, 274 N.Y.S. 802, 
152 Misc. 864, affirmed 268 N.Y.S. 
872, 240 App.Div. 957, affirmed 193 
N.E. 271. 265 N.Y. 461. 

92. D.C.—Branan v. Wimsatt, 298 
F. 833, 54 App.D.C. 374, 380, 36 A. 
L.R. 14, certiorari denied 44 S.Ct. 
639, 265 U.S. 591, 68 L.Ed. 1195. 

45 C.J. P 807 note 79. 

93. D.C.—Branan v. Wimsatt, su¬ 
pra. 

N.Y.—Carbon v. Mackchil Realty 
Corp., 71 N.E.2d 447, 296 N.Y. 154. 
45 C.J. p 807 note 80. 

94. Cal.—Polk v. Laurel Hill Ceme¬ 
tery Ass'n, 174 P. 414, 37 Cal.App. 
624. 


Mo.—Lentz v. Schuerman Bldg. & 
Realty Co., 220 S.W.2d 58. 

N.Y.—Simmons v. Poughkeepsie Sav. 
Bank, 7 N.Y.S.2d 993, 255 App.Div. 
887, affirmed 25 N.E.2d 977, 282 N. 
Y. 626. 

Ohio.—Kucia v. National Tube Co.,. 

155 N.E. 171, 23 Ohio App. 453. 

95. Pa.—McHugh v. Reading Co., 
30 A.2d 122, 346 Pa. 26iS, 145 A.L, 
R. 319. 

9S. Pa.—Krystopowicz v. Reading 
Co., 40 Pa.Dist. & Co. 304. 

97. Pa.—McHugh v. Reading Co., 30 
A.2d 122, 346 Pa. 266, 145 A.L.R. 
319. 

98. Pa.—Prokop v. Becker, 29 A.2(J 
23, 345 Pa. 607—Rahe v. Fidelity- 
Philadelphia Trust Co., 178 A. 467, 
318 Pa. 376. 

Tire escape has been held not 
"playground” such as would make 
owner of premises liable for inju¬ 
ries boy sustained when weights bal¬ 
ancing drop ladder of fire escape 
fell on his foot, where owner took 
reasonable steps to keep children 
from playing thereon.—De Carlo v. 
Margolis, 182 A. 381, 320 Pa. 500. 

99. Pa.—Prokop v. Becker, 29 A.2d' 
23, 345 Pa. 607—Dalton v. Phila¬ 
delphia, etc., R. Co., 131 A. 724, 285 
Pa. 209—Riebel v. Land Title Bank 
& Trust Co., 17 A.2d 742, 143 Pa. 
Super. 136. 

Tex.—^Plolt V. Fuller Cotton Oil Co., 
Civ.App^., 175 S.W.2d 272, error re¬ 
fused. 

1. Pa.—Murdock v. Pennsylvania R. 
Co., 27 A.2d 405, 150 Pa.Super. 156 
—Krepcho v. City of Erie, 21 A.2(i 
461, 145 Pa.Super. 417, 

2. Pa.—Gourley v. City of Pitts¬ 
burgh, 44 A.2d 270, 353 Pa, 112— 
Pieckowicz v. Oliver Iron & Steel 
Co., 40 A.2d 4lG, 351 Pa. 209—Irwin 
Savings & Trust Co. v. Pennsyl¬ 
vania R. Co., 37 A.2d 432, 349 Pa. 
278—Prokop v. Becker, 29 A.2d 23, 
345 Pa. 607—Murdock v. Pennsyl- 
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dinary care on the part of the owner,3 and, where 
the owner knows, or by the exercise of reasonable 
care should know, that children are in the habit of 
resorting to the place involved for amusement and 
play, he is liable for injuries caused to an infant 
licensee by reason of the owner’s recklessly ex¬ 
posing him to a dangerous and deceptive situation 
amounting to a hidden peril,^ whether or not the 
instrumentality, operation, or situation is an at¬ 
tractive nuisance.5 The playground rule does not 
apply to a child whose activities extend beyond the 
scope of the license^ or where the fact of the play¬ 
ing on the premises is unknown to the ownerj 

§ 41. Attractive Nuisances 

The attractive nuisance doctrine, when recognized 
with respect to infant trespassers, also usually applies 
as to infant licensees. 


The attractive nuisance doctrine when recognized 
with respect to infant trespassers, as discussed su¬ 
pra §§ 29(1)-29(15), also necessarily applies with 
respect to infant licensees.^ The rules discussed 
supra §§ 29(1)-29(15) apply as to infant licensees 
with respect to the dangerous character or condi¬ 
tion of the property or appliance,^ the owner^s an¬ 
ticipation that the children would not fully appreci¬ 
ate such danger, ^0 the attractiveness of the appli¬ 
ance or condition to children,the children to 
whom the doctrine is applicable,12 and the proxi¬ 
mate cause of the injury.13 The rule limiting the 
doctrine, as applied to infant trespassers, to cases 
where the dangerous machinery, appliance, or con¬ 
dition is visible from outside the premises, and thus 
serves to entice children to enter the premises, does 
not apply where children are in the habit of en- 


vania R. Co., 27 A.2d 405, 150 Pa. 
Super. 156—Krepcho v. City of 
Erie, 21 A.2<a 461, 145 Pa.Super. 
417 —Riebel v. Land Title Bank & 
Trust Co., 17 A.2d 742. 143 Pa.Su¬ 
per. 136. 

Baanufacturer cannot disreg'ard 
likeliliood of presence of cMldren in 
conduct of its operations, or in main¬ 
tenance of hazardous machines or 
artificial conditions, where children 

for years have played daily on man¬ 
ufacturer’s grrounds without its ob¬ 
jective disapproval.—Hogan v. Etna 
Concrete Block Co., 188 A. 7'63, 325 
Pa. 49. 

3. Pa.—Gourley v. City of Pitts¬ 

burgh, 44 A.2d 270, 353 Pa. 112— 
Pieckowicz v. Oliver Iron & Steel 
Co., 40 A.2d 416, 351 Pa. 209—Mur¬ 
dock V. Pennsylvania R. Co., 27 A. 
2d 405, 150 Pa.Super. 156. 

4. Ga.—Clinton v. Gunn - Willis 

Lumber Co., 49 S.B.2d 143, 77 Ga. 
App. 643. 

5. Ga.—Clinton v, Gunn - Willis 

Lumber Co., supra. 

Pa.—Prokop v. Becker, 29 A.2d 23, 
345 Pa. 607. 

Playground rule and attractive nui¬ 
sance doctrine compared 
Although liability under the play¬ 
ground rule does not depend on the 
existence of an attractive nuisance 
on the premises, the conduct re¬ 
quired by the owner of the realty in 
the fulfillment of his duty to tres¬ 
passing- children involves no greater 
amount of caution under the play¬ 
ground rule than under the attractive 
nuisance doctrine.—Prokop v. Beck¬ 
er, supra. 

d. ISr.Y. —Meyer v. Pleshkopf, 295 N. 
T.S. 341, 251 App.Div. 166, reargu¬ 
ment denied 297 N.T.S. 145, 251 
App.Div. 802, affirmed 13 N-E.2d 
777, 277 N.Y. 676. 

Playground rule held not applicable 
City which, permitted use of road¬ 


way in city dump to individuals for’ 
purpose of depositing refuse was not 
liable for death of fourteen-year old 
boy who entered into excavation 50 
feet away from roadway and was 
buried by a pile of frozen ashes or 
cinders which collapsed, since city 
breached no duty toward the boy, 
and the playground rule did not ap¬ 
ply.—Dumanski v. City of Erie, 34 
A.2d 508, 348 Pa. 505. 

7. La.—Marquette v. Cangelosi, 

App., 148 So. 88. 

8. Cal.—^Demmer v. City of Eureka, 
178 P.2d 472, 78 Cal.App.2d 708. 

Del.—^Weinberg v. Hartman, Super., 
65 A.2d 805. 

N.C.—Starling v. Selma Cotton Mills, 
84 S.E. 388, 168 N.C. 229, L.R.A. 
1915D 850. 

Okl.—Ramage Mining Co. v. Thomas, 
44 P.2d 19, 172 Okl. 24. 

Attractive nuisance doctrine not rec¬ 
ognized as to infant licensee 
IT.Y.—Morse v. Buffalo Tank Corpo¬ 
ration, 19 H.E.2d 981, 280 N.Y. 110 
—Avery v. Morse, 267 N.Y.S. 210, 
149 Misc. 318. 

8. Mo.—Lentz v. Schuerman Bldg. & 
Realty Co.. 220 S.W.2d 58. 

Pa.—Bartleson v. Glen Alden Coal 
Co., 64 A.2d 846, 361 Pa. 619. 
Position as to ground 

In order to render a landowner lia¬ 
ble for damages resulting from main¬ 
tenance of an attractive nuisance, 
the dangerous condition need not be 
on the ground or within reach of a 
minor. — ^Bartleson v. Glen Alden 
Coal Co., supra. 

Pire 

Where defendant, who was build¬ 
ing residences in thickly populated 
area in city, built fire to burn waste 
material on unfenced portion of his 
lot and defendant knew small chil¬ 
dren had habit of playing on his lot, 
but defendant left fire burning after 
leaving premises, and plaintiif's 
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three-year old son came on premises, 
and received fatal burns, defendant 
owed no duty to guard plaintiff’s son, 
who was at most a licensee, from 
fire, and was not liable on grounds 
of nuisance.—Lentz v. Schuerman 
Bldg. & Realty Co.. Mo., 220 S.W.2d 
58. 

10 . Pa.—Bartleson v. Glen Alden 
Coal Co., 64 A.2d 846, 361 Pa. 519. 

11. Del.—^Weinberg v. Hartman, Su¬ 
per., 65 A.2d 805. 

Pa.—Bonezek v. City of Philadelphia, 
13 A.2d 414, 338 Pa. 484. 

Where a child was drowned In a 
sewer while passing across private 
property to visit the owner thereof, 

I when the bank of the sewer under 
the path she was traveling caved into 
the sewer, it was held that the mu¬ 
nicipality was not liable under the 
attractive nuisance doctrine, even if 
children sometimes played on the 
sewer banks, since decedent was not 
attracted by the sewer; and in such 
case the child was no more than a li¬ 
censee as to the municipality with 
respect to its duty to protect danger¬ 
ous premises.—Brose v. Dubuque, 
187 N.W. 857, 193 Iowa 7163. 

12 . Ky.—^Dennis Adm’r v. Kentucky 
& West Virginia Power Co., 79 S. 
W.2d 377, 268 Ky. 106. 

Doctrine held not applicable nor¬ 
mal sixteen-year old boy 
Ky.—Dennis Adm'r v. Kentucky & 
West Virginia Power Co., supra. 

13 . Ga.—Haley Motor Co. v. Boyn¬ 
ton, 150 S.E. 862, 40 Ga.App. 676. 

Self operation of elevator 

Employee's child, as licensee, ac¬ 
customed to ride elevator when op¬ 
erated by employees, could not recov¬ 
er against owner for injuries in at¬ 
tempting to operate elevator himself 
because of negligence in permitting 
unguarded attractive instrumental¬ 
ity.—Haley Motor Co. v. Boynton, 
supra. 
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tering upon and playing upon the premises and this 
custom is permitted or acquiesced in by the owner.^^ 
In such case the attractive nuisance doctrine ap¬ 
plies to machinery, appliances, and conditions which, 
although not discoverable from outside the premis¬ 
es, are of a character to attract children who are 
on the premises.So also, the rule that the thing 
complained of as an attractive nuisance must ac¬ 
tually have attracted the injured child onto the 
premises does not apply in the case of a child who 
was dn the habit of using the premises as a play¬ 
ground, and thus occupied the status of a licensee.^^ 

Under the attractive nuisance doctrine, where it 
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is applicable, the owner of the property is under a 
duty tp take such precautions and provide such 
safeguards as are reasonably adequate to prevent in¬ 
juries to infant licensees,^'^ and is liable for injuries 
sustained by a child through the lack of such safe¬ 
guards.^^ 

§ 42. Injuries to Property of Licensees 

The rule of nonliability for injuries to a licensee ap. 
plies to injuries to his property. 

The rule of nonliability for injuries to licensees 
applies to injuries to the property of licensees.!^ 


C. IlSTYITEES 


§ 43(1). Who Are Invitees 

An 'invitee” is defined as a person who goes on the 
premises of another in answer to the express or Implied 
Invitation of the owner or occupant on the business of the 
owner or occupant or for their mutual advantage. 

Broadly stated, an invitee is a person who enters 
on the premises of another in answer to an express 
or implied invitation.20 The term ‘‘invitee*' is more 


fully defined as a person who goes on the premises 
of another in answer to the express or implied in¬ 
vitation of the owner or occupant on the business 
of the owner or occupant or for their mutual ad- 
vantage,2i and the similar term “business visitor’* 
is defined as a person who is invited or permitted 
to enter or remain on land in the possession of an¬ 
other for a purpose directly or indirectly connected 


14. Ark.—Central Coal, etc., Co. v. 
Porter, 280 S.W. 12, 170 Ark. 498. 

Ill.—Ramsey v. Tuthill Bldg-. Mate¬ 
rial Co., 129 N.E. 127, 295 Ill. 395, 
36 A.L.R. 23—Plotkin v. Winkler, 
55 N.E 2d 545, 323 Ill.App. 181— 
Dabrowski v. Illinois Cent. R. Co., 
24 N.E.2d 382, 303 Ill.App. 31— 
Cicero State Bank v. Dolese & 
Shepard Co., IS N.E.2d 574, 298 
IlLApp. 290. 

15. Ill.—^Zazkowski v. Choyce, 69 N. 
K2d 324, 324 Ill.App. 582. 

45 C.J. p 807 note 87. 

16. Ill.—Ogrlesby v. Metropolitan 
West Side El. R. Co., 219 Ill.App. 
321. 

17. U.S.—Olson V. Ottertail Power 
Co., C.C.A.N.D., 65 F.2d 893. 

Ark.—^Nashville Lumber Co. v. Bus- 
bee, 139 S.W. 301, 100 Ark. 76, 38 
L.R.A.,N.S., 754. 

Ill.—Ramsey v. Tuthill Bldg-. Mate¬ 
rial Co., 129 N.E. 127, 296 Ill. 395, 
36 A.L.R. 23—Zazkowski v. Choyce, 
59 N.E.2d 324, 324 Ill.App. 682. 
Ey.—Cumberland River Oil Co, v. 
Dicken, 131 S.W.2d 927. 279 Ky. 
700. 

Pa.—Bartleson v. Glen Alden Coal 
Co., 64 A.2d 846, 361 Pa. 619— 
Krepcho v. City of Erie, 21 A.2d 
461, 145 Pa.Super. 417. 
Beasonableness of precautions tak¬ 
en to prevent injury to children, at¬ 
tracted to premises on which dang-er- 
ous condition has been created, de¬ 
pends on circumstances of case.— 
Olson V. Ottertail Power Co,, C.C.A. 
N.D., 65 F.2d 893, 

Where children are wont to g-o on 


premises to play or for other pur¬ 
poses, and owner thereon maintains 
attractive appliances, or artificial 
conditions which create a dang-er, 
and does not express his disapproval 
of their presence, he is legrally bound 
to use ordinary care.—^Plog-an v. Etna 
Concrete Block Co., 188 A. 763, 325 
Pa. 49—^VT'eimer v. Westmoreland 
Water Co., 193 A. 665, 127 Pa.Super. 
201 . 

IS. Ill.—Ramsey v. Tuthill Bldff. 
Material Co„ 129 N.E. 127, 295 

Ill. 395, 36 A.L.R. 23. 

Minn.—Gunderson v. Northwestern 
El. Co., 49 N.W. 694, 47 Minn. 1'61. 

19. Utah.—Bird v. Clover Leaf-Har- 
ris Dairy, 125 P.2d 797, 102 Utah 
330. 

45 C.J. p 808 note 6. 

Injury to automobile 

One who parked automobile under 
canopy of dairy's creamery in front 
of door leading- to g-aragre used by 
dairy to store Its delivery trucks, 
thereby shutting off dairy’s use of 
garage when there was other ample 
parking space furnished by dairy, 
was required to take the premises 
as he found them and was not en¬ 
titled to recover damages to auto¬ 
mobile resulting from collapse of the 
canopy and part of a wall of a build¬ 
ing in dairy’s plant.—Bird v. Clover 
Leaf-Harris Dairy, supra. 

20. Conn.—Guilford v. Tale Uni¬ 
versity, 23 A.2d 917, 128 Conn. 449. I 

La.—Mercer v. Tremont & G. Ry. Co., 1 
App., 19 So.2d 270. j 

Neb.—Malolepszy v. Central Market, i 
9 N.W.2d 474, 143 Neb. 366—Haley | 
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V. Deer, 282 N.W. 389, 135 Neb. 
459. 

N.Y.—Meyer v. Manzer, 39 N.Y.S.2d 
5, 179 Misc. 355. 

Ohio.—Englehardt v. Philipps, 23 N. 
E.2d 829, 136 Ohio St. 73. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Williams, 66 P.2d 815, 176 
Okl. 465. 

Or.—Hise v. City of North Bend, 6 P. 
2d 30, 138 Or. 150. 

Utah.—Skerl v. Willow Creelc Coal 
Co., 69 P.2d 502, 92 Utah 474. 

Wash.—Holm v. Investment c& Se¬ 
curities Co., 79 P.2d 70S, 195 Wash. 
52. 

Distinction between ‘'trespasser" and 
"invitee" see supra § 23. 

"License" distinguished from "invi¬ 
tation” see supra § 32. 

Licensee by invitation see supra § 32. 

21. U.S.—Robey v. Keller, C.C.AVa., 

114 F.2d 790—Black Star Coal Co. 
V. Steele, C.C.A.Ky., 99 P.2d 601. 

Cal.—Sheridan v. Ravn, App., 204 
P.2d 644—Colombo v. Axelrad, 114 
P.2d 425, 45 Cal.App.2d 439. 

Iowa.—^Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049—Rode- 
fer V. Turner, 6 N.W.2d 17. 232 
Iowa 691. 

Mo.—Connole v. Floyd Plant Food 
Co., App., 96 S.W.2d 655. 

N.J.—Lordi v. Spiotta, 45 A.2d 491, 
133 N.J.Law 581. 

Ohio.—Jacques v. Dayton Power & 
Light Co., 74 N.E.2d 211, 80 Ohio 
App. 268, rehearing denied 74 N.E. 
2d 650. 

Benefit to owner or occupant as ele¬ 
ment of implied invitation see in¬ 
fra § 43 (3). 
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with business dealings between them .22 Whether: a 
person entering the premises of another is an in¬ 
vitee depends on the purpose or the nature of busi¬ 
ness which brings him on the premises.^s 

An invitation to enter upon or use the property 
of another may be either express or implied,and 
before a person entering premises of another can 
have the status of an invitee it must appear that he 
entered the premises at the express or implied in¬ 
vitation of the owner or occupant thereof,25 and the 
rights of the invitee and the duties of the inviter 
are the same in either case.26 


§ 43(2). - Express Invitation Generally 

An express Invitation Is one which Is expressly ex¬ 
tended. 

An express invitation is one which is expressly 
extended,27 as when the owner in terms invites an¬ 
other to come upon his premises, or to make use of 
them, or to use something thereon.^s Even an ex¬ 
press invitation to visit the premises has been held 
not to give one the legal status of an invitee where 
the visit was entirely in his own interests and the 
inviter had no interest therein ;29 but it has also 
been held that one who receives an express invita- 


22 . U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
F.2d 845—Robey v. Keller, C.C.A. 
Va., 114 F.2d 790. 

—Oettinger v. Stewart, 148 P.2d 
19, 24 Cal.2d 133. 156 A.L.R. 1221. 
Kan.—Bessette v. Ernsting, 127 P.2d 
438, 155 Kan. 540—Kurre v, Gra¬ 
ham Ship By Truck Co., 15 P.2d 
463, 136 Kan. 356. 

Utah.—In re Wimmer’s Estate, 182 
P.2d 119. 

Vt.—Manley v. Haus, 32 A.2d 668, 
113 Vt. 217—Wool V. Lamer, 26 A. 
2d 89, 112 Vt. 431, followed in 26 
A.2d 93, 112 Vt. 437. 

Similar definitioji 

A business visitor is one who 
comes upon the land at the instance 
of the occupant for purposes directly 
or indirectly connected with any pur¬ 
pose, business or otherwise, for 
which the possessor uses the land — 
Haefeli v. Woodrich Engineering Co., 
175 N.E. 123, 255 N.T. 442—Petluck v. 
McGolrick Realty Co., 268 N.T.S. 782, 
240 App.Div. 61. 

Business connected with possessor’s 
business 

The class of persons qualifying as 
business visitors is not limited to 
those coming upon land for purpose 
directly or indirectly connected with 
business conducted thereon by pos¬ 
sessor, but includes those coming 
upon land for purpose connected with 
their own business which itself is di¬ 
rectly or indirectly connected with 
a purpose for which possessor uses 
the land.—Straight v. B. F. Goodrich 
Co., 47 A.2d 605, 354 Pa. 391. 

23. Cal.—Young v. Bates Valve Bag 
Corporation, 125 P.2d 840, 52 Cal. 
App.2d 86. 

Mo.—Stevenson v. Kansas City 
Southern Ry. Co., 159 S.W.2d 260, 
348 Mo. 1216. 

liiceusoe going on premises for 
owner’s purpose on invitation be¬ 
comes “invitee.” 

Ark.—Armour & Co. v. Rose, 36 S.W. 

2d 70, 183 Ark. 413. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—Stevenson v. 
Kansas City Southern Ry. Co., 159 
S.W.2d 260, 348 Mo. 1216—Kennedy 


f V. Phillips, 6 S.W.2d S3, 319 Mo. 
573. 

24. U.S.—Henry H. Cross Co. v. 
Simmons, C.C.A.Ark., 96 F.2d 482— 
Henry W. Cross Co. v. Burns, C.C. 
A.Ark.. 81 F.2d 856. 

Cal.—Oettinger v. Stewart, 148 P.2d 
19, 24 Cal.2d 133. 156 A.L.R. 1221— 
Strong V. Chronicle Pub. Co., 93 
P.2d 649, 134 Cal.App.2d 335— 

Lambert v. Western Pac. R. Co., 26 
P.2d 824. 135 Cal.App. 81. 

Ky.—Shoffner v. Pilkerton, 166 S.W. 

2d 870, 292 Ky. 407. 

La.—Corpus Juris cited in Mills v. 
Heldingsfleld, App., 192 So. 786, 
789. 

Me.—Shaw v. Piel, 27 A.2d 137, 139 
Me. 57. 

Mass.—Brosnan v. Koufman, 2 N.E. 
2d 441, 294 Mass. 495, 104 A.L.R. 
1177. 

Okl.—Clinkscales v. Mundkoski, 79 
P.2d 562, 183 Okl. 12. 

Or.—Corpus Juris cited in Hise v. 
City of North Bend, 6 P.2d 30, 34, 
138 Or. 150. 

Tenn.—Corpus Juris cited in Hatcher 
V. Cantrell, 65 S.W.2d 247, 249, 16 
Tenn.App. 544, 

Utah.—Hayward v. Downing, 189 P. 
2d 442—Skerl v. Willow Creek Coal 
Co., 69 P.2d 502. 92 Utah 474. 
Vt—Manley v. Haus, 32 A.2d 66S, 
113 Vt 217. 

45 C.J. p 808 note 6. 

“Invitation” distinguished from “per¬ 
mission” 

An invitation to use premises dif¬ 
fers from permission only in that an 
invitation is conduct which justi¬ 
fies others in believing that the pos¬ 
sessor desires invitees to enter, 
whereas permission is conduct justi¬ 
fying others in believing that pos¬ 
sessor is willing that they enter if 
they desire to do so.—Krepcho v. 
City of Erie, 21 A.2d 461, 145 Pa. 
Super. 417. 

25. Ala.—Cobb v. Lowe Mfg. Co., 
150 So. 687. 227 Ala. 456. 

Cal.—Young v. Bates Valve Bag Cor¬ 
poration, 125 P.2d 840, 52 Cal.App. 
2d 86—Praters v. Keeling, 67 P. 
2d 118, 20 Cal.App.2d 490—Aguilar 
V. Riverdale Co-op. Creamery 
Ass’n, 285 P. 889, 104 Cal.App, 263. 
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La.—Perbos v. Barr el li, ApP-, 159 So, 
631. followed in 159 So. 633. 

Mich.—Polston v. S. S. Kresge Co., 37 
N.W.2d 638, 324 Mich. 575. 

Onlooker 

One who paused on sidewalk in 
front of shooting gallery to watch 
shooting was held not an invitee of 
the owner of the gallery since he 
was not on the sidewalk by invita¬ 
tion but in the exercise of his right 
as a traveler.—Silverman v. Usen, 
147 A. 421, 128 Me. 349. 

Invitation to parent of minor child 
Invitation to parent in nine-year 
old son’s presence to take family and 
go bathing in pond on defendants’ 
premises was held not invitation to 
son making him invitee, with respect 
to bathing in pond without parent.— 
McCall V. McCallie, 171 S.E, 843, 48 
Ga.App. 99. 

26. U.S.—Henry H. Cross Co. v. 
Simmons, C.C.A.Ark., 96 P.2d 482 
—Henry W. Cross Co. v. Burns, 
C.C.A.Ark., 81 P.2d 856. 

Ind.—Beaning v. South Bend Elec¬ 
tric Co., 90 N.E. 786, 45 Ind.App. 
261- 

La.—Corpus Juris cited in Mills v. 
Heidingsfield, App., 192 So. 786, 
789. 

Mo.—Corpus Juris cited in Gilliland 
V. Bondurant, 59 S.W.2d 679, 686, 
332 Mo. 881—Evans v. Sears, Roe¬ 
buck & Co., App., 104 S.W.2d 1036. 

27. Ky.—Shoffner v. Pilkerton, 166 
S.W.2d 870, 292 Ky. 407. 

La.—Mills V. Heidingsfield, App., 192 
So. 786. 

45 C.J. p 809 note 8. 

28. Me.—Shaw v. Piel, 27 A.2d 137, 
139 Me. 57—Robinson v. Leighton, 
119 A. 809, 122 Me. 309, 30 A.L.R. 
1386. 

Invitation to children 
Me.—Searles v. Ross, 181 A. 820, 134 
Me. 77. 

£9. Ga.—Hall v. Capps, 182 g.E. 625, 
52'Ga.App. 150. 

Pa.—Parsons v. Drake, 32 A.2d 27, 
347 Pa. 247. 

Wash.—Kalinowski v. Young Wom¬ 
en’s Christian Ass’n, 135 P.2d 852, 
17 Wash.2d 380. 

45 C.J. p 814 note 61. 
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tion to come on premises is an invitee regardless of 
whether the visit will directly benefit the inviter.^® 

§ 43(3). - Implied Invitation Generally 

a. In general 

b. Benefit to owner or occupant 

c. Mere acquiescence or permission 

a. In G-eneral 

An Implied Invitation is one which is held to be ex¬ 
tended by reason of the owner or occupant doing some¬ 
thing or permitting something to be done which fairly in¬ 
dicates to the person entering that his entry and use of 
the property are consistent with the intentions and pur¬ 
poses of the owner or occupant, and leads him to believe 
that the use is in accordance with the design for which 
the place is adapted and allowed to be used in mutuality 
of interest. 

An implied invitation is one which is held to be 
extended by reason of the owner or occupant doing 
something or permitting something to be done which 
fairly indicates to the person entering that his entry 
and use of the property are consistent with the in¬ 
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tentions and purposes of the owner or occupant 
and leads him to believe that the use is in accord¬ 
ance with the design for which the place is adapted 
and allowed to be used in mutuality of interest's 
In this connection, however, it is not sufficient that 
the user believed that the use was intended, but, in 
order to occupy the status of invitee, he must show 
that there was some act or conduct of the owner or 
occupant which afforded a reasonable basis for such 
belief.33 

An invitation may be implied from any state of 
facts on which it naturally and reasonably arises.34 
An invitation may be implied from dedication,35 
enticement, allurement, or inducement to enter,35 
or by customary use, as discussed infra subdivision 
c of this section, and it may be manifested by the 
arrangement of the premises^^ or the conduct of 
the owner.38 In order to imply invitation the owner 
or occupant of premises must hold out some kind 
of allurement,33 and there must be some kind of 
adaptability of the premises to the purposes of the 


Social gruest as invitee see infra § 43 
(4) g. 

30. Iowa.—Sulhoff V. Everett, 16 N. 
W.2d 737, 235 Iowa 396. 

31. Ga.—Freeman v. Levy, 5 S.E.2d 
61, 60 Ga.App. 861. 

Ky.—Shoffner v. Pilkerton, 166 S.W. 
2d 870, 292 Ky. 407. 

La.—Corpus Juris CLUoted in Mills v. 
Heidingsfield, App., 192 So. 786, 
789. 

Mich.—Corpus Juris quoted in Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
919, 301 Mich. 43. 

Mo.—Corpus Juris quoted in Happy 
V. Walz, 213 S.W.2d 410, 415—Cor¬ 
pus Juris quoted in Gilliland v. 
Bondurant, 59 S.W.2d 679, 686, 332 
Mo. 881. 

Vt.—Manley v. Hans, 32 A.2d 668, 113 
Vt. 217—Wool V. Lamer, 26 A.2d 
89, 112 Vt. 431, followed in 26 A.2d 
93, 112 Vt. 437. 

45 C.J. p 809 note 10. 

32. Ky.—Shoffner v. Pilkerton, 166 
S.W,2d 870, 292 Ky. 407. 

La.—iCorpus Juris quoted in Mills 
V. Heidingsfield, App., 192 So. 786, 
780. 

Mich.—Corpus Juris quoted In Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
919, 801 Mich. 43. 

Mo.—Corpus Juris quoted In Happy 
V. Walz, 213 S.W.2d 410, 415—Cor¬ 
pus Juris quoted in Gilliland v. 
Bondurant, 59 S.W.2d 679, 686, 332 
Mo. 881. 

Tenn.—Garis v. Eberling, 71 S.W. 2d 
215, 18 Tenn.App. 1. j 

Tex.—McGinty v. Texas Power & 
Light Co., Civ.App., 71 S.W.2d 354, j 
error refused. 

45 C.J. p SIO note 11. 

Every man hy implication invites 


others to come to his house as they 
may have proper occasion.—Delay v. 
Braun, 146 P.2d 32, 63 Cal.App.2d 8. 

33. La.—Corpus Juris quoted in 
Mills V. Heidingsfield, App., 192 So. 
786, 789. 

Mo.—Corpus Juris quoted in Gilli¬ 
land V. Bondurant, 59 S.W.2d 679, 
687, 332 Mo. 881. 

45 C.J. p 810 note 12. 

Appearance of public use created by 
another 

There is no invitation to ' visit 
premises merely because the prem¬ 
ises have the appearance that use 
by the public Is intended where the 
owner has no knowledge of such ap¬ 
pearance which is created by an¬ 
other.—Conroy v. Allston Storage 
Warehouse, 197 N.E. 454, 292 Mass. 
133. 

34. Ga.—Cook v. Southern Ry. Co., 
187 S.B. 274, 53 Ga.App. 723—Me-, 
Call V. McCallie, 171 S.E. 843, 48 
Ga.App. 99. 

Mo.—Happy v. Walz, 213 S.W.2d 410 
—Kennedy v. Phillips, 6 S.W.2d 33, 
319 Mo. 673. 

45 C.J. p 809 note 10 [a], 

35. Ga.—Cook v. Southern Ry. Co., 
187 S.E. 274, 63 Ga.App. 723. 

Mo.—Corpus Juris quoted in Evans 
V. Sears, Roebuck & Co., App., 104 
S.W.2d 1035, 1039. 

45 C.J. p 810 note 13. 

36. Kan.—Zagar v. Union Pac. R. 
Co., 214 P. 107, 113 Kan. 240. 

Mo.—Corpus Juris quoted in Evans 
V. Sears, Roebuck & Co., App., 104 
S.W.2d 1035, 1039. 

46 C.J. p 810 note 15. 

37. Cal.—Donahoo v, Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237—Oettinger v. Stew¬ 
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art, 148 p.2a 19, 24 Cal.2a 133, 156 
A.L.R. 1221—Bee v. Tungstar Cor¬ 
poration, 151 P.2d 537, 65 Cal.App. 
2d 729—Tschumy v. Brook's Mar¬ 
ket, 140 P.2d 431, 160 Cal.App.2d 
158. 

Mo.— Corpus Juris quoted in Evans 
V. Sears, Roebuck & Co., App., 104 
S.W.2d 1035, 1039. 

45 C.J. p 810 note 16. 

38, Cal.—Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237—Oettinger v. Stew¬ 
art, 148 P.2d 19, 24 Cal.2d 133, 156 
A.L.R. 1221—Bee v. Tungstar Cor¬ 
poration, 151 P.2d 537, 65 Cal.App. 
2d 729—Tschumy v. Brook's Mar¬ 
ket, 140 P.2d 431, 60 Cal.App.2d 
158. 

Ga.—Cook V. Southern Ry. Co., 187 S. 

E. 274, 53 Ga.App. 723. 

Mich.— Corpus Juris quoted in Nez- 
worski V. Mazanec, 2 N.W.2d 912,, 
919, 301 Mich. 43. 

Mo.— Corpus Juris quoted in Evans 
V. Sears, Roebuck & Co., App., 104 
S.W.2d 1036, 1039. 

Okl.—Clinks cal es v. Mundkoski, 79 P. 

2d 662, 183 Okl. 12. 

45 C.J. p. 810 note 17. 

39. Mass.—Brosnan v. Koufman, 2 
N.E.2d 441, 294 Mass, 495, 104 A.L. 
R. 1177. 

Miss.—Yazoo & M. V. R. Co. v. 
Mansfield, 134 So. 677, 160 Miss. 
672. 

Open door 

The mere fact that a door is open 
does not constitute an implied invi¬ 
tation to enter.—Holt v. Fuller Cot¬ 
ton Oil Co., Tex.Civ.App., 175 S.W.2d 
272, error refused. 

Paving a private way does not 
amount to an implied invitation to 
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visitor thereon.Use of premises without the 
owner's knowledge^^ or occasional use in disregard 
of the owner's apparent intentions^^ cannot give the 
user the status of an invitee. The mere fact that a 
certain use of property is convenient to the user 
does not give rise to an implication of invitation to 
make such use of it^^ Likewise, there is nothing in 
the mere existence of building materials as an ob¬ 
struction in the street which denotes an invitation 
to the passer-by or to the idler to use the materials 
for his own purposes.^^ 

Where the premises are not occupied as a gen¬ 
eral place of business where people may be expect¬ 
ed to go on matters of mutual advantage to the 
occupant and the visitor, the rule as to implied invi¬ 
tation has a more limited application since the visi¬ 
tor is not an invitee until the occupant indicates a 


willingness to negotiate with the visitor.'*® 
b. Benefit to Owner or Occupant 

An invitation is implied where the entry on, or use of, 
the premises is for a purpose which is, or is supposed to 
be, beneficial to the owner or occupant, or where the 
entry or use of the premises is in the mutual interest or 
for the mutual benefit of the owner or occupant and the 
person who comes thereon; and, as a general rule, this 
element of Interest in, or benefit to, the owner or occu¬ 
pant, or mutual interest or benefit, is necessary to give 
rise to an implied invitation. 

An invitation is implied where the entry on, or 
use of, the premises is for a purpose which is, or is 
supposed to be, beneficial to the owner or occu¬ 
pant,'*® or where the entry or use of the premises is 
in the mutual interest or for the mutual benefit of 
the owner or occupant and the person who comes 
thereon,47 as where it is in the usual course of 


the public to enter for its own con¬ 
venience.—Stevens v. Nichols, 29 N. 
B. 1150, 155 Mass. 472, 15 L.R.A. 
459, distinguishing Holmes v. I>rew, 
25 N.E. 22, 151 Mass. 578. 

40- Miss.—Yazoo & M. V. R. Co. v. 
Mansfield, 134 So. 677, 160 Miss. 
672. 

41. Tex.—^Fleming v. Texas Loan 
Agency, 58 S.W. 971, 24 Tex.Civ. 
App. 203. 

45 C-J. p 812 note 32. 

42. N.T.—Dooley v- Degnon-McLean 
Contracting Co., 91 N.T.S. 30, 45 
Misc. 593. 

43. Mass.—Reardon v. Thompson, 21 
N.E. 369, 149 Mass. 267. 

46 C.J. p 812 note 34. 

44. N.J.—Friedman v. Snare, etc., 
Co., 61 A. 401, 71 N.J.Law 605, 108 
Am.S.R. 764, 70 L.R.A. 147, 2 Ann. 
Cas. 497. 

45. Me.—Shaw v. Piel, 27 A.2d 137, 
139 Me. 57. 

46>. U.S.—Cudahy Packing Co. v. 
McBride, C.C.A.Neb., 92 F.2d 737, 
certiorari denied 58 S.Ct. 526, 303 
U.S, 639, 82 L.Ed. 1099—Henry W. 
Cross Co. V. Burns, C.C.A,Ark., 81 
F.2d 856. 

Ga.—Flint River Cotton Mills v. Col¬ 
ley, 30 S.E.2d 426, 71 Ga.App. 288— 
Cobb V. First Nat. Bank, 198 S.E. 
Ill, 58 Ga.App. 160—Cook v. 
Southern Ry. Co., 187 S.E. 274, 63 
Ga.App. 723. 

Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359. 302 Ill.App. 99. 

Mo.—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 334 Mo. 99— 
Gilliland v. Bondurant, App., 51 S. 
W.2d 659, affirmed 69 S,W.2d 679, 
332 Mo. 881. 

Nev.— Corpus Juris quoted in Nevada 
Transfer & Warehouse Co. v. Pe¬ 
terson, 99 P.2d 633, 636, 60 Nev. 
87. 

Tenn.—Texas Co. v. Haggard, 134 S. 
W.2d 880, 23 Tenn.App, 475—Cor¬ 


pus Juris cited in Hatcher v. 
Cantrell, 65 S.W.2d 247, 249, 16 
Tenn.App. 544—Little River Ry. 
Co. v. Dotson, 11 Tenn.App. 538— 
P. & B. Storage & Transfer Co. v. 
Lane, 11 Tenn.App. 237. 

Tex.—Morten Inv. Co. v. Trevey, Civ. 
App., 8 S.W.2d 527, error dis¬ 
missed. 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

45 C.J. p 812 note 38. 

47. U.S,—Guest v. Wabash R. Co., C. 
C.A.Ill,, 147 F.2d 679—Bagby v. 
Barton, C.C.A.Tex., 131 F.2d 887— 
Atlantic Greyhound Corporation v. 
Newton, C.C.A.N.C., 131 F.2d 845— 
Robey v. Keller, C.C.A.Va., 114 F. 
2d 790—^Norfolk Tidewater Ter¬ 
minals V. Wood Towing Corpora¬ 
tion, aC.A.Va.. 94 F.2d 164—Cuda¬ 
hy Packing Co. v. McBride, C.C.A. 
Neb., 92 P.2d 737, certiorari denied 
68 S.Ct. 526, 303 U.S. 639, 82 L.Ecl. 
1099—Henry W. Cross Co. v. 
Burns, C.C.A.Ark., 81 F.2d 856— 
Radoslovich v. Navigazione Libera 
Triestina, S. A„ C.C.A.N.Y., 72 F. 
2d 367—Taylor v. McCowat-Mercer 
Printing Co., D.C.Tenn., 27 F.Supp. 
880, affirmed, C.C.A,, McCowat-Mer¬ 
cer Printing Co. v. Taylor, 115 F. 
2d 868. 

Cal.—Sheridan v. Ravn, App., 204 P. 
2d 644—^Porter v. Thompson, 169 P. 
2d 40, 74 Cal.App.2d 474—Locke v. 
Red River Lumber Co., 150 P.2d 
506, 65 Cal.App.2d 322—Young v. 
Bates Valve Bag Corporation, 125 
P.2d 840, 52 Cai.App.2d 86—Colom¬ 
bo v. Axelrad, 114 P.2d 425, 45 Cal. 
App.2d 439—^Koppelman v. Ambas¬ 
sador Hotel Co. of Los Angeles, 96 
P.2d 3 96, 35 Cal.App.2d 537—Strong 
V. Chronicle Pub. Co., 93 P.2d 649, 
34 Cal.App.2d 335—Sills v. Forbes, 
91 P.2d 246, 33 CaLApp.2d 219— 
Lawand v. California Products Co., 
48 P.2d 979, 9 Cal.App.2d 147—Mc- 
Stay V. Citizens’ Nat. Trust & Sav¬ 
ings Bank of Los Angeles, 43 P.2d ‘ 
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660, 5 CaI.App.2d 595—Buckingham 
V. San Joaquin Cotton Oil Co., 16 
P.2d 807, 128 Cal.App. 94—^Aguilar 
V. Riverdale Co-op. Creamery Ass’n, 
285 P. 889, 104 Cal.App. 263. 

Conn.—Guilford v. Yale University, 
23 A.2d 917, 128 Conn. 449. 

Ga.—Georgia Power Co. v. Deese, 61 
S.E.2d 724, 78 Ga.App. 704—Flint 
River Cotton Mills v. Colley, 30 S. 
E.2d 426, 71 Ga.App. 288—Cook v. 
Southern Ry. Co., 187 S.E. 274, 63 
Ga.App. 723—McCall v. McCallie, 
171 S.E. 843, 48 Ga.App. 99. 

Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359, 302 Ill.App. 99. 

Iowa.—Mann v, Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049— 

Rodefer v. Turner, 6 N.W.2d 17, 
23'2 Iowa 691. 

Hy.—Durbin v. Louisville & N. R- 
Co., 219 S.W.2d 995, 310 Ky. 144— 
Shoffner v. Piikerton, 166 S.W.2d 
870, 292 Ky. 407—Louisville & N. 
R. Co. V. Snow's Adm’r, 30 S.W'.2d 
885, 235 Ky. 211. 

La.—Mercer v. Tremont & G. Ry. Co., 
App., 19 So.2d 270. 

Me.—Shaw v. Piel, 27 A.2d 137, 139 
Me. '57—Foley v. H. F. Parnham 
Co., 188 A. 708, 135 Me. 29. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—Simmons v. 

Kansas City Jockey Club, 66 S.W. 
2d 119, 334 Mo. 99—Gilliland v. 
Bondurant, App., 51 S.W,2d 559, 
affirmed 59 S.W.2d 679, 332 Mo. 881. 
Mont.—Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6— 
Hickman v. First Nat. Bank of 
Great Falls, 117 P.2d 275, 112 

Mont. 398. 

N.H.—Cook V. 177 Granite St., 64 A. 
2d 327, 95 N.H. 397—Hashim v. 
Chimiklis, 21 A,2d 166, 91 N.H. 466. 
N.C.—Pafford v. J. A. Jones Const. 

Co., 9 S.E.2d 408, 217 N.C. 730. 

N.D.— Corpus Juris cited iu Krueger 
V. North Am. Creameries, 27 N.W. 
2d 240, 242. 

Okl.—-C. R. Anthony Co. v. Williams, 
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business or for a purpose connected with the busi¬ 
ness in which the owner or occupant is engaged or 
which he permits to be carried on there.*^^ As a 
general rule, this element of interest in, or benefit 
to, the owner or occupant, or mutual interest or 
benefit, is necessary to give rise to an implied invi¬ 


65 C. J. S. 

tation,^^ and in the absence thereof the person en¬ 
tering does not occupy the status of an invitee 60 
at least where he is not allured by an attraction con¬ 
stituting an invitation.61 

The benefit to the owner or occupant nead not 
however, be of a financial or commercial nature,62 


94 P.2d 836, 185 Okl. 564—Julian 

V. Sinclair Oil & Gas Co., 32 P.2d 
31, 168 Okl. 192. 

Or.—Brig-g-s v. John Yeon Co., 122 
P,2d 444, 168 Or. 239. 

Tenn.—Texas Co. v. Haggard, 134 S. 

W. 2d SSO, 23 Tenn.App. 475—Little 
River Ry. Co. v. Dotson, 11 Tenn. 
App. 538—P. & B. Storage & Trans¬ 
fer Go. V. Lane, 11 Tenn.App. 237. 

Tex.—Morten Inv. Co. v. Trevey, Civ. 

App., 8 S.W.2d 527, error dismissed. 
Utah.—Hayward v. Downing, 189 P- 
2d 442. 

Vt.—Lucas V. Kelley, 147 A. 281, 102 i 
Vt. 173. 

45 C.J. p 812 note 39. 

^Licensee engaging in heneflcial trans¬ 
action 

The status of one who enters 
premises as a gratuitous licensee 
may be transformed into that of an 
invitee by actual knowledge of his 
presence and by his reception and 
engaging in a transaction of common 
interest or mutual advantage which 
may be consummated prospectively 
or presently.—^A. L. Dodd Trucking 
Service v. Ramey, 194 S.W.2d 84 302 
Ky. 116. 

4S. U.S. — Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
P.2d 845—Robey v. Keller, C.C.A. 
Va., 114 F.2d 790—Cudahy Packing 
Co. V. McBride, C.C.A.Neb., 92 P. 
2d 737, certiorari denied 58 S.Ct. 
626, 303 U.S. 639, 82 L.Ed. 1099— 
Henry W. Cross Co. v. Burns, C.C. 
A.Ark., 81 P.2d 856. 

Cal.—Young v. Bates Valve Bag Cor¬ 
poration, 125 P.2d 840, 52 Cal.App. 
2d 86—^Aguilar v. Riverdale Co-op. 
Creamery Ass’n, 285 P. 889, 104 
Cal.App. 263. 

Ga.—Flint River Cotton Mills v. Col- 
'ley, 30 S.E.2d 426, 71 Ga.App. 288— 
United Theatre Enterprises v. Car¬ 
penter, 23 S.E.2d 189, 68 Ga.App. 
438—Cook V. Southern Ry. Co., 187 
S.E. 274, 63 Ga.App. 723—McCall v. 
McCallie, 171 S.E. 843, 48 Ga.App. 
99. 

Ill.—^Armster v. American Steel 
Foundries, 40 N.B.2d 576, 313 Ill. 
App. 378—Brett v. Century Pe¬ 
troleums, 23 N.E.2d 369, 302 Ill. 
App, 99. 

Iowa.—Mann v. Des IViioines Ry. Co., 

7 N.W.2d 45, 232 Iowa 1049— 

Rodefer v. Turner, 6 N.'W.2d 17, 
232 Iowa 691, 

Ky.—Kentucky & West Virginia 
Power Co. v. Stacy, 164 S,W.2d 
637, 291 Ky. 326. 

Mo. —Simmons v. Kansas City Jockey i 


Club, 66 S.W.2d 119, 334 Mo. 99— 
Gilliland v. Bondurant. App., 51 S. 
W.2d 559. affirmed 69 S.W.2d 679, 
332 Mo. 881. 

Tenn.—Texas Co. v. Haggard, 134 S. 
W.2d 880, 23 Tenn.App. 476—Little 
River Ry. Co. v. Dotson, 11 Tenn. 
App. 538—^P. & B. Storage & 

Transfer Co. v. Lane, 11 Tenn.App. 
237. 

Tex.—Morten Inv. Co. v. Trevey, Civ. 

App., 8 S.W.2d 527, error dismissed. 
Utah.—Hayward v. Downing, 189 P. 
2d 442. 

Vt.—Cole V. North Danville Co-op. 
Creamery Ass'n, 161 A. 668, 103 
Vt 32. 

Wash.—Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
2d 891—Kalinowski v. Young 
Women's Christian Ass’n, 135 P.2d 
852, 17 Wash.2d 380—Christensen 
V. Weyerhaeuser Timber Co., 133 
P.2d 797, 16 Wash.2d 424—Schock 
V. Ringling Bros, and Barnum & 
Bailey Combined Shows, 105 P.2d 
838, 6 Wash.2d 599—Garner v. Pa¬ 
cific Coast Coal Co., 100 P.2d 32, 
3 Wash.2d 143. 

45 C.J. p 813 note 40. 

Personal business of occupant 

Under rule that entry of a person 
upon premises of another must be in 
connection with business of owner 
conducted thereon to transform li¬ 
censee into invitee, the business re¬ 
ferred to is the personal business of 
the owner or occupant and not the 
general business of the public in 
which the interest of the owner or 
occupant is no diiferent from that of 
the general public.—^Jones v. 20 
North Wacker Drive Bldg. Corp., 75 
N.E.2d 400, 332 Ill.App. 382. 

49. U.S.—^Atlantic Greyhound Corpo¬ 
ration V. Newton, C.C.A.N.C., 131 
F.2d 845—Gunnarson v. Robert 
Jacob., Inc., C.C.A.N.Y., 94 P.2d 

170, certiorari denied Robert Jacob, 
Inc. V. Gunnarson, 58 S.Ct. 764, 303 

U. S. 660. 82 L.Ed. 1119, rehearing 
denied 58 S.Ct. 948, 304 U.S. 5SS, 82 
L.Ed. 1548. 

Ga,—Cook V. Southern Ry. Co., 187 S. 
E. 274, 63 Ga.App, 723—Hall v. 

Capps, 182 S.E. 625, 52 Ga.App. 150. 
Ill.—Jones V. 20 North Wacker Drive 
Bldg. Corp., 76 N.E.2d 400, 332 Ill. 
App. 382. 

Kan.—Corpus Juris cited in Campbell 

V. Weathers, 111 P.2d 72, 76, 153 
Kan. 316. 

Ky.—Brauner v. Leutz, 169 S.W.2d 
4, 293 Ky. 406. 
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La.—Mercer v. Tremont & G. Ry. Co. 
App., 19 So. 2d 270—Vargas v. Blue 
Seal Bottling Works, 126 So. 707, 
12 La.App. 652. 

Mo.—Corpus Juris cited in Stevenson 

V. Kansas City Southern Ry. Co 
159 S.W.2d 260, 263, 348 Mo. 1216-1 
Corpus Juris quoted in Brady v. 
Terminal R. Ass’n of S4. Louis, 102 
S.W.2d 903, 907, 340 Mo. 84l’, re¬ 
versed on other grounds 68 S.Ct 
426, 303 U.S. 10, 82 L.Ed. 614-^ 
Boneau v. Swift & Co., App., 66 S 

W. 2d 172. 

N.C.—Pafford v. J. A. Jones Const. 

Co., 9 S.E.2d 408, 217 N.C. 730. 
Pa.—Parsons v. Drake, 32 A.2d 27, 
347 Pa. 247. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Tex.—Taylor v. Fort Worth Poultry 
& Egg Co., Civ.App., 112 SW.2d 
292, error dismissed—Houston Belt 
& T. Ry. Co. V. Rogers, Civ.App., 
44 S.W.2d 420, error dismissed. 
Vt.—Manley v, Haus, 32 A.2d 668, 
113 Vt. 217. 

Wash.—Deffiand v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
2d 891—Kalinowski v. Young 
Women’s Christian Ass'n, 135 P,2d 
862, 17 Wash.2d 380—Christensen 
V. Weyerhaeuser Timber Co., 133 P. 
2d 797, 16 Wash.2d 424—Schock v. 
Ringling Bros, and Barnum & 
Bailey Combined Shows, 105 P.2d 
838, 6 Wash.2d 599—Garner v. Pa¬ 
cific Coast Coal Co., 100 P.2d 32, 3 
Wash.2d 143. 

46 C.J. p 813 note 41. 

50. Cal.—Hamakawa v. Crescent 

Wharf & Warehouse Co., 60 P.2d 
803, 4 Cal.2d 499—Sheridan v. 

Ravn, App., 204 P.2d 644. 

Ky.—Tennessee Valley Authority v. 
Stratton, 209 S.W.2d 318, 306 Ky. 
763. 

Mo.—Boneau v. Swift & Co., App., 
66 S.W.2d 172. 

Tenn.—Rhodes v. J. R. Watkins & 
Co., 65 S.W.2d 1098, 16 Tenn.App. 
163. 

Tex.—Cowart v. Meeks, 111 S.W.2d 
1105, 131 Tex. 36. 

Wash.—Garner v. Pacific Coast Coal 
Co., 100 P.2d 32, 3 Wash.2d 143— 
Kinsman v. Barton & Co., 251 P. 
663, 141 Wash. 311. 

45 C.J. p 818 note 42. 

Status as licensee see supra § 32. 

51. Tex.—Mendoza v. Texas & P. 
Ry. Co., Civ.App., 70 S.W.2d 261. 

52. Ga.—Flint River Cotton Mills v. 
Colley, 30, S.E,2d 426, 71 Ga.App. 
288. 
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but it is sufficient if each person involved is moved 
by a lawful purpose or interest in the object and 
subject matter of the invitation^^ or if the use by 
another of his premises contributes to the conven¬ 
ience of the owner or occupant.^^ Actual receipt 
of benefits from the visit is not necessary and a per¬ 
son may be an invitee in the course of a business 
transaction even though the owner or occupant ulti¬ 
mately receives no benefit from the transaction.55 

Where there is a double purpose in visiting prop¬ 
erty, the fact that one of such purposes is connected 
with the business of the owner is sufficient to give 
the person entering the status of an invitee.^® 

c. Mere Acauiescence or Permission 

As a general rule, mere acquiescence in, or tolera¬ 
tion of, an entry into, or use of, premises for purposes in 


which the owner or occupant has no beneficial interest 
does not give to the person so entering the status of an 
invitee. 

As a general rule, mere acquiescence in, or toler¬ 
ation of, an entry into, or use of, premises for pur¬ 
poses in which the owner or occupant has no bene¬ 
ficial interest does not give to the person so en¬ 
tering the status of an invitee,57 and, a fortiori, an 
invitation cannot result from the failure to take ac¬ 
tive steps to prevent an entry onto premises58 or 
the use thereof for certain purposes,59 or to drive 
off trespassers.50 The status of an invitee will not 
be accorded by a permission to enter on or use the 
property in the absence of any real or supposed 
benefit to the owner or occupant, 51 but where a sub¬ 
stantial benefit is conferred the permittee has the 
status of an invitee.52 

Where a particular use of premises has been so 


Mass.—Davis v. Central Cong. Soc., 
129 Mass. 367, 37 Am.R. 368. 

53. Ga.—Flint River Cotton Mills v. 
Colley, 30 S.E.2d 426, 71 Ga.App. 
288. 

Child invited to catch fish 

Where defendant undertook to 
drain water out of reservoir and, 
finding fish and turtles in reservoir, 
Invited employees and their children 
to catch and remove fish and turtles, 
It was not necessary that purpose of 
visit by employee’s child, who started 
into reservoir to catch fish and was 
fatally injured on falling Into open 
well, should have been for benefit 
of defendant in order to render the 
child an invitee.—Flint River Cotton 
Mills V. Colley, supra. 

54. N.Y.—Schollhamer v. Hamburg¬ 
er, 116 N.T.S. 738, 63 Misc. 309. 

45 C.J. p 813 note 46. 

55. La.—Mercer v. Tremont & G. 
Ry. Co., App., 19 So.2d 270. 

56. Iowa.—Downing v. Merchants’ 
Nat Bank, 184 N.W. 722, 192 Iowa 
1250, 20 A.L.R. 1138. 

45 C.J. p 814 note 49. 

57. Ala.—Prudential Ins. Co. of 
America v. Zeidler, 171 So. 634, 233 
Ala. 328. 

Ark.—Missouri Pac. R. Co. v. Eng¬ 
lish, 61 S.W.2d 445, 187 Ark. 557. 
Ind.—Indianapolis Motor Speedway 
Co. v. Shoup, 165 N.E. 246, 88 Ind. 
App, 672. 

La.—Cannon v. Mengel & Bro. Co., 8 
La.App. 375. 

Mass.—Brosnan v. Koufman, 2 N.E. 
2d 441, 294 Mass. 495, 104 A.L.R. 
1177. 

Mich.—Polston v. S. S. Kresge Co., 
37 N.W.2d 638, 324 Mich. 575, 

N.Y.—Ferdinando v. Rosenthal, 8 N, 
Y.S.2d 399, 169 Misc. 9'53—Galla¬ 
gher V. Fordham & Loring Corpo¬ 
ration, 13 N.T.S.2d 322. 
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Okl.—Dennis v. Spillers, 185 P.2d 
465, 199 Okl. 311. 

Tex.—El Paso Laundry Co. v. Gon¬ 
zales, Civ.App., 36 S.W.2d 793, er¬ 
ror dismissed. 

Vt--—Lucas V. Kelley, 147 A. 281, 102 
Vt. 173. 

45 C.J. p 821 note 29, 

Children 

Ala.—Ellison v. Alabama Marble Co., 
136 So. 787, 223 Ala. 371. 

Ill.—^Wood V. Consumers Co„ 79 N.E. 
2d 826, 334 Ill.App. 530. 

Md.—State, to Use of Lorenz v. 
Machen, 165 A. 695, 164 Md. 579. 

Mass.—Bruso v. Eastern States Ex¬ 
position, 168 N.E. 206, 269 Mass. 
21 . 

Okl.—Dennis v. Spillers, 18'5 P.2d 465, 
199 Okl. 311—^Kroger Grocery & 
Baking Co. v. Roark, 43 P..2d 710, 
171 Okl. 695. 

Wash.—Garner v. Pacific Coast Coal 
Co., 100 P.2d 32, 3 Wash.2d 143. 

58. Ark.—Mitchell v. Ozan-Gray- 
sonia Lumber Co., 235 S.W. 44, 151 
Ark. 6. 

45 C.J. p 821 note 30. 

59. Mass.—Hafey v. Turners Falls 
Power, etc,, Co., 133 N.E, 107, 240 
Mass. 1'55. 

60. Conn,—^Pastorello v. Stone, 93 A. 
529, 89 Conn. 286. 

45 C.J. p 821 note 32. 

61. Ind.—Indianapolis Motor Speed¬ 
way Co. v. Shoup, 165 N.E. 246, 88 
Ind.App. 672. 

Mich.—^Polston v. S. S. Kresge Co., 37 
N.W.2d 638, 3'24 Mich. 575. 

Mo.—Porchey v. Kelling, 185 S.W. 
2d 820, 353 Mo. 1034—Stevenson v. 
Kansas City Southern Ry. Co., 159 
S.W.2d 260, 348 Mo. 1216. 

N.C.—Pafford v. J. A. Jones Const. 
Co., 9 S.E.2d 408, 217 N.C, 730. 

Okl.—Dennis v. Spillers, 185 P.2d 465, 
199 Okl. 311. 


Vt.—Lucas v. Kelley, 147 A. 281, 102 

Vt. 173. 

45 C.J. p 821 note 33. 

Long-continued use by permission 
does not convert a licensee into an 
invitee.—Christensen v. Weyerhaeu¬ 
ser Timber Co., 133 P.2d 797, 16 
Wash.2d 424. 

Permission to make snowballs 

Where business invitee stated his 
intention of making a snowball out 
of the particles of ice expelled by 
ice-cutting machine and inviter told 
him to “go ahead,’’ the inviter’s state¬ 
ment could not reasonably be con¬ 
strued as an invitation to the invitee 
to place his hand into the interior 
of the machine, in view of fact that 
it was not necessary for the invitee 
to reach into the machine to obtain 
the ice particles.—Curt v. Ziman, 12 
A.2d 802, 140 Pa.Super. 25. 

TTse of pond 

Customary permissive use of pond 
on defendants’ premises for swim¬ 
ming was held not to constitute us¬ 
ers invitees.—McCall v. McCallie, 171 
S.E. 843, 48 Ga.App. 99. 

62. Cal.—Sills V. Forbes, 91 P.2d 

246, 33 Cal.App.2d 219. 

Keeping road in good condition 

Persons expressly permitted by 
owner of private road to use it as 
long as they kept it in good condi¬ 
tion were using it as invitees by such 
owner’s implied invitation.—Sills v. 
Forbes, 91 P.2d '246, 33 Cal.App.2d 
219. 

Incidental benefl.t 

Fact that an incidental benefit will 
accrue to owner from the acts of 
another who enters upon premises 
by permission is not sufficient to 
make such person an invitee for 
purposes of determining liability of 
owner to such person for injuries 
sustained while on premises.—^^Vurm 
v. Allen Cadillac Co., 17 N.E.2d 305, 
301 Mass. 413. 
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long continued without objection from the owner 
as to lead the public to think that the owner invit¬ 
ed such use, it has been held that persons using the 
premises for such purpose may have the status of 
invitees.Thus, where there has been a custom 
for persons to enter on premises for certain pur¬ 
poses, with the acquiescence of the owner, an invi¬ 
tation may be implied,but an invitation will not 
be implied from occasional use.^5 Where the own¬ 
er or person in charge of property has, by his con¬ 
duct, induced the public to use a way over the prem¬ 
ises in the belief that it is a street or public way 
which all have the right to use, and where users will 
be safe, the liability of the owner or person in 
charge is coextensive with the implied invitation,®^ 
and, where a space adjoining a highway -has been 
surfaced and its use as a highway or side^valk per¬ 
mitted, an invitation so to use it may be implied.®^ 

§ 43(4). - Entry for Particular Purposes 

or under Particular Circumstances 

a. Entry to perform duty 

b. Entry to work or render services 

c. Application for employment 

d. Inspection of property for sale or rent 


e. Invitation from employee 

f. Person accompanying invitee 

g. Miscellaneous purposes or circum¬ 

stances 

a. Entry to Perform Duty 

It is generally held that one who Is on premises in the 
performance of his duty occupies the status of an in- 
vitee or business visitor with respect to the degree of 
care owed him by the owner or person In charge where 
the duty is an essential element of the owner's or occu. 
pant's business and in some degree for his benefit. 

It is generally held that one who is on premises 
in the performance of his duty occupies the status of 
an invitee or business visitor with respect to the 
degree of care owed him by the owner or person in 
charge,®® where the duty is an essential element of 
the owner's or occupant's business and in some de¬ 
gree for his benefit®^ This rule has been applied 
to employees of the government,'^® the state,or 
a municipality,*^2 some of the cases asserting a 

duty of the owner toward one who enters in the per¬ 
formance of a public duty deem it unnecessary to 
resort to the fiction of an implied invitation.'^® Fire¬ 
men and policemen entering premises of property 
owners under authority of law are not invitees or 
business visitors,for their business is in no way 


63. Ark.—Missouri Pac. R. Co. v. 
English, 61 S.W.2cl 445, 187 Ark. 
6-57. 

N.T. —Ferdinando v. Rosenthal, 8 N. 

T.S.2d 399; 169 Misc. 953. 

45 C.J. p 822 note 34. 

Children 

W.Va.—Wellman v. Pordson Coal Co., 
143 S.E. 160, 105 W.Va. 463. 

64. Cal.—Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237—Oettinger v. Stew¬ 
art, 148 P.2d 19, 20, 24 Cal,2d 133, 
156 A.L.R. 1221—Bee v. Tungstar 
Corporation, 151 P.2d 537, '65 Cal. 
App.2d 729. 

Mo,—'Corpus Juris cited in Smith v. 
. Southwest Missouri R. Co., 62 S, 
W.2d 761, 763, 333 Mo. 314— Corpus 
Juris cited in Gilliland v. Bondu- 
rant, 59 S.W..2d 679, 689, 332 Mo. 
881. 

45 C.J. p 8'22 note 35. 

65. Mo. —Corpus Juris cited In 
Gilliland v. Bondurant, '59 S.W.2d 
679, 689, 332 Mo. 881. 

4-5 C.J. p 822 note 36. 

66. Ark.—^^lissouri Pac. R. Co. v. 
English, 61 S.W.2d 446, 187 Ark, 
■557. 

45 C.J. p 811 note 30. 

67. Me.—Beckwith v. Somerset The¬ 
atres, 27 A.2d 596, 139 Me. 65. 

45 C.J. p 812 note 31. 

68. U.S.—Corpus Juris cited in 
Robey v. Keller, C.C.A.Va., 114 F. 
2d 790, 794 — Cudahy Packing' Co. v. 
McBride, C.CA.,Neb., 92 Fj2d 737, 


certiorari denied 58 S.Ct. 526, 303 
U.S. 639, 8'2 L.Ed. 1099—Henry W. 
Cross Co. V. Burns, C.C.A.Ark., 81 
P.2d 856. 

Ga.—Flint River Cotton Mills v. Col¬ 
ley, 30 S.E.2d 426, 71 Ga.App. '288 
—Cook V. Southern Ry. Co., 187 S. 
E. 274, 53 Ga.App. 723—McCall v. 
McCallie, 171 S.E. 843, 48 Ga.App. 
99, 

Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359, 302 lll.App. 99. 

Mo.—Simmons v. Kansas City Jock¬ 
ey Club, 66 S.W.,2d 119, 334 Mo. 99. 
Tenn.—Texas Co. v. Haggard, 134 S. 
W.2d 880, 23 Tenn.App. 475—Little 
River Ry. Co. v. Dotson, 11 Tenn. 
App. 538—^P. & B. Storage & Trans¬ 
fer Co. V. Lane, 11 Tenn.App. 237. 
45 C.J. p 817 note 1. 

Air-raid warden 

N.Y.—Klein v. Herlim Realty Corp., 
•54 N,Y.S.2d 144, 184 Misc. 8-52, af¬ 
firmed 68 N.Y.S.2d 344, 269 App. 
Div. 934—Rashid v. Weill, 46 N.Y. 
S.2d 711, 181 Misc. 815. 

Kosher slaughterer in meat paeSziug 
plant 

Mo.—Brody v. Cudahy Packing Co., 
127 S,W.2d 7, 233 Mo.App. 973. 
Railroad car inspector 
Mo.—Small v. Ralston-Purina Co., 
App., 202 S.W.2d 533. 

Tex.—J. Rosenbaum Grain Co. v. 
Mitchell, Civ.App., 142 S.W. 1'21, er¬ 
ror refused 145 S.W. 1188, 105 Tex. 
160. 

69. U.S^—Cudahy Packing Co. v. Me-, 
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! Bride. C.C.A.Neb., 92 F.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 U.S. 
639, 82 L.Ed. 1099. 

70. Mo.—Corpus Juris cited In 

Paubel V. Hitz, 96 S.W.2d 869, 370, 
339 Mo. 274. 

45 C.J. p 817 note 2. 

Crovernment meat inspector 

U.S.—Cudahy Packing Co. v. Mc¬ 
Bride. C.C.A.Neb., 92 F.2d 737, cer¬ 
tiorari denied 58 S.Ct. 5.26, 303 U. 
■S. 639, 82 L.Ed. 1099. 

Inspector for bureau of reclamation 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 629. 

Postman 

Mo.—Paubel v. Hitz. 96 S.W.2d 369, 
339 Mo. 274. 

71. U.S.—The City of Naples, Minn., 
69 F. 794, 16 C.C.A. 421. 

45 C.J. p 8.17 note 3. 

72. Fla.—Fred Howland, Inc., v. 
Morris, 196 So. 472, 143 Fla. 189, 
128 A.L.R. 1013. 

45 C.J. p 817 note 4, p 818 note 6 [b]. 

Member of building committee for 
town library 

U.S.—Robey v. Keller, C-C.A.Va, 114 
F,2d 790. 

73. N.Y.—Meiers v. Fred Koch 

Brewery, 127 N.E. 491, 229 NY. 
10, 13 A.L.R. 633. 

4'5 C.J. p 818 notes 5-7. 

74. U.S.—Cudahy Packing Co. v. Mc¬ 
Bride, C.O.A.Neb., 92 F.2d 737, cer- 
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connected with the business of the owner, they may 
appear at any time without notice or warning, and 
the owner may not exclude them from the premis¬ 
es,but there is some authority which holds that 
the owner or occupant of premises may owe them 
the duty to have passageways safe similar to that 
owed to invitees, irrespective of the absence of an 
implied invitation.76 City firemen who come to a 
fire on premises outside the city at the request of 
the owner, being under no duty to do so, are in¬ 
vitees while on the premises attempting to extin¬ 
guish the fire.'^'^ 

h. Entry to Work or Bender Services 

A person who enters the premises or a particular 
portion thereof to perform work for the owner or occu¬ 
pant occupies the status of an invitee. 

A person who enters the premises or a particular 
portion thereof to perform work for the owner or 
occupant occupies the status of an invitee,*^8 ^nd so 


an independent contractor engaged to work on the 
premises is an inviteeA servant or employee of 
another person who enters premises on the business 
of his master, in which business the master and the 
owner or occupant have a mutual interest, occupies 
the status of an invitee,^® and the rule applies to an 
independent contractor’s employee, who, although 
not directly employed by the owner of premises, en¬ 
ters thereon by virtue of his employment to perform 
work which is for the benefit of the owner or in 
which he has an interest.^i 

In case of a joint occupancy of premises, serv¬ 
ants of one occupant may occupy the status of in¬ 
vitees with respect to the other occupant so as to im¬ 
pose on him the duty of exercising reasonable care 

for their safety.^^ 

Particular services. A person may occupy the 
status of an invitee or business visitor where he 
enters premises to deliver products or merchan¬ 
dise,to install a machine purchased by the owner 


tiorari denied 58 S.Ct. 526, 303 TJ. 
S. 639, 83 L.Ed. 1099. 

Status as licensees see supra § 34. 

A clear line of distinction is to be 
drawn between the ordinary or busi¬ 
ness invitee and policemen and fire¬ 
men who come upon private proper¬ 
ty in the discharg-e of official duties. 
—Mulcrone v. Wagner, 4 N.W.2d 97, 
212 Minn. 478, 141 A.L.R. 580. 

Rule applied to fire inspector 
Minn.—Mulcrone v. Wagner, supra. 

75. U.S.—Cudahy Packing Co. v. Mc¬ 
Bride, C.C.A.Neb., 92 P.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 U.S. 
639. 83 L.Ed. 1099. 

76. N.T.—^Meiers v. Fred Koch 

Brewery, 127 N.E. 491, 2,29 N.T. 10, 
13 A.L.R. 633. 

45 C.J. p 818 notes 5 [a], 7 [a]. 
Maintenance of safe condition of 

premises for use by invitees see 
infra § 45 b. 

77. Okl.—Clinkscales v. Mundkoski, 
79 P.2d 562. 183 Okl. 12. 

Tenn.—Buckeye Cotton Oil Co. v. 
Campagna, '242 S.W. 646, 146 Tenn. 
389. 

78. Cal.—Burke v. John E, Marshall, 
Inc., 108 P.2d '738, 42 Cal.App.2d 
19'5. 

Kan.— Corpus Juris cited in Lee v. 
Kansas City Public Service Co., 22 
P.2d 942, 947, 137 Kan.. 759. 

46 C.J. p 810 note 18. 

Servant on way to employment 
A servant necessarily going on his 
master’s premises on the way to his 
place of employment is an invitee.— 
Cleveland, etc., R. Co. v. Powers, 88 
N.E. 1073, 89 N.E. 485, 173 Ind. 105, 
116—45 C.J. p 810 note 26. 

79. Cal.—Freeman v. Nickerson, 174 
P.2d 688. 77 Cal.App.2d 40. 


Mass.—Mikaelian v. Palaza, 15 N.E.2d 
480, 300 Mass. 354. 

Ohio.—Hilleary v. Bromley, 64 N.E. 

2d 832, 146 Ohio St. 212. 

Tex.—Snelling v. Harper, Civ.App., 
137 S.W.2d 222, error dismissed, 
judgment correct. 

Va,—Sesler v. Rolfe Coal, etc., Co., 
41 S.E. 516, 51 W.Va. 318. 

80. Cal.—Oldham v. Atchison, T. & 

S. F. Ry. Co., App., 192 P.2d 516, 
85 Cal.App.2d 214—King v. Griffith 
■Co., 150 P.2d 8, 65 Cal.App.2d 114. 

Mich.—Corpus Juris quoted in Perl 
V. Cohodas, Peterson, Paoli, Nast 
Co., '294 N.W. 697, *700. 295 M'ch. 
325—Corpus Juris cited in Boylen 
V. Berkey & Gay Furniture Co., 
244 N.W. 451, 260 Mich. 211. 

N.J.—Byram v. Warner-Quinlan Co., 
141 A. 809, 104 N.J.Law 534. 

N.T.—^Hinkley v. John E. Redman 
Sand & Gravel Corporation, 10 N. 

T. S.2d 8T5, 256 App.Div. 1053. 

Ohio.—Baer v. De Kay, 24 N.E.2d 459, 

62 Ohio App. 445. 

Okl.—McKee v. Bowlin, 87 P.2d 1079, 
184 Okl. 486. 

Pa.—^Kimble v. Mackintosh Hemp¬ 
hill Co., 59 A,2d 68, 359 Pa. 461. 
Tex.—Fort Worth & D. C. Ry. Co. v. 
Hambright, Civ.App., 130 S.W.2d 
436, error dismissed, judgment cor¬ 
rect—Fruge V. James, Civ.App., 115 
S.W.2d 1175. 

45 C.J. p 818 note 9, p 819 note 10. 

81. U.S.—Sears, Roebuck & Co. v. 
Wallace, C.A.Va., 17:2 F.2d 802— 
Troutman v. International Harves¬ 
ter Co., D.C.Ky., 83 F.Supp. 601, 
affirmed, C.A., 173 F.2d 895. 

Ky.—'Corpus Juris cited in Toung’s 
Adm’r v. Farmers & Depositors 
Bank, 103 S.W.2d 667, 669, 267 Ky. 
845. 


Mo.—Graham v. J. G. Brandt Shoe 
Co., 147 S.W. 165, 165 Mo.App. 361. 

N.J.—Constantine v. Delaware, L. & 
W. R. Co., 172 A. 803, 12 N.J.Misc. 
518—Corpus Juris cited in Sutton 
v. Lerner Stores Corporation, 16'2 
A. 64'5, 646, 10 N.J.Misc. 1126. 

Ohio.—Bosjnak v. Superior Sheet 
Steel Co., 62 N.E.2d 305, 145 Ohio 
St. '538—Davis v. Charles Shut- 
rump & Sons Co., 42 N.E.2d 663, 
140 Ohio St. 89. 

Pa.—Sorrentino v. Graziano, 17 A.2d 
373, 341 Pa. 113—Debenjak v. Park¬ 
way Oil Co., 49 A.2d 521, 159 Pa. 
Super. 603. 

Tex.—Snelling v. Harper, Civ.App., 
137 S.W.2d 222, error dismissed, 
judgment correct. 

45 C.J. p 818 note 9, p 819 note 10. 

82. Mass.—Gile v. J. W. Bishop Co., 
68 N.E. 837. 184 Mass. 413. 

45 C.J. p 820 note 13. 

Duty to exercise reasonable care for 
safety of invitees generally see in¬ 
fra § 45 a. 

S3. U.S.—Highland Golf Club of 
Iowa Palls, Iowa, v. Sinclair Refin¬ 
ing Co., D.C.Iowa, 59 F.Supp. 911. 

Cal.—Madigan v. O. A. Hale & Co., 
265 P. 574, 90 Cal.App. 151. 

Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374. 

Minn.—Folsom v. Hojny, 26 N.W.2d 
219, 223 Minn. 223. 

N.J.—Gaglione v. J. S. Coffin, Jr.. Co., 
■59 A.2d 806, 137 N.J.Law 303. 

R-I.—^Nottie V. Picchione, 59 A.2d 
177. 

Tenn.—Corpus Juris cited in Ste¬ 
phens V. Clayton, 124 S.W. 2d 83, 
36, 22 Tenn.App. 449. 

Utah.—Johanson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

45 C.J. p 810 note 19. 
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of the property,to make repairs,to remove 
goods purchased by his employer,to collect laun¬ 
dry,or to read a meter and the same status is 
occupied by an expressman who enters premises to 
remove goods for a shipper,S9 a trucker employed 
to remove rubbish from the premises,a switch¬ 
man for a railroad company engaged in switching 
cars on a manufacturer's premises,or a scavenger 
cleaning a cesspool.92 

e. Application for Employment 

While one who enters premises without invitation to 
seek employment Is not an invitee, one occupies the status 
of an invitee or business visitor where he enters for such 
purpose pursuant to an invitation from the owner or a 
person in authority or pursuant to a general invitation 
to those desiring employment. 

While one who enters premises without invita¬ 
tion to seek employment is at most a mere licensee, 
as discussed supra § 32, and is not an invitee, one 
occupies the status of an invitee or business visitor 
where he enters for such purpose pursuant to an in¬ 
vitation from the owner or a person in authority^^ 


65 C.J.S. 

, or pursuant to a general invitation to those desiring 

employment and it has been held that in the 

case of a public service corporation, such as a rail¬ 
road company, an entry for the purpose of seeking 
employment is so connected with the business of the 
company or so affected with a mutual interest or 
advantage that the person so entering occupies the 
status of an invitee.^® It has also been held that one 
who, for the purpose of seeking employment, goes 
to a- place w^here it is customary for the owner of 
the premises to employ help is an invitee,97 and that 
one who applies for work and is told to await an an¬ 
swer is an invitee while so waiting.98 Jt has also 
been considered that, whatever may be the original 
status of one who enters to look for employment, he 
becomes an invitee when he is directed by the su¬ 
perintendent of the owner to see the foreman, and 
in substance told where to go.^^ A fortiori, one 
who has been engaged by a foreman, given an em- 
ploj^ment slip, and told to take it to the superintend¬ 
ent for his approval of the employment, has the 
status of an invitee.^ One who returns to seek em- 


Coal 

N,Y.—Adams v. Mlsena Realty Co., 
267 N.T.S. 869, 239 App.Div. 633. 
Cottonseed 

Cal.—Tharp v. San Joaauin Cotton 
Oil Co., 81 P.2d 443, 27 Cal.App.2d 
'554, rehearing denied 82 P.2d '21, 
•27 Cal.App.2d 554—Buckingham v. 
San Joaquin Cotton Oil Co., 16 P. 
2d 807, 128 Cal.App. 94. 

Tex.—Beeville Cotton Oil Co. v. Sells, 
Civ.App., 84 S.W.2d 575. 

Dairy products 

Minn.—Hasse v. Victoria Co-op. 
Creamery Ass'n, 3 N.W.2d 593, 212 
Minn. 337. 

N.J.—Eggert v. Mutual Grocery Co., 
168 A. 312, 111 N.J.Law 502. 

45 C.J. p 810 note 19 [c]. 

Xoe 

Ga.—^Nabors v. Atlanta Biltmore 
Oorp., 49 S.E.2d 688, 77 Ga.App. 
730. 

45 C.J. p 810 note 19 [b]. 

Paint 

Iowa.—Riggs V. Pan-American Wall 
Paper & Paint Co., 2 S3 N.W. 250. 
225 Iowa 1051. 

Sugar 

Cal.—Funari v. Gravem-Inglis Bak¬ 
ing Co., 104 P.2d 44, 40 Cal.App. 
2d 25. 

84. N.'C.—Ellington v. Ricks, 102 S. 
E. 510, 179 N.C. 686. 

85. Cal.—Turnipseed v. Hoffman, 
144 P.2d 797. 23 Cal.2d 532. 

Pa.—Straight v. B. F. Goodrich Co., 
47 A.2d 60'5. 354 Pa. 391. 

R.I,—Harrington v. Liggett Drug Co., 
20 A.2d 537, 67 R.I. 58. 

Utah.—In re WimmeFs Estate, 182 
P.2d 119. 


86. Ark.—Glidewell v. Arkhola Sand 
& Gravel Co., 208 S.W..2d 4, 212 Ark. 
838. 

N.D.—^Krueger v. North Am. Cream¬ 
eries, 27 N.W.2d 240. 

Vt.—Rheaume v. Goodro, 34 A. 2d 
315. 113 Vt. 370. 

37. U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.O., 131 
P.2d 845. 

S3. Ga.—Sheffield Co. v. Phillips, '24 
S.E.2d 834, 69 Ga.App. 41. 

89. Ga.—Southern Paramount Pic¬ 
tures Co. V. Gaulding, 101 S.E. 311, 
24 Ga,App. 478. 

Ky.—Standard Oil Co. v. Hagan, 218 
S.W.2d 969, 309 Ky, 76'7. 

90 . Pa.—^Vetter v. Great Atlantic & 
Pacific Tea Co., 185 A. 613, 3.22 Pa. 
449. 

91. Mich.—Boylen v. Berkey & Gay 
Furniture Co., 244 N.W. 451, 260 
Mich. 211. 

Mo.—Cash V. Sonken-Galamba Co., 17 
S.W.2d 927, 322 Mo. 349. 

45 C.J. p 818 note 9 [c]. 

92. N.Y.—Haefeli v. Woodrich En¬ 
gineering Co., 175 N.E. 123, 255 N. 
Y. 442. 

93. U.S.—American Ry. Express Co. 
V. Gilbreath, C.C.A.Tenn., 48 F.2d 
809. 

94. U.S.—Mideastern Contracting 

Corporation v. O’Toole, C.C.A.N.Y., 
65 F.2d 909. 

Cal.—Gastine v. Ewing, 150 P.'2d 266, 
65 Cal.App.2d 131. 

N.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324. 

N.C.—Brigman v. 
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Constr. Co., 136 S.E. 125, 192 N.C. 
791, 49 A.L.R. 773. 

45 C.J. p 820 note 1'5. 

Person accompanying one seeking 
employment as invitee see infra 
subdivision f of this section. 
Entry to estimate cost of work 
Where sign painter went to a 
place of business to solicit some sign 
painting business, and about two 
weeks later proprietor called painter 
to the place of business by telephone 
to estimate the cost of hanging a 
sign, painter was a business visitor. 
—Bessette v. Ernsting, 127 P.2d 438, 
155 Kan. 540. 

Invitation through hooking agent 
Where defendant acting through 
booking agents invited plaintiff to 
I appear and demonstrate her act, 
plaintiff was a business invitee and 
defendants owed her all duties at¬ 
tendant thereon.—Gastine v. Ewing, 
150 P.,2d 266, 65 Cal.App.2d 131. 

95. Cal.—Corpus Juris cited in 
Delay v. Braun, 146 P.2d 32, 33, 
63 Cal.App.2d 8, 

45 C.J. p 820 note 16. 

96. Ark.—St. Louis, etc., R. Co. v. 
Wirbel. 149 S.W. 92, 104 Ark. 236, 
Ann.Cas.l9140 277. 

45 C.J. p 820 note 17. 

97. Ark.—Arkansas, etc., R. Co. v. 
Sain, 119 S.W. 659, 90 Ark. 278, 22 
L.R.A.,N.S., 910. 

93. La.—Noble v. Southland Lumber 
Co., Inc., 4 La.App., Orleans, 281. 
99. Kan.—^Zeigler v. Oil Country 
Specialties Mfg. Co., 196 P. 603, 
108 Kan. 689. 

1. Va.—^Virginia Iron, etc., Co. v. 
Perkey, 130 S.E. 403, 143 Va. 168. 


Piske-Carter 
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ployment after having been told to return at a fu¬ 
ture indefinite date has been held not to be an in- 
vitee.2 

d. Inspection of Property for Sale or Rent 

A prospective purchaser or tenant of property who 
visits It for the purpose of inspection, with the consent of 
the owner or his authorized agent, occupies the status of 
an invitee or business visitor during such inspection. 

A prospective purchaser^ or tenant^ of property, 
who visits it for the purpose of inspection with the 
consent of the owner or his authorized agent, occu¬ 
pies the status of an invitee or business visitor dur¬ 
ing such inspection. So one who goes to the doof of 
an apartment building on which there is a sign *Tlat 
to Let,'^ to inquire about an apartment, has been 
held to occupy the status of an invitee.^ An ad¬ 
vertisement that certain premises are for rent does 
not imply an invitation to inspect them unattended,® 
and the fact that a vacant house is for sale does not 
constitute an invitation to prospective purchasers 
to enter on the premises to inspect it without the 
consent or further action by the owner. 

e. Invitation from Employee 

A person who enters upon property at the invitation of 
an employee of the owner occupies the status of an in¬ 
vitee with respect to the owner where, in giving the In¬ 
vitation, the employee acted within the scope of his au¬ 
thority. 

A person who enters upon property at the invita¬ 


tion of an employee of the owner occupies the status 
of an invitee with respect to the owner where, in 
giving the invitation, the employee acted within the 
scope of his authority.® So a physician who is 
called into premises, under the instructions of the 
superintendent of the owner, to attend an injured 
employee may occupy the status of an invitee,® and, 
where an employee is injured and calls for assist¬ 
ance, one who comes on the premises in answer to 
the cry of distress may be an invitee with respect 
to the owner.io Generally an invitation from an 
employee which is beyond the scope of the em¬ 
ployee's authority cannot give to the person invited 
the status of an invitee with respect to the owner, 
and this is true although the employee gives the in¬ 
vitation for the purpose of obtaining assistance in 
the duties of his employments^ even though the 
employee offers to pay the person so invited for the 
services performed.s® The fact that the person in¬ 
vited has previously entered the same premises for 
similar purposes on the unauthorized invitation of 
the employee does not give him the status of an in- 
vitee,S4 especially where knowledge of such entries 
is not brought home to the owner.^^ However, one 
who was invited to enter premises by an employee 
may occupy the status of an invitee even though the 
employee was without authority to extend the in¬ 
vitation, where persons in charge of the premises 
and in authority knew of, and acquiesced in, his 
presence.^® 


Employment in mine 

Va.—Virginia Iron, etc., Co. v. Per- 
key, supra. 

2. Tenn.—Rhodes v. J. R. Watkins 
& Co., 65 S.W.2d 1098, 16 Tenn. 
App. 163. 

3. Mass.—Wilkie v. Randolph Trust 
Co., 55 N.E.2d 466, 316 Mass. 267. 

N.T.-—Petluck V. McGolrick Realty 
Co., 268 N.T.S. 782, 240 App.Div. 
61. 

45 C.J. p 820 note 22. 

4. Cal.—Corpus Juris cited in 
Oettinger v. Stewart, 148 P.2d 19, 
21, 24 Cal.2d 133, 156 A.L.R. 1221. 

Ky.—Eggen v. Hickman, 119 S.W.2d 
633, 274 Ky. 650. 

Neb.—Brown v. Davenport Holding 
Co., 279 N.W. 161, 134 Neb. 456, 
118 A.L.R. 423. 

45 C.J. p 820 note 23. 

Person accompanying prospective 
purchaser or tenant as invitee see 
infra subdivision f of this section. 

6. N.Y.—Fogarty v. Bogart, 69 N.T. 

S. 47, 59 App.Div. 114. 

45 C.J. p 811 note 28. 

6, Ga.—Mortgage Commission Serv¬ 
icing qorporation v. Brock, 4 S.E. 
2d 669, 60 Ga.App. 695. 

7 . Mass.—Wilkie v. Randolph Trust 
Co., 65 N.E.2d 466, 316 Mass. 267, 


8. U.S.—King V. Yancey, C.C.A.Nev., 
147 F.2d 379. 

Ala.—Stephens v. Walker, 11'? So. 
22. 217 Ala. 466. 

Cal.—Smith v. Pickwick Stages Sys¬ 
tem. 297 P. 940. 113 Cal.App. 118. 

Conn.—Werebeychick v. Morris Land 
& Development Co., 142 A. 739, 108 
Conn. 226. 

Nev.—Nevada Transfer & Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87, 

N.Y.—Ferro v, Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398. 

Ohio.—Corpus Juris cited in Ohm v. 
Miller, 167 N.E. 482, 483, 31 Ohio 
App. 446. 

45 C.J. p 822 note 38. 

Care owed by employer to invitee 
invited by employee see Master 
and Servant § 575 c. 

9. Pa.—Jones v. Pennsylvania Coal, 
etc., Gorp., 99 A. 1008, 255 Pa. 339. 

10. N.T.—Laufer v. Shapiro, 206 N. 
Y.S. 189, 210 App.Div. 436, 437, af¬ 
firmed 213 N.Y.S. 840, 215 App.Div, 
769, affirmed 162 N.E. 429, 242 N.T. 
566. 

45 C.J. p 811 note 27. 

11. Ky.—Corpus Juris cited in 

Electric Bakeries v. Stacy's Adm'r, 
66 S.W.2d 70, 71, 2’52 Ky. 20. 

Mo.—Corpus Juris cited In Steven- 1 
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son V. Kansas City Southern Ry. 
Co.. 169 S.W.2d 260, 263, 348 Mo. 
1216. 

Tex.—Corpus Juris quoted in Texas 
& New Orleans R. R. Co. v. Keen, 
Civ.App., 72 S.W.2d 618, 619. 

45 C.J. p S2’2 note 39. 

Social call on employee 

A woman making a social call on 
janitor's wife when injured on stair¬ 
way used only as entrance to jani¬ 
tor's living quarters was not an in¬ 
vitee of janitor's employer.—Bart- 
kowski V. Schrembs, Ohio App. 67 
N.E.2d 922. 

12. Cal.—Giannini v. Campodonico, 
169 P. 80. 176 Cal. 548. 

13. Cal.—Giannini v. Campodonico, 

I supra. 

45 C.J. p 823 note 41. 

14. Cal.—-Giannini v, Campodonico, 
supra. 

15. Cal.—Giannini v. Campodonico, 
supra. 

,18. La.—Gray v. Foundation Co., 91 
So. 527, 151 La. 7. 

45 C.J. p 823 note 44. 

Person delivering food to employee 
according to a custom acquiesced in 
by the employer may occupy the sta¬ 
tus of an invitee of the employer.— 
McCowat-Mercer Printing Co. v. Tay- 



§ 43(4) 


NEGLIGENCE 


Generally a person who enters on an employer’s 
premises merely to see an employee on business not 
connected with that of the employer is not an in¬ 
vitee or business visitor of the employer, and the 
same rule applies to a person visiting a subcontrac¬ 
tor. 

f. Person Accompanying Invitee 

In order to be an Invitee or a business visitor it Is 
not necessary that the visitor should himself be on the 
premises for the purpose of the possessor's business but 
it is sufficient that he be on the premises for the con¬ 
venience or necessity of one who is on the premises for 
such a purpose. 

In order to be an invitee or a business visitor it 
is not necessary that the visitor should himself be 
on the premises for the purpose of the possessor’s 
business but it is sufficient that he be on the premis¬ 
es for the convenience or necessity of one who is 
on the premises for such a purpose.!^ So a person 
who might reasonably be expected to accompany a 
prospective purchaser or tenant of the property on 
his visit of inspection^o or to accompany one seek¬ 
ing employment on invitation from a prospective 
employer^t may occupy the status of an invitee or 
business visitor. However, it has also been held 
that one who accompanies an invitee to premises of 
another for his own pleasure or for his own pur¬ 
poses is not an invitee.^2 

g. Miscellaneous Purposes or Circumstances 

Persons who have been held to occupy the status of in¬ 
vitees OP business visitors include persons who have en¬ 
tered for miscellaneous purposes and under various cir¬ 
cumstances. 

Persons who have been held to occupy the status | 
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of invitees or business visitors include persons who 
have entered for miscellaneous purposes and under 
various circumstances, such as a person who en¬ 
tered premises to collect money due from the own¬ 
er or occupant23 or to obtain property which he had 
purchased"^ or stored a member of a school class 
conducted on the premises an unpaid advisor for 
young girls attending a social dance sponsored by 
an organization for girls a tenant who remained 
in a house by permission of the moving contrac¬ 
tor while the house was being moved ;28 a sales¬ 
man who entered to sell goods used in the business 
of the occupant of the premises a child playing 
at a neighbor’s house according to a customary prac¬ 
tice of the neighbors ;80 and a person entering prem¬ 
ises at the request of the owner or occupant to as¬ 
sist in an emergency.31 

Where the occupant of property blocks the high¬ 
way so that travelers on the highway must enter 
on his property to pass, such travelers are invitees 
of such occupant.22 Where, by the terms of a pol¬ 
icy of insurance on defendant’s property, the in¬ 
surance company reserved, as a condition precedent 
to the issuance of the policy, and its liability there¬ 
under, the right, through its agent, to inspect‘the 
sprinkler system at all reasonable times, and a duly 
authorized agent of the insurance company was sent 
to defendant’s place of business to make such in¬ 
spection, and defendant interposed mo objection to 
the inspection and an employee of defendant was 
designated to guide the agent through the build¬ 
ing, there was an invitation to the agent to make the 
inspection, and he occupied the status of an in- 

vitee.23 


lor, C.C.A.Tenn.. 115 F,2d 868—46 C. 

J. p 822 note 34 [a], 

17. Mo.—Stevenson v. Kansas City 
Southern Ry. Co., 169 S.W.2d 260, 
348 Mo. 1216. 

18. Mo.—Stevenson v. Kansas City 
Southern Ry. Co., supra. 

19. U.S.—Bollinger v. Gotham Ga¬ 
rage Co., C.C.A.K.Y., 155 F.2d 326. 

Cal.—Crane v. Smith, 144 P.2d 356, 
23 Cal.2d 288. 

Or.—Briggs v. John Teon Co., 122 P. 
2d 444, 168 Or. 239. 

Person accompanying store customer 
see infra § 44 b. 

Child accompanying- parent 

Miss.—Gulf Refining Co. v. Moody, 
160 So. 659, 172 Miss. 377. 

20 . Md.—Kalus v. Bass, 89 A. 731, 
122 Md. 467, Ann.Cas.l9l6A 985. 

45 C.J. P 820 note 24. 

Wife of prospective purchaser 

N.Y.—Davis v. Ferris, 69 N.T.S. 571, i 
29 App.Div. 623. I 


21. Wife of one seeking- employment 
N.C.—Brigman v. Fiske-Carter Const. 

Co., 136 S.E. 126, 192 N.C. 791, 49 
A.L.R. 773. 

22. U.S.—^Henry H. Cross Co. v. 
Simmons, C.C.A.Ark., 96 F.2d 482 
—Morse v. Sinclair Automobile 
Service Corporation, C.C.A.Ga., 86 
F.2d 298—Rhode v. Duff, C.C.A. 
Neb., 208 F. 115. 

23. Conn.—^Werebeychick v. Morris 
Land & Development Co., 142 A. 
739, 108 Conn. 226. 

45 C.J. p 810 note 21. 

24. Iowa.—Pomorantz v. Pennsyl- 
vania-Dixie Cement Corporation, 
243 N.W. 283, 214 Iowa 1002. 

N.J.—Severini v. Olim, 188 A. 675, 
15 N.J.Misc. 32. 

45 C.J. p 810 note 22, 

25. Tenn.—P. & B. Storage & Trans¬ 
fer Co. V. Lane, 11 Tenn.App. 237. 

28- Md.—State, to Use of Schiller, 
V, Hecht Co., 169 A. 311, 165 Md. I 
415. I 


27. Wash.—Kalinowski v. Young 
Women's CTIiristian Ass’n, 136 P.2d 
852, 17 Wash.2d 380. 

23. Cal.—Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237. 

29. Okl.—C. R. Anthony Co. v. Wil¬ 
liams, 94 P.2d 836, 185 Okl. 664. 

Pa.—Hartman v. Miller, 17 A.2d 652, 
143 PaSuper. 143, 

30. N.Y.—Bergman v. Feitelowitz, 
1 N.T.S.2d 983, 253 App.Div. 323, 
reversed on other grounds 16 N.E. 
2d 127, 278 N.Y. 620. 

Tenn.—Garis v. Eberling, 71 SW.2d 
216, 18 TenmApp. 1. 

31. Mo.—Solomon v. Moberly Light, 
etc., Co., 262 S.W. 367, 303 Mo. 62'2. 

45 C.J. p 814 note 48. 

32. Va.—Virginia Stage Lines v. 
Spencer, 36 S.E.2d 522, 184 Va. 870. 

33. D.C.—Dashields v. Moses, 36 
App.D.C. 583, 31 L.R.A.,N.S., 380. 

45 C.J. p 821 note 25. 
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§ 44 


Payment for use of property. One who has paid 
for the privilege of entering upon or using the prop¬ 
erty of another is an invitee when on such property 
for purposes within the privilege,^4 as are also his 
employees when on the property for such purpos- 
es.^^ 

Invitation from owner of easement. Where 
property is subject to an easement of a private right 
of way over it, one who is invited onto the right of 
way by the owner of the easement does not occupy 
the status of an invitee with respect to the owner 
of the servient property.^6 

Social guest. A person invited onto premises 
purely as a social guest with no mutuality of bene¬ 
fit in a business or commercial sense has been held 
not an invitee of the host with respect to liability 
of the host for injury.37 

§ 43(5). —— Withdrawal of Invitation 

One whose Invitation to enter premises has been with¬ 
drawn does not occupy the status of an Invitee if he subse¬ 
quently enters. 

One whose invitation to enter premises has been 
withdrawn does not occupy the status of an invitee 


if he subsequently enters.^^ So also, where an in¬ 
vitation to enter is withdrawn as to a certain well- 
defined portion of the premises, one who subse¬ 
quently enters such portion does not occupy the sta¬ 
tus of an invitee,^^ and a request not to enter such 
portion of the premises is as effective as a command 
in withdrawing the invitation.40 

§ 44. - Customers and Persons at Places 

of Public Resort 

a. Places of business or public resort 

generally 

b. Stores 

a. Places of Business or Public Resort Gener¬ 
ally 

A person Is an invitee or business visitor where, for 
purposes connected with the business conducted on the 
premises, he enters any place of business. 

A person is an invitee or business visitor where, 
for purposes connected with the business conducted 
on the premises, he enters any place of business, 
such as an auction room, 42 a bank, 43 a beauty par¬ 
lor,44 a business office,45 a business or office build¬ 
ing, 46 a colliery,47 and, he enters any place of 


34. Cal.—Corpus Juris cited in 
Reuter v. Hill, 28 P.2d 890. 392, 
136 Cal.App. 67. 

Mo.—Fishang v. Eyermann Contract¬ 
ing Co., 63 S.W.2d 30, 333 Mo. 874. 
45 C.J. p 821 note 26. 

35. Ind.—Clark v. Huntington, 127 
N.E. 301, 128 N.E. 453, 74 Ind.App. 
437. 

Entry by servant generally see su¬ 
pra subdivision b of this section. 
38. N.Y.—Streuber v. Meacham, 148 
N.T.S. 983, 163 App.Div. 674. 

37. Mass.—Comeau v. Comeau, 189 
K.E. 588, 285 Mass. 578, 92 A.L.R. 
1002. 

Minn.—Page v. Murphy, 261 N.W. 
443, 194 Minn. 607. 

N.Y.—Roth V. Prudential Life Ins. 
Co. of New York, 42 N.Y.S.2d 692, 
266 App.Div. 872. 

Wash.—Kalinowski v. Young Wom¬ 
en's Christian Ass’n, 135 P.2d 852, 
17 Wash.2d 380. 

However, in a case in which it was 
sought to hold the landlord of the 
host liable, it was broadly stated 
that the guest was an invitee of the 
host.—Chalmers v. Kolb, D.C.Pa., 9 
P.2d 924. 

38. N.Y.—Downes v. Elmira Bridge 
Co., 71 N.E. 743, 179 N.Y. 136. 

45 C.J. p 823 note 46. 

Extent of invitation with respect to 
time see infra § 47. 

39. N.Y.—Kafline v. Brooklyn East¬ 
ern Dist. Terminal Co., 168 N.Y.S. 
120, 180 App.Div. 858, affirmed 126 
N.B. 912, 228 N.Y, 621. 

45 CJ. p 828 note 47. 


40. D.C.—Coberth v. Great Atlan¬ 
tic, etc.. Tea Co., 36 App.D.C. 569. 

41. U.S.—^Lewis-Kures v. Edward R. 
Walsh & Co., C.C.A.N.Y., 102 P.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 596, 84 L.Ed. 499—Elkton 
Auto Sales Corporation v. State of 
Maryland, to Use of Perry, C.C.A. 
Md., 53 P.2d 8, 

Ala,—Sims v. Warren, 27 So.2d 803, 
248 Ala. 391. 

Ark.—Corpus Juris cited in Armour 
Co. V. Rose, 36 S.W.2d 70, 74, 
183 Ark. 413. 

Kan.—Kurre v. Graham Ship By 
Truck Co., 15 P.2d 463, 136 Kan. 
356. 

Mass.—Brosnan v. Koufman, 2 N.B. 
2d 441, 294 Mass. 495, 104 A.L.R. 
1177. 

Mich.—Corpus Juris cited in Perl v. 
Cohodas, Peterson, Paoli, Nast Co., 
294 N.W. 697, 700, 295 Mich, 325. 
N.Y.—Graber v. Grant Printing Cor¬ 
poration, 26 N.Y.S.2d 990. 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

Wash.—Smith v. Mottman, 77 P.2d 
376, 194 Wash. 100. 

45 C.J, p 814 note 52. 

Places of amusement see Theaters 
and Shows § 39, also 45 C.J. p 816 
notes 85-98. 

42. Ill.—Craney v. Union Stock 
Yards, etc., Co., 88 N.E. 1046, 240 
Ill. 602. 

45 C.J. p 815 note 61. 

43. Pa.—Noll V. Marian, 32 A.2d 18, 
347 Pa, 213—Sinn v. Farmers' De¬ 
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posit Sav. Bank, 150 A. 163, 300 
Pa. 85. 

45 C.J. p 814 note 54. 

Entering bank to obtain change 
Person who entered bank for pur¬ 
pose of obtaining change was an in¬ 
vitee,—American Nat. Bank v. Wolfe, 
125 S.W.2d 193, 22 Tenn.App. 642. 

44. Cal.—Micek v. Weaver-Jackson 
Co., 64 P.2d 768, 12 Cal.App.2d 19. 

45. Iowa.—Wilson v. Goodrich, 252 
N.W. 142, 218 Iowa 462. 

Express office 

Mass.—Judson v. American R, Ex¬ 
press Co., 136 N.E. 103, 242 Mass. 
269. 

45 C.J. p 814 note 56. 

Office of public service corporation 
Mass.—Ventromile v. Malden Elec¬ 
tric Co., 57 N.E.2d 209, 317 Mass. 
132. 

45 C.J. p 814 note 55. 

Telegraph office 

Pa.—Donohue v. Western Union Tel. 
Co., 57 Pa.Super. 261. 

43. Wash.—Johnson v. Smith, 194 P. 

997, 114 Wash. 311. 

45 C.J. p 814 note 53. 

Apartment building 
A person who attempted to obtain 
access to apartment of seamstress 
carrying on, in apartment building, 
business which general public was 
invited to patronize was an invitee. 
—Smith V. Mottman, 77 P.2d 376, 194 
Wash. 100. 

47. Pa.—Kapuscianski v. Philadel¬ 
phia, etc.. Coal, etc., Co., 137 A. 619, 
289 Pa. 388. 
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business such as a cotton a cottonseed oil 

a creamery,a dry dock,®^ an elevated rail¬ 
road station,^ junk yard,53 a lumberyard,a 

place where soft drinks are sold,^^ a saloon,^® a 
sawmill,a showroom,^^ a steamboat wharf,59 
stockyards,a storehouse,a storeroom,^2 an un¬ 
dertaking parlor,^^ a waiting room for patients of 
a physician,a warehouse,®^ and a wareroom.^^ 

The mere fact that property is fitted up and used 
for business purposes does not give the status of in¬ 
vitee to persons who enter therein for purposes of 
their own, having no connection with the business 


which is carried on there.®^ 

Entry for illegal purpose. One who enters 
place of business or public resort for an illegal pu 
pose does not occupy the status of an invitee,^8 

b. Stores 

A customer who enters a store for the purpose of tra 
occupies the status of an invitee or business visitor, 

A customer who enters a store for the purpose ( 
trade occupies the status of an invitee or busine 
visitor,and in this connection it is not necessai 
that the person entering should have a definite pu 


48, Ga.—Horton v. Harvey, 46 S.E. 
70, 119 Ga. 219. 

45 C.J. P 815 note 66. 

49, Cal.—Buckingrham v. San Joa¬ 
quin Cotton Oil Co., 16 P.2d 807, 
12S Cal.App. 94. 

Tex.—Beeville Cotton Oil Co. v. Sells, 
Civ.App., 84 S.W.2d 575. 

60, Minn.—Hasse v. Victoria , Co-op. 
Creamery Ass’n, 3 N.W.2d 593, 212 
Minn. 337. 

61. Cal,—^Wilson v. Union Iron 
Works Dry Dock Co., 140 P. 250, 
167 Cal. 539. 

52. Ill.—^Yiew v. Metropolitan West 
Side El. R. Co., 1G6 IlLApp, 154, 

53. Pa.—Talley v. Gorson, 28 Pa. 
Dist. 841. 

54. Md.—Riganis v. Mottu, 114 A. 
355, 156 Md. 340. 

N.Y.—Bayley v. Curtis Bros. Lum¬ 
ber Co., 108 N.Y.S. 937, 124 App. 
Div. 496. 

55. Ga.—Moone v. Smith, 65 S.E. 
712, 16 Ga.App, 649, 

56. Ga.—Rollestone v. Cassirer, 69 
S.E. 442, 3 Ga.App. 161. 

45 C.J. p 815 note 76. 

57. Vt—Rheaume v. Goodro, 34 A. 
2d 315, 113 Vt. 370. 

Custom sawmill I 

N.Y.—^AckerL v. Lansing, 59 NY. 646. I 

58. W.Va.—Cooper v. Pritchard Mo¬ 

tor Co., 36 S,E.2d 405, 128 W.Va. j 
312. I 

59. Md.—Bui'ke v. Maryland, etc., 
R. Co., 106 A. 353, 134 Md. 156, 

45 C.J. p 815 note 64. 

60. Tex.—Union Stock Yards v. 
Peeler, Civ.App., 21 S.W.2d 1076, 
reversed on other grounds, Com. 
App„ 37 S.W.2d 126. 

45 C.J. p 815 note 60. 

61. Tenn.—Durham v, Johnson, 8 
Tenn.Civ.App. 344. 

45 C.J. p 815 note 73. 

62. Cal.—John v. B. B. McGinnis 
Co., 99 P.2d 323, 37 CaLApp.2d 176. 

Ill.—Myers v. Sears, Roebuck & Co„ 
16 Isr.E.2d 926, 2916 Ul.App. 649. 

45 C.J. p 815 note 74. 

63. Conn.—Chatkin v. Talarski, 193 
A. 611, 123 Conn. 167. 


I 64. Ill.—Reynolds v. John Brod 
Chemical Co., 192 HI.App. 157. 

45 C.J. p 815 note 62. 

' 65. Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374-~Webber v. 
E. K. Larimer Hardware Co., 15 N. 
W.2d 286, 234 Iowa 1381. 

Ky.—Standard Oil Co. v. Hagan, 218 
S.W.2d 969, 309 Ky. 767. 

N.D.—Krueger v. .North Am. Cream¬ 
eries, 27 N.W.2d 240. 

Tenn.—P. & B. Storage & Transfer 
Co. V. Lane, 11 Tenn.App. 237. 

45 C.J. p 815 note 71. 

66. Mont.—Chichas v. Foley Bros. 
Grocery Co., 236 P. 361, 73 Mont. 
575. 

45 C.J. p 815 note 72. 

67. Ala.—Farmers’ & Merchants’ 
Warehouse Co. v. Perry, 118 So. 
406, 218 Ala. 223. 

45 C.J, p 813 note 44. 

Uso of promises for loafing 

One who without business goes in¬ 
to oil company’s storage room to 
loaf, knowing that such conduct is 
forbidden by company’s rules, is not 
invitee, with respect to company’s 
liability for employee's alleged neg¬ 
ligence causing fatal injury to loaf¬ 
er,—Dye V. Rule, 28 P.2d 768, 138 
Kan. 808. 

Entry to mail letter 

One who enters a business build¬ 
ing to mail a letter in a mail box 
maintained therein is not an invitee. 
—Brosnan v. Koufman, 2 N.E.2d 441, 
2 94 Mass. 495, 104 A.L.R. 1177. 

68. N.C.—^Jones v. Bland, 108 S.E. 
344. 182 N.C. 70, I'S A.L.R, 1383. 

45 C.J. p 816 note 99. 

69. U.S.—^Montgomery Ward & Co. 

V. Lamberson, C.€.A.Idaho, 144 F. 
2d 97—Baskin v. Montgomery 
Ward & Co., C.C.A.N.C., 104 F.2d 
631—Montgomery Ward & Co. v. 
Snuggins, C.C.A.Minn., 103 F.2d 458 
—Rankin v. S. S. Kresge Co., D.C. 

W. Va,, 69 F-Supp. 613, affirmed, C. 
C.A., 149 F.2d 934. 

Cal.—Neel v. Mannings, Inc., 122 P. 
2d 676, 19 Cal.2d 647—Sheridan v. 
Ravn, App., 204 P.2d 644—Locke 
V. Red River Lumber Co., 150 P.2d 
606, 65 Cal.App.2d 322—Thompson 
V. B. F. Goodrich Co., 120 P.2d 693, 
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48 Cal.App.2d 723—Colombo 
Axelrad, 114 P,2d 425, 45 Cal.Ap 
2d 439—Strong v. Chronicle Pu 
Co., 93 P.2d 649, 34 Cal.App.2d 33 

Conn.—Lunny v. Pe'pe, 165 A 65 

116 Conn. 684. 

D.C.—Custer v. Atlantic & Pacif 
Tea Co., Mun.App., 43 A.2d 716. 

Ga.—Bryant v. S. H. Kress & Co., 4 
S.E.2d 600, 76 Ga.App. 530. 

Ill.—Wesbrock v. Colby, Inc.. 43 I 
E2d 405, 315 Ill.App. 494—Todd ' 
S. S. Kresge Co., 24 N.E.2d 899, 80 
Ill.App. 89. 

Ind.—Clark Fruit Co. v. Stephan, 17 
N.E. 558. 91 Ind.App. 152. 

Iowa.—Osborn v. Klaber Bros., 28 
N.W. 252, 227 Iowa 105. 

Kan,—•Coi’piis Juris cited In Thog 
martin v. Koppel, 65 P.2d 571, 671 
145 Kan. 347. 

Ky.—^Winebarger v. Fee, 205 S.W.2 
1010, 305 Ky. 814—Lyle v. Megerle 
109 S.W.2d 598, 270 Ky. 227—P. -W 
Woolworth Co. v. Brown, 79 S.'W 
2d 3'62, 258 Ky. 29. 

Mich.—Steggall v. W. T. Knepp i 
Co., 217 N.W. 16, 241 Mich. 260. 

Miss.—Louisiana Oil Corporation ■v 
Davis, 158 So. 792, 172 Miss. 126. 

Mo.—Happy v. Walz, 213 S.W.2d 4ll 
—Sullivan v. S. S. Kresge Co., 161 
S.W.2d 811, 236 Mo.App. 1191- 

Stewart v. George B. Peck Co., 131 
S.W.2d 405, 234 Mo.App. 864- 

Barken v. S. S. Kresge Co., App, 

117 S.W.2d 674. 

Neb.—Malolepszy v. Central Market 
9 N.W.2d 474, 143 Neb. 356. 

N.J.—iCoiims Juris cited in Feingolc 
V. S. S. Kresge Co., 183 A 170, 171 
116 N.J.Law 146. 

Ohio.—Morgan v. American Meal 
Co., App., 46 N.E.2d 669. 

Okl.—S. H. Kress & Co. v. Maddox, 
203 P.2d 706. 

Or.—Lee v. Meier & Frank Co., 114 
P.2d 136, 166 Or. 600. 

R.I.—Cardall v. Shartenberg's Inc., 
31 A.2d 12, 169 R.I. 97—Royer v. 
Najarian, 198 A. 562, 60 R.I. 368. 

Tex,—Walgreen-Texas Co. v. Shivers, 
154 S.W.2d 625, 137 Tex. 493, re¬ 
versing 131 S.W.2d 850—^McCrory’s 
Stores Corporation v. Murphy, Civ. 
App., 164 S.W.2d 735, error refused. 

Va.—Ray lass Chain Stores v. De Jar- 
nette, 178 S.E. 34, 163 Va, 938. 
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pose of making any particular purchase, but it is 
sufficient that he enters to look around with the pur¬ 
pose of buying anything which he may see which 
strikes his fancy'^o or with a view to dealing with 
the store at some other time.'^l Likewise, a per¬ 
son who accompanies a customer,72 or who goes 
into a store to use a pay telephone maintained for 
the use of customers,73 or to retrieve an article lost 
in the store74 occupies the status of an invitee. 

A person entering a store for purposes of his own 
not connected with the business carried on therein 
and without any intention of presently or in the 
future becoming a customer is not an invitee,75 but 
he may subsequently acquire the status and rights of 
an invitee by transacting business with the store.75 
The maintenance of a show window in a store con¬ 
stitutes an implied invitation to passers-by to ap- 


§ 45 

proach and examine the goods displayed.77 

Demonstrator. A person demonstrating in a store 
a product of a particular manufacturer in accord¬ 
ance with a contract between the store owner and 
the manufacturer is an invitee or business visitor of 
the store owner.78 

§ 45. Injuries to Invitees in General 

a. Duty of care generally 

b. Condition of property 

c. Acts of other persons 

a. Duty of Care G-enerally 

The owner, occupant, or person in charge of property 
owes to an Invitee or business visitor the duty of exercis¬ 
ing reasonable or ordinary care for his safety, and is li¬ 
able for injury resulting from breach of such duty. 

The owner, occupant, or person in charge of prop¬ 


wash.—Barnes v. J. C- Penney Co., 
70 P.2d 311, 190 Wash. 633. 

Wis.—Schroeder v. Great Atlantic & 
Pacific Tea Co., 265 N.W. 559, 220 
Wis. 642. 

Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617, 

45 C.X P 815 note 80. 

A child who comes on the premises 
to make a purchase is an invitee.— 
Merriam v. Bonded Oil Co., 65 N.E. 
2d 74, 76 Ohio App. 435. 

70. N.Y.—Meyer v. Manzer, 39 N.T. 
S.2d 5. 179 Misc. 355. 

Tex.—Corpus Juris cited in Carlisle 
V. J. Weingarten, Inc., 152 S.W.2d 
1073, 1076, 137 Tex. 220. 

Wash.—Barnes v. J. C. Penney Co., 
70 P.2d 311, 190 Wash. 633. 

45 C.J. p 816 note 81. 

71. Wash.—Kinsman v. Barton, 251 
P. 663, 141 Wash. 311. 

45 C.J. P 816 note 82. 

Sign advertisingf sale on following 
day 

With respect to liability of owner 
of building for injuries sustained by 
plaintiff in falling on steps when 
leaving building, sign in window an¬ 
nouncing that a rummage sale would 
be held on the following day amount¬ 
ed to an invitation to persons inter¬ 
ested to enter upon the premises ei¬ 
ther for purpose of purchasing or as¬ 
certaining wdth certainty the goods 
which would be on sale.—Rasmussen 
V/ National Tea Co., 2i6 N,E.2d 623, 
304 Ill.App. 353. 

72. Ill.—Wheaton v. Goldblatt 
Bros., 15 N.E.2d 64, 295 Ill.App. 
618. 

Mo.—Kennedy v. Phillips, 5 S.W.2d 
33, 319 Mo. 573. 

Tex.—Carlisle v. J. Weingarten, Inc., 
152 S.W.2d 1073, 137 Tex. 220. 

Child 

(1) A minor child accom-panying 
an adult customer into the store may 
be an invitee or business,visitor. J 


Cal.—Crane v. Smith, 144 P.2d 356, 
23 Cal.2d 288—Takashi Kataoka v. 
May Department Stores Co., 140 
P.2d 467, 60 Cal.App.2d 177. 

Del.—Weinberg v. Hartman, Super., 
65 A.2d 805. 

D.C.—Custer v. Atlantic & Pacific 
Tea Co., Mun.App., 43 A.2d 716. 
Ind.—L, S. Ayres & Co. v. Hicks, 40 
N.E.2d 334, 220 Ind. 86, rehearing 
denied 41 N.B.2d 195, 356, 220 Ind. 
86 . 

N.J.—^Walec v. Jersey State Electric 
Co., 13 A.2d 301, 125 N.J.Law 90. 
R.I.—Milliken v. Weybosset Pure 
Food Market, 44 A.2d 723, 71 R.I. 
312. 

(2) The rule applies regardless of 
whether it is necessary for the cus¬ 
tomer to have the child with him in 
order to shop.—Crane v. Smith, 144 
P.2d 356, 23 Cal.2d 288. 

(3) Child accompanying mother 
was held to be an invitee where the 
mother intended to purchase cloth¬ 
ing for the child.—Den Braven v. 
Meyer Bros., 64 A.2d 219, 1 N.J. 470. 
Customer’s wife 

Tex.—Montgomery v. Allis-Chalmers 
Mfg. Co., Civ.App., 164 S.W.2d 556, 
error refused. 

73. XJ.S.—Randolph V. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Pa., 2 F. 
Supp. 462, affirmed, C.C.A., Great 
Atlantic & Pacific Tea Co. v. Ran¬ 
dolph, 64 F.2d 247. 

Conn.—^Ward v. Avery, 165 A. 602, 
113 Conn. 394. 

Ill.—Dowling v. MacLean Drug Co., 
248 Ill.App. 270. 

Neb.—Haley v. peer, 282 N.W. 389, 
135 Neb. 459. 

45 C.J. P 814 note 68. 

74. U.S.—H. L. Green Co. v. Bob¬ 
bitt, C.C.A.N.C., 99 P.2d 281. 

75. Kap.—Campbell v. , Weathers, 

^ 111 ,P.2d 72, 153 Kan. 316. I 
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Application of rule to child 

(1) Determination of whether a 
person is an invitee upon a mer¬ 
chant’s premises with respect to 
merchant's liability is based on 
whether the person had business 
with the merchant which would ren¬ 
der her presence of mutual benefi.t 
to both of them, and rule is same 
when applied to a child as when ap¬ 
plied to an adult.—Taylor v. Fort 
Worth Poultry & Egg Co., Tex.Civ. 
App., 112 S.W.2d 292, error dismissed. 

(2) Rule which assumes implied 
invitation is given to public to visit 
general merchandise store has no 
application where it is shown that 
injured child was not there in re¬ 
sponse to such invitation, -^ven 
though other children frequented the 
premises.—Taylor v. Fort Worth 
Poultry & Egg Co., supra. 

An undisclosed intention to make 
a purchase after fulfilling the pur¬ 
pose for which he enters will not 
render one who enters a store for the 
purpose other than the transaction 
of business therewith an invitee.— 
Keeran v. Spurgeon Mercantile Co., 
191 N.W. 99, 194 Iowa 1240, 27 A. 
L.R. 679. 

Pedestrian using short-cut 

Pedestrian who for his own con¬ 
venience took short-cut through and 
fell over scale in open triangular 
vestibule In front of entrance to 
store on corner, which vestibule 
formed a short passage between in¬ 
tersecting streets, was held not to 
be an invitee.—Baird v. Goldberg, 
142 S.W.2d 120, 283 Ky. 568. 

76. Cal.—Braun v. Vallade, li64 P. 
904, 33 Cal.App. 279. 

45 C.J. p 816 note 84. 

77. Me.—Leighton v. Dean, 102 A. 
665, 117 Me. 40, L.R.A..1918B 92;2. 

45 C.J. p 811 note 29. 

78. Mass.—^Alberts v. Brockelman 
Bros., 45 N.B.2d 392, 312, Mass. 486. 
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erty owes to an invitee or business visitor the duty i safety,commensurate with the particular circuir 
of exercising reasonable or ordinary care for his I 


79. U.S.—^Reeves v, Philadelphia 
Import Co., C.C.A.Pa., 150 F.2d S54 
—Montgromery Ward & Co. v. 
Lamberson, C.C.A.Idaho, 144 P.2d 
97—New York Life Ins. Co. v. 
Seighman. C.C.A.Ohio, 140 F.2d 
930—Cudahy Packing: Co. v. Mc¬ 
Bride. C.C.A.Neb., 92 F.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 U.S. 
’639, 82 L.Ed. 1099—Empire Dist. 
Electric Co. v. Harris, C.C.A.Mo., 
S2 F.2d 4 8—Henry W. Cross Co. v. 
Burns, C.C.A.Ark., 81 F.2d S56. 
Ala.—Great Atlantic & Pacific Tea 
Co. V. Keltner, 191 So. 633, 29 Ala. 
App. 5, certiorari denied 191 So. 
840. 238 Ala. 462. 

Ark.—Glidewell v. Arkhola Sand & 
Gravel Co., 208 S.W.2d 4, 212 Ark. 
838—-Armour & Co. v. Rose, 36 S. 
W.2d 70, 183 Ark. 413. 

Cal.—Oettinger v. Stewart, 148 P. 
2d 19. 24 Cal.2d 133—Hinds v. 

Wheadon. 121 P.2d 724, 19 Cal.2d 
468—Tuttle V. Crawford. 63 P.2d 
1128, 8 Cal.2d 126—Wooll v. J. S. 
Shea Co., 5 P.2d 421, 214 Cal. 302— 
Moran v. Zenith Oil Co., App., 206 
P.2d 679—Sheridan v. Ravn, App., 
204 P.2d 644—Perbost v. San Mari¬ 
no Hall-School for Girls, 199 P.2d 
701, 88 Cal.App.2d 796—La Malfa 
V. Plombo Bros., 161 P.2d 964, 70 
Cal.App.2d 840—King v. Griffith 
Co., 150 P.2d 8, 65 Cal.App.2d 114 
—Walker v. Greenberger, 147 P.2d 
105, 63 Cal.App.2d 426—^Demmon v. 
Smith, 136 P.2d 660, 58 Cal.App.2d 
425—Hechler v. McDonnell, 109 P. 
2d 426, 109 Cal.App.2d 515—Cor¬ 
pus Juris cited ia Beck v. Sirota, 
109 P.2d 419. 423, 42 Cal.App.2d 
551—Reinhard v. Lawrence Ware¬ 
house Co., 107 P.2d 601, 41 Cal.App. 
2d 741—Funari v. Gravem-Inglis 
Baking Co., 104 P.2d 44, 40 Cal. 
App,2d 25—Bruce v. Risley, 59 P. 
2d 847, 15 Cal.App.2d 659—Micek 
V. Weaver-Jackson Co., 54 P.2d 768, 
12 Cal.App. 2d 19—Corpus Juris 
cited iu Reuter v. Hill, 28 P.2d 390, 
892, 13>6 Cal.App. 67—^Corpus Juris 
quoted la Boothby v. Town of 
Yreka City, 4 P.2d 589, 691, 117 
Cal.App, 684—Madigan v. O. A. 
Hale & Co., 265 P. 574, 90 Cal.App. 
151. 

Conn.—Werebeychiok v. Morris 
Land & Development Co„ 142 A. 
739, 108 Conn. 226. 

Del.—^Weinberg v. Hartman, Super., 
65 A.2d 806, 

Fla.—^Burdine's, Inc., v. McConnell, 1 
So.2d 462, 146 Fla. 512. 

Oa.—Nabors v. Atlanta Biltmore 
Corp., 49 S.E.2d 688, 77 Ga.App. 
730. 

Idaho.—Pittman v. Sather, 188 P.2d 
600, 188 Idaho 686—Hall v. Boise 
Payette Lumber Co., 125 P.2d 311, 
63 Idaho 686—Martin v. Brown, 54 
P.2d 1167, 66 Idaho 379—Corpus 


Juris quoted ia Bicandl v. Boise 
Payette Lumber Co., 44 P.2d 1103, 
1106, 55 Idaho 543. 

Ill.—Briney v. Illinois Cent. R. Co., 
81 N.E.2d 866, 401 Ill. 181—Peers 

V. Pierre, S3 N.E.2d 20, 336 Ill.App. 
134—Jones v. 20 North Wacker 
Drive Bldg. Corp., 75 N.E.2d 400, 
332 Ill.App. 382—^Armster v. Amer¬ 
ican Steel Foundries, 40 N.E.2d 
575. 313 Ill.App. 378—Brett v. Cen¬ 
tury Petroleums, 23 N.E.2d 359, 
302 IlLApp. 99. 

Iowa.—Webber v. E. K. Larimer 
Hardware Co.. 15 N.W.2d 286, 234 
Iowa 1381—^Parsons v. H. L. Green 
Co., 10 N.W.2d 40, 233 Iowa 648— 
Mann v. Des Moines Ry. Co., 7 N. 

W. 2cl 45, 232 Iowa 1049—Corpus 
Juris quoted ia Nelson v. Smeltzer, 
265 N.W. 924, 926, 221 Iowa 972. 

Kan.—Corpus Juiis cited in Holmes 

V. Miller Amusement Co., 107 P.2d 
736, 738, 162 Kan. 785—Corpus Ju¬ 
ris cited in Mills v. City of Wichi- | 
ta, 73 P.2d 1054, 1058, 146 Kan. 772 
—Corpus Juris cited in Thogmar- 
tin V, Koppel, 65 P.2d 671, 672, 145 
Kan. 347. 

Ky.—Sidebottom v. Aubrey, lOl S. 

W. 2d 212, 267 Ky. 45. 

La.—Riche v. Thompson, App., 6 So. 
2d 5-66. 

Md.—^Corpus Juris cited in Beverly 
Beach Club v. Marron, 192 A. 278, 
280, 172 Md. 471. 

Mich.—Boylen v. Berkey & Gay F^ar- 
niture Co., 244 N.W. 451, 260 Mich. 
211 . 

Minn.—Blomberg v. Trupukka, 299 
N.W, 11, 210 Minn. 623—Corpus 
Juris cited ia Guild v. Miller, 271 
N.W. 332. 335, 199 Minn. 141. 

Miss.—^Daniel v. Jackson Infirmary, 
163 So. 447, 173 Miss. 832. 

Mo.—Porchey v. Kelling, 185 S.W.2d 
820, 353 Mo. 1034—^Long v. F. W. 
Wool worth Co., 159 S.W.2d 619— 
Stevenson v. Kansas City Southern 
Ry. Co,, 159 S.W.2d 260, 348 Mo. 
1216—^Fisharg v. Eyermann Con¬ 
tracting Co., 63 S.W.2d 30, 333 Mo. 
874 — ^Kennedy V. Phillips, 5.S.W.2d 
33, 319 Mo. 573—C'oi’pus Juris cit¬ 
ed ia Clayton v. May Department 
Stores Co., App., 184 S.W.2d 735, 
740 — Kellogg V. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, 236 Mo. 
App. 699—Corpus Juris cited ia 
Barken v. S. S. Kresge Co., App., 
117 S.W.2d 674—Corpus Juris cit¬ 
ed in Powell v. Brosnahan, App., 
115 S.W.2d 140, 143. 

Neb.—'Corpus Juris cited la Brown 

V. Davenport Plolding Co., 279- N. 

W. 161, 162, 134 Neb. 466, 118 A-L. 
R. 423. 

Nev.—Nevada Transfer & Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87. 

N.J.—Severiiii v. Olim, 188 A. 675, 
15 N.J.Misc. 32—Corpus Juris cit- 
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ed in Sutton v. Lerner Stores Cor 
poration, 162 A. 645, 64i6 lo nj 
M isc. 1126, 

N.Y.—Halverson v. 562 West 140tl 
Street Corporation, 47 N.E.2d 686 
290 N.Y. 40—Greene v. Sibley 
Lindsay-& Curr Co., 177 N.E. 416 
257 N.Y. 190—Hudson v. Church ol 
Holy Trinity, 166 N.E. 306, 250 N 
Y. 513—Carney v. Buyea, 65 N.Y. 
S.2d 902, 27l App.Div. 338, appeal 
denied 68 N.Y.S.2d 446, 271 App. 
Div. 949. 

N.D.—Corpus Juris cited in Krueger 
v. North Ana.' Creameries, 27 N.W 
2d 240, 242. 

Ohio.—Farina v. First Nat. Bank, 61 
N.E.2d 36, 72 Ohio App. 109. 

Okl.—Corpus Juris cited ia Clink- 
scales V. Mundkoski, 79 P.2d 562, 
563, 183 Okl. 12—Corpus Juris 

quoted ia Owen v. Kittennan, 62 P. 
2d 1193, 1194, 178 Okl. 483—Corpus 
Juris quoted ia St. Louis-San 
Francisco Ry. Co. v. Williams, 66 
P.2d 815, 817, 176 Okl. 465. 

Pa.—Sheridan v. Great Atlantic & 
Pacific Tea Co.. 44 A.2d 280, 353 
Pa. 11—Noll v. Marian, 32 A.2d 18, 
347 Pa. 213—Vetter v. Great Atlan¬ 
tic & Pacific Tea Co., 185 A. 613, 
322 Pa. 449—Sinn v. Farmers' De¬ 
posit Sav. Bank. 150 A. 163, 300 Pa. 

■ 85—^Weir v. Bond Clothes, 198 A. 
896, 131 Pa.Super. 54. 

?^*I.—^Nottle v. . Picchione, 59 A,2d 
177. 

Tenn.—Hill v. Castner-Knott Dry 
Goods Co., 166 S.W.2d 638, 25 Tenn. 
App. 280. 

Tex.—Corpus Juris cited ia O'Connor 
V. Dallas Cotton Exchange, Civ. 
App., 153 S.W.2d 266, 268-^J. Ros-, 
enbaum Grain Co. v. Mitchell, Civ.' 
App., 142 S.W. 121, error refused 
145 S.W. 1188, 105 Tex. 160—Worth 
Pood Markets v. Le Baume, Civ. 

: App., 112 S.W.2d 1089, error dis¬ 
missed—Corpus Juris cited la 
Southern Enterprises, Inc., of Tex-' 
as V, Marek, Civ.App., 68 S.W.2d, 
384, 387—Corpus Juris cited in El 
Paso Laundry Co. v, Gonzales, Civ. 
App., 36 S.W.2d 793, 794. 

Va.—Comess v. Norfolk General Hos¬ 
pital, 52 S.E.2d 125, 189 Va. 229. 

45 C.J. p 824 note 60, p 825 note 69. 

A storekeeper must exercise ordi¬ 
nary care for the safety and protec¬ 
tion of customers. 

U.S.—Montgomery W^ard & Co. v. 
Lamberson, C.C.A.Idalio, 144 F.2d 
97—Baskin v. Montgomery Ward Iz 
Co., aC.A.N.C., 104 P.2d 531— 
Rankin v. S. S. Kresge Co., D.C.W. 
Va,, 69 F.Supp. 613, affirmed, C. 
O.A., 149 P.2d 934. 

Cal.—Girvetz v.' Boys' Market, App., 
206 P.2d 6. 

Minn.—O’Connor v. J. C. Penney Co., 

2 N.W.2d 419, 211 Minn, 602. 

—^Evans v. Sears, Roebuck & Co., 
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stances involved,so and is liable for injury resulting omission complained of.*® The duty in this respert 
from breach of such dutySi although no element of is an active,S3 affirmative,S4 or positiveSS one, and is 
lawlessness or wantonness enters into the act or not limited to merely refraining from injurious acts, 


App-, 129 S.W.2d 53—Bai'ken v. S. 
S. Kresg-e Co., App., 117 S.W.2d 674. 
Keb.—Rankin v. J. L. Brandeis & 
Sons, 280 N.W. 260, 135 Neb. S6. 
Ohio.—Johnson v. Wagner Provision 
Co., 49 N.E,2d 925, 141 Ohio St. 
584—Morgan v. American Meat Co., 
App., 46 N.B.2d 669. 
pa.—Dalgleish v. Oppenheim, Collins 
& Co., 152 A. 759, 302 Pa. 88—Hix- 
enbaugh v. J. G. McCrory Co., 20 
A.2d 910, 145 Pa.Super. 910, dis¬ 
senting opinion 21 A.2d 242, 145 
Pa.Super. 910—Christman v, Segal, 
17 A.2d 676, 143 Pa.Super. 87. 
Tenn.—Dolan v. Bry Block Mercan¬ 
tile Co., 126 S.W.2d 376, 23 Tenn. 
App. 47. 

Tex.—^Walgreen-Texas Co. v. Shivers, 
154 S.W.2d 625, 137 Tex. 493. 

Wis.—Schrocder v. Great Atlantic & 
Pacific Tea Co., 265 N.W. 559, 220 
Wis. 642. 

Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617. 

Ordinarily prudent man 

Measure of due care owed by store¬ 
keeper to customer is that of ordi¬ 
narily prudent, not perfectly prudent, 
man.—Griggs v. Seal's, Roebuck & 
Co., 10 S.E.2d 623, 218 N.C. 166. 

Care of common carrier 

(1) The owner or occupant of 
premises is not held to that high de¬ 
gree of care which attaches to.com¬ 
mon carriers of passengers for hire. 
Iowa.—Osborn v. Klaber Bros., 287 

N.W. 252, 227 Iowa 105. 

Ky.—Sidebottom, v. Aubrey, 101 S.W. 
2d 212, 267 Ky. 45. 

(2) Duty of storekeeper to custom¬ 
ers does not rest on same basis as 
that of master to a servant or of 
common carriers to passengers.—Mc- 
Keighan v. Kline's, Inc., 98 S.W.2d 
555, 339 Mo. 523—Uelentrup v. 
Switzerland Stores, Mo.App., 164 S. 
W.2d 650, 

Bangers reasonably to be apprehend¬ 
ed 

An inviter is bound to exercise 
reasonable or ordinary care to pro¬ 
tect an invitee against dangers rea¬ 
sonably to be apprehended, 

IST.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324, 

Okl.—Hayes v. Oklahoma City, 103 
P.2d 563, 187 Okl. 490. 

Balancing risk and utility of act 
(1) In detei'mining whether the 
proprietor of a business establish¬ 
ment exercised a proper degree of 
care, the courts apply the rule that, 
where an act is one which a reason¬ 
able man would recognize as involv¬ 
ing a risk of harm to another, the 
risk is unreasonable and the act is 
negligent if the risk is of such mag¬ 
nitude as to outweigh what the law 
regards as the utility of the act or 


of the particular manner in which it 
is done.—Crane v. Smith, 144 P.2d 
356, 23 Cal.2d 288. 

(2) If the proprietor can accom¬ 
plish the same results by other con¬ 
duct which Involves less opportunity 
for harm to others, the risk incurred 
by the manner of doing business 
which results in injury is unreason¬ 
able.—Crane v. Smith, supra. 

An entry upon land of another is 
privileged in so far as it is pursuant 
to the possessor’s free consent.—De¬ 
lay V. Braun, 146 P.2d 32, 63 Cal. 
App.2d 8. 

80. Ala.—Norwood Clinic v. Spann, 
199 So. 840. 240 Ala. 427. 

Fla.—Moulden v. Jefferson Standard 
Life Ins. Co., 2 So:2d 302, 147 Fla. 
36—Burdine’s, Inc. v. McConnell, 1 
So.2d 462, 146 Fla. 512. 

Ky.—Sidebottom v. Aubrey, 101 S.W. 

2d 212, 267 Ky. 45. 

N.H.—^Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

N.M.—De Baca v. Kahn, 161 P.2d 
630, 49 N.M. 225. 

81. U.S.—Montgomery Ward & Co. 
V. Lamberson, C.C.A.Idaho, 144 F.2d 
97. 

Cal.—Delay v. Braun, 146 P.2d 32, 63 
Cal.App,2d 8. 

Md.—Corpus Juris cited in Beverly 
Beach Club v. Marron, 192 A. 278, 
280, 172 Md. 471. 

Mass.—Alberts v. Brockelman Bros., 
45 N.E.2d 392, 312 Mass. 486— 
Engel’v. Boston Ice Co., 4 N.E.2d 
455, 295 Mass. 428—Peterson v. 

Empire Clothing Co., 200 N.E. 399, 
293 Mass. 447, 

Mo.—Barken v. S. S. Kresge Co., 
App., 117 S.W.2d 674. 

Mont.—Corpus Juris cited In Ulmen 
V. Schwieger, 12 P.2d 856, 863, 92 
Mont. 331. 

N.J.—Linders v. Bildner, 33 A.2d 892, 
130 N.J.Law 555—Linders v. Bild¬ 
ner, 29 A.2d 182, 129 N.J.Law 246. 
Okl.—Owen v. Kitterman, 62 P.2d 
1193, 178 Okl. 483. 

Pa.—Hixenbaugli v. J. G. McCrory 
Co., 20 A.2d 910, 145 Pa.Super. 586, 
dissenting opinion 21 A.2d 242, 145 
Pa.Super. 686—Saar v. Saar, 17 A. 
2d 745, 143 Pa.Super. 528. 

Tenn.—^Hatcher v. Cantrell, 65 S.W. 

2d 247, 16 Tenn.App. 644. 

Tex,—Boggus Motor Co. v. Stan- 
dridge, Civ.App., 138 S.W.2d 643. 
error dismissed, judgment correct. 
-^Corpus Juris cited la El Paso 
Laundry Co. v. Gonzales, Civ.App., 
36 S.W.2d 793, 794. 

45 C.J. p 825 note 61. 

Iiaw applicable in action against 
store owner 

In action against store owner for 
injuries sustained by customer in 
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store, law applicable is that govern^ 
ing landowner’s rights and duties to¬ 
ward invitee,—Blackwell v. J. J- 
Newberry Co., Mo.App., 156 S.W.2d 

14. 

812. Ga.—Bass v. Southern Enter¬ 
prises, Inc., 123 S.E. 753, 32 Gas. 
App. 399. 

83. Ga.—Corpus Juris cited Li Cof¬ 
fer V. Bradshaw, 167 S.E. 119, 122,. 
46 Ga.App. 143, 

Vt—Wool V. Lamer, 26 A.2d 89, 112 
Vt. 431, followed in 26 A.2d 93, 112 
Vt. 437. 

45 C.J. p 825 note 53. 

Measures to avert injury 

If presence of an invitee on prem¬ 
ises was likely to be attended by a 
peril not open and obvious and con¬ 
cerning which he had no knowledge, 
the inviter, if it knew or ought to 
have known of such danger, was ob¬ 
liged to take appropriate measures to 
avert injury to him.—^Palmer v. Bos¬ 
ton Penny Sav. Bank, 17 N.E.2d 899, 
301 Mass. 540, 120 A.L.R. 633. 
Warning 

(1) There is a duty to warn in¬ 
vitees of danger of which the inviter 
is charged with knowledge and of 
which the invitee is ignorant. 

Cal.—Wooll V. J. S. Shea Co., 5 P.2d 

421, 214 Cal. 302. 

Mass.—Palmer v. Boston Penny Sav. 
Bank, 17 N.E.2d 899, 301 Mass. 540, 
120 A.L.R. 633. 

45 C.J. p 825 note 53 [c]. 

(2) The fact that the inviter has 
adopted the best method known in 
the conduct of its business does not 
obviate the duty to give warning of 
hidden danger.—Cole v. North Dan¬ 
ville Co-op. Creamery Ass’n, 151 A. 
568, 103 Vt. 32. 

84- Minn.—Mazey v. Loveland, 158 
N.W; 44, 133 Minn. 210, L.R.A. 

1916P 279. 

Pa.—McCreery v. Westmoreland 
Farm Bureau Co-op. Ass'n, 55 A.2d 
399, 357 Pa. 567. ’ 

Vigilance 

One who collects a large number 
of people for gain or profit must be 
vigilant to protect them.—Seligson v. 
Victory Pool. 66 N.Y.S.2d 453, 187 
Misc. 10*67, affirmed 71 N.Y.S.2d 703. 
272 App.Div. 766—Schubart v. Hotel 
Astor, 5 N.Y.S.2d 203, 168 Misc. 431. 
85. Mont.—McCulloch v. Horton, 56 
P.2d 1344, 102 Mont. 135—^Fussel- 
man v. Yellowstone Valley Land, 
etc., Co., 163 P. 473, 53 Mont. 254, 
Ann.Cas.l918B 420. 

■dse of merchandise truck 

Store owner was under positive 
duty to exercise reasonable care in 
using merchandise truck so as not to 
injure customers lawfully using hall¬ 
way.—Sears, Roebuck & Co. v. 
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although there is also a duty to refrain from any act 
which may make the invitee’s use of the premises 
dangerous86 or result in injury to him.S? So the 
business of the owner or occupant must be conduct¬ 


ed with reasonable care to avoid injuring invitees.88 
The owner, occupant, or person in charge of prop¬ 
erty is not an insurer of the safety of an invitee 
thereon,s 9 and in the absence of negligence there is 


Georgre, 125 F.2d 739, 75 U.S.App.D.C. 
73. 

86. 3Sr,J.—Kappertz v. The Jersey- 
man, 121 A. 71S, 98 N.J.Law 836. 
Pa.—Kapuscianski v. Philadelphia, 
etc., Coal, etc., Co., 137 A. 619, 289 
Pa. 388. 

BY. Iowa—Corpus Juris oited in Sul- 
hoft V. Everett, 16 N.W.2d 737, 235 
Iowa 396. 

45 C.J. p 825 note 57. 

Pushing* invite© off porch 

Where defendant and his invitee 
were standing* on defendant’s rear 
porch which was only about five feet 
long and four feet wide and had no 
railing, defendant was required to 
exercise reasonable care to avoid 
brushing or pushing invitee off the 
porch.—Stein v. Nashner, 27 A.2d 801, 
129 Conn. 317. 

88. Ky.—Corpus Juris cited in A. L. 
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E. 2d 532, 12 S.E.2d 513, 122 W.Va 
514. 
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Mere ownership or occupancy of 
premises does not render one liable 
for injuries sustained by persons 
who have entered thereon since the 
owner is not an insurer of the safe¬ 
ty of such persons notwithstanding 
he has Invited them to enter. 

Mo.—Lindquist v. S. S. Kresge Co„ 
136 S.W.2d 303, 345 Mo. 849. 
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no liability.9<^ The duty of exercising ordinary 
care for the safety of business visitors may require 
one who invites the public to his premises to pur¬ 
chase goods to take measures different from those 
required of one inviting others to his private resi¬ 


dence,and a person who enters a private residence 
even for purposes connected with the owner^s busi¬ 
ness is entitled to expect only such preparation as 
a reasonably prudent householder makes for the re¬ 
ception of such visitors to secure their safety.^^ 
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N.E.2d 761, 336 Ill.App. 352—Todd 

V. S. S. Kresge Co., 24 N.E.2d 899, 
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Improper conduct of invitee. The duty toward an 
invitee does not extend to looking out for or pre¬ 
venting wrongful acts^^ or disorderly conduct^^ of 
the invitee, which may result in injury to him, or 
to prevent a careless person from injuring him- 
self.^^ 

Two companies occupying premises. Where two 
companies occupy the same premises, both compa¬ 
nies owe the duty of exercising reasonable care for 

the premises.^ 


h. Condition of Property 

The owner, occupant, or person In charge of premises 
owes to invitees or business visitors thereon the duty of 
exercising reasonable care to keep the premises in a 
reasonably safe and suitable condition, or of warning in. 
vitees or business visitors of hidden or concealed perils of 
which he knows or should know in the exercise of reason¬ 
able care. 

The owner, occupant, or person in charge of 
premises owes to invitees or business visitors there¬ 
on the duty of exercising reasonable care to keep 
the premises in a reasonably safe and suitable condi- 
tion,^7 or of warning invitees or business visitors 
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Bauge v. De Bauge, 57 P.2d 31, 33, 
143 Kan. 880. 

Ky.—Standard Oil Co. v. Hagan, 218 
S.W.2d 969, 309 Ky. 767—Tennes¬ 
see Valley Authority v. Stratton, 
209 S.W.2d 318, 306 Ky. 753— 
Slioffner v. Pilkerton, 166 S.W.2d 
870, 292 Ky. 407—Peerless Mfg. 
Corporation v. Davenport, 136 S. 
W.2d 779, 281 Ky. 654—Eggen v. 
Hickman, 119 S.W.2d 633, 274 Ky. 
550—Young's Adm’r ‘V. Fai’mers & 
Depositors Bank, 103 S.W.2d 667, 
267 Ky. 845—Standard Oil Co. v. 
Titus, 219 S.W. 1077, 187 Ky. 5'60. 

La.—Mercer v. Tremont & G. Ry, Co., 
App., 19 So.2d 270. 

Me.—Shaw v. Piel, 27 A2d 137, 138 
Me. 57. 

Md.—Long V. Joestlein, 66 A.2d 407 
—^Elzey V. Boston Metals Co., 56 
A.2d 692—Potts v. Armour & Co., 
39 A.2d 552, 183 Md. 483—Corpus 
Juris cited in Yaniger v. Calvert 
Bldg. & Const. Co., 37 A.2d 263, 
264, 183 Md. 285—Ambassador 

Apartment Corporation v. McCau¬ 
ley, 34 A.2d 333, 182 Md. 275— 
Beverly Beach Club v. Marron, 192 
A. 278, 172 Md. 471—Recreation 

Centre Corporation v. Zimmerman, 
191 A. 233, 172 Md. 309—Corpus 
Juris cited in O’Neill & Co. v. 
Crummitt, 190 A. 763, 766, 172 Md. 
53 —.Corpus Juris cited in Eyerly 
V. Baker, 178 A. 691, 694, 168 Md. 
599. 

Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co., 84 N.E.2a 10, $23 Mass. 
702—Flanders v. Pailey, 71 N.E.2d 
112, 320 Mass. 744—^Wilkie v. Ran¬ 
dolph Trust Co., 65 N.E.2d 466, 316 
Mass. 267—^Lyons v. Hennessey, 50 
N.E.2d 93, 314 Mass. 359 —Parker 
V. Jordan Marsh Co., 37 N.E.2d 465, 
310 Mass. 227 — Lord v. Lowell In¬ 
stitution for Savings, 23 N.E.2d 
101, 304 Mass. 212—^Palmer v. Bos¬ 
ton Penny Sav. Bank, 17 N.B.2a 
899, 301 Mass. 540—Brosnan v. 

Koufman, 2 N.E.2d 441, 294 Mass. 
495, 104 A.L.R. 1177. 

Mich.—^Keech v. Clements, 5 N.W.2d 
670, 303 Mich. 69. 
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Minn.—McGenty v. John A. Stephen¬ 
son & Co., 15 N,W.2d 874, 218 Minn. 
311—Eklund v. Kapetas, 11 N.W. 
2d 805, 216 Minn. 79—Anderson v. 
Winkle, 5 N.W.2d 355, 213 Minn. 

77 _Corpus Juris cited in Dickson 

V. Emporium Mercantile, 259 N.W. 
375, 376, 193 Minn. 629. 

Mo,—Summa v. Morgan Real Es¬ 
tate Co., 165 S.W.2d 390, 350 Mo. 
205—Long V. P. W. Woolworth 
Co., 159 S.W.2d 619—Ilgenfritz v. 
Missouri Power & Light Co., 101 
S.W.2d 723, 340 Mo. 648—Lenger 

V. Modern Recreations, App., 203 
S.W.2d 100—Clayton v. May De¬ 
partment Stores Co., App., 184 S. 

W. 2d 735—Rearden v. F. W. Wool- 
worth Co., App., 154 S.W.2d 373— 
Cates V. Evans, App., 142 S.W.2d 
654—Brody v. Cudahy Packing Co., 

127 S.W.2d 7. 233 Mo.App. 973— 
Vairo v. Vairo, App-, 99 S.W.2d 
113—Savona v. May Department 
Stores Co., App.. 71 S.W.2d 157. 

Mont.—^Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6. 
Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356—Haley 
V. Deer, 283 N.W. 389. 135 Neb. 459. 
Nev.—Hotels El Rancho v. Pray, 187 
P.2d 568. 64 Nev. 591. 

N.H.—Cook V. 177 Granite St., 64 
A.2d 327, 95 N.H. 397. 

N.J.—Beck V. Monmouth Lumber 
Co., 69 A.2d 400, 137 N.J.Law 268 
—Lordi V. Spiotta, 45 A.2d 491, 
133 N.J.Law 581—Griffen v. De 
Geeter, 40 A.2d 579, 132 N.J.Law 
381—^Horton v. Smith, 27 A.2d 193, 

128 N.J.Law 488—Broecker v. 
Armstrong Cork Co., 24 A.2d 194, 
128 N.J.Law 3—Halligan v. West¬ 
mont Loving Service, 187 A. 729, 
14 N.J.Misc. 819—Sutton v. Lerner 
Stores Corporation, 162 A. 645, 10 
N.J.Misc. 1126. 

N.M.—Boyce v. Brewington, 158 P.2d 

124, 49 N.M. 107. 

N.Y.—Graber v. Grant Printing Cor¬ 
poration, 26 N.Y.S.2d 990. 

N.C.—Brown v. Montgomery Ward & 
Co., 8 S.E.2d 199, 217 N.C. 36S— 
Anderson v. Reldsville Amusement 
Co., 195 S.E. 3816, 213 N.C. 130. 
Ohio.—Bosjnak v. Superior Sheet 
Steel Co., 62 N.E.2d 305, 145 Ohio 
St. 538. 

Okl.—Corpus Juris quoted in City of 
Drumright v. Moore, 170 P.2d 230, 
232, 197 Okl. 306—Corpus Juris 
quoted in St, Louis-San Francisco 
Ry. Co. V. Gilbert, 95 P.2d 123, 

125, 185 Okl. 591—Great American 
Indemnity Co. v. Deatherage, 52 P. 
2d 827, 175 Okl. 28, 

Or.—Christopher v. McGuire, 169 P. 
2d 879, 179 Or. 116—Wheeler v. 
City of St. Helens, 58P.2d601, 153 
Or. 610. 

Pa.—McCreery v. Westmoreland 

Farm Bureau Co-op. Ass’n, 55 A.2d 
399, 357 Pa. 667—Kmiotek v. 

Anost, 49 A.2d 695, 365 Pa. 349— 
Straight v, B. F. Goodrich Co., 47 
A.2d 606, 354 Pa. 391—Burckhalter 


V. F. W. Woolworth Co., 16 A.2d 

716, 340 Pa, 300—Rogers v. Max 

Azen, Inc., 16 A.2d 529, 340 Pa. 
328—Hoss V. Nestor Bldg. & Loan 
Ass’n, 63 A.2d 435, 164 Pa.Super. 
77—Ward v. Horn & Hardart Bak¬ 
ing Co., 62 A.2d 97, 163 Pa.Super. 
422—Subasky v. Great Atlantic & 
Pacific Tea Co., 53 A.2d 840, 161 
Pa.Super. 90—Cardone v. Sheldon 
Hotel Corp., 60 A.2d 700, 160 Pa. 
Super. 193—Barron v. Hydrotated 
Anthracite Fuel Co., 46 A.2d 50’6, 
159 Pa. Super. 35—Christman v. 
Segal, 17 A.2d 676, 143 Pa.Super. 
87—Hartman v. Miller, 17 A.2d 
652, 143 Pa.Super. 143—Curt v. 

Ziman, 12 A.2d 802, 140 Pa.Super. 
25—Weir v. Bond Clothes, 198 A. 
896, 131 Pa.Super. 54—Bremer v. 

W. W. Smith, Inc., 191 A. 395, 126 
Pa.Super. 408—Cathcart v. Sears, 
Roebuck & Co., 183 A. 113, 120 Pa. 
Super, 531—Bechtel v. Franklin 
Trust Co., 182 A. 800, 120 Pa.Super. 
587—Mager v. Horn & Hardart 
Baking Co., 36 Pa.Dist. & Co. 198 
—Evans v. Younkin, 31 Pa.Dist. St 
Co. 535—Dudley v. Penn Fruit Co.. 
Com.Pl., 32 Del.Co. 448—Kittila v. 
Standard Stoker Co., Com.Pl., 28 
Erie Co. 74—Kittila v. Standard 
Stoker Co., Com.Pl., 21 Erie Co. 
266—Cutler v. Peck Lumber Mfg. 
Co., Com.Pl,, 45 Lack.Jur. 25. 

R. I.—Nottie V. Picchione, 59 A.2d 
177—Stapleton v. Hyman, 35 A.2d 
6, 69 R.I. 466—Royer v. Najarian, 
198 A. 562, 60 R.I. 368. 

S. D.—Corpus Juris cited In Anderson 

V. Chicago & N. W. Ry. Co., 241 N. 

W. 51>6, 518, 69 S.D. 543. 

Tenn.—^Corpus Juris cited in Ameri¬ 
can Nat. Bank v. Wolfe, 125 S.W. 
2d 193, 195, 22 Tenn.App. 642— 
Anderson v. Peters, 124 S.W.2d 

717, 22 Tenn.App. 563. 

Tex.—^Houston Nat Bank v. Adair, 
207 S.W.2d 374. 146 Tex. 387— 
W^algreen-Texas Co. v. Shivers, 154 
S.W.2d 625, 137 Tex. 493—Carlisle 
V. J. Weingarten, Inc., 152 S.W.2d 
1073, 137 Tex. 220—Kallum v. 

Wheeler, lOl S.W.2d 225, 129 Tex. 
74—Gulf Production Co. v. Quisen- 
berry, 97 S.W.2d 166, 128 Tex. 347 
—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126—Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126—Lane v. Massachusetts Mut. 
Ins. Co., Civ.App., 202 S.W.2d 311 
—Holt V. Fuller Cotton Oil Co., 
Civ.App., 175 S.W.2d 272, error re¬ 
fused—Smith V. Safeway Stores, 
Civ.App., 167 S.W.2d 1044—Texaco 
Country Club v. Wade, Civ.App., 
163 S.W.2d 219—Walgreen Texas 
Co. V. Shivers, Civ.App., 131 SW.2d 
650, error granted—Burton-Lingo 
Co. V. Morton, Civ.App., 126 S.W.2d 
727, error granted. 

Utah.—Hayward v. Downing, 189 P. 
2d 442—In re Wimmer's Estate, 
182 P.2d 119, 111 Utah 444—Johan- 
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son V. Cudahy Packing Co., 152 
P.2d 98. 107 Utah 114. 

Vt.—Rheaume v. Goodro, 34 A.2d 
315, 113 Vt. 370, 

Va.—Comess v. Norfolk General Hos¬ 
pital, 52 S.E.2d 125, 189 Va. 229— 
Acme Markets v. Remschel, 24 S. 
E.2d 430, 181 Va. 171—Knight v. 
Moore, 18 S.E.2d 266, 179 Va. 139. 
Wash.—Holm v. Investment & Se¬ 
curities Co., 79 P.2d 708, 195 Wash. 
52—Buttnick v. J. & M., Inc., 59 
P.2d 750, 186 Wash. 658—Riley v. 
Pacific Outfitting Co., 65 P.2d 1058, 
185 Wash. 497. 

W.Va.—O’Flaherty v. Tarrou, 43 S.E. 
2d 392—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312 
—Spears v. Goldberg, li S.E.2d 
532, 12 S.E.2d 513, 122 W.Va. 614. 
45 C.J. p 826 note 71. 

“Safe” and “reasonably safe” syn¬ 
onymous 

Cal.—Jones v. Bridges, 101 P.2d 91. 

38 Cal.App.2d 341. 

Statutes requiring ordinary care 

(1) Under express statutory provi¬ 
sions the owner or occupier of prem¬ 
ises must exercise ordinary care to 
keep the premises safe for an In¬ 
vitee.—Sheffield Co. v. Phillips, 24 
S.E.2d 834, '69 Ga.App. 41—Parsons 
V. Sears, Roebuck & Co., 24 S.E.2d 
717, 69 Ga.App. 11—Bowers v. Texas 
Co., 16 S.E.2d 765, 65 Ga.App. 874— 
Lake v. Cameron. 13 S.E.2d 856, 64 
Ga.App. 601—Freeman v. Levy, 5 S. 
E.2d 61, 60 Ga.App. 861. 

(2) Such a statute is comprehen¬ 
sive enough to require maintenance 
of outside fire escapes, closed stair¬ 
ways, sprinkler systems, or fire 
alarms if necessary to constitute the 
exercise of ordinary care in a given 
case.—Irwin v. Torbert, 49 S.E.2d 
70, 204 Ga. 111. 

Floors must be kept reasonably 
safe. 

Ala.—F. W. Woolworth Co. v. Ney, 
194 So. 667, 239 Ala. 233. 

Cal.—^Henderson v. Progressive Opti¬ 
cal System, 134 P.2d 807, 67 Cal. 
App.2d 180. 

D.C.—Hecht Co. v. Harrison, 137 F. 

2d 687, 78 U.S.App.D.C. 93. 

Ky.—Winebarger v. Fee, 205 S.W.2d 
1010, 305 Ky. 814—Lyle v. Megerle, 
109 S.W.2d 598, 270 Ky. 227. 

La.—Knight v. Travelers Ins. Co., 
App., 32 So.2d 508—Greeves v. S. 
H. Kress & Co., App., 198 So. 171. 
N.J.—Ellis V. Rosenberg, 188 A. 499, 
15 N.J.Misc. 37. 

Wash.—Kalinowski v. Young Wom¬ 
en’s Christian Ass'n, 135 P.2d 852, 
17 Vv?'ash.2d 380. 

W.Va.—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312, 

Chiropractors owed patient the du¬ 
ty of maintaining their premises, to 
which patient was invited to receive 
treatment from them, in a reason¬ 
ably safe condition, and the patient 
had a right to rely on the perform- 
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of hidden or concealed perils of w 

ance by the chiropractors of that du¬ 
ty.—Lake v. Cameron, 13 S.E.2d 856, 
64 Ga.App. 601. 

Storekeeper 

(1) One who keeps a store or shop 
Is bound to exercise reasonable care 
to keep it in a safe condition for his 
customers and others present by ex¬ 
press or implied invitation for busi¬ 
ness purposes. 

U.S.—Montgomery Ward & Co. v. 
Lamberson. C.C.AJdaho, 144 F.2d 
97—Sears. Roebuck & Co. v. Scrog¬ 
gins. aC.A.Mo., 140 F,2d 718—In¬ 
demnity Ins. Co. of North Ameri¬ 
ca V. Hinkle. C.C.A.La., 127 F.2d 
655—Phillips v. Montgomery Ward 
& Co., C.C.A.Miss., 125 F.2d 248— 
Baskin v. Montgomery Ward & 
Co., C.C.A.N.C., 104 F.2d 531. 

Ala.—F. W. Woolworth Co. v. Ney, 
194 So. 667, 239 Ala. 233, 

Ark.—Davis v. Safeway Stores, 110 
S.W.2d -695, 195 Ark. 23, 

Conn.—Delmore v. Polinsky, 42 A.2d 
349, 132 Conn. 28. 

D.C.—Lippman v. Williams, 147 F.2d 
150, 79 U.S.App.D.C. 334. 

Ill.—Savaiano v. Twelfth St. Store, 
70 N.B.2d 744, 330 Ill.App. 248— 
Weil V. Goldblatt Bros., 60 N.B 
2d 256, 325 Ill.App. 579—Wesbrock 

V. Colby, Inc., 43 N.R2d 405, 315 
Ill.App. 494—Todd V. S, S. Kresge 
Co.. 24 N.E.2d 899, 303 Ill.App. 89 
—Denny v. Goldblatt Bros., 18 N. 
E.2d 555. 298 Ill.App. 325. 

Ind.—F. W. Woolworth Co. v. Moore, 
48 N.B.2d 644, 22l Ind. 490—L. S. 
Ayres & Co. v. Hicks, App., 34 N. 
E 2d 177, reversed on other 
grounds 40 N.E.2d 334, 220 Ind. 86, 
rehearing denied 41 N.E.2d 195, 
356, 220 Ind, 86—J. C. Penney, Inc., 

V. Kellermeyer, 19 N.E.2d 882, 107 
Ind.App. 253. 

Iowa.—Osborn v. Klaber Bros., 287 
N.W. 252, 227 Iowa 105. 

Ky.—Hosier v. Steiden Stores, 178 
S.W.2d 839, 297 Ky. 17—Montgom¬ 
ery Ward & Co. v. Hansen, 138 S. 

W. 2d 357, 282 Ky. 188—Dalton v. 
Steiden Stores, 126 S.W.2d 155, 277 
Ky, 179—Kroger Grocery & Bak¬ 
ing Co. V. Diebold, 124 S.W.2d 505. 
276 Ky. 349—French v. Gardeners 
& Farmers Market Co., 122 S.W.2d 
487. 275 Ky. 660. 

La.—Stritzinger v. Wagner, App., 
194 So. 909. 

Me.—Lander v. Sears, Roebuck & Co., 

' 44 A.2d 886, 141 Me. 422. 

Md.—State, for Use of Peach, v. 
Cavey, 196 A. 303, 173 Md. 445— 
Chalmers v. Great Atlantic & Pa¬ 
cific Tea Co., 192 A. 419, 172 Md. 
552—O’Neill & Co. v. Crummitt, 
190 A. 763, 172 Md. 53. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 563— 
Berube v. Economy Grocery Stores 
Corporation, 51 N.E.2d, 777, 315 

Mass. 89—Heina v. Broadway 


,ich he knows or | should know in 

Fruit Market, 24 N.E.2d 510, 304 
Mass. 608—^White v. Mu gar, 181 
N.E. 725, 280 Mass. 73. 

Mich.—Hanson v. Economical Cun¬ 
ningham Drug Stores, 300 N.W. 
153, 299 Mich. 434—Hulett v. Great 
Atlantic & Pacific Tea Co., 299 N. 
W. 807, 299 Mich. 59—Filipowicz 

V, S. S. Kresge Co., 274 N.W. 721, 
281 Mich. 90. 

Minn.—Anderson v, Sears, Roebuck 
& Co., 26 N.W.2d 355, 223 Minn. 1 
—Folsom V. Hojny, 26 N.W.2d 219, 
223 Minn. 223—Bragg v. Dayton 
Co., 4 N.W.2d 320, 212 Minn. 491— 
Dunham v. Hubert W. White, Inc., 
279 N.W. 839, 203 Minn. 82. 

Mo.—Schmoll V. National Shirt 
Shops of Mo., 193 S.W.2d 605, 354 
Mo. ir64—Cameron v. Small, 182 
S.W.2d 565—Perringer v. Lynn 
Food Co., App., 148 S.W.2d 601— 
Stewart v. George B. Peck Co.. 
135 S.W.2d 405, 234 Mo.App. 864 
—Heidland v. Sears Roebuck & 
Co., 110 S.W.2d 795, 233 Mo.App. 
874—Phelps v. Montgomery Ward 
& Co., 107 S.W.2d 939, 231 Mo. 
App. 595—^Achter v. Sears, Roe¬ 
buck & Co., 105 S.W.2d 959, 232 Mo. 
App. 915. 

Neb.—Bowerman v. Greenberg, 7 N. 

W. 2a 711, 142 Neb. 721. 

N.H.—Cartier v. P. M. Hoyt Shoe 
Corporation, 29 A.2d 423, 92 N.H. 
263. 

N.J.—Blessing v. Goodman, 60 A.2d 
69, 137 N.J.Law 395—Hussey v. 
Giant Tiger Corporation, 197 A. 
50, 119 N.J.Law 519. 

N.Y.—Powers v. Montgomery Ward 
& Co., 295 N.Y.S. 712, 251 App.Div. 
120, affirmed 12 N.E.2d 596, 276 N. 
Y. 600—Booth V. Sears, Roebuck 
& Co., 68 N,Y.S.2d 26. 

N.C.—Ross V. Sterling Drug Store, 
34' S.E.2d 64, 225 N.C. 226—Wat¬ 
kins V, Taylor Furnishing Co., 31 
S.E.2d 917, 224 N.C. 674—Pridgen 
V. S. H. Kress & Co., 196 S.E. 821, 
213 N.C. 541—Williams v. Charles 
Stores Co., 184 S.E. 496, 209 N.C. 
591. 

Ohio.—Kraus v. W. T. Grant Co., 82 
N.E.2d 544, 84 Ohio App. 213. 

Okl.—S. H. Kress & Co. v. Maddox, 
203 P.2d 706—Safeway Stores v. 
Whitehead, 125 P.2d 194, 190 Okl. 
464—C. R. Anthony Co. v. Wil¬ 
liams, 94 P.2d 836, 185 Okl. 5(64. 

Or.—Starberg v. Olbekson, 129 P.2d 
62, 169 Or, S'BO. 

Pa,—Bowser v. J. C. Penney Co., 46 
A, 2d 324, 354 Pa. 1—Serrao v. 

Levy, 27 A.2d 661, 149 Pa.Super. 
248—-Strawhackei' v. Stephen P. 
Whitman & Son, 23 A.2d 349, 147 
Pa.Super. 33. 

R.I.—^Milliken v. Weybosset Pure 
Pood Market, 44 A.2d 723, 71 R.I. 
312. 

Tenn.—Hill v. Castner-Knott Dry 
Goods Co., 166 S.W.2d 638, 25 Tenn. 
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the exercise of reasonable care, 98 

App. 230—East Tennessee Light & 
Power Co. v. Gose, 130 S.W.2d 984 
23 Tenn.App. 280—Dolan v. Bry 
Block Mercantile Co., 126 S W 2d 
376, 23 TenmApp. 47—Gargaro’v 
Kroger Grocery & Baking Co. lig 
S.W.2d 561, 22 Tenn.App. 70 
Tex.—McCrory’s Stores Corporation 
V. Murphy, Civ.App., I 64 S.W.2d 
735, error refused—R. E. Cox Dry 
Goods Co. V. Kellog, Civ.App., 145 
S.W.2d 675, error refused. 

Va.—Sanitary Grocery Co. v. stein- 
brecher, 32 S.E.2d 685, 183 Va. 495 
Wash.—Shumaker v. Charada Inv 
Co., 49 P.2d 44, 183 Wash. 521. 
Wis.—Bersch v. Holton St. State 
Bank. 19 N.W.2d 175, 247 Wis. 261 
—Schroeder v. Great Atlantic & 
Pacific Tea Co., 265 N.W. 559. 220 
Wis. '642. 

Wyo.—Dudley v. Montgomery Ward 
. & Co., 192 P.2d 617. 

(2) The rule applies both to con¬ 
struction of the premises and td 
their maintenance.—Barnes v. J. c. 
Penney Co., 70 P.2d 311, 190 Wash 
633. 

9S. U.S.—^Puleo V. H. E. Moss & Co., 
C.C.A.N.Y., 159 P.2d 842, certiorari 
denied Todd Shipyard Corp. v. 
Puleo, 67 S.Ct. 1733, 331 U.S. S47, 91 
L.Ed. 1857 and 67 S.Ct. 1736, 331 

U. S. 847, 91 L.Ed. 1857—Brunet v. 
S. S. Kresge Co., C.C.A.Ill., I 15 P. 
2d 713, certiorari denied 61 S.Ct.* 
1102, 313 U.S. 577, 85 L.Ed. 1535 
—Robey v. Keller, C.C.A.Va., 114 
P.2d 790. 

Cal.—Crane v. Smith, 144 P.2d 356, 
23 Cal.2d 288 —Plinds v. Wheadon, 
121 P.2d 724, 19 Cal.2d 458—Ding- 
man V. A. F. Mattock Co., 104 P.2d 
26, 15 Cal.2d 622—Foster v. A. P, 
Jacobs & Associates, 193 P.2d 971, 
85 Cal. App.2d 746—Freeman v. 
Nickerson, 174 P.2d 688, 77 Cal. 
App.2d 40—Matherne v. Los Feliz 
Theatre, 128 P.2d 59, 53 Cal.App.2d 
660—Royal Ins. Co. v. Mazzei, 123 
P.2d 586, 50 Cal.App.2d 549—Jones 

V. Bridges, 101 P.2d 91, 38 Cal.App. 
2d 341—Vitrano v. Westgate Sea 
Products Co., 93 P.2d 832, 34 Cal. 
App.2d 462—Goldberger v. Market 
St. Ry. Co., 20 P.2d 351, 130 Cal. 
App. 697. 

Fla.-J-Tutwiler v. I. Beverally Nolle, 
Irfc., 12 So.2d 163, 152 Fla. 479. 

Ga.—Indian Springs Swimming Pool 
Corporation v. Maddox, 29 S.E.2d 
724, 70 Ga.App, 842—Sheffield Co. 
V. Phillips, 24 S.E.2d 834, 69 Ga. 

. App. 41—United Theatre Enter¬ 
prises V. Carpenter, 23 S.E-2d 189, 
68 Ga.App. 438—^Freeman v. Levy, 

6 S.E.2d '61, 60 Ga.App. 861—^Mort¬ 
gage Commission Servicing Corpo¬ 
ration V. Brock, 4 S.E.2d 669, 60 
Ga.App. 695. 

Idaho.—Hall v. Boise Payette Lum¬ 
ber Co., 125 P.2d 311, 63 Idaho 686. 
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so that those whom he has invited to enter upon or i reasonably exposed to dang-er.^^ Accordingly the 
use his property shall not be unnecessarily or un- | owner or occupant is liable for injuries received by 


Ill._National Builders Bank of Chi- 

caffo V. Schuhara, 49 N.E.2d 825, 
319 Ill.App. 546. 

Iowa.—Stafford v. Gowing, 18 N.W. 
2d 156, 236 Iowa 171—La Sell v. 
Tri-States Theatre Corporation, 11 
N.W.2d 36, 233 Iowa 929. 

I^y—Price V. T. P. Taylor & Co., 196 
S.W.2d 312. 302 Ky. 736—Hotel 
Operating Co. v. Saunders’ Adm’r, 
141 S.W.2d 260, 283 Ky. 345-r-Peer- 
less Mfg. Corporation v. Daven¬ 
port, 136 S.W.2d 779, 281 Ky. 654 
—Dalton V. Steiden Stores, 126 S. 
W.2d 155, 277 Ky. 179. 

—Long V. Joestlein, 6'5 A.2d 407 
—Elzey V. Boston Metals Co., 56 
A.2d 692—Yaniger v. Calvert Bldg. 
& Const. Co., 37 A.2d 263, 183 Md. 
285‘—Riganis v. Mottu, 144 A. 355, 
156 Md. 340. 

Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co., 84 N.E.2d 10. 323 Mass. 
702—Collins v. Croteau, 77 N.E.2d 
305, 322 Mass. 291—Flanders v. 
Pailey, 71 N.E 2d 112, 320 Mass. 
744—Williams v. United Men’s 
Shop. 58 N.E.2d 2, 317 Mass. 319 
—Lyons v. Hennessey, 50 N.E.2d 
93. 314 Mass. 359—Lord v. Lowell 
Institution for Savings, 23 N.E.2d 
101, 304 Mass. 212—Pope v. Willow 
Garages, 174 N.E. 727, 274 Mass. 
440. 

Miss.—New Orleans & N. E. R. Co. v. 
Brooks, 165 So. 804, 175 Miss. 147. 

Mo.—Happy v. Walz, 213 S.W.2d 410 
—Long V. P. W. Woolworth Co.. 
159 S.W.2d 619—Ilgenfritz v, Mis¬ 
souri Power & Light Co., 101 S.W, 
2d 723. 340 Mo. 648—Cates v. 

Evans, App., 142 S.W.2d 654. 

Mont.—Myles v. Helena Motors, 121 
P.2d 548, 113 Mont. 92. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

Nev.—Corpus Juris q.uoted in Hotels 
El Rancho v. Pray, 187 P.2d 568, 
576, 64 Nev. 591—Nevada Transfer 
& Warehouse Co. v. Peterson, 99 
P.2d 633. 60 Nev. 87. 

N.M.—Boyce v. Brewington, 158 P.2d 
124, 49 N.M. 107, 163 A.L.R. 583, 

N.T.—Haefeli v. Woodrich Engineer¬ 
ing Co.. 175 N.E. 123, 2'55 N.Y. 442 
*—Greene v. Sibley, Lindsay & Curr 
Co., 248 N.Y.S. 491. 232 App.Div. 
53, reversed on other grounds 177 
N.E. 416, 257 N.Y. 190—Hamblet 
V. Buffalo Library Garage Co., 2,25 
N.Y.S. 716, 222 App.Div. 335. 

N.C.—Watkins v. Taylor Furnishing 
Co., 81 S.E.2d 917, 224 N.C. 674—- 
Brown v. Montgomery Ward & Co., 

8 S.E.2d 199, 217 N.C. 368—Ander¬ 
son V. Reidsville Amusement Co., 
195 S.E. 386, 213 N.C. 130—Pearson 
V. Standard Garage & Sales Co., 
161 S.E. -536, 202 N.C. 14. 

Ohio.—Bosjnak v. Superior Sheet 
Steel Co., 62 N.E.2d 305, 146 Ohio 
St. 538. 


Okl.—Southwestern Bell Tel. Co. v. 
Ward, 193 P.2d 569—Corpus Juris 
quoted in Magnolia Petroleum Co. 

V. Barnes, 179 P.2d 132, 136, 198 
Okl. 406—Clinkscales v. Mundkoski, 
’79 P.2d 562, 183 Okl. 12—Corpus 
Juris quoted In E. S. Billington 
Lumber Co. v. Cheatham, 74 P.2d 
120, 1.23, 181 Okl, 402. 

Pa.—McCreery v. Westmoreland 
Farm Bureau Co-op. Ass’n, 65 A.2d 
399, 357 Pa. 567—Burckhalter v. F- 

W. Woolworth Co., 16 A.2d 716, 340 
Pa. 300—Rogers v. Max Azen, Inc., 
16 A.2d 529. 340 Pa. 328—Rushton 
V. Winters. 200 A. 60, 331 Pa. 78— 
Debenjak v. Parkway Oil Co., 49 
A.2d 521, 159 Pa.Super. 603—Bar¬ 
ron V. Hydrotated Anthracite Fuel 
Co., 46 A.2d 506, 159 Pa.Super. 35 
—Hartman v. Miller, 17 A.2d 6'52, 
143 Pa.Super. 143—Curt v. Ziman, 
12 A.2d 802, 140 Pa.Super. 25— 
Evans v. Younkin, 31 Pa.Dist. & Co. 
535—^Kittila v. Standard Stoker Co., 
Com.Pl., 21 Erie Co. 266. 

H-L—James v. Rhode Island Audi¬ 
torium, 199 A. 293, 60 R.I. 405. 
S.C.—Bolen v. Strange, 6 S.E.2d 466, 
192 S.C. 284. 

Tenn.—Park v. Sinclair Refining Co., 
142 S.W.2d 321, 24 Tenn.App. 204. ^ 
Tex.—Gulf Production Co. v. Quisen- 
berry, 97 S.W.2d 166, 128 Tex. 347 
—Texas-Louis’ana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126—Texas-Lo\iisiana Power Co. v. 
Daniels. 91 S.W.'2d 302, 127 Tex. 
126—Bohn Bros. v. Turner, Civ. 
App., 182 S.W.2d 419, error refused 
—Fort Worth & D. C. Ry. Co. v. 
Hambright, Civ. App., 130 S.W.2d 
436, error dismissed, judgment cor¬ 
rect. 

Utah.—Hayward v. Downing, 189 P. 
2d 442—In re Wimmer’s Estate, 182 
P.2d 119, 111 Utah 444. 

Vt.—Rheaume v. Goodro, 34 A.2d 
315, 113 Vt. 370—Cole v. North 
Danville Co-op. Creamery Ass’n, 
151 A. 568, 103 Vt. 32. 

Va.—Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171. 

Wash.—Kalinowski v. Young Wo¬ 
men’s Christian Ass’n, 135 P.2d 
852, 17 Wash.2d 380—McFarland 
v. Commercial Boiler Works, 116 
P.2d 288, 10 Wash.2d 81. 

45 C.J. p 875 notes 77-79. 

Mere warning to he careful is not 
a sufficient warning against the dan¬ 
ger of an open pit not known to the 
invitee.—^Nevada Transfer &; Ware¬ 
house Co. V. Peterson, 99 P.2d 633, 
60 Nev. 87. 

A store proprietor must give warn¬ 
ings to his customers of unsafe con¬ 
ditions in so far as the conditions 
are known to him or can be ascer¬ 
tained by reasonable inspection and, 
supervision. 


U.S.—^American Stores Co. v. Murray, 
C.C.A.Pa., 87 F.2d 894—Rankin v. 
■S. S. Kresge Co., D.C.W.Va., 59 F 
Supp. 613, affirmed, C.C.A., 149 F. 
2d 934. 

Ill.—Frost V. Andes Candies, '69 N.E. 
2d 732, 3'29 Ill.App. 535. 

Kan.—Thogmartin v. Koppel, 65 P. 
2d 571, 145 Kan. 347. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 563—Ber¬ 
ube V. Economy Grocery Stores 
Corporation, 51 N.E.2d '777, 315 
Mass. 89—^Heina v. Broadway 
Fruit Market, 24 N.E.2d 510, 304 
Mass. 608—Crone v. Jordan Marsh 
Co.. 169 N.E. 136, 269 Mass. 239. 

Mo.—^Atterbury v. Temple Stephens 
Co., 181 S.W.2d 659, 353 Mo. 5— 
Summa v. Morgan Real Estate Co., 
165 S.W.2d 390, 350 Mo. 205— 

Holmes v. Egy, App., 20'2 S.W.2d 
87—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864— 
Dagley v. National Cloak & Suit 
Co.. 22 S.W.2d 892, 224 Mo.App. 61. 

N.C.—Ross V. Sterling Drug Store, 
34 S.E.2d 64, 2‘25 N.C. 226—Benton 
V. United Bank Bldg. Co., 28 S.E.2d 
491, 223 N.C. 809—Pridgen v. S. H. 
Kress & Co., 196 S.E. 821, 213 N. 
C. 541—^Williams v. Charles Stores 
Co., 184 S.E. 496, 209 N.C. 591— 
Bowden v. S. H. Kress & Co., 152 
S.E. 625, 19S N.C. 559. 

Okl.—Safeway Stores v. Whitehead, 
1'25 P.2d 194, 190 Okl. 4G4. 

Pa.—Bowser v. J. C. Penney Co., 46 
A.2d 324, 354 Pa. 1—Strawhacker 
v. Stephen F. Whitman & Son, 23 
A.2d 349, 147 Pa,Super. 33—Cath- 
cart V. Sears, Roebuck & Co., 1S3 
A. 113, 1'20 Pa.Super. 531. 

Va.—Raylass Chain Stores v. De Jar- 
nette, 178 S.E. 34, 163 Va. 93. 

99. U.S.—Corpus Juris cited in 
Sears, Roebuck & Co. v. Johnson, 
C.C.A.Okl., 91 F.2d 332,, 337—High¬ 
land Golf Club of Iowa Falls, Iowa, 
V. Sinclair Refining Co., D.C.Iowa, 
59 F.Supp. 911. 

Iowa.—Corpus Juris cited in Wood 
V. Tri-States Theater Corporation, 
23 N.W.2d 843, 844, 237 Iowa 799 
—La Sell V. Tri-States Theatre 
Corporation, 11 N.W. 2d 36, '233 

Iowa 929—Corpus Juris quoted in 
Nelson v. Smeltzer, 26’5 N.W. 924. 
926, 221 Iowa 972. 

Pa.—Kmiotek v. Anost, 49 A.2d 695, 
356 Pa. 349—Hoss v. Nestor Bldg. 
& Loan Ass’n, 63 A.2d 435, 164 Pa. 
Super. 77, 

Tenn.—P. & B. Storage & Transfer 
Co., Inc. V. Lane, 11 Tenn.App, 237. 

Vt.—Rheaume v. Goodro, 34 A.2d 315, 
113 Vt. 370. 

45 C.J. p 8,28 note 72. 

Danger created hy contractor 

(1) Where contractor after placing 

concrete in depression in entrance- 
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invitees exercising ordinary care if he knows or 
should know of the dangerous condition of the 
premises and fails to exercise reasonable care to 
make the premises reasonably safe or to give ade¬ 
quate warning.! Since, however, the owner or oc¬ 


cupant is not an insurer of the safety of invitees, as 
stated supra subdivision a of this section, he is not 
required, at his peril, to keep the premises absolute¬ 
ly safe,2 but the measure of his duty in this respect 


way surrendered control to store and 
customer in entering- store stepped 
on defective concrete mixture and 
fell, as to the defect which caused 
fall store was under duty to use rea¬ 
sonable care to see that premises 
were in safe condition for those in¬ 
vited into store for purpose of busi¬ 
ness.—Calkins v. Liggett Drug Co., 
197 A. 693, 124 Conn. 14. 

(2) The fact that an Inherently 
dangerous instrumentality is install¬ 
ed on a proprietor’s premises by an 
independent contractor does not ab¬ 
solve the proprietor from the duty to 
exercise reasonable care to conserve 
the safety of invitees.—Colson v. W. 
F. Covington Mfg. Co., 87 So. 439, 205 
Ala. 2'26. 

Ordinance roq.TtirinLg handrails 

A department store patron on steps 
in store at implied invitation of own¬ 
er, was entitled to protection afford¬ 
ed by ordinance requiring handrails 
on both sides of department store 
stairways.—Montgomery Ward & Co. 
V. Snuggins, C.C.A.Minn., 103 P.2d 
4'5S. 

Propping open doors 

An owner of store in propping open 
the doors at entrance of store owed 
the same duty to its invitees to use 
reasonable care for their safety as it 
did to provide safe equipment.— 
Crump V, Montgomery Ward & Co.. 
39 N.E.2d 411. 313 Hl.App. 151. 
Condition caused by customer 

If a storekeeper or his employees 
have knowledge of existence of a 
dangerous condition which is caused 
by act of customer and neglect to 
exercise reasonable diligence in rem¬ 
edying dangerous condition by a 
clean up, repair, or by barricading, 
storekeeper is negligent and is re¬ 
sponsible for injuries that may re¬ 
sult to another customer.—Elling¬ 
ton v. Walgreen La. Co., La.App., 38 
So.2d 177. 

Use by air-raid warden 

(1) A property owner has the duty 
to maintain his premises in a con¬ 
dition safe for air-raid wardens in 
the performance of their functions.— 
Rashid v. Weill, 46 ]Sr.Y.S.2d 711, 181 
Misc. 815. 

C 2 ) Pact that air-raid warden serv¬ 
ice created a comparatively passing 
use of defendant's property did not 
mitigate property owner’s unreason¬ 
able failure to anticipate such use 
and to guard against its hazards.— 
Rashid v. Weill, supra. 

Guarding dangerous places 
^o.—Brody v. Cudahy Packing Co., 
127 S.W.^d 7, 233 Mo.App. 973. 


(Safe appliances 

U.S.—Sears, Roebuck & Co. v. Wal¬ 
lace, C.A.Va., 172 F.2d 80'2. 

Cal.—Oldham v. Atchison, T. &. S. 
P. Ry. Co., 192 P.2d 516, 85 Cal.App. 
2d 214. 

Ga.—Pulton Ice & Coal Co. v. Pece, 
116 S.E. -57, 29 Ga.App. 507, affirm¬ 
ed 120 S.E. 636, 157 Va. 105. 

Ohio.—Plilleary v, Bromley, 64 N.E.2d 
832. 146 Ohio St. 2r2. 

1 , Ark.—Missouri Pac. R. Co. v. 
English, 61 S.W.2d 44'5. 187 Ark. 
557. 

Cal.—Dingman v. A. P. Mattock Co., 
104 P.2d 26, 15 Cal.2d 622~Foster 
V. A. P. Jacobs & Associates, 193 
P.2d 971, 85 Oal.App.2d 746— 

Stockwell V. Board of Trustees of 
Leland Stanford Junior University, 
148 P.2d 405. 64 Cal.App.2d 197— 
Tschumy v. Brook’s Market, 140 P. 
2d 431, 60 Cal.App.2d 158—Van 
Wye V. Robbins, 120 P.2d '507, 48 
Cal.App.2d 660—Wills v. J. J. New¬ 
berry Co., Ill P,2d 346, 43 Cal.App. 
2d 595—Corpus Juris cited in Men¬ 
delsohn V. Van Herick, 24 P.2d 878, 
879, 133 Cal.App. 612. 

Colo.—Peters v. Schillig-Scott Lum¬ 
ber Co., Ill P..2d 898, 107 Colo. 
310. 

Conn.—Guilford v. Tale University, 
23 A.2d 917, 128 Conn. 449. 

Fla.—Breeding’s Dania Drug Co. v. 
Runyon, 2 So.2d 376, 147 Pla. 123. 

Ga.—Southeastern Fair Ass’n v. Hy- 
den, 42 S.E.2d 157, 75 Ga.App. 90— 
Flint River Cotton Mills v. Colley, 
30 S.E.2d 426, 71 Ga.App. 288— 
United Theatre Enterprises v. Car¬ 
penter, 23 S.E.2d 189, 68 Ga.App. 
438—Coffer v. Bradshaw, 167 S.E. 
119, 46 Ga.App, 143. 

Ky.—Dalton v. Steidcn Stores, 126 S^ 
W.2d 155, 277 Ky, 179. 

Me.—Shaw v. Piel. 27 A.2d 137, 139 
Me. 57. 

Md.—^Long V. Joestlein, 66 A.2d 407 
.—Le Vonas v. Acme Paper Bd. Co., 
40 A.2d 43, 184 Md. 1$. 

Mass.—^Khouri v. Peters, 68 N.E.2d 
649, 317 Mass. 769. 

Mo.—Lamberton v. Pish, 148 S.W.2d 
644—Stoll V. First Nat. Bank, 134 
S.W.2d 97, 345 Mo. 582—Becker v. 
Aschen, 131 S.W.,2d 533, 344 Mo. 
1107—Paubel v. Hitz, 96 S.W.2d 
369, 339 Mo. 274—Stein v. Batten- 
feld Oil & Grease Co., 39 S.W.2d 
345, 327 Mo. 804—Vogt v. Wurmb, 
300 S..W. '278, 318 Mo. 471— 

Schwartz v. S. S. Kresge Co., 186 
S.W.2d 37, 238 Mo.App. 1165—How¬ 
ell V. Kroger Grocery & Baking 
Co., App., 178 S.W.2d 101—Sullivan 
V. S. S. Kresge Co., 163 S.W.2d 811. 
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'236 Mo.App. 1191—Hieken v. Eich- 
horn, App., 159 S.W.2d 71'5—Black- 
well V. J. J. Newberry Co., App. 
156 S.W.2d 14—Rearden v. P. 'w' 
Woolworth Co., App., 154*S,W.2d 
373—Feldewerth v. Great Eastern 
Oil Co., App., 149 S.W.2d 410—Pa¬ 
ger V. Pevely Dairy Co., 148 S.W, 
2 d 61, 235 Mo.App. 103 6 —Horvath 

V. Chestnut Street Realty Co., App., 
144 S.W. 2 d 165—Bankhead v. First 
Nat. Bank. App., 137 S.W.2d 594— 
Stoll V. First Nat, Ba^k, 132 S. 

W. 2d 676, 234 Mo.App. 364—Beitch 

V. Central Terminal Co., App., 122 
S.W. 2 d 94 —Hubenschmidt v. S. S. 
Kresge Co., App., 115 S.W.2d 211— 
Asbury v. Fidelity Nat. Bank & 
Trust Co.. 100 S.W.2d 946. 231 Mo. 
App. 437—English v. Sahlender, 
App., 47 S.W.2d 150. 

Mont.—Ulmen v. Schwieger, 12 P.2d 
856, 92 Mont. 331. 

N.T.—Haefeli v. Woodrich Engineer¬ 
ing Co., 175 N.E. 123, 255 N.T. 442 
—Loturco V. Turco, 292 N.T.S. 230, 
249 App.Div. 787—Gertler v. Alex¬ 
ander’s Inc., 47 N.Y.S. 2 d 165. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Gilbert, 95 P.2d 123, 185 Okl. 
591. 

Tex.—^Walgreen-Texas Co. v. Shivers, 
1'54 S.W.2d 625, 137 Tex. 493—Car¬ 
lisle V. J. Weingarten, Inc., 152 S. 

W. 2d 1073, 137 Tex. 220—Lane v. 
Massachusetts Mut. Ins. Co., Civ. 
App., 202 S.W.2d 311—Texaco 
Country Club v. Wade, Civ.App., 
163 S.W.2d 219. 

45 C.J. p 828 note 73. 

Delegation of duty 
The duty which an owner or occu¬ 
pant of realty is under to keep the 
premises in a reasonably safe con¬ 
dition cannot be delegated so as to 
avoid personal responsibility. 

Mich.—Bradley v. Burdick Hotel Co., 
11 N.W.2d 257, 306 Mich. 600. 

Mo.-—Devine v. Kroger Grocery & 
Baking Co., 162 S.W.2d 813, 349 
Mo. 621. 

Can falling from grocery store shelf 

Operator of chain of self-service 
food stores where customers are per¬ 
mitted to handle articles of mer¬ 
chandise was liable for injuries to 
customer struck by can which fell 
from shelf when customer bent down 
to select some article.—Robinson v. 
Atlantic & Pacific Tea Co., S4 N.Y.S. 
2d 42, 184 Misc. '571, affirmed 59 
N.Y..S.2d 290, :269 App.Div. 977, ap¬ 
peal denied 59 N.T.S.2d 623, 269 App. 
Div. 1024. 

2 . Cal.—^Dingman v. A. P. Mattock 
Co., 104 P.2d 26, 16 Cal.2d 62:2— 
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is reasonable or ordinary care,3 and in determining | whether such care has been exercised it is proper to 


Mondine v. Sarlin, 81 P.2d 903, U 
Cal.2d SOS. 

pia.—Matson v. Tip Top Grocery Co., 

9 So.2d 366, 151 Fla. 247. 

Ind.—L- S. Ayres & Co. v. Hicks, 
App.. 34 N.E.2d 177, reversed on 
other grounds 40 N.E.2d 334, 220 
Ind. 86 , rehearing denied 41 N.E. 
•2d 195, 356. 220 Ind. 86 . 

—Corpus Juris quoted iu Nel¬ 
son V. Smeltzer, 265 N.W. 924, 9'26, 
'221 Iowa 972. 

Kan.— Corpus Juris quoted iu Ee 
Bauge V. De Bauge, 57 P.2d 31, 
33, 143 Kan. 880. 

La.—Bartell v. Serio, App., 180 Bo. 
460. 

Mo.—Kellogg V. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, 236 Mo. 
App. 699—Corpus Juris cited iu 
Evans v. Sears, Roebuck & Co., 
App., 104 S.W.2d 1035, 1041. 

—^Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

Pa,—Hixenbaugh v. J. G. McCrory 
Co., 20 A.2d 910, 21 A.2d 242. 145 
Pa.Super. 586. 

45 C.J. P 829 note 75. 

Care by invitee 

The law requires only that prem¬ 
ises held open for the reception of 
business visitors be so constructed 
and maintained that they can be 
used without danger by persons us¬ 
ing ordinary care for their own safe¬ 
ty. —^Rogers V. Max Azen, Inc., 16 A. 
2d 529, 340 Pa. 328. 

Consequences reasonably to be antici¬ 
pated 

A property owner's duty to keep 
premises reasonably safe for invitees 
is to guard, not against all possible 
consequences, but only against those 
which are reasonably to be antici- 
.pated in the normal course of events. 
Ill. —^National Builders Bank of Chi¬ 
cago V. Scliuham, 49 N.E.2d 825, 
319 Ill.App. 546—Menestrina v. St 
Louis Nat. Stock Yards, 2'78 Ill- 
App. 342. 

Minn.—Johnson v. Evanski, 2'2 N.W. 
2d 213, 221 Minn. 323—^Hasse v. 
Victoria Co-op. Creamery Ass’n, 3 
N.W.2d 593, 212 Minn. 3 37. 

Mo.—^Mann v. Pulliam, r27 iS.W.2d 
4'26, 344 Mo. 543—Schwartz v. S. S. 
Kresge Co., 185 S.W.2d 37, 238 Mo. 
App. 1165. 

Conditions commonly incident to 
business 

Proprietor of store is not required 
to conduct ordinary lawful business 
at his peril merely because business 
visitors may be injured because of 
conditions commonly incident to 
business, when they can avoid injury 
by exercising degree of vigilance re¬ 
quired by conditions.—Chalmers v. 
Great Atlantic & Pacific Tea Co,, 192 
A. 419, 172 Md. 5'52. 

Impracticability of avoiding moisture 
Because of the impracticability of 


avoiding the presence of moisture on 
commercial area.s and surfaces as 
commonly used and maintained for 
invitees while such areas or surfaces 
are in a slippery condition because 
of the presence of rain or other 
forms of moisture, the law generally 
declines to fix liability against those 
creating or maintaining such sur¬ 
faces or areas in favor of those who 
slip and fall thereon.—^Englehardt 
V. Philipps, 23 N.E.2d 829, 136 Ohio 
St. 73, 

Waxed floor 

With respect to store owners’ lia¬ 
bility for injuries to customer who 
slipped on waxed surface of floor and 
fell, the polished surface of the 
floor was not inherently a hazard to 
the safety of invitees within the 
standard of care required of inviters. 
—Osborn v. Klaber Bros., 287 N.W. 
252, 2.27 Iowa 105. 

3 . U.S.—Montgomery Ward & Co. v. 
Lamberson, C.C.A.Idaho, 144 F.2d 
97—Brunet v. S. S. Kresge Co., C. 
C.A.I1L. 115 F.2d 713—Sears, Roe¬ 
buck & Co. V. Johnson, C.C.A.Okl.; 
91 F.2d 332. 

Ark.—Kroger Grocery & Baking Co. 
V. Dempsey, 143 S.W.2d 564, 201 
Ark. 71. 

Cal.—Dingman v. A. F. Mattock Co., 
104 P.2d 26, 15 Cal.2d 622—Per- 
bost V. San Marino Hall-School for 
Girls, 199 P.2d 701,* 88 Cal.App.2d 
'796—Owen v. Beauchamp, 152 P.2d 
756, 66 .Cal.App.2d 7'50—Bruce v: 
Risley, 69 P.2d 847, 15 Cal.App.^d 
659, 

Ga.—Southern Grocery Stores v. 
Greer, ‘‘23 S.E.2d 484, 68 Ga.App. 
■5S3. 

Ill.—Foster v. J. C. Penney Co., 83 N. 
E.2d 761, 336 Ill.App. 352—Antibus 
V. W. T. Grant Co., 17 N.E.2d 610, 
297 III.App. 363. 

Ind.—L. S. Ayres & Co. v. Hicks, 
App., 34 N.E.2d 177, reversed on 
other grounds 40 N.E.2d 334, 220 
Ind. 86, rehearing denied 41 N.E.2d 
195, 356, 2'20 Ind. 86 . 

Iowa.—Gowing v. Henry Field Co., 
281 N.W. 281, 225 Iowa 729—Cor¬ 
pus Juris quoted iu Nelson v. 
Smeltzer, 265 N.W. 924, 926. 221 
Iowa 9T2. 

Kan.—Corpus Juris quoted in De- 
Bauge V. De Bauge, 57 P.2d 31, 33, 
143 Kan. 880. 

La.—Ellington v. Walgreen La. Co., 
App., 38 So.2d 177—Hays v. Mai- 
son Blanche Co., App., 30 So.2d 
225—Boucher v. Paramount-Rich- 
ards Theatres, App., 30 So.2d 211 
—Bartell v. Serio, App., 180 So. 
460. 

Minn.—Dickson v. Emporium Mer¬ 
cantile Co., 259 N.W. 375, 193 Minn. 
629. 

Mo.—Rosebrough v. Montgomery 
Ward & Co., App., 215 S.W.'2d 296 
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—GafCron v. Prudential Life Ins. 
Co., 187 S.W.2d 41, 238 Mo.App. 
749—Kellog v. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, '236 Mo. 
App. 699—Cosrpus Juris cited iu 
Evans v. Sears, Roebuck <& Co., 
App., 104 S.W.2d 103'5, 1041. 

N.M.—De Baca v. Kahn, 161 P.2d 
630, 49 N.M. 225. 

N.T.—Klimaszewski v. Herrick, 32 
N.Y.S.2d 441, 263 App-Div. 235. 
Okl.—Corpus Juris quoted In City of 
Drumright v. Moore, 170 P.2d 230, 
’232, 197 Okl. 306—Corpus Juris cit¬ 
ed iu Long Const. Co. v. Fournier, 
123 P.2d 689, 691, 190 Ckl. 361— 
Corpus Juris quoted iu St. Louis- 
San Francisco Ry. Co. v. Gilbert, 
95 P.2d 123, 125, 185 Okl. 591. 

Pa.—De Clerico v. Gimbel Bros., 50 
A.2d 716, 160 Pa.Super. 197. 

R.I.—Stapleton v. Hyman, 35 A.'2d 
6 , 69 R.I. 466—Shea v. First Nat. 
Stores, 7 A. 2 d 196, 63 R.I. 85. 

45 C.J. p 829 note 76. 

Necessity bf, knowledge for imposi¬ 
tion of liability see infra § 51, 
Breach of duty to keep premises 
reasonably safe is necessary for lia¬ 
bility to be imposed. 

La.-^Joynes v. Valloft & Dreaux, 
App., 1 So.2d 108—Huber v. Ameri¬ 
can Drug Stores, 140 So. 120, 19 
La.App. 430, 

Minn.—Johnson v. Evanski, 22 N.W. 

2d 213, 221 Minn.’323. 

Pa.—Kmiotek v. Anost, 49 A.2d 69'5, 
355 Pa. 349. 

Care of prudent person 
U.S.—Baskin v. Montgomery Ward 
& Co., C'C.A.N.C.; 104 P.2d 531. 
Pla.—Clyde Bar, Inc., v. McClamma, 
10 So.2d 916, 152 Pla. 118. 

La,—^Ellington v. Walgreen La, Co-, 
App., 38 So.2d 177. 

Md.-^Le Vonas v. Acme Paper Bd, 
Co., 40 A.2d 43, 184 Md. 16. 

Mich.—Perl v. Cohodas, Peterson, 
Paoli, Nast Co., 294 N.W. 697. 295 
Mich. 325. 

Care of prudent merchant 
U.S.—S. S. Kresge Co. v. Holland, C- 
C.A.Ohio, 158 F.2d 495. 

Wash.—Bystrom v. Purkey, 97 P.2d 
158, 2 Wash.2d 67. 

Care of good business man 
Ga.—Tinley v. P. W. Woolworth Co., 
28 S.E.2d 322, 70 Ga.App. 390— 
McCrory Stores Corporation v. 
Ahern, 15 S.E.2d 797, 65 Ga.App. 
334. 

Ploors 

(1) A storekeeper or building own¬ 
er need not keep his floors in per¬ 
fect condition, but must exercise 
only ordinary care and prudence to 
keep them in a reasonably safe con¬ 
dition. 

La.—Lawson v. D. H. Holmes Co., 
App., 200 So. 163. 

Tex.—Russell v. Liggett Drug Co., 
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consider the nature of the property,^ the uses and 
purposes for which the property in question is pri¬ 
marily intended,^ and the particular circumstances 
of the case.® There is no duty to give a warning 
against an unusual type of accident"^ or to repeat 
a warning once given where conditions have not 
changed.® 

Where the public is invited to use a private way, 
the person extending the invitation, whether the 
owner^ or another person,^® is under a legal obli¬ 
gation to keep the way in a reasonably safe condi¬ 


tion. 

The posting of a sign on premises stating that 
the owner will not be responsible for accidents oc¬ 
curring thereon docs not relieve him of the duty of 
keeping the premises safe for invitees.^l 

Apparent possession; presence on premises. One 
who invites others onto property of which he is in 
apparent possession owes to them a duty to keep the 
property in safe condition^^ though his occu¬ 

pancy of the property is a trespass as against the 
true owner.i® A person who is merely present on 


Civ.App., 153 S.W.‘2d 231, error 

refused. 

(2) In action for injuries sustained 
by patron in a fall on store p'^emises, 
the issue is not whether the floor 
was in fact safe, or reasonably so, 
but whether store operator was 
chargeable with negligence for fail¬ 
ure to use reasonable and ordinary 
or due care to that end.—Lander v. 
Sears, Roebuck & Co., 44 A.2d 886, 
"l41 Me. 4’22. 

4, Mo.—Cameron v. Small, 18.2 S-W. 
2d 565. 

5. Ala.—Corpus Juris cited la 
Lamson & Sessions Bolt Co. v, Mc¬ 
Carty, 173 So. 388, 391. 234 Ala, 60. 

Iowa.—Corpus Juris guoted in Nel¬ 
son V. Smeltzer, 265 N.W. 924, 926, 
221 Iowa 972. 

Kan.—Corpus Juris quoted in De 
Bauge V. De Bauge, 67 P;2d 31, 33, 
143 Kan. 880. 

Mo.—Cameron v. Small, 18'2 S.W.2d 
565. 

4'5 C.J. p 829 note 77. 

Operator of a grocery and vegeta¬ 
ble store is required in exercise of 
ordinary care to exercise a more 
vigilant outlook than operator of 
some other type of business where 
danger of things falling to the floor 
is not so obvious.—Louie v. Hag- 
strom's Food Stores, 184 P.2d 708, 
81 Cal.App.2d 601. 

Display of goods 

Some latitude must be allowed pro¬ 
prietor of store to display goods in 
manner consistent with nature of 
goods and of business, where negli¬ 
gence is claimed in action for cus¬ 
tomer’s injuries.—Adriance v. Henry 
Duncan Corporation, 196 N.E. 906, 291 
Mass. 202. 

0. Cal.—Owen v. Beauchamp, 152 P- 
2d 756. 66 Cal.App.2d 750. 

Fla.—Breeding’s Dania Drug Co. y. 
Runyon. 2 So,2d 376, 147 Fla. 123— 
Fred Howland, Inc., v. Morris, 196 
So. 472, 143 Fla, 189, 128 A.L.R. 
1013. 

La.—Ellington v. Walgreen La. Co., 
App., 38 So.2d 177. 

Mo.—Perringer v. Lynn Food Co., 
App., 148 S.W.2d 601. 


Invitee under disability 

A storekeeper or proprietor of a 
commercial establishment who holds 
himself out to do business with the 
general public not only invites the 
well and the strong, but also the in¬ 
firm and the lame to visit his estab¬ 
lishment, and precautions which 
might be considered adequate in the 
case of a well and strong customer 
might be found inadequate in the 
case of an infirm and lame customer 
when appraised in the light of what 
would reasonably have been expect¬ 
ed of an ordinarily prudent proprie¬ 
tor under similar circumstances. 

Mo.—Howell V. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101. 
Tex.—Adair v. Houston Nat. Bank, 
Civ.App., 203 S.W.2d 782. reversed 
on other grounds 207 S.W.2d 374, 
146 Tex. 387. 

7* N.J.—Schlenger v. Weinberg, 150 
A, 434, 107 N.J.Law 130, 69 A.L.R. 
738. 

8. Mo.—^Murray v. Ralph D’Oench 
Co„ 147 S.W.2d 623, 347 Mo. 865. 

9. Ind.—'Clark v. Huntington, 127 N. 
E. 301, 128 N.E. 453, ‘74 Ind.App. 
437. 

4'5 C.J. p 858 note 46. 

Duties with respect to private ways 
generally see infra § 75. 

Depth of hole 

General rule that hole in public 
thoroughfare must be of particular 
depth before liability may ensue does 
not apply where condition of danger 
exists to detriment of a business vis¬ 
itor using a path on private property, 
especially one which constitutes an 
extension of sidewalk for advantage 
of adjoining property owner,—Hayes 
V. City of New York, 47 N.Y.S.2d 
324, 267 App.Div. 53‘5. 

Milkman using driveway 

A milkman who delivered milk to 
rear of defendant’s house in morn¬ 
ing before sunrise and whose foot 
caught in gate stop in center of 
driveway upon which milkman was 
leaving premises could recover from 
defendant for injuries sustained, al¬ 
though milkman had used the drive¬ 
way for three months.—Moretti v. 
Gulino, 73 N,Y.S;2d 684, 272 App.Div. 
1026. 


Land abutting public highway 
Me.—Beckwith v. Somerset Theatres 
27 A.2d 596, 139 Me. 65. 

10. Minn.—McCoy v. Minneapolis, 
etc., Tract. Co., 134 N.W. '293, 117 
Minn. 38. 

45 C.J. p 858 note 47. 

Liability of person other than prop¬ 
erty owner generally see infra 8 
94. 

11. Mo.—Davis v. Ringolsky, 127 S. 
W. 625, 143 Mo.App. 364. 

12. Nev.-^orpus Juris quoted in 
Hotels El Rancho v. Pray, 187 P. 
2d 568, 677, 64 Nev. 691. 

45 C.J. p 838 note 44. 

Control of scaffold by subcontractor 
Where subcontractor assumes an 
element of control of scaffold erected 
by general contractor by making use 
of scaffold for its own purposes, sub¬ 
contractor owes duty to its invitees 
to ascertain whether scaffold can be 
used safely.—Biondini v. Amship 
Corp., 185 P.2d 94, 81 Cal.App.2d 
751. 

House movers 

Permission given by house movers 
to tenant to occupy during construc¬ 
tion one of the houses being moved 
back on a lot, and tenant's necessity 
to traverse the premises in going to 
and from the street, placed on house 
movers the duty of providing a rea¬ 
sonably safe passageway to serve 
tenant's necessity.—Donahoo v. Kress 
House Moving Corporation, 153 P.2d 
349, 25 Cal.2d 237. 

Passageway around truck on side, 
walk 

Where employee of trucking com¬ 
pany, for purpose of making deliv¬ 
ery, stopped truck on sidewalk, leav¬ 
ing two-foot space between truck and 
yard fence with intention that it 
be used by pedestrians as a passage¬ 
way around the truck, a school &irl 
so using opening was entitled to re¬ 
cover for injuries received as proxi¬ 
mate result of negligence of trucking 
company in not seeing that such pas¬ 
sage was free of hazards or that 
persons using it were warned of 
dangers.—M. & D. Motor Freight 
Lines v. Kelley, Okl., 20,2 P.2d 21'5. 

13. Nev.—Corpus Juris quoted in 
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the premises owes to a business invitee of the own¬ 
er only the duty to abstain from aflSrmative acts of 
negligence.l^ 

property to which rule applicable. While the rule 
requiring reasonable care for the safety of invitees 
is usually announced with respect to land and build¬ 
ings thereon or appurtenances thereto, it is not con¬ 
fined to property of this character, but applies to 
any property into or on which a person may be in¬ 
vited,as, for instance, a vehicle^^ or a boat^'^ 

c. Acts of Other Persons 

Generally a proprietor pf a place of business must use 
ordinary care to protect Invitees or business visitors 
against the dangers which may be caused by the negligent 
or wrongful acts of his employees, customers, or other 
persons, where he has reasonable cause to anticipate 
the wrongful or negligent acts and the probability of 
injury therefrom. 
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Generally a proprietor of a place of business must 
use ordinary care to protect invitees or business vis¬ 
itors against the dangers which may be caused by 
the negligent or wrongful acts of his employees,^^ 
customers,or other persons,20 where he has rea¬ 
sonable cause to anticipate the wrongful or negli¬ 
gent acts and the probability of injury therefrom; 
and in the performance of this duty he may be re¬ 
quired to give warnings adequate to enable invitees 
to avoid harm.^i The standard of care required to 
protect invitees against other persons on the premis¬ 
es is graduated according to the activities of the 
business pursued^^ and depends on the circumstanc¬ 
es of the case.23 A proprietor of a place of busi¬ 
ness is not an insurer of an invitee against personal 
injuries inflicted by other persons on the premis¬ 
es he is liable only for his negligence 5 and 


Hotels El Rancho v. Pray, 187 P. 
2d 568. 577, 64 Nev. 591. 

Wash.—Collins v. Hazel Lumber Co., 
103 P. 798, 54 Wash. 524. 

14. N.Y.—Petluck v. McGolrick 
Realty Co., 268 N.T.S. 782, 240 App. 
Div. 61. 

15. Kan.—Corpus Juris quoted iu 
De Baug-e v. De Baugre, 67 P.2d 31, 
33, 143 Kan. 880. 

Okl.—Corpus Juris quoted ia St. Lou- 
is-San Francisco Ry. Co. v. Wil¬ 
liams, 56 P.2d 815, 817, 176 Okl. 465. 
45 C.J. p 826 note 65. 

16. Kan.—Corpus Juris quoted iu 
De Bauge v. De Bauge, 67 P.2d 31, 
33, 143 Kan. 880—Corpus Juris cit¬ 
ed la Lee v. Kansas City Public 
Service Co., 2.3 P.3d 942, 947, 137 
Kan. 769. 

N.Y.—Gluck V. Bedford Cleaning, etc., 
Co., 186 N.Y.S. 823, 195 App.Div. 
493. 

Duty as to condition of motor vehi¬ 
cle see Motor Vehicles § 403. 
Iiocomotive 

Minn.—Burgett v. Wisconsin Cent. R. 

Co„ 123 N.W. 411, 109 Minn. 216. 
“17. Pa.—Corbin v. Haws Refracto¬ 
ries Co., 120 A. 811, 277 Pa. 126. 

45 C.J. p 826 note 68. 

18. U.S.—Sears, Roebuck & Co. v. ■ 
Peterson, C.C.A.Minn., 76 F.2d 243. 

—National Brands v. Norton Tire 
Co., for. Use of Ocean Accident & 
Guarantee Corporation, 7 So,'2d 
456, 150 Fla. 349. 

Ga.™-Great Atlantic & Pacific Tea 
Co. V. Cox, 181 S.E. 788, 51 Ga.App. 
880. 

Md.—(Corpus Juris cited ia Eyerly v. 

Baker, 178 A. 691, 694, 168 Md. '599, 
Mass.—Heina v. Broadway Fruit 
Market, 24 N.E,2d 610, 304 Mass. 
60S. 

45 C.J. p 825 note 60, 

Liability of master based on doctrine 
of respondeat superior see Master 
and Servant §$ 661-578. 


Intoxicated officer of corporation 
A corporation owed union official 
who came to its office to discuss com¬ 
pensation case, as an invitee, an af¬ 
firmative duty to use due care to see 
that its premises would not put him 
in danger of physical harm, and 
breached such duty when its princi¬ 
pal managerial officer failed to pre¬ 
vent intoxicated vice president of 
company from obtaining possession 
of gun with which he shot union offi¬ 
cial.—In re Sabbatino & Co., C.C.A.N, 
Y., 150 F.^d 101. 

19. Ga.—Moone v. Smith, 65 S.E. 
712, 6 Ga.App. 649. 

Md.—Corpus Juris cited in Eyerly v. 
Baker, 178 A. 691. 694, 168 Md. 599. 

I Neb.—Hughes v. Coniglio, 25 N.W.2d 
405, 147 Neb. 829. 

Tex.—Latson v. J. Weingarten, Inc., 
Civ.App., 83 S.W.2d 734, 

20. Cal,—^Edwards v. Hollywood 
Canteen, 167 P.2d 729, 27 Cal.App. 
802, 

Ga.—Great Atlantic & Pacific Tea Co. 

V. Cox, 181 S.E, 7S8, 61 Ga.App. 
880. 

Mo.—Hughes v. St. Louis Nat. 
League Baseball Club, App., 218 S. 

W. 2d 632. 

Neb.—Pimple v. Archer Ballroom Co., 
35 N.W.2d 680, 150 Neb. 681— 
Hughes V. Coniglio, 25 N.W.2d 405, 
147 Neb. 839. 

Ohio.—Cunningham v. Marable, App., 
76 N.B.2d 739, appeal dismissed 74 
N.E.2d 256, 148 Ohio St. 276. 

Or.—Boardman v. Ottinger, 88 P.2d 
967, 161 Or. 202, 

45 C.J. p 8‘2'5 note 62. 

Liability of owner for acts of third 
persons generally see infra § 92. 
Indepandent contractor 

One who expressly or impliedly in¬ 
vites another to come upon his prem¬ 
ises cannot escape liability for in¬ 
jury by showing that immediate 
cause of • injury was due to negli¬ 
gence of independent contractor.— 
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Great American Indemnity Co. v. 
Deatherage. 52 P.2d 827. 175 Okl, 28 
—45 C.J. p 880 note 64 [aj. 

Disorderly persons 
In exercise of reasonable care, 
owner has duty to police public place 
and to furnish sufficient number of 
servants to afford reasonable pro¬ 
tection if place is one or character 
of business is such that owner should 
anticipate presence thereon of disor¬ 
derly persons generally or at any 
particular time.—Tyrrell v. Quigley, 
60 N.Y.S.2d 821, 186 Misc. 972. 

21. Ala.—Great Atlantic & Pacific 
Tea Co. v. Keltner. 191 So. 633, 29 
Ala.App. 5. certiorari denied 191 
So. 640, 238 Ala. 462. 

Neb.—Fimple v. Archer Ballroom Co., 
35 N.W.2d 680, 150 Neb. 681— 

Hughes V. Coniglio, 25 N.W.2d 
405, 147 Neb, 829. 

Or.—Boardman v. Ottinger, 88 P.2d 
967, 161 Or. 202, 

22. Neb.—Hughes v. Coniglio, 25 N. 
W.'2d 405, 147 Neb. 829. 

23. Neb.—Hughes v. Coniglio, supra. 

24. Ky.—^Kroger Grocery & Baking 
Co. V. Spillman, 130 S.W.2d 78 6, 
279 Ky. 366. 

Neb.—Hughes v. Coniglio, 25 N.W.2d 
405, 147 Neb. 829. 

25. Ga.—Great Atlantic & Pacific 
Tea Co. v. Cox, 181 S.E. 788, 51 Ga. 
App. 880. 

Mo.—^Wiedanz v. May Department 
Stores Co., App., 15 6 S.W.2d 44. 
Neb.—Hughes v. Coniglio, '25 N.W.2d 
405, 25 Neb. 829. 

N.J.—Den Braven v. Meyer Bros., 64 
^^.2d 219, 1 N.J. 470. 

Grocer’s failure to provide shopping 
basket 

A grocer is not chargeable with 
negligence merely because of failure 
to provide baeket for all customers 
to carry merchandise they select, so 
as to make grocer liable to custom¬ 
er injured when canned goods fell 
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he is not liable for wrongful or negligent acts of 
third persons not under his control which he could 
not reasonably have anticipated and guarded 
against.2^ The proprietor may be held free from 
liability for acts of an employee which are not 
wrongful or negligent.27 

Injury from crowd. A storekeeper is not charge¬ 
able with negligence merely because his store is 


C. J, s. 

crowded with customers,28 provided the necessary 
standard of care is exercised in view of the extra 
ordinary size of the crowd.29 A storekeeper is not 
liable for an injury to a customer caused by the 
pushing or violent conduct of a crowd where such 
injury is not reasonably foreseeable,80 but if the 
crowd is held or handled in a manner likely to 
cause injury the storekeeper must use due care to 
guard against injury.8t 


from arms of another customer.— 
Waugh V. Great Atlantic & Pacific 
Tea Co., *56’ N:E.2d 465, 317 Mass. 
230. 

26. TJ.S.—^Weiner v. May Depart¬ 
ment Stores Co., D.C.Cal., 35 P- 
Supp. 895. 

Ala.—Great Atlantic & Pacific Tea 
Co. V. Keltner, 191 So. 633, 29 Ala. 
App. '5, certiorari denied 191 So. 
640, 238 Ala, 462. 

Ark.—^W^illoughby v. Hot Springs Ice 
Co., 21 S.W.2d 168, 180 Ark. 231. 

Ga.—Great Atlantic & Pacific Tea Co. 
V. Cox, 181 S.E. 788, 51 Ga.App. 
880. 

Ky.—Sidebottom v. Aubrey, 101 S.W. 
2d 212, 267 Ky. 45, 

La,—Ellington v. .Walgreen La.. Co., 
App., 38 So.2d 177. 

Mass.—Waugh v. Great Atlantic & 
Pacific Tea Co., 56 N.E.2d 465, 317 
Mass. 230. 

N.Y.—Booth V. Sears, Roebuck & Co., 
68 N.T.S.2d 26. 

Tenn.—Gargaro v. Kroger Grocery & 
Baking Co., 118 S.W.2d 561, '22 
Tenn.App. 70. 

Assault by youths 

Where plaintift, while a patron in 
defendants’ liguor store, w^as injured 
as result of an assault by several 
youths who were having an alterca¬ 
tion with defendant’s manager when 
plaintiff moved toward telephone at 
manager's request to call the police, 
and it appeared that assault imme¬ 
diately followed plaintiff’s movement 
toward telephone, so that there was 
no opportunity for any warning and 
that manager immediately went to 
plaintiff’s assistance, the unlawful 
assault was not a foreseeable re¬ 
sult, so as to render defendant liable 
for plaintiff's injuries, notwithstand¬ 
ing youths had made a prior assault 
on the manager of which plaintiff 
was unaware.—Fu]fer v. Sherry’s 
Liquor Stores, Cal.App., 149 P.2d 734. 
l>eposit of refuse on floor 

A shopkeeper is not, as a general 
rule, bound to anticipate an inde¬ 
pendent act of negligence by a third 
person in depositing refuse or for¬ 
eign matter on the floor.—Kroger 
Grocery & Baking Co. v. Spillman, 
130 S.W.2d '788, 279 Ky. 366. 

Injury from children's vehicles in 
store 

(1) Failure of retail store to ex¬ 
clude from its premises children’s go- 


' carts was not such evidence of fault 
as would authoi-ize recovery by cus¬ 
tomer against store for injuries sus¬ 
tained when a third person, who was 
also apparently a customer, pushed 
such a gocart against plaintiff.— 
O’N-eill V. S. S. Kresge Co., 58 N.E. 
2d 247, first case, 317 Mass. 768, fol¬ 
lowed in 58 N.E.2d .247, second case, 
317 Mass. 768. 

(2) With respect to liability of 
store for injuries sustained by cus¬ 
tomer when child collided with her 
in store aisle while child was rid¬ 
ing a tricycle which had been ex¬ 
hibited for sale by. store, a tricycle 
is not an “appliance inherently dan¬ 
gerous in itself” either to child op¬ 
erating it or to others.—Barnes v. J. 
C. Penney Co., 70 P.2d 311, 190 Wash. 
633. 

Open refrigerator door in self-serv¬ 
ing grocery 

Proprietors of self-serving gro¬ 
cery store Vv'ere held not liable to 
customer injured, when straightening 
up after stooping to take articles 
from lower refrigerator compart¬ 
ment, by door of upper compartment 
left open through another custom¬ 
er's negligence.—Crump v. Hellams, 
Tex.Civ.App., 41 S.W.2d '288. 
Shooting by stranger 

Fact that truck driver considered 
dangerous the neighborhood \vliere 
he stopped to repair his engine, or 
that such neighborhood had reputa¬ 
tion of being a “gangsters’ layout,” 
would not establish that driver 
should have anticipated injury to 
guest when stranger, after ordering 
them to move on, shot guest.—^Arp v. 
Rogers, Mo., 99 S.W.2d 103. 

27. N.T.—Greene v. Sibley, Lindsay 
& Curr Co., 177 N.E. 416, 257 N.Y. 
190. 

Collision with clerk 
The rights of clerks in a store and 
customers to the use of aisles and 
walkways are reciprocal, and the 
storekeeper is not necessarily liable 
for injuries sustained by a customer 
in colliding with a clerk.—Biggs v. 
Hutzler Bros. Co., 28 A.2d 609, 181 
Md. 60. 

Washing of floor by porter 

A storekeeper was held not liable 
f5r injuries sustained by customer 
who fell on floor during process of 
washing thereof by storekeeper’s ^ 
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porter.—Walz v. Paul Heifer, Inc 23 
N.Y.S.2d '782, 260 App.Div. 677— Jab- 
lin V. United Oigar-Whelan Stores 
Corporation, 19 N.Y.S.2d 976. 

28 . D.C.—Schwartzman v. Lloyd, 82 
F.2d 822, 65 App.D.C. 216. 

La.—Bell v. Feibleman & Co. App 
164 So. 273. 

Mass.—Waugh v. Great Atlantic & 
Pacific Tea Co., 56 N.E.2d 465 317 
Mass. 230. 

N.J.—rDen Braven v. Meyer Bros. 64 
A.2d 219, 1 N.J. 470. 

29. La.—Bell v. Feibleman & Co.» 
App., 164 So. 273. 

30. La.—Bell v. Feibleman & Co., 
supra. 

Mo.—Tuttle V. Kline's, Inc., 89 SW 
2d 676, 230 Mo.App. 230. 

45 C.J. p 825 note 63. 

! Accidents on stairways 

(1) Customer was not entitled to 

recover from department store for 
injuries sustained while ascending 
ordinary stairway w^hen pushed by 
other customers in large crowd, in 
absence of proof of notice that stair¬ 
way was continually crowded and 
that guards w^ere necessary; since; in 
absence of proof of continual pres¬ 
ence of crowds creating dangerous 
condition at ordinary stairway, fail¬ 
ure to have guards to regulate cus¬ 
tomers is not negligence.—Weinstein 
V, R. H. Macy & Co., 296 N.Y.S. 341, 
163 Misc. 61. , 

(2) Store proprietor was not liable 
for injuries sustained by customer 
who was shoved or pushed in such 
rnanner that customer lost her bal¬ 
ance and fell down the steps at head 
of which store’s employee conducted 
a demonstration which attracted 
large crowd of people, since such 
casualty resulted from crowded con¬ 
dition in store, which was not rea¬ 
sonably foreseeable by proprietor.— 
Pridgen v. S. H. Kress & Co., 19$ 
S.E. 821, 213 N.C. 541. 

Injury from broken display window 
Storekeeper’s failure to board up 
display windows gave prospective 
customer no right of action for inju¬ 
ries from broken glass which she 
sustained when pushed against dis¬ 
play window by sale crowd.—^Rincon 
V. Berg Co., Tex.Civ.App., 60 S.W.2d 
811, error dismissed. 

31. D.C.—Schwartzman v. Lloyd, 82 
F.2d 822, 66 App.D.C. 216. 
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§ 46. Extent of Invitation 

The duty to exercise care to keep property fit a 
reasonably safe condition for invitees or business visitors 
thereon is coextensive with the invitation. 

The duty to exercise care to keep property in a 
reasonably safe condition for invitees or business 
visitors thereon is coextensive with the invitation, 
and an inviter’s duty^S and corresponding* liability 
for breach of duty^^ are measured and limited by 
the nature of the invitation held out to the invitee. 
An invitee who goes beyond the bounds of his in¬ 
vitation loses the status of invitee and the rights 
which accompany that status.^^ 

g 47 . - With Respect to Time 

The owner or person in charge of premises Is bound 
to keep them in a reasonably safe condition for use by 
an invitee or business visitor at ali times to which the 
invitation extends, but is under no such duty at times to 
which the Invitation does not extend. 

The owner or person in charge of premises is 
bound to keep them in a reasonably safe condition 
for use by an invitee or business visitor at all times 
to which the invitation extends,^® but is under no 
such duty at times to which the invitation does not 


§ 48 

extend.^"^ An invitee may lose his status as such 
by remaining on the premises beyond a reasonable 
time after his invitation has expired, a slight 
delay for a proper purpose after the conclusion 
of his business does not deprive him of the status 
of an invitee.^9 Where it is a custom of a place of 
business to be open on Sunday for the convenience 
of certain patrons or a certain class of patrons, the 
proprietor has the same duty toward such patrons on 
Sunday as he has during regular business hours.^® 

§ 48- - With Respect to Place 

a. In general 

b. Means of ingress, egress, and passage 

c. Toilets 

a. In General 

The duty to keep premises safe for Invitees or busi¬ 
ness visitors does not necessarily apply to the entire 
premises, and there is no duty with respect to the safety 
of portions of the premises which are not included with¬ 
in the invitation. 

The duty to keep premises safe for invitees or 
business visitors does not necessarily apply to the 
entire premises,and there is no duty with respect 


lEjury from gflass windows 
Where the crowd was dammed in 
the store entry areaway between 
g’lass windows It was held that the 
store proprietor could he held liable 
for neg-ligence for failure to take 
precautions against injury to mem¬ 
bers of the crowd by being pushed 
against the windows.—Schwartzman 

V. Lloyd, supra. 

32- Ill.—Brett v. Century Petrole¬ 
ums, 23 N.E.2d 359, 302 Ill.App. 99. 
Ky.—Lerman Bros. v. Lewis, 126 S, 
W.2d 461, 277 Ky. 334. 

Mass.—Engel v. Boston Ice Co., 4 N. 

E.2d 455, 295 Mass. 428. 

Neb.—CorptLs Juris cited in Van 
Avery v. Platte Valley Land & In¬ 
vestment Co., 275 N.W. 288, 296, 
133 Neb. 314. 

S.D.-—Wilkinson v. Webb-Carter Shoe 
Co., 233 N.W. 291, 57 S.D. 458. 

Va.—Smith v. Wiley-Hall Motors, 34 
S.E.2d 233, 184 Va. 50—Kirby v. 
Moehlman, 30 S.E.2d 548, 182 Va. 
876—Raven Red Ash Coal Co. v. 
Griffith. 27 S.E.2d 360, 181 Va. 911 
—Knight V. Moore, 18 S.E.2d 266, 
179 Va. 139. 

W. Va.—Brown v. De Marie, 46 S.E. 
2d 797. 

45 C.J. p 830 note 79. 

33. Mass.—Lord v. Lowell Institu¬ 
tion for Savings, 23 N.E.2d 101, 304 
Mass. 212—Palmer v. Boston Pen¬ 
ny Sav. Bank, 17 N.E.2d 899, 301 
Mass. 540. 

Increase or decrease 
Legal duties. of care toward visi¬ 
tors imposed, on . owner or occupant 


of land increase or decrease with 
benedcial interest of owner or occu¬ 
pant in presence of visitor on prem¬ 
ises, and corresponding shift occurs 
in legal rights of visitor.—Paubel v. 
Hitz. 96 S.W.2d 369, 339 Mo. 274. 

34. N.J.—Carr v. Hagerich, 13 A.2d 
494. 125 N.J.Law 2, affirmed 18 A. 
2d 19, 126 N.J.Law 67—Wright v. 
General Ceramics Co., 197 A. 899, 
120 N.J.Law 33—Liveright v. Max 
Lifsitz Furniture Co., 187 A. 583, 
117 N.J.Law 243. 

Utah,—Bird v. Clover Leaf-Harris 
Dairy, 125 P.2d 797, 102 Utah 330. 
Wash.—Christensen v. Weyerhaeuser 
Timber Co., 133 P.2d 797, 16 Wash. 
2d 424. 

Motives of Invitee 
With respect to shopkeeper's lia¬ 
bility for injuries sustained by al¬ 
leged invitee, extent of invitation de¬ 
pends on holding out of shopkeeper 
and not on undisclosed motives of 
claimed invitee.—Lerman Bros. v. 
Lewis, 126 S.W.2d 461, 277 Ky. 334. 

35. Ky.—Lerman Bros. v. Lewis, 
supra, 

45 C.J. p 830 note 83. 

Invitee becoming: 

Licensee by going beyond invita¬ 
tion see supra § 33. 

Trespasser by going beyond invi¬ 
tation see supra § 23. 

36. R.I.—James v. Rhode Island 
Lodge, No. 12, L O. O. F., 160 A. 
746. 

45 C.J. p 830 note 84. 

37. Ky.—Lerman Bros. v. Lewis, 126 
S.W.2d 461, 277 Ky. 334, 
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! Mo.—Ducoulombier v. Baldwin, App., 
101 S.W.2d 96—^Watson v. St. 
Joseph Coal Mining Co., 5 S.W.2d 
122, 222 Mo.App. 718. 

45 C.J. p 830 note 85. 

Beturn after expiration of invitation 
Where prospective purchasers 
without indicating any further in¬ 
terest in house listed for sale re¬ 
turned key obtained from real estate 
agency for purpose of inspecting 
premises, prospective purchasers In 
again visiting premises on same day 
were not invitees of owner so as to 
render owner liable for injuries suf¬ 
fered by prospective purchaser when 
railing of platform gave way.—^IVil- 
kie V. Randolph Trust Co., 65 N.E.2d 
466, 316 Mass. 267. 

38. Mont.— Corpus Juris piloted in 
Hickman v. First Nat Bank of 
Great Falls, 117 P.2d 275, 277, 112 
Mont. 398. 

45 C.J. p 830 note 86. 

39. Mont.—Corpus Juris (iitoted in 
Hickman v. First Nat. Bank of 
Great Falls, 117 P.2d 275, 277, 112 
Mont 398. 

45 C.J. p 830 note 87. 

40. Ark.—^Armour & Co. v. Rose, 36 
S.W.2d 70, 183 Ark. 413. 

Ohio.—Simons v. City Ice & Fuel Co., 
App., 59 N,E.2d 231. 

41. Ky.—Lerman Bros. v. Lewis, 
126 S.W.2d 461, 277 Ky. 334. 

Md.— Corpus Juris quoted in Gordon 
Sleeprite Corporation v. Waters, 
168 -V. 846, 847, 165 Md. 354. 

Tex.— Corpus Juris quoted la Texaco 
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to the safety of portions of the premises which are 
not included within the invitation, such as por¬ 
tions of the premises which are not intended for the 
use of the invitee^^ and where he should not reason¬ 
ably be expected to go.^^ So, in the case of busi¬ 
ness property, there is no duty with respect to the 
condition of portions of the premises which are 
used by the owner or occupant for his own private 
purposes,or which are not designed for the use 
of customers or other persons entering on busi¬ 


65 C.J.g. 

ness,^^ such as rooms or areas which are intended 
solely for the use of the owner or occupant and his 
employees.'^ 

The duty to keep premises safe for invitees ex¬ 
tends to all portions of the premises which are in¬ 
cluded within the invitation^S and which it is nec¬ 
essary or convenient for the invitee to visit or use 
in the course of the business for which the invita¬ 
tion was extended,^ ^ and at which his presence 


Country Club v. Wade, Civ.App., 
1G3 S.W.2d 219. 221. 

45 C.J. p 830 note 88. 

An invitation does not necessarily 
extend to all portions of the prem¬ 
ises. 

Mass.—Skidd v. Quattrochi, 23 N.E. 

2d 1009, 304 Mass. 438. 

Mo.—Ducoulombier v. Baldwin, App., 
101 S.W.2d 96. 

Tenn.—Brown v. Barber, 174 S.W.2d 
298, 26 Tenn.App. 534. 

42. U.S.—Pryotely v. New York, G. 
& St. L. R. Co.. C.C,A.Ohio, 28 F.2d 
868 . 

Cal.—Delay v. Braun, 146 P.2d 32, 63 
Cal.App.2d 8—Lawand v, California 
Products Co., 48 P.2d 979, 9 Cal. 
App.2d 147. 

Ill.—Briney v. Illinois Cent. R. Co., 
81 N.E.2d 866, 401 III. 181. 

Md,—Corpus Juris Q.uoted in Gordon 
Sleeprite Corporation v. Waters, 
168 A. 846, 847, 165 Md. 354. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 663 — 
Smith V. Simon's Supply Co., 76 N. 
E-2d 10, 322 Mass. 84—Palmer v. 
Boston Penny Sav. Bank, 17 N.E.2d 
899, 301 Mass. 540, 120 A.L.R. 633. 
Mo.—Sherman v. Alexander & Sons, 
App., 108 S.W.2d 616. 

Neb.—^Wrigrht v. Salvation Army, 249 
N.W. 549, 125 Neb. 216. 

S.D.—^Wilkinson v. Webb-Carter Shoe 
Co., 233 N.W. 291, 67 S.D. 458. 

Va.—Raven Red Ash Coal Co. v. 
Griffith, 27 S.E.2d 360, 181 Va. 911 
—Knight V. Moore, IS S.E.2d 266, 
179 Va. 139, 

Wash.—Corpus Juris cited in Chris¬ 
tensen V. Weyerhaeuser Timber 
Co., 133 P.2d 797, SOI, 16 Wash.2d 
424. 

45 C.J. p 831 note 93, p 832 note 95. 

An invitee must confine himself to 
such parts of the premises as are 
included within the invitation. 

Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359, 302 Ill.App. 99. 

Mo.—Darlington v. Railway Ex¬ 
change Bldg., 183 S.W,2d 101, 353 
Mo. 669—Murphy v. Fred Wolfer- 
man, Inc., 148 S.W.2d 481, 347 Mo. 
634—^Watson v. St. Joseph Coal 
Mining Co., 63 S.W.2d 895, 331 Mo. 
475. 

43. Va.—Perryman v. Mankin Lum¬ 


ber Co., 169 S.E. 462, 113 W.Va. 
848. ‘ 

45 C.J. p 832 note 94. 

44. Cal.—Johnston v. De La Guerra 
Properties, 170 P.2d 5, 28 Cal.2d 
394—Medcraft v. Merchants' Ex¬ 
change, 295 P. 822, 211 Cal. 404. 

Ill.—Briney v. Illinois Cent. R. Co., 
81 N.E.2d 866, 401 Ill. 181. 

Iowa.—^Nelson v. F. W. Wool worth 
& Co., 231 N.W. 665, 211 Iowa 592. 
N.H.—York V. Clow, 163 A. 401, 8G 
N.H. 76. 

Pa.—Parsons v. Drake, 32 A.2d 27, 
347 Pa. 247. 

Tenn.—Brown v. Barber, 174 S.W.2d 
298, 26 Tenn.App. 534—Corpus 

Juris cited in American Nat. Bank 

V. Wolfe, 125 S.W.2d 193, 22 Tenn. 
App. 642. 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

Vt.—Lucas V. Kelley, 147 A- 281, 102 
Vt. 173. 

Va.—Raven Red Ash Coal Co. v. 
Griffith, 27 S.E.2d 360, 181 Va. 911 
—Knight V. Moore, 18 S.E.2d 266, 
179 Va. 139. 

45 C.J. p 832 note 95. 

45. Cal.—Stewart v. Lido Caf$, 56 
P.2d 563, 13 Cal.App.2d 46. 

45 C.J. p 833 note 97. 

40. Tenn.—Rogers v. Chase, 6 Tenn. 
App. 525. 

Utah.—Hayward v. Downing, 189 P. 
2d 442. 

45 C.J. p 833 note 98. 

47. U.S.—Sears, Roebuck & Co. V. 

McClain, C.C.A.Fla., 167 F.2d 130. 
Ky.—Lerman Bros. v. Lewis, 126 S. 

W. 2d 461, 277 Ky. 334. 

N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.Y. 602— 
Trafford v. Hammacher, Schlem- 
mer & Co., 71 N.Y.S.2d 878. 

N.C.—Wilson V. Dowtin, 2 S.E.2d 676, 
215 N.C. 547. 

R.L—Milliken v. Weybosset Pure 
Pood Market, 44 A,2d 723, 71 R.I. 
312. 

Wis.—Newell v. Schultz Bros. Co., 1 
N.W.2d 769, 239 Wis. 415. 

Behind counters 

Md.—Pellicot v. Keene, 28 A.2d 826, 
181 Md. 135. ‘ 

R.I.—Milliken v. Weybosset Pure 
Food Market, 44 A.2d 723, 71 R.I. 
312. 

45 C.J. p 833 note 98 [a]. 
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Casliier’s booth 

Mass. —Ijsivoie V. Brockelman Bros 
53 N.E.2d 999, 315 Mass. 673. " 

48. U.S.—Corpus Juris cited la 
Standard Oil Co. v. Burleson, C.C 
A.Fla., 117 F.2d 412, 414. 

Cal.—Biondini v. Amship Corp., 185 
P.2d 94, 81 Cal.App.2d 751. 

Ga.—Freeman v. Levy, 5 S.E.2d 61, 
60 Ga.App. 861. ’ 

Ky.—A. L. Dodd Trucking Service v. 

Ramey, 194 S.W.2d 84, 302 Ky. 116,' 
Mo.—Corpus Juris quoted in Murphy 

V. Fred Wolferman, Inc., 148 S.W. 

2d 481, 485, 347 Mo. 634—Corpus. 
Juris quoted in Philibert v. Ben¬ 
jamin Ansehl Co., 119 S.W.2d 797, 
800, 342 Mo. 1239—Kennedy v! 

Phillips. 5 S.W.2d 33, 319 Mo. 573— 
Ducoulombier v. Baldwin, App., 101 
S.W.2d 96—^Watson v. St. Joseph 
Coal Mining Co., 5 S.W.2d 122, 222 
Mo.App. 718. 

Neb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

Tex.—Corpus Juris quoted in Texaco- 
Country Club v. Wade, Civ.App., 
163 S.W.2d 219, 221, 

45 C.J. p 830 note 89. 

49. Del.—Reardon v. Exchange Fur¬ 
niture Store, 183 A. 330, 7 W.W. 
Harr. 321, affirmed 188 A. 704, T* 

W. W.Harr. 332. 

Ga.—Sheffield Co. v. Phillips, 24 S.E. 
2d 834, 69 Ga.App. 41—Freeman v. 
Levy, 5 S.E.2d 61, 60 Ga.App. 861. 
Mo.—Corpus Juris quoted in Murphy 
V. Fred Wolferman, Inc., 148 S.W. 
2d 481, 485, 347 Mo. 634—Corpus^ 
Juris quoted iu Philibert v. Ben¬ 
jamin Ansehl Co., 119 S.W.2d 797, 
800, 342 Mo. 1239—Brody v. Cudahy 
Packing Co., 127 S.W.2d 7, 233 Mo. 
App. 973. 

Tex.—Corpus Jm*is quoted in Texaco^ 
Country Club v. Wade, Civ.ApPi, 
163 S.W.2d 219, 221. 

45 C.J. p 830 note 90. 

Incidental purpose 

An invitee’s right while on prem¬ 
ises extends to portions thereof 
which may be visited by invitee for 
purpose reasonably incidental to that 
for which invitation was extended. 
Ind.—Silvestro v. Walz, 61 N.E.2di 
629, 222 Ind. 163. 

Tenn.—^American Nat. Bank v. Wolfe, 
125 S.W.2d 193, 22 Tenn.App. 642^ 
Inspection by prospective purchaser 
Prospective purchaser’s invitation. 
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should therefore reasonably be anticipatedSO or to 
which he is allowed to go.5i The duty to keep 
premises safe for invitees extends to any part there¬ 
of which one is specifically invited by the proprie¬ 
tor to enter, even though the place so entered is not 
designed for the use of, or ordinarily used by, cus¬ 
tomers or persons coming to the premises on busi- 
ness.®2 The portion of the premises to which the 
invitation extends is to be determined from all the 
facts and circumstances existing at the time of the 
injury,53 and the nature of the business to be trans¬ 
acted is of great importance.S^ Where a customer 
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of a store, at the time of his injury, is in a place 
where customers are expected, it is immaterial 
whether or not he came on the premises by a means 
of entrance which customers are authorized to 

Generally, where an invitee or business visitor 
goes to a portion of the premises to which he is not 
authorized to go by the invitation he loses his 
status as an invitee or business visitor,56 and the 
owner or occupant of the premises is not liable for 
injuries resulting from an unsafe condition of that 
portion of the premises.57 Where an invitee does 


extended to an inspection of entire 
house including basement, and it did 
not reauire her to inspect only such 
portions as mi&ht be shown by real 
estate agent, but included right to 
inspect independently all or any part 
of premises.—Boyce v. Brewington, 
158 P.2d 124, 49 N.M. 107, 163 A.L.R. 
683. 

Deliveryman seeking person for re¬ 
ceipt 

Business visitor delivering goods 
to freight depot of truck transporta¬ 
tion company acted within scope of 
invitation while looking for shipping 
clerk to receipt for goods.—Kurre v. 
Graham Ship By Truck Co., 15 P.2d 
463, 136 Kan. 356. 

50. Cal.—Biondini v. Amship Corp., 
185 P.2d 94, 81 Cal.App.2d 751— 
Gastine v. Ewing, 150 P.2d 266, 65 
Cal.App.2d 131—Stewart v. Lido 
Caf6, 56 P.2d 553, 13 Cal.App.2d 46. 

Conn.—Morris v. Granato, 50 A.2d 
416, 133 Conn. 295—Smith v. L. & 
S. Corp., 48 A.2d 239, 133 Conn. 
105—Corpus Juris cited in Guilford | 
V. Yale University, 23 A.2d 917, 
919, 128 Conn. 449. 

X;)ei.—Reardon v. Exchange Furniture 
Store, 1S3 A. 330, 7 W.W.Harr, 321, 
affirmed 1S8 A. 704, 7 W.W.Harr. 
332. 

Fla.—Fred Howland, Inc., v. Morris, 
196 So. 472, 143 Fla. 189, 128 A.L. 
R. 1013. 

Ga.—Freeman v. Levy, 5 S.E.2d 61, 
60 Ga.App. 861. 

Mo.—Corptts Juris (quoted in Murphy 
V. Fred Wolferman, Inc., 148 S.W. 
2d 481, 485, 347 Mo. 634—Corpus 
Juris quoted in Philibert v. Benja¬ 
min Ansehl Co., 119 S.W.2d 797, 
800, 342 Mo. 1239. 

■ Pa.—^Barron v. Hydrotated Anthra¬ 
cite Fuel Co., 46 A.2d 606, 159 Pa. 
Super. 35. 

Term.—Brown v. Barber, 174 S.W.2d 
298, 26 Tenn.App. 534. 

Tex.—Corpus Juris quoted in Texaco 
Country Club v. Wade, Civ.App., 
163 S.W.2d 219, 221. 

46 C.J. p 831 note 91. 

51, Cal.—Walker v. Greenberger, 147 
iP.2d 105, 63 Cal.App.2d 457. 

Colo.—Rudolph v. Elder, 96 P.2d 827, 
105 Colo. 105. / 


Ga.—Freeman v. Levy, 6 S.B.2d 61, 
60 Ga.App. 861. 

Ill.—Myers v. Sears, Roebuck & Co., 
16 N.E.2d 926, 296 Ill.App. 649. 

45 C.J. p 831 note 92. 

Understanding of invitee 

(1) Invitation to use premises ex¬ 
tends to such parts thereof as land- 
owner ought in reason to understand 
that invitees would understand were 
for their use.—Roy v. Amoskeag 
Fabrics, 41 A.2d 607. 93 N.H. 324— 
Cable V. Donahue & Hamlin, 161 A. 
383. 85 N.H. 258. 

(2) An owner is liable for injuries 
sustained by a business invitee while 
the invitee is upon that part of the 
premises v/here the owner gives the 
invitee reason to believe that his 
presence is permitted or desired be¬ 
cause of its connection with the 
business.—Malolepszy v. Central 
Market, 9 N.W.2d 474, 143 Neb. 356. 

52. Cal.—Foley v. Hornung, 169 P. 
705, 35 Cal.App. 304. 

45 C.J. p 833 note 99. 

Invitation or acquiescence on former 
visits 

p]a.—National Brands v. Norton Tire 
Co., for Use of Ocean Accident & 
Guarantee Corporation, 7 So.2d 456, 
150 Fla. 349. 

Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co., 84 N.E.2d 10. 

53. Cal.—Lawand v. California Prod¬ 
ucts Co., 48 P.2d 979, 9 Cal,App.2d 
147. 

]s^eb.—Malolepszy v. Central Market, 
9 N.W.2d 474, 143 Neb. 356. 

54. Neb.—Malolepszy v. Central 
Market, supra. 

55. Iowa.—Burk v. Walsh, 92 N.W. 
65, 118 Iowa 397. 

56. U.S.—Bagby v. Barton, C.C.A. 
Tex., 131 F.2d 887. 

Cal.—Medcraft v. Merchants’ Ex¬ 
change, 295 P. 822, 211 Cal. 404— 
Biondini v, Amship Corp., 185 P. 
2d 94, 81 Cal.App.2d 751—Demmer 
V. City of Eureka, 178 P.2d 472, 78 
Cal.App.2d 708—Delay v. Braun, 
146 P.2d 32, 63 CaLApp.2d 8—Kop- 
pelman v. Ambassador Hotel Co. of 
Los Angeles, 96 P.2d 196, 35 Cal. 
App.2d 537—Strong v. Chronicle 
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Pub. Co., 93 P.2d 649, 34 Cal.App. 
2d 335—Tharp v- San Joaquin Cot¬ 
ton Oil Co., 81 P.2d 443. 27 Cal. 
App.2d 554, rehearing denied 82 P. 
2d 21, 27 Cal.App.2d 554—Bucking¬ 
ham V. San Joaquin Cotton Oil Co., 
16 P.2d 807, 128 Cal.App. 94—State 
Compensation Ins. Fund v. Allen, 
285 P. 1053, 104 Cal.App. 400. 

Conn.—Guilford v. Tale University. 
23 A,2d 917, 128 Conn. 449—Knapp 
V. Connecticut Theatrical Corpora¬ 
tion, 190 A. 291, 122 Conn. 413. 
Ill._'Vyesbrock v. Colby, Inc., 43 N.E. 

2d 405. 315 Ill.App. 494. 

Kan.—Corpus Juris cited in Jones v. 
Swatszel, 64 P.2d 555, 556, 145 Kan. 
99. 

Md.—Pellicot v. Keene, 28 A.2d 826. 
181 Md. 135. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 563. 

Pa,—Parsons v. Drake, 32 A.2d 27, 
347 Pa. 247. 

Tex.—Swift & Co. v. McElroy, Civ. 

App., 126 S.W.2d 1040. 

Va.—Pi.aven Red Ash Coal Co. v. 

Griffith, 27 S.E.2d 360, 181 Va. 911. 
4.5 C.J. p 832 note 96. 

Person going beyond Invitation as: 
Licensee see supra § 33. 

Trespasser see supra § 23. 

The test of whether one on prem¬ 
ises used for public purposes is an 
invitee at the exact place of injury 
is whether the owner of the premises 
ought to have anticipated the pres¬ 
ence of a member of the public at 
such point on the portion of the 
premises devoted to public use.— 
Bohn Bros. v. Turner, Tex.Civ.App., 
182 S.W.2d 419, error refused—Texa¬ 
co Country Club v. Wade, Tex.Civ. 
App., 163 S.W.2d 219. 

TTse of stairway other than one di¬ 
rected 

Where defendant's clerk directed 
customer to basement in order to 
mix a batch of cement which cus¬ 
tomer desired and customer used a 
stairway different from one to which 
he was directed, customer was not an 
invitee on stairway on which he was 
injured.—Smith v. Simon's Supply 
Co., 76 N.E.'2d 10, 322 Mass. 84. 

57. U.S.—Bollinger v. Gotham Gar¬ 
age Co., C.C.A.N.Y., 165 P.2d 326, 
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Tiot go beyond the portion of the premises to which 
his invitation extends, his status is not affected by 
the fact that his presence at the paitioilar place 
where the injury occurred was due to his personal 
affairs rather than to the business which brought 
him upon the premises.^® So also, if an invitee docs 
not go beyond that part of the premises to which, 
as the situation reasonably appears to him, the in¬ 
vitation extends, he cannot be held to have become a 
mere licensee because, as a matter of fact, the pur¬ 
poses of the invitation couhi have been fitlnlk J with¬ 
out going on such part of the premises.^^ An in¬ 
vitee does not necessarily lose his status as an in¬ 
vitee where he goes to another portion nf the prem¬ 
ises to avoid an impending danger created by the 
occupant of the premise 

Premises net occupied by writer. The duty owed i 
by an operator of a business to keep premises in a 
safe condition for invitees extends only to premises 


occupied or under the management or control of the 
operator,and he is not liable as an inviter for an 
injury to an invitee which occurs on the adjacent 
street or sidewalk used by the general public.c^ 

b. Means of Ingress, Egress, and Passage 

An Invitation to enter premises carries with it the 
duty toward the persons invited to provide reasonably 
safe means of ingress and egress, and to provide reason¬ 
ably safe passages to and from such places as are in¬ 
cluded within the scope of the invitation. 

An invitation to enter premises carries with it the 
duty toward the persons invited to provide reason¬ 
ably safe means of ingress and egress, and where 
the invitation is to a particular part of the premises 
there is a duty to maintain the approaches thereto 
in a reasonably safe condition for use.^^ There is 
also a duty to provide reasonably safe passages to 
and from such places as are included within the 
scope of the invitation,and, in the case of a store, 


certiorari denied 67 S-Ct 95. 220 

U.S. :S3. 91 L.Ed. 63S. 
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Co.. 119 S.W.2d 797, 342 Mo. 1239. 
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Co., 197 A. S99, 120 X.J.Law 33— 
Shemin v. Steinberg, ISO A, 633, 
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117 N.J.Law 243. 

K.T*—Gillen v. Home Owners' Lroan 
Corporation, 24 N.y.S.2d 493, 260 
App.Div. 1031, affirmed 40 N.E.2d 
647, 2S7 N.Y. 7S1. I 

Pa.—Jefferson v. Young Men's Chris¬ 
tian Ass'n of Chester, 47 A.2d 653, 
354 Pa, 563—Parsons v. Drake, 32 
A.2d 27. 347 Pa, 247. 

S.D.—Wilkinson v. Webb-Carter Shoe 
Co., 233 N.W. 291, 57 S.D. 45S. 

Tex.—Swift & Co. v. McElroy, Civ. 
App., 126 S.W.2d 1040. 

Wash,—Christensen v, Weyerhaeuser 
Timber Co., 133 P.2d 797, 16 Wash. 
2d 424. 

W.Va,—Perryman v. Mankin Lumber 
Co., 169 S.E. 462, 113 W.Va. 848. 

58. Tenn.—American Nat. Bank v. 
Wolfe, 125 S.W.2d 193, 22 Tenn. 
App. 642. 
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59. Ga.—Freeman v. Levy, 5 S.E.2d 
61, 60 Ga.App. 861—Georgia Power 
Co. V. Sheats, 199 S.E. 582, 68 Ga. 
App. 730. 

45 C.J. p 833 note 2. 
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P.2d 421, 214 CaL 302. 


61. Ky.—Oates v. Kiichle, 134 S.W. 
2d 1002, 281 Ky. 13. 

62. Cal.—Gabriel v. Bank of Italy, 
267 P. 544. 204 Cal. 244, 68 A.L.R. 
1039—Davis v. West Shore Co., 130 
P.2d 459, 55 Cal.App.2d 220. 

Ky.—Gates v. Kuchle, 134 S.W.2d 
1002, 281 Ky. 13. 

63. U.S.—Rankin v. S. S. Kresge 
Co., D.C.W.Va.. 59 F.Supp. 613, af¬ 
firmed, C.C.A.. 140 F.2d 934. 

Cal.—Tschumy v. Brook's Market, 
140 P.2d 431, 60 Cal.App.2d 158. 
Iowa.—Parsons v. H. L. Green Co., 
10 N.W.2d 40, 233 Iowa 648. 

La.—Corpus Juris q^uoted in Bur- 
deaux v. Montgomery Ward & Co., 
App., 192 So. 728, 730. 

Mass.—Palmer v. Boston Penny Sav. 

Bank, 17 N.E.2d 899, 301 Mass. 540. 
Mich.—Corpus Juris quoted in Perl 

V. Cohodas, Peterson, Paoli, Nast 
Co., 294 N.W. 697, 700, 295 Mich. 
325. 

Minn.—Johnson v. Evanski, 22 N.W. 

2d 213, 221 Minn, 323. 

Mo.—^Wiedanz v. May Department 
Stores Co., App., 156 S.W.2d 44— 
Olds V, St. Louis Nat. Baseball 
Club, App., 119 S.W.2d 1000—Cor¬ 
pus Juris quoted in Evans v. Sears, 
Roebuck & Co., App., 104 S.W.2d 
1035, 1039—Corpus Juris quoted in 
Olds V. St. Louis Nat. Baseball 
Club. 104 S.W.2d 746, 751, 232 Mo. 
App. 897. 

N.M.—De Baca v. Kahn, 161 P.2d 
630, 49 N.M. 225. 

N.Y.—Priedlein v. Dittmar, 59 N.Y.S. 

2d 589, 270 App.Div. 321. 

R-I-—Cardall v. Shartenberg's, Inc., 
31 A.2d 12, 69 R.I. 97—Royer v. 
Najarian, 198 A. 562, 60 R.I. 368. 
Wash.—Christensen v. Weyerhaeuser 
Timber Co., 133 P.2d 797, 16 Wash. 
2d 424. 

45 C.J. p 834 note 4. 
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House-moving contractors, permit¬ 
ting lot owner's tenant and her 
mother, living in house on lot, to re¬ 
main on premises during removal of 
such house and another house there¬ 
on to rear of lot, owed them duty to 
exercise ordinary reasonable care to 
provide reasonably safe passageway 
for ingress to, and egress from, 
house and guard openings or excava¬ 
tions made by contractors on such 
premises.—Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 25 
CaL2d 237. 

61. Ga.—Flint River Cotton Mills v. 
Colley, 30 S.E.2d 426. 71 Ga.App. 
184—Parsons v. Sears, Roebuck & 
Co., 24 S.E.2d 717, 69 Ga.App. 11— 
Lake v. Cameron, 13 S,E.2d 856, 
64 Ga,App. 501. 

I Mo.—Corpus Juris quoted in Evans 

V. Sears, Roebuck & Co., App., 104 
S.W. 2d 1035, 1039—Corpus Juris 
quoted in Olds v. St. Louis Nat, 
Baseball Club, 104 S.W.2d 746, 751, 
232 Mo.App. 897—McFarland v. 
Sears, Roebuck & Co., App., 91 S. 

W. 2d 615. 

45 C.J. p 834 note 5. 

Unsafe condition created by stranger 
Proprietor of store would be liable 
for injuries sustained by customer 
leaving store as result of tripping on 
wire fencing stretched on sidewalk 
in front of store, even if wire vras 
placed on sidewalk by a stranger, if 
proprietor had reasonable time in 
which to learn of danger and warn 
customer thereof and failed to do so. 
—Atterbury v. Temple Stephens Co., 
181 S.W.2d 659, 353 Mo. 5. 

Steps leading to entrance 
Conn.—Chatkin v. Talarskl, 193 A. 
611, 123 Conn. 157. 

65, Ala.—^P. W. Woolworth Co. v. 

Ney, 194 So. 667, 239 Ala. 233. 

Cal.—Koppelman v. Ambassador Ho- 
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reasonably safe passages or aisles in the parts of 
the store where goods are displayed. The invitee, 
on his part, in order to retain his status as such, is 
bound to use the ordinary and customary means of 
ingress and egress,for an implied invitation will 
not extend be^^ond the necessary lines of travel.^s 
So, where there is provided a safe entrance to the 
portion of the premises to which customers are in¬ 
vited, the owner or occupant is not liable for injury 
due to an unsafe condition of another means of en¬ 
try which is not provided for or usually used for ob¬ 


taining access to such place.^5 

A business invitation includes an invitation to use 
such parts of the premises as the visitor reasonably 
believes are held open to him as a means of access 
to, or egress from, the place where business is to be 
transacted,and where an invitee or business visi¬ 
tor has been intentionally or negligently misled into 
a reasonable belief that a particular passageway or 
door is an appropriate means of ingress or egress 
he is entitled to the protection of an invitee or busi¬ 
ness visitor while using such passageway or door.*^^ 


tel Co, of Los Angeles, 96 P.2d 196, 
35 Cal.App.2d 537—Stoddard v. 
Roberts Public Markets, 80 P.2d 
619, 27 CaLApp.2d 166—Stewart v. 
Lido Caf4, 56 P.2d ’553, 13 Cal.App. 
2d 46. 

Ija.—Knight v. Travelers Ins. Co., 
App., 32 So.2d 508—Greeves v. S. 
H. Kress & Co., App., 198 So. 171— 
Corpus Juris ctuotecl in Burdeaux 
V. Montgomery Ward & Co., App., 
192 So. 728, 730—Bell v. Feibleman 
& Co., App., 164 So. 273. 

Md.—Chalmers v. Great Atlantic & 
Pacific Tea Co., 192 A. 419, 172 Md. 
552. 

Mass.—Collins v. Croteau, 77 N.E.2d 
•305, 322 Mass. 291. 

Okl.—M. & D. Motor Freight Lines v.* 
Kelley, 202 P.2d 215—Safeway 
Stores V. Whitehead, 125 P.2d 194, 
190 Okl. 464. 

Or.—Lee v. Meier & Prank Co., 114 
P.2d 136, 166 Or. 600. 

45 C.J. P 834 note 6. 

Halls 

Minn.—McGenty v, John A. Stephen¬ 
son & Co., 15 N.W.2d 874, 218 Minn. 
311. 

Stairways 

Ill.—Freeman v. Leader Mercantile 
Co., 40 N.B,2d 548, 313 Ill.App. 652. 
Ind.—P. W. Woolworth Co. v. Moore, 
48 N.E.2d 644, 22l Ind. 490. 

Minn,—^McGenty v. John A. Stephen¬ 
son & Co., 15 N.W'.2d 874, 218 Minn. 
311. 

Mo.—Sullivan v. S. S. Kresge Co., 
1'63 S.W.2d 811, 236 Mo.App. 1191. 
N.Y.—Rasmussen v. Fishkind Bldg. 
Corporation, 19 N.T.S.2d 134, 259 
App.Div. 823, reargument denied 
20 N.r.S.2d 670, 259 App.Div. 916. 
Tex.—McCrory's Stores Corporation 
V. Murphy, Civ.App., 164 S.W.2d 
735, error refused. 

Wash.—^Riley v. Pacific Outfitting 
Co., 65 P.2d 1058. 185 Wash. 497. 

66. U.S.—S. S. Kresge Co. v. Hol¬ 
land, C.C.AOhio, 158 P.2d 495— 
Rankin v. S. S. Kresge Co., D.C.W. 
Va., 59 P.Supp. 613, affirmed, C.C. 
A., 149 P.2d 934. 

A-la.—P. w. Woolworth Co. v. Ney, 
194 So. 667, 239 Ala. 233. 

Gal.—Neel v. Mannings, Inc., 122 P. 
2d 576, 19 Cal.2d 647—Locke v. Red 
River Lumber Co„ 150 P.2d 506, 66 


Cal.App.2d 322—Thompson v. B. 
P. Goodrich Co., 120 P.2d 693, 48 
Cal.App.2d 723. 

Ill.—Pabst V. Hillman’s, 13 N.E.2d 
77, 293 Ill.App. 547. 

Iowa.—Nelson v. P. W'. Woolworth 
& Co., 231 N.W. 665, 211 Iowa 592. 
La.—Ellington v. Walgreen La. Co., 
App., 38 So.2d 177—Knight v. 
Travelers Ins. Co., App., 32 So.2d 
508—Greeves v. S. H. Kress & Co.. 
App., 198 So. 171—Bell v. Peible- 
man & Co., App., 164 So. 273. 

Mass.—Lombardi v. P. W. Wool- 
worth Co., 2t2 N.E.2d 28, 303 Mass. 
417. 

Mo.—Casciaro v. Great A. & P. Tea 
Co.. 183 S.W.2d 833, 233 Mo.App. 
361. 

Okl.—Safeway Stores v. Whitehead, 
125 P.2d 194, 190 Okl. 464. 

45 C.J. p 834 note 7. 

Anticipation of dangerous conditions 
In performing the duty to use rea¬ 
sonable care to maintain aisle in a 
reasonably safe condition, a store¬ 
keeper is bound to anticipate condi¬ 
tions in aisle, reasonably foreseeable, 
that were likely to cause injury to 
customers who were not contributor- 
ily negligent while using aisle for 
purposes for v/hich it was provided. 
—Parker v. Jordan Marsh Co., 37 N. 
E.2d 4'65, 310 Mass. 227—Lombardi v. 
P. W. Woolworth Co., 22 N.E.2d 28. 
303 Mass. 417. 

Store selling fruits and vegetables 
The operator of premises used as 
a sales and display quarters for 
fruits and vegetables where particles 
of waste tended to accumulate by 
the acts of employees or customers 
was chargeable with a higher degree 
of vigilance in keeping passageways 
used by customers clean and free 
from slippery material than would 
be imposed on one engaged in a busi¬ 
ness from the nature of which such 
perils were not reasonably expected 
to result.—French v. Gardeners <& 
Farmers Market Co., 122 S.W.2d 487, 
276 Ky. 660. 

67. N.C.—Wilson v. Dowtin, 2 S.E. 

2d 576, 216 N.C. 547. 

Pa.—Foard v. Rath, 33 Pa. Super. 
182. 


& St. L. R. Co., C.C.A.Ohio, 28 P. 
2d 868. 

45 C.J. p 834 note 9. 

6D. Cal.—Sutera v. Palmieri, 180 P. 

2d 414, 79 Cal.App.2d 359. 

Tenn.—Brown v. Barber, 174 S.W.2d 
298, 26 Tenn.App. 534. 

45 C.J. p 835 note 11. 

70. Cal.—Tschumy v. Brook’s Mar¬ 
ket, 140 P.2d 431, 60 Cal.App.2d 
158. 

Colo.—Rudolph V. Elder, 95 P.2d 827, 
105 Colo. 105. 

Conn.—^Knapp v. Connecticut Thea¬ 
trical Corporation, 190 A. 291, 122 
Conn. 413. 

Directions as to entry 
Direction to invitee to enter prem¬ 
ises by back door and not through 
store did not require invitee to leave 
by back door, with respect to own¬ 
er’s liability for injuries to invitee 
on leaving through store entrance. 
—^Waters v. Solitare, S5 A.2d 676, 
131 N.J.Law 212. 

71. Cal.—Johnston v. De La Guerra 
Properties, 170 P.2d 6, 28 Cal.2d 
394. 

Conn.—^Knapp v. Connecticut Thea¬ 
trical Corporation, 190 A. 291, 122 
Conn. 413. 

Cellar or basement door 

(1) Where a store, office building, 
or similar business establishment to 
which the public is impliedly in¬ 
vited has a door which leads to a 
cellar, elevator shaft, or other dan¬ 
gerous place, and which is left un¬ 
fastened, and which, from its loca¬ 
tion and appearance, may be mistak¬ 
en for a door which a member of the 
public on the premises is entitled to 
use, the proprietor is liable to a per¬ 
son who by mistake passes through 
the door and is injured.—^Montgom¬ 
ery V. Allis-Chalmers Mfg. Co., Tex. 
Civ.App., 164 S.W.2d 556, error re¬ 
fused. 

(2) Where cellar door opening on 
street seemed entry to garage office, 
garage owner might be found negli¬ 
gent for failing to keep door closed, 
or for failing to warn against open¬ 
ing it, if invitee were injured in try¬ 
ing to enter there.—Pope v. Willow- 
Garages, 174 N.E. 727, 274 Mass. 440. 

(3) An invitee to apartment in 


6a U.S.—^Pryotely v. New York, C. 
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The duty of keeping the premises in a safe condi¬ 
tion extends to ways of ingress or egress which, al¬ 
though not the proper ways, the owner of the prem¬ 
ises permits customers to use without taking pre¬ 
cautions to prevent such use,”^ such as rear en¬ 
trances which are customarily used by patrons, 
and it has been held that a person entering upon 
premises by invitation, express or implied, and us¬ 
ing a road which for many years had been used 
with the acquiescence of the owner, is not pre¬ 
cluded from recovering damages for an injury 
caused by a danger placed by the owner in the road, 
solely on the ground that the owner had provided 
another way that was safe and might have been used 
by the person injured.'^^ An invitee does not lose 
his status as such because of a slight deviation from 
the usual course of travel or passage'^^ or because 
he does not depart from the place to which he was 
invited by the most direct and usually traveled 
Touted® 

The duty to keep the means of ingress, egress, 


65 C.J.S. 

and passage safe is limited to the exercise of ordi¬ 
nary care to have such places in a reasonably safe 
condition or to warn the invitee of any dangerous 
existing condition not obvious to an invitee in the 
exercise of ordinary care.*^^ 

c. Toilets 

A customer or other business visitor of a store or 
place of business retains the status of an invitee or busi¬ 
ness visitor while going to, returning from, or making 
uso of, a toilet which is maintained for the use of cus¬ 
tomers or other business visitors or which customers or 
other business visitors are ordinarily permitted to use. 

A customer or other business visitor of a store or 
place of business retains the status of an invitee or 
business visitor while going to, returning from, or 
making use of, a toilet which is maintained for the 
use of customers or other business visitors,or 
which customers or other business visitors are or¬ 
dinarily permitted to use,*^^ or, it has been held, to 
which he is directed^o or permitted to go^l by a 
person in authority in response to his request. The 


building who was injured in fall 
when by mistake she attempted to 
enter by basement door, if location 
and appearance of basement door 
was such as to mislead her into rea¬ 
sonable belief that she was at the 
entrance to the apartment, was en¬ 
titled to the same protection in using 
basement door as she would be en¬ 
titled to in using apartment en¬ 
trance. even though basement door 
was in fact intended for the use of 
employees and tradesmen only.— 
Smith V. Mottman, 77 P.2d 376, 194 
Wash. lUO. 

72. :\finn.—Landy v. Olson, etc., 
Sash, etc., Co., 214 N.W. 659, 171 
Minn. 440. 

45 C.J. P 835 note 12. 

73. Cal.—Yoshiko Yamauchi v. 
O'Neill, 102 P.2d 365, 38 CaLApp.2d 
703. 

Minn.—Bklund v. Kapetas, 11 N.W. 

2d SOS, 216 Minn. 79. 

45 ‘C.X p 835 note 16. 

74. N.J.—^Nolan v. Bridgeton, etc.. 
Tract. Co,, 'CS A. 992, 74 N.J.Law 
559. 

75. Mo.—Brody v. Cudahy Packing 
Co., 127 S.W.2d 7, 233 Mo.App. 973. 

N.C.—Ellington v. Ricks, 102 S.E. 

510, 179 N.C. 686. 

Exoavations adjacent to way 

Liability of owner for injuries oc¬ 
casioned by his failure to exercise 
ordinary care in keeping premises 
and approaches safe extends to ex¬ 
cavations either on premises or im¬ 
mediately adjacent to sidewalk, high¬ 
way, or private way habitually used 
by public.—Dobbs v. Noble, 189 S.E. 
694, 65 Ga.App. 201. 

76. Tex.—Southwestern 


Cement Co. v. Bustillos, Civ.App., 
216 S.W. 268. 

77. La.—Lawson v. D. H. Holmes 
Co., App., 200 So. 163, 

Mo.—Plolmes v. Bgy, 202 S.W.2d 87. 
Installation for passage up and down 
An occupant of a building, who 
maintains a means to accommodate 
business invitees in their passage 
up or down grade between exterior of 
occupied building and floor not in¬ 
herently dangerous and as usually 
employed, may be held to be negli¬ 
gent only if he has failed to exer¬ 
cise ordinary care in construction or 
maintenance of the installation.— 
Cameron v. Small, Mo., 182 S.W.2d 
565. 

Rainy weather 

The fact that an entrance to a 
store is wet in rainy weather is not 
in itself suflicient to render the store 
owner liable for injury to patrons 
slipping on the wet surface, since a 
I duty to keep the entranceway abso¬ 
lutely dry in rainy weather would 
impose an unreasonable burden on 
the store owner. 

La.—Lawson v. D. H. Holmes Co., 
App., 200 So. 163. 

Mo.—^Heidland v. Sears, Roebuck & 
Co., 110 S.W.2d 795, 233 Mo.App. 
874. 

Different levels ia approaches 

It is not negligence to maintain 
under appropriate circumstances 
different levels in approaches to plac¬ 
es of business or even within such 
places.—Seal v. Safeway Stores, 147 
P.2d 359, 48 N.M. 200. 

78. La.—Ctorpas Juris cited in 
Burdeaux v. Montgomery Ward & 
Co., App., 192 So. 728, 730. 
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Neb.—Haley v. Deer, 282 N.W. 389, 
135 Neb. 459. 

Pa.—Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87—Jasinski v. Kos- 
tas, Com.Pl., 20 Lehigh Co.L.J. 142. 
Tenn.—American Nat. Bank v. 

Wolfe, 125 S.W.2d 193, 22 Tenn. 
App. 642. 

45 C.J. p 835 note 17. 

79 . Ind.—Silvestro v. Walz, 51 N.B. 
2d 629, 222 Ind. 163. 

Kan.—Corpus Juris cited in Camp¬ 
bell V. Weathers, 111 P.2d 72, 76, 
153 Kan. 316. 

Pa.—McCoy v. Fleisher Industrial 
Center, 50 A.2d 528, 160 Pa.Super. 
236. 

45 C.J. p 835 note 18. 

80. Ill.—Reynolds v. John Brod 
Chemical Co., 192 Ill.App. 157. 

45 C.J. P 835 note 19. 

81. U.S.—King V. Yancey, C.C.A. 
Nev., 147 F.2d 379. 

Mass.—O'Brien v. Harvard Restau¬ 
rant & Liquor Co., 38 N.E,2d 658, 
310 Mass. 491. 

Nev.—Seavy v. I. X. L. Laundry Co., 
108 P.2d 853, '60 Nev. 324. 

N.H.—Hashim v. Chimiltlis, 21 A.2d 
166, 91 N.H. 456. 

N.Y,—Hudson v. Church of ' Holy 
Trinity, 166 N.E. 306, 250 N.Y. 513. 
Pa.—Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87. 

45 C.J. p 835 note 20. 

XTse of wrong door 

Store customer expressly Invited 
to seek and use rest room did not 
lose her status as an invitee merely 
because by mistake she entered or 
made use of the wrong door.—Bohn 
Bros, V. Turner, Tex.Civ.App., 182 
S.W.2d 419, error refused. 


Portland 
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proprietor of a store or place of business owes to 
customers or other business visitors no duty with re¬ 
spect to the safety of a toilet which is not main¬ 
tained for the convenience of business visitors and 
for which use no permission is given by a person in 
authority,such as a toilet which is maintained 
solely for the use of employees^s or which a cus¬ 
tomer is permitted to visit merely as an accommoda¬ 
tion on a particular occasion ;S4 and even frequent 
permissive use by customers of a toilet not main¬ 
tained for customers has been held not to give a 
customer who is permitted to use it the status of an 
invitee.S^ A fortiori, where a storekeeper has not 
provided a toilet, a customer who goes to a part of 
the store for the purpose of making an unauthorized 
use of it as a toilet is not an invitee.^® One who 
was employed to do work in a house has been held 
not an invitee when going to a toilet in the yard.S7 

g 49 . -With Respect to Use 

There is a duty to keep premises safe for ail uses by 
an invitee which are within the scope of the invitation, 
but the owner or person in charge is not bound to keep 
them safe for uses which are outside of the scope and 
purpose of the invitation. 

An invitation may be limited as to manner of 


use,ss and an invitee must use the owner’s premis¬ 
es in the usual, ordinary, and customary way.^^ 
There is a duty to keep premises which are within 
the scope of the invitation safe for all uses by an 
invitee,and the owner or person in charge is not 
bound to keep them safe for uses which are outside 
of the scope and purpose of the invitation,®^ for 
which the property was not designed,and which 
could not reasonably have been anticipated,®® ex¬ 
cept where he is present and actively co-operates 
with the invitee in the particular use of the prem¬ 
ises.®^ The mere passive acquiescence by the own¬ 
er in the use of the property by an invitee beyond 
the limits of the invitation imposes no obligation 
on the owner to keep it in a safe condition for the 
benefit of the user.®5 

§ 50. Nature of Defect or Danger 

The duty to keep premises safe for invitees applies 
only to defects which are in the nature of hidden dangers, 
and the invitee assumes alJ normal or obvious risks at¬ 
tendant on the use of the premises. 

The duty to keep premises safe for invitees ap¬ 
plies only to defects or conditions which are in the 
nature of hidden dangers,®.S traps, snares, pitfalls, 


82. N.Y.—Hudson v. Church of Holy 
Trinity, 166 N.R 306, 250 N.Y. 513. 

83. Mass.—O'Brien v. Harvard Res¬ 
taurant & Liquor Co., 38 N.E.2d 
658, 310 Mass. 491. 

45 C.J. p 835 note 21. 

84. Mo.—Glaser v. Rothschild, 80 
S.W. 332, 106 Mo.App. 418. 

45 C.J. p 835 note 22. 

85. Cal.—Herzogr v. Hemphill, 93 P, 
899, 7 Cal.App. 116. 

45 C.J. p 835 note 23. 

86. Tex.—Bleich v. Emmett, Civ. 
App., 295 S.W. 223. 

45 C.J. p 836 note 24. 

87. N.J.—Carey v. Gray, 119 A. 176, 
98 N.J.Law 217. 

45 C.J. p 836 note 25. 

83. Ky.—Lerman Bros. v. Lewis, 

126 S.W.2d 461, 277 Ky. 334. 

89. Utah.—Bird v. Clover Leaf- 
Harris Dairy, 125 P.2d 797, 102 
Utah 330. 

90. Ala.—Farmers’ & Merchants’ 
Warehouse Co. v. Perry, 118 So. 
40G. 218 Ala. 223. 

Mo.—Brody v. Cudahy Packing- Co., 

127 S.W.2d 7, 233 Mo.App. 973. 

N.Y. Madalina v. Weg'man’s Food 

Markets. 4l N.Y.S.2d 631. 

45 C.J. p 836 note 27. 

Going to toilet see supra § 48 o. 

Doing* •work in customary way 
Injured painter was held not to 
have exceeded invitation by using- 
window sash for support, since by 
doing so he was acting in a way such 
work is customarily done.—Streicher 


V. Mercantile Trust Co., Mo., 31 S. 

W. 2d 1065. 

91. Ala.—Farmers’ & Merchants' 
Warehouse Co. v. Perry, 118 So. 
406, 218 Ala. 223. 

Cal.—Tharp v. San Joaquin Cotton 
Oil Co., 81 P.2d 443, 27 Cal.Arp.2d 
554, rehearing denied 82 P.2d 21, 27 
Cal.App.2d 654. 

Mass.—Coulombe v. Horne Coal Co., 
175 N.E. 631, 275 Mass. 226. 

N.H.—Colby V. Treisman Bros., 153 
A. 469, 85 N.H. 19. 

N.D.—Johnson v. Mau, 236 N.W. 

I 472. 60 N.D. 757. 

Pa.—McCreery v. Westmoreland 
Farm Bureau Co-op. Ass'n, Com. 
PI., 29 Wfest.Co.L.J. 185. 

45 C.J. p 836 note 28. 

ITse of fire escape for other purposes 
Statute requiring building in 
which ten or more persons were em¬ 
ployed in mercantile establishment 
to be provided with proper fire escape 
was held not to transform licensee 
into invited person or to create lia¬ 
bility for negligence where no such 
liability existed apart from statute, 
with respect to occupier’s liability 
for injuries sustained by fireman 
while using fire escape as vantage 
point from which to fight fire in 
nearby building.—^Aldworth v. F. W. 
Woolworth Co., 3 N.E.2d 1008, 295 
Mass. 344. 

92, Pa.—Parsons v. Drake, 32 A.2d 
27, 347 Pa. 247. 

45 C.J. p 836 note 29. 
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93. Pa.—Parsons v. Drake, supra. 
45 C.J. p 837 note 30. 

94. Cal.—Leenders v, California Ha¬ 
waiian Sugar Refining Corporation, 
139 P.2d 987, 59 Cal.App.2d 752. 

95. N.J.—Wright v. General Ceram¬ 
ics Co., 197 A. 899, 120 N.J.Law 
33. 

^ U.S.—Corpus Juris quoted ia 
McHugh V. National Lead Co., D. 
C.Mo., 60 F.Supp. 17, 20. 

Ala.—Corpus Juris quoted In Lam- 
son & Sessions Bolt Co. v. Mc¬ 
Carty, 173 So. 388. 391, 234 Ala. 60. 
Ga.—Lane Drug Stores v. Story, 35 
S.E.2d 472, 72 Ga.App. 886—Shef- 
j field Co. V. Phillips, 24 S.E.2d 834, 
39 Ga.App. 41—Cook v. Southern 
Ry. Co., 187 S.E. 274, 63 Ga-App. 
723. 

Ky.—Young’s Adm’r v. Farmers & 
Depositors Bank, 103 S.W.2d 667, 
2167 Ky. 845. 

Md.—Le Vonas v. Acme Paper Board 
Co., 40 A.2d 48, 184 Md. 16. 

Mass.—Brogna v. Capodilupo, 181 N. 

E. 828, 279 Mass. 586. 

Mp^Small V. Ralston-Purina Co., 
App., 202 S.W.2d 533. 

N.C.—Deaton v. Board of Trustees of 
Elon College, 38 S.E.2d 561, 226 N. 
C. 433. 

Okl.—Southwestern Bell Tel. Co. v. 
Ward, 193 P.2d 569— Corpus Juris 
cited in Magnolia Petroleum Co. v. 
Barnes, 179 P.2d 132, 135, 198 Okl. 
406— Corpus JTiris quoted in E. S. 
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and the like,®^ in that they are not known to the in- I ercise of ordinary care.®® The invitee assumes all 
vitee,®® and would not be observed by him in the ex- | normal, obvious, or ordinary risks attendant on the 
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Ward, 193 P.2d 569—Corpus Juris 
cited in Magnolia Petroleum Co. v. 
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use of the premises,^ and the owner or occupant is 
under no duty to reconstruct or alter the premises so 
as to obviate known and obvious dangers.^ How¬ 
ever, the doctrine of assumption of risk as applica¬ 
ble in the law of master and servant, discussed in 


Master and Servant § 357, does not apply between 
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and as a general rule lie is not liable for an injury 
to an invitee resulting from a danger which was ob¬ 
vious or should have been observed by the invitee 
in the exercise of reasonable care,^ or from a con¬ 


dition which was as well known or as obvious to 
the invitee as to the inviter,® or which the inviter 
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Juris quoted in Texas & P. Ry. Co. 
V. Howell, Civ.App., 117 S.W.2d 857, 
860—Gulf, C. & S. F. Ry. Co. v. 
Irick, Civ.App., 116 S.W.2d 1099 
error dismissed—Corpus Juris 
quoted in Marshall v. San Jacinto 
Bldg., Inc., Civ.App., 67 S.W.2d 372, 
374—Corpus Juris cited in Fidelity 
Union Cas. Co. v. Southwestern 
Bell Tel. Co., Civ.App., 57 S.W.2d 
245, 247. 

Wash.—Corpus Juris quoted in Caron 
V. Grays Harbor County, 139 P.2d 
626, 632, 18 Wash.2d 397. 

45 C.J. p 837 note 40. 

Assumption that invitee will perceive 
danger 

The owner of property can rely on 
the assumption that an invitee will 
perceive that which would be obvious 
to him through ordinary use of his 
own senses.—^Neuber v. Royal Realty 
Co., 195 P.2d 501, 86 Cal.App.2d 596 
—King v. Griffith Co.. 150 P.2d 8, 65 
Cal.App.2d 114—^Royal Ins. Co. v. 
Mazzei, 123 P.2d 586, 50 Cal.App.2d 
549—Funari v. Gravem-Inglis Baking 
Co., 104 P.2d 44, 40 Oal.App.2d 25. 

6 . Cal.—Foster v. A. P. Jacobs & 
Associates, 193 P.2d 971, 85 Cal. 
App.2d 746—^King v. Griffith Co., 
150 P.2d 8. 65 Cal.App.2d 114— 
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Walker v. Greenberger, 147 p.2d 
105, 63 Cal.App.2d 457—Kesslor’v. 
Cudahy Packing Co., 102 P.2d 362^ 
38 Cal.App.2d 607—Osborne v. Im¬ 
perial Irr. Dist., 47 P.2d 798, 8 Cal. 
App.2d 622—Touhy v. Owl Drug 
Co., 44 P.2d 405, 6 Cal.App.2d 64. 

Ga,—Bryan v. Moncrief Furnace Co., 
149 S.E. 424, 40 Ga.App. 239. 

Xnd.—Hedgecock v. Orlosky, 44 NE 
2d 93. 220 Ind. 390. 

Md.—Le Vonas v. Acme Paper Board 
Co., 40 A.2d 43, 184 Md. 16—Tani- 
ger V. Calvert Bldg. & Const. Co 
37 A.2d 263, 183 Md. 285. 

Mo.—Small v. Ralston-Purina Co., 

202 •S.W.2d 633—Harper v. First 
Nat. Bank of Kansas City, Mo., 196 
S.W.2d 26'5—Cameron v. Small, 182 
S.W.2d 665—Giles v. Moundridge 
Milling Co., 173 S.W.2d 745, 351 Mo. 
'568—Summa v. Morgan Real Estate 
Co., 165 S.W.2d 390, 350 Mo. 205— 
Hudson V. Kansas City Baseball 
Club, 164 S.W.2d 318, 349 Mo. 1215, 
142 A.L.R. 858—Murray v. Ralph 
DDench Co., 147 S.W.2d 623, 347 
Mo. 365—Lindquist v. S. S. Kresge 
Co., 136 S.W.2d 303, 345 Mo. 849— 
Paubel V. Hitz, 96 S.W.2d 369, 339 
Mo. 274—Rosebrough v. Montgom¬ 
ery Ward & Co., App., 215 S.W.2d 
'29*5—Corley v. Kroger Grocery & 
Baking Co., App., 189 S.W.2d 178, 
reversed on other grounds 193 S.W. 
2d 897, 355 Mo, 4—Howell v. Kro¬ 
ger Grocery & Baking Co., App., 
178 S.W.2d 101—Fager v. Pevely 
Dairy Co., 148 S.W.2d 61, 235 Mo. 
App. 1036—Horvath v. Chestnut 
Street Realty Co., App., 144 S.W.2d 
165—Frazier v. Mace-Ryer Co., 114 
S.W.2d 150, 232 Mo.App. 811—As- 
bury v. Fidelity Nat. Bank & Trust 
Co., 100 S.W.2d 946, 231 Mo.App. 
437—^Vairo v. Vairo, App., 99 S.W. 
'2d 113. 

Tenn.—Illinois Cent. R. Co. v. Nich¬ 
ols, 118 S.W.2d 213, 173 Tenn. 602— 
Park V. Sinclair Refining Co., 142 
S.W.2d 321, 24 Tenn.App. 204—Tal¬ 
ley V. Curtis, 129 S.W.2d 1099, 23 
Tenn.App. 181, 

Tex.—Blaugrund v. Paulk, Civ.App., 

203 S.W.2d 947, refused no reversi¬ 
ble error—Russell v. Liggett Drug 
Co., Civ.App., 153 S.W.2d 231, er¬ 
ror refused—Port Worth & D. C. 
Ry. Co. V. Hambright, Civ.App., 
130 S!W.2d 436, error dismissed, 
judgment correct—Gulf, C. & S. F. 
Ry. Co. V. Irick, Civ.App., 116 S.W. 
2d 1099, error dismissed—Beeville 
Cotton Oil Co. V. Sells, Civ.App., 84 
S.W.2d 575. 

7. U.S.—Lewis-Kures v. Edward R. 
Walsh & Co., C.C.A.N.Y., 102 F.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 696, 84 L.Ed. 499. 
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of any defect or danger which is as well-known to 
the invitee as to the owner or occupant,» or which 
is obvious or which should be observed by the in¬ 
vitee in the exercise of ordinary care.9 However, 
even though the invitee has knowledge of the dan¬ 
ger, or the defect is obvious, the duty of the own¬ 
er or occupant to use reasonable care to keep the 
premises reasonably safe for invitees remains,^® 
and it runs concurrently with the duty of the in¬ 
vitee to protect himself,!! so that, where the in¬ 
vitee does not fully appreciate the danger or is 
without fault, the owner or occupant may be held 
liable for the injury !2 

An invitation to use property on which work is 
being done extends to the property in its then con¬ 
dition, and invitees using the property assume the 
risk of such condition,!^ but the rule does not do 
away with the legal duty imposed on the owner to 


use ordinary care to keep the premises in, a reason¬ 
ably safe condition for invitees,!'* and the rule has 
been held not to apply to hidden dangers known to 
the inviter and not known to the invitee.!® 

§ 51. Knowledge of Defect or Danger 

In order to impose liability for injury to an invitee, 
the dangerous condition must have been known to the 
owner or occupant or have existed for such time that it 
was his duty in the exercise of ordinary care to know of 
it. 

As a general rule, in order to impose liability for 
injury to an invitee by reason of the dangerous con¬ 
dition of the premises, the condition must have been 
known to the owner or occupant or have existed 
for such time that it was the duty of the owner or 
occupant in the exercise of ordinary care to know 
of it.i® It must be shown that the owner or oc¬ 
cupier had actual or constructive knowledge of the 


Qal.—Blumberg v. M. & T., Inc., App., | 
202 P.2d 311. 

I^d,__yaniger v. Calvert Bldg. & \ 
Const. Co.. 37 A.2d 263. 183 Md. 285 
—Hudson V. Kansas City Base¬ 
ball Club. 164 S,W.2d 318, 349 Mo. 
1215—Devine v. Krog-er Grocery & 
Baking Co., 162 S.W.2d 813, 349 
Mo. 621. 

Oki.—Hull V. Oklahoma City Base¬ 
ball Co,, 163 P.2d 982, 196 Okl. 40 
—Long Const. Co. v. Fournier, 123 
P.2d 689, 190 Okl. 361. 

Or.—Lee v. Meier & Frank Co., 114 
P.2d 136, 166 Or. 600. 

Pa.—Ambrose v. Moffat Coal Co., 58 
A.2d 20, 358 Pa. 465—Jefferson v. 
Young- Men’s Christian Ass’n of 
Chester, 47 A.2d 653, 354 Pa. 663. 

e. Cal.—Vitrano v. Westgate Sea 
Products Co., 93 P.2d 832, 34 Cal. 
App.2d 462. 

Mo.—Holmes v. Egy, App., 202 S.W, 
2d 87. 

9, U.S.—State of North Dakota, for 
Benefit of Workmen’s Compensa¬ 
tion Fund of N. D. v. Great North¬ 
ern Ry. Co., C.C.A,N.D., 155 F.2d 
1005. 

Ala.—Lamson & Sessions Bolt Co. v. 
McCarty, 173 So. 388, 234 Ala. 60. 

Cal.—Dingman v. A. F. Mattock Co., 
104 P.2d 26, 15 Cal.2d 622—Royal 
Ins. Co. V. Mazzel, 123 P.2d 586, 60 
Cal.App.2d 549—Vitrano v. West- 
gate Sea Products Co., 93 P.2d 832, 
34 Cal.App.2d 462. 

Fla.—Matson v. Tip Top Grocery Co., 

9 So.2d 366. 151 Fla. 247. 

Iowa.—Gowing v. Henry Field Co., 
281 N.W. 281, 225 Iowa 729. 

La—Knight v. Travelers Ins. Co., 
App., 32 So.2d 508. 

Md.—Long V. Joestlein, 66 A.2d 407. 

Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co.. 84 N.E.2d 10, 323 Mass 
702—^Flanders v. Pailey,’ 71 N.E.2d 
112, 320 Mass. 744—^Waugh v. | 

Great Atlantic & Pacific Tea Co., J 
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66 N.E.2d 465, 317 Mass. 230— 
O'Hanley v. Norwood, 53 N.E.2d 
3, 315 Mass. 440—Lyons v. Hennes¬ 
sey. 50 N.E.2d 93, 314 Mass. 359— 
Forgione v. Frankini Const. Co.. 
30 N.E.2d 819, 308 Mass. 29—Mul- 
kern v. Eastern S. S. Lines, 29 
N.E.2d 919, 307 Mass. 609. 

Minn.—Blomberg v. Trupukka, 299 
N.W. 11, 210 Minn. 523. 

Mo.—Harper v. First Nat. Bank of 
Kansas City, Mo., 196 S.W.2d 265— 
Giles V. Moundridge Milling Co., 
173 S.W.2d 745, 351 Mo. 568—Sum- 
ma V. Morgan Real Estate Co., 165 
S.W.2d 390, 350 Mo. 205—Hudson 

V. Kansas City Baseball Club, 164 
S.W.2d 318, 349 Mo. 1215, 142 A.L. 

R. 858—Holmes v. Egy, App., 202 

S. W.2d 87—^Wiedanz v. May De¬ 
partment Stores Co., App., 156 S. 

W. 2d 44. 

N.M.—Boyce v. Brewington, 158 P. 

2d 124, 49 N.M. 107, 163 A.L.R. 583. 
N.C.—Benton v. United Bank Bldg. I 
Co., 28 S.E.2d 491, 223 N.C. 809. 

Ohio.—Torok v. Stambaugh-Thomp- 
son Co., 43 N.E.2d 653. 

Pa.—McCreery v. Westmoreland 

Farm Bureau Co-op. Ass’n, 55 A. 
2d 399, 357 Pa. 567—Debenjak v. 
Parkway Oil Co., 49 A.2d 521, 159 
Pa.Super. 603—Curt v. Ziman, 12 
A.2d 802, 140 Pa.Super. 25. 

Va.—Comess v. Norfolk General Hos¬ 
pital, 52 S.E.2d 125, 189 Va. 229— 
Acme Markets v. Remschel, 24 S. 
E.2d 430, 181 Va. 171—Knight v. 
Moore, 18 S.E.2d 266, 179 Va. 139. 

Condition constituting warning 
If danger of invitee's being injured 
while on property is so apparent that 
invitee can reasonably be expected 
to notice it and piotect against it, 
the condition itself constitutes ade¬ 
quate warning.—Walker v. Green- 
berger, 147 P.2d 105, 63 Cal.App.2d 
457—Matherne v. Los Feliz Theatre, 
128 P.2d 69, 63 Cal.App.2d 660. 
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10. Cal.—Madigari v. O. A. Hale & 
Co., 265 P. 574, 90 Cal.App. 151. 

N.H.—Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

11. N.H.—Williamson v. Derry Elec¬ 
tric Co., supra. 

12. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937. 

Ky.—Winebarger v. Fee, 205 S.W.2d 
1010, 305 Ky. 814. 

N.H.—Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

13. Cal.—Irvine v. J. F. Shea Co., 
107 P.2d 80, 41 CaLApp.2d 458— 
Kolburn v. P. J. Walker Co., 101 
P.2d 747, 38 Cal.App.2d 545—Cor¬ 
pus Juris quoted in Mendelsohn v. 
Van Herick, 24 P.2d 878, 879. 133 
Cal.App. 612. 

Mass.—Forgione v. Frankini Const. 
Co., 30 N.E.2d 819, 308 Mass. 29. 

Okl.—Corpus Juris cited in E. S. 
Billington Lumber Co. v. Cheat¬ 
ham, 74 P.2d 120, 124, 181 Okl. 402. 

45 C.J. p 837 note 41. 

14. Cal.—Mendelsohn v. Van Herick, 
24 P.2d 878, 133 Cal.App. 612. 

15. Okl.—E. S. Billington Lumber 
Co. V. Cheatham, 74 P.2d 120, 181 
Okl. 402. 

10. U.S.—Brown v. Dorney Park 
Coaster Co., C.C.A.Pa., 167 P.2d 
433—Lewis-Kures v. Edward R. 
Walsh & Co., C.C.A.N.Y., 102 P.2d 
42, certiorari denied 60 S.Ct, 132, 
308 U.S. 596, 84 L.Ed. 499—Corpus 
Juris quoted in Montgomery Ward 
& Co. V. Lamberson, C.C.A.Idaho, 
144 F.2d 97. 98—Robey v. Keller, 
C.C.A.Va., 114 F.2d 790—F, W. 
Wool worth Co. v. Carriker, C.C.A. 
Mo., 107 F.2d 689—Corpus Juris 
cited in Grand-Morgan Theatre Co. 
V. Kearney, C.C.A.Mo,, 40 F.2d 235, 
237—Rankin v. S. S. Kresge Co., D. 
C.W.Va., 59 F.Supp. 613, affirmed, 
C.C.A., 149 F.2d 934—Flynn v. 



NEGLIGENCE 


§ 51 

Readingr Co., D.C.Pa., 60 F.Supp. 
218. 

Ala.— Corpus Juris quoted la P. W. 
Woolworth Co. v. Ney, 194 So. 667, 
669, 239 Ala. 233—Great Atlantic & 
Pacific Tea Co. v. Keltner, 191 So. 
633, 29 Ala.App, 5. certiorari de¬ 
nied 191 So. 640, 238 Ala. 462. 

Cal.—Johnston v. De La Guerra 
Properties. 170 P.2d 5, 28 Cal.2d 
394—Hatfield v. Levy Bros., 117 P. 
2d 841, 18 Cal.2d 798—Mondine v. 
Sarlin, 81 P.2d 903. 11 Cal.2d 593— 
Girvetz v. Boys’ Market, App., 206 
P.2d 6—Blumberg v. M. <& T., Inc., 
App., 202 P.2d 311—Solen v. Singer, 
App., 201 P.2d S69—Perbost v. San 
Marino Hall-School for Girls, 199 
P.2d 701. 88 Cal.App.2d 796—Foster 
V. A. P. Jacobs & Associates, 193 
P.2d 971, 85 Cal.App.2d 746—Louie 
V. Hagstrom’s Food Stores, 184 P. 
2d 708. 81 Cal.App.2d 601—Corpus 
Juris cited in McKellar v. Pender- 
gast. 156 P.2d 950, 953, 68 Cal.App. 
2d 485—Owen v. Beauchamp, 152 P. 
2d 756. 66 Cal.App.2d 750—Lorenz 
V. Santa Monica City High School 
Dist., 124 P.2d 846, 51 Cal.App 2d 
393 — Wills V. J. J, Newberry Co., 
Ill P.2d 346, 43 Cal.App.2d 595— 
Morton v. Manhattan Lunch Co., 
106 P.2d 212, 41 Cal.App.2d 70— 
Corpus Juris quoted iu Neil v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass’n, App., 104 P.2d 107, 108 
— Gay V. Cadwallader-Gibson Co., 
93 P.2d 1051, 34 Cal.App.2d 566— 
Alexander v. Wong Yick, 77 P.2d 
476, 25 CaLApp.2d 265—Corpus 

Juris quoted in Crawford v. Pacific 
States Savings & Loan Co., 71 P.2d 
333, 334, 22 Cal.App.2d 448—Micek 
V. Weaver-Jackson Co., 54 P.2d 
768, 12 Cal,App.2d 19—Hall v. 

Southern California Edison Co., 30 
P.2d 1013, 137 Cal.App. 449. 

Colo.—Home Public Market v. New- 
rock, 142 P.2d 272, 111 Colo. 428. 
D.C.—Brodsky v. Safeway Stores, 152 
P.2d 677, 80 U.S.App.D.C. 301. 

Ga.—Bryan v- Moncrief Furnace Co., 
149 S.E. 424, 40 Ga.App. 239. 

Ind.—Clark Fruit Co. v. Stephan, 170 
N.E. 558, 91 Ind.App. 152. 

Kan.—Bessette v. Ernsting, 127 P.2d 
438, 155 Kan. 540— Corpus Juris 

cited in Thogmartin v. Koppel, 65 
P.2d 571, 572, 145 Kan. 347. 

Ky.—Montgomery Ward & Co. v. 
Hansen, 138 S.W.2d 357, 282 Ky. 
188—Kroger Grocery & Baking Co. 

V. Spillman, 130 S.W.2d 786, 279 
Ky. 366—^Kroger Grocery & Bak¬ 
ing Co. V. Diebold, 124 S.W.2d 505, 
276 Ky. 349—Owens v. Clary, 75 S. 

W. 2d 536, 256 Ky. 44. 

lia.—Ellington v. Walgreen La. Co., 
App., 38 So.2d 177—Joynes v. Val- 
loft & Dreaux, App., 1 So.2d 108. 
l^d.—Yaniger v. Calvert Bldg. & 
Const. Co., 37 A.2d 263, 183 Md. 285 
—Moore v. American Stores Co., 
182 A. 436, 169 Md. 541. 

Mass.—Ventromile v. Malden Elec¬ 
tric Co., 57 N.E.2d 209, 317 Mass. 


132—White V. Mugar, 181 N.E. 725, 
280 Mass. 73. 

Mich.—Siegel v. Detroit City Ice & 
Fuel Co., 36 N.W.2d 719, 324 Mich. 
205—Bradley v. Burdick Hotel Co., 
11 N.W.2d 257, 306 Mich. 600— 
Bush V. Harry Becker & Co., 297 
N.W. 77, 297 Mich. 73—Carpenter 
V. Herpolsheimer’s Co., 271 N.W. 
575, 278 Mich. 697. 

Minn.—Hubbard v. Montgomery 
Ward & Co., 21 N.W.2d 229, 221 
Minn. 133. 

Miss.—New Orleans & N. E. R. Co. 

V. Brooks, 165 So. 804, 175 Miss. 
147. 

Mo.—Lance v. Van Winkle, 213 S.W. 
2d 401—Summa v. Morgan Real Es^ 
tate Co., 165 S.W.2d 390, 350 Mo. 
205—Hudson v. Kansas City Base¬ 
ball Club, 164 S.W.2d 318, 349 Mo. 
1215—Devine v. Kroger Grocery & 
Baking Co., 162 S.W.2d 813, 349 Mo. 
621—Robinson v- Great Atlantic «S: 
Pacific Tea Co., 147 S.W.2d 648, 
347 Mo. 421—Small v. Ralston- 
Purina Co., App., 202 S.W.2d 533— 
Benton v. Crown Drug Co., App., 
192 S.W.2d 512—Corley v. Kroger 
Grocery & Baking Co., App., 189 S. 

W. 2d 178, reversed on other 
grounds 193 S.W.2d 897, 355 Mo. 4 
—Casclaro v. Great A. & P. Tea 
Co., 183 S.W.2d 833, 238 Mo.App. 
361—Broughton v. S. S. Kresge Co., 
App., 26 S.W.2d 838—Katz v. North 
Kansas City Development Co., 14 
S.W.2d 701, 223 Mo.App. 606. 

N.J.—Pepp V. William Patrick, Inc., 
13 A.2d 497,125 N.J.Law 8—Wright 
V. General Ceramics Co., 4 A.2d 24, 
122 N.J.Law 44—Thompson v. 
Giant Tiger Corporation of Camden, 
189 A. 649, 118 N.J.Law 10. 

N.Y.—O’Rourke v. A. I. Namm & 
Son, 52 N.Y.S.2d 830, 268 App.Div. 
1070, reversed on other grounds 68 
N.E.2d 61, 295 N.Y. 983—Strange v. 
Martin’s Inc., 35 N.Y.S.2d 627, 264 
App.Div. 889, reversed on other 
grounds 50 N.E.2d 1017, 291 N.Y. 
628 —Macauley v. Barr & Lane, 34 
N.Y.S.2d 429, 264 App.Div. 741— 
Klein v. Ramapo Park, 1 N.Y.S.2d 
321, 253 App.Div. 824—Geiger v. 
Voorhees, 300 N.Y.S. 849, 253 App. 
Div. 741—Cook v. Great Atlantic 
& Pacific Tea Co., 278 N.Y.S. 777, 
244 App.Div. 63, affirmed 198 N.E. 
423, 268 N.Y. 599—Petluck v. Mc- 
Golrick Realty Co., 268 N.Y.S. 782, 
240 App.Div. 61. 

N.C.—Deaton v. Board of Trustees of 
Elom College, 38 S.E.2d 561, 226 
N.C. 433—^Watkins v. Taylor Fur¬ 
nishing Co., 31 S.E.2d 917, 224 N.C. 
674. 

Ohio.—Johnson v. Wagner Provision 
Co., 49 N.E.2d 925, 141 Ohio St. 584 
—Davis V. Charles Shutrump & 
Sons Co., 42 N.E.2d 663, 140 Ohio 
St. 89—Englehardt v. Philipps, 23 
N.E. 2d 829, 136 Ohio St. 73—Mor¬ 
gan V. American Meat Co., App., 46 
N.E.2d 669—^Fox v, Ben Shechter & 
Co., 13 N.E.2d 730, 57 Oliio App. 275 
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—Corpus Juris quoted la Kroger 
Grocery & Baking Co. v. McCune 
188 N.E. 568, 570, 46 Ohio App, 291 
Okl.—Magnolia Petroleum Co. y 
Barnes, 179 P.2d 132, 198 Okl. 406-1 
Hull v. Oklahoma City Baseball 
Co., 163 P.2d 982, 196 Okl. 40 — Long 
Const. Co. V. Fournier, 123 p 2d 
689, 190 Okl. 361—St. Louis-San 
Francisco Ry. Co. v. Gilbert 95 p 
2d 123, 185 Okl. 691— Corpus Juris 
quoted in Owen v. Kitterman 6’ 
P.2d 1193, 1194, 178 Okl. 483. * 

Or.—Starberg v. Olbekson, 129 P.2d 
62, 169 Or. 369—Lee v. Meier ^ 
Frank Co., 114 P.2d 136, 166 Or 
600. 

Pa.—Oberheim v. Pennsylvania 
Sports & Enterprises, 55 A.2d 766, 
358 Pa. 62—Jefferson v. Young 
Men’s Christian Ass’n of Chester 
47 A.2d 653, 354 Pa. 563—Lentz v! 
Allentown Bobbin Works, 140 A. 
641, 291 Pa. 526—De Clerico v. 

Gimbel Bros., 50 A.2d 716, 160 Pa. 
Super. 197—Smith v. American 
Stores Co., 40 A.2d 696, 156 Pa 
Super. 375—Reay v. Montgomery 
Ward & Co., 35 A.2d 558, 154 Pa. 
Super. 119—Potter v. Glosser Bros. 
Department Store, 22 A.2d 28, 146 
Pa.Super. 129—Hartman v. Miller, 
17 A.2d 652, 143 Pa.Super. 143— 
Corpus Juris quoted in Bremer v. 
W. W. Smith, Inc., 191 A. 395, 397, 
126 Pa.Super. 408—Bechtel v. 

Franklin Trust Co., 182 A. 800, 120 
Pa.Super. 587—Ley v. Bowman, 
Com.Pl., 46 Dauph.Co. 135—Van 
Horn v. Hurd, Com.Pl., 47 Lack. 
Jur. 213. 

R. I.—Shea v. First Nat. Stores, 7 
A.2d 196, 63 R.I. 85. 

S. C.—Anderson v. Belk-Robinson Co., 

5 S.E.2d 732, 192 S.C. 132. 

Tenn.—Illinois Cent. R. Co. v. Nich¬ 
ols, 118 S.W.2d 213, 173 Tenn. 602 
—Park V. Sinclair Refining Co., 142 
S.W.2'd 321, 24 Tenn.App. 204— 

Gargaro v. Kroger Grocery & Bak¬ 
ing Co., 118 S.W.2d 561, 22 Tenn. 
App. 70. 

Tex.— Corpus Juris quoted In Lane 

V. Massachusetts Mut. Ins, Co., Civ. 
App., 202 S.W,2d 311, 314— Corpus 
Juris cited, in Smith v. Safeway 
Stores, Civ.App., 167 S.W.2d 1044, 
1046— Corpus Juris quoted in Hol¬ 
lingsworth V. American Trading 
Co., Civ.App., 156 S.W.2d 290, 291— 
F. W. Woolworth Co. v. Goldston, 
Civ.App., 155 S.W.2d 830, error re¬ 
fused—Russell V. Liggett Drug 
Co., Civ.App., 153 S.W.2d 231, error 
refused— Corpus Juris cited in R. 
E. Cox Dry Goods Co. v. Kellog, 
Civ.App., 145 S.W.2d 675, 677, error 
refused—Fort Worth & D. C. Ry. 
Co. V. Hambright, Civ.App., 130 S. 

W. 2d 436, error dismissed, judg¬ 
ment correct— Corpus Juris cited 
in S. Bliokman, Inc. v. Chilton, 
Civ.App., 114 S.W.2d 646, 648— Cor¬ 
pus Juris quoted in Worth Food 
Markets v. Le Baume, Civ.App., 112 
S.W.2d. 1089, 1090, error dismissed 
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condition in time to have remedied it or to have 
warned the invitee.^'^ There is no duty to warn of 
any defect or danger which is unknown or cannot, 
in the exercise of ordinary care, be known to the 
inviter.^^ 

The inviter has a duty to exercise reasonable care 
to discover defects or dangerous conditions on the 
premises he will be charged with knowledge 
of,20 and he will be held liable for injuries result- 
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ing from,^^ any dangerous condition which he could 
have discovered in the exercise of ordinary care, 
but he will not be held liable for defects which 
would not have been disclosed by a reasonably care¬ 
ful inspection, even though no such inspection has 
been made .22 The length of time for which a dan¬ 
gerous condition in a store must exist to charge a 
storekeeper with knowledge of it depends on the 
nature of the business, the size of the store, the 


—Corpus Juris cited iu Burke v. 
State Fair of Texas, Civ.App., 93 
S.W.2d 765, 767—Corpus Juris 

q.uot©d iu Scheps v. La Rose, Civ. 
APP.» 88 S.W.2d 557, 560~The Fair, 
Inc., V. Preisach, Civ.App., 77 S.W. 
2d 725—Corpus Juris quoted iu 
Great Atlantic & Pacific Tea Co. v. 
Logan, Civ.App., 33 S.W.2d 470’, 471. 
—Dooley v. Economy Store, 194 A. 
375, 109 Vt. 138. 

Wash.—Smith v. Manning's Inc., 126 
P.2d 44, 13 Wash.2d 573—^Barnes v. 
J. C. Penney Co., 70 P.2d 311, 190 
Wash. 633. 

45 C.J. p 837 note 43. 

Knowledge as element of liability 
generally see supra § 5. 

Superior knowledge of Inviter as 
basis for liability see supra § 50. 
Knowledge of a specific defect does 
not necessarily import knowledge of 
an unapparent dangerous condition 
connected with such defect.—Fire¬ 
stone Service Stores v. Gillen, 199 
S.E. 853, 58 Ga.App. 782. 

Structure iu comuion use 
An owner or occupant of a store 
has a right to rely on the sufficiency 
of a structure which is in common 
use and concerning which there is 
no evidence to show anything* inher¬ 
ently dangerous or obviously harm¬ 
ful in its use.—^Wiedanz v. May De¬ 
partment Stores Co., Mo.App., 156 S. 
W.2d 44. 

17. U.S.—F. W. Woolworth Co. v. 

Carriker. C.C,A.Mo., 107 P.2d 6S9. 
Iowa.—Parsons v. H. L. Green Co., 
10 N.W.2d 40, 233 Iowa 648. 

La.—Joynes v. Valloft & Dreaux, 
App., 1 So,2d 108. 

Mass.—Fortier v. Hibernian Bldg. 
Ass'n of Boston Highlands, 63 N. 
E.2d 110, 315 Mass. 446. 

Mo.—Robinson v. Great Atlantic & 
Pacific Tea Co., 147 S.W.2d 648, 
347 Mo. 421—Gaffron v. Prudential 
Life Ins. Co., 187 S.W.2d 41, 238 
Mo.App, 749—Clayton v. May De¬ 
partment Stores Co., App., 184 S. 
W.2d 736—Uelentrup v. Switzer¬ 
land Stores, App., 164 S.W.2d 650 
—Bankhead v. First Nat. Bank, 
App., 137 S.W. 2d 594, certiorari 
quashed State, ex rel. First Nat. 
Bankv. Hughes, 144 S.W.2d 84, 346 
Mo. 938—Smith v. Sears, Roebuck 
& Co., App., 117 S.W.2d 658—Hu- 
benschmidt v, S, s. Kresge Co., 
App., 116 S.W.2d 21L 


N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E.2d 536, 230 N.C. 485— 
Brown v. Montgomery Ward & Co., 
8 S.E.2d 199, 217 N.C. 368. 

Ohio.—Morgan v. American Meat Co., 
App., 46 N.E.2d 669—Kioger Gro¬ 
cery & Baking Co. v. McCune, 188 
N.E. 668, 46 Ohio App, 291. 

Pew minutes 

Store owner was not chargeable 
with constructive notice of existence 
of grape on the floor, on which cus¬ 
tomer slipped and fell sustaining in¬ 
juries, where only testimony bearing 
on the question indicated that the 
single grape had been on the floor 
not more than four minutes.—Shea v. 
First Nat. Stores, 7 A.2d 196, 63 R.I. 
85. 

18. Cal.—Papineau v. Distributors 
Packing Co., 62 P.2d 571, 10 Cal. 
App.2d 658. 

Iowa.—Gowing v. Henry Field Co., 
281 N.W. 281, 225 Iowa 729. 

—Cash V. Sonken-Galamba Co., 
17 S.W.2d 927, 322 Mo. 349. 

19. U.S.-—Sears, Roebuck & Co. v. 
Johnson, C.C.A.Okl., 91 p.2d 332. 

^3,.—Indian Springs Swimming Poo] 
Corporation v. Maddox, 29 S.E.2d 
724, '70 Ga.App. 842—McCrory 

Stores Corporation v. Ahern, 15 S. 
E.2d 797, 65 Ga.App. 334—Mort- 
g’age Commission Servicing Corpo¬ 
ration V. Brock, 4 S.E.2d 669, 60 Ga. 
App. 695. 

Ind.—F. W. Woolworth Co. v. Moore, 
48 N.E.2d 644, 221 Ind. 490. 

Ky.—Kentucky & West Virginia 
Power Co. v. Stacy, 164 S.W.2d 537, 
291 Ky. 325—Lyle v. Me&erle, 109 
S.W.2d 598, 270 Ky. 227. 

Mo.—^Phelps V. Montgomery Ward & 
Co., 107 S.W.2d 939, 231 Mo.App. 
595. 

Neb.—Malolepszy v.* Central Market, 

9 N.W.2d 474. 143 Neb. 356. vacat¬ 
ing 7 N.W.2d 74, 142 Neb. 570. 

Okl.—St. Louis-San Francisco Ry. Co. 
V. Gilbert, 95 P.2d 123, 185 Okl. 691. 

20. U.S.—S. S. Kresge Co. v. Hol¬ 
land, C.C.A.Ohio, 158 F.2d 495—Lu¬ 
cas V. Great Atlantic & Pacific Tea 
Co., C.C.A.Ohio, 77 F.2d 1—Great 
Atlantic & Pacific Tea Co. v. Mc- 
Lravy, 'C.C.A.Mich., 71 F..2d 396. 

Cal.—Goldberger v. Market St. Ry. 
Co., 20 P.2d 361, 130 CaLApp. 697. 
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Ind.—F. W. Woolworth Co. v. Moore, 

48 N.E.2d 644, 221 Ind. 490. 

Mo.—Maybee v. Missouri Orpheum 
Corporation, 181 S.W.2d 771, 238 
Mo.App. 537. 

Pa.—^Debenjak v. Parkway Oil Co., 

49 A.2d 521, 159 Pa.Super. 603. 
Cold storage room 

Proprietor of cold storage locker 
room was charged with knowledge 
that locker room was a dangerous 
place in which to remain for any con¬ 
siderable length of time, and owed 
to persons who had rented lockers 
therein the duty of exercising ordi¬ 
nary care to afford a proper and safe 
means of exit from such locker room. 
—Simons v. City Ice & Fuel Co., 
Ohio App., <59 N.E.2d 231. 

21. Cal.—Johnston v. De La Guerra 
Properties, 170 P.2d 5, 28 Cal.2d 
394—Mondine v. Sarlin, 81 P.2d 
903, 11 Cal.2d 593—Blumberg v. M, 
& T., Inc., App., 202 P.2d 311— 
Perbost v. San Marino Hall-School 
for Girls, 199 P.2d 701, 88 Cal.App. 
2d 796. 

Ga.—Indian Springs Swimming Pool 
Corporation v. Maddox, 29 S.E.2d 
724, 70 Ga.App. 842—McCrory 

Stores Corporation v. Ahern, 15 
S.E.2d 797, 65 Ga.App. 334—Free¬ 
man V. Levy, 5 S.E.2d 61, 60 Ga. 
App. 861. 

Ill.—National Builders Bank of Chi¬ 
cago v. Schuham, 49 N.E.2d 825, 
319 Ill. App. 646—Todd v. S. S. 
Kresge Co., 24 N.E.2d 899, 303 Ill. 
App. 89. 

Ind.—Great Atlantic & Pacific Tea 
Co. V. Custin, 14 N.E.2d 538, 214 
Ind. 64. 

N.H.—Colby V. Treisman Bros., 153 
A. 469, 85 N.H. 19. 

N.Y.—Gertler v. Alexander’s, Inc., 47 
N.Y,S.2d 165. 

Pa.—Hartman v. Miller, 17 A.2a 652, 
143 Pa.Super. 143—Van Horn v. 
Hurd, Com.PL, 47 Lack.Jur. 213. 
Actual knowledge is not necessary 
for liability. 

U.S.—^American Stores Co. v. Mur¬ 
ray, C.C.A.Pa., 87 P.2d 894. 

Cal.—Madigan v. O. A. Hale & Co., 
265 P. 574, 90 Cal.App. 151. 

Ill.—Reiclimann v. Robertson’s Inc., 
264 Ill.App. 537. 

Mo.—^Rearden v. F. W. Woolworth 
Co., App., 154 S.W.2d 373. 

22. Pa.—Hartman v. Miller, 17 A. 
2d 652, 143 Pa.Super. 143. 
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number of customers, the nature of the dangerous 
condition, and its location.-^ 

The inviter will be charged with knowledge of a 
dangerous condition created by his own negligence 
or the negligence of his employee acting within the 
scope of his employment,or of a dangerous con¬ 
dition of which his employee has notice.25 

§ 52. Children as Invitees 

The owner or person in charge of property ?s under a 
duty to keep it safe for infant invitees, although he is 
not an insurer of their safety. 


The rule requiring the owner or person in charge 
of property to keep it safe for invitees, as discussed 
supra § 45, applies to infant invitees.^e Since the 
characteristics of children are proper matters for 
consideration in determining what is ordinary care 
with respect to them, there may be a duty to take 
precautions with respect to children of tender 
years which would not be necessary in the case of 
adults or children who have reached an age when 
they are able to understand, appreciate, and avoid 
danger.27 The owner or person in charge is not, 
however, an insurer of the safety of infant in- 


23, Md.—Moore v. American Stores 

€o.. 182 A. 436. 169 Md. 541. 

Minn.—Hubbard v. Montgomery 

Ward & Co.. 21 N.W.2d 229. 22l 

Minn. 133. 

J^efect in stairs 

In action for injuries sustained by 
customer in fall down stairs in de¬ 
fendant's store, character and loca¬ 
tion of the store and the number of 
people shopping therein were consid¬ 
ered in determining whether defend¬ 
ant had constructive notice of defect 
in metal strip on step.—Swanson v. 
S. S. Kresge Co.. 24 N.E.2d 62, 302 
Ill.App. 455. 

aefuse oa floor 

(1) Generally, where storekeeper 
uses reasonable care to keep its floors 
clean and does not itself cause trash 
to accumulate, and a foreign sub¬ 
stance is dropped by customer as 
mere isolated or chance occurrence, 
storekeeper is not responsible for in¬ 
juries sustained thereby until it 
knows or, by exercise of reasonable 
care should have known, that such 
substance was on floor and failed to 
remove it.—Rankin v. S. S. Kresge 
Co., D.C.W.Va., 59 F.Supp. 613, af¬ 
firmed, C.C.A,, 149 F.2d 934. 

(’2) Where presence of refuse mat¬ 
ter in store is not a chance occur¬ 
rence but a repeated condition, so 
that store owner is or should be 
aware of it, his failure to take prop¬ 
er precautions may justify a finding 
of negligence.—Hubbard v. Montgom¬ 
ery Ward & Co., 21 N.W.2d 229. 221 
Minn. 133. 

Baskets in aisles 

The fact that basket which was 
furnished by self-serve grocery store 
for use of customers, and over which 
a customer tripped and sustained in¬ 
jury, was in the aisle, where placed 
by another customer, from twenty 
to thirty minutes, without being re¬ 
moved, did not give the owner of the 
store constructive knowledge of the 
fact that the basket was there, so 
as to render him liable for custom¬ 
er’s injury, where there was a crowd 
of people in the store and there were 
only three employees, who were very 
busy.—Gargaro v. Kroger Grocery & 


Baking Co., 118 S.W.2d 561, 22 Tenn. 

App. 70. 

24. Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 18 Cal.2d 798—Lorenz v. 
Santa Monica City High School 
Dist., 124 P.2d 846, 51 Cal.App.2d 
393. 

Ill.—Sundberg v. Boal, 49 N.E-2d 824, 
320 Ill.App. 138. 

Ky.—Kroger Grocery & Baking Co. v. 
Diebold, 124 S.W.2d 505, 276 Ky. 
349. 

Mich,—Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807. 299 
Mich. 59. 

Mo.—^Wood V. Walgreen Drug Stores, 
App., 125 S.W.2d 534—Armstrong 
V. Kroger Grocery & Baking Co., 
App., 78 S.W.2d 564. 

Neb.—Rogers v. J. C. Penney Co., 
257 N.W. 252, 127 Neb. 885. 

N.T.—^Westbrook v. Onondaga Co., 36 
N.Y.S.2d 494, reversed on other 
grounds 41 N.Y.S.2d 186, 266 App. 
Div. 708, appeal withdrawn 50 N. 
E.2d 1009, 291 N.Y. 597. 

Ohio.—Fox V. Ben Shechter & Co., 
13 N.E.2d 730, 57 Ohio App. 275. 

Or,—Saunders v. A. M. Williams & 
Co., 62 P.2d 260, 155 Or. 1. 

Pa.—Clark v. Glosser Bros. Depart¬ 
ment Stores, 39 A.2d 733, 156 Pa- 
Super, 193. 

25. Mo.—^V’ood V. Walgreen Drug 
Stores, App., 125 S.W.2d 534, 

Pa.—Vetter v. Great Atlantic & Pa¬ 
cific Tea Co., 185 A, 613, 322 Pa. 
449. 

26. Cal.— Corpus Juris cited in 
Crane v. Smith. 144 P.2d 356, 361, 
23 Cal.2d 288—Takashi Kataoka v. 
May Department Stores Co., 140 P. 
2d 467, 60 Cal.App.2d 177. 

Del.—^Weinberg v. Hartman, Super., 
65 A.2d 805. 

D.C.—Custer v. Atlantic & Pacific 
Tea Co., Mun.App., 43 A.’2d 716. 

Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, *55 Idaho 
643. 

Ill.—Kremer v. Vim Co., 28 N.E.2d 
811, 306 Ill.App. 476—^Wheaton v. 
Goldblatt Bros., 15 N.E.2d 64, 295 
Ill.App. '618. 

Kan.—Corpus Juris quoted in Swan 
V. Riverside Bathing Beach Co., 
294 P, 902, 903, 132 Kan. 61. 
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Me.—Searles v. Ross, 181 A. 820, 134 
Me. 77. 

Miss.—Gulf Refining Co. v. Moody, 
160 So. 559, 172 Miss. 377. 

Mo.—Graves v. May Department 
Stores Co., App., 163 S.W.2d 778— 
Kemp V. Doe Run Lead Co., App., 
67 S.W.2d 758. 

N.J.—Feingold v. S. S, Kresge Co., 
183 A. 170. 116 N.J.Law 146. 

N.Y.—Bowers v. City Bank Farmers 
Trust Co., 26 N.E.2d 970, 282 N.Y. 
442, appeal denied 14 N.Y.S.2d 1023, 
258 App.Div. 708—Bergman v. Fei- 
telowitz, 1 N.Y.S.2d 983, 253 App. 
Div. 223, reversed on other grounds 
16 N.E,2d 127, 278 N.Y. 620—Keer 
V. Children's Aid Soc., 299 N.Y.S. 
995, 252 App.Div. 874, appeal de¬ 
nied 13 N.E.2d 479, 277 N.Y. 737— 
Ferdinando v. Rosenthal, 8 N.Y.S. 
2d 399, 169 Misc. 953. 

Ohio.—Merriam v. Bonded Oil Co., 
65 N.E.2d 74, 76 Ohio App. 435. 

Pa.—Devlin, to Use of U. S. Fidelity 
& Guaranty Co. v. School Dist. of 
Philadelphia, 10 A.2d 408, 337 Pa 
209. 

Tenn.— Corpus Juris quoted in Garis 
V. Eberling, 71 S.W.2d 215, '222, 18 
Tenn.App. 1. 

Va.—Virginia Stage Lines v. Spencer, 
36 S.E.2d'522, 184 Va 870. 

45 C.J. p 838 note 49. 

Duty to protect 

One who invites children on his 
premises must take whatever precau¬ 
tion ordinary care would dictate to 
protect the invited children from any 
instrumentality he maintains on the 
premises, which is likely to affect 
them and to subject them to dangers 
which a reasonably prudent person 
would anticipate.—Crane v. Smith, 
144 P.2d 356, 23 Cal.2d 288—Takashi 
Kataoka v. May Department Stores 
Co., 140 P.2d 467, 60 Cal.App.2d 177. 

27. Cal.— Corpus Juris cited in 

Crane v. Smith, 144 P.2d 356, 361, 
23 Cal.2d 288—Corpus Juris cited 
in Takashi Kataoka v. May Depart¬ 
ment S-tores Co., 140 P.2d 467, 471, 
60 Cal.App.2d 177. 

Fla.—Burdine’s Inc., v. McConnell, 1 
So.2d 462, 146 Fla. 512. 

Kan.— Corpus Juris quoted in Swan 
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vitees,28 and he is liable only if he fails to exercise 
reasonable care under the circumstances of the 
case.29 

A child who exceeds the scope of his invitation 
may lose his status as an invitee.^o The inviter 
is not liable for injury to a child at a place not in¬ 
cluded in the invitation,but he may be liable 
where he fails to have a place of potential danger, 
not intended for a customer’s use, to be made rea¬ 
sonably safe by a sign, guardrail, or other such con¬ 
trivance, in order to put the public on notice of 
its dangerous character .^2 Where a child has been 
injured by an instrumentality in a store, the store- 

D. OTHER 

§ 54. Ill, Injured, or Helpless Persons 

There Is ordinarily no legal duty to offer relief or as¬ 
sistance to a sick or helpless person. 

There is ordinarily no legal duty to offer relief 
or assistance to a sick or helpless person no per¬ 
son is required to assist a stranger, even though he 
can do so by a mere word and without the slightest 
danger to himself.However, the courts recog¬ 
nize that a moral obligation to assist an ill or help¬ 
less person may arise,^^ and may attach legal char¬ 
acter to a clear moral obligation when the relation 


keeper, although he is not responsible for the in¬ 
jury under the particular circumstances, must ex¬ 
ercise reasonable care to avoid aggravation of the 

injury. 2 3 

§ 53. Injuries to Property of Invitee 

The owner or occupant of premises is under a duty to- 
use reasonable care to avoid injury to the property of 
invitees, which is on the premises for purposes within 
the scope of the invitation. 

The owner or occupant of premises is under a 
duty to use reasonable care to avoid injury to the 
property of invitees, which is on the premises for 
purposes within the scope of the invitation. 

PERSONS 

of the parties is such as to justify it,^^ but no duty 
to furnish medical attention will arise from the par¬ 
ticular relationship of the parties where the neces¬ 
sity for medical attention is not known to the per¬ 
son sought to be charged with the duty and could 
not have become known by the exercise of ordi¬ 
nary care. 2 9 

§ 55. - Duty to Care for Injured Person 

As a general rule, where the injury is not due to 
the fault of the person sought to be charged, there is 
no legal obligation to afford relief or assistance. The rule 


V. Riverside Bathing Beach Co., 
294 P. 902, 903, 132 Kan. 61. 

Mo.—Graves v. May Department 
Stores Co., App., 153 S.W.2d 778. 

Tenn.—Corpus Jiiris q.uoted in Garis 
V. Eberling, 71 S.W.2d 215, 222, 
18 Tenn.App. 1. 

45 C.J. p 838 note 61. 

Care as affected by capacity of per¬ 
son injured see supra § 12. 

28. Cal.—Corpus Juris cited in 

Crane v. Smith, 144 P.2d 356, 362, 
23 Cal.2d 288. 

Ill.—Kremer v. Vim Co., 28 N.E.2d 
811, 306 IILApp. 476. 

Kan.—Corpus Juris Q.uoted in Swan 
V. Riverside Bathing Beach Co., 
294 P. 902, 903, 132 Kan. 61, 

4'5 C.J. p 838 note 52. 

29. Cal.—Crane v. Smith, 144 P.2d 
356, 23 Cal,2d 288. 

Kan.—Swan v. Riverside Bathing 
Beach Co.. 294 P. 902, 132 Kan. 
61. 

—Di Biase v. Ewart & Lake, 240 
N.Y.S. 132, 228 App.Div. 407, af¬ 
firmed 175 N.E. 339. 255 N.T. 620. 

Pa.—Mills v. Lit Bros., 32 A.2d 10, 
347 Pa. 174—Pietros v. Hecla Coal 
& Coke Co., 180 A. 119, 118 Pa.Su- 
Per. 453. 

Reasonable anticipation of Injury 
Department store which was dis¬ 
playing cedar chests, some of which 

had covers open, was held not liable | 


for injuries sustained by seven-year- 
old boy when cover of one of chests 
fell on his hand as he was playing 
with chests while in store with his 
parents, since store could not reason- 
i ably anticipate that such display of 
chests might result in injury to any¬ 
one.—Pepperling v. Emporium Mer¬ 
cantile Co., 271 N.W. 584, 199 Minn. 
328. 

Child accompanied by parent 

A mother’s responsibility for the 
welfare of her infant child does not 
shift to her hosts on mother's visit 
with child to hosts’ residence.—Full¬ 
erton V. Conan, 197 P.2d 59, 87 Cal. 
App.2d 354. 

30. Cal.—^Orane v. Smith, 144 P.2d 
356, 23 Cal.2d 288—Demmer v. City 
of Eureka, 178 P.2d 472, 78 Cal.App. 
2d 708. 

31. Md.—Pellicot v. Keene, 28 A.2d 
826, 181 Md. 135. 

Mass.—Flynn v. Cities Service Re¬ 
fining Co., 28 N.E.2d 453, 306 Mass. 
302. 

32. N.J.—^Walec v. Jersey State 
Electric Co., 13 A.2d 301, 1'25 N.J. 

• Law 90. 

33. Ind.—^L. S. Ayres & Co. v. Hicks. 
40 N.E.2d 334, 220 Ind. 86, rehear¬ 
ing denied 41 N.E.2d 195, 356, 220 
Ind. 86. 


34. Cal.—La Malfa v. Piombo Bros., 
161 P.2d 964. 70 Cal.App.2d 840— 
Royal Ins. Co. v. Mazzei, 123 P.2d 
586, 50 Cal.App.2d 549. 

Pa.—Nolde v. WDAS Brosdcasting 
Station, 164 A. 804, 108 Pa.S iper. 
242—Spencer v. Campbell, 9 Watts 
& S. 32. 

45 C.J. p 838 note 53. 

35. N.Y.—PJutner v. Silver Asso¬ 
ciates, 61 N.T.S,2d 594, 186 Misc. 
1025. 

45 C.J. p 841 note 83. 

36. Cal.—Silva v. Providence Hospi¬ 
tal of Oakland, 97 P.2d 798, 14 Cal. 
2d 762. 

37. N.Y.—^Plutner v. Silver Associ¬ 
ates, 61 N.Y.S.2d '594, 186 Misc. 
1025. 

44 C.J. p 842 note 84. 

33. Ind.—L. S. Ayres & Co. v. Hicks, 
40 N.E.2d 334, 220 Ind. 86, rehear¬ 
ing denied 41 N.E.2d 195, 356, 220 
Ind. 86. 

Iowa.—Carey v. Davis, 180 N.W. 8S9>, 
190 Iowa 720, 12 A.L.R. 904. 

Duty of carrier to passenger under 
disability see Carriers § 694. 

Duty of employer to ill or injured 
employee see Master and Servant 
§ 162. 

39. Ky.—Bogart’s Adm'x v. City of 
Newport, 28 S.W..2d 489^ 234 Ky. 
410. 
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Is otherwise If one's negligence or fault has resulted In an 
Injury. 

As a general rule, where the injury is not due to 
the fault of the person sought to be charged, the 
fact that a person sees another who is injured does 
not, of itself, impose on him any legal obligation 
to afford relief or assistance,but he may have a 
strong moral and humanitarian obligation to do 
so."^^ The rule has been held to apply even though 
the person sought to be charged was at the time of 
the injury in control of the instrumentality by 
which the injury was inflicted, there is au¬ 
thority for the view that no matter what was the 
cause of the injury, the person in charge of the in¬ 
strumentality by which it was inflicted is under a 
legal duty to care for the injured person.'^^ Under 
some statutes a person in charge of an instrumen¬ 
tality of a particular character must render assist¬ 
ance to any person injured by such instrumentality 
irrespective of negligence.'^'^ 

One whose negligence or fault has resulted in an 
injury to another is under a legal duty, if there be 
necessity therefor, to care for such other and af¬ 
ford him such assistance and relief as his condi¬ 
tion demands.^® 

g 56. - Duty to Care for Intoxicated Per¬ 

son 

There is no affirmative duty to provide for the safety 
of an intoxicated person. 

The fact that a person is intoxicated to such an 
extent that he is unable to take proper care of him¬ 
self does not impose on others an affirmative duty 


to provide for his safety,although, as considered 
infra § 57, it may impose on them a duty to exercise 
more care than would otherwise be necessary to 
avoid injuring him. 

§ 57. - Duty to Rescue from Danger or 

Prevent Injury 

A person In no way responsible for the perilous situa¬ 
tion of another is generally under no duty to rescue such 
person, but, where a person is placed in such a position 
with regard to an ill, infirm, or otherwise helpless person 
that it is obvious that, if he does not use due care In 
his own conduct, he will cause injury to that person, the 
duty at once arises to exercise care to avoid such danger. 

One who sees another in peril, for which he is in 
no way responsible and which is entirely disconnect¬ 
ed from any agency or instrumentality with whose 
control he is concerned, is not under any legal ob¬ 
ligation to attempt to rescue such person,arid he 
need not exercise care to protect such person against 
the hazards of the perilous situation.^S 

Duty to prevent injury. Where a person is placed 
in such a position with regard to an ill, infirm, or 
otherwise helpless person that it is obvious that, if 
he does not use due care in his own conduct, he 
will cause injury to that person, the duty at once 
arises to exercise care coinm^nsurate with the situ¬ 
ation in which he finds himself, and with which he 
is confronted, to avoid such danger,^ 9 and he has a 
legal obligation at least to refrain from any aflirm- 
attve action that might result in injury to the other 
person.^® Accordingly, it has been considered that 
it may be actionable negligence to turn a person 
who is so ill^l or intoxicated^^ as to be unable to 


40. N.Y .—Plutner v. Silver Associ¬ 
ates, 61 N.T.S.2d 594, 186 Misc. 
1025. 

45 C.J. p 841 note 83. 

41. N.T.—Plutner v. Silver Associ¬ 
ates, supra, 

45 O.J. p 842 note 84. 

42. N.C.—Parrish v. Atlantic Coast 
Line R. Co., 20 S.E.2d 299, '221 N.C. 
29.2. 

45 C.J. p 842 note 87. 

Duty of carrier to care for injured 
passenger see Carriers § 7'54. 

Duty of railroad to care for injured 
person other than passenger after 
accident see the C.J.S. title Rail¬ 
roads § 904, also 52 C.J. p 564 notes 
77-82. 

43. Md.—^ZSTorthem Cent. R. Co. v. 
State, 29 Md. 420, 96 Am.D. 645. 

45 C.J. p 842 note 88. 

Duty of store to invitee 
Where fingers of six-year-old hoy 
who was invitee in department store 
were caught in moving parts of esca¬ 
lator, the measure of duty of store, 
which was not responsible for the 
initial injury, to exercise reasonable 


care to avoid aggravation was not 
unlike that imposed by the “last dear 
chance rule" or the “discovered peril 
doctrine," although such rules im¬ 
pose a negative rather than an af¬ 
firmative obligation and do not de¬ 
pend on the relationship of the par¬ 
ties.—L. S. Ayres & Co. v. Hicks, 40 
N.E.2d 334, 220 Ind. 86, rehearing 
denied 41 N.E.2d 195, 356, .220 Ind. 
86 . 

44. Cal.—Summers v. Dominguez, 84 
P.2d 237, 29 CaLApp.2d 308. 

Prosecutions under statutes requir¬ 
ing operator of motor vehicle to 
render assistance to injured per¬ 
sons after accident see Motor Ve¬ 
hicles §§ 674-683. 

45. N.C.—Corpus Juris cited in 

Parrish v. Atlantic Coast Line R- 
Co., 20 S.E.2d 299, 306, 221 N.C. 
292. 

45 C.J. p 842 note 90. 

46. Ky.—Cunningham v. Ayer, etc.. 
Tie Co., 118 S.W. 948, 133 Ky. 642, 
651. 

45 C.J. p 842 note 91. 
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47. Ind.—L. S. Ayres & Co. v. Hicks, 
40 N.E.2d 334, 220 Ind. 86, rehear¬ 
ing denied 41 N.E.2d 195, 366, 220 
Ind. 86. 

45 C.J. p 842 note 93. 

48. Ga.—Ficken v. Southern Cotton 
Oil Co., 151 S.E. 688, 40 Ga.App. 
841. 

49. Minn.—Depue v. Flatau, 111 N. 
W. 1, 100 Minn. 299, 8 L.R.A.,N.S., 
485. 

Miss.—Yazoo, etc., R. Co. v. Huff, 71 

So. 7'57, 111 Miss. 486. 

50. La.—^Walker v. Joseph P. Ged- 
des Funeral Service, App., 33 So.2d 
570. 

45 C.J. p 842 note 96. 

Degree of care as affected by ca¬ 
pacity of person injured in general 
see supra § 12. 

51. Minn.—Depue v. Flatau, 111 N. 
W. 1, 100 Minn. 299, 8 L.R.A.,N.S., 
485. 

45 C.J. p 843 note 97. 

52. Iowa.—Adams v. Chicago Great 
Western R. Co., 13'5 N.W. 21, 156 
Iowa 31, 42 L.R.A.,N.S., S73. 

45 C.J. p 843 note 98. 
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care for himself out into cold and inclement weather 
as a result of which he suffers injury; to eject a 
helplessly intoxicated person from a place of safety 
into a place where he is liable to be injured by rea¬ 
son of his condition ;53 or to permit a trespasser 
who is so intoxicated as to be unable to take proper 
care of himself to remain on the premises in a sit¬ 
uation where his condition renders injury to him 
probable.®^ So, also, where one has been injured 
and is in a situation where further injury is not un¬ 
likely, there is a duty to use reasonable care to 
avoid' the infliction of further injury,55 although 
the person charged wnth such duty was not guilty of 
negligence causing the injury56 or the negligence of 
the injured person contributed thereto.5'^^ 

g 58 , -- Effect of Undertaking to Care for 

Another 

One who undertakes to care for an !ll or injured per¬ 
son is bound to use reasonable or ordinary care. 

One who is under a duty to care for an ill or in¬ 
jured person is bound to use reasonable or ordinary 
care^^ and to have a proper regard for the safety 
of such person, 59 and is liable for further injury 


§ 58 

resulting from lack of proper care.®® Ordinarily, 
however, the duty is fully performed where the in¬ 
jured person is properly removed to a suitable place 
and there put under the charge of a competent phy¬ 
sician,or where the ill person is placed in charge 
of a public official whose duty it is to take care of 
him and render relief.®^ 

Although the contrary view has been asserted,®^ 
the more generally accepted rule is that one who 
voluntarily undertakes to care for, or to afford re¬ 
lief or assistance to, an ill, injured, or helpless per¬ 
son is under a legal obligation to use reasonable 
.care and prudence in what he does.®^ In such case 
the measure of the duty assumed is to exercise or¬ 
dinary or common humanity,®® or to exercise with 
reasonable care such competence and skill as he 
possesses,®® or to exercise such care in the treat¬ 
ment of the injured person as the circumstances 
will allow ;®7 and the person who undertakes the 
care is liable if the existing injuries are aggravat¬ 
ed or other injuries are caused by a lack of this 
measure of care.®® 

A volunteer does not become an insurer of the 


53. Ky.—Louisville, etc., R. Co. v. 
Ellis, 30 S.W. 979, 97 Ky. 330, 17 
Ky.L. 259. 

54. Ky.—Cincinnati, etc., R. Co. v. 
Marr. 85 S.W, 188. 119 Ky. 954, 27 
Ky.L. 388, 115 Am.S.R. 289, 70 L.R. 
A. 29—Fag-g V. Louisville, etc., R. 
Co., 63 S.W. 580, 111 Ky. 31. 23 Ky. 
L. 383, 54 L.R.A. 919. 

55. N.Y.—^Weitzraan v. Kassau Elec¬ 
tric R. Co., 53 N.Y.S. 905, 33 App. 
Div. 585. 

45 C.J. p 843 note 2. 

56. Ind.—American Car, etc., Co. v, 
Inzer, App., 86 N.E. 444, reversed 
on other grounds 87 N.E. 722, 3 72 
Ind. 5'6. 

57. N.Y.—^Weitzman v. Nassau Elec¬ 
tric R. Co., 53 N.Y.S. 905. 33 App. 
Div. 58'o. 

58. Md.—Northern Cent. R. Co. v. 
State, 29 Md. 420, 96 Am.D. 545. 

Wis.—Krueger v. Shufeldt, 33 N.W. 

2d '227, 253 Wis. 192. 

Action held reasonable' 

A store owner's department man¬ 
ager was held not liable for injuries 
to customer’s minor child, catching 
his hand in escalator, on grounds 
that manager was negligent in try¬ 
ing to extract hand after stopping 
escalator and in reversing it instead 
of calling mechanic to remove comb 
plate, which would have required fif¬ 
teen or twenty minutes, even if such 
reversal aggravated child's injuries, 
since the action by the manager was 
a reasonable one.—Takashi Kataoka 
V. May Department Stores Co., 140 
P.2d 467, 60 Cal,App.2d 177. 


59. La.—^Walker v. Joseph P. Ged- 
des Funeral Service, App., S3 So. 
2d 670. 

Md.—Northern Cent. R. Co. v. State, 
29 Md. 420, 96 Am.D. 545. 

60. La.—^Walker v. Joseph P. Ged- 
des Funeral Service, App., ‘33 So. 
2d 570. 

45 C.J. p 844 note 7. 

61. Md.—Baltimore, etc., R. Co. v. 
State, 41 Md. 268. 

45 C.J. p 844 note 8. 

62. Kan.—^Atchison, etc., R. Co. v. 
Weber, 6 P. 877, 33 Kan. 543, 62 
Am.S.R. 543. 

45 C.J. p 844 note 9. 

63. Mass.—Griswold v. Boston, etc., 
R. Co., 67 N.B, 3*54, 183 Mass. 434, 
437. 

45 C.J. p 844 note 10. 

64. Ariz.—Owl Drug Co. v. Cran¬ 
dall, 80 P.2d 952, 52 Ariz. 322, 120 
A.L.R. 1521. 

Cal.—Silva v. Providence Hospital 
of Oakland, 97 P.2d 798. 14 Cal.2d 
762—Griffin v. Colusa County, 113 
P.2d 270, 44 Cal.App.2d 915. 

Wis.—^Nelson v. Chicago, M., St. P. 
& Pac. Ry. Co., 32 N.W.2d 340. 
252 Wis. 585. 

45 C.J. p 844 note 11. 

Intoxicated person 

One who voluntarily undertakes to 
care for a person who is so intoxicat¬ 
ed as to be unable to take care of 
himself is bound to use ordinary care 
for the safety of such person.—Black 
V. New York, etc., R. Co., 79 N.E. 797, 
193 Mass. 448. 450, 7 L.R.A.,N.S., 148, 
9 Ann.Cas. 485—45 C.J. p 845 note 21- 

551 


Medical attention 

Unreasonable delay in securing 
medical attention for an injured per¬ 
son of whom one has taken charge 
can constitute a violation of duty to 
provide proper care and attention.— 
Clare v. State, 89 N.Y.S.2d 132, 195 
Misc. 681. 

65. Miss.—^Dyche v. Vicksburg, etc., 
R. Co., 30 So. 711, 79 Miss. 361, 367. 

N.Y.—Clare v. State, 89 N.Y.S.2d 132, 
195 Misc. 581. 

45 C.J. p 844 note 12. 

66. Wis.—Nelson v. Chicago, M., St. 
P. & Pac. Ry. Co., 32 N.W.2d 340. 
252 Wis. 585. 

67. Kan.—^Union Pac. R. Co. v. Cap- 
pier, 72 P. 281, 66 Kan. 649, 69 L.R. 
A. 513. 

Miss.—^Yazoo M. V. R. Co. v. Leflar, 

150 So. 220, 168 Miss. 255. 

68. Ariz.—Owl Drug Co. v. Crandall, 
SO P.2d 952, '52 Ariz. 32.2, 120 A.L.R. 
1521. 

Ky.—Gates v. Chesapeake, etc., R. 
Co., 213 S.W. 564, 185 Ky. 24, 5 A.L. 
R. 507. 

Miss.—Yazoo & M. V. R. Co. v. Lef¬ 
lar, 150 So. -220, 168 Miss. 256. 

A layman assuming role and duties 
of a doctor and negligently causing 
aggravation of injury cannot avail 
himself of defense of having- used 
standard of skill and care usually 
possessed or rendered by physicians 
in the locality, since such a defense 
is peculiarly the privilege of the 
medical profession.—Thomas v, Stu¬ 
dio Amusements, 123 P.2d 65‘2, 50 Cal. 
App.2d 638. 
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§ 59 

person he seeks to and is not bound to do ev¬ 

erything possible to secure the comfort and safety of 
the other,or to continue to care for the injured 
person until his death or complete recovery,the 
duty being completely performed when such person 
is placed in the care of his family or near relatives^^ 
or a competent physician or surgeon,or in a hos¬ 
pital or infirmary,or even in the custody of 
friendsJ^ It has been said that the duty of one 
who voluntarily undertakes to care for and assist 
such a person is the same as that of one who is 
legally obligated to render such care or assist¬ 
ance.'^® 

§ 59. Persons on Adjoining Premises 

The owner or occupant of premises is under a duty to 
exercise reasonable care that his use of the premises shall 
not cause injury to persons on adjoining premises. 

The owner or occupant of premises is under a 


65 C.J.S. 

duty to exercise reasonable care that his use of 
the premises shall not cause injury to persons on 
adjoining premises,although such persons are 
merely guests of the owner of the adjoining 
premises,'^® or even though they are trespassers 
on such premises.'^^ The owner or occupant is 
under a duty to safeguard persons on adjacent 
premises against hazards arising from the con¬ 
struction or location of structures or other artificial 
creations on his land,®® and, if he knows or should 
know of the danger from the condition of the prem¬ 
ises and fails to remedy it or to give warning, he 
becomes liable.®^ A contractor may similarly be 
liable if he fails to exercise reasonable care.®2 

Duty to fence; excavations. It has been held 
that, as a general rule, the owner is not bound to 
fence or guard his property for the protection of 
persons on adjoining premises;®® if he makes, or 


69. Ariz.—Owl Drug Co. v, Crandall, 
80 P.2d 952. 52 Ariz. 322, 120 A.L,. 
R. 1521. 

lutczicated person 

One who undertakes to see an In¬ 
toxicated person home does not be¬ 
come an insurer of his safe arrival. 
—Pratt V, O’Hara, 190 A. 622, 135 Me. 
123. 

70. Miss.—New Orleans, etc., R. Co. 
V. Humphreys, 65 So. 497, 107 Miss. 
396. 

45 C.J. p 844 note 15. 

71. Ky.—Gates v. Chesapeake, etc., 
R. Co., 213 S.W. 564, 1S5 Ky. 24, 5 
A.L.R. 507. 

72. Ky.—Gates v. Chesapeake, etc., 
R. Co., supra. 

73. Ky.—Gates v. Chesapeake, etc., 
R. Co., supra. 

Malpractice of physician 

One who voluntarily and gratui¬ 
tously, without beingr under obliga¬ 
tion to do so, furnishes a physician 
in his employ to treat a person is j 
not liable to such person for mal¬ 
practice of the physician in treating 
him, unless he failed to exercise rea¬ 
sonable care to select a competent 
and skillful physician, or after he 
knew, or could by the exercise of 
reasonable care have known, of his 
unfitness or incompetency, retained 
him.—Ballard v. Chesapeake & O. Ry. 
Co., 139 S.W. 771, 144 Ky. 476. 

74. Ky.—Gates v. Chesapeake, etc., 
R. Co., 213 S.W. 564, 185 Ky. 24, 

6 A.L.R. 607. 

75. W.Va.—Fitzgerald v. Chesa¬ 
peake & O. Ry. Co., 180 S.E. 766, 
116 W.Va. 239. 

T’S. Ky.—Gates v. Chesapeake, etc., 
R. Co., 213 S.W. 564, 185 Ky. 24, 

6 A.I...R. 507—Troutman v. Louis¬ 
ville, etc., R. Co., 200 S.W. 488, 179 
Ky. 145. 


77. Conn.—Spagnolo v. Lanza, 147 
A. 594, 110 Conn. 178. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

Md.—Toy V. Atlantic Gulf & Pacific 
Co.. 4 A.2d 757, 176 Md. 194—Fren- 
kil V. Johnson, to Use of National 
Retailers Mut. Ins. Co., 3 A.2d 479, 
175 Md. 692. 

45 C.J. p 839 note 55. 

Injuries to adjoining property gen¬ 
erally see Adjoining Landowners § 
45. 

Boundary wall 

A landowner may be liable for an 
injury to a person on adjoining prem¬ 
ises resulting from his failure to 
keep a boundary wall in reasonably 
safe condition.—Bernard v. Brownell, 
173 N.E. 434, 273 Mass. 262. 

Gate 

One who erects a gate abutting on 
a private way is under a duty to keep 
the gate on his own premises, and is 
liable for injuries sustained by one 
who, while lawfully using the way, 
is injured by the gate falling on him 
due to its defective condition.—Bar¬ 
ber V. C. W, H. Moulton Ladder Co., 
121 N.E. 501, 231 Mass. 507. 

Ice and snow sliding* from roof 

(1) Where the construction of a 
building is such that ice and snow 
must inevitably slide from the roof 
onto the adjoining premises, a land- 
owner may be liable for personal in¬ 
juries resulting from the sliding ice 
and snow. 

Mich.—Ferris v, Detroit Board of 
Education, 81 N.W, 98, 122 Mich. 
315. 

N.J.—Brownsey v. General Printing 
Ink Corporation, 193 Al, 824, 118 N. 
J.Law 50’5. 

(2) The doctrine that detriment in¬ 
cident to natural coming on one’s 
land of water naturally collecting on 
surface of his neighbor’s, although 

552 


its course is diverted by structures 
erected on neighbor's land, is not re- 
dressible does not bar recovery for 
injuries from falling of ice and snow. 
—Brownsey v. General Printing ink 
Corporation, supra. 

Accumulation of refuse attracting 
rats 

If owners and occupiers of restau¬ 
rant negligently allowed refuse to ac¬ 
cumulate so as to attract rats, which 
went on adjoining premises, they 
violated their duty toward persons 
on adjoining premises, and they 
would be subject to liability for in¬ 
furies from rat bites.—^Coole v. Has¬ 
kins, 135 P.2d 176, 57 Cal.App.2d 737. 

78. N.J.—Brownsey v. General 
Printing Ink Corporation, 193 A. 
824, 118 N.J.Law 505. 

45 C.J. p 839 note 56. 

79. Pa.—Irwin Savings & Trust Co. 
V. Pennsylvania R. Co., 37 A.2d 
432, 349 Pa. 278. 

4'5 C.J. p 839 note 57. 

80. Cal.—Potter v. Empress Theatre 
Co., App., 204 P.2d 1.20. 

N.J.—Brownsey v. General Printing 
Ink Corporation, 193 A. 824, 118 N. 
J.Law 505. 

81. Cal.—Potter v. Empress Theatre 
Co., App., 204 P.2d 120. 

Md.—Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co., 

3 A.2d 479, 175 Md. 592. 

N.J.—Brownsey v. General Printing 
Ink Corporation, 193 A. 824, 118 N. 
J.Law 505. 

82. Ill.—Scharfenstein v. Forest 

City Knitting Co., 253 Ill.App. 190. 

Pa.—Batcho v. Lowry, 189 A. 770, 
313 Pa. 376. 

83. N.T.—Kleinberg r. Schween, 119 
N.Y.S. 239, 134 App.Div. 493, affirm¬ 
ed 92 N.E. 1089, 198 N.Y, 619. 

45 C.J, p 839 note 60. 

Duty to prevent injury to children 
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causes to be made, an excavation on his own prem¬ 
ises he owes no duty to owners, occupants, or oth¬ 
er persons lawfully on adjoining premises to guard 
the excavation,and he is not liable to one who 
crosses the boundary and falls into an unguarded 
excavation on his land.85 This rule applies with 
particular force where the excavation is not adja¬ 
cent to the adjoining premises,but it has also been 
held that the mere fact that a landowner excavates 
so near the boundary as to deprive the adjoining 
property of lateral support does not render him lia¬ 
ble for injury to one who falls from the adjoining 
property into the excavation.^? On the other hand, 
it has been held that one who makes an excavation 
on property near to the line of adjoining property 
owes to persons on such adjoining property the duty 
of guarding the excavation so that they will not fall 
into it, if an ordinarily prudent man under the cir¬ 
cumstances would have guarded such excavation.^^ 

§ 60. Persons on Adjacent Highway 

The owner or occupier of land owes a duty to travelers 
on the adjacent highway to prevent injury to them from 
an unsafe or dangerous condition of his property, and a 


§ 60 

duty to conduct operations on the land in such a manner 
as not to injure them. 

While the owner or occupant of land is not an 
insurer of the safety of travelers on the adjacent 
highway,S9 he owes them a duty to use reasonable 
care to prevent injury to them from an unsafe or 
dangerous condition of his property,and a duty 
to conduct any operations which he carries on on 
the premises in such a manner as not to injure 
them.91 In like manner, although a contractor is 
not an insurer, be liable if he fails to ex¬ 
ercise reasonable care in the prosecution of work 
adjacent to the highway.^3 

A traveler on a street does not lose his character 
as a traveler within the protection of the rule stat¬ 
ed by stopping for a reasonable length of time,^^ 
such as stopping to speak to other persons^^ or to 
watch operations on adjacent premises.^s 

The liability of the owner or occupant of proper¬ 
ty for injuries resulting from something on his 
property causing fright to animals on adjacent high¬ 
ways if he should reasonably have anticipated such 
result is considered infra § 80. 
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from dangerous instrumentalities 
see supra §§ 29 (l)-29 <15). 

84. N.Y.—Carroll v. State, 188 N.T. 
S. 442, 158 App.Div. 514—Kleinberg 
V. Schween. 119 N.T.S, 239, 134 
App.Div. 493, affirmed 92 N.E. 1089, 
198 N.Y. 619. 

Duty with respect to excavations 
near highway see infra § 78. 

85. N.Y.—Kleinberg v. Schween, su¬ 
pra. 

45 C.J. p 839 note 61. 

88. Ill.—O'Malley v. Marquardt, 170 
Ill.App. 278. 

87. N.J.—Pullan v. Stallman, 56 A. 
116, 70 N.J.Law 10. 

46 C.J. p 839 note 63. 

88. Conn.—Spagnolo v. Lanza, 147 
A 594, 110 Conn. 178. 

45 C.J. p 839 note 64. 

Coal chute extending Into private 
passageway 

Conn.—Spagnolo v. Lanza, supra. 

89. Pa.—Doerr v. Rand's, 16 A.^d 
377, 340 Pa. 183. 

Wis.—Delaney v. Supreme Inv. Co., 
29 N.W.2d 754, 251 Wis. 374. 

45 C.J. p 839 note 66. 

90. U.S.—Chambers v. Whelen, C.C. 
A.W.Va., 44 F.2d 340. 

Cal.—Potter v. Empress Theatre Co., 
App., 204 P.2d 120. 

Ga.—Georgia Power Co. v. Murray, 
194 S.E. 403, 57 Ga.App. 141— 

Greenfield v. Watson, 187 S.E. 183, 
64 Ga.App. 9. 

Ind.—Pitcairn v. White.side, 34 N.E. 
2d 943, 109 Ind.App. 693. 

Kan.^—^Durst v. Wareham, 297 P. 675, 
132 Kan. 785. 


Ky.—Louisville Baseball Club v. Hill, 
164 S.W.2d 398, 291 Ky. 333—Lips¬ 
comb V. Cincinnati, N. & C. St. Ry. 
Co., 39 S.W.2d 991, 239 Ky. 587. 

Me.—Beckwith v. Somerset Theatres, 
27 A.2d 596, 139 Me. 65. 

Md.—Prenkil v. Johnson, to Use of 
National Retailers Mut, Ins. Co., 3 
A.2d 479, 175 Md. 592. 

Mass,—Dwyer v. Edison Electric Il¬ 
luminating Co., 173 N.E. 594, 273 
Mass. 234. 

Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251. 

N.Y.—Appel V. Muller, 186 N.E. 785, 
262 N.Y. 278, 89 A.L.R. 477—Hop¬ 
per V. Comfort Coal & Lumber Co., 
80 N.Y.S.2d 357, 274 App.Div. 357 
—Douglas V. Johnson, 16 N.Y.S.2d 
644, 

Ohio.—Friedl v. Lackman, 23 N.E.'2d 
950, 136 Ohio St. 110. 

Okl.—Sinclair Texas Pipe Line Co. 
V, Ross, -54 P.2d 204, 175 Okl. 435. 

Pa.—Lavelle v. Grace, 34 A.2d 498, 
348 Pa. 175, 150 A.L.R. 366—Doerr 
V. Rand’s, 16 A.2d 377, 340 Pa. 183 
—Broyles v. Speer, 51 A.2d 391, 160 
Pa.Super. 405. 

Tex.—^Atchison v. Texas & P. Ry. Co., 
186 S.W,.2d 228, 143 Tex. 466— 
Beaumont Iron Works Co. v. Mar- 

. tin. Civ.App., 190 S.W.2d 491, re¬ 
fused for want of merit. 

Vt.—Corpus Juris cited in Butterfield 

' v. Community Light & Power Co., 
49 A.2d 415, 416, ll'o Vt. 23. 

Wis.—Delaney v. Supreme Inv. Co., 
29 N.W.2d 754, 251 VTis. 374. 

45 C.J. p 839 note 67. 

Duties with respect to places abut- 

V ting on highway see infra §§ 77-80. 
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91. Ind.—Pitcairn v. Whiteside, 34 
N.E.2d 943, 109 Ind.App. 693. 

N.Y.—Kesten v. Einhorn & Singer 
Development Corporation, 249 N.Y. 
S. ’205, 232 App.Div. 144, affirmed 
180 N.E. 327, 258 N.Y. 519—Glea¬ 
son v. Hillcrest Golf Course, '255 
N.Y.S. 886; 148 Misc. 246. 

Okl.—Sinclair Texas Pipe Line Co. v. 

Patterson, 54 P.2d 207, 175 Okl. 438. 
Pa.—Lavelle v. Grace, 34 A.2d 498, 
348 Pa. 175. 1'50 A.L.R. 366—Brown 
V. Hoggson Bros., IS Pa.Dist. & Co. 
336, 24 Berks Co. ICO. 

Wis.—Delaney v. Supreme Inv. Co., 
29 N.W.2d 754, 251 Wis. 374. 

45 C.J. p 840 note 68. 

BZ. N.Y.—^Virno v. Michael Lembo 
Corporation. 16 N.Y.S.2d 059. 

93. Mo.—Neal v. 12th & Grand Ave. 
Bldg. Co., 70 S.W.2d 136, 228 Mo- 

^ App. '536. 

N.Y.—Vlrno v. Michael Lembo Corpo¬ 
ration, 16 N.Y.S.2d 959. 

94. Me.—Silverman v. Usen, 147 A. 
421, 128 Me. 349. 

95. Mass.—Harrington v. Border 
City Mfg. Co.. 132 N.E. 721, 240 
Mass. 170. 18 A.L.R. 610. 

9G. Me.—Silverman v. Usen, 147 A, 
4’21. 128 Me. 349. 

Watchiug shooting gallery 

One who remained on sidewalk in 
front of shooting gallery some fifteen, 
or twenty minutes watching shooting 
did not as matter of law lose rights 
as traveler, in action against owner 
of gallery for .injuries.—Silverman 
V. Usen, supra. 
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§ 61 


§ 61. Onlookers 

, As a general rule, there Is no duty owing to mere on¬ 
lookers of a lawful operation conducted on a public high¬ 
way or on one's own land, save to refrain from inten¬ 
tional injury. 

As a general rule, one who is engaged in a law¬ 
ful operation on a public highway owes to mere on¬ 
lookers, who are in the vicinity without invitation 
and not on any business requiring their presence, 
but merely for the purpose of satisfying their own 
■curiosity by observing the operation, no duty save 
to refrain from wantonly or intentionally injuring 
them,^'^ and the same principle applies to a law¬ 
ful operation conducted on one’s own premises.^^ 
However, he may be liable where he breaches a 
duty owed to the public. 

§ 62. Volunteers 

A person engaged in work, or the owner or occupier 
land, owes no duty to exercise ordinary care toward 
a mere volunteer, and is liable only for gross negligence, 
willfulness, or wantonness. 

One who is engaged in work or an operation 
owes to another who undertakes to assist him as a 


mere volunteer, without invitation and without con¬ 
tractual relationship, no duty of ordinary care, and 
is not liable for any injury received by such volun¬ 
teer unless guilty of gross negligence, willfulness, 
or wantonness.^ Similarly, the owner or occupier 
of land owes no duty to protect a person who en¬ 
ters the land as a mere volunteer, such as to make 
the land safe or keep it in any particular condition, 
except that he must refrain from willful or wanton 
injury.2 On the other hand, a duty to exercise care 
may exist if a person is not a mbre volunteer, by 
reason of having an interest in the work or prop¬ 
erty,^ or because such person is invited or request¬ 
ed to act."^ 

§ 63. Persons Attempting to Save Others 
from Injury 

One who has endangered the safety of another may be 
liable for injuries sustained by a third person in attempt¬ 
ing to save the other person. 

One who has, through his negligence, endangered 
the safety of another may be held liable for inju¬ 
ries sustained by a third person in attempting to 
save such other from injury.^ The rule has been 


a7. Cal.—Corpus Juris cited in Con¬ 
ner V. East Bay Municipal Utility 
Dist., 47 P.2d T74, 775, 8 Cal.App. 
2d 613, rehearing- denied 48 P.2d 
982. 8 CaLApp.2d 613. 

W.Va.—Corpus Juris cited in Cooper 
V. Teter, 15 S.E.2d 152, 154, 123 W. 
Va. 372. 

45 C.J. p 840 note 72. 

93. U.S.—Currier v. Dartmouth Col¬ 
lege, K. H., 117 F. 44, 54 C.C.A. 430. 
45 C.J. p 840 note 73. 

99. TTusafe support for bridge 

Where defendant, who without 
right so to do cut off the end of a 
public bridge and negligently sup¬ 
ported it thereby making it unsafe, 
allowed persons to use the bridge as 
an observation point to watch de¬ 
fendant’s work, it was guilty of af¬ 
firmative negligence and liable for 
plaintiff's injuries.—Parker v. Oswe¬ 
go Const. Co.. 142 N.T.S. 214, 80 Misc. 
295. 

Dangerous machinery 

Where a person is engaged in a 
business which would naturally draw 
together numbers of people in a 
public place, he will be liable for in¬ 
juries caused by a machine so de¬ 
fective as to be imminently danger¬ 
ous to life.—^Fitzpatrick v. Garrison 
& West Point Ferry Co., 1 N.T.S. 794, 
49 Hun 288. 

1, Ariz.—^Western Truck Lines v. 
Du Vauli, 112 P.2d ‘5S9, 67 Ariz. 
199. 

Tenn.—Corpus Juris cited in Hatcher 
V. Cantrell, 65 S.W.2d 247, 24$, 16 
Tenu.App. 544. 


Vt.—^Lucas V. Kelley, 147 A. 281, 102 
Vt. 173, 

W.Va.—Corpns Juris cited in Cooper 

V. Teter, 15 S.EJd 15’2, 1'54, 123 

W. Va. 372. 

45 C.J. p 840 note 74. 

2. U.S.—Jones v. George P. Getty 
Oil Co., C.C.A.N.M., 92 F.2d 255, 
certiorari denied Associated In¬ 
demnity Corporation v. George F. 
Getty Oil Co., 58 S.Ct 644, 303 U. 
S. 644, 82 L.Ed. 1106. 

Iowa.—Mann v. Des Moines Ry. Co., 
7 N.W.2d 45, 232 Iowa 1049. 

Md.—Gordon Sleeprite Corporation v. 

Waters. 168 A. 846, 165 Md. 354. 
N.H.—Glines v. Maine Cent. R. R., 52 
A.2d 298, 94 N.H. 299. 

N.Y.—Sher v. State, 86 N.Y.S.2d 266, 
194 Misc, 172. 

Vt.—Lucas V. Kelley, 147 A. 281, 102 
Vt. 173. 

3. IST.H.—Glines v. Maine Cent. R. 
R., 52 A,2d 298. 94 N.H. 299. 

Vt.—Lucas V. Kelley, 147 A. 281, 102 
Vt. 173, 

A ■volunteer may be entitled to the 

exercise of that degree of care owed 
to persons rightfully on the premis¬ 
es, and may found his right of re¬ 
covery on general principles of neg¬ 
ligence.—Daugherty v, Spuck Iron & 
Foundry Co., Mo.App., 175 S.W.2d 45. 

4. Ark.—Saliba v. Saliba, 11 S.W. 
2d 774, 178 Ark. 250, 61 A.L.R. 
1348. 

Cal.—O’Shea v. Pacific Gas & Elec¬ 
tric Co., 62 P.2d 1066, 18 Cal.App. 
2d 32. 


5. U.S.—Corpus Juris cited In 

Rovinski v. Rowe, C.C.A.Mich., 131 
F.2d 687, '692. 

Ga.—Blanchard v. Reliable Transfer 
Co., 32 S.E.2d 420, 71 Ga.App. 843. 
Mich.—Brugh v. Bigelow, 16 N.W.2d 
668, 310 Mich. 74, 158 A.L.R. 184. 
Minn.—Arnold v. Northern States 
Power Co., 297 N.W. 182, 209 Minn. 
551. 

Mo.—Robertson v. Atchison, T. & S. 

P. Ry. Co., App., 105 S.W.2d 996. 
N.Y.—Carney v. Buyea, 65 N.Y.S.2d 
902, 271 App.Div. 338—Breslin v. 
State, 72 N.Y.S.2d 62, 189 Misc. 
547. 

Okl.—Corpus Juris cited in Atchison, 
T. & S. F. Ry. Co. V. Kennard, 181 
P.2d 234, 239, 199 Okl. 1. 

Utah.—Christiansen v. Los Angeles 
& S. L. R. Co., 291 P. 926, 77 Utah 
85. 

Wash.—^Walsh v. West Coast Ccal 
Mines, 197 P.2d 233—Hawkins v. 
Palmer, 188 P.2d 121, 29 Wash.2d 
570. 

45 C.J. p 841 notes 76, 77. 

Act of third person as intervening 
efficient cause see infra § 111. 
Incurring danger to save life or pre¬ 
vent injury to others as contribu¬ 
tory negligence see infra § 124. 

Appearance of danger 

Fact that no real danger existed 
does not alone exonerate tort-feasor 
from liability to person injured in 
seeking to rescue another supposedly 
endangered by tort-feasor’s negli¬ 
gence.—Highland v. Wilsonian Inv. 
Co., 17 P.2d 631, 171 Wash. 34. 
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extended so that one who has negligently placed 
himself in a position which necessitates rescue may 
be liable for injuries sustained by another person in 
attempting the rescue,^ but there is also authority 
which holds that in such a case there is no liabil- 
ity.7 One cannot be held liable for injury to an- 


§ 64 

other in an attempt of the latter to save a third per¬ 
son from impending danger which is not due to the 
negligence of the person sought to be charged,® 
unless the latter has been guilty of negligence in 
failing to use proper care to avoid inflicting injury 
after discovery of the situation of peril.® 


IV. DUTIES WITH RESPECT TO PARTICULAR IHSTRUMEHTALITIES, 
OPERATIONS, AND PLACES 

A. ACTS IN GENERAL WHICH MAY RESULT IN INJURIES TO OTHERS 


§ 64. In General 

Ordinarily a person who, with knowledge, performs an 
act or deals with an agency which may cause harm to 
others must exercise ordinary care to avoid such injury 
or harm; but, unless an act done by a person on his own 
property, or an omission in connection therewith, is of 
such a nature that its natural and probable consequence 
will be to injure others, or is done negligently, he can¬ 
not be held liable for injuries to others caused thereby. 


Subject to the rules considered supra §§ 23-62 as 
to the care required with respect to particular class¬ 
es of persons, such as trespassers, to whom the only 
duty is to refrain from willful or wanton injury, a 
person who, with knowledge, performs an act or 
deals with an agency which may cause harm to oth¬ 
ers must exercise ordinary care to avoid such in¬ 
jury or harm,^® which care must be commensurate 


6. Mich.—Brugh v. Bigelow, 16 N. 
W.2d 668, 310 Mich. 74, 158 A.L.R. 
184. 

Personal interest 

In determining rescuer’s right of 
action against person exposing him¬ 
self to undue peril, the rescuer need 
have no interest in such person, but 
such person’s act must be wrongful 
to the rescuer as tending to create 
undue risk of injury to the rescuer. 
—Carney v. Buyea, 65 N.T.S.2d 902, 
271 App.Div. 338, appeal denied 68 
N.Y.S.2d 446, 27l App.Div. 949. 

7. Iowa.—Saylor v. Parsons, 98 N. 
W. 500, 122 Iowa 679, '64 L.R.A, 
542. 

Elements of actionable negligence 
see supra §§ 2-7. 

8 . Wash.—^Hawkins v. Palmer, 188 
P.2d 121, 29 Wash.2d 670. 

45 C.J. P 841 note 80. 

9. Ohio.—^Woodward v. Gray, 188 N. 
B. '304, 46 Ohio App. 177. 

Wash.—^Hawkins v. Palmer, 188 P. 

2d 121, 29 Wash.2d 670. 

45 C.J. p 841 note 81. 

10 . TJ.S.—Southern S. S. Co. v. Mey- 
ners, C.C.A.Tex., 110 P.2d 376, cer¬ 
tiorari denied 61 S.Ct. 40, 311 U.S. 
674, 85 L.Ed, 433—Wunderlich v. 
Franklin, C.C.A.Ala.., 100 F.2d 164, 
certiorari denied Franklin v. Wun¬ 
derlich, 69 S.Ct. 834, 307 U.S. 631, 
83 L.Ed. 1511—Gorman Leonard 
Coal Co. V. Peninsular State S. S. 
Corporation, C.C.A.Mass,, 66 F.2d 
83—‘The Teno, C.C.A.N.Y., 47 F.2d 
197. 

Conn.—^Lewls v. L M, Shapiro Co., 
44 A.2d 124, 132 Conn. 342—^Hayes 
V. New Britain Gas Light Co., 185 
A. 170, 121 Conn; 356. 

Iowa.—Stafford v. Gowing, 18 N.W. 
2d 166, 236 Iowa 171. 


La.—Gremillion v. American Creo¬ 
sote Works, App., 14 So.2d 72. 
Mich.—^Wieghmink v. Harrington, 
264 N.W. 845, 274 Mich. 409. 

Miss.—Corpus Juris cited in Henry 
V. Mississippi P. & L. Co., 146 So. 
857, 858, 166 Miss. 827. 

N.Y.—Gross v. Goodman, 19 N.Y.S. 

2d 732, 173 Misc. 1063. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.R2d 297, 215 N.C. 726, 122 
A.L.R. 1018. 

Pa.—MacDougall v, Pennsylvania 

Power & Light Co„ li66 A, 589, 311 
Pa. 387. 

Tenn.—Southern Ry. v. Black Dia¬ 
mond Collieries, Inc., 9 Tenn.App. 
225. 

45 C.J. p 845 note 23. 

Moving* force 

When any person Is directing- or is 
in control of any moving force which 
by its nature possesses potency of 
injury to another, actor must use 
care to avoid such injury as far as 
it may be reasonably foreseen as 
something likely to happen if such 
care is not taken by him.—Ross v. 
West, 30 So.2d 310, 202 Miss. 3. 

Management 

Fact that thing causing injury is 
under defendant's management, and, 
with proper care, accident would not 
ordinarily have happened, shows neg¬ 
ligence, unless explained.—^Highland 
V. Wilsonian Inv. Co.. 17 P.2d 631, 
171 Wash. 34. 

G-olf haU 

(1) Driver of golf ball has duty 
to exercise ordinary care for safety 
of persons reasonably within range 
of danger. 

Conn.—^Walsh v. Machlin, 23 A.2d 
156, 128 Conn. 412, 138 A,L.R. 638. 
Ky.—Stober v. Embry, 47 S.W.2d 
921, 243 Ky. 117. 
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Va.—^Alexander v, Wrenn, 164 S.B. 
715, 158 Va. 486. 

(2) Duty to give notice or warning 
of danger from golf ball see infra § 
89. 

Preventing felony; self-defense 
Person lawfully engaged in effort 
to prevent commission of felony, to 
apprehend or arrest felon, or in law¬ 
ful self-defense, owes duty to act 
with care and prudence to avoid in¬ 
flicting injury on persons innocently 
on scene.—Cook v. Hunt, 63 P.2d 693, 
178 Okl. 477. 

Motorist, repairing tlr© near side¬ 
walk, was negligent in continuing to 
strike rim with hammer, knowing 
that particles were flying off.—^Perl¬ 
man V. Burrows, 169 N.B. 897, 270 
Mass. 182. 

Escape of oil 

It is negligence to permit oil to 
escape from pipe line, causing dam¬ 
age to surrounding territory, espe¬ 
cially after notice thereof.—Shelley 
V. Ozark Pipe Line Corporation, 37 
S.W.2d 618, 327 Mo. 238, 75 A.L.R. 
1316. 

Operation of steam or gasoline shov¬ 
el 

Mich.—Wight v. H. G. Christman 
Co., 221 N.W. 314, 244 Mich. 208. 
N.Y.—Van Deusen v. Ruhtz-Pike En¬ 
gineering & Construction Corpo¬ 
ration, 264 N.Y.S. 395, 238 App.Div. 
178, appeal dismissed 188 N.E. lOO, 
262 N.Y. 639. 

Statutory responsibility 

The responsibility imposed on 
property owners by statutes provid¬ 
ing that every person is responsible 
for the damage he occasions by his 
negligence, that every act causing 
damage obliges him by whose fault 
it happened to repair it, is subject 
to the general law of negligence.— 
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with the danger of harm involved and the fail¬ 
ure to exercise such care may constitute negligence 
rendering such person liable for injuries incurred.^^ 
As discussed infra § 66, it is possible that the use 
of a particular instrumentality be attended with 
such extraordinary risk that the only care which 
may be held adequate is such care as operates to 
prevent injury. 

Mere ownership alone of inherently and appar¬ 
ently harmless property does not, however, carry 
with it liability for damages for an injury of which 
that property was the instrumentality.^S It is only 
necessary to provide against dangers which may 
reasonably be anticipated,^^ and to exercise ordi¬ 
nary care.^5 A person is not bound to use the most 
approved appliances to prevent injury or damage;^® 
but, where a machine has been long in use, it 
should be subjected to a careful inspection before a 
strain is put on it equal to its maximum capacity.^^ 

Necessity of negligence. Unless an act done by 
a person on his own property, or an omission in con¬ 
nection therewith, is of such a nature that its nat¬ 
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ural and probable consequence will be to injure oth¬ 
ers, or is done negligently, he cannot be held liable 
for injuries to others caused thereby.^^ The fact 
that a thing is well calculated to frighten a gentle 
horse cannot of itself make its use or presence at 
any particular place the basis for liability ex de¬ 
licto, but such liability must arise from a negligent 
malicious, willful, or intentional breach of duty or 

law. 

§ 65. Persons toward Whom Duty Exists 

The duty to exercise care to avoid injury Is not re¬ 
stricted to those in contractual relationship with the al¬ 
leged wrongdoer, but extends to others lawfully present 
and employed. 

The duty to exercise care to avoid injury is not 
restricted to those in contractual relationship with 
the alleged wrongdoer, but extends to others law¬ 
fully present and employed,^^^ as for example, to the 
servant of another who is where he has a lawful 
right to be in the performance of his ordinary du- 
ties.^^ 


Mills V. Heidingsfleld, La.App., 102 
So. 7SS. 

11- Cal.—McNear v. Pacific Grey¬ 
hound Lines, 146 P.2d 34, 63 Cal. 
App.2d 11—Whicker v. Crescent 
Auto Co., 66 P.2d 749, 20 Cal.App. 
2d 244. 

Miss.—Corpus Juris cited in Gulf 
Refining Co. v. Williams, 185 So. 
234. 236, 183 Miss. 723. 

45 C.J. P 845 note 24. 

12. Md.—Poplar v. Hochs child, 

Kohn & Co., 24 A.2d 783, 180 Md. 
3SD. 

INeb.—Baney v. Chicago, B. & Q. R. 

Co., 218 N.W. 424, 116 Neb. <615. 
N.H.—Duteny v. Pennichuck‘ Water 
Co., 146 A. 161, 84 N.H. 65. 
Defective instrumentality 

It is negligence to use an instru¬ 
mentality which the actor knows or 
should know to be so defective that 
its use involves an unreasonable 
risk of harm to others.—Bostie v. 
Lewiston Crushed Stone Co.^ 8 A.2d 
393, 136 Me. 284. 

13. Pa.—^Andrews v. Smith, IgS A.. 
146, 324 Pa. 455. 

14. Mass.—Marengo v. Roy, 63 N.E. 
2d 893, 318 Mass. 719. 

N.Y.—Santise v. Martins, Inc., 17 N. 
Y.S,2d 741, 258 App.Div. 663—Wein 
V. P. W. Woolworth Co., 227 N.Y.S. 
921, 223 App.Div. 794. 

N.C.—^Ellis V. Sinclair Refining . Co., 
199 S.E. 403, 214 N.C. 388. 

45 C.J. p 845 note 26. 


Likely consequence 

In negligence action, one circum¬ 
stance to be considered is conse¬ 
quence likely to ensue if instrumen¬ 
tality in question escapes control.— 
Glaser v. Schroeder, 168 N.E. 809, 
269 Mass. 337. 

Imputed knowledge 

A property owner does not have 
imputed knowledge of a dangerous 
thing or place unless the danger 
thereon is such as is recognized by 
common experience, or might rea¬ 
sonably be expected or anticipated by 
a person of ordinary prudence and 
foresight.—^Illinois Cent. R. Co. v. 
Nichols, 118 S.W.2d 213, 173 Tenn. 
602. 

15. Md.—State, for Use of Cheno- 
weth, V. Baltimore Contracting 
Co., 6 A.2d 625, 177 Md. 1. 

Mass.—Marengo v. Roy, 63 N.E.2d 
893, 318 Mass. 719. 

45 C.J. p 845 note 27. 

If work is simple and danger like¬ 
ly to result from possible inferiority 
of thing is slight, the actor is not 
required to take any burdensome 
steps to ascertain Its character.— 
Doherty v. Arcade Hotel, 134 P.2d 
118, 170 Or. 374. 

One engag'ed in trade or business is 
held only to average degree of care 
used in such trade or business.— 
Cheli V, Cudahy Bros. Co., 255 N.W. 
414, 267 Mich. 690. 

16. Neb-—Pulliam v. Miller, 187 N. 
W. 925, 108 Neb. 442. 


17. U.S.—Chicago, etc., R. Co, v. 
Tacoma, C.C.A.Wash., 7 P.2d 586, 
certiorari denied 46 S.Ct. 119, 269 
U.S. 583, 70 L.Ed. 424. 

18. Md.—State, for Use of Cheno- 
weth, V. Baltimore Contracting 
Co.; 6 A.2d 625, 177 Md. 1. 

N.Y.—Rabiner v. Rosenberg, 28 N. 

Y.S.2d 533, 176 Misc. 885. 

Ohio.—Lewis v. Mt. Adams, etc., in¬ 
clined Plane R. Co., 7 Ohio Deo. 
(Reprint) 566, 3 Cinc.L.Bul. 1007. 
Pa.—^.\ndrew.s v. Smith, 188 A. 146, 
324 Pa. 455. 

45 C.J. p 846 note 34. 

ID. Ill.—Bennett v. Illinois Power 
& Light Corporation, 189 N.E. 899, 
355 Ill. 664. 

20. Cal.—Hinds v. Wheadon, 121 P. 
2d 724, 19 Cal.2d 458. 

Mo.—Corpus Juris cited in Osby v. 
Tarlton, 85 S.W.2d 27, SO, 336 Mo. 
1240. 

45 C.J. p 846 note 32. 

Duties with respect to particular 
classes of persons generally see 
supra §§ 23-63. 

21. Miss. — ^Ness Creameries v. 

Barthes, 155 So. 222, 170 Miss. 865. 

Mo,—Corpus Juris cited in Osby v. 
Tarlton, 85 S.W.2d 27, 30, 336 Mo. 
1240. 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E.2d 297, 215 N.C. 726, 122 
A.L.R. 1018. . 

45 GJ. p 846 note 38. 
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NEGLIGENCE 

B. DANGEROUS AGENCIES OR INSTRUMENTALITIES 


§ 66 


§ 66. In General 

a. General rules 

b. Distributor or shipper of dangerous 

agency or substance 

c. Failure to confine to premises 

a. General Rules 

Generally a person knowingly using or dealing with 
a dangerous agency must exercise care commensurate 
With the risk or danger of injury involved or suffer lia¬ 
bility for resulting injuries, and in some circumstances 
the hazard may be such as to impose liability regardless 
of the care which is taken. 


Except as the duty of care is limited by reason of 
the status of the person injured, as discussed supra 
§§ 23-69, it is generally the rule that a person 
knowingly using or dealing with a dangerous agen¬ 
cy must exercise care commensurate with the risk 
or danger of injury involved.^2 jn other words, 
he must exercise ordinary care, having regard to 
all of the circumstances involved ;23 this care is a 
higher degree of care than is required in the ordi¬ 
nary affairs of life or business which involve little 
or no risk,24 and is sometimes described as a high 
degree of care, 25 a very high degree of care,26 


22. Ala.—Motor Terminal & Trans¬ 
portation Co. V. Millican, 12 So.2d 
9(6, 244 Ala. 39—Golson v. W. F. 
Covington Mfg. Co., 87 So. 439, 205 
Ala. 226. 

(Ijal._Been v. Lummiis Co., 173 P.2d 

34. 76 Cal.App.2d 288—Roselip v. 
Raisch, 166 P.2d 340, 73 Cal.App.2d 
125. 

Fla.—Crenshaw Bros. ProdiK^e Co. v. 

Harper, 194 So. 353, 142 Fla. 27. 
Ill.—Dabrowski v. Illinois Cent. R. 

Co., 24 N'.E.2d 382, 303 Hl.App. 31. 
Ky.—Shell V. Town of Evarts, 178 S. 

W.2d 32, 296 Ky. 602. 

Mo.—Graves v. May Department 
Stores Co., App., 153 S.W.2d 778. 

—Beck V. Monmouth Lumber 
Co., 59 -'V.2d 400, 137 N.J.Law 268. 
N.Y.—Bennett v. New York & 
Queens Elec. Light & Power Co., 
62 N,E,2d 219, 294 N.Y. 324, mo¬ 
tion denied 63 N.E.2d 189, 294 N. 
Y. 964. 

Okl.—Tulsa Stockyards Co. v, Moore, 
84 P.2d 37, 184 Okl. 6, 

Or—Doherty v. Arcade Hotel, 134 
P.2d 118, 170 Or. 374. 

Pa,—Maize v. Atlantic Refining Co., 
41 A.2d 850, 352 Pa. 51—Markovich 
V. Jefferson Coal & Coke Corpora¬ 
tion, 22 A.2d 65. 146 Pa.Super. 108 
—Fegley v. Vogel-Ritt, Inc., Com. 
PL, 21 Lehigh Co.L.J. 306. 

R.I.—Burdick v. South County Pub¬ 
lic Service Co., 172 A. 893, 54 R.I. 
310—Staples v. Spelman, 165 A. 
783, 53 R.I. 244. 

Tenn.—Clinchfield R. Co. v. Harvey, 
64 S.W.2d 513, 16 Tenn.App. 324. 
Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

W.Va.—^Adams v. Virginian Gasoline 
& Oil Co., 15'6 S.E. 63, 109 W.Va. 
631. 

45 C.J. p 846 note 36. 

Human or other instrumentality 

Generally, it is negligence to use 
an instrumentality, whether a human 
being or thing, which user knows or 
should know is so incompetent, unfit, 
Inappropriate, or defective that its 
use involves unreasonable risk of 
harm to others. 


Cal.—Fernelius v. Pierce, 138 P.2d 
12, 22 Cal.2d 226. 

Ohio.—Haneke v. Mayflower Dough¬ 
nut Corp., App., 58 N.E.2d 69. 

Pa.—Schell v. Miller North Broad 
Storage Co., 45 A.2d 53, 353 Pa. 
319. 

Dangerous nature or condition 

A person owning or controlling a 
thing that is dangerous in its na¬ 
ture or is in a dangerous condition, 
either to his knowledge or as a re¬ 
sult of his want of reasonable care 
in manufacture or inspection, who 
deals with or disposes of that thing 
in a way that he foresees or in exer¬ 
cise of reasonable care ought to fore¬ 
see will probably carry that thing 
into contact with some person, 
known or unknown, who will prob¬ 
ably be ignorant of danger, owes a 
duty to every such person to use 
reasonable care to prevent injury to 
him.—Carter v. Tardley & Co., 64 N. 
E2d 693. 319 Mass. 92, 164 A.L.R. 
559. 

Doctrine held Inapplicable 

“Dangerous instrumentalities” 
doctrine did not apply to prospective 
tenant’s action against real estate 
agents for injuries received in fall¬ 
ing through trapdoor while inspect¬ 
ing premises under agents’ guidance. 
—Turner v, Carneal, 159 S.E. 72, 156 
Va. 889. 

An artificial pool of water or pond 
was not per se a dangerous instru¬ 
mentality, so as to render owner lia¬ 
ble for death of children who 
drowned therein.—^White v. Kanawha 
City Co., 34 S.E.2d 17, 127 W.Va. 666. 

23. N.H.—^Dillon v. Twin State Gas 
& Electric Co., 163 A. Ill, 85 N.H. 
449. 

N.M.—Miller v. Marsh, 201 P.2d 341, 
53 N.M. 6. 

45 C.J. P 846 note 37. 

Basis of liability 

Liability for carelessly handling 
dangerous instrumentalities arises 
from failure to use due care, and 
such failure arises when the circum¬ 
stances show that actor had reason 
to know that his act was likely to 
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produce injury to any person in the 
lawful pursuit of his own business 
and in the exercise of reasonable 
care.—Been v. Lummus Co., 173 P.2d 
34, 76 Cal.App.2d 288. 

The test of liability of one using 
a dangerous instrumentality for pri¬ 
vate benefit is whether, under par¬ 
ticular circumstances, injury ought 
reasonably to have been anticipated. 
—Beck V. Monmouth Lumber Co., 69 
A.2d 400, 137 N.J.Law 268. 

Every reasonable precaution 

One who is responsible for exist¬ 
ence of a dangerous instrumentality 
or substance with which persons are 
likely to come in contact, although 
no absolute standard of duty is pre¬ 
scribed, generally must take every 
reasonable precaution suggested by 
experience and known dangers.— 
Maize v. Atlantic Refining Co., 41 A. 
2d 850. 352 Pa. 51. 

24. Cal.—Donnelly v. Southern Pac. 
Co., 118 P.2d 465, 18 Cal.2d 863. 

Mich.—Young v. Lee, 16 N.W,2d '659, 
310 Mich. 42. 

Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co., 61 A.2d 846, 360 Pa, 270— 
Maternia v. Pennsylvania R. Co., 
56 A.2d 233, 358 149—Vescio v. 

Pennsylvania Electric Co., 9 A.2d 
546, 336 Pa. 502—MacDougall v. 
Pennsylvania Power & Light Co., 
166 A. 589. 311 Pa. 387. 

45 C.J. p 846 note 38. 

25. Miss.—^Farmers Gin Co, v. 

Leach, 174 So. 566, 178 Miss. 784— 
Henry v. Mississippi P. & L. Co., 
146 So. 857, 166 Miss. 827. 

N.J.—Beck V. Monmouth Lumber 
Co., 59 A.2d 400, 137 N.J.Law 268 
—^Van Wihkle v. American Steam 
Boiler Co., 19 A. 472, 52 N.J.Law 
240. 

45 C.J. p 846 note 39. 

26. N.J.—^New Jersey Fidelity, etc., 
Ins, Co. V. Lehigh Valley R. Co., 
105 A. 2016, 92 N.J.Law 467, certio¬ 
rari denied 39 S.Ct. 258, 249 U.S. 
600, 63 L.Ed. 796—^Newark Electric 
Light, etc., Co. v. McGilvery, 41 A. 
955, 62 N.J.Law 4 51, affirmed 44 A- 
637, 63 N.J.Law 591. 
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or the utmost care.27 So, the user of a dangerous 
agency is required to avail himself of all known 
means and inventions in practical use to prevent in¬ 
juries to others.-^ A person furnishing power for 
the operation of machinery on the premises of an¬ 
other is reasonably bound to anticipate the proba¬ 
bility of injury if the power should be turned on 
without notice after it has been properly stopped at 
the close of working hours.^^ 

A person responsible for a dangerous agency or 
instrumentality may be liable for a resulting injury 
if he fails to exercise the care required of him.^o 
According to some decisions, he is not an insurer 
against any loss that may accidentally occur,and 
no liability attaches by reason of ,the ownership or 
operation of defective or dangerous machinery, 
tools, or appliances causing injury*to another in the 
absence of any negligent act or oifiission, or breach 
of duty.Other decisions, howeher, hold that the 
hazard may be such as to impose; on a person the 
responsibility of an insurer of another's safety,^^ 
and that a person who voluntarily^ performs an act 
which may naturally result in the injury of another 
must at his peril see to it that sudi injury does not 
follow or respond in damages, regardless of his mo¬ 
tive or the degree of care with ' which the act is 
performed.^^ So, a person who tarries on an ul- 
trahazardous activity, it has been-! held, is liable to 
another whose person, land, or chattels the actor 
should recognize as likely to be harmed by the un- 
preventable miscarriage of the activity for harm re¬ 
sulting thereto from that which makes the activity 
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ultrahazardous, although the utmost care is exer¬ 
cised to prevent harm,35 except where the activity 
is carried on in pursuance of a public duty imposed 
on the actor as a public officer or employee or as a 
common carrier.35 An activity may be ultrahaz¬ 
ardous within this rule because of the instrumental¬ 
ity which is used in carrying it on, the nature of the 
subject matter with which it deals, or the condition 
which it creates.37 An activity is ultrahazardous, 
in this respect if it necessarily involves a risk of 
serious harm to the person which cannot be elimi¬ 
nated by the exercise of the utmost care, and is not 
a matter of common usage;38 but an activity is the 
matter of “common usage" so as not to constitute 
an ultrahazardous activity within the rule impos¬ 
ing liability without fault if it is customarily car¬ 
ried on by the great mass of mankind or by many 
people in the community.39 Control of an “ultra- 
hazardous activity" is the criterion of responsibili¬ 
ty,and liability may be imposed on him who en¬ 
gages in the activity, whether a land occupier or 
one who conduqts the activities on another's land.^i 

A person who deliberately casts on another a dan¬ 
gerous instrumentality, even in self-defense for the 
protection of his person or property, is answerable 
for the natural consequences of his act.‘^3 

Children, A person exposing dangerous articles 
or instrumentalities on his premises in such a man¬ 
ner that children are likely to come in contact there¬ 
with to their obvious danger should reasonably an¬ 
ticipate the injury that is likely to occur and is 
bound to take reasonable care to prevent This 


27. Okl-—Depew v* Kilgore, 246 P. 
606, 117 Okl, 263—Hawley v. Com¬ 
monwealth Cotton Oil Co., 211 P. 
74, SS Okl. 29. 

28. Pa.—MaeDoug-all v. Pennsyl¬ 
vania Power & Light 166 A. 
589. 311 Pa. 387. 

45 C.J. P 846 note 43. 

28. Mass.—Silverman v. Carr, 86 N. 
B. 898, 200 Mass. 396. 

30. Cal.—Been v. Lummus Co., 173 
P.2d 34, 76 Cal.App.2d 288—Wright 
V, Southern Counties Gas Co., 283 
P. 823, 102 Cal.App. 656. 

Mo.—Lindquist v. S. S. Kresge Co., 
136 S.W.2d 303, 345 Mo. 849. 

K.T.—Gross v. Goodman, 19 N.Y.S. 

2d 732, 173 Misc. 1063. 

W.Va.—White v. Kanawha City Co., 
34 S.B.2d 17, 127 W.Va. 666. 
Operation of apparatus 
Where statical condition of prem¬ 
ises is made perilous by active and 
negligent operation of apparatus 
thereon by owner, liability arises for 
resulting: injury.—Coy y. Columbus 
Delaware & Marion Electric Co., 181 


N.E. 131, 125 Ohio St. 283—Ziehm v. 
Vale, 120 N'.E. 702, 98 Ohio St. 306, 1 
A.L.R. 1381. 

31. N.J.—Beck v. Monmouth Lum¬ 
ber Co., 59 A.2d 400, 137 N.J.Law 
268. 

32. Pa.—^Rucinski v. Cohn, 146 A. 
445, 297 Pa, 105. 

Testing* boiler 

Insurer, not having insured boiler 
and not having charge of work, was 
not liable for negligence causing in¬ 
jury to owner's employee when boiler 
exploded while being tested for in¬ 
surance.—^Anderson v, London Guar¬ 
antee & Accident Co., 145 A. 431, 295 
Fa. 368. 

33. Minn.—Whittaker v. Stangvick, 
111 N.W. 295, 100 Minn. 386, 391, 
17 Am.S.R. 703, 10 L.R.A.,N.S., 921, 
10 Ann.Cas. 628, 

46 C.L P 845 note'25, 

34. Cal.—^McKenna v. P6Lcific Elec¬ 
tric Ry, Co., 286 P. 445, 104 Cal. 
App. 538, 

Colo.—G. B. & L, R. Co. v. Eagles, 
13 F. 696, 9 Colo. 544. i 
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35. Cal.—Luthrlnger v. Moore, 190 
P.2d 1, 31 Cal.2d 489. 

36. Cal.—Luthringer v. Moore, su¬ 
pra. 

37. Cal.—^Luthringer v. Moore, su¬ 
pra. 

38. Cal.—^Luthringer v. Moore, su¬ 
pra. 

S.D.—Midwest Oil Co. v. City of 
Aberdeen, lO N.W.2d 701, 69 S.D. 
343. 

38. Cal.—^Luthringer v. Moore, 190 
P.2d 1, 31 Cal.2d 489. 

40. XJ.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.C.A.Pa., 166 F. 
2d 908, certiorari denied 68 S.Ct 
1616, 334 U.S. 846, 92 L.Ed, 1770. 

41. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

42. N.J.—Swan-Finch Oil Corpora¬ 
tion V. Warner-Quinlan Co., 1'67 A 
211, 11 N.J.Misc. 469, affirmed 171 
A, 800, 112 N.J.I^w 519. ' 

43. U.S.—Luhman v. Hoover, C.C.A 
Mich., 100 F.2d 127. 

Wash.—Smith v. Nealey, 298 P, 346, 
162 Wash. 160. 
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duty may exist, even though the dangerous thing is 
not an attractive nuisance.^^ Liability for injuries 
to infant trespassers generally is discussed supra §§ 
27-29(15); and liability for injuries resulting from 
exposure without guard or warning of dangerous 
things attractive to children infra § 68. It has been 
held that the user of dangerous instruments or ma¬ 
chinery, knowing that infants are in close proxim¬ 
ity must use a degree of caution, skill, and dili¬ 
gence not required of him in the case of mature 
persons.^® 

Necessity of contractual relations. A person who 
deals with an article which is imminently danger¬ 
ous owes a public duty to all to whom it may come 
and who may be endangered thereby to exercise 
caution adequate to the peril involved,as, for ex¬ 
ample, in giving notice of its dangerous charac¬ 
ter,4*^ and there need be no privity between him and 

the person injured.^8 

b. Distributor or Shipper of Dangerous Agency 
or Substance 

The distributor of an Inherently dangerous substance 
owes to the public the duty to exercise care commensurate 
with the danger In Its distribution; and the shipper of 
a substance which may become a dangerous agency when 
subjected to heat or fire must provide a vehicle for 
transportation which will prevent ignition from causes 
incident to transportation reasonably to be anticipated. 

The distributor of an inherently dangerous sub¬ 
stance owes to the public the duty to exercise care 
commensurate with the danger in its distribution.^^ 
He is not, however, an insurer of the safety of third 
persons.50 The duty of one, engaged in the busi¬ 
ness of supplying a dangerous agency for use by 
others, to exercise care commensurate with the dan¬ 
ger is not restricted to those with whom he is in 
contractual relations,but, unless the circumstanc¬ 
es are such as to impose only the duty to refrain 


from willful or wanton injury, it extends to the per- 
sons^^ or property^^ of others. 

While a shipper of a substance which is not in 
itself a dangerous agency, but which becomes such 
when subjected to a high degree of heat or brought 
in actual contact with fire, owes a duty to the pub¬ 
lic to provide a vehicle for transportation which 
will prevent ignition from causes incident to trans¬ 
portation reasonably to be anticipated,^^ his duty, if 
any, is so to equip the vehicle that its contents may 
be safely discharged by the use of ordinary meth¬ 
ods, and the exercise of due care is not owing to the 
public.^5 The shipper of a dangerous substance like 
gasoline owes a duty to the employees of connect¬ 
ing carriers to exercise reasonable care in ship¬ 
ping such gasoline in tank cars reasonably safe for 
such purpose and to see that they are properly 
closed and sealed.^® However, a common carrier 
which improperly handled or stored drums of a 
dangerous substance while they were in its posses¬ 
sion without knowledge of the dangerous contents 
did not thereby become liable to anyone who might 
in the future suffer injuries resulting from that im¬ 
proper handling or storage.®*^ 

c. Failure to Confine to Premises 

Generally, one who for his own purposes brings on his 
land and collects and keeps there anything which Is like¬ 
ly to do mischief if it escapes must keep it at his peril, 
and, if he does not do so, he is prima facie answerable 
for all the damage which is the natural consequence of 
its escape. 

While it has been stated as a general rule that 
one who for his own purposes brings on his land 
and collects and keeps there anything which is like¬ 
ly to do mischief if it escapes must keep it in at his 
peril, and, if he does not do so, is prima facie an¬ 
swerable for all the damage which is the natural 
consequence of its escape,^^ the principle has been 


44. Ind.—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351, 

45. Mo.—Graves v. May Department 

Stores Co.. App., 153 S.W.2d 778 
—^Hillerbrand v. May Merc. Co., 

121 S.W. 326. 141 Mo.App. 122. 

46. Okl.—Corpus Juris g.uoted in 

Oklahoma Natural Gas Co. v. 

Courtney, 79 P.2d 235, 241, 182 Okl. 
582. 

R.I.—^McCaffrey v. Mossberg-, etc., 
Mfg. Co.. 50 A. 651, 23 R.I. 381, 91 
Am.S.R. 637, 55 L.R.A. 822. 

47. Okl.—Corpus Juris q.uoted. In 

Oklahoma Natural Gas Co. v. 

Courtney, 79 P.2d 235, 241, 182 
Okl. 582. 

45 C.J. p 847 note 47. 

48. Okl.—Corpus J'uxis g,noted in 

Oklahoma Natural Gas Co. v. 


Courtney, 79 P.2d 235, 241, 182 

Okl. 582. 

45 C.J. p 847 note 48. 

49. Ill.—Reddick v. General Chem¬ 
ical Co., 124 Ill.App, 31. 

Miss.—Corpus Juris cited in Gulf 
Refining Co, v. Williams, 185 So. 
234, 236. 183 Miss. 723. 

Tex.—McAfee v. Travis Gas Corpo¬ 
ration, 153 S.W.2d 442, 137 Tex. 314 
—Texas Public Service Co. v. 
Armstrong, Civ. App., 37 S.W.2d 
294, writ refused. 

Liability of manufacturers and ven¬ 
ders generally see infra § 10 0. 

50- Ill.—Reddick v. General Chemi¬ 
cal Co., 124 IlLApp. 31. 

45 C.J. P 847 note 60. 

51. Ind.—^Peru Heating- Co. v. Len- 
hart, 96 N.E. 680, 48 Ind.App. 319. 
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N.T.—Ennis v. Gray, 34 N.Y.S. 379, 
87 Hun 355. 

52. N.Y.—Ennis v. Gray, supra. 

53. Ind.—Peru Heating Co. v. Len- 
hart, 95 N.E. 680, 48 Ind.App. 319. 

45 C-J. P 847 note 54. 

54. U.S.—Goodlander Mill Co. v. 
Standard Oil Co., Ill., 63 P. 400, 11 
C.C.A. 253, 27 L.R.A. 583. 

45 C.J. P 847 note 55. 

55. U.S.—Goodlander Mill Co. v. 
Standard Oil Co., supra. 

56. Ala.—Pure Oil Co. v. Cooper, 26 
So.2d 249, 248 Ala. 58. 

57. N.Y.—Blumetti v. Carman & Co., 
81 N.Y.S.2d 748. 

Caustic soda 

N.Y.—Blumetti v. Carman & Co., su¬ 
pra. 

sa U.S.—^Moran v. Plttsburgrh-Des 
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seriously questioned in so far as it operates to im¬ 
pose liability without proof of some fault or neg¬ 
ligence.®^ Liability has been held to depend on 
the degree of potential injury compared with the 
utility of the substance collected and its common 
usage.®^^ It has been held that the rule of liability 
without fault does not impose on the occupier of 
land an absolute liability for the escape of things 
which he did not bring or amass on the land occu¬ 
pied,®^ and that no liability ordinarily exists when 
the escape of the dangerous thing was caused by 
the act of a stranger or by agencies over which the 
occupier had no control.®^ 

§ 67. Exposure without Guard or Warning 

a. In general 

b. Things dangerous to animals 
a. In General 

A person who possesses a dangerous article must exer¬ 
cise diligence for the safety of those likely to be injured 
by a probable use of it. 

A person who possesses a dangerous article must 
exercise diligence for the safety of those likely to 
be injured by a probable use of it.®^ Such person, 
it has been sometimes said, must exercise great 
care,®^ the utmost care,®® or exceptional precau¬ 
tions.®® While it is not necessary to guard against 
all risk which can be conceived as possible,®7 an in¬ 


jury will not be regarded as too remote if it should 
have been apprehended in the usual experiences of 
mankind.®® 

As a general rule, the owner of a thing which 
is capable in its nature of doing injury to persons, 
who leaves it exposed and unguarded in a public 
place, may be liable to one who is injured as a nat¬ 
ural and probable consequence without fault on his 
own part.®^ The rule, however, has been held not 
to extend to impose liability for the results of a 
clearly unauthorized use by an adult trespasser or 
a licensee of an instrumentality which is part of a 
manufacturing plant, whether it is considered dan¬ 
gerous inherently or dangerous because of the man¬ 
ner of its use.'^® Also, where reasonable warning 
has been given, the person in charge of a danger¬ 
ous instrumentality, on seeing another approach a 
dangerous place, may assume that the latter will 
not place himself in obvious peril and he is not 
obliged to presume that such other person will con¬ 
tinue his approach until he gets in the place of dan¬ 
ger when it is obvious that he could with the least 
care avoid it."^^ A person who maintains premises 
habitually used as a playground by children with 
his knowledge and tacit consent must reasonably an¬ 
ticipate that they may be injured by an object not 
in itself dangerous or attractive to children, but 
potentially dangerous because of the condition in 
which it is placed.*^® 


Moines Steel Co., C.C.A.Pa., 166 P. 

2d 908, certiorari denied 68 S.Ct. 

15116, 334 U.S. 846, 92 L.Ed. 1770. 
45 C.J. P 847 notes 59-61. 

Basis of lialDllity 

The law imposes on a land occu¬ 
pier, who collects on his premises 
thing's which are apt to do harm if 
they escape, insurer's liability, or al¬ 
most insurer’s liability, for harm 
done to his neig'hbors for escape of 
the dang'erous substance, but basis 
of liability is not nuisance but is the 
conclusion that, when a man does 
something extraordinarily danger¬ 
ous, which creates unusual risk to 
his neighbors, he should bear the 
consequences when that risk ripens 
into harm.—Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

59- N.T.—Losee v. Buchanan, 51 N. 

Y. 476, 10 Am.R, 623, 42 How.Pr. 

385. 

45 C.J. P 847 note 62. 

ZnlLaznmable substance 

Where highly inflammable sub¬ 
stance lawfully used by defendant in 
conducting lawful business escaped 
from defendant’s premises without 
negligence, and, without creating 
nuisance, found its way to creek, 
there became ignited by gasoline 
engine of third person, and destroyed i 


plaintiffs' property, defendant was 

held not liable.—^Kaufman v. Boston 

Dye House, 182 H.E. 297, 280 Mass. 

161. 

69. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.C.A.Pa., 166 P* 
2d 908, certiorari denied 68 S.Ct. 
1516, 334 U.S. 846, 92 L.Ed. 1770. 

61. Md.—Toy v. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757, 176 Md. 197. 

62. Md.—Toy V. Atlantic Gulf & Pa¬ 
cific Co., supra, 

63. Cal,—Hinds v. Wheadon, 121 P. 
2d 724, 19 Cal.2d 458. 

La.—Corpus Juris guo-ted ia Schultz 
V. Kinabrew, App., 177 So. 450, 452. 

Okl.—Moores v. Rumsey, 36 P.2d 15, 
169 Okl. 103. 

W.Va.—Adams v. Virginian Gaso¬ 
line & Oil Co., 156 S.E. >63, 109 W. 
Va. 631. 

45 C.J. p 848 note 63. 

Duty to guard or protect dangerous 
places or instrumentalities see in¬ 
fra § 85, 

64. Ky.—^Weil v. Kreutzer, 121 S.W. 
471, 134 Ky. 563, 24 L.R.A.,N.S., 
657. 

La.—Corp-us Juris quoted in Schultz 
V. Kinabrew, App., 177 So. 450, 452. 

65. La.—Ctorpus Juris quoted in 

560. 


Schultz V. Kinabrew, App., 177 So, 
450, 452. 

45 C.J. P 848 note- 66. 

66. Kan.—Tannahill v. Depositors' 
Oil, etc., Co., 203 P. 909, llO Kan. 
254. 

La.—Corpus Juris quoted in Schultz 
V. Kinabrew, App., 177 So. 450, 452. 

67. U.S.—Cronin v. American Linen 
Co., C.C.R.I., 147 F. 755. 

63. Conn,—Sedita v. Steinberg, 134 
A. 243, 105 Conn. 1, 49 A.L.R. 154. 

69. Conn.—City of New Haven v. 
First Nat. Bank & Trust Co., 57 
A.2d 494. 134 Conn. 322. 

45 C.J. p 848 note 70. 

70. Minn.—Holmgren v. Red Lake 
Falls Milling Co., 210 N.W. lOOQ, 
169 Minn. 268. 

71. Cal.—Choquette v. Key System 
Transit Co„ 6 P.2d 921, 118 Cal. 
App. 643. 

72. Cal.—'Behne v. Pacific Electric 
Ry. Co., 86 P.2d 843, 30 Cal.App.2d 
437—Choquette v. Key System 
Transit Co., 6 P.2d 912, 118 Cal. 
App. 643. 

73. Utah.—Christiansen v. Los An¬ 
geles & S. L. R. Co., 291 P. 926, 77 
Utah 85. 
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b. Tilings Dangerous to Animals 

The duty to safeguard dangerous agencies may apply 
to impose liability in the case of animals injured by un- 
rded substances dangerous and attractive to them; 
but the injury must be one which should reasonably have 
been anticipated. 

The general rule as to the duty to safeguard dan¬ 
gerous agencies, as discussed supra § 66, has been 
applied to impose liability in the case of animals 
injured by unguarded substances dangerous and at¬ 
tractive to them,'^^ even though the animals have 
been attracted by the dangerous substances to go 
on the premises of the owner.'^S xhe injury, how¬ 
ever, must be one which should reasonably have 
been anticipated,"^® and there is in general no lia¬ 
bility on the part of one keeping dangerous sub¬ 
stances on his premises for resulting injuries to 
trespassing cattle, as discussed supra § 31. No lia¬ 
bility arises where the substance is not generally 


injurious,or the injurious substances are such as 
grow naturally on the land.^^ 

§ 68. -Things Attractive to Children 

A person who, without adequate protection or warn¬ 
ing, exposes, in a public place which children have a right 
to and do in fact frequent, things which are attractive and 
dangerous to them may be liable for resulting injuries. 

As a general rule, a person who exposes, in a pub¬ 
lic street or other place which children have a right 
to and do in fact frequent, things which are attrac¬ 
tive and dangerous to them must exercise a high de¬ 
gree of vigilance to protect them from injury,'^^ and 
he may be held liable for resulting injuries if he 
fails to exercise the requisite care.^O This rule has, 
however, been limited by some authorities to arti¬ 
cles which are inherently dangerous,®^ and in any 
event the injury must be one which should reason¬ 
ably have been anticipated.82 Under the general 


74, N.M.—Corpus Juris cited in 
Reif V. Morrison. 100 P.2d 229, 232. 
44 N.M. 201. 

Qki.—Moores v. Rumsey, 36 P.2d 15, 
169 Old. 103. 

R.I.—Cole V. New England Tree Ex¬ 
pert Co.. 163 A. 742, 53 R.I. 67. 

45 C.J. p 848 note 80. 

Care required 

Negligence of defendants placing 
poison for rodents in pasture was 
determined by what men of prudence, 
knowing use of field, would ordinari¬ 
ly do and what precautions they 
would take in using deadly poison; 
degree of care in placing poison in 
field must be mea.«tured by deadly 
character of poison used, and likeli¬ 
hood that other animals might par¬ 
take thereof; conditions surrounding 
use of field, intended use thereof, 
and, purposes for which field was 
adapted must be considered in de¬ 
termining negligence.—^Wolfsen v. 
Wheeler. 19 P.2d 1004, 130 Cal.App. 
475. 

Defenses 

Facts that defendants used most 
effective means in accomplishing in¬ 
tended purposes of poisoning ro¬ 
dents, or that defendants had been 
accustomed to scatter poison grain 
for rodents in like manner in other 
fields, or that other persons had done 
so, was no defense to charge of neg¬ 
ligence in killing of sheep.—Wolf sen 
V. Wheeler, supra. 

75. Nev.—^Williams Estate Co. v. 
Nevada Wonder Min. Co., 196 P. 
«44, 45 Nev. 25. 

76. Mich.—Oestrike v. Neifert, 265 
N.W. 226,^267 Mich. 462. 

Poreseeabilxty of injury 
In order for company to be negli¬ 
gent in spilling paint in pasture or 
leaving pails there with paint there¬ 
in, particular consequences in injury 
to cattle need not have been fore- 
65 C.J.S.—36 


seen if some injury should have been 
anticipated.—Oestrike v. Neifert, su¬ 
pra. 

77. Tex.—Fennell v. Seguin St. R. 
Co., 8 S.W. 486. 70 Tex. 670. 

45 C.J. p 849 note 84. 

78. Tex.—Brown v. Missouri, etc., 
R. Co.. Civ.App., 69 S.W. 178. 

79. U.S.—New Yoi'k Eskimo Pie 
Corporation v. Rataj, C.C.A.Pa., 73 
F.2d 184. 

La.—Smith v. City of Baton Rouge, 
117 So. 559. 166 La. 472. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350. 

45 C.J. p 771 note ID. 

Attractive nuisances see supra §§ 
29 (l)-29 (15). 

Duty to guard or protect dangerous 
place or instrumentality see infra 
I 85. 

Injury to children from dangerous 
agencies or instrumentalities gen¬ 
erally see supra § 66. 

Knowledge of danger 

Where permanent, obviously and 
inherently dangerous, and naturally 
attractive or tempting agencies or 
instrumentalities, easily accessible 
or available for use or operation of 
children young enough to come with¬ 
in the protective arm of the law, are 
maintained, the one who maintains 
them is charged with knowledge that 
children are likely to go there and 
with the duty of exercising ordinary 
care to prevent injury, but, where 
one or more of such factors are ab¬ 
sent, it may be incumbent on plain¬ 
tiff to prove defendant's knowledge 
of the reasonably essential dangers 
characteristic of the instrumentality, 
or that children of the class are like¬ 
ly to or would resort there to play 
or use device or did so.—Louisville & 
N. R. Co. v. Vaughn, li66 S.W.2d 43, 
292 Ky. 120. 

An idle road grader, left in public 
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park, its blade resting on ground, is 
not “inherently dangerous” to chil¬ 
dren under text rule.—Town of Big 
Stone Gap v. Johnson, 35 S.E.2d 71, 
184 Va. 375. 

Sliding board 

An ordinary child’s sliding board 
is not an inherently dangerous ap¬ 
pliance requiring the presence of an 
attendant, or in lieu thereof, a fence 
to exclude children from the use for 
which it is designed.—Gleason v. 
Housing Authority of City of Pitts¬ 
burgh, 47 A.2d 129, 354 Pa. 381. 

SO. Cal.—Crane v. Smith, 144 P.2d 
356, 23 Cal.2d 288. 

, 45 C.J. p 848 note 75. 

81. N.Y.—Beickert v. G. M. Labora¬ 
tories, 151 N.E. 195, 242 N.Y. 168, 

45 C.J. p 848 note 76, 

Washing machine 

(1) An action for injuries to In¬ 
fant because of unguarded, exposed 
moving parts of washing machine 
purchased from defendant by in¬ 
fant’s mother is not within wanton 
injury rule, which applies only to 
explosives and poisonous and other 
objects -which, in and of themselves, 
are likely or may prove to be danger¬ 
ous.—Dewar v. Sears, Roebuck & Co-, 
49 N.Y.S.2d 654. 

(2) However, defendant demon¬ 
strating, through its agent, washing 
machine in home was held to be un¬ 
der duty to exercise ordinary care 
for protection of child in home.— 
Clary Maytag, Co. v. Rhyne, 151 S.E, 
686, 41 Ga.App. 72. 

82. N.H.—Lawrence v. Tilo Roofing 
Co., 3 A.2d 829, 90 N.H. 27. 

45 C.J. p 848 note 77. 

Hoisting apparatus 

Duty of defendant, who was re¬ 
pairing roof of schoolhouse. to pro¬ 
tect school child from injury caused 
by other children playing with hoist- 
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rule, one who maintains in a public street an un¬ 
guarded object or condition which is likely to at¬ 
tract children to meddle or play with it is liable to 
one lawfully using the street, who is injured by 
the act of children in meddling or playing with such 
object or condition, where he is chargeable with 
knowledge of its attractiveness and the consequent 
probability of meddling and resulting injury.^^ 

§ 69. Intrusting Dangerous Article to Others 

A person who Intrusts another with a dangerous in¬ 
strument or article, under such circumstances that he has 
reason to know that it is likely to produce injury, is liable 
for the natural consequences of his act. 

A person who intrusts another with a dangerous 
instrument or article, under such circumstances that 
he has reason to know that it is likely to produce 
injury, is liable for the natural consequences of his 
act.^*^ So, a person placing in a child’s hands an 
article of a dangerous character, likely to cause in¬ 
jury, is negligent.s^ 

§ 70. Furnishing Appliances for the Use of 
Others 

A person undertaking to furnish machinery or ap¬ 
pliances for the use of others ordinarily assumes a duty to 
furnish proper and safe appliances. 


A person undertaking to furnish machinery or ap¬ 
pliances for the use of others ordinarily assumes a 
duty to furnish proper and safe appliances,^6 and, 
as is discussed infra §§ 98, 99, he may be liable to 
one lawfully using such machinery or appliances 
who is injured because of his failure to exercise 
proper diligence in this respect, even where the per¬ 
son using the appliance, or his employer, does not 
receive the appliance directly from the person fur¬ 
nishing it, since the liability rests not on a con¬ 
tractual relation between the person injured and the 
person w’hose negligence caused the injury, but on 
the failure to perform a duty assumed by one, 
which results in injury to another. This rule is par¬ 
ticularly applicable where the defect is such as to 
render the article in itself imminently dangerous 
and serious injury to any person using it a nat¬ 
ural and probable consequence of its use,S7 or 
where the appliance is to be used in an undertak¬ 
ing for the mutual benefit of the one furnishing it 
and of the person to whom it is furnished.^s Hence, 
one who furnishes an appliance to a third person 
for the use of himself or of his employees must ex¬ 
ercise ordinary care to see that it is in a reason¬ 
ably safe condition,s9 and he owes such duty wheth¬ 
er the employees are receiving wages or are work¬ 
ing under contract.^^ On the other hand, the cir- 


ing" apparatus, used for raising ma¬ 
terials to roof, depended on reason- 
-able anticipation that intervention of 
intermeddlers might injure some per¬ 
son in child’s situation.—Lawrence 
V. Tilo Roofing Co., supra. 

33- Wis.—Harris v. Eastern Wis¬ 
consin R., etc., Co., 140 N.W. 288, 
152 Wis. 627. 45 L.R.A.,N.S., 1058. 

34- Mich.—Chaddock v. Plummer, 
60 H.W. 135, S8 Mich. 225, 26 Am.S. 
R. 283, 14 L.R.A. 675. 

45 C.J. P S49 note 87. 
l^eosonable care 

If actor permits a third person 
to use chattels in his possession oth¬ 
erwise than as a servant, he is, if 
present, under a duty to exercise 
reasonable care so to control con- 
-duct of third person as to prevent 
him from intentionally harming oth¬ 
ers or from so conducting himself 
as to create an unreasonable risk of 
bodily harm to them, if actor knows 
or has reason to know that he has 
ability to control third person, and 
knows or should know of necessity 
and opportunity for exercising con¬ 
trol.—Styer v. City of Reading, 61 
A.2d 382, 360 Pa. 2l2. 

35. Ind.—Indian Refining Co. v. 
Summerland, 173 N.E. 269, 92 Ind. 
App. 429. 

36. U.S.—Wujnovich v. Equipment 
Corporation of America, D.C.Pa., 
54 F.Supp. 466. 


Cal.—Moran v. Zenith Oil Co., App., 
206 P.2d 679—Biondini v. Amship 
Corp., 185 P.2d 94, 8l Cal.App.2d 
751—Miller v. Pacific Constructors, 
157 P.2d 57. 68 Cal.App.2d 529— 
Brosius V. Orpheum Theater Co., 
'60 P.2d 156, 16 CaI.App.2d 61. 

Ga.—Corpus Juris cited in Southern 
Ry. Co. V. Benton, 196 S.E. 256, 
257. 57 Ga. 520. 

Iowa.—Corpus Juris cited iu Davis 
V. Sanderman, 282 N.W. 717, 720, 
225 Iowa 1001. 

N.Y.—Galvin v. Lynch, 241 N.Y.S. 
479, 137 Misc. 126. 

Pa.—Sorrentino v. Graziano, 17 A. 
2d 373, 341 Pa. 113—Muller v. A. 
B. Kirschbaum Co., 148 A. 851, 298 
Pa. 560. 

45 C.J. p 849 note 89. 

Duty to warn of danger in use see 
infra § 89. 

Sope 

Under statute relating to protec¬ 
tion of persons engaged in window 
cleaning, liability of building owner 
where window cleaner was injured 
when rope holding scaffold broke did 
not depend on notice or knowledge 
of defective condition of rope, but 
statute imposed on owner duty of in¬ 
spection to see that instrumentalities 
provided were safe and adequate for 
work.—Burris v. American Chicle 
Co., D.C.N.Y.. 33 F.Supp. 104, af¬ 
firmed, C.C.A., 120 P.2d 218. , 
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Scaffolding 

(1) Plasterers furnishing scaffold¬ 
ing for painters and decorators for 
compensation on order of general 
contractor owe duty of reasonable 
care and are liable for injury from 
defective construction.—Scalise v. P. 
M. Venzie & Co., 152 A. 90, 301 Pa. 
315. 

(2) Builder who constructed scaf¬ 
fold for bricklayer had duty so to 
construct it as to provide safe place 
for bricklayer to work, regardless of 
whether contract with bricklayer re¬ 
quired him to construct the scaffold. 
—Breene v. Crawford, 53 P.2d 244, 
175 Okl. 186. 

Statutory duty held Inapplicable 
D.C.—Kurtz V. Capital Wall Paper 
Co., Mun.App., 61 A.2d 470. 

87. N.Y.—Coughtry v. Globe Wool¬ 
en Co., 56 N.Y. 124, 15 Am.R. 387. 
45 C.J. p 849 note 93. 

88- Mo.—Fassbinder v. Missouri 
Pac. R. Co., 104 S.W. 1154, 126 Mo. 
App. 563. 

45 C.J. p 849 note 94. 

89- U.S.—Norfolk & W. Ry. Co. v. 
Hall, C.C.A.W.Va., 67 F.2d 1004. 

46 C.J. p 850 note 95, 

90. Ky.—^Kentucky Stove Co. v. 

Bryan, 84 S.W. 537, 27 Ky.L. 136. 
Me.—Trask ,v. Hallowell Granite 
Works, 76 A. 919, 106 Me. 458. 
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cumstances may be such as to negative any negli¬ 
gent breach of duty in connection with furnishing 
an appliance for the use of another,and, where a 
simple appliance properly constructed and of sound 
and good material has been furnished, the person 
furnishing it is not guilty of negligence for not dis¬ 
covering and remedying a defect where it is not 
shown to have existed for such a length of time that 
he should have known of it.92 Also, a person who 
furnishes another with a dangerous article or sub¬ 
stance is not, in the absence of evidence of actual 
knowledge, charged with knowledge that an injury 
may result from some unexpected use of the article’ 
or substance not bringing into operation the hazard 
associated with the use for which the article was 
intended. 

A statute requiring the owner or contractor to 
guard a shaft in a building in the course of con¬ 
struction does not apply to a company which is 
merely a lessor of a hoist or elevator for the ele¬ 
vation of materials in the shaft and is not a con¬ 
tractor for the erection of any part of the build- 
ing.^^ 

§ 71. Transmission of Contagious Diseases 

Failure to take proper precautions to prevent the 
spread of a contagious disease may constitute negligence 
resulting In liability to one who contracts the disease as a 
proximate result of such negligence. 

Failure to take proper precautions to prevent the 
spread of a contagious disease may constitute neg¬ 
ligence resulting in liability to one who contracts 
the disease as a proximate result of such negli- 
gence.95 So, one who places his children, who have 
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a contagious disease, in a boarding house, by reason 
of which the keeper of the house sustains pecuniary 
injury, is liable in damages.96 However, no liability 
is incurred where there has been no act or omis¬ 
sion constituting a breach of duty owing to plain- 

tiff.97 

§ 72. Fires 

a. In general 

b. Statutory provisions 

c. Accidental fires; fires occasioned by 

others 

d. Use for mechanical, industrial, or 

heating purposes 

a. In General 

Ordinarily, liability for injury to others through the 
escape of fire from premises of which one Is in control 
must be predicated on negligence, and, while ordinary or 
reasonable care must be exercised to prevent injury to 
others from a fire, and the failure to use such care may 
constitute actionable negligence, the mere setting of a 
fire for lawful purposes and under prudent circumstances 
is not negligence per se. 

Although the early common law was to the con¬ 
trary, the rule is now well settled that, in the ab¬ 
sence of a statute providing otherwise, liability for 
injury to others through the escape of fire from 
premises of which one is in control must in general 
be predicated on negligence, and the mere setting 
of a'fire for lawful purposes and under prudent cir¬ 
cumstances is not negligence per se.^ However, a 
person who sets a fire on his own premises, even for 
a lawful purpose, is liable for damages occasioned 
by the communication of the fire to the property or 
premises of another where he has been guilty of 


dl. Ill.—Munden y. East St. Louis 
Light & Power Co., 247 Ill.App. 
270. 

La.—Smith v. Marks Isaacs Co., 
App., 147 So. 118. 

Pa.—Robertson v. Breyer Ice Cream 
Co., 140 A. 513, 292 Pa. 462. 

92. N.T.—Dougherty v. Weeks, ill 
2T.T.S. 218, 126 App.Div. 786. 

45 C.J. p 850 note 98. 

93. Okl.—Larrimore v. American 
Nat. Ins. Co., 89 P.2d 340, 184 Okl. 
614. 

94. N.T.—^Rinando v. Weeks, 168 N. 
T.S. 365, 172 App.Div. 319—Ander¬ 
son V. Pelham Hod Elevating Co., 
113 N.T.S. 989, 129 App.Div. 639. 

95. Mo.—^Franklin v. Butcher, 129 
S.W. 428, 144 Mo.App. 660. 

46 C.J. p 850 note 4. 

Liability for communication of dis¬ 
ease by animals see Animals § 56. 

98. U.S.—Smith v. Baker, C.CJ^.T., 
20 F. 709. 


97. Ky.—Mason v. Illinois Cent. R. 
Co., 77 S.W. 375, 25 Ky.L. 1214. 

98. Ark.—Swearengen v. Johns, 194 
S.W.2d 445, 210 Ark. 119. 

Ky.— Corpus Juris quoted ia Louis¬ 
ville & N. R. Co. V. Crady, 71 S. 
W.2d 979, 980, 254 Ky. 561. 

Or.—OoiTU-s Juris cited in Sullivan 

V. Mountain States Power Co., 9 
P.2d 1038, 1047. 139 Or. 282. 

45 C.J. p 850 note 8. 

99. U.S.—Bushnell v. Telluride 
Power Co., C.C.A.Utah, 145 F.2d 
950. 

Ark.—Swearengen v. Johns, 194 S. 

W. 2d 445, 210 Ark. 119. 

Ky.^— Corpus Juris quoted in Louis¬ 
ville & N, R. Co. V. Crady, 71 S.W, 
2d 979, 980, 254 Ky. 561. 

La.—Rosebery v. L. O. Brayton & 
Co., App., 4 So.2d 777. 

Neb.—^Watenpaugh v. L. L. Coryell 
& Son, 283 N.W. 204, 135 Neb. 607, 
N.J.—Corpus Juris quoted in Con¬ 
rad V. Gerber, 147 A. 476, 478, 106 
N.J.Law 158. 


Pa.—Pregard v. Ocean Coal Co., 14 
Pa.Dist. & Co. 438, 78 Pittsb.Leg.J, 
517, 17 WestCo. 114. 

Tex.—East Texas Oil Refining: Co. v, 
Mabee Consol. Corporation, Civ, 
App., 103 S.W.2d 795, appeal dis¬ 
missed 127 S.W.2d 445, 133 Tex- 
300. 

45 C.J. p 850 note 11. 

Statutory liability for fires not pred¬ 
icated on negligence see Fires § 

11 . 

1. Ky.—Corpus Juris quoted lu 
Louisville Sc N. R. Co. v. Crady, 
71 SW.2d 979, 980, 254 Ky. 561. 

N.J.—Corpus Juris quoted in Con^ 
rad V. Gerber, 147 A. 476, 478, 106 
N.J.Law 168. 

N.T.—Corpus Juris cited in Auto¬ 
mobile Ins. Co. of Hartford, Conn., 
V. Skogen, 13 N.Y.S.2d 67, 58, 171 
Misc. 655. 

45 C.J. p 851 note 12. 

Bonfire on one’s own premises is 

not nuisance per se.—Peck v. Adoma^ 

tis, 239 N.W. 278, 256 Mich. 207, 
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negligence in kindling the fire,2 or in guarding 
against its spread and recovery will not be denied 
merely because the damage was great."* 

A person in the lawful use of fire has the duty 
to use ordinary or reasonable care to prevent injury 
to others from the fire,^ and the failure to use such 
care, whether in the doing of an act or in the fail¬ 
ure to do some act or to take some necessary 
precaution may constitute actionable negligence.® 
More particularly, ordinary or reasonable care must 
be used in setting the fire'^ and in keeping it or pre¬ 
venting its spread,8 which care must be commensu¬ 
rate with the danger reasonably to be anticipated,^ 
and is dependent on the circumstances of the par¬ 
ticular case.^O The fire should be kindled at a 
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proper time, under ordinarily favorable circum¬ 
stances, and in a reasonably prudent manner.^ A 
person is not at liberty to kindle fires, when because 
of the time, manner, or circumstances it appears 
probable that damage to others will result,^2 such 
as setting it in a dry timers or when the wind is 
strong,or without guarding it sufficiently to pre¬ 
vent its spreading.!® Likewise, a person should not 
set a fire near the property of another in material 
through which it is likely to spread to such prop¬ 
erty from inflammable matter.!® 

It is immaterial, as respects liability, whether de¬ 
fendant's negligence consisted in the time or man¬ 
ner of kindling the fire, the means used to prevent 
its spread, or the failure to provide means for its 


2. Ark.—Swearengen v. Johns, 194 
S.W.2d 445, 210 Ark, 119. 

Ky.—Corpus Juris quoted in Louis¬ 
ville & N. R. Co. v. Crady, 71 S. 
W.2d 979. 9S0, 254 Ky. 561. 

La.—Corpus Juris cited in Rosebery 
V. L. O. Brayton & Co., App., 4 So. 
2d 777, 779. 

Mass.—Herrick v. City of Springfield, 
192 N.B. 626, 288 Mass. 212. 

N.J.—Corpus Juris quoted in Con¬ 
rad V. Gerber, 147 A- 476, 478, 1©6 
N.J.Law 158. 

45 C.J. p 851 note 13. 

3. U.S.—Southern Counties Ice Co. 

V. RKO Radio Pictures, D.C.Cal., 
39 F.Supp. 157. 

Ark.—Swearengen v. Johns, 194 S.W. 

2d 445, 210 Ark. 119. 

Ga.—Barrett v. Southern Ry. Co., 151 
S.B. 690, 41 Ga.App. 70. 

Ky.—Corpus Juris quoted In Louis¬ 
ville &. N. R. Co. v. Crady, 71 S. 

W. 2d 979, 980, 254 Ky. 561. 

La.—Corpus Juris cited in Rosebery 
V. L. O. Brayton & Co., App., 4 So. 
2d 777, 779, 

Mass.—Herrick v. City of Spring- 
field, 192 N.E. 626, 288 Mass. 212, 
N.J-—Corpus Juris quoted in Con¬ 
rad V. Gerber, 147 A. 476, 478, 106 
N.J.Law 158. 

45 C.J. p 851 note 14. 

Fire as proximate cause of injury see 
infra § 113. 

4. Or.—Silver Falls Timber Co. v. 
Eastern & Western Lumber Co., 40 
P.2d 703, 149 Or. 126. 

5. U.S.—Bushnell v. Telluride Pow¬ 
er Co., C.C.A.Utah, 145 F.2d 950. 

6. Neb.—^Watenpaugh v. L- L. Cory¬ 
ell & Son, 283 N.W, 204, 135 Neb. 
607. 

7. Ky.—Corpus Juris quoted in 
Louisville & N. R. Co. v. Crady, 71 
S.W.2d 979, 980, 254 Ky. 561. 

La.—Corpus Juris dted in Rosebery 
V. L. O. Brayton & Co., App., 4 So. 
2d 777, 779. 

Mo.—Lee v. Allen, App., 120 S.W.2d 
172. 

N.J.— Corpus Juris quoted in Conrad 


( V. Gerber, 147 A. 476, 478, 106 N.J. 
Law 158. 

N.Y.—Corpus Juris cited in Automo¬ 
bile Ins. Co. of Hartford, Conn., v. 
Skogen, 13 N.T.S.2d 57, 68, 171 
Misc. 555. 

45 C.J. p 851 note 15. 

Legal basis for action for start¬ 
ing or spreading fire does not imply 
demand for proof of more than mere 
disregard of due care.—Osborne v. 
Winter, 24 P.2d 892, 133 Cal.App. 664. 
Du© car© requires circumspecluou 
Cal.—Osborne v. Winter, 24 P.2d 892, 
133 Cal.App. 664. 

8, Cal.—^Kennedy v. Minarets & W. 
Ry. Co., 266 P. 353, 90 Cal.App. 
563. 

Ga.—Pollard v. Walton, 190 S.E. 396. 
55 Ga.App. 353—Barrett v. South¬ 
ern Ry. Co., 151 S.E. 690, 41 Ga. 
App. 70. 

Ky.—Corpus Juris quoted in Louis¬ 
ville & N. R. Co. V. Crady, 71 S.W. 
2d 979, 980, 254 Ky. 561. 

La.—Corpus Juris cited in Rosebery 
V. L. O. Braylon & Co., App., 4 So. 
2d 777, 779. 

Me.—Hill V. Lehtinen, 159 A. 730, 131 
Me. 129. 

Mass.—Hanifin v. C- & R. Const. Co., 
48 N.E.2d 913, 313 Mass. 651. 

N.J.—Corpus Juris quoted in Conrad 
V. Gerber, 147 A, 476, 478, 106 N.J. 
Law 158. 

N.T.—corpus Juris cited in Automo¬ 
bile Ins. Co, of Hartford, Conn., v. 
Skogen, 13 N.T.S.2d 67, 68, 171 
Misc. 555. 

45 C-J. p S51 note 16. 

9. Cal.—Csborne v. Winter, 24 P.2d 
892, 133 Cal.App. 664. 

Ky.—Corpus Juris quoted In Louis¬ 
ville & N. R. Co. V. Crady, 71 S.W. 
2d 979, 980, 254 Ky. 561. 

La.—Corpus Juris cited in Rosebery 
v. L. C. Brayton & Co., App., 4 So. 
2d 777, 779. 

N.J.—Corpus^ Juris quoted in Conrad 
V. Gerber, 147 A. 47.6, 478. 106 N. 
J.Law 158. 

45 G.J. p 851 note IT. 
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10. Cal.—Kennedy v. Minarets & W. 
Ry. Co., 266 P. 353, 90 Cal.App 
563. 

Ky.—Corpus Juris quoted in Louis¬ 
ville & N. R. Co. V. Crady, 7l S. 
W.2d 979, 980, 254 Ky. 561. 

La.—Corpus Juris cited in Rosebery 
V. L. O. Brayton & Co., App., 4 So. 
2d 777, 779. 

N.J.—Corpus Juris quoted in Conrad 
V. Gerber, 147 A. 476, 478, 106 N. 
J.Law 158. 

N.Y.—Corpus Juris cited in Automo¬ 
bile Ins. Co. of Hartford, Conn., v. 
Skogen, 13 N.Y.S.2d 67, 68, 171 
Misc. 555. 

45 C.J. p 851 note 18. 

Wind 

Employees of corporation, to 
which job of reconditioning cottage 
was subcontracted, owed duty to use 
highest degree of care under exist¬ 
ing circumstances to remove every 
possible fire hazard before applying 
inflammable varnish remover on cot¬ 
tage floors, particularly where wind 
was blowing through door toward 
automatic gas water heater with 
burning pilot light.—Letts v. Krause 
& Managan, La.App., 26 So.2d 838, 
followed in 26 So.2d 845 and Shell 
Oil Co. Inc. V. Krause & Managan 
Inc., 26 So.2d 845. 

11. Me.—Hill V. Lehtinen, 159 A 
730, 131 Me. 129. 

45 C.J. p 851 note 19. 

12. Tex.—Texas & P. Ry. Co. v. 
Brandon, Civ.App., 183 S.W.2d 212. 

45 C.J. p 851 note 20. 

13. Ind.—Brummit v. Furness, 27 N. 
E. 656, 1 Ind.App. 401, 50 Am.S.R. 
215. 

45 C.J. p 852 note 21. 

14. Mo.—Lee v. Allen, App., 120 S. 
W-2d 172. 

45 C.J. P 852 note 22. 

15. Kan.—Harris v. Savage, 79 P. 
113, 70 Kan. 561. 

45 C.J. p 852 note 23. 

16^ Kan.—^Harris v. Savage, supra. 
45 C.J. P 652 note 24. 
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extinguishment;!’^ and, where a fire is negligently 
jfept, it is immaterial in what manner it spreads to 
the premises of another,!^ So, where a person has 
been negligent in setting a fire, he is not relieved 
from liability by the fact that he exercised ordinary 
diligeuce to prevent its spread.!^ Also, if the fire 
would, after escaping, have certainly in any event 
destroyed plaintiffs property, an effort by defend¬ 
ant to protect the property is immaterial; and it 
then becomes simply a question whether defendant 
was careful or negligent in setting out the fire and 
attempting to control it.20 

A person who kindles a fire on his own land is 
not, however, bound to anticipate and guard against 
a whirlwind or any extraordinary high winds that 
may ensue, if before setting it he took such precau¬ 
tions as a man of ordinary caution would exercise 
to confine it to his own premises and exercised the 
same care and watchfulness to prevent its escape 
while burning.2i On the other hand, where a fire 
is negligently set, defendant will not be released 
from liability from the consequences of its spread¬ 
ing and setting fire to the premises of another, al¬ 
though wind renders the damage greater than or- 

dinary.22 

Safeguarding children. A person kindling a fire 
at a place where children are likely to be ordinarily 
must exercise care to protect them from injury.23 
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It has been held, however, that fire is not a “dan¬ 
gerous instrumentality or agency’* requiring the 
party responsible for it to guard it against the 
known tendencies of children drawn to it,24 and 
that no duty exists to refrain from leaving a bon¬ 
fire unattended at a place on premises where chil¬ 
dren are wont to go.^s 

A wrongdoer using or occupying property with¬ 
out the consent of the owner is held to a higher 
standard of care with respect to danger from fire 
than is ordinarily the case,^^ and, where he negli¬ 
gently sets fire to the property, he is liable to the 
owner for damage to the property.27 

b. Statutory Provisions 

Negligence may be predicated on a vioratlon of stat¬ 
utory regulations regarding the setting or control of fires. 

Negligence may be predicated on a violation of 
statutory regulations regarding the setting or con¬ 
trol of fires and apart from the question of neg¬ 
ligence, statutes imposing such regulations may cre¬ 
ate a civil liability for injuries occasioned by their 
violation, as discussed in Fires § 11. So, it ma.y 
constitute negligence to violate regulations con¬ 
cerning the taking of particular precautions,^3 or 
the use of particular appliances,to safeguard 
against the setting or spread of fires, or prohibiting 


Vtn Fla.—^Wels-Patterson Lumber 
Co. V. King-, 177 So. 313, 131 Fla. 
342. 

■45 C.J. p 852 note 26. 

IS. Conn.—Aver v. Starkey, 30 
Conn. 304. 

Mass.—Higgins v. Dewey, 107 Mass. 
494, 9 Am.R. 63. 

19. Ind.—^Wilson v. Killingworth, 
169 N.E. 864, 91 Ind.App. 16. 

45 C.J. p 852 note 25, 

lOembersMp lu fire association 
Even though fire association as¬ 
sumed control of fire fighting ef¬ 
forts on land of lumber company 
after forest fire started, such compa¬ 
ny's membership in association 
would not free it from responsibility 
for damage done by fire if it negli¬ 
gently permitted fire to start.—Silver 
Palls Timber' Co. v. Eastern & West- 
-ern Lumber Co., 40 P.2d 703, 149 Or. 
126. 

20. Kan.—Sweeney v. Merrill, 16 P. 
454, 38 Kan. 216, 6 Am.S.R. 734. 

721. Ala.—Robinson v. Cowan, 47 So. 

1018, 158 Ala. 603, 605. 

45 C.J. p 852 note 29. 

.-'22, Mich.—^Lillibridge v. McCann, 75 


N.W. 288. 117 Mich. 84, 72 Am.S.R. 
553, 41 L.R.A. 381. 

Fire as proximate cause generally 
see infra § 113. 

23. Mont.—Corpus Juris cLUOted In 
Gilligan v. City of Butte, 166 P.2d 
797, SOS, 118 Mont. 350. 

45 C.J. p 855 note 79. 

24. W.Va.—-Tiller v. Baisden, 35 S. 

I E.2d 728, 128 W.Va. 126. 

£5. Mich.—^Peck v. Adomatis, 239 N. 
W. 278, 256 Mich. 207. 

26. U.S.—Southern Counties Ice Co. 
V, Pk.KO Radio Pictures, D.C.CaL, 

, 39 F.Supp. 157. 

27. U.S.—Southern Counties Ice Co. 
V. RKO Radio Pictures, supra. 

N.T.—H. R. Moch Co. v. Rensselaer 
Water Co., 159 N.E. 896, 247 N.Y. 
160, 62 A.L.R. 1199. 

28.. U.S.—Bushnell v. Telluride 

Power Co., C.C.A.Utah, 145 F.2d 
950. 

45 C.J. p 717 note 18. 

Meaning of negligence 

Since Forest Protection Act does 
not define negligence, conclusion is 
warranted that legislature expected 
courts to apply common-law meaning 
to term.—Silver Falls Timber Co. v. 
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Eastern & Western Lumber Co., 40 
P.2d 703, 149 Or. 126. 

“Stiffear” defined 

Under statute respecting persons 
who “suffer" any fire to extend be¬ 
yond their lands, “suffer” means to 
allow, admit, or permit, implies ap¬ 
proval of, or acquiescence in, act, 
and denotes knowledge and intention. 

[ —Osborne v. Winter, 24 P.2d 892, i33 
I Cal.App. 664. 

29. Cal.—Osborne v. Winter, supra. 
45 C.J. p 855 note 81. 

ISTotice to adjoining owners 
Del.—Layton v. Hudson, 33 A. 134, 
25 Del. 573. 

45 C.J. p 717 note 19. 

Cutting 

Failure to cut snags, stubs, and 
dead trees more than twenty-five 
feet high, as required by statute, 
was negligence per se, in action for 
damages due to spreading of fire.— 
Conrad v. Cascade Timber Co., 7 P. 
2d 19, 166 Wash. 369. 

30. Wis.—Legro v. Carley, 150 N.W. 
985, 159 Wis. 534. 

45 C.J. p 855 note 82. 

Spark arresters 

Wis.—Legro v. Carley, supra. 

45 C.J. p 722 note 99, p 855 note 82 
[a]. 
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the setting of fires at particular times’^ or in par¬ 
ticular places.^^ A statute which limits liability to 
cases in which fire is due to negligence has been 
held to be merely affirmative of the common Iaw.33 

Under a statute providing that one having notice 
of fire on his premises must use all reasonable care 
to prevent its spread to the property of others, his 
duty is the same where the fire is due to the act of 
others as it would be if set by himself. 34 A stat¬ 
ute with respect to spark arresters has been con¬ 
strued to apply to railroads only and not to persons 
operating steam shovels.35 Where the statute for¬ 
bids setting fire to stubble, defendant will be liable 
if he sets fire to anything likely to set such stubble 
on fire.36 

c. Accidental Fires: Fires Occasioned by Oth¬ 
ers 

A person may be responsible for Injuries resulting 
from an accidental fire or a fire occasioned by others 
where, and only where, he has failed to exercise ordinary 
or reasonable care under the circumstances, as in ob¬ 
structing or preventing the extinguishment of the fire, 
or in negligently falling to prevent the fire from spread¬ 
ing to adjoining property. 

Notwithstanding a fire may be accidental in the 
sense that it is not intentionally kindled by him, a 
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person may be liable for injuries occasioned bv it 
where it is due to his negligence,^^ or he has failed 
to use ordinary care and skill to extinguish it,38 qj. 
to provide adequate means for so doing ;3 9 other¬ 
wise, a person on whose premises an accidental fire 
starts is not liable for damages occasioned to his 
neighbon^o The care required is that of ordinary 
or reasonable care under the circumstances,4i de¬ 
pendent on the character of the premises and the 
use to which they are being put,42 and it is not nec¬ 
essary to guard against dangers which are not rea¬ 
sonably to be anticipated.^3 ^ failure to provide 
appliances for the extinguishment of fire, however, 
will not impose liability where the evidence shows 
that if they had been at hand they would have been 

useless.'^4 

Obstructing or preventing extinguishment of fire, 
A person, who by his negligence obstructs or in¬ 
terferes with a lawful attempt to extinguish a dan¬ 
gerous fire, is liable for the damages which other¬ 
wise might have been prevented.^^ 

Dangerous operations or instruments, A person 
engaged in the use of a dangerous instrumentality 
must exercise ordinary care against causing a fire.^® 
So, a person who allows an inflammable substance 


31- Ill.—Burton v. McClellan, 3 Ill. 
434. 

S.D.—Kelley v. Anderson, 87 N.W. 
679, 15 S.D. 107- 

32. S.D.—^Kelley v. Anderson, supra. 

33. Me.—^Hewey v. Nourse, 64 Me. 
256. 

34. Wash.—^Walter v. Mason Coun¬ 
ty Lo&ginff Co., 246 P. 749, 139 
Wash. 265. 

35. Ky.—Bryant v. Ellis, 300 S.W^ 
610, 222 Ky. 272. 

36. S.D.—Kelley v. Anderson, 87 N. 
W. 579. 15 S.D. 107. 

37. Tex.—Texas & P. Ry. Co. v. 
Brandon, Civ.App., 183 S.W.2d 212, 
error refused. 

45 C.J. P 852 note 31. 

Piare set by trespasser 

Junk dealers, littering their land 
occupied by idle sawmill plant, with 
piles of combustible material, were 
bound to anticipate trespasses there¬ 
on by transients and possibility of 
such intruders casting about lighted 
tobacco, and, hence, were liable in 
damages for destruction of neigh¬ 
bors' houses by fire set in such man- , 
ner by a transient on premises.— 
Ameil v. Schnitzer, 144 P.2d 707, 173 
Or. 179. 

38. W.Va.—Grander y, Stafford, 127 
S.E. 330. 98 W.Va. 499, 42 A.L.R. 
780. 

39- W.Va,—Grander v, Stafford, su¬ 
pra, 

46 C.J. p 852 note 33, 


40. W.Va.—Grander v. Stafford, su¬ 
pra. 

45 C.J. p 852 note 34. 

41. Idaho.—Corpus Juris cited in 
Spence v. Price, 279 P. 1092, 1094, 
48 Idaho 121, followed in Good¬ 
win V. Price, 279 P. 1094, 48 Idaho 
129. 

45 C.J. p 852 note 35. 

42. Tex.—Texas & P. By. Co. v. 
Brandon, Civ.App., 183 S.W.2d 212, 
error refused. 

45 C.J. p 853 note 36. 

43. Tex.—Texas Co. v, Clarke, Civ. 
App., 182 S.W. 351. 

45 C.J. p 853 note 37. 

44. K.D.—Balding v. Andrews, 96 
N.W. 305, 12 N.D. 267. 

45. U.S.—spelter v. Delaware & H. 
R. Corporation, D.C.Pa., 19 P.Supp. 
852, affirmed, C.C.A., Delaware & 
H, R. Corporation v. Pelter, 08 P. 
2d 868. 

N.M.—Gilbert v. New Mexico Const. 

Co., 44 P.2d 489, 39 N.M. 216. 

26 C.J. P 584 note 68. 

Subordinate right 

Where emergency of fire exists, 
right to use ohe's property as he 
sees fit is subordinate to exigencies 
of public safety and private neces¬ 
sity, and society Imposes duty not 
to use property in such a way as will 
interfere with activities necessary to 
abate the emergency,—Pelter v. Del¬ 
aware & H. R. Corporation, D.C.Pa., 
.19 P.Supp. 852, affirmed, C.C.A., Del¬ 
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aware & H. R. Corporation v. Pelter, 
98 F.2d 868. 

tTso of city water service 

(1) While fire extinguishment 
service is being rendered by city to 
householder, as to third persons 
there is right in householder to wa¬ 
ter service of city, carrying with it 
right to be protected against inva¬ 
sion by third persons, who are liable 
for breach of duty.^-Concordia Fire 
Ins. Co. V. Simtnons Co., 168 N.W. 
199, 167 Wis. 641. 

(2) Thus, where water main was 
broken by foundation piles driven by 
adjoining landowner, so that a fire 
was not extinguished from lack of 
water, defendant was liable to owner 
of property destroyed.—Concordia 
Fire Ins. Co. v. Simmons Co., supra. 

(3) Paving contractor negligently 
breaking water main about eight 
hours before fire was held liable for 
fire loss occasioned by low-water 
pressure, notwithstanding city’s non¬ 
liability and fact that city took about 
eight hours to make repairs, which, 
with ordinary diligence, could have 
been completed in two hours.—Gil¬ 
bert V. New Mexico Const. Co., 44 P. 
2d 489, 39 N.M, 216. 

46. Tex.—East Texas Gil Keflnlng 
Co. v. Mabee Consol. Corporation, 
Civ,App., 103 S-W.2d 795, appeal 
dismissed 127 S.W.2d 445. 133 Tex. 
300. 

45 C.J. p 863 note 39. 
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which is lighter than water to escape into a river 
without foreseeing the danger of its being ignited 
fails to exercise ordinary and reasonable care.^*^ 

Prevention of communication. A person who dis¬ 
covers a fire on his premises must, although it was 
not started by him, irse ordinary care to prevent it 
from spreading to adjoining property,^^ but he is 
not bound to exercise more than ordinary care,^^ 
and, in the absence of negligence, is not liable for 
failure to prevent its spread.^O The owner of an 
automobile is not liable for fire communicated from 
his burning car to other property in the absence 
of negligence on his part.^^ There is no obligation 
on the owner of a building wherein a fire accidental¬ 
ly originated to exercise reasonable care to prevent 
the escape of the fire to adjoining premises until 
the owner is aware of the existence of the fire,^^ 
and, in the absence of notice of the fire, the owner 
may not be considered negligent in failing to pre¬ 
vent the spread of the fire to the adjoining prem- 
ises.^3 

d. Use for Mechanical, Industrial, or Heating 
Purposes 

(1) In general 

(2) Escape of sparks 

(1) In General 

A person making lawful use of fire for industrial or 
heating purposes may be liable for ensuing injury to 
others oniy where such injury is due to his negligence or 
•misconduct, in failing to exercise ordinary or reasonable 
care commensurate with the danger Involved, 
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A person making lawful use of fire to generate 
steam or for other industrial purposes may be liable 
for ensuing injury to others where such injury is 
due to his negligence or misconduct,but not oth- 
erwise.55 He is required to' exercise ordinary or 
reasonable care to avoid such injury,which care 
must be commensurate with the danger involved, 
and is dependent on the circumstances of the par¬ 
ticular case.58 Thus, by reason of the location of 
a manufacturing plant, a high degree of care and 
skill may be required, both in the construction and 
in the use of a furnace and chimney,^^ 

The lawful user of fire for such purposes is not, 
however, an insurer against injury nor is he re¬ 
quired to take all possible precautions against dan¬ 
ger his duty is that of exercising ordinary care 
to provide appliances in a reasonably safe condi- 
tion®2 and to exercise ordinary care to maintain 
them in such condition and one who conducts 
his business in the customary, ordinary, and usual 
manner in which the business is conducted in the 
same locality or place is not guilty of negligence.®'^ 

Use for heating purposes. A person using fire 
for heating purposes may be liable for his negli¬ 
gence in connection therewith occasioning injury to 
others,®^ for example, in failing to prevent the 
emission of sparks, as discussed infra subdivision 
d (2) of this section, or in using an unsafe flue.®® 

(2) Escape of Sparks 

A person making use of fire for Industrial or heating 
purposes must exercise ordinary care to prevent injury 
to the property of others through the communication of 


TTse of oil pipe line 

Tex.—^East Texas Oil Keflning- Co. v. 
Mabee Consol. Corporation, supra. 

47. U.S.—Brown v. Standard Oil Co., 
K.Y., 247 F. 303, 159 C.C.A. 397. 

48. Mo.—Excelsior Products Mfg- 
Co. V. Kansas City Southern R. Co., 
172 S.W. 359, 263 Mo. 142, Ann.Cas. 
1917B 1047. 

45 C.jr. p 853 note 41. 

49. Conn.—Sauczcuk v. Frankoski, 
124 A. 719, 100 Conn. 700. 

45 C.J. P 853 note 42. 

60. Fla.—Wels-Patterson Lumber 
Co. V. King-, 177 So. 313, 131 Fla. 
342. 

51. Utah.—Keijdall v. Fordham, 9 P. 

2d 183, 79 Utah 256. 

45 C.J. p 853 note 43. 

Dwelling 

Owner of car is not negligent in 
not removing the burning car from 
proximity to a dwelling house, when 
the nearness of the fire to the gaso¬ 
line tank makes such removal ex¬ 
tremely dangerous,—Mitchell v, i 
Reitchick, 121 A. 91, 123 Me. 30, 32. | 


Wheat field 

Parking car in which fire started 
on or near dry June grass adjoining 
wheat field was held not negligence. 
—Kendall v. Fordham. 9 P.2d 183, 79 
Utah 256. 

52. Mass.—^Little v. “Lynn & Marble¬ 
head Real Estate Co., 16 Isr.E.2d 
688, 301 Mass. 156. 

53. Mass.—Little v. Lynn & Marble¬ 
head Beal Estate Co., supra. 

54. Ky.—Bryant v. Ellis, 300 S.W. 
610, 222 Ky. 272. 

45 C.J. p 853 note 46. 

55. Ohio.—O’Day v. Shouvlin, 136 N". 
E. 289, 104 Ohio St. 619, 528, 25 A. 
L.R. SO. 

45 C.J. p 853 note 45. 

56. Ky.—Bryant v. Ellis, 300 S.W. 
6.10, 222 Ky. 272. 

45 C.J. p 853 note 47. 

57. Ky.—Bryant v, Ellis, supra. 

45 C.J. P 854 note 48. 

58. Md.—American Pav., etc., Co. v. 
Davis, 96 A. 623, 127 Md. 477. 

45 C.J. P 854 note 49. i 
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59. Ind.—Gagg v. Vetter, 41 Ind. 
228. 13 Am.R. 322. 

60. Me.—^American Ice Co, v. South 
■ Gardiner Lumber Co., 79 A, 6, 107 

Me. 494, 32 L.R.A.,N.S., 1003. 

61. Wis.—Read v. Morse, 34 Wls. 
315. 

63, Mont.—O’Neil v. Christian, 199 
P. 706. 60 Mont. 460. 

63. Mont.—O'Neil v. Christian, su¬ 
pra. 

64. La.—Higdon v. W. R. Pickering 
Lumber Co., 87 So. 252, 148 La. 
604. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 244 P. 313, 117 Or. 411, 

65. Ky.—Corpus J’uris q.uoted in 
Louisville & N. R. Co. v. Crady, 
71 S.W.2d 979, 980, 254 Ky. 661. 

45 C.J. p 855 note 76. 

63. Ky. —Corpus Juris q.uoted In 
Louisville & N. R. Co. v. Crady, 71 
S.W.2d 979, 980, 254 Ky. 561. 

N.C.—FowJe V. Atlantic Coast Line 
R. Co., 61 S.E. 262, 147 N.C, 491. 
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fire by th« escape of sparks; and such care may demand 
the taking of precautions to prevent the escape of sparks. 

A person making use of fire for the generation 
of steam or for other industrial purposes,or 
for heating purposes,^^ must exercise ordinary care 
to prevent injury to the property of others through 
the communication of fire by the escape of sparks. 
This rule has been applied to sparks escaping from 
the smokestacks or chimneys of stationary boil¬ 
ers,^ refuse burners,*^® traction engines,trac¬ 
tors ,'^2 threshing machine engines,^3 logging en¬ 
gines,'^'* steam shovels,^^ and hoisting engines.'^® 
Such care owing to the proximity of buildings or 
other circumstances of danger may demand the tak¬ 
ing of precautions to prevent the escape of sparks/”^ 
such as the employments^ and maintenance and in¬ 
spections 9 of spark arresters. 

The owner is bound to use such appliances as will 
most efficiently arrest the escape of sparks,so wheth¬ 
er or not such apparatus has been previously used 
on that kind of a chimney,si particularly where he 
has notice of the danger from such sparks.S^ How¬ 
ever, it is not necessary to provide the best and most 
approved appliance in all cases if that supplied is 
one which has been approved and which is in gen¬ 
eral use,S3 or to provide such safe machinery that by 
the exercise of ordinary care absolute security will 
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be afiforded.S4 Also, the failure to use a spark ar¬ 
rester on a steam threshing engine is not necessarily 
negligence where it would have been impracticable, 
if not impossible, to use it on the occasion in ques- 
tion.SS Merely providing proper appliances to ar¬ 
rest sparks will not relieve from liability if the en¬ 
gine is negligently operated.SS 

§ 73. Private Vehicles 

A person permitting another to ride in his private 
vehicle owes the duty merely to refrain from doing any 
negligent act by which the danger is increased or a new 
danger created; but as to a trespasser the duty of the 
driver is merely to refrain from acts of willful or wanton 
injury. 

A person permitting another to ride in his private 
vehicle owes the duty merely to refrain from doing 
any negligent act by which the danger is increased 
or a new danger created.87 However, he is under 
an obligation not to increase the danger or to cre¬ 
ate any new danger,88 and, hence, may be liable for 
injury to the guest resulting from driving at a reck¬ 
less speed.89 With respect to a vehicle, one who in¬ 
vites another to ride therein is not bound to furnish 
a sound vehicle^^^ or a safe horse,although he 
might be liable for recklessly inducing another to 
enter on danger if he had knowledge that the vehi¬ 
cle was unfit for transportation^^ or the horse un¬ 
safe to drive.98 ^ person using a dangerous vehicle 


67. Ga.—Yeager v. Cooley, 165 S.E. 
156, 45 Ga.App. 452. 

45 C.J. p S54 note 56. 

68 . Ky.—Corpus Juris quoted in 
Louisville & IvT. R. Co. v. Crady, 71 
S.W.2d 979. 9S0. 254 Ky. 561. 

45 C-J. p 855 note 77. 

69- Ark.—Marianna Ice, etc., Co. v. 

Gill, 220 S.W. 463, 143 Ark. 400. 

45 C.J. p 854 note 57. 

70. Ark.—Chicago Mill, etc., Co. v. 
Ross. 139 S.W. 932, 99 Ark. 597. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 244 P. 313, 117 Or. 411. 

71. Wis.—Cook V. Doud, 133 N.W. 
40, 147 Wis. 271. 

45 C.J. p 854 note 59. 

72. Neb.—Pulliam v. Miller, 187 N. 
W. 925, 108 Neb. 442. 

73. Neb.—^Anderson v. East Stock¬ 
ing Threshing Mach. Co., 201 N.W. 
642, 112 Neb. 823. 

45 C.J. p 854 note 61. 

74. U.S.—U. S. V. Feather River 
Lumber Co., D.C.Cal,, 23 F.2d 936, 
affirmed, C.C.A., Feather River 
Lumber Co. v. U. S., 30 F.2d 642. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

75. Ky.—Bryant v. Ellis, 300 S.W. 
610, 222 Ky. 272. 


Md.—American Pav., etc., Co. v. Da¬ 
vis, 96 A. 623, 127 Md. 477. 

76. La.—Prescott v. Central Con¬ 
tracting Co., Ill So. 269, 162 La. 
885. 

77. Or.—Silver Falls Timber Co. v. 
Eastern & Western Lumber Co., 
40 P.2d 703. 149 Or. 126. 

45 C.J. p 854 note 66. 

78. U.S.—U. S. V. Feather River 
Lumber Co., D.C.Cal., 23 F.2d 936, 
affirmed, C.C.A,, Feather River 
Lumber Co. v. U. S., 30 F.2d 642. 

Ga.—Yeager v. 'Cooley, 165 S.E. 156, 
45 Ga.App. 452. 

Mich.—Peterson v, Cleary, 241 N.W. 

860, 257 Mich. 640. 

45 C.J. p 854 note 67. 

79. Neb.—Friederich v. Klise, 145 N. 
W. 353, 95 Neb. 244. 

80. Mich.—^Webster v. Symes, 66 N. 
W. 5S0, 109 Mich. 1—Hoyt v. Jeff¬ 
ers, 30 Mich. 181. 

81. Mich.—^Webster v. Symes, 66 N. 
W, 580, 109 Mich, 1—^Hoyt v. Jeff¬ 
ers, 30 Mich. 181. 

82. La.—Prescott v. Central Con¬ 
tracting Co., Ill So. 269, 162 La. 
885. 

45 C.J. p 855 note 71. 

83. Colo.—^Holman v. Boston Land, 
etc., Co., 36 P. 797, 20 Colo. 7. 

Wis.—Cook V. Doud, 133 N.W. 40, 147 
Wis. 271. 


84. Colo.—Holman v. Boston Land, 
etc.,. Co., 36 P. 797, 20 Colo. 7. 

85. Neb.—Anderson v. East Stock¬ 
ing Threshing Mach, Co., 201 N.W. 
642, 112 Neb. 823. 

86. N.Y.—^Hinds v. Barton, 25 N.Y. 
544. 

Wis.—Martin v. Bishop, 18 N.W. 337t 
59 Wis. 417. 

87. Conn.—Pigeon v. Lane, 67 A.. 
886, 80 Conn. 237, 11 Ann.Cas. 371., 

45 C.J. p 855 note 94. 

Guest or passenger 
Where compensation claimed to 
have been paid operator of vehicle 
for carrying a person therein con¬ 
sists only of some business advan¬ 
tage or benefit to operator, such ad¬ 
vantage of benefit, in order to take 
such person out of guest class and 
render him a passenger, must be of 
practical and tangible nature, and 
identified definitely with operator’s 
business purposes.—Whittemore v. 
Lockheed Aircraft Corporation, 151 
P.2d 670, 65 Cal.App.2d 737. 

83. N.Y.—Patnode v. Foote, 138 N. 
T.S. 221. 152 App.Div, 494. 

88. N.Y.—Patnode v. Foote, supra. 
45 C.J. p 856 note 96. 

SO. N.Y.—^Patnode v. Foote, supra. 

91. N.Y.—Patnode v. Foote, supra. 

92. N.Y.—Patnode v. Foote, supra. 

93. N..T.—Patnode v. Foote, supra... 
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when he knows infants are in close proximity must 
use a degree of caution, skill, and diligence not re~ 
quired of him in the case of mature persons.^'^ 

As to a trespasser, the duty of the driver is mere¬ 
ly to refrain from acts of willful or wanton in- 
jury.95 While it has been held the duty of a driver 
in ejecting an intruding child to use reasonable care 

C. LAND OJ 

§ 74. In General 

a. General rules 

b. Acts or omissions of third persons 
a. General Rules 

While, as a general rule, a person may put his own 
real estate to any lawful use he chooses, and cannot be 
called in question for the manner in which he uses or 
manages it, provided he does not violate the rights of 
others, or any duty which he owes to others, ordinarily 
he must exercise reasonable care so to use his own prop¬ 
erty as not to injure others. 

As long as he does not violate the rights of oth- 


§ 74 

to avoid injury ‘to the child,according to other au¬ 
thorities his duty is limited to refraining from will¬ 
ful misconduct toward him>7 A defendant who has 
permitted a custom to grow up,, whereby an ordi¬ 
nance prohibiting persons from riding or jumping 
on a vehicle without the consent of the driver is vio¬ 
lated, cannot take shelter behind his own wrong. 

BUILDINGS 

ers,^^ or any duty which he owes to others,^ a per¬ 
son may put his own real estate to any lawful use 
he chooses^ and cannot be called in question for the 
manner in which he uses or manages it.^ The exist¬ 
ence and the extent of the duty of safeguarding 
persons from danger on private premises are con¬ 
trolled by the legal status of the person subject to 
such danger,whether a trespasser, licensee, or in¬ 
vitee, as discussed supra §§ 24, 35, 45, and the quan¬ 
tum of care required may be determined by the ex¬ 
isting facts and circumstances.^ In this connec¬ 
tion it has been broadly held that the owner is un- 


94. Mo.—Graves v. May Depart¬ 
ment Stores Co., App., 153 S.W.2d 
778. 

95. Mass.—West v. Poor, 81 N.E. 
960, 196 Mass. 183, 124 Am.S.R. 541, 
11 L.R.A..N.S., 936. 

45 C.J. p 856 note 2. 

96. R.I.—Bucci V. Waterman, 64 A. 
1059. 25 R.I. 125. 

97. Mass.—Gallagher v. O'Riorden, 
94 N.E. 264, 208 Mass. 275. 

45 C.J. p 856 note 4. 

98. N.C.—Fry v. Southern Public 
Utilities Co., Ill S.E. 354, 183 N.C. 
281. 

99. Iowa,—McKiddy v. Des Moines 
Electric Co., 206 N.W, 815, 202 Iowa 
225. 

N.y.—Sterger v. Van Sicklen, 30 N. 
E. 987, 132 N.Y. 499, 28 Am.S.R. 
594, 16 L.R.A. 640. 

Negligence as to particular property: 
Drains and sewers see Drains § 61. 
Fences see Fences §§ 21-23. 

Hotel premises see Innkeepers § 

22 . 

Mining property see Mines and 
Minerals §§ 270-279. 

Injury to: 

Adjoining land see Adjoining 
Landowners § 1 et seq. 

Persons on adjoining land see su¬ 
pra § 59. 

1. D.C.—Harrison v. Mortgage Inv. 
Co., 58 F.2d 881, 61 App.D.C. 155, 
followed in 68 F.2d 882, 61 App. 
D.C. 156. 

Mont.—Purcell v. Davis, 60 P.2d 255, 
100 Mont. 480. 

45 C.J. p 856 note 8. 

The true test of actionable negli¬ 
gence is whether owner of premises 


under particular circumstances owed 
any duty to person injured on his 
premises, and, if so, was such duty 
violated. 

U. S.—McClelland v. Baltimore & O. 
0. T. R. Co., C.C.A.Ind., 123 P.2d 
734. 

Cal.—Perbost v. San Marino Hall- 
School for Girls, 199 P.2d 701, 88 
Cal.App.2d 796. 

Ind.—Brush v. Public Service Co. of 
I Indiana, 21 N.E.2d 83, 106 Ind.App. 
554. 

Children. 

A landowner is not liable for the 
death of, or injury to, a child unless 
he owes to the child, or the person 
prosecuting the action, a duty which 
he has neglected to perform.—Ford 

V. Planters’ Chemical & Oil Co., 126 
So. 866, 220 Ala. 669—45 C.J. p 856 
note 8 [a]. 

Public a-t large 

Ordinarily, a person owes no duty 
to members of public at large except 
to avoid injury to them by forces set 
in motion by such person or those 
acting as his agent.—Ford v. Grand 
Union Co., 197 N.E. 266, 268 N.Y. 
243, reargument denied 198 N.E. 546, 
268 N.Y. 664. 

2. Ind.—Button v. Pennsylvania R. 
Co., 57 N.E.2d 444, 115 Ind.App. 
210 . 

Pa.—Beckershoff v. Bomba, 170 A. 

449, 112 Pa.Super. 294. 

Tex.—Hoover v. Horton, Civ.App., 
209 S.W.2d 646. 

45 C.J. p 856 note 9. 

3, U.S.—Lauchert v. American S. 
S. Co., D.C.N.Y., 65 P.Supp. 703. 

Mo.—Kelley v. National Lead Co., 
App., 210 S.W.2d 728. 
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N.Y.—^Hordern v. Salvation Army, 
109 N.Y.S. 131, 124 App.Div. 674. 
Pa.—Bowers v. Price, 56 Pa.Dist. & 
Co. 256, 12 Som.Leg.J. 372, 59 York 
Leg.Rec. 125. 

Tex.—McKain v. Haynes. Civ.App., 
203 S.W.2d 970—Fort Worth & D. 
C. Ry. Co. V. Hambright, Civ.App., 
130 S.W.2d 43 6, error dismissed, 
judgment correct. 

45 C.J. p 856 note 10. 

4- U.S.—Empire Dist. Electric Co. 
V, Harris, C.C.A.Mo., 82 F.2d 48. 

! 

5. Pa.—Dumanski v. City of Erie, 
34 A.2d 508, 348 Pa. 505. 

Common esperienco 

Owner’s duty to keep premises 
reasonably safe is to be determined 
in light of common experience be¬ 
fore accident.—Di Biase v. Ewart & 
Lake, 240 N.Y.S. 132, 228 App.Div. 
407, affirmed 175 N.E. 339, 255 N.Y. 
620. 

Peculiar situation of property 
Duties arise out of circumstances, 
and, hence, where owner has reason 
to apprehend danger, owing to pecu¬ 
liar situation of his property and its 
openness to accident, rule will vary. 
—Martinez v, Pinkasiewicz, 180 A. 
153, 118 Pa.Super. 200. 

Grolf course 

The liability of the owner of a golf 
course to workmen who are struck 
by golf balls while engaged in re¬ 
pairing a course depends on the sur¬ 
rounding conditions of the particular 
case.—Brooks v. Bass, La,App., 184 
So. 222. 

The location of a water tank above 
a busy thoroughfare in ’ a large met¬ 
ropolis required a greater degree of 
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der a greater duty to protect a child from danger 
than is required in the case of an adult® 

Where a duty exists, the owner or occupant of 
premises is required to exercise ordinary care to 
keep them in a safe condition'^ for the uses, purpos¬ 
es, activities, and operations known or contemplat¬ 
ed by him;® and the failure to exercise such care 
may constitute negligence.^ A person cannot by 
contract relieve himself of the duty resting on him 
to exercise due care as to the conditions and use of 
real estate owned by him.^® Ordinarily, however, 
the owner or occupant is under no obligation to ren¬ 
der the premises safe for a purpose for which he 
cannot reasonably anticipate that they will be 
used,or for persons whose presence he cannot 
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anticipate ;12 nor is he under any obligation to keep 
his premises in a safe condition for the benefit of 
strangers who come on the premises for their own 
pleasure and without his invitation,i® unless the 
person entering is a child of tender years, the facts 
bring the case within the ‘^attractive nuisance” doc¬ 
trine, and the jurisdiction is one in which such doc¬ 
trine obtains as discussed supra §§ 29(1)-29(15). 

While the general rule that a person must exer¬ 
cise reasonable care so to use his own property as 
not to injure others, as discussed supra § 4, is ap¬ 
plicable to real property,!^ no stricter liability ex¬ 
ists for the negligent use or management of real 
property than for a similar use of personal prop¬ 
erty;!® and, in the absence of statutory or con- 


care in its maintenance and use than 
would have been the case had it been 
located in a remote and lonely dis¬ 
trict.—Suko V. Northwestern Ice & 
Cold Storage Co., 113 P.2d 209, 166 
Or. 557. 

6. N.T.—Di Biase v. Ewart & Lake. 
240 N.Y.S. 132, 228 App.Div. 407. 
affirmed 175 N.E. 339, 255 N.Y. 
620. 

Age 

The degree of care required to con¬ 
stitute ordinary care where children 
may reasonably be expected to be 
present is to be measured in light of 
child's age with respect to all sur¬ 
rounding circumstances, and the 
greater the hazard the greater the 
care required.—Heitman v. Lake 
City, 30 N.W.3d 18, 225 Minn. 117. 

7- U.S.—^Weiner v. May Department 
Stores Co., D.C.Cal., 35 F.Supp. 
895. 

Ind.—^Rush v. Hunziker, 24 N.E-2'd 
931, 216 Ind. 529. 

N.Y.—^Wohlfron v. Brooklyn Edison 
Co., 265 N.Y.S. 18, 238 App.Div. 463, 
affirmed 189 N.E. 691, 263 N.Y. 547. 
Or.—Coomer v. Supple Inv. Co., 274 
P. 302, 128 Or. 224. 

Pa.—^Walker v. Broad & Walnut Cor¬ 
poration, 182 A. 643, 320 Pa. 504. 
Tenn.—P. & B. Storage Co., Inc. v. 
Lane, 11 Tenn.App. 237—City of 
Nashville v. Fox, 6 Tenn.App. 653. 
45 C.J. p 856 nofe 11. 

Faulty Or defective constmetLon 
Where an injury to a third person 
results from faulty or defective con¬ 
struction on premises in possession 
of owner or from their ruinous con¬ 
dition or because they contain 'a nui¬ 
sance, owner is liable, even though 
such nuisance becomes active only 
by some person's ordinary use of 
premises.—Morelock v. De Graw, 112 
S.W.2d 126, 234 Mo.App. 303. 

8. U.S.—^Weiner v. May Department 
Stores Co., D.C.Cal., 35 F.Supp. 895. 
Cal.—Moran v. Zenith Oil Co., App., 
206 P.2d '679—^^liller v. Pacific Con¬ 


structors, Inc,, 157 P.2d 57, 68 Cal. 
App.2d 529. 

N.Y.—Polemenakos v. Cohn, 256 N. 
Y.S. 5, 234 App.Div. 563, affirmed 
184 N.E. 77, 260 N.Y. 524. 

45 C.J. p 857 note 12. 

9. Okl.—M. & D. Motor Freight 
Lines v. Kelley. 202 P.2d 215. 

Dangerous defect 

Where defendant leaves condition 
on which other causes will likely 
operate, so as to produce dangerous 
defect, defendant is culpably negli¬ 
gent when they operate to produce 
such defect.—City of Tuscaloosa v. 
Fair. 167 So. 276, 232 Ala. 129. 

10. Mo.—^Dagley v. National Cloak & 
Suit Co., 22 S.W.2d 892, 224 Mo. 
App. 61. 

Tex.—Moore v. Kopplin, Civ.App., 
135 S.W. 1033. 

11. Mich.—Armstrong v, Medbury, 
34 N.W. 566, 67 Mich. 250, 11 Am. 
S.R. 585. 

45 C.J. p 857 note 13. 

12. Pa.—Dumanski v. City of Erie, 
34 A,2d 508, 348 Pa, 505. 

45 C.J. p 857 note 14. 

Test for determining liability to 
person injured while using premises 
in control of defendant is whether 
defendant engaged in commission of 
negligent act knew of, or had reason 
to expect, presence of person injured 
within range of his negligent activi¬ 
ties.—Hamakawa v. Crescent V7harf 
& Warehouse Co., 50 P.2d 803, 4 Cal. 
2d 499—Gay v. Cadwallader-Gibson 
Co., 93 P.2d 1051, 34 Cal.App.2d 566. 

13. Ill.—^Kingsley v. Farmers Lum¬ 
ber, etc., Co., 209 Ill.App. 38. 

45 C.J. p 857 note 16. 

Neighbors 

Maxim that a man must use his 
property so as not to incommode his 
neighbors extends only to neighbors 
who do not interfere with it or en¬ 
ter on it.—Foley v. H. F. Farnham 
Co., 188 A. 708, 135 Me. 29. 

14. U.S.—J. B. McCrary Engineer- 
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Ing Co. V. White Coal Power Co., 
C.C.A.N.C., 35 F.2d 142—In re Deep 
Rock Oil Corporation, D.C.Okl., 16 
F.Supp. 777. 

Cal.—Wharam v. Investment Under¬ 
writers, 136 P.2d 363, 58 Cal.App.2d 
346—Henderson v. Western Precip¬ 
itating Co.. 51 P.2d 126, 10 Cal.App. 
2d 18—Dennis v. City of Orange, 
293 P. 865, 110 Cal.App. 16. 

Ga.—City of Albany v. James, 147 S. 

E. 396, 39 Ga.App. 379. 

Ind.—Button v. Pennsylvania R. Co., 
57 N.B.2d 444, 115 Ind.App. 210. 
Ky.—Wright & Taylor v. Ochs, 208 
S.W.2d 52, 306 Ky. 396—A. H. 

Bowman & Co. v. Williams, 21 S, 
W.2d 790, 231 Ky. 433. 

Md.—Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co., 3 
A.2d 479, 1T5 Md. 592. 

Mo.—Brown v. City of Marshall, 71 
SW.2d 856, 228 Mo.App. 586. 

N.Y.—Ford v. Grand Union Co., 197 
N.E. 266, 268 N.Y. 243, reargument 
denied 198 N.E. 546, 268 N.Y. 664. 
Va.—G. L. Webster Co. v. Steelman, 
1 S.E.2d 305, 172 Va, 342. 

W.Va.—Rinehart v, Stanley Coal Co., 
163 S.E. 766, 112 W.Va. 82. 

45 C.J. p 857 note 18. 

Custom 

The law that one may not use his 
own property so as to cause damage 
to, or destruction of, his neighbor’s 
property governs, whatever may be 
the use of the land, and custom may 
not be Invoked to excuse or justify 
such damage or destruction.—Pacific 
Gas & Electric Co. v. Scott, 76 P.2d 
1054, 10 Cal.2d 581. 

Lawful purpose 

Negligence on part of one in use 
of his own property resulting in in¬ 
jury to another may make the owner 
liable therefor, notwithstanding gen¬ 
eral purpose for which property is 
used is lawful.—Rowell v. Cit 3 ^ of 
Wichita, 176 P.2d 590, 162 Kan. 294. 

15. N.Y.—McCaiferty v. Spuyten 
Duyvil, etc., R. Co., 61 N.Y. 178, 19 
Am.R. 267. 
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tract oblig-ations calling for a higher degree of 
care, no more than ordinary care is required of the 
owner.i® The owner is not an insurer,and, 
where acts lawful in themselves are performed by 
him on his own premises and they may result in 
injury to another if not properly performed or 
guarded, he can be made liable only for actual neg- 
ligence.l^ 

The owner of land is not required to foresee and 
guard against mishaps resulting from unusual and 
unexpected occurrences which could not have been 
reasonably anticipated nor is he liable to one 
rightfully on the premises for injuries from dan¬ 
gers that are obvious or as well-known to such per¬ 
son as to the owner.^O Also the liability of the 
owner for injuries received on his premises has been 
held to be dependent on the thing from which the 
injury proceeded being in his occupancy and con- 
trol.2^ The owner of a piece of land in its nat¬ 
ural condition is generally not accountable for phys¬ 
ical results due to extraordinary or ordinary forces 
of nature, so long as he has not interfered with the 
natural conditions, but, when he undertakes to make 
artificial changes, he may become liable for his 
negligence, if any.22 The duty owed by a private 
company, owner of a town, as respects a child in- 
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jured by reason of the condition of streets and side¬ 
walks is substantially the same as a municipal cor¬ 
poration would owe a child in like circumstances.^^ 

Piling materials. A person may be negligent in 
piling, depositing, or maintaining materials or ar¬ 
ticles at a place where injury may result to persons 
on adjacent property,^^ or at a place where others 
may rightfully come, and the materials create a 
menace to them,25 but ordinarily there is no negli¬ 
gence in the piling of materials on a vacant lot, not 
adjacent to a public highway and not used as a play¬ 
ground. 2 5 

Safe condition for animals. Even in jurisdictions 
where a trespass by an animal on uninclosed land is 
not actionable,27 an owner or occupant of unin¬ 
closed lands is under no duty or obligation to keep 
the premises in a safe condition for the live stock or 
domestic animals of another which stray thereon,28 
and he is not liable for an injury to, or the death 
of, an animal by reason of the unsafe condition of 
the premises,29 unless the unsafe condition is locat¬ 
ed so close to a highway that an animal passing 
along might, by a misstep, be injured,20 or unless 
he has in some way induced the animal to enter on 
the premises.21 


10. Ky. —Louisville & N. R. Co. v. 
Browning-, 160 S.‘W,2d 612, 290 Ky. 
334. 

K.H.—Shea v. Boston & M. R. R., 191 
A. 650, 88 N.H. 462. 

jT.Y.—Eustace V. The Evergreens, 
274 N.T.S. 748, 242 App.Div. 791, 
reversed on other grounds 196 N. 
E. 560, 267 N.Y. 523—Riles v. Mur¬ 
ray, 12 N.T.S.2d 648. 

Wis.—Brophy v. Milwaukee Elec. Ry. 
& Transport Co., 30 N.W.2d 76, 251 
Wis. 558. 

45 C.J. p 857 note 21. 

Conditions not dangerous 
Person cannot he charged with 
negligence because of conditions not 
dangerous to persons exercising or¬ 
dinary care.—Carter v. Alabama 
Baptist Hospital Board, 151 So. 62, 
227 Ala, 560. 

17. Cal.—Green v. General Petrole¬ 
um Corporation, 270 P. 952, 205 
Cal. 328, 60 A.L.R. 475. 

Ky.—^Louisville & N. R. Co. v. 
Browning, 160 S.W.2d 612, 290 Ky. 
334. 

Md.—Long V. Joestlein, 66 A.2d 407. 
Tex.—Fort Worth & D. C. Ry. Co. v. 
Hambright, Civ.App., 130 S.W.2d 
436, error dismissed, judgment cor¬ 
rect. 

45 C.J. p 857 note 20. 

18. Mo.—Bollinger v. Mungle, App., 
175 S.W.2d 912—Schindler v. 
Standard Oil Co. of Indiana, 232 
S.W. 735, 207 Mo.App. 190. 


19. Ill.—^Novak V. Illinois Cent. R. 
Co., 79 N.E.2d 92, 334 Ill.App. 241. 

Mich.—Boylen v. Berkey & Gay Fur¬ 
niture Co., 244 N.W. 451, 260 Mich. 
211 . 

N.T.—Polemenakos v. Cohn, 256 N. 
T.S. 5, 234 App.Div. 563, affirmed 
184 N.E. 77, 260 N.T. 524. 

20. Cal.—Foster v. A. P. Jacobs & 
Associates, 193 P.2d 971, 85 Cal. 
App.2d 746. 

Md.—Gordon v. Maryland State Fair, 
199 A. 519, 174 Md. 466. 

Pa.—Berardi v. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 49 Lack.Jur. 
161. 

21. Mo.—McKeighan v. Kline’s, Inc., 
98 S.W.2d 655, 339 Mo. 523. 

S.C.—Dunbar v. Charleston & W. C. 
Ry. Co., 44 S.E.2d 314, 211 S.C. 209. 

22. N.J.—Ettl V. Land & Loan Co., 
6 A.2d 689, 122 N.J.Law 401. 

23. Tenn.—McCay v. Du Pont Ray¬ 
on Co., 96 S.W.2d 177, 20 Tenn.App. 
157. 

Culverts 

Owner of town, sls respects child 
drowned in culvert, was not required 
to construct culverts of sufficient ca¬ 
pacity to carry off water as rapidly 
as it accumulated during extraordi¬ 
nary rains.—McCay v. Du Pont Ray¬ 
on Co., supra. 

24. U.S.—^American Coal Co. of Al¬ 
legany County V. De Wese, C.C.A. 
W.Va., 30 F.2d 349. 
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25. Wis.—Cummings v. C. W. Noble 
Co., 126 N.W. 664, 143 Wis. 175. 

45 C.J. p 857 note 23. 

Fall of materials piled on or near 
sidewalk see infra § 79. 

26. Pa.—^Zamaria v. Davis, 131 A, 
371, 284 Pa. 523. 

Saud 

A sand and gravel company’s neg¬ 
ligence, rendering it liable for death 
of truck driver buried in sand while 
loading truck at company’s plant, 
could not be inferred from company’s 
maintenance of large pile of ordi¬ 
nary sand on its premises, since such 
pile is not prima faerie dangerous.— 
Glide well v, Arkhola Sand & Gravel 
Co., 208 S.W.2d 4, 212 Ark. 838. 

27. Wyo.—Garretson v. Avery, 176 
P, 433, 26 Wyo. 53. 

45 C-J. P 857 note 26. 

28. Mo.—Wilt V. Coughlin, 161 S. 
W. 888, 176 Mo.App. 275. 

45 C.J. p 857 note 27. 

Injuries to trespassing animals gen¬ 
erally see supra § 31. 

29. Mo.—^Wilt V. Coughlin, supra. 

45 C.J. p 857 note 28. 

30. Mo.—Teague v. Clemons, 166 S. 
W. 641, 180 Mo.App. 462. 

31. Mo.—^Peck V. Western Union 
Tel. Co., 140 S.W. 638, 169 Mo.App. 
148. 

45 C.J. p 857 note 30. 
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b. Acts or Omissions of Third Persons 

The owner of property has a duty of care commen¬ 
surate with the known danger as respects liability for 
acts of persons using his property causing injury to 
third persons; and a person entering on the premises of 
another as a licensee or invitee must use due care not 
to do injury to the owner or to other persons rightfully 
on the premises. 

Generally, a property owner who permits a third 
person to use his land is, if present, under a duty 
to exercise reasonable care so to control the conduct 
of the third person as to prevent him from inten¬ 
tionally harming others or from so conducting him¬ 
self as to create an unreasonable risk of bodily harm 
to them, if the owner knows or has reason to know 
that he has the ability to control the third person, 
and knows or should know of the necessity and op¬ 
portunity for exercising control.So, every owner 
of real property has a duty of care commensurate 
with the known danger as respects liability for acts 
of trespassers causing injury to third persons,^^ but 
the owner of property not inherently dangerous 
who does not knowingly permit others to put the 
property to a dangerous use is not subject to any 
absolute duty to prevent unauthorized persons from 
putting it to a dangerous use.^^ A person who en¬ 
ters on the premises of another as a licensee or in¬ 
vitee must use due care not to do injury to the own¬ 
er,or to other persons rightfully on the premis¬ 
es,and the failure to exercise due care in this 
respect may constitute negligence.^^ Where no in¬ 
vitation, express or implied, to enter on the premis¬ 


es C, J. s. 

es was extended by the wife of the owner to plain¬ 
tiff who was injured on the premises, there was no- 
relation between the parties that imposed on the 
wife a duty to keep the premises reasonably safe for 

plaintiff.38 

§ 75. Private Ways 

Persons using a private way with the consent or 
permission of the owner are entitled to the same degree of 
protection from danger, and are bound to the same degree 
of care in respect of other persons lawfully using it, as 
they would be on a public highway. 

Persons using a private way with the consent or 
permission of the owner are entitled to the same 
degree of protection from danger,s9 and are bound 
to the same degree of care in respect of other per¬ 
sons lawfully using it^® as they would be on a pub¬ 
lic highway, but no greater duty is owed to them.^i 
The connection of a particular person or corpora¬ 
tion with a private way may be so slight as not to 
impose on him or it an obligation to maintain the 
way in a reasonably safe condition.^2 

Where the public has been accustomed to use a 
private way, the owner may have the duty to protect 
persons using the way against hidden perils,43 and, 
if the owner or any other person makes excavations 
therein,or places obstructions thereon,is 
bound to use reasonable care to avoid injury to per¬ 
sons using the way, and he may be obliged to give 
notice or warning of the dangerous condition of the 
way, as discussed infra § 89, to persons permitted 


32- Pa.—Styer v. City of Reading:, 
61 A.2<i 3S2, 360 Pa. 212. 

Liability of owner for acts or omis¬ 
sions of third persons see infra § 
92. 

33. N,Y.—De Ryss v. New York 
Cent. R. Co., 9 N,E.2d 788, 275 N.Y. 
85. 

Deleg-atioa of duty i 

The duty of the owner of property 
with respect to the protection of the 
g-eneral public from the acts of tres¬ 
passers may be delegated.—De Ryss 
V. New York Cent. R. Co., supra. 

34. N.Y.—^Ford v. Grand Union Co., 
197 N.E. 266. 268 N.Y. 243, reargu¬ 
ment denied 198 N.E. 546, 268 N. 
Y. 664. 

35. Conn.—^Hayes v. New Britain 
Gas Light Co., 186 A. 170, 121 Conn. 
356. 

36. Wash.—McFarland v. Commer¬ 
cial Boiler Works, 116 P.2d 288, 10 
■Wash.2d 81. 

Removal of engine 

Purchaser of a boat engine, under 
a contract of sale providing that pur¬ 
chaser must remove engrine from 
boat at own expense, was under a 
duty to leave the engine room in a 


reasonably safe condition so as not 
to expose employees of boat owner 
to unnecessary danger; and. where 
purchaser left a grating and catwalk 
in the engine room in an insecure 
and dangerous condition, it was 
clearly foreseeable that such con¬ 
dition involved an unreasonable risk 
of harm to others.—McFarland v. 
Commercial Boiler Works, supra. 

37. Wash.—McFarland v. Commer¬ 
cial Boiler Works, supra. 

33. Mass,—McLeod v. Rawson, 102 
N.E. 429, 215 Mass. 257, 46 L.R.A., 
N.S., 547. 

Liability of wife of owner generally 
see infra § 94. 

39. N.Y.—Corpus Juris cited in 
Dack V. Trustees of Peekskill Mili¬ 
tary Academy, 286 N.Y.S. 48, 49, 
247 App.Div. 797. 

Pa.—Wardrop v. Corbisell, Com.Pl., 
16 Northumb.Leg.J. 96. 

45 O.J. p 858 note 33. 

Milkman 

Plaintiff, a milkman, having* busi¬ 
ness with the residents on one side 
of a private way, and using it by 
their express or implied invitation, 
was rightfully there, and could re¬ 
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cover for the negligence of a wrong¬ 
doer.—Coles V. Boston & M. R. R., 
Ill N.E. 893, 223 Mass, 408. 

40. Mass.—Danforth v. Durell, 8 
Allen 242. 

One constructing defective pipe 
line on road with consent of owner 
and with knowledge of use by public 
is liable for Injuries caused thereby. 
—Starcher v. South Penn Oil Co., 96 
S.E. 28, 81 W.Va. 587. 

41. N.J.—Reaney v. Central R. Co. 
of New Jersey, 98 A. 258, 89 N.J. 
Law 282. 

Iiiability not shown 
Ill.—Rosenberger v. Consolidated 
Coal Co., 47 N.E.2d 491, 318 Ill. 
App. 8. 

42. Mo.—Matthews v. Missouri Pac. 
R. Co., App., 266 S.W. 1020, 

45 C.J. p 858 note 36. 

43. Ga.—Cook v. Southern Ry. Co., 
187 S.E. 274. 53 Ga.App. 723. 

44. Mo.—Schaaf v. St. Louis Basket, 
etc., Co., 131 S.W. 936, 151 Mo.App. 
35. 

45 C.J. p 858 note 37. 

45. Mo.—Schaaf v. St. Louis Basket, 
etc., Co., supra. 

45 C.J. p 858 note 28. 
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to use the way as licensees, supra § 35. Also, it is 
negligfitice for the owner to conduct his business in 
a manner dangerous to those passing.^s While it 
has been held negligence for the owner to fail to 
keep the way in repair, <7 it has also been held that 
the proprietor of a private way who permits, but 
does not invite, persons generally to use the way 
owes no duty to the public to keep it in repair.-'S 
It has been declared that there is no logical differ¬ 
ence between dangerous excavations adjoining high¬ 
ways and those adjoining much traveled and com¬ 
monly used private ways.<9 However, no liability 
exists where a person leaves the way and falls into 
an excavation.50 The duty owing to invitees using 
a private way is discussed supra § 45. 

§76. Public Resorts 

A person maintaining a place of public resort Is re- 
qulred to keep it in a reasonably safe condition for these 
frequenting it, and to warn persons entering on the 
premises of any hidden dangers; and a failure of duty in 
this respect may constitute negligence. 

A person maintaining a place of public resort is 
required to keep it in a reasonably safe condition 
for those frequenting it,5i and to warn persons en¬ 
tering on the premises of any hidden dangers.52 a 
failure of duty in this respect may constitute neg¬ 
ligence, imposing liability on the person responsible 
for the premises,53 and he cannot escape liability 


§ 77 

merely by showing that he did nothing to render 
the premises unsafe.54 Qn this principle liability 
may exist for injury caused by falling structures,^^ 
the negligent management of fire works,5 6 failure to- 
remove obstructions in bathing places,®'^ or failure 
to protect visitors from intoxicated persons.53 Of 
course, where the facts do not disclose any negli¬ 
gence on the part of a keeper of a public resort, he 
cannot be held liable for death or injury on the 
premises claimed to have resulted from his negli¬ 
gence and a person who is not a keeper of a 
public resort is not subject to the duty devolving on 
such a keeper.50 

§77. Places Abutting on Highway 

a. In general 

b. Use generally 

a. In General 

The owner of property abutting on, or adjacent to, 
a highway owes a positive duty to the public to exercise 
reasonable care to prevent injury to passers-by from its 
defective or dangerous condition, but the owner is not 
an insurer of the safe condition of his premises or build¬ 
ing. 

The owner of property abutting on, or adjacent 
to, a highway owes a duty to the public to exercise 
reasonable care to keep such property in a reason¬ 
ably safe condition so as not to cause injury to 
passers-by by reason of a defect or danger,and 


46. Iowa.—^Wolf V. Des Moines Ell. 
Co., 98 K.W. 301, 102 N.W. 517, 126 
Iowa 659, 

47. N.C,—Campbell v. Boyd, 88 N.C. 
129, 43 Am.R. 740. 

48. u.S,—Nugrent v. Wann, C.C. 
Minn., 3 F. 79, 1 McCrary 438. 

49. Ga.—Corpus Juris quoted iu 
Greenfield v. Watson, 187 S.E. 183, 
184, 54 Ga.App. 9. 

45 C.J. p 858 note 43. 

Excavations adjoining highways see 
infra § 78. 

50. Ga.—Etheredge v. Georgia Cent, 
R. Co., 60 S.E. 1003, 122 Ga. 853. 

51. Cal.—Clampett v. Shopping Bag 
Markets, 84 P,2d 643. 29 Cal.App. 
2d 410—Stoddard v. Roberts Public 
Markets, 80 P.2d 519, 27 Cal.App.2d 
166. 

Fla.—Pickett v. City of Jacksonville, 
20 So.2d 484, 155 Fla. 439—Central 
Theatres v, Wilkinson, 18 So. 2d 
755, 154 Fla. 589. 

Mont.—Gray v. Fox West Coast 
Service Corporation, 18 P.2d 797, 93 
Mont. 397. 

N.Y.—Schubart v. Hotel Astor, 5 N. 
T.S-2d 203, 168 Misc. 431, affirmed 
8 N.Y.S.2d 567, 255 App.Div. 1012, 
affirmed 22 N.E.2d 167, 281 N.Y. 
597. 

45 C.J. p 858 note 49, 


Guards at bathing resorts see Infra 
§ 85. 

N'otice or warning of danger see in¬ 
fra § 89. 

Parks, playgrounds, and public baths 
owned or controlled by municipal¬ 
ity see Municipal Corporations §§ 
907, 908. 

Theaters and shows see the C.J.S. 
title Theaters and Shows §§ 39-42, 
also 62 C.J. p 863 note 89-p 871 
note 84. 

Status of customers and persons at 
places of public resort as invitees 
see supra § 44. 

Statutory duties of owner of ‘"public 
building” see infra § 81 b. 

52. Mont,—Gray v. Fox West Coast 
Service Corporation, 18 P.'2d 797, 93 
Mont. 397. 

53. Fla.—Pickett v. City of Jack¬ 
sonville, 20 So.2d 484, 155 Fla. 439. 

54. N.Y.—Dinnihan v. Lake Ontario 
Beach Impr. Co., 40 N.Y.S. 764, H 
App.Div. 509. 

55. Ill.—Latham v. Roach, 72 Ill. 
179. 

56. N.J,—Sebeck v. Plattdeutsche- 

^ Volkfest Verein. 46 A. 631, 64 N.J. 

Law 624, 81 Am.S.R. 512, 50 L.R.A. 
199. 

N.Y.—Crowley v. Rochester Fire¬ 
works Co., 76 N.E. 470, 183 N.Y. 
353, 3 L.R-A.,N.S.. 330. 
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Liability for injuries from fireworks 
generally see Explosives § 10. 

57. Ind.—Bass v. Reitdorf, 68 N.E. 
95, 25 Ind.App. 650. 

45 C.J. p 859 note 63. 

58. Minn.—Mastad v. Swedish 
Brethren, 85 N.W. 913, 83 Minn. 40, 
63 L.R.A. 803. 

59. Kan.—Swan v. Riverside Bath¬ 
ing Beach Co., 294 P. 902, 132 Kan. 
61. 

45 C.J. p 859 note 55. 

The safe-place statute does not 
require owner of premises resorted 
to by public to do the impossible or 
unreasonable in maintaining premis¬ 
es in safe condition.—Heckel v. 
Standard Gateway Theater, 281 N.W. 
640, 229 Wis. 80. 

Golf course 

It is not negligence per se to op¬ 
erate a golf course with fairways- 
running parallel and played in op¬ 
posite directions, and which are nar¬ 
row and not protected by shrubs, 
rough, and spaces.—Campion v. Chi¬ 
cago Landscape Co., 14 N.E.2d 879, 
295 Ill.App. 225. 

60. N.C.—Phillips v. Orr, 67 S.E. 
1064, 152 N.C. 683. 

45 C.J. p 859 note 56. 

6l> Conn.—Sawicki v. Connecticut 
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§ 77 

if he fails to do so, and thereby renders the highway 
unsafe for travel, he makes himself liable,^^ al¬ 
though the consequent injury is received on his own 
land and not on the highway.^^ Xhig duty to the 
traveling public is a positive one®** and cannot be 
escaped by an attempted delegation thereof.®^ On 
the other hand, the owner of premises abutting on 
a street or highway is required to use only ordi¬ 
nary care as to maintenance of his property to pre¬ 
vent injury to users of the highway;®^ he is not 
an insurer of the safe condition of his premises or 
building,and he need not provide against the acts 
of third persons.®* So the landowner is under no 
duty to a traveler to maintain the premises in a 
safe condition at a point which the traveler reach¬ 
es,®^ or can reach,70 only by departing from the 
usual course of travel, or going beyond the ordi¬ 
nary deviation incident to careful traveling, and en¬ 
tering upon the premises without invitation to do so. 


Changes in land generally. An owner of Imuj 
may be liable to another person entering without 
permission where he makes changes in his land so 
close to a public highway as to put in danger a 
traveler who mistakes the course of the highway 
and, without fault on his part, inadvertently strays 
from it.'^i 

Dangerotis agency. Where there is nothing to 
indicate the dividing line between a public highway 
or sidewalk and abutting property, and the owner 
of the abutting property maintains thereon, at a 
point near the highway or sidewalk, an agency or 
substance which is likely to cause injury to others, 
such as electricity or gasoline, he is bound to ex¬ 
ercise reasonable care, commensurate with the dan¬ 
ger, to prevent injury to persons lawfully using the 
highway or sidewalk^^ this respect, a navigable 
river is a public highway, and liability exists for 
the death of, or injury to, a person who, while bath- 


Railway & L.ig:hting Co., 30 A.2d 
556, 129 Conn, 626. 

Kan.—Corpus Jrtris quoted in Durst 
V. Wareham, 297 P. 675, 676, 132 
Kan. 785. 

Me.—Beckwith v. Somerset Theatres, 
27 A.2d 596, 139 Me. 65. 

Mass.—Burke v. Zatoonian, 36 N.E.2d 
385, 309 Mass. 541. 

N.T.—Appel V. Muller, 186 N.E. 785, 
262 N.T. 278, 89 A.L.R. 477--Ben- 
nett V. City of Mt. Vernon, 276 N. 
Y.S. 205, 243 App.Div. 119—Doug¬ 
las V, Johnson, 16 N.y.S.2d 644, 
Ohio.—Friedl v. Lackman, 23 N.E.2d 
950, 136 Ohio St, 110. 

Tenn.—City of Knoxville v. Hargis, 
198 S.W.2d 555, 184 Tenn. 262. 

Vt.—Butterfield v. Community Light 
& Power Co., 49 A.2d 415, 115 Vt. 
23. 

W.Va.—Baker v. City of Wheeling, 
185 S.E, 842, 117 W.Va, 362. 

45 C.J. p 859 note 58. 

Defect or obstruction in; 

Highway see Highways §§ 248-282; 

Motor Vehicles §§ 168-245. 
Private way see supra § 75. 

Street or sidewalk see Municipal 
Corporations §§ 781-872. 

Duty and liability of tenant to trav¬ 
eler on street or highway see Land¬ 
lord and Tenant § 440. 

Duty owed to persons on adjacent 
highway generally see supra § 60. 

City lire equipment which was 
placed partly on oil company's prem¬ 
ises and partly on right of way ad¬ 
jacent thereto while fire department 
was fighting fire was not adjoining 
property within meaning of ordi¬ 
nance making* owner of premises li¬ 
able for damages caused by certain 
distinct hazards to adjoining prop¬ 
erty.—City of Youngstown v. Cities 
Service Oil Co,, 31 N.E.2d 876, 66 
Ohio App. 97. 


63. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2d 
556, 129 Conn. 626—Ruocco v. Unit¬ 
ed Adv. Corp., 119 A. 48, 98 Conn. 
241, 30 A,L.R. 1237. 

Kan.—Corpus Juris quoted in Durst 
V. Wareham, 297 P. 675, 676, 132 
Kan. 785. 

N.H.—"White v. Suncook Mills, 13 A. 
2d 729, 91 N.H. 92. 

Pa.—Schaut v. Borough of St. Marys, 
14 A.2d 583, 141 Pa.Super. 388. 
Itiocatiou of danger 
"Where cause of danger to public 
travel exists on private land ad¬ 
joining public roadway, liability for 
injury from it depends on dangerous 
character with reference to public 
travel, rather than to its exact loca¬ 
tion.—Sinclair Texas Pipe Line Co. v. 
Ross, 54 l*.2d 204, 175 Okl. 435, fol¬ 
lowed in Sinclair Texas Pipe Line 
Co. V. Patterson, 54 P.2d 207, 175 Okl. 
438. 

63. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2d 
556, 129 Conn. 626—Ruocco v. Unit¬ 
ed Adv. Corp., 119 A. 48, 98 Conn. 
241, 30 A.L.R. 1237. 

Kan.—Corpus Juris quoted in Durst 
V. Wareham, 297 P. 675, 676, 132 
Kan. 785. • 

64. Vt.—Murray v. Nelson, 122 A. 
519, 97 Vt. 101. 

65. Vt.—Murray v. Nelson, supra. 

66. Mass.—^Lioni v. Marr, 07 N.E.2d 
766, 320 Mass. 17. 

Pa.—Boutelje v- Tarzian, 16 A.2d 146, 
142 Pa.Super. 275. 

45 C.J. p 859 note 63. 

Ordinary care as standard of duty 
generally see supra } 11. 

Markers 

Owners of property abutting a 
public highway have a right to mark 
comers of their land suitably with 
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appropriate markers, as long as such 
right is exercised with due regard to 
rights of others, and especially to 
rights of travelers lawfully using 
highway.—Beckwith v- Somerset 
Theatres, 27 A.2d 596, 139 Me. 65. 

I 67. Iowa.—Connolly v. Des Moines 
Inv. Co., 105 N.W. 400, ISO Iowa 
633. 

45 C.J. p 859 note 64. 

Nonliability as insurer generally see 
supra § 2. 

63. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2(i 
556, 129 Conn. 626. 

45 C.J. p 859 note 65. 

Stray bullet 

Pedestrian's death from stray bul¬ 
let when employees used basement of 
store as shooting gallery was not 
due to defects in structure, repair, 
or physical maintenance, or to fault 
in use or management of basement 
by store owner, with respect to lia¬ 
bility of owner for pedestrian’s 
death.—Ford v. Grand Union Co., 197 
N.E. 266, 268 N.Y. 243, reargument 
denied 198 N.E. 646, 268 N.Y. 664. 

69. Ga.—Georgia Power Co. v. Mur¬ 
ray, 194 S.E. 403, 57 Ga.App. 141— 
Frankum v. Farlinger, 132 S.E. 923, 
35 Ga.App. 305. 

Extent of invitation as to place see 
supra § 48. 

Rule applied to excavations see in¬ 
fra § 78. 

70. Ga.—Poole v. Southern R. Co., 
129 S.E. 297, 34 Ga.App. 290. 

71. Pa.—Corpus Juris quoted in An¬ 
derson V. Reading Co., 14 Pa.Dist. 
& Co. 320, 322. 

45 C.J. p 859 note 69. 

72. Conn.—Ruocco v. United Adv. 
Corp., 119 A. 48, 98 Conn. 241. 30 
A.L.R. 1237. 

45 C.J. p 860 note 77* 
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ing or diving in the river, is struck by falling elec¬ 
tric wires.'^® 

b. Use Generally 

The owner of property adjoining a public way owes 
a duty to exercise reasonable care to use his property in 
such a manner as not to injure travelers rightfully using 
the public way. 

An owner of property adjoining a street or high¬ 
way has no right so to use his property as unreason¬ 
ably to interfere with the enjoyment by the public 
of the right to make free use of the street or high¬ 
way he owes a duty to such of the traveling pub¬ 
lic as is in the lawful use of the highway to use 
reasonable care to see that it is not injured by the 
use of his property and, if in default of that duty 
he enters into an arrangement for the doing of an 
act on his property to which from its very nature a 
peril to the users of the highway inheres, and injury 
results from that act, he is liable.'^® 

Use in conduct of business. The owner of prop¬ 
erty abutting on a highway has a right to use it in 
the usual conduct of his business,'^'^ and a use for 
this purpose cannot be a source of damages to a 
traveler on the highway where the business is law¬ 
ful and proper, is maintained in a proper place, and 
is conducted in a proper manner. Qn the other 
hand, the law will not allow a person to set up or 
prosecute a business on his own land in a way that 


§ 78 

substantially or harmfully interferes with or in¬ 
jures persons rightfully traveling on an adjoining 
highway. 

§ 78. - Excavations and Obstructions 

a. Excavations 

b. Obstructions 

a. Excavations 

The owner of land abutting on a highway generally 
owes a duty to travelers on the way not unreasonably to 
endanger them by excavations on his land, and if the ex¬ 
cavation makes the use of the highway unsafe or danger¬ 
ous he will be liable to a traveler who, while using ordi¬ 
nary care, falls into the excavation and is injured. 

The owner of land abutting on a highway gener¬ 
ally owes a duty to travelers on the way not un¬ 
reasonably to endanger them by excavations on his 
land,^0 and to guard or protect the dangerous place, 
as discussed infra § 85, and if the owner makes an 
excavation on his land, or permits one to exist, ad¬ 
jacent to a highway, or so near as to make the use 
of the highway unsafe or dangerous, he will be lia¬ 
ble to a traveler who, while using ordinary care, 
falls into it and is injured.^i Such liability has 
been held to extend to cases where, although the 
excavation is some feet from the highway, the line 
of the street is indefinite by reason of the interven¬ 
ing space being paved,S2 as well as to cases where 
one in attempting to pass an obstacle placed on the 


73. N.T.—^Hynes v. New York Cent. 
R. Co., 131 N.E. 898, 231 N.Y. 229, 
17 A.L.R. 803. 

Falling- materials or substances g-en- 
erally see infra § 79. 

74. Ark.—^Daugherty v. Southern 
Cotton Oil Co., 211 S.W. 179, 138 
Ark. 329, 4 A.L.R. 1341. 

N.Y.—Ford V. Grand Union Co., 197 
N.E. 266, 268 N.Y. 243, rearg-ument 
denied 198 N.E. 546, 268 N.Y. 664. 

Duty owed to persons on adjacent 
hig-hway generally see supra § 60. 

75. N.Y.—Ford v. Grand Union Co.. 
supra. 

46 C.J. p 860 note 72. 

76. Md.—Ver-Vac Bottling Co. v. 
Hinson, 128 A. 48, 147 Md. 267. 

77. Wis.—Cook v. Rice Lake Mill¬ 
ing, etc., Co., 130 N.W. 953, 132 N. 
W. 346, 146 Wis. 535, 32 L.R.A., 
N.S., 1225, Ann.Cas.l912C 458. 

46 C.J. p 860 note 74. 

7a Ind.—Ft. Wayne Cooperage Co. 
V. Page, 84 N.E. 145, 170 Ind. 685, 
23 L.R.A.,N.S., 946. 

79. Ind.—^Ft. Wayne Cooperage Co, 
V. Page, supra. 


Cal.—Castro v. Sutter Creek Union 
High School Dist., 77 P.2d 509, 25 
Cal.App.2d 372. 

Ga.—Wright v. Southern Ry. Co., 7 
S.E.2d 793, 62 Ga.App. 316—Georgia 
Power Co. v. Murray, 194 S.E. 403, 
57 Ga.App. 141—Greenfield v. Wat¬ 
son, 187 S.E. 183, 54 Ga,App. 9, 
Excavations in street see Municipal 
Corporations §§ 821, 864 b. 

Liability for injuries to motor vehi¬ 
cle or occupants from excavations* 
see Motor Vehicles §§ 188, 207. 

Owner has right to make excava¬ 
tions on land in close proximity to 
public roadway, but right must be 
exercised with due regard to coexist¬ 
ing rights of travelers to use road¬ 
way.—Sinclair Texas Pipe Line Co. 
V. Ross, 54 P.2d 204, 175 Okl. 435, 
followed in Sinclair Texas Pipe Line 
Co. V. Patterson, 64 P.2d 207, 176 
Okl. 438. 

81. U.S.—^Louisville & N. R, Co. v. 

Anderson, C.C.A.Pla., 39 F.2d 403. 
Cal.—Castro v. Sutter Creek Union 
High School Dist., 77 P.2d 509, 25 
Cal-App.2d 372. 

Ga.—Nashville, C. & St. L. Ry. Co. 
V. Cook, 170 S.E. 2S, 177 Ga. 196. 
followed in Nashville, C. & St. L. 
Ry. Co. V. Henry, 170 S.E. 30, 177 
Ga. 202. 


Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251. 

N.H.—^White v. Suncook Mills, 13 A. 
2d 729, 91 N.H. 92. 

N.Y.—Bryan v. Hines, 281 N.Y.S. 

420, 245 App.Div. 322. 

Ohio.—Gibson v. Johnson, 42 N.E.2d 
689, 69 Ohio App. 19. 

Okl.—^Apache Gas Co. v. Thompson. 

’61 P.2d 567, 177 Okl. 594. 

Pa.—Boutelje v. Tarzian, 16 A.2d 146, 
142 Pa.Super. 275—Corpus Jxiris 
quoted in Anderson v. Reading Co., 
14 Pa.Dist. &Co. 320, 322. 

R.I.—^Downes v. Silva, 190 A. 42, 57 
R.I. 343. 

45 C.J. p 860 note 81. 

Wlieu highway established 

Possessor of land who maintains 
excavation so near existing highway 
that he should realize that it in¬ 
volves unreasonable risk to travelers 
is liable; but where highway is 
established near existing excavation 
or other dangerous condition, duty to 
guard it is on those charged with 
maintaining highway in safe condi¬ 
tion.—City of Port Worth v. Lee, 
186 S.W.2d 954, 143 Tex. 651, 159 
A.L.R. 125. 

82. Conn.—Crogan v. Schiele, 1 A. 
899, 5 A, 673, 53 Conn. 186, 65 Am. 
R. 88. 

46 C.J. p 860 note 82, 


80 . U.S.—Louisville & N. R. Co. v. 
Anderson, C.C.A.Pla., 39 P.2d 403. 
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§ 78 

sidewalk passes onto defendant’s land and falls into 

the excavation.SS 

Liability does not exist under this rule, on the 
other hand, where the excavation is neither adja¬ 
cent to the highway or sidewalk nor so close as to 
make the ordinary and proper use of the highway or 
sidewalk unsafe or dangerous;^^ nor does liability 
exist when the excavation is made at such a distance 
from the street or highway that a person falling into 
it would be a trespasser before he reached it, as dis¬ 
cussed supra § 24. Regardless of whether or not 
the excavation is so near the highway as to render 
the owner liable to persons injured while lawfully 
using it, he is not liable to a person who is injured 
after he reaches the excavation by crossing other 
premises,®^ or while he is not attempting to follow 
the highway,or where his departure from the 
traveled way is not accidental or inadvertent.^'^ Al¬ 
so, no liability exists where the hole or excavation 
is so slight as not to afford a basis for a finding of 
negligence^^ or where the injury which occurred 
could not have been reasonably anticipated.^^ 

Test of liability. In some jurisdictions the test of 
liability is whether the excavation substantially ad¬ 
joins the public way, so that a traveler, by a mis¬ 
step, might be endangered but in other jurisdic¬ 
tions the duty and liability depend on the danger¬ 
ous character or condition of the excavation with 
reference to public travel,rather than its exact 
location or distance from the street or highway.^2 

h. Obstructions 

Where a person permits dangerous obstructions to be 


on his land so near the highway that, combined with the 
ordinary Incidents of travel, they result In injury to per¬ 
sons or animals passing along the highway, he is liable. 

Where a person permits dangerous obstructions 
to be on his land so near the highway that, com¬ 
bined with the ordinary incidents of travel, they 
result in injury to persons or animals passing along 
the highway, he is liable.^^ The duty of a land- 
owner in this connection is owing to travelers, 
but not to persons wno attempt to cross the prop¬ 
erty either with or without the invitation of a li- 
censee^5 or to persons who deviate from the high¬ 
way at this point, in the absence of evidence that 
the landowner knew or ought to have known of the 
habit of travelers to do so.^® A person cannot be 
charged with negligence in maintaining an en¬ 
trance platform in front of his store where it has 
been maintained for a long period of time and no 
other accident has occurred during that period.^^ 

§ 79 . - Falling Structures, Objects, or 

Substances 

The owner of property abutting on a street or high¬ 
way, and persons performing construction on the prop¬ 
erty, must exercise reasonable care to protect travelers on 
the way from Injury occasioned by falling structures, ob¬ 
jects, or substances, and liability may ensue from failure 
to exercise such care. 

The owner of a building or other structure abut¬ 
ting on a street or highway is under a legal obli¬ 
gation to take reasonable care that it shall not fall 
into the street or highway and injure persons law¬ 
fully there but he is not required to exercise 
more than ordinary qare to prevent the structure 


83. N.T.—^Vale v. Bliss, 50 Barb. 
358. 

45 C.J. p 860 note 83. 

84. Ga.—Greenfield v. Watson, 187 
S.E. 183, 54 Ga.App. 9. 

45 C.J. p 860 note 84. 

Ordinary deviations 

Landowner is under duty to main¬ 
tain depression or excavation in safe 
condition only when it is closely ad¬ 
jacent to, and reachable by ordinaiTT 
deviations from, public street, side¬ 
walk, highway, much-used private 
way, or land dedicated to general 
public use.—Greenfield v. Watson, 
supra. 

85. Mo.—Overholt v. Vieths, 6 S.W. 
74, 93 Mo. 422, 3 Am.S.R. 557. 

sa Ga.—Frankum v. Farlinger, 132 
S-E. 923, 35 Ga.App. 305. 

45 C.J. p 861 note 87. 

87- Kan.—Devine v. Heckman, 245 
P. 1037, 121 Kan. 22. 

45 C.J. p 861 note 88. 

83. H.Y.—Katz v. Bora Realty Cor¬ 
poration, 32 hr.Y.S.2d 725, 263 App- 
Div. 309, motion denied 43 N.E.2d 
72, 288 N.Y. 669, affirmed 47 N.E. 


2d 52, 289 N.Y. 809, motion denied 
49 N.E.2d 1010, 290 N.Y. 744. 

83- Tenn.—^Fisher Lime & Cement 
Co. V. Sorce, 4 Tenn.App. 169. 

90- Pa.—Boutelje v. Tarzian, 16 A. 

2d 146, 142 Pa.Super. 275. 

45 C.J, p 861 note 89, 

91. Conn.—Sawicki v. Connecticut 
Railway & Lighting- Co., 30 A.2d 
556, 129 Conn. 626. 

Okl.—Sinclair Texas Pipe Line Co. v. 

Ross, 54 P.2d 204, 175 Okh 435. 

45 C.J. p 861 note 90. 

92. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2d 
556, 129 Conn. 626. 

Okl.—Sinclair Texas Pipe Line Co. 

V. Ross, 54 P.2d 204, 175 Okl. 435. 
45 C.J. p 861 note 91. 

93. Md.—Weidman v. Consolidated 
Gas, Electric Light & Power Co., 
148 A. 270, 158 Md, 39. 

Okl.—M. & T>. Motor Freight Lines 
V. Kelley, 202 P.2d 215. 

45 C.J. p 862 note 7. 

Barbed-wire fence across or In vicin¬ 
ity of road see Fences §5 21-2 3. 
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94. N.H.—Chickering v. Thompson, 
82 A. 839, 76 N.H. 311. 

95. N.H,—Chickering v. Thompson, 
supra. 

96. N.H.—Chickering v. Thompson, 
supra. 

97. Twenty-five years 

N.Y—Haleem v. Gold, 164 N.Y.S. 119. 

93. Cal.—Potter v. Empress Theatre 
Co.. App., 204 P,2d 120, 

Conn.—Thelin v. Downs, 145 A. 60. 
109 Conn. 662. 

Mo.—Corpus Juris cited in Neal v. 
12th & Gland Ave. Bldg. Co., 70 
S.W.2d 136, 140, 228 Mo.App. 636. 
Wis.—Delaney v. Supreme Inv. Co., 
29 N.W.2d 754, 251 Wis. 374. 

45 C.J. p 861 note 93. 

Liability of abutting owner for in¬ 
juries arising from overhanging 
objects or from objects which have 
fallen on street see Municipal Cor¬ 
porations § 865. 

Wall 

Person in possession of property 
must exercise greater care respect¬ 
ing safeguarding of wall near street 
than wall not adjoining highway.— 
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§ 81 


from falling.^^ Likewise, the owner of a building 
or structure must exercise reasonable care to keep 
it in such condition that no part thereof will fall and 
injure passers-by and he is liable for injury 
caused by the falling of parts of the structure^ or of 
materials or substances from the building,^ either 
by reason of its defective condition^ or the manner 
of its construction.^ 

Contractors performing construction work® and 
persons otherwise engaged with tools and materials 
directly over a thoroughfare where people are con¬ 
stantly passing'^ are in duty bound to exercise the 
greatest care to prevent injury to travelers from 
falling objects; and the same rule is followed with 
respect to substances thrown into the street.® A 
breach of duty with respect to falling objects or 
structures incident to the demolition of a building 
may arise from violation of an ordinance requir¬ 
ing a story-by-story demolition,® but such an ordi¬ 
nance has been held to impose the duty and liability 
for breach thereof only on the contractor or sub¬ 
contractor performing the demolition work,i® and 
not on the owner,n so that the owner is not there¬ 
by obligated to see that the street in front remains 
reasonably safe .12 A statute requiring that a pub¬ 
lic building or place of employment be maintained 
in a safe condition for frequenters thereof has been 
held not intended to protect persons on the street^® 

Trees, An owner of land who permits a tree to - 


I remain thereon near the public highway is under a 
legal obligation to take reasonable care that it shall 
not fall into the highway and injure persons law¬ 
fully thereM 

Piles of material, A person who piles lumber or 
other material near a sidewalk so carelessly that a 
child attempting to climb on it will cause it to fall 
has been held to be liable for injury caused there¬ 
by;^® but the contrary has also been held as to logs 
piled on private property adjacent to a road.l® 

§ 80. - Frightening Animals 

The owner or occupant of property may be liable for 
injuries resulting from his negligence in doing acts or 
permitting conditions on his property which frighten ani¬ 
mals on adjacent highways. 

While the owner or occupant of property may be 
held liable for injuries resulting from his negli¬ 
gence in doing acts or permitting conditions on his 
property causing fright to horses or other animals 
on adjacent highways,17 he is bound to exercise 
only ordinary care, and is not liable for injury re¬ 
sulting from fright of an animal which he should 
not reasonably have anticipated.!® 

§ 81. Buildings or Other Structures 

a. In general 

b. Duties imposed by statute or ordi¬ 

nance 

c. Particular places and defects 


Pope V. Reading Co., 156 A. 106, 304 
Pa. 326. 

99. Pa.—Fitzpatrick v. Penfield, 109 
A. 653, 267 Pa. 564. 

45 C.J, p 861 note 94. 

1. La.—Blanks v. Saenger Theaters, 
138 So. 8S3, 19 La.App. 305. 

Miss.—Weems v. Lee, 187 So. 531, 
185 Miss. 98. 

Pa.—Pope V. Reading Co., 156 A. 

106, 304 Pa. 326. 

45 C.J. p 861 note 95. 

2. La.—Blanks v. Saenger Theaters, 
138 So. 883, 19 La.App. 305. 

Tex.—Beaumont Iron Works Co. v. 
Martin, Civ.App., 190 S.W.2d 491, 
refused for want of merit. 

Wis. Delaney v. Supreme Inv. Co., 
29 N.W.2d 754, 251 Wis. 374. 

2>eaa tree 

U.S.— Chambers v. Whelen, C.C.A.W. 
Va., 44 F.2d 340, 72 A.L.R. 611. 


19 N.E. 387, 148 Mass. 261, 12 Am. 
S.R. 550, 2 L.R.A. 695. 

45 C.J. p 861 note 98. 

e. Mo.—Neal v. 12th & Grand Ave. 
Bldg. Co., 70 S.W.2d 136, 22S Mo. 
App. 536. 

Official instructions or orders 

(1) Fact that city inspector with¬ 
out authority ordered cover over 
sidewalk, required by ordinance, re¬ 
moved was no defense to pedestrian's 
action against contractor for inju¬ 
ries caused by board falling from 
building being constructed.—^Neal v. 
12th & Grand Ave. Bldg. Co., supra. 

(2) Mere instructions of police of¬ 
ficer to company wrecking building 
to remove rails to three or four feet 
from curb did not relieve company 
from responsibility to public to con¬ 
struct adequate safeguards.—Ramon 
V. Feitel House Wrecking Co., 134 So. 
426, 17 La,App, 193. 


10. Wash.—Amann v. City of Taco¬ 
ma, supra. 

11. Wash.—Amann v. City of Taco¬ 
ma, supra. 

12. Wash.—Amann v. City of Taco¬ 
ma, supra. 

13. Wis.—Delaney v. Supreme Inv. 
Co., 29 N.W.2d 754, 251 Wis. 374. 

14. U.S.—Brandywine Hundred Re¬ 
alty Co. v. Cotillo, C.C.A.Del., 55 
F.2d 231, certiorari denied 52 S Ct. 
411, 285 U.S. 555, 76 L.Ed. 944. 

I 45 C.J. p 862 note 3. 

15. N.T.—Earl v. Cronch, 16 N.Y.S. 
770, affirmed 30 N.E. 864 131 N.Y. 
613. 

45 C.J. p 862 note 4. 

16. La.—Peters v. Pearce, 84 So 
198, 146 La. 902. 

Piling material on private property 
generally see supra § 74. 

17. Ill.—Maiss V. Metropolitan 

Amusement Assoc., 89 N.E. 268 
241 Ill, 177. 

45 C.J. p 862 note 13. 

IS. N.Y.—O'Sullivan v. Knox, 70 N. 

E. 1104, 178 N.Y. 565. 

45 C.J. p 862 note 14. 


3. Conn.—Thelin v. Downs, 145 A. 
60, 109 Conn. 662. 

45 C.J. p 861 note 96. 

4. Conn.—Thelin v. Downs, supra. 

45 C.J. p 861 note 97. 


5. Mass.—Smethurst v. x^aixon. 
Square Independent Cong. Church, I 
65 C.J. S.—37 


7. Wash.—Spokane Truck, etc., Cc 
V. Hoefer, 25 P. 1072, 2 Wash. 4£ 
26 Am.S.R. 842, 11 L.R.A. 689. 

45 C.J. p 861 note 99. 

8. N.Y.—^Althorf v. Wolfe, 22 N.’X 
355. 

Barton 9. Wash.—^Araann v. City of Taco 
ma, 16 P.2d 601, 170 Wash. 296. 
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a. In General 

Generally a building or other structure must be main¬ 
tained in a reasonably safe condition to avoid injury to 
the person or property of others and ordinary care must 
be exercised to that end, although the exercise of such 
care is sufficient. 

Subject to the rules determining the persons to¬ 


ward whom a duty exists, discussed supra §§ 23-63, 
and the person on whom liability may be imposed, 
discussed infra §§ 90-102, a building or other struc¬ 
ture must be maintained in a reasonably safe condi¬ 
tion to avoid injury to the person or property of 
others and ordinary care must be exercised to that 
end,^^ and the failure to exercise such care may 


19. U-S-—Phillips V. Hontg-omery 
Ward & Co., C.C.A.Miss., 125 F.2d 
248—Littell v. Argus Production 
Co., C.C.A.Kan.. 78 F.2d 955—Great 
Atlantic & Pacific Tea Co. v. Chap¬ 
man, C.C.A.Ohio, 72 F.2d 112—Ran¬ 
dolph V. Great Atlantic & Pacific 
Tea Co., D.C.Pa., 2 F.Supp. 462, 
affirmed, C.C.A., Great Atlantic & 
Pacific Tea Co. v. Randolph, 64 F. 
2d 247. 

Cal.—Tuttle v. Crawford, 63 P.2d 
1128, 8 Cal.2d 126—Blumberg v. M. 

6 T., Inc., App., 202 P.2d 311— 
Brown v. Holzwasser, Inc., 291 P. 
661, 108 Cal.App. 483. 

Conn.—Perroni v. Savings Bank of 
Tolland, 25 A.2d 45, 128 Conn. 679 
—^Newell V. K. & D. Jewelry Co., 
176 A. 40'3, 119 Conn. 332—Stratton 
V. J. J. Newberry Co., 169 A. 66, 
117 Conn. 522—Hall v. Great Atlan¬ 
tic & Pacific Tea Co. of America, 
160 A. 302, 115 Conn. 698. 

Del.—Thompson v. Cooles, 180 A. 522, 

7 W.W.Harr. 83. 

Ill.—Dowling V. MacLean Drug Co., 
248 Ill.App. 270. 

Ind.—Great Atlantic <& Pacific Tea 
Co. V. Custin, 13 N.E.2d 542, 214 
Ind. 54, rehearing denied 14 N.E.2d 
538, 214 Ind. 54. 

Kan.—Kiser v. Skelly Oil Co., 18 P.2d 
181, 13$ Kan, 812. 

Ky.—^F. W. Woolworth Co. v. Brown, 
79 S.W.2d 362, 258 Ky. 29—Kroger 
Grocery & Baking Co. v. Monroe, 
34 S.W.2d 929, 237 Ky. 60—A. H. 
Bowman & Co. v. Williams, 21 S.W. 
2d 790, 231 Ky. 433. 

La.—Grigsby v. Morgan & Lindsey, 
App., 148 So. 506—Huber v. Ameri¬ 
can Drug Stores, 140 So. 120, 19 La. 
App. 430—Farrow v. John R. 

Thompson Co., 137 So. 604, 18 La. 
App, 404—Theodore v. J. G. Mc- 
Crory Co., 137 So. 352, 17 La.App. 
684. 

Md.—May Co. v. Drury, 153 A. 61, 
160 Md. 143—^Dickey v. Hochschild, 
Kohn <& Co., 146 A. 282, 157 Md. 
448. 

Mass.—^Newell v. William Filene’s 
Sons Co., 6 N.E.2d 820, 296 Mass. 
489—Rosenthal v. Central Garage 
of Lynn, ISl N.E. 660, 279 Mass. 
574—^Hudson v. F. W. Woolworth 
Co., 176 N.E. 18S. 275 Mass. 469— 
Crone v. Jordan Marsh Co., 169 N. 
E. 136, 269 Mass. 289—Kennedy v. 
Cherry & Webb Co., Lowell, 166 N. 
E. 562, 267 Mass. 217—Grasselli 
DyestufC Corporation v. John 
Campbell & Co., 156 N.E. 17, 259 
Mass. 103. 


Mich.—Shorkey v. Great Atlantic & 
Pacific Tea Co., 243 N.W. 25, 259 
Mich. 450—Evans v. Orttenburger, 
217 N.W. 753, 242 Mich. 57. 

Minn.—Anderson v. Winkle, 5 N.W. 
2d 355, 213 Minn. 77—Driscoll v. 
Bob Wallace Mercantile Co., 266 N. 
W. 879, 197 Minn. 313—Dickson v. 
Emporium Mercantile Co., 259 N. 
W. 375, 193 Minn. 629—McIntyre 

V. Holtman, 258 N.W. 832, 193 

Minn. 439—Smith v. Emporium 
Mercantile Co., 251 N.W. 265, 190 
Minn. 294. 

Miss.—Daniel v. Jackson Infirmary, 
163 So. 447, 173 Miss. 832—J. C. 
Penney Co. v. Evans, 160 So. 779, 
172 Miss. 900—^Western Union 
Telegraph Co. v. Blakely, 140 So. 
336, 162 Miss. 854. 

Mo.—State ex rel. Elliott^s Depart¬ 
ment Store V. Haid, 51 S.W.2d 
1015, 330 Mo. 959—Cannon v. S. S. 
Kresge Co., 116 S.W.2d 559, 233 Mo. 
App. 173—^Evans v. Sears, Roebuck 
& Co., App., 104 S.W.2d 1035— 
Smith V. Sears, Roebuck & Co., 
App., 84 S.W.2d 414—^Varner v. 
Kroger Grocery & Baking Co., 
App., 75 S.W.2d 585. 

Mont.—Mellon v. Kelly, 41 P.2d 49, 
99 Mont. 10. 

Neb.—Long v. Crystal Refrigerator 
Co., 277 N.W. 830, 134 Neb. 44— 
Smith V. Epstein Realty Co., 277 
N.W. 427, 133 Neb. 842—Glenn v. 

W. T. Grant Co., 260 N.W. 811, 
129 Neb. 173—Thompson v. Young 
Men’s Christian Ass’n, 241 N.W. 
565, 122 Neb. 843—^Knies v. Lang, 
217 N.W. 615, 116 Neb. 387, 57 
A.L.R. 1022. 

N.H.—Colby V. Treisman Bros., 153 
A. 469, 85 N.H. 19. 

N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.Y. 502— 
Miller v. Gimbel Bros., 186 N.E. 
410, 262 N.Y. 107—Torri v. Richter, 
74 N.Y.S.2d 561, 272 App.Div. 1087 
—La Marca v. Brooklyn Public 
Library, 10 N.Y.S,2d 129, 256 App. 
Div. 954—Kane v. Couch, 4 N.Y.S. 
2d 236, 254 App.Div. 797—Powers 
V. Montgomery Ward & Co., 295 
N.Y.S. 712, 251 App.Div. 120, af¬ 
firmed 12 N.E-2d 595, 276 N.Y. 600 
—Cook V. Great Atlantic & Pacific 
Tea Co., 278 N.Y.S. 777, 244 App. 
Dir. 63, affirmed 198 N.E. 423, 268 
N.Y. 599—Brenner v. Schoeplein, 
270 N.Y.S. 513, 241 App.Div. 764— 
Wohlfron v. Brooklyn Edison Co., 
265 N.Y.S. 18, 238 App.Div. 463, af- 
‘ firmed 189 N.E. 691, 263 N.Y. 547— 
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Galletta v, Taylor-Fichter Steel 
Const. Co., 249 N.Y.S. 581, 232 App. 
Div. 256—^Wentz v. J. J. Newberry 
Co., 273 N.Y.S. 449, 152 Misc. 392, 
affirmed 280 N.Y.S. 824, 245 App. 
Div. 790. 

N.C.—^Farrell v. Thomas & Howard 
Co., 169 S.E. 224, 204 N.C. 631— 
Cooke V. Great Atlantic & Pacific 
Tea Co., 168 S.E. 679, 204 N.C. 495 
—Bowden v. S^ H. Kress & Co., 152 
S.E. 625, 198 N.C. 559—Bohannon 
V. Leonard - Fitzpatrick - Mueller 
Stores Co., 150 S.E. 356, 197 N.C. 
755. 

Ohio.—Sherlock v. Strouss-Hirshberg 
Co., 4 N.E.2d 912, 132 Ohio St. 35— 
Morgan v. American Meat Co., 
App., 46 N.E.2d 669—Higbee Co. v. 
Holmes, 187 N.E. 308, 45 Ohio App. 
473. 

Pa.—Sorrentino v. Graziano, 17 A.2d 
373, 341 Pa. 113—Nettis v. General 
Tire Co. of Philadelphia, 177 A. 39, 
317 Pa. 204—Clark v. Glosser Bros. 
Department Stores, 39 A.2d 733, 

156 Pa.Super. 193—^Weir v. Bond 
Clothes, 198 A. 896, 131 Pa.Super. 
54—Ley v. Bowman, Com.Pl., 46 
Dauph.Co. 135. 

R.T.—Leach v. S. S. Kresge Co., 147 
A. 759. 

Tenn.—Gargaro v. Kroger Grocery & 
Baking Co., 118 S.W.2d 661, 22 
Tenn.App. 70. 

Tex.—Kallum v. Wheeler, 101 S.W. 
2d 225, 129 Tex. 74—^Merchants 

Bldg. Corporation v. Adler, Civ. 
App., 110 S.W.2d 978, error dis¬ 
missed—Latson v. J. Weingarten, 
Inc., Civ.App., 83 S.W. 2d 734—Gor¬ 
don V. McIntosh, Civ.App., 54 S.W. 
2d 177—S. H. Kress & Co. v. Dyer, 
Civ.App., 49 S.W.2d 986, reversed, 
no opinion—H. F. Hohlt Co. v, 
Routt, Civ.App., 48 S.W.2d 386, er¬ 
ror dismissed. 

Va.—City of Danville v. Howard, 

157 S.E. 733, 156 Va. 32. 

Wash.—^Kennett v. Federici, 93 P.2d 
333, 200 Wash. 156—Knopp v. 

Kemp & Hebert, 74 P.2d 924, 193 
Wash. 160—Tyler v. F. W. Wool- 
worth Co., 41 P.2d 1093, 181 Wash. 
125. 

Wis.—^Kuske v. Miller Bros. Co., 277 
N.W. 619, 227 Wis. 300. 

45 C.J. p 863 note 18. 

Duties of owner with respect to in¬ 
juries to independent contractors, 
subcontractors, and employees of 
contractors and subcontractors see 
Master and Servant §§ 600-607. 
The terms “safe’” and “reasonably 
safe”” as used with respect to duty 
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constitute actionable negligence.^O Ordinarily it is 
unimportant in whom the technical legal title or 
ownership of the property may be lodged, and it is 
clearly negligence on the part of any one, whether 
stranger, inviter, or employer, with knowledge of 
what is to be done, to maintain a place which is not 
reasonably safe, in view of the activities and oper¬ 
ations mutually contemplated .21 So a contractor 
or subcontractor engaged in work on the premises 
may owe the duty to exercise reasonable care to 
avoid injury to persons rightfully on the premises^^ 
and to avoid damage to the property. 2 3 The duty 


to maintain premises in a safe condition is an ac¬ 
tive, affirmative, and positive one, so that liability 
may be predicated on a failure to act which creates 
a condition of which the owner or person in con¬ 
trol has actual or constructive knowledge, as well 
as on the doing of an act which creates danger.^^ 

As a general rule, the owner or other person in 
control of premises need exercise only due care 
with respect to the safe condition of the premises, 
and may not be held responsible for injuries where 
such care is exercised.25 What is reasonable care 


of owner of building to public to 
maintain premises in reasonably safe 
condition are at times used inter- 
cbangeably, but strictly construed 
“safe" is an absolute term, while 
“reasonably safe" is relative, import¬ 
ing various elements involved in the 
particular situation referred to.— 
Jager v. First Nat. Bank, 7 A.2d 919, 
125 Conn. 670. 

Storms aad floods 

In building of structures which are 
to be exposed to elements, exercise of 
due care requires that precautions 
be taken against storms and floods 
which may be reasonably anticipated. 
—Conlin v. Coyne, 64 P.2d 1123, 19 
Cal.App.2d 78, 

XTxuiatiiral risk 

Storekeeper has duty to maintain 
premises in such condition that per¬ 
sons rightfully on premises will not 
be subjected to risk arising from 
physical state of property except 
such as are naturally incident to 
nature of business.—Moore v. Ameri¬ 
can Stores Co., 182 A. 436, 169 Md. 
541. 

Pederal territory 

A space which was reserved in 
packing plant for use of United 
States government inspectors in 
making final inspection of meat, but 
which was maintained by company, 
was not federal territory in sense 
that packing company and employees 
were immune from liability to 
slaughterer for their alleged negli¬ 
gence in maintaining space.—^Brody 
V. Cudahy Packing Co., 127 S.W.2d 
7, 233 Mo.App. 973. 

20. La.—Hughes v. Abate, App., 2 
So.2d 168. 

Mich.—Carpenter v. Herpolsheimer's 
Co., 271 N.W. 575, 278 Mich. 697. 
Minn.—Hubbard v. Montgomery 
Ward & Co., 21 N.W.2d 229, 221 
Minn. 133. 

Neb.—^Long v. Crystal Refrigerator 
Co., 277 N.W. 830, 134 Neb. 44. 

21. U.S.—Cudahy Packing Co. v. 
Luyben, C.C.A.Neb., 9 F.2d 32. 

22. Cal.—Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 Cal.App.2d 529. 

Conn.—Cackowski v. Jack A. Hal- 
prin, Inc.. 63 A.2d 649, 133 Conn. 
631. 


Iowa.—Crawford v. Emerson Const. 

Co., 269 N.W. 334, 222 Iowa 378. 
N.H.—Bouley v. Tilo Roofing Co., 10 
A.2d 219, 90 N.H. 402. 

N.J.—Freschi v. Mason, Sup., 166 A. 
757—Barbero v. Pellegrino, 156 A. 
765, 108 N.J.Law 156—Richards v. 
Watson Flagg Engineering Co., 156 
A. 113, 9 N.J.Misc. 955, affirmed 
160 A. 500. 109 N.J.Law 128. 

N.Y.—McGlone v. William Angus, 
Inc., 161 N.E. 469. 248 N.Y. 197— 
Employers' Liability Assur. Cor¬ 
poration, Limited, of London, Eng¬ 
land, V. Post & McCord, 25 N.Y.S. 
2d 52, 261 App.Div. 242, reversed 
on other grounds 36 N.E.2d 135, 
286 N.Y. 254—Vollstedt v. Joseph 
A. Mollar, Inc., 265 N.Y.S. 552, 238 
App.Div. 705—Wohlfron v. Brook¬ 
lyn Edison Co., 265 N.Y.S. 18, 238 
App.Div. 4163, affirmed 189 N.E. 691, 
263 N.Y. 547—Holdren v. Morris, 
74 N.Y.S.2d 807, 190 Misc. 673. 

Okl.—Breene v. Crawford, 53 P.2d 
244, 175 Okl. 186. 

45 C.J. p 864 note 22 [b], p 882 note 
91 [a], p 886 note 44 [a], [b]. 
Duties of independent contractor 
with respect to injury to other con¬ 
tractors and their servants see 
Master and Servant §§ 608-610. 

Iiaundiry company owed duty to 
exercise reasonable care for safety 
of hotel roomer in performance of 
its contract with hotel company to 
do latter’s laundry work.—Walker v. 
Roosevelt Hotel Co., 241 N.W. 484, 
214 Iowa 1150. 

Injury to painter 

With respect to liability for inju¬ 
ry to painter bidding on paint work, 
contractor reconstructing building 
must use degree of care which is or¬ 
dinarily exercised by reasonable, 
prudent person under similar circum¬ 
stances.—^Ambrose v. Allen, 298 P. 
169, 13 Cal.App. 107. 

Negligence held not shown 
U.S.—Lewis-Kures v. Edward R. 
Walsh & Co., C.C.A.N.Y., 102 F.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 596, 84 L.Ed. 499. 

Md.—M. A. Long Co. v. State Acc. 

Fund, 144 A. 775, 156 Md. 639. 

N.Y.—Remelius v. Corbetta Const. 
Co., 31 N.Y.S.2d 443, affirmed 37 N. 
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Y.S.2d 843, 265 App.Div. 827, appeal 
denied 38 N.Y.S.2d 911, 265 App. 
Div. 874. 

23. La.—Pierce v. Robertson, App., 
200 So. 669. 

Removal of roof 

Where contractor and a coowner of 
house entered into contract for re¬ 
pair of the house, which involved 
removal of roof, the contractor in re¬ 
pairing the house had duty to protect 
the interior thereof from rain after 
he took off the roof.—Pierce v. Rob¬ 
ertson, supra, 

24. Ky.—^Kroger Grocery & Baking 
Co. V. Diebold, 124 S.W.2d 505, 276 
Ky. 349—Lyfe v. Megerle, 1G9 S. 
W.2d 598, 270 Ky. 227. 

25. Ill.—Heston v. Jefferson Bldg. 
Corp., 76 N.B.2d 248, 332 Ill.App. 
585. 

La.—^Hughes v. Casteix, i6 La. App. 
53. 

Neb.—Smith v. Epstein Realty Co., 
277 N.W. 427, 133 Neb. 842. 

N.J.—^Wells V. Citizens Nat. Bank 
of Collingswood, 192 A. 91, 15 N. 
XMisc. 413. 

N.Y.—Caspersen v. La Sala Bros., 
171 N.E. 754, 253 N.Y. 491—Berns- 
torff V. Title Guarantee & Trust 
Co., 53 N.Y.S.2d 877, 269 App.Div. 
708—-Powers v. Montgomery Ward 
& Co., 295 N.Y.S. 712, 251 App.Div. 
120, affirmed 12 N.E.2d 595, 276 N. 
Y. 600—Radin v. State, 80 N.Y.S. 
2d 1S9, 192 Misc. 247—Guercio v. 
New York Lerner Co., 63 N.Y.S.2d 
664, affirmed 75 N.Y.S.2d 528, 273 
App.Div. 782, reargument and ap¬ 
peal denied 76 N.Y.S.2d 548, 273 
App.Div. 816. 

Ohio.—Babcock v. Prudential Ins. Co. 

of America, App., 60 N.E.2d 495. 
Pa.—Strawhacker v. Stephen F. 
Whitman & Son, 23 A.2d 349, 147 
Pa.Super. 33—^Van Horn v. Hurd, 
Com.Pl., 47 Lack.Jur. 213. 

Tenn.—Rogers v. Chase, 5 Tenn.App. 
525. 

W.Va.—^Richards v. Hope Construc¬ 
tion & Refining Co., 5 S.E.2d 810, 
121 W.Ya. 650. 

Wis.—Palmer v. Janesville Improve¬ 
ment Co., 219 N.W. 437, 195 Wis. 
607. 

46 C.J. P 863 note 19, 
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depends on the nature of the property and the dan¬ 
gers in its use ordinarily to be apprehended,and 
what constitutes a reasonably safe condition of 
premises for the protection of persons rightfully us¬ 
ing them depends on the nature of the use of, or 
activities conducted in, the building and the cir¬ 
cumstances surrounding the particular situation.-*^ 
So the owner of a building is not responsible for 
injuries resulting from unusual and unexpected uses 
of his property, contrary to its purpose and de¬ 
sign. Ordinarily due care is exercised where the 
construction and maintenance of the premises are 
substantially the same as those which have been in 
common and general use for a long period of time 
in similar buildings^^ unless it appears that such 
general usage is inherently dangerous or obviously 
improper.^® Slight imperfections or irregularities 
in private buildings or premises are not such de¬ 
fects as to show negligence in their maintenance.^^ 

Structural defects. Liability or nonliability for 
injuries resulting from structural defects in prem¬ 
ises is peculiarly dependent on the facts in each ac¬ 
tion.^ 2 Generally the owner of a building is not 
responsible for hidden structural defects therein 


where he has committed its plan and construction 
to a competent architect and builder.^s . While a 
cause of action for personal injury based on a 
structural defect in a building does not require 
proof of actual notice of such defect to the own¬ 
er,the owner is not liable for faulty construction 
of premises simply because an accident could have 
been avoided unless the accident was one which 
could reasonably have been anticipated in the light 
of experience.^^ The fact that there has been a 
deviation from the usual standards of construction 
in a building constitutes negligence only when it 
constitutes a deviation from the standards of rea- 
sonableness^s and has resulted in an unsafe and 
dangerous condition.^^ Continued user of premises 
for a long period of time without any accident neg¬ 
atives negligence arising out of claimed faulty 
construction of a building.^^ 

Knowledge or notice of defect or danger. A 
building owner generally is under a duty to keep 
himself informed of the condition of the building 
and may be held to a knowledge of such condition, 
whether or not as a matter of fact he had such 
knowledge,but ordinarily no liability exists for 


26. N.Y.—Odell v, Solomon, 1 N.E. 
408, 99 N.Y. 635. 

Metliods aud equipment 

Owner of premises is not obliged 
to use best methods or to have best 
equipment or safest place, but only 
such as are reasonably safe and ap¬ 
propriate for business.—Garthe v. 
Ruppert, 190 N.E. 643, 264 N.Y. 290. 
reargument denied 193 N.E. 291, 265 
N.Y. 502. 

27. Wash.—Kalinowski v. Young 
Women’s Christian Ass’n, 135 P.2d 
852, 17 Wash.2d 380—Shumaker v. 
Charada Inv. Co., 49 P.2d 44, 183 
Wash. 521. 

28. Ohio.—Kucera v. Grig’sby, 156 N. 
E. 249, 24 Ohio App. 457. 

45 C.J. p S’es note 37. 

29. Miss.—Daniel v. Jackson In¬ 
firmary. 163 So. 447, 173 Miss. 832. 

Mo.—Stein v. Buckingham Realty 
Co., App., 60 S.W.2d 712. 
Established usages and customs 
Owners exercise due care to keep 
premises reasonably safe by con¬ 
forming to established usages and 
customs.—Bruce v. Baer, Mo.App., 
76 S.W.2d 423. 

SO. Miss.—Daniel v. Jackson In¬ 
firmary, 163 So. 447, 173 Miss. 832. 
Mo.—Bruce v. Baer, App., 76 S.W.2d 
423. 

31. U.S.—^Lewis-Kures v. Edward R. 
Walsh & Co.. C.C.A.N.Y.. 102 F.2d 
42, cert>->rari denied 60 S.Ct. 132, 
308 U.S. J96, 84 L.Ed. 499. 

Mass.—Pastrick v. S. S. Kresge Co., 
192 N.E. 485, 288 Mass. 194. 


32. N.X—Ball V. Atlantic City Am¬ 
bassador Hotel Corp., 57 A.2d 362. 

33. Tex.—Corpus Juris quoted. In 
Hamblen v. Mohr, Civ.App., 171 S. 
W.2d 168, 171. 

45 C.J. p 865 note 36. 

34. U.S.—Sears, Roebuck & Co. v. 
Peterson, C.C.A.Minn., 76 P.2d 243. 

N.J.—Martin v. City of Asbury Park, 
168 A, 612, 111 N.J.Law 364. 

35. N.Y.—De Salvo v. Stanley-Mark- 
Strand Corporation, 23 N.B.2d 457. 
281 N.Y. 333—^Zussman v. Stanley- 
Mark-Strand Corporation, 23 N.E. 
2d 457, 281 N.Y. 333—Duckowitz v. 
S tan 1 ey -Mark-Stran d Corp or at ion, 
13 N.Y.S.2d 281, 257 App.Div. 941, 
reargument denied De Salvo v. 
Stanley-Mark-Strand Corporation, 
25 N.E.2d 143, 282 N.Y. 589. 

36. Miss.—Supreme Instruments 
Corporation v. Lehr, 1 So.2d 242, 
190 Miss. 600. 

37. N.J.—Ball V. Atlantic City Am¬ 
bassador Hotel Corp., 57 A.2d 362. 

33. N.Y.—De Salvo v. Stanley- 
Mark-Strand Corporation, 23 N.E 
2d 457, 281 N.Y. 333—^Zussman v. 
Stanley-Mark-Strand Corporation, 
23 N.E.2d 457, 28l N.Y. 333—Duck¬ 
owitz V. Stanley-Mark-Strand Cor¬ 
poration, 13 N.Y.S.2d 281, 257 App. 
Div. 941, reargument denied De 
Salvo V. Stanley-Mark-Strand Cor¬ 
poration, 25 N.E.2d 143, 282 N.Y. 
589. 

39. Cal.—Blumberg v. M. & T., Inc., 
App., 202 P.2d 311—^Moore v. 
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Marshall, 107 P.2d 89, 41 Cal.App. 
2d 400. 

Del.—Thompson v. Codes, 180 A. 522, 
7 W.W.Harr. 83. 

Da.—Grigsby v. Morgan & Lindsey, 
App., 148 So. 6015. 

Pa.—McCarthy v. Perence, 58 A.2d 
49. 358 Pa. 485. 

Tex.—Merchants Bldg. Corporation 
V. Adler. Civ.App., 110 S.W.2d 978, 
error dismissed. 

Wash.—Teter v. Olympia Lodge No. 
1, I. O. O, F., 80 P.2d 547, 195 
Wash. 185. 
nature of defects 

An owner of building is charge¬ 
able with defects, reasonably within 
his knowledge, in construction there¬ 
of, with inherent weakness in ma¬ 
terial or construction, and with de¬ 
fects in maintenance of which he had 
actual knowledge or should have had 
knowledge for sufficient time to cor¬ 
rect defects, and, if such defects 
cause injury to one lawfully in vicin¬ 
ity, owner is liable for resulting 
damages.—Long v. Crystal Refriger¬ 
ator Co., 277 N.W. 836, 134 Neb. 44. 

Artificial structure 

Persons who erect or maintain 
artificial structure upon property 
may be charged with knowledge of 
defects in such structure, causing 
danger to public, which reasonable 
inspection would disclose, and they 
must exercise reasonable care to 
guard against such danger.—Ford v. 
Grand Union Co., 197 N.E. 266, 268 
N.Y. 243, reargument denied 198 N. 
E. 546, 268 N.Y. 664. 
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harm resulting from dangerous conditions of which 
the owner or other person in control did not know 
and which could not be discovered by reasonable 
inspection,40 as in the case of latent defects of 
which the owner or occupant was ignorant and 
which he could not have discovered in the exercise 
of reasonable care and diligence.^i In other words, 
the person responsible for the safe condition of 
premises is liable only for injuries resulting from 
an unsafe condition which was known to him and 
not to the person injured, and which the person 
responsible for. the premises negligently permit¬ 
ted to exist and of which the person injured re¬ 
ceived no warning.42 So no liability is incurred 
where the dangers were as obvious and as well 
known to the person injured as to the owner or 
occupant.43 What constitutes constructive notice 
of a defective or dangerous condition of premis¬ 
es varies with each case,44 some factors affecting 
the question, in addition to the time elapsing be¬ 
tween the origin of the defect and the accident, be¬ 
ing the size and physical condition of the premis¬ 
es, the nature of the business conducted thereon, 
the number of persons using the premises and fre¬ 
quency of use, the nature of the defect and its lo¬ 
cation on the premises, its probable cause, and the 
opportunity which the owner had to remedy it.45 

b. Duties Imposed by Statute or Ordinance 

Where a statute imposes the duty to exercise reason¬ 
able care as to the conditicn of buildings and structures, 
noncompiiance therewith resulting in injury to a person 
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rightfully on the premises may constitute actionable 
negligence. 

Frequently the duty to exercise reasonable care 
as to the condition of buildings and structures is 
one imposed by statute or ordinance, and in such 
case noncompliance with the governmental regula¬ 
tion resulting in injury to a person rightfully on the 
premises may constitute actionable negligence-4® 
So the failure to comply with provisions as to par¬ 
ticular appliances or safeguards to be installed in 
buildings may constitute negligence per se,47 and 
the fact that city officials failed to require compli¬ 
ance with a building ordinance does not relieve the 
owner of liability to one injured as the result of a 
violation of the ordinance.4S The violation of some 
provisions, however, constitutes actionable negli¬ 
gence only when the duty imposed is for the benefit 
of, or is owed to, the person claiming to have been 
injured through the violation.49 

Under provisions obligating the owner to keep 
his building in repair and rendering him liable for 
the damage occasioned by its ruin, a third person 
incurring injuries may recover only by showing 
that the owner has been guilty of negligence by not 
keeping his building in repair, or that the accident 
was caused by a structural defect,and the provi¬ 
sion as to ^Vuin” renders the owner liable only 
when some part of the building collapses or breaks 
or gives way.^^ Under other provisions, sometimes 
referred to as ‘^safe-place’^ statutes, the owner of a 
public building or of a building used as a place of 
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40 . Cal.—Johnston v. De La Guerra 
Properties, 170 P.2d 5, 28 Cal.2d 
394. 

Mich.—Oppenheim v. Pitcairn, 292 N. 

W. 374. 293 Mich. 475. 

Mont.—Doran v. U. S. Building- & 
Loan Ass'n, 20 P.2d 835, 94 Mont. 
73. 

46 C.J. p 863 note 19 [©]• 

XJnhnown and hidden defects 
One who has taken all proper care 
to render a building safe is not lia¬ 
ble for unknown and hidden defects 
in it. 

Pa.—Walden v. Finch, 70 Pa. 460. 
Tex.—Corpus Juris q loted la Hamb¬ 
len V. Mohr, Civ.App., 171 S.W.2d 
168, 171. 

41. Pa.—Martin v. Wentz, 21 A.2d 

444, 145 Pa.Super. 424—Ley v. 

Bowman, Com.Pl., 46 Dauph.Co. 
135. 

42. Mo.—Wiedanz v. May Depart¬ 
ment Stores Co., App., 156 S.W.2d 
44. 

43. Mass.—Callaghap v. R. H- 
White Co,, 22 N.E.2d 10, 303 Mass. 
413. 

^ 0 .—Schmoll V. National Shirt 
Shops of Mo., 193 S.W.2d 605, 364 


Mo. 1164—Vogt V. Wurmb, 300 S. 
W. 278. 318 Mo. 471. 

N.T.—Powers v. Montgomery Ward 
& Co., 295 N.Y.S. 712, 251 App.Div. 
120, affirmed 12 N.E.2d 595, 276 N. 

y, 600, 

44. Pa.'—Bremer v. W. W. Smith, 
Inc., 191 A. 395, 126 Pa.Super..408. 

45. Pa.—Bremer v. W. W. Smith, 
Inc., supra. 

46. La.—Wise v. Lavi^ne, 70 So. 
103, 138 La. 218—Roppolo v. Pick, 
App., 4 So.2d 839—Guidry v. Ham¬ 
lin, App., 188 So. 662, 

45 C.J. p .863 note 19 [f]. 

Duties imposed by statute with re¬ 
spect to particular places or de¬ 
fects see infra subdivision c of 
this section. 

Violation of statute or ordinance as 
constituting negligence generally 
see supra § 19. 

47. Ohio.—Miller v. Stambaugh- 
Thompson Co., App., 34 N.E.2d 309. 

48. Wash.—Moore v. Dresden Inv. 
Co., 298 P. 465, 162 Wash. 289, 77 
A.L.R. 1258. 

49. N.T.—Savage v. Mathieson Al¬ 
kali Works, 22 N.T.S.2d 692, 174 
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Misc. 1022, affirmed 27 N.T.S.2d 
454, 261 App.Div. 1053. 

45 C.J. p 728 note 92, 

50. TT.S.—^Daroca v. Metropolitan 
Life Ins. Co., C.C.A.La., 121 F.2d 
917, certiorari denied 62 S.Ct. 483, 
314 U.S. 700, 86 L.Ed. 559. 

La.—Heath v. Suburban Bldg. Sb, 
Loan Ass’n., App., 163 So. 546. 

45 C.J. p 863 note 18 [bj. 

G-eueral la-w of aegligence 

The responsibility imposed on 
property owners by statutes provid¬ 
ing that owner of a building is an¬ 
swerable for damage occasioned by 
its ruin is subject to the general 
law of negligence.—Mills v. Heid- 
ingsfleld. La.App., 192 So. 786. 
Kuo-wledge of condition 

The fact that owner was ignorant 
of unsafe condition of a- structure 
or did not or could not discover the 
defective condition does not relieve 
owner of statutory duty to maintain 
his property in a condition of safety 
to others.—Roppolo v. Pick, La.App., 
4 So.2d 839. 

51. La.—Guidry v. Hamlin, App., 
188 So. 662. 
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employment is required to construct, repair, or 
maintain his building so as to render it safe for 
persons frequenting such building.^^ Such a stat¬ 
ute imposes on the building owner a higher duty 
than that which existed under the common law,^^ 
and subjects him to the primary duty to render the 
building safe notwithstanding an architect was en¬ 
gaged but he is not an insurer^^ and is not re¬ 
quired to do the impossible or the unreasonable in 
maintaining the premises in a safe condition.^® 
Although the duty imposed by the statute is an ab¬ 
solute one, the terms ''safe'' and “safety’' are rela¬ 
tive, not absolute,and what is a safe place de¬ 
pends on the facts and conditions of each case.^^ 
The duty of the owner of a public building under 
the safe-place statute extends only to such portions 
as are used or held out to be used by the public.^^ 
It has been held that the obligation placed on the 
owner is limited to structural defects.®^^ 

c. Particular Places and Defects 

(1) In general 


(2) Difference in Floor levels 

(3) Steps, ramps, and stairways 

(4) Smooth or slippery surfaces 

(5) Protection of window cleaners 

(1) In General 

The general rules as to the duty of the person In 
charge of a building or structure to keep the premises in 
a safe condition apply in determining liability for in¬ 
juries due to the collapse of the structure, and to de¬ 
fective or dangerous doors, aisles and passageways, or 
floors. 

The general rules as to the duty of the owner or 
other person in control of a building or structure to 
maintain the same in a reasonably safe condition to 
avoid injury to persons rightfully on the premises, 
and to comply with governmental requirements as 
to the condition of the premises, discussed supra 
subdivisions a and b of this section, have been ap¬ 
plied in determining liability for injuries due to the 
collapse of a building or structure,®^ or roof or 

portion thereof, to falling walls, other ob- 


52. OMo-—^American Steel & Wire 
Co. V. Sieraski, App., 119 F.2d 709. 
Wis.—Sweitzer v. Fox, 275 N.W. 546, 
226 Wis. 26—^Washburn v. Sko&ff, 
233 N.W. 764, 204 Wis. 29, rehear¬ 
ing* denied 235 N.W. 437, 204 Wis. 
29. 

Order of iadiistariai commission 

(1) With respect to liability of 
store owner for alleged violation of 
safe-place statute, where industrial 
commission by order provides neces¬ 
sary elements of safety relative to 
certain portion of premises, it is not 
for court or jury to establish others. 
—Waterman v. Heinemann Bros. Co., 
282 N.W. 29, 229 Wis. 209, 

(2) So, where industrial commis¬ 
sion makes lawful order for safety of 
employees and frequenters of public 
buildings, and order is complied 
with, safety of place is conclusively 
established, and sole question is 
whether structure conforms to order. 
—Bent V. Jonet, 252 N.W. 290, 213 
Wis. 635, 126 A.L..R. 1245. 

63. U.S.—Sykes V. Bensinger Recre¬ 
ation Corporation. C.C.A.Wis., 117 
F.2d 964. 

Wis.—Bunce v. Grand & Sixth Bldg,, 
238 N.W. 867, 206 Wis. 100, fol¬ 
lowed in 238 N.W. 869, 206 Wis. 
104. 

ISTecessity of proving negligence 
Right of plaintiff to recover did 
not depend on establishing negli¬ 
gence of owner of building with re¬ 
spect to alleged defective construc¬ 
tion or method which resulted in con¬ 
dition that caused plaintiff’s injuries; 
but mere failure to comply with 
statute results in liability.—Sweitzer 
r. Fox, 275 N.W. 546, 226 Wis. 26. 


54 . -^is.—Bunce v. Grand & Sixth 
Bldg., 238 N.W. 867, 206 Wis. 100, 
followed in 238 N.W. 869, 206 Wis. 
104. 

55. U.S.—Sykes v. Bensinger Recre¬ 
ation Corporation, C.C.A.Wis., 117 
F.2d 964. 

56. Wis.—Brown v. Appleton Ma¬ 
sonic Temple Ass’n, 9 N.W.2d 637, 
243 Wis. 147—Cronce v. Schuetz, 1 
N.W.2d 789, 239 Wis. 425. 

57. U.S.—Sykes v. Bensinger Recre¬ 
ation Corporation, C.C.A.Wis., 117 
F.2d 964. 

Wis.—Cronce v. Schuetz, 1 N.W.2d 
789, 239 Wis. 425. 

58. U.S.—Sykes v. Bensinger Recre¬ 
ation Corporation, C.C.A.Wis., 117 
F.2d 964. 

59. Wis.—^Delaney v. Supreme Inv. 
Co., 29 N.W.2d 754, 251 Wis. 374. 

60. Wis.—Gokey v. Electric House¬ 
hold Utilities Corporation, 6 N.W. 
2d 189, 241 Wis. 385—Jaeger v. 
Evangelical Luth. Holy Ghost 
Gongr., 262 N.W. 585, 219 Wis. 209. 

61. Pa.—Riebel v. Land Title Bank 
& Trust Co., 17 A.2d 742, 143 Pa. 
Super. 136. 

Tenn.—^Northcross v. Loew’s Memph-r 
is Theater Co., 3 Tenn.App. 51. 

45 C.J. p 864 note 20. 

Excess load 

The law will take notice of a sit¬ 
uation where an excess load is in su¬ 
perimposition with an inadequate 
support, and, where a person is in¬ 
jured because of that dangerous in¬ 
terrelation, the law will hold as an¬ 
swerable in damages the person who 
was primarily responsible for it.— 
Paulscak v. Hoebler, 198 A. 646, 330 
Pa. 184. 


Faulty carpenter work would not 
prove negligence of owner of gravel 
bin, collapse of which caused inju¬ 
ry.—Christensen v. Bremer, 160 N.E. 
410, 263 Mass. 129. 

Violation of statute as to the 
weight which might rest on building 
foundations of a certain character, 
resulting in injury from collapse of 
structure, may constitute negligence 
per se.—Pitcher v. Lennon, 42 N.T.S. 
156, 12 App.Div. 356. 

62. Pa.—Kimble v. Mackintosh 

Hemphill Co., 59 A.2d 68, 359 Pa. 
461. 

Balustrade 

House owner and manager owed 
house painter no duty to keep obvi¬ 
ously ornamental roof balustrade 
strong enough to prevent person 
from falling from roof.—Stern v. 
Swartz, 186 N.E. 584, 283 Mass. 436. 
Negligence held not shown 
Cal.—^Kolburn v. P. J. Walker Co., 
101 P.2d 747, 38 Cal.App.2d 545. 
Mo.—McLaughlin v. Creamery Pack¬ 
age & Manufacturing Co., App., 130 
S.W.2d 656. 

63. Conn.—^Lewis v. I. M. Shapiro 
Co., 44 A.2d 124, 132 Conn. 342. 

ICy.—A. H. Bowman & Co. v. Wil¬ 
liams, 21 S.W.2d 790, 231 Ky. 433. 
Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Pope v. Reading Co., 
166 A. 106, 304 Pa. 326—Riebel v. 
Land Title Bank & Trust Co., 17 
A.2d 742, 143 Pa.Super. 136. 

45 C.J. P 864 note 21. 

Independent contractor, employed 
to remove a platform and wall from 
premises adjacent to railroad land, 
which land was commonly used by 
pedestrians as a passageway, before 
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jects;64 to bursting plumbing and to defective ascertaining the 
or dangerous doors,such as swinging®^ or revolv- with respect to 
ing68 doors. Such rules have also been applied in 


leaving wall in an unsupported con- 
dition, had duty to consider wheth¬ 
er persons would be subjected to 
danger from wall and to have antici¬ 
pated presence of persons in vicini¬ 
ty of wall.—Lewis v. I. M- Shapiro 
Co., 44 A.2d 124, 132 Conn. 342. 

Alleged duty of subooutractor 
whose contract included excavation 
and backfill work and excluded shor¬ 
ing and underpinning work, to reme¬ 
dy dangerous condition of wall of 
excavation, ended when subcontrac¬ 
tor transferred control and posses¬ 
sion of wall to general contractor.— 
Walker v. McNichol Paving & Con¬ 
struction Co., 189 A. 673, 325 Pa. 267. 

64 . La.—Fenasci v. S. H. Kress & 
Co., 134 So. 779, 17 La.App. 170. 

Md.—Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

j^eb.—Long v. Crystal Refrigerator 
Co., 277 Isr.W. 830, 134 Neb. 44. 

—Colby V. Treisman Bros., 153 
A.’ 469, 85 N.H. 19. 

Pa.—Straight v. B. F. Goodrich Co., 
47 A.2d 605, 354 Pa. 391—Linea- 
weaver v. John Wanamaker Phila¬ 
delphia, 149 A. 91, 299 Pa. 45. 

Tex.—Collins v. Gulf Bldg. Corpora¬ 
tion, Civ.App., 83 S.W.2d 1093, er¬ 
ror refused. 

45 C.J. p 864 note 22. 

Knowledge of peril 
Where deceased entered building 
under construction and was killed by 
falling timber, actual knowledge of 
his peril was essential to impose on 
owner and builder duty of using 
means to avoid injuring him.—Colley 

V. Watson Co., Tex.Civ.App., 62 S. 

W. 2d 516, error refused. 

0-lass sash 

In determining whether grocer 
was liable to business visitor for in¬ 
juries sustained by visitor when 
glass sash in an inside partition lo¬ 
cated in the business premises fell 
on the visitor’s head, the grocer did 
not have duty to install every con¬ 
ceivable safety device to prevent the 
glass sash from falling.—Hartman v. 
Miller, 17 A.2d 652, 143 Pa.Super. 
143. 

65 . Mass.—Grasselli Dyestuff Corp. 
V. Campbell, 156 N.E. 17, 259 Mass. 
103. 

45 C.J. p 864 note 23. 

Preezing 

Where a water pipe is left exposed 
to the elements above the ground 
during freezing weather, charged 
with water, so as negligently to 
damage the property of another, a 
different rule as to liability applies 
than where there has been a burst¬ 
ing of underground water pipes, 
since negligence may cause the dam¬ 
age in the first instance whereas the 


exercise of reasonable care would 
not be likely to prevent it in the oth¬ 
er.—Goodman v. Long Funeral 
Home, 186 So. 313, 184 Miss. 851— 
45 C.J. P 864 note 23 [a]. 

86. Mass.—Callaghan v. R. H. 

White Co., 22 N.E.2d 10, 303 Mass. 
413—^Kelley v. Jordan Marsh Co., 
179 N.E. 299, 278 Mass. 101. 
Transparent glass door 

A store owner was not liable for 
injuries to person who walked into 
newly installed door consisting of 
one piece of practically transparent 
glass swung on pins, containing 
glass handles fastened by metal fit¬ 
tings, and metal plate with keyhole, 
since owner could not reasonably 
have anticipated resulting injury.— 
Rosenberg v. Hartman, 46 N.E. 2d 
406, 313 Mass. 54. 

Negligence held not shown 
N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. 
N.T.—Mangel v. Bronx Borough 
Bank, 271 N.T.S. 432, 241 App.Div. 
160. 

67. Mass.—Callaghan v. R. H. 

White Co., 22 N.E.2d 10, 303 Mass. 
413. 

45 C.J. p 864 note 24. 

Swinging of door by another 

The owner of a public building 
would not be liable for injuries to 
person due solely to negligence of 
other persons on premises in opera¬ 
tion of swinging doors. 

Mass.—Callaghan v. R. H. White Co., 
supra. 

Mont.—Leybold v. Fox Butte Thea¬ 
ter Corporation, 62 P.2d 223, 103 
Mont. 232. 

45 C.J. p 864 note 24 [a]. 

Absence of door checks 

In action against store owner for 
injuries received by person when 
struck by swinging door, proof that 
door checks, with which doors were 
not equipped, were in use elsewhere 
would not be evidence of liability of 
store owner.—Callaghan v. R. H. 
White Co., supra. 

Negligence held not shown 
Ga.—Whitehead v. Southern Bell 
Telephone & Telegraph Co., 141 S. 
E. 922, 37'Ga.App. 775. 

68. Md.—^Hochschild, Kohn & Co. v. 
Murdoch, 141 A. 905, 154 Md. 575. 

Ohio.—Rathman v. First American 
Bank & Trust Co. of Middletown, 
55 N.E.2d 865, 73 Ohio App. 283. 

45 C.J. P 864 note 25. 

Not a dangerous instrumentality 
Owner of building was not liable 
to child, who was injured while 
playing on revolving door, in absence 
of showing that door was defective 
or lacked ordinary safety devices, 
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existence of actionable negligence 
approaches® 9 entrances or ex- 


since revolving door is not inherent¬ 
ly dangerous instrumentality.—Pro¬ 
vo V. Toledo Trust Co., 19 N.E, 2d 
520, 60 Ohio App. 82. 

Attendants 

Revolving doors are so common 
that ordinarily store proprietors are 
not bound to provide attendants to 
assist users thereof.—Den Braven v. 
Meyer Bros., 64 A.2d 219, 1 N.J. 470. 
Collapse of wing 

(1) Collapse of wing of revolving 
door leaving open passage, was not 
of itself negligence as against per¬ 
son injured by door in making exit.— 
Hochschild, Kohn & Co. v. Murdoch, 
141 A. 90^, 154 Md. 575. 

(2) Occupant of business premises 
was not negligent in selection and 
use of revolving door equipped with 
safety appliance permitting wing to 
collapse under unusual strain for 
purpose of protecting public against 
hazard of a panic.—^Farina v. Pir^t 
Nat. Bank, 51 N.E.2d 36, 72 Ohio App. 
109. 

Acts of third person 

(1) Defendant was not liable for 
acts of a third person dashing 
through revolving door at defend¬ 
ant’s store without regard to safety 
of others, causing plaintiff's injuries; 
but, where defendant had reason to 
anticipate some such conduct, rea¬ 
sonable care would require that de¬ 
fendant inspect and maintain brak¬ 
ing device on door in such condition 
that it would perform its function to 
hold down the speed of the door.— 
Raga V. S. S. Kresge Co., 84 N.T.S.2d 
776, 274 App.Div. 966. 

(2) Storekeeper would not be lia¬ 
ble for injuries sustained when per¬ 
sons behind plaintiff in revolving 
door caused it to revolve too rapidly, 
throwing her to sidewalk.—Kelley 
V. Jordan Marsh Co., 179 N.E. 299, 
278 Mass. 101. 

69. U.S.—^American Stores Co. v. 

Murray, C.C.A.Pa., 87 F.2d 894. 

Mo.—Happy v. Walz, 213 S.W.2d 410 

—Cannon v. S. S. Kresge Co., 116 

S.W.2d 559, 233 Mo.App. 173. 

45 C.J. p 864 note 26. 

Different levels 

It is not negligence to maintain 
under appropriate circumstances dif¬ 
ferent levels in approaches to places 
of business.—Seal v. Safeway Stores, 
147 P.2d 359, 48 N.M. 200. 

Snow and ice 

Owner of building was not an in¬ 
surer of safety of persons using 
common approach to premises 
against possibility of injury by rea¬ 
son of snow and ice on steps of ap¬ 
proach, but had duty merely to use 
reasonable care to maintain approach 
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to store aisles and passagewaysto defec- sages; and to unguarded or defective platforms or 
tive or unsafe floors to open and unguarded passageways^® 
trapdoors^^ or other openings'^* in floors and pas- 


in reasonably safe condition under 
all the circumstances.—Drible v. Vil- 
lagre Improvement Co., 192 A. 308, 
123 Conn. 20. 

70 . Ga.—Hatfield v. Roberts. 160 S. 

E. 537, 43 Ga.App. 525. 

Ill.—Todd V. S. S. Kresgre Co.. 52 N. 

E.2d 206, 384 Ill. 524. 

Mass.—McCarthy v. Great Atlantic 
& Pacific Tea Co., 198 N.E. 757, 292 
Mass. 526. 

N.H.—Menard v. Cashman, 55 A.2d 
156, 94 N.H. 428. 

Wash.—Tyler v. F. W. Woolworth 
Co., 41 F.2d 1093, 181 Wash. 125, 
45 C.J. p 864 note 27. 

Customary actioiis 

Owner of property on business 
street may not negligently disregard 
customary actions of public in use 
of entrances.—Pickford v. Abramson, 
152 A. 317, 84 N.H. 446. 

Boundaries of premises 

Duty to furnish safe entrance and 
exit to building is not, under all cir¬ 
cumstances, to be determined by ex¬ 
act boundaries of premises.—Cannon 
V. S. S. Kresge Co,, 116 S.W.2d 559. 
233 Mo.App. 173, 

Control 

If the occupant of a building 
chooses to adopt as the entrance and 
exit to the building an entrance and 
exit not under his control, which he 
may repair and maintain in condi¬ 
tion, but permits to become unsafe, 
he cannot avoid responsibility for 
injuries to one rightfully on the 
premises.—Cannon v. S. S. Kresge 
Co., supra. 

Iiightiug* 

If manner in which entrance to 
garage was constructed and main¬ 
tained required that it be lighted in 
order to be reasonably safe for those 
using it, it was duty of garageman 
so to light it.—Manley v. Haus, 32 
A.2d 668. 113 Vt. 217. 

Negligence or "breach of duty held 
not shown 

(1) In general. 

Colo,—Saliman v. Silk, 194 P.2d 304, 
118 Colo. 220. 

Neb,—Smith v. Epstein Realty Co., 
277 N.W. 427, 133 Neb. 842. 

Tex.—Marshall v. San Jacinto Bldg.. 
Civ.App., 67 S.W.2d 372, error re¬ 
fused. 

(2) Maintenance of street entrance 
to store higher than sidewalk was 
not negligence, even though door 
when closed concealed fact.—^Wat¬ 
kins V. Piggly Wiggly Bird Co., C.C. 
A.MO., 31 F.2d SS9. 

(3) Use of mats in building en¬ 
trance way was not breach of obli¬ 
gation to passing pedestrians unless 
defective condition of mat, negli¬ 
gently suffered to exist after suflfi- 


cient notice, rendered way unsafe.— 
Weidman v. Consolidated Gas, Elec¬ 
tric Light & Power Co., 148 A. 270, 
158 Md. 39. 

71- U.S.—Phillips V. Montgomery 
Ward & Co., C.C-A.Miss., 125 F.2d 
248. 

Cal.—Tuttle v, Crawford, 63 P.2d 
1128, 8 Cal.2d 126—Brown v. Holz- 
wasser, Inc., 291 P. 661, 108 Cal. 
App. 483. 

L,a.—Reid v. Monticello, App., S3 So. 
2d 760—Battles v. Wellan, App., 
195 So. 663—Bartell v. Serio, App., 
180 So. 460. 

Md.—Chalmers v. Great Atlantic & 
Pacific Tea Co., 192 A. 419, 172 Md. 
552. 

Mass.—Parker v. Jordan Marsh Co., 
37 N.E.2d 465, 310 Mass. 227— 
Lombardi v. F. W. Woolworth Co., 
22 N.E.2d 28, 303 Mass. 417—Mc¬ 
Carthy V. Great Atlantic & Pacific 
Tea Co., 198 N.E. 757, 292 Mass. 
526. 

Mich.—Van Brocklin v. Bragman, 29 
N.W.2d 159, 319 Mich. 220—Car¬ 
penter V. Herpolsheimer’s Co., 271 
N.W. 575, 278 Mich. 697. 

Mo.—Casciaro v. Great A. & P. Tea 
Co., 183 S.W.2d 833, 238 Mo.App. 
361—Blackwell v. J. J. Newberry 
Co., App., 156 S.W.2d 14. 

Tenn.—Gargaro v. Kroger Grocery & 
Baking Co., 118 S.W.2d 561, 22 

Tenn.App. 70. 

45 C.J. p 864 note 28. 

The arrangement of merchandise 
in a pile in store so that there is a 
possibility that merchandise may fall 
into aisle is not negligence unless 
storekeeper permits merchandise to 
remain in aisle after he has received 
timely notice of its presence there 
or fails to make visits at reasonable 
intervals to the place so as to ac¬ 
quaint himself with its condition.— 
Lee V, Meier & Frank Co., 114 P.2d 
136, 168 Or. 600. 

Negligence held not shown 
Ga.—Tin ley v. F. W. Woolworth Co., 
28 S.E.2d 322, 70 Ga.App. 390. 
Mass.—Lavoie v. Brockelman Bros., 
53 N.B.2d 999, 315 Mass. 673. 

Minn.—Smith v. Emporium Mercan¬ 
tile Co., 251 N.W. 265, 190 Minn. 
294. 

Pa.—Wurster v. Armstrong, 21 A.2d 
650, 145 Pa.Super. 583. 

72. U.S.—Great Atlantic & Pacific 
Tea Co. v. Weber, C.C.A.Pa., 51 F. 
2d 1051—^Rankin v. S. S. Kresge 
Co., D.C.W.Va., 59 F.Supp. 613, af¬ 
firmed, C.C.A., 149 F.2d 934—Ran¬ 
dolph V. Great Atlantic & Pacific 
Tea Co., D.C.Pa., 2 F.Supp. 462, af¬ 
firmed, C.C.A, Great Atlantic & 
Pacific Tea Co. v. Randolph, 64 F. 
2d 247. 


Cal.—Tuttle v. Crawford, 63 P.2d 
1128, 8 Cal.2d 126. 

Ky.—F. W. Woolworth Co. v. Brown, 
79 S.W.2d 362. 258 Ky. 29—Kroger 
Grocery & Baking Co. v. Monroe, 
34 S.W.2d 929, 237 Ky. 60. 

La.—Bartell v. Serio, App., 180 So. 
460. 

Minn.—McGenty v. John A. Stephen¬ 
son & Co., 15 N.W.2d 874, 218 Minn. 
311. 

Mo.—Stanfill v. Trading Post Co., 
App., 106 S.W.2d 952. opinion 
quashed on other grounds State 
ex rel. Trading Post Co. v, Shaln, 
116 S.W.2d 99, 342 Mo. 5S8. 

Ohio.—Cleveland Athletic Ass'n Co. 
V. Bending, 194 N.E. 6, 129 Ohio St. 
152. 

Or.—Lee v, Meier & Frank Co., 114 
P.2d 136, 160 Or. 600—Saunders v. 
A M. Williams & Co., 62 P.2d 260, 
155 Or. 1—Lopp V. First Nat. 
Bank, 51 P.2d 261, 151 Or. 634. 

45 C.J. P 865 note 29. 

Theater stag© 

(1) Theater owner had duty to ex¬ 
ercise ordinary care to maintain 
stage upon which actor performed 
in a reasonably safe condition. 

Ill.—Fier v. Chicago Orpheum Co., 
14 N.E.2d 860, 295 Ill.App. 247. 
Wis.—Mennetti v. West Side Busi¬ 
nessmen's Ass’n, 18 N.W.2d 487, 
246 Wis. 586. 

(2) However, operator of theater 
was not liable for injuries received 
by performer who fell when her foot 
caught in “groove" in floor of stage 
during performance, where defect in 
floor, if any, was so trivial that it 
was not observable by the nalced eye 
and operator had no notice either ac¬ 
tual or constructive of defective con¬ 
dition.—^Paradise v. Rhinelander 
Theatres, 5 N.T.S.2d 117, 254 App. 
Div. 341, motion granted 17 N.E.2d 
139, 278 N.Y. 720. 

Negligence held not shown 
La.—Battles v. Wellan, App., 195 So. 
663. 

73. Wis.—Schabow v. Wisconsin 

Tract., etc., Co., 155 N.W. 951, 162 
Wis. 175. 

45 C.J. P 865 note 32. 

74. Pa.—Clopp V. Mear, 19 A. 504, 
134 Pa. 203. 

45 C.J. P 865 note 33. 

Elevator shafts see infra § 82. 
Negligence held not shown 
N.T.—Schwab v. Rubel Corporation, 
23 N.T.S.2d 222, 260 App.Div. 946, 
appeal denied 25 N.Y.S.2d 998, 261 
App.Div. 829, reversed on other 
grounds 37 N.E.2d 234, 286 N.Y. 
625. 

75. Cal.—Madigan v. O. A. Hale & 
Co., 265 P. 574, 90 Cal.App. 151. 
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While the mere presence of a foreign substance 
or object on the floor of premises does not of itself 
constitute negligence,'^^ at least where such sub¬ 
stance or object was placed there by some third per¬ 
son without the knowledge of the person responsi¬ 
ble for the condition of the premises,^7 if the per¬ 
son in charge of the premises placed the object on 
the floor or permitted the object to remain after 
having acquired actual or constructive notice of its 
presence, and such object caused injury, he may be 
held guilty of negligence if the object was of such 
a nature that it would be considered by men of 
ordinary prudence and care to be reasonably like¬ 
ly to cause injury.78 Actionable negligence may 
arise from the violation of governmental regula¬ 
tions as to the laying of temporary floors in build¬ 
ings under construction,7^ as to the condition of 
scaffolds,^® and as to the mode of construction, lo¬ 
cation, and maintenance of fire escapes.^i 

(2) Difference in Floor Levels 

The mere fact that there Is a slight difference between 
floor levels In different parts of a building or a slight un- 
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evenness or slope in a floor does not In itself Indicate neg¬ 
ligence unless, owing to the character, location, or sur¬ 
rounding condition of the change of level, a reasonably 
careful person would not be likely to expect or see it. 

The mere fact that there is a slight difference 
between floor levels in different parts of a build- 
mg ^2 or a slight unevenness®^ or slope^^ in a floor 
does not in itself indicate negligence with respect 
to injuries ihcurred by persons rightfully on the 
premises, at least where the change in floor level 
is in plain sight and stands by itself without the 
intrusion of other material factors.®^ The rule may 
be otherwise, however, where, owing to the char¬ 
acter, location, or surrounding condition of the 
change of level, a reasonably careful person would 
not be likely to expect or see it.®® The installation 
of means to accommodate persons using the prem¬ 
ises in their passage up and down a grade between 
different levels does not constitute negligence un¬ 
less the owner or occupant has failed to exercise 
ordinary care in the construction or maintenance of 
his installation.s7 So a step-down or a step-up in a 
public building does not in and of itself constitute 
negligence.®® The duties imposed with respect to 


Mass.—Rice v, Rosenberg, 165 N.E. 
667, 266 Mass. 520. 

—Thompson v. Palladino, 294 N. 
T.S. 461, 250 App.Div. 817, motion 
granted and reargument denied 297 
N.T.S. 799, 251 App.Div. 766, af¬ 
firmed 11 N.E.2d 792, 275 N.Y. 633. 
Pa.—Cathcart v. Sears, Roebuck & 
Co., 183 A. 113, 120 Pa.Super. 531. 
45 C.J. P 865 note 34. 

Negligence held not shown 
Mich.—Ralph v. National Lumber¬ 
man’s Bank, 273 N.W. 399, 280 

Mich. 77. 

76. U.S.—Rankin v. S. S. Kresge Co., 

D. C.W.Va., 59 F.Supp. 613, affirmed, 
C.C.A,, 149 P.2d 934. 

Ill.—Jones V. Kroger Grocery & Bak¬ 
ing Co., 273 Ill.App. 183. 

W.Va.—O’Flaherty v. Tarrou, 43 S.E. 
2d 392. 

77. Ind.—J. C. Penney, Inc., v. Kel- 
lermeyer, 19 N.E.2d 882, 107 Ind. 
App. 253, rehearing denied 22 N.E. 
2d 899, 107 Ind.App. 253. 

78. Ind.—J. C. Penney, Inc., v. Kel- 
lermeyer, supra, 

79. Or.—Morgan v. Bross, 129 P. 
118, 64 Or. 63. 

Owner is not included within law 
requiring close board flooring in 
spaces between girders or floor beams 
during erection of iron or steel 
frame building.—^Hunter v. Narra- 
gansett Electric Lighting Co., 146 A. 
624, 50 R.I. 196. 

Violation of statutory duty held not 
shown 

Ind.—Grubb v. Auburn Hotel, 176 N. 

E. 19, 96 Ind.App. 672 


80. Neb.—^Johnson v. Weborg, 7 N. 
W.2d 65, 142 Neb. 516. 

Common method 

Erection of scaffold by placing 
planks on horses, although simple 
and common method, is within statu¬ 
tory requirement that scaffold be so 
erected as to be safe place for men 
j to work thereon.—Rimmke v. Gie- 
I rich, 81 N.E.2d 221, 335 Ill.App. 125. 
Implied liability 

One who has been injured because 
of another's failure to comply with 
statute providing that all. scaffolds 
used in erection, repairing, or altera¬ 
tion of any building shall be erected 
in a safe, suitable, and proper man¬ 
ner, has the right to recover under 
the statute, even though the statute 
does not expressly impose liability.— 
Johnson v. Weborg, 7 N.W.2d 65, 142 
Neb. 616. 

81. Cal.—Marr v. Whistler, 193 P. 
600, 49 Cal.App. 364. 

Mo.—Fassi v. Schuler, 159 S.W.2d 
774, 349 Mo. 160. 

45 C,J. p 716 note 10. 

82. Fla.—Matson v. Tip Top Gro¬ 
cery Co., 9 So.2d 366, 151 Fla. 247. 

Mich.—Boyle v, Preketes, 247 N.W. 
763, 262 Mich. 629—Garret v. W. S. 
Butterfield Theatres, 246 N.W. 57, 
261 Mich. 262. 

Minn.—^Anderson v. Sears, Roebuck & 
Co., 26 N.W.2d.355, 223 Minn. 1. 
N.M.—Seal v. Safeway Stores, 147 P. 

2d 359, 48 N.M. 200. . 

Pa.—Haddon v. Snellenburg, 143 .A. 
8, 293 Pa. >333—Strawhacker v. 

, Stephen F. Whitman & Son, 23 A. 
2d 349, 147 Pa^Super. 33—^Hixen-. j 
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baugh V. J. G. McCrory Co., 21 A.2d 
242, 145 Pa.Super. 586—Hixen- 

baugh v, J. G. McCrory Co., 20 A. 
2d 910, 145 Pa.Super. 586. 

45 C.J. p 866 note 44. 

33. Mo.—Schmoll v. National Shirt 
Shops of Mo., 193 S.W.2d 605, 354 
Mo. 1164. 

A metal plats projection about an 
eighth of an inch above level of the 
floor at head of stairway in defend¬ 
ant's store was not so slight or in¬ 
consequential that it could not have 
constituted an actionable defect.— 
Haverkost v. Sears, Roebuck & Co.* 
Mo.App., 193 S.W.2d 357. 

84. N.T.—Cassin v. J. J, Newberry 
Co., 68 N.Y.S.2d 363, 271 App.Div. 
103S. 

Okl.—Oklahoma Natural Gas Go. v. 

Glazier, 137 P.2d 584, 192 Okl. 516. 
Tenn.—Dolan v. Ery Block Mercan¬ 
tile Co., 126 S.W.2d 376, 23 Tenn. 
App. 47. 

85. Minn.—Anderson v. Sears, Roe¬ 
buck & Co., 26 N.W.2d 355, 223 
Minn. 1. 

86. La.-—Knight v. Travelers Ins. 
Co., App., 32 So-2d 508. 

Md.—Lohg v. Joestlein, 66 A.2d 407. 
Mich.—Boyle v. Preketes, 247 N.W. 
763, 262 Mich. 629—Garret v. W. S. 
Butterfield Theatres, 246 N.W. 67, 
261 Mich. 262. 

87* Mo.—Cameron v. Small, 182 S.W. 
2d 565. 

88. Kan,—Buck v. Miller Amuse¬ 
ment Co., 200 P.2d 286, 166 Kan. 
205. 

La.—^Knight v. Travelers, Ins. C.o., 
App., 32 So.2d 508. j 
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the safe condition of steps and ramps are discussed 
infra subdivision c (3) of this section. 

(3) Steps, Ramps, and Stairways 

The duty to keep a building or structure in a reason¬ 
ably safe condition for the protection of persons right¬ 
fully on the premises applies to steps, ramps, and stair¬ 
ways; and the violation of governmental regulations with 
respect to the construction and maintenance of stairways 
may constitute actionable negligence. 

The general rule that the owner or other person 
in control of a building or structure must keep it 
in a reasonably safe condition, for the protection of 
persons rightfully on the premises, discussed supra 
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subdivision a of this section, has been applied in de¬ 
termining the existence of negligence with respect 
to defectives^ or obstructed^^ stairways, and to de¬ 
fective or dangerous steps or ramps up or down 
from the sidewalk, street, or outside way.^i A de¬ 
fect may be so slight as not to constitute its pres¬ 
ence a neglect of duty to maintain the stairway 
with ordinary care.^^ xhe violation of govern¬ 
mental regulations with respect to the construction 
and maintenance of stairways may constitute ac¬ 
tionable negligence,93 as in the case of regulations 
providing for proper and substantial handrails on 
stairways but an omission in this respect does 


H.C.—Benton v. United Bank Bldg. 
Co., 28 S.E.2d 491, 223 N.C. 809. 

89. U.S.—Montg'omery Ward & Co, 
V. Snuggins, C.C.A.Minn., 103 F.2d 
458. 

Conn.—Perron! v. Savings Bank of 
Tolland, 25 A.2d 45, 128 Conn. 679. 
Ga.—Leach, v. Inman, 12 S.E.2d 103, 
63 Ga.App. 790. 

Ill.—Steinberg v. Northern Illinois 
Telephone Co., 260 Ill.App. 538. 
Mass.—^Hillis v. Sears Roebuck & Co., 
187 N.E. 558, 284 Mass. 320—Bice 
V. Rosenberg, 165 N.E. 667, 266 
Mass. 520. 

TexL—McCrory's Stores Corporation 
V. Murphy, Civ.App., 164 S.W.2d 
735, error refused, 

45 C.J. p 865 note 30. 

Standards of construction 

Where the nature, purpose, or ex¬ 
tent of the use of steps should re¬ 
quire conformity to accepted stand¬ 
ards of construction, as long as the 
steps are of usable dimensions, the 
controlling consideration of the ques¬ 
tion of negligence is neither the 
height nor tread of the particular 
step, but is the maintenance of a 
reasonable ratio between the riser 
and the tread which recognizes the 
pacing cadence of the average per¬ 
son.—Supreme Instruments Corpora¬ 
tion V. Lehr, 1 So.2d 242, 190 Miss. 

XPuuatural or unusual use 

The owner of premises could as¬ 
sume that everyone using steps in 
building on premises would do so in 
a natural way, and was not bound to 
anticipate unnatural and unusual 
use.—Berquist v. F. W. Woolworth 
Co., 21 A.2d 169, 91 N.H. 428, opin¬ 
ion adhered to 21 A.2d 726, 91 N.H. 
428. 

Negligauce held not shown 
Del.—Reardon v. Exchange Furniture 
Store, 183 A. 330, 7 W.W.Harr. 321, 
affirmed 188 A. 704, 7 W.W.Harr. 
332. 

Md.—^Long V. Joestlein, 66 A.2d 407. 
Mass.—^Pastrick v. S. S. Kresge Co., 
192 N.E. 485, 288 Mass. 194. 

Pa-—Koerner v, Kaufman, Com.Pl., 
7 Fay.L.J. 214. 


Vt.—Dooley v. Economy Store, 194 A. 

375, 109 Vt. 138. 

45 C.J. p 865 note 30 [c], 

90. N.T.—^Hume v. Ten Eyck, 280 
N.Y.S. 808, 245 App.Div. 794. 

45 C.J. p 865 note 31. 

Negligence held not shown 
pVis.—^Waterman v. Heinemann Bros. 
Co., 282 N.W. 29, 229 Wis. 209. 

91. Mass.—Stems v. Highland Hotel 
Co., 29 N.E.2d 721, 307 Mass. 90. 

Wash.—Tyler v. F. W. Woolworth 
Co., 41 P.2d 1093, 181 Wash. 125. 
Construction 

(1) It is a matter of common ob¬ 
servation that in entering and leav¬ 
ing stores, halls, office buildings, and 
other buildings, adjoining surfaces 
are frequently at -different levels, and 
the difference in level has to be over¬ 
come by one or more steps, of great¬ 
er or less height, or by some other 
device, and hence such a construc¬ 
tion is not of itself defective or neg¬ 
ligent.—Stems • V. Highland Hotel 
Co., 29 N.E.2d 721, 307 Mass. 90. 

(2) In action for injuries sustained 
in a fall on steps while entering de¬ 
fendant’s store by side entrance, 
where there was no defect in the 
construction of the steps, liability 
could not be imposed on defendant on 
ground that it should have con¬ 
structed a ramp instead of steps.— 
Berquist v. F. W. Woolworth Co., 
21 A.2d 726, 91 N.H. 428, adhering 
to 21 A.2d 169, 91 N.H. 428. 

Parking lot 

The occupant of retail store, in 
building to the rear of which was 
located a parking lot reserved and 
operated by the owner of building 
for use of persons desiring to park 
their automobiles there, was under 
duty not only to maintain step at 
rear door leading to the parking lot 
in safe condition, but was under duty 
also to provide a safe step-of£ from 
the step; the fact that defendant 
had no control of the parking lot 
would not preclude recovery for in¬ 
juries sustained by person in fall 
when stepping from step at rear 
door of store into parking lot.—Can¬ 
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non V. S. S. Kresge Co., 116 S.W.2d 
559, 233 Mo.App. 173. 

Negligence held not shown 

U. S.—Lewis-Kures v. Edward R. 
Walsh & Co., C.C.A.N.Y., 102 P.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 596, 84 L.Ed. 499. 

92. Particular defects 

(1) An alleged groove or hollow 
of three-sixteenths of an inch, in 
middle of • step.—Kreppein v. New 
York Rapid Transit Corporation, 16 
N.Y.S.2d 469, 258 App.Div. 913, dis¬ 
missed 41 N.E.2d 170, 287 N.Y. 844. 

(2) The maintaining of a tread 
five-eighths of an inch wider than 
tread above and below in stairway in 
a private house.—Babcock v. Pruden¬ 
tial Ins. Co. of America, Ohio App., 
60 N.E.2d 495. 

Defect held not slight 
However, defendant could not es¬ 
cape liability on ground that the 
pulling out of a metal strip on outer 
edge of a concrete step for distance 
of about a quarter of an inch was a 
defect so infinitesimal as not to con¬ 
stitute actionable negligence.—Lewis 

V. National Bellas Hess, Mo.App., 
152 S.W.2d 674. 

93. Ohio.—Miller v. Stambaugh- 
Thompson Co., App., 34 N.E.2d 309. 

Regtilation held inapplicable 
Tex.—^Houston Nat. Bank v. Adair, 
207 S.W,2d 374, 146 Tex. 387. 
Violation of statutory duty held not 
shown 

Wis.—Schoonmaker v. Kaltenbach, 
294 N.W. 794, 236 Wis. 138—Water¬ 
man V. Heinemann Bros. Co., 282 
N.W. 29, 229 Wis. 209. 

94. Colo.—Creek v. Nonpareil Inv. 
Co., 185 P. 473, 66 Colo. 550. 

Ohio.—Miller v. Stambaugh-Thomp- 
son Co., App., 34 N.E.2d 309. 
Construction of regulations 

(1) A stairway connecting plat¬ 
form on street level in dwelling 
house with platform on rear yard 
level therein was not a means of 
egress within city ordinance requir¬ 
ing handrails on stairways constitut¬ 
ing means of egress from buildings 
to public thoroughfares.—Stanforth 
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not warrant the imposition of liability for an in¬ 
jury not caused by the lack of a railing.95 In the 
absence of such a regulation the absence of hand¬ 
rails from an ordinary interior stairway, walled on 
both sides, situated in a private residence, is not ac¬ 
tionable negligence. 9 6 

Stairway openings. It is not ordinarily negligence 
to maintain an open stairway entrance without 
guarding it where the place is well lighted.®'^ How¬ 
ever, a stairway may be so located that it may be 
negligence to fail to guard it,®® or the opening may 
be so darkened or obscured as to require a notice 
or warning,®® and it may be negligence to fail to 
give notice that steps have been removed.^ The 
owner is not required to provide such safeguards as 
will prevent, at all hazards, injuries to persons who 
are oblivious to their surroundings.® 

(4) Smooth or Slippery Surfaces 

It Is the duty of the owner or other person In charge 
of a building to use reasonable care to safeguard persons 


rightfully on the premises from injury resulting from 
smooth or slippery surfaces; but a floor need o ify be 
made reasonably safe, and if it is in such condition no 
particular kind of floor material or covering need be 
adopted, and It is immaterial that the floor is polished, 
waxed, or oiled. 

Although it is the duty of the owner or other 
person in charge of a building to use reasonable 
care to safeguard persons rightfully on the prem¬ 
ises from injury resulting from smooth or slippery 
surfaces,^ a floor need only be made reasonably 
safe, with respect to danger arising from a smooth 
or slippery condition,^ and if it is in such condition 
no particular kind of floor material or covering need 
be adopted.^ The mere fact that a floor® or step*^ 
becomes smooth and slippery, or is smooth, does not 
establish negligence in permitting its continued use; 
but it is the degree of slipperiness which determines 
whether the surface is safe for use,^ and in any case 
no liability may exist where the person injured 
walked on the slippery surface with knowledge of 
its condition.^ So the use in a building of con- 


V. Smith, 71 N.E.2d 739, 79 Ohio App. 
158. 

(2) The failure of city council in 
enacting ordinance requiring hand¬ 
rails on side of department store 
stairways to restrict meaning of 
word “stairways" to long flights of 
steps, or to stairs enclosed on each 
side by a wall, indicated that word 
“stairways" was to be understood 
as referring to all flights of steps, 
short or long, open or inclosed.— 
Montgomery Ward & Co. v. Snug- 
gins, C.C.A.Minn., 103 F.2d 45S. 

(‘3) Steps leading from auditorium 
floor to stage did not constitute a 
stairway within uniform building 
code adopted by city, and hence, a 
failure of auditorium owner to main¬ 
tain handrails on such steps was not 
a violation of building code consti¬ 
tuting negligence per se, with re¬ 
spect to owner’s liability for injuries 
sustained by elderly woman when 
she fell on the stairs.—Jellum v. 
Normanna Lodge No. 3, Sons of Nor¬ 
way, Wash., 199 P.2d 108. 

95. Cal.—Blodgett v. B. H. Dyas Co., 
60 P.2d SOI, 4 Cal.2d 511. 

96. Ohio—^Babcock v. Prudential Ins. 
Co. of America, App., 60 N.E.2d 
495. 

97. Mich.—^Evans v. Orttenburger, 
217 N.W. 753, 242 Mich. 57. 

Neb.—Corpus Juris quoted in Rogers 
V. J. C. Penney. Co., 257 N.W. 252, 
253, 127 Neb. 885. 

45 C.J. p 866 note 38. 

Necessity of guarding street en¬ 
trance to basement stairway see 
infra § 85. 

CoxLstructiou or maiuteuauce 
Negligence, although not necessar¬ 


ily caused by maintaining store with 
open stairway in part provided for 
customers, may arise from improper 
construction or maintenance.—Nelson 
V. P. W. Woolworth & Co., 231 N.W. 
665, 211 Iowa 592. 

98. Ind.—Silvestro v. Walz, 51 N.E. 
2d 629, 222 Ind. 163. 

Neb.—Corpus Juris quoted iu Rogers 

V. J. C. Penney Co., 257 N.W. 252, 
253, 127 Neb. 885. 

Vt.—Manley v. Haus, 32 A.2d 668, 
113 Vt. 217. - 

45 C.J. p 866 note 39. 

99. Neb.—Corpus Juris quoted iu 
Rogers v. J. C. Penney Co., 257 N. 

W. 252, 253, 127 Neb. 885. 

45 C.J. p 866 note 40. 

Notice or warning of danger gener¬ 
ally, see infra § 89. 

1. Pa.—Jackson v. Grayson, 13 Pa. 
Dist. 467. 

2. Minn.—Dehn v. Buck, 206 N.W. 
435, 165 Minn. 310. 

45 C.J. p 866 note 42. 

3. D.C.—McKay v. Parkwood Own¬ 
ers, 139 P.2d 385, 78 U.S.App.D.C. 
260. 

Ky.—^Winebarger v. Pee, 205 S.W.2d 
1010, 305 Ky. 814. 

Mo.—Barker v. Silverforb, App., 201 
S.W.2d 408. 

Pa.—Flora v. Great Atlantic <& Paci¬ 
fic Tea Co., 198 A. 663, 330 Pa. 116. 
TJusafe floor 

Where storekeeper keeps a floor 
used by his customers greasy and 
oily and unsafe to walk on, he is fail¬ 
ing in the performance of his duty 
to provide them a safe place on 
which to walk.—^Aden v. Scott-Burr 
Stores Corporation, La.App., 176 So. 
131. 


Statute held inapplicable 

Statute pertaining to duties of an 
owner, to keep buildings in repair 
were not applicable in. action for 
damages against defendant charged 
with having permitted a foreign sub¬ 
stance on floor of defendant's store 
allegedly causing customer to slip 
and fall.—Hays v. Maison Blanche 
Co., La.App., 30 So.2d 225. 

4. Mo.—Mullen v. Sensenbrenner 
Mercantile Co., 260 S.W. 982. 

5. Mo.—Mullen v. Sensenbrenner 
Mercantile Co., supra. 

N.Y.—Guercio v. New York Lerner 
Co., 63 N.Y.S.2d 664, affirmed 75 N. 
Y.S.2d 528, 273 App.Dlv. 782, re- 
argument and appeal denied 76 N. 
Y.S.2d 548, 273 App.Div. 816. 

6. La.-—Ellington v. Walgreen La. 
Co., App., '38 So.2d 177. 

Mo.—Schmoll V. National Shirt Shops 
of Mo., 193 S.W.2d 605, 354 Mo. 
1164. 

N.Y.—lorio V. Rockland Light & 
Power Co., 79 N.Y.S.2d 217, 274 
App.Div. 791. 

45 C.J. p 866 note 45. 

7. Mass.—Shinkwin v. H. L. Green 
Co., 60 N.E.2d 372, 318 Mass. 70. 

Mo.— Corpus Juris cited iu Stein v. 
Buckingham Realty Co., App., 60 
S.W.2d 712, 714. 

N.J.—Walker v. F. & W. Grand 5-10- 
25 Cent Stores, Inc., 137 A. 563, 5 
N.J.Misc. 541. 

8. Cal.—Lorenz’ v. Santa Monica 
City High School Dist., 124 P.2d 
846, 51 Cal.App.2d 393—Nicola v. 
Pacific Gas & Electric Co., 123 P.2d 
529, '50 Cal.App.2d 612. 

9« XJ.S.—Batson v. Western Union 
Telegraph Co., C.C.A.Pla., 75 F.2(i 
, 164, 
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Crete,marble, tile, terazzo, or hardwood^^ floors, 
even though slippery and smooth, does not of it¬ 
self constitute negligence. 

The mere washing of a floor is not negligence, 
where the manner of washing is not shown to be 
improper, it been held that the tempo¬ 

rary wetting of a floor in the process of scrubbing 
or mopping, even though the wet condition may 
tend to make the floor for the time being slipper}^ 
cannot be made the basis of liability against the 
owner.i2 So also the fact that water, slush, and 
mud are tracked in on the floor of premises be¬ 
cause of weather conditions outside ordinarily does 
not create an actionable situation, although the 
floor is thereby rendered wet, dirty, and slippery, 
except, perhaps, in some circumstances,as where 
it is shown that the construction of the entrance¬ 


way was inherently dangerous or that the person 
responsible for the condition of the premises failed 
to use due care to remedy unreasonably dangerous 
conditions after actual or constructive notice there- 
of.i^ The presence of mud and water in a building 
which is being altered or constructed may or may 
not create a dangerous condition, depending on the 
circumstances.i'^ 

It is not negligence to allow a rubber mat to lie 
unfastened upon a marble floori^ or to permit a 
small carpet to remain spread out on a smooth hard¬ 
wood floor in a carpet showroomi^ or in an apart¬ 
ment building or dwelling.^o Where a person slips 
on a foreign substance on a floor the owner or 
occupant is not liable unless he was responsible for 
the presence of the slippery substance on the floor 
or unless he had actual knowledge of its presence 


10. N.T.—Abbott V. Richmond Coun¬ 
ty Country Club, 207 N.Y.S. 183, 
211 App.Div. 231, aihrmed 148 N.E. 
762, 240 N.Y. 693. 

11* N.Y.—Preston v. Hudson River 
Day Dine. 27 N.Y.S.2d 597, 176 
Misc. 412. affirmed 32 N.Y.S.2d 132, 
263 App.Div. 814—Westbrook v. 
Onondag’a Co., 36 N.Y.S.2d 494, re¬ 
versed on other grounds 41 N.Y.S. 
186, 268 App.Div. 708, appeal with¬ 
drawn 50 N.E.2d 1009, 291 N.Y. 597. 
45 C.J. p 866 note 45 [b], [c]. 
Slippery when wet 

(1) The use of terrazzo flooring In 
a store, even though slippery and 
smooth when wet, presents no cause 
for liability of the store-keeper for 
negligence.—Guercio v. New York 
Lerner Co., 63 N.Y.S.2d 664, affirmed 
75 N.Y.S.2d 528, 273 App.Div. 7S2,; 
reargument and appeal denied 75 N. 
Y.S.2d 548, 273 App.Div. 816. 

(2) It has been held, however, that 
although a terrazzo floor is not in¬ 
herently dangerous in and of itself, 
such a floor becomes potentially dan¬ 
gerous when it is wet.—Hechler v. 
McDonnell, 109 P.2d 426, 42 Cal.App. 
2d 515. 

(3) A storekeeper was not liable to 
customer for injuries caused by fall¬ 
ing on wet and slippery terrazzo floor 
of arcade outside store, notwith¬ 
standing expert opinion testimony 
that floor was “too smooth” for out¬ 
side use, where adjoining sidewalk 
was also slippery and customer 
should have noticed nature of floor 
under circumstances.—^Knopp v. 
Kemp & Hebert, 74 P.2d 924, 193 
Wash. 160. 

IDTtration of tise 

The mere fact that there had been 
no change in store tiled entrance for 
many years did not show negligence 
in causing fall of prospective cus¬ 
tomer where findings precluded any 
Inference that smoothness of the tile 


was not natural to it but was the re¬ 
sult of w’ear, or that the tile was un¬ 
safe for that reason.—Battista v. P. 
W. Woolworth Co., 57 N.E.2d 552, 317 
Mass. 179. 

12. Pa.—Brand v. Donahoe's Inc., 6i5 
A.2d 362, 357 Pa. 474. 

13. Wis.—Cronce v. Schuetz, 1 N.W. 
2d 789, 239 Wis. 425. 

Time of mopping 

The owner of a public office build¬ 
ing was not required to defer mop¬ 
ping of hallways until after close of 
business hours in order to avoid lia¬ 
bility for injuries to frequenter in¬ 
jured by slipping on the wet floor.— 
Cronce v. Schuetz, supra. 

14. Ill.—Murray v. Bedell Co., 256 
Ill.App. 247. 

Iowa.—Parsons v. H. L. Green Co., 
10 N.W.2d 40, 233 Iowa 648. 

N.Y.—Miller v. Gimbel Bros., 186 N. 

E. 410, 262 N.Y. 107. 

Ohio—Kraus v. W. T. Grant Co., 82 
N,E.2d 544, 84 Ohio App. 213. 

Wis.—Bersch v. HoUon St. State 
Bank, 19 N.W.2d 175, 247 Wis. 261. 
Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617. 

Absence of puddle 

A store owner was not liable for 
Injuries to person rightfully on 
premises who fell on tiled entrance 
which was made slippery by rain, be¬ 
cause of failure to provide anything 
to counteract the slipperiness, where 
there was no puddle of water and 
there was no defective construction. 
—Battista v. P. W. Woolworth Co., 
57 N.E.2d 652, 317 Mass. 179. 
Mopping 

Pact that store employee had 
mopped portion of wet and slippery 
platform between door and descend¬ 
ing stairway did not show negligence 
on part of storekeeper toward person 
who slipped on such platform, but to 
show exercise of care to remedy slip¬ 
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pery condition.—Pieman v. Higbee 
Co., 6 N.E.2d 21, 54 Ohio App. 55. 

15. N.Y.—Marano v. Jensen,. 29 N. 
Y.S.2d 346. 

Iiinoleum floor 

Where a combination of smooth 
linoleum floor with water or snow 
produces a slippery condition at a 
place where persons have occasion to 
walk, sometimes with packages in 
their arms, or hands, owner of store 
has duty to correct that condition.— 
Flora V. Great Atlantic & Pacific Tea 
Co., 198 A. 663. 330 Pa. 166. 

16. Iowa.—Parsons v. H. L. Green 
Co., 10 N.W.2d 40, 233 Iowa 648. 

N.Y.—Miller v. Gimbel Bros., 186 N. 

E. 410, 262 N.Y. 107. 

Anticipation of danger 
A company maintaining an office 
was chargeable, in exercise of care, 
with duty to anticipate that, if its 
freshly waxed and polished floor be¬ 
came wet, a danger would be pro¬ 
duced which called for measures to 
be taken to avoid danger, and that 
persons entering office on rainy day 
would naturally cause floor to be¬ 
come wet.—Williamson v. Derry 
Electric Co., 196 A. 265, 89 N.H. 216. 
17- N.Y.—Dinkuhn v. Western New 
York Water Co., 297 N.Y.S. 376, 252 
App.Div. 51, affirmed 17 N.E.2d 460, 
279 NlY. 606. 

18. N.Y.—Rosen-Steinsitz v. Wana- 
maiier, 154 N.Y.S. 262. 

Va.—State-Planters Bank & Trust 
Co. v. Gans, 200 S.E. 591, 172 Va. 
76, 

19. Wash.—Chilberg v. Standard 
Furniture Co., 115 P. 837, 63 Wash. 
414, 34 L.R.A.,N.S., 1079. 

20. Iowa.—^Nelson'V. Smeltzer, 265 
N.W. 924, 221 Iowa 972. 

Neb.—Brown v. Davenport Holdirg 
Co., 279 N.W. 161, 134 Neb. 455, 
118 A.L.R. 423. 

N.J.—-Lewis V. Dear, 198 A. 887, 120 
N.J.Law 244. 
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or constructive notice concerning it arising out of 
its presence on the floor for a sufficiently long 
time.21 

Polished, oiled, or waxed surfaces. It is not of 
itself negligence to polish, oil, or wax a floor or to 
have a polished, oiled, or waxed floor .22 Neverthe¬ 
less, this rule does not supersede the duty of the 
owner of the premises to use ordinary prudence and 
caution to avoid injury to persons rightfully on the 
premises,nor does it preclude liability for the cre¬ 
ation or maintenance of an unreasonably dangerous 
condition.-'^ So, where it appears that either in the 
nature or quantity of the substance used or in the 
manner or time of its application there was a de¬ 
parture from the normal or generally accepted 
standards so as to create an unreasonable hazard 
for users of the premises, and that the danger was 
within the realm of reasonable provision and there¬ 


fore to be guarded against, actionable negligence is 

established.25 

Snow or ice. While actionable negligence may 
arise from a dangerous condition created by ice or 
snow on steps or walks,^^ reasonable care is all that 
is demanded to prevent injury from ice forming in 
a vestibule under stormy conditions,27 and the mere 
proof of presence of some snow or ice on steps does 
not necessarily show a breach of duty to use rea¬ 
sonable care with respect to the condition of the 

premises.2S 

(5) Protection of Window Cleaners 

The owner or other person in control of a building 
must maintain the premises in a reasonably safe condi¬ 
tion for the protection of persons properly on the prem¬ 
ises for the purpose of washing windows, and the breach 
of a statutory duty to provide safety devices on the 
building for persons engaged in window cleaning may 
constitute actionable negligence. 


21 . Ohio.—Lowe v. Hippodrome Inn 
Co., 165 H.E. 749, 30 Ohio App. 520. 

Or.—Lee v. Meier & Prank Co., 114 
P.2d 136, 166 Or. 600. 

Pa,—Reay v, Montgomery Ward & 
Co., 35 A.2d 558, 154 Pa.Super. 119. 

Tex.—Hollingsworth v. American 
Trading Co., Civ.App., 156 S.W.2d 
290. 

Negligence tad not shown 

Minn.—Page v. Murphy, 261 N.W. 
443, 194 Minn. 607. 

22 . Cal.—Henderson v. Progressive 
Optical System, 134 P.2d 807, 57 
Cal.App.2d 180. 

Conn.—Stance v. H. L. Green Co., 17 
A.2d 512, 127 Conn. 422—Smith v. 
Union & New Haven Trust Co., 185 
A. SI. 121 Conn. 369. 

Ill.—Foster v. J. C.^ Penney Co., 83 
N.E.2d 761, 336 Ill.App. 352--Sco- 
ville V. Smith Bldg. Co., 78 N.E.2d 
85S, 334 Ill.App. 262. 

Kan.—^Walker v. S. H. Kress & Co., 
75 P.2d 820. 147 Kan. 48 . 

Ky.—F. W. Woo]worth Co. v. Brown, 
79 S.W.2d 362, 258 Ky. 29. 

La.—Aden v. Scott-Eurr Stores Cor¬ 
poration, App., 176 So. 131. 

Minn.—^Dunham v. Hubert W. White, 
Inc.. 279 N.W. 839, 203 Minn. 82. 

Mo.—Frazier v. Mace-Ryer Co., 114 
S.W.2d 150, 232 Mo.App. 811. 

N.J.^—Blessing v. Goodman, 60 A. 2 d 
69, 137 N.J.Law 395. 

N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E.2d 536, 230 N.C. 485. 

Ohio.—Bonawitt v. Sisters of Charity 
of St. Vincent’s Hospital, 182 N.E. 
661. 43 Ohio App. 347. 

Okl.—Oklahoma Natural Gas Co. v. 
Glazier, 137 P.2d 584, 192 Okl. 516. 

Pa.—Brand v. Donahoe’s, Inc., 55 A. 
2d 362, 357 Pa. 474—Cutro v. 

Scranton Medical Arts Bldg. 19 S 
A. 141, 329 Pa. 382. 

— ^Faubert v. Shartenberg's, Inc., 


195 A. 218, 69 R.L 278—Tenbrink 
V. F. W. Woolworth Co., 153 A. 245. 
45 C.J. p 866 note 47. 

No inherent danger 
N.Y.—Rents v. Greenberg, 80 N.Y.S. 
2d 656. 

Wlien waKing* not improper 

It is not negligence to wax an of¬ 
fice floor when it is obvious that it 
is waxed, when no unusual amount 
or kind of wax is used, when the 
floor is so nearly level that no one 
could determine that it was not level 
without some kind of a test, and! 
when persons using it are only re¬ 
quired to walk over it in an ordinary 
careful way in order to keep from 
falling.—Ilgenfritz v, Missouri Pow¬ 
er & Light Co., 101 S.W.2d 723, 340 
Mo. 64S. 

Dance floor 

I N.Y,—Fishman v. Brooklyn Jewish 
Center, 255 N.Y.S, 124, 234 App.Div. 
319. motion granted 189 N.E. 757, 
263 N.Y. 685. 

Wash.—Kalinowski v. Young Wom¬ 
en’s Christian Ass’n, 135 P.2d 852, 
17 Wash.2d 380, 

23. Cal.—Nicola v. Pacific Gas & 
Electric Co., 123 P.2d 529, 50 Cal. 
App.2d 612. 

24. Cal.—Henderson v. Progressive 
Optical System, 134 P.2d 807, 57 
Cal.App.2d 180, 

Conn.—^Ward v. Avery, 155 A. 602, 
113 Conn. 394. 

Mo.—Frazier v. Mace-Ryer Co., 114 
S.W.2d 150, 232 Mo.App. 811. 

25. Conn.—Smith v. Union 8c New 
Haven Trust Co., 185 A. 81, 121 
Conn. 369. 

Ill.—Scoville V. Smith Bldg. Co., 78 
N.E.2d 858. 3'34 Ill.App. 262. 

Minn.—Dunham v. Hubert W. White, 
Inc., 279 N.W. 839, 203 Minn. 82. 
N.J.—Blessing v. Goodman, 60 A.2d 
69, 137 N.J.Law 395. 
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N.C.—Parker v. Great Atlantic & Pa¬ 
cific Tea Co., 161 S.E. 209, 201 N. 
C. 691. 

Ohio.—Bonawitt v. Sisters of Charity 
of St. Vincent's Hospital, 182 N.E. 
661, 43 Ohio App. 547. 

Okl.—Oklahoma Natural Gas Co. v. 

Glazier, 137 P.2d 584, 192 Okl. 516. 
Bangerous condition 

(1) In action for injuries to per¬ 
son who slipped on spot of wax on 
store floor, real question was, not 
whether there was improper appli¬ 
cation of wax, but whether such al¬ 
leged improper application created a 
condition so obviously dangerous as 
to amount to evidence from which 
inference of negligence would arise. 

-Bowser v. J. C. Penney Co., 46 A. 

I 2d 324, 354 Pa. 1 . 

(2) If v/ax or soap is applied to a 
floor in a place of business, it must 
be in such manner as to afford rea¬ 
sonably safe conditions, and if such 
compounds cannot be used on a par¬ 
ticular type of floor material without 
violation of duty to exercise ordinary 
care for safety of persons rightfully 
on the premises by reason of dan¬ 
gerous conditions they create, they 
should not be used at all.—Lorenz v. 
Santa Monica City High School Dist., 
124 P.2d 846, 51 Cal.App.2d 393— 
Nicola V. Pacific Gas & Electric Co., 
123 P.2d 529, 50 Cal.App.2d 612 . 
Boose oil on floor 

La.—Aden v. Scott-Burr Stores Cor¬ 
poration, App., 176 So. 131. 

26. N.Y.—Clapper v. Zubres, 24 N.Y. 
S.2d 377, 261 App.Div. 850, affirmed 
34 N.E.2d 914, 285 N.Y. 770. 

Time for remedying of dangerous 
condition see infra § 88 . 

27. N.Y.—Levy v. Market, etc., Nat. 
Bank, 163 N.Y.S. 972. 

28. Conn.—Drible v. Village Im¬ 
provement Co., 192 A. 308, 122 

Conn. 20. 
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As a g'eneral rule the owner or other person in 
control of a building must maintain the building in 
a reasonably safe condition for the protection of 
persons properly on the premises for the purpose of 
washing windows,and he is responsible for inju¬ 
ries incurred by reason of a defective or unsafe 
place or appliance, the danger of which may rea¬ 
sonably be anticipated,although he is not bound to 
anticipate an unusual use of a portion of the struc- 
ture.2t Under some statutes the duty is imposed to 
provide safety devices on buildings for the protec¬ 
tion of persons engaged in window cleaning, as dis¬ 
cussed in Health § 22, and a breach of such duty 
may constitute actionable negligence or otherwise 
give rise to liability to the person injured.22 Some 
statutes restrict such duty to public buildings,22 
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where the windows are cleaned from the outside.34 
The duty is sometimes restricted to the person “in 
charge” of the building,25 and in such case the 
owner may be held liable for breach of the statu¬ 
tory duty where, and only where, it is shown that 
he was in charge of the building.26 

§ 82. Elevators, Hoists, and Shafts 

The owner or operator of a freight elevator or similar 
lifting device owes a duty of ordinary care to keep It 
safe for persons lawfully using it. 

Generally the owner or operator of a freight ele¬ 
vator or similar lifting device is bound to use rea¬ 
sonable and ordinary care and diligence to keep it 
safe,27 and is liable for injury to any person law¬ 
fully using it, who is himself guilty of no con- 


29. Ill.—^Weintraub v. John B. Sex¬ 
ton & Co., 64 N.E.2d 235, 327 111- 
App. 348. 

Defective window 

Building- owner, repairing defective 
window so negligently that it gave 
way and caused death of window 
washer not contributorily negligent, 
was liable therefor.—^Alexander v. 
Scoville's Village, 278 N.T.S. 201, 243 
App.Div. 804. 

30. III.—^Weintraub v. John B. Sex¬ 
ton & Co., 64 N.E.2d 235, 327 Ill. 
App. 348. 

31. Ill.—^Weintraub v. John B. Sex¬ 
ton & Co., supra, 

32. Isr.Y. —Lowenhar v. Commercial 
Outfitting Co., 21 N.T.S.2d 112, 260 
App.Div. 211, affirmed 34 N.E.2d 
376, 285 N.Y. 671—Meierdiercks v. 
Blauner, 42 N.Y.S.2d 590, 181 Misc. 
152. 

Ohio.—Neave Bldg. Co. v. Roude- 
bush, 26 Ohio Cir.Ct.N.S., 229. 
Landlord's duty to furnish safety ap¬ 
pliances for window washing and 
liability to tenant’s employee for 
breach of statutory duty see Land¬ 
lord and Tenant §§ 303, 421. 

Intent of statute 

Statute requiring persons in charge 
of public buildings to provide safety 
devices in windows was intended 
broadly for protection of window 
washers on public buildings, and 
method used and whether cleaning 
is done by professional or amateur 
or one temporarily or regularly em¬ 
ployed for that purpose does not af¬ 
fect responsibility of person required 
to furnish such devices.—Pollard v. 
Trivia Bldg. Corporation, 50 K‘.E.2d 
287, 291 N.Y. 19. 

The basis of liability of owner of 
building for personal injuries to, and 
death of, washer of outside of win¬ 
dows not equipped with anchors was 
not negligence but the breach of a 
statutory duty.—Homin v. Cleveland 
& Whitehill Corporation, 9 N.Y.S.2d 
454, 266 App.Div. 187, reversed on 


other grounds Homin v. Cleveland & 
Whitehall Co., 24 N.E.2d 136, 281 N. 
Y. 484. 

Kind of device required 

(1) Fact that industrial code spe¬ 
cifies a particular device as a safety 
device to be provided window wash¬ 
ers does not exclude other devices 
that might in a particular case be 
reasonably deemed better adapted for 
the protection of the window cleaner. 
—Pollard V. Trivia Bldg. Corporation, 
50 N.E.2d 287, 291 N.Y. 19. 

(2) Under statute, owner was 
bound to see that window cleaner 
was provided and equipped with an 
adequate and safe rope for use upon 
scaffold and to maintain it in an ade¬ 
quate and safe condition and this 
carried with it the duty of inspec¬ 
tion.—Burris v. American Chicle Co., 
D.C.N.Y., 33 P.Supp. 104, affirmed, C. 
C.A., 120 P.2d 218. 

(3) A statute requiring windows 
cleaned from outside to be equipped 
with anchors concerned a structural 
requirement, the furnishing of which 
normally would rest on owner.— 
Homin v. Cleveland & Whitehill Cor¬ 
poration, 9 N.Y.S.2d 454, 256 App.Div. 
187, reversed on other grounds 
Homin v. Cleveland & Whitehall Co., 
24 N.E.2d 136, 281 N.Y. 484. 

Violatiou 

(1) A failure by appropriate per¬ 
son in charge of a public building 
to provide any safety device and the 
act of permitting a window in the 
building to be cleaned from the out¬ 
side in absence of such device consti¬ 
tute a violation of statute, as dis¬ 
tinguished from a mere violation of 
a rule of the industrial board.—Low¬ 
enhar V. Commercial Outfitting Co., 
21 N.Y.S-2d 112, 260 App.Div. 211, 
affirmed 34 N.E.2d 376, 285 N.Y. 671. 

(2) Where defendants, as owner 
and operators of an apartment house, 
with, knowledge of decedent’s activi¬ 
ties, permitted decedent to clean win¬ 
dows from outside of building with¬ 
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out installing required safety de¬ 
vices, defendants ^‘suffered or al¬ 
lowed” decedent to clean windows 
wuthin statute.—^Witkowicz v. Amal¬ 
gamated Properties, 34 N.Y.S.2d 605, 
264 App.Div. 156. 

33. N.Y.—Pollard v. Trivia Bldg. 
Corporation, 50 N,E.2d 287, 291 N. 
Y. 19. 

Buildings held within statute 

(1) Apartment building.—Pollard 
V. Trivia Bldg. Corporation, supra. 

(2) Factory.—Homin v. Cleveland 

& Whitehill Corporation, 9 N.Y.S.2d 
454, 256 App.Div. 187, reversed on 
other grounds Homin v. Cleveland & 
Whitehall Co., 24 N.E.2d 136 281 

N.Y. 484. 

34. N.Y.—rHomin v. Cleveland & 
Whitehill Corporation, supra. 

35. U.S.—Burris v. American Chicle 
Co., D.C.N.Y.. 33 F.Supp. 104, af¬ 
firmed, C.C.A., 120 F.2d 218. 

36. N.Y.—Homin v. Cleveland & 
Whitehill Co., 24 N.B.2d 136, 281 N. 
W. 484—^Walkowicz v. Whitney’s, 
Inc., 34 N.Y.S.2d 175, 178 Misc. 331. 
Corporation owning public build¬ 
ing, the windows of which plaintiff 
was cleaning when injured, was the 
owner in charge of the building 
within statute relating to protection 
of persons engaged in window clean¬ 
ing.—Burris v. American Chicle Co., 
D.C.N.Y., 33 F.Supp. 104, affirmed, 
C.C.A., 120 F.2d 218. 

37. Cal.—Barbieri v. Law, 287 P. 
464, 209 Cal. 429. 

Mo.—Cox V. Bondurant, 7 S.W.2d 403, 
220 Mo.App. 948. 

N.Y.—Regan v. Eighth Twenty Fifth 
Corporation, 23 N.Y.S.2d 217, 260 
App.Div. 583, reversed on other 
grounds, 38 N.B.2d 489, 287 N.Y. 
179. 

45 C.J. p 867 note 59. 

Purchase from reputable maker 
Owner of building was not relieved 
from duty to exercise ordinary care 
to discover elevator’s defective con- 
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tributory negligence, occasioned by the want of 
such care and diligence.^ s Ordinarily the owner 
has discharged his duty if he has provided the ele¬ 
vator with the appliances which are in common 
use39 and has exercised reasonable care in inspect¬ 
ing, repairing, and management but, where gov¬ 
ernmental regulations relating to the safeguarding 
of elevators are applicable, compliance must be had 
therewith, and a failure of duty in this respect may 
constitute actionable negligence.^i The degree of 
care necessary in the operation of passenger eleva¬ 
tors is considered in Carriers § 687. The duty to 
guard elevator shafts is considered infra § 85. 

An independent contractor in control of an ele¬ 
vator or hoist has the duty to exercise reasonable 
care in repairing and inspecting the elevator or 
hoist.^^ The duty of a person who has taken over 
the control and repair of an elevator for the promo¬ 
tion of his own interests to exercise ordinary care 


§ 83 

to maintain them in a condition of reasonable safe¬ 
ty for use does not depend on a contractual obliga¬ 
tion toward the user.^^ ^ statute relating to the 
construction and maintenance of elevators has been 
held to impose no duty on an insurer of elevators 
to keep an elevator insured by it in a safe condi- 
tion.44 

In the operation of elevators reasonable care and 
precaution must be taken against injuries to per¬ 
sons working in a place where they may be injured 
by such elevators. 

§ 83. Traps and Pitfalls 

The owner or occupant of property must exercise rea¬ 
sonable care to protect persons rightfully upon his prem¬ 
ises from traps, pitfalls, or hidden dangers. 

Subject to the general rules considered.supra §§ 
23-63, as to the persons toward whom a duty of 


dition by purchase from reputable 
maker who properly installed it.— 
Morten Inv. Co. v. Trevey, Tex.Civ. 
App., 8 S.W.2d 527, error dismissed. 
Manner of operation 

(1) Garag-e attendant, before start¬ 
ing elevator, had duty to wait for 
signal from customer or to know 
that automobile was entirely on 
elevator.—^Dean v. Koolish, 234 N.W. 
179, 212 Iowa 238. 

(2) Where plaintiff went to de¬ 
fendant’s warehouse for the purpose 
of procuring furniture stored there 
and was placed in charge of the su¬ 
perintendent of the warehouse for 
the purpose of removing her furni¬ 
ture and the superintendent agreed 
to hold an elevator for her which he 
did not do, and plaintiff fell down 
the elevator shaft causing injuries, 
defendant was held guilty of negli¬ 
gence.—P. & B. Storage & Transfer 
Co. V. Lane, 11 Tenn.App. 237. 
Escalatoirs 

(1) Storekeeper has duty to use 
reasonable care in keeping its escala¬ 
tors in a safe condition.—Mills v. 
Lit Bros., 32 A.2d 10, 347 Pa. 174. 

(2) Where hank provided its cus¬ 
tomers with several elevators and 
two stairways besides an escalator 
which was stopped after plaintiff had 
Ascended by its means to banking 
floor level and stairs chosen by plain¬ 
tiff to descend to lobby of bank build¬ 
ing were reasonably safe although 
plaintiff was injured while descend¬ 
ing to the lobby, stopping of escala¬ 
tor did not constitute actionable neg¬ 
ligence.—Bonner v. Mercantile Nat. 
Bank of Dallas, Tex.Civ.App., 20-3 S. 
W.2d 780, refused, no reversible er¬ 
ror. 

38. Mo.—^Dobson v. Otis Elevator 
Co.. 26 S.W.2'd 942, 324 Mo. 1147. 

-45 C.J. p 867 note 60. 


Elevator in lumber yard being be¬ 
side passageway generally used by 
children and public, testing rights as 
though elevator were on public street 
or open lot, was justified.—Gerneth 
V. Galbraith-Foxworth Lumber Co., 
Tex.Com.App., 36 S.W.2d 191, modi¬ 
fied on other grounds 38 S.W.2d 775. 
Dumb-waiter 

Owner of building was held liable 
for injuries to infant received when 
infant was struck on head when 
dumb-waiter, which infant was at¬ 
tempting to use to deliver food to 
second floor, suddenly fell from up¬ 
per floor while infant was looking 
into shaft.—Hluboky v. 1726 David¬ 
son Ave. Corporation, 286 N.Y.S. '281, 
247 App.Div. 778. 

39. Ark.— Corpus Juris ctuoted in 

Seaman Store Co. v. Bonner, 113 
S.W.2d 1106, 1110, 195 Ark. 563. 
Mich.—^Hall v. Murdock, 72 N.W. 150, 
114 Mich. 233. 

40. Ark.— Corpus Juris ctuoted. in 
Seaman Store Co. v. Bonner, 113 
S.W.2d 1106, 1110, 195 Ark. 563. 

Ohio,—^Wilms v. Klein, App., 49 N.E. 
2d 76, 

45 C.J. p 867 note 62. 

41. Ohio.—Wilms v. Klein, supra. 

45 C.J. p 716 note 9. 

‘'Sound.” and “safe” synonymous 
"Sound" as used in statute re¬ 
quiring owner or operator to keep 
elevator in sound condition is not 
synonymous with "perfect” but is 
synonymous with "safe" as defined 
in statute, namely, as free from dan¬ 
ger to the life, safety, and welfare 
of the employee as the nature of the 
employment will reasonably permit. 
—^Wilms V. Klein, supra. 

Owner held not “insurer'* under stat¬ 
ute 

Ohio.—Wilms v. Klein, supra, 
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Hegulations held inapplicable 
La.—Smart v. Southern Advance Bag 
& Paper Co., App., 174 So. 206. 
N’.T.—Currie v. International Maga¬ 
zine Co., 175 N.E. 530, 256 N.Y. 
106. 

42. Cal.—I>ahms v. General Eleva¬ 
tor Co., 7 P.2d 1013, 214 Cal. 73’3, 

Knowledge of danger 
Independent contractor was charge¬ 
able, as matter of law, with knowl¬ 
edge that any negligence in repair¬ 
ing elevator would cause injury to 
operator.—Dahms v. General Eleva¬ 
tor Co., supra. 

Measure of duty 

(1) Duties of independent contrac¬ 
tor contracting to keep elevators in 
repair must be measured by rules 
applicable to manufacturers and sell¬ 
ers.—Dahms v. General Elevator Co., 
supra. 

(2) Liability of manufacturer or 
vendor see infra § 100. 

43. Mich.—Necker v. Harvey, 14 N. 
W. 503, 49 Mich. 517. 

Mo.—Dobson v. Otis Elevator Co., 26 
S.W.2d 942, 324 Mo. 1147. 

45 C.J. p 867 note 63. 

44. Ohio.—Taylor v. Continental 
Cas. Co., 61 N.E.2d 919, 75 Ohio 
App. 299. 

45. N.Y.—Dudar v. Milef Realty 
Corporation, 180 N.E. 102, 258 N. 
Y. 415—Ferro v. Leopold Sinsheim- 
er Estate, 176 N.E. 817, 256 N.Y. 
398. 

45 C.J. p 867 note 64. 

Easteniug elevator 
Whether wrongdoer complied with 
contract in repairing elevator was 
irrelevant to its liability for failing 
to fasten elevator, causing injury to 
person using it.—Dobson v. Otis El¬ 
evator Co., 26 S.W.2d 942, 324 Mo. 
1147. 
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care exists, the owner or occupant of property must . fully upon his premises from traps, pitfalls, or hid- 
cxercise reasonable care to protect persons right- | den dangers.'^® 

D. PRECAUTIONS AGAINST INJURY 


§ 84. In General 

a. Necessity 

b. Sufficiency 

a. Necessity 

A person responsible for a place, agency, Instrumental¬ 
ity, or operation which is dangerous and likely to cause 
injury or damage must take due and suitable precau¬ 
tions to avoid injury or damage to persons or property 
rightfully in its proximity, 

A person responsible for a place, agency, instru¬ 
mentality, or operation which is dangerous and like¬ 
ly to cause injury or damage to persons or property 
rightfully in its proximity is charged with the duty 
of taking due and suitable precautions to avoid in¬ 
jury or damage to such persons or property 
and his failure to take such precautions constitutes 
negligence.^s The person on whom the duty de¬ 
volves is not excused from taking the necessary pre¬ 


cautions by contracting with others to take the nec¬ 
essary precautionary measures,or because of the 
interference of third persons but, if a structure 
has been rendered dangerous by vis major or the 
act of a third person, which the owner had no rea¬ 
son to anticipate, he cannot be held liable for an 
injury or be bound to make the structure safe until 
he has had a reasonable time after it has become 
dangerous to take necessary precautions to prevent 
mjury.51 The duty to anticipate injury and take 
protective action is measured in part by the serious¬ 
ness of the danger.S 2 The expense of doing what 
may be necessary to prevent injury to others is not 
an absolute answer for failure to do so.^^ 

Accidents or injuries not reasonably anticipated. 
It is not negligence to fail to take precautionary 
measures to prevent accidents or injuries resulting 
from a peculiar, unusual, and unexpected occur- 


46. Ga.—Corpus Juris cited ia Cof¬ 
fer V. Bradshaw, 167 S,E. 119, 123, 
46 Ga.App. 143. 

Pa.—Boutelje v. Tarzian, 16 A.2d 146, 
142 Pa.Super. 275. 

45 C.J. p S67 note 66. 

Warning of traps or pitfalls see infra 
§ S9. 

Held aot ti^p or pitfall 

Ala.—Hertz v. Advertiser Co., 78 So. 

794, 201 Ala. 416, L.R.A.191SF 137. 
Ga.—Cobb v. First Nat. Bank, 198 
S.E. Ill, 58 Ga.App. 160. 

45 C.J. p 867 note 66 [b], 

47. U.S.—Southern S. S. Co. v. Mey- 
ners, 110 F.2d 376, certiorari denied 
61 S-Ct. 40, 311 U.S. 674. 85 L.Ed. 
433—Bartley Scow Corporation v. 
J. V. Petrie & Son. C.C.A.N.Y., 37 
F.2d 58. 

Ala.—Sullivan v. Alabama Power Co., 
20 So.?d 224, 246 Ala. 262. 

Mass.—Bannon v. Peerless Weighing 
& Vending Mach. Corp., 63 N.E.2d 
335. 318 Mass. 607. 

Mo.— Corpus Juris cited in Neal v. 
12th & Grand Ave, Bldg. Co., 70 
S.W.2d 136, 140, 228 Mo.App. 536. 
N.T.—Haefeli v. Woodrich Engineer¬ 
ing Co., 175 N.E. 123, 255 N.Y. 442 
—Bergman v. Feitelowitz, 1 N.T.S. 
2d 983, 253 App.Div. 323, reversed 
on other grounds 16 N.E.2d 127, 
278 N.T. 620—Schubart v. Hotel 
Astor, 5 N.T.S.2d 203, 168 Misc. 
431, affirmed 8 N.Y.S.2d 567, 255 
App.Eiv. 1012, affirmed 22 N.E.2d 
167, 281 N.Y. 597. 

N.C.—Barlow v. Gurney, 29 S.E.2d 
681, 224 N.C. 223—Evans v. Elliott, 
17 S.E.2d 125, 220 N.C. 253—Ev¬ 


erett V. Goodwin, 161 S.E. 316, 201 
N.C. 734. 

Pa.—Havens v. Strayer, 193 A. 13, 
326 Pa. 563—Reichvalder v. Bor¬ 
ough of Taylor, 185 A. 270. 322 Pa. 
72. 

45 C.J. p 868 note 68. 

Danger not of common knowledge 
must be regarded in providing 
against such danger.—^Alabama Util¬ 
ities Service Co. v. Hammond, 144 So. 
822, 225 Ala. 657. 

Lookout 

(1) Duty of lookout is to look, and 

to look at the time when looking will 
be effective.—Norfolk & P. B. D. R. 
Co. V. Jones, 32 S.E.2d 720, 183 Va. 
536. : 

(2) Operators of equipment on 
private tramroad not operating rail¬ 
road as owners, lessees, or otherwise 
are not required to keep a lookout.— 

I Fair Oaks Stave Co. v. Shue, 44 S.W. 
2d 670, 184 Ark, 1041. 

48. Ga.—Corpus Juris quoted in Cox 
V. Greenfield, 179 S.E. 178, 17.9, 50 
Ga.App. 272. 

Ohio.—Torok v. Stambaugh-Thomp- 
son Co., App., 43 N.E.2d 653— 
Hauer v. French Bros. Bauer Co., 
183 N.E. 186, 43 Ohio App. 333. 

45 C.J. p 868 note 69. 

49. Mass.—^Ainsworth v. Lakin, 62 
N.E. 746, 180 Mass. 397, 91 Am.S.R. 
314, 57 L.R.A. 132. 

Mich.—Bauer v. Palms, 89 N.W. 694, 
129 Mich. 671, 58 L.R.A. 67. 

50. Ala.—^Mayer v, Thompson- 
Hutchison Bldg. Ca, 16 So. 620, 1,04 
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Ala. 611, 53 AimS.R. 88, 28 L.R.A. 
433. 

51. U.S.—Rankin v. S. S. Kresge 
Co., D.C.W.Va., 59 P.Supp. 613, af¬ 
firmed, C.C.A., 149 P.2d 934. 

Ky.—Wright & Taylor v. O’-^hs, 208 
S.W.2d 52, 306 Ky. 396—Noonan v, 
Sheridan, 18 S.W.2d 976, 230 Ky. 
162. 

Mass.—Farolato v. Springfield Five 
Cents Sav. Bank. 39 N.E.2d 048, 
310 Mass. SO'"—Green v. Nightin¬ 
gale, 97 N.E. 926, 211 Mass. 273. 

Pa.—Flora v. Great Atlantic & Pa¬ 
cific Tea Co., 188 A. 663, 330 Pa 
166. 

Removal of safeguard 
Where a dangerous condition has 
been created and adequate precau¬ 
tions have been taken to safeguard 
public from dangers arising there¬ 
from, no liability will be incurred 
for injury resu'ting from removal 
of that safeguard by third person. 
—Braden v. City of Pitt.sburgh, 18 
A.2d 99, 818, 143 Pa.Super. 427. 

52. N.H.—^Vaillancourt v. Manches¬ 
ter Gas Co.. 184 A. 353, 88 N.H. 95. 

53. N.H.—McCaffrey v. Concord 
Electric Co., 114 A. 395, 80 N.H. 
45, 17 A.Li.R. 813. 

When human life is stake, rule 
of due care and diligence requires 
that, without regard to difficulties or 
expense, every precaution must be 
taken reasonably to assure the safe.ty 
of any persons lawfully coming ^into 
immediate proximity of a dangerous 
agency or device.—Been v. Lummus 
Co., 173 P,2d 34. 76 Cal.App.2d 288. 



NEGLIGENCE 


65 C. J. S. 

rence which could not have been reasonably antici¬ 
pated.^^ 

Obvious or known danger. Ordinarily no precau¬ 
tions are necessary where the danger is obvious and 
unconcealed, or known to the person injured,5® or 
where it was the duty of the person injured to do 
the thing, failure to do which caused the injury.57 

b. Sufficiency 

The precautions taken by a person responsible for a 
dangerous place or instrumentality must be commensu* 
rate with the dangers to be apprehended and be sufficient 
under ordinary circumstances to prevent accidents and 
Injuries. 

Due care requires that the precautions taken by 
a person responsible for a dangerous place or in¬ 
strumentality be commensurate with the dangers to 
be apprehended,58 and be sufficient under ordinary 
circumstances to prevent accidents and injuries.59 
No particular kind of precaution is necessary as 
long as the one adopted is effectual,50 but the mere 
failure of the device adopted is not of itself suf¬ 
ficient to establish negligence,®! and failure to adopt 
or employ a particular precaution will not render a 
person liable where it does not appear that such 
precaution would have prevented the injury.®^ In 
order to prevent an injury, a person is not bound 
to do something which, under the circumstances, he 


§ 85 

has no right to do.®8 

Customary precautions may ordinarily be shown 
in evidence and may constitute sufficient care.®^ 

§ 85. Guarding or Protecting Dangerous 
Places or Instrumentalities 

a. In general 

b. Sufficiency of precautions 

c. Duty imposed by statute or ordinance 

a. In G-eneral 

A person responsible for a dangerous place or Instru¬ 
mentality must guard, cover or protect it for the safety 
of persons or animals rightfully in its proximity, and his 
failure to do so may constitute actionable negligence. 

A person responsible for a dangerous place or in¬ 
strumentality must guard, cover, or protect it for 
the safety of persons or animals rightfully at or 
near it,®5 and his failure to do so is negligence,®® 
rendering him liable to a person who, without fault 
on his part, is injured as a result thereof.®'^ How¬ 
ever, a particular place or instrumentality may be 
located such a distance from a place where a partic¬ 
ular person may rightfully come, or be reasonably 
expected to come, that no duty to guard or inclose 
the place or instrumentality is owing to such per¬ 
son.®® Also, a particular place may not be so 


54. Conn.—Botticelli v. Winters, 7 
A.2d 443. 125 Conn. 537. 

Mo.—^Wecker v. Grafeman-Mcintosh 
Ice Cream Co., 31 S.W.2d 974, 326 
Mq. 4'51—Clayton v. May Depart¬ 
ment Stores Co., App., 184 S,W.2d 
735—^Moordale v. Park Circuit & 
Realty Co., App., 58 S.W.2d 600. 

Pa.—Ambrose v. Moffat Coal Co., 68 
A.2d 20, 358 Pa. 465—Murdock v. 
'Pennsylvania R. Co,, 27 A.2d 405, 
150 Pa.Super. 156—Plarkness v. 
Pittsburgh Rys. Co., Com.Pl., 88 
Pittsb.Leg.J. 29. 

Utah.—Pennock v. Newhouse Realty 
Co., 93 P.2d 482, 97 Utah 408. 

45 C.J. p 868 note 77. 

Reasonable anticipation grenerally 
see supra § 6. 

65. Okl.—^^City of Tulsa v. Harman, 
299 P. 462, 148 Okl. 117. 

45 C.J. p 868 note 74. 

56. Cal.— Corpus Juris cited in Mor¬ 
ton V. Hinds, 298 P. 160, 161, 113 
Cal.App. 437. 

!^t.—Corpus Juris cited in Terrill v. 
Spaulding. 61 A.2d 611, 612, 115 
Vt. 342. 

45 C.J. p 868 note 75. 

57. R.i.—Read V. Warwick Mills, 66 
A. 679, 26 R.I. 47'6. 

58. Mo.—Cameroh v. Small, 182 S. 
W.2d 565. 

eS C.J.S.—38 


I 59. Tenn.—Rosenbaum v. Shoffner, 

I 40 S.W. 1086. 98 Tenn. 624. 

45 C.J. p 869 note 79. 

60. Iowa.—^Wolf V. Des Moines Ele¬ 
vator Co.. 98 N.W. 301, 102 N.W. 
517, 126 Iowa 659—Burk v. Walsh, 

,92 N.W. 65, 118 Iowa 397. 

61. Iowa.—^Wolf V. Des Moines El. 
Co., 98 N.W. 301, 102 N.W. 517, 
126 Iowa 659. 

62. Vt.—Sowles v. Moore, '26 A. 629, 
65 Vt. 322, 21 L.R.A. 72l 

45 C.J. p 869 note 82. 

Absence of handrail 

Where a building is sufficiently 
lighted and there are walls on each 
side, the absence of a handrail is 
not negligence.—Mammana v. Easton 
Nat. Bank, 12 A.2d 918, 338 Pa. 225. 

63. Mo.—Moloney v. Boatmen’s 

Bank, 232 S.W. 133, 288 Mo. 435. 

45 C.J. p 869 note 83. 

64. Wis.—Ri’^lander v. Laursen, 102 
N.W. 341, 124 Wis. 2. 

4'5 C.J. p 869 note 85. 

65. Cal.—Katz v. Helbing, 271 P. 
1062, 205 Cal. 629, 62 A.L.R. 825— 
Humiston v. Hook, 194 P;2d 1,22, 
86 Cal.App.2d 101. 

Fla.—Crenshaw Bros. Produce Co. v. 

Harper, 194 So. 353.' 142' Pla. 2'7. 
Ga.—^Wright v. Southern Ry. Co., 7 
S.E.2d 793, 62 Ga.App. .316—Lee v. j 
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Georgia Forest Products Co., 163 
S.E. 267, 44 Ga.App. 850. 

La.—Schon v. James. App., 28 So.2d 
531—Vidrine v. Evangeline Gravel 
Co., 6 La.App. 468. 

N.T.—Rashid v. Weill, 46 . N.Y.S.2d 
711, 181 Misc. 815—Schubart v. Ho¬ 
tel Astor, 5 N.T.S.2d 203, 168 Misc. 
431, affirmed 8 N.T.S.2d 567, 255 
App.Div, 1012, affirmed 22 N.E.2d 
167, 281 N.Y. 597. 

S.C.—Hill V. Carolina Power & Light 
Co., 28 S.E.‘2d 545, 204 S.C, 83. 
Wash.—Teter v. Olympia Lodge No. 
1. I. O. O, P., 80 P.2d 647, 195 Wash. 
IS'o. 

45 C.J. p 869 note 88. 

66. U.S.—Blair v. Durham, C.C.A. 
Tenn., 134 F.2d 729, rehearing de¬ 
nied 139 P.2d ‘260. 

La.—Schon v. James, App., 28 So.24 
531. 

Miss.—Ness Creameries v. Barthes^ 
155 So. 222, 170 Miss. 865. 

45 C.J. p 869 note 89. 

67. Ga.;—Corpus Juris cLuoted iu 
Cox V. Greenfield, 179 S.E. 178, 179, 
60 Ga.App. 699. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350, 

45 C.J. p 870 note 90. 

68. G-a.—^Wright v. Southern Ry. Co.,,. 
7 S.E.2d 793, 62 Ga.App., 316. 

45 C.J.,p 870 note. 91. 
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§ 85 

dangerous as to require the placing of a barricade 
to prevent its use.®^ 

Excavations, As a general rule, the private own¬ 
er of land is under no obligation to strangers to 
place guards around excavations on his land;*^® 
but a landowner allowing an excavation on his 
premises in dangerous proximity to a thorough¬ 
fare, so that persons exercising ordinary care might 
fall into it, owes the duty so to guard or inclose it 
as to afford reasonable duty immunity against dan¬ 
ger. Also, a contractor making an excavation on 
property of another may be required to provide such 
prQt^ction as would guard persons rightfully on the 
property against any contingency that was reason¬ 
ably to be anticipated.'^^ The duty to guard an ex¬ 
cavation, owing to persons lawfully on adjoining 
premises, is considered supra § 59. 

Street entrance to basement stairway. Failure 
^0 guard the street entrance to the top of a stair- 
^way has been held not to be negligence,'^^ but it has 
also been held that a failure to guard such an en¬ 
trance is negligence where the entrance is so sim¬ 
ilar in appearance to a public entrance to a store or 
market in the same building that it is apt to be 
-mistaken for the latter entrance.'^^ 

Elevator shafts generally. Ordinarily it is neg¬ 
ligence to maintain an open and unguarded elevator 
shaft,'^^ and the person responsible therefor is lia- 
-ble to anptber person to whom a duty of care is 


owed who, without contributory negligence on his 
part, is injured by falling into the shaft,'^6 although 
there is no liability where his status is such that 
no duty is owing to him other than to refrain from 
willfully or wantonly injuring him.'^'^ Thus, a mer¬ 
chant who maintains an elevator shaft on his prem¬ 
ises in a place where persons are permitted or in¬ 
vited to resort is under a duty to protect it so that 
such a person may not be injured by falling there- 
in.'^s However, he is not liable for injuries to one 
whose presence he had no reason to anticipate,79 
or to one needlessly wandering off the path he was 
entitled to use.^® 

b. Sufficiency of Precautions 

A rail or barrier may be sufficient as a means of guard¬ 
ing or protecting a dangerous place where It is of suffi¬ 
cient strength and so located as to exclude persons from 
the place. Stationing a person as guard may in some 
circumstances be unnecessary. 

The duty of guarding or protecting a dangerous 
place is fulfilled by providing a guardrail or barrier 
when and only when the rail or barrier is so located 
as to exclude persons from the place,and is suffi¬ 
cient in respect of materials, construction, and 
fastening to withstand the pressure which may rea¬ 
sonably be expected to be brought against it.82 it 
is not necessary to put up two barriers, one behind 
the other, unless the person injured has been led to 
expect it.^2 a flight of steps, with a handrail 
around the opening at the top thereof, may be so 


,69. Ky.—Bridgford v. Stewart Dry 
Goods Co-, 281 S.W. 22, 191 Ky. 557. 
.45 C.J. p 870 note 92. 

r70. Ill.—^Wood V. Consumers Co., 79 
lSr.E.2d 826, 334 IlLApp. 530. 

.71. Ga.—^Wright v. Southern Ry. Co., 
7 S.E.2d 798, 62 Ga.App, 316— 

,Greenfield v. Watson, 187 S.E. 183, 
54 Ga.App. 9. 

N.T.—Rashid v. Weill, 46 N.T.S.2d 
711, 181 Misc. 815. 

R.I.—Downes v. Silva, 190 A. 42, '57 
■■ R.I, 343. 

Duty to give notice or warning of ex¬ 
cavation generally see infra § 89. 
Duty to use due care as to excava¬ 
tions on land abutting highway 
generally see supra § 78. 

Extent of duty 

Landowners may he held liable 
for injuries to passers-by because of 
excavations, ditches, declivities, etc., 
amounting to traps and pitfalls, so 
close to street that inadvertent step 
off sidewalk may bring injury, but 
are not required to put guards or 
railings around steps, terraces, and 
other necessary differences in grade, 
not inherently dangerous, in order to 
protect wanderers, having no busi- 
liess on premises, ^yom being hurt.— 


I Boutelje v. Tarzian, 16 A..2d 146, 142 

j Pa.Super. 275. 

72. Or.—Pate v. Parker, 177 P.2d 
250, 180 Or. 330. 

■□■se by children 

Or.—Pate v. Parker, supra, 

73. N.T.—Friedman v. Wei wood, 172 
ISr.T.S. 842, 185 App.Div. 268. 

45 C.J. p 870 note 95. 

Stairway openings generally see su¬ 
pra § 81 c (3). 

74. N.D.—Steinke v. Halverson, 178 
H.W. 964, 46 N.D. 10. 

75. IJ.S.—Montgomery Ward & Co. 
V. Voigt, C.C.A.Ind., 69 P.2d 457. 

Mo.—^Happy v. Walz, 213 S.W.2d 410. 

Va.—Burch v. Grace Street Bldg. Cor¬ 
poration, 191 S.E. 672, 168 Va. 3.29. 

45 C.J. p 870 note 98. 

76. Mich.—^Cole v. Keeler Brass Co., 
’275 N.W. 201, 281 Mich, 44l. 

Mo,—Cox V. Bondurant, 7 S.W.2d 403, 
220 Mo.App. 948. 

K.T.—^Hyde v. Maison Hortense, Inc., 
229 N.T.S. 666, 132 Misc. 399, af¬ 
firmed 232 N.T.S, 776, 225 App.Div. 
799, affirmed 170 N.E. 133> 25'2 N.T. 
634. 

4-5 C.J. p 870 note 98. 
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77. Mich.—Bennett v. Butterfield, 70 
N.W. 410, 112 Mich. 96. 

45 C.J. p 871 note 4. 

Lack of duty to: 

Licensee see supra § 35. 

Trespasser see supra § 24. 

78. Minn.—Landy v. Olson, etc., 
Sash, etc., Co., 214 N.W. 659, 171 
Minn. 440. 

4'5 C.J. p 871 note 5. 

79. N.T.—Kenney v. Brooklyn 
Bridge Stores Co„ 106 N.T.S. 421, 
121 App.Div. 684. 

80. N.J.—^Wright v. General Cera¬ 
mics Co., 4 A.2d 24, 12,2 N.J.Law 
44. 

45 C.J. p 871 note 7. 

81. N.T.—Shields v. Van Kelton 
Amusement Corp., 127 N.E. '261, 228 
N.T. 396. 

45 C.J. p 871 note 14. 

Barrier held sufficient 
La.—^McDonald v. Shreveport Rys. 
Co., 142 So. 252. 174 La. 102'3. 

82. Tenn.— Corpus Juris cited iu 
East Tennessee Light & Power Co. 
V. Gose, 130 6.W.2d 984, 986, 23 
Tenn.App. 280. 

45 C.J. p 872 note 15. 

83. Mass.—Kent v. Todd, 11 N.E- 
734, 144 Mass. 478. 
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short that the absence of a side rail does not nec¬ 
essarily create an unsafe condition.8^ 

Faihi're to use cover or safety appliance. Where 
a cover for a hole was not used, the fact that it was 
in perfect condition is no defense.S^ However, the 
failure to use a safety appliance, adopted as a pro¬ 
tection against some particular danger, cannot be re¬ 
lied on to prove negligence, when the injury was 
caused by another danger, which the appliance was 
not designed to guard against.86 

Stationing person as guard. The time, place, and 
circumstances in a particular case may be such as 
not to require the stationing of a person as a guard, 
attendant, keeper, or watchman.S7 Even though it 
may be necessary for a person maintaining a pool 
or other body of water for swimming, or swimming 
and boating, by the public to have attendants or 
guards to render assistance in time of need, is 
only bound to exercise ordinary care to provide a 
reasonably sufficient number of competent attend¬ 
ants to guard and protect patrons from the danger 
of drowning he is not bound to provide a suffi¬ 
cient number of skilled attendants to insure the 
safety of patrons nor does his failure to furnish 
a competent and experienced swimmer and diver 


alone, and of itself, constitute negligence.®^ 
c. Duty Imposed by Statute or Ordinance 

The duty may be Imposed by statute or ordinance to 
guard or protect a certain place or instrumentality, and 
In such case the failure to take the required precautions 
may constitute actionable negligence. 

The duty may be imposed by statute or ordinance 
to guard or protect a certain place or instrumental¬ 
ity, and in such case the failure to take the required 
precautions may constitute actionable negligence.®^ 
In order to predicate negligence on such failure, it 
is necessary and sufficient that the place or instru¬ 
mentality in question,®^ the person sought to be 
charged,and the person injured®^ be within the 
scope and meaning of the statute or ordinance, and 
that there be actual noncompliance therewith.®^ 

§ 86. Lighting 

The failure so to light the premises as to protect from 
injury by reason of dangerous conditions which would 
not reasonably be discovered in the absence of such light 
may constitute negligence. 

Negligence may consist in the failure so to light 
the premises as to protect from injury by reason of 
dangerous conditions which would not reasonably 
be discovered in the absence of such light,®^ as for 


84. Pa.—Chapman v. Clothier, 118 A. 
356, 274 Pa. 394. 

45 C.J. p 87’2 note 17. 

85. N.Y.—Jennings v. Carling, 181 
N.T.S. 359. 

86. Mass.—McGlauflin v. Boston, 
etc., P. Co., 119 N.E. 955, '230 Mass. 
431, L.R.A.1918E 790. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 'S.E.2(i 409, 187 Va. 
642. 

87. Ind.—L. S. Ayres & Co. v. Hicks, 
40 N.E.2d 334, 220 Ind. 86, rehear¬ 
ing denied 41 N.E.2d 19'5, 356, 220 
Ind, 86. 

N.Y.—Preston v. Hudson River Day 
Line, 2'7 N.Y.S.2d 597, 176 Misc. 
4r2, affirmed 32 N.Y.S.2d 132, 263 
App.Div. 814—Schubart v. Hotel 
Astor, 5 N.Y.S..2d 203, 168 Misc. 
431, affirmed 8 N.Y.S.2d 567, 25.5 
App.Div. 1012, affirmed 22 N.E.,2d 
167, 281 N.Y. 597. 

45 C.J. p 872 note 20. 

88. Neb.—Brotherton v. Manhattan 
Beach Impr. Co., 69 N.W. 757, 50 
Neb. 214. 

45 C.J. p 872 note 22. 

89. Tex.—Levinski v. Cooper, Civ. 
App., 142 S.W. 959. 

99. Tex.—Levinski v. Cooper, supra. 

91. Ill.—^Decatur Amusement Park 
Co. V. Porter, 137 Ill.App. 448. 

45 C.J. p 872 note 25. 

92. Nev.—Orr Ditch & Water Co. v. 
Justice Court of Reno Tp., Washoe 
County, 178 P.2d 5'58, 64 Nev. 138. 


N.Y.—^De Haen v. Rockwood Sprink¬ 
ler Co. of Massachusetts, 179 N.E. 
'764, 258 N.Y. 3'50. 

Ohio.—Torok v. Stambaugh-Thomp- 
son Co., App., 43 N.E.2d 653. 
Regnilations as to i>articular places 
or instrumentalities 

(1) Elevator shafts. 

Colo.—Gotch V. K. & B. Packing & 
Provision Co., 25 P.2d 719, 93 Colo. 
276, 89 A.L.R. 753. 

Ill.—Lotspiech v. Continental Illinois 
Nat. Bank & Trust Co. of Chicago, 
4'5 N.E.2d 530, 316 Ill.App. 482. 

Md.—Gordon Sleeprite Corporation v. 

Waters, 168 A. 846, 165 Md. 354. 

45 C.J. p 716 note 9, p 871 note 11 
[a] 3, 4. 

(2) Openings in floors.-—^Rouchene 
V. Gamble Const. Co., 89 S.W.2d 58, 
338 Mo. 1;23. 

93. Mo.— Corpus Juris cited in 

Rouchene v. Gamble Const. Co., 89 
S.W.2d 58, 61, 338 Mo. 123. 

Nev.—Orr Ditch & Water Co. v. Jus¬ 
tice Court of Reno Tp., Washoe 
County, 178 P.2d 558,’ 64 Nev. 138. 
N.Y.—De Haen v. Rockwood Sprink¬ 
ler Co. of Massachusetts, 179 N.E. 
764, 258 N.Y. 350—Duggan v. Na¬ 
tional Constructors & Engineers, 
228 N.Y.S. 126, 223 App.Div. 163— 
Rashid v, Weill. 46 N.Y.S.2d 711, 
181 Misc. 815. 

45 C.J. p 871 note 9 . 

“Excavation” 

In determining meaning of word 
“excavations,’" as used in statute re- 
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auiring shafts, excavations, and holes 
to be fenced or otherwise safeguard¬ 
ed, the rule of noscitur a sociis as 
well as the rule of ejusdem generis 
may be applied.—Orr Ditch & Water 
Co. V. Justice Court of Reno Tp., 
Washoe County, 178 P.2d 558, 64 Nev. 
138. 

94. N.Y.—Hashagen v. Schafer, 101 
N.Y.S. 11, '51 Misc. 617, 

4'5 C.J. p 871 note 10. 

Contractor 

Pact that owner of building under 
construction had contracted for pre¬ 
liminary excavation, wire, heating, 
or plumbing directly with contrac¬ 
tors other than general contractor 
would not relieve general contractor 
from statutory duty to barricade 
openings in floors.—Rouchene v. 
Gamble Const. Co., 89 S.W.2d 58, 338 
Mo. a'23. 

95. Ark.—^Kimbrough v. Johnson, 32 
S.W.2d 154, 182 Ark. 5t2. 

N.Y.—^Duschnik v. Deco Restaurants, 
12 N.E.2d 536, 276 N.Y. 439. 

45 C.J. p 871 note 11—1 C.J. p 952 
note 4'5 [a]. 

96. N.Y.—Malloy v. New York Real 
Estate Ass’n, 50 N.E. 853, 156 N.Y. 
205, 41 L.R.A. 487. 

45 C.J. p 871 note 12. 

97. La.—^Corpus Juris cited ia 

Gunn V. Saenger-Ehrlich Enterpris¬ 
es, App,, 192 So. 744, 745. 

Mo.—Petera v. Railway Exchange 
Bldg., App., 42 S.W,'2d 947. 
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example, in the case of the existence of an unguard¬ 
ed opening in a floor or passage,or difference in 
floor levels.^^ A stairway need not, however, be 
artificially lighted in the daytime where daylight is 
not excluded to such an extent as to require artifi¬ 
cial light to enable persons to see their vvay;^ nor 
is it necessary that a stairway should be uniformly 
illuminated throughout its entire length.2 It has al¬ 
so been held that, where there is no defect in the 
stairway itself, the failure to light a dark stairway 
is not negligence rendering one liable to a person 
falling down the stairs.^ However, the location of 
a stairway with respect to an entrance doorway may 
be such as to require the surroundings to be light¬ 
ed.*^ 

§ 87. Inspection 

a. In general 

b. Time and sufficiency 

a. In General 

The owner or other person In control of premises owes 
^0 persons rightfully on the premises the duty of in- 
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specting the premises, and a device or apparatus operated 
thereon which may cause injury, to see that the premises 
device, or apparatus is in a reasonably safe condition. ' 

The owner or other person in control of premises 
owes to persons rightfully on the premises the duty 
of inspecting the premises,^ and a device or appara¬ 
tus operated on the premises, and on which the 
safety of human life depends,^ to see that the prem¬ 
ises, device, or apparatus is in a reasonably safe 
condition. A like duty to inspect a building abut¬ 
ting on a public street is owing to travelers on 
the street by a person occupying or lawfully in pos¬ 
session of the building.'^ On the other hand, the 
owner has no duty of inspection as to one who has 
assumed such duty himself and a person is under 
no duty to inspect equipment which he does not 
own or control and with the installation of which 
he had no connection.^ Failure to make certain 
tests is not negligence where it does not appear that 
such tests are common or prudent,^^ and no liabil¬ 
ity may be imposed by reason of the failure to make 
an inspection where the inspection, if made, would 
not have disclosed the particular defect causing the 


>T.Y.—Dinkuhn v. Western New York 
Water Co.. 207 N.Y.S. 276, 252 App. 
Div. 51. affirmed 17 N.EYd 460, 279 
N.Y. 606. 

Tex.—Hamblen v. Mohr, Civ.App., 17l 
S.W.2d 168. 

Wis.—Pettric v. Gridley Dairy Co., 
232 N.W. 595. 202 Wis. 289. 

45 C.J. p 872 note 27, 

JConLmon ways 

While at common law an owner is 
not ordinarily obligated to provide 
common ways with artificial light, 
there is such an obligation, where ei¬ 
ther defective conditions or condi- 
-tions of peculiar danger exist which 
call for special warning.—Mu^ac v. 
Greentree Homes, 11 N.Y.S.2d 563, 
25G App.Div. 1107. 

'Violation of statute 

Failure to light a building or part 
-of a building subject to safe-place 
statute is regarded as a failure to 
maintain the building in a safe con¬ 
dition, and consequently a violation 
of the safe-place statute regarding 
maintenance.—Heiden v. City of Mil¬ 
waukee. 275 N.W. 922, 226 Wis. 92. 
114 A.L.R. 420—^Wilson v. Evangeli- 
..cal Lutheran Church of Reformation 
of Milwaukee, 230 N.W. 70S, 202 Wis. 
111 . 

.Exterior of 'building 

It has been held that there is no 
duty to illuminate the exterior of a 
building,—Owen v. Westchester 
■Country Club, 35 N.Y.S.2d 200, 264 
App.Div. 796, affirmed 47 N.E.2d 432, 
289 N.Y. 819. 

•:98. Mo.—Glaser v. Rbthschild, 120 
S.W. 1, 221 Mo. ISO, 22 L.R.A.,N.S., 
1045, 17 Ann.Cas. 576. 


Tex.—Bleich v. Emmett, Civ.App., 
295 S.W. 223. 

39. N.Y.—^Weller v. Consolidated 
Gas Co., 91 N.E. 286, 198 N.Y. 98, 
139 Am.S.R. 798. 

1. D.C.—Bell V. Central Nat. Bank, 
28 .‘\pp.D.C. 5S0. 

45 C.Ji p 872 note 30. 

Lighting of stairway in inn or hotel 
see Innkeepers § 22. 

2. Ala.—Corpus Juris cited in 
Alabama Baptist Hospital Board 
V. Carter, 145 So. 443, 446, 226 Ala. 
109, 

Pa.—Koerner v. Kaufman, Com.Pl., 7 
Fay.L.J. 214. 

45 C.J. p 873 note 31. 

3. Mich.—Brown v. Berles, 208 N.W. 
461, 234 Mich. 353. 

45 C.J. p 873 note 32. 

^ Ala.—Hertz v. Advertiser Co., 78 
So. 794, 201 Ala. 416, L.R.A.1918F 
137. 

5. U.S. — ^Waddell v. A. Guthrie & 
Co., C.aA.Utah, 45 F.2d 977. 

Md.—Dickey v. Hochschlld, Kohn & 
Co., 146 A. 282, 157 Md, 448. 

N.Y.—Gertler v. Alexander's Inc., 47 
N,Y.S.2d 165. 

Ohio.—Reynolds v. Cherrington, App., 
68 N.E.2d 136. 

Pa.—Pope V. Reading Co., r56 Au 106, 
304 Pa. 326. 

45 C.J. p 873 note 35, p 880 note 69 
[b]. 

6. Ala.—^Housing Authority of Bir- 
mington Dist. v. Morris, 14 So.2d 
527, 244 Ala. 5‘57—^Motor Terminai 
& Transportation Co. v. Millican, 
12 So.2d 96, 244 Ala. 39. 
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Me.—^Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284. 
Miss.—Corpus Jtu'is cited in J. C. 
Penney Co. v. Evans, ICO So. 779, 
780, 172 Miss. 900. 

N.Y.—Raga v. S. S. Kresge Co., 84 
N.T.S.2d 776, 274 App.Div. 966. 

Pa.—Bollin v. Elevator Const. & Re¬ 
pair Co., 63 A.2d 19, 361 Pa. 17. 

45 CJ. p 873 note 36, p 880 note 69 
[bj. 

Condition i>recedent to use 

The duty of inspection is not ordi¬ 
narily an independent duty on which 
liability is based, but is a duty the 
performance of which is a condition 
precedent to a reasonable use of the 
instrumentality.—Hock v. National 
Brick Co., C.C.A.Ind., 150 F.2d 1S4. 
Hoists 

Cal.—^Rae v. California Equipment 
Co., 86 P.2d 352, 12 Cal.2d 563. 

7. Conn.—^Feeney v. New York 
Waist House, 136 A. 554, 105 Conn. 
647, 50 A,L.R. 1539. 

Mich.—Bannigan v. Woodbury, 132 
N.W. 77, 166 Mich. 491. 

8. N.H.—Boston, etc., R. Co. v% Sar¬ 
gent, 57 A. 688, 72 N.H. 455. 

8. Ala. — Alabama Power Co. v. 
Shaw, 111 So. 17, .215 Ala. 436. 
Owner of building or general con¬ 
tractor has no duty to inspect ma¬ 
chinery and tools in exclusive pos¬ 
session and control of subcontractor. 
—lacono V. Frank & Frank Contract¬ 
ing Co., 182 N.E. 23, 259 N.Y. 377. 

10. Mich.—^Hall v, Murdock, 78 N.W. 
329. 119 Mich. 389. 
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injury,or where the owner has no reason to 
think an inspection is necessary.^^ . Where, howev¬ 
er there is a duty to inspect, the fact that an in¬ 
spection is difficult to make is no excuse for non- 
performance of the duty. 

b. Time and Sufficiency 

The owner or other person in control of a place or 
Instrumentality which may cause injury is held only to 
reasonable care in inspection from time to time, but the 
Inspections must be sufficiently frequent and thorough 
to insure a reasonably safe condition. 

The owner or other person in control of a place 
or instrumentality which may cause injury is held 
only to reasonable care in inspection from time to 
time.l4 The inspections must be sufficiently fre¬ 
quent to insure a reasonably safe condition,and 
thorough enough to determine the condition;!^ and, 
where these requirements are complied with, ordi¬ 
narily no liability exists for injuries.i^ Thus, if the 
owner of a wall in a burned building has it inspect¬ 
ed by a competent mechanic who reports it safe, no 

liability exists.13 

§ 88. Repair or Remedying Defects 

A person owning or controlling property which Is 
in a dangerous and defective condition owes to persons 
lawfully on his property a duty to repair or remedy de- 
-fects which are or should be known to him. 


§ 88 

A person owning and controlling property which 
is in a dangerous and defective condition owes to 
persons lawfully on his property a duty to repair 
or remedy the defect,where he is,20 or ought to 
be,21 aware of the condition, as where the condi¬ 
tion has existed for a considerable period of time^^ 
to his knowledge,23 or for a sufficient time for a 
prudent person to discover it^^ In other words, 
where negligence is predicated on the failure to 
keep the premises in repair, it must be shown that 
the defective condition has either been brought to 
the notice of defendant or has existed for such 
time as would have afforded sufficient opportunity 
to make proper inspection of the premises to as¬ 
certain their condition as to safety and to repair 
their defects-25 No hard and fast rule can be laid 
down as to what constitutes necessary and proper 
repairs, but such issue depends on the peculiar cir¬ 
cumstances of each case.26 

The owner of property is entitled to a reasonable 
time to remedy the defect after notice of it,27 and 
is not liable for a defect not discovered in time to 
repair it before the accident occurs.28 No liability 
is incurred by failure to work on Sunday,2^? unless 
the danger was so obvious that a reasonable and 
prudent person would have taken the necessary 
measures and precautions immediately on that 


11. U.S.—Century Indem. Co. v. Ar¬ 
nold. C.C.A.N.Y.. 1‘53 F.2d 531, cer¬ 
tiorari denied 66 S.Ct. 1346, 32S U. 

S. 854, 90 L.Ed. 1626—Hook v. Na¬ 
tional Brick Co., C.C.A.Ind., 150 F. 
2d 1S4. 

•Cal.—Honea v. City Dairy, 140 P.2d 
369. 22 Cal.2d 614. 

La,—Anderson v. London Guarantee 
& Acc. Co., App., 36 So.2d 741. 

Pa.—Doyle v. Atlantic Refining Co., 
53 A.2d 68. 357 Pa. 92. 

12. N.T.—Sellers v. Dempsey, 49 N. 

T. S. 765, 26 App.Div. 22. 

45 C.J. p 873 note 42. 

13. Ga.—Fulton Ice, etc., Co. v. Pece, 
116 S.E. 57, 29 Ga.App. 507. 

45 C.J. p 873 note 43. 

14. Cal.—Frassi v. McDonald, 55 P. 
139. 772, 122 Cal. 400. 

45 C.J. p 873 note 48. 

15. Conn.—Feeney v. New York 
Waist House, 136 A. 554, 105 Conn, 
647, '50 A.L.R. 1539. 

45 C.J. p 873 note 49. 

Duty to inspect varies greatly, and 
it may be satisfied by infrequent in¬ 
spections where structure is perma¬ 
nent and does not deteriorate rapidly 
and is not subject to much or wear¬ 
ing use.—MeVey v. Gerrald, 192 A. 
789, 172 Md. 595. 

^‘Prequently’* 

The statute requiring owners and 
operators to examine elevators *'fre- 


quently" requires an examination at 
short intervals, but furnishes no rule 
of thumb by which to decide v/hen an 
interval is short or long.—^Wilms v. 
Klein, Ohio App., 49 N.E,2d 76. 

IS. Mich.—McIntyre v. Pfaudler 
Vacuum Fermentation Co., 9'5 N.W. 
527, 133 Mich. 552. 

45 C.J. p 873 note 50. 

17. N.Y.—McMullen v. New York, 93 
N.Y.S. 77.2, 104 App.Div. 337. 

18. Neb.—Olsen v. Meyer, 64 N.W. 
954, 46 Neb. 240, 

45 C.J. p 8’74 note 52. 

19. La.—Ellington v. Walgreen Dou- 
isiana Co., App., 38 So.2d 177. 

45 C.J. p 874 note 55. 

Duty to invitees as to condition of 
premises generally see supra § 45. 

20. Conn.—Lambert v. City of New 
Haven. 30 A.2d 923, 129 Conn, 647. 

N.J.—Schnatterer v. Bamberger, 79 
A. 324, 81 N.J.Law 558, 34 L.R.A., 
N.S., 1077, Ann.Cas,19l2D 139. 

45 C.J. p 874 note 56. 

Escape of oil 

While mere escape of oil from pipe 
line did not make carrier prima facie 
liable for resulting damages, it be¬ 
came responsible for failure to use 
efficient measures to prevent con¬ 
tinued escape of oil after discovering 
leak.—Meddock v. National Transit 
Co., 161 A. 628, 10'5 Pa.Super. 653. 
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21. Pa.—Schwlndt v. Lehigh Water 
Co., 33 Pa.Super. 23. 

22. N.J.—Schnatterer v. Bamberger- 

er, 79 A. 324, 81 N.J.Law 558, 34 
L.R.A..N.S., 1077, Ann.Cas.l9l2D 

139. 

45 C.J. p 874 note 58. 

23. U.S.—Village of Harbor Springs, 
Mich., V. U. S., 72 Ct.Cl. 32. 

N.Y.—Spaine v. Stiner, 64 N.Y.S. 655, 

: 51 App.Div. 481, affirmed 61 N.E. 

‘ 1135, 168 N.Y. 666. 

24. Mo.—Stevens v. Walpole, 76 Mo. 
App. 213. 

25. N.J.—Schnatterer v. Bamberger, 
79 A. '324. 81 N.J.Law '558, 34 L.R. 
A.,N.S., 1077, Ann.Cas.l912D 139. 

Wash.—Corpus Juris quoted in Riley 
V. Pacific Outfitting Co., 55 P.2d 
1058, 1060, 185 Wash. 497—Corpus 
Juris quoted in Wiard v. Mai kst 
Operating Corporation, 34 P.2d 875, 
876, 178 Wash. 265. 

26. N.Y.—Mortimer v. East Side 
Sav. Bank, 295 N.Y.S. 695, 251 App. 
Div. 97. 

27. Mass.—Ainsworth v. Lakin, 62 
N.E. 746, 180 Mass. 397, 91 Am.S. 
R. 314, 57 L.R.A. 132. 

45 C.J. p 874 note 64. 

2S. Cal.—Frassi v. McDonald, 55 P. 

139,'772, 122 Cal. 400, 

45 C.J, p 874 note 65. 

29. Neb.—Oleson v. Plattsmouth, 62 
- N.W. 848, 35 Neb. 153. 
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day.^<> 

A person is not relieved of the necessity of re¬ 
pair by the interference of third persons,the fact 
that third persons are in possession for the purpose 
of repair,or by mere general instructions to me¬ 
chanics to repair.3 The owner of a building un¬ 
der construction,or the general contractor,35 has 
been held to have no duty to repair a defective ap¬ 
pliance in the exclusive possession and control of a 
subcontractor. A person employed to repair or 
remedy a defect must do so in a careful and pru¬ 
dent manner.^ ^ 

Slippery condition. The general rule as to liabil¬ 
ity for failure to remedy or repair a defect when 
and only when there has been actual or construc¬ 
tive notice of the defect and sufficient opportunity 
to make the repair or remedy the dangerous condi¬ 
tion has been applied in the case of a slippery con¬ 
dition resulting from snow or ice,^*^ or water,^^ 
or other substances.^^ Ordinarily, the owner or 

occupant of premises is permitted to await the end 
of a storm and a reasonable time thereafter to re¬ 
move ice and snow from an outdoor entrance walk, 
platform, or steps.'^^ 

§ 89. Notice or Warning 

a. In general 

b. Sufficiency and effect 

a. In G-eneral 

Notice or warning of danger is not required where no 
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danger was reasonabiy to be anticipated, where the lack 
thereof did not contribute to the accident, or where the 
danger was known or obvious; but it may otherwise be 
required that notice or warning be given of a dangerous 
act or operation, or of the dangerous or unsafe condition 
of property on which a person is rightfully present. 

Notice or warning of danger is not necessary, 
in order to avoid any imputation of negligence, 
where no danger is reasonably to be anticipated.^^ 
Also, failure to give a warning creates no liability 
for injuries where it would have been of no avail,42 
or where the lack thereof did not contribute to the 
accident.43 A person who had nothing to do with 
putting into operation or continuing in operation 
the dangerous agency is under no duty to warn an¬ 
other of approaching or impending danger.44 Qn 
the other hand, a person who supplies an article 
which he knows or ought to know is likely to be 
dangerous for the use intended must warn the user 
of the danger.45 Also, a person who has by con¬ 
tract assumed the obligation of instructing other 
persons in the operation of a certain plant is un¬ 
der a duty so to instruct them‘as to enable them, 
when operating the plant, to avoid such danger as is 
unknown to them and which, by the exercise of or¬ 
dinary care, they cannot readily anticipate.46 It 
has been broadly stated that it is a pertinent ques¬ 
tion in deciding negligence whether a person seek¬ 
ing to recover for injuries was warned.47 

Dangerous act or operation. Where a person is 
performing an act or engaging in an operation 
which is likely to be dangerous to persons in the 


30. Ill.—Schwartz v. Gilmore, 4-5 Ill- 
455, 92 Am.D. 227. 

Ohio.—Dixon v. "Wachenheimer, 9 
Ohio Cir.'Ct. 401, 6 Ohio Cir.Dec. 
380. 

31. Mich.—Lauer v. Palms, 89 N.W. 
694, 129 Mich. 671, 58 L.R.A. 67. 

32. La.—Steppe v. Alter, 19 So. 147, 
48 La.Ann. 363, 55 Am.S.R. 281. 

45 C.J. p 874 note 62. 

33. Mo.—Stevens v. Walpole, 76 Mo. 
App. 213. 

34. N.Y,—lacono v. Frank & Frank 
Contracting Co., 182 N.E. 23, 2'59 
N.Y. 377. 

35. N.Y.—lacono v. Frank & Frank 
Contracting Co., supra. 

33. Mich.—Harrison v. Lorenz, 6. N. 
W.2d 554, 303 Mich. 382. 

37. Pa.—Bell v. Great Atlantic, etc.. 
Tea Co., 135 A. 607, 288 Pa. 160. 

Duty of care as to smooth or slippery 
surfaces generally see supra § 81 
c (4). 

38. Mass.—Bornstein v. R. H. White 
Co., 155 N.E, 661, 259 Mass. 34. 

Wash.—Anderson v. Seattle Park Co., 
140 P. 698, 79 Wash. 575 

Condition held not dangrerons 

Small pool of water in depression, , 


caused by wear, on outdoor step, did 
not create dangerous condition re¬ 
quired to be remedied.—Kraus v. 
Wolf, 171 N.E. 63, 253 N.Y. 300. 

39- Tex.—Graham v, F. W. Wool- 
worth Co., Inc., Civ.App., 277 S.W. 
223. 

Wis.—Lundgren v. Gimbel, 210 N.W. 
678, 191 Wis. 5.21. 

40. Va.—Walker v. Memorial Hospi¬ 
tal, 45 S.E.2d 898, 187 Va. 5. 

41. Okl.—Corpus Juris cited in 
Larrimore v. American Nat. Ins. 
Co., 89 P.2d 340, 345, 184 Okl. 614. 

45 C.J. p 874 note 69. 

Warning of defective or dangerous 
quality of article sold or furnished 
to another see infra § 100. 

Reason 

Generally, there is no duty to warn 
unless person on whom the duty 
would he cast has some reason to 
suppose that a warning is needed.— 
Hyland v. Seaver, 45 N.E.2d 835, 312 
Mass. ’535—Cadogan v. Boston Con¬ 
sol. Gas Co., 195 N.E. '772, 290 Mass. 
496. 

The g'iving of a warning is some 
recognition that the circumstances 
call for a warning.—^Atherton v. Kan¬ 
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sas City Power & Light Co., 202 S.W. 
2d'59, 356 Mo. 505. 

42. N.Y.—Miller v. Rochester Vul¬ 
canite Pav. Co., 21 N.Y.S. 651. k 

43. Ill.—Heston v. Jefferson Bldg. 
■ Corp., 76 N.E.2d '248, 332 Ill.App. 

1585. 

Mich.—Boyle v. Preketes, 247 N.W. 
763, 262 Mich. 629. 

N.H.—Locke v. Payne, 124 A. 668, 81 
N.H. '2 66. 

44. Miss.—Long v. Patterson, 2,2 So. 
2d 490, 198 Miss. 654. 

45. Cal.—Thompson v. Robinson- 
Roberts Co., 56 P.‘2d 699, 13 Cak 
App.2d 166. 

“Inherent’’ danger 

The text' rule covers articles not 
only inherently dangerous in their 
nature, but dangerous because of the 
use to which they are to be put, and 
the danger is none the less inher¬ 
ent because it is brought into action 
by some external force.—Orr v. Shell 
Oil Co., 177 S.W.2d 608, 352 Mo. 288. 

46. Wis.—Grass v. Westerlin, etc.^ 
Co., 216 N.W. 161, 194 Wis. 470. 

47. Wash.—Nelson v. Bjelland, 95 P. 
2d 784, 1 Wash.2d 268, 125 A.L.R. 
641. 
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vicinity, it is his duty to warn such persons of the 
danger,especially where he has made a prom¬ 
ise to them to do So a person driving a golf 

ball must give notice or warning to those danger¬ 
ously situated,50 although he is not bound to warn 
a person not standing in a place where danger from 
the ball may reasonably be anticipated,5i or a per¬ 
son who has notice of the danger.52 ^ person en¬ 
gaged in a dangerous occupation is not excused 
from giving warning because some one else has 
been accustomed to give such warning and failed 
to do so at the time of the injury.53 

Dangerous or unsafe condition of property. If 
the owner or occupant of property knows that its 
condition is unsafe, he should give timely warning 
to persons rightfully there.54 The duty owing in 
this respect toward licensees and invitees is dis- 
£ussed supra §§ 35, 45. 

Defective or obstructed road or path on privately 
^wned land. Where a road, although located on 
privately owned land, is used by the public, the 
, owner or other person who makes an excavation 
therein,55 or places a rope, wire, or chain across 
it,55 is charged with the duty of giving notice or 
warning thereof to persons using the road. How¬ 
ever, it is held that a person controlling a private 
way leading from a public street is not obliged to 
put up a sign notifying travelers on the public 
•street that the passageway is not a public way.57 

4a La.—Preto v. Craven & Lang, 

128 So. 676, 14 La.App. 130. 

Md.—State, for Use of Chenoweth, 

V. Baltimore Contracting Co., 6 
A.2d 62'5, 177 Md. 1. 

Mass.—Engel v. Boston Ice Co., 4 
N.E.2d 45!5, 295 Mass. 428. 

Mo.—Orr v. Shell Oil Co., 177 S.W.2d 
60S, 352 Mo. '288. 

Tenn.—Pruitt v. Williams, 106 S.W. 

'2d 892, 21 Tenn.App. 171. 

Va.—Alexander v. Wrenn, 164 S.E. 

■715, 158 Va. 486. 

46 C.J. p 874 note 72. 

49. Cal.—Lucas v. Walker, 134 P. 

374, 379, '22 Cal.App. 296. 

45 C.J. p 875 note 73. 

50. Ky. —Stober v. Embry, 47 S.W. 

2d 921, 243 Ky. 117. 

N.Y.—Povanda v. Powers, 272 N.T.S. 

619, 152 Misc. 75. 

N.C.—Everett v. Goodwin, 161 S.E. 

316, '201 N.C. 734. 

Va.—^Alexander v. Wrenn, 164 S.E. 

715, 158 Va. 486. 

Duty of person driving golf hall to 
use reasonable care generally see 
supra § 64. 

51. Pa.—Benjamin v. Nernberg, 157 
A 10, 102 Pa.Super. 471. 

52. Conn.—^Walsh v. Machlin, 23 A 
2d 156, 128 Conn. 412, 138 AL.P. 

538. I 
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So, the owner of premises owes a duty to a person 
rightfully on his property to safeguard a ditch 
which is being excavated in a path constituting a 
usually traveled path across the premises ;58 and 
the same rule has been applied to an open cistern 
near a path.59 However, it has been held that by 
the mere fact that, without objection from the own¬ 
er, persons have been accustomed to cross his land 
no duty is imposed on him to protect them from in¬ 
jury from a hole or excavation on the premises.^® 
It has been held to show a reckless disregard of the 
lives or safety of others for the owners of premises 
over which the public has been accustomed to pass 
for a long time, and until a well defined path has 
become marked on the ground, to excavate a dan¬ 
gerous trench into such path and to leave it un¬ 
guarded, and without notice or warning thereof.5^ 

To children. Failure to warn a child of danger 
may constitute negligence where the child is spe¬ 
cially permitted to enter into a dangerous situa¬ 
tion,5^ or he is directed to watch and guard a fire 
and is left alone to do so, 53 or where a person who 
has located and is operating dangerous machinery 
in a place equivalent to a public thoroughfare sees 
a child of tender years in close proximity to such 
machinery.54 The duty to warn infant trespassers 
of danger is considered supra § 27. 

Known or obvious dangers. Notice or warning 
is not necessary where the danger is obvious, 55 or 

V. Brooklyn, 23 
N.E. 887. 118 N.T. 575. 

61. Mont.—McLaughlin v. Bardsen, 
145 P. 954, 50 Mont. 177. 

62. Tex.—^Valley Mills Cotton Oil 
Co. V. Brown, Civ.App., 141 S.W. 
1001 . 

63. Ark.—^Arkansas Valley Trust Co. 
V. Mcllroy. 133 S.W. 816, 97 Ark. 
160, 31 L.R.A.,N.S., 1020. 

45 C.J. p 876 note 99. 

64. Minn.—Erickson v. Minneapolis, 
etc., R. Co., 205 N.W. 889, 165 Minn. 
106, 45 AL.R. 973. 

45 C.J. p 876 note 1. 

65. Cal.—Blodgett v. B. H. Dyas Co., 
50 P.2d 801, 4 Cal.2d 511—Demmer 
V. City of Eureka, 178 P.2d 472, 
78 Cal.App..2d 70S—Corpus Juris 
quoted in Morales v. L. W. Blinn 
Lumber Co., 49 P.2d 621, 622, 9 Cal. 
App.2d 292—^Ambrose v. Allen, 298 
P. 169, 13 Cal.App. 107. 

La.—Knight v. Travelers Ins. Co., 
App., 32 So.2d 508. 

Mass.—^Forgione v. Frankini Const. 
Co., 30 N.E.2d 819, 308 Mass. 29— 
Drake v. Boston Safe Deposit & 
Trust Co., 30 N.B.2d 226, 307 Mass. 
399—^Sterns v. Highland Hotel Co., 
29 N.E.2d 721, 307 Mass. 90—Gallo 
V. Leahy, 8 N.B.2<i 782, 297 Mas®. 
265. 


Ky.—Stobe'r V. Embry, 47 S.W.2d 921, 
243 Ky. Ill 

53. Ark.—Carh^r'oft v. Vandergriff, 
13 S.W. 1092, 53 Ark. 381. 

54. Mo.—Savona v. May Department 
Stores Co., App., 71 S.W-2d 157. 

Nev.— Corpus Juris quoted in Nevada 
Transfer & Warehouse Co. v. Pe¬ 
terson, 99 P.2d 633, 637, 60 Nev. 
87. 

N.T,—Adams v. Misena Realty Co., 
•267 N.T.S. 869, 239 App.Div. 633. 

45 C.J. p 875 note 76. 

55. Tenn.—Harrison v. Southern Ry. 
Co., App., 215 S.W.2d 31. 

45 C.J. p 876 note 86. 

Duty of due care as to excavations 
and obstructions generally see su¬ 
pra § 78. 

Duty to guard or protect excavation 
generally see supra § 85. 

56. Ala.—^Nashville, etc., R. Co. v. 
Blackwell, 79 So. 129, 201 Ala. 657. 

45 C.J. p 876 note 87. 

57. Mass.—Stevens v. Nichols, 29 N, 
E. 1150, 155 Mass, 472, 15 L.R.A 
459. 

58. S.D.—Johnson v. Glasier, 166 N. 
W. 154, 40 S.D. 13. 

59. Miss.—Lepnick v. Gaddis, 16 So. 
213, 7'2 Miss. .200, 48 Am.S.R. 647, 
26 L.R.A 686. 
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the person injured has actual knowledge thereof,^® 
or where, because of the obviousness of the situa¬ 
tion and the use of the property for a considerable 
time by the person injured, the owner has a right 
to believe that the injured person is fully acquaint¬ 
ed with the situation and the risk.^7 However, the 
knowledge of a person rightfully on the property of 
the ordinary and usual operations on premises 
where cars are moved and unloaded does not re¬ 
lieve the owner from liability for an accident oc¬ 
curring from the movement of a car, suddenly and 
without warning, due to the clutch of the moving' 
apparatus not being completely open.^^ 

b. Sufficiency and Effect 

The notice or warning of danger required is such as 
a person of ordinary care and prudence would give under 
like or simi'ar circumstancBs, and, where proper notice or 
warning is given, the defendant generally is relieved from 
fiability for injuries received by those who do not heed it. 


Where a notice or warning is required, as di 
cussed supra subdivision a of this section, it mu 
be such as a person of ordinary care and pruden< 
would give under like or similar circumstances.' 
It must be adequate to apprise the person notific 
of the danger but any notice or warning whic 
accomplishes such object is sufficient'll The noti< 
or warning must purport to come from the perse 
liable,and be given to each one liable to be ii 
jurcd,'^3 but it need be given only to those like 
to be injured.'^^ 

Effect. The general rule is that, where prop< 
notice or warning is given, defendant is relieve 
from liability for injuries received by those who c 
not heed unless disregard thereof is invited,' 
or acquiesced in,'^'^ by defendant The effect of n< 
tice or warning given to infant trespassers is coi 
sidered supra § 27. 


V. PEESOHS LIABLE 


§ 90. In General 

As a general rule every person legaffy responsible is 
liable for his own personal negligence, but, in the ab¬ 
sence of circumstances giving rise to an imputation of 
negligence, cne person is not liable for an injury which is 
the result of the negligence of another. 


As a general rule, every person legally respons 
ble*^^ is liable for his own personal negligence whic 
is the proximate cause of an injury to another.' 
On the other hand, liability for a tort founded c 


Minn.—^Wiseman v. Northern Pac. 
Ry. Co.. 7 N.W.2d 672, 214 Minn. 
101 , 

N.T.—La Corte v. Cohen, 66 N.Y.S.2d 
408. 

N.C.—Corpus Juris cited in Deaton v. 
Board of Trustees of Elon College, 
38 S.E.2d 561, 566, 226 N.C. 433— 
Benton v. United Bank Bldg. Co., 
28 S.E.2d 491, 223 N.C. 809. 

Okl.—Long Const. Co, v. Fournier, 
123 R2d 689, 190 Okl. 361. 

Pa.—Walker v. Broad & Walnut Cor¬ 
poration, 182 A, 643, 320 Pa. 594. 

45 C,J. p 876 note 4. 

S6. U.S.—Sawyer v. Pine Oil Sales 
Co., C.C.A.La., 155 F.2d 855—Cor¬ 
pus Juris cited in Ove Tysko v. 
Royal Mail Steam Packet Co., C. 
C.A.Or., 81 F.2d 960, 962. 

Cal.—Morales v. L. W. Blinn Lum¬ 
ber Co., 49 P.2d 621, 9 OaLApp.2d 
292. 

Ky.—Mazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 295 ICy. 1—Stober 
V. Embry, 47 S.W.2d 921. 243 Ky. 
117. 

Mich.—^Williams v. Wood, 244 N.W. i 
490, 260 Mich. 322. j 

Ohio.—Greyhound Lines v. Martin, 
189 N.E. 244, 127 Ohio St. 499. 

45 C.X p 877 note 5. 

Reason for rule 

The purpose of a warning is to 
apprise a person of the existence of 
danger of which he is not aware to 
enable him to protect himself against 


it, and, where the person Is aware of 
the danger, the warning will serve no 
useful purpose and is unnecessary.— 
Wiseman v. Northern Pac. Ry. Co., 
7 N.W.2d 672, 214 Minn. 101—O'Neil] 
V. 3Iinneapolis St. Ry. Co., 7 N.W.2d 
665, 213 Minn. 514. 

67. Iowa.—Corpus Juris guoted in 
Boles V. Hotel Maytag Co., 253 N. 
W. 515. 518, 218 Iowa 306. 

Mass.—Shaw v. Ogden, 102 N.E. 61, 
214 Mass. 475. 

63. U.S.—Pleischmann Malting Co. 
V. Mrkacek, C.C.A-I11., 14 F.2d 602. 

69. Ohio.—Mason' Tire, etc., Co. v. 
Lansinger, 15 Ohio App. 310, 

70. N.y.—^Povanda v. Powers, 272 N. 
T.S. 619. 152 Misc. 75. 

45 C.X p 877 note 9. 

I 71. N.Y.—Downes v. Elmira Bridge 
Co., 58 N.Y.S. 628, 41 App.Div. 339. j 
45 O.J. p 877 note 10. 

72. Tex.—Dublin Cotton Oil Co. v. 
Jarrard, 42 S.W. 9'59. 91 Tex. 289. 

73- Ky.—Standard Oil Co. v, Tier¬ 
ney, 17 S.W. 1025, 92 Ky. 367, 13 
Ky.L. 626, 36 Am.S.R. 695, 14 L.R. 
A. 677. 

N.J.—Lechman v. Hooper, 19 A. 215, 
52 N.J.Law 253. 

74. Fla.—Saussy v. South Florida R. 
Co., 22 Fla. 327- 

N.H.—Locke v, Payne, 124 A. 668, 81 
N.H. 266. 

75. U-S-—Ove Tysko v. Royal Mail 
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Steam Packet Co., C.C.A.Or., ; 
F.2d 960. 

La.'—Lusk V. U. S. Fidelity & Gua 
anty Co.. App., 199 So. 666. 
Wash.—Schock v. Ringling Bros, ar 
Barnum & Bailey Combined Show 
105 P.2d 838, 5 Washu2d 599. 

45 C.J. p §77 note 14. 

Disregard of warning or notice 
contributory negligence see infra 
120 . 

76. TJ.S. —Ove Tysko v. Royal Me 
Steam Packet Co., C.C;A.Or., 81 
2d 960. 

Ill.—Craney v. Union Stock Yar( 
etc., Co., 88 N.E. 1046, 240 III 60 

77. U.S.—Corpus Juris ctu^ted : 
Ove Tysko v. Royal Mail Stoa 
Packet Co., C.C.A.Or., 81 F.2d 96 
962. 

45 C.X p 877 note 16. 

78. S.C.—Bennettsville, etc., R. C 
V. Hickson Lumber Co., 76 S. 
1087, 93 S.C. 382. 

Liability of: 

Infant see infants J 91. 

. Insane person see Insane Persoj 

§ 122 . 

79. U.S.—Steinman v. Pennsylvan 
R. Co.. C.C.A.N.X, 5-4 F.2d 10: 
certiorari denied 52 S.Ct. 408, 2 
U.S. 552, 76 L.Ed. 942. 

Ark.—Davis v. Rodman, 227 S.W. 61 
147 Ark. 385, 13 A.L.R. 1459. 

Del.—Leech v. Husbands, 152 A. 72 
4 W.W.Harr. 362, 
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negligence should not be imposed on one who has 
not been negligent.so Hence, while in some in¬ 
stances, by virtue of the relation between two per¬ 
sons, one may be liable for the negligence of the 
other^i except as liability may be extended by 
statute,82 one person is not liable for an injury 


§ 90 

which is the result solely of the negligence of an¬ 
other personas over whom the former has no con¬ 
trol,84 whether the act of such other be grossly 
negligent or negligent in lesser degree liability 
for an injury resulting from negligence generally 
attaches only to the person guilty of the negli- 


jjl_Creek v. Naylor, 33 N.E.2d 740, 

309 Ill.App. 601. 

La.—Lawrason v. Richard. 135 So. 
29 173 La. 696—Russo v. Aucoin, 
App., 7 So.2d 744. 

j.—Shuster v. McDermit, 140 A. 
'i21, 104 N.J.Law 58—Swenson v. 
Nairn, 30 A.2d 897. 21 N.J.Misc. 70. 
jj-^y.—Ottmann v- Incorporated Vil¬ 
lage of Rockville Centre, 9 N.E.2d 
862 275 N.y. 270. 

Qliio.—Greer v. Board of Com’rs of 
Knox County, 169 N.E. 709, 33 Ohio 
App. 539. 

ygx.—Carothers v. Moore, Civ.App., 
183 S.W.2d 987. 

45 C.J. P 878 note 22. 

Contributory negligence see infra §§ 
116-173. 

Proximate cause see infra §§ 103-115. 

Public policy is that person or 
power negligently injuring another 
Is responsible Co him for damages.— 
Lomres v. Storms, 260 N.Y.S. 335, 
236 App.Liv. 630, reargument and 
motion denied 261 N.Y.S. 1037, 238 
App.Div. 765. 

The maxim, Sic utere tuo nt 
alienum non Issdas, applies to corpo¬ 
rations as well as to individuals.— 
Shell V. Town of Evarts, 178 S.W.2d 
32, 296 Ky. 602. 

Iiiahility for negligence is general 
rule, and exceptions will be made 
only where nature of organization 
sought to be charged therewith dic¬ 
tates otherwise or parties expressly 
contract to contrary.—Lichty v. Car¬ 
bon County Agr. Ass'n, D.C.Pa., 31 P. 
Supp. 809. 

Culpa under the civil law 
Under the civil law every person 
guilty of culpa is responsible for the 
consequences thereof.—Baucum v. 
Pine Woods Lumber Co., 57 So. 577, 
130 La. 39—17 C.J. p 394 note 14. 

The predominant question as to li¬ 
ability in every negligence case is by 
whom and by what means was the 
injury inflicted.—Palmer v. Hygrade 
Water & Soda Co., 151 S.W.2d. 548, 
236 Mo.App. 247. 

80. Mo.—Kimbrough v. Chervitz, 186 
S.W.2d 461, 466, 353 Mo. 1154. 

81. Ga.—Hulsey v. Hightower, 161 
S.E. 664, 44 Ga-App. 455. 

Or.—Nickson v. Oregon-American 
Lumber Co., 266 P. 254, 127 Or. 326, 
affirmed 271 P. 986, 127 Or. 326. 
Tenn.—^Wilson v. Mullen, 11 Tenn. 
App. 319. 

45 C.J. p 878 note 25. 

Imputed negligence see Infra §§ 
157-168. 


Eiability of: 

Master for acts or omissions of 
servant see Master and Servant 
§§ 556-575. 579. 

Principal for torts of agent see 
Agency §§ 254-261. 

Exception to general rule 

General rule that no man without 
fault or negligence can be held lia¬ 
ble for another's injuries is subject 
to exception that one may sustain 
such relation to inception of an un¬ 
dertaking that he will be liable for 
negligence in progress of the enter¬ 
prise even though he has no part or 
connection with the negligent act it¬ 
self which caused injury.—State ex 
rel. Taple v. Creamer, 97 N.E. 602. 
85 Ohio St. 319, 39 L.R.A..N.S., 694 
—Brown-Brockmeyer Co. v. Holmes, 
Ohio App., 84 N.E.2d 290. 

82. N.Y.—Hennessy v. Walker, 17 
N.E.2d 782, 279 N.Y. 94, 119 A.L.R. 
1029. 

Fault or negligence as essential 
Statutes declaring person responsi¬ 
ble for damage caused by acts of 
others for whom such person is an¬ 
swerable were held to create no lia¬ 
bility, in absence of fault or negli¬ 
gence on someone’s part, although 
they do not contain words “fault” 
and “negligence.”—^Phillips v. D’Ami¬ 
co, La,App., 21 So.2d 748. 

83. U.S.—Barker v. Kroger Grocery 
& Baking Co., C.C.A.IIL, 107 P.2d 
530, certiorari denied Kroger Gro¬ 
cery & Baking Co. v. Barker, 60 S. 
Ct. 471, 309 U.S. 656, 84 L.Ed. 1005. 

Ala.—Corpus Juris cited in Shipp v. 
Davis, 141 So. 366, 367, 25 Ala.App. 
104. 

Ark.—Magnolia Petroleiim Co. v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W,2d 5, 196 Ark. 800— 
VUlloughby v. Hot Springs Ice Co., 
21 S.W.2d 168, 180 Ark. 231. 

Cal.—Hurd v. Standard Gas Engine 
Co., 47 P.2d 1085, 8 Cal.App.2d 459. 
Ill.—Palmer v. Miller, 43 N.E.2d 973, 
380 Ill. 256. 

Ind.—Stewart v. Huff, 14 N.E.2d 322, 
105 Ind.App. 447. 

Mass,—Kelley v. Boston Woven Hose 
& Rubber Co„ 175 N.E. 65, 275 
Mass. 21. 

Miss.—Roberts v. Mississippi Power 
& Light Co,, 10 So-2d 542, 193 Miss. 
627. 

Neb.—Soulek y. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

N.J.—Shuster v. McDermit, 140 A. 

421, 104 N.J.Law 58. 

N.Y.—Ives V. South Buffalo Ry. Co., 
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94 N.E. 431, 201 N.T. 276, 34 L.R.A., 
N.S., 162—Beierwalter v. C. P- 

Ward, Inc., 10 N.Y.S.2d 913, 256 
App.Div. 1048—Thomas v. Spring¬ 
er, 119 N.Y.S. 460. 463, 134 App. 
Div. 640. 982, rehearing denied 120 
N.Y.S. 1148, 136 App.Div. 923. 

Ohio.—State ex rel. Yaple v. Cream¬ 
er, 97 N.E. 602, 85 Ohio St. 349, 39 
L.R.A.,N.S., 694—Brown-Brockmey- 
er Co. V. Holmes, App., 84 N.E.2d 
290. 

Pa.—Tallarico v. Autenreith, 31 A. 
2d 906, 347 Pa. 170, 146 A.L.R. 520 
—Silveus V. Grossman, 161 A. 362, 
307 Pa. 272—Baier v. Glen Alden 
Coal Co., 200 A. 190, 131 Pa.Super. 
309, affirmed 3 A.2d 349, 332 Pa. 
561. 

Tex.—Allis-Chalmers Mfg. Co. v. 

Board, Civ.App., 118 S.W.2d 996. 
Wash.—Kedziora v. Washington Wa¬ 
ter Power Co., 74 P.2d 898, 193 
Wash. 51. 

45 C.J. p 878 note 26, 

Negligence of guest 
In the absence of any relationship 
of principal and agent, master and 
servant, partnership, or joint enter¬ 
prise, a person is not liable for the 
negligence of a mere guest.—Ameri¬ 
can Farmers Mut. Automobile Ins. 
Co. V. Riise, 8 N.VV.2d 18. 214 Minn. 6. 

Personal participation in some 
form in negligence of a servant is 
usually the basis for liability of a 
person, other than the actual master. 
—McFarland v. Dixie Machinery & 
Equipment Co., 153 S.W.2d 67, 348 
Mo. 341, 136 A.L.R. 516. 

84. Kan.—Daniel v. Otis Elevator 
Co., 118 P.2d 596. 154 Kan. 293. 

Tex.—^Norwood Bldg. v. Jackson, Civ. 
App., 175 S.W.2d 262, error refused 
—Fort Worth & R. G, Ry. Co. v. 
Pickens, Civ.App.. 153 S.W.2d 252, 
reversed on other grounds 162 S.W. 
‘2d 691, 139 Tex. 181. 

45 C.J. p 878 note 26 [a]. 

Operator of show 

Company which, as advertising 
scheme, had secured permission to 
use airport for children’s toy balloon 
contest during air circus, and which 
advertised in newspaper concerning 
both contest and air circus, 'syas 
held not liable for death of child 
killed on field during circus but an 
hour after contest was completed.— 
State, to Use of Birckhead, v, Sam- 
mon, 189 A. 265, 171 Md. 178. 

85. Wash.—Kedziora v. Washington 
Power Co,, 74 P.2d 898, 193 Wash. 
51. 
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gence,^^ and his employer, where he is employed by 
another, and the act or omission in question is with¬ 
in the scope of the employment and the injured 
person must generally seek or pursue his remedy 
against the person who caused the injury.^s 

Defective premises. It has been said to be a 
general rule that liability for an injury due to de¬ 
fective premises ordinarily depends on power to 
prevent the injury, and, therefore, rests primarily 
on him who has control and possession.®^ 

Imputed negligence. As a general rule, in the 
absence of a statute to the contrary, the negli¬ 
gent conduct of one person will not be imputed to 
another if he neither authorized such conduct, par¬ 


65 C.J.g.. 

ticipated therein, nor had the right to control it 
and it has been held to be fundamental that, in or¬ 
der to impute the negligence of one person to an¬ 
other, such persons must stand in the relation of 
privity,such as the privity of master and servant 
or principal and agent, as discussed in Master and 
Servant § 562 and Agency §§ 254-256. If, however, 
two or more persons are engaged in the prosecution 
of a common or joint enterprise, purpose, or venture 
under such circumstances that each has the author¬ 
ity to act for all with respect to the control of the 
means or agencies employed to execute the common 
purpose, the negligence of one in the management 
thereof will be imputed to the other,^® and each 
may be held responsible for the negligent acts of 


80. Ill.—^Mosby V. Kimball, 178 N.E. 
66, 345 Ill. 420—Dean v. Ketter, 65 
N.E.2d 572, 328 Ill.App. 206—Ho- 
g-an v. City of Chicago, 49 N.E.2d 
861, 319 Ill.App. 531. 

Minn.—Fjellman v. Weller, 7 N.W. 

2d 521, 213 Minn. 457. 

Mo.—^Wiedanz v. May Department 
Stores Co., App., 156 S.W.2d 44. 
K.T.—Hennessy v. Walker, 17 X.E.2d 
7S2, 279 N.Y. 94, 119 A.L.R. 1029— 
Ford V. Grand Union Co., 197 N.E. 
266, 268 N.Y. 243, reargument de¬ 
nied 198 N.E. 546, 268 N.Y. 664— 
Higgins V. Western Union Tel. Co., 
50 N.E. 500, 156 N.Y. 75, 66 Am. 

S. R. 537. 

45 C.J. p 878 note 28. 

87. N.Y.—Buffalo v. Holloway, 7 N. 

T. 493, 57 Am.D. 550, Seld. 25. 

Va.—Gallagher v. Waynesboro Mut. 
Tel. Co., 130 S.E. 232, 143 Va. 383. 

88 . Ill.—Metzler v. Layton, 25 N.E. 
2d 60, 373 Ill. 88—Mosby v. Kim¬ 
ball, 178 N.E. 66, 345 Ill. 420—Nel¬ 
son V. Stutz Chicago Factory 
Branch, 173 N.E. 394, 341 Ill. 387— 
Dean v. Ketter, 65 N.E.2d 572, 328 
Ill.App. 206—Hogan v. Citj^ of Chi¬ 
cago, 49 N.E.2d 861, 319 Ill.App. 
531 — Flood V. Bitzer, 40 N.E.2d 557, 
313 Ill.App. 359—Creek v. Naylor, 
33 N.E.2d 740, 309 Ill.App. 601— 
Jones V. Standerfer, 15 N.E.2d 924, 
296 Ill.App. 145. 

Minn.—^Fjellman v. Weller, 7 N.W. 

2d 521, 213 Minn. 457. 

N.Y.—Higgins v. Western Union Tel. 
Co., 50 N.E. 500, 156 N.Y. 75, 66 
Am.S.R. 537—Dunne v. Content!, 4 
N.Y.S.2d 148, 167 Misc. 925, af¬ 
firmed 9 N.T.S.2d 248, 256 App.Dlv. 
833. 

88. U.S.—Lauchert v. American S. 

S. Co., D.C.N.Y., 65 F.Supp. 703. 
Mass.—^Frizzell v. Metropolitan Coal 
Co., 10 N.E.2d 115, 298 Mass, 189. 
Mich.—^Nezworski v. Mazanec, 2 N.W. 
2d 912, 301 Mich. 43—Dombrowski 
V. Gorecki, 289 N.W. 293, 291 Mich. 
678. 

N'.Y.—Potter v. New York, O. & W. 
Ry. Co., 185 N.E. 708, 261 N.Y. 489 | 


—Lafredo v. Bush Terminal Co., 
185 N.E. 398, 261 N.Y. 323—Cul- 
lings V. Goetz, 176 N.E. 397, 256 N. 
Y. 287. 

Ohio.—Cooper v. Roose, 85 N.E.2d 
545, 151 Ohio St. 316. 

R.I.—Johnson v. Duffy, 12 A. 2d 277, 
64 R.I. 382. 

Liability of owner as affected by 
ownership and control of premises 
see infra § 92 a. 

“Liability for damage caused by 
condition of premises commonly de¬ 
pends upon control of the offending 
instrumentality, through ownership 
or otherwise."’—Cassidy v. Welsh, 67 
N.E.2d 226, 229, 319 Mass. 615—Friz¬ 
zell V. Metropolitan Coal Co., 10 N.E. 
2d 115, 116, 298 Mass. 189. 

SeasoBL for role 

“Person having charge of the 
building, whether as owner or agent 
or servant, ought to be responsible to 
third persons, on the theory that a 
duty to use proper care arises from 
such control.”—Stith v. J. J. New¬ 
berry Co., 79 S.W.2d 447, 455, 336 
Mo. 467. 

What constitutes control 

Occupation and control means not 
merely a right to enter to make re¬ 
pairs or even an agreement to make 
them, but such power of control as 
gives the right to admit or exclude 
people.—^Lafredo v. Bush Terminal 
Co., 18*5 N.E. 398, 261 N.Y. 323— 
Potter V. New York, O. & W. Ry. 
Co., 185 N.E. 708, 261 N.Y. 489— 
Cullings V. Goetz, 176 N.E. 397, 256 
N.Y. 287—Stein v. Pershing Square 
Bldg. Corp., 79 N.Y.S.2d 417, 191 Misc. 
30. 

Iiiability without fault 

In order to bring a defendant 
within doctrine of liability without 
fault, defendant must be owner, ten¬ 
ant, or occupier of land in the sense 
that his occupancy is possession tak¬ 
en for purpose of exercising control 
of the land.—Toy v. Atlantic Gulf & 
Pacific Co., 4 A.2‘d 757, 176 Md. 197. 

90. Coustructiou of statute 

Since a statute providing for an 
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imputation of negligence under cer¬ 
tain circumstances creates a new 
right of action, it should be strictly 
construed.—^Weber v. Pinyan, 70 P 2d 
183, 9 CaL2d 226. 

91. Fla.—Gulf Refining Co. v. Wil¬ 
kinson, 114 So. 503, 94 Fla. 664. 

Minn.—Koplitz v. City of St. Paul, 90 
N.W. 794, 86 Minn. 373, 58 LRa 
74. 

Mo.—Lakin v. Chicago, R. I. & p. 
Ry. Co., 78 S.W.2d 481. 229 Mo.App. 
461, rehearing denied 95 S.W.2d 
1245, 229 Mo.App. 461. 

Neb.—Judge v. Wallen, 152 N.W. 318 
98 Neb. 154. 

N.Y.—Sherman v. Millard, 259 N.Y.S. 
415, 144 Misc. 748, reversed on 
other grounds Sherman v. Leicht, 
264 N.Y.S, 492, 238 App.Div. 271. 
Pa.—Rogers v. Saxton, 158 A. 166, 
305 Pa. 479, 80 A.L.R, 280—Kosce- 
lek v. Lucas, 43 A.2d 550, 157 Pa. 
Super. 548. 

Joint tort-feasor is liable for his 
own negligence, not for imputed neg¬ 
ligence.—Fedden v. Brooklyn East¬ 
ern District Terminal, 199 N.Y.S. 9, 
204 App.Div. 741—Kinsey v. William 
Spencer & Son Corporation, 300 N.Y. 
S. 391, 165 Misc. 143, affirmed 8 N.Y. 
S.2d 529, 255 App.Div. 995, affirmed 
22 N.E.2d 168, 281 N.Y, 601. 

92. Cal.—Grosso v. Monfalcone, Inc., 
56 P.2d 1266, 13 Cal.App.2d 405. 

Ill.—Palmer v. Miller, 43 N.E.2d 973, 
380 Ill. 256—^Dean v. Ketter, 65 N. 
E.2d 572, 328 Ill.App. 206. 

“That which man does through an¬ 
other he does himself.”—Gorman v. 
A. R. Jackson Kansas City Showcase 
Works Co., Mo.App., 19 S.W.2d 559, 
563. 

Contractual relation 

Generally the liability of one per¬ 
son for the negligence of another de¬ 
pends on the contractual relation be¬ 
tween the two of master and servant. 
—Malswinkle v. Penn Jersey Auto 
Supply Co., 2 A.2d 593, 121 N.J.Law 
349. 

93. Ind.—Hogle v. Reliance Mfg. 
Co., 48 N.E.2d 75, 113 Ind.App. 488, 
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the other within the scope and objects of the joint 

undertaking. 

The imputation of negligence to plaintiff so as 
to constitute contributory negligence is discussed 
infra §§ 1S7-168. 

g gl. Owner of Property 

As a general rule the owner of premises is liable for 
injuries received thereon and proximately caused by his 
failure to perform some duty which he owes to the injured 
person. 

As a general rule, an owner of premises is liable 
for an injury received on the premises or an abut- 
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ting street or highway when, and only when, he has 
failed to perform some duty owed by him to the 
person injured,^^ and such failure was the proxi¬ 
mate cause of the injury, as discussed infra §§ 
103-115. In order to be held liable, however, it 
must appear that the owner knew, or in the exercise 
of reasonable care should have known, of the dan¬ 
gerous condition causing the injury and failed to 
exercise reasonable care to provide against injury 
by reason thereof.^® In the absence of knowledge 
that injury will, or is likely to, occur, there is no 
liability for ordinary uses of property which involve 
no threat to neighbors.^7 The owner of property is 


rehearing’ denied 48 N.E.2d 999, 113 
Ind.App. 488. 

^ass. —Alderman v. Noble, 4 N.E,2d 
619, 296 Mass. 30. 

Minn.— Murphy v. Keating-, 283 N.W. 
389, 204 Minn. 269—Koplitz v. City 
of St. Paul, 90 N.W. 794, 86 Minn. 
373, 58 L.R.A, 74. 

Mo.— Haynie v. Jones, 127 S.W.2d 
105, 233 Mo.App. 948. 

I^eb.—Ahlstedt v. Smith, 264 N.W. 
889, 130 Neb. 372—Judge v. Wallen, 
152 N.W. 318, 98 Neb. 154. 

Ohio.—King v. Corporation of Lib¬ 
erty, Ind., 12 Ohio Supp. 147. 

Basis of doctrine 

The doctrine is founded on theory 
of principal and agent in absence of 
other facts.—^Haynie v. Jones, 127 S. 
W.2d 105, 233 Mo.App. 948. 

What constitutes joint enterprise or 
mission 

(1) Joint enterprise, within law of 
imputed negligence, is joint prosecu¬ 
tion of common purpose under such 
circumstances that each member of 
enterprise has authority to act for 
all with respect to control of agen¬ 
cies employed to execute common 
purpose. 

Ohio.—Hiller v. Shaw, 187 N.E. 130, 
45 Ohio App. 303—^King v. Corpora¬ 
tion of Liberty, Ind., 12 Ohio Supp. 
147. 

Tenn.—^Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

(2) In order to create a joint en¬ 
terprise with respect to one person’s 
liability to another for negligence, 
there must be community of interest 
in purposes of undertaking and equal 
right to direct and govern move¬ 
ments and conduct of each other in 
■connection therewith.—Darman v. 
Zilch, 186 A. 21, 56 R.I. 413, 110 A.L. 
B. 826. 

(3) In determining whether par¬ 
ties are engaged in a joint mission 
or a joint enterprise, the determin¬ 
ing factor is the legal right of con¬ 
trol over the agency employed to ac¬ 
complish the common purpose.— 
Landers v. Overaker, Tex.Civ.App., 
141 S.W.2d 451, error dismissed, 
judgment correct. 


: (4) Joint enterprise is one where 

there is not only common purpose 
but also common control, or right to 
control instrumentality of convey¬ 
ance.—Peccolo V. City of Los An¬ 
geles. 66 P.2d 651, 8 Cal.2d 532. 

(5) While a joint adventure re¬ 
lates to a business enterprise, a joint 
enterprise is an undertaking for mu¬ 
tual benefit or pleasure.—State ex 
rel. McCrory v. Bland, 197 S.W.2d 
669, 355 Mo. 706, 168 A.L.R. 929. 

94. Minn.—Murphy v. Keating, 283 
N.W. 389, 204 Minn. 269. 

Mo.—State ex rel. McCrory v. Bland, 
197 S.W.2d 669, 355 Mo. 706, 168 
A.L.R. 929. 

95. U.S.—Norfolk & W, Ry. Co. v- 
Amicon Fruit Co., C.C.A.WWa., 269 
F. 659, 14 A.L.R. 547—Village of 
Harbor Springs, Mich. v. U. S., 72 
CtCl. 32. 

La.—Smith v. Lucas, App., 159 So. 
429. 

Md.—Long V, Joestlein, 66 A.2d 407 
—Poplar V. Hochschild, Kohn & 
Co., 24 A.2d 783, 180 Md. 389. 

N.Y.—^Homin v. Cleveland & White- 
hill Corporation, 9 N.T.S.2d 454, 
256 App.Div. 187, reversed on other 
grounds Homin v. Cleveland & 
Whitehill Co., 24 N,E.2d 136, 281 
N.T. 484—Smith v. Salop, 285 N. 
Y.S. 857, 247 App.Div. 766, affirmed 
3 N.E.2d 877, 272 N.Y. 478. 

Tex.—Humble Oil & Refining Co. v. 
Bell, Giv.App., 180 S.W.2d 970, er¬ 
ror refused 181 S.W.2d 569, 142 
Tex. 645. 

45 C.J. p 878 note 32. 

Duty of owner as to condition of 
lands and buildings: 

Generally see supra §§ 74-83. 

To particular classes of persons 
see supra §§ 23-63. 

Liability of owner of: 

Motor vehicle see Motor Vehicles 
§§ 428-442. 

Vessel see Collision § 161. 

Primary liability for injuries sus¬ 
tained by reason of defective condi¬ 
tion of elevator by any one right¬ 
fully using it without being in fault 
rests on owners of building in which 
elevator is installed.—Sheridan v. 
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I ^tna Casualty & Surety Co., 100 P. 
I 2d 1024, 3 Wash.2d 423. 

Negligence of others 

If operator of store and its man¬ 
ager were under different legal duties 
to customer, which operator of store 
breached, then liability of operator 
of store arose irrespective of re¬ 
spondeat superior, and regardless of 
distinctions which might be made as 
to joint tort-feasors, malfeasance, 
non-feasance, and the possibility of 
other servants being responsible for 
the injury and conduct in question. 
—Devine v. Kroger Grocery & Bak¬ 
ing Co., 162 S.W.2d 813, 349 Mo. 621. 

96. Conn.—^Drible v. Village Im¬ 
provement Co., 192 A. 308, 123 

Conn. 20. 

N.J.—Sobel V. Lincoln Const. Co., 170 
A. 617, 12 N.J.Misc. 203. 

Knowledge of defect 

(1) The owner of property will be 
chargeable with knowledge of a de¬ 
fect which a reasonable inspection 
would have revealed.—Northcross v. 
Loew's Memphis Theater Co., 3 Tenn. 
App. 51. 

(2) In order to charge property 
owner with liability for injury, he 
must have had notice of defect it¬ 
self which occasioned injury, and not 
merely notice of conditions natural¬ 
ly productive of defect and subse¬ 
quently in fact producing defect.— 
Drible v. Village Improvement Co., 
192 A. 308, 123 Conn. 20—Carl v. New 
Haven, 107 A. 502, 93 Conn. 622, 13 
A.L.R. 1. 

Imputed knowledge 
A property owner does not have 
imputed knowledge of a dangerous 
thing or place unless the danger 
thereupon is such as is recognized 
by common experience, or might rea¬ 
sonably be expected or anticipated 
by a person of ordinary prudence 
and foresight.—Illinois Cent. R. Co. 
V. Nichols, 118 S.W.2d 213, 173 Tenn. 
602. 

97. Mass.—Brian v. B. Sopkin & 
Sons, 49 N.E.2d 894, 314 Mass. 180. 

tTnforeseeable injury 

Owner of stockyards was not liable 
for injury to plaintiff who brought 
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not liable for the death of a minor child where the 
facts are not such as to constitute the premises a 
playground^S within the meaning of the rule per¬ 
taining thereto, discussed supra § 40, and the child 
safely passed through the premises in question be¬ 
fore meeting his death elsewhere.^^ 

Property in receivership. Where a receiver or 
trustee takes control and possession of realty after 
creation of a dangerous condition by the owner, 
knowledge of the condition and its harmful effect 
is essential to render the receiver liable to persons 
rightfully on the premises who are injured because 
of the dangerous condition.^ 

Trust property, A trustee in possession of the 
trust property by himself or tenants and having the 
control and management thereof is personally lia¬ 
ble for negligence in the care or condition of the , 
property,2 and no liability rests on the benefici¬ 
ary^ or trust estate.** 


§ 92. -Acts, Omissions, or Possession of 

Third Persons 

a. In general 

b. Contractor 

a. In General 

As general rule the owner Is not liable for Injuries 
to persons Injured on hTs land caused by the negligence 
of others over whom he has no control. 

As a general rule, an owner of land failing in the 
performance of a duty which he owes to the injured 
person cannot escape liability by showing that the 
immediate cause of the injury was the negligence of 
another.^ An owner of property or premises may 
be liable for an injury not only where it was caused 
by the negligent acts of persons upon the premises, 
for whose acts he is responsible and over whose 
acts he exercises control,® but also where it was 
caused by an act, connected with the property, 
which he permitted another to do,*^ or by a defec- 


load of hogs to stockyards to sell 
and was injured when struck in foot 
with club by owner’s employee when, 
uninvited, he entered weighing- pen 
where another load of hogs was be¬ 
ing weighed, since injury was not 
reasonably foreseeable.—Swift & Co. 
V. McElroy, Tex.Civ.App., 126 S.W. 
2d 1040. 

98. Pa.—Dalton v. Philadelphia, etc., 
R. Co.. 131 A. 724, 285 Pa. 209. 

99. Pa.—Dalton v. Philadelphia, etc., 
R. Co., supra. 

1. Ky.—Sabiston’s Adm'r v. Otis 
Elevator Co., 64 S.W.2d 6S8, 251 
Ky. 222. 

dangerous approach to elevator 
Where neither a receiver pendente 
lite nor a trust company appointed 
to collect rent had knowledge of a 
dangerous elevator approach in an 
apartment house, and where neither 
had control or possession of the 
building, neither was liable for the 
death of a person rightfully on the 
premises caused by the dangerous 
approach.—Sabiston's Adm'r v. Otis 
Elevator Co., supra. 

Prior to coixfirmation of sale on fore¬ 
closure 

Where, at time of accident, mort¬ 
gage foreclosure sale had not been 
confirmed, title, was held in owner, 
as regards liability of receiver pend¬ 
ente lite for the accident,—£ab-s- 
ton’s Adm'r v. Otis Elevator Co., su¬ 
pra. 

2, Mass.—Curry v. Dorr, 97 N.E. 
87. 210 Mass. 430. 

Pa.—^Weingartner v. Pomp, 10 North. 
Co. 146. 

Liability of trustee: 

For torts generally see the C.J.S. 
title Trusts § 252, also 65 C.J. 
p 660 note 67-p 661 note 79. 


' In possession of railroad see the 
C.J.S. title Railroads § 350, also 
51 C.J. p 1090 notes 6-19. 

3. Mass.—Curry v. Dorr, 97 N.E. 
87, 210 Mass. 430. 

Pa.—Martin v. American Deposit, 
etc., Co., 24 Pa.Dist. 768. 

Owner 

After building passes to trustee 
having right of actual possession and 
control, owner is not responsible for 
omissions or acts of trustee respect¬ 
ing elevator, which owner had no 
power to prevent.—Sabiston’s Adm’r 
V. Otis Elevator Co., 64 S.W.2d 688, 
251 Ky. 222. 

4. Pa.—^Weingartner v. Pomp, 10 
North.Co. 146. 

5- Okl.—E. S. Billington Lumber Co. 
V. Cheatham, 74 P.2d 120, 181 Okl. 
402. 

Liability of ov/ner to: 

Children under attractive nuisance 
doctrine for failure to safeguard 
condition created by third person 
with his knowledge and consent 
see supra § 29 (7). 

Invitee for acts of third persons 
see supra § 45. 

6. U.S.—King V. Yancey, D.C.Nev., 
53 P.&upp. 510, reversed on other 
grounds, C.C.A., 147 F.2d 379. 

La.—Scott V. McCrocklin, App., 29 So. 
2d 619. 

Mass.—Dennehy v. Jordan Marsh Co., 
71 N.E.2d 758, 321 Mass. 78. 

Tex.—Humble Oil & Refining Co. v. 
Bell, Civ.App., 180 S.W.2d 970, er¬ 
ror refused 181 S.W.2d 569, 142 
Tex. 645. 

45 C.J. p 879 note 44. 

Liability of: 

Bailor for negligence of bailee see 
Bailments § 40 a. 

Insane owner for negligence of 
others see Insane Persons § 124. 
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Master for acts of servant see 
Master and Servent §§ 555-579. 
Owner of vessel for negligence of 
master or crew resulting in in¬ 
jury to cargo see the C.J.S. title 
Shipping § 143. also 58 C.J. p 
454 note 69-p 455 note 75. 
Principal for acts of agent see 
Agency §§ 254-261. 

7. Cal.—Tschumy v. Brook's Mar¬ 
ket, 180 P.2d 933, 79 Cal.App.2d 
556. 

Fla.—Crenshaw Bros. Produce Co. v. 

Harper, 194 So. 353, 142 Fla. 27. 

45 C.J. p 879 note 45. 

Liability of owner of motor vehicle 
for negligent operation thereof by 
another see Motor Vehicles §§ 434- 
442. 

City dump 

Liability for permitting a danger¬ 
ous condition to continue in a city 
dump rests on the city which is the 
owner of the premises, and a patron 
who deposits refuse therein is under 
no duty to erect fences or guard 
against approach by others to the 
material deposited.—Cabrnosh v. 
Penick & Ford, 252 N.W. 88, 218 Iowa 
972. 

Estoppel 

Where proprietor of store permit¬ 
ted luncheonette to be operated 
therein by concessionaire apparently 
as a part of the store, in action 
against store proprietor by patron, 
who, while eating at the counter food 
purchased in reliance on the appear¬ 
ance of things that it was store's 
food, was injured by the explosion 
of a can of beans due to negligence 
of concessionaire’s employee, store 
proprietor was estopped to set up as 
a defense that it was not in fact op¬ 
erating luncheonette or that it was 
not responsible for the negligence 
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ve or dangerous condition of the premises which 
3 permitted another to create.^ On the other 
and, the fact that the negligent act which caused 
le injury was done on a person’s land or prop- 
'ty will not render him liable where he had no con- 
•ol over the persons committing such act,^ and the 
ct was not committed on his account,although 
ability of the owner in such case may arise by 
sason of an estoppel.An owner of premises not 
1 a defective or dangerous condition is not liable 
or injuries caused by acts of third persons which 
^ere unauthorized, or which he had no reason to 
nticipate,^3 and of which he had no knowledge, 
nd even where the premises are in a dangerous 
r unsafe condition the owner is not liable for an 
ijury resulting therefrom where the condition was 
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created by a third person not acting for the owner 
and the owner had no actual or constructive knowl¬ 
edge thereof buj- ^he rule is otherwise where, 
although the premises were rendered dangerous by 
the act of a third person, the owner knew or should 
have known of the dangerous condition and negli¬ 
gently allowed it to continue.^^ So, where one in 
possession of land permits a third person so to 
conduct himself as to create an unreasonable risk 
of bodily harm to others, knowing or having rea¬ 
son to know that he had ability to control the ac¬ 
tions of the third person and knowing or having 
reason to know of the necessity and opportunity for 
exercising such control, he is liable for injuries to 
such others.^'^ 

Control and possession of premises. At common 


f concessionaire’s employee.—Bar¬ 
on V. McLellan Stores Co., 39 N.E. 
d 953. 310 Mass. 778. 

njtiry to employee of utility 
Fact that meter reader was em- 
iloyed by public utility and that 
»ook furnished meter reader by util- 
ty indicated rear entrance in cus- 
omer's building: as proper entrance 
lid not show that meter reader in¬ 
ured while usin^ rear entrance was 
njured as result of utility's neg-li- 
rence so as to relieve customer of 
lability.—Sheffield Co. v. Phillips, 24 
5.E.2d 834, 69 Ga.App. 41. 

Patrons of places of entertainment 

(1) Proprietor of any public house 
)f entertainment may be answerable 
lor the act of one of his patrons as 
veil as of his servants.—De Hart v. 
rravelers Ins. Co., L.a.App., 10 So.2d 
597. 

(2) Duties with respect to public 
resorts see supra § 76. 

3. Cal.—Tschumy v. Brook's Market, 
180 P.2d 933, 79 Cal.App.2d 556. 

46 C.J. p 879 note 46. 

9. Ark.—Mag'nolia Petroleum Co. v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382—^Leonard v. Standard Lumber 
Co., 120 S.W.2d 6, 196 Ark. 800— 
Willoug-hby V. Hot Springs Ice Co., 
21 S.W.2d 168, 180 Ark. 231. 

Cal.—Alexander v. Wong* Tick, 77 P. 

2d 476. 25 Cal.App.2d 265. 

Conn.—Rosa v. American Oil Co., 30 
A.2d 385, 129 Conn. 585. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A..N.S., 126. j 
Mo.—Corpus Juris quoted in Smith 
V. Terminal R. Ass'n of St. Louis, ‘ 
App., 160 S.W.2d 476, 479. I 

N'.Y.—Breeze v. City of ^Tew York, ! 
292 N.Y.S. 716, 249 App.Div. 856, 
affirmed IX N.E.2d 327, 275 N.Y. 
528. 

Wash.—Barnes v. J. C. Penney Co., 
70 P.2d 311, 190 Wash. 633. 

45 C.J. p 879 note 47. 


persons not in employ of owner 
Ark.—Leonard v. Standard Lumber 
Co., 120 S.W.2d 5, 196 Ark. 800. 

45 C.J. p 879 note 47 [a]. 

Owner of gfolf course 
N.J. —Schlenger v. Weinberg, 150 A. 
434, 107 N.J.Law 130, 69 A.L.R. 
738. 

10. Ark.—Magnolia Petroleum Co. v. 
Melville, 150 S.W.2d 220. 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 5, 196 Ark. 800— 
Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168, 180 Ark. 231. 

Conn.—Rosa v. American Oil Co., 30 
A.2d 385, 129 Conn. 585. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A.,N.S., 126. 
Mo.—Corpus Juris quoted in Smith v. 
Terminal R. Ass’n of St. Louis, 
App., 160 S.W.2d 476, 479. 

45 C.J. p 879 note 48. 

11. Ala.—Augusta Friedman’s Shop, 
Inc. V, Yeates, 113 So. 299, 216 Ala. 
434. 

N.Y.—Coyle v. Ward, 60 N.E. 596, 167 
N.Y. 240, 52 L.R.A. 429. 

Apparent owner 

Corporation holding itself out as 
owner of beauty shop apparently 
part of its store is liable to cus¬ 
tomer, relying thereon and not know¬ 
ing shop was owned by operator, for 
negligence of operator. 

Ill.—Cornwell v. Leiter Bldg. Stores, 
259 Ill.App. 460. 

Ohio.—Fields, Inc., v. Evans, 172 N.E. 
702, 36 Ohio App. 153. 

12. Ark.—Magnolia Petroleum Co. 
V. Melville, 150 S.W.2d 220, 202 
Ark. 382—Leonard v. Standard 
Lumber Co., 120 SW.2d 5, 196 Ark. 
800—^Willoughby .v. Hot Springs 
Ice Co., 21 S.W.2d 168, 180 Ark. 231, 

45 C.J. p 879 note 49. 

13. Ark.—^Magnolia Petroleum Co, v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d '5, 196 Ark. 800— 
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Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168. ISO Ark. 231. 

Cal.—Alexander v. Wong Tick, 77 P. 

2d 476. 25 Cal.App.2d 265. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A..N.S., 126. 
Mass.—Cohen v. Brockton Sav. Bank, 
71 N.E.2d 109, 320 Mass. 690. 

45 C.J. p 879 note 50. 

Unanticipated consequences general¬ 
ly see supra § 5. 

Negligence of tenant 
Where tenant of portion of store 
on upper floor had privilege of using 
elevator, the storekeeper was not li¬ 
able for injuries to customer cau.sed 
by unexpected negligent conduct of 
tenant.—Wurster v. Armstrong, 21 A. 
2d 650, 145 Pa.Super. 583. 

14. Ark.—Magnolia Petroleum Co. v. 
Melville. 150 S.W.2d' 220, 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 0 , 196 Ark. 800— 
Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168, 180 Ark. 231. 

Cal.—Alexander v. Wong Tick, 77 P. 

2d 476, 25 Cal.App.2d 265. 

Kly.—^Wright & Taylor v. Ochs, 208 
S.W,2d 52, 306 Ky. 396. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A-,N.S., 126. 

45 C.J. p 879 note 51. 

15. Ky.—^Wright & Taylor v. Ochs, 
208 S.W.2d 52. 306 Ky. 396. 

Ohio.—Jackson v. Cincinnati Gas <& 
Electric Co., 42 N.E.2d 218, 70 Ohio 
App. 139. 

45 C.J. p 879 note 52- 
Knowledge of defect or danger gen¬ 
erally see supra § 6. 

16. Tex.—O’Connor v. Andrews, 16 
S.W. 628, 81 Tex. 28—O’Connor v. 
Curtis, 18 S.W. 953. 

17. N.Y.—De Ryss v. New York 
Cent. R. Co., 9 N.E.2d 788, 275 N. 
Y. 85. 

Shooting at ducks 
A person having control of prem¬ 
ises and the situation, who not only 
permitted but invited another to 
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law it is the general rule that the owner of land 
ceases to be liable in negligence for its condition 
when the premises pass out of his control before 
injury results^® except in the case of a nuisance.^^ 
Thus, while an owner of premises in a defective or 
dangerous condition may under some circumstanc¬ 
es be liable for an injury arising from such condi¬ 
tion, even though the premises are in the posses¬ 
sion of another person,where the premises were 
not in an unsafe condition at the time the owner 
surrendered possession thereof he is not liable for 
an injury occurring thereon while the premises are 
in the sole control and possession of another per¬ 
son, 21 nor is the owner liable where a third person 
whose negligence caused the injury assumed control 
of the property without authority.^^ 

Licensee. An owner of premises may be liable 
for injuries caused by their defective or dangerous 
condition even though they are in the possession of 
a licensee,23 Generally speaking, however, an own¬ 
er of land is not liable for an injury caused by the 
acts of a licensee unless such acts constitute a nui¬ 
sance which the owner knowingly suffers to re¬ 
main. 24 


Insurance company. An owner of a building is 
not relieved from liability for an injury caused by 
the falling of a wall rendered unsafe by fire by the 
fact that at the time of the injury the building was 
in the control and possession of an insurance com¬ 
pany which has elected to repair or rebuild the 
property damaged by fire instead of paying the loss 

in cash.25 

Public officer. Ordinarily a property owner is 
not liable for injuries caused by acts done by or 
under the direction of a person holding a public 
office or position's and over whom he has no con¬ 
trol but where a landowner avails himself of a 
statutory option to have a fire hazard abated by 
abating it himself under the directions of a state 
officer, and with such help as the officer may deem 
necessary, he is liable for losses to a third person 
caused by the inadequacy of the directions'^ or the 
negligence of persons employed by the officer in his 
individual capacity on behalf of the landowner.29 

b. Contractor 

As a general rule the owner of premises is not liable 
for injuries caused by the negligence of an independent 
contractor over whom the owner exercises no control. 


shoot at ducks in river under circum¬ 
stances and conditions indicating- to 
a reasonably prudent man that it 
was dangerous to others so to do is 
liable with person shooting for the 
consequences. However, a person 
who permits a hunter to shoot on 
his property is not liable for the 
carelessness and negligence of the 
hunter if there be nothing to indi¬ 
cate that shooting on his property 
might or would be dangerous to 
others.—De Ryss v. New York Cent. 
R. Co., supra. 

18. N.Y.—Pharm v. Lituchy, 27 N. 
E.2d 811, 283 N.Y. 130—Cullings v. 
Goetz, 176 N.E. 397, 256 N.Y. 287— 
Kilmer v. White, 171 N.E. 908. 254 
N.Y. 64—^Wenzel v. Duncan, 24 N. 
Y.S.2d 192, 175 Misc. 554, affirmed 
26 N.Y.S.2d 616, 261 App.Div. 1003, 
appeal denied 28 N.Y.S.2d 156, 262 
App.Div. 747. 

Tex.—^Houston Textile Mills v. Mont¬ 
gomery, Civ.App., 83 S.W.2d 754, 
error refused. 

Control as determining liability for 
defective premises see supra § 90. 
Statutory violations 
Violation of statute imposing duty 
on owner, lessee, agent, etc., in 
charge of building would make own¬ 
er liable only if he was in charge of 
building when injury was sustained. 
—Homin v. Cleveland & Whitehall 
Co., 24 N.E.2d 136, 281 N.Y. 484— 
Dickey v. Masonic Foundation Cor¬ 
poration of Binghamton, 41 N.Y.S.2d 
815, 266 App.Div. 763. 

19. U.S.—Cumberland Telephone & 


I Telegraph Co. v. Lawrence, C.C.A. 
La., 271 F. 89. 

N.Y.—Pharm v. Lituchy, 27 N.E.2d 
811, 283 N.Y. 130—Wenzel v. Dun¬ 
can, 24 N.Y.S.2d 192, 175 Misc. 554, 
affirmed 26 N.Y,S.2d 616, 261 App. 
Div. 1003, appeal denied 28 N.Y.S. 
2d 156, 262 App.Div. 747. 

20. Conn.—^House v. Metcalf, 27 
Conn, 631. 

45 C.J. p 879 notes 55, 56. 

Liability of lessor: 

Generally see Landlord and Tenant 
§ 427. 

Carrier see Carriers § 707. 

Mine see Mines and Minerals § 271. 
Place of amusement see the C.J.S. 
title Theaters and Shows § 46, 
also 62 C.J. p 871 note 88-p 874 
note 20. 

21. Conn.—Rosa v, American Oil 
Co., 30 A.2d 385, 129 Conn. 685. 

Ky.—Sabiston’s Adm’r v. Otis Eleva¬ 
tor Co,, 64 S.W.2d 588, 251 Ky. 222. 
N.Y.—Potter v. New York, O. & W. 

Ry. Co., 185 N.E. 708, 261 N.Y. 489. 
Pa.—Bagley v. City of Philadelphia, 
25 A.2d 579, 148 Pa.Super. 318. 

45 C.J. p 880 note 57. 

22. Ark.—Magnolia Petroleum Co. v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 6, 196 Ark. 800— 
Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168, ISO Ark. 231. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A.,N.S., 126. 
N.Y.—^Edwards v. Jones, 12 Daly 415, 
67 How.Pr. 177. | 
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23. Ind.—Conradt v. Clauve, 93 Ind. 
476, 47 Am.R. 388. 

45 C.J. p 881 note 70. 

24. Mo.— Corpus Juris quoted in 
Smith V. Terminal R. Ass’n of St. 
Louis, App., 160 S.W.2d 476, 479. 

45 C.J. p 881 note 71. 

25. La.—Steppe v. Alter, 19 So. 147, 
48 La.Ann. 363, 65 Am.S.R. 281— 
Knoop V. Alter, 17 So. 139, 47 La, 
Ann. 570. 

26. N.Y.—Puleo V. Bailey, 174 N.Y.S. 
781, 186 App.Div. 771. 

45 C.J. p 881 note 73. 

27. N.Y.—Puleo V. Bailey, supra, 
Police officer 

Where a police officer under order 
of his superiors, without request or 
express permission of owner, entered 
a store and concealed himself to 
await possible entrance of criminals 
and killed a customer in a gun fight 
with a bandit, and the jury found 
that the act of the officer was not 
negligent, the company owning the 
store was not liable for death of cus¬ 
tomer, since it had no control over 
officer and the store was a reason¬ 
ably safe place to do business.— 
Jones V. C, F. Smith Co., 273 N.W. 
786, 280 Mich. 514. 

2a Wash.—Galbraith v. Wheeler- 
Osgood Co., 212 P. 174, 123 Wash. 
229. 

45 C.J. p 881 note 75. 

29. Wash.—Galbraith v. Wheeler- 
Osgood Co., supra. 
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In accordance with the general rule as to the non¬ 
liability of a contractee for an injury caused by the 
negligence of an independent contractor or his serv¬ 
ants, discussed in Master and Servant § 584, it has 
been held or stated that, generally speaking, an own¬ 
er of property who employs an independent contrac¬ 
tor to do work thereon, and who has no right to 
exercise, and in fact does not exercise, any control 
over the contractor in the performance of his con¬ 
tract, is not liable for an injury resulting solely 
from the negligence of the contractor or his em- 
ployees.3^ However, the numerous and important 
exceptions to the general rule discussed in Master 
and Servant §§ 585-606 are applicable where the 
owner of property is the contractee and not¬ 
withstanding he has engaged one or more con¬ 
tractors to do work upon the premises, an owner 
of premises may be liable for injuries due to their 
defective or dangerous condition under some cir¬ 
cumstances,as where the work contracted for is 
of such a nature that it is likely to render the prem- 


§ 93 

ises dangerous^s or result in injury unless due pre¬ 
cautions or means of prevention are adopted,or 
the owner fails to perform a duty imposed on him 
by statute or ordinance,^^ such as a duty to cover, 
guard, or protect openings or excavations,^® or he 
is in control and possession of the building or prem¬ 
ises''^ and knows, or could have known, of the de¬ 
fect causing the injury.^S 

§ 93, - Sale or Transfer of Property 

As a general rule a grantor of premises in a defective 
condition is not liable for an injury due to the defect and 
occurring after the execution of the deed and delivery of 
possession to the grantee. 

In the absence of an agreement to the contra- 
ry,®9 a grantor of premises in a defective condition 
is not liable for an injury due to the defect and oc¬ 
curring after the execution of the deed and deliv¬ 
ery of possession to the grantee,^® although he has 
failed to perform a promise to make repairs after 
receiving notice of the dangerous and defective 


30 . —lacono v. Frank & Frank 
Contracting Co., 182 N.E. 23, 259 

377—Hayes v. Borup, 279 N. 
T.S. 563, 244 App.Div. 807—Silver- 
man V. Binder, 115 N.T.S. 54, 130 
App.Div. 581. 

Pa. —Baier v. Glen Alden Coal Co., 
200 A. 190, 131 Pa.Super. 309, af¬ 
firmed 3 A.2d 349, 332 Pa, 561. 
pj.—Hunter v. Narragansett Elec¬ 
tric Lighting Co., 146 A. 624, 50 
R.L 196. 

45 C.J. p 880 note 60. 

31. Mo,—^Dagley v. National Cloak 
& Suit Co., 22 S.W.2d 892, 224 Mo. 
App. 61. 

46 C.J. 880 notes 64-66. 

32. Mo.—Corpus Juris cited iu Dag- 
ley V. National Cloak & Suit Co., 
22 S.W.2d 892, 895, 224 Mo.App. 61. 

45 C.J. p 880 notes 64-69. 

33. Wis.—^Kuske v. Miller Bros. Co., 
277 N.W. 619, 227 Wis. 300. 

46 C.J. p 880 note 64. 

34. Mo.—^Dagley v. National Cloak 
& Suit Co., 22 S,W.2d 892, 224 Mo. 
App. 61. 

45 C.J. P 880 note 65. 

Leaving store premises open 
Where store owner suffered such 
portion of store to remain open as 
was rendered unsafe by construction 
of monitor over skylight by inde¬ 
pendent contractor, owner was liable 
for injury to customer resulting from 
defective condition.—Lineaweaver v. 
John Wanamaker Philadelphia, 149 
A 91, 299 Pa. 45. 

35. N.Y.—^Pitcher v. Lennon, 42 N. 
T.S. 166, 12 App.Div. 356. 

4'5 C.J. p 880 note 66. 

Violation of statute or ordinance as 
negligence generally see supra § 
19. 


36. N.T.—^Rosenstock v. Laue, 125 
N.T.S. 361, 140 App.Div. 467. 

45 C.J. p 880 note 67. 

37. U.S,—Coeur d'Alene Lumber Co. 
V. Thompson, Idaho, 215 F. 8, 131 
C.C.A. 316, L.R.A.1915A 731. 

45 C.J. p 880 note 68. 

38. N.T.—^Kenny v. A. C. & H. M. 
Hall Realty Co., 147 N.T.S. 976, 85 
Misc. 439. 

45 C.J. p 880 note 69. 

Duty of inspection generally see su¬ 
pra § 87. 

Knowledge of defect or danger as 
element of negligence generally see 
supra § 5. 

39. Mo.—Combow v. Kansas City 
Ground Inv, Co., 218 S.W.2d 539. 

40. Cal.—Stone v. Heyman Bros., 12 
P.2d 126, 124 Cal.App. 46. 

Mo.—Combow v. Kansas City Ground 
Inv. Co., 218 S.W.2d 539. 

N.Y.—Pharm v. Lituchy, 27 N.E.2d 
811, 283 N.T. 130—^Kilmer v. White, 
171 N.E. 908, 254 N.T. 64~Tri- 
Boro Bowling Center v. Roosevelt 
Eighty-Fifth Estates, 77 N.T.S.2d 
74. 

45 C.J. p 881 note 78. 

Reasons for rule 

“Whatever may be the reason, no 
case can be found in the books where 
the vendor has been held liable in 
damages to the vendee or to third 
persons, for personal injuries arising 
from defects in the premises. Wheth¬ 
er this be on grounds of public pol¬ 
icy, or because the rule of caveat 
emptor governs, and no warranty 
will be implied ... or wheth¬ 
er it is because the precedent nego¬ 
tiations are supplanted by the deed 
when the vendee receives it . . . 

or whether the reason is to be found 
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in the fact that the delivery of the 
deed practically terminates the rela¬ 
tion of vendor and purchaser . . . 

or whether such damages are not 
supposed to be within the reasonable 
contemplation of the parties—w^hat- 
ever be the reason, the fact remains." 
Mo.—Combow v. Kansas City Ground 
Inv. Co., 218 S.W.2d 539, 541. 

Tenn.—Smith v. Tucker, 270 S.W. 66, 
151 Tenn. 347, 41 A.L.R. 830. 
Termination of duty 
After the owner of such premises 
has disposed of them he is no longer 
liable for what may happen thereon 
for the reason that he is in no posi¬ 
tion to control the use thereof, and 
his duty to persons who may be in¬ 
vited there by another is at an end. 
Cal.—Stone v. Heyman Bros., 12 P. 

2d 126, 124 Cal.App. 46. 

Iowa.—Upp V. Darner, 130 N.W. 409, 
150 Iowa 403, 32 L.R.A.,N.S., 743, 
Ann.Cas.l912D 574. 

Liability under attractive nuisance 
doctrine 

Ill.—^Wiles V. Association of Com¬ 
merce of Decatur, 75 N.B.2d 526, 
332 Ill.App. 375. 

Duty to children under attractive 
nuisance doctrine see supra §§29 
(l)-29 (15), 41. 

Landlord and tenant rule inapplica¬ 
ble 

Rule that a landlord who gratui¬ 
tously makes repairs is liable for 
negligence in doing so was not ap¬ 
plicable in action by purchasers 
against vendor for injuries sustained 
by one of the purchasers when plas¬ 
ter fell from ceiling of living room 
in house remodeled by vendor prior 
to sale to purchasers.—^Combow v. 
Kansas City Ground Inv. Co., Mo., 
218 S.W.2d 539. 
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condition.'^^ In such case the new owner, on as¬ 
suming control and possession, becomes responsible 
for the safety of structures erected by his prede- 
cessor.‘*2 other hand, liability for a defec¬ 

tive condition of the premises remains on the orig¬ 
inal owner until he has been divested of title to the 
property,and the purchaser is not liable where, 
notwithstanding the purchase, he has not received 
title and possession at the time of the injuryri^ 
Where a nuisance or dangerous condition was cre¬ 
ated by the former owner, his liability has been 
held to continue until the vendee has had reason¬ 
able opportunity to discover the condition on prompt 
inspection and to make the necessary repairs.^® 

Where the owner of real property dies intestate, 
the heirs become responsible for the maintenance 
of a building in a reasonably safe condition,^® and 
they are not relieved from responsibility by an un¬ 
executed decree directing a sale of the property.'^'^ 

Sale of building. Where a building is sold, the 
purchaser agreeing to demolish it and remove the 
materials, the seller is not liable for injuries result¬ 
ing from the negligence of the purchaser or his 


65 aj.s. 

employees in removing the materials but it has 
been held that, where the building was in an unsafe 
condition prior to the sale, the landowner is liable 
for an injury arising from such unsafe condition 
after a sale of the building and prior to its demoli- 
tion.49 

Purchase from manufacturer. Where a compa¬ 
ny, after purchasing personal property from a man¬ 
ufacturer of recognized standing, made such rea¬ 
sonable examination thereof as was possible with¬ 
out tearing the property to pieces and subjected it 
fully to all the ordinary tests for determining its 
efficiency and strength and such examination and 
tests disclosed no defect, it cannot be held liable for 
an injury to a third person due to a latent defect.^o 

§ 94. Persons Other than Owners of Prop¬ 
erty Generally 

A person is liable for Inluries resulting from his neg¬ 
ligence in respect of a place or Instrumentality in his 
control although he is not the owner thereof. 

Liability for negligence does not depend on ti- 
tle.^^ Accordingly, a person is liable for an injury 


41. Tenn.—Smith, v. Tucker, 270 S. 
W. 66, 151 Tenn. 347, 41 A.L.R. 830. 

45 C.J. p SSI note 79. 

42. Cal.—Harvey v. Machtig, 239 P. 
78, 73 Cal.App, 667. 

45 C.J. p 881 note SO. 

43. La.—Hayes v. Oertel, App., 195 

50. 388. 

44. La.—Heath v. Suburban Build¬ 
ing & Loan Ass'n, App., 163 So. 
546. 

Pa.—Morris v. Fahey, 66 Pa.Super. 

51. 

45. IM’.Y.—McCabe v. Cohen, 63 N. 

E.2d 88, 294 N.Y. 522—Pharm v. 
Lituchy, 27 N.E.2d 811, 283 N.Y. 
130—McCabe v. Cohen, 52 N.Y.S.2d 
903, 268 App.Div. 1064, affirmed 63 
]Sr.E.2d SS, 294 N.Y. 522—Rufo v. 
South Brooklyn Sav. Bank, 52 N. 
Y.S.2d 469, 268 App.Div. 1057— 

Tri-Boro Bowling* Center v. Roose¬ 
velt Eighty-Fifth Estates, 77 K. 
Y.S.2d 74. 

Defective refrigerator 
N.Y.—Phillips V. Mutual Life Ins. 
Co. of New York. 20 N.Y.S.2d 609, 
affirmed 21 N.Y.S.2d 394. 

Besson for rule 

“It is ‘abhorrent to our notions of 
justice to relieve the vendor before 
fixing* liability on the vendee.' ’’— 
Kilmer v. White, 171 N.E.’ 908, 910,. 
254 N.Y. 64—McCabe v. Cohen, 52 N. 
Y.S.2d 903, 905, 268 App.Div. 1064, 
affirmed 63 N.E.2d 88, 294 N.Y. 522. 
Sufficient opportuni.ty for discovery 
Where prior owners of multiple 
dwelling did not conceal defective 
•condition or city’s order to remove 


it, and had no reason to believe that 
purchaser would not realize its con¬ 
dition, fact that at least nine months 
elapsed between accident and last 
conveyance was sufficient to give 
purchaser opportunity to discover 
conditions so as to relieve prior own¬ 
ers of liability, if any, for injuries 
resulting from such defect.—Zeledon 
V. Bowery Sav. Bank, 85 N.Y.S.2d 
414. 

Visible defect 

Where lack of fire-retarding ma¬ 
terial in dumb-waiter shaft of apart¬ 
ment building as required by stat¬ 
ute was openly visible at time land¬ 
lord conveyed premises to another, 
tenant could not recover from ven¬ 
dor-landlord for damage sustained 
twelve days after the conveyance by 
fire originating in dumb-waiter 
shaft.—Kibiuk v. Windsor Residenc¬ 
es, 52 N.Y.S.2d 326, 183 Misc. 499, 
affirmed in part and reversed in part 
on other grounds 54 N.Y.S.2d 117, 184 
Misc. 186. 

46. W.Va.—Leros v. Parker, 91 S.E. 
660, 7 W.Va. 700. 

47. W.Va.—Leros v. Parker, supra. 

48. Safe-place statute held inappli¬ 
cable 

Wis.—Mahar v. Uihlein, 3 N.W.2d 
■683, 240 Wis. 469. 

49. N.Y.—^Kelly v. Washburn, 165 
N.Y.S. 891, 178 App.Div. 664. 

50. XJ.S.—Richmond, etc., R. €o. v. 
Elliott, Ga., 13 S.Ct. 837, 149 U.S. 
266, 37 L.Ed. 728. 

45 C.J. p 881 note 87. 
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Liability of manufacturer see infra 

§ 100 . 

51. U.S.—The Willem Van Driel, Sr., 
D.C.Md., 242 F. 285, modified on 
other grounds 252 F. 35, 164 C.C.A 
147. 

Conn.—Corpus Juris quoted in Zuil- 
kowski v. Kolodziej, 175 A. 780, 
781, 119 Conn. 230. 

Ind.—Corpus Juris quoted iu Indi¬ 
anapolis Water Co. v. Schoene- 
mann, 20 N.E.2d 671, 675, 107 Ind. 
App. 308. 

Mass.—Corpus Juris cited In Rouil- 
lard v. Canadian Klondike Club, 54 
N.E.2d 680, 681, 316 Mass. 11. 

Mich.—Corp*us Juris quoted in Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
917, 301 Mich. 43. 

Okl.—Corpus Juris cited in Oklaho¬ 
ma Natural Gas Corporation v. 
Harmon, 56 P.2d 896, 897, 176 Okl. 
592. 

Pa.—Bagley v. City of Philadelphia, 
25 A.2d 579, 148 Pa.Super. 318. 
Tex.—Corpus Juris cited in Walter 
Irvin, Inc. v, Vogel, Civ.App., 158 
S.W.2d 93, 97. 

“One may not escape liability for 
his torts by committing them on an¬ 
other's property.”—Meyers v. Pitts¬ 
burgh S. S. Co., C.C.A.Ohio, 165 F.2d 
642, 644. 

“As control of premises Is the test 
for determining duty to keep in re¬ 
pair, the duty to others is not limit¬ 
ed to owner’s legal title, although 
such ownership is sufficient to give 
them control and impose the duty." 
—Bryant v. Schrage, 60 N.E.2d 801, 
803, 75 Ohio App. >62, 
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§ 94 


resulting from his negligence in respect of a place 
or instrumentality which is in his control and pos¬ 
session, even though he is not the owner thereof.^2 
Likewise, the occupant of premises, although a mere 
licensee, is liable for injuries inflicted by reason of 
his neglect or failure to keep the premises in a safe 
condition.^^ So also, a person rightfully entering 
upon the premises of another is liable for injuries 
caused by his acts in rendering the premises unsafe 
and dangerous and negligently leaving them in that 
condition.^^ Generally the relationship between the 
owner of premises and the person injured there¬ 
on is not open to inquiry by the third person negli¬ 
gently causing the injury,55 and even a trespasser 
is liable for his negligent acts which result in in¬ 


jury to another trespasser.56 Liability for negli¬ 
gence in respect of certain property resulting in in¬ 
jury to a person invited to use that property rests 
on the person extending the invitation57 where^ al¬ 
though not the owner, he is in control of the prop- 
erty,58 or even where he is neither the owner nor 
in control.59 

Ordinarily a person who is not the owner and 
is not in control of certain property is not liable for 
negligence in respect of such property.^o So, an 
occupant of premises which he does not own which 
are not in a defective or dangerous condition is not 
liable for injuries caused by acts of third persons 
over whom he had no control,or whose acts were 
unauthorized^^ or of such a character that he had 


52. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C-C.A.Pa., 166 P. 
2d 908, certiorari denied 68 S.Ct. 
1516, 334 U.S. 846, 92 L.Ed, 1770— 
King V. Yancey, D.C.Nev., 53 P. 
Supp. 510, reversed on other 
grounds, C.G.A., 147 F.2d 379. 

Conn.— Corpus Juris atioted In Ziul- 
kowski V. Kolodziej, 175 A. 780, 
781, 119 Conn. 230. 

Ga.—Norris v. Macon Terminal Co., 
198 S.E. 272, 58 Ga.App. 313. 

Ind.—Corpus Juris ctuoted. in Indi¬ 
anapolis Water Co. v. Schoene- 
mann, 20 N.E,2d 671, 675, 107 Ind. 
App. 308. 

Mich.—Corpus Juris quoted in Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
917, 301 Mich. 43. 

Mo.—Stith V. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Ohio.—Bryant v. Schrage, 60 N.B.2d 
801, 75 Ohio App. 62. 

Pa.—Patterson v. Palley Mfg. Co., 61 
A.2d 861, 360 Pa. 259—Marinaro v. 
Anders, lOl Pa.Super. 56. 

45 C.J. p 881 note 89. 

Liability of: 

Bailee see Bailments §§ 26-29. 
Company controlling, but not own¬ 
ing, electrical appliances see 
Electricity § 57. 

Lessee of real property generally 
see Landlord and Tenant §§ 434- 
442. 

Manager or proprietor of hotel see 
Innkeepers § 22. 

Operator of motor vehicle see Mo¬ 
tor Vehicles § 426. 

Season for rule 

Negligence of person in possession 
and control of premises at time of in¬ 
jury, rather than ownership or right 
to possession thereof, is foundation 
of liability for such injury resulting 
from defects therein.—Pollan v. City 
of Dothan, 8 So.2d 813, 243 Ala. 99. 

liiahility for maintenance of land, 
follows possession and control, re¬ 
gardless of title.— Bagley v. City of 
Philadelphia, 25 A.2d 579, 148 Pa.Su- 
per. ai8. 

Pact that others are under duty 
65 C.J.S.—39 


which they fail to perform is no de¬ 
fense to one who has assumed con¬ 
trol and uses the dangerous premis¬ 
es thereby bringing others within the 
sphere of danger.—Bryant v. 
Schrage, 60 N.E.2d 801, 75 Ohio App. 
62. 

53. Cal.—^Union Oil Co. v. Hideout, 
177 P. 196, 38 Cal.App. 629, 636. 

45 C.J. p 882 note 90. 

54. Ark.—Corpus Juris quoted in 
Arkansas Power & Light Co. v. 
Thompson, 120 S.W.2d 709, 711, 
196 Ark. 1012. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324. 

45 C.J. p 882 note 91. 

55. La.—Carroll v. Louisiana Iron & 
Supply Co., App., 17 So.2d 650. 

sa Ky.—Saad v. Brown, 137 S.W. 
834. 144 Ky. 178, 35 LH.A.,N.S., 
1165. 

45 C.J. p 882 note 92. 

Stranger who injures realty or 
lays a trap therein whereby others 
are hurt is liable, provided a reason¬ 
ably prudent person would have real¬ 
ized the danger.—^Haverstick v. Clar¬ 
ence Hansen & Sons, 13 N.E.2d 753, 
277 N.T. 158, reargument denied 15 
N.E.2d 72, 278 N.T. 482. 

57. U.S.—Corpus Juris quoted in 
Lauchert v. American S. S. Co., 
D.C.N.T., 65 F.Supp. 703, 707. 

Mass.—Corpus Juris cited in Houil- 
lard V. Canadian Klondike Club, 54 
N.E.2d 680, 316 Mass. 11. 

45 C.J. p 882 note 93. 

Care owing to invitees generally see 
supra §§ 45-52. 

Negligent dissections 

Where action against defendant 
was based on directing decedent to 
cellar door and broom closet on land¬ 
ing without any warning as to con¬ 
ditions behind the door, motion to 
dismiss complaint on ground that 
such defendant was not the owner of 
the premises was erroneously grant¬ 
ed.—Zerner v. Cohen, 87 N.Y.S.2d 342, 
275 App.Div. 702. 
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58. U.S.—Corpus Juris quoted iu 
Lauchert v. American S. S. Co., D. 
C.N.Y., 65 F.Supp. 703, 707. ' 

Mich.^— Corpus Juris cited in Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
919, 301 Mich. 43. 

45 C.J. p 882 note 94. 

59. Mich.—McIntyre v. Pfaudler 
Vacuum Fermentation Co., 95 N.W. 
527, 133 Mich. 552. 

45 C.J. p 882 note 95. 

60 . U.S.—Mapp V. Saenger Theatres, 
C.C.A.Miss., 40 F.2d 19— Corpus Ju¬ 
ris quoted ia Lauchert v. American 
S. S. Co., D.C.N.Y., 66 F.Supp. 703, 
707. 

Ala.— Corpus Juris cited iu Shipp v. 
Davis, 141 So. 366, 367, 25 Ala. App. 
104. 

Cal.—Taliashi Kataoka v. May De¬ 
partment Stores Co., 140 P.2d 467, 
60 Cal.App.2d 177. 

D.C.—Bailey v. Zlotnick, 133 F.2d 
36, 77 U.S.App.D.C. 84. 

La.—^West Bros. v. Pierson, App., 2 
So.2d 71. 

Mass.—Marston v. Boston Pub. Co., 
171 N.E. 466, 271 Mass. 307. 

Wyo.— ^Corpus Juris cited iu Stock- 
well v. Morris, 22 P.2d 189, 195, 46 
Wyo. 1. 

45 C.J. p 882 note 96. 

Liability of manufacturers and ven¬ 
dors see infra § 100. 

Noufeasauce 

Nonfeasance on the part of one 
who is not in control of, and does 
not have the public responsibility 
for, the condition of property is not 
actionable except as to one to whom 
the nonfeasor has incurred an ob¬ 
ligation of action.—Caldarola v. 
Moore-McCormack Lines, 61 N.Y.S. 
2d 164, 270 App.Div. 563, affirmed 68 
N.E.2d 444, 295 N.Y, 463, affirmed 
Caldarola v. Eckert, 67 S.Ct. 1569, 
332 U.S. 155, 91 L.Ed. 1968. rehear¬ 
ing denied 68 S.Ct. 30, 332 U.S. 784, 
92 L.Ed. 367. 

61. Md.—Toy v. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757, 176 Md. 197. 

62. Ark. —Magnolia Petroleum Co. v. 
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no reason to anticipate them,^^ or of which he had 
no knowledge,®^ 

Injuries outside land. A possessor of land is 
subject to liability for bodily harm caused to per¬ 
sons outside the land by a structure or other arti¬ 
ficial condition thereon, which the possessor realiz¬ 
es, or should realize, as involving an unreasonable 
risk of such harm, if the possessor has created the 
condition, or the condition is created by a third per¬ 
son with the possessor's consent or acquiescence 
while the land is in his possession.^s On the other 
hand, a possessor of land is not subject to liability 
for bodily harm caused to others outside the land 
by a natural condition other than trees growing 
near a highway.®® 

As between two corporations^ or such corpora¬ 
tions and a receiver of another corporation, liability 
for negligence in the operation of a device or in¬ 
strumentality rests on the one in actual control 
thereof.®^ The mere fact that one corporation owns 
a majority of the stock of another®^ or has the same 
general officers as the other®^ does not necessarily 
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render it liable for the negligence of the other 

Mortgagee. A mortgagee's actual control and 
possession of mortgaged premises are necessary to 
make the mortgagee liable to third persons for neg¬ 
ligent failure properly to maintain the premises 70 
and mere receipt of rentals is insufficient to impose 
liability.71 

One who expressly undertakes to do something 
for the safety of another may be held liable for 
negligence in failing to perform such duty,72 al¬ 
though not the owner or in control of the property 
with respect to which the duty is to be performed.73 

Wife of owner. A person receiving injuries from 
the condition of certain premises cannot hold the 
wife of the owner liable unless she failed to dis¬ 
charge some duty owing by her to plaintiffi74 

Public accountants. In the absence of a con¬ 
tractual relation or its equivalent,75 public account¬ 
ants have been held not liable for ordinary negli¬ 
gence to creditors and investors to whom an em¬ 
ployer exhibited a certificate or report prepared by 
them7® although the accountants knew the certifi- 


Melville, 150 S.W.2d 220, 202 Ark, 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 5, 196 Ark, SOO— 
Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168, ISO Ark. 231. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R,A.,H.S., 126. 

63. Ark.—Magnolia Petroleum Co. v. 
Melville, 150 S.TV'.2d 220. 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 5, 196 Ark. 800— 
Willoughby v. Hot Springs Ice Co., 
21 S.W.2d 168, 180 Ark. 231. 

Cal.—Alexander v. Wong Tick, 77 
P.2d 476, 25 Cal.App.2d 265. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A.,N.S., 126. 

64. Ark.—^Magnolia Petroleum Co. v. 
Melville, 150 S.W.2d 220, 202 Ark. 
382—Leonard v. Standard Lumber 
Co., 120 S.W.2d 5, 196 Ark. 800— 
Willoughby v. Hot Springs Ice Co,, 
21 S.W.2d 168, 180 Ark. 231. 

Cal,—Alexander v. Wong Tick, 77 P. 

2d 476, 25 Cal.App.2d 265. 

Me.—Manning v. Sherman, 86 A. 245, 
110 Me. 332, 46 L.R.A.,N-.S., 126. 
La.—Scott V. Claiborne Electric Co¬ 
operative, Inc., App., 13 So.2d 524. 


65. Pa.—McCarthy v. Ference, 58 A. 
2d 49, 358 Pa, 485. 

Idahility of golf player to travel¬ 
er on highway, who was struck by 
golf ball, was based on negligence.— 
Gleason v. Hillcrest Golf Course, 265 
H.T.S. 886, 148 Misc. 246. 

66. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2d 
556, 129 Conn. 626. 


67. Ill.—Chicago, etc., R. Co. v. Fait- 
horn, 167 Ill.App. 420. 

45 C.J. p 883 note 97. 

68. Ky.—^Evansville R. Cos. v. Lig- 
on, 189 S.W. 898, 172 Ky. 631. 

45 C.J. p 883 note 98. 

69. Ky.—Evansville R. Cos. v. Lig- 
on, 189 S.W. 898, 172 Ky. 631. 

70. K.T.—Mulcahy v. Weber, 162 N. 
Y.S. 985, 98 Misc. 266, 

Pa.—Sansotta v. City of Pittsburgh, 
199 A. 164, 330 Pa. 199—Zisman v. 
City of Duquesne, IS A.2d 95, 143 
Pa.Super. 263. 

71. N.T.—Mulcahy v. Weber, 162 N. 
Y.S. 985, 98 Misc. 266. 

Pa.—Sansotta v. City of Pittsburgh, 
199 A. 164, 330 Pa. 199—Zisman v. 
City of Duquesne, 18 A.2d 95, 143 
Pa.Super. 263. 

72. Mass.—McLeod v. Rawson, 102 
H.E. 429, 215 Mass. 257, 46 L.R.A., 
H.S., 547. 

73. Mass.—McLeod v. Rawson, su¬ 
pra. 

45 C.J. p 883 note 3. 

Conaplianoe with safety laws 

Where third person assumes duty 
to comply with safety laws and pro¬ 
vide a safe place for employee, and 
danger resulting from failure to per¬ 
form such duty is clearly apparent, 
third person Is liable to employee 
for injuries to employee resulting 
from such neglect.—Taylor v. Con¬ 
tinental Cas. Co., 61 N.E.2d 919, 75 
Ohio App. 299. 

Improper inspectioii 

K.Y.—^Du Rite Laundry v. Washing¬ 
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ton Electric Co., 33 N.Y.S.2d 925, 
263 App.Div. 396. 

Insurer assuming duty of inspection 

(1) Insurer® who insured building 
owner against loss resulting from 
claims for injuries and agreed to 
perform for owners duty of inspect¬ 
ing elevator and reporting its condi¬ 
tion to building department of city 
were subject to action for injuries 
due to defective elevator door be¬ 
cause of responsibility attaching to 
insurer’s voluntary assumption, as 
owner's agent, of duty of proper in¬ 
spection and reporting condition of 
elevator to city, and not by virtue 
of obligation imposed by policy.— 
Sheridan v. ZEtna Casualty & Sure¬ 
ty Co., 100 P.2d 1024, 3 Wash.2d 423. 

(2) However, it has been held that 
an employee, injured by fall of his 
employer’s freight elevator, cannot 
maintain action against foreign cor¬ 
poration insuring elevator to recover 
damages on ground of negligent in¬ 
spection of elevator by such corpora¬ 
tion’s employees, designated by it as 
special elevator inspectors and ap¬ 
pointed as such by state division of 
factory and building inspection.— 
Taylor v. Continental Casualty Co., 
14 Ohio Supp. 1, affirmed 61 N’.E.2d 
919, 75 Ohio App. 299. 

74. Mass.—McLeod v. Rawson, 10.2 
K.E. 429, 215 Mass. 257, 46 L.R.A., 
N.S., 647. 

75. N.Y.—State Street Trust Co. v. 
Ernst, 15 N,E.2d 416, 278 N.Y. 104, 
reargument denied 16 N.E.2d 851, 
278 N.Y. 704. 

76. N.Y.—Ultramares Corporation 
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cate or report would be so exhibited.'^'^ 

§ 95. Contractor, Architect, or Engineer 

a. In general 

b. After completion and acceptance of 

work 

c. Architect or engineer 

a. In G-eneral 

As a general rule an independent contractor Is liable 
for injuries caused by his own negligence in the perform¬ 
ance of the work. 

An independent contractor is liable for injuries 


§ 95 

caused by his own negligence or that of his serv¬ 
ants in the course of his performance of the work'^^ 
or in failing to leave the premises in as safe a con¬ 
dition as they were found.'^^ The fact that the con- 
tractee may be immune from liability under the cir¬ 
cumstances^® or that the owner may also be liable 
to a person rightfully on the premises^i cloes not 
absolve from liability a contractor whose negligence 
created the dangerous situation. Unless the inde¬ 
pendent contractor has lawfully delegated the duty 
and given up all control and supervision,^^ he is 
liable for an injury caused by his failure to perform 
a dutyS^ imposed on him by common law^^ or stat¬ 
ute or ordinance,S5 and owing by him to the person 


V. Touche, 174 N-.E. 441, 255 jST.T. 
170. 74 A.L.R. 1139. 

Liability for fraud see Fraud §§ 23, 
24, 35, 48. 

Certified public accountants, audit¬ 
ing the accounts of a corporation, 
owe no duty to a stranger, and hence 
are not liable to one who purchased 
stock of the corporation in reliance 
on their report, which was alleged to 
have been untrue, there being no 
claim that the report was made with 
intent to deceive plaintiff.—Landell 
V. Lybrand, 107 A. 783, 264 Psu 406. 
Honest blunder 

K.T.—Ultramares Corporation v. 
Touche, 174 N.E. 441, 255 N.T. 170, 
74 A.L..R. 1139. 

77, N.Y.—State Street Trust Co. v. 
Ernst, 15 N.E.2d 416, 278 JNT.Y. 104, 
120 A.L.R. 1250, reargument denied 
16 N.B.2d 851, 278 N.Y. 704 

78. Cal.—Hall v. Barber Door Co., 
23 P.2d 279, 218 Cal. 412—Dahms v. 
General Elevator Co., 7 P.2d 1013, 
214 Cal. 733—^Hayden v. Paramount 
Productions, 91 P.2d 231, 33 Cal. 
App.2d 287—La Malfa v. Piombo 
Bros., 161 P.2d 964, 70 Cal.App.2d 
840—Bleser v. Thomas Haverty 
Co., 38 P.2d 873, 3 CaLApp.2d 199 
—^Baecht v. Marsh Bros. & Gar- 
denier, 4 P.2d 585, 118 Cal.App. 63 
— ^Corpus Juris cited in Morton v. 
Hinds, 298 P. l&O, 161, 113 Cal.App. 
437. 

Conn.—Lewis v. I. M. Shapiro Co., 
44 A.2d 124, 132 Conn. 342—Cack- 
owski V. Jack A, Halprin, Inc., 42 
A.2d 838, 132 Conn. 67—^Korzon v. 
McCabe, 158 A. 888, 114 Conn. 725. 
III.— Ziraldo v. W. J. Lynch Co., 6 
N.E.2d 125, 365 III. 197—Mississip¬ 
pi Lime & Material Co. v. Smith, 
282 IlLApp. 361. 

Ind.—Rush v. Hunziker, 24 ISr.E.2d 
931, 216 Ind. 529. 

Ky. —Taylor v. Westerfield, 26 S.W. 

2d 557. 233 Ky. 619, 69 A.L.R. 482. 
La.—^West Bros. v. Pierson, App., 2 
So.2d 71—Mahon v. Spence, 123 So. 
349, 11 La.App. 604. 

Mo.—Corpus Juris cited in Allen v. 
Kraus, 215 S-W.2d 739, 741—Muel¬ 


ler v. David, App., 31 S.W.2d 570 
—Kiehling v. Humes-Deal Co., 
App., 16 S.W.2d 637, 

N.J.—Connick v. John P. Craig, Inc., 
153 A. 631, 107 N.J.Law 375—^Mar¬ 
vin Safe Co. V. Ward, 46 IST.J.Law 
19. 

N.Y.—Haefeli v. Woodrich Engineer¬ 
ing Co., 175 JSr.B. 123, 255 N.Y. 442 
—Cavanaugh v. C. P. Boland Co., 
268 N.Y.S. 390, 149 Misc. 576— 
Losee v. Paramount Hotel Corpo¬ 
ration, 242 N.Y.S. 608, 137 Misc. 
530. 

Tex.—^Herndon v. Halliburton Oil 
Well Cementing Co., Civ.App., 154 
S.W.2d 163, error refused—S. 
Blickman, Inc., v. Chilton, Civ.App., 
114 S.W.2d 646—Street Realty Co. 
V. Forrister, Civ.App., 22 S.W.2d 
746. 

Wis.—^Kaczmarski v. F. Rosenberg 
Elevator Co., 257 N.W. 598, 216 
Wis. 553. 

45 C.J. p 883 note 5. 

Who is independent contractor see 
Master and. Servant §§ 580-583. 
Negligence, not contract, is basis 
of liability of independent contractor 
to third persons.—S. Blickman, Inc., 
V. Chilton, Tex.Civ.App., 114 S.W.2d 
646. 

Collateral acts 

Contractor is liable for mere col¬ 
lateral acts of negligence.—^Fragia- 
como V, 404-6 East 88th St. Realty 
Corp., 58 N.Y.S.2d 109, 269 App.Div. 
635. 

Repairs 

One who contracts to make repairs, 
but performs the work in a negligent 
manner, is liable for the damage 
proximately resulting from the im¬ 
proper performance.—^Burr v. Clark, 
190 P.2d 769, 30 Wash.2d 149. 

79. Wis.—Campbell w. SutlifC, 214 
N.W. 374, 193 Wis. 370. 

Liability for leaving premises in un¬ 
safe condition generally see supra 
§ 94. 

80. S.D.—Cain v. Meade County, 223 
N.W. 734, 54 S.D. 540. 

45 C.J. P 883 note 6 [b]. 

’bi. R.I.—Kimatian v. New England 
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Telephone & Telegraph Co., 141 A. 
331, 49 R.I. 186. 

82. N.Y.—^Hooey V. Airport Const. 
Co., 171 N.E. 752, 253 N.Y. 486— 
Cavanaugh v. C. P. Boland Co., 268 
N.Y.S. 390, 149 Misc. 576. 

83. Conn.—Cackowski v. Jack A. 

Halprin, Inc., 42 A.2d 838, 132 

Conn. 67. 

La.—Cruze v. Harvey & Jones, 134 
So. 730, 16 La.App. 409—Madison 
Lumber Co. v. Alson, 128 So. 46, 
13 La.App. 603. 

Mich.—^Wight v. H. G. Christman 
Co., 221 N.W. 314, 244 Mich. 208. 
Mo.—^Kiehling v. Humes-Deal Co., 
App., 16 S.W.2d 637. 

N.Y.—^Vandenberg v. Peter Reiss 
Const. Co., 189 N.E. 565, 263 N.Y. 
500—Hooey v. Airport Const. Co., 
171 N.E. 752, 253 N.Y. 486—De Lee 
V. T. J. Pardy Const. Co., 162 N.E. 
599, 249 N.Y. 103—Cavanaugh v. 
C. P. Boland Co., 268 N.Y.S. 390, 
149 Misc. 576. 

Or.—Pate v. Parker, 177 P.2d 250, 
180 Or. 330. 

45 C.J. p 883 note 7. 

Duties with respect to particular in¬ 
strumentalities, operations, and 
places see supra §§ 64-89. 

Interior damage by roofer 

Contractor reroofing house was 
held responsible for damages to in¬ 
terior from not protecting it from 
weather after removing old roof.— 
Pierce v. Robertson, La.App., 200 So. 
669—Madison Lumber Co. v. Alson, 
128 So. 46, 13 La.App. 603. 

84. Ill.—Gibbons v. William Adams 
Co., 179 Ill.App. 12. 

Wis.—Kaczmarski v. F. Rosenberg 
Elevator Co., 257 N.W. 598, 216 
Wis. 553—^Waskow v. R. L. Reis- 
inger Co.. 193 N.W. 357, ISO Wis. 
537. 

85. Cal.—Hinchman, Rolph & Land¬ 
is V. Golding, 192 P.2d 489, 85 Cal. 
App.2d 146. 

N.Y.—Semanchuck v. Fifth Ave. & 
Thirty-Seventh St. Corporation, 49 
N.E.2d 507, 290 N.Y. 412—^De 

Haen v. Rockwood Sprinkler Co. of 
Massachusetts, 179 N.E. 764, 268 
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injured,®^ as where the person injured is an em¬ 
ployee of the owner or contractee,^'^ or, as discussed 
in JVHaster and Servant § 610, where the person in¬ 
jured is the employee of another independent con¬ 
tractor or a subcontractor,, and the injury was the 
result of the contractor’s failure to perform a duty 
owing by him to such employee.Accordingly, an 
independent contractor is liable to third persons by 
reason of the negligent handling of property when 
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he owes a duty to protect such third persons.s9 
Conversely, a contractor is not liable for an in¬ 
jury where he did not owe any duty to the person 
injured^O or at least did not owe the person injured 
the particular duty claimed to have been unper¬ 
formed,or where he did not fail to perform the 
only duty owing by him to the person injured,92 or 
where he was in no way negligent in doing the 
work. 93 Also the contractor is not liable for an 


K.T. 350—^American Employers’ 
Ins. Co. of Boston, Mass., v. Brandt 
Masonry Corporation, 29& K.Y.S. 
984, 252 App.Div. 506. 

45 C.J. p 883 note 9. 

Safegraards assumed 1)7 contractor 
under agreement 

K.Y.—^American Employers’ Ins. Co, 
of Boston, Mass., v. Brandt Mason¬ 
ry Corporation, supra. 

86. La.—Cruze v. Harvey & Jones, 
134 So. 730, 16 La.App. 409—^Mahon 
V. Spence, 123 So, 349, 11 La.App. 
604. 

Mich.—^Wight V. H. G. Christman 
Co., 221 N.W. 314, 244 Mich. 208. 

Minn.—Builders & Manufacturers 
Mut. Casualty Co. v. Butler Bros. 
Bldg. Co., 255 N.W. 851, 192 Minn. 
254. 

Mo.—^Howard v. S. C. Sacks, Inc., 
App., 76 S.W.2d 460—^Kiehling v. 
Humes-Deal Co., App., 16 S.W.2d 
637. 

Mont.—Ulmen v. Schwieger, 12 P.2d 
856, 92 Mont. 331. 

N.J.—Richards v. Watson Flagg En¬ 
gineering Co., 156 A. 113, 9 N.J. 
Misc. 955, affirmed 160 A. 500, 109 
N.J.Law 128. 

N.T.—Semanchuck v. Fifth Avenue 
and 37th Street Corporation, 35 N. 
T.S.2d 305, 264 App.Div. 329, ap¬ 
peal denied 44 N.E.2d 420, 2S9 N. 
T. 635, affirmed in part and re¬ 
versed in part on other grounds 
49 N.E.2d 507, 290 N.Y. 412-—Kow- 
alsky V. Conreco Co., 260 N.Y.S. 
688, 237 App.Div. 23, reargument 
denied 261 N.Y.S. 963, 237 App.Div, 
875—Cavanaugh v. C. P. Boland 
Co., 268 N.Y.S. 390. 149 Misc. 576. 

Tex.—Snelling v. Harper, Civ.App., 
137 S.W-2d 222, error dismissed, 
judgment correct. 

Wis.—^Neitzke v. Kraft-Phenix Dai¬ 
ries, 253 N.W. 579, 214 Wis. 441. 

45 C.J. p 883 note 11. 

Duties with respect to particular 
classes of persons see supra §§ 23- 
53. 

87. Cal.—^Dahms v. General Eleva¬ 
tor Co., 7 P.2d 1013, 214 Cal. 733. 

45 C.J. p 883 note 11. 

88. La.—Mahon v. Spence, 123 So. 
349, 11 La.App. 604. 

Neb.— Corpus Juris cited iu Zimmer 
V. Brandon, 278 N.W. 502, 505, 134 
Neh. 311. 

N.Y.—^Duggan v. National Construc¬ 
tors & Engineers, 228 N.Y.S. 126, 


223 App.Div. 163—Holdren v. Mor¬ 
ris, 74 N.Y.S.2d 807, 190 Misc. 673. 
45 C.J. p 883 note 11. 

Injury from known unusual danger 
General contractor owes reason¬ 
able care to prevent damage from 
known unusual danger to workmen 
necessarily coming on premises.— 
O’Neill V. Gray, C.C.A.N.Y., 30 F.2d 
776, certiorari denied 49 S.Ct. 480, 279 
U.S. 865, 73 L.Ed. 1003. 

89. Mont.—Ulmen v. Schwieger, 12 
P.2d 856, 92 Mont. 331. 

Control of property essential 

Independent contractor owes duty 
to protect third persons only when 
having such control over property 
as master or contractee would other¬ 
wise have.—Ulmen v. Schwieger, su¬ 
pra. 

90. Cal.—^Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 CaLApp.2d 
529—Hill V. Eaton & Smith, 149 
P.2d 762, 65 Cal.App.2d 11. 

N.Y.—Johnson v. Cerretta Dietrich, 
Inc., 4 N.Y.S.2d 68, 254 App.Div. 
749, affirmed 18 N.E.2d 305, 279 N. 
T. 664. 

N.C.—Thompson v. Purcell Const. 

Co.. 76 S.E. 266, 160 N.C. 390. 

45 C.J. p 883 note 15. 

Wife of owner 

Wife injured in fall sustained 
when she stepped on loose plank of 
subflooring of house being construct¬ 
ed for her husband was held not en¬ 
titled to recover from contractor, 
where she had not been invited to 
come into house and danger incident 
to walking over scattered planks of 
loose subflooring was obvious.—^Per- 
bos V. Barrelli, La.App., 159 So. 631, 
followed in 159 So. 633. 

91. Ky.—^A. H, Bowman & Co. v. 
Williams, 21 S.W.2d 790, 231 Ky. 
433. 

Mass.—Mikaelian v. Palaza, 16 N.E. 

2d 480, 300 Mass. 354. 

N.Y.—Vandenberg v. Peter Reiss 
Const. Co., 189 N.E. 565, 2-63 N.Y. 
600—lacono v. Frank & Frank Con¬ 
tracting Co., 182 N.E. 23, 259 N.Y. 
377—Dudar v. Milef Realty Cor¬ 
poration, ISO N.E. 102, 258 N.Y. 
415—Dimare v. George F. Driscoll 
Co., 270 N.Y.S. 518, 241 App.Div. 
736—Petluck v. McGoldrick Real¬ 
ty Co., 268 N.Y.S. 782, 240 App. 
Div. 61—^Hanniball v. Franco 
American Baking Corporation, 265 
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N.Y.S. 153, 238 App.Div. 602, af¬ 
firmed 189 N.E. 726, 263 N.Y. 619 
—Sieger v. William L. Crow Const. 
Co., 257 N.Y.S. 774, 235 App.Div. 
587—^De Lee v. T. J. Pardy Const. 
Co., 226 N.Y.S. 345, 222 App.Div. 
374, reversed on other grounds 
162 N.E. 599, 249 N.T. 103—Rem- 
elius V. Corbetta Const. Co., 3i N. 
T.S.2d 443, affirmed 37 N,Y.S.2d 
843, 265 App.Div. 827, appeal de¬ 
nied 38 N.Y.S.2d 911, 265 App.Div. 
874. 

45 C.J. p 883 note 16. 

Misuse and uninvited use 

Contractor is not liable for dam¬ 
ages resulting from misuse and un¬ 
invited use of portion of building un¬ 
der construction.—Fountain v. Wil- 
lard-Slater Co., 155 P. 630, 172 Cal. 
129—Slyter v. Clinton Const Co. of 
California, 290 P. 643, 107 Cal.App. 
348. 

Duty of another 

Where general building contractor 
constructed space between shaft door 
and elevator gate, elevator company, 
in action for death of boy, could not 
be charged with negligence in cre¬ 
ating such space or in permitting it 
to exist.—Digelormo v. Weil, 183 N. 
E. 360, 260 N.T. 192, reargument de¬ 
nied 185 N-B- 728, 2’61 N.Y, 536. 
Assurance of safety 

Where defendant had been engaged 
to do a specific repair job on plain¬ 
tiffs’ cleaning system, assurance by 
defendant's foreman to plaintiffs’ 
foreman before' plaintiffs* foreman 
started system that “everything is 
O. K.” did not extend beyond the 
specific repair job so as to make de¬ 
fendant liable for damages resulting 
when a sprinkler pipe broke after 
someone had negligently tied a filter 
bag thereto.—Burwiok v. McClure, 63 
N.B.2d 338, 318 Mass. 626. 

92. N.Y.—^Ireland v. Complete Ma¬ 
chinery & Equipment Co., 21 N.T, 
S.2d 430, 174 Misc. 91. 

45 C.J. p 884 note 17. 

93. U.S.—Waddell v. A. Guthrie & 
Co., C.C.A.Utah, 45 P.2d 977—Fod- 
era v. Booth Am. Shipping Corp., 
D.C.N.T., 66 F.Supp. 319, affirmed, 
C.C.A., 159 F.2d 795. 

Ky.—Sabiston's Adm'r v. Otis Eleva¬ 
tor Co., 64 S.W.2d 688, 251 Ky. 222. 
Pa.—Rubin v. Girard Trust Co., 35 
A.2d 601, 154 Pa.Supfer. 257. 
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injury caused by the neglig-ence of the owner,94 
his agents or employees,95 another independent con¬ 
tractor,^® or as discussed in Master and Servant § 
609, a subcontractor, unless, in the latter case, the 
subcontract is a mere subterfuge to relieve the con¬ 
tractor from the consequences of careless prosecu¬ 
tion of the work.97 

Defective estimates, plans, or specifications. Un¬ 
less plans and specifications which are furnished by 
the contractee and which an independent contractor 
contracts to follow are so apparently and obviously 
defective as to put a contractor of average skill and 
ordinary prudence on notice that the work is dan¬ 
gerous and likely to cause injury and that he should 
not attempt construction according to the plans and 
specifications,98 the contractor is entitled to rely on 
such plans and specifications,99 is not chargeable 


with defects therein,^ and is not liable for injuries 
due to such defects.^ Like rules apply where an in¬ 
jury is caused by a mistake in an estimate made by 
the contractee.9 

b. After Completion and Acceptance of Work 

As a general rule, after the work has been completed 
and turned over to, and accepted by, the owner, the con¬ 
tractor is not liable to third persons for injuries suffered 
by reason of the condition of the work. 

It is a well-established general rule that, where 
the work of an independent contractor is complet¬ 
ed, turned over to, and accepted by, the owner, the 
contractor is not liable to third persons for dam¬ 
ages or injuries subsequently suffered by reason of 
the condition of the work,4 even though he was 
negligent in carrying out the contract,^ at least if 
the defect is not hidden but readily observable on 


94. Ky.—A. H. Bowman & Co. v. 
Williams, 2l S.W.2d 790, 231 Ky. 
433. 

45 C.J. P S84 note 18. 

95. N.Y.—Mahoney v. Coastwise 
Lumber, etc., Co., 173 K.Y.S. 160, 
185 App.Div. 348. 

45 C.X P 884 note 19. 

96. Ill.—Daegling- v. Gilmore, 49 Ill. 
248. 

97. U.S.—Holbrook, etc., Corp. v. 
Perkins, K.H., 147 F. 166, 77 C.C.A. 
462. 

98. La.—Loesch v. R. P. Farnsworth 
& Co., App., 12 So.2d 222. 

45 C.J. p 884 note 23. 

99. N.T.—Ryan v. Feeney, etc., 
Bldg. Co., 145 N.E. 321, 239 H.Y. 43, 
41 A.L.R. 1. 

1 . Utah, — Sutton v. Otis El. Co., 
Utah, 249 P. 437, 68 Utah 85. 

45 C.J. p 884 note 25. 

2 . Ind. — Sherman v. Miller Constr. 
Co., 158 Isr.E. 255, 90 Ind.App. 462. 

La.—Loesch v. R. P. Farnsworth & 
Co., App., 12 So.2d 222. 

45 C.J. p 884 note 26. 

3. Estimate of quantity of oil for 
sprinkling highway 

^•J*—Lydecker v. Passaic County, 
103 A. 251/91 H.J.Law 622, L.R.A. 
1918D 351. 

4. U.S.— Corpus Juris cited in 

W. G. Wetmore & Co., Inc. v. Reed, 
C.C.A.Miss., 98 F.2d 532, 633. 

Cal.—Hale v. Depaoli, 201 P.2d 1, 33 
Cal.2d 228— Corpus Juris cited in 
Johnston v. Long, 133 P.2d 409, 
410, 56 Cal.App.2d 834— ^Corpus Ju- 
ris cited in Kolburn v. P. J. Walk¬ 
er Go., 101 P.2d 747, 749, 38 Cal. 
App.2d 545. 

Conn.— Corpus Juris cited in Bog- 
oratt V. Pratt & Whitney Aircraft 
Co., 157 A. 860, 866, 114 Conn. 126. 
Ga.—Higgins v. Otis Elevator Co., 
26 S.E.2d 380, 69 Ga.App. 584— 
Uavey V. Turner, 191 S.E. 382, 55 
Ga.App, 786. 


Ill-—Colbert v. Holland Furnace Co., 
164 N.E. 162, 333 Ill. 78, 60 A.L.R. 
353. 

Ind.—^Holland Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, 105 Ind.App. 
574. 

La.—Schott V. Ingargolia, App., 180 
So. 462. 

Miss.—^Holmes v. T. M. Strider & 
Co., 189 So. 518, 186 Miss. 380, 123 
A.L.R. 1190—Corpus Juris cited in 
Herring v. Planters’ Lumber Co., 
153 So. 164, 165, 169 Miss. 327. 

N.J.—Miller v. Davis & Averill, 61 
A.2d 253, 137 N.J.Law 671—Smith 
V. Claude Neon Lights, 164 A. 423, 
110 N.J.Law 326. 

N.C.— Corpus Juris quoted in Price 
! V. Johnston Cotton Co. of Wendell, 
40 S.E.2d 344, 226 N.C. 758— Cor¬ 
pus Juris cited in Williams v. 
Charles Stores Co., 184 S.E. 496, 
499, 209 N.C. 591. 

Okl.—Howard v. Reinhart & Dono¬ 
van Co., 166 P.2d 101, 196 Okl. 506. 
Pa.—Grodstein v, McGivern, 154 A. 
794, 303 Pa. 555. 

Tex.— Corpus Juris quoted in Mor¬ 
gan Warehouse & Commercial Co. 

V. Gilbert Mfg. Co., Civ.App., 60 
S.W.2d 1053, 1055—S. Blickman, 
Inc., V. Chilton, Civ.App., 114 S. 

W. 2d 646—^Nedler v. Neece Lum¬ 
ber Co., Civ.App., 63 S.W.2d 403. 

Wis.— Corpus Juris cited in Delaney 
V. Supreme Inv. Co., 29 N.W.2d 754, 
758, 251 Wis. 374— Corpus Juris 
cited in Schumacher v. Carl G. 
Neumann Dredging & Improve¬ 
ment Co., 239 N.W. 459, 460, 260 
Wis. 220. 

45 C.J. p 884 note 28. 

The rule is based on the reason 
that the negligence of the owner, 
and not that of the contractor, is 
the proximate cause of the injuries, 
the theory being that, by occupying 
and resuming exclusive possession 
of the work, the owner deprives the 
contractor of all opportunity to rec¬ 
tify his wrong.—^Miller v. Davis & 
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Averill, 61 A.2d 253, 137 N.J.Law 671 
—Smith V. Claude Neon Lights, 164 
A. 423, 110 N.J.Law 326. 

Practical acceptance of the con¬ 
tractor's work after completiort 
thereof is sufficient to bring the case- 
within the operation of the rule; a 
formal acceptance is not required. 
Neb.—Corpus Juris cited in Haynes 
V. Norfolk Bridge 6c Construction 
Co., 253 N.W. 344, 347, 126 Neb. 
281. 

Wash.—^Corpus Juris cited in Don¬ 
aldson V. Jones, 61 P.2d 1007, 1009, 
188 Wash. 46. 

45 C.J. p 884 note 28 [b]. 

Builder was not liable for personal 
injuries caused by piece of concrete 
which fell from column in completed 
I building on one who was employed 
therein.—^Adams v. White Const. Co., 
85 N.Y.S.2d 837, 274 App.Div. 1072. 
Analogy to position of manufacturer 
Position of contractor after he has 
completed building which is accepted 
by owner is substantially that of a 
manufacturer around whom the com¬ 
mon law generally throws a strong 
arm of protection, warding off claims 
of third persons, not direct purchas¬ 
ers, for personal injuries sustained 
from use of articles manufactured 
and sold by him, unless article caus¬ 
ing injury is of an abnormally dan¬ 
gerous or noxious nature or nature 
of thing is such that it is reasonably 
certain to place life and limb in per¬ 
il when negligently made.—^Hale v. 
Depaoli, 201 P.2d 1, 33 Cal.2d 228. 

5- Cal.—Hale v. Depaoli, supra— 
Corpus Juris cited in Johnston v. 
Long, 133 P.2d 409, 410, 56 Cal.App. 
2d 834—Corpus Juris cited in Kol¬ 
burn V. P. J. Walker Co., 101 P.2d 
747, 749, 38 Cal.App.2d 545. 

Conn.—Corpus Juris cited in Bog- 
oratt v. Pratt & Whitney Aircraft 
Co., 157 A. 8'60, 866, 114 Conn. 126. 
Ga.—^Higgins v. Otis Elevator Co„ 
26 S.B.2d 380^ 69 Ga.App. 584— 
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reasonable inspection.® A fortiori, the contractor is 
not liable where he performed the work in strict ac¬ 
cordance with the terms of their contract'^ or 
where the injury is not due to the condition in 
which he left the work.® There are also well rec¬ 
ognized exceptions to the general rule, one of 
which is that the contractor is liable where the work 
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is a nuisance per se,^ or inherently or intrinsically 
dangerous,^® and another of which is that he is 
liable where the work done and turned over by him 
is so negligently defective as to be imminently dan¬ 
gerous to third persons,particularly where there 
is a continuous duty of inspection on the contrac¬ 
tor after completion of the work ,12 provided, in the 


Davey v. Turner, 191 S,E. 382, 55 
Ga.App. 786. 

La.—Schott V. Ingargolia, App., ISO 
So. 462. 

IST.J.—Miller v. Davis & Averill, 61 
A.2d 253. 137 N.J.Daw 671—Smith 
V. Claude Neon Lights, 164 A. 423, 
110 N.J.Law 326. 

N.C.—Corpus Juris quoted in Price 
V. Johnston Cotton Co. of Wen¬ 
dell, 40 S.E.2d 344, 345, 226 N.C. 
758. 

Tex.—Corpus Juris guoted in Mor¬ 
gan Warehouse & Commercial Co. 
V. Gilbert Mfg. Co., Civ.App., 60 
S.W.2d 1053, 1055—Jones v. Beck, 
Civ.App., 109 S.W.2d 787, error re¬ 
fused—^Nedler v. Neece Lumber 
Co., Civ.App., 63 S.W.2d 403. 

45 C.J. P 884 note 29. 

Reasons for rule 

(1) The outstanding reason for 
nonliability in these cases is that 
the causal connection which must 
exist between the negligent act and 
the injury has been broken.—Grod- 
stein V. McGivern, 154 A. 794, 303 Pa. 
555—45 C.J. p 884 note 29 [a] <2), 

(2) Other reasons see 45 C.J. p 884 
note 29 [a]. 

Contractor remains liable, if at all, 
only to proprietor for breach of con¬ 
tract.—Howard v. Reinhart & Don¬ 
ovan Co., 166 P.2d 101, 196 Okl. 506. 

Purchaser of boat engine under 
a contract of sale providing that 
purchaser must undertake removal 
of engine at own expense was not an 
independent contractor with respect 
to liability for injuries to employee 
of boat owner caused by a fall result¬ 
ing from the manner in which the 
purchaser left the boat after removal 
of the engine, but its status was 
more nearly analogous to purchaser 
of a movable situated on the land of 
another, with an implied license to 
enter and remove within a reason¬ 
able time.—McFarland v. Commer¬ 
cial Boiler Works, 116 P.2d 288, 10 
Wash.2d 81. 

Wife of owner is not third person 
within rule,—Grodstein v. McGivern, 
154 A. 794. 303 Pa, 555. 

6 - N.C.—Price v. Johnston Cotton 
Co. of Wendell, 40 S.E.2d 344, 226 
N.C. 758. 

Tex.—Jones v. Beck, Civ.App., 109 S. 
W.2d 787, error refused. 

7. N.C.—Corpus Juris guoted in 
Price V. Johnston Cotton Co. of 


Wendell, 40 S.E.2d 344, 345, 226 N. 
C. 758. 

45 C.J. P 885 note 30. 

8. Conn.—Howard v. Redden, 107 A. 
509, 93 Conn. 604, 7 A.L.R. 198. 

N.C.—Corpus Juris guoted in Price 
V. Johnston Cotton Co. of Wendell, 
40 S.E.2d 344, 345, 226 N.C. 758. 

9. Ga,—Davey v. Turner, 191 S.E. 
3S2, 55 Ga.App. 786. 

Miss.—Holmes v. T. M. Strider & Co., 
189 So. 518, 1S6 Miss. 380, 123 A. 
L.R. 380—Herring v. Planters* 
Lumber Co., 153 So. 164, 169 Miss. 
327. 

Wis.—Corpus Juris cited in Delaney 
V. Supreme Inv. Co., 29 N.W.2d 754, 
758, 251 Wis. 374—Corpus Juris 
cited in Schumacher v. Carl G. 
Neumann Dredging & Improve¬ 
ment Co., 239 N.W. 459, 460, 206 
Wis. 220. 

45 C.J. p 885 note 32. 

Dredging in lake used for bathing 
Independent contractor whose 
principals had accepted dredging 
work were held not relieved from lia¬ 
bility for negligence in digging deep 
hole in lake bed covered by shallow 
water, lake being much used for 
bathing.—Schumacher v. Carl G- 
Neumann Dredging & Improvement 
Co., supra. 

10. Ga.—^Higgins v, Otis Elevator 
Co,, 26 S.E.2d 380, 69 Ga.App. 584. 

Abnormally dangerous 
Cal.—Dahms v. General Elevator Co., 
7 P.2d 1013, 214 Cal. 733. 

11. U.S.—^Westinghouse Electric 
Elevator Co. v. Hatcher, C.C.A.Tex., 
133 F.2d 109. 

Cal.—Hale v. Depaoli, 201 P.2d 1, 33 
Cal,2d 228—Corpus Juris cited in 
Johnston v. Long, i33 P.2d 409, 
411, 56 Cal.App.2d 834. 

Conn.—Corpus Juris cited in Bog- 
oratt V. Pratt & Whitney Aircraft 
Co., 157 A. 860, 866, 114 Conn. 126. 
Ga.—Higgins v. Otis Elevator Co., 
26 S.E.2d 380, 69 Ga.App. 584— 
Davey v. Turner, 191 S.E. 382, 55 
Ga.App. 786. 

Ill.—Colbert v. Holland Furnace Co., 
164 N.E. 162, 333 Ill. 78, 60 A.L.R. 
353. 

Ind.—Holland Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, 105 Ind.App. 
574. 

Miss.—Holmes v. T. M. Strider & Co., 
189 So. 518, 186 Miss. 380, 123 A. 
L.R. 1190—^Herring v. Planters’ 
Lumber Co., 153 So. 164, 169 Miss. 
327. 


N.C.—Corpus Juris cited in Williams 
V. Charles Stores Co., 184 S.E. 496 
499, 209 N.C. 591. 

Tex.—^Corpus Juris guoted in Mor¬ 
gan Warehouse & Commercial Co. 

V. Gilbert Mfg. Co., Civ.App., 60 S 

W. 2d 1053, 1055. 

45 C.J. p 885 note 33. 

Injury to store customer 

If gas company which repaired 
gas lighting fixtures in store negli¬ 
gently omitted to fasten safety de¬ 
vice beneath globe so as to create 
potentially dangerous situation, com¬ 
pany would be liable to customer 
struck when globe fell, notwithstand¬ 
ing no contractual relation existed 
between company and store.—^Wil¬ 
liams V. Charles Stores Co., 184 S.E. 
496, 209 N.C. 591. 

Uninsulated guy wires 

Theory of independent contractor 
was held not to excuse defendant 
company from liability for installa¬ 
tion of uninsulated guy wire used to 
support and secure a smokestack 
erected by defendant for owner.— 
Smith V. St. Joseph Ry., Light, Heat 
& Power Co., 276 S.W, 607, 310 Mo. 
469. 

12. Ga.—^Higgins V. Otis Elevator 
Co., 26 S.E.2d 380, 69 Ga.App, 584. 
Duty to keep in repair 

(1) Where customer was struck by 
globe which fell from light fixture in 
ceiling of store, fact that gas com¬ 
pany, which kept fixtures in repair, 
may have been mere independent 
contractor was held insufficient to 
relieve company of its liability to 
customer, if company's negligence 
caused injury.—Williams v. Charles 
Stores Co., 184 S.E. 496, 209 N.C, 591. 

(2) However, it has also been held 
that where elevator, which was man¬ 
ufactured and installed by elevator 
company under contract to keep ele¬ 
vator in safe condition, stopped when 
shaft in motor broke and safety 
mechanism stopped elevator below 
floor level, and an employee in build¬ 
ing knowing that elevator was out of 
order, went to attempt to start it, 
without knowing that it was below 
floor level, and he fell into elevator, 
employee could not recover from ele¬ 
vator company since elevator com¬ 
pany's duty of reasonable care was 
ended when safety mechanism pre¬ 
vented elevator from dropping to 
bottom of shaft.—McDonald v. 
Haughton Elevator & Machine Co., 
20 N.B.2d 253, 60 Ohio App. 186. 
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case of a dangerous situation, the contractor knows, 
or should know, of the situation created by him,i3 
and the owner or contractee does not know of the 
dangerous condition or defect and would not dis¬ 
cover it by reasonable inspection.!^ Under certain 
circumstances the passage of time, the wearing ef¬ 
fects of the elements, and the intervening occupan¬ 
cy of the premises may limit application of this ex¬ 
ception,!^ such as the breaking of the chain of 
causation by some intervening force.!^ Where the 
contractor, through willful negligence, leaves the 
premises which he was employed to repair in a con¬ 
dition intrinsically dangerous and an object of 
peril to those whom he knew would make use of 
them, he is liable for injuries or death to such a 
person notwithstanding acceptance of the premises 
by the owner with knowledge of the dangerous con¬ 
dition.!^ 

Other exceptions stated in some judicial opinions 
relate to the liability of a manufacturer of goods 
and articles,!^ which is considered in detail in § 
100, and which involves a relation calling for the 
application of rules of law analogous to, but yet 
not identical with, those applicable in determining 
the liability, if any, of an independent contractor.!^ 

c. Architect or Engineer, 

A supervising engineer in complete charge of the 


§ 96 

work is liable for Injury due to defects In plans, which 
he has prepared or approved, arising from his negligence. 

A supervising engineer who prepares or approves 
plans and has complete charge of the construction 
of a structure is liable for an injury due to defects 
in the plans arising from his negligence,or due 
to his negligence in performing the duty of meeting 
a situation which requires a new plan^! or at least 
a new direction to the contractors in place of the 
original plan.22 On the other hand, an architect 
drawing plans for a school building which were ap¬ 
proved by the authorities has been held not to be 
liable for injuries to a child in the building con¬ 
structed under such plans. 

§ 96. Subcontractors and Employees of Con¬ 
tractor 

A subcontractor is liable for injuries to a person or 
to the property of another resulting from his failure to 
perform a duty owing by him to such person. 

A subcontractor or person employed by a con¬ 
tractor is liable for an injury to the person or 
property of another where the injury resulted from 
his failure to perform a duty owing by him to such 
person,but not where the duty claimed to have 
been unperformed was not owing by him to the per¬ 
son injured.25 A subcontractor is not relieved of 


13. Cal.—Hale v. Depaoli, 201 P.2d 
1, 33 Cal.2d 228— Corpus Juris cit¬ 
ed in Johnston v. LfOng, 133 P.2d 
409, 411, 56 Cal.App.2d 834. 

Conn.— Carpus Juris cited, in Bogr- 
oratt V. Pratt & Whitney Aircraft 
Co., 157 A. 860, 866, 114 Conn. 126. 

45 C.J. p 885 note 34. 

14. Cal. —Corpus Juris cited in 
Johnston V. Long-, Cal.App., 133 P. 
2d 409, 411, 5-6 Cal.App.2d 834. 

Conn.— Corpus Juris cited in Bog- 
oratt V. Pratt & Whitney Aircraft 
Co., 157 A. 860, 866, 114 Conn. 126. 

N.C.— Corpus Juris g.uoted in Price v. 
Johnston Cotton Co. of Wendell, 40 
S.E.2d 344, 345, 226 N.C. 758. 

Tex.— Corpus Juris g.uoted in Mor¬ 
gan Warehouse & Commercial Co, 
V. Gilbert Mfg. Co., Civ.App., 60 
S.W.2d 1053, 1055. 

45 C.J. p 885 note 35. 

Defective elevator 

U.S.—^Westinghouse Electric Eleva¬ 
tor Co. V. Hatcher, C.C.A.Tex., 133 
F.2d 109. 

15. Cal.—Hale v. Depaoli, 201 P.2d 
1, 33 Cal.2d 228. 

16, Cal.—^Hale v. Depaoli, supra. 

17, Minn.—^Murphy v. Barlow Real¬ 
ty Co., 289 N.W. 563, 206 Minn, 
627. 

18, D.C.—Ford v. Sturgis, 14 F.2d 
253, 66 App.D.C. 361. 


N.M.—Wood V. Sloan, 148 P. 507, 
20 N.M. 127, L.R.A.1915E 766. 

45 C.J. p 885 notes 36, 37. 

IS'. Ind.—Travis v. Rochester 

Bridge Co., 122 N.E. 1, 188 Ind. 
79, 

45 C.J. p 885 note 39, 

Installation of elevator 

With respect to liability of eleva¬ 
tor manufacturing and installing 
company for personal injuries sus¬ 
tained by store employee when he 
fell while stepping into elevator, 
company’s contract to maintain and 
repair elevators did not make it a 
common carrier, but rather an inde¬ 
pendent contractor, and its liability 
would be measured by rules of law 
applicable to manufacturers and 
sellers.—McDonald v. Haughton Ele¬ 
vator & Machine Co., 20 N.E.2d 253, 
60 Ohio App. 185. 

20. N.T.—Clemens v. Benzinger, 207 

N.T.S. 539, 211 App.Div. 586. , 

21. N.Y.—Clemens v. Benzinger, su¬ 
pra. 

22. N.T.—Clemens v. Benzinger, su¬ 
pra. 

23. Ind.—Sherman v. Miller Constr. 
Co., 158 N.E. 255, 90 Ind.App. 462. 

Duty and liability of architect to 
owner or employer see Architects 
§ 19. 

24. U.S.—Lewis-Kures v. Edward’ R., 

615 


Walsh & Co., C.C.A.N.Y., 102 F.2d 
42, certiorari denied 60 S.Ct. 132, 
SOS U.S. 596, 84 L.Ed. 490. 

Cal.—Perry v. D. J. & T. Sullivan, 

l nc. , 26 P.2d 485, 219 Cal. 384. 

Ind.—Samuel B. Pentecost Const. 

Co. V. O'Donnell, 39 N.B.2d 812, 112 

l nd. App. 47. 

N.J.—Freschi v. Mason, 156 A. 758, 
108 N.J.Law 272. 

N.T.—Kowalsky v, Conreco Co., 260 
N.T.S. 688, 237 App.Div. 23, re¬ 
argument denied 261 N.T.S. 963, 
237 App.Div. 875. 

Pa.—^Walker v. McNichol Paving & 
Construction Co., 189 A- 673, 325 
Pa. 267. 

Wis.—Kearney v. Massman Const. 

Co,, 18 N.W.2d 481, 247 Wis. 56. 
45 C.J. p 886 note 44. 

Superiutendeut in charge of build¬ 
ing operations is not relieved from 
personal liability for his negligence 
because he is working for another. 
—Marinaro v. Anders, 101 Pa. Super. 
56. 

Duty arising under contract 
N.T.—Vollstedt V. Joseph A. Mollar, 
Inc., 265 N.T.S. 552, 238 App.Div. 
706. 

25. U.S,—Galbraith v. Illinois Steel 
Co., Ill., 133 P. 485, 66 C.C.A. 359, 
2 L.R.A.,N.S., 799, certiorari denied 
26 S.Ct. 759, 201 U.S. 643, 60 L.Ed. 
902. 
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liability for bis negligence because the contractor 
may also have violated a duty resting on him.^® 

Like the general contractor, a subcontractor is 
entitled to rely on plans which are not so apparent¬ 
ly defective as to put an ordinary contractor or 
builder on notice that it would be unsafe to follow 
them;^'^ and, where he follows the directions of 
the general contractor given according to a change 
in the plans, negligence on his part cannot be predi¬ 
cated on the fact that the change was not duly au¬ 
thorized by the building department of the city in 
the absence of knowledge on his part of such lack 
of authorization.28 Also, like the general contrac¬ 
tor, the subcontractor is not liable for injuries re¬ 
sulting from defective work after he has trans¬ 
ferred control and possession to the general con¬ 
tractor,2^ but he may be liable, under some circum¬ 
stances, for damages suffered by a third person aft¬ 
er the work was completed and turned over,20 as 
where he so negligently performed the subcontract 
as to render the work or structure unsafe and dan¬ 
gerous when put to its contemplated use,2i and he 
knew of the dangerous condition,22 and the person 
injured did not know thereof and could not have 
ascertained it by careful inspection.23 

§ 97. Person Using or Maintaining Sign 

Liability for injuries resulting from the fall of a 


sign from a building on the person who maintains, con¬ 
trols, and possesses *^ne sign. 

Liability for an injury sustained by the falling of 
a sign from the roof of a building rests on the per¬ 
son who maintains, controls, and possesses the 
sign,24 not on a person who does not own the 
sign, did not erect it or cause it to be erected, and 
merely uses it for advertising purposes under a li¬ 
cense from the tenant in possession.25 a person 
maintaining a sign on the roof of a building belong¬ 
ing to another is under no duty or liability as to the 
condition of an elevator in the building.26 One who 
locates and maintains a sign on the property of an¬ 
other as a licensee or invitee owes a duty of ex¬ 
ercising ordinary care to other invitees of the prop¬ 
erty owner, for a breach of which resulting in in¬ 
jury to other invitees he may be liable in damag- 
es.27 

§ 98. Person Supplying Personal Property 
for Use of Others 

One who supplies an article for such use by others 
that it is obvious to him that any defect will be likely to 
result in injury to those so using it Is liable to any person 
who, using It properly for the purpose for which it is 
supplied, and without notice or warning of its defective 
condition, Is injured thereby. . 

There has been said to be a general rule that one 
who furnishes an article for use of another is not 


Md.—Combustion Engineering- Co. v. 
Hunsberger, to Use of State Ac¬ 
cident Fund, 187 A. 825, 171 Md. 
16, 

N.Y.—^De Nisi v. J. Krugrnan Co., 10 
N.Y.S.2d 681, 256 App.Div. 567, re¬ 
argument denied 12 N.Y.S.2d 353, 
256 App.Div. 1068, affirmed 24 N.E. 
497, 281 N.Y, 851, motion denied 
25 N.E.2d 395, 282 N.Y. 621—Sim- 
ovich. V. Fillmore Gardens Corpo¬ 
ration, 279 N.Y.S. 58, 244 App.Div. 
751—Hooey v. Airport Const. Co., 
239 N.Y.S. 629, 228 App.Div. 83, 
modified on other grounds 171 N.E. 
752, 253 N.Y. 486, motion denied 
175 N.E. 331, 255 N.Y. 602—^Rem- 
elius V. Corbetta Const. Co., 31 N. 
Y.S,2d 443, affirmed 37 N.Y.S.2d 
843, 265 App.Div. 827, appeal de¬ 
nied 38 N.Y.S.2d 911, 265 App.Div. 
874. 

Pa.—Maguire v. Magee, 13 A. 551, 10 
Pa.Cas. 171. 

45 C.J. p 886 not© 45. 

Excavation 

Excavation subcontractor whose 
contract excluded shoring and un¬ 
derpinning work was held not liable 
for death of one lawfully on the 
premises who was killed when wall 
of excavation caved in as result of 
improper shoring of wall, where du¬ 
ty of shoring rested on general con¬ 
tractor who had taken over work and 


had put in shoring on day after 
completion of excavation, and cave- 
in occurred eight days after comple¬ 
tion of excavation.—Walker v. Mc- 
Nichol Paving & Construction Co., 
189 A. 673, 325 Pa. 267. 

26. U.S,—Standard Accident Ins. Co. 
V. Pennsylvania Car Co., C.C.A. 
Tex., 63 F.2d 444. 

Statutory duty 

The fact that a statute places the 
primary duty on the general contrac¬ 
tor to provide protective flooring for 
the safety of persons working below 
does not relieve a subcontractor of 
liability for negligence in the hand¬ 
ling of heavy materials resulting in 
injury to persons on a lower floor.— 
Standard Accident Ins. Co. v. Penn¬ 
sylvania Car Co., C.C.A.Tex,, 63 F.2d 
444. 

27. N.Y.—Cortez v. Sladon Iron 

Works Co., 212 N.Y.S. 468, 214 

App.Div. 404, 

Right of general contractor to rely 
on plans see supra § 95 a. 

28. N.Y.—Cortez v. Sladon Iron 
Works Co., supra. 

29. Pa.—^Walker v. McNichol Pav¬ 
ing & Construction Co., 189 A. 673, 
325 Pa. 267—^Jones v. McNichol 
Paving & Const. Co., 176 A. 444, 
317 Pa. 246. 


30. U.S.—^Pennsylvania Steel Co. v. 
Elmore, etc., Contracting Co., C.C. 
N.Y., 175 F. 176. 

Liability of general contractor after 
completion and acceptance of work 
see supra § 95 b. 

31. U.S.—Pennsylvania Steel Co. v. 
Elmore, etc.. Contracting Co., su¬ 
pra. 

32. U.S,—^Pennsylvania Steel Co. v. 
Elmore, etc., Contracting Co., su¬ 
pra, 

33. U.S.—^Pennsylvania Steel Co. v. 
Elmore, etc.. Contracting Co., su¬ 
pra. 

34. N.Y,—San Filippo v. American 
Bill Posting Co., 98 N.Y.S. 661, 112 
App.Div. 395, affirmed 81 N.E. 463, 
188 N.Y. 514, and distinguishing 
Reynolds v. Yan Beuren, 49 N.E. 
763, 155 N.Y. 120, 42 L.R.A. 129, 

Nonliability of landlord for falling 
of sign attached to building by 
tenant see Landlord and Tenant § 
427. 

35. N.Y.—Reynolds v. Van Beuren, 
49 N.E. 763, 155 N.Y. 120, 42 L.R. 
A. 129. 

36. N.Y.—^Robinson v. O. J. Gude 
Co., 197 N.Y.S. 292, 204 App.Div. 
43. 

37. Cal.—Tschumy v. Brook’s Mar¬ 
ket, 140 P.2d 431, 60 Cal,App.2d 
168. 
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liable to third persons who have no contractual re¬ 
lations with him for negligence in the construction, 
manufacture, or sale of such article.38 This rule, 
however, is subject to well recognized exceptions,^9 
such as where the article causing the injury is im¬ 
minently dangerous in kind,or where the article 
causing the injury is not imminently dangerous in 
kind, but is rendered dangerous by reason of some 
defect.^^ Accordingly, one who supplies an arti¬ 
cle for such use by others that it is obvious to him 
that any defect will be likely to result in injury to 
those so using it is liable to any person who, using 
it properly for the purpose for which it is supplied, 
and without notice or warning of its defective con¬ 
dition, is injured thereby.^^ The doctrine of invi¬ 
tation has been invoked as a ground of liability in 
such cases, proceeding on the theory that he who 
furnishes a thing for a certain use by others in¬ 
vites others to use it, and is, therefore, bound to 


make it safe for such purpose.'^^ ]^o such liability 
attaches, however, where the supplier of the article 
has no knowledge of the purpose for which it is to 
be used, or the manner to be adopted in putting it 
to use,^^ or where the product is perfectly safe for 
the purpose for which it was intended to be used 
and injury results from a use never intended or ex- 
pected.^5 Where one furnishing bulk products 
does not install, own, or control the receptacle 
therefor or the pipes connecting the receptacle with 
the source of supply, he is not responsible for the 
condition or maintenance of the receptacle or its 
equipment, or for injuries caused by the defective 
condition thereof, in the absence of knowledge of 
the defect^^ 

Shipper. The liability, if any, of a shipper to 
another person not in contractual relation with him 
must ordinarily be based on a breach of duty owing 
by him to the public.47 


38- U.S.—Roettig v. Westing-house 
Electric & Manufacturing Co., D. 
C.Mo., 53 F.Supp. 588. 

Del.—Hartford Accident & Indemni¬ 
ty Co. V. Anchor Hocking Glass 
Corporation, 55 A.2d 148—Gorman 
V. Murphy Diesel Co,, 29 A.2d 145» 
3 Terry 149. 

Ky.—Nehi Bottling Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684~Pay- 
ton's AdmV v. Childers Electric 

. Co., 14 S.W.2d 208, 228 Ky. 44. 

La.—Moore v. Jefferson Distilling & 
Denaturing Co., 123 So. 384, 12 La. 
App. 405, reversed on other 
grounds 126 So. 691, 169 Da. 1156. 

Liability of bailor see Bailments §§ 
25. 40. 

Liability of manufacturers and ven¬ 
dors see infra § 100, 

39. Ky.—^Nehi Bottling Co. v. Thom¬ 
as, 33 S.W.2d 701. 236 Ky. 684— 
Payton’s Adm’r v. Childers Elec¬ 
tric Co., 14 S.W.2d 208, 228 Ky^ 

44. 

40 . Del.—Hartford Accident & In¬ 
demnity Co. V. Anchor Hocking 
Glass Corporation, 55 A.2d 148. 

41. Del.—Hartford Accident & In¬ 
demnity Co. v. Anchor Hocking 
Glass Corporation, supra. 

42. U.S.—O’Neil v. American Radia¬ 
tor Co.. D.C.N.Y., 43 F.Supp. 543. 

^3,.—Corp-as Juris cited in Queen v. 
Patent Scaffolding Co., 167 S.E. 
789, 793, 46 Ga.App. 364. 

m.—Colbert v. Holland Furnace Co., 
164 N.E. 162, 333 Ill. 78, 60 A.L.R. 
353—Dill V. Murphy Door Bed Co. 
of Chicago, 8 N.E.2d 714, 290 Ill. 
App. 328, 

Mass.—Wellingrton v. Downer Kero¬ 
sene Oil Co., 104 Mass. 64. 

Mich.—Grinnell v. Carbide & Carbon 
Chemicals Corporation, 276 N.W. 
636, 282 Mich. 609—McLawson v. I 


Paragon Refining Co., 164 N.W. 668, 
198 Mich. 222. 

Miss.—Levy v. McMullen, 152 So. 
899, 169 Miss. 659—Slaughter v. 
Holsomback, 147 So. 318, 166 Miss. 
643. 

Mo.—McLeod v. Linde Air Products 
Co., 1 S.W.2d 122, 318 Mo. 397. 

N.H.—Lenz v. Standard Oil Co. of 
New York, 186 A. 329. 88 N.H. 212. 
N.J.—Kafton v. Wickberg, 199 A. 
780, 120 N.J.Law 417, affirmed 3 
A.2d 574, 121 N.J.Law 686. 

Pa.—Saganowich v. Hachikian, 35 A. 
2d 343, 348 Pa. 313. 

Tex,—Texas & N. O. R. Co. v. Wood, 
Civ.App., 166 S.W.2d 141. 

45 C. J. p 886 note '61. i 

Similar statements of rule j 

H.S.—Baker v. Sears, Roebuck &. Co., * 
D.C.Cal., 16 F.Supp. 925. 

Ga.—Moody V. Martin Motor Co., 46 
S.E.2d 197, 76 Ga.App. 456. 

,Mo.—Orr v. Shell Oil Co., 177 S.W.2d 
60S, 362 Mo. 288. 

N.H.—Lenz v. Standard Oil Co. of 
New York, 186 A. 329, 88 N.H. 212. 
Wash.—Bock v. Truck & Tractor, 
AVash., 139 P.2d 706, 18 Wash.2d 
458. 

Defective scaffold 

Ga.— Corpus Juris cited in Queen v. 
Patent Scaffolding Co., 167 S.E.' 
789, 793, 46 Ga.App, 364. 

45 C.J. p 886 note 61 Ca] (2). 

Derrick 

N.J.—Kafton v, Wickberg, 199 A. 
780, 120 N.J.Law 417, affirmed 3 
A.2d 574, 121 N.J.Law 586, 

Holst 

Where contract which defendant 
company had with sugar cane sell¬ 
ers contemplated that sellers should 
have use of a hoist to unload their 
cane, no matter where the particular 
hoist was situated, when, with ap¬ 
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parent consent of owner of property 
on which it was situated, defendant 
company undertook to maintain it 
and keep it in a proper condition, 
defendant company assumed a re¬ 
sponsibility toward sellers and be¬ 
came liable to anyone who might be 
injured because of any defective con¬ 
dition in the hoist.—Bonvillain v. 
Realty Operators. La.App., 26 So.2d 
26. 

43. Ala.—Sterchi Bros. Stores v. 
Castleberry, 182 So. 474, 236 Ala. 
349. 

Ill.—Colbert v. Holland Furnace Co.. 
164 N.E. 162, 333 III. 78, '60 A.L.R. 
353—Lill v. Murphy Door Bed Co. 
of Chicago, 8 N.E.2d 714, 290 Ill. 
App. 328. 

Wis.—Bright v. Barnett, etc., Co., 60 
N.W. 418, 88 Wis. 299, 26 L.R.A. 
524. 

Duty of care toward invitees gener¬ 
ally see supra § 45. 

Privity of contract held unnecessary 
Ill.—Colbert v. Holland Furnace Co., 
164 N.E. 162, 333 Ill. 78, 60 A.L.R. 
353. 

4)4. Gal.—^Eason v. Kelly Pipe Co., 60 
P.2d 488, 16 Cal.App.2d 88. 

45. Mo.—Lawson v. Benjamin An¬ 
's chi Co., App., 180 S.W.2d 751. 

46. Ill.—Allegretti v. Murphy-Miles 
Oil Co., 1 N.E.2d 389, 363 Ill. 137. 

47. U.S.—Goodlander Mill Co. v. 
Standard Oil Co., Ill., 63 F. 400, 11 
C.C.A. 253, 27 L.R.A. 583. 

Care and duty generally see supra § 
66 . 

Shipper of explosives: 

Duty to carrier see Carriers §§ 78, 
528. 

Liability:, 

Generally see Explosives S 9. 

To carrier see Carriers § 528., 
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§ 99. - Furnisher of Appliance 

A person who undertakes to furnish or provide an 
appliance for use by another person thereby assumes the 
duty of furnishing a proper and reasonably safe ap¬ 
pliance, and he is liable for his negligent performance of 
that duty resulting in an injury to a person lawfully 
using the appliance. 

A person who undertakes to furnish or provide 
an appliance for use by another person thereby as¬ 
sumes the duty of furnishing a proper and reason¬ 
ably safe appliance, and he is liable for his negli- 
.gent performance of that duty resulting in an injury 
to a person lawfully using the appliance,and, 
while privity of contract between the supplier and 
the injured user may be generally necessary,the 
person furnishing the appliance may be liable even 
where the person using the appliance, or his em¬ 
ployer, does not receive the appliance directly from 
him.s^ The liability in such cases rests not on a 
contractual relation between the person injured and 
the person whose negligence caused the injury, but 
on the failure to perform a duty assumed by one, 
which results in injury to another.^i 

The person to whom an appliance is furnished is 
not responsible for its condition, and, in the absence 
of knowledge of any defect therein, may not be 
held liable for damages resulting from its defective 
condition.^2 person is not liable for injuries to 
a third person which result from the unauthorized 
use of a machine or appliance which was not fur¬ 
nished to the third person by the one sought to be 
held liable.^^ A company erecting and renting to 
another a temporary structure not imminently dan¬ 
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gerous cannot be held liable for an injury to a 
third person resulting from the collapse of the 
structure where the actual cause of the collapse is 
not shown.®4 

The owner of a simple appliance used as a der¬ 
rick is not liable to a licensee using it for injuries 
resulting from an easily noticeable condition of the 
appliance.®® 

Invited use on owners premises. An owner’s 
act of negligence which causes injury to one who 
is invited by him to use his defective appliance on 
the owner’s premises may form the basis of an ac¬ 
tion against the owner.®® 

§ 100. - Manufacturers and Vendors 

a. In general 

b. Articles dangerous in kind 

c. Articles dangerous because of de¬ 

fects 

d. Articles dangerous because of pack¬ 

ing 

e. Articles dangerous because of instal¬ 

lation 

a. In General 

Subject to wen-recognized exceptions, the general 
rule is that a manufacturer or seller of an article is not 
liable to a third person, who has no contractual relation 
with him, for negligence In the manufacture or sale of the 
article. 

Where there is no privity of contract between 
the manufacturer of an article and the purchaser 


48. Neb.—^Wiseblood v. Omaha Mer¬ 
chants' Express, etc., Co., 154 N. 
W. 539, 98 Neb. 757. 

45 C.J. p 849 note 96. 

Care required see supra § 70. 
Liability of: 

Contractee for injury from unsafe 
appliances furnished independ¬ 
ent contractor see Master and 
Servant § 604. 

Master for injury to servant from 
unsafe appliances see Master and 
Servant §§ 201-259. 

Supplier urlio retains control of 
the appliance for the purpose of re¬ 
pair owes a duty of care with re¬ 
spect to matters over which he re¬ 
tains control.—Hudson v. Moonier, 
C.C.A.MO., 102 F.2d 96, certiorari de¬ 
nied Hudson V. Moonier, 59 S.Ct. 
1037, 307 U.S. 639, 83 L.Ed. 1520, and 
Fitch V. Moonier, 59 S.Ct. 1037, 307 
U.S. i639, 83 L.Ed. 1520. 

49« N.T.—Galvin v. Lynch, 241 N.Y. 
S. 479, 137 Misc. 126. 

. 60 . N.T.—Priolo v. C. H. Southard 
Wrecking, etc., Co., 91 N.E. 276, 198 

K.r. 628 . 


Washing* machine in apartment 
house 

Company furnishing washing: ma¬ 
chine to apartment house for use of 
tenants under arrangement where¬ 
by it obtained all profits from its use 
and assumed obligation of keeping 
machine in repair was liable for in-* 
juries sustained by tenant through 
a defect in machine of which the 
company had notice, and which in¬ 
jury they should have foreseen might 
result from such use.—Gokey v. 
Electric Household Utilities Corpora¬ 
tion, 6 N.W.2d 189, 241 Wis. 385. 

51. Ga.—Queen v. Patent Scaffold¬ 
ing Co., 167 S.E. 789, 46 Ga.App. 
364. 

45 C-J. p 849 note 92. 

Duty of care not dependent on con¬ 
tractual relation see supra § 2. 

52. U.S.—^Worcester v. Pure Torpe- , 
do Co., C.C.A.I11., 140 P.2d 358. 

53- N.T.—^Duschnik v. Deco Restau¬ 
rants, 12 N.E.2d 536, 276 N.Y. 439. 

46 C.X p 887 note 65. 

Steel plate 

Where independent contractor con¬ 
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tracted with company to deliver 
pump to loading* platform of compa¬ 
ny, and employee engaged by con¬ 
tractor to make delivery entered 
building and procured steel plate, the 
defects of which he knew, for use as 
a runway to ease pump from truck to 
loading platform and employee, with¬ 
out supervision, assistance, or 
knowledge of company, put on plate 
a heavier strain than it could carry, 
employee could not recover damages 
from company for injuries sustained 
when steel plate buckled.—Gaglione 
V. J. S. Coffin, Jr., Co., 59 A.2d 806, 
137 N-J.Law 303. 

54. Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 178 N.W. 373, 189 
Iowa 319. 

45 C.J. p 850 note 1, 

55. Mass.—Mahoney v. W. A. Murt- 
feldt Co., 84 N.E. 798, 198 Mass. 
471. 

56. U.S.—Roettig v. Westinghouse 
Electric & Manufacturing Co., D.C. 
Mo., 53 F.Supp. 588. 

Ala.—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 474, 236 Ala. 349. 

45 C.J. p 887 note 66. 
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thereof from a dealer, the raanufacturer’s liability 
to such purchaser for injuries sustained by reason 
of defective manufacture of the article must rest in 
tort,^^ and ordinarily the liability, if any, of a man¬ 
ufacturer or seller for negligence to a third person 
who is a stranger to the contract with him must be 
predicated on a breach of some duty owing by him 
to the public.5^ However, where a seller has vol¬ 
untarily assumed a duty to a particular third per¬ 


son, he is liable for a breach of that duty,®^ 

It is a general rule that a manufacturer or seller 
of an article is not liable to a third person, who has 
no contractual relation with him, for negligence in 
the manufacture or sale of the article. This rule 
has been said to be the early general rule in this 
country,and has been said to have been abolished 
or abandoned in some jurisdictions.^^ There are 
also well-recognized exceptions to the rule,63 as 


57. Ga.—Simmons Co. v. Hardin, 43 
S.E.2d 553, 75 Ga.App. 420. 

58. Idaho.—Abercrombie v. Union 
Portland Cement Co., 205 P, 1118, 
35 Idaho 231. 

45 C.J. p 887 note 73. 

Liability of: 

Manufacturer of: 

Motor vehicles see Motor Vehi¬ 
cles §§ 165-167. 

Steam boiler see the C.J.S. title 
Steam § 16, also 60 C.J. p 11 
notes'25-27. 

Persons manufacturing, selling, 
serving, or furnishing food or 
beverage see Pood §§ 67—64. 
Vendor of real property see supra 
§ 93. 

Secondhand machinery dealer sell¬ 
ing compressed air tank was held not 
under such duty to public as would 
render dealer liable to buyer’s en¬ 
gineer, as member of public, for in¬ 
juries sustained when tank burst 
when put in service with additional 
apparatus attached one or two 
months after sale.—Fedor v. Albert, 
166 A, 191, 110 N.J.Law 493. 

S^. Wis.—^Karsteadt v. Phillip Gross 
Hardware, etc., Co., 190 N.W. 844, 
179 Wis. 110. 

45 C.J. p 887 note 74. 

Special duty not assumed 
Pact that secondhand machinery 
dealer’s son, after sale and delivery 
of compressed air tank, casually and 
voluntarily stated to buyer’s engi¬ 
neer that son had tested tank in re¬ 
liance on which engineer made no 
test was held not to render dealer 
liable for injtiries sustained by en¬ 
gineer when tank burst on theory of 
the assumption of a special duty, in 
absence of proof of agency.—Fedor 
V. Albert, 166 A. 191, 110 N.J.Law 
493. 

60. U.S.—Schindley v. Allen-Sher- 
man-Hofe Co., C.C.A.Ohio, 157 P.2d 
102—Spencer v. Madsen, C.C.A. 
Kan., 142 F-2d 820—Borg-Warner 
Corporation (Norge Division) v. 
Heine, C.C.A,Mich., 128 P.2d 657— 
Liggett «& Myers Tobacco Co. v. De 
Lape, C.C.A.Cal., 109 F.2d 698— 
Corpus Juris cited In Amason v. 
Ford Motor Co., C.C.A.Ga., 80 F.2d 
265, 266—^Lynch v. International 
Harvester Co. of America, C.C.A. 
Okl., 60 F.‘2d 223—The Samovar, D. 
CCal., 72 F.Supp. 574—Roettig v. 


Westinghouse Electric & Manufac¬ 
turing Co., D.C.Mo., 63 F.Supp. 588 
—McWilliams v. Dawson, D.C.Tex., 
48 F.Supp. 538—^Karger v. Armour 
<& Co., D.C.Mass., 17 F.Supp. 484. 
Ala.—Jefferson Standard Life Ins. 
Co. V. Watson. 5 So.2d 639, 242 Ala. 
181—Miles V. Chrysler Corpora¬ 
tion, 191 So. 245, 238 Ala. 359— 
Altorfer Bros. Co. v. Green, 183 
So. 415, 236 Ala. 427—Sterchi Bros. 
Stores V. Castleberry, 182 So. 474, 
236 Ala. 349—Collins Balcing Co. v. 
Savage, 150 So. 336, 227 Ala. 408. 
Cal.—^Kalash v. Los Angeles Ladder 
Co., 34 P.2d 481, 1 Cal.2d 229— 
Dahms v. General Elevator Co., 7 
P.2d 1013, 214 Cal. 733. 

Del.—^Hartford Accident & Indemni¬ 
ty Co. V. Anchor Hocking Glass 
Corporation, 55 A.2d 148—Gorman 
v.» Murphy Diesel Co., 29 A.2d 145, 
3 Terry 149. 

Ga.—Simmons Co. v. Hardin, 43 S.E. 

2d 553, 75 Ga.App. 420. 

Idaho.—^Abercrombie v. Union Port¬ 
land Cement Co., 205 P. 1118, 35 
Idaho 231. 

Ill.—Rotche V. Buick Motor Co., 193 
N.E. 529, 358 Ill. 507—Alschuler v. 
Rockford Bolt & Steel Co., 48 N.E. 
2d 435, 318 Ill.App. 564—Lill ’ v. 
Murphy Door Bed Co. of Chicago, 
8 N.E.2d 714, 290 Ill.App. 328. 

Ky.—^Davis v. Glass Coffee Brewer 
Corporation, 178 S.W.2d 407, 296 
Ky. 706—^Nehi Bottling Co. v. 
Thomas, 33 S.W.2d 701, 236 Ky. 
684—Payton’s Adm’r v. Childers 
Electric Co., 14 S.W.2d 208, 228 
Ky. 44. 

La.—Moore v. Jefferson Distilling & 
Denaturing Co., 123 So. 384, 12 La. 
App. 405, reversed on other 
grounds 126 So. 691, 169 La. 1156. 
Mass.—Christensen v. Bremer, 160 
N.E. 410, 2'63 Mass. 129. 

Miss.—^Kilcrease v. Galtney Motor 
Co., 115 So. 193, 149 Miss. 703. 
N.H.—^Lenz v. Standard Oil Co. of 
New York, 186 A. 329, 88 N.H. 212. 
N.Y.—Poplar v. Bourjois, Inc,, 80 N. 
E.2d 334, 298 N.Y. 62—Jaroniec v. 
C. O. Hasselbarth, Inc., 228 N.Y.S. 
302, 223 App.Div. 182. 

Ohio.—^Gilbride v. James Leffel & 
Co., App., 47 N.E.2d 1015—McDonal 
V. Haughton Elevator Co., 20 N.E. 
2d 253, 60 Ohio App. 185—White 
Sewing Mach. Co. v. Feisel, 162 
■N.E. 633, 28 Ohio App. 152. 
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Wis.—Yaun v. Allis-Chalmers Mfg-. 
Co., 34 N.W.2d S53, 253 Wis. 558— 
Beznor v. Howell, 233 N.W. 758, 
203 Wis. 1—Edler v. Algoma Foun¬ 
dry & Machine Co., 227 N.W. 944, 
200 Wis. 471, reheard 229 N.W. 64, 
200 Wis. 471. 

45 C.J. p 887 note 75. 

Privity as essential element of lia¬ 
bility for negligence generally see 
supra § 4. 

Basis or reason for rule 

(1) The rule springs from the 
principle that one owes no duty to 
persons with whom he has no privity 
of contract, and, in absence of . a 
breach of duty, there can be no ac¬ 
tionable negligence. 

U.S.—Spencer v. Madsen, C.C.A.Kan.. 
142 P.2d 820—Huset v. J. I. Case 
Threshing Mach. Co., Minn., 120 F. 
865, 57 C.C.A. 237, 61 L.R.A. 303. 
Ala.—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 474, 236 Ala. 349. 

(2) Seller assumes no duty or ob¬ 
ligation other than that resulting 
from contract.—Giberti v. James 

I Barrett Mfg. Co., 16-5 N.E. 19, 266 
Mass. 70. 

(3) Such injuries cannot ordinar¬ 
ily be foreseen or reasonably antici¬ 
pated. — Rotche V. Buick Motor Co., 
193 N.E. 529, 358 Ill. 507. 

(4) Other reasons see 45 C.J. P 
887 note 75 fa]. 

lu absence of implied warraaity', 

there is no basis for any tort action 
against seller, since there is no duty 
which is violated.—^Wilkinson v. 
Rich’s Inc., 48 S.B.2d 552, 77 Ga.App. 
239. 

61. U.S.—The Samovar, D.C.Cal., 72 
F.Supp. 574. 

Former rule 

U.S.—Todd Shipyards Corp. v. U. S„ 
D.C.Me., 69 F.Supp. 609. 

62. Mass.—Carter v. Yardley & Co., 
64 N.E.2d 693, 319 Mass. 92. 

“The rule . . . though for¬ 

merly widely followed, has shriv¬ 
elled up and died in the light of mod¬ 
em reason and authority.”—Todd 
Shipyards Corp. v. U. S., D.C.Me., 69 
F.Supp. 609, 610. 

63. Ala.—Miles v. Chrysler Corpo¬ 
ration, 191 So, 245, 238 Ala. 359— 
Altorfer Bros. v. Green, 183 So. 
415, 236. Ala, 427—Sterchi Bros, 
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where the article causing* the injury is inherently 
or imminently dangerous in kind, as discussed infra 
subdivision b of this section, or where the thing 
causing the injury is not imminently dangerous in 
kind, but is rendered dangerous by reason of some 
defect, infra subdivision c of this section, and it 
has been said that there has been a general tendency 
on the part of the courts to broaden the excep¬ 
tions.^^ 

In accordance with the general rule and the ex¬ 
ceptions thereto, it has been held that a manufac¬ 
turer, packer, or seller of an article is not liable for 
injury caused thereby to another person not in 
contractual relation with him unless the article is 
inherently or imminently dangerous,®^ or is intend¬ 
ed to preserve, destroy, or affect human Hfe,^^ and 
that delivery to, and acceptance by, the person with 
whom he contracts relieves the manufacturer or 
vendor from liability to others for negligence with 
respect to the thing accepted,unless the accept¬ 


ance is induced by false and fraudulent representa¬ 
tions.^^ However, even after acceptance by the 
purchaser,a manufacturer is liable for an injury 
to a third person from the defective condition of 
the property sold while it is in the possession and 
control of the manufacturer,as for test or re- 
pair.'^i 

Statutory liability. Under a statute requiring a 
manufacturer selling lightning rod equipment to 
sign an agreement that in the event of damage by 
lightning to property rodded by the manufacturer 
or his agent the money paid shall be refunded or 
the damage to the property repaired, the owner 
may sue for negligence.'^^ Such an action may be 
brought under this statute by persons whose prop¬ 
erty has been damaged by lightning in a building 
protected by such rods, although they are not par¬ 
ties to the agreement under which such rods were 
sold.73 

Misfit shoes. A dealer has been held not liable 


Stores V. Castleberry, 182 So. 474, 
236 Ala, 349, 

Ga.—Simmons Co. v. Hardin, 43 S. 

E.2d 553, 75 Ga.App. 420. 

Ky.—Nehi Bottling- Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684-—Pay¬ 
ton's Adm’r V. Childers Electric 
Co., 14 S.W.2d 208, 228 Ky. 44, 
Ohio.—Gilbride v. James Leffel & 
Co., App., 47 N-.E.2d 1015—White 
Sewing Mach. Co. v. Peisel, 162 N. 

E. 633, 28 Ohio App. 152. 

Tex.—Lig-gett & Myers Tobacco Co, 
V. Wallace, Civ.App., 69 S.W.2d 857, 
error dismissed. 

Wash.—Dobbin v. Pacific Coast Coal 
Co., 170 F.2d 642, 25 Wash.2d 190 
—Mazetti v. Armour & Co., 135 P. 
633, 75 Wash. 622, 48 L.R.A.,N.S., 
213. 

Wis.—Beznor v. Howell, 233 N.W. 
758, 203 Wis. 1. 

©4. U.S.—Roettig- v. Westinghouse 
Electric & Manufacturing Co., D. 

C.Mo., 53 P.Supp. 588. 

85- U.S.—^Liggett & Myers Tobacco 
Co. V- De Lape, C.C.A.Cal., 109 F. 
2d 598—^Amason v. Ford Motor Co., 

C. C.A.Ga., 80 F.2d 2-66—The Samo¬ 
var, D.C.Cal., 72 F.Supp. 574—^Mc¬ 
Williams V. Dawson, D.C.Tex., 48 

F. Supp. 538—^Lee v. Walworth Co., 

D. C.N.Y., 1 F.R.D. 569. 

Ala—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 471, 28 Ala.App. 281, 
reversed on other grounds 182 So. 
474, 236 Ala. 349. 

, Del.—Hartford Accident & Indemnity 
Co. V. Anchor Hocking- Glass Corp., 
55 A.2d 148. 

Ga.—Moody v. Martin Motor Co., 46 
S.E.2d 197, 76 Ga.App. 456—:Sim- 
mons Co. v. Hardin, 43 S.E.2d 553, 
75 Ga.App. 420. 

Ill. —Alschuler v. Rockford Bolt & 


Steel Co., 48 N.E.2d 435, 318 Ill. 
App. 564. 

Kan.—Stevens v. Allis-Chalmers 

Mfg. Co., 100 P.2d 723, 151 Kan. 
638. 

Ky.—Davis v. Glass Coffee Brewer 
Corporation, 178 S.W.2d 407, , 296 
Ky. 706. 

Mo.—Isbell V. Biederman Furniture 
Co., App., 116 S.W.2d 46. 

H.H.—Lenz v. Standard Oil Co. of 
New York, 186 A. 329, 88 N.H. 212. 
N.Y,—Poplar v. Bourjois, Inc., 80 N. 

E.2d 334, 298 N.Y. 62, Maryland 
law—^Heggblom v. John Wana- 
maker New York, 36 N.Y.S.2d 777, 
178 Misc. 792. 

Tex.—Liggett & Myers Tobacco Co. 
V, Wallace, Civ.App,, 69 S.W.2d 857, 
error dismissed. 

45 C.J. p 887 note 76. 

Liability of manufacturer and ven¬ 
dor of explosives see Explosives §§ 
5, 6. 

Intervening- force 

The liability of a manufacturer or 
vendor to a third person for such 
negligence in the construction of an 
article as renders it inherently dan¬ 
gerous for its intended use does not 
arise where an article is not inher- 
i ently dangerous for its intended use 
and where it becomes dangerous only 
when something else intervenes.— 
Poore V. Edgar Bros. Co., 90 P.2d 
808, 33 Cal.App.2d 6. 

Only when ar-fcicle Is inherently 
dangerous is its vendor liable to 
strangers to contract for his negli¬ 
gence.—^Moore v. Jeiferson Distilling 
& Denaturing Co., 126 So. 691, 169 
La. 1156. 

Wife of buyer of article which 
was not imminently and inherently 
dangerous could not maintain action 
,for injuries sustained as the result 
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of an alleged defect which dealer in 
exercise of ordinary care could have 
known, where wife was not a party 
to the contract of purchase.—Isbell 
V. Biederman Furniture Co., Mo.App., 
115 S.W.2d 46. 

66. U.S.—The Samovar, D.C.Cal., 72 
F.Supp. 674. 

67. Ala.—Sterchi Bros. Stores v, 
Castleberry, 182 So. 471, 28 Ala. 
App. 281, reversed on other 
grounds 182 So. 474, 236 Ala. 349. 

Pa.—Silver v. Kaiserman, 19 Pa.Dist. 
&Co. 552. 

45 C.J. p 888 note 77. 

Acceptance of work as relieving con¬ 
tractor from liability to third per¬ 
sons see supra § 25. 

Stacking of bilck 

Where seller delivered bricks and 
stacked them without structural de¬ 
fect on sidewalk on college campus 
as directed by superintendent of col¬ 
lege grounds, seller was held not lia¬ 
ble for injuries sustained by pedes¬ 
trian who stumbled over bricks at 
night.—^Herring' v. Planters' Lumber 
Co., 153 So. 164, 169 Miss. 327. 

68. U.'S.—Bragdon v. Perkins-Camp- 
belZ Co., Pa., 87 F. 109, 30 C.C.A. 
567, 66 L.R.A. 924. 

Liability in fraud for misrepresenta¬ 
tions as to qualify of articles, man¬ 
ufactured and sold see Fraud § 63. 

69. Ill.—Empire Laundry Mach. Co. 

V. Brady, 45 N.E. 486, 164 Ill. 58. 

70. CaL—Dahms v. General Eleva¬ 
tor Co., 7 P.2d 1013, 214 Cal. 733. 

71. Mich.—^Necker v. Harvey, 14 N. 

W. 503, 49 Mich. 617. 

72. N.H.—White v. Schnoebelen, 18 
A.2d 185, 91 N.H. 273. 

73. N.H.—Holmes v. Schnoebelen, 
178 A. 258, 87 N.H. 27l 
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on the ground of negligence to a buyer of shoes in 
the ordinary course of trade for injuries resulting 
from shoes which did not fit,'^^ in reliance on rep¬ 
resentations of the dealer that they would fit,75 

b. Articles Dangerous in Kind 

(1) In general 

(2) Deleterious or poisonous substances, 

drugs, and chemicals 

(3) Bottled beverages 


74 . Ohio.—Dubbs v. Zak Bros. Co„ 
175 N.E. 626, 38 Ohio App. 299. 
Dealer may assume that customer 

purchasing shoes will exercise ordi¬ 
nary judgment in determining 
whether shoes cause him discomfort. 
—O’Neill V. Dan Cohen Co., 198 N. 
E. 883, 60 Ohio App. 530—Dubbs v. 
Zak Bros. Co., 175 N.E. 626, 38 Ohio 
App. 299. 

75. Ohio.—O’Neill v. Dan Cohen Co., 
198 N.E. 883, 50 Ohio App. 630. 

76. U.S.—Standard Oil Co. v. Lyons, 

C. C.A.Iowa, 130 F.2d 965—Lynch 
V. International Harvester Co, of 
America, C.C.A.OkL, 60 P.2d 223— 
Charles Lachman Co. v. Hercules 
Powder Co., D.C.Pa,, 79 P.Supp. 206 
—The Samovar, D.C.Cal., 72 P. 
Supp. 574—King v. Macwhyte Co., 

D. C.Pa., 60 P.Supp. 75—McWil¬ 
liams V. Dawson, D.C.Tex., 48 F. 
Supp. 538. 

Ala.—Jefferson Standard Life Ins. 
Co. V. Watson, 5 So.2d 639, 242 Ala. 
181—Miles V. Chrysler Corpora¬ 
tion, 191 So. 245, 238 Ala. 359— 
Corpus Juris cited in Altorfer 
Bros. Co. V. Green, 183 So. 415, 
417, 236 ‘ Ala. 427—Sterchi Bros. 
Stores V. Castleberry, 182 So. 474, 
236 Ala. 349— Corpus Jtiris cited in 
Crane Co. v. Davies, 8 So.id iS9, 
195, 30 Ala.App. 471, reversed on 
other grounds 8 So.2d 196, 242 Ala. 
570. 

Cal.—Sherwin-Williams Co., 269 P. 

975, 93 Cal.App. 609. 

Del.—^Hartford Accident & Indemni¬ 
ty Co. V. Anchor Hocking Glass 
Corporation, 55 A.2d 148. 

Ga.—Simmons Co. v. Hardin, 43 S. 

E. 2d 553, 75 Ga.App. 420. 

Ill.—Rotche V. Buick Motor Co., 193 
N.E. 529, 358 Ill. 607—Lindroth v. 
Walgreen Co., 67 N.E.2d 595, 329 
III-App. 105. 

Ind.—^HolIand Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, 105 Ind.App. 
574—Ft. Wayne Drug Co. v. Plemi- 
on, 175 N.E, 670, 93 Ind.App. 40. 

Tayer v. York Ice Machinery 
Corporation, 119 S.W.2d 240, 342 
Mo. 912, 117 A.L.R. 1414. 

N.H.—Lenz v. Standard Oil Co. of 
New York, 186 A. 329, 88 N.H. 212, 
Cleary v. John M. Maris Co., 

19 N.Y.S.2d 38, 173 Mis'c. 954. 

Tex. —^Liggett & Myers Tobacco Co. 


I V. Wallace, Civ. App., 69 
I 857, error dismissed. 

Wash.—Bock v. Timck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 

Wis.—Flies v. Fox Bros. Buick Co., 
218 N.W. 855, 196 Wis. 19-6, 60 A. 
L.R. 357. 

45 C.J. p 888 note 81. 

Abnormally dangerous or noxious 
articles 

Cal.—^Dahms v. General Elevator Co., 

■ 7 P.2d 1013, 214 Cal. 733. 

Articles normally destructive in na¬ 
ture 

Ill.—Rot Che V. Buick Motor Co., 193 
N.E. 529, 358 Ill. 507. 

Articles of dangerous or obnoxious 
character 

Ala.—Collins Baking Co. v. Savage, 
150 So. 336, 227 Ala. 408. 

Cal.—Dahms v. General Elevator Co., 
7 P.2d 1013, 214 Cal. 733. 

Inherent danger 

(1) “Inherently dangerous things” 
are things which in their normal op¬ 
eration are Implements of destruc¬ 
tion.—Cleary v. John M. Marfs Co., 
19 N.Y.S.2d 38, 173 Misc. 954. 

(2) Whether particular article is 
inherently dangerous is determined 
as each case is presented, without 
exact yard stick or precise definition. 
—Poplar V, Bourjois, Inc., 80 N.E.2d 
334, 298 N.Y. 62, applying Maryland 
law. 

(3) Danger is inherent when due 
to nature of article, not to defect in 
article naturally harmless; but the 
danger is none the less inherent be¬ 
cause it is brought into play by 
some external force. 

Mass.—Farley v. Edward E. Tower 
& Co., 171 N.E. 639, 271 Mass. 230, 
86 AL.R. 941. 

Mo.—Dempsey v. Virginia Dare 
Stores, 186 S.W.2d 217, 239 Mo.App. 
355 . 

(4) However, fact that an innocent 
article might under some extraordi¬ 
nary circumstances injure a person 
does not render article itself inher¬ 
ently and imminently dangerous so 
as to make seller liable.—Crandall v. 
Stop & Shop, 6 N.E.2d 685, 288 Ill. 
App. 543—Miller v. Sears-Roebuck 
&Co., 250 Ill.App. 340. 

Knowledge of danger 
When an instrument oy agency, or 
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defective part thereof, is used and 
operated with due care, for purpose 
for which intended, without knowl¬ 
edge of danger on part of user or 
purchaser, it is imminently danger¬ 
ous to life and limb when so operat¬ 
ed without knowledge.—^Miles v. 
Chrysler Corporation, 191 So. 245, 
238 Ala. 359. 

Lapse of time between sale and in- 
Jury 

(1) Lapse of time between sale 
and delivery of imminently danger¬ 
ous article and the injury allegedly 
resulting from negligent construc¬ 
tion thereof is of importance on the 
question of its known imminently 
dangerous quality when sold and de¬ 
livered.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry, Del., 149. 

(2) Manufacturer of machine was 
held not liable for injuries sustained 
by owner, five years after original 
sale and after machine had been 
owned and operated by others.— 
Lynch v. International Harvester Co. 
of America, C.C.A.Okl., 60 F.2d 223. 
Superfluous hair remover 

Manufacturers of machine for re¬ 
moval of superfluous hair would be 
liable if machine to their knowledge 
was dangerous, although constructed 
without negligence.—Pariser v. Wap- 
pler Electric Co., 260 N.Y.S. 35, 145 
Misc. 315. 

TV. U.S.—McWilliams v. Dawson, D. 

C.Tex., 48 F.Supp. 538. 

Ala.—Jefferson Standard Life Ins. 
Co. V. Watson, 5 So.2d 639, 242 Ala. 
181. 

Ind,—Ft. Wayne Drug Co. v. Flemi- 
on, 175 N.E. 670, 93 Ind.App. 40. 

45 C.J. P 888 note 82. 

Stated otherwise 

An act of negligence of a manu¬ 
facturer or vendor, which is immi¬ 
nently dangerous to the life or 
health of mankind and which is com¬ 
mitted in the preparation or sale of 
an article intended to preserve, de¬ 
stroy, or affect human life, is action¬ 
able by third persons who suffer 
from the negligence. 

U.S.—Schindley v. Allen-Sherman- 
Hof£ Co., C.C.A.Ohio, 157 F.2d 102 
—Borg - Warner Corporation 
(Norge Division) v. Heine, C.C.A. 
Mich., 128 F.2d 657—Lynch v. In¬ 
ternational Harvester Co. of Amer- 


(1) In General 

A manufacturer or seller of an article which Is In¬ 
herently and imminently dangerous to human life or 
health, or which, although not dangerous in itself, be-, 
comes so when applied to its intended use In the usual 
and customary manner, is liable to any person, who, with¬ 
out fault on his part, sustains an injury which is the 
natural and proximate result of negligence In the manu¬ 
facture or sale of the article. 

It is universally recognized that a manufacturer 
or seller of an article which is inherently and im¬ 
minently dangerous^s to human life or health,'?'? or 

S.W.2d 
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which, although not dangerous in itself, becomes so 
when applied to its intended use in the usual and 
customary manner,is liable to any person, wheth¬ 
er the purchaser or a third person, who, without 
fault on his part, sustains an injury which is the 
natural and proximate result of negligence in the 
manufacture or sale of the article, if the injury 
might have been reasonably anticipatedLiabil¬ 


ity does not rest on the ground of warranty;80 nor 
does liability depend on privity of contracts,8i but 
rather on a breach of a public duty owing to all 
persons into whose hands the article may lawfully 
come, and by whom it may be used, and whose lives 
may be endangered thereby, to exercise care and 
caution commensurate with the peril82 and not to 


lea, C.C.A.Okl., 60 P.2d 223—Roet- 
tig- V. Westing-house Electric & 
Manufacturing- Co., D.C.Mo., 53 P. 
Supp. 588. 

Ala.—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 474, 236 Ala. 349. 
Pa.—^Henderson v. National Drug 
Co., 23 A.2d 743, 343 Pa. 601. 
Wis.—Beznor v. Howell, 233 N.W. 

758, 203 Wis. 1. 

45 C.J. p 888 note 82 [a]. 

78. U.S.—Lynch v. International 
Harvester Co. of America, C.C.A. 
Okl., 60 P.2d 223. 

Ala.—Miles v. Chrysler Corporation, 
191 So. 245, 238 Ala. 359— Corp-os 
J-oris cite<a. in Altorfer Bros. Co. v. 
Green, 183 So. 415, 417, 236 Ala, 
427—Sterchi Bros. Stores v, Cas¬ 
tleberry, 182 So. 474, 236 Ala. 349 
—Corpus Juris cited in Crane Co. 
V. Davies, 8 So.2d 189, 195, 30 Ala. 
App. 471, reversed on other 
grounds 8 So.2d 196, 242 Ala. 570. 
Mo.—Tayer v. York lee Machinery 
Corporation, 119 S.W.2d 240, 342 
Mo. 912, 117 A.L.R. 1414. 

Tex.—Liggett & Myers Tobacco Co. 
V. Wallace, Civ.App., 69 S.W.2d 857. 
error dismissed. 

Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 

45 C.X p 888 note S3. 

Extended exception 

The exception to the early rule ab¬ 
solving- a manufacturer of liability 
for negligence to one not in privity 
of contract in case of articles inher¬ 
ently dangerous has been extended 
to include things which when ap¬ 
plied to their intended use become 
dangerous, although not inherently 
so. 

U.S.—^Laclede Steel Co. v. Silas Ma¬ 
son Co., D.C.La., 67 P.Supp. 751, 
applying Missouri law—Roettig v. 
Westinghouse Electric & Manu¬ 
facturing Co., D.C.Mo., 53 P.Supp. 
588. 

Mo.—McLeod v. Linde Air Products 
Co., 1 S.W.2d 122, 318 Mo. 397. 
Duty of seller 

A seller of goods has duty of pro¬ 
viding goods which will be fit for 
particular purpose intended, and of 
refraining from including therein 
any hidden danger unknown to buyer. 
—Sicard v. Kremer, 13 N.E.2d 250, 
133 Ohio St. 291. 

Internal comhustlon engine 
Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 


Oxygen tank 

One selling oxygen to welder owed 
duty to public to have valve of tank 
in working condition.—McLeod v. 
Linde Air Products Co., 1 S.W.2d 
122, 318 Mo. 397. 

Unfitness for intended purpose 
A buyer injured because of unfit¬ 
ness of goods for intended purpose 
may sue in trespass for negligence. 
—Loch V. Confair, 63 A.2d 24, 361 
Pa. 158. 

79 . Ala.—Jefferson Standard Life 
Ins. Co. V. Watson, 5 So.2d 639, 242 
Ala. 181—^Altorfer Bros. Co. v. 
Green, 183 So. 415, 236 Ala. 427— 
Sterchi Bros. Stores v. Castleber¬ 
ry, 182 So. 474, 236 Ala. 349. 

Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

Basis of anticipation 

As respects whether danger is rea¬ 
sonably to be anticipated from use 
of manufactured appliance, "antici¬ 
pation” results from knowledge pos¬ 
sessed, or knowledge which a reason¬ 
ably prudent manufacturer would 
possess.—Cleary v. John M. Maris 
Co„ 19 N.Y.S.2d 38, 173 Misc. 954. 

Poundation for liability under 
“manufacturers liability doctrine” is 
knowledge of the danger attending 
use of manufactured or assembled 
product and negligence in failing to 
give appropriate warning, or negli¬ 
gence in failing to discover and ap¬ 
preciate the danger, and the prob¬ 
able consequences that injury will 
proximately result from the use of 
such product for the purposes for 
which it was intended.—Crane Co. v. 
Davies, 8 So.2d 196, 242 Aa. 570. 

Where xnanufacturer knew that 
article was imminently dangerous 
when used in customary manner, it 
was chargeable with anticipating in¬ 
jury from its use without the exer¬ 
cise of reasonable diligence to make 
such danger known to the public 
likely to use it.—^Altorfer Bros. Co. 
V. Green, 183 So. 415, 236 Ala. 427. 
TTnusual result 

A manufacturer of appliance must 
guard against injury which is rea¬ 
sonably probable, and cannot be 
charged with negligence where some 
unusual result occurs that cannot 
reasonably be foreseen and is not 
within compass of reasonable prob¬ 
ability.—Cleary v. John M. Maris 
Co., 19 N.Y.S.2d 38, 173 Misc. 954. 

80 . N.C.—Caudle v. P, M. Bohannon 
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Tobacco Co., 16 S.E.2d 680, 220 N 

C. 105. 

45 C.J. p 888 note 84. 

81. U.S.—Steber v. Kohn, C.C.A.Ill., 
149 F.2d 4—Lynch v. Internation¬ 
al Harvester Co. of America, CC 
AOkl., 60 F.2d 223—The Samovar! 

D. C.CaL, 72 P.Supp. 574—-King v. 
Maewhyte Co., D.C.Pa., 60 P.Supp.* 
'75—McWilliams v. Dawson, D.C. 
Tex., 48 P.Supp. 538. 

Ala.—Jefferson Standard Life Ins. 
Co. V. Watson, 5 So.2d 639, 242 Ala. 
181—Miles V. Chrysler Corpora¬ 
tion, 191 So. 245, 238 Ala. 359— 
Sterchi Bros. Stores v. Castleber¬ 
ry, 182 So. 474, 236 Ala. 349. 

Ind.—Holland Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, 105 Ind.App. 
574. 

Tex.—Liggett & Myers Tobacco Co. 
V. Wallace, Civ.App., .$9 S.W.2d 857, 
error dismissed. 

45 C.J. p 888 note 86. 

“In the application of the princi¬ 
ple it is immaterial whether or not 
the conduct of a defendant amounted 
to a breach of contract between him 
and the immediate buyer. 

The duty is not created by contract 
but is an instance of the general du¬ 
ty not to injure another through dis¬ 
regard of his safety.”—Carter v. 
Yardley & Co., 64 N.E.2d 693, 696, 
319 Mass. 92, 164 A.L.R. 559. 

82. Cal.—^Sheward v. Virtue, 126 P. 
2d 345, 20 Cal.2d 410. 

Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

Ky.—^Nehi Bottling Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684. 

La.—Moore v, Jefferson Distilling & 
Denaturing Co., 123 So. 384, 12 La. 
App. 405, reversed on other grounds 
126 So. 691, 169 La. 1156. 

Mass.—Carter v, Yardley & Co., 64 
N.E.2d 693, 319 Mass. 9.2, 164 A.L.R. 
559. 

N.Y.—Singer v. Zabelin, 24 N.Y.S.2d 
962. 

45 C.J. p 888 note 8'7. 

Negligence is basis of liability 
N.C.—Caudle v. P. M. Bohannon To¬ 
bacco Co., 16 S..E.2d 680, 220 N.C. 
105. 

Duty of manufacturer 

(1) In the manufacture of an ar¬ 
ticle, manufacturer must use due 
care, commensurate with the inher¬ 
ent or essential danger of the arti¬ 
cle, in order to see that it is reason¬ 
ably safe for the use intended.—Jam- 
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expose human life to danger by carelessness or neg¬ 
ligence.^^ 

There is a duty to give notice or warning of the 
dangerous qualities of the article,especially where 
there is a representation that the product is not 
dangerous,and, where such notice or warning is 
not given, the manufacturer or seller is liable for 
an injury®^ arising from a use which should have 
been contemplated,^^ at least where the manufactur¬ 
er or seller failing to give notice has knowledge of 
the dangerous qualities.^s If the article is danger¬ 
ous to human life if improperly used, the manufac¬ 
turer and distributor must apprise the public by 


labels or otherwise of the manner in which the ar¬ 
ticle may be safely used.®® 

The duty of the manufacturer for breach of 
which liability attaches runs only to those who suf¬ 
fer personal injury or property damage as a re¬ 
sult of using, or being in the vicinity of the use of, 
the dangerous instrumentality.®^ It has been held 
that, where a vendee at the time of delivery of an 
article knows by reason of custom of trade or oth¬ 
erwise of the dangerous nature of the article, the 
manufacturer or vendor is not liable to third per¬ 
sons for failure to give warning.®! The manufac¬ 
turer is absolved from liability under these rules, in 


ison V. Reda Pump Co., 126 P.2d 71, 
190 Okl. 593, 

(2) Reasonable care under the cir¬ 
cumstances is the duty owed by the 
manufacturer.—Cleary v. John M. 
Maris Co., 19 N.T.S.2d 38, 173 Misc. 
954. 

(3) High degree of care for pro¬ 
tection of health of public rests on 
the manufacturer.—Graham v. Cl oar, 
Tenn.App., 205 S.W.2d 764. 

83 . hT.T.—Pavo v. Remington Arms 
Co., 73 N.Y.S. 788, 67 App.Div. 414, 
appeal dismissed 66 N.E. 1107, 173 
N.Y. 600. 

84. U.S.—Standard Oil Co. v. Lyons, 
C.C.A.Iowa, 130 P.2d 965. 

Ala.—^Altorfer Bros. Co. v. Green, 183 
So. 415, 236 Ala. 427. 

Ky.—Rankin v. Harlan Retreading 
Oo., 1S3 S.W.2d 40, 298 Ky. 461. 
Mass.—Parley v. Edward E. Tower & 
Co., 171 N.E. 639, 2'71 Mass. 230, 86 
A.L.R. 941. 

Mo.—Dempsey v. Virginia Dare 

Stores, 186 S.W.2d ;217, 239 Mo.App, 
3’55. 

N.Y.—Cleary v. John M. Maris Co., 
19 N.Y.S.2d 38, 173 Misc. 954. 

Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 4'58. 

45 C.J. p 889 note 89. 

'‘A manufacturer must give an ap¬ 
propriate warning of any known dan¬ 
gers which the user of its products 
would not ordinarily discover."—Tin- 
gey V. E. P. Houghton & Co., 179 P. 
2d 807, 811, 30 Cal.2d 97. 

Concealed dangers 
Where fact is established that 
commodity, apparently harmless, 
contains concealed dangers when 
used for purpose for which it is sold, 
and is certain to injure health of 
some innocent purchaser, seller has 
duty to warn ignorant consumer or 
user of existence of hidden danger. 
Mich,—Gerkin v. Brown & Sehler Co., 
143 N.W. 48, 177 Mich. 45, 48 L.R. 
A.,N.S., 224. 

Mo.—^Arnold v. May Department 
Stores Co., 85 S.W.2d 748, 33'7 Mo. 
727. 

Use in existing state 
Where manufacturer supplies arti¬ 


cle or preparation for immediate use 
in its existing state, which is inher¬ 
ently dangerous, and danger is not 
known to purchaser and is not pa¬ 
tent, and where notice is not given of 
danger, or danger cannot be discov¬ 
ered by reasonable inspection, man¬ 
ufacturer is liable for personal in¬ 
juries received by one who uses ar¬ 
ticle or preparation in ordinary, ex¬ 
pected manner.—Genesee County Pa¬ 
trons Fire Relief Ass'n v. L. Sonne- 
born Sons, 189 N.E. 551, 2'63 N.Y. 
463—^Noone v. Fred Perlberg, Inc., 
49 N.Y.S.2d 460, 268 App.Div. 149, af¬ 
firmed 60 N.E.2d 839, 294 N.Y. 680— 
A. J. P. Contracting Corporation v. 
Brooklyn Builders Supply Co., 11 N. 
Y,S.2d 662, 171 Misc. 157, affirmed 
15 N.Y.S.2d 424, 258 App.Div. 747, 
appeal dismissed 17 N.Y.S.2d 396, 
258 App.Div. 906, affirmed 28 N.E.2d 
412, 283 N.Y. 692. 

85. Cal.—Tingey v. E. P. Houghton 
& Co., 179 P.2d 807, 30 Cal.2d 9'7. 

Reliance on representation 
A manufacturer of an article in 
common use, representing it to be 
harmless when in fact it may be 
; harmful to one using it in reliance 
on the representation, may be liable 
for resulting injury to such a user. 
—Reiss V. Kirkman & Son, 273 N.Y. 
S. 7, 242 App.Div. 77. 

86. XJ.S.—Standard Oil Co. v. Lyons, 
C.C.A.Iowa, 130 P.2d 965—Lynch 
V. International Harvester Co. of 
America, C.C.A.Okl., 60 F.2d 223— 
King V. Maewhyte Co., D.C.Pa., 
60 F.Supp. 75. 

N.Y.—Moss V. Fred Perlberg, Inc., 
29 N.Y.S.2d 9‘32. 

4'5 C.J. p 889 note 90. 

87. Mass.—Farley v. Edward E. 
Tower & Co., 171 N.E. 639, 271 
Mass. 230, 86 A.L.R. 941—Guinan v. 
Famous Players—Lasky Corpora¬ 
tion, 167 N.E. 235, 267 Mass. '501. 

88. TJ,iS.—Lynch v. International 
Harvester Co. of America, C.C.A. 
Okl., 60 F.2d 2.23. 

Ala.—Jefferson Standard Life Ins. 
Co. V. Watson, 5 So.2d 639, 24'2 Ala. 
181—^Miles V. Chrysler'Corporation, 
191 So. 245, 2:38 Ala. 359—Sterchi 
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Bros. Stores v. Castleberry, 182 So. 
474, 236 Ala. 349. 

Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

Mass.—Farley v. Edward E. Tower 
& Co., 171 N.E. 639, 271 Mass. 230, 
86 A.L.R. 941—Guinan v. Famous 
Players-Lasky Corporation, 167 N. 
E. 235, 267 Mass. 501. 

45 C.J. p 889 note 91. 

Knowledge of probable, not possi¬ 
ble, danger is essential element of 
liability. 

Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

N.Y.—Cleary v. John M. Maris Co., 
19 N.Y.S.2d 38, 173 Misc. 954. 

89. N.Y.—Marcus v. Specific Phar¬ 
maceuticals, 82 N.Y.S.2d 194. 

Instructions to contractors 
If manufacturer, which sold gas 
"systems" to independent contractors 
for sale to consumers, undertook to 
train a contractor for installation of 
potentially dangerous materials hut 
failed to give contractor adequate in¬ 
structions, manufacturer breached a 
duty owing to a consumer, who was 
damaged by fire resulting from con¬ 
tractor’s inexperience due to inade¬ 
quate training, and manufacturer’s 
negligence was proximate cause of 
injury.—Protane Corporation v. 

Travelers Indemnity Co., 22 A.2d 674, 
343 Pa. 189. 

90. N.Y.—A, J. P. Contracting Cor¬ 
poration V. Brooklyn Builders Sup¬ 
ply Co., 11 N.Y.S.2d 662, 171 Misc. 
157, affirmed 15 N.Y.S.2d 424, 258 
App.Div. 747, appeal denied 17 N. 
T.S.2d 396, '258 App.Div. 906, af¬ 
firmed 28 N.E.2d 412, 283 N.Y. 692. 

91. N.Y.—Rosebrock v. General 

Electric Co., 140 N.E. 571, :236 N.Y. 
227—^Harper v. Remington Arms 
Co., 280 N.Y.S. 862, 156 Misc. 63, af¬ 
firmed 290 N.Y.S. 130, 248 App.Div. 
713. 

lufianuuable qualities 

A seller of openly woven, fluffy, 
and fuzzy materials, which persons 
of ordinary intelligence know will 
ignite and burn more readily than 
ordinary cloth, owes no duty to no¬ 
tify buyer of inflammable qualities 
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some cases, because of a justified reliance on in¬ 
spection by a middleman, ^2 a.nd also where the caus¬ 
al relation of the manufacturer’s negligence to the 
injury has been broken by the intervention of a 
superseding cause, as where a harmful substance 
has been introduced in the article after it left the 
control of the manufacturer and without his fault 
but the intervening negligence of a third person 
may not constitute a superseding cause if it could 
have been foreseen.The liability of a manufac¬ 
turer has been said to be limited to one who manu¬ 
factures, concocts, or creates an article for sale to 
the general public through usual and ordinary chan¬ 
nels of commerce.®® 

Recovery may be had against a manufacturer of 
an inherently dangerous article without proof of 
knowledge, on his part, of the danger,®'^ since he 
is charged with notice of the nature and quality of 

of sucTi materials.—^Dempsey v. Vir- 
grinia Dare Stores, 186 S.W.2d 217, 239 
Mo.App. 355. 

92. Mass,—Carter v. Yardley & Co., 

64 N.E.2d 693, 319 Mass. 92, 164 A. 

L.R. 5-59. 

93. U.S.—Whitehead v. 

Gear Co., C.C.A.Wash., 102 F.2d S4. 

Mass.—Carter v. Yardley & Co., 64 
N.E.2d 693, 319 Mass. 92, 164 A.L. 

K. 559. 

94. N.Y.—Reiss v. Kirkman & Son, 

273 IS'.Y.S. 7, 242 App.Div. 77. 

95 . Mass.—Carter v. Yardley & Co., 

64 N.E.2d 693, 319 Mass. 92, 164 
A.L.R. 559. 

90- Ala.—^Jefferson Standard Life 
Ins. Co. V. Watson, 5 So.2d 639, 242 
Ala. 181. 

97. Ind.—Travis v. Rochester Bridge 
Co., 122 N.E. 1, 188 Ind. 79, 86. 

45 C.J. p 889 note 92. 

98. Mass.—Thornhill v. Carpenter- 
Morton Co., 108 N.E. 4'74, 220 Mass. 

593. 

45 C.J. p 653 note 90 [c], p 889 note 
93. 

G-asoline 

In action against gasoline company 
for injury allegedly caused by plain¬ 
tiff spilling- ethyl gasoline on his 
arm, gasoline company was charge¬ 
able with knowledge of chemical 
composition of the gasoline and 
harmful effects, if any, likely to re¬ 
sult to humans from contact with 
it.—Lenz v. Standard Oil Co. of New 
York, 186 A. 329, 88 N.H. 212. 

99. Ark.—^Ahrens v. Moore, 178 S.W. 

2d 256. 206 Ark. 1035. 

4'5 C.J. p 889 note 94. 

Warranty as to suit 

A seller of men's suits was not lia¬ 
ble for buyer's injuries caused by 
poisonous dye and chemicals either 
on theory of negligence or of fraud 
and deceit because salesman stated 


65 C.J.S 

the article which he makes;®® but the rule is othe: 
wise in respect of a dealer, in the absence of 
warranty or representation on his part,®® since he 
not presumed to know that the article is inherentl 
dangerous.^ In the case of the dealer it must I 
shown that he knew, or by the exercise of ordinar 
care could have known, of the inherent danger c 
the article,2 and, where he is without knowledge c 
the dangerous qualities of an article in common an 
general use, he is under no duty to exercise ord 
nary care to ascertain whether it is dangerous. 
However, where a dealer purchases and sells 
new and experimental product not in general us 
and with knowledge or notice of its dangerous qua] 
ities and makes positive representations that it i 
fit for its represented use, he may not claim im 
munity from liability for damages that follow froi 
such use.^ 

buyer of antifreeze in original ca 
for damage to automobile radiate 
on theory that wholesaler had sol 
article that ultimately proved dan 
gerous to property when used fo 
purpose for which it was manufac 
tured.—Cochran v. McDonald, 161 I 
2d 305, 23 Wash.2d 348. 

U.S.—^Sears, Roebuck & Co. % 
Marhenke, C.C.A.Cal., 121 P.2d 59 
—Smith V. S. S. Kresge Co., C.C.A 
Mo., 79 P.'2d 361. 

Ark.—Ahrens v. Moore, 178 S.‘W.2( 
256, 206 Ark. 1035. 

Ga.—^King Hardware Co. v. Ennis 
147 S.E. 119, 39 Ga.App. 355. 

Ky.—^Rankin v. Harlan Retreadini 
Co., 188 S.W.'2d 40, 298 Ky. 461. 
Mo.— Corpus Juris cited in Shrode 

V. Barron-Dady Motor Co., Ill £ 

W. 2d 66, 70. 

45 C.J. p 889 note 96. 

Lack of duty of druggist to analyzi 

patent or proprietary medicine sei 
Druggists § 9 a (3). 

Poisonous dye in suit 

A seller of men's suits had no dut: 
to have suit chemically analyzed a: 
regards liability for buyer’s injuriei 
caused by poisonous dye and chemi 
cals in suit.—Meyer v. Rich’s Inc, 
12 S.E.2d 123, 63 Ga.App. 896. 
Metallic lead nipples 

A retailer, for which nipple shield: 
of pure metallic lead were manufac 
tured, was not liable for lead poison 
ing of infant whose mother use( 
such shields, on ground that shield: 
were inherently dangerous and wer* 
marketed without proper warning oi 
instructions, where manufacturer anc 
retailer supplied vast Quantities o 
shields without knowledge that the3 
were dangerous, and shields had beei 
used by thousands without resulting 
harm.—Cleary v. John M. Maris Co. 
19 N.Y.:S.2d 38, 173 Misc. 954. 

4. Ark.—^Ahrens v. Moore, 178 S.W 
2d 256, 206 Ark. 1035. , 
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that buyer would be “perfectly safe" 
in wearing the suit where evidence 
disclosed that buyer knew that seller 
had not manufactured the suit and 
there was no evidence that buyer un¬ 
derstood salesman to warrant the 
suit against dangerous dyes or chem¬ 
icals or that buyer relied on state¬ 
ment that it would be safe to wear 
the suit or that buyer was misled or 
deceived by such statement.—Meyer 
V. Rich's Inc., 12 S.E.2d 123, 63 Ga. 
App. 896. 

1. U.S.— Corpus Juris cited in 
Smith V. S. S. Kresge Co., C.C.A. 
Mo., 79 P.2d 361, 363. 

Pa.—^Kratz v. American Stores Co., 
59 A.2d 138, 359 Pa. S3‘5. 

45 C.J. p 889 note 95. 

Knowledge must be brought home 
to the dealer.—Smith v. S. S. Kresge 
Co., C.C.A.MO., 79 F.2d 361. 

2. U.S.—Smith v. S. S. Kresge Co., 
supra. 

Probable danger 

A retail seller for whom goods are 
manufactured must have knowledge 
of probable, and not merely possible, 
dangerous character of goods in or¬ 
der to be liable for resulting dam¬ 
ages to consumer.—Cleary v. John 
M. Maris Co., 19 N.Y.S.2d 38, 173 
Misc. 954. 

Distributor or wholesaler 

(1) Where hair dye distributor 
knew or should have known composi¬ 
tion of hair dye, and accompanying 
advertising leaflet stating its uses 
indicated that it was safe if used ac¬ 
cording to directions, distributor was 
properly held liable for injuries re¬ 
sulting from use thereof by beauty 
operator, notwithstanding distributor 
was not the manufacturer of prod¬ 
uct and that it was sold in package 
form.—Sicard v. Kremer, 13 N.E.2d 
250, 133 Ohio St. 291. 

(2) Wholesaler was not liable to | 
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A manufacturer is not liable where he has exer¬ 
cised proper care,^ and made an article suitable for 
use under the conditions existing at the time when 
it was put on the market,® and an injury results 
from the negligent or improper use of the article 
by the purchaser or by third persons.'^ 

Resale. While, ordinarily, a seller is not liable 
for injuries resulting to a third person by reason of 
the resale by the purchaser of a dangerous article 
without proof of lack of knowledge by the purchas¬ 
er of its true character and of failure of the seller 
to give him warning of the hazard,® the rule is not 
absolute,^ since the seller may be liable to the in¬ 
jured person under facts warranting the conclusion 
that a use resulting in injury to a third person 
should have been contemplated by him and that the 
original sale was the proximate cause of the in- 
jury.i® 

Trespassers or licensees. It has been held that 
the doctrine imposing liability on the manufacturer 
to an ultimate consumer does not apply where the 
person injured comes into contact with the dan¬ 


gerous article only as a trespasser or as a bare li- 
censee.il 

Sale to child. A person selling a dangerous arti¬ 
cle to a child who is too young to be trusted with 
it is liable for an injury to the child arising from 
his use of the article.^^ 

Agreement against liability. The manufacturer 
may not claim the benefit of the dealer^s contract 
with a consumer absolving the dealer from liabil¬ 
ity for damage resulting from use of the article.^® 

Articles or substances held not to he inherently 
dangerous within the meaning of the foregoing 
rules include a chain,a bar of soap,i® a cast-iron 
pipe elbow,i® cattle manure,^^ carbonic acid in 
bottled drinks,a cosmetic box decorated with a 
metal star,^® a crate in which an appliance was 
packed,^® an electric body-vibrating machine,an 
electric stove,^2 an elevator,2® an exercising de¬ 
vice,2^ a flatiron,25 a gas stove,2® a gate stop,27 a 
glass jar,28 hair dye,29 a hay baler,®® a hot water 
tank,®i lubricating oil,®2 mincemeat,®® a nail used 
to fasten a shoe sole,®^ a ‘^pear burner,”®® a porch 


B. N.Y.—Favo v. Remington Arms 
Co., 73 N.T.S. 788, 67 App.Div. 414. 
appeal dismissed 66 N.E. 1107, 173 
N.T. 600. 

6. N.Y.—Favo v. Remington Arms 
Co., supra, 

7. Cal.—^Waterman v. Liederman, 60 
P.2d 881, 16 Cal.App.2d 483, hearing 
denied, Sup,, 62 P.2d 142, 16 Cal. 
App.2d 483. 

45 C.J. p 889 note 99. 

Competency of user 
Unless there are facts and circum¬ 
stances which might reasonably put 
dealer of instrumentality on inquiry, 
he is not obliged to test competency 
and skill of customer before intrust¬ 
ing customer with instrumentality 
which, even though it may become 
highly dangerous by reason of its 
improper use and operation, is not 
inherently dangerous.—^Brown v. 
Fields, 83 P.2d 144, 106 Or. 23. 

8. Mass.—Farley v. Edward E. Tow¬ 
er & Co.. 171 N.E, 639. 271 Mass. 
230. 86 A.L.R. 941. 

9. Mass.—^Farley v. Edward E. Tow¬ 
er & Co., supra. 

10. Mass.—Farley v. Edward E. 
Tower & Co., supra. 

11. Mass.—Carter v. Yardley & Co., 
64 N.E;2d 693, 319 Mass. 92, 164 
A.L.R. 559. 

Duties with respect to: 

Licensees see supra §§ 32-42. 
Trespassers see supra §§ 23-31. 

12. Iowa.—McEldon v. Drew, 116 N. 

W. 147, 138 Iowa 390, 392, 1.28 Am. 
fi.R. 203. j 

05 a J.,S.—40 


Minn.—Schmidt v. Capital Candy Co., 
166 N.W. 502, 139 Minn. 3'78, 381. 

Sale of explosive to infant see Ex¬ 
plosives § 6 e. 

13. Cal.—Kolberg v. Sherwin-Wil¬ 
liams Co., 269 P. 976, 93 Cal.App. 
609. 

14. U.S.—Employers* Liability As- 
sur. Corp. v. Columbus McKinnon 
Chain Co., D.C.N.Y., IS F.2d 128. 

15. Mass.—^Barrango v. Hinckley 
Rendering Co., 119 N.E. 746, 230 
Mass. 93. 

45 C.J. p 890 note 3. 

16. U.S.—^Lee v. Walworth Co., D.C. 
N.Y.. 1 P,R.D. 569. 

17. Ohio,—McMurray v. Taughn’s 
Seed Store, 157 N.E. 567, 117 Ohio 
St. 236. 

18. Tenn.—Graham v. Cloar, App„ 
205 S.W.2d 764. 

19. N.Y.—^Poplar v. Bourjois, Inc., 
80 N.E.2d 334, .298 N.Y. 62, under 
Maryland law. 

20. U.S.—O’Neil v. American Radia¬ 
tor Co., D.C.N.Y., 43 P.Supp. 543. 

21. Ga.—Robbins v. Georgia Power 
Co., 171 S.E. 218, 47 Ga.App. 6X7. 

22. U.S.—^Roettig v. Westinghouse 
Electric & Manufacturing Co., D.C, 
Mo., 53 P.Supp, 588. 

23. Ohio.—McDonald v. Haughton 
Elevator & Machine Co., 20 N.E.2d 
253, 60 Ohio App. 185. 

Wis.—Zieman v. Kieckhefer El. Mfg. 
Co., 63 N.W. 1021, 90 Wis. 497. 

24. N.Y.—^Heggblom v. John Wana- 
maker New York, 36 N.Y.S.2d ‘777, 
178 Misc., 792. 
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^ 25. Mass.—Pitman v. Lynn Gas, etc., 
Co., 135 N.E. 223, 241 Mass. 322. 
45 C.J. p 890 note 6. 

26. Mass.—McCabe v. Boston Con¬ 
sol. Gas Co., 50 N.E.2d 640, 314 
Mass. 493. 

27. U.S.—Schindley v. Allen-Sher- 
man-Hofe Co., C.C.A.Ohio, 157 P.,2d 
10 ' 2 . 

28. Ill.—Crandall v. Stop & Shop, 6 
N.E.2d 685, 288 Ill.App. 543. 

29. N.Y.—Karr v. Inecto, Inc., 160 
N.E. 398, 247 N.T. 360. 

Injury to hairdresser 

Hairdresser was held not entitled 
to damages from manufacturer for 
injuries to finger immediately follow¬ 
ing contact with hair dye, not shown 
to be dangerous chemical.—Karr v. 
Inecto, Inc., supra. 

30. Wis.—^Yaun v. Allis-Chalmers 
Mfg. Co,, 34 N.W.2d 853, 253 Wis. 
558. 

31. Mass.—Giberti v. James Barrett 
Mfg. Co., 165 N.E. 19, 266 Mass. 
70. 

32. Ky.—^Berger v. Standard Oil Co., 
103 S.W. 245, l:2'6 Ky. 155, 31 Ky. 
L. 613, 11 L.R.A.,N.S., 238. 

33. Ill.—Salmon v. Libby, 114 Ill. 
App. 258. 

34. Wis.—^Kerwin v. Chippewa Shoe 
Mfg. Co., 157 N.W. 1101, 163 Wis. 
428, L,R.A.1916E 1188. 

45 C.J. p 890 note 9. 

35. Tex.—Talley v. Beever, 78 S.W. 
23, 33 Tex.Civ.App. 675. 

45 C.J. p 890 note 10. 
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swing,^^ a refrigerator,37 a Roman candle,3 8 a side¬ 
saddle,39 a so fa,^9 a steel oil driim,^! a steel spring 
clamp with lugs to keep lid on glass jar,^^ a voting 
machine,^3 and an ordinary wooden bed."^^ 

(2) Deleterious or Poisonous Substances, 
Drugs, and Chemicals 

Dangerous drugs and chemicals are inherently danger¬ 
ous substances within the rule imposing liability for in¬ 
jury to third persons on the manufacturer and seller 
thereof. 

Poisonous or dangerous drugs, as well as dan¬ 
gerous chemicals,^^ are familiar examples of sub¬ 
stances recognized as inherently dangerous within 
the meaning of the rules relating thereto. 

All persons who deal with noxious and dangerous 
substances are held to strict accountability, and the 
highest degree of care must be used to prevent in¬ 
jury from their use.'^'^ So, one preparing and mar¬ 
keting medicines and drugs in bottles or packages 
must exercise due care in the preparation thereof, 
and may be liable in damages to the ultimate con- 
sumer.'^3 ^ manufacturer, vendor, or others deal¬ 
ing in dangerous chemicals and drugs owe to the 
public a positive and active duty to limit the dan¬ 
ger by labeling or otherwise conveying knowledge 
of the danger.'^ 3 ^ vendor, in order to be liable 


under this doctrine, must have knowledge, or the 
circumstances connected with the preparation and 
marketing of the article must be such as to charge 
him with knowledge, of the dangerous quality of 
the article.^® While actual negligence, or lack of 
care, is a necessary element where recovery of dam¬ 
ages is sought in an action for injury caused by the 
delivery of a dangerous drug in lieu of a drug re¬ 
quested,and also where the injury grows out of 
the delivery of an article containing a poisonous 
substance,^ 3 ^ person, even though not a drug¬ 
gist, who, in response to a request for a particular 
substance which is a wholesome medicine for ani¬ 
mals, sells and delivers something else which is 
poisonous and deleterious to animals is liable for the 
resulting death of, or injury to, animals belonging 
to the purchaser.®^ In applying these doctrines it 
has been held that one who furnishes, directly or 
indirectly, to another, liquor containing poisonous in¬ 
gredients, with the intention that he shall drink it, 
is liable as for willful and intentional injury, where 
the other in ignorance of its poisonous character 
drinks it and is injured.54 However, the manufac¬ 
turer’s failure so to warn of the fact of a danger of 
which the injured person is fully aware is not a 
breach of duty for which the manufacturer may be 

held liable.55 


3B. Ky.—OsherofC v. Rhodes-Bur- 
ford Co., 262 S.W. 583, 203 Ky. 408. 

Tenn,—Walls v. McConnell Furniture 
Co., 5 Tenn.Civ.A. 367. 

37. U.S.—^Bork-Warner Corporation 
fNorge Division) v. Heine, C.C.A. 
Mich., 128 F.2d 6'57. 

38. Tenn.—St. Louis Fireworks Co. 
v. Wilson, 5 Tenn.Civ.A. 388. 

39. U.S,—Bragdon v. Perkins-Camp- 
bell Co., Pa., 87 F. 109, 30 C.C.A. 
567, 66 L.R.A. 924. 

-40. Ga.—Simmons Co. v. Hardin, 43 
S.E.,2d 553, 75 Ga.App. 420. 

-41. La.—^Moore v. Jefferson Distill¬ 
ing & Denaturing Co., 126 So. 691, 
169 La. 1156. 

42. Ill.—^Crandall v. Stop & Shop, 
6 N.E.2d 685, 288 Ill.App. 543. 

43- N.Y.—'Creedon v. Automatic Vot¬ 
ing Mach. Corporation, 276 N.Y.S. 
609, 243 App.Div. 339, affirmed 198 
K.E. 415, 268 N.Y, 583. 

44. K.T.—^Field v. Empire Case 
Goods Co., 166 N.YjS. 509, 179 App. 
Div. 253. 

Mo.—Isbell V. Biederman Furniture 
Co., App., 115 S.W.2d 46. 

A5. Ga.—Blood Balm Co. v. Cooper, 
10 S.E. 118, 83 Ga. 4^57, 5 L.R.A. 
924. 

45 C.J. p 890 note 15. 

-46. U.S.—Steber v. Kohn, C.C.A.I11., 
149 F.2d 4. 


Cal.—^Kolberg v, Sherwin-Williams 
Co., 269 P. 975, 93 Cal.App. 609. 

45 C.J. p 890 note 16. 

Spray compound 

Cal.—^Kolberg v. Sherwin-Williams 
Co., 269 P. 975, 93 Cal.App. 609. 

47. Mass.—Gould v. Slater Woolen 
Co., 17 N.E. 531, 14'7 Mass. 315. 

49 C.J. p 1045 note 41. 

48. N.C.—Caudle v. F. M. Bohannon 
Tobacco Co., 16 S.B.:2d 680, 220 N. 
C. 105—Corum v. R. J. Reynolds 
Tobacco Co., 171 S.E. 78. 205 N.C. 
213. 

49. Minn,—McCrossin v. Noyes 

Bros. & Cutler, Inc., 173 N.W. 566, 
143 Minn. 181. 

49 C.J. p 1045 note 46. 

Duty to warn public of article dan¬ 
gerous in kind generally see su- 
• pra § 66. 

likelihood of an accident taking 
place and the seriousness of the con¬ 
sequences are pertinent matters to he 
considered with respect to duty to 
provide a sufficient label on product 
sold.—Tingey v. E. P. Houghton & 
Co., 179 P.2d 807, 30 Cal.2d 49. 

50. Cal.—Cliff V. California Spray 
Chemical Co., 257 P. 99, 83 Cal.App. 
424. 

Substances used on external objects 

Person buying articles not consti¬ 
tuting food, drink, or medicine taken 
internally, but substances Intended 
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for use on external objects, such as 
fertilizers, cannot hold seller liable 
for injury resulting from use there¬ 
of, if bought by seller from reputa¬ 
ble manufacturer or dealer.—Cone v. 
Virginia-'Carolina Chemical Corpora¬ 
tion, 174 So. 5-54, 178 Miss. 816. 

51. Ind.—Howes v. Rose, 42 N.E. 
303, 13 Ind.App. 674, 65 Am.S.R. 
251. 

Mich.—Brown v. Marshall, 11 N.W. 
392, 47 Mich. 576, 41 Am.R. 728. 

52. Md.—Placcomio v. Eysink, 100 
A. 610, 129 Md. 367. 

49 C.J. p 104'5 note 43. 

53. Utah.—Wright v. Howe, 150 P. 
956, 46 Utah 688, L.R.A.1916B 1104. 

45 C.J. p 890 note 19. 

54. Ga.—^Keiley v. Bristol, 119 S.E. 
334, 30 Ga.App. 725. 

55. U.S.—Sawyer v. Pine Oil Sales 
Co., C.C.A.La., 155 P.2d 855. 

Danger of cleansing agent to eyes 
Manufacturer of cleansing agent 
in bottles with labels containing 
statements that the agent was for 
general household cleaning and would 
not injure skin, fabric, etc., was not 
liable for injuries to housewife into 
whose eye some of the agent splash¬ 
ed while housewife was cleaning a 
sink, where there was no contention 
that housewife was not aware that 
cleansing preparation was not in¬ 
tended for use in the eye or that, if 
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Where there is no agency or other relation be¬ 
tween a manufacturer and a wholesaler in connec¬ 
tion with the sale of a large container of a chem¬ 
ical by a wholesaler, the manufacturer is not re¬ 
sponsible, under the respondeat superior doctrine, 
for acts of the wholesaler in failing properly to la¬ 
bel the container.5 6 

Harmful ingredients in cosmetics. The manufac¬ 
turer of a bottle of perfume containing harmful in¬ 
gredients is liable for injuries caused thereby to 
one purchasing it from a retailer in the same con¬ 
dition as when sold to the retailer, where the manu¬ 
facturer by reasonable care should have known the 
perfume to be harmful but the injured person did 
not know, notwithstanding the absence of con¬ 
tractual relation between them.^'^ Likewise, the 
manufacturer of eyebrow and eyelash dye contain¬ 
ing ingredients in quantity poisonous, harmful, and 
dangerous for use in or about eyes has been held li¬ 
able to patrons of a beauty shop whose eyes were 
injured by the application of such dye.^® 

Poisonous ingredient in soap. A manufacturer of 
soap, who knows that poisonous and injurious sub¬ 
stances are necessary in its preparation and that, if 
the poisonous ingredients are not neutralized in 
manufacturing it, injury is likely to result from 
the use thereof, and who fails to use care in the 
preparation and manufacture of the soap in ques¬ 
tion, is liable for an injury to a third person re¬ 
sulting from .the use of soap containing unneutral¬ 
ized poison.59 


Poisonous substance in shoe leather. A dealer is 
not liable to a purchaser for an injury arising from 
a poisonous substance in the leather of shoes where 
he did not know of the presence of the poisonous 
substance and would not have discovered it upon an 
ordinary examination. 

Poisonous substance in tobacco. It has been both 
affirmed®^ and denied^^ that a manufacturer of 
chewing tobacco containing a substance which poi¬ 
sons the ultimate purchaser is liable for the injury. 
At any rate a seller other than the manufacturer is 
not negligent in not discovering the poisonous sub¬ 
stance concealed in the tobacco. 

Patent or' proprietary medicines or substances. 
A retailer has been held not to be responsible for 
the harmful effects of a patent medicine he did not 
prepare.^^ The manufacturer of a proprietary 
product intended for the specific purpose of pre¬ 
venting or curing the diseases of plants, animals, or 
human beings, which product when properly used 
for its intended purpose is either harmless or bene¬ 
ficial, but which when improperly used will cause, 
or is likely to cause, injury, who undertakes to di¬ 
rect or recommend the manner in which it shall 
be used, owes the duty to those invited to purchase 
and use the product of exercising reasonable care 
commensurate with the dangers involved in giv¬ 
ing such directions and making such recommenda¬ 
tions,^^ and for a breach of such duty the manu¬ 
facturer may be liable to those suffering injury 
therefrom.^6 In order that liability may attach. 


it wer© sufficiently splashed, it would 

likely splash on the person of one 

who caused it to splash.—^^Sawyer v. 

Pine Oil Sales Co., supra. 

56. U.S.—Kapp V. E. I. Du Pont De 
Nemours & Co., D.C.Mich., '57 P. 
Supp. 32. 

MantifactTirer ignorant of wholesal¬ 
er’s practice 

U.S.—Kapp V. E. I. Du Pont De Ne¬ 
mours & Co., supra. 

57. Mass.—Carter v. Yardley & Co., 
64 lSr.E.2d 693, 319 Mass. 92, 164 
A.L.R. '559. 

58. N.T.—^Bundy v. Ey-Teb, Inc., 289 
N.Y.,S. 905, 160 Misc. 325, motion 
denied '288 N.Y.S. 1078, 248 App, 
Div. 596. 

59. Tex.—^Armstrong- Packing Co. v. 
Clem, Civ.App., 161 S.W. 676. 

45 C.J. p 890 note 20. 

60. Pa.—Checchio v, Goldman, 8 Pa, 
Dist. & Co. 1. 

61. Miss.—Pillars v. R. J. Reynolds 
Tobacco Co., 78 So. 365, 117 Miss. 
490. 

45 C.J. p 890 note 22. 

62. Tenn.—^Liggett, etc,. Tobacco Co. 
v; Cannon, 178 S.W. 1009, 132 Tenn. 


419,' L.R.A.1916A 940, Ann.Cas. 

1917A 179. 

63. Miss.—^Pillars v. R. J. Reynolds 
Tobacco Co., 78 So. 365, 117 Miss. 
490. 

45 C.J. p 890 note 24. 

64. U.S.—^Elizabeth Arden, Inc. v. 
Brown, C.C.A.Pa., 107 P.2d 938. 

Liability of druggist see Druggists 
§ 9. 

StuLtan oil 

U.S.—^Elizabeth Arden, Inc., v. Brown, 
C.C.A.Pa., 107 P.2d 938. 

65. U.S.—E, I. Du Pont De Nemours 
& Co. V. Baridon, C.C.A.Iowa, 73 
F.2d 26. 

Reliance on due care 

Where manufacturer, through ad¬ 
vertising and literature, invited 
growers to use product for disinfect¬ 
ing bulbs and undertook to direct 
manner of use, growers purchasing 
through dealers had right to as¬ 
sume that manufacturer exercised 
care of ordinarily prudent manufac¬ 
turing chemist in giving directions 
and had not knowingly prescribed 
use which would destroy plants.—^E. 
I. Du Pont De Nemours & Co. y. Bar- 
i<lon, supra. 
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66. U.S.—E. I. Du Pont De Nemours 

& Co. V. Baridon, supra. 

Insufficient tests 

A manufacturer of chemical for 
destruction of peach tree borer could 
not escape liability for injuries to 
peach trees on ground that the chem¬ 
ical was manufactured in accordance 
with recommendations and formula 
of the United States department • of 
agriculture which had made field 
tests in other states, where no field 
tests were made in the state in which 
the sale took place.—Ebers v. Gen¬ 
eral Chemical Co., 17 N.W.2d 176, 
310 Mich. 261. 

Effect of nonwarranty 

(1) Nonwarranty of results clause 
printed on manufacturer’s label on 
plant disinfectant sold through deal¬ 
er to grower was held not notice to 
grower that, in using disinfectant in 
accordance with manufacturer’s di¬ 
rections, he was acting at own peril 
and that, if it destroyed crop, no ac-« 
tion for negligence against manufac¬ 
turer would lie.—E. I. Du Pont' De 
Nemours & Co. v. Baridon, C.C.A 
Iowa, 73 F.2d 26. * 

(’2) Where manufacturer in adver-* 
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however, it must be shown that the use o£ the prod¬ 
uct as recommended would ordinarily cause or be 
likely to cause material injury®*^ which the manu¬ 
facturer knew, or in the exercise of reasonable 
care should have known,®^ and that the person suf¬ 
fering damage used the product strictly in accord¬ 
ance with the recommendations and directions,® ® 
and did not know and was not charged with notice 
that the use of the product would cause such in¬ 
juries.'^® 

(3) Bottled Beverages 

The manufacturer of carbonated beverages who 
knowingly sells them in defective or overcharged con¬ 
tainers may be liable to persons Injured by the explosion 
of such containers. 

Bottled carbonated beverages have been held not 
to be dangerous merchandise,"^^ and the bottlers and 
distributors thereof not insurers they are 

charged, under the fundamental rule of liability for 
negligence, with due care,"^® which means the de¬ 
gree of care commensurate with the danger from 
the lack of it."^^ They owe to all those who may 
be expected to handle or be in the proximity of such 


bottled beverages a duty to exercise reasonable care 
in the process of brewing, bottling, and distributing 
them, in order to safeguard such persons from in¬ 
juries that are likely to result from handling the 
bottles in the ordinary and customary way."75 
cordingly, where a manufacturer of carbonated bev¬ 
erages sells them in containers which are defective 
or overcharged and might have been discovered to 
be so with reasonable diligence, he is liable to one 
who is injured by the explosion of such a con¬ 
tainer,"^® whether the person injured is a purchas¬ 
er from the manufacturer,an employee of such 
purchaser,a subsequent purchaser from a deal¬ 
er,'^® or a mere bystander present by invitation at 
the place where the explosion occurred;®® and on 
the same principle, a vendor of defective bottled 
goods which are highly charged with carbon dioxide 
or other gas, who fails to give notice of their dan¬ 
gerous character, is responsible for injuries result¬ 
ing from their explosion.®^ However while a bev¬ 
erage bottler must make such appropriate inspection 
and tests of bottles used as those in the business 
would recognize as reasonably necessary,®2 the 


tising' pamphlet stated that its chem¬ 
ical killed peach tree borers the safe 
aiad economical way, if manufactur¬ 
er was negligent in placing such 
chemical on the market without prop¬ 
er field tests, or if manufacturer 
gave improper directions for use, 
manufacturer could not escape lia¬ 
bility for negligence merely by add¬ 
ing a disclaimer of warranty.—^Eb- 
ers V. General Chemical Co., 17 h7.W. 
2d 176, 310 Mich. 261. 

67. U.S.—^E. I. r>u Pont De I7emours 
& Co. V. Baridon, C.C.A.Iowa, 73 F. 
2d 26. 

68. U.S.—E. I. Du Pont De Nemours 
& Co. V. Baridon, supra. 

68. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Baridon, supra. 

70. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Baridon, supra. 

71. Del.—Slack v. Premier-Pabst 
Corp., ‘5 A.2d 516, 1 Terry 97. 

Okl.—Soter v. Griesedieck Western 
Brewery Uo., 193 P.2d 575. 200 Okl. 
302. 

72. Del.—Slack ' v. Premier-Pabst 
Corp., 5 A.2d 516, 1 Terry 97. 

Kan.—Bradley v. Conway Springs 
Bottling Co'., 118 ‘P.2d 601, 154 

Kan. 282. 

Okl.—Soter v. Griesedieck Western 
Brewery Co., 193 P.2d 575, 200 Okl. 
302. 

73. Kan.—Bradley v. Conway 
Springs Bottling Co., 118 P.2d 601, 
154 Kan. 282. 

Tenn.—Graham v. Cloar, App., 205 
S.W.2d 764. 

74. Kan.—Bradley v. Conway 


Springs Bottling Co., 118 P.2d 601, 
154 Kan. 282. 

Sigh degree of care 

Persons bottling soft drinks were 
not engaged in- using a “dangerous 
instrumentality" by using carbonic 
acid gas for charging bottles, nor 
was such gas an “inherently danger¬ 
ous substance" so as to require exer¬ 
cise of high degree of care for pro¬ 
tection of public health.—Graham v. 
Cloar. Tenn.App,, 205 S.W.2d 764. 

75. Ohio.—^Fick v. Pilsener Brewing 
Co., Com.Pl., 86 N.E.2d 616. 

Care of ordinary, prudent person 

under the circumstances is required. 
—Graham v. Cloar, Tenn.App., 1206 
S.W.2d 764. 

Beverages to be refrigerated 

Subjection of bottled carbonated 
beverages to changes in temperature, 
arising from refrigeration thereof, 
constitutes customary and expected 
use, which bottler must anticipate, so 
as to impose duty on him to furnish 
glass containers of sufficient tensile 
strength to withstand such chang¬ 
es and prevent explosion of bottles. 
—Fick V. Pilsener Brewing Co., Ohio 
Com.Pl., 86 N.E.2d 618. 

76. Cal.—^Escola v. Coca Cola Bot¬ 
tling Co. of Fresno, 150 P.2d 436, 
24 Cal.2d 4'53. 

Mich.—Macres v. Coca-Cola Bottling 
Co., 287 N.W. 922, 290 Mich. 567. 
Tenn.—Winfree v. Coca-'Gola Bottling 
Works, 103 S.W.2d 33, 20 Tenn.App. 
615. 

45 C.J. p 890 note 29. 

77. Ark.—Colyar v. Little Rock Bot¬ 
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tling Works, 169 S.W. 810, 114 Ark. 
140. 

45 C.J. p 891 note 30. 

78. Ark.—Colyar v. Little Rock Bot¬ 
tling Works, supra. 

45 C.J. p 891 note 31. 

Test of liability 

Where plaintiff was struck by a 
flying piece of glass from explosion 
of carbonated soft drink bottle while 
plaintiff, an employee of store to 
which employee of bottlers had de¬ 
livered bottle, was placing bottle in 
refrigerator, test of liability of bot¬ 
tlers was whether there was negli¬ 
gence by bottlers while the product 
was under their exclusive control 
which contributed to the accident as 
a proximate cause.—Joly v. Jones, 
55 A.2d 181, 115 Vt. 174. 

79-, N.C.—Grant v. Graham Chero- 
Cola Bottling Co.. 97 S.E. 27. 1‘76 N. 
C. 256, 4 A.L.R. 1090. 

Test of liability of bottling com¬ 
pany for injuries sustained by one 
who purchased bottle of carbonated 
water from retailer when bottle ex¬ 
ploded was whether there was neg¬ 
ligence by bottling company while 
product was under its control.—Can¬ 
ada Dry Ginger Ale Co. v. Jochum, 
D.C.Mun.App., 43 A.‘2d 42. 

80. Mo.—Stolle v. Anheuser-Busch, 
Inc., 271 S.W. 497, 307 Mo. 520, 
39 L.R.A. 1001. 

45 C.J. p 891 note 33. 

81. Wash.—Weiser v. Holzman, 73 
P. 797, 33 Wash. 87, 99 Am.S.R. 
932. 

25 C.J. p 190 note 89. 

82. N.T.—^Smith v. Peerless Glass 
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mere explosion of a bottle does not establish as a 
reasonable probability that it would not have oc¬ 
curred except for legal wrong by the bottler.83 So, 
in some decisions the manufacturer has been held 
not liable, as where the cause of the explosion is 
not definitely fixed^^ and the explosion may have 
been an inevitable or unavoidable accident,or 
where the bottle was charged in the usual way and 
the manufacturer had no actual or constructive 
knowledge that it was improperly charged.^6 

c. Articles Dangerous because of Defects 

(1) Duty and liability of manufacturers 

in general 

(2) Knowledge of, and failure to dis¬ 

close, defect or danger 

(1) Duty and Liability of Manufacturers in 
General 

As a general rule a manufacturer Is under a duty to 


make an article carefully where Its nature Is such that 
it is reasonably certain to place life and limb In peril 
when negligently made, and he is liable to a third person 
for an Injury resulting from a failure to perform this duty. 

The duty of the maker or vendor of an article 
harmless in kind, but dangerous through defect, has 
been said to be in general a negative duty, that is, 
not knowingly so to dispose of the article that it 
may become a trap to the innocent and it has 
also been said that the manufacturer of such an ar¬ 
ticle is under no general or public duty to exercise 
care in its manufacture for the safety of persons 
with whom he has no privity of contract^® As a 
general rule, however, the manufacturer is under a 
duty to make the article carefully where its nature 
is such that it is reasonably certain to place life and 
limb in peril when negligently made,^^ if put to the 


Co., 181 N.B. 576, 2^9 N.T. 292, 
motion denied 182 N.E. 225, 2'59 
N.Y. 664—Curley v. Ruppert, 71 
N.T.S.2d '5’78, 272 App.Div. 441. 
TTsed Isottles 

A bottler of beverages, which pur¬ 
chased used bottles, was required to 
make tests similar to those which 
would be made customarily by a 
bottler before putting such bottles on 
the market, and was not entitled to 
rely on tests of the manufacturer.— 
Luciano v. John Morgan, Inc., 45 N. 
Y.S.2d 502, 267 App.Div. 785. 

83. N.Y.—Curley v. Ruppert, 71 N. 
Y.S.2d 578, 272 App.Div. 441. 

84. Ky.—Stone v. Van NToy R. News 
Co., 154 S.W. 1092, 153 Ky. 240. 

Miss.—^Wheeler v. Laurel Bottling 
Works, 71 So. 743, 111 Miss. 442, 
L.R.A.1916E 1074. 

85. Ohio.— Corpus Juris cited In 

Birn V. Coca Cola Bottling Corp., 
31 Ohio N.P.,N.S., 441, 447, 

45 C.J. p 891 note 35. 

86. Mich.—O'Neill v. James, 101 N. 
W. 828, 138 Mich. 667, 110 Am.S.R. 
321, 68 L.R.A 342, 6 Ann.Oas. 177. 

87. Pa.—Checchio v. Goldman, 8 Pa. 
Dist. & Co. 1. 

88. Ind.—Travis v. Rochester Bridge 
Co., 122 N.E. 1, 188 Ind. 79, 84, 

45 C.J. p 891 note 43. 

S9. U.S.—Spencer v. Madsen, C.C.A. 
Kan.. 142 P.2d 820—Liggett & My¬ 
ers Tobacco Co, v. De Lape, C.C.A. 
Cal., 109 P.2d 598—^Doughnut Mach. 
Corporation v. Bibbey, C.C.A.Mass., 
65 P.2d 634—Goullon v. Ford Motor 
Co., C.C.A.Ky., 44 P.2d 310—^The 
Samovar, D.C.Cal., 72 P.Supp. 574. 
Cal.—Sheward V. Virtue, 126 P.2d 345, 
20 Cal.2d 410—Kalash v. Los An- 
greles Ladder Co;, 34 P.2d 481, 482, 

1 Cal.2d 229. 

Ga. Corpus Juris cited in Queen v. 


Patent Scaffolding Co., 167 S.E. 789, 
793, 46 Ga.App. 364. 

Ill.—Kroger v. George W. Diener 
Mfg. Co., '53 N.E.2d 26, 321 Ill.App. 
302. 

Mo.—Riggin v. Federal Cartridge 
Corp., App., 204 S.W.2d 94. 

N.J.—'Clark v. Standard Sanitary 
Mfg. Co., 149 A. 828, 8 N.J.Misc. 
■284. 

N.Y.—Jaroniec v. C. O. Hasselbarth, 
Inc., 228 N.Y.S. 302, 223 App.Div. 
182—Sherwood v. Lax & Abowitz, 
259 N.Y.S. 948, 145 Misc. 578, af¬ 
firmed 262 N.Y.S. 909, 238 App.Div. 
799. 

Ohio.—^White Sewing Machine Co. v. 
Feisel, 162 N.E. 633, 28 Ohio App. 
633. 

Tex,—S. Blickman, Inc., v, Chilton, 

. Civ.App., 114 S.W.2d 646. 
i Wash.—Bock v. Truck & Tractor, 139 
P,2d 706, 18 Wash.2d 458. 

Was.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

45 C.J. p 891 note 44. 

Liability of manufacturer or dealer 
with respect to motor vehicles see 
Motor Vehicles § 165. 

“Thing of danger*' defined 

With respect to liability of a man¬ 
ufacturer, thing of such nature that 
it is reasonably certain to place life 
and limb in peril when negligently 
made is thing of danger, 

N.Y.—MacPherson v. Buick Motor 
‘ Co., Ill N.E. 1050, 217 N.Y. 382, 
L.R.A.1916P 696. 

N.C.—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78, 205 N.C. 
213. 

Wash.—-Bock v. Truck & Tractor Co., 
139 P.2d 706, 18 Wash.2d 458. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co,, 240 N.W, 
392, 207 Wis. .209. 
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Inherent danger from defects 

Generally, injury producing arti¬ 
cle is not Inherently dangerous with¬ 
in rule imposing liability on manu¬ 
facturer unless it is generally and 
commonly regarded as one which, 
when defectively made, is a menace 
to health and life of any person who 
might use it.—^Poplar v. Bourjois, 
Inc., 80 N.B;2d 334, 298 N.Y. 62, ap¬ 
plying Maryland law. 

Extent of duty 

Manufacturer of article which may 
become dangerous must employ care, 
skill, and diligence in its manufac¬ 
ture and reasonable diligence to as¬ 
certain its fitness for intended pur¬ 
pose. 

Ky.—Payton’s Adm’r v. Childers 
Electric Co., 14 S.W.2d 208, 228 Ky. 
44. 

N.J.—Heckel v. Ford Motor Co., 128 
A. 242, 101 N.J.Law 385, 39 A.L.R. 
989. 

Dangerous or faulty design 

(1) A manufacturer of product is 
not liable for injuries to user there¬ 
of on ground of manufacturer’s fail¬ 
ure to exercise reasonable care in 
adoption of safe plan or design, 
thereby rendering product imminent¬ 
ly dangerous to life and limb when 
used in manner and for purpose for 
which it was manufactured.—^Yaun v. 
Allis-Chalmers Mfg. Co., 34 N.W.2d 
8'53, 25'3 Wis. 658. 

(2) Negligence for use of danger¬ 
ous design in making machinery can¬ 
not be predicated alone on fact that 
other manufacturers of-same kind of 
machinery constructed or made it 
differently.—Johnson v. Murray Co., 
Tex.Civ.App., 90 S.W.2d 920, errdr 
dismissed. 

Defective material 
When an article is constructed by 
a manufacturer.^ for others and b> 
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use for which it is designed and intended^ or to a new tests,by persons other than the purchaser 
use which can reasonably be anticipated,®^ and there and he is liable for an injury to a third person re- 

is knowledge that the article will be used, without suiting from a failure to perform this duty,®^ j£ 


reason of negligrence lie uses defec¬ 
tive material or fails to use ordinary 
care in testing and inspecting arti¬ 
cle and by reason thereof persons us¬ 
ing article are likely to or liable to 
be injured, manufacturer is liable to 
any such persons injured. 

U.S.—Laclede Steel Co. v. Silas Ma¬ 
son Co., D.C.La., 67 F.Supp. 751, 
applying Illinois law. 

Ill.—^Lill V. Murphy Door Bed Co. of 
Chicago, 8 N.E.2d 714, 290 Ill.App. 
328. 

Product of nature 

On issue whether athletic goods 
company was liable for injuries sus¬ 
tained -by skilled high school pole 
vaulter who fell when bamboo pole 
broke while in use, the company 
‘‘manufactured” the pole notwith¬ 
standing bamboo when received was 
a product of nature where company 
hy testing and treating and other 
acts made such product of nature in¬ 
to a vaulting pole.—McCormick v. 
Lowe & Campbell Athletic Goods Co., 
144 S.W.2d 866, 236 Mo.App. 612. 

Heel of shoe 

The rule has been held not to be 
applicable to a defective heel of a 
shoe.—Sherwood v. Lax & Ahowitz, 
2'59 N.Y.S, 948, 145 Misc. 578, affirmed 
'262 N.Y.S. 909, 238 App.Div. 799— 
Cook V. A. Garside & Sons, 259 N.Y.S. 
947, 145 Misc. 577. 

90. U.S.—U. S. Radiator Corpora¬ 
tion V. Henderson, C.C.A.Colo., 68 
P.2d 87, '733, certiorari denied 54 
S.Ct. 860. 292 IJ.S, 650, 78 L.Ed. 
1500—Mannsz v. Macwhyte Co., B. 
C.Pa., 60 F.Supp. 76. 

Mo.—^Zesch V, Abrasive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 353 Mo. 
558. 

Okl.—Crane Co. v. Sears, 35 P.2d 916, 
168 Okl. 603. 

2>uty to use ordinary care 

Where a manufacturer, with in¬ 
formation before him of the nature 
of the use to which an article man¬ 
ufactured by him is to be put, and 
from the very nature of things must 
know that if, when put to such use, 
if defective, it will be immediately 
dangerous to persons who he knows 
will come in contact therewith, a 
duty rests on the manufacturer to 
use ordinary care to ascertain the 
condition of the article to see that 
it is safe. 

IJ.S.—^Dawson v. McWilliams, C.C.A. 
Tex., 146 F.:2d 38, applying Okla¬ 
homa law. 

Okl.—Crane Co. v. Sears, 3-5 P.2d 
'916, 168 Okl. 603. 

91. U.S..—Lee v. Walworth Co., D.C. 
N.Y., 1 F.R.D. 569. 

Ohio.—White Sewing Machl Co. v. 


Feisel, 162 N.E. 633, 28 Ohio App. 
152. 

92. U.S.—Spencer v. Madsen, C.C.A. 
Kan., 142 P.2d 820—Liggett & My¬ 
ers Tobacco Co. v. De Lape, C.C.A. 
Cal., 109 F.2d 598—Goullon v. Ford 
Motor Co.. C.C.A.Ky.. 44 F.2d 310. 

Cal.—Sheward v. Virtue, 126 P.2d 
345, 20 Cal.2d 410—Kalash v. Los 
Angeles Ladder Co., 34 P.2d 481, 1 
Cal.2d 229. 

Mo.—Riggin v. Federal Cartridge 
Corp., App., 204 S.W.2d 94. 

N.T.—MacPherson v. Buick Motor 
Co., Ill N.E. 1050, 217 N.Y. 382, 
L.R.A.1916P 696, Ann.Cas.l916C 440 
—Jaroniec v. C. O. Hasselbarth, 
Inc., 228 N.Y.S. 302, 223 App.Div. 
182. 

Wash.—Bock v. Truck & Tractor Co., 
139 P.2d 706, 18 Wash.2d 458. ' 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis- 209. 

93. U.S.—Spencer v. Madsen, C.C.A. 
Kan,, 142 P.2d 820—Liggett & 
Myers Tobacco Co. v. De Lape, C.C. 
A.Cal., 109 P.2d 698—Goullon v. 
Ford Motor Co., C.C.A.Ky., 44 F.2d 
310. 

Cal.—Kalash v. Los Angeles Ladder 
Co., 34 P.2d 481, 1 Cal.2d 229. 

Ga.—Corpus Juris cited ia Queen v. 
Patent Scaffolding Co.. 167 S.E. 789, 
793, 46 Ga.App. 364. 

Mo.—^Riggin v- Federal Cartridge 
Corp., App., 204 S.W.2d 94. 

N.Y.—MacPherson v. Buick Motor 
Co., Ill N.E. 1050, 217 N.Y. 382, 
L.R.A.1916P 696, 

Wash.'—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

94. U.S.—Mannsz v. Macwhyte Co., 
C.C.A.Pa., 155 F.2d 445—Sieracki 

V. Seas Shipping Co., C.C.A.Pa,, 149 
F.2d 98, affirmed 66 S.Ct. 872, 328 
U.S. 85, 90 L.Ed. 1099, rehearing 
denied 66 S.Ct. 1116, 328 U.S. 878, 
90 L.Ed. 1646—^Dawson v. McWil¬ 
liams, C.C,A.Tex., 146 P.2d 38— 
Spencer v. Madsen, C.C.A.Kan., 142 
F,2d 820—Liggett & Myers Tobac¬ 
co Co. V. De Lape, C.C.A.Cal., 109 
F.2d 598—Sierocinski v. E. I. Du 
Pont De Nemours & Co., C.C.A.Pa., 
103 P.2d 843—^Reed & Barton Cor¬ 
poration V. Maas, C.C.A.Mass., 73 
F.2d 359, applying Wisconsin law— 
Morris v- E. I. Du Pont De Ne¬ 
mours & Co., C.C.A.MO., 68 F.2d 
788—The Samovar, D.C.CaL, 72 F. 
Supp. 574—Siler v. Morgan Motor 
Co., D.C.Ky., 15 F.Supp. 468. 

Cal.—Sheward v. Virtue, 126 P.2d 
345, 20 Cal.2d, 410—^Kalash v. Los 
Angeles Ladder Co., -34 P.2d 481, 1 
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Cal.2d 229—Waterman v. Lieder- 
man, 60 P.2d 88L 16 Cal,App.2d 483, 
hearing denied, Sup., 62 P.2d 142, 
16 Cal.App.2d 483. 

Ga.—Corpus Juris cited in Queen v. 
Patent Scaffolding Co., 167 S.E. 
789, 793, 46 Ga.App. 364. 

Neb.—Tegler v. Farmers' Union Gas 
& Coal Co., 246 N.W. 721, 124 Neb. 
336. 

N.J.—Clark v. Standard Sanitary 
Mfg. Co., 149 A. §28, 8 N.J.Misc. 
284. 

Okl.—Crane Co. v. Sears, 35 P.2d 916, 
168 Okl. 603. 

N.Y.—Jaroniec v. C. O. Hasselbarth, 
Inc., 228 N.Y.S. 302, 223 App.Div! 
182. 

Ohio.—Gilbride v. James Leffel & Co., 
App., 47 N.E.2d 1015. 

Tex.—S. Blickman, Inc., v. Chilton, 
Civ.App., 114 S.W.2d 646—Johnson 
V. Murray Co., Civ.App., 90 S.'W.2d 
920, error dismissed. 

Wash.—Bock v. Truck & Tractor, 139 
'P.2d 706, 18 Wash.2d'458—Reusch 
V. Ford Motor Co., 82 P.2d 556, 196 
Wash. 213. 

W.Va.—^Webb v. Brown & Williamson 
Tobacco Co., 2 S.E.2d 898, 121 W. 
Va. 115. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392 207 Wis. 209—Flies v. Fox 
Bros. Buick Co., 218 N.W. 855, 196 
Wis. 196, 60 A.L.R. 357. 

45 C.J. p 891 note 47. 

Action is in tort 

U. S.—Morris v. E. I. Du Pont De 
Nemours & Co., C.C.A.Mo., 68 P.2d 
788. 

Rule is applicable to maritime 
torts as well as to common-law torts. 
—Sieracki v. Seas Shipping Co., C.C. 
A.Pa., 149 F.2d 98, affirmed 66 S.Ct. 
872, 328 U.S. 85, 90 L.Ed. 1099, re¬ 
hearing denied 66 S.Ct. 1116, 328 U. 
S. 878, 90 L.Ed. 1646—Todds Ship¬ 
yards Corporation v. U. S., D.G.Me., 
69 F.Supp. 609. 

State inspection of boiler does not 
relieve manufacturer of boiler from, 
liability for negligent construction 
thereof, even though t};ie negligent 
construction may have been over¬ 
looked by state inspector.—Gilbride 

V. James Leffel & Co., Ohio App., 47 
N.E.2d 1015. 

Manufacturers or builder of particu. 
lar products held liable for neg¬ 
ligence 

(1) Cigarettes. 

U.S.—Liggett & Myers Tobacco Co. 
V. De Lape, C.C.A.Cal., 109 F.2d 
598. 

N.Y.—Meditz v. Liggett & Myers To¬ 
bacco Co., 3 N.Y,S.2d 357, 167 Misc. 
176, affirmed 25 N.Y.S,2d 315, dis¬ 
approving Block V. Liggett & 
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such injuries could reasonably be anticipated,^5 al¬ 
though there is no contract or privity between the 
parties,^^ The fact that the article is not inher¬ 
ently dangerous if properly made is immaterial.^7 
The failure of the purchaser to make tests of the 
article does not absolve the manufacturer from lia¬ 
bility to third persons.98 

The rule imposing liability on the manufacturer 


for negligence in construction has been said to be 
in aid of the general public welfare,but a wise 
public policy requires some definite limitation to 
liability.! Accordingly, although a manufacturer 
is under a duty to foresee the probable results of 
normal use of the product manufactured,^ he does 
not have to foresee the possible casual results of a 
use which departs from the normal.^ Hence, the 


Myers Tobaxico Co., 296 N.Y.S. 922, 

162 Misc. 325. 

(2) Coffee urn.—^Hoenig- v. Central 
Stamping Co., 6 N.E.2d 415, 273 N.Y. 
4S5. 

(3) Electric sewing machine.— 
White Sewing Mach. Co. v. Feisel, 
162 N.E. 633, 28 Ohio App. 152. 

<4) Grandstand.—McCloud v. Lea¬ 
vitt Corp., D.C.Ill., 79 F.Supp. 286, 
applying Indiana law. 

(5) Plug chewing tobacco.—^Webb 
V. Brown & Williamson Tobacco Co., 
2 S.E.2d 898, 121 W.Va. 115. 

(6) Sanitary napkins.—La Prumen- 
*to V. Kotex Co., 226 N.T.S. 750, 131 
Misc. '314. 

(7) Structure on another’s land.— 
Moran v. Pittsburgh-Des Moines 
Steel Co., C.C.A.Pa., 166 F.2d 908, 
applying Ohio law. 

95. Ky.—^Payton’s Adm’r v. Childers 

Electric Co., 14 S.W.2d 208, 228 

Ky. 44. 

'Ohio.—^White Sewing Mach. Co. v. 

Feisel, 162 N.E. 633, 28 Ohio App. 

152. 

Wis-—Beznor ^r. Howell, 233 N.W. 

758, 203 Wis. 1. 

Test of manufactuxer's liability for 

negligence injuring purchaser from 
retailer is whether danger was to be 
■expected as reasonably certain.—La 
Friimento v. Kotex Co., 226 N.Y.S. 
750, 131 Misc. 314. 

Collapsible beach chair 

Manufacturer and seller of col¬ 
lapsible beach chair were held re¬ 
quired only to guard against injury 
that was reasonably probable, and 
they were not liable merely because 
•of possibility that person using chair 
might be injured.—Liedeker v. Sears, 
Roebuck & Co., 292 N.Y.S. 541, 249 
App.Div. 835, affirmed 10 ]Nr.E.2d 586, 
274 N.Y. 631, reargument denied 11 
]Sr.E.2d 745, 275 N.Y. 545. 

Pall from ladder 

Manufacturer of pipe elbow could 
not have anticipated that a person 
standing on stepladder would be in¬ 
jured in fall from stepladder when 
elbow that he was working' on broke, 
and hence manufacturer was not li¬ 
able for injuries resulting from such 
fall.—Lee v. Walworth Co., B.C.N.Y., 

1 P.R.D. 669. 

TJntisuaX result 

Manufacturer jot article in ordinary 
use and not of nature which, if im- 
.perfectly constructed, was reason¬ 


ably certain to cause injury to per¬ 
son using it was held not chargeable 
with negligence for unusual result, 
which could not reasonably be fore¬ 
seen and which was not within com¬ 
pass of reasonable probability.— 
Boyd V. American Can Co., 291 N.Y.S. 
205, 249 App.D-iv. 644, affirmed 10 N. 
E.2d 532, '274 N.Y. 526—Cullem v. M. 
H. Renken Dairy Co., 285 N.Y.S. 707, 
247 App.Div. 742. 

XTnnsual infection 

A manufacturer of cosmetics was 
not liable for loss of finger due to 
infection by hemolytic streptococcus 
following pricking of finger on point 
j of metal star of cosmetic box con¬ 
taining manufacturer’s cosmetic and 
purchased at retail store.—Poplar v. 
Bourjois, Inc., 69 N.Y.S.2d 252, 272 
App.Div. 74. 

9S. XJ.S.—Mannsz v. Macwhyte Co., 
C.C.A.Pa., 155 P.2d 445—Dawson v. 
McWilliams, C.C.A.Tex., 146 F.2d 
38—Spencer v. Madsen, C.C.A.Kan., 
142 P.2d 820 —General Accident, 
Fire & Life Assur. Corporation v. 
Goodyear Tire & Rubber Co., C.C. 
A.N.Y., 132 F.2d 122—U. S. Radia¬ 
tor Corporation v. Henderson, C.C. 
A.Colo., 68 F.2d 87, 733, certiorari 
denied 54 S.Ct. 860, 78 L.Ed. 1500— 
Goullon V. Ford Motor Co., C.C.A. 
Ky., 44 F.2d 310—McCloud v. 
Leavitt Corp., D.C.IIL, 79 F.Supp. 
286, applying Indiana law—The 
Samovar, D.C.Cal., 72 F.Supp. 574— 
Laclede Steel Co. v, Silas Mason 
Co., D.C.La., 67 F.Supp. 751, apply¬ 
ing Illinois law—^De Lape v. Lig¬ 
gett & Myers Tobacco Co., D.C.Cal., 
25 F.Supp. 1006, modified on other 
grounds, C.C.A., Liggett & Myers 
Tobacco Co. v. De Lape, 109 P.2d 
698—Lee v. Walworth Co., D.C.N. 
Y., 1 P.R.D. 569. 

Cal.—Kalash v. Los Angeles Ladder 
Co.. 34 P.2d 481, 1 Cal.2d 229— 
O’Rourke v. Day & Night Water 
Heater Co., 88 P.2d 191, 31 Cal. 
App.2d 364. 

Ill.—Lill V. Murphy Door Bed Co. of 
Chicago, 8 N.E.2d 714, 290 Ill.App. 
328. 

Mo.—Zesch V, Abrasive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 355 Mo. 
558—^Riggin v. Federal Cartridge 
Corp., App., 204 S.W.2d 94. 

N.Y.—Genesee County Patrons Fire 
Relief Ass’n v. L. Sonneborn Sons, 
189 N.E. '551, 263 N.Y. 463—Mac- 
Pherson v. Buick Motor Co., Ill N. 
E. 1050, 217 N.Y, 382, L.R,A.1916F 
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696—Connolly v. Halliwell-Shelton 
Electric Corporation, 248 N.Y.S. 
538, 232 App.Div. 829—Jaroniec v. 
C. O. Hasselbarth, Inc., 228 N.Y.S. 
'302, 223 App.Div. 182. 

Ohio.—Gilbride v. James Leffel & Co., 
App., 47 N.E.2d 1015—White Sew¬ 
ing Mach. Co. V. Feisel, 162 N.E. 
633, 28 Ohio App. 152. 

Okl.—Crane Co. v. Sears, 35 P.2d 916, 
168 Okl. 603. 

Pa.—Dillon v. William S. Scull Co., 
64 A.2d 525, 164 Pa.Super. 365. 

S.C.—Delk V. Liggett & Myers To¬ 
bacco Co., 186 S.E. 383, ISO S.C. 
436. 

Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

97. U.S.—Spencer v. Madsen, C.C.A. 
Kan., 142 P.2d 820. 

Pa.—Ebbert v. Philadelphia Electric 
Co., 198 A. 323, 330 Pa. 257. 

Basis of liability 

Liability of the manufacturer is 
not based on theory that the article, 
when properly constructed, is in¬ 
herently dangerous, but on principle 
that, where a thing when put to uses 
for which it is intended by manu¬ 
facturer, by reasons of defects 
known or which could have been 
known by exercise of reasonable care 
by manufacturer, is dangerous to 
life and limb, manufacturer is liable 
to third persons.—Spencer v. Mad¬ 
sen, C.C.A.Kan., 142 F.2d 820. 
Electric washing machine 
Whether a dealer selling electric 
washing machine and wringer was 
liable for injuries buyer sustained 
when her fingers caught in wringer 
and “touch release” safety device 
failed to work because camshaft was 
bent depended on special facts and 
circumstances rather than whether 
wringer was inherently dangerous.— 
Ebbert v. Philadelphia Electric Co., 
198 A. 323, 330 Pa. 257. 

98. Wis.—Marsh Wood Products Co. 
V. Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

99. Del.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry 149. 

1. Del.—Gorman v. Murphy Diesel 
Co., supra. 

2. U.S.—Schfranek v. Benjamin 

Moore & Co„ D.C.N.Y., 64 F.2d 76. 

3. U.S.—Schfranek v. Benjamin 

Moore & Co., supra. 
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fact that the article may be used so as to make it 
dangerous if defective is not enough to charge the 
manufacturer with duty independent of contract;^ 
but, if danger is to be expected as reasonably cer¬ 
tain, there is a duty of vigilance, whether the dan¬ 
ger is inherent or imminent.^ If the commodity 
is not dangerous per se, and does not, in order that 
the ultimate user may get the benefit thereof, have 
to be used in any way in which the defect therein 
would probably cause injury, such user buying the 
article from a middleman cannot maintain an ac¬ 
tion against the manufacturer for injuries result¬ 
ing from a defect,® except in the case of a willful 
attempt to trap him.*^ 

Liability of the manufacturer has been held to 
exist not only as to the ultimate consumer or user 
of the article, but also as to such persons who 
might reasonably have been expected to be in the 
vicinity of its use.^ While the manufacturer’s 
liability doctrine has been held to be limited in its 


application to finished products,^ it has also been 
held to apply to the manufacturer of an article 
whether it is a component part or an assembled 
entity.^® 

A manufacturer of a machine which is not in¬ 
herently and imminently dangerous is not required 
to exercise more than ordinary care in its construc- 
tion.i^ Where the article is suitable and safe for 
the purpose for which it is to be used when sold by 
the manufacturer, he has discharged his duty ,12 
and the fact that the article becomes dangerous by 
breakage or depreciation while in use does not con¬ 
stitute negligence for which the manufacturer may 
be held liable.^® 

Use of parts manufactured by another. The fact 
that a manufacturer purchased defective parts from 
another does not free him from negligence in mar¬ 
keting a defective article,and he is under a duty 
to subject all parts so purchased to ordinary and 
simple tests,^® the nature of which must vary with 


4. Ala.—^Altorfer Bros. Co. v. Green, 
183 So. 415, 236 Ala. 427—Jones v. 
Gulf States Steel Co., 88 So. 21, 
205 Ala. 291. 

N.Y.—MacPherson v. Buick Motor 
Co., Ill N.E. 1050, 217 N.Y. 382, 
L..II.A.1916F 696. 

5. Ala.—Altorfer Bros. Co. v. Green, 
183 So. 415, 236 Ala. 427—Jones v. 
Gulf States Steel Co., 88 So. 21, 205 
Ala. 291. 

N.Y.—MacPherson v. Buick Motor 
€ 0 ., Ill N.E. 1050, 217 N.Y. 382, 
L.R.A.1916F 696. 

6. U.S.—Schfranek v. Benjamin 

Moore & Co., D.C.N.Y., 64 F.2d 76. 

Glass in powder used for decoratings 
walls 

Manufacturer of a powdered sub¬ 
stance used for wall and ceiling 
decoration in houses, sold to ultimate 
user by retail dealer, was held not 
liable for injury to user’s linger re¬ 
sulting, while stirring contents of 
package, from glass intermixed with 
powder.—Schfranek v. Benjamin 
Moore & Co., supra. 

7. U.S.—Schfranek v. Benjamin 
Moore & Co., supra. 

3. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.C.A.Pa,, 166 F. 
2d 90S—^IMannsz v. Mac why te Co., 
C.C.A.Pa., 155 F.2d 445—Sieracki v. 
Seas Shipping Co., C.C.A.Pa., 149 
F.2d 98, affirmed 66 S.Ct. 872, 328 
U.S. 85, 90 L.Ed. 1099, rehearing 
denied 66 S.Ct. 1116, 328 U.S. 878, 
90 L.Ed. 1646. 

Ohio.—Gilbride v. James Leffel <& 
Co., App., 47 N.E.'2d 1015. 

Wash.—^Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 
Liability extends to that class of 
persons who must necessarily come 
in contact with the article. , 


U.S.—Dawson v. McWilliams, C.C.A. 
Tex., 146 F.2d 38, applying Okla¬ 
homa law. 

Okl.—Crane v. Sears, 35 P.2d 916, 168 
Okl. 603. 

9. Ala.—Crane Co. v. Davies, 8 So. 
2d 196, 242 Ala. 570. 

10. U.S.—Spencer v. Madsen, C.C.A. 
Kan., 14‘2 F.2d 820—General Acci¬ 
dent, Fire & Life Assurance Cor¬ 
poration V. Goodyear Tire & Rub¬ 
ber Co., C.C.A.N.Y., 132 F.2d 122. 

—Smith V. Peerless Glass Co., 
181 N.E. 576, 2'59 N.Y. 292, motion 
denied 182 N.E. 225, 259 N.Y. 664. 

11. Okl.—Jamison v. Reda Pump 
Co., 126 P.2d 71, 190 Okl. 593. 

45 C.J. p 891 note 48. 

Correlative care 

The liability of cigarette manufac¬ 
turer for injuries resulting from de¬ 
fective fabrication of cigarette is not 
that of an insurer, but care to be ex¬ 
ercised and duty to be discharged in 
manufacture are correlative to like¬ 
lihood of harm that results from lack 
of constant vigilance in fabricating 
articles for human consumption.—De 
Lape V. Liggett & Myers Tobacco 
Co., D.C.Cal., 25 F.Supp. 1006, modi¬ 
fied on other grounds, C.C.A., Liggett 
& Myers Tobacco Co. v, De Lape, 
109 F.2d 598. 

Safety devices 

When manufacturer ships saw ma¬ 
chine knocked down with guard se¬ 
curely fastened thereto, although not 
in place, it has provided required 
safety device, and the fact that 
guard was not on saw rig when sold 
does not render manufacturer liable 
for injuries to one purchasing from 
retailer.—Edler v. Algoma Foundry & 
Machine Co., 227 N.W. 944, 200 Wis. 
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471, reheard 229 N.W. 64, 200 Wis. 
471. 

12. Okl.—Jamison v. Reda Pump 
Co., 126 P.2d 71. 190 Okl, 593. 

13. U.S.—Jamison v. Reda Pump 
Co., supra. 

Electric switchbox 
Okl.—Jamison v. Reda Pump Co., su¬ 
pra. 

14. U.S.—Sieracki v. Seas S,hipping 
Co., C.C.A.Pa., 149 F.2d 98, affirmed 
66 S.Ct. 872, 328 U.S. 86, 90 L.Ed. 
1099, rehearing denied 66 S.Ct. 
1116, 328 U.S. 878, 90 L.Ed. 1646. 

Cal.—Sheward v. Virtue, 126 P.2d 
'345, 20 Cal. 2d 410—O’Rourke v. 

Day & Night Water Heater Co., 88 
P.2d 191, 31 Cal.App.2d 364. 

15. Cal.—O’Rourke v. Day & Night 
Water Heater Co., supra. 

46 C.J. p 893 note 69 [a]. 

Reliance on supplier of parts 
The builder of structures, vehicles, 
or mechanism which may cause in¬ 
jury by failure of parts is not pro¬ 
tected by name and reputation of 
concerns by which the equipment 
was manufactured and sold, unless 
there is no conceivable test or in¬ 
spection within bounds of reason 
which could disclose a defect.—Sie¬ 
racki V. Seas Shipping Co., D.C.Pa., 
57 F.Supp. 724, affirmed in part aJid 
reversed in part on other grounds, 
C.C.A., 149 F.2d 98, affirmed 66 S.Ct 
872, 328 U.S. 85, 90 L.Ed. 1099, re¬ 
hearing denied 66 S.Ct. 1116, 328 U.S. 
878, 90 L.Ed. 1646. 

Sewing machine manufacturer 
must make reasonable inspection of 
plugs purchased from reputable man¬ 
ufacturer.—White Sewing Mach. Co. 
V. Feisel, 162 N.E. 633, 28 Ohio ApPv 
i 152. 
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the nature of the thing to be inspected and, if 
he fails in this duty with respect to defects which 
could have been discovered by such tests, he is neg¬ 
ligent and liable for resulting injuries.t^ Howev¬ 
er, the manufacturer is not required to make such 
tests other than those which might be made without 
destroying the usefulness of the parts involved.!^ 
Vendor holding himself out as manufacturer. 
One who puts out or sells as his own product a 
chattel manufactured by another is subject to the 
same liability as the manufacturer for damages 
caused by dangerous defects therein as the result of 
negligence in its fabrication or lack of proper in¬ 
spection.^^ 

Property damage. The manufacturer’s liability 
doctrine has been applied to damages to property 
as well as to personal injuries, irrespective of any 
contractual relation between the parties.^^ 
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(2) Knowledge of, and Failure to Disclose, 
Defect or Danger 

(a) In general 

(b) Actual or implied knowledge 
(a) In General 

The manufacturer or seller of an article rendered dan¬ 
gerous by defects therein is generally liable to third per¬ 
sons for injuries caused by such defects from an intended 
use where he had knowledge of such defects and failed 
to give notice thereof to the purchaser. 

A manufacturer or seller of an article which is 
not inherently dangerous, but which is rendered 
dangerous by a defect therein, is liable for an in¬ 
jury to a third person arising from the defect in a 
manner that might reasonably have been expect- 
ed,2i from a use for the purpose for which it is 
intended,where he had knowledge of the defect^s 


10. Cal.—O’Rourke v. Day & Nig-ht 
Water Heater Co., 88 P.2d 191, 31 
Cal.App.2d 364. 

Sliackle of sliip 

U.S.—Sieracki v. Seas Shipping- Co., 
C.C.A.III., 149 F.2d 98, affirmed 66 
S.Ct. 872, 328 U.S. 85, 90 L.Ed. 1099, 
rehearing denied 66 S.Ct. 1116, 328 
U.S. 878, 90 D.Ed. 1646. 

17. U.S.—Sieracki v. Seas Shipping 
Co., C.C.A.Pa., 149 F.2d 98, affirmed 
66 S.Ct. 872. 328 U.S. 85, 90 L.Ed. 
1099, rehearing denied 66 S.Ct. 
1116, 328 U.S. 878, 90 L.Ed. 1646. 

Cal.—Sheward v. Virtue, 126 P.2d 
345, 20 Cal.2d 410—O’Rourke v. 
Day & Night Water Heater Co., 88 
P.2d 191, 31 Cal,App.2d 364. 

18. Cal.—O’Rourke v. Day & Night 
Water Heater Co., supra. 

N.Y.—Smith v. Peerless Glass Co., 
181 N.E. 576, 259 N.Y. 292, motion 
denied 182 N.E. 225, 259 N.Y. 664. 
External test 

Where manufacturer used a deli¬ 
cate device known as safety pilot to 
stop flow of gas if pilot light of 
water heater should be extinguished, 
which device was manufactured by 
another as a sealed unit, and manu¬ 
facturer tested completed water 
heater twice under working condi¬ 
tions, and safety pilot functioned 
when heater was installed by dealer 
in buyer's residence, external inspec¬ 
tions and tests were sufficient to ab¬ 
solve manufacturer from liability to 
consumer for injuries resulting from 
the use of defective part, where an 
Internal test would have destroyed 
the safety pilot.—O’Rourke v. Day 
& Night Water Heater Co., 88 P.2d 
191, 31 Cal.App.2d 364. 

19. Conn.—^Burkhardt v. Armour & 
Co., 161 A. 385, 115 Conn. 249, 90 
A.L.R. 1260. 

Ill.—Dili V. Murphy Door Bed Co: of 


Chicago, 8 N.E,2d 714, 290 IlI.App. 
328. 

Mo.—Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Miss.—Swift & Co. V. Hawkins, 164 
So. 231, 174 Miss. 253. 

N.J.—Slavin v. Francis H. Leggett & 
Co., 177 A. 120, 114 N.J.Law 421, 
affirmed 186 A. 832, 117 N.J.Law 
101 . 

N.Y.—Poplar v. Bourjois, Inc., 80 N. 
i E.2d 334, 298 N.Y. 62—Gittelson v. 
Gotham Pressed Steel Corporation, 
42 N.Y.S.2d 341, 266 App.Div. 866— 
Auld V. Sears, Roebuck & Co., 25 
N.Y.S.2d 491, 261 App.Div. 918, af¬ 
firmed 41 N.E.2d 927, 288 N.Y. 515. 
Ohio.—Dow Drug Co. v. Nieman, 13 
N.E.2d 130, 57 Ohio App. 190. 

Tex,—S. Blickman, Inc., v. Chilton, 
Civ.App., 114 S.W.2d 646. 

Absence of negligence 

Seller of an electric washing ma¬ 
chine which had held itself out as 
manufacturer of machine was not li¬ 
able for injuries caused by wringer 
swinging around suddenly and strik¬ 
ing purchaser's wife when she was 
pulling a sheet through wringer, 
where accident was due to parts of 
machine becoming worn out after 
long use, and there was no evidence 
that there was any inherently dan¬ 
gerous defect in manner in which 
machine was designed or manufac¬ 
tured.—^Auld V. Sears, Roebuck & 
Co., 25 N.Y.S.2d 491, 261 App.Div. 
918, affirmed 41 N.E.2d 927, 288 N.Y. 
515. 

20. U.S.—Spencer v. Madsen, C.C.A. 
Kan., 142 F.2d 820—E. I. Du Pont 
De Nemours & Co., C.C.A.Iowa, 73 
P.2d 26—^U. S. Radiator Corpora¬ 
tion V. Henderson, C.C.A.Colo., 68 
F.2d 87, certiorari denied 54 S.Ct. 
860, 292 U.S. 650, 78 L.Ed. 1500— 
Todd Shipyards Corp. v. U. S., D. 
C.Me,, 69 F.Supp. 609—^Laclede 
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Steel Co. V. Silas Mason Co., D.C. 
La., 67 F.Supp. 751. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392. 207 Wis. 209. 

Damage held not within, rule 

(1) The rule is inapplicable to per¬ 
mit recovery from the manufacturer 
by a buyer of carpet from a retailer 
for moneys expended for repair or 
replacement caused by negligent 
manufacture.—Sperling v. Miller, 47 
N.Y.S.2d 191. 

! (2) Where plaintiffs purchased and 

used with satisfaction certain type 
of lath, and purchased additional 
supply of laths which plaintiffs in¬ 
stalled, but which failed to retain the 
plaster and caused imminent likeli¬ 
hood of falling plaster, so that plain¬ 
tiffs were compelled to remove plas¬ 
ter and purchase and install different 
laths, manufacturer was not liable 
for the additional expense caused to 
plaintiffs even, if laths constituted 
dangerous instrumentalities, since 
laths themselves did not cause physi¬ 
cal harm to personal property of 
plaintiffs.—A. J. P. Contracting Cor¬ 
poration V. Brooklyn Builders Sup¬ 
ply Co., 11 N.Y.S.2d 662, 171 Misc. 
157, affirmed 15 N.Y.S.2d 424, 258 

App.Div. 747, appeal denied 17 N.Y.S. 
2d 396, 258 App.Div. 906, affirmed 
28 N.E.2d 412, 283 N.Y. 692. 

21. U.S.—^Roettig v. Westinghouse 
Electric & Manufacturing Co. D.C. 
Mo., 53 F.Supp. 58S. 

22. Ala.—Sterchi Bros. Stores v. 
Castleberry, 182 So. 474, 236 Ala. 
349. 

Ky.—^Davis v. Glass Coffee Brewer 
Corporation, 178 S.W.2d 407, 296 
Ky. 706. 

23. U.S.—Corpus Juris cited in Mc¬ 
Lean V. Goodyear Tire & Rubber 
Co., C,C.A.5, 85 F.2d 150, 151, cer¬ 
tiorari denied 57 S.Ct. 193, 299 U.S. 
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and of the danger^^ and failed to give notice or 
warning thereof to the purchaser,-^ or concealed 
the defect,-® or represented the article to be safe 
and sound,27 or, in other words, was guilty of fraud 


or deceit.28 Conversely, the manufacturer or seller 
is not liable where he had no knowledge of the de- 
fect29 or danger,30 and made no false representa- 


€00, 81 L.Ed. 442—Roetti& v. West- 
inghouse Electric & Manufacturing 
Co., D.C.Mo., 53 F.Supp. 925—Baker 
V. Sears, Roebuck & Co., D.C.CaL, 
16 F.Supp. 925. 

Cal.— Corpus Juris cited in Stultz v. 
Benson Lumber Co., 59 P.2d 100, 
103, 6 Cal.2d 688—Bateman v. 

Doughnut Corporation of America, 
147 P.2d 404, €3 Cal.App.2d Til- 
Corpus Juris q.uoted in Toutz v. 
Thompson Tire Co., 116 P.2d 636, 
638, 46 Cal.App.2d 672—Gutelius v. 
General Electric Co., 99 P.2d 682, 
37 Cal.App.2d 455. 

Ga.—^Woodward v. Miller & Karwisch, 
46 S.E. 847. 119 Ga. 618. 100 Am. 
S.R. 188— Corpus Juris cited in 
Queen v. Patent Scaffolding Co., 
167 S.E. 789, 793, 46 Ga.App. 364. 
Ind.—Holland Furnace Co. v. Naura- 
caj, 14 N.E.2d 339, 105 Ind.App. 
574. 

Ky.—Davis v. Glass Coffee Brewer 
Corporation, 178 S.W.2d 407, 236 
Ky. 706. 

La." — Corpus Juris quoted in Downs 
V. Delco-Light Co., 143 So. 227, 230, 
175 La. 242. 

45 C.J. p 892 note 50. 

AgTeement to repair 

One who delivers an article which 
he knows to be dangerous, or that 
may become dangerous without re¬ 
pairs which he has contracted to 
make, without giving the vendee no¬ 
tice of its dangerous nature or Qual¬ 
ity, is liable for injury reasonably 
to be contemplated, which is sus¬ 
tained by the purchaser or any other 
who is not himself at fault.—Sterchi 
Bros. Stores v. Castleberry, 182 So. 
474, 236 Ala. 349. 

Repossession of article 

A person who negligently delivers 
to another an article which contains 
a defect likely to harm and which 
does so is liable to the injured per¬ 
son, although thereafter the negli¬ 
gent person repossesses the article 
and returns the purchase price.—• 
Friedman v. Swift & Co., D.C.N.Y., 
18 F.Supp. 596. 

24. U.S.—Siler v- Morgan Motor Co., 
D.C.Ky., 15 F.Supp. 468—Noble v. 
Sears Roebuck & Co., D.C.Wash., 
12 F.Supp. 181. 

Ala.—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 474, 236 Ala. 349. 
Cal.— Corpus Juris quoted in Youtz 
V. Thompson Tire Co., 116 P.2d 636, 
638, 46 Cal.App.2d 672. 

La.—Corpus Juris quoted in Downs 
V. Delco-Light Co., 143 So. 227, 230, 
175 La. 242. 

Wis.—Beznor v. Howell, 233 N.W. 

758, 203 Wis. 1. 

45 C.J. p 892 note 51. 

'*The principle that manufacturer 


or seller of goods is liable for inju¬ 
ries to persons due to defects therein 
is not limited to things which, in 
their normal operation, are imple¬ 
ments of destruction, but if the na¬ 
ture of the thing is such that it is 
reasonably certain to place .persons 
in peril when negligently made, lia¬ 
bility attaches irrespective of con¬ 
tract for failure properly to inspect 
and discover defects, coupled with 
knowledge of probable danger there¬ 
from."’—Roettig V. Westinghouse 
Electric Manufacturing Co., D.C. 
Mo., 53 F.Supp. 588. 591. 

25. U.S.—Baker v. Sears, Roebuck & 
Co., D.C.Cal., 16 F.Supp. 925. 

Ala.—Sterchi Bros. Stores v. Cas¬ 
tleberry, 182 So. 474, 236 Ala. 349. 
Cal.—Corpus Juris cited in Stultz v. 
Benson Lumber Co., 59 P.2d 100, 
103, 6 Cal. 2d 688—Corpus JiU'is 

quoted in Youtz v. Thompson Tire 
Co., 116 P.2d 636, 638, 46 Cal.App. 
2d 672—Gutelius v. General Elec¬ 
tric Co., 99 P.2d 682, 37 Cal.App.2d 
455. 

Ga.—Corpus Juris cited in Queen v. 
Patent Scaffolding Co., 167 S.E. 
789, 793, 46 Ga.App. 364. 

La.—Moore v. Jefferson Distilling & 
Denaturing Co., 123 So. 384, 12 La. 
App. 405, reversed on other 
grounds 126 So. 691, 169 La. 1156. 
Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458, 

45 C.J. p 892 note 52. 

Duty to give notice or warning of 
danger generally see supra § 89. 

2©. Ala.—Sterchi Bros. Stores v. 
Castleberry, 182 So. 474, 236 Ala. 
349. 

Cal.—Corpus Juris quoted in Youtz 
V. Thompson Tire Co., 116 P.2d 636, 
638, 46 Cal.App.2d 672. 

Ind.—Holland Furnace Co. v. Naura- 
caj, 14 N.E.2d 339, 105 Ind.App. 
574. 

Ky.—Davis v. Glass Coifee Brewer 
Corporation, 178 S.W.2d 407, 296 
Ky. 706. 

45 C.J. p 892 note 53—55 C.J. p 447 
notes 59-62. 

27. Cal.—Corpus Juris quoted in 
Youtz V. Thompson Tire Co., 116 
P.2d 636, 638, 46 Cal.App.2d 672. 
Ga.—Corpus Juris cited in King 
Hardware Co. v. Ennis, 147 S.E. 
119, 122, 39 Ga.App. 355. 

La.—Corpus Juris quoted in Downs 
V. Delco-Light Co., 143 So. 227, 230, 
175 La. 242. 

Miss.—Corpus Juris cited in J. C. 
Penny Co. v. Morris, 163 So. 124, 
125, 173 Miss. 710. 

N.Y.—Pearlman v. Garrod Shoe Co., 
11 N.E.2d 718, 276 K.Y. 172. 

45 C.J. p 892 note 54—55 C.J. p 447 
notes 59-62. 


Vendor of chattel made by third 
person which is bought as safe for 
use in reliance on vendor's profes¬ 
sion of competence and care is sub¬ 
ject to liability for bodily harm 
caused by vendor's failure to exercise 
reasonable competence and care to 
supply chattel in safe condition for 
use.—J. C. Penny Co. v. Morris, 163 
So. 124, 173 Miss. 710. 

Failure to discover defect 

Dealer, representing- that gasoline 
cooking stove would not explode, is 
liable for, not exercising ordinary 
care in discovering defect, making 
representation untrue.—King Hard¬ 
ware Co. V. Ennis, 147 S.E. 119, 39 
Ga.App. 355, 

Warranty as to strength 

Retailer, although otherwise not 
liable to purchaser injured in use of 
common article, ordinarily safe, con¬ 
tained in closed package, is liaWe in 
tort for such injury, where article 
has been exposed by retailer in proc¬ 
ess of sale and installed by retailer 
with express warranty as to strength, 
although retailer does not actually 
know of weakness in article which 
results in injury.—Segal v. Carroll 
Furniture Co., 179 S.E. 775, 51 Ga. 
App. 164. 

28. Cal.— Corpus Juris quoted in 
Youtz V. Thompson Tire Co., 116 
P.2d 636, 638, 46 Cal.App.2d 672. 

45 C.J. p 892 note 55. 

Positive fraud required 

(1) Seller’s fraud, to warrant re¬ 
covery by one not party to contract, 
must be of positive character, such 
as intentional concealment with 
knowledge.—Stamford & Western 
Gas Co. V. Starkey, Tex.Civ.App., 26 
■S.W.2d 368, error dismissed. 

(2) Mere representation that stove 
would be all right with holes in wall 
closed did not warrant recovery for 
fraud in action, for death of buyer's 
guest injured by explosion.—Stam¬ 
ford & Western Gas Co. v. Starkey, 
supra. 

29. U.S.— Corpus Juris cited in Mc¬ 
Lean V. Goodyear Tire & Rubber 
Co., C.C.A.5, 85 F2d 150, 151, cer¬ 
tiorari denied 67 S.Ct. 193, 299 U.S. 
600, 81 L.Ed. 442. 

Cal.— Corpus Juris quoted in Youtz v. 
Thompson Tire Co., 116 P.2d 636, 
638, 46 Cal.App.2d 672. 

Pa.—Lundy v. Devitt, Com.Pl., 28 
Del.Co. 210. 

S.C.—^Ellis V. Montgomery & Craw¬ 
ford, 200 S.E. 82, 189 S.C. 72. 

45 C.J. p 892 note 56. 

30. U.S.—^Noble v. Sears Roebuck & 
Co., D.C.Wash., 12 F.Supp. 181. 

Cal.— Corpus Juris quoted in Youtz v. 
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tions,^^ or where he gave “notice of the defect to the^ 
purchaser,^^ or the purchaser or user had knowl¬ 
edge thereof before the injury,^3 or, according to 
some authorities, where there was no fraud, con¬ 
cealment, or implied invitation.^^ 

Injury to property. It has been held that a per¬ 
son manufacturing personal property with knowl¬ 
edge of its prospective location and use is liable for 
an injury to other property of the purchaser aris¬ 
ing from a defect in the manufactured property,35 
and that he is also liable for injury to the real prop¬ 
erty of another to which the manufactured prop¬ 
erty is annexedbut it has also been held that he 
is not liable for an injury to the personal property 
of a subvendee, where he is not guilty of any in¬ 
tentional tort,37 even though he remained silent and 


failed to disclose known facts.38 

(b) Actual or Implied Knowledge 

The manufacturer of an article may be liable for In¬ 
juries caused by defects therein which he could have 
known to exist by proper care and attention. Actual 
knowledge of the defects is often required, however, in 
order to impose liability on a dealer. 

According to some authorities actual knowledge 
by a manufacturer of the defect causing an injury 
is essential to liability on his part;^^ but other au¬ 
thorities take the view that the manufacturer may 
be liable for an injury arising from a defect of 
which he ought to have known,^^ such as one which 
he could have ascertained by proper care and at- 
tention^i or by the making of a reasonable test or 
inspection,^3 where the character of the defect was 


Thompson Tire Co., 116 P.2d 636, 
638, 46 Cal.App.2d 672. 

45 C.J. P 892 note 57. 

Possible or probable dang'er 
Knowledge of a danger, not merely 
possible, but probable, is essential to 
liability. 

N.Y.—Poplar v. Bourjois, Inc., 69 N. 
'T.S.2d 252, 272 App.Div. 74—Liede- 
ker V. Sears, Roebuck & Co., 292 
N.T.S. 541, 249 App.Div. 835, af¬ 
firmed 10 N.E.2d 586, 274 N.T. 631, 
reargument denied 11 N.B.2d 745, 
275 N.T. 545—Sherwood v. Lax & 
Abowitz, 259 N.T.S. 948, 145 Misc. 
S78, affirmed 262' N.T.S. 909, 238 
App.Div. 799—Cook v. A. Garside & 
Sons, 259 N.T.S. 947, 145 Misc. 577. 
Ohio.—McDonald v. Haughton Eleva¬ 
tor & Mach. Co., 20 N.E.2d 253, 60 
Ohio App. 185. 

45 C.J. p 892 note 57 [aj. 

Dye in eyeglass frame 
Where buyer of eyeglasses sus¬ 
tained injuries caused by dye on 
glass frames and dye was harmless 
to ordinary persons and injuries 
were due to Idiosyncrasy of buyer’s 
skin, buyer could not recover against 
seller.—^Walstrom Optical Co. v. Mil¬ 
ler, Tex.Civ.App., 59 S.W.2d 895. 
Dumber insufficient to support scaf¬ 
fold 

Lumber company, furnishing tim¬ 
bers of dimensions and grade spec¬ 
ified, was not responsible to purchas¬ 
er’s employee for sufficiency of tim¬ 
ber to support scaffold, where the 
company had no knowledge that the 
timber would be dangerous to the 
men working on the scaffold.—^Kram¬ 
er V. Mills Lumber Co., C.C.A.Mo., 24 
P.2d 313, 60 A.L.R. 366. 

31. Cal.— Corpus Juris quoted in 
Toutz V. Thompson Tire Co., 116 
P.2d 636, 638, 46 Cal.App.2d 672. 

Pa.—^Lundy v. Devitt, Com.PL, 28 
Del.Co. 210. 

45 C.J. p 893 note 58. 

32. Cal.— Corpus Juris quoted in 


Toutz V. Thompson Tire Co., 116 
P.2d 636, 638, 46 Cal.App.2d 672. 
Pa.—Lundy v. Devitt, Com.Pl., 28 
Del.Co. 210. 

45 C.J. p 893 note 69. 

Statements not constituting notice 
Statements in catalogue of com¬ 
pany which sold a vaulting pole that 
company did not guarantee poles 
against splitting or breaking and 
that company bought the poles in 
large quantities and was thus as¬ 
sured of the best selection and that 
special tape of extra strength was 
used in wrapping the poles could not 
be construed as notice that pole was 
or might be defective.—McCormick 
V. Lowe & Campbell Athletic Goods 
Co., 144 S,W.2d 866, 235 Mo.App. 612. 
33, Cal.—Corpus Juris cited in 
Stultz V. Benson Lumber Co., 69 P. 
2d 100, 103, 6 Cal.2d 688—Corpus 
Juris quoted in Toutz v. Thompson 
Tire Co., 116 P-2d 636, 638, 46 Cal. 
App.2d 672—Gutelius v. General 
Electric Co., 99 P.2d 682, 37 Cal. 
App.2d 455, motion denied 102 P. 
2d 1108, 39 CaLApp.2d 292. 

Ga.—Queen v. Patent Scaffolding Co., 
167 S.E. 789, 46 Ga.App. 364. 

Ky.—Olds Motor Works v. Shaffer, 
140 S.W. 1047, 145 Ky. 616, 37 L.R. 
A.,N.S., 660, Ann.Cas.l913B 689. 
N.T.— A,, J. P. Contracting Corpora¬ 
tion V. Brooklyn Builders Supply 
Co., 15 N.T.S.2d 424, 258 App.Div. 
747, appeal denied 17 N.T.S.2d 396. 
258 App.Div. 906, affirmed 28 N.E. 
2d 412, 283 N.T. 692. 

Tex.—Major v. Hefley-Coleman Co., 
Civ.App., 164 S.W. 445. 

Purchaser's duty to inspect 

In considering allegations of wife 
of buyer of wooden bed that wife 
was injured as the result of defect 
in bed which retailer knew or by 
ordinary care could have known, 
court would consider that ordinary 
procedure is that customer of a re¬ 
tailer usually examines the article he 
desires to purchase and • that he 
might acquire some information 
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thereby of alleged defective construc¬ 
tion as well as the retailer.—Isbell 
V. Biederman Furniture Co., Mo. 
App., 115 S.W.2d 46. 

34. R.I.—McCaffrey v. Mossberg, 
etc., Mfg. Co., 50 A. 651, 23 R.I. 381, 
91 Am.S.R. 637, 55 L.R.A. 822. 

45 C.J. p 893 note 61. 

35. Pa.—Erie City Iron Works v. 
Barber, 102 Pa. 156. 

Knowledge of use 

Manufacturer which shipped wrap¬ 
ping twine directly to plaintiff at or¬ 
der of a jobber would be liable for 
negligence for damage to plaintiff’s 
rolls of paper resulting from tar or 
some oily substance on the twine, 
where manufacturer knew the pur¬ 
pose for which the twine was to be 
used, notwithstanding the twine 
shipped was not inherently danger¬ 
ous to life or limb.—Schuylerville 
Wall Paper Co. v. American Mfg. Co., 
70 N.Y.S.2d 166, 272 App.Div. 856. 

36. Mass.—Barabe v. Duhrkop Oven 
Co., 121 N.E. 415, 231 Mass. 466. 

37. Mass.—^Windram Mfg, Co. v. 
Boston Blacking Co., 131 N.E. 454, 
239 Mass. 123, 17 A.L.R. 669. 

38. Mass.—^Windram Mfg. Co. v. 
Boston Blacking Go., supra. 

39. Mass.—Lebourdais v. Vitrified 
Wheel Co., 80 N.E. 482, 194 Mass. 
341, 343. 

45 C.J. p 893 note 66. 

40. Cal.—Bateman v. .Doughnut Cor¬ 
poration of America, 147 P.2d 404, 
63 Cal.App,2d 711. 

Mo,—Jacobs V. Prank Adams Elec¬ 
tric Co., App., 97 S.W.2d 849. 

45 C.J. p 893 note 67. 

Better view 

The text rule has been declared to 
be the better view.—Queen v. Patent 
Scaffolding Co., 167 S.E. 7S9, 46 Ga. 
App. 364. 

41. Ga.—Queen v. Patent Scaffolding 
Co., supra. 

45 C.J. p 893 note 68. 

42. Cal.—Bateman y. Doughnut Cor- 
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such that it could only have been discovered while 
the article or appliance was in the manufacturer's 
hands, and could not have been discovered by the 
user,^^ although he had no actual knowledge of the 
defect. 

A distinction between a dealer and a manufac¬ 
turer is sometimes noted,and it has been held that 
a dealer is under no duty or obligation to examine 
the articles which he sells to ascertain whether there 
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are defects therein,^® or to inspect or test for latent 
or concealed defects or dangers, respect to 
articles or substances in packages as they come from 
the manufacturer,if there is no reasonable ground 
to anticipate that a failure to inspect the merchan¬ 
dise will result in injury to the buyer, ^nd that 
he is not liable for an injury arising from such de¬ 
fects where he had no actual knowledge thereof.^O 
However, the vendor has been held liable, although 


poration of America, 147 P.2d 404, 
63 Cal.App.Sd 711. 

Ga.—Queen v. Patent Scaffolding- Co., 
167 S.E. 789, 46 Ga.App. 364. 

Mo.—Zescli V, AbrsLsive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 353 Mo. 
558—Riggin v. Federal Cartridge 
Corp., App., 204 S.W.2d 94—McCor¬ 
mick V. Lowe & Campbell Athletic 
Goods Co., 144 S.W.2d 866, 235 Mo- 
App. 612. 

45 C.J. p 893 note 69. 

Buty of inspection generally see su¬ 
pra § 87. 

Duty of manufacturer to inspect or 
test for defects or dangers in parts 
purchased from others see supra 
subdivision c (1) of this section. 
Extent of duty to test 
Manufacturer of a product must 
exercise ordinary care to test product 
to determine whether or not it has a 
defect which would render it unsafe 
when applied to its intended use, and 
a failure to perform such duty ren¬ 
ders manufacturer liable to a person 
injured in consequence of such fail¬ 
ure while using such article in ordi¬ 
nary and usual manner.—McCormick 
V. Lowe & Campbell Athletic Goods 
Co., supra. 

Reasonalble care on manufacturer’s 
part involves making such inspec¬ 
tions and tests as manufacturer 
should recognize as reasonably nec¬ 
essary to obtain safe article.—Smith 
V. Peerless Glass Co., 181 N.E. 576, 
259 N.Y. 292, motion denied IS'2 N.E. 
2,25, 259 N.Y. 664. 

Manufacturer of coffee urn was 

held liable to person who was burned 
by coifee in urn, when one of handles 
broke away from body of urn while 
urn was being lifted, on ground that 
manufacturer was negligent in manu¬ 
facture and inspection and test of 
urn.—Hoenig v. Central Stamping 
Co., 287 N.Y.S. 118, 247 App.Div, 895, 
affirmed 6 N.E.2d 415, 273 N.Y. 485. 

43. Mo.—McLeod v. Linde Air Prod¬ 
ucts Co., 1 S.W.2d 122, 318 Mo. 397 
—Jacobs V. Frank Adams Electric 
Co., App., 97 S.W.2d 849. 

44. Mo.—McLeod v. Linde Air Prod¬ 
ucts Co., 1 S.W.2d 122, 318 Mo. 
397—Riggin v. Federal Cartridge 
Corp., App., 204 S.W.2d 94—Jacobs 
V. Frank Adams Electric Co., App., 
97 S.W.2d 849. 

45. Mo.—Corpus Juris cite^ in | 


Shroder v. Barron-Dady Motor Co., 
Ill S.W.2d 66, 70—Corpus Juris 
quoted in Isbell v. Biederman Fur¬ 
niture Co., App., 115 S.W.2d 46, 48. 
45 C.J. P 893 note 70. 

“Dealer” and “manufacturer” dis¬ 
tinguished generally see Manufac¬ 
turers § 1 a (3). 

46- U.S.—Sears, Roebuck & Co. v. 
Marhenke, C.C.A.9, 121 F.2d 598— 
Noble V. Sears Roebuck & Co., D. 
O.Wash., 12 F.Supp. 181. 

Cal.—Corpus Juris quoted in Tourte 
V. Horton Mfg. Co., 290 P. 919, 920, 
108 Cal.App. 22. 

Mich.—Camden Fire Ins. Co. v. Pe¬ 
terman, 270 N.W. 807, 278 Mich. 
615. 

Mo.—^Zesch V. Abrasive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 353 Mo. 
558—corpus Juris cited in Shroder 
V. Barron-Dady Motor Co., Ill S. 
■W‘.2d 66, 70—Corpus Juris quoted 
in Isbell v. Biederman Furniture 
Co., App., 115 S.W.2d 46, 48. 

45 C.J. p 893 note 71. 

47- U.S.—^Noble v. Sears Roebuck & 
Co., D.C.Wash., 12 F.Supp. 181. 

Ga.—^King Hardware Co. v. Ennis, 
147 S.E. 119, 39 Ga.App. 355. 

Mo.—^Zesch V. Abrasive Co. of Phila¬ 
delphia, 183 S.W.2d 140, 353 Mo. 
558—Shroder v. Barron-Dady Mo¬ 
tor Co., Ill S.W.2d 66. 

N.Y.—Bruckel v. Milhau, 102 N.Y.S. 
395, 116 App.Div. 832—Heggblom 
V. John Wanamaker New York, 36 
N.Y.S.2d 777, 178 Misc. 792. 

48. Ohio.—Rogers v. Kresge Co., 23 
Ohio N.P., N.S., 448. 

“Original package” rule 

Dealers of goods sold in original 
packages are not liable for defective 
condition thereof unless such condi¬ 
tion would be disclosed by even a 
cursory inspection.—Ebbert v. Phila¬ 
delphia Electric Co., 198 A. 323, 330 
Pa. 257. 

Bigid inspection or tests by vendor 
of such goods is not required.—^Eb- 
bert v. Philadelphia Electric Co., 
supra. 

49. Tex.—^Pound v. Popular Dry 
Goods Co., Civ.App., 139 S.W,2d 
341. 

50. U.S.—Sears, Roebuck & Co. v. 
Marhenke, C.C.A.9, 121 P.2d 598— 
Lynch v. International Harvester 
Co. of America, C.C,A.Okl., 60 F. 
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2d 223—^Noble v. Sears Roebuck & 
Co., D.C.Wash., 12 F.Supp, 181. 

Cal.—Corpus Juris quoted in Tourte 
V. Horton Mfg. Co., 290 P. 919, 920, 
108 Cal.App. 22. 

Ga.—King Hardware Co. v. Ennis, 
147 S.E. 119, 39 Ga.App. 355. 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 236, 
267 Mass. 501. 

Mich.—Camden Fire Ins. Co. v. Pe¬ 
terman, 270 N.W. 807, 278 Mich. 
615. 

Mo.—Corpus Juris quoted in Isbell y. 
Biederman Furniture Co., App., 115 
P.2d 46, 48. 

Pa.—Lundy v. Devitt, Com.Pl., 28 
Del.Co. 210. 

45 C.J. p 893 note 72. 

Clothing containing Injurious sub¬ 
stance 

La.—Boyd v. J. C. Penny Co., App., 
195 So. 87. 

MUk bottles 

As respects dairy's liability for 
injuries to grocer who cut his hand 
on breaking of milk bottle which he 
was removing from container, limit 
of dairy's duty was to provide 
against defects discernible on rea¬ 
sonable inspection and to handle bot¬ 
tles with reasonable care; the dairy 
is not liable for such injuries to the 
grocer, where it did not manufacture 
bottle or warrant that it was free 
from defects.—Coralnick v. Abbotts 
Dairies, 11 A.2d 143, ,337 Pa. 344. 

raulty design 

A furniture dealer who sold a fold¬ 
ing bed, manufactured by others, 
without warranty, which proved to 
be dangerous to persons using It, 
not from defective parts, but from 
inherent defects, resulting from 
faulty design, which neither he nor 
the purchaser could discover unless 
skilled in mechanics, was not liable 
for injuries resulting from the de¬ 
fects, where the sale was made on 
inspection, and the terms thereof 
were put In writing.—^White v. 
Oakes, 34 A. 175, 88 Me. 367, 32 
L.R.A. 592. 

■cruder some statutes, the seller 
who does not know of vices and de¬ 
fects in article sold is liable only for 
return of price and expenses of the 
sale, while seller who knows of vices 
and defects is not only liable for re¬ 
turn of price and expense of the sale, 
but also for whatever damage these 
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ignorant of the dangerous character or condition of j 
the article, if he could have discovered it by ex- j 
ercising reasonable care to utilize the peculiar op- t 
portunity and competence which, as a dealer in such I 
articles, he has or should have.®^ So, where the 
article sold is not an article such as commonly pass¬ 
es through the hands of a dealer in a sealed or 
closed package, but is one which is usually ex¬ 
posed in the process of selling, the dealer may have 
the duty to discover a defect that may reasonably 
attract the attention of a prudent dealer .^2 a deal¬ 
er who assumed the duty of inspecting and demon¬ 
strating a mechanical device for a consideration is 
liable to a purchaser thereof for injuries caused by 
a breach of such duty.^^ Some decisions impose a 
duty on a dealer and seller to discover defects which 
may be found by inspection alone as distinguished 
from dangers so concealed that mechanical tests 
are required to disclose them,^^ and impose liabil¬ 
ity for injuries resulting from a breach of such 
duty.^^ Of course, if a seller represents an article 
to be safe for a particular use when in fact it is 
imminently dangerous for such use, he is liable for 
negligence, where the representation is made with¬ 
out knowledge or concern for the truth or falsity 
thereof.^^ 

Neither the manufacturer nor seller can be held 
liable where there is no showing that he knew of 
the defect or danger, ought to have known of it, 


or could have ascertained it by the exercise of rea¬ 
sonable diligence.57 

Dealer representing himself as manufacturer. In 
accordance with the general rule imposing on a 
dealer holding himself out to be the manufacturer 
of an article the same liability as is imposed on a 
manufacturer for defects in the article, as discussed 
supra subdivision c (1) of this section, a dealer who 
so holds himself out is liable for defects which he 
could have discovered by proper inspection and 

tests.^s 

d. Articles Dangerous because of Packing 

A manufacturer or seller may be held liable for In¬ 
juries resulting from inherent changes created by the un¬ 
usual packing of an article without giving notice or warn¬ 
ing. 

A manufacturer or seller of an article or instru¬ 
ment is liable for an injury to a third person aris¬ 
ing from its use without the removal of certain 
packing where the article or instrument was packed 
in an unusual way, not known to the trade generally, 
rendering it inherently dangerous to persons using 
it in the way it was intended to be used, and the 
seller gave no notice or caution as to the danger 
but it seems that, where the packing is done in the 
usual way and the danger is known to the trade or 
profession generally, the seller need not give warn¬ 
ing thereof.60 a retail dealer handling original 


vices and defects in the thing’ sold 
might cause to the buyer, which 
damage was reasonably within con¬ 
templation of parties at time of the 
sale.—^Boyd v. J. C. Penny Co., La. 
App., 195 So. 87. 

51 . Mo.—Zesch V. Abrasive Co. of 
Philadelphia, 183 S.W.2d 140, 353 
Mo. 568—Shroder v. Barron-Dady 
Motor Co., Ill S.W.2d 66. 

52. U.S.—^Baker v. Sears, Roebuck & 
Co., D.C.Cal., 16 F.Supp. 925. 

Ga.—King Hardware Co. v. Ennis, 
147 S.E. 119, 39 Ga,App. 355. 

53. Pa.—Ebbert v. Philadelphia Elec¬ 
tric Co., 198 A. 323, 330 Pa. 257. 

Reason for ml© 

As respects a dealer’s liability, 
courts are not indifferent to the pub¬ 
lic safety and security against fatal 
or injurious consequences of negli¬ 
gence in demonstrating and testing 
mechanical devices for common pub¬ 
lic use and in which lurk obvious 
possibilities of danger.—^Ebbert v. 
Philadelphia Electric Co., supra. 
Dealer held not mere cohduit 
Pa.—^Ebbert v. Philadelphia Electric 
Co., supra. 

^ H.Y.—Santise v. Martins, Inc., 
17 N.T.S.2d 741, 258 App.Div. 668 
—Garvey v. Namm, 121 N.Y.S. 442, 


136 App.Div. 815—^Heggblom v. 
John Wanamaker New York, 36 N. 
Y.S.2d 777, 178 Misc. 792. 

55. N.Y.—Santise v. Martins, Inc., 
17 N.Y.S.2d 741, 268 App.Div. 663. 

Retailer of shoes 

(1) Liability of retailer of shoes 
for death of child from infection oc¬ 
casioned by a blister allegedly caused 
by a wrinkle in the lining of a shoe, 
although the shoes and fit had been 
represented as perfect, could be pred¬ 
icated on negligence irrespective of 
contract.—^Pearlman v. Garrod Shoe 
Co„ 11 N.E.2d 718, 276 N.Y. 172. 

(2) A department store which held 
itself out as owning, operating, or 
controlling shoe department was lia¬ 
ble for injury inflicted by nail pro¬ 
truding from inner sole of shoe tried 
on customer, since inspection would 
have revealed the danger.—Santise 
V. Martins, Inc., 17 N,Y.S.2d 741, 258 
App.Div. 668. 

56. Pa.—Ebbert v. Philadelphia Elec¬ 
tric Co., 191 A. 384, 126 Pa.Super. 
351, affirmed 198 A. 323, 330 Pa. 
257. 

mel to be used in stove 

One who sells a stove equipped to 
burn one type of fuel and represents 
that it is suitable, tor use with a 
different kind of fuel, when in fact 
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it is imminently dangerous when so¬ 
used, is liable to buyer for negligence 
to same extent as if he had sold 
stove knowing it to be dangerously 
defective.—^Dalrymple v. Sinkoe, 53 
S.E.2d 437, 230 N.C, 453. 

57. Mass.—McCabe v. Boston Con¬ 
sol. Gas Co., 50 N.E.2d 640, 314 
Mass. 493. 

45 C.J. p 893 note 73, 

58. Ill.—Lill V. Murphy Door Bed 
Co. of Chicago, 8 N.E.2d 714, 290 
Ill.App. 328. 

Dengtli of time before defect in 
construction of bed became known 
would not preclude one properly us¬ 
ing bed from recovering damages for 
injuries sustained because of defec¬ 
tive construction, since, when the 
accident did occur, it was the result 
of the negligence of seller, which 
represented that it was manufactur¬ 
er, in failing properly to test the 
bed before its sale and discover the 
defect.—^Lill v. Murphy Door Bed Co. 
of Chicago, supra. 

58. N.Y.—Rosebrock v. General 

Electric Co., 140 N.E. 571, 236 N.Y. 
227. 

45 C.J. p 894 note 74. 

60. N.Y.—^Rosebrock v. General Elec¬ 
tric Co., supra. 
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packages of merchandise prepared and packed by 
a manufacturer and having no knowledge, and not 
being chargeable with notice, that, by reason of the 
manner of packing or the use of unclean contain¬ 
ers, the merchandise contains deleterious substanc¬ 
es, is not negligent in failing to give warning there- 
of.^l 

e. Articles Dangerous because of Installation 

One who sells and installs an instrumentality for a 
known use is liable to the purchaser for injuries result¬ 
ing from negligence in the installation. 

One who installs an instrumentality for a known 
use, which involves a great danger to life and 
limb, must exercise a degree of care commensurate 
with the danger for the protection of those who 
rightfully may be subject to the periL^^ Accord¬ 
ingly, a person selling an article or substance and 
installing it or an instrumentality for using it is 
liable for any damages sustained by the purchaser 
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from negligence in the installation.^3 However, the 
authorities are in conflict on the question as to 
whether the seller is liable for injuries sustained by 
a third person who uses, operates, or comes within 
the proximity of the article or instrumentality, some 
decisions holding that he is liable^^ for injuries rea¬ 
sonably to be anticipated,^® and other decisions 
holding that he is not liable under such circum¬ 
stances.®® Thus it is both afflrmed®^ and denied^® 
that the seller is liable for injuries sustained by the 
wife of the purchaser. It has also been denied that 
a gas company is liable for injuries sustained by a 
third person by reason of negligence in the instal¬ 
lation of an instrumentality for using gas sold and 
furnished by the company.®^ 

§ 101. Persons Repairing Personal Property 

A person repairing personal property In such a negli¬ 
gent manner as to render it dangerous to a third person 
or to the other property of the owner is liable for injuries 
or damages due to his negligence. 


61. Ohio.—McMurray v. Vavgrhn’s 
Seed Store, 157 N.E. 567, 117 Ohio 
St. 236. 

Dealer's duty to inspect articles in 
packag-es coming from manufac¬ 
turer see supra subdivision c (2) 
(b) of this section. 

Liability of manufacturer or dealer 
for injuries from deleterious pat¬ 
ented or proprietary drugs or sub¬ 
stances and from poisonous sub¬ 
stances in harmless articles see 
supra subdivision b (2) of this sec¬ 
tion. 

62. Ky.—Conn v. Lexington Utili¬ 
ties Co., 25 S.W.2d 370, 233 Ky. 230. 

N.T.—Senauke v. Bronx Gas & Elec¬ 
tric Co., 284 N.Y.S. 710, 167 Misc. 
94S. 

63. La.—^McGuire v. Dalton Co., 
App., 191 So. 168. 

45 C.J. p 894 note 77. 

Cil-as range 

Person who was the housekeeper 
in her father's home was a party at 
interest and in privity of a contract 
covering the sale and installation of 
a gas range which father had bought, 
and as such she had a right and 
cause of action against seller and 
company which installed range under 
contract with seller for injuries 
caused by an explosion in range.— 
McGuire v. Dalton Co., supra. 

Kot water heatiiLg system 

Seller, installing tank of hot wa¬ 
ter heating system in place where 
water was more likely to freeze than 
would be indicated by conditions 
surrounding buyer, knowing or hav¬ 
ing reason to anticipate danger in 
lighting fire when water in tank was 
frozen, was held negligent.—^Fry v. 
Sears, Roebuck & Co., 260 K.W. 906, 
271 Mich. 469* 


Refrigerator 

Seller of refrigerator which used 
great Quantity of water in its opera¬ 
tion was held negligent in so install¬ 
ing refrigerator that wafer drained 
into ground underneath building, 
causing foundation of building to 
sink and walls to crack.—Senauke v. 
Bronx Gas & Electric Co., 284 N.Y.S. 
710, 157 Misc. 948. 

liability of majiufacturer 

Where dealer on arrival of milk¬ 
ing machines ordered from manu¬ 
facturer came into full possession 
and control of them under obligation 
to pay specified price, transaction 
was “sale," as regards manufactur¬ 
er’s liability for dealer's negligence 
in installing machine.—^Diddams v. 
Empire Milking Mach. Co., 240 N.W. 
895, 185 Minn. 270. 

64. U.S.—Tom v. Nichols-Pifield 
Shoe Mach. Co., Mass., 215 P. 881, 
132 C.C.A. 221. 

45 C.jr. p 894 note 78. 

Duty owing 

As respects furnace company’s 
liability to landlord for damages to 
building by fire resulting from negli¬ 
gent installation of furnace under 
contract with tenant, company owed 
a duty to tenant and to landlord to 
use care commensurate with danger 
to which furnace exposed person or 
property of tenant and landlord.— 
Holland Furnace Co. v. Nauracaj, 14 
N.E.2d 339, 105 Ind.App. 574. 
Negligence in. selection of employee 
Manufacturer was liable to buyer's 
employee if injury resulted from its 
negligence in sending incompetent 
man to supervise erection of silo, 
even though latter became buyer’s 
employee.—Moll v. Bester, 225 N.W. 
393, 177 Minn. 420. 
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Manufacturer or distributor 

In action to recover damages re- 
I suiting from explosion of coal and 
gas range which was allegedly im¬ 
properly constructed, it was imma¬ 
terial, as respects liability, that de¬ 
fendant installing the range was the 
distributor and not the manufacturer 
of the range.—Jaeger v. Elizabeth¬ 
town Consolidated Gas Co., 11 A.2(i 
746, 124 N.J.Law 420. 

Injury to property 
Members of family of owner of 
burned dwelling, although not par¬ 
ties to contract for installation of 
furnace, were not precluded from re¬ 
covering for loss of personalty.— 
Wright V. Holland Furnace Co., 243 
N.W. 387, 186 Minn. 265. 

Under a statute providing that no 
privity is necessary to support an 
action for tort, a right of action for 
injuries resulting from the negligent 
performance of a contract to install 
an oil burner was not confined to the 
parties to the contract.—Monroe v. 
Guess, 154 S.E. 301, 41 Ga.App. 697. 

65. Ky.—^Payton's Adm’r v. Child¬ 
ers Electric Co., 14 S.W.2d 208, 228 
Ky. 44. 

66 . Ky.—Bensinger Outfitting Co. v. 
Seaman, 280 S.W. 941, 213 Ky. 157. 

45 C.J. p 894 note 79. 

67. N.J.—Jaeger v. Elizabethtown 
Consolidated Gas Co., 11 A2d 746, 
124 N.J.Law 420. 

45 C.J. P 894 note 80. 

68 . Ky.—Osheroft v. Rhodes-Bur- 
ford Co., 262 S.W. 583, 203 Ky. 408. 

45 C.J. p 894 note 81, 

68 . Ohio.—Bailey v. Northwestern 
Ohio Natural Gas Co., 4 Ohio Cir. 

■ Ct. 471, 2 Ohio Cir.Dec. 656. 
Liability of gas company for inju¬ 
ries generally see Gas § 46. 
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§ 102 


A person repairing personal property in such a 
negligent manner as to render it dangerous or likely 
to cause injury to a third person*^^ or to other prop¬ 
erty of the owner’ll is liable for injuries or damag¬ 
es due to his negligence. Where, however, after 
a repair is made and the article turned over to its 
owner’s exclusive possession and control in a con¬ 
dition not imminently dangerous, the article is put 
to considerable use without incident, the repairman 
is not thereafter liable for injuries to third per¬ 
sons resulting from use of the article.'^^ 

§ 102. Joint and Several Liability 

If the concurrent negligence of two or more persons 
combined results in an injury to a third person, they are 
jointly and severally liable and the injured person may 
recover from either or all. 


In accordance with general rules of torts, as dis- 
cussed in the C.J.S. title Torts §§ 34-39, also 62 
C.J. p 1130 note 42-p 1136 note 99, where two or 
more persons, acting independently, without con¬ 
cert, plan, or agreement, negligently inflict dam¬ 
age or cause injury to another, the persons inflict- 
ing the damage are not jointly liable therefor, 
especially where the damage is not the ordinary and 
natural result of the preceding negligence but 
each is liable only for his proportion of the damag- 
es.*^^ If, however, the concurrent negligence of 
two or more persons combined results in an injury 
to a third person, they are jointly and severally lia¬ 
ble and the injured person may recover from ei¬ 
ther or all;'^6 the concurring negligence of one is 


70. Cal.—Dahms v. General Eleva¬ 
tor Co., 7 P.2d 1013, 214 Cal. 733. 
Mich.—Gimino v. Sears, Roebuck & 
Co., 14 N.W.2d 536, 308 Mich. 666. 
45 C.J. P 895 note 96. 

Liability of mantif acturer 
Ga.—Moody v. Martin Motor Co., 
App., 46 S.E.2d 197, 76 Ga.App. 
456. 

Elapse of time 

Doctrine respecting liability of 
manufacturer of an article not in¬ 
herently dangerous did not render 
company which had repaired defec¬ 
tive hanger supporting rail on which 
overhead crane traveled liable for 
injuries sustained two years later 
when hanger broke, track gave way, 
and crane operator and cab of crane 
were dropped to the floor, injuring 
operator, since there was no immi¬ 
nent danger in the use of the crane 
when the repair was made.—Miller v. 
Davis & Averill, 61 A.2d 253, 137 N. 
J.Law 671. 

71. Wash.—Burr v. Clark, 190 P.2d 
769. 30 Wash.2d 149. 

45 C.J. p 895 note 97. 

72. N.J.—Miller v. Davis & Averill, 
61 A.2d 253, 137 N.J.Law 671. 

Liability of independent contractor 
after completion and acceptance of 
work see supra § 95 b. 

73. Ga.—McGinnis v. Shaw, 167 S-E. 

533, 46 Ga.App. 248—^Armstrong 

Southern Ry. Co., 116 S.E. 31, 29 
Ga.App. 418—United Cigar Stores 
Co. V. Georgia Ry. & Power Co., 
107 S.E, 781, 27 Ga.App. 198. 

N.C.—Host V. Metcalfe, 14 S.E.2d 648, 
219 N.C. 607. 

74. Ga.—^Armstrong Southern Ry. 
Co., 116 S-E. 31, 29 Ga.App. 418— 
United Cigar Stores Co. v. Georgia 
R. & P. Co., 107 S.E. 781, 27 Ga. 
App. 198. 

N.C.—Bost V. Metcalfe, 14 S.E.2d 648 
219 N.C. 607. 

75. Ga.—McGinnis v. Shaw, 167 S. 
E. 533, 46 Ga.App. 248. 


Entiire damage cannot be recovered 
from one of two wrongdoers who in¬ 
jure plaintiff while acting independ¬ 
ently.—Panther Coal Co. v. Looney, 
40 S.E.2d 298, 185 Va. 758. 

76. U.S.—^Hower v. Roberts, C.C.A. 
Mo., 153 P.2d 726—McClave v. 
Moulton, C.C.A.Kan., 123 F.2d 450 
—Barker v. Kroger Grocery & 
Baking Co., C.C.A.I11., 107 P.2d 530, 
certiorari denied Kroger Grocery 
& Baking Co. v. Barker, 60 S.Ct. 
471, 309 U.S. 656, 84 L.Ed. 1005— 
Schwarz v. Fast, C.C.A.lsreb., 103 
P.2d 865—^Ervin v. Texas Co., C.C. 
A.Ark., 97 F.2d 806—Morris v. E. 
I. Du Pont De Nemours & Co., C.C. 
A.Mo., 68 P.2d 788—Watson v. 
Chevrolet Motor Co. of St. Louis, 
C.C.A.MO., 68 P.2d 686, certiorari 
denied Chevrolet Motor Co, of St. 
Louis V. Watson, 54 S.Ct. 716, 292 
U.S. 637, 78 L.Ed. 1490—Butler 

Mfg*. Co. V. W^allace & Tiernan 
Sales Corp., D.C.Mo., 82 F.Supp. 
635—Copley v. Stone, D.C.S.C., 75 
F.Supp. 203—^Palmer v. Moren, D. 
C.Pa., 44 F.Supp. 704—^Harrod v. 
Missouri Pac. R. Co., D.C.Ark., 26 
F.Supp. 619—Bagwell v. Southern 
Ry. Co., D.C.S.C., 21 F.Supp. 751— 
Siler V. Morgan Motor Co., D.C.Ky., 
15 F.Supp. 468. 

Ala.—Carter v. Franklin, 173 So. 861, 
234 Ala. 116—Corpus Juris cited in 
Chambers v. Cox, 130 So. 416, 419, 
222 Ala. 1—C?orpus Juris Q.v.oted in 
Burns V. Bythwood, 184 So. 346, 
348, 28 Ala.App. 335, certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 

Ark,—Swan v. Attaway, 201 S.W.2d 
27, 211 Ark. 510—Willbanks v. Ras¬ 
ter, 199 S.W.2d 602, 211 Ark. 88— 
Ward V. Walker, 178 S.W.2d 62, 20'6 
Ark. 988—Priestly v. Furst, 91 S. 
W.2d 599, 192 Ark. 374. 

Cal.—Strong v. Chronicle Pub. Co., 
93 P.2d 649, 34 Cal.App.2d 335— 
Gritsch v. Pickwick Stages System, 
81 P.2d 257, 27 Cal.App.2d 494— 
Corpus Juris quoted in Canvin v. 
General Brewing Corporation, 66 
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P.2d 691, 694, 20 Cal.App,2d 49— 
Corpus Juris cited in McDonald 
V. Standard Gas Engine Co., 47 P. 
2d 777, 780, 8 Cal.App.2d 464— 
Fishman v. Silva, 2 P.2d 473, 116 
Cal.App. 1— Corpus Juris cited in 
Holahan v. McGrew. 295 P. 1059. 
1060, 111 Cal.App. 443—Springer v. 
Pacific Fruit Exchange, 268 P. 951, 
92 Cal.App. 732. 

[ Colo.— Corpus Juris cited in Alden v. 
Watson, 102 P.2d 479, 482, 106 Colo. 
103. 

Del.—Leishman v. Brady, 3 A.2d 118, 
9 W.W.Harr. 559—Elliott v. Camp¬ 
er, 194 A. 130, 8 W.W.Harr. 504. 
Fla.—Hudson v. Weiland, 8 So.2d 37, 
150 Fla. 523—Nichols v. Rothkopf, 
185 So. 725, 135 Fla. 749—Fein- 
stone V, Allison Hospital, 143 So. 
251, 106 Fla. 302. 

Ga.—Hopkins v. City of Atlanta, 157 
S.E. 473, 172 Ga. 254—Central 

Truckaway System v. Harrigan, 63 
S.E.2d 186, 79 Ga.App. 117—^Atlan¬ 
ta Gas Light Co.' v. Mills, 51 S.E. 
2d 705, 78 Ga.App. 690—Clinton v. 
Gunn-Willis Lumber Co.,- 49 S.E. 
2d 143, 77 Ga.App. 643—Smith v. 
American Oil Co., 49 S.B.2d 90, 77 
Ga.App. 463—Tallman v. Green, 41 
S.E.2d 339, 74 Ga.App. 731—Cal¬ 
lahan V. Cofield, 7 S.E.2d 592' 61 
Ga.App. 780—Bozeman v. Blue’s 
Truck Line, 7 S.E.2d 412, 62 Ga. 
App. 7—Gazaway v. Nicholson, 5 
S.E.2d 391, 61 Ga.App. 3 , affirmed 
9 S.E.2d 154, 190 Ga, 345—Ijongino 
V. Moore, 187 S.E. 203, 53 Ga.App. 
674—City of Atlanta v. Harris, 182 
S.E. 202, 52 Ga.App. 56—McGinnis 
V. Shaw, 167 S.E. 533, 46 Ga.App. 
248. 

Ill.—Storen v. City of Chicago, 27 N. 
E.2d 53, 373 Ill. 530—^Walters v. 
Checker Taxi Co., 60 N.E 2d 260, 
325 Ill.App. 578—Osinski v. Ben¬ 
son, 56 N.E.2d 665, 323 IlLApp. 562 
—Johnson v. Turner, 49 N.E.2d 297, 
319 Ill.App. 265—Gleason v. Cun¬ 
ningham, 44 N.E.2d 940, 316 Ill. 
App. 286—Cooper v. Safeway 



§ 102 


NEGLIGENCE 


65 C.J.S. 


Lfines, 26 N’.E.2d 632, 304 Ill.App. 
302. 

Ind.—^Dunbar v. Demaree, 2 N.E.2d 
1003, 102 Ind.App. 585—^Kraning 

V. Taggart, 1 N.E,2d 689, 103 Ind. 
App. 62—Heerdink v. Kohmescher, 
180 N.E. 683, 94 Ind.App. 296— 
Indian Refining Co. v. Summerland, 
173 N-E, 269, 92 Ind.App. 429. 

Kan.—Jones v. Kansas City Public 
Service Co., 147 P.2d 723, 158 Kan. 
367—Gibson v. Bodley, 133 P.2d 
112, 156 Kan. 338—Taggart v. Yel¬ 
low Cab Co. of Wichita, 131 P.2d 
924. 156 Kan. 88—Tilden v. Ash, 67 
P.2d 614, 145 Kan. 909—Acock v. 
Kansas City Power & Light Co., 
10 P.2d 877, 135 Kan. 389—Mayhew' 
V. De Coursey, 10 P.2d 10, 135 Kan. 
184. 

Ky.—Lyons v. Southeastern Grey¬ 
hound Lines, 137 S.W.2d 1107, 282 
Ky. 106—Leachman v. City of 
Louisville, 109 S.W.2d 614, 270 Ky. 
260—Owen Motor Freight Lines v. 
Russell's Adm'r, 86 S.W.2d 708, 
260 Ky. 795. 

La.—Letts v, Krause & Managan, 
App.. 26 So.2d 838, followed in 26 
So.2d 845 and Shell Oil Co. Inc. v. 
Krause & Managan Inc., 26 So.2d 
845—Russo V, Aucoin, App., 7 So.2d 
744. 

Mass.—Gavin v. Kluge, 176 K.E. 193, 
275 Mass. 372. 

Mich.—Gleason v. Hanafin, 13 N.W. 
2d 196, 308 Mich. 31—Grand Trunk 
Western R. Co. v. Lovejoy, 7 hT.W. 
2d 212, 304 Mich. 35—Camp v. Wil¬ 
son, 241 K.W. 844. 258 Mich. 38. 
Minn.—^Nees v. Minneapolis St. Ry. 
Co., 16 N.W.2d 758, 218 Minn. 532— 
Roadman v. C. E. Johnson Motor 
Sales, 297 N.W. 166, 210 Minn. 59 
—Bartley v, Fritz, 285 N.W. 484, 
205 Minn. 192—Kulla v. E. B. Crab¬ 
tree Co., 280 N.W. 16. 203 Minn. 
105—Shuster v. Vecchi, 279 N.W. 
841, 203 Minn. 76—Thorstad v. 

Doyle. 273 N.W. 255, 199 Minn. 543 
—Findley v. Brittenham, 271 N.W. 
449, 199 Minn. 197. 

Miss.—Mississippi Cent. R. Co. v. 
Roberts, 160 So, 604, 173 Miss. 487, 
appeal dismissed 56 S.Ct. 107, 296 

U.S. 536, 80 L.Ed, 38. 

Mo.—Smith v. Mabrey, 154 S-W.2d 
770, 348 Mo. 644—Christiansen v. 
St. Louis Public Service Co., 62 S. 
W.2d 828, 333 Mo. 408—State ex 
rel. Hancock v. Palkenhainer, 291 
S.W. 466, 316 Mo. 651—Whitley v. 
Eagle-Picher Lead Co., 115 S.W.2d 
536, 232 Mo.App. 178. 

Mont.—Lake v. Emigh, 190 P.2d 560 
—Jones V. Northwestern Auto Sup¬ 
ply Co., 18 P.2d 305, 93 Mont. 224 
—^JorpxLS Juris q.uoted in Markino- 
vich V. Tierney, 17 P.2d 93, 96, 93 
Mont. 72—C?orpus Juris cited iu 
Black V. Martin, 292 P. 577, 580, 88 
Mont. 256. 

Neb.—Robinson v. Dawson County 
Irr. Co., 15 N.W.2d 231, 145 Neb. 
32—^McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 


Neb. 439—Grantham v. Watson 
Bros. Transp. Co., 6 N.W.2d 372, 
142 Neb. 362, rehearing denied 9 
N.W.2d 157, 142 Neb. 362—Andrew 
V. Clapper, 274 N.W. 209, 133 Neb. 
110—Schweppe v. Uhl, 149 N.W. 
789, 97 Neb. 328. 

N.Y.—Clark v. New York Hotel Stat- 
ler Co., 227 N.Y.S. 671, 223 App. 
Div. 237—Gleason v. Hillcrest Golf 
Course, 265 N.Y.S. 886, 148 Misc. 
246. 

N.C.—Bechtler v. Bracken, 11 S.E.2d 
721, 218 N.C. 515—Brown v. South¬ 
ern Ry. Co., 167 S.E. 479, 204 N.C. 
25. 

Ohio.—Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20— 
Wery v. Seff, 25 N.E.2d 692, 136 
Ohio St. 307—^Blanton v. Sisters of 
Charity, 79 N.E.2d 688, 82 Ohio 
App. 20—^Erie County United Bank 
V. Berk, 56 N.E.2d 285, 73 Ohio 
App. 314—Smith v. Fisher, App., 
32 N.E.2d 561— Corpus Juris cited 
tu Dash V. Fairbanks, Morse & Co., 
195 N.E. 413, 415, 49 Ohio App. 57— 
Szabo V. Tabor Ice Cream Co., 174 
N.E. 18, 37 Ohio App. 44—Colum¬ 
bus Ry., Power & Light Co. v. 
Lombard, 168 N.E. 619, 33 Ohio 
App. 47. 

Okl.—Oklahoma Ry. Co. v. Ivery, 204 
P.2d 978— Corpus Juris cited in 
Delaney v. Morris, 145 P.2d 936, 
193 Okl. 589—British-American Oil 
Producing Co. v. McClain, 126 P.2d 
530, 191 Okl. 40—Phillips Petrole¬ 
um Co. V. Vaudergriff, 122 P.2d 
1020, 190 Okl. 280—Ironside v. 

Ironside, 108 F.2d 157, 188 Okl. 267, 
134 A.D.R. 621—Oklahoma City v. 
Miller, 65 P.2d 990, 179 Okl. 363— 
Corpus Juris quoted iu Texas Co. 
V. Taylor, 61 P.2d 574, 576, 178 
Okl. 21— Corpus Juris quoted in 
Prairie Oil & Gas Co. v. Laskey, 
46 P.2d 484, 486, 173 Okl. 48— 
Corpus Juris quoted in Town of 
Sentinel v. Riley, 43 P.2d 742, 746, 
171 Okh 533— Corpus Juris quoted 
in City of Skiatook v. Carroll, 21 
P.2d 498, 499, 163 Okl. 149—Burt 
Corporation v, Crutchfield, 6 P.2d 
1055, 153 Okl. 2—Rhodes v. Lamar, 
292 P. 335, 145 Okl. 223. 

Or.—Dunn v. First Nat. Bank, 39 P. 
2d 944, 149 Or. 97—^Fieger v. Im¬ 
perial Skating Rink, 35 P.2d 683, 
148 Or. 137—^Hansen v. Bedell Co., 
268 P. 1020, 126 Or. 155. 

Pa.—^Davenport v. Evans, 60 A.2d 30, 
360 Pa. 74—Schiele v. Motor 
Freight Express, 36 A.2d 467, 348 
Pa. 525, followed in Parsons v. 
Motor Freight Express, 36 A.2d 
470, 348 Pa. 530—^Holstein v. Kro¬ 
ger Grocery & Baking Co., 34 A.2d 
491, 348 Pa. 183—^Bisson v. John B. 
Kelly, Inc., 170 A. 139, 314 Pa. 99 
—O’Malley v. Laurel Line Bus Co., 
166 A. 868, 311 Pa. 251—Bailey v. 
C. Lewis Lavine, Inc., 153 A. 422, 
302 Pa. 273—^Hughes .v. Pittsburgh 
Transp. Co., 150 A. 153, 300 Pa. 55 
—Rife V. Pittsburgh Rys. Co., 148 
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A. 102 , 298 Pa. '256—^Diehl v. Fidel¬ 
ity Philadelphia Trust Co., 49 A2d 
190, 159 Pa.Super. 513—Emblem 
Oil Co. V. Taylor, 179 A, 773, Hg 
Pa.Super. 259—Woodring v. City 
of Easton, 164 A. 921, 108 Pa.Super. 
431—Hall V. Belmont Auto Truck¬ 
ing Co., 90 Pa.Super. 176—Daven¬ 
port V. Evans, Com.Pl., 58 Dauph. 
Co. 424—McVeigh v. Scran ton- 
Spring Brook Water Service Co., 
Com.pl., 46 Lack.Jur. 177. 

S.C.—Corpus Juris cited in Bridge 

V. Orange Crush Bottlers, 162 SE 
325, 326, 164 S.C. 351. 

Tenn.—Morris v. Bolling, App., 218 
S.W. 2 d 754—^Waller v. Skeleton, 
App., 211 S.W.2d 690, certiorari 

denied 211 S.W.2d 445, 186 Tenn 

433. 

Tex.—^Austin Road Co. v. Pope, 216 S. 

W. 2d 563—^Atchison v. Texas & p, 

Ry. Co., 186 S.W.2d 228, 143 Tex. 
466—^Hampton & Kennedy Lumber 
Co. v. Whitfield, Civ.App., 213 S. 
W.2d 152—Herndon v. Hallibur¬ 

ton Oil Well Cementing Co., Civ. 
App., 154 S.W.2d 163, error re¬ 

fused—Citizens’ Nat. Bank of 
Abilene v. Overstreet, Civ.App., 77 
S.W.2d 250, error refused—Corpus 
Juris cited in Dixie Motor Coach 
Corporation v. Galvan, Civ.App., 56 
S.W.2d 268, 271, set aside on other 
grounds 86 S.W.2d 633, 126 Tex. 
109—^Northern Texas Utilities Co. 
V. Floyd, Civ.App., 21 S.W.2d 6, 
error dismissed. 

Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173—Wagner v. Village of 
Waterbury, 196 A. 745, 109 Vt. 368 
—Town of Sharon v. Anahama 
Realty Co., 123 A. 192, 97 Vt. 336. 

Va.—Murray v. Smithson, 48 S.B.2d 
239, 187 Va. 759—Schools v. Walk¬ 
er, 47 S.E.2d 418, 187 Va. 619— 
Luck V. Rice, 29 S.E.2d 238, 182 
Va. 373—Yonker v. Williams, 192 
S.E. 753, 169 Va. 294—Boise v. 
Warren, 164 S.E. 655, 158 Va. 505 
—Norfolk & P. B. L. R. Co. v. 
Parker, 147 S.E. 461, 154 Va. 484— 
Carolina, C. & O. Ry. v. Hill, 89 
S.E. 902, 119 Va. 416. 

Wash.—Michigan Millers Mut. Fire 
Ins. Co. V. Oregon-Washington R. 
& Nav. Co., 201 P.2d 207—Hern¬ 
don V. City of Seattle, 118 P.2d 
421, 11 Wash.2d 88—Seibly v. City 
of Sunnyside, 35 P.2d 56, 178 Wash. 
632—Young v. Smith, 7 P.2d 1, 166 
Wash. 411—Gabrielsen v. City of 
Seattle, 272 P. 723, 150 Wash. 157, 
63 A.L.R. 200, aflirmed 278 P. 1071, 
152 Wash. 700, 63 A.L.R. 200— 
Ringaard v. Allen Lubricating Co., 
267 P. 43, 147 Wash. 653. 

W.Va.—Sigmon v. Mundy, 26 S.E.2d 
636, 125 W.Va. 691—Baker v. City 
of Wheeling, 185 S.E. 842, 117 W. 
Va. 362—Hutcherson v. State, 142 
S.E. 444, 105 W.Va. 184. 

Wis.—Ready v. Hafeman, 300 N.W. 

,480, 239 Wis. 1—Walker v. Kroger 
Grocery & Baking Co., 252 N.W. 
721, 214 Wis, 519, 92 A.L.R. 680— 
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no excuse or defense to anothen'^'^ Unless segrega¬ 
tion as to causation can be established'^^ or the 
damage caused by each is clearly separable so as to 


permit assignment of distinct responsibility,'^^ each 
is liable for the entire damage,if the results pror 
duced are indivisible,even though another was. 


Brown v. Haertel, 246 N.W. 691, 
210 Wis. 354. 

y;yo .—Phelps v. Woodward Const. 
Co,, 204 P.2d 179—Hester v. Colise¬ 
um Motor Co., 2S5 P. 7S1, 41 Wyo. 
345. 

45 C.J. P 895 note 2. 

Concurring cause as proximate cause 
see infra § 110. 

Contribution among persons liable 
for injury from negligence see 
Contribution § 11. 

Joint and several liability: 

For: 

Injury to servant see Master 
and Servant § 195. 

Negligent operation of one or 
more motor vehicles see Motor 
Vehicles § 427. 

Of: 

Contractor and subcontractor 
see Master and Servant § 609. 
Master and servant see Master 
and Servant § 579. 

Independent as well as joint liability 
Me.—Arnst v. Estes, 8 A,2d 201, 136 
Me. 272. 

Concurrent or successive negligence 
causing injury 

Mo.—Berryman v. People's Motor- 
bus Co. of St. Louis, 54 S.W.2d 
747, 228 Mo.App. 1032, certiorari 
quashed State ex rel. St. Louis 
Public Service Co. v. Becker, 66 S. 
W.2d 141, 334 Mo. 115. 

Wash.—Thornton v. Eneroth, 30 P,2d 
951, 177 Wash. ^1—Nicholson v. 

Postal Telegraph Cable Co. of 
Washington, 299 P. 397, 162 Wash. 
603. 

Liability in solido or solidary obliga¬ 
tion 

U.S.—Banks v. Associated Indem. 

Corp., C.C.A.La., 161 F.2d 305. 

La.—Huguet v. Louisiana Power & 
Light Co., 200 So. 141, 196 La. 771 
—Abrego v. Tri-State Transit Co., 
App., 21 So.2d 681—Iglesias v. 
Campbell, App., 175 So. 145, rein¬ 
stating decree on rehearing. 

joint tort-feasors 

(1) Persons whose concurrent neg¬ 
ligence proximately causes injury to 
another are joint tort-feasors. 

U.S.—Kittleson v. American Dist. 

Tel. Co., D.C.Iowa, 8i F.Supp. 25. 
La. Opelousas-St. Landry Securi¬ 
ties Co. V. Causey, App., 185 So. 
8^, reinstated 188 So. 654. 

N.C.—West V. Collins Baking Co., 181 
S.E. 551, 208 N.C. 526—Myers v. 
Southern Public Utilities Co., 180 
S.E. 694, 208 N.C. 293. 

Pa.—Rau V. Manko, 17 A.2d 422, 341 
Pa. 17. 

(2) As joint tort-feasors, they are 

jointly and severally liable for the 
injuries. . , 
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U. S.—^Kittleson v. American Dist. 
Tel. Co., D.C.Iow^a, 81 F.Supp. 25. 

Ga.—Reeves v. McHan, 50 S.E.2d 
787, 78 Ga,App. 305. 

(3) In order to be joint tort-fea¬ 
sors, parties must either act togeth¬ 
er in committing wrong or their acts, 
if independent of each other, must 
unite in causing single injury, and 
there must be common intent to do 
that which results in injury, or their 
separate acts of negligence must 
concur in producing a single and in¬ 
divisible injury.—Bost v. Metcalfe, 
14 S.E.2d 648, 219 N.C. 607. 

(4) A person whose negligent con¬ 
duct causes injury to another and 
physician who negligently treats 
such injury thereby aggravating 
damages flowing from original inju¬ 
ry are not joint tort-feasors. 

N.T.—Parchefsky v. Kroll Bros., 196 
N.E. 308, 267 N.T. 410, 98 A.L.R. 
1387. 

N.C.—Bost V. Metcalfe, 14 S.E.2d 648, 
219 N.C. 607. 

(5) A joint tort-feasor is liable for 
his own actual negligence.—Fedden 

V. Brooklyn Eastern District Ter¬ 
minal, 199 N.T.S. 9, 242 App.Div. 741 
—Kinsey v. William Spencer & Son 
Corporation, 300 N.T.S. 391, 165 Misc. 
143, afflrmed 8 N.T.S.2d 529, 255 App. 
Div. 995, affirmed 22 N.E.2d 168, 281 
N.T. 601. 

77. Ala.— Corpus Juris quoted in 
Burns v. Bythwood, 184 So. 346, 
348, 28 Ala.App. 335, certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 

Arxz.—Nichols v. City of Phoenix, 202 
P.2d 201, 68 Ariz. 124. 

Ark,—^Ward v. Walker, 178 S.W.2d 
62, 206 Ark. 988. 

Cal.—Fagan v. Union Pac. R. Co., 193 
P.2d 776, 85 Cal.App.2d 583—John 
V. B. B. McGinnis Co., 99 P.2d 323, 
37 Cal.App.2d 176—Corpus Juris 
quoted in Canvin v. General Brew¬ 
ing Corporation, >66 P.2d 691, 694, 
20 Cal.App.2d 49. 

Ga.—Clinton v. Gunn-Willis Lumber 
Co., 49 S.E.2d 143, 77 Ga.App. 643. 
Ind.—Heerdink v, Kohmescher, 180 
N.E. 683, 94 Ind.App. 296. 

Mich.—Brackins v. Olympia, Inc,, 25 
N.W.2d 197, 316 Mich. 275, 168 A. 
L.R. 890—Barkman v. Montague, 
298 N.W. 273, 297 Mich. 538. 

Minn.—^Nees v. Minneapolis St. Ry. 

Co., 16 N.W.2d 758, 218 Minn. 632. 
N.C.—Smith v. Link, 188 S.E. 631, 210 
N.C. 815—West v. Collins Baking 
Co., 181 S.E. 551, 208 N.C. 626— 
Myers v. Southern Public Utilities 
Co., 180 S.E. 694, 208 N.C. 293. 

Okl.— Corpus Juris quoted in Texas 
Co. V. Taylor, 61 P.2d 574, 576, 178 
Okl. 21— Corpus Juris quoted in 
Prairie Oil & Gas Co. v. Laskey, 46 
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P.2a 484, 486, ITS Okl. 48—CorptiS 
Juris quoted in Town of Sentinel 

V. Riley, 43 P.2d 742, 746, 171 Okl. 
533—Corpus Juris quoted in City 
of Skiatook v. Carroll, 21 P.2d 498, 
499, 163 Okl. 149. 

Tenn.—Cartwright v. Graves, 184 S. 

W. 2d 373, 182 Tenn. 114—Morris v. 
Bolling, App., 218 S,W.2d 754. 

Tex.—Atchison v. Texas & P. Ry. Co., 
186 S.W.2d 228, 143 Tex. 466— 

Southwestern Greyhound Lines v. 
Wafer, Civ.App.. 208 S.W.2d -614, 
error refused. 

Va.—Schools V, Walker, 47 S.E. 2d 
418, 187 Va. 619—Tonkers v. WiP 
liams, 192 S.E. 753, 169 Va. 294. 

45 C.J. p 896 note 3. 

Principle is inapplicable unless de¬ 
fendant’s negligence is proved.— 
Rauch V. Des Moines Electric Go., 
218 N.W. 340, 206 Iowa 309. 

78, Cal.—Finnegan v. Royal Realty 
Co., App., 204 P.2d 661. 

Where contributive but not con¬ 
certed action of two persons results 
in injury to third, each tort-feasor is 
liable for those damages which it is 
reasonably probable resulted from 
his own negligence.—Grzybowski v. 
Connecticut Co., 164 A. 632, 116 Conn. 
292. 

79. Mich. — Barkman v. Montague, 
298 N.W. 273, 297 Mich. 538. 

Mo.—Berryman v. People's Motor 
Bus Co. of St. Louis, 54 S.W.2d 747, 
228 Mo.App. 1032, certiorari quash¬ 
ed State ex rel. St. Louis Public 
Service Co. v. Becker, 66 S.W.2d 
141, 334 Mo. 115. 

80- Cal.—Finnegan v. Royal Realty 
Co., App., 204 P.2d 661. 

Me.—Atherton v. Crandlemire, 33 A. 
’2d 303, 140 Me. 28. 

Mich.—Barkman v. Montague, 298 N. 

W. 273, 297 Mich. 638. 

Mo.—Berryman v. People’s Motor 
Bus Co. of St. Louis, 54 S.W.2d 747, 
228 Mo.App. 1032, certiorari quash¬ 
ed State ex rel. St. Louis Public 
Service Co. v. Becker, 66 S.W.2d 
141, 334 Mo. 115. 

Ohio.—^Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20. 

Vt.—^Hunter v. Preston, 166 A. 17, 105 
Vt. 327—Coldwell v. Lang, 166 A. 
10. 105 Vt. 359. 

45 C.J. p 896 note 4. 

Entire liability rests on facts that 
each defendant is responsible for the 
loss and the absence of a legal basis 
for apportionment of the damage.— 
Arnst V. Estes, 8 A.2d 201, 136 Me. 
272. 

81. Cal.^—Finnegan v. Royal Realty 
Co., App., 204 P,2d 661. 
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equally culpable,or contributed in a greater de¬ 
gree to the mjury.^3 Under such circumstances, no 
consideration is to be given to the comparative de¬ 
grees o£ negligence^^ or culpability®^ of the tort¬ 
feasors, or the degree of care owing by each,®® or 


their respective rights inter sese,^^ and further in¬ 
quiry as to proximate cause is not pertinent^S if 
the injury would not have been sustained except for 
the negligence of all.®® 


82- Ala.—Corpus Juris quoted in 
Burns v. Bythwood, 184 So. 346, 
348, 28 Ala.App. 335, certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 

Cal.— Corpus Juris OLuoted in Canvin 
V. General Brewing Corporation, 66 
P.2d 691, 694, 20 Cal.App.2d 49. 

Okl.—Delaney v. Morris, 145 P.2d 
936, 193 Okl. 589— Corpus Juris 

quoted in Texas Co. v, Taylor, 61 
P.2d 574, 576, 178 Okl. 21— Corpus 
Juris quoted in Prairie Oil & Gas 
Co. V. Daskey, 46 P.2d 484, 486, 173 
Okl. 48— Corpus Juris quoted in 
Town of Sentinel v. Riley, 43 P.2d 
742, 746, 171 Okl. 533— Corpus Ju¬ 
ris quoted in City of Skiatook v. 
Carroll, 21 P:2d 498, 499, 163 Okl. 
149. 

Va.—Murray v. Smithson, 48 S.E.2d 
239, 18'7 Va. 759—Luck v. Rice, 29 
S.E.2d 238, 182 Va, 373. 

45 C.J. p 896 note 4. 

83. Ala.— Corpus Juris quoted in 
Burns v. Bythwood, 184 So. 346, 
348, 28 Ala.App. 33'5, certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 

Cal.—Reilly v. California St. Cable 

R, Co., 173 P.2d 872, 76 Cal.App.'2d 
620—Corpus Juris quoted in Canvin 
V. General Brewing Corporation, 66 
P.2d 691, 694, 20 Cal.App.2d 49. 

Ga.—Gazaway v. Nicholson, 5 S.E.'2d 
391, 61 Ga.App. 3, affirmed 9 S.B.2d 
154, 190 Ga. 345. 

Ill. —^Wol££ Mfg. Co. V. Wilson, 46 
IlLApp. 381. 

Ind.—^Hoesel v. Cain, 53 N,E.2d 165, 
2'22 Ind. 330, rehearing denied 53 
N.B.2d 769, 222 Ind. 330. 

Mo.—Gray v. Kurn, 137 S.W.2d 558, 
345 Mo. 1027. 

N.C.—Smith v. Sink, 188 S.E. 631, 
210 N.C, 815. 

Okl.— Corpus Juris quoted in Texas 
Co. V. Taylor, 61 P.2d 574, 676, 178 
Okl. 21— CosnE^us Juris quoted in 
Prairie Oil & Gas Co. v. Laskey, 
46 P.2d 484, 486, 173 Okl. 48— 
Corpus Juris quoted in Town of 
Sentinel v. Riley, 43 P.2d '742, 746, 
171 Okl. 533— Corpus Juris quoted 
in City of Skiatook v. Carroll, 21 
P.2d 498, 499, 163 Okl. 149. 

Tex.—Corpus Juris cited in Dixie 
Motor Coach Corporation v. Gal¬ 
van, Civ.App., 56 S.W.2d 268, 271, 
set aside on other grounds, Com. 
App., 86 S.W.2d 633, 126 Tex. 109. 

Va.—Murray v. Smithson, 48 S.E1.2d 
'239, 187 Va. 759—Luck v. Rice, 29 

S. E.2d 238, 182 Va. 373. 

Wis.—^Ready v. Hafeman, 300 N.W. 
480, '239 Wis. 1. 

Election of injured person 

An injured party may, at his elec¬ 
tion, hold a joint tort-feasor, who is 


guilty of a lesser degree of negli¬ 
gence liable for the whole damage, 
if the injured party desires to do so, 
and he may permit the one guilty 
of the higher degrree of fault to go 
without any liability whatever.—^Fal- 
gout V. Younger, La,App., 192 So. 
706. 

84. La.—Abrego v. Tri-State Transit 
Co., App., 22 So.2d 681. 

Mo.—^Haynie v. Jones, 127 S.W.2d 10'5, 
233 Mo.App. 948. 

]Sr.C.—West V. Collins Baking Co., 
181 S.E. 551, 208 N.C. 526—^Myers 
V. Southern Public Utilities Co., 
180 S.E. 694, 208 N.C. 293. 

Okl.— Corpus Juris quoted in Texas 
Co. V. Taylor, 61 P.2d 574, 576, 178 
Okl. 21— Corpus Juris quoted in 
Prairie Oil & Gas Co. v. Laskey, 46 
P.2d 484, 486, 173 Okl. 48— ^Corpus 
Juris quoted in Town of Sentinel 

V. Riley, 43 P.2d 742, 746, 171 Okl. 
633—Corpus Juris quoted in City 
of Skiatook v. Carroll, 21 P.'2d 498, 
499, 163 Okl. 149. 

Va.—Murray v. Smithson, 48 S.E.2d 
239, 187 Va. 759—Luck v. Rice, 29 
S.E.2d 238, 182 Va. 373. 

W.Va.—^Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 691—^Hutcherson v. 
Slate, 142 S.E. 444, 105 W.Va. 184. 
45 C.J. p 896 note 6. 

Wanton and reckless conduct of 
one and mere want of ordinary care 
on the part of the other do not pre¬ 
vent joint liability.—^Bechtler v. 
Bracken, 11 S.E.2d 721, 218 N.C. 515. 

85. Colo.—Alden v. Watson, 102 P- 
2d 479, 106 Colo. 103. 

Kan.—Gibson v. Bodley, 133 P.2d 
112, 1-56 Kan. 338—Taggart v. Yel¬ 
low Cab Co. of W'icliita, 131 P.2d 
924, 156 Kan. 88—Tilden v. Ash, 
67 P,2d 614, 145 Kan. 909. 

Mich.—^Barkman v. Montague, 298 N. 

W. '273, 297 Mich. 538. 

Mo.—^Haynie v. Jones, 127 S.W.2d 105, 
233 Mo.App. 948—^Berryman v. Peo¬ 
ple's Motorbus Co. of St. Louis, 
54 S.W.2d 747, 228 Mo.App. 1032, 
certiorari quashed State ex rel. 
St. Louis Public Service Co. v. 
Becker, 66 .S.W.2d 141, 334 Mo. 115. 
Mont.—^Lake v. Emigh, 190 P.2d 650. 
Okl.— Corpus Juris quoted in Texas 
Co. V. Taylor, 61 P.2d 5'74, 676, 
178 Okl. 21— Corpus Juris quoted in 
Prairie Oil & Gas Co. v. Laskey, 
46 P.2d 484, 486, 173 Okl. 48— 
Corpus Juris quoted in Town of 
Sentinel v. Riley, 43 P.2d 742, 746, 
171 Okl, '533— Corpus Juris quoted 
in City of Skiatook v. Carroll, 21 
P.2d 498, 499, 163 Okl. 149. 

45 C.J. p 896 note 7. 

86. Ga.—Gazaway v. Nicholson, 5 
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S.E.2d 391, 61 Ga.App, 3, affirmed 
9 S.E.2d 154, 190 Ga. 345—Longino 
V. Moore, 187 S.E, 203, S3 Ga.App. 
674—McGinnis v. Shaw, 167 S.E. 
533, 46 Ga.App. 248. 

Mo.—Haynie v. Jones, 127 S.lV.2d 
105, 23 3 Mo.App. 948—Berryman v. 
Peoples Motorbus Co. of St. Louis, 
54 S.W.2d 74'7, 228 Mo.App. 1032, 
certiorari quashed State ex rel. 
iSt. Louis Public Service Co. v. 
Becker, 66 S.W.2d 141, 334 Mo. 
115. 

Okl.—Corpus Juris quoted in Texas 
Co. v. Taylor, Okl., 61 P.2d 574, 
676, 178 Okl. 21—Corpus Juris 
quoted in Prairie Oil & Gas Co. v. 
Laskey, 46 PJ2d 484, 486, 173 Okl. 
48—Corpus Juris quoted in Town 
of Sentinel v. Riley, 43 P.2d 742, 
746, 171 Okl. 533—Corpus Juris 
quoted in City of Skiatook v. Car- 
roll, 21 P.2d 498, 499, 163 Okl. 149. 
45 C.J. p 896 note 8. 

87. La.—^Abrego v. Tri-State Transit 
Co., App., 22 So.2d 681. 

88. Colo.— Corpus Juris cited in 
Leonard v. Bauer, 149 P.2d 376, 
379, 112 Colo. 399— Corpus Juris 
cited in Alden v. Watson, 102 P. 
2d 479, 483, 106 Colo. 103. 

Okl.— (Corpus Juris quoted in Texas 
Co. V. Taylor, Okl., 61 P.2d '574, 
576, 178 Okl. '21— Corpus Juris 

quoted in Prairie Oil & Gas Co. 
V. Laskey, 46 P.'2d 484, 486, 173 
Okl. 48— Corpus Juris quoted in 
Town of Sentinel v. Riley, 43 P. 
2d 742, 746, 171 Okl. 533— Corpus 
Juris quoted In City of Skiatook 

V. Carroll, 21 P.2d 498, 499, 163 Okl. 
149. 

Pa.—^Weinberg v. Pavitt, 155 A. 867, 
304 Pa. 312. 

Tex.— Corpus Juris cited in Dixie 
Motor Coach Corporation v. Gal¬ 
van, Civ.App., 156 S.W.2d 268, 271, 
set aside on other grounds 86 S. 

W. 2d 633, 126 Tex. 109. 

45 C.J. p 89'6 note 9. 

Concurrent causes as proximate 
cause see infra § 110. 

89. Kan.—Ta'ggart v. Yellow Cab 
Co. of Wichita, 131 P.f2d 924, 156 
Kan. 88. 

Pa.—Schiele v. Motor Freight Ex¬ 
press, 36 A.2d 467, 348 Pa. 625, fol¬ 
lowed in Parsons v. Motor Freight 
Express, 36 A.2d 470, 348 Pa. 530— 
Holstein v. Kroger Grocery & Bak¬ 
ing Co., 34 A.2d 491, 348 Pa. 183— 
Hughes V. Pittsburgh Transp. Co., 
150 A. 153, 300 Pa. ' 55 -Woodring v. 
City of Easton, 164 A. 921, 108 Pa. 
Super. 431. 

S.D.—Krumvieda v. Hammond, 27 N. 
W.2d 583, 71 S.D. 644. 
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While, in order to create a joint liability for an 
injury, the negligent acts of the parties sought to be 
charged must have concurred in producing it,^^ 
where there is the necessary concurrence in pro¬ 
ducing the effect or result, or, in other words, where 
the negligence of two or more persons naturally and 
directly combines and cooperates to produce a sin¬ 
g-1 e, indivisible injury to a third person, the rule that 


the persons guilty of the negligence are jointly and 
separately liable applies not only where the tort¬ 
feasors are acting together,^^ or there is a common 
design or purpose,or concert of action,^^ or a 
breach of a common duty owing by them,^4 but also 
where their acts of negligence are separate and in- 
dependent,®^ there is no voluntary, intentional con¬ 
cert of action between or among them,96 no com- 


■^yo.—Phelps V. Woodward Const. 
Co., 204 P.2d 179. 

go. Fla.— Corpus Juris cited in 

Putnam Lumber Co. v. Berry, 2 
iSo.'2d 133, 140, 146 Fla. '595. 

Kan.—Jones v. Kansas City Public 
Service Co., 14'7 P.2d 723, 158 Kan. 
367. 

Mo.—Zichler v. St. Louis Public 
Service Co., 59 S.W.2d 654, 332 Mo. 
902—Whiteley v. Eag-le-Picher 
Lead Co., Ili5 S.W.2d 636, 232 Mo. 
App. 178. 

Ohio.—^Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20. 

Okl.—^Ironside v. Ironside, 108 P.2d 
157, 188 Okl. 267, 134 A.L.R. 621— 
Corpus Juris quoted iu Town of 
Sentinel v. Riley, 43 P.2d 742, 746, 
171 Okl. 533—'City of Skiatook v. 
Carroll, 21 P.2d 498, 499, 163 Okl. 
149. 

N.C.—Bost V. Metcalfe, 14 S.E.2d 648, 
1219 N.C. 607. 

Va.—Schools V. Walker, 47 S.E.2d 
418, 187 Va. 619. 

45 C.J. p 89'6 note 10. 

91. Ala.—Chambers v. Cox, 130 So. 
416, 222 Ala. 1. 

45 C.J. p 896 note 12. 

92. Ark.—Troop v. Dew, 234 S.W. 
992, 1150 Ark. 660. 

93. Ark.—Troop v. Dew, supra. 

Ind.—Chicago, etc., R. Co. v. Mar¬ 
shall, '75 N.E. 973, 38 Ind.App. 217. 

Ohio.—Larson v. Cleveland Ry. Co., 
60 Fr.E.2d 163, 14'2 Ohio St. 20. 

45 C.J. p 896 note 14. 

94. Mo.— Corpus Juris cited in 
Schrader v. Kessler, 178 S.W.2d 
355, 358. 

N.T.—Semanchuck v. Fifth Ave. & 
Thirty-Seventh St. Corporation, 49 
K.E.2d 507, 290 N'.Y. 412. 

Ohio.—^Village of Mineral City v. 
Gilbow, 90 K.E. 800, 81 Ohio St. 
263, 25 L.R.A.,K.S., 627—Mutsch- 
man v. Retry, 189 N.E. 658, 46 Ohio 
App. 625. 

45 C.J. p 896 note IS. 

95. U.S.—McClave v. Moulton, C.C. 
A.Kan., 123 P.'2d 460—Watson v. 
Chevrolet Motor Co. of St. Louis, 

C.C.A.MO., 68 P.2d 686, certiorari 
denied Chevrolet Motor Co. of St. 
Louis V. Watson, 64 S.Ct. 716, 292 
U.S. 637, 78 L.Ed, 1490—Copley v. 
Stone, D.C.S.C., 76 F.Supp. 203— 
Bagwell V. Southern Ry. Co., D.C.S. 
C., 21 F.Supp. 751 — Siler v. Morgan 


Motor Co., D.C.Ky., T5 F.eupp. 468. 
Ala.—Chambers v. Cox, 130 So. 416, 
222 Ala. 1. 

Colo.—Alden v. Watson, 102 P.'2d 479, 
10 8 Colo. 103. 

Del.—Elliott V. 'Camper, 194 A. 130, 8 
W.W.Harr. 504. 

Fla.—^Nichols v. Rothkopf, 185 So. 
725, 135 Fla. 749—^Feinstone v. Al¬ 
lison Hospital, 143 So. 251, 106 
Fla. 302. 

Ga.—Hopkins v. City of Atlanta, 157 
S.E. 473, 172 Ga. 254—Callahan v. 
Cofield, 7 S.E.2d 592, 61 Ga.App. 
780—^City of Atlanta v. Harris, 182 
S.E. 202, '52 Ga.App. 56. 

Ill.—Osinski v. Benson, 56 N.E.2d 
665, 323 I11.APP. 562. 

Kan.—Mayhew v. De Coursey, 10 P. 

2d 10, 135 Kan. 184. 

Ky.—Leachman v. City of Louisville, 

109 S.W.2d 614, 270 Ky. 260. 

La.—Russo V. Aucoin, App., 7 So.2d 
744. 

Mo.—'Christiansen v. St. Louis Pub¬ 
lic Service Co., 62 S.W.2d 828, 333 
Mo. 408—Zichler v. St. Louis Pub¬ 
lic Service Co., 69 S.W.2d 654, 332 
Mo. 902. 

Neb.—Robinson v. Dawson County 
Irr. Co., 16 N.W.2d 231, 145 Neb. 
32—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439—^Robinson v. Dawson 
County Irr. Co., 285 N.W. 600, 136 
Neb. '258. 

N.C.—Bechtier v. Bracken, 11 S.E.2d 
721, 218 N.C. 615. 

Ohio.—^Erie County United Bank v. 
Berk, 56 N.E.2d 285, 73 Ohio App. 
314—Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20. 

Okl.—Oklahoma Ry. Co. v. I very, 204 
P.2d 978—Pure Oil Co. v. Taylor, 
15 P.'2d 529, 195 Okl. 93—.Corpus 

Juris cited iu Delaney v. Morris, 
145 P.2d 936, 938, 193 Okl. 589— 
British-American Oil Producing 
Co. V. McClain, 128 P.2d 630, 191 
Okl. 40—Phillips Petroleum Co. v, 
VandergrifE, 122 P.2d 1020, 190 Okl. 
280—Prairie Oil & Gas Co. v. Las¬ 
key, 46 P.2d 484, 173 Okl. 48—Cor¬ 
pus Juris quoted, in Town of Sen¬ 
tinel V. Riley, 43 P.2d 742, 746, 171 
Okl. 633—City of Skiatook v. Car- 
roll, 21 P.2d 498, 163 Okl. 149. 
Vt,—Giguere v. Rosselot, 3 A.2d 538, 

110 Vt. 173—^Wagner v. Village of 
Waterbury, 196 A. 74’5, 109 Vt. 368 
—Hunter v. Preston, 166 A. 17, 105 
Vt. 327^ColdweU v. Lang, 166 A. 
10, 105 Vt. 359. 
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Va.—Murray v. Smithson, 48 S.E.2d 
239, 187 Va. 769. 

Wash.—Thornton v. Eneroth, 30 P.2d 
951, 177 Wash. 1. 

Wyo.—^Phelps v. Woodward Const. 

Co., 204 P.2d 179. 

45 C.J. p 897 note 16. 

“Each defendant need not be guilty 
of same acts of negligence for them 
to be sued together as defendants." 
—Putnam Lumber Co. v. Berry, '2 
So.2d 133, 140, 146 Fla. 595. 
Impossibility or impracticaJity of ap¬ 
portioning damage or injury 

(1) Where separate and independ¬ 
ent acts of negligence of two per¬ 
sons are direct cause of a single in¬ 
jury to third person and it is im¬ 
possible to determine in what propor¬ 
tion each contributed to .the injury, 
either or both are responsible for the 
whole injury. 

Okl.—Delaney v. Morris, 145 P.2d 936, 
193 Okl. 6S9. 

Va.—Murray v. Smithson, 48 S.E.2d 
239, 187 Va. 759—45 C.J. p 897 note 
16 [b]. 

(2) However, it has also been held 
that a defendant chargeable with a 
nonconcurrent wrong may be made 
liable for damages for his part when 
the damages are such that they may 
be apportioned and a portion thereof 
can be traced with reasonable cer¬ 
tainty to the wrong of defendant as 
the cause of that portion.—Blizzard 
V. Fitzsimmons, 10 So.2d 343, 193 
Miss. 484. 

96. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203—Bagwell v. South¬ 
ern Ry. Co., D.-C.S.C., 21 F.Supp. 
751—Siler v. Morgan Motor Co., 

D. C.Ky., 15 F.Supp. 468. 

Cal.—Finnegan v. Royal Realty Co., 
204 -P.2d 661. 

Del.—Leishman v. Brady, 3 A.2d 118* 

9 W.W.Harr. 559. 

Fla.—Hudson v. Weiland, 8 So.2d 37, 
150 Fla. 623. 

Ill.—Storen v. City of Chicago, 27 N. 

E. 2d 53, 373 Ill. 530—Johnson v. 
Turner, 49 N.E.2d 297, 319 Ill.App. 
265. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Neb.—Robinson v. Dawson County 
Irr. Co., 15 N.W.2d 231, 145 Neb. 
32—^Hagadone v. Dawson County 
Irrigation Co., 286 N.W. 600, 136 
Neb. 258. 

Ohio.—Wery v. Seff, 25 N.E.2d 692, 
136 Ohio St. 307—Blanton v. Sisters 
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munity of design,or no common duty resting on 
them,9S and the liability of each is grounded on an 
independent theory.^9 Joint and several liability is 
not defeated by the mere fact the negligence of one 
preceded that of the other in point of time,^ or by 
the fact that the accident would not have occurred 


but for the joint or concurrent negligence of the 
other.2 However, in some jurisdictions it seems 
that in order to give rise to joint liability there must 
exist some community of purpose, or wrong, or 
fault; persons who act independently are not joint 
tort-feasors, although they act simultaneously, or 


of Charity, 79 N.E.2d 688, 82 Ohio 
App. 20—Smith v. Fisher, App., 32 
X.E.2d 561, 

Okl.—All Am. Bus Lines v. Saxon, 
172 P.2d 424, 197 Okl. 395~Brit- 
ish-American Oil Producing- Co. v. 
McClain, 126 P.2d 530, 191 Okl- 
40—^Phillips Petroleum Co. v. Van- 
dergriff, 122 P.2d 1020, 190 Okl. 
280—Corpus Juris q.uoted in. Town 
of Sentinel v. Riley, 43 P.2d 742, 
746, 171 Okl. 533—City of Skiatook 
V. Carroll, 21 P.'2d 498, 163 Okl. 149. 
Tenn.—^Waller v. Skeleton, App., 212 
S.W.2d 690, certiorari denied 211 
S.W.2d 445, 186 Tenn. 433. 

Tex.—Austin Road Co. v. Pope, 216 
S.W.2d 563—^Hampton & Kennedy 
Lumber Co. v. Whitfield, Civ.App., 
213 S-.W.2d 152—English v. Mur¬ 
phy, Civ.App., 145 S.W.2d 201. 

Va.—Baise v. Warren, 164 S.E. 655, 
158 Va. 505. 

45 C.J. p 897 note 17. 

‘Tn order to make a case of joint 
liability, it is . , . not essential 
that such contractual relationships 
as joint adventurers, partners, prin¬ 
cipal and agent, or master and serv¬ 
ant, need exist between wrongdoers.’* 
—Siler V. Morgan Motor Co., D.C.Ky., 
1'5 F.Supp. 468, 471. 

Common duty 

Where injury results from neglect 
to perform common duty, resting on 
two or more persons, liability is 
joint, even though there may be no 
concert of action.—^Village of Mineral ; 
City V. Gilbow, 90 N.E. 800, 81 Ohio 
St. 263, '25 L.R.A.,N.S., 627—Mutsch- 
man v. Petry, 189 N.E. 658, 46 Ohio 
App. 525—45 C.J. p 897 note 17 [a]. 

97. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203—Bagwell v. South¬ 
ern Ry. Co., D.C.S.C., 21 F.Supp. 
751. 

Cal*—^Holahan v. McGrew, 295 P. 

1059, 111 Cal.App. 443. 

Eel.—Leishman v. Brady, 3 A. 2d 
118, 9 W.W.Harr, 559. 

Fla.—Hudson v. Weiland, 8 So.2d 
37, 150 Fla. 523. 

Ill.—Storen v. City of Chicago, 27 
N.E. 2d 53, 373 Ill. 530—Johnson 
V. Turner, 49 N.E.2d 297, 319 Ill- 
■ App. 265. 

Me.—^Arnst y. Estes, 8 A-2d 201, 136 
Me. 272. 

Ohio.—^Wery v. Seff, 25 N.E.2d 692, 
136 Ohio iSt. 307—Blanton V. Sis¬ 
ters of Charity, 79 N.E. 2d 688, 82 
Ohio App. 20—'Smith v. Fisher, 
App,, 32 N.E.2d 561. 

Tex.—^Austin Road Co, v. Pope, 216 


S.W.2d 563—^Hampton & Kennedy 
Lumber Co. v. Whitfield, Civ.App., 
213 S.W.2d 152. 

Va.—Baise v. Warren, 164 S.E. 655, 
158 Va. 505. 

45 C.J. p 897 note 18. 

98. Del.—Leishman v. Brady, 3 A. 

2d 118, 9 W.W.Harr. 559. 

Fla.—^Hudson v. Weiland, 8 So.2d 87, 
150 Fla. 523. 

Ga.—Gazaway v. Nicholson, 5 S.E.2d 
391, 61 Ga.App. 3, affirmed 9 S.E. 
2d 154, 190 Ga. 345—McGinnis v. 
Shaw, 167 S.E. '533, 46 Ga.App. 248. 
Ill.—Storen v. City of Chicago, 27 
N,E.2d 53, 373 Ill. 530—Johnson v. 
Turner, 49 N.E.2d 297, 319 Ill.App. 
265 . 

Ohio.—Wery v. -Seff, 25 N.E.2d 692, 
136 Ohio St. 307—Blanton v. Sis¬ 
ters of Charity, 79 N.E.2d 688, 
82 Ohio App. 20—Smith v. Fisher, 
App., 32 N.E.2d 561. 

Tex.—^Austin Road Co. v. Pope, 216 
S.W.2d 563—Hampton & Kennedy 
Lumber Co. v. Whitfield, Civ.App., 
213 S.W.2d 152. 

Va.—Baise v. Warren, 164 S.E. 655, 
158 Va. 505. 

45 C.J. p 897 note 19. 

Different, diverse, or disconnected 
duties 

Del.—Elliott V. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

Ga.—Hopkins v. City of Atlanta, 157 
S.E. 473, 172 Ga, 254. 

Mo.—Gray v. Kurn, 137 S.W.2d 558, 

! 345 Mo. 1027. 

Mont.—Lake v. Emigh, 190 P.2d 550. 

SS*. N.T.—Gleason v. Hillcrest Golf 
Course, 265 N.Y.S. 886, 148 Misc. 
246. 

Golf player and golf course owner 
N.Y.—Gleason v. Hillcrest Golf 
Course, supra. 

1 . U.S.—Siler v. Morgan Motor Co., 

D. C.Ky., 15 F.Supp. 468. 

Colo.—^Alden v. Watson, 102 P.2d 479, 
106 Colo. 103. 

Pa.—O’lMalley v. Laurel Line Bus 
Co., 166 A. 868, 311 Pa. .251. 

W.Va.—^Hutcherson v. Slate, 142 S. 

E. 444, 105 W.Va. 184. 

Xiast clear chance 

(1) Where injury is caused by neg¬ 
ligence of two or more persons act¬ 
ing separately, liability to third per¬ 
son is not confined to wrongdoer who 
had last clear chance.—Clark v. Bos¬ 
ton & Maine R. R., 182 A. 175, 87 N. 
H. 434—^Fontaine v. Charas, 181 A. 
417, 87 N.H 424—Tetreault v. Gould, 
138 A. 544, 83 N.H. 99. 
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(2) Last clear chance doctrine see 
infra §§ 136-139. 

2. U.S.—Hower v. Roberts, C.C.A. 
Mo., 153 F.2d 726—Schwarz v. Fast, 
C.'C.A.Neb., 10'3 F.2d 865-—Butler 
Mfg. Co. V. Wallace & Tiernan 
Sales Corp., D.C.Mo., 82 F.Supp. 63o 
—^Kittleson v. American Dist. Tel. 
Co., D.C.Iowa 81 F.Supp. 25. 

Ark.—Swan v. Attaway, 201 8.^7.211 
'27, 211 Ark. 510—Priestly v. Furst, 
91 S.W.2d 599, 19.'2 Ark. 374. 

Colo.—^Alden v. Watson, 102 P.2d 
479, 106 Colo. 103. 

Ga.—Central Truckaway System v, 
Harrigan, '53 S.E.2d 186, 79 Ga.App. 
117—Atlanta Gas Light Co. v. 
Mills, 51 S.E.2d 705, 78 Ga.App. 690 
—Clinton v. Gunn~Willis Lumber 
Co., 49 S.E.2d 143, 77 Ga.App. 643 
—Tallman v. Green, 41 S.E.2d 339, 
74 Ga.App. 731—Longino v. Moore, 
187 S.E. 203, 53 Ga.App. 674. 

Ill.—^Walters v. Checker Taxi Co., 60 
N.E.2d ,260, 325 Ill.App. 587—Glea¬ 
son V. Cunningham, 44 N.E.2d 940, 
316 Ill.App. '286. 

Ky.—^Leachman v. City of Louisville, 
109 S.W.2d 614, 270 Ky. 260. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439—Grantham v. Watson 
Bros. Transp. Co., 6 N.W.2d S72, 142 
Neb. 362, rehearing denied 9 N.W. 
12d 157, 14’2 Neb. 362—^Andrews v. 
Clapper, 274 N.W. 209, 133 Neb. 
110—Hendren v. Hill, 267 N.W. 
340, 131 Neb. 163—Koehn v. City of 
Hastings, 206 N.W. 19, 114 Neb. 
106. 

Okl.—Oklahoma Ry. Co. v. Ivery,’204 
P.2d 978—^All Am. Bus Lines v. 
Saxon, 172 P.2d 424, 197 Okl. 395 
—Pure Oil Co. v. Taylor, 155 P.2d 
529, 195 Okl. 93—British-American 
Oil Producing Co. v. McClain, 126 
P.2d 630, 191 Okl. 40—Phillips Pe¬ 
troleum Co. V. Vandergriff, 122 P. 
2d 1020, 190 Okl. 280—Oklahoma 
City V. Miller, 65 P.2d 990, 179 OkL 
363—^Burt Corporation v. Crutch¬ 
field, 6 P.'2d 1055, 153 Okl. 2. 

Tex.—^English v. Murphy, Civ.App., 
145 S.W.2d 201. 

Vt.—Giguere v. Rosselot, S A.2d 638, 
110 Vt. 1713—Wagner v., Village of 
Waterbury, 196 A. 745, 109 Vt. 
368—Hunter v. Preston, 166 A. 1'7, 
105 Vt. 327—Town of Sharon v. 
Anahama Realty Co., 123 A. 192, 97 
Vt. 336. 

Wash.—rNicholson v. Postal Tele¬ 
graph. Co. of Washington^ 299 iP* 
397, 162. Wash. 603. ,,, 



NEGLIGENCE 


§ 103 


65 C.J.S. 

although the consequences of their acts unite to 
produce injury.^ 

Where two persons have entered on a single un¬ 
dertaking together, both are liable for an injury 
resulting from the negligence of one in carrying it 
out.'^ An agreement whereby one defendant, after 
the suit has been begun, buys out the interest of the 
other defendant, and assumes his liabilities in the 
business in the prosecution of which plaintiff's in¬ 
jury occurred, will not relieve the latter defendant 
from liability.^ 

Knowledge. In order to hold a third person lia¬ 
ble as a contributing tort-feasor participating in an 


act which causes injury, it must appear that he has 
or should have knowledge that the act in which he 
participates, not in itself negligent, will be done in 
a negligent manner likely to cause harm.^ 

Primary and secondary Uabilify. The doctrine of 
primary and secondary liability in tort actions is 
bottomed on active and negative negligence of joint 
tort-feasorsJ 

One satisfaction. Notwithstanding the existence 
of joint and several liability on the part of two 
or more persons for an injury arising from concur¬ 
rent negligence, only one satisfaction may be had.® 


VI. PROXIMATE CAUSE 


§ 103. Definition and Nature in General 

“Proximate cause” Ts most often defined as any cause 
which in natural and continuous sequence, unbroken by 
any efficient intervening cause, produces the result com¬ 
plained of and without which the result would not have 
occurred; but it has been recognized that the various 
definitions and tests of proximate cause are inadequate to 
afford a definite and invariable rule whereby a line can 
be drawn between those causes which the law regards as 
sufficiently proximate and those which are too remote to 
be the foundation of an action. 

“Proximate cause” has proved to be an unsatis¬ 
factory and troublesome phrase,^ difficult to de¬ 


fine.io Literally, the proximate cause is the cause 
nearest to the effect produced, but in the law of 
negligence the term is not confined to its literal 
meaning;^^ nor is it the same as proximate cause 
in logic, philosophy, or metaphysics,^^ although it 
has been said to be akin to what is called an “effi¬ 
cient cause” in logic.^^ A comprehensive definition, 
and one which is, perhaps, most often stated, is that 
proximate cause is any cause which in natural and 
continuous sequence, unbroken by any efficient in¬ 
tervening cause, produces the result complained of 


3. Ariz.—Salt River Valley Water 
Users’ Ass’n v. Corrmm, 63 P.2d 
639, 49 Ariz. 1—^White v. Arizona 
Eastern R. Co., 229 P. 101, 26 Ariz. 
-590. 

What constitute concurrent causes 
see infra § 110. 

4. N.T.—^Newman v. Stuckey, 10 N. 
T.S. 760. 

Joint adventure 

Both parties to a "joint adven¬ 
ture” are liable for injuries result¬ 
ing either jointly or severally. 

U.S.—Blair v. Durham, C.C.A.Tenn., 
134 P.2d 729, rehearing denied 139 
F.2d 260. 

Utah,—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231,-92 Utah 24. 
Joint enterprise 

Parties are not engaged in a joint 
enterprise within the law of negli¬ 
gence unless there is a community 
of interest in the objects or purposes 
of the undertaking, and an equal 
right to direct and govern the move¬ 
ments and conduct of each other in 
respect thereof.—Great Atlantic & 
Pacific Tea Co. v. Giljey, 184 So. 286, 
28 Ala.App. 360. 

6 . Ind.—Alexandria Min., etc., Co. v. 
Painter, 28 N.E.11'3, 1 Ind.App. 587. 

6 . U.S.—Hickman v. Taylor, D.C.Pa., 
75 P.Supp. 628, affirmed, C.A., 170 P. 
2d 327, certiorari denied 69 S.Ct. i 


485, 836 U.S. 906, 93 L.Ed. -, re¬ 

hearing denied 69 S.Ct. 636, 336 
U.S. 921, 93 L.Ed.- 

7. N.C.—Bost V. Metcalfe, 14 S.E.2d 
648, 219 N.C. 607. 

8. U.S'.—Butler Mfg. Co. v. Wallace 
& Tiernan Sales Corp., D.C.Mo., 82 
P.Supp. 635- 

Me.—^Atherton v. Crandlemire, 33 A. 
2d 303, 140 Me. 28—Gregware v. 
Poliquin, 190 A. 811, ISS Me. 139. 
Mich.—Camp v. Wilson, 241 N.W. 
844, 258 Mich. 38. 

Mont.—Black v. Martin, 292 P. 577, 
88 Mont. 256. 

N.Y.—Kinsey v. William Spencer & 
Son Corporation, 300 IST.Y.S. 391, 165 
Misc. 143, affirmed 8 N.T.S.2d 529, 
255 App.Div. 995, affirmed '22 N.E. 
2d 168, 281 N.T. 601. 

Ohio.— Corpus Juris cited iu Dash v. 
Fairbanks, Morse & Co., 195 N.E. 
413, 41-5, 49 Ohio App. 57. 

45 C.X p 897 note 23. 

9. Conn.—Mahoney v. Beatman, 147 
A. 762, no Conn. 184, 66 A.L.R. 
1121 . 

Va.—^Etheridge v. Norfolk Southern 
R. Co., 129 S.E. 680, 143 Va. 789. 
Contributory negligence as proximate 
cause of injury see infra § ,129. 
Mere accident or act of God see su¬ 
pra § 21. 

Confused with negligence 

(1) Very often the question of 
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proximate cause is confused with the 
preliminary question of whether 
there is any negligence at all.—■ 
O’Neill V. City of Port Jervis, 171 N. 
E. 694, '253 N.T. 423. 

(2) Negligence has to do with the 
quality of the act or omission in 
question while proximate cause deals 
with the consequences thereof.—Tex¬ 
as & N. O. R. Co. V. Sturgeon, Civ. 
App., 177 S.W.2d 340, reversed on 
other grounds 177 S.W.2d 264, 142 
Tex. 222. 

10. Miss.—Pietri v. Louisville & N* 
R. Co., 119 So. 164, 152 Miss. 185. 

11. Cal.—^Hyer v. South California 
Auto. Club Inter-Ins, Exch., '246 P. 
1055, 77 Cal.App. 343. 

45 C.J. p 899 note 16 [d]. 

G-enerally the final cause immedi¬ 
ately antecedent to the infliction of 
the injury is the proximate cause of 
the injury.—Stearns v. Graves, 111 
P.2d 882, 62 Idaho 31'2. 

12. Cal.—Merrill v. Los Angeles 
Gas, etc., Co., Ill P. 534, 158 Cal. 
499. 

Tex.—Griffith v. Kernaghan, Civ.App., 
121 S.W.2d 617. 

50 C.J. p 837 note 74 [bj. 

13. Mo.—^Hiilis V. Home Owners’ 
Loan Corporation, 154 S.W.2d 761, 
348 Mo. 601. 
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and without which the result would not have oc- jury, would result therefrom as a natural and prob- 

curred,i4 and from which it ought to have been able consequence-^^ 

foreseen or reasonably anticipated by a person of More concisely, “proximate cause’' has variously 
ordinary prudence in the exercise of ordinary care been defined as: That which immediately precedes 

that the injury complained of, or some similar in- and produces the effect,as distinguished from a 


14 . TJ.S.—-Van Wie v. U. S., I>.C. 
Iowa, 77 F.Supp. 22—Ma^olia Pe¬ 
troleum Co. V. Harrell, H.C.Okl., 
66 F.Supp. 559—Tidewater Associ¬ 
ated Oil Co. V. U. S., H-C.Cal., 60 F. 
Supp. 376—^Kapp v. E. I. I>u Pont 
De Nemours & Co., D.C.Mich., 57 
F.Supp. 32. 

'Aviz. —Nicliols v. City of Phoenix, 202 
P.2d 201, 68 Ariz. 124—^Lyric 

Amusement Co. v. Jeffries, 120 P.2d 
417, 58 Ariz. 381—Salt River Valley 
Water Users' Ass’n v. Cornum, 63 
P.2d 639, 49 Ariz. 1. 

Cal.—Blanton v. Curry, 129 P.2d 1. 
20 Cal.2d 793—^Weck v. Los Angeles 
County Flood Control List., 181 P. 
2d 935, 80 Cal.App.2d 182—Takako 
Inai V. Ede, 109 P.2d 400, 42 Cal. 
App.2d 521—Beatty v. McGuirk, 298 
P. 510, 113 Cal.App. 530. 

Colo.—Stout V. Denver Park & 
Amusement Co., 287 P. 650, 87 Colo. 
294. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

D.C.—“^Howard v. Swagart, 161 F.2d 
'6'51, 82 U.SApp.D.C. 147—S. S, 

Kresge Co. v. Kenney, 86 P.2d 651, 
66 App.D.C. 274. 

Ill.—O'Connor v. Brower, 262 Ill.App. 
621. 

Ind.—Rimco Realty & Investment 
Corporation v. La Vigne, 50 N.E.2d 
953, 114 Ind.App. 211—Michigan 

City V. Rudolph, 12 N.E.2d 970, 104 
Ind.App. 643. 

Iowa.—Cforpus Juris Q.tioted. in Mc¬ 
Clure V. Richard, 282 N.W. 312, 315, 
225 Iowa 949. 

Kan.—Cruzan v. Grace, 198 P.2d 154, 
165 Kan. 638—^Atherton v. Goodwin, 
ISO P.2d 296, 163 Kan. 22—Rowell 
V. City of Wichita, 176 P.2d 590, 
162 Kan. 294. 

—Morris v. Combs’ Adm'r, 200 
S.W.2d 281, 304 Ky. 187—Louis¬ 
ville & N. R. Co. V. Stephens, 182 
S.W.2d 447, 298 Ky. 328—Green- 
well’s Adm’r v. Burba, 182 S.W.2d 
436, 298 Ky. 255—^Warren v. Louis¬ 
ville & N. R. Co., 180 S."W,2d 97, 
297 Ky. 253—^Newton v. Wetherby’s 
Adm’x, 153 S.W.2d 947, 287 Ky. 
400—^Hooks V. Cornett Lewis Coal 
Co., 86 S.W.2d 697, 260 Ky. 778— 
Wigginton’s Adm'r v. Louisville 
Ry. Co., 75 S.W.2d 1046, 256 Ky. 
287 —Stacy v. Williams, 69 S.W.2d 
697, 253 Ky. 353—^Norfolk & W. Ry. 
Co. V. Hensley’s Adm’r, 67 S.W.2d 
510, 252 Ky. 347—Park Circuit & 
Realty Co. v. Ringo’s Guardian, 46 
SW.2d 106, 242 Ky. 255—^Wright v. 

, L. C. Powers & Sons, 38 S.W.2d 
465, 238 Ky, 572—Kentucky Trac¬ 
tion & Terminal Co. v. Roman’s 


Guardian, 23 S.W.2d 272, 232 Ky. 
285. 

La.—Williams v. Pelican Creamery, 
App., 30 So.2d 574—Frazier v. 
Ayres, App., 20 So.2d 754—Scott v. 
Claiborne Electric Cooperative, 
App., 13 So.2d 524—Corpus Juris 
q^uoted. iu Cruze v. Harvey & Jones, 
134 So. 730, 732, 16 LaApp. 409— 
Ledet v. Lockport Light & Power 
Co., 132 So. 272, 15 La.App. 426. 

Mass.—Wallace v. Ludwig, 198 N.E. 
159, 292 Mass. 251. 

Mich.—^Weissert v. City of Escanaha, 
299 N.W. 139, 298 Mich. 443. 

Miss.—Thompson v. Mississippi Cent. 
R. Co.. 166 So. 353, 175 Miss. 547. 

Mo.—^Wright v. Spieldoch, 193 S.W.2d 
42, 354 Mo. 1076—Evans v. Mass- 
man Const. Co., 122 S.W.2d 924, 
343 Mo. 632—^Dowell v. City of 
Hannibal, App., 200 SW.2d 546, re¬ 
versed on other grounds 210 S.W. 
2d 4, 357 Mo. 525—Delametter v. 
Home Ins. Co., 126 S.W.2d 262, 233 
Mo. App. 645—Cable v. Johnson, 
App., 63 S.W.2d 433—Corpus Juris 
cited iu Cregger v. City of St. 
Charles. 11 S.W.2d 750, 753, 224 Mo. 
App. 232, quashal of opinion denied 
State ex rel. City of St. Charles v. 
Haid, 28 S.W.2d 97, 325 Mo. 107. 

Mont.—McNair v. Berger, 15 P.2d 
834, .92 Mont. 441—Bensley v. Miles 
City, 9 P.2d 168, 91 Mont. 661— 
Mihelich v. Butte Electric Ry. Co., 
281 P, 540, 85 Mont. 604. 

Neb.—Simcho v. Omaha & Council 
Bluffs St. Ry. Co., 35 N.W.2d 501, 
150 Neb. 634—Tews v. Bamrick, 26 
N.W.2d 499, 148 Neb. 59—Dicken¬ 
son V. Cheyenne County, 18 N.W.2d 
559, 146 Neb. 36—Bixby v. Ayers, 
298 N.W. 533, 139 Neb. 652—Ander¬ 
son V. Byrd, 275 N.W. 825, 133 Neb. 
483—Kudrna v. Sarpy County, 249 
N.W. 87, 125 Neb. 83— Corpus Juris 
cited iu Johnson v. Mallory, 243 N. 
W, 872, 874, 123 Neb. 706. 

N.ivr.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514—^Maestas v. Alameda 
Cattle Co., 14 P.2d 733, 36 N.M. 323. 

N.Y,—^Hallenbeck v. Lone Star Ce¬ 
ment Corp., 77 N.Y.S.2d 807, 273 
App.Div. 327, affirmed 87 N.T.S.2d 
140, 275 App.Div. 728. 

N.C.—Montgomery v. Blades, 23 S.E. 
2d 844, 222 N.C. 463, petition denied 
26 S.E.2d 567, 223 N.C. 331—Gibbs 
V. Western Union Telegraph Co., 
146 S.E. 209, 196 N.C. 516. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664. 

Ohio.—Conor v. Flick, 28 N.E. 2d 657, 
64 Ohio App. 259. 

Okl.—Mathers v. Younger, 58 P.2d 

646 


857, 177 Okl. 294—Toombs v. Cum¬ 
mings, 3 P.2d 177, 151 Okl. 166. 
Pa.—Fuller v. Palazzolo, 197 A. 226, 
329 Pa. ,93—Saladukas v. McKerns, 
Com.Pl., 7 Sch.Reg. 97. 

S.D.—De Goozer v. Harkness, 13 N. 

W.2d 815, 70 S.D. 26. 

Tenn.—Cartwright v. Graves, 184 S. 

W.2d 373, 182 Tenn. 114. 

Tex.—Young v. Massey, lOl S.W.2d 
809, 128 Tex. 638—Phoenix Refining 
Co. V. Tips, 81 S.W.2d 60, 125 Tex. 
69—City of Coleman v. Smith, Civ. 
App., 168 S.W.2d 936—City of 
Waco V. Criswell, Civ.App., 168 S. 
W.2d 272—Railway Express Agen¬ 
cy V. Robinson, Civ.App., 162 S.W. 
2d 984, error refused—Burlington- 
Rock Island R. Co. v. Ellison, Civ. 
App., 159 S.W.2d 569, affirmed 167 
S.W.2d 723, 140 Tex. 353—Green¬ 
ville Nat. Exchange Bank v. Nuss- 
baum, Civ.App., 154 S.W.2d 672, er¬ 
ror refused—Texas Public Utilities 
Corporation v. Martin, Civ.App., 
136 S.W.2d 889—Western Union 
Tel. Co. V. Coleman, Civ.App., 284 
S.W. 279. 

Utah.—Kawaguchi v. Bennett, 189 P. 
2d 109—Farrell v. Cameron, 94 P. 
2d 1068, 98 Utah 68. 

Va.—Scott V. Simms, 61 S.E.2d 250, 
188 Va. 808—Jefferson Hospital v. 
Van Lear, 41 S.E.2d 441, 186 Va. 
74—Roanoke Railway & Electric 
Co. V. Whitner, 3 S.E.2d 169, 173 
Va. 253—Chesapeake & O. R. Co. 
V. Wills, 68 S.E. 395, 111 Va. 32. 
Wash.—Scobba v. City of Seattle, 198 
P.2d 805—Burr v. Clark, 190 P.2d 
769, 30 Wash.2d 149—Eckerson v. 
Ford’s Prairie School Dist, No. 11 
of Lewis County, 101 P.2d 345, 3 
Wash.2d 475. 

46 C.J. p 898 note 15. 

15. Tex.—City of Coleman v. Smith, 
Civ.App., 168 S.W.2d 936—Cox v. 
Ekstrom, Civ.App., 163 S.W.2d 845, 
error refused—Smith v. Triplett, 
Civ.App., 83 S.W.2d 1104. 

Similar d^efinitious 
N.C.—Evans v. Shea Bros. Const. Co., 
138 S.E. 411, 412, 194 N.C. 31— 
Brady v. Waccamaw Lumber Co., 
95 S.E. 483, 484. 175 N.C. 704— 
Norman v. Charlotte Electric R. 
Co., 83 S.E. 835, 840, 167 N.C. 533. 
Ann.Cas.l916E 508. 

Tex.—Dallas R. Co. v. Hallum, Civ. 
App., 276 S.W. 460, 463, error re¬ 
fused. 

45 C.J. p 899 note 16 [a] (6). 

15. Cal.—Johnson v. Union Furni¬ 
ture Co., 87 P.2d 917, 31 CaLApp..2d 
1 234. 
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remote,mediate, or predisposing cause that 
from which the fact might be expected to follow 
without the concurrence of any unusual circum- 
stance;i9 that without which the accident would 
not have happened,and from which the injury or 
a like injury might reasonably have been anticipat- 
ed;2l the efficient cause, the one that necessarily 
sets the other causes in operation that which 
stands next in causation to the effect, not necessarily 
in time or space, but in causal relation the near¬ 
est independent cause which is adequate to produce 
and does bring about an accident a continuous 
succession of events without an intermediate cause, 
so linked that they become a natural whole, un¬ 


broken by any new cause or undisturbed by any in¬ 
dependent cause and that which sets in motion 
the dominating agency that necessarily proceeds 
through other causes as mere instruments or vehi¬ 
cles in the natural line of causation to the result 

in controversy.2 6 

“Proximate cause,’^ it has been said, is one in 
which is involved the idea of necessity, and one 
from which the effect must follow,2*^ while “remote 
cause,” although necessary for the existence of the 
effect, is one the existence of which does not neces¬ 
sarily imply the existence of the effect.28 Many 
other definitions have been given, and synonyms 
stated or disapproved,29 and various tests have 


—Louisville & N. R. Co. v. Keif- 
fer, 113 S.W. 433, 435, 132 Ky. 419. 
La-Corpus Jxixis quoted in Cruze v. 
Harvey & Jones, 134 So. 730, 732, 
16 La.App. 409. 

45 C.J. p 897 note 2. 

17. Cal.—Johnson v. Union Furni¬ 
ture Co„ 87 P.2d 917, 31 Cal.App.2d 
234. 

—Louisville & IST. R. Co. v. Keif- 
fer, 113 S.W. 433, 132 Ky. 419. 

La._Corpus Juris quoted iu Cruze v. 

Harvey & Jones, 134 So. 730, 732, 
16 La.App. 409. 

45 C.J. p 897 note 3. 

18. La.—Corpus Juris quoted in 
Cruze V. Harvey & Jones, 134 So. 

730, 732, 16 La.App. 409. 

45 C.J. p 897 note 4. 

19. Idaho.—Antler v. Cox, 149 P. 

731, 27 Idaho 517. 

H.T.—Trapp v. McClellan, 74 N.Y.S. 
130, 68 App.Div. 362. 

20. Ariz.—Chapman v. Salazar, 11 P. 
2d 613, 40 Ariz. 215. 

Cal.—Taylor v. Baldwin, 21 P. 124, 
125, 78 Cal. 517. 

La.—^Blanks v. Saenger Theaters, 138 
So. 883, 19 La.App. 305. 

Mich.—Camp v. Wilson, 241 N.W. 
844, 258 Mich. 38. 

Tenn.—Nashville R. v. Norman, 67 
S.W. 479, 481, 108 Tenn. 324. 

Utah.—Strong- v. Granite Furniture 
Co„ 294 P. 303, 77 Utah. 292, 78 
A.L.R. 465. 

Wash.—Viking Automatic Sprinkler 
Co. V. Pacific Indemnity Co., 142 
P.2d 394, 19 Wash.2d 294—High¬ 
land V. Wilsonian Inv. Co., 17 P.2d 
631, 171 Wash. 34. 

W.Va.—^Divita v. Atlantic Trucking 
. Co., 40 S.E.2d 324, 129 W.Va. 267. 

45 C.J. p 898 note 6. 

Befinition held incorrect 
Definition of “proximate cause'* as 
“such a cause in the absence of 
which injury would not have hap¬ 
pened,’" has been held erroneous as 
ignoring the distinction between 
proximate and remote cause.—Gulf 
Cooperage Co. v. Abernathy, 116 S.W. 
869, 871, 54 Tex.Civ.App. 137—Gulf, 


C. & S. F. R. Co. V. Turner, Tex.Civ. 
App., 93 SW. 195, 198. 

21. Tex.—Gulf Cooperage Co. v. 
Abernathy. 116 S.W. 869, *54 Tex. 
Civ.App. 137—Galveston, H. & S. A. 
R. Co. V. Paschall, 92 S.W. 446, 448, 
41 Tex.Civ.App. 357, error refused. 

45 C.J. p 898 note 7. 

22. Cal.—Gill V. Johnson, 13 P.2d 
857, 125 Cal.App. 296, hearing de¬ 
nied 14 P.2d 1017. 125 CaLApp, 296. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

Kan.—Smith v. Mead Const. Co., 282 
P. 70S, 129 Kan. 229. 

La.—^Allen v. Louisiana Creamery, 
App., 184 So. 395. 

N.J.—Zirpola v. Adam Hat Stores, 4 
A.2d 73, 122 N.J.Law 21. 

Okl.—Oklahoma Gas & Electric Co. 
V. Butler, 124 P.2d 397, 190 Okl. 
393—Okmulgee v. Hemphill, 83 P. 
2d 189, 183 Okl. 450—^Munroe v. 
Schoenfeld <& Hunter Drilling Co., 
61 P.2d 1045, 178 Okl. 149. 

45 C.J. p 898 note 8. 

23. Fla.—Tampa Electric Co. v. 
Jones, 190 So. 26, 138 Fla. 746. 

Ky.—Baker v. High Splint Coal Co., 
81 S.W.2d 577, 258 Ky. 786. 

Mo.—Graham v. St. Louis-Red Bud- 
Chester Bus & Service Co., App., 
147 S.W.2d 205. 

45 C.J. p 898 note 9. 

Proximity in point of time or 
space, however, is not part of the 
definition,—Corpus Juris cited in 
Mills V. Indemnity Ins. Co. of North 
America, 171 S.E. 532, 633, 114 W.Va. 
263—46 C.J. p 898 note 9 tb]. 

24. Ill.—^Teates v. Illinois Cent. R. 
Co., 89 N.E. 338, 241 Ill. 205. 

Mo.—Setzer v. Ulrich, App., 90 S.W. 
2d 154. 

25. U.S.—Lorang v. Alaska SS. Co., 
D.C.Wash., 2 F.2d 300. 

26. Iowa.—Godbey v. Grinnell Elec¬ 
tric, etc., Co., 181 N.W. 498, 190 
Iowa 1068. 

45 C.J. p 898 note 12. 

27. U.S.—Jaggers v. Southeastern 
Greyhound Lines, D.C.Tenn., 34 
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F.Supp. 667, reversed on other 
grounds, C.C.A., 126 F.2d 762. 

Me.—Thomas v. Maine Cent. R. Co., 
144 A. 212, 127 Me. 466, certiorari 
denied 49 S.Ct. 254, 279 U.S. 835, 73 
L.Ed. 983. 

46 C.J. p 898 note 13. 

28. U.S.—Jaggers v. Southeastern 
Greyhound Lines, D.C.Tenn., 34 F. 
Supp. 667, reversed on other 
grounds, C.C.A., 126 F.2d 762. 

45 C.J. p 898 note 14. 

Similar statement 

The remote cause of an injury is 
that which may have happened and 
yet no injury have occurred, not¬ 
withstanding no injury could have 
occurred if it had not happened. 
Tenn.—^Western Union Tel, Co. v. 
Dickson, 173 S.W.2d 714, 27 Tenn. 
App. 752—Tri-State Transit Co. of 
Louisiana v. Duffey, 173 S.W.2d 
706, 27 Tenn.App. 731—Phillips- 

Buttorff Mfg. Co. V. McAlexander, 
15 Tenn.App. 618—Elmore v. 
Thompson, 14 Tenn.App. 78. 

W.Va.—^Anderson v. Baltimore & O. 
R. Co., 81 S.E. 579, 74 W.Va. 17, 
61 L.R.A.,N.S., 888. 

29. U.S.—Smith v. Pejepscot Paper 
Co., D.C.Me., 46 P.2d 469—Charbon- 
nier v. U. S., D.C.S.C., 45 P.2d 166, 
affirmed, C.C.A., U. S. v. Charbon- 
nier, 45 P.2d 174—U. S. v. Standard 
Oil Co. of N. J., D.C.N.T,, 81 F. 
Supp. 183—Crist v, U. S. War Ship¬ 
ping Administration, D.C.Pa., 64 
F.Supp. 934—Tidewater Associated 
Oil Co. V. U. S., D.C.Cal., 60 F.Supp. 
376. 

Ala.—Louisville & N. R. Co. v. Mad¬ 
dox, 183 So. 849, 236 Ala. 694, 118 
A.L.R. 1318. 

Ariz.—Chapman v. Salazar, 11 P.2d 
613, 40 Ariz. 215. 

Fla.—Dunn Bus Service v. McKinley, 
178 So. 865, 130 Fla. 778. 

Ga.—Cedrone v. Beck, 40 S.E.2d 388, 
74 Ga.App. 488—McMahen v. Nash¬ 
ville, C. & St. L. Ry. Co., 23 S.E. 
2d 81, 68 Ga.App. 397. 

Ind.—Davis v. Mercer Lumber Co„ 73 
N.E. 899. 164 Ind. 413. 
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been laid down by the courts for determining proxi- | mate cause as discussed infra §§ 107-109. These 


Iowa.—Buchanan v. Hurd Creamery 
Co., 246 N.W. 41, 215 Iowa 415. 

Ky.—Stevens’ Adm’r v. Watt, 99 S. 

W.2d 753, 265 Ky. 608. 

Xja.—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135. 
Minn.—Robinson v. Butler, 33 N.W. 

2d 821, 226 Minn. 491. 

Mo.—Stumpf V. Panhandle Eastern 
Pipeline Co., 189 S.W.2d 223, 354 
Mo. 208—Hillis v. Home Owners’ 
Loan Corporation, 154 S.W.2d 761, 
348 Mo. 601—Northern v. Chesa¬ 
peake & Gulf Fisheries Co., 8 S.W. 
2d 982, 320 Mo. 1011—Glenn v. 

Metropolitan St. R. Co., 150 S.W. 
1092, 1095, 167 Mo.App. 109—Gra¬ 
ham V. St. Louis-Red Bud-Chester 
Bus & Service Co., App., 147 S.W.2d 
205—Thornton v. Union Electric 
Light & Power Co., 72 S.W. 2d 161, 
230 Mo.App. 637—Mattingly v. 
Broderick, 36 S.W.2d 415, 225 Mo. 
App. 377—Totten v. Smith Bros., 
App., 3 S.W.2d 740. 

Mont.—Burns v. Eminger, 276 P- 437, 
84 Mont. 397—Birsch v. Citizens’ 
Electric Co., 93 P. 940, 36 Mont. 
574. 

N.J".—Silverstein v. Schneider, 164 A. 

4S0, 110 N.J.Law 239. 

K.C.—Harvell v. Weldon Lumber Co., 
70 S.E. 389, 391, 154 N.C. 254. 
Ohio,—Szabo v, Tabor Ice Cream Co., 
174 N.E. 18, 37 Ohio App. 42. 

Or.—^Kuniholm v. Portland Electric 
Power Co., 289 P. 1055, 133 Or. 246 
—Baker v. State Industrial Acci¬ 
dent Commission, 274 P. 905, 128 
Or. 369. 

Pa.—Kosson v. West Penn Power 
Co., 141 A. 734, 293 Pa. 131—Beh- 
ling V. Southwest Pennsylvania 
Pipe Lines, 28 A 777, 160 Pa. 359, 
366, 40 Am.S.R. 724. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E. 645, 157 S.C. 
359. 

Tex.—City of Coleman v. Kenley, 
Civ.App,, 168 S.W.2d 926—Cox v. 
Eckstrom, Civ.App., 163 S.W.2d 
845, error refused—^Wright v. Mc¬ 
Coy, Civ.App., 131 S.W.2d 52—Bur¬ 
ton V. Billingsly, Civ.App., 129 S. 
W.2d 439, error refused—Gulf, C. 
& S. F. Ry. Co. V. Ballew, Civ.App., 
39 S.W.2d 180, reversed on other 
grounds, Com.App-, 66 S.W.2d 659 
—Linn Motor Co. v. Wilson, Civ. 
App., 14 S.W.2d 867. 

Utah.—^Kawaguchi v. Bennett, 189 P. 
2d 109. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 A.L.R. 
1120—Chesapeake <& O. R. Co. v. 
Wills, 68 S.E. 395, 397, 111 Va. 82, 
32 L.RA.,N.S., 280. 

46 C.J. p 899 note 16. 

"Proximate cause” 

(1) The primary moving cause 
which in the natural sequence of 
events and without the intervention 


of any new or independent cause 
produces injury. 

US.—Jackson County, S. I>., v. Duf- 
ty, C.C.A.S.D., 147 F.2d 227—Gar¬ 
rett Const. Co. V. Aldridge, C.C.A. 
Ark., 73 F.2d 814—Chicago Great 
Western R. Co. v. Mackie, C.C.A. 
Iowa. 60 F.2d 3S4. 

Ala.—Louisville & N. R. Co. v- Mad¬ 
dox, 183 So. 849, 236 Ala. 594, 118 
A.L.R. 1318—^Alabama Power Co. 
V. Gladden, 197 So. 374, 29 Ala. 
App. 438. 

(2) Cause from which a person of 
ordinary experience and sagacity 
could foresee that a given result 
might probably ensue.—^Alaska Lum¬ 
ber Co. V. Spurlin, 37 S.W.2d 82, 183 
Ark. 576—^Wisconsin, etc., Lumber 
Co. V. Scott, 239 S.W. 391, 153 Ark. 
6'5. 

(3) Such act, wanting in ordinary 
care, as actively aids in producing 
injury as a direct and existing cause 
thereof. 

Ga.—Wright v. Southern Ry. Co., 7 
S.E.2d 793, 62 Ga.App. 316—South¬ 
ern Railway Company v. Tank- 
ersley, 60 S.E. 297, 3 Ga.App. 548. 
N.C.—Rattley v. Powell, 25 S.E.2d 
448, 223 N.C. 134. 

Tex.—Bleich v. Emmett, Civ.App., 
295 S.W. 223. 

(4) The act that immediately caus¬ 
es, or fails to prevent an injury that 
might reasonably have been antici¬ 
pated would result from the negli¬ 
gent act or omission charged, and 
without which such injury would not 
have occurred. 

US.—Eberhart v. Abshire, C.C.A.Ind., 
158 F.2d 24. 

Ind.—Cleveland, C., C. & St. L, Ry. 
Co. V. Gillespie, 173 N.E. 708, 96 
Ind.App, 535. 

45 C.J. p 899 note 16 [a] (4). 

(5) That cause which leads to the 
result and might be expected to have 
produced the result. 

Ky.—Rutherford v. Smith, 145 S.W. 
2d 633, 284 Ky. 592—Martin v. 
Chesapeake & O. Ry. Co., 115 S.W. 
2d 306, 273 Ky. 32—Stevens' Adm'r 
V. Watt, 99 S.W.2d 753, 266 Ky. 60S 
—Suter’s Adm’r v. Kentucky Pow¬ 
er & Light Co., 76 S.W.2d 29, 256 
Ky. 356. 

N.J.—Zirpola v. Adam Hat Stores, 
4 A,2d 73, 122 N.J.Law 21. 

45 C.J. p 899 note 16 [a] (14). 

(6) The active efficient cause that 
sets in motion a train of events 
which brings about a result without 
intervention of any force started and 
working actively from a new and in¬ 
dependent source. 

Mass.'—^Wolfe v. Checker Taxi Co., 12 
N.E.2d 849, 299 Mass. 225—Gordon 
V. Bedard, 164 N.E. 374, 265 Mass. 
408. 

Miss.—Crosby v. Burge, 1 So.2d 604, 
190 Miss. 739. 


Wash.—Graham v. Police & Fire¬ 
men's Ins. Ass’n, 116 P.2d 352, 10 
Wash. 2d 288—Pierce v. Pacific 
Mut. Life Ins. Co. of California, 
109 P.2d 322, 7 Wash.2d 151. 

46 C.J. p 899 note 16 [a] (2). 

(7) That which causes injury di¬ 
rectly and immediately, or through a 
natural sequence of events, without 
the intervention of another inde¬ 
pendent and efficient cause.—Medved 
V, Doolittle, 19 N.W-2d 788, 220 Minn. 
352—Anderson v. Johnson, 294 N.W. 
224, 208 Minn. 373—Sworski v. Col- 
man, 283 N.W. 778, 204 Minn. 474. 

(8) Cause which produced result 
in continuous sequence, without 
which it would not have occurred, 
and from which any man of ordi¬ 
nary prudence could have foreseen 
that such result was probable under 
existing facts.—Luttrell v. Carolina 
Mineral Co., 18 S.E.2d 412, 220 N.C. 
782—Mitchell v. Melts, 18 S.B.Sd 
406, 220 N.C. 793—White v. Chappell, 
14 S.E.2d 843, 219 N.C, 652—Mills v. 
Moore, 12 S.B.2d 661, 219 N.C. 25— 
Murray v. Atlantic Coast Line R. Co., 
11 S.E.2d 326, 218 N.C. 392—Temple¬ 
ton V. Kelley, 2 S.E.2d 696, 215 N.C. 
577—45 C.J. p 899 note 16 [a] (6). 

(9) That act or omission which 
immediately causes or fails to pre¬ 
vent the injury, or an act or omis¬ 
sion occurring or concurring with 
another which, had it not happened, 
the injury would not have been 
inflicted.—Southeastern Greyhound 
Lines v. Groves, 136 S.W.2d 512, 175 
Tenn. 684, 127 A.L.R. 1378—Morris v. 
Bolling, Tenn.App., 218 S.W.2d 754— 
Western Union Tel. Co, v. Dickson, 
173 S.W.2d 714, 27 Tenn.App. 752— 
Tri-State Transit Co. of Louisiana v. 
Dufeey, 173 S,W.2d 706. 27 Tenn.App. 
731—Thompson v. Hawes, 162 S.W.2d 
71, 25 Tenn.App. 681—Phillips-But- 
torff Mfg. Co. v, McAlexander, 15 
Tenn.App. 618—Elmore v. Thomp¬ 
son, 14 Tenn.App. 78—Yarbrough v. 
Louisville & N. R. Co., 11 Tenn.App. 
456—McBurgess v. Federal Life Ins. 
Co., 6 Tenn.App. 284—15 C.J. p 899 
note 16 [a] (13). 

Proximate cause is probable cause 
Kan.—Stephenson v. Corder, 80 P. 
938, 71 Kan. 475, 69 L.R.A 246. 114 
Am.S.R. 500. 

Or.—Baker v. State Industrial Acci¬ 
dent Commission, 274 P. 905, 128 
Or. 369. 

Pa.—Fitzgerald v. Pennsylvania B. 

R., 184 A. 299, 121 Pa.Super. 461. 

45 C.J. p 899 note 16 [e]. 

“Bemote cause’^ 

(1) A cause which would not, ac¬ 
cording to experience of mankind, 
lead to such event.—Stevens' Adm’r 
V. Watt, 99 S.W.2d 753, 266 Ky. 608 
—Suter’s Adm’r v. Kentucky Power 
& Light Co., 76 S.W.2d 29, 256 Ky. 
356. ’ 
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definitions and tests are inadequate, however, to 
afiford a definite and invariable rule whereby a line 
can be drawn between those causes which the law 
regards as sufficiently proximate and those which 
are too remote to be the foundation of an action; 
and the applicability of an announced definition 
must be determined by the peculiar facts and cir¬ 
cumstances of the particular case,so on mixed con¬ 
siderations of logic, common sense, justice, policy, 
and precedent,the question ordinarily being one 
of fact for the jury, as discussed infra § 264. 

Illustrations of what constitutes proximate cause 
with relation to negligence generally are given infra 
§§ 112-115, and in connection with the doctrine of 
attractive nuisances supra § 29, but for the appli¬ 
cation of the doctrine with relation to particular 
branches of the law of negligence the articles deal¬ 
ing with those branches should be consulted. 

Legal cause. The term '^proximate cause^^ of an 
injury is synonymous with 'legal cause/’^2 


Cause and condition or occasion making injury 
possible. In the law of negligence the cause of an 
injury has been defined as that which actually pro¬ 
duces it,while the occasion thereof is that which 
provides an opportunity for the causal agency to 
act.^^ 

Contract of indemnity distinguished. It is impor¬ 
tant to note the distinction between the doctrine of 
proximate cause in its relation to liability for neg¬ 
ligence and in its relation to a contract to indem¬ 
nify for the result of a given cause. In the former 
case it has been held that the liability is measured 
by the natural and probable consequences of the 
negligent act,S5 while in the latter case the liability 
is measured by the contract itself, and the doctrine 
of proximate cause is applicable only to aid in de¬ 
termining whether or not the loss was caused solely 
by the accident or act against which the indemnity 
was given.3® 


(2) Other definitions.—Island Ex¬ 
press V. Frederick, 171 A. 181, 5 W. 
W.Harr., Del., 569. 

30 . Ala.—Alabama Power Co. v. Mc¬ 
Intosh, 122 So. 677, 219 Ala. 546. 
Cal.—Corpus Juris cited ia Lacy v. 
Pacific G-as & Electric Co., 29 P.2d 
781, 783. '220 Cal, 97—Takako Inai 
V. Ede, 109 P.2d 400, 42 Cal.App.2d 
521. 

Conn.—Mahoney v. Beatman, 147 A. 

762, 110 Conn. 184, 66 A.L.R. 1121. 
Ga.—Eidson v. Felder, 22 S.E.2d 523, 
68 Ga.App. ISS—McGinnis v. Shaw, 
167 S.E. 533, 46 Ga.App. 248. 

Ill,—Gleason v. Cunningham, 44 N-E. 

2d 940, 316 Ill.App. 286. 

Ind.—Davis v. Mercer Lumber Co., 
73 N.E. 899, 164 Ind. 413—City of 
Gary V. Struble, 18 N.E.2d 465, 106 
Ind.App. 618. 

Iowa.—Corpus Juris q.uoted in Mc¬ 
Clure V. Richard, 282 IST.W. $12, 315, 
225 Iowa 949. 

Kan.—^Atherton v. Goodwin, 180 P. 
2d 296, 163 Kan. 22. 

Ky.—Rutherford v. Smith, 145 S.W. 
2d 533, 284 Ky. 592—Stevens' Adm'r 
V. Watt, 99 S.W.2d 753, 266 Ky. 
608—Suter's Adm’r v- Kentucky 
Power & Light Co., 76 S.W.2d 29, 
256 Ky. 356. 

La.—^Penton v. Sears, Roebuck & Co., 
App., 4 So.2d 547—Corpus Juris 
QLuoted iu Blanks v. Saenger Thea¬ 
tres, ISS So. 883, 888, 19 La.App. 
305. 

Md.—Bloom V. Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 
692, 179 Md. 384—Lashley v. Daw¬ 
son, 160 A. 738, 162 Md. 549. 

Minn.—Robinson v. Butler, 33 N.W. 
2d 821, 226 Minn. 491—Sankiewicz 

V. Speckel, 296 N.W. 909, 209 Minn. 
528—^Anderson . V. Johnson, 294 N. 

W, 224, 208 Minn. 373. 


Mont.—Corpus Juris quoted iu Chan¬ 
cellor V. Hines Motor Supply Co., 
69 P.2d 764, 768, 104 Mont. 603. 

N.J.—Rickards v. Sun Oil Co., 41 A. 

2d 267, 23 N.J.Misc. 89. 

N.T.—O'lTeill v. City of Port Jervis, 
171 H.E. 694, 253 N.Y. 423. 

Okl.—^Norman v. Scrivner-Stevens 
Co., 204 P.2d 277. 

Vt.—Meyette v. Canadian Pac. Ry. 

Co., 6 A.2d 33, 110 Vt. 345. 

45 C.J. p 900 note 23. 

31. U.S.—Jaggers v. Southeastern 
Greyhound Lines, D.C.Tenn., 34 P. 
Supp. 667, reversed on other 
grounds, C.C.A., 126 P.2d 762. 

Minn.—Butler v. Northwestern Hos¬ 
pital of Minneapolis, 278 N.W. 37, 
202 Minn. 282. 

Okl.—Norman v. Scrivner-Stevens 
Co., 204 P.2d 277. 

Refinements and subtleties as to 
causation that would defeat the ends 
of justice should not be indulged in 
by the courts.—Mullan v. Hacker, 49 
A.2d 640, 187 Md. 261—Industrial 

Service Co. v. State, to Use of Bry¬ 
ant, 6 A.2d 372, 176 Md. 625. 

32. Mo.—Wright v. Spieldoch, 193 
S.W.2d 42, 354 Mo. 1076—Hillis v. 
Home Owners' Loan Corporation, 
154 S.W.2d 761, 348 Mo. 601. 

33. Ill.—Merlo v. Public. Service Co. 
of Northern Illinois, 45 N.E.2d 665, 
$81 Ill. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—Briske v. Village 
of Burnham, 39 N.E.2d 976, 379 Ill. 
193—Illinois Cent. R. Co. v. Os¬ 
wald, 170 N.E. 247, 338 Ill. 270— 
Makiel v. Sears, Roebuck & Co., 
71 N.B.2d 809, 330 Ill.App. 619— 
Denemark v. Arlington Park Jock¬ 
ey Club, 61 N.B.2d 285, 326 Ill.App. 
256^Van Hoorebeqke v. Iowa Illi¬ 
nois Gas & Electric Co., 57 N.E. 
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2a 652, 324 Ill.App. 88—Weinberg 
V. Richardson, 10 N.E.2d 893, 291 
Ill.App. 618—Kahlfeldt v. Busby, 
272 I11.APP. 469. 

Neb.—^Anderson v. Byrd, 275 N.W. 
825, 133 Neb. 483. 

“Cause” and ‘‘consequence’* are cor¬ 
relative terms 

Del.—Hill V. Day, 199 A. 920, 9 W.W. 
Harr. 400. 

34. Ill.—Merlo v. Public Service Co. 
of Northern Illinois, 45 N.E.2d 666, 
381 Ill. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—Briske v. Village 
of Burnham, 39 N.B.2d 976, 379 Ill. 
193—Illinois Cent. R. Co. v. Os¬ 
wald, 170 N.E. 247, 338 Ill. 270— 
Makiel v. Sears, Roebuck & Co., 71 
N.E.2d 809, 330 Ill.App. 619—Dene¬ 
mark V. Arlington Park Jockey 
Club, 61 N.E.2d 285, 326 Ill.App- 
256—Van Hoorebecke v. Iowa Illi¬ 
nois Gas & Electric Co., 57 N.E.2(i 
652, 324 Ill.App. 88—^Weinberg v. 
Richardson, 10 N.E.2d 893, 291 Ill. 
App. 618—Kahlfeldt v. Busby, 272 
Ill.App. 469. 

Neb.—^Anderson v. Byrd, 275 N.W. 
825, 133 Neb. 483. 

35. U.S.—Travelers' Ins. Co. of 
Hartford v. Melick, Neb., 65 F. 178, 
12 C.C.A. 544, 27 L.R.A. 629. 

36. U.S.—Travelers' Ins. Co. of 
Hartford v. Melick, supra. 

Minn.— Corpus Juris quoted iu Kun- 
dinger v. Metropolitan Life Ins. 
Co., 15 N.W.2d 487, 493, 218 Minn. 
273. 

Mont.— Corpus Juris quoted In 
Kingsland v. Metropolitan Life Ins. 
Co., 37 P.2d 335, 337, 97 Mont. 658. 
Proximate cause of loss under: 
Accident insurance see Insurance 
§ 756. 





§ 104 

§ 104. Essential Element of Liability 

Although a person may be negligent in the perform¬ 
ance or omission of some duty owed to the person injured, 
no liability attaches unless it appears that there was a 
causal connection between such negligence and the in¬ 
jury, and the negligence charged was the proximate or 
legal cause of the injury, rather than a remote cause, or 
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one merely causing a condition providing an opportunity 
for other causal agencies to act. ^ 

Although a person may be negligent in the per¬ 
formance or omission of some duty owed to the 
person injured, no liability attaches unless it ap¬ 
pears that there was a causal connection between 
such negligence and the injury, 37 and the causal 
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Proximate cause of loss under— 
Cont'd. 

Fire insurance see Insurance §§ 
809-S16. 

Xviability insurance see Insurance 
§ S24. 

Life insurance see Insurance § 938. 
Marine insurance see Insurance § 
574. 

37. U-S.—McClelland v. Baltimore & 
O. C. T. R. Co., C.C.A.Ind., 123 F.2d 
734—The Chester Valley. C.C.A.La., 
110 F.2d 592—Delaware & H. R. 
Corporation v. Felter, C.C.A.Pa., 98 
F.2d 868—The Josephine, D.C.Pa., 
37 F.2d 928, affirmed, C.C.A., 49 
F.2d 207—Stoffel v. W. J. McCahan 
Sugar Refining & Molasses Co., D. 
C.Pa., 35 F.2d 602, affirmed, C.C.A., 
W. J. McCahan Sugar Refining & 
Molasses Co. v. Stoffel, 41 F.2d 651 
—Johns-Manville v. Pocker, C.C.A. 
Mo., 26 F.2d 204—Murphy v. Hut- 
zel, D.C.Pa., 27 F.Supp. 473—The 
Matagalpa, D.C.Pa., 9 F.Supp. 416. 
Ala.—International Harvester Co. v, 
Williams, 133 So. 270, 222 Ala. 589, 
followed in 133 So. 275, 222 Ala. 
595—^Alabama Great Southern R. 
Co. V. Raney, App., 37 So.2d 150— 
Seaboard Air Line Ry. Co. v. Lath¬ 
am, 127 So. 679, 23 Ala,App. 490. 
Ariz.—Salt River Valley Water 
Users’ Ass’n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 11 
P.2d 839, 40 Ariz. 282. 

Ark.—Missouri Pac. R, Co. v. Homer, 
15 S.W.2d 994, 179 Ark. 321. 

Cal.—Mann v. Chase, 107 P.2d 498, 
41 Cal.App.2d 701—^Davis v. Lane, 
75 P.2d 565, 24 Cal.App.2d 400— 
Palmer v. Crafts, 60 P.2d 533, 16 
Cal.App.2d 370—Ellis v. Burns Val¬ 
ley School Dist. of Lake County, 18 
P.2d 79, 128 Cal.App. 550—Spring¬ 
er V. Pacific Fruit Exchange, 268 
P. 951, 92 Cal.App. 732—Flynn v. 
Bledsoe Co., 267 P. 887, 92 Cal.App. 
145. 

Conn.—Egan v. Connecticut Co., 38 
A.2d 282, 131 Conn. 152—Connellan 
V. Coffey, 187 A. 901, 122 Conn. 136. 
Del-—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Fla.—Harvin v. Kenan, 26 So.2d 668, 
157 Fla. 603—Putnam Lumber Co. 

V, Berry, 2 So.2d 133, 146 Fla. 595— 
Tampa Electric Co. v. Jones, 190 
So. 26, 138 Fla. 746. 

Ga.—^Western & A. R. R. y. Frazier, 

18 S.E.2d 45, 66 Ga.App. 275— 

Kleinberg v. Lyons, 148 S.E. 535, 39 
Ga.App. 774, followed in 148 S.E. 
640, 39 Ga.App. 783, and Mendel v. 


Lyons, 148 S.E. 540, 39 Ga.App. 
783. 

Ill.—Clark V. Public Service Co., 278 
Ill.App. 426. 

Ind.—Bain v. Mattmiller, 13 N.E.2d 
712, 213 Ind. 549—Michigan City 
V. Rudolph, 12 N‘.E.2d 970, 104 Ind. 
App. 643. 

Iowa.—Hecht v. Des Moines Play¬ 
grounds and Recreation Ass’n, 287 
K.W. 259, 227 Iowa 81—^Albrecht 
V. Waterloo Const. Co., 257 N.W. 
183, 218 Iowa 1205—Isaacs v. 

Bruce. 254 N.W. 57, 218 Iowa 759 
—Buchanan v. Hurd Creamery Co., 
246 N.W. 41. 215 Iowa 415—Rauch 

V. Des Moines Electric Co., 218 N. 

W. 340, 206 Iowa 309. 

Kan.—^Wright v. National Mut. Cas¬ 
ualty Co. of Tulsa, 129 P.2d 271, 
155 Kan. 728. 

Ky.—^Whalen’s Adm'x v. Sundell, 199 
S.W.2d 426, 303 Ky. 752—Green- 
well’s Adm’r v. Burba, 182 S.W.2d 
436, 298 Ky. 255—^Knecht v. Buck- 
shorn, 25 S.W.2d 727, 233 Ky. 329 
—Hicks’ Adm’r v. Harlan Hospital, 
21 S.W.2d 125, 231 Ky. 60. 

La.—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135—^Elf- 
er V. KQbernia Nat. Bank in New 
Orleans, App., 174 So. 287—Jones 
V. Shell Petroleum Corporation, 
App., 167 So. 833, annulled on other 
grounds 171 So. 447, 185 La. 1067. 
Md.—^Baltimore Transit Co. v. 

Worth, 52 A.2d 249, 188 Md. 119— 
Cogswell V. Frazier, 39 A.2d 815, 
183 Md. 654—^Pennsylvania R. Co. 
V. Cook, 26 A.2d 384, 180 Md. 633, 
140 A.L.R. 1188—State, for Use of 
Kalives v. Baltimore Eye, Ear and 
Throat Hospital, 10 A.2d 612, 177 
Md. 517—Baltimore Transit Co. v. 
Bramble, 2 A.2d 416, 175 Md. 334 
—Shafer v. State, for Use of Sun- 
dergill, 189 A. 273, 171 Md. 506— 
Realty & Mortgage Co. v. Ulrich, 
165 A. 708, 164 Md. 666. 

Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714—^Dunsmoor v. Cow¬ 
drey, 56 N.E.2d 20, 316 Mass. 516 
—Carroll v. Cambridge Electric 
Light Co., 43 N.E.2d 340, 312 Mass. 
89—^Wainwright v. Jackson, 195 N. 
E. 896, 291 Mass. 100—Hathaway 

V. Huntley, 188 N.E. >616, 284 Mass. 
587—Bratton v. Rudnick, 186 N.E. 
669, 283 Mass. 556. 

Minn.—Findley v. Brittenham, 271 N. 

W. 449, 199 Minn. 197. 

Miss.—^Kramer Service v. Wilkins, 
186 So. 625, 184 Miss. 483—J. C. 
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Penney Co. v. Scarborough, igfi So 
316, 184 Miss. 310. 

Mo.—Springer v. Security Nat. Bank 
Savings & Trust Co., 175 S.W.2d 
797—Fassi v. Schuler, 159 S.W.'2d 
774, 349 Mo. 160—Corpxis Juris cit¬ 
ed in Smith v. Mabrey, 154 S.W 2d 
770, 772, 348 Mo. 644—Rose * v 
Thompson, 141 S.W.2d 824, 346 Mo! 
395—Scanlon v. Kansas City, 81 S. 
W.2d 939, 336 Mo. 1058—State v! 
Melton, 33 S.W.2d 894, 326 Mo. 962 
—Little V. Kansas City, 197 S.W. 
2d 1005, 239 Mo.App. 1007—Bow¬ 
man V. Moore, 167 S.W.2d 675, 237 
Mo.App. 1163—^Williams v. Thomp¬ 
son, App., 166 'S.W.2d 785—Bauer 
V. Wood, 154 S.W.2d 356, 236 Mo. 
App. 266—Vassia v. Highland 
Dairy Farms Co., 104 S.W.2d 686, 
232 Mo.App. 886—^Vairo v. Vairo! 
App., 99 S.W.2d 113—McWhorter 
V. Dahl Chevrolet Co., 88 S.W.2d 
240, 229 Mo.App. 1090—Allen v. 
Wilkerson, App., 87 S.W.2d 1056— 
Crawford v. Kansas City Stock 
Yards Co., 73 S.W.2d 308, 228 Mo. 
App. 673—Faust v. East Prairie 
Milling Co., App., 20 S.W.2d 918. 

Mont.—Mihelich v. Butte Electric 
Ry. Co., 281 P. 540, 85 Mont. 604— 
Boyd V. Great Northern Ry. Co., 
274 P. 293, 84 Mont. 84. 

N.H.—Labor v. Public Service Co. of 
New Hampshire, 29 A.2d 459, 92 N. 
H. 266—Duncan v. Lumbermen’s 
Mut. Casualty Co., 23 A.2d 325, 91 
N.H. 349—^White v. Schnoebelen, IS 
A.2d 185, 91 N.H. 273—Rouleau v. 
Blotner, 152 A. 916, 84 N.H. 539. 

N.J.—Ball V. Atlantic City Ambassa¬ 
dor Hotel Corp., 57 A.2d 362. 

N.C.—Smith v. Whitley, 27 S.E.2d 
442, 223 N.C. 534—Truelove v. Dur¬ 
ham & S. Ry. Co., 24 S.E.2d 537, 
222 N.C. 704—Pearson v. Luther, 
193 S.E. 739, 212 N.C. 412—Wacho¬ 
via Bank & Trust Co. v. Southern 
Ry. Co., 183 S.E. 620, 209 N.C. 304 
—Osborne v. Atlantic Ice & Coal 
Co., 177 S.E. 796, 207 N.C. 545— 
Ham V. Greensboro Ice & Fuel Co., 
169 S.E. 180, 204 N.C. 614—Lynch 
V. Caroline Telephone & Telegraph 
Co., 167 S.E. 847, 204 N.C. 252— 
Little V. Martin Furniture Co., 158 
S.E. 490, 200 N.C. 731—Harper v. 
Bulluck, 152 S.E. 405, 198 N.C. 448. 

N.D.—Bowers v. Great Northern By. 
Co., 259 N.W. 99, 65 N.D. 384, 99 A 
L.R. 1443. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324. 

Okl.—^Lowden v, Friddle, 117 P.2d 
533, 189 Okl. 415—^Larrimore v. 
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connection must be such that but for the act or 
omission in question the injury would not have re¬ 
sulted, as discussed infra § 106. Considerations of 
justice and public policy require that a certain de¬ 
gree of proximity exist between the act done or 


omitted and the harm sustained, before legal liabil¬ 
ity may be predicated on the ^^cause’^ in question.^® 
The negligence charged must have been the proxi¬ 
mate cause of the injury^® or, as it is sometimes 
stated, it must have been the legal cause of the in- 


jVinerica-n Nat. Ins. Co., 89 P.2d 
340 184 Okl. 614—Lynn v. Gessel 
Drilling Co., 43 P.2<i 1019, 172 Okl. 
16. 

Or.— Cosgrove v. Tracey, 64 P.2d 
1321, 156 Or. 1. 

Pa.—Harrison v. City of Pittsburgh, 
44 A.2d 273, 353 Pa. 22—Davis v. 
Potter, 17 A.2d 338, 340 Pa. 485 
—Scalise v. F. M. Venzie & Co., 
152 A. 90, 301 Pa. 315—Clee v. 
Brinks, Inc., 5 A.2d 387, 135 Pa.Su- 
per. 346. 

(pex.—Texas <& N. O. K. Co. v. Young, 
Civ.App., 148 S.W.2d 229—Flores v. 
Sullivan, Civ.App., 112 S.W.2d 321, 
reversed on other grounds Sullivan 
V. Flores, 132 S.W.2d 110. 134 Tex. 
56, mandate conformed to Flores 
V. Sullivan, Civ.App., 137 S.W.2d 
799—Community Natural Gas Co. 

V. Lane, Civ.App., 97 S.W.2d 703, 
reversed on other grounds Lane v. 
Community Natural Gas Co., 123 S. 

W. 2d 639, 133 Tex. 128. 

Utah.—Sessions v. Thomas D. Dee 
Memorial Hospital Ass’n, 78 P.2d 
645, 94 Utah 460. 

Va.—^Roanoke Railway & Electric 
Co. V. Whitner, 8 S.E.2d 169, 173 
Va. 253—State-Planters Bank & 
Trust Co. V. Gans, 200 S.E. 591, 172 
Va. 76—^Wallace v. Jones, 190 S.E. 
82, 168 Va. 38—Hendricks v. Vir¬ 
ginia Electric & Power Co., 172 S. 
E. 160, 161 Va. 793—Gaines v. 

Campbell, 166 S.E. 704, 159 Va. 
504—Norfolk & W. Ry. Co. v. Wel- 
lons' Adm’r, 154 S.E. 575, 165 Va. 
218. 

Wis.—Schoonmaker v. Kaltenbach, 
294 N.W. 794, 236 Wis. 138—Os¬ 
borne V. Montgomery, 234 N.W. 
372, 203 Wis. 223. 

45 C.J. p 906 note 37. 

The mere fact that injury follows 
or concurs with negligence does not 
necessarily create liability. 

Mo.—Springer v. Security Nat. Bank 
Savings & Trust Co., 175 S.W.2d 
797—Pedigo v. Roseberry, 102 S. 
W.2d 600, 340 Mo. 724—Williams 
V. Thompson, App., 166 S.W.2d 785. 
N.C.—Smith v. Whitley, 27 S.E.2d 
442, 223 N.C. 534. 

Actual causation is essential to lia¬ 
bility 

Ohio.—Masters v. New York Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, rehear¬ 
ing denied 68 S.Ct. 33, 332 U.S. 786, 
92 L.Ed. 369. 

Va.—^Hawkins v. Beecham, 191 S.E. 
640, 168 Va. 553. 

38. Wash.—^Eckerson v. Ford’s Prai¬ 
rie School Dist. No. 11 of Lewis 


County, 101 P.2d 345, 3 Wash.2d 
475. 

39. U.S.—Carolina Tel. & Tel. Co. v. 
Johnson, C.C.A.N.C., 168 F.2d 489 
—Whitley v. Powell, C.C.A.N.C., 
159 P.2d 625—^Heald v. Milhurn, C. 

C.A.I11., 125 P.2d 8, certiorari de¬ 
nied Milburn v. Heald, 62 S.Ct. 
1267, 316 U.S. 681, 86 L.Ed. 1754, 
and 62 S.Ct. 1268, 316 U.S. 681, 86 
L.Ed. 1754—^Hackworth v. Chesa¬ 
peake & O. Ry. Co., D,C.Ky., 73 F. 
Supp. 348—^Kapp v. E. I. Du Pont 
De Nemours & Co., D.C.Mich., 57 F. 
Supp. 32—Beck v. Wings Field, D. 
C.Pa., 35 F.Supp. 953, reversed on 
other grounds, C.C.A., 122 P.2d 114. 

Ala.—'Sloss-Sheffield Steel & Iron Co. 
V. Wilkes, 181 So. 276, 236 Ala. 173 
—^Williams v. Wicker, 179 So. 250, 
235 Ala. 348—Smith v. Alabama 
Water Service Co., 143 So. 893, 225 
Ala. 510—Hill v. Reaves, 139 So. 
263, 224 Ala. 205—International 

Harvester Co. v. Williams, 133 So. 
270, 222 Ala. 589, followed in 133 
So. 275, 222 Ala. 595—^Alabama 

Great Southern R. Co. v. Raney, 
App., 37 So.2d 150. 

Ariz.—^Nichols v. City of Phoenix, 
202 P.2d 201, 68 Ariz. 124—Pratt v. 
Daly, 104 P.2d 147, 55 Ariz. 535, 
130 A.L.R. 341—Corpus Juris cited 
in Wylie v. Moore, 84 P.2d 450, 451, 
52 Ariz. 637—Salt River Valley 
Water Users’ Ass'n v. Cornum, 63 
P.2d 639, 49 Ariz. 1. 

Ark.—Garner v. Missouri Pac. Ry. 
Co., 195 S.W.2d 39, 210 Ark. 214— 
Missouri Pac. R. Co. v. Davis, 186 
S.W.2d 20, 208 Ark. 86—Missouri 
Pac. R. Co. V. Burks, 133 S.W.2d 9, 
199 Ark. 189—Powell Bros. Truck 
Lines v. Barnett, 121 S.W.2d 116, 
196 Ark. 1082—^Arkansas Power & 
Light Co. V. Marsh, 115 S.W.2d 825, 
195 Ark. 1135—Missouri Pac. R. 
Co. V. Benham, 89 S.W.2d 92S, 192 
Ark. 35—^Alaska Lumber Co. v. 
Spurlin, 37 S.W.2d 82, 183 Ark. 576. 

Cal.—Sweet v. Los Angeles Ry. Co., 
179 P.2d 824, 79 CaLApp.2d 824— 
Lozano v. Pacific Gas & Elec. Co., 
161 P.2d 74, 70 CaLApp.2d 415— 
Jackson v. Utica Light & Power 
Co., 149 P.2d 748, 64 Cal.App.2d 885 
—Uribe v. McCorkle,* 146 P.2d 22, 
^3 Cal.App.2d 61—Miles v. Van 
Hagen, 128 P.2d 89, 53 Cal.App.2d 
750—^Provin v. Continental Oil Co., 
121 P.2d 740, 49 Cal.App.2d 417— 
Monroe v. San Joaquin Light & 
Power Corporation, 109 P.2d 720, 
42 Cal.App.2d 641—^Adrian v. Guy- 
ette, 69 P.2d 197, 21 Cal.App.2d 
306—Hemet Home Builders Ass’n 
V. Wells, 39 P.2d 233, 3 Cal.App. 
2d 65—^Day v. Pickv/ick Stages 


System, 25 P.2d 16, 134 Cal.App. 
92—Hofstedt v. Southern Pac. Co., 
App., 1 P.2d 470—Denman v. City 
of Pasadena, 282 P. 820, 101 CaL 
App. 769. 

Colo.—Independent Lumber Co. v. 
Leatherwood, 79 P.2d 1052, 102“ 

Colo. 460—People, for Use of 

School Dist. No. 6, Conejos County 

V. Schaeffer, 65 P.2d 6 99, 100 Colo. 
70. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1—Zink v. Kessler 

Trucking Co., 190 A. 637, 8 W.W. 
Harr. 271—Biddle v. Haldas Bros., 
190 A. 588, 8 W.W.Harr. 210— 

Willis V. Schlagenhauf, 188 A. 700, 
8 W.W.Harr. 96—Island Express v, 
Frederick, 171 A. 181, 5 W.W. 
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§ 105. - Violation of Statutes or Ordi¬ 

nances 

The rule that no liability attaches unless it appears 
that there was a causal connection between the negiigence 
charged and the injury and that such negligence was the 
proximate cause of the injury is applicable where the 
negligence charged constituted a violation of some statute 
or ordinance, even though such violation is held to be 
negligence per se. 

The rule that no liability attaches unless it ap¬ 
pears that there was a causal connection between 


the negligent act or omission charged and the in¬ 
jury, discussed supra § 104, is applicable where the 
act or omission complained of constituted a viola¬ 
tion of some statute or ordinance, even though 
such violation constitutes negligence per se^^ qj. 
prima facie evidence of negligences^ So, the fur¬ 
ther rule that the negligence charged must be the 
proximate or legal cause of the injury in order to 
impose liability is likewise applicable where the act 
or omission complained of constituted a violation 
of some statute or ordinance,^^ and this is true even 
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So.2d 731—Klotz v. Tru-Fruit dis¬ 
tributors, App., 173 So. 592—Mar¬ 
tin V. Jonesboro Drug Co., 7 La. 
App. 262. 

3£ass.—Pulton v. Edison Electric Il¬ 
luminating Co. of Boston, 21 N.E. 
2dl 609, 303 Mass. 258—^Wainwright 
V. Jackson, 195 K.E. 896, 291 Mass. 
100—Gordon v. Bedard, 164 N.E. 
374, 265 Mass. 408. 

Mo.—Cantwell v. Cremins, 149 S.W. 

2d 343, 347 Mo. 836- 
Neb.—Crandall v. Ladd, 7 N.W.2d 
642, 142 Neb. 736. 

N.T.—Boronkay v. Robinson & Car¬ 
penter, 160 N.E. 400, 247 N.T. 365 
—McCaffrey v. Kinetic Chemicals, 
26 N.T.S.2d 1021, 261 App.Div. 

1099. 

N.C.—Smith v. Whitley, 27 S.E.2d 
442, 223 N.C. 534—^Whitaker v. Car¬ 
penter Motor Car Co., 147 S.E. 729, 
19 7 N.C. S3. 

Tex.—Paris & G. N. Ry. Co. v. Staf¬ 
ford,' Com.App., 53 S.W.2d 1019. 
Va.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876—Shoemaker v. An¬ 
drews, 152 S.E. 370, 154 Va. 170. 

45 C.J. p 906 note 38. 

Violation of statute or ordinance as 
negligence see supra § 19. 
Violation, of rules of industrial 
commission concerning steps and 
thresholds and requiring doors to 
open outward did not make establish¬ 
ment liable for injuries sustained by 
customer who lost her footing and 
fell, where customer’s fall and sever¬ 
ity of her injuries were not affected 
by condition or design of steps or 
threshold.—Evans v. La Crosse 
Laundry & Cleaning Co., 28 N.W.2d 
918, 251 Wis. 296. 

44. N.C.—Jones v. Bagwell, 177 S.E. 


170, 207 N.C. 378—Ham v. Greens¬ 
boro Ice & Fuel Co., 169 S.E. 180, 
204 N.C. 614—Burke v. Carolina 
Coach Co., 150 S.E. 636, 198 N.C. 8. 
Tex.—Poster v. Beckman, Civ.App., 
85 S.W.2d 789, error refused. 

45 C.J. P 906 note 39. 

45. Ill.—^Wall V. Greene, 52 N.B.2d 
303, 321 IlLApp. 161. 

46. U-S.—Earl W. Baker & Co. v. 
Lagaly, 144 P.2d 344, 154 A.L.R. 
1098—^Arnold v. Owens, C.C.A.N.C., 
78 F.2d 495—^Wright v. Wilson, D. 

C.Pa., 64 F.Supp. 694, affirmed C. 
C.A., 154 P.2d 616, 170 A.L.R. 1237, 
certiorari denied Wright v. Lohr, 
67 S.Ct. 50, 329 U.S. 743, 91 L.Ed. 
640. 

Ala.—Newell Contracting Co. v. Ber¬ 
ry, 134 So. 870, 223 Ala. 109. 

Ariz.—Pratt v. Daly, 104 P.2d 147, 55 
Ariz. 535, 130 A.L.R. 341—Salt 

River Valley Water Users’ Ass’n v. 
Compton, 8 P.2d 249, 39 Ariz. 491, 
motion denied 11 P.2d 839, 40 Ariz. 
282. 

Ark.—Mays v. Ritchie Grocer Co., 5 
S.W.2d 728, 177 Ark. 35. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Mann 

V. Chase, 107 P.2d 498, 41 Cal.App. 
2d 701—Corpus Juris quoted in 
Holahan v. McGrew, 295 P. 1054, 
1059, 111 Cal.App. 430—Michael v. 
Key System Transit Co., 276 P. 
591, 98 Cal.App. 189. 

Colo.—Corpus Juris cited in Hertz 
Driv-Ur-Self System, Inc. of Colo¬ 
rado, 121 P.2d 483, 484, 109 Colo. 1. 
Conn,—^Mesite v. Kirchstein, 145 A. 
753, 109 Conn. 77. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1. 

D.C.—Ross V. Hartman, 139 P.2d 14, 
78 U.S.App.D.C. 217, 158 A.L.R. 

1370, certiorari denied Hartman v. 
Ross, 64 S.Ct. 790, 321 U.S. 790, 88 
L.Ed. 1080—Ferranti v. Capital 
Transit Co., Mun.App., 38 A.2d 116, 
applying Maryland law. 

Ga.—Tiller v. Georgia Power Co., 22 
S.E.2d 623, 68 Ga.App. 224. 

Ky.—Berry v. Jorris, 199 S.W.2d 616, 
303 Ky. 799—Wright v. Clausen, 92 
S.W.2d 93, 263 Ky. 298—Phillips v. 
Scott, 71 S.W-2d 662, 254 Ky. 340— 
Pirtle’s Adm’x v. Hargis Bank & 
Trust Co., 44 S.W-2d 541, 241 Ky. 
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455, followed in Taylor’s Adm'x v. 
Hargis Bank & Trust Co., 44 S.W. 
2d 549, 241 Ky. 36 and Pirtle's 
Adm'r v. Hargis Bank & Trust Co., 
49 S.W.2d 1002, 243 Ky. 752. 

La.—Hollabaugh-Seale Funeral Home 
V. Standard Acc. Ins. Co., App., 32 
So.2d 616—Cropper v. Mills, App., 
27 So.2d 764—O’Neill v. Hemen- 
way, App., 3 So.2d 210—Smith v. 
Texas & Pac. Ry. Co., App., 189 So. 
316—^Vernon v. Gillham, App., 179 
So. 476—Richie v. Natchitoches Oil 
Mill, App., 178 So. 752—Jimes v. 
Fidelity & Casualty Co. of New 
York, App., 163 So. 421—Jacobs v. 
Williams, App., 160 So. 861— 
Bethancourt v. Bayhi, App., 141 So. 
Ill—O’Kelley v. Mocklin, 140 So. 
116, 19 La.App. 541—Martin v. 

Jonesboro Drug Co., 7 La.App. 262. 
Md.—Gosnell v. Baltimore & O. R. 
Co., 57 A.2d 322—Dallas v. Diegal, 
41 A.2d 161, 184 Md. 372—Buczkow- 
ski v. Canton R. Co., 30 A.2d 257, 
181 Md. 377—People’s Service Drug 
Stores v. Somerville, 158 A. 12, 161 
Md. 662—S.tate to Use of Potter v. 
Longeley, 158 A. 6, 161 Md. 563. 
Mass.—Dean v. Leonard, 83 N.E.2d 
443, 323 Mass. 606—Deignan v. Lu- 
barsky, 63 N.E.2d 575, 318 Mass. 
661—Sullivan v. Griffin, 61 N.E.2d 
330, 318 Mass. 359—Lockling v. 
Wiswell, 61 N.E.2d 15, 318 Mass. 
160—Dunsmoor v. Cowdrey, 56 N. 

E.2d 20, 316 Mass. 616—Kralik v. 
Le Clair, 52 N.E.2d 562, 315 Mass. 
323—^Holden v. Bloom, 50 N.E.2d 
193, 314 Mass. 309, 147 A.L.R. 722 
—Kelly V. Hathaway Bakeries, 44 
N.E.2d 654, 312 Mass, 297—Carroll 
V. Cambridge Electric Light Co., 
43 N.E.2d 340, 312 Mass. 89—Price 
V. Pearson, 16 N.E.2d 855, 301 
Mass. 260—Gaw v. Hew Const. Co., 
15 N.E.2d 225, 300 Mass. 250— 

Baggs V. Hirschfield, 199 N.E. 136, 
293 Mass. 1—^Wainwright v. Jack- 
son, 195 N.E. 896, 291 Mass. 100— 
Stowe V, Mason, 194 N.E. 671, 289 
Mass. 577—Milbury v. Turner Cen¬ 
ter System, 174 N.E. 471, 274 Mass- 
358, 73 A.L.R. 1070. 

Minn.—Barrett v. Nash Pinch Co., 36 
N.W.2d 526—Medved v. Doolittle, 
19 N.W.2d 788, 220 Minn. 352—Judd 
v. Landin, 1 N.W.2d 861, 211 Minn. 
465. 
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though such violation is held to be negligence per 
or prima facie evidence of negligence.'^* 

§ 106. Efficient Cause in General 

In order to establish causal connection, the negligence 
must have been such that without it the injury would not 
have occurred; but the existence of such causal con¬ 
nection does not of itself make such negligence the prox¬ 
imate or legal cause of the injury, it being necessary to 
show that the negligence was the causa causans. 


Causal connection must appear before any ques¬ 
tion of legal or proximate cause can properly 
arise 9 that is to say, there can be no legal or 
proximate cause unless there is causal connection in 
fact.50 In order to establish causal connection and 
a foundation for legal or proximate cause, the neg¬ 
ligent act or omission must have been such that 
without it the injury would not have occurred, 
this rule or test being known as the sine qua non 


Jfo,_Krelitz v. Calcaterra, 33 S.W. 

2^ 909—McWhorter v. Dahl Chev¬ 
rolet Co., 88 S.W.2d 240, 229 Mo. 
App. 1090 —Frig-ge v. Brooks, 72 S. 
W.2d 995, 228 Mo.App. 758. 
j^jont.—Maynard v. City of Helena, 
160 P.2d 484, 117 Mont. 402. 

—^Homin v. Cleveland & White- 
hill Co., 24 N.E.2d 136, 281 N.T. 
4 g 4 —^Klein v. Herlim Realty Corp., 
64 N.Y.S.2d 144, 184 Misc. 852, af¬ 
firmed 58 H.Y.S.2d 344, 269 App. 
Div. 934. 

N.C.—Hendrix v. Southern Ry. Co., 
150 S.E. 873, 198 N.C. 142. 

Okl.—^Elam v. Loyd, 204 P.2d 280— 
Sinclair Prairie Oil Co. v. Stell, 124 
P.2d 255, 190 Okl. 344—Champlin 
Refining’co. v. Cooper, 86 P.2d 61, 
184 Okl. 153. 

Pa.—Chamberlain v. Riddle, 38 A.2d 
521, 155 Pa.Super. 507—^Blaskey v. 
Pennsylvania R. Co., 10 A.2d 891, 
138 Pa.S.uper. 465—Siglin v. Haig- 
es, 95 Pa.Super. 588—Giordano v. 
Matlack, Com.Pl., 33 DeLCo. 387— 
Green v. Gantz, Com.Pl., 31 Del.Co. 
476—Kolonik v. Hudson Coal Co., 
Com.Pl,, 38 Luz.Leg.Reg. 415, af¬ 
firmed 52 A.2d 384, 160 Pa.Super. 
491—Szwed v. Bruno, Com.Pl., 56 
Montg.Co. 21—Stewart v. Craw¬ 
ford, Com.Pl., 55 Montg.Co. 16‘4. 
S.D,—^Zeller v. Pokovsky, 278 H.W. 
174, 66 S.D. 71. 

Tenn.—Biggert v. Memphis Power & 
Light Co„ 80 S.W.2d 90, 168 Tenn. 
638—^American Nat. Bank v. Wolfe, 
125 S.W.2d 193, 22 Tenn.App. 642— 
English V. George Cole Motor Co., 
Ill S.W.2d 386, 21 Tenn.App. 408. 
Tex.—^Alpine Tel. Corp. v. McCall, 
184 S.W.2d 830, 143 Tex. 335-—J. S. 
Abercrombie Co. v. Delcomyn, 135 
S.W.2d 978, 134 Tex. 490—Tri- 

County Elec. Co-op. V. Clair, Civ. 
App-, 217 ■S.W.>2d 681, error refused, 
no reversible error—Louisiana, A. 
& T. Ry. Co. V. De Vance, Civ.App., 
114 S,.W.2d 922, error dismissed— 
Estes V. Davis, Civ.App., 28 S.W.2d 
565, affirmed, Com.App., Davis v. 
Estes, 44 S.W.2d 952. 

Vt.—^Rule V. Johnson, 162 A. 383, 104 
Vt. 486—Jourdenais v. HAyden, 158 
A. 664, 104 Vt. 215. 

Va.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876—^Hamilton v. Glem- 
ming, 46 S.E,2d 438, 187 Va. 309— 
Baecher v. McFarland, 31 S.E.2d 
279, 183 Va. 1—Hubbard v. Mur¬ 
ray, 3 S.E.2d 397, 173 Va. 448— 


Harris v. Howerton, 194 S.E. 692, 
169 Va. 647. 

Wash.—Gardner v. Seymour, 180 P- 
2d 564, 27 Wash.2d 802—^Perren v. 
Press, 81 P.2d 867, 196 Wash. 14— 
Berry v. Farmers Exchange of 
Walla Walla, 286 P. 46. 156 Wash. 
65. 

W.Va.—Fleming v. McMillan, 26 S.E. 
2d 8, 125 W.Va. 356—Jones v. Vir¬ 
ginian Ry. Co., 177 S.E. 621, 115 
W.Va. 665. 

45 C.J. p 903 note 29. 

47. Ala.—Cosby v. Flowers, 30 So.2d 
694, 249 Ala. 227—Newman v. Lee, 
133 So. 10. 222 Ala. 499. 

Ariz.—^Valley Transp. System v. 
Reinartz, 197 P.2d 269, 67 Ariz. 380. 

Cal.—^Wilkerson v. Brown, 190 P.2d 
958, 84 Cal.App.2d 401—^Freeman v. 
Nickerson, 174 P.2d 688, 77 Cal. 
App.2d 40—^Hitson v. Dwyer, 143 P. 
2d 952, 61 Cal.App.2d 803—Wohlen- 
berg V. Malcewicz, 133 P.2d 12, 56 
Cal.App.2d 608—^Eigner v. Race, 
129 P.2d 444, 54 Cal.App.2d 506. 

Ind.—^Hayes Freight Dines v. Wil¬ 
son, 77 N.E.2d 580—^Rinco Realty & 
Investment Corporation v. La Vig- 
ne, 50 N.E.2d 953, 114 Ind.App. 211. 

Ky.—Greyhound Terminal of Louis¬ 
ville v. Thomas, 209 S-W.2d 478, 
307 Ky. 44—^Brown Hotel v. Levitt, 
209 S.W.2d 70, 306 Ky. 804—Mur¬ 
phy V. Homans, 150 S.W.2d 14, 286 
Ky. 191. 

La.—Mason v. Price, App., 32 So.2d 
853—Stuckey v. Hayden, App., 3 
So.2d 443—Austin v. Baker-Lawhon 
& Ford, App., 188 So. 416, fol¬ 
lowed in Standard Gin & Manufac¬ 
turing Co. V. Baker-Lawhon & 
Ford, 188 So. 420 and Employers 
Casualty Co. v. Baker-Lawhon & 
Ford, 188 So. 421—^Jacobs v. Wil¬ 
liams, App., 160 So. 861—Hataway 
V. F. Strauss & Son, App., 158 So. 
408. 

Minn.—Medved v. Doolittle, 19 N.W. 
2d 788, 220 Minn. 352—Elkins v. 
Minneapolis St. Ry. Co., 270 N.W. 
914, 199 Minn. 63. 

Mo.—^McWTiorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App. 
1090. 

N.Y.—^Homin v. Cleveland & Wliite- 
hill Co., 24 N.E.2d 136, 281 N.Y. 
484. 

N.C.—Morgan v. Carolina Coach Co., 
36 S.E.2d 263, 225 N.C. 668—Wliite 
V. North Carolina R. Co., 3 S.E.2d 
310, 216 N.C. 79—James v. Carolina 
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Coach Co., 178 S.E. 607, 207 N.C. 
742—Sherwood v. Southeastern 
Exp. Co., 173 S.E. 605, 206 N.C. 
243, 

Ohio.—McKee v. New Idea, App., 44 
N.E.2d 697—Doster v. Murr, 12 N. 
E.2d 781, 57 Ohio App. 157. 

Okl.—Elam v. Loyd, 204 P.2d 280— 
Champlin Refining Co. v. Cooper, 
86 P.2d 61, 184 Okl. 153. 

Pa.—Boston v. Williams, Com.Pl., 35 
Del.Co. 363. 

S.C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485—Wright 
V. South Carolina Power Co., 31 S. 
E.2d 904, 205 S.C. 327—^Locklear v. 
Southeastern Stages, 8 S.B.2d 321, 
193 S.C. 309—Coney v. Cox, 162 S. 
E. 596, 165 S.C. 26. 

Tenn.—Brown v. Brown, 64 S.W.2d 
59, 16 Tenn.App. 230. 

Tex.—Tri-County Elec. Co-op. v. 
Clair, Civ.App., 217 S.W.2d 681, er¬ 
ror refused, no reversible error. 
Va.—Crist v. Fitzgerald, 62 S.E.2d 
145, 189 Va. 109. 

Wash.—Bleiler v. Wolff, 161 P.2d 145, 
23 Wash.2d 368—Bernard v. Port¬ 
land Seattle Auto Freight, 118 P. 
2d 167, 11 Wash.2d 17. 

45 C.J. p 904 note 30. 

48. Me.—Roberts v. Neil, 23 A.2d 
135, 138 Me. 105. 

49. Del.—^Elliott v. Camper, 194 A. 
130, 8 W.W.Harr. 504. 

Ind.—^Hayes Freight Lines v. Wilson, 
77 N.B.2d 580. 

Miss.—^Pietri v. Louisville & N. R. 

Co., 119 So. 164, 152 Miss. 185. 

N.C.—Stephenson v. Leonard, 181 S. 

E. 261, 208 N.C. 451. 

45 C.J. p 905 note 37. 

Rules same for property damage and 
personal injuries 

N.J.—^Ettl V. Land & Loan Co., 6 A.2d 
689, 122 N.J.Law 401. 

50. Ind.—Tabor v. Continental Bak¬ 
ing Co., 38 N,E.2d 257, 110 Ind. 
App. 633. 

La.—Arnold v. Griffith, App., 192 So. 
761. ■ 

51. Ala.—International Harvester Co. 
V. Williams, 133 So. 270, 222 Ala, 
589, followed in 133 So. 275, 222 
Ala. 595. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Fla.—Tampa Electric Co. ▼. Jones, 
190 So. 26, 138 Fla. 746. 

Ga.—^Western & A. R. R. Co. v. Craw¬ 
ford, 170 S.E, 824, 47 Ga.App. 591. 
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rule.52 A negligent act or omission at or before the 
time of an injury which would have occurred even 
in the absence of such negligence cannot be re¬ 
garded as the cause in fact of the injury,and, a 
fortiori, cannot be regarded as the proximate or le¬ 
gal cause of the injury^^ or a substantial factor in 
bringing about the injury.55 

On the other hand, while that without which the 
injury would not have occurred is sometimes re¬ 
garded as the proximate cause,strictly speaking, 
the two should not be confused,and the mere fact 
that the injury would not have occurred but for 
the negligence charged does not necessarily make 
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such negligence the proximate or legal cause of the 
injurySS or a substantial factor in bringing about 
the injury.59 So, although the negligent act may 
have been the cause of one injury, it will not be 
considered the proximate cause of another injury 
merely because it caused or may have caused con¬ 
ditions which contributed to the second injury, and 
but for whose existence the second injury might not 
have happened.60 in order to impose liability, the 
negligence charged must be the causa causans, or 
the cause which produced the injury for which re¬ 
covery is sought,61 and not merely the causa sine 
qua non.62 


Ill.—Hollingshead Motors Co. v. Gro¬ 
gan, 84 N.E.2d 440, 336 Ill.App. 423. 
Ind.—Hayes Freight Hines v. Wilson, 
77 N.E.2d 580. 

Kan.—^Horton v. Atchison, T. & S. F. 

Ry. Co., 168 P.2d 928, 151 Kan. 403. 
Ky.—Berry v. Jorris, 199 S.W.2d 616, 
303 Ky. 799. 

La-—^Arnold v. Griffith, App., 192 So. 
761. 

Md.—Mullan v. Hacker, 49 A.2d 640, 
187 Md. 261—Finney v. Frevel, 37 
A.2d 923, 183 Md. 355—State, for 
Use of Kalives v. Baltimore Eye, 
Ear and Throat Hospital, 10 A.2d 
612, 177 Md. 517. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 562, modified on 
Other grounds and rehearing denied 
244 K.W. 155, 257 Mich. 662. 

Mo.—Springer v. Security Nat. Bank 
Savings & Trust Co., 175 S.W.2d 
'797—Giles v. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568— 
Rose V. Thompson, 141 S.W.2d 824, 
346 Mo. 395—Kimberling v. Wa¬ 
bash Ry. Co., 85 S.W.2d 736, 337 
Mo. 702—Coble v. St. Louis-San 
Francisco Ry. Co., '38 S.W.2d 1031— 
Dixon V. Wabash R. Co., App., 198 
S.W.2d 395. 

N.T.—Phass V. MacClenathen, 85 N. 
Y.S.2d 643, 274 App.Div. 535— 

Regan v. Eight Twenty Fifth Cor¬ 
poration, 23 N.Y-S.2d 217, 260 App. 
Div. 583, reversed on other grounds 
38 N.E.2d 489, 287 N.Y. 179—Harp¬ 
er V. Remington Arms Co., 280 N. 
Y.S. 862, 156 Misc. 53, affirmed 290, 
N.Y.S. 130, 248 App.Div. 713. 

N.C.—^Henderson v. Powell, 19 S.E.2d 
876, 221 N.C. 239. 

Or.—Staples v. Senders, 96 P.2d 215, 
164 Or. 244, modified on other 
grrounds 101 P.2d 232, 164 Or, 244 
—Eklof V. Waterston, 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 

Pa.—Gambino v. Curtis Pub. Co., 167 
A. 277, 311 Pa. 587. 

Tex.—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.W.2d 816 
—Jennison v. Darnielle, Civ.App., 
146 S.W.2d 788, error dismissed. 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, lfi6 Vt. 
367. 

Wyo.—O'Mally v. Eagan, 2 P.2d 1063, 


43 Wyo, 233, 77 A.L.R. 582, rehear¬ 
ing denied O’Malley v. Eagan, 5 P. 
2d 276, 43 Wyo. 350. 

45 C.J. p 906 note 40. 

An actual cause, or cause in fact, 
exists when the act of defendant is a 
necessary antecedent of the conse¬ 
quences for which recovery is sought, 
that is, when the injury would not 
have resulted *'but for” the act in 
question.—Eckerson v. Ford’s Prairie 
School Dist. No. 11 of Lewis County, 
101 P.2d 345, 3 Wash.2d 475- 

52 . Ind.—^Hayes Freight Lines v. 
Wilson, 77 N.E.2d 680. 

53. Conn.—Shaughnessy v. Morri¬ 
son, 165 A. 553, 116 Conn. 661. 

Neh.—Bergendahl v. Rabeler, 276 N. 
W. 673, 133 Neb. 699. 

54. La.—^Russo v. Aucoin, App., 7 
So.2d 744. 

Mo.— Corpus Juris cited in Carlisle 
V. Tilghmon, 159 S.W.2d 663, 665. 

45 C.J. p 907 note 42. 

Failure to warn cannot be deemed 
to have been proximate cause of in¬ 
jury where person complaining of 
failure was aware of danger.—^Pee- 
herty v. Sullivan, Mo-App., 129 S.W. 
2d 926. 

Location of injury 

The mere fact that negligence af¬ 
fected location of injury on plain¬ 
tiff’s body is insufficient to show that 
it was the proximate cause of the 
injury.—Masonic Hospital Ass'n of 
Payne County v, Taggart, 43 P.2d 
142, 171 Okl. 563. 

55. Miss.—Goudy v. State, 35 So.2d 
308, 203 Miss. 366—New Orleans & 
N. E. R. Co. V. Burge, 2 So.2d 825, 
191 Miss. 303. 

Ohio.—^Judt V. Reinhardt Transfer 
Co., Com.Pl., 17 Ohio Supp. 105. 

Pa.—Simon v. Hudson Coal Co., 38 
A.2d 259, 350 Pa. 82—Common¬ 

wealth V. Amecca, 60 A.2d 725, 160 
Pa.Super. 257. 

56. Iowa.—Buchanan v. Hurd Cream¬ 
ery Co., 246 N.W.' 41, 215 Iowa 415. 

“Proximate cause” defined as that 
without which the injury would 
not have occurred see supra § 103. 

57- Cal.—Johnson v. Union Furni- 
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ture Co., 87 P.2d 917, 31 CahApp 
2d 234. 

58. Cal.—Johnson v. Union Furni¬ 
ture Co., supra—De Vito v. Peter¬ 
son, 25 P.2d 19, 134 CaLApp. 100. 
Okl.—Norman v. Scrivner-Stevens 
Co., 204 P.2d 277. 

Wash.—^Eckerson v. Ford’s Prairie 
School Dist. No. 11 of Lewis Coun¬ 
ty, 101 P.2d 345, 3 Wash,2d 475. 
Couditiou or occasion of injury 

(1) An event may be one without 
which a particular injury would not 
have occurred, but if it was merely 
the condition or occasion for other 
events to produce the injury it is 
not the proximate cause thereof. 

Ky.—Dixon v. Kentucky Utilities Co., 

174 S.W.2d 19, 295 Ky. 32, 155 A.L. 
R. 150. 

Tenn.—^Western Union Tel. Co. v. 
Dickson, 173 S.W.2d 714, 27 Tenn. 
App. 752. 

(2) Thus, where no danger exists 
in a condition which merely made it 
■possible for injury to happen through 
some independent, unrelated, and ef¬ 
ficient cause, that condition cannot 
be considered the proximate cause.— 
Miles V. Southeastern Motor Truck 
Lines, 173 S.W.2d 990, 295 Ky. 156. 

(3) An exception to the rule first 
stated has been said to exist where 
the injurious result is foreseeable.— 
Dixon V. Kentucky Utilities Co., su¬ 
pra. 

(4) Foreseeability of injury as 
test or element of proximate cause 
see infra § 109. 

59. N.Y.—Klein v. Herlim Realty 
Corp., 64 N.Y.S.2d 144, 184 Misc. 
852, affirmed 68 N.Y.S.2d 344, 269 
App.Div. 934. 

60. Ky.—Dunn v. Central State Hos¬ 
pital, 248 S.W. 216, 197 Ky. 807. 

45 C.J. p 907 note 44. 

61. Cal.—Johnson v. Union Furni¬ 
ture Co., 87 P.2d 917, 31 Cal.App.2d 
234—De Vito v. Peterson, 25 P.2d 
19, 134 Cal.App. 100—^Klarquist v. 
Chamberlain & Proctor, 12 P.2d 
664, 124 CaLApp. 398. 

45 C.J. p 907 note 41. 

€2- Cal.—Johnson v. Union Furni- 
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The mere coexistence of negligence and injury^S 
or the mere fact that the negligence in point of time 
preceded the injury^^ is not sufficient to establish 
causal connection. Where either one of two de¬ 
fects alone would not have caused the injury, 
the two defects together constitute the proximate 
cause,although each contributed in an unequal 
degree.So the fact that the act complained of 
constituted a trespass will not affect the question 
of proximate cause.^'^ 

Second injury resulting from impaired physical 
condition. Although there is authority which is ap¬ 
parently to the contrary,it has been stated that, if 
the negligent actor is liable for an injury which im¬ 
pairs the physical condition of another’s body, the 
actor is also liable for harm sustained in a subse¬ 
quent accident which would not have occurred had 
the other’s bodily efficiency not been impaired,and 
this rule has been said to apply not only when the 
second accident increases the harm to the member 
originally injured or causes a new injury to it, 
but also when the second accident causes harm to 
some other part of the other’s body.'^o 

Violation of statute or ordinance. In determin¬ 
ing what constitutes causal connection the same 
principles generally apply whether the alleged neg¬ 
ligence was a violation of a statutory duty- or the 
violation of some duty under general principles of 
law,*^^ although it has been held that a causal con¬ 


nection may be inferred where there is a logical 
connection between the violation and the injury.*^2 
In this connection it is considered that in order to 
impose liability for an injury claimed to be the re¬ 
sult of a violation it must appear that compliance 
with the statute or ordinance would have prevent¬ 
ed the injury,"^^ or that it may be shown as matter 
of defense that compliance with the statute or or¬ 
dinance would not have prevented the injury com¬ 
plained of in the particular case,*^^ although this 
cannot be carried to the extent of attacking the gen¬ 
eral adaptability of the statute or ordinance as a 
means of preventing injury.'^^ 

§ 107- Elements and Tests of Proximate 

Cause 

a. In general 

b. Substantial factor in producing harm 
a. In G-eneral 

Generally it is necessary and sufficient to constitute 
proximate cause that the negligence charged was the 
efficient cause which set in motion the chain of circum¬ 
stances leading up to the injury, and which In natural, 
continuous sequence, unbroken by any new and independ¬ 
ent cause, produced the Injury. 

In the law of negligence, while the proximate 
cause of an injury may be the immediate,'^® direct 
cause, or the last or nearest cause in time or dis¬ 
tance to the consummation of the injury,*^^ the neg¬ 
ligence need not necessarily be the immediate^^ 


ture Co., 87 P.2d 917, 3 l Cal.App.2d 
234—Klarquist v. Chamberlain & 
Proctor, 12 P.2d 664, 124 Cal.App. 
398. 

63. Ohio—Flamm v. Coney Island 
Co., 195 N.E. 401, 49 Ohio App. 122 . 

. 64. Ky.—Dunn v. Central State Hos¬ 
pital, 248 S.W. 216, 197 Ky. 807. 
'Mo.—Hudson v. Wabash, etc., R. Co., 
32 Mo.App. 667. 

65. Ill.—McGregor y. Reid, etc., Co., 
63 N.E. 323, 178 Ill. 464, 69 Am. 
S.R. 332. 

45 C.J. p 907 note 45. 

Concurrent causes see infra § 110 . 

66 . Va.—Etheridge v. Norfolk South¬ 
ern R. Co., 129 S.E. 680, 143 Va. 
789. 

67. Mass.—Bellino v. Columbus 

Constr. Co., 74 N.E. 684, 188 Mass. 
430. 

N.Y.—Trapp v. McClellan, 74 N.T.S. 
130, 68 App.Div. 362. 

68 . N.Y.—Snow V. New York, etc., 
R. Co., 70 N.E. 205, 185 Mass. 321. 

45 C.J. p 907 note 44 [a] ( 1 ). 

69 . Pa.—Marshall v. City of Pitts¬ 
burgh, 180 A. 733, 119 Pa.Super. 
189. 

Damages resulting from disease or 
impairment of health superinduced 
by wrongful act see Damages § 20 . I 

65 C.J.S.—42 


70. Pa.—Marshall v. City of Pitts¬ 
burgh, supra. 

71. Me.—^Elliott v. Montgomery, 197 
A. 322, 135 Me. 372. 

Rules for determining proximate 
cause where negligence consists in 
violation of statute see infra § 107. 

72. Wis.—^Pizzo V. Wiemann, 134 N. 
W. 899, 149 Wis. 235, 38 L.R.A.,N.S., 
678, Ann.Cas.l913C 803. 

45 C.J. p 905 note 36. 

73. La.—Corpus Juris quoted in 
Picou V. J. B. Luke’s Sons, 16 So.2d 
466, 469, 204 La. 881—Martin v. 
Jonesboro Drug Co., 7 La.App. 262. 

N.H.—Fontaine v. Charas, 181 A. 417, 
87 N.H. 424—Flynn v. Gordon, 165 
A. 715, 86 N.H. 198. 

Or.^ —Corpus Juris quoted in Staples 
V. Senders, 96 P.2d 215, 219, 164 
Or. 244, modified on other grounds 
101 P.2d 232, 164 Or. 244, 

45 C.J. p 905 note 32. 

74:. Ill.—Conrad v. Springfield Cons. 
R. Co., 88 N.E. ISO, 240 Ill. 12, 130 
Am.S.R. 251. 

La.-yCorpus Juris quoted in Picou v. 
J. B. Luke’s Sons, 16 So.2d 466, 470, 
204 La. 881. 

Or.— Corpus Juris quoted in Staples 
V. Sanders, 96 P.2d 215, 219, 164 Or. 
244, modified on other grounds 101 
P.2d 232, 164 Or. 244. 
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75. Ill.—Conrad v. Springfield Cons. 
R. Co., 88 N.E. 180, 240 Ill. 12, 130 
Am.S.R. 251. 

45 C.J. p 905 note 34. 

76. U.S.—Bridges v, Dahl, C.C.A. 
Mich., 108 P.2d 228. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 

77. Cal.—Miles v. Van Hagen, 128 
P. 2 d 89, 53 Cal.App.2d 750—Goeh- 
ring V. Rogers, 227 P. 687, 67 Cal. 
App. 253. 

78. Del.—Island Express v. Freder¬ 
ick, 171 A. 181, 5 W.W.Harr, 569. 

Wash.—Crumrine v. Grubb, 5 P.2d 
498, 165 Wash. 391. 

Earlier agency operative 

The conscious wrongful agency op¬ 
erating last in point of time in pro¬ 
ducing an injury is the proximate 
cause thereof, unless such last agen¬ 
cy is itself produced or procured by 
an earlier wrongful agency, or its ac¬ 
tion is foreseen by the earlier agen¬ 
cy as likely to ensue under the cir¬ 
cumstances brought about by such 
earlier agency.—Kapp v. E. I. Du 
Pont De Nemours & Co., D.C.Mich., 
57 F.Supp. 32. 

73. U.S.—Bonzik v. Delaware & 
Hudson R. Corporation, D.C.Pa., 25 
: F.Supp. 435, reversed on o.ther 
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or direct®^ or the last or nearest®^ cause in time or 
distance to the consummation of the injury. Thus 
contiguity of space or nearness of time do not, by 
themselves, afford a proper test for determining 
whether the negligence charged was the proximate 
cause of the injury.82 Closeness of causal relation, 
rather than nearness of time or distance, is the con¬ 
trolling consideration,S3 the proximate cause being 


that which stands next to the effect in causal rela¬ 
tion,S4 or is the procuring, efficient, and predomi¬ 
nant cause,S5 or the nearest independent cause 
which is adequate to and does produce the result.86 
It is only when causes are independent of each oth¬ 
er that the nearest becomes the proximate cause,87 
and, while it has been stated in some cases that the 
proximate cause is the immediate causers and it has 


grounds, C.C.A., Delaware & H. R. 
Corporation v. Bonzik, 105 F.2d 
341. 

Idaho.—Miller v. Gooding Highway 
Dist., 41 P.2d 625, 55 Idaho 258. 

Hy.—^Dixon v. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 A.L. 
R. 150. 

Mo.—Setzer v. Ulrich, App., 90 S.W. 
2d 154. 

Pa.—Marshall v. City of Pittsburgh, 
180 A. 733, 119 Pa.Super. 189. 
^is_Blkey V, Elkey, 290 N.W. ‘627, 
234 Wis. 149, motion denied 292 IST. 
W. 300. 234 Wis. 149—Freeman v. 
Dells Paper & Pulp Co., 135 N.W. 
540, 543, 150 Wis. 93. 

4'5 C.J. p 907 note 50. 

SO, Cal.—Miles v. Van Hagen, 128 P. 
2d 89, 53 Cal.App.2d 750—Goehring 

V. Rogers, 227 P. 687, 67 Cal.App. 
253. 

Ky.—Dixon v. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 A. 
L.R. 150. 

Mo.—Setzer v. Ulrich, App., 90 S.W. 
2d 154. 

I^eb.—McClelland v. Interstate 

Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

Tex.—Belzung v. Owl Taxi, Civ.App., 
70 S.W.2d 288, error dismissed. 

45 C.J. P 908 note 61. 

81. Ark.—Bennett v. Bell, 3 S.W.2d 
996, 176 Ark- 690. 

Oa.—^Atlanta Gas Light Co. v. Mills, 
51 S.E.2d 705, 78 Ga.App. 699— 
Wright V. Southern Ry. Co., 7 S. 
E.2d 793, 62 Ga.App. 316. 

Idaho.—Miller v. Gooding Highway 
Dist., 41 P-2d 625, 55 Idaho 258. 
Ill.—Rennie v. Hauffe, 40 N.E.2d 85, 
313 IlLApp. 352. 

Kan.—Atchison, T. & S. F. R. Co. v. 
Wilkie, 90 P. 775, 77 Kan. 791, 11 L. 
R.A.,N.S., 963, 127 Am.S.R. 464, 15 
Ann.Cas. 731—Chicago, R. I. & P. 
Ry. Co. V. McBride, 37 P. 978, 54 
Kan. 172—Atchison, T. & S. F. R. 
Co. V. Stanford, 12 Kan. 354, 16 
Am.R. 362, 

Md.—Mullan v. Hacker, 49 A.2d 640, 
187 Md. 261. 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 
267 Mass. 501. 

_Mo.—^Wright v. Spieldoch, 193 S.W. 
2d 42, 354 Mo. 1076—Hillis v. Home 
Owners’ Loan Corporation, 154 S. 

W. 2d 761, 348 Mo. 601—Graham v. 
St. Louis-Red Bud-Chester Bus & 
.Service Co., App., 147 S.W.2d 205 


—Setzer v. Ulrich, App., 90 S.W.2d 
154. 

N.M.—Rix V. Town of Alamogordo, 
77 P.2d 765, 42 N.M. 325. 

N’.C.—Rattley v. Powell, 25 S.E.2d 
448, 223 N.C. 134. 

Pa.—Nicholson v. Buffalo, R. & P- 
Ry. Co., 153 A. 128, 302 Pa. 41— 
Cusatis V. Lehigh Valley R. Co., 
Com.Pl., 36 Luz.Leg.Reg. 417, af¬ 
firmed 31 A.2d 572, 152 Pa.Super. 
193. 

Tenn.—^McGinniss v. Brown, App., 
204 S.W.2d 334—Western Union 
Tel. Co. V. Dickson, 173 S.W.2d 
714, 27 Tenn. App. 752—Tri-State 
Transit Co. of Louisiana v. Duffey, 
173 S.W.2d 706, 27 Tenn.App. 731 
—Thompson v. Hawes, 162 S.W.2d 
71, 25 Tenn.App. 581. 

Tex.—Phoenix Refining Co. v. Tips, 
81 S.W.2d 60, 125 Tex. 69—^E1 Paso 
City Lines v. Prieto, Civ.App., 191 
S.W.2d 59—^North American Acci- ’ 
dent Ass’n v. Adams, Civ.App., 32 
SW.2d 525—City of Waco v. 
Branch, Civ.App., 8 S.W.2d 271— 
Wilson V. Shear Co., Civ.App., 3 S. 
W,2d 849, reversed on other 
grounds Phillips v. Citizens' Nat. 
Bank. Com.App., 15 S.W.2d 550— 
Chicago, R. I. & G. R. Co. v. Coffee, 
Civ.App., 126 S.W. 638, reversed on 
other grounds Coffee v, Chicago, R. 
I. & G. R. Co., 134 S.W. 1174, 104 
Tex. 127. 

Va.—Wallace v. Jones, 190 S.E. 82, 
168 Va. 38—^Kaylor v. Quality 
Bread & Cake Co., 154 S.E. 572, 155 
Va. 156. 

■Wis.—Elkey v. Elkey, 290 N.W. 627, 
234 Wis. 149, motion denied 292 
N.W. 300, 234 Wis. 149. 

45 C.J. p 908 note 52. 

Mere lapse of time between the 
wrong and the injury does not pre¬ 
vent the wrong from being the legal 
cause of the injury.—^Null v. Electric 
Power Bd, of City of Nashville, Tenn. 
App., 210 S.W.2d 490. 

Effect not maidfest for days 

Fact that the effects of negligence 
do not become manifest until days 
after the acts of negligence have 
been committed does not avoid lia¬ 
bility on the part of the wrongdoer. 
—Postal Telegraph-Cable Co. v. Bat¬ 
tle Creek Gas Co., 287 N.W. 886, 290 
Mich. 481. 

32. Conn.—Mahoney v, Beatman, 
147 A, 762, 110 Conn. 184, 66 A.L.R. 
1121 . 


83. N.J.—Turck v. Kaywal Realty 
Co., 65 A.2d 757, 3 N.J.Super. 165. 

Pa.—^Nicholson v. Buffalo, R. ^ p. 
Ry. Co., 163 A. 128, 302 Pa. 41. 

Tenn.—McGinness v. Brown, App., 
204 S.W.2d 334—^Western Union 
Tel. Co. V. Dickson, 173 'S.W.2d 714, 
27 Tenn.App. 752—Tri-State Trans¬ 
it Co. of Louisiana v. Duffey, 173 
S.W.2d 706, 27 Tenn.App. 731— 

Thompson v. Hawes, 1-62 S.W.2(i 71, 
25 Tenn.App. 581. 

34. U.S.—^Helmke v. U. S., D.C.La., 
8 F.Supp. 521. 

Ariz.—'Oorpus Jtiris (luoted in Alu¬ 
minum Co. of America v. Indus¬ 
trial Commission, 152 P.2d 297, 301, 
61 Ariz. 520. 

Fla.—Tampa Electric Co. v. Jones, 
190 So. 26. 138 Fla. 746. 

Idaho.—Miller v. Gooding Highway 
Dist., 41 P.2d 625, 65 Idaho 258. 

Ky.—Baker v. High Splint Coal Co., 
81 S.W.2d 577, 258 Ky. 786. 

Mo.—Graham v. St. Louis-Red Bud- 
Chester Bus & Service Co., App., 
147 S.W.2d 205. 

45 C.J. p 908 note 54, p 910 note 64. 

“Proximate cause" defined as that 
which stands next in causation to 
the effect see supra § 103. 

85 . Tenn.—McGinniss v. Brown, 
App., 204 S.W.2d 334—^Western Un¬ 
ion Tel. Co. V. Dickson, 173 S.W.2d 
714, 27 Tenn.App. 752—Tri-State 
Transit Co. of Louisiana v. Duffey, 
173 S.W.2d 706, 27 Tenn.App. 731— 
Thompson v. Hawes, 162 S.W.2d 71, 
25 Tenn.App. 581. 

45 C.J. P 910 note 63. 

86. Ariz.—Corpus Juris ^ttoted In 
Aluminum Co. of America v. In¬ 
dustrial Commission, 152 P.2d 297, 
301, 61 Ariz. 520, 

La.—Lynch v, Fisher, App., 34 So.2d 
613. 

Mo.—Setzer v. Ulrich, App., 90 S.W. 
2d 154. 

N.M.—Rix V. Town of Alamogordo, 
77 P.2d 765, 42 N.M. 325. 

45 C.J. p 908 note 53. 

“Proximate cause" defined as the 
nearest Independent cause which 
is adequate to and does produce 
the result see supra § 103. 

87. N.J.—^Woschenko v. C. Schmidt 
& Sons, 66 A.2d 159, 2 N.J. 269. 

45 C.J. p 909 note 55. 

88. Ga.—^Atlanta Gas Light Co. v. 
Mills, 61 S.E.2d 705, 78 Ga.App. 
699. 
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been stated in other cases that the proximate cause 
is the direct cause,it is evident that the courts in 
using such terms had in mind merely a cause be¬ 
tween which and the injury no new and independ¬ 
ent act, not set in motion by the original wrongful 
act, intervenes to break the continuity. 


§ 107 

It is necessary and sufficient to constitute proxi¬ 
mate cause that the negligence for which recov¬ 
ery is sought was the efficient cause which set in 
motion the chain of circumstances leading up to the 
injury,90 and which in natural, continuous se¬ 
quence, unbroken by any new and independent 
cause, produced the injury.91 Where there is no in- 


g l>._De Gooyer v. Harkness, 13 N. 

W.2d 815, 70 S.D. 26. 

45 C.X P 909 note 56. 

80 Ark.—Garner v. Missouri Pac. 
Ky. Co., 195 S.W.2d 39. 210 Ark. 
214. 

Cal.—Sweet v. Los Angeles Ry. Co., 
179 P.2d 824, 79 Cal.App.2d 195— 
Johnson v. Union Furniture Co., 
87 P.2d 917, 31 Cal.App.2d 234. 

Ga.—^Atlanta Gas Light Co. v. Mills, 
51 S.E.2d 705. 78 Ga.App. '699. 

^e.—Foley v. H. F. Farnham Co., 
188 A. 708, 135 Me. 29. 

Md.—Garbis v. Apatoff, 63 A.2d 307. 
^ass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 
267 Mass. 501. 

IsT.D.—B owers v. Great Northern Ry. 
Co,, 259 N.W. 99, 65 N.D. 384, 99 
A.L.R. 1443. 

45 C.X p 909 note 57. 

Direct causal cousiectloii between 
alleged negligent act or omission and 
Injury Is the test of proximate cause, 
—Hamilton v. Vare, 239 N.W, 659, 
184 Minn. 580. 

90. U.S.—Bridges v. Dahl, C.C.A. 
Mich.. 108 F.2d 228—Crist v. U. S. 
War Shipping Administration, D.C. 
Pa., 64 F.Supp. 934. 

Ala.—Morgan Hill Paving Co. v. Fon- 
ville, Il9 So. 610, 218 Ala. 566. 
Ark.—^Missouri Pac. R. Co. v. Burks, 
133 S.W.2d 9, 199 Ark. 189—Arkan¬ 
sas Power & Light Co. v. Marsh, 
115 S.W.2d 825, 195 Ark. 1135. 

Cal.—Monroe v. San Joaquin Light & 
Power Corporation, 109 P.2d 720, 
42 Cal.App.2d 641—Merrill v. Fini- 
gan, 24 P.2d 188, 133 Cal.App. 101. 
Idaho.—^Corpus Jtiris cited in Hansen 
V, Standard Oil Co. of California, 
44 P.2d 709, 714, 55 Idaho 483— 
Miller v. Gooding Highway Dist., 
41 P.2d 625, 55 Idaho 258. 

Mo.—Jenkins v. Springfield Traction 
Co., 96 S.W.2d 620, 230 Mo.App. 
1235. 

N.T.—Currie v. International Maga¬ 
zine Co.. 175 N.E. 530, 256 N.T. 
106—^In re Guardian Casualty Co., 
2 N.T.S.2d 232, 253 App.Div. 360, 
affirmed 16 N.E.2d 397, 278 N.T. 
674. 

Okl.—City of Okmulgee v. Hemphill, 
83 P.2d 189, 183 Okl. 450—Munroe 
V. Schoenfeld & Hunter Drilling 
Co., 161 P.2d 1045, 178 Okl. 149. 

Pa.—Gonzalez v, Philadelphia Rapid 
Transit Co., 97 Pa.Super. 351. 

Va.—Jefferson Hospital v. Van Lear, 
41 S.E.2d 441, 186 Va. 74. 

Wash.—^^Schatter v. Bergen, 65’P.2d 


344, 185 Wash. 375—Akin v. Brad¬ 
ley Engineering & Machinery Co., 
92 P. 903, 48 Wash. 97, 14 L.R.A., 
N.S., 586. 

45 C.J. p 909 note 59. 

“Proximate cause" defined as the 
efficient cause or one which sets 
the other causes in operation see 
supra § 103. 

Acts of plaintiff or defendant 

It has been declared that there is 
no difference in the application of 
the rule of proximate cause to the 
negligent acts of the defendant and 
those of the plaintiff.—Ronsley v. 
City of Port Worth, Tex.Civ.App., 
140 S.W.2d 257, error dismissed, 
judgment correct. 

91. Ala.—^International Harvester 

Co. V. Williams, 133 So. 270, 222 
Ala. 589, followed in 133 So, 275, 
222 Ala. 595. 

Ark.—^Arkansas Power & Light Co. 
V. Marsh, 115 S.W.2d 825, 195 Ark. 
1135—Booth & Flynn v. Price, 39 
S.W.2d 717, 183 Ark. 975, 76 A.L.R. 
957. 

Cal.—^Monroe v. San Joaquin Light & 
Power Corporation, 109 P.2d 720, 
42 Cal.App.2d 641—De Vito v. Pe¬ 
terson, 25 P.2d 19, 134 Cal.App. 100. 
Fla.—Tampa Electric Co. v. Jones, 
190 So. 26, 138 Fla. 746—^Wood¬ 
bury v. Tampa Waterworks Co., 49 
So. 556, 57 Fla. 243, 249, 21 L,R.A., 
N.S., 1034. 

III.—Illinois Cent. R. Co. v. Siler, 82 
N.E. 362, 364, 229 HI- 390, 15 L.R. 
A.,N.S,, 819, 11 Ann.Cas. 368—Ren¬ 
nie V. Hauffe, 40 N.E:2d 85, 313 
Ill.App. 352. 

Kan.—Corpus Juris quoted in Greiv- 
ing V. La Plante, 131 P.2d 898, 
901, 156 Kan. 196. 

La.—Picou V. J. B. Luke's Sons, App., 
11 So.2d 38, affirmed 16 So.2d 466, 
204 La. 881—Cavaretta v. Univer¬ 
sal Film Exchanges, App., 182 So. 
135. 

Md,—Bloom V. Good Humor Ice 
Cream Co. of Baltimore, 18 A. 2d 
592, 179 Md. 384—State, for Use of 
Kalives, v. Baltimore Eye, Ear and 
Throat Hospital, 10 A.2d 612, 177 
Md. 617—^Holler v. Lowery, 200 A. 
353, 175 Md. 149—^Bowman v, Wil¬ 
liams, 165 A. 182, 164 Md. 397. 
Minn.—Robinson v. Butler, 33 N.W. 

2d 821, 226 Minn. 491. 

N.T.—^New Tork Dock Co. v. .®tna 
Casualty & Surety Co., 46 N.T.S.2d 
307. 

Okl.—Magnolia Petroleum Co. v. 
Barnes, 179 P.2d 132, 198 Okl. 406. 
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Pa.—Fitzgerald v. Pennsylvania R. 

R., 184 A. 299, 121 Pa.Super. 461. 
Tex.—City of Waco v. Teague, Civ. 
App., 168 S.W.2d 621—Griffith v. 
Kernaghan, Civ. App., 121 S.W.2d 
617. 

Va.—Jefferson Hospital v. Van Lear, 
41 S.E.2d 441, 186 Va. 74—Spence 
V. American Oil Co., 197 S.E. 468, 
171 Va. 62, 118 A.L.R. 1120. 

45 C.X p 909 note 60. 

“Proximate cause" defined as cause 
which in natural and continuous 
sequence, unbroken by any efficient 
intervening cause, produces the re¬ 
sult see supra § 103. 

Other statements 

(1) If the force which causes the- 
injury is put in operation or motion 
by what is the negligence of the de¬ 
fendant, and that force or motion is 
still in progress or operation and 
has not lost its identity and con¬ 
tinuity as such when the injury oc¬ 
curs, then the negligence which puts 
the injurious force in operation is 
the proximate cause.—Public Serv¬ 
ice Corporation v. Watts, 150 So. 192,. 
168 Miss. 235. 

02) Liability attaches for all in¬ 
jurious consequences flowing from 
negligence until diverted by inter¬ 
vening efficient cause or until force 
set in motion by negligence has be-^ 
come too small for law to notice. 
Kan.—Cole v. Shell Petroleum Corpo¬ 
ration, 86 P.2d 740, 149 Kan. 25. 
Utah.—Hansen v. Clyde, 56 P.2d 
1366, 89 Utah 31, 104 A.L.R. 943. 

Vt.—Johnson v. Cone, 28 A.2d 384,. 
112 Vt. 459—^Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 345 
—^Wagner v. Village of Waterbury, 
196 A. 745, 109 Vt. 368—Perkins v. 
Vermont Hydro-Electric Corpora¬ 
tion, 177 A. 631, 106 Vt. 367—Ben¬ 
nett V. Robertson, 177 A. 625, 107 
Vt. 202, 98 A.L.R. 152—Beatty v. 
Dunn, 154 A. 770, 103 Vt. 340, re- 
argument and remand denied 157 
A. 823, 103 Vt. 439—Cameron v. 
Bissonette, 152 A. 87, 103 Vt. 93. 

(3) Negligence is not actionable 
unless it, without the intervention of 
any independent factor, causes the 
harm complained of, that is, the neg¬ 
ligent act must continuously extend 
through every event, fact, act, and 
occurrence related to the tortious 
conduct of the defendant and be it¬ 
self the logical and natural cause of 
the injury complained of.—Tabor v. 
Continental Baking Qo., 38 N.E.2d. 
257, 110 Ind.Anp. 633. 
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termediate efficient cause of an injury, the original 
wrong must be considered as reaching to the effect 
and proximate to it.^^ Although the primary cause 
may operate through successive instruments or 
agencies to effect the final result, it may be the 
proximate cause,^^ provided it continues to be effi¬ 
ciently, actively, and potently active,^^ and the pri¬ 
mary cause will be regarded as the proximate cause 
where it is so linked and bound to the succeeding 
events that all create or become a continuous whole, 
the one so operating on the others as to make the 
injury the result of the primary cause.^^ The term 
“proximate cause'’ excludes the idea of legal lia¬ 
bility based on mere speculative suggestions as to 
what might have happened had some circumstance 
remotely connected with the events leading up to the 
injury been otherwise than it was in fact.^® 

Common-law or stahUory negligence. The rules 
for determining the proximate cause of an injury 


are the same whether the negligence consists in 
failure to observe a common-law duty or the viola¬ 
tion of a statutory duty^7 unless the statute provides 
otherwise.^s The mere fact of violation of a stat¬ 
ute is not sufficient basis for an inference that such 
violation was the proximate cause of the injury 
complained of.^^ However, if the very injury has 
happened which was intended to be prevented by 
the statute, it has been held that violation of the 
statute will be deemed to be the proximate cause of 
the injury.^ 

Passive negligence. In action where duty re¬ 
quires action is just as potent a factor in the chain 
of causation as action where legal duty requires no 
action,^ and it has been held that passive negli¬ 
gence may constitute the proximate cause if it is the 
direct cause of the injury.^ However, where the 
negligence of one person is merely passive and po¬ 
tential, while the negligence of another is the mov- 


(4) Whether an act of negligence 
is the proximate cause of an injury 
is determined by ascertaining- wheth¬ 
er or not in the natural and continu¬ 
ous sequence of events there was a 
causal connection between such neg¬ 
ligence and the injury, without some 
efficient independent cause that was 
disconnected from such negligence 
and self-operating intervening to 
produce the injury.—McClelland v. 
Interstate Transit Lines, 6 IT.W.2d 
3S4. 142 Neb. 439—Johnson v. Mal¬ 
lory, 243 N.W. 872, 123 Neb, 706. 

KTegligence which has produced a 
static condition, even though not 
simultaneous with negligence of de¬ 
fendant, may nevertheless be a prox¬ 
imate cause of the accident.—Ander¬ 
son V. C. E. Hall & Sons, 38 A.2d 787, 
131 Conn. 232—^Kinderavich v. Palm¬ 
er. 15 A.2d 83. 127 Conn. 85. 

B&. Okl.—St. Louis, etc., R. Co. v. 
Davis, 132 P. 337, 37 Okl. 340. 

93. Cal.—^Peterson v. General Geo¬ 
physical Co., 185 P.2d 56—Plynn 
V. Bledsoe Co., 267 P. 887, 92 Cal. 
App. 145. 

N.C.—Hamilton v. Southern Ry. Co., 
158 S.E. 75, 200 N.C. 543, certio¬ 
rari denied Southern Ry. Co. v. 
Hamilton, 52 S.Ct. 19, 284 U.S. 636, 
76 L.Ed. 641. 

Tex.—Missouri, K. & T, Ry. Co. of 
Texas v. Raney, 99 S.W. 589, 590, 
44 Tex.Civ.App. 517, error refused. 
Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 A.L.R. 
1120. 

45 C.J. p 910 note 61. 

94. Mass.—Kralik v. Le Clair, 52 
N.E.2d 562, 315 Mass. 323—Jones 
V. Hayden, 37 N.E.2d 243, 310 Mass. 
90. 

95. Mo.—Corpus Juris cited in 

Jenkins v. Springfield Traction Co., 
96 S.W.2d‘ 620, 625, 230 Mo.App. 


1235—Phillips v. Yellow Cab Co., 
36 S.W.2d 419, 225 Mo.App. 1172— 
Cregger v. City of St. Charles, 11 
S.W.2d 750, 224 Mo.App. 232, 

quashal of opinion denied State ex 
rel. City of St. Charles v. Haid, 
28 S.W.2d 97, 325 Mo. 107. 

Neb.—^McClelland v. Interstate 

Transit Lines, i6 N.W'.2d 384, 142 
Neb. 439. 

Pa.—Welser v. United Gas Improve¬ 
ment Co., 155 A. 561, 304 Pa. 227 
—^Walborn v. Epley, 24 A.2d 668, 
148 Pa.Super. 417—^Fitzgerald v. 
Pennsylvania R. R., 184 A. 299, 121 
Pa.Super. 461. 

Tex.—North American Accident 

Ass’n V. Adams, Civ.App., 32 S.W. 
2d 525. 

Wis.—Elkey v. Elkey, 290 N.W. 627, 
234 Wis. 149, motion denied 292 N. 
W. 300, 234 Wis. 149. 

45 C.J. P 910 note 61. 

96. Iowa.—Anderson v. Wapello 

Coal Co., 131 N.W. 684, 151 Iowa 
479. 

97. U.S.—^Baltimore & O. R. Co. v. 
Green, C.C.A.W.Va., 136 F.2d 88. 

Mo.—Corpus Juris quoted in Larsen 
V. Wehb, 58 S.W.2d 967, 971, 332 
Mo. 370, 90 A.L.R. 67. 

Or.—Corpus Juris cited la Staples v. 
Senders, 96 P.2d 215, 219, 164 Or. 
244, modified on other grounds 101 
P.2d 232, 164 Or. 244. 

Tex.—^Alpine Tel. Corp. v. McCall, 
184 S.W.2d 830, 143 Tex. 335— 
Wohlford V. Texas & N. O. R. Co., 
Civ.App., 128 ■S.W.2d 449, error dis¬ 
missed, judgment correct—Ball v. 
Gulf States Utilities Co., Civ.App., 
123 S.W.2d 937, error dismissed— 
Eizenman v. Jaynes, Civ.App., 33 
S.W.2d 254. 

Va.—Baecher v. McFarland, 31 S.E. 
2d 279, 183 Va. 1. , . 

45 C.J. p 904 note 31. 
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Rules for determining causal con¬ 
nection where negligence charged 
consists of violation of statutory 
duty see supra § 106. 

98. Eulargiag deflaition 

In determining whether negligence 
involved in violation of statute Is 
proximate cause of resulting injury, 
a statute may by its obvious intent 
enlarge on general definition of prox¬ 
imate cause.—Ostergard v. Frisch, 77 
N.B.2d 537, 833 Ill.App. 359. 

99, Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207. 

45 C.J. p 905 note 35. 

1. U.S.—Baltimore & O. R, Co. v. 
Green, C.C.A.W.Va., 136 P.2d 88. 

2. Minn.—^Arnold v. Northern States 
, Power Co., 297 N.W. 182, 209 Minn. 

551—Taylor v. Northern States 
Power Co., 264 N.W. 139, 196 Minn. 
22—Goar v. Village of Stephen, 
196 N.W. 171, 157 Minn. 228. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167. 

Failure to take action not reasonably 
required 

WTiere a necessary link in chain 
of cause and effect is actor’s failure 
to take some subsequent action, 
wholly uncalled for under the cir¬ 
cumstances and not required of a 
reasonably careful man, original act 
is not proximate cause of accident. 
—Eckenrode v. Pennsylvania R. Co., 
D.C.Pa., 71 F.Supp. 764. 

3. Tex.— Corpus Juris quoted In 
Interstate Circuit ,v. Van Dusen, 
Civ.App., 118 S.W.2d 635, 638— Cor¬ 
pus Juris quoted in Crump v. Hel- 
lams, Civ.App., 41 S.W.2d .288, 289. 

45 Q.J. p 910 note 66. 
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ing and effective cause of the injury, the latter is 
the proximate cause and fixes the liability.^ 

Event after injury. An event or condition which 
occurs subsequent to the time that an injury is sus¬ 
tained or a disease is contracted cannot be the prox¬ 
imate cause of the injury or disease, although it 
may be the proximate cause of an aggravation of 
the injury or disease.^ 

b. Substantial Factor in Producing Harm 

A number of authorities have adopted the rule that 
negligent conduct is a legal or proximate cause of harm 
to another if it is a substantial factor in bringing about 
the harm, and there is no rule of law relieving the person 
charged with negligence from liability because of the 
manner in which his negligence has resulted in the harm. 

A number of authorities have adopted the rule 
that negligent conduct is a legal or proximate cause 
of harm to another if it is a substantial factor in 
bringing about the harm,® and there is no rule of 
law relieving the person charged with negligence 
from liability because of the manner in which his 
negligence has resulted in the harm.7 In order to 


be a substantial factor in producing the harm, the 
causes set in motion by defendant must continue un¬ 
til the moment of the damage or at least down to 
the setting in motion of the final active injurious 
force which immediately produced or preceded the 
damage,® and, as discussed supra § 106, it is not 
enough that the harm would not have occurred had 
the actor not been negligent There may be several 
injuries resulting from the negligent act which are 
not necessarily simultaneous, but the act, in order 
to have such continuing effect, must have been a 
substantial factor in producing each injury.^ Where 
a number of factors are operating, one may so pre¬ 
dominate in bringing about the harm as to make 
the effect produced by others so negligible that they 
cannot be considered substantial factors.^® 

§ 108. - Natural and Probable Conse¬ 

quences 

While many authorities have held op declared that 
only injuries which are the natural and probable conse¬ 
quences of negligence, unbroken by any intervening In¬ 
dependent agency, can be considered to have been 


4 . —Corpus Juris cited in 

Bloom V. Good Humor Ice Cream 
Co. of Baltimore, 18 A.2d 592, 594, 
179 Md. 384. 

N.Y.—Independent Ice Cream Co. v. 
United Ice Creard Co., 125 N.T.S. 
1106, 69 Misc. 623. 

Tex.— Corpus Juris quoted in Inter¬ 
state Circuit V. Van Dusen, Civ. 
App., 118 S.W.2d 635, 638— Corpus 
Juris quoted in Crump v. Hellams, 
Civ, App.,' 41 S.W.2d 288, 289. 

-S. Okl.—Midco Oil Corporation v. 

Hull, 75 ’P.2d 1126, 182 Okl. 21. 

'6. U.S.—Krauss v. Greenbarg:, C.C. 
A.Pa., 137 F.2d 569, certiorari de¬ 
nied 64 S.Ct. 207, 320 U.S. 791, 88 
L.Ed. 477, rehearing denied 64 S, 
Ct. 368, 320 U.S. 815, 88 L.Ed. 492. 
Ariz.—Herzberg- v. White, 66 P.2d 
253, 49 Ariz. 313. 

■Conn.—Edgecomb v. Great Atlantic 
& Pacific Tea Co., 18 A.2d 364, 127 
Conn. 488—Squires v. Reynolds, 5 
A.2d 877, 125 Conn. 366—Beauton 
V. Connecticut Light & Power Co., 
3 A.2d 315, 125 Conn. 76—Connel- 
lan V. Coffey, 187 A. 901, 122 Conn. 
136—Mahoney v. Beatman, 147 A. 
762, 110 Conn. 184, 66 A.L.R. 1121. 
HI.—Clark v. Public Service Co., 278 
Ill.App. 426- 

Kan.—^Haggard v. Lowden, 134 P.2d 
676, 15B Kan. 522. 

La.—Hataway v. P. ■Strauss & Son, 
App., 158 So. 408. 

Minn.—Johnson v. Evanski, 22 H.W. 
2d 213, 221 Minn. 323—Medved v.' 
Doolittle, 19 lsr.W,2d 788, 220 Minn. 
352—Smith v. Carlson, 296 N.W. 
132, 209 Minn. 268—^Anderson y. 
Johnson, 294 N.W. 224, 208 Minn. 
373—Draxton v. Katzmarek, 280 
N.W. 288, 203 Minn. 161. 


Miss.—Goudy v. State, 35 So.2d 308 
* —^New Orleans & N. E. R. Co. v. 

Burge, 2 So.2d 825, 191 Miss. 303. 
Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568. 
N.T.—Klein v. Herlim Realty Corp., 
54 N.T.S.2d 144, 184 Misc. 852, af¬ 
firmed 58 N.Y.S.2d 344, 269 App. 
Div. 934. 

Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp. 105. 

Pa.—Simon v. Hudson Coal Co., 38 
A.2d 259, 350 Pa. 82—Com. v. Am- 
ecca, 50 A.2d 725, 160 Pa.Super. 
257—Biearman v. Allegheny Coun¬ 
ty, 21 A.2d 112, 145 Pa.Super. 330 
—Kinnear v. Dake, Com.Pl., 32 
Erie Co. 1—Simon v. Hudson Coal 
Co., Com.Pl., 4-5 Lack.Jur. 273, 12 
Som.Leg.J, 174, aflirmed 38 A.2d 
259, 350 Pa. 82. 

Wash.—^Weaver v. McClintock-Trun- 
key Co., Ill P.2d 570, 8 Wash.2d 
3 54, opinion adhered to 114 P.2d 
1004, 8 Wash.2d 154. 

Wis.—Schultz V. Brogan, 29 N.W.2d 
719, 251 Wis. 390. 

This is the Amerioau Iiaw Insti> 
tute’s test of what constitutes legal 
or proximate cause.—Giles v. Mound¬ 
ridge Milling Co.,^ 173 S.W.2d 745, 
351 Mo. 568. 

The word “substantial,” as used in 
test of “substantial factor” in deter¬ 
mining proximate cause, denotes that 
negligent act has such effect in pro¬ 
ducing harm as to lead reasonable 
men to regard it as cause, using such 
word in popular sense, involving idea 
of responsibility, rather than philo¬ 
sophic sense, which includes every 
one of great number of events with¬ 
out which any happening would notj 
have occurred. 1 


Ind.—Earle v. Porter, 40 N.E.2d 381, 
112 Ind.App. 71. 

La.—Hataway v. P. Strauss & Son, 
App., 158 So. 408. 

Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568. 
Wis.—Schultz V. Brogan, 29 N.W.2d 
719, 251 Wis. 390. 

Substantial “contributing” factor 
“Contributing” as applied to neg¬ 
ligence and as used in phrase “sub¬ 
stantial contributing factor” in pro¬ 
ducing result signifies causal connec¬ 
tion between injury and negligence, 
which transcends and is distin¬ 
guished from negligent acts or omis¬ 
sions which play so minor a part 
in producing injuries that law does 
not recognize them as legal causes.— 
Connellan v. Coffey, 187 A. 901, 122 
Conn. 136. 

7. Ariz.—^Herzberg v. White, 66 P. 
2d 253, 49 Ariz. 313. 

Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568. 
Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp, 105. 

Wash.—^Weaver v. McClintock-Trun- 
key Co., Ill P.2d 570, 8 Wash.2d 
154, opinion adhered to 114 P.2d 
1004, 8 Wash.2d 154. 

Wis.—Schultz V. Brogan, 29 N.W.2d 
719, 251 Wis. 390. 

8. Conn.—^Mahoney v. Beatman, 147 
A. 762, 110 Conn. 184, 66 A.L.R. 
1121 . 

9. Conn.—^Mahoney v. Beatman, su¬ 
pra. 

10- U.S.—^Krauss v. Greenbarg, C.C. 
A.Pa., 137 P.2d 569, certiorari de¬ 
nied 64 S.Ct. 207, 320 U.S. 791, 88 
L.Ed. 477, rehearing denied 64 S.Ct 
368, 320 U.S. 815, 88 L.Ed. 492. 
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proxiftiately caused thereby, some authorities have held 
that the liability of a negligent actor is not limited 
to the probable consequences of his negligence. 

It is universally agreed that it is sufficient to con¬ 
stitute proxiraate cause creating liability for neg¬ 


ligence that the injury was the natural and prob¬ 
able consequence of the negligent act or omis- 
sion.l^ Many authorities have held or declared 
that only injuries which are the natural and prob¬ 
able consequences of negligence,unbroken by 


11- U.S.—Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 F.2d 
848, certiorari denied Montgomery 
Ward & Co. v. Duncan, 60 S.Ct. 
809, 309 U.S. 650, 84 L.Ed. 1001, 
motion denied 60 S.Ct. 1073, 310 

U.S. -612, 84 L.Ed. 1389—Bridges v. 
Dahl, C.C.A.Mich., 108 P.2d 228. 

Ala.—Tollett v. Montgomery Real 
Estate & Insurance Co., 193 So. 
127, 238 Ala. 617. 

Conn.—Mahoney v. Beatman, 147 A. 
762, 110 Conn. 184, 66 A-L.R. 1121. 

D.C.—Northeast Auto Wreckers v. 
Sanford, Mun.App., 43 A.2d 292. 

Ga.—Louisville & N. R. Co. v. Ellis, 
189 S.E. 559, 54 Ga.App. 783. 

La.—Stumpf v. Baronne Building, 
135 So. 100, 16 La.App. 702. 

Me.—Hutchins v. Emery, 183 A. 754, 
134 Me. 205—Cooper & Co. v. Amer¬ 
ican Can Co., 153 A. SS9, 130 Me. 
76. 

Md.—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

Mass.—Teasdale v. Beacon Oil Co., 
164 N.E. 612, 266 Mass. 25. 

Mo.—Davis v. Buck's Stove & Range 
Co., 49 S.W.2d 47, 329 Mo. 1177— 
Scheibe v. Frmn-Colnon Contract¬ 
ing Co., 23 S.W.2d 44, 324 Mo. 375— 
Schneiter v. City of Chillicothe, 107 
S.W.2d 112, 232 Mo.App. 338— 

Nance v. Lansdell, App., 73 S.W.2d 
346—^Hockaday v. Panhandle East¬ 
ern Pipe Line Co,, App., 66 S.W.2d 
956—Baries v. St. Louis Independ¬ 
ent Packing Co., App., 46 S.W.2d 
952—Alexander v. Forum Cafe¬ 
teria, 37 S.W.2d 670, 225 Mo.App. 
'679—Reugsegger v. Chicago Great 
Western Ry. Co., 29 S.W.2d 221, 
225 Mo.App. 211—Scott v. Ameri¬ 
can Mfg. Co., App., 20 S.W.2d 592 
—^Holloway v. Barnes Grocer Co., 
15 S.W.2d 917, 223 Mo.App. 1026. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

N.C.—^Miller v. Jones, 32 S.E.2d 594, 
224 N.C. 783—Hamilton v. South¬ 
ern Ry. Co., 158 S.E. 75, 200 N.C. 
543, certiorari denied Southern Ry. 
Co. v. Hamilton, 52 S.Ct. 19, 284 

U.S. 636, 76 L.Ed. 541. 

Okl.—^Koons V. Shelburne Motor Co., 
31 P.2d 573, 167 Okl. 634. 

Or.—Leavitt v. Stamp, 293 P. 414, 
134 Or. 191. 

Pa.—Ritchey v. Cassone, 145 A. 822, 
296 Pa. 249. 

R. I.—Prue V. Goodrich Oil Co., 140 
A. 665, 49 R.I. 120. 

S. C.—Bradley v. Fowler, 42 S,E.2d 
234, 210 S.C. 231. 

Tenn.—Moyers v. Ogle, 148 S.W.2d 
637, 24 Tenn.App. 682. 

Tex.—Thurman v. Chandler, 81 S.W. 


2d 489, 125 Tex. 34—^Union Stock- 
yards V. Peeler, Com.App., 37 S. 
W.2d 126. 

W.Va.—Mills V. Indemnity Ins. Co. 
of North America, 171 S.E. 532, 114 
W.Va. 263. 

45 C.J. p 911 note 68. 

12. U.S.—Brady v. Southern Ry. Co., 
N.C., 64 S.Ct. 232. 320 U.S. 476, 88 
L.Ed. 239—Herald v. Milburn, C.C. 
A.Ill., 125 P.2d 8, certiorari denied 
Milburn v. Heald, 62 S.Ct. 1267, 316 
U.S. 681, 86 L.Ed. 1754. and 62 S. 
Ct. 1268, 316 U.S. 681, 86 L.Ed. 1754 
—Southern Public Utilities v. 
Thomas, C.C.A.N.C., 78 F.2d 107— 
Fort Smith Gas Co. v. Cloud, C.C.A. 
Ark., 75 F.2d 413—^Johnson v. Kos- 
mos Portland Cement Co., C.C.A. 
Ky., 64 P.2d 193, certiorari denied 
Kosmos Portland Cement Co. v. 
Johnson, 54 S.Ct. 60, two cases 290 

U. S, 641, 78 L.Ed. 557—Stanolind 
Oil & Gas Co. V. Brown, C.C.A.Tex., 
62 P.2d 398, certiorari denied 53 S^ 
Ct. 525, 289 U.S. 728, 77 L.Ed. 1478 
—Shepard v. Denver Tramway Cor¬ 
poration, C.C.A.C 0 I 0 ., 62 P.2d 339— 
Elkton Auto Sales Corporation v. 
State of Maryland, to Use of Ferry, 
C.C.A.Md., 53 F.2d ,8—Raudenbush 

V. Baltimore & O. R. R., D.C.Pa., 63 
F.Supp. 329, new trial denied 65 F. 
Supp. 6, reversed on other grounds 
C.C.A., 160 P.2d 363. 

Ala.—^Littleton v. Alabama Power 
Co., 10 So.2d 757, 243 Ala. 491— 
Louisville & N. R. Co. v. Maddox, 
183 So. 849, 236 Ala. 594, 118 A.L.R. 
1318—^Whitman v. Mobile & O. R. 
Co., 114 So. 912, 217 Ala. 70. 

Ariz.—Salt River Valley Water 
Users' Ass’n v. Cornum, 63 P.2d 
639, 49 Ariz. 1, 

Ark,—Hook v. Reynolds, 156 S.W.2d 
242, 203 Ark. 259—Southwestern 
Bell Telephone Co. v. Adams, 133 
S.W.2d 867, 199 Ark. 254—Oklaho¬ 
ma Gas & Electric Co. v. Hofrich- 
ter, 116 S.W.2d 599, 196 Ark. 1— 
St. Louis-San-Francisco Ry. Co. v. 
Bryan, 112 S.W.2d 641, 195 Ark. 350 
—Missouri Pac. R. Co. v. Richard¬ 
son, 47 S.W.2d 794, 185 Ark, 472— 
Booth & Flynn v. Price, 39 S.W.2d 
717, 183 Ark. 975, 76 A.L.R. 957— 
Booth & Flinn Co. v. Pearsall, 33 S. 

W. 2d 404, 182 Ark. 854—Willotigh- 
by V. Hot Springs Ice Co., 21 S.W. 
2d 168, 180 Ark. 231—Mays v. 
Ritchie Grocer Co., 5 S.W.2d 728, 
177 Ark. 35. 

Cal-—Champagne v- A. Hamburger & 
Sons, 147 P. 954, 169 Cal. 683— 
Week V. Los Angeles County Flood 
Control Dist., 181 P.2d 935, 80 Cal. 
App.2d 182—Corpus Juris guoteil ia 
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Dunlavy v. Nead, 97 P.2d 1003, 
1005, 36 Cal.App.2d. 478, hearing d©- 
nied 99 P.2d 1044, 36 Cal.App.2d 
478—Johnson v. Union Furniture 
Co., 87 P.2d 917, 31 Cal.App.2d 234 
—Corpus Juris cited in Conner v. 
East Bay Municipal Utility Dist., 
47 P.2d 774, 776, 8 Cal.App.2d 6 I 3 ' 
rehearing denied 48 P.2d 982, 8 
Cal.App.2d 613—Queirolo v. Pacific 
Gas & Electric Co., 300 P. 487, 114 
Cal.App. 610. 

Fla.—Cone v. Inter County Tel. & 
Tel. Co., 40 So.2d 148—Tampa Elec¬ 
tric Co. V. Jones, 190 So. 26, 138 
Fla. 746. 

Ga.—Lyons v. Georgia Power Co., 5l 
S.E.2d 459 , 78 Ga.App. 445—Tank- 
ersley v. Southern Ry. Co., 35 S.E. 
2d 522, 73 Ga.App. 88—Stallings v* 
Georgia Power Co., 20 S.E.2d 776, 
67 Ga.App. 435—Alford v. Zeigler, 
16 S.E.2d 69, 65 Ga.App. 294— 

Wright V. Southern Ry. Co., 7 
E.2d 793, 62 Ga.App. 316—Spray- 
berry V. Snow. 1 S.E.2d 756, 59 Ga. 
App. 744, reversed on other grounds 
10 S.E.2d 179, 190 Ga. 723, mandate 
conformed to 11 S.E.2d 431, 63 Ga. 
App. 489—Louisville & N. R. Co. 

V. Ellis, 189 S.E. 559, 54 Ga.App. 
783—Georgia Power Co. v. Kinard, 
170 S.E. 688, 47 Ga.App. 483—Mad¬ 
dox Coffee Co. v. Collins, 167 S.E. 
306, 46 Ga.App. 220—Kleinberg v. 
Lyons, 148 S.E. 535, 39 Ga.App. 774,. 
followed in 148 S.E. 540, 39 Ga.App. 
783, and Mendel v. Lyons, 148 S.E. 
540, 39 Ga.App. 783. 

Ill.—Berg V. New York Cent. R. Co.,. 
62 N.E.2d 676, 391 Ill. 52—Nearing 

V. Illinois Cent. R. Co., 50 N.E.2d 

497, 383 Ill. 366, mandate con¬ 

formed to 53 N.B.2d 271, 321 Ill. 
App. 625—Raymer v. Liberty Nat. 
Bank, 72 N.E.2d 452, 331 Ill.App. 
110—Carr v. Dee J. Behl Hotel 
Corporation, 53 N.E.2d 295, 321 Ill. 
App. 432—Mahan v. Richardson, T 
N.E.2d 100, 284 Ill.App. 493— 

Shayne v. Coliseum Bldg. Corpora¬ 
tion, 270 Ill.App. '547—^Knaus v. 
Southern Ry. Co., '245 Ill.App. 192. 

Ind.—^Pennsylvania R. Co. v. Huss, 
180 N.E. 919, 96 Ind.App. 71. 
Kan.—^Atherton v. Goodwin, 180 P.2d 
296, 163 Kan. 22—Rowell v. City of 
Wichita, 176 P.2d 590, 162 Kan. 
294—^Haggard v. Lowden, 134 P.2d 
676, 156 Kan. 522. 

Ky.—Corpus Juris quoted lu Hewitt’s 
Adm'r v. Central Truckaway Sys¬ 
tem, 194 S.W-2d 999, 1001, 302 Ky. 
459—Dixon v. Kentucky Utilities 
Co., 174 S.W.2d 19, 295 Ky. 32, 165 
A.L.R. 150—Sutter's Adm'r v. 

Kentucky Power & Light Co., 76 S. 

W. 2d 29, 256 Ky. 356—Riley v. 
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any intervening independent agency,can be said flow naturally from his neglipnce,^'^ or for merely 
to have been proximately caused thereby, and that possible consequences of his negligence,since 
a person is not responsible for injuries which do not consequences which are merely possible cannot be 


Louisville & N. H. Co., 21 S.W.2d 
990, 231 Ky. 564. 

_^Anderson v. London Guarantee 

& Acc. Co., App., 36 So.2d 741— 
Cornell v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 364—Riche 
y. Thompson, ApP-, 6 So.2d 566— 
Cavaretta v. Universal Film Ex¬ 
changes, App., 182 So. 135—Corpus 
jxiris quoted in Cruze v. Harvey & 
Jones, 134 So. 730, 732, 16 La.App. 
409. 

]\Ie.—Curtis v. Jacobson, 54 A.2d 520. 
—Bloom V. Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 
592, 179 Md. 384. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 562, modified on 
other grounds and rehearing de¬ 
nied 244 N.W. 155, 257 Mich. 562. 
]y[js5_ —Goudy V. State, 35 So.2d 308, 
203 Miss. 366. 

jyfo.—^Wecker v. Grafeman-Mcintosh 
Ice Cream Co., 31 S.W.2d 974, 326 
Mo. 451—Bach v. Diekroeger, App., 
184 S.W.2d 755—Jones v. Chicago, 
B. & Q. R- Co., App., 100 S.W.2d 
617, reversed on other grounds 125 
S.W.2d 5, 343 Mo. 1104—Phillips v. 
Yellow Cab Co., 36 S.W.2d 419, 225 
Mo.App. 1172. 

Neb.—Ellis V. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18, reversed 
on other grounds 67 S.Ct. 598, 329 

U. S. 649, 91 L.Ed. 572—Greco v. 
Shaver, 2 N.W.2d 526, 141 Neb. 1— 
Moses V. Mitchell, 298 N.W. 338, 
139 Neb. 606. 

N.J.—Rickards v. Sun Oil Co., Sup. 

Ct., 41 A.2d 267, 23 N.J.Misc. 89, 
N.Y.—Collins v. Noss, 15 N.T.S.2d 
475, 258 App.Div. 101, affirmed 28 
N.E.2d 20, 283 N.Y. 595—Sherman 

V. Millard, 259 N.T.S. 415, 144 Misc. 
748, reversed on other grounds 
Sherman v. Leicht, 264 N.Y.S. 492, 
238 App.Div. 271—Gilbert v. State, 
56 N.T.S.2d 232. 

.N.C.—Lee v. Carolina Upholstery 
Co., 40 S.E.2d 688, 227 N.C. 88— 
.Herman v. Atlantic Coast Line R. 
Co., 150 S.E. 361, 197 N.C. 718. 

Ohio.—Gedeon v. Bast Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335— 
State V. Minko, App., 46 N,E.‘*2d 
469. 

Okl.—^Norman v. Scrivner-Stevens 
Co., 204 P.2d 277—Oklahoma Gas & 
Electric Co. v. Wilson, 45 P.2d 750, 
172 Okl. 540—Oklahoma Gas «& 
Electric Co. v. Lukert, 84 P. 1076, 
16 Okl. 397. 

Or.—^Kukacka v. Rock, 61 P.2d 297, 
154 Or. 542—^Aune v. Oregon Trunk 
Ry., 51 P.2d 663, 151 Or. 622. 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278—Fuller v. Palazzolo, 
197 A. 225, 329 Pa. 93—^Matlack v. 
Pennsylvania Power & Light Co., 
167 A, 37, 312 Pa. 206—Nicholson 


V. Buffalo, R. & P. Ry. Co., 153 A. 
128, 302 Pa. 41—^Kosson v. West 
Penn Power Co., 141 A. 734, 293 Pa. 
131—^Walborn v. Epley, 24 A.2d 
668, 148 Pa.Super. 417—^Fitzgerald 
V. Pennsylvania R. R., 184 A. 299, 
121 Pa.Super. 461—Weathers v. 
Pennsylvania R. Co., 94 Pa.Super. 
50. 

S.C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485—John¬ 
ston V. Atlantic Coast Line R. Co., 
190 S.E. 459, 183 S.C. 126. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Harrell, 110 S.W.2d 1032, 21 Tenn. 
App. 353. 

Tex,—Uvalde Const. Co. v. Hill, 175 
S.W.2d 247. 142 Tex. 19—Carey v. 
Pure Distributing- Corporation, 124 
S.W.2d 847, 133 Tex. 31—Phoenix 
Refining Co. v. Tips, 81 S.W.2d 60, 

. 125 Tex. 69—Baughn v. Platt, Com. 
App., 72 S.W.2d 580, 123 Tex. 486— 
Union Stockyards v. Peeler, Com. 
App., 37 S.W.2d 126—Tri-County 
Elec. Co-op. V. Clair, Civ.App., 217 
S.W.2d 681, error refused • no re¬ 
versible error—Sartain v. Bas¬ 
inger, Civ.App., 204 S.W.2d 524, re¬ 
fused no reversible error—^Erwin 

V. Dunn, Civ.App., 201 S.W,2d 240, 
refused no reversible error—South¬ 
ern Kansas R. Co. of Texas v. Em¬ 
mett, Civ.App., 139 S.W. 44— 
Louisiana, A. & T. Ry. Co. v. De 
Vance, Civ.App., 114 S.W.2d 922, 
error dismissed—Houston & T. C. 

R. Co. V. Werline, Civ.App., 84 S. 

W. 2d 288, error dismissed—Texas 
Utilities Co. v. West, Civ.App., 59 

S. W.2d 459, error refused—City of 
Wichita Falls v, Swartz, Civ.App., 
57 S.W.2d 236—Fort Worth <& D. C. 
Ry. Co. V. Armitage, Civ.App., 39 
S.W.2d 108, error refused—Van 
Velzer v. Houston Land & Trust 
Co., Civ.App., 16 S.W.2d 865—Mag¬ 
nolia Petroleum Co. v. Cocke, Civ. 
App., 3 S.W.2d 139, error refused. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 A.L.R. 1120 
—Wallace v* Jones, 190 S.E. 82, 168 
Va. 38—^Kegley v. Appalachian 
Electric Power Co., 175 S.E. 731, 
163 Va. 255—Wyatt v. Chesapeake 
& Potomac Telephone Co. of Vir¬ 
ginia, 163 S.E. 370, 158 Va. 470, 82 
A.L.R. 386. 

45 C.J. p 911 note 68. 

Rule applies to cliildrea as well as 
to adults.—Empire Dist. Electric Co. 
V. Harris, C.C.A.Mo., 82 F.2d 48. 

13. Md.—^Bloom v. Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 
592, 179 Md. 384. 

45 C.J. p 911 note 68. 

Intervening efficient cause see infra 

§ 111 . 

14. U.S.—Smith v. Lampe, C.C.A. 
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Ohio, 64 P.2d 201, certiorari denied 
Lampe v. Smith, 53 S.Ct. 695, 289 

U. S. 751, 77 L.Ed. 1495. 

Cal.—Corpus Juris quoted in Dun- 
lavy V. Nead, 97 P.2d 1003, 1005, 
36 Cal.App.2d 478, hearing denied 
99 P.2d 1044, 36 Cal.App.2d 478. 
Fla.—Tampa Electric Co. v. Jones, 
190 So. 26, 138 Fla. 746. 

Ga.—Whitaker v. Jones, McDougald, 
Smith, Pew Co., 26 S.E.2d 545. 69 
Ga.App. 711. 

Iowa.—Dennis v. Merrill, 257 N.W. 

822, 218 Iowa 1259. 

La.—Farque v. Gulf States Utilities 
Co., App., 140 So. 90. 

N.Y.—Reardon v. City of New Roch¬ 
elle, N.Y.Co.Ct., 272 N.Y.S. 399, 151 
Misc. 812—Braman-Johnson Fly¬ 
ing Service v. Thomson, 3 N.Y.S.2d 
602, 167 Misc. 167. 

45 C.J. p 912 note 70. 

Negligence is the ‘‘natural cause” 
of injury, when either the negligence 
acts directly in producing the injury 
or sets in motion other causes so 
producing it and forming a continu¬ 
ous chain in natural sequence down 
to the injury, thus linking the negli¬ 
gence with the injury by a chain of 
natural and consequential causation, 
although the former may be neither 
the immediate nor the direct cause of 
the event.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 Neb. 
439. 

15. U.S.—Brady v. Southern Ry. Co., 
N.C., 64 S.Ct. 232, 320 U.S. 476, 88 
L.Ed. 239—^Fort Smith Gas Co. v. 
Cloud, C.C.A.Ark., 75 F.2d 413. 

Fla.—Cone v. Inter County Tel. & 
Tel. Co., 40 So.2d 148—Tampa Elec¬ 
tric Co. V. Jones, 190 So. 26, 138 
Fla. 746. 

Ga.—^Whitaker v. Jones, McDougald, 
Smith, Pew Go., 26 S.E.3d 545, 69 
Ga.App. 711. 

Idaho.—Corpus Juris cited in Hoffer 

V. City of Lewiston, 85 P.2d 238, 
241, 69 Idaho 638. 

Kan.—^Haggard v. Lowden, 134 P.2d 
676, 156 Kan. 622. 

Miss.—Goudy v. State, 35 So.2d 308, 
203 Miss. 366—Burnside v. Gulf 
Refining Co., 148 So. 219, 166 Miss. 
460. 

N.J.—Rickards v. Sun Oil Co., 41 A. 

2d 267, 23 N.J.Misc. 89. 

N.C.—Brady v. Southern Ry. Co., 23 
S.E.2d 334, 222 N.C. 367, certiorari 
denied 63 S.Ct. 995, 318 U.S. 792, 87 
L.Ed. 1158, affirmed 64 S.Ct, 232, 
320 U.S. 476, 88 L.Ed. 239. 

Okl.—Oklahoma Gas <& Electric Co. 

V. Wilson, 45 P.2d 750, 172 Okl. 540. 
Or.—Kukacka v. Rock, 61 P.2d 297, 
154 Or. 542. 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278— ^PfaMer v. Fennsylva- 
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regarded as either probable or natural.^® 

In other words, the negligence must be such that 
by the usual course of events it would result in in¬ 
jury unless independent moral agencies intervene 
in the particular injury.^However, some authori¬ 
ties have held that the liability of a negligent actor 
is not limited to the probable consequences of his 
negligence,and it has been held that the rule so 
limiting liability is no test in cases where no inter¬ 
vening efficient cause is found between the original 
wrongful act and the injurious consequences com¬ 
plained of, and in which such consequences, al¬ 
though not probable, have flowed in unbroken se¬ 
quence from the original wrongful act.^^ 

The manifestations and effect of natural forces 
and conditions,^^ and common or ordinary and usu¬ 
al experience,or the range of probability as 
viewed by ordinary men^^ should be taken into ac¬ 


count in determixiing whether or not the injury com¬ 
plained of was a natural and probable consequence 
of the negligence charged, the natural and probable 
consequences of a negligent act or omission being, 
as discussed infra § 109, those which ought to have 
been foreseen or could reasonably have been an¬ 
ticipated. While it has been said that a probable 
consequence of an act of negligence is one that is 
more likely to follow than not to follow it,23 it 
has also been stated that “probable’^ does not mean 
'‘more likely than not,^' but rather "not unlikely,”24 
and that when the negligence complained of was 
such that, in view of all the circumstances it might 
not improbably have caused damage of some kind, 
the fact that the actual consequence was one that 
rarely follows from the particular act or omission 
does not afford a defense.^s It is not necessary 
that the injury should be the usual,^6 necessary, or 
mevitable27 result of the negligence, and it has 


nia Power & Light Co., Com.PL, 48 
Lanc.L.Rev. 131. 

S.C.—Boyleston v. Southern Ry. Co., 
44 S.E.2d 6S7, 211 S.C. 232, 173 A. 
L.R. 7SS. 

Va.—Powell V, Virginian Ry. Co., 46 
S.E.2d 429, 187 Va. 384—Corbett v. 
Clarke, 46 S.E.2d 327, 1S7 Va. 222 
—Hair v. City of Lynchburg, 181 
S.E. 285, 165 Va. 78—Hawkins v. 
Eason, 180 S.E. 177, 164 Va. 350— 
Kegley v. Appalachian Electric 
Power Co., 175 S.E. 731, 163 Va. 
255—^Wyatt v. Chesapeake & Poto¬ 
mac Telephone Co, of Virginia, 163 
S.E. 370, 158 Va, 470, 82 A.L.R. 
386. 

45 G.J. p 913 note 73. 

Possible conseoLuences are those 
which happen so infrequently that 
they are not expected to happen 
again. 

Fla.—Cone v. Inter County Tel. & 
Tel. Co., 40 So.2d 148. 

Ga.—Stallings v. Georgia Power Co., 
20 S.E.2d 776, 67 Ga.App. 435. 

16. U.S.—^Fort Smith Gas Co. v. 
Cloud, C.C.A.Ark., 75 F.2d 413. 

La.—Corpus Juris q,uoted in Cruze v. 
Harvey & Jones, 134 So. 730, 732, 
16 La.App. 409. 

45 C.J. p 913 note 73. 

17. Ohio.—Marietta, etc., R. Co. v. 
Picksley, 24 Ohio St. 654. 

18. Conn.—Mahoney v. Reatman, 
147 A. 762, 110 Conn. 184, 66 A.L.R. 
1121 . 

Zn Wisconsin 

(1) The rule stated in the text has 
been announced.^—Osborne v. Mont¬ 
gomery, 234 H.W. 372. 203 Wis. 223. 

(2) However, it has also been said 
that negligence is the proximate 
cause of an injury only when the 
injury is the natural and probable 
result of the negligence.—^Lemke v. 


’ Milwaukee Electric Ry. & Light Co., 
136 H.W. 286, 149 Wis. 535—Meyer v. 
Milwaukee Electric R., etc., Co., 93 
IT.W. 6. 116 Wis. 336—Baxter v. Chi¬ 
cago & N, W. Ry. Co., 80 N.W. 644, 
104 Wis. 307—^Deisenrieter v. Kraus- 
Merkel Malting Co., 72 HW. 735, 97 
Wis. 279—Sheridan v. Bigelow, 67 N. 
W. 732, 93 Wis. 426—Atkinson v. 
Goodrich Transp. Co., 18 IST.W. 764, 
60 Wis. 141—Jucker, Adm'r v. C. & 
N*. W. Ry. Co., 8 N.W. 862, 52 Wis. 
150. 

19. Vt.—Gilson V. Delaware & H. 
Canal Co., 26 A. 70, 65 Vt. 213. 

20. U.S.—^Johnson v. Kosmos Port¬ 
land Cement Co., C.C.A.Ky., 64 F. 
2d 193, certiorari denied Kosmos 
Portland Cement Co. v. Johnson, 
54 S.Ct. 60, two cases, 290 U.S. 641, 
78 L.Bd. 557. 

21. Ala.—Littleton v. Alabama Pow¬ 
er Co., 10 So.2d 757, 243 Ala. 491— 
Louisville & K. R. Co. v. Maddox, 
183 So. 849, 236 Ala, 594, 118 A. 
L.R. 1318—City of Birmingham v. 
Latham, 162 So. 675, 230 Ala. 601. 

Fla.—Cone v. Inter County Tel. & 
Tel. Co., 40 So.2d 148. 

Ga.—Sprayberry v. Snow, 1 S.E.2d 
756, 59 Ga.App. 744, reversed on 
other grounds 10 S.E.2d 179, 190 
Ga. 723, mandate conformed to 11 
S.E.2d 431, 63 Ga.App. 489. 

Kan.—Haggard v. Lowden, 134 P.2d 
676, 156 Kan. 522. 

Ky.—Suter’s Adm’r v. Kentucky 
Power & Light Co., 76 S.W.2d 29, 
256 Ky. 356. 

La.—Penton v. Sears, Roebuck & 
Co., App., 4 So.2d 547. 

K.C.—Brady v. Southern Ry. Co., 23 
S.E.2d 334, 222 N.C. 367, certiorari 
denied 63 S.Ct. 995, 318 U.S. 792, 87 
L.Ed. 1158, affirmed 64 S.Ct. 232, 
320 U.S. 476, 88 L.Ed. 239. 

Tex.—^Flores v. Sullivan, Civ.App., ' 
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112 S.W.2d 321, reversed on other 
grounds Sullivan v. Flores, 132 S. 
W.2d 110, 134 Tex. 55, mandate 
conformed to Flores v. Sullivan, 
Civ.App., 137 S.W.2d 799. 

Va.—Hair v. City of Lynchburg, 181 
S.E. 285, 165 Va. 78. 

22. U.S.—Fort Smith Gas Co. v. 
Cloud, C.C.A.Ark., 75 F.2d 413—The- 
Mars, D.C.N.T., 9 F.2d 183. 

Md.—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

Miss.—Burnside v. Gulf Refining Co., 
148 So. 219, 166 Miss. 460. 
Anticipation of particular conse-. 
quences see infra 9 109b. 

23. U.S.—^Armour v. Harcrow, C.C.A.. 
Kan., 217 F. 224. 

45 C.J. p 911 note 68 [c]. 

24. Ohio.—Gedeon v. East Ohio Gas 
Co., 190 K.E. 924, 128 Ohio St. 335, 

25. S.C.—Crawford v. Atlantic Coast 
Line R. Co., 184 S.E. 669, 179 S.C. 
264. 

Foreseeability of particular injuriea 
or manner of injury as not essen¬ 
tial element of proximate cause see- 
infra § 109. 

26. Mich.—Corpus Jxiris cited la, 
Fitzcharles v. Mayer, 278 N.W. 788,. 
790, 284 Mich. 122. 

45 C.J. p 913 note 75. 

27. Iowa.—^Dennis v. Merrill, 257 N., 
W. 322, 218 Iowa 1259. 

Mich.—Corpus Juris cited in Fitz¬ 
charles V. Mayer, 278 N.W. 788,. 
790, 284 Mich. 122. 

Mo.—Lottes V. Pessina, App., 174 S. 
W.2d 893. 

Tex.—Flores v. Sullivan, Civ.APP., 
112 S.W.2d 321, reversed on other- 
grounds Sullivan v. Flores, 132 S. 
W.2d 110, 134 Tex. 55, mandate- 
conformed to Flores v. Sullivan,. 
Qiv.App., 137 S.W.2d 79a. 

‘ 46‘C.J. p 913 ,note 76. 
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been held that, when an event is followed in nat¬ 
ural sequence by a result it is adapted to produce 
or aid in producing, the result is the consequence of 

the event.2s 

Deranged person harming self. If the actor’s 
negligent conduct so brings about the delirium or 
insanity of another as to make the actor liable for 
it, the actor is also liable for harm done by the oth¬ 
er to himself while delirious or insane, if his de¬ 
lirium or insanity prevents him from realizing the 
nature of his act.^^ 

§ 109 . - Consequences That Should Have 

Been Foreseen 

a. In general 

b. Anticipation of particular injury 
a. In G-eneral 

While some authorities do not regard foreseeability of 
Injury as an element or test of proximate cause, a 
great many, in express terms or in substance, hold or 
declare that negligence will not be deemed to have been 
the proximate cause of an injury unless the conse¬ 
quence was one which, in the light of the attending cir¬ 


cumstances, an ordinarily prudent man ought reasonably 
have foreseen might probably occur as a result of his 
negligence. 

In the law of negligence, there is some contro¬ 
versy among the authorities on the question wheth¬ 
er foreseeability or anticipation of injury is an 
element or test of proximate cause.Some au¬ 
thorities regard foreseeability of injury as solely a 
measure of duty and test of negligence, as dis¬ 
cussed supra § 5, and not as an element or test of 
proximate cause,and, as discussed infra subdivi¬ 
sion b of this section, once it is shown that the per¬ 
son charged with negligence should in the exercise 
of ordinary care have anticipated that some injury 
would be likely to result from his conduct it has 
been held that foreseeability becomes immaterial on 
the issue of proximate cause and that liability at¬ 
taches for anything which, after the injury is com¬ 
plete, appears to have been a natural and probable 
consequence. 

On the other hand, a great number of authorities 
regard foreseeability or anticipation of injury as an 
element or test of proximate cause, subject to lim- 


28. Del.—Hill V. Day, 199 A. 920, 9 
W.W.Harr. 400. 

Fla.—Tampa Electric Co. v. Jones, 
190 So. 26, 138 Fla. 746. 

45 C.J. p 913 note 74. 

29. La.—Lynch v. Fisher, App,, 34 
So.2d 513. 

30- Tex.—San Antonio & A. P. Ry. 
Co. V. Behne, Com.App., 231 S.W. 
354. 

31. Conn.—Corey v. Phillips, 10 A. 
2d 370, 126 Conn. 246—Reynolds v. 
Land Mortg-age & Title Co., 159 A. 
282, 114 Conn. 447—Mahoney v. 
Beatman, 147 A. 762, 110 Conn. 191, 
66 A.L.R. 1121. 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 Vt. 
367—Bennett v. Robertson, 177 A. 
625, 107 Vt. 202, 98 A.L.R. 152. 
fltaimaterial on issue of damages 
“In actions based upon negligence, 
the rule of reasonable anticipation 
may be decisive of the question of 
whether the defendant’s conduct 
measures up to the standard of due 
care . . . but . . . the rule 

has no application upon the issue of 
damages.”—Brackett v. Bellows Falls 
Hydro-Electric Corporation, 175 A. 
€22, 87 N.H. 173. 

In Kansas 

(1) It has been held that a wrong¬ 
doer is liable for all injurious conse¬ 
quences flowing from his negligence 
whether or not reasonably to be an¬ 
ticipated, until diverted by interven¬ 
ing efficient cause or until force set 
in motion by negligence has become 
too small for law to notice.—Cole v. 


Shell Petroleum Corporation, 86 P. 
2d 740, 149 Kan. 25. 

(2) On the other hand, a number 
of cases have treated foreseeability 
of injury as an element or test of 
proximate cause.—Greiving v. La 
Plante, 131 P.2d 898, 156 Kan. 196— 
45 C.J. p 914 note 79. 

(3) Thus, it has been held that, in 
order for negligence to be the proxi¬ 
mate cause of particular injury com¬ 
plained of, the injury must be some¬ 
thing within the reasonable contem¬ 
plation of the ordinarily prudent man 
or the legitimate consequence of the 
wrong done.—Greiving v. La Plante, 
supra. 

(4) So it has been held that negli¬ 
gence is actionable if damage might 
have been foreseen by man of ordi¬ 
nary intelligence and is a probable 
result of the initial act.—^Atherton v. 
Goodwin, 180 P.2d 296, 163 Kan. 22. 

(5) However, in flxing proximate 
cause of injury, it is not necessary 
that person of ordinary caution and 
prudence would foresee that specific 
injury would probably result, but 
only that some injury would likely 
result therefrom.—Thummel v. Kan¬ 
sas State Highway Commission, 164 
P.2d 72, 160 Kan. 632. 

32. U.S.—^E. I. DuPont De Nemours 
& Co. V. Wright, C.C.A.Ky., 146 F. 
2d 765, certiorari denied 65 S.Ct. 
1017, 324 U.S. 873, 89 L.Ed. 1426. 
Ind.-—Button v. Pennsylvania R. Co., 
57 N.E.2d 444, 115 Ind.App. 210— 
Dalton Foundries v. Jefferies, 51 
N.E.2d 13. 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Doan, 
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51 N.E.2a 397, 114 Ind-App. 289— 
Buddenberg v. Morgan, 38 N.E.2d 
287, 110 Ind.App. 609. 

N.C.—Shaw V. Barnard, 51 S.E.2d 
295, 229 N.C. 713—^Wood v. Caro¬ 
lina Tel. & Tel. Co., 46 S.E.2d 717, 
228 N.C. 605, followed in 46 S.E.2d 
719, 228 N.C. 608—Boyette v. At¬ 
lantic Coast Line R. Co., 42 S.E.2d 
462, 227 N.C. 406—Lee v. Carolina 
Upholstery Co., 40 S.E.2d 688, 227 
N.C. 88—^Watkins v. Taylor Fur¬ 
nishing Co., 31 S.B.2d 917, 224 N.C. 
674—Montgomery v. Blades, 23 S. 
E.2d 844, 222 N.C. 463, petition de¬ 
nied 26 S,E.2d 567, 223 N.C. 331— 
Osborne v. Atlantic Ice & Coal Co., 
177 S.E. 796, 207 N.C. 545—Cran- 
field V- City of Winston-Salem, 158 
S.E. 241, 200 N.C. 680. 

Okl.—Mathers v. Younger, 58 P.2d 
857, 177 Okl. 294—Cleveland v. 

Stanley, 9 P.2d 10, 155 Okl. 272. 
Tex.—Commonwealth of Massachu¬ 
setts V. Davis, 168 S.W.2d 216, 140 
Tex. 398, certiorari denied 63 S.Ct. 
1447, 320 U.S. 210, 87 L.Ed. 1848, 
rehearing denied 64 S.Ct. 31, 320 

U. S. 811, 88 L.Ed. 490—J. S. Aber¬ 
crombie Co. V. Delcomyn, 135 S.W. 
2d 978, 134 Tex. 490—Thurman v. 
Chandler, 81 S.W''.2d 489, 125 Tex. 
34—^Paris & G. N. Ry. Co. v. Staf¬ 
ford, Com.App., 53 S.W.2d 1019— 
St. Louis, S. F. & T. Ry. Co. v. 
Green, Com.App., 37 S.W.2d 123— 
Tri-County Elec. Co-op. v. Clair, 
Civ.App., 217 S.W.2d 681, error re¬ 
fused no reversible error—Gaines 

V. Copeland, Civ.App., 209 S.W.2d 
231—Great Atlantic & Pacific Tea 
Co. V. Najera, Civ.App., 203 S.W. 
.2a 577, reversed on other grpunds 
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itations stated infra subdivision b of this section, 
and in express terms or in substance hold or de¬ 
clare that negligence will not be deemed to have 
been the proximate cause of an injury so as to im¬ 
pose liability therefor unless the consequence was 


65 C.J.S. 

one which, in the light of the attending circum¬ 
stances, an ordinarily prudent man ought reasonably 
have foreseen might probably occur as a result of 
his negligence, 33 and that if injury could not rea¬ 
sonably have been anticipated as the probable re- 


207 S.W.2d 365, 146 Tex. 367— 
Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S.W.2d 233, 
refused no reversible error—Lane 

V. Massachusetts Mut. Ins. Co., 
Civ.App., 202 S.W.2d 311~Texas 
& P. Ry. Co. V. Riley, Civ.App., 1S3 
S.W.2d 991, error refused, certio¬ 
rari denied 65 S.Ct. 1414, 325 U.S. 
873, 89 L.Ed. 1991—Kimbriel Pro¬ 
duce Co. V. Mayo, Civ.App., 180 S. 

W. 2d 1504, error refused—^West 

Texas Utilities Co. v. Dunlap, Civ. 
App., 175 S.W.2d 749—City of 
Port Arthur v. Wallace, Civ.App., 
167 S.W.2d 549, affirmed 171 S.W. 
2d 480, 141 Tex. 201—Safeway 

Stores of Texas v. Brigance, Civ. 
App., 118 S.W.2d 812, error dis¬ 
missed—Corpus Juris cited in Wil¬ 
liams v. Texas & N*. O. Ry. Co., 
Civ.App., 100 S.W.2d 1077, 1078— 
Houston & T. C. R. Co. v. Werline, 
Civ.App., 84 S.W.2d 288, error dis¬ 
missed—Missouri-Kansas-Texas R. 
Co. of Texas v. McLain, Civ.App., 
74 S.W-2d 166, reversed on other 
grounds, Com.App., 105 S.W.2d 206, 
set aside 126 S.W.2d 474, 133 Tex. 
484, affirmed 126 S.W.2d 474, 133 
Tex. 484—Browning v. Beck, Civ. 
App., 73 S.W.2d 626, reversed on 
other grounds Beck v. Browning, 
101 S.W.2d 545, 129 Tex, 7—Ma- 
hone V. Bowman, Civ.App., 70 S.W. 
2d 323, error dismissed—Fort 
Worth & D. C. Ry. Co. v. Rogers, 
Civ.App., 62 S.W.2d 151, error re¬ 
fused—^Fort Worth & D. C. Ry. Co. 
V. Armitage, Civ.App., 39 S.W.2d 
108, error refused—^Butler v. Her¬ 
ring, Civ.App., 34 S.W.2d 307— 
Boyle V. Pure Oil Co., Civ.App., 16 
S.W.2d 146, reversed on other 
grounds Pure Oil Co. v, Boyle, 
Com.App., 26 S.W.2d 161—Magnolia 
Petroleum Co. v. Cocke, Civ.App., 

8 S.W.2d 139, error refused. 

45 C.X p 914 note 79. 

33. U.S.—Heald v. Milburn, C.C.A. 

Ill., 125 F.2d 8, certiorari denied 
Milburn v. Heald, 62 S.Ct. 1267, 
316 U.S. 681, 86 L.Ed. 1754 and 62 
S.Ct. 1268, 316 U.S. 681, 86 L.Ed. 
1754—Barry v. Hughes, C.C.A.]Sr.T., 
103 P.2d 427, certiorari denied 60 
S.Ct. 141, 308 U.S. 604, 84 L.Ed. 505 
—daggers v. Southeastern Grey¬ 
hound Lines, D.C.Tenn., 34 F.Supp. 
667, reversed on other grounds, C. 
C.A., 126 F.2d 762. 

Ariz.—Salt River Valley Water 
Users' Ass’n v. Cornum, 63 P,'2d 
639, 49 Ariz. 1. 

Cal.—Corpus Juris cited in Lacy v. 
Pacific Gas & Electric Co., 29 P.2d 
781. 783. 220 Cal. 97—Gleason v. 


Fire Protection Engineering Co., 16 
P.2d 750, 127 Cal.App. 754. 

III.—Neering v. Illinois Cent. R. Co., 
50 H.E.2d 497, 383 Ill. 366, mandate 
conformed to 53 N.E.2d 271, 321 Ill. 
App. 625—^Wintersteen v. National 
Cooperage & Woodenware Co., 197 
N.E. 578, 361 Ill. 95—Raymer v. 
Liberty Nat. Bank, 72 N.E.2d 452, 
331 Ill.App. 110—Carr v. Lee J. 
Behl Hotel Corporation, 53 N.E,2d 
295, 321 Ill.App. 432—Freeman v. 
Leader Mercantile Co., 40 N.E.2d 
548, 313 IlLApp. 652—^Mahan v. 

Richardson, 1 N.E.2d 100, 284 Ill. 
App. 493—Shayne v. Coliseum 
Bldg. Corporation, 270 Ill.App. 647 
—Knaus v. Southern Ry. Co., 245 
Ill. App. 192. 

Ky.—Dixon v. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 A. 
L.R. 150. 

Miss.—^Wright v. Illinois Cent. R. 
Co., 16 So.2d 381, 196 Miss. 150— 
Mauney v. Gulf Refining Co., 9 So. 
2d 780, 193 Miss. 421. 

N.C,—Mills V. Moore, 12 S..E.2d 661, 
219 N.C. 25—Murray v. Atlantic 
Coast Line R, Co., 11 S.E.2d 326, 
218 N.C, 392. 

Tex.—Corpus Juris cited in Crump v. 
Hellams, Civ.App., 41 S.W.2d 288, 
289. 

45 C.X p 914 note 79. 

Other statements of rule 

Negligence will not be deemed to 
have been the proximate cause of an 
injury unless the consequence was 
one which, in the light of the attend¬ 
ing circumstances: 

(1) Ought or should have been 
foreseen or anticipated. 

U.S.—Brady v. Southern Ry. Co., N. 
C., 64 S.Ct. 232, 320 U.S. 476, 88 L. 
Ed. 239—^Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 F.2d 
848, certiorari denied Montgomery 
Ward & Co. v. Duncan, 60 S.Ct. 809, 
309 U.S. 650, 84 L.Ed. 1001, motion 
denied 60 S.Ct. 1073, 310 U.S. 612, 
84 L.Ed. 1389—^Johnson v. Kosmos 
Portland Cement Co., C.C.A.Ky., 64 
F.2d 193, certiorari denied Kosmos 
Portland Cement Co. v. Johnson, 54 
S.Ct. 60, two cases, 290 U.S. 641, 
78 L.Ed. 557—Stanolind Oil & Gas 
Co. V. Brown, C.C.A.Tex., 62 F.2d 
3 98, certiorari denied 53 S..Ct. 525, 
289 U.S. 728, 77 L.Ed. 1478—Shep¬ 
ard V. Denver Tramway Corpora¬ 
tion, C.C.A.C 0 I 0 ., 62 F.2d 339—^Bo- 
bango V. Erie R. Co., C.C.A.Ohio, 57 
F.2d 667—Raudenbush v. Baltimore 
& O. R. R., D.C.Pa,, 63 F.Supp. 329, 
new trial denied 65 F.Supp. 6, re¬ 
versed on other grounds, C.C.A., 
160 F.2d 363. 


Ark.—^Hook V. Reynolds, 156 S.W.2d 
242, 203 Ark. 259—Southwestern 
Bell Telephone Co. v. Adams, 138 
S.W.2d 867, 199 Ark. 254—Oklaho¬ 
ma Gas & Electric Co. v. Hofrich- 
ter, 116 S.W.2d 599, 196 Ark. l— 
St. Louis-San Francisco Ry. Co. v. 
Bryan, 112 S.W.2d 641, 195 Ark! 
350—Missouri Pac. R. Co. v. Rich¬ 
ardson, 47 S.W.2d 794, 185 Ark. 
472—Booth & Flynn v. Price, 39 S. 
W.2d 717, 183 Ark. 975, 76 A.L.R. 
957—Booth & Flinn Co. v. Pearsall, 
33 S.W.2d 404, 182 Ark. 854—^Wil¬ 
loughby V. Hot Springs Ice Co., 21 
S.W’.2d 168, 180 Ark. 231—Mays v. 
Ritchie Grocer Co., 5 S.W.2d 728 
177 Ark. 35. 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.E.2d 522, 73 Ga.App. 88—Stal¬ 
lings V. Georgia Power Co., 20 S.E. 
2d 776, 67 Ga.App. 435. 

Ill.—Munden v. East St. Louis Light 
& Power Co., 247 Ill.App. 270. 

Ky.—Riley v. Louisville & N. R. Co., 
21 S.W.2d 990, 231 Ky. 564. 

La.—Cornell v. U. S. Fidelity & 
Guaranty Co., App., 8 So.2d 364— 
Farque v. Gulf States' Utilities Co., 
App., 140 So. 90. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 562, modified on 
other grounds and rehearing denied 
244 N.W. 155, 257 Mich. 562. 

Mo.—Jones v. Chicago, B. & Q. R. 
Co., App., 100 S.W.2d 617, reversed 
on other grounds 125 S.W.2d 5, 343 
Mo. 1104. 

Neb.—Ellis v. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18, reversed 
on other grounds 67 S.Ct. 598, 329 

U. S. 649, 91 L.Ed. 572. 

N.C.—Lee v. Carolina Upholstery Co., 
40 S.E.2d 688, 227 N.C. 88—Her¬ 
man V. Atlantic Coast Line R. Co., 
150 S.E. 361, 197 N.C. 718. 

Ohio.—State v. Minko, App., 46 N.E. 
2d 469. 

Okl.—^Koons V. Shelburne Motor Co., 
31 P.2d 573, 167 Okl. 634. 

Tex.—Carey v. Pure Distributing 
Corporation, 124 S.W.2d 847, 133 
Tex. 31—Baughn v. Platt, 72 'S.W. 
2d 580, 123 Tex. 486—Union Stock- 
yards V. Peeler, Com.App., 37 S.W. 
2d 126—Tri-County Elec. Co-op. v. 
Clair, Civ.App., 217 S.W.2d 681, 
error refused no reversible error— 
Sartain v. Basinger, Civ.App., 204 
S.W.2d 524, refused no reversible 
error—Comet Motor Freight Lines 

V. Holmes, Civ.App., 203 S.W.2d 
233, refused no reversible error— 
City of Waco v. Stinnett, Civ.App., 
177 S.W.2d 323, affirmed 180 S.W. 
2d 433, 142 Tex. 648—Hays v. The 
Texan, Inc., Civ.App., 174 S.W.2d 
1006—^Dallas Ry. & Terminal Co, v. 
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65 C.J.S. 

Starllngr, Civ.App., 84 S.W.2d 524, 
afllrmed 110 S.W.2d 557. 130 Tex. 
379—Daniel v. Kosminsky, Civ. 
ApPm 85 S.W.2d 840, error dis¬ 
missed—City of Wichita Falls v. 
Swartz, Civ.App., 57 S.W.2d 236— 
Van Velzer v. Houston Land & 
Trust Co-, Civ.App., 16 S.W.2d 865 
—Enterprise Co. v. Alexander, Civ. 
App., 6 S.W.2d 423—Southern Kan¬ 
sas R. Co. of Texas v. Emmett, 
Civ.App., 139 S.W. 44. 47. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 A.L.R. 
1120—Wallace v. Jones, 190 S.E. 
32, 168 Va. 38. 

(2) Ought, could, or should reason¬ 
ably have been foreseen or antici¬ 
pated. 

U S,—Holder v. St. Louis-San Fran¬ 
cisco Ry. Co., C.A.Tenn., 172 F. 
2d 217—Consumers Power Co. v. 
Nash, C.C.A.Mich., 164 F.2d 657— 
E. I. Du Pont De Nemours & Co. 
V. Wright, C.C.A.Ky., 146 P.2d 765. 
certiorari denied 65 S.Ct. 1017, 324 

U.S. 873, 89 L.Ed. 1426—Southern 
Public Utilities v. Thomas, C.C.A. 
N.C., 78 P.2d 107—Johnson v. Kos- j 
mos Portland Cement Co., C.C.A. 
Ky., 64 P.2d 193, certiorari denied 
Kosmos Portland Cement Co. v. 
Johnson, 64 S.Ct. 60, two cases, 290 

U. S. 641, 78 L.Ed. 557—Snider v. 
Sand Springs Ry. Co., C.C.A.Okl., 
62 P.2d 635—Elkton Auto Sales 
Corporation v. State of Maryland, 

C.C.AMd., to Use of Ferry, 53 F. 
2d 8—Johns-Manville v. Pocker, 

C. C.A.MO., 26 P,2d 204—State of 
Md., for Use of Pumphrey, v. 
Manor Real Estate & Trust Co., 

D. C.Md., 83 F.Supp. 91. 

Ill.—Ostergard v. Frisch, 77 N.E.2d 
537, 333 Ill.App. 359—Denemark v. 
Arlington Park Jockey Club, 61 N. 

E. 2d 285, 326 Ill.App. 256—-Dabrow- 
ski V. Illinois Cent. R. Co., 24 N.E, 
2d 382, 303 Ill.App. 31. 

Ind,—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394—McIntosh v. 

Pennsylvania R. Co., 38 N.E.2d 263, 
111 Ind.App. 550—Tabor v. Con¬ 
tinental Baking Co., 38 N.E.2d 257, 
110 Ind.App. 633—Indiana Service 
Corporation v. Johnston, 34 N.E.2d 
157, 109 Ind.App. 204. 

La.—Stumpf v. Baxonne Building, 
135 So. 100, 16 La.App. 702. 

N.J.—Rickards v. Sun Oil Co., 41 A. 

2d 267, 23 N.J.Misc. 89. 

N.T.—Cole V. Vincent, 242 N.T.S, 644, 
229 App.Div. 520—Braman-Johns on 
Flying- Service v. Thomson, 3 N.Y. 
S.2d 602, 167 Misc. 167. 

N.C.—Wood V. Carolina Tel. & Tel. 
Co., 46 S.E.2d 717, 228 N.C. 605, 
followed in 46 S.E.2d 719, 228 N.C. 
608. 

Okl.—Spicers, Inc., v. Rudd, 188 P.2d 
692, 199 Okl. 576. 

Pa.—^Lavelle v. Grace, 34 A.2d 498, 
348 Pa. 175, 160 A.L.R. 366—Leoni 

V. Reinhard, 194 A. 490, 327 Pa. 391 
—Gaupin v. Murphy, 145 A. 123, 


295 Pa. 214—^Kinnear v. Dake, Com. 
PI., 32 Erie Co. 1. 

S.C.—Scott V- Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485—Woody 
V. South Carolina Power Co., 24 
S.E.2d 121, 202 S.C. 73. 

Tex.—Phoenix Refining Co. v. Tips, 
81 S.W.2d 60, 125 Tex. 69—Rich¬ 
ardson V. Dallas Ry. & Terminal 
Co., Civ.App., 198 S.W.2d 475—Kim- 
briel Produce Co. v. Mayo, Civ. 
App., 180 S.W.2d 504, error refused 
—Burlington-Rock Island R. Co. v. 
Ellison, Civ.App., 159 S.W.2d 569, 
affirmed 167 S.W.2d 723, 140 Tex. 
353—Greenville Nat. Exchange 
Bank v. Nussbaum, Civ.App,, 154 
S.W. 2d 672, error refused—Renegar 
V. Fort Worth Transit Co., Civ. 
App., 143 S.W.2d 443—Safeway 
Stores of Texas v. Brigance, Civ. 
App., 118 S.W.2d 812, error dis¬ 
missed—Interstate Circuit v. Van 
Dusen, Civ.App., 118 S.W.2d 635— 
Louisiana, A. & T. Ry. Co. v. De 
Vance, Civ.App., 114 S.W.2d 922, 
error dismissed—^Flores v. Sulli¬ 
van, Civ.App., 112 S.W.2d 321, re¬ 
versed on other grounds Sullivan 

V. Flores, 132 S.W.2d 110, 134 Tex. 
55, mandate conformed to Civ.App., 
Flores v. Sullivan, 137 S.W.2d 799 
—Houston & T. C. R. Co. v. Wer- 
line, Civ.App., 84 S.W.2d 288, error 
dismissed—St. Louis, S. F. & T. 
Ry. Co. V. Gore, Civ.App., 69 S.W. 
2d 186, error dismissed—Fort 
Worth & D. C. Ry. Co. v. Rogers, 
Civ.App., 62 S.W.2d 151, error re¬ 
fused—Southern Union Gas Co. v. 
Madeley, Civ.App., 65 S.W.2d 599— 
Wilson V. Shear Co., Civ.App., 3 S. 

W. 2d 849, reversed on other 
grounds Phillips v. Citizens’ Nat, 
Bank, Com.App., 15 S.W.2d 550. 

Wash.—^Eckerson v. Ford’s Prairie 
School Dist. No. 11 of Lewis Coun¬ 
ty. 101 P.2d 345, 3 Wash.2d 475. 

(3) Ought, could, or should reason¬ 
ably have been foreseen or anticipat¬ 
ed by a prudent person or a person 
of ordinary prudence or intelligence. 
U.S.—Southern Ry. Co. v. Bell, C.C.A. 
Va., 114 F.2d 341. 

Ala—^Alabama Power Co. v. Bass, 
119 So. 625, 218 Ala. 586, 63 A.L. 

R. 1. 

Cal.—Week v. Los Angeles County 
Flood Control Dist., 181 P.2d 935, 
•80 'Cal.App.2d 182—Johnson v. Un¬ 
ion Furniture Co., 87 P.2d 917, 31 
Cal,App.2d 234. 

La.—^Anderson v. London Guarantee 
& Acc. Co., App., 36 So.2d 741— 
Riche V. Thompson, App., 6 So.2d 
1566—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135. 

Okl.—^Atchison, T. & Ss. F. Ry. Co. v. 
Kennard, 181 P.2d 234, 199 Okl. 1 
—Oklahoma Gas & Electric Co. v. 
Wilson, 45 P.2d 750, 172 Okl. 540 
—'Cleveland v. Stanley, 9 P.2d 10, 
166 Okl. 272. 

S.C.—^Boyleston v. Southern Ry. C©., 
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44 S.E.2d 337, 211 S.C. 232, 173 A. 
L.R. 7SS. 

Tex.—Texas Public Service Co. v. 
Armstrong, Civ.App., 37 S.W.2d 
294, error refused. 

Va.—Powell V. Virginian Ry. Co., 46 
S.E.2d 429, 187 Va. !384--Corbett r. 
Clarke, 46 S.B.2d 327, 187 Va. 222 
—Hubbard v. Murray, 3 S..E.2d 397, 
173 Va. 448—^Wallace v. Jones, 190 
S.E. 82, 168 Va. 38—Colonna v. 
Rosedale Dairy Co., 186 S.E. 94, 166 
Va. 314—^Hawkins v. Eason, 180 S. 
E. 177, 164 Va. 350—Kegley v. Ap¬ 
palachian Electric Power Co., 175 S. 
E. 731, 163 Va. 255—^Wyatt v. Ches¬ 
apeake & Potomac Telephone Co. of 
Virginia, 163 S.E. 370, 158 Va. 470, 
82 AL.R. 386. 

W.Va.—State ex rel. Davis Trust Co. 
v. Sims, 46 S.E.2d 90, 

(4) Ought, could, or should have 
been foreseen or anticipated by a 
person of ordinary or reasonable pru¬ 
dence or intelligence. 

Ark.—Missouri Pac. R. Co. v. Ben- 
ham, 89 S.W.2d 928, 192 Ark. 35. 
N.J.—Scamporino v. Chapman Chev¬ 
rolet Co., 40 A.2d 347, 132 N.J.Law 
1302, affirmed 42 A.2d 11, 133 N.J. 
Law 27. 

N.M.—^Reif V. Morrison, 100 P.2d 229, 
44 N.M. 201. 

N.C.—Stephenson v. Leonard, 181 S. 
E. 261, 208 N.C. 451—Hamilton v. 
'Southern Ry. Co., 158 S.E. 75, 200 
N.C. 543, certiorari denied South¬ 
ern Ry. Co. V. Hamilton, 52 S.Ct. 
19, 284 U.S. 636, 76 L.Ed. 541. 

Or.—Aune r. Oregon Trunk Ry., 61 
P.2d 663. 151 Or. 622. 

Tex.—Butler v. Gulf Pipe Line Co., 
Civ.App., 144 S.W. 340, 342, error 
refused. 

(5) Ought, could, or should have 
been foreseen or anticipated in the 
exercise of ordinary or reasonable 
care. 

Ill.—Berg v. New York Cent. R. Co., 
62 N.E.2d 676, 391 Ill. 52. 

Me.—'Curtis v. Jacobson, 54 A.2d 620. 
N.Y.—^Miller v. El Mirasol, Inc., 29'7 
N.Y.S. 380, 163 Misc. 346. 

Tex.—Texas Co. v. Brown, Civ.App., 
82 S.W.2d 1101, error dismissed. 

(6) Ought, could, or should rea¬ 
sonably have been foreseen or antici¬ 
pated as likely to result from the 
negligence. 

Cal.—Lim Ben v. Pacific Gas & Elec¬ 
tric Co., 281 P, 634, 101 Cal.App. 
174. 

Del.—Clemens v. Western Union Tel¬ 
egraph Co., 28 A.2d 889, B Terry 
138. 

Ga.—Lyons v. Georgia Power Co., 51 
S.E.2d 459, 78 Ga.App. 445—Whita¬ 
ker V. Jones, McDougald, Smith, 
Pew Co.. 26 S.E.2d 545, 69 Ga.App. 
711—^Alford V. Zeigler, 16 S.E.2d 
69, 65 Ga.App. 294—^Wright v. 

Southern Ry. Co., 7 S.E.2d 793, 
62 Ga.App. 316. 

Miss,—Goudy v. State, 35 So.2d 308 
203 Miss. 366. 
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suit of an act of negligence, such act is either the 
remote cause or no cause of injury.^^ 

This rule is sometimes stated in connection with 
the rule requiring that the injury should be the nat¬ 


C. J. s. 

ural and probable consequence of the negligent act 
or omission for which a recovery is sought, as dis¬ 
cussed supra § 198, and as explanatory of it,25 that 
is to say, the natural and probable consequences of 


Pa.—Fuller v. Palazzolo, 197 A. 22'5, 
329 Pa. 93—Kosson v. West Penn 
Power Co., 141 A. 734, 293 Pa. 131 
—Weathers v. Pennsylvania R- Co., 
94 Pa.Super. 50. 

Tex.—St. Louis Southwestern R. Co. 
of Texas v. Bryant, 103 S.W. 237, 
238, 46 Tex.Civ.App. 601, error re¬ 
fused. 

(7) Ought, could, or should reason¬ 
ably have been anticipated or fore¬ 
seen as the natural and probable 
consequence of the negligence. 

Ga.—Georgia Power Co. v. Kinard, 
170 S.E. 688, 4'7 Ga.App. 483. 

Pa.—^Venzel v. Valley Camp Coal Co., 
156 A. 240, 304 Pa. 583—Campbell 
V. City of Pittsburgh, 38 A.2d 544, 
155 Pa.Super. 439. 

Tex.—Erwin v. Dunn, Civ.App., 201 
S.W.2d 240, refused, no reversible 
error—^Crump v. Hellams, Civ.App., 
41 S.W.2d 288. 

Va.—^Wilson v. Southern R. Co., 62 S. 
B. 972, 108 Va. 822—^Virginia Iron, 
Coal & Coke Co. v. Kiser, 54 S.E. 
8S9, 105 Va. 695. 

Omniscience is not required 
N.C.—Shaw V. Barnard, 51 S.E.2d 
295, 229 3Sr.C. 713. 

In Tennessee 

(1) It has been held that, in de¬ 
termining what is proximate cause, 
the true rule is that the injury must 
be the natural and probable conse¬ 
quence of the act, that is, such con¬ 
sequence as, under the circumstances 
of the case, might and ought to have 
been foreseen by the wrongdoer as 
likely to flow from his act.—^Fair¬ 
banks v. Gambil, 222 S.W. 5, 142 
Tenn. 633—Fischer Lime & Cement 
Co. V. Sorce, 4 Tenn.App. 159. 

(2) As otherwise stated, negligence 
Is not proximate cause of accident 
unless accident was a probable as 
well as a natural consequence of 
negligence, and could reasonably 
have been foreseen by man of ordi¬ 
nary intelligence.—^Nashville, C. & St. 
L. Ry. V. Harrell, 110 S.W.'2d 1032, 2l 
Tenn.App. 353. 

(3) However, it has also been held 
that, if a defendant's conduct creates 
an unreasonable risk of harm to 
plaintiff, defendant is liable for all 
injuries within reasonable range of 
such risk whether they could have 
been foreseen or not.—Spivey v. St. 
Thomas Hospital, App., 211 S.W.2d 
453. 

(4) Liability is not limited to in¬ 
juries resulting which were foreseen 
by tort-feasor, but extends to what¬ 
ever injuries were within reasonable 
rangre of risk created by negligent act 
or omission of defendant,—^Inter- 


City Trucking* Co. v. Daniels, 178 S. 
W.2d 756, 181 Tenn. 126. 

34. U.S.—Southern Ry. Co. v. Bell, 
C.C.A.Va., 114 P.2d 341—Fort Smith 
Gas Co. V. Cloud, C.C.A.Ark., 7'5 F. 
2d 413—Johns-Manville v. Pocker, 
C.C.A.Mo., 26 F.2d 204. 

Cal.—Fulfer v. Sherry’s Liquor 
Stores, App., 149 P.2d 734—^Ellis v. 
Burns Valley School Dist. of Lake 
County, 18 P.2d 79, 128 Cal.App. 
550. 

Ga.—^Whitaker v. Jones, McDougald, 
Smith, Pew Co., 26 S.E.2d 545, 69 
Ga.App. 711—Louisville & IST. R. Co. 
V. Ellis, 189 S.E. 559, 54 Ga.App. 
'783. ' 

Idaho.—Corpus Juris cited in Hash v. 
Meyer, 31 P.2d 273, 283, '54 Idaho 
283. 

Ind.—Button v. Pennsylvania R. Co., 
57 H.E.2d 444, 115 Ind.App. '210. 
Ky.—^Morton’s Adm’r v. Kentucky- 
Tennessee Light <& Power Co., 138 

S. W.2d 345, 282 Ky. 174—^Merchants 
Ice & Cold Storage Co. v. United 
Produce Co., ,131 S..W.2d 469, '279 
Ky. 519—^Fredericks' Adm’r v. Ken¬ 
tucky Utilities Co., 122 S.W.2d 1000, 
276 Ky. 13—’WatraTs Adm'r v. Ap¬ 
palachian Power Co., 115 S.W.2d 
372, 273 Ky. 25. 

La.—Lynch v. Fisher, App., 34 So.’2d 
513—Riche v. Thompson, App., 6 
So.2d 566. 

Me.—Vining v. Amos D. Bridges Sons 
Co., 142 A. 773, 127 Me. 544. 

N.J.—^Rickards v. Sun Oil Co., 41 A. 

2d 26’7, 23 N.J.Misc. 89. 

N.Y.—Payne v. City of Hew York, 
14 3Sr.E.2d 449, ,277 N.Y. 393, 115 A. 
L.R. 1495—Wildman v. City of New 
York, 13 N,Y.S.2d 37, 254 App.Div. 
591, appeal denied Wildman v. 
Board of Education, City of New 
York, 18 N.E.2d 323, 279 N. Y. 
706—Daly v. State, 23‘5 N.Y.S. 331, 
226 App.Div. 154—McDonald v. 
Central School Dist. No. 3, of 
Towns of Romulus, Varick and 
Fayette, of Seneca County, 39 N. 

T. S.2d 103, 179 Misc: 333, affirmed 
36 N.Y.S.2d 438, 264 App.Div. 943, 
affirmed 47 N.E.2d 50, 289 N.Y. 800 

' —Bernstein v. Western Union Tele¬ 
graph Co., 18 N.Y.S.2d 8'56, 174 
Misc. 74—Miller v. El Mirasol, Inc., 
297 N.Y.S. 1380, 163 Misc. 346. 

N.C.—^Wood V. Carolina Tel. & Tel. 
Co., 46 S.E.2d 717, 238 N.C. 605, 
followed in 46 S.E.2d 719, 228 N.C. 
608—^Pridgen v. S. H. Kress & Co., 
196 S.E, 8,21, 213 N.C. 541—Osborne 
V. Atlantic Ice & Coal Co., r77 S.E. 
796, 207 N.C. 545. 

Ohio.—Davis v. Cleveland Ry. Co., 21 
N.E.2d 169, 135 Ohio St. 401. 

Or.—^Aune v. Oregon Trunk Ry., 51 

668 


P.2d 663, 151 Or. 622—Leavitt r. 
Stamp, 293 P. 414, 124 Or. 191. 

Pa.—Leoni v. Reinhard, 194 A. 490, 
327 Pa. 391—Kosson v. West Penn 
Power Co., 141 A. 734, 293 Pa. 13 i. 

R. I.—Prue V. Goodrich Oil Co. 140 
A. 665. 49 R.I. 120. 

S. 'C.—Boyleston v. Southern Ry Co 
44 S.E.2d 537, 211 S.C. 232, 173 A 
L.R. 788—Woody v. South Carolina 
Power Co., '24 S.E.2d 121, 202 S.C, 
73. 

Tenn.—Moyers v. Ogle, 148 S.W.2d 
637, 24 Tenn.App. 682—Nashville, 
C. & St. L. Ry. V. Harrell, 110 S.W, 
2d 1032, ,21 Tenn.App, 353. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Evans, 175 S.W.2d 249, 142 
Tex. 1—Union Stockyards v. Peel¬ 
er, Coni.App., 3'7 S.W.2d 126—Pure 
Oil Co. V. Boyle, Com.App., 26 S. 
W.2d 161—Gonna v. O'Neil, Civ. 
App., 149 iS.W.2d 138—Bledsoe t. 
City of Amarillo, Civ.App., 143 
S.W.2d 215, error refused—Swift 
& Co. V. McElroy, Civ.App., 126 S. 
W.3d 1040—Garrett v. Sinclair Re¬ 
fining Co., Civ.App., 94 S.W.2d 1218, 
error dismissed—Southern Union 
Gas Co. V. Madeley, Civ.App., 55 
S.W.2d 599. 

Va.—Hubbard v. Murray, S S.E.2d 
397, 173 Va. 448—Wallace v. Jones> 
190 S.E. 82, 168 Va. 38. 

45 C.J. p 918 note 84. 

Events too remote to require rea¬ 
sonable provision need not be an¬ 
ticipated. 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.E.2d 522, 73 Ga.App. 88. 

Miss.—^Wright v. Illinois Cent. R. 
Co., 16 So.2d 381, 196 Miss. 150— 
Mauney v. Gulf Refining Co., 9 So. 
2d 780. 193 Miss. 421. 

There is neither a legal nor a moral 
obligation to guard against that 
which cannot be foreseen. 

Tex.—^Pure Distributing Corporation 
v. Carey, Civ.App.. 97 S,W.2d 768, 
reversed on other grounds Carey 
V. Pure Distributing Corporation.. 
124 S.W.i2d 847, 133 Tex. 31. 

Va.—Hawkins v. Eason, 180 S.E. 177,. 

164 Va. 350. . 

4'5 C.J. p 918 note 85. 

It is not requisite that the result 
“must” have been foreseen.—Meyer 
V. Milwaukee Electric R., etc., Oo.^ 
93N.W. 6, 116 Wis. 336. 

35. Cal.—^Hunton v. California Port¬ 
land Cement Co., 12'3 P.2d 947, 69 
Cal.App.2d 684—Corpus Juris cited 
in Queirolo v. Pacific Gas & Elec¬ 
tric Co., 300 P. 48’7, 491, 114 Cal. 
App. 610. 

Tex.—Uvalde Const. Co. v. Hill, 175 
S.W.2d 247, 142 Tex. ,19—Common- 



NEGLIGENCE 


§ 109 


65 C.J.S. 

a negligent act or omission are those which ought 
to have been foreseen or could reasonably have 
been anticipated,and a person is bound to an¬ 
ticipate such consequences of his own conduct^*^ 
if he was informed, or by ordinary observation 
would have been informed, of the facts and cir¬ 
cumstances attending the negligence.38 

It has been suggested that the difference between 
these two views may well be more apparent than 
real, and that the conflict arises more from a con¬ 
fusion of terms or the infirmities of language than 
from a substantial divergence of views,It has al¬ 
so been stated that the confusion seems to grow out 
of the failure to distinguish between an injury di¬ 
rectly produced by the negligence complained of 
and one which is indirectly or remotely produced, 
and that, if the injury is the direct result of the al¬ 
leged negligence, the latter may be said in all cases 


to be the proximate cause of the injury, although it 
may not have been foreseen in the light of the at¬ 
tending circumstances,^! but that, if the injury is 
only the indirect or remote result of the alleged neg¬ 
ligence, then it must have been foreseen or antici¬ 
pated in the light of the attending circumstances. 

In any event, the rule of anticipation or foresee¬ 
ableness is one of practical application, and not of 
philosophical or metaphysical speculation in causa¬ 
tion,and the test is what could be foreseen in the 
light of common or ordinary experience,^^ How¬ 
ever, reasonable expectation of injury may be suf¬ 
ficient to establish causal connection between neg¬ 
ligence and injury even though no injuries have pre¬ 
viously been sustained.'^® That which a man fore¬ 
sees is, as to him at least, natural and probable,'^® 
and liability attaches where the consequences were 
such as the parties contemplated might arise,^'^ and 


wealth of Massachusetts v. Davis, 
168 S.W.2d 216, 140 Tex. 29S, cer¬ 
tiorari denied 63 S.Ct. 1447, 320 U. 
S. '210, 87 L.Ed. 1848, rehearing- 
denied 64 S.Ct. 31, 320 U.S- 811, 88 
L.Ed. 490. 

46 C.J. p 917 note 80. 

36. Cal.—Hunton v. California Port¬ 
land Cement Co., 123 P.2d 947, 
50 Cal.App.2d 684—Cook v. Maier, 
92 P.2d 434, 33 Cal.App.2d 681— 
Corpus Juris cited in Queirolo v. 
Pacific Gas & Electric Co., SOO P. 
487, 491, 114 Cal.App. 610. 

Fla.—iCone v. Inter County Tel. & 
Tel. Co., 40 So.2d 148. 

Ga.—Stallings v. Georgia Power Co., 
20 S.E.2d 776, 67 Ga.App. 435. 

Kan.—Atherton v. Goodwin, 180 P. 
'2d '296, 163 Kan. 22—Rowell v. City 
of Wichita, 176 P-2d 690, 162 Kan. 
'294. 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co,, 37 A.2d 4’32, 
349 Pa. —Matlack v. Pennsylva¬ 

nia Power & Light Co., 167 A. 37, 
312 Pa. 206—^Kosson v. West Penn 
Power Co., 141 A. 734, 293 Pa. 131 
—Weathers v. Pennsylvania R. Co., 
94 Pa.Super. 50. 

S.C.—Johnston v. Atlantic Coast Line 

R. Co., 190 S.B. 459, 183 S.C. 126. 
Tex.—Uvalde Const. Co. v. Hill, 175 

S. W.f2d 247, 142 Tex. 19. 

45 C.J. p 917 note 81. 

37. U.S.—Fort Smith Gas Co. v. 
Cloud, C.C.A.Ark., 75 F.2d 413— 
State of Md., for Use of Pumphrey, 
V. Manor Real Estate & Trust; Co., 
D.C.Md., 83 F.Supp. 91,. 

Ga.—Sta^ling^ v, Georgia Power Co., 
20 S.E.2d 776, 67 Ga.App. 435. . 

Ky.—Fredericks’ Adm’r v. Kentucky 
XJtilities Co., 122 S.W.2d 1000, 276 
Ky. 13—^W^atral’s Adm’r v. Appala¬ 
chian Power Co., 115 S.W.2d 372. 
273 Ky. 25. 

iSr.C.— Rattley v. PoweU, :2'5t S.E,2d 


448, 223 N.O. 134—Wood v. Car¬ 
olina Tel. & Tel. Co., 46 S.E.2d 
717, 228 N.C. 605. followed 46 S.B. 
2d 719, 228 N.C. 608—Hamilton v. 
Southern Ry. Co., 158 S.E. 75, 200 
N.C. 542, certiorari denied South¬ 
ern Ry. Co. V. Hamilton, 52 S.Ct. 
19, 284 U.S. 636, 76 L.Ed. 641. 
Or.—Weis v. Allen, 35 P.2d 478, 147 
. Or. 6‘70. 

Pa.—Thompson v. Reading Co„ 23 A. 
2d 729, 343 Pa. 685—Commonwealth 
V. Holman, 50 A.2d 720, 160 Pa.Su¬ 
per. 211. 

—Gillogly V. New England 
Transp. Co., 67 A.2d 411—^Prue v. 
Goodrich Oil Co., 140 A. 665, 49 

R. I. 120. 

Tex.—Pure Distributing Corporation 
V. Carey, Civ.App., 97 S.W.2d 768, 
reversed on other grounds Carey 
V. Pure Distributing Corporation, 
,124 S.W.2d 847, 133 Tex. 31—City 
of Panhandle v. Byrd, Civ.App., 77 

S. W.2d ■ 904, reversed on other 
grounds 106 .S.W.2d 660, ISO Tex. 
96. 

45 C.J. p 917 note 82. 

38. Fla.—Benedict Pineapple Co. v. 
Atlantic Coast Line R. Co., 46 So. 
732, 55 Fla. 614, 20 L.R.A.,N.S., 92. 

Va.—Kritselis v. Petty, 105 S.E. 636, 
129 Va. 175. 

39. Tex.—San Antonio & A. P. Ry. 
Co. V. Behne, Com.App., 231 S.W. 
854. 

40. Ky.—^Nunan v. Bennett, 212 S.W. 
570, 184 Ky. 591. 

41. Ky.—^Nunan v. Bennett, supra. 

42. Ky.—^Nunan v. Bennett, supra. 

43. Tex.—^Dallas v. Maxwell, Cbm. 
App., 248 S.W. 667, 27 A.L.R. 1623. 

44. Del.—HUl v. Day, 199 A. 920, 

9 W.W.Harr. 400—South Atlantic 
S. S. Co. of Delaware v. Munkaesy, 
1§7 A. .600„ 7 W.W.I^rr., '580, cer- 

669, 


tiorari denied 57 S.Ct. 233, 299 U.S. 
607, 81 L.Ed. 448. 

Ga.—^Whitaker v. Jones, McDougald, 
Smith, Pew Co., 26 S.E.2d 545, 69 
Ga.App. 711. 

Ind,—Indiana Service Corporation v. 
Johnston, 34 N.E.2d 157, 109 Ind. 
App. 204. 

N.C.—Brady v. Southern Ry. Co., 23 
S.E.2d 334, 222 N.C. 367, certiorari 
denied 63 S.Ct. 995, 318 U.S. '792, 
87 L.Ed. 1158, affirmed 64 S.Ct. 
232, 320 U.S. 476, 88 L.Ed. 239. 
Tex.—Gouna v. O'Neill, Civ.App., 149 
S.W.2d 138—Bledsoe v. City of 
Amarillo, Civ.App., 14’3 S.W.2d 215, 
error refused—Flores v. Sullivan, 
Civ.App., 112 S.W.'2d 321, reversed 
on other grounds Sullivan v. 
Flores, 132 S.W.2d 110, 134 Tex. 55, 
mandate conformed to Flores v. 
Sullivan, Civ.App., 137 S.W.2d 799. 
45 C.J. p 918 note 86. 

Determining factors 
In applying the doctrine of proxi¬ 
mate cause, foreseeability of injury 
by ordinary forecast must be consid¬ 
ered and this is to be determined by 
considerations of logic, common 
sense, justice, policy and precedent.— 
Hill V. Day, 199 A. 920, 9 W.W.Harr., 
Del., 400—South Atlantic S. S. Co. of 
Delaware v. Munkaesy, 187 A. 600, 7 
W.W.Harr., Del., 580, certiorari de¬ 
nied 57 S.Ct. 233, 299 U.S. 607, 81 L. 
Ed. 448. 

45. U.S.—Holder v. St, Louis-San 
Francisco Ry. Co., C.A.Tenn., 1'72 F. 
2d 217—Johnson v. Kosmos Port¬ 
land Cement Co., C.C.AKy., 64 F. 
2d 193. 

46. Cal.—Been v. Lummus Co., 173 
P.2d 34, 76 CaLApp.2d 288. 

47. Okl.—Spicers, Inc., v. Rudd, 188 
P.2d 692, 199 Okl. i576—Stephens v. 
Oklahoma City R, Co., 114 P. 611, 
28 Okl. 840, 33 L.R.A.,NvS., 1007. 
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where defendant knows or has reasonable means of 
knowing- that consequences not usually resulting 
from the act are likely to intervene so as to occa¬ 
sion damage, he is liable, although it be not an or¬ 
dinary and natural consequence of the negligence.^^ 

Effect of want of knowledge. Where a person 
had no knowledge and is not chargeable with 
knowledge of the danger, it has been held that he 
is not liable for the injurious consequences of his 
conduct^^ It has also been held, however, that a 
person guilty of negligence is responsible for all 
consequences which a prudent and experienced per¬ 
son, fully acquainted with all the circumstances 
which in fact exist, would have thought at the time 
of the negligent act as reasonably possible to fol¬ 
low, if they had been suggested to his mind, wheth¬ 
er or not such circumstances could have been ascer¬ 
tained by reasonable diligence.^o 


Statutory negligence. The rule that foreseeabil¬ 
ity is an essential element of proximate cause has 
been held to apply whether the negligence com¬ 
plained of consists in the violation of a statutory or 
a common-law duty,5i unless the statute is one de¬ 
signed to protect some special class, such as in¬ 
fants of tender years.^2 

b. Anticipation of Particular Injury 

Where an act or omission is negligent, it is not nec¬ 
essary to render it the proximate cause of injury that 
the person committing it could or might have foreseen 
the particular consequence or precise form of the injury, 
or the particular manner In which it occurred, or that It 
would occur to a particular person. 

Where an act or omission is negligent, it is not 
necessary to render it the proximate cause of in¬ 
jury that the person committing it could or might 
have foreseen the particular consequence or precise 
form of the injury,53 or that he could or might have 


4S. Kan.—Rowell v. City of Wichi¬ 
ta, 176 P.2d 590, 162 Kan. 294-— 
Crow V. Colson, 256 R. 971, 123 
Kan. 702, 53 A.Lr.R. 457. 

Okl.—Stephens v. Oklahoma City R. 
Co., 114 P. 611, 28 Okl. 340, 33 L.R. 
A.,N.S., 1007. 

45 O.J. p 918 note 88. 

49. Ky.—Leonard v. Enterprise 

Realty Co., 219 S.W. 1066, 187 Ky. 
578, 10 A.L.R. 238. 

45 C.J. p 918 note 90. 

50. Ala.—Sullivan v. Alabama Pow¬ 
er Co., 20 So.2d 224. 246 Ala. 262. 

Okl.—Oklahoma Natural Gas Co. v. 
Graham, 111 P.2d 173, 188 Okl. 521 
—Ice V. Gardner, 83 P.2d 378, 183 
Okl. 496—Oklahoma Natural Gas 
Co. V. Courtney, 79 P.2d 235, 182 
Okl. 582—Butts V. Anthis, 73 P,2d 
843, 181 Okl. 276. 

45 C.J. p 914 note 79 [a] (2). 

51. Va.—^Wyatt v. Chesapeake & Po¬ 
tomac Telephone Co. of Virginia, 
163 S.E. 370, 158 Va. 470, 82 A.L.R. 
386. 

45 C.J. p 914 note 79 [g]. 

Violation of statute or ordinance 
Is not effective and contributing 
cause of injury unless, in accordance 
with usual experience of mankind, 
the result of that violation of law 
ought to have been foreseen and ap¬ 
prehended.—Renaud v. New England 
Transp. Co., 189 N.E. 789, 286 Mass, 
39—Wall V, King, 182 N.E. 85'5, 280 
Mass. 577. 

In Texas 

(1) The rule stated in the text has 
been adopted.—^San Antonio A. P. 
Ry. Co. V. Behne, Com.App., 231 S. 
W. 354—Tri-County Elec. Co-op. v. 
Clair, Civ.App., 217 S.W.2d 681, error 
refused no reversible error—Mis- 
souri-Kansas-Texas R. Co. of Texas 
V. McLain, Civ.App., 74 S.W.2d 166, 
reversed on other grounds, Com.App., 
105 S.W.2d 206, set aside 126 S.W.2d 


474, 133 Tex. 484, affirmed 126 S.W. 
2d 474, 133 Tex. 484. 

(2) However, it has also been held 
that the requirement of foreseeabil¬ 
ity is limited to cases involving vio¬ 
lation of common-law; duty and does 
not apply to violation of a penal stat¬ 
ute which is negligence as a matter 
of law.—Brown Cracker & Candy Co. 
V. Castle, Civ.App., 26 S.W.2d 435, 
error dismissed Castle v. Brown 
Cracker & Candy Co., 31 S.W.2d 630, 
119 Tex. 447. 

52. Va.—^Wyatt v. Chesapeake & Po¬ 
tomac Telephone Co. of Virginia, 
163 S.E. 370, 158 Va. 470, 82 A.L.R. 
386. 

53. U.S.—Smith v. Shevlin-Hixon 
Co., C.C.A.Or., 157 F.2d 51—^\Vorces- 
ter V. Pure Torpedo Co., C.C.A.Ill., 
140 F.2d 358—Heald v. Milburn, C. 
C.A.IIL, 125 F.2d 8, certiorari de¬ 
nied Milburn v. Heald, 62 S.Ct 
1267, 316 U.S. 681, 86 L.Ed. 1754, 
and 62 S.Ct, 1268, 316 U.S. 681, 86 
L.Ed, 1754—Chicago, M., St. P. & 
Pac. R, Co, V. Goldhammer, C.C.A, 
Minn., 79 F.2d 272—^New York Es¬ 
kimo Pie Corporation v. Rataj, C.C. 
A.Pa., 73 F.2d 184—Smith v, Lam- 
pe, C.C.A.Ohio, 64 P.2d 201, certio¬ 
rari denied Lampe v. Smith, 53 S. 
Ct. 695, 289 U.S. 751, 77 L.Ed. 1496 
—^Baltimore & O. R. Co. v. McBride, 
C.C.A.Ohio, 36 F.2d 841—Affolder v. 
New York, C. & St. L. R. Co., D.C. 
Mo., 79 F.Supp. 365, set aside on 
other grounds, C.A., New York, C. 
& St. L. R. Co. V. Affolder, 174 F.2d 
486. 

Ala.—Sullivan v. Alabama Power Co., 
20 So.2d 224, 246' Ala. 262—Sloss- 
Sheffield Steel & Iron Co. v. Wilkes, 
181 So. 276, 236 Ala. 173. 

Ariz.—'Salt River Valley Water Us¬ 
ers' Ass'n V. Cornum, 63 P.2d 639, 
49 Ariz. 1. 

Ark.—Mays v. Ritchie Grocer Co., 5 
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S.W.2d 728, 177 Ark. 8'5—Missouri 
Pac. R. Co. V. Johnson, 133 S.W.2d 
33, 198 Ark. 1134. 

Cal.—Monterrosa v. Grace Lines, 
App., '204 P.2d 377—Lozano v. Pa¬ 
cific Gas & Electric Co., 161 P.2d 
74, 70 Cal.App.2d 415—Jackson v. 
Utica Light & Power Co., 149 P. 
2d 748, 64 Cal.App.2d 885—Newman 
V. Steuernagel, '22 P.2d 780, 132 
Cal.App. 417—^Wright v. Southern 
Counties Gas Co., 283 P. 823, 102 
Cal.App. 656. 

Del.—Szymanska v. Equitable Life 
Ins. Co., I8'3 A. 309, 7 W.W.Harr. 
272. 

Ga.—Williams v. Grier, 26 S.E.2d 
698, 196 Ga. 327, conformed to 27 
S.E.2d 352, 70 Ga.App. 75—Corpus 
Juris cited in Henderson v. Nolting 
First Mortgage Corporation, 193 S. 
E. 347, 354, 184 Ga. 724—Atlanta 
Gas Light Co. v. Mills, 51 S.E.2d 
705, 78 Ga.App. 690—Smith v. 

American Oil Co., 49 S.E.2d 90, 77 
Ga.App. 463—Georgia Power Co. v. 
Kinard, 170 S.E. 688, 47 Ga.App. 
483. 

Idaho.—Burklund v. Oregon Short 
Line R. Co., '58 P.2d 773, 5'6 Idaho 
703. 

Ill.—^Nearing v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366', mandate 
conformed to 53 N.E.2d '271, 321 
IlLApp. 62i5—Illinois Cent. R. Co. 
V. Oswald, 170 N.E. 247, 3'38 Ill- 
270—Heiting v. Chicago, R. I. & 
P. R. Co., 96 N.E. 842, '252 Ill. 
466, Ann.Cas.l912D 451—Illinois 
Cent. R. Co. v. Siler, 82 N.E. 362, 
229 Ill. 390, 15 L.R.A.,N.S., 819, 
11 Ann.Cas. 368—Clark v. Gitter- 
man, 86 N.E.2d 276, 334 Ill.App. 390 
—Raymer v. Liberty Nat. Bank, 72 
N.E.2d 452, 331 Ill.App. HO— 

O’Brien v. Chicago & N. W. Ry* 
Co., 68 N.E.2d 638, 329 Ill.App. 382 
—Carr v. Lee J. Behl Hotel Cor¬ 
poration, 53 N.E.2d 295, 321 Ill. 



NEGLIGENCE 


§ 109 


65 C.J.S. 

foreseen the particular manner in which it oc- | curred,®^ or that it would occur to a particular per- 


App. 432—Rennie v. Hauffe, 40 N.E. 
2d 85, 313 IlLApp. 352—Shayne v. 
Coliseum Bldg. Corporation, 270 lU. 
App. 547—O’Connor v. Brower, 262 
Ill.App. 621—^Pennsylvania Co. v. 
Roberts & Scliaefer Co., 260 Ill* 
App. 330. 

—Button V. Pennsylvania R. Co., 
67 N.E.2d 444, 115 Ind.App. 210— 
Dalton Foundries v. Jefferies, 51 N. 
E.2d 13, 114 Ind.App. 271, followed 
in Dalton Foundries v. Dean, 51 >1. 
E.2d 397, 114 Ind.App. 289—^Daugh¬ 
erty V. Hunt, 38 ]Sr.E.2d 2-50, HO 
Ind.App. 264—^Beaming v. South 
Bend Electric Co., 90 Isr.E. 786, 45 
Ind.App. 261—Cincinnati, H. & D. 
R. Co. V. Acrea, 82 IST.E. 1009, 42 
Ind.App. 127. 

Iowa.—Dahna v. Clay County Fair 
Ass’n, 6 l<r.W.2d 843, 232 Iowa 984 
—^Dennis v. Merrill, 257 N.W. 322, 
218 Iowa 1259. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

Ky,—^Dixon V. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 A. 
L.R. 150—Morton’s Adm’r v. Ken- 
tucky-Tennessee Light & Power 
Co., 138 S.W.2d 345, 282 Ky. 174. 

La.—Lynch v. Fisher, App., 34 So.2d 
513-^Corpus Juris cited in. Mason 
V. Herrin Transfer & Warehouse 
Co., App., 168 So. 331, 334—^Finney 

V. Banner Cleaners & Dyers, 126 So. 
573, 13 La.App. 101, 

Me.—^Hatch v. Globe Laundry Co., 171 
A. 387, 132 Me. 879. 

Mass.—^Marshall v. Carter, 17 N.E.'2d 
205, 301 Mass. 372—Bellows v. 
Worcester Storage Co., '7 ]S'.E.2d 
688, 297 Mass. 188. 

Mich.—^La Pointe v. Chevrette, 250 IST. 

W. 272, 264 Mich. 482. 

Minn.—^Robinson v. Butler, 33 N.W. 
2d 821, 226 Minn. 491—^Fjellman v. 
Weller, 7 ISr.W.2d 521, 213 Minn. 457 
—Thomsen v. Reibel, 2 N.W. 2d 
567, 212 Minn. 83. 

Miss.—Brewer v. Town of Lucedale, 
198 'So. 42, 189 Miss. 374—Tri-State 
Transit Co. v. Martin, 179 So. 349, 
181 Miss. 888—^Magers v. Okolona, 
Houston & Calhoun City R. Co., 
165 So. 416, 174 Miss. 860— Corpus 
Juris cited in Public Service Cor¬ 
poration V. Watts, 150 So. 192, 195, 
168 Miss. 235. 

Mo.—'Gray v. Kurn, 137 S.W.2d 5‘5S, 
345 Mo. 1027—^Freeman v. Terminal 
R. Ass’n of St. Louis, 107 S.W.2d 
36, 341 Mo. 288—McCray v. Mis¬ 
souri, K. & T. Ry. Co., 10 S.W.2d 
936, 321 Mo. 17—McLeod v. Linde 
Air Products Co., 1 S.W.2d 122, 
318 Mo. 397—Murphy v. Missouri 
Power & Light Co., App., '214 S.W. 
:2d 742—^Dixon v. Wabash R. Co., 
App.. 198 S.W.2d 395—Lottes v. 
Pessina, App., 174 S.W. 2d 893— 
Bowman v. Moore, 167 S.W.2d 675, 
237 Mo. App. 1163—Trott v. Ganahl 


Dairies Co., App., 158 S.W.2d 247 
—^McFetridge v. Kurn, App., 125 
iSW.2d 912—^Kuba v. Nagel, App., 
124 S.W.!2d 697—Barken v. S. S. 
Kresge Co., App., 117 S.W.2d 674— 
Cannon v. S. S. Kresge Co., 116 S. 
W.2d 559, 233 Mo.App. 173—Henry 
V. First Nat. Bank, 115 S.W.2d 121, 
232 Mo.App. 1071—^Nance v, Lans- 
dell, App., 73 S.W.2d 346—Sisk v. 
Chicago, B. & Q. R. Co., App., 67 
S.W.2d 830—Moordale v. Park Cir¬ 
cuit & Realty Co., App., 58 S.W.2d 
500. 

Neb.—^Wright v. Cameron, 27 N.W.2d 
226, 148 Neb. 292—McClelland v. 
Interstate Transit Lines, 6 N.W.2d 
384. 142 Neb. 439. 

N.J.—Millman v. U. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265. 121 N.J.Law 28. 

N.M.—Gilbert v. New Mexico Const. 
Co., 44 P.2d 489, 39 N.M. 216. 

N.C.—Rattley v. Powell, 25 S.E.2d 
448, 223 N.C. 134—^Evans v. Elliott, 
17 S.E.2d 125, 220 N.C. 253—Lan¬ 
caster V. Atlantic Greyhound Cor¬ 
poration, 14 S.E.2d 820, 219 N.C. 
679. 

Ohio.—Clos V. Chapman, App., 34 N. 
E.2d 811. 

Okl,— Corpus Juris cited in City of 
Altus V. Wise, 143 P.2d 128, 131, 
193 Okl. 288— Corpus Juris cited in 
Black Gold Petroleum Co. v. Webb, 
99 P.2d 868, 870, 186 Okl. 584. 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

Pa.—Shipley v. City of Pittsburgh, 
184 A. 671, 321 Pa. 494—Campbell 
V. City of Pittsburgh, 38 A.2d 544, 
155 Pa.Super. 439. 

S.C.—Lentz v. Carolina Scenic Coach 
Lines, 38 S..E.2d 11, 208 S.C. 278— 
Tobias v. Carolina Power & Light 
Co., 2 S.E.2d 686, 190 S.C. 181— 
Horne v. Southern Ry. Co., 197 S. 
E. 31. 186 S.C. 625, 116 A.L.R. 

745—^Corpus Juris q.noted in Horne 
V, Atlantic Coast Line R. Co., 181 
iS.E. 642, 646, 177 S.C. 461. 

Tex.—^Atchison v. Texas & P. Ry. 
Co., 186 S.W.2d 228, 143 Tex. 466— 
Commonwealth of Massachusetts v. 
Davis. 168 S.W.2d 216, 140 Tex. 398, 
certiorari denied 63 S.Ct. 1447, 320 
U.S. 210, 87 L.Ed. 1848, rehearing 
denied 64 S.Ct. 31, 320 U.S. 811, 88 
L.Ed. 490—Sullivan v. Flores, 132 
S.W.2d 110, 134 Tex. 55, mandate 
conformed to, Civ.App., 137 S.W. 
2d 799—Carey v. Pure Distributing 
Corporation, 124 S.W.2d 847, 133 
Tex. 31—Tri-County Elec. Co-op. v. 
Clair, Civ.App., 217 S.W.2d 681. er¬ 
ror refused, no reversible error— 
Southwestern Greyhound Lines v. 
Wafer, Civ.App., 208 S.W.2d 614, 
error refused—Erwin v. Dunn, Civ. 
App., 201 S.W.2d 240, refused no 
reversible error—Sitas v. City of 
San Angelo. Civ.App., 177 S.W.2d 
85, affirmed 183 S.W.2d 417, 143 
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Tex. 154—Texas Steel Co. v. Rock- 
holt, Civ.App., 142 S.W.2d 842, er¬ 
ror refused—Texas Co. v. Brown^ 
Civ.App., 82 S.W.2d 1101, error dis¬ 
missed—City of Panhandle v. 
Byrd, Civ.App., 77 iS.W.2d 904, re¬ 
versed on other grounds, Com.App., 
106 S.W.2d 660, 130 Tex. 96—Cor¬ 
pus Juris cited lu Browning v. 
Beck, Civ.App., 7'3 S,W.2d 626. 628, 
reversed on other grounds Beck v. 
Browning, 101 S.W.2d 545, 120 

Tex. 7. 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. €31, 106 Vt. 
367. 

Va.—Scott v. Simms, 51 S.E.2d 250, 
188 Va. 808—P. L. Parmer, Inc., v. 
Cimino, 41 S.E.2d 1, 185 Va. 965. 
45 C.J. p 918 note 91. 

More damage than expected 
Where defendant’s negligence as 
to plaintiff is established and se¬ 
quence of events is followed from 
ultimate results back to such negli¬ 
gence, the fact that more damage en¬ 
sued than was to be expected does 
not change the character of such 
negligence as constituting proximate 
cause of damage.—^Anderson v. C. E. 
Hall & Sons, 38 A.2d 787, 131 Conn. 
232. 

Injury due to defect in article 
U.S.—Roettig V. Westinghouse Elec¬ 
tric & Manufacturing Co., D.C.Mo., 
53 P.Supp. 588. 

54. U.S,—^Worcester v. Pure Torpe¬ 
do Co., C.C.A.Ill., 140 P.2d 358— 
Interlake Iron Corporation v. Gart- 
land S. S. Co., C.C.A.Mich., 121 F. 
2d 267, certiorari denied Gartland 
S. S. Co. v. Interlake Iron Corpo¬ 
ration, 62 S.Ct. 181, 314 U.S. 681, 
86 L.Ed. 545—Chicago, M., St. P. & 
Pac. R. Co. V. Goldhammer, C.C.A. 
Minn., 79 P.2d 272—Johnson v. 
Kosmos Portland Cement Co., C.C. 
A.Ky., 64 P.2d 193, certiorari de¬ 
nied Kosmos Portland Cement Co. 
V. Johnson, 54 S.Ct. 60, two cases, 
290 U.S. 641, 78 L.Ed. 557—Yarn 
V. Ft. Dodge, D. M. & S. R. Co., C.C. 
A.Iowa, 31 P.2d 717, certiorari de¬ 
nied Port Dodge, D. M., & S. R. Co. 
V. Yarn, 50 S.Ct. 27, 280 U.S. 568, 
74 L.Ed, 621—^Affolder v. New 
York, C- & St. L. R. Co., D.C.Mo., 
79 P.Supp. 365, set aside on other 
grounds, C.C.A., New York, C. & 
St. L. R. Co. V. Affolder, 174 P.2d 
486. 

Ala.—Sullivan v. Alabama Power 
Co., 20 So.2d 224, 246 Ala. 262. 
Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631. 
Ill,—O’Brien v. Chicago & N. W. Ry. 

Co., 68 N.E.2d 638, 329 Ill.App. 382. 
Ind.—Daugherty v. Hunt, 38 N.E,2d 
250, 110 Ind-App. 264. 

Ky.—Morton’s Adm’r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 Ky, 174. 
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son.5^ In order to render a negligent act or omis¬ 
sion the proximate cause of the injury, it is suffi¬ 
cient if the wrongdoer by the exercise of ordinary 
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or reasonable care could reasonably have foreseen 
or anticipated that a generally dangerous result, 
or some injury, ^7 or an injury of the same general 


Mass.—^Newlin v, New Engrland Tel¬ 
ephone & Telegraph Co., 54 ]Sr.E.2d 
929, 316 Mass. 234, 155 A.L.R. 204 
—Carroll v. Cambridge Electric 
Light Co., 43 N.E.2d 340, 312 Mass. 
89—Lord v. Lowell Institution for 
Savings, 23 N.E.2d 101, 304 Mass. 
212—Marshall v. Carter, 17 N.E.2d 
205, 301 Mass. 372—Leveillee v. 

Wright, 15 N.E.2d 247, 300 Mass. 
382—Bellows v. Worcester Stor¬ 
age Co., 7 N.B.2d 5S8, 297 Mass. 
188—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 
267 Mass. 501. 

Miss.—Tri-State Transit Co. v. Mar¬ 
tin, 179 So. 349, 181 Miss. 388— 
Magers v. Okolona, Houston & Cal¬ 
houn City R. Co., 165 So. 416, 174 
Miss. 860—Corpus Juris cited in 
Public Seiwice Corporation v. 
Watts. 150 So. 192, 195, 168 Miss. 
235. 

Mo.—Corpus Juris cited ia Mrazek 
V. Terminal R. Ass’n of St. Louis, 
111 S.W. 2 d 26, 29, 341 Mo. 1054, 
certiorari denied Terminal R. 
Ass’n of St. Louis v. Mrazek, 58 S. 
Ct. 760, 303 U.S. 656, 82 L.Ed. 1116 
—Murphy v. Missouri Power & 
Light Co., App., 214 S.W.2d 742— 
Bowman v. Moore, 167 S.W.2d 675, 
237 Mo.App. 1163—McFetridge v. 
Kurn, App., 12^ S.W.2d 912—Kuba 

V. Nagel, App.,> 124 S.W.2d 597— 
Henry v. First Nat. Bank, 115 S. 

W. 2d 121, 232 Mo.App. 1071—Moor- 
dale V. Park Circuit <Sb Realty Co., 
App., 58 S.W.2d 50K 

N.H.—Brackett v. Bellows Falls Hy¬ 
dro-Electric Corporation, 175 A. 
822, 87 N.H. 173. 

N.J.—Millman v. IT. S. Mortgage & 
Title Guaranty C<c. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28. 

N.Y.—Slavin v. State, 291 N.T.S. 721, 
249 App.Div. 72—Schubart v. Ho¬ 
tel Astor, Sup.Ct., 5 N.Y.S.2d 203, 
168 Misc. 431, affirmed 8 N.Y.S.2d 
567, 255 App.Div. 1012 , affirmed 22 
N.E.2d 167, 281 N.Y. 597. 

Or.—McMillan v. Rogers, 154 P.2d 
219, 175 Or. 453. 

Pa.—ShipiJey v. City of Pittsburgh, 
184 A.'671, 321 Pa. 494—Campbell 
V. City of Pittsburgh, 38 A.2d 544, 
155 i’a.Super. 439—Brumbaugh v. 
Tylersport Volunteer Fire Co., 
Com.PL, 8 Monroe L.R. 81, 62 

Montg.Co. 274. 

S.C.—Corpus Juris a^oted In Horne 
V. Atlantic Coast Line R. Co., 181 
S.E. 642, 646, 177 S.G. 461. 

Tex.—Atchison v. Texas & P. Ry. 
Co., 186 S.W.2d 228, 143 Tex. 466— 
Southwestern Greyhound Lines v. 
Wafer, Civ.App., 208 'S.W.2d 614, 
error refused—^Erwin v. Dunn, Civ. 
App., 201 S.W.2d 240, refused no 
reversible eyror—Texas Co. v* 


Brown, Civ.App., 82 S.W.2d 1101, 
error dismissed—Corpus Juris cit*. 
ed in Browning v. Beck, Civ.App., 
73 S.W.2d 626, 628, reversed on 
other grounds Beck v. Browning, 
101 S.W.2d 545, 129 Tex. 7. 

45 C.J. p 919 note 92. 

Injury due to defect iu article 

U.S.—Roettig V. Westinghouse Elec¬ 
tric & Manufacturing Co., D.C.Mo., 
53 F.Supp. 588. 

55. Mo.—McFetridge v. iCurn, App., 
125 S.W.2d 912. 

N.Y.—Gross v. Goodman, 19 N.Y.S. 
2d 732, 173 Misc. 1063. 

S.C.— Corpus Juris quoted in Horne 
V. Atlantic Coast Line R. Co., 181 
S.E. 642, 646, 177 S.C. 461. 

Tex.— Corpus Juris cited in Brown¬ 
ing V. Beck, Civ.App., 73 S.W.2d 
626, 628, reversed on other grounds 
Beck V. Browning, 101 S.W.2d 545, 
129 Tex. 7. 

45 C.J. p 919 note 93. 

56. U.S.—^Interlake Iron Corporation 
V. Gartland S. S. Co., C.C.A.Mich., 
121 F.2d 267, certiorari denied 
Gartland S. S. Co. v. Interlake Iron 
Corporation, 62 S.Ct. 181, 314 U.S. 
681, 86 L.Ed. 545—Norfolk & W. 
Ry. Co. V. Brumfield, C.C.A.01iio, 
64 P.2d 961. 

Ga,—Williams v. Grier, 26 S.E.2d 698, 
196 Ga. 327, conformed to 27 S.E. 
2d 352, 70 Ga.App. 75—Smith v. 
American Oil Co., 49 S.E.2d 90, 77 
Ga.App. 463. 

Idaho.—Burklund v. Oregon Short 
Line R. Co., 58 P.2d 773, 56 Idaho 
703. 

57. U.S.—Smith v. Shevlin-Hixon 
Co., C.C.A.Or., 157 F.2d 51—V/or- 
cester v. Pure Torpedo Co., C.Cj.A. 
Ill., 140 P.2d 358—Smith v. Lampe, 
C.C.A.Ohio, 64 P.2d 201, certiorari 
denied Lampe v. Smith, 53 S.Ct. 
695, 289 U.S. 751, 77 L.Ed. 1496. 

Ala.—Sullivan v. Alabama Power Co., 
20 So.2d 224, 246 Ala. 262. 

Ark.—Missouri Pac. R. Co. v. John¬ 
son, 133 S.W.2d 33, 198 Ark. 1134— 
Federal Compress & Warehouse 
Co. V. Free, 82 S.W.2d 253, 190 Ark. 
969. 

Cal.—^Wright v. Southern Counties 
Gas Co., 283 P. 823, 102 Cal.App. 
656. 

Ga.—^Williams v. Grier, 2<6 S.E.2d 
698, 196 Ga. 327, conformed to 27 

■ S.E.2d 352, 70 Ga.App. 75— Corpus 
Juris cited in Henderson v. Nolting 
First Mortgage Corporation, 193 
S.E. 347, 354, 184 Ga. 724—Atlanta 
Gas Light Co. v. Mills, 51 S.E.2d 
705, 78 Ga.App. 690—Smith v. 

American Oil Co., 49 S.E. 2d 90, 77 
Ga.App. 463. 

Ill.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. 247, 338 Ill, 270—Clark 
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^ V. Gitterman, 86 N.E.2d 276, 337 
Ill.App. 390—O’Brien v. Chicago & 
N. W. Ry. Co., 68 N.E.2d 63S, 32'j 
Ill.App. 382. 

Ind.—^Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264. 

Iowa.—Dahna v. Clay County Pair 
Ass’n, 6 N.W.2d 843, 232 Iowa 9S4. 
Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

Mass.—Lord v. Lowell Institution 
for Savings, 23 N.E.2d 101, 304 
Mass. 212 —Guinan v. Famous 
Players-Lasky Corporation, 167 N 
E. 235, 267 Mass. 501. 

Mich.—La Pointe v. Chevrette, 250 
N.W. 272, 264 Mich. 482. 

Minn.—Saturnini v. Rosenblum, 14 
N.W.2d 108, 217 Minn. 155, 163 A. 
L.R. 294. 

Miss.—Brewer v. Town of Lucedale, 
198 So. 42, 189 Miss. 374—Tri- 
State Transit Co. v. Martin, 179 
So. 349, 181 Miss. 388— Corpus Ju¬ 
ris cited iu Williams v. Lumpkin, 
152 So. 842, 844, 169 Miss. 146— 
Corpus Juris cited iu Public Serv¬ 
ice Corporation v. Watts, 160 So. 
192, 195, 168 Miss. 235. 

Mo.—Oori^us Juris cited iu Mrazek 

V. Terminal R. Ass’n of St Louis, 
111 S.W.2d 26, 29, 341 Mo. 1054, 
certiorari denied Terminal R. Ass’n 
of St. Louis V. Mrazek, 58 S.Ct. 
760, 303 U.S. 656, 82 L.Ed. 1116— 
McFetridge v. Kurn, App., 125 S. 

W. 2d 912. 

N.H.—Bagley v. Small, 26 A2d 23, 
92 N.H. 107, applying Massachu¬ 
setts law. 

N.J.—Millman v. XT. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28, 

N.Y.—Haverstick v. Clarence Han¬ 
sen & Sons, 13 N.E.2d 753, 277 N. 
Y. 158, reargument denied 15 N.E. 
2d 72, 278 N.Y. 482—Slavin v. 

State, 291 N.Y.S. 721, 249 App.Div. 
72—Schubart v. Hotel Astor, 5 N. 
Y.S.2d 203, 168 Misc. 431, aifirmed 
8 N.Y.S.2d 567, 255 App.Div. 1012, 
affirmed 22 N.E.2d 167, 281 N.Y. 
597. 

N.C.-^Rattley v. Powell, 25 S.E.2d 
448, 223 N.C. 134—Lancaster v. At¬ 
lantic Greyhound Corporation, 14 
S.E.2d 820, 219 N.C. 679. 

Or.—McMillen v. Rogers, 154 P.2d 
219, 175 Or. 453—^Aune v. Oregon 
Trunk Ry., 51 P,2d 663, 151 Or. 622. 
S.C.—Lentz v. Carolina Scenic Coach 
Lines, 38 S.E.2d 11, 208 S.C. 278— 
Tobias v. Carolina Power & Light 
Co., 2 S.E.2d 686 , 190 S.C. 181— 
Horne v. Southern Ry. Co., 197 S. 
E. 31, 186 S.C. 525. 116 A.L.R. 745 
—Carpus Juris quoted in Home v. 
Atlantic Coast Line R. Co., IM S. 
E. .642, 646, 177 S.C. 461. 
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nature or similar to,^^ that which actually oc¬ 
curred, might occur. 

Once it is shown that the person charged with 
negligence should, in the exercise o£ ordinary care, 
have anticipated that some injury would be likely 
to result from his conduct, it has been held that 
foreseeability becomes immaterial on the question 
of proximate cause,^^^ and that responsibility attach¬ 
es for all consequences naturally resulting from the 
negligence charged®^ or for anything which, after 
the injury is complete, appears to have been a nat¬ 
ural and probable consequence.^^ otherwise 


stated, it is sufficient that the consequence attrib¬ 
utable to the negligent act or omission was the nat¬ 
ural and probable result thereof, although it might 
not have been specifically contemplated or antici¬ 
pated.^^ A number of courts have approved the 
statement made by the American Law Institute in 
its Restatement of the Law of Torts that, if the 
actor’s conduct is a substantial factor in bringing 
about harm to another, the fact that the actor nei¬ 
ther foresaw nor should have foreseen the extent 
of the harm or the manner in which it occurred does 
not prevent him from being liable.64 


Tex.—Corpus Juris cited in Brown¬ 
ing- V, Beck, Civ.App., 73 S.W‘.2d 
626, 628, reversed on other grounds 
Beck V. Browning, 101 S.W.2d 545, 
129 Tex. 7. 

Ta.—Scott V. Simms, 51 S.E.2d 250, 
18S Va. 808. 

45 C.X P 920 note 94. 

68. Cal.—Lozano v. Pacific Gas & 
Elec. Co., 161 P.2d 74, 70 Cal.App. 
2 d 416—Newman v. Steuernagel, 22 
P.2d 780, 132 Cal.App. 417. 

Mass.—Marshall v. Carter, 17 N.E. 

2 d 205, 301 Mass. 372. 

X.M.—Gilbert v. New Mexico Const. 

Co., 44 P.2d 489, 39 N.M. 216. 

Tex.—Uvalde Const. Co. v. Hill, 175 
S.'W'.2d 247, 142 Tex. 19—Common¬ 
wealth of Massachusetts v. Davis, 
168 S.W.2d 216, 140 Tex. 398, cer¬ 
tiorari denied 63 S.Ct. 1447, 320 U. 
S. 210, 87 L-Ed. 1848, rehearing de¬ 
nied 64 S.Ct. 31, 320 U.S. 811, 88 
L.Bd. 490—Carey v. Pure Distrib¬ 
uting Corporation, 124 S.W.2d 847, 
133 Tex. 31-—Sullivan v. Flores, 132 
S.W.2d 110, 134 Tex. 55, mandate 
conformed to, Civ.App., 137 S.W. 
2d 799—Sitas v. City of San Ange¬ 
lo, Civ.App., 177 S.W.2d 85, affirmed 
183 S.W.2d 417, 143 Tex. 154—Tex¬ 
as Steel Co. V. Rockholt, Civ.App., 
142 S.'VV.2d 842, error refused. 
Particular type of injury 
While it is true that in the vast 
majority of cases reasonable antici¬ 
pation of some injury is all that is 
necessary to establish proximate 
cause, there are cases in which rea¬ 
sonable anticipation should be limit¬ 
ed to a particular type of injury.— 
E. L. Chester Co. v. Wisconsin Pow¬ 
er & Light Co., 247 N.W. 861, 211 
Wis. 158. 

Injury of class anticipated 
Ind.—Button v. Pennsylvania R. Co„ 
57 N.E.2d 444, 115 Ind.App. 210— 
Dalton Foundries v. Jefferies, 51 
N'.E.2d 13, 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 
Snbstan-tially same manner 
It is sufficient that actor should 
have realized his conduct might 
cause injury to another in substan- 
tially the manner in which injury 
65 C.J.S.—43 


was brought about.—^New York Eski¬ 
mo Pie Corporation v. Rataj, C.C.A. 
Pa., 73 P.2d 184- 

58. N.C.—Evans v. Elliott, 17 S.E.2d 
125, 220 N.C. 253. 

Tex.—Atchison v. Texas & P. Ry. Co., 
186 S.W.2d 228, 143 Tex. 466—In¬ 
ternational-Great Northern R. Co. 

V. Lowry, 121 S.W.2d 585, 132 Tex. 
272—Fredericksburg Hospital & 
Clinic V. Springall, Civ.App., 220 S. 

W. 2 d 692—Southwestern Grey¬ 
hound Lines v. Wafer, Civ.App., 
208 S,W.2d 614, error refused— 
Langston v. Degelia, Civ.App., 186 
S.W,2d 738—City of Coleman v. 
Smith, Civ.App., 168 S.W.2d 936— 
Cox V. Eckstrom, Civ.App., 163 S. 
W.2d 845, error refused—Texas Co. 
v. Brown, Civ.App., 82 S.W.2d 1101, 
error dismissed—Gulf, C. & S. P. 
Ry. Co. V. Ballew, Com.App., 66 S. 
W.2d 659, 

60. Mo.—^^Scott V. Missouri-Kansas- 
Texas R, Co., 22 S.W.2d 654, 224 
Mo.App. 1. 

Yt.—Bennett v. Robertson, 177 A. 

625, 107 Vt. 202, 98 A.L.R. 152. 

Wis-—Tetting v. Hotel Pfister, 266 
N.W. 249, 221 Wis. 141. 

61. Wis.—Tetting v. Hotel Pfister, 
supra—Osborne v. Montgomery, 
234 N.W. 372, 203 Wis. 223—Koeh¬ 
ler V. Waukesha Milk Co., 208 N. 
W. 901, 190 Wis. '62—Le Beau v. 
Minneapolis, St. P. & S. S. M. Ry. 
Co., 159 N.W. 577, 164 Wis. 30, L. 

R. A.1917A 1017. 

Minn.—Schmit v. Village of Cold 
Spring, 13 N.W-2d 382, 216 Minn. 
465, 154 A.L.R. 1325. 

Mo.—State ex rel. Emery, Bird, 
Thayer Dry Goods Co. v. Shain, 154 

S. W.2d 775, 348 Mo. 650—Gray v. 

Kurn, 137 S.W.2d 558, 346 Mo. 1027 
—Freeman v. Terminal R. Ass’n 
of St. Louis, 107 S.W.2d 36, 341 
Mo. 288—Scherer v. Bryant, 201 S. 
W. 900, 273 Mo. 596—Dixon v. 

Wabash R. Co,, App., 198 S.W.2d 
395—^Bowman v. Moore, 167 S.W.2d 
675. 237 Mo.App. 1163—Kuba v. 
Nagel, App., 124 S.W.2d 597—Can¬ 
non V. S. S. Kresge Co., 116 S.W.2d 
559, 233 Mo.App. 173—Henry v. 
First Nat. Bank, 116 S.W.2d 121, 
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232 Mo.App. 1071—McWhorter v. 
Dahl Chevrolet Co., 88 S.W.2d 240, 
22D Mo.App. 1090—Nance v. Lans- 
dell, App., 73 S.W.2d 346—Sisk v. 
Chicago, B. Q. R. Co., App., 67 
S.W.2d 830—Moordale v. Park Cir¬ 
cuit & Realty Co„ App., 58 S.W.2d 
500. 

N.C.—Lancaster v. Atlantic Grey¬ 
hound Corporation, 14 S.E. 2 d 820, 
219 N.C. 679, applying South Caro¬ 
lina law. 

S.C.—Tobias v. Carolina Power & 
Light Co., 2 S.E.2d 686 , 190 S.C. 
181—^Horne v. Southern Ry. Co.* 
197 S.E. 31, 186 S.C. 525, 116 A.L. 

R. 745. 

45 C.J. p 920 note 95 [a]. 

63. Okl.—Corpus Jxiris cited la 
Black Gold Petroleum Co. v. Webb, 
99 P. 2 d 868. 870, 186 Okl 584. 

S.C.—Corpus Juris auoted. in Horne 
r. Atlantic Coast Line R. Co., 181 

S. E. 642, 646, 177 S.C. 461. 

45 C.J. p 920 note 95. 

TTabrokeu sequence 

In order that negligence may con¬ 
stitute proximate cause of injury, 
injury in precise form suffered need 
not be foreseeable, it being, essential 
only that consequences appear in ret¬ 
rospect to flow in unbroken sequence 
from negligence.—Hatch v. Globe 
Laundry Co., 171 A. 387, 132 Me. 379. 

64. U.S,—Chicago, M., St. P. & Pac. 

R. Co. V. Goldhammer, C.C.A.Minn., 
79 P.2d 272—Affolder v. New York, 
C. «& St. L. R. Co., D.C.Mo., 79 f! 
Supp. 365, set aside on other 
grounds, C.C.A., New York, C. & St. 

, L. R. Co. V. Affolder, 174 F.2d 48-6. 
Cal.—Monterrosa v. Grace Lines, 
App., 204 P.2d 377. 

Ind.—Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264. 

La.—Lynch v. Fisher, App., 34 So.2d 
513. 

Mo.—Mrazek v. Terminal R. Ass’n of 
St. Louis, 111 S.W.2d 26, 341 Mo. 
1054, certiorari denied Terminal R. 
Ass’n of St. Louis v. Mrazek, 58 

S. Ct. 760, 303 U.S. 656, 82 L.Ed. 
1116. 

Pa.—Shipley v. City of Pittsburgh, 
184 A. 671, 321 Pa. 494—Campbell 
V. City of Pittsburgh, 38 A.2d 644, 
155 Pa.Super. 439. 
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§ 110. Concurrent Causes 

a. In g-eneral 

b. Nature of sole or concurrent cause 

c. Injury attributable to all or any of 

concurrent causes 

a. In G-eneral 

The negligence of the defendant need not be the 
sole cause of the injury, it being sufficient that it was 
one of the efficient causes thereof, without which the 
injury would not have resulted; but it must appear that 
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the negligence of the person sought to be charged was 
responsible for at least one of the causes resulting in 
the injury. ^ " 

It is generally considered that there may be more 
than one proximate cause of an accident or injury,65 
and that each of the concurrent efficient causes con¬ 
tributing directly to the accident or injury is a prox¬ 
imate cause thereof.66 There is, however, some 
authority rejecting the theory that there may be 
two or more proximate causes of an injury and 
holding that there can be but one proximate cause.67 
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In any event, two or more separate and distinct As a g-eneral rule, it may be said that negligence, 
acts of negligence operating concurrently may com in order to render a person liable, need not be the 
stitiite the proximate cause of an injury. sole cause of an injury.69 It is sufficient that his 
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negligence, concurring with one or more efficient | cause of the injury^# Accordingly, where several 
causes, other than plaintiff’s fault, is the proximate | causes combine to produce injuries, a person is not 
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Me.—^Arnst v. Estes,, 8 A,2d 201, 136 
Me. 272—^Hutchins v. Emery, 183 
A. 754, 134 Me. 205. 
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Md. — Corpus Juris quoted la Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416, 423, 175 Md. 334— Corpus 
Juris quoted in Armiger v. Balti¬ 
more Transit Co., 196 A 111, 11 $, 
173 Md. 416— Corpus Juris quoted 
in Yellow Cab Co. v. Lacy, 170 A. 
190. 192, 165 Md. 588. 

Mich.—Brackins v. Olympia, Inc., 25 
N.W.2d 197, 316 Mich. 275, 168 A. 
L.R. 890—Gleason v. Hanafln, 13 
N.W,2d 196, 308 Mich. 31. 

Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765, 196 Miss. 131—Brew¬ 
er V. Town of Lucedale, 198 So. 42, 
189 Miss. 374—^Keith v. Yazoo & M. 

V. R. Co., 151 So. 916, 168 Miss. 
619—Lee County Gin Co. v. Mid- 
dlehrooks, 137 So. 108, 161 Miss. 
422. 

Mo.—Floyd V. Thompson, 201 SW.2d 
390, 356 Mo. 250—Corley v. Kroger 
Grocery & Baking Co., 193 SW,2d 
897, 355 Mo. 4—Hillis v. Home 
Owners' Loan Corporation, 154 S. 

W. 2d 7'61, 348 Mo. 601—Gray v. 
Kurn, 137 SW.2d 558, 345 Mo. 1027 
—King V. Rieth, 108 S.W.2d 1, 341 
Mo. 467— Corpus Juris quoted in 
Williams v. St. Louis Public Serv¬ 
ice Co., 73 S.W.2d 199, 202, 335 Mo. 
335—Christiansen v. St. Louis Pub¬ 
lic Service Co., 62 S.W.2d 828, 333 
Mo. 408— Corpus Juris cited in Ap- 
plebee v. Ross, 48 S.W.2d 900, 901 
—State ex rel. City of St. Charles 

V. Haid. 28 S.W.2d 97. 325 Mo. 107 

—Kennedy v. Union Elec. Co. of 
Mo., App., 203 S.W.2d 489, affirmed, 
Sup., 216 S.W.2d 756—Dowell v. 
City of Hannibal, App., 200 S.W.2d 
546, reversed on other grounds 210 
S.W.2d 4, 357 Mo. 525—^Dixon v. 
Wabash R. Co., App., 198 S.W.2d 
395—Henry v. First Nat. Bank, 115 
SW.2d 121, 232 Mo.App. 1071— 

Ward V. City of Portageville, App., 
106 ■S.W.2d 497—Jenkins v. Spring- 
field Traction Co., 96 S.W.2d 620, 
230 Mo.App. 1235—McWhorter v. 
Dahl Chevrolet Co., 88 S.W.2d 240, 
'229 Mo.App. 1090—Sisk v. Chicago, 
B. & Q. R. Co., App., 67 S.W.2d 830 
—O’Bauer v. Katz Drug Co., App., 
49 S.W.2d 1065—Shopbell v. City 
of St. Joseph, 49 S.W.2d 301, 226 
Mo.App. 1170—Phillips v. Yellow 
Cab Co., 36 S.W.2d 419, 226 Mo. 
App. 1172—^Mattingly v. Broderick, 
App., 36 S.W.2d 415, 226 Mo.App. 
377—Lincoln v. St. Louis-San 
Francisco Ry. Co., 7 S.W.2d 460, 
223 Mo.App. 46. 

Neb.—^McClelland v. Interstate 
Transit Lines, '6 N.W.2d 384, 142 
Neb. 439—Grantham v. Watson 
Bros. Transp. Co., 6 N.W.2d 372, 
142 Neb. 362, rehearing denied 9 N. 

W. 2d 157, 142 Neb. 362— Corpus 

Juris quoted in Hendren v. Hill 
267 N.W. 340, 343, 131 Neb. 163— 
Corpus Juris cited in Johnson v. 
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relieved from liability because he is responsible for 1 only one of them, 71 it being sufficient that his neg- 


Mallory, 243 N.W. 872, 875, 123 
Neb. 706. 

j^p__-C?onms Juris quoted in Bill¬ 
ingsley V. McCormick Transfer Co., 
237 N.W. 714, 717, 61 N.D. 184. 
j.__Robbius V. Thies, 189 A. 67, 117 
N.J.Law 389. 

N.M.— Corpus Juris quoted in Rix v. 
Town of Alamogordo, 77 P.2d 765, 
769 , 42 N.M. 325—Crespin v. Al¬ 
buquerque Gas & Electric Co., 50 
P.2d 259, 39 N.M. 473. 

J7.Y.—Haines v. Bero Engineering 
Const. Corporation, 243 N-Y.S. 657, 
230 App.Div. 332, followed in Wood 
V. Lyons, 250 N.T.S. 941, 233 App. 
Piv. 791, two cases— Corpus Juris 
cited in Sherman v. Millard, 259 N. 
T.S. 415, 422, 144 Misc. 748, re¬ 
versed on other grounds Sherman 
V. Leicht, 264 N.Y.S. 492, 238 App. 
Div. 271. 

N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E.2d 536, 230 N.C. 485— 
Caulder v. Gresham, 30 S.E.2d 312, 
224 N.C. 402—Rattley v. Powell, 25 
S.E.2d 448, 223 N.C. 134—Sample v. 
Spencer, 24 S.E.2d 241, 222 N.C. 
580—Henderson v. Powell, 19 S.E. 
2d 876, 221 N.C. 239—Bechtler v. 
Bracken, 11 S.E.2d 721, 218 N.C. 
515—Gold V. Kiker, 5 S.B,2d 548, 
216 N.C. 511—Lewis v. Hunter, 193 
S.E. 814, 212 N.C. 504—Wachovia 
Bank & Trust Co. v. Southern Ry. 
Co., 183 S.E. 620, 209 N.C. 304— 
Johnson v. Atlantic Coast Line R. 
Co., 170 S.E. 120, 205 N.C. 127— 
Campbell v. High Point, T. & D. R. 
Co., 159 S.E. 327, 20l N.C. 102. 
Ohio.—Pugh V. Akron - Chicago 
Trarisp. Co., 28 N.E.2d 1015, 64 
Ohio App. 479, afRrmed 28 N.E.2d 
101, 137 Ohio St. 164. 

Okl.—Oklahoma Ry. Co. v. Mount, 9 
P.2d 11, 155 Okl. 275—Cleveland v. 
Stanley, 9 P.2d 10, 155 Okl. 272— 
Burt Corporation v. Crutchfield, *6 
P.2d 1055, 153 Okl. 2—Cushing Re¬ 
fining & Gasoline Co. v. Deshan, 
300 P. 312, 149 Okl. 225. 

Of.—^J ohnson v. Hoffman, 284 P. 567, 
132 Or. 46—Baker v. State Indus¬ 
trial Accident Commission, 274 P. 
905, 128 Or. 369. 

Pa.—Mars v. Meadville Tel. Co., 23 
A.2d 856, 344 Pa. 29—Hughes v. 
Pittsburgh Transp. Co., 150 A. 153, 
300 Pa. 55—McCawley v. Wilkes- 
Barre Ry. Corporation, Com.Pl., 37 
Luz.Leg.Reg. 21—Cusatis v. Le¬ 
high Valley R. Co., Com.Pl., 36 
Luz.Leg.Reg. 417, affirmed 31 A. 
2d 572, 152 Pa.Super. 193. 

S.C.—^Horne v. Southern Ry. Co., 197 
S.E. 31, 186 S.C. .525, 116 A.L.R. 
745— Corpus Juris quoted in Land- 
reth V. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490— Corpus 
Juris quoted in Smith v. Carolina 
Milling Co., 167 S.E. 553, 554, 168 
S.C. 355— Corpns Juris quoted in 
Huggins .V. Atlantic Coast Line R. 
Co., 166 ^E. 839. 840, 158 S.C. 601. 


S.D.—Lapp V. J. Lauesen & Co., 293 
N.W. 536, 67 S.D. 411. 

Tenn.—Southeastern Greyhound 

Lines v. Groves, 136 S.W.2d 512, 
175 Tenn. 584, 127 A.L.R. 1378— 
Morris v. Bolling, App., 218 S.W.2d 
754—^Western Union Tel. Co. v. 
Dickson, 173 S.W.2d 714, 27 Tenn. 
App. 752—Rose v. Abeel Bros., 4 
Tenn.App. 431. 

Tex.—Atchison v. Texas & P. Ry. Co., 
186 S.W.2d 228, 143 Tex. 466— 
Southwestern Greyhound Lines v. 
Wafer, Civ.App., 208 S.W.2d 614, 
error refused— ^Corpus Juris cited 
in Justiss v. Naquin, Civ.App., 137 
S.W.2d 72, 76— Corpus Juris cited 
in Dixie Motor Coach Corporation 
r. Galvan, Civ.App., 56 S.W.2d 268, 
271—Galveston, H. & S. A. R. Co. 

V. Vollrath, 89 S.W. 279, 281, 40 
Tex.Civ.App. 46, error refused— 
Ray V. Pecos & N. T. R. Co„ 88 S. 

W. 466, 40 Tex.Civ.App. 99. 

Wash.—Thornton v. Eneroth, 30 P. 

2d 951, 177 Wash. 1. 

Wis.—Schultz V. Brogan, 29 N.W.2d 
719, 251 Wis. 390. 
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Continuance of original cause 

Primary causation or original 
wrongful act may be so continuous 
that concurrent wrongful act pre¬ 
cipitating injury wull in law be re¬ 
garded not as independent, but as 
conjoining with original act to cause 
injury. 

Cal.—McKay v. Hedger, 34 P.2d 221, 
139 CaLApp. 266—Hill v. Peres, 28 
P.2d 946, 136 Cal.App. 132. 

Wash.—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 
631. 

Nonjoinder of third person 

Generally negligence concurring 
with independent efficient cause 
proximately to cause injury makes 
negligent person liable therefor, al¬ 
though concurrent cause is negli¬ 
gence of third person not joined in 
same action.—Chandler v. Brittain, 
172 S.E. 745, 48 Ga.App. 361. 

71. U.S.—^Hamilton v. Southern Ry. 
Co., C.C.A.Va., 162 P.2d 884—At¬ 
lantic Greyhound Corporation v. 
McDonald, C-C-A.N.C., 125 P.2d 849 
— Corpus Juris quoted in Inland 
Power & Light Co. v. Grieger, C.C. 
A.Wash., 91 P.2d 811, 816, 112 A.L. 
R. 1075—^U. S. V. Bethlehem Ship¬ 
building Corporation, D.C.Md,, 25 
F.2d 157, case reopened for taking 
of additional evidence 28 P.2d 880. 
Ala.—^Watt V. Combs, 12 So.2d 189, 
244 Ala. 31, 145 A.L.R. 667, fol¬ 
lowed in 12 So.2d 197, 244 Ala. 39— 
Capital Motor Lines v. Gillette, 
177 So. 881, 235 Ala. 157—Aplin v. 
Dean, 164 So. 737, 231 Ala. 320. 
Ark.—Ward v. Walker, 178 S.W.2d 
62, 206 Ark. 988— Corpus Juris cit¬ 
ed in Checker Cab & Baggage Co. 
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V. Harrison, 87 S.W.2d 32, 34, 191 
Ark. 564— Corpus Juris quoted in 
Healy & Roth v. Balmat, 74 S.W.2d 
242, 245, 189 Ark. 442— Phillips 

Petroleum Co. v. Berry, 65 S.W.2d 
533, 188 Ark. 431— Corpus Juris 
quoted in Coca-Cola Bottling Co. v. 
McAnulty, 50 S.W.2d 577, 578. 185 
Ark. 970—Missouri Pac. R. Co. v. 
Riley, 49 S.W.2d 397, 185 Ark. 699. 
Cal.—Linberg v. Stango, 297 P. 9^ 
211 Cal. 771, 75 A.L.R. 555—Finne¬ 
gan V. Royal Realty Co., App., 204 
P.2d 661—Cummings v. Kendall, 
93 P.2d 633, 34 Cal.App.2d 379— 
Wright V. Southern Counties Gas 
Co., 283 P. 823, 102 Cal.App. 656 
—Crabbe v. Rhoades, 282 P. 10, 
101 CaLApp. 503. 

Ga.—^Wright v. Southern Ry. Co., 7 
S.E.2d 793, 62 Ga.App. 316. 

Ill.—Corpus Juris cited in Votrian 

V. Quick. 271 IlLApp. 259, 262. 
Iowa.—Kuhn v. Kjose, 248 N.W. 230, 

216 Iowa 36—Johnson v. McVicker, 
247 N.W. 488, 216 Iowa 654. 

Kan.—Neiswender v. Board of 
Com’rs of Shawnee County, 101 P. 
2d 226. 151 Kan. 574. 

Ky.—Alva West & Co. v. Corwin, 117 
S.W.2d 192, 273 Ky. 557. 

La.—Abrego v. Tri-State Transit Co., 
App., 22 So.2d 681—Falgout v. 
Younger, App., 192 So. 706—^Allen 
v. Louisiana Creamery, App., 184 
So. 395—Lofton v. Cottingham, 
App., 172 So. 377. 

Md.— Corpus Juris quoted in Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416, 423, 175 Md. 334— Corpus 
Juris quoted in Armiger v. Balti¬ 
more Transit Co., 196 A. Ill, 116, 
173 Md. 416— Corpus Juris quoted 
in Yellow Cab Co. v. Lacy, 170 A. 
190, 192, 165 Md. 588. 

Mich.—Brackins v. Olympia, Inc., 25 
N.W.2d 197, 316 Mich. 275, 168 A. 
L.R. 890—Wiles v. New York Cent. 
R. Co., 19 N.W.2d 90, 311 Mich. 540 
—Grand Trunk Western R. Co. v. 
Lovejoy, 7 N.W.2d 212, 304 Mich. 
35—Barkman v. Montague, 298 N. 

W. 273, 297 Mich. 538—^Perch v. 

New York Cent. R. Co., 293 N.W. 
778, 294 Mich. 227, followed in 
Balicki v. New York Cent. R. Co., 
293 N.W. 892, 294 Mich. 639— 

Murphy v. Sinen, 274 N.W. 790, 
281 Mich. 274. 

Minn.—^Kulla v. E. B. Crabtree Co., 
280 N.W. 16, 203 Minn. 105—Shus¬ 
ter V. Vecchi. 279 N.W. 841, 203 
Minn. 76—Guild v. Miller, 271 N. 
W. 332, 199 Minn. 141. 

Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765. 196 Miss. 131—Brew¬ 
er V. Town of Lucedale, 198 So. 42, 
189 Miss. 374. 

Mo.— ^Corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co.. 73 S.W.2d 199, 202, 335 Mo. 
335—General Box Co. v. Missouri 
Utilities Co., 55 S.W.2d 442, 331 Mo. 
845—^Neal v. Curtis & Co, Mf^. Co., 
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ligence is an efficient cause,without which the in- | jury would not have resulted,to as great an ex- 


41 S.W.2d 543, 328 Mo. 389—Brad¬ 
ley V. Becker, 11 S.W.2d 8, 321 Mo. 
405—Graham v. St. Loais-Red 
Bud-Chester Bus & Service Co., 
App., 147 S.W.2d 205—Cannon v. 
S. S- Kresge Co., 116 S.W.2d 559, 
233 Mo.App. 173—Berryman v. Peo¬ 
ple's Motorbus Co. of St. Louis, 54 
S.W.2d 747, 228 Mo.App. 1032, cer¬ 
tiorari quashed State ex rel. St. 
Louis Public Service Co, v. Beck¬ 
er, 66 S.W.2d 146, 334 Mo. 115. 

IJTeb.—^Johnson v. Mallory, 243 N.W. 
872, 123 Keb. 706. 

K.M.—Corpus Juris quoted iu Rix v. 
Town of Alamogordo, 77 P.2d 765, 
769, 42 N.M. 325. 

I7.C.—^Henderson v. Powell, 19 S.E. 
2d 876, 221 17.C. 239—Lancaster v. 
Atlantic Greyhound Corporation, 
14 S.E.2d 820, 219 N.C. '679. 

N.D.—Corpus Juris quoted in Bill¬ 
ingsley V, McCormick Transfer Co., 
237 N.W. 714, 717, 61 N.D. 184. 
Ohio.—Pugh V. Akron - Chicago 
Transp. Co., 28 N'.E.2d 1015, 64 

Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St, 164. 

Okl.—Miller v. Price, 33 P.2d 624, 
168 Okl. 452. 

Or.—Stamos v. Portland Electric 
Power Co., 274 P. 915, 128 Or. 310. 
Pa.—Campbell v. City of Pittsburgh, 
38 A.2d 544, 155 Pa.Super. 439— 
Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87—^Appenzeller v: 
Philadelphia Rapid Transit Co., 163 
A. 387, 107 Pa.Super. 319—Dun- 
levy-Franklin Co. v. Donatelli, 99 
Pa.Super. 285—Curry v. Wolsten- 
croft, 93 Pa-Super. 13—Davenport 

V. Evans, Com.Pl., 58 Dauph.Co. 
424. 

S.C.—'Corpus Juris quoted in Land- 
reth V. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490—Cbrpus 
Juris quoted in Huggins v. At¬ 
lantic Coast Line R. Co., 155 S.E. 
839, 840, 158 S.C. 501. 

S.D.—Schumacher v. Storberg, 7 N. 

■W'.2d 141, 69 S.D. 103. 

Tenn.—Cartwright v. Graves, 184 S. 

W. 2d 373, 182 Tenn. 114—Morris v. 
Bolling, App., 218 S.W.2d 754— 
Landrum v. Callaway, 12 Tenn. 
App. 150—Rhoton v. Burton, 2 
Tenn. App. 164. 

Tex.—^Atchison v. Texas & P. Ry. Co., 
186 S.W.2d 228, 143 Tex. 466—Mc¬ 
Afee V. Travis Gas Corporation, 
153 S.W.2d 442, 137 Tex. 314— 

Southwestern Greyhound Lines v. 
Wafer, Civ.App., 208 S.W.2d 614, 
error refused—Kimbriel Produce 
Co. V. Mayo, Civ.App., 180 S.W.2d 
504, error refused—City of Waco 
V. Teague, Civ.App., 168 S.W.2d 521 
—Snelling v. Harper, Civ.App., 137 
S.W.2d 222, error dismissed, judg¬ 
ment correct.—Galveston, H. & S. 
A. R. Co. V. Tollrath, 89 S.W. 279, 
40 Civ.App. 46, error refused—J. M. 
Radford Grocery Co. v. Andrews, 


Civ.App., 5 S.W.2d 1010, reversed 
on other grounds, Com.App., 15 S. 
W.2d 218. 

Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt. 327. 

Va.—Schools V. Walker, 47 S.E. 2d 
418, 187 Va. '619—Richmond Coca- 
Cola Bottling Works v. Andrews, 
3 S.E.2d 419, 173 Va. 240—Yonker 
V. Williams, 192 S.E. 763, 169 Va, 
294. 

Wash.—Eckerson v. Ford’s Prairie 
School Dist. Ho. 11 of Lewis Coun¬ 
ty, 101 P.2d 345, 3 Wash.2d 475— 
Seibly v. City of Sunnyside, 35 P- 
2d 56, 178 Wash. 632. 

Wyo.—Phelps v. Woodward Const. 

Co., 204 P.2d 179. 

45 C.X p 921 note 99. 

Principal and independent contractor 
Independent contractor’s negli¬ 
gence concurring with that of prin¬ 
cipal did not relieve principal from 
liability.—Daly v. Swift & Co., 300 
P. 265, 90 Mont. 62. 

72. U.S.—^Hamilton v. Southern Ry. 
Co., C.C.A.Va., 162 F.2d 884—Cor¬ 
pus Juris quoted in Inland Power 
& Light Co. V. Grieger, C.C.A. 
Wash., 91 F.2d 811, 816, 112 A.L.R. 
1075. 

Ala.—^Watt V. Combs, 12 'So.2d 189, 
244 Ala. 31, 145 A.L.R. 667, fol¬ 
lowed in 12 So.2d 197, 244 Ala. 39. 
Ark.—Corpus Juris quoted in Healy 
& Roth V. Balmat, 74 S.W.2d 242, 
245, 189 Ark. 442—Corpus Juris 
quoted in Coca-Cola Bottling Co. 
V. McAnulty, 50 S.W.2d 577, 578, 
185 Ark. 970. 

Cal.—^Rodriguez v. Savage Transp. 
Co., 175 P.2d 37, 77 Cal.App.2d 162 
—Bauman v. City and County of 
San Francisco, 108 P.2d 989, 42 Cal. 
App,2d 144. 

Ga.—^Wright v. Southern Ry. Co., 7 
S..E.2d 793, 62 Ga.App. 316. 

Ill.— Corpus Juris cited iu Votrian v. 

Quick, 271 Ill.App. 259, 262. 

Ky.—^Alva West & Co. v. Corwin, 117 
S.W.2d 192, 273 Ky. 557. 

La.—Green v. Chotin, App., 159 So. 
760. 

Md.— Corpus Juris quoted in Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416, 423, 175 Md. 334— Corpus 
Juris quoted in Armiger v. Balti¬ 
more Transit Co., 196 A- 111, 116, 
173 Md. 416— Corpus Juris quoted 
in Yellow Cab Co. v. Lacy, 170 A. 
190, 192, 165 Md. 688. 

Mo.— Corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S.W.2d 199, 202, 335 Mo. 335. 
N.M.— Corpus Juris quoted in Rix v. 
Town of Alamogordo, 77 P.2d 765, 
769, 42 H.M. 326. 

N.C.—^Harris v. Montgomery Ward & 
Co., 63 S.E.2d 536, 230 N.C. 485— 
Henderson v. Powell, 19 S.E.2d 876, 
221 N.C. 239. 

N.D.— Corpus Juris quoted in. Bil- 
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Transfer 

Co.. 237 N.W. 714, 717, 61 N.D 184 
S.C.—Corpus Juris quoted in Lan- 
dreth v. Atlantic Refining Co 
S.E. 727. 730, 177 S.C. 490-~CorpTig 
Juris quoted iu Huggins v. Atlan¬ 
tic Coast Line R. Co., 155 SB 839 
840, 158 S.C. 501. ’ ’ 

Tenn.—Morris v. Bolling, Apn 21 R 
S.W.2d 754. 


Tex.—Atchison v. Texas & P. Ry 

Co., 186 S.W.2d 228, 143 Tex. 466_ 

Southwestern Greyhound Lines v 
Wafer, Civ.App., 208 S.W.2d 614 
error refused—City of Waco v 
Teague, Civ.App., 168 S.W.2d 621— 
Galveston, H. & S. A. R. Co v 
Vollrath, 89 S.W. 279, 40 TexCiv.* 
App. 46, error refused. 

45 C.J. p 922 note 1. 


73. U.S.—Hamilton v. Southern Ry. 
Co., C.C.A.Va., 162 P.2d 884—Corl 
pus Juris quoted in Inland Power 
& Light Co. v. Grieger, C.C.A 
Wash., 91 P.2d 811, 816, 112 ALR 
1075. 

Ala.—^Watt V. Combs, 12 So.2d 189, 
244 Ala. 31, 145 A.L.R, 667, follow¬ 
ed in 12 So.2d 197, 244 Ala. 39. 

Ark.—Temple Cotton Oil Co. v. 
Brown, 96 S.W.2d 401, 192 Ark. 877 
—Corpus Juris quoted in Healy & 
Roth v. Balmat, 74 S.W.2d 242, 245, 
189 Ark. 442— Corpus Juris quoted 
in Coca-Cola Bottling Co. v. Mc¬ 
Anulty, 50 S.W.2d 577, 578, 185 
Ark. 970. 

Cal.—Rodriguez v. Savage Transp. 
Co., 175 P.2d 37, 77 Cal.App.2d 162 
—Sawdey v. R. W. Rasmussen Co., 
290 P. 684, 107 Cal.App. 467. 

Ga.—^Fulcher v. Rowe, 50 S.E.2d 378, 
78 Ga.App. 241—^Wright v. South¬ 
ern Ry. Co., 7 S.E.2d 793, 62 Ga. 
App. 316. 

Ill.— Corpus Juris cited in Votrian v. 
Quick, 271 Ill.App. 259, 262. 

Iowa.—McDonald v. Robinson, 224 N. 
W. 820, 207 Iowa 1293, 62 AL.R. 
1419—McDonald v. Padzensky, 224 
N.W. 824. 

Ky.—Alva West & Co. v. Corwin, 117 
S.W.2d 192, 273 Ky. 557—Riley v. 
Louisville & N. R. Co., 21 S.W.2d 
990, 231 Ky. 564. 

Md.— Corpus Juris quoted in Balti¬ 
more Transit Co. v. Bramble, 2 A 
2d 416, 423, 175 Md. 334— Corpus 
Juris quoted in Armiger y. Balti¬ 
more Transit Co., 196 A. Ill, 116, 
173 Md. 416— Corpus Juris quoted 
in Yellow Cab Co. v. Lacy, 170 A 
190, 192, 165 Md. 588. 

Mo.— Corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S.W.2d 199, 202, 336 Mo. 
335. 

Mont.—Bensley v. Miles City, 9 P.2d 
.168, 91 Mont. 561. 

N.M.— Corpus Juris quoted iu Rix v. 
Town of Alamogordo, '77 P.2d 765, 
769, 42 N.M. 325. 
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tent,*^^ and that such other cause is not attributable 
to the person injured.'^^ Jt is no defense to one of 
the concurrent tort-feasors that the injury would 
not have resulted from his negligence alone, with¬ 
out the negligence or wrongful acts of the other 


concurrent tort-feasor7^ 

On the other hand, it must appear that the person 
sought to be charged was responsible for one of the 
causes which resulted in the injury,'^'^ and no re¬ 
covery can be had from a defendant in a case where 


—Henderson v. Powell, 19 S.E.2d 
*876, 221 N.C. 239. 

_Corpus Juris ciuoted in Bil¬ 
lingsley V. McCormick Transfer 
Co., 237 N.W, 714, 717, 61 N.D. 184. 

Okl—Oklahoma Gas & Electric Co. 

V. Butler, 124 P.2d 397, 190 Okl. 
393. 

Pa.—Mars v. Meadville Tel. Co., 23 
A.2d 856, 344 Pa. 29. 

S,C._Corpus Juris quoted in Lan- 

dreth v. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490—Corpus 
Juris quoted in Huggins v. Atlan¬ 
tic Coast Line R. Co., 155 S.E. 839, 
840. 158 S.C. 501. 

Tenn.—Thompson v. Hawes, 162 S. 

W. 2d 71, 25 Tenn.App. 581. 

45 C.J. p 922 note 2. 

74. U.S.—Corpus Juris quoted in In¬ 
land Power & Light Co. v. Grieger, 
C.C.A.Wash., 91 P.2d 811, 816, 112 
A.L.R. 1075. 

Ark.—Corpus Juris quoted in Healy 
& Roth V. Balmat, 74 S.W.2d 242, 
245, 189 Ark. 442—Corpus Juris 
quoted in Coca-Cola Bottling- Co. v. 
McAnulty, 60 S.W.2d^677, 578, 185 
Ark. 970. 

Md.—Corpus Juris ^tuoted in Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416, 423, 175 Md. $34—Corpus 
Juris quoted in Armiger v. Balti¬ 
more Transit Co., 196 A. Ill, 116, 
173 Md. 416—Corpus Juris au-oted 
in Yellow Cab Co. v. Lacy, 170 A. 
190, 192, 165 Md. 588. 

Mass.—^Wallace v. Ludwig, 198 M.E. 
159, 292 Mass. 251. 

Mo.—Corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S.W.2d 199, 202, 335 Mo. 335. 

KM.—Corpus Juris quoted in Rix v. 
Town of Alamogordo, 77 P.2d 765, 
769, 42 KM. 325. 

KD.—^Corpus Juris quoted in Billing¬ 
sley V. McCormick Transfer Co., 
237 KW. 714, 717, 61 KB. 184. 

S.C.—Corpus Juris quoted in Lan- 
dreth v. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490—Corpus 
Juris quoted in Huggins v. Atlan¬ 
tic Coast Line R. Co., 155 S.E. 839, 
840, 158 S.C. 501. 

Wis.—Geuder, etc., Co. v. Milwaukee, 
133 KW. 835, 147 Wis. 491. 

75. U.S.—Corpus Juris quoted in In¬ 
land Power <& Light Co. v. Grieger, 
C.C,A.Wash„ 91 P.2d 811, 816, 112 
A.L.R. 1075. 

Ark.—Corpus Juris quoted in Healy 
& Roth V. Balmat, 74 S.W.2d 242, 
245, 189 Ark. 442—Corpus Juris 
quoted in Coca-Cola Bottling Co. 
V. McAnulty, 50 S.W.2d 677, 678, 
185 Ark. 970. 


Ill.—Corpus Juris cited in Votrian v. 
Quick, 271 Ill.App. 259, 262. 

Ky.—^Alva West & Co. v. Corwin, 117 
S.W.2d 192, 273 Ky. 557. 

La.—Green v, Chotin, App., 159 So. 
760. 

Md.— Corpus Juris quoted in Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416. 423, 175 Md. 334— Corpus 
Juris quoted in Armiger v. Balti¬ 
more Transit Co., 196 A. Ill, 116, 
173 Md. 416— Corpus Juris quoted 
in Yellow Cab Co. v. Lacy, 170 A. 
190, 192, 165 Md. 588. 

Mo.— corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S.W.2d 199, 202, 335 Mo. 335 
—Dixon V. Wabash R. Co., App., 
198 S.W.2d 395—Sisk v. Chicago, B. 
& Q. R. Co., App., 67 S.W.2d 830— 
Inland Valley Coal Co- v. Wells, 
App., 24 S.W.2d 208. 

KM.—Corpus Juris quoted in Rix v. 
Town of Alamogordo, 77 P.2d 765, 
769, 42 KM. 325. 

KC. —Sample v. Spencer, 24 S.E.2d 
241, 222 KC. 580. 

KD. —Corpus Juris quoted in Bil¬ 
lingsley V. McCormick Transfer 
Co., 237 KW. 714, 717, 61 KD. 184. 

Pa.—Mars v. Meadville Tel. Co,, 23 
A.2d 856, 344 Pa. 29. 

S.C.— Corpus Juris quoted in Lan- 
dreth v. Atlantic Refining Co., 181 
S.E, 727, 730, 177 S.C. 490— Corpus 
Juris quoted in Huggins v. Atlan¬ 
tic Coast Line R. Co., 155 S.E. 839, 
840, 158 S.C. 601. 

45 C.J. p 923 note 4. 

Contributory negligence as proxi¬ 
mate cause see infra § 129. 

76. U.S.—Hower v. Roberts, C.C.A. 

Mo., 153 F.2d 726—Houser v. Kurn, 
C.C.A.Okl., 100 F.2d 488—Butler 
Mfg. Co. V. Wallace & Tiernan 
Sales Corp., D.C.Mo., 82 F.Supp. 
635—Kittleson v. American Dist. 
Tel. Co., D.C.Iowa, 81 F.Supp. 25— 
Gilmore v. United Air Lines Trans¬ 
port Corporation, D.C.Cal., 20 F. 
Supp. 371. 

Ark.—Swan v. Attaway, 201 S.W.2d 
27, 211 Ark. 510. 

Cal.—Cummings v. Kendall, 93 P.2d 
633, 34 Cal.App.2d 379. 

Ga.—Truckaway System v. Harrigan, 
53 S.E.2d 186, 79 Ga.App. 117— 
Atlanta Gas Light Co. v. Mills, 51 
S.E.2d 705, 78 Ga.App. 690—Clinton 
V. Gunn-Willis Lumber Co., 49 S.E. 
2d 143, 77 Ga.App. 643—Tallman v. 

. Green, 41 S.E.2d 339, 74 Ga,App. 
731—Eidson v. Felder, 22 S.E.2d 
523, 68 Ga.App. 188—Southern Ry. 
Co. V. Blanton, 10 S.E.2d 430, 63 
Ga.App. 93—Callahan v. Cofield, 7 
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S.E.2d 592. 61 Ga.App. 780—South- 
ern Ry. Co. v. Blanton, 192 S.E. 
437, 56 Ga.App. 232—McGinnis v. 
Shaw, 167 S.E. 533. 46 Ga.App. 248. 
Ill.—^Andrews v. Chicago Transit 
Authority, 86 N.E.2d 283, 337 HI. 
App. 653. 

La.—Lofton v. Cottingham, App., 172 
So. 377. 

Mich.—^Wiles v. New York Cent. R. 

Co., 19 KW.2d 90, 311 Mich. 540. 
Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765, 196 Miss. 131. 

Mo.—State ex rel. Hauck Bakery Co. 

V. Haid, 62 S.W.2d 400, 333 Mo. 76— 
Neal V. Curtis & Co. Mfg. Co., 41 
S.W.2d 543, 328 Mo. 389—Brown v. 
Alton R. Co., 151 S.W.2d 727, 236 
Mo.App. 26—Henry v. First Kat. 
Bank, 115 S.W.2d 121, 232 Mo.App. 
1071. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 KW.2d 384, 142 
Neb. 439—Bergendahl v. Rabeler, 
276 KW. 673, 133 Neb. 699—^An¬ 
drews V. Clapper, 274 KW. 209, 133 
Neb. 110—Rogers v. Brown, 260 N. 

W. 794, 129 Neb. 9—Zielinski v. 
Dolan, 254 KW. 695, 127 Neb. 153. 

KJ.—Robbins v. Thies, 189 A. 67, 
117 KJ.Law 389. 

Okl.—Oklahoma Ry. Co. v. Ivery, 204 
P.2d 978—Pure Oil Co. v. Taylor, 
155 P.2d 529, 195 Okl. 93—Caesar 
V. Phillips Petroleum Co., 104 P.2d 
429, 187 Okl. 559—Garrett v. Ha¬ 
worth, 83 P.2d 822, 1S3 Okl. 569— 
Missouri Motor Distributing Co. v. 
Barker, 39 P.2d 544, 170 Okl. 183— 
Burt Corporation v. Crutchfield, 6 
P.2d 1055, 153 Okl 2. 

Wash.—^Nicholson v. Postal Tele¬ 
graph Cable Co. of Washington, 
299 P. 397, 162 Wash. 603. 

77. U.S.—McClave v. Moulton, C.C. 
A.Kan., 123 P.2d 450—State of Md., 
for Use of Pumphrey, v. Manor 
Real Estate & Trust Co., D.C.Md., 
83 F.Supp. 91. 

Ariz.—Southwestern Freight Lines & 
Floyd, 119 P.2d 120, 58 Ariz. 249. 
Ark.—Corpus Juris quoted iu Healy 
& Roth V. Balmat, 74 S.W.2d 242, 
245, 189 Ark. 442—Corpus Juris 
quoted iu Coca-Cola Bottling Co. 
V. McAnulty, 50 S.W.2d 577, 578, 
185 Ark. 970. 

Cal.—Adrian v. Guyette, 69 P.2d 197, 
21 Cal.App.2d 306. 

Del.—Elliott V. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

Ill.—Sprickerhoff v. Baltimore & O. 
R. Co.. 55 KE.2d 532. 323 Ill.App. 
340—Crowley v. Bugg, 10 N.E.2d 
678, 292 Ill.App, 210. 

Kan.—^Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294. 
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plaintiff’s injuries could have resulted from any of 
several independent causes, only one of which can 
be attributed to such defendantJ^ Where the neg¬ 
ligence of two persons is claimed to have been in¬ 
volved in the production of an accident, one may 
defend on the ground that the negligence of the oth¬ 
er was the sole proximate cause thereof.More¬ 
over, if the injury was attributable to a third per¬ 
son, or he was the sole proximate cause thereof, it 
is immaterial whether or not the act as to the third 
person was negligence on his part.^® The concur¬ 
ring negligence of another cannot transform the 
remote into the proximate cause of an injury or 
create or increase liability therefor and,, when 
the first of a series of happenings is no wrong at 
all, it may not be conjoined to increase or enlarge 
the responsibilities for later wrongful acts.^^ 
Where an injury results from two combined causes, 


one negligent, and the other nonnegligent or purely 
accidental, the law places no liability on the person 
responsible for the negligent cause when the non¬ 
negligent cause alone would have been sufficient to 
bring about the injury.^^ 

b. Nature of Sole or Concurrent Cause 

In genera!, concurrent causes are causes acting to- 
gether to produce an injury which would not have result- 
ed in the absence of either. However, two distinct, sue- 
cessiye, and unrelated causes cannot be concurrent; one 
of them must be the proximate and the other the remote 
cause. The negligence of a third person Is the ‘*soIe 
cause" where it causes th« injury without any concur¬ 
ring negligence of the defendant. 

In general, concurrent causes within the rules 
considered supra subdivision a of this section, are 
causes acting contemporaneously and which togeth¬ 
er cause the injury,S4 which injury would not have 


Minn.—Harris v. Wood, S N.W.2d 
818, 214 Minn. 492. 

Mo. —Corpus Juris quoted in Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S-W.2d 199, 202, 335 Mo. 
335. 

N.M.—^Rix V. Town of Alamogordo, 
77 P.2d 765, 42 H.M. 325. 

N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E.2d 586, 230 N.C. 485— 
Henderson v. Powell, 19 S.E.2d 876, 
221 N.C. 239. 

N.D,—Corpus Juris quoted in Bil¬ 
lingsley V. McCormick Transfer 
Co., 237 N.W. 714, 717, SI N.D. 184. 
S.C.— Corpus Juris quoted in Lan- 
dreth v. Atlantic Refining- Co., 181 
S.E. 727, 730, 177 S.C. 490. 

Tex.—City of Waco v. Branch, Civ. 

App., 8 S.W.2d 271. 

45 C.J. p 923 note 5. 

Aggravation of accident 

One is not liable for the aggrava¬ 
tion of an accident unless he is a 
cause of it.—Maiwald v. Public Serv¬ 
ice Co. of N. H., 41 A.2d 247, 93 N.H. 
276. 

Conjunctive acts of third person and 
plaintiff 

Where injury was caused by con¬ 
junctive acts or omissions of third 
person and plaintiff, defendant can¬ 
not be held liable.—Georgia Power 
Co. V. Kinard, 170 S.E. 688, 47 Ga. 
App. 483. 

78. Ariz.—Owl Brug Co. v. Crandall, 
•80 P.2d 952, 52 Ariz. 322, 120 A-L:r. 
1521. 

Md.—Garbis v. Apatoff, 63 A.2d 307 
—Mullan V. Hacker, 49 A.2d 640, 
187 Md. 261—Regent Realty Co. v. 
Ford, 146 A. 457, 157 Md. 514. 
Miss.—^Blizzard v. Fitzsimmons, 10 
So.2d 343, 193 Miss. 484. 

Pa.—^Venzel v. Valley Camp Coal Co., 
156 A. 240, 304 Pa. 583—^Long v. 
Frock, 156 A. 88, 304 Pa. 355. 

Tex.—Houston E. <& W. T. Ry. Co. v. 
Southern Pine Lumber Co., Civ. 
App., 38 S.W.2d 156. 


Cause as “speculative” 

The cause of an accident may he 
said to be speculative when it is as 
likely that accident happened from 
one cause as another.-—^Jankelson v. 
Sisters of Charity of House of Provi¬ 
dence in Territory of Washington, 
136 P.2d 720, 17 Wash.2d 631. 

79. Conn.—^Ferino v. Palmer, 62 A. 
2d 433, 133 Conn. 463. 

80. Tex.—International-Great North¬ 
ern R. Co. V. Acker, Civ.App., 128 
S.W.2d 606, error dismissed, judg¬ 
ment correct. 

81. Ark.—Corpus Juris quoted in 

Healy & Roth v. Balmat, 74 S.W.2d 
242, 245, 189 Ark. 442—Corpus 

Juris quoted in Coca-Cola Bottling 
Co. V. McAnulty, 60 S,W.2d 577, 
578, 185 Ark. 970. 

S.C.—^rpus Juris quoted in Lan- 
dreth v. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490. 

Tex.—Corpus Juris quoted in Fort 
Worth & B. C. Ry. Co. v, Rowe, 
Civ.App., 69 S.W.2d 169, 172. 

45 C.J. p 923 note 6. 

82. Miss.—Blizzard v. Fitzsimmons, 
10 So.2d 343, 193 Miss. 484. 

83. U.S.—Chicago, R. I. & P. Ry. 
Co. V. Fanning, C.C.A.Colo., 42 F.2d 
799. 

Ohio.—Greenburg v. City of Steuben¬ 
ville, App., 72 N.E.2d 125. 

Va.—^American Oil Co. v. Boyle, 183 
S.E. 259, 166 Va. 1. 

Preponderance of other causes 
Author of negligence with respect 
to one of causes • preceding injurious 
effect is not legally responsible for 
injury, if other causes so prepon¬ 
derated in bringing about result that 
injury was just as likely to have en¬ 
sued without such negligence.— 
Wright V. Southern Ry. Co., 7 S.E. 
2d 793, 62 Ga.App. 316. 

84. U.S.—^Kittleson v. American 
Bist. TeL Co., B.C.Iowa, 81 F.Supp. 
25. 


Ala.—^Aplin v. Bean, 164 So. 737, 231 
Ala. 320. 

Ariz.—Lyric Amusement Co. v. Jef¬ 
fries, 120 P.2d 417, 58 Ariz. SSI- 
Salt River Valley Water Users' 
Ass'n v. Cornum, 63 P.2d 639, 49 
Ariz. 1. 

Cal.—Fishman v. Silva, 2 P.'2d 473, 
116 Cal.App. 1. 

Ill.—Corpus Juris cited in Votrian 
V. Quick, 271 Ill.App. 259, 262. 

Ky.—Reibel y. Woolworth, 190 S.W. 
2d 866, 301 Ky. 76. 

Mich.—Gleason v. Hanafin, 13 N.W. 

2d 196, 308 Mich. 31. 

Mo.— Corpus Juris quoted in Byars 
V. St. Louis Public Service Co., 66 
S.W.2d 894, 900, 334 Mo. 278. 
N.Y.— Corpus Juris cited in Sherman 
V. Millard, N.Y.Sup., 259 N.Y.S. 
415, 422, 144 Misc. 748, reversed on 
other grounds Sherman v. Leicht, 
264 N.Y.S. 492, 238 App.Biv. 271. 
Ohio.—Garbe v. Halloran, 83 N.E.2d 
217, 150 Ohio St. 476. 

Okl.—Corpus Juris quoted in Janow 

V. Lewis, 172 P.2d 315, 318, 197 Okl. 
415. 

Pa.—McVeigh v. Scranton-Spring 
Brook Water Service Co., Com.Pl., 
46 Lack.Jur. 177. 

Tenn.—^Waller v. Skteleton, App., 212 
S.W:2d 690, certiorari denied 211 
S.W.2d 445, 186 Tenn. 433. 

Tex.— Corpus Juris cited in Dixie 
Motor Coach Corporation v. Gal¬ 
van, Civ.App., 56 S.W.2d 268, 271. 
W.Va.—Miller v. Douglas, 6 S.E.2d 
799, 121 W.Va, 638. 

45 C.J. p 925 note 19. 

Bistinguished from “Joint negli¬ 
gence” 

^Concurrent negligence" as distin¬ 
guished from “joint negligence" aris¬ 
es where injury is proximately 
caused by concurrent wrongful acts 
or omissions of two or more persons 
acting independently. 

Mich.—Barkman v. Montague, 298 N. 

W. 273, 297 Mich. 53S. 
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resulted in the absence of either.^S it is not nec¬ 
essary that the negligent parties should have acted 
in concert, with a common design,^6 or that there 
should have been a joint operation or union of act 
and intent^'^ Concurrent negligent acts which may 
impose liability on two individuals acting separately 
need not necessarily occur simultaneously if they 
are so related as directly to contribute to the acci¬ 
dent;^® but if two distinct causes are successive 
and unrelated in operation they cannot be concur¬ 
rent; one of them must be the proximate and the 
other the remote cause,®^ and this applies where one 


of the unrelated causes is extraordinary and unex- 
pected.^o Where the negligence of one consists in 
a condition merely which is rendered injurious by 
the subsequent negligence of a third person, the acts 
of the two persons are not concurrent but, where 
the author of a negligent static condition should 
reasonably have anticipated that the primary and 
active negligence which started the sequence which 
produced the injury might occur and that it would 
act together with the static condition and produce 
injury, the two acts of negligence are both proxi¬ 
mate causes of the injury, although they are not 


Mo.—Carr v. St. Louis Auto Supply 
Co., 239 S.W. 827, 293 Mo. 562— 
Berryman v. People's Motorbus Co. 
of St Louis, 54 S.W.2d 747, 228 Mo. 
App. 1032, certiorari quashed State 
ex rel. St. Louis Public Service Co. 
V. Becker, 66 S.W.2d 146, 334 Mo. 
115- 

85. Cal.—Cummings v. Kendall, 93 
P.2d 633, 34 Cal.App.2d 379. 

jll, —Corpus Juris cited la Votrian 
V. Quick, 271 Ill.App. 259, 262. 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590. 162 Kan. 294. 

Mo.— Corpus Juris quoted ia Byars 

V. St. Louis Public Service Co., 66 
S.W.2d 894. 900, 334 Mo. 278. 

Neb.—Bergendahl v. Rabeler, 268 N. 

W. 459, 131 Neb. 538. 

N.T. —Corpus Juris cited ia Sherman 
V. Millard, 259 N.Y.S. 415, 422, 144 
Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 N. 
Y.S. 492, 238 App.Div. 271. 

Okl,—^M. & D. Motor Freight Lines 
V. Kelley, 202 P.2d 215— Corpus 
Juris quoted in Janow v. Lewis, 
172 P.2d 315, 318, 197 Okl. 415— 
Oklahoma Gas & Electric Co. v. 
Butler, 124 P.2d 397, 190 Okl. 393— 
City of Okmulgee v. Hemphill, 83 
P.2d 189, 183 Okl. 450. 

Pa.—Schiele v. Motor Freight Ex¬ 
press, 36 A.2d 467, 348 Pa. 525, fol¬ 
lowed in Parsons v. Motor Freight 
Express, 36 A.2d 470, 348 Pa. 530— 
Holstein v. Kroger Grocery Bak¬ 
ing Co., 34 A.2d 491, 348 Pa. 183— 
Hughes V. Pittsburgh Transp. Co., 
150 A. 153, 300 Pa. 55. 

S.C.—Home v. Southern Ry. Co., 197 
S.E. 31, 186 S.C. 525, 116 A.L.R. 
745. 

W.Va.—Tawney v. Kirkhart, 44 S.E. 
2d 634. 

45 C.J. p 925 note 20. 

86. U.S.—Houser v. Kurn, C.C.A- 
Okl., 100 F.2d 488. 

Cal-—Finnegan v. Royal Realty Co., 
App., 204 P.2d 661. 

Me.—Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Neb.—Robinson v. Dawson County 
Irr. Co., 15 N.W.2d 231, 145 Neb. 32. 

—Oklahoma Ry. Co. v. I very, 204 
P-2d 978—^tJnion Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327— 


Phillips Petroleum Co. v. Vander- 
griff, 122 P.2d 1020, 190 Okl. 280— 
Caesar v. Phillips Petroleum Co., 
104 P.2d 429, 187 Okl. 559—Garrett 
V. Haworth, S3 P,2d 822, 183 Okl. 
569. 

Tenn-—^Waller v. Skeleton, App., 212 
S.W.2d 690, certiorari denied 211 
S.W.2d 445, 186 Tenn. 433—White¬ 
hurst V, Howell, 98 S.W.2d 1071, 
20 Tenn.App. 314. 

Tex.—English v. Murphy, Clv.App., 
145 S.W.2d 201. 

87. Tenn.—^Whitehurst v. Howell, 98 
S.W.2d 1071, 20 Tenn.App. 314. 

Joint or separate negligence 

The negligence of several people, 
proximately causing accident, may 
be either joint negligence or separate 
negligence of each; in case of joint 
negligence they act together in con¬ 
cert and either do something togeth¬ 
er which they should not do or fail 
to do something which they are to¬ 
gether obligated to do under circum¬ 
stances; in case of separate negli¬ 
gence they do not act in concert, but 
each is independently guilty of neg¬ 
ligence in doing something he should 
not do or failing to do something he 
should do, and negligent acts of each 
are combined by unfortunate circum¬ 
stances to produce accident.—Russo 
V. Aucoin, La-App-, 7 So.2d 744. 

88. Cal.—Cummings v. Kendall, 93 
P.2d 633, 34 Cal.App.2d 379. 

Pa.—O'Malley v. Laurel Line Bus 
Co., 166 A. 868, 311 Pa. 251. 
Concurrence in consequence 

Concurrent negligence consists of 
negligence of two or more persons 
concurring, not necessarily in point 
of time, but in point of consequence 
in producing a single, indivisible in¬ 
jury.—Garbe v. Halloran, 83 N.E.2d 
217, 150 Ohio St. 476. 

89. U.S.—Littell V. Argus Produc¬ 
tion Co., aC-A-Kan., 78 F.2d 955. 

Ariz.—^Lyric Amusement Co. v. Jef¬ 
fries, 120 P.2d 417, 58 Ariz. SSI- 
Salt River Valley Water Users' 
Ass'n V. Cornum, 63 P.2d 639, 49 
Ariz. 1. 

Fla.—^Atlantic Coast Line R. Co. v. 

Webb, 150 So. 741, 112 Fla. 449. 

Kan.—Cruzan v. Grace, 198 P.2d 154, 
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165 Kan. 638—Rowell v. City of 
Wichita, 176 P.2d 590. 162 Kan. 294 
—Thummel v. Kansas State High¬ 
way Commission, 164 P.2d 72, 160 
Kan. 532—Smith v. Mead Const. 
Co., 282 P. 708, 129 Kan. 229. 

Okl.— Corpus Juris quoted in Janow 
V. Lewis, 172 P.2d 315, 318, 197 
Okl. 415. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Harrell, 110 S.W.2d 1032. 21 Tenn. 
App, 353. 

45 C.J. p 926 note 22. 

Intervening efficient cause see infra 

§ 111 . 

Consecutive wrongs by independent 
agents cannot be conjoined to in¬ 
crease or enlarge responsibility of 
one of them.—Blizzard v. Fitzsim¬ 
mons, 10 So.2d 343, 193 Miss. 484— 
Bufkin V. Louisville & N. R. Co., 137 
So. 517, 161 Miss. 594. 

90, Okl.—Corpus Juris quoted in 
Janow V. Lewis, 172 P.2d 315, 318, 
197 Okl. 415. 

45 C.J. p 926 note 23. 

91. Ariz.—Salt River Valley Water 
Users' Ass'n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Del.—Corpus Juris quoted iu Island 
Express v. Frederick, 171 A. 181, 
187, 6 W.W.Harr. 569. 

Ill.—^Briske v. Village of Burnham, 
39 N.E.2d 976, 379 Ill. 193—Storen 
V. City of Chicago, 27 N.E.2d 53, 
373 Ill. 530—Makiel v. Sears, Roe¬ 
buck & Co., 71 N.E.2d 809, 330 Ill. 
App. 619—Baker v. Cities Service 
Oil Co., 52 N.E.2d 284, 321 IlLApp. 
142—Johnson v. Turner, 49 N,E.2d 
297, 319 IlLApp. 265. 

Ky.—Fiechter v. City of Corbin, 71 
S.W.2d 423, 254 Ky. 178. 

Miss.—Bufkin v. Louisville & N. R- 
Co., 137 So. 517, 161 Miss. 594. 

Neb.—Loudy v. Union Pae, R. Co., 21 
N.W.2d 431, 146 Neb. 676—Johnson 
V. Mallory, 243 N.W. 872, 123 Neb. 
706. 

Okl.— Corpus Juris quoted in Janow 
V. Lewis, 172 F.2d 316, 318, 197 Okl. 
415. 

45 C.J. p 926 note 21, 

Condition or occasion making injury 
possible as intervening cause see 
infra § 111 d. 
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concurrent.^2 

The cause concurring with defendant’s negligence 
may be the negligent act of a third person,if the 
act of such other is not imputable to the person 
injured,®^ or some inanimate cause,®® or, as con¬ 
sidered infra § 115, an accident or an- act of God. 
The mere fact that the concurrent cause was un¬ 
foreseen will not relieve from liability for the act 
of negligence®® unless it was so extraordinary and 
unexpected that it could not have been anticipat- 
ed.®7 

'^‘'Sole cause exempting a defendant from liabil¬ 
ity where the sole cause of the injury was the act 
of some one else, means the act or negligence of a 
third person directly causing the injury without any 
concurring or contributory negligence of defend¬ 
ant and, in order for the independent negligence 
of one defendant to constitute the sole proximate 


cause of the injuries to plaintiff and displace the 
negligence of another, it must appear that such in¬ 
dependent negligence was so disconnected in time 
and nature as to make it plain that the damage oc¬ 
casioned was in no way the natural or probable con¬ 
sequence of the negligence of the one urging his 
nonliability.®® Although a single act or omission 
may constitute both the sole and a proximate cause 
of an event,^ there can be but one sole proximate 
cause of an injury.^ ‘Troximate cause'’ is not syn¬ 
onymous with '‘sole cause,”® but is a broader and 
more comprehensive term.'* 

c. Injury Attributable to All or Any of Con¬ 
current Causes 

An Injury resulting from concurrent causes may be 
attributed to any or all of them, the same as though 
each had been the sole cause of the injury, notwithstand¬ 
ing one of the guilty persons was more culpable than the 
other and owed a greater duty. 


92. Ariz.—Lyric Amusement Co. v. 
Jeffries. 120 P.2a 417, 58 Ariz. 3S1 
—Salt River Valley Water Users' 
Ass’n V. Cornum, 63 P.2d 639, 49 
Ariz. 1. 

Innoceiit act of third person 

One who neglig'ently creates a dan¬ 
gerous condition cannot escape lia¬ 
bility for the natural and proximate 
consequences thereof, although inno¬ 
cent act of third person may have 
contributed to the final result.—^Mars 
V. Meadville Tel. Co., 23 A.2d 856, 344 
Pa. 29. 

93. Ill.—Loverde v. Consumers Pe¬ 
troleum Co., 63 N.E.2d 673, 327 Ill. 
App. 210. 

Mo.—Kennedy v. Union Elec. Co. of 
Mo., App., 203 S.W.2d 489, affirmed. 
Sup., 216 S.W.2d 756—Lottes v. 
Pessina, App., 174 S.W.2d 893. 

Keb.—Corpus Juris quoted in Hen- 
dren v. Hill, 267 K.W. 340, 343, 131 
Keb. 163. 

IsT.T.—Corpus Juris cited in Sherman 
V. Millard, 259 N.Y.S. 415, 422, 144 
Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 N. 
T.S. 492, 238 App.Div. 271. 

Okl.—Burt Corporation v. Crutchfield, 
6 P.2d 1055, 153 Okl. 2. 

S.C.—Corpus Juris quoted in Land- 
reth V. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490. 

45 C.J. p 923 note 8. 

94. S.C,—Corpus Juris quoted in 
Landreth v. Atlantic Refining Co., 
181 S.E. 727, 730, 177 S.C. 490. 

45 C.J. p 924 note 9. 

Contributory negligence as proximate 
cause see infra § 129. 

95. Ark.—Bennett v. Bell, 3 S.'W'.2d 
996, 176 Ark. 6D0. 

Kan.—Durst v. Wareham, 297 P. 675, 
132 Kan. 785. 

Mo.—Kennedy v. Union Elec. Co. of 
Mo.. App., 203 S.W.2d 489, affirmed, 


Sup., 216 S.W.2d 756—Lottes v.' 
Pessina, App., 174 S.W.2d 893— 
IVard V. City of Portageville, App., 
106 S.W.2d 497. 

S.C.— Corpus Juris quoted in Land¬ 
reth V. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490. 

45 C.J. p 924 note 11. 

Position and causal connection of ob¬ 
ject 

Where injury may be due to two 
causes, one an inanimate object and 
the other a negligent act of defend¬ 
ant, defendant will be liable if posi¬ 
tion of such object and part which 
it played in the accident cannot be 
attributed to wrongdoing of third 
person.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

96. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594—Rodriguez v. Savage Transp. 
Co., 175 P.2d 37, 77 Cal.App.2d 162 
—Sawdey v. R. W. Rasmussen Co., 
290 P. 684, 107 Cal.App. 467. 

S.C.—Horne v. Southern Ry. Co., 197 
S.E. 31, 186 S.C. 525, 116 A.L.R. 
745. 

Tex.—McAfee v. Travis Gas Corpo¬ 
ration, 153 S.W.2d 442, 137 Tex. 
314—Gulf, C. & S. F. Ry. Co. v. 
Ballew, Com.App., 66 S,W.2d 659— 
Goldstein Hat Mfg. Co. v. Cowen, 
Civ.App., 136 S.W.2d 867, error dis¬ 
missed, judgment correct—Texas 
Public Service Co. v. Armstrong, 
Civ.App., 37 S.W.2d 294, error re¬ 
fused. 

45 C.J. p 926 note 24. 

97. Ky.—Watson v. Kentucky, etc., 
Bridge, etc., Co., 126 S.W. 146, 129 
S.W. 341, 137 Ky. 619. 

45 C.J. p 926 note 25. 

Anticipation of intervening cause see 
infra § lllf. 

98. Mo.—Jurgens v. Thompson, 169 
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S.W.2d 353, 350 Mo. 914—Fasso v. 
Schuler, 159 S.W.2d 774, '349 Mo. 
160—Dixon v. Wabash R. Co., App., 
198 S.W.2d 395. 

99. Cal.—Green v. Merced County, 
144 P.2d 874, 62 Cal.App.'2d 670— 
Fishman v. Silva, 2 P.2d 473, 116 
Cal.App. 1. 

1. Tex.—^Fort Worth & Denver City 
Ry. Co. V. Burton, Civ.App., 158 S. 
W.2d '601, error dismissed. 

2. Tex.—^Fort Worth & Denver City 
Ry. Co. V. Burton, supra. 

“The statement that one thing is 
the sole cause of an accident neces¬ 
sarily excludes all other causes.”— 
Higgins V. Metzger, 143 A. 394, 398, 
101 Vt. 285. 

‘‘iSole^’ as used in the phrase “sole 
cause,” means alone, that is, the only 
one at fault, the sole author of the 
injuries complained of.—^Dixon v. 
Wabash R. Co., Mo.App., 198 ■S.W.2d 
395. 

3- Idaho.—Stearns v. Graves, 111 P. 

2d 882, 62 Idaho 312. 

Liability for negligence not consti¬ 
tuting sole cause of injury see su¬ 
pra subdivision a of this section. 
Xiimited application of issue of sole 
proximate cause 

The issue of sole proximate cause, 
as distinguished from a proximate 
cause simply, arises only where it is 
claimed that the act of a third per¬ 
son was a proximate cause, and not 
where the issue is between the in¬ 
jured person or those in privity with 
him and the person inflicting the in¬ 
jury.—^International-Great Northern 

R. Co. V- Acker, Tex.Civ.App., 128 

S. W.2d 506, error dismissed, judg¬ 
ment correct. 

4. Tex.—Hemsell v. Summers, Civ. 
App., 138 S.W.2d 865 — Carter v. 
Ferris, Civ.App., 93 S.W.^d 504, 
6rror dismissed. 
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65 C.J.S. 

Where several causes producing an injury are jury may be attributed to all or any of the causes,^ 
concurrent and each is an efficient cause without and recovery may be had against any or all of the 
which the injury would not have happened, the in- responsible persons,® although one of them was 


5 . U.s.—McClave v. Moulton, C.C.A. 

' Kan., 123 F.2d 450—State of Md., 
for Use of Pumphrey v. Manor 
Real Estate & Trust Co., D.C.Md., 
83 F.Supp. 91. 

—Southwestern Freight Lines v. 
Floyd, 119 P.2d 120, 68 Ariz. 249— 
Buckeye Irr. Co. v. Askren, 46 P.2d 
1068, 45 Ariz. 566. 

Ark.— Ward v. Walker, 178 S.W.2d 
62, 206 Ark. 998. 

(2!o1o— Corpus Juris cited iu Alden 
V. Watson, 102 P.2d 479, 483, 106 
Colo. 103. 

(ja.—Callahan v. Oofield, 7 S.E.2d 592, 
61 Ga.App. 780. 

j 2 i.—Gleason v. Cunningham, 44 InT.E. 
2d 940, 316 Ill.App. 286— Corpus 

Juris cited in Votrian v. Quick, 
271 Ill.App. 259, 262. 

Mich.— Gleason v. Hanafin, 13 IST.W. 
2d 196, 308 Mich. 31—Grand Trunk 
Western R. Co. v. Lovejoy, 7 N.W. 
2d 212, 304 Mich. 35—Barkman v. 
Montague, 298 N.W. 273, 297 Mich. 
538. 

;m:o. —Corpus Juris <iuoted in Gray v. 
Kurn, 137 S.W.2d 558, 568, 345 Mo. 
1027— Corpus Juris quoted in Byars 
V. St. Louis Public Service Co., 66 
S.W.2d 894, 900, 334 Mo. 278— Cor¬ 
pus Juris cited in General Box Co. 
V. Missouri Utilities Co., 65 S.W.2d 
442, 448, 331 Mo. 845— Corpus Juris 
cited in Applebee v. Ross, 48 S.W. 
2d 900, 901. 

Mont.— iCorpus Juris quoted in Lake 
V. Emigh, 190 P.2d 550, 563. 

N.M.—^Rix V. Town of Alamogordo, 
77 P.2d 766 , 42 N.M. 325. 

Ohio.—Worland v. . Rothstein, 49 N. 

E.2d 165, 141 Ohio St. 501. 

Okl.—Oklahoma Gas & Electric Co. v. 
Butler, 124 P.2d 397, 190 Okl. 393 
—City of Okmulgee v. Hemphill, 83 
P.2d 189, 183 Okl. 450. 

5. C.— Corpus Juris quoted in Land- | 
reth V. Atlantic Refining Co., 181 S. 
E. 727, 730, 177 S.C. 490— <Jorpus 
Juris quoted in Huggins v. Atlantic 
Coast Line R. Co., 155 S.E. 839, 
840, 158 S.C. 501. 

45 C.J. p 925 note 13. 

Xast act not determinative 

Both of the persons guilty of con¬ 
current negligence are answerable 
without reference to which one was 
guilty of the last act of negligence. 
Tex.—Texas Power & Light Co. v. 
Stone, Civ.App., 84 S.W.2a 738, 
error refused. 

Wyo.—Phelps v. Woodward Const. 
Co., 204 P.2d 179, 

6. U.S.—^Hannah v. Gulf Power Co., 
C.C.A.Pla., 128 F.2d 930—McClave 
V. Moulton, C.C.A.Kan., 123 F.2d 
460—Schwarz v. Fast, C.C.A.Neb., 
103 F.2d 865—^Brvin v. Texas Co., 
C.C.A.Ark., 97 F.2d 806--^Morris v. 


E. 1. Du Pont De Nemours & Co., 
C.C.A.Mo., 68 F.2d 788—Watson v. 
Chevrolet Motor Co. of St. Louis, 
C.C.A.Mo., 68 F.2d 686, certiorari 
denied Chevrolet Motor Co. of St. 
Louis V. Watson, 64 S.Ct. 716, 292 

U. S. 637, 78 L.Ed. 1490—^Kittleson 

V. American Dist. Tel. Co., D.C. 
Iowa, 81 F.Supp. 25—Palmer v. 
Moren, D.C.Pa., 44 F.Supp. 704. 

Ala.—Caudle v. Birmingham Elec. 
Co., 22 So.2d 417, 247 Ala. 84— 
Watt V. Combs, 12 So.2d 189, 244 
Ala. 31, 145 A.L.R. 667, followed 
in 12 So.2d 197, 244 Ala. 39—Moore 
V. Cruit, 191 So. 252, 238 Ala. 414. 
Ariz.—^Nichols v. City of Phoenix, 202 
P.2d 201, 68 Ariz. 124. 

Ark.—Willbanks v. Laster, 199 S.W. 
2d 602, 211 Ark. 88—Ward v. Walk¬ 
er, 178 S.W.2d 62, 206 Ark. OSS- 
Priestly V. Furst, 91 S.W.2d 599, 
192 Ark. 374. 

Cal.—^Cummings v. Kendall, 93 P.2d 
633, 34 Cal.App.2d 379—^Fishman v. 
Silva, 2 P.2d 473, 116 Cal.App. 1. 
Ga.—Central Truckaway System v. 
Harrigan, 53 S.E.2d 186, 79 Ga.App. 
117—^Atlanta Gas Light Co. v. 
Mills, 51 S.E.2d 705, 78 Ga.App. 
690—Smith v. American Oil Co., 
49 S.E.2d 90, 77 Ga.App. 463—Tail- 
man V. Green, 41 S.E.2d 339, 74 Ga. 
App. 731—Eidson v. Gelder, -22 S.E. 
2d 523, 68 Ga.App. 188—Southern 
Ry. Co. v. Blanton, 10 S.E.2d 430, 
63 Ga.App. 93—Callahan v. Cofleld, 
7 S.E.2d 592, 61 Ga.App. 780— 
Southern Ry. Co. v. Blanton, 192 
S.E. 437. 56 Ga,App. 232—Wright 
V. Shirley, 168 S.E. 915, 46 Ga.App. 
655—^Adams v. Jackson, 166 S.E. 
258, 4-5 Ga.App. 860, followed in 
Adams v. Price, 166 S.E. 260, 45 Ga. 
App. 862. 

Ill.—^Walters v, Checker Taxi Co., 60 
N.E.2d 260, 325 Ill.App. 578—Osin- 
ski V. Benson, 56 N.E.2d 665, 823 
Ill.App. 562—Gleason v. Cunning¬ 
ham, 44 N.E.2d 940, 316 Ill.App. 
286—Cooper v. Safeway Lines, 26 
N.E.2d ■632, 304 Ill.App. 302—Cor¬ 
pus Juris cited iu Votrian v. Quick, 
271 Ill.App. 259, 262—Lotesto v. 
Baker, 246 Ill.App. 425. 

Ind.—Dunbar v. Demaree, 2 N.E,2d 
1003, 102 Ind.App- 58'5—Kraning v. 
Taggart, 1 N.E.2d 689, 103 Ind.App. 
62—Indian Refining Co. v. Summer- 
land, 173 N.B. 269, 92 Ind.App. 429. 
Kan.—Gibson v. Bodley, 133 P.2d 112, 
156 Kan. 338—Taggart v. Yellow 
Cab Co. of Wichita, 131 P.2d 924, 
156 Kan. 88—^Mayhew v. De Cour- 
sey, 10 P.2d 10, 135 Kan. 184. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 
.260 Ky. 795. 

La.—Russo V. Aucoin, App., ’7 So.2d 
744. 


Me.—^Arnst v. Estes, 8 A.2d 201, 135 
Me. 272. 

Mich.—Gleason v, Hanafin, 13 NW.2d 
196, 308 Mich. 31—Grand Trunk 
Western R. Co. v. Lovejoy, 7 N. 
W.2d 212, 304 Mich. 3'5—Perch v. 
New York Cent. R. Co., 293 N.W. 
778, 294 Mich. 227, followed in Ba- 
licki V. New York Cent. R. Co., 293 
N.W. 892, 294 Mich. 639. 

Minn.—Nees v. Minneapolis St. Ry- 
Co., 16 N.W.2d 758, 218 Minn. 532- 
—Bartley v. Fritz, 285 N.W. 484^ 
205 Minn. 192—Kulla v. E. B. Crab¬ 
tree Co., 280 N.W. 16, .203 Minn. 
105. 

Miss.—Mississippi Cent. R. Co. v. 
Roberts, 160 So. 604, 173 Miss. 487, 
appeal dismissed 56 S.Ct. 107, 29S 

U. S. 536, 80 L.Ed. 38—Mississippi 
Power & Light Co. v. Smith, 153 
So. 376, 169 Miss. 447. 

Mo.—^Smith' v. Mabrey, 154 S.W.2d 
770, 348 Mo. 644—iCorpus Juris 

quoted in Gray v. Kurn, 137 S.W. 
2d 5'58, 568, 345 Mo. 1027—Felber 

V. Union Electric Light & Power 
1 Co.; 100 S.W.2d 494, '340 Mo. 201 

—Corpus Juris quoted in Byars v. 
St. Louis Public Service Co., 66 S. 

W. 2d 894. 900, 334 Mo. 278— Cor¬ 
pus Juris cited iu General Box Co. 
V. Missouri Utilities Co., 55 S.W. 
2d 442, 448, 331 Mo. 845. 

Mont.— Corpus Juris quoted iu Lake 
V. Emigh, 190 P.2d -550, >653. 

Neb.—Robinson v, Dawson County 
Irr. Co., 15 N.W.2d 231, 145 Neb. 
32—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439—Bergendahl v. Rabeler, 
276 N.W. 673, 13 3 Neb. 699. 

N.Y.—Pierce v. Village of Ravepa, 
22 N.Y.S.2d 32, 174 Misc. 774, re¬ 
versed on other grounds 24 N.Y.S. 
2d 369, 261 App.Div. 849. 

N.C.—Brown v. Southern Ry. Co., 

167 S.E. 479, 204 N.C. 25. 

Ohio.—Fink v. Young, 177 N.E. 286, 
39 Ohio App. 95—Columbus Ry., 
Power & Light Co. v. Lombard, 

168 N.E. '619, 33 Ohio App. 47. 
Okl.— Corpus Juris cited iu Caesar 

V. Phillips Petroleum Co., 104 P. 
2d 429, 431, 187 Okl. 559. 

Or.—^Fieger v. Imperial Skating Rink, 
35 P.2d 683, 148 Or. 137. 

Pa.—Diehl v. Fidelity Philadelphia 
Trust Co., 49 A.2d 190, 159 Pa, 
Super. <513—Kies v. Town Hall Co., 
Com.Pl., 44 Lack.Jur. 241. 

S.C.— Corpus Juris quoted iu Lan- 
dreth v. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490— Corpus 
Juris quoted iu Huggins v. Atlan¬ 
tic Coast Line R. Co., 155 S.E. 839, 
840, 158 S.C. 501. 

S.D.—Krumvieda v. Hammond, 2*7 N. 

W. 2d ,583, 71 S.D. 544. 

Tenn.—^Waller v. Skeleton, App., 212 
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more culpable,’^ and the duty owed by them to the 
injured person was not the same.^ Each wrongdoer 
is responsible for the entire result,^ and is liable as 
though his acts were the sole cause of the injury.^® 


65 C.J.j 

Where the injury results from two or more caus 
for all of which defendant is liable, it is immateri 
which was the proximate cause.^l 


•S.W.2d 690, certiorari denied 211 S. 
W.2d 445, 186 Tenn. 433. 

Tex.—^Engrlish v. Murphy, Civ.App., 
145 S.W.2d 201—-J. M. Radford 
Orocery Co. v. Andrew^, Civ.App., 
S S.W.2d 1010, reversed on other 
grounds, Com.App., 15 S.W.2d 218. 

Va.—Schools V. Walker, 47 S.E.2d 
418, 187 Va. 619—Richmond Coca- 
Cola Bottling- Works v. Andrews, 3 
S.E.2d 419, 173 Va. 240—Yonker v. 
Williams, 192 S.E. 753, 169 Va. 294. 

Wash.—Seibly v. City of Sunnyside, 
35 P.2d 56, 178 Wash. 632— Duggins 
V. International Motor Transit Co., 
280 P, 50, 153 Wash. 549 —Gahriel- 
sen V. City of Seattle, 272 P. 723, 
150 Wash. 157, 63 A.L.R. 200, af¬ 
firmed 278 P. 1071, 152 Wash. 700, 
63 A.Ii.R. 200 —^Ring-aard v. Allen 
Lubricating Co., 267 P. 43, 147 

Wash. 653. 

Wis.—Brown v. Haertel, 246 IST.W. 
691, 210 Wis. 354. 

Wyo.—Phelps v. Woodward Const. 
Co., 204 P.2d 179—Hester v. Coli¬ 
seum Motor Co,, 28'5 P. 781, 41 Wyo. 
345. 

45 C.J. p 9 2‘5 note 13. 

Joint and several liability generally 
see supra § 102. 

7. Cal.—^Reilly v. California St. Ca¬ 
ble R. Co., 173 P.2d 872, 76 Cal. 
App.2d 620. 

Ind.—^Hoesel v. Cain, 53 H.E.2d 1'65, 
222 Ind. 330, rehearing denied 53 
N.E.2d 769, 222 Ind. 330. 

Kan.—Gibson v. Bodley, 133 P.2d 112, 
156 Kan. 338—Taggart v. Yellow 
Cab Co. of Wichita, 131 P.2d 924, 
156 Kan. 88—Tilden v. Ash, 67 P.2d 
614, 145 Kan. 909. 

Mo.—Corpus Juris quoted iu Gray v. 
Kurn, 137 S.W.2d 558, 568, 345 Mo. 
:1027—Corpus Jtiris quoted In By¬ 
ars V. St. Louis Public Service Co., 
66 S.W.2d 894, 900, 334 Mo. 278— 
Corpus Juris cited in General Box 
Co, V. Missouri Utilities Co., 55 S. 
W.2d 442, 448, 331 Mo. 845. 

Mont.—Corpus Juris quoted in Lake 
V. Emigh, 190 P.2d '550, 553. 

H.Y.—Gibson v. State, 19 N.Y.S-2d 
405, m Misc, 893, affirmed 21 
Y.S.2d 362, 259 App.Div, 1104. 

S.C.—CoETpus Juris quoted in Lan- 
dreth V. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490—Corpus 
Juris quoted in Huggins v. Atlan¬ 
tic Coast Line R. Go., 156 S.E. 839, 
840, 158 S.C. 501. 

Tex.—Corpus Juris cited in Dixie 
Motor Coach Corporation, Civ.App., 
66 S.W.2d 268, 271. 

Va.—Luck V. Rice, 29 S.E,2d 2'38, 182 
Va. 373. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 


Wis.—Ready v. Hafeman, 300 N.W. 
480, 239 Wis. 1. 

45 C.J. p 923 note ’8 [c], p 925 note 
15. 

Degrees of negligence 

Injured person is not concerned 
with question of degrees of negli¬ 
gence as between concurrent tort¬ 
feasors or their respective rights in¬ 
ter sese.—^Abrego v. Tri-State Trans¬ 
it Co., La.App., 22 So.2d 681. 

8. Ga.—^Louisville & H. R. Co. v. 
Ellis, 189 S.E. 559, 54 Ga.App. 783— 
Scearce v. Gainesville, 126 S.E. 883, 
33 Ga^App. 411. 

Mo.—Corpus Juris quoted in Gray v. 

Kurn, 137 S.W.2d 558, 568, 345 Mo. 

! ’1027— <5orpus Juris quoted in By- 

! ars V. St. Louis Public Service 
Co., 66 S.W.2d 894, 900, 334 Mo. 
278. 

Mont.— Corpus Juris quoted in Lake 
V. Emigh, 190 P.2d 550, 553. 

S.C.— Corpus Juris quoted in Lan- 
dreth v. Atlantic Refining Co., 181 
S.E. 727, 730, 177 S.C. 490— Corpus 
Juris quoted iu Huggins v. Atlan¬ 
tic Coast Line R. Co., 156 S.E. 839, 
840, 158 S.C. 501. 

9. U.S.—Houser v. Kurn, C.C.A.Okl., 
100 P.2d 488. 

Cal.—^Katenkamp v. Union Realty 
Co., 98 P.2d 239, 36 Cal.App.2d 602. 
Conn.—Mahoney v. Beatman, 147 A. 

762, 110 Conn. 184, 66 A.L.R. 1121. 
Ill.—^Loverde v. Consumers Petrole¬ 
um Co., 63 3Sr.E.2d 673, 327 Ill.App. 
210—Cooper v. Safeway Lines, 26 
N.E.2d 632, 304 Ill.App. 302. 

Minn.—^Nees v. Minneapolis St. Ry. 
Co., 16 N.W.2d 758, 218 Minn. 532— 
Anderson v. Johnson, 294 K.W. 224, 
208 Minn. 373—^Kulla v. E. B. Grab- 
tree Co., 280 N.W. 16, 203 Minn. 105 i 
—Shuster v. Vecchi, 279 N.W. 841, | 
203 Minn. 76—Thorstad v. Doyle, 
273 N.W. 255, 199 Minn. 543~Find- 
ley V. Brittenham, 271 N.W. 449, 
199 Minn. 197. 

Neb.—^Zielinski v. Dolan, 254 N.W. 
69-5, 127 Neb. 153. 

Okl.—Oklahoma Ry. Co. v. I very, 204 
P.2d 978—^All Am. Bus Lines v. 
Saxon. 17,2 P.2d 424, 197 Okl. 395 
—Pure Oil Co. v. Taylor, 15'.5 P- 
-2d 629, 195 Okl. 93—City of Altus 
V. Wise, 143 P.2d 128, 193 Okl. 
288—^Union Transp. Co. v. Lamb, 
123 P.2d 660, 190 Okl. 327—Phillips 
Petroleum Co. v, VandergrifC, 122 
P.2d 1020, 190 Okl. 280—Caesar v. 
Phillips Petroleum Co., 104 P.2d 
429, 187 Okl. 559—Garrett v. Ha¬ 
worth, 83 P.2d 822. 183 Okl. 569— 
Oklahoma City v. Miller, 65 P.2d 
990, 179 Okl. 363—^Missouri Motor 
Distributing Co. v. Barker, 39 P. 
2d 544, 170 Okl, 183. 
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Vt.—Giguere v. Rosselot, 3 A.2d 53 
110 Vt. 173—Wagner v. Village < 
Waterbury, 196 A. 745, 109 V 
368. 

Wis.—^Walker v. Kroger Grocery 
Baking Co., 252 KW. 7:21, 214 W1 
519, 92 A.L.R. 680. 

Impossibility of apportioning damag 
or responsibility 

(1) Both wrongdoers ordinaril 
are liable for the entire damage, ur 
less the damage caused by each ] 
clearly separable, permitting a dis 
tinct assignment of responsibility t 
each. 

Cal.—Finnegan v. Royal Realty Co 
App., 204 P.2d 661. 

Mich.—Barkman v. Montague, 298 ^ 
W. 273, 297 Mich. 538. 

(2) Where separate and independ 
ent acts of negligence of two pei 
sons are direct cause of a singl 

I injury to third person and it is ira 
[ possible to determine in what proper 
I tion each contributed to the injur? 
either or both are responsible fo 
; the whole injury.—^Murray v. Smith 
son, 48 S.E.2d 239, 187 Va. 759. 

10. U.S.—^Miller v. Union Pac. R. Co. 
Mo., 54 S.Gt. 172, :290 U.S. 227, 7 
L.Ed. 285—^Hower v. Roberts, C 
C.A.M 0 ., 1'53 P.2d 726—Inland Pow 
er & Light Co. v. Grieger, C.C.A 
Wash., 91 P.2d 811, 12 A.L.R. 1075 

D.C.—Danzansky v. Zimbolist, 105 F 
’2d 457, 70 App.D.C. 234—Campbel 
V. District of Columbia, 78 F.2( 
725, 64 App.D.C. 375. 

Pla.—'Crenshaw Bros. Produce Co. y 
Harper, 194 So. 353, 142 Fla. 27- 
H. E. Wolfe Const. Co. v. Ellison 
174 So. 594, 1:27 Pla. 808. 

HI.—Clark v. Gitterman, 86 N.B.2c 
276, 337 Ill.App. 390—Loverde v 
Consumers Petroleum Co., 63 N.E 
2d 67-3, 327 Ill.App. 210. 

Minn.^—^Hall v. Minneapolis St. Ry 
Co., 26 N.W;2d 178, 223 Minn. 243— 
Luck V. Minneapolis St. Ry. Co. 
254 N.W. 609, 191 Minn. 503. 
Tenn.—^Waller v. Skeleton, App., 212 
'S.W.2d 690, certiorari denied 211 
S.W.2d 445, 186 Tenn. 433. 
Wash.—Crown v. Miller, 91 P.2d 713, 
199 Wash. 354—O’Neil v. Gruhn, 
85 P.2d 1064, 197 Wash. 557—Cay- 
lor V. B. C. Motor Transp., 71 P.2d 
162, 191 Wash, 365. 

Wyo.—Phelps v. Woodward Const 
Co., 204 P.2d 179. 

11. Mo.—Corpus Juris quoted in 

Gray v. Kurn, 137 S.W.2d 558, 668, 
345 Mo. 1027, 

Mont.—Corpus Juris quoted, in. Lake 
V. Emigh, 190'P.2d 550, '553. 

Pa.—^Moyer v. Blue Mountain Elec¬ 
tric Co., 144 A. 131, 29.4 Pa. 265. 
S:C.—^Corpus Juris quoted in Lan- 
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§ IIL Intervening Efficient Cause 

a. In general 

b. Requisites in general ^ 

c. Time 

d. Condition or occasion making injury 

possible 

e. Causes set in motion by primary cause 
£. Anticipation of intervening cause 

a. In G-eneral 

An intervening cause which breaks the chain of 
causation from the original negligent act or omission 
will be regarded as the proximate cause relieving the 
original wrongdoer of liability; but the mere fact that 
other forces have intervened between the defendant’s 


negligence and the plaintiff’s injury does not absolve the 
defendant where the injury was the natural and probable 
consequence of the original wrong and might reasonably 
have been foreseen. 

The doctrine of intervening efficient cause, or in¬ 
sulating the negligence of one person by the sub¬ 
sequent intervention of the active negligence of an¬ 
other, involves the question of proximate cause.^^ 
An intervening cause will be regarded as the prox¬ 
imate cause, and the first cause as too remote, where 
the chain of events is so broken that they become 
independent and the result cannot be said to be the 
natural and probable consequence of the primary 
cause, or one which ought to have been anticipat- 
ed.^3 The law will not look back from the injuri- 


dreth v, Atlantic Refining- Co., ISl 
S.E. 727, 720, 177 S.C. 490. 

45 C.J. p 925 note 17. 

12. U.S.—Atlantic Greyhound Corp. 
V. Hunt. C.C.A.N.C., 163 F.2d 117, 
certiorari denied 68 S.Ct. 154, 332 
U.S. 815, 92 L.Ed. 392. 

Ark.—Arkansas Power & Light Co. 
V- Marsh, 115 S.W.2d 825, 195 Ark. 
1136. 

Cal.—Bauman v. City and County of 
San Francisco, 108 P.2d 989, 42 
Cal,App.2d 144. 

KC,—Butner v. Spease, 6 S.E.2d 808, 
217 N.C. 82. 

liimitation oa roles of proximate 
cause and substantial factor 
The rules with respect to proxi¬ 
mate cause and substantial factor 
producing the harm are limited by 
those with respect to superseding, 
intervening causes.—Medved v. Doo¬ 
little, 19 N.W.2d 788, 220 Minn. 352. 

13. U.S.—Eberhart v. Abshire, C.C. 
A.Ind., 158 F.2d 24—Southern Pac. 
Co. V. Ralston, C.C.A.Utah, 62 F.2d 
1026, adhered to 67 F.2d 9o8— 
American Bridge Co. v. Seeds, Kan., 
144 F. 605, 610, 76 C.C.A. 407, 11 
L.R.A.,N.S., 1041. , 

Ala.—^Watt V. Combs, 12 So.2d 189, 
244 Ala. 31, 145 A.L.R. 667, follow¬ 
ed in 12 So.2d 197, 244 Ala. 39— 
Louisville & N. R. Co. v. Maddox, 
183 So. 849, 236 Ala, 594, 118 A.L. 

R. 1318—Louisville & N. R. Co. v. 
Courson. 174 So. 474, 234 Ala. 273 
—Clendenon v. Yarbrough, 171 So. 
277, 233 Ala. 269—Aplin v. Dean, 
164 So. 737, 2'31 Ala. 320—Smith v. 
Alabama Water Service Co., 143 So. 
893. 225 Ala. 510. 

Ariz.—Nichols v. City of Phoenix, 202 
P.2d 201, 68 Ariz. 124—Herzberg v. 
White, 66 P.2d 253, 49 Ariz. 313— 
Salt River Valley Water Users’ 
Ass’n V. Cornum, ‘63 P.2d 639, 49 
Ariz. 1. 

Ark.—Hayes v. Missouri Pac, R, Co., 
186 S.W.2d 780, 208 Ark. 370— Cor¬ 
pus Juris (Quoted In Southwestern 
Bell Telephone Co. v. Adams, 133 

S. W.2d 867, 871, 199 Ark. 254— 
Corpus Juids guoted In Arkansas 


Power & Light Co. v. Marsh, 115 
S.W.2d 825, 828, 195 Ark. 1135. 
Cal.—Frace v. Long Beach City High 
School Dist., 137 P.2d 60, 58 Cal. 
App.2d 566 —Provin v. Continental 
Oil Co.. 121 P.2d 740, 49 Cal.App. 
2d 417—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 Cal.App.2d 144—Mann v. Chase, 
107 P.2d 498, 41 Cal.App.2d 701— 
Poore V, Edgar Bros. Co., 90 P.2d 
808, 33 Cal.App.2d 6—Johnson v. 
Union Furniture Co., 87 P-2d 917, 
31 Cal.App. 2d 234—^McMillan v. 
Thompson, 35 P.2d 419, 140 Cal. 
App. 437—^Klarquist v. Chamber¬ 
lain & Proctor, 12 P.2d 664, 124 Cal. 
App. 398. 

Conn.—Corey v. Phillips, 10 A.2d 370, 
126 Conn. 246—Mahoney v. Beat- 
man, 147 A. 762, 110 Conn. 184, 66 
A.L.R. 1121. 

Del.—^Biddle v. Haldas Bros., 190 A. 
588, 8 W.W.Harr. -210—Willis v. 
Schlagenhauf, 188 A. 700, 8 W.W. 
Harr, 96—Stucker v. American 
Stores Corporation, 171 A. 230, 5 
W.W.Harr. 594. 

D.C.—S. S. Kresge Co. v. Kenney, 86 
F.2d 651, 66 App.D.C. 274. 

Fla.—Tampa Electric Co. v. Jones, 
190 So, 26, 138 Fla. 746. 

Ga.—Lewis v. Williams, 51 S.E.'2d 
532, 78 Ga.App. 494—^Whitaker v. 
Jones, McDougald, Smith, Pew Co., 
26 ■S.E.2d 545, 69 Ga.App. 711— 
Stallings v. Georgia Power Co., 
20 S.E.2d 776, 67 Ga.App. 435— 
McDaniel v. Brown, 6 S.E. 2d 382, 

61 Ga,App. 243, followed in McDan¬ 
iel V. Richards, 6 S.B.2d 383, 61 
Ga.App. 245 and 6 S.E.2d 384, ‘61 
Ga.App. 245—^Horton v. Sanchez, 
195 S.E. 873, 57 Ga.App. 612—Geor¬ 
gia Power Co. v. Kinard, 170 S.E. 
688, 47 Ga.App. 483. 

Idaho.—Corpus Juris cited tu Lin¬ 
der V. City of Payette, 135 P.2d 
440, 441, 64 Idaho 656. 

Ill.—^Berg V. New York Cent. R. Co., 

62 N.E.2d 676, 391 Ill. 52—Merlo v. 
Public Service Co. of Northern Il¬ 
linois, 45 N.E.2d 665, 381 Ill. 300, 
followed in 45 N.E.2d 677, 381 Ill. 
336—^Wall V. Greene, 52 N.E.2d 
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303, 321 Ill.App. 161—Campion T. 
Chicago Landscape Co., 14 N.E.2d 
879, 295 Ill.App. '225—Shayne v. 
Coliseum Bldg. Corporation, 270 Ill. 
App. 547. 

Ind.—City of Indianapolis v. Willis, 
194 N.E. 343, 208 Ind. 607. 

Iowa.—McClure v. Richard, 282 N.W. 
312, 225 Iowa 949—Gray v. City of 
Des Moines, 265 N.W. 612, 221 Iowa 
596, 104 A.L.R. 1228. 

Kan.—Greiving v. La Plante, 131 P. 
2d 898, 156 Kan. 196—Cole v. Shell 
Petroleum Corporation, 86 P.2d 740, 
149 Kan. 25— Corpus Juris quoted 
in Davies v. Shawver, 8 P.2d 9'53, 
956. 134 Kan. 772. 

Ky.—Turpin v. Scrivner, 178 S.W.2d 
971, 297 Ky. 365—Dixon v. Ken¬ 
tucky Utilities Co., 174 S.W.2d 19, 
'295 Ky. 32, 155 A.L.R. 150— -Corpus 
Juris cited in Newton v. Wether- 
by’s Adm'x, 153 S.W.2d 947, 949, 287 
Ky. 400—Sutton’s Adm’r v. Ken¬ 
tucky Utilities Co., 53 S.W.2d 711, 
245 Ky. 470— Corpus Juris cited in 
Wright V. L. C. Powers <fe Sons, 38 
S.W.2d 465, 466, 235 Ky. ’572— 
Consolidated Coach Corporation v. 
Saunders, 17 S.W.2d 233, 229 Ky. 
284. 

La.—^Picou V. J. B. Lxike’s Sons, App., 
11 So.2d 38, affirmed 16 So.2d 466, 
204 La. 881—Cornell v, U. S. Fidel¬ 
ity & Guaranty Co., App., 8 So.2d 
364—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135—Mag- 
giore V. Laundry & Dry Cleaning 
Service, App., 150 So. 394—Stumpf 
V. Baronne Building, 135 So. 100, 
16 La.App. 702. 

Me.—iPetersen’s Case, 25 A.2d 240, 
138 Me. 289. 

Md.—Garbis v. Apatoif, 63 A.2d 307. 

Maas.—^Bellows v. Worcester Stor¬ 
age Co., 7 N.E.2d 588, 297 Mass. 188 
—Bratton v. Rudnick, 186 N.E. 
669, 2S3 Mass. 556—Gordon v. Bed¬ 
ard, 164 N.E. 374, 265 Mass. 408. 

Minn.—^Willner v. Wallinder Sash & 
Door Co., 28 N.W.2d 682, 224 Minn. 
361. 

Miss.—Stewart v. Kroger Grocery, 
etc., Co., 21 So.2d 912, 198 Miss. 
371—Mississippi City Lines v. Bui- 
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ous consequences beyond the last efficient cause, 
especially where an intelligent and responsible hu¬ 
man being has intervened.i^ 

On the other hand, it is well settled that the mere 
fact that other causes, conditions, or agencies have 


65 C. J. S. 

intervened between defendant’s negligence and the 
injury for which recovery is sought is not of itself 
sufficient in law to relieve defendant from liabil¬ 
ity and if the injury is the natural and probable 
consequence of the original negligent act or omis- 


lock, 13 'So.2d 34, 194 Miss. 630, 
145 A.L,.R, 1199—Superior Oil Co. 
V. Richmond, 159 So. 850, 172 Miss. 
407—Public Service Corporation v. 
Watts, 150 So. 192, 168 Miss. 235. 
Mo.—Browne v. Creek, 209 S.W.2d 
900, 357 Mo. 576—Semar v. Kelly. 
176 S.W;2d 289, 35’2 Mo. 157—Cor¬ 
pus Juris cited iu Hollister v. A. S. 
Aloe Co., 156 S.W.2d 606, 608, 248 
Mo. 1055—Corpus Juris cited in 
General Box Co. v. Missouri Util¬ 
ities Co., 55 S.W.2d 442, 448, 331 
Mo. 845—Dennis v. Creek, App., 
211 S.W.2d 5'9—Henry v. First Nat. 
Bank. 115 S.W.2d 121, 232 Mo.App. 
1071. 

Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439—Greco v. Shaver, 2 N.W. 
2d 526, 141 Neb. 1—Moses v, Mit¬ 
chell. 298 N.W. 338. 139 Neb. 606. 
N.J.—Conrad v. Gerber, 147 A, 476, 
106 N.J.Law 158. 

N.Y.—Miller v. National Bread Co., 
286 N.Y.S. 908, 247 App.Div. 88— 
iSherman v. Millard, 259 N.Y.S. 415, 

144 Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 
N.Y.S. 492, 238 App.Div. 271—Gal¬ 
vin V. Lynch, 241 N.Y.S. 479, 137 
Misc. 126. 

N.C.—^Banks v. Shepard, 52 S.E.2d 
215, 230 N.C. 86—^Warner v. Laza¬ 
rus, 47 S.E.2d 496, 229 N.C. 27— 
General American Life Ins. Co. v. 
Stadiem, 25 S.E.2d 202, 223 N.C. 
49—Montgomery v. Blades, 12 S.E. 
2d 217, 218 N.C. 680—Butner v. 
Spease, 6 S.E.2d 808, 217 N.C. 82— 
Craver v. Franklin Cotton Mills, 

145 S.E. 570, 196 N.C. 330. 

Ohio.—Hrovat v. Cleveland Ry. Co., 
180 N.E. ‘549, 125 Ohio St. 67, 84 
A.L.R. 215. 

Okl.'—’Norman v. Scrivner-Stevens 
Co., 204 P.2d 277—City of Altus v. 
Wise, 143 P.2d 128, 193 Okl. 2S8— 
Atchison, T. & S. F. Ry. Co. v. 
Calhoun, 89 P. 207, 18 Okl. 75, 11 
Ann.Cas. 681. 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

Pa.—Leoni v. Reinhard, 194 A. 490, 
327 Pa. 391—^Lemak v. City of 
Pittsburgh, 23 A.2d 354, 147 Pa. 
Super. 62—Hafler v. Faut, Com. 
PI., 28 North.Co. 398—McElfresh v. 
O’Brien, Com.Pl., 18 Wash.Co. 114. 
S.C.—Tobias v. Carolina Power & 
Light Co., 2 S.E.2d 686, 190 S.C. 
IS'l. 

Tenn.—Corpus Juris q,uoted in Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373—Gannon v. Crich- 
low, 13 Tenn.App. 281. 

Tex.—City of Waco v. Teague, Civ. 


App., 168 S.W.2d 521—Cox v. Ek- 
strom, Civ.App., 163 S.W.2d 845, 
error refused—Reeves v. Tittle, 
Civ.App., 129 S.W.2d 364, error re¬ 
fused—English V. Terry, Civ.App., 
85 S.W.2d 1063, affirmed Terry v. 
English, 112 S.W.2d 446, 130 Tex. 
632—^Harris v. Sadler, Civ.App., 55 
S.W.2d 173, error dismissed—^North 
American Accident Ass’n v. Adams, 
Civ.App., 32 S.W.2d 525—City of 
Waco V. Branch, Civ.App., 8 S.W. 
2d 271—Magnolia Petroleum Co. v. 
Cocke, Civ.App., 3 S.W.2d 139, er¬ 
ror refused. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 345 
—Bennett v. Robertson, 177 A. 625, 
107 Vt. 202, 98 A.L.R. 152—Beatty 
V. Dunn, 154 A. 770, 103 Vt. 340, 
reargument and remand denied 157 
A. 823, 103 Vt. 439. 

Va.—Roanoke Railway & Electric Co. 

V. Whitner, 3 S.E.2d 169, 173 Va. 
253—Spence v. American Oil Co., 
197 S.E. 468, 171 Va. 62, 118 A.L.R. 
1120—Wallace v. Jones, 190 S.E. 
82, 168 Va. 38. 

Wash.—Sitarek v. Montgomery, 203 
P.2d 1062. 

Wis.—^Kitter v. Lenard, 291 N.W. 814, 
235 Wis. 411—Butts v. Ward, 279 
N.W. 6, 227 Wis. 387, 116 A.L.R. 
1441—^Kramer v. Chicago, M., St. 
P. & P. R. Co., 276 N.W. 113, 226 
Wis. 118—Byerly v. Thorpe, 265 N. 

W. 76, 221 Wis. 28. 

45 C.J. p 928 note 32. 

Effect of application of doctrine 
The doctrine of intervening effi¬ 
cient cause, where applicable, elim¬ 
inates the prior act of negligence as 
a proximate cause and establishes it 
in the status of an occasion or con¬ 
dition.—Seward v. Minneapolis St. 
Ry. Co., 25 N.W.2d 221, 222 Minn. 
454. 

necessity of applying doctrine 
The doctrine of insulating the neg¬ 
ligence of one by the subsequent in¬ 
tervention of the active negligence 
of another is a. wholesome one, and 
must he applied in proper instances. 
—Butner v. Bpease, 6 S.E.2d 808, 217 
N.C. 82. 

14. Ala.—^Watt v. Combs, 12 So.2d 
189, 244 Ala. 31, 145 A.L.R, 667. 
followed in 12 So.2d 197, 244 Ala. 
39—Louisville & N. R. Co. v, Mad¬ 
dox, 183 So. 849, 23'6 Ala. 594, 118 
A.L.R. 1318—Corpus Juris cited in 
Williams v. Wicker, 179 So. 250, 
252, 235 Ala. 348. 

Ark.—Corpus Juris quoted in Arkan- 
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sas Power & Light Co. v. Marsh 
115 S.W”.2d 825, 828, 195 Ark. II 35 
Ga.—Bozeman v. Blue’s Truck Line* 

7 S.E.2d 412, 62 Ga.App. 7. 

Iowa.—McClure v. Richard, 282 N 
W. 312, 225 Iowa 949. 

La.— Corpus Juris quoted in Petrich 
V. New Orleans City Park Improve¬ 
ment Ass’n, App., 188 So. 199. 201. 
Mo.—^Wright v. Kansas City Struc¬ 
tural Steel Co., 157 S.W.2d 582, 236 
Mo.App. 872. 

Okl.— Corpus Juris quoted In St. 
Louis-San Francisco Ry. Co. v. Gil¬ 
bert, 96 P. 2 d 123, 127, 185 Okl. 591. 
Va.—^Wallace v. Jones, 190 S.E. 82, 
168 Va. 38. 

45 C.J. p 9'29 note 33. 

Waiver 

The fact and legal result of an 
efficient intervening cause, which 
breaks the chain of causation flow¬ 
ing from the defendant’s negligence, 
cannot be waived.—Louisville & N. 
R. Co. V. Maddox, 183 So. 849, 236 
Ala. 594, 118 A.L.R.,1318. 

15. Ark.— Corpus Juris quoted In 
Arkansas Power & Light Co. v. 
Marsh, 115 S.W.2d 825, 828, 195 
Ark. 1135. 

Cal.—Reynosa v. Pickwick Stages 
System, 1 P.2d 548, 116 Cal.App. 
383. 

La.— Corpus Juris quoted in Petrich . 
V. New Orleans City Park Improve¬ 
ment Ass’n, App., 188 So. 199, 201. 
Okl.— ^Corpus Juris quoted in St. 
Louis-San Francisco Ry. Co. v. Gil¬ 
bert, 95 P.2d 123, 127, 185 Okl. 691. 
Pa.—Scalise v. F. M. Venzie & Co„ 
152 A. 90, 301 Pa. 315, 

R.I.—^Floyd V. Turgeon, 27 A.2d 330, 
68 R.I. 218. - 

Wash.—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 
631. 

45 C.J. p 929 note 34. 

Conscious agency 
Where injuries are brought about 
through a complicated state of facts, 
the last conscious agency should be 
sought on theory that if, between the 
agency setting the mischief at work 
and the actual mischief done, there 
intervenes a conscious agency which 
might or should have averted the 
mischief, the original wrongdoer 
cea.ses to he liable.—Ford Motor Co. 

V, WagoiT;r, 192 S.W.2d 840, 183 
Tenn, 392, 164 A.L.R. 364. 

16., U.S.— Corpus Juris quoted in 

Brown v. New York Cent. R. Co., 
D.C.Mich., 53 F.2d 490, 491, af¬ 
firmed, C.C.A., New York Cent. R. 

. Co. V. Brown, 63 F.2d 657, certio- 
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gjon,i7 and is such as might reasonably have been | foreseen as probable,the original wrongdoer is li- 


rari denied 54 S.Ct. 62, 290 XJ.S- 
634, 78 L-Ed. 551—The W. D. An¬ 
derson, D.C.Pa., 17 F.Supp. 754, af¬ 
firmed, C.C.A., 94 P.2d 377, certio¬ 
rari denied Atlantic Refining- Co. v. 
Smith, 58 S.Ct. 764, 303 U.S. 658, 
82 L.Ed. 1117. 

—Herzberg’ v. White, 66 P.2d 
253, 49 Ariz. 313. 

—Corpus Juris auoted iu Arkan¬ 
sas Power & Light Co. v. Marsh, 
115 S.W.2d 825, 828, 195 Ark. 1135 
—Corpus Juris quoted in Butler v. 
Arkansas Power & Light Co., 54 S. 
W.2d 9S4, 985, 186 Ark. 611. 

(^ai._Mosley v. Arden Farms Co., 

ih P.2d 372, 26 CaL2d 213, 158 A.L. 
B. 872. 

Ill.— Jacobsen v. Cummings, 48 N.E. 
2d 603, 318 Ill.App. 464. 

Iowa.—Blessing v. Welding, 286 K. 
W. 436, 226 Iowa 1178. 

Kan.— Corpus Juris quoted in Carl¬ 
isle V. Union Public Service Co., 21 
P.2d 395, 397, 137 Kan. 636. 

Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411—Milbury v. Turner 
Center System, 174 N.E. 471, 274 
Mass. 358, 73 A.L.R. 1070. 

Miss.—Brewer v. Town of Lucedale, 
198 So. 42, 189 Miss. 374. 

Ijo.—Gray v. Kurn, 137 S.W.2d 558, 
346 Mo. 1027—Dowdell v. City of 
Hannibal, App., 200 S.W.2d 546; 
reversed on other grounds 210 S. 
W.2d 4, 357 Mo. 525—Brown v. Al¬ 
ton R. Co., 151 S.W.2d 727, 236 Mo. 
App. 26—Brown v. Alton R. Co., 
App., 132 S.W.2d 713, record 
quashed on other grounds State ex 
rel. Alton R. Co. v. Shain, 143 S.W. 
2d 233, 346 Mo. 681—^^Schneiter v. 
City of Chillicothe, 107 S.W.2d 112, 
232 Mo.App. 338. 

Mont.— Corpus Juris quoted in Lake 
V. Emigh, 190 P.2d 650, 553. 

N.J. —'Corpus Juris quoted in Daniel 
v. Gielty Trucking Co., 182 A. 638, 
639, 116 I^r.J.Law 172. 

N.Y.—McDonald v. Central School 
Dist. No. 3 of Towns of Romulus, 
Varick and Fayette, Seneca Coun¬ 
ty, 39 N.T.S.2d 103, 179 Misc. 333, 
affirmed 36 N.T.S.2d 438, 264 App. 
Div. 943, affirmed 47 N.E.2d 50, 289 
N.Y. 800, 

N.C.—Reeves v. Staley, 18 S.E.2d 239, 
220 N.C. 573—^Hamilton v. South¬ 
ern Ry. Co., 158 S.E. 76, 200 N.C. 
543, certiorari denied Southern Ry. 
Co. V. Hamilton, 52 S.Ct. 19, 284 U. 
S. 636, 76 L.Ed, 541. 

Ohio.—Benjamin v. Sears, Roebuck 
& Co., 23 N.E.2d 447, 62 Ohio App. 
83. 

OkL—City of Altus v. Wise, 143 P.2d 
128, 193 Okl. 288— Corpus Juris 
quoted in Oklahoma City-Ada-Ato- 
ka Ry. Co. v. Riddle, 82 P.2d 304, 
306, 183 Okl. 318—Oklahoma Nat¬ 
ural Gas Co. V. Courtney, 79 P.2d 
235, 182 Okl. 582. 

Pa.—^Malitovsky v. Harshaw Chemi- ] 


cal Co., 61 A.2d 846, 360 Pa. 279 
—Cusatis V. Lehigh Valley R. Co., 
Com.Pl., 36 Luz.Leg.Reg. 417, af¬ 
firmed 31 A.2d 572, 152 Pa.Super. 
193. 

R. I.—Prue V. Goodrich Oil Co., 140 
A. 665, 49 R.L 120. 

S. C.—Ayers v. Atlantic Greyhound 
Corp., 37 S.E.2d 737, 208 S.C. 267 
—Pfaehler v. Ten Cent Taxi Co., 
18 S.E.2d 331, 198 S.C. 476. 

Tenn.—Corpus Juris quoted in Slot- 
nick V. Cooley. 61 S.W.2d 4 62, 463, 
166 Tenn. 373—Garis v. Eberling, 
71 S.W.2d 215, 18 Tenn.App. 1— 
Corpus Juris cited in Gannon v. 
Crichlow, 13 Tenn.App. 281, 289. 
Tex.—Texas Co. v. Blackstock, Civ. 

App., 21 S.W.2d 13, error dismissed. 
Wash.—Corpus Juris cited in Tope 
V. King County, 65 P.2d 1283, 1287, 
189 Wash. 463- 

45 C.J. p 926 note 27—17 C.J. p 394 
note 13. 

17. U.S.—Littell V. Argus Produc¬ 
tion Co., C.C.A.Kan., 78 P.2d 955— 
Corpus Juris qudjed in Brown v. 
New York Cent. R. Co., D.C.Mich., 

53 P.2d 490, 491, affirmed, C.C.A.. 
New York Cent. R. Co. v. Brown, 
63 F.2d 657, certiorari denied 54 
S.Ct. 52, 290 U.S. 634, 78 L.Ed. 551. 

Ark,—Corpus Juris quoted in Arkan- I 
sas Power & Light Co. v. Marsh, I 
115 S.W.2d 825, 828, 195 Ark. 1185 
—Corpus Juris quoted in Butler 
V. Arkansas Power & Light Co., 54 
S.W.2d 984, 985, 186 Ark. 611. 

Idaho.—Carron v. Guido, 33 P.2d 345, 

54 Idaho 494. 

Ill.—Neering v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, con¬ 
formed to 53 N.E.2d 271, 321 Ill. 
App. 625—Sycamore Preserve 
Words V. Chicago & N. W. Ry. Co., 

7 N.E.2d 740. 366 Ill. 11, 111 A.L. 
R, 1133, conformed to 12 N.E.2d 
42, 293 Ill.App. 20—^Wintersteen v. 
National Cooperage and Wooden- 
ware Co., 197 N.E. 578, 361 Ill. 95 
—Standard Oil Co. v. Daniel Burk- 
hartsmeier Cooperage Co., 77 N.E. 
2d 526, 333 Ill.App. 338. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532—Early v. Burt, 7 P. 
2d 95, 134 Kan. 445, adhered to 12 
P.2d 1117, 135 Kan. 717. 

Neb.—McClelland v. Interstate 
Transit Lines, *6 N.W.2d 384, 142 
Neb. 439—Paup v. American Tel¬ 
ephone & Telegraph Co., 247 N.W. 
411, 124 Neb. 550. 

N.J.—Corpus Juris quoted in Daniel 
V. Gielty Trucking Co., 182 A. 638, 
639, 116 N.J.Law 172. 

N.C.—^Montgomery v. Blades, 12 S.E. 
2d 217, 218 N.C. 680—Butner v. 
Spease, 6 S.E.2d 808, 217 N.C. 82. 
Ohio-—Pugh V. Akron - Chicago 
Transp. Co., 28 N.E.2d 1015, 64 
Ohio App. 479, affirmed 28 N.E.2d 
601, 137 Ohio St. 164. 
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Okl.— Corpus Juris quoted iu St. 
Louis-San Francisco Ry. Co. v. Gil¬ 
bert, 95 P.2d 123, 127, 185 Okl. 591 
—Corpus Juris quoted in Oklahoma 
City-Ada-Atoka Ry. Co. v. Riddle, 
82 P.2d 304, 306, 183 Okl. 318. 

Or.—Corpus Juris cited iu Stone v. 
Shaw Supply Co., 36 P.2d 606, 608, 
148 Or. 416. 

Pa.—Darrah v. Wilkinsburg Hotel 
Co., 178 A. 669, 318 Pa. 511—^Whin- 
ney v. Reading Co., 95 Pa.Super. 
135. 

S.C.—Pfaehler v. Ten Cent Taxi Co., 
18 S.E.2d 331, 198 S.C. 476. 

Tenn.— Corpus Juris quoted iu Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373—Garis v. Eberling, 
71 S.W. 2d 215. 18 Tenn.App. 1— 
Corpus Juris cited iu Gannon v. 
Crichlow, 13 Tenn.App. 281, 289. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 
345. 

45 C.J. p 927 note 30. 

Natural and probable consequences 
generally see supra § 108. 

18. U.S.—^Detroit Edison Co. v. 
Ewing, C.C.A.Mich., 122 p.2d 852 
—Corpus Juris quoted iu Brown v. 
New York Cent. R. Co., D.C.Mich., 
63 F.2d 490, 491, affirmed, C.C.A., 
New York Cent. R. Co. v. Brown, 
63 F.2d 657, certiorari denied 54 S. 
Ct. 52, 290 U.S. 634, 78 L.Ed. 551— 
The Brinton, D.C.N.Y., 35 F.2d 543, 
reversed on other grounds, C-C.A., 
In re Pennsylvania R. Co., 48 P- 
2d 559, certiorari denied James 
McWilliams Blue Line, Inc., v. 
Pennsylvania R. Co., 52 S.Ct. 21, 
284 U.S. 640, 76 L.Ed. 544—Rankin 
V. S. S. Kresge Co., D.C.W.Va., 59 
F.Supp. 613, affirmed, C-C.A., 149 
F.2d 934. 

Ala.—^Louisville & N. R. Co. v. Mad¬ 
dox, 183 So. 849, 236 Ala. 594, 118 
AL.R. 1318. 

Ariz.—Salt River Valley Water 
Users' Ass'n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Ark.— Corpus Juris quoted in Arkan¬ 
sas Power & Light Co. v. Marsh, 
115 S,W,2d 825, 828, 195 Ark. 1135 
—Corpus Juris quoted iu Butler 
V. Arkansas Power & Light Co., 54 
S.W.2d 984, 985, 186 Ark. 611. 

Ga.—^Williams v. Grier, 26 S.E.2d 
698, 19'6 Ga. 327, conformed to 27 
S.E.2d 352, 70 Ga,App. 75—^Atlan¬ 
ta Gas Light Co. v. Mills, 51 S.E. 
2d 705, 78 Ga.App. 690—Wright v. 
Southern Ry. Co., 7 S.E.2d 793, 62 
Ga.App. 316—^Horton v. Sanchez, 
195 S.E. 873, 57 Ga.App. 612. 

Ill.—Neering v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, con¬ 
formed to 53 N.E.2d 271, 321 Ill. 
App. 625. 

Ky.—^Dixon v. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 A.L. 
R. 150. 



§ 111 


NEGLIGENCE 


able notwithstanding the intervening act or event 
If the original act is wrongful and would naturally, 
according to the ordinary course of events, prove 
injurious to others, and does result in injury 
through the intervention of other causes not wrong¬ 
ful, the injury will be referred to the wrongful 
cause, passing through those which were innocent.^^ 
In other words, an intervening cause will not relieve 
from liability where the prior negligence was the 
efficient cause of the injury.^O 

b. ReoLuisites in Greneral 

The determination of whether an intervening cause 
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has broken the chain of causal connection between the 
original negligence and the Injury depends not on the 
number of Intervening events or agencies, but on their 
character and the natural connection between the wrono 
done and the injurious consequences. 

An intervening force is one which actively op¬ 
erates in producing harm to another after the neg¬ 
ligent act of the original actor has been commit- 
ted,2i and the question whether an intervening 
force is such as to relieve the original wrongdoer 
of liability is determined by many considerations,22 
in accordance with common understanding,23 
in view of the circumstances existing at the time.24 
The test is not to be found in the number of inter- 


Mass.—^Kralik v. Le Clair, 52 ‘N'.E.Sd 
562, 315 Mass. 323—Malloy v. New¬ 
man, 37 N.E.2d 1001, 310 Mass. 269 
—^Morrison v. Medaglia, 191 N.E. 
133, 287 Mass. 46. 

Mo. — CJorpus Joids quoted in. Morris 

V. E. I. Du Pont de Nemours & Co., 
Mo., 109 S.W.2d 1222, 1229, 241 Mo. 
821—McPetridge v. Kurn, App., 125 
S.W.2d 912—Setzer v. Ulrich, App., 
90 S.W.2d 154—Thornton v. Union 
Electric Ligrht & Power Co., 72 S. 

W. 2d 161, 230 Mo.App. 627—Sisk 
V. Chicago, B. & Q. R. Co., App., 67 
S.W.2d 830. 

N.X— <?orpxis Juris quoted iu Daniel 
V, Gielty Trucking Co., 182 A. 638, 
639, 116 N.J.Law 172. 

N.T.—Carlock v. Westchester Light¬ 
ing Co., 197 N.E. 306, 2*68 N.Y. 345. 
N.C.—General American Life Ins. Co. 
V. Stadiem, 25 S.E.2d 202, 223 N.C, 
49. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335— 
Pugh V. Akron-Chicago Transp. 
Co., 28 N.E.2d 1015, 64 Ohio App. 
479, affirmed 28 N.E.2d 501, 137 
Ohio St. 164. 

Okl.— Corpus Juris quoted In St, 
Louis-San Francisco By, Co. v. Gil¬ 
bert, 95 P.2d 123, 127, 185 Okl. 591 
— Corpus Juris quoted iu Oklaho¬ 
ma City-Ada-Atoka Ry. Co. v. Rid¬ 
dle, 82 P.2d 304, 306. 183 Okl. 318. 
Or.— Corpus Juris cited iu Stone v. 
Shaw Supply Co., 36 P.2d 606, 60S, 
148 Or. 416. 

Pa.—^Dannenhower v. Western Union 
Tel. Co., 67 A. 207, 218 Pa. 216. 

S.C.—^Pfaehler v. Ten Cent Taxi Co., 
18 S.E.2d 331, 198 S.C. 476—Tobias 
V. Carolina POwer & Light Co., 2 
S.E.2d 686, 190 S.C. 181. 

Tenn.— Corpus Juris quoted lu Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373—^Morris v. Bolling, 
App., 218 S.W.2d 764— -Corpius Juris 
cited iu Gannon v. Crichlow, 13 
Tenn.App. 281, 289. 

Tex.—^Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct—^John¬ 
son V. Smither, Civ.App.,^ 116 S.W. 
2d 812, error dismissed—City of 
Waco V. Branch, Civ.App., 8 S.W.2d 
271. 


W.Va.—^American Tel. & Tel. Co. v. 

Ohio Val. Sand Co., 50 S.E.2d 884. 
Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 166. 
45 C.J. p 927 note 31. 

Consequences which should have 
been foreseen generally see supra 
§ 109. 

Anticipation of: 

Concurrent cause see supra § 110. 
Intervening- cause see infra sub¬ 
division f of this section. 
Foreseeability of the resultant in¬ 
jury is the test of whether an inter¬ 
vening act is such a new, independ¬ 
ent, and efficient cause as will ab¬ 
solve the original wrongdoer of lia¬ 
bility for his negligence. 

U.S.—Southern Public Utilities Co. 

V. Thomas, C.C.A.N.C., 78 P.2d 107. 
Ind.—McIntosh v. Pennsylvania R. 
Co., 38 N.E.2d 263, 111 Ind.App. 
550. 

N.C.—^Banks v. Shepard, 52 S.E.2d 
215, 230 N.C. 86—Warner v. Laz¬ 
arus, 47 S.E.2d 496, 229 N.C. 27— 
Montgomery v. Blades, 23 S.B.2d 
844, 222 N.C. 463, petition denied 
26 S.B.2d 567, 223 N.C. 331—Hen¬ 
derson V. Powell, 19 S.E.2d 876, 221 
N.C. 239—^Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 326, 218 N.C. 
392—Butner v. Spease, 6 S.B.2d 
808, 217 N.C. 82—Gold v. Kiker, 5 
S,E.2d 548, 216 N.C. 511—Beach v. 
Patton, 179 S.E. 446, 208 N.C. 134. 
S.C.—Scott V. Greenville Pharmacy, 
48 S.E,2d 324, 212 S.C. 485—Ayers 
V, Atlantic Greyhound Corp., 37 S. 
E.2d 737, 208 S.C. 267—Woody v. 
South Carolina Power Co., 24 S.E. 
2d 121, 202 S.C. 73—Locklear v. 
Southeastern Stages, 8 S.E.2d 321, 
193 S.C. 309. 

19. N.C.—Butner v. Spease, 6 S.E.2d 
808, 217 N.C. 82. 

Pa.—Mars v. Meadville Tel. Co., 23 
^2d 856, 344 Pa. 29—Campbell v. 
City of Pittsburgh, 38 A.2d 544, 155 
Pa.Super. 439. 

Wis.— Corpus Juris quoted lu Finkel- 
stein V. Majestic Realty Corpora¬ 
tion. 224 N.W, 743, 747, 198 Wis. 
527. 

45 C.J. p 930 note 46. " 

20. U.S. —Cbrpus Juris quoted in 
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Brown v. New York Cent. R. Co., 
D.C.Mich,, 53 F.2d 490, 491* af¬ 
firmed, C.C.A., New York Cent. R, 
Co. V. Brown, 63 F.2d 657, certio¬ 
rari denied 64 S.Ct. 62, 290 U.S. 634, 
78 L.Ed. 551. 

Ark. —Corpus Juris quoted lu Arkan¬ 
sas Power & Light Co. v. Marsh, 
115 S.W.2d 825, 828, 195 Ark. 1135 
— Corpus Juris quoted lu Butler 
V. Arkansas Power & Light Co., 54 
S.W.2d 984, 985, 186 Ark. 611. 

Conn.—Johnson v. Shattuck, 3 A3(3 
229, 125 Conn. 60. 

Kan.—Corpus Juris quoted iu Carl¬ 
isle V. Union Public ‘Service Co., 21 
P.2d 395, 397, 137 Kan. 636. 

N.J.—Yanas v. Hogan, 43 A. 2d 289, 
133 N.J, Law 188— Corpus Juris 
quoted iu Daniel v. Gielty Truck¬ 
ing Co., 182 A. 638, 639, 116 N.J, 
Law 172. 

Okl.— Corpus Juris quoted m St, 
Louis-San Francisco Ry. Co. v. Gil¬ 
bert, 95 P.2d 123, 127, 185 Okl. 591 
—Corpus Juris quoted iu Oklaho¬ 
ma City-Ada-Atoka Ry. Co. v. Rid¬ 
dle, 82 P.2d 304, 306, 183 Okl. 318, 

Tenn.— Corpus Juris quoted iu Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373— Corpus Juris cited 
iu Gannon v. Crichlow, 13 Tenn, 
App. 281, 289. 

45 C.J. p 926 note 28. 

21. U.S.—^American Mut. Liability 
Ins. Co. V. Buckley & Co., C.C.A. 
Pa., 117 P.2d 845. 

Minn.—Robinson v. Butler, 33 N.W, 
2d 821, 226 Minn. 491. 

N.D.—State, for Benefit of Work¬ 
men's Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664. 

22. Ariz.—^Herzberg v. White, 66 P, 
2d 253, 49 Ariz. 313. 

23. U.S.—Milwaukee & St. P. Ry. Co, 
V. Kellogg, Iowa, 94 U.S. 469, 24 
L.Ed. 256. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 AL.R. 
1120. 

24. Ariz.—Herzberg v. White, 66 P, 
2d 253, 49 Ariz. 313. 

Ind.—Tabor v. Continental Baking 
Co., 38 N.E.2d 257, 110 Ind.App^ 
633. 
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vening events or agencies, but in their character 
and in the natural connection between the wrong 
done and the injurious consequences.25 

An intervening efficient cause which relieves a 


negligent wrongdoer of liability is, and must be, 
a new and independent force which breaks the caus¬ 
al connection between the original wrong and the 
injury,and which itself becomes the direct and 
immediate cause of the injury.27 It must be more 


25 , U-S.—Corpxis Juris QLUoted in 
Brown v. New York Cent. R. Co., 

D. C.Mich., 53 F.2d 490, 491, af¬ 

firmed, C.C.A., New York Cent. R. 
Co. V.' Brown, 63 F.2d 657, certio¬ 
rari denied 54 S.Ct. 52, 290 U.S. 634, 
78 L.Ed. 551. 

_ Corpus Juris quoted in Arkan¬ 
sas Power & Light Co. v. Marsh, 
115 S.W.2d 825, 828, 195 Ark. 1135 

_Corpus Juris (luoted in Butler v. 

Arkansas Power & Light Co., 54 S. 
W.2d 984, 985, 186 Ark. 611. 
lud.—City of Gary v. Struhle, 18 N. 

E. 2d 465, 106 Ind.App. 518. 

j, _Corpus Juris (quoted in Daniel 

V. Gielty Trucking- Co., 182 A. 638, 
639, 116 N.J.Law 172. 

2^ Y._ Corpus Juris cited in Sherman 

V. Millard, 259 N.Y.S. 415, 422, 144 
Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 N. 
Y.S. 492, 238 App.Div. 271. 

N.C.*-Butner v. Spease, 6 S.E.2d 808, 
2Vi N.C. 82. 

Ohio.—^Poe V. Canton-Mansfleld Dry 
Goods Co., 173 N.E. 318, 36 Ohio 
App. 395. 

<jorpus Juris <iuoted in St. 
Louis-San Francisco Ry. Co. v. 
Gilbert, 95 P.2d 123, 127, 185 Okl. 
591— Corpus Juris (quoted in Okla¬ 
homa City-Ada-Atoka Ry. Co. v. 
Riddle, 82 P.2d. 304, 306, 183 Okl. 
318. 

g.C.—Woody V. South Carolina Pow¬ 
er Co., 24 S.E.2d 121, 202 S.C. 73— 
Pfaehler v. Ten Cent Taxi Co., 18 
S.E.2d 331, 198 S.C. 476. 

Tenn.— Corpus Juris quoted in Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373— Corpus Juris cited 
in Gannon v. Crichlow, 13 Tenn. 
App, 281, 289. 

Tex.—Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct, 

45 C.J. p 927 note 29. 

26. U.S.—Littell V. Argus Produc¬ 
tion Co., C.C.A.Kan., 78 F.2d 955— 
Crist V. U. S. War Shipping Admin¬ 
istration, D.C.Pa., 64 F.Supp. 934. 

Ala.—Goodwyn v. Gibson, 177 So. 
140, 235 Ala. 19. 

Cal.—Johnson v. Union Furniture 
Co., 87 P.2d 917, 31 Cal,App.2d 234 
—Reynosa v. Pickwick Stages Sys¬ 
tem, 1 P.2d 548, 115 Cal.App. 383. 
Ill.—Neering: v. Illinois Cent. R. Co., 
50 N.E.2d 497, 383 Ill. 366, mandate 
conformed to 53 N.E.2d 271, 321 Ill. 
App. 625—Briske v. Village of 
Burnham, 39 N.E.2d 976, 379 Ill. 
193—Illinois Cent. R. Co. v. Os¬ 
wald, 170 N.E. 247, 338 Ill. 270— 
Makiel v. Sears, Roebuck & Co., 
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71 N.E.2d 809, 330 Ill.App. 619— 
Denemark v. Arlington Park Jock¬ 
ey Club, 61 N.E.2d 285, 326 Ill.App. 
256—Munsen. v. Illinois Northern 
Utilities Go., 258 Ill.App. 438. 

Md.—Garbis v. Apatoft, 63 A.2d 307. 
Minn.—Medved v. Doolittle, 19 N.W. 

2d 788, 220 Minn. 352. 

Mo.—Corpus Juris cited iu Jenkins 

V. Springfield Traction Co., 96 S. 

W. 2d 620, 625. 230 Mo.App. 1235— 
Corpus Juris cited in Cregger v. 
City of St. Charles, 11 S.W.2d 750, 
753, 224 Mo.App. 232, quashal of 
opinion denied State ex rel. City of 
St. Charles v. Haid, 28 S.W.2d 97, 
325 Mo. 107. 

Neb.—Anderson v. Byrd, 275 N.W. 
825, 133 Neb. 483. 

N.J.—Zirpola v. Adam Hat Stores, 4 
A.2d 73, 122 N.J.Law 21—Conrad 
V, Gerber, 147 A. 476, 106 N.J.Law 
158—Smith v. James J. McFeely, 
Inc., 175 A. 368, 13 N.J.Misc. 25. 
N.C.—^Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C. 591, 

Okl.—Magnolia Petroleum Co. v. 

Barnes, 179 P.2d 132, 198 Okl. 406. 
Tenn.—Corpus Juris quoted in Slot- 
nick V. Cooley, 61 S.W.2d 462, 463, 
166 Tenn. 373—Corpus Juris cited 
in Gannon v. Crichlow, 13 Tenn. 
App. 281, 289. 

Tex.—Young v. Massey, 101 S.W.2d 
809, 128 Tex. 638—Phoenix Refin¬ 
ing Co. V. Tips, 81 S.W.2d 60, 125 
Tex. 69—Sullins v. Pace, Civ.App., 
208 S.W.2d 583—City of Waco v. 
Teague, Civ.App., 168 S.W.2d 521 
—Horne Motors v. Latimer/ Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct—Moore 
V. Norman, Civ.App., 137 S.W.2d 
833, error dismissed, judgment cor¬ 
rect—Texas Public Utilities Cor¬ 
poration V. Martin, Civ.App., 136 
S.W.2d 889—Dallas Railway & Ter¬ 
minal Co. V. Little, Civ.App., 109 
S.W.2d 289, error dismissed—Com¬ 
mercial Standard Ins. Co. v. Shud- 
de, Civ.App., 76 S.W.2d 561, af¬ 
firmed (no opinion). 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 
345 —^Wagner v. Village of Water- 
bury, 196 A. 745, 109 Vt. 368— 
Bennett v. Robertson, 177 A. 625, 
107 Vt. 202, 98 A.L.R, 152—Beatty 
V. Dunn, 154 A. 770, 103 Vt. 340, re- 
argument and remand denied 157 
A. 823, 103 Vt. 439, 

Ya.—Roanoke Railway & Electric Co. 
V. Whitner, 3 S.E.2d 169, 173 Va. 
253. 

Wash.—Richey , & Gilbert Co. v. 
Northwestern. Natural Gas Corpo- 
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ration, 134 P.2d 444, 16 Wash.2d 
631. 

45 C.J. P 930 note 35. 

Similar statements 

(1) A superseding cause or inde¬ 
pendent intervening- act within the 
law of negligence is an act of a third 
person or other force which, by iti? 
intervention, prevents the actor from 
being liable for harm to another* 
which his antecedent negligence is a 
substantial force in bringing about. 
La.—Cornell v. U. S. Fidelity & 

Guaranty Co., App.', 8 So.2d 364. 
Miss.—Superior Oil Co. v. Richmond,^ 
159 So. 850, 172 Miss. 407. 

(2) An independent act of negli-r 
gence that will break the chain of 
causation must be so disconnected in 
time and nature to make it plain that 
the damage was in no way a natural 
or probable consequence of the origi¬ 
nal wrong or omission.—Rodriguez 
V. Savage Transp. Co., 175 P.2d 37, 
77 Cal.App.2d 162. 

(3) The independent intervening^ 
cause that will prevent recovery for. 
act or omission of wrongdoer must 
be a cause which interrupts the nat¬ 
ural sequence of events, turns aside, 
their course, prevents the natural 
and probable result of the original 
act or omission, and produces a dif¬ 
ferent result than could have been 
reasonably anticipated.—Ehalt v. 
McCarthy, 138 P.2d 639, 104 Utah 110._ 

27- Ala.—Goodwin v. Gibson, 177 So. 
140, 235 Ala. 19. 

Ill,—^Neering v. Illinqi^ pe^t. R. Co., 
50 N.E.2d 497, 383 Ill.' 366, mandate, 
conformed to 53 N.E.2d 271, 321 
Ill.App. 625—Briske v. Village of 
Burnham, 39 N.E.2d 976, 379 Ill. 
193—Illinois Cent. R. Co. v. Os¬ 
wald, 170 N.E. 247, 338 Ill. 270— 
Makiel v. Sears, Roebuck & Co., 71^ 
N.E.2d 809, 330 ^ILApp. 619—Dene- 
mark V. Arlington Park JockeY 
Club, 61 N.B.2d 285, 326 Ill.App. 
256—^O’Connor, y. Brower, 262. Ill. 
App. 621—Munsen v. Illinois 
Northern Utilities'Co.., 258 Ill.App. 
438. 

Ind.—Ft. WayPjS Drug Oo. y. Flemi- 
on, 175 N.E.‘ 670, 93 Ind.App. 40. 
Iowa.—Reysaclt y. Joyce, 3 N.W.2d 
535, 232 Iowa 415. 

Mo.—Corpus Juris cited in, Wack v. 

F. E. Schoenberg Mfg. Cp., 53 S. 
W.2d 28, 33, 331 Mo. 197T-Corpus 
Juris cited in Jenkins y. Spring- 
field Traction po., 96 S.W.2d 620, 
625, 230, Mo.App. 1235.—Corpus Ju¬ 
ris cited in Cregger v. City of St- 
Charles. 11 S.W.2d 750, 753, 224, 
Mo.App.. 232, quashai .ppinip^ 
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than a mere concurrent and contributing cause 
it must be a responsible cause^^ or a superseding 
cause,that is, one which has superseded the orig¬ 
inal act or been itself responsible for the injury.^^ 
One whose negligence combines or concurs wuth 
an independent intervening cause in producing the 
injury is liable,^2 though his negligence alone, 
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without such independent intervening cause, would 
not have produced the injury.33 

If the new cause merely accelerates an original 
cause which was sufficient to- produce the injury, the 
first cause will still be the proximate cause.^4 In 
order to break the causal connection, the interven- 
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denied State ex rel. City of St. 
Charles v. Haid, 28 S.W.2d 97, 325 
Mo. 107. 

N.M.—Ck) 2 rpus Juris cited ia Maestas 
V. Alameda Cattle Co., Inc., 14 P. 
2d 733, 737, 36 M.M. 323. 

Ohio.—^Worland v. Rothstein, 49 N. 
E.2d 165, 141 Ohio St. 501—Doiig'h- 
erty v. Hall, 45 lSr.E.2d 608, 70 Ohio 
App. 163. 

Tenn.—Corpus Juris quoted in Gan¬ 
non V. Crichlow, 13 Tenn.App. 281, 
288—^CJbrpus Juris quoted in Read 
Phosphate Co. v. Vickers, 11 Tenn. 
App. 146, 157. 

Tex.—^Young v. Massey, 101 S.W.2d 
809, 12 s Tex. 638—Phoenix Refin¬ 
ing Co. V. Tips, 81 S.W.2d 60, 125 
Tex. 69—Co 2 rpus Juris cited in Na¬ 
tional Life & Accident Ins. Co., Inc. 

V. Leverett, Civ.App., 215 S.W.2d 
939, 942—Sullins v. Pace, Civ.App., 
208 S.‘W,2d 583—City of Waco v. 
Teague, Civ.App., 168 S.W,2d 521— 
Corpus Juris cited in Texas Cities 
Oas Co. V. Dickens, Civ.App., 156 
S.W.2d 1010, 1016, affirmed 168 S. 

W. 2d 208, 140 Tex. 433—Horne Mo¬ 
tors V. Latimer, Civ.App., 148 S.W. 
2 d 1000 , error dismissed, judgment 
correct—Moore v. Norman, Civ. 
App., 137 S.W.2d 833, error dis¬ 
missed, judgment correct—Texas 
Public Utilities Corporation v. 
Martin, Civ.App., 136 S,W.2d 889— 
Interstate Circuit v. Van Dusen, 
Civ.App., 118 S.W.2d 635—Dallas 
Railway & Terminal Co. y. Little, 
Civ.App., 109 S.W.2d 289, error dis¬ 
missed—Commercial Standard Ins. 
Co, V. Shudde, Civ.App., 76 S.W.2d 
561, affirmed (no opinion). 

Wash.—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 
631. 

45 C.L p 930 note 39. 

.as. U.S.—Gonowingo Power Co. v. 
State of Maryland, to Use of Mar¬ 
shall, C.C.A.Md., 120 P.2d 870. 

Ariz.—Nichols v. City of Phoenix, 
202 P.2d 201, 68 Ariz. 124—Salt 
River Valley Water Users’ Ass’n 
V. Cornum, 63 P.2d 639, 49 Ariz. 1. 

• Cal,—Pagan v. Union Pac. R. Co., 193 
P.2d 778, 85 Cal.App.2d 583. 

Ind.—Tabor v. Continental Baking 
Co., 38 N.E.2d 257, 110 Ind. App. 
633. 

Md.—Parsons v. Chesapeake & Po¬ 
tomac Tel. Co. of Baltimore City, 
30 A.2d 788, 181 Md. 502—Holler v. 
Lowery, 200 A. 353, 175 Md. 149. 
Miss.—Conner v. State, 177 So. 46, 
179 Miss. 795. 


Pa.—Cusatis v. Lehigh Valley R. Co., 
31 A.2d 572, 152 Pa.Super. 193. 
Concurrent causes see supra § 110 . 

29. Iowa.—McClure v. Richard, 282 
N.W. 312, 225 Iowa 949. 

Md.—State, to Use of Schiller, v. 

Hecht Co., 169 A. 311, 165 Md. 415. 
Mo.—McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App, 
1090. 

Culpable act of responsible person 
An intervening cause is a “re¬ 
sponsible” cause if it is the culpa¬ 
ble act of a human being who is le¬ 
gally responsible for such act.—Mc¬ 
Clure v. Richard, 282 N.W. 312, 22'5 
Iowa 949. 

30. U.S.—American Mut. Liability 
Ins. Co. V. Buckley & Co., C.C.A. 
Pa., 117 F.2d 845. 

Iowa.—McClure v. Richard, 282 N.W. 
312, 225 Iowa 949. 

La.—Frazier v. Ayres, App., 20 So. 
2d 754. 

Md.—Parsons v. Chesapeake & Po¬ 
tomac Tel. Co. of Baltimore City, 
30 A.2d 788, 181 Md. 502—Holler 
V. Lowery, 200 A. 353, 175 Md. 149 
—State, to Use of Schiller, v. 
Hecht Co., 169 A. 311, 165 Md. 415. 
Mo.—McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App. 
1090. 

N.C.—Henderson v. Powell, 19 S.E.2d 
876, 221 N.C. 239. 

31. U.S.—^Atlantic Greyhound Cor¬ 
poration V. McDonald, C.C.A.N.C., 
125 P.2d 849. 

Ind.—Tabor v. Continental Baking 
Co., 38 N.E.2d 257, 110 Ind.App. 
633. 

Iowa.—McClure v. Richard, 282 N.W. 
312, 225 Iowa 949. 

La.—Lynch v. Fisher, App., 34 So.2d 
513. 

Md.—Parsons v. Chesapeake & Poto¬ 
mac Tel. Co. of Baltimore City, 30 
A.2d 788, 181 Md. 502—Holler v. 
Lowery, 200 A. 353, 175 Md. 149. 
Mo. — ^Dowell V. City of Hannibal, 
App., 200 S.W.2d 546, reversed on 
other grounds 210 S.W.2d 4 , ,357 
Mo. 525—^Henry v. First Nat. Bank, 
115 S.W.2d 121, 232 Mo.App. 1071— 
Corpus Juris cited in Schneiter v. 
City of Chillicothe, 107 •S,W.2d 112 , 
119, 232 Mo.App. 338—McWhorter 
V. Dahl Chevrolet Co.. 88 S.W.'2d 
'240, 229 Mo.App. 1090. 

N.Y.—^Foley v. State, 41 N.Y.S.2d 256, 
265 App.Div. 682— Corpus Juris 
cited in Sherman v. Millard, 259 
N.Y.S. 415, 422, 144 Misc. 748, re¬ 
versed on other grounds Sherman 

690 


V. Leicht, 264 N.Y.S. 492, 238 Add 
Div. 271. 

N.C.—Rattley v. Powell, 25 S.E.2d 
4 48, 223 N.C. 134—Henderson v. 
Powell, 19 S.E.2d 876, 221 N.C. 239.' 
Tenn.— Corpus Juris quoted in Gan¬ 
non V. Crichlow, 13 Tenn.App. 281, 
288— Corpus Juris quoted in Read 
Phosphate Co. v. Vickers, 11 Tenn 
App. 146, 157. 

Va.—Crist v. Fitzgerald, 62 S.E.2d 
145, 189 Va. 109—Scott v. Simms 
51 S.B.2d 250, 188 Va. 808. 

Wis.— Corpus Juris quoted in Finkel- 
stein V. Majestic Realty Corpora¬ 
tion, 224 N.W. 743, 747 198 Wis 
527. 

45 C.J. p 930 note 44. 

32. U.S.—Conowingo Power Co. v. 
State of Maryland, to Use of Mar¬ 
shall, C.C.A.Md., 120 P.2d 870— 
Rankin v. S. S. Kresge Co., D.C.W. 
Va., 59 F.Supp. 613, affirmed, C.C. 
A., 149 F.2d 934. 

Iowa.—^Webber v. E. K. Larimer 
Hardware Co., 15 N.W.2d 286, 234 
Iowa 1381. 

Mass.—^Malloy v. Newman 37 N.E.2d 
1001, 310 Mass.' 269. 

Ohio.—Dougherty v. Hall, 45 N.E.2d 
608, 70 Ohio App. 163—Szabo v. 
Tabor Ice Cream Co., 174 N.E. 18, 
37 Ohio App. 42. 

Wash.—Richey & Gilbert Co., v. 
Northwestern Natural Gas Corpo¬ 
ration, 134 P.2d 444, 16 Wash.2d 
631. 

Bisk outside scope of defendant’s 
duty 

Independent agencies, when com¬ 
bined with defendant’s conduct, save 
a defendant from liability only when 
they introduce a risk not within 
scope of defendant’s duty.—^Mudrich 
V. Standard Oil Co., Ohio App., 86 
N.E.2d 324. 

33. U.S.—Butler Mfg. Co. v. Wallace 
& Tiernan Sales Corp., D.C.Mo., 82 
F.Supp. 635. 

Ga.—Louisville & N. R. Co, v. Ellis, 
189 S.E. 559, 54 Ga.App. 783. 

Miss.—Brewer v. Town of Lucedale, 
198 So. 42. 189 Miss. 374. 

Mo.—Gray v. Kurn, 137 S..W.2d 558, 
345 Mo. 1027—McWhorter v. Dahl 
Chevrolet Co., 88 S.W.2d 240, 229 
Mo.App. 1090. 

34u Mo.— Corpus Juris cited in Jen¬ 
kins V. Springfield Traction Co., 96 
S.W.2d 620, 625, 230 Mo.App. 1235 
— Corpus Juris cited in Cregger v. 
City of St. Charles, 11 S.W.2d 750, 
753, 224 Mo .App. 232, quashal of 
opinion denied State ex rel. City of 
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ing cause must be one but for which the injury 
would not have occurred,^^ although the mere fact 
that the injury would not have occurred without the 
intervening cause does not of itself relieve the 
original wrongdoer of liability.^® 

An intervening cause breaking the chain of caus¬ 
al connection may be either animate or inani¬ 
mate,^'^ or may be accidental or intentional,^8 al¬ 
though the view has been asserted that the mere ac¬ 
cidental or unintentional act of a third person will 
not break the chain of causation.89 It has been 
said that it is not the lawful, but the wrongful or 
negligent, act of a third person which relieves the 


original wrongdoer of the consequence of his 
ligence.'^^^ On the other hand, it has been held that 
an independent intervening act may break the caus¬ 
al connection between the original negligence and 
the injury, although such act is not negligent^^ or 
otherwise improper. '^2 jf realizable likelihood 
that a third person may act in a particular manner 
is the hazard or one of the hazards which makes 
the actor negligent, such an act, whether innocent, 
negligent, intentionally tortious, or criminal does 
not prevent the actor from being liable for harm, 

caused thereby.^8 

httervene/s awareness of potential danger. 


St. Charles v. Haid, 28 S.W.2d 97, 
325 Mo. 107. 

jSr.Y.—Corpus Juris cited iu Sherman 
V. Millard, 259 N.T.S. 415, 422, 144 
Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 
jSr.T.S. 492, 238 App.Div. 271. 

Tenn.— Corpus Juris quoted iu Gan¬ 
non V. Crichlow, 13 Tenn.App. 281, 
288— Corpus Juris quoted iu Read 
Phosphate Co. v. Vickers, 11 Tenn. 
App. 146, 157. 

Utah.—Bhalt v. McCarthy, 138 P.2d 
639, 104 Utah 110. 

Vt.—Meyette v. Canadian Pac. Ry. 

Co., 6 A.2d 33, 110 Vt. • 345. 

45 C.J. p 930 note 41. 

35. Ark.—Arkansas Power & Lig-ht 
Co. V. Marsh, 115 S.W.2d 825, 195 
Ark. 1135. 

Minn.—^Eichten v. Central Minn, Co¬ 
op. Power Ass’n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. ISO. 
Mo.— Corpus Juris cited in Jenkins v. 
Springfield Traction Co., 96 S.W.2d 
620, 625, 230 Mo.App. 1235— Corpus 
Juris cited iu Cregger v. City of 
St. Charles, 11 S.W.2d 750, 753, 224 
Mo.App. 232, quashal of opinion de¬ 
nied State ex rel. City of St. 
Charles v. Haid, 28 S.W.2d 97, 325 
Mo. 107. 

Tenn.— Corpus Juris quoted iu Gan¬ 
non V. Crichlow, 13 Tenn.App. 281, 
288— Corpus Juris quoted in Read 
Phosphate Co. v. Vickers, 11 Tenn. 
App. 146, 157. 

45 C.J. p 930 note 40. 

36. Ohio.—Pugh V. Akron-Chicago 
Transp. Co., 28 JSr.E.2d 1015, 64 
Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St. 164. 

37. Pa.—Bruggeman v. York, 102 A. 
415, 269 Pa. 94. 

Wyo.—Lemos v. Madden, 200 P. 791, 
28 Wyo. 1. 

Changed condition 
An intervening efficient cause 
which relieves one primarily neg¬ 
ligent from liability need not neces¬ 
sarily he the act of responsible hu¬ 
man beings, but it may be a changed 
condition over which the original 
wrongdoer had no control.—Arkansas i 


Power & Light Co. v. Marsh, 115 S. 
W.2d 825, 195 Ark. 1135. 

38. Wyo.—^Lemos v. Madden, 200 P. 
791, 28 Wyo. 1. 

39. La.—Lee v. Powell Bros., etc., 
Co., 52 So. 214, 126 La. 51. 

40. WUs.^Corpus Juris quoted in 
Finkelstein v. Majestic Realty Cor¬ 
poration. 224 N.W. 743, 747, ■ 198 
Wis. 527. 

45 C.J. p 930 note 45. 

Iu ITorth Carolina 

(1) Reference was made in some 
early cases to the fact that the 
claimed intervening negligence was 
palpable or gross.—^Hinnant v. At¬ 
lantic Coast Line R. Co., 163 S.E. 
555, 202 N.C. 489—Herman v. Atlan¬ 
tic Coast Line R. Co., 150 S.E. 361, 
197 N.C. 718. 

(2) In a subsequent case which 
cited the foregoing authorities it was 
stated generally that "‘the new and 
independent intervening cause . . . 
must be palpable and gross."—Wil¬ 
liams V. Charles Stores Co., 184 S.E. 
496, 209 N.C. 591. 

(3) Later cases, however, have 
disapproved this doctrine and have 
held that the intervening negligence 
need not he palpable or gross.—^Rat- 
tley V. Powell, 25 S.E.2d 448, 223.N.‘ 
C. 134—Quinn v. Atlantic & Y. R. 
Co., 195 S,E. 85, 213 N.C. 48. 

(4) Primary negligence is not re¬ 
lieved by intervening negligence on 
the principle that the latter is great¬ 
er than the original negligence.— 
Montgomery v. Blades, 12 S.E,2d 217, 
218 N.C. 680. 

(5) The test is not to be found 
merely in the degree of negligence of 
the intervening agency, but in its 
character, that is, whether it is of 
such an extraordinary nature as to 
be unforeseeable.—Rattley v. Powell, 
supra. 

41. Ind.—^McIntosh v. Pennsylvania 
, R. Co., 38 N.E.2d 263, 111 Ind. 

App. 550—Goldblatt Bros. v. Par¬ 
ish, 38 N.E.2d 255, 110 Ind.App. 
368. 

La.—Cornell v. U- S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 364, 
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Tex.—Fort Worth & R. G-. Hy. Co. 

V. Pickens, Civ. App., 153 S.W.2d 
252, reversed on other grounds 162’ 
S.W.2d 691, 139 Tex. 181—Parker v. 
Jakovich, Civ.App., 115 S.W.2d 790, 
error dismissed—Wichita Valley 
Ry. Co. V. Minor, Civ.App., 100 S. 

W. 2d 1071. 

45 C.J. p 931 note 47. 

42. Iowa.—Cavanaugh v. Centerville. 
Block Coal Co., 109 N.W. 303, 131 
Iowa 700. 7 L.R.A.,N.S., 907. 

45 C.J. p 931 note 47. 

43. U.S.—Insuranshares Corporation, 
of Delaware v. Northern Fiscal 
Corporation, D.C.Fa., 42 F.Supp. 
126. 

Ariz.—Nichols v. City of Phoenix,. 

202 P.2d 201, 68 Ariz. 124. 

Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 Cal.2d 295— 
Mosley v. Arden Farms Co., 157 P. 
2d 372, 26 Cal.2d 213, 15g A.L.R. 
872—La Malfa v. Piombo Bros., 161 
P.2d 964, 70 Cal.App.2d 840. 

Iowa.—Blessing v. Welding, 286 N.W. 

436, 226 Iowa 1178. 

N.Y.—Abbott V. New York Public- 
Library, 32 N.Y.S.2d 9 63, 263 App, 
Div. 314—McDonald v. Central 
School Dist. No. 3 of Towns of" 
Romulus, Varick and Payette, 
Seneca County, 39 N,Y.S.2d 103, 
179 Misc. 333, affirmed 36 N.Y.S.2d 
438, 264 App.Div. 943, affirmed 47 
N.E.2d 50, 289 N.Y. 800. 

Or.—^Arneil v. Schnitzer, 144 P.2d 
707, 173 Or. 179. 

Tex.—Kimbriel Produce Co. v. Mayo, 
Civ.App., 180 S.W.2d 504—Reeves 
V. Tittle, Civ.App., 129 S.W.2d 364, 
error refused. 

Wash.—Bronk v. Davenny, 171 P.2d 
237, 25 Wash.2d 443—Eckerson v. 
Ford's Prairie School Dist. No. 11 
of Lewis County, 101 P.2d 345, 3 
Wash.2d 475. 

Protection of general public 

Where direct and immediate cause 
of injury, although independent act 
of a third person, beiongs to a class, 
against which defendant is legally 
bound to protect plaintiff as one of 
the general public, defendant will be 
liable.—McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240. 229 Mo.App. 1090, 
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Where a second actor has or should have become 
aware of the existence of a potential danger creat¬ 
ed by the negligence of an original tort-feasor, and 
thereafter, by an independent act of negligence, 
brings about an accident, the first tort-feasor is re¬ 
lieved of liability,because the condition created 
by him was merely a circumstance of the accident 
and not its proximate cause.^^ However, it is only 
where such awareness and independent act of neg¬ 
ligence are present that this rule applies.'^® In¬ 
tervening acts done without knowledge of the dan¬ 
ger have been regarded as not sufficient to break 
the causal connection and, where the second ac¬ 
tor does not become apprised of such danger until 
his own negligence, added to that of the existing 
perilous condition, has made the accident inevita¬ 
ble, the negligent acts of the two tort-feasors are 
contributing causes and proximate factors in the 
happening of the accident and impose liability on 
both of the guilty persons.^^ 

Failure to interrupt primary cause. The mere 
omission of a third person to interrupt the result of 
defendant’s act will not amount to an intervening 
efficient cause,even though such third person is 
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a fellow servant of the person injured, provided nei¬ 
ther the third person nor the person injured is a 
servant of defendants^ However, where after the 
negligent act a duty devolves on another person 
with reference to such act or condition which such 
person fails to perform, such failure may become 
the proximate cause of the injury resulting from 

th^ act St 

Acts of parties to suit. The acts or omissions of 
either party to a personal injury suit cannot be a 
new and independent cause; such new and inde¬ 
pendent cause must be ascribed to some outside 
agency operating to cause the in jury. S2 Where 
plaintiff’s own independent and unnecessary act 
causes the injury, such act, although not wrongful, 
will be regarded as the proximate cause and de¬ 
fendant’s negligence as the remote cause of the in¬ 
jury, ^ 3 

Irresponsible agency; children. It is held by 
some -authorities that the intervening cause which 
will relieve the original negligence of its actionable 
nature must be a responsible cause,and, hence, 
that the act of a child non sui juris is not sufficient 


44. N.C.—Caulder v. Gresham, SO S. 
E.2d 312, 224 N.C. 402. 

Pa.—-Biehl v. Rafferty, 37 A.2d 729. 
349 Pa. 493—Dooley v. Boroug-h of 
Charleroi, 195 A. 6, 328 Pa. 57— 
Kline v, Moyer, 191 A. 43, 325 Pa. 
357, 111 A.L.R. 406—Venorick v. 
Revetta, 33 A.2d 655, 152 Pa.Super. 
455—Muir v. City of Pittsburgh, 28 
A.2d 816, 150 Pa.Super. 661. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642—Hubbard v. Murray, 3 S.E.2d 
897, 173 Va. 448. 

45. N.C.—Caulder v. Gresham, 30 S. 
E.2d 312, 224 N.C. 402. 

Pa.—Biehl v. Rafferty, 37 A-2d 729, 
349 Pa. 493—Dooley v. Borough of 
Charleroi, 195 A. 6, 328 Pa, 57— 
Kline v. Moyer, 191 A. 43, 325 Pa. 
357, 111 A.L.R. 406—Venorick v. 
R-evetta, 33 A.2d 655, 152 Pa.Super. 
.455—Muir v. City of Pittsburgh, 28 
A-2d 816, 150 Pa.Super. 661—Pil- 
velis V. Township of Plains, Com. 
RL, 34 Luz.Leg.Reg. 29, reversed on 
.other grounds Pilvelis v. Plains 
Tp., 14 A.2d 557, 140 Pa.Super. 561. 
Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642—Hubbard v. Murray, 3 S.E.2d 
397, 173 Va. 448. 

46. Pa.—Tolomeo v. Harmony Short 
Line Motor Transp. Co., 37 A.2d 
J511, 349 Pa. 420. 


47. N.Y.—^Barney v. Burstenbinder, 
7 Bans. 210, 64 Barb. 212. 

45 C.J. p 931 note 54. 

48. Pa.—Biehl v- Rafferty, 37 A.2d 
729, 349 Pa. 493—^Kline v. Moyer, 
191 A. 43, 325 Pa. 357, 111 A.L.R. 
406—Muir v. City of Pittsburgh, 28 
A.2d 816, 150 Pa.Super. 661. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

49. Ga.—Georgia Power Co, v. Kin- 
ard, 170 S.E. 688, 47 Ga.App. 483. 

N.T.— Corpus Juris cited in Pierce v. 
Village of Ravena, 22 N.Y.S.2d 32, 
34, 174 Misc. 774, reversed on other 
grounds 24 N.Y.S.2d 369, 261 App. 
Div. 849. 

45 C.J. p 937 note 87. 

I*ailure to perform duty 

The failure of a third person to 
perform a duty to protect another 
who is threatened by the original 
actor’s negligent conduct is not a su¬ 
perseding cause breaking the causal 
relation. 

N.Y.—Miller v. Board of Education, 
Union Free School, Dist. No. 1, of 
Town of Albion, 50 N.E.2d 529, 291 
N.Y, 25. 

Ohio.—Erie County United Bank v. 
Berk, 56 N.E.2d 285, 73 Ohio App. 
314. 

Pa.—Broyles v. Speer, 51 A.2d 391, 
160 Pa.Super. 405. 

50. N.Y.—Galvin v. New York, 19 
N.E. 675, 112 N.Y. 223. 

51. Mo.— Corpus Juris cited in Gen¬ 
eral Box Co. V. Missouri Utilities 
Co., 55 S.W.2d 442. 448, 331 Mo. 845. 
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N.Y.—Corpus Juris cited in Pierce v. 
Village of Ravena, 22 N.Y.S.2d 32, 
34, 174 Misc. 774, reversed on other 
grounds 24 N.Y.S.2d 369, 261 App. 
Div. 849. 

45 C.J. p 937 note 89. 

52. Ala.—Louisville & N. R. Co. v. 
Maddox, 183 So. 849, 236 Ala. 594, 
118 A.L.R. 1318. 

Tex.—J. S. Abercrombie Co. v. Del- 
comyn, 135 S.W.2d 978, 134 Tex. 
490—Texas Cities Gas Co. v. Dick¬ 
ens, Civ.App., 156 S.W.2d 1010, af¬ 
firmed 168 S.W.2d 208, 140 Tex 433 
—Dallas Railway & Terminal Co. 

V. Little, Civ.App., 109 S.W.2d 289, 
error dismissed—^Magnolia Petro¬ 
leum Co. V. Owen, Civ.App., 101 S. 

W. 2d 354, error dismissed. 
Absence of defendant's responsibility 

The doctrine of independent inter¬ 
vening cause primarily refers to 
some act or agency for which a de¬ 
fendant is not responsible.—^Webber 
V. E. K. Larimer Hardware Co., 16 
N.W.2d 286, 234 Iowa 1381. 

53. Ga.—Georgia Southern, etc., R. 
Co. V. Cartledge, 42 S.E. 405, 116 
Ga. 164, 59 L.R.A. 118. 

Tex.—Miller v. Panhandle & S. F. Ry. 
Co., Civ.App., 35 S..W.2d 194, error 
dismissed. 

Contributory negligence as proximate 
cause see infra § 129, 

,54. Hawaii.—^Wax v. City and, Coun¬ 
ty of Honolulu, 34 Hawaii 266. 

45 C.J. p 931 note 49. 

Intervening cause set in operation 
by primary cause see infra subdi¬ 
vision e of-this section. 
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to constitute an efficient intervening cause.^S Other 
authorities, however, have held that the intervening 
cause need not be produced by a responsible agen¬ 
cy,^® and that the act of a child non sui juris,^”^ or 
even of a lunatic,may be sufficient to break the 
causal connection between the original wrong and 
the injury. The mere intervention of acts of chil¬ 
dren of tender years does not necessarily make a 
result so remote that an action cannot be main¬ 
tained against the original wrongdoer,^^ as, for ex¬ 
ample, where such acts are not an efficient cause 
breaking the causal connection between the neg¬ 
ligence of the original wrongdoer and the injury.^0 

c. Time 

An intervening cause, in order to break the causal 
connection between the original negligence and the in¬ 
jury, must come into operation in producing the result 
after the negligence of the original actor; and, if the 
original negligence continues to the time of the injury, 
an intervening act will not relieve the original actor of 
jlability. 

An intervening cause or force, in order to break 
the causal connection and free the original wrong¬ 
doer from liability, must occur or come into active 
operation in producing the result after the negli¬ 
gence of the original actor,6^ or, in other words, 
must come between the original cause and injury 
in point of time;®^ moreover, it must continue to 
operate until the instant of injury.^s In this con¬ 
nection, ‘"intervening^’ is used in a time sense and 


refers to later events,^^ so that conditions existing 
and forces already in operation at the time of de¬ 
fendant’s conduct are not included within the term.^^ 

Continuance of original act. An intervening act 
will not be regarded as breaking the chain of caus¬ 
al connection where the original negligence con¬ 
tinues and exists up to the time of the injury or the 
force producing the damage.®® The original wrong¬ 
ful act may be so continuous that the act of a third 
person precipitating the disaster will, in law, be re¬ 
garded, as not independent, but as joining with the 
original act to produce the accident.®'^ 

d. Condition or Occasion Making Injury Pos¬ 
sible 

Liability cannot be predicated on a prior and remote 
cause which merely furnishes the condition or occasion 
for an injury resulting from an intervening unrelated 
and efficient cause, even though the injury would not have 
resulted but for such condition or occasion; but a condi¬ 
tion from which injury might have been anticipated or 
which rendered the avoidance of injury impossible will 
be the proximate cause notwithstanding an intervening 
agency. 

A prior and remote cause cannot be made the 
basis of an action if such remote cause did nothing 
more than furnish the condition or give rise to the 
occasion by which the injury was made possible, if 
there intervened between such prior or remote cause 
and the injury a distinct, successive, unrelated, and 
efficient cause of the injury,®® even though the in- 


55. —Sroka v. Halliday, 103 A. 
799, 41 R.I. 322, L.R.A.1918E 688. 

46 CJ, p 931 note 50. 

56. Conn.—Lombardi v. Wallad, 12t) 
A 291, 98 Conn. 510. 

45 C.J. p 931 note 51. 

57. Tenn.—^Nashville, C. & St. L. 
Ry. V. Harrell, 110 S.W.2d 1032, 21 
Tenn.App. 353. 

"Wash.—Barnes v. J. C. Penney Co., 
70 P.2d 311, 190 Wash. 633. 

46 C.J. p 931 note 52. 

Where child realizes and appreci¬ 
ates probable effect of his act caus¬ 
ing injury, chain of causation started 
by another’s negligence is thereby 
broken and child’s act becomes prox¬ 
imate cause of injury.—Buckeye Irr. 
Co. V. Askren, 46 P.2d 1068, 45 Ariz. 
566. 

58. Conn.—Lombardi v. Wallad, 120 
A. 291, 98 Conn. 610. 

59. Ohio.—^Poe v. Canton-Mansfield 
Dry Goods Co., 173 N.E. 318, 36 
Ohio App. 395. 

50. Wash.—^Barnes v. J. C. Penney 
Co., 70 P.2d 311, 190 Wash. 633. 

■51. Ariz.—^Herzberg v. White, 66 P. 

2d 253, 49 Ariz. 313. 

3Iinn.—Medved v. Doolittle, 19 N.W. 
2d 788, 220 Minn. 352—^Arnold v. 
JM'orthern States Power Co., 297 N. | 


’ W. 182, 209 Minn. 551—Butler v. 
Northwestern Hospital of Minne¬ 
apolis, 278 N.W. 37, 202 Minn. 282. 
N.C.—^Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C. 591—Hinnant 
V. Atlantic Coast Line R. Co., 163 
S.E. 555. 202 N.C, 489. 

82. Minn.—^Eichten v. Central Minn. 
Co-op. Power Ass'n of Redwood 
County, 28 N.W,2d 862, 224 Minn. 
180. 

63. N.C.—^Williams v. Charles Stores 
Co., 184 S.E. 496, 209 N.C. 591— 
Hinnant v. Atlantic Coast Line R. 
Co.. 163 S.B. 655, 202 N.C. 489. 

64. Minn.—^Arnold v. Northern 
States Power Co., 297 N.W. 182, 
209 Minn. 551—^Butler v. North¬ 
western Hospital of Minneapolis, 
278 N.W. 37, 202 Minn. 282. 

65. Minn.—^Arnold v. Northern 
States Power Co., 297 N.W. 182, 209 
Minn. 551—^Butler v. Northwestern 
Hospital of Minneapolis, 278 N.W. 
37, 202 Minn. 282. 

66. Cal.—^Fennessey v. Pacific Gas & 
Electric Co., 124 P.2d 51, 20 Cal. 
2d 141—Gerberich v. Southern Cali¬ 
fornia Edison Co., 63 P.2d 948, 5 
Cal. 2d 46—Lacy v. Pacific, Gas & 
Electric Co., 29 P.2d 781, 220 Cal. 
97, 


Conn.—^Mahoney v. Beatman, 147 A. 

762, 110 Conn. 184, 66 A.L.R. 1121. 
Mass.—Kralik v. Le Clair, 52 N.E.2d 
562, 315 Mass. 323—^Wallace v. 

Ludwig, 198 N.E. 159, 292 Mass. 251 
—Morrison v. Medaglia, 191 N.E. 
133, 287 Mass. 46. 

N.C.—Lancaster v. Atlantic Grey¬ 
hound Corporation, 14 S.E.2d 820, 
219 N.C. 679. 

Va.—^Wallace v. Jones, 190 S.E. 82, 
168 Va. 38. 

Similar kind of injury 
Where an act of negligence Is a 
substantial factor in bringing about 
an injury, it does not cease to be a 
legal and proximate cause thereof 
because of the intervention of a sub¬ 
sequent act of negligence of another, 
if the prior act of negligence is still 
operating and the injury inflicted is 
not different in kind from that which 
would have resulted from the prior 
act.—Holmes v. T. M. Strider & Co., 
189 So, 518, 186 Miss. 380, 123 A.L.R. 
1190—Solomon v. Continental Baking 
Co., 160 So. 732, 172 Miss. 388. 

67. Cal.—Sawdey v. -R. W. Rasmus¬ 
sen Co., 290 P. 684, 107 Cal.App. 
467—Rauch v. Southern California 
Gas Co., 273 P. 1111, 96 Cal.App. 
250. 
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jury would not have occurred but for such condi- | dition except because of the independent cause 
tion or occasion.®® If no danger existed in the con- | such condition was not the proximate causeand" 


Co., C.C.A.Ind., 168 P.2d 761, cer¬ 
tiorari denied 69 S.Ct. 69, 335 XJ.S. 

845, 93 L.Ed. - —Eberhart v. 

Abshire, C.C.A.Ind., 158 F.2d 24. 

Ala.—Louisville & jST. R. Co. v. Mad¬ 
dox. 183 So. 849, 236 Ala. 594, 118 
A.L.R. 1318. 

Ariz.—Salt River Valley Water 
Users’ Ass’n v. Comum, 63 P.2d 
639, 49 Ariz. 1. 

Cal.— Corpus Juris ctuoted in Benard 
V. Vorlander, 197 P.2d 42, 48, 87 
Cal.App.2d 436— Corpus Juris quot¬ 
ed in Royal Ins. Co. v, Mazzei, 123 
P.2d 586, 590, 50 Cal.App.2d 549— 
Corpus Juris quoted in Camp v. 
Peel, 92 P.2d 428, 430, 33 Cal.App. 
2d 612— Corpus Juris quoted in 
Hayden v. Paramount Productions, 
91 P.2d 231, 235, 33 Cal.App.2d 287 
—Corpus Juris quoted in Hauser v. 
Pacific Gas & Electric Co., 23 P.2d 
1068, 1070. 133 CaLApp. 222. 

Del.— Corpus Juris cxuoted in Island 
Express v. Frederick, 171 A. 181, 
187, 5 W.W.Harr. 569. 

Ga.—^Whitaker v. Jones, McDougald, 
Smith, Pew Co., 26 S.E.2d 545, 69 
Ga.App. 711. 

Ill.—Merlo V. Public Service Co. of 
Northern Illinois, 45 N.B.2d 665, 
381 Ill. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—Illinois Cent. R. 
Co. V. Oswald. 170 N.B. 247, 338 
Ill. 270 —Denemark v. Arlington 
Park Jockey Club, 61 N.E.2d 285, 
326 IlLApp. 256—Van Hoorebecke 
V. Iowa Illinois Gas & Electric Co., 
57 N.E.2d 652, 324 Ill.App. 88— 
Walker v. Illinois Commercial Tel. 
Co., 43 N.E.2d 412, 315 Ill.App. 553 
—Frye v. East St. Louis & Interur- 
ban Water Co., 14 N.E.2d 263, 294 
Ill.App. 468—^Munsen v. Illinois 
Northern Utilities Co., 258 Ill.App. 
438. 

Ind.—Wilcox v. Urschel, 200 N.E. 
465, 101 Ind.App. 627. 

Kan.— Corpus Juris quoted in Davies 
V. Shawver, 8 P.2d 953, 956, 134 
Kan. 772. 

Ky.—Turpin v. Scrivner, 178 S.W.2d 
971, 297 Ky. 365—^Dixon v. Ken¬ 
tucky Utilities Co., 174 S.W.2d 19, 
295 Ky. 32, 155 A.L.R. 150—Newton 
V. Wetherby’s Adm’x, 153 S.W.2d 
947, 287 Ky. 400—Stevens’ Adm’r v. 
Watt, 99 S.W.2d 763, 266 Ky. 608— 
Wilder’s Adm’r v. Southern Min¬ 
ing Co.. 96 S.W.2d 436, 265 Ky. 
219— Corpus Juris cited in Wind¬ 
ers’ Adm’r v. Henry Bickel Co., 57 
S.W.2d 1009, lOlO, 248 Ky. 4. 

La.— Corpus Juris cited in Taylor v. 
City of Shreveport, App., 29 So. 2d 
792, 796—Corpus Juris quoted in 
Petrich v. New Orleans City Park 
Improvement Ass'n, App., 188 So. 
199, 201. 

Miss.—Stewart v. Kroger Grocery, 
etc., Co., 21 So.2d 912, 198 Miss. 
371—Mississippi City Lines v. Bul¬ 


lock. 13 So.2d ■34, 194 Miss. 630, 145 
A.L.R. 1199. 

Mo.—Corims Juris quoted in Smith v. 
Mabrey, 154 S.W.2d 770, 772, 348 
Mo. 644—Corpus Juris cited in Lu¬ 
cas v. City of Louisiana, App., 173 
S.W.2d 629, 634. 

Neb.—Corpus Juris cited in Johnson 
V. Mallory, 243 N.W. 872, 875, 123 
Neb. 706. 

Okl.—City of Altus v. Wise, 143 P.2d 
128, 193 Okl. 288—Oklahoma Gas & 
Electric Co. v. Butler, 124 P.2d 397, 
190 Okl. 393—City of Okmulgee v. 
Hemphill, 83 P.2d 189, 183 Okl. 450 
—Jafek V. Public Service Co. of 
Oklahoma, 79 P.2d 813, 183 Okl. 32 
—Munroe v. Schoenfeld & 'Hunter 
Drilling Co., 61 P.2d 1045, 178 Okl. 
149—Corpus Juris quoted in Pryor 
V. Chicago, R. I. & P. Ry. Co., 39 
P.2d 563, 571, 170 Okl. 158. 

Or.—Corpus Juris cited in Leavitt v. 

Stamp, 293 P. 414, 416, 134 Or. 191. 
Pa.—Schwartz v. Jafife, 188 A, 295, 
324 Pa. 324—Corpus Juris quoted 
in Stone v. City of Philadelphia, 
153 A, 550, 552, 302 Pa. 340—Gau- 
pin V. Murphy, 145 A. 123, 295 Fa. 
214—Kinnear v. Dake, Com.PL, 32 
Erie Co. 1. 

S.C.—^Woody V. South Carolina Pow¬ 
er Co., 24 S.E.2d 121/ 202 S.C. 73— 
Corpus Juris quoted in Driggers v. 
City of Florence, 2 S.E.2d 790, 791, 
190 S.C. 309. 

S.D.—Bruening v. Miller, 230 N.W. 
754, 57 S.D. 58. 

Tenn.—Moyers v. Ogle, 148 S.W.2d 
637, 24 Tenn. App. 682—Clay born v. 
Tennessee Electric Power Co., 101 
S,W.2d 492, 20 Tenn.App. 574. 

Tex,—Great Atlantic & Pacific Tea 
Co. V. Najera, Civ.App., 203 S.W.2d 
577, reversed on other grounds 207 
S.W.2d 365, 146 Tex. 367—Dallas 
Railway & Terminal Co. v. Archer, 
Civ.App., 167 S,W-2d 290, error re¬ 
fused—Porter v. Liberty Film 
Lines, Civ.App., 127 S.W.2d 480, 
reversed on other grounds Liberty 
Film Lines v. Porter, 146 S.W.2d 
982, 136 Tex. 49—^Panhandle & S. 
F. Ry. Co. V. Sledge, Civ.App., 31 
S.W.2d 146, affirmed Sledge v. Pan¬ 
handle &. S. F. R. Co., Com.App,, 45 
S.W.2d 1112. 

Wyo.—Corpus Juris cited in Phelps 
V. Woodward Const. Co., 204 P.2d 
179. 

45 C.J. p 931 note 55. 

Statement that an act or omission 
is a “condition^ and not a cause of 
an occurrence from which injury re¬ 
sults means no more than that it is 
not a “proximate cause” of that oc¬ 
currence.—^Kinderavich v. Palmer, 15 
A.2d 83, 1(27 Conn. 85. 

69. Cal.—Corpus Juris quoted in 
Benard v. Vorlander, Cal.App., 197 
P.2d 42, 48, 87 Cal.App.2d 436— 
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Corpus Juris quoted in Royal Ins 
Co. V. Mazzei, 123 P.2d 586, 590, 5() 
Cal.App.2d 549—Corpus Juris quot¬ 
ed in Camp v. Peel, 92 P.2d 428, 
430, 33 Cal.App.2d 612—Corpus 

Juris quoted in Hayden v. Para¬ 
mount Productions, 91 P.2d 231, 
235, 33 Cal.App.2d 287—Corpus 

Juris quoted in Hauser v. Pacific 
Gas & Electric Co., 23 P.2d 1068 
1070, 133 Cal.App. 222. 

Del.—Corpus Juris quoted in Island 
Express V. Frederick, 171 A. 181 
■ 187, 5 W.W.Harr. 569. 

Kan.—Corpus Juris quoted in Davies 
V. Shawver, 8 P.2d 953, 966, 134 
Kan. 772. 

La.—Corpus Juris quoted in Petrich 
V. New Orleans City Park Improve¬ 
ment Ass’n, App., 188 So. 199, 201. 

Mo.—Corpus Juris quoted iu Smith 
V. Mabrey, 154 S.W.'2d 770, 772 348 
Mo. 644. 

Okl.—Corpus Juris quoted in Pryor 

V. Chicago, R. I. & P. Ry. Co., 39 
P.2d 563, 571, 170 Okl. 158—Corpus 
Juris cited in Leavitt v. Stamp 
293 P. 414, 416, 134 Or. 191. 

S.C.—Corpus Juris quoted in Drig¬ 
gers V. City of Florence, 2 S.E.2d 
790,’ 791, 190 S.C. 309. 

Tex.—Phoenix Refining Co. v. Tips, 81 
S.W.2d 60, 125 Tex. 69—Missouri- 
Kansas-Texas R. Co. of Texas v. 
McLain, Com.App., 105 S.'W'.2d 206, 
set aside on other grounds 126 S. 

W. 2d 474, 133 Tex. 484—Wm. 

Cameron & Co. v. Thompson, Civ. 
App., 175 S.W^.2d 307, error refused 
—Garrett v. Sinclair Refining Co., 
Civ.App., 94 S.W.2d 1218, error dis¬ 
missed. 

46 C.J. p 932 note 66. 

70. Cal.—Corpus Juris quoted in 
Benard v. Vorlander,' Cal.App., 197 
P.2d 42, 48, 87 Cal.App.2d' 436— 
Corpus Juris quoted in Royal Ins. 
Co. V. Mazzei, 123 P.2d 586, 590, 50 
Cal.App.2d 649—Corpus Juris quot- 

■ ed in Camp v. Peel, 92 P.2d 428, 
430, 33 Cal.App.2d 612—Corpus 

Juris quoted in Hayden v. Para¬ 
mount Productions, 91 P.2d 231, 
235, 33 Cal. App.2d 287—Corpus 

Juris quoted in Hauser v. Pacific 
Gas & Electric Co., 23 P.2d' 1068, 
1070, 133 Cal.App. 222. 

Ga.—^Whitaker v. Jones, McDougald, 
Smith, Pew Co., 26 S.E.2d 645, 69- 
Ga.App. 711. 

Ky.—Morton's Adm’r v. Kentucky- 
Tennessee Light & Power Co., 13S 
S.W.2d 345, 282 Ky. 174—Collins’ 
Adm’r v. Chesapeake & O. Ry. Co.,. 
124 S.W.2d 1039, 276 Ky. 659. 

Mo.—Corpus Juris quoted in Smith 
V. Mabrey, 154 S.W.2d 770, 772, 
348 Mo. 644. 

Okl.—Corpus Juris quoted in Pryor 
V. Chicago, R. I, & P. Ry. Co., 39? 
P.2d 563. 571. 170 Okl. 168. 
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if an independent negligent act or defective condi¬ 
tion sets into operation the circumstances which re¬ 
sult in injury because of the prior defective condi¬ 
tion, such subsequent act or condition is the proxi¬ 
mate cause.*^^ However, where the condition was 
such that the injury might have been anticipated, *^2 
or where such condition rendered it impossible to 
avoid injury from another contributing cause, *^3 {j- 
will be the proximate cause notwithstanding the in¬ 
tervening agency. So it is no defense to an action 
for negligence that the injury was caused by the 
act of a third person who merely took advantage of 
a situation created by defendant in such a manner 
as to suggest or invite the third personas act.*^*^ 
Likewise, where the condition of the property in¬ 
jured is defective and by reason of such defective 
condition the damage was greater than it otherwise 
would have been, the proximate cause of the great¬ 
er loss is the defective condition and not the negli¬ 
gent act.*^^ 


Intervening cause as Condition. The original 
wrongdoer cannot escape responsibility because of 
an intervening cause which was in reality only a 
condition on or through which the wrongdoer^s neg¬ 
ligent act operated to produce the injurious re¬ 
sults.*^® 

e. Causes Set in Motion by Primary Cause 

An intervening cause which is set in operation by an 
original negligent act, or which is a normal response to 
the stimulus of a situation created by such act, generally 
will not relieve the original wrongdoer of liability. 

Where an intervening cause, which would not 
alone have caused the injury complained of, is set 
in operation by an original wrongful act, which is 
the probable cause of such injury, the person who 
set the original cause in operation will not be re¬ 
lieved from liability by reason of such intervening 
cause.'^'^ An intervening act does not become a 
superseding cause if it is a normal response to the 


Or.—Corpus Juris cited in Leavitt v. 
Stamp, 293 P. 414, 416, 134 Or. 191. 

S.C.—corpus Juris quoted in Drig¬ 
gers V, City of Florence, 2 S.E.2d 
790, 791, 190 S.C. 309. 

■Tex.—Porter v. Liberty Film Lines, 
Civ.App., 127 S.'W'.2d 480, reversed 
on other grounds Liberty Film 
Lines- v. Porter, 146 S.W.2d 982, 136 
Tex. 49. 

45 C.J. p 932 note 57. 

■Condition as concurrent cause see 
supra § 110 b. 

*71. Cal.— Corpus Juris quoted in 
Benard v. Vorlander, 197 P.2d 42, 
48, 87 Cal.App.2d 436— Corpus Juris 
quoted in Camp v. Peel, 92 P.2d 
428, 430, 33 Cal.App.2d 612— Corpus 
Juris quoted in Hayden v. Para¬ 
mount Productions, 91 P.2d 231, 
235, 33 Cal.App.2d 287— Corpus Ju¬ 
ris quoted in Hauser v. Paciflc Gas 
& Electric Co., 23 P.2d 1068, 1070, 
133 Cal.App. 222. 

•S.C.—Corpus Juris quoted in Drig¬ 
gers V. City of Florence, 2 S.E.2d 
790, 791, 190 S.C. 309. 

45 C.J. p 932 note 58. 

72. Ala.—Capital Motor Lines v. 
Gillette, 177 So. 881, 235 Ala. 157— 
Goodwyn v. Gibson, 177 So. 140, 235 
Ala. 19—Clendenon v. Yarbrough, 
171 So. 277, 233 Ala. 269—Alabama 
Utilities Co. v. Champion, 160 S.o. 
346, 230 Ala. 263—^Alabama Po'wer 
Co. V. Curry, 153 So. 634, 228 Ala. 
444—^Alabama Po'wer Co. v. Glad¬ 
den, 197 So. 374, 29 Ala.App. 438. 

Ark.—Corpus Juris quoted in South¬ 
western Bell Telephone Go. v. 
Adams, 133 S.W.2d 867, 872, 199 
Ark. 254. 

Conn.—Cuneo v. Connecticut Co., 2 
A.2d 220, 124 Conn. 647. 

—Dixon V. Kentucky Utilities Co., 
174 S.W.2d 19, 296 Ky. 32, 155 A. 
L.R. 160. 


Mont.—Corpus Juris quoted in Nord 
V. Butte Water Co., 30 P.2d 809, 
814, 96 Mont. 311. 

Okl,—Corpus Juris quoted in Spicers, 
Inc., V. Rudd, 188 P.2d 692, 694, 199 
Okl. 576. 

Tenn.—Moyers v. Ogle, 148 S.W.2d 
637, 24 Tenn.App. 682. 

Tex.—Renegar v. Fort Worth Transit 
Co., Civ.App., 143 S.W.2d 443— 
Porter v. Liberty Film Lines, Civ. 
App., 127 S.W.2d 480, reversed on 
other grounds Liberty Film Lines 
V. Porter, 146 S.W.2d 982, 136 Tex. 
49—^IVachholder v. Klitchens, Civ. 
App., 126 S.W.2d 519. 

45 C.J. P 932 note 59. 

Anticipation of: 

Injury see supra subdivision a of 
this section. 

Intervening cause see infra subdi¬ 
vision f of this section. 
Anticipation of independent agency 
and type of injury 
Where alleged negligence merely 
creates a condition by which an in¬ 
jury is made possible and subsequent 
independent act of an intervening 
agency causes the injury, in order 
for the alleged negligence to be the 
proximate cause of the injury, not 
only the type of the injury, but also 
the intervention of the independent 
agency, should have been anticipated. 
—Indiana Service Corporation v. 
Johnston, 34 H.E.2d 157, 109 Ind.App. 
204. 

73, Ark.—Corpus Juris quoted in 
Southwestern Bell Telephone Co. 
V. Adams, 133 S..W.2d 867, 872, 199 
Ark. 254. 

Okl.—Corpus Juris quoted iu Spicers, 
Inc. V. Rudd, 188 P.2d 692, 694, 199 
Okl. 576. 

Tenn.—^Moyers v. Ogle, 148 S.W.2d 
637, 24 Tenn,App. 682. 

Tex.—^Porter v. Liberty Film Lines, 
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Civ.App., 127 S.W.2d 480, reversed 
on other grounds Liberty Film 
Lines v. Porter, 146 S.W.2d 982, 
136 Tex. 49. 

45 C.J. p 932 note 60. 

74. Ark.—Corpus Juris quoted in 
Southwestern Bell Telephone Co. v, 
Adams, 133 S.W.2d 867, 872, 199 
Ark. 254. 

45 C.J. p 932 note 61, 

75. U.S.—Mould V. The New York, 
D.C.N.Y., 40 F. 900. 

76. ZSr.Y. —Benenson v. National 

Surety Co., 257 N.Y.S. 13, 235 App. 
Div. 294, reversed on other grounds 
183 N.E. 505, 260 N.Y. 299, 85 

A.L.R. 79. 

Ohio.—Dougherty v. Hall, 45 N.E.2d 
608, 70 Ohio App. 163—Poe v. Can- 
ton-Mansfield Dry Goods Co., 173 
N.E. 318, 36 Ohio App. 395. 

77. U.S.—Lowxlen v. Shoffner Mer¬ 
cantile Co., C.C.A.Ark., 109 F.2d 
956. 

Ala.—Montgomery City Lines v. 
Jones, 20 So.2d 599, 246 Ala. 291— 
Corpus Juris quoted in Burns v. 
Bythv/ood, 184 So. 346, 348, 28 Ala, 
App. 835, certiorari denied 184 S.o. 
349, 236 Ala. 639. 

Ariz.—Salt River Valley Water 
Users* Ass’n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Cal.—Coppock V. Pacific Gas & Elec¬ 
tric Co., 30 P.2d 549, 137 Cal.App. 
SO. 

Del.—Wise v. Western Union Tele¬ 
graph Co., 172 A. 757, 6 W.W.Harr. 
155. 

Ga.—^Williams v. Grier, 2 6 S.E.2d 698, 
196 Ga, 327, conformed to 27 S.E. 
2d 352, 70 Ga.App. 75—^Louisville 
& N. R. Co. V. Ellis, 189 S.E. 559, 
54 Ga.App. 783. 

Idaho.—^Idaho Gold Dredging Corpo- 
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stimulus of a situation created by the negiigence 
of another,'^S and the manner in which it is done 
is not extraordinarily negligentJ^ Thus, where a 
person attempts to prevent the injury which would 
naturally have resulted from the negligent act of 
defendant and is injured while doing so, the orig¬ 
inal act of defendant remains the proximate cause, 
and continuity between the original negligence and 
the injury to the person attempting rescue is not 


broken by the exercise of volition on the part of 
the latter.Si The act of a third person will not 
amount to an intervening efficient cause when such 
person is merely performing a duty necessitated by, 
or resting on, the original wrongdoer.82 

Involuntary or instinctive intervening act An in¬ 
tervening act which is involuntary and the result of 
the primary negligence is not sufficient to dissever 


ration v. Boise Payette Lumber 
Co., 37 P.2d 407, 54 Idaho 765. 

Ky.—Louisville & N. R. Co. v. Ste¬ 
phens, 182 S.W.2d 447, 298 Ky. 328. 
Md.—Garbis v. Apatoft, 63 A.2d 307 
—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

hTeh.—McClelland v. Interstate Tran¬ 
sit Lines, 6 N.W.'2d 384, 142 Neb. 
439—Paup v. American Telephone 
& Tele&raph Co., 247 N.W. 411, 124 
Neb. 550— Corpus Juris cited iu 
Johnson v. Mallory, 243 N.W. 872, 
875, 123 Neb. 706. 

N.J.—Millman v. U. S. Mortgagre & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28. 

N.Y.—Benenson v. National Surety 
Co., 257 N.T.S. 13, 235 App.Div. 
294, reversed on other grounds 183 
N.E. 505, 260 N.Y. 299, 85 A.L.R. 
79—Corpus Juris cited ia Sherman 
V. Millard, 259 N.Y.S. 415, 422, 144 
Misc. 748, reversed on other 
grounds Sherman v, Leicht, 264 N. 
Y.S, 492, 238 App.Div. 271. 

Ohio.—Mouse v. Central Savings & 
Trust Co., 167 N.E, 868, 120 Ohio 
St. 599—Dougherty v. Hall, 45 N.E. 
2d 60S, 70 Ohio App. 163—‘Poe v. 
Canton-Mansfield Dry Goods Co., 
173 N.E. 318, 36 Ohio App. 395. 

Pa.—Marshall v. City of Pittsburgh, 
180 A. 733, 119 Pa.Super. 189. 

S.C.—Pfaehler v. Ten Cent Taxi Co., 
18 S.E.2d 331, 198 S.C. 476. 

Tenn.—Moyers v. Ogle, 148 S,W-2d 
637, 24 Tenn. App. 6S2—Gar is v. 

Eberling, 71 S.W.2d 215, 18 Tenn. 
App. 1. 

Utah.—Ehalt v. McCarthy, 138 P.2d 
639, 104 Utah 110. 

Va.—Jefferson Hospital v. Van Lear, 
41 S.E.2d 441, 186 Va. 74. 

45 C.J. p 932 note 63. 

Otherwise stated, if the original 
negligence is of a character which, 
according to the usual experience of 
mankind, is calculated to invite or 
induce the intervention of some sub¬ 
sequent cause, the intervening cause 
will not excuse it, and the subse¬ 
quent mischief will be held to be the 
result of the original negligence. 

U.S.—St. Louis-San Francisco R. Co. 
V. Mills, C.C.A.Ala., 3 F.2d 882, re¬ 
versed on other grounds 46 S.Ct. 
520, 271 U.S.. 344, 70 L.Ed. 979. 

Neb.—Corpus Juris quoted in Mc¬ 
Clelland V. Interstate Transit 
Lines, 6 N.W.2d 384, 390, 142 Neb. 
439. 


Successive injuries ! 

(1) Person who, while acting as 
ordinary and reasonable person, is 
caused to fall as direct result of 
weakness or physical instability pro¬ 
duced by injuries sustained as result 
of defendant's negligence is entitled 
to recover for injuries sustained in 
fall in addition to injuries originally 
sustained.—S. S. Kresge Co. v. Ken¬ 
ney, 86 F.2d 651, 66 App.D.C. 274. 

(2) In invitee’s action against 
owner of premises for injuries alleg¬ 
edly sustained at two different times, 
the second injury, if invitee was 
practically unconscious at time 
thereof as result of first injury, was 
a direct and continuing result of first 
injury, and all questions of negli¬ 
gence would relate back to time of 
first injury.—^Funari v. Gravem- 
Inglis Baking Co., 104 P.2d 44, 40 
Cal.App.2d 25. 

79. U.S.—New York, C. & St. L. R. 
Co. V. Afeolder, C.C.A.MO., 174 F.2d 
486—Rovinski v. Rowe, C.C.A. 
Mich., 131 P.2d 687—American 
Mut. Liability Ins. Co. v. Buckley 
& Co., C.C.A.Pa., 117 F.2d 845— 
New York Cent. R. Co. v. Brown, 
C.C.A.Mich., 63 F.2d 667, certiorari 
denied New York Cent. R. Co. v. 
Brown, 54 S.Ct. 62, 290 U.S. 634, 
78 L.Ed. 561. 

Ill.—Hansen v. Henrici’s, Inc., 49 N. 
E.2d 737, 319 Ill.App. 458—^Adams 

V. Chicago & E. R. Co., 41 N.E. 2d 
991, 314 IlLApp. 404, 

Iowa.—Blessing v. Welding, 286 N. 

W. 436, 226 Iowa 1178. 

Minn.—Smith v. Carlson, 296 N.W. 
132, 209 Minn. 268. 

N.Y.—Stanley v. F. W. Wool worth 
Co., 275 N.Y.S. 804, 153 Misc. 665. 
Ohio.—Pugh V. Akron-Chicago 
Transp. Co., 28 N.E.2d 1015, 64 Ohio 
App. 479, affirmed 28 N.E.2d 501, 
137 Ohio St. 164. 

Pa.—Cusatis v. Lehigh Valley R. Co., 
31 A.2d 572, 152 Pa.Super. 193— 
Biearman v. Allegheny County, 21 
A.2d 112, 145 Pa.Super. 330—Com¬ 
monwealth V. Pagano, Quar.Sess., 
33 Berks Co. 233—McVeigh v. 
Scranton-Spring Brook Water 
Service Co., Com.Pl., 46 Lack.Jur. 
177—Teggart . V. Magie & Roth, 
Com.Pl., 9 Fay.L.J. 150, 13 Som. 
Leg.J. 116. 

Tenn.—Brodie v. Miller, 143 S.W.2d 
1042, 24 Tenn.App. 316. 
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Wash.—Swanson v. Gilpin, 169 P.2d 
356, 25 Wash.2d 147. 

Wis.—Hatch v. Small, 23 N.W.2d 
460, 249 Wis. 183, 166 A.L.R. 746— 
Kramer v. Chicago, M., St. P. & 

R. Co., 276 N.W. 113, 226 Wis. lis! 

79. Ill. Hansen v. Henrici's, Inc. 
49 N.E.2d 737, 319 Ill.App. 458. 

Iowa.—Blessing v. Welding, 286 N.W.. 

436, 226 Iowa 1178. 

Miss.—Superior Oil 'Co. v. Richmond,. 

159 So. 850, 172 Miss. 407. 

Ohio.—^Pugh V. Akron-Chicago. 
Transp. Co., 28 N.E.2d 1015, 64 
Ohio App. 479, affirmed 28 N.k2d 
501, 137 Ohio St. 164. 

Pa.—Cusatis v. Lehigh Valley R, 
Co., 31 A.2d 672, 152 Pa.Super. 

193—Biearman v. Allegheny Coun¬ 
ty, 21 A.2d 112, 145 Pa.Super. 330— 
Teggart v. Magie & Roth, Com^ 
PI., 9 Fay.L.J. 150, 13 Som.LegJ. 
116—^McVeigh v. Scranton-^Sprang 
Brook Water Service Co., Com.Pl., 
46 Lack.Jur. 177. 

Wash.—Swanson v. Gilpin, 169 P.2d! 
356, 25 Wash.2d 147. 

80. U.S.—Rovinski v. Rowe, C.C.A 

Mich., 131 F.2d 687— Corpus Juris-, 
quoted in Brown v. New York 
Cent. R. Co., D.C.Mich., 53 P.2d 
4'90, 491, affirmed, C.C.A., New 

York Cent. R. Co. v. Brown, 63; 
F.2d 657, certiorari denied 54 S. 
Ct. 52, 290 U.S. -634, 78 L.Ed. 651. 

La.—^Lynch v. Fisher, App., 34 So.. 
2d 513. 

Minn.—^DufC v. Bemidji Motor Serv-- 
ice Co., 299 N.W. 196; 210 Minn. 
456. 

Tex.—Longacre v. Reddick, Civ.App., 
215 S.W.2d 404, mandamus over¬ 
ruled. 

45 C.J. p 933 note 64. 

Attempt to prevent injury to tbirdj 
person as contributory ne&li&ence 
see infra § 124. 

Liability to person, attempting to • 
rescue another from danger see su¬ 
pra § 63. 

81. N.Y.—^Wagner v. International 
R. Co., 133 N.E., 437, 232. N.Y. 176, 
19 A.L.R. 1. 

82. Cal.—^Haverstick. Vv Southern. 
Pac. Co., 37. B.2d 146^. 1^--Cal.App.2d 
605. 

Miss.— ^Corpus Juris cited in Superior 
Oil Co. v;. Ricjinap^nd,! 169 So. 850,. 
852, 172 jiiss. 407. 

Wash.^Howe v. West Seattle Land, 
etc., Co.,, 5J9..F...495, 21. Wash., 594... 
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the chain of causation.^s Where a person has been 
put in sudden peril by the negligent act of another, 
and in an instinctive effort to escape from that 
peril does injury to a third person, the negligent act 
is the proximate cause of the injury,and it is 
immaterial that under different circumstances he 
might or ought to have seen and avoided the lat¬ 
ter danger.ss 

The instinctive act of an unreasoning animal, 
directly brought about by a negligent act, will not 
break the line of causation so as to become an effi¬ 
cient intervening cause which will relieve the orig¬ 
inal negligent actor.S6 

f. Anticipation of Intervening Cause 

An intervening force which could reasonably have 


been anticipated will hot relieve the original negligent 
actor of liability; but an intervening illegal, malicious, 
criminal, or other act which could not reasonably have 
been foreseen will render the original negligence too re¬ 
mote to constitute the proximate cause. 

It is sometimes laid down that the test of wheth¬ 
er an intervening cause will relieve a wrongdoer of 
liability is whether he might reasonably have an¬ 
ticipated such intervening cause as a natural and 
probable consequence of his own negligence in the 
light of the attendant circumstances.If the oc¬ 
currence of the intervening cause might reasonably 
have been anticipated, such intervening cause will 
not interrupt the connection between the original 
cause and the injury,^8 whereas, if the intervening 
agency was of such a nature that it could not rea- 


83. Tex.—Ft. Worth v. Patterson, 
Civ.App., 196 S.W. 251. 

45 C.J. P 934 note 66. 

Harm by deranged person 

If actor’s negligent conduct so 
brings about the delirium or insanity 
of another as to make the actor li¬ 
able for it, the actor is liable for any 
harm done by deranged person to 
another.—Lynch v. Fisher, La.App., 
34 So.2d 513. 

84. Cal.—Churchman v, Sonoma 
County, 140 P.2d 81, 59 Cal.App.2d 
801. 

Ind.—^Hubble v. Brown, 84 N.E.2d 
8'91. 

Tenn.—Fergason v. Crawford, 148 S. 
W.2d 45, 24 Tenn.App. 646—Ten¬ 
nessee Electric Power Co. v. Han¬ 
son, 79 S.W.2d 818, 18 Tenn.App. 
642. 

Conduct in emergency: 

Generally see supra § 17. 

As contributory negligence see in¬ 
fra § 123. 

85. Cal.—Churchman v. Sonoma 
County, 140 P.2d 81, 59 Cal.App. 
2d SOI. 

Tenn.—Fergason v. Crawford, 148 S. 
W.2d 45, 24 Tenn.App. 646—Ten¬ 
nessee Electric Power Co. v. Han¬ 
son, 79 S.W.2d 818, 18 Tenn.App. 
542. 

86. Tenn.—Moyers v. Ogle, 148 S. 
W.2d 637, 24 Tenn.App. 682. 

Tex.—Ft. Worth v. Patterson, Civ. 
App., 196 S.W. 251. 

87. Del.—Cooke v. Elk Coach Line, 
180 A. 782, 7 W.W.Harr. 120. 

Ill.—Moudy V. New York, C. & St. 
L. k. Co., 53 N.E.2d 406, 385 Ill. 
446—Merlo v. Public Service Co. 
of Northern Illinois, 45 N.E.2d 665, 
381 HI. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—Berg v. New 

York Cent. R. Co., 56 N.E.2d 394, 
323 Ill.App. 221, affirmed 62 N.E.2d 
676, 391 Ill. 52—Rennie v. Hauffe, 
40 N.E.2d 85, 313 Ill.App. 352. 
Iowa.-~Blessing v. Welding, 286 N.W. 
436, 226 Iowa 1178. 

N.C.— Shaw V. Barnard, 51 S.E.2d 


295, 229 N.C. 713—Warner v. Laza¬ 
rus, 47 S.E.2d 496, 229 N.C. 27— 
Montgomery v. Blades, 23 S.E.2d 
844, 222 N.C. 463, petition denied 
26 •S.E.2d 567, 223 N.C. 331—Hen¬ 
derson V. Powell, 19 S.E.2d 876, 221 
N.C. 239—Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 326. ’218 N. 
C. 392—Butner v. Spease, 6 S.E.2d 
808, 217 N.C. 82—Gold v. Kiker, 5 
S,E.2d 548, 216 N.C. 511—^Beach v. 
Patton, 179 S.E. 446, 208 N.C. 134. 

R. I.—^Prue V. Goodrich Oil Co., 140 
A. 665, 4'9 R.L 120. 

S. C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485—Ayers 
V. Atlantic Greyhound Corp., 37 S. 
E.2d 737, 208 S.C. 267—Hunter v. 
Boyd, 28 S.E.2d 412, 203 S.C. 518— 
Woody V. -South Carolina Power 
Co., 24 S.E.2d 121, 202 S.C. 73— 
Locklear v. Southeastern Stages, 
8 S.E.2d 321, 193 S.C. 309. 

Tex.—^Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct. 

One of principal considerations 

In determining- the question 
whether an intervening force is a 
superseding cause, one of the prin¬ 
cipal considerations is whether the 
intervening cause is an extraordinary 
one, or one which might normally be 
expected by a reasonable person in 
view of the situation existing at the 
time of its intervention.—^Herzberg 
V. White, 66 P.2d 253, 49 Ariz. 313. 

88. IJ.S.—^Littell v. Argus Produc¬ 
tion Co., C.C.A,Kan., 78 P.2d 955— 
The Brinton, D.C.N.Y., 35 P.2d 543, 
reversed on other grounds, C.C.A., 
In re Pennsylvania R. Co., 48 F.2d 
559, certiorari denied James Mc¬ 
Williams Blue Line, Inc., v. Penn¬ 
sylvania R. Co., 52 S.Ct. ’21, 284 
U.S. 640, 67 L.Ed. 544—Rankin v. 
S. S. Kresge Co., D.C.W.Va.. 59 F. 
Supp. 613, affirmed, C.C.A., 149 F.2d 
934. 

Ala.—^Louisville & N. R. Co. v. Cour- 
son, 174 So. 474, 234 Ala. 273. 

Ariz.—^Lyric Amusement Co. v. Jef¬ 
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fries, 120 P.2d 417, 58 Ariz. 381— 
■Salt River Valley Water Users’ 
Ass’n V. Cornum, 63 P.2d 639, 49 
Ariz. 1. 

Ark.—'Southwestern Bell Telephone 
Co. V. Adams, 133 S.W.2d 867, 199 
Ark. 254. 

Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 Cal.App.2d 
295—Northwestern Nat. Ins. Co. of 
Milwaukee, Wis., v. Rogers Pat¬ 
tern & Aluminum Foundry, 166 P. 
2d 401, 73 Cal.App.2d 442—Frace v. 
Long Beach City High School 
Dist., 137 P.2d 60, 58 Cal.App.2d 
566—Burke v. W. R. Chamberlin & 
Co., 125 P.2d 120, 51 Cal.App.'2d 
419—Hill V. Peres, 28 P.2d 946, 136 
Cal.App. 132—Hilson v. Pacific Gas 
& Electric Co., 21 P.2d 662, 131 
Cal.App. 427—Carroll v. Central 
Counties Gas Co., 273 P. 875, 96 
Cal.App. 161, followed in Cobbs v. 
Central Counties Gas Co., 273 P. 
87S, 96 Cal.App. 782, and rehear¬ 
ing denied Carroll v. Central Coun¬ 
ties Gas Co., 274 P. 594, 96 Cal. 
App. 161. 

Conn.—Zatkin v. Katz, 11 A.2d 843, 
126 Conn. 445—Corey v. Phillips, 
10 A.2d 370, 126 Conn. 246. 

Del.—Szymanska v. Equitable Life 
Ins. Co., 183 A. 809, 7 W.W.Harr. 
272. 

Ga.—^Williams v. Grier, 26 S.E.2d 
698, 196 Ga. 327, conformed to 27 
S.E.2d 352, 70 Ga.App. 75—^Atlanta 
Gas Light Co. v. Mills, 51 S.E.2d 
705, 78 Ga.App. 697—^Wright v. 

Southern Ry. Co.. 7 S.E, 2d 793, 62 
Ga.App. 316—Bozeman v. Blue’s 
Truck Line, 7 S.E.2d 412, 62 Ga, 
App, 7—McDaniel v. Brown, 6 S.E. 
2d 382, 61 Ga.App. '243, followed in 
McDaniel v. Richards, 6 S.E.2d 383, 
61 Ga.App. 245, and 6 S.E.2d 384, 
61 Ga.App. 245—Allyn & Bacon 
Book Publishers v. Nicholson, 199 
S.E. 771, 58 Ga.App. 729—Louis¬ 
ville & N. R. Co. V. Ellis, 189 'S.E. 
559, 54 Ga.App. 783. 

Ill.—^Neering v. Illinois Cent. R. Co.r 
5.0 N.E.2d 497, 383 Ill* 366, mandate 
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sonably have been anticipated, such agency, rather j than the original negligent act becomes the proxi- 


conformed to 53 !N'.E.2<i 271, 321 
IlLApp. 625—Sycamore Preserve 
Works V. Chicago & N. W. Ry. Co., 
7 N.E.2d 740, 366 Ill. 11, 111 AX.R. 
1133, conformed to 12 N.E.2d 42, 
2'93 Ill.App. 20—Wintersteen v. KTa- 
tional Cooperage & Woodenware 
Co., 197 N.E. 578, 361 Ill. 95— 
Standard Oil Co. v. Daniel Burk- 
hartsmeier Cooperage Co., 77 N.E. 
2d 526, 333 Ill.App. 338—Hansen v. 
Henrici’s, Inc., 49 N.E.2d 737, 319 
Ill.App. 458—Rennie v. Hauffe, 40 
N.E.2d 85, 213 Ill.App. 352—Corpus 
Juris cited, in. Votrian v. Quick, 
271 Ill.App. 259, 263. 

Ind.—Opple V. Ray, 195 N.E. 81, 208 
Ind. 450—Riesbeck Drug Co. v. 
Wray, 39 N.E.2d 776, 111 Ind.App. 
467. 

Iowa.—Lindauist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356—Hull v. Bishop-Stoddard 
Cafeteria, 26 N.w;2d 429, 23 S Iowa 
650—Blessing v. Welding, 286 
W. 436. 226 Iowa' 1178—Gray v. 
City of Des Moines, 265 N.W. 612, 
221 Iowa 596, 104 A.L.R. 1228. 
Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294—Berry v. 
Shell Petroleum Co., 40 P.2d 359, 
141 Kan. 6. 

Ky.— Corpus Juris cited in Superior 
Coal & Builders Supply Co. v. 
Board of Education of Dayton, Ky., 
83 S.W.2d 875, 876, 260 Ky. 84. 

La.—Frazier v. Ayres, App., 20 So.2d 
754. 

Me.—Curtis v. Jacobson, 54 A.2d 520 
—Petersen's Case, 25 A. 2d 240, 
138 Me. 289. 

Md.—^Holler v. Lowery, 200 A. 353, 
175 Md. 14'9—State, to Use of 
Schiller, v. Hecht Co., 169 A. 311, 
165 Md. 415. 

Mass.—Carter v. Yardley & Co., 64 
N.E.Bd 693, 319 Mass. 92, 164 A.L. 

R. 559—^Malloy v. Newman, 37 N.E. 

2d 1001, 310 Mass. 269—Pudlo v* 
Dubiel, 173 N.E. 536, 273 Mass. 172 
—Guinan v. Famous Players-Lasky 
Corporation, 167 N.E. 235, 267 

Mass. 501—Teasdale v. Beacon Oil 
Co., 164 N.E. 612, 266 Mass. '25— 
Gordon v. Bedard, 164 N.E. 374, 
265 Mass. 408—Horan v. Water- 
town, 104 N.E. 464, 217 Mass. 185. 

Minn.—Bichten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 NW.2d 862, 224 Minn. ISO— 
Corpus Juris cited iu Ferraro v. 
Taylor, 265 N.W. 829, 831, 197 

Minn. 5. 

Miss.—Ross V. Louisville & N. R. Co., 
1T2 So. 752, 178 Miss. 69—Oliver 
Bus Lines v. Skaggs, 164 So. 9, 
174 Miss. 201—Superior Oil Co. v. 
Richmond, 159 'So, 850, 172 Miss. 
407— Corpus Juris cited in. Russell 
V. Williams, 151 So. 372, 373, 168 
Miss. 181. 

Mo.—Henry v. First Nat. Bank, 115 

S. W.2d 121, 232 Mo. App. 1071— 


Corpus Juris cited in Schneiter v. 
City of Chillicothe, 107 S.W.2d 
112, 119, 232 Mo.App. 338—Setzer 
V. Ulrich, App., 90 S-W.2d 154—Mc¬ 
Whorter V. Dahl Chevrolet Co., 88 
S.W:2d 240. 229 Mo.App. 1090— 

Sisk V. Chicago, B. & Q. R. Co., 
App., 67 S.W.2d 830—Coy v. Dean, 
4 S.W.2d 835, 222 Mo.App. 67. 

Neb.— Corpus Juris (luoted in Long 
V, Crystal Refrigerator Co., 277 
N.W. 830, 834, 134 Neb. 44. 

N.M.— Corpus Juris q.uoted in Reif 
V. Morrison, 100 P.2d '229, 231, 44 
N.M. 201— Corpus Juris cited iu 
Mares v. New Mexico Public Serv¬ 
ice Co.. 82 P.2d 257, 269, 42 N.M. 
473. 

N.Y.—Kingsland v. Erie County Agr. 
Soc., 84 N.E.2d 38, 298 N.Y. 409— 
Nuss V. State, 87 N.Y.'S.2d 592, 
195 Misc. 38—McDonald v. Central 
School Dist. No. 3 of Towns of 
Romulus, Varick and Payette, Sen¬ 
eca County, 39 N.Y.S;2d 103, 179 
Misc. 333, affirmed 36 N.Y.S.2d 438. 
264 App.Div. 943, affirmed 47 N.E. 
2d 50, 289 N.Y. 800— Corpus Juris 
quoted in Sherman v. Millard, 259 
N.Y.S. 415, 422, 144 Misc. 748, re¬ 
versed on other grounds Sherman 
V. Leicht, 264 N.Y.S. 492, 238 App. 
Div. 271. 

N.C.-—Rattley v. Powell, '25 S.E.2d 
448, 223 N.C. 134—Reeves v. Staley, 
18 S.E.2d 239, 220 N.C. 573—Butner 
V. Spease, 6 S.E.2d 808, 217 N.C. 
82—^Hinnant v. Atlantic Coast Line 
R. Co.. 163 S.E. 555, 202 N.C. 48'9. 

Ohio.—Pugh V. Akron-Chicago 
Transp. Co., 28 N.B.2d 1015, 64 
Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St. 164. 

Okl.—Oklahoma City v. Baker, 156 
P.2d 612, 195 Okl. 238—City of 
Altus V. Wise, 143 P.2d 128, 193 
Okl. 288— Corpus Juris quoted in 
Oklahoma Natural Gas Co. v. 
Courtney, 79 P.2d 235, 240, 18'2 Okl. 
582— Corpus Juris quoted in Allen 
V. Cavin, 66 P.2d 40, 42, 179 Okl. 
460. 

Or.— Corpus Juris quoted in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

Pa.—Cusatis v. Lehigh Valley R. Co., 
31 A.2d 572, 152 Pa.Super. 193— 
Biearman v. Allegheny County, 21 
A.2d 112, 145 Pa.Super. 330—Com¬ 
monwealth V. Pagano, Quar.Sess., 
33 Berks Co. 233—Teggart v. 
Magie & Roth, Com.Pl., 9 Pay.L.J. 
150, 13 Som.Leg.J. 116—^McVeigh 
V. Scranton-Spring Brook Water 
Service Co., Com.Pl., 46 Lack.Jur. 
177. . 

S.C.—Bradley v. Fowler, 42 S.E.2d 
234, 210 S.C. 231—^Ayers v. At¬ 
lantic Greyhound Corp., 37 S.E.2d 
737, 208 S.C. 267—^Hunter v. Boyd, 
28 S.E.2d 412, 203 S.C. 518—Woody 
V, South Carolina Power Co., 24 
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S.B,2d 121, 202 S.C. 73—Tobias v. 
Carolina Power & Light Co , 2 S E 
'2d 686, 190 S.C. 181. 

Tenn.—Ford Motor Co. v. Wagoner, 
192 S.W.2d 840, 183 Tenn. 392, 164 
A.L.R. 364—^Cartwright v. Graves 
184 S.W.2d 373, 182 Tenn, 114^ 
Morris v. Bolling, App., 218 S.W.2d 
754 —McGinniss v. Brown, App., 204 
S.W.2d 334— Corpus Juris quoted 
in Gannon v. Crichlow, 13 Tenn. 
App. 281, 288— Corpus Juris quoted 
in Read Phosphate Co. v. Vickers, 
11 Tenn.App. 146, 157. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. McLain, Com.App., 105 
S.W.2d '206, set aside on other 
grounds 126 S.W.2d 474, 133 Tex. 
484—Texas, N. M. & Okl. Coaches 

V. Williams, Civ.App,, 191 S.W.2d 
66—Johnson v. Smither, Civ.App., 
116 S.W.2d 812, error dismissed— 
Berry v. Harper, Civ.App., Hi s, 

W. 2d 795, error dismissed—Corpus 
Juris quoted in East Texas Oil 
Refining Co. v. Mabee Consolidated 
Corporation, Civ.App., 103 S.'W.2d 
795, 798, appeal dismissed 127 S.W. 
2d 445, 133 Tex. 300—Tarry Ware¬ 
house & Storage Co. v. Duvall, Civ. 
App., 94 S.W.2d 1249, reversed on 
other grounds 115 S.W.'2d 401, 131 
Tex. 466—City of Waco v. Branch, 
Civ.App., 8 S.W.2d 271, error re¬ 
fused—Missouri, K. & T. R. Co. of 
Texas v. Raney, 99 S.W. 589, 44 
Tex.Civ.App. 517, error refused. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 
345—Bennett v. Robertson, 177 A. 
625, 107 Vt. 202, 98 A.L.R. 152. 
Va.—Crist v. Fitzgerald, 52 S.E.2d 
145, 189 Va. 109—Scott v. Simms, 
51 S.E.2d 250, 188 Va. 808—Jeffer¬ 
son Hospital V. Van Lear, 41 S.E. 
2d 441, 186 Va. 74—Spence v. 

American Oil Co., 197 S.E. 468, 171 
Va. 62. 118 A.L.R. 112C. 

Wash.—Swanson v. Gilpin, 169 P.2d 
356, 25 Wash.2d 147. 

Wis.—Scheibe v. Town of Lincoln, 
271 N.W. 43, 223 Wis. 417—Corpus 
Juris quoted in Finkelstein v. Ma¬ 
jestic Realty Corporation, 224 N.W. 
743, 747, 198 Wis, 527. 

Wyo.—Phelps v. Woodward Const. 

Co., 204 P.2d 179. 

45 C.J. p '934 note 68. 

Anticipation of: 

Concurrent cause see supra § 110 b. 
Injury see supra subdivision a of 
this section. 

Act as highly extraordinary to rea¬ 
sonable man 

The intervening act of a third per¬ 
son is not a superseding cause reliev¬ 
ing the original wrongdoer of lia¬ 
bility if a reasonable man, knowing 
the situation existing when the act 
of the third person was done, would 
not regard it as highly extraordinary 
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mate cause,even though the injury would not 
have occurred except for the original negligence.^^ 
While it is not necessary, in order to preserve the 
chain of causation from the original negligence, that 
the precise nature of the second negligent act should 
reasonably have been anticipated,9^ it is necessary 
that some such negligence should have been antici¬ 


pated as reasonably likely to follow as a natural and 
ordinary consequence of the situation created by 
the original negligent act.^^ 

Independent illegal, willful, malicious, or criminal 
acts. Defendant's negligence is too remote to con¬ 
stitute the proximate cause where an independent 
illegal, willful, malicious, or criminal act of a third 


that the third person would have so 
acted. 

Cal.—Northwestern Nat. Ins. Co. of 
Milwaukee, Wis., v. Rog-ers Pat¬ 
tern & Aluminum Foundry, 166 P. 
2d 401, 73 Cal.App.2d 442. 

Ill.—Hansen v. Henrici’s, Inc., 49 
N.E.2d 737, 319 Ill.App. 458. 
Ohio.—Pugh V. Akron-Chicag-o 
Transp. Co., 28 N.E.2d 1015, 64 

Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St. 164. 

Pa.—Cusatis v. Lehigh Valley R. Co., 
31 A.2d 572, 152 Pa.Super. 193— 
Biearman v. Allegheny County, 21 
A.2d 112, 145 Pa.Super. 330—Com¬ 
monwealth V. Pagano, Quar.Sess., 
33 Berks Co. 233—Teggart v. Magie 
& Roth, Com.Pl., 9 Fay L.J. 1-50, 
13 Som.Leg.J. 116. 

Wash.—Swanson v. Gilpin, 169 P.2d 
356, 25 Wash.2d 147. 

Wis.—Scheibe v. Town of Lincoln, 
271 N.W. 43, 223 Wis. 417. 

Iiikely succession of events 
Person causing event likely to pre¬ 
cede another particular event, ac¬ 
cording to human experience, is re¬ 
sponsible for injurious consequences 
of latter event.—Burns v. Eminger, 
276 P. 437, 84 Mont. 397. 

Situation leading to injuahous act 
Intervening act induced by original 
negligence does not relieve original 
tort-feasor from liability, if he could 
reasonably have anticipated that 
situation created might lead to act 
possibly injurious to some one.— 
Liberty Mut. Ins, Co, v. Great North¬ 
ern Ry. Co., 219 N.W. 755, 174 Minn. 
466. 

89. U.S.—^Texas Gulf Sulphur Co. v. 
Portland Gas Light Co., C.C.A.Me., 
57 F.2d 801, certiorari denied 53 S. 
Ct. 7, 287 U.S. 601, 77 L.Ed- 523. 
Ala.—^Louisville & N. R. Co. v. Cour- 
son, 174 So. 474, 234 Ala. 273. 

Ariz.—Lyric Amusement Co. v. Jef¬ 
fries, 120 P.2d 417, 58 Ariz. SSI- 
Salt River Valley Water Users' 
Ass'n V. Cornum, 63 P.2d 639, 49 
Ariz. 1. 

Ark.— Corpus Juris quoted in Swan v. 
Attaway, 201 S.W.2d 27, 29, 211 
Ark. 510—Hayes v. Missouri Pac. 
R. Co., 186 S.W.2d 780, '208 Ark. 
370. 

Cal.—McMillan v. Thompson, 35 P.2d 
419, 140 Cal. App. 437—^Hill v. 

Peres, 28 P.2d 946, 136 Cal.App. 
132—Newman v. Steuernagel, 22 
P.2d 780, 132 Cal.App. 417. 
Deh^orpus Juris quoted in Island 


Express v. Frederick, 171 A. 181, 
187, 5 W.W.Harr. 569. 

Ga.— Corpus Juris cited in Piedmont 
Hospital V. Truitt, 172 S.B. 237, 
238, 48 Ga.App. 232—Kleinberg v. 
Lyons, 148 S.E. 535, 39 Ga.App. 
774, followed in 148 S.E. 540, 39 
Ga.App. 783, and Mendel v. Lyons, 
148 S.E. 540, 39 Ga.App. 783. 

Idaho.—Scrivner v. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 
324. 

Ill.—Merlo V. Public Service Co. of 
Northern Illinois, 45 N.E.2d 665, 
381 Ill. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—^National Builders 
Bank of Chicago v. Schuham, 49 
N.E.2d 825, 319 Ill.App. 546. 

I Ind.—Riesbeck Drug Co. v. Wray, 
39 N.E.2d 776, 111 Ind.App. 467— 
Buddenberg v. Morgan, 38 N.E.2d 
287, 110 Ind.App. 609. 

Iowa.—Blessing v. Welding, 286 N. 

W. 43r^, 226 Iowa 1178. 

Ky.—^Dixon v. Kentucky Utilities Co., 
174 S.W.2d 19, 295 Ky. 32, 155 
A.L,R. 150. 

N.T,—Hart v. State, 78 N.T.S.2d 734, 
192 Misc. 492. 

Or.—Aune v, Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

Pa.—Pilvelis v. Plains Tp., 14 A. 2d 
557, 140 Pa.Super. 561—Fitzgerald 
V. Pennsylvania R. R., 184 A. 299, 
121 Pa.Super. 461- 

S.C.—Beard v. Cabaniss, 164 S.E. 441, 
166 S.C. 173. 

Tenn.— Corpus Juris quoted In Ford 
Motor Co. V. Wagoner, 1'92 S.W.2d 
840, 843, 183 Tenn. 392. 

Tex.—Renegar v. Fort Worth Trans¬ 
it Co., Civ.App., 143 S.W.2d 443— 
Van Velzer v. Houston Land & 
Trust Co., Civ.App., 16 S.W.2d 865 
—Magnolia Petroleum Co. v. Cocke, 
Civ.App., 3 S.W.2d 139, error re¬ 
fused. 

Vt.—^Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459—Meyette v. Canadian 
Pac. Ry. Co., 6 A.2d 33, 110 Vt. 
345—^Bennett v. Robertson, 177 A. 
625, 107 Vt. 202, 98 A.L.R. 152. 
Wash.—Crowley v. City of Raymond, 
88 P.2d 858, 198 Wash. 432. 

45 C.J. P 935 note 77. 

Unforeseen concurrent cause see su¬ 
pra § 110 b. 

90. Ark.— Corpus Juris quoted in 
Swan V. Attaway, *201 S.W.2d 27, 
29, 211 Ark. 510. 

Del.— Corpus Jiiris quoted in Island 
Express v. Frederick, 171 A. 181, 
187, 6 W.W.Harr. 569. 

699 


Ga.—Corpus Juris cited in Piedmont 
Hospital V. Truitt, 172 S.E. 237, 
238, 48 Ga.App. 232. 

Tenn.—Corpus Juris quoted in Ford 
Motor Co. V. Wagoner, 192 S.W.2d 
840, 843, 183 Tenn. 392. 

Tex.—Corpus Juris cited in Dallas 
Railway & Terminal Co. v. Little, 
Civ.App., 109 S.W.2d 289, '293, er¬ 
ror dismissed. 

45 C.J. p 936 note 78. 

91. Ariz.—Salt River Valley Water 
Users’ Ass’n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631— 
Benard v. Vorlander, 197 P.2d 42, 
87 Cal.App.2d 436. 

Iowa.—^Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 135 6—Webber v. E. 
K. Larimer Hardware Co., 15 N. 
W.2d 286, 234 Iowa 1381. 
Anticipation of particular injury see 
supra § 109. 

Test 

(1) Test is whether it should have 
reasonably been anticipated that in¬ 
jury would result from some act of 
same general character.—Salt River 
Valley Water Users’ Ass’n v. Cor¬ 
num, 63 P,2d 639, 49 Ariz. 1. 

(2) Test is whether the agency 
which intervened was of such a char¬ 
acter, and the circumstances under 
which it occurred were such, that it 
might have been reasonably expected 
that such agency or a similar one 
would have intervened in such a way 
as to be likely to produce an Injury 
similar to the one actually caused.— 
Oklahoma City v. Baker, 156 P.2d 
612, 195 Okl. 238—Oklahoma Natural 
Gas Co. V. Courtney, 79 P.2d 235, 
182 Okl. 582. 

Particular maimer of occurrence 

Subsequent intervening act of third 
person does not break causal connec¬ 
tion between defendant’s negligence 
and plaintiff’s Injury, where defend¬ 
ant could reasonably have foreseen 
intervening act, even though he could 
not foresee particular manner in 
which intervening act might happen. 
—^Hoover v. Southern Bell Telephone 
& Telegraph Co., 179 S.B. 216, 50 
Ga.App. 680. 

92. Cal.—Stasulat v. Pacific Gas & 
Electric Co., 67 P.2d 678, 8 Cal.2d 
631—Benard v. Vorlander, 197 P.2d 
42, 87 Cal.App.2d 436, 



§ 112 

person, which could not reasonably have been fore¬ 
seen, and without which such injury would not 
have been sustained,^^ intervenes. A person is not 
bound to anticipate the malicious,willful,^^ or 
criminal97 acts of others by which damage is in¬ 
flicted, even though they are the acts of children.^s 
However, where an independent illegal or willful 
act was of such a nature that it might have been 
anticipated, and was such that defendant should 
have provided against it, he will be liable for a 
breach of such duty notwithstanding the produc¬ 
tion of injuries by the intervention of such act.^^ 
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§ 112. Particular Agencies or Instrumentali- 
ties 

In applying the genera! rules as to proximate and In¬ 
tervening causes, a great many particular agencies or 
instrumentalities have been held under varying circum¬ 
stances to constitute, or not to constitute, the proximate 
cause of injuries or an intervening efficient cause thereof 

A manufacturer’s liability for negligence in dis¬ 
posing of a dangerous product or the liability of 
the original seller of goods and chattels may be 
broken by the intervention of a superseding cause 
such as some negligence or fault of another where¬ 
by the original negligence ceases to be the proxi¬ 
mate cause of the injury but the intervening neg- 
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93. XJ.S.—Insuranshares Corporation 
of Delaware v. Northern Fiscal 
Corporation, D.C.Pa., 42 F.Supp. 
126. 

Ariz.—Salt River Valley Water 
Users’ Ass’n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Ill.— ^Corpus Juris quoted in Libby, 
McNeill & Libby v. Illinois Dis¬ 
trict Telegraph Co., 13 N.E.2d 6S3, 
688, 294 Ill.App. 93. 

Ind.—Riesbeck Drug Co. v. Wray, 
39 N.B.2d 776, 111 Ind.App. 467. 
Mass.—Barboza v. Decas, 40 N.E.2d 
10, 311 Mass. 10—Bellows v, Wor¬ 
cester Storage Co., 7 N,E.2d 588 , 
'297 Mass. 188. 

N.C.—Ward v. Southern Ry. Co., 
174 S.B. 443, 206 N.C. 530. 

S.C.—Johnston v. Atlantic Coast Line 
R. Co., 190 S.E. 459, 183 S.C. 126. 
Tex.-— Corpus Juris cited in Clem 
Lumber Co. v. Fisher, Civ.App., 
84 S.W.2d 282, 284. 

Utah-^— Corpus Juris quoted in Strong 
V. Granite Furniture Co., 294 P. 
303, 307, 77 Utah 292, 78 AL.R. 
465. 

45 C.J. p 936 note 81. 

N’eg'lig'ence as to persons havtug* dif¬ 
ferent relationship 
Independent, illegal act of third 
person Intervening and producing in¬ 
jury and without which it would not 
have happened is regarded as proxi¬ 
mate cause excusing defendant, even 
though he may have been negligent 
as to other persons having a dif¬ 
ferent relationship to him.—Gallahar 
V. George A, Rheman Co., D.C.Ga., 
50 F.Supp. 655. 

94:. Ariz.—Salt River Valley Water 
Users’ Ass’n v. Cornum, 63 P.2d 
639. 49 Ariz. 1. 

Ill.— Corpus Juris quoted in Libby, 
McNeill & Libby v. Illinois District 
Telegraph Co., 13 N.E.2d 683, 688, 
294 Ill.App. 93. 

N.J.—Breker v. Lakewood Water Co., 
174 A 478, 12 N.J.Misc. 721. 

Or.—Aune v. Oregon Trunk Ry., 61 
P.2d '663, 151 Or, 622 . 

Utah.—Corpus Juris quoted in Strong 
v. Granite Furniture Co., 294 P. 


303, 307, 77 Utah 292, 78 AL.R. 
465. 

4'5 C.J. p 936 note 82. 

95. Ill.—Corpus Juris quoted in 
Libby, McNeill & Libby v. Illinois 
District Telegraph Co., 13 N.B,2d 
683, 688 , 294 Ill.App. 93. 

Utah.—Corpus Jui-is quoted in Strong 
V. Granite Furniture Co., 2'94 P, 
303, 307, 77 Utah 292, 78 A.L.R. 
465. 

4o C.J, p 936 note 83. 

96. Tex.—Interstate Circuit v. Van 
Dusen, Civ.App., 118 S.W.2d 635. 

Anticipation of negligence on part of 
others see supra § 15. 

97. Ill.—Corpus Juris quoted iu 
Libby, McNeill & Libby v. Illinois 
District Telegraph Co., 13 N.E.2d 
683, 688, 294 Ill.App. 93. 

N.Y.—^Benenson v. National Surety 
Co., 183 N.E. 505, 260 N.T. 299— 
McDonald v. Central School Dist. 
No. 3 of Towns of Romulus, Varick 
and Fayette, Seneca County, 39 
N.T.S.2d 103, 179 Misc. 333, af¬ 
firmed 36 N.T.S.2d 438, 264 App. 
Div. 943, affirmed 47 N.E.2d 50, '289 
N.T, 800. 

Tenn.—Brodie v. Miller, 143 S.W.2d 
1042, 24 Tenn.App. 316. 

■Utah.—Corpus Juris quoted in Strong 
V. Granite Furniture Co., 294 P. 
303, 307, 77 Utah 292, 78 A.L.R. 
465. 

45 C.J. p '936 note 84. 

Acts mala in se or mala prohibita 
The principle that tort-feasor will 
not be liable where injury sustained 
is caused by an independent crim¬ 
inal act of third person which is di¬ 
rect and proximate cause of damage 
refers to deliberate acts which are 
mala per se and does not contem-! 
plate an act which may be found to 
be due to negligence, although it 
may he mala prohibita.—Bozeman v. 
Blue’s Truck Line, 7 S.E.2d 412, 62 
Ga.App. 7. 

98. Ill.—Corpus Juris quoted in 
Libby, McNeill & Libby v. Illinois 
District Telegraph Co., 13 N.E.2d 
683, 688, 294 Ill.App. 93. 

Utah.—Corpus Juris quoted in Strong 
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V. Granite Furniture Co., 294 p 
303, 307, 77 Utah 292, 78 A.L.R.‘ 
465. 

45 C.J. p 936 note 85. 

99. Ariz.— Corpus Juris quoted In 

Nichols V. City of Phcenix, 202 
P.2d 201, 210, 68 Ariz. 124. 

Ill.— Corpus Juris quoted in Libby, 
McNeill & Libby v. Illinois Dis¬ 
trict Telegraph Co., 13 N.E.2d 683, 
6SS, 294 IlLApp. 93. 

Mass.—Bellows v. Worcester Stor¬ 
age Co., 7 N.E.2d 588, 297 Mass. 
188. 

Mo.—Corpus Juris cited in Henry v. 
First Nat. Bank, 115 S.W.2d 121, 
128, 232 Mo.App. 1071. 

N.T.— Corpus Juris quoted in Mc¬ 
Donald V. Central School Dist. No. 
3 of Towns of Romulus, Varick 
and Fayette, Seneca County, 39 N. 
T.S.2d 103, 107, 179 Misc. 333, af¬ 
firmed 36 N.T.S.2d 438, 264 App. 
Div. '943, affirmed 47 N.E.2d 60, 289 
N.T. 800. 

Pa.— ^Corpus Juris • quoted in Smith 
V. Cohen, 176 A. 869, 870, 116 Pa. 
Super. 395. 

S.O.—^Ayers v. Atlantic Greyhound 
Corp., 37 S.E.2d 737, 208 S.C. 267. 
Utah.— Corpus Juris quoted in Strotig 
V. Granite Furniture Co., 294 P. 
303, 307, 77 Utah 292, 78 AL.R. 
465. 

45 C.J. p 937 note 86. 

Persons violating municipal ordi¬ 
nance could not escape liability for 
consequent injury to another on 
ground that the act of a third per¬ 
son contributing thereto being of a 
criminal nature could not be fore¬ 
seen, since, having themselves vio¬ 
lated ordinance, it was incumbent 
on them to anticipate that others 
might disobey traffic laws and regu¬ 
lations.—^Williams v. Grier, 26 S.E.2d 
698, 196 Ga. -327, conformed to 27 
S.B.2d 352, 70 Ga.App. 75. 

1. Md. — State v. Katcef, 160 A 801, 
159 Md. 271. 

Mass.—Carter v. Tardley , & Co., 64 
N.E.2d 693, 319 Mass. 92, 164 A.L. 
R. 559. 

Tenn.—^Ford Motor Co. v. /Wagoner, 
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ligence of another may not constitute a supersed¬ 
ing cause if it could have been foreseen.^ A person 
who, knowing the perilous character of a compound 
or dangerous instrumentality, hands it on to a third 
person destroys, by his negligent act, the causal con¬ 
nection between the first person concerned and the 
ultimate injury sustained but a person who has 
caused a dangerous instrumentality to be placed in 
a position where it may effect injurious results to 
others is answerable for such injuries as may ensue 
in the ordinary course of events even though an 
intervening cause serves as a condition on which 
the dangerous instrumentality may have acted to 
effect the injuries.^ The act of a child in tamper¬ 
ing with dangerous articles negligently left in a 
place where they are likely to be found by chil¬ 
dren ordinarily is not regarded as an intervening 
cause which will relieve the original negligent 
wrongdoer of liability.^ Speed is not causal unless 


it prevents the one indulging in it from avoiding the 
accident or prevents the one threatened from es¬ 
caping its consequences.^ Where the act of a third 
person in dropping a foreign substance on the floor 
of a retail store might reasonably have been antici¬ 
pated by the storekeeper, such act will not be con¬ 
sidered to be an independent intervening act reliev¬ 
ing the storekeeper from liability.'^ A defendant 
cannot relieve himself of the consequence of fail¬ 
ure to perform a duty to furnish a reasonably safe 
scaffolding as long as such failure continues to op¬ 
erate and its result is the proximate cause of plain¬ 
tiff’s injury, regardless of who is in actual control 
of the scaffolding at the time of the accident.^ 

In applying the rules as to proximate cause con¬ 
sidered supra this section and supra §§ 103-111, 
various agencies, instrumentalities, or conduct have 
been held, under the particular circumstances, to 
constitute^ or not to constituted^ the proximate 


192 S.W.2d 840, 183 Tenn. 392, 164 
A.L.R. 364. 

Liability of manufacturers and ven¬ 
dors generally see supra § 100. 

2. Mass.—Carter v. Tardley, 64 N. 
R2d 693, 319 Mass. 92, 164 A.L.R. 
559. 

3. Tenn.—Ford Motor Co. v. Wag¬ 
oner, 192 S.W.2d 840, 183 Tenn. 
392, 164 A.L.R. 364—Jones v. Hart¬ 
man Beverage Co., 203 'S.W.2d 166, 
29 Tenn.App. 265. 

4 . Cal.—Burke v. W. R. Chamberlin 
& Co., 125 P.2d 120, 51 Cal.App.2d 
419. 

5. tJ.S.—American Mut. Liability 
Ins. Co. V. Buckley & Co., C.C.A. 
Pa.. 117 F.2d 845. 

Mo.—Lottes V. Pessina, App., 174 S. 
W.2d 893. 

W.Va.—Byrd v. Rector, 163 S.E. 845, 
112 W.Va. 192, 81 A.L.R. 1213. 
Liability for exposing things attrac¬ 
tive to children see supra § 68. 
i6. N.H.—-Maiwald y. Public Service 
Co. of H. H., 41 A,2d 247, 93 N.H. 
276. 

7. U.S.—Rankin v. S. S. Kresge Co., 
D.C.W.Va., 59 F.Supp. 613, affirmed, 
C.C.A.. 149 F.2d 934, 

8. Mass.—Barrett v. Building Pat¬ 
ent Scaffolding Co., 40 ]Sr.E.2d 6, 
311 Mass. 41. 

9. Held proximate cause 

(1) Allowing caustic lime to re¬ 
main where children could play 
therewith.—Katz v. Helping, 10 P.2d 
1001, 215 Cal. 449—Katz v. Helbing, 
271 P. 1062, 206 Cal. 629, 62 A.L.R. 
824>. 

(2) Dropping of plank by em¬ 
ployee.—Tarwater v. Atlantic Co., 
144 S.W.2d 74*6, 176 Tenn. 510. 

(3) Failure to Inspect sun glasses. 
—Barken v. S. S. Kresge Co., Mo. 
App., 117 S.W.2d 674. 


(4) Failure to keep trapdoor 
closed or to guard opening.—Christ¬ 
man V. Segal, 17 A.2d 676, 143 Pa.Su¬ 
per. 87. 

(5) Foreman’s invitation to chil¬ 
dren to cross dangerous place.—Dev¬ 
lin, to Use of U. S. Fidelity & Guar¬ 
anty Co., V, School Dist, of Philadel¬ 
phia, 10 A.2d 408, 337 Pa. 209. 

(6) Furnishing employee with 
dangerous chemicals.—McEvoy v. 
American Pool Corp., 195 F.2d 783, 32 
Cal.2d 295. 

(7) Increase of water pressure in 
boiler.—Burr v. Clark, 190 P.2d 769, 
30 Wash,2d 149. 

(8) Putting dynamite caps on va¬ 
cant ground.—^Akin v. Bradley En¬ 
gineering & Machinery Co., 92 P. 903, 
48 Wash. 97, 14 L.R.A.,N.S., 586. 

(9) Removal of support for wall. 
—Lewis V. I. M. Shapiro Co., 44 A.2d 
124, 132 Conn. 342. 

(10) Other agencies. Instrumentali¬ 
ties, or conduct. 

Cal.—Mendelsohn v. Van Herick, 24 
P.2d 878, 133 CaI.App. 612—Her¬ 
ron V. Smith Bros., 2 P.2d 1012, 116 
CaI.App. 518. 

Ill.—Carr v. Lee J. Behl Hotel Cor¬ 
poration, 53 H.E.2d 295, 321 Ill. 
App. 432. 

Ind.—Indian Refining Co. v. Summer- 
land, 173 N.E. 269, 92 Ind.App. 429. 
La.—Cruze v. Harvey & Jones, 134 
So. 730, 16 La.App. 409—Mahon v. 
Spence, 123 So. 349, 11 La.App. 
604. 

Mo.—^Avery v. American Automobile 
Ins. Co., 166 S.W.2d 471, 350 Mo. 
395. 

H.T.—Johnson v. Bd. Education of 
Hudson City, 206 N.Y.S. 610, 210 
App.Div. 723—Fine v. Inter urban 
St. R. Co., 91 N'y.S. 43, 45, 45 Misc. 
687. 


I Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 1S4. 

Tex.—Saigh v. Laechelin, Civ.App,, 
17 S.W.2d S3 8. 

Wash.—McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 

Wash.2d 81. 

Wis.—Finkelstein v. Majestic Realty 
Corporation, 224 H.W. 743, 198 Wis. 
527. 

45 C.J. p 923 note 8 [b], p 925 note 
19 [b], p 932 notes 59 [a], 60 [a], 
63 [b], [c], p 933 note 64 [b] (2). 

10. Held not proximate cause 

(1) Absence of, or defect in, hand 
rail. 

Mo.—StoH V. First Kat. Bank, 132 S. 

W.2d 676, 234 Mo.App. 364. 

H.H.—Berquist v. F. W. Woolworth 
Co., 21 A.2d 726, 91 N.H. 428. 

H.T.—Shaw V. Irving Trust Co., 291 
K.Y.S. 571. 24 9 App.Div. 659, af¬ 
firmed 10 N.E.2d 586, 274 N.Y. 632. 

(2) Cutting of gap in fence.— 
Cruze V. Harvey & Jones, 134 So. 
730, 16 La-App. 409. 

(3) Damaged latch on door.—Mor- 
ril V. Morril, 142 A. 337, 104 N.J.Law 
557, 60 A.L.R. 102. 

(4) Directions of golf instructor 
to pupil.—Petrich v. New Orleans 
City Park Improvement Ass’n, La. 
App., 188 So. 199. 

(5) Disposition of lime or con¬ 
tainers of chloride of lime. 

Ill.—Laurberg v. Goldman, 255 Ill. 
App. 592. 

Ky—Latta v. Brooks, 169 S.W.2d 7, 
293 Ky. 346. 

(6) Erection of fence.—^Baecher v. 
McFarland, 31 S.E.2d 279, 183 Va. 1. 

(7) Failure to bar elevator open¬ 
ings.—Losee v. Paramount Hotel 
Corporation, 242 N.Y.S. 608, 137 Misc. 
630. 

(8) Failure to cover opening in 
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cause of injuries, or have been held to constituteii 
or not to constituted^ a,n intervening or superseding 
cause relieving the first wrongdoer of liability. 

§ 113. - Fires 

Liability for damage caused by fire extends only to 
one whose acts or omissions were the proximate cause of 


65 C. J. s. 

the damage, and not to one whose causal connection 
with the damage has been broken by an efficient inter¬ 
vening cause; but a wind by which a fire is caused to 
spread, unless it is unusual, ordinarily does not con¬ 
stitute such efficient intervening cause. 

The negligence of a person may be the proximate 
cause of damage by fire even if a stranger applied 
the match or communicated the spark, unless the 


■whicL. ladder was placed.—I>ugg-an. v. 
N’ational Constructors & Engineers, 

228 K.Y.S. 126, 223 App.Div. 163. 

(9) Failure to guard forms and 
documents against theft.—Benenson 
V. National Surety Co., 183 N.E. 505, 
260 N.T. 299, 85 A.L.R. 79. 

(10) Failure to label ammonia con¬ 
tainers properly.—^Kapp v. E. I. Du 
Pont De Nemours & Co., D.C.Mich., 
57 F.Supp. 32. 

(11) Furnishing toilet from which 
venereal disease was transmitted.— 
Garrett v. Sinclair Refining Co., Tex. 
Civ.App., 94 S.W.2d 1218. Error dis¬ 
missed. 

(12) Manner in which golf course 
was laid out.—Campion v. Chicago 
Landscape Co., 14 N.E.2d $79, 295 
Ill.App. 225. 

(13) Manufacturer’s failure to fur¬ 
nish sufficient safety device.—Edler 
V. Algoma Foundry & Machine Co., 

229 N.W. '64, 200 Wis. 471. 

(14) Placing chest with dynamite 
caps on premises.—Vining v. Amos 
D. Bridges Sons Co., 142 A. 773, 127 
Me. 544. 

(15) Selection of defective board 
for use in scaffolding.—^Wright v. 
Kansas City Structural Steel Co., 157 
S.W.2d 582, 236 Mo.App. 872. 

(16) Stopping of escalator.—Bon¬ 
ner V. Mercantile Nat. Bank of Dal¬ 
las, Tex.Civ.App., 203 S.W.2d 780, re¬ 
fused no reversible error. 

(17) Other agencies, instrumental¬ 
ities, or conduct. 

U.S.—Smith V. Lampe, C.C.A.Ohio, 64 
F.2d 201, certiorari denied Lampe 
V. Smith, 53 S.Ct. 695, 289 U.S. 751, 
77 L.Ed. 1496—Smith v. Pejepscot 
Paper Co., D.C.Me., 46 P.2d 469— 
Insurance Co. of North America v. 
Crude Oil Contracting Co., D.C. 
Okl., 32 F.Supp. 116. 

Ill.—Sutter V. Hartman, 251 Ill.App. 
208. 

Iowa.—Cabmosh v. Penick & Ford, 
252 N.W. 88, 218 Iowa 972. 

Kan.—Greiving v. La Plante, 131 P. 

2d 898, 156 Kan. 196. 

La.—Fenasci v. S. H. Kress & Co., 
134 So. 779, 17 La.App. 170. 

Mass.—^Addison v. Green Cafe, Inc., 
84 N.E.2d 33—Todd v. Winslow, 
180 N.E. 521, 278 Mass. 588. 

Mo.—Tayer v. York Ice Machinery 
Corporation, 119 S.W.2d 240, 117 
A.L.R. 1414, 342 Mo. 912—Stoll v. 
First Nat. Bank, 132 S.W.2d 676, 
234 Mo.App. 364. j 


N.Y.—Currie v. International Maga¬ 
zine Co., 175 N.E. 530, 256 N.Y. 106 
—Cullem V. M. H. Renken Dairy 
Co.. 285 N.Y.S. 707. 247 App.Div. 
742—Jolly V. Kelly. 227 N.Y.S. 598, 
223 App.Div. 783—^Klein v. Herlim 
Realty Corp., 54 N.Y.S.2d 144, 184 
Misc. 852, affirmed 58 N.Y.S.2d 344, 
269 App.Div. 934—David v. E. W. 
White, Inc., 39 N.Y.S.2d 667, 179 
Misc. 803. 

Pa.—McMasters v. Grennan Bak¬ 
eries Co., 172 A. 402, 315 Pa. 44. 
Tex.-—Southern Union Gas Co. v. 

Madeley, Civ.App., 55 S.W.2d 599. 
Wis.—Jones v. Pittsburgh Plate 
Glass Co., 17 N.W.2d 562, 246 Wis. 
462—Zamecnik v. Royal Transit, 
300 N.W. 227, 239 Wis. 175— 

Sweitzer v. Fox, 275 N.W. 546, 226 
Wis. 26. 

45 C.J, p 926 note 21 [a], p 931 notes 
52 [a], 55 [a]. 

11. Held intervening cause 

(1) Lowering of ladder.—De Carlo 
V. Margolis, 182 A. 381, 320 Pa. 500. 

(2) Opening of door.—^Morril v. 
Morril, 142 A. 337, 104 N.J.Law 557, 
60 A.L.R. 102. 

(3) Spilling of gasoline.—^Le Due 
V. Detroit Edison Co., 235 N.W. 832, 
254 Mich. 86. 

(4) Use of defective plank in con¬ 
struction of scaffold.—Stultz v. Ben¬ 
son Lumber Co., 59 P-2d 100, 6 Cal.2d 
688 . 

(5) Other agencies, instrumentali¬ 
ties, or conduct. 

La.—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135. 

Pa.—Lehr v. Myers, Com.PL, 54 York 
Leg.Rec. 203. 

45 C.J. p 928 note 32 [d], p 929 note 
34 [b], p 931 note 55 [a] (2), p 932 
note 58 [a], p 935 note 77 [a], p 
937 note 89 [a]. 

12. Held not intervening cause 

(1) Attempt to lift steel rim.— 
Smith V. James J. McFeely, Inc., 175 
A. 368, 13 N.J.Misc. 25. 

(2) Moving of engine.—Scharfen- 
stein V. Forest City Knitting Co., 253 
IlLApp. 190. 

(3) Pressure of crowd attracted to 
store by advertised sale.—O'Bauer v. 
Katz Drug Co., Mo.App., 49 S.W.2d 
1065. 

(4) Removal of steel sheets by em¬ 
ployee.—^Webber v. E. K. Larimer 
Hardware Co., 15 N.W.2d 286, 234 
Iowa 1381. 

(5) Splashing of caustic fluid by 
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child.—Koch V. City of Chicago 17 
N.E.2d 411, 297 Ill.App. 103. 

(6) Stampede among customers 
following falling of store window.— 
Stanley v. F. W. Woolworth Co., 275 
N.Y.S. 804, 153 Misc. 665. 

(7) Starting of vehicle while in 
gear.—Fiorentino v. Farr & ' Bailey 
Mfg. Co., 125 A. 122, 100 N.J.Law 
143. 

(8) Stopping of car near wreck 
and standing beside highway trying 
to assist injured person.—Reilly v. 
Buster, Civ.App., 52 S.W.2d 521, re¬ 
versed on other grounds 82 S.'W.2d 
931, 125 Tex. 323. 

(9) Other agencies, instrumentali¬ 
ties, or conduct. 

U.S,—Littell V. Argus Production 
Co., C.C.A.Kan., 78 P.2d 955. 

Ala.—Southern R. Co. v. Reeder, 44 
So. 699, 701, 152 Ala. 227, 126 Am 
S.R. 23. 

Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 Cal.2d 295— 
Crane v. Smith, 144 P.2d 356, 23 
Cal.2d 288. 

Minn.—Brown v. Murphy Transfer 
<& Storage Co., 25i N.W. 6, 190 
Minn. 81. 

Pa.—Reichvalder v. Borough of Tay¬ 
lor, 181 A. 864, 120 Pa.Super. 217, 
affirmed 185 A. 270, 322 Pa. 72. 
R.I.—Floyd V. Turgeon, 27 A.2d 330, 
68 R.I. 218. 

Tenn.—Verran v. Town of Greene- 
ville, 4 Tenn.App. 422. 

Wash.—Stovall v. Toppenish School 
Dist. No. 49, 188 P. 12, 110 Wash 
97, 9 A.L.R. 908. 

45 C.J. p 927 notes 30 [a], 31 [a], p 
931 note 54 [aj, p 933 note 66 [b], 
p 934 note 68 [b]. 

13. Or.—^Arneil v. Schnitzer, 144 P. 

2d 707, 173 Or. 179. 

45 C.J. p 927 note 31 [a] (1). 
Liability for injuries from fires 
caused by negligence generally see 
supra § 72. 

r allure to prevent damage from 
leakage of oil 

Where, if owner of pipe line had 
used ordinary care, it could have dis¬ 
covered breakage of line in time to 
have prevented oil from flowing 
down creek and around rig damaged 
when oil ignited, acts of third person 
done intentionally or innocently 
would not have exonerated owner of 
pipe line from its acts or its failure 
to prevent fire,—^East Texas Oil Re¬ 
fining Co. V. Mabee, Consol. Corpora¬ 
tion, Civ.App,, 103 S.W.2d 795, appeal 
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circumstances are such that no prudent person 
would have anticipated the stranger’s act.^^ The 
negligent act of the owner or occupant of lands ad¬ 
jacent to a highway in setting a fire on such lands 
which envelops the highway in smoke, obscuring the 
vision of travelers thereon, is not necessarily a mere 
condition affording the occasion for other causes 
to bring about an accident,but may constitute the 
proximate cause of an accident so as to render such 
owner or occupant liable in damages therefon^® 

On the other hand, a recovery on the ground of 
negligence for damage resulting from fire cannot 
be had against one whose acts or omissions were 
not the natural and proximate cause of the dam¬ 
age and one responsible for the starting of a 
fire is not liable for injuries resulting from an un¬ 
usual or extraordinary occurrence which he could 
not reasonably have anticipated.^^ If an injury re¬ 
sulting from fire would not have resulted from the 
ordinary and natural consequences of the negligent 
acts of the person sought to be held liable, but was 
caused by the intervention of a responsible third 
person, the law will not look beyond this responsible 
agency doing the act directly causing the injury.^^ 
Thus, where the fire spreads beyond its natural lim¬ 
its by means of a new, independent, self-operating 


agency which is sufficient to stand as the cause of 
the injury, the chain of causation is broken and the 
person whose negligence started the fire is not lia- 
ble.20 Further, it has been held that where a fire 
started by defendant’s negligence meets a fire hav¬ 
ing no responsible origin, and the two unite and de¬ 
stroy property which either would have destroyed 
had the other not existed, the fire started by de¬ 
fendant’s negligence is the remote, and not the prox¬ 
imate, cause of the in jury.However, the fact 
that the spread of the fire is due to the law of grav- 
itation22 or to combustible matter existing in a state 
of nature^S does not break the chain of causation. 

There is authority for the view that, while a per¬ 
son who negligently sets a fire on his own premises 
is liable for damages to land immediately adjacent 
thereto,24 the person setting the fire is not liable 
for damages to nonabutting land and property there¬ 
on to which the fire extends through the interven¬ 
ing premises of third persons.25 However, the rule 
sustained by the weight of authority is that, where 
a person negligently sets out on his own premises, 
or the premises of a third person, a fire which 
spreads to plaintiff’s property, and there is no inter¬ 
vening and independent cause between the negligent 
conduct of defendant and the injury to plaintiff, 


dismissed 127 S.W.2d 445. 133 Tex. 
300. 

14. Or.—Arneil v. Schnitzer, 144 P. 
2d 707, 173 Or. 179. 

15. Tex.—^Atchison v. Texas & P. 
Ry. Co., 186 S.W.2d 228, 143 Tex. 
466. 

16. Tex.—^Atchison v, Texas & P. 
Ry. Co., supra. 

17. Ga.—^Beckham v. Seaboard Air 
Line R., 66 S.B. 638, 127 Ga. 550, 
12 L.R.A.N.S., 476. 

45 C.J. p 935 note 77 [a] (1). 
Economic loss based on contract 
Claims for damag-es against one 
whose negligence results in con¬ 
flagration afe limited to those who 
may have sustained personal injuries 
or physical property damage as a re¬ 
sult thereof, and the claims of one 
who has suffered an economic loss 
based on contract as result thereof 
will not he recognized.—Stevenson v. 
East Ohio Gas Co., Ohio App., 73 iN". 
B.2d 200. 

Held not proximate cause 

(1) Failure to guard a motor vehi¬ 
cle containing gasoline in its tank.— 
Scamporino v. Chapman Chevrolet 
Co., 40 A.2d 347, 132 N.J.Law 802, 
aflarmed 42 A.2d 11 , 133 N.J.Law 27. 

(2) Lawful use of inflammable 
substance.—^Kaufman v. Boston Dye 
House, 182 N.E. 297, 280 Mass. 161. 

(3) Sale of gasoline containing 
Water.—Spence V. American Oil Co., i 


197 S.B. 468, 171 Va. 62, 118 A.L.R. 

1120. 

13. Miss.—^Mauney v. Gulf Refining 
Co., 9 So.2d 780, 193 Miss. 421. 
Wis.—O’Connell v. Old Line Life 
Ins. Co. of America, 278 N.W. 458, 
227 Wis. 671. 

Pall in attempt to flee 

Even if starting of fire spreading 
to gasoline tank truck and filling sta¬ 
tion resulted through negligence of 
truck driver, and it should have been 
foreseen as a likelihood that all by¬ 
standers would flee from immediate 
vicinity and raise a shout that tanks 
were about to blow up, neither truck 
owner nor driver could be held liable 
for injuries sustained by woman who 
operated a cafe nearby when she 
tripped over a chair in her own cafe 
in attempting to flee and thereby suf¬ 
fered a miscarriage.—Mauney v. 
Gulf Refining Co., 9 So.2d 780, 193 
Miss. 421. 

19. Ga.—Beckham v. Seaboard Air 
Line R., 56 S.E. 638, 127 Ga. 550, 
12 L.R.A..N.S., 476. 

20. U.S.—Milwaukee, etc., R. Co. v. 
Kellogg, Iowa, 94 U.S. 469, 24 L. 
Ed. 256. 

45 C.J. p 938 note 98. 

21. Wis.—Cook V. Minneapolis, etc., 
R. Co., 74 K.W. 561, 98 Wis. 624, 67 
Api-S.R. 830, 40 L.R.A. 457. 

22. N.J.—Kuhn V. Jewett, 32 N.J.Eq,. 
647. 


23. Mass.—^White v. Sharpe, 107 N. 
E. 56, 219 Mass. 393. 

45 C.J. p 938 note 2. 

24. Ga.—Corpus Juris cited in 

Pollard V. Walton, 190 S.E. 396, 
399, 55 Ga.App. 353. 

N.Y.—^Homac Corporation v. Sun Oil 
Co., 244 N.Y.S. 51, 137 Misc. 551, 
affirmed 251 K.Y.S. 877, 233 App. 
Div. 890, affirmed 180 N.E. 172, 258 
N.Y. 462. 

45 C.J. P 937 note 92. 

25. N.Y.—R. Moch Co. v. Rens¬ 
selaer Water Co., 169 N.E. 896, 247 
N.Y. 160. 

45 C.J. p 937 note 93. 

What constitutes abutting* prope’rfcy 

(1) Within the rule that liability 
is limited to damage caused on 
“abutting," “adjoining,’* or “contig¬ 
uous” property, the quoted words do 
not require properties to touch but 
merely to be separated by no other 
property which can be put to private 
use.—Komac Corporation v. Sun Oil 
Co., 244 N.Y.S. 51, 137 Misc, 551, af¬ 
firmed 251 N.Y.S. 877, 233 App.Div. 
890, affirmed ISO N.E. 172, 258 N.Y. 
462. 

(2) Plaintiffs* and defendant’s 
properties separated by street were 
held “abutting” in determining lia¬ 
bility for fire spreading from defend¬ 
ant’s property.—Homac Corporation 
V. Sun Oil Co., supra. 
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the injury is not, as a legal proposition, too far re- 
raote from his negligent act to involve him in le¬ 
gal liability's even though the fire passes through 
the premises of third persons before reaching plain¬ 
tiff’s property and the fact that defendant might 
not have anticipated the particular manner and di¬ 
rection in which the fire would actually communi¬ 
cate,or that, after smouldering for some time on 
defendant’s land, the fire revives and spreads to 
plaintiff’s land,^9 is immaterial. 

Wind, It is a general rule that the wind,20 unless 
it is unusual and extraordinary,^^ by which a fire is 
caused to spread does not constitute an efficient 
intervening cause which will relieve the original 
wrongdoer from liability, especially where the wind 
exists at the time the fire starts.^^ It has been held, 
however, that a wind which arises after the igni¬ 
tion of the fire and carries it to distant property is 
an intervening efficient cause.^S A change in the 
direction of the wind after a fire is started,un¬ 
less the change is unusual and extraordinary, and 
of such a nature as not reasonably to be anticipat¬ 
ed,^ 5 is usually considered not an intervening cause 
which will defeat the right of recovery against the 
person who negligently starts the fire, although as 
to this there is also authority to the contrary.^® 

§ 114, - Frightening Animals 

A negligent act which frightens an animal is general¬ 


65 C. J. 8. 

ly considered to be the proximate cause of Injuries sub. 
sequently caused by the frightened animal. 

It is usually held that, although an injury is 
caused by frightened animals, the negligent act of 
the person who caused them to be frightened is the 
proximate cause of the injury, since the result is a 
natural consequence of the original act,3'7 unless the 
negligence of the owner of the animals gave op¬ 
portunity for the injury,28 as where horses were 
left unfastened at the time they were frightened.39 
Where an injury to a horse was the result of its 
being frightened and a bad habit of the horse, the 
injury cannot be laid to the thing causing the 

fright. 4 9 

§ 115. - Accident or Act of God 

One whose negligence concurred with an accident or 
act of God ordinarily is liable for the resultant injuries, 
even though he did not anticipate the other force; but 
a negligent actor is not liable where the act of God was 
the sole proximate cause of the injury and of so over¬ 
whelming a character that It would have produced the 
injury independently of such negligence. 

Where the proximate cause of the injury was the 
act of God, defendant will not be liable, although 
he was negligent.'^! If the vis major was of so 
overwhelming a character that it would have pro¬ 
duced the injury independently of such negligence, 
it will relieve defendant from liability.^2 other 


26. Ga.— Oorpxis Juris cited in Pol¬ 
lard V. Walton, 190 S.E. 396, 399, 
55 Ga.App. 353. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 
222 Ky. 272. 

Me.—Spear v. Hoffses, 148 A. 146, 128 
Me. 409. 

45 C.J. p 937 notes 87 [a], 94. 

27. Or.—Silver Palls Timber Co. v. 
Eastern & Western Lumber Co., 
40 P.2d 703, 149 Or. 126. 

45 C.J. p 938 note 95. 

28. Mass.—^White v, Sharpe, 107 N. 
E. 56, 219 Mass. 393—^Higgins v. 
Dewey, 107 Mass. 494, 9 Am.R. 63. 

29. Minn.—^Krippner v. Biebl, 9 N. 
W. *671, 28 Minn. 139. 

30. Ga.— Corpus Juris cited in Pol¬ 
lard V. Walton, 190 S.E. 396, 399, 
55 Ga.App. 353. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 
222 Ky. 272. 

Tenn.— Corpus Juris quoted In Gan¬ 
non V. Crichlow, 13 Tenn.App. 281, 
288— Corpus Juris quoted in Read 
Phosphate Co. v. Vickers, 11 Tenn. 
App. 146, 15'7. 

45 C.J. P 938 note 4. 

31 . Ga.— Corpus Juris cited in Pol¬ 
lard V. Walton, 190 'S.B. 396, 399, 
55 Ga.App. 353. 

45 C.J. p 938 note 5. 

32. Ga.— Corpus Juris cited in Pol-, 


lard V. Walton, 190 S.E. 396, 399, 
55 Ga.App. 353. 

Mich.—Lillibridg'e v. McCann, 75 N. 
W. 288, 117 Mich. 84, 72 Am.S.R. 
553, 41 L.R.A. 381, 

33. Ill.—Pent v. Toledo, etc., R. Co., 
59 Ill. 349, 14 Am.R. 13. 

34w Vt.—^Ide V. Boston, etc., R. Co., 
74 A, 401, S3 Vt. 66. 

45 C.J, p 938 note 8. 

35. W.Va.’—^Mahaffey v. J. L. Rum- 
barg-er Lumber Co., 66 S.E. 893, 61 
W.Va. 571, 8 L.R.A.,N.S., 1263. 

36. K.T.—Read v. Nicholas, 23 N.E. 
468, 118 N.T. 224, 7 L.R.A. 130. 

45 C.J. p 938 note 10. 

37. U-S.—Winona v. Botzet, Minn., 
169 P. 321, 94 C.C.A. 663, 23 L.R.A., 
N.S., 204. 

45 C.J. p 939 note 12. 

Prig-htening of animals: 

By: 

Motor vehicles generally see Mo¬ 
tor Vehicles §§ 411, 412. 
Railroads generally see the C.J. 
S. title Railroads § 553, also 
52 C.J. p 25 note ll—p 26 note 
28 . 

On: 

Highways see Highways §§ 243, 
264. 

Municipal streets see Municipal 
Corporations §§ 843, 178‘6. 
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38. S.C.—Black v. Southern Cotton 
Oil Co., 60 S.E. 447, 79 S.C. 164. 

45 C.J. P 939 note 13. 

39. Cal.—^Parkin v. Grayson-Owen 
Co., 143 P. 257, 25 Cal.App. 269. 

N.T.—^McMahon v. Kelly, 9 N.T.S. 
644. 

! 40, Conn.—Parker v. Union Woolen 
Co., 42 Conn. 399. 

41. Mass.—Bratton v. Rudnick, 186 
N.E. 669, 283 Mass. 556. 

Wis.—Scheibe v. Town of Lincoln, 
271 N.W. 43, 223 Wis. 417. 

45 C.J. p 939 note 17. 

Nonliability for injury caused by act 
of God see supra § 21. 

^cpure accident’' or accidental inci¬ 
dent 

With respect to the causal connec¬ 
tion between alleged negligent act 
and injury, a "'pure accident" Is a 
new and independent cause, while an 
accidental incident may bring one 
under the influence of another’s neg¬ 
ligence and not be a new and inde¬ 
pendent cause.—Scheibe v. Town of 
Lincoln, 271 N.W. 43, 46, 223 Wis. 
417. 

42. Conn.—Feeney v. New Tori? 
Waist House, 136 A. 654, 105 Conn. 
647, 60 A.L.R. 163.9, 

45 C.J. p 939 note 18. 
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words, the superior force must have been not only 
the proximate, but the sole, cause of the injury.'*^ 

Negligence concurring with accident or act of 
God. The rule imposing liability on defendant, al¬ 
though another efficient cause concurs with his neg¬ 
ligence, discussed supra § 110, applies where an in¬ 
evitable accident or act of God was the concur¬ 
ring cause.^^ Hence, if defendants negligence con¬ 
curred with an act of God, inevitable accident, or 
natural force in point of time and place, or other¬ 
wise so directly contributed to the injury that it is 
reasonably certain that the superior force alone 
would not have sufficed to produce the injury, de¬ 
fendant is liable,even though he may not have 


anticipated the superior force.*^® This is also true 
where the primary cause was an accident for which 
defendant was not liable, if the injury would not 
have resulted but for his negligence,^or where by 
the exercise of ordinary care the result might have 
been essentially mitigated.^^ 

Natural forces as intervening cause. Under the 
rule that an intervening cause will not interrupt the 
connection between the original cause and the in¬ 
jury if it might reasonably have been anticipated, 
discussed supra § 111 f, the ordinary forces of na- 
ture^^ and condition of the weather,50 such as 
cold,51 heat,52 and the ordinary forces of na- 


43. Okl.—Texas Co. v. Robb, 212 P. 
818, 88 Okl. 150. 

45 C.J. p 939 note 19. 

44. N.J.—^Meyer Bros. Hay & Grain 
Co. V. National Malting Co., 11 A. 
2d 840, 124 N.J.Law 321. 

S.C.— Corpus Juris quoted in Land- 
reth V. Atlantic Refining Co., 181 
•S.E. 727, 730, 177 S.C. 490. 

45. U.S.—Bushnell v. Telluride 
Power Co., C.C.A.Utah, 145 P.2d 
950 —Corpus Juris cited in Inland 
Power & Light Co. v. Grieger, C. 
C.A.Wash., 91 P.2d 811, 817, 112 
A.L.R. 1075. 

Cal.—Kell V. Jansen, 127 P.2d 1033, 
53 Cal.App.2d 498. 

Colo.—Barlow v. North Sterling Irr. 
Dist., 277 P. 469, 85 Colo. 488, fol¬ 
lowed in Haggard v. North Ster¬ 
ling Irr. Dist, 277 P. 470, 85 Colo. 
491—Ryan Gulch Reservoir Co. v. 
Swartz. 263 P. 728, 83 Colo. 225. 
Fla.—Atlantic Coast Line R, Co. v. 

Hendry, 150 So. 698, 112 Fla. 391. 
Ill.—Loverde v. Consumers Petrole¬ 
um Co., '63 N.E.2d 673, 327 Ill.App. 
210 . 

Iowa.—Mineey v. Dultmeier Mfg. Co., 
272 N.W. 430, 223 Iowa 252. 

Ky. Clark's Adm’r v. Kentucky 
Utilities Co., 158 S.W.2d 134, 289 
Ky. 225—Dunning v. Kentucky 
Utilities Co., 109 S.W,2d 6, 270 Ky 
44. 

Minn.—Sauer v. Rural Co-op. Power 
Ass’n of Maple Lake, 31 N.W.2d 15, 
225 Minn. 356. 

Mo.— Corpus Juris cited in Whitaker 
V. Pitcairn, 174 S.W.2d 163, 168, 
351 Mo. 848—Ford v. Wabash Ry, 
Co., 300 S.W. 769, 318 Mo. 723— 
Kennedy v. Union Elec. Co. of Mo., 
App., 203 S.W.2d 489, affirmed, 
Sup., 216 S.W.2d 756—Lottes v. 
Pessina, App., 174 S.W.2d 893— 
Ward V. City of Portageville, App., 
106 S.W.2d 497. 

Neb.—Corpus juris cited in Long v. 
Crystal Refrigerator Co., 277 N.W. 
330, 835, 134 Neb. 44. 

N.M.—Rix V. Town of Alamogordo, 

77 P.2d 765, 42 N.M. 325. 

—Cleveland v. Stanley, 9 P.2d 10, 
165 Okl. 272—Burt Corporation v. 

^5 C.J.S.-r45 


Crutchfield, 6 P.2d 1055, 153 Okl, 2 
—Oklahoma Ry. Co. v. Boyd, 282 P. 
157, 140 Okl. 45—Gulf, C. & S. F. 
Ry. Co. V. Anderson. 276 P. 711, 136 
Okl. 97. 

Pa.—Laritza v. Pennsylvania Power 
Co., 162 A. 333, 106 Pa.Super. 587. 
Tex.—Corpus Juris cited in Justiss 
V. Naquin, Civ.App., 137 S.W.2d 72, 
76—'Corpus Juris cited in Tounger 
Bros. V. Power, Civ.App., 118 S.W. 
2d 954. 959. 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 
106 Vt. 367. 

Wash.—Corpus Juris quoted in Tetei* 
V. Olympia Lodge No. 1, I. O. O. F., 
80 P.2d 547, 551, 195 Wash. 185— 
Tope V. King County, 65 P.2d 1283, 
189 Wash. 463. 

W.Va.—Corpus Juris cited in Mills v. 
Indemnity Ins. Co. of North Amer¬ 
ica. 171 S.E. 532, 533, 114 W.Va. 
263. 

45 C.J. p 939 note 22, 

Wind 

(1) Generally.—Seymour v. Kelso, 
16 P.2d 958, 136 Kan, 543—Meecke v, 
Morguies, 278 P. 45, 128 Kan. 423— 
45 C.J. p 939 note 22 [c]. 

(2) Wind spreading fire see supra 
§ 113. 

Bain 

(1) If irrigation banks would not 
have been broken by rain but for de¬ 
fendants’ wrongful weakening there¬ 
of, their acts were the proximate 
cause, rendering them liable, and the 
case is removed from the operation 
of the rules applicable to the acts of 
God.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 

(2) Defendant was liable, although 
waste pile sliding on houses was 
caused to move by unprecedented 
rainfall, if defendant’s negligence in 
piling the waste material has con¬ 
tributed to the injury.—^American 
Coal Co. of Allegany County v. De 
Wese, C.C.A.W.Va., 30 F.2d 349. 

46. Fla. — Starling v. Gainesville, 
106 So. 425, 90 Fla. 613. 

45 C.J. p 940 note 2^, 

^7. A^.-rrWelch V. Evaua Bros, 
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Constr. Co., 66 So. 517, 189 Ala. 
548. 

45 C.J. p 940 note 24. 

43. N.J.—Clark v. Public Serv. Elec¬ 
tric Co., 91 A. 83, 86 N.J.Law 144, 
154. 

45 C.J. p 940 note 25. 

49. U.S.—U. S. V, Chicago, B. & Q, 
R. Co., C.C.A.Minn., 82 F.2d 131, 
106 A.L.R. 942, certiorari denied 
56 S.Ct. 957, 298 U.S. 689, 80 L.Ed. 
1408. 

Md.—Garbis v. Apatoff, 63 A.2d 307. 
Neb.—Corpus Juris quoted in Long 

V. Crystal Refrigerator Co., 277 N. 

W. 830, 834, 134 Neb. 44. 

Or.—Corpus Juris quoted in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

W.Va.—^Mills V. Indemnity Ins. Co. 
of North America, 171 S.E. 532, 114 
W.Va. 263. 

45 C.J. p 935 note 69. 

Unusual and sudden violence 
Person failing in duty to protect 
others against operation of natural 
forces is not relieved from liability 
by fact that forces operated with 
unusual and sudden violence to cause 
the injuries complained of.—^Lunde 
V. National Citizens Bank of Man¬ 
kato, 6 N.W.2d 809, 213 Minn. 278. 

50. Neb.—Corpus Juris quoted in 
Long V. Crystal Refrigerator Co., 
277 N.W. 830, 834, 134 Neb. 44. 

Or.—Corpus Juris quoted in Silver 
Palls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

45 C.J. p 935 note 70. 

51. Neb.—Corpus Juris quoted in 
Long V, Crystal Refrigerator Co., 
277 N.W. 830, 834, 134 Neb. 44. 

Or.—Corpus Juris quoted in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126, 

45 C.J. p 935 note 71. 

52. Fla.—^Benedict Pineapple Co. v. 

Atlantic Coast Line R. Co., 46 So. 
732, 65 Fla. 514, 20 L.R.A,N,S, 

92. 

Neb.—Corpus Juris quoted, to Long 
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ture such as wind,^^ or a rainstorm^^ or snow¬ 
storm,which are usual at the time and place, are 
conditions which reasonably could have been antici¬ 
pated and will not relieve from liability the person 


65 C.J.S. 

guilty of the original negligent act or omission. On 
the other hand, an extraordinary wind^e or rain 57 
such as experience would lead one not to antici¬ 
pate, may be an efficient intervening cause. 


VIL CONTRIBUTORY NEGLIOENOE 


A. NATURE AND EFFECT 


§116. In General 

Contributory negligence is conduct for which the 
plaintiff is responsible amounting to a breach of the duty 
which the law imposes on persons to protect themselves 
from injury, and which, concurring and co-operating 
with actionable negligence for which the defendant is re¬ 
sponsible, contributes to the injury complained of as a 
proximate cause. 

Contributory negligence is conduct for which 
plaintiff is responsible, amounting to a breach of the 
duty which the law imposes on persons to protect 
themselves from injury, and which, concurring and 
cooperating with actionable negligence for which 


defendant is responsible, contributes to the injury 
complained of as a proximate cause ;58 conduct on 
the part of plaintiff which falls below the standard 
to which plaintiff should conform for his own pro¬ 
tection and which is a legally contributing cause, co¬ 
operating with negligence of defendant, in bringing 
about plaintiff's harm;59 such act or omission on 
the part of plaintiff amounting to a want of ordi¬ 
nary care as, concurring or co-operating with the 
negligent acts of defendant, is a proximate cause or 
occasion of the injury ;50 a want of ordinary care 
on the part of a person injured by the negligence of 


V. Crystal Refrig-erator Co., 277 N. 

W. 830. 834, 134 Neb. 44. 

Or,—Corpus Juris guoted in Silver 
Palls Timber Co, v. Eastern & 

Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

53. Neb.—Corpus Juris guoted in 
Long V. Crystal Refrigerator Co., 
277 N.W, S30, 834, 134 Neb. 44. 

Or.—Corpus Juris (luoted in Silver 
Falls Timber Co. v. Eastern & 

Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

45 C-X P 935 note 73. 

Injuries inflicted by awning 

Pact that day of accident was very 
windy and that there were gusts of 
wind did not relieve state from lia¬ 
bility for injuries inflicted by awn¬ 
ing on state fair grounds.—Schnur v. 
State, 35 N.T.S.2d 499. 

54. Cal.—Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237. 

Neb.—Corpus Juris quoted in Long 

V. Crystal Refrigerator Co., 277 N. 

W. 830, 834, 134 Neb. 44. 

N.T.—Slater v. Mersereau, 5 Daly 
445, affirmed 64 N.Y. 138. 

Or.—Corpus Juris quoted in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

55. Neb.—Corpus Juris quoted in 
Long V. Crystal Refrigerator Co., 
277 N.W. 830, 834, 134 Neb. 44. 

Or.—Corpus Juris quoted in Silver 
Falls Timber Co. v. Eastern & 
Western Lumber Co., 40 P.2d 703, 
732, 149 Or. 126. 

45 C.X p 935 note 75. 

66. Mich,—Golden, etc., Transfer 
Co. V. Brown, etc., Co., 177 N.W. 
202, 209 Mich. 503. I 

45 C.X p 936 note 79. ' 


57. Ark.—Mitchell v. Hahn, 198 S. 
W. 528, 131 Ark. 286. 

58. Ariz.—Humphrey v. Atchison, T. 
& S. F. Ry. Co., 70 P.2d 319, 60 
Ariz. 167. 

Idaho.—Corpus Juris cited in Coul- 
sen V. Aberdeen-Springfield Canal 
Co., 277 P. 542, 547, 47 Idaho 619. 

Ill.—Corpus Juris quoted at length in 
Schmidt v. Anderson, 21 N.E.2d 
825, 832, 301 Ill.App. 28—Crawford 
V. Cahalan, 259 Ill.App. 14. 

La.—Corpus Juris quoted in Althans 
V. Toye Bros. Yellow Cab Co., App., 
191 So. 717, 724. 

Me.—Corpus Juris cited in Field v. 
Webber, 169 A, 732, 735, 132 Me. 
236. 

Neb.—^Frazier v. Anderson, 11 N.W. 
2d 764, 143 Neb. 905—Corpus Juris 
cited in Cuevas v. Yellow Cab & 
Baggage Co., 4 N.W.2d 790, 792, 
141 Neb. 662—Groat v. Clausen, 298 
N.W. 563, 139 Neb. 689—Corpus 
Juris quoted in Klement v. Lindell, 
298 N.W. 137, 140, 139 Neb. 540— 
Corpus Juris quoted in Wentink v. 
Trophagen, 291 N.W. 884, 886, 138 
Neb. 41—Corpus Juris quoted in 
Eaton V. Merritt, 281 N.W. 620, 624, 
135 Neb. 363—Corpus Juris quoted 
in Kovar v. Beckius, 275 N.W. 670, 
674, 133 Neb. 487. 

N.D.—Clark v. Feldman, 224 N.W. 
167, 57 N.D. 741. 

Pa.—Corpus Juris quoted in Sea¬ 
board Container Corp. v. Roths-^ 
child, 58 A.2d 800, 803, 359 Pa. 51— 
Noyes v. Sternfeld, 65 A.2d 433, 
164 Pa.Super. 461. 

Tex.—Corpus Juris cited in Blake si ey 
V. Eurcher, Com.App., 41 S.W.2d 53, 
55. 

Wash.—Corpus Juris quoted at 
length in Hynek v. City of Seattle, 
11 P.2d 247, 7 Wash.2d 386. 

45 C.X p 942 note 36. 


Pailure to us© reasonable care 

Contributory negligence can only 
be predicated on failure to use rea¬ 
sonable car© for one's own safety to 
avoid thing causing injury.—Texas- 
Louisiana Power Co. v. Webster, Civ. 
App., 59 S.W.2d 902, affirmed 91 S.W 
2d 302, 127 Tex. 126. 

59. U.S.—Fish V. Ball, C.C.A.Utah, 
93 F.2d 853. 

Fla.—Shayne v. Saunders, 176 So. 
495, 129 Fla. 355. 

Ill-—Zoloth V. Wacker-Wabash Corp., 
66 N.E.2d 443, 328 Ill.App. 564— 
Schmidt v. Anderson, 21 N.E.2d 
825, 801 Ill.App. 28. 

Kan.—Crus© v. Dole, 124 P.2d 470, 
155 Kan. 292. 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

Pa.—Kovalish v. Smith, 53 A.2d 534, 
357 Pa. 219—Pessolano v. Philadel¬ 
phia Transp. Co., 36 A.2d 497, 349 
Pa. 73—Miller v. City of Erie, 16 
A.2d 37, 340 Pa. 177—Glee v. 

Brinks, Inc., 5 A.2d 387, 135 Pa. 
Super. 345—^Dumanski v. City of 
Erie, Com.Pl., 24 Erie Co. 322, af¬ 
firmed 34 A.2d 508, 348 Pa. 505. 
S.D.—Haase v. Willers Truck Serv¬ 
ice, 34 N.W.2d 313—Iverson v. 
Knorr, 298 N.W. 28, 68 S.D. 23— 
Campbell v. Jackson, 272 N.W. 293, 
65 S.D. 154. 

Wash.—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

60. U.S.—Broadley v. Union Ry. Co., 
C.C.A.Tenn., 132 P.2d 419. 

Cal.—Dicken v. Souther, 138 P.2d 
408, 59 Cal.App.2d 203. 

Conn.—L’Heureux v. Hurley, 168 A 
8, 117 Conn. 347. 

Ill.—^Wilkerson v. Cummings, 58 N.E. 

2d 280, 324 Ill.App. 331. 

Iowa.—Meier v. Chicago, R. I. & P- 
Ry. Co., 275 N.W. 139, 224 Iowa 
29-5. 
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another directly contributing to the injury as a 
proximate cause thereof without which the injury 
would not have occurred an act or omission of 
the injured person which caused or contributed to 
cause the injury and which was not such as would 
have been done or omitted by a person exercising 
ordinary prudence negligence of plaintiff which 
contributes to his injury.^^ 

Contributory negligence is usually the personal 
default of plaintiff and it must be either his own 


or that of someone whose negligence is legally at¬ 
tributed to him.^5 It has been said that there is no 
substantial distinction or essential difference be¬ 
tween negligence for which defendant is responsible 
and contributory negligence;®^ the standards and 
tests for determining contributory negligence ordi¬ 
narily are the same as those for determining neg¬ 
ligence,®'^ and the rules of law applicable to the 
former are, in general, applicable to the latter.®® 
The distinction lies in that negligence involves a 


Ky—Louisville Taxicab & Transfer 
Co. V. Swift. 208 S.W.2cl 944, 306 
Ky 618—Martin v. Chesapeake & 
O. Ry. Co., 115 S.W.2d 306, 273 
Ky. 32. 

La.—Smith v. Monroe Grocer Co., 
App., 179 So. 495. 

Mo.—Christman v. Reichholdt, App., 
150 S.W.2d 527. 

Mont.—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

ye)),—Hartford Fire Ins. Co. of 
Hartford, Conn., v. Red Willow 
County, 30 N.W.2d 51, 149 Neb. 10. 
Nev.—Musser v. Los Angeles & S. 

D. R. Co„ 299 P. 1020, 53 Nev. 304. 
y,C.—Bailey v. Black Mountain Ry, 
Co., 146 S.E. 135, 196 N.C. 515. 

S.C.—Coleman v. Lurey, 20 S.E.2d 
65, 199 S.C. 442—Gladden v. South¬ 
ern Ry. Co., 141 S.E. 90, 142 S.C. 
492. 

Tenn.—Dixon v. Lobenstein, 132 S. 

W.2d 215, 175 Tenn. 105. 

Tex.—^White’s Auto Stores v. Boaz, 
Civ.App., 166 S.W.2d 942, reversed 
on, other grounds Boazo White’s 
Auto Service, 172 S.W.2d 481, 141 
Tex. 366. 

45 C.J. p 942 note 36 [a] (2). 

€1. U.S.—Fraser-Patterson Lumber 
Co. V. Southern Ry. Co., D.C.S.C., 
79 F.Supp. 424. 

Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42. 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

Ill.—Schmidt v. Anderson, 21 N.E.2d 
825, 301 Ill.App. 28. 

Ky.—Codell Const. Co. v. Steele, 56 
S.W.2d 955, 247 Ky. 173—-Honaker 

V. Crutchfield, 57 S.W.2d 502, 247 
Ky. 495. 

La.—Barr v. Fidelity & Casualty Co. 

of New York, App., 188 So. 521. 
Mich.—^Rockwell v. Grand Trunk 
Western Ry. Co., 234 N.W. 159, 253 
Mich. 144. 

Minn.—Malmgren v. Foldesi, 3 N.W. 
2d 669, 212 Minn. 354—Thorstad v. 
Doyle, 273 N.W. 2'5-5, 199 Minn. 543 
—Johnston v. Tourangeau, 259 N, 

W. 187, 193 Minn. 635. 

Mo.—Rader v. David, 207 S.W.2d 519. 
Mont.—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

Gkl.—Flanagan v. Oklahoma Ry. Co., 
206 P.2d 190—Sloan v. Anderson, 
18 P.2d 274. 160 Okl. 180. 


Or.—Smith v. Williams, 205 P.2d 566. 
S.C.—Coleman v. Lurey, 20 S.E.2d 
65. 199 S.C. 442—Horne v. Atlantic 
Coast Line R. Co., 181 S.E. 642, 
177 S.C. 461—Lawrence v. South¬ 
ern Ry.—Carolina Division, 167 S. 
E. 839, 169 S.C. 1. 

Tex.—Southland-Greyhound Lines v. 
Richardson, 86 S.W.2d 731, 126 Tex. 
118. 

Va.—Yeary v. Holbrook, 19S S.E. 441, 
171 Va. 266. 

45 C.J. p 942 note 36 [a] (4), (11), 

( 12 ). 

62. Md.—Potts V. Armour & Co., 39 
A.2d 552, 183 Md. 483. 

Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714, applying Maine law. 
Ohio.—Champs v. Stone, 58 N.E.2d 
803, 74 Ohio App. 344. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233—Hynek v. City 
of Seattle, 111 P.2d 247, 7 Wash.2d 
386. 

63. U.S.—^Fleming* v. Husted, C.C.A. 
Iowa, 164 F.2d 65—Van Wie v. U. 
S., D.C.Iowa, 77 F.Supp. 22—Cald¬ 
well V. Sears-Roebuck & Co., D.C. 
Pa., 31 F.Supp. 888. 

Ark.—Missouri P. R. Co. v. How’^ell, 
132 S.W.2d 176, 198 Ark. 956—Mis¬ 
souri Pac. R. Co. V. Fowler, 34 S. 
W.2d 1071, 183 Ark. 86. 

Colo.—Carlson v. Millisack, 261 P. 
657, 82 Colo. 491. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

Iowa.—Hedberg- v. Lester, 270 N.W. 

447, 222 Iowa 1025. 

La.—Bamburg v. Standard Oil Co. of 
Louisiana, App., 199 So. 411— 
Lipscomb v. Standard Highway 
Co., 124 So. 156, 11 La.App. 508. 
Md.—Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

Minn.—Ranum v. Swenson, 19 N.W. 
2d 327, 220 Minn. 170—Olson v. 
Hector Const. Co., 13 N.W.2d 35, 
216 Minn. 432. 

N.C.—^Wall V. City of Asheville, 13 
S.E.2d 260, 219 N.C. 163—Cashatt 
V. Brown, 190 S.E. 480, 211 N.C. 
367. 

Pa.—Commonwealth v. Amecca, 50 
A.2d 725, 160 Pa.Super. 257. 

Tex.—Hernandez v. Malakoff Fuel 
Co., Civ.App., 109 S.W.2d 356, error 
dismissed. 

45 C.J. p 942 note 36 [a] (5)-(7). 
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64. Cal.—Scott w. Los Angeles Ry. 
Corporation, 273 P. 95, 95 Cal.App. 
704. 

La.—Guillot V. Texas & P. Ry. Co., 
8 La.App. 143. 

Mo.—Behout v. Kurn, 154 S.W.2d 120, 
348 Mo. 501. 

Pa.—Corpus Juris q.uoted iu Seaboard 
Container Corp., v. Rothschild, 58 
A.2d SOO, 803, 359 Pa. 51. 

Utah.—Smith v. Centennial Eureka 
Min. Co., 75 P. 749, 27 Utah 307. 

65. Mo.—Corpus Juris cited in Be- 
bout V. Kurn, 154 S.W.2d 120, 127, 
348 Mo. 501- 

Pa.—Corpus Juris Q.uoted in Sea¬ 
board Container Corp. v. Roths¬ 
child, 58 A.2d 800, 803, 359 Pa. 51. 

45 C.J. p 943 note 38. 

Imputed negligence generally see in¬ 
fra § 157 et seq. 

6Q. Del,—^Willis v. Schlagenhauf, 
188 A. 700, 8 W.W.Harr. 96. 

La.—Corpus Juris quoted in Althans 
V. Toye Bros. Yellow Cab Co., App., 
191 So. 717, 724. 

N.C.—Templeton v. Kelley, 2 S.E.2d 
696, 215 N.C. 577—Sebastian v. 

Horton Motor Lines, 197 S.E. 539, 
213 N.C. 770—Liske v. Walton, 153 
S.E. 318, 198 N.C. 741. 

45 C.J. p 943 note 39. 

67. Cal.—Cendali v. Barber, 201 P. 
2d 88, 89 Cal.App.2d 929—^Rivera 
V. Goodenough, 162 P.2d 498, 71 
Cal.App.2d 223. 

Ill.—Sheppard v. Cummings, 57 N.E. 
2d 907, 324 Ill.App. 227—Schmidt 
V. Anderson, 21 N.E.2d 825, 301 

Ill.App. 28. 

Ind.—Hed-gecock v. Orlosky, 44 N.E. 
2d 93, 220 Ind. 390. 

Minn.—Gordon v. Pappas, 34 N.W. 2d 
293, 227 Minn. 95. 

Me.—Barlow v. Lowery, 59 A.2d 702. 

N.C.—Tyson v. Ford. 47 S.E.2d 251, 
228 N.C. 778—Sebastian v. Horton 
Motor Lines, 197 S.E. 539, 213 N.C. 
770. 

Ohio.—Smith v. Toledo & O. C. R. 
Co., 15 N.E.2d 134, 133 Ohio St. 
598. 

Tenn.—Donaho v. Large, 158 S.W.2d 
447, 25 Tenn.App. 433. 

Va.—Yeary v. Holbrook, 198 S.E, 441, 
171 Va. 266. 

GS. U.S.—^Worcester v. Pure Tor¬ 
pedo Co., C.C.A.IU., 140 F.2d 35S. 
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risk of injury to another whereas contributory neg¬ 
ligence involves a risk of injury to the one in¬ 
jured.®^ As in the case of defendant’s negligence, 
contributory negligence may be due to either acts 
of omission or acts of commission^® In other 
words, contributory negligence may consist in do¬ 
ing the wrong thing at the time and place in ques¬ 
tion, or it may arise from doing nothing when 
something should have been doneJ^ 

There are two essential elements in contributory 
negligence: (1) Negligence for which plaintiff is 
responsible, (2) Causal connection between such 


negligence and the injury complained of 
Defendant's negligence implied. The term “con¬ 
tributory negligence” necessarily presupposes neg¬ 
ligence for which defendant is responsible, which 
would sustain an action but for the concurrence of 
the contributory negligence.^s Strictly speaking, 
if the negligence for which either defendant or 
plaintiff is responsible is the sole proximate cause 
of the injury, there can be no contributory negli¬ 
gence,’'^ and where there is no actionable negli¬ 
gence for which defendant is responsible contrib¬ 
utory negligence does not exist’5 or, according to the 


Del.—^Willis v. Schlag-enhaut, 185 A. 
700, 8 W.W.Harr. 96. 

La.—CorpTis Juris quoted in Althans 
V. Toye Bros. Yellow Cab Co., App., 
191 So. 717, 724. 

45 C.J. p 943 note 40. 

69. Ind.—Cushman Motor Delivery 
Co. V. McCabe, 36 N.E,2d 769, 219 
Ind. 156. 

Ohio,—^New York Cent. R. Co. v. Sen- 
tie, 8 N.E.2d 149, 54 Ohio App. 488. 

Tex.—Walgreen-Texas Co. v. Shivers, 
154 S.W.2d 625, 137 Tex. 493—Pap¬ 
pas V. Wright, Civ.App., 171 S.W. 
2d 536—^Wright v. McCoy, Civ.App., 
110 S.W.2d 223. 

Wash.—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

70. Cal.—Gotsch v. Market St. Ry., 
265 P. 268, 89 Cal.App. 477. 

Ill.—^Wilkerson v. Cummings, 58 IT.E, 
2d 280, 324 Ill.App. 331. 

Ky.—Louisville Taxicab Transfer 
Co. V. Swift, 208 S.W.2d 944, 306 
Ky. 618. 

La.—Corpus Juris (quoted in Althans 
V. Toye Bros, Yellow Cab Co,, App., 
191 So. 717, 724. 

Mo.—Christman v. Reichholdt, App., 
150 S.W.2d 527. 

Mont.—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

Neb.—Hartford Fire Ins. Co. of Hart¬ 
ford, Conn. V. Red Willow County, 
30 N.W.2d 51, 149 Neb. 10. 

Ohio.—Champs v. Stone, 58 N.E.2d 
'803, 74 Ohio App. 344. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233—Hynek v. City 
of Seattle, 111 P.2d 247, 7 Wash.2d 
386. 

45 C.J. p 943 note 42. 

71 . N.C.—^Moore v. Chicago Bridge, 
etc.. Works, 111 S.E. 776, 183 N.C. 
438. 

72. Minn.—Sanders v. Gilbertson, 29 
N.W.2d 357. '224 Minn. 646~Le- 
Vaseur v. Minneapolis St. Ry. Co., 
21 N.W.2d 522, 221 Minn. 205— 
Ranum v. Swenson, 19 N.W.2d 327, 
220 Minn. 170—Olson v. Hector 
Const. Co., 13 N.W.2d 35, 216 Minn. 
432—Olson v. Duluth, M, & I. R. 
Ry. Co., 5 N.W.2d 492, 213 Minn. 
106. 

N.J.-—Corpug Juris quoted in Gordon 


V. General Launderers, 18 A.2d 719, 
721, 126 N.J.Law 78. 

Or.—Williams v. Bryson, 40 P.2d 61, 
149 Or. 413. 

Tex.—Roadway Transport Co. v. 
Gray, Civ.App., 135 S.W.2d 200— 
Porter v. Liberty Film Lines, Civ. 
App., 127 S.W.2d 480, reversed on 
other grounds Liberty Film Lines 
V. Porter, 146 S.W.2d 982, 136 Tex. 
49—Rio Grande, E. P. & S. F. R. 
Co. V. Lucero, Civ.App., 54 S.W.2d 
877, error dismissed. 

Utah.—Corpus Juris quoted in Niel¬ 
sen V. Watanabe, 62 P.2d 117, 119, 
90 Utah 401. 

45 C.J. p 943 note 44. 

Proximate cause see infra § 129. 

73, U.S.—Fraser-Patterson Lumber 
Co. V. Southern Ry. Co., D.C.S.C., 
79 P.Supp. 424. 

Ala.—Louisville & N. R. Co. v. Mad¬ 
dox, 183 So. 849, 236 Ala. 594, 118 
A.L.R. 1318. 

Colo.—Vasquez v. Morrow, 107 P.2d 
246, 106 Colo. 540. 

Ind.—Grand Trunk Western R. Co. 

V. Briggs, 42 N.E.2d 367, 112 Ind. 
App. 360. 

Ky.—Louisville Taxicab & Transfer 
Co. V. Swift, 208 S.W.2d 944, 306 
Ky. 618—^Ward v. Marshall, 168 S. 

W. 2d 348, 293 Ky. 18. 

Me.—Birmingham v. Bangor & A. 

R. Co.. 147 A. 149, 128 Me. 264. 

Md.—Goldman v. Johnson Motor 

Lines, 63 A.2d 622—^Reed v. Mayor 
and City Council of Baltimore, ISS 
A. 15, 171 Md. 115. 

Mich.—^Warwick v. Blackney, 261 N. 
W. 310, 272 Mich. 231—^Rockwell v. 
Grand Trunk Western Ry. Co., 234 
N.W. 159, 253 Mich. 144. 

Mo.—Floyd V. Thompson, 201 S.W. 
2d 390, 356 Mo. 250—White v. 

Bunn, 145 S.W.2d 138, 346 Mo. 1112 
—Tribout v. Kroger Grocery & 
Baking Co., App., 191 S.W.2d i261— 
Christman v. Reichholdt, App., 150 

S. W.2d 527—State ex rel. Park Nat. 

Bank v. Globe Indemnity Co., App., 
29 S.W.2d 743, affirmed 61 S.W.2d 
733, 332 Mo, 1089. i 

N.J.—Corpus Juyis quoted in Freschi 
V. Mason, 156 A. 758, 760, 108 N.J. 
Law 272. 

N.C.—Gold V, Kiker, lo 650, 

218 N.C. 204. 


N.D.—Bagg V. Otter Tail Power Co 
297 N.W. 774, 70 N.D. 704. 

Ohio.—^Bush V. Harvey Transfer Co., 

67 N.E. 2 d 851, 146 Ohio St. 657_ 

Collins V. Zimmerman, App., 67 17 . 
E.2d 246—^Ashdown v. Tresise, 160 
N.E. 502, 26 Ohio App. 575, affirmed 
Tresise v. Ashdown, 160 N.E 898, 
118 Ohio St. 307. 

Tex.— Corpus Juris quoted in Small¬ 
wood V. Parr, Civ.App., 174 S.W.2d 
610, 618—Muckleroy v. C. S. Hamil¬ 
ton Motor Co., Civ.App., 33 S.W.2d 
260. 

Va.—Yeary v. Holbrook, 198 S.E 441 
171 Va. 266. 

W.Va.—^Fleming v. McMillan, 26 S.E. 
2d 8 , 125 W.Va. 356—Otte v. Miller, 
24 S.E. 2 d 90, 125 W.Va. 317. 

Wyo.—Stanolind Oil & Gas Co. v. 

Bunce, 62 P. 2 d 1297, 51 Wyo. 1 .* 

45 C.J. p 943 note 45. 

Separate question 
In a negligence action plaintiff’s 
due care is to be considered as a 
separate question from any claim of 
negligence on part of defendant.— 
Glaum V. Cummings, 47 N.E.2d 359, 
317 Ill.App. 655. 

Interrelation 

Usually questions of negligence 
and contributory negligence are so 
intimately related * that the latter 
cannot be determined without refer¬ 
ence to the former.—^Farrow v. Os- 
trom, 117 P.2d 963, 10 Wash.2d 666 . 

74. Me.—Eaton v. Ambrose, ISO- A 
363, 133 Me. 458. 

Mo.—Christman v. Reichholdt, Appj„ 
150 S.W.2d 527. 

Tex.— Corpus Juris quoted in Small¬ 
wood V. Parr, Civ.App., 174 S.'W'.2d; 
610, 618. 

45 C.J. p 943 note 46. 

75. U.S.—Cities’ Service Oil Co. v.. 
Harvey, C.C.A.Okl., 148 P.2d 780— 
McGivern v. Northern Pac. Ry. Co.,. 
C.C.A.Minn., 132 F.2d 213. 

Cal.—Rath v. Bankston, 281 P. 1081„ 
101 Cal.App. 274. 

Colo.—^Vasquez v. Morrow, Colo., 107 
P.2d 246, 106 Colo. 540. 

Mich.—^Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807, 299 
Mich. 59—Filipowicz v. S. S. Kres- 
fe Co., 274 N.W, 721, 281 Mich. 9Q 
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judicial decisions on the question, is immaterial.'^® 
However, some courts have approved the use of the 
term "'contributory negligence'’ to indicate not only 
cases of concurrent negligence, but also those in 
which the negligence chargeable to plaintiff is the 
sole proximate cause of the injuries sustained.'^'^ 

Nature and basis. The doctrine of contributory 
negligence rests in the law of tort as applied to 
negligence, and is governed by the principles pe¬ 
culiarly applicable to that branch of jurispru¬ 
dence.'^® Different reasons have been assigned by 
the courts as the basis of the doctrine that contrib¬ 
utory negligence bars recovery for injuries negli¬ 
gently inflicted.'^^ It has been asserted that it is 
an application of the doctrine of proximate cause 
that it is founded on the ground that the law will 
not undertake to apportion the consequences of con¬ 
curring acts of negligence;®^ that it is founded on 
the principle that no one is ever absolved from ex¬ 
ercising reasonable and ordinary care for his own 
safety and that it is an application of the rule, 
expressed in the maxim, Volenti non fit injuria, that 
one who invites an injury cannot make it the basis 


of a recovery.®® Still another view finding favor 
with the courts is that the rule precluding recovery 
is in the nature of a penalty, established by public 
policy, to admonish all to use due care for their ovra 
safety.®^ In other words, the doctrine is said to 
be founded on the impolicy of allowing a person to 
recover for his own wrong, and the policy of mak¬ 
ing personal interests of men dependent on their 
own prudence and care.®® 

§ 117. Contributory Negligence and Assumed 
Risk Distinct Doctrines 

While the doctrine of assumed or incurred risk and 
the doctrine of contributory negligence are closely as¬ 
sociated, and the former may be held In some cases to 
be a form or phase of the latter, they are nevertheless 
distinct doctrines of law and are not synonymous. 

Under certain circumstances the same acts or 
conduct may render one guilty of contributory neg¬ 
ligence or give rise to the defense of assumption of 
risk or incurred risk.®® Moreover, the defense of 
assumed or incurred risk has been held to be closely 
associated with contributory negligence,®^ and to be 


—^Hart V. Grand Trunk Western 

R. Co., 270 N.W. 704, 278 Mich. 343. 
—Crocker v. Johnston, 95 P.2d 

214, 43 N.M. 469. 

N.C.—Stewart v. Yellow Cab Co., 42 

S. E.2d 405, 227 N.C. 368—Ogle v. 
Gibson, 198 S.E. 598, 214 N.C. 127. 

Ohio.—Carney v. Dayton Power & 
Light Co., App., 67 N.E.2d 120— 
Thomas v, Columbus Ry., Power & 
Light Co., App., 37 N.E.2d 679. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97, 186 S.C. 402. 
Tex.—^Ripley v. Dozier Const, Co., 
CiwApp., 45 S.W.2d 661. 

76. N.J.—Willins v. Ludwig, 55 A, 
2d 48, 136 N.J.Law 208—Cohen v. 
Borough of Bradley Beach, 50 A.2d 
882, 135 N.J.Law 276— corpus Juris 
guoted in Pres chi v. Mason, 156 A. 
758, 761, 108 N.J.Law 272. 

Tex.— Corpus Juris q.uoted in Small¬ 
wood V. Parr, Civ.App., 174 S.W.2d 

610 , 618 . I 

45 C.J. p 943 note 47. 

77. N.J.—Dragan v. Grossman, 187 
A. 373, 117 N.J.Law 147. 

Or.—Wheeler v. Nickels, 126 P.2d 32, 
168 Or. 604. 

45 C.J. p 944 note 48. 

78. Kan.— Corpus Juris quoted in 
Challis V. Hartloff, 18 P.2d 199, 202, 
136 Kan. 823. 

S.C.—Stogner v. Great Atlantic & Pa¬ 
cific Tea Co., 192 S.E. 406 184 S.C. 
406. 

Wash.— Corpus Juris quoted at 
length in Hynek v. City of Seattle, 
111 P.2d 247, 252, 7 Wash.2d 386. 
45 C.J. p 941 note 29. 

79. N.Y.—^McKay v. Syracuse Rapid 


Transit P. Co., 101 N.E. 885, 208 
N.Y. 359. 

80. La.—Boullion v. Bonin, App., 2 
So.2d 535. 

45 C.J. p 941 note 31. 

81. Del.—Lynch v. Lynch, 195 A. 
799, 9 W.W.Harr. 1. 

Me.—Field v. Wein3er, 169 A. 732, 
132 Me. 236. 

Mo.—Herrell v. St. Louis-San Fran¬ 
cisco Ry. Co., 23 S.W,2d 102, 324 
Mo. 38, 69 A.L.R. 470. 

45 C.J. p 941 note 32. 

82. Tex.—Magnolia Petroleum Co. 
V. Owen, Civ.App., 101 S.W.2d 354, 
error dismissed. 

Wash.—^Hauswirth v. Pom-Arleau, 
119 P.2d 674, 11 Wash.2d 354—Mor¬ 
ris V. Chicago, M., St. P. & P. R. 
Co., 97 P.2d 119, 1 Wash.2d 587, 
opinion adhered to lOQ P.2d 19, 1 
Wash.2d 587—Chadwick v. Ek, 95 
P,2d 398, 1 Wash.2d 117. 

83. N.J.—Kimpel v. Moon, 174 A. 
209, 113 N.J.Law 220—Schnacken- 
herg V. Delaware, etc., R. Co., 93 
A. 701, 86 N.J.Law 517, affirmed 98 
A. 266, 89 N.J.Law 311. 

N.Y.—^Zurich General Accident & Li¬ 
ability Ins. Co. V. Childs Go., 171 N. 
E. 391, 2-53 N.Y. 324. 

Relation voluntarilgr assumed 

Maxim, Volenti non fit injuria, ap¬ 
plies equally to any relation volun¬ 
tarily assumed, contractual or other¬ 
wise.—^Zurich General Accident & Li¬ 
ability Ins. Co. V. Childs Co., supra. 

34. Wash.—^Alexiou v. Nockas, 17 P- 
2d 911, 171 Wash. 369. 

45 C.J. p 942 note 34. 
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85. Ariz.—^Womack v. Preach, 165 
P.2d 657, 64 Ariz. 61. 

N.H.—Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

Tex.—St. Louis Southwestern R. Co. 
V. Arey, 179 S.W. 860, 107 Tex. 
366, L.R.A.1916B 1065. 

86. Cal.—Hedding v. Pearson, 173 
P.2d 382, 76 Cal.App.2d 481. 

Conn.—L’Heureux v. Hurley, 168 A. 
8, 117 Conn. 347. 

Neb.—Landrum v. Roddy, 12 N.W. 
2d 82, 143 Neb. 934, 149 A.L.R. 
1041. 

Ohio.—Masters v. New York Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, rehear¬ 
ing denied 68 S.Ct. 33, 332 U.S. 786, 
92 L.Ed. 369. 

Tenn.— Corpus Juris quoted, in Gar- 
garo V. Kroger Grocery & Baking 
Co., 118 S.W.2d 561, 564, 22 Tenn. 
App. 70— Corpus Juris quoted In 
Loew's Nashville & Knoxville Cor¬ 
poration V. Durrett, 79 S.W.2d 598, 
607, 18 Tenn.App. 489— Corpus 

Juris quoted in John Bouchard & 
Sons Co. V. Keaton, 9 Tenn.App. 
467, 481. 

Vt.—Bouchard v. Sicard, 35 A.2d 439, 
113 Vt. 429. 

45 C.J. p 944 note 50. 

37. Cal.—^Hedding v. Pearson, 173 P. 
2d 382, 76 Cal.App.2d 481—Coole 
V. Haskins, 135 P.2d 176, 57 Cal. 
App.2d 737. 

Ky.—Gates v. Kuchle, 134 S.W.2d 
1002, 281 Ky. 13. 

Md.—^Peoples Drug Stores v. Wind- 
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a form or phase of contributory negligence,^^ and 
synonymous with it89 or practically equivalent 
thereto,^0 and identical with it in legal effect.^^ 
In fact, it has been held that the term ^Voluntary 
assumption of risk’' is used in a dual sense (1) 
As synonymous with contributory negligence, which 
implies negligence on the part of both parties. 
(2) Where there is no question of defendant's neg¬ 
ligence, but where the risk is voluntarily assumed 
in the course of a master and servant, or some other 
voluntary, relationship.^^ 

Nevertheless, the doctrine of assumed or incurred 
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risk and the doctrine of contributory negligence are 
distinct doctrines of law, and are not synonymous.95 
Various statements of the distinction are that the 
doctrine of assumed or incurred risk is applicable 
even though the person injured was in the exercise 
of ordinary care,^6 since there may be a voluntary 
assumption of risk of a known danger even though 
plaintiff exercises due care;^^ that contributory 
negligence arises out of a tort, while assumption 
of risk arises out of an implied contract or the 
principle of the maxim. Volenti non fit injuria 
that the essence of contributory negligence is care- 


ham, 12 A.2d 532, 178 Md. 172— 
Warner v. Markoe, 189 A. 260, 171 
Md. 351. 

Mass.—Silver v. Cushner, IS ]Sr.E.2d 
27, 300 Mass. 583. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 175. 

88. Colo.—Boulder Val. Coal Co. v. 
Jernberg-, 197 P.2d 155. 

Ind.—Emhardt v. Perry Stadium, 
Inc., 46 N.E.2d 704, 113 Ind.App. 
197. 

Minn.—Grabow v. Hanson, 32 N.W.'2d 
593, 226 Minn. 265—Johnson v. 

Evanski, 22 N.W.2d 213, 221 Minn. 
323—Landru v. Stensrud, 17 IsT.W. 
2d 322, 219 Minn. 227—Hubenette 

V. Ostby, 6 N.W.2d 637, 213 Minn. 
349. 

The phrase ‘^voluntary assumption 
of risk” is sometimes used for con¬ 
venience to indicate a defense based 
on the fact that plaintiff was aware 
of the risk and chose to continue; 
and the fact that plaintiff is barred 
only if he was unreasonable in en¬ 
countering- the risk indicates that 
this was a form of contributory neg¬ 
ligence and is not a true defense of 
assumption of risk.—Perroni v. Sav¬ 
ings Bank of Tolland, 25 A.2d 45, 
128 Conn. 679. 

89. D.C.—Weber v. Eaton, 160 P.2d 
577, 82 U.S.App,D.C. 66. 

90 . Tenn. — ^IVilson v. Moudy, 123 S. 

W. 2d 828, 22 Tenn.App. 356—John 
Bouchard & Sons Co. v. Keaton, 9 
Tenn.App. 4 67. 

91. Ky.—Porter v. Cornett, 206 S. 
W.2d 83, 306 Ky. 25. 

In nature, effect, and import, as¬ 
sumption of risk, in its broader as¬ 
pect, is equivalent to contributory 
negligence.—Poole v. Lutz & 
Schmidt, 117 S.W.2d 575, 273 Ky. 
586. 

92. Pa.—Elliott V. Philadelphia 

Transp. Co., 50 A.2d 537, 160 Pa. 
Super. 291, reversed on other 
grounds 53 A.2d 81, 356 Pa. 643. 

93. Pa.—Elliott V. Philadelphia 

Transp. Co., supra. 

94. Pa.—Elliott v. Philadelphia 

Transp. Co., supra. 


95. TJ.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937. 

Cal.—Hedding v. Pearson, 173 P.2d 
382, 76 Cal.App.2d 481—^l^^mot v. 
Golden Gate Inv. Co., 107 P.2d 
263, 41 Cal.App.2d 664. 

Conn.—L’Heureux v. Hurley, 168 A. 
8. 117 Conn. 347. 

D.C.—Weber v. Eaton, 160 F.2d 577, 
82 U.S.App.D.C. 66. 

Ill.—Ministers v. Mid-City Manage¬ 
ment Corp., 72 N.E.2d 729, 331 Ill. 
App. 64. 

Md.—Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172— 
Warner v. Markoe, 189 A. 260, 171 
Md. 351. 

Miss.—Saxton v. Rose, 29 So.2d 646, 
201 Miss. 814. 

Mo.—Dietz V. Magill, App., 104 S.W. 
2d 707. 

KTeb.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Heb. 934, 149 A.L.R. 1041. 
Nev.—Musser v. Los Angeles & S. 
L. R, Co., 299 P. 1020, 53 Nev. 
304. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.LMisc. 723. 

N.T.—McEvoy v. City of New York, 
42 N.Y.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 292 N.Y. 
654. 

Ohio.—Masters v. New York Cent. R. 
Co„ 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, re¬ 
hearing denied 68 S.Ct. 33, 332 U.S. 
786, 92 L.Ed. 369—Fay v. Thrasher, 
66 N.E.2d 23'6, 77 Ohio App. 179, 
Tenn.— Corpus Juris quoted in Wil¬ 
son v. Moudy, 123 S.W.2d 828, 838, 
22 Tenn. App. 356— Corpus Juris 
quoted in Gargaro v. Kroger Gro¬ 
cery & Baking Co., 118 S.YV.2d 561, 
564, 22 Tenn. App. 70— Corpus Juris 
quoted in Loew’s Nashville & 
Knoxville Corporation v. Durrett, 
79 S.W.2d 598, 607, 18 Tenn.App. 
489— Corpus Juris quoted in John 
Bouchard & Sons Co. v. Keaton, 

9 Tenn.App. 467, 481. 

Vt.—^Bouchard v. Sicard, 35 A.2d 439, 
113 Vt. 429—Watterlund v. Bill¬ 
ings, 23 A.2d 640, 543, 112 Vt. 
256. 

Wash.—Walsh v. West Coast Coal 
Mines, 197 P.2d 2S3. 
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W.Va.—^Wright v. Valan, 43 S.E.2d 
364—Hunn V. Windsor Hotel Co 
193 S.E. 57, 119 W.Va. 215. 

Wis.—Schubring v. Weggen, 291 N. 
W. 788, 234 Wis, 617—Storlie v. 
PTartford Acc. & Indem. Co., 28 
N.W.2d 920, 251 Wis. 340—Raddant 
V. Labutzke, 289 N.W. 659, 233 Wis 
381. 

45 C.J. p 944 note 51, 

96. Miss.—Corpus Juris cited in 
Saxton V. Rose, 20 'So.2d 646, 649 
201 Miss. 814. 

Neb.—Corpus Juris cited in Landrum 
V. Roddy, 12 N.W.2d 82, 89, 143 
Neb. 034, 149 A.L.R. 1041. 

S.C.—Corpus Juris quoted in Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233. 

W.Va.—Corpus Juris cited in Hunn 
V. Windsor Hotel Co., 193 S.E. 67, 
119 W.Va. 215. 

45 C.J. p 1044 note 74. 

97. Cal.—^Hedding v. Pearson, 173 
P.2d 382, 76 Cal.App.2d 481. 

Conn.—L'Heureux v. Hurley, 168 A. 
8, 117 Conn. 347. 

Mo.—Dietz V. Magill, App., 104 S.W. 
2d 707. 

Vt.—Bouchard v. Sicard, 35 A.2d 439, 
113 Vt. 429. 

Va.—^Watterlund v. Billings, 23 A.2d 
540, 112 Va. 256. 

Wis.—Storlie v. Hartford Acc. & 
Indem. Co., 28 N.W.2d 920, 251 Wis. 
340. 

98. Cal.—^Hedding v. Pearson, 173 P. 
2d 382, 76 Cal.App.2d 481. 

Neb.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb. 934, 149 A.L.R. 1041. 
Nev.—Musser v. Los Angeles & S. L. 

R. Co.. 2‘99 P. 1020, 53 Nev. 304. 
Ohio.—Masters v. New York Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, re¬ 
hearing denied 68 S.Ct. 33, 332 U.S. 
786, 92 L.Ed. 369—Fay v. Thrash¬ 
er, 66 N.E.2d 236, 77 Ohio App. 
179. 

S.C.—Daniel v. Tower Trucking Co., 
32 S.E.2d 6, 206 S.C. 333. 
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lessness, while the essence of assumption of risk is j 
venturousness that assumed risk implies inten- ^ 
tional exposure to a known danger, which may or ' 
may not be true of contributory negligence;! and 
that assumption of risk embraces a mental state of 
willingness, while contributory negligence is a mat¬ 
ter of conduct.2 The practical difference between 
the two ideas is in the degree of their proximity to 
the particular harm^ in that the preliminary con¬ 
duct of getting into the dangerous employment or 
relation is said to be accompanied by assumption of 
the risk,^ while the act more immediately leading to 
a specific accident is called negligence.^ 

Other statements of the distinction are that con¬ 
tributory negligence means negligence which con¬ 
tributes to cause a particular accident which oc¬ 
curs, while assumption of risk of accident means 
voluntarily incurring the risk of an accident which 
may not occur, and which the person assuming the 
risk may be careful to avoid that assumption of 
risk denies the negligence of defendant absolutely, 
while contributory negligence admits defendant's 
negligence but denies the proximate cause and 
that contributory negligence defeats recovery be¬ 
cause it is a proximate cause of the accident which 
happens, but assumption of risk defeats recovery 
because it is a previous abandonment of the right to 


complain if an accident occurs.* It has been held 
that, since assumption of risk is not contributory 
negligence, the bar resulting from assumption of 
risk is not dependent on causal connection between 
the assumption of risk and the injuries.^ 

The doctrine of '^assumption of risk,” as that 
term is used in master and servant relationships, is 
distinguished from contributory negligence in Mas¬ 
ter and Servant § 357 b. 

§ 118. Care Required to Avoid Injury 

a. In general 

b. What constitutes ordinary care 

c. Reliance on care of others 

a. In G-eneral 

Every person having the capacity to exercise ordinary 
care for his own safety is required to do so, but ordinary 
care is all that is required. 

The law contemplates that every person having 
the capacity to exercise ordinary care for his own 
protection against injury will do so,!^^ and if he fails 
to exercise such care, and such failure, concurring 
and co-operating with the actionable negligence of 
defendant, contributes to the injury complained of 
as a proximate cause, he is guilty of contributory 
negligence.!! This is true even though he is doing 


99. Miss.—Saxton v. Rose, 29 So.2d 
646, 201 Miss. 814. 

W.Va.—Wright v. Valan, 43 S.E.2d 
364—^Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va. 215. 

1. Md.—Peoples Drug: Stores v. 
Windham, 12 A. 2d 532, 178 Md. 
172. 

2. Cal.—Hedding v. Pearson, 173 P. 
2d 382, 76 Cal.App.2d 481. 

D.C.—Weber v. Eaton, 160 P.2d 577, 
82 U.S.App.D.C. 66. 

Neb.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb. 934, 149 A.L.R. 1041. 
Ohio.—Pay v, Thrasher, 66 N.E.2d 
236, 77 Ohio App. 179. • 

Doing of deed rather than manner of 
doing 

While contributory neglig’ence may 
consist of manner in which act is 
performed, assumption of risk is nev¬ 
er dependent on manner of perform¬ 
ing an act but rather consists in the 
actual doing of the deed with fore¬ 
sight of the consequences.—McEvoy 
V. City of New York, 42 N.T.S.2d 
746, 266 App.Div. 445, affirmed 55 
N.E.2d 517, 292 N.T. 654. 

3. Vt.—Bouchard v. Sicard, 35 A.2d 
439, 113 Vt. 429. 

^ Vt.—Bouchard v. Sicard, supra. 

5- Vt.—^Bouchard v. Sicard, supra. 

6. Md.—Gordon v. Maryland State 
Pair, 199 A. 619, 174 Md. 466— 


Warner v. Markoe, 189 A. 260, 171 
Md. 351. 

7. N.T.—McEvoy v. City of New 
York, 42 N.Y.S.2d 7'46, 266 App. 
Div. 445, affirmed 55 N.E.2d 517, 292 
N.Y. 654. 

8. Md.—Gordon v. Maryland State 
Pair, 199 A. 519, 174 Md. 466—War¬ 
ner V. Markoe, 189 A. 260, 171 Md. 
351. 

9. Wis.—^Kauth v. Landsverk, 271 
N.W. 841, 224 Wis. 554. 

10. U.S.—Stephenson v. Grand 
Trunk Western R. Co., C.C.A.I11., 
110 F.2d 401, 132 A.L.R. 455, cer¬ 
tiorari dismissed 60 S.Ct. 1107, two 
cases, 311 U.S. 720, 85 L.Ed. 469. 

Cal.—Brisbin v. Wise Co., 44 P.2d 
622, 6 CaLApp.2d 441. 

Fla.—Moulden v. Jefferson Standard 
Life Ins. Co., 1'96 So. 688, 143 Fla. 
344. 

Ind.—Hedgecock v. Orlosky, 44 N.E. 
2d 93, 220 Ind. 390. 

Ky.—Porter v. Cornett, 206 S.W.2d 
S3, 306 Ky. 25—^Price v, T. P. Tay¬ 
lor & Co., 196 S.W-2d 312, 302 Ky. 
736—Poole V. Lutz & Schmidt, 117 
SW.2d 575, 273 Ky. 586—Ren- 

nolds’ Adm"x v. Waggener, 111 S. 
W.2d 647, 271 Ky. 300—Lexington 
Ice Co. V. Williams' Adm’r, 33 S. 
W.2d 14, 236 Ky. 318. 

La.—^Roppolo V. Pick, App., 4 So.2d 
839. i 


Mich.—Selman v. City of Detroit, 278 
N.W. 112, 283 Mich. 413. 

Mo.—Senseney v. Landay Real Es¬ 
tate Co., 131 S.W.2d 595, 345 Mo. 
128—^Weeks v. Atchison, T. & S. P. 
Ry. Co., 109 S.W.2d 374, 232 Mo. 
App. 429—^Ward v. City of Portage- 
ville, App., 106 S.W.2d 497. 

N.O.—Leach v, Varley, 189 S.E. 636, 
211 N.C. 207. 

Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash, 

647. 

Wis.—Culbertson v. Kieckhefer Con¬ 
tainer Co., 222 N.W. 249, 197 Wis. 
349. 

45 C.J. p 944 note 54. 

Care required of persons under dis¬ 
ability see infra § 140 et seq. 

Grolfer 

One is not entitled to take part xn 
the game of golf without paying 
any attention to what is going on 
around and near him, and when he re¬ 
ceives an injury which by a little 
care and diligence on his part might 
have been escaped he may not claim 
damages for the injury.—Campion v. 
Chicago Landscape Co., 14 N.E. 2d 
87'9, 295 Ill.App. 225. 

11. Cal.—Richardson v. Southern 
Pac. Co., 263 P. 1039, 88 Cal.App. 

648. 

Colo.—Wilson V. Hill, 85 P.2d 1084, 
103 Cplo. 409—^People, for Use of 
School Dist. No. 6, Conejos County 
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what he has a right to do.^^ jn the absence of any 
statute imposing a higher degree of care, ordinary 
care is all that is required.^^ In other words, in or¬ 
der to constitute contributory negligence, the acts or 
omissions contributing as a proximate cause of the 
injury complained of must constitute negligence.^^ 
Where there is an exercise of ordinary care, there 
is no contributory negligence.^^ Extraordinary care 


is not required,nor is the utmost possible cau- 
tion.i'^ The exercise of ordinary care is the duty 
imposed; not the possession of knowledge or 
skill.is In order that one may be guilty of con¬ 
tributory negligence, it is not essential that the 
conduct for which he is responsible shall amount to 
recklessness,^^ gross negligence,20 or willful or 
wanton conduct.^^ 


V. Schaeffer, 65 P.2d 699, 100 Colo. 
70. 

Ga.—Southern Ry. Co. v. Parkman, 5 
S.E.2d 685, 61 Ga.App. '62—Georgia 
Power Co. v. Maxwell, 183 S.E. 
654, 52 Ga.App. 430. 

Ill.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. 247, 338 Ill. 270—Ven- 
turelli V. City of Chicago, 85 N.E. 
2d 352, 337 Ill.App. 283—Pope v. 
Illinois Terminal R, Co., 67 N.E. 
2d 284, 329 Ill.App. 62—Fitch v. 
Thomson, 54 N.E.2d 623, 322 Ill. 
App. 703—Little v. Illinois Ter¬ 
minal R. Co., 50 N.E.2d 123, 320 Ill. 
App. 163—Prill V. City of Chicago, 
46 N.E.2d 119, 317 Ill.App. 202. 

Ky.—^Louisville Taxicab & Transfer 
Co. v. Swift. 208 S.W.2d 944, 306 
Ky. 618. 

Mich.—Neal v. Cities Service Oil Co., 
11 N.W.2d 259, 306 Mich. 605— 

Nezworski v. Mazanec, 2 N.W.2d 
912, 301 Mich. 43—Grummel v. 

Decker, 292 N.W. 562, 294 Mich. 
71—Pentz V. Wetsman, 257 N.W. 
735, 269 Mich. 496—Blankertz v. 
Mack & Co., 248 N.W. 889, 263 
Mich. 527—Parker v. Grand Trunk 
Western R. Co., 246 N.W. 125, 261 
Mich. '2'93. 

Mo.—Connole v. East St. Louis & S. 
R 3 ^ Co., 102 S.W.2d 581, 340 Mo. 
690—Curtis v. Capitol Stage Lines 
Co., App., 27 S.W.2d 747. 

Neb.—Grantham v. Watson Bros. 
Transp. Co., 9 N.W.2d 157, 142 Neb. 
362. 

Pa.—Walker v. Broad & Walnut Cor¬ 
poration, 182 A. 643, 320 Pa. 504. 
Tenn.—Talbot v. Taylor, 201 S.W.2d 
1, 184 Tenn. 428—Fischer Lime & 
Cement Co. v. Sorce, 4 Tenn.App. 
159. 

Tex.—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., ’219 S.W.2d 
816—Texas & N. O. R. Co. v. Blake, 
Civ.App., 175 S.W.2d 683, error 
refused—Burton v. Billingsly, Civ. 
App., 129 S.W,2d 439, error re¬ 
fused—Gulf, C. & S. F. Ry. Co. v. 
Irick, Civ.App., 116 S.W.2d 1099, 
error dismissed—^Texas-Louisiana 
Power Co. v. Daniels, Civ.App., 61 
S.W.2d 179, affirmed 91 S.W.2d 302, 
127 Tex. 126. 

Utah.—Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 25. 

YsL —^Norfolk & P. B. L. R. Co. v. 
Jones, 32 S.E.’2d 720, 183 Va. 536— 
South Hill Motor Co. v. Gordon, j 
200 S.E. 637, 172 Va. 193—Yeary I 


V. Holbrook, 198 S.E. 441, 171 Va. 
266. 

45 C.J. p 944 note 55. 

Degree and amount of care 

The degree of care required of a 
person for his own safety is always 
the same, that is, ordinary care, 
but in some circumstances the quan¬ 
tum or amount of care required to 
reach the degree of ordinary care is 
greater than in others.—Lasater v. 
Oakland Scavenger Co., 162 P.2d 486, 
71 CaLApp.2d 217. 

Useless act 

At all times a person Is charged 
with duty of exercising ordinary 
care for his own safety, but his duty 
to exercise due care does not exact 
the doing of a useless and futile 
thing.—Jackson v. McCrary, Tex.Civ. 
App., 148 S.W.2d '942, error refused. 
Continuing duty 

(1) The law exacts of a person, 
even though he negligently places 
himself in a position of peril, due 
care for his own safety, but even 
though, after being placed in a posi¬ 
tion of peril, he exercises due care, 
but through operation of his prior 
negligence he is injured, he cannot 
recover.—^Jackson v. McCrary, supra. 

(2) The obligation of exercising 
reasonable care is a duty which con¬ 
stantly attends every individual, and 
whether it requires the doing of 
specific acts depends on the circum¬ 
stances.—Lasko V. Meier, 67 N.E.2d 
162, 394 Ill. 71. 

Knowledge of danger 

(1) Want of ordinary care, and 
not knowledge of danger, is test of 
contributory negligence. 

U.S.—Surface v. Safeway Stores, C. 

A.Neb., 169 F.2d 937. 

Neb.—Frazier v. Anderson, 11 N.W. 
2d 764, 143 Neb. 905—Grantham v. 
Watson Bros. Transp. Co., 9 N.W. 
2d 157, 142 Neb. 362—Cuevas v. 
Yellow Cab & Baggage Co., 4 N.W. 
2d 790, 141 Neb, 662—Klement v. 
Linden, 298 N.W. 137, 139 Neb. 
540. 

(2) Knowledge and appreciation of 
danger generally see infra §§ 119- 
126. 

12- Iowa.—^Middleton v. Cedar Falls, 
153 N.W. 1040, 173 Iowa 619. 

Pa,—^Aaron v. Strausser, 59 A.2d 910, 
360 Pa. 82. 

R.I.—^Wilmarth ▼. Cray, 149 A. 612, 
50 R.I. 4'96. 

13. Cal,—^Fietz v. Hubbard, 138 P. 
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2d 315, 59 Cal.App.2d 124—Keller 
V. Pacific Telephone & Telegraph 
Co., 38 P.2d 182, 2 Cal.App M 

513. 

Ill.—Segal V. Chicago City Ry. Co., 
256 Ill.App. 669, motion denied 171 
N.E. 922, 339 Ill. 635. 

Md.—Ericsson Line v. Hawkins, 198 
A. 429, 174 Md. '223. 

Mich.—Reedy v. Goodin, 281 N.W. 

377, 285 Mich. 614. 

Mo.—Reichmuth v. Adler, 155 S.W.2d 
181, 348 Mo. 812. 

Tex.—Texas & N. O. R. Co. v. Blake, 
Civ.App., 175 S.W.2d 683, error re¬ 
fused. 

45 C.J. P 945 note 58. 

14. Ark.— Corpus Juris cited iu 
Southwestern Gas & Electric Co. 
V. Murdock, 37 S.W.2d 100, 101, 
183 Ark. 565. 

Md.—^American Oil Co. v. Wells, 165 
A 298,-164 Md. 422. 

Tex.—^Williams v. Long, Civ.App,, 
106 S.W.2d 378, error dismissed. 

45 C.J. p 945 note 59. 

15. Ark.— Corpus Juris cited hi 
Southwestern Gas & Electric Co. v. 
Murdock, 37 S.W.2d 100, 101, 183 
Ark. 565. 

R.I.—Peycke v. United Electric Rys. 
Co., 142 A. 232, 49 R.I. 267. 

45 C.J. p 945 note 60. 

16 . Iowa. — Markle v. Chicago, R. I. 
& P. Ry. Co., 257 N.W. 771, 219 
Iowa 301. 

46 C.J. p '945 note 61. 

17. Iowa.—^Markle v. 'Chicago R. I. 
& P. Ry. Co., 257 N.W. 771, 219 
Iowa 301. 

Mo.—^^Tribout v. Kroger Grocery & 
Baking Co., App., 191 S.W.2d 261. 

45 C.J. p 945 note 62. 

18. Mo.—Schneider v. St. Joseph R., 
etc., Co., 238 S.W. 468. 

19. Pa.—Lloyd v. Noakes, '96 Pa. 
Super. 164. 

44 C.J. P 945 note '64. 

Degrees of contributory negligence 
are not recognized. 

Cal.—Lolli V. Market St. Ry. Co., 
110 P.2d 436, 43 Cal.App.2d 166. 
]^.j.—McGarvey v. Atlantic City & 
S. R. Co.. 8 A.2d 385, 123 N.J.Law 
’281. 

20. Okl.—^Von Keller v. Ream, 220 P. 
330, 93 Okl. 179. 

21. Iowa.—Wells v. Chamberlain, 
168 N.W. 238, 185 Iowa 264. 

Tex.—Texas, etc., R. Co. v, Mitchell, 
Civ,App., 45 S.W. 946. 
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Rule with respect to use of one*s own property. 
While it has been held that one who fails to take 
precautions which he might have taken to protect 
his property from injury resulting from the negli¬ 
gence of another, the danger from which he was 
fully aware, is guilty of contributory negligence,^2 
it has generally been held that the rule which re¬ 
quires one to exercise ordinary care to protect him¬ 
self from the results of the negligence of others 
is subject to the exception that, as a person is en¬ 
titled to use his own premises for any lawful pur¬ 
pose, his failure to protect them from the negligence 
of another will not be contributory negligence.23 
While a person on his own premises is required to 
exercise less care to protect himself from injury 


than would otherwise be the case,^^ a man has no 
right to invite peril, or run into danger, even on his 
own property.^^ 

b. What Constitutes Ordinary Care 

Ordinary care Is such care as an ordinarily prudent 
person would exercise under the same or similar circum¬ 
stances to avoid Injury. 

Ordinary care is such care as an ordinarily pru¬ 
dent person would exercise under the same or sim¬ 
ilar circumstances to avoid injury.^® The standard 
by which conduct for which plaintiff is responsi¬ 
ble is measured by the conduct of an ordinarily pru¬ 
dent person under the same or similar circumstanc¬ 
es, ^7 and not that of an ordinarily prudent person 


22. La.—Mason v. Carter Packet Co., 
116 So. 378, 1‘65 La. 904—Factor’s, 
etc.. Ins. Co. v. Werlein, 8 So. 
435, 42 La.Ann. 1046, 11 L.R.A. 361. 

23. Cal.—Kleinclaus v. Rich, App., 
206 P.2d 396. 

Idaho.—Coulsen v. Aherdeen-Spring-- 
field Canal Co., '277 P. 542, 47 Idaho 
619. 

Ky. —Corptis Juris cited in Dalzell v. 
McClintock, 171 S.W.2d 467, 469, 
294 Ky. 319. 

N.Y.—Corpus Juris cited in Mona- 
celli V. State, 55 N.T.S.2d 129, 130, 
269 App.Div. 247. 

Tenn.— Corpus Juris CLuoted in Nash¬ 
ville, C. & St. L. Ry. V. Nants, 65 
S.W.2d 189, 191, 167 Tenn. 1. 

Wyo.— Corpus Juris (Quoted in J. J. 
Mayou Mfg. Co. v. Consumers Oil 
& Refining Co., 146 P.2d 738, 747, 
60 Wyo. 75, 151 A.L.R. 1243. 

45 C.J. p 945 note '69- 
Placing’ straw near huildiugs, re¬ 
sulting in their destruction by reason 
of prairie fire communicated to 
straw, was not negligence, prevent¬ 
ing recovery.—George v. Odenthal, 
225 N.W. 323, 58 N.D, 209. 

24 . Tex.—Jordan v. City of Lub¬ 
bock, Civ.App., 88 S.W.2d 560, er¬ 
ror dismissed. 

25 . Tenn. —Corpus Juris q.uoted in 
Nashville, C. <& St. L. Ry. v. Nants, 
65 S.W.2d 189, 191, 167 Tenn. 1. 

45 C.J. p 956 note 70. 

26 . U.S.—Southern S. S. Co. v. Mey- 
ners, C.C.A.Tex., 110 P.2d 376, cer¬ 
tiorari denied 61 S.Ct, 40, 311 U.S. 
674, 85 L.Ed. 433. 

Ala.—City of Birmingham v. Comer, 
194 So. 498, 239 Ala. 152. 

Cal.—Polk v. City of Los Angeles, 
159 P.2d 931, 26 Cal.2d 519. 

Conn.—Dokus v. Palmer, 33 A.2d 315, 
130 Conn, 247. 

Iowa.—Gillespie v. Gentosi, 294 N.W. 
586, 229 Iowa 356—Meier v. Chica¬ 
go, R. L & P. Ry. Co., 275 N.W. 
139, 224 Iowa 295. 

—Parton v. Phillips Petroleum 
Co., 107 S.W.2d 167, 231 Mo.App. 
685. 


N.J.—^Apgar v. Hoffman Const. Co., 
11 A.2d 25, 124 N.J.Law 86. 
N.T.—Hart v. State, 78 N.T.S.2d 734, 
192 Misc. 492. 

N.C.—Manheim v. Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N.C. 
689. 

Or.—Whisler v. U. S. Nat. Bank of 
Portland, 82 P.2d 1079, 160 Or. 
10—Burroughs v. Southern Pac. 
Co., 56 P.2d 1145, 153 Or. 431— 
Morser v. Southern Pac. Co., 262 
P. 252, 124 Or. 384. 

Pa.—Glancy v. Meadville Bread. Co., 
17 A.2d 395, 340 Pa. 452. 

Tex.—Blakesley v. Kircher, Com. 
App., 41 S.W.2d 53. 

Va.—Norfolk & P. B. L. R. Co. v. 

Jones, 32 ■S.E.2d 720, 183 Va. 536. 

45 C.J, p 952 note 15. 

“Ordinary care” as synonymous with 
“reasonable care” see supra § 11. 

27. U.S.—Public Service Co. of New 
Hampshire v. Elliott, C.C.A.N.H., 
123 F,2d 2—Glynn v. Krippner, C. 
C.A.Minn., 60 F.2d 406—Wabash 
Ry. Co. V. Walczak, C.C.A.Mich., 
49 F.2d 763—Robison v. Northern 
Pac. Ry. Co., D.C.Wash., 49 F.Supp. 
632, reversed on other grounds 
Northern Pac. R. Co. v. Robison, 
143 P.2d 352, certiorari denied 65 
S.Ct. 310, 323 U.S. 788, 89 L.Ed. 
629. 

Ark.—Powell Bros, Truck Lines v. 
Barnett, 121 S.W.2d 116, 196 Ark. 
1082—Bulman Furniture Co. , v. 
Schmuck. 299 S.W. 765, 175 Ark. 
442, 55 A.L.R. 1030. 

Cal.—Lindemann v. San Joaquin Cot¬ 
ton Oil Co.. 55 P.2d 870, 5 Cal.2d 
480—Martin v. Fox West Coast 
Theatres Corporation, 108 P.2d 29. 
41 Cal.App.2d 925—^Warnke v. Grif¬ 
fith Co., 24 P.2d 583, 133 Cal.App. 
481. 

Colo.—Wilson V. Hill, 86 P.2d 1084, 
103 Colo. 409. 

Ind.—Cushman Motor Delivery Co. v. 
McCabe, 36 N.E.2d 769, 21*9 Ind. 
156. 

Iowa.—Carlin v. Thomson, 12 N.W.2d 
224, 234 Iowa 469—Blowers v. Wa¬ 
terloo, Cedar Falls & Northern Ry. 
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Co., S N.W.2d 751, 2'23 Iowa 258— 
Gillespie v. Gentosi, 294 N.W. 586, 
229 Iowa 356—Porter v. Iowa Elec¬ 
tric Co., 292 N.W. 231, 228 Iowa 
499—Smith v. City of Hamburg, 
237 N.W. 330, 212 Iowa 1022. 

Mass.—Silver v. -Cushner, 16 N.E.2d 
27, 800 Mass. 583. 

Mich.—Reedy v. Goodin, 281 N.W. 
377, 285 Mich. 614. 

Mo.—^Kellogg V. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, 236 Mo. 
App. 699—^Blackwell v. J. J. New¬ 
berry Co., App., 156 S.W.2d 14— 
Parton v. Phillips Petroleum Co., 
107 'S.W.2d 167, 231 Mo.App. 585. 
Mont.—Fulton v, Chouteau County 
Farmers’ Co., 37 P.2d 1025, 98 

Mont. 48. 

N.H.—Smith V. Boston & M. R. R., 
177 A. 729, 87 N.H. 246—Charbon- 
neau v. MacRury, 153 A. 457, 84 
N.H. 501, 73 A.L.R. 1266. 

N.J.—Goldstein v. Hotel Altman, 66 
A.2d 356, 4 N.J.Super. 78—Poole v. 
Twentieth Century Operating Go., 
1 A.2d 389, 121 N.J.Law 244. 

N.C.—Dawson v. Seashore Transp. 

Co., 51 S.E.2d 921, '230 N.C. 36. 
N.D.—Bagg V. Otter Tail Power Co., 
■297 N.W. 774, 70 N.D. 704. 

Pa.—Mogren v. Gadonas, 58 A. 2d 
150, 158 Pa. 507—Weschler v. Buf¬ 
falo & Lake Erie Traction Co., 143 
A. 119, 293 Pa. 472—^Kanarkowski 

V. Borough of North Braddock, 43 
A.2d 381, 157 Pa.Super. 325—Weis- 
miller v. Farrell, 34 A.2d 45, 153 
Pa.Super. 366. 

S.D.—Haase v. Willers Truck Serv¬ 
ice, 34 N.W. 2d 313—Iverson v. 
Knorr, 298 N.W. 28, 68 S.D. 23— 
Campbell v. Jackson, 272 N.W. 293, 
65 S.D. 154. 

Tex.—^Walgreen-Texas Co. v. Shivers, 
154 S.W.2d 625, reversing 131 S. 

W. 2d 650, 137 Tex. 493—Cross v. 
Wichita ‘Falls & S. R. Co., Civ. 
App., 140 S.W.2d 667—Malone v. 
Bowman, Civ.App., 70 S.W.2d 323, 
error dismissed—Mitcham v. Texas 
& P. R. Co., Civ.App., 62 S.W.2d 
179, error dismissed—Rio Grande, 
E. P, & S. F. R. Co. V. Lucero, Civ. 
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generally^s or that of a very cautious pefson.^^ 
There is no want of ordinary care if no act was 
done or omitted by plaintiff, or one for whose con¬ 
duct plaintiff is responsible, which an ordinarily pru¬ 
dent person, similarly situated, would not have done 
or omitted,30 although it was possible for him to 
avoid the injury.31 Plaintiff^s best judgment is not 
the test of ordinary care,32 and, if his conduct in¬ 
volved a risk of injury which an ordinarily prudent 
person similarly situated would not incur, he may 
be guilty of contributory negligence even though he 
Relieved that he would escape injury.33 


65 C.J.S. 

Compliance with statutory feduirementi‘ is not 
necessarily ordinary care.34 The situation may be 
such as to make additional precautions necessary.35 

A mere error of judgment is not negligence if 
an ordinarily prudent man would have made the 
same error.3 6 

Ordinary care and contributory negligence are 
relative, and not absolute,37 and, being relative, are 
dependent on the circumstances of each particular 
case.38 Care commensurate with the hazards and 


-App., 54 S.W.2d 877, error dis- 
vnissed. 

Utah.—Miller v. Southern Pac. Co., 21 
P.2d 865, 82 Utah 46, certiorari 

denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

Wash.—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666—Scott v. Pa¬ 
cific Power & Light Co, 35 P.2d 
749, 178 Wash. 647, 

W.Va.—Patton v. City of Grafton, 
180 S.E. 267, 116 W.Va. 311. 

45 C.J. p 952 note 16. 

There is no fixed or exact standard, 
other than the general one of ordi¬ 
nary care, by which it can be de¬ 
termined whether or not a person 
has acted as a reasonably prudent 
person under the circumstances of a 
particular case.—Cooper v. Southern 
Pac. Co., Ill P.2d 689, 43 Cal.App.2d 
693. 

Methods of work 

In absence of a standard fixed by 
legislative enactment or judicial de¬ 
cision, the usual test of ordinary 
care in methods of work or the use 
of appliances is what has been found 
to be reasonably safe by common 
usage of trade or occupation under 
similar circumstances.—^Reichmuth 
V. Adler, 155 S.W.Sd 181, 348 Mo. 
81'2. 

28. Ind.—^William Laurie Co. v. Mc¬ 
Cullough, 90 K.E. 1014, 92 N.E. 
337, 174 Ind. 477, Ann.Cas.l913A 49. 
45 C.J. p 952 note 17. 

29- Cal.—Evers v. Stratton, 235 P. 
656, 71 Cal.App. 448. 

30- Cal.—Lay -v. Pacific Perforating 
Co'., 144 P.2d 395, 62 Cal.App.2d 
233, supersedeas denied 146 P.2d 
923, 63 CaLApp.2d 452. 

Colo.—Colorado & S. Ry. Co. v. Hon- 
aker, 19 P.2d 759, 92 Colo. 239. 

45 C.J. p 953 note 19. 

31. CaL—Bushey v. Union Oil Co. of 
California, 56 P.2d 1272, 13 Cal. 
App.2d 3’50. 

Conn.—Burk v. Corrado, 165 A. 682, 
116 Conn. 511—Dole v. Lublin, 153 
A. 856, 112 Conn. 60‘3. 

IST.J.—Flanigan v. Madison Plaza 
Grill, 30 A.2d 38, 129 N.J.Law 419, 
affirmed 33 A.2d 904, 130 N.J.Law 
<532. 


Wyo.—J. J. Mayou Mfg. Co. v. Con¬ 
sumers Oil & Refining Co., 146 P. 
2d 738, 60 Wyo. 75, 151 A.L.R. 
1243. 

32. N.H.—Sevigny v. J. Spaulding, 
etc., Co.. 125 A. 262, 51 N.H. 311. 

Wis.—^Berg v. Milwaukee, 53 N.W. 
890, 83 Wis. 699. 

33. Iowa.—Muldowney v. Illinois 
Cent. R. Co., 36 Iowa 462. 

N.Y.—Lanigan v. New York Gaslight 
Co., 71 N.Y. 29. 

34. Iowa.—Hansen v. Kemmish, 208 
N.W. 277, 201 Iowa 1008, 45 A.L.R. 
498. 

45 C.J. p 953 note 22. 

Effect of failure to comply with stat¬ 
utory reauirements see infra § 127. 

35. Cal.—Rabe v. Western Union 
Tel. Co., 244 P. 1077, 198 Cal. '290. 

45 C.J. p 953 note 23. 

36. Ga.—Luke v. Powell, 12 S.E. 2d 
196, 63 Ga.App. 795. 

Nev.—^Williams Est. Co. v. Nevada 
Wonder Min. Co., 196 P. 844, 45 
Nev. 25. 

N.Y.—Corpus Juris cited iu Leahey 
v. State, 46 N.Y.S.2d 310, 313. 

Ohio.—Sallee v. Cincinnati Street Ry. 

i Co., 176 N.E. 127, 38 Ohio App. 450. 

Pa.—Richardson v. Pennsylvania R. 
R., 12 A.2d 583, 338 Pa. 155. 

37. D.C.—^Ferranti v. Capital Trans¬ 
it Co., Mun.App., 38 A.2d 116. 

Md.—^^Vlodkowski v. Yerkaitis, 57 A, 
2d 722—^National Hauling Contrac¬ 
tors Co. V. Baltimore Transit Co., 
44 A.2d 450, 185 Md. 158—Dilley 
V. Baltimore Transit Co., 39 A.2d 
469, IS‘3 Md. 5i57, 155 A.L.R. 627— 
Thvirsby v. O'Rourke, 23 A.2d 656, 
180 Md. 223—^Ausherman v. Frisch, 
163 A. 852, 164 Md. 78. 

Mo.—Philippi V. New York, C. & St. 
L. R. Co., App., 136 S.W.2d 339. 

45 C.J. p 953 note 25. 

38. Cal.—Dennis v. Gonzales, App., 
205 P.2d '55—^Hinchman, Rolph & 
Landis v. Golding, 192 P.2d 489, 85 
Cal.App.2d 146—^Vincent v. Los An¬ 
geles Transit Lines, 183 P.2d 713, 
'81 Cal.App.2d 195—^Hofstedt v. 
Southern Pac. Co., App., 1 P.2d 470. 

D.C.—^Ferranti v. Capital Transit Co., 
Mun.App., 38 A.2d lie. 

Ill.—Minters v. Mid-City Manage¬ 
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ment Corp., 72 N.E.2d 729, 331 Ill 
App. 64. 

Iowa.—Beach v. City of Des Moines 
26 N.W.2d 81, 238 Iowa 312—Rop- 
pel V. City of Mt. Pleasant, 224 
N.W. 579, 208 Iowa 117. 

Ind.—Fields v. Hahn, 57 N.E.2d 955, 
115 Ind.App. 1365, petition dismiss¬ 
ed 59 N.E.2d 359, 223 Ind. 178. 

Md.—^Wlodkowski v. Yerkaitis, 5? A. 
2d 792—National Hauling Contrac¬ 
tors Co. V. Baltimore Transit Co., 
44 A.2d 450, 185 Md. 168—Dilley 
V. Baltimore Transit Co., 39 A.2d 
469, 183 Md. 557, 155 A.L.R. 627 
—Thursby v. O’Rourke, 23 A.2d 
656, 180 Md. 223—^Ausherman v. 
Frisch, 163 A. 852, 164 Md. 78. 
Mass.—^Wood v. National Theatre 
Co., 42 N.E.2d 536, 311 Mass. 550. 
Mich.—Molitor v. Burns, 28 N.W.2d 
106, 318 Mich. 261—Wiles v. New 
York Cent. R. Co., 19 N.W.2d 90, 
311 Mich. 540—Batchelor v. Fa¬ 
mous Cleaners & Dyers, 17 N.W.2d 
787, 310 Mich. 654. 

Mo.—Elgin V. Kroger Grocery & Bak¬ 
ing Co., 206 ‘S.W.2d 501, 357 Mo. 19 
—Graves v. Missouri Pac. R. Co., 
118 S.W.2d 787, 342 Mo. 542, cer¬ 
tiorari denied Missouri Pac. R. 
Co. V. Graves, 59 S.Ct. 76, 305 

U. S. 617, 83 L.Ed. 394—Goldman 

V. City of Columbia, App., 211 S. 

W. 2d 541—Perringer v. Lynn Pood 
Co., App., 148 S.W.2d 601—Philippi 
V. New York, C. & St. L. R. Co., 
App., 136 S.W.2d 339—McFetridge 
V. Kurn, App., 125 S.W.2d 912— 
Sisk V. Chicago, B. & Q. R. Co., 
App., 67 S.W.2d 830—Myers v. 
Hauser, App., 61 iS.W.2d 214—Scan- 
lan V. Kansas City, 19 S.W.2d 522, 
223 Mo.App. 1203. 

N.C.—Cummins v. Southern Fruit 
Co., 36 S.E.2d 11, 225 N.C. 625. 

Or.—French v. Christner, 143 P.2d 
674. 173 Or. 158. 

R. I.—Dwinell v. Oakley, 200 A. 445, 
61 R.I. 88. 

S. C.—Bingham v. Powell, 11 S.E.2d 
275, 195 S.C. 238—Howell v. South¬ 
ern R. Co., 5 S.E.2d 860, 192 S.C. 
152—Robison v. Atlantic Coast 
Line R. Co., 184 S.E. 96, 179 S.C. 
493. 

Tex.—^Walgreen-Texas Co. v. Shivers, 
164 S.W.2d 625, 137 Tex. 493— 
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dangers to be encountered is required.®® 

All the surrounding circumstances are to he con¬ 
sidered in determining whether plaintiff, or one for 
whose conduct plaintiff is responsible, exercised or¬ 
dinary care to avoid the injury complained of,^® in¬ 
cluding the exigency under which he acted,his 
knowledge, actual or imputed, of the danger which 
he incurred,his conduct prior to the accident as 
well as at the time of the injury,the nature of 
the risk incurred,and the end sought to be at- 
tained,^^ The age, sex, and physical condition of 
the person injured may be taken into consideration 
in determining whether plaintiff used ordinary 
care,^® as well as his intelligence^'^ and experi¬ 
ence,^^ but a person’s habits of life as to care and 
prudence may not be considered.^^ In determining 


whether ordinary care was exercised, the conduct 
for which plaintiff is responsible is to be judged, 
not by subsequent developments, but by conditions 
existing at the time the risk of injury was in- 
curred.5<^ It has been held that plaintiff’s negli¬ 
gence is to be determined independently without ref¬ 
erence to defendant’s lack of care,^^ but it has also 
been held that plaintiff’s contributory negligence is 
to be determined in connection with, and in the 
light of, the duty and obligation of defendant,and 
that the questions of contributory negligence and 
negligence are so interrelated that the former can¬ 
not be determined without reference to the latter.^^ 

c. Eeliance on Caxe of Others 

In the absence of knowledge to the contrary, a person 


Koock V. Goodnight, Civ.App., 71 
S.W.2d 927, error refused. 

Yt.—Farrell v. Greene, 2 A.,2d 194, 
110 Vt. 87. 

Wash.—Byerley v. Northern Pac. Ry. 

Co., 120 P.2d 453, 11 Wash.2d 604. 
45 C.J. p 95'3 note 26. 

39. tr.S.—Fred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 F.2d 612, 

Colo.—Colorado & S. Ry. Co. v. Hon- 
aker, 19 P.2d 759, 92 Colo. 239. 

Ill.—^Ames V. Terminal R. Ass’n of 
St. Louis, 75 N.E.2d 42, 332 Ill. 
App. 187—Zuidema v. Chicago & 
Northwestern Ry. Co., 15 N.E.2d 4, 
295 Ill.App. 286—Moore v, Illinois 
Power & Light Corporation, 3 N. 
E.2d 932, 286 Ill.App. 445. 

Iowa.—Gumming v. Dosland, 288 N. 
W. 647, 227 Iowa 470—Sheridan v. 
Limbrecht, 218 N.W. 278. 

Ky.—Green River Rural Elec. Co-op. 
Corp. V. Blandford, 206 S.W.2d 475, 
306 Ky. 125. 

Me.—Tibbetts v. Dun ton, 174 A. 4'53, 
133 Me. 128. 

N.J.—Card v. Carrigan, 61 A.2d 263, 
137 N.J.Law 722. 

N.T.—^Leshinsky v. Cohen, 27 N.Y.S. 

2d 865, 262 App.Div. 775. 

Or.—^Burroughs v. Southern Pac. Co., 
56 P.2d 114-5, 153 Or. 431. 

R.I.—^Rinfret v. Clegg, 193 A. 620, 58 
R.I. 478. 

Tenn.—Corpus Juris cited in Smith 
V. Prichard, 122 S.W.2d 829, S'36, 
22 Tenn. 321. 

Tex.—Texas & N. O. R. Co. v. Blake, 
Civ.App., 175 S.W.2d 683, error re¬ 
fused—Fort Worth & D. C. Ry. Co. 
V. Bell, Civ.App., 14 S.W.2d 856, 
error refused. 

45 C.J. p 953 note 27. 

40. U.S.~F. W. Woolworth Co. v. 
Davis, C.C.A.Okl., 41 F.2d 342, 
certiorari denied 51 S.Ct S3, 282 
U.S. 859, 75 L.Ed. 760. 

Mass.—Mahoney v. Boston Elevated 
Ry. Co„ 171 N.E. 662, 271 Mass. 
274. 

Mich.—^Rathburn v. Riedel, 289 N.W. 
285, 291 Mich. 652—Thompson v. 


Michigan Cab Co., 272 N.W. 710, 
•279 Mich. 370. 

Mo.—English v. Sahlender, App., 47 
S.W.2d 150—Lincoln v. St. Louis- 
San Francisco Ry. Oo., 7 S.W.2d 
460, 223- Mo.App. 46. 

B.C.—Cook V. Atlantic Coast Line 
R. Co., 13 S.E.2d 1, 196 S.C. 230, 
133 A.L.R. 1144. 

S.D.—Anderson v. Huntwork, 284 N. 

W. 775, 66 S.D. 411. 

Tex.—Henwood v. Gilliam, Civ.App., 
207 S.W.2d 904, error refused. 

45 C.J. p 953 note 28. 

Negligence of others 
Contributory negligence of one per¬ 
son is not to he excused because 
other persons similarly situated may 
have been negligent in like respect.— 
Kent V. Kiel, Mo.App., 97 S.W.2d 885. 

41. Mo.—Mayne v. May Stern Furni¬ 
ture Co., App., 21 S.W.2d 211. ^ 

Ohio.—Interstate Motor Freight Cor¬ 
poration V. Girard, 163 N.E. 206, 
29 Ohio App. 101. 

j Pa.—Richardson v. Pennsylvania R. 

R.. 12 A.2d -SS'S, 338 Pa. 155. 

I 45 C.J. p 953 note 29. 

Conduct in emergencies generally see 
infra § 123. 

42. N.T.—Romano v. Home Owners’ 
Loan Corporation, 31 N.Y.S.2d 6, 
263 App.Div. 743, appeal dismissed 
40 N.E.2d 45, 287 N.Y. 762, re¬ 
argument denied 32 N.T.S.2d 142, 
263 App.Div. 843—Monk v. Lerner, 
42 N.Y.S,2d 47. 

Tenn.—^Kentucky-Tennessee Light & 
Power Co. v. Perry, 13 Tenn.App. 
664. 

45 C.J. p 953 note 30. 

Knowledge and appreciation of dan¬ 
ger generally see infra § 119. 

43. Conn.—Snow v. Coe Brass Mfg. 
-Co., 66 A. 881, 8,0 Conn. 63. 

44. Iowa.—Johnson v. Plymouth 
Gypsum Plaster Co., 156 N.W. 721, 
174 Iowa 498. 

Mass.—McCarthy v. Morse, 83 N.E. 
1109, 197 Mass. 332. | 
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45. Iowa.—Johnson v. Plymouth 
Gypsum Plaster Co., 156 N.W. 721, 
174 Iowa 498. 

'46. Mich.—Clemens v. City of Sault 
Ste. Marie, 286 N.W. 232, i89 Mich. 
254. 

45 C.J. p 9-53 note 34. 

47. Mich.—Clemens v. City of Sault 
Ste. Marie, supra. 

Wash.'—Corpus Juris cited in Moran 
Junior College v. Standard Oil 
Co. of California, 52 P.2d 342, 347, 
184 Wash. 543. 

45 C.J. p 9'53 note 35. 

48. Mich.—Clemens v. City of Sault 
Ste. Marie, 286 N.W. 232, 289 Mich. 
254. 

N.D.—Davy v. Great Northern R. Oo., 
128 N.W. 311, 21 N.D. 43. 

49. Iowa.—Gould v. Schermer, 70 N. 
W. 697, 101 Iowa 582. 

50. Mo.—Lottes V. Pessina, App., 
174 S.W.2d 893. 

Or.—French v. Ghristner, 143 P.2d 
674, 173 Or. 158. 

Pa.—Richardson v. Pennsylvania R. 

R., 12 A.2d 58'3, 338 Pa. 155. 

45 C.J. p 954 note 38. 

51. Vt.—Sulham v. Bernasconi, 170 
A. 913, 106 Vt. 192. 

Degree of care req.uired of defendant 
Contributory negligence of one 
seeking redress for injuries is not 
to be measured by the degree of 
care that defendant owes plaintiff.— 
Tate V. Canary Cottage, 194 S.W.2d 
663, 302 Ky. 313. 

52. Cal.—Beck v. Sirota, 109 P.2d 
419, 42 Cal.App.2d 551, 

Ill.—Metz v. Yellow Cab Co., 248 Ill. 
App. 609. 

Md.—Dilley v. Baltimore Transit Co., 
39 A.2d 469, 183 Md. 557, 155 A. 
L.R. 627—Isaac Benesch & Sons 
V. Perkier, 139 A. 557. 153 Md'. 6S0. 
N.H.—Jackson v. Smart, 195 A. 683, 
89 N.H. 174. 

53. Wash.—^Hadley v. ‘Simpson, 115 
P.2d 675, 9 Wash.2d 541. 
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may assume that he is not exposed to, or threatened by, 
danger which can come to him only from a breach of 
the duty which others owe to avoid injury to him. 

In the absence of knowledg'e to the contrary, ac¬ 


tual or imputed, a person may assume that he is not 
exposed to, or threatened by, danger which can 
come to him only from a breach of the duty which 
others owe to avoid injury to him.54 Thus one may 


S4. TJ.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937—Phillips 
Petroleum Co. v. Hooper, C.C.A. 
Tex., 164 P.2d 743—^Powell Bros- 
Truck Lines v. Piatt, C.C.A.Okl., 92 
F.2d 879. 

Ala.—Birmingham Electric Co. v. 

Jones, 176 So. 203, 234 Ala. 590. 
Cal.—Bobbiano v. Bovet, 24 P.2d 466, 
'218 Cal. '589—Humiston v. Hook, 
194 P.2d 122, 86 Cal.App.2d 101— 
Lang V. Barry, 161 P.2d 949, 71 Cal. 
App.2d 121—Fietz v. Hubbard, 138 
P.2d 315, 59 Cal.App.2d 124—Dick¬ 
inson V. Pacific Greyhound Lines, 
131 P.2d 401, 5'5 Oal.App.2d 824— 
Hechler v. McDonnell, 109 P.2d 
426, 42 Cal.App.2d 515—Beck v. 
Sirota, 109 P.2d 419, 42 Cal.App.2d 
551—^Angel v. Los Angeles Gas & 
Electric Corporation, 42 P.2d 690, 
6 Cal.App.2d 270—^Pinello v. Taylor, 
17 P.2d 1039, 128 Cal.App. 508— 
Ring V, Los Angeles Ry. Corpora¬ 
tion, 2 P.2d 404, 116 Cal.App. 93— 
Rosella v. Paxinos, 294 P. 39, 110 
Cal.App. 299—Grimes v. Richfield 
Oil Co. of California, 289 P. 245, 
10'6 Cal.App. 416. 

Colo.—Gallagher Transp. Co. v. Gigr- 
gey, 71 P.2d 1039, 101 Colo. 116. 
Conn.—Kaplan v. Grand Department 
Stores, 174 A. 76, 118 Conn. 714— 
Werebeychick v. Morris Land & 
Development Co., 142 A, 739, 108 
Conn. 226. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463. 

Ill.— Corpus Juris cited in Ziraldo v, 
W. J. Lynch Co., 6 N.E,2d 125, 128, 
365 Ill. 197—^Pollard v. Broadway 
Central Hotel Corporation, 187 N.E. 
487, 353 Ill. 312—Budds v. Keeshin 
Motor Exp. Co., 61 N.E.2d 579, 326 
Hl.App. 59—U. S- Ice Co. v. Courts 
Bldg. Corporation, 44 H.E.2d 830, 
316 Ill.App. 145—^Habenstreit v. 
City of Belleville, '23 N.E.2d 808, 
'302 Ill.App. 383. 

Iowa.— 'Corpus Juris cited in Gear¬ 
hart V. Des Moines Ry. Co., 21 K. 
W.2d 669, 57-5, 237 Iowa 213— 

La Sell V. Tri^States Theatre Cor¬ 
poration, 11 N-W.2d 36, 233 Iowa 
929— Corpus Juris cited in Swan v. 
Dailey-Luce Auto Co., 277 N.W. 
580, 583, 225 Iowa 89. 

Ky.—Taulbee v. Campbell, 44 S.W.2d 
275, 241 Ky. 410—Foreman v. West¬ 
ern Union Telegraph Co., 14 S.W. 
’2d 10'79, 228 Ky. 300. 

La.—^Letts v. Krause & Managan, 
App., 26 So.2d 838, followed in 26 
So.2d 845 and Shell Oil Co., Inc. 
V. Krause & Managan Inc., 26 So. 
2d 84'5—Crawley v. City of Mon¬ 
roe, App., 26 So.2d 493— Corpus Ju¬ 
ris cited in Ellis v. Kolb, App., 196 
So. 89, 94—^Finney v. Banner Clean¬ 


ers & Dyers, 126 -So. 573, 13 La. 
App. 101—^Mahon v. Spence, 123 So. 
349, 11 La.App. 604. 

Mass.—Runnells v. Cassidy, 29 N.E. 

2d 732, 307 Mass. 128. 

Mich.—Corpus Juris cited in Evans 
V- S. S. Kresge Co., 288 N.W. 322. 
290 Mich. 698—Lawrence v. Bart- 
ling & Dull Co., 238 N.W. 180, 255 
Mich. 580. 

Mo.—Elgin V. Kroger Grocery & Bak¬ 
ing Co.. 206 S.W.2d 501. 357 Mo. 
19—Cento v. Security Bldg. Co., 
99 S.W.2d 1. 

Nev.—Los Angeles & S. L. R. Co. v. 
Umbaugh, 123 P.2d 224, 61 Nev. 
214. 

N.H.—Douglas v. Hollis, 172 A. 433, 
86 N.H. 578—Piatek v. Swindell, 
151 A. 262, 84 N.H. 402. 

N.Y.—Haefeli v. Woodrich Engineer- 
• ing Co., 175 N.E. 123, 255 N.Y. 
442. 

N.C.—Hobbs V. Queen City Coach Co., ^ 
34 S.E.2d 211, '225 N.C. 323—Mur¬ 
ray V. Atlantic Coast Line R. Co., 
11 S.E.2d 326, 218 N.C. 392. 

Pa.—Caulton v. Eyre & Co., 199 A. 
136, 330 Pa. 385—Handfinger v. 
Barnwell Bros., 189 A. 312, 325 Pa. 
319—Mullin v. Welsbach Street 
Lighting Co. of America, 179 A. 71, 
318 Pa. 552—Christ v. Hill Metal 
& Roofing Co., 171 A. 607, 314 Pa. 
375—^Ehrhart v. York Rys. Co., 162 
A, 810, 308 Pa. 566—Gabel v. 1528 
Walnut St. Bldg. Corp., 50 A.2d 751, 
160 Pa.Super. 218—^Kaiser Co. v. 
American Individual Laundry Co., 
10 A.2d 64, 138 Pa.Super. 124— 
Short v. Trego, Com.Pl., 33 Del.Co. 
44—Roney v. Thompson, Com.Pl., 
27 Del.Co. 589. 

R.I.—^New England Tree Expert Co. 
V. United Electric Rys. Co., 169 A. 
325, 54 R.I. 35. 

Tenn.—^P. & B. Storage & Transfer 
Co. Inc. V. Lane, 11 Tenn.App. 237. 
Tex.—^Walgreen Texas Co. v. Shivers, 
Civ.App., 131 S.W.2d 650, reversed 
on other grounds 154 S.W.2d 625, 
137 Tex. 493—Texas Pacific Coal 
& Oil Co. V. Grabner, Civ.App., 10 
■S.W.2d 441. 

Va.—^Harris Motor Lines v. Green, 
37 S.E.2d 4, 184 Va. 984, 171 A.L. 
R. 359. 

Wash.—Corpus Juris cited in Moran 
Junior College v. Standard Oil Co. 
of California, 52 P.2d 342, 347, 184 
Wash. 543. 

W.Va.—Corpus Juris cited in Mc¬ 
Hugh V. First Huntington Nat. 
Bank, 191 S.E. 844, 845, 118 W.Va. 
700. 

45 C.J. p 954' note 39. 

Reliance on care of others g'enerally 
see supra § 15. 
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Rule restricted to one exercising dxie 
care 

(1) Every person who is himself 
obeying the law has a right to pre¬ 
sume that every other person will 
perform his duty and obey the law.— 
Hendricks v. Pappas, 187 P.2d 436 
82 Cal.App.2d 774. 

(2) A person exercising ordinary 
care is entitled to assume that oth¬ 
ers will perform their duty under 
the law and to rely and act on such 
assumption, and failure to anticipate 
injury from a violation of law or 
duty by another is not negligence un¬ 
less it reasonably appears, or in the 
exercise of ordinary care would ap¬ 
pear, that another is not g-oing to 
perform his duty. 

Cal.—Huber v, Henry J. Kaiser Co., 
162 P.2d 693, 71 Cal.App,2d 278— 
Greenwood v. Summers, 149 P.2d 
35, 64 Cal.App.2d 516—^Washam v. 
Peerless Automatic Staple Mach. 
Co., 113 p.2d 724, 45 Oal.App.2d 
174—Shearer v. Pacific Gas & Elec¬ 
tric Co., 110 P.2d 690, 43 Cal.App. 
2d 30'6—Isham v. Trimble, 43 P.2d 
'581, 5 Cal.App.‘2d 648—^Van Derhoof 
V. Chambon, 8 P.2d 925, 121 Cal 
App. 118—Rosella v. Paxinos, 294 
P. 39, 110 Cal.App. 299. 

Mo.—Doyel v. Thompson, '211 S.'W.2d 
704, 357 Mo. 963—Herring v. 

Franklin, 98 S^W.2d 619, 389 Mo. 
571—^Dempsey v. Horton, 84 S.W. 
'2d 621, 337 Mo. 379. 

(3) Only one who is free from 
negligence may rely on the presump¬ 
tion that another will not violate the 
law.—Fietz v. Hubbard, 138 P.2d 315, 
59 Cal.App.2d 124—dAngelo v. Esau, 
93 P.2d 205, :34 Cal.App.2d 130—White 
V. Davis, 284 P. 1086, 103 Cal.App. 
531. 

(4) One cannot assume that others 
will do their full duty in protecting 
him from injury, where he is at the 
time violating a statute enacted for 
his own protection.—McPherson v. 
Walling, 209 P. 209, '58 Cal.App. 663. 

(5) Rule that one who is himself 
negligent is not entitled to assume 
that other party will be careful re¬ 
fers to such person's conduct at time 
he makes the assumption and at time 
anterior thereto.—^Angier v- Bruck, 
131 P.2d 876, 56 Cal.App.2d 55. 

(6) A grossly negligent person has 
no legal right to count on due dili¬ 
gence by others, but must antici¬ 
pate that others may fail in dili¬ 
gence, and guard not only against 
their negligence which he might dis¬ 
cover in time to avoid the conse- 
auences, but also against neg-ligence 
which he might not discover until 
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assume that all precautions required of others for 
his protection from injury have been or will be tak¬ 
en, whether the duty to take such precautions arises 
from the common-law duty to exercise ordinary 


care to avoid injury to others,®® or whether it arises 
from rule or custom,®® contract,®'^ ownership and 
control of property,®® the relations of the parties,®® 


too late.— Southern By. Co. v. Hicks. 
6 S.E.2d 193, 61 Ga.App. 307. 
erolt rules 

Golfer, struck by ball, had ri&ht to 
rely on enforcement of rules pre- 
Bcribed by operator of golf course.— 
Slotnick V. Cooley, 61 S-W.2d 462, 
166 Tenn. 373. 


Person entering lake or stream 
to bathe or swim, whether child or 
adult, cannot rely on assumption that 
it has been made safe for purpose 
for which it is being used, in absence 
of representation on part of owner 
to that effect.—CJunningham v. City 
of Niagara Falls, 2‘72 N.Y.S. 720, 242 
App.Div. 39. 

^5 Pa,.—Young v. Philadelphia Rap¬ 
id Transit Co., 93 A. 950, 248 Pa. 
174. 

45 C.J. P 954 note 40. 

Pa.—^Adams v. Gardiner, 160 A. 
589, 306 Pa. 576—Brungo v. Pitts¬ 
burgh Rys. Co., 200 A. 893. 132 Pa. 
Super. 414—Federman v. O’Connor, 
178 A. 1-56, 117 Pa.Super. 295. 

45 C.J. p 955 note 41. 


^Warning 

Employee of independent contrac¬ 
tor, working in defendant’s plant 
with knowledge of custom to give 
warning when crane moved paper 
rolls, could rely on warning being 
given him.—Culbertson v. Kieckhefer 
Container Co., 222 N.W. 249, 197 Wis. 
349. 


Elevator shaft 

The natural assumption of one ac¬ 
customed after long experience to 
find elevator shafts safeguarded that 
all of them are safeguarded does not 
excuse him from taking care in ap¬ 
proaching elevator shaft, but de¬ 
creases degree of care imposed on 
him by law.—Murphy v. Bernheim & 
Sons, 194 A. 194, 327 Pa. 285. 


57. W-Va.—Sesler v. Rolfe Coal, etc., 
Co., 41 S.E. 216, 51 W.Va. 318. 

45 C.J. p 9*55 note 43. 

58. Tenn.—Commercial Club v. Ep¬ 
person, 15 Tenn.App. 649. 

45 C.J. p 955 note 44. 

Persons rightfully in a building 
may go about for the purpose for 
which they have been invited to en¬ 
ter, assuming that reasonable precau¬ 
tions have been taken for their safe¬ 
ty, and they are not bound to espe¬ 
cially look for dangers the existence 
of which would imply negligence of 
owner.—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 Iowa 
929. 

Person lawfully walking on stair¬ 
way has right to act on assumption 


that stairway maintained for his con¬ 
venience is in a reasonably safe con¬ 
dition for travel and to conduct him¬ 
self accordingly.—Dempsey-Vander- 
bilt Hotel V. Huisman, 15 So.2d 903, 
153 Fla. 800. 

Change of levels 

One entering restroom could as¬ 
sume that change of levels, of which 
door might be warning, was proper¬ 
ly constructed.—^Roach v. Wells Far¬ 
go Bank & Union Trust Co., 282 P- 
967, 102 CaI.App. 380. 

59. Mo.—Happy v. Walz, 213 S.W.2d 
410. 

N.Y.—Rashid v. Weill, 46 N.Y.S.2d 
711, 181 Misc. 815. 

45 C.J. p 955 note 42. 

Contractors, subcontractors, and 
their employees 

Contractors, subcontractors, and 
their employees may assume that the 
duties owed them will be performed. 
U.S.—E. I. Du Pont De Nemours & 
Co. V. Frechette, C.C.A.Minn., 161 
F.2d 318—Baham v. Eagle Indem. 
Co., D.C.La., 78 F.Supp. 665. 

Ill.—Ziraldo v. W. J. Lynch Co., 6 
N.E,2d 125, 365 Ill. 197. 

N.Y.—Adams v. Misena Realty Co., 
267 N.Y.S, 869, 239 App.Div. 633. 

Pa.—^Kulka v. Nemirovsky, 170 A. 
261, 314 Pa. 134. 

Vt.—Rheaume v. Goodro, 34 A.2d 31*5, 
113 Vt. 370. 

45 C.J. p 954 note 40 [a]. 

Customer; patron; prospective pur¬ 
chaser 

(1) Customer or patron had right 
to assume that duty owed him had 
been performed. 

Cal.—^Hodge v. Weinstock, Lubin & 
Co., 293 P. 80, 109 CaI.App. 393. 
Iowa.—Stafford v. Gowing, 18 N.W. 
2d 156, 236 Iowa 171—Webber v. 
E, K. Larimer Hardware Co., 15 
N.W.2d 286, 234 Iowa 1381—Nelson 
V. F. W. Woolworth & Co., 231 N.W. 
*665, 211 Iowa 592. 

La.—Ransom v. Hreeger Store, App., 
158 So. 600. 

Md.—Chalmers v. Great Atlantic & 
Pacific Tea Co., 192 A. 419, 172 Md. 
5-52. 

Mo.—^Holmes v, Egy, App., 202 S.W. 
2d 87. 

N.H.—Cartier v. F. M. Hoyt Shoe 
Corporation, 29 A.2d 423, 92 N.H. 
263. 

N.Y.—Hyde v. Maison Hortense, Inc., 
229 N.Y.S. 666, 132 Misc. 399, af¬ 
firmed 232 N.Y.S. 776, 225 App.Div. 
799, affirmed 170 N.E. 133. 252 N.Y. 
534. 

Ohio.—^Bickley v. Sears, Roebuck Sc 
Co., 23 N.E.2d -505, 62 Ohio App. 
180—Kolp v. Stevens, 186 N.E. 821, 
45 Ohio App. 147. 
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Pa.—Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87—^Cathcart v. 

Sears, Roebuck & Co., 183 A. 113, 
120 Pa.Super. 531. 

Tenn.—East Tennessee Light & Pow¬ 
er Co. V. Gose, 130 S.W.2d 984, 23 
Tenn.App. 280. 

45 C.J. p 955 note 42 [a] (2)-'(4). 

(2) Prospective customer had no 
reason to expect, or duty to take ex¬ 
traordinary precautions against, dan¬ 
ger unknown and not obvious to him 
and of which he had not been warned. 
—Happy V. Walz, Mo., 213 S.W-2d 
410. 

(3) Customer in store had right to 
assume that floor was reasonably 
safe to walk upon, and until he 
knew, or ought in exercise of reason¬ 
able care to have known, that it was 
not, he was not charged with duty 
of exercising special care. 

Conn.—Zoccali v. Carfi, 20 A.2d 728, 
128 Conn. 168—Smith v. S. S. Kres- 
ge Co., 164 A. 206, 116 Conn. 706. 
Ky.—Winebarger v. Fee, 205 S.W.2d 
1010, 305 Ky. 814—^Kroger Grocery 
& Baking Co. v. Monroe, 34 S.W.2d 
929, 237 Ky. 60. 

Okl.—S. H. Kress Co. v. Maddox, 
203 P:2d 706. 

Or.—Lopp V. First Nat. Bank, 51 P. 

2d 261, 151 Or. 634. 

Va.—^Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171. 

<4) Patron who was informed that 
floor had been recently cleaned, and 
was directed to use particular portion 
thereof, might reasonably assume 
that any slippery substance had been 
removed and that no unobservable 
dangerous conditions existed.—Brand 
V. Donahoe's, Inc., 5*5 A.2d 362, 357 
Pa. 474. 

(5) Customer had right to assume 
that proprietor had done his duty 
with respect to safety of steps. 

U.S.—^American Stores Co. v. Murray, 

C.C.A.Pa., 87 F.2d 894—Caldwell v. 
Sears-Roebuck & Co., D.C.Pa., 31 F. 
Supp. 888. 

Mo.—Rosebrough v. Montgomery 
! Ward & Co., App., 215 S.W.2d 295— 
Haverkost v. Sears, Roebuck & Co., 
App., 193 S.W.2d 357. 

Tex.—^McOrory’s Stores Corporation 
V. Murphy, Civ.App., 164 S.W.2d 
735, error refused—Renfro Drug 
Co. V. Jackson, Civ.App., 81 S.W. 
2d 101, error granted. 

(6) Customer could assume that 
aisles of store were reasonably safe. 
U.S.—S. S. Kresge Co. v. Holland, 

C.G.A.Ohio, 158 F.2d 495. 

Fla.—Sears, Roebuck & Co. v. Geiger, 
167 So. 658, 123 Fla. 446. 
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words, he is not bound to anticipate negligent acts 
or omissions on the part of others.^^ This, it has 
been held, is true even though he places his person 
or property in an exposed or hazardous position.^2 
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So also, one need not anticipate that another will 
intentionally injure him. 

A person must, nevertheless, exercise ordinary 
care for his own protection against injury.64 
may not rely on the assumption that others will not 


NEGLIGENCE 


(7) Store patron had right to ex¬ 
pect unobstructed aisle. 

U.S.—Sears, Roebuck & Co. v. Scrog¬ 
gins, C.C.A.MO., 140 F.2d 71S. 

Cal.—^Walsh v. Maurice Mercantile, 
65 P.2d 181, 20 CaLApp.2d 45. 

(8) Patron did not have absolute, 
unqualified right, under all circum¬ 
stances, to assume that floors and 
aisleways were in reasonably safe 
condition to walk on.—Smith v. Man¬ 
ning's Inc., 126 P.2d 44, 13 ■Wash.2d 
673. 

(9) Customer using passageway to 
rear door of store allegedly at invi¬ 
tation of clerk was not required to 
anticipate presence of obstruction in 
or dangerously near passageway.— 
Kroger Grocery & Baking Co. v. 
Stewart, C.C.A.Mo.. 164 F.2d 841. 
Invitee? htLsiness visitor 

(1) Ordinarily an Invitee or busi¬ 
ness visitor has a right to assume 
that he has a reasonably safe place 
in which to move about. 

Cal.—Reiman v. Moore, 86 P.2d 156, 
30 Cal.App.2d 306. 

'Ga.—Lane Drug Stores v. Brooks, 
29 S.E.2d 716. 70 Ga.App. 878. 

Ind.—Kickels v. Pein, 10 N.E.2d 297, 
104 Ind.App. 606. 

Mo.—Kennedy y. Phillips, 5 S.W.2d 
'33, 319 Mo. 5'73—Bankhead v. First 
ISTat. Bank, App., 137 S.W.2d 594, 
certiorari quashed State ex rel. 
First Kat. Bank v. Hughes, 114 S. 
■W.2d 84, 346 Mo. 938. 

Pa.—Bebenjak v. Parkway Oil Co., 
49 A.2d 521, 159 Pa.Super. 603— 
Weir V. Bond Clothes, 198 A. 897, 
131 Pa.Super. 54—^Weir v. Bond 
Clothes, 198 A. 896, 131 Pa.Super. 
54—Dudley v. Penn Fruit Co., Com. 
PI., 32 Del.Co. 448, 

Tenn.—Gargaro v. Kroger Grocery 
& Baking Co., 118 S.W.2d 561, 22 
Tenn.App. 70—Loew’s Nashville & 

, Knoxville Corporation v. Durrett, 
79 S.W.2d 598, 18 Tenn.App. 489. 
Tex.—Walgreen Texas Co, v. Shivers, 
Civ.App.', 131 S.W.2d 650, reversed 
on other grounds 154 S.W.2d 625, 
137 Tex. 493. 

Yt.—Cole V. North Danville Co-op. 
Creamery Ass'n, 151 A. 568, 103 Vt. 
32. 

Ya.—Comess v. Norfolk General Hos¬ 
pital, 62 S.E.2d 12i5, 189 Ya. 229— 
Acme Markets v. Remschel, 24 S.E. 
2d 430, 181 Ya. 171—Knight v. 
Moore, 18 S.E.2d 266, 179 Ya. 139. 

45 C.J. p 955 note 42 [a] (1). 

(2) Business visitor may expect 
occupant to use reasonable care to 
prevent damage from unusual danger 
of which he knows or ought to know. 


—Haefeli v. Woodrich Engineering 
Co., 175 N.E. 123, 255 N.Y. 442. 

(3) Where plaintiff after transact¬ 
ing business with defendant received 
permission to use toilet located in 
rear of defendant’s store, plaintiff 
had right to assume that the toilet 
was in a reasonably safe condition 
for use.—Hashim v. Chimiklis, 21 A. 
2d 166, 91 N.H. 56. 

Licensee 

(1) Licensee had right to rely on 
warning of risk which he could not, 
by the exercise of reasonable care, 
be expected to discover.—Hashim v. 
Chimiklis, 21 A.2d 166, 91 N.H. 456. 

(2) Due care did not necessarily 
require bare licensee to anticipate 
unsafe condition created by torn 
piece of linoleum at edge of top 
stair.—Mitchell v. Legarsky, 60 A. 2d 
136, 95 N.H, 214. 

Physician and patient 

(1) Patient had right to assume 
that physician’s premises would be 
kept reasonably safe.—English v. 
Sahlender, Mo.App., 47 S.W.2d 150. 

(2) Patient had right to rely on 
performance by chiropractor of duty 
to maintain his premises in a reason¬ 
ably safe condition.—Lake v. Camer¬ 
on, 13 S.E.2d 866, 64 Ga.App. 501. 
volunteer 

Plaintiff, who was invited by de¬ 
fendant to assist in lifting heavy 
steel door and hang it in door frame, 
who, at defendant’s request, went un¬ 
der partially lifted door to see what 
caused it to stick, and who was in¬ 
jured when door fell because crowbar 
used by defendant’s employee to pry 
loose the door caused iron strap and 
hoisting hook to disengage, could 
rely on defendant and his employees 
taking care of plaintiff’s safety.— 
Heenan v. Kelly, 46 A.2d 229, 353 Pa. 
549. 

60. Cal,—Friedman v. Pacific Out¬ 
door Advertising Co., 170 P.2d 67, 
74 Cal.App.2d 946. 

Ill.—Roberts v. Cipfl, 40 N.E.2d 629, 
313 Ill.App. 373, 

Pa.—^Adams v. Gardiner, 160 A. 589, 
306 Pa. 576—^Brungo v. Pittsbiu’gh 
Rys. Co., 200 A. 893, 132 Pa.Super. 
414—Federman v. O’Connor, 178 A, 
155, 117 Pa.Super.‘295. 

S.D.—Mahoney v. Sherman, 235 N.W. 

518, 58 S.D. 158. 

45 C.J. p 955 note 45, 

61. U.S.—Mann v. Funk, D.C.Pa., 50 
F.Supp. 305, affirmed, C.C.A., 141 
F.2d 260. 

Cal.—Beck v. Sirota, 109 P.2d 419, 42 
Cal.App.2d 551. 
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'Ill.—Burke v. Piper’s Super Service 
Stations, 38 N.E.2d 785, 312 Ill Ann 
656. ' 

Iowa.— Corpus Juris cited in Stafford 

V. Gowing, 18 N.W.2d 156, 159 , 236 
Iowa 171—Coonley v. Lowden, 12 
N.W.2d 870, 234 Iowa 731—00^1^ 
Juris Cited in Hanson v. Manning 
239 N.W. 793, 797, 213 Iowa 625. 

Ky.—City of Marion v. Nunn 166 S 

W. 2d 298, 292 Ky. 251—Guyan 

Chevrolet Co. v. Dillow, 95 S.‘W2d 
796, 264 Ky. 812—Taulbee y, Camp-^ 
bell, 44 S.W.2d 275, 241 Ky, 410. 

La.—Law v. Osterland, 3 So.2d 680 
198 La. 421. 

Mich.—Lawrence v. Bartling & Dull 
Co., 238 N.W. 180, 255 Mich. 580. 
Minn.—Mahowald v. Beckrich, 2 N. 

W.2d 569, 212 Minn. 78. 

Mont.—McCulloch v. Horton, 56 P.2d 
1344, 102 Mont. 135. 

N.J.—Yocus v. Lehigh Yalley R. Co. 

176 A, 561, 13 N.J.Misc. 85. 

Pa.—Schofield v. Druschel, 59 A.2d 
919, 359 Pa. 630—Seaboard Con¬ 
tainer Corp. V. Rothschild, 58 A.2d 
800, 359 Pa. 51—McFadden v. Penn- 
zoil Co., 19 A.2d 370, 341 Pa. 433 - 7 - 
Dezelan v. Duquesne Light Co., 5 
A.2d 552, 334 Pa. 246—Handfinger 
V. Barnwell Bros., 189 A. 312, 325 
Pa. 319—Mulheirn v. Brown, 185 A. 
304, 322 Pa. 171—Ross v. Pitts¬ 
burgh Motor Coach Co., 39 A.2d 
148, 156 Pa.Super. 45—Knoble v. 
Ritter, 20 A.2d 848, 145 Pa.Super. 
149—Lowers v, Zuker, 157 A. 339. 
102 Pa.Super. 581—Schmidt v. 
Pain, Com.Pl., 35 Del.Co. 253— 
Rymer v. Devon, Com.Pl., 32 Del. 
Co. 271. 

Tex.—Tarry Warehouse & Storage 
Co. V. Duvall, Civ.App., 94 S.W.2cl 
1249, reversed on other grounds 115 
S.W.2d 401, 131 Tex. 466—Texas 
Interurban Ry. v. Hughes, Civ. 
App., 34 S.W.2d 1103, affirmed, Tex¬ 
as Interurban Ry. Co. v. Hughes, 
Com.App., 53 S.W.2d 448. 

45 C.J. p 956 note 46. 

62. Ohio.—Burt Furniture Co. v. 
Smith, 176 N.E. 209, 37 Ohio App. 
470. 

Wash.—Bowers v. Foster, 278 P. 

1072, 153 Wash. 93. 

45 C.J. p 956 note 47. 

6^3. Ill.—Illinois Cent. R. Co. v. 
King, 53 N.E, 552, 179 Ill. 91, 70 
Am.S.R. 93. 

64. Cal.—dAngelo v. Esau, 93 P.2d 
205. 34 Cal.App.2d 130. 

Ill,—Carrell v. New York Cent. R. 
Co., 62 N.E.2d 201, 384 HI- 599— 
Greenwald v. Baltimore & O. R 
Co., 164 N.E. 142, 332 Ill. 627. 
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be guiky of any breach of their duty to avoid in- do so,®^ as where he knows or should know that 
juring him where, under the same or similar cir- the assumption is incorrect.^^ 
cumstances, an ordinarily prudent person would not 


La._^Wilson, Zurich General Acci¬ 

dent & Liability Ins. Co., Interven¬ 
ers, V. National Casualty Co., App., 
191 So. 574. 

—Shannon v. Dow, 175 A. 766, 133 
Me. 235. 

—Floyd V. Thompson, 201 S.W.2d 
390, 356 Mo. 250—^Dempsey v. Hor¬ 
ton, 84 S.W.2d 621, 337 Mo. 379— 
Kuba V. New York Cent. R. Co., 
App., 143 S.W.2d 332. 

—Jackson v. Smart, 195 A. 683, 
’so N.H. 174. 

Qkl.—Eag-le-Picher Mining" & Smelt¬ 
ing Co. V. Drinkwine, 141 P.2d 
66, 192 Okl. 662. 

Or.—Van Zandt v. Goodman, 179 P. 
2d 724, 181 Or. SO. 

Pa.—Zlates v. Nasim, 16 A. 2d 381, 
340 Pa. 157—Fleming v. John 
Wanamaker, Philadelphia, 43 Pa. 
Dist. & Co. 385, affirmed 28 A.2d 
725, 150 Pa.Super. 658. 

S.C.— Baines v. Marion Coca-Cola 
Bottling Co., 17 S.E.2d 315, 198 S. 
C. 204. 

Tex.—Cronk v. J. G. Pegues Motor 
Co., Civ.App., 167 S.W.2d 254, er¬ 
ror refused. | 

Wash.— Corpus Juris quoted iu Hy- 
nek V. City of Seattle, 111 P.2d 
247, 254, 7 Wash.2d 386. 

45 C.J. p 956 note 49. 

One cannot shut Ms eyes to dan¬ 
ger in blind reliance on another’s un¬ 
aided care without assuming conse¬ 
quences of omission thereof. 

Ark.—^Arkansas Power & Light Co. 
V. Kennedy, 70 S.W.2d 606, 189 
Ark. 95. 

Va.—^Harrell v. Virginia Electric & 
Power Co., 12 S.E.2d 833, 177 Va. 
59—Barnes v. Ashworth, 153 S-E. 
711, 154 Va. 218. 

Extent of duty 

Although reliance on performance 
of duties by others does not excuse 
one from exercising due care for his 
own safety, it does excuse him from 
taking active measures for his own 
protection,—Powell Bros. Truck 
Lines v. Piatt, C.C.A.Okl., 92 F.2d 
879. 

Customer; patron 

(1) Customer must use in the in¬ 
terest of his own safety that degree 
of care that a person of ordinary in¬ 
telligence and prudence would exer¬ 
cise under similar circumstances. 
Cal.—Hodge v. Weinstock, Lubin & 
Co.. 293 P. 80, 109 Cal.App. 393. 
D.C.—^Ward v. S. Kann & Sons Co., 
Mun.App., 47 A.2d 785. 

Fla.—Clyde Bar, Inc. v. McClamma, 
10 So.2d 916, 152 Fla. 916. 

Ga.—Stephens v. Snyder, 10 S.E,2d 
218, 63 Ga.App. 90. 

Ill.—Weil V. Goldblatt Bros., 60 N.E. 
2d 256, 325 Ill.App, 579. 


Iowa.—Hammer v. Liberty Baking 
Co., 260 N.W. 720, 220 Iowa 229— 
Nelson v. F. W. Woolworth & Co., 
231 N.W. 665, 211 Iowa 592, 

Ky.—Price v. T. P. Taylor & Co., 
196 S.W.2d 312, 302 Ky. 736~F. W. 
Woolworth Co. v. Brown, 79 S.W.2d 
362, 258 Ky. 29. 

Mo.—Perringer v. Lynn Food Co., 
App., 148 S.W.2d 601. 

N.T.—^Ventricelli v. Morton Coal Co., 
8 N.T.S.2d 130, 255 App.Div. 889— 
Radin v. State, 80 N.Y.S.2d 189, 192 
Misc. 247. 

Fa.—Lundy v. Devitt, Com.Pl., 28 
Del.Co. 210. 

Tenn.—Gargaro v. Kroger Grocery & 
Baking Co.. 118 S.W.2d 561, 22 
Tenn.App. 70. 

Wash.—Smith v. Manning's, Inc., 126 
P.2d 44, 13 Wash.2d 573—Tyler v. 
F. W. Woolworth Co., 41 P.2d 1093, 
181 Wash. 125. 

(2) Customer may not walk blind¬ 
ly out of a store irrespective of 
obvious dangers, but must exercise 
ordinary care for his own safety.— 
Rankin v. S. S. Kresge Co., D.C.W. 
Va., 59 F.Supp. 613, affirmed, C.C.A., 
149 F.2d 934. 

(3) Customer is only required to 
exercise ordinary care for his safety. 
—Davis V. Safeway Stores, 110 S.W. 
2d 695, 195 Ark. 23. 

(4) The rights of clerks in a store 
and customers to the use of aisles 
and walkways are reciprocal, and 
each owes the other the same degree 
of care to avoid injury.—Biggs v. 
Hutzler Bros. Co., 28 A.2d 609, 181 
Md. 50. 

(5) Customer in a self-service 
store must be alert to guard against 
negligent acts of others who are 
serving themselves.—Subasky v. 
Great Atlantic & Pacific Tea Co., 53 
A.2d 840, 161 Pa.Super. 90. 

(6) Customer knowing that onions 
were on fioor of store in her locality 
could not rely on presumption of 
proprietor’s due care.—^Tribout v. 
Kroger Grocery & Baking Co., Mo. 
App., 191 S.W. 2d 261. 

(7) A customer cannot expect to 
find aisle of store always free from 
danger, and must employ due care.—■ 
Lee V. Meier & Frank Co., 114 P.2d 
136, 166 Or. 600. 

Invitee; business visitor 

(1) Invitee or business visitor is 
not relieved of all duty to himself 
for his own safety. 

Iowa.—Hammer v. Liberty Baking 
Co., 260 N.W. 720, 220 Iowa 229. 
Mo.—^Hudson v. Kansas City Base¬ 
ball Club, 164 S.W.2d 318, 349 Mo. 
1215. 

Pa.—Subasky v. Great Atlantic & 
Pacific Tea Co-, 63 A.2d 840, 161 
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Pa.Super. 90—Berardi v. Great At¬ 
lantic & Pacific Tea Co., Com.Pl., 
49 Lack.Jur. 161. 

(2) Invitee or business visitor is 
under duty to exercise reasonable 
care to conserve his own safety. 

Ala.—Lamson & Sessions Bolt Co. v. 

McCarty, 173 So. 388, 234 Ala. 60. 
Fla.—Matson v. Tip Top Grocery Co., 
9 So-2d 366, 151 Fla. 247. 

Wyo.—^Dudley v. Montgomery Ward 
& Co., 192 P.2d 617, 64 Wyo. 357. 

(3) Invitee owes duty to exercise 
ordinary care for his own safety 
which is measured by same standard 
as that applicable to owner.—Peer¬ 
less Mfg. Corporation v. Davenport, 
136 S.W.2d 779, 281 Ky. 654. 

(4) Invitee's right to assume that 
premises are reasonably safe does 
not relieve him of duty to exercise 
ordinary care for his own safety or 
license him to walk blindly into dan¬ 
gers which are obvious, known to 
him, or that would be anticipated by 
one of ordinary prudence; and one 
voluntarily exposing himself to such 
dangers is guilty of contributory 
negligence.—Price v. T. P. Taylor & 
Co., 196 S.W.2d 312, 302 Ky. 736— 
Peerless Mfg. Corporation v. Daven¬ 
port, 136 S.W.2d 779, 281 Ky. 654. 
Xiiceusee 

Pa.—Biedrzycki v. A. J. Schrader, 
Inc., 32 A.2d 31, 347 Pa. 369. 

Vt.—Manley v. Haus, 32 A. 2d 668, 113 
Vt. 217. 

Use of stairway 

(1) Person lawfully walking on 
stairway is charged with duty of 
using ordinary and reasonable care to 
avoid known or obvious dangers.— 
Dempsey-Vanderbilt Hotel v. Huis- 
man, 15 So.2d 903, 153 Fla. 800. 

(2) Person using dark stairway 
which it is duty of owner to light is 
not required to obtain light or other 
guidance at his peril.—L'Heureux v. 
Hurley, 168 A. 8, 117 Conn. 347. 

65. Minn.—Reddy v. Rex Oil Co., 
233 N.W. 853, 182 Minn. 139. 

N.H.—Jackson v- Smart, 195 A. 683, 
89 N.H. 174. 

Pa.—Weschler v. Bulfalo & Lake 
Erie Traction Co., 143 A. 119, 293 
Pa. 472. 

Wash.—Corpus Juris quoted ia Hy- 
nek V. City of Seattle, 111 P.2d 247, 
254, 7 Wash.2d 386. 

45 C.J. p 956 note 50. 

66. Cal.—^Angier v. Bruck, 131 P.2d 
876, 56 Cal.App.2d 55~Edlund v. 
Los Angeles Ry., 58 P.2d 928, 14 
Cal.App.2d 673. 

Ill.—Dickinson v. Rockford Van Or¬ 
man Hotel Co., 63 N.E.2d 267, 326 
Ill.App. 686. 
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Reliance on assurances of safety. A person may 
rely on assurances, or representations of safety 
made to him by others, where, under the same or 
similar circumstances, an ordinarily prudent man 
would do so.^7 person may likewise rely on con¬ 
duct which, under all the surrounding circumstanc¬ 
es, amounts to an assurance of safety.Howev¬ 
er, assurances of safety do not relieve one of the 
duty of exercising ordinary care for his own safe- 
ty.69 Thus one may not rely on assurances of safe¬ 
ty where, he is aware of the danger *^0 or where the 
danger is so obvious and imminent that an ordina¬ 
rily prudent person, under the same or similar cir¬ 


cumstances, would not do so.'^^ 

§ 119. Knowledge and Appreciation of Dan¬ 
ger Essential 

In order that a person may be guilty of contributory 
negligence, it Is essential that he act or fail to act with 
knowledge and appreciation, actual or imputed, of the 
danger of injury which his conduct involves. 

In order that a person may be guilty of contrib¬ 
utory negligence, it is essential that he act or fail 
to act with knowledge and appreciation, actual or 
imputed, of the danger of injury which his conduct 
involves.'^2 ^ person is not required to regulate his 


Mo.—Cash. V. Sonken-Galamba Co., 17 
S.W.2d 927, 322 Mo. 349. 

Term.—Loewis Nashville & Knoxville 
Corporation v. Durrett, 79 S.W.2d 
698, 18 Tenn.App. 489. 

67- Cal.—Perry v. D. J. & T. Sulli¬ 
van, Inc., 26 P.2d 485, 219 Cal. 384. 
HI.—Burke v. Piper’s Super Serv¬ 
ice Stations, 38 N.E.2d 785, 312 
IlLApp. 656. 

La.—Moore v. Jefferson Distilling: & 
Denaturing* Co., 123 So. 384, 12 La. 
App. 405, reversed on other grounds 
126 So. 691, 169 La. 1156, 

Minn.—Johnson v. Land O'Lakes Mo¬ 
tor Co., 16 N.‘W’.2d 466, 218 Minn. 
404. 

W.Va.—McHugh v. First Huntington 
Nat. Bank, 3 S.E.2d 497, 121 W.Va- 
351—Corpus Juris cited In McHugh 

V. First Huntington Nat, Bank, 191 
S.E. 844, 845, US W.Va. 700. 

45 C.J. p 956 note 53. 

Knowledge 

Road contractor was liable for In¬ 
juries to machinist, repairing hol¬ 
low piston of water pump in road 
roller engine, as result of explosion 
when he applied heat thereto in reli¬ 
ance on statement of contractor’s 
employee that piston was solid, as 
against contention that such machin¬ 
ist had eaual, if not better, means of 
knowing whether piston was solid 
than such employee, in view of em¬ 
ployee’s statement that piston was 
made out of piece of bar brass at 
certain iron works.—^Heldenfels v. 
Montgomery, Tex.Civ.App., 157 S.W. 
2d 998, error dismissed. 

68. U.S.—Conowingo Power Co. v. 
State of Maryland, to Use of Mar¬ 
shall, C,C.A.Md., 120 P.2d 870. 

Ind.—Clark Fruit Co. v. Stephan, 170 
N.E. 558, 91 Ind.App. 152. 

Mich.—^Watkinson v. Reichle, 290 N. 

W. 877, 292 Mich- 484. 

45 C.J. p 966 note 64. 

69. Mich.— Corpus Juris quoted In 

Stern y. Franklin, 287 N.W. 880, 
882, 290 Mich. 467. 

45 C.J. p 957 note 65. 

Failure to follow directions 

Plaintiff who was directed to go 
up fire escape could not recover for 


injuries sustained on extension lad¬ 
der of fire escape where he did not 
follow directions to take stepladder 
and climh around and loosen exten¬ 
sion ladder, but used extension lad¬ 
der while It was suspended,—Roth v. 
Mitteldorf, 287 N.Y.S. 633, 248 App. 
Div. 608. 

70. Ark-—^Bulman Furniture Co. v. 
Schmuck, 299 S.W. 765, 176 Ark. 
442. 

Mich.— Corpus Juris quoted in Stern 
V. Franklin, 287 N.W. 880, 882, 290 
Mich. 467. 

Pa.—Curt V. Ziman, 12 A. 2d 802, 140 
Pa.Super. 25. 

71. Mich.— Corpus Juris quoted in 
Stern v. Franklin, 287 N.W, 880, 
882, 290 Mich. 467. 

45 C.J. p 957 note 57. 

72. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Lain, C.C.A.Tex., 139 F. 
2d 142. 

Ala.— Corpus Juris quoted in Capitol 
Motor Lines v. Billingslea, 21 So.2d 
240, '242, 246 Ala. 501, 167 A.L.R. 
1202— Corpus Juris quoted in 
iSloss-Shefiield Steel & Iron Co. v. 
Willingham, 199 So. 28, 32, 240 Ala. 
294—Birmingham Electric Co. v. 
Jones, 176 So. 203, 234 Ala. '590— 
Corpus Juris cited in Byars v. Al¬ 
abama Power Co., 172 So. 621, 626, 
’233 Ala. 533—^Mackintosh Co. v. 
Wells, 118 So. -276, 218 Ala. 260. 
Colo.— Corpus Juris quoted in City 
and County of Denver v. Talarico, 
61 P.2d 1, 4, 99 Colo. 178. 

Conn.— Corpus Juris cited in Gip- 
stein V. Kirshenbaum, 174 A. 261, 
263, 118 Conn. 681—Loethscher v. 
Campo, 141 A. 652, 107 Conn. 668. 
Fla.—Lindsay v. Thomas, 174 So. 418, 
12S Fla. 293. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Ergle v. 
Davidson, 29 S.E.2d 445, 70 Ga.App.’ 
704. 

Ind.—^Riesbeck Drug Co. v. Wray, 39 
N.E.2d 776, 111 Ind.App. 467. 

La.—Dinet v. Orleans Dredging Co., 
App., 149 So. 126—Cruze v. Harvey 
& Jones, 134 So. 730, 16 La.App. 
409—Poster & Glassell Co. v. 
Kmight Bros., 4 La.App. 30Z- 
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Mich.— Corpus Juris quoted in Brus- 
seau V, Selmo, 281 N.W. 580 683 
286 Mich. 171. 

Minn.— Corpus Juris cited in Gordon 
V. Freeman, 258 N.W. 19, 21, 193 
Minn. 97. 

Mo.—Bartlett v. Taylor, 174 SW2d 
844, 351 Mo. 1060. 

N.H.—Smith v. Boston & M. R. R., 
177 A. 729, 87 N.H. 246. 

N.Y.—Haverstick v. Clarence Hansen 
& Sons. 13 N.B.2d 753, 277 N.Y 
158—Hart v. State, 78 N.Y.S.2d 734,' 
192 Mlsc. 492. 

Tex.— Corpus Juris cited in Luck v. 
Buffalo Lakes, Civ.App., 144 S.W.2d 
672, 676—Jordan v. City of Lub¬ 
bock, Civ.App., 88 S.W.2d 560, error 
dismissed—Texas Utilities Co. v. 
Dear, Civ.App., 64 S.W.2d 807, error 
dismissed—Texas & P. Ry. Co', v. 
Wylie, Civ.App., 36 S.W.2d 238. 
Wash.— Corpus Juris cited in Walsh 
V. West Coast Coal Mines, 197 P. 
2d 233, 242. 

Wyo.—Loney v. Laramie Auto Co., 
255 P. 350, 36 Wyo. 339, 53 A.L.R, 
73. 

45 C.J. p 946 note 72. 

Same test as for negligence 

(1) The same tests which are ap¬ 
plied in dietermining the liability of 
a defendant for negligent acts which 
are the result of inexperience or lack 
of knowledge are applicable in deter¬ 
mining whether a plaintiff is barred 
from recovering because of his con¬ 
tributory negligence.—Michigan City 
V. Rudolph, 12 N.E.2d 970, 104 Ind. 
App. 643. 

(2) Knowledge or notice of danger 
as element of negligence see supra 
§ 5. 

Business invitee; customer 

U.S.—Montgomery Ward & Co. v. 

Voigt, C.C.A.Ind., 69 P.2d 457. 
Conn.—Corriveau v. Associated Real¬ 
ty Corporation, 188 A. 436, 122 
Conn. 253—Smith v. S. S. Kresge 
Co., 164 A. 206, 116 Conn. 708. 

La.—Grigsby v. Morgan & Lindsey, 
App., 148 So. 506—Huber v. Ameri¬ 
can Drug 'Stores, 140 So. 120, 19 
La.App. 430. 

Mo.—Becker v. Aschen, 131 S.W.2i 
633, 344 Mo. 1107. 
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conduct with reference to facts of which he is jus¬ 
tifiably ignorant.In the absence of knowledge, 
actual or imputed, of another's negligence, one is 
not bound to anticipate and guard against its con¬ 
sequences the duty to exercise ordinary care to 

avoid the consequences of another's negligence does 
not arise until the negligence is apparent or the cir¬ 
cumstances are such that an ordinarily prudent per¬ 
son would apprehend its existence.'^S It has been 
held that it is not necessary that the precise nature 
of the danger be appreciated^^ or that the precise 
result that actually followed be anticipated;’^'^ 
knowledge or appreciation of the fact that some in¬ 


jury was not unlikely to follow is sufficient.How¬ 
ever, it has also been held that knowledge that dan¬ 
ger exists is not knowledge of the amount of the 
danger necessary to charge a person with contrib¬ 
utory negligence in assuming the risk caused by 
the danger knowledge and appreciation of the 
amount of the danger as well as its existence is 
necessary to render a person negligent in assuming 
the risk.^<^ 

Mere knowledge of conditions from which the- 
danger arose does not necessarily constitute knowl¬ 
edge or appreciation of the danger the known 
conditions must be such that an ordinarily prudent 


C —Deaton v. Board of Trustees of 
Vlon College, 38 S.E.2d 561, 226 N. 
C. 433. 

Pa._Ralston v. Merritt, 178 A. 159, 

117 Pa.Super. 487. 

Hidden, danger 

The obscuration is never the legal 
cause of injuries resulting from a 
hidden dangerous condition but op¬ 
erates in certain cases to relieve the 
injured person from the contributory 
negligence of failing to observe the 
danger.—De Clerico v. Gimbel Bros., 
60 A.2d 716, 160 Pa.Super. 197. 

73. U.S.—Phillips Petroleum Co. v. 
Miller, C.C.A.Minn., 84 F.2d 148. 

^la._Corpus Juris (quoted in Capitol 

Motor Lines v. Billingslea, 21 So. 
2d 240, 242, 246 Ala. 501, 157 A.L.R. 
1202— Corpus Juris (luoted inSloss- 
Sheffield Steel & Iron Co. v. Wil¬ 
lingham, 199 So. 28, 32, 240 Ala. 
294. 

Mich.— Corpus Juris quoted in Brus- 
seau V. Selmo, 281 N.W. 580, 583, 
■286 Mich. 171. 

Tex.—Haney v. Texas & IST. O. R. Co., 
Civ.App., 119 S.W.2d 714, error 
dismissed—Texas-Louisiana Power 
Co. V. Daniels, Civ.App., 61 S.W.2d 
179, affirmed 91 S.W.2d 302, 127 
Tex. 126—Texas-Louisiana Power 
Co. V. Webster, Civ.App., 59 S.W.2d 
902, affirmed 91 S.W.2d 302, 127 
Tex. 126. 

45 C.J. p 946 note 71. 

74. N.H.—Jackson v. Smart, 5 A.2d 
713, 90 N.H. 153. 

75. Cal.—Sheets v. Southern Pac. 
Co., 299 P. 71, 212 Cal. 509. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Econ¬ 
omy Gas & Appliance Co. v. 
Kinslow, 39 S.E.2d 899, 74 Ga.App. 
418—Luke v. Powell, 12 S.E.2d 196, 
63 Ga.App. 795—^Western & Atlan¬ 
tic R. R. V. Mathis, 10 S.E.2d 457, 
63 Ga.App. 172—Wilson v. Pollard, 
10 S.E.2d 407, 62 Ga.App. 781— 
Southern Ry. Co. v. Parkman, 5 
S.B.2d 685, 61 Ga.App. 62—B^ch v. 
Bragg Bros. & Blackwell, 188 S.E. 
711, 53 Ga.App. 574—Moore v. 

Sears, Roebuck & Co., 172 S.E, €80, 

65 C.J.S.—46 


48 Ga.App. 185—^Hamrick v. Haral- 1 
son County, 152 S.E. 581, 41 Ga. 
App. 203. 

76. Wis.—Haselmaier v. Milwaukee ^ 
Electric R., etc., Co., 201 N.W. 257, : 
185 Wis. 210. 

Foreign substance on floor 

Restaurant customer who slipped 
on floor of kitchen while on way to 
washroom was confributorily negli¬ 
gent, where customer noticed some¬ 
thing on floor which was slick and 
customer was completely covered 
with corn meal when she was picked 
up.—King V. Thackers, Inc., 178 S.E. 
95, 207 N.C. 869. 

77. Wis.—^Haselmaier v. Milwaukee 
Electric R., etc., Co., 201 N.W. 257, 
185 Wis. 210. 

78. Kan.—Corpus Juris cited ia 
Frazier v. Cities Service Oil Co., 
157 P.2d 822, 826, 159 Kan. 655. 

45 C.J. p 947 note 75. 

79. Cal.—^Andre v. Allynn, 190 F.2d 
949, 84 Cal.App.2d 347—Ridge v. 
Boulder Creek Union Junior-Senior 
High School Dist. of Santa Cruz 
County, 140 P.2d 990, 60 Cal.App.2d 
453. 

Where extraordinary risk exists, 
mere knowledge of some danger is 
insufficient to support charge of con¬ 
tributory negligence.—Johnson v. 
Pulidy, 165 A. 355, 116 Conn. 443. 

80. Cal.—^Andre v. Allynn, 190 P.2d 
949, 84 Cal.2d 347—Ridge v. Boul¬ 
der Creek Union Junior-Senior 
High School Dist. of Santa Cruz 
County, 140 P.2d 990, 160 Cal.App. 
2d 453. 

81. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937. 

Ala.—Mackintosh Co. v. Wells, 118 
So. 276, 218 Ala. 260. 

Cal.—Foster v. A. P. Jacobs & Asso¬ 
ciates, 193 P.2d 971, 85 Cal.App.2d 
746. 

Conn.—Corpus Juris quoted in John¬ 
son V. Pulidy, 165 A. 355, 357, 116 
Conn. 443. 

Mo.—Bartlett v. Taylor, 174 S.W.2d 
844, 351 Mo. 1060. 

45 C.J. p 947 note 77. 
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Slippery condition 

Knowledge of presence of a condi¬ 
tion that is liable to cause a person 
to slip in attempting to pass over 
it does not require a ruling that one 
injured in attempting to pass over 
the slippery place is precluded from 
recovery by negligence.—Correira v. 
Atlantic Amusement Co., 18 N.E.2d 
435, 302 Mass. 81. 

Defective instrumentality 

(1) Mere knowledge of existence 
of offending instrumentality at place 
where injury is suffered does not es¬ 
tablish contributory negligence un¬ 
less injured person had reason to ap¬ 
prehend danger. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 S.W.2d 796, 264 Ky. 812. 

Mont.—^Ernst v. City of Helena, 65 
P.2d 1167, 104 Mont. 249—McCul¬ 
loch V. Horton, 56 P.2d 1344, 102 
Mont. 135—Parnum v. Montana- 
Dakota Power Co., 43 P.2d 640, 
99 Mont. 217—Hughey v. Fergus 
County, 37 P.2d 1035, 98 Mont. 98 
—Mullins V. City of Butte, 20 P.2d 
626, 93 Mont. 601. 

(2) Mere knowledge that an In¬ 
strumentality is defective is not suf¬ 
ficient to constitute contributory 
negligence on part of one using it, 
but in addition the person so using 
it must have appreciated or must 
have had opportunity to appreciate 
danger from its use before contribu¬ 
tory negligence will bar recovery.— 
Lake v. Emigh, 167 P.2d 575, 118 
Mont. 325. 

(3) Employee’s wife, living on em¬ 
ployer’s premises, did not assume 
risk of revolving cogwheels merely 
because she saw them in passing.— 
Vidrine v. Evangeline Gravel Co., 
6 La.App. 468. 

Negligent methods used 

Fact that injured person may have 
had knowledge negligent methods 
were being used does not, without 
contributory negligence, absolve neg¬ 
ligent person from liability.—Cornec 
V. Baltimore & O. R. Co., C.C.A.Md., 
48 F.2d 497, certiorari denied Balti¬ 
more & O. R. Co. V. Cornec, 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 530. 
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person in the same or similar circumstances would 
fiave appreciated the danger.^^ 

Injury greater than anticipated. One who is neg¬ 
ligent in a situation of danger, the existence and na¬ 
ture of which he knows, is not excused from the 
consequences of such conduct because the resulting 
injury is greater than he anticipated.^^ 

§ 120. - Duty to Observe and Appreciate 

Danger 

The duty to exercise ordinary care to avoid Injury 


65 C.J.8. 

includes the duty to exercise ordinary care to observe and 
appreciate danger or threatened danger. 

The duty to exercise ordinary care to avoid injury 
includes the duty to exercise ordinary care to ob¬ 
serve and appreciate danger or threatened dan- 
ger.^^ A person is required to make reasonable use 
of his faculties of sight, hearing, and intelligence 
to discover dangers and conditions of danger to 
which he is or might become exposed,and one in¬ 
jured as a result of his failure to use his faculties 


82. Ala.—Mackintosh Co, v, Wells, 
118 So. 276, 218 Ala. 260. 

Conn.—Corpus Juris CLUotefl in John¬ 
son V. Pulidy, 165 A. 355, 357, 116 
Conn. 443. 

Mo.—Bartlett v. Taylor, 174 S.W.2d 
844, 351 Mo. 1060. 

Mont.—Farnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217. 

45 C.J. p 947 note 78. 

B3. Kan.—Corpus Juris cited in 
Frazier v. Cities Service Oil Co., 
157 P.2d 822, 826, 159 Kan. 655. 

Neh.—Johnston v. New Omaha Tbom- 
son-Houston Electric Light Co., 
113 N.W. 526, 78 Neb. 27, 17 L.B.A., 
N.S., 435. 

Ala.—Corpus Juris cited in 
Byars v. Alabama Power Co., 172 
So, 621, 626, 233 Ala, 533—Corpus 
Juris cited in Alabama Power Co. 
V. Curry, 153 So. 634, 638, 228 Ala. 
444—^Walker County v. Davis, 128 
So. 144, 221 Ala, 195. 

Conn.—Corpus Juris quoted in York¬ 
er V. Girard Co., 9 A,2d 501, 502, 
126 Conn. 96—Corpus Juris cited 
in Corriveau v. Associated Realty 
Corporation, 188 A. 436, 439, 122 
Gonn. 253. 

Fla-—H & C Operating Co. v. Fos- 
sum, 176 So. 865, 129 Fla. 480. 

Ga.—Lanier v. Turner, 38 S.E.2d 55, 
73 Ga.App. 749—Pollard v. Heard, 
1S6 S.B. 894, 53 Ga.App. 623. 

Iowa.—Corpus Juris quoted in Boles 
V. Hotel Maytag- Co., 253 N.W. 515, 
518, 218 Iowa 306. 

Minn.—Corpus Juris cited in Gordon 
V. Freeman, 258 N.W. 19, 21, 193 
Minn. 97. 

Mo.—Corpus Juris cited in Senseney 

V. Landay Real Estate Co., 131 S. 

W. 2d 595, 598, 345 Mo. 128—Boland 
V. Thompson, App., 142 S.W.2d 790. 

Mont.—Hughey v. Fergus County, 37 

■ P.2d 1035, 98 Mont. 98—Rau v. 
Northern Pa'c. Ry. Co., 2S9 P- 580, 
87 Mont. 521' 

N.H.—Robinson v. Boston. & M. R. 

■ R., 160 A.‘473, 85 N.H. 474. 

N.Y.—Rowell V. John Hutzler Lum¬ 
ber Co., 239 N.Y.S. 192, 228 App. 
Div. 158, afiirmed 175 N.E. 322, 255 
N.Y. 581. '■ ■ ' ■ 

S.D.—^XJsletten v. City of Brookings, 
240 N.W. '851, 5'9- S.D. 477. 

;Tenn.—Corpus Juris quoted in Nash¬ 


ville, C. & St. L. Ry. V. Hants, 65 
S.W.2d 189, 190, 167 Tenn. 1. 

45 C.J. p 947 note 79. 

85. U-S.—Cleveland-Cliffs Iron Co. 
V. Metzner, C.C.A.Mich., 150 F.2d 
206—Phillips Petroleum Co. v. Mil¬ 
ler, C.C.A.Minn., 84 F.2d 148—F. 
W- Woolworth Co. v. Davis, C.C.A. 
Okl., 41 F.2d 342, certiorari denied 
51 S.Ct. 33, 282 U.S. 859, 75 L.Ed. 
760. 

Ala.—^Worthington v. Mencer, 11 So. 

72, 96 Ala. 310, 17 L.R.A. 407. 

Cal.—Belcher v. City and County of 
San Francisco, 158 P.2d 996, 69 Cal. 
App.2d 457—Southern California 
Freight Lines v, San Diego Electric 
Ry. Co., 152 P.2d 470, 66 Cal.App. 
2d 672—Dresser v. Southern Cali¬ 
fornia Edison Co., 82 P.2d 965, 28 
Cal.App.2d 510—Gleason v. Fire 
Protection Engineering Co., 16 P. 
2d 750, 127 CahApp. 754—^vhiite v. 
Davis, 284 P. 1086, 103 Cal.App. 
531. 

Ill.—Dickinson v. Rockford Van Or¬ 
man Hotel Co., 63 N.E.2d 257. 326 
Ill.App. 686—Oran v. Ki-aft-Phenix 
Cheese Corp., 58 N.B.2d 731, 324 
IlLApp. 463. 

Ind.—Pfisterer v. Key, 33 N.E.2d 330, 
218 Ind. 521. 

Ky.—Price v. T. P. Taylor & Co., 196 
S.W.2d 312, 302 Ky. 736. 

Mich.—Dahlerup v. Grand Trunk 
Western R. Co., 29 N.W,2d 156, 
319 Mich. 96—^Ebel v. Bruzewski, 
296 N.W. 715, 296 Mich. 654—Stern 
V. Franklin, 287 N.W. 880, 290 

Mich. 467—Brusseau v. Selmo, 281 
N.W. 580, 286 Mich. 171—Johnson 
V. City of Pontiac, ’267 N.W. 795, 
276 Mich. 103—Rice v. Goodspeed 
Real Estate Co., 235 N.W. 814, 254 
Mich. 49—Evans v. Orttenburger, 
217 N.W. 753, 242 Mich. 57. 

Mo.—Rosebrough v. Montgomery 
Ward & Co., App., 215 S.W.2d 295. 
Mont.—Sullivan v. Northern Pac. Ry. 

Co., 94 P.2d 651, 109 Mont. 93. 

N.D.—Corpus Juris cited in Zeis v. 
Great Northern Ry. Co., 236 N.W. 
916, 919, 61 N.D. 18. 

Ohio.—Corpus Juris quoted in Toth 
Provision Co. v. Bagnull, 3 N.E.2d 
645, 648, 52 Ohio App. 176. 

Pa.—Bartek v. Grossman, 62 A.2d 
209, 356 Pa. 522—Beck v. Stanley 
Co. of America, 60 A.2d 306, 355 
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Pa. 608—Lewis v. Duquesne In¬ 
clined Plane Co., 28 A.2d 925, 346 
Pa. 43—Glancy v. Meadville Bread 
Co., 17 A.2d 395, 340 Pa. 452-. 
Parris v. John B. Kelly, Inc., 183 
A. 921, 321 Pa. 78—'Corpus Juris 
cited in McMasters v. Grennan 
Bakeries Co., 172 A. 402, 403, 315 
Pa. 44. 

45 C.J. p 947 note 80. 

Statute barring- recovery 

This rule is not changed by a stat¬ 
ute barring recovery if plaintiff could 
have avoided the consequences to 
himself caused by defendant’s neg¬ 
ligence.—Georgia R., etc., Co. v. Me- 
Elroy, 136 S.B. 85, 36 Ga.App. 143. 
Walking backward 

(1) Particular persons injured 
while walking backward have been 
held guilty of contributory negli¬ 
gence. 

Mich.—Pentz v. Wetsman, 257 N.W. 
735, 269 Mich. 496—Evans v. Ort¬ 
tenburger, 217 N.W. 753, 242 Mich. 
57. 

Mo.—^Keeter v. Devoe & Raynolds, 
93 S.W.2d 677, 338 Mo. 978. 

(2) An employee, however, who 
had a legal right to walk backward 
in the performance of his duties was 
held not guilty of contributory neg¬ 
ligence.—Mullin V. Welsbach Street 
Lighting Co. of America, 179 A. 71, 
318 Pa. 552. 

Elevator shaft 

If an elevator shaft is properly 
lighted, a person who approaches it 
is charged with the duty of seeing 
whether or not the elevator door ia 
open when the elevator is not at that 
floor.—Douville v. Northeastern 
Warehouse Co., 10 A.2d 394, 337 Pa. 
188. 

Duty to inspect 

(1) Where a situation suggests 
investigation and inspection in order 
that its dangers may be fully dis¬ 
closed, a person is under the obliga¬ 
tion of investigating and inspecting. 
—Boland v. Thompson, Mo.App., 142 
S.W.2d 790. 

(2) Store owner who permitted 
bakery company to put up sign in 
front of store advertising company’s 
merchandise had duty to see that 
sign was properly installed and 
maintained as respects his right to 
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to observe and discover a danger 'which would have 
been observed and discovered by an ordinarily pru¬ 
dent person is guilty of contributory negligence.86 
Reasonable use of the faculties means such use as 
an ordinarily prudent person would have made of 


them under the circumstances;^*^ and plaintiff is 
not contributorily negligent where he fails to ob¬ 
serve or discover dangers which would not have 
been observed or discovered by an ordinarily pru¬ 
dent person under the same circumstances.^^ 


recover for injuries sustained when 
his hand was cut by sign, where sign 
was put up for benefit of company 
and store owner.—McMasters v. 
Grennan Bakeries Co., 172 A. 402, 
315 Pa. 44. 

8S. Mont.—Sullivan v. Northern 

Pac. Ry. Co., 94 P.2d 651, 109 Mont. 
93, 

N.C.—Porter v. Niven, 19 S.E.2d S64, 
221 N.C. 220. 

Pa.—Boock V. Acme Markets, 32 A. 
2d 759, 347 Pa. 501—Rogers v. Max 
Azen, Inc., 16 A.2d 529, 340 Pa. 328 
—Ziegler v. Western Union Tele¬ 
graph Co., 179 A. 45, 319 Pa. 274 
—Ward V. Horn & Hardart Baking 
Co., 62 A.2d 97, 163 Pa.Super. 422. 
■When, means of knowledge are 
open and, palp-able, failure to use is 
negligence.—Boltinghouse v. Thomp¬ 
son, Tex.Civ.App., 12 S.W.2d 253. 
Customer; patron 

(1) In general. 

IT.S.—^Watkins v. Piggly Wiggly Bird 
Co., C.C.A.MO., 31 F.2d 889, 

Cal.—Brisbin v. Wise Co., 44 P.2d 
■622, 6 CaLApp.2d 441. 

Fla—Clyde Bar, Inc., v. McClamma, 
10 So.2d 016, 152 Fla. 118. 

Ga.—Lane Drug Stores v. Story, 35 
S.E.2d 472, 72 Ga.App. 886. ' 

Ky.—Price v. T. P. Taylor & Co., 196 
S.W.2d 312, 302 Ky. 736. 

La.—Ransom v. Kreeger Store, App., 
158 So: 600. 

Mich.—Shorkey v. Great Atlantic & 
Pacific Tea Co., 243 N.W. 257, 259 
Mich. 450—Domzalski v. Ver Hov- 
en, 235 N.W. 232', 253 Mich.- 497. 

Mo.—^Heidland v. Sears, Roebuck & 
Co., 110 S.W.2d 795, 233 Mo.App. 
874. 

N.M.—Seal v, Safeway Stores, 147 P. 

2d 359, 48 N.M.-200. ■ 

N.T.—'McKay v. Carsons Department 
Store, 31 N.Y.S.2d’ 378, 263 App.Div. 
820—Conroy v. Saratoga Springs 
Authority, 19 N.Y.S.2d 538, 259 

App.Div. 365, affirmed 31 N.E.2d 
197, 284 N.Y. 723. 

Pa.—Boock V. Acme Markets, 32 A. 
2d 759, 347 Pa. 501—Larson v. N. 
Snellenburg & Co., 35 A.2d 540, 154 
Pa.Super. 63—Dudley v. Penn Fruit 
Co., Com.Pl., 32 Del.Co. 448—Berar- 
di V. Great Atlantic & Pacific Tea 
Co., Com.Pl., 49 Lack.Jur, 161— 
Hilbert v. Goldberg, Com.Pl., 22 
Leh.L.J, 175—^Hixenbaugh v. Mc- 
Crory Co., Com.Pl., 20 Wash.Co. 
184, affirmed Hixenbaugh v. J. G. 
McCrory Co., 20 A.2d 910, 2l A.2d 
242, 145 Pa.Super. 586. 

(2) Patent defect or obstruction 
on floor.—Robinson v. C. & J. Pisk- 
osh, Inc., 19 N.Y.S.2d 940, 259 App. 


I Div. 544, appeal denied 20 N.Y.S.2d 
984, 259 App.Div. 1000. 

(3) Change in floor level; step 
down. 

Fla.—Matson v. Tip Top Grocery Co., 
9 So.2d 366, 151 Fla. 247. 

Ill.—Heston v. Jefferson Bldg. Corp., 
76 N.E.2d 248, 332 Ill.App. 585. 

La.—Burdeaux v. Montgomery Ward 
& Co., App., 192 So. 728. 

N.M,—Seal V. Safeway Stores, 147 P. 
2d 359. 48 N.M. 200. 

(4) Large obstruction.—^Walker v. 
Roosevelt Hotel Co., 241 N.W. 484, 
214 low^a 1150. 

(5) Large obstruction at entrance. 
—Simmonds v. Penn Fruit Co., 47 
A.2d 231, 354 Pa. 154. 

(6) Obstruction in aisle of store.— 
Lane Drug Stores v. Story, 35 S.E.2d 
472, 72 Ga.App. 886. 

(7) Unobscured step in doorway. 
—Hixenbaugh v. J. G. McCrory Co., 
20 A.2d 910, 21 A.2d 242, 145 Pa.Su- 
per. 586. 

(8) Wet and slippery condition of 
floor.—Larson v. N. Snellenburg & 
Co., 35 A.2d 540, 154 Pa.Super. 63. 
Invitee 

Cal.—Punari v. Gravem-Inglis Bak¬ 
ing Co., 104 P.2d 44, 40 Cal.App.2d 
25. 

Fla.—Matson v. Tip Top Grocery Co., 

9 So.2d 366, 151 Fla. 247. 

Mo.—Summa v. Morgan Real Estate 
Co., 165 S.W.2d 390, 350 Mo. 205. 
Pa.—Bartek v. Grossman, 52 A.2d 
209, 356 Pa. 522. 

W.Va.—Cooper v, Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 

Contractors, sabcontractars, and 
their employees 

(1) In general. 

Mo.—Kobusch v. Ruberoid Co., 194 S. 

W.2d 911, 355 Mo. 48. 

N.Y.—^Nolan v. Eros Foods, 85 N.Y. 
S.2d 243, reversed on other grounds 
89 N.Y,S.2d 655, 275 App.Div. 911. 
Pa.—Mammana- v. Easton Nat. Bank, 
12 A.2d 918, 338 Pa. 225—Fleming 
V. John Wanamaker Philadelphia, 
28 A.2d 725, 150 Pa.Super. 658. 

(2) Plumber employed by inde¬ 
pendent contractor entering on prem¬ 
ises where employer contracted for 
work owed no duty to inspect prem¬ 
ises but to observe only obvious de¬ 
fects.—Paul A, Sorg Paper Co. v. 
Hayes, 182 N.E. 886, 43 Ohio App. 
140. 

<3) Plumber commencing work 
Without determining soundness of 
floor was held • not contributorily 
negligent.—^Paul A; Sorg Paper Co. 

V. Hayes, supra. 
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A person lawfully walking on a 
stairway is charged with duty of 
keeping a general lookout in the .di¬ 
rection in which he is traveling and 
of using ordinary and reasonable 
care to avoid known or obvious dan¬ 
gers.—Dempsey-Vanderbilt Hotel v. 
Huisman, 15 So.2d 903, 153 Fla. 800, 

87. Minn.—Rue v. Wendland, 33 N, 
W.2d 593, 226 Minn. 449. 

45 C.J. p 948 note 82. 

Person who stops, listens, and 
looks in every direction whence dan¬ 
ger might come before attempting to 
go into a situation of potential dan¬ 
ger has performed every possible du¬ 
ty imposed on him, except duty of 
avoiding any danger disclosed by 
such caution, and a general finding 
of negligence will not be given effect. 
—Merritt v. Phoenix Refining Co., 
Tex.Civ.App., 103 S.W.2d 415. 

88. U.S.—Phillips Petroleum Co. v. 
Miller, C.C.A.Minn., 84 F.2d 148. 

Cal.—Madigan v. O. A. Hale & Co., 
265 P. 574, 90 Cal.App. 151. 

Iowa.—Corpus J'uris cited in Hart v. 
Stence, 257 N.W. 434, 440, 219 Iowa 
55. 

Mo.—O’Dell V. Dean, 204 S.W.2d 248, 
356 Mo. 861—Becker v, Aschen, 131 
S.W.2d 533, 3 44 Mo. 1107—Sullivan 
V. S. S. Kresge Co., 163 S W.2d 811, 
236 Mo.App. 1191—Murphy v. Fi¬ 
delity Nat. Bank & Trust Co., 49 
S.W.2d 668, 226 Mo.App. 1181. 

45 C.J. p 949 note 90. 

defects which are ordinarily plain¬ 
ly visible do not necessarily preclude 
person injured thereby from recov¬ 
ering for negligence if reasonably 
prudent person exercising due pre¬ 
caution under similar circumstances 
would not have observed the defects. 
—Miller v. Pacific Constructors, 157' 
P.2d 57, 68 Cal.App.2d 529. 

Customer; patron 

(1) Customer or patron was re¬ 
quired only to observe his general 
course.—Cameron v. Sma.ll,' Mo.App., 
175, S.W.2d 177, affirmed. Sup., 182 
S.W.2d 565. 

(2) Less attention in placing feet 
is required of customers in stores 
who walk along aisles where goods 
are displayed for the very purpose of' 
attracting their attention than is re¬ 
quired of pedestrians on sidewalks. 
—Rogers v. Max Azen, Inc., 16 A.2d 
529, 340 Pa. 328—Larson v. N, Snel¬ 
lenburg & Co., 35 A.2d 540, 154 Pa, 
Super. 63—Christman v. Segal, 17 A. 

2d 676, 143 Pa.Super. 87—-Ralston v, 
Merritt, .178 A. .159, 117 Pa.Super. 
487. 

(3) The rule requiring less attend 
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Ordinary care ta observe and appreciate danger 
or threatened danger is all that is required.^^ The 
standard from which to determine whether such 
care was exercised is the care which an ordinarily 
prudent person would exercise to the same end un¬ 
der similar circumstances.One is bound to an¬ 
ticipate and provide against that which usually hap¬ 
pens or is likely to happen and to know and appreci¬ 
ate dangers, which, under the same or similar cir¬ 


cumstances, would have been known or appreciated 
by an ordinarily prudent person,but one is not 
required to guard against that which is unusual and 
unlikely to happen or is only remotely and slightly 
probable or to know or appreciate danger where 
under the same or similar circumstances, an ordina- 
rily prudent person would not have known or ap¬ 
preciated the danger. 92 The attention and watch¬ 
fulness required are proportioned to the danger 


tion on part of customers in stores 
as to where they are going is limit¬ 
ed to aisles and passageways where 
goods are displayed.—Boock v. Acme 
Markets, 32 A.2d 759, 347 Pa. 501— 
Walker v. Stern, 200 A. 897, 132 Pa. 
Super. 343—Hilbert v. Goldberg, Pa. 
Gom.Pl., 22 L.eh.Co.L.J. 175. 

(4) Customer is not required to 
look constantly at floor to avoid slip¬ 
ping on foreign substances, until 
facts are brought to his attention 
requiring him to pursue contrary 
course.—Rankin v. S. S. Kresge Co., 
D.C.W.Va., 59 P.SuPp. 613, affirmed, 
C.C.A., 149 F.2d 934. 

(5) Close inspection for defects in 
floor of building is not usually re¬ 
quired of customer therein.—Grigs¬ 
by V. Morgan & Lindsey, La.App., 
148 So. 506. 

(6) Customer’s failure to investi¬ 
gate, however simple and easy the 
investigation might be, was not an 
omission of care on her part.—Car- 
tier V. P. M. Hoyt Shoe Corporation, 
29 A.2d 423, 92 N.H. 263. 

(7) Customer was not required to 
assume that entranceway would be 
unsafe and, therefore, be unusually 
alert.—Holmes v. Egy, Mo.App., 202 
S.W.2d 87. 

(8) Due care of customer in a 
store did not necessarily require him 
to anticipate an unsafe condition at 
the edge of the floor where he 
stepped down on the stairway to look 
to see whether it was safe, where 
he was familiar with the premises 
and had used the stairway without 
notice of any defect.—Cartier v. F. 
M. Hoyt Shoe Corporation, 29 A.2d 
423, 92 H.H. 263. 

(9) Customer may use steps with¬ 
out stopping and inspecting them.— 
American Stores Co. v. Murray, C.C. 
A.Pa„ 87 P.2d 894. 

(10) Customer was not required 
to make a critical examination of the 
aisles of store through which he 
walked, 

U. S.—S. S. Kresge Co. v. Holland, C. 

C.A.Ohio, 158 P.2d 495. 

Fla. — Sears, Roebuck & Co. v. Geiger, 

167 So. 658, 123 Fla, 446. 

(11) Customer held not guilty of 

contributory negligence.—^Finnegan 

V. Goerke Co., 157 A. 155, 9 N.J.Misc. 
1082. 


Invitee; business visitor 

Business invitee was not required 
to use as high degree of care in 
keeping her eyes on the floor as in 
watching her steps while traveling 
on a highway.—^Weir v. Bond 
Clothes, 198 A. 896, 131 Pa.Super. 54. 

One lawfully walking on stairway 
is not bound, at his peril, to discover 
and guard against every defect in 
steps he is traversing, even though, 
had his attention been directed to 
such defect, he could have readily 
avoided it.—Dempsey-Vanderbilt Ho¬ 
tel V. Huisman, 15 So.2d 903, 153 Fla. 
800. 

Elevator 

A passenger cannot walk blindly 
through an elevator door, but, if a 
hasty and cursory examination would 
lead an ordinarily prudent person to 
suppose that the elevator carriage is 
there, he Is not necessarily negligent 
! if he proceeds on the assumption.— 
O’Dell V. Dean, 204 S.W.2d 248,'356 
Mo. 861. 

89. Cal.—^Locke v. Red River Lum¬ 
ber Co., 150 P.2d 506, 65 Cal.App.2d 
322—Tong v. Sun Realty Co., 23 
P.2d 430, 132 CaLApp. 750. 

Mo.—Busker v. New York Cent. R. 

Co., App., 149 S.W.2d 449. 

45 C.J. p 949 note 88. 

90. N.D,—^Morrison v. Lee, 113 N. 

W. 1025, 16 N.D. 377, 13 L.R.A.,N. 
S., 650. 

45 C.X p 949 note 89. 

91- Ala.—Corpus Juris cited in 
City of Birmingham v. Monette, 1 
So.2d L 4, 241 Ala. 109. 

Cal.—^Walker v. Greenberger, 147 P. 
2d 105, '63 Cal.App.2d 457—Ernery 
V. Pacific Telephone & Telegraph 
Co., 110 P.2d 1079, 43 Cal.App.2d 
402. 

Conn.—Yorker v, Girard Co., 9 A. 2d 
501, 126 Conn. 96— Corpus Juris 
cited ia Corriveau v. Associated 
Realty Corporation, 188 A, 436, 
439, 122 Conn. 253. 

Mass.—Jacobs v. Moniz, 192 N.E. 515, 
288 Mass. 102—Wall v. King, 182 
N.E. 855, 280 Mass. 577—Falk v. 
Finfcelman, 168 N.E. 89, 268 Mass. 
524. 

Mich.—Hunt v. Outland, 8 N.W.2d 
135, 304 Mich. 455—Boylen v. Berk- 
ey & Gay Furniture Co., 244 N.W. 
451, 260 Mich. 211. 

Mo.—^Blackwell v. J. J. Newberry 
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Co., App., 156 S.W.2d 14—Boland 
V. Thompson, App., 142 S.W.2d 790, 
Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App., 173 S.W.2d 276, er¬ 
ror refused. 

45 C.J. p 948 note 83, p 949 note 86. 
Matters of common knowledge 

(1) As respects contributory neg¬ 
ligence, where danger is a matter of 
common knowledge, there is conclu¬ 
sive presumption that it was appre¬ 
ciated.—Porter v. Cornett, 206 S.W. 
2d 83, 306 Ky. 25—Sutherland v. Da¬ 
vis, 151 S.W.2d 1021, 286 Ky. 743. 

(2) The operation of the law of 
gravity is a matter of such common 
knowledge that all persons of ordi¬ 
nary intelligence and judgment, even 
if they are illiterate, are required 
to take notice of it.—Blomberg v. 
Trupukka, 299 N.W. 11 , 210 Minn. 
523. 

Slipperiness of wet surface 
La.—Lawson v. D. H. Holmes Co., 
App., 200 So. 163. 

Change in elevation between walk 
and parking area. 

N.M.—Seal v. Safeway Stores, 147 P. 

2d 359, 48 N.M. 200. 

Crocery store 

Visitors to grocery store, about 
which boxes, cartons, etc., are com¬ 
monly placed in disorderly way as 
ordinary and usual incident of busi¬ 
ness, must expect to find and guard 
against such condition.—Chalmers v. 
Great Atlantic & Pacific Tea Co., 192 
A. 419, 172 Md. 552. 

Bugs 

A purchaser of small hooked rugs 
was bpund to know that such rugs 
have a tendency to slip when stepped 
on.—^Wilkinson v. Rich's Inc., 48 S. 
E.2d 552, 77 Ga.App. 239. 

Disinfectant 

A well-educated woman had no 
right to assume from words safe 
and non-irritating on label of can 
of disinfectant that such undiluted 
disinfectant, if accidentally splashed 
into her eye, could cause no irrita¬ 
tion or harm thereto.—Bender v. 
William Cooper & Nephews, 55 N.E. 
2d 94, 323 IlLApp. 96. 

92. La.—Gremilllon v* American 

Creosote Works, App., 14 So.2d 72. 
Md-— Corpus Juris cited in Potomac 
Edison Co. v. State, 177 A. 163, 169, 
168 Md. 156. 

Mass.—Jacobs V. Moniz, 192 N.E. 
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reasonably to be apprehended;^^ if one has reason 
to apprehend danger, he must exercise due care to 
be on the lookout for it,^^ but a failure to look for 
danger when there is no reason to apprehend any 
is not contributory negligence.95 

Plaintiff’s failure, where the duty to look exists, 
to see what is plainly visible is contributory negli¬ 
gence.^® One is charged with seeing what he would 
have seen had he looked^*^ where he is under a duty 


to look;^s he is held to have seen what he should 
have seen if exercising ordinary care and caution 
for his own safety,but, in the absence of actual 
knowledge, one is not ordinarily charged with 
knowledge of latent or concealed defects.^ Knowl¬ 
edge, on the part of the person injured, of the de¬ 
fect or danger will be presumed where it was his 
duty to know it,^ or where the defective thing was 
made or constructed by him.^ It has been held that 
the fact that a person has had an opportunity to 


615, 288 Mass. 102—^Wall v. King, 
182 N.B. 855, 280 Mass. 577. 

—Miller v. Daniels, l66 A. 30, 86 
K.H. 193—^Piatek v. Swindell, 151 
A. 262, 84 N.H. 402. 

Pa.—Graft v. Scott Bros., 172 A. 659, 
315 Pa. 262. 

Tenn.—Johnson v. City of Alcoa, 145 
S.W.2d 796, 24 Tenn.App. 422. 

'VVyo.—Van Horn v. Wyoming Game 
and Fish Commission, 92 P.2d 560, 
54 Wyo. 346. 

46 C.J. p 949 note 90. 

93, Conn.—Baraglia v. Brilhart, 60 
A.2d 504, 134 Conn. 690—Lutzen 
V. Henry Jenkins Transp. Co., 54 
A.2d 267, 133 Conn. 669. 

Zone of danger 

Common prudence requires alert 
watchfulness and celerity in getting 
out of zone of danger, and caution in 
getting into such zone.—Glancy v. 
Meadville Bread Co., 17 A.2d 395, 340 
Pa. 452. 

94. Mo.—Smith v. Brune, App., 187 
S.W.2d 65. 

Ol3strnctions in store 

One entering store where he must 
reasonably expect to find boxes, bags, 
or like obstructions, placed irregular¬ 
ly on floor, must look for them and 
may not complain of injuries result¬ 
ing from fall over such an obstruc¬ 
tion because of his failure to look.— 
Chalmers v. Great Atlantic & Pacific 
Tea Co., 192 A. 419, 172 Md. 552. 

^5. U.S.—Sears, Roebuck & Co. v. 
Scroggins, C.C.A.Mo., 140 F.2d 718 
—Standard Oil Co. v. Burleson, C. 
C.A.Pla., 117 P.2d 412—Phillips 
Petroleum Co. v. Miller, C.C.A. 
Minn., 84 P.2d 148. 

■Cal.—Brandenburg v. Pacific Gas & 
Elec. Co., 169 P.2d 909, 28 Cal.2d 
282—^Vincent v. Los Angeles 
Transit Lines, 183 P.2d 713, 81 Cal. 
App.2d 195. 

Colo.—Gallagher Transp. Co. v. Gig- 
grey, 71 P.2d 1039, 101 Colo. 116. 
Fla.—Dempsey-Vanderbilt Hotel v. 
Huisman, 15 So.2d 903, 153 Fla. 800 
—Crosby v. Donaldson, 116 So. 231, 
95 Fla. 365. 

-Kan.—Buck y. Miller Amusement 
Co., 200 P.2d 286, 166 Kan. 205— 
Corpus Juris cited in Bradley v. 
Allis Hotel Co., 109 P.2d 165, 170, 
153 Kan. 166. 


Ky.—Foreman v. Western Union Tel¬ 
egraph Co., 14 S.W.2d 1079, 228 
Ky. 300. 

Mass.—Stiles v. Wright, 32 N.E.2d 
220, 308 Mass. 326. 

Mich.—^Evans v. S- S. Kresge Co., 
288 N.W. 322, 290 Mich. 698, re¬ 
heard 291 H.W. 191, 290 Mich. 698 
—Johnson v. City of Pontiac, 267 
N.W. 795, 276 Mich. 103—Lawrence 
V. Bartling & Dull Co., 238 N.W. 
180, 255 Mich. 580. 

Mo.—Elgin V. Kroger Grocery & 
Baking Co., 206 S-W.2d 501, 357 
Mo. 19—^Long V. F. W. Woolworth 
Co., 159 S.W.2d 619—Willig v. Chi¬ 
cago, B, & Q. R. Co., 137 S.W.2d 
430, 345 Mo. 705—Cento v. Security 
Bldg. Co., 99 S.W.2d 1—Essenpreis 

V. Elliott’s Department Store Co., 
App., 37 S.W.2d 458, certiorari 
quashed State ex rel. Elliott’s De¬ 
partment Store Co. v. Haid, 51 S. 

W. 2d 1015, 330 Mo. 959. 

N.Y.—Hart v. State, 78 N.Y.S.2d 734, 
192 Misc. 492. 

S.D.—Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 725, 7l S.D. 
132. 

Tenn.— Corpus Juris cited in Batts v. 
City of Nashville, 123 S.W.2d 1099, 
1103, 22 Tenn-App. 418—P. & B. 
Storage & Transfer Co. v. Lane, 11 
Tenn.App- 237. 1 

45 C.J. p 950 note 95. 

Customer or patron i 

Ala.—Great Atlantic & Pacific Tea 
Co. V. Miller, 156 So. 834, 229 Ala. 
313. 

Mich.—^Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807, 299 
Mich. 59. 

Mo.—Cameron v. Small, 182 S.W.2d 
565. 

96. U.S.—^New York Telephone Co. 

V. Beckers, C.C.A.N.Y., 30 P.2d 578. 
Mo.—^Reeves v. Thompson, 211 S.W. 

2d 23, 357 Mo. 847—Kobusch v. 
Ruberoid Co., 194 S.W.2d 911, 355 
Mo. 48—^Dempsey v. Horton, 84 S. 

W. 2d 621, 337 Mo. 379—McGraw v. 
Montgomery, 185 S.W.2d 309, 239 
Mo.App. 239—^Parris v. Thompson, 
App., 168 S.W.2d 439—^Rohmann v. 
City of Richmond Heights, App., 
135 S.W.2d 378—Dowler v. Kurn, 
App., 119 S.W.2d 852. 

Failure to see as failure to look 
Mo.—^Brooks v. City of Ste. Gene¬ 
vieve, App., 164 S.W.2d 1^4. 
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97. Mich.—Rife v. Colestock, 297 N. 

W. 238, 297 Mich. 194. 

Mont.—Kopping v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

Pa.—Hartley v. Navickis, Com.Pl., 33 
Del.Co. 161. 

W.Va.—Craft v. Fordson Coal Co., 
171 S.B. 886, 114 W.Va. 295. 

Bach case depends on own facts 
There is no exact test by which 
the question may be determined 
whether a dangerous condition is so 
open and obvious that one is bound 
to see it, hence each case must de¬ 
pend on its own facts and circum¬ 
stances.—Schwartz v. S. S. Kresge 
Co., 185 S.W.2d 37, 238 Mo.App. 1165. 
93. Ill.—Grubb V. Illinois Terminal 
Co., 8 N.B.2d 934, 366 Ill. 330. 

Minn.—Gillson v. Osborne, 19 N.W. 

2d 1, 220 Minn. 122. 

Mo.—Curtis V. Capitol Stage Lines 
Co., App., 27 S.W.2d 747. 

Wash.—Smith v. Manning's, Inc., 126 
P.2d 44, 1? Wash.2d 573. 

99. La.—Hamilton v. Lee, App., 144 
So. 249. 

1. Cal.—Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 Cal.App.2d 629. 

Obscuration not cause 

The obscuration is never the legal 
cause of injuries resulting from a 
hidden dangerous condition but op¬ 
erates in certain cases to relieve the 
injured person from the contributory 
negligence of failing to observe the 
danger.—^De Clerico v. Gimbel Bros., 
50 A.2d 716, 160 Pa.Super. 197. 

2. Cal. — Scott V. George A. Fuller 
Co., 107 P.2d 55, 41 Cal.App.2d 501. 

45 C.J. p 949 note 84. 

Xiatent defect 

Cal.—Scott V. George A. Fuller Co., 
107 P.2d 55, 41 Cal.App.2d 501. 
Inspector 

Federal inspector who, while test¬ 
ing temperatures of concrete in dam, 
sought to enter gallery through 
bulkhead built with green timbers 
which had shrunk and which gave 
way, was not precluded from recov¬ 
ering against contractor on theory 
that he w'as a general inspector and 
should have discovered the defect.— 
Miller v. Pacific Constructors, 157 P, 
2d 57, 68 Cal.App.2d 529. 

3. Mo.—Shuck V. Security Realty 
Co., App., 201 S.W. 559. 

45 C.J. p 949 note 85. 
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learn of the defect <>t -danger is evidence of knowl¬ 
edge of it.'* 

While it has been asserted that in determining 
whether one is guilty of contributory negligence the 
situation is to be considered in the light of circum¬ 
stances as they actually existed, not as plaintiff 
viewed them,^ it is well established that knowledge 
of danger or threatened danger will not be imput¬ 
ed to one who is deceived by appearances calculat¬ 
ed to deceive an ordinarily prudent person.^ 

Forgetfulness or inattention to danger. Momen¬ 
tary forgetfulness of, or inattention to, a known 
danger may, and usually does, amount to negli¬ 
gence,'^ but forgetfulness of, or inattention to, such 


65 C.J.S. 

danger will not always constitute negligencc.5 
When a person has exercised the care and caution 
which an ordinarily prudent person would have ex¬ 
ercised under the same or similar circumstances 
he is not negligent merely because he temporarily 
forgot or was inattentive to a known danger.^ 
To forget or to be inattentive is not negligence 
unless it amounts to a failure to exercise ordinary 
care for one's safety.^o Regard must be had to the 
exigencies of the situation,^! and the circumstances 
of the particular occasion.12 Circumstances may 
exist under which forgetfulness or inattention to a 
known danger may be consistent with the exercise 
of ordinary care,i3 as where the situation requires 
one to give undivided attention to other matters, 
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4 . Mo.—Matthews v. St. Louis Grain 
El. Co., 59 Mo. 474. 

45 C.J. p 949 note 87. 

5. Ark.—Missouri Pac. R. Co. -v. Ha¬ 
vens, 261 S.W. 31, 164 Ark, 108. 

6. Cal-—Brandenburg- v. Pacific Gas 

& Elec. Co., 169 P.2d 909, 28 Cal.2d 
282—^Vincent v. Los Angeles 

Transit Lines, 183 P.2d 713, 81 Cal. 
App.2d 195. 

Kan.—Bradley v. Allis Hotel Co., 109 
P.2d 165, 153 Kan. 166. 

Minn.—'Corpus Juris cited, iu Rue v. 
Wendland, 33 N.W.2d 593, 596, 226 
Minn. 449. 

Tenn.—P. & B. Storage & Transfer 
Co. V. Lane, 11 Tenn.App. 237. 
Vt.-^Manley v. Haus, 32 A.2d 668, 
113 Vt. 217—Bates v. Rutland R. 
Co., 165 A. 923, 105 Vt. 394. 

45 C.J. p 950 note 94. 

Business invitee who opened door 
intending to enter defendant's auto¬ 
mobile showroom and fell to bottom 
of an abrupt flight of stairs after 
having seen girls working in office 
through window beside door and 
having seen automobiles on floor 
through a large window was enti¬ 
tled to rely to a reasonable extent on 
appearances, even though he mis¬ 
judged the actual situation, as re¬ 
spects defendant’s liability for inju¬ 
ries sustained by invitee.—Skidd v. 
Quattrochi, 23 N.E.2d 1009, 304 Mass. 
438. 

Stairway 

Plaintiff who mistook platform 
part way down stairs as next step 
and fell could not recover from 
building owner for injuries, notwith¬ 
standing alleged shadows on the 
stairs and absen-ce of handrail, where 
there were walls on each side of the 
stairway and sufficient natural light 
to enable plaintiff to see each step 
and he had ascended, the stairs a few 
minutes before and so should have 
known the condition and should have 
exercised due care in observing 
where he was stepping-—Mammana 
V. Easton Nat. Bank, 12 A.2d 918, 338 
Pa. 225. 


7. U.S.—Lynch v. Scalia, D.C.Pa., 45 

E.Supp. 68. 

La.—Corpus Juris Q.uote4 at length 
iu Gustine v. Big Chain Stores, 
App., ISO So. 852, 854. 

Mich.—Rice v. Goodspeed Real Es¬ 
tate Co., 235 N.W. 814, 254 Mich. 
49. 

Pa.—Clark v, Pittsburgh Rys. Co., 
171 A. 886, 314 Pa. 404. 

Va.—Hancock v. Norfolk & "W. Ry. 

Co., 141 S.E. 849, 149 Va. 829. 
W.Va.—Corpus Juris cited in Corn- 
well V. S. S. Kresge Co., 164 S.E. 
156, 157, 112 W.Va. 237. 

45 C.J. P 950 note 96. 

Sleep 

(1) Generally, it constitutes con¬ 
tributory negligence for one in a po¬ 
sition of peril to allow himself to 
become incapacitated by sleep from 
protecting himself from injury.—■ 
Capitol Motor Lines v. Billingslea, 
21 So.2d 240, 246 Ala. 501, 157 A.L.R. 
1207. 

(2) The rule of contributory neg¬ 
ligence governing circumstances 
where the act of plaintiff was done 
voulntarily or per incuriam would 
not be the same as where the act 
was done while plaintiff was asleep, 
unless he had been negligent in going 
to sleep.—Capitol Motor Lines v. 
Billingslea, supra. 

S. Cal.—Hall V. Barber Door Co., 23 
P.2d 279, 218 Cal. 412. 

Idaho.—Butland v. City of Caldwell, 
6 P.2d 493, 51 Idaho 483. 

La.—^Delahoussaye v. City of New 
Iberia, App., 35 So.2d 477—Gus-tine 
V. Big Chain Stores, App., 180 So. 
852. 

Miss.— Corpus Juris cited in Stand¬ 
ard Oil Co. V. Decell, 16$ So. 379, 
386, 175 Miss. 251. 

Mo.—Goldman v. City of Columbia, 
App., 211 S.W.2d 541. 

45 C.J. p 950 note 97. 

9, Conn.—Johnson v.^ Pulidy, 165 A. 
355, 116 Conn. 443. 

Idaho.-— Corpus Juris quoted in Den¬ 
ton V. City of -Twin Palls, 28 P.2d 
202, 204, 64 Idaho 35— Corpus Ju¬ 
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ris quoted in Butland v. City of 
Caldwell, 6 P.2d 493, 496, 51 Idaho, 
483. 

La.—Gustine v. Big Chain Stores, 
App., ISO So. 852. 

Mich.—Ebel v. Eruzewski, 296 N.W. 
715, 296 Mich. 654. 

Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251. 

45 C.J. p 950 note 9'8. 

10. Cal.—Neel v. Mannings, Inc., 122 
P.2d 576. 19 Cal.2d 647—Gibson v. 
Mendocino County, 105 P.2d 105, 16 
Cal.2d 80—Lay v. Pacific Perforat¬ 
ing Co., 144 P.2d 395, 62 Cal.App.2d 
2'33, supersedeas denied 146 P.2cl 
923, 63 Cal.App.2d 452—Matteoni 

V. Pacific Gas <& Electric Co., 127 
P.2d '574, 53 Cal.App.2d 260—Heck¬ 
ler V. McDonnell, 109 P.2d 426, 42* 
Cal.App.2d 515—McStay v. Citizens’ 
Nat. Trust & Savings Bank of Los 
Angeles, 43 P.2d 560, 5 Oal.App.2d 
•595. 

Miss.—Standard Oil Co. v. Decell, 166 ' 
So. 379, 175 Miss. 251. 

Ohio.— Corpus Juris quoted in Toth 
Provision Co. v. Bagnujl, 3 N.E.2d 
645, 648, 52 Ohio App. 176. 

Tex.— Corpus Juris quoted in Wal- 
green-Texas Co. v. Shivers, 154 S.. 

W. 2d 625, 630, 137 Tex. 493. 

45 C.J. p 950 note 99. 

11. U.S.—^Kane v. Northern Cent. R. 
Co., Pa., 9 S.Ct. 16> 128 U.S. 91,. 
32 L.Ed. 339. 

12. U.S.—^Kane v. Northern Cent. R. 
'Co., supra. 

13. Colo.—Mountain States Tele¬ 

phone & Telegraph Co. v. Sanger, 
287 P. 866, 87 Colo. 369. 

Ga.— 'Corpus Juris quoted in Houston 
V. Taylor, 179 S.H 207, 210, 50 Ga.. 
App. 811. 

Miss.— (Corpus Juris cited in Stand¬ 
ard Oil Co. V. Decell, 166 So. 379,. 

. 383, 175 Miss. 251. 

Ohio.— Corpus Juris’ quoted in Torok 
V. Stambaugh-Thomipson Co., App., 
43. N.E.2d 653, 656. 

45 C.J. p 9'51 note 3, 

14. Ga.—Corpus Juris, quoted ini 
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or is such as to produce hurry^^ or confusion,or 
where conditions arise suddenly which are calculat¬ 
ed to divert one^s attention momentarily from the 
danger.^'^ In order to excuse forgetfulness of, or 
inattention to, a known danger, some fact, condi¬ 
tion, or circumstance must exist which would divert 
the mind or attention of an ordinarily prudent per¬ 
son mere lapse of memory is not sufficient, 
and, if, under the same or similar circumstances, an 
ordinarily prudent person would not have forgot¬ 
ten or have been inattentive to the danger, such 
conduct constitutes negligence.^^ 

Warnings or notices of danger. One is guilty of 
negligence if he exposes himself or his property to 
danger in disregard of warnings^i or notices of the 
danger from which the injury arose,^2 when an or¬ 


dinarily prudent person similarly situated would not 
have incurred the danger; but in order to be prop¬ 
er for consideration in this connection the warning 
must be sufficiently definite to inform him of the 
danger^s and must be given in time for him to es¬ 
cape it.24 

§ 121. Exposure to Knov^n and Appreciated 
Dangers 

One who knows and appreciates or shouJd know and 
appreciate the existence of danger from which injury 
may be anticipated must exercise ordinary care to avoid 
such injury. 

One who knows and appreciates, or in the exer¬ 
cise of ordinary care should have known and ap¬ 
preciated, the existence of danger from which in- 


Houston V. Taylor, 179 S.E 207, 
210, 50 Ga.App. 811. 

Ohio.—Corpus Juris q.uoted in Torok 
V. Stambaugh-Thompson Co., App., 
43 N.E.2d 653, 656. 

Wis.—^Criswell v. Seaman Body Cor¬ 
poration, 290 N.W. 177, 233 Wis. 
606. 

4'5 C.J. p 951 note 4. 

15. Ga.—Corpus Juris g.Uot6d in 

Houston V. Taylor, 179 S.E. 207, 
210, 50 Ga.App. 811. 

Ohio.—Corpus Juris quoted in Torok 
V. Stamhaugh-Tliompson Co., App., 
43 N.E.2d 653, 656. 

45 C.J. p 951 note 6. 

16. Ga.—Corpus Juris quoted in 

Houston V. Taylor, 179 S.E. 207, 
210, 50 Ga.App. 811. 

45 C.J. p 951 note 6. 

17. Ga.—Corpus Juris quoted in 

Houston V. Taylor, 179 S.E. 207, 
210, 50 Ga.App. 811. 

La.—Black v. American Mut. Lia¬ 
bility Ins. Co., App., 37 So.2d 63. 

•Ohio.—Corpus Juris quoted in Torok 
V. Stambaugh-Thompson Co., App., 
43 N.B.2d 653, 656. 

Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 166. 

45 C.J. p 951 note 7. 

'18. Idaho.—Call v. City of Burley, 
62 P.2d 101, 67 Idaho 58. 

La.—Gustine v. Big Chain Stores, 
App., 180 So. 862. 

Mo.—iCorpus Juris quoted in Gold¬ 
man V. City of Columbia, App., 211 
S.W.2d 541, 543. 

Pa.—Horvath v. Morrison, 25 A.2d 
324, 344 Pa. 434. 

Tenn.—Peters v. Tennessee Cent. Ry., 
167 S.W.2d 973, 179 Tenn. 509— 
Pass V. Jones, 64 S.W.2d 511, 16 
Tenn.App. 321. 

45 C.J. p 951 note 8. 

Customer 

(1) In general. 

-N.M.—Seal v. Safeway Stores, 147 
P.2d 359, 48 N.M. 200. 

—Burckhalter v. F. W. Wool worth 


Co., 16 A.2d 716, 340 Pa. 300— 
Berardi v. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 49 Lack.Jur. 
161. 

IVash.—Tyler v. F. W. Woolworth 
Co.. 41 P.2d 1093. 181 Wash. 125. 

(2) It has been held that a cus¬ 
tomer who forgets or is inattentive 
to danger where his attention is 
distracted to a display of merchan¬ 
dise is not guilty of contributory neg¬ 
ligence. 

La.—Ransom v. Kreeger Store, App., 
15S So. 600. 

Ohio.—Bickley v. Sears, Roebuck & 
Co., 23 N,E.2d >505, 62 Ohio App. 
ISO. 

(3) On the other hand, it has been 
held that a display of merchandise 
kept for sale does not lessen the de¬ 
gree of care required to be exercised 
by customer for his own safety in 
walking about merchant’s premises. 
La.—Knight v. Travelers Ins. Co., 

App., 32 So.2d 508—Battles v. Wel- 
lan, App., 195 So. 663. 

Mich.—Boyle v. Preketes, 247 N.W. 
763, 262 Mich. 629. 

Pa.—Subasky v. Great Atlantic & Pa¬ 
cific Tea Co., 53 A-2d 840, 161 Pa. 
Super, 90. 

(4) Pedestrian who in broad day¬ 
light stepped into a store entry in 
which there was a stairway leading 
to the basement and fell down stairs, 
while she was looking at a show win¬ 
dow and was paying no attention to 
where she was going, was negligent. 
—Blodgett V. B. H. Dyas Co., 60 P. 
2d 801, 4 Cal.2d 511. 

(5) Merchandising truck, track box 
on wheels, automobile with, usual 
chromium trim, and ordinary display 
counter, were not “distracting cir¬ 
cumstances” that would excuse cus¬ 
tomer in garage from observing six- 
inch riser in floor.—^Anderson v. 
Sears, Roebuck & Co., 26 N.W.‘2d 
355, 223 Minn. 1. 

(6) A customer did not act unrea¬ 
sonably in looking around store for 
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her daughter rather than at floor.—> 
Wills V. J. J. Newberry Co., Ill P.2d 
346, 43 Cal.App.2d 595. 

(7) A customer is not absolved 
from exercise of reasonable watch¬ 
fulness as to where she is placing 
her feet in leaving store simply 
because she is carrying a large 
bundle.—Seal v. Safeway Stores, 147 
P.2d 359, 48 N.M. 200. 

Attention distracted hjr danger vol¬ 
untarily incurred 
Plaintiff was not excused froih 
ercise of ordinary care by which he 
could have discovered hole into 
which he fell because danger in 
which he voluntarily placed himself 
prevented him from so doing when 
it was obvious that in absence ot 
danger to which his attention was 
directed he could have seen the hole 
and avoided injury.—Jackson v. 
Sheppard, 8 S.E.2d 410, 62 Ga.App. 
142. 

19. Mo.—Corpus Juris quoted in 
Goldman v. City of Columbia, App., 
211 S.W.2d 541, 543. 

Vt.—Britch v. Sheldon, 110 A. 7, 94 
Vt. 235. 

20. La.—Gustine v. Big Chain 
Stores, App., 180 So. 852. 

45 C.J. p 9'51 note 10. 

21. La.—Preto v. Craven Sz Lang, 
128 So. 676, 14 La.App. 130. 

Wash.—Nelson v. Bjelland, 95 P.2d 
784, 1 Wash.2d 26S, 125 A.L.R, 641, 
45 C.J. p 961 note 11. 

22. Pa.—Greis v. Hazard Mfg. Co-r 
58 A. 474, 209 Pa. 276. 

45 C.J. p 951 note 1:2. 

23. Minn.—Schroepfer v. City of 
Sleepy Eye, 10 N.W.2d 398, 21& 
Minn. 525. 

45 C.J. p 951 note 13. 

24. Cal.—Anderson v. Matson Nav. 
Co., 13 P.2d 1041, 125 Cal.App. 447. 

La.—Fischer v. Dufresne, App,, 192' 
So. 109. 

45 C.J. p 952 note 14,. 
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jury might reasonably be anticipated must exercise 
ordinary care to avoid such injury."^ One must 
also exercise ordinary care to avoid the consequenc¬ 
es of another’s negligence,”® Thus, where the de¬ 


65 C.J.a 

feet or danger is patent or obvious, it is contribu¬ 
tory negligence to fail to exercise ordinary care to 
avoid it.2'^ Conduct involving an undue risk of 


25. U.S.—Wilson & Co. v. Burkhold¬ 

er, C,C.A.Pa.. 64 P.2d 40 —Coffman 
V. Southt?rn Coal Co., D.C.Ark., 52 
F.Supp, 351. 

Cal.—LoIIi V. Market St, Ry. Co., 110 
P.2d 436, 43 Cal.App.2d 166—^Dress¬ 
er V. Southern California Edison 
Co., 82 P.2d f+65. 28 Cal.App.2d 510 
—Anderson v. Western Pac. R. Co., 
61 P.2d 1209, 17 Cal.App.2d 244. 

Ga.—Ergle v. Davidson, 29 S.E.2d 
445. 70 Ga.App. 704—Taylor v. Mor¬ 
gan, 188 S.E. 44, 54 Ga.App. 426. 

Ill.—Little V. Illinois Terminal R. 
Co., 60 >7.E.2d 123, 320 lU.App. 163 
—Munden v. East St. Louis Light 
& Power Co., 247 Ill.App. 270. 

Iowa.—Corpus O’uris cited in Per¬ 
kins V. Schmit Const. Go., 245 N-W. 
343, 346, 215 Iowa 350. 

La.—^Antoine v, Consolidated-Vultee 
Aircraft Corp., App., 33 So.2d 435— 
Knight V. Travelers Ins. Co., App., 
*32 So.2d 508—^Walker v. Southern 
Advance Bag & Paper Co., App., 150 
So. 865, 

Me.—Gile v. New Hampshire Gas & 
Electric Co., 16S A. 553, 132 Me. 168 
—Cooper & Co. v. American Can 
Co., 153 A. 889, 130 Me. 76. 

Mich.—Laughton v. City of Detroit, 
248 N.W. 602, 263 Mich. 224. 

Minn.—^Veaasen v. Pillsbury Flour 
Mills Co.. 27 N-W.2d 413, 223 Minn. 
396—Aide v. Taylor, 7 N.W.2d 757, 
214 Minn. 212, 145 A.L.R. 530. 

Mo.—Paubel v. Hitz, 96 S.W.2d 369, 
339 Mo. 274—Benton v. Crown 
Drug: Co.. App., 192 S.W.2d 512. 

N.H.—Masters v. Public Service Co. 
of New Hampshire, 25 A.2d 499, 
92 N-H. 85. 

N.Y.—Losie v. Frisk, 278 N.Y.S. 25, 
243 App.Div. 825. 

N.C.—Morrison v. Cannon Mills Co., 
26 S.E.2d 857, 223 N.C. 387. 

Ohio.—Ivory v. Cincinnati Baseball 
Club Co., 24 N.E.2d 837, 62 Ohio 
App. 514. 

Pa.—Horvath v. Morrison, 25 A. 2d 
324, 344 Pa. 434—Hild v. Mont¬ 
gomery, 20 A.2d 228, 342 Pa. 42— 
Ziegler v. Western Union Tele¬ 
graph Co., 179 A. 45, 319 Pa. 274 
—McMasters v. Grennan Bakeries 
Co., 172 A. 402, 315 Pa. 44—Arm¬ 
strong V. Warner Bros. Theatres, 
64 A.2d 831, 161 Pa.Super. 385— 
Feinstein v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. lS2— 
Bledlingmaier v. City of Scranton, 
Com.PL, 50 Lack.Jur. 44—De Nezza 
V. A. E. Troutman Co., Com.PL, 30 
West.Co.L.J. 245. 

S.D.—Niagara Fire Ins. Co. of New 
York V. Standard Oil Co., 267 N.W. 
55. 63 S.D. 143. 

Tenn.—Illinois Cent. R. Co. v. Nich¬ 
ols, 118 S.W.2d 213, 173 Tenn. 602 


—Tennessee Electric Power Co. v. 
Hanson, 79 S.W.2d 818. 18 Tenn. 
App. 542—Wylie v. Green River 
Lumber Co., 8 Tenn.App. 373. 

Tex-—Loughry v. Hodges, Civ.App., 
215 S.W.2d 669, error refused, no 
reversible error—Texas & N. O. R. 
Co. V. Blake, Civ.App., 175 S.W.2d 
6S3. error refused—Fergeson v. 
National Bank of Commerce, Civ. 
App., 174 S.WL2d 1015—Talley v. 
Bass-Jones Lumber Co., Civ.App., 
173 S.W.2d 276, error refused— 
Burton v. Billingsly, Civ.App., 129 
S.W.2d 439, error refused—^Wichita 
Valley Ry. Co. v. Fite, Civ.App.. 
78 S.W.2d 714. 

W.Va.—Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. p 957 note 69. 

Customer or patron 

Ala.—Great Atlantic & Pacific Tea 
Co. V. Keltner, 191 So. 633, 29 Ala. 
App. 5, certiorari denied 191 So. 
640, 238 Ala. 462. 

Cal.—Lewis v. Reinberg, 29 P.2d 439, 
136 Cal.App. 554. 

Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374, 

La.—Burdeaux v. Montgomery Ward 
& Co., App., 192 So. 728. 

N.Y.—Conroy v. Saratoga Springs 
Authority. 19 N.T.S.2d 538, 259 

App.Div. 365, affirmed 31 N.E.2d 
197, 284 N.Y. 723. 

Ohio.—Herbst v. Young Women’s 
Christian Ass’n, 11 N.E.2d 876, 
57 Ohio App. 87—Pieman v. Hig- 
bee Co., 6 N.B.2d 21, 54 Ohio App. 
55. 

N.J.—^Newbury v. American Stores 
Co., ISO A. 875, 115 N.J.Law 604. 

Contractor, subcontractor, or their 
employees 

U.S.—Uzich V. E. & G. Brooke Iron 
Co., D.C.Pa., 76 F.Supp. 788. 

Ill.—^Killian v. Pennsylvania R. Co., 
82 N.E.2d 834, 336 Ill.App. 152. 

Iowa.—Lewis v. Cratty, 4 N.W.2d 
259, 231 Iowa 13*55—Gowing v. 

Henry Field Co., 281 N.W. 281, 225 
Iowa 729. 

La.—Antoine v. Consolidated-Vultee 
Aircraft Corp., App., 33 So. 2d 435, 
motion denied 34 So.2d 361—Mun¬ 
son V. Mistretta, App., 29 So.2d 402. 

Mass.—^Darcy v. Lord & Burnham 
Co., 69 N.E.2d 449, 320 Mass. 371. 

Mo.—Cox V. Bondurant, 7 S.W.2d 
403, 220 Mo.App. 948. 

N.J.—Gaglione v, J. S. Coffin, Jr., Co., 
<59 A.2d 806, 137 N.J.Law 303. 

N.Y.—^Zeledon v. Bowery Sav. Bank, 
85 N.Y.S.2d 414. 

Invitee 

Ky.—Peerless Mfg. Corporation v, 
Davenport. 136 S.W.2d T79, 281 
Ky. 654. 


Use of slippery surface 

Cal.—Gleason v. Fire Protection En¬ 
gineering Co., 16 P.2d 750, 127 Cal, 
App. 754, 

N.Y.—Smithline v. Hadigrian, 34 NY 
S.2d 509. 

Ohio.—Herbst v. Young Women’s 
Christian Ass'n, 11 N.E.2d 876, 67 
Ohio App. 87—Pieman v. Higbee 
Co., 6 N.E.2d 21, 54 Ohio App. 65. 
Hole; pit; floor opening 

(1) Obvious danger.—Neal v. Cit¬ 
ies Service Oil Co., 11 N.W.2d 259 
306 Mich. 605. 

(2) Known danger. 

U.S.—Howell V. Fort Worth Stock- 
yards Co., C.C.A.Tex., 108 F.2d 693. 
Ind.—Standard Oil Co. of Indiana v. 
Meissner, 200 N.E. 44*5, 102 Ind.App 
552. 

Neb.—^Wright v. Salvation Army, 249 
N.W. 549, 12'5 Neb. 216. 

N.J.—Card v. Carrigan, 61 A.'2d 263, 
137 N.J.Law 722. 

N.Y.—Field v. Manufacturers Trust 
Co., 62 N.Y.S.2d 716, 2'7l App.Div. 
226, affirmed 73 N.E.2d 559, 296 N. 
Y. 972. 

Tex.—Street Realty Co. v. Forrester, 
Civ.App., 22 S.W.2d 746. 

45 C.J. p 858 note 45. 

Swinging door 

(1) Plaintift struck by one swing¬ 
ing door of store while holding other 
open for another was held oontribu- 
torily negligent.—Olson v. Whit- 
thorne & Swan, 263 P. 518, 203 Cal. 
206, 58 A.L.R. 129. 

(2) Patrons of stores having 
swinging doors are chargeable with 
exercise of ordinary care.—Olson v. 
Whitthorne & Swan, supra. 

26. Ga.—^Nabors v. Atlanta Biltmore 

Corp., 49 S.E.2d 688, 77 Ga.App. 
730—Southern Stages v. Clements, 
30 S.B.2d 429, 71 Ga.App. 169— 
Lord V. Southern Ry. Co., '28 S.E. 
2d 299, 70 Ga,App. 273—Warren 

County V. Battle, 1'72 S.E. 673, 48 
Ga.App. 240—Jones v. Aired, 163 
S.E. 444, 41 Ga.App. 472. 

Mo.—Cash V. Sonken-Galamba Co., 
17 S.W.2d 927, 322 Mo. 349. 

Pa.—^Valera v. Reading Co., Com.Pl., 
16 Northumb.Leg.J. 127, modified 
on other grounds 36 A.2d 644, 349 
Pa. 12'3. 

Va.—Penoso v. D. Pender Grocery 
Co., 13 S.E.2d 310, 177 Va '245. 

27. Fla.—Moulden v. Jefferson 
Standard Life Ins, Co., 196 So. 688, 
143 Fla. 344. 

Pa.—^Douville v. Northeastern Ware¬ 
house Co., 10 A.2d 394, 337 Pa. 188. 
Tex.—Jones v. Beck, Civ.App., 109* 
S.W.2d 787, error refused. 
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harm to the actor is contributory negligence,^* and 
one who by his voluntary acts or omissions exposes 
himself to danger of which he has actual or imput¬ 
ed knowledge is guilty of negligence, if, under the 


same or similar circumstances, an ordinarily pru¬ 
dent person w-ould not have incurred the risk of in¬ 
jury which such conduct involved.The rule is 
equally applicable to one who, having taken a po- 


Customer 

(1) In general. 

—^Walker v. Greenberger, 147 P. 
2d 105, 63 Cal.App.2d 457, 

—Powers v. Montgomery Ward 
*& Co., 295 N.y.S. 712, 251 App.Biv. 
120, affirmed 12 N.E.2d 595, 276 

N. T, 600. 

(2) A customer injured by an ap¬ 
parent defect is contributorily neg¬ 
ligent unless ignorant of the danger. 
.—Battles V. Wellan, La.App., 195 So. 
663—Kansom v. Kreeger Store, La. 
AppM 158 So. 600—Huber v. American 
Drug Stores, 140 So. 120, 19 La.App. 
430 —Farrow v. John R, Thompson 
Co., 137 So. 604, 18 La-App. 404— 
Hendricks v. Maison Blanche Co., 5 
La.App. 140. 

as. U.S.—Stanford v. Atlantic Life 
Ins. Co., C.C.A.Fla., 109 F.2d 428. 
Fla.—Lindsay v. Thomas, 174 So. 418, 
128 Fla. 293. 

Kan.—Farmer v. Central Mut. Ins. 
Co. of Chicago, Ill., 67 P.2d 511, 
145 Kan. 951. 

29. U.S.—Fred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 F.2d 612—Sur¬ 
face V. Safeway Stores, C.A.Neb., 
169 F.2d 93 7—Stanford v. Atlantic 
Life Ins. Co., C.C.A.Fla., 109 F.2d 
428—Mortenson v. Hogg, C.C.A.N. 
Y., 99 F.2d 803—Consolidated Tex¬ 
tile Corporation v. Shipp, C.C.A.N. 

O. , 41 P.2d 479—McCready v. 

Southern Pac. Co., O.C.A.Cal., 26 F. 
2d 569—McNally v. Zeller Marine 
Corp., D.C.N.Y., 77 F.Supp, 985— 
Warlich v. Miller, D.C.Pa., 73 F- 
Supp. 593—^Lynch v. Scalia, D.C. 
Pa., 45 F.Supp. 68. 

Ariz.—Herzberg v. White, 66 P.2d 
253, 49 Ariz. 313. 

Cal.—Weddle v. Heath, 295 P. 832, 
211 Cal. 445—Pollard v. Foster, 129 

P. 2d 448, 54 Cal.App.2d 502—An¬ 
derson V. Western Pac. R. Co., 61 
P.2d 1209, 17 Cal.App.2d 244. 

Colo.—Wilson V. Hill, 86 P.2d 1084, 
103 Colo. 409. 

Conn.—^White v. E. & F. Construction 
Co., 147 A. 17. 110 Conn. 692. 

Fla.—Lindsay v. Thomas, 174 So. 418, 
128 Fla. 293. 

Ga,—Smith V. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Laseter 
V. Clark, 189 S.E. 265, 54 Ga.App. 
669—S. C. Jones Co. v. Yawn, 188 
S.E. 603, 54 Ga.App. 826—Collett v. 
Atlanta, B. & C. R. Co., 181 S.E. 
207, 51 Ga.App. 637. 

Bl.—Ames v. Terminal R. Ass’n of 
St. Louis, 75 N.E.2d 42, 332 Ill.App. 
187—Little V. Illinois Terminal R. 
Co., 60 N.E.2d 123, 320 Ill.App. 163 
—Munden v. East St. Louis Light 
& Power Co., 247 Ill.App. 270. 
tnd.—Ridgway v. Yenny, 57 N.E.2d 


'581, 223 Ind. 16—City of Evansville 
V. Blue. 8 N.E.2d 224, ‘212 Ind. 130. 
Iowa.—Boles v. Hotel Maytag Co., 
252 N.W. 515, 218 Iowa 306—Par- 
rack V. McGaffiey, 251 N.W. 871, 217 
Iowa 368. 

Kan.—Cooper v. Southwestern Bell 
Telephone Co., 151 P.2d 692, 159 
Kan. 67- 

Ky.—Louisville Taxicab & Transfer 
Co. V. Swift, 208 S-W.2d 944, 306 
Ky. 618—Taustine’s Ex’r v. B. & B. 
Novelty Co., 204 S.W.2d 938, 305 
Ky. 514—Peerless Mfg. Corporation 

V. Davenport, 136 S.W.2d 779, 281 
Ky. 654—^Waddel's Adm’r v. Bra- 
shear. 78 S-W.2d 31, 257 Ky. 390, 
98 A.L.R. 553—Wallis v. Illinois 
Cent. R. Co., 56 S.W.2d 715, 247 
Ky. 70—Crouch v. Noland, 38 S. 

W. 2d 471, 238 Ky. 575. 

La.—Gremillion v. American Creosote 
Works, App., 14 So.2d 72—^Huber v. 
American Drug Stores. 140 So. 120, 
19 La.App. 430. 

Md.—Fotterall v. Hilleary, 13 A.'2d 
358, 178 Md. 385. 

Mich.—Stern v. Franklin, 287 N.W. 
880, 290 Mich. 467—Troy v. Tay¬ 
lor & Gaskin, 276 N.W. 466, 282 
Mich. 327—Rice v. Goodspeed Real 
Estate Co., 235 N.W. 814, 254 Mich. 
49. 

Mo.—Cash V. Sonken-Galamba Co., 
17 S.W.2d 927, 322 Mo. 349—Kel¬ 
logg V. H. D. Lee Mercantile Co., 
160 S.W.2d 838, 236 Mo.App. 699— 
Monsour v. Excelsior Tobacco Co., 
App., 115 S.W.2d 219—Evans v. 
Sears, Roebuck & Co., App., 104 S. 
W.2d 1035. 

Neb.—Grantham v. Watson Bros. 
Transp. Co.. 9 N.W.2d 157, 142 
Neb. 362—Groat v. Clausen, 298 N. 
W. 563, 139 Neb. 689. 

N.Y.—Monacelli v. State, 67 N.E.2d 
569, 295 N.Y. 332—Storr v. New 
York Cent. R. Co., 185 N.E. 407, 
261 N.Y, 348—Conroy v. Saratoga 
Springs Authority, 19 N.Y.S.2d 
538, 259 App.Div. 365, affirmed SI 
N.E.2d 197, 284 N.Y. 723—Griffin 
V. State, 295 N.Y.S. 304, 250 App. 
Div. 244. 

N.C.—Bogen v. Bogen, 18 S.E.Sd 162, 
220 N.C. 648—Lunsford v. Ashe¬ 
ville Mfg, Co., 146 S.E. 129, 196 N. 
C. 510. 

Ohio.—Hall v. Meister, 182 N.E. 350, 
42 Ohio App, 425. 

Or.—Rice v. City of Portland, 7 P. 
2d 989, 141 Or. 205, reheard 17 
P.2d 562, 141 Or. 205. 

Pa.—Pessolano v. Philadelphia 
Transp. Co., 36 A.2d 497, 349 Pa. 
73—Biedrzycki v. A, J. Schrader, 
Inc., 32 A.2d 31, 347 Pa. 369—Mc¬ 
Cann V. Philadelphia Fairfax Cor- 
poratiQU, 25 540, 844 Pa. 636 
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—Dezelan v. Duquesne Light Co., 6 
A.2d 552, 334 Pa. 246—Levy v. Fire 
Ass'n of Philadelphia, 183 A. 776, 
321 Pa. 45—Robinson v. American 
Ice Co., 141 A. 244, 292 Pa. 366— 
Pollock V. Philadelphia Rapid 
Transit Co., 11 A.2d 665, 139 Pa. 
Super. 256—Jackson v. Chapman, 
Com.Pl., 48 Dauph.Co. 145—^McDon¬ 
ald v. Kondik, Com.PL, 32 Del.Co. 
196. 

S.D.—Haase v. Willers Truck Serv- 
i ice, 34 N.W.2d 313. 

Tenn.—Gargaro v. Kroger Grocery 
& Baking Co., 118 SW.2d 561, 22 
Tenn.App. 70—Wylie v. Green Riv¬ 
er Lumber Co., 8 Tenn.App. 373. 
Ya.—Brown v. Wallace, 35 S.E.2d 
793, 184 Va. 570. 

Wis.—Engstrum v. Sentinel Co., 267 
N.W. 536, 221 Wis. 577—Palmer 
V. Janesville Improvement Co., 219 
N.W. 437, 195 Wis.-607. 

45 C.J. p 958 note 60. 

Danger incurred: 

In discharge of duty see infra § 
126. 

To save life or prevent personal 
injury see infra § 124. 

To save property see infra § 125. 
Assumption of risk 

(1) The assumption of risk of a 
danger amounts to contributory neg¬ 
ligence, so as to bar recovery, when 
injured person is aware of conditions 
which create danger and in addition 
thereto appreciates in his own mind 
danger attendant on such conditions. 
—Sutherland v. Davis, 151 S.W.2d 
1021, 286 Ky. 743. 

(2) The phrase * Voluntary assump¬ 
tion of risk*' used for convenience to 
indicate a defense based on fact that 
plaintiff is aware of risk and chooses 
to continue, and fact that under this 
defense plaintiff's recovery is barred 
only if he is unreasonable in en¬ 
countering the risk, indicates that 
this is a form of contributory neg¬ 
ligence, not a true defense of "as¬ 
sumption of risk.”—^Perroni v. Sav¬ 
ings Bank of Tolland, 25 A.2d 45, 128 
Conn. 679. 

03) Assumption of risk generally 
see infra § 174. 

Customer; p atron 

La.—^Burdeaux v. Montgomery Ward 
& Co., App., 192 So. 728. 

Mass.—Crone v. Jordan Marsh Co.. 

169 N.E. 136, '269 Mass. 289. 

Mo.—^Benton v. Crown Drug Co., 
App.„ 192 S.W.2d 512—Fager v. 
Pevely Dairy Co.. 148 S.W.2d 61, 
235 Mo.App. 1036. 

N.Y.—Bronstein v. P. W. Woolworth 
Co., 16 N,Y.S.2d 171. 

Ohio.—^Sharp v. Higbee Co.^ 10 N-Ev 
2d 932, 66 OMo App. 278, 
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sition of danger without knowledge and apprecia¬ 
tion thereof, thereafter becomes fully cognizant of 
the danger and continues to expose himself to it.^® 
The fact that avoiding an impending danger neces¬ 
sitates the violation of an ordinance will not ex¬ 
cuse failure to avoid it;^^ but it has been held that 
a plaintiff may not be denied redress for an injury 
to his property due to defendant’s negligence be¬ 
cause he might have prevented such injury by com¬ 
mitting a trespass against defendant.^^ 

Expressions are found in a number of decisions 
to the effect that one who voluntarily exposes him¬ 
self or his property to a known and appreciated 


danger is guilty of negligence ;33 but while an im¬ 
portant factor to be considered in all cases,34 
generally held that the fact that one knew and ap¬ 
preciated, or in the exercise of ordinary care should 
have known and appreciated the danger, and vol¬ 
untarily encountered it or failed to avoid it does not 
necessarily show negligence.35 The weight of au¬ 
thority supports the qualification that one is not 
negligent in voluntarily exposing himself to such 
danger, if, under the same or similar circumstances, 
an ordinarily prudent person would have incurred 
the risk which such conduct involved.36 Thus one 
may not be guilty of negligence in exposing him- 


Pa.—^Boock V. Acme Markets, 32 A. 
2d 759, 347 Pa. 501—Bilger v. Great 
Atlantic & Pacific Tea Go., 175 A. 
49S, 316 Pa. ‘540—Szanborsky v. Ar¬ 
mour & Co., 160 A. 219, 306 Pa. 525. 
Con'&ractors, subcontractors, and 
tlieir employees 

Fla.—^Woodcock v. Wilcos; 122 So. 
789, 98 Fla. 14. 

I>a.—O’Malley v. MTiitney-Central 
Nat. Bank, 129 So. 422, 14 La.App. 
677. 

Mass.—Favereau v. Gabele, 159 N.E. 
738, 262 Mass. 118. 

Mich.—^urchard v. Otis Elevator Co., 
246 N.IV. 78, 261 Mich. 142. 

N.J.—Fedor v. Albert, 166 A. 191, 
110 N.J.Law 493. 

N.Y.—Remelius v. Corbetta Const. 
Co., 31 N.T.S,2d 443, affirmed 37 
N.Y.S.2d 843, 265 App.Div. 827, 

appeal denied 38 N.T.S.2d 911, 265 
App.Div. 874. 

Invitee 

Mo.—Goetz V, Hydraulic Press Brick 
Co., 9 S.W.2d 606, 320 Mo. 586, 60 
A-L,R. 1064. 

XTse of slippery surface 
Cal.—Funari v. Gravem-Inglis Bak¬ 
ing Co., 104 P.2d 44, 40 CaI.App.2d 
25. 

Ill.—Murray v. Bedell Co., 256 Ill. 
App. 247. 

Ky.—Lyle v Megerle, 109 S.M"’.2d 

598, 270 Ky. 22 7—Kroger Grocery 
& Baking Co. v. Monroe, 34 Sv'W.2d 
029, 237 Ky. 60. 

S.C.—Bolen v. Strange, 6 S.E.2d 466, 
192 S.C. 284. 

Elevator shaft 

Mo.—O’Dell V, Dean, 204 S.W.2d 248, 
356 Mo. 861. 

Igni'ting* defective stove 

(1) Igniting stove known to be de¬ 
fective held contributory negligence. 
Ark.—Bulman Furniture Co. v. 

Schmuck, 299 S.W. 765, 175 Ark- 
442, 55 A.L.R. 1039. 

Ga.—Ennis v. Purchase & Sale Co., 
160 S.E. 878, 44 Ga.App. 117. 

(2) Plaintiff’s action in trying to 
ignite burner on gas range did not 
constitute contributory negligence 
where seller’s manager had told him 


I that trouble with burner was prob- 
I ably caused by a lack of pressure in 
the gas.—McGuire v. Dalton Co., La. 
App., 191 So. 168. 

30. Colo.—Straight v. Great Western 
Light, etc., Co., 214 P. 397, 73 Colo. 
188. 

Mich.—Hickey v. Smith, 268 N.W. 

833. 277 Mich. 123. 

Pa.—Pietro v. Morelli, Com.Pl., 23 
Erie Co. 240. 

Defective shoes 

La.—Odum v. Newstadt’s Shoe 

Stores, App., 194 So. 81. 

31. Pa.—Dennison v. Miner, 2 A. 
561, 1 Pa.Cas. 399. 

32. Cal.—^Wolf V. St. Louis Inde¬ 
pendent Water Co., 15 Cal. 319. 

45 C.J. p 959 note 63. 

33. U.S.—Cleveland-Oliffs Iron Co. v. 
Metzner, C.C.A.Mich., 150 F.2d 206. 

Cal.—Benard v. Vorlander, 197 P.2d 
42, 87 Cal.App.2d 436. 

Mich.—Paquette v. Consumers Power 
Co., 25 N.W.2d 599, 316 Mich. 601. 

45 C.J, p 960 note 64. 

34. Kan.—Corpus Juris quoted in 
Zumbrun v. City of Osawatomie, 
10 P.2d 3, 5, 135 Kan. 26. 

N.Y.—McEvoy v. City of New York, 
42 N.Y.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 292 N.Y. 
654- 

45 C.J. p 960 note 65. 

35. Ala.—^Pankey v. City of Mobile, 
35 So.2d 497, 250 Ala. 566. 

Cal-—Tschumy v. Brook’s Market, 180 
P.2d 933, 79 Cal.App.2d 556—Mar¬ 
tin Continental Casualty Co., Inter¬ 
vener, V. Clinton Const. Co., 105 P. 
'2d 1029, 41 Cal.App.2d 35, rehear¬ 
ing denied 106 P.2d 629, 41 Cal.App. 
2d 35. 

Conn.—^Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101. 

Kan.—Corpus Juris quoted in Zum¬ 
brun V. City of Osawatomie, 10 P- 
2d 3, 5, 135 Kan. 26. 

Mass.—^Winchester v. Solomon, 75 N. 
E.2d 653, 322 Mass. 7—Silver v. 
Cushner, 16 N.E.2d 27, 300 Mass. 
583—Burnett v. Conner, 13 N.E.2d 
417, 299 Mass. 604—^McCarthy v. 
Great Atlantic & Pacific Tea Co., 
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198 KT.E. 757, 292 Mass. 526— 

Barnes v. Berkshire St. Ry. Co., 183 
N.E. 416, 281 Mass. 47. 

Minn.—Fitch v. City of Blue Earth, 
230 N.W. 469, 180 Minn. 125. 

N.H.—Vidal v. Town of Errol, 162 
A. 232, 86 N.H. 1—Piatek v. Swin¬ 
dell, 151 A. 262, 84 N.H. 402. 

N.J.—Solomon v. Finer, 180 A. 567, 
115 N.J.Law 404—Tooker v. Lonky, 
147 A. 445, 106 N.J.Law 110-^ 

Campbell v. Pure Oil Co., 194 A. 
873, 15 N.J.Misc. 723. 

N.Y.—Kaplan v. 4Sth Ave. Corpora¬ 
tion, 45 N.Y.S.2d 510, 267 App.Div. 
272. 

W.Va.—^Wright v. Valan, 43 S.E.2(1 
364. 

45 C.J. p 960 note 66. 

36. Ky.—Kentucky-Tennessee Light 
& Power Co. v. Priest’s Adm’r, 12T 
S.W.2d 616, 277 Ky. 700. 

La.—Mobry v. Frazier, App., 4 So.2(I 
656—Hughes v. Abate, App., 2 So. 
2d 68. 

Mass.—Correira v. Atlantic Amuse¬ 
ment Co., 18 N.E.2d 435, 302 Mas.s. 
81—Burnett v. Conner, 13 N.E.2d 
417, 299 Mass. 604—Barnes v. Berk¬ 
shire St. Ry. Co., 183 N.E. 416, 281 
Mass. 47. 

N.H.—^Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216—Vidal 
V. Town of Errol, 162 A. 232, 86 
N.H. 1. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 16 N.J.Misc. 723. 

N.Y.—Hluboky v. 1726 Davidson Ave. 
Corporation, 286 N.T.S. 837, 15 lS 
Misc. 779, affirmed 286 N.Y.S. 281, 
247 App.Div. 778. 

Pa.—Lutz V. City of Scranton, 13 A. 
2d 121, 140 Pa.Super. 139—Graham 
V. Borough of Reynoldsville, 200 
A. 681, 132 Pa.Super. 296. 

S.C.—Crawford v. Atlantic Coast 
Line R. Co., 184 S.E. 569, 179 S.C. 
264. 

Tex.—^McAfee v. Travis Gas Corpora¬ 
tion, 153 S.W.2d 442, 137 Tex. 314. 

Ya.—^Virginia Electric & Power Co. 
V. Whitehurst, 8 S.E.2d 296, 175 
Va. 339. 

45 C.J. p 960 note 67. 

Customer 

U.S.—Great Atlantic & Pacific Xea 
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self or his property to known and appreciated danger 
where there is some reason of necessity or propri¬ 
ety to justify him in so doing,37 or where by the ex¬ 
ercise of care proportionate to the danger one might 
reasonably expect to avoid the danger,38 or where 
no other course is open,3 9 or where reasonably pru¬ 
dent men might differ as to the propriety of encoun¬ 
tering it.^^ 

Vsml or customary conduct. The fact that cer¬ 
tain conduct is customary or usual does not neces¬ 
sarily absolve one so acting from contributory neg¬ 
ligence,'^^ nor does the fact that such conduct was 
not usual or customary establish negligence.^^ 
test is whether an ordinarily prudent person would 
have so acted under the same or similar circum¬ 
stances.^^ One whose conduct is usual or custom- 


§ 121 

ary is not ncgligent,^^ unless such conduct exposes 
him to danger involving a risk of injury which an 
ordinarily prudent person, similarly situated, would 
not have incurred, or, as discussed infra § 127, 
constitutes a violation of a statute or ordinance de¬ 
signed to protect him from such injury. 

Proceeding in dark. Whether proceeding in the 
dark is contributory negligence depends on the cir¬ 
cumstances of the case;'^6 and it has been held that 
the controlling factors are the degree of darkness^*^ 
and the justification or need for such action-^3 
While venturing in the dark does not constitute con¬ 
tributory negligence in all cases,^9 jg ordinarily 
contributory negligence to proceed in the dark^® 
in a strange place^^ or where there is no compelling 


Co. V. Chapman, C.C.A.Ohio, 72 F. 
2d 112. 

—Evans v. Sears, Roebuck & Co., 
App., 104 S.W.2d 1035. 

Plaintiff descending- slippery stairs 
was not obligated to take every 
available precaution to prevent acci¬ 
dent.—Goldstein v. United Amuse¬ 
ment Corporation, 169 A. 587, 86 N. 
H. 403. 

37. Neb.—^V\’'olfinger v. Shaw, 292 N. 
\V. 731, 138 Neb. 229. 

Tex.—Corpus Juris q.uoted In Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.W.2d 618, 619—North- 
cutt V. Magnolia Petroleum Co-, 
Civ.App., 90 S.W.2d 632, error re¬ 
fused. 

45 C.J. p 960 note 68. 

38. U.S.—McCready v. Southern 
Pac. Co., C.C.A.Cal., 26 P.2d 569. 

Tex.—Corpus Juris cLUoted in Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.W.2d 618, 619. 

45 C.J. p 960 note 69. 

39. Mass.—Marwedel v. Cook, 28 N. 
E. 140, 154 Mass. 235. 

Tex.—Corpus Juris g.uoted in Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.W.2d 618, 619. 

40. Tex.—Corpus Juris q.uoted in 
Stroud V. Brands Punch Syrup Co., 
Civ.App., 205 S.W.'2d 618, 619, 

45 C.J. p 960 note 71. 

41. U.S.—U. S. v. Douglas Aircraft 
Co., C.A.Cal., 169 P.2d 755. 

Minn.—Murray v. Albert Lea Home 
Inv. Co., 277 N.W. 424, 202 Minn- 
62. 

45 C.J. p 961 note 73. 

42. N.T.—Schumer v. Caplin, 150 N. 
E. 139, 241 N.T. 346. 

43. U.S.—Chicago, etc.,, R. Co. v. 
Carpenter, Iowa, 56 F. 451, 5 C.C.A- 
551. 

45 C.J. p 961 note 75. 

44. Mont.—Corpus Juris cited in 
Koppang V. Sevier, 75 P.2d 790, 
799, 106 Mont. 29. 

45 C.J. p 961 note 76* 


45. Idaho.—Rumpel v. Oregon Short 
Line, etc., R. Co., 35 P. 700, 4 Idaho 
13, 22 L.R.A. 725. 

45 C.J. p 961 note 77. 

46. Mass.—Palmer v. Boston Penny 
Sav. Bank, 17 N.E.2d 899, 301 Mass. 
540, 120 A.L.R. 633. 

Darkness is warning of peril 
Neb.—^Wentink v. Traphagen, 291 N. 

W. 884, 138 Neb. 41. 

Pa.—Barth v. Klinck, 62 A.2d 841, 
360 Pa. 616. 

40 C.J. p 957 note 59 [g]. 

47. Pa.—Hoss v. Nestor Bldg. & 
Loan Ass'n, 63 A.2d 435, 164 Pa. 
Super. 77—Jermyn v. Skettino, 
Com.Pl., 45 Lack.Jur. 97—^Allender 
V. Scott, Oom.Pl., 57 Montg.Co. 95. 

48. Pa.—^Hoss V. Nestor Bldg. & 
Loan Ass'n, 63 A.2d 435, 164 Pa. 
Super. 77—Jermyn v. Skettino, 
Com.Pl., 45 Lack.Jur. 97—^Allender 
V. Scott, Com.Pl., 57 Montg.Co. 95. 

49. Minn.—Huyink v. Hart Publica¬ 
tions, 2 N.W.2d 552, 212 Minn. 87. 
Woman falling into unobservahle 

open trapdoor, unknown to her, in 
dark room she had right to enter, is 
not guilty of contributory negligence. 
—^Kimatian v- New England Tele¬ 
phone & Telegraph Co., 141 A. 331, 
49 R.I. 186. 

50. Neb.—^Wentink v. Traphagen, 
291 N.W. 884, 138 Neb. 41—Gard¬ 
ner V. Metropolitan Utilities Dist, 
278 N.W. 137, 134 Neb. 163. 

N.J.—Bianchi v. South Park Presby¬ 
terian Church, 8 A.2d 567, 123 N.J. 
Law 325, 124 A.L.R. 808. 

N.T.—Hudson v. Church of Holy 
Trinity, 166 N.E. 306, 250 N.T. 513 
—Czesznek v. Huffy Corporation, 
19 N.T.S.2d 248, 259 App.Div. 302. 
Ohio.—E. Kahn's Sons Co. v. Ells- 
wick, 172 N.E. 668, 122 Ohio St. 576 
—Petrey v. Liuzzi, 61 N.E.2d 158, 
76 Ohio App. 19. 

Pa.—Douville v. Northeastern Ware¬ 
house Co., 10 A.2d 394, 337 Pa. 
188—Bauhof v. Adair, 56 A.2d 370, 
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162 Pa.Super. 92—Fleming v. John 
Wanamaker Philadelphia, 28 A.2d 
725, 150 Pa.Super. 658—Jermyn v. 
Skettino, Com.Pl., 45 Lack.Jur. 97 
—Jasinski v. Kostas, Com.PL, 20 
Leh.Co.L.J. 142. 

51. Cal.—Medcraft v. Merchants' 
Exchange, 2 95 P. 822, 211 Cal. 404. 
Mass.—Story v. Lyon Realty Corpo¬ 
ration, 30 N.E.2d 846, 308 Mass. 
66—Palmer v. Boston Penny Sav. 
Bank, 17 N.E.2d 899, 301 Mass. 540. 
120 A.L.R. 633. 

Minn.—Iverson v. Quam, 32 N.W.2d 
596, 226 Minn. 290—Sartori v. Capi¬ 
tol City Lodge No. 48, I. O. O. F. 
of St. Paul. Minn., 4 N.W.2d 339, 
212 Minn. 538—Huyink v. Hart 
Publications, 2 N.W.2d 552, 212 

Minn. 87—Plahn v. Masonic Hall 
Bldg. Ass’n, 288 N.W. 575, 206 

Minn. 232. 

Neb.—^Wen-tink v. Traphagen, 291 S. 

W. 884, 138 Neb. 41. 

Ohio.—Leighton v. Hower Corp., 77 
N.E.2d 600, 149 Ohio St. 72. 

Pa,—Mogren y. Gadonas, 58 A.2d 150, 
158 Pa. 507—Modony v. Megdal, 
178 A. 395, 318 Pa. 273—Bauhof v. 
Adair, 56 A.2d 370, 162 Pa.Super. 
92. 

Prospective purchaser or tenant 
Fla.—TutwHer v. I. Beverally Nalle, 
Inc., 12 So.2d 163, 152 Fla, 479. 

N.M.—Boyce v. Brewington, 158 P.2d 
124, 49 N.M. 107. 

Customer or patron 
Ill.—Brett V. Century Petroleums, 23 
N.E.2d 359, 302 Ill.App. 99. 

Mass.—Smith v, Simon’s Supply Co., 
76 N.E.2d 10, 322 Mass. 84. 

Mich.—Brusseau v. Selmo, 281 N.W. 

580, 286 Mich. 171- 
Pa.—Bauhof V. Adair, 56 A.2d 370, 
162 Pa. Super. 92—-MeVeagh v. 
Bass, 171 A. 486, 110 Pa.Super. 
379. 

Invitee 

Kan.—Kurre v. Graham Ship By 
Truck Co., 16 P.2d 463, 136 Kan. 
356. 
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reason to proceed.^^ Darkness or dimness of light 
requires a person to exercise greater caution for his 
own safety than is ordinarily required.^^ 

I 122. - Choice between Alternative 

Courses 

One having a choice between two courses of conduct 
Is contributoriiy negligent in pursuing a course which is 
dangerous rather than one which is safe where an ordi¬ 
narily prudent person would not have so chosen. 

A person to whom two courses of conduct are 
open is required to exercise ordinary care in choos¬ 
ing which course he will pursue.If, under the 
same or similar circumstances, an ordinarily pru¬ 
dent person would not have so chosen, one having 
a choice is negligent in pursuing a course which is 
dangerous rather than one which is safe^^ or even 


65 C.J.s. 

less dangerous.56 This is true, even though the 
course pursued is easier or more convenient,57 and 
even though the risk of injury involved is not so 
great but that an ordinarily prudent person would 
have incurred it had the safer course been unavail- 
able.58 However, ordinary care in making a choice 
between courses of conduct is all that is required 

While the existence of a safe or safer course is 
to be considered in determining whether ordinary 
care was exercised,ordinary care does not re¬ 
quire that every act be done in the safest way6l 
and regard is to be had to all the other surrounding 
circumstances.52 One is not guilty of negligence in 
pursuing a course of conduct that an ordinarily pru¬ 
dent person would choose under the same or sim¬ 
ilar circumstances, although there was open to him 
a safer course, 53 or even a course which was ath 


S.D. —^Wilkinson v. Webb-Carter Shoe 
Co., 233 X.W. 291, 57 S.D. 458. 
Xiioensee 

Mass.—Lanstein v. Acme White Lead 
& Color Works, IS9 N.E. 44, 2S5 
Mass. 328. 

X.J.—^Willins V, Ludwig:, 56 A.2d 48, 
136 N.J.Law 208. 

sa. Xeb.—^Wentink v, Traphagren, 
291 X.W. 884, 138 Xeb. 41. 

53. Mo.—^^Vinters v. Hassenbusch, 
App., 89 S.W.2d 546. 

Xeb.—Kelley v. Luke, 299 N.W. 593, 
140 Xeb. 283. 

X.Y.—Reuter v. Kenmore Bldg. Co-, 
276 X.Y.S. 545, 153 Misc. 646. 

XxLviiee desceudizig dark stairs was 
required to exercise ordinary care to 
observe generally where he was 
walking, but was not required to 
stare through darkness at each step. 
—Winters v. Hassenbusch, Mo.App., 
89 S.W.2d 546. 

54. Mo.—Rogers v. Tegarden Pack¬ 
ing Co., 170 S.W. 675, 185 Mo.App. 
99, 107. 

45 C.J. p 961 note SO. 

55. U.S.—Uzich v. E. & G. Brooke 
Iron Co., D.C.Pa., 76 P.Supp. 788— 
Warlich v. Miller, D.C.Pa., 73 P. 
Supp. 593—Myers v. Kaufmann 
Department Stores, D.C.Pa., 57 F. 
Supp. 577, affirmed, C.C.A., 149 F.2d 
968. 

Ala.—Hillman Hotel v. McHaley, 38 
So.2d 566, 251 Ala. 655—Birming¬ 
ham Electric Co. v. Jones, 176 So. 
203, 234 Ala. 590. 

Ga.—Smith v. American Oil Co., 49 
S,E.2d 90, 77 Ga.App. 463—Taylor 
V. Morgan, 188 S.E. 44, 54 Ga.App. 
426. 

Iowa,—^Wilson v. Goodrich, 252 N.W. 
142, 218 Iowa 462—LindlofC v. 

Duecker, 251 N.W. 698 217 Iowa 

326. 

Kan.—Stevens v. Allis-Chalmers Mfg, 
Co., 100 P. 2 d 723, 151 Kan. 638. 

La.—^James v. Thompson, App., 35 So. 


[ 2d 146—Hebert v. City of New Or¬ 
leans, App., 163 So. 425. 

Mich.—Elliott V. Dahl, 300 X.W. 132, 
239 Mich. 380. 

Minn.—Huyink v. Hart Publications, 
2 N.W,2d 552, 212 Minn. 87. 

Mo.—^Wininger v. Bennett, App., 104 
S.W. 2d 413. 

N.J,—Adams v. Olsen, 151 A. 596, 107 
N.J.Law 288. 

N.T.—Lyon v. ' Socony-Tacuum Oil 
Co., 49 N.Y.S-2d 91, 268 App.Div. 
788, affirmed 60 N.E.2d 133, 293 N. 
Y. 930—Fillis v. W’ahlig, 45 X.Y.S. 
2d 609, 267 App.Div. 781, reargu¬ 
ment denied 47 X.Y.S.2d 129, 267 
App.Div. 826, affirmed 56 X'.E.2d 
729, 293 N.Y. 710—Owen v. West¬ 
chester Country Club, 35 X.Y.S.2d 
200, 264 App.Div. 796, affirmed 47 
N.E.2d 432, 289 X.Y. 819—Trafford 
V. Hammacher, Schlemmer & Co., 
71 X.Y.S.2d 878. 

X.C.—Corpus Juris cited in Wall v. 
City of Asheville, 13 S.E.2d 260, 
265, 219 N.C. 163—Corpus Juris cit¬ 
ed in Groome v. City of Statesville, 
177 S.E. 638, 639, 207 N.C. 538. 

Pa.—Valente v. Lindner, 17 A.2d 371, 
340 Pa. 508—Smith v. City of 
Pittsburgh, 12 A.2d 788, 338 Pa. 
216—Stolpe V. City of Duquesne, 9 
A.2d 427, 337 Pa. 215—^Dezelan v. 
Duquesne Light Co., 5 A.2d 652, 
334 Pa. 246—Simpkins v. Pennsyl¬ 
vania R. Co., 5 A.2d 103, 334 Pa. 
1—Tharp v. Pennsylvania R. Co., 2 
A.2d 695. 332 Pa. 233—Starovetsky 
V. Pennsylvania R. Co., 195 A. 871, 
328 Pa. 683—Garvin v. City of 
Pittsburgh, 53 A.2d 906, 161 Pa. 
Super. 140—^Bockstoce v. Pitts¬ 
burgh Rys. Co.. 48 A.2d 126, 159 
Pa.Super. 237—Wensel v. Township 
of North Versailles, 7 A.2d 590, 
136 Pa.Super. 485—Graham v. Bor¬ 
ough of Reynoldsville, 200 A. 681, 
132 Pa.Super. 296—^Reid v. Penn¬ 
sylvania R. Co., 182 A 760, 121 Pa. 
Super. 37—Cook v. Viner, Com.Pl., 
34 DeLCo. 285—^Koch V, Shillady, 
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Com.Pl., 29 Del.Co. 238—Walters v. 
City of Scranton, Com.Pl., 44 Lack! 
Jur. 101— De Nezza v. A. E. Trout¬ 
man Co., Com.Pl., 30 West.Co. 245. 
Tex.—James v. Missouri-Kansas- 

Texas R. Co. of Texas, Civ.App., 
182 S.W.2d 921, error refused. 

45 C.J. p 961 note 81. 

Both, ways safe 

Rule that, where safe way and 
dangerous way are equally open, per¬ 
son has duty to select safe way has 
no application if both places are safe 
unless and until rendered unsafe by 
breach of duty on part of person re¬ 
lying on such principle.—Birming¬ 
ham Electric Co. v. Jones, 176 So. 
203. 234 Ala. 590. 

56. Tenn.—^Worsham v. Dempster, 
255 S.W. 52, 148 Tenn. 267. 

45 CM. p 962 note 82. 

57. Cal.—^Williams v. East Bay Mo¬ 
tor Coach Lines, 60 P.2d 320, 16 
Cal.App. 2 d 169. 

45 C.J. p 962 note 83. 

58. Mo.—Rogers v. Tegarden Pack- 
I lug Co., 170 S.W. 675, 185 Mo.App. 

99. 

59. Pa.—Garvin v. City of Pitts¬ 
burgh, 63 A.2d 906, 161 Pa.Super. 
140. 

45 C.J. p 962 note 85. 

GO. Mo.—Rogers v. Tegarden Pack¬ 
ing Co., 170 S.W. 675, 185 Mo.App. 
99. 

61. U.S.—Larson v. Tri-City Elec¬ 
tric Service Co., C.C.A.Ind., 132 F. 
2d 693. 

Mo.—Rogers v. Tegarden Packing 
Co., 170 S.W. 675, 185 Mo.App. 99. 

62. U.S.—Great Northern R. Co. v. 
Thompson, Wash., 199 F. 395, 399, 
118 C.C.A. 79, 47 L.R.A.,N.S., 506. 

45 C.J. p 962 note 88 . 

63. U.S.—Larson v. Tri-City Elec¬ 
tric Service Co., C,C.A.Ind., 132 F. 
2d 693—Warlich v. Miller, D.C.Pa, 
73 F.Supp. 593. 
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solutely safe.«^ Obviously one is not chargeable 
with negligence in adopting the least dangerous of 
two dangerous courses where they alone are avail¬ 
able, 65 or where the way used is the only way.®® 
In making a choice between courses to pursue, one 
is not required to make a correct choice in the light 
of after events, but only such choice as an ordina¬ 
rily prudent person would have made under the 
same or similar circumstances. 67 

Knowledge of safe course. One is not guilty of 
contributory negligence in pursuing the hazardous 
course rather than the safe one where he has no 
knowledge, actual or imputed, that the safe course 

is available.®* 

Knowledge and appreciation of risk. In order 
that one may be guilty of contributory negligence in 
selecting the hazardous course, it must appear that 
he knew and appreciated, or in the exercise of or¬ 


dinary care should have known and appreciated, 
that the course chosen was not unlikely to result in 
his injury.69 

§ 123. - Conduct in Emergencies 

•Conduct which might otherwise constitute contribu¬ 
tory negligence may not be so considered where the acts 
or omissions of the person injured occurred in the pres¬ 
ence, or under a reasonably well-founded apprehension, of 
impending danger or in an emergency calculated to pro¬ 
duce fright, excitement, or bewilderment and affect the 
judgment. 

Conduct which, might otherwise constitute con¬ 
tributory negligence may not be so considered 
where the acts or omissions of the person injured 
occurred in the presence, or under a reasonably 
well founded apprehension, of impending danger, 
or in an emergency such as is calculated to produce 
fright, excitement, or bewilderment and affect the 
judgment.The rule is well established that, when 


_^Walker County v. IDavis. 128 

So. 144, 221 Ala. 195. 

—Fierce v. Skapleigh- Hardware 
Co., App., 14 S.^iV".2d 611. 

Pa.—Sexauer v. Pittsburgh Rys. Co., 
157 A. 603, 305 Pa. 319—Schaut v. 
Borough of St. Marys, 14 A,2d '5S3, 
141 pa.Super, 388—Graham v. Bor¬ 
ough of Reynoldsville, 200 A. 681, 
132 Pa.Super. 296, 

45 C.J. p 962 note 89. 

Choice in emergency see infra § 123, 

64. U.S.—Great Northern R. Co. v. 
Thompson, Wash., 199 F. 395, 118 
C.C.A. 79. 47 L.R.A.,N.S., 606. 

45 C.J. p 962 note 90. 

65. N.T.—Quigley v. Thatcher, 129 
N.Y.S. 170, 144 App.Div. 710, af¬ 
firmed 100 N.E. 596, 207 N.Y. 66. 

45 C.J. p 962 note 91. 

66. U.S,—McCready v. Southern Pac, 
Co., C.C.ACaL, 26 F.2d 569. 

67. Mont.—Stevens v. City of Butte, 
85 P.2d 339, 107 Mont. 354. 

45 C.J. p 962 note 92. 

^ U.S.—Young V, Baldwin, C.C.A. 
Ark., 84 F.2d 841. 

Pa.—Bockstoce v. Pittsburgh Rys. 

Co., 48 A.2d 126, 159 Pa.Super. 237. 
45 C.J. p 962 note 93. 

69. Minn.—Huyink v. Hart Publica¬ 
tions, 2 N.W.2d 552, 212 Minn. 87. 

Mont.—Corpus Juris q.uoted in Kop- 
pang V. Sevier, 75 P.2d 790, 799, 
106 Mont. 79. 

Tex.—City of El Paso v. Mendoza, 
Civ.App., 191 S.W.2d 102, error re¬ 
fused for want of merit. 

45 C.J. p 962 note 94. 

70. U.S.—^In re Sabbatino & Co., C. 
C.A.N.T., 160 F.2d 101—^Little v. 
Ireland, D.C.Idaho, 30 P.Supp. 653. 

Ala.^—Green v. City of Birmingham, 
4 So.2d 394, 241 Ala. 684—Pittman 
V. Calhoun, 172 So. 263. 233 Ala. 
460—^Pittman v. Calhoun, 165 So. 
391, 231 Ala. 460. 


Ariz.— Corpus Juris q.uoted in South¬ 
western Freight Lines v. Floyd, 
119 P.2d 120, 125, 58 Ariz. 249. 

Cal.—^McCance v. Montroy, 170 P.2d 
109, 75 Cal.App.2d 186—Churchman 
V. Sonoma County, 140 P.2d 81, 59 
Cal.App.2d 801—Graves v. Kern 
County Transp. Corporation, 296 P. 
902, 112 Cal.App. 261—Galwey v. 
Pacific Auto Stages, 273 P. 866, 96 
Cal.App. 169. 

Conn.—Marley v. New England 
Transp. Co., 53 A.2d 296, 133 Conn. 
586. 

D.C.—Jennings v. Philadelphia, etc., 
R. Co., 29 App.D.C. 219, 10 Ann. 
Cas. 761. 

Ill.—Jacobsen v. Cummings, 48 N.E. 
2d 603, 318 IH.App. 464. 

Kan.—Schulz v. Chicago, R. I. & P- 
R. Co., 205 P.2d 965, 167 Kan. 228. 

La.—Davis v. Surebest Bakery, App., 
38 So.2d 624—White v. Halliburton 
Oil Well Cementing Co., App., 183 
So. 537, rehearing denied 185 So. 
68 . 

Md.^— Corpus Juris cited iu United 
Rys. & Electric Co. of Baltimore v. 
State, 163 A. 90, 95, 163 Md. 313. 

Minn.—Nicholas v. Minnesota Milk 
Co., 4 N.W.2d 84. 212 Minn. 333. 

Mo. —Corpus Juris cited in. Cantwell 
V. Cremins, 149 S.W.2d 343, 345, 
347 Mo. 836— Corpus Juris guoted 
in Clark v. Atchison & Eastern 
Bridge Co., 24 S.W.2d 143, 152, 324 
Mo. 544— Corpus Juris quoted in 
Higgins V. Terminal R. Ass'n of 
St. Louis, 97 S.W.2d 892, 893. 231 
Mo. App. 837—Carter v. Wells, 

App., 40 S-W.2d 725. 

Mont.—corpus Juris cited Itl Kop- 
pang V. Sevier, 75 P.‘2d 790, 799, 106 
Mont. 79. 

Pa.—Peters v. Public Service Taxi 
Co., Com.Pl., 47 Lack.Jur. 133. 

Tex.—^Fort Worth & D- C. Ry. Co. 
V. Kimbrow, 112 S.W.2d 712, 131 
Tex. 117—^Beck v. Browning, 101 
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S.W.2d 545, 129 Tex. 7—Hicks v. 
Frost, Civ.App., 195 S.W.2d 606, re¬ 
fused no reversible error. 

Wash.—Thomson v. Schirber, 2 P.2'd 
664, 164 Wash. 177. 

71. U.S.—Luper Transp. Co. v. 

Barnes, C.A.Tex., 170 F.2d 880. 

Ala.—Corpus Juris cited in Harris v. 
Blythe, 130 So. 548, 549, 222 Ala. 
48. 

Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2d 120, 58 Ariz. 249'. 
Cal.—De Ponce v. System Freight 
Service, 152 P.2d 234, 66 Cal.App. 
2d 295—Jolley v. Clemens, 82' P.2d 
51, 28 Cal.App.2d 55—Cannon v. 

Kemper, 73 P.2d 268, 23 Cal.App. 
239. 

Ga.—Georgia Power Co. v. Bell, 159- 
S.E. 589, 43 Ga.App. 559. 

Iowa.—Bletzer v. Wilson, 276 N.W. 
836, 224 Iowa 884. 

Ky.—Feck’s Adm’r v. Bell Line, 144 
•S.W.2d 483, 284 Ky. 288—Owen 

Motor Freight Lines v. RusselTs 
Adm^r, 86 S.W.2d 708, 260 Ky. 795 
—^Padgett V. Brangan, 15 S.W.2<i 
277, 228 Ky. 440. 

La.—^Nolan v. City of Shreveport, T 
La.App. 218. 

Mich.—Collins v. Hull, 240 N.W. 3T„ 
256 Mich. 507. 

Miss.—State for Use of Thompson v.. 

Cloud, 116 So. 814, 150 Miss. 697. 
Mont.—Bogovich v. Chicago, M., St.- 
P. & P. R. Co., 203 P.2d 971. 

N.J.—^Hart v. New York Sash & Door 
Co., 46 A.2d 385, 134 N.J.Law 151.. 
N.Y.—Artz V. Todd, 77 N.Y.S.2d 836„ 
191 Misc. 497. 

Pa.—Schildnecht v. Follmer Truck¬ 
ing Co., 199 A. 220. 330 Pa. 550— 
Wilson V. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168— 
Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87—Shoemaker v. 
Williams, 200 A. 255, 132 Pa.Super. 
12—MarrP 4 y. Elmquist, 200 A. 
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one is required to act suddenly and in the face of 
imminent danger, he is not required to act as though 
he had time for deliberation and the full exercise of 
his judgment and reasoning facultiesOrdinary 
care to avoid injury is all that is required,but or¬ 
dinary care is required; a sudden peril or emergen¬ 
cy docs not relieve plaintiff of the duty of exercis¬ 
ing ordinary care for his own safetyJ'^ The test 
is, did he act as a reasonably prudent man would 
have acted under the same or similar circumstanc¬ 


65 C.J.S. 

es.75 He will not be held guilty of coutrihi,t„ry 
negligence merely because he failed to exercise the 
care a prudent person would have exercised under 
ordinary circumstances.'^® 

When a person exercises the care and caution in 
an emergency which an ordinarily prudent person 
would have used under the same or similar circum¬ 
stances, he is not negligent merely because he fails 
to exercise the best judgment,77 qj- 


COT, 131 Pa.Super. 546—Lopran v. 
Hug'ht'i*, Com.PL, 45 Lack.Jur. S4. 
S.D.—Camphell v. Jackson, 272 N.W. 
293, 65 S.D. 154. 

Tenn.—Johnson v. Copeland, 158 S. 

W.2d 9S6. ITS Tenn. 421. 

Utah.—Schlatter v. McCarthy, 196 P- 
2d 96S, rehearing denied 198 P.2d 
473. 

W.Va.—Keatley v. Hanna Chevrolet 
Co., 6 S.E.Cd 1, 121 W-Va. 669. 

45 C.J. p 962 note 96. 

“Emergeacy” defined 

(1) '‘Emergimcy/’ excusing failure 
to exercise degree of care ordinarily 
required, means pressing necessity, 
exigency, or event or occasional com¬ 
bination of circumstances calling for 
immediate action or remedy.—Suter's 
Adm'r v. Kentucky Power & Light 
Co., 76 S.W.2d 29, 256 Ky. 356. 

(2) An emergency is any unfore¬ 
seen event or combination of circum¬ 
stances which call for immediate ac¬ 
tion without giving time for the de¬ 
liberate exercise of judgment or dis¬ 
cretion.—Bogovich V. Chicago, M., St. 
P. & P. R. Co., Mont., 203 P.2d 971. 

72. Ala.—^Hulsey v. Illinois Cent. R. 

Co., 5 So.2d 403, 242 Ala. 136. 

Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2d 120, 58 Ariz. 249. 
Cal.—Kirk v. Los Angeles Ry. Corp., 
161 P.2d 673, 26 Cal.2d 833, 164 
A.L.R. 1. 

Ca.—Luke v. Powell, 12 S.E.2d 196, 
63 Ga.App. 795- 

III.—Krug V. Armour & Co., 80 N.E. 
2d 386, 335 Ill.App. 222—Budds v. 
Keeshin :Motor Exp. Co., 61 N.E. 
2d 579, 326 Ill.App. 59—SynWolt v. 
Klank, 15 N.E.2d 895, 296 Ill.App. 
79. 

Iowa.—^Elmore v. Pes Moines City 
Ry. Co., 224 K.W. 28, 207 Iowa 862, 
Ky.—Pennington's Adm'r v. Pure 
Milk Co., 130 S.W.2d 24, 279 Ky. 
235—Commonwealth v. Bowman, 
100 S.\V.2d 801, 267 Ky. 50. 

La.—Muse v. Chambley, App., 16 So. 
2d 276—Coulton v. Caruso, App., 
195 So. 804—Tircuit v. Isom, App., 
169 So. 98—General Exchange Ins. 
Corporation v. Caraccio App., 144 
So. 630. 

Mich.—Pampu v. City of Detroit, 24 
X.W.2d 5SS. 315 Mich. 618. 

Minn.—Sanders v. Gilbertson, 29 K. 
W.2d 357, 224 Minn. 546—Ranum , 


V. Swenson, 19 X.W.2d 327, 220 
f Minn. 170. 

Mo.—Doyel v. Thompson, 211 S-W. 
2d 70 i, 357 Mo. 96,3—Clark v. 
Atchison & Eastern Bridge Co., 24 
S.'VV.2d 143, 324 Mo. 544—Carter v. 
Wells, App., 40 S.W.2d 725. 

Neb.—Riekes v. Schantz, 12 N.W.2d 
766, 144 Neb. 150. 

N.M.—Miller v. Marsh, 201 P.2d 341, 
53 N.M. 5. 

Ohio.—Nardi v. Reliable Trucking 
Co., SI N.E.2d 411, 85 Ohio App. 
122. 

Pa.—Peters v. Public Service Taxi 
Co., Com.Pl., 47 Lack.Jur. 133. 

Tex.—Herndon v- Halliburton Oil 
Well Cementing Co., Civ.App., 154 
S.W.2d 163, error refused. 

Utah.—Roach v. Los Angeles & S. L. 
R. Co., 280 P. 1053, 74 Utah 545, 
certiorari denied 60 S.Ct. 162, 280 

U. S. 613, 74 L.Ed. 655. 

Va.—Norfolk & P. B. L. R. Co. v. i 
Parker, 147 S.E. 461, 152 Va. 484. 
Wash.—Dupea v. City of Seattle, 147 
P.2d 272, 20 Wash.2d 285. 

45 C.J. p 963 note 97. 

73. Ariz. — Southwestern Freight 

Lines v. Floyd, 119 P.2d 120, 58 
Ariz. 249. 

Ill.—Graham v. Dressen, 10 N.E.2d 
843, 292 Ill.App. 15. 

Minn.—Blom v. Wilson, 296 N.W. 
502, 209 Minn. 419. 

N.J.—^Kinder v. Erie R. Co., 162 A. 

387, 109 N.J.Law 469. 

45 C.J. p 963 note 99. 

74. U.S.—Luper Transp. Co. v. 

Barnes, C.A.Tex., 170 P.2d 880. 

Ga.—Luke v. Powell, 12 S.E.2d 196, 
63 Ga,App. 795—Chitwood v. Ston¬ 
er, 4 S.E.2d 605, 60 Ga.App. 599. 
Mass.—^Austin v. Eastern Massachu¬ 
setts St. Ry. Co., 169 N.E. 484, 269 
Mass. 420. 

Minn.—Nicholas v. Minnesota Milk 
Co., 4 N.W.2d 84, 212 Minn. 333. 

45 C.J. p 965 note 9. 

75. Ala.—Birmingham Electric Co. 

V. Jones, 176 So. 203, 234 Ala. 590. 
Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2d 120, 58 Ariz. 249. 
Ark.—^Arkansas General Utilities Co. 
v. Oglesby, 67 S.W.2d 180, 188 Ark. 
564. 

Cal.—Emery v. Los Angeles R. Cor¬ 
poration. 143 P.2d 112, 61 Cal.App. 
2d 455—^Wallace v. Speier, 140 P.2d 
900, 60 CaLApp.2d 387—Lopez v. 
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Wisler, 136 P.2a 816, 68 CaI.App.2i3 
455. 

Conn.—Flynn v. Peracchio, 170 A 
926, 118 Conn. 124. 

Ill.—Lasko V. Meier 63 N.E.2d 531 
327 Ill.App. 5, affirmed 67 N.E.M 
162, 394 Ill. 71—Budds v, Keeshin 
Motor Exp. Co., 61 N.E.2d 579. 326 
Ill.App. 59—Jacobsen v. Cum¬ 

mings, 48 N.E.2d 603, 318 Ill.App. 
464—Graham v. Dressen, 10 NE'>d 
843, 292 Ill.App. 15—Mahan ’v, 

Richardson, 1 N.E.2d 100, 284 Ill. 
App. 493—Thompson v. Riemer 
283 Ill.App. 371. 

Ky.—Creasy v. Bunch, 22 S.W 2d 446 
232 Ky. 56. 

La.—^Michelli v. Rheem Mfg. Co, 
App., 34 So.2d 264. 

Minn.—Smith v. Carlson, 296 N.W 
132, 209 Minn. 268. 

N.H.—Kardasinski v. Koford, 190 A. 
702, 88 N.H. 444, 111 A.L.R. 1017. 

N.C.—Harper v. Murray Const. Co., 
156 S.E. 137, 200 N.C. 47. 

Ohio.—Nardi v. Reliable Trucking 
Co., 81 N.E.2d 411, 85 Ohio App. 
122—Simons v. City Ice & Fuel 
Co., App., 59 N,E.2d 231. 

Pa.—De Gregorio v. Malloy, 52 A.2d 
195, 356 Pa. 511. 

Va.—Norfolk & W, Ry. Co. v. Mace, 
145 S.E. 363, 151 Va. 458. 

W.Va.—O’Dell v. Universal Credit 
Co., 191 S.E, 568, 118 W.Va. 678. 

45 C.J. p 963 note 1. 

76. Cal.—Scaletta v. Silva, 126 P.2d 
898, 52 Cal.App.2d 730. 

Ill.—Hawley v. Zdrojeski, 84 N.E.2d 
163, 336 Ill.App. 392. 

45 C.J. p 9 63 note 2. 

77. Colo.—Grunsfeld v. Tenter, 69 
P.2d 30'9. 100 Colo. 570. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

Ill.—Skala V. Lehon, 258 Ill.App. 
252, affirmed 175 N.E. 832, 343 Ill. 
■602. 

La.—^Alford v. Louisiana & A. Ry. 
Co., App., 38 So.2d 258—Hagaman 
V. Bankers Indemnity Ins. Co., 
App., 7 So.2d 390-Stafford v. Nel¬ 
son Bros., 130 So. !234, 15 La.App. 
51, followed in Hyde v. Nelson 
Bros., 130 So. 237, 15 La.App. 00. 

N.Y.—Stone v. Thomas, 84 N.Y.S.2d 
257. 

N.C.—Winfield v. Smith, 53 S.E.2d 
251, 230 N.C. 392—Wall v. Bain, 
23 S.E.2d 330, 222 N.C. 375. 
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the safest course,or does not take every precau¬ 
tion which from a careful review of the circum¬ 
stances it appears he might have taken,or, in at¬ 
tempting to escape "the danger under such circum¬ 
stances, puts himself in a more dangerous posi¬ 
tion.^® So also, where by the negligence of anoth¬ 
er one is compelled to choose instantly between two 
hazards, he will not be guilty of contributory neg¬ 
ligence although the one he selects results in injury 
and he might have escaped had he chosen the oth- 
or had he done nothing at all.^^ Ordinary care 
does not require one meeting an emergency to act at 
all events, where he has no time to decide what to 
do or to think of anything to do.SS 

Real or apparent imminent danger required. In 


order to relieve a person from the consequences of 
his own acts on the ground that they were done sud¬ 
denly and under impending danger, there must be 
either a real danger^^ or the circumstances must be 
such as might create apprehension of danger in the 
mind of an ordinarily prudent person,and the ap¬ 
pearance of danger must have been imminent, leav¬ 
ing no time for deliberation.^^ If there is time for 
him by the exercise of reasonable care to withdraw 
to, or to remain in, a place of safety he may not re¬ 
cover if he does not do so.^^ 

Cause of peril or emergency. The doctrine ex¬ 
cusing plaintiff for his actions in the face of sud¬ 
den peril or in an emergency has been held to ap¬ 
ply where the peril or emergency is created by an- 


Qliio.—Interstate Motor Freight Cor¬ 
poration V. Girard, 163 N.E. 206, 
29 Ohio App. 101. 

Pa.—Altomari v. Krug-er, 188 A. 828, 
325 Pa. 235—^Welsh v. Pennsyl¬ 
vania R. Co., 169 A. 95, 313 Pa. 
37 —^Morin v. Kreidt, 164 A. 799, 
310 Pa. 90—^Wilson v. Consolidated 
Dressed Beef Co., 145 A. 81, 295 
Pa. 168—Community Fire Co. v. 
Pennsylvania Power & Light Co., 
92 Pa.Super. 304—Peters v. Public 
Service Taxi Co., Com.Pl., 47 Lack. 
Jur. 133. 

Tex.—^Hicks v. Frost, Civ.App., 195 
S.W.2d 606, refused no reversible 
error—Browning v. Beck, Civ.App., 
73 S.W.2d 626, affirmed Beck v. 
Browning, 101 S.W.2d 545, 129 Tex. 
7. 

W.Va.—Taylor v. City of Hunting- 
ton, 30 S.E.2d 14, 126 W.Va. 732. 

45 C.J. p 964 note 3. 

Beckless conduct 

Errors of judgment of one en¬ 
gaged in fighting fire, which errors 
result from excitement and confu¬ 
sion of the moment, are not reckless 
conduct.—^Rollins v. Boston & M. R. 
R.. 74 N.E.2d 664, 321 Mass. 586. 

78. IJ.S.—Oklahoma Natural Gas 

Co. V. McKee, C.C.A.Okl., 121 F.2d 
683—Stolte V. Larkin, C.C.A.Minn., | 
110 F.2d 226—^Palmer v. Moren, D. 
C.Pa., 44 F.Supp. 704. 

Cal.—Mortensen v. Fairbanks, 35 P. 

2d 1030, 1 Cal.2d 489. 

Ind.—Chicago, S. S. & S. B. R. Co. 

V. Luca, 170 N.E. 564, 91 Ind.App. 
621. 

Kan.—^Eaton v. Salyer, 10 P.2d 873, 
135 Kan. 411. 

Minn.—Sanders v. Gilbertson, 29 N. 

W. 2d 357, 224 Minn. 546—Merritt 
V. Stuve, 9 N.W.2d 3'29, 215 Minn. 
44—Nicholas v. Minnesota Milk 
Co., 4 N.W.2d 84, 212 Minn. 333— 
Cosgrove v. McGonagle, 264 N.W. 
134, 196 Minn. 6. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

N.J.—Kinder v. Erie R. Co., 162 A. 
387, 109 N.J.Law 469, 


’ S.D.—Campbell v, Jackson, 272 N.W. 
293. 65 S.D. 154. 

Tenn.—^Tennessee Electric Power Co. 
V. Hanson, 79 S.W.2d 818, 18 Tenn. 
App. 542—Power Packing Co. v. 
Borum, 8 Tenn.App. 162. 

Va.—Virginia Electric & Power Co. 

V. Ford, 186 S.E. 84, 166 Va. 619. 

45 C.J. p 964 note 4. 

79. Ind.—^Zoludow v. Keeshin Motor 
Express, 34 N.E.2d 980, 109 Ind. 
App. 575. 

Ky.—Southern Ry. Co. in Kentucky 
V. Lyen, 160 B.W.2d 1, 289 Ky. 
726. 

I 45 C.J. p 964 note 5. 

SO. Ark.—^Ft. Smith Traction Co. v. 
Oliver, 46 S.W.2d 647, 185 Ark. 
227. 

Cal.—^Himes v, Daniel, 15 P.'2d 791, 
127 Cal,App. 327. 

Ga.—Pollard v. Weeks, 4 S.E.2d 722, 
60 Ga.App. 664. 

La,—Coulton v. Caruso, App., 195 So. 
804. 

W.Va.—Menafee v. Monongahela Ry. 

Co., 148 S.E. 109. 107 W.Va. 245. 

45 C.J. p 965 note 6, 

81. U.S.—The Middlesex, D.C.Mass., 

253 F. 142. 

Cal.—^Kirk v. Los Angeles Ry. Corp., 
161 F.2d 673, 26 Cal.2d 833. 

Ind.—Wabash Ry. Co. v. Bixby, 163 
N.E. 231, 88 Ind.App. 52. 

Ky.—Commonwealth v. Bowman, 100 
SW.2d 801, 267 Ky. 50. 

La.—^Holloway v. Pure Oil Co., 135 
So. 381, 17 La.App. 584, rehearing 
denied 136 So. 748, 17 La.App. 

584—Pope V. Locascio, 126 So. 727, 
729, 13 La.App. 304. 

Mo.—Carter v. Wells, App., 40 S.W.2d 
725. 

Tenn.—Henry v. Sharp, 9 Tenn.App. 
350. 

Va.—Corpus Juris cited in Jones v. 
Hanbury, 164 S.E. 545, 551, 158 Va. 
842. 

45 C.J. p 965 note 7. 

Choice between alternative courses 
generally see supra § 122. 
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82. Ky.—Illinois Cent. R. Co. v- 
Wilkins, 147 S.W. 759, 149 Ky. 35. 

45 C.J. p 965 note 8. 

83. La.—Abel v. Gulf Refining Co., 
App., 143 So. 82. 

45 C.J. p 965 note 10. 

84. Mo.—Lee v. City Ice Co., App., 
64 .S.W.2d 736. 

Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734. 

Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App. 108. 

45 C.J. p 965 note 11. 

85. Ind.—^Hedgecock v. Orlosky, 44 
N.E.2d 93, 2'20 Ind. 390. 

Kan.— Corpus Juris cited in Allen v. 
Pearce Dental Supply Co., 88 P.2d 
1057, 1059, 14'9 Kan. 549. 

Mo.—Lee v. City Ice Co., App., 64 
S.W.2d 736—Carter v. Wells. App., 
40 S.W.2d 725. 

Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App. 108. 

45 C.J. p 965 note 12. 

It is uot reciuired that the danger 
actually exist; it is sufficient that 
the circumstances were such that an 
ordinarily prudent person might have 
believed that danger was imminent. 
—Corpus Juris cited in Southwestern 
Freight Lines v. Floyd, 119 P.2d 120, 
124, 58 Ariz. 249—45 C.J. p 966 notes 
15, 16. 

86- Ind.—Hedgecock v. Orlosky, 44 
N.E.2d 93, 220 Ind. 390. 

Mo.—Lee v. City Ice Co., App., 64 
S.W.2d 736—Carter v. Wells, App., 
40 S.W.2d 725. 

Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App. 108. 
Wash.—Lubllner v. Huge, 153 P.2d 
694, :21 Wash.2d 881. 

45 C.J. p 965 note 13. 

87. IJ.S.—^Uzich V. E. & G. Brooke 
Iron Co., D.C.Pa., 76 F.Supp. 788. 
N.Y.—Cowen v. Knickerbocker Ice 
Co., 6 N.Y.St. 250. 

Tenn.—Thompson v- Hawes, 162 S.W. 
2d 71, 25 Tenn.App. 581—Coppen¬ 
ger V. Babcock Lumber & Land 
Co., 8 Tenn.App. 108. 
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other's negligence^^ or by defendant's negligence,^^ 
but not where the peril or emergency was caused or 
contributed to by plaintiff’s negligence®*^ or "was oc¬ 
casioned by concurrent negligence of the person in¬ 
jured and defendant®^ It has been held that the 
doctrine does not apply unless the sudden peril or 
emergency was caused by defendant's negligence,®^ 
but it has also been held that the doctrine applies 
even though the emergency w“as brought about by 
the negligence of a third person contributing to that 
of defendant®® or by that of a third person alone if 
the injury which followed the effort to escape was 
due to defendant's negligence.®^ The doctrine is 
not available where defendant's negligence is not 
established.®® 
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§ 124. - Danger Incurred to Save Life or 

to Prevent Personal Injury to Others 

Under the rescue doctrine, conduct which might other- 
wise be considered contributory negligence may not be so 
considered where a person is injured in attempting to 
save others from imminent danger of personal injury or 
death. 

Under what is commonly referred to as the res¬ 
cue doctrine, conduct which might otherwise be con¬ 
sidered contributory negligence may not be so con¬ 
sidered where a person is injured in attempting to 
save others from imminent danger of personal in¬ 
jury or death.®® Persons are held justified in as¬ 
suming greater risks in the protection of human 


SS. Ala.—Birmingham Stove & 

Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342. 

Cal.—Ponce v. System Freight Serv¬ 
ice, 152 P.2d 234, 66 Cal.App. 295— 
Cannon v. Kemper, 73 P.2d 268, 23 
Cal.App. 239. 

Conn.—Marley v. New England, 
Transp. Co., 53 A.2d 296, 133 Conn. 
5S6. 

Kan.—Schulz v. Chicago, R. I, & P. 
R. Co., 205 P.2d 965, 167 Kan. 

228. 

I*a.—Davis v. Surebest Bakery, App., 
38 So.2d 624—Tircuit v. Isom, App., 
169 So. 98. 

Mo.—Carter v. Wells, App., 40 S.W. 
2d T25. 

Utah.—Roach v. Los Angeles & S. L. 

R. Co., 280 F. 1053, 74 Utah 645, 
certiorari denied 50 S.Ct. 162, 280 
US. 613, 74 L.Ed. 655. 

46 C.J. p 963 note 98. 

89. U.S.—Little v. Ireland, D.C. 
Idaho, 30 F.Supp. 653. 

Ala.—Hulsey v. Illinois Cent. R. Co., 
5 So.2d 403. 242 Ala. 136—Green v. 
City of Birmingham, 4 So.2d 394, 
241 Ala, 684. 

Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2<i 120, 68 Ariz. 249. 
Ga. —Georgia Power Co. v, Bell, 159 i 

S. E. 589, 43 Ga-App. 559. I 

La.—^Nolan v. City of Shreveport, ^ 

7 La.App. 218. 

Tex,—Hicks v. Frost, Civ.App., 195 
S.W. 2d 606. 

Va.—Norfolk & P. B. L. R. Co. v. 

Parker, 147 S.E. 461, 152 Va. 484. 
Wash.—Thomson v. Schirber, 2 P,2d 
664, 164 Wash. 177. 

W.Va.—Keatley v. Hanna Chevrolet 
Co., 6 N.E.2d 1, 121 W.Va. 669. 

90. U.S.—Shell Oil Co. v. Slade, C. 
C.A.Miss., 133 F.2d 618, certiorari 
denied 64 S.Ct. 75, 320 U.S. 772, 
88 L.Ed, 462. 

Ala.—^Pittman v. Calhoun, 165 So. 
391, 231 Ala 460—€k>rpiis Jtixis 
cited in Clark v. Farmer, 159 So. 
47, 50, 229 Ala. 696—^Biimingham 
Stove & Range Co. v. Vanderford, 
116 So. 334, 217 Ala 342. 


Cal.—Mondine v. Sarlin, 81 P.2d 903, 
11 CaL2d 593—Groat v. Walkup 
Drayage & Warehouse Co., 68 P.2d 
200, 14 Cal.App.2d 350—Gardiner 

V. Hogue, 20 P-2d 957, 131 Cal.App. 
254—Brooks v. City of Monterey, 
290 P. 540, 106 Cal.App. 649. 

Del.—Lynch v. Lynch, 195 A. 799, *9 

W. W.Harr. 1. 

Iowa,—Terpstra v. Schinkel, 17 N.W. 

2d 106, 235 Iowa 547. 

Kan.— Corpus Juris cited iu Eldredge 
V. Sargent, 96 P.2d 870, 87$, 150 
Kan. 824. 

La. — ^Fulmer r. U. S. Fidelity & 
Guaranty Co., Great American In¬ 
demnity Co., Intervener, App., 5 
So.2d 923, followed in Bacon v. 

U. S. Fidelity & Guaranty Co., 5 
So.2d 927 and Hartford Fire Ins. 
Co. V. U. S. Fidelity & Guaranty 
Co., 6 So.2d 927. 

Mass.—McBridge v. Middlesex & B. 
St. Hy. Co., 176 N.E. 185, 276 Mass. 
29. 

Mich.—Dahlerup v. Grand Trunk 
Western R. Co., 29 N.W.2d 156, 319 
Mich. 96. 

Mo. — Corpus Juris cited in Cantwell 

V. Cremins, 149 S.W.2d 343, 345, 
347 Mo. 836—^Moore v. East St. 
Louis & S. Ry. Co., App., 54 S.W. 
2d '767—McCloskey v. Renne, 37 
S.W.2d 950, 225 Mo.App. 810. 

Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734—^Hughes v. Omaha & 
Council Bluffs St. Ry. Co., 8 N.W. 
2d 509, 143 Neb. 47, 

Pa.—Gajewski v. Lightner, 19 A.2d 
355, 341 Pa. 614—Stewart v. Phila¬ 
delphia Rapid Transit Co., 157 A. 
37, 103 Pa.Super. 366. 

Tenn.—Thompson v. Hawes, 162 S. 

W. 2d 71, 25 Tenn.App. 681. 

Tex.—Beck v. Browning, 101 S.W.2d 
545, 129 Tex. 7. 

Va.—^Virginia Electric & Power Co. 

V. Ford, 186 S.E. 84, 166 Va. 619. 
Wyo.—Hill v. Walters, 100 P.2d 98, 
55 W'yo. 334. 

45 C.J. p 966 note 17, 

Fault not contributing to peril 
Rule that one at fault cannq^ 
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himself of sudden emergency doc¬ 
trine applies only where fault or neg¬ 
ligence of person claiming benefit of 
doctrine produced or assisted in 
bringing about perilous situation in 
which he was placed.—Browning v. 
Beck, Civ.App., 73 ■S.W.2d 626, af¬ 
firmed Beck V. Browning, 101 S.W 2d 
545, 129 Tex. 7. 

91. Kan.—Corpus Juris cited In 
Towell V. Staley, 16$ P.2d 699, 709 
161 Kan. 127. 

45 C.J. p 966 note 18. 

92. Ind.—^Hedgecock v. Orlosky, 44 
N.E.2d 93, 220 Ind. 390. 

Mo.—Lee v. City Ice Co., App., 64 
S.W.2d 736. 

93. N.Y.—^Akers v. New York, 36 
N.Y.S. 1099, 14 Misc. 524. 

94. Tex.—Austin, etc., R. Co. v. 
Beatty, 11 S.W. 858, 73 Tex, 692. 

95. Kan.—Nichols ▼. Derry, 118 P.2d 
537, 154 Kan. 305. 

45 C.J. p 966 note 21. 

96. U.S.—^Rovinskl v. Rowe, C.C.A 
Mich., 131 F.2d 687. 

Ala.—Seaboard Air Line Ry. Co. v. 
Johnson, 115 So. 168, 217 Ala. 251, 
certiorari granted 48 S.Ct. 436, 277 
U.S. 579, 72 L.Ed. 997, and cer¬ 
tiorari dismissed 49 S.Ct. 95, 278 

U. S. 576, 73 L.Ed. 515. 

Idaho,— Corpus Juris cited in. Bums 
I V. Getty, 24 P.2d 31, 32, 63 Idaho 
347. 

La.— Corpus Juris qiuoted in Coulton 

V. Caruso, App., 195 So. 804, 806. 
Me.—Hatch, v. Globe Laundry Co., 

171 A. 387, 132 Me. 379. 

Md.— Corpus Juris cited in Peoples 
Drug Stores v. Windham, 12 A2d 
•532, 538, 178 Md. 172—Lashley v 
Dawson, 160 A. 738, 162 Md, 549. 
N.J.— Corpus Juris oited iu Laydea 
V. Goodyear Tire Rubber Co., 
28 A.2d 96, 98, 129 N.J.Law 64— 
Corpus Juris cited in Tarnow v. 
Hudson & Manhattan R. Co.» 1 A 
2d 73, 74, 120 N.J.Law 506. 

N.Y.—Carney v. Buyea, 66 N,Y.S.2d 
'803, 271 App.Div. 338, appeal de- 
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life where they would not be under other circum- 
stances.^^ One is not guilty of contributory neg¬ 
ligence in exposing himself to danger of injury in 
order to rescue another from imminent danger of 
personal injury or death, if, under the same or sim¬ 
ilar circumstances, an ordinarily prudent person 
might so expose himself,^8 or, as often expressed, 
if the act of intervention is not performed under 
such circumstances as would make it rash or reck¬ 
less in the judgment of ordinarily prudent per¬ 
sons.^® This is true even though the person at¬ 
tempting the rescue knows that it involves great 
hazard to himself without certainty of accomplish¬ 
ing the attempted rescue^ and even though in at¬ 
tempting such rescue he thereby imperils his own 
life.2 

It is immaterial that the person sought to be res¬ 
cued is guilty of contributory negligence.^ While 
one is guilty of negligence if the circumstances 


make such attempt rashness or recklessness in the 
judgment of a man of ordinary prudence,^ one at¬ 
tempting to rescue another cannot be said to be 
rash or reckless if the surrounding circumstances 
and conditions justify a belief that he can prevent 
or avert the threatened harm.^ In determining 
whether one making or attempting such a rescue ex-, 
ercised ordinary care, all the surrounding circum¬ 
stances are to be considered,® including the exist¬ 
ing emergency,'^ the alarm, excitement, and con¬ 
fusion usually present,^ the uncertainty as to the 
means to be employed,^ the necessity for immediate 
action,^0 and the liability to err in the choice of 
the best course to pursue.tt 

Real or apparent danger essential. It requires 
more than a suspicion that an accident might hap¬ 
pen to justify one to incur obvious danger on the 
theory that human life or limb is in imminent 
peril.i^ The rule under consideration is inappHca- 


nied 68 N.T.S.2d 446, 271 App.Div. 
949. 

—Shultz V. Dallas Power & 
Light Co., Civ.App., 147 S.'W.2d 

914, error dismissed, judg-ment cor¬ 
rect. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233—^Hawkins v. 
Palmer, 188 P.2d 121, 29 Wash.2d 
570. 

45 C.J. p 966 note 22. 

Bescae doctrine as invasion of prov¬ 
ince of jury 

Constitutional provision that de¬ 
fense of contributory negligence 
shall be a question of fact to be left 
to jury inhibits application of so- 
called rescue theory concerning con¬ 
tributory negligence.—Oklahoma 
Power & Water Co. v. Jamison, 106 
P.2d 1(>97, 188 Okl. 118. 

97. tJ.S.—^Rovinski v. Rowe, C.C.A. 
Mich., 131 F.2d 687. 

La,—Corpus Juris quoted in Coulton 
V. Caruso, App., 195 So. 804, 806. 
Minn.—^Duff v. Bemidji Motor Serv¬ 
ice Co., 299 N.W. 196, 210 Minn. 
456. 

45 C.J. p 966 note 23. 

98. U.S.—^Rovinski v. Rowe, C.C.A. 
Mich., 131 P.2d 687. 

Conn.—Cote v. Palmer, 16 A. 2d 595, 
127 Conn. 321. 

La.—Corpus Juris quoted In Coulton 
V. Caruso, App., 195 So. 804, 806. 
Minn.—^Arnold v. Northern States 
Power Co., 297 N.W. 182, 209 Minn. 
651. 

Neb.—Wolflnger v. Shaw, 292 N.W. 
731, 138 Neb. 229. 

Breslin v. State, 72 N.Y.S.2d 
62, 189 Misc. 547. 

Pa.—Corpus Juris cited In De Greg¬ 
orio V. Malloy, 52 A.2d 195, 197, 
356 Pa. 511. 

S.C.^aiTatt V. Holston Quarry Co. 
65 C.J.S.—47 


of South Carolina, 177 S.E. 135, 174 
S.C. 262. 

Tenn.— Corpus Juris quoted in Mor¬ 
gan V. Treadwell, 126 S.W,2d 888, 
890, 23 Tenn.App. 100. 

45 C.J. p 966 note 24. 

99. Cal.—Lolli V. Market St. Ry. Co., 
110 P.2d 436, 43 Cal.App.2d 166. 

Conn.—Cote v. Palmer, 16 A.2d 595, 
127 Conn, 321. 

Ga.—Blanchard v. Reliable Transfer 
Co., 32 S.E.2d 420, 71 Ga.App. 

843. 

La.— Corpus Juris quoted In Coulton 
V. Caruso, App., 195 So. 804, 806. 

Me.—Hatch v. Globe Laundry Co., 
171 A. 387, 132 Me. 379. 

Minn.—^Arnold v. Northern States 
Power Co., 297 N.W. 182, 209 Minn. 
551. 

Tex.—Shultz V. Dallas Power & 
Light Co., Civ.App., 147 S.W.2d 
914, error dismissed, judgment cor¬ 
rect. 

Wash.—Hawkins v. Palmer, 188 P.2d 
121, 29 Wash.2d 570. 

45 C.J. p 967 note 25. 

1. Conn.—Cote v. Palmer, 16 A.2d 
595, 127 Conn. 321. 

La.— Corpus Juris quoted in Coulton 
V. Caruso, App., 195 So. 804, 806. 

45 C.J. p -967 note 26. 

2. La.- 7 -^Corpus Juris quoted in 
Coulton V. Caruso, App., 195 So. 
804, 806. 

45 C.J. p 967 note 27. 

3. La. — Lynch v. Fisher, App., 34 
So.2d 513— Corpus Juris quoted in 
Coulton V. Caruso, App., 195 So. 
804, 806. 

Me.—^Hatch v. Glohe Laundry Co., 
171 A. 387, 132 Me. 379. 

45 C.J. p 967 note 28. 

4. Conn.—Cote v. Palmer, 16 A.2d 
695, 127 Conn. 321. 
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La.—Corpus Juris quoted in Coulton 
V. Caruso, App., 195 So. 804, 806. 

45 C.J. p 967 note 29. 

The less the danger, the less the 
rish which one may encounter in at¬ 
tempting to save the life of the 
third person without becoming guilty 
of contributory negligence, so as to 
preclude recovery for personal in¬ 
juries.—^Wolfinger v. Shaw, 292 N.W. 
731, 138 Neb. 229. 

5. La.—Corpus Juris quoted In 
Coulton V. Caruso, App., 195 So. 
804, 806. 

45 C.J. p 967 note 30. 

6. Cal.—Lolli v. Market St. Ry. Co., 
no P.2d 436, 43 Cal.App.2d 166. 

Conn.—Cote v. Palmer, 16 A.2d 595, 
127 Conn. 221. 

La.—Corpus Juris quoted in Coulton 
V. Caruso, App., r95 So. 804, 806. 

45 C.J. p 967 note 31. 

7. La.—Corpus Juris quoted in 

Coulton V. Caruso, App., 195 So. 

804, 806. 

45 C.J. p 968 note 3’2. 

8. La.—Corpus Juris quoted in 

Coulton V. Caruso, App., 195 So. 

804, 806. 

45 C.J. p 968 note 33. 

9. La.^—Corpus Juris quoted in 

Coulton V. Caruso, App., 195 So. 

804, 806. 

45 C.J. p 968 note 34. 

10. La.—Corpus Juris quoted in 

Coulton V. Caruso, App., 195 So. 

804, 806. 

45 C.J. p 968 note 35. 

11. La.—Corpus Juris quoted in 

Coulton V. Caruso, App., 195 So. 

804, 806. ; 

45 C.J. p 968 note 36. 

,12. Wash.—'Corpt^s Juris quoted In 
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blc where no one is in imminent danger, and the 
circumstances afford no reasonable basis for believ¬ 
ing otherwise.^® It is sufficient, however, that 
someone is in danger, although, at the moment the 
effort to rescue is made, the danger is not imminent 
to a definite person,!^ and, even though no danger is 
actually imminent, the rule is applicable to one who 
acts on appearances, if his conduct is that of an or¬ 
dinarily prudent man under the circumstances.^® 
Person responsible for danger. The rescue doc¬ 
trine has been held to be applicable only where the 
situation which invites rescue is created by the tor¬ 
tious act of defendant or one for whom he is re¬ 
sponsible,^® and, in order to invoke the doctrine 
where defendant is not responsible for the peril to 
the one sought to be rescued, defendant must be 
guilty of negligence toward the rescuer after he has 
begun to attempt the rescue.^* 

Prior negligence of rescuer. While there is au¬ 
thority to the contrary,^5 it is generally held that 
the rescue doctrine has no application where the 
peril of the person sought to be rescued is due to 
the negligence of the person attempting the res¬ 
cue.^® 

§ 125. - Danger Incurred to Save Prop¬ 

erty 

Although there is authority that the rescue doctrine 


65 C.J.S. 

does not apply where It Is sought to rescue or prevent In¬ 
jury to property rather than life, it is generally held that 
one who acts in an effort to save his own or another’s 
property is not guilty of contributory negligence If, under 
the same or similar circumstances, an ordinarily prudent 
person would incur the risk which his action involves. 

A person is not relieved of the duty to exercise 
ordinary care for his own safety by the fact that 
his own or another’s property is in imminent danger 
of loss or injury arising from the negligence of a 
third person.20 According to some authorities, the 
rescue doctrine, discussed supra § 124, does not ap¬ 
ply where it is sought to rescue or prevent injury 
to property,21 but as a general rule, except where 
the danger to the property arises from the negli¬ 
gence of the person attempting to save it,22 one who 
acts in an effort to save his own or another’s prop¬ 
erty from loss or injury is not guilty of contribu¬ 
tory negligence if, under the same or similar cir¬ 
cumstances, an ordinarily prudent person would in¬ 
cur the risk which his action involves,23 although 
he is guilty of contributory negligence where he at¬ 
tempts to recover property in the face of obvious 
danger such as no ordinarily prudent person would 
incur under the circumstances.24 While ordinarily 
plaintiff is not justified in exposing himself to as 
great danger in saving property as he would be in 
saving life,25 it is generally held that the fact that 
he acted for the purpose of saving his own or an- 


Highland v. Wilsonian Inv. Co.. 
17 P.2d 631, 634, 171 Wash. 34. 

45 C.J. p 968 note 37. 

13. Wash.—CorptLS Juris gtioted in 
Highland v. Wilsonian Inv. Co., 17 
F,2d 631, 634. 171 'Wash. 34. 

45 C.J. p 968 note 38. 

14- Minn.—^Arnold v. Northern 
States Power Co., 237 N.W. 182, 
209 Minn. 551. 

Neb.— Corpus Juris cited in 'Wol- 
finger v. Shaw. 292 N.W. 731, 138 
Neb. 229. 

Tex.— Corpus Juris gnoted in Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.AV.2d 618, 619. 

Wash.— Corpus Juris quoted in High¬ 
land V. Wilsonian Inv. Co., 17 P.2d 
631, 634, 171 Wash. 34. 

45 C.J. p 96S note 30. 

15. Minn.—^Arnold v. Northern 
States Power Co., 297 N.W. 182, 
209 Minn. 551. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 
731, 735, 138 Neb. 229. 

Tex.— Corpus Juris quoted in. Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.W.2d 618, 619. 

Wash.— Corpus Juris quoted in High¬ 
land V. Wilsonian Inv. Co., 17 P.2d 
631, 634, 171 Wash. 34—Thoresen 
V. St. Paul, etc., Humber Co., 131 P. 
645, 132 P. 860, 73 Wash. 99. 

16. Mass.—Edgarton v. H. P. Welch 
Co., 74 N.E.2d 674, 321 Mass, 603, 


174 A.L.R. 462—Dixon v. New 
York, N. H. & H. R. Co., 92 N.E. 
1030. 207 Mass. 126. 

17- Wash.—Hawkins v. Palmer, 188 
P.2d 121, 29 Wash.2d 570. 

18. Tex.—Gulf. etc., R. Co. v. 
Brooks, 132 S.W. 95, 63 Tex.Civ. 
App. 231. 

19- Mont.—Brown v. Columbia 
Amusement Co., 6 P.2d S74, 91 
Mont. 174. 

45 C.J. P 96S note 42. 

2a Mich.—^Taylor v. Home Tel. Co., 
12S N.W. 72S, 163 Mich. 458, SI 
L.R.A.,N.S.. 385. 

45 C.J. p 968 note 44. 

21. Mo.—Gwaltney v. Kansas City 
Southern Ry. Co., 96 S.W,2d 357, 
339 Mo. 249. 

Tenn.—Morgan v. Treadwell, 126 S. 
W.2d 888, 890, 23 Tenn.App. 100. 

22. La.—Mathis v. Kansas City 
Southern R. Co., 74 So. 172, 140 La. 
S55. 

23. IJ.S.—^Rovinski v. Rowe, C.C.A. 
Mich., 131 F.2d 687. 

Ala.—Corpus Juris cited iu Pollard 
V. Stewart, 168 So. 203, 204, 27 
Ala. App. 116, 

Cal.—Henshaw v. Belyea, 31 P.2d 
348, 220 Cal. 458—Haverstick v. 
Southern Pac. Co., 37 P.2d 146, 1 
Cal.App. 2d 605. 
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j Conn.—Cote v. Palmer, 16 A2d 595, 
I 127 Conn. 321. 

Iowa.—Johannsen v. Mid-Continent 
Petroleum Corporation, 5 N.'W'.Sd 
20, 232 Iowa 805. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 
731, 138 Neb. 229. 

N.Y.—Breslin v. State, 72 N.Y.S.2d 
62, 189 Misc. 547. 

W.Va.—Corpus Juris cited in Poster 
V. New York Central R. Co., 177 
S.E, 871, 872, 115 W.Va. 682. 

45 C.J. p 96-9 note 51. 

The less the danger, the less the 
risk which one may encounter in 
attempting to save property without 
becoming guilty of contributory neg¬ 
ligence, so as to preclude recovery 
for personal injuries.—^Wolfinger w 
Shaw, 292 N.W. 731, 138 Neb. 229. 

24, U.S.—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 P.2d 438, cer¬ 
tiorari denied 62 S.Ct. 916, 315 

U. S. 819, 86 L.Ed. 1217. 

Conn,—Cote v. Palmer, 16 A.2d 595, 
127 Conn. 321. 

W.Va.—Jones v. Virginian Ry. Co., 
179 S.E. 71, 116 W.Va. 201—Foster 

V. New York Cent. R. Co., 177 S.E. 
871, 115 W.Va. 682. 

25. Iowa.—^Liming v, Illinois Cent. 
R. Co.; 47 N.W. 66, 81 Iowa 246. 

N.Y.—^Wardrop v. *Santi Moving, etc., 
Co,, 135 N.E. *272, 233 N.Y. 227. 
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other’s property from imminent danger of loss or 
injury may be considered in determining whether 
who voluntarily exposed himself to known and 
appreciated danger exercised ordinary care.26 Full 
allowance should be made for the natural impulse 
prompting the effort^^ and for the emergency un- 
<ier which the danger was incurred,^^ although it 
has been asserted that less weight is to be given to 
the fact that one acted for the purpose of saving 
property from loss or injury than is ordinarily giv¬ 
en to the fact that one acted to save a life or pre¬ 
vent personal injury.^^ 

§ 126. - Danger Incurred in Discharge of 

Duty 

In determining whether one who has voluntarily ex¬ 
posed himself to danger was in the exercise of ordinary 
care, the fact that the act was done in the discharge of 
his duty is to be considered. 

In determining whether one who has voluntarily 
exposed himself to danger was in the exercise of 
ordinary care, the fact that the act was done in the 
discharge of his duty is to be considered.^^ If a 


person, in doing that which it is his right to do in 
the discharge of his duty, exercises ordinary care 
and prudence, he is not chargeable with contribu¬ 
tory negligence as a matter of law although the re¬ 
sult showed that he imperiled his life or personal 
safety in doing as he did.^^ Notwithstanding one 
is acting in the discharge of his duty, he is guilty 
of negligence if he incurs a risk of injury which 
would not be incurred by an ordinarily prudent man 
under the same or similar circumstances.^^ 

§ 127. Violation of Statutes or Ordinances 

As a general rule, a plaintiff responsible for a vio¬ 
lation of a statute cannot recover where such vioiationf 
contributed as a proximate cause to the injury of which 
he complains. 

In the absence of circumstances sufficient to jus¬ 
tify or excuse such conduct, as a general rule, a 
plaintiff responsible for a violation of a statute, 
particularly a statute designed to control the sit¬ 
uation of the parties at the time the injury com¬ 
plained of was sustained,cannot recover where 
such violation, concurring and co-operating with the 


26. Conn.—Cote v. Palmer, 16 A.2d 
595, 127 Conn. 321. 

46 C.J. P 968 note 47. 

Reasonable apprehension ot dang“er 
In order to relieve one’s self from 
a charg-e of contributory negligence 
as a matter of law for attempting 
to save property from harm, it is 
sufficient, if, to a reasonably prudent 
person, the existing circumstances 
create the apprehension of danger, 
even though danger was not actually 
imminent at the moment.—^Wolilnger 
r. Shaw, 292 N-W. 731, 138 Neb. 
229. 

27. Ind.—Hedgecock v. Orlosky, 44 
KE.2d 93, 220 Ind. 390. 

X.C.—^McKay v. Atlantic Coast Line 
R. Co., 75 S.B. 1081, 160 N.C. ‘260, 
Ann.Cas.l914C 412. 

Tex.—Corpus Juris quoted iu Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S.W.2d 618, 61'9. 

28. N.C.—^McKay v. Atlantic Coast 
Line R. Co., 75 S.E. 1081, 160 N.C. 
2SO, Ann.Oas.l914C 412. 

Tex.—Corpus Juris OLnoted in Stroud 
V. Brands Punch Syrup Co., Civ. 
App., 205 S,W.2d 618, 619. 

29. La.—^Mathis v. Kansas City 
Southern R, Co., 74 So. 172, 140 La. 
855. 

1^0-—Hill V, East St. Louis Cotton 
Oil Co., 214 S.W. 419, 202 Ko.App. 
478. 

3a Wash.—^Maskell v. Alexander, 
157 P. 872, 91 Wash. 363. 

Assumption of risk see infra § 174. 

The amount of care which a person 
who must work in. position of pos¬ 
sible danger is bound to exercise for 
his own safety may be less because 


of necessity of giving attention to 
his work than would otherwise be 
the case.—Ostertag v. Bethlehem 
Shipbuilding Corporation, 151 P.2d 
647, 65 Cal.App.2d 795. 

Piremeu are required to exercise 
reasonable care for their own safety 
in performance of their duty.—'Camp¬ 
bell V. Pure Oil Co., 194 A. 873, 15 
N.J.Misc. 723. 

31. Mo.—Corpus Juris cited lu Owen 
V. Kurn, 148 •S-W.2d 519, 524, 347 
Mo. 516. 

45 C.J. p ‘969 note 53. 

Performauce of official service is 
not negligence which will bar re¬ 
covery*—Smith V. Twin State Gas & 
Electric Co„ 144 A, 57, 83 N.H. 439, 
61 A.L.R. 1015, rehearing denied 144 
A. 783, 83 N.H. 439, 61 A.L.R. 1015. 
Work in place of danger 

Contributory negligence is not es¬ 
tablished merely by showing that de¬ 
ceased worked in place of danger, 
but it must be shown that his con¬ 
duct was negligent in face of danger. 
—Theisen v. Minnesota Power &. 
Light Co., 274 N.W. 617, 200 Minn. 
515. 

Caddy who went to search for ball 

after all players had taken their 
drives and who was struck by player 
behind him taking second shot with¬ 
out giving warning was held not 
contributorily negligent.—^Povanda v. 
Powers, 272 N.Y.S. 619, 152 Misc. 
75. 

32. Minn.—^Huyink v. Hart Publica¬ 
tions, 2 N.W.2d 552, 212 Minn. 87. 

45 C.J. p 969 note 54. 

33. XJ.S.—Western Union Telegraph 

739 


Co. V. Hudson, C.C.A.Cal., 82 F.2d 
992. 

Ark.— Corpus Juris cited in Missouri 
Pac. Transp. Co. v. Brown, 99 S.W. 
2d 245, 247, 193 Ark. 304. 

Cal.—Mazgedian v. Swift & Co., 71 
P.2d 833, 22 Cal.App.2d 570—Morris 
V. Purity Sausage Co., 38 P.2d 
193, 2 Cal.App.2d 536. 

Ind.—Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404. 
Mass.—Jones v. New York, N. H. & 
H. R. Co., 175 N.E. 487, 275 Mass. 
139. 

N.H.—Hobbs V. Boston & M. R. R., 
184 A. 355, 88 N.H. 112. 

S.D.—Haase v. Willers Truck Serv¬ 
ice, 34 N.W.2d 313. 

Tenn.—Coalfield Coal Co. v. Mell- 
horn, '2 Tenn.App. 219. 

Tex.—Eizenman v. Jaynes, Civ.App., 
33 S.W,2d 254. 

Wash.—^Allen v. Porter, 143 P.2d 328, 
19 Wash.2d 503—^Plaumer v. Sam¬ 
uels, 104 P.2d 484, 4 Wash.2d 609— 
Metcalf V. Mud Bay Logging Co., 
15 P.2d 278, 170 Wash. 59. 

Wis.—^Ajiderson v. Potts, 27 N.W.2d 
495, 250 Wis. 510—Wiese v. Pol- 
zer, 248 N.W. 113, 212 Wis. 337. 
Plaintiff^s violation of criminal law 
contributing directly to his injury 
bars his action of tort for negligence 
irrespective of defendant's negli¬ 
gence.—Pollansbee v. Ohse, 199 N. 
E. 387, 293 Mass. 48—Baggs v. 

Hirschfield, 199 N.E. 136, 293 Mass. 
1—Patrican v. Garvey, 190 N.E. 9, 
287 Mass. 62—^Perry v. Stanfield,'180 
N.E. 514, 278 Mass. 563—Jones v. 
New York, N. H. & H, R. Co., 175 
N.E. 487, 275 Mass. 139. 

34. Cal.—Meincke v. Oakland Gar- 
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negligence of defendant, contributed to the injury 
as a proximate cause. It has been held sufficient 
that the enactment violated was one intended for 
the protection of defendant,and, in some jurisdic¬ 
tions, it is essential that the statute violated be one 
enacted for the benefit of the person who seeks to 
invoke its violation,^® and, if the statute is not of 
such character, the violation is not conclusive evi¬ 
dence of contributory negligence, but merely a cir¬ 
cumstance to be considered with all the evidence in 
the case in determining whether plaintiff did in fact 
exercise ordinary care.^^ Denial of recovery is 
usually based on the theory that the violation of the 
statute constitutes negligence, and is contributory 
negligence where it contributes to the injury as a 
proximate causc.^s Recovery has also been denied 
in such cases on the broad ground that no relief will 
be afforded to one whose injury resulted in part 
from his own illegal conduct 

In accordance with the distinction which obtains 
in some jurisdictions betw’een the effect to be given 


65 C.J.S. 

violations of statutes and violations of ordinances 
there is authority for the view that a violation of 
an ordinance does not bar recovery even though 
such violation contributed to the injury as a proxi¬ 
mate cause, if, considered as a whole, and treating 
the violation of the ordinance merely as a circum¬ 
stance to be considered with all the other surround¬ 
ings, facts, and circumstances, the conduct for 
which plaintiff is responsible was that of an ordi¬ 
narily prudent person under the same or similar cir- 
cumstances.^0 it is generally held, however, that 
the violation of an ordinance has the same effect on 
the right of a plaintiff to recover for injuries neg¬ 
ligently inflicted as the violation of a statute.'^! 

Proximate causation essential. In order to bar 
recovery on the ground that plaintiff is responsible 
for acts or omissions constituting a violation of a 
statute or ordinance, it is essential that such viola¬ 
tion should have contributed to the injury as a prox¬ 
imate cause .^2 Of course, if plaintiff's violation of 
a statute or ordinance is the sole proximate cause of 


age, 70 P.2d 91, 11 Cal.2d 255— 
Shelby v. Southern Pac. Co., 157 
P.2d 442, 6S CaI.App.2d 594. 

Ky.—Milner Hotels v. Lyon, 196 S. 

W.2d 364. 302 Ky. 717. 

N.Y.—Tedia v. Ellman, 19 N.E.2d 987. 
2SO N.T. 124—Andross v. Trustees 
of Columbia University in City of 
New York, 23 N.Y.S.2d 285, 260 
App.Div. 941. 

S.I>.—Anderson v. Langenfeld, 36 N. 
W.2d 3S§. 

46 C.J. p 969 note 57. 

Tile enactment violated must be 
one designated to prevent the injury 
complained of.—Chattanooga R., etc., 
Co. V. Bettis. 202 S.W. 70, 139 Tenn. 
332—45 C.J. p 969 note 58. 

35. Tenn.—Cincinnati, etc., R. Co. v. 
Ford, 202 S.W. 72, 139 Tenn. 291. 

36. Ala.—McCaleb v. Reed, 144 So. 
28, 225 Ala. 564. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279. 29 Cal.2d 581—Bate¬ 
man V. Doughnut Corporation of 
America, 147 P.2d 404, 63 Cal.App. 
2d 711. 

Ind,—Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404. 

45 C.J. p 969 note 61. 

37. K.Y.—Wager- v. State, 10 N.Y.S. j 
2d 310, 170 Misc, 357, modified on 
other grounds 14 N.Y.S.2d 29, 257 
App.Div. 6SO. 

46 C.J. p 970 note 62. 

38. Cal.^—Muir V. Cheney Bros., 148 
P,2d 138, 64 Cal.App.2d 55—Reeves 
V. Lapinta, 78 P.2d 465, 25 Cal.App. 
2d 680—Leek v. Western Union 
Telegraph Co., 66 P.2d 1232, 20 Cal. 
App.2d 374. 

N.H.—Hobbs V, Boston & M. R. R., 
184 A. 355, 88 N.H. 112. 


N.Y.—Tedia v. Ellman, 19 N.E:2d 
987, 280 N.Y, 124. 

S.D.—Anderson v. Langenfeld, 36 N. 
W.2d 388—Haase v. Willers Truck 
Service, 34 N.W.2d 313. 

Tenn.—Coalfield Coal Co. v. Mellhorn, 
2 Tenn.App. 219. 

Tex.—Estes v. Davis, Civ.App., 28 
S.W.2d 565, affirmed Davis v. 
Estes, Com.App., 44 S.W.2d 952. 
Wash.—^Allen v. Porter, 143 P.2d 
328, 19 Wash.2d 503. 

45 C.J. p 970 note 63. 

39. Mass.—^Newcomb v. Boston Pro¬ 
tective Dept., 16 N.E. 555, 146 

Mass. 596, 4 Am.S.R. 354. 

45 C.J. p 970 note 64. 

40. Mich.^—^Rotter v. Detroit United 
R. Co., 187 N.W. 271, 217 Mich. 
686 . 

45 C.J. p 970 note 66. 

Violation of statute or ordinance as 
negligence generally see supra § 
19. 
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2 Cal.App.2d 536. 
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42. U.S.—Thompson v. Bell, C.C.A. 
Mich., 129 F.2d 211—Western Un¬ 
ion Telegraph Co. v. Hudson, C.C.A. 
Cal., 82 F:2d 992—^Arnold v. 
Owens, C.C.A.N.C., 78 !P.2d 495. 

Ala.—McCaleb v. Reed, 144 So. 28, 
225 Ala. 564. 

Ark,—Missouri Pac, Transp.' Co. v. 
Brown, 99 S.W.2d 245, 193 Ark. 
304. 

Cal.—Burtt t. Bank of California 
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Pac. Co., 157 P.2d 442, 68 Cal.App. 
2d 594—MeWane v. Hetherton, 125 
P.2d 85. 51 Cal.App.2d 608—Mann 
v. Chase, 107 P.2d 498, 41 Cal.App. 
2d 701—Reeves v. Lapinta, 78 P.2d 
465, 25 Cal.App.2d '680—Leek v. 
Western Union Telegraph Co., 66 
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193, 2 Cal.App.2d 536—Frazzini v. 
Cable, 300 P.* 121, 114 Cal.App. 

444—Hardin v. Sutherland, 289 P. 
900, 106 Cal.App. 473. 
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P.2d 358, 361, 106 Colo. 407. 
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V. Medley, 197 S.E. 494, 58 Ga.App. 
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Ill.—De Mitchell v. Haas, 86 N.E.2d 
159, 337 Ill.App. 653—Holland v. 
Chicago Transit Authority, 84 N2E. 
2d 861, 337 Ill.App. 100—Humbert 
V. Lowden, 56 N.E.2d 323, 323 Ill. 
App, 557—Russell v. Richardson, 
'24 N.E.2d 185, 302 Ill.App. 689— 
Gourley v. Chicago & E. 1. R. Co., 
14 N.E.2d 842, 295 Ill.App. 160. 
Iowa.—Ruckman v. Cudahy Packing 
Co.. 300 N.W. 320, 230 Iowa 1144. 
Kan.—^Zumbrun v. City of Osawa- 
tomie, 10 P,2d 3, 135 Kan. 26. 

La.—^Walsdorf v. Perrett, App., 23 
So. 2d 782—Jordan v. Crowell, 

App., 171 So. 477—Loewenberg v. 
Fidelity Union Casualty Co., App., 
147 So. 81—Martinez v. Rain, App., 
146 So. 787—Rossville Commercial 
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Sheen Transfer Co., 138 So. 183, 18 
La. App. 725 —Shields v. Succession 



NEGLIGENCE 


§ 128 


65 C.J.S. 

the injury complained of, there can be no recov- 
ery.« 

Justification or excuse for violation. While there 
is authority to the contrary,^4 it is generally held 
that the rule barring recovery where the violation 
of a statute or ordinance has contributed to the in¬ 
jury complained of as a proximate cause is subject 
to the qualification that, if it is necessary in an 
emergency, under all the circumstances, in an at¬ 
tempt to avoid an accident, to act otherwise than as 
the statute or ordinance prescribes, recovery is not 
barred.**5 It has been held that the violation of a 
statute or ordinance under such circumstances may 
not be considered as evidence of negligence.^e it 
has also been held that a defendant cannot invoke 
the violation of a statute or ordinance by plaintiff 
as a defense where such violation is occasioned by 
his own negligent or unlawful act.^*^ 


The right of a plaintiff to recover for injuries 
negligently inflicted has been held not to be barred 
by the fact that at the time in question he was act¬ 
ing in violation of a municipal ordinance where per¬ 
mission so to do had been granted him by the prop¬ 
er authorities.** s 

§ 128. Trespass 

A plaintiff who commits a trespass and thereby ex¬ 
poses himself or his property to a risk of injury which an 
ordinarily prudent person would not have incurred under 
the same or similar circumstances is guilty of contribu¬ 
tory negligence if such conduct contributes to his injury 
as a proximate cause. 

A plaintiff who commits a trespass and thereby 
exposes himself or his property to a risk of injury 
which an ordinarily prudent person would not have 
incurred under the same or similar circumstances 
is guilty of contributory negligence if such conduct 
contributes to his injury as a proximate cause. 
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Minn.—Barrett v. Nasb Pinch Co., 36 
N.W.2d 526. 
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48,164 Miss. 423. 
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ty Oo.. 255 N.T.S. 502, 234 App. 
Div. 610. 

Ohio.—^Kercher v. City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491. 

Pa.—Salvitti v. Throppe, 23 A.2d 445, 
343 Pa. 642, 138 A.L.R. 842—Sta- 
dale V. John J. Felin & Co., 181 A. 
327, 119 Pa.Super. 364—Friedman 
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20—^Winner v. Greenleaf, Com.PL, 
63 Montg.Co. 94—Repp v. Pinkel, 
Coto.PL, 32 North.Co. 15—Rieck- 
MeJunkin Co. v. Pittsburgh Rys. 
Co., 95 Pittsb.Leg.J. 436. 

SiC.—Young V. City of Camden, 198 
S.E. 45, 187 S.C. 414—Ready v. 
Barnwell County, 165 S.E. 676, 167 
S.C. 62. 

S.D.—^Harvison v. Herrick, 248 N.W. 
206, 61 S.D. 245. ’ 


Tenn.—Chattanooga Ice Delivery Co. 
V. George P. Burnett Co., 147 S. 
W-2d 750, 24 Tenn.App. 653—^An¬ 
derson V. Carter, 118 S.W.2d 891, 
22 Tenn.App. 118—Tevis v. Proctor 
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W-2d 64, 21 Tenn.App. 494—Ken¬ 
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608. 

Va.—Hamilton v. Glemming, 46 S.E. 
2d 438, 187 Ya. 309—Gregory v. 
Daniel, 4 S.B.2d 7S6, 173 Va. 442— 
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Corporation, 172 S.E. 296, 161 Va. 
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Wash.—Atkins v. Churchill, 194 P.2d 
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Wolff, 161 P.2d 145, 23 Wash.2d 
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45 C.J. p 970 note 68. 

Proximate cause as affecting contrib¬ 
utory negligence see infra § 129. 

Emcient cause 
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10 A.2d 891, 138 Pa.Super. 465— 
Purol, Inc., V. Great Eastern Sys¬ 
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ginian Ry, Co., 46 S.E.2d 429, 187 Va. 
384 —Bray v. Boston Dumber & 
Builders’ Corporation, 172 S.E. 296, 
161 Va. 686—^Lavenstein v. Maile, 132 
S.E. $44, 14$ Va, 789. 

Mere condition 

(1) If the illegal act la a mere 
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condition which made it possible for 
the accident to occur, but is in itself 
no part of the accident, it will not 
bar recovery.—Russell v. Richard¬ 
son, 24 N.E.2d 185, 302 Ill.App. 589. 

(2) Injured person may recover 
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uting cause.—Jones v. New York, N. 
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Mass. 139. 
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A.L.R. 1296. 
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V. Brown, 99 S.W.2d 245, 193 Ark. 
304. 
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V. Sterling Rendering Works, 106 
P.2d 358, 361, 106 Colo. 407. 
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987, 280 N.Y. 124. 
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170 Wash. 59. 
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212 Wis. 337. 
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4$. Or.—^Marshall v. Olson, 202 P. 
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Shoe Co., 233 N.W. 291, 57 S.D. 
458. 

45 aJ. P 972 note 76. 

Proximate cause as affecting con- 
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§ 129 

The mere fact that he was a trespasser does not bar 
recovcry.50 While the circumstances that plaintiff 
was a trespasser at the time of the injuries of which 
he complains may be considered in determining 
whether he was guilty of contributory negligence,^! 
the test is whether, in being where he was, he ex¬ 
ercised that degree of care which an ordinarily pru¬ 
dent person would have used under the same or 
similar circumstances.^- He is not guilty of con¬ 
tributory negligence if he exercised such care;^^ 
nor is he barred from recovery where his conduct 
did not contribute as a proximate cause to the in- 
jury.^^ 


§ 129. Proximate Cause 

a. In general 

b. Sole proximate cause 

a. In General 

In order to be contributory negligence, such negll- 
gence must be a proximate cause of the injury. 

It is not sufficient that the negligence for which 
plaintiff is responsible contributed to cause the in¬ 
jury complained of.^^ Jn order to be contributory 
negligence, such negligence must be a proximate 
cause of the injury.^s It must be proximate to the 
injury in the same sense in which defendant’s neg- 


tributory negligence generally see 
infra § 129. 

50. Mass.—Marble v. Ross, 124 

Mass. 4 4. 

>r.H.—Va.«4sillion v. SullU'an, 47 A. 
2d 115, 94 N.H. 97. 

51. Mass.—Marble v. Ross, 124 

Mass. 4 4. 

62. Mass.—Marble v. Ross, supra. 

53. Mass.—Marble v. Ross, supra. 

54. K.H.—Xorris v. Litchfield, 35 N. 
H. 271, 69 Am.D. 546. 

55. Tex.—Cforpxis Juris quoted in 
Foster v. Beckman, Civ.App., 85 
S.W.2d 7S0, 793. 

45 CJ. p 972 note 89. 
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ern Ry. Co., C.C.A.Colo., 161 F.2d 
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157 F.2d 947, certiorari denied 67 
S.Ct. 870, 330 U.S. 828, 91 L.Ed. 
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124 P.2d 494—Fish v. Ball, C.C.A. 
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Mills V. Wilson, C.C.A.N.C., 61 F. 
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Dist. Tel. Co.. D.C.Iowa, 81 F.Supp. 
25—Mast V. Illinois Cent. R. Co., 
D.C.Iowa, 79 F.Supp. 149—U. S. v. 
Standard Oil Co. of Cal., D.C.CaL, 
60 F.Supp. 807, affirmed, C.C.A., 153 
F.2d 958, affirmed 67 S.Ct. 1604, 
332 U.S. 301, 91 L.Ed. 2067. 

Ala.—Preston v. LaSalle Apartments, 
3 So.2d 411, 241 Ala. 540—Hayes v. 
Alabama Power Co., 194 So. 505, 
239 Ala. 207—Carter v. Ne-Hi Bot¬ 
tling Co., 146 So. 821, 226 Ala. 324 
—Great Atlantic & Pacific Tea Co. 
V. Terrell, 129 So. 20, 221 Ala. 454 
—Louisville & IST. R. Co. v. Rich¬ 
ard, 14 So.2d 561, 31 Ala.App. 197, 
certiorari denied 14 So.2d 564, 244 
Ala. 595. 

Ariz.—Valley Transp. System v. 
Reinartz, 197 P.2d 269, 67 Ariz, 
380—^Humphrey y. Atchison^ T. & 


S. F. Ry. Co., 70 P.2d 319, 50 Ariz. 
167. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—Xelson v. Southern 
Pac. Co., 67 P.2d 682, 8 CaL2d 648 
—Dennis v. Gonzales, App., 205 P. 
2d 55—Friedman v. Pacific Out¬ 
door Advertising Co., 170 P.2d 67, 
74 Cal.App.2d 946—Uribe v. Mc- 
Corkle, 146 P.2d 22, 63 Cal.App.2d 
61—^Dicken v. Souther, 138 P.2d 
408. 59 Cal.App.2d 203—Gillette v. 
City and County of San Francisco, 
136 P.2d 611, 58 CaLApp.2d 434— 
Mardesich v. C- J. Hendry Co., 125 
P.2d 595, 51 CaI.App.2d 567—Mon¬ 
roe V. San Joaquin Light & Power 
Corporation, 109 P.2d 720, 42 Cal. 
App.2d 641—Beck v. Sirota, 109 P. 
2d 419, 42 Cal.App.2d 551—Coffey 
v. Slingerland, 50 P.2d 830, 9 Cal. 
App.2d 731—Stevenson v. Union 
Oil Co. of California, 46 P.2d 207, 7 
Cal.App.2d 216—Gleason -v. Fire 
Protection Engineering Co., 16 P. 
2d 750, 127 CaLApp. 754—Haw¬ 
thorne V. Gunn, 11 P.2d 411, 123 
Cal.App. 452—Elsey v. Domecq, 
299 P. 794, 114 Cal.App. 42—Pope 
V. Wenisch, 293 P. 622, 109 Cal. 
App. 608—Shipley v. San Diego 
Electric Ry. Co., 289 P. 662, 106 
Cal.App. 659—Elm v. Bennett, 278 
P. 906, 99 Cal.App. 573—Carroll v. 
Central Counties Gas Co., 274 P, 
594, 96 CahApp. 161—Meredith v. 
Key System Transit Co., 267 P. 
164, 91 Cal.App. 448—Strafiotis v. 
Daniels, 265 P. 558, 90 Cal.App. 144. 
Colo.—People, for Use of School 
Dist. No. 6, Conejos County, v. 
Schaeffer, 65 P.2d 699, 100 Colo. 
70. 

Conn.—Decker v. Roberts, 32 A.2d 
651, 130 Conn. 174—Cosgrove v. 
Shusterman, 26 A.2d 471, 129 Conn. 
1—Kinderavich v. Palmer, 15 A.2d 
83, 127 Conn. 85—Boyd v. Geary, 
12 A.2d 644, 126 Conn. 396 —Kryger 
V. Panaszy, 195 A. 795, 123 Conn. 
353—L'Heureux v. Hurley, 168 A. 
8, 117 Conn. 347. 

Del.—Brown v. Schendelman, 143 A. 

42, 4 W.W.Harr. 50. 

Fla.—Connell v. Petri, 30 So:2d 922, 
159 Fla. 67—Tutwiler v. I. Bev- 
erally Nalle, Inc., 12 So.2d 163^ 152 
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Fla. 479—H & C Operating Co. v 
Fossum. 176 So. 865, 129 Fla. 4So! 
Ga.—Louisville & N. R. Co. v. Pat¬ 
terson, 49 S.E.2d 218, 77* GaApp. 
406—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Porter 
V. Southern Ry. Co., 37 S.E.2d 831, 
73 Ga.App. 718—Johnston v. Pit- 
tard, 8 S.E.2d 717, 62 Ga.App. 550 
—Laseter v. Clark, 189 S.B. 265, 64 
Ga.App. 669. 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642—Tendoy v. West, 9 P.2d 1026 
51 Idaho 679. 

Ill.—Buehler v. White, 85 N.E 2d 203, 
337 IIl.App. 18—Zoloth v. Wacker- 
Wabash Corp., 66 N.E.2d 443, 328 
IIl.App. 564—Schmidt v. Anderson, 
21 N.E.2d 825, 301 IIl.App. 28— 
Hagen v. Bailus, 283 IIl.App. 249— 
Crawford v. Cahalan, 259 IIl.App, 
14. 

Ind.—Hedgecock v. Orlosky, 44 N.E. 
2d 93, 220 Ind. 390—Cousins v. 
Glassburn, 24 N.E.2d 1013. 216 Ind. 
431—Pierce v. Clemens, 46 N.E.2d 
836, 113 Ind.App. 65—^Vogel v. Rid- 
ens, 44 N.E.2d 238, 112 Ind.App. 
493—^Davis v. Dondanville, 26 N. 
B.2d 56 s, 107 Ind.App. 665—Mich- 
igan City v. Rudolph, 12 N.E.2d 
970, 104 Ind.App. 643. 

Iowa.—Lawson v. Fordyce, 12 N.W. 
2d 301, 234 Iowa 632—^Aller v. Iowa 
Electric Light & Power Co., 288 
N.W. 66, 227 Iowa 185—Tance v. 
Hoskins, 281 N.W. 489, 225 Iowa 
1108, 118 A.D.R. 1186—Shepherd 

V. Bremner, 260 N.W. 48, 220 Iowa 
1—^Hellberg v. Lund, 250 N.W. 192, 
217 Iowa 1—^Albert v. Maher Bros. 
Transfer Co., 243 N.W, 661, 215 
Iowa 197. 

Kan.—Cruse v. Dole, 124 P.2d 470, 
155 Kan. 292—Farmer v. Central 
Mut. Ins. Co. of Chicago, Ill., 67 
P.2d 511, 145 Kan. 951. 

Ky.—Norfolk & W. Ry. Co. v. Bailey, 
211 S.W.2d 154, 307 Ky. 386—Ches¬ 
apeake & O. Ry. Co. V. Pope, 176 
S.W.2d 876, 296 Ky. 254—Martin v. 
Chesapeake & O. Ry. Co., 116 S. 

W. 2d 306, 273 Ky. 32. 

La.—Mason v. Price, App., 32 So.2d 
853 —Frazier v. .Ayres, App., 20 So. 
2d 764—Oubre v. Carondelet Bldg., 
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.pp 14 So.U 293—Hayes v. 
O^vtel, APP., 195 So. 388—Odum v. 
>rewstadt’s Shoe Stores, APP., 194 
So 81— Barr v. Fidelity & Casual- 
tyCo. of New Tork, App., 188 So. 
521 —Smith v. Monroe Groeer Co., 
App.» 179 So. 495—^Hadrick v. Bur¬ 
bank Cooperage Co., App., 177 So. 
831 —ISlesias v. Campbell, App., 
175 So. 145—Haricek v. Forrest, 
App 173 So. 601—Jones v. Thibo¬ 
deaux, APP., 153 So. 183—Galbraith 

V Preyfus, App., 162 So. 246 ■ 

Jones V. Southern Kraft Corpora¬ 
tion, App., 150 So. 147—Meredith 

V Kidd, App., 147 So. 539—Loew- 
enberg v. Fidelity Union Casualty 
Co.. App-, 147 So. 81—Flotte. v. 
Thomas Egan’s Sons, 134 So. 428, 
18 La-App. 115, reheard 137 So. 
220, 18 La.App. 116—Drago v. Dor¬ 
sey, 126 So. 724, 13 La.App. 115— 
General Securities Co. v. City of 
Hammond, 123 So. 399, 11 La.App. 
306. 

Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d 622—Gordon v. 
Maryland State Fair, 199 A. 519, 
174 Md. 466—^Warner v. Markoe, 
189 A 260, 171 Md. 351—Reed v. 
Mayor and City Council of Balti¬ 
more, 188 A. 15, 171 Md. 115— 
Gordon Sleeprite Corporation v. 
Waters, 168 A. 846, 165 Md. 354. 
Mich.—^Alley v. Klotz, 31 N.W.2d 
816, 320 Mich. 521—Rife v. Cole- 
stock, 297 N.W. 238, 297 Mich. 194 
—Young V. Detroit Terminal R. 
Co„ 282 K.W. 924, 287 Mich. 120— 
Hickey v. Smith, 268 N.W. 833, 
277 Mich. 123—^Rockwell v. Grand 
Trunk Western Ry. Co., 234 N.W. 
159, 253 Mich. 144. 

Minn.—Sanders v. Gibertson, 29 N.W. 
2d 357, 224 Minn. 546—Medved v. 
Doolittle, 19 N.W.2d 788, 220 Minn. 
352—Garland y. Nelson, 17 N.W. 
2d 28, 219 Minn. 1—Olson v. Hector 
Const. Co., 13 N.W.2d 3 5, 216 Minn. 
432—Olson v. Duluth, M. & I. R. 
Ry. Co., 5 N.W.2d 492, 213 Minn. 
106—Malmgren v. Foldesi, 3 N. 
W.2d 669, 212 Minn. 354—Duff v. 
Bemidji Motor Service Co., 299 N. 
W. 196, 210 Minn. 456—Butcher v. 
Tomczik, 273 N.W. 706, 200 Minn. 
262—Thorstad v. Doyle, 273 N.W. 
255, 199 Minn. 543—Carlson v. 

Naddy, 232 N.W. 3, 181 Minn. ISO. 
Miss.—D’Antoni v. Teche Lines, 143 
So. 416, 163 Miss. 668, stating- Lou¬ 
isiana law. 

Mont—Tiddy v. City of Butte, 65 P. 
2d 605, 104 Mont. 202—^Hughey v, 
Fergus County, 37 P.2d 1035, 98 
Mont. 98—^Fulton v. Chouteau 
County Farmers’ Co., 37 P.2d 1025, 
98 Mont 48. 

Mo.—Roeslein v. Chicago & B. 1. R. 
Co., 214 S.W.2d 13—Floyd v. 
Thompson, 201 S.W.2d 390, 356 Mo. 
250—Stumpf V. Panhandle Eastern 
Pipeline Co., 189 S.W.2d 223, 354 
Mo. 208—Connole v. East St. Louis 
& S. Ry. Co.. 102 S.W.2d 581, 340 
Mo. 690—King v. Rieth, 108 S.W.2d 


1, 341 Mo. 467— Corpus Juris cited 
in General Box Co. v. Missouri 
Utilities Co., 55 S.W.2d 442, 448, 
331 Mo. 845—^Menard v. Goltra, 40 
S.W.2d 1053, 328 Mo. 368—^Riley v. 
Young, App., 218 S.W.2d 805— 
Smith V. Brune, App., 187 S.W.2d 65 
—Crawshaw v. Mable, App., 52 S.W. 
2d 1029—Tappmeyer y. Ryckoff, 
App., 45 S.W-2d 890. 

Neb.— Corpus Juris quoted in Mc- 
Culley y. Anderson, 227 NW. 321, 
324, 119 Neb. 105. 

Nev-—^Wells, Inc. v. Shoemake, 177 
P.2d 451, 64 Ney. 57—Styris v. 

Folk, 146 P.2d 782, 62 Nev. 208— 
Cox V. Los Angeles & S. L. R. Co., 
56 P.2d 149, 56 Nev. 472, rehearing 
denied 58 P.2d 373, 56 Nev. 510. 
N.H.—Flynn v. Gordon, 165 A. 715, 
86 N.H. 198. 

N.J.—Cohen v. Borough of Bradley 
Beach, 50 A.2d 882, 135 N.J.Law 
276—Brody v. Goldman, 186 A. 571, 
117 N.J.Law 97. 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

N.Y.—^Zurich General Accident & 
Liability Ins. Co. v. Childs Co., 237 
N.Y.S. 42, 227 App.Div. 47, re¬ 

versed on other grounds 171 N.E. 
391, 253 N.Y. 324—Walter v. State. 
65 N.Y.S.2d 378, 187 Misc. 1034— 
Goschar v. Bau4r, 13 N.Y.S.2d 328. 
N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E.2d 536, 230 N.C. 485— 
Noah V. Southern Ry. Co., 47 S.E.2d 
844, 229 N.C. 176—Penland v. 

Southern Ry. Co., 46 S.E.2d 303, 
228 N.C. 628—^McKinnon v. Howard 
Motor Lines, 44 S.E.2d 735, 228 N. 
C. 132—Stewart v. Yellow Cab Co., 
42 S.E.2d 405. 227 N.C. 368—Bailey 
V. North Carolina R. Co., 25 S.E.2d 
833, 223 N.C. 244—^Austin v. Over- 
ton, 21 S.E.2d 887, 222 N.C. 89— 
Godwin v. Atlantic Coast Line R. 
do., 17 S.E.2d 137, 220 N.C. 281— 
Wall V. City of Asheville, 13 S.E. 
2d 260, 219 N.C. 163—Roberson v. 
Carolina Taxi Service, 200 S.E. 363, 
214 N.C. 624—Ogle v. Gibson, 198 
S.E. 598, 214 N.C. 127—Grimsley v. 
Scott 195 S.E. 83, 213 N.C. llO— 
Lee V, Atlantic Coast Line R. Co., 
193 S.E. 395, 212 N.C. 340—Absher 
V. City of Raleigh, 190 S.E. 897, 
211 N.C. 567—Wright v. D. Pender 
Grocery Co., 187 S.E. 564, 210 N.C. 
462—Stephenson v. Leonard, 181 
S.E. 261, 208 N.C. 451. 

N.D.—Stelter v. Northern Pac. Ry. 
Co., 299 N.W. 310, 71 N.D. 214— 
Hutchinson v. Kinzley, 262 NW. 
251, 66 N.D. 25, 98 A.L.R. 1307— 
Engen v. Skeels, 236 N.W. 240, 60 
N.D. 652. 

Ohio.—Patton v. Pennsylvania R. 
Co., 24 N.E.2d 597, 136 Ohio St. 
159—Smith v. Zone Cabs, 21 N.E. 
2d 336, 135 Ohio St. 415—^Mazza v. 
Greenstein, 80 N.E.2d 216, 82 Ohio 
App- 145—^Esterly v. Youngstown 
Arc Engraving Co., 17 N.E.2d 416, 
59 Ohio App. 207—Chapman v. 
Blackmore. 177 N.E. 772, 39 Ohio 
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App. 425—Community Traction Co. 

V. Jakubec, 175 N.E. 716, 38 Ohio 
App. 73—Sharp v. Russell, 174 N. 
E. 617, 37 Ohio App. 306—Gallup v. 
Toledo Terminal R. Co., 160 N.E. 
493, 26 Ohio App. 447—Kalovsky v. 
Meyer Dairy Products Co., 164 N. 
B. 370, 30 Ohio App. 118- 

Or.—Wheeler v. Nickels, 126 P.2d 32. 
168 Or. 604—Rice v. City of Port¬ 
land, 7 P.2d 989, 141 Or. 205, re¬ 
heard 17 P.2d 562, 141 Or. 205. 

Pa.—Kasanovich v. George, 34 A. 2d 
523, 348 Pa. 199—^Zlates v. Nasim, 
16 A.2d 381, 340 Pa. 157—Naugle v. 
Reading Co., 21 A.2d 109, 145 Pa. 
Super. 341—Clee v. Brinks, Inc., 5 
A.2d 387, 135 Pa.Super. 345—Gior¬ 
dano V. Matlack, Com.PL, 33 Del. 
Co. 387. 

R. I.—Peycke v. United Electric Rys. 
Co., 142 A- 232, 49 R.I. 257. 

S. C.—Seay v. Southern Railway-Car- 
olina Division, 31 S.E.2d 133, 205 
S.C. 162—Bolen v. Strange, 6 S.E. 
2d 466, 192 S.C. 284. 

S.D.—Iverson v. Knorr, 298 N.W. 
28, 68 S.D. 23—McMullen v. Rog¬ 
ers, 233 N.W. 919, 57 S.D. 492. 

Tenn.—Brown v. City of Chattanoo¬ 
ga, 174 S.W.2d 466, 180 Tenn. 284— 
Nashville R. Co. v. Norman, 67 S. 

W. 479, 108 Tenn. 324—Southern 
Ry. Co. V. Pugh, 37 S.W. 555, 97 
Tenn. 624—^Donaho v. Large, 158 S. 
W.2d 447, 25 Tenn.App. 433—Rod¬ 
dy Mfg. Co. V. Dixon, 105 S.W. 2d 
513, 21 Tenn.App. 81—^Walkup v. 
Covington, 73 S.W.2d 718, 18 Tenn. 
App. 117—Phillips-Buttorff Mfg. 
Co. V. Me Alexander, 15 Tenn.App. 
618—Elmore v. Thompson, 14 
Tenn.App. 78—^Kennedy v. Bruce, 5 
Tenn.App. 583. 

Tex.—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.W.2d 816 
—Reedy v. Missouri, K. & T. Ry. 
Co., Civ.App., 203 S.W.2d 347— 
White’s Auto Stores v. Boaz, Civ. 
App., 166 S.W.2d 942, reversed on 
other grounds Boaz v. White’s Au¬ 
to Service, 172 S.W.2d 481, 141 Tex. 
366—Dixon v. Samartino, Civ.App., 
163 S.W.2d 739, error refused— 
State V. Dickey, Civ.App., 158 S.W. 
2d 844, error refused—Jennison v. 
Darnielle, Civ.App., 146 S.W.2d 788, 
error dismissed—Le Master v. 
Fort Worth Transit Co., Civ.App., 
142 S.W.2d 908, reversed on other 
grounds 160 S.W.2d 224, 138 Tex. 
512—Cross V. Wichita Falls & S. 
R. Co., Civ.App., 140 S.W,2d 567— 
Ronsley v. City of Port Worth, 
Civ.App., 140 S.W.2d 257, error dis¬ 
missed, judgment correct—^Road¬ 
way Transport Co. v. Gray, Civ. 
App., 135 S.W.2d 200—^Wright v. 
McCoy, Civ.App., 131 S.W.2d 52— 
International-Great Northern R. 
Co. v. Acker, Civ.App., 128 S.W.2d 
506, error dismissed, judgment cor¬ 
rect—^Porter v. Liberty Film Lines, 
Civ.App., 127 S.W.2d 480, revers>ed 
on other grounds Liberty Film 
Lines v. Porter, 14$ S.W.2d 982, 
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ligent act or omission must have been proximate to 
the injury in order to give a right of action.®'^ 

The necessity of pro:::n::ite causation between the 
negligence for which plaintiff is responsible and the 


injury of which he complains has been expressed 
in various ways.^^ Thus, it has been said that no 
negligence is contributory unless it contributes 
^'substantially,or "essentially,or "materi¬ 
ally,or "directly,’'^2 qj. ^^materially and essential- 


1S6 Tex. 43—Schneider v. Delavan, 
Civ.App., 118 SAV.Sd S23, error dis¬ 
missed—Robertson v. Buck X- 
O^raph Co., Civ.App., 114 S.W.Sd 
SOS—Williams v. Long, Civ.App., 
106 S.W.2d 378, error dismissed— 
Great Atlantic & Pacific Tea Co. v. 
Walker, Civ.App., 104 S.W.2d 627, 
reversed on other grounds Walker 
r. Great Atlantic & Pacific Tea Co., 
112 S.W,2d 170, 131 Tex. 57—Dil¬ 
lingham V. Currie, Civ.App., 92 S. 
W.2d 1123, error dismissed—Cor¬ 
pus Juris cited ia Foster v. Deck- 
man, Civ.App., 85 S.W.2d TS9, 792 
—Corpus Juris cited la Dunn v. 
Texas Coca-Cola Bottling Co., Civ. 
App., 84 S.W.2d 545, 547, error dis¬ 
missed—Schuhmacher Co. v. Bahn, 
Civ.App., 78 S.W.2d 305, error dis¬ 
missed—Dallas Ry. & Terminal Co. 
V. Moore, Civ.App., 52 S.W.2d 104 
—Orchin v. Fort Worth Poultry & 
Egg Co., Civ.App., 43 S.W.2d SOS, 
judgment reformed 53 S.W.2d 103 
—Missouri-Kansas-Texas R. Co, of 
Texas v. Cheek, Civ.App., 18 S.W. 
2d 804, error dismissed. 

Vt.—Skoll V. Cushman, 13 A.2d ISO, 
111 Vt. 160—Shea v. Pilette, 1S9 A. 
154, 108 Vt. 446, 109 A.L.R. 933, 
followed In 1S9 A. 159, 108 Vt. 457 
—^Wright V. Godin, 182 A. 189, lOS 
Vt. 23. 

Va.—Cooke v. Griggs, 33 S.E.2d 764, 
183 Va. 851—Yeary v. Holbrook, 
198 S.E. 441, 171 Va. 226. 

Wash.—Everest v. Riecken, 174 P. 
2d 762, 2$ Wash. 542—Mathers v. 
Stephens, 156 P.2d 227, 22 Wash.2d 
364—Bernard v. Portland Seattle 
Auto Freight, 118 P.2d 167, 11 

Wash.2d 17—Chapin v. Stickel, 22 
P.2d 290, 173 Wash. 174—Price v. 
Gabel, 298 F. 444, 162 Wash. 275— 
Keller v. Breneman, 279 P. 5S8, 153 
Wash. 208, 67 A,L.R. 92—Rich¬ 

ardson & Holland v. Owen, 269 P. 
838, 148 Wash. 583. 

W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324, 129 W.Va. 267— 
Casto V. Charleston Transit Co., 
200 S.E, 841, 120 W.Va. 676. 

Wis.—Nelson v. Chicago, M., St. P. & 
Pac. Ry. Co., 32 N.W.2d 340, 253 
Wis. 585^—Zamecnik v. Royal 
Transit, 300 N.W. 227, 239 Wis. 
175. 

45 C.J. p 972 note 90. 

Juridical cause 

In order to defeat recovery of dam¬ 
ages for injuries arising from neg¬ 
ligence of another, injured person’s 
negligence must have been a juridi¬ 
cal cause of the injury, and not sim¬ 
ply a condition of its occurrence.— 
McFadden v. Pennzoil Co., 19 A.2d 
370, 341 Pa. 433. 


“Proximate coatrihutory cause” 

The term “proximate contributory 
cause*' means substantially the same 
as “proximate cause."—Harrison v- 
Southwest Coaches, Tex.Civ.App., 207 
S.W.2d 159, 161. 

Proximate contributor 

Where a dangerous situation is 
negligently or voluntarily created by 
injured person and the dangerous 
event which was foreseeable occurs 
and results in injury, the Injured 
person is a proximate contributor to 
the injury, even though another may 
also be a proximate contributor.— 
Heffelfinger v. Lane, 196 So. 720, 
239 Ala. 659. 

In legal sense 

Negligence, in order to be contribu¬ 
tory in a legal sense, must be a prox¬ 
imate cause of the injury.—Goodwin 
V. Gaston, 154 A. 772, 103 Vt. 357— 
Merrihew v. Goodspeed, 147 A. 346, 
102 Vt. 206, 66 A.D.R. 1109—La 

Mountain v. Rutland R. Co., 106 A. 
517, 93 Vt. 21, 24. 

Pailure to exercise reasonable care 
The rule that plaintiff’s failure to 
exercise reasonable care for his own 
safety does not bar recovery unless 
plaintifTs harm results from a haz¬ 
ard because of which his conduct 
was negligent operates within a re¬ 
stricted field since the same circum¬ 
stances which might involve its ap¬ 
plication may make possible a solu¬ 
tion of question of liability by appli¬ 
cation of principles of proximate 
causation.—Cosgrove v. Shusterman, 
26 A.2d 471, 129 Conn. 1. 

57. Conn.—Smirnoff v. McNerney, 
152 A. 399, 112 Conn. 421. 

Ky.—Chesapeake & O. Ry. Co. v. 

Pope, 176 S.W.2d 876, 296 Ky. 254. 
Neb.— Corpus Juris quoted in Mc- 
Cuiley v, Anderson, 227 N.W. 321, 
324, 119 Neb. 105. 

Tex.— Corpus Juris quoted in Poster 
V. Beckman, Civ.App., 85 S.W.2d 
789, 793. 

45 C.J. p 974 note 91. 

5S. Ala,—Montgomery Gas Light 
Co. V. Montgomery, etc., R. Co., 5 
So. 735, 86 Ala. 372. 

“Probably” 

Only that negligence of a plaintiff 
which contributes to injury “prob¬ 
ably,” as distinguished from “pos¬ 
sibly,” constitutes contributory neg¬ 
ligence.—Yorker v, Girard Co., 9 A. 
2d 501, 126 Conn. 96. 

59. Ala,—^Montgomery Gas Light 
Co. V. Montgomery, etc., R. Co,, 5 
So. 735, 85 Ala. 372. 

Conn.—Smirnoff y. v. McNerney, 152 
A, 399, 112 Conn. 4^L 
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Substantial factor 

(1) The ultimate test of whether 
plaintiff s negligence was proximate 
cause of injury is whether plaintiff’s 
act or omission was a substantial 
factor in producing injury. 

Conn.—^Kinderavich v. Palmer 15 a. 
2 d 83, 127 Conn. 85—Carlin v. 

Haas, 199 A, 430, 124 Conn. 259 . 
Va.—Yeary v. Holbrook, 198 S E 441 
171 Va. 266. 

(2) A plaintiff’s negligent exposure 
of himself to danger or his failure 
to exercise reasonable care for his 
own protection is a legally contribut¬ 
ing cause of his harm barring re¬ 
covery only if it is a substantial 
factor in bringing about harm, and 
there is no rule restricting his re¬ 
sponsibility because of the manner 
in which his conduct contributed to 
his harm. 

Kan.—Parmer v. Central Mut. Ins. 
C. of Chicago, Ill., 67 P.2d 511, 145 
Kan. 951. 

N.M.—Silva V- Waldie, 82 P.2d 282, 
42 N.M. 514. 

Pa.—Glee v. Brinks, Inc., 6 A.2d 387, 
135 Pa.Super. 345. 

(3) Contributory negligence, con¬ 
tinuing down to very moment of ac¬ 
cident resulting in injury sued for, is 
substantial factor in producing dam¬ 
age.—Carlin v. Haas, 8 A.2d 530, 125 
Conn. 8 . 

60. Ala.—Montgomery Gas Light 
Co. V. Montgomery, etc., R. Co., 5 
So. 735, 86 Ala, 372. 

Conn.—Smirnoff v. McNerney, 162 A 
399, 112 Conn. 421. 

61. Conn.—Toletti v. Bidizckl, 173 
A, 223, 118 Conn. 531—Petrillo v. 
Kolbay, 165 A. 346, 116 Conn. 389 
—Smirnoff v. McNerney, 152 A 
399, 112 Conn. 421. 

Material element 

The defense of contributory neg¬ 
ligence is not effective against plain¬ 
tiff if his actions did not contribute 
to, or were not a material element in, 
the happening of the accident.—Le 
Vaseur v. Minneapolis St. Ry. Co., 
21 N.W. 522, 221 Minn. 205—Ranum 
V. Swenson, 19 N.W:2d 327, 220 Minn. 
170—Gillson v. Osborne, 19 N.W.2d 
1 , 220 Minn. 122—Garland v. Nelson, 
17 N.W.2d 28, 219 Minn.' 1. 

It is sufOLcieut if plaintifTs negli¬ 
gence materially contributes to the 
injury, whether or not it contributes 
to the force causing the injury. 

U.S.—Sperry v. Wabash R. Co., D.C. 

Ill., 55 P.Supp. 825. 

Ill.—Abend v. Terre Haute & L R. 
Co., Ill Ill. 202, 53 Am.R. 616. 

62. Tenu.^—Brown v. City of Chat- 
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as well as “directly,to the injury; that it 
„ji 5 t be one of the “direct,”®^ “producing”65 or 
"efficient”®® causes of the injury, “part of the efS- 
•ent cause,”®^ or a cause “without which the injury 
would not have occurred.”®® The use of these and 
similar expressions to distinguish the proximate 
from the remote cause of the injury has been held 
to be neither erroneous nor misleading,®® but at 
least one court has taken the contrary view with re¬ 
spect to the terms “material” and “efficient.”70 

Recovery is not barred under the doctrine of con¬ 
tributory negligence where the negligence for which 


plaintiff is responsible is merely a remote cause of 
the injury.'^^ In determining whether the negli¬ 
gence for which plaintiff is responsible is a proxi¬ 
mate or remote cause of the injury, the same tests 
must be applied as in determining whether the neg¬ 
ligence for which defendant is responsible is a prox¬ 
imate or remote cause thereof.'^® Thus, negligence 
for which plaintiff is responsible will not defeat re¬ 
covery under the doctrine of contributory negli¬ 
gence if it did not so contribute that, but for such 
negligence, the injury would not have occurred,'^® 
or if the injury is not a natural and probable con- 


tanooga, 174 S.W.2d 466, 180 Term. 
284, 

45 C.J. P 9'^^ 

63. Conn.—Yorker v. Girard Co., 9 
A.2d 501, 126 Conn. 96—Lupatin v. 
Shine, 169 A. 916, 117 Conn. 698— 
Smirnoff v. McNerney, 152 A. 399, 
112 Conn. 421—De Lucia v. Polio, 
140 A. 733, 107 Conn. 437. 

46 C.J. P 974 note 96. 

64. Mo.—Stumpf v. Panhandle East¬ 

ern Pipeline Co., 189 S.W.2d 223, 
354 Mo. 208—Riley v. Young, App., 
218 S.'W.2d 805—Breece v. Ragan, 
138 S.W.2d 758, 234 Mo.App. 1093 
—Savona v. May Department 
Stores Co., App., 71 S.W.2d 157— 
Tappmeyer v. Ryckoff, App., 45 S. 
W.2d 890—Jones v. Missouri 
Freight Transit Corporation, 40 S. 
W.2d 465, 225 Mo.App. . 1076— 

Nordmann v. J. Hahn Bakery Co., 
App., 298 S.W. 1037—Rooney v. St. 
Louis-San Francisco Ry. Co., 286 
S.W. 153, 220 Mo.App. 273. 

Ohio.—Chapman v. Blackmore, 177 
N'.E. 772, 39 Ohio App. 425—Com¬ 
munity Traction Co. v. Jakubec, 
175 N.E. 716, 38 Ohio App. 73. 

65. Mo,—Stumpf V. Panhandle East¬ 
ern Pipeline Co., 189 S.W.2d 223, 
354 Mo. 208—Rentfrow v. Thomp¬ 
son, 156 S.W.2d 700, 348 Mo. 970— 
Jones V. Missouri Freight Transit 
Corporation, 40 S.W.2d 465, 225 Mo. 
App. 1076—Riley v. Young, App., 
218 S.W.2d 805—Breece v. Ragan, 
138 S.W.2d 758, 234 Mo.App. 1093 
—Savona v. May Department 
Stores Co., App., 71 S.W.2d 157— 
Nordmann v. J. Hahn Bakery Co., 
App., 298 S.W.2d 1037—Rooney v. 
St. Louis-San Francisco Ry. Co., 
285 S.W. 153, 220 Mo.App. 273— 
Francis v. West Plains, 216 S.W. 
808, 203 Mo.App. 249. 

66. Conn.—Carlin v. Haas, 8 A. 2d 
530, 126 Conn. 8. 

Iowa.—Bird v, ’Hart-Parr Co., 146 N. 
W. 74, 165 Iowa 542. 

Mo.—^Riley ,v. Young, App., 218 S.W. 
2d ,805—Breeca v. Ragan, 138 S. 
W,2d 758, 284 Mo.App. 1093—Jones 
v^ Missouri Freight Transit Corpo¬ 
ration,.40 SW.2d 465,^ 225.Mo.App. 
ie76-T-Sayona v. May ^ Department 
Stores; Co., App;, 71 S.W:2d 157— 


Nordmann v. J. Hahn Bakery Co., 
App., 298 S.W.2d 1037—Rooney v. 
St. Louis-San Francisco Ry. Co., 
286 S.W.2d 153, 220 Mo.App. 273. 

67. Mo.—Stumpf V. Panhandle East¬ 
ern Pipeline Co., 189 S.W.2d 223, 
354 Mo. 208—Tappmeyer v. Ryck¬ 
off, App., 45 S.W.2d 890. 

45 C.J. p 974 note 99. 

68 . Mo.—Savona v. May Department 
Stores Co., 71 S.W.2d 157—Jones 

V. Missouri Freight Transit Corpo¬ 
ration, 40 S.W.2d 465, 225 Mo.App. 
1076. 

45 C.J. P 974 note 1. 

69. Ala.—Montgomery Gas Light 
Co. V. Montgomery, etc., R. Co., 5 
So, 735, 86 Ala. 372. 

45 C.J. p 974 note 2. 

70. Wis.—Boyce v. Wilbur Lumber 
Co., 97 N.W. 563, 119 Wis. 642. 

71. U.S.—^U. S. V. Douglas Aircraft 
Co., C.A.Cal., 169 F.2d 755—Broad- 
ley V. Union Ry, Co., C.C.A.Tenn., 
132 F.2d 419. 

Ala.—Hayes v. Alabama Power Co., 
194 So. 505, 239 Ala. 207. 

Conn.—Kinderavich v. Palmer, 15 A. 
2d 83, 127 Conn. 85. 

Ky.—Chesapeake & O. Ry. Co. v. 

Pope, 176 S.W.2d 876, 296 Ky. 254. 
Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d 622. 

Mo.—Riley v. Young, App., 218 S. 

W. 2d 805. 

Mont.—Tiddy v. City of Butte, 65 P. 

2d 605, 104 Mont. 202. 

Nev.—Cox V- Los Angeles & S. L. R. 
Co,, 56 P.2d 149, 56 Nev. 472, re¬ 
hearing denied 58 P.2d 373, 56 Nev. 
510. 

Ohio.—Interstate Motor Freight Cor¬ 
poration V. Girard, 163 N.E. 206, 
29 Ohio App. 101. 

R. I.—Vizacchero v. Rhode Island Co., 
59 A. 105, 26 R.I. 392, 69 L.R.A. 
188. 

S. G.—Seay v. Southern Railway-Car- 
olina Division, 31 S.E.2d 133, 205 
S.C. 162. 

Tenn.—^Anderson v. Carter, 118 S.W. 
2d 891, 22 Tenn.App. 118—Walkup 
V. Covington, 73 S.W.2d 718, 18 

Tenn.App. 117—Phillips - Buttorff 
Mfg. Co. v: McAlexander, 15 Tenn. 
App. 618—rEImore v. Thompson, 14 
Tenn.App. 78. 


Va.—Powell V. Virginian Ry. Co., 46 
S.E.2d 429, 187 ATa. 384. 

Wash.—Richardson Holland v. 

Owen, 269 P. 838, 148 Wash. 583. 

45 C.J. p 974 note 4. 

IiLCoiiseq.ueiitial or remote 

Negligence of plaintiff may be so 
inconsequential or remote that the 
law will not regard it.—Kinderavich 
V. Palmer, 15 A.2d 83, 127 Conn. 85. 

72. Ind.—Earle v. Porter, 40 N.E.2d 
381, 112 Ind.App. 71. 

45 C.J. p 975 note 6. 

Same standards 

In determining issue of proximate 
cause as between plaintiff's alleged 
contributory negligence and the in¬ 
jury, the same standards should be 
applied to conduct of plaintiff as to 
that of defendant.—Jennison v. Dar- 
nielle, Tex.Civ.App., 146 S.W.2d 788, 
error dismissed—Porter v. Liberty 
Film Lines, Civ.App., 127 S.W.2d 480, 
reversed on other grounds Liberty 
Film Lines v. Porter, 146 S.W.2d 982, 
136 Tex. 49—Postal Telegraph & Ca¬ 
ble Co. V. Saper, Tex.Civ.App., 108 
S.W.2d 259. 

Element having no proper place 
It has been staled that the ques¬ 
tion whether plaintiff ought reason¬ 
ably to have foreseen the risk which 
resulted in injuries suffered is an ele¬ 
ment having no proper 'place in de¬ 
termining proximate causation,— 
Cosgrove v. Shusterman, 26 A.2d 471, 
129 Conn. 1. 

73. Del.—^Willis v. Schlagenhauf, 
188 A. 700, 8 W.W.Harr. 96. 

Ky.—Chesapeake & O. Ry. Co. v. 

Pope, 176 S,W,2d 876, 296 Ky. 254. 
La.—Rossville' Commercial Alcohol 
Corporation v. Dennis Sheen 
Transfer Co., 138 So. 183, 18 La. 
App. 725—General Securities Co. v. 
City of Hammond, 123 So. 399, 11 
La.App. 306. 

N.J.—'Falicki v. Camden County Bev¬ 
erage Co., 37 A.2d 858, 131 N.J. 
Law 590. ’ • 

Tex.—Corpus Juris <iuoted. in Foster 
V. Beckman, Civ.App., 85' S.W.2d 
789, 793. ' 

Va.—Chesapeake fe O. Ry. Co. v. But¬ 
ler, 20 S.E.2d 516. 179 Va.-e09--- 
Morris v. Dame’s Ex’r, 1^1 S.E. 
662, 161 Va. 545; ’ ’ ' 
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sequence of sucli negligence,or if the injury is 
due to an independent intervening cause for which 
defendant is responsible,'^® or if such negligence is 
merely an antecedent occasion, condition, or attend¬ 
ant circumstance of the injury."^ So, also, recov^ 
ery will not be defeated, although the person in¬ 
jured was guilty of some negligence, if by the ex¬ 
ercise of ordinary care he could not have avoided 
the consequences of defendant’s negligenceJ^ How¬ 
ever, in order for contributory negligence to defeat 
recov’ery, it need not have been the nearest cause in 
time or place to the effect it produces^® 

Mitigation of damages. In at least one jurisdic¬ 
tion the negligence of a plaintiff, although not of 
the proximate character necessary to defeat his re¬ 
covery, may be looked to in mitigation of damag- 

b. Sole Proximate Cause 

There can be no recovery by the plaintiff where his 
negligence is the sole proximate cause of his injuries. 

There can be no recovery by plaintiff where his 


65 C.J.a 

negligence is the sole proximate cause of his inju 
ries.so In such cases there is no actionable neg- 
ligence on the part of defendant,si and there is no 
room for the application of the doctrine of contrib¬ 
utory negligence.s^ 

§ 130. Effect of Contributory Negligence 

a. In general 

b. Degree of contribution to injury 

c. Statutory provisions 

a. In General 

The contributory negligence of the plaintiff may bar 
recovery for injuries sustained. ^ 

In the absence of statutes providing otherwise 
and subject to the exception which obtains where 
the conduct of defendant is willful or wanton as 
considered infra § 131, and subject to the doctrine 
of comparative negligence infra §§ 169-173, con¬ 
tributory negligence bars recovery for the injuries 
sustained.ss It is, according to the judicial deci- 


Wash.—Everest v. Riecken, 174 P.2d 
762, 26 Wash.2d 542. 

45 C.J. p 975 note 7, 

74. Tex.—Corpus Juris quoted la 
Foster v. Beckman, Civ.App., S6 S. 
W.2d 7S9. 793. 

W.Va.—Corpus Juris cited ia Mercer 
Funeral Home v. Addison Bros. & 
Smith. 163 S.E. 439. 440, 111 W.Va. 

616. j 

45 C.J. p 975 note 8. 

75 . Minn.—Seward r. Minneapolis 
St. Ry. Co., 25 H.W.2d 221, 222 
Minn. 454. 

Tex.—Corpus Juris quoted ia Poster 
V. Beckman, Civ.App., 85 S.W.2d 
789, 793. 

Wis.—^Zamecnik v. Royal Transit, 
300 N.W. 227, 239 Wis. 175. 

45 C.J. p 975 note 9. 

78 . U.S.—U. S. V. Doug-las Aircraft 
Co., C.A.Cal., 169 F.2d 755—Sutton 
V. Public Service Interstate 
Transp. Co., C.C.A.N.T., 157 F.2d 
947, certiorari denied 67 S.Ct. 870, 
330 U.S. 828, 91 L.Ed. 1277. 

Ala.—Hayes v. Alabama Power Co., 
194 So. 505, 239 Ala. 207. 

Cal.—^Elm V. Bennett, 278 P. 906, 99 
Cal.App. 573. 

Ky.—Chesapeake & O. Ry. Co. v. 

Pope, 176 S.W.2d 876, 296 Ky. 254. 
S.C.—Seay v. Southern Railway-Car- 
olina Division, 31 S.B.2d 133, 205 
S.C. 162- 

Teun.—Walkup v. Covington, 73 S.W. 
2d 718, IS Tenn.App. 117^—^Phillips- 
Buttorff Mfg. Co. v. McAlexander, 

15 Tenn.App. 618—Elmore v. 
Thompson, 14 Tenn.App. 78. 

Wash.—McAbee v. French, 274 P 
713, 150 Wash. 646. 

45 CLJ. p 975 note 10. 


77. Ga.—Boyd v. Gardner, 9 S.E.2d 
202, 62 Ga-App. 662. 

45 C.J. p 975 note 11. 

Pailnre to use one’s senses to dis¬ 
cover and avoid injury will not de¬ 
feat recovery if their employment 
would not have prevented the injury. 
—Cleveland, etc., R. Co. v. Crawford, 
24 Ohio St. 631, 15 Am.R. 633—Tim¬ 
mons v. Central Ohio R. Co., 6 Ohio 
St, 105. 

78. N.C.—^IVest Constr. Co. v. Atlan¬ 
tic Coast Line R. Co., 113 S.E. 672, 
1S4 N.C. 179. 

45 C.J. p 976 note 12. 

79. Tenn.—Huber v. Wilson, 126 S. 
W.2d 893, 23 Tenn.App. 109—^An¬ 
derson V. Carter, US S.W.2d 891, 
22 Tenn.App. 118—Clinchfield R. 
Co. V. Harvey, 64 S.W.2d 513, 16 
Tenn.App. 324—Saucier v. Roberts, 
2 Tenn.App. 211. 

45 C.J. p 976 note 13. 

80. U.S.—^Louisville & K. R. Co. v. 
Davis, C.C.A.Tenn., 75 F.2d 849, 
certiorari denied 56 S.Ct. 119, 296 
U.S. 603, 80 L.Ed. 427. 

Ala.— Corpus Juris quoted In Hender¬ 
son V. Southern Ry, Co., 191 So. 
234, 237, 238 Ala. 356. 

Iowa.—Albert v. Maher Bros. Trans¬ 
fer Co., 243 K.W. 561, 215 Iowa 
197. 

La.—Gulf Coal & Coke Co. v. Dennis 
Sheen Transfer, 7 La.App. 527. 

Mo.—Johnston v. Ramming, 100 S. 
W.2d 466, 340 Mo. 311—^Thomas v. 
Stott. App., 114 S.W.2d 142—Craw- 
shaw V. Mable, App., 52 S.W.2d 
1029. 

Pa.—Burckhalter v. F. W. Wool- 
worth Co., 16 A.2d 716, 340 Pa. 
300. 


Fage V. Paterson, Civ.App iSo 
S.W.2d 660. 

45 C.J. p 976 note 15. 

Operation of rule is not prevented 
by plaintiff’s inability to foresee pre¬ 
cise manner in which injury oc¬ 
curred, since it is sufficient that a 
generally dangerous situation was 
foreseeable.—Louisville & N. R. Co. 
V. Davis, C.C.A.Tenn., 76 F.2d 849, 
certiorari denied 56 S.Ct. 119, 296 u! 
S. 603, 80 L.Ed. 427. 

“Sole cause,” as respects contriTm- 
tory negligence of plaintiff as the 
sole cause of injury so as to relieve 
defendant from liability, means the 
act or negligence of plaintiff direct¬ 
ly causing the injury without any 
concurring or contributory negli¬ 
gence of defendant.—^Passo v. Schu¬ 
ler, 159 S.W.2d 774, 349 Mo. 160™ 
Dixon V. Wabash R. Co., Mo.App., 198 
S.W.2d 395. 

81 , Ala.— Corpus Juris quoted ia 

Henderson v. Southern Ry. Co., 191 
So. 234, 237, 238 Ala. 356. 

45 C.J. p 976 note 16. 

8S. Ala.— Corpus Juris quoted in 
Henderson v. Southern Ry. Co., 191 
So. 234, 237, 238 Ala, 356. 

Idaho.—^Rippetoe v. Feely, 119 P. 
465, 20 Idaho 619. 

83. U.S.—Luper Transp. Co. v. 

Barnes, C.A.Tex., 170 F.2d 880— 
Flagg V. Chicago Great Western 
Py. Co., C.C.A.Minn., 143 F.2d 90— 
Sinclair Prairie Oil Co. v. Thorn- 
ley, C.aA.Okl., 127 F.2d 128— 
Standard Oil Co. v. Burleson, C.C. 
A.Fla., 117 P.2d 412—Stanford v. 
Atlantic Life Ins. Co., C,C.A.Fla., 
109 P.2d 428— King Cotton Mills v. 
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Wilson. C.C.A.N.C., ei 1004 

^Oavis V. F. W. Woolworth Co., 
C.C.A.Okl., 60 F.2d 344—^P. W. 
Woolworth Co. v. Davis, C.C.A. 
Okl 41 342, certiorari denied 

51 S.Ct. 33, 282 U.S. 859, 75 D.Ed. 

760_17. S. V. Norfolk-Berkley 

Bridge Corporation, D.C.Va., 29 F. 
2d 115—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149— 
Mehr v. G. C- Murphy Co., D.C. 
Ohio, 60 F.Supp. 847. 

_Farmers' & Merchants’ Ware¬ 
house Co. V. Perry, 118 So. 406, 218 
Ala. 223—Louisville & N. R. Co. v. 
Richard, 14 So.2d 561. 31 Ala.App. 
197, certiorari denied 14 So.2d 564, 
244 Ala. 595. 

—^Fair Oaks Stave Co. v. Shue, 
44 S.'W'.2d 670, 184 Ark. 1041— 
Southwestern Gas & Electric Co. v. 
Murdock. 37 S.W.2d 100, 183 Ark. 
665—Kittrell v. Wilkerson, 9 S.W. 
2d 788, 177 Ark. 1174. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—Meincke v. Oakland 
Garage, 79 P.2d 91, 11 Cal.2d 255— 
Olson V, Whitthorne & Swan, 263 
P. 618. 203 Cal. 206, 58 A.L.R. 129 
—Solen V. Singer, 201 P.2d 869, 89 
Cal.App.2d 708—Gillette v. City 
and County of San Francisco, 136 
P.2d 611, 58 Cal.App.2d 434—Mar- 
desich v. C. J. Hendry Co., 125 P. 
2d 695, 51 Cal.App.2d 667—Calder 
V, City and County of San Fran¬ 
cisco, 123 P.2d 897, 50 Cal.App.2d 
S37—Scott v. George A. Fuller Co., 
107 P.2d 55, 41 Cal.App.2d 501— 
Morton v. Manhattan Lunch Co., 
106 P.2d 212, 41 Cal.App.2d 70— 
Pacific Indemnity Co. v. California 
Electric Works, 84 P.2d 313, 29 
Cal.App.2d 260, followed in Jacques 
V. Standard Oil Co. of Calif., 84 P. 
2d 322, 29 Cal.App-2d 745—^Dresser 

V. Southern California Edison Co., 

82 P.2d 965, 28 Cal.App.2d 510— 
Farmer v. Envoy Petroleum Co., 49 
P.2d 291, 9 Cal.App.2d 210—Har¬ 
rison V. Harter, 18 P.2d 436, 129 
CaLApp. 22—Gleason v. Fire Pro¬ 
tection Engineering Co., 16 P.2d 
750, 127 Cal.App. 754—Salvo v. 

Market St. Ry. Co., 2 P.2d 585, 116 
Cal.App. 339—^Elsey v. Domecq, 299 
P. 794, 114 Cal.App. 42. 

Colo.—Wilson V. Hill, 86 P.2d 1084, 
103 Colo. 409—^People, for Use of 
School Dist. No. 6, Conejos Coun¬ 
ty, V. Schaeifer, 65 P.2d 699, 100 
Colo. 70—Dunbar v. Olivieri, 50 P. 
2d 64, 97 Colo. 381. 

Conn.—Cosgrove v. Shusterman, 26 
A.2d 471, 129 Conn. 1—Boyd v. 
Geary, 12 A.2d 644, 126 Conn. 396 
—Caslin v. Haas, 8 A.2d 530, 126 
Conn. 8—Jager v. First Nat. Bank, 

7 A.2d 919, 125 Conn. 670. 

Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1. 

Fla.—Tutwiler v. X. Beverally Nalle, 
Inc., 12 So.2d 163, 152 Pla. 479— 
Matson v. Tip Top Grocery Co., 9 
So.2d 366, 1-51 Fla. 247—Union Bus 
Co. V. Matthews, 192 So. 811, 141 


Pla. 99—Shayne v. Saunders, 176 
So. 495, 129 Fla. 355—Stanley v. 
Powers, 169 So. 861, 125 Fla. 322— 
Cornell v. First Nat. Bank, 163 So. 
482, 121 Pla. 192. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Laseter 
V. Clark, 189 S.E. 265, 54 Ga.App. 
669—Pollard v. Heard, 186 S.E. 894, 
53 GaApp. 623—Donaldson v. Cen¬ 
tral of Georgia Ry. Co., 159 S.E. 
738, 43 Ga.App. 480—King Hard¬ 
ware Co. V. Ennis, 147 S.E. 119, 39 
Ga.App. 355. 

Idaho.—Pearson v. City of Weiser, 
206 P.2d 264. 

Ill.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. '247, 338 Ill. 270—Pope 
V. Illinois Terminal R. Co., 67 N. 
E. 284, 329 Ill.App. 62—Wolfram v. 
Bennehoff, 56 N.E.2d 849, 324 Ill. 
App. 16—^Little V. Illinois Termi¬ 
nal R. Co., ’50 N.E.2d 123, 320 Ill. 
App. 16'3—Prill V. City of Chicago, 
46 N.E.2d 119, 317 Ill.App. 202— 
Ziraldo v. W. J. Lynch Co., 1 N.E. 
2d 565, 284 Ill.App. 9, reversed on 
other grounds 6 N.E.2d 125, 365 
Ill. 197—^Hogrefe v. Johnson, 271 
Ill.App. 469—Seiffe v. Seiffe, 267 
Ill.App. '23—^Nosko V. O’Donnell, 260 
IlLApp. 544—Munsen v. Illinois 
Northern Utilities Co., '258 Ill.App. 
438—^Ames v. Armour & Co., 24 6 
IlLApp. 118. 

Ind.—Cousins v. Glassburn, 24 N.E.2d 
1013, 216 Ind. 431—^Pitcairn v. 

Whiteside, 34 N.E.2d 943, 109 Ind. 
App. 693—^Michigan City v. Ru¬ 
dolph, 12 N.E.2d 970, 104 Ind.App. 
643—^Livingston v. Rice, 184 N.E. 

. 583, 96 Ind.App. 176. 

Iowa.—Hammer v. Liberty Baking 
Co., 260 N.W. 720, 220 Iowa 229— 
Steele v. Brada, 239 N.W. 638, 213 
Iowa 708. 

I Ky,—Porter v. Cornett, 206 S.W.2d 
83, 306 Ky. 25—^Price v. T. P. Tay¬ 
lor & Co., 196 S.W.2d 312, 302 Ky. 
736—^Burke v. Fischer, 182 S.W.2d 
638, 298 Ky. 16'7—Cincinnati, N. O. 
& T. P. Ry. Co. V. Wilson’s Adm'r, 
172 S.W.2d 585, 294 Ky. 698, stat- 
ing Tennessee law—City of Olive 
Hill V. Counts, 162 S.W.2d 14, 290 
Ky. *588—^Peerless Mfg. Corporation 

V. Davenport, 136 S.W.2d 779, 281 
Ky. 654—Gates v. Kuchle, 134 S.W. 
•2d 1002, 281 Ky. 13—Louisville & 
N. R. Co. V. Mitchell’s Adm'x, 124 
iS.W.2d 1025, 276 Ky. 671—Chesa¬ 
peake & O. Ry. Co. V. Bryant’s 
Adm’r, 114 .S.W.2d 89. 272 Ky. 339 
—Chesapeake & O. R. Co. v. Har¬ 
rell’s Adm’r, 113 S.W.2d 23, '271 
Ky. 763—Crouch v. Noland, 88 S. 

W. 2d 471, '238 Ky. 675. 

La.—Burden v. Capitol Stores, 8 So- 
2d 45, 200 La. 329—^Thompson v. 
Morgan, 119 So. 69, 167 La. 335— 
Mitchell V. Travelers Indemnity 
Co., App., '21 'So.2d 198—Oubre v. 
Carondelet Bldg., App., 14 So.2d 293 
—^Hayes v. Oertel, App., 195 So. 
388—Odum y. Newstadt’B Shoe 
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Stores, App., 194 So. 81—^Althans 
V. Toye Bros, Yellow Cab Co., App., 
191 So. 717—Iglesias v. Campbell, 
App., 175 So. 145—Daricek v. For¬ 
rest, App., 173 So. 601—Mese v- 
Summers, App., 170 So. 510—Jones 
V. Southern Kraft Corporation, 
App., 160 So. 147—Smith v. Lucas, 
App., 159 So. 429—Guillory V. Shad¬ 
dock, App., 158 So. 681—Loewen- 
berg V. Fidelity Union Casualty, 
App., 147 So. 81—Watson v. Mun- 
dinger, App., 144 So. 620—Fontenot 
V. Tremie, 139 So. 558, 19 La.App. 
67—Plotte V. Thomas Egan’s Sons,. 
134 So. 428, 18 La.App. 116, reheard 
137 So. 220, 18 La.App. 116—Lehon 
V. New Orleans Public Service, 123 
So. 172, 10 La.App. 715. 

Me.—Barlow v. Lowery, 59 A.2d 702 
—Collins v. Maine Cent. R. Co., 4 
A.2d 100, 136 Me. 149. 

Md.—Girton v. Baltimore Transit Co., 
65 A.2d 329—Baltimore Transit Co- 
V. Faulkner, 20 A.2d 485, 179 Md. 
598—Gordon v. Maryland State 
Fair, 199 A. 519, 174 Md. 466—War¬ 
ner V. Markoe, 189 A. 260, 171 Md. 
351—Reed v. Mayor and City Coun¬ 
cil of Baltimore, 188 A 15, 171 Md- 
115. 

Mass.—Cohen v. Brockton Sav. Bank, 
71 N.R2d 109, 320 Mass. 690— 
Gregory v. Maine Cent. R. Co., 59 
N.E.2d 471, 317 Mass. 636, 159 A. 
L.R. 714—Zawacki v. Finn, 29 
E.2d 730, 307 Mass. 86—Pittsley 

V. Allen, 7 N.E.2d 442, 297 Mass. 
83—Pollansbee v. Ohse, 199 N.E. 
387, 293 Mass. 48—Pope v. Willow 
Garages, 174 N.E. 727, 274 Mass. 
440. 

Mich.—Paquette v. Consumers Power 
Co., 25 N.W.2d 599, 316 Mich. 501— 
Socony Vacuum Oil Co. v. Marvin, 
21 N.W.2d 841, 313 Mich. 528— 
Neal V. Cities Service Oil Co., 11 
N.W.2d 259, 306 Mich. 605—Nez- 
worski V. Mazanec, 2 N.W.2d 912, 
301 Mich. 43—Rife v. Colestock, 297 
N.W. 238, 297 Mich. 194—Ebel v. 
Bruzewski, 296 N.W. 715, 296 Mich. 
654—Grummel v. Decker, 292 N.W. 
562, 294 Mich. 71—^Toung v. De¬ 
troit Terminal R. Co., 282 N.W. 924, 
287 Mich. 120—Hickey v. Smith, 
'268 N.W. 833. 277 Mich. 123—Shor- 
key V. Great Atlantic & Pacific Tea 
Co., 243 N.W. 257, 2 59 Mich. 459— 
Harrison v. Eastern Michigan Mo¬ 
tor Bus Co., 241 N.W, 131, ‘2>57 Mich. 
1329, 

Minn.—^Mayes v. Byers, 7 N.W, 2d 403, 
214 Minn. 54, 144 A.L.R. 821—Sar- 
tori V. Capitol City Lodge, No. 48, 
I. O. O. F. of St. Paul, Minn., 4 N. 

W. 2d 339, 212 Minn. 538—^Plahn v. 
Masonic Hall Bldg. Ass’"!!, '28’8 N. 
W. 575, 206 Minn. 232—Hanson v. 
Hall, 279 N.W. 227, 202 Minn. 227— 
Thorstad v. Doyle, 273 N.W. 255, 
199 Minn. 543—^Farnham v. Pepper, 
'268 N.W. 293, 193 Minn. 222— 
Luck V. Minneapolis St. Ry. Co., 
254 N.W. 609, 191 Minn. 503. 
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Miss.—Yasoo & M. V. R. Co. v. 
SkagfTs, 179 So. 274, ISl Hiss. 150— 
D’Antoni v. Teche Lines, 143 So. 
415, 163 Miss. 66S, stating Louisi¬ 
ana law—Edward Hines Lumber 
Co. V. Liekinaon, 125 So. 93, 155 
Miss. 6*71. 

Mo.—Clifford v. Pitcairn, 131 S.W. 
2d SOS, Zio Ho. $0—Worth v. St. 
Louis-San Francisco Ry. Co., 69 
S.W.2d 672, 334 Mo. 1025—Mill- 
houser v. Kansas City Public Serv¬ 
ice Co., 55 S.W.2d 673, 331 Mo. 933 
—State ex rel. Wells v. Ha id, 25 S. 
W.2d 92, 324 Mo. 759—Cech v. Mal- 
linckrodt Chemical Co.. 20 S.W.2d 
509, 323 Mo. 601—Holwerson v. 
St. Louis & S. R. Co., 67 S.W. 770, 
157 Mo. 216, 50 L.R.A. 550—Rowe 
V. Henwood, App., 207 S.W.2d S29— 
Smith V. Brune, App., 1S7 S.W.2d 
65—McGraw v. Montjromery, 1S5 
S.W.2d 309, 239 Mo.App. 239— 

Weeks v. Atchison, T. & S. F. Ry. 
Co., 109 S.W.2d 374, 232 Mo.App. 
429—^Wininger v, Bennett, App., 
104 S.W.2d 413—Moore v. East St. 
Louis & S. Ry. Co., App., 54 S.W. 
2d 767, stating Illinois law. 

Neb.—Hammond v. Morris, 24 N.W. 

2d 633. 147 Neb. 600. 

Nev.—Styris v. Folk, 146 P.2d 782, 
€2 Nev. 208. 

N.H,—Hobbs V. Boston & M. R. R., 
184 A. 353, 88 N.H. 112. 

N.J.—Cohen v. Borough of Bradley 
Beach, 60 A.2d 882, 135 N.J.Law 
276—Falicki v. Camden County 
Beverage Co., 37 A.2d S58, 131 N. 
J.Law 590—Byer v. H. R. Ritter 
Trucking Co., 35 A.2d 633, 131 N. 
J.Law 199—Dragan v. Grossman, 
182 A. 848, 116 N.J.Law 182, affirm¬ 
ed 187 A. S73, 117 N.J.Law 147— 
Kimpel v. Moon, 174 A. 209, 113 N. 
J.I>aw 220—Rosseter v. Farrier, 
13 A.2d 579. IS N.J.Misc. 355. 

N.T.—^Delaney v. Phllhern Realty 
Holding Corporation, 21 N.E.2d 607, 
280 N.T. 461—Morse v. Buffalo 
Tank Corporation, 19 N.E.2d 981, 
280 N.T. iio—storr v. New York 
Cent. R. Co., 185 N.E. 407. 261 N. 

Y. 348—Losie v. Frisk, 278 N.Y.S. 
^5. 243 App.Div. 825—Rowell v- 
John Hutzler Lumber Co., 239 N. 
Y.S. 192, 228 App.Div. 158, af¬ 
firmed 175 N.E. 322, 255 N.Y. 581. 
N.C.—^Harris v. Montgomery Ward & 
Co., 63 S.E.2d 536, 230 N.C. 636 
—^Dalrymple v. Sinkoe, 53 S.E.2d 
437, 230 N.C. 463—Riggs v. Gulf Oil 
Corp., 47 S.E.2d 254, 228 N.C. 774 
—Lee V. Carolina Upholstery Co., 

40 aE.2d 688, 227 N.C. 88—Atkins 
V, White Transp. Co., 32 S.E.2d 209, 
224 N.C. 688—McCrowell v. South¬ 
ern Ry. Co-, 20 S.E.2d 352, 221 N. 

C. 366—Bogen v. Bogen. 18 S.B.2d 
162, 220 N.C. 648—Ogle v, Gibson, 
198 S.E. 598, 214 N.C. 127—Clark 
•V. Cleveland Drug Co., 169 S.E. 217, 

-04 N.C, 628—Crane v. Carswell, 

166 S.E. 746, 203 N.C. 555—Man- 
€rum V. Winstead, 162 S.E. 557, 202 | 


N.C. 252—Smith v. Atlantic & Y. 
Ry. Co., 156 S.E. 608, 200 N.C. 177 
—Butner v. Atlantic & Y. Ry. Co., 
155 S.E. 601, 199 N.C. 605—McKoy 
v. Craven, 153 S.E. 412, 198 N.C. 
7 SO—Lipscomb v. Cox, 147 S.E. 
I GS3, 197 N.C. 64. 

I N.D.—Bagg V. Otter Tail Power Co., 
j 297 N.W. 774, 70 N.D. 704. 

I Ohio.—Patton v. Pennsylvania R. Co.„ 
24 N.E.2d 597, 136 Ohio St. 159— 
Collins V. Zimmerman, App., 57 N. 
E.2d 245—Gill v. Arthur, 43 N.E.2d 
894, 69 Ohio App. 386. 

Or.—Wheeler v. Nichels, 126 P.2d 
32, 168 Or. 604—Rice v. City of 
Portland, 7 P.2d 989, 141 Or, 205, 
reheard 17 P.2d 662, 141 Or. 205. 
Pa.—Elliott V. Philadelphia Transp. 
Co., 53 A.2d 81, 356 Pa, 643—Sim- 
mohds V. Penn Fruit Co., 47 A.2d 
231, 354 Pa. 154—^Kasanovich v. 
George, 34 A,2d 523, 348 Pa. 199— 
Glancy v. Meadville Bread Co., 17 
A.2d 395, 340 Pa. 452—Burckhal- 
ter V. F. W. Woolworth Co., 16 A.2d 
716, 340 Pa. 300—Zlates v. Nasim, 
16 A.2d 381, 340 Pa. 1-57—Mc- 

Michael v. Pennsylvania R. Co., 1 i 
A.2d 242, 331 Pa. 584—Parris v. 
John B. Kelly, Inc., 18'3 A. 921, 321 
Pa, 78—^Ziegler v. Western Union 
Telegraph Co., 179 A. 45, 319 Pa. 
274—Singer v. Messina, 167 A. 583, 
312 Pa. 129, 89 A.L.R. 1271, stating 
New Jersey law—^Fordyce v. White 
Star Bus Dines, 155 A. 98, 304 Pa. 
106—Luther v. Kline, 21 A.2d 138, 
145 Pa.Super. 188—Hess v. Stiner, 

19 A.2d 560, 144 Pa.Super. 249— 
Clee V. Brinks, Inc., 5 A.2d 387, 
135 Pa.Super. 345—Jackson v. 
Chapman, Com.Pl., 48 DauphCo. 
145—Cranston v. Aronimink 
Transp. Co., Com.PL, 31 Del.Co. 195 
—Biedlingmaier v. City of Scran¬ 
ton. Com.PL, 50 Lack.Jur. 44— 
Kleinsmith v. Erb, Com.PL, 22 Leh. 
D.J. 306—Pollweiler v. Pennsylva¬ 
nia Power & Light Co., Com.PL, 

20 Leh.L.J. 409—^Edwards v. Graul, 
Com.PL, 7 Sch.Reg. 313. 

S.C.—Seay v. Southern Raiiway-Car- 
olina Division, 31 S.E.2d 133, 205 
S.C. 162—^Baxley v. Atlantic Coast 
Line R. Co., 8 S.E.2d 744, 193 S.C. 
429—^Bolen v. Strange, 6 S.E.2d 
466, 192 , S.C. 284—Gladden v. 

Southern Ry. Co., 141 S.E. 90 142 
S.C. 492. 


65- C.j.g. 

App. 583—St. Louis & San Fran 
cisco Ry. Co. V. Toui>ff & Son ; 
TenmApp. 152. ^ 

Tex. McPall v. Fletcher, 157 sW‘>iT 
131 138 Tex. 93-A. B. C. Stl;" 
V. Taylor, 148 S.W.2d 392, 136 T.t 
89—Cannady v. Dallas Ry. & 
minal Co., Civ.App., 219 S.W, 2 d 8 b' 
—Reedy v. Missouri, K. & t Rv 
C o., Civ. App., 203 S.W.2d 347—Hu J 
son V. West Central Driliin/^cr 
Civ.App., 195 S.W.2d 387. refused 
no reversible error—Page v Pat¬ 
erson, Civ.App., 180 S.W.2d 660- 
Dixon V. Samartino. Civ.App. 162 
■S.W.2d 739, error dismissed—State 
V. Dickey, Civ.App., 158 S.W.'2d 844 
error refused—Jackson v. KcCrarv' 
Civ.App., 148 S.W.2d 942, error re¬ 
fused—^Le Master v. Fort Worth 
Transit Co., Civ.App., 142 SW2d 
908. reversed on other grounds 160 
S.W.2d 224, 138 Tex. 512-Uros3 v 
Wichita Falls & S. R. Co., Civ.App’ 
140 S.W.2d 567—Roadway Trans^ 
port Co. V. Gray, Civ.App,, 135 s.W 
2d 200—Burton v. Billingsly Civ 
App., 129 S.W.2d 439. error refused 
—Magnolia Petroleum Co. v Owen 
Civ.App., 101 S.W.2d 354, error dis¬ 
missed—Corpus Juris cited in St. 
Louis Southwestern Ry. Co. v. 
Homan, Civ.App., 66 S.W.2d 286,’ 
287—Gulf Pipe Line Co. v. Bailey 
Civ.App., 40 S.W.2d 938, error dis¬ 
missed—^Stehling v. Johnston, Civ 
App.. 32 S.W.2d 696, error refused 
—Estes V. Davis, Civ.App., 28 a 
W. 2 d 565, affirmed Davis v. Estes, 
Com.App., 44 S.W.2d 952—St. Lou¬ 
is, B. & M, Ry. Co. V. Tijerina, Civ. 
App., 18 S.W.2d 727. 


S.D.—Iverson v. Knorr, 298 N.W. 28, 
68 S.D. 23—^Descombaz v. Klock, 
235 N.W. 502, 58 S.D. 173, reheard 
240 N.W. 496, 59 S.D. 461—McMul¬ 
len V. Rogers, 233 N.W. 919, 67 S. 
D. 492—WUkinson v. Webb-Carter 
Shoe Co., '233 N.W. 291, 57 S.D. 458. 
Tenn.—Nashville Ry. Co. v. Norman; 
67 S.W. 479, 108 Tenn. 324—South¬ 
ern Ry. Co. V. Pugh, 37 S.W, 655, 
97 Tenn. 624—East Tennessee, V. 
& G. Ry. Co. V. Hull, 12 S.W. 419, 
88 Tenn. 35—^Johnson v. City of 
Alcoa, 145 S.W.2d 796, 24 Tenn.App. 
422—Kennedy v. Bruce, 5 Tenn. 1 
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Va.—^Hoffman v. Stuart, i51 S.E.2d 
239, 188 Wa. 785—^Powell v. Virgin¬ 
ian Ry. Co., 46 S.E.2d 429, 187 Va. 
384—Baskett v. Banks, 45 S.E.2d 
173, 186 Va. 1022—Panther Coal Co. 
V. Looney, 40 S.E.2d 298, 185 Va 
758—^Acme Markets v. Remschel, 
24 S.E.2d 430, 181 Va. 171—Chesa¬ 
peake & O. Ry. Co, V. Butler, 20 a 
E:2d 516, 179 Va. 609—Virginia 
Electric & Power Co. v. White¬ 
hurst, 8 S.E.2d 296, 175 Va 339— 
Yeary v. Holbrook, 198 S.E. 441, 
171 Va. 226—^Virginia Electric & 
Power Co. v. Ford, 186 S.E. 84, 166 
Va. 619—Capps v. WTiitson, 160 S. 
E. 71, 157 Va. 46. 

W.Va—Casto v. Charleston Transit 
Co., 200 S.E. 841, 120 W.Va. 676— 
Smith V. Gould, 159 S.E. 53, 110 W. 
Va. 579, 91 A.L.R. 28. 

UWis,—Engstrum v. Sentinel Co., 267 
N.W. 536, 221 Wis. 577, 

45 C.J. p 976 note 21, p 1176 note 76. 

TTiider common law, contributory 
negligence bars recovery for injury. 
—Yazoo & M. V. R, Co. v. Fields, 196 
So. 489, 188 Miss. 7'25, suggestion 
of error overruled 196 So. 503, 188 
Miss. 725. 

A defendant is not excused from 
tiis negligent acts because of plain¬ 
tiff’s negligence, but rather the court 
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sions on the question, a complete defense,*^ the ef¬ 
fect of which is to relieve defendant of all liability 
for the injury, and not merely a partial defense.*5 
The rule applies as well where the injury is to plain¬ 
tiffs property as where it is to his person,^® and in 
cases of contract as well as those of tort.®^ The 
rule also applies, although the contributory negli¬ 
gence is of a negative character such as lack of 
vigilance.*® 

Actions founded on breach of statute or ordi¬ 
nance. In the absence of a statute to the contrary, 
and subject to the general exceptions heretofore 
noted, contributory negligence will defeat recovery. 


even though the negligent act of defendant consist¬ 
ed in the violation of a statute or ordinance,*® and 
even though such violation is held to be negligence 
per se.®® 

b. Degree of Contribution to Injury 

The contributory negligence of the plaintiff may bar 
recovery if it in any degree contributed as a proximate 
cause of the injury, and it is not essential that it should 
be the sole proximate cause of the injury. 

Negligence for which plaintiff is responsible is 
contributory negligence and bars recovery if it in 
any degree contributed as a proximate cause of the 
injury complained of.^^ It is not essential that such 


will not permit plaintiff to receive 
restitution when plaintiff is himself 
at fault.—^Althans v. Toye Bros. Tel- 
low Cab Co., La.App., 191 So. 717. 

Statutory provisions 

(1) Statute, providing that contrib¬ 
utory negligence shall be a defense, 
and that the burden of proving it 
shall be on defendant, is not intend¬ 
ed to apply to pending actions.— 
Murphy v. Boston & M. H. R., 94 A. 
957, 77 N.H. 573. 

( 2 ) A statute making contributory 
negligence of an owner of a special 
property in goods a defense in an 
action for damages to the goods com¬ 
menced by owner of the general prop¬ 
erty in the goods against negligent 
third persons is not limited in ap¬ 
plication to conditional sales.—Flagg 
V. Johansen, 12 A.2d 374, 124 N.J.Law 
456. 

Ittaintenance of condition 

Contributory negligence bars re¬ 
covery for injuries caused by condi¬ 
tion rendered wrongful and danger¬ 
ous only because of negligence of 
person maintaining it, but to be good 
defense to action for injuries aris¬ 
ing from maintenance of condition 
which is unlawful and inherently 
dangerous to others, however much 
care they may exercise, injured per¬ 
son’s conduct must have been tanta¬ 
mount to indifference to consequences 
under principle of “volenti non fit 
injuria.”—Brown v. Barber, 174 S.W. 
2d 298, 26 Tenn.App. 534. 

84. tr.S.—General Outdoor Adver¬ 
tising Co. V. Frost, C.C.A.Fla., 76 
P.2d 127. 

III.—Schmidt v. Anderson, 21 3Sr.E.2d 
825, 301 Ill.App. 28—Crawford v. 
Cahalan, 259 Ill.App. 14. 

Ky.—Norfolk & W. By. Co. v. Bai¬ 
ley. 211 S.W.2d 164, •30*7 Ey. 386— 
Mitchell’s Adm’x v. Chesapeake & 
0. By. Co., 9 S.W.2d 217, 225 Ky. 
465. 

Miss.—Mangum v. Reid, 173 So. 284. 
178 Miss. 352, stating Louisiana 
law—Boothe v. Teche Lines, 143 
So. 418, 165 Miss. 343, stating Lou¬ 
isiana law. 

Mo.^tate ex rel. Kansas City South¬ 


ern Ry. Co. V. Shain, 105 S.W.2d 
915, 340 Mo. 1195—Rowe v. Hen- 
wood, App., 207 S.W.2d 829—^Nicho¬ 
las V. Chicago, B. & Q. R. Co., 1S8 
S.W.2d 511, 239 Mo.App. 421—Far¬ 
ris V. Thompson, App., 168 S.W.2d 
439. 

Tex.—Hudson v. West Central Drill¬ 
ing Co., Civ.App., 195 S.W.2d 387, 
refused no reversible error—St. 
Louis Southwestern Ry. Co. of 
Texas v. Homan, Civ.App., 56 S.W. 
2d 286—^Missouri-Kansas-Texas R. 
Co. of Texas v. Cheek, Civ.App., 18 
S.W.2d 804, error dismissed. 

Wash.—Puller v. Friedman, 237 P. 

293, 135 Wash. 11 $. 

Wis.—Rohr v. Employers Liability 
Assur. Corporation, Limited, of 
London, 9 N.W.2d 627, 243 Wis. 
113, stating Illinois law. 

45 C.J. p 941 note 28. 

Contributory uegligreuce is a de¬ 
fense because it introduces into a 
case a new cause of plaintiff’s injury 
making defendant’s negligence no 
longer the legal cause.—^Elliott v. 
Philadelphia Transp. Co., 52 A.2d 81, 
356 Pa. 643. 

85. Wash.—^Fuller v. Friedman, 237 
P. 293, 135 Wash. 116. 

86 . Neb.—Hunt v. Chicago, etc., R. 
Co., 146 N.W. 986, 95 Neb. 746. 

45 C.J. p 978 note 23. 

87. Pa.— Corpus Juris cited in City 
of Philadelphia v. Brenner, 10 A. 
2d 802, 806, 138 Pa.Super. 454. 

45 C.J. p 978 note 24. 

88 . Pa.—^Fordyce v. White Star Bus 
Lines. 155 A. 98, 304 Pa. 106—Luth¬ 
er V. Kline, 21 A.2d 138, 145 Fa. 
‘Super. 188. 

45 C.J. p 978 note 25. 

89. La.—Elfer v, Hibernia Nat. 
Bank in New Orleans, App., 174 
So. 287—Jiraes v. Fidelity & Cas¬ 
ualty Co. of New Tork, App., 163 
So. 421. 

Minn.— Corpus Juris quoted in Dart 

V. Pure Oil Co., 27 N-W.2d 555, 559, 
223 Minn. 526, 171 A.L.R. 885—Sar- 
tori V. Capitol City Lodge No. 48, 
I. O. O. P. of St. Paul, Minn., 4 N. 

W. 2d 339, 212 Minn. 538. 
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Mo.—^Worth V. St. Louis-San Fran¬ 
cisco Ry. Co., 69 S.W.2d 672, 334 
Mo. 1025—Huckleberry v. Missouri 
Pac. R. Co., 26 S.W.2a 9S0, 324 Mo. 
1025—Cech v. Mallinckrodt Chemi¬ 
cal Co., 20 S.W.2d 509, '323 Mo. 601 
—Rader v. David, App., 207 S.W,2d 
519. 

Neb.— Corpus Juris cited in Weitz v. 
IJ. S. Trust Co., 10 N.W.2d '623, 
626, 143 Neb. 703. 

N.T.—Lowenhar v. Commercial Out¬ 
fitting Co., 21 N.T.S.2d 112, '260 App. 
Div. 211, affirmed 34 N.E.2d 376, 
285 N.Y. 671—Meierdiercks v. 
Blauner, 42 N.T.S.2d 590, 181 Misc. 
152—Reuter v. Kenmore Bldg. Co., 
276 N.Y.S. 545, 153 Misc. 646. 

S.D.—McMullen v. Rogers, 233 N.W. 
919, 57 S.D. 49'2. 

Tenn.—Corpus Juris quoted in Mt. 
Olivet Cemetery Co. v. Thomas, 189 
S.W.2d 1, 4, 28 Tenn.App. 264. 

Tex.—Eizenman v. Jaynes, Civ.App., 
33 S.W.2d 254. 

Wis.—Bent v. Jonet, 252 N.W. 290, 
213 Wis. 635, 126 A.L.R. 1245. 

45 C.J. p 980 note 44. 

Policy and legislative intent 

Whether contributory negligence Is 
a defense to an action based on vio¬ 
lation of statute or ordinance de¬ 
pends on considerations of policy and 
legislative intent.—Mayes v. Byers, 
7 N.W.2d 403, 214 Minn. 54, 144 A.L. 
R. 821. 

90. Minn.— Corpus Juris quoted iu 
Dart V. Pure Oil Co., 27 N.W,2d 
555, 559, '223 Minn.' 526, 171 A.L.R. 
885. 

Mo.—^Rader v. David, App., 207 S.W. 
2d 519. 

Neb.— Corpus Juris cited in Weitz v. 
U. S. Trust Co., 10 N.W.2d 623, 626, 
143 Neb. 703. 

Tenn.— Corpus Juris quoted in Mt. 
Olivet Cemetery Co. v. Thomas, 
189 S.W.2d 1, 4, 28 Tenn.App. 264. 
45 C.J. p 981 note 45. 

91. U.S.—Kittleson v. American Dist. 
Tel. Co., D.C.Iowa, 81 FlSupp. 25. 

Ala.—Pollard v. Rogers, 173 So. 881, 
. 234 Ala. 92. 

Ark.—Missouri P. R. Co. v. Howell, 
132 S.W.2d 176, 198 Ark. 956. 
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negligence should he the sole proximate cause of the 
injury sufficient if it forms part of the ef- 

hcient^s immediate^^ cause of the injury, or is a 
cause, or one of the causes, without which the in¬ 
jury would not have occurred. 
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The law will not attempt to measure the degree 
of contribution.96 If negligence for which plain¬ 
tiff is responsible contributes as a proximate cause 
to the injury complained of, it is not necessary, in 
order to bar recovery, that it contribute “substan- 
tially’'^^’^ to the injury complained of, or that 


Cal.— Corpus Juris cited in Cr»=.‘amer [ 
T. C^-nato, as P.2d 10»4, 1096. Ij 
Cal.App.2d 4tl—Meredith v. Key j 
System Transit Co., 267 P. 164, 91 
Cal.App, 44S. 

Fla.—Pnion Bus Co. v. Matthews, 
192 So. 811, 141 Fla. 99. 

Iov;a.—Riess v. Lon?^, 291 N.W. 592, 
229 Iowa 378—Spooner y. Wi.^ecup, 
2S8 N.W. 894, 227 Iowa 76S—Eohst 
V. Hoxie Truck Bine, 267 N.W. 673, 
221 Iowa 823—Mci^g-ers v. Kinley, 
265 N.W. 614, 221 Iowa 383—Swan 
V. Dailey-Luce Auto Co., 265 X.W. 
143, 221 Iowa 842—Hof^an v. Xes- 
bit, 246 X.W. 279, 216 Iowa 75. 

Kan.—Corpus Juris cited in Lnthrop 
V. Miller, 295 P. 722, 723, 132 Kan. 
425. 

La.—Daricek v. Forrest, App., 173 So. 
601. 

N.J.—Dragan v. Gro.ssman, 182 A. 
848, 116 X-J.Law 182, affirmed Err. 

& App., 187 A. 373, 117 X.J.Law’ 
147. 

Or.—^Wheeler v. Nickels, 126 P.2d 32, 
16S Or. 604. 

Pa.—McFadden v. Pennzoil Co., 19 A. 
2d 370, 341 Pa. 433—Goldschmidt 
v. Schumann, 155 A. 297, 304 Pa. 
172—Robinson v. American Ice Co., 
141 A. 244, 292 Pa. 366—Cardarelli 
V. Simon, 27 A.2d 250, 149 Pa.Super. 
364—Naugle v. Reading Co., 21 A. 
2d 109, 145 Pa.Super. 341—McDon¬ 
ald V. Kondik, Com.Pl., 32 Del.Co. 
196—Corter v. Hanna, Com.PL, 32 
Bel.Co. 13. 

45 C.J. p 978 note 28. 

irnder common-law rule, the proxi¬ 
mate contributory negligence of 
plaintiff, however small the contribu¬ 
tion, will bar recovery.—McCrowell 
V. Southern Ry. Co., 20 S.E.2d 352, 
221 X.C. 366. 

Contributory negligence, however 
sliglit, defeats recovery. 

Ark.—Taggart v. Scott, 104 S.W.2d 
816, 193 Ark. 930. 

Cal.—Markham v. Hancock Oil Co., 

37 P.2d 1087, 2 Cal.App.2d 392. 

Conn.—Petrillo v. Kolbay, 165 A. 346, 
116 Conn. 389. 

X.Y.—Fitzpatrick v. International 
Ry. Co., 169 N.E. 112, 252 N.Y. 127, 

68 A.L.R. 801. 

Ohio.—Kalovsky v. Meyer Dairy 
Products Co., 164 N.E. 370, 30 Ohio 
App. 118. 

Pa.—Goff V. Borough of College Hill, 
149 A. 477, 299 Pa. 343—Crawford 
V. Shenango Valley Traction Co., 
157 A. 40, 102 Pa.Super. 440—Bied- 
lingmaier v. City of Scranton, 50 
Lack.Jur. 44. 

S.C.—Seay v. Southern Railway-1 


Carolina Division, 31 S.E.2d 133, 
205 S.C. 162. 

Tenn.—Donaho v". Large, 158 S.W.2d 
44 7, 25 Tenn.App. 433—Hansnrd v. 
Ferguson, 132 S.W.2d 221, 23 Tenn. 
App. 306—Whitehurst v. Howell, 98 
j S.W.2d 1071. 20 Tenn. App. 314— 
i Power Packing Co. v. Borum, 8 
I Tenn.App. 162. 

^ 45 C.J. p 9S0 note 40. 

Contributory negligence to any ex¬ 
tent defeats recovery.—Gladden v. 
Southern Ry. Co., 141 S.E. 90, 142 S. 
C, 492. 

92. U.S.—^Mast V. Illinois Cent. R. 

Co., D.C.Iowa, 79 F.Supp. 149. 

Cal.—Dicken v. Souther, 138 P.2d 408, 
59 Cal.App.2d 203. 

Colo.—Boulder Val. Coal Co. v. Jern- 
berg, 197 P.2d 155, 118 Colo. 486. 

Ill.—Crawford v. Cahalan, 259 Ill. 
App. 14. 

Ind.—Hedgecock v. Orlosky, 44 N.E. 
2d 93, 220 Ind. 390—Cousins v. 
Glassburn, 24 N.E.2d 1013, 216 Ind. 
431—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 
Iowa.—Anderson v. Holsteen, 26 N. 
W.2d 855, 238 Iowa 630—Spooner 

V. Wisecup, 288 N.W. 894, 227 Iowa 
76S—Bobst V. Hoxie Truck Line, 
2C7 N.W. 673, 221 Iowa 823—Swan 

! V'. Dailey-Luce Auto Co., 265 N.W. 

143, 221 Iowa 842—^Hogan v. Nes- 
bit, 246 N.W. 270, 216 Iowa 75. 

Ky.—Norfolk & W. Ry. Co. v. Bailey, 
211 S.W.2d 154, 307 Ky. 386. 

Mich.—^Wiles v. New York Cent, R. 
Co., 19 N.W.2d 90, 311 Mich. 540— 
Rockwell V. Grand Trunk Western 
Ry. Co., 234 N.W. 159, 253 Mich. 

144. 

Mo.—Rentfrow v. Thompson, 156 S. 

W. 2 d 700, 348 Mo. 970—State ex 
rel. Wells v. Haid, 25 S.W.2d 92, 
324 Mo. 759. 

Nev.—^Wells, Inc., v. Shoemake, 177 
P.2d 451, 64 Nev. 57—Cox v. Los 
Angeles & S. L. R. Co., 56 P.2d 149, 
66 Nev. 472, rehearing 58 P.2d 373 , 
66 Nev. 510. 

N.C.—^Harris v. Montgomery Ward & 
Co., 53 S.E.2d 536, 230 N.C. 485— 
Noah V. Southern Ry. Co., 47 S.E. 
2 d 844, 229 N.C. 176—Penland v. 
Southern Ry. Co., 46 S.E.2d 303, 
228 N.C. 528—McKinnon v. Howard 
Motor Lines, 44 S.E,2d 735, 228 N. 
C. 132—Bailey v. North Carolina R. 
Co., 25 S.E.2d 833, 223 N.C. 244— 
Austin V. Overton, 21 S.E.2d 887, 
222 N.C. 89—Godwin v. Atlantic 
Coast Line R. Co., 17 S.E.2d 137, 
220 N.C. 281—Gold v. Kiker, 10 S. 
E.2d 650, 218 N.C. 204—Beck v. 
Hooks, 10 S.E. 2 d 608, 218 N.C. 105 

750 


—Grimsley v. Scott, 195 S.E. 83 
213 N.C. 110—Lee v. Atlantic CoaHt 
Lin© R. Co., 193 S.E. 395, 212 XT 
340—^Absher v. City of Raleigh iVfi 
S.E. 897, 211 N.C. 567—Wright v. 
D. Pender Grocery Co., 187 S E* 
564, 210 N.C. 462—Davis v. Jef¬ 
freys, 150 S.E. 488, 197 N.C.*712— 
Lunsford v. Asheville Mfg. Co 146 
S.E. 129, 196 N.C. 510. 

Tex.—Williams v. Long, Civ.App 
106 S.W.2d 378, error dismissed " 
45 C.J. p 979 note 29. 

Befeudaut need not be free from 
fault in order to avail himself of 
defense of contributory negligence 
on plaintiff’s part.—Pappas v. 
Wright. Tex.Civ.App., 171 S.W.2d 536^ 
Sole proximate cause 

( 1 ) Contributory negligence has 
been held not to be a bar to recovery 
unless it-constitutes the sole proxi¬ 
mate cause.—^McClellan v. Illinois 
Cent. R. Co., 37 So.2d 738, 204 Miss 
432. 

( 2 ) Sole proximate cause as bar¬ 
ring recovery see supra § 1296. 

93. Ind.—Vandalia R. Co. v. Fry, 123 
N.E. 124, 70 Ind.App. 85. 

Mo.—Roeslein v. Chicago & E. I. R. 
Co., 214 S.W.2d 13—Rader v. David, 
App., 207 S.W.2d 519. 

45 C.J. p 979 note 29. 

94. Ind.—Michigan City v. Rudolph, 
12 N.E.2d 970, 104 Ind.App. 643. 

95. U.S.—Dubrock v. Interstate Mo¬ 
tor Freight System, C.C.A.Pa., 143 
P.2d 304, certiorari denied 65 S. 
Ct. 119, 323 U.S. 765, 89 L.Ed. 613. 

Ark.—Baker v. Boone, 177 S.W.2(i 
756, 206 Ark. 823. 

Ky.—Norfolk & W. Ry. Co. v. Bailey, 
211 S.W.2d 154, 307 Ky. 386—Price 
V. T. P. Taylor & Co., 196 S.W.2d 
312, 302 Ky. 736. 

N.C.—Penland v. Southern Ry. Co., 
46 S-E.2d 303, 228 N.C. 528—Wall 
V. City of Asheville, 13 S.B.2d 260, 
219 N.C. 163—Beck v. Hooks, 19 
S.E.2d 608. 218 N.C. 105—Davis v. 
Jeffreys, 150 S.E. 488, 197 N.C. 
712—Lunsford v. Asheville Mfg. 
Co., 146 S.E. 129, 196 N.C. 510. 
W.Va.—Morton v. Baber, 190 S.E. 
767, 118 W.Va. 457—Willhide v. 
Biggs, 188 S.E. 876, 118 W.Va, 160. 
45 C.J. p 979 note 31. 

96. Del.—Gatta v. Philadelphia, etc., 
R. Co., 83 A. 788. 25 Del. 651. 

45 C.J. p 980 note 32. 

97. Iowa.—^Banning v. Chicago, etc., 
R. Co., 66 N.W. 277, 89 Iowa 74. 



NEGLIGENCE 


§ 131 


05 C. J- S. 

it contribute ''raaterially/’^S or "to an appreciable 
extent,” or ''essentially”^ to the injury complained 
of. These and similar expressions are sometimes 
used, however, to distinguish the proximate from 
the remote cause of the injury, as considered supra 
§ 129. The negligence for which plaintiff is re¬ 
sponsible need not have been a more proximate 
cause than defendant's negligence.2 

c. Statutory Provisions 

Contributory negligence is no defense where a statute 
so provides in express terms, or where the legislative in¬ 
tention to exclude the defense otherwise clearly appears. 

Contributory negligence is no defense where a 
statute so provides in express terms,^ or where the 
legislative intention to exclude the defense other¬ 
wise clearly appears^ However, in accord with 
the general rule that statutes in derogation of com¬ 
mon law are to be strictly construed, the intention 
to exclude the defense of contributory negligence 
must clearly appear.^ Even where the intention to 
exclude the defense clearly appears, it is to be ex¬ 
cluded only under the circumstances and to the ex¬ 


tent prescribed by the statute,^ It has been held 
that statutes abrogating the defense of contribu¬ 
tory negligence do not exclude the defense that 
plaintiff's injuries were sustained as the result of 
his own willful or wanton conduct,*^ and some of 
the statutes expressly so provide.^ 

§ 131. - Actions Founded on Willful or 

Wanton Injury or Gross Negligence 

a. Actions founded on willful or wanton 

injury 

b. Actions founded on gross negligence 

a. Actions Founded on Willful or Wanton In¬ 
jury 

As a general rule, where willful or wanton conduct 
for which the defendant is responsible is a proximate 
cause of the injuries complained of, contributory negli- 
gence does not bar recovery. 

As a general rule, where willful or wanton con¬ 
duct for which defendant is responsible is a proxi¬ 
mate cause of the injuries complained of, contribu¬ 
tory negligence does not bar recovery.^ The fact 


sa Pa.—Mattimore v. Erie, 22 A. 

817, 144 Pa. 14. 

46 C.J. p 980 note 35. 

99. Tex.—Erie Tel., etc,, Co. v. 
Grimes, 17 S.W. 831, 82 Tex. 89. 

1. Pa.—Oil City Fuel Supply Co. v. 
Boundy, 15 A. 865, 122 Pa, 449. 

2. U.S.—^Parramore v, Denver, etc., 
R. Co., aC.A.Utah, 5 F.2d 912, cer¬ 
tiorari denied 46 S.Ct. 20, 269 U.S. 
660, 70 L.Ed. 411. 

45 C.J. p 980 note 39. 
a Ark.—^Baldwin v. Brim, 91 S.W. 

2d 255, 192 Ark. 252. 

Mich.—^Hipner v. Stuart, 187 N.W. 

374, 217 Mich. 512. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields, 195 So. 489, 188 Miss. 725, 
suggestion of error overruled 196 
So. 503, 188 Miss. 725—^IVIagers v. 
Okolona, Houston & Calhoun City 

R. Co., 165 So. 416, 174 Miss. 860. 
45 C.J. p 983 note 75. 

4. U.S.—Osborne v. Salvation Army, 
C.C.Alsr.T., 107 F.2d 929—Burris 
V. American Chicle Co., D.C.N.Y., 
S3 F.Supp. 104, affirnaed, C.C.A. 120 
F.2d 218. 

N.Y.—Koenig v. Patrick Const. Corp., 
83 N.E.2d 133, 298 M.T. 313—^Pol¬ 
lard V. Trivia Bldg. Corporation, 50 
N.E.2d 287, 291 jST.Y. 19. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Zearing, 2 Tenn.App. 451. 

Tex-—^Ross V. Jones, Civ.App., 166 

S. W.2d 169, reversed on other 
grounds 173 S.W.2d 1022, 141 Tex. 
415. 

45 C.J. p 984 note 76. 

Statute enacted for benefit of a class 
Where the violation of a statute 
enacted for the benefit of a class of 


which plaintiff is a member is in¬ 
volved, contributory negligence is 
not a valid defense. 

U.S.—Osborne v. Salvation Army, C. 

C.A.N.Y., 107 F.2d 929. 

N'.Y.—Koenig v. Patrick Const. Corp., 
83 N.E.2d 133, 298 N.Y. 313. 

5. Minn.—Corpus Juris quoted in 
Dart V. Pure Oil Co., 27 N.W.2d 
555, 559, 223 Minn. 526, 171 A.L.R. 
885. 

45 C.J. p 984 note 78. 

6. Miss.—^Yazoo, etc., R. Co. v. Hum¬ 
phrey, 36 So. 154, 83 Miss. 721. 

45 C.J. p 984 note 79- 

7. Ind.—^Welty v. Indianapolis, etc., 
R. Co., 4 N.E. 410, 105 Ind. 55. 

8. Neb.—Riley v. Chicago, etc., R. 
Co., Ill N.W. 847, 78 Neb. 748. 

45 C.J. p 984 note 81. 

9. U.S.—Baltimore &. O. R. Co. v. 
Felgenhauer, C.C.A.Mo., 168 F.2d 
12, stating law in Illinois—Coch¬ 
ran v. M. & M. Transp. Co., C.C.A. 
R.I., 110 F.2d 519—Wunderlich v. 
Franklin, C.C.A.Ala., 100 F.2d 164, 
certiorari denied Franklin v. Wun¬ 
derlich, 59 S.Ct. 834, 307 U.S. 631, 
83 L.Ed. 1514—^Farm Bureau Mut. 
Ins. Co. V. Hammer, D.C.Va., 83 F. 
Supp. 383. 

Ala.—^A. B. C. Truck Lines v. Ke- 
nemer, 25 So.2d 511, 247 Ala. 543— 
Tindell v. Guy, 10 So.2d 862, 243 
Ala. 535—^Pirst Nat. Bank v. 

Sanders, 149 So. 848, 227 Ala. 313 
—^Ashley v. McMurray, 130 So. 401, 
222 Ala. 32—^Alabama Power Co. v- 
Kendrick, 123 So. 215, 219 Ala. 692 
—Southern Amusement Corpora¬ 
tion V. Summers, 129 So. 489, 23 
Ala.App. 595, 


Ariz.—Butane Corp. v. Kirby, 187 P. 
2d 325, 66 Ariz. 272 —Bariry v. 

Southern Pac. Co., 166 P.2d S25, 64 
Ariz. 118—^Alabam Freight Lines 
V. Phoenix Bakery, 166 P.2d 816, 
64 Ariz. 101—^Womack v. Preach, 
163 P.2d 280, 63 Ariz. 390, opinion 
supplemented on rehearing 165 P. 
2d 657, 64 Ariz. 61. 

Cal.—Security-First Nat. Bank of 
Los Angeles v. Earp, 122 P.2d 900, 
19 Cal.2d 774—Donnelly v. South¬ 
ern Pac. Co.. 118 P.'2d 485, 18 Cal. 
2d 863—Johnson v. Southwestern 
Engineering Co., 107 P.2d 417, 41 
Cal.App.2d 623—^Price v. Schroeder, 
96 P.2d 949, 35 Cal.App.2d 700— 
Reposa v. Pearce, 54 P.2d 475, 11 
Cal.App.2d 517—San Francisco 
Bridge Co. v, Charles Nelson Co., 
62 P.2d 978, 10 Cal.App.2d 685, 
modified on other grounds, and re¬ 
hearing denied 53 P.2d 759, 10 Cal. 
App.2d 685—Schneider v- Brecht, 
44 P.2d 662, 6 Cal.App.2d 379. 

Conn.—Brock v. Waldron, I4 A.2d 
713, 127 Conn. 79—^Leonard v. 

Gambardella, 181 A. 542, 120 Conn. 
445—Menzie v. Kalmonowitz, 139 
A. 698, 107 Conn. 197. 

Ga.—Georgia Power Co. v. Deese, 51 
S.B.2d 724, 7g Ga.App. 704—Chit¬ 
wood V. Stoner, 4 S.E.2d 605, 60 
Ga.App. 599—Richardson v. Pol¬ 
lard, 196 S.E, 199, 57 Ga.App. 777 
—Fox V. Pollard, 183 S.E. 854, 52 
Ga.App. 645- 

111-—Little V. Blue Goose Motor 
Coach Co., 178 N.E. 496, 346 Ill. 266 
—Schneiderman v. Interstate 
Transit Lines, 72 N.E.2d 705, 331 
IlLApp. 143, affirmed 81 N.E.2d 861, 
401 IlL 172—Guvo v. Banis, 70 N.E. 
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that the contributory negligence for which plaintiff 
is responsible consisted in the violation of a statute 
is immaterial.^® Thus, the doctrine of contributory 
negligence has no application in actions founded 


O.J.S. 

on intentional violence,H or in actions founded on 
wrongful acts done purposely, or in malicious disre- 
gard of the rights of others,i2 or on acts exhibiting 
an indifference to the rights of others and a reck- 


2d 736, 330 Tll.App. 243—Baum¬ 
gardner V. Boyer, :.! X.E.2d 784,320 
lU.App. 43S—Moore v. Young, 43 X. 
E.2d 852, 317 IIl.App. 474—Reell. 
for Use of Haskin, y. Central Illi¬ 
nois Electric & Gas Co., 45 X,E.2d 
600, 317 IIl.App. 106—Regan v. 
Keating, 42 X.E.2d 122, 315 IIl.App/ 
130—Fickerle v. Herman Seekamp, 
274 IIl.App. 310—Hurzon v. 
Schmitz, 2C2 IIl.App. 337—Xcsko v. 
O'Donnell, 260 IIl.App. 644—Ames 
V. Armour & Co., 257 IIl.App. 449— 
Layton v. Ogonoski, 256 IIl.App. 
461—Foreman Trust & Savings 
Bank V. Chicago Rapid Transit Co., 
252 IIl.App. 151—Mantonya v. Wil¬ 
bur Lumber Co., 251 IIl.App. 364. 
Ind.—Hoesel v. Cain, 53 X.E.2d 165. 
220 Ind. SCO, rehearing denied 63 
X.E.2d 769. 222 Ind. 320—Kizer v. 
Hazelett, 49 X.E.2d 543, 221 Ind. 
575—Xorris v. Casel, 90 Ind. 143. 
Kan.—Kniffen y. Hercules Powder 
Co., 1S8 P.2d 9S0, 164 Kan. 196. 
Ky.—Cickel v. Bennett, 101 S.W.2d 
943, 267 Ky. 232. 

Mass.—Baines v. Collins, 38 X.E.2d 
626, 310 Mass. 523, 138 A.L.R. 1123 
—Potter V. Gilmore, 1S4 X.R 373, 
2S2 Mass. 49, §7 A.L.R. 1462— 

Isriacson v. Boston, W. & X. Y. St. 
Ry. Co., ISO X.E. 118, 278 Mass. 
378. 

Mich.—Teeter y. Pugsley, 29 X.W.2d 
850, 319 Mich. 508—Grabowski w 
Seyler, 246 N.W. 189, 261 Mich. 473. 
Minn.—Bryant v. Northern Pac. Ry. 

Co.. 23 X.W.2d 174, 221 Minn. 677. 
Mont.—CiorpTis Juris cited in Mi- 
helich V. Butte Electric Ry. Co., 
2S1 F. 540, 545, 85 Mont 604. 

Mo.—Nichols V. Bresnahan, 212 S.W. 
2d 570—Connole v. East St. Louis 
& S. Ry. Co., 102 S,W.2d 581, 340 
Mo. 690, stating law in Illinois— 
Weeks r. Atchison, T. & S. P. Ry. 
Co., 109 S.W.2d 374, 232 Mo.App. 
429—Boneau v. Swift & Co., App., 
66 S.W.2d 172. 

Xev.—Cox V. Los Angeles & S. L. R. 
Co., 66 P.2d 149, 66 Xev. 472, re¬ 
hearing denied 58 P.2d 373, 56 Xev. 
510. 

N.J.—Tabaka v. Gerard, 169 A. 722, 
12 X.J.Misc. 110. 

X.M.—Oorims Juris cited in Gray v. 
Esslinger, 130 P.2d 24, 29, 46 N.M. 
421, rehearing denied 131 P.2d 9S1, 
46 X.M. 492. 

Ohio.—Masters v. X. Y. Cent. R. Co., 

70 X.E.2d 898, 147 Ohio St. 293, 
certiorari denied 67 S.Ct. 1519, 331 
U.S. 836, 91 L.Ed. 1848, rehearing 

denied 68 S.Ct. 33, 332 U.S. 786_ 

Universal Concrete Pipe Co. v. Bas¬ 
sett, 200 N.E. 843, 130 Ohio St 567, 
119 A.L.R. 646—Reserve Trucking 
Ca V. Fairchild, 191 X.E. 745, 128 


Ohio St 519—Miesmer v. Dillin, 
43 X.E.2d 305, 69 Ohio App. 197— 
Gill V. Arthur, 43 X.E-2d S94, 69 
Ohio App. 386—Haacke v. Lease, 
App., 41 X.E.2d 590—Kirk v. Birk- 
enbach, App., 32 N.E.2d 76—Mar- 
ziale V- Wilson, App., 31 N.E.2d 480 
—Masters v. Von Lehmden, 173 N. 
E. 303, 36 Ohio App. 414. 

Pa.—Rich V. Petersen Truck Lines, 
53 A.2d 725, 357 Pa. 31S—Misorski 
V. Pennsylvania R. Co., 34 A.2d 526, 
318 Pa. 204—Corpus Juris cited in 
Kasanovich v. George, 34 A.2d 523, 
525, 348 Pa. 199—Brugh v. Phila¬ 
delphia Suburban Transp. Co., Com. 
PI., 33 Del.Co. 131. 

S.C.—Marks v. I. M. Pearlstine &. 

Sons, 26 S.E.2d 835, 203 S.C. 318. 
S.D.—Descombaz v. Klock, 235 N.W. 
502, 58 S.D. 173, affirmed 240 N.W. 
495, 59 S.D. 461—Corpus Juris cited 
in Carlson v. Johnke, 234 X.W. 25, 
26, 57 S.D. 544, 72 A.L.R. 1352. 
Tenn.—Consolidated Coach Co. v. Mc¬ 
Cord, 102 S.W.2d 63, 171 Tenn. 253 
—Craig V. Stagner, 19 S.W.2d 234, 
159 Tenn. 511—Hemmer v. Tennes¬ 
see Electric Power Co., 139 S.W. 2d 
698, 24 Tenn.App. 42—Saucier v. 
Roberts, 2 Tenn.App. 211. 

Tex.—^Wright v. Carey, Civ.App., 169 
S.W.2d 749—Daily v. Sugarland In¬ 
dustries, Clv.App., 124 S.W.2d 199, 
reversed on other grounds Sugar- 
land Industries v. Daily, 143 S.W. 
2d 931, 135 Tex. 632—Aycock v. 
Green, Civ.App., 94 S.W.2d 894, er¬ 
ror dismissed—Brown & Root v. 
Duncan, Civ.App., 40 S.W.2d 244. 
W.Va.—Corpus Juris quoted in Stone 

V. Rudolph, 32 S.E.2d 742, 749, 127 

W. Va, 335. 

45 C.J. p 9S1 note 50. 

What constitutes willful or wanton 
conduct see supra § 9. 

Knowledge of plaintiff 
A defendant who was guilty of 
willful and wanton misconduct can¬ 
not avail himself of the defense of 
contributory negligence except where 
plaintiff knew of defendant’s reckless 
misconduct and the danger involved 
to him therein, and recklessly ex¬ 
posed himself thereto.—^Alabam 
Freight Lines v. Phoenix Bakery, 166 
P.2d 816, 64 Ariz. 101. 

“Beckiessaess’' synonymous with 
‘‘wantonness^' 

The word “recklessness," when 
used for possible purpose of circum¬ 
venting defense of contributory neg¬ 
ligence, is synonymous with “wan- 
touness."—^Elliott v. Peters, 185 P.2d 
139, 163 Kan., 63L 

Willful tort 

(1> Contributory negligence ts not 
a defense to commission of a willful 
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tort.—^Kasanovich v. George 34 a •>a 
623, 348 Pa. 199. 

(2) The principle that contrlbu- 
tory negligence is no defen.se to ac¬ 
tion for tort involving wanton mis¬ 
conduct is not in conflict with rejec¬ 
tion of doctrines of “comparative 
negligence" and “last clear chance,” 
—Kasanovich v. George, supra. 

10. IVfass, Black v. Xew York, etc 
R. Co., 79 X.E. 797, 193 Mass. 448*' 
7 L.R.A.,X.S., 148, 9 Ann.Cas. 485 

45 C.J. p 982 note 51. 

11. Tex.—Moore v. El Paso Chamber 
of Commerce, Civ.App., 220 S.W 2d 
327, error refused, no reversible 
error—Corpus Juris quoted in 
Kimbrow v. Fort Worth & Denver 
City Ry. Co., Civ.App., 86 S.W 2d 
78. 82. 

45 C.J. p 982 note 52. 

Roping* civilians 

Where chamber of commerce spon¬ 
sored rodeo as part of livestock 
show, and in connection with the 
project and to supply entertainment 
and advertise the show men roped 
and corraled civilians who were not 
attired in western regalia, injuries 
sustained by young woman who 
stuck her hand through glass panel 
of door as she fled from roper were 
result of intentional rather than a 
negligent wrong, and contributory 
negligence of woman did not defeat 
recovery from chamber of commerce. 
—Moore v. El Paso Chamber of Com¬ 
merce, Tex.Civ.App., 220 S.W.2d 327, 
error refused, no reversible error. 

12. Ill.—Giles r. Peoria R. Co., 153 
IIl.App. 625. 

Tex.—Corpus Juris quoted in Kim¬ 
brow V. Fort Worth & Denver City 
Ry. Co., Civ.App., 86 S.W.2d 78, 
82. 

Under Tederal Tort Claims Act 

The towing of disabled airplane on 
highway did not constitute a “wrong¬ 
ful act" within Federal Tort Claims 
Act so as to authorize recovery, re¬ 
gardless of negligence, for injuries 
sustained in collision between auto¬ 
mobile and airplane.—Lundy v. U. S., 
D.C.Fla., 78 F.Supp. 354. 

Intentional and criminal invasion of 
rights 

Mere negligence of the person 
whose rights are invaded Is no de¬ 
fense where the action is based on 
an invasion which was both inten¬ 
tional and criminal, unless plaintiff's 
fault is of a culpability equal to 
defendant's.—^HahSon v. Hall, 279 N. 
W. 227. 202 Minn. 381. . ; ^ 
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less disregard of whether or not injury is done.i^ 
So also, where the violation of a statute or ordi¬ 
nance constitutes willful or wanton conduct, con¬ 
tributory negligence is not a defense to an action 
founded on such violation.!^ 

There is authority that, where the negligence of 
plaintiff is of such a character that it contributes 
to and really becomes part of, and the inducing 
cause of, defendants willful misconduct, no recov¬ 
ery can be or should be hadri^ 

Contributory willful or wanton conduct While 
there is some authority to the contrary,^® jt has 
been held that no recovery can be had for an in¬ 
jury willfully and wantonly inflicted, where willful 
or wanton conduct for which plaintiff is responsible 
contributed as a proximate cause thereof,!'^ 

b. Actions Founded on G-ross Negligence 

The rule that contributory negligence may bar re¬ 
covery applies, even though the negligence for which the 
defendant is responsible is such as may properly be termed 
“gross negligence.*' 

In the absence of a statutory provision to the con¬ 
trary, and subject to the doctrine of comparative 


§ 132 

negligence, as considered infra §§ 169-173, the rule 
that contributory negligence bars recovery applies, 
even though the negligence for which defendant is 
responsible is such as may properly be termed 
“gross negligence.”!^ The rule is otherwise in 
those jurisdictions wherein the term “gross negli¬ 
gence” is used to describe conduct ordinarily termed 
“willful or wanton,”!^ or where the term is used to 
describe the failure of defendant to exercise ordi¬ 
nary care to avoid injury to another after becom¬ 
ing aware that injury will probably result unless 
such care is exercised.^O 

§ 132. - Concurrent Negligence of Third 

Persons 

Even though the negligence of a third person which 
cannot be imputed to the person injured contributes with 
that of the defendant in causing the injury, if the person 
injured is also guilty of negligence contributing proximate- 
ly to the injury, there can be no recovery. 

Even though the negligence of a third person 
which cannot be imputed to the person injured 
contributes with that of defendant in causing the 
injury, if the person injured is also guilty of negli¬ 
gence contributing proximately to the injury, there 


13. Ariz. —^Womack v. Preachy 165 
P.2d 657, 64 Ariz. 61. 

—Corpas Jtxris cited in Gray v. 
Esslinger, 130 P.2d 24, 29, 46 N.M. 
421, rehearing- denied 131 P.2d 981, 
46 N.M. 492. 

S.D.—Corpus Juris cited in Carlson 
V. JTohnke, 234 N.W. 25, 26, 57 S.B. 
644, 72 A.L.R. 1362. 

Tex.—Corpus Juris quoted in Kim- 
brow V. Fort Worth & Denver City 
Ry. Co., Civ.App., 86 S.W-2d 78, 82 
—Fort Worth Elevator Co. v. Rus¬ 
sell, Civ.App., 28 S.W.2d 320, re¬ 
versed on other grounds Fort 
Worth Elevators Co. v. Russell, 70 
S.W.2d 397, 123 Tex 128. 

45C.J. p 982 note 54. 
lEteckless misconduct 
Contributory negligence is no de¬ 
fense to action based, not on negli¬ 
gence, but on reckless misconduct.— 
Becker v. Roberts, 3 A.2d 855, 125 
Conn. 150—Heslin v. Malone, 165 A. 
694, 116 Conn. 471. 

14. Tenn.—Mason v. Burgess, 8 
Tenn.Civ.A. 138, 

Wis.—Pinoza v. Northern Chair Co., 
140 N.W. 84, 152 Wis. 473. 

15. Cal.—Price v. Bchroeder, 96 P. 
2a 949. 35 ,Cal.App.2d 700—Reposa 
V. Pearce, 54 P.2d 475, 11 Cal.App. 
2a 517—Schneider v. l^recht, 44 P. 
2a 662, 6 CaLApp.2d 379. 

15. Ala.—A. B. C. Truck Lines v. 
Kenemer, 25 ^So.2d- 511, 247 Ala. 
643-^Alabama‘^'-Power Co. v. Ken- 
^ arick;'123 So.‘215, 219 Ala. 692. 

45 C.J. p &82 note'59. ‘ ' 

65 C.J.S.—48 


17. Conn.—Murphy v. Ossola, 199 A. 

I 648, 124 Conn. 366. 

III.—Prater v. Buell, 84 N.E.2d 676, 
336 Ill.App. 533—^Walsh v. Gazin, 
45 N.E,2d 95, 316 Ill.App. 311. 

Kan.—Kniffen v. Hercules Powder 
Co., 188 P.2d 980, 164 Kan. 196. 

N.M.—Corpus Juris cited iu Gray v. 
Esslinger, 131 P.2d 981, 982, 46 
N.M. 492. 

Ohio.—Gill V. Arthur, 43 N,E.2d 894, 
69 Ohio App. 3S6—Kirk v. Birken- 
bach, App., 32 N.E.2d 76. 

Pa.—Elliott V, Philadelphia Transp. 

Co,, 53 A.2d 81, 356 Pa. 643. 

45 C.J. p 982 note 60. 

Knowledge 

Plaintiff is barred from recovery 
for harm caused by defendant's reck¬ 
less disregard for plaintiff’s safety 
if, knowing of defendant's reckless 
rnisconduct and danger involved to 
him therein, plaintiff recklessly ex¬ 
poses himself thereto.—^Elliott v. 
Philadelphia Transp., Co., supra. 
Conduct held not willful and wanton 
A streetcar motorman, struck by 
rapidly approaching automobile, 
which he failed to observe until it 
was close to him, while he was cross¬ 
ing street from streetcar to toilet 
provided by streetcar company, was 
not guilty of wilful and wanton con¬ 
duct barring his recovery of damages 
from automobile driver for injuries 
sustained.—^Walsh v. Gazin, 45 N.E. 
2d 95, 316 IlLApp. 311. 

18. Cali—Bickford v. Pacific Elec¬ 

tric Ry. Co., 8 P.2d 186, 120 Cal. I 
App. 542. ' • * I 
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Kan,—Elliott v. Peters, 185 P.2d 139, 

: 163 Kan. 631. 

Mich.—Duffy v. Enright Topham Co., 
276 N.W. 715, 282 Mich. 662—Lar¬ 
sen V. Grand Trunk Western Ry. 
Co., 227 N.W. 665, 248 Mich. 506, 
affirmed 230 N.W. 511, 248 Mich. 
506. 

Mo.—Connole v. East St. Louis & S. 
Ry. Co., 102 S.W.2d 581, 340 Mo. 
690, stating law in Illinois. 

45 C.J. p 982 note 63. 

What constitutes gross negligence 
see supra § 8. 

19 . Mich.—Grabowski v. Seyler, 246 
N.W. 189, 261 Mich. 473—Adams v. 
Grand Trunk Western R. Co., 233 
N.W. 331, 252 Mich. 326. 

Tenn.—Johnson v. City of Alcoa, 145 
S-W'.2d 796, 24 Tenn. App. 422— 

Wylie V. Green River Lumber Co., 
8 Tenn.App. 373. 

Wis.—Schubring v. Weggen, 291 N. 
W. 788, 234 Wis. 517—Tomasik v. 
Lanferman, 238 N.W. 857, 206 Wis. 
•94. 

45 C.J. p 983 note 64. 

Contributory negligence also gross 
While mere ordinary contributory 
negligence does not bar recovery of 
damages in action founded 'on gross 
negligence, defendant is not. liable 
where plaintiff’s contributory negli¬ 
gence is also gross.—Brown v. Bar¬ 
ber, 174 S.W.2d 298, 26 TenpApp. 
534. . , . ; 

20. Mich.-^Simon v. Detroit TJnited 
R. Co., 162 N.W. 1012, 196 Mich. 586 
—Strong V. Grand Trunk' Wefstern 

■ R. Co., 120 N.W. 683, 156-!iy:ich. 66. 
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can be no recovery.®^ Plaintiff will be barred from 
recovery on the ground of contributory negligence 
if the negligence of a third person is a legally con¬ 
tributing cause of his injury, plaintiff has the abil¬ 
ity to control the conduct of the third person, knows 
or has reason to know he has such ability, knows 
or should know that it is necessary to exercise his 
control, and has an opportunity to do so and fails 
to utilize such opportunity with reasonable care .22 

§ 133. Defects in Property Enhancing Injury 

The care required, with respect to contributory 
negligence, to avoid injury is discussed supra § 118; 
and proximate cause with respect to contributory 
negligence supra § 129. 

Examine Pocket Parts for later cases. 

§ 134. Disease or Other Condition of Person 

A plaintiff will be entitled to recover where the negli¬ 
gence of the defendant causes an injury, even though by 
reason of previous physical or diseased condition such 
injuries are more serious, or the person is more suscep¬ 
tible to injury, or death is directly hastened. 

A plaintiff will be entitled to recover w'here the 
negligence of defendant causes an injury, even 
though by reason of previous physical or diseased 
condition such injuries are more serious,-^ or w^here 
the person is more susceptible to injury, ^4 or where 
death is directly hastened,-® but not where the in¬ 
jury is caused solely by such condition.®® 

§ 135. Subsequent Negligence Aggravating 
Injury 

The term “contributory negligence” Is not properly 


c. , 7 . s. 

applied to negligence subsequent to the Injury aggravat 
Ing the consequences thereof. 

The term ^‘contributory negligence’’ is properly 
applied to negligence which contributed proximately 
to cause the injury, and not to negligence subse¬ 
quent to the injury aggravating the consequences 
thereof.®^ While a person who is injured as the re¬ 
sult of the negligence of another is bound to exer¬ 
cise ordinary care to prevent or reduce the damag¬ 
es consequent to an injury, and cannot recover en¬ 
hanced damages growing out of his failure to use 
such care, such subsequent neglect goes only to the 
amount and will not defeat recovery for the orig¬ 
inal injury.®® 

§ 136. Doctrine of Last Clear Chance; Hu¬ 
manitarian Doctrine; Doctrine of 
Discovered Peril; Etc. 

a. In general 

b. Basis and nature of doctrine 
a. In General 

Under the doctrine of the last clear chance, sometimes 
referred to by other names, such as the “humanitarian 
doctrine” or the “doctrine of discovered peril," there may 
be a recovery for injuries sustained, notwithstanding the 
plaintiff negligently exposed himself or his property to the 
danger from which the injury arose, if the defendant, 
after becoming aware of the peril in time to avoid the 
injury, failed to exercise due care to avoid it. 

It is a well-established rule, recognized in prac¬ 
tically every jurisdiction, and variously referred to 
as “the doctrine of the last clear chance,”®® “the hu- 
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21. in. —Flynn v. Chicago City R. 
Co., 95 N.E. 449, 250 Ill. 460. 

45 C.J. p 9S3 note $6. 

22. Tex.—International-Great North¬ 
ern R, Co. V. Liucas, Civ.App., 123 
S.W.2d 760, error refused, certio¬ 
rari denied 60 S.Ct. 89, 308 U.S. 
573. 84 Lr.Ed. 481. 

23- U.S.—Champlin Refining Co, v. 

Thomas, C.C.A.Okl.. 93 F.2d 133. 

45 C.J. p 972 note 84. 

IteaponsihiUty for all natural and 
proximate conseg,nences 
A negligent actor is responsible 
for all natural and proximate con¬ 
sequences of his wrongful act, al¬ 
though aggravated by physical condi¬ 
tion of injured person and although 
physical condition is unknown to 
actor.—-Champlin Refining Co. v. 
Thomas, supra, 

Tubercular Infection 

Where a person who has tubercular 
germs in his system suffers injuries 
due to another's negligence, and inju¬ 
ries so weaken resistance of the tis¬ 
sues that as a direct consequence 
tubercular infection sets up therein. 


negligence is the proximate cause of 
the tubercular infection and renders 
negligent person liable in damages 
therefor.—Champlin Refining Co. v. 
Thomas, supra. 

24. Mass.—^Webber v. Old Colony 
St. R. Co., 97 N.E. 74, 210 Mass. 
432. 

45 C.J. p 972 note 85. 

25. Mo.—De Maet v. Fidelity Stor¬ 
age, etc.. Co., 132 S.W. 732, 231 
Mo. 615. 

45 C.J. p 972 note 86. 

26. Wis.—^Waterman v. Chicago, etc., 

R. Co.. 52 N.W. 247, 1136, 82 Wis. 
613, 

45 C.J. p 972 note 87. 

27. Iowa.— Corpus Juris quoted in 
Pearson v. Butts, 276 N.W. 65, 69, 
224 Iowa 376. 

Kan.—Gibson v. Midland Valley R. 

Co., 233 P. 116, 117 Kan. 673. 

Tex,— Corpus Juris cited in Texas & 
P. Ry. Co. V. Bryan, Civ.App., 15 

S. W.2d 1098, 1101. 

Wis.—Schultz V. Tasche, 165 N.W. 

292, 166 Wis. 661. 

45 aj. p 983 note 67. 
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28. Cal.—Boa v. San Prancisco-Oak- 
land Terminal Rys., 187 P. 2, 182 
Cal. 93. 

Iowa.—Corpus Juris quoted la Pear¬ 
son V. Butts, 276 N.W. 65, 69. 224 
Iowa 376. 

Me.—Isenman v. Burnell, 130 A. 868. 
125 Me. 57. 

Mich.—Smith v. Artiste Permanent 
Wave Shoppe, 292 N.W. 361, 293 
Mich. 441. 

Tex.—Corpus Juris cited in Texas & 
P. Ry. Co. V. Bryan, Civ.App., 16 
S.W.2d 1098. 1101. 

Wis.—Schultz v. Tasche, 165 K.W. 
292, 166 Wis. 561. 

45 C.J. p 983 note 69. 

29. U.S.—^Hassenplug v. Victor Lynn 
Lines, C.C.A.Pa., 163 P.2d 828— 
Mulberg v. Mason & Dixon Lines, 
C.C.A.N.T., 157 P.2d 805—Hoffecker 
V, Jenkins, C.C.A.Va„ 151 F.2d 951 
—Evansville Container Corporation 
V. McDonald, C.C.A.Tenn., 132 P.2d 
80—Theurer v. Holland Furnace 
Co., C.C.A.Utah, 124 P.2d 494—Niel¬ 
sen V. Richman, C.C.A.S.D., 114 F. 
2d 343, certiorari denied Richman 
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V Nielsen, 61 S.Ct. 172, Sll TJ.S. 
705, S5 L.Ed. 458—Linde Air Prod¬ 
ucts Co. V. Cameron, C.C.A.W.Va., 
S2 P.-d 22—Mast v. Illinois Cent. 
R. Co., P.C.Iowa, 79 F.Supp. 149. 
Ariz.—Casey v. Marshall, 169 P.2d 
g 4 , 64 Ariz. 260. 

—Boone v. Massey, 205 S.W.2d 
454 , 212 Ark. 280—St. Louis South¬ 
western Ry. Co. V. Simpson, 43 S. 
\V.2d 251, 184 Ark. 633. 

_Rogers V. Interstate Transit 

Co., 297 P. 884, 212 Cal. 36, certio¬ 
rari denied Interstate Transit Co. 
r. Rogers, 52 S.Ct. 22, 284 U.S. 640. 
76 L.Ed. 545—Bragg- v. Smith, 195 
P,2d 546, 87 CaLApp.2d 11—Magnu- 
gon V. Market St. Ry. Co., 138 P.2d 
689, 59 Cal.App.2d 233—Gillette v. 
City and County of San Francisco, 
136 P.2d 611, 58 Cal.App.2d 434— 
Behne v. Pacific Electric Ry. Co., 
86 P.2d 843, 30 Cal.App.2d 437— 
Curtis V. Pacific Electric Ry. Co., 
69 P.2d 890, 15 eal.App.2d 580— 
Yates V. Morotti, 8 P.2d 519, 120 
Cal.App. 710—Underhill v. Peter¬ 
son, 293 P. 861, 110 Cal.App. 221— 
Giovannoni v. Union Ice Co., 291 
P. 461, 108 Cal.App. 190. 

Colo.—Lambrecht v. Archibald, 203 
P.2d 897, 119 Colo. 356—Woods v. 
Siegrist, 149 P.2d 241, 112 Colo. 
257—Independent Lumber Co. v. 
Leatherwood, 79 P.2d 1052, 102 

Colo. 460. 

Del.—Baker v. Reid, 57 A.2d 103. 

D.C.—Cobb V. Capital Transit Co., 

148 F.2d 217, 76 U.S.App.D.C. 364. 
Fla.—Panama City Transit Co. v. 

Du Vernoy, 33 So.2d 48, 159 Fla. 
890—Miller v. Ungar, 5 So.2d 598, 

149 Fla. 79—Lindsay v. Thomas, 
174 So. 418, 1'28 Fla. 293. 

Ind.—Button v. Pennsylvania R. Co., 
67 N.E.2d 444. 115 Ind.App. 210— 
Chesapeake & O. Ry. Co. v. Wil¬ 
liams, 51 N.E.2d 384, 114 Ind.App. 
160—Baker v. Pritchard, 194 N.E. 
781, 100 Ind.App. 509. 

Iowa—^Winegardner v. Manny, 21 IST. 
■W.2d 209, 237 Iowa 412—Groves v. 
Webster City, 270 N.W. 329, 222 
Iowa 849—Pettijohn v. Weede, 258 
N.W. 72, 219 Iowa 465. 

Kan.—Gibson v. Bodley, 133 P.2d 
112, 156 Kan. 338—Buchhein v. At¬ 
chison, T. & S. F. Ry. Co., 75 P.2d 
280, 147 Kan. 192—Corpus Juris 
cited in. Spencer v. Kansas City 
Public Service Co., '22 P.2d 425, 
427, 137 Kan. 738. 

Ky.—Swift & Co. V. Thompson's 
Adm'r, 214 S.W.2d 758, 308 Ky. 
52-9—Weintraub v. Cincinnati, N". & 
C. Ry. Co., 184 S.W.2d 345, 299 Ky. 
114—Hartman v. Dyer, 182 S.W.2d 
646, 298 Ky. 173—Cincinnati, N. O. 
& T. P. Ry. Co. V. Wilson’s Adm'r, 
172 S.W.2d 585, 394 Ky. 698, Ten¬ 
nessee law—^Pedigo v. Osborne, 139 
S.W.2d 996, 279 Ky. 85—Jones v. 
Gardner, 91 S.W.2d 520, 262 Ky. 
812—Mullins v, Cincinnati, N. & 
C. Ry. Co., 68 S.W.Sd 790, 353 Ky. 
166 ^Justice's Adm’r v. Chesapeake 


& O. Ry. Co., 50 S.W.2d 531, 244 
Ky. 168—Lieberman v. McLaugh¬ 
lin, 26 S.W.2d 753, 233 Ky. 763. 
La.—Russo V. Texas & P. Ry. Co., 
181 So. 485, 189 La. 1042—Rottman 
V. Beverly, 165 So. 153, 183 La. 
947—O'Connor v. Chicago, R. I. & 
P. Ry. Co., App., 40 So.2d 663— 
Browne v. Texas & P. R. Co., App., 
193 So. 511—Young v. Thompson, 
App., 189 So. 487—Streetman v. 
Andress Motor Co., American Mut, 
Liability Ins. Co., Intervenors, 
App., 189 So. 321—Chitwood v. 
King, App., 155 So. 466—Smith's 
Tutorship v. Perrin, App., 145 So. 
686—Buckley v. Featherstone Gar¬ 
age, 123 So. 446, 11 La.App. 564. 
Me.—Barlow v. Lowery, 59 A.2d 702, 
Md.—Corpus Juris cited in Legum v. 
State, for Use of Moran, 173 A. 
565, 572, 167 Md. 339. 

Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714. Maine law. 

Mich.—^Wells v. Oliver, 277 N.W. 872, 
283 Mich. 168—^Johnson v. Grand 
Trunk Western R. Co., 224 N.W. 
448, 246 Mich. 52. 

Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734—Ellis v. Union Pac. 

R. Co., 13 N.W.2d 641, 146 Neb. 
397, opinion adhered to 22 N.W. 2d 
305, 147 Neb. 18, reversed on other 
grounds 67 S.Ct. 598, 329 U.S. 64'9, 

91 L.Ed. 572—^Harstick v. Becken¬ 
bauer, 8 N.W.2d 834, 143 Neb. 

179—Parsons v. Berry, 264 N.W. 
742, ISO Neb. 264—Oakes v. Omaha 
& C. B, -St. Ry. Co., 178 N.W. 758, 
104 Neb. 788—Tynon v. Missouri 
Pac. Ry. Co., 165 N.W. 148, 101 
Neb. 810. 

Nev.—Styris v. Folk, 146 P.2d 782, 62 
Nev. 208. 

N.Y.—Storr v. New York Cent. R. 
Co., 185 N.E. 407, 261 N.Y. 348— 
Srogi V. New York Cent. R. Co., 
286 N.Y.S. 215, 247 App.Div. 95— 
Clarke v. City of New York, 50 N. 
Y.S.2d 333, affirmed 66 N.Y.S.2d 
413, 269 App.Div. 821, appeal denied 
57 N.Y.S.2d 843, 269 App.Div. 928, 
reversed on other grounds 67 N.E. 
2d 261, 295 N.Y. 861. 

N.C.—^Newbern v. Leary, 1 S.E.2d 
384, 215 N.C. 134—Taylor v. Rier- 
son, 185 S.E. 627, 210 N.C. 185— 
Jenkins v. Southern Ry. Co., 146 

S. E. 83, 196 N.C. 466, followed in 

148 S.E. 926, 1'97 N.C. 786. 

Ohio.—Cleveland Ry. Co. v. Master- 
son, 183 N.E. 873, 126 Ohio St. 42, 

92 A.L.R. 15—^Hayman v. Pennsyl¬ 
vania R. Co., 62 N.E.2d 724, 77 
Ohio App. 135—Overholser v. Pure 
Oil Co., 27 Ohio N.P.,N.S., 107. 

Okl.—Isaacs v. Tull, 267 P. 1049, 131 
Okl. 138. 

Or.—Rew v. Dorn, 85 P.2d 1031, 160 
Or. 368. 

R. I.—Malfetano v. United Electric 
Rys. Co., 191 A. 491, 58 R.I. 129. 

S. D.—^Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104. 

Tenu.—Harbor v. Wallace, App., 211 
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S.W.2d 172—^Buckner v. Southern 
Ry. Co., 96 S-W.2d 600, 20 Tenm 
App. 212. 

Va.—Stark v. Hubbard, 48 S.B.2d 216, 
187 Va. 820—Herbert v, Stephen¬ 
son, 35 S.E.2d 753, 184 Va. 457— 
Yellow Cab Corporation of Abing- 
ton v. Henderson, 16 S.E.2d 389, 
178 Va. 207—^Virginia Electric 
Power Co. v. Whitehurst, 8 S.B.2d 
'296, 175 Va. 339—South Hill Motor 
Co. V. Gordon, 200 S.E. 637, 172 
Va. 1’93—Burr v. Virginia Railway 
& Power Co., 145 S.E. 833, 151 Va. 
934—Virginia Electric & Power Co. 
r. Jayne, 144 S.E. 638, 151 Va. 
694—Gunter’s Adm'r v. Southern 
Ry. Co., 101 S.E. 885, 126 Va. 565. 
W.Va.—^Weddle v. Virginian Ry. Co., 
22 S.E.2d 698, 125 W.Va. 41—Bow¬ 
man V. Monongahela West Penn 
Public Service Co, 21 S.E.2d 148, 
124 W.Va. 504—Lynch v. Alderton, 
20 S.E.2d 657, 124 W.Va. 446— 
Attelli V. Laird, 146 S.E. 882, 106 
W.Va. 717—McLeod v. Charleston 
Laundry Co., 145 S.E. 756, 106 W. 
Va. 361. 

45 C.J. P 987 note 86. 

Purposes of doctrine 

(1) The purpose of the doctrine of 
last clear chance is to exculpate 
plaintiff from contributory negli¬ 
gence.—King V. Six Companies, C.C. 
A.Nev., 63 P.2d 302. 

(2) The purpose of the last clear 
chance doctrine is to require persons 
to continue the exercise of due car& 
for the safety of another after it 
is apparent that the latter has by 
his own neglect placed himself in 
danger.—Turner v. Seegar, 10 So.2d: 
320, 151 Fla. 643. 

The term “last fair chance” has. 
been used synonymously with the 
term “last clear chance”.—Nagel v. 
Bretthauer, 298 N.W. 852, 230 Iowa 
707. 

In New Jersey 

(1) It has been categorically 
stated that the doctrine of the last 
clear chance has never been adopted 
in the state and, in fact, has been 
repudiated. 

U.S.—Sutton V. Public Service Inter¬ 
state Transp. Co., C.C.A.N.Y., 157 
P.2d 947, certiorari denied 67 S.Ct,. 
870, 330 U.'S. 828, 91 L.Ed. 1'277, 
applying New Jersey law. 

N.J.—Brennan v. Public Service Ry.. 
Co., 148 A. 775, 106 N.J.Law 464. 

(2) In an early case, however, it 
was held that if defendant by the 
exercise of ordinary care could have 
avoided the accident, defendant is- 
liable for failure to do so, notwith¬ 
standing the injured person's negli¬ 
gence.—Camden, G. & W. Ry. Co. v-. 
Preston, 35 A. 1119, 59 N.J.Law 264. 

(3) Also, the courts of the state 
have approved the formula that a. 
plaintiff may recover, although neg¬ 
ligent, if his negligence is not a 
proximate cause of the accident, but 
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manitarian doctrine”30 and ‘*the doctrine of dis¬ 
covered peril/’^^ that there may he a recovery for 
injuries sustained, notwithstanding plaintiff, or one 
for whose conduct plaintiff is responsible, negli¬ 
gently exposed himself or his property to the danger 


65 C.J,a 

from which the injury complained of arose, if 
fendant failed to exercise ordinary care to avoid 
the injury after becoming aware that the person or 
property was in a position of peril.^s Stated some¬ 
what differently, the rule is that the contributory 


merely a condition ©f Us occurrence. 
—Sutton V. Public Service Interstate 
Transp. Co., supra. 

Itt PeniLsylvaiiia 

The doctrine of the last clear 
chance has not be**n adopted. 

U. S.—Peterson v. Baltimore & O. R- 
Co., D.C.Fa., 73 F.Supp. 5S7. 

Pa.—^Kasanovich v. George, 34 A.2d 
523, 34S Pa. 102. 

In. South Carolina 

(1) The doctrine of the last clear 
chance does not obtain.—Blackwell 

V. First Nat. Bank, 194 S.E. 339, 1S5 
S.C. 427. 

(2) However, substantially the 
siame result is reached by the ap¬ 
plication of the contributory negli¬ 
gence rule, and It has been held that 
when the negligence of the person 
inflicting the injury is subsequent 
to, and independent of, the careless¬ 
ness of the person injured, and ordi¬ 
nary care on the part of the person 
inflicting the injury would have dis¬ 
covered the carelessness of the per¬ 
son injured In time to avoid its ef¬ 
fect and prevent injury, there is no 
contributory negligence because the 
fault of the injured person becomes 
remote in the chain of causation; 
recovery is allowed under this rule, 
not despite contributory negligence, 
but because of its absence.—Seay v. 
Southern Railway-Carolina Division, 
31 S.E.2d 133, 205 S.C. 162. 

(3) This rule is sometimes said to 
involve the last clear chance doc¬ 
trine.—Scott V. Greenville Pharmacy, 
4S S.E.2d 324, 212 S.C. 4S5. 

30. U.S.—Stinson v. Aluminum Co. 
of America, C.C.A.Tenn., 141 P.2d 
■632. 

Iowa.—^Winegardner v. Manny, 21 N. 

W.2d 209, 237 Iowa 412. 

Kan.—Birdsong v, Meyers, 40 P.2d 
430, 141 Kan. 140, Missouri law. 
Ky.—Mullins v. Cincinnati, N. Sc C. 
Ry. Co., 68 S.W.2d 790, 253 Ky. 
156. 

La.—Russo V. Texas & F. Ry. Co., 
App., 177 So. 478, reversed on other 
grounds 181 So. 485, 189 La. 1042, 
Mo.—Claridge v. Anzolone, 220 S.W. 
2d 33—State ex rel. Thompson vV 
Shain, 159 S.W.2d 582, 349 Mo. 27— 
Bebout V. Kurn, 154 S.W.2d 120, 348 
Mo. 501—^Wolfson v. Cohen, 55 S. 
W.2d 677—^Alexander v. Missouri 
Pac. R. Co., App., 66 S.W.2d 572— 
Irvin V. Kelting, App., 46 S.W.2d 
924—Hunter v. Fleming, App., 7 
S.W.2d 749. 

Okl.—Gypsy Oil Co. v, Ginn, 3 P.2d 
714, 152 Okl. 30. 

45 C.J. p 987 note 87. 


! 31. tr.S.—Ford Motor Co. v. Bradley 
j Transp. Co., D.C.Mich., 74 F.Supp. 
I 460, arnrmed, C.A.. 174 F.2d 192. 
i Ark.—Boone v. Massey, 205 S.'VV.2d 
I 4.54, 212 Ark. 280—Missouri Pac. R. 
s Co. V. Huffman, 108 S.W.2d 479, 
I 194 Ark. 456—Sylvester v. U-Drive- 
Em System, 90 S.W.2d 232, 192 
Ark. 75—St. Louis Sou thw^es tern 
Ry. Co. V. Simpson, 43 S.W.2d 251, 
1S4 Ark. 633. 

i Ky.—Pedigo v. Osborne, 129 S.W. 

( 2d 996. 279 Ky. 85. 
i La.—Browne v. Texas & P. R. Co., 
App., 193 So. 511—Eggleston v. 
Louisiana & A. Ry. Co., App., 192 
So. 774—Lambert v. Cire, App., 179 
So. 112. 

Me.—Barlow v. Lowery, 59 A.2d 702. 
Fa.—Curt v. Ziman. 12 A.2d 802, 140 
Pa.Super, 25. 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Capchart, Civ.App., 210 S.W.2d 
839, refused no reversible error— 
Tumlinson v. San Antonio Brewing 
Ass'n, Civ.App., 170 S.W.2d 620, er¬ 
ror refused—^Aranda v. Texas & 
N. O. R. Co., Civ.App., 140 S.W.2d 
236—Texas Co. v. Turner, Civ.App., 
138 S.W.2d 861—Surkey v. Smith, 
Civ.App., 136 S.W.2d 893—Friske v. 
Graham, Civ.App., 128 S.W.2d 139 
—Malone v. City of Plainview, Civ. 
App., 127 S.W.2d 201—Daily v. 
Sugarland Industries, Civ.App., 124 
S.W. 2d 199, reversed on other 
grounds Sugarland Industries v. 
Daily, 143 S.W.2d 931, 135 Tex. 
532—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, er¬ 
ror dismissed—^W^ichita Falls Trac¬ 
tion Co. V. McAbee, Civ.App., 21 
S.W. 2d 97, 

45 C.J. p 987 note 88. 

Discovered peril of trespasser see su¬ 
pra § 24. 

Relationship to last chance doctrine 

(1) Some courts have stated that 
the doctrine of discovered peril de¬ 
rives from, or is a modiflcation of, 
the doctrine of last clear chance.— 
Heydorn v. New Orleans Public Serv¬ 
ice, La.App., 35 So.2d 893—^Russo v, 
Texas & P. Ry. Co., App., 177 So. 478, 
reversed on other grounds 181 So. 
485, 189 La. 1042. 

(2) Others, however, have express¬ 
ly stated that the two are the same 
in scope and effect.—^Barnes v. Texas 
& New Orleans R. Co., La.App., 16 
So.2d 600—Soards v. Shreveport Rys. 
Co., La.App., 8 So.2d 343. 

Actually discovered peril, rather 
than peril which might be discovered, 
is implicit in the doctrine of dis¬ 
covered peril.—Sylvester v. U-Drjlve- 
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Em System, 90 S.W.2d 232 192 Ark 
75. 

32. U.S.—Consumers Lumber & Ve¬ 
neer Co. V. Atlantic Coast Line R 
Co., C.C.A.Fla., 117 F.3d 329. 

Cal.—^Williams v. Southern Pac. R 
Co., 9 P. 152, 2 Cal.Unrep.Cas. 6 i 3 ! 
affirmed 11 P. 849, '2 Cal.Unrep! 
Cas. 712, and 13 P. 219, 72 Cal 
120—Smith v. Los Angeles Ry., 28S 
P. 690, 105 Cal.App. 657. 

Conn.—Kerr v. Connecticut Co., 140 
A 751, 107 Conn. 304. 

Idaho.—McKinley v. Wagner, 170 P. 
2d 796, 67 Idaho 104—Bryant v 
Hill, 264 P. ^69, 45 Idaho 663. 
Ind.—^tVright v. Gaff, 6 Ind. 416— 
Wright V. Brown, 4 Ind. 95, 68 Am. 
D. 622—Indianapolis St. R. Co. v. 
Schmidt, 71 N.E. 663, 35 Ind.App! 
202, rehearing denied 72 N.E. 478, 
35 Ind.App. 202. 

Kan.—Corpus Juris quoted in Ross v. 
Fleming, 194 P.2d 491, 496, 165 
Kan. 491, 165 Kan. 279. 

La.—Eggleston v. Louisiana & A. Ry. 
Co., App., 192 So. 774—Hicks v. 
Texas & N. O. R. Co., App., 170 
So. 396. 

Mich.—Harrison v. Eastern Michigan 
Motor Bus Co., 241 N.W. 131, 257 
Mich. 329. 

Mo.—Vaughn v. William J. Lemp 
Brewing Co., 132 S.W. 293, 152 Mo. 
App. 48. 

Neb.—Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401—Carnes v. Dek- 
lotz, 291 N.W. 490, 137 Neb. 787— 
Diehm v. Dargaczewski, 280 N.W. 
898, 135 Neb. 251—Wilfong v. 

Omaha & Council Bluffs St. Ry. 
Co., 262 N.W. 537, 129 Neb. 600. 
Neb.—^Deiss v. Southern Pac. Co., 47 
P.2d 928, 56 Nev. 151, rehearing 
denied 53 P.2d 332, 56 Nev. 151. 
N.H.—Stocker v. Boston & M. R, R., 
143 A. 68, 83 N.H. 401—Hanson v. 
Manchester St. Ry., 62 A. 595, 78 
N.H. 395. 

N.Y.—Dino v. Eastern Glass Co., 246 
N.Y.S. 306, 231 App.Div. 75. 

Vt.—Watterlund v. Billings, 23 A2d 
540, 112 Vt. 256. 

W.Va.—Jeffries v. Ashcraft, 141 S.E. 

14, 104 W.Va. 636. 

45 C.J. p 984 note 82—18 C.J. p 1053 
note 3. 

Doctrine of last clear chance, hu¬ 
manitarian doctrine, and doctrine 
of discovered peril, as applied to 
motor vehicles, see Motor Vehicles 
§§ 4'93Cl)-493(5). 

In Massachusetts 

(1) The rule has been laid down 
that when plaintiff's negligence or 
wrongdoing has placed his person 
or property in a dangerous situation 





NEGLIGENCE 


§ 136 


65 C. J* S. 

IVence of the injured person will not defeat re- i care, might have avoided the consequences of the 
covery if defendant, by the exercise of ordinary | injured person’s negligence but this broad state- 


which is beyond his immediate con¬ 
sol and defendant, having full 
knowledge of the dangerous situa¬ 
tion and full opportunity by the 
exercise of reasonable care to avoid 
any injury, nevertheless causes an 
infury he is liable therefor on the 
theory that plaintiff’s antecedent 
negligence is only remotely con¬ 
nected with the accident, while de¬ 
fendant's conduct is the sole, direct, 
and proximate cause of it.—Gregory 

V Maine Cent. R. Co.. 59 N.E.2d 471. 
317 Mass. 636, 159 A.L.R. 714—Pratto 

V Boston Elevated Ry. Co., 119 N.E. 
6*59, 230 Mass. 388—Black v. New 
Tork, New Haven & Hartford R. Co., 
79 N.E. 797, 193 Mass. 448, 7 L.R. 
A.,N.S., 148, 9 Ann.Cas. 485. 

(2) However, it has been held that 
this rule is merely an instance of 
causation, and that the courts of the 
state have not recognized any special 
rule known as the doctrine of the 


last clear chance.—Gregory v. Maine 
Cent. R. Co., supra—Beebe v. Ran¬ 
dall, 23 N.E.2d 142, 304 Mass. 207— 
Fratto V. Boston Elevated Ry. Co., 


supra. 

Bnle applied to trespassers 
Ark.—Missouri Pac. R. Co. v. Han¬ 
cock, 63 S.W.2d 973, 187 Ark. 1007. 
Okl,__Atchison, T. & S, P. Ry. Co. v. 
Howard. 98 P,2d 914, 186 Okl. 446— 
Gypsy Oil Co. v. Ginn, 3 P.2d 714, 
152 Okl. 30. 

45 C.J. P 984 note 82 [d]. 


33. U.S.—McElwee v. Curtiss- 
Wright Corp., D.C.Mo., 70 P.Supp. 
9T. 

Ala.—^A. B. C. Truck Lines v. Kene- 
mer, 25 So.2d 511, 247 Ala. 543. 
Ariz.—Casey v. Marshall, 168 P.2d 
240, 64 Ariz. 232, rehearing denied 
169 P.2d 84, 64 Ariz. 260. . 

Ark.—Boone v. Massey, 205 S.W.2d 
454, 212 Ark. 280—^Arkansas Power 
& Light Co. V. Dillinger, 66 S.W.2d 
291. 188 Ark. 401—St, Louis South¬ 
western Ry. Co. V. Simpson, 43 S. 
'W'.2d 251, 184 Ark. 633, reversed 
on other grounds 52 S.Ct. 520, 286 
XJ.S. 346, 76 L.Ed. 1152. 

Cal—Girdner v. Union Oil Co. of 
California, 13 P.2d 915. 216 Cal. 
197—^Bonebrake v. McCormick, 
App., 201 P.2d 558. 

Bel.—Baker v. Reid, 67 A.2d 103. 
B.C.—Kelly Furniture Co. v. Wash¬ 
ington Ry. & Electric Co., 76 P.2d 
985, 64 App.D.C. 215. 

Iowa.—Nagel v. Bretthauer, 298 N. 

W. 852, 230 Iowa 707. 

Kan.—Corpus Juris (quoted in Ross w. 
Fleming, 194 P.2d 491, 496, 165 
Kan. 279. 

Ky.—Cincinnati. FT. & T. P. Ry. Co. 

V. Wilson's Adm’r, 172 S.W-2d 585, 
294 Ky,, 698,, Tennessee . law— 
Frather's Adm'r v. Allen, 164 S.W. 
2d 402. 291 Ky. 353—Chesapeake & 


' O. Ry. Co. V. Switzer, 122 S.W.2d 
967, 275 Ky. 834. 

La.—Odum v. Newstadt's Shoe 

Stores, App., 194 So. 81—General 
Exchange Ins, Corporation v. Carp, 
App., 176 So. 145—Mullens v. 
Vicksburg, S. & P. Ry. Co., App., 
120 So. 122—Travelers’ Indemnity 
Co. V. Robinson-Slagle Lumber Co., 
7 La.App. 441. 

Mich.—Harrison v. Eastern Michigan 
Motor Bus Co.. 241 N.W. 131, 257 
Mich. 329. 

Mo.—Claridge v. Anzolone, 220 S.W. 
2d 33—Stokes v. Wabash R. Co., 
197 'S.W.2d 304, 355 Mo. 602—Tea¬ 
gue V. Plaza Exp. Co., 190 S.W.2d 
254, 354 Mo. 582—Pennington v. 
Weis, 184 S.W.2d 416. 353 Mo. 750 
—Bowman v. Standard Oil Co. of 
Indiana, 169 S.W.2d 384, 350 Mo. 
958—State ex rel. Thompson v. 
Shain, 159 S.W.2d 582, 349 Mo. 27— 
McCall V. Thompson, 155 S.W.2d 
161, 348 Mo. 795—Bebout v. Kurn, 
154 S.W.2d 120, 348 Mo. 501—Zicke- 
foose V. Thompson, 148 S.W.2d 784, 
347 Mo. 579—Kick v. Franklin, 137 
S.W.2d 512, 345 Mo. 752—Reiling 

V. Russell, 134 S.W.2d 33, 345 Mo. 
517—Clifford v. Pitcairn, 131 S.W. 
2d 508, 345 Mo. 60—State ex rel. 
Kansas City Public Service Co. v. 
Shain, 124 S.W.2d 1097, 343 Mo. 
1066—^Hangge v. Umbright, 119 S. 

W. 2d 382—Radabaugh v. Williford, 

116 S.W.2d 118, 342 Mo. 528— 

Johnston v. Ramming. 100 S.W.2d 
466, 340 Mo. 311—Byrnes v. Poplar 
Bluff Printing Co., 74 S.W.2d 20— 
Jordan v. St. Joseph Ry., Light, 
Heat & Power Co., 73 S.W.2d 205, 
335 Mo. 319—State ex rel. Berbe- 
rich V. Haid, 64 S.W.2d 667, 333 Mo. 
1224—Pence v. Kansas City Laun¬ 
dry Service Co., 59 S.W.2d 633— 
Wolfson V. Cohen, 55 S.W.2d 677— 
Gray v. Columbia Terminals Co., 52 
S.W.2d 809, 331 Mo. 73—Grubbs v. 
Kansas City Public -Service Co., 45 
S.W.2d 71, 329 Mo. 390—Silliman 

V. Munger Laundry Co,, 44 S.W.2d 
159, 329 Mo. 235—Smith v. Kansas 
City Public Service Co., 43 S.W.2d 
548, 328 Mo, 979—Phillips v. Hen¬ 
son, 30 S.W.2d 1065, 326 Mo. 282— 
McGowan v. Wells, 24 S.W.2d 633, 
324 Mo. 652—Thompson v. Quincy, 
O. & K. C. R. Co., 18 S.W.2d 401— 
Bode V. Wells, 15 S.W.2d 335, 322 
Mo. 386—^Bobos v. Krey Packing 
Co., 296 S.W. 157, 317 Mo. 108— 
Burke v. Pappas, 293 S.W. 142, 316 
Mo. 1235—Gould v. Chicago, B. & 

Q. R, Co., 290 S.W. 135, 315 Mo. 713 
—James v. LaMear, App., 189 S.W. 
.2d 131—^Bresler v. Kansas City 
Public Service Co., App., 186 S.W. 
'2d 524, certiorari q.uashed 191 S. 

W. 2d 660, 354 Mo. 868—^Kimbrough 
V. Chervitz, App., 180 S.W.2d 772, 
reversed on other grounds 186 S.W. 
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2(1 461, 353 Mo. 1154—Adams v. 
Thompson, App., 178 S.W. 2d 779— 
Robards v. Kansas City Public 
Service Co., 177 S.W.2d 709, 238 
Mo. App. 165—Ashby v. Illinois 
Terminal R. Co., 132 S.W.2d 1076, 
235 Mo.App. 454, certiorari quashed 
State ex rel. Illinois Terminal 

R. Co. V. Hughes, 144 S.W. 

2d 142, 346, 346 Mo. 1029— 

Thomas v. Stott, App., 114 S.W.2d 
142—Higgins v. Terminal R. Ass'n 
of St. Louis, 97 S.W.2d 892, 231 Mo. 
App. 837—Smithers v. Barker, 
App., 97 S.W.2d 121, reversed on 
other grounds 111 S.W.2d 47, 341 
Mo. 1017—Housley v. Berberich 
Delivery, App., 87 'S.W.2d 209— 
Brockman v. Robinson, App., 48 S. 
W.2d 128—Schuetter v. Enterprise 
Commission Corporation, App., 34 

S. W.2d 976—Papamichael v. Wells, 

App., 33 S.W.2d 1058—McClellan 
V. Kansas City Public Service Co., 
App., 19 S.W.2d '902—Foulks v. 
Lehman, App., 17 'S.W.2d 994— 

Buck V. Thatcher, 7 S.W.2d 398, 
222 Mo.App. 1036—Benzel v. Anis- 
hanzlin, App., 297 S.W. 180—Moore 
V. St. Louis & S. F. R. Co., App., 
283 S.W. 732—-Elders v. Missouri 
Pac. R. Co., App., 280 S.W. 1048— 
Vaughn v. William J. Lamp Brew¬ 
ing Co., 132 S.W. 293, 152 Mo.App. 
48. 60. 

Mont.—Mihelich v. Butte Electric 
Ry. Co.. 281 P. 540, 85 Mont. 604. 
N.C.—Ingram v. Smoky Mountain 
Stages. 35 S.E.2d 337, 225 N.C. 444. 
Ohio.—Schaaf v. Coen, 2 N.E.2d 605, 
131 Ohio St. 279—Hayman v. Penn¬ 
sylvania R. Co., 62 N.E.2d 724, 77 
Ohio App. 135. 

Tex.—Montgomery v. Houston Elec¬ 
tric Co., 144 S.W.2d 251. 135 Tex. 
538—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.W.2d 816 
—Smallwood v. Parr, Civ.App., 174 
S.W.2d 610, error refused—Wright 
V. Carey, Civ.App., 169 S.W. 2d 749 
—Friske v. Graham, Civ.App., 128 
S.W.2d 139. 

W.Va.—Attelli v. Laird, 146 S.E. 882, 
106 W.Va. 717. 

45 C-J. p 987 note 84. 

The purpose and effect of the last 
clear chance doctrine is to eliminate 
antecedent negligence of plaintiff as 
a bar to recovery where it has been 
superseded by defendant’s subse¬ 
quent negligence,—Boyd v. Geary, 12 
A.2d 644, 126 Conn. 396. 

Coutrihutiug negligeuc© of a third 
person, like plaintiff’s contributory 
negligence in a humanitarian situa¬ 
tion, does not exonerate negligent de¬ 
fendants.—Bowman v. Standard Oil 
Co. of Indiana, 169 S.W.2d ,384, 350 
Mo. 958—Cooper v. Kansas City Pub¬ 
lic Service Co., 116 S.W.2d 212, 233 
Mo.App. 229. 
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ment must be considered in the light of the gen¬ 
erally recognized qualification, discussed infra § 
139, that there can be no recovery if negligence for 
which plaintiff is responsible concurs with the neg¬ 
ligence of defendant as a proximate cause of the 
injury. Under the rule one may not negligently 
injure another or his property, even though the oth¬ 
er is at fault, if the former has an opportunity to 
avoid the injury after becoming aware of the oth¬ 
er’s perilous predicament:^"^ if one has the oppor¬ 
tunity of avoiding the injury he must at his peril 
exercise it,^^ and he is not excused by the negli¬ 
gence of any one else”® or relieved of the dut}' to 
use proper care by the fact that the injured person 
has placed himself in a dangerous position.^' In 


effect, the doctrine means that, where both persons 
have been negligent, the one who has the last clear 
opportunity to avoid the accident, notwithstanding 
the negligence of the other, is solely resonsible for 
it, since his negligence is deemed the direct and 
proximate cause of it.^^ 

Other designations of the doctrine, in addition to 
those previously mentioned, are '‘the doctrine of 
discovered negligence,”^® "the doctrine of subse¬ 
quent negligence,”^® "the doctrine of intervening 
negligence,”^! "the doctrine of supervening negli- 
gence,”^2 ''the doctrine of antecedent and subse¬ 
quent negligence,”^® and "the rule of Davies v. 
Mann.”44 The latter designation refers to the case 


In Illinois 

While the humanitarian doctrine 
as applied in Missouri does not pre¬ 
vail in Illinois, about the only dif¬ 
ference is that contributory negli¬ 
gence prevents a recovery in Illinois 
under circumstances that justify re¬ 
covery in Missouri regardless of 
plaintiff's negligence.—Philippi v. 
New York. C. & St. L. R. Co., Mo. 
App., 136 S.W.2d 339. 

34. Ky.—Swift & Co. v. Thompson’s 
Adm'r. 214 S.W.2d 75S. 30S Ky. 
529. 

35. Cal.—Ferran Southern Pac. 

Co.. 44 P.2d 533, 3 Cal.2d 350. 

Ky.—^Knecht v. Buckshorn, 25 S.W. 
2d 727, 233 Ky. 529. 

36. Iowa.—McCormick v. Ottumwa 
R., etc., Co„ 124 N.W. 8S9, 146 Iowa 
119. 

R.I.—Malfetano v. United Electric 
Rys. Co., 191 A. 491, 58 R.L 129. 

37. Md.^—^Thursby v. O'Rourke, 23 
A.2d 656. ISO Md. 222. 

38. U.S.—Consumers Lumber & Ve¬ 
neer Co. V. Atlantic Coast Line R. 
Co., aC-A.Fla., 117 P.2d 329~Jer- 
rell V. New York Cent. R. Co., 
C.aA.N.Y., 68 P.2d 856, certiorari 
denied New York Cent. R. Co. v. 
Jerrell, 54 S.Ct. 780, 292 U.S. 646, 
78 L.Ed. 1497. 

Ark.—Sylvester v. U-Drive-Em Sys¬ 
tem, 90 S.W-2d 232, 192 Ark. 75. 
Cal.—Read v. Pacific Electric Ry. 
Co., 197 P. 791, 185 Cal. 520— 

Johnston v. Brewer, 105 P.2d 365, 
40 Cal.App,2d 5S3—^Trowbridge v. 
Briggs, 35 P.2d 426, 140 Cal.App. 
554. 

Colo.—Lambrecht v. Archibald, 203 
P.2d 897, 

Conn.—Kinderavich v. Palmer, 15 A. 
2d 83, 127 Conn. 85. 

Del.—Leedom v. Pennsylvania R. Co., 
29 A.2d 171, 3 Terry 186. 

D.C.—^Menter v. Barnes, D.C., 47 P. 
Supp. 932. 

Fla.—Williams v. Sauls, 9 So.2d 369, 
151 Fla. 270—Davis v. Cuesta, 1 j 
So.2d 475, 146 Fla. 471—White v. 
Hughes. 190 So. 446, 139 Fla. 54— 


I Miami Beach Ry. Co. v. Dohme, 
i 179 So. 166, 131 Fla. 171—Corpus 
I Juris cLTioted in Dunn Bus Service 
j V. McKinley, 178 So. 865, 868, 130 
Fla. 778—Merchants’ Transp. Co. v. 
Daniel, 149 So. 401, 109 Fla. 496. 
Idaho.—McKinley v. Wagner, 170 P. 

2d 796, 67 Idaho 104. 

Ind.—Southern Ry. Co. v. Ingle, 69 
N.E.2d 746, 117 Ind.App. 229. 

Ky.—Louisville & N. R. Co. v. Cor¬ 
nett's Adm’r, 35 S.W.2d 10, 237 
Ky. 131—Peak v. Arnett, 26 S.W. 
2d 1035, 233 Ky. 756. 

Mont.—Fulton v. Chouteau County 
Farmers’ Co.. 37 P.2d 1025, 98 

Mont. 48—^Mihelich v. Butte Elec¬ 
tric Ry. Co., 281 P. 640, 85 Mont. 
604. 

Neb.— Corpus Juris cited in Donald 
V. Heller. 10 N.W.2d 447, 451, 143 
Neb. 600— Corpus Juris cited in 
Wilfong V. Omaha & Council Bluffs 
St. Ry. Co., 262 N.W. 537, 539, 129 
Neb. 600. 

N.D.—Steller v. Northern Pac. Ry. 

Co., 299 N.W. 310, 71 N.D. 214. 
Ohio.—Masters v. New York Cent. R. 
Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, re¬ 
hearing denied 68 -S-Ct. 33, 332 U.S. 
786, 92 L.Ed. 369. 

Vt.—Shea v. Pilette, 189 A. 154, 108 
Vt. 446, 109 A.L.R. 933, followed in 
189 A. 159, 108 Vt. 457. 

45 C.J. p 989 note 8—11 C.J. p 281 
notes 27-29, p 282 note 33. 

In Georgia 

(1) The rule stated in the text was 
formerly adhered to.—^Macon & 
Western Railroad Company v. Davis, 
27 Ga. 113—Smith v. American Oil 
Co., 49 S.E.2d 90, 77 Ga.App. 463. 

(2) Since adoption of the doctrine 
of apportionment of damages based 
on comparative negligence, however, 
it has been held that the doctrine 
of last free chance as such does not 
obtain, although it is involved in the 
doctrine of apportionment of dam¬ 
ages to some extent.—Smith v. 
American Oil Co., supra. 
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(3) Nevertheless, a number of 
cases since the adoption of the doc¬ 
trine of apportionment of damages 
have discussed the last clear chance 
doctrine without Indicating that it no 
longer obtained in the jurisdiction. 
—Crapps v. Mangham, 44 S.E.2d 133, 
75 Ga.App. 563—Lovett v. Sanders- 
ville R. Co., 34 S.E.2d 664, 72 Ga.App 
2d 692. 

39. Mich.—^Cline v. Killingbeck, 284 
N.W. 669, 288 Mich. 126. 

Mo.—Bollinger v. St. Louis-San Fran¬ 
cisco Ry. Co., 67 S.W.2d 985, 334 
Mo. 720. 

18 C.J. P 1053 note 3. 

40 . Ala.—Hulsey v. Illinois Cent- R- 
Co., 5 So.2d 403, 242 Ala. 136— 
HefCelfinger v. Lane, 196 So. 720, 
239 Ala. 659—Johnston v. Southern 
Ry. Co., 181 So. 253, 236 Ala. 184. 

Mich.—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich- 522—Davidson 
City of Detroit, Department of 
Street Railways, 12 N.W.2d 413, 
307 Mich. 420—Cline v. Killingbeck, 
284 N.W. 66'9, 288 Mich. 126. 
N.T.—Srogi V. New York Cent. R. 
Co., 286 N.Y.S. 215, 247 App.Div. 
95. 

45 C.J. p 987 note 89. 

41. Conn.—^Kerr v. Connecticut Co., 
140 A. 751, 107 Conn. 304. 

Mich.—Howell v. Hakes, 232 N.W- 
216, 251 Mich. 372. 

42 . Conn.—TefCt v. New York, N. H. 
& H. R. Co., 163 A. 762, 116 Conn. 
127—^Rix V. Stone, 163 A. 258, IIS 
Conn. 658—Emmons v. New York 
& S. Ry. Co., 142 A. 676, 108 Conn. 
133. 

43 . Ind.—Union Tract. Co. v. Ringer, 
155 N.E. 826, 199 Ind. 405. 

44 . Ark.—St. Louis Southwestern 
Ry. Co. V. Simpson, 43 S.W.2d 261, 
184 Ark. 633- 

45 C.J- p 987 note 92. 
lieading- case 

Eng.—Davies v. Mann, 10 M, & W- 
546, 152 Reprint 588, 19 E.R.a 190. 
45 C.J. p 987 note 93 [a]. 
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in which the doctrine was first given expression's 
and from which the rules now established have been 

developed.^® 

The doctrine presupposes a perilous situation cre¬ 
ated or existing through the negligence of both 
parties, but assumes, and makes it a condition of the 
application of the doctrine, that there was time after 
the negligence occurred when defendant could have, 
and the injured person could not have, averted the 
accident^^ Before the doctrine may be applied, a 
duty on the part of defendant commencing or con¬ 
tinuing after the injured person's peril arose and 
a breach of that duty related to the injury as a 
proximate cause must be established without aid of 
the doctrine.^^ The failure to exercise ordinary 
care to avoid injury to another after becoming 
aware that injury might otherwise result has been 
termed “gross negligence" by some courts by 
others "'negligence in the third degree/'^o Still oth¬ 
er courts term the failure to exercise ordinary care 
to avoid injury to another after discovery of his 
peril “willful or wanton conduct," or “intentional 
wrong," and permit recovery under the general rule 


permitting recovery notwithstanding contributory 
negligence in actions founded on willful or wanton 
conduct or intentional wrong.^i 

Whether or not the doctrine applies depends on 
the facts of the particular case;^2 a.nd the circum¬ 
stances must be considered as they existed at the 
time of the accident.^^ It has been said that the 
doctrine is one involving nice distinctions, often of 
a technical nature, and the courts should be wary in 
extending its application.^^ Accordingly, the doc¬ 
trine cannot be extended into the field of joint tort¬ 
feasors, as a test of whether one of them only 
should be held liable to the injured person by rea¬ 
son of having discovered his peril.^^ However, 
since the doctrine is a salutary rule, it should be 
applied in a proper case;^^ and, although it is most 
frequently applied in actions for recovery of dam¬ 
ages for death or personal injuries, it may be ap¬ 
plied as well in cases involving inanimate proper- 
ty.57 It has been held that the occasion for apply¬ 
ing the doctrine arises only in favor of the person 
injured but there is also authority to the con- 


45 . Qa.—Lovett v. Sandersville R. 
Co., 34 S.R 664, 72 Ga.App.2d 692. 

Redmon v. Southern Ry. Co., 
143 S.E. 829, 195 N.C. 764. 

S.D.—^Harvison v. Herrick, 248 N. 
W. 205, 61 S.D. '245. 

45 C.J. p '987 note 93—11 C.J. P 280 
note 26 [a], 

46. Ga.—^Lovett v. Sandersville R. 
Co., 34 S.E.2d 664, 72 Ga.App.2d 
692. 

45 CJ. p 988 note 94. 

47. TJ.S.—^Linde Air Products Co. v. 
Cameron, C.C.A-W.Va., 82 F.2d 22— 
Cheek v. Thompson, D.C.La., 28 
F.Supp. 391, affirmed, C.C.A., 140 
F.2d 186. 

Cal.—^Magnuson v. Market St, Ry. 
Co., 138 P.2d 689, 59 Cal.App.2d 
233—^Rasmussen v. Fresno Trac¬ 
tion Co., 59 P.2d 617, 15 Cal.App.2d 
356—^Jacobsen v. Vaughn, 21 P.2d 
141, 131 Cal.App. 277—^Nicolai v. 
Pacific Electric Ry, Oo., 267 P. 758, 
92 Cal.App. 100. 

D.C.—Landfair v. Capital Transit 
Co., 165 P.2d 255, 83 U.S.App.D.C. 
60—Capital Transit Co. v. Grimes, 
164 F.2d 718, 8-2 U.S.App.D.C. 393, 
■certiorari denied 68 S.Ct. '664, 333 
U.S. 84*5, 92 L.Ed. 1129—Dean v 
Century Motors, 154 F.2d 201, 8l 
XJ.S.APP.D.C. 9. 

Idaho.—Meintire v. Oregon Short 
Line R. Co., 65 P.2d 148, 66 Idaho 
892. 

La—Hicks v. Texas & N. O. R. Co., 
App., 170 So. 396. 

Me.—Collins v. Maine Cent, R. Co., 
4 A.2d lOa, 136 Me. 149. 

Vt—Shea v. Pilette, 189 A. 154, 108 


Vt. 446, 109 A.L.R. 933, followed 
in 189 A. 159, 108 Vt. 457—Bates v, 
Rutland R. Co., 165 A. 923, 105 Vt. 
394. 

Va.—Stuart v. Coates, 42 S.E.2d 311, 
186 Va. 227. 

43, D.C.—Landfair v. Capital Trans¬ 
it Co., 16*5 F.2d 255, 83 U.S.App.D. 
C. 60. 

49. Mich.—^Adams v. Grand Trunk 
Western R. Co., 233 N.W. 331, 252 
Mich. 326—Szost v. Dykman, 233 
N.W. 203, 252 Mich. 151. 

45 C.J. p 988 note 96. 

50. Md.—State v. New York, etc., 
R. Co., 96 A. 809, 127 Md. 651. 

51. Ala.—Central of Georgia Ry. 
Co. V. Corbitt, 118 So. 755, 218 
Ala. 410. 

Cal.—^Johnson v. Southwestern En¬ 
gineering Co., 107 P.2d 417, 41 Cal. 
App.2d 623—Behne v. Pacific Elec¬ 
tric Ry. Co., 86 P.2d 843, 30 Cal. 
App.2d 437. 

Tex.—Sugarland Industries v. Daily, 

143 S.W,2d 931, 135 Tex. 532—W. A. 
Morgan & Bros. v. Missouri, K. & 
T. R. Co., 19'3 S.W. 134, 108 Tex. 
331—Elder v. Panhandle Stages 
Shuttle Service, Civ.App., 189 S.W. 
2d 762, affirmed 193 iS.W.2d 170, 

144 Tex. 638. 

45 C.J. p 988 note 98. 

52. Cal.—Center v. Yellow Cab Co. 
of Los Angeles, 13 P.2d 918, 216 
Cal. 205-»-Girdner v. Union Oil Co. 
of California, 13 P.2d 915, 216 Cal. 
197—Behne v. Pacific Electric Ry. 
Co., 86 P.2d 843, 30 Cal.App.2d 437. 

M;o.—S tate ex rel. Baldwin v. Shain, 
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12'5 S.W.2d 41—Conroy v. St. Jo¬ 
seph Ry., Light, Heat & Power Co., 
App., 130 S.W.2d 689. 

N.Y.—Minard v. Brooklyn & Queens 
Transit Corporation, 50 N.Y.S.2d 
'563, 268 App.Div. 870, appeal de¬ 
nied 59 N.Y.S.2d 160, '269 App.Div. 
991. 

Pa.--Curt V. Ziman, 12 A.2d 802, 140 
Pa.Super. 25. 

Va.—Harris Motor Lines v. Green, 
37 S.E.2d 4, 184 Va. 984, 171 A.L.R. 
359. 

Wash.—Schommers v. Great North¬ 
ern Ry. Co., 172 P. 848, 102 Wash. 
206. 

53. Mo.—^IVIcCoy V. Home Oil & Gas 
Co., App., 48 S.W.2d 113. 

54- Tex.—^Kimbriel Produce Co. v. 
Mayo, Civ.App., 180 S.W.'2d 504. 

Va.—^Hutcheson v. Misenheimer, 194 
S.E. 665, 169 Va. 511. 

Wash.—Browning v. Bremerton- 
Charleston Transit Co., 183 P.2d 
1005, 28 Wash.2d 713. 

55. La.—Bethancourt v. Bayhi, App., 
141 So. 111. 

Mo.—^Nyberg v. Wells, App., 14 S.W, 
2d 529. 

Tex.—Kimbriel Produce Co. v. Mayo, 
Civ.App., 180 S.W.2d 504. 

56. Wash.-—Browning v. Bremerton- 
Charleston Transit Co., 183 P.2d 
100'5, 28 Wash.2d 713. 

57. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.'2d 494. 

45 C.J. p 984 note 82 [c]. 

58. S.D.—Harvison v. Herrick, 248 
N.W. 205, 61 S.D. '245—Wolff v. 
Stenger, 239 N.W. 181, 59 S.W. 231. 
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trary.^^ Clearly, it cannot be successfully invoked 
by both parties to the same accidcnt.®^^ The rule 
has been held to apply notwithstanding plaintiff suf¬ 
fered some injury as the result of his own negli¬ 
gence before his position of peril was, or, in the 
exercise of reasonable and proper care, should have 
been, discovered by plaintiff, 

b. Basis and Nature of Doctrine 

The last clear chance doctrine is generally considered 
to be a modification of the rule that contributory negli¬ 
gence is a bar to recovery and to constitute a phase of 
the law of proximate cause; it is said to be a doctrine of 
evidence and not a doctrine of pleading. 

Although various reasons have been assigned as 
the basis of the last clear chance doctrine,and 
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some courts have regarded it as an exception 
founded on grounds of public policy, to the general 
doctrine of contributory negligence,^^ the view gen¬ 
erally accepted is that it does not supplant or de¬ 
stroy, or constitute an exception to, the general 
doctrine of contributory negligence, but is merely 
a qualification thereof.^4 As discussed infra § 
137 b, neglipnee of the injured person in getting 
into the perilous position is generally held to be an 
essential element of the doctrine; but, apart from 
situations where such negligence continues to the 
moment when the injury occurs and is a concurrent 
and proximate cause thereof, as discussed infra § 
139, the injured person's negligence,65 or, more spe¬ 
cifically, his primary or antecedent negligence,66 or 


Wash.—Colvin v. Simonson, 16 P.2d 
S30, 170 Wa.«h. S41. 

45 C.J. p 9SS note 2. 

59. Tex.—Cantu v. South Texas 
Transp. Co., Civ.App., 110 S.W.2€l 
995—Chnrbonnrau v. Hupaylo, Civ. 
App., 100 S.WAM 745. 

Va,—Willard Stores v. Cornnell, 23 
S.E.2d 761, ISl Va. 143—-Virginia 
Electric &: Power Co. v. Ford, IS6 
S.R S i. ICO Va. CIO. 

45 C.J. p OSS note Z. 

Plaintiff last negligent 

Where defendant’s negligence is 
so detached as to be remote cause 
of injury, while plaintiff’s subsequent 
negligence is supervening active 
cause, recovery is barred regardless 
of whether doctrine involved be des¬ 
ignated “last clear chance," “discov¬ 
ered peril,” or “proximate cause.”— 
Island Express v. Frederick, 171 A. 
ISl. 5 W.W.Harr., Del., 569. 

Xn Georgia 

Although the doctrine of last clear 
chance, as applied in favor of the 
Injured person, no longer obtains be¬ 
cause of the adoption of the doctrine 
of apportionment of damages based 
on comparative negligence, neverthe¬ 
less, where the injured person could 
have avoided the consequences of de¬ 
fendant's negligence by the use of or¬ 
dinary care, he is denied recovery by 
statute, and the reason assigned is 
that the injured person's negligence 
in such case is the proximate cause 
under the doctrine of last clear 
chance.—Louisville & N, H. Co. v. 
Patterson, >49 S.E.2d 218, 77 Ga.App. 
406. 

60. Va.—^Virginia Electric & Power 
Co. V. Ford, 186 S.B. S4-, 166 Va. 
619. 

61- Ohio.-^ole V. ]srew York Cent. 
R. Co., 80 N.B.2d 854, 150 Ohio St. 
175. 

45 C.J. p 987 note 83. 

62. Fla.—Corpus Juris quoted in 
Dunn Bus Service r. McKinley. 178 
So. 865, S6S, 130 Fla. 778. 

45 aJ. p 988 note 4. 


, 63. Ark.—Sylvester v. U-Drive-Em 
System, 90 S.W.2d 232, 192 Ark. 
75. 

Cal.—Johnson v. Sacramento North¬ 
ern Ry., 129 P.2d -503, 54 Cal.App. 
2d 528—De Fries v. Market St. Ry. 
Co.. 88 P.2d 256, 31 Cal.App.2d 463 
—Poncino v. Reid-Murdoch & Co., 
28 P.2d 932, 136 Cal.App. 222. 

; La.—Young v. Thompson, App., 189 
So. 487—Iglesias v. Campbell, App., 
175 So. 145— Corpus Juris cited in 
Monk V. Crowell & Spencer Lumber 
Co., App., 168 So. 360, 361. 

45 C.J. p 988 note 5. 

64. U.S.—Fairport, P. <fe B. R. Co. v. 
Meredith, Ohio, 54 S.Ct. 826, 292 

U. S. 589, 78 L.Ed. 1446. 

Ark.—Missouri Pac. R. Co. v. Huff¬ 
man. 108 S.W.2d 479, 194 Ark. 456. 
Fla.— Corpus Juris quoted lu Dunn 
Bus Service v. McKinley, 178 So. 
S65, 868, 130 Fla. 778. 

La.—Young v. Thompson, App., 189 
So. 4S7—Russo V. Texas & P. Ry. 
Co., App., 177 So. 478— Corpus Ju¬ 
ris cited in Monk v. Crowell & 
Spencer Lumber Co., App., 168 So. 
360, 361, 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

N.Y,—Hernandez v. Brooklyn & 
Queens Transit Corporation, 32 N. 
E.2d 542, 284 N.Y. 535—Lee v. 
Pennsylvania R. Co., 280 N.Y.S. 285, 
244 App.Div. 558, reversed on oth¬ 
er grounds 198 N.E. 629. 269 N.Y. 
63, reargument denied 200 N.E. 52, 
269 N.Y. 674, amendment of re¬ 
mittitur denied 1 N.E.2d 364, 270 
N.Y. 629. 

S.D.—^Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104. 

Tex.—Smallwood v. Parr, Civ.App., 
174 S.'W.2d 610, error refused— 
Daily v. Sugarland Industries, Civ. 
App., 124 S.W.2d 199, reversed on 
other grounds Sugarland Industries 

V. Daily, 143 S.W.2d 931, 135 Tex. 
532— Corpus Juris cited iu Colley 
V. Watson Co., Civ.App., 52 S.W.2d 
&16, 520, error refused— Corpus Ju- 

760 


rls cited iu Hines v. Foreman, Civ. 
App., 229 S.W 630, 635. 

W.Va.—^Emery v. Monongahela West 
Penn Public Service Co., 163 S E 
620, 111 W.Va. 699. 

45 C.J. p 989 note 6—18 C.J. p 1063 
note 4. 

65. Mo.—Hagerman v. Rodgers, 
App., 101 S.W.2d 526—Gordon v. 
Postal Telegraph-Cable Co., App. 
24 S.W.2d 644. 

Tex.—Missouri-Kansas-Texas Ry. Co. 
of Texas v. Cunningham, 23 S.W.2d 
343, 118 Tex. 607, 

Va.—Yellow Cab Corporation of Ab¬ 
ingdon V. Henderson, 16 S.E.2ci 389, 
178 Va. 207. 

Wash,—Mosso v. E. H. Stanton Co., 
134 P. 941, 75 Wash. '220. 

66. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 P.2d 80. 

Ky.—^Hewitt's Adm'r v. Central 
Truckaway System, 194 S.W.2d 999, 
302 Ky. 459——Weintraub v. Cincin¬ 
nati, N. &.C. Ry. Co., 184 S.W.2d 
■345, 299 Ky. 114—Thomas v. Bok- 
lage, 170 S.W.2d 348, 293 Ky 804. 

Mo.—^Robinson v. Kansas City Pub- 

■ lie Service Co„ 137 S.W.2d 548, 345 

Mo. 764—Larey v. Missouri-Kan¬ 
sas-Texas R. Co., 64 S.W.2d 681, 
333 Mo. 949—Millhouser v. Kan¬ 
sas City Service Co., 5'5 S.W.2d 673, 
331 Mo. 933—Gray v. Columbia Ter¬ 
minals Co., 52 S.W.2d 809, 331 Mo. 
73—Smithers v. Barker, App., 97 
‘S.W.2d 121, reversed on other 

grounds 111 S.W.2d 47, S41 Mo. 
1017—Cox V. St. Louis-San Fran¬ 
cisco Ry, Co., 9 iS.W.2d 96, 223 Mo. 
App. 1.4. 

Nev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208. 

Tex.—Parks v. Airline Motor Coach¬ 
es. 193 S.W.2d 967. 145 Tex. 44— 
Texas Bus Lines v. Whatley €iv. 
App., “210 S.W.2d 626. refused no 
reversible , error—^Wichita Falls 
Traction Co. v. McAbee, C1V.APP-, 

■ '21 S.W.2d‘ 97,. error dismissed. 

Va.—^Willard Stores v. Cornnell, 23 

S.E.2d 7'6l, 181 Va. 143—Virginia 
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contributory negligence,or negligence in going 
into, or being in the position of, peril out of which 
the injury grows®* is disregarded. The theory on 
which recovery is permitted notwithstanding the 
negligence of plaintiff in exposing himself to in¬ 
jury is that such negligence does not in a legal sense 
contribute to the injury, since it is a remote cause®* 
or the condition'^® of the injury, and not the proxi¬ 
mate cause thereof. Indeed, the doctrine relates 


Electric & Power Co. v. Vellines, 
IT’S S.B. 35, 162 Va. 671. 

I)efendant’s antecedent negligrence 
see infra § 138. 

67 . Mo.—Teague v. Plaza Exp. Co., 
205 S.W.2d 563, 356 Mo. 1186— 
Larey v. Missouri-Kansas-Texas R. 
Co., 64 S.W.2d 681, 333 Mo. 949— 
Causey v. Wittig. 11 S.W.2d 11, 321 
Mo. 358—^Ashby v. Illinois Termi¬ 
nal R. Co., 132 S.W.2d 1076, 235 Mo. 
App. 454, certiorari quashed State 
ex rel. Illinois Terminal R. Co. v. 
Hughes, 144 S.W:2d 142, ^346 Mo. 
1029—Burke v- Laurie, App., 61 S. 
W.2d 268—Murphy v. Quick Tire 
Service, App., 47 S.W.2d 202—Cox 

V. St. Louis-San Francisco Ry. Co., 
9 S.W.2d 96, 223 Mo.App. 14. 

^ex.—Parks v. Airline Motor Coach¬ 
es, 193 S.W.2d 967, 145 Tex. 44— 
Texas Bus Lines v. Whatley, Civ. 
App., 210 S.W.2d 626, refused no 
reversible error. 

68. Mo.—Millhouser v. Kansas City 
Public Service Co., 55 S.W.2d 673, 
331 Mo. 933—Martin v. Fehse, 55 S. 

W. 2d 440, 331 Mo. 861—Gray v. Co¬ 
lumbia Terminals Co., 52 S.W.2d 
809, 331 Mo, 73. 

69 . Cal.—Gillette v. City and County 
of San Francisco, 136 P.2d 611, 58 
Cal.App.2d 434—Bailey v. Wilson, 

61 P.2d 68, 16 Cal.App.2d 645— 
Poncino v. Reid-Murdoch & Co., 
28 P.2d 93-2, 136 Cal.App, 223. 

Colo.—Independent Lumber Co. v, 
Leatherwood, 79 P.2d 1052, 102 

Colo. 460. 

Bla.—^Williams v. Sauls, 9 So.2d 369, 
151 Pla. 270—Davis v. Cuesta, 1 So. 
Sd 475, 146 Fla. 471— Corpus Juris 
quoted in Dunn Bus Service v. Mc¬ 
Kinley, 178 So. 865, 868, 130 Fla. 
778. 

Ky.—^Pedigo V. Osborne, 129 S.W.2d 
996, 279 Ky. 85. 

lia.—Russo V. Texas & P. By. Co., 181 
So. 485, 189 La. 1042—Rottman v. 
Beverly, 165 So. 153, 183 La, 947— 
Carroll v. Louisiana Iron & Supply 
Co., App., 17 So.2d 650—Clark v. 
Be Beer, App., 188 So. 517. 

Me.—Barlow v. Lowery, Me., 69 A.2d 
702—Collins v. Maine Cent. R. Co., 

4 A.2d 100, 136 Me. 149. 

Mich.—Szost V. Dykman, 233 N.W. 
203, 252 Mich. 151. 

Kev,—Styris v. Folk, 14'6 P.2d 782. 

62 Nev. 208 . 


M. T.—Hernandez v. Brooklyn 
Queens Transit Corporation, 19 H. 
Y-S.2d 511, 259 App.Div. 853, re¬ 
versed on other grounds 32 N.E.2d 
542, 284 N.T. 535—Lee v. Pennsyl¬ 
vania R. Co., 280 N.Y.S. 285, 244 
App.Div. 558, reversed on other 
grounds 198 N.E. 629. '269 N.Y. 53, 
reargument denied 200 N.E. 52, 269 
N.Y. 674, amendment of remittitur 
denied 1 N.E.2d 364, 270 N.Y. 629. 

Ohio.—Cleveland Ry. Co. v. Wendt, 
165 N.E. 737, 120 Ohio St. 197. 

Okl.—Isaacs v. Tull, 267 P. 1049, 1‘31 
Okl. 138. 

Or.—Landis v. Wick. 59 P.2d 403, 154 
Or. 199. 

Va.—Yellow Cab Corporation of Ab¬ 
ingdon V. Henderson, 16 S.E.2d 
389, 178 Va. 207, 

Wash.—Scott V. City of Seattle, 83 P. 

2d 351, 196 Wash. 464. 

45 C.J. p 989 note 7. 

‘Where [the doctrine is] proper¬ 
ly invoked in aid of a plaintiff, his 
negligence is admitted, but it is rele¬ 
gated from a position of a proximate 
cause to that of a remote cause, or 
mere condition."—^Leedom v. Penn¬ 
sylvania R. Co., 29 A.2d 171, 173, 3 
Terry, Del., 186. 

70. Cal.—Poncino v. Reid-Murdoch 
& Co., 28 P.2d 932, 138 Cal.App. 
223. 

Del.—Leedom v. Pennsylvania R. Co., 
29 A. 2d 171, 3 Terry 186. 

Fla.—iCorpus Juris quoted in Dunn 
Bus Service v. McKinley, 178 So. 
865, 868, 130 Fla. 778. 

45 C.J. p 989 note 9. 

Intoxication 

Under last chance rule, plaintiff’s 
intoxication may be condition or cir¬ 
cumstance without being causal.— 
Small V. Boston & M. R. R., 159 A. j 
298, 85 N.H. 3‘30, applying Vermont I 
law. 

71. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.O.A.Tenn., 
132 F.2d 80. 

D.C.—Menter v. Barnes, D.C., 47 F. 
Supp. 932. 

Fla,—Panama City Transit Co. v. Du 
Vernoy, 33 So.2d 48, 159 Fla. 890. 

N. M.—Lucero v. Harshey, 165 P.2d 
587, 50 N.M. 1. 

S.D.—Nielsen v. Richman, '299 N.W. 
74, 68 S.D. 104. 

Tex.—Echols v. Duke, Civ.App., 102 
S.W.2d 483, error dismissed. 
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Wash-—Mosso v. E. H. Stanton, 134 
P. 941, 75 Wash. 220. 

72. Ala.—Heffelfinger v. Lane, 196 
So. 720, 239 Ala. 659. 

Ark.—Sylvester v. U-Drive-Em Sys¬ 
tem, 90 S.W.2d 232, 192 Ark. 75— 
Arkansas Power & Light Co. v. 
Dillinger, 66 S.W.2d 291, 188 Ark. 
401. 

Cal.—Poncino v. Reid-Murdoch & Co., 
28 P.2d 932, 136 Cal.App. '223. 

Colo.—Independent Cjumber Co. v. 
Leatherwood, 79 P.'2d 1052, 102 

Colo. 460. 

Pla.—Dunn Bus Service v. McKinley, 
178 So. 865, 130 Pla. 778. 

Iowa.—^Winegardner v. Manny, 21 N. 
W.2d 209, 237 Iowa 412—Elliott v. 
Des Moines Ry. Co., 271 N.W. 506, 
223 Iowa 46—Pettijohn v. Weede, 
258 N.W. 72, 219 Iowa 465. 

La.—Russo V. Texas & P. Ry. Co., 
181 So. 485, 189 La. 104'2—^Rottman 
V. Beverly, 165 So. 153, 183 La. 
947—Carroll v. Louisiana Iron & 
Supply Co., App., 17 iSo.2d 650— 
Clark V. De Beer, App., 188 So. 517. 
Me.—Barlow v. Lower3^ 59 A.2d 702. 
Mich.—Szost V. Dykman, 233 N.W. 
203, '252 Mich. 151. 

Mo.—Chervek v. St. Louis Public 
Service Co., App., 173 S.W.2d 599. 
Neb.—^Parsons v. Berry, 264 N.W. 
742, 130 Neb. 264, 

N.Y.—Hernandez v. Brooklyn & 
Queens Transit Corporation, 19 N. 
Y.S.2d 511, 259 App.Div. 853, re¬ 
versed on other grounds 32 N.E.2d 
542, 284 N.Y. 535. 

N.D,—Hutchinson v. Kinzley, 262 
N.W. 251, 66 N.D. 25, 98 A.L.R. 
1307. 

Or.—Landis v. Wick, 59 P.2d 403, T54 
Or. 199, 

Va.—Yellow Cab Corporation of Ab¬ 
ingdon V. Henderson, 16 S.E. 2d 
389, 178 Va. 207. 

Wash.—Scott V. City of Seattle, 83 
P.2d 351, 196 Wash. 464. 

11 C.J. p 282 note 34, 

“The intentional acts of the party, 
done after the discovery of the 
danger, if they amount to negligence 
under the circumstances of the case, 
and are the immediate cause of the 
injury, break the causal connection 
between the previous negligence of 
the injured party and the injury in¬ 
flicted."—Furst-Edwards & Co. v. St. 
Louis Southwestern R. Co., Tex.Civ. 
App.. 146 S.W: 1024, 1028, error re¬ 
fused. 


chiefly to, and is a phase of, the law of proximate 
cause'^^ in the sense that, where all the elements 
are present, defendant's negligence in failing to 
avoid the accident introduces a new element into 
the case, which intervenes between plaintiff's neg¬ 
ligence and the injury and becomes the direct and 
proximate cause.'^^ 

The doctrine has been said to be a combination of 
two rules, namely, the rule that one is bound to exer- 

& 
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cise that degree of care on any particular occasion 
which a person of ordinary prudence would exer¬ 
cise under similar circumstances and the rule which 
gives everyone the right to assume that everyone 
else will observe the laws until he discovers and re¬ 
alizes otherwise.^3 It has been said to be a hu¬ 
manitarian doctrine, a creature of the judiciary, and 
founded on principles of equity and justice and 
it has been said, generally speaking, to be a doc¬ 
trine of evidence and not a doctrine of pleadingJ^ 

§ 137. - Elements 

a. In general 

b. Negligence of person injured 

c. Existence and nature of peril 

d. Defendant’s knowledge and apprecia¬ 

tion of peril 

e. Opportunity to avoid injury 


a. In General 

Unless all the elements of the doctrine of last clear 
chance are present the case is governed by the ordinary 
rules of negligence and contributory negligence. 

All the necessary elements of the doctrine of 
last clear chance must be present in order to bring 
it into play;^^ if any element is absent the case is 
governed by the ordinary rules of negligence and 

contributory negligence.'^^ 

b. Negligence of Person Injured 

Substantially all the authorities agree that the doc¬ 
trine of last clear chance presupposes negligence on the 
part of the injured person and is not applicable in the 
absence thereof; but in some jurisdictions the doctrine is 
applicable in the absence of negligence on the part of the 
injured person and regardless of the cause of his peril. 

It is almost universally agreed that the doctrine 
of the last clear chance presupposes negligence on 
the part of the person injured'^S and an admission 


73. Tex.—Daily v. Suparland Indus¬ 
tries, Civ.App., 124 S.W.2d 199. re¬ 
versed on other grounds Sugarland 
Industries v. Daily, 143 S.W.2d 931, 
135 Tex, 632. 

74. La.—Iglesias v. Campbell, App., 
175 So. 115. 

Tex.—^Parks v. Airline Motor Coach¬ 
es, 193 S.'VV.2d 987, 145 Tex. 44. 
Similar statements 

(1) The doctrine is founded on 
reasons humane which forbid a 
wrongdoer from taking- advantage 
of the perilous position of his fellow 
man to inflict injury and escape re¬ 
sponsibility. 

Fla.—Davis v, Cuesta, 1 So.2d 475, 
146 Fla. 471. 

Ky.—Swift <8: Co. v. Thompson’s 
Adm’r, 214 S.W.2d *758, 308 Ky. 529 
—Justice's Adm’r v. Chesapeake & 
O. Ry, Co., SO S.W.2d 531, 244 Ky. 
16S. 

(2) The humanitarian doctrine is 
more than an exception to the law of 
contributory negrligence, and proceeds 
on precepts of humanity and natural 
justice to the end that every person 
shall exercise ordinary care for the 
preservation of another after seeing: 
him in peril or about to become im¬ 
periled, when such injury may be 
averted without injury to others.— 
Banks v. Morris & Co., 257 S.W. 482, 
302 Mo. 254—Kimbrough v, Chervitz, 
App., 180 S.W.2d 772, reversed on 
other grounds 186 S.W.2d 461, 353 
Mo. 1154—Chervek v. St. Louis Pub¬ 
lic Service Co., MoA.pp., 173 S.W.2d 
599—^Alexander v. St. Louis-San 
Francisco Ry. Co., App., 4 S.W.2d 
888, reversed on other grounds. Mo., 
38 S.W,2d 1023—Banks v. Empire 
Dist. Electric Co., Mo.App., 4 S.W. 
2d 875. 

<3) The last clear chance doctrine 
is the duty Imposed by the humanity 
of the law on a person to exercise 


ordinary or due care to avoid injury 
to another who has negligently placed 
himself in a situation of danger.— 
Xewbern v. Leary, 1 S.E.2d 3S4, 215 
N.C. 134—Caudle v- Seaboard Air 
Line Ry. Co., 163 S.B. 122, 202 N.C. 
404—Redmon v. Southern Ry. Co., 
143 S.E. 829, 195 N.C. 764. 

(4) Other similar statements. 

Mo.—^Ashby v. Illinois Terminal R. 
Co., 132 S.W.2d 1076, 235 Mo.App. 
454—Costello v. Pitcairn, App., 116 
S.\V.2d 257. 

Neb.—^Nielsen v. Yellow Cab & Bag¬ 
gage Co., 265 N.W. 420, 130 Neb. 
457. 

75. Ind.—Pfisterer v. Key, 33 N.B.2d 
330, 218 Ind. 521—Button v. Penn¬ 
sylvania R. Co., 57 N.E.2d 444, 115 
Ind.App. 210. 

I 76. Cal.—Johnson v. Sacramento 

Northern Ry., 129 P.2d 503, 64 Cal. 
App,2d 528—Bramble v. McEwan, 
104 P.2d 1054, 40 Cal.App.2d 400— 
Behne v. Pacific Electric Ry. Co., 
86 P.2d S43, 30 Cal.App.2d 437— 
Poncino v. Reid-Murdoch & Co., 28 
P.2d 932, 136 Cal.App, 223—Rasic 

V. Schultheiss, 9 P.2d 550, 121 Cal. 
App. '560—Solko V. Jones, 3 P.2d 
1028, 117 Cal.App. 372—Lorry v. 
Englander Drayage & Warehouse 
Co., 291 P. 467, 108 Cal.App. 116. 

Conn.—Tefft v. New York, N. H. & 
H. R. Co., 163 A. 762, 116 Conn. 127. 
Mo.—Smith v. Siedhoff, App., 209 S. 

W. 2d 233—Cooper v. Kansas City 
Public Service Co., 116 S.W.2d 212, 
233 Mo.App. 229. 

Mont.—Dahmer v. Northern Pac. R. 
Co., 136 P. 1059, 142 P. 209, 48 
Mont. 152. 

N.H.—Small v. Boston & M. R. R., 
159 A. 298, 85 N.H. 330. 

Okl.—^Aydelotte & Young v. Saunders, 
77 P.2d 50, 182 Okl. 226. 

77- Cal.—Johnson v. Sacramento 

Northern Ry^ 129 P.2d 603, 54 Cal. 
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App.2d 528—Bogardus v. Snyder, 
62 P.2d 153, 1? Cal.App.2d 411^ 
Curtis V. Pacific Electric Ry. Co., 
59 P.2d 890, 15 Cal.App.2d 680— 
Erwin v. Morris, 51 P.2d 149, 10 
Cal.App.2d 168—^Korchak v. Pacific 
Electric Ry. Co., 48 P.2d 762, 9 
Cal.App.2d 89. 

Mo.—Millhouser v. Kansas City Pub¬ 
lic Service Co., 55 S.W.2d 673, 331 
Mo. 933. 

Nev.—Styris v. Folk, 146 P.2d 782, 62 
Nev. 208. 

78. U.S.—^Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 F.2d 80—Mast v. Illinois Cent 
R. Co., D.C.Iowa, 79 F.Supp. 149. 

Cal.—Lund v. Pacific Electric Ry, Co., 
153 P.2d 705, 25 Cal.2d 287—Bone- 
brake V. McCormick, App., 201 P.2(i 
558—Rather v. City and County of 
San Francisco, 184 P.2d 727, 81 
Cal.App.2d 625—Folger v. Richfield 
Oil Corp., 182 P.2d 337, 80 Cal.App. 
2d 655—Paolini v. City and County 
of San Francisco, 164 P.2d 916, 72 
Cal.App.2d 579—Mangier v. Pacific 
Elec. Ry, Co., 163 P.2d 774, 71 Cat 
App.2d 815—Johnson v. Sacramen¬ 
to Northern Ry., 129 P.2d 503, 64 
Cal.App.2d 528—Jones v. Yuma Mo¬ 
tor Freight Terminal, 114 P.2d 438, 
45 Cal.App.2d 497—Johnson v. 
Southwestern Engineering Co., 107 
P.2d 417, 41 Cal.App.2d 623—Argo 
v. Southern Pac. Co., 104 P-2d 77, 
139 Cal .App. 2d 706—Guyer v. Pa¬ 
cific Electric Ry. Co., 75 P.2d 650, 
24 Cal.App.2d 499—Gardini v. Ara¬ 
kelian, '64 P.2d 181, IS Cal.App.2d 
424—Curtis V- Pacific Electric Ry. 
Co., 59 P:2d 890, 16 Cal.App.2d 58fr 
—^Erwin v. Morris, 51 P.2d 149, 10 
Cal.App.2d 168—Korchak v. Pacific 
Electric Ry. Co.. 48 P.2d 762, 9 Cat 
App.2d 89 —Ellerman v. Pacific 
Electric Ry. Co*, 47 P.2d 521, 7 Cat 
App.2d 385 —Smith v. Pacific Grey- 
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thereof by and it has no application where 

the position of peril of the person or property in¬ 
jured was not due to neglig-ence for which plaintiff 
is responsible.^^ Under this view, plaintiff must have 
been guilty of antecedent^! contributory negligences^ 
such as would, but for the application of the last 


clear chance doctrine, defeat recovery.ss The doc¬ 
trine is generally held applicable even though the in¬ 
jured person had been flagrantly negligentS^ or had 
placed himself in a position of peril out of sheer 
hardihood or recklessness but there is authority 
for the view that a plaintiff who was so reckless 


hound Oorporation, 35 P.2d 169, 139 
CalAPP- 696—Rasmussen v. Fresno 
Traction Co., 32 P.2d 1091, 138 Cal. 
App. 640—Paul os V. Market St. Ry. 
Co., 28 P.2d 94, 136 Cal.App. 163— 
Choquette v. Key System Transit 
Co., 5 P-2d 921, 118 Cal.App. 643— 
Bence v. Teddy’s Taxi, 297 P. 128, 
112 Cal.App. 636—^Nicolai v. Pacific 
Electric Ry. Co., 267 P. 758, 92 Cal. 
App. 100. 

Conn.—Doherty v. Connecticut Co., 52 
A.2d 436, 133 Conn. 469—^Vignone 
V. Pierce & Norton Co., 33 A-2d 427, 
130 Conn. 309—^Kinderavich v. 

Palmer, 15 A.2d 83, 127 Conn. 85— 
Corey v. Phillips, 10 A.2d 370, 126 
Conn. 246—Rix v. Stone, 163 A. 258, 
115 Conn. 658—Correnti v. Catino, 
160 A. 892, 115 Conn. 213—^King v. 
Connecticut Co., 149 A. 219, 110 
Conn. 615. 

Ind.—Carson v. Perkins, 29 N.E.2d 
772, 217 Ind. 543—Schlarb v. Hen¬ 
derson, 4 N.E.2d 205, 211 Ind. 1— 
Button V. Pennsylvania R. Oo., 57 
N.E.2d 444, 115 Ind.App. 210— 

Smith V. Mills, 185 N.B. 327, 98 Ind. 
App. 543. 

Iowa.—Groves v. Webster City, 270 
N.W. 329, 222 Iowa 849—Pettijohn 

V. Weede, 258 N.W. 7:2, 219 Iowa 
465—^Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27—Gilliam v. Chicag’o, 
R. L & P. Ry. Co., 222 N.W. 12, 206 
Iowa 1291. 

Kan.—Frogge v. Kansas City Public 
Service Co., 157 P.2d 637, 159 Kan. 
687-*Gibson v, Bodley, 133 P.2d 
112, 156 Kan. 338. 

Ky.—^Hensley v. Braden, 91 S.W,2d 
34, 262 Ky, 672. 

La,—Shipp V. St. Louis Southwestern 
Ry. Co. in Trusteeship, App., 188 
So. 626. 

Mass.—Gregory v. Maine Cent. R. 
Co„ 59 N.E.2d 471, 317 Mass. 636, 
169 A.L.R. 714. 

Mich.—Morrison v. Hall, '22 N.W.2d 
838, 314 MicK 522—Davidson v. 
City of Detroit, Department of 
Street Railways, 12 N.W.2d 413, 307 
Mich. 420—Sloan v. Ambrose, 1 N. 

W. 2d 505, 300 Mich. 188—Cline v. 

Killingbeck, 284 N.W. 669, 288 

Mich. 126—Szost v. Dykman, 233 N. 
W. 203, 252 Mich. 151. 

Mo.—^Murphy v. Atchison, T. & S. 
P. Ry. Co., 183 S.W.'2d 829, 353 Mo. 
697, applying Kansas law—Fitzger¬ 
ald V. Thompson, 184 S.W.2d 198, 
238 Mo.App. 546, applying Kansas 
law—^Harry v. Thompson, 166 S.W. 
2d 795, applying Kansas law. 
Mont—Linney v. Chicago, M., St. P. 
& P. R. Co., 21 P.2d 1101, 94 Mont. 


'229—Stricklin v. Chicago, M. & St. 
P. Ry. Co., 197 P. 839, 59 Mont. 367. 
Neb.—Corpus Jttris cited in Harstick 
V. Beckenbauer, 8 N.W.2d 834, 836. 
143 Neb. 179. 

N.M.—Floeck v- Hoover, 195 P.2d 86, 
52 N.M. 193. 

N.T.—^Hernandez v. Brooklyn & 
Queens Transit Corporation, 32 N. 
E.2d 542, 284 N.Y. 535—Lee v. 
Pennsylvania R. Co., 198 N.E. 629, 
269 N.T. 53, reargument denied 
200 N.E. 52, 269 N.Y. 674, amend¬ 
ment of remittitur denied 1 N.E. 2d 
364, 270 N.Y. 629. 

N.C.—Ingram v. Smoky Mountain 
Stages, 35 S.E.2d 337, 225 N.C. 444. 
N.D.—Ramage v. Trepanier, 283 N.W. 
471, 69 N.D. 19. 

Ohio.—Brock v. Marlatt, 191 N.E. 703, 
128 Ohio St. 435—Cleveland Ry. Co. 

V. Wendt, 165 N.B. 737, 120 Ohio St. 
197—Gardner v. Heldman, 80 N.E. 
■2d 681, 82 Ohio App. 1—^Hayman v. 
Pennsylvania R. Co., 62 N.E.2d 724, 
77 Ohio App. 135. 

Okl.—^Aydelotte & Young v. Saunders, 
77 P.2d 50, 182 Okl. 226—Corpus 
Juris cited in Gypsy Oil Co. v. Col¬ 
bert, 65 P.2d 505, 508, 179 Okl. 321. 
Va.—^Yellow Cab Corporation of Ab¬ 
ingdon V. Henderson, 16 S.E.2d 389, 
178 Va, 207—^Virginia Electric & 
Power Co. v. Blunts Adm’r, 163 S. 
E. 329, 158 Va. 421. 

Wash.—Portland-S eattle Auto 

Freight v. Jones, 131 P.2d 736, 15 
Wash.2d 603—^Hynek v. City of 
Seattle, 111 P.2d 247, 7 Wash.2d 
386—^Huber v. Hemrich Brewing 
Co., 62 P.2d 451, 188 Wash. 235— 
Stubbs V. Boone, 2 P.2d 727, 164 
Wash. 368—^Lee v. H. E. Gleason 
Co., 262 P. 133, 146 Wash. 66— 
Mosso V. E. H. Stanton Co., 134 P. 
941, 75 Wash. 220. 

W.Va.—Nutter v. Chesapeake & O. 
Ry. Co., 166 S.E. 815, 113 W.Va. 
94. 
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79. Colo,—^Dwinelle v. Union Pac. R. 

Co., 92 P.2d 741, 104 Colo. 545. 
Fla.—Williams v. Sauls. 9 So.2d 369, 
151 Fla. 270. 

Kan.—Ross v. Fleming, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279—Good¬ 
man V, Kansas City, M. & S. R. 
Co.> 21 P.2d 322, 137 Kan. 608. 

La.—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406—^Bethan- 
court V. Bay hi, App., 141 So. 111. 
Mich.—^Agranowitz v. Levine, 298 N. 

W. 388, 298 Mich. 18—Wilson v. 
Michigan Interstate Motor Freight, 
281 N.W. 552, 286 Mich. 99—Wells 
V. Oliver, 277 N.W. 872. 283 Mich. 
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168—^Kraft v. Pere Marquette Ry. 
Co., 247 NW. 727, 262 Mich. 494— 
Kerns v. Lewis, 224 N.W. 647, 246 
Mich. 423. 

Neb.—Carter v. Zdan, 36 N.W.2d 781, 
151 Neb. 185. 

SiHbsequeut avoidaxLce of admission 
By invoking the doctrine of the 
last clear chance against his ad¬ 
versary, litigant admits himself to 
have been negligent in the incident 
allegedly giving rise to the facts 
that render the doctrine applicable, 
and after taking this position, unless 
it he clearly shown that it is tenable 
under the established facts, the pro¬ 
ponent is without any basis to escape 
consequences of his own admitted 
negligence.—Harrell v. Goodwin, La. 
App., 32 So.2d 758. 

80. Mich.—^Wilson v. Michigan In¬ 
terstate Motor Freight, 281 N.W. 
552, 286 Mich. 99. 

45 C.J. p 988 note 1. 

81. Ohio.—Hayman v. Pennsylvania 

R. Co., 62 N.E.2d 724, 77 Ohio App. 
135. 

82. N.C.—Mercer v. Powell, 12 S.E. 

2d 227, 218 N.C. 642—Cummings v. 
Atlantic Coast Line R. Co., 6 S.E. 
2d 837, 217 N.C. 127—Redmond v. 
Norfolk-Southern R. Co., 147 S.E. 
287, 196 N.C. 768—Redmon v. 

Southern Ry. Co., 143 S.E. 829, 195 
N.C. 764. 

Ohior—Cole v. New York Cent. R. Co., 
80 N.E.2d 854, 150 Ohio St. 175. 

S.D.—^Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104. 

W.Va.—^Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 554—Rash v. Nor¬ 
folk & W. Ry. Co., 12 S.E.2d 501, 
122 W.Va. 688. 

S3. Conn.—Kinderavich v. Palmer, 
15 A.2d 83, 127 Conn. 85. 

N.D.—Ramage v. Trepanier, 283 N. 
W. 471, 69 N.D. 19. 

Or.—Landis v. Wick, 59 P.2d 403, 154 
Or. 199. 

84 . Mo. — ^Ramel v. Kansas City Pub¬ 
lic Service Co., App., 187 S.W.2d 
492. 

85. Ky,—Brooks v. New Albany & 
L. Electric Ry. Corporation, 132 S. 
W.2d 777, 280 Ky. 157—Mullins 

V. Cincinnati, N. & C. Ry. Co., 68 

S. W.2d 790, 253 Ky. 156. 

Mo.—Banks v. Morris & Co., 257 S. 

W. 482, 302 Mo. 254—Woods v. 
Kurn, App., 183 S.W.2d 852. 

Suicidal recklessness 

The last clear chance doctrine is 
not intended to protect plaintiff from 
what amounts to suicidal reckless- 
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as to be in disregard of his own safety may not 
invoke the doctrine®^ and that a person required to 
expect and anticipate another’s negligence under 
the doctrine is relieved of failure to perform such 
duty where the other’s negligence is gross.®* 

In some jurisdictions negligence of the injured 
person is not included as one of the essential ele¬ 
ments of the doctrine, and it is held that, provided 
he did not voluntarily seek injury, the cause of the j 
injured person’s peril is immaterial.®® Accordingly, 
it has been held that even though plaintiff, by in¬ 
voking the humanitarian doctrine, tacitly confesses 
his contributory negligence®^ he will not be barred 
from recovering if it later develops that he was 


actually innocent of contributory negligence.90 

c. Existence and Nature of Peril 

(1) In general 

(2) Injured person’s obliviousness of 

peril 

(1) In General 

In order to make the last clear chance doctrine ap. 
j plicable, the injured person must have been in a posi- 
1 tion of imminent peril from which he could not by the 
exercise of reasonable care extricate himself. 

One of the elements of the last clear chance doc¬ 
trine is that the injured person must have been in 
an exposed condition or dangerous situation,a po- 


nesa.—Ma^nuson v. Market St. Ry. 
Co.. 138 P.2d 6S9, 59 Cal.App.2d 233. 
86- Tenn.—Harbor v. Wallace, App., 
211 SAV.2d 172. 

87. Tenn.—Johnson v. City of Al¬ 
coa. 145 S.W.2d 706, 24 Tenn.App. 
422. 

88- Mo.—Tea^rue v. Plaza Exp. Co., 
190 S.W.2d 254, 354 Mo. 5S2-—Moon¬ 
ey V. Terminal R. Ass’n of St. 
Louis, 176 S.W.2d 605, 352 Mo. 245 
—Cameron v. Howerton, 171 S.W. 
2d 20G—Freeman v. Berberich, 60 
S.W.2d 393, 332 Mo. 831—Grubbs 
V. Kansas City Public Service Co., 
46 S.W.2d 71, 329 Mo. 390—Banks 
V. Morris <S: Co., 257 S.W. 482, 302 
Mo. 254—James v. LaMear, App., 
189 S.W.2d 131—Kimbrough v. 
Cherv'itz. App., 180 S,W.2d 772, re¬ 
versed on other grounds 186 S.W.2d 
461, 353 Mo. 1154—Bramblett v. 
Harlow. App., 75 S.W. 2d 626— 
Favorite v. Bethel, 55 S.W.2d 702, 
227 Mo.App. 645—Walradt v. St, 
Joseph Ry., Light, Heat & Power 
Co.. App.. 48 S.W,2d 93—Murphy 

V. Quick Tire Service, App., 47 S. 

W. 2d 2C2—Gordon v. Postal Tele¬ 
graph-Cable Co., App., 24 S.W.2d 
644. 

WillfuIxLess or wantonnegs 

Under the humanity rule the bene¬ 
ficent principle of extreme regrard for 
human life causes the law to disre¬ 
gard the negligence which brings 
about or continues a situation of 
peril, but the protection of the hu¬ 
manitarian rule is not extended to 
one who with knowledge of danger 
Willfully or wantonly rushes into it. 
—Kirkpatrick v. Wabash R- Co., 212 
S-W.Sd 764. 357 Mo. 1246. 

Snldde is a defense to death ac¬ 
tion founded on negligence under hu¬ 
manitarian doctrine,—Cain v. St. 
Louis Public Service Co., Mo.App., 59 
S.W.2d 734. 

3:a Texas 

(1) A number of cases, in enu¬ 
merating the elenaents of the doc¬ 
trine of discovered peril, include the 
element of plaintiff’s exposed condi¬ 
tion brought about by his negligence. 


—East Texas Theaters v- Swink, 177 
S.W.2d 195, 142 Tex. 268—Turner v- 
Texas Co., 169 S.W.2d 112, 138 Tex. 
3 Smallwood v. Parr, Civ. App., 
174 S.W.2d 610—Burlington-Rock Is¬ 
land R. Go. V. Pruitt, Civ.App., 160 
S.W.2d 105, error refused—Boyd v. 
Chicago, R. 1. & P. Ry. Co„ Civ.App., 
149 S.W. 2d 1053—Dallas Ry. & Ter¬ 
minal Co. V. Glenn, Civ.App., 144 S. 
W.2d 961, error dismissed judgment 
correct—Texas Electric Service Co. 
V. Kinkead, Civ.App., 84 S.W.2d 567, 
error dismissed—Baker v. Shafter, 
Civ.App., 231 S.W. 349, 

(2) In other cases, however, some 
of which expressly deal with the 
Question, it has been held that where 
the other elements are present it is 
not necessary that plaintiff’s peril 
should have been brought about by 
his negligence, and the cause of his 
peril is immaterial.—Dallas Ry. & 
Terminal Co. v. Bankston, Com.App., 
51 S.W.2d 304—^Vontsteen v- Rollish, 
i Civ.App., 133 S.W.2d 589, error re- 
; fused—International-Great Northern 
R- Co. V. Acker, Civ.App., 128 S.W. 
2d 606, error dismissed, judgment 
correct—Southwestern Bell Tele¬ 
phone Co. V. Perris, Civ.App,, 89 S.W. 
2d 229, error dismissed—Southland 
Greyhound Lines v. Richards, Civ. 
App., 77 S.W.2d 272, error dismissed. 

88. Mo.—Mooney v. Terminal R. 
Ass’n of St. Louis, 1>6 S.W.2d 605, 
352 Mo. 246. 

90. Mo.—Mooney v. Terminal R. 
Ass’n of St. Louis, supra. 

91* U.S.—Mast V. Illinois Cent. R. 

Co., D.C.Iowa, 79 P.Supp. 149. 
Conn.—^King v. Connecticut Co., 149 
A. 219, 110 Conn. 615—Fine v. Con¬ 
necticut Co., 103 A. 901, 92 Conn. 
626. 

Mich-—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich. 522. 

Mo.—^Roeslein v. Chicago & E. L R. 
Co., 214 S.W.2d 13—Kirkpatrick v. 
Wabash R. Co., 212 S.W.2d 764, 357 
Mo; 1246—Teague v. Plaza Exp. 
Co., 190 S.W.2d 254, 354 Mo. 582— 
Duckworth v. Dent, 142 S,W.2d 86, 
■346 Mo. 518—Stato ex rel. Snider 
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V. Shain, 137 S.W.2d 527, 345 Mo. 
950—Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 343 Mo. 139— 
Kirkham v. Jenkins Music Co., 104 
S.VV.2d 234, 340 Mo. 911—Perkins 

V. Terminal R. Ass’n of St. Louis 

102 S.W.2d 915, 340 Mo. 868— 

Huckleberry v. Missouri Pac. R. 
Co., 2S S.W.2d 980, 324 Mo. 1025— 
Wilson V. Wells, 13 S.W.2d 541, 321 
Mo. 929—Setser v. St. Louis Public 
Service Co., App., 209 S.W.2{i 746— 
White V. Kansas City Public Serv¬ 
ice Co., 193 S.W.2d 60, 239 Mo.App. 
571—Gurwell v. Jefferson City 
Lines, 192 S.W.2d 683, 239 Mo.App. 
305—^Ramel v. Kansas City Public 
Service Co., App., 187 S.W.2d 492— 
Fitzgerald v. Thompson, 184 S.W. 
2d 198, 238 Mo.App. 546—Kim¬ 
brough V. Chervitz, App., 180 S.W. 
2d 772, reversed on other grounds 
186 S.W.2d 461, 353 Mo. 1154— 
Dody v. Lonsdale, App., 158 S.W,2d 
203—Brown v. Alton R. Co., 161 S. 

W. 2d 727, 236 Mo.App. 26—Brown 
V. Alton R. Co., App., 132 S.W.2d 
713, record quashed on other 
grounds State ex rel. Alton R. Co. 
V. Shain, 143 S.W.2d 233, 346 Mo. 
681—Scoggins v. Miller, App., 80 
S.W.2d 724—^Woods v. Moore, App., 
48 S.W.2d 202. 

Mont.—Linney v. Chicago, M., St. P. 
& P. R. Co., 21 P.2d 1101, 94 Mont 
229—^Pollard y, Oregon Short Line 
R. Co., 11 P.2d 271, 92 Mont. 119— 
Stricklin v. Chicago, M. & St P. 
Ry. Co., 197 P. 8'3 9, 69 Mont 367— 
Dahmer v. Northern Pac. R. Co., 
136 P. 1059, 142 P. 209, 48 Mont 
152, 

Neb.—^Loudy v. Union Pac. R. Co., 
21 N.W.2d 431, 146 Neb. 676—Alles 
V. White Motors Co., 2 N.W,2d 597, 
141 Neb. 78—^Nyegomir v. Union 
Pac. R. Co., 264 N.W. 879, 130 Neb. 
380. 

N.C.—Ingram v. Smoky Mountain 
Stages, 35:S.E.2d 337, 225 N.C. 444 
—^Hunter v. Bruton, 6 S.E,2d 719, 
216 N.C. 540—Miller v. Southern 
Ry. Co., 169 S.E- 811, ,205 N.C. 17. 
Ohio.—Gardner v., Heldnoan, 86 NE. 
2d. 681, 82, piuo App. L , 
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sition of imminent peril or danger,^2 the op¬ 

eration of some agency or instrumentality under de¬ 
fendant's control.93 The impending peril or dan- 

qjjI, _Kurn v. Casey, 141 P.2d 1001, 

193 Okl. 192—Kurn v. McCoy, 102 
P.2d 177, tS7 Okl.ap210—Atchison, 

T* & S. F. Ry- Co. V. Howard, 98 
P.2d 914, 186 Okl. 446—Gypsy Oil 
Co. V. Ginn, 3 P.2d 714, 152 Okl. 


ger must have been actual,immediate,95 impend- 
ing,95 manifest,97 or certain,98 although not neces- 


30. 

ijigx.—East Texas Theaters v. Swink, 
177 S.W.2d 195, 142 Tex. 268—El¬ 
der V. Panhandle Stag-es Shuttle 
Service, Civ.App., 189 S.W.2d 762, 
afiinned 193 S.W'.2d 170, 144 Tex. 
638—Dallas Railway & Terminal 
Co. V. Bishop, Civ.App., 153 S.W. 
2d 298—Boyd v. Chicagro, R. I. & P. 
Ry. Co., Civ.App., 149 S.W.2d 1053 
—Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct 
—Burton v. Billingsly, Civ.App., 
129 S.W.2d 439, error refused— 
Texas Electric Service Co. v. Kin- 
kead, Civ.App., 84 S.W.2d 567— 
Baker v. Shatter, Civ.App., 231 S- 
W. 349. 

Wash.—Lee v. H. E. Gleason Co., 262 
P. 133, 146 Wash. 66. 

92. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

Cal.-—Rogers v. Interstate Transit 
Co., 297 P. 884, 212 Cal. 36, certio¬ 
rari denied Interstate Transit Co. 
V. Rogers, 52 S.Ct. 22, 284 U.S. 640, 
76 L.Ed. 545. 

Mo.—Kirkpatrick v. Wabash R. Co., 
212 S.W.2d 764, 357 Mo. 1246— 
Steuernagel v. St. Louis Public I 
Service Co., 211 S.W.2d 696, 357 
Mo. 904—^Kenefick v. Terminal R. 
Ass'n of St. Louis, 207 S.W.2d 294 
—Wright V. Spieldoch, 193 S.W.2d 
42, 354 Mo. 1076—Kimbrough v. 
Chervitz. 186 S.W.2d 461, 353 Mo! 
1154—Hendrick v. Kurn, 179 S.W. 
2d 717, 352 Mo. 848—Cameron v. 
Howerton, 174 S.W.2d 206—Bebout 
V. Kurn, 154 S.W.2d 120, 348 Mo. 
501—Chastain v. Winton, 152 S.W. 
2d 165, 347 Mo. 1211—iRoach v. 
Kansas City Public Service Co., 
141 S.W.2d 800—Pitcher v. Schoch 
139 S.W-2d 463, 345 Mo. 1184—Clif¬ 
ford V. Pitcairn, 131 S.W,2d 508, 
345 Mo. 60—Bates v. Brown Shoe 
Co., 116 S.W.2d 31, 342 Mo, 411— 
Edwards v. Terminal R. Ass’n of 
St Louis, 108 S.W.2d 140, 341 Mo. 
235—Bupagardner v. St. Louis Pub¬ 
lic Service Co., 1Q2 S.W.2d 594, 340 
Mo. 521^G'Ustin Bacon Mfg. Co. v. 
Union Pac. R. Co., App., 219 S.W. 

Id 654—Robards v. Kansas City 
Public Service Co., 177 S.W.2d 709, 
Mo.App. 165—Hutchison v. 
Thompson^ App., 167 S.W.2d 96, 
transpired, see;* Sup.; 175 . S.W.2d 

S*«W.2d • 11—^Baldwin v. Wells, 
App., 27 S.W.2d 435. 

Fire Ass’n of Philadelphia v. 


Fabian, 9 N’.T.S.2d 1018, 170 Misc. 
665. 

Okl.—Shuck V. Davis, 237 P. 95, 110 
Okl. 196. 

Tex.—Burlington-Rock Island R. Co. 
V. Pruitt, Civ.App., 160 S.W. 2d 
105, error refused—Schafe v. Gooch, 
Civ.App., 218 S.W. 783. 

“Immineat peril” within the hu¬ 
manitarian doctrine does not mean 
remote, uncertain, contingent danger, 
or danger avoidable by the person af¬ 
fected,* it means danger immediate¬ 
ly impending, which admits of no 
time for deliberation on the part of 
the person in peril between its ap¬ 
pearance and the impending calamity. 
—Cameron v. Howerton, Mo., 174 S. 
W.2d 206, 208—Frailey v. Kurn, 161 
S.W,2d 424, 428, 349 Mo. 434—Baker 
V. Wood, Mo., 142 S.W.2d S3, 84— 
Ridge V. Jones, 71 S.W.2d 713, 716, 
335 Mo. 219—^Ziegelmeier v. East St. 
Louis & Suburban Ry. Co., 51 S.W. 
■2d 1027, 1029, 330 Mo. 1013—Bresler 
V. Kansas City Public Service Co.. 
App., 186 S.W'.2d 524, 527, certiorari 
duashed 191 S.W.2d 660, 354 Mo. 868 
—Thomasson v. Henwood, 146 S.W. 
2d 88, 92, 235 Mo.App. 1211—Camp 
V. Kurn, 142 S.W.2d 772, 776, 235 
Mo.App, 109—Swain v. Anders, 140 
S.W,2d 730. 736. ‘235 Mo.App. 125— 
Freed v. Mason, App., 137 S.W.2d 
673, 678—Parsons v. Himmelsbach, 
App., 68 S.W.2d 841, 846. 


Obliviousness of peril which is not 
immineiLt 

Although obliviousness may tend 
to create a position of imminent peril 
under given facts requiring due care 
on part of one operating a dangerous 
instrumentality to avoid injuring the 
person in peril when such peril 
would not exist except for the ob¬ 
liviousness, one operating a danger¬ 
ous instrumentality owes no duty to 
an oblivious plaintiff who was not 
in a position of imminent peril.— 
Kenefick v. Terminal R. Ass'n of St. 
Louis, Mo., 207 S.W.2d 294—Hilton 
V. Terminal R. Ass’n of St. Louis, 
137 S.W,2d 520, 345 Mo. 987. 


Proximity to danger zone 

One in or about to enter danger 
zone is in imminent peril within 
humanitarian or discovered peril doc¬ 
trine. 

Mo.—Hendrick v. Kurn, 179 S.W.2d 
717, 352 Mo. 848—^Elkin v. St. Louis 
Public Service Co., 74 S.W.2d 600, 
335 Mo. 951—McGowan v. Wells, 
24 S.W.2d 633, 324 Mo, 662—^Ashby 
V. Illinois Terminal R. Co., 132 S.W. 
•'2d 1076, 235 Mo.App. 454, certio¬ 
rari quashed Btate ex rel. Illinois 
Terminal R. Co. v. Hughes, 144 S. 
W:.2,d 142, 346 Mo. 1029—^Hagerman 
V. Rodgers, App., 101 S,W.2d 626— 
Scptt y. Terminal >Railroad Ass’n 


of St. Louis, App., 86 S,W.2d 116 
—Meeks v. Kansas City Public 
Service Co., App., 73 S.W.2d 337. 
Tex.—^Wheeler v. Kallum, Civ.App,, 
68 S,W.2d 591, reversed on other 
grounds Kallum v. Wheeler, 101 
S.W.2d 225, 129 Tex. 74. 

93. Mo.—Baldwin v. Wells App., 27 
S.W.2d 435. 

Tex.—Elder v. Panhandle Stages 
Shuttle Service, 193 S.W.2d 170, 
144 Tex. 638. 

Utah.—Graham v. Johnson, 172 P.2d 
665, 109 Utah 365. 

Bailment 

The last clear chance doctrine has 
no application to duties of bailors 
and bailees with respect to theft of 
bailment by a stranger.—Fire Ass’n 
of Philadelphia v. Fabian, 9 H.T.S. 
2d 1018, 170 Misc. 665. 

94. H.D.—Ramage v. Trepanier, 283 
N.W. 471, 69 N.D. 19. 

Tenn.—Buckner v. Southern Ry. Co., 
96 S.W.2d 600, 20 Tenn.App. 212. 

45 C.J. p 992 note 23. 

Antecedent danger not continuing 
until the negligent act complained 
of is not sufficient to bring the hu¬ 
manitarian doctrine into operation.— 
McCoy V. Home Oil & Gas Co., Mo. 
App., 60 S.W.2d 715. 

95. Mo.—Blaser v. Coleman, 213 S. 
W.2d 420—Teague v. Plaza Exp. 
Co., 205 S.W.2d 563, 356 Mo. 1186— 
Hendrick v. Kurn, 179 S.W.2d 717, 
352 Mo. 848—Lotta v. Kansas City 
Public Service Co., 117 S.W.2d 296, 
342 Mo. 743—Hutchison v. Thomp¬ 
son, App., 167 S.W.2d 96, trans¬ 
ferred, see, Sup., 175 S.W.2d 903. 

90. Mo.—Blaser v. Coleman, 213 S. 
W,2d 420—Teague v. Plaza Exp. 
Go., 205 S.W.2d 563, 356 Mo. 1186— 
Hendrick v. Kurn, 179 S.W.2d 717, 
352 Mo. 848—Baker v. Wood, 142 S. 
W.2d 83—Lotta v. Kansas City 
Public Service Co., 117 S.W.2d 296, 
342 Mo. 743—Bresler v. Kansas 
City Public Service Co., App., 186 
S.W.2d 524, certiorari quashed 191 
S.W.2d 660, 354 Mo. 868—Hutchi¬ 
son V. Thompson, App., 167 S.W.2d 
96, transferred. Sup., 175 S.W.2d 
903—Baldwin v. Wells, App., 27 S 
W.2d 435. 

97. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37 
43, 247 Ala. 503. 

'^Manifest peril” within rule re¬ 
garding liability for negligence a^ter 
discovery of perU is such peril as is 
clearly evident, obvious, plain or 
palpable.—Birmingham Ice & Cold 
Storage Co. v. Alley, supra. 

98. Ala.—Birmingham ,Ice & Cold 
Storage Co. v. Alley, 25 So.2d'37 
247 Ala..503-, 

Mo.—^Bl9.ser v, Coleman; 213 B„‘W-2d 
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sarily altogether certain.®^ There must have been 
more than a mere likelihood or bare possibility of 
injury and the mere fact that the person or prop¬ 
erty injured was in a position which might become 
one of peril did not impose on defendant the duty 
of reasonable care to avoid the uncertain or contin¬ 
gent events' So, if there was nothing in the situ¬ 
ation to indicate to an ordinarily prudent person 
that the person injured either could not reasonably 
escape from the position of danger, or apparently 
w'ould not avail himself of opportunities open to him 
for so doing, there can be no recovery.^ 


65 C. J. S. 

On the other hand, although injury need not have 
appeared inevitable,^ where the peril was so immi¬ 
nent that to a person of ordinary prudence the in¬ 
fliction of injury would seem probable if proper 
effort on the part of defendant to avoid it were not 
made, the rule permitting recovery is applicable.5 
It has frequently been held that the doctrine is ap¬ 
plicable only when the injured person was in help¬ 
less peril, that is, in a condition from which he 
could not by the exercise of reasonable care extri¬ 
cate himself^ or from which he apparently would 


420—Kirkpatrick v. Wabash R. Co., 
212 S.W.2d 764, 357 Mo. 12 iS-— 

Teague v. Plaza Exp. Co., 205 S.W. j 
2d 563, 356 Mo. llS6~Hendrick v. : 
Kurn. 179 S.W.Sd 717, 252 Mo. 8tS 
—Roach V. Kansas City Public 
Service Co., 141 S.W. 2d SOO—Lott a 
V. Kansas City Public Service Co., 
117 S.W.2d 296, 342 Mo. 743~Eates 
V. Brown Shoe Co., 116 S.W.2d 31. 
342 Mo. 411—Edwards Terminal 

R. Ass’n of St. Louis. lOS S.W.2d 
140, 341 Mo. 235—Kirkham v. Jen¬ 
kins Music Co.. 104 S.W.2d 234, 340 
Mo. 911—Wallace v. St. Joseph Ry., 
Light, Heat & Power Co.. 77 S.W.2d 
1011—Partney v. Agers, 187 S,W.2d 
743, 238 Mo.App. 764—Robards v. 
Kansas City Public Service Co., 177 

S. W.2d 700. 238 Mo.App. 165— 

Hutchison v. Thompson, App., 167 
S.W.2d 96. transferred, see. Sup., 
175 S.W.2d 903—Thomasson v. 
Henwood, 146 S.W.2d 88, 235 Mo. 
App. 1211—Camp v. Kum, 142 S.W. 
2d 772, 235 Mo.App. 109—Baldwin 
V. Wells, App., 27 S.W.2d 435- 

Certainty of injury not r©<iuirea 
Under doctrine of discovered peril, 
it is certainty of danger of being in¬ 
jured that must be realized rather 
than certainty of being injured.— 
Fort Worth & D. C. Ry. Co. v. Cape- 
hart, Tex.Civ.App., 210 S.W.2d 839, 
refused no reversible error. 

99. Mo.—Setser v. St. Louis Public 
Service Co., App., 209 S.W.2d 746. 
"One is In a position of imminent, 
peril from what another is doing or 
is about to do when he is in such a 
position that it is reasonably prob¬ 
able, though not necessarily alto¬ 
gether certain, that he will be in¬ 
jured unless the other desists from 
what he is doing or is about to do."' 
—Setser v. St. Louis Public Service 
Co., Mo.App., 209 S.W.2d 746, 750— 
Morhaus v. Hebeler, Mo.App., 104 
S.W.2d 737, 739. 

1 . Mo.—^Blaser v. Coleman, 213 S^W. 
2d 420—^Kirkpatrick v. Wabash R. 
Co., 212 S.W.2d 764, 357 Mo. 1246— 
Teague v. Plaza Exp, Co., 205 S.W. 
2d 563, 356 Mo. 1186—Cameron v. 
Howerton, 174 S.W.2d 206—^Roach 
V. Kansas City Public Service Co., 
141 S.W.2d 800—Lotta v. Kansas 


I City Public Service Co., 117 S.W. 
! 2d 296, 312 Mo. 743—Bates v. 

Brow’n Shoe Co., 116 S.W.2d 31, 342 
Mo. 411—Kirkham v, Jenkins Mu¬ 
sic Co., 104 S.W.2d 234, 340 Mo. 
911—Edw'ards v. Terminal R. Ass'n 
of St. Louis. 108 S.W.2d 140, 341 
Mo. 235—^Wallace v. St. Joseph 
Ry., Light, Heat & Power Co., 77 
S.W.2d 1011—Partney v. Agers, 187 
S.W. 2d 743, 238 Mo.App. 764— 

Hutchison v. Thompson, App., 167 
S.W.2d 96, transferred, see, Sup., 
175 S.W.2d 903—Thomasson v. 
Henwood, 146 S.W.2d 88, 235 Mo. 
App. 1211—Camp v. Kurn, 142 S.W. 
2d 772, 235 Mo.App. 109. 

K.D.—Ramage v. Trepanier, 283 N.W. 
471, 69 N.D. 19. 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Cap chart. Civ. App., 210 S.W. 2d 
839, refused no reversible error. 

2. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

Mo.—Roach v. Kansas City Public 
Service Co., 141 S.W.2d 800—Mahl 
V. Terrell. Ill S.W.2d 160, 342 Mo. 
15—Bresler v. Kansas City Public 
Service Co., App., 186 S.W.2d 524, 
certiorari quashed 191 S.W.2d 660, 
354 Mo. 868—Hutchison v. Thomp¬ 
son, App., 167 S.W.2d 96, trans¬ 
ferred, see. Sup., 175 S.W.2d 903. 
Isr.H. —^Prost V. Stevens, 184 A. 869, 
88 N.H. 164. 

Tenn.—Buckner v. Southern Ry. Co., 
96 S.W.2d 600, 20 Tenn.App. 212, 
Tex.—Fort Worth & E>. C. Ry. Co, v. 
Capehart, Civ.App., 210 S.W.2d 839, 
refused no reversible error. 

45 C.J, p 992 note 24. 

Plaintiff approaching peril 

Plaintiff merely approaching a po¬ 
sition of danger had the same oppor¬ 
tunity to avoid an accident by ordi¬ 
nary care as had defendant, and if 
an accident occurred in that situa¬ 
tion the last clear chance doctrine is 
inapplicable. 

Cal.—Dailey v. Williams, 166 P.<2d 
595, 73 Cal.App.2d 427—BroWn v. 
McCuan, 132 P.2d 838, 56 Cal.App. 
2d 35—Johnson v. Sacramento 
Northern Ry., 129 P.2d 503, 54 Cal. 
App.2d 528. 

Mo.—Johnson v. Kansas City Public 
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Service Co., 214 S.W.2d 6—Kim¬ 
brough V. Chervitz, 1S6 S.W.2d 461. 
353 Mo. 1154—Kick v. Franklin, 
137 S.W.2d 512, 345 Mo. 752. 

3- U-S.—State of N. D., for and on 
Behalf of N. D. Workmen's Com¬ 
pensation Bureau v. Northern Pac. 
Ry. Co., C.A.N.D., 171 F-2d 506. 
N.H.—Small v. Boston & M. R. R., 
159 A. 298, 85 N.H. 330. 

N.D.—Corpus Juris quoted in Ram¬ 
age V. Trepanier, 283 N.W. 471, 478 
69 N.D. 19. 

Tenn.—Southern Ry. Co. v. Whaley, 
98 S.W.2d 1061, 170 Tenn. 668. 

45 C.J. p 992 note 25. 

4 . Iowa—^Winegardner v. Manny 21 
N.W.2d 209, 237 Iowa 412, 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Bland, 191 S.W. 
2d 660, 354 Mo. 868. 

5. Iowa.—Corpus Juris cited in 
Winegardner v. Manny, 21 N.W.2d 
209, 211, 237 Iowa 412. 

R.I.—corpus Juris quoted in Chabot 
V. Andre, 161 A. 128, 129, 52 R.I. 
399. 

45 C.J. p 992 note 26. 

6. U.S.—Evan-sville Container Cor¬ 

poration V. McDonald, C.C.A.Tenn., 
132 P.2d. 80—Deere v. Southern 

Pac. Co., C.C.A.Or., 123 P.2d 438, 
certiorari denied 62 S.Ct. 916, 315 

U. S. 819, 86 L.Ed. 1217. 

Ariz.—Casey v. Marshall, 168 P,2d 
240, 64 Ariz. 232, rehearing denied 
169 P.2d 84, 64 Ariz. 260. 

Cal.—^Rogers v. Interstate Transit 
Co., 297 P. 884, 212 Cal. 36, certio¬ 
rari denied Interstate Transit Co. 

V. Rogers, 52 S.Ct. 22, 284 U.S. 640, 
76 L.Ed. 545—Bonebrake v. Mc¬ 
Cormick, App., 201 P-2d 558—Fol- 
ger V. Richfield Oil Corp., 182 P.2d 
337, 80 Cal.App.2d 655—Dailey v. 
Williams, 166 P.2d 595, 73 Cal.App. 
2d 427—Mangier v. Pacific Elec. 
Ry. Co., 163 P.2d 774, 71 CaI.App.2d 
815—Magnuson v. Market St. Ry. 
Co., 138 P.2d 689, 59 Cal.App.2d 
233—Johnson v. Sacramento North¬ 
ern Ry., 129 P,2d 503, 24 Cal.App. 
2d 840—Jones v. Yuma Motor 
Freight Tenninal, 114 P.2d 438, 45 
Cal.App.2d 497—Johnson v. South¬ 
western Engineering Co., 107 P.2d 
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not escape;*^ but, as discussed infra subdivision 
c (2) of this section, some of the authorities hold¬ 
ing that the injured person must have been in peril 
from which he could not extricate himself include 
within the meaning of such peril situations in 
which the injured person's inability to extricate 
himself was due to his unawareness of, or oblivious¬ 
ness to, the impending danger. 

The zone of imminent danger must be determined 
from the facts of each particular case;^ and, with 
respect to defendant's duty to have averted the im¬ 
pending casualty, the limit of the zone is fixed by 
the point at which the peril became apparent.^ In 


the case of a moving vehicle, the zone of imminent 
peril of a person approaching its path is reached at 
the moment such person approaches so near the ul¬ 
timate point of collision, and under such circum-. 
stances, that it is or should be reasonably apparent 
that such person either cannot or will not stop or 
change his course before coming into the path of 
danger and, in the absence of obliviousness on 
the part of the person approaching, the zone of im¬ 
minent peril reaches no farther beyond the direct 
path of the vehicle than the distance within which 
such person is unable by his own efforts to stop 
short of it.il 


417, 41 Cal.App.2d 623—^Arg-o v. 
Southern Pac. Co., 104 P.2d 77, 39 
Cal.App.2d 706—Guyer v. Pacific 
Electric RV- Co., 75 P.2d 550, 24 
Cal.App.2d 499—Gardini v. Ara¬ 
kelian, 64 P.2d 181, 18 Cal.App.2d 
424—Curtis v. Pacific Electric Ry. 
Co., 59 P.2d 890, 15 Cal.App.2d 580 

_Rasmussen v. Fresno Traction 

Co., 59 P.2d 617, 15 Cal.App.2d 356 
—Erwin v. Morris, 51 P.2d 149, 10 
Cal.App.2d 168—Korchak v. Pacific 
Electric Ry. Co., 48 P.2d 7S2, 9 Cal. 
App.2d 89—Smith v. Pacific Grey¬ 
hound Corporation, 35 P.2d 169, 139 
CaLApp. 696—Rasmussen v. Fresno 
Traction Co., 32 P.2d 1091, 138 Cal. 
App. 540—Richardson v. Ribosso, 8 
P.2d 226, 120 CaLApp. 641—Cho- 
quette v. Key System Transit Co., 
5 P.2d 921, 118 CaLApp. 643—Moore 
V. Bishop, 297 P. 580, 113 CaLApp. 
25—Bence v. Teddy’s Taxi, 297 P. 
128, 112 CaLApp. 636—Nicolai v. 
Pacific Electric Ry. Co., 267 P. 758, 
92 CaLApp. 100. 

D.C.—Capital Transit Co. v. Small¬ 
wood, 162 F.2d 14, 82 U.S.App.D.C. 
228—Stewart v. Capital Transit 
Co., 108 F.2d 1, 70 App.D.C. 346, 
certiorari denied 60 S.Ct. 515, 309 
TT.S. 657, 84 L.Ed. 1006, rehearing 
denied 60 S.Ct. 607, 309 U.S. 696, 
84 L.Ed. 1036. 

Fla.—^Lindsay v. Thomas, 174 So. 418, 
128 Fla. 293. 

Ind.—Smith v. Mills, 185 N.E. 327, 98 
Ind.App. 543. 

Kan.—Buchein v. Atchison, T. & S. 
F. Ry. Co., 76 P.2d 280, 147 Kan. 
192. 

Ky.—Hensley v. Braden, 91 S.W.2d 
34, 262 Ky. 672. 

La.—Jordan v. Katz & Besthoff, 132 
So. 380, 15 La.App. 500. 

Mo.—Murphy v. Atchison, T. & S. F. 
Ry. Co., 197 S.W.2d 632, 355 Mo. 
643, Kansas law—Murphy v. Atchi¬ 
son, T. & S. F. Ry. Co., 183 S.W.2d 
829, 353 Mo. 697, Kansas law— 
State ex rel. Thompson v. Shain, 
173 S.W.2d 406, 351 Mo. 530, Kan¬ 
sas law—Eubank v. Kansas City 
Terminal Ry. Co., 142 S.W.2d 19, 
346 Mo. 436, Kansas law—Bollinger 
V* St Louis-San Francisco Ry. 


Co., 67 S.’W'.2d 985, 334 Mo. 720, 
Kansas law. 

Mont.—Mihelich v. Butte Electric 
Ry. Co., 281 P. 540, 85 Mont. 604. 
Neb.—Carter v. Zdan, 36 N.W.2d 781, 
151 Neb. 185. 

N.H.—^Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 9o N.H. 21—Sar- 
kise V. Boston & M. R. R., 186 A. 
332, 88 N.H. 178. 

N.M.—Floeek v. Hoover, 195 P.2d 86, 
52 N.M. 193. 

N.D.—Ramage v. Trepanier, 283 N.W. 
471, 69 N.D. 19—^Zeis v. Great 

Northern Ry. Co., 236 N.W. 916, 61 
N.D. 18—State v. Great Northern 
Ry. Co., 209 N.W. 853, 54 N.D. 400. 
Utah.—Graham v. Johnson, 172 P.2d 
665, 109 Utah 365. 

Va.—Paytes v. Davis, 157 S.E. 557, 
156 Va. 229. 

Injured person’s obliviousness of 
peril see infra § 139. 

‘‘Inescapable peril,” within last 
clear chance doctrine, means peril 
which plaintiff was helpless to avoid 
by own efforts, but which required 
action on part of defendant to avert 
it-—^Melenson v. Howell, 130 S.W.2d 
’555, 344 Mo. 1137. 

runction played Tby inextricahility 
in humanitarian case is to inform 
operator of dangerous agency that 
another person is in position from 
which he is not likely to escape if 
operator does not act, and operator 
should take available means to avoid 
injury to other person.—Conway v. 
Silver King Oil & Gas Co., Mo.App., 
94 S.W.2d 942. 

7 . Conn.—Caplan v. Arndt, 196 A. 

631, 123 Conn. 58-5, 119 A.L.R. 1037 
—Middletown Trust Co. v. Armour 
& Co., 191 A. 532, 122 Conn. 615— 
Sacks V. Connecticut Co., 146 A. 
494, 109 Conn. 221—^Emmons v. 

New York & S. Ry. Co., 142 A. 676, 
108 Conn. 133. 

Fla.—Lindsay v. Thomas, 174 So. 418, 
128 Fla. 293. 

8. Mo.—Teague v. Plaza Exp. Co., 
190 S.W.2d 254, 354 Mo. 582—Elkin 
V. St. Louis Public Service Co., 74 
S.W.2d 600, 335 Mo. 951—Gerran 
V. Minor, App., 192 S.W.2d. 57—■ 
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Woods V. Kurn, App., 183 S.W.2d 
852—Brown v. Alton R. Co., 151 S. 
W.2d 727, 236 Mo.App. 26—ICasper- 
ski V. Rainey, App., 135 S.W.2d 11 
—^Ashby V. Illinois Terminal R. 
Co., 132 S.W.2d 1076, 235 Mo.App. 
454—Brown v. Alton R. Co., App., 
132 S.W.2d 713, record quashed on 
other grounds State ex rel. Alton 
R. Co. V. Shain, 143 S.W.2d 233, 
346 Mo. 681—Neill v. Alton R. Co., 
App., 113 S.W.2d 1073—Kent v. 
Kiel, App., 97 S.W.2d 885—Scott v. 
Terminal Railroad Ass'n of St. 
Louis, App., 86 S.W.2d 116. 

9. Mo.—Teague v. Plaza Exp. Co., 

190 S.W.2d 254, 354 Mo. 582— 

Ramel v. Kansas City Public Serv¬ 
ice Co., App., 187 S.W.2d 492— 
Woods V. Kurn, App., 183 S.W.2d 
852. 

10. Mo.—Neill V. Alton R. Co., App., 
113 S.W.2d 1073. 

11. Mo.—Lotta V. Kansas City Pub¬ 
lic Service Co., 117 S.W.2d 296, 
342 Mo. 743. 

Speed as affecting* zone limits 

Under the humanitarian rule, the 
zone of peril of a person approach¬ 
ing the path of a moving vehicle is 
widened by the speed of approach.— 
Lotta V. Kansas City Public Service 
Co., supra. 

Awareness and obliviotisness as af¬ 
fecting zone limits 

(1) Under the humanitarian rule, 
the zone of peril of a person ap¬ 
proaching the path of a moving- vehi¬ 
cle of which he is aware is always 
narrower than the danger zone of an 
oblivious person approaching at the 
same speed, except where inability, 
to control exists and would become 
apparent at the same distance at 
which obliviousness might be ob¬ 
served.—Lotta V. Kansas City Public 
Service Co., supra. 

(2) Although one may he in path¬ 
way of approaching danger, if he is 
fully cognizant of it and has present 
ability easily to avoid it, he is not 
in position of imminent peril within 
humanitarian rule.—Clark v. Atchi¬ 
son, T. & S. F. Ry. Co,, 6 S.W.2d 954, 
319 Mo. 865. 
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The doctrine of discovered peril is not limited to 
cases in which the peri! arises from animate or 
moving objects set in motion by the person 
charged it may be applicable in case of a mere 
structural hazard. 

(2) Injured Person’s Obliviousness of Peril 

Although there Is some authority to the contrary, it 
has generally been held that, under some circumstances 
at least, recovery may be had by one who could have ex¬ 
tricated himself from danger had he been aware of it 
but failed to do so because he was oblivious of it; and 
this has been held true where the injured person's un¬ 
awareness of the danger was due to his own negligence, at 
least where the defendant was aware of the danger and 
of the injured person's Inattentiveness. 

While there is some authority to the contrary,^^ 
it has generally been held that, tinder some circum¬ 
stances, recovery may be had by one who could, 


65 C.J.g. 

by the exercise of ordinary care, have extricated 
himself or his property had he been aware of the 
danger, but w'ho failed to do so because he was un* 
conscious of the peril,at least where defendant 
had actual knowledge of the situation,and that 
there is no requirement that the injured person’s in¬ 
ability to escape from the threatened danger should 
have been due to a physical impossibiIity.i7 
general rule is applicable even where the injured 
person’s unawareness of the danger was due to his 
own negligence^s although in some jurisdictions the 
latter rule is limited to cases of discovered peril, 
that is, cases where defendant actually knew of 
plaintiff’s situation and realized, or had reason to 
realize, the latter’s inattentiveness and the unlikeli¬ 
hood of his becoming aware of the peril in time to 
avoid injury.2<i In at least one jurisdiction it has 


12. Tex.—East Texas Theatres v. 
Swink, Civ.App., 173 S.W.2d 224, re¬ 
versed on other grounds 177 S.IV. 
2d 195, 142 Tex. 26S. 

13. Tex.^—East Texas Theatres v. 
Swink, supra. 

14 . Ohio—Drown v. Northern Ohio 
Tract. Co., SI N.R 326, 76 Ohio St. 
234, 118 Am.S.R. 844, 10 L.Pv.A..N. 
S., 421—Lake Shore, etc., Southern 
R. Co. V. Callahan, 2 Ohio Cir.Ct., 
N.S., 326, 25 Ohio Cir.Ct. 115. 

15. U.S.—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 F.2d 438. certio¬ 
rari denied 62 S.Ct. 916, 315 U.S. 
819, 86 lUEd. 1217. 

Cal.—Center v. Yellow Cab Co. of 
Los Angeles, 13 P.2d 918, 216 Cal, 
205 —Girdner v. Union Oil Co. of 
California, 13 P.2d 915, 216 Cal. 
107 —Rogers v. Interstate Transit 
Co., 297 P. 884, 212 Cal. 36, certio¬ 
rari denied Interstate Transit Co. 
V. Rogers. 52 S.Ct. 22, 284 U.S. 640, 
76 L.Ed. 545—Berguin v. Pacific 
Electric RV- Co., 263 P. 220, 203 
Cal. 116—Gillette v. City and Coun¬ 
ty of San Francisco, 136 P.2d 611, 
58 Cal,App.2d 434—Korchak v. Pa¬ 
cific Electric Ry. Co., 48 P.2d 752, 
9 Cal.App.2d 89—Rasic v. Schul- 
theiss, 9 P.2d 550, 121 Cal.App. 560 
—Moore v. Bishop, 297 P. 580, 113 
Cal.App. 25—^Nicolai v. Pacific 
Electric Ry. Co., 267 P. to8. 92 Cal, 
App. 100. 

D.C.—Capital Transit Co. v. Small¬ 
wood, 162 F.2d 14, 82 U.S.App.D.C. 
228—Stewart v. Capital Transit 
Co., 108 F.2d 1, 70 APP-D.C. 346, 
certiorari denied 60 S.Ct. 515, 309 

U. S. 657, 84 L.Ed. 1006, rehearing 
denied 60 S.Ct, 607, 309 U.S. 696, 
84 L.Ed. 1036. 

Ga.— Corpus Juris guoted in Lovett 

V. Sandersville R, Co., 34 S.E.2d 
664, 666, 72 Ga.App.2d 692. 

In d.—Corpus Juris cited in Del-Mar 
Garage v. Boden, 179 N.E. 729, 731, 
95 Ind.App. 317. 


Mo.—Kenefick v. Terminal R. Ass'n 
of St. Louis, 207 S.W.2d 294—Eu¬ 
bank V. Kansas City Terminal Ry. 
Co., 142 S.W.2d 19, 346 Mo. 436— 
Corpus Juris guoted in Carpenter 

V. Kurn, 136 S.W.2d 997, 1005, 345 
Mo. 877—Bollinger v. St. Louis- 
San Francisco Ry. Co., 67 S-W.2d 
985, 334 Mo. 720. 

N.H.—Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 90 N.H. 21—Sar- 
kise V. Boston & M. R. R., IS6 A. 
332, 88 N.H. 178, 

Utah.—Graham v. Johnson, 172 P.2d 
665, 109 Utah 365. 

Va.—Paytes v. Davis, 157 S.E. 557, 
156 Va. 229. 

45 C.J. p 994 note 39. 

"Tf he [plaintiff] is apparently 
dominated by a fixed intent to pur¬ 
sue his course Into the defendant's 
very path, he is in no less peril at 
any given time and place after such 
fixed intent becomes apparent, than 
would be the case if he was aware 
of his predicament but was physical¬ 
ly unable to extricate himself."— 
Teague v. Plaza Exp. Co., 190 S.W,2d 
254, 256, 354 Mo. 582—^Woods v. 

Kurn, Mo.App., 183 S.W.2d 852, 855. 
Knowledge of iustrumentality 

The fact that a person knew of 
the existence of an instrumentality 
which subsequently caused his in¬ 
jury, without his also appreciating 
its peril, will not preclude his rely¬ 
ing on the last clear chance doctrine. 
—Smith V. Pacific Greyhound Corpo¬ 
ration, 35 P.2d 169, 139 Cal.App, 696. 

1&. S.D.—^Iverson v. Knorr, 298 N. 

W. 28, 68 S.D. 23. 

17- Cal.—Gillette v. City and Coun¬ 
ty of San Francisco, 136 P.2d 611, 
58 Cal.App.2d 434—Korchak v. Pa¬ 
cific Electric Ry. Co., 48 P.2d 752, 
9 Cal.App.2d 89—Rasic v. Schult- 
heiss, 9 P.2d 650, 121 CaLApp. 560. 
IS. Cal.—Gillette v. City and Coun¬ 
ty of San Francisco, 136 P.2d 611, 
68 Ca.LApp.2d 434. 
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Colo.—Independent Lumber Co. v. 
Leatherwood, 79 P.2d 1052, 102 
Colo. 460. 

Applicability of doctrine in case of 
continuing negligence generally 
see infra § 139. 

19- La.—Rottman v. Beverly, 165 
So. 153, 183 La. 947—Davidson v. 
American Drug Stores, App., 176 
So. 157. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Mattocks v. 

Emerson Drug Co., App., 33 S.W.2(i 
142. 

In the absence of discovery by de¬ 
fendant of the injured person's peril 
and obliviousness thereto by reason 
of such injured person's negligence, 
the doctrine of discovered peril is not 
applicable so as to free the Injured 
person from the consequences of hia 
contributory negligence.—Castile v. 
O’Keefe, 70 So. 481, 138 La. 479— 
Harrison v. Louisiana Western R. 
Co., 61 So. 782, 132 La. 761—David¬ 
son V. American Drug Stores, La. 
App., 175 So. 157—Morin v. Illinois 
Cent. R. Co., 1 La.App. 727. 
Assumption of awareness 

The assumption to which a defend¬ 
ant is entitled in action under hu¬ 
manitarian negligence doctrine is an 
assumption that plaintiff is not ob¬ 
livious until he shows reasonable 
appearances of obliviousness.— 
Poague V. Kurn, 140 S.W-2d 13, 346 
Mo. 153, 

20- U.S.—Mills V. Denver Tramway 
Corp., C.C.A.C 0 I 0 ., 155 F.2d 808. 

La.—Taylor v. Shreveport Yellow 
Cabs, App., 163 So. 737. 

Mo.—^Kirkpatrick v. Wabash R. Co., 
212 S.W.2d 764—^Knorp v. Thomp¬ 
son, 17'5 S.W.2d 889. 362 Mo. 44— 
Womack v. Missouri Pac. R. Co., 
88 S.W.2d 368, 337 Mo. 1160— 

Hutchison v. Thompson, App., 167 
S.W.2d 96, transferred, see, Sup., 

. 175 S.W.2d 903. 
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been held that, while there may be a recovery in 
such cases if plaintiff remained passive and did 
nothing materially to change the situation of ex¬ 
posure by active conduct not marked with ordinary 
care, 21 there can be no recovery if plaintiff, after 
exposing himself to peril, instead of permitting the 
fixed condition to remain unchanged, continued as 
an active agent in producing the conditions under 
which his injury was received until it became too 
late for defendant to avoid the accident .22 

In any event, plaintiff's obliviousness of the peril 
is by no means a necessary element of the doc- 
it is merely a subsidiary or evidentiary 
fact 24 and it becomes important only as fixing the 
exact limits of the zone of peril and extending such 
zone beyond the actual path of the instrumental¬ 


ity. ^ 5 

d. Defendant’s Knowledge and Appreciation of 
Peril 

(1) In general 

(2) Imputed knowledge 

(1) In General 

One of the essential elements of the doctrine of the 
last clear chance is knowledge and appreciation on the 
part of the defendant of the injured person's peril in time 
to avoid the injury. 

Knowledge and appreciation of plaintiff’s peril, 
either actual or imputed, in time to make the re¬ 
quired effort to have avoided threatened injury is 
essential in order that the doctrine under consider¬ 
ation may apply. 2 6 Defendant’s knowledge must 


Sj).—Haase v. Willers Truck Serv¬ 
ice, 34 N.W.2d 313. 

ipenn.—^Hemmer v. Tennessee Elec¬ 
tric Power Co., 139 S.W.2d 698, 24 
Tenn.App. 42. 

Utah,^—Holmgren v. Union Pac. R. 
Co., 198 P.2d 459. 

■yi^ Va.—Lynch v. Alderton, 20 S.E.2d 
657, 124 W.Va. 446—Fielder v. 

Service Cab Co., 11 S.E.2d 115, 122 
W.Va. 522—Bean v. Baltimore & O. 
K. Co., 1 S.E.2d 881, 121 W.Va. 105 
—Meyn v. Dulaney-Miller Auto Co., 
191 S.E. 558, 118 W.Va. 545. 

11 C.J. p 285 note 38. 

Probability that plaintiff was inat¬ 
tentive 

While it is unnecessary that cir¬ 
cumstances have been such as to 
convince defendant that plaintiff was 
inattentive, and therefore in danger, 
circumstances should indicate a rea¬ 
sonable chance that such was the 
case.—Camp v. Kum, 142 S.W.2d 772, 
235 Mo.App. 109. 

ai. Conn.—^Nehring v. Connecticut 
Co., 84 A. 301, 86 Conn. 109, 45 L. 
R.A.,N’.S., 896, 902. 

45 C.J. p 995 note 40. 

22. Conn.—Bujnak v. Connecticut 
Co., 109 A. 244, 94 Conn. 468. 

45 C.J. p 995 note 41. 

Uere motiou 

Fact that plaintiff was in motion 
after he had entered the zone of dan¬ 
ger does not necessarily prevent ap¬ 
plication of the doctrine of last 
clear chance in his favor if the con¬ 
ditions facing defendant were not 
changed thereby.—Germon v. Noe, 27 
A2d 378, 129 Conn. 333—Sinon v. 
Connecticut Co., 9 A.2d 719, 126 Conn. 
124. 

83 . Mo.—^Pennington v. Weis, 184 S. 
W.2d 416, 353 Mo. 750—Rentfrow 
V. Thompson, 156 S.W.2d 700, 348 
Mo. 970—Banks v. Morns & Co., 
257 S.'W. 482, 302 Mo. 254. 

*‘A person may be in imminent per¬ 
il, unable to extricate himself, and 
yet be very conscious of the peril.*'— 
66 C.J. S.—49 


Pennington v. Weis, 184 S.W.2d 416, 
418, 353 Mo. 750. 

24. Mo.—Scoggins V. Miller, App., 
80 S.W.2d 724. 

25. Mo.—Rentfrow v. Thompson, 

156 S.W.2d 700, 348 Mo. 970—State 
ex rel. Snider v. Shain, 137 S.W.2d 
527, 345 Mo. 950—Melenson v. 

Howell, 130 S.W.2d 555, 344 Mo. 
1137. 

28. U.S.—^Mulberg v. Mason & Rixon 
Lines, C.C.A.N.Y., 157 F.2d 805— 
Evansville Container Corporation 
V. McDonald, C.C.A.Tenn., 132 F,2d 
80—Jerrell v. New York Cent. R. 
Co., C.C.A.N.Y., 68 F.2d 856, cer¬ 
tiorari denied New York Cent. R. 
Co. V. Jerrell. 54 S.Ct. 780, 292 U.S. 
646, 78 L.Ed. 1497. 

Ala.—Johnson v. Louisville & N. R. 

Co., 148 So. 822, 227 Ala. 103. 

Ariz.—Barry v. Southern Pac. Co., 
166 P.2d 825, 64 Ariz. 116. 

Cal.—Rogers v. Interstate Transit 
Co., 297 P. 884, 212 Cal. 36, certio¬ 
rari denied Interstate Transit Co. 
V. Rogers, 52 S.Ct. 22, 284 U.S. 640, 
76 L.Ed, 545—Bonebrake v. Mc¬ 
Cormick, App., 201 P.2d 558—^Ral¬ 
ston V. Hewitson, 185 P.2d 644, 82 
Cal.App.2d 143'—Folger v. Rich¬ 
field Oil Corp., 182 P.2d 337, 80 Cal. 
App. 2d 655—Mangier v. Pacific 
Elec. Ry. Co., 163 P.2d 774, 71 Cal. 
App.2d 815—Johnson v. Sacramen¬ 
to Northern Ry., 129 P.2d 503, 54 
Cal.App.2d 528—Lasch v. Edgar, 
116 P.2d 949, 46 CaLApp.2d 726— 
Jones V. Yuma Motor Freight Ter¬ 
minal, 114 P.2d 438, 45 Cal.App. 
2d 497—Johnson v. Southwestern 
Engineering Co., 107 P.2d 417, 41 
CaLApp.2d 623—^Argo v. Southern 
Pac. Co., 104 P.2d 77, 39 Cal.App. 
2d 706—^Heroux v. Atchison, T. & 
S. F. Ry. Co., 82 P.2d 620. 28 Cal. 
App-2d 401, motion denied 86 P.2d 
841, motion transferred, see. Sup., 
93 P.2d 805, motion denied 94 P,2d 
820, 35 Cal.App.2d 128—Guyer v. 
Pacific Electric Ry. Co., 76 P.2d 
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550, 24 Cal.App.2d 499—Gardini v. 
Arakelian, 64 P.2d 181, 18 Cal.App. 
2d 424—Curtis v. Pacific Electric 
Ry. Co., 59 P,2d 890, 15 Cal.App.2d 
580—Erwin v. Morris, 51 P,2d 149, 
10 Cal.App.2d 168—Korchak v. Pa¬ 
cific Electric Ry. Co-, 48 P.2d 752, 
9 Cal.App. 2d 89—Smith v. Pacific 
Greyhound Corporation, 35 P.2d 
169, 139 Cal.App. 696—Rasmussen 
V. Fresno Traction Co., 32 P.2d 
1091, 138 Cal.App. 540—Choquette 
V. Key System Transit Co., 5 P.2d 
921, 118 Cal.App. 643—Bence v. 
Teddy’s Taxi, 297 P. 128, 112 Cal. 
App. 636. 

Conn.—Caplan v. Arndt, 196 A. 631, 
123 Conn. 585, 119 A.L.R. 1037— 
Middletown Trust Co. v. Armour 
& Co., 191 A. 632, 122 Conn. 615— 
King V. Connecticut Co., 149 A. 219, 
110 Conn. 615—Sacks v. Connecti¬ 
cut Co., 146 A. 494, 109 Conn. 221 
—^Emmons v. New York & S. Ry. 
Co., 142 A. 676, 108 Conn. 133— 
Pine V. Connecticut Co., 103 A. 901, 
92 Conn. 626. 

Fla.—^Ward v. City Fuel Oil Co., 2 So. 
2d 586, 147 Fla. 320—Becker v. 
Blum, 194 So. 275, 142 Fla. 60— 
Merchants' Transp. Co. v. Daniel, 
149 So. 401, 109 Fla. 496. 

Ind.—L. S. Ayres & Co. v. Hicks, 40 
N.E.2d 334, rehearing denied 41 N. 
E.2d 195, 356, 220 Ind. 86—Button 

V. Pennsylvania R. Co., 67 N.E;2d 
444, 115 Ind.App. 210—Smith v. 
Mills, 185 N.E. 327, 98 Ind.App. 
543. 

Iowa.—^Winegardner v. Manny, 2l N. 

W. 2d 209, 237 Iowa 412—Jarvis v. 
Stone, 247 N.W. 393 , 216 Iowa 27— 
Hogan V. Nesbit, 246 N.W. 270, 
216 Iowa 75. 

Kan.—Ross v. Fleming, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279—Gib- 
. son V. Bodley, 133 P.2d 112, 166 
Kan. 338. 

La.—Jordan v. Katz & Besthoff, 132 
So. 380, 15 La.App. 500. 

Me.—^Barlow v. Lowery, 59 A.2d 702. 
Mich.—Morrison v. Hall, 22 N.W.2d 
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have embraced not only a cognizance of the injured 
person’s peril, but also the realization that the in¬ 
jured person could not or would not extricate him¬ 
self thercfrom.2'^ However, the knowledge which 
will bring a case within the doctrine may have been 
acquired without actually having seen the peril, 
although some authorities mention as one of the 
elements of the doctrine the requirement that the in¬ 
jured person was seen in the place of danger by de¬ 
fendant, or his agent or servant.29 No liability is 


65 C.J.S. 

predicable on an injury where it appears that the 
injured personas actual or implied knowledge of the 
danger causing the injury surpassed or equalled 
defendant's knowledge when the peril arose.^O 

(2) Imputed Knowledge 

Some authorities limit the application of the doctrine 
to cases where the defendant had actual knowledge of 
the plaintiff's peril, while others permit recovery where 
the defendant had no actual knowledge of the peril but 
could have discovered it by the exercise of reasonable 


SSS, 314 Mich. 522—Davidson v. 
City of Detroit, Department of 
Street Railways. 12 N.W.2d 41C. 
307 Mich. 420—Mallory v. Pitcairn, 
11 N.W.2d 318, 307 Mich. 40— 

Sloan V. Ambrose, 1 N.W.2dl 505, 
300 Mich. 188—Gallagher Walter, 
299 N.W. 811, 299 Mich. 69—Agran- 
owitz V. Levine, 298 X.W. 3SS, 298 
Mich. IS—Cline v. Killingbeck, 284 
K.W. 669, 288 Mich. 126—Wilson 

V. Michigan Interstate Motor 
Freight, 281 N.W. 552. 286 Mich. 
99—Wells V. Oliver, 277 N.W. 872. 
283 Mich. 168—Johnson v. Grand 
Trunk Western R. Co., 224 N.W. 
448, 246 Mich. 52. 

Mo.—Blaser v. Coleman, 213 S.W.2d 
420—Cameron v. Ho^verton, 174 S. 

W. 2d 206—State ex rel. Thompson 
V. Shain, 173 S.W.2d 406, 351 Mo. 
630—Clifford v. Pitcairn, 131 S.W. 
2d 508, 345 Mo. 60—Massman v. 
Kansas City Public Service Co., 119 
S.W.2d 833—Huckleberry v. Mis¬ 
souri Pac. R. Co., 26 S.W.2d 9SO, 
324 Mo. 1025—McGowan v. Wells, 
24 S.W.2d 633, 324 Mo. 652—Wil¬ 
son v. Wells, 13 S.W.2d 541, 321 
Mo. 929—^White v. Kansas City 
Public Service Co., 193 S.W.2d 60, 
239 Mo.App. 571—Gurwell v. Jeff¬ 
erson City Lines, 192 S.W.2d 683, 
239 Mo.App. 305—Ramel v. Kansas 
City Public Service Co., App., IS7 
S.W.2d 492—Fitzgerald v. Thomp¬ 
son, 184 S.W.2d 198, 238 Mo.App. 
546—Harry v. Thompson, App., 166 
S.W.2d 795—Rafferty v. Levy, 
App., 153 S.W.2d 765—Thomasson 

V. Henwood, 146 S.W.2d 88, 235 
Mo.App. 1211—Swain v. Anders, 
140 S.W.2d 730. 235 Mo.App. 125— 
Freed v. Mason, App., 137 S.W.2d 
673—Scoggins v. Miller, App., SO S. 

W. 2d 724—Meeks v. Kansas City 
Public Service Co., App., 73 S.W.2d 
337—Anderson v. St. Louis-San 
Francisco Ry- Co., App., 63 S.W.2d 
182—^La Font v. Bryant. App., 60 
S.W.2d 415. 

Mont.—^Linney v. Chicago, M., St. P. 
& P. R. Co., 21 P.2d 1101, 94 Mont- 
229—Pollard V. Oregon Short Line 
R. Co.. 11 P.2d 271, 92 Mont. 119. 
Neb.—Loudy v. Union Pac. R. Co., 
21 N.W.2d 431, 146 Neb. 676— 
Nyegomir v. Union Pac. R. Co., 264 
N.W. S79, 130 Neb. 380- 
N.H.—^Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 90 N.H. 2L i 


[ X.M.—Ploeck V. Hoover, 195 P.2d 86, 
52 N.M. 193. 

X.Y.—Storr v. New York Cent. R. 
Co., 185 N.E. 407, 261 N.T. 34S— 
Woloszynowski v. New York Cent. 
R. Co., 172 N.E. 471, 254 N.T. 206 
—Lee V. Pennsylvania R. Co., 280 
N.Y.S. 285, 244 App.Div. 558, re¬ 
versed on other grounds 198 N.E. 
629, 269 N.T. 53, reargument de¬ 
nied 200 N.E. 52, 269 N.T. 674, 
amendment of remittitur denied 1 
N.E.2d 364, 270 N.Y. 629—Snyder 

V. Union Ry. Co. of New York City, 
255 N.Y.S. 155, 234 App.Div. 320— 
Frazier v. Reinman, 245 N.Y.S. 32, 
230 App.Div. 394, affirmed 177 N. 
E. 168, 256 N.Y. 626. 

N.C.—Ingram v. Smoky Mountain 
Stages. 35 S.E.2d 337, 225 N.C. 444 
—Hunter v. Bruton, 6 S.E.2d 719, 
216 N.C. 540—^aiiller v. Southern 
Ry. Co., 169 S.E. 811, 205 N.C. 17. 
Ohio.—Dreihs v. Taxicabs of Cincin¬ 
nati. 186 N.E. 832, 45 Ohio App. 
129. 

Okl.—Atchison, T. & S. P. Ry. Co. v. 
Phillips, 12 P.2d 908, 158 Okl. 141 
—Oklahoma Ry. Co, v. Overton, 12 
P.2d 537. 158 Okl. 96—Shuck v. 
Davis. 237 F. 95, 110 Okl. 196. 

Tex.—Elder v. Panhandle Stages 
Shuttle Service, Civ.App., 189 S. 

W. 762, affirmed 193 S-W.2d 170, 
144 Tex. 638—^Dallas RailAvay & 
Terminal Co. v. Bishop, Civ.App., 
153 S.W. 2d 298—Burton v. Bill- 
ingsly, Civ.App., 129 S.W.2d 439, 
error refused—^Northern Texas 
Traction Co. v. Singer, Civ.App., 
34 S.W.2d 920—Schaff v. Gooch, 
Civ.App., 218 S.W. 783. 

Wash.—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386—Steen v. 
Hedstrom, 63 P.2d 507, 189 Wash. 
75. 

27. U.S.—Schoen v. Western Union 
Telegraph Co.. C.C.A.Fla,, 135 P.2d 
967—Deere v. Southern Pac. Co., 
C.C.A.Or., 123 P.2d 438, certiorari 
denied 62 S.Ct. 916, 315 U.S. 819, 
86 L.Ed. 1217—^Mast v. Illinois 
Cent. R. Co., D.C.Iowa, 79 F.Supp. 
149. 

Conn.—Doolan v. Werner, 34 A.2d 
731, 130 Conn. 394—Corey v. Phil¬ 
lips, 10 A.2d 370, 126 Conn. 246, 

Fla.—Lindsay v. Thoma.s, 174 So. 
418, 128 Fla. 293. 

Ky.—^Hensley v. Braden, 91 S.W.2d 
34, 262 Ky. 672. 
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Me.—Barlow v. Lowery, 59 A.2d 702. 
Mo.—^White v. Missouri Motors Dis¬ 
tributing Co., 47 S.W.2d 245, 226 
Mo.App. 453. 

N.H.—Gates v. Boston & Maine R R 
37 A.2d 474, 93 N.H. 179—Sarkiae 

V. Boston & M. R. R., 186 A. 332, 
88 N.H. 178—Clark v. Boston & 
Maine R. R., 182 A- 175, 87 N.H. 
434—Clark v. Boston & M. R. R, 
173 A. 368, 87 N.H. 36. 

N.D.—Ramage v. Trepanier, 283 N 

W. 471. 69 N.D. 19. 

S.D.—^Nielsen v. Richman, 299 NW 
74, 68 S.D. 104. 

Tex.—Panhandle & Santa P6 Ry, Co. 
V. Napier, 143 S.W.2d 754, 135 Tex. 
314—Schumacher Co. v. Posey, 216 
S.W.2d 880—Texas Bus Lines v. 
Whatley, Civ.App., 210 S.W.2d 626, 
refused no reversible error. 

Wash.—Colwell v. Nygaard, 112 P.2d 
838, 8 Wash.2d 462. 

Time for appreciation and thought 
is implicit in the doctrine of the last 
clear chance. 

Wash.—Erickson v. Barnes, 107 P.2d 
348, 6 Wash.2d 251, 

W.Va.—^Vaughan v. Oates, 37 S.E,2d 
479, 128 W.Va. 554—Lynch v. Al- 
derton, 20 S.E.2d 657, 124 W.Va 
446—Milby v. Diggs, 189 S.E. 107, 
118 W.Va. 66—^Emery v. Mononga- 
hela West Penn Public Service Co., 
163 S.E. 620, 111 W.Va. 699—Juer- 
gens V. Front, 163 S.E. 618, 111 W. 
Va. 670. 

28. Ind.—Southern Ry. Co. v. Ingle, 
69 N.E.2d 746, 117 Ind.App. 229. 

29- Okl.—Kurn V. Casey, 141 P.2d 
1001, 193 Okl. 192—Kurn v. McCoy, 
102 P.2d 177, 187 Okl. 210—Atchi¬ 
son, T. & S. F. Ry. Co. v. Howard, 
98 P.2d 914, 186 Okl. 446—Gypsy 
Oil Co. V, Ginn, 3 P.2d 714, 152 
Okl. 30. 

30. Fla.—Lindsay v. Thomas, 174 
So. 418, 128 Fla. 293. 

La.—Russo V. Texas & P. Ry. Co„ 
181 So. 485, 189 La. 1042—Rott- 
man v. Beverly, 165 So. 153, 183 La. 
947. 

N.H.—Clark v. Boston & Maine R. 
R.. 182 A. 175, 87 N.H. 434—Clark 
V. Boston & M. R. R., 173 A. 368, 
87 N.H. 36. 

S.D.—Iverson v. Knorr, 298 N.W, 28, 
68 S.D. 23, 
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care; still other authorities vary the requirement as to 
actual or imputed knowledge in accordance with the de¬ 
fendant's duty with respect to maintaining a lookout. 

The decisions are not in harmony on the point 
whether defendant must have been actually aware 
of the peril or whether it is enough that he should, 
in the exercise of ordinary care, have known of 
it.Si In some jurisdictions recovery is permitted 


only where defendant failed to exercise ordinary 
care to avoid the injury after becoming actually 
aware of the peril of the injured person or proper¬ 
ty,and mere imputed knowledge^^ or the fact that 
defendant could or should have discovered the per- 
il34 ig insufficient; as it is sometimes put, mere neg¬ 
ligent failure to discover the peril is not sufficient to 
justify application of the doctrine.^^ In other ju- 


51. Hawaii.—^Ferra&e v. Honolulu 
Rapid Transit, etc., Co., 24 Ha¬ 
waii 87. 

11 C.J. P 282 note 34 [a]. 

32. U.S.—Marshall v. Hines, C.C.A, 
Neb., 271 F. 165. 

^la.—Hulsey v. Illinois Cent. R. Co., 
5 So.2d 403, 242 Ala. 136—Honey¬ 
cutt V. Birmingham Electric Co., 
181 So. 772, 236 Ala. 221—Johnston 
V. Southern Ry. Co., 181 So. 253, 
23$ Ala. 184—Griffith Freight 

Lines v. Benson, 176 So. 370, 234 
Ala. 613—Emmett v. Alabama 
Great Southern R. Co., 146 So. 811, 
226 Ala. 310—Central of Georgia 
Ry. Co. V. Bates, 144 So, 9, 225 Ala. 
519. 

Cal.—Mangier v. Pacific Elec. Ry. 
Co., 163 P.2d 774, 71 Cal.App.2d 
815—Fire v. Gladding McBean & 
Co., 130 P.2d 143, 55 Cal.App.2d 
108, rehearing denied 130 P.2d 981, 
56 Cal.App,2d 108—Henslee v. Fox, 
61 P.2d 1176, 10 Cal.App.2d 202— 
Isham v. Trimble, 43 P.2d 581, 5 
Cal.App.2d 648—Nicolai v. Pacific 
Electric Ry. Co., 267 P. 758, 92 
Cal.App. 100. 

Ind.—Snyder v. New York Cent. R. 

Co.. 194 N.E. 796, 101 Ind.App. 258. 
N.H.—Gates v. Boston & Maine R. 
R, 37 A.2d 474, 93 N.H. 179— 
Legere v. New England Furniture 
Co., 200 A. 394, 89 N.H. 423, result 
affirmed 1 A.2d 924, 89 N.H. 423— 
Sarkise v. Boston & M. R. R., 186 
A. 332, 88 N.H. 178—Clark v. Bos¬ 
ton & M. R. R„ 173 A. 368, 87 N.H. 
36. 

N.T.—Elliott V. New York Rapid 
Transit Corporation, 56 N.E.2d 86, 
293 N.Y. 145—Hernandez y. Brook¬ 
lyn & Queens Transit Corporation, 
32 N.E.2d 542, 284 N.Y. 535—Pana- 
rese v. Union Ry. Co. of New York 
City, 185 N.E. 84, 261 N.Y. 233— 
Srogi V. New York Cent. R. Co., 
286 N.Y.S. 215, 247 App.Div. 95— 
Trbovich v. Burke, 255 N.Y.S. 100, 
234 App.Div. 384—Bragg v. Cen¬ 
tral New England R. Co., 137 N. 
Y.S. 273, 152 App.Div. 444. 

Ohio.— Coirpns Juris cited in Cleve¬ 
land Ry. Co. V. Masterson, 183 N. 
E. 873, 875, 126 Ohio St. 42, 92 A. 
L.R. 15, disapproving Cincinnati 
& H. D. R. Co. V. Kassen, 31 N.E. 
282, 49 Ohio St 230, 16 L.R.A. 674 
Corpus Juris q.uoted in Hayman 
V. Pennsylvania R. Co., 62 N.E.2d 
724, 731. 77' Ohio App. 135—Mc¬ 
Kinnon V. Pettibone, 184 N.E. 707, 


44 Ohio App. T?7, affirmed Petti- 
bone V. McKinnon, 183 N.E. 786, 
125 Ohio St. 605— Ciorpus Juris 
quoted in Ross v. Hocking Valley 
Ry. Co., 178 N.E. 852, 855, 40 Ohio 
App. 447. 

Okl.—^Aydelotte & Young v. Saun¬ 
ders, 77 P.2d 50, 182 Okl. 226. 

Or.—Rew v. Dorn, 85 P.2d 1031, 160 
Or. 368. 

S.D.—Iverson v. Knorr, 298 N.W. 28, 
68 S.D. 23. 

Tex.—East Texas Theaters v. Swink, 
177 S.W.2d 195, 142 Tex. 268— 

Turner v. Texas Co., 159 S.W.2d 
112, 138 Tex. 380—Panhandle & S. 
F. Ry. Co. V. Napier, 143 S.W.2d 
754, 135 Tex. 314—Cannady v. Dal¬ 
las Ry. & Terminal Co., Civ.App., 
219 S.W.2d 816—Texas Bus Lines 

V. Whatley, Civ.App., 210 S.W.2d 
626, refused no reversible error— 
Airline Motor Coaches v. Parks, 
Civ.App., 190 S.W.2d 142, affirmed 
193 S.W.2d 967, 145 Tex. 44—Car¬ 
penter V. Dallas Railway & Ter¬ 
minal Co., Civ.App., 163 S-W.2d 703 
—Burlington-Rock Island R. Co. v 
Pruitt, Civ.App., 160 S.W.2d 105, 
error refused—Boyd v. Chicago, R. 
I. & P. Ry. Co., Civ.App., 149 S. 

W. 2d 1053—Buggies v. John Deere 
Plow Co., Civ. App., 146 S.W.2d 
456, error refused—Short v. Nehi 
Bottling Co., Civ.App., 145 S.W.2d 
684—Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct 
—Young V. Dallas Railway & Ter¬ 
minal Co., Civ.App., 136 S.W.2d 915, 
error dismissed, judgment correct 
—Barber v. Anderson, Civ.App., 127 
S.W-2d 358, error dismissed, judg¬ 
ment correct—Malone v. City of 
Plainview, Civ.App., 127 S.W.2d 
201, error dismissed—^Autry v. 
Dallas Railway & Terminal Co., 
Civ.App., 98 S,W.2d 254, error dis¬ 
missed—Shannon v. Horn, Civ. 
App., 92 S.W.2d 1090, error dis¬ 
missed—Texas Electric Service Co, 
V. Kinkead, Civ.App., 84 S.W.2d 567, 
error dismissed—Texas & N- O. Ry. 
Co. V. Adams, Civ.App., 27 S.W.2d 
331, error dismissed—^Baker v. 
Shafter, Civ.App., 231 S.W. 349, 

45 C.J. p 990 notes 14, 16—11 C.J. p 
282 note 34 [a]. 

Source of knowledge 

Actual knowledge of peril, as a ba¬ 
sis for subsequent negligence and 
application of doctrine of discovered 
peril, may come from any source.— 
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Southern Ry. Co. v. Williams, 10 So. 
2d 273, 243 Ala. 429. 

Seeing, but not appreciating, peril 
Where a person sees another in a 
position which is in fact dangerous, 
he may not rely on dullness to ex¬ 
cuse him from not realizing the dan¬ 
ger of the position; and if he sees 
the dangerous situation he must use 
reasonable diligence in analyzing it. 
—Jones v. Yuma Motor Freight Ter¬ 
minal, 114 P.2d 438, 45 Cal.App.2d 
497—Paulos v. Market St. Ry. Co., 28 
P.2d 94, 136 Cal.App. 163—Nicolai v. 
Pacific Electric Ry. Co., 267 P. 758, 
92 Cal.App. 100. 

The Corpus Juris text rule has 
been cited as the original basis of 
the doctrine.—Mayfield v. Kansas 
City Southern Ry. Co., 85 'S.W.2d 116, 
123, 337 Mo. 79. 

33. Ala.—^Hulsey v. Illinois Cent. R. 
Co., 5 So.2d 403, 242 Ala. 136— 
Johnston v. Southern Ry. Co., 181 
So. 253, 236 Ala. 184. 

N.H.—Gates v. Boston & Maine R. 

R. , 37 A.2d 474, 93 N.H. 179—Clark 
V. Boston & M. R. R., 173 A. 368, 87 
N.H. 36. 

N.Y.—Srogi V. New York Cent. R. 
Co., 286 N.Y.S. 215, 247 App.Div. 
95. 

Or.—Rew v. Dorn, 85 P.2d 1031, 160 
Or. 368. 

Tex.—Shannon v. Horn, Civ.App., 93 

S. W.2d 1090, error dismissed— 
Smithee v. Texas «& P. R. Co., Civ. 
App., 89 S.W.2d 461, error dis 
missed. 

34. Tex.—^Panhandle & S. F. Ry. Co. 
V. Napier, 143 S.W.2d 754, 135 Tex. 
314—Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct 
—^Autry V. Dallas Railway & Ter¬ 
minal Co., Civ.App., 98 S.W.2d 254, 
error dismissed. 

35. Ala.—Griffith Freight Lines v. 
Benson, 176 So. 370, 234 Ala. 613. 

Cal.—Pire v. Gladding McBean 
Co., 130 P.2d 143, 55 Cal.App.2d 108, 
rehearing denied 130 P.2d 981, 55 
Cal. App. 2d 108—^Lasch v. Edgar, 
116 P.2d 949, 46 Cal.App.2d 726— 
Isham V. Trimble, 43 P.2d 581, 5 
CaLApp.2d 648—Nicolai v. Pacific 
Electric Ry. Co., 267 P. 758, 92 Cal. 
App. 100. 

Ind.—Snyder v. New York Cent. R. 

Co., 194 N.E. 796, 101 Ind A.pp. 258. 
N.H.—^Legere v. New England Furni- 
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risdictions recovery may be had in such cases if the 
peril, although not actually discovered, should have 
become known to defendant from the facts and cir¬ 
cumstances brought home to his knowledge,or 
could have been discovered by defendant in the ex¬ 
ercise of ordinary care in time to have avoided the 
injury,2^ particularly where defendant was under a 
duty to maintain a lookout generally.38 In other 


jursidictions, while no recovery is permitted in the 
absence of actual knowledge of the peril in time to 
avoid the injury where defendant was under no ob¬ 
ligation to keep a lookout for the person or prop¬ 
erty injured,recovery may be had if such duty 
was owing from defendant, and the peril, although 
not actually discovered, could have been discovered 
by the exercise of ordinary care in time to have 


tUT^ Co., 200 A. 294, SO N.H. 423, 
affirmed 1 A.2d 02 i, SO N.H. 423. 
N.Y.—Panarese v. Union Ry. Co. of 
New York City, 185 N.E. 84. 261 N. 
Y. 233. 

Ohio.—Cleveland Ry. Co. v. Master- 
son. 1S3 N.E. 873, 126 Ohio St. 42, 
92 A.L.R. 15—McKinnon v. Petti- 
bone, 1S4 N.E. 707, 44 Ohio App. 
117, affirmed Pettibone v. McKin¬ 
non, 1S3 N.E. 7S6, 125 Ohio St. 605. 
Tex.—Turner v. Texas Co., 159 S.W. 
2d 112. 138 Tex. 3S0—Fort Worth 
& D. C. Ry. Co. V. Capebart, Civ. 
App., 210 S.W.2d S39, refused no 
reversible error—Smithee v. Texas 
& P. R. Co.. Civ.App., SO S.W.2d 
461, error dismissed—Northern 
Texas Traction Co. v. Singer, Civ. 
App., 34 S.W.2d 920. 

36. va.—Paytes v. Davis, 157 S.E. 
557, 156 Va. 229—Barnes v. Ash¬ 
worth, 153 S.E. 711, 154 Va. 218. 

37. U.S.—Consumers Lumber & 

Veneer Co. v. Atlantic Coast Line 

R. Co.. C.C.A.Pla., 117 F.2d 329— 
Linde Air Products Co. v. Cameron, 

C. C.A.W.Va., 82 F.2d 22—Porto 
Rico Ry. Light & Pow'er Co. v. 
Miranda, C.C.A.Puerto Rico, 62 F. 
2d 479, certiorari denied Puerto 
Rico Ry., Light & Power Co. v. 
Miranda, 53 S.Ct. 593, 289 U.S. 731, 
77 L.Ed. 1480—Cheek v. Thompson, 

D. C.La., 28 F.Supp. 391, affirmed, 
C.C.A., 140 F.2d 186. 

Conn.—Doolan v. Werner, 34 A. 2d 
731, 130 Conn. 394—Corey v. Phil¬ 
lips, 10 A.2d 370, 126 Conn. 246— 
Caplan v. Arndt, 196 A. 631, 123 
Conn. 585, 119 A.L.R. 1037—Mid¬ 
dletown Trust Co. V. Armour & 
Co.. 191 A. 532, 122 Conn. 615— 
Sacks V. Connecticut Co., 146 A. 
494, 109 Conn. 221. 

t>.C.—Cobb V. Capital Transit Co., 
148 P-2d 217, 76 U-S.App.D.C. 364, 
Fla.—^Ward v. City Fuel Oil Co., 2 
So.2d 586, 147 Fla. 320—Lindsay v. 
Thomas, 174 So. 418, 128 Fla, 293. 
Ky.—^Ramsey v. Sharpely, Ky.. 171 

S. W.2d 427, 294 Ky. 286—Arthur v. 
Rose, 158 S.W.2d 652, 289 Ky. 402 
—^Hopper V. Barren Fork Coal Co., 
92 S.W.2d 776, 263 Ky. 446—Jones 
V. Gardner, 9l S.W.2d 520, 262 Ky. 
812—Lieberman v. McLaughlin, 26 
S.W.2d 753, 233 Ky. 763. 

La.—O'Connor r. Chicago, R. I. & p, 
Ry. Co., App., 40 So.2d 663—Hey- 
dorn V. New Orleans Public Serv¬ 
ice, App., 35 So.2d 893—McCormick 
& Co. V. Cauley, App., 168 So. 783 


—Loewenberg v. Fidelity Union 
Casualty Co., App., 147 So. 81. 

Md.—Pennsylvania R. Co. v. Sim¬ 
mons. 150 -V. 363, 159 Md. 114. 
Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714. 

Mich.—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich. 522—^Davidson v. 
City of Detroit, Department of 
Street Railways, 12 N.W.2d 413, 
307 Mich. 420—^Johnson v. Grand 
Trunk Western R. Co., 224 N.W. 
448, 246 Mich. 52. 

Neb.—Loudy v. Union Pac. R. Co., 
21 N.W.2d 431, 146 Neb. 676—Alles 
V. VTiite Motors Co., 2 N.W.2d 597. 
141 Neb. 78—Nyegomir v. Union 
Pac. R. Co., 264 N.W. 879, 130 Neb. 
380. 

Nev.— Corpus Juris cited in Styris v. 
Folk, 146 F.2d 782, 785, 62 Nev. 
208—Deiss v. Southern Pac. Co., 
47 P.2d 928, 56 Nev. 151, rehearing 
denied 53 P-2d 332, 56 Nev. 151. 
N.M.—Floeck v. Hoover, 195 P.2d 86, 
52 N.M. 193. 

N.C.—Ingram v. Smoky Mountain 
Stages, 35 S.E.2d 337, 225 N.C. 444. 
N.D.—Raniage v. Trepanier, 283 N.W. 
471, 69 N.D. 19. 

Pa.—Curt V. Ziman, 12 A, 2d 802, 140 
Pa.Super. 25. 

Va.—^Nelson v. Dayton, 36 S.E.2d 535, 
184 Va. 754—^IVillard Stores v. 
Cornnell, 23 S.E.2d 761, 181 Va. 
143—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207—Dobson-Peacock 
V. Curtis, 186 S.E. 13, 166 Va. 550 
—Paytes v. Davis, 157 S.E. 557, 156 
Va. 229. 

W.Va.—Emery v. Monongahela West 
Penn Public Service Co., 163 S.E. 
620, 111 W.Va. 699— Corpus Juris 
cited in Smith v. Gould, 159 S.E. 53, 
56, 110 W.Va. 579, 91 A.L.R. 28. 

45 C.J. p 991 note 17—11 C.J. P 282 
note 34 [a]. 

Rule criticized 

“The logic of the doctrine of the 
last clear chance calls for actual 
knowledge so that impending injury 
may be averted. Imputed knowledge 
affords no such clear chance. Why 
indeed should knowledge be imputed 
to the defendant without also imput¬ 
ing it to the plaintiff? Why mete 
out a measure to one litigant differ¬ 
ent from that to the other? Why 
should justice thus discriminate? Is 
the duty of one to preserve himself 
from injury less than the duty of 
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another to so preserve him?”—Keller 
V. Norfolk & W. Ry. Co., W.Va, ISB 
S.E. 50, 52, 109 W.Va. 522. 

Defendaait^s duty begins, under the 
last clear chance doctrine, when the 
injured person's peril might have 
been discovered.—^Weintraub v. Cin¬ 
cinnati, N. & C. Ry. Co., 184 S.W.2d 
345, 299 Ky. 114—Coburn v. Louis¬ 
ville & N. R. Co., 174 S.W. 2 d 775, 295 
Ky. 530. 

As to a trespasser or licensee, de¬ 
fendant is liable under the last clear 
chance doctrine only where he had 
actual knowledge of the peril; con¬ 
structive notice is insufficient—Duff 

V. U. S., C.A.Md., 171 P.2d 846. 

38. Ky.—^Weintraub v. Cincinnati, 
N. & C. Ry. Co., 184 S.W.2d 345 , 
299 Ky. 114. 

Va.—Barnes v. Ashworth, 153 g.E. 
711, 154 Va. 218. 

W. Va.—Smith v. Gould, 159 S.E. 63, 
110 W.Va. 579, 91 A.L.R. 28. 

39. U.S.—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149. 

Ariz.—Santa Fe P. & P. Ry. Co. v. 

Ford, 85 P. 1072, 10 Ariz. 201. 
Iowa.—Reynolds v. Aller, 284 N.W. 
825, 226 Iowa 642—Groves v. Web¬ 
ster City, 270 N.W. 329, 222 Iowa 
849—Lynch v. Des Moines Ry. Co., 
245 N.W. 219, 215 Iowa 1119— 

Graves v. Chicago, R. I. & P. Ry. 
Co., 222 N.W. 344, 207 Iowa 30. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Mayfield v. 

Kansas City Southern Ry. Co., 85 
S.W.2d 116, 337 Mo. 79—Body v. 
Lonsdale, App., 158 S.W.2d 203— 
Camp V. Kurn, 142 S.W.2d 772, 236 
Mo.App. 109—^Woods v. Moore, 
App., 48 S.W.2d 202. 

Mont.—Stricklin v. Chicago, M. & St. 
P. Ry. Co., 197 P. 839, 59 Mont. 367 
—Dahmer v. Northern Pac. R. Co., 
136 P. 1059, 142 P. 209, 48 Mont. 
152. 

Tenn.—Tennessee Electric Power Co. 

V. Day, 10 Tenn.App. 334. 

45 C.J. p 991 note 18. 

Knowledge of probability 

In order for defendant to have had 
actual knowledge of the peril it is 
not necessary that lie should have 
actually known that an accident 
would be inevitable if he failed to 
exercise care; it is sufficient if the 
peril was so imminent as to appear 
probable to a person of ordinary pru¬ 
dence.—Winegardner v. Manny, 21 N. 
W.2d 209, 237 Iowa 412. 
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avoided the The latter rule, however, has 

been limited to situations arising in public places or 
places public in nature because frequented and used 
by many people^^ and to situations in which there 
is a general duty to maintain a lookout at all times, 
as distinguished from a situation in which a duty to 
maintain a lookout arises out of the circumstances 
of the particular occasion only.^^ in several juris¬ 
dictions it has been held there may be a recovery 
if the peril, although not actually discovered, could 
have been discovered by defendant in the exercise 
of ordinary care in time to have avoided the injury, 
and the negligence of the injured person in placing 


himself in the position of danger had ceased or be¬ 
come passive "but, as discussed infra § 139, 
where that negligence continued up to the time of 
the injury, there can be no recovery unless defend¬ 
ant actually saw the injured person or property in 
time to have avoided the accident. 

Even where imputed knowledge is sufficient to 
make the doctrine applicable, there can be no recov¬ 
ery by one who negligently exposed himself or his 
property to danger if defendant, by the exercise of 
ordinary care, could not have become aware of the 
peril in time to make any effort to avoid the in¬ 
jury defendant was not under a duty to antici- 


^ U.S. — McElwee v. Curtiss- 
Wright Corp., D.C.Mo., 70 F.Supp. 
97. 

Ariz.—Casey v. Marshall, 169 P.2d 84, 
64 Ariz. 260—Barry v. Southern 
Pac. Co., 166 P.2d 825, 64 Ariz. 116- 
Kan.— Leinbach v. Pickwick Grey¬ 
hound Lines, 23 P.2d 449, 138 Kan. 
50, 92 A.L.R. 1. 

Mo.^—Johnson v. Hurck Delivery 
Service, 187 S.W.2d '200, 353 Mo. 
1207—Knorp v. Thompson, 175 S. 
^.2(1 889, 352 Mo. 44—Zickefoose v. 
Thompson, 148 S.W.2d 784, 347 Mo. 
579 —Corpus Juris quoted in Duck¬ 
worth V. Dent, 142 S.W.2d 85, 86, 
346 Mo, 518—^Pitcher v. Schoch, 139 
S.W.2d 463, 345 Mo. 1184—^State ex 
rel. Brosnahan v. Shain, 126 S.W. 
2d 1193, 344 Mo. 404—Bates v. 
Brown Shoe Co., 116 S.W.2d 31, 342 
Mo. 411—^Perkins v. Terminal R. 
Ass'n of St. Louis, 102 S.W.2d 915, 
340 Mo. 868—^Womack v. Missouri 
Pac. R. Co., 88 S.W.2d 368, 337 Mo. 
1160—Homan v. Missouri Pac. R* 
Co., 64 S.W.2d 617, 334 Mo. 61, cer¬ 
tiorari denied Missouri Pac. R. Co, 
V. Homan, 54 &.€!. -561, 291 U.S. 683, 
78 L.Ed. 1070—Sing v. St. Louis- 
San Francisco Ry. Co., 30 S.W.2d 
37, Kansas law—Guenther v. St, 
Louis, I. M. & S. R. Co., 8 S.W. 371, 
95 Mo. 286, affirmed 18 S.W. 846. 
108 Mo. 18—Gustin Bacon Mfg. Co. 

V. Union Pac. R. Co., App., 219 S.W. 
2d 654—^White v. Kansas City Pub¬ 
lic Service Co., 193 S.W.2d 60, 239 
Mo.App. 571—Gurwell v. Jefterson 
City Lines, 192 S-W.2d 683, 239 
Mo. App, 305—Partney v. Agers, 
187 S.W.2d 743, 2'3S Mo.App. 764— 
Hutchison v. Thompson, App., 167 
S.W.2d 96, transferred, see. Sup., 
175 S.W.2d 903—Spriggs v. Calumet 
Cab Co., App., 161 S.W.2d 741— 
Body V. Lonsdale, App., 158 S.W.2d 
203—Thomasson v. Henwood, 146 S. 

W. 2d 88, 235 Mo.App. 1211—Camp 
V. Kurn, 142 S.W.2d 772, 235 Mo. 
App. 109—^Woods V. Moore, App., 
48 S.W.2d 202. 

Tenn.—Ogle v. Knoxville Power & 
Light Co., 8 Tenn.App. 153. j 


Utah.—Knutson v. Oregon Short 
Dine R. Co., 2 P.2d 102, 78 Utah 145. 
45 C.J. p 991 note 19. 

Pormer strict rule relaxed 

The humanitarian doctrine orig¬ 
inally was based on defendant’s ac¬ 
tual superior knowledge of plaintiff's 
peril from which duty of care arose, 
hence doctrine applied only to ac¬ 
tually discovered peril, hut the rule 
has been extended in this state to 
include discoverable peril in proper 
cases.—Mayfield v. Kansas City 
Southern Ry. Co., 85 S.W.2d 116, 337 
Mo. 79. 

Basis of applying doctrine 

Failure to maintain a lookout 
where there is a duty to do so does 
not of itself bring the humanitari¬ 
an doctrine into operation, since such 
failure is merely primary negligence; 
the effect of such failure is to create 
the condition under which the hu¬ 
manitarian doctrine, as extended to 
discoverable peril, is applicable.— 
Johnson v. Terminal R. Ass’n of St. 
Louis, 191 S.W.'2d 676, 354 Mo. 800— 
Trower v. Missouri-Kansas-Texas R. 
Co., 184 S.W.2d 428, 353 Mo. 757— 
Mayfield v. Kansas City Southern Ry. 
Co., 85 S.W.2d 116, 337 Mo. 79. 

41. Mo.—State ex rel. Brosnahan v. 
Shain, 126 S.W.2d 1193, 343 Mo. 404 
—Mayfield v. Kansas City South¬ 
ern Ry. Co., 85 S.W.2d 116, 337 Mo. 
79. 

Sporadic XLse of place does not con¬ 
stitute such user thereof as to in¬ 
voke humanitarian rule respecting 
discoverable peril.—^Kobusch v. Ru- 
beroid Co., 194 S.W.2d 911, 355 Mo. 
48—State ex rel. Brosnahan v. Shain, 
126 S.W.2d 1193, 343 Mo. 404. 

42. Mo.—Mayfield v. Kansas City 
Southern Ry. Co., 86 S.W.2d 116, 
337 Mo. 79. 

Beason for rule 

The humanitarian rule cannot be 
extended to include discoverable per¬ 
il, merely by showing circumstances 
from which there cTould arise a duty 
to be on the lookout at a particular 
time, since violation of such duty is 
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I primary negligence only, as it does 
not show a continuing duty to be on 
the lookout at the place of accident, 
which is essential to create the duty 
necessary to invoke the humanitari¬ 
an rule where the peril was discover¬ 
able.—Mayfield v. Kansas City South¬ 
ern Ry. Co., supra. 

43. La.—^Davidson v. American Drug 
Stores, App., 175 So. 157. 

Ohio.—Overholser v. Pure Oil Co. 

’27 Ohio N.P.,N.S.. 107. 

Wash.—Everest v. Riecken, 193 P.2d 
353, 30 Wash.2d 683—Thompson v. 
Porter, 151 P.'2d 433, 21 Wash.2d 
449—Hopp V. Northern Pac. Ry. 
Co., 147 P.2d 950, 20 Wash.2d 439— 
Portland-Seattle Auto Freight v. 
Jones, 131 P.2d 736, 15 ■Wash.2d 
■603—Hynek v. City of Seattle, HI 
P.2d 247, 7 Wash.2d 386—Chadwick 

V. Ek. 95 P.2d 398, 1 Wash.2d 117 
—Scott V, City of Seattle, 83 P.2d 
351, 196 Wash. 464—^Reamer v. 
Walter H. C. Griffiths, Inc., 291 P. 
714, 158 Wash. 665—Zettler v. City 
of Seattle, 279 P. 570, 153 Wash. 
179—^Larson v. Tacoma Ry. & Pow¬ 
er Co.. 264 P. 419, 146 Wash. 660. 

45 C.J. p 991 note 20. 

Duty to maintain lookout 

Where defendant did not actually 
see plaintiffis peril, but by keeping 
reasonably careful lookout should 
have appreciated peril in time, by 
reasonable care, to avoid injury, and 
failure to escape injury resulted from 
failure to keep lookout and exercise 
care, defendant was liable only when 
plaintiff’s negligence had terminated 
or culminated in perilous situation 
from which plaintiff could not, by 
reasonable care, extricate himself.— 
Peterson v. Great Northern Ry. Co., 
7 P.2d 963, 166 Wash. 638. 

44. La.—Gauthier v. Foote, App., 12 
So.2d 9. 

Mo.—Kobusch v. Ruberoid Co., 194 S. 

W. '2d 911, 35-5 Mo. 48. 

45 C.J. p 990 note 12. , 

“In applying the rule, we have 
consistently recognized that the de¬ 
fendant must, as a matter of fact, 
have the last clear chance. It is not 
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pate or search for unlawful or careless acts of the 
injured person.^® Actual knowledge is unnecessary 
where defendant was guilty of negligence so reck¬ 
less as to betoken indifference to knowledge.^® 

e. Opportunity to Avoid Injury 

In order to make the iast clear chance doctrine ap- 
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plicable, the defendant must have had a clear opportun- 
ity to avert the accident by the use of due care. 

In order to make the last clear chance doctrine 
applicable it is necessary that defendant should have 
had the ability and opportunity to avert the injury 
by the use of due care.'^'^ The doctrine is clearly 


a speculative chance or a possible 
chance. In each case there must be 
proven facts which justify the con¬ 
clusion that the plaintiff’s peril 
should have been discovered. Such 
peril must be reasonably obvious-”' 
—Swift & Co. V. Thompson's Adni’r, 
214 S.W.2d 75S, 760. 308 Ky. 523. 

45. Mich.—Rosenfeld v. City of De¬ 
troit. 265 N.W. 490, 274 Mich. 550 
—Camp V. Spring, 217 N.W. 917, 
241 Mich, 700. 

Pa.—Curt V. ?:fman. 12 A.2d 802, 140 
Pa.Super. 25. 

46. N.Y.—Trbovich v. Burke, 255 N. 
Y.S. 100. 234 App.Div. 3S4. 

Wash.—Chapin v. Sti<'kel, 22 P.2d 
290, 173 Vrash. 174. 

47. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 F.2d 80—Jerrell v. New Y’ork 
Cent. R. Co., C.C.A.N.Y., 68 F.2d 
856, certiorari denied New York 
Cent. R. Co. v. Jerrell, 54 S.Ct. 
780. 292 U.S. 646, 78 L.Ed. 1497— 
Walker v. East St. Louis & S. Ry. 
Co., C.C.A.MO., 25 P.2d 579—Mast v. 
Illinois Cent, R. Co., D.C.Iowa, 79 
F.Supp. 149. 

Cal,—Bonebrake v. McCormick, App., 
201 P.2d 558—Ralston v. Hewitson, 
185 P.2d 644. 82 Cal,App.2d 143— 
Folger V, Richfield Oil Corp., 182 
P,2d 337, 80 CaI.App.2d 655—Man¬ 
gier V. Pacific Elec. Ry. Co., 163 P. 
2d 774, 71 Cal.App.2d 815—Johnson 
V. Sacramento Northern Ry., 129 P. 
Sd 503, 54 Cal.App.2d 528—Lasch v. 
Edgar, IIS F.2d 949, 46 Cal.App.2d 
726—Jones v. Yuma Motor Freight 
Terminal, 114 P.2d 438, 45 Cal.App. 
2d 497—^Johnson v. Southwestern 
Engineering Co,, 107 P.2d 417, 41 
Cal.App.2d 623—^Argo v. Southern 
Pac. Co., 104 P.2d 77, 39 Cal.App.2d 
706—Heroux v, Atchison, T. & S. 
F. Ry. Co., 82 P.2d 620, 28 Cal.App. 
2d 401, motion denied 86 P.2d 841, 
transfer denied 93 P.2d 805, 14 Cal. 
2d 285, transferred, see 94 P.2d 
820, 36 Cal,App.2d 12S—Guyer v. 
Pacific Electric Ry. Co., 75 P.2d 
550, 24 Cal.App.2d 499—Gardini v. 
Arakelian, 64 P.2d 181, 18 Cal.App. 
2d 424—Curtis v. Pacific Electric 
By. Co., 59 P.2d 890, 15 Cal.App.2d 
580—Rasmussen v. Fresno Traction 
Co., 59 P.2d 617, 16 CaLApp.2d 356 
—Erwin v. Morris, 51 P.2d 149, 10 
CaLApp.2d 168—Korchak v. Pacific 
Electric Ry. Co., 48 P.2(i 752, 9 
Cal.App. 2d 89—Smith v. Pacific 
Greyhound Coirporation, 35 P.2d 
169, 139 Cal .App. 696—Rasmussen 


V. Fresno Traction Co., 32 P.2d 
1091, 13S Cal.App. 540—Choquette 
V. Key System Transit Co., 5 P.2d 
921, IIS Cal.App. 643—Bence v. 
Teddy’s Taxi. '297 P. 128, 112 Cal. 
App. 636—Nicolai v. Pacific Elec- 
i trie Ry, Co., 267 P. 768, 92 Cal. 
App. 100—Bagwill v. Pacific Elec¬ 
tric Ry. Co., 265 P. 517, 90 Cal.App. 
114. 

Conn.—Doolan v. Werner, 34 A.2d 
731, 130 Conn. 394—Caplan v. 

Arndt 196 A. 631, 123 Conn. 585, 
119 A.L.R. 1037—Middletown Trust 
Co. V. Armour & Co., 191 A. 532, 
122 Conn. 615—Rix v. Stone, 163 
A. 25S, 115 Conn. 658—^King v. Con¬ 
necticut Co., 149 A. 219, 110 Conn. 
. 615—Sacks v. Connecticut Co., 146 
A. 494, 109 Conn. 221—Fine v. Con¬ 
necticut Co., 103 A. 901, 92 Conn. 
626. 

D.C.—Cobb V. Capital Transit Co., 148 
P.2d 217, 76 U.S.App.D.C. 364. 

Fla.—Merchants’ Transp. Co. v. Dan¬ 
iel. 149 So. 401, 109 Fla. 496. 
Ind.—Smith v. Mills, 185 N.E. 327, 
98 Ind.App. 543. 

Iowa.—Reynolds v. Aller, 284 N.W. 
825, 226 Iowa 642—Groves v. 

Webster City, 270 N.W. 329, 222 
Iowa 849—^Rutherford v. Gilchrist, 
255 N.W. 516, 218 Iowa 1169—Ho¬ 
gan V. Nesbit, 246 N.W. 270, 216 
Iowa 75. 

Kan.—Ross v. Fleming, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279—Gibson 
V. Bodley, 133 P.2d 112, 156 Kan. 
338. 

Ky.—Ramsey v. Sharpley, 171 S.W. 
2d 427, 294 Ky. 286—^Hopper v. Bar¬ 
ren Fork Coal Co., 92 S.W.2d 776, 
263 Ky. 446—^Hensley v. Braden, 91 
S.W.2d 34, 262 Ky. 672-—^Lieberman 
V. McLaughlin, 26 S.W.2d 753, 233 
Ky, 763. 

La.—Rottman v. Beverly, 165 So. 153, 
183 La, 947—Bailey v. Reggie, 
App,. 22 So.2d 698—Barnes v. Tex¬ 
as & Nevr Orleans R. Co., App., 16 
So.2d 600—^Norwood v. Bahm, 129 
So. 183, 14 La.App. 261. 

Me.—Collins v. Maine Cent. R. Co., 
4 A.2d 100, 136 Me, 149. 

Mich.—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich, 522—Davidson v. 
City of Detroit, Department of 
Street Railways, 12 N.W. 2 d 413, 307 
Mich. 420—Mallory v. Pitcairn, 11 
N.W.2d 318, 307 Mich. 40—Sloan v. 
Ambrose, 1 N.W.2d 505, 300 Mich. 
188—Gallagher y. Walter, 299 N.W. 
811, 299 Mich. 69—^Agranowitz v. 
Levine, 298 N.W. 388, 298 Mich. 
18 — Wilson V. Michigan Interstate 
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Motor Freight. 281 N.W. 552. 2«6 
Mich. 99—^Wells v. Oliver, 277 NAV 
872, 283 Mich, 168. 

Mo.—Blaser v. Coleman, 213 S.W. 2 (i 
420—Murphy v. Atchison, T. & S. P 
Ry. Co., 197 S.W.2d 632, 35.1 Mo* 
643—^Wright v. Spieldoch, 193 S.W. 
'2d 42, 354 Mo. 1076—Roach v. Kan¬ 
sas City Public Service Co., 14i S. 
W. 2 d 800—Massman v. Kansas City 
Public Service Co., 119 S.W.2d 833 
— Allen V. Kessler, 64 S.W. 2 d 630— 
Wilson V. Wells, 13 S.W.2d 641, 
321 Mo. 929—Gustin Bacon Mfg 
Co. V. Union Pac. R. Co., App., 219 
S.W.2d 654—Gurwell v. Jefferson 
City Lines, 192 S.W. 2 d 683, 239 Mo. 
App. 305—Ramel v. Kansas City 
Public Service Co., App., 187 S.W. 
' 2 d 492—Fitzgerald v. Thompson, 
184 S.W.2d 198, 238 Mo.App. 646 
—Hutchison v. Thompson, App., 
167 S.W.2d 96, transferred, see, 
Sup., 175 S.W.2d 903—Harry v. 
Thompson, App., 166 S.W.2d 795 
—Dody V. Lonsdale, App., 158 S. 
W.2d 203—Rafferty v. Levy, App., 
153 S.'W.2d 765—Thomasson v. 

Henwood, 146 S.W.2d 88 , 235 Mo. 
App. 1211—Camp v. Kurn, 142 S. 
W.2d 772, 235 Mo.App. 109—Swain 
V. Anders, 140 S.W.2d 730, 235 Mo. 
App. 125—Freed v. Mason, App., 
137 S.W.2d 673—Housley v. Ber¬ 
ber! ch Delivery, App., 87 S.W.2d 
209—^Anderson v. St. Louis-San 
Francisco Ry. Co., App., 63 S.W.2d 
182—La Pont v. Bryant, App., 60 
S.W.2d 415—^Woods v. Moore, App., 
48 S.W.2d 202—Jochens v. Neville, 
App., 22 S.W.2d 887. 

Neb.—Loudy v. Union Pac. R. Co., 21 
N.W.2d 431, 146 Neb. 676—Ellis 

V. Union Pac. R. Co., 19 N.W.2d 
641, 146 Neb. 397, opinion adhered 
to 22 N.W.2d 305, 147 Neb. 18, re¬ 
versed on other grounds 67 S.Ct. 
1598, 329 U.S. 649, 91 L.Ed. 572. 

N.H.—^Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 90 N.H. 2l—Legere 
V. New England Furniture Co., 200 
A. 394, 89 N.H. 423, affirmed 1 A.2d 
924, 89 N.H. 423—Sarklse v. Bos¬ 
ton & M. R. R., 186 A 332, 88 N. 
H. 178—Clark v. Boston & M. R. R, 
173 A. 368, 87 N.H, 36. 

N.M.—^Floeck v. Hoover, 195 P.2d 86, 
52 N.M. 193. 

N.Y.—Snyder v. Union Ry. Co, of 
New York City, 255 N.Y.S. 165, 234 
App.Div. 320. 

N-C-—Ingram v. Smoky Mountain 
Stages, 35 S.E.2d 337, 225 N.C. 444. 

N.D.—Stelter v. Northern Pac. Ry. 
Co., 299 N.W. 310, 71 N.D. 214— 
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inapplicable where the peril^S and defendant’s dis¬ 
covery of the peril or his duty to discover it^® arose 
so shortly before the accident as to afford him no 
opportunity by the exercise of the greatest possible 
diligence,to avoid the injury. The doctrine con¬ 


templates a last *'clear” chance, not a last “possible” 
chance, to avoid the accident it must have been 
such a chance as would have enabled a reasonably 
prudent man in like position to have acted effective- 
ly.52 According to some authorities, the fact that 


RamsLg’e v. Trepa.nier, 283 N-W. 
471, 69 N.I>. 19. 

Qjijo.—Preihs v. Taxicabs of Cincin¬ 
nati, 186 N.E. 832, 45 Ohio App. 
129 —Cohen v. Smith, 159 N.E. 329, 
26 Ohio App. 32. 

—East Texas Theatres v. Swink, 
177 SAV.2d 195, 142 Tex. 268— 
Elder v. Panhandle Stages Shuttle 
Service, Civ.App., 189 S.W.2d 762, 
affirmed 193 S.W.2d 170. 144 Tex. 
g 3 g—Carpenter v. Dallas Railway 
& Terminal Co., Civ.App., 163 S-W. 
'2d *703—Burlington-Rock Island R. 
Co. V. Pruitt, Civ.App., 160 S.W.2d 
105, error refused—Dallas Railway 
& Terminal Co. v. Bishop, Civ.App., 
153 S.W.2d 298—Boyd v. Chicago, 
R. I. & P. Ry. Co., Civ.App., 149 S. 
W.2d 1053—Ruggles v. John Deere 
Plow Co., Civ.App., 146 S.W.2d 456, 
error refused—Short v. Nehi Bot¬ 
tling Co., Civ.App., 145 S.W.2d 684 
—^Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct 
—Burton v. Billingsly, Civ.App., 
129 S.W.2d 439, error refused—Pan¬ 
handle & Santa F4 Ry. Co. v. Na¬ 
pier, Civ.App., 117 S.W.2d 826, re¬ 
versed on other grounds 143 S.W. 
2d 754, 135 Tex. 314—Texas Elec¬ 
tric Service Co. v. Kinkead, Civ. 
App., 84 S.W.2d 567, error dismiss¬ 
ed—Baker v. Shatter, Civ.App., 
231 S.W. 349. 

Utah.—Holmgren v. Union Pac. R. 
Co., 198 P.2d 459—Graham v. John¬ 
son, 172 P.2d 665, 109 Utah 365. 

Va.—Jenkins v. Johnson, 42 ’S.E.2d 
319. 186 Va. 191—Yellow Cab Cor¬ 
poration of Abingdon v. Henderson, 
16 S.E.2d 389, 178 Va. 207—Vir¬ 
ginia Stage Lines v. Lesny, 8 S.B. 
■2d 2-59, 175 Va. 351—Hutcheson v. 
Misenheimer, 194 S.E. 665, 169 Va. 
511. 

Wash.—Tosto V. City of Seattle, 171 
P.2d 194, 25 Wash.2d 281—Rettig v. 
Coca-Cola Bottling Co., 156 P.2d 
914, 22 Wash.2d 5'72—Frowd v. 
Marchbank, 283 P. 467, 154 Wash, 
634. 

W.Va.—Vaughan v. Oates, 37 S.E.2d 
479, 1'28 W.Va. 554. 

Care required on discovery of plain¬ 
tiffs peril see infra § 138. 

The time of discovery is a crucial 
issue in cases involving the doctrine 
of discovered peril.—Turner v. Texas 
Co., 159 SW.2d 112, 138 Tex. 380— 
Texas & N' O. R. Co. v. Burden, Civ. 
App., 196 S.W.2d 707, reversed on oth¬ 
er grounds 203 S.W.2d 522, 146 Tex. 
169—Texas Electric Ry. Co. v. Woot¬ 
en, Tex.Civ.App., 173 S.W.2d 463, er¬ 
ror refused—Thurmond V. Pepper, 


Tex.Civ.App., 119 S.W.2d 900, error 
dismissed. 

Time to act effectually is implicit 
in the doctrine of the last clear 
chance. 

U.S.—Schoen v. Western Union Tele¬ 
graph Co., C.C.AFla., 135 P.2d 967. 
Wash.—Colwell v. Nygaard, 112 P.2d 
838, 8 Wash.2d 462—^Hynek v. City 
of Seattle, 111 P.2d 247, 7 Wash.2d 
386—^Erickson v. Barnes, 107 P.2d 
348, 6 Wash.2d 2ol—Bteen v. Hed- 
strom, 63 P.2d 507, 189 Wash. 75. 
W.Va.—Lynch v. Alderton, 20 S.E.2d 
657, 124 W.Va. 446—Milby v. Diggs, 
189 S.E. 107, 118 W.Va. 56—Emery 
V. Monongahela West Penn Public 
Service Co., 163 S.E. 620, 111 W.Va. 
699—Juergens v. Front, 163 S.E. 
618, 111 W.Va. 670. 

48. U.S.—Schoen v. Western Union 
Telegraph Co., C.C.A.Fla., 135 F.2d 
967. 

Mo.—^Lotta V. Kansas City Public 
Service Co., 117 S,W.2d 296, 342 Mo. 
743. 

Utah.—Graham v. Johnson, 172 P.2d 
665, 109 Utah 365. 

Va.—Stark v. Hubbard, 48 S.E. 2d 216, 
187 Va. 8'20—Jenkins v. Johnson, 42 
S.E.2d 319, 186 Va. 191—Hutcheson 
V, Misenheimer, 194 S.E. '665, 169 
Va, 511. 

49. D.C.—^Landfair v. Capital Trans¬ 
it Co., 165 F.2d 255, S3 U.S.App.D.C. 
60—Capital Transit Co. v. Grimes, 
164 F.2d 718, 82 U.S.App.D.C. 393, 
certiorari denied 68 S.Ct. 664, 333 
U.S. 845, 92 L.Ed. 1129—Dean v. 
Century Motors, 154 F.2d 201, 81 
U.S.App.D.C. 9, 

Fla.—^Ward v. City Fuel Oil Co., 2 
So.2d 586, 147 Fla. 320. 

Neb.—Ellis v. Union Pac. R. Co., 19 
N.W.2d 641, 146 Neb. 397, opinion 
adhered to 22 N.W.2d 305, 147 Neb. 
18, reversed on other grounds 67 

S. Ct. 698, 329 U.S. 649, 9l L.Ed. 
672. 

Okl.—^Kurn v. Casey, 141 P.2d 1001, 
193 Okl. 192—^Kurn v. McCoy, 102 
P.2d 177, 187 Okl. 210—Atchison, 

T, & S. F. Ry. Co. v. Howard, 98 
P.2d 914, 186 Okl. 446. 

Tex,—Schuhmacher Co. v. Posey, 215 
S.W.2d 880. 

Wash.—Rettig v. Coca-Cola Bottling 
Co., 156 P.2d 914, 22 Wash.2d 572. 

Practically simultaxLeoas with acci¬ 
dent 

Last clear chance rule is generally 
applied to cases in which there is a 
distinct sequence of events which 
gives party sought to be charged a 
last clear chance to avoid conse¬ 
quences of injured person’s original 
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negligence after discovery of injured 
person’s peril but ordinarily not to 
cases in which act creating peril oc¬ 
curs practically simultaneously with 
happening of accident and does not 
give person sought to be charged a 
last clear chance to avoid accident 
after discovering injured person’s 
peril.—Johnson v. Sacramento North¬ 
ern Ry., 129 P.2d 503, 54 Cal.App.2d 
528—Baecht v. Marsh Bros. & Gar- 
denier, 4 P.2d 585, 118 Cal.App. 63 
—Poncino v. Reid-Murdoch & Co., 
28 P.2d 932, 136 Cal.App. 223. 
Computation of time from appearance 
of i>€ril 

Sufficiency of time for effective ef¬ 
fort should be computed from time 
that peril became apparent to de¬ 
fendant or in exercise of reasonable 
care should have been apparent.— 
Vaughan v. Oates, 37 S.E.2d 479, 128 
W.Va. 554. 

50. Cal.—Schooley v. Fresno Trac¬ 
tion Co., '206 P. 481, 56 Cal.App. 
705. 

51. Cal.—^Poncino v. Reid-Murdoch 
& Co., 28 P.2d 932, 136 Cal.App. 
223. 

Ky.—Swift & Co. v. Thompson’s 
Adm’r, 214 S.W.2d 758, 308 Ky. 
529. 

La.—Hebert v. Meibaum, La.App., 19 
So.2d 629, affirmed 24 So.’2d 297, 
209 La. 156—Daly v. Employers 
Liability Assur. Corporation, Lim¬ 
ited, of London, England, App., 1'5 
So.2d 396. 

Mo.—Knorp v. Thompson, 167 S.W.2d 
105, transferred, see 175 S.W.2d 889, 
352 Mo. 44—Power v. Frischer, 87 
S.W.2d 692, 229 Mo.App. 1056— 
Burton y. Joyce, App., 22 S.W.2d 
890. 

N.H.—Gaudette v. McLaughlin, 189 
A. 872, 88 N.H. 368—Ramsdell v. 
John B. Varick Co., 170 A. 12, 86 
N.H. 4'57. 

Tex.—Schuhmacher Co. v. Posey, 215 
S.W.2d 880. 

Utah.—Holmgren v. Union Pac. R. 
Co., 198 P.2d 459—Graham v. John¬ 
son, 172 P.2d 665, 109 Utah 365- 
Va.—Virginia Stage Lines v. Lesny, 

8 S.E.2d 259, 175 Va. 351. 

Wash,—^Shultes v. Halpin, 206 P.2d 

1201. 

“The last chance must be a clear 
one, reasonably found to be fairly 
given."—Paulette v. Boston & M. R. 
R.. 183 A. 863, 864, 88 N.H. 10— 
Morrison v. Boston & M. R. R., 164 
A. 553, 556, 86 N.H. 17‘6, 

52. La.—Hebert v. Meibaum, App.^ 
19 ■So.2d 629, affirmed 24 So.2d 297. 
209 La. 166. 
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it was defendant's conduct before the peril arose 
that made him unable to avert the accident after the 
peril arose does not change the rule so as to make 
the doctrine applicable,at least where the pre¬ 
existing cause was not susceptible of being removed 
after the discovery of the danger and before the in¬ 
jury was done but other authorities hold that, 
where defendant's inability to avert the accident 
was due to his own antecedent negligence, the doc¬ 
trine is applicable and plaintiff will be permitted to 
recover.^^ 

§ 133^ - Care Required on Discovery of 

Plaintiff's Peril 

It is essential to the application of the last clear 
chance doctrine that the defendant, with actual or con¬ 
structive knowledge and appreciation of the imminent 
peril of the plaintiff and with a clear opportunity to avoid 


65 C.J.S. 

the accident, should then or thereafter have failed to use 
the degree of care required of him under the clrcum- 
stances and have failed to avail himself of the opportunity 
to avoid the injury. ^ 

Defendant's liability under the last clear chance 
or humanitarian doctrine is generally determined 
from what he did or failed to do at the time and 
after the peril arose^^ and he discovered, or should 
have discovered, such peril.57 Defendant’s primary 
and antecedent negligence, regardless of its nature, 
is of no consequence it is essential to the appli- 
cation of the doctrine that defendant, with actual 
or constructive knowledge and appreciation of the 
imminent peril and with a clear opportunity to avoid 
the accident, should then or thereafter have failed 
to use the degree of care required of him under the 
circumstances and have failed to avail himself of 
the opportunity to avoid the injury.59 Under the 


53. Mo.—Blaser v. Coleman, 213 S. 
W.2d 420—Zickefoose v. Tlioinpson, 
148 S.*VV.2d 784, 347 Mo. 679. 

54. tJ.S.—Atchison, etc., R. Co. v. 
Taylor, Okl., 19$ F. 878, 116 C.C.A. 
440—Illinois Cent. R. Co. v. Nel¬ 
son, Neb., 173 F. 915, 97 C.C.A. 331. 

65. Utah.—Thompson v. Salt Lake 
Rapid-Transit Co., 52 P. 92, 16 Utah 
*281, 67 Am.S.R. 621, 40 L.R.A. 172. 
45 C.J. p 993 note 33. 

56 . Colo.—^Woods V. Siegrist, 149 P. 
2d 241, 112 Colo. 257. 

D.C.—Landfair v. Capital Transit 
Co., 165 P.2d 25‘5, 83 U.S.App.D.C. 
60. 

Mo.-<!arpenter v. Kurn, 136 S.W.2d 
997, 345 Mo. 8*77, Oklahoma law— 
Gardner r. Turk, 123 S.W.2d 158, 
343 Mo. 899—^Hagerman v. Rodgers, 
App., 101 S.W.2d 526. 

57. Mo.—^Hendrick v. Kurn, 179 S. 
W.2d 717, 352 Mo. 84S—Phillips v. 
Henson, SO S.W.2d 1065, 32$ Mo. 
282—Disano v. Hall, App., 14 S.W. 
2d 4S3. 

Mont.—Collins v. Crimp, 8 P-2d 796, 
91 Mont. 326. 

N.H.—Lege re v. New England Fur¬ 
niture Co., 200 A. 394, 89 N.H. 423, 
result affirmed 1 A.2d 924, S9 N.H. 
423. 

Oki.—Kurn v. Casey, 141 P.2d 1001, 
193 Okl. 192. 

Or.—Rew v. Dom, 85 P.2d 1031. 160 
Or. 368. 

Tenn.—Southern Ry. Co. v. "WTialey, 
98 S.W.2d 1061, 170 Tenn. 688. 

Tex.—Elder v. Panhandle Stages 
Shuttle Service, Civ.App., 189 S.W. 
2d 762. affirmed 193 S.W.2d 170, 144 
Tex. 638. 

Defendant’s knowledge and apprecia¬ 
tion of peril see supra S 137 d. 

58 . Ky.—^Hewitt’s Adm'r v. Central 
Truckaway System, 194 S.W.2d 999, 
30*2 Ky. 459—Thomas v. Boklage, 
170 S.W,2d 348, 293 Ky. 804. 

Mo.—Bucks V. Hamill. 216 S.W.2d 


423—^Teague v. Plaza Exp. Co., 190 
’S.W.2d 254, 354 Mo. 682—Chastain 

V. Winton, 152 S.W.2d 165, 347 Mo. 
1211—White V. Kansas City Pub¬ 
lic Service Co.. 149 S.W.2d 37i5, 
347 Mo. 895—Zickefoose v. Thomp¬ 
son, 148 S-W.2d 784, 347 Mo. 579— 
Pitcher v. Schoch, 139 S.W.2d 463, 

345 Mo. 1184—^Robinson v. Kansas 
City Public Service Co., 137 SW.2d 
548, 345 Mo. 764—^Duckworth v. 
Dent. 142 S.W.2d 85, 346 Mo. 518— 
State ex rel. Baldwin v. Shain, 126 
S.W.2d 41—Gardner v. Turk, 123 S. 

W. 2d 158, 343 Mo. 899—Bumgard- 
ner v. St. Louis Public Service Co., 
102 S.W.2d 594, 340 Mo. 521—Ho¬ 
man v. Missouri Pac. R. Co., 64 S. 
W.2d 617, 334 Mo. 61, certiorari 
denied Missouri Pac. R, Co. v. Ho¬ 
man. 54 S.Ct. 561, 291 U.S. 683, 78 
L.Ed. 1070—Millhouser v. Kansas 
City Public Service Co., 65 S.W.2d 
673, 331 Mo. 933—Gray v. Columbia 
Terminals Co., 52 S.W.2d 809, 331 
Mo. 73—Todd v. St. Louis-San 
Francisco Ry. Co., 37 S.W.2d 657— 
Kimbrough v, Chervitz, App., 180 
S.W.2d 772, reversed on other 
grounds 186 S.W.2d 461,. 353 Mo. 
1154—Rafferty v. Levy, App., 153 
S.W.2d 765—^Ashby v. Illinois 
Terminal R. Co., 132 S,W.2d 1076, 
235 Mo.App. 464, certiorari quash¬ 
ed State ex rel. Illinois Terminal 
R. Co. V, Hughes, 144 S.W. 2d 142, 

346 Mo. 1029—Smithers v. Barker, 
App., 97 S.W.2d 121, reversed on 
other grounds 111 S.W;2d 47, 341 
Mo. 1017—^Heard v. St. Louis-San 
Francisco Ry. Co., App., 16 S.W.2d 
719- 

Va.—^Virginia Electric & Power Co. v. 
Vellines, 175 S.E. 35, 162 Ta. 671. 

Z&eason for rnle 

“The ruling that the antecedent 
negligence of a defendant may be 
taken into consideration in determin¬ 
ing whether he was negligent under 
the humanitarian rule would in many 
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' cases permit an unwarranted recov¬ 
ery for primary negligence through 
the elimination, under the guise ot 
that rule, of the defense of contribu¬ 
tory negligence.”—^Alexander v. St. 
Louis-San Francisco Ry. Co., 38 S. 
W.2d 1023, 1026, 327 Mo. 1012—State 
ex rel. Fleming v. Bland, 15 S.W.Sd 
798, 800, 322 Mo. 565—Ritz v. Cou¬ 
sins Lumber Co., 59 S.W.2d 1072, 
1078, 227 Mo.App. 1167. 

59. Ala.—Hulsey v. Illinois Cent. 
R. Co., 5 So.'2d 403, 242 Ala 136— 
Griffith Freight Lines v. Benson, 
176 So. 370, 234 Ala. 613—Emmett 
V. Alabama Great Southern R. Co., 
146 So. 811, 226 Ala. 310—Central 
of Georgia Ry. Co. v. Bates, 144 So. 
9, 225 Ala. 519. 

Ariz.—Casey v. Marshall, 168 P.2d 
240, 64 Ariz. 232, rehearing de¬ 
nied 169 P.2d 84, 64 Ariz. 260— 
Barry v. Southern Pac. Co., 166 P. 
2d 825, 64 Ariz. 116. 

Cal.—Rogers v. Interstate Transit 
Co., '297 P. 884, 212 Cal. 36, cer¬ 
tiorari denied Interstate Transit 
Co. v. Rogers, 52 S.Ct. 22, 284 

U. S. 640, 76 L.Ed. 545—Bonebrake 

V. McCormick, App., 201 P.2d 558— 
Ralston v. Hewitson, 185 P.2d 644, 
82 Cal.App.2d 143—^Folger v. Rich¬ 
field Oil Corp., 182 P.2d 337, 80 Cal. 
App. 2d '65‘5—Mangier v. Pacific 
Elec. Ry. Co., 163 P.2d 774, 71 Cal. 
App.2d 815—^Johnson v. Sacramen¬ 
to Northern Ry., 129 P.2d 503, 64 
Cal. App. 2d '528—Jones v. Yuma 
Motor Freight Terminal, 114 P.2d 
438, 45 Cal.App.2d 497—Johnson v. 
Southwestern Engineering Co., 107 
P.2d 417, 41 Cal.App.2d 623—Argo 
V. Southern Pac. Co., 104 P.2d 77, 
39 Cal.App.2d 706—^Heroux v. Atch¬ 
ison, T. & S. F. Ry. Co., 82 P.2d 
620, 28 Cal.App.2d 401, motion de¬ 
nied 86 P.2d 841, transferred, see, 
Sup., 93 P.2d 805, motion denied 
94 P.2d 820, 35 CaLApp.2d 128— 
Guyer v. Pacific Electric Ry. Co., 75 
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doctrine defendant may be liable even though his 
failure to use due care to avail himself of the last 
clear chance to avert the accident is the only neg¬ 
ligence of which he is guilty.60 On the other hand, 
if such subsequent negligence was lacking, defend¬ 


ant is not liable even though he may have been 
guilty of antecedent negligence.^l 

Degree of care required. In the absence of a 
statute requiring a higher degree of care under the 
particular circumstances,reasonable carets or or- 


p.2d 550, 24 CaI.App.2d 49 9—Gar- 
(jlinl V. Arakelian, 64 P.2d 181, 18 
CalApP.2d 424—Curtis v. Pacific 
Electric Ry. Co., 59 P.2d 890, 15 
Cal.App.2d 580—Erwin v. Morris, 51 
p.2d 149, 10 Cal.App.2d 168—^Kor- 
chak V. Pacific Electric Ry. Co., 48 
p.2d 752, 9 Oal.App.2d 89—Smith 
V. Pacific Greyhound Corporation, 
35 P.2d 169, 139 Cal.App. 69 6—Ras¬ 
mussen V. Fresno Traction Co., 32 
P2d 1091, 138 Cal.App. 540—Cho- 
quette v. Key System Transit Co., 
5 P.2d 9'21, 118 Cal.App. 648— 

Bence v. Teddy’s Taxi, 297 P. 128, 
112 Cal.App. 636—^Nicolai v. Pa¬ 
cific Electric Power Ry. Co., 267 P. 
758, 9-2 Cal.App. 100—Bagwill v. 
Pacific Electric Ry. Co., 265 P. 617, 
90 Cal.App. 114r. 

Conn.—Doolan V. Werner, 34 A. 2d 
731, 130 Conn. 394—Caplan v. 

Arndt, 196 A. 631, 123 Conn. 585, 
119 A.L.R. 1037—Middletown Trust 
Co. V. Armour & Co,, 191 A. 532, 
122 Conn. 615—Sacks v. Connecti¬ 


cut Co., 146 A. 494, 109 Conn. 221— 
Emmons v. New York & S. Ry. Co., 
142 A. 676, 108 Conn. 133—Fine v. 
Conneclicut Co., 103 A. 901, 92 


Conn. 626. 

Stewart v. Capital Transit 'Co., 
108 F.2d 1, 70 App.D.C. 346, certio¬ 
rari denied 60 S.Ct. 515, 309 U.S. 
657, 84 L.Ed. 1006, rehearing- denied 
60 S.Ct. 607, 309 U.S. 696, 84 L.Ed. 
1036. 

Ind.—^L. S. Ayres & Co. v. Hicks, 
Ind., 40 N.E.2d 334, 220 Ind. 4'6, 
rehearing denied 41 N.E.2d 195, 356, 
220 Ind. 86—'Smith v. Mills, 185 IsT. 


B. 327, 98 Ind.App. 643. 

Ik>wa.—Reynolds v.yAller, 284 N.W. 
825, 226 Iowa 64’2—Groves v. Web¬ 
ster City, 270 N.W. 329, 222 Iowa 
849. 

Kan.—Ross v. Fleming, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279—Gibson 
V. Bodley, 133 P.2d 11'2, 166 Kan. 
338., 


Ky.—Ramsey v. Sharpley, 171 S.W.2d 
427, 294 Ky. 286—Hopper v. Barren 
Pork Coal Co., 92 SsW.2d 776, 263 
Ky. 446—^Hensley v. Braden, 91 
S.W.2d 34, 262 Ky. 672. 

Mich.—^Morrison v. Hall, 22 N.W.2d 
838, 814 Mich.' i5'22—^Davidson v. 
City of Detroit, Department of 
Street Railways, 12 N.W.2d 413, 307 
Mich. 420—MAUory v. Pitcairn, 11 
N.W.2d 318, 307 Mich. 40—Sloan v. 
Ambrose, 1 N.W,2d 505, 300 Mich. 
188—^Wilson v. Michigan Interstate 
:R|otor Freight, 281 N.W. 652, 286 
Mich: 99—Wells v. Oliver, 277 N. 
872, 2.83 Mich. 168,. 

Mo.—Keneftck v. Terminal R. Ass’n 


of St. Louis. 207 S.W.2d 294—Zicke- 
foose V. Thompson, 148 S.W.2d 784, 
347 Mo. 579—Bumgardner v. St. 
Louis Public Service Co., 102 S.W. 
2d 594, 340 Mo. 621—^Huckleberry 
V, Missouri Pac. R. Co., 26 S-.W.2d 
980, 324 Mo. 1025—Gurwell v. Jef¬ 
ferson City Lines, 192 S.W.2d 683, 
239 Mo.App. 305—^Ramel v. Kansas 
City Public Service Co., App., 187 
S.W.2d 492—Fitzgerald v. Thomp¬ 
son, 184 S.W.2d 198, 238 Mo.App. 
546—^Harry v. Thompson, App., 166 
S.W.2d 795—^Dody v. Lonsdale, 
App., 158 S.W.2d 203—Thomasson 
V. Henwood, 146 S.W.2d 88, 235 Mo. 
App. 1211—Camp v. Khrn, 142 S.W. 
2d 772, 235 Mo.App. 109—Swain v. 
Anders, 140 S.W.2d 730, 235 Mo. 
App. 125—Freed v. Mason, App., 
137 S.W.2d 673—Hagerman v. 
Rodgers, App., 101 S.W.2d 526— 
Woods V. Moore, App., 48 S.W.2d 
202 . 

Mont.—Linney v. Chicago, M., St. P. 
& P. R. Co., :21 P.2d 1101, 94 Mont. 
229—Pollard v. Oregon Short Line 

R. Co., 11 P.2d 271, 92 Mont. 119— 
Stricklin v. Chicago, M. & St. P. 
Ry. Co., 197 P. 839, 59 Mont. 367. 

N.M.—Floeck V. Hoover, 195 P.2d 86, 
52 N.M. 193. 

N.C.—Ingram v. Smoky Mountain 
-Stages, 35 S.E.2d 337, 225 N.C. 
444. 

S.D.—^Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104. 

Tenn.—^Hemmer v. Tennessee Elec¬ 
tric Power Co., 139 S.W.2d 698, 24 
Tenn.App. 42. 

Tex.—East Texas Theaters v. Swink, 

177 S.W.2d 195, 142 Tex. 268— 

Turner v, Texas Co., 159 S.W.2d 
112, 138 Tex. 380—^Burlington- 

Rock Island R. Co. v. Pruitt, Civ. 
App., 160 S.W.2d 105. error re¬ 
fused—^Dallas Railway & Terminal 
Co. V. Bishop, Civ.App., 153 S.W.2d 
298—Burton v. Billingsly, Civ.App., 
129 S-W.2d 439—Texa^ Electric 
Service Go. v. Kinkead, Civ.App., 
84 S.W.2d 567, error dismissed— 
Baker v. Shatter, Civ.App., 231 

S. W. 349. 

Va.—^Yellow Cab Corporation of Ab¬ 
ingdon V. Henderson, 16 S.E.2d 389, 

178 Va. 207. 

W.Va.—^Vaughan.V. Oates, 37 S:E.2d 
479, 128 W.Va. 554—^Nutter v. Ches¬ 
apeake ^ O. Ry. Co., 166 S.E. 815, 
113 W.Va. 94. 

11 C.J. p‘ 283 note 35- 
Kegligence of person, other tlmn de¬ 
fendant 

Under hurnanitarian rule, defend¬ 
ant is not liable for plaintiff’s inju¬ 
ries not occasioned’,by and 


suit of any act, omission, or fault of 
defendant, but occasioned by the sole 
act of plaintiff or a third person.— 
Cooper V. Kansas City Public Serv¬ 
ice Co., 116 S.W.2d 212, 233 Mo.App. 
229. 

Negligence of defendant is an es¬ 
sential element of the doctrine. 

Mich. — Szost V. Dykman, 233 N.W. 
203, 252 Mich. 151. 

Mo.—^Papamichael v. Wells, App., 33 
S.W.2d 1058. 

Tex.—Texas Pacific Coal & Oil Co. v- 
Wells, Civ.App., 151 S.W.2d 927, 
affirmed Wells v. Texas Pac. Coal 
& Oil Co., 164 S.W.2d 660, 140 Tex. 
2—^Echols V. Duke, Civ.App., 102 S. 
W.2d 483, error dismissed. 

60. Me.—Collins v. Maine Cent. R. 

Co., 4 A.2d 100, 136 Me. 149. 

Mich.—Johnson v. Grand Trunk 
Western R. Co., -224 N.W. 448, 246 
Mich. 52. 

Wash.—^Browning v. Bremerton- 
Charleston Transit Co., 183 P.2d 
1005, 28 Wash.2d 713. 

61- Mo.—Blaser v. Coleman, 213 S. 
W.2d 420—Teague v. Plaza Exp. 
Co., 190 S.W.2d -254, 354 Mo. 582— 
Kimbrough v. Chervitz, App., 180 
'S.W.2d 772, reversed on other 

grounds 186 S.W.2d 461, 353 Mo. 
1134. 

62. Mo.—Borgstede v. Waldbauer, 88 
S.W.2d 3 73, 337 Mo. 1205—Finley v- 
Wells, App., 14 S.W.2d 475. 

Degree of care required of operator 
of motor vehicle under statute and 
humanitarian doctrine see Motor 
Vehicles § 493 (5). 

63. Conn.—^Doolan v. Werner, 34 A. 
2d 731, 130 Conn. 394—Caplan v. 
Arndt, 196 A. 631, 123 Conn. 585, 
119 A.L.R. 1037—Middletown .Trust 
Co. V. Armour & Co., 191 A. 532, 
122 Conn. 615—Rix v. Stone, 163 A. 
258, 115 Conn. 658. 

Idaho.—Stearns v.. Graves, 111 P.2d 
882, 62 Idaho 312. 

N.Y.—^Hernandez v. Brooklyn & 
Queens Transit Corporation, 32 N. 
E.2d 542, 284 N.Y. 535—Storr v. 
New York Cent. R. Co., 185 N.E. 
407, 261 N.Y. 348—Trhovich v. 

Burke, 255 N.Y.S. 190. 234 App-Div. 
384. 

N.D.—Stelter v, NToirthern Pac. Ry. 
Co., 299 N.W. 310, 71 N.D. 214— 
Ramage v. Trepanier, 283 N.W. 471, 
69 N.D. 19. 

S.D.—^Nielsen v. .Richman, 299 N.W. 
74, 68 'S.D. 104. 

Temv.—Hemmer v, Tennessee Elec¬ 
tric Power Co., 139 S.W.2d 698, 24 
Tepn.App. 42—Tennessee Electric 
Power V. Lay, 10 Tenn.App., 334. 
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dinary care^** to avoid the injury, according to the 
many decisions, is all that is required of a person 
on becoming aware of another’s position of peril. 
This duty to use ordinary care is a duty to use a 
higher degree of care than is involved in refrain¬ 
ing from intentionally inflicting injury, or the le¬ 
gal equivalent thereof;®^ but defendant is not re¬ 
quired to have used a higher degree of care than 
that required of plaintiff for his own safety,and 
as a rule there can be no recovery if defendant, aft¬ 
er becoming aware of plaintiff’s peril, did what an 
ordinarily prudent person would have done under 
the same or similar circumstances to avoid the in- 
jury.^'^ The fact that defendant did not adopt a 
particular course of action which, had he adopted 


65 c.j.a 

it, would have prevented the injury, does not ren¬ 
der him liable unless it can be shown that a person 
of ordinary prudence under the same or similar cir¬ 
cumstances would have taken such action ;68 
other words, one is not required, when confronted 
with an emergency, to take unerringly the safest 
course to prevent injury.^^ On the other hand, de¬ 
fendant’s “own best judgment” is not the proper 
standard.'^O While it has sometimes been held that 
defendant is not required to have avoided the in¬ 
jury “by using all means in his power,”^1 in some 
jurisdictions defendant is required to have exer¬ 
cised all the means at his command, commensurate 
with his own safety, to avert injury to the other 
person, although it has been held that this ele- 


Utah.—Holmgren v. TJnion Pac. R. 
Co., 198 P.2d 459. 

64. Arlz,—Barry v. Southern Pac. 

Co., 166 P,2d 825. 64 Ariz. 116. 
Colo.—Independent Lumber Co, v. 
Leatherwood, 79 P.2d 1052, 102 

Colo. 460. 

Idaho.—Stearns v. Graves, 111 P.2d 
8S2, 63 Idaho 312. 

Iowa.—^Winegardner v. Manny, 21 N. 

■W.2d 209. 237 Iowa 412. 

Mo.-—Wilson V. Wells, 13 S.W.2d 641, 
321 Mo. 929—Finley v. Wells, App., 
14 S.W.2d 475. 

Mont.—^Pollard v. Oregon Short Line 

R. Co., 11 P.2d 271, 92 Mont. 119. 
Neb.—Loudy v. Union Pac. R. Co., 21 

N.W.2d 431, 146 Neh. 676. 

Ohio,—Gardner v. Heldman, 80 N.E. 
2d 681. 82 Ohio App. 1—^Ross v. 
Hocking Talley Ry. Co.. 178 N.E. 
852, 40 Ohio App. 447—Cohen v. 
Smith. 159 N.E. 329, 26 Ohio App. 
32. 

Okl.—Kum V. Casey, 141 P.2d 1001, 
193 Okl. 192—Kurn v. McCoy, 102 
P.2d 177, 187 Okl. 210—Atchison, 
T. & S. P. Ry. Co. V. Howard, 98 
P.2d 914, 186 Okl. 446—Aydelotte & 
Young V. Saunders. 77 P.2d 50, 182 
Okl. 226—^Atchison, T. & S. F. Ry. 
Co. V. Phillips, 12 P.2d 908, 158 
Okl. 141—Oklahoma Ry, Co. v. 
Overton, 12 P.2d 537, 158 Okl. 96— 
Gypsy Oil Co. v. Ginn, 3 P.2d 714, 
152 Okl. 30. 

Tex.—Tumlinson r. San Antonio 
Brewing Ass’n, Civ.App., 170 S.W. 
2d 620. error refused—^Daily v. 
Sugar land Industries. Civ. App., 124 

S. ’W'.2d 199, jreversed on other 

grounds Sugarland Industries v. 
Baily, 143 S.W.2d 931, 135 Tex. 
532—^Hooks V. Orton, Civ.App., 30 
S.W.2d 681. 

Va.-—Barnes v. Ashworth, 153 S.E. 

711, 154 Ta. 218. 

45 C.J. p 992 note 28, 

Whether the injured person is a 
child ox an inf a nt does not affect 
defendant's duty, which was to exer¬ 
cise ordinary care to avoid injury.— 
Rather v. City and County of San 


Francisco. 184 P.2d 727, 81 Cal.App. 
2d 625. 

65. Tex.—Daily v. Sugarland Indus¬ 
tries, Civ.App., 124 S.W.2d 199. re¬ 
versed on other grounds Sugarland 
Industries v. Daily, 143 S.W.2d 
931. 135 Tex. 532. 

66. N.H.—Floeck v. Hoover, 195 P.2d 
86. 52 N.M. 193. 

67. Ind.—^Evansville & C. R- Co. v. 
Hiatt, 17 Ind. 102—Evansville & 
C. R. Co. v, Lowdermilk, 15 Ind. 
120 . 

Okl.—Corpus Juris cited in Chandler 
V. State, 146 P.2d 598, 609, 79 Okl. 
Cr. 323. 

Tex.—Hicks v. Frost, Civ.App., 195 
S.W. 2d 606, refused no reversible 
error. 

Wyo.—Corpus Juris cited in O’Mally 
V. Eagan, 2 P.2d 1063, 1071, 43 
Wyo. 233. 

45 C.J. p 993 note 29. 

68. Tex.—Tumlinson v. San Antonio 
Brewing Ass’n, Civ.App., 170 S.W. 
2d 620, error refused. 

69. Ky.—Chesapeake & O. Ry. Co. 

V. Switzer, 122 S.W.2d 967, 275 Ky. 
834. 

N.Y.—^Woloszynowski v. New York 
Cent. R. Co., 172 N.E. 471, 254 N.Y. 
206. 

Tex.—Tumlinson v. San Antonio 
Brewing Ass’n, Civ.App., 170 S.W. 
2d 620, error refused. 

70. Va.—^McGowan v. Tayman, 132 
S.E. 316, 144 Va. 358. 

71. R.I.—Smith v. Hopkins, 131 A. 
542. 

72. Mo.—^Blaser v. Coleman, 213 S. 

W. 2d 420—Zickefoose v. Thompson, 
148 S.W.2d 784, 347 Mo. 579—^Ho¬ 
man r. Missouri Pac. R. Co., 64 
S.W.2d 617, 334 Mo. 61, certiorari 
denied Missouri Pac. R, Co. v. Ho¬ 
man, 54 S.Ct. 561, 291 U.S. 683, 78 
L.Ed. 1070—Gray v. Columbia Ter¬ 
minals Co., 52 S.W.2d 809, 331 Mo. 
73—Gustin Bacon Mfg. Co. v. Un¬ 
ion Pac. R. Co., App., 219 S.W.2d 
654—Gurwell v. Jefferson City 
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Lines, 19 2 S,W.2d 683, 239 Mo, 
App. 305—Ramel v. Kansas City 
Public Service Co., App., 187 S.W. 
2d 492—‘Dody v. Lonsdale, App, 
158 S.W.2d 203—Thomasson v! 
Henwood, 146 S-W,2d 88, 235 Mo. 
App. 1211—Swain v. Anders, 140 
S.W.2d 730. 235 Mo.App, 125— 

Freed v. Mason, App., 137 S.W.2d 
673—^Anderson v. St. Louis-San 
Francisco Ry. Co., App,, 63 S.W.2d 
182—La Font v. Bryant, App., 60 
S.W.2d 415—^Woods v. Moore, App., 
48 S.W-2d 202. 

Tex.—East Texas Theaters ^v. Swink, 
177 S.W.2d 195, 142 Tex. 268— 
Turner v. Texas Co., 159 S.W.2d 
112, 138 Tex. 380—Elder v. Pan¬ 
handle Stages Shuttle Service, Civ. 
App., 189 •S.W.2d 762, affirmed 193 
S.W.2d 170, 144 Tex. 638—Burling- 
ton-Rock Island R. Co. v. Pruitt, 
Civ.App., 160 S.W.2d 105, error re¬ 
fused—Dallas Railway & Terminal 
Go. V. Bishop, Civ.App., 153 S.W.2d 
298—Boyd v. Chicago, R. 1. & P. 
Ry. Co., Civ.App., 149 S.W.2d 1053 
—Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961. 
error dismissed, judgment correct 
—^Vontsteen v. Rollish, Civ.App., 
133 S.W.2d 589, error refused— 
Burton v. Billingsly, Civ.App., 
S.W.2d 439—Autry v. Dallas Rail¬ 
way & Terminal Co., Civ.App., 98 
S.W.2d 254, error dismissed— 
Smithee v. Texas & P. R. Co., Civ. 
App., 8-9 S.W.2d 461, error dis¬ 
missed—Texas Electric Service Co, 
V. Kinkead, Civ.App., 84 S.W.2d 
567, error dismissed—Southland 
Greyhound Lines v. Richards, Civ. 
App., 77 S.W.2d 272, error dis¬ 
missed—Baker v. Shafter, Civ.App., 
231 S.W. 349. 

Defeudaut placed tu peril 

Where defendant, in death action 
based on discovered peril, was placed 
in the position of peril through no 
fault of his own, he was not under 
duty to use greater care to preserve 
deceased than care he used to pre¬ 
serve himself, and had right to act 
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ment of avoidance of injury to others does not in¬ 
here in every case involving- the humanitarian doc- 
trine^^ but is required to be taken into considera¬ 
tion only where there is evidence that for defendant 
to have employed the means at his disposal to have 
averted the accident would have endangered the 
safety of other persons.74 

Duty to warn. Where plaintiff relies on the hu¬ 
manitarian doctrine, he is not entitled to rely on de¬ 
fendant's duty to warn him unless he can show that 
he was oblivious of the perilJ^ 

C 139^ __ Concurrent Negligence of Plain¬ 

tiff 

Generally speaking, the last clear chance doctrine is 


Inapplicable in cases where the Injured person's negligence 
continued to the moment of the accident and concurred 
with that of the defendant; but some authorities ex¬ 
pressly limit this rule to situations where the injured 
person's continuing negligence displaced the defendant's 
negligence as the proximate cause of the injury- 

It has frequently been held that there can be no 
recovery, notwithstanding defendant failed to exer¬ 
cise ordinary care to avoid the injury after becom¬ 
ing aware of plaintiff’s danger, if negligence for 
which plaintiff was responsible continued to the mo¬ 
ment of the accident, and concurred and cooperated 
with that of defendant and contributed to the injury 
complained of as a proximate cause.'^^ Thus there 
can be no recovery by one who, having placed him- 


to escape peril and hope that his es¬ 
caping would save deceased.—Thur¬ 
mond V. Pepper, Tex.Civ.App., 119 S. 
W.2d 900, error dismissed. 

73 . Mo.—Pelzer v. Zeltmann, App., 

108 S.W.2d 980. 

74. Mo.— Pelzer v. Zeltmann, supra. 

75. Mo.—Marczuk v. St. Louis Pub¬ 
lic Service Co., 196 S.W.2d 1000, 
355 Mo 536—Womack v. Missouri 
Pac. R. Co., 88 S.W.2d 368, 337 Mo. 
116 Q—Jordan v. St. Joseph Ry., 
Light, Heat & Power Co., 73 S.W. 
2d 205, 335 Mo. 319—Pentecost v. 
St Louis Merchants’ Bridge Ter¬ 
minal R. Co., 66 S.W.2d 533, 334 
Mo. 572 —<3rawford v. Byers 
Transp. Co., App., 186 S.W.2d 756-— 
Scott v. Terminal Railroad Ass'n 
of St. Louis, App., 86 S,W.2d 116. 

76. Ariz.— 'Campbell v. English, 110 
p.2d 219, 56 Ariz. 549. 

Cal.—Folger v. Richfield Oil Corp., 
182 P.2d 337, 80 Cal.App.2d 655— 
Behne v. Pacific Electric Ry. Co., 
86 P.2d 843, 30 Cal.App-2d 437— 
McHugh V. Market St. Ry. Co., 85 
P.2d 467, 29 Cal.App.2d 737—^Dull 
V. Atchison, Topeka & S. E. Ry. 
Co., 81 P.2d 15 8, 27 Cal.App.2d 
473 —Holopoff V. Malletta, 44 P.2d 
408, 6 Cal.App.2d 80—Rasmussen 
V. Fresno Traction Co., 32 P.2d 
1091, 138 Cal-App. 540—Smith v. 
Los Angeles Ry.. 288 P. 690, 105 
CaLApp. 657—Mayer v. Anderson, 
173 P. 174, 36 Cal.App. 174. 

Colo.—Stahl V. Cooper, 190 P.2d 891, 
117 Colo. 468. 

Fla.—^Davis v. Cuesta, 1 So.2d 475, 
146 Fla 471—^Becker v. Blum, L94 
So. 275, 142 Fla. 60—Merchants’ 
Transp. Co. v. Daniel, 149 So. 401, 

109 Fla. 496. 

Ga.—Lovett v. Sandersville R. Co., 
34 S,E.2d 664, 72 Ga.App.2d 692. 
Kan.—Ross v. Fleming, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279—Gibson 
V. Bodley, 133 P.2d 112, 156 Kan. 
338—Buchhein v. Atchison, T. & S. 
P. Ry. Co.. 76 P.2d 280, 147 Kan. 
192. 


La.—Thompson v. Morgan, 119 So. 
69, 167 La. 335—General Exchange 
Ins. Corporation v. Carp, App., 176 
So. 145—Davidson v. American 
Diuig Stores, App., 175 So. 157— 
Harris v. Landry, App., 150 So. 
671—Baptiste v. Mateu, App., 147 
So. 731—Pigott V. Bates, App., 143 
So. 535—Johnson v. Texas & P. Ry. 
Co., 133 So. 517, 16 La.App. 464, 
rehearing denied 135 So. 114, 16 
La.App. 464—Wyatt v. Yazoo & M. 
V. R. Co., 127 So. 479, 13 La.App. 
632—McQuiston v. Shreveport Rys. 
Co., 124 So. 706, 12 La.App. 277. 
Me.—Barlow v. Lowery, 59 A.2d 702 
—Collins V. Maine Cent. R. Co., 4 
A.2d 100, 136 Me. 149. 

Md.—Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of 
Baltimore, 154 A. 552, 160 Md. 

647. 

Mich.—^Davidson v. City of Detroit, 
Department of Street Railways, 12 
lSr.W.2d 413, 307 Mich. 420—Hickey 
V. Smith, 268 ISr.W. 833, 277 Mich. 
123—Szost V. Dykman, 233 N.W. 
203, '252 Mich. 151—^Howell v. 

Hakes, 232 N.W. 216, 251 Mich. 
372. 

Mo.-—Carpenter v. Kurn, 136 S.W.2d 
997, 345 Mo. 877, Oklahoma law— 
Scott V. Missouri Pac. R. Co., 62 
S.W.2d 834, 333 Mo. 374, Kansas 
law—Caylor v. St. Louis-San Fran¬ 
cisco Ry. Co., 59 S.W.2d 661, 332 
Mo. 851, Kansas law—^Beck v. Chi¬ 
cago, R. I. & P. Ry. Co., 37 S.W.2d 
917, 327 Mo. 658, Kansas law— 
Sing V. St. Louis-San Francisco 
Ry. Co., 30 S.W,2d 37, Kansas law. 
Mont.—Mihelich v. Butte Electric 
Ry. Co., 281 P. 540, 85 Mont. 604. 
Neb.—Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401—^Roby v. Auker, 
32 N.W.2d 491, 149 Neb. 734—Ellis 
V. Union Pac. R. Co., 19 N.W. 2d 
641, 146 Neb. 397, opinion adhered 
to 22 N.W.2d 305, reversed on other 
grounds 67 S.Ct. 598, 329 U.S. 649, 
91 L.Ed. 572—^Donald v. Heller, 10 
N.W.2d 447, 143 Neb. 600—^Hughes 
V. Omaha & Council Bluffs St. Ry. 
Co., 8 N.W.2d 509, 143 Neb. 47— 


Folken v. Peterson, 1 N.W.2d 916, 
140 Neb. 800. 

N.y.—^Hernandez v. Brooklyn & 

Queens Transit Corporation, 32 N. 
E.2d 542, 284 N.Y. 535—Panarese 
V. Union Ry. Co. of New York City, 
185 N.E. 84, 261 N.Y. 233. 

Ohio.—Cleveland Ry. Co. v. Wendt, 
165 N.E. 737, 120 Ohio St. 197— 
Hayman v. Pennsylvania R. Co., 62 
N.E.2d 724, 77 Ohio App. 135. 

R.I.—^Nystrom v. Eagle Cornice Co., 
157 A. 574, 5'2 R.I. 80. 

Tenn.—Tennessee Electric Power Co. 

v. Day, 10 Tenn.App. 334. 

Vt. —Bates v. Rutland R. Co., 165 A. 
923. 105 Vt. 394. 

Va.—Stark v. Hubbard, 48 S.E.2d 216, 
187 Va. 820—Stuart v. Coates, 42 
S.E.2d 311, 186 Va. 227—South Hill 
Mptor Co. V. Gordon, 200 S.E. 637, 
172 Va. 193—^Virginia Electric & 
Power Co. v. Ford, 186 S.E 84, 166 
Va. 619—^Frazier v. Stout, 181 S.E. 
377, 165 Va. 68 —^Virginia Electric 
& Power Co. v. Vellines, 175 S.E. 
35, 162 Va. ’671—^Meade v. Saun¬ 
ders, 144 S.E. 711, 151 Va. 636. 
W.Va.—Corpus Juris cited in. Keller 
V. Norfolk & W. Ry. Co., 156 S.E. 
50, 51, 109 W.Va. 522. 

45 C.J. p 993 note 35—11 C.J. p 283 
notes 36, 37. 

‘Where the negligence of both par¬ 
ties continues down to the moment 
of the accident and contributes to the 
injury, neither one of them having 
a chance to prevent the accident, or 
both of them having a chance, but 
the chance of neither precedes the 
chance of the other, the chances of 
both subsisting in equal strength up 
to the time of the injury, the case is 
one of concurring negligence and 
there can be no recovery.”—^Harris 
Motor Lines v- Green, 37 S.E.2d 4 , 6 , 
184 Va. 984, 171 A.L.R. 359. 

Time as element 

Whether the negligence of the par¬ 
ties was concurrent does not depend 
exclusively on time, although time 
may be an element for consideration. 
— Giddens v. Cleveland Ry. Co., 174 
N.E. 22, 37 Ohio App. 8 . 
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sdf in a position of peril, and having become aware 
of the danger white still able to extricate himself 
therefrom by the exercise of ordinary care, failed to 
extricate himself from the danger.The rule, stat¬ 
ed somewhat differently, is that the doctrine of the 
last clear chance is applicable only where defend¬ 
ant’s failure to avoid the consequences of the in¬ 
jured person’s negligence was the last negligent 
act^s hence the proximate cause of the in¬ 
jury,or, conversely, that the doctrine is inap¬ 
plicable if plaintiffs own act was the final negli¬ 
gence before the accident.^^^ The injured person’s 
negligence must have ceased^i to operate as a prox¬ 
imate cause of the accident^- while there was still 


c.j.s. 

time for defendant’s negligence to intervene; but 
the applicability of the doctrine is not avoided by 
the mere continuing of the consequences or peril 
resulting from prior but completed conduct on the 
part of the injured person.^^ 

The rule barring the application of the last clear 
chance doctrine on the ground of plaintiffs continu¬ 
ing and concurrent negligence is expressly restrict¬ 
ed by some authorities to situations where plaintiff’s 
negligence was such as to make it, rather than de¬ 
fendant’s negligence, the proximate cause of the in¬ 
jury,or at least such that it cannot be said that 
defendant had a better last chance to avert the ac¬ 
cident in such case the last chance doctrine is 


CoxLcnrrexit negUsTeziCd implies that 
negligence of both parties, although 
not of equal character, nevertheless 
occurs practically simultaneously.— 
B^^rd Motor Co. v. Bradley Transp. 
Co., D.C.Mich., 74 F.Supp. 460. af¬ 
firmed, C.A., 174 F.2d 192. 

77, Cal.—McHugh v. Market St. Ry. 
Co., 85 P.2d 467, 29 CaI.App.2d 
737-—Bailey v. Wilson. 61 P.2d 68, 
16 Cal.App.2d 645—Rasmussen v. 
Fresno Traction Co., 59 P.2d 617, 
15 Cai.App.2d 356—Holopoff v. Mal- 
letta, 44 P.2d 403, 6 Cal.App,2d 80 
—Sadler v, Benson, 293 P. 126. 109 
Cal.App. 405—^Nicolai v. Pacific 
Electric Ry. Co., 267 P. 758, 92 
Cal.App. 100. 

Me.—Barlow v. Lowery, 59 A.2d 702. 
Mo.—Caylor v. St. Louis-San Fran¬ 
cisco Ry. Co., 59 S.W.2d 661, 332 
Mo. 851, Kansas law. 

45 C.J. p 994 note 36. 

Establishment of knowledge 

In last clear chance doctrine, the 
injured person’s knowledge of peril 
is established like any other fact.— 
Smith V. Pacific Greyhound Corpora¬ 
tion, 35 P.2d 169, 139 Cal.App. 696. 
Eeoovery barred as matter of law 
The last clear chance doctrine does 
not apply when the injured person’s 
contributory negligence bars recov¬ 
ery as a matter of law.—Ingram v. 
Smoky Mountain Stages, 35 S.E.2d 
337. 225 N.C. 444—Sherlin y. South¬ 
ern Ry. Co.. 198 S.E. 640, 214 N.C. 
222—Redmon v. Southern Ry. Co., 
143 S.E. 829, 195 N.C. 764. 

78 . Md-—United Rys. & Electric Co. 
of Baltimore v, Sherwood Bros., 
157 A. 280. 161 Md. 304. 

Mo,—Carpenter v. Kum, 136 S.W.2d 
997, 345 Mo^ 877, Oklahoma law. 
Neb.—^Parsons v. Berry, 2*64 N.W. 
742, 130 Neb. 264. 

Ohio.—^Hayman v. Pennsylvania R. 
Co., 62 N.E.2d 724, 77 Ohio App. 
135. 

Va.—Stuart v. Coates, 42 S.E.2d. 311, 
186 Va. 227. 

78. Ohio.—Scliaaf v. Coen, 2 N.E.2d 
605, 131 Ohio St 279. ' 


Tex.—Dallas Railway & Terminal Co. 
V. Bishop, Civ. App., 153 S.'W'.2d 

298. 

80. Md.—^Jackson v. Forwood, 47 A. 
2d 81, 186 Md. 379—National Haul¬ 
ing Contractors Co. v. Baltimore 
Transit Co., 44 A.2d 450, 185 Md. 
158. 

Mo.—Gwaltney v. Kansas City 
Southern Ry. Co., 96 S.W.2d 357, 
339 Mo. 249, Oklahoma law. 

Neb.—Ellis v. Union Pac. R. Co., 19 
N.W.2d 641, 146 Neb. 397, opinion 
adhered to '22 N.W.2d 305, 147 Neb. 
18, reversed on other grounds 67 
S.Ct, 598, 329 U.S. 649, 91 L.Ed. 
572. 

81. U.S.—Baltimore & O. R. Co, v. 
Joseph, C.C.A.OkL, 112 F.2d 518, 
certiorari denied 61 S.Ct 551, 312 

U. S. 682, 85 L-Ed. 1121, rehearing 
denied 61 S.Ct 710, 312 U.S. 714, 
85 L.Ed. 1144. 

Kan.—^Frogge v. Kansas City Public 
Service Co., 157 P.2d 537, 159 Kan. 
687. 

Mich.—Gallagher v. Walter, 299 N.W. 
811, 299 Mich. 69—Howell v. 

Hakes, 232 N.W. 216, 251 Mich. 
372. 

Mo.—^Harry v. Thompson, App., 166 
S.W.2d 795, Kansas law. 

Ohio.—Gardner v. Heldman, 80 N.E. 
2d 681, 82 Ohio App. 1—^Dreihs v. 
Taxicabs of Cincinnati, 186 N.E. 
832, 45 Ohio App. 129—Cohen v. 
Smith, 159 N.E. 329, 26 Ohio App. 
32. 

82. Mich.—^Morrison v. Hall, 2*2 N. 
W.2d 838, 314 Mich. 522—David¬ 
son V. City of Detroit, Department 
of Street Railways, 12 N.W.2d 413, 
307 Mich. 420—Mallory v, Pitcairn, 
11 N.W.2d 318, 307 Mich. 40—Sloan 

V. Ambrose, 1 N.W.2d 505, 300 

Mich. 188—^Routt v. Berridge, 293 
N.W. 900, 294 Mich. 666. 

Ohio.—Cleveland Ry. Co. v. Wendt, 
165 N.E. 737. 120 Ohio St 197. 

Va.—^Harris Motor Lines v. Green, 
37 S-E.2d 4, 184 Va. 984, 171 A.L.R. 
359„ 


83. Neb.—Roby v. Auker, 32 N.W.2d 
491, 149 Neb. 734—Remmenga v 
Selk, 34 N.W.2d 757, 150 Neb. 401 
—Folken v. Peterson, 1 N.W 2d 
916, 140 Neb. 800. 

84. Cal.—Girdner v. Union Oil Co. 
of California. 13 P.2d 915, 216 Cal 
197—Gillette v. City and County of 
San Francisco, 136 P.2d 611, 68 
Cal.App.2d 434. 

La.—Shipp V. St. Louis Southwestern 
Ry. Co. in Trusteeship, App., 1S8 
So. 526. 

Va.—Stuart v. Coates, 42 S.E.2d 311 
186 Va. '227. 

‘'This statement [that plaintiff’s 
concurrent negligence bars recovery] 
and similar ones, in the states apply¬ 
ing the doctrine, mean that if the 
injured person is guilty of an act 
or acts of negligence, in addition to 
the original act of negligently plac¬ 
ing himself in a position of peril, 
which additional act of negligence 
concurs with the negligence of the 
defendant to proximately cause the 
injury, there can he no recovery,”— 
Lovett V. Sandersville R. Co., 34 S.E. 
2d 664, 666, 72 Ga.App. 692. 

The real issue in cases of continu¬ 
ing negligence is not whose negli¬ 
gence came first or last, but whose 
negligence was the proximate cause 
of the injury.—Girdner v. Union Oil 
Co. of California, IS P.2d 916, 216 
Cal. 197—Center v. Yellow Cab Co. 
of Los Angeles, 13 P.2d 918, 216 Cal 
205—Gillette v. City and County of 
San Francisco, 136 P.2d 611, 58 Cal 
App.2d 434. 

Damage to Inanimate property 

In the case of damage to inanimate 
property, it has been said to be the 
rule that the last clear chance doc¬ 
trine does not come into operation 
unless the negligence of plaintiff 
continued to the time of the injury 
or destruction and concurred with 
that of defendant in proximately 
causing it.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F-2d 494. 

85. La.—Rottman v. Beverly, 165 
So. 153, 183 La. 947. 
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not brought into play, since the very premise on 
which the doctrine is based is that defendant's neg- 
Ii«'ence under the circumstances constituted the 
proximate cause of the injury.se Conversely, the 
continuing negligence rule does not apply where the 
last clear chance doctrine by the presence of its own 
elements was brought into operation.^^ jt follows, 
under this view, that if defendant, after discovery 
of the existing peril, could have prevented the oc¬ 
currence of an accident by the exercise of due dili¬ 
gence, and failed to do so, such failure constituted 
negligence, and, if it was the proximate cause of the 
injury, renders defendant liable for plaintiff's in¬ 
juries, even though plaintiff's negligence continued 


to the moment of the accident^s and concurred with 
defendant's negligence to bring about the accident 
and, while in some jurisdictions this rule is applica¬ 
ble only where defendant actually discovered the 
injured person's peril,90 in other jurisdictions the 
rule has been held applicable not only where de¬ 
fendant had actually discovered the dangerous sit¬ 
uation of the injured person, but also in cases of 
constructive discovery,91 as where he did not see 
the injured person's peril but should have done so 
in the exercise of reasonable care92 or would have 
become aware of it if he had maintained the look¬ 
out required of him under the circumstances.93 


86. Cal.—Girdner v. Union Oil Co. of 
California, 13 P.2d 915, 216 Cal. 
197. 

Va.—Stuart v. Coates, 42 S.E3,2d 311, 

180 Va. 227. 

87. Cal.—Gillette v. City and Coun¬ 
ty of San Francisco, 136 P.2d 611, 
58 Cal.App.2d 434. 

83. U.S.—Sprinkle v. Davis, C.C.A. 
Va., Ill F.2d 925. 128 A.L.R. 1101 
—Mast V. Illinois Cent. R. Co., D.C. 
Iowa, 79 F.Supp. 149—Cheek v. 
Thompson, D.C.Lia., 28 F.Supp. 391, 
affirmed, C.C.A., 140 P.2d 186. 

Cal.—Meincke v. Oakland Garage, 79 
P.2d 91, 11 Cal.2d 255—Bragg v. 
Smith, 195 P.2d 546, 87 Cal.App.2d 
11—Behne v. Pacific Electric Ry. 
Co., 86 P.2d 843, 30 Cal,App.2d 437 
—Bailey v, Wilson, 61 P.2d 68, 16 
Cal.App.2d 645. 

La.—Russo v. Texas & P. Ry, Co., 

181 So. 483, 189 La. 1042—Rottman 
V. Beverly, 165 So. 163, 183 La. 947 
—Carroll v. Louisiana Iron & Sup¬ 
ply Co., App., 17 So.2d 650—Street- 
man V. Andress Motor Co., Ameri¬ 
can Mut. Liability Ins. Co., Inter¬ 
veners, App., 189 So. 321—Clark v. 
De Beer, App., 188 So. 517—Hicks 
V. Texas & N. O. R. Co., App., 170 
So. 396—Monk v. Crowell & Spen¬ 
cer Lumber Co., App., 168 So. 
360. 

N.C.—Newbem v. Leary, 1 S.E.2d 
384, 215 N.C. 134. 

Va.—Stuart v. Coates, 4’2 S.E.2d 311, 
186 Va. 227—Tellow Cab Corpora¬ 
tion of Abingdon v. Henderson, 16 
S.E.2d 389, 178 Va. 207—Burr v. 
Virginia Railway & Power Co., 145 
S.E. 833, 151 Va. 934. 

B«asoii for rule 

“The element of continual negli¬ 
gence is present in all last-chance 
cases. If . . , defendant is able 

to avoid injuring the negligent plain¬ 
tiff, and negligently fails to do so. 
Plaintiff’s original though continuing 
negligence only remotely contributes 
to the injury and is not the proxi- 
nxate cause thereof, and hence the 
applied doctrine, by its own prin¬ 
ciples, establishes the right of plain¬ 


tiff to recover notwithstanding the 
fact that his original negligence 
would, by its continuing nature, bar 
a recovery if the doctrine were not 
applicable.”—Girdner v. Union Oil 
Co. of California, 13 P.2d 915, 918, 
216 Cal. 197. 

89. Idaho.—^Evans v. Davidson, 77 
P.2d 661, 58 Idaho 600. 

La.—Barnes v. Texas & New Or¬ 
leans R. Co., App., 16 So.2d 600. 
Tex.—Friske v. Graham, Civ.App., 
128 S.W.2d 139. 

Reason for rule 

“Heedless attention to danger is 
negligence as matter of law. . . .: 
Its causative force is not destroyed 
merely because of the existence of 
conditions making the last chance 
rule applicable. It follows that in 
last chance cases the plaintiff’s fault 
is continuing and concurrent with 
that of defendant. It contributes to 
the injury under the test of legal 
cause.”—Clark v. Boston & Maine R. 
R., 182 A. 175, 178, 87 N.H. 434. 

In Indiana 

(1) The earlier decisions denied 
the application of the doctrine of last 
clear chance where the negligence of 
plaintiff and defendant operated con¬ 
currently and simultaneously, and 
neither terminated before the instant 
of the injury,—Wabash R. Co. v. Tip¬ 
pecanoe Loan & Trust Co., 98 N.E. 
64, 178 Ind. 113, 38 L.R.A.,N.S., 1167 
—45 C.J. p 993 note 35. 

(2) In a more recent decision, how¬ 
ever, the rule has been modified so as 
not necessarily to bar recovery 
where the injured person's negli¬ 
gence continues and concurs with 
that of defendant.—Chesapeake & O. 
Ry. Co. V. Williams, 51 N.E.2d 384, 
114 Ind.App. 160. 

90- Ind.—Chesapeake & O. Ry. Co. 
V. Williams, supra. 

Wash.—Thompson v. Porter, 151 P. 
2d 433, 21 Wash.2d 449—Hopp v. 
Northern Pac. Ry. Co., 147 P.2d 
950, 20 Wash.2d 439—Port land- 

Seattle Auto Freight v. Jones, 131 j 
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P.2d 736, 15 Wash.2d 603—Hynek 
V. City of Seattle, 111 P.2d 247, 7 
Wash.2d 386—Chadwick v. Ek, 95 
P.2d 398, 1 Wash.2d 117—Flagg v. 
Vander Yacht, 24 P.2d 1063, 174 
Wash. 521—Switzer v. City of Seat¬ 
tle, 298 P. 347—Reamer v. Walter 
H. a Griffiths, Inc., 291 P. 714, 158 
Wash. 665—Larson v. Tacoma Ry. 
& Power Co., 264 P. 419, 146 Wash. 
660. 

45 C.J. p 992 note 21. 

91. La.—Jackson v. Cook, 181 So. 
195, 189 La. 860—O’Connor v, Chi¬ 
cago, R. I. & P. Ry. Co., App., 40 
So.2d 663—Barnes v. Texas & New 
Orleans R. Co., App., 16 So.2d 600 
—Daly V. Employers Liability 
Assur. Corporation, Limited, of 
London, England, App,, 15 So.2d 
396—Browne v. Texas & P. R. Co., 
App., 193 So. 611—Eggleston v. 
Louisiana & A. Ry. Co., App., 192 
So. 774—Young v. Thompson, App., 
189 So. 487—Iglesias v. Campbell, 
175 So. 145, reinstating decree, 
App., 170 So. 265. 

Va.—Barnes v. Ashworth, 153 S.E. 
711, 154 Va. 218. 

W.Va.—Lynch v. Alderton, 20 S.E.2d 
657, 124 W.Va. 446. 

In a nmuTber of earlier cases it was 
held that the rule holding defendant 
liable under the discovered peril doc¬ 
trine despite the continuing negli¬ 
gence of plaintiff applied only where 
defendant had actually discovered 
the injured person's perilous posi¬ 
tion and thereafter failed to use 
due care to avoid the accident.—Rus¬ 
so V. Texas & P. Ry. Co., App., 177 
So. 478, reversed on other grounds 
181 So. 485, 189 La. 1042—Davidson 

V. American Drug Stores, La.App., 
175 So. 157—Hicks v. Texas & N. O. 
R. Co., La.App., 170 So. 396. 

92. Va.—Frazier v. Stout, 181 S.E. 
377, 165 Va. 68. 

93. Va.—Barnes v. Ashworth, 153 
S.E. 711, 154 Va. 218. 

W. Va.—Smith v. Gould, 159 S.E. 53, 
110 W.Va. 579, 91 A.L.R. 28. 
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§ 140. In General 

The Incompetency of persons must be taken into ac¬ 
count in considering the degree of diligence to be re¬ 
quired of them, and what may be held to be contributory 
negligence in one is not necessarily such in another. 

While a person is required to exercise ordinary 
care, including the use of all his faculties to appreci¬ 
ate and avoid danger, as discussed supra § 120, the 
incompetency of persons must be taken into account 
in considering the degree of diligence to be required 
of them,and no higher degree of diligence must 
be required than may rightfully be expected or that 
experience has shown such persons generally would 
be likely to exercise under like circumstances.^^ 
Hence, a person is not to be held responsible for 
acts and omissions which are due to want of capac¬ 
ity to appreciate and a\*oid danger.^^ Thus, what 
may be held to be contributory negligence in one is 
not necessarily such in another.^'^ To an adult, in 
full possession of his mental and physical powers, 
one standard may be applied to a child, another 
standard, as discussed infra §§ 144-149; to a per¬ 
son utterly incapable of appreciating or taking pre¬ 
cautions to avoid injury, still another, as considered 
infra §§ 141-143. 

§ 141. Persons under Mental Disability 

A person of unsound or weak mind, who is not a 
maniac or totally unable to appreciate danger, may be 
contributorily negligent, but a person, mentally incapable 
of appreciating apparent danger and avoiding It, cannot 
be guilty of contributory negligence. 

A person of unsound or weak mind, who is not a 


maniac or totally unable to appreciate danger, may¬ 
be contributorily negligent,^^ such a person, who 
is mentally deficient, can be held to the exercise of 
only such faculties as he is endowed with by na¬ 
ture to appreciate and guard against the dangerd 
The care required of a person laboring under any 
mental disability is that care which may reasonably 
be expected of one having the same capacity to ap¬ 
preciate and avoid injury.^ A person who is by 
reason of mental incapacity wholly unable to ap¬ 
prehend apparent danger, and to avoid exposure to 
it, cannot be guilty of contributory negligence.® 

Aged persons. A person whose senses are blunt¬ 
ed and mental faculties impaired by old age is not 
guilty of contributory negligence where his failure 
to use that degree of care which an ordinarily pru¬ 
dent person would use under the same or similar cir^ 
cumstances is due to such disability.^ 

Mere dullness of mind. A person who does not 
lack capacity to appreciate and avoid danger of in¬ 
jury, but is merely of dull mind, is chargeable with 
the same degree of care for his persocial safety as. 
one of brighter intellect^ 

§ 142. Persons under Physical Disability 

A person under any physical disability is required to 
exercise ordinary care to avoid injury, and-, if he fails 
do so and such failure contributes proximately to the in¬ 
jury, he is guilty of contributory negligenoe. 

A person laboring under any physical disability 
increasing his liability to injury must nevertheless 
exercise ordinary care to avoid injury,® and, if he 


94. Mich.—Clemens v. City of Sault 
Ste. Marie. 286 N.W. 232. 289 Mich. 
254. 

95. Mich.—Clemens t. City of Sault 
Ste. Marie, supra. 

96. Mo.— Corpus Juris cited, in 
Schiermeier v. Kroger Grocery & 
Baking Co., App., 167 S.W.2d 967, 
969. 

45 G.J. p 995 note 44. 

Only responsible person can be 
contributorily negligent.—Sherman v. 
Millard, 259 N.T.S. 415, 144 Misc. 
748, reversed on other grounds Sher¬ 
man V. Leicht, 264 M.T.S. 492, 238 
App.Div. 271. 

97. XJ.S.—Baltimore, etc., R. Co. v. 
Cumberland, App.D.C., 20 S.Ct. 380, 
176 U.S. 232, 44 L.Ed. 447. 

Mo.—Corpus Juris cited in Schier¬ 
meier V. Kroger Grocery &. Baking 
Co., App., 167 S-W.2d 967, 969. 

98. Mo.— Corpus Juris cited in 
Schiermeier v. Kroger Grocery & 


Baking Co., App., 167 S.W.2d 967, 
969. 

45 C.J. p 995 note 46. 

99. La.—^Johnson v, Texas & P. Ry. 
Co., 135 So. 114, 16 La.App. 464. 

1. U.S.—Seattle Electric Co. v. Hov- 
den. Wash., 190 F. 7, 111 C.C.A. 
191. 

45 C.J. p 995 note 50. 

Care required to avoid injury to per¬ 
son under mental disability see 
supra § 12. 

2 . Ala.—Worthington v. Mencer, 11 
So. 72, 96 Ala. 310, 17 L.R.A. 407. 

Minn.—^Johnson v. St. Paul City R. 
Co., 69 N.W. 900, 67 Minn. 260, 36 
L.R.A. 586. 

45 C.J. p 995 note 61, 

3 . Ala.—^Worthington v. Mencer, 11 
So. 72. 96 Ala. 310, 17 L.R.A. 407. 

Ind.—Riesbeck I>rug Co. v. Wray, 39 
N.E.2d 776. Ill Ind.App. 467. 

N.T.—^Zajaezkowski v. State, 71 N.T. 

S.2d 261, 189 Misc, 299. 

Idemory temporarily suspended 
Person whose memory is tern- 
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porarily suspended as regards a dan¬ 
gerous condition is virtually in the 
same mental position as one who 
has never acquired knowledge of 
such condition.—Cox v. City of Cof- 
feyville, 110 P.2d 772, 153 Kan, 392. 

4 . Minn.—Johnson v. St. Paul City 
R. Co.. 69 N.W. 900, 67 Minn, 260, 
36 L.R.A, 586. 

5. Ala.—^Worthington v. Mencer, 11 
So. 72, 96 Ala. 310, 17 L.R.A. 407. 

45 C.J. p 995 note 54. 

6. Mass.—^Keith v. Worcester, etc., 
R. Co., 82 N.E. 680, 196 Mass. 478, 
14 L.R.A.,N.S.. 648. 

45 C.J. p 995 note 56. 

Care required to avoid injury to per¬ 
son under physical disability see 
supra § 12. 

Knowledge of danger 

(1) Old woman of frail and slight 
physique suing for injuries resulting 
from fall sustained when salesman 
in provision, fruit, and vegetable 
market slightly brushed woman's el¬ 
bow or arm must be charged with 



NEGLIGENCE 


§ 142 


65 aJ.S. 

fails to exercise that degree of care, and such fail¬ 
ure contributes proximately to cause his injury, he 
is guilty of contributory negligence^ Such a per¬ 
son is not required to exercise a higher degree of 
care to that end than is required of a person un¬ 
der no disability;^ ordinary care is all that is re¬ 
quired.^ In determining whether such a person ex¬ 
ercised ordinary care for his own safety, his disa¬ 
bility is a circumstance to be considered.^O Jn oth¬ 
er words, ordinary care is such care as an ordina¬ 
rily prudent person with the same disability would 
exercise under the same or similar circumstances.^^ 
However, it may be incumbent on him to put forth 
a greater degree of effort than would otherwise be 
necessary in order to attain that standard of care 
which is required of everyone .12 

Blind persons and persons with defective vision. 
The fact that a person is wholly or partially blind 
does not relieve him of the duty to exercise ordi¬ 
nary care for his own safety,and, if he fails to 
exercise such care, and his failure to do so contrib¬ 
utes proximately to cause his injury, he is guilty of 
contributory negligence.^^ It is not negligence as 
a matter of law for a blind person to be present in 
a public place,^^ or to walk unattended on a public 
street.1® In the absence of contrary knowledge, ac¬ 
tual or imputed, such a person may assume that he 


is not exposed to, or threatened by, injury which 
can come to him only from a breach of the duty 
which others owe to avoid injury to him.^'^ In de¬ 
termining what constitutes ordinary care on his 
part, his blindness, and all other circumstances af¬ 
fecting the question as to what care was reasonably 
necessary to avoid injury, should be considered.^® 
The fact that he is blind, or has defective vision, 
may make it incumbent on him to make greater use 
of his other senses to prevent injury than if he was 
in full possession of his faculty of sight.^® Ordi¬ 
nary care to protect himself from injury, however, 
is all that is required of hira .20 Ordinary care in 
the case of such a person is such care as an ordi¬ 
narily prudent person with a like infirmity would 
have exercised under the same or similar circum- 
stances.^^ 

Deaf persons. It is the duty of a person who is 
deaf, or whose hearing is defective, to use ordinary 
care for his own safety,^^ and, if he fails to use 
such care, and such failure contributes proximately 
to cause his injury, he is guilty of contributory neg- 
ligence.2® The fact that he is deaf, or has defec¬ 
tive hearing, may impose on him a duty to make 
greater use of his other senses to protect himself 
from injury than if he was in full possession of his 
faculty of hearing,24 but ordinary care, such as an 


knowledge of her physical condition 
and of the risk she incurred in sta¬ 
tioning herself so near to salesman 
that an ordinary movement on his 
part might jeopardize her safety.— 
Ury V. Fredkin's Markets, 79 P.2d 
749, 26 Cal.App.2d 501. 

(2) Person whose faculties of ob¬ 
servation are temporarily suspended 
as regards a dangerous condition 
is virtually in the same mental po¬ 
sition as one who has never acquired 
knowledge of such condition.—Cox 
v. City of CofCeyville, 110 P.2d 772, 
153 Kan. 392. 

7. Tenn.—Felton v. Horner, 37 S.W. 
696, 97 Tenn. 579. 

45 C.J. p 995 note 57. 

Failure of passengers on trains to 
have an attendant as contributory 
negligence see Carriers § 776 a. 

8. Cal.—Jones v. Bay ley, 122 P.2d 
293, 49 Cal.App.2d 647. 

45 C.J. p 996 note 58. 

9. Cal.—Jones v. Bay ley, supra. 

45 C.J. p 996 note 59. 

10. Mass.—Keith v. Worcester, etc., 
R. Co., 82 N.E. 680, 196 Mass. 478, 
14 L.Il.A.,N.S., 648. 

45 C.J. p 996 note 60. 

11. Cal.—Jones v. Bayley, 122 P.2d 
293, 49 Cal.App.2d 647. 

Me.—Ham v. Lewiston, 47 A. 548. 94 
Me. 265. 


12. Cal.—Jones v. Bayley, 122 P.2d 
293, 49 Cal.App.2d 647—^Armstrong 
v. Day, 284 P. 1083, 103 CaLApp. 
465. 

45 C.J. p 996 note 62. 

13. Iowa..—Balcom v. Independence, 
160 N.W, 305, 178 Iowa 685, L.R.A. 
1917C 120. 

45 C.J. p 996 note 64. 

Care required to avoid injury to 
blind person see supra § 12. 

14. Pa.—Karl v. Juniata County, 
56 A. 78, 206 Pa. 633. 

45 C.J. p 996 note 65. 

N.Y.—Harris v. Uebelhoer, 76 
T. 169. 

16, Or.—Weinstein v. Wheeler, 271 
P. 733, 127 Or. 406, 62 A.L.E.. 574. 

17, Tenn.—Corpxis Juris cited in 
East Tennessee Light & Power Co. 

V. Gose, 130 S.W.2d 984, 987, 23 
Tenn.App. 280. 

45 C.J. p 996 note 66. 

Intrusting safety to others 

Blind persons may, within reason¬ 
able limits, intrust their safety to 
those who are younger and stronger 
mentally and physically thsin them¬ 
selves without being guilty of negli¬ 
gence.—Anderson v. Winkle, 5 N.W. 
2d 355, 213 Minn. 77. 

18, Iowa.—Hill V. Glenwood, 100 N. 

W. 522, 124 Iowa 479. 

45 C.J. p 996 note 67. 
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19. Cal.— Corpus Juris cited in Jones 
V. Bayley, 122 P.2d 293, 297, 49 Cal. 
App.2d 647— Corpus Juris cited in 
Armstrong v. Day, 284 P. 1083, 
1086, 103 Cal.App. 465. 

45 C.J. p 996 note 68. 

20. Cal.— Corpus Juris cited in 

Jones V. Bayley, 122 P.2d 293, 297, 
49 CaI.App.2d 647. 

45 C.J. p 996 note 69. 

21. Cal.— ^Corpus Juris cited in Jones 
V. Bayley, 1'22 P.2d 293, 297, 49 Cal. 
App.2d 647. 

Conn.— Corpus Juris cited in Muse v. 
Page, 4 A.2d 329, 331, 125 Conn- 
219. 

Ky.—Gill V. Sable Hide & Fur Co., 4 
S.W.2d 676, 223 Ky. 679. 

45 C.J. p 996 note 70. 

22. Md.—Fenneman v. Holden, 22 A. 
1049, 75 Md. 1. 

45 C.J. p 996 note 72, 

Care required to avoid injury to deaf 
person see supra § 12. 

23. Wash.—^Hamlin v. Columbia, 
etc., R. Co., 79 P. 991, 37 Wash. 
448. 

45 C.J. p 996 note 73. 

24. Cal.— Corpus Juris cited in Jones 
V, Bayley, 122 P.2d 893, 297, 49 
Cal.App.2d 647— Corpus Juris cited 
in Armstrong v. Day, 284 P. 1083, 
1086, 103 Cal.App. 465, 

45 C.J. p 997 note 74. 
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ordinarily prudent person laboring under a like in¬ 
firmity would exercise under the same or similar 
circumstances, is all that is required of him.^S 

§ 143. Intoxicated Persons 

The intoxicatio!^ of a person does not excuse him from 
exercising the due care required of a sober person, and, 
where such intoxication prevents him from using the 
necessary care and his negligent conduct contributes di¬ 
rectly to the injury, he cannot recover. 

The care required of a person who has become in¬ 
toxicated voluntarily is the same as that required 
of one who is sober.-® If he fails to exercise that 
degree of care for his own safety which an ordi¬ 
narily prudent sober person would exercise under 
the same or similar circumstances, and such failure 
contributes as a proximate cause to the injury of 
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which he complains, he is guilty of contributor}- 
negligence.27 The mere fact that a person was in- 
toxicated at the time he was injured does not of 
itself constitute contributory negligence,28 

fact that a person was intoxicated is a circumstance 
which may be considered in determining whether he 
exercised due care.^^ Inability to exercise the care 
which an ordinarily prudent sober person would ex¬ 
ercise under the same or similar circumstances al¬ 
though due to intoxication, must nevertheless con¬ 
tribute as a proximate cause to the injury com¬ 
plained of.30 Thus, a person is not guilty of con¬ 
tributory negligence where, although intoxicated 
he exercises for his own safety the care which an 
ordinarily prudent person would have exercised un¬ 
der like circumstances,31 or where the circumstances 
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25. Cal.— Corpus Juris cited in Jones 
V. Bayley, 122 P.2d 293, 297, 49 Cal. 
App.2(J 647. 

Conn.—Kerr v. Connecticut Co., 140 
A. 751, 107 Conn. 304. 

45 C.J. p 997 note 75. 

26. Cal.— Corpus Juris cited in Cloud 
V. Market St Ry. Co., 168 P.2d 191, 
104, 74 Cal.App.2d 92— Corpus Juris 
cited in Emery v. Los Angeles R. 
Corporation, 143 P.2d 112, 115, 61 
Cal.App.2d 455. 

Idaho.— Corpus Juris cited in Geist 
V. Moore, 70 P.2d 403. 400, 58 Ida¬ 
ho 149. 

Minn.—Olstad v. Fahse, 282 N.W. 
694, 204 Minn. 118—Guhl v. War- 
road Stock, Grain & Produce Co., 
179 N.W. 564, 147 Minn. 44. 

Mo. — Corpus Juris quoted in Carpen¬ 
ter V. Kurn, 136 S.W.2d 997, 1005, 
345 Mo. 877. 

Neb.— Corpus Juris quoted in Rem- 
menga v. Selfc, 34 N.W.2d 757, 763, 
150 Neb. 401—^Nichols v. Havlat, 7 
N.W.2d 84, 142 Neb. 534. 

N.H.—^Small v. Boston & M. R. R., 
159 A. 298, 85 N.H. 330. 

Ohio.—Siraensky v. Zwyer, 178 N.E. 

422, 45 Ohio App. 275. 

Or.— Corpus Juris quoted in Brady v. 
Schnitzer, 295 P. 961, 963, 135 Or. 
250. 

Pa.—McMichael v. Pennsylvania R. 

Co., 1 A.2d 242. 331 Pa. 584. 

Tex.—Scott V. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 A.L.R. 50— 
San Antonio Public Service Co. v- 
Praser, Civ.App., 91 S.W.2d 948. 

45 C.J. p 997 note 77. 

Care required to avoid injury to in¬ 
toxicated person see supra § 12. 
‘‘Intoxication’^ defined 

Instruction defining "'intoxication'" 
as drunkenness, evidenced by ab¬ 
normal excitations of passions or 
feelings, and impairment of mental 
and physical faculties, was proper.— 
Brady v. Schnitzer, 295 P. 961, 135 
Or. 250. 

Intoxication no excuse 

Voluntary intoxication of a person 


will not excuse or justify a want of 
due care. 

Cal.—Emery v. Los Angeles R. Cor¬ 
poration, 143 P.2d 112, 61 Cal.App. 
2d 455. 

Conn.—Dokus v. Palmer, 33 A.2d 315, 
130 Conn. 247. 

Ky.—Straughan’s Adm'r v. Pendley, 
191 S.W.2d 391, 301 Ky. 209— 

Louisville, etc., R. Co. v. Howser, 
257 S.W. 1010, 201 Ky. 548. 

Pa.—McMichael v. Pennsylvania R. 

Co., 1 A.2d 242, 331 Pa. 584. 
Protection 

Intoxicated person, however, may 
be entitled to protection when sober 
person would not be.—Small v. Bos¬ 
ton & M. R. R., 159 A. 298, 85 N.H. 
330. 

27. Mo.—Corpus Juris quoted in 
Carpenter v. Kurn, 136 S.W.2d 997, 
1005, 345 Mo. 877. 

Neb.—Corpus Juris quoted in Rem- 
menga v. Selk, 34 N.W.2d 757, 763, 
150 Neb. 401. 

Or.—Corpus Juris quoted in Brady 
V. Schnitzer, 295 P. 961, 963, 135 
Or. 250. 

Pa.—McMichael v. Pennsylvania R. 

Co., 1 A.2d 242, 331 Pa. 584. 

45 C.J. p 997 note 78. 

23. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Houston, 189 S.W.2d 904, 209 
Ark. 217—Mills v. Silbernagel & 
Co., 164 S.W.2d 893, 204 Ark. 734. 
Cal.—Corpus Juris cited in Emery v. 
Los Angeles R. Corporation, 143 P. 
2d 112 , 115, 61 Cal.App.2d 455— 
Corpus Juris cited iu Brooks v. 
City of Monterey, 35 P.2d 636, 638, 
140 Cal.App. 635. 

Conn.—Dokus v. Palmer, 33 A.2d 316, 
130 Conn. 247. 

Idaho.—Corpus Juris cited in Geist 
V. Moore, 70 P.2d 403, 409, 58 Ida¬ 
ho 149. 

La.—Corpus Juris cited iu Meredith 
V- Arkansas Louisiana Gas Co., 
App., 185 So. 498, 502—^Frazier v. 
F. Strauss & Son, App., 173 So. 
343. 

Minn.—Olstad v. Fahse, 282 N.W. 
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694, 204 Minn. 118—Guhl v. War- 
road Stock, Grain & Produce Co., 
179 N.W". 564, 147 Minn. 44 . 

Neb.—Corpus Juris quoted iu Rem- 
menga v. Selk, 34 N.W.2d 757 753 
150 Neb. 401. 

Ohio.—Simensky v. Zwyer, 178 NE 
422, 45 Ohio App. 275. 

Or.—Corpus Juris cited in Lynn v. 
Stinnette, 31 P.2d 764, 7C7, 14? Or 
105. 

45 C.J. p 997 note 79. 

29. Ark.—Chicago, R. I. & p. py, 
Co. V. Houston, 189 S.W.2d 904, 209 
Ark. 217—Mills v. Silbernagel & 
Co., 164 S.W.2d 893, 204 Ark. 734 . 

Cal.—Corpus Juris cited iu Emery v. 
Los Angeles R. Corporation, 143 P. 
2 d 112 . 115, 61 Gal.App. 2 d 455 . 
Neb.—Corpus Juris quoted iu Rem- 
menga v. Selk, 34 N.W.2d 757, 763, 
150 Neb. 401. 

Or.—Corpus Juris cited iu Lynn v. 
Stinnette, 31 P.2d 764, 767, I 47 Or. 
105. 

Tenn.—Corpus Juris cited lu Tennes¬ 
see Cent. Ry. Co. v. Dial, 65 S.W. 
2d 610, 613, 16 Tenn.App. 646. 

Tex.—Scott V. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 A.L.R. 60. 

45 C.J. p 998 note SO. 

Existence of iutoxicatiou may 
strengthen probability of negligence. 
—Dokus v. Palmer, 33 A.2d 315, 130 
Conn. 247. 

30 . Cal.—Coakley v. Ajuria, 290 P. 
33, 209 Cal. 745. 

Minn.—Guhl v. Warroad Stock, Grain 
& Produce Co., 179 N.W. 564, 147 
Minn. 44. 

Neb.—Corpus Juris quoted iu Rem- 
menga v. Selk, 34 N.W.2d 757, 763, 
150 Neb. 401—Nichols v. Havlat, 1 
N.W.2d 829, 140 Neb. 723, opinion 
set aside on other grounds 7 N.W. 
2d 84, 142 Neb. 534. 

45 C.J. p 998 note 81. 

31. Neb.—Corpus Juris quoted iu 
Remmenga v. Selk, 34 N.W.2d 767, 
763, 160 Neb. 401. 

45 C.J. p 998 note 82. 
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^ere such that a sober man could not, by the exer¬ 
cise of ordinary care, have avoided injury.32 

j 144. Children 

The law of contributory negligence Is applicable to 
Infants as well as to adults. 

The law of contributory negligence is applicable 
to infants as well as to adults.ss The application of 
the doctrine of contributory negligence depends on 
the circumstances of the case,3 4 particularly in view 
of the intelligence of the child and the power to ex¬ 
ercise a certain amount of judgment,35 but the rule 
with respect to contributory negligence is not ap¬ 
plied with the same severity to a child as to an 
adult^® A child of whatever age or capacity for 
judgment may recover for injuries caused by an¬ 
other’s negligence, if it did no act which prudence 
w’ould forbid, and omitted no act that prudence 
would dictate on the part of an adult.37 


§ 145 

§ 145. - Age at Which Contributory Neg¬ 

ligence Is Chargeable 

Generally a child of such tender years as to be in¬ 
capable of exercising any care for its own safety cannot 
be guilty of contributory negligence. In determining 
whether a child is capable of exercising ary care, con¬ 
sideration must be given, not only to its age, but to ail 
factors bearing on its capacity. 

A child may be of such tender years as to be 
incapable of exercising any care for its own safe¬ 
ty,38 and at such an age the infant is sometimes 
termed ‘^non sui juris.’’39 ^ child who is so young 
as to be wholly unable to apprehend apparent dan¬ 
ger, and to avoid exposure to it, cannot be guilty of 
contributory negligence.^^ This rule has been ap¬ 
plied in cases where the age of the injured child at 
the time the injury was sustained was less than two 
years,between two and three years,^^ between 


32. Neb.— Corpus Juris quoted in 
Remmenga v. Selk, 34 N-.W.2d 757, 
763, 150 Neb. 401. 

45 C.J. P 998 note 83. 

33. U.S.—Thompson v. Bell, C.C.A. 
Mich., 129 F.2d 211, applying In¬ 
diana law. 

Cal.—Bolar v. Maxwell Hardware 
Co., 271 P. 97, 205 Cal. 396, 60 
A.L.R. 429—Mecchi v. Lyon Van 
& Storage Co.^ 102 P.2d 422, 38 Cal. 
App.2d 674, hearing denied 104 P.2d 
26, 48 Cal.App.2d 674—Corpus Juris 
cited in Clampett v. Shopping Bag 
Markets, Inc., 84 P.2d 543, 545, -29 
Cal.App.2d 410—Barrett v. Harman, 
1 P.2d 458, 115 Cal.App. 283—Pata- 
nla V. Yellow-Checker Cab Co., 2 S3 
P. 295, 102 CaLApp. 600. 

Ky .—Lehnhard v. Robertson's Adm'x, 
196 S.tV. 441, 176 Ky. 322. 

La.—O'Pry v. Berdon, App., 149 So. 
287. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

46 C.J. p 998 note 85. 

Assumption of risk by youthful em¬ 
ployee see Master and Servant §§ 
412-420. 

Care required to avoid injury to child 
see supra § 12. 

Imputed negligence see infra § 160. 
Infant employee see Master and 
Servant §§ 471-4S1. 

Infant occupant of motor vehicle see 
Motor Vehicles § 202 a. 

Infant passenger on train or oar see 
Carriers § 776 b. 

Injuries occasioned by: 

Electric wire or other appliance see 
Electricity § 63. 

Explosive see Explosives § 11 b 

( 2 ). 

Highway, defect or obstruction in 
see Highways § 269. 

Motor vehicle, operation of see Mo- 
for Vehicles § 486. 
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Railroad, operation of see the C. 
J.S. title Railroads §§ 806, 940, 

944, also 52 C.J. p 347 note 65 et 
seq, p 670 note 74 et seq, p 682 
note 17 et seq. 

Street, defect or obstruction in see 
Municipal Corporations § 849. 
Street railroad, operation of see 
the C.J.S. title Street Railroads 
§ 284, also 60 C.J. p 524 note 86 
et seq. 

Traveler on highway see Highways 
§ 245. 

34. La.—Delahoussaye v. City of 
New Iberia, App., 35 So.2d 477— 
Cook V. Louisiana Public Utilities 
Co., App., 19 So.2d 297. 

35. La.—Delahoussaye v. City of 
New Iberia, App., 35 So.2d 477— 
Cook V, Louisiana Public Utilities, 
App., 19 So.2d 297. 

36. La.—O’Pry v. Berdon, App., 149 
So. 287. 

37. Mass.—Friedman v. Berthiaume,, 
21 N.E.2d 261, 303 Mass. 159. 

38. Cal.—^Mecchi v. Lyon Van & 
Storage Co., 102 P.2d 422, 38 Cal. 
App.2d 674, hearing denied 104 P.2d 
26, 38 Cal.App.2d 674. 

I Ga.—^Anthony v. Dutton, 36 S.E.2d 
836, 73 Ga.App. 389. 

Mass.—Friedman v. Berthiaume, 21 
N.B.2d 261, 303 Mass. 159. 

Mo.—Turner v. City of Moberly, 26 
S.W.2d 997, 224 Mo.App. 683. 

45 C.J, p 1000 note 94. 

39. Cal.—Springer v. Sodestrom, 129 
P.2d 499, 64 CaLApp.2d 704. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372— 
Burns v. Eminger, 261 P. 613, 81 
Mont. 79. 

N.Y.—Camardo v. New York State 
Rys., 169 N.E. 879, 247 N.Y. 111. 

45 C.J. p 1000 note 95. 

40. Cal.—Coole v. Haski,ns, 135 P.2d 
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176, 57 Cal.App.2d 737—Graham v. 
Consolidated Motor Transport Co., 
297 P. 617, 112 CaLApp. 648—Moore 
V. Bishop, 297 P. 580, 113 CaLApp. 
25—Seperman v. Lyon Fire Proof 
Storage Co., 275 P. 980, 97 CaLApp. 
654. 

Neb.—Tews v. Bamrick, 26 N.‘W.2d 
499, 148 Neb. 59. 

i N.Y.—Camardo v. New York State 
Rys., 159 N.E. 879, 247 N.Y. 111. 
Pa.—Stevenson v. Sarfert, 166 A. 
225, 310 Pa. 458. 

Tenn.—City of Knoxville v. Camper, 
108 S.W.2d 787, 121 Tenn.App. 210. 
Tex.—Corpus Juris cited ia Karotkin 
Furniture Co. v. Decker, Civ.App., 
32 S.'\V.2d 703, 706, aihrmed, Com. 
App., 50 S.W.2d 795. 

45 C.J. p 1000 note 95. 

Coacurxiug aegligeuce 

The youth of a person injured will 
sometimes excuse him from concur¬ 
ring negligence.—Sanders v. Baird, 
112 S.W.2d 966, 195 Va. 535. 

Sole question is whether alleged 
tort-feasor was negligent, where 
child of tender years is victim of 
alleged tort.—Stevenson v, Sarfert, 
165 A. 225, 310 Pa. 458. 

41. Cal.—Parra v. Cleaver, 294 P. 
6, 110 CaLApp. 168. 

Ill.—Kremer v. Vim Co., 28 N.E.2d 
811, 306 IlLApp. 476—Hallis v. 

Stover Co., 275 IlLApp. 44. 

Ky.—Cunningham v. Sublett’s Adm’r, 
208 S.W.2d 509, 306 Ky. 701. 

45 C.J. p 1001 note 97. 

42. U.S.—Baker v. Dallas Hotel Co., 
C.C.A.Tex., 73 F.2d 825. 

Cal.—Conroy v. Perez, 148 P.2d 680, 
64 CaLApp.2d 217. 

La.—Davies v. Consolidated Under¬ 
writers, App., 14 So.2d 494—Guidry 
V. Hamlin, App., 188 So. 662— 
Smith V. City of Baton p.ouge, 119 
So.'98, 9 La.App. 19. 
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three and four years, between four and five 
years,between five and six years,between six 
and seven years,seven years,and eight years.*^* 

The age that is sufficient to constitute a child sui 
juris, so as to charge it with contributory negli¬ 
gence, is a difficult question, and has been a fruit¬ 
ful source of controversy in the courts, and no 
definite or fixed age has ever been agreed on.^^ 
Except where the child is so young as to be incapa¬ 
ble of using any care as heretofore stated, or where 
the child is under seven in those jurisdictions where 
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such a child is held to be incapable of contributory 
negligence,^® because the child is conclusively pre¬ 
sumed to be incapable of exercising any care for its 
own safety, as discussed infra § 218, it is generally 
held that, although age is an important factor to be 
considered in determining whether a child is capa¬ 
ble of exercising any care,51 it is not the only factor 
to be considered.52 Hence, whether a child has 
such capacity is to be determined in each case by 
considering not only its age, but also all other fac¬ 
tors bearing on its capacity, such as its intelli¬ 
gence,53 experience,54 such as, under particular 


Ma^s.—Tucker v. Ryan, 10 N.E.2d 
73, 2as Mass. 282. 

Ohio,—Marmorstein v. Schuck, 163 X. 

E. 218, 29 Ohio App. 145. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas V, Sanderson, Civ.App., 
174 S.'W.2d 616, error refused. 

45 C.J. p 1001 note 98. 

43, Ala.—^^Vlabama By-Products Cor¬ 
poration V. Cosby, 115 So. 31, 217 
Ala. 141. 

CaL—Crane v. Smith, 144 P.2d 356, 
23 Cal-2d 288—Corpus Juris cited 
in Gackstetter v. Market Street 
Ry. Co., 20 P.2d 93, 94, 130 Cal. 
App. 316. 

III.—Cosmo V. Seegers, 30 X.E.2d 
123, 307 IIl.App. 187. 

I^a.—Johnson v. Butterworth, 157 So. 
121, 180 Ba. 586—Brown v. ‘Wade, 
App., 145 So. 790—Farque v. Gulf 
States Utilities Co., App., 140 So. 
90—Dragro v. Dorsey, 126 So. 724, 
13 La.App. 115. 

Mich,—In re Clark's Estate, 27 X.W. 
2d 509, SI8 Mich. 92—Colvaruso v. 
Stroh Brewery Co., 3 N.W.2d 261, 
301 Mich. 24 5—Edg^erton v. Lynch, 
238 X.W. 322, 255 Mich. 456. 

Mo.—Xorris v. Walker, 110 S.W.2d 
404, 232 Mo.App. 645, 

Tex.—Karotkin Furniture Co. v. 
Decker, Civ.App., 32 S.W.2d 703, 
affirmed, Com.App., 50 S.W.2d 795. 
45 C.J. p 1001 note 99. 

44. Ga.—Anthony v. Dutton, 36 S. 
E.2d 836, 73 Ga.Aup. 389—City Ice 
Delivery Co. v. Turley, 160 S.E. 
517, 44 Ga.App. 32. 

Ill.—Powell V. Weiner, 60 N.E.2d 646, 
325 Ill.App. 697. 

La,—Ig-lesias v. Campbell, App., 175 
So. 145. 

Pa.—Quattrochi v. Pittsburgh Rys. 

Co., 164 A- 59, 309 Pa, 377. 

45 C.J. p 1001 note 1. 

Xn, the absence of evidence that he 
has discretion and understanding to 
appreciate a danger confronting him, 
child between the ages of four and 
five years is not chargeable with neg¬ 
ligence.—Gottesman v. City of Cleve¬ 
land, 52 N.E.2d 644, 142 Ohio St. 410. 

45. Ill.—^Hubka v. McCoimick, 53 X. 
E.2d 467. 321 IIl.App. 638--Wall v. 
Greene, 52 N.E.2d 303, 321 IlLApp. 


161—Flis v. City of Chicago, 247 
IIl.App. 128. 

X.H.—Grogan v. York, 38 A.2d 295, 
93 X.H. 1S4. 

Pa.—Hogan v. Etna Concrete Block 
Co., ISS A. 763, 325 Pa. 49—Steven¬ 
son V. Sarfert, 165 A. 225, 310 Pa. 
458. 

45 C.J. p 1001 note 2. 

46. La.—Shill v. Xew Orleans Pub¬ 
lic Service, App., 175 So. 113— 
Dipino V. Joe Gulino & Son, App., 
154 So. 772—Bridwell v. Butler, 
139 So. 51, 18 La.App. 675. 

Mo.—Volz V. City of St. Louis, 32 S. 

W.2d 72, 326 Mo. 362. 

Xeb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Xeb. 59. 

45 C.J. p 1002 note 3. 

47. La.—Bod in v. Texas Co., App., 
186 So. 390—Borman v. Lafargue, 
App., 183 So. 548. 

Xeb.—Siedlik v. Schneider, 241 N.W. 

535, 122 Xeb. 763. 

45 C.J. p 1002 note 4. 

48. Pa.—Thomas v. Southern Penn¬ 
sylvania Tract. Co., 112 A. 918, 
270 Pa. 146. 

45 C.J. p 1002 note 5. 

49. Or.—^Macdonald v. O'Reilly, 78 
P. 753, 757, 45 Or. 589. 

No inflexible rule can be laid down 
by which to determine the capacity 
of the child for observing and avoid¬ 
ing danger.—^Burget v. Saginaw Log¬ 
ging Co., 85 P.2d 1117, 198 Wash, 61. 

50. Ill.—Lagerstrom v. Jago, 44 N- 
E.2d 330, 316 IIl.App. 156—McClar- 
en V. City of Gillespie, 250 IIl.App. 
53—Belcher v. John M. Smyth Co., 
243 IlLApp. 65. 

Ky.—Lehman v. Patterson, 182 S.W. 
2d 897, 298 Ky. 360—Dixon v. 

Stringer, 126 S.W.2d 448, 277 Ky. 
347. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 896. 99 Mont. 372— 
Johnson v. Herring, 300 P. 535, 89 
Mont. 420—Burns v, Eminger, 261 
P. €13, 81 Mont. 79. 

51. Fla.—^Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Juris cit¬ 
ed in Dupuis v. Heider, 152 So. 669, 
661. 113 Fla. 679. 

N.G.—^Morris v. Sprott, 177 S.E. 13, 
207 N.C. 258. 
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Tex.— Corpus Juris quoted lu Yellow 
Cab & Bag-gage Co. v. Smith Civ 
App., 30 S.W.2d 697, 701, error dig- 
missed. 

Va.—Carlton v. Martin, 168 S.E 34 g 
160 Va. 149. 

45 C.J. p 1002 note 8. 

52. Fla.—Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Juris cit¬ 
ed in Dupuis V. Heider, 152 So. 669 
661, 113 Fla. 679. 

La,—Pigott V. Bates, App., 143 So 
535. 

Mich.— Corpus Juris cited in Easton 
V. Medema, 224 N.W. 636, 638, 246 
Mich. 130. 

X.C.—Morris v. Sprott, 177 S.E, 13 
207 N.C. 358. 

Tenn.—Ballow v. Postal Tel. Co., 12 
Tenn.App. 348. 

Tex.—Sorrentino v. McNeill, Civ. 
App., 122 S.W.2d 723, error refused 
—Corpus Juris cited iu Terrell 
Wells Health Resort v. Severeid, 
Civ.App., 95 S.W.2d 626, 533— Cor¬ 
pus Juris quoted in Yellow Cab & 
Baggage Co. v. Smith, Civ.App., 30 
S.W.2d 697, 701, error dismisesd. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

45 C.J. p 1002 note 9. 

53. Fla.—Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Juris cit¬ 
ed in Dupuis v. Heider, 152 So. 
659, 661, 113 Fla. 679. 

La.—Marquette v. Cangelosi, App., 
148 So. 88. 

Okl.— Corpus Juris cited in Davis v. 
Bailey, 19 P.2d 147. 148, 162 OkL 
86 . 

Tenn.—^West v. Southern Ry. Co., 100 
S.W.2d 1004, 20 TennApp. 491. 

Tex.— Corpus Juris quoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App.. 30 S.W.2d 697, 701, error dis¬ 
missed. 

Va.—Carlton v, Martin, 168 S.E. 348, 
160 Va. 149. 

Wash.—^Burget v. Saginaw Logging 
Co., 86 P.2d 1117. 198 Wash. 61. 

W.Va.— Corpus Juris cited in Pierson 
V. Liming, 167 S.E. 131, 134, 113 W- 
Va. 145. 

45 C.J. p 1003 note 10. 

54. Fla.—Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Jnrlg dt- 
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circumstances, its discretion,previous train¬ 
ing,56 maturity, alertness, and the nature of the 
danger encountered.^^ Furthermore, in the absence 
of evidence showing a lack of the normal capacity 
of one of its years to exercise care,50 a child may 
be of such an age as to be held capable of exercis¬ 
ing care for its own safety,oi so as to be chargeable 


with contributory negligence.o^ Thus, it has been 
held that a child under seven may be charged with 
contributory negligence,®^ and that a child may be 
guilty of contributory negligence, although at the 
time of its injury it was between six and seven 
years old,®"^ between five and six years old,®® less 
than six years of age,®® and between four and five 


ed ill Dupuis v. Heider, 152 So. 659, 
661, 113 Fla. 679. 

_Corpus Juris cited in Davis v. 

Bailey, 19 P.2d 147, 148, 162 Okl. 

86 . 

West V. Southern Ry. Co., 100 
S.W.2d 1004, 20 Tenn.App. 491. 

-jigx.—Corpus Juris <inoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App., 30 S.W.2d 697, 701, error dis¬ 
missed. 

Va,— Carlton v. Martin, 168 S.E. 34S, 
160 Va. 149. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

^ Va.—Corpus Juris cited in Pierson 
V. Liming, 167 S.E. 131, 134, 113 W. 
Va. 145. 

46 C.J. p 1003 note 11. 

56. Fla.—Turner v. Seegar, 10 So. 
2d 320, 151 Fla. 643—Corpus Juris 
cited iu Dupuis v. Heider, 152 So. 
659, 661, 113 Fla. 679. 

Okl.—Corpus Juris cited in Davis v. 
Bailey, 19 P.2d 147, 148, 162 Okl. 
86 . 

Tex.—Corpus Juris Q.uoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App., 30 S.W.2d 697, 701, error dis¬ 
missed. 

Wash.—Burget v. Saginaw Logging 
Co.. 86 P.2d 1117, 198 Wash. 61. 
W.Va.—Corpus Juris cited in Pier¬ 
son V. Liming, 167 S.E. 131, 134, 
113 W.Va. 145. 

45 C.J. p 1003 note 12. 

Discretion not shown 
Child, when less than six, did not 
necessarily have sufficient discretion 
to be held guilty of contributory neg¬ 
ligence by fact that she was permit¬ 
ted to make statement to jury, not 
under oath, when seven years old.— 
Baston v. Medema, '224 N.W. 636, 246 
Mich. 130. 

B&. Fla.—Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Juris cit¬ 
ed in Dupuis V. Heider, 152 So. 659, 
661, 113 Fla. 679. 

Okl.—Corpus Juris cited in Davis v. 
Bailey, 19 P.2d 147, 148 162 Okl. 

86 . 

Tex.— Corpus Juris quoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App., 30 S.W^.2d 697, 701, error 
dismissed. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 
W.Va.—Corpus Juris cited in Pierson 
V. Liming, 167 S.E. 131, 134, 113 W. 
Va. 145. 

46 C.J. p 1003 note 13. 


cited in Dupuis v. Heider, 152 So. 
659, 661, 113 Fla. 679. 

Okl.—Corpus Juris cited in Davis v. 
Bailey, 19 P.2d 147, 148, 162 Okl. 
86 . 

Tex.—Corpus Juris quoted in Yellow 
Cab & Baggage Co.* v. Smith, Civ. 
App., 30 S.W.2d 697, 701, error dis¬ 
missed. 

Va.—Carlton v. Martin, 168 S-E. 348, 
160 Va. 149. 

W.Va.—Corpus Juris cited in Pierson 

V. Liming, 167 S.E. 131, 134, 113 

W. Va. 145. 

45 C.J. p 1003 note 14. 

58. Fla.—Turner v. Seegar, 10 So.2d 
320, 151 Fla. 643—Corpus Juris cit¬ 
ed in Dupuis v. Heider, 152 So. 659, 
661, 113 Fla. 679. 

Mass.—Berdos v. Tremont, etc., 

Mills, 95 N.E. 876, 209 Mass. 489, 
Ann.Cas.l912B 797. 

Okl.—Corpus Juris cited in Davis v. 
Bailey, 19 P.2d 147, 148, 162 Okl. 
86 . 

Tex.—Corpus Juris quoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App., 30 S.W.2d 697, 701, error dis¬ 
missed. 

W.Va.—Corpus Juris cited in Pierson 

V. Liming. 167 S.E. 131, 134, 113 

W. Va. 145. 

59. Okl.—Corpus Juris cited In 
Davis V. Bailey, 19 P.2d 147, 148, 
162 Okl. 86. 

Tex.—Corpus Juris quoted in Yellow 
Cab & Baggage Co. v. Smith, Civ. 
App., 30 S.W.2d 697, 701, error dis¬ 
missed. 

Va.—Carlton v. Martin, 168 S.E. 348, 
160 Va. 149. 

W.Va.—Corpus Juris cited in Pierson 

V. Liming, 167 S.E. 131, 134, 113 

W. Va. 145. 

45 C.J. p 1003 note 16, 

Own yard 

An infant four years and five 
months of age was too young to 
have much prudence but he might 
have capacity to exercise care for 
his own safety in the familiar and 
lesser dangers of his own yard.— 
Dennehy v. Jordan Marsh Co., 71 N. 
E.2d 758, 321 Mass. 78. 

60. La.—Fontenot v. Freudenstein, 
App., 199 So. 677. 

Mass.—^Friedman v. Berthiaume, 21 
N.E.2d 261, 303 Mass. 159. 

ei. Mass.—Friedman v. Berthiaume, 
supra. 

Sni juris 

In absence of evidence tending to 
show that flfteen-year-old boy was 
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not of sufficient age, capacity, and 
experience, or otherwise qualified or 
able to understand and appreciate 
dangers surrounding him, he would 
be deemed sui juris.—Gloshinsky v. 
Bergen Milk Transp. Co., 17 N.E.2d 
766, 279 N.Y. 54. 

62, XJ.S.—McGlothurn v. Louisiana 
& A. R. Co., D.C.La., 76 P.Supp, 
848. 

Ind.—Indianapolis Rys. v. Williams, 
59 N.E.2d 586, 115 Ind.App. 383— 
Brush V. Public Service Co. of In¬ 
diana, 21 N.E.2d 83, 106 Ind.App. 
554—Kent v. Interstate Public 
Service Co., 168 N.E. 465, 97 Ind. 
App. 13. 

Iowa.—Perkins v. Schmit Const. Co., 
245 N.W. 343, 215 Iowa 350. 

La.—Fontenot v. Freudenstein, App., 
199 So. 677—^Douga v. Ancona Bak¬ 
ing Co., App., 193 So. 271—Rodri¬ 
guez V. Abadie, App., 168 So. 515— 
Kaough V. Hadley, App., 16'5 So. 
748—Kahn v. Shreveport Rys. Co., 
App., 161 So. 636—Vergo v. Shreve¬ 
port Rys. Co., 139 So. 737, 19 La. 
App. 647—Hargus v. New Orleans 
Public Service, 118 So. 847, 9 La, 
App. 117. 

N.J.—Barwick v. Blauvelt, 146 A, 
430, 2 N.J.Misc. 270. 

45 C.J. p 998 note 85. 

63- Mass.—Hirrell v. Lacey, 174 N. 

E. 679, 274 Mass. 431. 

Mich.—Tyler v. Weed, 280 N.W. 827, 
285 Mich. 460. 

Minn.—Eckhardt v. Hanson, 264 N.W, 
776, 196 Minn. 270, 107 A.L.R. 1— 
Forseth v. Duluth-Superior Transit 
Co., 278 N.W. 904, 202 Minn. 447. 
Tex.—Ligon v. Green, Civ.App., 206- 
S.W.2d 629, refused no reversible 
error—Sorrentino v. McNeill, Civ, 
App., 122 S.W-2d 723, error refused. 
45 C.J. p 1002 note 8. 

64. Tex.— Corpus Juris quoted ia 
Yellow Cab & Baggage Co. v. 
Smith, Civ. App., 30 S.W.2d 697, 
701, error dismissed. 

Wis.—De Groot v. Van Akkeren, 273, 
N.W. 725, 225 Wis. 105. 

45 C.J. p 1003 note 17. 

65- Tex.— Corpus Juris quoted iu. 
Yellow Cab & Baggage Co. v^ 
Smith, Civ.App., 30 S.W.2d 697,. 
701, error dismissed. 

45 C.J. p 1003 note 18. 

6>0. Fla.—Turner v. Seegar, 10 So.2<i 
320, 151 Fla. 643. 

Tex. —Corpus Juris quoted in Yellow 
Cab & Baggage Co. v. Smith/ Civ^ 
App., 30 S,W*2d 697, 70t, error dis^ 
missed* 


57. Pla.—Turner v. Seegar, 10 So. 
2d 320, 161 Fla. 643—Corpus Juris 
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years old.^'^ 

§ 146. - Care Required in General 

A child Is required to exercise ordinary care for Its 
own safety, but all that Is required is the exercise of 
that care which an ordinarily prudent child of the same 
capacity to appreciate and void danger would use in the 
same situation. 

A child is required to exercise ordinary care for 
its own safety/^S except where it is so young as to 
be incapable of using any care, as discussed supra § 
145. However, in accord with the general rule that 


65 C.J.8. 

one is not to be held responsible for acts and omis¬ 
sions which are due to want of capacity to appreci¬ 
ate danger and to avoid injury, as discussed gener¬ 
ally supra § 140, the standard applicable in the case 
of an adult is not applied in determining whether a 
child exercised ordinary care for its own safety,89 
especially where two or more children are togeth¬ 
er,unless the capacity of the child to appreciate 
and avoid the danger from which its injury result¬ 
ed is that of an adult.'^i Thus, a child may not be 
guilty of a failure to exercise ordinary care, even 
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67. Mass.—McDonough v. Vozzela, 
142 X.E. SSI, 247 Mass. 552. 

Tex.—Corpus Juris quoted ia Yel¬ 
low Cab & Baggage Co. v. Smith, 
Civ.App., so S.W.2d 697, 701, error 
dismissed. 

68. U.S.—Stephenson v. Grand 
Trunk Western R. Co.. C.C.A.I11., 
110 F.2d 401. 1S2 A.L.R. 455, cer¬ 
tiorari granted Grand Trunk West¬ 
ern R. Co. V. Stephenson, 60 S.Ct. 
1101, 210 U.S. 623. 84 L.Ed. 1395 
and 60 S.Ct. 1102, 310 U.S. 62.3, S4 
L.Ed. 1395, certiorari dismissed 60 

S. Ct. 1107, two cases, 311 U.S. 720, 
85 L.Ed. 469. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal. 2d 793—Agnew v. Wen- 
strand, 90 P.2d 813, 33 Cal,App.2d 
21 . 

Mo.—'Lottes V. Pessina, App., 174 S. 
W'.2d 893— Corpus Juris cited in 
Turner v. City of Moberly, 26 S. 
W.2d 997. 998, 224 Mo.App. 683. 
K.Y.—Gloshinsky v, Bergen Milk 
Transp. Co., 17 N.B.2d 766, 279 K. 

T. 54. 

45 C.J. p 1003 note 22. 

Care required of infants to avoid in¬ 
jury to others see supra § 11- 

Measure of care 

(1) Character and quality of per¬ 
formances by which a minor's con¬ 
duct is itself measured in personal 
injury cases vary according to the 
circumstances but the measure of 
care which is ordinary, reasonable, 
or due care under circumstances re¬ 
mains the same.—^Archuleta v. Ja¬ 
cobs, 94 P.2d 706, 43 NM. 425, 

(2) The standard of care required 
of minor is measured by exigency of 
occasion.—Mecchi v, Lyon Van & 
StoTOge Co., 102 P.2d 422, 38 Cal.App. 
2d 674, hearing denied 104 P.2d 26, 
38 Cal.App.2d 674. 

(3) Standard of care required, 
even of a minor, cannot be measured 
by examples that others have violat¬ 
ed law, thereby excusing act of de¬ 
cedent in committing like violation. 
—Scalf V. Bicher, 53 P.2d 368, 11 Cab 
App.2d 44. 

Rule that violation of statute or 
ordinance protecting public is negli¬ 
gence per se does not apply to in¬ 
fants, who are governed by yule of i 


ordinary care.-*-Fightmaster v. Mode, 
167 N.E. 407, 31 Ohio App. 273- 
Ahsence of mature judgment 

The fact that child does not have 
as mature judgment as adult does 
not excuse him from exercising judg¬ 
ment and discretion which he pos- 
ses.ses or for heedlessly rushing into 
apparent and known danger.—Acker¬ 
man V. Advance Petroleum Trans¬ 
port, 7 N'.W.2d 235, 304 Mich. 96. 

69. Ark.—Missouri Pac. R. Co. v. 

Cox, 58 S.W.2d 421, 187 Ark. 104. 
Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—Dinsmore v. Califor¬ 
nia Highway Indemnity Exchange, 
1 P.2d 431, 213 Cal. 107—Hart v. 
Irvine, 117 P.2d 11, 46 Cal.App.2d 
805—^Woodman v. Hemet Union 
High School Dist. of Riverside 
County, 29 P.2d 257, 136 Cal.App. 
544—Barrett v. Harman, 1 P.2d 
458, 115 Cal.App. 283—Moore v. 
Bishop, 297 P. 580, 113 Cal.App. 25. 
Conn.—^Johnson v. Shattuck, 3 A.2d 
229, 125 Conn. 60. 

Del.—^Weinberg v. Hartman, Super., 
65 A.2d 805. 

Ga.—Richards v. Harpe, 155 S.E. 85, 

42 GsLApp. 123. 

HI.—Levin v. Lauterbach Coal & Ice 
Co., 67 Isr.E.2d 303, 329 Ill.App. 180 
—Kaznowski v. City of La Salle, 

43 N.E,2d 852, 316 Ill.App. 115. 
Kan.—Greiving v. LaPlante, 131 P.2d 

898, 156 Kan. 196. 

Ky.—Lundy v. Brown's Adm'x, 205 
S.W.2d 498, 305 Ky. 721. 

La.—Kaough v. Hadley, App., 165 
So. 748. 

Me.—^Ross V. Russell, 48 A.2d 403. 
Hd.—^Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, ISO Md. 
591—Bozman v. State, to Use of 
Cronhardt, 9 A.2d 60, 177 Md. 151 
—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

Mass.—Milbury v. Turner Center 
System, 174 N.E. 471, 274 Mass. 
358, 73 A.L.R. 1070. 

Mich.'—Dedo v. Skinner, 296 N.W. 
265, 296 Mich. 299. 

Minn.—Deach v. St. Paul City Ry. 

Co., 9 N.W.2d 735, 215 Minn. 171. 
Mo.—Gardner v. Turk, 123 S.W.2d 
158, 343 Mo. 899—Lottes v. Pes¬ 
sina, App., 174 S.W.2d 893—Mun- 
dinger Y. Sewell, App., 40 S.W.2d 
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530—Erxleben v. Kaster, App 21 
S.W.2d 195. 

N.J.—Tomaszewski v. Schactman 
174 A. 530, 113 N.J.Law 579. 

N.Y.—^Weidenfeld v. Surface Transp. 
Corp. of N. Y., 55 N.Y.S.2(i 780, 
269 App.Div. 341—Locklin v. Fish¬ 
er, 36 N.Y.S.2d 162, 264 App.Div. 
45'2, appeal denied 37 N.Y.S.2d 486,* 
264 App.Div. 961—^Armstrong v. 
Rapp, 1 N.Y.S.2d 219, 165 Misc* 
583. 

N.C.—Hollingsworth v. Burns, 185 
S.E. 476, 210 N.C. 40—Morris v. 
Sprott, 177 S.E. IS, 207 N.C. 358— 
Tart V. Southern Ry. Co., 161 S.E. 
720, 202 N.C. 52. 

Ohio.—Berchtold v. Martin, 177 N.E. 

57, 38 Ohio App. 55$. 

Tenn.—^Atkins v. Smith, 9 Tenn.App, 

212 . 

Tex.—Dallas Ry. & Terminal Co. v. 
Rogers, 218 S.W.2d 456—J. Wein- 
garten, Inc., v. Carlisle, Civ.App., 
172 S.‘W.2d 170, error refused. 

Va.—Harris v. Wright, 200 S.E. 697, 
172 Va. 67. 

45 C.J. p 1003 note 24. 

Standard of care required of chil¬ 
dren is at times lower than that 
which would be required of an adult 
under the same circumstances.— 
Bowers v. City Bank Farmers Trust 
Co., 26 N.E.2d 970, 282 N.Y. 442— 
Gloshinsky v. Bergen Milk Transp. 
Co., 17 N.E.2d 766, 279 N.Y. 54— 
O’Driscoll V. Metropolitan Life Ins. 
Co.. 33 N.Y.S.2d 557, 178 Misc. 372. 

70. Fla.—Connell v. Petri, 30 So.2a 
922, 159 Fla. 67. 

71. U.S.—Price v, U. S., D.C.Ky., 60 
F.Supp. 676. 

Ill.—McClaren v. City of Gillespie, 
250 Ill.App. 53. 

Ky.—Crouch v. Noland, 38 S.W.2d 
471, 238 Ky. 575. 

Wash.—Colwell v. Nygaard, 112 P,2d 
838, 8 Wash.2d 462. 

45 C.J. p 1003 note 23. 

Factors considered 
Age at which minor should be 
treated as capable of using judgment 
of reasonably prudent adult depends 
on particular child’s state of maturi¬ 
ty and nature of risk involved.— 
Grenier v. Town of Glastonbury, 173 
A. 160, 118 Conn. 477. 
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though it is responsible for conduct which would 
have been so regarded had it been an adult^s All 
that is required of a child is the exercise of that care 
which an ordinarily prudent child of the same ca¬ 
pacity to appreciate and avoid danger would use in 
the same situation,73 and it is not guilty of contrib¬ 
utory negligence if its conduct does not amount to 
a failure to use such careJ^ However, if it fails to 
exercise such care, and such failure, concurring and 
cooperating with the actionable negligence of the 
defendant, contributes to the injury complained of 
as a proximate cause, it is guilty of contributory 

negligence.75 

What constitutes ordinary care. The care and 
caution required of a child are measured by its ca¬ 
pacity to appreciate and avoid the danger from 
which its injury resulted^® Statutes sometimes so 
provide.77 While “ordinary care” on the part of a 
child may broadly be defined as that care which an 


ordinarily prudent child of the same capacity to ap¬ 
preciate and avoid danger of injury would use un¬ 
der the same or similar circumstances,7^ it has been 
phrased in many different, although similar, ways.73 
Thus, it has been stated that the care required is 
such care as the capacity of the child, mental and 
physical, fits it for exercising in the actual circum¬ 
stances of the occasion and situation under investi¬ 
gation,*33 such care as it is capable of exercising 
that care which is naturally incident to the youth, 
inexperience, and immature stage of development 
of the child care commensurate with its age,S3 
with its age and intelligence,^^ with its age, intelli¬ 
gence, experience, and ability,^^ ^vith its age, expe¬ 
rience, and understanding.^^ It has also been stat¬ 
ed that it is the care required under like circum¬ 
stances by a reasonably prudent person of the same 
age,^7 of the same age and experience,^8 of the 
same age, experience, and capacity,83 of the same 


72. ]Utd.—Slaysman v. Gerst, 150 A. 
728, 159 Md- 292. 

45 C-J. P 1034 note 25. 

73 . Neb.—Corpus Juris cited in. 
Armer v. Omaha & Council Bluffs 
St. Ry. Co., 37 ]Sr.W.2d 607, 611, 151 
Neb. 431. 

45 C.J* P 993 note 92. 

No hard aud fast rule can be laid 
down as to the care required of chil¬ 
dren, but it is a question of the facts 
of each particular case.—Ross v. 
Russell, Me., 48 A.2d 403. 

74. N.Y.—Camardo v. New York 
state Rys., 159 N.E. 879, 247 N.Y. 
111—Locklin v. Fisher, 36 N.Y.S. 
2d 162, 264 App.Div. 452, appeal de¬ 
nied 37 N.Y.S.2d 486, 264 App.Div. 
961 —McLoughlin v. Bonpark Real¬ 
ty Corporation, 23 N.Y.S.2d 156, 
260 App.Div. 471, 

Utah.—Kawaguchi v. Bennett, 1S9 P. 
2d 109. 

Wash.—Kelley v. School Dist. No. 71 
of King County, 173 P. 333, 102 
Wash. 343. 

45 C.J. p 999 note 93. 

75. U.S.—^Nehrbass v. Home Indem¬ 
nity Co.. D.C.La., 37 P.Supp. 123. 

Fla.—Teddleton v, Florida Power & 
Light Co., 200 So. 546. 145 Fla. 671, 
Kan.—Corpus Juris cited in. Elk v. 
Chicago, R. I. & P. Ry. Co., 294 P. 
663, 664, 132 Kan.' 177. 

Tenn.—Atkins v. Smith. 9 Tenn.App. 

212 . 

45 C.J- p 999 note 88. 

76. La.—Marquette v, Cangelosi, 
App.. 148 So. 88. 

Mich.—Clemens v. City of Sault Ste. 

Marie, 286 N.W. 232, 289 Mich. 254. 
Mo.—Turner v. City of Moberly, 26 
S.W.2d 997. 224 Mo.App. 683. 

N.J.—Mancino v. Urbaniak, 200 A. 

483. 120 N.J.Law 424. 

K.C.^—^Hollingswork v. Burns, 185 S. 


E. 476, 210 N.C. 40—Morris v. 

Sprott, 177 S.E. 13, 207 N.C. 358 
■—Tart V. Southern Ry. Co., 161 
S.E. 720, 202 N.C. 52. 

Pa,—Patterson v. Palley Mfg. Co., 61 

A. 2d 861, 360 Pa. 259—^Neidlinger 
V. Haines, 200 A. 581, 331 Pa. 529 
—Rice V. Kring, 165 A. 833, 310 Pa. 
550—^Wittman v. Stalford, Com. 
PL, 32 Del.Co. 145. 

Tenn.—^Atkins v. Smith, 9 Tenn.App. 

212 . 

Tex.—Northern Texas Traction Co. 
V. Thetford, Com.App., 44 S.W.2d 
902. 

45 C.J. p 1004 note 26. 

Zn ahseuce of clear evidence of 
lack of it, child will be held to such 
measure of discretion as is usual in 
those of his age and experience.— 
Rice V. KLrlng, 165 A.. 833, 310 Pa, 550. 

Zncompetency of children must be 
taken into account in considering the 
degree of diligence to be required of 
them, and no higher degree of dili¬ 
gence must be required than may 
rightfully be expected or than ex¬ 
perience has shown such persons 
generally would be likely to exercise 
under like circumstances.—Clemens 
V. City of Sault Ste. Marie, 286 N.W. 
232, 289 Mich. 254. 

77. Ga.—^Rogers v. McKinley, 172 S. 
E. 662, 48 Ga.App. 262—^Williams 
V. Jones, 106 S.E. 616, 26 Ga.App. 
558. 

78. Ala.—^Warble v. Sulzberger Co., 
64 So. 361, 185 Ala. 603. 

D.C.—Baltimore, etc., R. Co. v. Web¬ 
ster, 6 App.D.C. 182. 

79. Conn.— Corpus Juris cited in 
Marfyak v. New England T3:*ansp. 
Co., 179 A. 9, 10, 120 Conn, 46. 

80. Ga,—Huckabee v. Grace, 173 S. 

B. 744, 48 Ga.App. 621—^Ragan v. 
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Goddard. 159 S.E. 743, 43 Ga.App. 
599. 

45 C.J. p 1005 note 29. 

81. Or.—Russell v. Oregon R., etc., 
Co.. 102 P. 619, 54 Or. 128. 

45 C.J. p 1005 note 30. 

82. Mass.—Berdos v. Tremont, etc., 
Mills, 95 N.E. 876, 209 Mass. 489, 
Ann.Cas.l9l2B 797. 

83. N.Y.—Lee v. Sterling Silk Mfg. 
Co., 118 N.Y.S. S52, 134 App.Div. 
123. 

84. N.Y.—Smith v. Rochester R. Co., 
118 N.Y.S. 78, 133 App.Div. 847, re¬ 
versed on other grounds 91 N.E. 
1120, 197 N.Y. 600—Kostenbaurn v. 
New York City R. Co., 105 N.Y.S. 
65, 120 App.Div. 160. 

85. N.Y.—^Weidenfeld v. Surface 
Transp. Corp. of N. Y., 55 N.Y.S.2d 
7S0, 269 App.Div. 341. 

86. Or.—Lawrence v. Portland R., 
etc., Co., 179 P. 485, 91 Or. 559, 

87. Ky.—Metts’ Adm’r v. Louisville 
Gas & Electric Co., 1 S.W.2d 985, 
222 Ky. 551. 

Mass.—Friedman v. Berthiaume, 21 
N.E.2d 261, 303 Mass, 159—^Birch 
V. Strout, 20 N.E.2d 429, 303 Mass. 
28—Milbury v. Turner Center Sys¬ 
tem, 174 N.E. 471, 274 Mass, 358, 
73 A.L.R. 1070—Roberge v. Fol- 
lette, 168 N.E. 834, 261 Mass. 438. 
45 C.J. p 1005 note 35. 

88. Conn.—Grenier v. Town of Glas¬ 
tonbury, 173 A. 160, 118 Conn. 477. 

Ky.—Lundy v. Brown's Adm'x, 205 
S.W.2d 498, 305 Ky. 721. 

Ohio.—Cleveland, etc., R. Co. v. 
Grambo, 134 N.E. 648, 103 Ohio St. 
471, 20 A.L.R. 1214. 

Pa.—^Patterson v. Palley Mfg. Co., 
61 A.2d 861, 360 Pa. 259—^Wittir.an 
V. Stafford, Com.Pl., 32 Del.Co, 145. 

89. Cal.—Hart v, Irvine, 117 P.2d 11, 
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age, general development, and maturity;^® the care 
ordinarily exercised in the same situation and un¬ 
der like circumstances by a child of the same age,^^ 
of the same age and capacity,®- of the same age and 
intelligence,®^ of same age and discretion,®*^ of the 
same age, intelligence, and discretion,®^ of the same 
age, judgment, knowledge, and experience,®^ of the 
same age, capacity, intelligence, and experience,®*^ 
of the same age, capacity, intelligence, experience, 
and discretion ;®S that care which may reasonably 


be expected under the same or similar circumstances 
of children of the same age,®® of the same age and 
of ordinary prudence,^ of the same age and capac¬ 
ity,^ of the same age and experience,® of the same 
age and intelligence,^ of the same age, develop¬ 
ment, and intelligence,S of the same age, intelli¬ 
gence, and experience,^ of the same age, capacity, 
and experience,*^ of the same age, judgment, and 
experience,s of the same age, capacity, intelligence, 


46 Cal.App.2d 805—Greencich v. 
Knoll, 2n8 P. 163, 73 Cal.App. 1. 
ilo.—Duriac v. Baeneman, App., 120 
S.W.2d 108. 

X.y.—Gloshinsky v. Berg-en Milk 
Transp. Co.. 17 N.E.2d 706, 279 X. 
Y. 54. 

Tex.—Corpus Juris cited in Terrell 
Wells Health Resort v. Severeid, 
Civ.App., 95 S.W.2d 526, 532. 

Wash.—Neff v. Bruno Studios, 196 
P.2d S15—Hanson v. Washington 
Water Power Co., S P.2d 1025, 165 
Wash. 497. 

90. Del.—Igle v. People’s R. Co., 93 
A. 666, 2S Del. 376—Travers v. 
Hartmann, 92 A. 855, 2S Del. 302. 

91. Cal.—Bolar v. Maxw^ell Hard- 
w^are Co.. 271 P. 97, 205 Cal. 396, 
60 A.L.R. 429—Anderson v. Wal¬ 
ters, 27 P.2d 100, 135 Cal.App. 3SQ 
—Pontecorvo v. Clark, 272 P. 591, 
93 CaLApp. 162. 

Md.—Slaysman v. Gerst, 150 A. 728, 

159 Md. 292. 

Mich.—Curtis v. Grand Trunk R. Co„ 
144 N.W. 824, 178 Mich. 382. 

92. HI.—Springfield Cons. R. Co. v, 
Welsch, 40 X.E. 1034, 155 Ill. 511. 

Va.—Carlton v. Martin. 16S S.E. 348, 

160 Va. 149. 

93. Ill.—Holmberg v. City of Chica¬ 
go, 244 Ill.App. 505. 

Me.—Searles v. Ross, 181 A. 820, 134 
Me. 77. 

Tenn.—Marion County v. Cantrell, 61 
S.W.2d 477, 166 Tenn, 358- 

94. Cal.—Hunt v. Los Angeles By. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

95. Cal.~McKay v. Hedger, 34 P.2d 
221, 139 CaLApp. 266~Woodman v. 
Hemet Union High School Dist., 29 
P.2d 257, 136 Cal.App. 544—Barrett 
V. Hannan. 1 P.2d 458, 115 Cal.App. 
283—Patania v. Yellow-Checker 
Cab Co.. 283 P. 295, 102 Cal.App. 
600. 

56. Ind.—Indianapolis Rys. v. Wil¬ 
liams, 69 X.E.2d 586, 115 Ind.App. 
383—Town of Argos v. Harley, 49 
N.E.2d 552, 114 Ind.App. 290—Ta¬ 
bor V. Continental Baking Co., 38 
X.E.2d 257, 110 Ind.App. 633. 

97- Ill.—^Wyma v. De Pay Wonder 
Cleaners, 77 N.E.2d 353, 333 Ill. 
App. 330—^Levin v. Lauterba-ch 
Coal & Ice Co., 67 N.B.2d 303, 329 
IlLApp. ISO—Wolf V. Budzyn, 27 • 


j X.E.2d 571, 305 Ill.App. 603—Ger- 
mann v. Huston, 23 X.E.2d 371, 302 
! Ill.App. 38. 

I Tex.—Dallas Ry. & Terminal Co. v. 
Rogers, 218 S.W.2d 456. 

45 C.J. P 1005 note 41. 

“Proper lookout,” used in rule re¬ 
quiring an invitee to maintain a 
proper lookout as applied to child 
means such a lookout as a person of 
similar age, intelligence, and expe¬ 
rience in exercise of ordinary care 
would have kept under similar cir¬ 
cumstances.—J. Weingarten, Inc., v. 
Carlisle, Tex. Civ. App., 172 S.W.2d 
170, error refused. 

98, U.S.—Bridges v. Dahl, C.C.A. 
Mich., 108 P.2d 228. 

Mich.—Dedo v. Skinner, 296 N.W. 
265, 296 Mich. 299. 

N.C.—Caudle v. Seaboard Air Line 
Ry. Co., 163 S.E. 122, 202 N.C. 404. 

S.C.—Hollman v. Atlantic Coast Line 
R. Co., 22 S.E.2d 892, 201 S.C. 308 
—Chitwood V. Chitwood, 156 S.E. 
179, 159 S.C. 109. 

Wash.—Hinckel v. Steigers, 191 P. 

2d 279, 30 Wash.2d 171. 

Wis.—De Groot v. Van Akkeren, 273 
N.W. 725. 225 Wis. 105—Mueller v. 
O’Leary, 257 N.W. 161, 216 Wis. 
5S5. 

45 C.J. p 1005 note 42. 

99. Colo.—Krause v, Watson Bros. 
Transp. Co., 200 P.2d 387, 119 Colo. 
73—Simkins v. Do wis, 67 P.2d 627, 
100 Colo. 355—Colorado Utilities 
Corporation v. Casady, 300 P. 601, 
89 Colo. 156. 

Md.—Bloom V- Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 
592, 179 Md. 384—^Bozman v. State, 
to Use of Cronhardt, 9 A.2d 60, 177 
Md. 151—Mahan v. State, to Use 
of Carr, 191 A. 575, 172 Md. 373. 
Mass.—Woods v. De Mont, 77 N.E.2d 
220, 322 Mass. 233. 

R.I.—Milliken v. Weybosset Pure 
Pood Market, 44 A.2d 723, 71 R.I. 
312. 

Tenn.—^Atkins v. Smith, 9 Tenn.App, 

212 . 

45 C.J. p 1005 note 43. 

1. Mo.—^Moeller v. United R. Co., 
147 S.W. 1009, 242 Mo. 721—Gray 
V. Wabash R. Co., 162 S.W. 672, 179 
Mo.App. 541. 

2. U.S.—^Nehrbass v. Home Indem¬ 
nity Co., D.C.Da., 37 P.Supp. 123. 

Cal.—Mathews v. City of Albany, 97 

790 


P.2d 266, 36 Cal.App.2d 147, hear¬ 
ing denied 98 P.2d 1025, 36 Cal. 
App.2d 147—Waterbury v. Elysian 
Spring Water Co., 33 P.2d 1048, 13D 
Cal.App. 355. 

Ill.—McClaren v. City of Gillespie 
250 Ill.App. 53. 

Mo.—Lottes V. Pessina, App., 174 g 
W.2d 893. 

N.Y.—Weidenfeld v. Surface Transp. 
Corp. of N. Y., 55 N.Y.S.2d 780. 269 
App.Div. 341—McLoughlin v. Bon- 
park Realty Corporation, 23 N.Y. 
S. 2 d 156, 260 App.Div. 471—Nugent 
V. Jangaldi Bldg. & Const. Co., 243 
N.Y.S. 315, 139 Misc. 821. 

Utah.—Kawaguchi v. Bennett, 189 P. 
2d 109—^Herald v. Smith, 190 P 
932, 66 Utah 304. 

45 C.J. p 1005 note 45. 

3. Mass.—Giaccobe v. Boston El. R. 
Co., 102 N.E. 322, 215 Mass. 224. 

4. Md.—Henkelmann v. Metropoli¬ 
tan Life Ins. Co., 26 A.2d 418, 180 
Md. 591—Neas v. Bohlen, 199 A. 
852, 174 Md. 696—York Ice Ma¬ 
chinery Corporation v. Sachs, 173 
A. 240, 167 Md. 113. 

45 C.J. p 1005 note 47. 

Sex considered. 

Such a degree of care as may rea¬ 
sonably be expected of a child of its 
sex, age, and intelligence under all 
the circumstances surrounding it at 
the time.—Clemens v. City of Sault 
Ste. Marie, 286 N.W. 232, 289 Mich. 
254. 

5. Mich,—^Knickerbocker v. Detroit, 
etc., R. Co., 133 N.W. 504, 167 Mkh. 
596. 

Wis.—Secard v. Rhinelander Light¬ 
ing Co., 133 N.W. 45, 147 Wis. 614. 

6 . U.S.—Frazier v. Northern Pac. 
Ry. Co., D.C.Idaho, 28 F.Supp. 20. 

La.—^Kahn v. Shreveport Rys. Co., 
App., 161 So. 636. 

N.Y.—Locklin v. Fisher, 36 N.Y.SM 
162, 264 App.Div. 452, appeal de¬ 
nied 37 N.Y.S.2d 486, 264 App.Div. 
961. 

Utah.—Balle v. Smith, 17 P.2d 224, 81 
Utah 179. 

45 C.J. p 1005 note 49. 

7. Minn.—Turenne v. Smith, 9 N. 
W.2d 409. 215 Minn. 64. 

45 C.J. p 1005 note 50. 

8 . Conn.—Colligan v. Reilly, 26 A- 
2d 231, 129 Conn. 26—Johnson v. 
Fiske, 6 A.2d 354, 125 Conn. 445— 
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and experience, 9 of the same situation and condi¬ 
tion.^® It has also been stated that it is the care 
which children of the same age,ii of the same age 
and intelligence,12 of the same age and maturity,13 
the same age and understanding,14 of the same 
age and of ordinary prudence,!^ of the same age 
and experience and of ordinary prudence,!^ of the 
same age, education, and experience and of ordi¬ 
nary prudence,!'^ of the same age and intelligence 
and of ordinary prudence,!® of the same age, in¬ 
telligence, and experience,!® of the same age, judg¬ 
ment, and experience,20 of the same age, capacity, 
intelligence, and discretion ,21 or of the same age, ca¬ 
pacity, intelligence, discretion, and experience,22 
are accustomed to use under the same or similar 
circumstances. 

The standard is the care exercised by children of 
the same capacity who are ordinarily careful,23 and 


the care exercised by "the great mass of children’^ is 
not the proper standard,24 nor is that of "the great 
mass of ordinarily prudent children.’^25 Xhe care 
which an average child of its own age would use is 
not the proper standard with which to measure its 
care,26 because, if a child has greater natural ca¬ 
pacity and intelligence than the average child of its 
age, it is required to use a degree of care propor¬ 
tionately greater,2'7 although it is not required to 
use the highest degree of care of which it is capa- 

ble.28 

Determination as to care used. In determining 
whether a child exercised the care required of it, 
its age, although it is an important factor,29 is not 
the only factor to be considered,®9 and consid¬ 
eration may be given to such matters as its mental 
and physical development,®! intelligence,®® experi- 


Marfyak v. Kew England Transp. 
Co., 179 A, 9, 120 Conn. 46—Menzie 

V. Kalmonowitz, 139 A. 698, 107 
Conn. 197. 

45 C.J. P 1005 note 51. 

9. Mick.—^Ackerman v. Advance Pe¬ 
troleum Transport, 7 N.W.2d 235, 
304 Mich. 96. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 89 6, 99 Mont. 372. 

Tenn.—Southern Ry. Co. v. Whaley, 
98 S.W.2d 1061, 170 Tenn. 668. 

45 C.J. P 1005 note 52. 

10. Md.—Baltimore, etc., R. Co, v. 
Fryer, 30 Md. 47. 

11. Ohio.—Berchtold v. Martin, 177 

K. E. 57, 38 Ohio App. 556. 

45 C.J. P 1005 note 54. 

12. U.S.—^Erie R. Co. v. Weinstein, 
Ohio, 166 P. 271, 92 C.C.A. 189. 

13. Minn.—^Roberts v. Ring, 173 N. 

W. 437, 143 Minn. 151. 

14. Ky.—Cincinnati, etc., R. Co. v. 
Cooke, 121 S.W. 467, rehearing de¬ 
nied 122 S.W. xix. 

15. Ohio.—Rolling-Mill Co. v. Cor¬ 
rigan, 20 N.E. 466, 46 Ohio St 283, 
15 Am.S.R. 596. 

45 C.J. p 1006 note 58. 

16. Me.—^D-ay v. Cunningham, 133 A. 
855, 125 Me. 328, 47 A.L.R. 1229— 
Crosby v. Maine Cent. R. Co., 93 A. 
744, 113 Me. 270, L.R.A.1915E 225. 

17. Ohio.—^Englehardt v. Philipps, 
23 N.E.2d 829, 136 Ohio St 73— 
Cleveland, etc., R. Co. v. Grambo, 
134 N.E. 648, 103 Ohio St 471, 20 A. 

L. R. 1214—Mazza v. Greenstein, 80 
N.E.2d 216, 82 Ohio App. 145. 

18. Colo.—Lakeside Park Co. v. 
Wein, 141 P.2d 171, 111 Colo. 322. 

Me.—Ross V. Russell, 48 A-2d 403. 
Md.—^Zulver v. Roberts, 161 A. 9, 
162 Md. 636. 

45 C.J. p 1006 note 60. 

-19. Tex.—Dowlen v. Texas Power, 
etc., Co.. Civ.App-, 174 S.W. 674. 


Wis.—Schmidt v. Riess, 203 N.W. 
362, 186 Wis. 574. 

20. N.J.—Rizio V. Public Service 
Electric & Gas Co., 23 A.2d 585, 
128 N.J.Law 60—^Dobrzynski v. 
Liveright, 194 A. 160, 118 N.J.Law 
589—^Nichols v. Grunstein, 144 A. 

593, 105 N.J.Law 363—Solomon v. 
Public Serv. R. Co., 92 A. 942, 87 
N.J.Law 284, Ann.Cas.l917C 356. 

21. Ark.—Garrison v. St. Louis, etc., 
R. Co., 123 S.W. 457, 92 Ark. 427. 

22. Puerto Rico.—Rivera v. Villa- 
mil, 29 Puerto Rico 257. 

Wis.—Goldberg v. Berkowitz, ISl N. 
W. 216, 173 Wis. 603. 

23. Minn.—Deach v. St. Paul City 
Ry. Co., 9 N.W.2d 735, 215 Minn. 
171. 

45 C.J- p 1007 note 71. 

24. Wis.—^Anderson v. Chicago 
Brass Co., 106 N.W. 1077, 127 Wis. 
273, 

25. Wis.—Collins v. Janesville, 83 
N.W. 695, 107 Wis. 436. 

26. N.Y.—Marius v. Motor Delivery 
Co., 131 N.T.S. 357, 146 App.Div. 
608. 

45 C.J. p 1007 note 68. 

27- N.Y.—^Marius v. Motor Delivery 
Co., 131 N.Y.S. 357, 146 App.Div. 
608. 

45 C.J. P 1007 note 69. 

28. Mo.—Stern v. Bensieck, 61 S.W. 

594, 161 Mo. 146. 

28. U.S.—Bridges v. Dahl, C.C.A. 
Mich., 108 F.2d 228—Leach v. St. 
Louis-San Francisco Ry. Co., C.C. 
A.Tenn., 48 F.2d 722. 

Ark.—^Patterson v. Bell, 164 S.W.2d 
902, 204 Ark. 777. 

Cal.—Richmond v. Moore, 284 P. 681, 
103 Cal.App. 173—^Huff v. Compton 
City Grammar School Dist, 267 P. 
918, 92 Cal.App. 44. 

Mo.—Beebe v. Kansas City, 34 S.W. 
2d 57, 327 Mo. 67. 
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N.H.—Howe V. Amoskeag Mfg. Co., 
174 A. 776, 87 N.H. 122. 

45 C.J. p 1006 note 65. 

Age is of no significance except as 
a mark of capacity. 

Ga.—^Western, etc., R. Co. v. Young, 
7 S.E. 912, 81 Ga. 397, 12 Am.S.R. 
320. 

Kan.—Bess v. Atchison, etc., R. Co., 
62 P. 996, 62 Kan. 299. 

30. Mich.—Clemens v. City of Sault 
Ste. Marie, 286 N.W. 232, 289 Mich. 
264. 

45 C.J. p 1006 note 66. 

Matters considered 

The age of a child and its ability 
to look out for itself and capacity 
to appreciate dangers are proper 
matter for consideration in determin¬ 
ing whether proper care has been 
exercised as to such child.—Archule¬ 
ta V. Jacobs, 94 P.2d 706, 43 N.M. 
425. 

31. U.S.—Leach v. St. Louis-San 
Francisco Ry. Co., C.C.A.Tenn., 48 
F.2d 722. 

Mo.—^Beebe v. Kansas City, 34 S.W. 
2d 57, 327 Mo. 67. 

Okl.—Morris v. White, 60 P.2d 1031, 
177 Okl. 489. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 
45 C.J. P 1007 note 75. 

Development, respecting care re- 
q.Tilred of child, does not necessarily 
include knowledge and experience 
with traffic conditions.—Yellow Cab 
& Baggage Co. v. Smith, Tex.Civ. 
App., 30 S.W-2d 697, error dismissed. 

32. Cal.—^Richmond v, Moore, 284 
P. 681, 103 Cal.App. 173. 

Mo.—Beebe v. Kansas City, 34 S.W. 
2d 57, 327 Mo. 67—Van Alst v. 
Kansas City, 186 S.W.2d 762, 239 
Mo.App. 346. 

Okl. —Morris v. White. 60 P.2d 1031, 
177 OkL 489. 
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encc,^3 discretion or judgment,knowledge, 
training, alertness,habits of life,2S surround¬ 
ings,*^^ sex,‘^<^ and the other circumstances of the 
case.'^^ 

§ 147. - Reliance on Care of Others 

In the absence of contrary knowledge, actual or im¬ 
plied, a child may assume that the duty required of 
others for Its protection has been or will be fulfilled. 

In the absence of contrary knowledge, actual or 
imputed, a child need not anticipate negligence on 
the part of others,'^- and it may assume that the 
duty required of others for its protection has been 
or will be fulhlled.'^^ 

§ 148. - Elnowledge and Appreciation of 

Danger Essential 

Knowledge and appreciation of the danger or risk 
of Injury, actual or imputed, are essential in order that 
a child may be guilty of contributory negligence. 

Knowledge and appreciation of the danger or risk 
of injury, actual or imputed, are essential in order 
that a child may be guilty of contributory negli¬ 
gence.'^^ [Mere knowledge that injury might re¬ 


sult, wuthout appreciation of the risk of injury to 
which its conduct exposed it, is not sufficient's 
It is not necessary, however, that it actually knew 
and appreciated the danger;46 is sufficient if it 
was so obvious that an ordinarily prudent child of 
the same capacity for knowing and appreciating 
the danger or risk would have known and appreci¬ 
ated it under the same or similar circumstances.'^^ 
However, unless the danger was of such a charac¬ 
ter, knowledge and appreciation thereof will not be 
imputed to a child who was not actually aware of 
it.48 

Momentary forgetfulness. Momentary forget¬ 
fulness of, or inattention to, a known danger will 
not always constitute negligence,^ 9 but the circum¬ 
stances of the particular case must be considered.^O 

§ 149. - Particular Acts and Omissions 

A child, who exposes itself to a danger or risk of 
injury which it knows and appreciates, or should know 
and appreciate, or which it has been warned to avoid 
may be guilty of contributory negligence, but the con^ 
duct of a child in an emergency which under other cir¬ 
cumstances would be negligent may not amount to 
contributory negligence. The mere fact that a child is a 
trespasser is not conclusive of contributory negligence. 


Wash.—Burget v. Saginaw Logging 
Co., S6 P.2d 1117, 198 Wash. ^1. 

45 C.X p 1007 note 76. 

33. U.S.—Leach v. St. Louis-San 
Francisco Ry. Co., C.C.A.Tenn., 48 
P.2d 722. 

Cal.—Huff V. Compton City Grammar 
School List,, 2C7 P. 918, 92 Cal. 
App. 44. 

Mo.—Beebe v. Kansas City, 34 S.W. 
2d 57, S27 Mo. 67. 

Okl.—Morris v. White, 60 P.2d 1031, 
177 Okl. 489. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

45 C.X p lOOS note 77. 

34. Wash.—Burget v. Saginaw Log¬ 
ging Co., supra, 

45 C.X p 1008 note 78. 

35- Wash.—Burget v. Saginaw Log¬ 
ging Co., supra. 

45 C.X p 1008 note 79. 

35. Okl.—Morris v. White, 60 P.2d 
1031, 177 Okl. 489. 

45 C.X p 1008 note 80. 

37. Mass.—Berdos v. Tremont, etc.. 
Mills, 95 N.E. 876, 209 Mass. 489, 
Ann.Cas.l912B 797. 

Okl.—Morris v. White, 60 P.2d 1031, 
177 Okl. 489. 

38- K.T.—Ardolino v. Reinhardt, 114 
N.T.S. 508, 130 App.Div. 119. 

46 C.X p 1008 note 82. 


41 . U.S.—Leach v. St. Louis-San 
Francisco Ry. Co., C.C.A.Tenn., 48 
F.2d 722. 

Okl.—Morris v. White, 60 P.2d 1031, 
177 Okl. 489. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

45 C.X p 1008 note 85. 

Attractive nnisaxLce 

In determining whether an infant 
four years and five months of age 
failed to exercise the care of an or¬ 
dinary child of its age for its own 
safety, the propensities of small 
children to be attracted by a pack- 
' ing crate and their lack of apprecia¬ 
tion of any dangers that might at¬ 
tend their use of the crate must be 
considered.—Dennehy v. Jordan 

Marsh Co., 71 Isr.E.2d 758, 321 Mass. 
78. 

42. Mass.—Burns v. F. Khight, etc., 
Corp., 100 N.E. 618, 213 Mass. 510. 

45 C.J. p 1008 note 86. 

43. Mass.—Purcell v. Boston El. R, 
Co.. 97 N.E. 626. 211 Mass. 79. 

Mich.—Sadlowski v. Meeron, 215 IST. 
W. 422, 240 Mich. 306. 

44. Mo.—Corpus Xxiris cited in 
Turner v. City of Moberly, 26 S. 
W.2d 997, 998, 224 Mo.App. 683. 

45 C.X p 1009 note 88. 


3S. N’.T.—Ardolino v, Reinhardt, 

supra. 

45 C.X p 1008 note 83. 

40. Mich.—Hassenyer v. Michigan 
Cent. R. Co., 12 N.W. 155, 48 Mich. 
205, 42 Am.R. 470. 


45. Cal.—Cahill v. E. B. & A. L. 

Stone Co., 138 P. 712, 167 Cal. 126. 
Mo.—Corpus Xnris cited. In Turner 
V. City of Moberly, 26 S.W.2d 997, 
998, 224 Mo.App. 683. 

California 


Horseshoe Co., 74 P. 157, 140 Cal. 
602. 

Mo.—Corpus Juris cited in Turner v. 
City of Moberly, 26 S.W.2d 997, 
998, 224 Mo.App. 683. 

47. La.—Douga v. Ancona Baking 
Co., App., 193 So. 271. 

Mo.—Corpus Juris cited in Turner v. 
City of Moberly, 26 S.W.2d 997, 
998. 224 Mo.App. 683. 

Tex.—Sullivan v. Trammell, Civ. 
App., 130 S.W.2d 310, error dis¬ 
missed, judgment correct 
45 C.J. p 1009 note 91. 

Appreciation of risks assumed 

It may be assumed that a person 
of whatever age is able to appreci¬ 
ate the obvious risks incident to any 
activity in which he may be able to 
engage with intelligence and pro¬ 
ficiency, and must act accordingly.— 
Englehardt v. Phillips, 23 N'.E.2d 829, 
136 Ohio St. 73- 

48. Mo.—Corpus Juris cited in 
Turner v. City of Moberly, 26 S. 
W.2d 997, 998, 224 Mo.App. 683. 

45 C.J. p 1009 note 92. 

49. Tex.—Sullivan v. Trammell, 
Civ.App., 130 S.W.2d 310, error dis¬ 
missed, judgment correct. 

50. Tex.—Sullivan v. Trammell, su¬ 
pra., . , . 

Playing ball 

Pact that girl was looking at and 
trying to catch,, ball when she fell 
in hole instead of looking wh^e she 
was going was circumstance bearing 
on whether she was guilty of con¬ 
tributory negligence,^Sullivau v. 
Trammell, supra^ 


46. Cal.—^Eallelea 


V. 
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Except where the child is so young as to be in¬ 
capable of exercising any care for its own safe¬ 
ty, as discussed supra § 145, a child who knows and 
appreciates, or should know and appreciate, the dan¬ 
ger or risk from which its injury might reasonably 
anticipated, must exercise reasonable care to 
avoid such danger,and one who by its conduct ex¬ 
poses itself thereto may be guilty of contributory 
negligence,even though the resulting injury is 
greater than it anticipated.^^ However, the mere 
fact that the child knew and appreciated, or should 
have known and appreciated, the danger does not 
necessarily show negligence on its part.^^ It is not 
negligent, if, under the same or similar circumstanc¬ 
es, an ordinarily prudent child of the same capac¬ 
ity for avoiding danger would have acted as it did,^^ 
or where its failure to exercise such care did not 
contribute as a proximate cause to its injury.^^ 

Disregard of warnings. A child who exposes it¬ 
self to a danger or risk of injury which it has been 
warned to avoid may be guilty of contributory neg¬ 
ligence,^'^ even though it does not realize the full 
extent or degree of the risk which its conduct in- 
volves.^s Knowledge and appreciation of the dan¬ 
ger will not be imputed to a child, however, where 


the warning related to a cause entirely different 
from that which resulted in the injury.®^ Like¬ 
wise, a child will not be deemed guilty of contribu¬ 
tory negligence, notwithstanding it had been warned 
of the danger, if, under the same or similar cir¬ 
cumstances, an ordinarily prudent child of the same 
capacity for appreciating and avoiding danger or 
risk of injury would have exposed itself to the dan¬ 
ger. 

Acts in emergencies. Conduct which might oth¬ 
erwise constitute negligence on the part of a child 
may not be so considered where the acts or omis¬ 
sions for which it is responsible were done or omit¬ 
ted in an emergency calculated to produce fright, 
excitement, bewilderment, or confusion.^^ The 
child will not be held guilty of contributory negli¬ 
gence merely because it failed to exercise the care 
required of it under ordinary circumstances.®^ If 
it exercises the care that an ordinarily prudent child 
of the same capacity for appreciating and avoiding 
danger would use under like circumstances, it is not 
negligent merely because it selects a course which 
results in its injury when it might have escaped had 
it chosen another course which was open to it,®^ 
or otherwise fails to exercise its best judgment®^ 


51. N.T.—Gloshinsky v. Bergen 
Milk Transp. Co., 17 N.E.2d 766, 
279 N.T. 54. 

Duty not cliarg'ea'ble to others 
Children are not entitled volun¬ 
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and charge others with responsibility 
for protecting them against their 
own voluntary acts.—City of Evans¬ 
ville V. Blue, 8 N.E.2d 224, 212 Ind. 
130. 

52. Iowa.—Perkins v. Schmit Const 
Co., 245 N.W. 343, 215 Iowa 350. 

N.T.—Kwiathousky v, Nadolny, 226 
KY.S. 672, 222 App.Div. 832, af¬ 
firmed 162 K.E. 543, 248 N.T. 606. 
Pa.—Parncutt v. Connecting Ry. Co., 
20 Pa-Dist. & Co. 358, 

Tex.— Corpus Juris cited iu City of 
Menard v. Coats, Civ.App., 60 S.W. 
2d 831, 833. 

45 C.J. p 1009 note 94. 

Elevators 

(1) Sixteen-year-old boy leaving 
hand on floor of ascending elevator 
until caught was guilty of contribu¬ 
tory negligence.—Block v. Grossman, 
142 A. 316, 2;93 Pa. 258. 

(2) A boy eight years and eleven 
months old was negligent in at¬ 
tempting to board an ascending ele¬ 
vator, the door of which was partly 
closed, at a time when it was in mo¬ 
tion and had reached a point about 
two feet from the floor.—Rothschild 
y- Levy, 118 Ill.App., 78. 

53. Neb.—Johnston v. New-* Omaha | 


Thomson-Houston Electric Light 
Co., 113 N.W. 526, 78 Neb. 27, 17 L. 
R.A.,N.S., 435. 

54. Conn.—Grenier v. Town of Glas¬ 
tonbury, 173 A. 160, 118 Conn. 477. 

45 C.J. p 1010 note 96. 

Low fence 

Nine-year-old boy, falling over low 
fence in yard, wherein owner per¬ 
mitted him to play, was not contribu- 
torily negligent in assuming that 
fence would resist force of his lean¬ 
ing against it to look over.—O'Con¬ 
nor V. Kulerban Holding Corpora¬ 
tion, 274 N.Y.S. 802, 152 Misc. 864, 
affirmed 268 N.T.S. 872, 240 App.Div. 
957, affirmed 193 N.E. 271, 265 N.Y, 
461. 

55. N.T.—Camardo v. New York 
State Rys., 159 N.E. 879, 247 N.Y. 
111 . 

Utah.—Kawaguachi v. Bennett, 189 
P.2d 109. 

45 C.J. P 1010 note 97. 
galling wall 

Schoolboy, who was injured when 
a brick wall on premises adjacent to 
railroad land fell on him while he 
was picking up wood on railroad 
land, which land was commonly used 
by pedestrians for passage, was not 
guilty of contributory, negligence.— 
Lewis V. t. M. Shapiro Co., 44 A.2d 
124, 132 Conn. 342. 

56. Conn.—Lombardi v. Wallad, 120 
A. 291, 98 Conn. 510. 

45 C.J. p 1010 note 98. 
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57. La.—Marquette v. Cangelosi, 
App., 148 So. 88. 

45 C.J. p 1011 note 99. 

58. Minn.—Twist v- Winona, etc., 
R. Co.. 39 N.W. 402, 39 Minn. 164, 
12 Am.S.R. 626. 

59- Wis.—Secard v. Rhinelander 
Lighting Co., 133 N.W. 45, 147 Wis, 
614. 

45 C.J. p 1011 note 2. 

60- Mo.—^Winkle v, George B. Peck 
Dry Goods Co., 112 S.W. 1026, 132 
Mo.App. 656. 

45 C.J. P 1011 note 3. 

61. Cal.—Corpus Juris cited. In 
Hunt V. Los Angeles Ry. Corpora¬ 
tion, 294 P. 745, 747, 110 Cal.App, 
456. 

45 C.J. P 1011 note 4. 

62. N.T.—^Neumann v. Hudson 
County Consumers' Brewing Co., 
139 N.Y.S. 1028. 155 App.Div. 271— 
Wiley V. Long Island R. Co., 27 N. 
Y.S. 722, 76 Hun 29, affirmed 39 N. 
E. 859, 144 N.Y. 717. 

63. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

45 C.J. p 1011 note 6- 

64. Mich.—Weitzel v. Detroit Unit¬ 
ed R. Co., 152 N.W. 931, 153 N.W. 
831. 186 Mich. 7. 

Pa.—Foote v. American Product Co., 
45 A. 934, 195 Pa. 190, 78 Am.S.R 
806, 49 L.R,A. 764. 
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Danger incurred to save life. A child, volunta¬ 
rily placing itself in danger to rescue a younger 
child from imminent peril, is not guilty of contrib¬ 
utory negligence, if, under the same or similar cir¬ 
cumstances, an ordinarily prudent child of the same 
capacity for appreciating and avoiding danger 
would have attempted the rescue. In determin¬ 
ing whether its conduct was that of such a child all 
the surrounding circumstances are to be taken into 
consideration,^® including the necessity for immedi¬ 
ate action,®^ and the excitement naturally attend¬ 
ant on such a situation.®^ 


65 C.J.S. 

Trespass. While recovery for injuries to a child 
which might otherwise be permitted may be preclud¬ 
ed by reason of its status as a trespasser, even where 
the child is too young to be capable of exercising 
any care for its own protection against injury, as 
discussed supra § 27, the mere fact that a child was 
a trespasser at the time its injuries were sustained is 
not conclusive of contributory negligence on its 
part.®9 It may have been a trespasser, and yet have 
exercised ordinary care for its own safety.How¬ 
ever, the character of the trespass may be consid¬ 
ered in determining whether the child exercised or¬ 
dinary care.'^^ 


C. OCCUPANTS OF VEHICLES 


§ 150. In General 

An occupant of a vehicle has the duty to e’xercise 
ordinary care to avoid injury, and generally Is guilty of 
contributory negligence if his failure to exercise such 
care contributes proximately to his injuries. 

While negligence of the driver of a vehicle is not 
ordinarily imputed to an occupant who neither has 
nor exercises the right to control the driver in the 
management of the vehicles, as discussed infra § 
168, it is nevertheless the duty of the occupant to 
exercise ordinary care to avoid in jury.*^2 i^ other 
words, he is obliged to exercise such care as an or¬ 
dinarily prudent person, riding wuth another, would 
exercise for his own safety under the same cir¬ 
cumstances. If he fails to exercise such care, and 
his failure to do so concurs with the actionable neg¬ 
ligence of defendant and contributes to the injury 
complained of as a proximate cause, he is guilty 
of contributory negligencc.'^^ This is true, even 
though the driver himself was not negligent.'^® Re¬ 
covery is denied to the occupant in such cases be¬ 


cause of his own negligence, and not by virtue of 
the doctrine of imputed negligence.'^® Ordinary 
care, however, is all that is required.'^It is, of 
course, essential, in order that an occupant may be 
guilty of contributory negligence, that his failure 
to exercise ordinary care to avoid injury contribute 
as a proximate cause to the injury complained of7® 

§ 151. Reliance on Care of Driver 

Generally an occupant of a vehicle is not required to 
anticipate negligence on the part of the driver, but this 
does not justify the occupant In intrusting his safety ab¬ 
solutely to the driver. 

In the absence of any fact or circumstance indi¬ 
cating that the driver is incompetent or careless, as 
discussed infra § 156, an occupant of a vehicle is 
not required to anticipate negligence on the part of 
the driver.Thus, in the absence of any fact or 
circumstance indicating the contrary, he need not 
anticipate that the driver, who has exclusive control 
and management of the vehicle, will enter a sphere 


65. Tenn.—Doyle v. Chattanoog-a, 
161 S.W. 937, 128 Tenn. 433, Ann. 
Cas.l915C 283. 

45 C.X p 1011 note 8. 

66. N.T.—Manzella v. Rochester R. 
Co., 93 N.Y.S. 457, 105 App.Div. 
12 . 

67. INT.T.—Manzella v. Rochester R. 
Co., supra. 

68. N.T.—Manzella v. Rochester R. 
Co., supra. 

69. Mich.—^Hoover v. Detroit, etc., 
R. Co., 154 N.W. 94, 188 Mich. 313. 

45 C.J. p 1011 note 16. 

Trespass as contributory negligence 
generally see supra § 128. 

70. Wis.—^Kelly v. Southern Wis¬ 
consin R. Co., 140 N.W. 60. 152 
Wis. 328, 44 L.R.A.,N.S., 487. 

71. Okl.—^Depew v. lOlgore, 246 P. 

606, 117 Okl. 263 —Shawnee v. 

Cheek, 137 P. 724, 41 Okl. 227, 51 
L..R.A„N.S., 672, Anii.Cas.l915C 290.1 


72. La.—Corpus Juris gnoted in 
Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 579—Corpus Ju¬ 
ris quoted in. Williams v, Lenfant, 
App., 131 So. 857, 859. 

45 C.J. p 1016 note 65. 

Occupants of motor vehicles see Mo¬ 
tor Vehicles § 486. 

73. La.—Corpus Juris quoted in 
Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 579. 

N.J.—Corpus Juris cited in Johnson 
V. Johansen, 174 A. 722, 113 N.J. 
Law 417. 

45 C.J. P 1016 note 66. 

74. La.—Corpus Juris quoted In 
Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 677, 579—Corpus Ju¬ 
ris quoted in Williams v. Lenfant, 
App., 131 So. 857, 859. 

45 C.J. p 1016 note 67. 

75- —Corpus Juris quoted in 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 679. j 
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N.J.—Schroeder v. Public Serv. R. 
Co., Sup., 118 A 337. 

76. La.—Corpus Juris quoted in 
Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 579—Corpus Ju¬ 
ris quoted in Williams v. Lenfant, 
App., 131 So. 857, 859. 

45 C.J, p 1016 note 69. 

77. La.—Corpus Juris quoted in 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 579. 

45 C.J. p 1016 note 70. 

78. La.—Corpus Juris quoted in 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 677, 579. 

45 C.J. p 1016 note 71. 

73. S.C.—corpus Juris quoted In 

Cummings v. Tweed, 10 S.B.2d 322, 
326, 195 S.C. 173. 

45 C.J. p 1016 note 73. 

Reliance on care of others by occu¬ 
pants of motor vehicles see Mo¬ 
tor Vehicles § 487. 



NEGLIGENCE 


§ 153 


05 C* J* S. 

of danger,^® omit to exercise proper care to ob- 
^ei*ve the approach of other vehicles,or fail to 
Jceep the speed of the vehicle within proper limits,^^ 
or otherwise improperly increase the common risks 
of traveL^^ However, an occupant of a vehicle 
titay not abandon the exercise of his own faculties 
and intrust his safety absolutely to the driver, re¬ 
gardless of the imminence of danger, or the visible 
lack of ordinary care on the part of the driver to 
avoid harm.^^ It is his duty to exercise ordinary 
care to protect himself from known dangers and 
perils which the attendant circumstances suggest.^S 

I 152. Duty to Observe and Appreciate Dan¬ 
ger 

An occupant of a vehicle is not required to exercise 
the same watchfulness as the driver, but he is required 
to exercise ordinary care to observe and appreciate dan¬ 
ger or threatened danger of injury. 

While an occupant of a vehicle is not required to 
exercise the same watchfulness as the driver,^® it 
is his duty to exercise ordinary care, including a 
reasonable use of his faculties of sight, hearing, 
^nd intelligence, to observe and appreciate danger 
or threatened danger of injury,and, if he fails 
to do so, and such failure contributes to the injury 
complained of as a proximate cause, he is guilty of 


contributory negligence.®^ However, it cannot be 
said that it is the duty of an occupant of a vehicle 
to use his senses in order to discover approaching 
vehicles and other dangers in every case and under 
all circumstances.®^ Ordinary care to observe and 
appreciate danger is all that is required.^^ 

§ 153. Duty to Warn of Danger 

An occupant of a vehicle is not under an absolute 
duty to warn the driver of dangers or threatened dangers, 
but only to warn the driver of dangers, apparently not 
observed or guarded against by him, of which the occu¬ 
pant is aware, or should be aware. 

An occupant of a vehicle is not under an abso¬ 
lute duty to warn the driver of dangers or threat¬ 
ened dangers, since he is not required to warn the 
driver of what the latter knows and appreciates 
nor is he ordinarily under obligation to point out 
obstacles or dangers which would be apparent to 
any reasonably careful driver.However, it is the 
duty of an occupant of a vehicle to warn the driver 
of dangers or threatened dangers, apparently not ob¬ 
served or guarded against by him, of which the oc¬ 
cupant is aware,®® or of which he should, in the ex¬ 
ercise of ordinary care, be aware,unless the situ¬ 
ation is such that a reasonably prudent person un¬ 
der the same or similar circumstances would not 
have given the warning, as where he has neither 


so. N.J. — Corpus Juris q.uote4 In 
Tobish V. Cohen, 164 A. 415, 417, 
110 N.J.Law 296. 

S.C.—Corpus Juris quoted in Cum¬ 
mings V. Tweed, 10 S.E!.2d 322, 326, 
195 S.C. 173. 

45 C.J. P 1017 note 74. 
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V. Cohen, 164 A. 415, 417, 110 JST.J. 
Law 296. 

S.C.—Corpus Juris quoted, in Cum¬ 
mings V. Tweed, 10 S.E.2d 322, 326, 
195 S.C. 173. 

82. N.J.—Corpus Juris quoted in 

Tobish V. Cohen, 164 A. 415, 417, 
110 N.J.Law 296. 

S.C.—Corpus Juris quoted in Cum¬ 
mings V. Tweed, 10 S.E.2d 322, 326, 
195 S.C. 173. 

Vt—McAndrews v. Leonard, 134 A. 
710, 99 Vt. 512. 

83. N.J.—Corpus Juris quoted in 

Tobish V. Cohen, 164 A. 415, 417, 
110 N.J.Law 296. 

S.C.—Corpus Juris quoted In Cum¬ 
mings V. Tweed, 10 S.E.2d 322, 326, 
195 S.C. 173. 

45 aj. p 1017 note 77. 

84. La.—Corpus Juris quoted In 
Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 677, 680. 


Tenn.—Tennessee Cent. Ry. Co. v. 

Schutt, 2 TenmApp. 514. 

45 C.X p 1017 note 78. 

85. Ala.—Birmingham R., etc., Co. v. 
Barranco, 84 So. 839, 203 Ala. 639. 

La.— Corpus Juris quoted in Lock¬ 
hart V. Missouri Pac. R. Co., App., 
153 So. 577, 580. 

86. La.— Corpus Juris quoted in 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 580. 

Tex.—International-Great Northern 
R. Co. V. Lucas, Civ.App., 123 S.W. 
2d 760, error refused, certiorari 
denied 60 S.Ct. 89, 308 U.S. 573, 84 
L.Ed. 481. 

45 C.J. p 1017 note 80. 

Duty of occupant of motor vehicle to 
observe danger see Motor Vehicles 
§ 488. 

Constant lookout 

Save in exceptional situations, a 
guest or passenger is not required to 
keep a constant lookout or be in a 
condition to do so.—International- 
Great Northern R. Co. v. Lucas, su¬ 
pra. 

87. La.— Corpus Juris quoted in 
Lockhart v. Missouri Pac. R. Co., 
App., 163 So. 577, 580. 

—Corpus Juris cited in Johnson 
V. Johansen, 174 A. 722, 113 N.J. 
Law 417. 

45 C.J. p 1017 note 81, 
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88. La.— Corpus Juris quoted iu 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 580. 

45 C.J. p 1017 note 82. 

89. La.— Corpus Juris quoted in 

Lockhart v. Missouri Pac. R. Co.. 
App., 153 So. 577, 580. 

45 C.J. p 1017 note 83. 

90 . La.— Corpus Juris quoted In 

Lockhart v. Missouri Pac. R. Co., 
App., 153 So. 577, 580. 

45 C.J. p 1017 note 84. 

91. Mass.—Ingalls v, Lexington, 
etc., R. Co.. 90 N.E. 1154, 205 Mass. 
73. 

45 C.J. p 1018 note 91. 

Duty of occupant of motor vehicle 
to warn of danger see Motor Ve¬ 
hicles § 488. 

9S. U.S.—Southern Pac, Co. v. 
Wright, CaL, 248 F. 261, 160 C.C.A. 
339. 

45 C.J. p 1018 note 92. 

93. Tex.—International - Great 
Northern R. Co. v. Lucas, Civ.App., 
123 S.W.2d 760, error refused, cer¬ 
tiorari denied 60 S.Ct. 89, 308 U.S. 
573, 84 L.Ed. 481. 

45 C.J. P 1017 note 85. 

94. Mo.—Burton v. Pryor, App., 198 
S.W. 1117. 

45 C.J, P 1017 note 86. 

95. Ill.—Grifenhan v. Chicago R. 
Cos.. 132 N.E, 790. 299 Ill. 590. 
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time nor opportunity to do so;®® and, if he fails 
to do so, he may be chargeable with contributory 
negligence,®^ provided such failure contributed 
proximatcly to cause his injury.®^ 

§ 154. Duty to Protest Negligence or Un¬ 
lawful Conduct of Driver 

An occupant of a vehicle is not under an absolute 
duty to protest against the negligent or unlawful acts of 
the driver in operating the vehicle; but the extent of such 
duty depends on what a person of ordinary prudence 
wouSd do under the same or similar circumstances. 

If an occupant of a vehicle knows, or in the ex¬ 
ercise of ordinary care should know, that the driver 
is conducting himself in the operation of the ve¬ 
hicle in a negligent or unlawful manner, and if, un¬ 
der the same or similar circumstances, a reasonably 
prudent person would have attempted to persuade 
the driver from such conduct, by protest or other 
warning, he is guilty of contributory negligence if, 
a reasonable opportunity therefor being afforded, he 
fails to do so and such failure contributes proxi- 
mately to cause his injury.®® Thus an occupant of 
a vehicle may be guilty of contributory negligence 
in failing to protest or remonstrate against the ve¬ 
hicle being driven at a dangerous or unlawful rate 
of speed,^ or into a situation of danger without 
proper precaution,® or in violation of the rules of 
the road.® However, an occupant is not guilty of 
contributory negligence merely because he does not 
protest or remonstrate against the vehicle being 
driven in a dangerous or unlawful manner.^ Thus 
an occupant is not guilty of contributory negligence 
in failing to protest or remonstrate where he did 
not know, or in the exercise of ordinary care should 
not have knowui, that the vehicle was being so driv¬ 
en,® or where a reasonably prudent person in the 
same or similar circumstances would not have done 
so.® There is no contributory negligence where the 
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occupant has no reasonable opportunity to protest 
or remonstrate.'^ 

§ 155. Duty to Leave Vehicle 

An occupant of a vehicle may be guilty of contrlbu. 
tory negligence in failing to leave the vehicle, at a favor¬ 
able opportunity, when he knows, or should know, that 
it is dangerous to remain therein any longer. * 

If an occupant of a vehicle knows, or in the exer¬ 
cise of ordinary care should know, that to remain 
longer in the vehicle is dangerous, and, if under 
the same or similar circumstances a reasonably pru¬ 
dent person would leave or withdraw from the vehi¬ 
cle, he is guilty of contributory negligence if, a rea¬ 
sonable opportunity therefor being afforded, he fails 
to do so, and such failure contributes proximately 
to cause his injury.® Thus an occupant may be 
guilty of contributory negligence in failing to with¬ 
draw from a vehicle which is driven into a situa¬ 
tion of known danger without taking proper care.® 
However, an occupant is not guilty of contributory 
negligence in failing to quit the vehicle where a rea¬ 
sonably prudent person in the same or similar cir¬ 
cumstances would not have withdrawn from the vc- 
hicle.l® * 

§ 156. Riding with Incompetent Driver 

An occupant of a vehicle who knows, or by the exer¬ 
cise of ordinary care should know, that he Is being driv¬ 
en by an Incompetent driver may be guilty of contributory 
negligence if he fails to use ordinary care to protect 
himself from harm. 

An occupant of a vehicle who knows, or in the 
exercise of ordinary care should know, that he is 
being driven by an incompetent person is guilty of 
contributory negligence if he fails to take such steps 
to protect himself from harm as a reasonably pru¬ 
dent person would take under the same or similar 
circumstances.^^ Thus, he may be guilty of con¬ 
tributory negligence in riding or continuing to ride 
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96 - Md.—Gordon r. Opalecky, 137 A. 
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45 C.X p 1019 note 10. 
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with a driver of known imprudence or reckless¬ 
ness,^" or who is unable to operate the vehicle with 
proper caution or skill because of physical disabili- 
^13 or intoxication.^^ However, an occupant is 
not guilty of contributory negligence in failing to 


take such steps where he has no knowledge, and is 
not chargeable with knowledge, of the driver’s in¬ 
competency,oj- where a reasonably prudent per¬ 
son would not have done so in the same or similar 
circumstances.^® 


D. IMPUTED E'EGLIGEISrCB 


§ 157. In General 

Imputed negligence signifies that one is to be charg- 
ed with the negligence of another, and the relation be¬ 
tween one injured and one whose negligence concurred 
with that of another in causing the Injury may be such 
that the negligence of the latter will be imputed to the 
former and bar recovery notwithstanding the injured 
person was not personally negligent; but negligence in 
the conduct of another will not be imputed to the person 
injured if he neither authorized such conduct nor par¬ 
ticipated therein.nop had control of the conduct of such 
other. 

Imputed negligence signifies that one is to be 
charged with the negligence of another and the 
doctrine of imputed negligence has particular ap¬ 
plication to contributory negligence.According¬ 
ly, the relation between one injured in his person or 
property and one whose negligence concurred with 
that of another in causing the injury may be such 
that the negligence of the latter will be imputed to 
the former and bar recovery, notwithstanding the 
injured person was not personally guilty of negli¬ 
gence but the general rule is that negligence in 
the conduct of another will not be imputed to the 


person injured if he neither authorized such conduct 
nor participated therein nor had the right or power 
to control the conduct of such person.^® The doc¬ 
trine of imputable negligence is of artificial crea¬ 
tion, and must in particular cases yield to reason 
and practical considerations.^! 

Imputable contributory negligence which will bar 
a recovery exists when the person suffering injury, 
although not chargeable with personal negligence, 
has been exposed to the injury by the negligence of 
a person in privity with him, and with whose fault 
he is chargeable.22 In order that the concurrent 
negligence of a third person can be interposed to 
shield another, whose negligence has caused an in¬ 
jury to one who was without fault, the injured per¬ 
son and the one whose negligence contributed to 
the injury must have sustained such a relation to 
each other, in respect of the matter then in prog¬ 
ress, that in contemplation of law the negligent act 
of the third person was the act of the person in- 
jured,23 or, as sometimes expressed, they must stand 


12. Miss.—Haynes-Walker Lumber 
Co. V, Hankins, 105 So. 858, 141 
Miss. 55. 

13. Ala.—Morgan Hill Pavings Co. v. 
Fonville, 119 So. 610, 218 Ala. 566. 

Ill.—Gaffney v. Dixon, 157 Ill.App. 
589. 

14. Ga.—Roach v. Western, etc., H. 
€o., 21 S.E. 67, 93 Ga. 785. 

45C.J. p 1019 note 14. 

15. Va.—Shiflett v. Virginia R., etc., 
Co., 116 S.E. 500, 136 Va. 72. 

45 C.J. P 1019 note 16. 

16. D.C.—District of Columbia v. 
Bolling, 4 App.D.C. 397. 

45 C.J. P 1019 note 17. 

17. Iowa.—Albert v. Maher Bros. 
Transfer Co., 243 N.W. 561, 215 
Iowa 197. 

Ky.—Greenwell's Adm*r v. Burba, 
182 S.W.2d 436, 298 Ky. 255. 
Imputahle negligence is sometimes 
called “identification” from analogy 
to the Roman law.—Duval v. Atlan¬ 
tic Coast Line R. Co., 46 S.E. 750, 134 
331. 101 Am.S.R. 830, 65 L.R.A. 

722, 

Ky.—Greenwell's A<^'r v. Bur¬ 
ba, 182 S.W.2d 436, 298 Ky. 255. 
Mo.—Hodge V. Peiner, 90 S.W.2d 90, 
m Mo. 268, 103 AJLuTL 483—-Hay- 


[ nie V. Jones, 127 S.W.2d 105, 233 
Mo.App. 948. 

Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173. 

19. Utah.—Theurer V. Holland Fur¬ 
nace Co., C-C.AUtah, 124 P.2d 494. 

Ky.—-Greenwell’s Adm’r v. Burba, 
182 S.W.2d 436, 298 Ky. 255. 

Mo,— CorpTLS Juris cited in Hodge v. 
Feiner, 90 S.W.2d 90, 93, 338 Mo. 
268, 103 A.L.R. 483— Corpus Juris 
cited in. Haynie v. Jones, 127 S.W. 
2d 105, 107, 233 Mo.App. 948. 

Pa.—Seaboard Container Corp, v. 
Rothschild, 56 A.2d 541, 58 A.2d 
800, 359 Pa. 51—^Neidlinger v. 

Haines, Com.PL, 5 Sch.Reg. 51. 

Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173. 

45 C.J. P 1019 note 20. 

20. U.S.—Troietto v. G. H. Ham¬ 
mond Co,, C.'C.A.Ohio, 110 F.2d 
135. 

Ill.—Johnson v. Turner, 49 !N".E,2d 
297, 319 Ill.App. 265. 

Mo.—^Herrell v. -St. Louis-San Fran¬ 
cisco Ry. Co., 23 S,W.2d 102, 324 
Mo. 38, 69 A.L.R, 470. 

N.T.—^Pein. Juniors v. 345 West 40th 
St., 56 N.Y.S.2d 370. 

N.C.— Vyebb v. Hutchins. 44 S.E.2d 
350, 228 N.C. 1. ' 
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Ohio.—Ransom v. Feeney, 76 N.E.2d 
908, 81 Ohio App. 7—^Weigel v. Cot¬ 
tage Building & Loan Co., 42 N.E. 
2d 171, 68 Ohio App. 467. 

Or.—Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 156 Or. 
564. 

Pa.—Rodgers v. Saxton, 158 A. 166. 

305 Pa. 479, 80 A.L.R. 280. 
Tenn.—Siegrist Bakery Co. v. Smith. 

36 S.W.2d 80, 162 Tenn. 253. 

45 C.J. p 1020 note 31. 

21. N.Y.—Kupchinsky v. Vacuum 
Oil Co., ’265 H.Y.S. 186, 238 App. 
Div. 457, affirmed 188 K.E. 278, 263 
K.Y. 128. 

22. H.Y.^—Smith v. New York Cent., 
etc., R. Co., 38 N.Y.S. 666, 39 N.Y.S. 
1119, 4 App.Div. 493. 

23. La.—Corpus Juris quoted in 

Hogan V. New Orleans Public Serv¬ 
ice, 131 'So. 756, 757, 16 La.App, 
637, rehearing denied 132 So. 425, 
16 La.App. 637. 

Mo.—Corpus Juris cited in Bebout v. 
Kurn, 154 S.W.2d 120, 127, 348 Mo. 
501. 

Neb.—^Andersen v. Omaha & C. B. 
St. Ry. Co., 218 N.W. 135, 116 Neb. 
487. 

Pa.—^Neidlinger v, Haines, Com.PL, 
i 5 SctuReg. 51, 
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in such relation of privity that the maxim, Qui facit 
per alium facit per se, directly applies.-^ Apart 
from statute, imputation of a third person’s neg-- 
ligence to plaintiff is based on plaintiff’s right to 
control the conduct of the person claimed to be neg¬ 
ligent,and the right of control depends on the 
relationship between them.“® The negligence of a 
third person will not be imputed to plaintiff merely 
because plaintiff and such third person are mem¬ 
bers of the same family and reside in the same 
house,^^ The instances in which the negligence of 
one person may be imputed to another may be lim¬ 
ited by statute.-^ 

Negligence of dcfcyidant essentiaL The doctrine 
of imputed negligence arises only when the negli¬ 
gence of the third person and defendant both con¬ 
tribute to the injury; and, where such person was 
the only one negligent, no recovery can be had 
whether or not such negligence can be imputed to 
plaintiff.-^ 

Willful or gross negligence of defendant. Where 
defendant is guilty of gross negligence to which 


65 C.J.S. 

contributory negligence is not a defense, the con- 
tributory negligence of a third person cannot k 
imputed to the person injured so as to bar a re¬ 
cove ry.^^ 

What law governs. In determining whether the 
doctrine of imputed negligence applies, the law of 
the place where the injuries were sustained gov- 
erns.^^ 

§ 158. Persons Engaged in Common or Joint 
Enterprise 

The negligence of a person engaged with others in a 
joint or common enterprise is imputed to each of the 
others; but this doctrine has no application to actions 
brought by one joint adventurer against another to re¬ 
cover for injuries due to the latter's negligence. 

Where persons are engaged ia a common or 
joint enterprise and each has an equal right to di¬ 
rect and control the conduct of the others with re¬ 
spect to the acts or omissions which contributed to 
cause the injury, the negligence of one of such 
persons is imputed to each of the others.32 in or¬ 
der to constitute a common or joint purpose within 


Vt—Giguere v. Rosselot, 3 A,2d 538, 
110 Vt. 173. 

45 €.J. P 1019 note 22. 

“In order that a negligent act or 
omission of a third person may bar a 
plaintiff from recovery, the relation¬ 
ship between plaintiff and the third 
person must be such as to make the 
plaintiff responsible at common law 
to others who may be harmed by the 
same or a similar negligent act or 
omission of such third person.’*— 
Thompson v. Bell, C.C.A.Mich., 129 
F.2d 211, 214. 

24. TJ.S.—Corpns Juris cited iu Pot¬ 
ter V. Florida Motor Lines, D.C. 
Fla., 57 F.2d 313, 315. 

Cal.—Day v. Pickwick Stages Sys¬ 
tem, 25 P.2d 16, 134 Cal.App. -92. 
La.—Corpus Juris quoted ±a Hogan 
V. New Orleans Public Service, 131 
So. 756, 757, 16 La.App. 637, re¬ 
hearing denied 132 So, 425, 16 La. 
App. 637. 

45 C.J. p 1019 note 23. 

25. Minn.—Christensen v- Hennepin 
Transp. Co., 10 N.W.2d 406. 

45 C.J. p 1019 note 22. 

“As a general rule, it may be said 
that in order to impute the negli¬ 
gence of one person to another, there 
must exist between them some rela¬ 
tion of master or superior and serv¬ 
ant or subordinate or other relation 
akin thereto. The relation between 
them must be one invoking the prin¬ 
ciples of agency, or the persons must 
be codperating in a common or joint 
enterprise, or the relation between 
the parties must have been such that 
the person to whom the negligence 
is imputed must have had a legal 
right to control the action of the per¬ 


son actually negligent.”—Johnson v. 
Turner, 49 N.E.2d 297, 304, 319 Ill. 
App. 265. 

26. Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394. 

27. Ind.—Richmond Gas Co. v. 
Baker, 45 N.E. 1049, 146 Ind. 600, 
36 L.R.A. 683. 

28. Philippine.—Johnson v. David, 
5 Philippine 663. 

29. N.Y.—Barker v. New York Cent, 
etc. R. Co., 155 N.Y.S. 596, 171 
App.Div. 918. 

45 C.J. p 1020 note 32. 

Defendant’s negligence avoidable by 
reasonable care 

The question of imputable negli¬ 
gence is not involved where defend¬ 
ant’s negligence could have been 
avoided by the exercise of ordinary 
care.—Louisville & N. R. Co. v. Pat¬ 
terson, 49 S.E.2d 218, 77 Ga.App. 

406. 

Contributing proximate cause 

Defendant's negligence is con¬ 
sidered a contributing proximate 
cause only where injured person's 
negligence amounts to violation of a 
duty less than ordinary care, in 
which case rule of imputable negli¬ 
gence attaches.—^Louisville & N. R. 
Co. V. Patterson, supra. 

30. Mich.—Schindler v. Milwaukee, 
etc., R. Co., 49 N.W. 670, 87 Mich. 
400. 

31. Ohio.—^Mostov v. XJnkefCer, 167 
N.E. 714, 24 Ohio App. 420. 

32. Cal.— Corpus Juris cited in Wil¬ 

liamson V, Fitzgerald, 2 P.2d 201, I 
■204, 116 CaLApp. 19. I 
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[Iowa.—Carpenter v. Wolfe, 273 NW 
169. 

Kan.—Corpus Juris quoted In Size¬ 
more V. Hall, 80 P.2d 1092, 1095, 
148 Kan. 233—Corpus Juris cited in 
Houser v. Nelson, 298 P. 777, 779, 
133 Kan. 142. 

La.—Martin v. Yazoo & M. R. Co., 
App., 181 So. 571. 

Me.—Bonefant v. Chapdelaine, 158 A. 
857, 131 Me. 45. 

Minn.—Murphy v. Keating, 283 
389, 204 Minn. 269. 

Mo.—MoCombs v. Ellsberry, 85 S.W. 
2d 135, 337 Mo. 491—Corpus Juris 
cited in Haynie v. Jones, 127 S. 
W.2d 105, 107, 233 Mo.App. 948. 

N.Y.—Schron v. Staten Island Elec¬ 
tric R. Co., 45 N.Y.S. 124, 16 App. 
Div. 111. 

Ohio.—Bloom v. Leech, 166 N.E. 137, 
120 Ohio St 239—Ransom v. Fee¬ 
ney, 76 N.E.2d 908, 81 Ohio App. 
7—Franklin Asphalt Paving Co. v. 
Marsh, 184 N.E. 768, 44 Ohio App, 
168, 

Pa.—Corpus Juris cited in Rosch- 
mann v. Sanborn, 172 A. 657, 658, 
315 Pa. 188—Corpus Juris quoted 
tn Rocco V. Tillia, 162 A. 495, 499, 
106 Pa. Super. 597. 

S.C.—^Long V. Carolina Baking Co., 
3 S.E.2d 46, 190 S.C. 367—Funder¬ 
burk V. Powelt 137 S.E. 742, 181 
S.C. 412. 

Tex.—^Le Sage v. Pryor, 154 S.W.2d 
446, 137 Tex. 466— Corpus Juris 
cited in El Paso Electric Co. v. 
Leeper, Com.App., 60 S.W.2d 187, 
189— Corpus Juris quoted In Gar¬ 
rett V. Brock, Civ.App., 144 S.W. 
2d 408, 412, error dismissed, judg¬ 
ment correct—^Rankin v. Nash- 



NEGLIGENCE 


§ 158 


65 C.J.S. 

the rule as to imputed negligence there should be a 
joint interest or community of interest in the ob¬ 
ject or purposes of the undertaking and an equal 
right to direct and govern the movements and con¬ 
duct of each other v^ith respect thereto. Each must 
have some voice and right to be heard in its con¬ 
trol and management,33 although it is not necessary 
that each have the usua! powers of a general part- 
The mere fact that two persons are doing 


something together does not make each chargeable 
with the negligence of the other,35 nor does the fact 
that they have certain plans in common.36 

Although there is some authority to the contra¬ 
ry, 3 7 the doctrine of joint enterprise is peculiar to 
contributory negligence and has no application to 
actions brought by one joint adventurer against an¬ 
other to recover for injuries due to the latter’s neg- 
ligence.38 This rule does not apply, however, where 


Texas Co., 73 S.W.2d 680, modified 
on other grounds 105 S.W.2d 195, 
129 Tex. 396. 

V\^ash.—Poutre v. Saunders, 143 P.2d 
554,* 19 Wash.2d 561—^Bates v. Tirk, 
31 'p.2d 525, 177 Wash. 286. 

45 C.J. P 1020 note 3'5. 

Occupants of vehicles see infra § 
168 c. 

33 . XJ.S.—Thompson v. Bell, C.'C.A. 
Mich., 129 F.2d 211. 

Cal.—Coleman v. California Yearly 
Meeting of Friends Church, 81 P.2d 
459 —O’Brien v. Edens, 13 P.2d 754, 
125 Cal.App. 100— Corpus Juris 
dted in Williamson v, Fitzgerald, 
2 P.2d 201, 204, 116 Cal.App. 19— 
Callahan v. Harm, 277 P. 529, 98 
CaLApp. 568. 

D.C.—National Trucking & Storage 
Co. V. Driscoll, Mun.App., 64 A.2d 
304. 

Idaho.— Corpus Juris cited in Dame- 
ron V. Yellowstone Trail Garage, 
34 P.2d 417, 419, 54 Idaho '646. 

Ill.—Birnbaum v. Kirchner, 85 N. 
E.2d 191, 337 Ill.App, 25. 

Ind.—Lee Bros. v. Jones, 54 !Nr.E.2d 
108, 114 Ind.App. 688. 

Kan.— Corpus Juris q.uoted in Size¬ 
more V. Hall, 80 P.2d 1092, 1095, 
148 Kan. 233. 

Me.—Illingworth v. Madden, 192 A. 
273, 135 Me. 159, 110 A.L.R. 1090. 

Mass,—^Adams v. Dunton, 187 N.E, 
90, 284 Mass. 63—Caron v. Lynn 
Sand & Stone Co., 170 N.E. 77, 270 
Mass. 340. 

Minn.—^Peterson v. Norris, 258 N.W. 
729, 193 Minn. 400—^Ring v. Min¬ 
neapolis St. Ry. Co., 217 N.W. 130, 
173 Minn. 265. 

Mo.— Corpus Juris cited in Applebee 
V. Ross, 48 S.W.2d 900, 902. 

Neb.—Hansen v. Lawrence, 30 N.W. 
2d 63, 149 Neb. 26—Mick v. Oberle, 
246 NW. 869, 124 Neb, 433. 

N.H.—^Vidal v. Town of Errol, 162 A. 
232, 86 N.H. 1. 

K.J.— Corpus Juris cited in McGinley 
V. Winters. 166 A. 166, 167, 110 
N.J.Law 540—'Ceccomancino v. B’- 
Onofrio, 168 A. 578, 111 N.J.Law 
494. 

Ohio.—Bloom v. Leech. 166 N.E. 137, 
120 Ohio St. 239—^Ransom v. Fee¬ 
ney, 76 N.E.2d ‘908, 81 Ohio App. 
7—Fay v. Thrasher, 66 N.E.2d 236, 
77 Ohio App. 179—Mitchell v. 
Great Eastern -Stages, 19 N.B.2d 
910, 60 Ohio App. 144—Brown v. 


Schunk, 191 N.E. 886, 47 Ohio App. 
344—Telling- Belle Vernon Co. v. 
Krenz, 171 N.E. 357, 34 Ohio App. 
499. 

Pa.— Corpus Juris quoted in Rocco v. 
Tillia. 162 A. 495, 499, 106 Pa. 
Super. 597. 

S.C.—^Funderburk v. Powell, 187 S.E. 
742, 181 S.C. 412. 

Tenn.—Berryman v. Dilworth, 160 S. 

W.2d 899, 178 Tenn. 566. 

Tex.—Garrett v. Brock, Civ.App., 144 
S.W.2d 408, error dismissed, judg¬ 
ment correct. 

Va.—Carroll v. Hutchinson, 200 S.E. 
644, 172 Va. 43. 

Wis.—^Klas V. Fenske, 22 N.W. 2d 
596, '248 Wis. 534. 

45 C.J. P 1020 note 37. 

Existence dependent on facts of par> 
ticular case 

Ind.—Kelley v. Dickerson, 13 N.E. 2d 
535, 213 Ind. 624. 

Theory of joint enterprise rule 
is that each is the agent or partner 
of the other. 

XJ.S.—Thompson v. Bell, C.C.A.Mich., 
129 F.2d 211. 

La.—Lawrason v. 'Richard, 135 So. 
29, 172 La. 696. 

N.J.—Fisch V. Waters, Sup., 57 A.2d 
471. 

Tenn.—Berryman v. Dilworth, 160 S. 

W.2d 899, 178 Tenn. 566. 

Vt.—Loomis V. Abelson, 144 A. S78, 
101 Vt. 459. 

In Washington 

(1) The rule as set forth in the 
text has been recognized. 

U.S.—Eagle Star Ins. Co. v. Bean, 
C.C.A.Wash.. 134 F.2d 755. 

Wash.— Corpus Juris quoted in Ben¬ 
nett V. King County, 61 P.2d 1316, 
1318, 188 Wash. 196— Corpus Juris 
quoted in Carboneau v. Peterson, 
95 P.2d 1043, 1052, 1 Wash.2d 347. 

(2) But it has been said that the 
principle that authority and control 
must exist at the time of the acci¬ 
dent has no reference to a joint en¬ 
terprise.—^^Forman v. -Shields, 48 P. 
2d 599, 183 Wash. 333—^Jensen v. 
Chicago, etc., R. Co., 233 P. 635, 133 
Wash. 208. 

(3) One of the adventurers may 
intrust actual control to another.— 
Eagle Star Ins. Co. v. Bean, supra. 

(4) So, where the parties were on 
a common venture, it is immaterial 
who at the time of the injury may 
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have been in actual control.—^Hurley 
V. Spokane, 217 P. 1004, 126 Wash. 
213. 

34. Cal.—Coleman v. California 

Yearly Meeting of Friends Church, 
81 P.2d 469, 27 Cal.App.2d 579. 

35. Fla.— Corpus Juris cited in. Penn 
V. Pearce, 163 So. 288, 289, 121 Fla. 
3. 

Ill.—Germann v. Huston, 23 N.E.2d 
371, 302 Ill.App, 38. 

La.— Corpus Juris quoted la Hogan 
V. New Orleans Public Service, 
131 So. 756, 757, 16 La.App. 637, 
rehearing denied 132 So. 425, 16 
La.App. 637. 

N.C.—Webb v. Hutchins, 44 S.E. 2d 
35C, 228 N.C. 1. 

Pa.— Corpus Juris quoted in Rocco 
V. Tillia, 162 A. 495, 499, 106 Pa. 
Super. 597. 

Wis.—^^Kaminski v. Standard Oil Co., 
286 N.W. 327, 231 Wis. 682. 

45 C.J. P 1021 note 38. 

38. Ga.—Upshaw v. Upshaw, 6 S.E. 

2d 394, 61 Ga.App. 272. 

La.— Corpus Juris quoted in Hogan 
V. New Orleans Public Service, 131 
So. 756, 757, 16 La.App. 637, re¬ 
hearing denied 132 So. 425, 16 La. 
App. 637. 

Pa.— Corpus Juris quoted in Rocco v. 
Tillia, 162 A. 495, 499, 106 Pa. 
Super. 597. 

45 C.J. p 1021 note 39. 

Imputation of negligence: 

As between parent and child gen¬ 
erally see infra § 160. 

Of: 

Husband and wife to each other 
generally see infra § 159. 
Master to servant generally see 
infra § 162. 

37. Mich.—Frisorger v. Shepse, 230 
N.W. 926, 251 Mich. 121. 

38. U.S.—^Eagle Star Ins. Co. v. 
Bean, C.C.A.Wash., 134 F.2d 755. 

Cal.— Corpus Juris quoted iu O’Brien 
V. Edens, 13 P.2d 754, 756, 125 Cal. 
App. 100— Corpus Juris cited in 
Williamson v. Fitzgerald, 2 P.2d 
201, '205, 116 Cal.App. 19. 

Kan.—Elliott v. Behner, 73 P.2d 1116, 
146 Kan. 827— Corpus Juris quoted 
in Houser v. Nelson, 298 P. 777, 
779, 133 Kan. 142. 

Ky.—Adams v. Hilton, 110 S.W.2d 
1088, 270 Ky. SlS—Borris v. Ste¬ 
vens’ Adm'r, -ad S.W.2d 755, 266 
Ky. 602. 
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neither member of the joint adventure was guilty of 
positive negligence, the only negligence being that 
of an employee.2^ 

§ 159. Husband and Wife 

While there Is some authority to the contrary, es¬ 
pecially where the community property system prevails, 
the mere existence of a marital relation does not have 
the effect of making the contributory negligence of one 
spouse imputable to the injured spouse so as to preclude 
the latter's recovery against a third person for injuries 
received. 

The mere existence of the marriage relation does 
not have the effect of making the negligence of one 
spouse imputable to the other. Thus, although 
there is some authority to the contraryit is well 
settled in most jurisdictions that the negligence of 
the husband cannot be imputed to the wife to pre¬ 
vent recovery by her for injuries she has received'^^ 
unless they are engaged in an enterprise giving the 
wife the power and duty to control the conduct of 
the husband in respect of the acts or omissions 
which contributed to cause her injury. “^3 Similar¬ 
ly, the negligence of a wife concurring wdth that of 
another person to cause injury to her husband is 
imputed to the husband where she was in effect his 
agent and he had control of, or the right to con- 

La.—Lawrason v. Richard, 135 So. 

29, 172 La. 696. 

Md.—Po'wers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 

178 Md. 23. 

Mass.—Alderman v. Noble, 4 N.B.2d 
619, 296 Mass. 30. 

Minn.—Murphy v. Keating, 283 N.W, 

389, 204 Minn. 269— Corpus Juris 
gwoted in Berlin v. Koblas, 236 
N.W. 307, 308, 183 Minn. 278. 

Mo.—Corpus Juris gwoted in Haynie 
V. Jones, 127 S.W.2d 105, 107, 233 
Mo.App, 948. 

Neb.— Corpus Juris quoted in Gar¬ 
rotte V. Butera, ’243 N.W. 879, 880, 

123 Neb. 682. 

N.J.—Tanco v. Thou, 157 A. 101, 108 
N.J.Law 235—Harber v. Graham, 

143 A. 340, 105 N.J.Law 213, 61 
A.L-R. 1232. 

N.T.—Smith v. Clute, 14 N.E.2d 455, 

277 N.T. 407, reargrument denied 
16 N.E.2d 118, 278 N.T. 598. 

Ohio.—Bloom v. Leech, 166 N.E. 137, 

120 Ohio St. 239. 

Or.—Smith v. Williams, 178 P.2d 710, 

180 Or. 626. 

Pa,—^Perry v. Ryback, 153 A. 770, 302 
Pa. 559. 

Tex.—Le Sagre v. Pryor, 154 S.W.2d 
446, 137 Tex. 455—Rankin y. Nash- 
Texas Co., 105 S,W.2d 195, 129 Tex. 

396—^Lockey v. Packard-Dallas, 

CiV.App., 119 S.W.2d 150—Horne 
Motors V. Latimer, Civ.App., 148 
S.W.2d 1000, error dismissed, judge¬ 
ment correct. 

Vt.—Campbell v. Campbell, 162 A, 

379, 104 Vt. 468, 85 A.L.R. 626. , 


trol, her conduct with respect to the acts or omis- 
sions which contributed to the injury/i4 
otherwise.'^S With respect to imputed negligence 
persons may not be said to be engaged in a joint en* 
terprise merely because they bear to each other the 
relation of husband and wife,but, in accordance 
with the rules discussed supra § 158, in order to con¬ 
stitute a husband and wife joint adventurers in a 
common or joint enterprise there must be not only 
joint interest in the objects and purposes of the en¬ 
terprise, but also an equal right to direct and con¬ 
trol the conduct of each other with respect there- 
to.^'^ The interest of a wife in the success of her 
husband is not sufficient to render his work the joint 
enterprise of both;48 and agency cannot be implied 
from the mere fact of marriage so as to impute a 
wife’s negligence to her husband^^ or a husband’s 
negligence to his wife.^^ 

Community property. In jurisdictions where the 
right to recover for injuries sustained by a husband 
or wife is community property, as discussed in Hus¬ 
band and Wife § 473, if the negligence of one of 
them concurred with the negligence of a third per¬ 
son in causing injury to the other, the right of ei¬ 
ther or both to recover therefor is barred^i The 

firmed 235 N.T.S. 732, 227 App.Div. 
644. 

45 C.J. p 1022 note 49. 

Contributory negligence of wife as 
affecting husband’s action to re¬ 
cover damages conseqential to 
wife’s injury see Husband and 
Wife § 401 c (1). 

45. Mass.—Peaver v. Railway Exp. 
Agency, 85 N.E.2d 322, 324 Mass. 
165. 

Mo.—Oster v. Chicago, etc., R. Co., 
App„ 256 S.W. 826. 

N.T.—Hessler v. Nelipowitz, 55 N.Y. 
S.2d 692. 

Utah.—Conklin V. Walsh, 193 P.2d 
437. 

Wis.—^Hansberry v. Dunn, 284 N.W. 

556, 230 Wis. 626. 

40. Iowa.—Bailey v, Centerville, 88 
N.W. 379, 115 Iowa 271. 

45 C.J. p 1021 note 41. 

47. N.H.—Bowley v. Duca, 120 A 
74, 80 N.H. 548. 

45 C.J. p 1022 note 61. 

48. Mass.—^Nash v. Lang, 167 N.E. 
762, 268 Mass. 407. 

49. N.T.—^Hessler v. Nelipowitz, 65 
N.T.S.2d 692. 

50. Minn.—Darian v. McGrath, 10 
N.W.2d 403, 215 Minn. 389. 

51. U.S.—W. W. Clyde & Co. v. 
Dyess, C.C.A.Utah, 126 P.2d 719, 
stating Texas rule, certiorari de¬ 
nied 63 S.Ct. '29, 317 U.S. 638, 87 
L.Ed. 514. 

Tex.—Dallas Railway & Terminal 
Co. V. High, 103 S.W.2d 735, 129 


Wis.—Klas V. Fenske, 22 N.W.2d 596, 
248 Wis. 534. 

45 C.J. p 1021 note 44. 

39. U.S.—Eagle Star Ins. Co. v. 
Bean, C.C.A.TVash., 134 F.2d 755. 

40. Mo.—^Herrell v. St. Louis-San 
Francisco Ry, Co., 23 S.W.2d 102, 
324 Mo. 38, 69 A.L.R. 470. 

41. Conn.—^Peck v. New Tork, etc., 
R. Co., 60 Conn. 379. 

42. Iowa.— Corpus Juris quoted iu 
Fry V. Smith, 253 N.W. 147, 151, 
217 Iowa 1295. 

N.J.—Peskowitz v. Lawrence F. 
Kramer, Inc., 144 A. 604, 105 N.J. 
Law 416—^Klinger v. Steffens, 6 A. 
2d 217, 17 N.J.Misc. 118. 

Okl.—Lakeview, Inc., v. Davidson, 26 
P.2d 760, 166 Okl. 171, 

R,I.—Klmatian v. New England Tele¬ 
phone & Telegraph. Co., 141 A. 331, 
49 R.I. 186. 

45 C.J. p 1021 note 47. 

Imputation to wife of contributory 
negligence of husband in operation 
of vehicle see infra § 168 a, f. 

Statute held not to deprive wife of 
right of action 

U.S,—^Pepper v. Morrill, C.C.A.Mass., 
24 P.2d 320, 57 A.L.R. 750. 

43- Iowa.— Corpus Juris quoted in 
Fry V. Smith, 253 N.W. 147, 151, 
217 Iowa 1296. 

N.T,—^New York Telephone Co. v. 
Scofield, 31 N.Y.S.2d 393. 

45 C.J. p 1022 note 48. 

44- N.Y.—Swartout v. Van Auken, 
228 N.T.S. 671, 132 Misc. 89. af- 
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fact that damages recovered for personal injuries 
to the wife constitute community property furnishes 
a reason for the rule that the contributory negli¬ 
gence of the husband will be imputed to the wife 

and preclude a recovery.^2 Likewise the contribu¬ 
tory negligence of the wife in caring for her child 
is imputable to her husband and a defense in an 
action by him in behalf of the community to re¬ 
cover damages for the child’s injuries to which 
such negligence contributed.53 However, it has 
been held, notwithstanding statutes declaring that 
all property acquired after marriage is community 
property, that a husband’s contributory negligence 
will not be imputed to his wife so as to preclude re¬ 
covery by her from a third person for injuries she 
has sustained,and that the mere existence of the 
marital relation does not have the effect of making 
the negligence of one spouse imputable to the oth- 
cr.55 


§ 160. Parent and Child 

a. Negligence of parent 

b. Negligence of child 

a. Negligence of Parent 

(1) General rule 

(2) Minority rule 

(1) General Rule 

Where recovery is sought for the benefit of the child 
only, it is generally held that the negligence of the 
parent or other person charged with the care of the in¬ 
jured child at the time the injuries are sustained, which 
concurs with that of a third person in causing the in¬ 
juries, is not Imputed to the child. 

Where recovery is sought for the benefit of the 
child only, it is generally held that the negligence of 
a parent which concurs with that of a third person 
in causing injury to a child is not imputed to the 
child.^® The same rule obtains with reference to 
the negligence of persons other than the parents 
who are charged with the care of the injured child 
at the time the injuries are sustained.^*^ In some 


Tex. 219—Bostick v. Texas & P. 
Ry. Co., Civ-App., 81 S.W.2d 216, 
error dismissed. 

46 C.J. P 1022 note 54. 

Doctrine held iuapplicaTble 
Husband and wife were held not 
precluded, under imputed negligence 
doctrine, from recovering for wife's 
injuries when hit by truck, where 
husband did not discover wife's dan¬ 
ger, and had no time to warn her or 
move her out of truck’s way.—Reilly 
V. Buster, Civ.App., 52 S.W.2d 521, 
reversed on other grounds 82 S.W.2d 
931, 125 Tex. 323. 

52. Ariz,—Pacific Const. Co. v. Coch¬ 
ran, 243 P. 405, 29 Ariz. 554. 

Tex.—Bostick v. Texas & P. Ry. Co., 
81 S.W.2d 216, error dismissed. 

31 C.J. p 153 note 62. 

Husband aggressor in affray 
Cal—^Martin v. Costa, 35 P.2d 362, 
140 Cal.App. 494. 

63. Cal.—Takashi Kataoka v. May 
I>epartment -Stores Co., 140 P.2d 
467, 60 Cal.App.2d 177. 

Contributory negligence by one par¬ 
ent as defense to action to recover 
by other parent for death of child 
see Death § 46 b. 

64, TT.S.—King v. Yancey, C.C.A. 
Nev., 147 P.2d 379. 

Nev.—Predrickson & Watson Const. 
Co. V. Boyd, 102 P.2d 627, 60 Nev. 
117. 

55. Kev,—Los Angeles & S. L. R. Co. 
V. Umbaugh, 123 P.2d 224 61 Nev. 
214. 

66. IT.S.—^Baker v. Dallas Hotel Co., 
C.C.ATex, 73 P.2d 825~~Beasley v. 
U. S., D.C.S.C., 81 P.Supp. 518. 
Ala.—Birmingham Electric Co. v. 
Kirkland, 118 So, 640, 218 Ala. 429. 
65 C.J.S.—61 


Ark.—^Missouri Pac. R. Co. v. Moore, 
193 S.W.2d 657, 209 Ark. 1037. 
Cal.—Crane v. Smith, 144 P.2d 356, 
23 Cal.2d 288—Code v. Haskins, 
135 P.2d 176, 67 Cal.App.2d 737— 
Malloway v. Hughes, 13 P.'2d 1062, 
125 Cal.App. 573. 

Conn.—Lange v. Hoyt, 159 A. 575, 114 
Conn. 590, 82 A.L.R. 486. 

Ga.—^Anthony v. Dutton, 36 S.E.2d 
836, 73 Ga.App. 389—Oglesby v. 
Rutledge, 21 S.E.2d 497, 67 Ga.App. 
656—Spivey v, Lovett & Brinson, 
172 S.E. 658, 48 Ga.App. 335~Wal- 
lace V. Adams, 169 S.E. 852, 47 Ga. 
App. 144. 

Ill.—Hallis V. Stover Co., 275 Ill.App. 
44, 

Kan.—Garcia v. Slater-Breitag Yea- 
mans Motor Co., 278 P. 23, 128 
Kan. 365. 

Ky.—Wynn Coal Co. v. Lindsey, 18 
S.v/.2d 864, 230 Ky. 53. 

La.—Cato v. City of New Orleans, 
App., 4 So.2d 450—McDonald v. 
Southwestern Gas & Electric Co., 
App., 136 So. 169, reversed on other 
grounds McDonald v. Shreveport 
Rys. Co., 142 So. 252, 174 La. 1023, 
set aside on other grounds Mc¬ 
Donald V. Southwestern Gas & 
Electric Co., 146 So. 341. 

Mich.—^Fye v. Chapin, 80 N.W. 797, 
121 Mich. 675. 

Minn.—Ewing v. George Benz & 
Sons, 28 N.W.2d 733, 224 Minn. 
508. 

Okl,—Patsy Oil & Gas Co. v. Odom. 
96 P.2d 302, 186 Okl. 116—^Lone 
Star Gas Co. v. Parsons, 14 P.2d 
369, 159 Okl. 62, 

Or.—Corpus Juris cited in Webb v. 
Hoover-Guernsey Dairy Co., 4 P. 
2d 631, 632, 138 Or. 24. 

Pa.—Corpus Juris quoted la Briggs 
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V. City of Philadelphia, 170 A- 
871, 873, 112 Pa.Super. 50, reversed 
on other grounds 173 A. 316, 316 
Pa. 48. 

Tex.—Gulf Production Co. v. Quisen- 
berry, -97 S.W.2d 16$, 128 Tex. 347 
—Sullivan v. Trammell, Civ.App., 
130 'S.W.2d 310, error dismissed, 
judgment correct. 

Va.—American Tobacco Co. v. Har¬ 
rison, 27 S.E.2d 181. 181 Va. 800. 

Wash.—Hilstad v. City of Seattle, 
'271 P. 264, 149 Wash. 483. 

45 C.J. p 1022 note 58. 

Imputation to child of contributory 
negligence of parent in operation 
of vehicle see infra § 168 a, g. 

Piager caught ia escalator 

Fla.—Burdine's Inc. v. McConnell, 1 
So.2d 462. 146 Fla. 512. 

Child struck by vehicle ia street 

R.I.—Gallo V. Simpson Spring Co., 
181 A. 915, 55 R.I. 410. 

42 C.J. p 1169 note 29. 

Parent held not guilty of contribu¬ 
tory negligence Imputable to child 

La.—Borman v. Lafargue, App., 183 
So. 548. 

Pa.—^Buchanan v. Belusko, 65 A.3d 
386, 361 Pa. 465. 

57. N.H.—Naomi v. Boston & M. R. 
R., 175 A. 245, 87 N.H. 1. 

Okl.—Patsy Oil & Gas Co. v. Odom, 
96 P.2d 302, 186 Okl. 116. 

Va.—Clinchfield Coal Corporation v. 
Webber, 181 S.E. 357, 165 Va. 49. 

45 C.J. p 10'23 note 59. 

Whether negligence of custodian of 
child is imputed to parent see in¬ 
fra § 163. 

Pacts held not to show contributory 
negligence of custodian 

La.—Drago v. Dorsey. 126 So. 724, 13 
La,App. 115. 
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jurisdictions the rule obtains by force of statute.®^ 
Persons may not be said to be engaged in a joint 
enterprise merely because they bear to each other 
the relation of parent and child,and a child may 
be so young as to be incapable of entering into a 
common enterprise.®® 

A different rule obtains in some jurisdictions as 
discussed infra subdivision a (2) of this section, 
with respect to children too young to exercise an}^ 
self-reliant care for their own safety; and as dis¬ 
cussed in Death § 46 b, contributory negligence of 
a parent may defeat a recovery where the parent is 
a beneficiary in an action for the wrongful death 
of the child, or, as discussed in the CJ.S. title Par¬ 
ent and Child § 46, also 46 C.J. p 1302 note 10, 
where the action is brought by the parent in his 
own behalf to recover for loss of services due to 
injuries sustained by the child. 

Presence of parent at time of injury. Some de¬ 
cisions make a distinction between cases where the 
contributory negligence of the parent occurs while 
he has the child under his immediate control or in 


65 

his presence and those cases which occur where the 
child is away from the parent. In the former cases 
some of the decisions hold that the negligence of 
the parent will be imputable to the child.Gi Other 
courts take the view, however, that there is no suf¬ 
ficient foundation for such distinction, and that the 
negligence of the parent will not be imputed to the 
child although the injury occurred at a time when 
the child was under the immediate control, or in the 
presence, of the parent.®^ 

(2) Minority Rule 

In a few jurisdictions negligence of the parents or 
custodians of a child too young to exercise any seif, 
reliance for his own safety will be imputed to the chHd 
and bar a recovery by him for injuries negligently 
inflicted. 

In a few jurisdictions the rule, in the absence of 
statutes providing otherwise, is that the negligence 
of the parents of a child too young to exercise any 
self-reliance for his own safety will be imputed to 
the child and bar a recovery by him for injuries 
negligently inflicted;®® and under this rule the neg- 
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58. Ga.—Williams v. Jones, 106 S.E. 
616, 26 Ga.App. 658. 

m New TTork 

(1) A case decided in 1839 promul- 
grated the rule that the neijliffence of 
the parents of a child too young to 
exercise any self-reliant care for 
his own safety would be imputed to 
the child and bar a recovery by him 
for injuries negligently inflicted.— 
Hartfleld v, Roper, 21 Wend, 615, 34 
Am.D. 273—45 C.J. p 1024 note 65. 

(2) This doctrine was long adhered 

to by the courts of this state.—O’¬ 
Neill V. City of Port Jervis, 171 N.E. 
694, 253 N.Y. 423—Spaulding v. Min- 
eah, 268 N.T.S. 772. 239 App.Div. 
460, affirmed 191 N.E. 578, 264 N.Y. 
589—Oles V. Columbia County Agr. 
Soc., 260 N.Y.S. 863, 236 App.Div. 

569—^Kwiatkousky v. Nadolny, 226 
N.Y.S. 672, 222 App.Div. 832, affirmed 
162 N.E. 543, 248 N.Y. 606—Corpus 
jruris cited iu Nugent v. Jangaldi 
Bldg. & Const. Co., 249 N.Y.S. 315, 
318, 139 Misc. 821. 

3 C.J. p 109 note 58—42 C.J. p 1168 
note 24—45 C.J. p 1024 note 66, P 
1025 notes 72-76. 

(3) It was applied to the negli¬ 
gence of a person in whose custody 
the child was at the time of the in¬ 
jury, although such person was not 
the child's parent.—^Bahrenburgh v. 
Brooklyn City, etc., R. Co., 56 N.Y. 
652—^Metcalfe v. Rochester R. Co., 
42 N.Y.S. 661, 12 App.Div. 147. 

(4) The rule was held inapplicable 
unless the infant did something 
which in the case of an adult would 
constitute negligrence.—Kupchinsky 


V. Vacuum Oil Co., 188 N.E. 278, 263 
N.Y. 128—45 C.J. p 1025 note 75. 

(5) It was also held that the rule 
was not in\"olved as between two 
children who were mere playmates 
when one child was not in charge of 
the other.—Lauer v. Canada Dry Gin¬ 
ger Ale. 277 N.Y.S. 12, 243 App.Div. 
711. 

(6) The rule was abolished by a 
statute making negligence of a par¬ 
ent or other custodian of an infant 
not imputable to the infant.—Sandy 
V. Wicks, 24 N.Y.S.2d 424, 260 App. 
Div. 1046—Meyer v. Inguaggiato, 16 
N.Y.S.2d 672, 258 App.Div. 331. appeal 
denied 17 N.Y.S.2d 1021, 258 App. 
Div. 1055, appeal denied. 

(7) Such statute was held not re¬ 
troactive.—Blyer v. Hershman, 281 
N.Y.S. 942, 156 Misc. 34'9. 

59. Ala.—Louisville, etc., R. Co. v. 
Calvert, 54 So, 184, 170 Ala. 565. 

Tex.—Hines v. Welch, Civ.App., 229 
S.W. 681. 

Persons engaged in common or joint 
enterprise generally see supra § 
158. 

60. Vt.—^Howe V. Central Vermont 
R. Co., 101 A. 45, n Vt. 485. 

45 C.J. p 1021 note 43. 

61. Del.—^Brown v. Schendelman, 
143 A. 42, 4 W.W.Harr. 60. 

45 C.J. p 1023 note 61. 

62. Iowa.—^Wymore v. Mahaska 
County, 43 N.W. 264, 78 Iowa 396, 
6 L.R.A. 545, 16 Am.S.R. 449. 

45 C.J. p 1024 note 62. 

63. Me.—Gravel v. Le Blanc, 162 A. 
789, 131 Me. 325. 

Md,—^York Ice Machinery Corpora- 
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tion V. Sachs, 173 A. 240, 167 Md. 
113. 

Mass.—Gaines v. Ratnowsky, 41 N.E. 
2d 25, 311 Mass. 254—Friedman v. 
Berthiaume, 21 N.E.2d 261, 302 
Mass. 159—Bessey v. Salemme, 19 
N.E.2d 75, 302 Mass. 188, 123 A.L.R. 
1156—Tucker v. Ryan, 10 N.E. 2d 
73, 298 Mass. 282—^Faircloth v. 
Framingham Waste Material Co., 
190 N.E. 609, 286 Mass. 320—Daig- 
nault V. Berkshire St. Ry. Co., 178 
N.E. 653, 277 Mass. 227. 

45 C.J. p 1024 note 67—42 C.J. p 1168 
note 23. 

Matters considered in determining' 
negligence 

(1) Parents of child, incapable of 
exercising care for his own safety, 
must exercise reasonable care for 
child’s protection.—Gravel v. Le 
Blanc, 162 A. 789, 131 Me. 325. 

(2) Test of parent’s negligence is 
whether parent exercised care of 
ordinarily prudent person.—Gravel v. 
Le Blanc, 162 A. 789, 131 Me. 325— 
Hamlin v. N. H. Bragg & Sons, 147 
A. 602, 128 Me. 358. 

(3) In determining whether parent 
of child who was injured was guilty 
of imputable negligence in leaving 
child in a place of danger, family’s 
financial condition, other cares de¬ 
volving on them, and right of small 
children to light, air, and exercise, 
could not be ignored.—Wood v. Bal- 
zano, 16 A.2d 188, 137 Me. 87—Farrell 
V. Hidish, 165 A. '903, 132 Me. 57— 
Gravel v. Le Blanc, supra. 

(4) Small children need not be com 
stantly watched to absolve parents 
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ligence of a person in whose custody the child is 
at the time of the injury is imputed to the child, 
although such person is not the child’s parent®^ 
Because the doctrine was first promulgated in New 
York, it was sometimes referred to as the New 
York rule,®^ although, as shown supra subdivision 
a (1) of this section, it was subsequently abrogated 
by statute in that jurisdiction. The rule has re¬ 
ceived severe condemnation in many of the courts 
repudiating it as authority,®® and has been repudi¬ 
ated as unsound in some jurisdictions wherein it 
was formerly followed.®'^ Even in some jurisdic¬ 
tions where this doctrine has been adopted, its 
harshness is generally recognized and the tendency 
is to modify and limit it, as far as consistent with 
adjudicated cases.®® The rule has no application to 
children unattended by a parent or other person 
charged with their care and having capacity to ex¬ 
ercise some care for their own safety.®^ It has been 
held, however, that the negligence of the parent is 
imputed to the child, even though the child is old 
enough to exercise some care for his own safety, if, 
at the time of the injury, the parent accompanied 
the child and directed the child’s movements.'^® The 
rule does not preclude recovery where, notwith¬ 
standing the parent permitted the child to be ex¬ 


posed to danger of injury, defendant failed to ex¬ 
ercise ordinary care to avoid the injury after be¬ 
coming aware of the child’s peril'^^ or where the 
conduct of the child was such as would not be con¬ 
sidered negligent had his movements been directed 
by an adult person of ordinary prudence.Or¬ 
dinary care to protect the child from exposure to 
such danger is all that is required of the parents, 
and the negligence of the parent, to prevent re¬ 
covery for injury to the child, must proximately 
contribute thereto.*^^ Due care of the parent in se¬ 
lecting custodians for the child is immaterial if 
the custodians exercised due care for the child’s 
protection.’^® 

b. Negligence of Child 

Negligence of a child is imputed to the parent when, 
but not unless, the parent controls or has the right and 
duty to control the conduct of the child with respect to 
the acts or omissions which contributed to the injury of 
the parent. 

Negligence of a child is imputed to the parent 
when,*^® but not unless,the parent controls or has 
the right and duty to control the conduct of the 
child with respect to the acts or omissions which 
contributed to injury of the parent. 


from charge of contributory negrli- 
l^ence.—Gravel v. Le Blanc, supra. 

(5) Law recognizes individual 
variations in capacity among chil¬ 
dren of same age in determining 
whether parents were guilty of con¬ 
tributory negligence.—Gravel v, Le 
Blanc, supra. 

(6) Parent is entitled to rely, to 
some extent, on presumption that 
driver of motor vehicle would not 
operate over sidewalk or run down 
child negligently.—St. Pierre v. 
Hathaway Baking Co., 6 N‘.E.2d 355, 
296 Mass. 455. 

Parent held negligent as matter of 
law 

Mass.—^Minsk v. Pitaro, 187 l^.E. 

224, 284 Mass. 109—Daignault v. 
Berkshire St. Ry. Co., 178 N.E. 653, 
277 Mass. 227. 

Parent held not negligent 
Mass.—Charette v. Burke, 15 N'.E. 
2d 194, 300 Mass. 278—Rondeau v. 
Kay, 184 N.E. 926, 282 Mass. 452. 

In Delaware 

(1) There is some authority ap¬ 
parently supporting the rule of the 
text.—Kyne v. Wilmington & NT. R. 
Co„ 14 A. 922, 13 Bel. 18'5. 

(2) But it has been said that the 
extreme rule declared in New York 
has not been distinctly recognized 
hem, and that the facts of Kyne v. 
Wilmington & N. R, Co., supra, bring 
it within the limited rule, that is to 


say, neither the facts nor the opinion 
warrants the conclusion that the 
court held it to be negligence on the 
part of parents to fail to keep con¬ 
stant watch on the movements of 
their small children, so as to pre¬ 
vent them from straying to places of 
danger, and the rule should not be 
extended beyond the facts of that 
case or to facts closely analogous 
thereto; and hence it was held that 
any negligence of parents in permit¬ 
ting child to escape their custody 
was not proximate cause of its death 
in vacant lot fire, so as to be imput¬ 
able to infant.—Brown v. Schendel- 
man, 143 A. 42, 4 W.W.Harr., Bel., 
50. 

64. Mass.—McKenna v. Andreassi, 
197 N.E. 879, 292 Mass. 213. 

65. Vt.—Howe v. Central Vermont 
R. Co., 101 A. 45, 91 Vt. 485. 

66. N.J.—^Newman v. Phillipsburg 
Horse-Car R. Co., 19 A. 1102, 52 
N.J.Law 446, 8 L.R.A. 842. 

45 C.J, p 1024 note 70. 

67. Cal.—Zarzana v. Neve Brug Co., 
179 P. 203, 180 Cal. 32,^15 A.L.R. 
401. 

45 C.J. p 1025 note 71. 

68. Del.—Brown v. Schendelman, 
143 A. 42, 4 W.W.Harr. 50. 

69. Mass.—^Friedman v. Berthiaume, 
21 N.E.2d 261, 303 Mass. 159. 

45 C.J. p 1025 note 72. 
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Boy eight years and one month of 

age could be rightfully on street un¬ 
attended.—Fayard v. Morrissey, 183 

N.E. 154, 281 Mass. 166. 

70. Del.—^Kyne v. Wilmington, etc., 
R. Co., 14 A. 922, 13 Bel. 185. 

45 C.J. p 1025 note 73. 

71. Mass.—Miller v. Flash Chemical 
Co., 119 N.E. 702, 230 Mass. 419. 

45 C.J. p 1025 note 74. 

Last clear chance doctrine see supra 
§§ 136-139. 

72. Mass.—Cadman v. White, 5 N.E. 
2d 19, 296 Mass. 117. 

45 C.J. p 1025 note 75—i2 C.J. P 
1169 note ’25. 

73. Mass.—Miller v. Flash Chemical 
Co., 119 N.E. 702, 230 Mass. 419. 

74. Del.—^Brown v. Schendelman, 
143 A. 42, 4 W.W.Harr. 50. 

Mass.—Minsk v. Pitaro, 187 N.E. 
224, 284 Mass. 109. 

75. Mass.—^Franca v. Rubin, 168 N. 
E. 99, 268 Mass. 590. 

76. Iowa.—^Lammey v. Center Coal 
Min. Co., 123 N.W. 356, 144 Iowa 
640. 

45 C.J. p 1024 note 63. 

Imputation to parent of contributory 
negligence of child in operation of 
vehicle see infra § 168 a, g. 

77. N.T.—Mergentime v. New Eng¬ 
land Telephone & Telegraph Co., 
8 N.Y.S.2d 637, 265 App.Div. 628. 

45 C.J. p 10’24 note 64. 
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§ 161. Agent or Other Representative 

a. In general 

b. Bailor and bailee 

a. In (general 

The general rule Is that the negligence of an agent 
or other representative acting as such within the scope 
of his agency which concurs with the negligence of a third 
person and contributes to cause Injury to his principal 
\s imputed to the principal. 

The negligence of an agent acting as such within 
the scope of his agency which concurs with the neg¬ 
ligence of a third person and contributes to cause 
injury to his principal is imputed to the principal 
but, where the principal sues his agent, the agent's 
negligence is not imputed to the principal.'^® 

Custodian of infirm person. Where one by rea¬ 
son of his infirmities places himself in the care of 
another, the negligence of such other will be im¬ 
puted to him.^^ The fact that an infirm person at 
the time of the injury is in the company of persons 
not his servants or employees and who did not owe 
him any duty, however, does not make their neg¬ 
ligence imputable to him.^^ 


Unauthorized user. Negligence of an unauthor¬ 
ized user of property is not imputed to the ovvner.^2 

Y b. Bailor and Bailee 

As a general rule, in the absence of statute the 
negligence of the bailee is not imputed to the bailor 
where the latter does not have control; or the right and 
duty to exercise control, of the conduct of the bailee 
with respect to the acts or omissions which caused the 
Injury to the thing bailed. 

Although in some jurisdictions it has been held 
that, where the negligence of a bailee concurred 
with that of a third person in causing injury to the 
subject of the bailment, such negligence, by reason 
of the existence of the relation of bailee and bailor, 
is imputed to the bailor, ^3 the weight of authority 
now supports the view that, in the absence of stat¬ 
utes requiring a different holding, the negligence of 
the bailee is not imputed to the bailor where the 
latter does not have control, or the right and duty 
to exercise control, of the conduct of the bailee with 
respect to the acts or omissions which caused the 
injury to the thing bailed.®^ The rule is otherwise 
where the bailor has such control, or the right and 


78. tJ,S.—Krebs Pigment & Chemi¬ 
cal Co. V. Sheridan, D.C.Pa., 12 P. 
Supp. 254, affirmed, C.C.A., 79 F.2d 
479. 

Del.—Messick v. Delaware Electric 
Power Co., 175 A. 772, 6 W-.W-Harr. 
354—Balick v. Philadelphia Dairy- 
Products Co., 162 A. 776, 5 W.W. 
Harr. 269. 

Ill.—Johnson t. Turner, 49 N.E.2d 
297, 319 Ill,App. 265. 

Mass.—Ballou v. Fitzpatrick, 186 N. 

E. 668, 283 Mass. 336. 

N.J.—Fisch V. Waters, 57 A.2d 471, 
136 N.J.Law 651. 

N.Y.—Wessels v. State, 86 l'7.T.S.2d 
590, 194 Misc. ISO. 

Wash,—^Poutre v. Saunders, 143 P.2d 
654, 19 Wash.2d 561. 
Wis.-~Georgeson v. Nielsen, 252 N. 

W. 576, 214 Wis. 191. 

Zlzistence of relationship 

Test of existence of relationship 
of principal and agent is right to con¬ 
trol, and not actual exercise of con¬ 
trol, by principaL—Foley v. Hurley, 
193 N.E. 2, 2SS Mass. 354. 

Principal must be capable of creat¬ 
ing relationship 

U.S.—Thompson v. Bell, C.C.A.Mich., 
129 F.2d 211. 

Agent must be capable of negligence 
Ariz.—Womack v. Preach, 165 P.2d 
657, 64 Ariz. 61. 

7A Conn.—Shaker v. Shaker, 29 A. 
2d 765, 129 Conn. 618. 

80. Tex.—Johnson v. Gulf, etc., R. 
Co., 21 S.W. 274, 2 Tei.CivA.pp. 
139. 

46 C.J. p 1027 note 92. 


81. Vt.—Glidden v. Reading. 38 Vt 
52, 88 Am.D. 639. 

82. N.T.—^Niagara F. Ins. Co. v. 
Nathan, 178 N.T.S. 450. 

45 C.J. p 1028 note 1. 

83. Tex.—Rose v. Baker, 160 S.W. 
2d 515, 138 Tex. 554—Langford Mo¬ 
tor Co. V. McClung Const. Co., Civ. 
App., 46 S.W.2d 388, error refused. 

45 C.J. p 1027 note 95. 

84. D.C.— Corpus Juris cited in Na¬ 
tional Trucking & Storage Co. v. 
Driscoll, Mun.App,, 64 A2d 304, 
305. 

Ky.— Corpus Juris cited lu White v. 
Saunders, 158 S.W.2d 393, 395, 289 
Ky. 268. 

La.—Corptis Juris quoted in Sewell 
V. Newton, App., 152 So. 389, 392. 
Me.—Robinson v. Warren, 151 A. 10, 
129 Me. 172. 

Minn.—Christensen v. Hennepin 

Transp. Co., 10 N.W.2d 406, 215 
Minn. 394. 

N.T.—Osborn v. Cline, 189 N.E. 483, 
263 N.T. 434—^Lax v. Union Ry. 
Co. of New York City, 255 N.T.S. 
63, 142 Misc. 545. 

Tenn.—Siegrist Bakery Co. v. Smith, 
36 S.W.2d 80, 162 Tenn. 253. 

45 C.J. p 1027 note 97. 

Whether contributory negligence of 
bailee of vehicle is attributable to 
bailor generally or under financial 
responsibility statutes see infra § 
168 a. 

Xu Arkansas 

(1) There is authority supporting 
the rule of the text.—^Missouri Pac. 
R. Co. V. Boyce, 270 S.W. 619, 168 
Ark. 440. 


(2) There is, however, authority 
to the contrary.—^Duggins v. Watson, 
15 Ark. 118, 60 Am.D. 660. 

In Indiana 

(1) Following the trend of the 
later cases in other jurisdictions, 
there is authority supporting the 
rule of the text.—^Lee v. Layton, 167 
N.E. 540, 89 Ind.App. 608. 

(2) Earlier cases apparently sup¬ 
ported the contrary rule.—^Welty v. 
Indianapolis, etc., R. Co., 4 N.E. 410, 
105 Ind. 55—46 C.J. p 1027 note 96. 

Xn Ohio 

(1) The rule as set forth in the 
text has been applied.—Readnour v. 
Cincinnati St. Ry. Co., 71 N.E.2d 633, 
79 Ohio App. 345—Conart Motor Sales 
V. Shullo, 46 N.E.'2d 415, 70 Ohio App. 
423—Gfell V. Jefferson Hardware Co., 
10 Ohio App. 427—Gfell v. Jefferson 
Hardware Co., 31 Ohio C.A. 214. 

(2) There is, however, authority to 
the contrary.—^Puterbaugh v. Reasor, 
9 Ohio St. 484. 

In Pennsylvania 

(1) There Is authority supporting 
the rule of the text. 

U.S.—Hornstein v. Kramer Bros. 
Freight Lines, C.C.A.Pa., 133 P.2d 
143. 

Pa.—^National Bond & Investment Co. 
V. Gill. 187 A. 75, 123 Pa,Super. 
341 —General Motors Acceptance 
Corporation v. Baltimore & Ohio B. 
R. Co., 97 Pa.Super. 93. 

46 C.J. p 1027 note 97. 

(2) There Is, however, authority 
to the contrary. — ^Forks Tp. v. King, 
84 Pa. 230. 
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duty to exercise such control.ss Thus, where the 
reliion existing between the owner of goods and 
a carrier is that of master and servant or principal 
and agent, the negligence of the carrier is imputed 
to the owner.86 

§ 162.-Master and Servant 

The negligence of a servant acting as such within the 
«:ope of his employment which concurs with the negli- 
aence of a third person to cause injury to his master is 
imputed to the master; but the negligence of the master 
ordinarily will not be imputed to the servant. 

It is a universal rule that the negligence of a 
servant acting as such within the scope of his em¬ 
ployment which concurs with the negligence of a 
third person and contributes to cause injury to his 
master is imputed to the master.S7 As it has been 
sometimes expressed, the master assumes the risk 
of the negligence of the employee,^8 and this rule 
is carried to the extent that knowledge of danger 
on the part of the servant is also imputed to the 
master.s^ The negligence of a person employed by 
a municipal corporation as a public servant charged 
with a public duty is, however, not imputable to the 
municipality.The mere existence of the relation 
of master and servant is not enough to impute the 
negligence of the servant to the injured master.^i In 
order to impute the negligent acts or omissions of 
a servant to his master, they must have occurred 


while the servant was acting as the servant of the 
master and within the scope of his employment. 
On the other hand, unless the relation of master 
and servant exists between the parties, the negli¬ 
gent acts or omissions of one which concur with 
the negligence of a third person to cause injury to 
another will not be imputed to the latter merely be¬ 
cause the former was acting in his interest.®^ 

Negligence of master. The negligence of the 
master will not be imputed to a servant so as to 
prevent recovery by the latter for injuries sus¬ 
tained by reason of the negligence of a third per¬ 
son and this rule has been applied notwith¬ 
standing a contention that the master and servant 
were engaged in a joint enterprise.It has been 
held that knowledge of danger on the part of the 
master will not be imputed to his servant,®^ al¬ 
though there is some authority to the contrary. 9 ^ 

§ 163. - Custodian of Child and Parent 

The negligence of a person In whose charge a child 
has been placed by a parent which concurs with the 
negligence of a third person is imputed to the parent. 

Where a child ^sustains injury as the result of 
the concurrent negligence of a third person and one 
in whose charge he has been placed by a parent, the 
negligence of the custodian may be imputed to the 
parent.99 Where, however, the relation of master 


85. N.T.—Arctic Fire Ins. Co. v. 
Austin, 69 N.Y. 470, 25 Am.R. 221. 

86. Ala.—McCarthy v. Louisville, 
etc., R. Co-, 14 So. 370, 102 Ala. 
193, 48 Am.S.R. 29. 

N.Y.—^Arctic Fire Ins. Co. v. Aus¬ 
tin, 69 N.Y. 470, 25 Am.R. 221. 

87. Ark.—CJorpus Jtirls quoted in 

Watts V. Safeway Cab & Storage 
Co., 100 S.W.2d 965, 967, 193 Ark. 
413. 

Conn.— Corpus Juris cited in Shaker 
V. Shaker, 29 A.2d 765, 768, 129 
Conn. 518. 

Ky.—Louisville, etc., R. Co. v. Wel¬ 
don, 177 S.W. 459, 165 Ky. 654. 

Me.— Corpus Juris cited in Tibbetts 
V. Harbach, 198 A. 610, 613, 135 Me. 
39T. 

Mass.—O'Brien v. Janelle, 73 N.E.2d 
460, 321 Mass. 316. 

Neb.—Shiman Bros. & Co. v. Nebras¬ 
ka Nat. Hotel Co., 18 N.W.2d 561, 
146 Neb. 47. 

N.Y.— Gould V. Flato, 10 N.Y.S.2d 
Ul, 170 Misc. 378., 

N.I).—Corpus Juris cited in. Billings¬ 
ley V. McCormick Transfer Co., 228 
N.W. 427, 428, 58 N.D. 921. 

45 OJ. p 1025 note 76. 

Imputation of contributory negli¬ 
gence of servant in operation of 
vehicle to master riding with him 
Bee infra } 168 L 


88. N:H.—Page v. Hodge, 4 A. 805, 
63 N.H. 60. 

89. Minn.—Olson v. Schultz, 70 N. 
W. 779, 67 Minn. 494, 64 Am.S.R. 
437, 36 L.R.A. 790. 

N.Y.—Koslovki v. International 

Heater Co., 77 N-Y.S. 794, 75 App. 
Div. 60, affirmed 71 N.E. 1132, 178 
N.Y. 631. 

90. N.J.—City of Paterson v. Erie 
R. Co., 75 A. 922, 78 N.J.Law 592, 
30 L.R.A.,N.S., 209—Board of Edu¬ 
cation of Jefferson Tp. v. National 
Union Bank of Dover, 196 A. 352, 
16 N.J.Misc. 50, affirmed 1 A.2d 
383, 121 N.XLaw 177. 

91. Md.—^Dorchester County v. 

Wright, 114 A. 573, 138 Md. 677. 

45 C.J. p 1026 note 81. 

92. Md.—^Dorchester County v. 

Wright, supra. 

45 C.J. p 1026 note 81. 

93. Ky.—Chesapeake & O. Ry. Co. 
V. Wamock's Adm'x, 23 S.W.2d 558, 
232 Ky. 340. 

45 C.J. p 1026 note 82. 

94- Ky.-^Chesapeake & O. Ry. Co. 

V. Warnock's Adm’x, supra. 

N.Y.—Jenks y. Feeder Contracting 
Co., 30 N.Y,S.2d 278, 177 Misc. 240. 
45 C.J. p 1026 note 83. 

95. Cal.—^Finnegan v. Royal Realty 
Co., App., 204 P.2d 661. 

45 C.J. P 1026 note 84. 
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Imputation of contributory negli¬ 
gence of master in operation of ve¬ 
hicle to servant riding with him 
see infra § 168 1. 

96. Tex.—Brush Electric Light, etc., 
Co. V. Lefevre, Civ.App., 55 S.W. 
396, reversed on other grounds 57 
S.W. 640, 93 Tex. 604, 77 Am.S.R. 
898, 49 L.R.A. 771. 

45 C.J. p 1021 note 40. 

97. Tex.—Garteiser v. Galveston, 
etc., R. Co., 21 S.W. 631, 2 Tex. 
Civ.App. 230. 

45 C.J. p 1026 note 85. 

98. Ohio.—Bowser v. Toledo, 12 Ohio 
Cir.Ct. 631, 5 Ohio Cir.Dec. 672. 

99. N.H.—Niemi v. Boston & M. R, 
R, 175 A. 245, 87 N.H. 1. 

S.C.—^Nettles v. Southern Ry. Co., 
44 S.E.2d 321, 211 S.C. 187. 

45 C.J. p 1027 note 87. 

Whether negligence of parent or cus¬ 
todian is imputed to child in ac¬ 
tion by child or for his benefit see 
supra § 160. 

Degree of care 

As affecting imputation of custo¬ 
dian's negligence to parents, a great¬ 
er amount of care is required of the 
custodian of a young child in pro¬ 
tecting such child than is required 
in the case of a more mature child. 
—Springer v. Sodestrom, 129 P.2d 
499, 64 Cal.App.2d 704. 
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and servant or principal and ag’ent with respect to 
the care, custody, and control of the child does not 
exist between the parent and the custodian, the neg- 
ligcnce of the latter is not imputed to the parent^ 
It has been held that negligence of the custodian 
will be imputed to the parent only who intrusted 
the child to such custodian and not to the other.- 
The contributory negligence of one parent in car¬ 
ing for a child is imputed to the other where the 
former is the agent of the latter in the care, cus¬ 
tody, and control of the child,^ but not where, by 
statute, neither parent is the agent of the other in 
the care and custody of their children.** 

§ 164. Landlord and Tenant 

In an action by a landlord or tenant against a third 
person for injuries resulting from the concurring negli¬ 
gence of the latter, the contributory negligence of the 
tenant will not be imputed to the landlord, nor will the 
contributory negligence of the landlord be imputed to the 
tenant, merely because of the existence of the relation¬ 
ship. 

The negligence of a tenant which concurs with 
that of a third person to cause injury to the leased 
property is not imputed to the landlord who neither 
exercised, nor had the right to exercise, control of 
the conduct of the tenant with respect to the acts 
or omissions which contributed to the injury.® 
Also the negligence of the landlord which concurs 
with the negligence of a third person to cause in¬ 
jury to a tenant will not be imputed to the tenant 
merely because such relationship exists.® 


§ 165. Vendor and Purchaser 

The relation of vendor and purchaser Is not such that 
the negligence of the former will be imputed to the latter. 

The relation of vendor and purchaser is not such 
that negligence of the former will be imputed to the 
latter.'^ 

§ 166. Coemployees or Fellow Servants 

Unless on© workman stands In the relation of agent 
to a fellow workman, the concurring negligence of one 
is no bar to the action of the other against a third person 
for the latter's negligence. 

Unless there is a relationship of agency of one 
workman for another,® as by agreement^ or by vir¬ 
tue of office,^® the negligence of one is not imputed 
to another merely because they are engaged in the 
service of a common employerand, accordingly, 
the negligence of plaintiff^s fellow employee ordi¬ 
narily is not imputable to plaintiff so as to defeat 
his recovery predicated on the negligence of a 
stranger.12 On the other hand, the negligence of 
one servant which concurs with the negligence of 
a third person to cause injury to another engaged 
in the service of the same master is imputed to the 
injured servant where both are charged with the 
performance of a common duty and the injured 
servant has control, or the right to exercise con¬ 
trol, of the conduct of the other with respect to the 
acts or omissions which contributed to cause the 
injury.^® Such negligence is not so imputed, how¬ 
ever, where the duties which each servant has to 
perform for the common master are wholly dis¬ 
tinct and they are severally engaged in the per¬ 
formance of such duties,^* nor is it so imputed, al- 


1 . Ga.—Seaboard Air Line By. Co. v. 
Sarman, 144 S.E. 810, 38 Ga.App. 
637. 

45 C.J. p 1027 note 88. 

2. Ga.—^Atlanta, etc., Air-Line R. 
Co. V. Gravitt, 20 S.E. 550, 93 Ga. 
369. 44 Am.S.R. 145. 26 L.R.A. 553 
—Western, etc., R. Co. v. Reed, 134 

S.E. 134, 35 Ga.App. 538. 

3. U.S.—Beasley v. U. S., D.C.S.C., 
81 P.Supp. 518. 

Cal.—Crane v. Smith, 144 P.2d 356, 
33 Cal. 2d 288. 

45 C.J. p. 1027 note 90. 

4. Me.—Illingworth v. Madden, 102 
A. 273, 135 Me. 159, 110 A.L.R. 
1090. 

Or.—Macdonald v. O'Reilly, 78 P. 
753, 45 Or. 589. 

5. Cal.— ^Higgins t. Los Angeles 
Gas, etc., Co., 115 P. 313, 159 Cal. 

.651, 34 L.R.A.,3Sr.S., 717. 

Pa.—Boehm v. Bethlehem, 4 Pa.Su- 
per. 385. 

6. U.S.—Troietto v. G. H. Hammond 
Co., C.C.A.Ohio, 110 F.2d 135. 


S.C.—Contos V. Jamison, 62 S.E. 867, 
81 S.C. 48S, 19 L.R.A.,H.S., 498. 

45 C.J. p 1028 note 3. 

7. N.H.—Hood V. City of Nashua, 
13 A.2d 726, 91 N.H. 98. 

45 C.J. p 1028 note 4. 

Whether contributory negligence of 
conditional vendee of vehicle is im-t 
puted to conditional vendor see 
infra § 168 a. 

8. Ky.—Green River Rural Elec. Co¬ 
op. Corp. v. Blandford, 206 S.W.2d 
475, 306 Ky. 125, 

9. Ind.—Abbitt v. Lake Erie, etc., 
R. Co., 50 N.E. 729, 150 Ind. 498. 

liTogrligeiice imputed 
Where by agreement, creating the 
relation of principal and agent be¬ 
tween two employees, it became the 
duty of one of them to look out for, 
and give notice of danger to, the 
other, the negligence of the former 
will be imputed to the latter.—^Ab- 
bitt V. Lake Erie, etc., R. Co., 50 N.E. 
729, 150 Ind. 498. 

la Mass.—Perry v. Stanfield, 180 
N.E. 514, 278 Mass. 563. 

806 


Commaudear and crew 

Mass.—Perry v. Stanfield, supra 

11. Cal.—Corpus Juris cited ia Gros¬ 
so V. Monfalcone, 56 P.2d 1266, 
1269, 13 Cal.App.2d 405. 

Ky.—Green River Rural Elec. Co-op. 
Corp. V. Blandford, 206 S.W.2d 475, 
306 Ky. 125. 

Mo.—Robertson v. Atchison, T. & S. 

P. Ry. Co., App., 105 S.W.2d 996, 

45 C.J. p 1028 note 5. 

Imputation of contributory negli¬ 
gence of operator of vehicle to co¬ 
employee or fellow servant riding 
with him see infra § 168 j. 

12 . Md.—Baltimore Transit Co. v. 
Worth, 62 A.2d 249, 188 Md. 119. 

Ohio.—East Ohio Gas Co. v. O'Hara 
17 Ohio App. 352. 

Okl.—Vogler v. Jones, 186 P.2d 315, 
199 Okl. 156. 

13. Wash,—Petersen v. Ingersoll- 
Rand Co., 78 P.2d 1083, 194 Wash. 
584. 

45 C.J. p 1028 note 6. 


14, Mo.—Brackett v. James Black 
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thoug’h they are both engaged in the performance 
of a common work, if the injured servant does not 
have control, or the right to exercise control, of 
the conduct of the other with respect to the acts or 
omissions which contributed to cause the injury.i^ 

§ 167. Endangered Person and Rescuer 

Where a person is injured in rescuing or attempting 
to rescue another from peril, the negligence of the en¬ 
dangered person is not imputed to the rescuer, nor is 
the person rescued charged with the negligence of a res¬ 
cuer who is giving assistance as a courtesy. 

Where a person is injured in rescuing or attempt¬ 
ing to rescue another from a position of peril, the 
negligence of the person endangered in placing him¬ 
self in the position of peril is not imputed to the 
rescuer.16 Assistance given as a courtesy by a per¬ 
son to another person does not result in a joint en¬ 
terprise or any other relationship which warrants 
imputing the negligence of the rescuer to the per¬ 
son rescued.^'^ 

§ 168. Owners or Occupants of Vehicles 

a. Owner not present at time of accident 

b. Occupants in general 

c. Occupants engaged in common or 

joint enterprise with driver in gen¬ 
eral 

d. Passengers for hire 


§ 168 

e. Passengers or guests in private con¬ 
veyances in general 

f. Husband and wife 

g. Parent and child 

h. Custodian and child 

i. Master and servant 

j. Coemployees or fellow servants 

k. Fellow passengers 

a. Owner Not Present at Time of Accident 

Contributory negligence of the operator of a vehicle 
will be imputed to the owner thereof even though he was 
not present at the time of the accident where the relation 
of principal and agent as to the particular transaction 
existed between the owner and operator; but, in the 
absence of statutes to the contrary, contributory negli¬ 
gence of the driver will not be imputed to the owner who 
was not present, was not concerned with the driver’s 
mission, and was exercising no control over the use and 
operation of the vehicle. 

Contributory negligence of the operator of a ve¬ 
hicle will be imputed to the owner thereof even 
though he was not present at the time of the acci¬ 
dent where the relation of principal and agent as 
to the particular transaction existed between the 
owner and operator,^® and this rule has been ap¬ 
plied notwithstanding the operator was acting for 
the owner without compensation.^ ^ On the other 
hand, although there is some authority to the con¬ 
trary, 20 it is generally held, in the absence of stat¬ 
utory provisions to the contrary, that contributory 


Masonry & Contracting- Co., 32 S. 
W.2d 288, 326 Mo. 387. 

45 C.J. p 1028 note 7. 

15. Ky.—Green River Rural Elec. 
Co-op. Corp. V. Blandford, 206 S. 
W.2d 475, 306 Ky. 125. 

La.—^Alford V. Louisiana & A. Ry. 

Co., App., 38 So.2d 258. 

45 C.J. p 1029 note, 8. 

IG. Wash.—Highland v. Wilsonian 
Inv. Co., 17 P.2d 631, 171 Wash. 34. 
45 C.J. p 1029 note 11. 

Exposure to danger in attempting to 
rescue another as contributory 
negligence generally see supra § 
124. 

17. Wis.—Krueger v. Shufeldt, 33 
lSr.W.2d 227, 253 Wis. 192, 

Persons engaged in common or joint 
enterprise generally see supra § 
158. 

18. U.S.—Chicago, B. & Q. R. Co. v. 

Ruan Transport Corp., C.A.Iowa, 
171 P.2d 781, certiiorari denied 
Ruan Transit Corp. v. Chicago, B. 
& Q. R. Co., 69 S.Ct, 884, 336 U.S. 
953, 93 L.Ed. - 

Ark.—Schubach v. TraicoS, 216 S.W. 
2d 395. 

La.—^Acosta v. Smith, App., 23 So.2d 
742, followed in 23 So.2d 745 and 
Butler V. Smith, 23 So.2d 745. 

N.H.—Dlmock v. Lussier, 163 A. 500, 
86 N.H. 54. 


K.J.—^Williams v. Ehrlich, 170 A. 56, 
12 N-.J.Misc. 132. 

Ohio.—Brown v. Pennsylvania R. Co., 
61 N.E.2d 163, 76 Ohio App. 171— 
Benschoter v. New York Cent. R. 
Co., 164 N.E. 785, 30 Ohio App. 276. 
Pa.—^Walker v. Reading Transit & 
Light Co., 95 Pa.Super. 461. 
Wash.—Meyer v. Miller, 50 P.2d 1018. 
184 Wash. 393. 

Wis,—Brown v, Haertel. 244 N.W. 
633, 210 Wis. 352, first case. 

Retention of general right of control 
With respect to whether negligence 
of prospective purchaser in operating 
seller’s automobile while accompa¬ 
nied by seller’s agent was imputed 
to seller, fact that control of actual 
operation of automobile while pur¬ 
chaser was driving it was left to 
purchaser by agent was not incon¬ 
sistent with retention of a general 
right of control in agent.—^Archam- 
bault V. Holmes, 10 A.2d 364, 126 
Conn. 191. 

Wife presumed agent of husband 
Ill.—Lawson v. Jorjorian, 12 N.E.2d 
894, 293 IlhApp. 431. 

Driver held not guilty of contribu¬ 
tory negligence 

La.—Kirk v. United Gas Public Serv¬ 
ice Co., App., 170 So. 1, 185 La. 580. 
Mach.—Goldman v. Grand Trunk 
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Western Ry. Co., 283 N.W. 583, 287 
Mich. 289. 

Community property 

Wife’s contributory negligence in 
driving community automobile for 
her own pleasure or recreation should 
he chargeable to husband as head of 
community, so as to preclude him 
from recovering for value of auto¬ 
mobile when it was struck by train, 
where husband had expressly author¬ 
ized use of automobile for wife’s 
recreation.—Levy v. New Orleans & 
N. E. R. Co., La.App., 20 So.2d 559, 
rehearing denied 21 So.2d 155. 

19. La.—^Acosta v. Smith, App., 23 
So.2d 642, followed in 23 So.2d 745 
and Butler v. Smith, 23 So.2d 745. 
120. In Tezas 

(1) Bailee's contributory negli¬ 
gence is imputed to bailor, so as to 
bar recovery by the bailor in an ac¬ 
tion against a negligent third per¬ 
son.—Langford Motor Co. v. McClung 
Const. Co., Clv.App., 46 S.W.2d 388, 
error refused. 

(2) But in action against the 
bailee for damages to an automobile 
which was driven into a pole by the 
bailee, the bailee’s negligence could 
not be imputed to owner or owner's 
agent who was with the bailee.— 
Lockey v. Packard-Dallas, Civ.App., 
119 S.W.2d 150. 
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negligence of the driver will not be imputed to the 
owner of the vehicle who was not present at the 
time of the accident, was not concerned with the 
driver’s mission, and was exercising no control over 
the use and operation of the vehicle.-^ Thus, in the 
absence of statutes to the contrary, it has been held j 


that where the owner of a vehicle lends it to an¬ 
other, who thus becomes his bailee, the contributory 
negligence of the bailee will not be imputed to the 
bailor, -2 as where the vehicle is lent to a member of 
the owner’s family, ^3 since the rule, in the absence 
j of statutes, is that the mere parental and filial re¬ 


al* La.—Adam v. English, App., 21 
So. 2d 633—Manley v. Hammons, 
App., 20 So.2d S17—Pancoast v. 
Cooperative Cab Co., App., 37 So. 
2d 452—Bituminous Fire & Marine 
Ins. Co. V. Allen, App., 36 So.2d 
878. 

Mass.—Wilbur Motors v. Eastern 
Massachusetts St. Ry. Co., 170 N. 
B. 322, 271 Mass. 31. 

IC.J.—Maiswinkie v. Penn Jersey Au¬ 
to Supply Co., 2 A.2d 593. 121 N. 
J.Eaw 349—Gorsaro v. Ambrose, 
153 A. 712, 3 N.J.Misc. 323. 

N’.T.—Buckin v. Long Island R. Co., 
24 X.Y.S.2d 501, 260 App.Div. 1013 
—Mills V. Gabriel, 18 X.Y.S.2d 78, 
259 App.Div. 60, affirmed 31 N.B.2d 
512, 284 X.Y. 755—Cote v. Autocar 
Sales & Service Co., 79 K.Y.S.2d 
130, 191 Misc. 988—Tuttle v. State, 
78 N.Y.S.2d 820, 191 Misc. 1014— 
Juliano v. State, 71 X.Y-S.2d 474, 
190 Misc. 180. 

Ohio.—Buckeye Union Casualty Co. 
V. Oelschlaeger, App., 36 N.E.2d 
152—Victor Tea Co. v. Walsh, 176 
KE. 585, 38 Ohio App. 516. 

Pa.—Moyer v. Reading Co., 24 A.2d 
48, 147 Pa,Super. 178—Plauschinat 
V. Snellenburg, 100 Pa.Super. 417 
—General Motors Acceptance Cor¬ 
poration V, Baltimore & Ohio R. R. 
Co., 97 Pa.Super. 93. 

Wis-—Hansberry v. Dunn, 284 N.W. 
656, 230 W'is. 626—Canzonerl v. 

Heckert, 269 N.W. 716, 223 Wis. 
26. 

KegU^rexLce not Imputed oa tbeory of 
joint enterprise 

D.C.—National Trucking & Storage 
Co. V- Driscoll, Mun.App., 64 A.2d 
304. 

Ohio.—Victor Tea Co, v. Walsh, 176 
N.E. 585, 38 Ohio App. 516. 
Agreement to call for owner 

Pact that person to whom auto 
was intrusted was to call later for 
owner does not conclusively prove 
that he was latter's servant or agent. 
—Morris v. Boston & IVL R. R,, 160 
A- 52, 85 K.H. 266. 

Partnership truck used by em¬ 
ployee to get another for fishing trip 
was not then being used in partner^ 
ship business, hence partnership 
could recover from negligent motor¬ 
ist, notwithstanding employee's neg¬ 
ligence.—Zutter V. O’Connell, 229 N. 
W. 73, 200 Wis. 598. 

Community propeorty 
If the community was not con¬ 
cerned with purpose for which trip 
was being made by wife in automo¬ 
bile belonging to community when 
automobile was struck by train and 


I If trip was not expressly authorized, 

I wife’s negligence could not be used 
I to bar husband's recovery for dam- 
j age of automobile on establishing 
negligence of railroad in operating 
I train.—Levy v. Nevr Orleans & N. E. 
i R. Co., La.App.. 20 So.2d 559, rehear- 
! ing denied 21 So.2d 155. 

22. Ala.—Alabama Great Southern 
j R. Co. V. Moundvllle Motor Co., 4 
So.2d 305, 241 Ala. 633. 

Del.—Tobin v. Syfrit, 122 A. 244, 2 
W.W.Harr. 274. 

La.—Sewell v. Newton, App., 152 So. 
3S9. 

Me.—Larson v. New England Tel. & 
Tel. Co., 44 A.2d 1, 141 Me. 326— 
Robinson v. Warren, 151 A. 10, 129 
Me. 172. 

Md.—Price v. Miller, 169 A. 800, 165 
Md. 578. 

Mass.—Morris Plan Co. v. Hillcrest 
Farms Dairy, 82 N.E.2d 889, 323 
Mass. 452. 

Minn.—Jacobsen v. Dailey, 36 N.W. 
2d 711. 

N.H.—Morris v. Boston & M. R. R., 

160 A. 52, 85 N.H. 265. 

N.Y.—Mills V. Gabriel, 18 N.Y.S.2d 
78, 259 App.Div. 60, affirmed 31 N. 
E.2d 512, 284 N.Y. 755—Tuttle v. 
State, 78 N.Y.S.2d 820, 191 Misc. 
1014—Juliano v. State, 71 N.Y.S. 
2d 474, 190 Misc. 180—Lax v. Un¬ 
ion Ry. Co. of New York City, 255 
N.Y.S. 63, 142 Misc. 545—Korman 
V. Soshnick. 21 N.Y.S.2d 857— 
Plunkett V. Heath. 1 N.Y.S.2d 778. 
Ohio.—^Victor Tea Co. v. Walsh, 176 
N.E. 585, 38 Ohio App. 616. 

Pa.—Nassar v. Pittsburgh Rys. Co., 

161 A. 606, 105 Pa.Super. 352— 
General Motors Acceptance Corpo¬ 
ration V. Baltimore & Ohio R. R. 
Co., 97 Pa.Super. 93—Walker v. 
Creavy, Com.Pl., 46 Lack.Jur. 120. 

Utah-—Conklin v. Walsh, 193 P.2d 
437. 

Va.—Brown v. Wa.Itrip, 189 S.B. 342, 
167 Va. 293. 

Wis.—^Whyte v. Lindblom, 255 N.W. 

267, first case, 216 Wis. 26. 

45 C.J. p 1027 note 97. 

Contributory negligence of bailee not 
imputable to bailor generally see 
supra § 161. 

*^The basis of decisions estabUslu 
Ing this mie has been that a bailee 
is not his bailor's servant or agent, 
that the bailor was not in control 6f 
the car, even vicariously, at the time 
of the accident, and hence that the 
bailor is not responsible In damages 
to third persons injured by the 
bailee’s careless use of the automo¬ 
bile.”—National Trucking Storage j 
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Co. V. Driscoll, D.C.Mun.App., 64 A.2d 
304, 305. 

Contributory negligence of lessee 

of automobile cannot be Imputed to 
lessor to prevent lessor’s recovery 
for damage in collision.—^U-Drive-It- 
Car Co. V. Texas Pipe Line Co., 129 
So. 565, 14 La.App. 524. 

Bailment not for carriage 

Me.—Bedell v. Androscoggin & K. 

Ry. Co., 177 A. 237, 133 Me. 268. 
Loan to infant 

Owner was held not contributorily 
negligent for lending his automobile 
to fifteen year old boy on ground that 
automobile was inherently dangerous 
instrumentality.—Canzoneri v. Heck¬ 
ert, 269 N.W. 716, 223 Wis. 25. 

Loan to servant 

Where a master permits his serv¬ 
ant to use a motor vehicle for his 
own purposes, the servant is only a 
bailee; and the contributory negli¬ 
gence of the servant cannot be im¬ 
puted to the master so as to bar his 
right to recover for damages to the 
vehicle.—Lloyd v. Northern Pac. R. 
Co., 181 P. 29, 107 Wash. 57, 6 A.L.R, 
307. 

23. N.Y.—Hessler v. Nelipowitz, 55 
N.T.S.2d 692. 

Owner held not charged with n^U- 
gence of 

(1) Brother.—Sanders v. Walden, 
207 S.W.2d 609, 212 Ark. 773. 

(2) Daughter. 

Ind.—Gagle v. Heath, 53 N.E.2d 547. 
114 Ind.App. 563. 

La.—Brady v. Hollandsworth, App., 
25 So.2d 113. 

(3) Father.—Manley v. Hammons, 
La.App., 20 So.2d 817. 

(4) Husband. 

Mass.—^Nash v. Lang, 167 N.E. 762, 
268 Mass. 407. 

N.Y.—New York Telephone Co. v. 
Scofield, 31 N.T.S.2d 393. 

(5) Sister.—Maiswinkie v. Penn 
Jersey Auto Supply Co., 2 A.2d 693, 
121 N.J.Law 349. 

(6) Son. 

Ark.—^Featherston v. Jackson,, 36 S. 

W.2d 406. 183 Ark. 373. 

N.Y.—Webber v. Graves, 255 N.Y.S. 
726, 234 App.Div. 579—^Juliano v. 
State, 71 N.Y.S.2d 474, 190 Misc. 
180—Goschar v. Bauer, 13 N*Y.S.2d 
328. 

Pa,—^Volz V. Dresser, 28 A.2d 493, 
150 Pa.Super. 371. 

(7) Wife. 

Ini—^Lee v. Layton, 167 N,E. 540, 95 
ln<LApp. 663. 
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lation between the owner and borrower of the ve¬ 
hicle is not sufficient to bar the owner from recov- 
cry.24 

Where the vehicle was taken by the driver with¬ 
out the consent of the owner, any negligence on the 
part of the driver is not chargeable to the owner 
and the contributory negligence of an independent 
contractor is not imputable to the owner of the ve- 
hicle.26 So, in the absence of statutes requiring a 
different holding, the contributory negligence of a 
conditional vendee of a vehicle will not be imputed 
to the conditional vendor^? or his assignee.28 In 
view of the rule stated supra § 162 that the neg¬ 
ligence of a person employed by a municipal corpo¬ 
ration as a public servant charged with a public 
duty is not imputable to the municipality, the con¬ 


tributory negligence of the driver of a fire engine 
is not chargeable against the municipality in an 
action by the latter for damages to the vehicle,^® 
It has also been held that the doctrine of respondeat 
superior does not apply so as to impute to the state 
the contributory negligence of a state police officer 
in an action by the state to recover for damages to 
a state vehicle caused by the concurring negligence 
of another driver.^® 

Effect of statutory provisions. Under the con¬ 
struction placed on the financial responsibility stat¬ 
utes in some jurisdictions it has been held that the 
contributory negligence of a bailee operating a ve¬ 
hicle in the absence of the bailor will not be im¬ 
puted to the latter,3i although under the construc¬ 
tion placed on the statutes of other jurisdictions 


Me*—Tibbetts v. Harbach, 198 A. 610, 
135 Me. 397. 

Mass.—^Feaver v. Railway Exp. Ag-en- 
cy, 85 N.E.2d 322, 324 Mass. 165. 
N.T.—^Kinney v. State, 75 N'.T.S.2d 
784, 191 Misc. 128—Hessler v. Ne- 
lipowitz, 65 N'.T,S.2d 692. 

Utah.—Conklin v. Walsh, 193 P.2d 
437. 

Vt.—Purington v. Newton, 49 A.2d 
98, 114 Vt. 490. 

Wis.—Cranston v. Railway Express 
Agency, 297 N.W. 418, 237 Wis. 479 
—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626. 

(8) Wife riding: with bailee.—^Vic¬ 
tor Tea Co. V. Walsh, 176 N.E. 585, 38 
Ohio App. 516. 

SMr. Me.—Larson v. New England 
Tel. & Tel. Co., 44 A.2d 1, 141 Me. 
326—Robinson v. Warren, 1'51 A. 
10, 129 Me. 172. 

25. Ga.—Chandler v. Brittain, 172 S. 

E. 745, 48 Ga.App. 361. 

Mass.—^Anthony v. Boston & M. R. 

R., 177 N.E. 564, 276 Mass. 392. 
N.H.—Pickard v. Morris, 13 A.2d 609, 
91 N.H. €5. 

28. La.—Pugh V, Henritzy, App-, 151 
So. 668. 

SepairmaiL 

Mechanic's contributory negligence 
in colliding with defendant's automo¬ 
bile when driving plaintiff's automo¬ 
bile back to garage for repairs, after 
driving plaintiff’s wife home, was not | 
Imputable to plaintiff, since mechanic 
was independent contractor, not 
agent of plaintiff.—^Pugh v. Henritzy, 
supra. 

27. Mass.—Morris Plan Co. v. Hill- 
crest Farms Dairy, 82 N.E.2d 889, 
3'23 Mass. 452. 

Accident occurring prior to enact¬ 
ment of statute 

The statute respecting contribu¬ 
tory negligence of conditional vendee 
as defense by third person in suit 
brought by conditional vendor was 
not applicable to conditional vendor's 


action against third persons for dam¬ 
ages allegedly sustained by reason 
of collision between automobile sold 
under conditional sales contract and 
third person's truck, where accident 
occurred prior to enactment of stat¬ 
ute and automobile was being oper¬ 
ated by conditional vendee.—Motor 
Finance Corporation v. Tar Asphalt 
Trucking Co„ 21 A.2d 350, 127 N.J. 
Law 60. 

2f3. N.J.—Commercial Credit Corpo¬ 
ration V. Satterthwaite, 150 A. 235, 
107 N.J.Law 17, affirmed 154 A. 
769, 108 N.J.Law 188. 

29. N.J.—City of Paterson v. Erie 
R. Co., 75 A. 922, 78 N.J.Law 592, 
30 L.R.A.,N.S., 209. 

30. Pa.—Commonwealth v. Lund- 
berg, 60 Pa.Dist. &Co. 221. 

31. Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 149 A.L.R. 945. 

Season for rule 

Statute providing that one operat¬ 
ing vehicle with owner's consent 
shall be deemed owner’s agent ap¬ 
plies only for purpose of owner’s lia¬ 
bility to person injured, and does not 
make bailee’s negligence imputable 
to bailor, as contributory negligence 
in action against third person.—Ja¬ 
cobsen V. Dailey, Minn., 36 N.W.2d 
711. 

Pamily-purpose doctrine superseded 
The family-purpose doctrine is su¬ 
perseded by the safety responsibility 
statute, and could not be made basis 
of imputing negligence of owner’s 
son in driving automobile to owner, 
as contributory negligence, in action 
against owner of another automobile. 
—Jacob se'n v. Dailey, supra, 
m New York 

(1) There is authority holding 
that the statute imposing liability 
on an owner of an automobile for in¬ 
juries resulting from negligence in 
operation of automobile in owner’s 
business or otherwise by any person 
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legally operating automobile with 
owner’s express or implied permis¬ 
sion cannot be invoked in action by 
owner for damage to vehicle for pur¬ 
pose of imputing operator's negli¬ 
gence to owner, and the statute is 
applicable for such purpose only in 
actions brought by third persons 
against owner.—Mills v. Gabriel, 18 
N.T.S.2d 78, 259 App.Div. 60, af¬ 
firmed 31 N.E.2d 512, 284 N.Y. 7'55 
—Gosselin v. Harrell, 86 N.Y.S.2d 
550, 194 Misc. 275—Cote v. Autocar 
Sales & Service Co., 79 N.Y.S.2d 130, 
191 Misc. 988—Tuttle v. State, 78 
N.T.S.2d 820, 191 Misc. 1014—Juliano 
V. State, 71 N.Y.S.2d 474, 190 Misc. 
180—^Applebaum v. New York Rys. 
Corporation, 300 N.Y.S. 526, 166 Misc. 
129—^Nannes v. Ideal Garage, 269 N. 
Y.S. 777, 150 Misc. 522—Hessler v. 
Nelipowitz, 55 N.Y.S.2d 692—Stark 
V. Klaess Automobile Corporation, 33 
N.Y.S.2d 473—New York Telephone 
Co. V. Scofield, 31 N.Y.S.2d 393—Ban- 
dych V. Ross, 26 N.Y.S.2d 830. 

(2) But there is also authority to 
the contrary.—Renza v. Brennan, 300 
N.Y.S. 221, 165 Misc. 96—^Darrohn v. 
Russell, 277 N.Y.S. 783, 154 Misc. 753 
—Swartout v. Van Auken, 228 N.Y.S. 
671, 132 Misc. 89, afl3.rmed 235 N.Y.S. 
732, 227 App.Div. 644. 

(3) And it has been held in a case 
where the owner was a passenger at 
the time of the collision that under 
the statute the operator’s negligence 
is imputable to owner in owner’s 
action against third persons for dam¬ 
ages.—Shuler v. Whitmore, Rauber & 
Vicinus, 246 N.Y.S. 528, 138 Misc. 
814, affirmed 251 N.Y.S. 886, 233 App. 
Div. 892. 

(4) Whether negligence of hus¬ 
band driving- wife’s automobile in 
which wife was not present should 
b© imputed to wife, so as to prevent 
her from recovering her damage 
from owner of other vehicle involved 
in collision, depended on whether 
husband was acting as wife's agent; 
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contributory negligence of the bailee is imputable 
to the bailor.^- Thus it has been held that a stat¬ 
ute imputing negligence of the driver of a vehicle 
to the owner for all purposes of civil damages is 
not limited to actions by third persons against the 
owner, but includes actions by the owner against 
third persons.32 Furthermore, under the provisions 
of some statutes, the contributory negligence of a 
minor or unemancipated child residing with a par¬ 
ent is imputed to the parent,but this statute is in¬ 
applicable in the absence of a showing that the 
driver was a minor and that he resided with his par- 
ent.SS A statute making contributory negligence of 
an owner of a special property in goods a defense 
to an action for damages to the goods commenced 
by the owner of the general property therein against 


negligent third persons is applicable to an action by 
the bailor of a motor vehicle for damages to the ve¬ 
hicle while in possession of his bailee.36 

b. Occupants in General 

Contributory negligence of the operator of a vehicle 
is imputed to an occupant where he has control of the 
vehicle or of the conduct of the operator thereof, or .where 
the operator is the agent of the occupant, but the rule 
is otherwise where the occupant does not have or assume 
the right of control or does not co-operate in the manage¬ 
ment of the vehicle. 

Contributory negligence of the operator of a ve¬ 
hicle is imputed to an occupant who has control of 
the vehicle or of the conduct of the operator there¬ 
of,"'^ and contributory negligence of the operator is 
also imputed to the occupant where the operator is 


and fact that husband was taking: 
daughter home from school in wife’s 
automobile did not establish that 
husband was %vife’s agent, within 
rule.—Xew York Tc]^r»hone Co. v. 
Scofield, 31 X.Y.S.2d 3P3. 

32. D.C.—National Trucking- & Stor- i 
age Co. V. Driscoll, Mun.App,, 64 A. ' 
2d S04. 

Reason for mle , 

“It is axiomatic that when the rea- I 
son for a rule fails, the rule itself | 
must fail. Under section 5026 (Codes | 
1224 and 1927) the ov;ner of an au- i 
tomobile is liable for darhages dune ; 
with a car, when driven by another ' 
person with the consent of the own¬ 
er, through the negligence of the 
driver. This statutory provision, 
therefore, makes the owner liable 
for all damages done by his car 
while being driven by another with 
the owner’s consent. This strikes out 
the foundation underlying the rea¬ 
son for the adoption of the rule that 
the contributory negligence of the 
driver was not imputable to the own¬ 
er; or, as ordinarily expressed, the 
contributory negligence of the bailee 
is not imputable to the bailor. That 
rule being no longer in force in this 
state, the reason on which the con¬ 
tributory negligence rule was for¬ 
merly based is taken away; hence 
the rule must fail because of the 
want of proper reason supporting it.” 
—Secured Finance Co. v. Chicago, R. 
I. & P, Ry. Co., 224 N.W, 88, 207 Iowa 
1X05, 61 A.L..R, 855. 

33. Cal,—Spendlove v. Pacific Elec. 
Ry. Co., 184 P.2d 873, 30 Cal.2d 632 
—Milgate v. Wraith, 121 P.2d 10, 
19 Cal.2d 297—Grover v. Sharp & 
Fellows Contracting Co., 153 P-2d 
83, 6'6 Cal.App.2d 736—Goodpastor 
V. Southern Pac. Co., 129 P.2d 963, 
54 Cal.App.2d 762—Silva v. Mar¬ 
ket St. Ry. Co., 123 P.2d 904, 50 
Cal.App.2d 796—Fox v. Schuster, 
123 P.2d 56, 60 Cal.App.2d 362. 


Bailor’s remedy against bailee 
, Construction of section of the ve- 
I hide code a.s imputing of autombile 
borrower’s negligence to automobile 
owner in action by owner against 
third person does not violate settled 
law that bailor may recover from 
bailee for bailee’s negligence in in¬ 
juring bailed property.—Mllgate v*. 
Wraith, 121 P.2d 10, 10 Cal.2d 297. 

34. La.—Pancoast v. Cooperative 
Cab Co.. App., 37 So.3d 452. 

35. La.—Pancoast v. Cooperative 
Cab Co., supra. 

36. N.J.—Flagg V. Johansen, 12 A.2d 
374, 124 N.J.Law^ 456. 

37. U.S.—Jacobs v. Pennsylvania R. 
Co., C.C.A.Del., 90 P.2d 329*—Pot¬ 
ter V. Florida Motor Lines, D.C. 
Fla., 57 F.2d 313—Chicago, R. I- 
& P. Ry. Co. V. Fanning, C.C.A. 
Colo., 42 F.2d 799. 

Ind.—‘Louisville & N. R. Co. v. Rev- 
lett, 65 N.E.2d 731, 224 Ind. 313. 
Minn.—Guile v. Greenberg, 257 N.W. 

649, 192 Minn. 548. 

Mo.—Corpus Tnris cited in Hodge v. 
Peiner, 30 S.W.2d 90, 92, 338 Mo. 
268—Minster v. Citizens’ R. Co., 53 
Mo,App. 276. 

N.C.—Dillon V. City of Winston-Sa¬ 
lem. 20 S.B.2d 845, 221 N.C. 512— 
Beck V, Hooks. 10 S.E.2d 608, 218 
N.C. 105. 

Wash.—McBeath v. Northern Pac. 

Ry. Co., 204 P.2d 248. 

42 C.J. p 855 note 70, p 1177 note 97 

. "4:0 C.J. p 1029 note 15*o2 C.J. p 

316 note 17. 

Negligence imputable to o-wner occu¬ 
pant 

(1) In general. 

Ill.—Rigdon V. Crosby, 66 N.E.2d 190, 
328 IlI.App. 399. 

Mass.—Abbate v. Service Bus Lines, 
82 N.E.2d 797, 323 Mass. 754—Men- 
dolia V. White, 47 N.E.2d 294, 313 
Mass. 318. 

Mo.—^Hill V. St. Louis Public Serv¬ 
ice Co., ‘64 S.W.2d 633—Smith v. 
Wells, 31 S.W'.2d 1014, 326 Mo. 525. 
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N.H.—Niemi v. Boston & M. R. R., 
173 A. 3G1, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

N.T.—Anderson v. Burkardt, 9 N.B.2d 
929, 275 N.Y. 381—Gochee v. Wag¬ 
ner. 178 N.E. 553, 257 N.Y. 344— 
Day V. Delaware, L. & W. R. Co., 
288 N.Y.S. 1029, 248 App.Div. 670 
—Fischer v. New York Cent. R- 
Co.. 66 N.Y.S.2d 557, 188 Misc. 72— 
Hirschberg v. Meadow Brook 
Farms, 34 N.Y.S.2d 378, 178 Misc. 
531—Foley v. State. 30 N.Y.S.2d 
998, 177 Misc. 443—Pfohl v. State, 
42 N.Y.S.'2d 372. 

N.C.—^Harper v. Harper, 34 S.E.2d 
185, 225 N.C. 260. 

Okl.—Wagner v. Mcl-Cernan, 177 P* 
2d '511, 198 Okl. 425. 

Pa.—^Von Cannon v. Philadelphia 
Transp. Co., 25 A.2d 584, 148 Pa.Su- 
p^r. 330. 

S.C.—Robison v. Atlantic Coast t<ine 

R. Co., 184 S.E. 96, 179 S.C. 49l 
Tenn.—Snyder v. Missouri Pac. R- 

Co-, 192 S.W.2d 1008, 183 Tenn. 471. 
Tex.—Bigelow v. Rupp, Civ.App., 192 

S. W.2d 791, refused no reversible 
error. 

Utah.—^Frank v. McCarthy, 188 P.2d 
737. 

Wash.—Trainor v. Interstate Const. 

Co., 60 P.2d 7, 187 Wash. 142. 

Wis.—Archer v. Chicago, M. St. P. 
& P. Ry. Co., 255 N.W. 67, '215 Wis. 
509, 95 A.L.R. 851—Lott v. Grant, 
223 N.W. 846, 198 Wis. 291. 

Wyo.—Garnet v. Beazley, 159 P-2d 
916, 62 Wyo. 1. 

(3) Minor owner. 

Mich.—Parks v. Pere Marquette Ry. 

Co., 23 N.W.2d 196, 315 Mich. 38. 
Bright of control 

For a third person to invoke doc¬ 
trine of imputed contributory negli¬ 
gence in an automobile accident case, 
it is necessary for him to show no 
more than a right of control over the 
driver existed in occupant of the au¬ 
tomobile as a matter of law.—^Poutre 
V. Saunders, 143 P.2d 554, 19 Wash. 
2d 561, 
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the agent of the occupant,as where the owner is 
a passenger in a vehicle driven for him by anoth¬ 
er and this rule has been applied even though the 
principal at the time of the accident was asleep.^® 
It is not necessary that there be an actual control by 
the owner to make the operator a servant or agent 
of the owner, it being sufficient that there is a right 
to control and the fact that the owner does not 
exercise control is not of itself sufficient to show 


abandonment of controL'^^ An occupant cannot be 
charged with imputed contributory negligence, how¬ 
ever, where the driver of the vehicle in which he 
was riding was not guilty of contributory negli- 

gence.'^^ 

Negligence of the operator will not be imputed to 
an occupant who does not have or assume a right 
of control of the vehicle or of the conduct of the 
operator,nor will such negligence be imputed to 


Test of control 

(1) Mere ownership or absolute 
rig'ht to control who would drive 
vehicle is not test of control as af¬ 
fecting imputability of negligence, 
but the test is, who was in charge of 
actual operation of the vehicle at 
time of accident.—^Kocher v. Creston 
Transfer Co., C.C.A.Pa., 166 F,2d 680. 

(2) Test of occupant’s control of 
vehicle is whether occupants have 
any right to give orders or direc¬ 
tions to driver for operation of ve¬ 
hicle, or whether driver is under du¬ 
ty to obey directions which passen¬ 
ger might attempt to give with re¬ 
spect to where automobile should be 
driven or in what manner it should 
be used or operated, and authority, to 
direct where to drive may be consid¬ 
ered but is insufficient to resolve the 
controversy.—^Kocher v. Creston 
Transfer Co., supra. 

Iiiability to third person as determin¬ 
ing factor 

Contributory negligence of driver 
in operating plaintiff’s automobile 
would be imputable to plaintiff so 
as to bar recovery for damage re¬ 
sulting in automobile collision, only 
if relation between plaintiff and driv¬ 
er was such that plaintiff would be 
liable for harm caused to others by 
driver's negligent conduct.—^Von Can¬ 
non V. Philadelphia Transp. Co., 25 A. 
2d 584, 148 Pa.Super. 330. 

38, Ark.—Schubach v. Traicoff, 216 
S.W.2d 395, 214 Ark. 37'5. 

III.—Stoutz V. Nicoson, 270 Ill.App. 
28. 

Ky.—City of Ludlow v. Albers, 69 
'S.W.2d 1051, 253 Ky. 525. 

La.—Acosta v. Smith, App., 23 So-2d 
642, followed in 23 So.2d 745 and 
Butler V. Smith, 23 So.2d 745. 
N.H.—Tufts V. White, 26 A.2d 679, 
92 N.H. 158. 

Wash.—Meyer v. Miller, SO P.2d 1018, 
184 Wash. 393. 

Wis.—^Paine v. Chicago & N. W. Ry. 
Co., 243 N.W. 207, 208 Wis. 430— 
Paine v. Chicago & N. W. Ry. Co., 
243 N.W. 205, 208 Wis. 423. 

42 C.J. p 1177 note 96—52 C.X p 316 
note 14. 

Agency not shown 

Ky.—Summerville v. Waller, 90 S^W. 
2d 65, 262 Ky. 343. 

Agent appointed by minor occupant 
A seventeen year old girl could j 


lawfully appoint an agent, so as to 
be held responsible for the negligence 
of such agent.—McKerall v. St. Lou- 
is-San Francisco Ry. Co., Mo.App., 
257 S.W. 166. 

39. Cal.—Grover v. Sharp & Fellows 
Contracting Co., 153 P.2d 83, 66 
Cal.App.2d 736. 

Ky.—Louisville & IST. R. Co. v. Reyn¬ 
olds, 202 S.W.2d 997, 305 Ky. 54— 
City of Ludlow v. Albers, 69 S.W.2d 
1051, 253 Ky. 525—Jellico Grocery 
Co. V. Biggs, 68 'S.W.2d 429, 252 
Ky. 827. 

La.—Riggs V. F. Strauss & Son, App., 
2 So.2d 501—Maritzky v. Chadick- 
Hayes Co., 124 So. 566, 12 La.App. 
104. 

N.H.—Tufts V. Wlhte, 26 A.2d 679, 92 
N.H. 158. 

Imputation of contributory negli¬ 
gence of operator of vehicle to 
owner not present at time of ac¬ 
cident see supra subdivision a of 
this section. 

Motorcycle 

Me.—Bonefant v. Chapdelaine, 158 A. 

857, 131 Me. 45. 

Implied agency 

Strictly speaking, a person operat¬ 
ing an automobile with the permis¬ 
sion or at the request of the owner 
occupant is not an agent or employee 
of the owner, with respect to oper¬ 
ator's liability for owner's injuries, 
but the relationship is such that the 
law of agency is applied.—^Harper v. 
Harper, 34 S.E.2d 185, 225 N.C. 260. 
Codwner 

One injured while riding in auto¬ 
mobile, owned by her and her daugh¬ 
ter jointly, in collision with another 
automobile largely as result of 
daughter’s negligence in driving for¬ 
mer automobile on their way home 
frqm city where they visited rela¬ 
tives, cannot recover damages from 
driver of other automobile, in view 
of mutual agency requiring imputa¬ 
tion of daughter’s negligence to 
mother as codwner of automobile.— 
Emerich v. Bigsby, 286 N.W. 51, 231 
Wis. 473. 

Presumption of power to control 
Owner .of vehicle is not relieved 
from responsibility for its manage¬ 
ment because with owner’s permis¬ 
sion another acts as driver, since 
there is presumption that owner in 
his vehicle has power to control it. 


especially where owner tacitly as¬ 
sents to manner in which vehicle is 
being driven, and can take control 
at any moment.—^^Stafford v. Road¬ 
way Transit Co., D.C.Pa., 70 P.Supp. 
555, motion refused 73 P.Supp. 458, 
affirmed in part and reversed in part 
on other grounds, C.C.A., 165 F.2d 
920. 

40. La.—Riggs v. P. Strauss & Son, 
App.. 2 So.2d 601. 

41. Mass.—Guy v. Union St. Ry., 193 
N.E. 740, 289 Mass. 225. 

42. Mass.—Guy v. Union St. Ry., su¬ 
pra. 

43. La.—Roy v. Yarbrough, App., 
167 So. 883. 

K.J.—Haugaard v. Grois, 165 A. 887, 
11 N.J.Misc. 339. 

Pa-—Harris v. E. Oostdyk Motor 
Transp. Corporation, 17 A.2d 347, 
340 Pa. 478. 

Driver held guilty of contributory 
negligence 

N.C.—Beck V. Hooks. 10 S.R2d 608, 
218 N.C. 105. 

44. U.S.—Kocher v. Creston Trans¬ 

fer Co., C.C.A.Pa., 166 F.2d 680— 
Stafford v. Roadway Transit Co., 
C.C.A.Pa., 165 P.2d 920—Baltimore 
& O. R. Co. V. Saunders, C.O.A.W. 
Va.. 159 P.2d 481—Weakley v. U. 
S.. C.-C.A.W.Ta., 158 F.2d 703— 

Thompson v. Bell, C.O.A.Mich., 129 
F.2d 211—Louisiana Arkansas 

Ry. Co. V. Jackson, C.C.A.La., 95 F. 
2d 369—Jackson v. McWilliams 
Dredging Co., C-aA.La., 76 F.2d 795 
—Gilmore v. Grass, C.C.A.Okh, 68 
F-2d 150—Southern Ry. Co. v. Law¬ 
rence, €.C.A.Ga., 67 P.2d 426, cer¬ 
tiorari denied 54 S.Ct. 530, 291 U. 
S. 678, 78 L.Ed. 1066—Chicago, R. 

L & P. Ry. Co. V. Panning, C.C.A. 
Colo., 42 P.2d 799—Standard Oil 
Co. V. Cates, C.C.A.N.C., 28 F.2d 
718, certiorari denied 49 S.Ct. 179, 
278 U.S. 654, 73 L.Ed. 564—Bergert 
V. Payne, C.C.A.Ohio, 274 P. 78,4— 
Kemp V. Creston Transfer Co., D.C. 
Iowa, 70 P.Supp. 521—Gallien v. 
Thompson, D.C.La., 39 P.Supp. 583, 
affirmed, C.C.A., 127 P.2d 664, cer¬ 
tiorari denied 63 S.Ct. 64, 317 U.S. 
662, 87 L.Ed. 532. 

Cal.—Green v. Merced County, 144 P. 
2d 874. 62 Cal.App.2d 670. 

Colo.—Parker v. Ullom, 271 P* 187, 

■ 84 Colo. 433. 
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an occupant who does not co-operate in the man- hide, if the driver, although operating it with his 
agement of the vehicle.^^ The rule is applicable permission, is not acting as his agent or servant,^® 
even though the passenger is the owner of the ve- and the rule is not affected by the fact that the oc- 


Del.—^Zink v. Kessler Trucking; Co., 

190 A. 637, 8 WAV.Harr. 271. 

D.C.—Peake v. Ramsey, Mun.App., 43 
A.2d 763. 

Ill.—Langston r. Chicago & N. TV. 
Ry. Co., 70 X.E.2d S52, 330 III.App. 
260, affirmed 75 N,E.2d 363, 39S 
Ill. 21S~EI!iott V. Elgin, J. & E. 
Ry. Co., 59 N.E.2d 486, 325 Ill.x\pp. 
161—Baumgardner v- Boyer, 51 N. 
E.2d 784, 320 III.App. 43S—Bobalek 

V. Atlass, 43 N.E.2d 584, 315 Ill. 
App. *514—Carroll v. Krause, 15 N. 
E.2d 323, 295 III.App. 5<52, 

Iowa.—v. Kearney, 278 N. 

W. 180, ’224 Iowa 1006—Armstrong 
v. Waffle, 236 N.W. 507. 212 Iowa 
335. 

Ky.—Prichard v. Collins, 15 S.W.2d 
497, 228 Ky. 635. 

La.—SQuyres v. Baldwin, 185 So. 14, 

191 La. 249—Dupuy v. Godchaux 
Sugars, App., 184 So. 730—Aaron v. 
Martin, App., 167 So. 106—Stout v. 
Nehi Bottling Co., App., 14 6 So. 
720—Barber v. El Dorado Lumber 
Co., App., 133 So. 29, reheard 142 
So. 718—Chanson v. Morgan’s Lou¬ 
isiana & T. R. & S. S. Co., 136 So. 
647, 18 La.App. 602. 

Me.—^Plante v. Canadian Kat. Rya., 
23 A.2d 814, 138 Me. 215—Greg- 
ware V. Poliquin, 190 A. 811, 135 
Me. 139. 

Mass.—Thibodeau v. Webster, 44 N. 
E.2d 647, 312 Mass, 363—Leveillee 

V. Wright, 16 N.E.2d 247, 300 Mass. 
382—Walker v. Lloyd, 4 N.E.2d 
306, 295 Mass. 607. 

Minn,—Ohrmann v. Chicago & N. W. 
Ry. Co., 27 N.W.2d 806, 223 Minn. 
680. 

Mo.—Browne v. Creek, 209 S,W.2d 
900, 357 Mo. 576—^Decker v. Liber¬ 
ty, 29 S.W.2d 546—Smith v. St. 
Louis-San Francisco Ry. Co., 3 S. 

W. 2d 939, 321 Mo. 1G5—^Dennis v. 
Creek, App., 211 S.W.2d 69—Brown 
V. Alton R, Co., 151 S.W.2d 727, 
236 Mo.App. 26—Philippi v. New 
York, C. & St. L. R. Co„ App., 136 
S.W.2d 339—^Hill v. Missouri Pac. 
R. Co., 40 S.W.2d 741. 

Mont,—^Broberg v. Northern Pac. Ry. 
Co., 182 P.2d 851. 

Neb.—Miller v. Abel Const. Co., 300 
N.W. 405, 140 Neb. 482. 

N.J.—Benning v, Herbert, 151 A 635. 
107 N.J.Law 97. 

N.Y.—WocMi V. Socony-Vacuum Oil 
Co., 21 N.T.S.2d 317, 269 App.Div. 
1106, reargrument denied 22 N.T.S. 
2d 534, 260 App.Div. 816, appeal 
denied—Gibson v. State, 19 N.T.S. 
2d 405, 173 Misc. 893, affirmed 21 
N.Y.S.2d 362, 259 App.Div. 1104— 
Peek V. State, 244 N.T.S. 543, 137 
Misc. 840. 

N.C.—Sample v. Spencer, 24 S.E.2d 
241. 222 N.C, 680—Dillon v. City 


of Winston-Salem, 20 S.E.2d 845, 
221 N.C. 512—Harper v. Seaboard 
Air Line Ry. Co., 190 S.E. 750, 211 
N.C. 398. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E,2d 851, 146 Ohio St. 657— 
Neal V. Schmidt, App., 39 N.E.2d 
859—American Security & Trust 
Co. of Washington, D. C., v. White, 
181 N.E, 918. 42 Ohio App. 272— 
Rogers v. French Bros.-Bauer Co., 
166 N.R 427, 31 Ohio App. 77. 
Okl.—Phillips V. Ward. 157 P.2d 450, 
195 Okl. 315. 

Pa.—Carlson v. Erie R. Co., 158 A. 
163, 305 Pa. 431, 80 A.L.R. 308—Von 
Cannon v. Philadelphia Transp. Co., 
25 A.2d 684, 148 Pa.Super. 330— 
Zurawski v. Township of Upper 
Merion, Com.Pl., 64 Montg.Co. 396. 
Tenn.—Berryman v. Dilworth, 160 S. 
W.2d 899, 178 Tenn. 666—Nashville, 
C. & St. L. Ry. V. White, 15 S,W. 
2d 1, 158 Tenn. 407—Davis v- Far¬ 
ris, 1 Tenn.App. 144. 

Tex.—Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgrment correct—Texas 
Interurban Ry. v. Hughes, Civ. 
App., 34 S.W.2d 1103, affirmed Tex¬ 
as Interurban Ry. Co. v. Hughes, 
Com.App., 53 S.W.2d 448. 

Va.—Norfolk & P. B. L. R. Co. v. 
Parker, 147 S.E. 461, 152 Va. 484— 
Chesapeake & O. Ry. Co. v. Meyer, 
143 S.E. 478, 160 Va. 656. 

Wash.—^Weaver v. McClintock- 
Trunkey Co., Ill P.2d 570, 8 Wash. 
2d 154, opinion adhered to 114 P. 
2d 1004, 8 Wash.2d 154—^Lewis v. 
Bertero, 77 P.2d 786, 194 Wash. 
186. 

W.Va.—Parsons v. New York Cent. 
R. Co., 34 S.E.2d 334, 127 W.Va. 619 
—McClaugherty v. Tri-City Trac¬ 
tion Co., 14 S.B.2d 432, 123 W.Va. 
112 . 

Wis.—^Klas V. Fenske, 22 N.W.2d 696, 
248 Wis. 534—Bennett v. Nebel, 
226 N.W. 395, 199 Wis. 334. 

42 C.J. p 855 note 68, p 863 note 73, 
p 1177 note 94—45 C.J. p 1029 note 
16—52 C.J. p 315 note 13, p 316 
notes 19-21, p 317 notes 22-24. 
Children in school bos 
La.—Greer v. Ware, App., 187 So. 
842. 

Prisoners being transported to penal 
institution 

Mass.—^Haberger v. Carver, 9 N.B,2d 
305, 297 Mass. 435. 

Sorse-drawn vehicle 

(1) The negligence of the driver 
of a horse-drawn vehicle ordinarily 
is not imputed to a guest riding 
therein.—Wolf v. Vehling, 137 N.E. 
713, 79 IndApp. 221. 

(2) In some early cases it was 
held, however, that negligence on 

812 


the part of the driver is deemed to 
be the negligence also of the occu¬ 
pants, and affects or defeats their 
right of recovery the same as it 
does the right of the driver.—^Morris 
V. Chicago, M. & St. P. R. Co., C.C. 
Iowa, 26 F. 22—52 C.J. p 316 note 
16. 

Taking turns in driving 

Fact that occupant took turns 
with friend In driving automobile 
was held not to make, negligence of 
friend attributable to occupant.— 
Isaacson v. Boston, W. & N. Y. St. 
Ry. Co., 180 N.E. 118, 278 Mass. 378. 

45. N.D.—Chambers v, Minneapolis, 
etc., R. Co., 163 N.W. 824, 37 N.D. 
377, Ann.Cas.l918C 954. 

46. Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 40'6, 215 
Minn. 394, 147 A.L.R. 945. 

Pa.—Kiska v. Keller, Com.Pl., 19 Le¬ 
high Co-L.J. 54. 

Tex.—Collier v. Rives, Civ.App., 103 
S.W.2d 830. 

Relation of master and servant be¬ 
tween occupant and driver see in¬ 
fra subdivision i of this section. 
Where owner passes actual control 
to driver, his negligence is not im¬ 
puted to owner whether or not driv¬ 
er and owner are engaged in joint 
enterprise.—Stafford v. Roadway 
Transit Co., D.O.Pa., 70 F.Supp. 655, 
motion refused 73 F.Supp. 468, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A, 165 F.2d 
920. 

Joint ownership 

(1) An automobile is controlled 
only by one person at one time and 
rights flowing from joint ownership 
as to control of operation must be 
divisible in point of time, since as¬ 
sertion of such rights by other joint 
owner in course of operation is not 
in interest of public safety.—Jenks 
V. Veeder Contracting Co., 30 N.T.S. 
2d 278, 177 Misc. 240, modified on 
other grounds 37 N.Y.S.2d 230, 264 
App.Div. 979, appeal denied 38 N.T.S. 
2d 668, 265 App.Div. 900, appeal de¬ 
nied 46 N.E.2d 848, 289 N.T. 787, mo¬ 
tion denied '46 N.E.2d 849, 289 N.Y. 
787, affirmed 60 N.E.2d 231, 290 N'T. 
810. 

(2) Negligence of automobile driv¬ 
er caunot be imputed to joint owner 
with driver who was present on the¬ 
ory of equal legal right to control, 
since parties having equal legal title 
to automobile cannot be permitted to 
contend for wheel in moving traffic. 
— Jenks V. Veeder Contracting Co.^ 
supra. 

<3) In action in which contributory 
negligence of joint owner driving au¬ 
tomobile is attempted to be imputed 
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cupant and the driver are closely related or mem¬ 
bers of the same family.'*'^ 

For the application of the doctrine that contribu¬ 
tory negligence is imputed to an occupant of the 
vehicle, there must exist something in the nature of 
a mutual agency, contractual or quasi-contractual, 
akin to a partnership of limited purpose and ex- 
tenths Although it has been held that the negli¬ 
gence of the driver will not be imputed to an infant 
too young to be capable of contributory negli¬ 
gence,^^ according to some early decisions the neg¬ 
ligence of the driver may be imputed to an occu¬ 
pant under his care or controlh® A statute making 
the owner of a vehicle liable for negligence of any 
person driving it with his consent does not make the 
negligence of the driver, who was a coowner driving 
with the consent of the occupant, imputable to the 
occupant who was the other coowner so as to pre¬ 
clude the latter’s recovery from a third person 
whose concurring negligence caused the injury.^^ 
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c. Occupants Engaged in Common or Joint En¬ 
terprise with Driver in G-eneral 

The contributory negligence of an operator of a ve¬ 
hicle is imputed to an occupant who Is engaged In a 
common or Joint enterprise with the operator so as to 
bar recovery by the occupant from a third person whose 
negligence concurred In producing the injury sustained 
by the occupant; in order to constitute occupants of a 
conveyance joint adventurers, there must be not only 
Joint interest in the objects and purposes of the enter¬ 
prise, but also an equal right, express or Implied, to di¬ 
rect and control the conduct of each other in the opera¬ 
tion of the conveyance. 

The contributory negligence of an operator of a 
vehicle is imputed to an occupant who is engaged 
in a common or joint enterprise with the operator 
and has an equal right to direct and control the op¬ 
eration of the vehicle, so as to bar recovery by the 
occupant from a third person whose negligence con¬ 
curred in producing the injury sustained by the 
occupant.^2 This is so although one takes no actu- 


to other joint owner, the ultimate ob¬ 
jective of whether they are eng-aged 
in joint enterprise has nothing to 
do with negligence or imputation of 
negligence of driver to other Joint 
owner since determinative factor on 
imputed, as distinguished from ac¬ 
tual, negligence is whether joint 
owner could have done anything at 
time of negligent act to have chang¬ 
ed result.—Jenks v. Veeder Contract¬ 
ing Op., supra. 

47. TT.S.—Chicago, R. I. & P. Ry. Co. 

V. Fanning, C.'Cj^..Co1o., 42 F.2d 

799. 

Cal.—Campagna v. Market Street Ry. 

do., 149 P.2d 281, 24 Cal.2d 304. 
Minn.—Christensen v. Hennepin 
Transp. Co„ 10 N.W.2d 406, 215 
Minn. 394, 149 A.L.R. 945. 

42 C.J. p 855 note 69. 

48. U.S.—Melville v. State of Md. to 
Use of Morris, C.C.A.Md., 155 F. 
2d 440—^Potter v. Florida Motor 
Lines, D.C.Fla., 57 F.2d 313. 

Cal.—^Flynn v. Bledsoe Co., 267 P. 

887, 92 CaLApp. 145. 

Md.—^Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Common or joint enterprise see infra 
subdivision c of this section, 

49. Ya.—^Atlantic Coast Line R. Co. 
V. Clements, 36 S.E.2d 553, 184 
Va. 666. 

60. Tex. — Johnson v. Gulf, C. & S. 
F. Ry. Co., 21 S.W. 274, 2 Tex.Civ. 
App. 139. 

62 C.J. p 316 note 16. 

51. Minn,—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

52. U.S.—^Hider v. Gelbach, C.C.A. 
S.C.. 136 F.2d 693. 


Ala.—Whiddon v. Malone, 124 So. 616, 
220 Ala. 220. 

Ark.—^Wilson v. Holloway, 208 S.W. 
2d 178, 212 Ark. 878. 

Cal.—Campagna v. Market Street Ry. 
Co., 149 P.2d 281, 24 Cal.2d 304— 
Collins V. Graves, 61 P.2d 1198, 17 
Cal.App.2d 288. 

Fla.—Union Bus Co. v. Smith, 140 

So. 631, 104 Fla. 669. 

Ill.— Corpus Juris cited in Grubb v. 
Illinois Terminal Co., 8 N.E.2d 934, 
938, 366 Ill. aSO—Johnson v. Tur¬ 
ner, 49 N.E.2d 297, 319 Ill.App. 265 
—Brockman v. Peoples Gas Light 
& Coke Co., 48 N.E.2d 802, 319 Ill. 
App. 115—^Humbert v. Lowden, 47 
N.E.2d 137, 317 Ill.App. 638, re¬ 
versed on other grounds 53 N.E.2d 
418, 385 Ill. 437, conformed to 56 
N.E,2d 323, 323 Ill.App. 557. 

Ind.—Louisville & N. R. Co. v, Rev- 
lett, 65 N.E.2d 731, 224 Ind. 313. 

Kan.—Quinlan v. Zielinski, 294 P. 
677, 132 Kan. 75. 

Ky.—Greenweirs Adm'r v. Burba, 182 
S.W.2d 436, 298 Ky. 25'5—Chesa¬ 
peake & O. Ry. Co. V. Harrell’s 
Adra’r, 81 S.W,2d 10. 258 Ky. 650. 

La.—Squyres v. Baldwin, App., 181 
•So. 584, affirmed 185 So. 14, 191 La. 
249. 

Md.—^Powers v. State for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mass,—Caron v, Lynn Sand & Stone 
Co.. 170 N.E. 77, 270 Mass. 340. 

Mo.— Corpus Juris cited lu Hodge v. 
Feiner, 90 S.W.2d 90, 92, 338 Mo. 
268—Smith v. Wells, 31 S.W.2d 
1014, 326 Mo. 525—Counts v. Thom¬ 
as, App., 63 S.W.2d 416. 

KH.—Tufts V. White, 26 A.2d 679, 92 
N.H. 158. 

N.M.—Silva V. Waldie, 82 P.2d 282, 

i 42 N.M. 514. 


N.C.—^Pike V. Seymour, 21 S.E.2d 884, 
222 N.C. 42. 

N.D.—Christopherson v. Minneapolis, 
St, P. & S. S. M. Ry. Co., 147 N. 
W. 791, 28 N.D. 128. 

Ohio.—Collins v. Pennsylvania R. Co., 
63 N.B.2d 22-5, 76 Ohio App. 115— 
Bailey v. Parker, 170 N.E. 607, 34 
Ohio App. 207. 

Okl.—^Wagner v. McKernan, 177 P.2d 
511, 198 Okl. 425. 

Pa.—Hurd v. Dietz, 177 A. 23, 317 
Pa. 525—Roschmann v.' Sanborn, 
172 A. 657, 315 Pa. 188—Curry v, 
Riggles, 153 A. 32'5, 302 Pa. 156— 
Corpus Juris cited iu Campagna 
V. Lyles, 148 A. 627, 529, 298 Pa. 
352—Griffiths v. Lehigh Valley 
Transit Co., 141 A. 300, 292 Pa. 489 
—Otis V. Kolsky, 94 Pa.Super. 648. 

S.C.—Long V. Carolina Baking Co., 
3 S.E.2d 46, 190 S.C. 367—Bunton v. 
South Carolina State Highway De¬ 
partment, 196 S.E. 188, 186 S.C. 
463. 

Tex.—Straffus v. Barclay, 219 S.W. 
2d 65—^E1 Paso Electric Co. v. Deep¬ 
er, Com.App., 60 S.W.2d 187— Cor¬ 
pus Juris cited, iu Dallas Railway & 
Terminal Co. v. Walsh, Civ.App., 
156 S.W.2d 320, 325—Waggoner v- 
Simmons, Civ.App., 117 S.W.2d 553 
—West Texas Coaches v. Madi, 
Civ.App., 15 S.W.2d 170, followed in 
15 S.W.2d 178, and affirmed. Com. 
App., 26 S.W.2d 199. 

Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223— 
Virginian Ry. Co. v. Underwood, 
146 S.E. 277, 152 Va. 264—Seaboard 
Air Line Ry. Co. v. Terrel, 141 
S.E. 231, 144 Va. 344, followed in 
Seaboard Air Line Ry. Co. v. Twine, 
141 S.E. 236, 149 Va. 362, and Sea¬ 
board Air Line Ry. Co. v. Huling, 

I 141 S.E. 237, 149 Va. 360. 
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al control while the other is driving.^s The doc¬ 
trine has, of course, no application in the absence 
of negligence on the part of the operator of the ve¬ 
hicle in which the occupant was riding^^ or w’hcre 
there w^as no negligence on the part of defendant.^^ 
Moreover, it has been held that the rule has no ap¬ 
plication where the car has come to a standstill, 
since the joint enterprise is then at an end and the 
occupant becomes a free agent to take steps for his 
own safcty.sc 

The rule has been applied almost exclusively in 
actions by or against third persons,and, in the ab¬ 


sence of statute, where the action is brought by one 
member of the enterprise against another the doc¬ 
trine of imputed negligence ordinarily does not ap¬ 
ply but there is some authority to the contrary^^O 

JFhat constitutes joint enterprise between occit- 
pants. In order to constitute occupants of a con¬ 
veyance joint adventurers, there must be not only 
joint interest in the objects and purposes of the en¬ 
terprise, but also an equal right, express or implied,, 
to direct and control the conduct of each other in 
the operation of the conveyance.The relation-- 
ship of joint adventurers in the operation of a ve- 


Wash.—Poutre v. Saunders, 1-13 P.2d 
554, 19 \Vash.2d 561—Shirley v. 

American Automobile Ins. Co., 3^0 
P. 155, 163 Wash. 136. 

Wis.—Archer v. Ohi^^a^o, M., St. P. 
& P. Ry. Co., 2.55 N.W. 67, 215 Wis. 
509, 95 A.L..R. S51. 

42 C.J. p S55 note 71. p 1179 note 14— 
45 C.J. p 1031 note 32. 

52 C.J. p 316 note 15. 

Imputation of contributory negli- 
g’ence on theory of common or 
joint enterprise between opera¬ 
tor of vehicle and: 

Coemployee or fellow servant see 
infra subdivision j of this sec¬ 
tion. 

Guest or gratuitous passenger see 
infra subdivision e of this sec¬ 
tion. 

Husband or wife see infra subdivi¬ 
sion f of this section. 

Master .or servant see infra subdi¬ 
vision i of this section. 

Owner not present at time of acci¬ 
dent see supra subdivision a of 
this section. 

Parent or child see infra subdivi¬ 
sion g of this section. 

Passenger for hire see infra subdi¬ 
vision d of this section. 

Persons engaged in common or joint 
enterprise generally see supra § 
158. 

“JToint enterprise” and “common pur¬ 
pose” 

'No legal distinction exists between 
phrases "‘joint enterprise” and ‘‘pros¬ 
ecution of common purpose.”—Rodg¬ 
ers V. Saxton, 15S A. 166, 305 Pa. 
479, 80 A.L.R. 280. 

Bicyclists 

Ohio,^—Brown v. Schunk, 191 N.E. 

886, 47 Ohio App. 344. 

Joy riders 

Ariz.—iVanco v. Vakares, 277 P, 812, 
35 A.riz. 309. 

Common owners 

"VlTiere one common owner makes 
arrangements for the other owner to 
drive for both, former is liable for 
driver’s negligence.—Clark v. Town 
of Hampton, 145 A. 265, 83 N-H. 524, 
61 A.L.R. 1171. 

Jail break 

Kegligence of automobile driver, 


1 on way to help passenger's husband 
, esi^ape from jail, was imputable to 
j passenger.—Virginian Ry. Co. v. Un¬ 
derwood, 146 S.R 277, 152 Va. 264. 

53. Ala.—McGeever v. O'Byrne, 82 
So. 508, 203 Ala. 266. 

La.—Waguespack v. Savarese, App., 
13 So.2d 726. 

Xeb.—Remmenga v. Selk, 34 N-W.2d 
7.57, 150 Xeb. 401—Hofrichter v. 
Kiewit-Condon-Cunningham, 22 X. 
W.2d 703, 147 Neb. 224, 164 A.L.R. 
1256, 

54. Kan.—Gardner v. Leighton, 58 P. 
2a 1111, 144 Kan. 335. 

La.—Inge v. Ellis, App., 144 So. 625. 
X.C.—Exum V. Poole, 176 S.E. 556, 
207 X.C. 244. 

S.C.—^Xeese v. Toms, 12 S.E,2d 859, 
196 S.C. 67. 

Operator held not giiilty of contribu¬ 
tory negligence 

Pa.—Marron v. Elmquist, 200 A. 207, 
132 Pa.Super. 12. 

55. Kan.—McKenzie v. Ruggles 

Const. Co., 284 P. 407, 129 Kan. 
759. 

56. Tenn.—Powers v. L. & X. R. Co., 
194 S.W.2d 241, 183 Tenn. 526. 

57. Xeb.—Garrotto v. Butera, 243 X. 
W. S79, 123 Xeb. 682, 

j 58- Ala.—Whiddon v. Malone, 124 
I So. 516, 220 Ala. 220. 

: Kan.—Elliott v. Behner, 73 P.2d 1116, 
146 Kan. 827. 

Ky.—Adams v. Hilton, 110 S.W.2d 
10^^, Ky. 818. 

7.1'J,—l'o\.'vr's V. State, for Use and 
Benefit of Reynolds, 11 A.2d 909. 
178 Md- 23. 

Mo.—^Rosenblum v. Rosenblum, 96 S. 

W.2d 1082, 231 Mo.App, 276. 

Neb.—Garrotto v. Butera, 243 N.W. 
879, 123 Neb, 682. 

N.J.—Yanco v. Thou, 157 A. 101, 108 
N.J.Law 235—Harber v. Graham, 
143 A. 340, 105 N.J.Law 213, 61 A. 
L.R. 1232. 

N.Y.—Ottmann v. Incorporated Vil¬ 
lage of Rockville Centre, 9 N.E.2d 
862, 275 N.Y. 270, reargument 

granted Ottmann v. Incorporated 
Village of Rockville Centre, 10 N. 
E.2d 516, :274 N.Y. 493—Mencher v. 
Goldstein, 269 N.T.S. 846, 240 App. 
X>iv. 290. 


Ohio,—Bloom v. Leech, 166 N.E. 137,. 
120 Ohio St. 239. 

Or.—Smith v. Williams, 178 P.2d 
710, 180 Or. 626, 173 A.L.R. 120. 
Pa.—Curry v. Riggles, 153 A. 325^ 
302 Pa. 156—Hopshire v. Teseno- 
sky, 43 A.2d 351, 157 Pa.Super. 545 
—Quaintance v. Evans, Com.Pl., 38 
Berks Co.L.J. 101. 

Tenn.—Chumley v. Anderton, 103 S. 

W.2d 331, 20 Tenn.App. 621. 

Tex,—Le Sage v. Pryor, 154 S.W.2d 
446, 137 Tex. 455—Rankin v. Nash-. 
Texas Co., 105 S.W.2d 195, 129 Tex, 
396. 

Wash.—O’Brien .v. Woldson, 270 P. 

304, 149 Wash. 192, 62 A.L.R. 436. 
W.Va.—Horchler v. Van Zandt, 199 
S.E. 65. 120 W.Va. 452. 

45 C.J. p 1021 note 44. 

Imputed negligence where persona 
engaged in common or joint enter-, 
prise generally see supra § 158. 
Reason for rule 

One cannot invoke his own negli¬ 
gence to defeat his associate's claim 
for injuries due to such negligence;, 
to do so would permit one to take «ad- 
vantage of his own wrong.—Bailey v.. 
Parker, 170 N.K 607, 34 Ohio App, 
207. 

Parties held not engaged in joint en, 
terprise 

Vt.—Round V. Pike, 148 A. 283, 102 
Vt, 324. 

Defense of joint venture held un¬ 
sound 

Va.—Yorke v. Mason, 4 S.E-2d 375, 
173 Va. 379—Yorke v. Cottle, 4 S, 
E.2d.372, 173 Va. 372. 

Imputation of negligence held not to 
bar recovery 

Wis.—^Archer v. Chicago, M., St. P. 
& P. Ry. Co., 255 X.W. 67, 215, Wis, 
509. 95 A.L.R. 851. 

59. Mich.—Hopkins v. Golden, 275 
N.W., 184, ^81 Mich. 389—Frisorger 
y. Shepse* 230 N.W. 92.6, 251 Mich. 
121 . 

60. U.S. —^Kocher v. Creston Transx 
fer Co., C.C.A.P£u, 166. F.2d 680-^ 
Stafford v. Roadway Transit Co., 
C.6.A.Pa.,- 165 P.2d -920^Baltimore 
&,0. ]p:. Co. V. Green, C-C.A.W.Va., 
136 F.2d 88—Thompson v. Bell, O. 
G.A.Miob.^ ^29 F.2d 211—W. W, 
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hide is that of a mutual agency akin to a limited shared expenses with the driver may be considered 
partnership.^! Although the fact that the occupants in determining whether a joint enterprise existed,®^ 


Clyde & Co. v. I>yess, C.C.A.Utah, 
126 F.2d 719, certiorari denied 63 
S.Ct. 29, 317 U.S. 638, 87 L.Ed. 514 
—Liberty Bakingr Co. v. Kellum, 
C.C.A.Pa., 79 F.2d 931—Gilmore v. 
Grass, C.C.A.OkL, 68 P.2d 150. 

CaL—Campagna v. Market Street Ry. 
Co., 149 P.2d 281, 24 Cal.2d 304— 
Walker v. Adamson, 70 P.2d 914, 9 
Cal.2d 287—^Edwards v. Freeman, 
App., 205 P.2d 461—Sortino v. 
Loneoak, 153 P.2d 428, 66 Cal.App. 
2d 876—Clark v. Janss, 103 P.2d 
175, 39 Cal.App.2d 523—Moore v. 
Franchetti, 70 P.2d 492, 22 Cal. 
App. 2d 75—Collins v. Graves, 61 
P.2d 1198, 17 Cal.App.2d 288— 

Scherer v. Southern Pac. Co., 35 
P.2d 356, 140 Cal.App. 528—Rog¬ 
ers V. Goodrich, 2l P.2d 122, 131 
Cal.App. 245—^Wessling v. South¬ 
ern Pac. Co., 3 P.2d 25, 116 Cal. 
App. 455. 

Conn.—^Weller v. Pish Transport Co., 
192 A. 317, 123 Conn. 49. 

D.C.—Stearns v. Lindow, 70 F.2d 738, 
63 App.D.C. 134, 

Ga.—Hare v. Southern Ry. Co., 6 S. 
B.2d 65, 61 Ga.App. 159—^Atlanta & 
W. P. R. Co. V. McCord, 189 S.E. 
403, 54 Ga.App. 811—Jones Mer¬ 
cantile Co. V. Copeland, 188 S.E. 
586, 54 Ga.App. 647. 

Idaho.—Gardner v. Hobbs, 206 P.2d 
539. 

Ill.—Johnson v. Turner, 49 K.E.2d 
297, 319 Ill.App. 265. 

Ind.—Spencer v. Pettibone, 70 N.E. 

2d 439, 117 Ind.App. 426. 

Iowa.—Teufel v. Kaufmann, 6 IST.W. 
2d 850, 233 Iowa 443—Churchill v, 
Briggs, 282 N.W. 280, 225 Iowa 
1187—Carpenter v, Wolfe, 273 N. 
W. 169, 223 Iowa 417—Stingley v. 
Crawford, 258 N.W. 316, 219 Iowa 
509. 

Kan.—Henderson v. National Mut. 
Cas. Co., 203 P.2d 250, 166 Kan. 
576—Heiserman v. Aikman, 186 P. 
2d 252, 163 Kan. 700—Farmer v. 
Central Mut. Ins. Co. of Chicago, 
Ill., 67 P.2d 511, 145 Kan. 951— 
Link V. Miller, 300 P, 1105, 133 
Kan. 469. 

Ky.—-GreenwelTs Adm’r v. Burba, 
182 S.W.2d 436, 298 Ky. 255—Alva 
West & Co. V. Corwin, 117 S.W.2d 
192, 273 Ky. 557—^Adams v. HiP 
ton, 110 S.W.2d 1088, 270 Ky. 818 
—Dorris v. Stevens’ Adm’r, 99 S. 
W.2d 755, 266 Ky. 602. 

La.— Corptis Juris ctuoted in Squyres 
V. Baldwin, 185 So. 14, 19, 191 La. 
249— Corpus Juris cited in Lawra- 
son V. Richard, 135 So, 29, 31, 172 
La. -696— Corpus Juris quoted in 
Woodruff V. Stewart, App., 6 So.2d 
796, 799—^Kimbro v. Holladay, 

App., 154 So. 369— Corpus Juris 

cited in Richard v. Roquevert, 

^ App., 148 So. 92, 94— Corpus Juris 
cited In Waters v, Meriwether 


Transfer Co., 137 So. 578, 583, IS 
La.App. 18—Chanson v. Morgan’s 
Louisiana & T. R- & S. S. Co., 136 
So. 647, IS La.App. 602— Corpus 
Juris quoted in Hogan v. New Or¬ 
leans Public Service, 131 So. 756, 
757, 16 La.App. 637, rehearing de¬ 
nied 132 So. 425. 16 La.App. 637— 
Neuman v. Eddy, ISO So. 247, 15 
La,App. 45. 

Me.—Illingworth v. Madden, 192 A. 
273, 135 Me. 159, 110 A.L.R. 1090. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mass.—Caron v. Lynn Sand & Stone 
Co., 170 N.E. 77, 270 Mass. 340. 

Mich.—Farthing v. Plepinstall, 220 
N.W. 708, 243 Mich. 380. 

Mo.—Brown v. Alton R. Co., 151 S. 
W.2d 727, 236 Mo.App. 26. 

Neb.—Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401—Yost v. Nelson, 
245 N.W. 9, 124 Neb. 33. 

N.J.—^Wiese v. Baldanza Bros., 179 A. 
377, 13 N.J.Misc. 472. 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

N.C.—Newman v. Queen City Coach 
Co., 169 S.E. 808, 205 N.C. 26— 
Charnock v. Reusing Light & Re¬ 
frigerating Co., 161 S.E. 707, 202 
N.C. 105—Butner v. Whitlow, 161 
S.E. 389, 201 N.C. 749. 

Ohio,—Morrow v. Hume, 3 N.E. 2d 
39, 131 Ohio St. 319—Bloom v. 
Leech, 166 N.E. 137, 120 Ohio St. 
239—Gill V. Arthur, 43 N.E.2d 894, 
69 Ohio App. 386—Mitchell v. Great 
Eastern Stages, 19 N.E. 2d 910, 60 
Ohio App. 144—Simensky v. Zwyer, 
178 N.E. 422, 45 Ohio App. 276— 
Bailey v. Parker, 170 N.E. 607, 34 
Ohio App. 207. 

Pa.—Johnson v. Hetrick, 150 A. 477, 
300 Pa. 225—^Joseph v. Pittsburgh 
& W. V. Ry. Co., 144 A. 139, 294 
Pa. 315—^Alperdt v. Paige, 140 A. 
555, 292 Pa. 1—Keller v. Keystone 
Furniture Co., 1 A.2d 562, 132 Pa. 
Super. 547—^Ward v. Philadelphia 
Rapid Transit Co., 177 A. 485, 117 
Pa,Super. 120—Winters v. York 
Motor Express Co., 176 A. 812, 116 
Pa. Super. 421. 

S.C.—Long V. Carolina Baking Co., 3 
S.E.2d 46, 190 S.C. 367. 

S.D.—Scheuring v. Northern States 
Power Co., 294 N.W. 175, 67 S.D. 
484—^Zeigler v. Ryan, 271 N.W. 767, 
65 S.D. 110. 

Tenn.—Burris v. Farrell Brothers, 14 
Tenn.App. 121. 

Tex.— Corpus Juris cited in Ford Mo¬ 
tor Co.,v. Maddin, 76 S.W.2d 474, 
477, 124 Tex. 131—El Paso Electric 
Co. V. Deeper, Com.App., 60 S.W. 
2d 187— Corpus Juris cited in 
Schuhmacher Co. v. Holcomb, Civ. 
App.. 174 S.W.2d 637, 639, affirmed 
177 S.W.2d 951, 142 Tex. 332—Gar¬ 
rett V. Brock, Civ.App., 144 S.W.2d 
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408, error dismissed, judgment cor¬ 
rect—Pryor v. Le Sage, Civ.App., 
133 S.W.2d 308, affirmed Le Sage 

V. Pryor, 154 S.W.2d 446, 137 Tex. 
455—Corpus Juris quoted in City 
of Amarillo v. Rust, Civ.App., 45 S. 

W. 2d 285, 291—Offer v. Swancoat, 
Civ.App., 27 S.W.2d 899, error dis¬ 
missed. 

Va.—Outlaw v. Pearce, 11 S.E.2d 
600, 176 Va. 458—Johnston v. 

Kincheloe, 180 S.E. 540, 164 Va. 
370—Miles v. Rose, 175 S.E. 230, 
162 Va. 572—Gaines v. Campbell, 
166 S.E. 704, 159 Va. 504. 

Wash.—Paulson v. McMillan, 111 P. 
2d 983, 8 Wash.2d 295—Bennett v. 
King County, 61 P.2d 1316, 188 
Wash. 196. 

W.Va.—Parsons v. New York Cent. 
R. Co., 34 S.E.2d 334, 127 W.Va. 
619—Stogdon v. Charleston Transit 
Co., 32 S.E.2d 276, 127 W.Va. 286— 
Horchler v. Van Zandt, 199 S.E. 66, 
120 W.Va. 452. 

Wis.—Klas V. Fenske, 22 N.W.2d 596, 
248 Wis. 534—Van Gilder v. Gugel, 
265 N.W. 706, 220 Wis. 612, 105 A. 
L.R. 824. 

42 C.J. p 1179 note 16—45 C.J. p 1032 
note 33. 

What constitutes common or joint 
purpose within rule as to imputed 
contributory negligence generally 
see supra § 15S. 

Habitual waiver of right of sole 
control 

In action for injury to minor au¬ 
tomobile occupant, any claim of joint 
enterprise would be defeated by right 
of operator of automobile in which 
occupant was riding, as its owner, 
to its sole control, notwithstanding 
operator’s habitual waiver of right 
in the occupant’s favor, the waiver 
not being a matter of duty or con¬ 
tract.—^Woodman v. Peck, 7 A.2d 261, 
90 N.H. 292, 122 A.L.R. 1402. 

Wrongdoers 

With respect to whether negli¬ 
gence of driver is imputed to occu¬ 
pants if automobile which owner 
permitted minor daughters and an¬ 
other to use to go to football game 
was at time of collision being used 
for purpose not authorized by own¬ 
er, case would be same as though oc¬ 
cupants had taken car in first in¬ 
stance without owner’s permission, 
and they would be in situation of 
wrongdoers.-—-Bates v. Tirk, 31 P.2d 
525, 177 Wash. 286. 

61- Cal.—Campagna v. Market 

Street Ry. Co., 149 P.2d 281, 24 
Cal.2d 304—^Wessling v. Southern 
Pac. Co., 3 P.2d 25, 116 Cal.App. 
455. 

62. 111.^—Grubb v. Illinois Terminal 
Co., 8 N.E. 934. 366 Ill. 330, 
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the mere sharing of expenses will not make the trip 
a joint enterprise unless, under the express or im¬ 
plied terms of the prearrangement of the persons, or 
by their conduct, each has an equal right of control 
over the route and the time and manner of operat¬ 
ing the vehicle.®^ 

Occupants riding in a vehicle under a car pooling 
arrangement whereby each member of the pool 
takes turns in driving his own car to work, paying 
all expenses of the trip and carrying the other mem¬ 
bers of the pool, are not engaged in a joint enter¬ 
prise which would permit the imputation of negli¬ 
gence of the driver to the other occupants,®^ Fam¬ 
ily relationship between the parties is not determi¬ 
native of the question,®^ and neither is association 
together in business.®^ A prospective purchaser of 
a motor truck riding therein with a driver employed 
by the owner to drive and demonstrate it is not en¬ 
gaged in a joint enterprise with the driver.^7 

The relation of joint enterprise presupposes the 
existence of an antecedent contract, express or im¬ 
plied,®^ and negligence of the driver will not be im¬ 
puted to a married woman who exercises no actual 


control over the driver, and has no actual author¬ 
ity so to do, merely because of putative authority to 
participate in the control of the vehicle by virtue 
of a supposed contract of joint enterprise which 
such married woman was incompetent to make,®^ 
nor will such negligence be imputed to a minor who 
has disaffirmed the contract.'^® It has been held, 
however, that the mere fact that an infant is legally 
ineligible to obtain a driver's license will not pre¬ 
clude him from being engaged in a joint adventure 
with the driver so that the driver's negligence would 
be imputable to himJ^ 

d. Passengers for Hire 

The contributory negligence of those Tn charge of a 
public or hired conveyance will not be imputed to a pas¬ 
senger for hire therein who does not have control of the 
conveyance op those In charge of its operation. 

Where the passenger does not have control of 
the conveyance or the person or persons in charge 
of its operation, the contributory negligence of those 
in charge thereof will not be imputed to a passen¬ 
ger for hire riding in a public or hired convey¬ 
ance,such as a public carriage,taxicab,mo- 


N.D.—Christopherson v. Minneapolis, 
St. P. & S. S. M. Hy. Co., 147 N.W. 
791, 2S M.D. 128. 

42 C.J. p 1179 note 14 [a] (2). 

63. Ga.—Jones Mercantile Co. v. 
Copeland, 188 S.B. 586, 54 Ga.App. 
647. 

La.—Gillespie v. Louisiana LfOng: 
Leaf Lumber Co., App., 185 So. 
116—Squyres v, Baldwin, App., 181 
So. 584, affirmed 185 So. 14, 191 
La. 249. " 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

N.H.—Moel V. Lapointe, 164 A. 769, 
86 K.H. 162. 

64. Neb.—^Allen v. Clark, 28 N.W. 2d 
439, 148 Neb. 627. 

42 C.J. p 1180 note 17 [a] (5). 

6S« Cal-—Campagna v. Market 

Street By. Co., 149 P.2d 281, 24 
Cal.2d 304. 

Wash.—Paulson v. McMillan, 111 P. 

2d 983, 8 Wash.2d 295. 

Jtule applicahla alike to members of 
family and to strangers 
The rule that persons are not en- 
gBsed in joint enterprise for purpos¬ 
es of imputation of negligence unless 
each has some right to manage un¬ 
dertaking and to govern the other’s 
conduct applies alike to members of 
family and to strangers.—Carroll v. 
Hutchinson, 200 S.E. 644, 172 Va. 
43. 

66. Cal.—Campagna v. Market 
Street By. Co., 149 P.2d 281, 24 Cal. 
2d 304. 


Wis.—Klas V. Fenske, 22 N.W. 2d 596, 
248 Wls. 534. 

67. U.S.—Southern Pac. Co. v. 
Wright, Cal., 248 F. 261, 160 C.C.A. 
339. 

68. Ind.—Spencer v. Pettibone, 70 
N.E.2d 439, 117 Ind.App. 426. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

68- U.S.—Potter v. B^orida Motor 

Lines, D.C.Fla,, 57 P.2d 313. 

7a U.S.—Potter v. Florida Motor 

Lines, supra. 

71. Wash.—Paulson v. McMillan, 
111 P.2d 9S3, 8 Wash.2d 295. 

72. —Rumpf V. Callo, 132 So. 

763, 16 La.App. 12. 

Mich.—Simmons v. Rubin, 22 N.W. 
2d 264, 314 Mich. 183—Crook v. 
Eckhardt, 275 N.W. 739, 281 Mich. 
703—Johnson v. Mack, 248 N.W. 
534, 263 Mich. 10—^Lachow v. Kim- 
mich, 248 N.W. 531, 263 Micli. 1, 
90 A.L.R. 626. 

Neb.—Hofrichter v. Kiewit-Condon- 
Cunningham, 22 N.W.2d 703, 147 
Neb. 224, 164 A.L.R. 1256. 

S.C. —Funderburk v. Powell, 187 S.E. 
742, 181 S.C. 412. 

Wash.—Poutre v. Saundera, 143 P.2d 
554, 19 Wash-2d 561—Lewis v. 

Bertero, 77 P.2d 786, 194 Wash. 
186. 

Wis.—Bennett v. Nebel, 226 N.W. 
395, 199 Wis. 334. 

42 C.J. p 1177 note 1—45 C.J. p 1030 
note 23—52 C.J. p 316 note 2L 
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Cal.—Hupfeld v. Wadley, 200 P.2d 
664, 89 Cal.App.2d 171. 

Charge based on e2:pe3ise of carriage 
Fact that driver made expense of 
carriage of fellow employee bsisis of 
computation of charge for carrying 
him to and from work would not 
prevent carriage being for hire, 
where payment was not voluntary or 
co-operative contribution to expense, 
j —^Wojewoda v. City of Detroit, 249 
N.W. 850, 264 Mich. 277. 

73. U.S.—^Little V. Hackett, N.J., 6 
S.Ct. 391, 116 U.S. 366, 29 L.Ed. 
*652. 

45 C.J. p 1030 note 17. 

Sarly authority contra 

An early English case holding that 
the contributory negligence of a car¬ 
rier is imputed to a passenger for 
hire and bars recovery for injuries 
received by him, notwithstanding he 
was personally free from fault, al¬ 
though followed by a few English 
and early American decisions, was 
disapproved by the United States su¬ 
preme court, and has been expressly 
overruled in England and generally 
repudiated by the American courts.— 
Little V. Hackett, supra—46 C.J. P 
1031 notes 27-31. 

74. U.S.—Price v. U. S.. D.C.Ky., 60 
F.Supp. 676. 

Ill-—Crowe Name Plate & Mfg. Co. v. 

Dammerich, 279 lU.App. 103. 

La,—^Dawson v. Toye Bros. Tellow 
Cab Co., 131 So. 716, 15 La.App. 
326. 

42 ax p 1177 note 98. 
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torbus,'^^ omnibus,'^® stagecoach,^7 steam railroad,78 
streetcar,78 or vessel.^^ Passengers for hire are 
not joint adventurers with the operator of the hired 
vehicle.^^ In order to charge the passenger with 
the contributory negligence of the driver, the pas¬ 
senger must have assumed direction and control of 
the vehicle or of the conduct of the driver,but in 
such case no recovery can be had,83 Giving direc¬ 
tions and instructions as to where he desires to be 
conveyed, however, does not make a passenger 
chargeable with the contributory negligence of the 
driver.^^ Knowledge possessed by a passenger in a 
hired car of the want of care and skill of the driver 
bears on his contributory negligence and not on an 

imputation of negligence.^5 


e. Passengers or G-uests in Private Conveyances 
in General 

The contrfbutory negligence of the driver of a private 
conveyance will not be imputed to a mere guest or 
gratuitous passenger who neither has nor assumes the 
right to direct or control the conveyance or the conduct 
of the driver in its operation so as to preclude recovery 
by such passenger for an Injury caused by negligence. 

The contributory negligence of the driver of a 
private conveyance will not be imputed, sometimes 
by virtue of statutes, to a mere guest or gratuitous 
passenger who neither has nor assumes the right to 
direct or control the conveyance or the conduct of 
the driver in its operation so as to preclude recov¬ 
ery by such passenger for an injury caused by neg¬ 
ligence of a third person, 86 particularly where the 


75. TJ.S.—Snider v. Sand Springs 
Ry. Co., aC.A.Okl., 62 F-2d 635. 

La.—^Williams v. Pomes, App., 187 
So. 146. 

Md.—State, for Use of Emerson, v. 
Poe, 190 A. 231, 171 Md. 584. 

Mo.—Homan v. Missouri Pac. R. Co., 
70 S.W.2d 869, 335 Mo. 30—Homan 
V. Missouri Pac. R. Co., 64 S.W.2d 
617, 334 Mo. 61, certiorari denied 
Missouri Pac. R. Co. v. Homan, 54 
S.Ct 661, 291 U.S. 683, 78 L.Ed. 
1070. 

S.C.—Fisher v. J. H. Sheridan Co., 
189 S.B. 356, 182 S.C. 316, 108 A. 
L.R. 981. 

42 C.X p 1177 note 99. 

76. Wash.—Field v. Spokane, etc., 
R. Co., 117 P. 228, 64 Wash. 445. 

45 C.J. p 1030 note 18. 

77. Mo.—Becke v. Missouri Pac. R, 
Co., 13 S.W. 1053, 102 Mo. 544, 9 
L.R:A. 157. 

Wash.—Field v. Spokane, etc., R. Co., 
117 P. 228, 64 Wash. 445. 

78. Minn.—^Flaherty v. Minneapolis, 
etc., R. Co., 40 N.W. 160, 39 Minn. 
328, 12 Am.S.R. 654, 1 L.R.A. 680. 

45 C.J. p 1030 note 20. ' 

79. N.Y.—Ward v. International R. 
Co., 99 N.E. 262, 206 N.Y. 83, Ann. 
Cas.l914A 1170. 

46 C.J. p 1030 notes 20 [a], 21. 

80. U.S.—Long Island R. Co. v. Uar- 
nell, K.T., 221 F. 191, 136 C.C.A. 1— 
Robinson v. Detroit, etc., Steam 
Nav. Co., Mich., 73 F. 883, 20 C.C. 
A. 86. 

81. Ky.—Louisville Taxicab & 
Transfer Co. v. Barr, 209 S.W.2d 
719, 307 Ky. 28. 

45 C.J. p 1032 note 37. 

Imputation of contributory negli¬ 
gence of operator of vehicle to 
occupant engaged, in common or 
joint enterprise with operator gen¬ 
erally see supra subdivision c of 
this section. 

82. U.S.—Southern Pac. Co. v. 
Wright, Cal., 248 F. 261, 160 C.C.A. 
339. 

Puerto Rico. — Morales v. San Juan. 
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Light, etc., Co., 4 Puerto Rico Fed. 
361. 

42 C.J. p 1178 note 3. 

88 . Pa.—Dryden v. Pennsylvania R. 
Co., 61 A. 249, 211 Pa. 620. 

84. Neb.—Hofrichter v. Kiewit-Con- 
don-Cunningham, 22 N.W.2d 703, 
147 Neb. 224, 164 A.L.R. 1256. 

N.T.—Harding v. New York, 168 N. 
Y.S. 265, 181 App.Div. 251. 

Pa.—Donnelly v. Philadelphia, etc., 
R. Co., 53 Pa,Super. 78. 

42 C.J. p 856 note 68 [cj, p 1178 note 
2—45 ax p 1031 note 24. 

85. Minn.—^Kalland v. Brainerd, 169 
N.W. 475, 141 Minn. 119. 

86 . U.S.—Miller v. Union Pac. R. 
Co., Mo., 54 S.Ct. 172, 200 U.S. 227, 
78 L.Ed. 285—Bastian v. Baltimore 
& O. R. Co., C.C.A.Pa., 144 P.2d 120 
— Baltimore & O. R. Co. v. Green, 
C.C.A.W.Va., 136 P.2d 88—Garcia 
V. American R. Co. of Porto Rico, 
C.C.APuerto Rico, 127 P.2d 433—* 
Jaggers v. Southeastern Grey¬ 
hound Lines, C.C.A.Tenn., 126 F.2d 
762—Illinois Cent. R. Co. v. Sigler, 
C.C.ATenn., 123 F.2d 279—Vassey 
V. Standard Oil Co. of Kentucky, C. 
C.A.Ga.. 119 P,2d 589—Constantine 
V. Pennsylvania R. Co., C.C.A.Ind., 
114 F.2d 271—^Atlantic Greyhound 
Corporation v. Loudermilk, C.C.A. 
Ga., 110 P.2d 596—Woods v. Gettel- 
finger, C.C.A.Ga., 108 P.2d 649— 
Schwarz v. Fast, C.C.A.Neb., 103 F. 
2d 865—Probert v. Chicago, I. & L. 
Ry. Co., C.C.A.I1L. 93 P.2d 259— 
Higgins V. Ledo, C.C.A.N.H., 66 F.2d 
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High Point, T. & D. R. Co., 159 S. 

! Ef. 327, 201 N.C. 102—Smith v. At- 
I Jantic & Y. Ry. Co., 156 S.E. 508, 
200 N.C, 177—McGee v. Warren, 
153’ S.E. 162, 198 N.C. 672—Dickey 
V. Atlantic Coast Line R. Co., 147 

S. E. 15, 196 N.C. 726—Pusey v. At¬ 
lantic Coast Line R. Co., 106 S.E* 
452, 181 N.C. 137. 

N.D.—^Wilson v. Oscar H. Kjorlie Co.^ 

. 12 N.W.2d 526, 73 N.D. 134—Bagan 
V. Bitterman, 259 N.W. 268, 65 N.Di 
429—Billingsley v. McCormick 

Transfer Co., 228 N.W: 427, 58 N,D. 

■ 921. ' ’ ■■ 

Ohio.—Bush V. Harvey Transfer Oo.,. 
67 N.E.2d 851, 146 Ohio St^ 657— 
Blackford v. Kaplan, 20 N.E.2d 522,. 
135 Ohio St. 268—Ohio Bell Tele¬ 
phone Co. V. Lung, 196’ N.E. 371,. 
129 Ohio St. 505—Myers v. Noffdlk 
& W. Ry. Co., 172 N.E. 666, 1'2^ 
Ohio ‘Si 557—Hocking Valley -Ry.. 
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Co. V. Wykle, 171 K.EL 860, 122 
Ohio St- 301—Ransom v. Feeney, 
76 X.E.2d 90S, 81 Ohio App. 7— 
Strouse v. Baltimore & O. R. Co., 
64 X.E.2d 257, 76 Ohio App. 327— 
Collins V, Pennsylvania R. Co., 63 
X.E.2d 225, 76 Ohio App. 115—IMor- 
gan V. Hunsicker, App., 60 X.E.2d 
509—Miller v. City of Dayton, 41 
X.E.2d 728, 70 Ohio App. 173— 
Kuessner v. Cincinnati St. Ry. Co., 
App., 34 K‘.E.2d 275—Kramers v. 
Chesapeake & O. Ry. Co., 22 X.E. 
2d 227. 60 Ohio App. 556—Short v. 
Pennsylvania R. Co., 187 N.E. 737, 
46 Ohio App. 77—Baltimore & O. 
R. Co. V. Brown, 173 N.E. 298, 36 
Ohio App. 404—Community Trac¬ 
tion Co. V. Konte, 172 N.E, 533, 35 
Ohio App. 361, affirmed 172 X.E. 
442. 122 Ohio St. 514—City of 

Hamilton v. Dilley, 166 N.E. 147, 
30 Ohio App. 558, affirmed 165 N.E. 
713. 120 Ohio St. 127. 

Ofcl.—Shayler v. West, 185 P.2d 957, 
199 Okl. 386—Midland Val. R. 
Co. V. Pettie, 162 P.2d 543, 196 Okl. 
52—Phillips V. Ward, 157 P.2d 450, 
195 Okl. 315—Eagle-Picher Mining 
& Smelting Co. v. Drink-wine, 141 
P.2d 66, 192 Okl. 662—Union 

Transp. Co. v. Lamb, 123 P.2d 660, 
190 Okl. 327—Banta v. Hestand, 75 
P.2d 415, 181 Okl. 551—Sand 

Springs Ry. Co. v. McWilliams, 38 
P.2d 539, 170 Okl. 85—Shefts Sup¬ 
ply Co. V. Purkapile, 36 P.2d 275, 
169 Okl. 157. 

Or.—Holzhauser v. Portland Traction 
Co.. 169 P.2d 127, 178 Or. 607— 
Whiting v. Andrus, 144 P.2d 501, 
173 Or. 123—^Andersen v. Southern 
Pac. Co., 106 P.2d 1048, 165 Or. 368 
—Krause v. Southern Pac. Co., 295 
P. 966, 135 Or- 310. 

Pa.—Scerca v. Philadelphia Transp. 
Co., 42 A.2d 593, 352 Pa, 152— 
Valera v. Reading Co., 36 A. 2d 644, 
349 Pa, 123—Anstine v. Pennsyl¬ 
vania R, Co., 20 A.2d 774, 342 Pa. 
423—Maio v. Fahs, 14 A-2d 105, 
339 Pa. ISO—Reilly v. City of Phil¬ 
adelphia, 195 A- 897, 328 Pa. 563— 
Keck V. Philadelphia Rapid Transit 
Co., 171 A. 478, 314 Pa. 389—Alio 
V, Pennsylvania R. Co., 167 A. 326, 
312 Pa. 453, 90 A.L.R. 980—Rich¬ 
ards V. Warner Co., 166 A. 496, 311 
Pa.. 50, 87 A.L.R. 1559—Brown v. 
Reading Co., 166 A. 856, 310 Pa. 516 
—Harkins v. Somerset Bus Co., 162 
A- 163, 308 Pa. 109—Cormican v. 
Menke, 159 A. 36, 306 Pa. 156— 
Galliano v. East Penn Electric Co., 
154 A. 805, 303 Pa. 498—Campagna 
V. Lyles, 148 A. 527, 298 Pa. 352— 
Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 245—O’Hagan v. By¬ 
ron, 33 A.2d 779, 163 Pa,Super. 372 
—^Blaskey v. Pennsylvania R- Co., 
10 A.2d 891, 138 Pa.Super. 465— 
Keller v. Keystone Furniture Co., 1 
A.2d 562, 132 Pa.Super. 547—Mc- 
Dougall V. Schaab, 178 A. 168, 117 
Pa-Super. 285—Lits v. Philadelphia 
Rapid Transit Co„ 97 Pa.Siiper. 344 


—^Anstine v. Pennsylvania R. Co., 
Com.Pl., 52 Dauph.Co. 372—Brown 

V. Bauer, Com.Pl., 28 Erie 179, 60 
York Leg-Rec. 17—^Leach v. Scran¬ 
ton Transit Co., Com.Pl., 60 Lack. 
Jur, 69—Siegfried v. Lehigh Valley 
Transit Co., Com.Pl., 18 Lehigh Co. 
Leg.J. 136, affirmed 6 A.2d 97, 334 
Pa. 3!5—Stermer v. C. R. R. of 
N.J.. Com.Pl., 37 Luz.Leg.Reg. 141 
—Samuel v. City of Wilkes-Barre, 
Com.Pl., 33 Luz.Leg.Reg. 405—Mc- 
Clung V. Grim, Com.Pl., 62 York 
Leg.Rec. 13. 

R. I.—Alphonso v. Curran, 157 A. 576, 
52 R.I. 95—Zannelle v. Pettine, 155 
A. 236, 51 R,I. 359—Riccio v. Gins¬ 
berg, 139 A 652, 49 R.I. 32, 62 A. 
L.R. 967. 

S. C.—Crapse v. Southern Ry. Co., 21 
S.E.2d 737, 201 S.C. 176—Hunsuck- 
er V. State Highway Department, 
189 S.E. 652, 182 S.C. 441—Funder¬ 
burk V. Powell, 187 S.E. 742, 181 S. 
C. 412—Boher v. Southern Ry. Co., 
149 S.E. 257, 151 S.C. 459. 

S.D.—Schumacher v. Storberg, 7 N. 

W. 2d 141, 69 S.D. 103—Scheuring 
V. Northern States Power Co., 294 
N.W. 175. 67 S.D. 484—Aaker v. 
Quissell. 244 N.W. 889, 60 S.D. 513 
—Holdhusen v. Schaible, 244 N.W. 
392, 60 S.D. 275. 

Tenn.—Snyder v. Missouri Pac. R. 
Co., 192 S.W.2d 1008. 183 Tenn. 471 
—Gulf, M. & O. R. Co. V. Under¬ 
wood, 187 S.W,2d 777, 182 Tenn. 467 
—^Morgan v. Tennessee Cent. Ry. 
Co,, App., 216 S.W.2d 32—Thomp¬ 
son V. Hawes, 162 S.W.2d 71, 26 
Tenn.App. 581—City of Nashville 

V, Brown, 157 S.W.2d 612, 25 Tenn. 
App. 340—Webster v. Trice, 133 S. 

W. 2d 621, 23 Tenn.App. 365—Cald¬ 
well V. Hodges, 77 S.W.2d 817, 18 
Tenn.App. 355—^Kroger Grocery & 
Baking Co. v. Addington, 74 S.W.2d 
650, 18 Tenn.App. 191—Brown v. 
Wallace, 15 Tenn.App. 187—Louis¬ 
ville & N. R. Co. V. Tracey, 12 
Tenn.App. 167—Southern Ry. Co. v. 
Harris, 9 Tenn.App. 589—Tennes¬ 
see Cent. Ry. Co. v. Melvin, 5 Tenn. 
App. 85—^Tennessee Cent. Ry. Co. 
V. Schutt, 2 Tenn.App. 514 — Davis 

V. Farris, 1 Tenn.App. 144. 

Tex.—Garcia v. Moncada, 94 S.W.2d 
123, 127 Tex. 453—Texas Mexican 
Ry. Co. V. Hoy, Com.App., 24 S.W. 
2d 18—Langham v. Talbott, Civ. 
App., 211 S.W.2d 987, error refused 
no reversible error—^Tippit v. Goh- 
man, Civ.App., 145 S.W.2d 908, er¬ 
ror dismissed. Judgment correct— 
Justiss V. Naquin, Civ.App., 137 S. 

W. 2d 72, error dismissed. Judgment 
correct—^Lincoln v. Stone, Civ.App., 
42 S.W.!2d 128, reversed on other 
grounds, Com.App., 69 S.W.2d 100— 
Texas Interurban Ry. v. Hughes, 
Civ App., 34 S,W-2d 1103, affirmed 
Texas Interurban Ry. Co. v. 
Hughes, Com.App-, 53 S.W.2d 448— 
Offer V. Swancoat, Civ.App., 27 S. 
W.2d 899, error dismissed—^Bolt- 
inghouse v. Thompson, Civ.App., 12 
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S.W. 2d 253—Tturria v. Everton, 
Civ.App., 4 S.W.2d 211, error dis¬ 
missed—Jacobs V. Goings, Civ. 
App., 3 S.W.2d 535, error dismissed 
—Southwestern Bell Telephone Co. 
v. Doell, Civ.App., 1 S.W.2d 501. 
Utah.—Earle v. Salt Lake & Utah R. 
Corp.. 165 P.2d 877, 109 Utah 111 
—Caperon v- Tuttle, 116 P.’2d 402, 
100 Utah 476, 135 A.L.R. 139v— 
Balle V. Smith, 17 P.2d 224. 81 
Utah 179—Moss v. Taylor, 273 P. 
515, 73 Utah 277—Haarstrich v. 

Oregon Short Line R. Co., 262 P. 
100, 70 Utah 552. 

Vt.—Hall V. Boyce, 192 A 193, 109 
Vt. 99—Senecal v. Bleau, 189 A. 
139, 108 Vt. 486—Leclair v. Bou¬ 
dreau, 143 A 401, 101 Vt. 270, 63 
AL.R. 1427. 

Va.—Ransome v. Pankey, 62 S.E.2d 
97, 189 Va 200—Chesapeake & O. 
Ry. Co. V. Folkes, 18 S.E.2d 309, 
179 Va. 60—Carroll v. Hutchinson, 
200 S.E. 644, 172 Va 43—Stallard 
V. Atlantic Greyhound Lines, 192 S. 
E. 800, 169 Va 223—Brown v. Par¬ 
ker, 189 S.E. 339, 167 Va 286— 
Johnston v. Kincheloe, 180 S.E. 540, 
164 Va '370—Miles v. Rose. 175 S. 

I E. 230, 16:2 Va. 57‘2—Linton v. Vir¬ 
ginia Electric & Power Co., 174 S.E. 
667, 162 Va 711—-Virginian Ry. Co. 
V. Bacon, 157 S.E. 789, 156 Va. 337 
—Norfolk & W. Ry. Co. v. Wellons' 
Adm’r, 154 S.E. 575, 155 Va. 218’- 
Chesapeake & O. Ry. Co. v. Hewin, 
148 S.E. 794, 162 Va 649—Norfolk 
& P. B. L. R. Co. V. Parker, 147 S. 
B. 461. 162 Va. 484—Seaboard Air 
Line Ry. Co. v. Terrell, 141 S.E. 
231, 144 Va 344, followed in Sea¬ 
board Air Line Ry. Co. v. Twine, 
141 S.E. 236, 149 Va. 362, and Sea¬ 
board Air Line Ry. Co. v. Huling, 
141 S.E. 237, 149 Va 360. 

Wash.—Boyle v. Lewis, 193 P.2d 332. 
30 Wash.2d 665—Gavin v. Everton, 
144 P.2d 735, 19 Wash.2d 785— 
Herndon v. City of Seattle, 118 P. 
2d 421, 11 Wash.2d 88—Bernard v. 
Portland Seattle Auto Freight, 118 
P.2d 167, 11 Wash.2d 17—Justice 
V. Lavagetto, 113 P.2d 1025, 9 

Wash.2d 77—-Winston v. Bacon, 111 
P.2d 764, 8 Wash.2d 216—Weaver 
V. McClintock-Trunkey Co., Ill P. 
2d 570, 8 Wash.2d 154, opinion ad¬ 
hered to 114 P.2d 1004, 8 Wash.2d 
164—Bates v. Tirk, 31 P.2d 525, 
177 Wash. 286—Graves v. Mickel, 
29 P.2d 405, 176 Wash. 329—Mc¬ 
Cormick V. Hannenberg, 15 P.2d 
939, 170 Wash. 133—Haaga v. Sagi¬ 
naw Logging Co., 5 P.2d 505, 166 
Wash, 367, affirmed 14 P.2d 66, 169 
Wash. 547, and petition granted 15 
P.2d 655, 170 Wash. 93—Shirley v. 
American Automobile Ins. Co., 300 
P. 156, 163 Wash. 136—Sanderson 
V. Hartford Eastern Ry. Co., 294 
P. 241, 159 Wash. 472—^Reamer v. 
Walter H. C, Griffiths, Inc., 291 P. 
754, 158 Wash. 665. 

W.Va.—Tawney v. Kirkhart, 44 S.B. 
i2d 634—Gilkerson ▼, Baltimore & 
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O. R. Co., 41 S,B.2d 188, 129 W.Ya. 
649—Gilmer v. Janutolo, 182 S.E. 
■572, 116 W.Va. 500—Jones v. Vir- 
^nian R. Co., 177 S.E. 621, 115 W. 
Va. 665. 

Wls.—^Hynek v. Milwaukee Automo¬ 
bile Ins. Co., Lfimited, Mutual, 11 
N.W-2d 352, 243 Wis. 591—Walker 

V. Kroger Grocery & Baking Go., 
252 N.W. 721, 214 Wis. 519, 92 A.Lr. 
R. 680—Haines v. Duffy, 240 N. 

W. 152, 206 Wis. 193—McCumber v. 
Rovelsky, 233 N.W. '627, 203 Wis. 
15—Bennett v. Nebel, 226 N.W, 
395. 

Wyo.—^Hester v. Coliseum Motor Co., 
285 P. 781, 41 Wyo. 345. 

42 C.X p 1178 note 5—45 C.J. p 1032 
note 43, p 1034 note 44—52 C.J. p 
317 note 22. 

Guest on bicycle 

Conn.—Johnson v. Shattuck, 3 A,2d 
229, 125 Conn. 60. 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

N.J.—Sharkey v. Herman Bros., Inc., 
127 A. 525. 

N.C.—Hensley v. Briggs, 52 S.E.2d 5, 
230 N.C. 114. 

Minor guest 

Ky.—^Kentucky Utilities Co. v. Sapp's 
Adm'r, 60 S.W.2d 976, 249 Ky. 406. 
N.T.—Naylon v. State, 40 N.Y.S.2d 
587—Hazzard v. State, 23 N.Y.S.2d 
29. 

Ohio.—Collins v. Pennsylvania R. Co., 
63 N.E.2d 225, 76 Ohio App. 115— 
Ruffo V. Randall, 52 N.E.2d 750, 
72 Ohio App. 396—Danner v. Avery, 
168 N.E. 52, 32 Ohio App. 301. 

Utah.—Haarstrich v. Oregon Short 
Line R. Co., 262 P. 100, 70 Utah 
552. 

Va—Johnson v. Richmond, P. & P. 

R. Co., 169 S.E. 603, 160 Va 766, j 
Wash.—Stack v. L. J. Dowell, Inc., 
19 P.2d 125, 172 Wash. 9. 

Occupant of boat 

U.S.—The Quinette v. Bisso, La, 13’6 
P. 825, 69 C.C.A 503, 5 L.R.A.,N.S., 
303, certiorari denied 26 S.Ct. 746, 
199 U.S. 606, 50 L.Ed. 330. 

La—Ryan v. Dendinger, Inc., App., 

9 So.2d 849. 

•45 C.J. p 1032 note 43 [a] (3), (4). 

^Passenger on motorcycle 

-A-la—Utility Trailer Works v. Phil¬ 
lips, 29 So.2d 289, 249 Ala. 61. 

Cal.—Thompson v. Fitzgerald, 271 
P. 1072, '205 Cal. 563. 

Ill.—^Pugett V. Murray, 35 N.E.2d 
946, 311 IlLApp. 323. 

Iowa—^Williams v. Kearney, 278 N- 
W. 180, 224 Iowa 1006. 

■Or.—^Diller v. Riverview Dairy, 288 
P. 401, 133 Or. 442. 

Va.—Gaines v. Campbell, 166 S.E. 

704, 1.59 Va 504. 

42 C.J. p 1178 note 5 [a]. 

Pider on sled 

Iowa—Roennau v. Whitson, 175 N.W. 
849, 188 Iowa 138. 


Pa.—Kovacs v. Ajhar, 196 A. 876, 130 
Pa Super. 149. 

Owner as guest of bailee 

(1) Under certain conditions, an 
owner of an automobile may be a 
guest of a bailee, and the bailee’s 
negligence in driving the automobile 
will then not be imputed to the own¬ 
er.—Gorman v. Bratka, 298 N.W. 691, 
139 Neb. 718, modified on other 
grounds 300 N.W. 807, 140 Neb. 575. 

(2) Bailment created by delivering 
car for repairs was not terminated, 
with respect to defense of joint en¬ 
terprise, when accident occurred, in¬ 
juring owner, who came to get car 
and was sitting beside company's 
agent who was driving car to dis¬ 
cover whether noise therein was 
eliminated.—Brown v. Crescent Nut 
& Chocolate Co., 165 A. 743, 310 Pa. 
489. 

■Voluntary, unconstrained, and non¬ 
contractual surrender of all care 

(1) In at least one jurisdiction 
there was authority to the effect 
that the negligence of the driver was 
imputed to a guest who had sur¬ 
rendered all care of himself to the 
driver.—Monaghan v. Keith Oil Cor¬ 
poration, 183 N.E. 252, 281 Mass. 129 
—Anthony v. Boston & M. R. R., 177 
N.E. 564, 27'6 Mass. 392. 

(2) But this doctrine has been ex¬ 
pressly repudiated, and rule is that 
where guest in private conveyance, 
being of sufficient age and capacity 
to exercise care for his own safety 
and being in none of relationships 
to driver such as master or partici¬ 
pant in joint enterprise that would 
permit driver’s negligence to he im¬ 
puted to him, is injured because of 
concurrent negligence of driver, re¬ 
covery from third person depends on 
whether guest was contributorily 
negligent.—Bessey v. Salemme, 19 N. 
E.2d 75, 302 Mass. 188, 123 A.L.R. 
1156. 

Wilful and wanton misconduct of 
driver 

Pact that driver of automobile in 
which guest was riding when injured 
in collision with two other automo¬ 
biles may have been guilty of willful 
and wanton misconduct which was 
proximate cause of injury would not 
preclude guest from recovering from 
driver of other automobile, even 
though he may have been guilty of 
mere negligence proximately contrib¬ 
uting to injury.—^Hoesel v. Cain, 53 
N.E.2d 165, 222 Ind. 330, rehearing 
denied 53 N.E.2d 769, 222 Ind. 330. 

Knowledge of driver not imputed to 
passenger 

Ohio.—Stoops V. Youngstown Subur¬ 
ban Transp. Co., 169 N.E. 456, 121 
Ohio St. 437. 

Dsdver lield not guilty of negligence 
imputable to passenger 
Miss.—^Moore v, Johnson, 114 So. 734, 
148 Miss. 827. 
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In Michigan 

(1) The rule of the text now pre¬ 
vails.—^White V. Huffmaster, 32 N.W. 
2d 447, 321 Mich. 225—Koob v. City 
of Lansing, 32 N.'W.2d 373, 321 Mich. 
150—^Vukich V. City of Detroit, Dept, 
of St. Rys., 28 N.W.2d 894, 318 Mich- 
515—Herman v. Metal Office Furni¬ 
ture Co., 26 N.W.2d 752, '317 Mich. 
185—Simmons v. Rubin, 22 N.W.2d 
264, 314 Mich. 183—Mitchell v. De 
Vitt, 21 N.W.2d 111, 313 Mich. 428 
—Bricker v. Green, 21 N.W.2d 105, 
313 Mich. 218, 163 A.L.R. 697. 

(2) Formerly the negligence of the 
driver of a private conveyance in 
which a person of mature years was 
riding as a voluntary passenger or 
guest was imputed to the latter. 

U.S.—Rehm v. Interstate Motor 

Freight System, O.C.A.Mich., 133 P. 
2d 154. 

Mich.—Goff V. Brewster, 14 N.W.2d 
792, 309 Mich. 89—Wimmer v. Col- 
man, 12 N.W.2d 378, 307 Mich. 413 
—Perhaska v. Silberg, 4 N.W.2d 
462, 302 Mich. 47—^Wilson v. Cor¬ 
win. 300 N.W. 857, 299 Mich. 494 
—Gallagher v. Walter, '299 N.W. 
811, 299 Mich. 69—Schuckert v. 
Berdan Bread Co., 299 N.W. 115, 
298 Mich. 379—Taylor v. William¬ 
son, 298 N.W. 521, 298 Mich. 251— 
Pierson v. Bailey Products Co., 298 
N.W. 518, 298 Mich. '243—Meehl v. 
Barr Transfer Co., 296 N.W. 844, 
29'6 Mich. 697—Bushie v. Johnson, 
295 N.W. 538, 296 Mich. 8—Plaskett 

V. Van Buren County Road Com¬ 
mission, 294 N.W. 95, 295 Mich. 54 
—^Ashworth v. City of Detroit, 292 
N.W. 345, 293 Mich. 397—Holley 

V. Farley, 287 N.W. 341, 289 Mich. 
676—Nelson v. Linderman, 284 N. 

W. 693, 288 Mich. 186—Haney v. 
Beisel, 283 N.W. 43, 287 Mich. 239 
—Clark V. Jackson, 282 N.W. 175, 
286 Mich. 355—Wallis v. Cox, 281 
N.W. 543, 286 Mich. 76—^Koehler v. 
Thom, 281 N.W. 336, 285 Mich. 593 
—Butler v. Jones, 276 N.W. 474, 
282 Mich. 346—Crook v. Eckhardt, 
275 N.W. 739, 281 Mich. 703—Losey 
v. Welters, 270 N.W. 735, 278 Mich. 
422—Hickey v. Bmith, 2-68 N.W. 
833, 277 Mich. 123—Plantz v. Im¬ 
perial Oil Corporation, 267 N.W. 
738, 275 Mich. 570—Donnelly v. 
Chulski, 265 N.W. 513. 275 Mich. 
22—^Proctor v. Grand Trunk West¬ 
ern R. Co., 263 N.W. 756, 273 Mich. 
619—^Hale v. Cooper, 261 N.W. 54, 
271 Mich. 348, opinion adhered to 
263 N.W. 769, 271 Mich. 348— 
Greenfield v. Duluth, S. S. & A. 
Ry. Co., 256 NW. 438, 268 Mich. 
277—Caswell v. New York Cent. 
R. Co., 248 N.W. 641, 263 Mich. 18 
—^McKelvey v. Hill, 242 N.W. 822, 
259 Mich, 16—^Luck v. Gregory, 
241 N.W. 862, 257 Mich. 562, mod¬ 
ified on other grounds and rehear¬ 
ing denied 244 N.W. 155, 257 Mich- 
*562—^Humphrey v. Wayne County, 
241 N.W. 212. 257 Mich. 398—Har- 
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to exercise sufficient care to avoid its consequenc¬ 
es;^^ and, in accordance with the general rule, it 
is held that the negligence of the operator or driver 
of a vehicle is not imputable to a guest riding with 
him unless such negligence is the sole cause of the 
accident.^® 


In order to create the imputation of negligence 
the passenger must have assumed control and di¬ 
rection of the vehicle,®^ or must have some right to 
a voice in the control, management, or direction of 
the \"ehicle.^^^ Merely making suggestions as to the 


rison v. EJiy?t<‘rn Mif*hignn Motor 
Bus Co., r41 X.W. :ni, 2r.7 Mich. 
329—Frisorgor v. 220 X.W. 

92C, 251 Mich. 121—Ackorman v. 
Michigan Cent. R. Ca, 229 X.W. 
445, 249 Mich. 692—Ruth v. Vroom, 
222 X.W. 155. 24.5 Mich. SS. 62 
A.Li.R. 1528—Kneoshr’w v. TJ^troit 
United R.aiiway. 125 X.W. fM.3, 169 
Mich. 607. 

Ohio.—Shaft'er v. New York Cent. H. 
Co., 34 X.E.2d 7:*2. 66 Ohio App- 
417, applying Michigan law. 

42 C..T. p S54 nr,te 67, p 1179 note 8 
—45 C.J. p 1034 note 50. 

(3) Michigan guest act did not 
abrogate th<; rule. 

U. S.—Rehm v. Interstate Motor 

Freight System, C.C.AAIich., 133 , 
P.2d 1.54. i 

Mich.—Moore v. U. S. Truck Co., 244 i 
X.W. 22S, 260 Mich, 50. 

(4) The rule was not applied in 
cases governed by the law of other 
jurisdictions.—Laughlin v. Michigan 
Motor Freight Lines, 2C8 N.W. 887, 
276 Mich. 545—Lskovitz v. Berger, 
26S N.W. 883, 276 Mich. 536—iSnyder 

V. Johnson, 249 X.W. &56, 2$4 Mich. 
286. 

(5) The doctrine had no applica¬ 
tion to passengers for hire.—Sim¬ 
mons V. Rubin, 22 N.W.2tl 2G4, 314 
Mich. 183—Crook v. Eckhardt, 275 
XAV. 739, 281 Mich. 703—Calloway 

V. Detroit United R. Co., 134 N-W. 
10, 168 Mich. 343. 

(6) A fellow employee was held 
not a passenger for hire within the 
Qualification of the general rule.— 
Rehm v. Interstate Motor Freight 
System, C.C.AMich., 133 F.2d 154. 

(7) Xor did the rule apply to mi¬ 
nors.—Sedorchuk v. Weeder, 18 N.W. 
2d 397, 311 Mich, 6—Goodrich v. Kal¬ 
amazoo County, 8 N.W.2d 130, 304 
Mich. 442—Stabler v. Copeland, 7 N- 

W. 2d 122, 304 Mich. 1—Valenti v- 
Mayer, 4 N.W.2d 5, 301 Mich. 551— 
Jenks V. Ingham County, 2S6 N.W. 
93, 288 Mich. 600—Fabiano v. Carey, 
271 N.W. 754, 279 Mich. 269—Collar 

V. Maycroft, 264 N.W. 407, 274 Mich. 
376—Meisenheimer v. Pullen, 260 N- 

W. 756, 271 Mich. 509—Balcer v. 

Pere Marquette Ry. Co., 254 N.W. 
198, 266 Mich. 538—Kucheinski v. 

Curtisj 231 N.W. 569, 251 Mich. 210 
—Fairchild v. Detroit, G. H. & M. 
Ry. Co„ 230 N.W. 167, 250 Mich. 252 
—Michelsen v. Wabash R. Co., 225 
N.W. 4SI. 247 Mich. 383—Shanks v. 
Durgis, 263 N.W. 759, 273 Mich. 635 
—^McParlan v. Grand Trunk Western 


] R. Co.. 263 N.W. 7.34. 273 Mich. 527 
j —42 C.J. p 1179 note 11. 

! (8) FurthernrK>re the rule was not 

! applied in the case of an employer 
and employee when the employer was 
\ driving.—Robertson v. United Fuel, 
j etc., Co., 1S7 N.W. 300, 218 Mich. 271. 
j (9) Where two fellow servants, 

' having duties to perform, the one 
I wholly distinct from the other, were 
severally engaged in the performance 
of such duties, the contributory neg¬ 
ligence of the one driving the vehicle 
was not imputed to the other under 
the rule.—Skvarce v. Sales Necessi¬ 
ties, 255 NAV. 32S, 267 Mich. 540— 
Grand Rapids v. Crocker, 1S9 N.W. 
221, 219 Mich. 178—42 C.J. p 1179 
note 13. 

(10) The fact that the automobile 
in which guest was riding was en¬ 
titled to a technical right of way 
was not determinative of whether its 
driver was guilty of negligence.— 
Stuck V. Tice, 2S9 N.W. 225, 291 Mich. 
4S0. 

(11) The so-called rule of imputed 
negligence has not been renounced, 

I however, where the driver of the au¬ 
tomobile was under the control of 
the injured passenger.—Parks v. 
Pure Marquette Ry. Co., 23 N.W.2d 
106, 315 Mich, 38. 

87. Ky.—Hogle’s Guardian v. Wolf- 
zorn, 58 S.W.2d 577, 248 Ky. 396 
—Cox’s Adm’r v. Cincinnati, N. O. 
& T. P. Ry. Co., 37 S.W.2d 859, 238 
Ky. 312. 

La.—Waters v. Meriwether Transfer 
Co., 137 So. 578, IS La.App. 18. 
Tex.—Texas Interurban Ry. v. 
Hughes, Civ.App., 34 S.W.2d 1103, 
affirmed, Com.App., Texas Interur¬ 
ban Ry, Co. V. Hughes, 53 S.W.2d 
.44S. 

88. Colo.—Forsythe v. McCarthy, 57 
P.2d 1, 9S Colo. 399. 

Iowa.—Albert v. Maher Bros. Trans¬ 
fer Co., 243 N.W. 561, 215 Iowa 
197. 

Ky.—IVIazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 295 Ky. 1—Louis¬ 
ville & N. R. Co. V. Hadler’s Adm'r, 
106 S.W.2d 106, 269 Ky. 115—Pa¬ 
ducah Coca-Cola Bottling Co. v. 
Reeves, 88 S.W.2d 39, 26l I-Cy. 539 
—Hunt-Porbes Const. Co. v. Jor¬ 
dan’s Adm’x, 63 S.W.2d SOI, 250 Ky. 
455—Drury v. Pranke, 57 S.W.2d 
969, 247 Ky. 758, 88 A.L.R. 917— 
Wallis V. Illinois Cent. R. Co., 56 
B.W.2d 716, 247 Ky. 70—Consolidat¬ 
ed Coach Corporation v, Hopkins’ 
Adm'r, 37 S.W.2d 1, 238 Ky. 136. 
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Tex.—^Schuhmacher Co. v, Holcomb, 
177 S.W.2d 951,.142 Tex. 332—Hol¬ 
land V. De Leon, Civ.App., 118 S. 
W.2d 489, error refused—South¬ 
western Bell Telephone Co. v. Per¬ 
ris, Civ.App., 89 S.W.2d 229, error 
dismissed—City of Pampa v. Todd, 
Civ.App., 11 S.W.2d. 247. ' 

Utah.—Nielsen v.' Ghristensen-Gard- 
ner, Inc., 38 P.2d 743, 85 Utah 79. 
Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223. 
Guest injured solely by reason of 
driver's negligence as not enti¬ 
tled to recover from: 

Driver of other motor vehicle see 
Motor Vehicles § 397. 

Railroad company see the C.J.S. ti¬ 
tle Railroads § 757, also 52 C.J. 
p 269 note 66 [a]. 

Driver’s negligence held not excused 
La.—Jones v. Holley, App., 156 So. 
819. 

89. U.S.—^^Stafford ' v. Roadway 

Transit Co., D.C.Pa., 70 P.Supp. 555, 
motion refused 73 F.Supp. 458, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 165 F.2d 
920. 

Cal.—Marchetti v. Southern Pac. Co., 
269 P. 529, 204 Cal. 679. 

La.—Riggs V. P. Strauss & Son, App., 
2 So.2d 501—Corpus JnJris quoted 
in Hogan v. New Orleans Public 
Service, 131 So. 756, 758, 16 La.App. 
637, rehearing denied 132 So. 425, 
16 La.App. 637. 

Pa.—Mork v. Caslov, 192 A. 903, 327 
Pa. 29S. 

Wis.—^Hynek v. Milwaukee Automo¬ 
bile Ins. Co., Limited, Mutual, 11 
N.W.2d 352, 243 Wis. 691. 

45 C.J. p 1034 note 45. 

Joint participation in operation 
Only where a guest or other per¬ 
son in an automobile who is not 
driving and is not the master br own¬ 
er or in control of the automobile 
jointly participates in automobile’s 
operation by having the right to 
dictate to the driver the manner, 
means, and method of its operation 
is the guest or such other person 
riding in the automobile chargeable 
with driver's negligence as imputed 
negligence.—Sheppard v. Georgia R. 
R. & Banking Co., 23 S.E.2d 441, 68 
Ga.App. 697. 

90. Or,—Holzhauser , v. , Portland 
Traction Co., 169 P..2d 127, 178 Or. 
607. 

Pa.—Valera v. Reading.Co., 36 A.2d 
644, 349 Pa. 123—Rodgers V. Sax¬ 
ton, 158 A. 166, 305’ Pa. 479, 80 A. 
L.R. 280—^Volz V. Dresser, 28 A.2d 
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route to be taken,or warning the driver of the 
danger, <^oes not amount to sufficient authority or 
control. Negligence is not imputed merely because 
the driver and the occupant had a common purpose 
in making the trip.^^ The fact that the occupant is 
a passenger at his own request does not change the 
rule,^*^ nor does the fact that he is riding without 
the knowledge of the driver.^^ The relation of 
principal and agent does not exist between a mere 
guest or gratuitous passenger and the operator of a 
conveyance.96 So, the fact that the guest's hus¬ 
band owned the vehicle and that the operator was 
driving at the owner’s request does not make the 
operator the agent of the guest^"^ or establish the 
guest’s right to share in the control of the vehi¬ 
cle. It has been said, however, that contributory 


negligence on the part of the driver may be im¬ 
puted to a guest who had knowledge of the facts 
constituting the negligence for a sufficient time pri¬ 
or to the accident to enable him to take steps to 
avoid it,or who joined with him in testing the 
danger.^ If the host, from drunkenness or other 
cause, is unfit to drive, and the guest is aware of 
that condition and voluntarily rides with the host, 
the negligence of the latter becomes the negligence 
of the guest.2 The circumstances under which the 
negligence of the driver of a private vehicle will be 
imputed to the passenger depend on the law of the 
state wherein the accident occurred.^ 

The negligence of the driver is not imputed to the 
passenger so as to bar recovery in an action by the 
passenger against the driver,^ even though the pas- 


493, I'oO Pa.Super. 371—Keller v. 
Keystone Furniture Go., 1 A.2d 562, 
132 Pa.Super. 547. 

SlC. —Funderburk v. Powell, 187 S.E. 
743, 181 S.C. 412. 

Tex.—Offer v. Swancoat, Com.App., 
27 S.W.2d 899, error dismissed. 

Va,—Carroll v. Hutchinson, 200' S.E. 
644, 172 Va. 43—Stallard v. Atlan¬ 
tic G-reyhound Lines, 192 S.E. 800, 
169 Va. 223—Brown v. Parker, 189 
S.E. 339, 167 Va. 286—Johnston v. 
Kincheloe, ISO S.E. 540, 164 Va. 
370—Oaines v. Campbell, 166 S.E. 
704, 1'59 Va. 504. 

G-overning- factor is not actual di- 
Tection and control of automobile 
but right to such direction and con¬ 
trol.—Cope V. Goble, 103 P.2d 598, 
•39 Cal.App.2d 448. 

Courtesy bailee 

A person borrowing an automobile 
'for a trip and permitting another to 
-drive was a courtesy bailee of owner 
-and as such stood in the same posi¬ 
tion as the owner would under the 
same circumstances as respects im- 
-puted negligence.—Cope v. Goble, su¬ 
pra. ■ -. 

91. Iowa.—Churchill v. Briggs, 282 
N.W. 280, 225 Iowa 1187. 

La.—Corpus Juris in. Hogan 

V. New Orleans Public Service, 131 
So, 756, 768, 16 La.App. 637, re¬ 
hearing denied 132 So. 425, 16 La. 
App. 637. 

N.T.—Zimmerman v. Tlnion R. Co., 
51 N.T.S. 1,-28 App.Eiv. 445. 

S.C.—Pun’der’burk v. Powell, 187 S- 
E. 742, ISI S.C. 412. 

92, La.— Corpus Juris (Quoted in 
Kogan V. New .Orleans Public Serv¬ 
ice, 131 So. 756, 758, 16 La.App- 
637, rehearing denied 132 So. 425, 
16 La.App. 637. 

'Pa.—^Eeller -v. Keystone Furniture 
Co., 1 A.2d 562, 132 Pa.Super. 547. 
Wis.—Hynek \v. Milwaukee Automo¬ 
bile Ins. Co., 'Limited, Mutual, 11 
N.W.2d 352, 243 Wis. 691. 

5 C;J. j) .WM. note i 


93. Colo.—Parker v. Hllom, 271 P. 
187, 84 Colo. 433. 

Piling notice of intention to marry 
Cal.—Morrissey v. Kirkelie, 42 P.2d 
361. 5 Cal.App.2d 183. 

Driver taking- guest to poker game 
Colo.—^Parker v, Ullom, 271 P. 187, 
84 Colo. 433. 

Shopping trip 

Pa.—Keller v. Keystone Furniture 
Co.. 1 A.2d 562, 132 Pa.Super. 547. 

94. Minn.—Faltico v. Minneapolis 
St. Ry. Co., 268 N.W. 857, 198 Minn. 
88 . 

Pa.—Mork v. Casiov, 192 A. 903, 327 
Pa. 298. 

45 C.J. p 1034 note 48. 

95. Ohio.—Cincinnati St. R. Co. v. 
Wright, 43 N.E. 6SS, 54 Ohio St. 
181, 32 L.R.A. 340. 

45 C.J. p 1034 note 49. 

96. Minn.—Shockman v. Union 
Transfer Co., 19 N.W.2d 812, 220 
Minn. 334. 

Wash.—Meath v. Northern Pac. Ry. 

Co., 36 P.2d 533, 179 Wash. 177. 
Wis.—^Hynek v. Milwaukee Automo¬ 
bile Ins. Co., Limited, Mutual, 11 
N.lV:2d 352, 243 Wis. 591—Van 

Gilder v. Gugel, 265 N.W. 706, 220 
Wis. 612, 105 A.L.R. 824. 

97. Pa.—Keller v. Keystone Furni¬ 
ture Co., 1 A.2d 562, 132 Pa-Sxiper. 
547. 

98. Pa.—Keller v. Keystone Furni¬ 
ture Co., supra. 

99. Ky.—Cox’s Adm'r v. Cincinnati. 
N. O. & T. P. Ry. Co., 37 S.W.2d 
859, 238 Ky. 312. 

-52 C.J. p 316 note 18. 

Contributory negligence of occupant 
of motor vehicles see Motor Vehi¬ 
cles §§ 486-492. 

Knowledge of violation of law 
One riding on a motorcycle as a 
guest is chargeable with operator's 
contributory negligence, where guest 
knows that operator is not within 
tLe law with respect to headlights j 
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and speed.—Allen v. Porter, 143 P.2d 
328, 19 Wash.2d 503. 

1. Pa.—Rhodes v. Pennsylvania R. 
Co., 147 A. 854, 298 Pa. 101—Joseph 
v. Pittsburgh & W, Va. Ry., 144 A. 
139, 294 Pa. 315—Cunningham v. 
Pennsylvania R. Co., Com.Pl., 58 
York, 49, reversed on other grounds 
43 A.2d 825, 352 Pa, 571. 

“The negligence of a passenger, 

' if it exists, is not the negligence of 
; the driver, imputed to the passeri-* 
! ger as such, but must be found in 
the passenger's own conduct in join¬ 
ing with the driver in testing a man¬ 
ifest danger arising out of the driv- 
' er’s operation of the vehicle when 
the passenger has ample opportunity 
to control the situation but sits with¬ 
out protest and permits himself to 
be driven to his injury.'’—Scez'ca v. 
Philadelphia Transp. Co., 42 A.2d 
593, 594, 352 Pa. 152. 

2. Miss.—Chapman v. Powers, 116 
So. 600, 150 Miss. 687. 

Riding with reckless, inexperienced, 
or intoxicated driver as contribu¬ 
tory negligence on part of occu¬ 
pant of motor vehicle generally see 
Motor Vehicles § 492. 

3. U.S. —Marcus v. Forcier, C.C.A. 
Mass., 38 F.2d 8. 

4. N.T.—^Webb v. Elmira Water, 
Light & R. Co., 258 N.T.S. 892, 
144 Misc. 506. 

Pa.—^Hopshire v. Tesenosky, 43 A.2d 
351, 157 Pa,Super. 545. 

Self-invited guest 

Negligence of defendant in sole 
control of automobile could not be 
imputed to self-invited guest not 
engaged in joint enterprise.—Higgins 
V. Metzger, 143 A. 394, 101 Vt. 28*5-. 

Negligence of unlicensed driver is 
not as matter of law imputable to 
licensed driver riding with him as 
required by statute.—^Round v. Pike,. 
148 A. 283, 102 Vt. 324. 

Brother-in-law 

(1) As respects imputation of 
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senger is the owTier of the vehicle,^ at least where 
the owner has loaned his vehicle and relinquished 
the right to direct the manner and method of its 
use.® A statute providing that the contributory neg¬ 
ligence of the person operating any vehicle shall be 
imputed to every occupant thereof, but not to pas¬ 
sengers paying fare and riding in a motor vehicle 
regularly used for public hire, has been held in- 

valid.7 

Common or joint enterprise. In accordance with 


the general rules stated supra subdivision c of this 
section with respect to what constitutes a joint en¬ 
terprise between occupants of conveyances, it is 
held that a mere guest or gratuitous passenger rid¬ 
ing with the operator of a conveyance by invitation 
is not engaged in a common or joint enterprise with 
the operator,® and this is so notwithstanding the 
guest asks to be driven to a certain place,® indi¬ 
cates the route to be taken,points out the dangers 
to be encountered,or takes turns in driving,i^ and 


negrligrence of defendant to sister-in- 
law in action by latter, defendant 
was not sister-in-law’s agent in driv¬ 
ing his car in which she was accom¬ 
panying his daughter, being placed 
in sanatorium pursuant to her ar¬ 
rangements.—Butner v. Whitlow, 161 

S.E. 3S9, 201 N.C. 749. 

(2) Sister of defendant’s first wife 
was not member of his family as re¬ 
gards his liability for causing auto¬ 
mobile in w’hich they w-ere riding to 
overturn.—Butner v. Whitlow, supra. 

5. N.T.—v. Elmira Water, 
Light & R. Co., 258 N.Y.S. S92, 144 
Misc. 506. 

6. N.C.—Harper v. Harper, 34 S.E.2d 
1S5, 225 N.C. 260. 

Test 

<1> In determining whether an au¬ 
tomobile driver’s negligence is im¬ 
putable to an owner-occupant, the 
test is whether owner had the legal 
right to control the manner in which 
the automobile was being operated or 
whether his relation to its operation 
was such that he would have been 
responsible to a third person for the 
driver’s negligence.—^Harper v. Harp¬ 
er, supra. 

(2) Where owner-occupant pos¬ 
sessed right to control driver’s oper¬ 
ation of an automobile, fact that 
owner did not exercise the control is 
immaterial in determining whether 
or not driver’s negligence was imput¬ 
able to the owner.—Harper v- Harp¬ 
er, supra. 

7. Ala,—Galloway v. Perkins, 73 So. 

956, 19S Ala. 65 S—Birmingham- 

Tuscaloosa R., etc-, Co. v. Carpen¬ 
ter, 69 So. 626, 194 Ala. 141. 

8. XJ.S.—Baltimore & O. R. Co. v. 
Green, C.C.A-W.Va., 136 F.2d S8— 
Hider v. Gelbach, C.C.A.S.C., 135 
F.2d 693—Mayer v. Fury ear, C.C.A. 
Va-, 115 P.2d 675—Clark y. Rem¬ 
ington, aC.A.N.H., 55 F.2d 48. 

Cal,—^Morrison v. Jose, 135 P.2d 686, 
67 CaI.App.2d 795—Huber v. Scott, 
10 P.2d 150, 122 Cal.App. 334. 

Ill.—Berg V. New York Cent. R. Co., 
5’5 N.E.2d 394, 323 III.App. 221, af¬ 
firmed 62 N.E.2d 676, 391 III. 52. 
Kan.—Hudson v. Yellow Cab & Bag¬ 
gage Co., 64 P.2d 43, 145 Kan. 66. 
La.—Squyres v. Baldwin, 185 So. 14, 
191 La. 249—Lawrason v. Richard, 


135 So. 29, 172 La. 696—Waters v. 
Meriwether Transfer Co., 137 So. 
578, 18 La.App. 18—Barber v. El 
Ilorado Lumber Co., App., 139 So- 
29, reheard 142 So. 718—Welch v. 
Louisiana Oil Refining Corporation, 
135 So- 617, 17 La.App. 100—Den¬ 
ham V. Taylor, 132 So. 372, 19 La. 
App. 814, 

Mass,—Caron v. Lynn Sand & Stone 
Co., 170 N.B. 77, 270 Mass. 340. 
Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 312, 220 Minn. 334. 
Mo.—Jones v. Central States Oil Co., 
App., 170 S.W.2d 153. 

N.C.—^Harper v. Seaboard Air Line 
Ry. Co., 190 S.E. 750, 211 N.C. 398 
—Johnson v. Atlantic Coast Line 

R. Co., 170 S.E. 120, 205 N.C. 127— 
Newman v. Queen City Coach Co., 
169 S.E. 808, 205 N.C. 26. 

Ohio.—Cambridge Home Telephone 
Co. V. Harrington, 186 N.B. 611, 127 
Ohio St. 1—Watt v. Feuerlicht, 
App., 41 N.E.2d 719. 

Pa.—Landy v. Rosenstein, 188 A. 855, 
325 Pa. 209—Moquin v. Mervine, 
146 A. 443. 297 Pa. 79—Joseph v. 
Pittsburgh & W. V. Ry. Co., 144 A. 
139, 294 Pa. 315—Alperdt v. Paige, 
140 A. 555, 292 Pa. 1—Winters v. 
York Motor Express Co., 176 A. 
812, 116 Pa.Super. 421—^Harward 

V. McGinley, Com.Pl., 66 Montg.Co. 
382. 

S.C.—Crapse v. Southern Ry. Co., 21 

S. E.2d 737, 201 S.C. 176—Long v. 
Carolina Baking Co., 3 S.B.2d 4 6, 
190 S.C. 367—^Key v. Carolina & N. 

W. Ry. Co., 162 S.E. 582, 165 S.C. 
43, appeal dismissed Carolina & N, 
W. Ry. Co. V. Key, 52 S.Ct. 139, 
284 U.S. 691, 76 L.Ed. 583. 

Tenn.—Berryman v. Dilworth, 160 S. 
W.2d 899, 178 Tenn. 566—Lea v. 
Gentry, 73 S.W,2d 170, 167 Tenn. 
664. 

Tex.— Corpus Juris cited in Garcia v. 
Moncada, 94 S.W.2d 123, 124, 127 
Tex. 453—Magnolia Petroleum Co. 
V. Owen, Civ.App., 101 S.W.2d 354, 
error dismissed—^Thweatt v. Ocean 
Accident & Guarantee Corporation, 
Civ-App., 62 S.W.2d 250, error re¬ 
fused— Corpus OTuris quoted in. City 
of Amarillo v. Rust, Civ.App., 45 
S.W.2d 285, 291. 

Va.—Gaines v. Campbell, 166 S.E. 704, 
159 Va. 504. 

Wash.—^Finn v. Drtina, 194 P.2d 347, 
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30 Wash.2d 814—^Davis v. Browne, 
147 P.2d 263, 20 Wash.2d 219— 
Paulson V. McMillan, 111 P.2d 983, 

8 Wash. 2d 295—Rosenstrom v. 
North Bend Stage Line, ‘280 P. 932, 
154 Wash. 57. 

Wis.—Sommerfield v. Flury, '223 N.W. 
408, 198 Wis. 163—Krause v. Hall, 
217 N.W. 290, 195 Wis. 56'5—Can- 
zoneri v. Heckert, 269 N.W. 716, 223 
Wis. 25. 

45 C.J. p 1032 note 34—42 C.J. p. 1180 
note 17. 

Occupant of boat 

La.—Ryan v. Dendinger, Inc., App., 

9 So.2d 849. 

9. U.S.—Baltimore & O. R. Co. v. 
Green, C.C.A.W.Va., 136 F.2d 88— 
Hider v. Gelbach, C.C.A.S.C., 135 F. 
2d 693—^Kansas City Public Serv¬ 
ice Co. V. Knight, C.C.A.Kan., 116 
F.2d 233. 

Cal.—Pruitt v. Krovitz, 139 P.'2d 992, 
59 Cal.App.2d 666. 

La.—^Barber v. El Dorado Lumber 
Co., App., 139 So. 29, reheard 142 
So. 718. 

Tenn.—Burris v. Farrell Brothers, 14 
Tenn.App. 121. 

Tex;.— Corpus Juris quoted in City of 
Amarillo v. Rust, Civ.App., 45 S.W. 
2d 285, 291. 

45 C.J. p 1032 note 35. 

10. U.S. —Hider v. Gelbach, C.C.A. 
S.C., 135 F.2d 693—Thompson v. 
Bell, C.aA.Mich., 129 F.2d 211. 

Cal,—Collins v. Graves, 61 P.2d 1198, 
17 Cal.App.2d 288. 

Iowa.—Churchill v. Briggs, 282 N.W. 

280, 225 Iowa 1187. 

Ohio.—Marsh v. Community Traction 
Co., 22 N.E.2d 512, 61 Ohio App. 
194. 

Pa.—Harris v. E. Oostdyk Motor 
Transp. Corporation, 17 A.2d 347, 
340 Pa. 478—Winters v. York Mo¬ 
tor Express Co., 176 A. 8r2, 116 Pa. 
Super. 421. 

Tenn.—Burris v. Farrell Brothers, 14 
Tenn.App. l2l. 

42 C.J. p 1180 note 19. 

11. U.S.—Hider v. Gelbach, C.C.A.S. 
C., 135 F2d 693. 

Md. — State v. Norfolk, etc., R. Co., 
135 A. 827, 151 Md. 679. 

Ohio.—Marsh v. Community Traction 
Co., 22 N.E,2d 512, 61 Ohio App. 
194. , . 

12 . Mass.—^Isaacson x* Boston, W. <S: , 
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notwithstanding both parties have certain plans in 
common,and a common destination there must 
be further conditions which establish the relation¬ 
ship of principal and agent,and all the surround¬ 
ing facts and circumstances must be considered.^^ 
A joint or shared control does not necessarily arise 
from the fact that the passenger is the owner of the 
vehicle,!'^ or that the driver, in incidental matters, 
would have deferred to any request his passenger 
might make, where such deference would rest on a 
desire to please rather than on the recognition of a 
right^^ 


f. Husband and Wife 

As a general rule, contributory negligence on the part 
of one spouse in driving a conveyance will not be imputed 
to the other who is a passenger In the vehicle unless they 
are engaged In an enterprise giving the passenger the 
power and duty to assist in the operation and manage¬ 
ment of the conveyance or unless the driver is acting as 
the servant or agent of the passenger; and these rules 
are applicable, even though the passenger is the owner of 
the conveyance. 

In accordance with the rules discussed supra § 
159, it is generally held that contributory negligence 
on the part of a husband in driving a conveyance 
will not be imputed to his wife who is riding with 
him,^^ unless they are engaged in an enterprise giv- 


N. Y. St. Ry, Co., 180 K.E. 118, 278 
Mass. 378. 

Va.—Outlaw v. Pearce, 11 S.E.2d 600, 
176 Va. 458—Carroll v. Hutchinson, 
200 S.E. 644, 172 Va. 43. 

13. U.S.—Baltimore & O. R. Co. v. 
Green, C.C.A.W.Va., 136 F.2d 88— 
Hider v. Gelbach, C.C.A.S.C., 135 
P.2d 693—Liberty Baking Co. v. 
Kellum, C.C.A.Pa., 79 F.2d 931. 

Ala.—^Whiddon v. Malone, 124 So. 616, 
220 Ala. 220. 

Cal.—Campagna v. Market Street Ry. 
Co., 149 P.2d 281, 24 Cal.2d 304— 
Peccolo V. City of Los Angeles, 66 
P.2d 651, 8 Cal.2d 532—Edwards v. 
Freeman, App., 205 P.2d 461—Sor- 
tino v. Loneoak, 153 P.2d 428, 66 
Cal.App.2d 876—Morrison v. Jose, 
135 P.2d 686, 57 Cal.App,2d 795— 
Clark V. Janss, 103 P.2d 175, 39 Cal. 
App.2d 523—^Wessling v. Southern 
Pac. Co., 3 P.2d 25, 116 Cal.App. 
455. 

Ga.—Sheppard v. Georgia R. R. & 
Banking Co., 23 S.E,2d 441, 68 Ga. 
App. 697. 

Leu—Lorance v. Smith, 138 So. 871, 
173 La. 883—Denham v. Taylor, 131 
So. '614, 15 La.App. 545, rehearing 
denied 132 So. 372, 19 La.App. 814 
—Lawrason v. Richard, 129 So. 250, 
16 La.App. 434, affirmed 135 So. 29, 
172 La. 696. 

Md.—^Powers v. State for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mo,—Gregory v. Jenkins, App., 43 S. 
W.2d 877. 

N.D,—Bolton V. Wells, 22.5 N.W. 791, 
58 N.D. 286. 

Ohio.—Mitchell v. Great Eastern 
Stages, 19 N.E.2d 910, 60 Ohio App. 
144. 

Pa.—Carlson v. Erie R. Co., 158 A. 
163, 305 Pa. 431, 80 A.L.R. 308— 
Volz V. Dresser, 28 A.2d 493, 150 
Pa.Super. 371. 

Tenn.—Claxton v. Claxton, 64 S.W. 

2d 854, 16 Tenn.App. 399. 

Va.—Outlaw y. Pearce, 11 S.E. 2d 
600, 176 Va. 458—Miles v. Rose, 176 
SJEL 230, 162 Va. 572. 

Wash.—-McAllister v. Saginaw Tim¬ 
ber Co., 18 P.2d 41, 171 Wash. 448. 


45 C.J. p 1032 note 36—42 C.J. p 1180 
note 21. 

Sunters 

Ala.—Morgan Hill Paving Co. v. Fon- 
ville, 119 So. 610, 218 Ala. 566, 
Ga.—^Atlanta & W. P. R. Co. v. Mc¬ 
Cord, 189 S,E. 403, 54 Ga.App. 811. 
Iowa.—Teufel v. Kaufmann, 6 N.W. 

2d 850. 233 Iowa 443. 

42 C.J. p 1180 note 17 [aj (1). 

Going to ftmeral 

Kan.—Link v. Miller, 300 P. 1105, 
133 Kan. 469. 

Joy riding 

La.—Hamilton v. F. Strauss & Son, 
App., 154 So. 489. 

Agreement to help unload truck 
Person allowed by truck driver to 
ride on truck in consideration of 
agreement to help driver unload 
truck was held not engaged in joint 
enterprise with driver so as to im¬ 
pute to him negligence of driver in 
collision with another automobile.— 
Laseter v. Clark, 189 S.E. 265, 54 
Ga.App. 669. 

14. U.S.—Baltimore & O. R. Co. v. 

Green, C.C.A.W.Va., 136 P.2d 88. 
Cal.—Campagna v. Market Street 
Ry. Co., 149 P.2d 281, 24 Cal.2d 
304—Sortino v. Loneoak, 153 P.2d 
428, 66 Cal.App.2d 876—Clark v. 
Janss, 103 P.2d 175, 39 Cal.App.2d 
i523—Scherer v. Southern Pac. Co., 
35 P.2d 356, 140 Cal.App. 528— 
Wessling v. Southern Pac. Co., 3 
P.2d 25. 116 CaLApp. 456. 

Ga.—Jones Mercantile Co. v. Cope¬ 
land, 188 S.E. 586, 54 Ga.App. 647. 
Kan.—Link v. Miller, 300 P. 1105, 
133 Kan. 469. 

Ky.—Carnes v. Day, '216 S.W.2d 901, 
309 Ky. 163—^Alva West & Co. v. 
Corwin, 117 S.W.2d 192, 273 Ky. 
■557. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mo.—^Parsons v. Himmelsbach, App., 
68 S.W.2d 841, certiorari quashed 
State ex rel. Himmelsbach v. Beck¬ 
er, 85 S.W.2d 420, 337 Mo, 341. 
Ohio.—Bailey v. Parker, 170 IST-E. 607, 
34 Ohio App, 207. 
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Or.—^Lawrence v. Troy, 289 F. 491, 
133 Or. 196. 

Pa.—^Wilson v. Walker, 169 A. 141, 
313 Pa, 69—Carlson v. Erie R, Co., 
158 A. 163, 305 Pa. 431, 80 A.L.R. 
308—^Winters v. York Motor Ex¬ 
press Co., 176 A. 812, 116 Pa.Super. 
421. 

W.Va,—Stogdon v. Charleston Trans¬ 
it Co., 32 S.E.2d 276, 127 W.Va. 
286—^Horchler v. Van Zandt, 199 
S.E. 65, 120 W.Va. 452. 

45 C.J. p 1032 note 36. 

15. U.S.—Hider v. Gelbach, C.C.A. 
S.C., 13i5 P.2d 693—Potter v. Flor¬ 
ida Motor Lines, D.C.Fla., 57 F.2d 
313. 

Va.—Outlaw v. Pearce, 11 S.E.2d 600, 
176 Va. 458—Gaines v. Campbell, 
166 S.E. 704, 159 Va. 604. 

Wash.—Poutre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561. 

42 C.J. p 1179 note 16 [b]. 

16. Kan.—Link v. Miller, 300 P. 1105, 
133 Kan. 469. 

Wash.—Duvall v. Pioneer Sand & 
Gravel Co., 71 P.2d 567, 191 Wash. 
417. 

17. Pa.—Rodgers v. Saxton, 158 A. 
166, 305 Fa. 479, 80 A.L.R. 280. 

18. Va.—Carroll v. Hutchinson, 200 
S.E. 644, 172 Va. 43. 

19. U.S.—Miller v. Union Pac. R. 
Co., Mo., 54 S.Ct. 172, 290 U.S. 227, 
78 L.Ed. 285—Hower v. Roberts, C. 
C.AMo., 153 P.2d 726—W. W. Clyde 
& Co. V. Dyess, C.C.A.Utah, 126 P. 
2d '719, certiorari denied 63 S.Ct. 
29, 317 U.S. 638, 87 L.Ed. 514— 
Jayne v. Mason & Dixon Lines, C. 
C.A.N.T., 124 F.2d 317—Southern 
Fruit Distributors v. Fulmer, C.C. 
A.Va., 107 P.2d 456—Chicago, R. I. 
& P. Ry. Co. V. Panning, C.C.A, 
Colo., 42 F.2d 799—Sampson v. 
Channell, 27 F.Supp. 213, second 
case, new trial denied 27 F.Supp. 
213, first case, affirmed, C.C.A., 
Channell v. Sampson, 108 F.2d 315, 
vacated Sampson v. Channell, 110 
P.2d 754, 128 A.L.R. 394, certio¬ 
rari denied Channell v. Sampson, 
60 S.Ct. 1099, 310 U.S. 650, 84 L. 
Ed. 1415—Henson v. Fidelity & 
Columbia Trust Co., D.C.Ky., 3 F. 
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ing the wife the power and duty to direct or assist j ance,-® or unless she participates in her husband’s 
in the operation and manag-ement of the convey- 1 


Supp. aSO, affirmed, CC.A., 68 F. j lai?e of Bovey, 219 N-W. 774, 174 
2<i 144, rehearing denied 69 F.2d 1 Minn. 450. 

77S. . Miss.—McLaurin v. McLaurin Furni- 

Ala.—Seitz v. Keep, 10 So.2d 15^, 243 j ture Co., 146 So. S77, 166 Miss. ISO. 
Ala. 376—Newell Contracting Co. ! Mo.—Borrson v. Missouri-Kansas- 
▼. Berrj', 134 So. S70. 223 Ala, ' Texas R. Co., 161 S.W.2d 227— 

Pence v. Kansas City Laundry 


Ark.—Holmes v. Lee, 184 S,W.2d 
957. 208 Ark. 114. ; 

Cal.—Moore v, ^Miller, 125 P.2d 576, 
51 C^I.App.l'd 674. j 

Del.—Island Express v. Frederick, | 

171 A. 181, 5 W.W.Harr. 569. ] 

D.C.—Smith v. Doyle, 98 F.2d 341, 69 j 
App.D.C. 60—Old Dominion Stages 
V. Connor, 90 F.2d 403, 67 App.D.C. 
158. 

Fla,—De Salvo v. Curry, S3 So.2d 
215. 160 Fla. 7. 

Ga.—Randall Bros. v. Duckett, 1S5 
S.E. 394, 53 Gn.App. 25<!—Pollard 

V. Gorman, 182 S.E. 67S, 52 Ga. 
App. 127—McCord v. Benford, 173 

S. E, 208, 4S Ga.App. 738. 

Ill.—Smithers v. Henriquez, 15 N.E. 
2d 499, 368 III. 5KS—Serletic v. 
Jeromell, 57 N.E.2d 896, 324 Ill. 
App. 233—Fitzpatrick v. California 
& Hawaiian Sugar Refining Cor¬ 
poration, 32 N.E.2d 990, 309 Ill. 
App, 215—Lauer v. Elgin, J. & E. 
Ry. Co., 27 N.E.2d 315, 305 Ill. 
App, 200—Thompson v. Atchison, 

T. & S. F, By. Co., 258 IlI.App. 
123. 

low’a.—Johnson v. Overland Transp. 
Co., 288 N.W. 601, 227 Iowa 487— 
Newman v, Hotz, 285 N.W. 2S7, 226 
Iowa 134—Carpenter v. Wolfe, 273 
N.W. 169, 223 Iowa 417—Hough v. 
Central States Freight Service, 269 
N.W. 1, 222 Iowa 64S—Stilson v. 
Ellis, 225 N.W. 346, 208 Iowa 1157. 
Ky. —McFarland v. Bruening, 1S5 S. 

W. 2<i 247, 299 Ky. 267—Sweazy v. 
King, 58 S.W.2d 659, 248 Ky. 432— 
Cox's Adm'r v. Cincinnati, N. O. 

& T. P. By, Co., 37 S.W.2d 859, 
238 Ky. 312. 

La.—Kientz v. Charles Dennery, Inc., 
24 So.2d 292, 209 La. 144—Vitale v. 
Checker Cah Co., 117 So. 579, 166 
La. 527, 59 A.L.R. 148—Giorlando 
V. Maitrejean, App., 22 So.2d 564— 
Austin V. Pruning, App., 16 So.2d 
493—Bolton v. Glowaski, App., 15 
So.2d 536—^Weitkam v. Johnston, 
App., 5 So.2d 582, rehearing denied 
6 So.2d 54—Gamble v. Wilson & 
Co„ App., 171 So. 138. 

Me.—Kimball v. Bauckman, 158 A. 
694, 131 Me. 14. 

Mass.—^Wilson v. Birkenbush, 25 N. 

E.2d 158, 305 Mass. 173. 

Minn.—Christensen v. Hennepin 

Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945—Darian 
V. McGrath, 10 N.W-'2d 403, 215 
Minn. 389—^Munkel v, Chicago, M., 
St. F. & P. R. Co., 278 N.W. 41, 
202 Minn. 264—Fitzgerald v. Vil- 


Service Co„ 59 S.W.2d 633, 332 Mo. 
930—Cheatham v. Chartrau, 176 
S.W.2d 865, 237 Mo.App. 793—Sloan 

V. Farmer. App., 16S S.W,2d 467— 
Setzer v. Ulrich, App., 90 S.W.2d 
154—Perrin v. Wells, App., 22 S. 

W. 2d 863. 

Neb.—Remmenga v. Selk, 34 N.W.2d 
757. 150 Neb. 401—Crandall v. 

Ladd, 7 K.W.2d 642, 142 Neb. 736— 
Dederman v. Summers, 282 N.W. 

I 261, 135 Neb. 453—Murphy v. Shi- 
1 biya, 250 N.W. 746, 125 Neb. 487. 
N.J.—Klinger v. Steffens, 6 A.2d 217, 
17 N.J.Misc. 118. 

N.T.—Michelson v. Stuhlman, 5 N.E. 
2d 1S5, 272 N.T. 163—Bodin v. 
Bishop, McCormick & Bishop, 296 
N.T. S. 304, 251 App.Div. 303—Bus¬ 
tard V. Lunt, 284 N.Y.S. 56, 246 App. 
Div. 431—Laitenberger v. State, 72 
N.Y.S.2d 810, 190 Misc. 633—Ra- 
rick v. Bristol, 47 N.Y.S.2d 258, 181 
Misc. 1068—Jenks v. Veeder Con¬ 
tracting Co., SO N.Y.S.2d 278, 177 
Misc- 240, modified on other 
grounds 37 N.Y.S.2d 230, 264 App, 
Div. 979. affirmed 50 N.E.2d 231, 290 
N.Y. SIO—Thompson v. State, 277 
N.Y.S. 822, 154 Misc. 707, modified 
on other grounds 286 N.Y.S. 945, 
247 App.Div. 858, and affirmed 286 
N.Y.S. 946, 247 App.Div. 858. 
Ohio.—Strouse v. Baltimore & O. R. 
Co., 64 N.E.2d 257, 76 Ohio App. 
327. 

Okl.—Stillwater Milling Co. v. Temp- 
lin, 77 F.2d 732, 182 Okl. 309. 

Pa,—^Watkins v. Overland Motor 
Freight Co., 188 A. 848, 325 Pa. 
312—Fingeret v. Mann, 178 A. 674, 
319 Pa. 262 —^Alperdt v. Paige, 140 
A. 555, 292 Pa. 1—Schade v. Detar, 
157 A. 21, 102 Pa.Super. 418— 

Samuel v. City of Wilkes-Barre, 
Com.Pl., 33 Luz.Leg.Reg. 405— 
Huey V. Blue Ridge Transp. Co., 
Com.Pl., 24 Wash.Co. 147, affirmed 
39 A.2d 602, 350 Pa. 488. 

R. I.^—Pacheco v. Weybosset Pure 
Food Market, 171 A. 235. 

S. D.—Lapp V. J. Lauesen & Co., 293 
N.W. 536, 67 S.D. 411—Pemberton 
V. Fritts, 228 N.W. 409, 56 S.D. 
374. 

Tenn.—Ringwald v. Beene, 92 S.W.2d 
411, 170 Tenn, 116. 

Utah.—Jackson v. Utah Rapid Trans¬ 
it Co., 290 P. 970, 77 Utah 21, 
Va.—^Fruit Growers Express Co. v. 

Hulftsh, 3 S.B.2d 160, 173 Va. 27. 

42 C.J. p 856 note 69 [a], p 1180 note 
24—45 C.J. p 1034 note 58—52 
C.J. p 315 note 13 [a]. 
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Reason for rule 

Generally, wife is guest In auto¬ 
mobile driven by husband and his 
negligence is not imputable to wife, 
since wufe lacks right to control 
husband's actions and husband is not 
servant or agent of wife.—Silsby v. 
Hinchey, Mo.App., 107 S.W.2d 812. 

In Michigan 

(1) A rule contrary to that stated 
In the text formerly prevailed.—Hub¬ 
bard V. Cana vara, 295 N.W. 240, 295 
Mich. 499—Plaskett v. Van Buren 
County Road Commission, 294 N.W. 
95, 295 Mich. 54—Ehrke v. Danek, 
285 N.W. 37, 288 Mich. 498—Bard v. 
Baker, 278 N.W. 88, 283 Mich. 337— 
Laughlin v. Michigan Motor Freight 
Lines, 268 N.W. 887, 276 Mich. 545— 
Hickey v. Smith, 268 N.W. S33, 277 
Mich. 123—Gardinear v. Pere Mar¬ 
quette Ry. Co., 251 N.W. 388, 265 
Mich. 286—Zuidema v. Bekkering, 239 
N.W. 333, 256 Mich. 327—Brady v. 
Pere Marquette R. Co., 227 N.W. 737, 
248 Mich. 406—Holsaple v. Menom¬ 
inee County Superintendents of Poor, 
206 N.W. 529, 232 Mich. 603—45 C.J- 
p 1034 note 50 [a]. 

(2) The former doctrine has, how¬ 
ever, been overruled and the rule of 
the text is now adhered to.—Major 

V. Southwestern Motor Sales, 22 N. 

W. 2d 96, 314 Mich. 122—Ansaldi v. 
City of Detroit, 22 N.W.2d 77, 314 
Mich. 73—Moore v. Rety, 22 N.W.2d 
68, 314 Mich. 52—Husted v. Mc¬ 
Intosh, 21 N.W.2d 833, 313 Mich. 507 
—Bricker v. Green, 21 N.W.2d 105, 
313 Mich. 218, 163 A.L.R. 697. 

20. Iowa.—Lindquist v. Thierman, 
248 N.W. 504, 216 Iowa 170, ST 
A.L.R. 893. 

Mo.—Pence v. Kansas City Laundry 
-Service Co., 59 S.W.2d 633, 332 Mo, 
930—Silsby V. Hinchey, App., 107 
S.W.2d 812—Perrin v. Wells, App., 
22 S.W.2d 863. 

Neb.—Dederman v. Summers, 282 N. 

W. 261, 135 Neb. 452. 

Pa.—Rodgers v. Saxton, 158 A. 166, 
305 Pa. 479. 80 A.L.R. 280. 

Wis.—Paine v. Chicago & N. W. Ry. 
Co., 258 N.W. 846, 217 Wis. 601— 
Archer v. Chicago, M., St. P. & P. 
Ry. Co„ 255 N.W. 67, 215 Wis. 509, 
95 A.L.R. 851—Knipfer v. Shaw, 
246 N.W. 328, 210 Wis. 617, 

amended on other grounds 247 N. 
W. 320, 210 Wis. 617. 

45 C.J. p 1035 note 69—42 C.J. P 
1180 note 25. 

Contributory negligence imputed to 
occupants generally where engaged 
in common or joint enterprise with 
driver see supra subdivision c of 
. this section. 

Facts held not to show mutual 
ageucy 

Wis.—Fischer ▼. London Guarantee 
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negligence in the operation of the vehicle.^^ This 
is true, it has been held, although the conveyance is 
owned by the wife,^^ and notwithstanding the pro¬ 
visions of a financial responsibility statute,23 De¬ 
cisions holding that negligence is not imputed to the 
wife 'when the car belongs to the wife and her hus¬ 
band is doing the driving in her presence are based 
on the theory that a bailment of the car existed at 
the time of the accident, the vehicle being controlled 
by the bailee and being used for the bailee^s ends.^^ 
Negligence is imputed to the wife, however, where 
the husband is acting as her servant^S or agent, 
as where the wife, who has not relinquished con¬ 
trol, owns the vehicle and the husband is driving it 
with her consent^'^ on a mission of the wife^s or on 
a mission as much for her benefit as it is for his 
benefit.^^ If the husband, from drunkenness or oth¬ 
er cause is unfit to drive, and the wife is aware of 
that condition and voluntarily rides with him, the 


negligence of the husband becomes the negligence 
of the wife.30 Under a statute providing that for 
the negligence of one person to be imputable to an¬ 
other the one to whom it is imputed must stand in 
such a relation or privity to the negligent person 
as to create the relation of principal and agent, neg¬ 
ligence of a husband is not imputed to the wife 
riding with him where she had no control over the 
operation of the vehicle.^i 

A husband riding in a conveyance driven by his 
wife is chargeable with her contributory negligence 
where he has control along with his wife over the 
movements of the conveyance.^^ So, negligence of 
the wife has been held imputable to the husband 
riding in his own vehicle which the wife was driv¬ 
ing at his request^^ or with his consent on a mis¬ 
sion as much for his benefit as it was for her bene¬ 
fit but the negligence of a wife in operating a 
conveyance belonging to the husband is not im- 


& Accident Co., 2S3 N.W. 295, 230 
Wis. 47. 

21. S.C.—Lang-ley v. Southern R. 
Co., 101 S.E. 286, 113 S.C, 45. 

Pacts not constituting* participation. 
That wife, riding- in hack seat, 
gave paper for checking speedometer 
readings, to her husband driving 
automobile, was held not to consti¬ 
tute wife's participation in husband's 
negligence in reading speedometer 
without looking forward while driv¬ 
ing; therefore, husband's negligence 
was not imputed to wife in her ac¬ 
tion for injuries against another oc¬ 
cupant who grabbed steering wheel 
and ran into telegraph pole.—McCord 
V. Benford, 173 S.E. 208, 48 Ga.App, 
738. 

22. XJ.'S.—TJnderhill v. Tabbutt, D.C. 
Pa., 62 F.Supp. 11. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 149 AL.R. 945. 

Ohio.—Strouse v. Baltimore & O. R. 
Co., 64 N.E.2d 257, 76 Ohio App. 
327. 

'Pa.—^Watkins v. Overland Motor 
Freight Co., 188 A. 848, 325 Pa. 
312—Rodgers v. Saxton, 158 A. 166, 
305 Pa. 479, 80 A.L.R. 280. 

Wis.—^Fox V. Kaminsky, 2 !N'.W.2d 
199, 239 Wis. 559. 

42 C.J. P 1180 note 27. 

Imputation of contributory negli¬ 
gence of operator of vehicle to 
owner not present at time of ac¬ 
cident see supra subdivision a of 
this section. 

Joint ownership 

In action by husband as adminis¬ 
trator for death of his wife in auto¬ 
mobile collision, contributory negli¬ 
gence of husband who was driving 
automobile could not be imputed to 
wife, as joint owner wfth husband of 


automobile, so as to prevent recovery 
by administrator for wife's wrongful 
death.—Jenks v. Veeder Contracting 
Co., 37 3Sr.T.S.2d 230, 264 App.Div. 
979, affirmed 50 N.E.2d 231, 290 N.Y. 
810. 

23. Minn.—^Kane v, Locke, 12 N.W. 
2d 495, 21'6 Minn. 170—Christensen 
V. Hennepin Transp. Co., 10 N.W. 
2d 406, 215 Minn. 394, 149 A.L.R. 
945. 

N.Y-—Jenks v. Veeder Contracting 
Co., 30 N.Y.S.2d 278, 177 Misc. 240, 
modifled on other grounds 37 N.Y. 
S.2d 230, 264 App.Div. 979, affirmed 
50 N.E.2d 231, 290 N.Y. 810. 
Whether contributory negligence of 
driver is imputed to owner under 
financial responsibility statutes 
generally see supra subdivision a 
of this section. 

24. Tenn.—Ringwald v. Beene, 92 
S.W.2d 411, 170 Tenn. 116. 

25. N.Y.—Jenks v. Veeder Contract¬ 
ing Co., 30 N.Y.S.2d 278, 177 Misc. 
'240, modified on other grounds 37 
N.Y.S.2d 230, 264 App.Div. 979, af¬ 
firmed 50 N.E.2d 231. 290 N.Y. 810. 

26. Ind.—Gary Rys. Co. v. Michael, 
34 N.E.2d 159, 10-9 Ind.App. 672. 

Relation of principal and agent held 
not to exist 

(1) Where husband owned, drove, 
and controlled automobile, and wife 
had no control over, or right to con¬ 
trol, its operation, and did not under¬ 
take to direct or exercise any control 
over husband,—Carpenter v. Wolfe, 
273 N.W. 169, 223 Iowa 417. 

(2) Where wife proposed trip in 
order to visit her son by a former 
marriage.—^Rarick v. Bristol, 47 N.Y. 
S.2d 258, ISl Misc. 1068, affirmed 51 
N.Y.S.2d 753, 268 App.Div. 953, appeal 
denied 54 N.Y.S-2d 696, 269 App.Div. 
727. 


27. N.H.—Freeman v. Scahill, 32 A. 

2d 817, 92 N.H. 471. 

N.Y.—^Willis V. Fitzgerald Bros. 
Brewing Co., 25 N.Y.'S.2d 647, 261 
App.Div. 357. 

Tenn.—^Angel v. McClean, 116 S.W.'2d 
1005, 173 Tenn. 191. 

In wife’s action against her hus¬ 
band for injuries sustained while 
husband was driving wife's auto¬ 
mobile in absence of evidence other 
than that wife was an occupant 
at the time of the accident, hus¬ 
band's negligence would be im¬ 
putable to wife so as to bar her 
right to recover as a guest.—Harper 
V. Harper, 34 S.E.2d 185, 225 N.C. 
260. 

23. Mass.—Guy v. Union St. Ry., 
193 N.E, 740, 289 Mass. 225. 

Tenn.—Ringwald v. Beene, 92 S.W.2d 
411, 170 Tenn. 116. 

29. Ky.—Challinor v. Axton, 54 S- 
W.2d 600, 246 Ky. 76. 

Tenn.—^Angel v. McClean, 116 S.W.2d 
1005, 173 Tenn. 191. 

30. Miss.—Chapman v. Powers, 116 
So. 609, 150 Miss. 687. 

Riding with reckless, inexperienced, 
or intoxicated driver as contribu¬ 
tory negligence on part of occu¬ 
pant of motor vehicle generally see 
Motor Vehicles § 492. 

31. Ga.—^Holloway v. Milledgeville, 
132 S.E. 106, 35 Ga.App. 87. 

32. N.Y.—Gochee v. Wagner, 178 N. 
E. 553, 257 N.Y. 344. 

45 C.J. p 1035 note 62. 

33. Wis.—Wilcott v. Ley, 236 N.W. 
593, 205 Wis. 155. 

34. Ky.—^Fischer v. Eby, 114 S.W.2d 
763, 272 Ky. 545. 

G-oiug to work at same place 
Ga-—Pollard v. Roberson, 6 S.E.'2d 
203, 61 Ga.App. 465. 


827 



§ 168 


NEGLIGENCE 


65 C.J.S, 


puted to him where he had neither control over its 
movements nor the right to exercise it.^^ Negli¬ 
gence of the wife in driving a vehicle owned by her 
is not imputable to her husband riding with her as 
a guest.^® 

What constitutes joint enterprise. The mere re¬ 
lationship of husband and wdfe is insufficient on 
which to base a joint enterprise,even when the 
two are traveling together on the ordinary and usu¬ 
al affairs in which they may be said to have a com¬ 
mon interest.^^ In order to constitute a husband and 
wife joint adventurers in a common or joint enter¬ 
prise there must be not only joint interest in the ob¬ 
jects and purposes of the enterprise, but also an 
equal right to direct and control the operation of the 
conveyance,39 and such right wdll not be presumed 
from the mere fact of the marital relation;^® nor 
will mere suggestions as to the rate of speed con¬ 
stitute the exercise of control.*^^ A husband and a 
wife are not engaged in a common or joint enter¬ 
prise within the rule imputing the negligence of the 
driver to the occupant merely because they are rid¬ 
ing together for pleasure,or to transact the usual 


and ordinary affairs of the family,43 as where they 
are riding together for the purpose of buying gro¬ 
ceries,44 or taking their children for a ride45 or to 
relatives for a visit,46 or are going to a depot to 
meet their daughter,47 or are riding together to at¬ 
tend a social function,48 such as a dance.49 In view 
of the rule stated supra subdivision c of this section 
that the doctrine of imputed negligence does not 
apply where the action is brought by one member of 
a joint enterprise against another, negligence of the 
husband is not imputed to his wife who was ac¬ 
companying him on a business trip taken by him on 
behalf of his employer so as to bar an action against 
the employer, even if the husband and wife were 
engaged in a joint enterprise.59 

Community property. Where one member of the 
community is driving a community vehicle on a 
community mission with the full knowledge and 
consent of the other who is present, the negligence 
of the driver is attributable to the other in an ac¬ 
tion by the latter against a third person for inju¬ 
ries sustained as a result of concurring negligence 
of the third person.51 Under statutes making a 


35. Mo.—Oster v. Chicago, etc., R. 

Co.. App., 256 S.TV. 826. 

36- Me.—Bames v, Bailey, 187 A. 

758, 134 Me. 503. 

IXL MicMgaii 

(1) In view of the rule formerly 
prevailing that the negligence of the 
driver of a private conveyance in 
which a mature person was volun¬ 
tarily riding as guest or passenger 
was imputed to the latter, where 
wife was guilty of contributory neg¬ 
ligence, she was precluded from re¬ 
covering as administratrix for the 
death of her deceased husband in 
collision between another vehicle and 
automobile which she was driving 
and in which husband was riding.— 
Ashworth v. City of Detroit, 292 N. 
W. 345, 293 Mich. 397—Carey v. De- 
Rose, 282 N.W. 165, 286 Mich. 321. 

(2) As shown supra subdivision e 
of this section, however, such rule 
has been overruled, 

37. Ohio.—Telling- Belle Vernon Co. 

V. Krenz;, 171 K.E. 357, 34 Ohio App. 
499. 

38. Iowa.—Newman v. Hotz, 285 N. 

W, 287, 226 Iowa 134. 

W.Va.—Bartlett v. Mitchell, 168 S.E. 
662, 113 W.Va. 465. 

Taking servaait girl to wife’s rela. 
tives 

S.C.—Long V. Carolina Baking Co., 
3 S.E.2d 46, 190 S.C. 367. 

Pact that trip was suggested by 
wife does not create joint enter¬ 
prise between wife and husband who 
was driving.—Simrell v. Eschenbach, 
154 A. 369, 303 Pa. 156. 


39. U.S.—^W. W. Clyde & Co. v. 
Dyess, C.C.AUtah, 126 F.2d 719, 
certiorari denied 63 S.Ct. 29, 317 
D.S. 038, 87 L.Ed. 514. 

Conn.—^Weller v. Fish Transport Co., 
192 A. 317, 123 Conn. 49. 

La.—ItIcHenry v. American Em¬ 
ployers Ins. Co., App., 18 So.2d 
840—^AVeitkam v. Johnston, App., 
6 So.2d 582, rehearing denied 6 So. 
2d 54. 

Mo.—Silsby v. Hinchey, App., 107 
S.W.2d 812. 

Pa.—Simrell v, Eschenbach, 154 A- 
369, 303 Pa. 156. 

S.C.—Long V. Carolina Baking Co., 3 
S.E.2d 46, 190 S.C. 367. 

45 C.J. p 1035 note 64—42 C.J. p 1180 
note 29. 

What constitutes joint enterprise be¬ 
tween occupants of vehicles gen¬ 
erally as respects imputed con¬ 
tributory negligence see supra sub¬ 
division c of this section. 

40- Pa.—Rodgers v. Saxton, 158 A. 
166, 305 Pa. 479, 80 A.L.R. 280. 

Wis.—Brubaker v. Iowa County, 183 
N.W. 690. 174 Wis. 574. 

41- Iowa.—Newman v. Hotz, 285 N. 
W. 287, 226 Iowa 834. 

S.D.—Lapp V. J. Lauesen & Co., 293 
N.W. 536, 67 S-D. 411. 

42. U.S.—W. W. Clyde & Co. v. 

Dyess, C.aA.Utah, 126 P.2d 719, 
certiorari denied 63 S.Ct, 29, 317 
U.S. 638, 87 L.Ed. 614. 

Mass.—^Thompson v. Sides, 176 N.B. 
623, 275 Mass. 5-68. 

Mo.—Silsby v. Hinchey, App., 107 S. 
W.2d 812. 


N.H.—Bowley v. Duca, 120 A. 74, 80 
N.H. 548. 

Coxomou purpose 

Fact that wife owning automobile 
and husband driving it had, in mo¬ 
toring at time of accident, common 
purpose to reach town, and later 
enjoy vacation together, supported 
no inference that wife shared control 
of automobile.—Rodgers v. Saxton, 
158 A. 166, 305 Pa. 479, 80 A.L.R. 
280. 

43. Mo.—Silsby v. Hinchey, App., 
107 S.W.2d 812. 

44. N.H.—Bowley v. Duca, 120 A 74, 
80 N.H. 648. 

45. N.H.—Bowley v. Duca, supra. 

46. Mo.—^Allen v. Chicago, etc., R. 
Co., 281 S.W. 737, 313 Mo. 42. 

47. Mo.—Corn v. Kansas City, etc., 
R. Co., 228 S.W. 78. 

48. Mo.—‘Silsby v. Hinchey, App.,. 
107 S.W.2d 812. 

49. Mo.—Pettitt V. Kansas City, 
App., 267 S.W. 954. 

Neb.—^Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401. 

50. Mo.—Rosenblum v. Rosenblum, 
96 S.W.2d 1082, 231 Mo.App. 276. 

51. U.S.—Teston v. Thompson, D.C. 
La., 77 F.Supp. 823. 

Wash.—Warner v. Keebler, 94 P.2d 
175, 200 Wash. 608. 

Vehicle helougiug to husband as head 
of community . , 

Husband accompanying wife, au¬ 
thorized to, drive automobile belong¬ 
ing to husband as head of community 
presumably 'exisrting between. him 
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right of action to recover for personal injuries to 
the wife community property, contributory negli¬ 
gence on the part of the husband will be imputed to 
the wife riding with him, and bar recovery,even 
though the husband dies shortly after the acci¬ 
dent but a wife's recovery for personal injuries 
sustained before marriage is not community prop¬ 
erty so as to make the negligence of the person who 
subsequently became her husband imputable to the 
wife in the latter’s action against a third person.54 
Where a wife cannot recover in her own right for 
injury, under a statute making the right to recov¬ 
er community property, the contributory negli¬ 
gence of the husband who was driving the vehicle 
in which she was riding is a bar to the joint right of 
action based on the negligence of a third person.^^ 
Under a statute providing that damages resulting 
from personal injuries to the wife shall not form 
part of the community, but shall remain the sepa¬ 
rate property of the wife recoverable by herself 
alone, the fact that the husband’s vehicle was be¬ 
ing negligently operated by his agent at the time of 
the wife's injury will not prevent her from recov¬ 
ering damages from the operator of another ve¬ 


hicle whose negligence concurred in producing the 
injury.® 6 

g. Parent and Child 

Generally the negligence of a parent in driving or op¬ 
erating a conveyance is not imputed to a child riding 
with him; but in a few jurisdictions the contributory 
negligence of the driver is Imputed to a child too young 
to exercise any self-reliant care for his own safety. 
The contributory negligence of a child is not imputed 
to a parent who does not control or have the right and 
duty to exercise control of the child’s conduct in the op¬ 
eration of the vehicle. 

Generally the negligence of a parent in driving or 
operating a conveyance is not imputed to a child 
riding with him;®'^ nor is proof of the relationship 
of parent and child of itself sufficient to bring a 
child within the rule imputing contributory negli¬ 
gence to an occupant engaged in a common or joint 
enterprise with the driver.®^ In a few jurisdictions 
adhering to the general rule discussed supra § 160 a 
(2), however, the contributory negligence of the 
driver or operator of a conveyance, in which a child 
too young to exercise any self-reliant care for his 
own safety is riding, is imputed to the child, where 
such driver is the parent or other person charged 


and wife, was not “i^est;” hence, 
her neg-lig-ence was imputable to him. 
—Martens v. Penton, 130 So, 3'54, 15 
La.App. 35, followed in Martens v. 
Penton, 130 So, 360, first case, 15 La. 
App., 60 and Martens v. Penton, 130 
So, 360, second and third cases, 15 
La~App. 61. 

52. Cal.—Kline v. Barkett, 158 P.2d 
51, 68 Cal.App.2d 765—McDoug-all 
V. Morrison, 130 P.2d 149, 55 Cal. 
App.2d 92—Smarda v. Fruit 
Growers’ Supply Co., 36 P.2d 701, 
1 Cal.App.2d 1265—^Himes v. Dan¬ 
iel, 15 P.2d 791, 127 Cal.App. 327 
—Kalleir V. Fassio, 13 P.2d 763, 
125 Cal.App. 96—Ekwall v. Los 
Angeles Hat Co., 287 P. 545, 105 
Cal. App. 300—^Havens v. Loebel, 
284 P. 717, 103 Cal.App. 294. 

Reason for rule 

Damages recovered would become 
community property which would in¬ 
ure to the benefit of the spouse 
whose negligence contributed to the 
accident.—Dicken v. Souther, 138 P. 
2d 408, 59 Cal.App.2d 203. 

53. Cal.—Solko v. Jones, 3 P.2d 1028, 
117 Cal.App. 372. 

54. Cal.—Morrissey v. Kirkelie, 42 
P.2d 361, 5 Cal.App.2d 183. 

55. Wash.—Ostheller v. Spokane, 
etc., R. Co., 182 P. 630, 107 Wash. 
678. 

56. La.—^Weitkam v. Johnston, App., 
5 •So.2d 582, rehearing denied 6 So. 
2d 64. 

B7. tr.S.—Stringfellow v. Atlantic 
Coast Line Co., C.C.A.Fla., 64 


F.2d 173, reversed on other grounds 
54 S.Ct. 175, 290 U.S. 322, 78 D.Ed. 
339—Constantine v. Pennsylvania 
R. Co., C.C.A.Ind.. 114 P.2d 271— 
Jones V. Thompson, C.C.A.Tex., 80 
P.2d 456—Henson v. Fidelity & 
Columbia Trust Co., D.C.Ky., 3 F. 
Supp. 950, affirmed C-C.A., 68 F.2d 
144, rehearing denied 69 F.2d 778. 
Cal.—Carpenter v. Gibson, 181 P.2d 
953, 80 Cal.App.2d 269—Chinnis v. 
Pomona Pump Co., 98 P.2d 560, 36 
Cal.App.2d 633—Smith v. Schwartz, 
57 P.2d 1386, 14 Cal.App.2d 160— 
Caraveo v. Pickwick Stages Sys¬ 
tem, 298 P, 516, 113 CaLApp. 443. 
Ga.—^Atlanta, B. & C. Ry. Co. v. Lof- 
tin, 21 S.E.2d 290, 67 Ga.App.2d 
601. 

Ill.—Smithers v. Henriquez, 15 N.E. 
2d 499, 368 Ill. 588—Serletic v. 
Jeromell, 57 N.E.2d 896, 324 Ill. 
App. 233—^Walsh v. Murray, 43 
E.2d 562, 315 Ill.App. 664—Trust 
Co. of Chicago v. Baltimore & O. 
R. Co., 42 N.E. 2d 883, 315 Ill.App. 
209—Franks v Baltimore & O. S. 
W. R. Co., 269 IlLApp. 129. 

Ky.—^McFarland v. Bruening, 185 S. 
W.2d 247, 299 Ky. 267—Bowman v. 
Ernst, 71 S.W.2d 1013, 254 Ky. 
376—Sheetinger v. Dawson, 33 S. 
W.2d 609, 236 Ky. 571. 

La.—Bolton v. Glowaski, App., 15 So. 
2d 536. 

Minn.—^Wessman v. Scandrett, 14 N. 

W.2d 445, 217 Minn. 312. 

Mo.—^Reynolds v. Thompson, 215 S. 
W.2d 452—Grab v. Davis Const. 
Co., 109 S.W.2d 882, 233 Mo.App. 
819. ' ‘ • 


N.J.—^Hedges v. McManus, 159 A. 87, 
10 N.J.Misc. 336—Gorman v. Main- 
zer, 149 A. 122, 8 N.J.Misc. 150. 

N.T.—Bustard v. Lunt, 284 N.T.S. 
56, 246 App.Div. 431—Ouderkirk 
V. Boston & M. R. R., 253 N.T.S. 
805, 233 App.Div. 508—^Wessels v. 
State, 86 N.T.S.2d 590, 194 Misc. 
317. 

N.C.—^Wright v. Wright, 50 S.E.2d 
540, '229 N.C. 503. 

Okl.—Graves v. Harrington, 60 P.2d 
622, 177 Okl. 448. 

Or.—^Webb v. Hoover-Guernsey Dairy 
Co., 4 P.2d 631, 138 Or. 24—Print 
V. Amato, 284 P. 183, 131 Or. 631, 

Tex.—Mercer v. Evans, Civ.App., 173 
S.W.2d 206—^Northern Texas Trac¬ 
tion Co. V. Thetford, Civ.App., 28 
S.W.2d 906, modified on other 
grounds Com.App., 44 S.W.2d 902. 

45 C.J. p 1035 note 80—4'2 C-J. p 1181 
note 46. 

Imputation of contributory negli¬ 
gence of operator of vehicle to 
owner not present at time of ac¬ 
cident see supra subdivision a of 
this section. 

Imputation of negligence of parent 
to child generally see supra § 160. 

Stepfather 

Ky.—Big Sandy Bus Line Co. v, Wil¬ 
liams, 56 S.W.2d 346, 246 Ky. 758. 

58. Ala.—Baker v. Baker, 124 So. 
740, 220 Ala. 201. 

R.I.—^Najjar v. Horovitz, 172 A. 255, 
54 R.L 224. 

Wash.—Colvin v. Simonson, 16 P.2d 
839, 170 Wash. 341. 

42 C.J. p 1181 note 47. 


829 



§ 168 


NEGLWENGE 


65 aj.s. 


with the custody and care of the child at the time 
of the injury but, where a parent and a child are 
riding in a vehicle driven by an agent of the par¬ 
ent, so that the negligence of the driver is imputed 
to the parent, there is no such casting of the neg¬ 
ligence on the parent that this negligence can in 
turn be imputed to the child in the custody and keep¬ 
ing of the parent.^® The rule has no application 
where the child was old enough to take care of him¬ 
self as a passenger without custodial care.®^ Al¬ 
though there is authority to the contrary,bas 
been held that the negligence of one parent in driv¬ 
ing a conveyance is not to be imputed to a child 


where the child at the time of the accident was in 
the immediate custody of the other parent.^3 

Contributory negligence of child. The, contribu¬ 
tory negligence of a child is not imputed to a par¬ 
ent who does not control, or have the right and duty 
to exercise control of, the child's conduct in the op¬ 
eration of the vehicle,®^ but the rule is otherwise 
where the parent owns the vehicle, and has the child 
drive it for him,®^ where the child was the agent of 
the parent in the operation of the vehicle at the 
time of the injury,where the parent has not tem¬ 
porarily parted with the right to control the oper¬ 
ation of the vehicle,®'^ where the parent has signed 


59. He.—Tibbetts v. Harbach, 19 S 
A. 610, 135 Me. 397. 

Hass.—^Tucker v. Ryan, 10 N.E.2d 
73, 298 Hass, 2S2. 

45 C.J. p 1036 note 85. 

Contributory negligence of custodian 
operating vehicle as not imputed to 
child riding with him generally 
see infra subdivision li of this 
section. 

In Uew Tort 

(1) The rule of the text formerly 
applied.—Kupchinsky v. Vacuum Oil 
Co., 265 N.Y.S. 1S6. 238 App.Div. 457, 
affirmed ISS N.E. 278, 263 N.Y. 128— 
45 C.J. p 1036 note 85. 

(2) But no negligence can be Im¬ 
puted to a young passenger under 
statute abolishing former rule.—Kin¬ 
ney V, State. 75 N.Y.S.2d 784, 191 
Misc, 128. 

(3) Under the former rule, in de¬ 
termining whether negligence of 
truck driver could be imputed to in¬ 
fant child riding with him, act of 
custody of child and act of driving 
truck were separable and distinct.— 
Kupchinsky v. Vacuum Oil Co., su¬ 
pra, 

60. Del.—Messick v. Delaware Elec¬ 
tric Power Co., 175 A. 772, 6 W.W. 
Harr. 354. 

61. Mass.—Friedman v. Berthiaume, 
21 lSr.E.2d 261, 303 Mass. 159— 
Bessey v. Salemme, 19 N,E.2d 75, 
302 Mass. 188, 123 A.L.R. 1156. 

62. U.S.—Delaware, etc., R. Co. v, 
Devore, K.Y., 114 F. 155, 62 C.C.A. 
77. 

Md.—Caroline County v. Beulah, 138 
A. 25. 153 Hd. 221. 

63. N.Y.—Lewin v. Lehigh Valley 
R. Co., 65 N.Y.S. 49, 52 App.Div. 
69. affirmed 69 N.E. 301. 165 N.Y. 
667—Hennessey v. Brooklyn City 
R. Co., 39 N.Y.S. 805, 6 App.Div. 
206. 

64. U.S.—Mann v. Funk, D.C.Pa., 50 
F.Supp. 305, affirmed, C.C.A., 141 
F.2d 260—Harris v. Tragllo, D.C., 
Or,, 24 F.Supp. 402, affirmed, C.C.A,, 
Traglio v. Harris, 104 F.2d 939, 
127 A-L.R. 803, certiorari dismissed 


60 S.CL 125, 308 U.S. 629, 84 L.Ed. 
524. 

Cal.—Edwards v. Freeman, App., 205 
P-2d 461—Green v. Merced County, 
144 P.2d 874, 62 Cal.App.2d 570. 
La.—Rosenbaum v. Weil, App., 167 
So. 215. 

Mo.—Myers v. Hauser, App., 61 S.W. 
2d 214. 

Neb.—Gorman v. Bratka, 296 N.W. 
456, 139 Neb. 84. 

N.Y.—Webber v. Graves, 255 N.Y.S. 

726, 234 App.Div. 579. 

Or.—Holzhauser v. Portland Trac¬ 
tion Co., 169 P.2d 127, 178 Or. 607. 
Pa.—Volz V. Dresser, 28 A.2d 493, 150 
Pa.Super. 371. 

Tex.—Jacobe v. Goings, Civ.App., 3 
S.W.2d 535, error dismissed. 

Wash.—Sanderson v. Hartford East¬ 
ern Ry. Co., 294 P. 241, 159 Wash. 
472. 

45 C.J. p 1036 note 81—42 C.J. p 1181 
note 47 [a]. 

In. Michigan 

(1) As shown supra subdivision e 
of this section, it was formerly the 
rule that the negligence of the driver 
of a private conveyance in which a 
person of mature years was riding 
as a voluntary passenger or guest 
was imputed to the latter. 

(2) Accordingly, a son's negli¬ 
gence in driving a loaded wagon was 
imputable to the father, riding on 
the load.—Vinton v. Plainfield Tp., 
175 N.W. 403, 208 Mich. 179. 

€5- Ill.—^Hanusik v. Hanlon, 258 Ill. 
App. 114. 

Iowa.—In re Green's Estate, 278 N. 

W. 285, 224 Iowa 1268. 

La.—Weitkam v. Johnston, App., 5 
So.2d 682, rehearing denied 6 So.2d 
54. 

Minn.—Pearson v. Northland Transp. 

Co., 239 N.W. 602, 184 Minn. 560. 
Mo.—Zambruski v. Ludewig, App., 
110 S.W.2d 825. 

Ohio.—Valencic v. Akron & Barber¬ 
ton, Belt R. Co., 47 N,E.2d 643, 71 
Ohio App. 18, reversed on other 
grounds 13 N.E.2d 240, 133 Ohio St. 
287. 

Pa.—Gourley v. Boyle, 29 A.2d 623, 
346 Pa. 113. 


Wash.—Hauswirth v. Pom-Arleau, 
119 P..2d 674, 11 Wash.2d 354—Shir¬ 
ley V. American Automobile Ins. 
Co., 300 P. 15‘5, 163 Wash. 136. 
Imputation of contributory negli¬ 
gence of operator of vehicle to 
owner not present at time of ac¬ 
cident see supra subdivision a of 
this section. 

Son driving- -writli father's consent 
The negligence, if any, of a son, 
driving his father's automobile with 
father’s consent, was imputed to 
father who was riding in automobile. 
—Rogers v. Jefferson, 275 N.W. 874, 
224 Iowa 324. 

66. U.S.—Cram v. EvelofC, C.C.A. 
Minn., 127 P.2d 48'6. 

La.—Link v. Shreveport Rys. Co., 
App., 153 So. 77. 

Mass.—Foley v. Hurley, 193 N.E. 2, 
288 Mass. 354. 

Tex.—Miller v. Panhandle & S. F. 
Ry. Co., Civ.App., 35 S.W.2d 194, 
error dismissed. 

Utah.—Frank v. McCarthy, 188 P.2d 
737. 

67. La.—^V/elch v. Louisiana Oil Re¬ 
fining Corporation, 135 So. 617, 17 
La.App. 100. 

Mass.—Foley v. Hurley, 193 N.E. 2, 
288 Mass. 354. 

Pailnre to direct operation 
As respects imputed negligence, 
where no circumstances appeared 
which called for her exercise of con¬ 
trol, fact that owner of automobile 
driven by her minor son gave no 
directions as to its operation or as 
to route did not show that she tem¬ 
porarily parted with right to control 
its operation.—^Foley v. Hurley, su¬ 
pra. 

ownership as warranting- finding of 
control 

Passenger’s ownership of automo¬ 
bile involved In collision which was 
being operated by her minor son, in 
absence of evidence that she had di¬ 
vested herself of right to control, is 
sufficient to warrant finding that pas¬ 
senger retained right, arising from 
her ownership, to control operation 
of automobile.—Levangie v. Gutter- 
son, 194 N.E. 79, 28*9 Mass. 287. 
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the child’s application for an operator’s license and 
assumed responsibility for any negligence of the 
child thereafter in operating the vehicle, where 
by statute the parent is responsible for the torts of 
the child.®^ So, negligence of a minor child oper¬ 
ating a motor vehicle on the highway w'ith the ex¬ 
press or implied permission of the parents, or per¬ 
son having custody of the minor is imputed to the 
parents or such person under the express provi¬ 
sion of some statutes,*^® and such imputation of neg¬ 
ligence is not limited to actions of third persons 
against the parent, but it extends to actions in which 
the parent seeks redress and damages.'^i No joint 
enterprise exists between a parent and a child where 
the parent is the guest of the owner for whom the 

child is driving.*^2 

h. Custodian and Child 

The contributory negligence of the driver of a vehicle 
who is a person other than the parent cannot be imputed 
to a child riding in the vehicle. 

The contributory negligence of the driver of a 
vehicle, who is a person other than the parent, can¬ 
not be imputed to a child riding in the vehicle, 
particularly where statutes provide that, in a suit 
by an infant, the fault of custodians selected by the 
parents is not imputable to the child,and this is 
true, although the driver is the servant of the child’s 
parent.'^^ 


L Master and Servant 

The contributory negligence of a servant In the op¬ 
eration of a conveyance is generally imputed to the master 
riding with him, but the negligence of a master in operat¬ 
ing the conveyance is not imputable to a servant riding 
With the master unless the servant participated in the 
negligence or unless the master and servant were en¬ 
gaged in a common enterprise. 

In accord with the general doctrine of imputed 
negligence with respect to persons bearing to each 
other the relation of master and servant, as dis¬ 
cussed supra § 162, the contributory negligence of 
a servant in the operation of a conveyance is usu¬ 
ally imputed to the master who is riding with him."^^ 
Where, however, an employee is of his own choice 
and at his own expense driving his own automobile 
to the place where work is to be performed for his 
master, his negligence is not imputable to his em¬ 
ployer riding in the automobile but neither having 
nor exercising any control or direction in its oper¬ 
ation.'^'^ The negligence of a chauffeur is not im¬ 
puted to a member of his employer’s family where 
such member exercised no authority or control over 
him.'^^ Where the driver of a motor vehicle and a 
helper who is riding with him bear to each other 
the relation of master and servant, the negligence of 
the servant helper is imputed to the driver.*^9 

The negligence of a master in operating the con¬ 
veyance is not imputable to his servant who is rid¬ 
ing with the master in the course of his employ¬ 


es. Ark.—H. L. Wilson Lumber Co. 
V. Koen, 151 S.W.2d 681, 202 Ark. 
576. 

69. La.—Epps V. Standard Supply & 
Hardware Co., App., 4 So.2d 790. 

70. Cal.—Spendlove v. Pacific Elec. 
Ry. Co., 184 P.2d 878, 30 Cal.2d 632 
—-Solloway v. Watts, 137 P.2d 477, 
58 Cal.App.2d 595. 

71- Cal.—Solloway v. Watts, supra. 

72. Tex.—Jacob e v. Goingrs, Civ. 
App., 3 S.W.2d 535, error dismissed. 

73. Ga.—^Eng-lish v. Georgria Power 
Co., 17 S.E.2d 891, 66 Ga.App. 363. 

45 C.J. p 1035 note 80—i2 C.J. p 1181 
note 48. 

74. Ga.—^Engrlish v. Georgia Power 
Co., 17 S.E.2d 891, 66 Ga.App. 363. 

75. Mass.—Stemler v. Cady, 141 H. 
E. 109, 246 Mass. 384. 

76. U.S.—Jacobs v. Pennsylvania R. 
Co., C.C.A.Del., 90 F.2d 329~Budd 
V. John B. Southee, Inc., C-C.A.]Sr- 
T., 85 F.2d 513—Stailord v. Road¬ 
way Transit Co., D.C.Pa., 70 F. 
Supp. 565, motion refused 73 F. 
Supp. 458, affirmed in part and re¬ 
versed in part on other grounds 
C.C.A., 165 F-2d 920. 

Ark.—Schubach v. Traicoff, 216 S.W. 

2d 395, 214 Ark. 375. 

Illr.^Stoutz V. Nicoson» 270 Ill.App. 
28. 


Ky.—Chesapeake & O. Ry. Co. v. 
Warnock's Adm’x, 23 S.W.2d 558, 
232 Ky. 340. 

La,—Arceneaux v- Louisiana High¬ 
way Commission, App., 15 So.2d 
638, 

Mo.—Kaley v. Huntley, 63 S.W.2d 21, 
333 Mo. 771. 

H.T.—Shuler v. Whitmore, Rauber & 
Vicinus, 246 N.Y.S. 528, 138 Misc. 
814, affirmed 251 N.Y.S. 886, 233 
App.Div. 892—Bandych v. Ross, 26 
N.Y.S.2d 830. 

Pa.—^Von Cannon v. Philadelphia 
Transp. Co., 25 A,2d 584, 148 Pa, 
Super- 330. 

Tex.—Rankin v. Nash-Texas Co., 
Civ.App., 73 S.W.2d 680, modified 
on other grounds 105 S.W.2d 195, 
129 Tex. 396—^Anderson v. Texas 
& N. O. R. Co., Civ.App., 63 S.W, 
2d 1079. 

Utah.—^Frank v. McCarthy, 188 P.2d 
737. 

Wash,—^Byerley v. Northern Pac. Ry. 
Co., 120 P.2d 453, 11 Wash.2d 604— 
Hemrich v. Koch, 31 .P.2d 529, 177 
Wash. 272. 

W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324, 129 W.Va. 267. 

42 C.J. p 1181 note 39—45 C.J. p 1035 
note 73—52 C.J. p 316 note 14- 

Imputation of contributory negli¬ 
gence of operator of vehicle to 
owner not present at time of acci¬ 
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dent see supra subdivision a of 
this section. 

Sole stockholder of corporate employ,, 
er 

Negligence of corporation’s em¬ 
ployee, acting within course and 
scope of his employment, in driving 
corporation’s automobile at time of 
collision with trailer of truck 
stopped on highway ahead of auto¬ 
mobile, was held imputable to cor¬ 
poration’s sole stockholder and man¬ 
ager, riding as passenger in automo¬ 
bile, so as to bar his recovery of 
damages from truck owner for re¬ 
sulting injuries.—McCook v. Rebec- 
ca-Fabacher, Inc., La.App., 10 So.2d 
512. 

One who drives vehicle as mere 
accommodation or favor to the owner 
is the owner’s servant, as respects 
imputed negligence.—Curry v. Bruns, 
285 N.W. 88, 136 Neb. 74. 

77. ■ Md.—Dorchester County v. 
Wright, 114 A. 573, 138 Md, 677. 

78. Mass.—^Bullard v. Boston El. R. 
Co., 115 N.E. 294, 226 Mass. 262. 

42 C.J. p 1181 note 42. 

79. Md.—Crystal v- Baltimore, etc., 
R- Co., 132 A. 629, 150 Md. 266. 

42 C.J. p 1182 note 56. . 
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mentjSO or who is being carried by the master pure¬ 
ly as an accommodation,®^ unless the servant par¬ 
ticipated in the negligent conduct,or unless the 
master and servant were engaged in a common en¬ 
terprise.®® 

j. Coemployees or Fellow Servants 

Where two fellow servants having duties to perform 
for their common employer, the one wholly distinct from 
the duties of the other, are severally engaged In the per¬ 
formance of such duties, the contributory negligence of 
the one operating a conveyance will not be imputed to 
the one riding with him; but the rule is otherwise where 
both employees are charged with the duty of operating 
and controlling the conveyance, or where both participate 
in its operation. 

Where two fellow servants having duties to per¬ 
form for their common employer, the one wholly 
distinct from the duties of the other, are severally 
engaged in the performance of such duties, the con¬ 


tributory negligence of the one driving or operat¬ 
ing a conveyance will not be imputed to the one rid¬ 
ing with him,®^ and a mere showing of a joint en¬ 
terprise without more is insufficient to impute the 
negligence of the driver to the other employee.®^ 
The rule is otherwise, however, where both em¬ 
ployees are charged with the duty of operating and 
controlling the conveyance,®® or where both partici¬ 
pate in its operation.®'^ 

Policemen. The contributory negligence of the 
driver of a police patrol is not imputed to a police 
officer riding therein in the performance of duty, 
where the police officer has no control over the 
driver in the operation of the conveyance.®® The 
rule is otherwise, however, if the injured officer has 
control of the patrol and the driver at the time the 
injury was sustained.®® 


80. Cal,—Powell v. Pacific Elec. Ey. 
Co., App., 205 P.2d 432—Sortino v. 
Loneoak, 153 P.2d 42S, 66 Cal.App. 
2d 876. 

HI.—Johnson v. Turner, 49 JSr.E.2d 
297, 319 IlLApp. 265. 

Md.—Pennsylvania R. Co. v. State, 
53 A.2d 562. 

N.J.—Shipley v. Reid Ice Cream Cor¬ 
poration, 152 A. 183, 8 N.J.Misc. 
849. 

Pa.—Leach v. Scranton Transit Co., 
Com.Pl., 50 Liack.Jur. 69. 

W.Va.—^Parsons v. Xew York Cent. 
R. Co., 34 S.E.2d 334, 127 W.Va. 
619. 

45 C.J. p 1035 note 74. 

8L Wash.—Justice v. Lavage tto, 
113 P.2d 1025, 9 Wash.2d 77. 

82. Mass.—Lundergan v. New York 
Cent., etc., R. Co-, 89 N.E. 625, 203 
Mass. 460. 

42 C.J. p 1181 note 41. 

83. Pa.—Campagna v. Lyles, 148 A. 
527, 298 Pa. 352. 

What constitutes common or joint 
enterprise between occupants of 
vehicles generally as respects im¬ 
puted contributory negligence see 
supra subdivision c of this section. 

84. U.S.—Kocher v. Creston Trans¬ 
fer Co., C.C.A.Pa., 166 P.2d 680— 
Melville v. State of Maryland to 
Use of Morris, C.C.A.Md., 155 P.2d 
440—Mosson v. Liberty Fast 
Freight Co„ C.C.A.N.Y., 124 P.2d 
448. 

Cal.—Lagomarsino v. Market St. 
Ry. Co., 261 P. 465, 202 Cal. 474— 
Been v. Lummua Co., 173 P-2d 34, 
76 Cal.App.2d 288—Handley v. 
Lombardi, 9 P.2d 867, 122 CaLApp. 
22—Sichterman v. R. M. HolUngs- 
head Co., 271 P. 372, 94 CaLApp. 
486, rehearing denied 271 P. 1111, 
94 CoIAlPP- 486. 

Fla.—Corpus Juris cited In Penn v. 
Pearce, 163 So. 288, 289, 121 Fla. 3. 


Ind.—Mattes v. Brugner, 159 N.E. 
156, 88 Ind.App. 36. 

La. —Hebert v. Texas & Pac. Ry. Co., 
App., 28 So. 2d 151—Corpus Juris 
Quoted In Maddox v. Pattison, App., 
186 So. 894, 902—Martin v. Yazoo 
& M. R. Co., App., 181 So. 571— 
Kimbro v. Holladay, App., 154 So. 
369—Hogan v. New Orleans Public 
Service, 131 So. 756, 16 La.App. 637, 
rehearing denied 132'So- 425, 16 La. 
App. 637. 

Mass.—Slowik v. Union St. Ry. Co., 
184 N.E. 469, 282 Mass. 249. 

Miss.—Greer v. Pierce, 147 So. 303, 
167 Miss. 65. 

N.H.—Clough V. Schwartz, 48 A.2d 
921, 94 N.H. 138. 

Pa.—Maio v. Fahs, 14 A.2d 105, 339 
Pa. 180—Corse v. Ferguson, 180 
A. 65, 118 Pa.Super. 606—Ward v. 
Philadelphia Rapid Transit Co., 
177 A, 485, 117 Pa.Super. 120—Mar- 
mar v. Farrell, 177 A, 224, 116 Fa. 
Super. 586, followed in Weiss v. 
Farrell, 177 A. 225, 116 Pa.Super. 
591—Considine v. Michlovitz, Com. 
PL, 45 Dauph.Co. 258—Sell v. Falls, 
Com.PL, 55 Montg.Co. 197. 

Vt.—Loomis V. Abelson, 144 A. 378, 
101 Vt. 459. 

45 C.J. p 1036 note 90—42 C.J. p 1181 
note 50. 

Imputation of contributory negli¬ 
gence to coemployee or fellow 
servant generally see supra $ 166. 

Persons in military service 

U.S.—Charleston, etc., R. Co. v. Al- 
wang, S.C., 258 F. 297, 169 C.CLA 
313. 

42 C.J. p 1182 note 63. 

85- U.S.—^Kocher v. Creston Transr 
fer Co.,. C.C.A.Fa., 166 F.2d 680. 

Imputation of contributory negli¬ 
gence of operator to occupant en¬ 
gaged in common or joint enter¬ 
prise with operator generally see 
supra subdivision c of this section. 
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Fellow servants held not participants 
in joint ente 2 T)rise 

La.—Martin v. Yazoo & M. R, Co., 
App.. 181 So. 571. 

86. La.—Corpus Juris quoted in 
Maddox v. Pattison, App., 186 So. 
894, 902. 

Ohio.—Lacey v. Heisey, 5 N.E.2d 699, 
53 Ohio App. 451. 

Wash.—Martin v. Puget Sound Elec¬ 
tric R. Co., 241 P. 360, 136 Wash. 
663. 

45 C.J. p 1036 note 91. 
a7. Wash.—Martin v. Puget Sound 
Electric R. Co., supra. 

88. Colo.—Denver Tramway Co. v. 
Orbach, 172 P. 1063, 64 Colo. 511. 

Mo.—Hogan T. Fleming, 265 S.W. 

875, 218 Mo.App. 172. 

42 C.J. p 1181 note 51. 

Deputy x>eace officer 
Deceased, who had been deputized 
as a peace officer by deputy sheriff 
to aid in transporting prisoner in 
county's automobile, and the deputy 
sheriff were not engaged in a joint 
enterprise so as to preclude recov¬ 
ery from bus company for deceased’s 
death in collision of automobile with 
stalled bus by Imputing deputy sher¬ 
iff's negligence to deceased.—Mitchell 
V. Great Eastern Stages, 19 N.E.2d 
910, 60 Ohio App. 144. 

89. La.—Bofill V. New Orleans R., 
etc., Co., 66 So. 339, 135 La. 996, 
L.R.A1915C 419. 

Joint enterprise 

County police officers who were at 
time of automobile collision using 
county's automobile eissigned to 
driver and were proceeding to a city 
on official police business were held 
engaged in joint enterprise so that 
driver's contributory negligence was 
imputed to, and barred recovery by, 
accompanying officer.—Collins v. 
Graves, 61 F.2d 1198, 17 Cal^App. 
2d 288. 
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Firemen. A fireman riding on a fire truck in the 
performance of his duty is not chargeable with the 
contributory negligence of the driver over whom he 
had no control,and is not engaged in a joint en¬ 
terprise with such driver.91 


k. Fellow Passengers 

The contributory negligence of one of several pas¬ 
sengers in a conveyance is not chargeable to the others. 

The contributory negligence of one of several 
passengers in a conveyance is chargeable to him 
alone, and not to others.^^ 


E. COMPARATIVE NEGLIGENCE 


§ 169. In General 

The doctrine of comparative negligence, which per¬ 
mits a plaintiff In a negligence action to recover in 
certain instances notwithstanding he was guilty of con¬ 
tributory negligence, is not recognized in any state, 
apart from statutes establishing the doctrine. 

''Comparative negligence’’ has been defined as that 
negligence which joined with the negligence of de¬ 
fendant in proximately causing the injuries of plain¬ 
tiff and goes in reduction of the amount of recovery 
in proportion that the negligence of plaintiff com¬ 
pares with that of defendant, resulting, by reduc¬ 
tion, in a bar of recovery when the negligence of 
plaintiff is equal to, or greater than, that of de¬ 
fendant,and the '^comparative negligence doc¬ 
trine’^ has been defined as that doctrine in the law 
of negligence by which the negligence of the par¬ 
ties is compared, and a recovery permitted, not¬ 
withstanding the contributory negligence of plain¬ 
tiff, when the negligence of plaintiff was slight and 


the negligence of defendant gross, but refused when 
plaintiff was guilty of a want of ordinary care, 
thereby contributing to his injury, or when the neg¬ 
ligence of defendant was not gross, but only ordi¬ 
nary or slight, when compared, under the circum¬ 
stances of the case, with the contributory negligence 
of plaintiff.^^ The doctrine has been described as 
not a rule of contributory negligence at all, but a 
law under which men are fined for gross negligence, 
the fine being paid over to plaintiff if he, on his 
part, has been guilty of only slight negligence.^® 

While the doctrine of comparative negligence 
formerly prevailed in at least one state,and 
has been applied where the civil law prevails, 
the doctrine, except in so far as it has been estab¬ 
lished by statute, as discussed infra §§ 170-172, is 
no longer recognized in any state and is expressly 
repudiated in most states.®^ Accordingly, apart 
from statute, the question of degree of care or rel- 


90. Minn.—Ring: v. Minneapolis St. 
Ry. Co., 217 N'.W. 130, 173 Minn. 
265. 

N.H.—Clough V. Schwartz, 48 A.2d 
921, 94 N.H. 138. 

45 C.J. p 1036 note 94—42 C.J. p 1181 
note 52 [a]. 

lajiiry to superior officer 

(1) A fireman’s negligence in driv¬ 
ing city fire department’s truck was 
not imputable to fire department lieu¬ 
tenant, who had charge of truck and 
right to control driver, and hence did 
not bar lieutenant’s recovery of dam¬ 
ages for injuries sustained in colli¬ 
sion with civilian truck,—Vogler v. 
Jones, 186 P.2d 315, 199 Okl. 156. 

(2) In such case, question for jury 
to decide, in determining plaintiff’s 
responsibility for accident, was 
whether plaintiff was negligent in 
failing to exercise his authority to 
control and direct driver of such 
truck or whether he exercised such 
power in negligent manner.—Vogler 
V. Jones, supra. 

91. Minn.—Ring v. Minneapolis St. 
Ry. Co., 217 N.W. 130, 173 Minn. 
265. 

N-H.—^Clough V. Schwartz, 48 A.2d 
921, 94 N.H. 13S. 

92. Cal.—Finn v. Sullivan, 293 P. 
639^ llO CaLApp. 38. 

45 C.J. p 1036 note 95—42 C.J. p 1182 
note 67. 

96 C.J. S.—63 


93. Ga.—^Whatley v. Henry, 16 S.E. 
2d 214, 220, 65 Ga.App. 66S. 

94. Okl.—Hailey-Ola Coal Co. v. 
Morgan, 134 P. 29, 39 Okl. 71. 

45 C.J. p 1037 note 98. 

95. Mont.—Hughey v. Fergus Coun¬ 
ty, 37 P.2d 1035, 98 Mont. 98. 

96. Ill.—Christian v. Irwin, 17 N.E. 
707, 125 Ill. 619. 

39 C.J. p 822 note 75—45 C.J. p 1037 
notes 97-2—52 C.J. p 80 note 51 
[a], p 361 notes 5, 6, p 688 note 62. 

97. N.Y.—Sapone v. New York 
Cent, etc., R. Co., 225 N.Y.S. 211, 
130 Misc. 756, applying law of Que¬ 
bec. 

39 C.J. p 822 note 75 [bj—45 C.J. p 
1038 notes 8—14—52 C.J. p 361 note 
12 . 

98. U.S.—Cunningham v. Olson Drill¬ 
ing Co., C.A.Tex., 171 F.2d 392— 
Fidelity & Casualty Co. of New 
York V. Federal Express, C.C.A. 
Ohio, 136 F.2d 35. 

Ark.—Powell Bros. Truck Lines v. 
Barnett. 109 S.W.2d 673, 194 Ark. 
769, applying Missouri law. 

Cal.—People v. Lang Transp. Corpo¬ 
ration, 110 P.2d 464, 43 Cal.App.2d 
134 — Lolli V. Market St Ry. Co.. 
110 P,2d 436, 43 CaLApp.2d 166— 
Dresser v. Southern California Edi¬ 
son Co., 82 P.2d 965, 28 Cal.App. 
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2d 510—Seiko V. Jones, 3 P.2d 1028, 
117 Cal.App. 372—Fishman v. Sil¬ 
va, 2 P.2d 473, 116 Cal.App. 1. 

Del.—Willis v. Schlagenhauf, 188 A. 

700, 8 W.W.Harr. 96. 

Ill.—Little V. Illinois Terminal R. 

Co., 50 N.E.2d 123, 320 Ill.App. 163. 
Ind.—Hoesel v. Cain, 53 N.E.2d 165, 
222 Ind. 330, rehearing denied 53 
N.E.2d 769, 222 Ind. 330. 

Ky.—Price v. T. P. Taylor & Co., 196 
S.W.2d 312, 302 Ky. 736—Peerless 
Mfg. Corporation v. Davenport, 136 
S.W.2d 779, 281 Ky. 654. 

La.—McLelland v. Harper, App., 38 
So.2d 425—^Mason v. Price, App., 
32 So.2d 853—^Abrego v. Tri-State 
Transit Co., App., 22 So.2d 681— 
Falgout V, Younger, App., 192 So. 
706—General Exchange Ins. Corpo¬ 
ration V. Carp, App., 176 So. 145— 
Hataway v. F. Straus & Son, App., 
158 So. 408—Joseph v. Monroe 
Transfer & Warehouse Co., App., 
148 So. 462—Wyble v- Putfork, 
App., 141 So. 776—Dominick v. 
Haynes Bros., 127 So. 31, 13 La. 
App. 434—Mathes v. Schwing, 123 
So. 156, 11 La.App. 5, 19 La.App. 
680, set aside on other grounds 125 
So. 121, 169 La. 272. 

Mich.—^Wieezorek v. Merskin, 13 N. 
W.2d 239, 308 Mich. 145—Mogill v. 
Resnick, 248 N.W. 562. 263 Mich. 
103—Grabowski v. Seyler, 246 N. 
W. 189, 261 Mich. 473—Johnson v. 
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ative negligence of the parties is of no impor¬ 
tance,except, perhaps, in some states, where the 
remote negligence of plaintiff may be considered in 
mitigation of damages, as discussed supra § 129, or 
where plaintiff’s action is founded on willful or 
wanton injury or gross negligence, as discussed su¬ 
pra § 131. 

§ 170. Statutory Provisions 

Under statutes In some jurisdictions, the strict com¬ 
mon-law rule that any contributory negligence Is a com¬ 
plete defense has been limited or modified. 

Under statutes in some jurisdictions, the strict 
common-law rule that any negligence on the part 
of plaintiif, however slight, is a complete defense, 
has been limited or modified.^ While such statutes 
change the legal effect of contributory negligence,^ 


they do not change the law as to what constitutes 
contributory negligence and, where it appears 
that both parties were negligent, plaintiff’s negli¬ 
gence must be compared with that of defendant be¬ 
fore a final disposition of the case.^ By their terms, 
some of the statutes are applicable to all actions for 
injury to either person or property but usually 
statutes of this kind are limited in their application 
to particular classes of cases.® In accordance with 
the general rule that statutes in derogation of com¬ 
mon law are to be strictly construed, statutes of this 
kind have no retroactive effect nor will their ap¬ 
plication be extended beyond those classes of cases 
expressly enumerated where the legislative intention 
to do so does not clearly appear.^' Where plaintiff 
was not guilty of contributory negligence, the com¬ 
parative negligence statute has no application in a 


Grand Trunk Western R. Co., 224 
N.W. 448, 246 Mich. 52. 

Mo.—Frailey v. Kurn. 161 S.W.2d 424, 
349 Mo. 434—Brown v. Raffety, 136 

S.W.2d 717, 234 Mo.App. 620. 
Mont.—Huffhey v. Fergus County, 37 
P.2d 1035, 9S Mont. OS. 

M. J.—Juliano v. Abeles, 177 A. 666, 
114 N.J.Law 510. 

—Corpus Juris cited in Wells, 
Inc., V. Shoemake, 177 P.2d 451, 
458, 64 Nev. 57. 

N. M.— Corpus Juris cited in Gray v- 
Esslinger, 130 P.2d 24, 28, 29, 46 N. 

M. 421, rehearing denied 131 P.2d 
S81. 4S N.M. 492. 

Ohio.—Betras v. G. M. McKelvey Co., 
76 X.E.2d 280, 148 Ohio St. 623. 
Okl.—Mount V. Nichols, 177 P.2d 

1013, 198 Okl. 282. 

Pa.—Kasanovich v. George, 34 A.2d 
523, 348 Pa. 199—McDonald v. Kon- 
dik, Com.PL, 32 Del.Co. 196—Koch 
V. Shillady, Com.Pl., 29 Del.Co. 238. 
S.C.—Boyleston v. Southern Ry. Co., 
44 S.E.2d 537, 211 S.C. 232, 173 
A.B.R. 788—Coleman v. Lurey, 20 
S.E.2d 65, 199 S-C. 442—Bedford v. 
Armory Wholesale Grocery' Co., 10 
S.E.2d 330, 195 S.C. 150—Gladden 
V. Southern Ry. Co., 141 S.E. 90, 
142 S.C. 492. 

S.D.—Wittstruck v. Lee, 252 N.W. 

874, 62 S.D. 290, 92 A.L.R. 1361. 
Tenn.—Denton v. Watson, 65 S.W,2d 
196, 16 Tenn.App. 451. 

Tex.—^Blakesley v. Kircher, Com. 
App., 41 S.W.2d 53—Beck v. Dallas 
Ry. Co., Civ.App., 23 S.W.2d 399, 
error refused. 

Va»—^Teary v. Holbrook, 198 S.E. 441, 
171 Va, 266—^Waynick v. Walrond, 
154 S.E. 522, 155 Va. 400, 70 A.L.R. 

1014. 

W.Va. — Otte V. Miller, 24 S.E. 2d 90, 
125 W.Va. 317. 

Wis.—Kane v. Loyd's Am. Line, 19 

N. W.2d 296, 247 Wis. 145, stating 
Minnesota law. 

Wyo.—^Hill V. Walters, 100 P.2d 98, 
65 Wyo. 334. 


29 C.X p 822 note 78—45 CJ. p 1037 
notes 5, 7—52 C.J. p 361 notes 
10, p. 6SS notes 63, 65. 
Apportionment of damages in: 
Admiralty see Admiralty § 85. 
Collision see Collision §§ 183-186, 
Actions for injuries from operation 
of motor vehicles 

Cal.—Stevenson v. Fleming, 117 P.2d 
717, 47 CaLApp.2d 225. 

III.—Engstrom v. Olson, 248 Ill.App. 
480. 

Ind.—Pawlisch v. Atkins, 182 N.E. 

636, 96 Ind.App. 132. 

La.—Asbury v. Allan, App., 12 So.2d 
615—Murphy v. Star Checker Cab, 
App., 150 So. 79. 

N.C.—Cashatt v. Asheville Seed Co., 
162 S.E. S93, 202 N.C. 383. 

Tex.—Aycock v. Green, Civ.App., 94 
S,W.2d 894, error dismissed— 
Brown & Root v. Duncan, Civ.App., 
40 S.W.2d 244. 

Va.—Harris Motor Lines v. Green, 37 
S.B.2d 4, 184 Va. 984, 171 A.L.R. 
359—Harris v. Howerton, 194 S.E. 
692, 169 Va. 647. 

42 C.J. p 1185 note 76. 

Before enactment of statute 
Wis.—Crane v. Weber, 247 N.W. 882, 
211 Wis. 294—Brewster v. Ludtke, 
247 N.W. 449, 211 Wis. 344. 
Assessment of damages 

The comparative degree of culp-^ 
ability is not to be considered in 
assessing the damages flowing from 
negligence-—Stalter v. Schuyler, 61 
A.2d 213, 135 N.J.Law- 228. 

I In Kansas 

(1) Language to the effect that re¬ 
covery could be had where the negli¬ 
gence of defendant was great and 
that of plaintiff slight was used to 
express the rule that to bar recovery 
the negligence for which plaintiff 
was responsible must be a proximate 
cause of his injury.—Wichita, etc-, 
R. Co. V. Davis, 16 P. 78, 37 Kan. 743, 
1 Am.S.R. 275—45 C.J. p 1037 note 3. 

(2) But the doctrine of compara¬ 
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tive negligence has never obtained in 
this state.—Saveg v. Kansas Gas & 
Electric Co., 131 P.2d 648, 156 Kan. 
65—45 C.J. p 1037 note 4. 

99. Ill.—Little V. Illinois Terminal 
R. Co., ‘50 N.E.2d 123, 320 Ill.App. 
163. 

Ky.—Peerless Mfg. Corporation v. 
Davenport, 136 S.W.2d 779, 281 Ky. 
654. 

1. N.C.—Raines v. Southern R. Co., 
85 S.E. 295, 169 N.C. 189. 

Constitutionality of such statutes see 
•Constitutional Law §§ 651, 552, 
Defense of contributory negligence 
abrogated by statute see supra § 
130. 

Corpus Juris has beau cited in a 

case stating that any change in the 
rule respecting the effect of con¬ 
tributory negligence is a question 
for the legislature.—Cox v. Los An¬ 
geles & S- L. R. Co., 58 P.2d 373, 56 
Nev. 510. 

2. Neb.—Schrage v. Miller, 242 N. 
W. 649, 123 Neb. 266. 

N.C.—Raines v. Southern R. Co., 85 
S.E. 295, 169 N.C. 189. 

3. N.C.—Raines v. Southern R. Co., 
supra. 

4. Wis.—^Dinger v. McCoy Transp. 
Co., 29 N.W.2d 60, 251 Wis. 265. 

5. Neb.—Mitchell v. Missouri Pac. 
R. Corp., 206 N.W. 12, 114 Neb. 
72. 

6. Ark.—Missouri Pac. R. Co. v. 
Tandell, 191 S.W.2d 692, 209 Ark. 
569. 

45 C.J. p 1038 note 18. 

7. Wis.—Peters v. Milwaukee Elec¬ 
tric Ry. & Light Co., 259 N.W. 724, 
217 Wis. 481. 

45 C.J. p 1038 note 20. 

8. Va.—Norfolk & W. Ry. Co. v. 
Kelley, 151 S.E. 121, 153 Va. 713. 

45 C.J. p 1038 note 21. 

Applicability of particular statutes 
to particular cases see infra §5 
171, 172. 
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case involving joint tort-feasors.® It has been held 
that the doctrine of comparative negligence has an 
important place in private nuisance cases, but has 
rarely, if ever, been applied in strictly public nui¬ 
sance cases.i® 

§ 171. - Statutes Making Right to Re¬ 

cover Dependent on Comparison of 
Negligence 

a. In general 

b. Action by servant against master 

c. Action against railroad 

a. In General 

By force of various statutes, the right of a plaintiff 
guilty of contributory negligence to recover may depend 
on the relative negligence of the parties. 

By force of statute, the right of a plaintiff guilty 
of contributory negligence to recover is sometimes 


made to depend on the amount of negligence attrib¬ 
utable to him as compared with that attributable to 
defendant.^^ Thus, under some statutes, recovery 
is permitted if the negligence of plaintiff was slight 
and that of defendant gross by comparison un¬ 
der other statutes recovery is permitted if the neg¬ 
ligence of plaintiff was less than that of defend¬ 
ant and by force of other statutes slight want 
of ordinary care on the part of plaintiff does not 
bar recovery.^4 Under these statutes each case 
must be determined on its own facts.^^ 

Under some statutes plaintiff may recover not¬ 
withstanding his contributory negligence, where 
comparatively his negligence was slight and defend¬ 
ant’s negligence was gross but there can be no 
recovery if plaintiff’s negligence exceeded that 
which under the circumstances amounted to slight 
negligence and contributory negligence, howev- 


9. Wis.—Brown v. Haertel, 246 N. 
W. 691, 210 Wis. 354. 

10 . Pla.—State ex rel. Harris v. City 
of Lakeland, 193 So. 826, 141 Fla. 
795. 

11 . Neb.—Dickenson v. Cheyenne 
County, 18 N.W.2d 559, 146 Neb. 
36. 

Wis.—De Goey v. Hermsen, 288 N.W. 
770, 233 Wis. 69—Canzoneri v. 

Heckert, 269 N.W. 716, 223 Wis. 
25—Paluczak v. Jones, 245 N.W. 
655, 209 Wis. 640. 

Determination of degree and extent 
of negligence 

Mere fact that jury found that 
driver of one of automobiles involved 
in collision was causally negligent in 
three respects and that driver of 
other automobile was causally negli¬ 
gent in but two respects did not es¬ 
tablish that jury erred in finding that 
fifty per cent of total causal n'-^gli- 
gence was attributable to each, driv¬ 
er, since degrees of negligence and 
extent to which each act of negli¬ 
gence may have contributed to acci¬ 
dent were elements to be considered. 
—Rosenow v. Schmidt, 285 N.W. 755, 
232 Wis. 1. 

lending car to incompetent driver 

Wis.—Canzoneri v. Heckert, 269 N. 

W. 716, 223 Wis. 25. 

Pedestrian 

Wis.—De Goey v. Hermsen, 288 N. 
W. 770, 233 Wis. 69. 

12 . Neb.—Roby v. Auker, 37 N.W.2d 
799, 151 Neb. 421—^Hammond v. 
Morris, 24 N.W.2d 633, 147 Neb. 
600-—Dickenson v. Cheyenne Coun¬ 
ty, 18 N.W.2d 559, 146 Neb. 36— 
Chew V. Coffin, 12 N.W.2d 839, 144 
Neb. 170—Mundt v. Chicago, R. I. 

& P. R. Co., 286 N.W. 691, 136 Neb. 
478—Peterson v. Millnitz, 229 N.W i 
12, 119 Neb. 365. 


■ S.D.—Friese v. Gulbrandson, 8 N.W. 
2d 438. 69 S.D. 179. 

45 C.J. p 1038 note 23. 

13. Ark.—Reed v. Baldwin, 92 S.W. 
2d 392, 192 Ark. 491. 

Wis.—Dinger v. McCoy Transp. Co., 
29 N.W.2d 60, 251 Wis. 265—Panzer 

V. Hesse, 24 N.W.2d 613, 249 Wis. 
340—Menden v. W^'isconsin Electric 
Power Co., 2 N.W.2d 856, 240 Wis. 
87—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626—Gauthier v. Car- 
bonneau, 277 N.W. 135, 226 Wis. 
527. 

45 C.J. p 1039 note 24. 

Party least negligent may recover 
Wis.—Engebrecht v. Bradley, 247 N. 

W. 451, 211 Wis. 1. 

14. Wis,—Gordon v. Illinois Cent. R. 
Co., 169 N.W. 570, 168 Wis. 244. 

15. S.D.—Roberts v. Brown 36 N. 
W.2d 665. 

Consideration of aU negligence 

Ordinarily, where negligence is es¬ 
tablished, compensation therefor is 
based on the loss suffered and not 
on the gravity of the fault or the 
number of faults that led to the in¬ 
jury; but where the doctrine of com¬ 
parative negligence applies an ade¬ 
quate assay of total negligence re¬ 
quires that all negligence supported 
by evidence be given consideration.— 
Katila v. Baltimore & O. R. Co., C.C. 
A.Ohio, 104 P.2d 842. 

A rule of thumb cannot be laid 
down with respect to apportionment 
of negligence between a plaintiff and 
a defendant.—^Webster v. Roth, 18 N. 
W.2d 1, 246 Wis. 535—Campanelll v. 
Milwaukee Electric Railway & 
Transport Co., 8 N.W.2d 390, 242 
Wis. 505—^Fronczek v. Sink, 291 N.W. 
850, 235 Wis. 398, rehearing denied 
293 N.W. 453, 235 Wis. 398. 

Bough generalizations sufficient 
Wis.—^Horn v. Snow White Laundry 


& Dry Cleaning Co., 3 N.W.2d 380, 
240 Wis. 312. 

16. Neb.—Jones v. Union Pac. R. 
Co., 4 N.W.2d 875, 141 Neb. 112— 
Stocker v. Roach, 300 N.W. 627, 140 
Neb. 561. 

Plaintiff’s negligence held no more 
than slight 

Neb.—Anderbery v. Katz 8 N.W.2d 
207, 142 Neb. 872. 

S.D.—Roberts v. Brown, 36 N.W.2d 
665. 

Defendant’s negligence held gross 

(1) Generally, leaving unlighted 
vehicle on highway at night without 
any warning constitutes gross neg¬ 
ligence within meaning of compara¬ 
tive negligence statute.—^Pierson v. 
Jensen, 33 N.W.2d 462, 150 Neb. 86— 
Monasmith v. Cosden Oil Co., 246 N. 
W. 623, 124 Neb. 327—Giles v. Welsh, 
239 N.W. 813, 1'22 Neb. 164. 

(2) Other circumstances.—^Roberts 
V. Brown, S.D., 36 N.W.2d 665. 
Action under guest statute 

Where an action under the auto¬ 
mobile guest statute is based on 
gross negligence, the comparative 
negligence statute is applicable.— 
Landrum v. Roddy, 12 N.W.2d 82, 
143 Neb. 934, 149 A.L.R. 1041, over¬ 
ruling Sheehy v. Abboud, 253 N.W. 
683, 126 Neb. 554. 

17. U.S.—Rogers v. Chicago, R. I. & 
P. Ry. Co., C.C.ANeb., 39 F.2d 601. 
Neb.—Roby v. Auker, 37 N.W.2d 799, 
151 Neb. 421—Pierson v. Jensen, 33 
N.W.2d 462, 150 Neb. 86-^Pierson 
V. Jensen, 29 N.W.2d 625, 148 Neb. 
849—^Dickenson v. Cheyenne Coun¬ 
ty, 18 N.W.2d 559, 146 Neb. 36— 
Chew V. Coffin, 12 N.W.2d 839, 144 
Neb. 170—Hughes v. Omaha & 
Council Bluifs St. Ry. Co., 8 N.W. 
2d 509, 143 Neb. 47—Travinsky v. 
Omaha & Council Bluffs Street Ry. 
Co., 288 N.W. 512, 137 Neb. 168— 
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er slights, bars recovery unless defendant’s negli¬ 
gence was gross.^* Under statutes providing that 
recovery may be had if the negligence of plaintiff 
was less than that of defendant, there can be no re¬ 
covery if the negligence of plaintiff w^as equal to, 
or greater than, that of defendant,^® but he can 
recover where his negligence was less than de¬ 
fendant’s.-^ 

Dimlniiiion of damages. By force of some of 


such statutes, although recovery is not barred en¬ 
tirely in the instances enumerated, the amount of 
damages recoverable is diminished in proportion to 
the amount of negligence attributable to plaintiff .21 
Under other statutes full recovery is permitted .22 

Counties and municipalities. The doctrine of 
comparative negligence as contained in these stat¬ 
utes has been held to apply to counties^s and to mu- 


Doan V. Hoppe, 272 N.W. 763, 132 
Xeb. Sn, reversed on other grounds 
on re'argument 277 N.AV. 64, 133 
Xeb. 767—McDonald v- Wright, 252 
X.W. 411, 125 Xeb. 871. 

S.D.—Roberts v. Brown, 36 X.W.2d 
665—Kundert v. B, P. Goodrich 
Co., IS XW.2d 786, 70 S.D. 464, 

45 C.J. p 1039 note 26. 

Tile words negllgreitce” are 

used in the comparative negligence 
statute to describe a quantum of 
want of such ordinary care as a 
reasonable man would exercise under 
the circumstances.—Friese v. Gul- 
brandson, 8 X.W.2d 43S, 69 S.D. 179. 
Xegligrence held more than slight 

(1) In general.—Roger Wurmser, 
Inc., V. Interstate Hotel Co. of Neb., 
28 X.W.2d 405, 148 Xeb. 660—Stock¬ 
er V. Roach, 300 X^.W. 627, 140 Neb. 
561. 

(2) Collision between two vehicles. 
Neb-—Pierson v. Jensen, 29 S.W.2d 

625, 148 X'eb. 849—Chana v. Mann- 
lein, 3 N.W.2d 572, 141 Neb, 312— 
Whittaker v. Hanifin, 291 N.W. 
723. 138 Neb. 18. 

S.D.—Friese v. Gulbrandson, 8 N.W. 
2d 438, 69 S.D. 179. 

(3) Motorcyclist.—Donald v. Hel¬ 
ler, 10 N.W.2d 447, 143 Neb. 600. 

(4) Parked car.—^Haase v. Willers 
Truck Service, S.D., 34 N.W.2d 313. 

(5) Passenger.—^Tomjack v. Chica¬ 
go & N. W. Ry. Co., 217 N.W. 944, 
116 Neb. 413. 

(6) Pedestrian.—HalHday v. Ray^ 
mond, 22 N.W.2d 614, 147 Neb. 179— 
Bixby V. Ayers, 298 X’.W. 533, 139 | 
Neb. 652—Troup v. Porter, 252 N.W. 
611, 126 Neb. 93. 

la. Neb.—Roby v. Auker, 37 N.W.2d 
799, 151 Neb. 421—^Dickenson v. 
Cheyenne County, 18 X'.W.l’d 559, 
146 Neb. 36—Chew v. Coffin, 12 N. 
W.2d 839, 144 Neb. 170. 

S.D.—v. Gulbrandson, 8 N.W. 

2d 438, 69 S.D. 179. 

45 C.J. p 1039 note 27. 

Detenninatioxi of gross negligence 
Generally whether an act or omis¬ 
sion is gross negligence is ascertain¬ 
able by comparison with the negli¬ 
gence of opposing party against 
whom contributory negligence has 
been charged, but trial court may 
under certain circumstances deter¬ 
mine whether acts or omissions may 


] be regarded as gross negligence as 
^ matter of law'.—Pierson v. Jensen, 
j 33 N.W.2d 462, 150 Neb. 86. 

\ 19. Wis.—Giessel v. Columbia 

County. 26 X-.W.2d 650. 250 Wis. 260 
—Evanich v. Milwaukee Electric 
Railway & Light Co., 295 N.W. 44, 
237 Wis. Ill—^Nayes v. Milwaukee 
Electric Ry, & Light Co., 294 N.W. 
S12, 237 Wis. 141—Gauthier v. Car- 
bonneau, 277 N.W. 135. 226 Wis. 
527. 

45 C.J. P 1039 note 28—42 C.J. p 1185 
note 79. 

Negligence held equal to, or greater 
than, defendant’s 

(1) Collision between vehicles. 

U-S.—Towns V. Altman, D.C.Wis., 4 

P.R.D. 142. 

Wis.—^Dinger v. McCoy Transp. Co., 
37 N.W.2d 26, 254 Wis. 447—Kloss 
V. American Indem. Co., 34 N.W. 
2d SI 6, 253 Wis. 476—Saley v. 
Hardw'are Mut. Cas. Co., 18 N.W. 
2d 342, 246 Wis. 647—Piesik v. 
Deuster, 11 N.W.2d 358, 243 Wis. 
59 S—Ernst v. Karlman, 8 N.W.2d 
2S0, 242 Wis. 516—Konow v. Gru- 
enwald, 6 X'.AV.2d 208, 241 Wis. 453 
—Horn V. Snow White Laundry &. 
Dry Cleaning Co., 3 N.W.2d 380, 240 
Wis. 312—Schmidt v. Milwaukee 
Electric Railway & Transport Co., 
296 N.W. 609, 237 Wis. 220—Geyer 

V. Milwaukee Electric Railway & 
Light Co., 284 N.W. 1, 230 Wis. 
317—Grasser v. Anderson, 273 N. 

W. 63, 224 Wis, 654. 

(2) Pedestrian.—Crawley v. Hill, 
34 N.W.2d 123, 253 Wis. 294—Lang- 
worthy V. Reisinger, 23 N.W.2d 482, 
24 9 Wis. 24. followed in 23 N.W.2d 
485, 249 Wis. 29—^Post v. Thomas, 
3 N.W.2d 344, 240 Wis. 519—Hustad 
V. Evetts, 282 N.W. 595, 230 Wis. 
292—Burant v. Studzinski, 282 N.W. 
3, 230 Wis. 455, mandate modified on 
other grounds 282 N.W. 128, 230 Wis. 
455. 

(3) Picking up live electric wire.— 
Menden v. Wisconsin Electric Power 
Co., 2 N.W.2d 856, 240 Wis. 87. 

(4) Other cases.—^Hadler v. Rhyn- 
er, 12 N.W.2d 693, 244 Wis. 448—45 C. 
J. p 1039 note 28 [a]. 

Negligence of plaintifiTs agent 

In action by husband and wife for 
injuries to wife, while passenger in 
automobile driven by her son, dis¬ 
missal of wife’s complaint because! 

836 


of inconsistencies In jury verdict 
which found that wife, by failing to 
keep a proper lookout and to warn 
her son, contributed to her injury, 
but found that son had kept a prop¬ 
er lookout, was held not error where 
son, who was found guilty of fifty 
per cent of the entire negligence, 
was agent of his mother who was 
chargeable with his negligence.— 
Stuart V. Winnie, 258 N.W. 611, 217 
Wis. 298. 

20. Wis.—^Homerding v. Pospychal- 
la, 280 N.W. 409, 228 Wis. 606. 

Pedestrian 

Wis.—Kleiner v. Johnson, 23 N.W. 
2d 467, 249 Wis. 148. 

21. U.S.—^Meissner v. Papas, C.C.A. 
Wis., 124 F.2d 720. 

Ark.—Reed v. Baldwin, 92 S.W.2d 
392, 192 Ark. 491. 

Neb.—Sgroi v. Yellow Cab & Bag¬ 
gage Co., 247 N.W. 355, 124 Neb. 
525 —Spomer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 Neb. 
399. 

Wis.—Schwandt v. Milwaukee Elec¬ 
tric Railway & Transport Co., 12 N. 
W.2d 18, 244 Wis. 251—Scheibe v. 
Town of Lincoln, 271 N.W. 47, 223 
Wis. 425—Walker v. Kroger Gro¬ 
cery & Baking Co., 252 N.W. 721, 
214 Wis. 519, 92 A.L.R. 680—Enge- 
brecht v. Bradley, 247 N.W. 461, 
211 Wis. 1. 

45 C.J. p 1039 note 29. 

Suit against Joint tort-feasors 

In action arising out of automobile 
accident, wherein jury found that 
causal negligence of one of the orig¬ 
inal defendants was seventy-five per 
cent, that plaintiff's causal negli¬ 
gence was only five per cent, and 
that negligence of defendant inter¬ 
pleaded by original defendants as a 
joint tort-feasor was twenty per 
cent, judgment against original de¬ 
fendants for ninety-five per cent of 
the amount of damages was proper. 
—Bohlmann v. Penn Electric Corpo¬ 
ration, 286 N.W. 562, 232 WiS. 232. 
Award held not excessive 
Wis.—Tomany v. Camozzi, 300 N.W. 
608, 238 Wis. 611. 

22. Mich.—Barnhart v. Pere Mar¬ 
quette R. Co., 155 N.W. 355, 188 
UicK 537. 

45 C.J. p 1039 note 30. 

23. Neb.—Dickenson v. Cheyenne 
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nicipalities.24 

As hetzveen joint tort-feasors. Where plaintiff 
was not guilty of contributory negligence, the com¬ 
parative negligence statute has no application as to 
the rights and liabilities as between colliding mo¬ 
torists who were joint tort-feasors.^^ 

h. Action by Servant against Master 

By force of various statutes, the right of a servant 
OP employee who was guilty of contributory negligence 
to recover for injuries resulting from the negligence of 
his master or employer may depend on the relative neg¬ 
ligence of the parties. 

In some states the statutes have adopted a modi¬ 
fied comparative negligence doctrine with respect 
to actions by a servant against his master,by vir¬ 
tue of which the comparative negligence principles 
apply where the negligence of the servant was 
slight and the negligence of the master was gross 
by comparison.27 Where these circumstances ex¬ 
ist, the amount of recovery is to be diminished in 
proportion to the amount of negligence attributable 
to the employee.2^ The statutes apply only where 
the parties sustain the relation of master and serv¬ 
ant and by their terms are applicable only when 
the negligence of the employee was slight and 
that of the employer greater by comparison.^O Ac¬ 
cordingly, the doctrine of comparative negligence 
cannot be invoked under these statutes where the 
negligence of the servant was the sole cause of the 
injury^l or where the servant's negligence was as 
great as, or greater than, that of the master.^^ 

In other states, by statutory provision, if the 
servant’s negligence co-operated with that of the 
master to produce the injury, and is found to be the 
greater, he cannot recover,^^ and the effect of com¬ 
parative negligence statutes as barring contributory 


negligence as a complete defense in an action by a 
servant against his master is discussed in Master 
and Servant § 425 b. 

Employees of railroads. Some statutes abolish, 
as far as common carrier railroads are concerned, 
the defense of contributory negligence where the 
negligence of the employee injured was less than 
the negligence of the company but if the negli¬ 
gence of an employee of a railroad company was 
not less than the negligence of the company, the de¬ 
fense of contributory negligence is available to the 
company.^^ 

c. Action against Railroad 

By force of various statutes the right of a plaintiff 
guilty of contributory negligence to recover from a rail¬ 
road for its negligence may depend on the relative negli¬ 
gence of the parties. 

Under general comparative negligence statutes, 
some of which have been held to apply to actions 
to recover damages for negligence in connection 
with the operation of railroads, the right of a plain¬ 
tiff guilty of contributory negligence to recover is 
made to depend on the amount of negligence attrib¬ 
utable to him as compared with that attributable to 
the railroad.^ ^ Under statutes providing that recov¬ 
ery may be had if the negligence of plaintiff was 
slight and defendant’s negligence gross in compari¬ 
son, there can be no recovery if plaintiff’s negli¬ 
gence exceeded that which, under the circumstanc¬ 
es, would amount to slight negligence.^'^ 

Effect of statutes expressly relating to railroads. 
Under a statute so providing, where a railroad is 
guilty of a negligent omission to comply with cer¬ 
tain safety requirements slight want of ordinary 
care on the part of plaintiff will not bar recovery 8 
but where plaintiff’s negligence constituted more 


County, 18 N.W.2d 559, 146 l^eb. 

36. 

34. Wis.—^Morley v. City of Reeds- 
burg*, 248 N.W. 431, 211 Wis. 504. 

25. Wis.—Zurn v. Whatley, 251 N. 
W. 435, 213 Wis. 365. 

26. U.S.—Erie R. Co. v. White, Ohio, 
187 F. 656, 109 C.C.A. 322, rehear¬ 
ing denied 187 F. 944, 109 C.C.A. 
326. 

Ohio.—^Hill V. Pere Marquette R. Co., 
20 Ohio Cir.Ct.,]Sr.S., 236. 

17. Ohio.—Bartson v. Craig, 169 N. 
B. 291, 121 Ohio St. 371—McKee v. 
New Idea, App., 44 N.E.2d 697. 

19 C.J. p 824 note 1. 

18. Cal.—Scherer v. Panziger, 173 
P. 86, 178 Cal. 253. 

;9 C.J. p 824 note 2. 

8. Ohio.—Bartson v. Craig, 169 N. 
B. 291, 121 Ohio St. 371—Loucks v. 
New York, etc., R. Co., 14 Ohio 


App. 320, affirmed 132 N.B. 849, 103 
Ohio St. 164. 

30. Ohio.—Hill v. Pere Marquette 
R. Co., 20 Ohio Cir.Ct, N.S., 236. 

31. Cal-—Lemmermann v. Pope, 183 
P. 467, 42 Cal.App. 192. 

32. U.S.—^McMyler Mfg. Co. v. 
Mehnke, Ohio, 209 P. 5, 126 C.C. 
A. 147. 

33. Wis.—^Lese v. Chicago, etc., R. 
Co., 143 N.W. 676, 154 Wis. 647. 

39 C.jr. p 824 note 13. 

34. Ark.—^Kansas City, etc., R. Co. 
V. Huff. 173 S-W. 419, 116 Ark. 461. 

Mich.—Bruce v. Michigan Cent R- 
Co., 138 N.W. 362, 172 Mich. 441. 
Effect of federal and state employ¬ 
ers* liability acts as merely dim¬ 
inishing amount of recovery see 
infra § 172 b (2). 

35. Ark.—^Kansas City, etc., R. Co. 
V. Huff, 173 S.W. 419, 116 Ark. 461. 


Mich.—Bruce v. Michigan Cent. R. 
Co., 138 N.W. 362, 172 Mich. 441. 

36. S.D.—Johnson v. Chicago & N. 
W. R. Co., 22 lSr.W.2d 725, 71 S.D. 
132. 

37. Neb.—Lewis v. Union Pac. R. 
Co., 226 NW. 318, 118 Neb. 705. 

52 C.J. P 362 note 15. 

Negligenee held more than, slight 
Neb.—^Eggeling v. Chicago, R. I. & 
P. Ry. Co., 228 N.W. 361, 119 Neb. 
229, modified on other grounds 231 
N.W. 153, 119 Neb. 229. 

S.D.—Johnson v. Chicago N. W. 

Ry. Co., 22 N.W.2d 725, 7l S.D. 132. 
52 C.J. P 362 note 15 [a]. 

38. Wis.—Hammer v. Minneapolis, 
St P. & S. S. M. Ry. Co., 255 N.W. 
124, 216 Wis. 7—Clark v. Chicago, 
M., St. P. & P. R. Co., 252 N.W. 685, 
214 Wis. 295. 
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than a slight want of ordinary care the general com¬ 
parative negligence statute is applicable^^ and plain¬ 
tiff cannot recover if his negligence was equal to, or 
greater than, that of the railroad.“^0 

Under a statute providing that in all suits against 
railroads for personal injury or death, caused by 
the running of trains, contributor^' negligence shall 
not prevent a recovery where the negligence of the 
person injured or killed was of less degree than that 
of the railroad, provided the amount of recovery 
shall be diminished in proportion to such contribu¬ 
tory negligence, contributory negligence precludes 
recovery for injury to propert}'.*^^ However, with 
respect to personal injuries, contributory negligence 


is not an absolute defense and does not preclude re- 
covery‘^2 {f plaintiff's negligence was of less degtee 
than that of the railroad, but his contributory neg¬ 
ligence will reduce the amount of his recovery.44 
Nevertheless, if the negligence of the person killed 
or injured was greater than that of the railroad, no 
recovery can be had even for personal injuries ;45 
and, a fortiori, if there was no negligence on the 
part of the railroad there can be no recovery^® 
The statute applies only to a suit against a railroad 
company and not to a suit against an individuals^ 
Moreover, the statute has no application where the 
injury was not caused by the running of a train ,*S8 
but anything done either in starting or stopping the 


39. Wis.—Hammer v. Minneapolis, 

St. P. & S. S. M. Ry. Co., 255 X.W. 
12 216 Wis. 7. 

40 . Wis.—Zenner v. Chicago, St. P., 
M. & O. Ry. Co., 262 X.W. 581, 219 
W’is. 121. 

redestrian Ixeld not "barred 

Pedestrian’s negligence in walking 
between or near railroad tracks, 
crossing street diagonally, w'ith back 
to train which struck him W’as held 
not sufiiciently similar to that of 
train crew in failing to ring bell to 
warrant conclusion that his negli¬ 
gence was greater than that of rail¬ 
way company.—Hammer v. Minneap¬ 
olis, St. P, & S. S. M. Ry. Co., 255 N. 
W. 124, 216 Wis. 7. 

41 . Ark.—Missouri Pac. R. Co. v. 
Binkley, 188 S.W.2d 291, 208 Ark. 
933—Louisiana & A. Ry, Co. v. 
O’Steen, 110 S.W.2d 488, 194 Ark. 
1125—Baldwin v. Waters, 86 S.W. 
2d 172, 191 Ark. 377. 

52 C.X p 363 note 28- i 

42 . Ark.—St. Louis S. F. Ry. Co. v. I 

Perr^^man, 211 S.W. 2d 647, 213 Ark. | 
550—Kansas City Southern Ry. Co. 
V. Ratcliff, 187 S.W.2d 315, 208 

Ark. 669—St. Louis-San Francisco 
Ry. Co. V. Hovley, 137 S.W.2d 221, 
199 Ark. 853—Missouri Pac. R. Co, 
V. Davis, 125 S.W.2d 785, 197 Ark. 
830—Missouri Pac. R. Co. v- Pow¬ 
ell, 120 S.W.2d 349, 196 Ark. 834— 
Baldwin v. Waters, SC S.W.2d 172, 
191 Ark. 377—Missouri Pac. R. Co. 
V. Rogers, 43 S.W.2d 757, 184 Ark. 
725. 

Tile law affecting railroad’s right 
to damages for an injury to which its 
own negligence contributed is un¬ 
changed by this statute.—Missouri 
Pac. R. Co. V. Dawson. 168 S.W.2d 
1105, 205 Ark. 404. 

43 . U.S.—Phillips V. Kurn, C.C.A. 
Ark., 145 P.2d 908. 

Ark.—Missouri Pac. R. Co. v. Tan- 
dell, 191 S,W.2d 592, 209 Ark. 569 
—Lloyd V. St. Louis Southwestern 
Ry. Co., 179 S.W.2d 651, 207 Ark. 
154—Missouri Pac. R. Co. v. Mag- 
ness, 178 S.W.2d 493, 206 Ark. 1081; 


—St. Louis-San Francisco Ry. Co. 
V. Beasley, 170 S.W.2d 667. 205 
Ark. 688—Missouri Pac. R. Co. v. 
Dawson, 168 S.W.2d 1105, 205 Ark. 
404—Missouri Pac. R. Co. v. Car- 
ruthers, 162 S.W.2d 912, 204 Ark. 
419—Missouri Pac. R. Co. v. King, 
143 S.W.2d 55, 200 Ark. 1066—St. 
Louis-San Francisco Ry. Co. v. 
Hovley, 137 S.W.2d 231, 199 Ark. 
853—Missouri Pac. R. Co. v. Da¬ 
vis, 125 S.W.2dT85, 197 Ark. 830— 
Missouri Pac, R, Co. v, Dotson, 111 
S.W.2d 566, 195 Ark. 286—Missouri 
Pac. R. Co. V. Creekmore, 102 S.W. 
2d 553, 193 Ark. 722—Missouri Pac. 
R. Co. V. Brewer, 102 S.W.2d 538, 
193 Ark. 754—Missouri Pac. R. Co. 
V. Trotter. 43 S.W.2d 762, 184 Ark. 
790—Missouri Pac. R. Co. v. 
Brown, 32 S.W.2d 633, 182 Ark. 722 
—St. Louis-San Francisco Ry. Co. 

V. Haynes, 5 S.W.2d 737, 177 Ark. 
104. 

Mo.—McGIothin v. Thompson, 148 S. 

W. 2d 558, 347 Mo. 708, applying 
Arkansas statute. 

Tenn.—Snyder v. Missouri Pac. R. 
Co., 193 S.W.2d 1008. 183 Tenn. 471, 
applying Arkansas statute. 

52 G.J. p 363 note 29. 

Fassezxger in motor vehicle 

With respect to degree of negli¬ 
gence of automobile guests contrib¬ 
uting to collision between automo¬ 
bile in which they were riding and 
train, it was primarily automobile 
driver’s duty to operate the automo¬ 
bile so as not to endanger the guests 
and, in exercise of ordinary care, the 
guests could rely on assumption that 
driver would perform this duty.— 
Missouri Pac. R. Co. v. Henderson, 
110 S.W,2d 516, 194 Ark. 884. 

44. Ark.—St, Louis S. F. Ry. Co. v. 
Perryman, 211 S.W.2d 647, 213 Ark. 
550—Missouri Pac. R. Co. v. Shell, 
185 S.W.2d 81, 208 Ark. 70—St. 
Louis-San Francisco Ry. Co. v. 
Beasley, 170 S.W.2d 667, 205 Ark. 
688—Missouri Pac. R. Co. v. Daw¬ 
son, 168 S.W.2d 1105, 205 Ark. 404 
—^Louisiana & A. Ry. Co. v. 
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O’Steen, 110 S.W.2d 488, 194 Ark. 
1125. 

Gnest in motor vehicle 
Ark.—Missouri Pac. R. Co. v. Hen¬ 
derson, 110 S.W.2d 516, 194 Ark. 
884. 

Pedestrian 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Hill, 121 S.W.2d 869, 197 
Ark. 53. 

Awards held excessive 
Ark.—Missouri Pac. R. Co. v. Tan- 
dell, 191 S.W.2d 592, 209 Ark. 569 
—Missouri Pac. R. Co. v. Magness, 
178 S.W.2d 493, 206 Ark. 1081. 

45. Ark.—Missouri Pac. R. Co. v. 
Trotter, 43 S.W.2d 762, 184 Ark. 
790—Jemell v. St, Louis South¬ 
western R. Co., 11 S.W.2d 449, 178 
Ark. 578. 

Mo.—McGIothin v. Thompson, 148 S. 
W.2d 558, 347 Mo. 70S, applying 
Arkansas statute. 

52 C.X p 688 note 70. 

Motorists 

Ark.—Lloyd v. St. Louis Southwest¬ 
ern Ry. Co., 179 S.W,2d 651, 207 
Ark. 154—Missouri Pac. R. Co. v. 
Dawson, 168 S.W.2d 1105, 205 Ark. 
404—Missouri Pac. R. Co. v. Car- 
ruthers, 162 S.W.2d 912, 204 Ark. 
419—Missouri Pac. R. Co. v. Price, 
133 S.W.2d 645, 199 Ark. 346—Mis¬ 
souri Pac. R. Co. V. Davis, 126 S. 
W.2d 785, 197 Ark. 830. 

Tenn.—Snyder v. Missouri Pac, R. 
Co., 192 S.W.2d 1008, 183 Tenn. 
471, applying Arkansas statute. 
Trespasser 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Williams, 21 S.W.2d 611, 180 
Ark. 413. 

48. Ark.—Jemell v. St. Louis South¬ 
western R. Co., 11 S.W.2d 449, 178 
Ark. 578. 

47. Ark.—^Missouri Pac. R. Co. v. 
Tandell, 191 S.W.2d 592, 209 Ark. 
669—Fair Oaks Stave Co. v. Shue, 
44 S.W.2d 670, 184 Ark. 1041. 

48. Ark.—Fair Oaks Stave Co; v. 
Shue, 44 S.W.2a 670, 184 Ark. 1041. 
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engine by those intrusted with the work of propul¬ 
sion is to be regarded as having been done in run¬ 
ning the train.^^ 

§ 172. - Statutes Merely Diminishing 

Amount of Recovery 

a. In general 

b. Actions by employees or servants 

c. Railroads 

a. In General 

Where statutes so providing are applicable, the 
plaintiff's contributory negligence does not bar recovery, 
but requires the diminution of damages in proportion 
to the amount of negligence attributable to him. 

Under statutes providing that in certain actions 
the fact that plaintiff may have been guilty of con¬ 
tributory negligence shall not bar recovery, but that 
the damages shall be diminished in proportion to the 
amount of negligence attributable to him, contribu¬ 
tory negligence is not a complete defense and re¬ 
covery is not barred thereby, regardless of the de¬ 


gree of plaintiff’s negligenceA^ Accoramgly, re¬ 
covery is not barred by the fact that plaintiff’s neg¬ 
ligence was equal to, or greater than, defendant’s 
negligence,52 ^he fact that plaintiff’s negligence 
was gross and that of defendant slight,^^ or by the 
fact that defendant’s negligence was slight in com¬ 
parison with the negligence of plaintiff.54 

While the right to recover is in other respects 
entirely unaffected,the amount of damages recov¬ 
erable is diminished-^® Full recovery is not permit¬ 
ted,®^ but only a proportional amount bearing the 
same relation to the full amount as the negligence 
attributable to defendant bears to the entire negli¬ 
gence attributable to both.®^ In other words, there 
must be subtracted from the total damages suffered 
by plaintiff a sum proportionate to the amount of 
negligence attributable to him.®^ 

Under such statutes plaintiff’s negligence is a de¬ 
fense only where it was the sole cause of the in¬ 
jury,®® in which event there can be no recovery.®^ 


49. Ark.—St. Louis-San Francisco 
R Co. V. Young, 299 S.W. 750, 175 
Ark, 487. 

52 C.J. p 363 note 32. 

50. U.S.—Panama R. Co. v. Davies, 
aC.A.Canal Zone, 82 P.2d 123— 
Whitescarber v. Mississippi Power 
& Light Co., D.C.Miss., 5 P.Supp. 
948, affirmed, C.C.A., Mississippi 
Power & Light Co. v. Whitescarv- 
er, 68 P.2d 928. 

Fla.—Kirkland v. City of Gainesville, 
166 So. 460, 122 Fla. 765. 

Miss.—McClellan v. Illinois Cent. R. 
Co., 37 So.2d 738, 204 Miss. 432— 
Yazoo & M. V. R Co. v. Fields, 
195 So. 489, 180 Miss. 725, sugges¬ 
tion of error overruled 196 So. 503, 
188 Miss. 725—Crosby Lumber & 
Manufacturing Co. v. Durham, 179 
So. 285, 181 Miss. 559, suggestion 
of error overruled 179 So. 854, 181 
Miss- 659. 

Mo.—Tepel v. Thompson, 220 S,'W.2d 
23, applying Arkansas statute. 

45 C.J. p 1039 noTe 32. 

51. Miss.—Crosby Lumber & Manu¬ 
facturing Co. V. Durham, 179 So. 
285, 181 Miss. 559, suggestion of 
error overruled 179 So. 854, 181 
Miss. 559. 

45 C.J. p 1041 note 35. 

52. U.S.—Louisville, etc., R. Co. v. 
Wene, Ind., 202 P. 887, 121 C.C.A. 
245. 

46 C.J. p 1041 note 36. 

55. S.C.—Templeton v. Charleston, 
etc., R Co., 108 S.E. 363, 117 S.C. i 
44. 

Wyo.—Hines v. Sweeney, 201 P. 165, 
1018, 28 Wyo. 67. 

64 . Miss,— Yazoo, etc., R. Co. v. 
Williams, 74 So. 835, 114 Miss. 
236. 

45 CXJ. p 1041 note 38. 


55. U.S.—C. C. Moore Const. Co. v. 
Hayes, C.C.A.Miss., 119 P.2d 742, 
certiorari denied Hayes v. C. C. 
Moore Const. Co., 62 S.Ct. 82, 314 
U.S. 642, 86 L.Ed. 515. 

Ill.—Humphreys v. East St. Louis & 
Suburban Ry. Co., 253 Ill.App. 450. 
45 C.J. p 1040 note 34. 

56. U.S.—Atlantic Greyhound Cor¬ 
poration V. Loudermilk, C.C.A. Ga., 
110 F.2d 596—Panama R. Co. v. 
Davies, C.C.A,Canal Zone, 82 P.2d 
123. 

Miss.—MoClellan v. Illinois Cent. R. 

Co., 37 So.2d 738, 204 Miss. 432. 

45 C.J. p 1040 note 33. 

57. Fla.—Tampa Electric Co. v. 
Limpus, 91 So. 559, S3 Fla. 537. 

45 C.J. P 1041 note 39. 

58. U.S.—^Perez v. Fayard, C.C.A. 
Miss., 64 p.2d 667. 

Miss.—Gulf Refining Co. v. Brown, 16 
So.2d 765, 196 Miss. 131—Lee v. 
Reynolds, 1 So.2d 487, 190 Miss. 
692—E. L. Bruce Co. v. Bramlett, 
188 So. 532—Frazier v, Hull, 127 
So. 775, 157 Miss. 303—Standard 
Oil Co. of Kentucky v. Evans, 122 
So, 735, 154 Miss. 475. . 

45 C.J. p 1042 note 40—42 C-J. p 1185 
note 78, 

Pedestrian 

Miss.—Hadad v. Lockeby, 169 So. 

691, 176 Miss. 660, 

CoUision between, vehicles 

(1) In general.—^Baird v. Harring¬ 
ton, 30 So.2d 82, 202 Miss. 112— 
Moore v. Abdalla, 19 So.2d 502, 197 
Miss. 125—Solomon v. Continental 
Baking Co., 160 So. 732, 172 Miss. 
388. 

(2) Under a former statute the 
rule applied only to actions for per¬ 
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sonal injuries, and had no applica¬ 
tion to an action to recover damages 
for injury to a motor vehicle.—Krebs 
V. Pascagonla St. R., etc., Co., 78 So. 
753, 117 Miss. 771. 

CrTxest in antomoTbile 
Miss.—Chapman v. Powers, 116 So. 
609, 150 Miss. 687. 

59. U.S.—Hudson v, Louisville & N", 
R. Co., C.C.A.Miss., 30 F.2d 391. 

Fla.—Corpus Juris cited in Peninsu¬ 
lar Telephone Co. v. Dority, 174 So. 
446, 449, 128 Fla. 106—Tampa Elec¬ 
tric Co. V. Bryant, 133 So. 887, 101 
Fla. 204. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields, 195 So. 489, 188 Miss. 725, 
suggestion of error overruled 196 
So. 503, 188 Miss. 725—Gulf & S. 
I. R. Co. V. Bond, 179 So. 355, 181 
Miss. 254, modified on other 
grounds 181 So. 741, ISl Miss. 254 
—Goodman v. Lang, 130 So. 50, 158 
Miss. 204, suggestion of error over¬ 
ruled 130 So. 311. 

45 C.J. p 1042 note 41. 

60. Miss.—McClellan v. Illinois 
Cent. R. Co., 37 So.2d 788, 204 Miss. 
432—City of Meridian v. King, 11 
So.2d 830, 194 Miss. 662. 

45 C.J. p 1042 note 43. 

61. Fla.—Corpus Juris cited la 
Loftin v. Crowley’s, 8 So.2d 909, 
912, 150 Fla. 836, certiorari denied 
63 S.Ct. 60, 317 U.S. 661, 87 L.Ed. 
531. 

Miss.—Mississippi Export R Co. v. 
Summers, ll So.2d 429, 194 Miss. 
179, suggestion of error overruled 
11 So.2d 905, 194 Miss. 179—Bird¬ 
song V. City of Clarksdale, 3 So.2d 
827, 191 Miss. 532. 

45 C.J. p 1042 note 44. 
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On the other hand, negligence of plaintiff which did 
not contribute as a proximate cause of the injuries 
is not to be considered in reducing the damages re¬ 
coverable;®^ nor can there be any adjustment of re¬ 
sponsibility under the comparative negligence stat¬ 
ute where there is no evidence that plaintiff w’as 
negligent.®^ 

Municipalities, The statute discussed above has 
been held to apply to municipalities as well as to de¬ 
fendants generally;®”^ but the conduct of the person 
injured is not a proper subject of inquiry unless 
the liability of the municipality has previously been 
adjudged.®^ 

In Georgia, under the statutes the doctrine of 
comparative negligence prevails;®® and the com¬ 
mon-law doctrine of contributory negligence,®^ or 
that doctrine as modified by the doctrine of the 
last clear chance,ordinarily does not apply. Ac¬ 


cordingly, the mere fact that plaintiff was negligent 
will not of itself bar recovery;®^ and plaintiff is 
entitled to recover where plaintiff and defendant 
were both guilty of acts of ordinary negligence 
which concurred as the sole proximate cause,^0 and 
plaintiff’s negligence was of a lesser degree than 
that of defendant,and plaintiff could not have 
avoided the consequences of defendants negli- 
gence.'^^ However, in such cases the amount of 
damages is diminished in proportion to the amount 
of negligence attributable to plaintiff.'^^ 

On the other hand, a plaintiff cannot recover if 
by ordinary care he could have avoided the conse¬ 
quences to himself caused by defendant’s negli¬ 
gence,'^^ or where the negligence of plaintiff was 
the sole cause of his injury, '^5 or where it amounted 
to gross negligence,'^® or where his negligence was 
equal to, or greater than, that of defendant and 


62. Miss.—Friedman v. Allen, 118 
So. S2S. 152 Miss. 377. 

45 C.J. P 1042 note 42. 

63 . Miss.—Dixon v. Breland, 6 So. 
2d 122, 192 Miss. 235. 

64 . Miss.—City of Meridian v. King, 
11 So.2d S30. 104 Miss. 662—Bird¬ 
song V. City of Clarksdale, 3 So.2d 
S27, 191 Miss. 532. 

65. Miss.—City of Meridian v. King, 
11 So.2d 830, 194 Miss. 662. 

Buie tliat city lia« duty of exer- 
dsiag reasonaljle care to keep its 
streets reasonably safe for use by 
persons exercising reasonable care 
does not mean that the city is liable 
only to those using reasonable care 
but city’s negligence is to be deter¬ 
mined by its conduct without refer¬ 
ence to that of injured person and 
city’s liability becomes fixed when 
such negligence becomes the proxi¬ 
mate cause of injury.—City of Mer¬ 
idian V. King, supra—Birdsong v. 
City of Clarksdale, 3 So.2d 827, 191 
Miss. 532, 

66. U.S.—^Atlantic Greyhound Cor¬ 
poration V. Loudermilk, C-C.A.Ga., 
110 P.2d 596. 

Ga.—Head v. Georgia Power Co., 27 
S.E.2d 339, 70 Ga.App. 32. 

67 . Ga—Smith v. American Oil Co., 
49 S.E.2d 90, 77 Ga.App. 463— 
Western & Atlantic R. R, v. Math¬ 
is, 10 S.E.2d 457, 63 GaApp. 172. 

68 . Ga.—Smith v. American Oil Co., 
49 S.E.2d 90, 77 GaApp. 463. 

69 . Ga—Southern Ry. Co. v. Reed, 
149 S.E. 582, 40 GaApp. 332. 

70. Ga-—Smith v. American Oil Co., 
49 S.E.2d 90, 77 Ga.App. 463. 

Invitee injured by patent defect 
Comparative negligence rule is ap¬ 
plicable to injury received by invitee 
as result of failure to observe patent 
defect in premises.—^Moore v. Sears, 


Roebuck & Co., 172 S.E. 680, 48 Ga. 
App. 185. 

71. Ga.—Smith v. American Oil Co., 
49 S.E.2d 90. 77 Ga.App. 463— 
Southern Stages v. Clements, 30 S. 
E.2d 429, 71 Ga.App. 169—^Whatley 
V. Henry, 16 S.E.2d 214, 65 Ga.App. 
668—Southern Ry. Co. v. Parkman, 

5 S.E.2d 685, 61 GaApp. 62—Pol¬ 
lard V. Heard. 186 S.E. 894, 53 Ga 
App. 623—Hunt v. Western & A. R. 

R. , 174 S.E. 222. 49 Ga.App. 33— 
Rogers v. McKinley, 172 S.E. 662, 
48 Ga.App. 262. 

Tenn.—Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498, applying Georgia law. 

72. Ga—Southern Stages v. Clem¬ 
ents, 30 S.E.2d 429, 71 GaApp. 169 
—^Western & A. R. R. v. Mathis, 
Ga.App., 10 S.E.2d 457, 63 GaApp. 
172—Southern Ry. Co. v. Parkman, 

6 S.E.2d 685, 61 GaApp. 62—Lewis 
V. Powell, 179 S.E. 865, 51 GaApp. 
129, followed in Williams v. Pow¬ 
ell, 179 S.E. 869, 51 GaApp. 135— 
Rogers v. McKinley, 172 S.E. 662, 

48 GaApp. 262. 

45 CJ. P 1042 note 47. 

73. Ga.—Smith v, American Oil Co., 

49 S.E.2d 90, 77 GaApp. 463— 
Southern Stages v. Clements, 30 

S. E.2d 429, 71 Ga.App. 169—What¬ 

ley V. Henry, 16 S.E.2d 214, 65 Ga 
App. 668—^Wilson v. Pollard, 10 ‘S. 
E.2d 407, 62 Ga.App. 781—South¬ 
ern Ry. Co. V. Parkman, 5 S.E.2d 
685, 61 Ga.App. 62—Pollard v. 

Heard, 186 S.E. 894, 53 Ga.App. 623 
—Lewis V. Powell, 179 S.E. 865, 51 
Ga.App. 129, followed in Williams 
V. Powell, 179 S.E. 869, 51 GaApp. 
135—Hunt V. Western & A. R, R., 
174 S.E. 222, 49 GaApp. 33—Moore 
V. Sears, Roebuck & Co., 172 S.E. 
680, 48 GaApp. 185—^Warren Coun¬ 
ty V. Battle, 172 S.E. 673, 48 Ga 
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App. 240—Rogers v. McKinley, 172 
S.E. 662, 48 Ga.App. 262. 

45 C.J. p 1043 note 48. 

74. U.S.—Southern Ry. Co. v. Wil¬ 
banks, C.C.A.Ga., 67 F.2d 424, cer¬ 
tiorari denied 54 S.Ct. 530, 291 U.S. 
678, 78 L.Ed. 1066. 

Ga.—Georgia Stages v. Pitman, 31 
S.E.2d 887, 71 Ga.App. 671—Happy 
Valley Farms v. Wilson, 16 S.E.2d 
720, 192 Ga 830, answers to certi¬ 
fied questions conformed to 17 S.E. 
2d 207, 66 Ga.App. 115—^Whatley 
V. Henry, 16 S.E.2d 214, 65 Ga.App. 
668—Berry v. Jowers, 200 S.E. 195, 
59 GaApp. 24—Lewis v. Powell, 
179 S.E. 865, 61 Ga.App. 120, fol¬ 
lowed in Williams v. Powell, 179 
S.E. 869, 61 Ga.App. 135—Rogers 
V. McKinley, 172 S.E. 662, 48 Ga. 
App. 262. 

45 C.J. p 1042 note 45. 

75. U.S.—U. S. v. Fleming, C.C.A 
Ga, 115 P.2d 314. 

Ga.—Kirk v. Savannah Electric & 
Power Go., 178 S.E. 470, 50 Ga.App. 
468. 

45 C.J. P 1043 note 49. 

76. Ga.—Central R., etc., Co. v. 
Smith, 3 S.E. 397, 78 Ga. 694. 

77. Ga.—Happy Valley Farms v. 
Wilson, 16 S.E.2d 720, 192 Ga. 830, 
answers to certified questions con¬ 
formed to 17 S.E.2d 207, 66 Ga. 
App. 115—Brown v. Atlantic Coast 
Line R. Co., 52 S.E-2d 660, 79 Ga. 
App. 56—Smith v. 'American Oil 
Co., 49 S.E.2d 96, 77 GaApp. 463— 
Georgia Stages v. Pitman, 31 S.E. 
’2d 887, 71 GaApp. 671—Head V. 
Georgia Power Co., 27 S.E.2d 389, 
70 GaApp. 32—Benton Rapid Ex¬ 
press V. Sammons, 10 S.E.2d 290, 
63 GaApp. 23—Southern Ry. Co. v. 
Alexander, 2 S.E.2d 219, 59 GaApp. 
852—-Rogers v. McKinley, 172 S.E. 
662, 48 GaApp. 262. 

45 C.J. p 1043 note 51, 
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the statutory rule diminishing the amount of dam¬ 
ages recoverable has no application to actions 
founded on defendant’s willful or wanton conduct.’^S 
Of course, where neither party is at fault, the com¬ 
parative negligence rule has no application The 
duty to exercise ordinary care to avoid the conse¬ 
quences of another’s negligence does not arise un¬ 
til the danger is impending or circumstances are 
such that an ordinarily prudent man would have 
reason to apprehend its existence.^o 
Where two joint tort-feasors are charged with 
concurring negligence contributing to any injury, 
plaintiff is not entitled to a judgment against both 
if plaintiff was guilty of more negligence than one 
of the tort-feasors, since he is not entitled to a 
judgment "against a tort-feasor where his negligence 
was equal to, or greater than, that of the tort-fea¬ 
sor,but where the negligence of plaintiff con¬ 
curred with the negligence of two joint tort-fea¬ 
sors, and plaintiff chooses to sue only one, plaintiff 
is entitled to recover unless his negligence equaled 
or exceeded that of the particular tort-feasor he 
is suing.S2 Where an action for injury resulting 
from negligence is brought jointly by two persons, 
one of whom was guilty of contributory negligence, 
the comparative negligence statute applies only as 

to such per son. ^2 

b. Actions by Employees or Servants 

(1) In general 

(2) Employers’ liability acts 


(1) In General 

By force of various statutes, the effect of an em¬ 
ployee's contributory negligence may be considered sole¬ 
ly for the purpose of diminishing damages recoverable 
by him. 

By force of various statutes,2^ some of which ex¬ 
pressly relate to actions by employees or servants 
against the employer or master,25 or to certain enu¬ 
merated classes of such actions,25 contributory neg¬ 
ligence of the employee or servant may be taken in¬ 
to account for the purpose of diminishing his dam¬ 
ages in proportion to the amount of negligence at¬ 
tributable to him. However, where the statute re¬ 
lates to certain enumerated classes of actions for 
personal injuries, it is only in the classes of ac¬ 
tions enumerated that the provision is applicable, 
and it does not apply to all personal injury actions 
by a servant.27 The effect of the statutes is that, 
where the party injured was not exercising ordinary 
care, a part of the loss must be borne by him, and 
the remainder is recoverable from defendant on the 
basis of the comparative fault of each,*28 and the 
doctrine of comparative negligence, that the per¬ 
son injured is entitled to recover only when his neg¬ 
ligence is slight and that of defendant gross in com¬ 
parison, discussed supra § 171, is not applicable 
The statutes have no application to cases where the 
employee’s negligence was the sole proximate cause 
of the injury.20 Under some statutes the effect of 
an employee’s contributory negligence as operating 
solely to diminish the damages recoverable in pro- 


78. Ga.—^Fairburn, etc., R., etc., Co. 
V. Latham, 107 •S.E. 88, 2S GaApp. 
698—^Warfleld. v. Sanburn, 71 S.E. 
703, 9 Ga.App. 321, 

79. Ga.—^New Winder Lumber Co. v. 
Payne, 149 S.E. 85, 40 Ga.App. 
188. 

80. U.S.—Southern Ry. Co. v. Wil¬ 
banks, C.C-A.Ga., 67 P,2d 424, cer¬ 
tiorari denied 64 S.Gt. 630, 291 
U.S. 678, 78 L.Ed. 1066. 

Ga.—Moore v. Sears, Roebuck & Co., 
172 S.E. 680, 48 Ga.App. 185—War¬ 
ren County V. Battle, 172 S.E. -673, 

48 Ga.App. 240. 

45 C.J. p 1043 note 52, 

81. Ga.—Mishoe v. Davis, 14 S.E.2d 
187, 64 Ga.App. 700. 

82. Ga.—Smith v. American Oil Co., 

49 S.E.2d 90, 77 Ga.App. 463. 

83. Ga.—^Happy Valley Farms v. 
Wilson, 16 S.E.2d 720, 192 Ga. 830, 
answers to certified questions con¬ 
formed to 17 S.E.2d 207, 66 . Ga. 
App. 116. 

Suit by husband and child of de¬ 
ceased person 

Where the death of a wife, ^ilty 
of no hegUg-ence herself, wais caused 
by the negligence of her husband 
and defendant, and husbknd and his 


I only child bring- statutory death ac¬ 
tion, child is entitled to recover one 
half of the value of the life of the 
wife and husband is entitled to the 
other half, diminished in proportion 
to his negligence and subject to the 
provisos that his negligence was less 
than that of defendant and that he 
could not by the exercise of ordinary 
care have prevented the death.— 
Happy Valley Farms v. Wilson, su¬ 
pra. 

84. U.S.—Tomhigbee Mill & Lumber 
Co. V. Hollingsworth, C.C.A.Miss., 
162 F.2d 763, certiorari denied 68 
S.Ct. 165, 332 U.S. 824, 92 L.Ed. 
399—T. A. Pittman, Inc., v. La 
Fontaine, C.C.A.Miss., 68 F.2d 469 
—Southern Klraft Corporation v. 
Parnell, C.C.AMiss., 65 P.2d 785. 

Miss.—^Anderson Mfg. Co. v. Wade, 
119 So. 313, 151 Miss. 8'20. 

Workiiig on machine or engine 
U.S.—^Proctor & Gamble Defense 
Corp. V. Bean, C.C.A.Miss-, 146 F. 
2d 598. 

Miss.—Seifterman v. Leach, 138 So. 

5-63, 161 Miss. 853. 

Hifting too heavy an object 
U.S.—Herrin Motor Lines v. Jar¬ 
vis, aC.A.Miss., 156 F.2d 276. * 

85. Fla.—Key West Electric Co. v. 
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Higgs, 136 So. 639, 118 Fla. 11. 
modified on other grounds 140 So. 
327, 118 Fla. 11. 

Iowa.—Bell v. Brown, 239 N.W. 785, 
214 Iowa 370—Oestereich v. Leslie, 
234 N.W. 22'9, 212 Iowa 105. 

Parm work 

Iowa.—Price v. McNeill, 24 N.W.2d 
464, 237 Iowa 1120—Lang v. Hed¬ 
rick, 295 N.W. 107, 229 Iowa 766. 

Working* with or near live wires 

Fla.—Tampa Electric Co. v. Hardy, 
190 -So. 478, 139 Fla. 142—Winter 
Park Telephone Co. v. Strong, 179 
So. 289, 130 Fla. 755, rehearing de¬ 
nied 182 So. 927, 

Operation of motor vehicle 

Iowa.—Band v. Reinke, 298 N.W. 865, 
230 Iowa 615. 

86. Or.—^Kuntz v. Emerson Hard¬ 
wood Co., 184 P. '253, 93 Or. 565. 

39 C.J. p 824 note 9. 

87. Or.—Schaedler v. Columbia Con¬ 
tract Co., 135 P. 636, 67 Or. 412. 

88. Or.—Filkins v. Portland Lumber 
Co., 142 P. 578, 71 Or. 249. 

89. Or.—Filkins v. Portland Lumber 
Co., supra. 

90. Miss.—Stewart v. Kroger Gro¬ 
cery, etc., Co., 21 So.2d '912, 198 
Miss. 371. 
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portion to the amount of negligence attributable to 
such employee is limited to cases where the em¬ 
ployer is a corporation^^ not engaged in interstate 
commerce and the statute does not apply where 
defendant is not a corporationor where plaintiff 
was not employed by defendant.^^ 

Minors; child labor Where the employment 
of minors in violation of a child labor law bars the 
defense to an employer of contributory negligence 
on the part of such minor, the contributory negli¬ 
gence of such a minor will not require a reduction 
of damages under the comparative negligence stat- 
ute.^^ 


(2) Employers' Liability Acts 

Under the Federal Employers' Liability Act and 
similar state statutes, in actions against railroad car¬ 
riers for injury to employees, the contributory negligence 
of the employees may be shown in diminution of damages; 
and the statute has been applied to seamen. 

Under the Federal Employers' Liability Act, 45 
U.S.CA. §§51 et seq, and state statutes to the same 
effect, in actions against railroad carriers to recover 
damages for death or personal injuries to an em¬ 
ployee, the fact that he may have been guilty of 
contributory negligence may be shown in diminution 
of damages to be awarded.^^ By the terms of the 
statutes the amount of damages recoverable must 


91. U'.S.—Chicago Mill & Lumber 
Co- V- Jett, aC.A.Ark., 32 F.2d 976. 

Ark.—Standard Oil Co., of Louisiana 
V, Webb, 108 S.W.2d 10S6, 194 Ark. 
S$9—^American Co. of Arkansas v. 
Baker, $0 S.W.2d 572, 1S7' Ark. 
492—Fair Oaks Stave Co. v. Shue, 
44 S.W.2d 670, 1S4 Ark. 1041—Sea¬ 
man-Dunning Corporation v. Har¬ 
alson, 29 S.W.2d 10S5, 182 Ark. 
93. 

92. Ark.—Goodin v. Boyd-Sicard 
Coal Co„ 122 S.W.2d 548, 197 Ark. 
175—Missouri Pac. Transp. Co. v. 
Baxter, 76 S.W.2d 95S, 189 Ark. 
1147. 

Hlgrbway constmctioii work 
Ark.—Hartman-Clark Bros. Co. v. 
Melton, 82 S.W.2d 257, 190 Ark. 
1001 . 

93. Ark.—Fair Oaks Stave Co. v. 
Shue, 44 S.W.2d 670, 184 Ark. 1041. 
Suit asraixLSt fellow servant is not 

within the statute.—^American Co. of 
Arkansas v. Baker, 60 S.W.2d 572, 
187 Ark. 492. 

94 . Ark-—Fair Oaks Stave Co. v. 
Shue, 44 S.W.2d 670, 184 Ark. 1041. 

95. Miss.—^Hartwell Handle Co. v. i 
Jack, 115 So. 5S6, 149 Miss. 465. 

Effect of violation of statutes for 
protection of minors generally see 
Master and Servant § 480. 

96- U.S.—Owens v. Union Pac. R. 
Co., Wash., 63 S.Ct. 1271, 319 U.S. 
715, 87 L.Ed. 1683, conformed to 
C.C.A., 142 P-2d 145, certiorari de¬ 
nied 65 S.Ct, 57, 323 U.S. 740, 89 
L.Ed. 593—Tiller v. Atlantic Coast 
Line R, Co., Va,, 63 S.Ct. 444, 318 
U.S. 54, 87 L.Ed. 610, 143 A.L.R, 
967—^Tracy v. Terminal R. Ass’n of 
St Louis, C.A.Mo., 170 P.2d 635— 
Palum v. Lehigh Val. R. Co., C.C. 

165 F.2d 3—Chicag-o, St. 
P-, M. & O. R. Co. V. Arnold, C.C.A. 
Minn., 160 F.2d 1002—Herrin 
Motor Lines v. Jarvis, C.C.A.Miss., 
156 F.2d 276—Bowser v. Baltimore 
& O. R. Co., C.C.A.Pa, 152 F.2d 
436—Eiseman v. Pennsylvania R. 
Co., C.C.A.Pa-, 151 P.2d 222—^Bos¬ 
ton & M. R. R, V. Cabana C.C.A. 
Mass., 148 F.24 150, certiorari de¬ 


nied 65 S.Ct. 1414, 325 U.S. 873, 89 
L.Ed. 1991—Ramsouer v. Midland 
Valley R. Co., C.C.A.Ark., 135 P.2d 
101—Edwards v. Baltimore & O. 
R. Co., C.C.A.I11., 131 F.2d 366— 
Wiggins V. Powell, C.C.A.Pla., 119 
F.2d 751, certiorari denied Powell 
V. Wiggins, 62 S.Ct. 94, 314 U.S. 
649, 86 L.Ed. 520—Chesapeake & 
O. Ry. Co, V. Richardson, C.C.A. 
Ohio, 116 P.2d 860, certiorari de¬ 
nied 61 S.Ct. 961, 313 U.S. 574, 85 
L.Ed. 1531—^Dudley v. Scandrett, 
C.C.A.Wash., 115 F.2d 728—Great 
Northern Ry. Co. v. Wojtala, C.C.A. 
Mont., 112 F.2d 609—Ballard v. 
Atchison, T. & S. P. R. Co., C.C.A. 
Tex., 100 P.2d 162—Van Derveer 
V. Delaware, L. & W. R. Co., C.C.A. 
N.Y., 84 P.2d 979, certiorari denied 
57 S.Ct. 120, 299 U.S. 595, 81 L.Ed. 
438—Grand Trunk Western R. Co. 
V. Boylen, C.C.A.Ind-. 81 ’P.2d 91— 
Chicago M., St. P. & P. R. Co. v. 
Kane, C.C.A.Mont., 33 F.2d 866, cer¬ 
tiorari denied 50 S.Ct. 37, 280 U.S. 
588, 74 L.Ed. 637—Cheffey v. Penn¬ 
sylvania R. Co-, D.C.Pa., 79 F.Supp. 
252. 

Ala.—Atlanta, B. & C. R. Co. v. 
Cary, 36 So.2d 559, 250 Ala. 675— 
Alabama Great Southern R. Co. v. 
3Baum, 31 So.2d 366, 249 Ala, 442— 
Louisville & N. R. Co. v. Grizzard, 
189 So. 203, 238 Ala. 49, certiorari 
denied 60 S.Ct. 140, 308 U.S. 60S, 
84 L.Ed, 504—Birmingham Belt R. 
Co. V. Bennett, 146 So. 265, 226 
Ala. 185, certiorari denied 54 S.Ct. 
52, 290 U.S. 634, 78 L.Ed. 552 — 
Louisville & N. R. Co. v. Parker, 
138 So. 231, 223 Ala. 626, certiorari 
dismissed 53 S.Ct. 94, 287 U.S. 569, 
77 L.Ed. 501—Mobile <& O. R. Co. v. 
Williams, 129 So. 60, 221 Ala. 402— 
Louisville & N. R. Co. v. Jacobson, 
118 So. 665, 218 Ala. 384. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Wacaster, 199 S-W.2d 948, 
210 Ark. 1080—^Kansas City South¬ 
ern Ry. Co. V. Hopson, 186 S.W. 
2d 946, 208 Ark. 548—Missouri Pac. 
R. Co. V. McKamey, 171 S.W.2d 932, 
205 Ark, 907 —^Missouri Pac. R. Co. 
V. Haigler, 158 S.W.2d 703, 203 Ark. 
804—Jones v. Kansas City South- 
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em Ry. Co., 145 S.W.2d 969, 201 
! Ark, 523—^Missouri Pac. R. Co. v. 

! Sanders, 117 S.W.2d 720, 196 Ark. 
i 269—St. Louis-San Francisco Ry. 
Co. V. Fine, 44 S.W.2d 340, 184 Ark. 
940, certiorari denied 52 S.Ct. 502, 
286 U.S. 552, 76 L.Ed. 1287—E. L. 
Bruce Co. v. Leake, 3 S.W.2d 988, 
176 Ark. 705. 

Cal.—^Atchison, T. & S. P, Ry. Co. v. 
Superior Court in and for Contra 
Costa County, 86 P.2d 86, 12 Cal.2d 
549, certiorari denied Atchison T. 
& S. P. R. Co. V. Superior Court of 
State of Calif., 59 S.Ct. 774, 306 

U. S. 657, 83 L.Ed. 1055—Matthews 

V. Atchison, T. & 'S. P. Ry. Co., 
129 P.2d 435, 54 Cal.App.2d 549— 
Metz v. Southern Pac. Co., 124 P. 
2d 670, 51 Cal.App.'2d 260. 

Fla.—Atlantic Coast Line R. Co, v. 
McIntosh, 198 So. 92, 144 Fla. 356— 
Jacksonville Terminal Co. v. Black- 
shear, 162 So. 509, 120 Fla. 159, 
certiorari denied 5'6 S.Ct. 150, 296 
U.S. 627, 80 L.Ed. 1446, rehearing 
denied 56 S.Ct. 169f 296 U.S. 663. 
SO L.Ed. 472—Atlantic Coast Line 

R. Co. v. Fogleman, 158 So. 108, 
117 Fla. 334. 

Ga.—Southern Ry. Co. v. Newman, 
199 S.E. 753, 187 Ga. 132, followed 
in 199 S.E. 755, 187 Ga. 136—Brown 
v. Atlantic Coast Line R. Co., 52 

S. E.2d 660, 77 Ga.App. 56—New¬ 
man V. 'Southern Ry. Co., 194 S.E. 
237, 57 Ga.App. 70, affirmed South¬ 
ern Ry. Co. V. Newman, 199 S.E. 
753, 187 Ga. 13'2 and 199 S.E. 755, 
187 Ga. 136—Southern Ry. Co. v. 
Blanton, 192 S.E, 437, 56 Ga.App. 
232—^Atlantic Coast Line R. Co. v. 
Solomon, 141 S.E. 917, 37 Ga.App. 
737. 

Ill.—^Williams v. New York Cent. 
R. Co., 84 N.E.2d 399, 402 Ill. 494— 
Walaite v. Chicago, R. I. & P. Ry. 
Co,. 33 N.E.2d 119, 376 Ill. 59— 
Armstrong v. Chicago & W. I. R. 
Co., 183 N.E. 478, 350 Ill. 426, cer¬ 
tiorari denied Chicago & W. I. R. 
Co. V. Armstrong, 53 S.Ct. 523, 289 
U.S. 724, 77 L.Ed. 1475—Killian v. 
Pennsylvania R. Co., 82 N.E. 2d 
834, 336 Ill.App. 15'2—Williams v. 
New York Cent. R. Co., 81 N.E.2d 
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be diminished in proportion to the amount of neg- | ligence attributable to the employee and the rela- 

16, 335 Ill.App. 159—Avance v. 41 S.Ct. 36, 254 U.S. 43, 65 L..Ed. nied Southern Pac. Co. v. Miller, 

Thompson, 51 ]Sr.E.2d 334, 320 Ill. 120—Berry v. Baltimore & O. R. 54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 

App. 406, reversed on other Co., 43 S.W.2d 782, reversed on oth- 600. 

grounds 65 N,E.2d 57, 387 Ill. 77, er grounds 62 S.Ct. 510, 286 U.S. Wash.—Pierce v. Spokane Interna- 
certiorari denied 65 S.Ct. 82, 323 272, 76 L.Ed. 1098—Mech v. Ter- tional Ry. Co., 131 P.2d 139, 16 
U.S. 753, 89 L.Ed. 603—Genzel v. minal Railroad Ass’n of St. Louis, Wash.2d 431—Saunders v. Long- 

New York, C. & St L. R. Co., 261 18 S.W.2d 510, 322 Mo. 937. view, P. & N. Ry. Co., 296 P. 835, 

Ill.App. 176. Mont.—Palmer v. Great Northern Ry. 161 Wash. 280. 

Ind.—Baltimore & O. S. W. R. Co. v. Co., 170 P.2d 768, 119 Mont. 68 . W.Va.—Rash v. Norfolk & W. Ry. 

Carroll, 163 N.E. 99, 200 Ind. 5S9, Neb.—Ellis v. Union Pac. R. Co., 27 Co., 12 S.B.2d 501, 122 W.Va. 688 . 
set aside on other grounds 171 N. N.W.2d 921, 148 Neb. 515. 39 C.J. p 822 notes 81, 84. 

E. 923, 202 Ind. 37, and reversed N.H.—McAllister v. Suncook Val. R. Effect of statutory provisions on con- 
on other grounds 50 S.Ct. 182, 280 R., 42 A.2d 733, 93 N.H. 400—Ton- tributory negligence as a defense 

U.S. 491, 74 L.Ed. 566—Chicago & dreau v. Boston & M. R. R., 157 A. in action by servant generally see 

Erie R. Co. v. Patterson, 34 N-E.2d 76, 85 N.H. 235. Master and Servant § 425. 

960, 110 Ind.App. 94. N.M.—Tillian v. Atchison, T. & S. 

—Corpus Juris cited in Oeste- P. Ry. Co., 55 P.2d 34, 40 N.M. 80. 97. U.S.—^Hutchins v. Akron, C. & 

reich v. Leslie, 234 N.W. 229, 233, N.Y.—Healy v. Erie R. Co., 180 N.E. T. R. Co., C.C.A.Ohio, 162 P.2d 189 
212 lo-wa 105. 888, 259 N.T. 40, certiorari denied —Keith v. Wheeling & L. E. Ry. 

Ky.—Louisville & N. R. Co. v. Chap- Erie R. Co. v. Healy, 53 S.Ct. 81, Co., C.C.A.Ohio, 160 P.2d 654, Ger¬ 
man's Adm'x, 190 S.W.2d 542, 300 287 U.S. 628, 77 L.Ed. 545—Caldine tiorari denied 68 S.Ct. 67, 332 U.S. 

Ky. 835—Louisville & N. R. Co. v. v. Unadilla Valley Ry. Co., 159 N. 763, 92 L.Ed, 348—Wiggins v. Pow- 

Jolly’s Adm'x, 23 S.W.2d 564, 232 E. 172, 246 N.T. 365, reversed on ell, C.C.A.Fla., 119 P.2d 751, cer- 

Ky. 702, certiorari denied Louis- other grounds 49 S.Ct. 9i, 278 U.S. tiorari denied Powell v. Wiggins, 

ville & N. R. Co. V. Jolly, 61 S.Ct. 139, 73 L.Ed. 224—Henry v. Nor- 62 S.Ct. 94, 314 U.S. 649, 86 L.Bd. 

26, 282 U.S. 847, 75 L.Ed. 751— ton, 66 N.Y.S.2d 317. 520—Chesapeake & O. Ry. Co. v. 

Cincinnati, N. O. & T. P. Ry. Co. v. N.C.—McCrowell v. Southern Ry. Co., Richardson, C.C.A.Ohio, 116 F.2d 

Owens, 11 S.W.2d 131, 226 Ky. 472. 20 S.E.2d 352, 221 N.C. 366—Me- 860, certiorari denied 61 S.Ct. 961, 

I/a.—^Harris v. Yazoo & M. V. R. Co., Lean v. Andrews Hardwood Co., 313 U.S. 574, 85 L.Ed. 1531—^Bal- 

App., 183 So. 108—Snow v. Texas & 156 S.E. 528, 200 jST.C. 312—Stamey lard v. Atchison, T. «& S. P. R. Co., 

P. Ry. Co., App., 166 So. 200. v. Suncrest Lumber Co., 148 S.E. C.C.A.Tex., 100 F.2d 162—Edwards 

Mass.—Rollins v. Boston & M. R. R., 436, 197 N.C. 391. v. Pennsylvania R. Co., D.C.Pa., 72 

74 N.E.2d 664, 321 Mass. 586. N.D.—DeMoss v. Great Northern Ry. P.Supp. 197. 

Mich,—Sumner v. Ann Arbor R. Co., Co., 272 N.W. 506, 67 N.D. 412. Ala.—Louisville & N. R. Co. v. Griz- 

209 N.W. 184, 235 Mich. 293. Okl.—Chicago, R. I. & P. Ry. Co. v. zard, 189 So. 203, 238 Ala. 49, cer- 

Minn.—Jacobson v. Chicago & N, W. Brooks, 11 P.2d 142, 155 Okl. 53, tiorari denied 60 S.Ct. 140, 308 U. 

Ry. Co., 22 N.W.2d 455, 221 Minn. certiorari denied Chicago, R. I. & S. 603, 84 L.Ed. 504—^Louisville & 

454 —Thom v. Northern Pac. Ry. P. R. Co. v. Squire, 52 S.Ct. 502, N. R. Co. v. Parker, 138 So. 231, 

Co., 252 N.W. 660, 190 Minn. 622. 286 U.S. 552, 76 L.Ed. 1287. 223 Ala. 626, certiorari dismissed 

—Illinois Cent. H. Co. v. Or.—Chatfield v. Zeller, 147 P.2d 222, 53 S.Ct. 94, 287 U.S. 569, 77 L.Ed. 

Humphries, 164 So. i22, 102 A.L.R. 174 Or. 59—Fitzgerald v. Oregon- 501. 

649, 174 Miss. 459. Washington R. & Nav. Co., 16 P.2d Ark.—Missouri Pac. R. Co. v. Zollie- 

Mo.—Hampton v. Wabash R. Co., 204 ^ Hovedsgaard v. coffer, 191 S.W.2d 587, 209 Ark. 

S,W.2d 708, 356 Mo. 999, certiorari Grand Rapids Store Equipment 559 —Kansas City Southern Ry. Co. 

denied 68 S.Ct. 460, 333 U.S. 833, Corporation, 5 P.2d 86 , 138 Or. 39. v. Hopson, 186 S.W.2d 946, 208 Ark. 

92 L.Ed. 1117—^Francis v. Terminal Lehigh Valley R. Co., 141 545 —Missouri Pac. R. Co. v, Haig- 

R. Ass'n of St. Louis, 193 S.W.2d ^ ler, 158 S.W.2d 703, 203 Ark, 804— 

909, 354 Mo 1232—Joice v. Mis- S.C.—Boyleston v. Southern Ry. Co., Jones v. Kansas City Southern Ry. 

souri-Kansas-Texas R. Co., 189 S. 44 S.E.2d 537, 211 S.C. 232. 173 A. Co., 145 S.W.2d 969, 201 Ark. ^23- 

W.2d 668 , 354 Mo. 439, 161 A.L.R. U.R. 788—^Bedford v. Armory Missouri Pac. R. Co. v. Sanders, 

383—Godsy v. Thompson, 179 S. Wholesale Grocery Co., 10 S.E.2d 117 S.W.2d 720, 196 Ark. 269—St. 

W.2d 44, 352 Mo. 681, certiorari 330, 195 S.C. 150—McClain v. Louis-San Francisco Ry. Co. v. 

denied 65 S.Ct. 48, 323 U.S. 719, 89 Charleston & W. C. Ry. Co., 4 S. Fine, 44 S,W.2d 340, 184 Ark, 940, 

L.Ed. 579—Mooney v. Terminal R. E:.2d 280, 191 S.C. 332—Covington certiorari denied 52 S.Ct. 602, 286 

Ass’n of St. Louis, 176 S.W.2d 605, v. Atlantic Coast Line R. Co., 155 U.S. 552, 76 L.Ed. 1287. 

352 Mo. 245—Owen v, Kurn, 148 S. S.E. 438, 158 S.C. 194, certiorari Cal.—Metz v. Southern Pac. Co., 124 

W-2d 519, 347 Mo. 516—Good v. denied Atlantic Coast Line R. Co. P.2d 670, 51 Cal.App.2d 260. 

Missouri-Kansas-Texas R. Co., 97 v. Covington, 51 S.Ct. 33, 282 U.S. Fla.—Tampa Electric Co. v. Hardy, 

S. W.2d 612, 339 Mo. 330, certiorari S58, 75 L.Ed. 759. 190 So. 478, 139 Fla. 142—^Atlantic 

denied Missouri-Kansas-Texas R. Tenn.—^Draper v. Louisville & N. R. Coast Line R. Co. v. Fogleman, 158 

Co. V. Good, 57 S.Ct. 231, 299 U.S. Co., 66 S.W.2d 1003, 17 Tenn.App. So. 108, 117 Fla. 334—Tampa Elec- 

605, 81 L.Ed. 446—Jenkins v. Wa- 213. trio Co. v. Bryant, 133 So. 887, 101 

bash Ry, Co., 73 S.W.2d 1002, 335 Tex.—Benson v. Missouri, K. & T. R. Fla. 204. 

Mo. 748—Harlan v. Wabash Ry. Co., Civ.App., 200 S.W.2d 233, cer- Ga.—Southern Ry. Co. v. Blanton, 

Co., 73 S.W.2d 749, 335 Mo. 414— tiorari denied 68 S.Ct. 206, 332 U.S. 192 S.E. 437, 56 Ga.App. 232— 

Brock V. Mobile & O. R. Co., 51 S. 830, 92 L.Ed. 403—Wichita Falls & Western & A.- R. R. v. Hughes, 142 

W.2d 100, 330 Mo. 918, certiorari S. R. Co. v, Holbrook, Civ.App., 50 S.E. 185, 37 Ga.App. 771, afiirmed 

denied Mobile & O. R. Co. v. Brock, S.W.2d'428, affirmed 78 S.'^.2d 938, 49 S.Ct. 231, 278 U.S. 496, 73 L.Ed. 

53 S.Ct. 87, 287 U.S. 638, 77 L.Ed. 125 Tex. 184, certiorari denied 56 473—^Atlantic Coast Line R. Co. v. 

552—Williams v. Pryor, App., 46 S. S.Ct. 139, 296 U.S. 618, 80 L.Ed. Solomon, 141 S.E. 917, 37 Ga.App. 

W.2d 241, affirmed 200 S.W. 53, 272 439. 737. 

Mo. 613, which was reversed oh Utah.—Miller v. Southern Pac. Co., 21 Ill.—Sprickerhoff v. Baltimore & O. 

other grounds Pryor v. Williams, P.2d 865, 82 Utah 46, certiorari de- R. Co., 55 N.E.2d 532, 323 Ill.App. 
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tive negligence of the parties is to he determined 
under the circumstances of the particular case.^^ 
These statutes do not change the law as to what is 
contributory negligence, but merely change its le¬ 
gal effect as to the damages recoverable,®^ and 
leave only the question of whether the carrier was 
negligent and whether that negligence was the 
proximate cause of the injury.^ 

The statutes have no application where the inju¬ 
ries W'ere due solely to the servant’s own negli¬ 
gence ;2 and if the master is wholly free from any 
violation of duty,^ or if he was not guilty of negli¬ 


gence which was the proximate cause of the in¬ 
jury,^ there can be no recovery. An exception to 
the statutory requirement that damages must be 
apportioned has also been held to exist when the 
injured employee’s fault was the violation of a rule 
or express instruction which was intended to pre¬ 
vent the injury^ or where the primary cause of the 
injury was the violation of a statutory duty.6 On 
the other hand, when the alleged contributory neg¬ 
ligence did not proximately contribute to the injury, 
it was not causal, and does not operate to dimin¬ 
ish damages,'^ and where the violation of a rule was 
not the primary cause of the injury it does not 


340—Goodman v. Chicago. B. & Q- 
Co., 7 X.E.2d 393, 289 IIl.App. 
320, certiorari denied Chicago R. & 

Q. R. Co. V. Goodman. 58 S.Ct. 610, 
303 U.S. 640, 82 L.Ed. 1100—Beck 
V. Baltimore & O. R. Co., 244 Ill. 
App. 441. 

Ind.— Wood V, Chicago & E. R. Co., 18 
K.E.2d 772, 215 Ind. 407 rehearing 
denied 20 N.E.2d 642, 215 Ind, 4 67. 
Ky.—Louisville & N. R. Co. v. Jolly’s 
Adm’x, 23 S.W.2d 564, 232 Ky. 702, 
certiorari denied Louisville «Sc N. 

R. Co. V. Jolly, 51 S.Ct. 26, 282 U.S. 

847. 75 L.Ed. 751. i 

Mich,—Thrall v. Pere Marquette Ry. ; 

Co., 236 X.W. 230, 254 Mich. 197. 
Minn.—Jacobson v. Chicago & N, W. 
Ry. Co., 22 N.W.2d 455. 221 Minn. 
454. 

jXo,—Joice V. Missouri-Kansas-Texas 

R. Co., 189 S.W.2d 568, 354 Mo. 439, 
161 A.L.R. 383—Clift v. St. Louis- 
Saui Francisco Ry. Co., 9 S.W.2d 
972, 320 Mo. 791. 

Mont.—^Palmer v. Great Northern Ry. 

Co-, 170 P.2d 768, 119 Mont. 68 . 
N.M.—TiIlian v. Atchison, T. & S- F. 

Ry. Co., 55 P.2d 34, 40 N.M. 80. 
K.T.—Hanley v. Erie R. Co., 77 N.T. 

S. 2d 153, 273 App.Div. 257, affirmed 
In re Hanley’s Estate, 83 N.E.2d 
861, 298 N.T. 816—Henry v. Nor¬ 
ton, 66 N.T.S.2d 317. 

Okl.—^Kum V. Reese, 133 P.2d 880, 
192 Okl. 78. 

Or.—^Fitzgerald v. Oregon-Washing- 
ton R. & Nav. Co„ 16 P.2d 27, 141 
Or. 1—Peluck v. Pacific Machine & 
Blaxjksmith Co.. 293 P. 417, 134 Or. 
171. 

Utah.—Miller v. Southern Pac. Co., 
21 P.2d 866 , 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
64 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

—Pierce v, Spokane Interna¬ 
tional Ry. Co., 131 P.2d 139, 16 
Wash.2d 431. 

T^V^Va.—Rash v. Norfolk & W. Ry. 

Co., 12 S.E.2d 601, 122 W.Va. 688 - 
39 C.X p 823 note 86 . 

Statute maudatozy 

“May,” in statute providing con¬ 
tributory negligence of injured per¬ 
son may be considered by Jury, was 


held to mean “must,” importing du¬ 
ty to consider contributory negli¬ 
gence. 

Or.—Donaghy v. Oregon-Washington 

B. & Nav. Co., 288 P. 1003, 133 Or. 
663, rehearing denied 291 P. 1017, 
133 Or. 663. 

Va.—Chesapeake & O. Ry. Co. v. Pul¬ 
liam, 41 S.E.2d 54, 185 Ta. 908. 

98. U.S.—Wiggins v. Powell, C.C.A. 
Fla., 119 F.2d 751. certiorari denied 
Powell V. Wiggins. 62 S.Ct. 94, 314 
U.S. 649, 86 L.Ed. 520. 

99. N.C.—^Raines v. Southern R. Co., 

85 S.E. 294, 169 N.C. 189, L.R.A. 
1918C 1052. I 

1 , xJ.S.—Tiller v. Atlantic Coast 
Line R. Co., Va., 63 S.Ct. 444, 318 
U.S. 34, 87 L.Ed. 610, 143 A.L.R. 
967—Tishar v. Nicodemus, B.C.Ill., 
49 F.Supp. 145. 

2 . U.S.—Keith v. Wheeling & L. E- 
Ry. Co., C.C.A,Ohio, 160 P.2d 664. 
certiorari denied 68 S.Ct. 67, 332 U. 
S. 763, 92 L.Ed. 348—Bradley v. 
Northwestern Pac. R. Co., C.C.A. 
Cal., 44 F.2d 683, 72 A.L.R. 1341— 
Cheffey v. Pennsylvania R- Co., I>. 

C. Pa., 79 F.Supp. 252. 

Ark.—Jones v. Kansas City Southern 
Ry. Co., 145 S.W.2d 969, 201 Ark. 
•523. 

Ga,—Atlantic Coast Line R. Co. v. 
Solomon, 141 S.E. 917, 37 Ga.App. 
737- 

III.—^Williams v. New York Cent. R. 

Co., 81 N-E.2d 15, 335 IIl.App. 159. 

I Ky.—Louisville & N. R. Co. v. Cliap- 
I man’s Adm’x, 190 S.W.2d *542, 300 
Ky. 835. 

! Minn.—Jacobson v. Chicago & N. W. 

I Ry. Co., 22 N.W.2d 455, 221 Minn. 

I 454. 

I Mo.—Hampton v. Wabash,R. Co., 204 
S.W. 2 d 708, 356 Mo. 999, certiorari 
denied 68 S.Ct. 460, 333 U.S. 833, 
92 L.Ed. 1117—Godsy v. Thomp¬ 
son, 179 S.W.2d 44, 352 Mo. 681, 
certiorari denied 65 S.Ct. 48, 323 U. 
S. 719, 89 L,Ed. 579. 

S.C.—Boyleston v. Southern Ry. Co., 
44 S.E.2d 537, 211 S.C. 232, 173 A. 

I L.R. 788. 

I 39 C.J. p 823 note 87. 
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Joint negligence as sole cause 

An employee may not recover 
where “his act of negligence was the 
sole proximate cause of the injury 
either personally or by the j'oint neg¬ 
ligence of himself and another or 
others, when the negligence of ei¬ 
ther may be regarded as the sole 
proximate cause.”—Miller v. South¬ 
ern Pac. Co., 21 P.2d 865, 873, 82 Utah 
46, certiorari denied Southern Pac. 
Co. v. Miller, 54 S.Ct. 207, 290 U.S. 
697, 78 L.Ed. 600. 

Injury held not due solely to serv¬ 
ant’s negligence 

U.S.—Chesapeake & O. Ry. Co. v. 
Richardson, C.C.A.Ohio, 116 F. 2 d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 574, 85 L.Ed. 1531. 
Negligence held at most contributory 
Mo.—Brock v. Mobile & O. R. Co., 
•51 S.W.2d 100, 330 Mo. 918, certio¬ 
rari denied Mobile & O. R. Co. v. 
Brock, 53 S.Ct, 87, 287 U.S. '638, 77 
L.Ed. 552. 

3. U.S.—Ouzts V. Powell, C.C.A.Fla., 
125 F.2d 768. 

Ky.—Meyers v. Chesapeake, etc., R. 

Co., 259 S.W. 1027, 202 Ky. 443. 

Mo.—Godsy v. Thompson, 179 S.W.2d 
44, 352 Mo. 681, certiorari denied 65 
S.Ct. 48, 323 U.S. 719, 89 L.Ed. 579. 

4 . Utah.—Miller v. Southern Pac. 
Co., 21 P.2d 865, 82 Utah 46, certio¬ 
rari denied Southern Pac. Co. v. 
Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 

5. U.S.—Unadilla Valley R. Co. v. 
Caldine, N.T., 49 S.Ct. 91, 278 U. 
S. 139, 73 L.Ed. 224—^Van Derveer 
v. Delaware, L. & W. R. Co., C.C.A, 
N.T„ 84 F.2d 979, certiorari de¬ 
nied 57 S.Ct. 120, 299 U.S. 595. 81 
L.Ed. 438. 

Okl.—Kurn v. Reese, 133 P.2d 880, 
192 Okl. 78. 

6 . U.S.—^Frese v. Chicago, B. & Q- 
R. Co., Mo., 44 S.Ct. 1, 263 U.S. 1, 
68 L.Ed. 131. 

7. Ark.—Chicago, R. I. & P- Ity, Co. 
V. Adams, 62 S.W.2d 947, 187 Ark. 
816/89 A.L.R. 688 . 

Ky-—Louisville & N. R. Co. v. Jolly’s 
Adm’x, 23 S.W.2d 664, 232 Ky. 702, 
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preclude apportionment of damag-es under the stat¬ 
ute.^ 

While there are decisions of the state and lower 
federal courts holding that it is only when the em¬ 
ployee’s act was the sole cause of the injury that 
the master is absolved from liability for injury to 
him,^ that the fact that the employee’s negligence 
was equal to, or greater than, the master’s negli¬ 
gence will not bar a recovery,^o and that a recov¬ 
ery will not be barred, no matter how gross the 
negligence of the servant^^ or how slight the neg¬ 
ligence of the master,it has been held that where 
there is nothing to extenuate the negligence of the 
employee, and there was nothing to confuse his 
judgment, and his duty was as clear as its perform¬ 
ance easy, and he knew not only the imminent dan¬ 
ger of the situation, but also how it could be avert¬ 
ed by complying with the rules of the employer, 
there is no justification for a comparison of negli¬ 


gence on the part of the employer and employee or 
the apportioning of their effect under the provision 
of the Employers’ Liability Act.i^ 

Railroads and employees within statutes. The 
employers’ liability statutes relating to employees of 
r-ailroads have been held to apply to all employees 
of a railroad company, whether or not actually en¬ 
gaged in operating trains,and to a railroad oper¬ 
ated by a lumber company in conducting its own 
business, as well as to a common carrier.^^ How¬ 
ever, it has also been held that the employee must 
have been engaged in commerce,^® or, if the Fed¬ 
eral Employers’ Liability Act is being considered, 
in interstate commerce,and must have been en¬ 
gaged in some work directly connected with, and 
incident to, the use and operation of a railroad 
and the statute does not apply where the corpora¬ 
tion was not engaged in railroading in the state.^^ 
These statutes do not authorize a recovery against 


certiorari denied Louisville & K. 

R. Co. V. Jolly, 51 S.Ct. 26, 2S2 IT. 

S. 847, 75 L.Ed. 751. 

8. U.S. — Rocco V. Lehigh Valley R. 
Co., N.Y., '53 S.Ct. 343, 288 U.S. 
275, 77 L.Ed. 743. 

9. U.S.—Southern R. Co. v. Mays, 
Va., 239 F. 41, 152 C.C.A. 91. 

39 C.J. p 823 note 89. 

•10. U.S.—Louisville, etc., R. Co. v. 
Wene, Ind., 202 F. 887, 121 C.C.A. 
245. 

11 . Ill.—Humphreys v. East St. 

Louis & Suburban Ry. Co., 253 Ill. 
App. 450- 

39 C.J. p 823 note 91. 

12. U.S.—^New York, etc., R. Co. v. 
Niebel, Ohio, 214 F. 952, 131 C-C.A. 
248. 

Ill.—Humphreys v. East St. Louis & 
Suburban Ry, Co., 253 Ill.App. 450. 

13. U.S.—Great Northern R. Co. v. 
Wiles, Minn., 3$ S.Ct. 406, 240 U.S. 
444, 448, 60 L.Ed. 732—Chesapeake 
& O. Ry. Co. V. Richardson, C.C.A. 
Ohio, 116 P.2d 860, certiorari de- 
yiied 61 S.Ct. 961, 313 U.S. 574, 85 
L.Ed. 1531. 

39 C.J. p 823 note 93. 

14. Ark.—Missouri Pac. R. Co. v. 
Brown, 115 S.W.2d 1083, 195 Ark. 
1060. 

Ohio.—Baltimore & O. R. Co. v. Mc- 
Teer, 9 N.E.2d 627, 55 Ohio App. 
217. 

39 C.J. p 823 note 94. 

Employee on way home 

Where employee alighting from 
train, which had conveyed him from 
his work, was still on the carrier's 
premises, the master and servant re¬ 
lationship continued to exist, and the 
comparative negligence provisions of 
the statute apply.—Hendricks v. New 
York, N. H. & H R. Co., 167 N.E. 449, 


2i51 N.Y. 297, reargument denied 168 
N.E. 439, 251 N.Y. *591, and certiorari 
denied New York, N. H. & H. R. Co. 
V. Hendricks, 50 B.Ct. 82, 280 U.S. 
601, 74 L.Ed. 646. 

15. N.C.—Gurganous v. Camp Mfg. 
Co., 168 S.E. 833, 204 N.C. 525— 
Byers v. Boice Hardwood Co., 159 
S.E. 3, 201 N.C. 75—McLean v. An¬ 
drews Hardwood Co., 156 S.E. 528, 
200 N.C. 312—Hawkins v. Rowland 
Lumber Co., 152 S.E. 169. 198 N.C. 
475—Moore v. Rawls, 144 S.E. 552, 
196 N.C. 125—Stewart v. Black¬ 
wood Lumber Co., 136 S.E. 385, 193 
N.C. 138. 

39 C.J. p 823 note 95. 

16. Ky.—Louisville & N. R. Co. v. 
Morgan's Adm’r, 9 S.W.2d 212, 225 
Ky. 447. 

Original construction work, as dis¬ 
tinguished from repair work, has 
been held not to constitute commerce. 
—Louisville & N. R. Co. v. Morgan's 
Adm'r, supra. 

17. Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind.App. 
121 . 

Workmen’s compensation act 

(1) Where, under a workmen’s 
compensation act the employer is not 
entitled to plead contributory negli¬ 
gence for any purpose, such negli¬ 
gence may not be pleaded for the 
purpose of mitigating damages un¬ 
der the Federal Employers' Liability 
Act, where the employee was not en¬ 
gaged in interstate commerce.—Cen¬ 
tral Indiana Ry. Co. v. Mitchell, su¬ 
pra, 

(2) Effect of workmen’s compensa¬ 
tion acts on right of employer to 
interpose defense of contributory 
negligence either as complete defense 
or in mitigation of damages see the 
C.J.S. title Workmen's Compensation • 
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Acts § 940, also 71 C.J. p 1491 note 
36-p 149i5 note 60. 

18. N.C.—Gurganous v. Camp Mfg. 
Co., 168 S.E. 833. 204 N.C. 525. 

Purpose of statutes 

(1) The purpose of the statute 
abolishing contributory negligence 
as defense in an action by an em¬ 
ployee against a railroad was not to 
include all the employees engaged in 
every department of the service, but 
was for the protection of the em¬ 
ployees whose work exposed them to 
characteristic dangers peculiarly 
connected with the operation of rail¬ 
roads known as “railroad hazards.”— 
Missouri Pac. R. Co. v. Brown. 115 S. 
W.2d 1083, 195 Ark. 1060. 

(2) Purpose of statute modifying 
defense of contributory negligence as 
applied to injured employee of log¬ 
ging railroad is to protect employees 
in railroad operations, or in work, 
service, or employment reasonably 
incidental thereto.—Gurganous v. 
Camp Mfg. Co., 168 S.E. 833, 204 N.C. 
525. 

Employee held not engaged in rail¬ 
road operation 

Employee of lumber manufactur¬ 
ing plant, injured while engaged in 
dismantling plant and machinery and 
transporting the material over spur 
tracks of logging railroad, was held 
not engaged in railroad operation 
within statute modifying defense of 
contributory negligence.—Gurganous 
V- Camp Mfg. Co., supra. 

19. h’la.—Fruit Growers' Express 
Co. V. Norton, 116 So. 234, 95 Fla. 
429. 

What constitutes ^^railroading” 

“Railroading” in statute relating to 
personal injury actions means busi¬ 
ness of common carrier transporting 
persons and goods for hire; and cor- 
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a railway company's stiperintendent and the stat¬ 
utes, of course, have no application unless the par¬ 
ties sustain the relation of master and servant.^t 

Safety appliance acts. Under the Federal Safety 
Appliance Act, 45 U.S.C.A. § 1 ct seq, and similar 
state statutes,^'- and under the Federal Boiler In¬ 
spection Act, 45 U.S.C.A. § 23,-^ where an employee 
is injured as the result of a violation of the stat¬ 
utes, the partial defense of contributory neglig^ence 
under the Federal Employers’ Liability Act, for the 
purpose of diminishing damages, is not available. 
It has been held that where the Federal Safety Ap¬ 
pliance Act has not been violated the railroad may 
plead contributory negligence.--^ 

Seamen; maritime torts. Under or without ref¬ 
erence to the Tones Act, 46 U.S.C.A. § 688, provid¬ 
ing that any seaman who suffers personal injuries 


shall have the benefit of the acts of congress ap¬ 
plicable to railroad employees, the rule of compara¬ 
tive negligence embodied in the Federal Employers’ 
Liability Act applies to maritime torts and such 
rule may be enforced in the state courts even though 
the comparative negligence doctrine is unknown to 
any other phase of the law in the state courts.^® 

c. Railroads 

By force of various statutes, the contributory negli¬ 
gence of one injured or damaged by the negligence or 
fault of a railroad does not bar recovery, but merely 
diminishes the damages. 

By force of various statutes, some of which ex¬ 
pressly relate to railroads, the contributory negli¬ 
gence of one injured or damaged by the negligence 
of a railroad does not bar recovery, but merely 
diminishes the damages in proportion to the amount 
of negligence attributable to plaintiff,at least 


poration building refrigerator cars 
and furnishing services to railroads 
was not railroading within state.— 
Fruit Growers' Express Co. v. Nor¬ 
ton, supra. 

20. N.C.—Ballew v. Asheville, etc., 
R. Co., 120 S.E. 334, 1S6 N.C. 704. 

21. Ohio.—Loucks v. New York, 
etc., R, Co., 14 Ohio App. 320, af¬ 
firmed 132 N.E. 849. 103 Ohio St. 
164. 

22. Cal.—^Atchison, T. & S. F. Ry. 
Co. V. Superior Court in and for 
Contra Costa County, S6 P.2d 85, 
12 Cal.2d 549, certiorari denied 
Atchison, T, & S. F. R, Co. v. Su¬ 
perior Court of State of Calif., 
59 S.Ct. 774, 306 U.S. 657, 83 L.Ed. 
1055. 

Ky.^—Louisville & N. R. Co. v. Chap¬ 
man's AdmX 190 S.W.2d 542, 300 
ICy. S 3 o. 

La.—Snow v. Texas & P. Ry. Co., 
App., 166 So- 200—Borde v. New 
Orleans & G. N. R. Co., App., 140 
So. SIO. 

Mo.—^Wilson v. Thompson, 133 S.W. ^ 
2d 331, 345 Mo. 319. i 

N.Y.—Henry v. Norton, 66 N.Y.S.Sd 
317. 

However, in a case which Quotes 
Union Pacific R. Co. v. Huxoll, Neb., 
38 S.Ct. 187, 245 U.S. 535, 62 L.Ed, 
40-5, to the effect that contributory 
negligence cannot avail the company 
as a defense or in diminishing the 
damages, it was stated that under 
the Federal Safety Appliance Act 
contributory negligence can operate 
only by way of reduction of damages. 
—Barton v. Southern Ry. Co., 171 S. 
E. 5, 171 S.C. 46, certiorari denied 
Southern Ry. Co. v. Barton, 54 'S.Ct. 
51, 290 U.S. 632, 78 L.Ed. 550. 

26. U.S.—Lilly v. Grand Trunk 
Western R. Co., HI., 63 S.Ct. 347, 
217 U.S. 481, 87 L.Ed. 411. 


24- Fla.—Tatom v. Seaboard Air 
Line R. Co., 113 So. 671, 93 Fla. 
1046. 

La,—Borde v. New Orleans & G. N. 

R. Co., App., 140 So. 810. 

25. U.S.—Cleveland-ClifCs Iron Co. 
V. Martini, C.C.A.Ohio. 96 F.2d 632, 
certiorari denied 59 S.Ct. 65, 305 

t U.S. 605, 83 L.Ed. 384—Southern 
Ry. Co. V. Colonna, C.C.A.Va., 64 F. 
2d 237, certiorari denied 53 S.Ct. 
795, 289 U.S. 762, 77 L.Ed. 1505. 
Md.—Curtis Bay Towing Co. v. Dean, 
199 A. 521, 174 Md. 498, certiorari 
denied 59 S.Ct. 92, 305 U.S. 628, 83 
L.Ed. 402. 

N.Y.—Boles V. Munson S. S. Line, 
Inc., 25$ N.T.S. 709, 23«5 App.Div. 
175—Tide Water Oil Co. v. Ameri¬ 
can S. S. Owners Mut. Protection 
& Indemnity Ass'n, 281 N.Y.S. 729. 
156 Misc. 367. 

Or.—McCauley v. Pacific Atlantic S 

S. Co., 115 P.2d 307, 167 Or. 80. 
I^etenninatiozi of damages under 

statute 

U.S.—Johnson v. U. S., D.C.N.Y., 7 F. 
Supp. 133, reversed on other 
grounds, C.C.A., 74 F.2d 703. 

La.—Fegan v. Lykes Bros. S. S. Co., 

3 So.2d 632, 198 La. 312. 

26. N.Y.—Boles v. Munson S-. S. 
Line, Inc., 256 N.Y.S. 709, 235 App. 
Div. 175—Tide Water Oil Co. v. 
American S. S. Owners Mut. Pro¬ 
tection & Indemnity Ass'n, 281 N. 
Y.S. 729, 156 Misc. 367. 

27. U.S.—^Atlantic Coast Line R. Co. 

V. Mitchell, C.C.A.Ga., 157 P.2d 880 
—Powell V. Westermann, C.C.A. 
Fla., 94 F.2d 203—Thomas v. South¬ 
ern Ry. Co., C.C.A.Ga., 92 P.2d 445 
—Southern Ry. Co. y. Wilbanks, 
C.C.A.Ga., 67 F.2d 424, certiorari 
denied 54 S.Ct. 530, 291 U.S. 678, 78 
L.Ed. IQ'S6—St. Louis-San Francis¬ 
co By. Co. V. Thompson, C.C.A. 
Miss., 30 F.2d 586. J 
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! Fla.—Powell v. Etter, 10 So.2d 441, 
I 151 Fla. 866—Kenan v. Austin, 1 
So.2d 174, 146 Fla. 389—Powell v. 
Proctor, 196 'So. 419, 143 Fla. 153 
-^line V. Powell, 192 So. 628, 141 
Fla. 119—Powell v. Jackson Grain 
Co., 184 So. 492, 134 Fla. 596, fol¬ 
lowed in 184 So. 498, 134 Fla. 609 
—Tampa Electric Co. v. McCulloch, 
156 So. 259, lli5 Fla. 680-—Ander¬ 
son V. Crawford, 149 So, 656, HI 
Fla. 381—Atlantic Coast Line R. 
Co. V. Britton, 146 So. 842, 109 Fla. 
212—Florida East Coast Ry. Co. v, 
Guilford, 143 So. 446, 104 Fla. 370 
—Seaboard Air Line Ry. Co. v. 
Watson, 137 So. 719, 103 Fla. 477, 
appeal dismissed 53 S.Ct. 32, 287 

U. S. 86, 77 L.Ed. 180, 86 A.L.R. 174 
—Atlantic Coast Line R. Co. v. 
Watkins, 121 So. 95, 97 Fla. 350— 
Germak v. Florida East Coast Ry. 
Co.. 117 So. 391, 95 Fla. 991—Flor¬ 
ida Cent., etc., R. Co. v. Williams, 
20 So. 558, 37 Fla. 406. 

Ga.—^Head v. Georgia Power Co., '27 
S.E.2d 339, 70 Ga.App. 32—Alabama 
Great Southern R. Co. v. Gross, 7 
S.B.2d 38, 61 Ga.App. '609—Collier 

V. Pollard, 2 S,E.2d 821, 60 Ga.App. 
105. 

Iowa.—Band v. Reinke, 298 N.W. 865, 
230 Iowa 515. 

Miss.—Gulf & S. I. R. Co. v. Bond, 
179 So. 355, 181 Miss. 254, modified 
on other grounds 181 So. 741, ISl 
Miss. 2j54—^Alabama & V. Ry. Co. 
V. Graham, 157 So. 241, 171 Miss. 
695—Columbus & G. Ry. Co. v. Bu¬ 
ford, 116 So. 817, 1'50 Miss. 832. 

52 C.J. p 80 note 53, p 362 note 17, 18, 
p 688 note 68. 

Effect of statutes making right to 
recover dependent on comparison 
of negligence see supra § 171. 

Street railroads held within rule 

Fla.—Tampa Electric Co. v. Fleisch- 
aker, 12 So.2d 901, 152 Fla. 701. 
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where the injured party was guilty of negligence in 
a lesser degree than the railroad.^^ Under statutes 
specifically so providing, the same rule applies 
where the fault of the railroad was the violation of 
some statutory duty or precaution.However, the 
statute is inapplicable, and plaintiff can recover 
nothing, if, notwithstanding the company's negli¬ 
gence, the injury was caused entirely by his own 
negligence or by his consent,30 or if he could by 
the exercise of ordinary care have avoided the in- 
jury,2t or if the railroad company itself was in the 
exercise of reasonable and ordinary care;32 but the 
injured party is not necessarily precluded from re¬ 
covering because he may not have exercised ordi¬ 
nary care prior to his discovery of the railroad com¬ 
pany’s negligence.33 

Where the statute expressly relates to railroads, 
it does not apply to other modes of transportation.^^ 
Where the facts are such that the statute is inap¬ 
plicable, contributory negligence will bar recovery 
under the general rule.^S Statutes regulating speed 
of motor vehicles do not change the rule of com¬ 


parative negligence.^® 

In making apportionment of damages the jury 
should consider only such negligence of either party 
as proximately contributed to the injury. 

§ 173. What Law Governs 

With respect to comparative negligence, authorities 
differ as to whether the law of the Jurisdiction where 
the injury occurred will be applied where such law is not 
part of the law of the forum. 

There is some authority to the effect that the com¬ 
parative negligence doctrine permitting a recovery 
notwithstanding contributory negligence, although 
established as the law of the place where the in¬ 
jury occurred, will not be applied where it is not a 
part of the law of the forum and the basis of 
this view is that the doctrine pertains merely to the 
remedy.^ 9 However, other courts take the view 
that the doctrine pertains to a substantive right 
rather than to the remedy,that its enforcement is 
not contrary to public policy,^^ and that it will be 
applied notwithstanding it is not a part of the law 
of the forum .^2 


28. Gra.—Southern Ry. Co. v. Gar¬ 
land, 41 S.E.2d 925, 75 Ga.App. 98 
—Collier v. Pollard, 2 S.E.2d 821, 
90 Ga.App, 105—^Donaldson v. Cen¬ 
tral of Georgia Ry. Co., 159 S.E. 
738, 43 Ga.App. 480. 

29. U.S.—Illinois Cent. R. Co. v. 
Sigler, C.C.A.Tenn., 122 F.2d 279. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Wilson's Adm'r, 172 S.W.2d 
585. 294 Ky. 698, applying Tennes¬ 
see statute. 

Tenn.—Cincinnati, IST. O. & T. P. Ry. 
Co. V. Crain. 64 S.W.2d 531, 16 
Tenn.App. 356. 

Va.—Southern R. Co. v. Campbell, 1 
■S.E.2d 255, 172 Va. Sll—Southern 
Ry. Co. V. Whetzel, 167 S.E. 427, 159 
Va. 796—Norfolk & W. Ry. Co. v. 
White, 163 S.E. 530, 158 Va. 243— 
Norfolk & W. Ry. Co. v. White, 160 
S.E. 218—^Virginian Ry. Co. v. Ba¬ 
con, 157 S.E. 789. 156 Va. 337— 
Virginian Ry. Co. v. Haley, 157 S. 
E. 776, 156 Va. S 50—Norfolk & W.. 
Ry. Co. V. Hardy, 148 S.E. 839, 152 
Va. 783—'Southern Ry. Co. v. John¬ 
son, 146 S.E. 363, 151 Va. 345. 

62 C,J. p 688 note 67. 

O-ross negligence 

If failure to give statutory signal 
contributes in any way to crossing 
collision, injured person may recover 
from railroad despite gross negli¬ 
gence, which may mitigate the 
amount of recovery but cannot pre¬ 
vent it.—Southern Ry. Co. v. Berry, 

1 S.E.2d 261, 172 Va. 266. 

30. U.S.—^Lowry v. Seaboard Airline 
R. Co., C.A,Fla., 171 F.2d 625— 
Atlantic Coast Line R. Co. v. Mitch¬ 
ell, C.C.A.Fla., 157 F.2d 880—South¬ 
ern Ry. Co. V. Wilbanks. C.C.A.Ga., 


67 F.2d 424, certiorari denied 54 S. 
Ct. 530, 291 U.S. 678, '78 L.Ed. 1066. 
Fla.—Powell v, Proctor, 196 So. 419, 
143 Fla. 153—Tampa Electric Co. v. 
McCulloch, 156 So. 259, 115 Fla. 680 
—Anderson v. Crawford, 149 So. 
656, 111 Fla. 381. 

Ga.—^Alabama Great Southern R. Co. 
V. Gross, 7 S.E.2d 38, 61 Ga.App. 
609. 

52 C.J. p 362 note 19, p 688 note 66. 

31. U.S.—^Atlantic Coast Line R. Co, 
V. Mitchell, C.C.A.Ga., 157 F.2d 880. 

Ga.—Alabama Great Southern R. Co. 
V. Gross, 7 S.E.2d 38, 61 Ga.App. 
609—Donaldson v. Central of Geor¬ 
gia Ry. Co., Ii59 S.E, 738, 43 Ga. 
App. 480. 

52 C.J. p 362 note 20, p 688 note 66 
[a3 (2). 

32. Fla.—Florida East Coast R. Co. 
V. Davis, 117 So. 842, 96 Fla. 171. 

52 C.J. p 80 note 55, p 362 note 21. 

33. U.S.—Southern Ry. Co. v. Wil¬ 
banks, C.C.A.Ga., 67 F.2d 424, cer¬ 
tiorari denied 54 S.Ct. 530, 291 U. 
S. 678, 78 L.Ed. 1066. 

Ga.—^Donaldson v. Central of Geor^a 
Ry. Co., 159 S.E. 738, 43 Ga.App. 
480. 

52 C.J. p 362 note 22. 

34. Fla.—Florida Motor Lines v. 
Ward, 137 So. 163, 102 Fla. 1105. 

Motor vehicles 

Comparative negligence rule ap¬ 
plicable in action against railroad 
for damages was held inapplicable 
in action for death resulting from 
collision between automobile and mo- 
torbus.—Florida Motor Lines v. 
Ward, supra. 

35* Tenn.—^Middle Tennessee R- Co. 
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V. McMillan, 184 S.W. 20, 134 Tenn. 
490. 

Va.—Southern R. Co. v. Davis, 147 S. 

E. 228, 152 Va. 548. 

33. Ga.—Central of Georgia R. Co. 
V. Larsen, 91 S.E. 517, 19 Ga.App. 
413. 

52 C.J. p 393 note 34. 

37. Fla,—Florida Cent., etc., R. Co. 
V. Williams, 20 So. 558, 37 Fla. 406. 
Bailroad’s failure to maintaiiL 

crossing watchman can be consider¬ 
ed in apportioning negligence, al¬ 
though recovery was based on fail¬ 
ure to give statutory signals.—South¬ 
ern Ry. Co. V. Johnson, 146 S.E. 363, 
151 Va. 345. 

38. Iowa.—Johnson v. Chicago, etc., 
R. Co., 59 N.W. 66, 91 Iowa 248. 

Lex loci delicti as governing rights 
in tort actions generally see Con¬ 
flict of Laws § 12 a (1). 

39. Iowa.—Johnson v, Chicago, etc., 
R. Co., supra. 

40. U.S.—Jerrell v. New York Cent. 

R. Co., C.C.A.N.Y.. 68 F.2d 856, cer¬ 
tiorari denied New York Cent. R. 
Co. V. Jerrell, 54 S.Ct. 780, 292 U. 

S. 546, 78 L.Ed. 1497—Jarrett v. 
Wabash Ry. Co., C.C.A.N.Y., 57 F.2d 
669, certiorari denied Wabash Ry. 
Co. V. Jarrett, 53 S.Ct. 80, 287 U.S. 
627. 77 L.Ed. 544. 

45 C.J. p 1043 note 57, 

41. U.S.—^Keane Wonder Min. Co. v. 
Cunningham, Nev., 222 P. 821, 138 
aC.A. 247. 

45 C.J, p 1043 note 58. 

U.S.—Jerrell v. New York Cent. 
R. Co., C.C.A.N.Y., 68 P.2d 856, 
certiorari denied New York Cent. 



§ 173 


NEGLIGENCE 65 O.J.S. 


On the other hand, it has been held that the rule 
permitting recovery will not be applied, although 
established as the law of the forum, where contribu- 

Vm. ASSUMED BISK, 
§ 174. Applicability of Doctrine 

Under a doctrine referred to as the doctrine of as¬ 
sumed or Incurred risk, and on the basis of the maxim, 
Volenti non fit injuria, It is the rule that one who volun¬ 
tarily exposes himself or his property to a known and 
appreciated danger due to the negligence of another may 
not recover for injuries sustained thereby. 

W'hile it has been held that the doctrine of as¬ 
sumption of risk, in its primary or usual meaning, is 


tory negligence bars recovery in the place where 
the injury occurred. 

INCUBRED RISK, ETC. 

limited to controversies between master and serv¬ 
ant and is not applicable in the absence of any 
contractual relation between the parties,there is 
ample authority for the view that in its broader 
sense the doctrine of assumption of risk may extend 
beyond contractual relations and may apply to pre¬ 
clude recovery in negligence cases,although the 
effect of the doctrine in the two different kinds of 


R- Co. V. Jerrell, 54 S.Ct. 780, 292 

U. S. C46, 78 L..Ed. 1497, applying 
Canadian law—Jarrett v. Wabash 
Ry. Co., C.C.A.X.T., 57 P.2d 669. 
certiorari denied Wabash Ry. Co. 

V. Jarrett. 53 S.Ct. SO, 287 U.S. 627, 
77 L.Ed. 544, applying Ontario 
statute. 

45 C.J. p 1043 note 69. 

Application of statute as whole 
If court adopts portion of Ontario 
statute allowing one contributorily 
negligent to recover for negligence of 
another, it must apply statute as 
whole.—Fitzpatrick v. International 
Ry. Co., 169 N.E. 112, 252 N.T. 127, 
68 A.L.R. 801. 

43. Tenn,—East Tennessee, etc., R. 
Co. V. Lrewis, 14 S.W. 603, 89 Tenn. 
235. 

44. U.S.—Sinclair Prairie Oil Co. v. 
Thomley, C.O.A.OkI., 127 F.2d 128. 

Fla.—City of Jacksonville Beach v. 
Jones, 133 So. 562, 101 Fla. 96, fol¬ 
lowed in City of Jacksonville Beach 

V. Keller, 135 So. 530, 102 Fla. 273. 
Miss.—^Watson v. Holiman, 153 So. 

669. 169 Miss. 685. 

Mo.—Page V. City of Fayette, 116 S. 

W. 2d 578, 233 Mo.App. 37. 

45 C.J. p 1044 note 77. 

45. U.S.—Surface v. Safeway Stores, 
C.A.Neb.. 169 F.2d 937—Union Pac. 
R. Co. V. Blank, Q.C-A-Neb., 167 F. 
2d 291. 

Cal.—^Weaver v. Shell Co. of Cali¬ 
fornia, 94 P.2d 364, 34 Cal.App.2d 
713. 

m.— Corpus Juris guoted in Minis¬ 
ters V. Mid-City Management Corp., 
72 N.E.2d 729, 734, 331 IlI.App. 64 
—Campion v. Chicago Landscape 
Co., 14 K.E.2d 879, 295 Ill.App. 225. 
Ky.—Columbia Amusement Co. v. 
Rye, 155 S.W.2d 727. 288 Ky. 179— 
Rodgers v. Stoller, 143 S.W.2d 1047, 
284 Ky. 108—Hotel Operating Co. 

V. oaunders’ Adm"r, 141 S.W.2d 260, 
283 Ky. 345— Corpus Juris cited in 
Poole V. Lutz & Schmidt, 117 S.W. 
2d 675, ‘576, 273 Ky. 586—Adams' 
Adm'r v. Callis & Hughes, 69 S- 

W. 2d 711. 253 Ky. 382. 


Miss.—Saxton v. Rose, 29 So.2d 646 
—McDonald v. Wilmut Gas & Oil 
Co., 176 So. 395, 180 Miss. 350. 

Mo.—Stein v. Battenfeld Oil & Grease 
Co.. 39 S.W.2d 345, 327 Mo. 804— 
Corpus Juris cited in Dietz v. Ma- 
gill, App., 104 S.W.2d 707, 711. 
Mont.—Lake v. Emigh, 167 P.2d 575, 
118 Mont. 325, 

N.J.—Garton v. Public Service Elec¬ 
tric & Gas Co., 189 A. 403, 117 N.J. 
Law 520. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324—Fay v. 
Thrasher, 66 N.E.2d 236, 77 Ohio 
App. 179. 

R. I.—Schiano v. McCarthy Freight 
System, 65 A.2d 462. 

S. C.— Corpns Juris quoted in Smith 
V. Edwards, 19-5 S.E. 236, 237, 186 
S.C. 186. 

S.D.—Christiansen v. Pantle Bros., 
228 N.W. 407, 56 S.D. 350. 

Vt.—Bouchard v. Sicard, 35 A.2d 439, 
113 Vt. 429—^Watterlund v. Bill¬ 
ings. 23 A.2d 540, 112 Vt. 256— 
Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 175—Craig v. Parkhurst, 
18 A.2d 173, 111 Vt. 486—Hutchin¬ 
son V. Knowles. 184 A. 705, 108 Vt. 
195, followed in 184 A. 711, 108 Vt. 
208—Goodwin v. Gaston, 154 A. 
772, 103 Vt. 357. 

Wash.—Walsh v. West Coast Coal 
Mines, 197 P.2d 233. 

W.Va.—Wright v, Valan, 43 S.E.2d 
364—Lowe v. Norfolk & W. Ry. 
Co., 195 S.E. 593, 119 W.Va. 647— 
Hunn V. Windsor Hotel Co., 193 S. 
E. 57, 119 W.Va. 215. 

45 C.J. p 1044 note 77. 

‘‘Contributory negligence’* distin¬ 
guished see supra § 117. 

Primary meaning of "assumption of 
rlslc*’ distinguished 
<1) While the defense based on the 
principle of volenti non fit injuria 
has been referred to as the doctrine 
of assumed risk as well as the doc¬ 
trine of incurred risk, it has been 
distinguished from the doctrine of 
assumed risk in the primary mean¬ 
ing of that term by the fact that it is 
operative independently of any con¬ 
tractual relation between the person 
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injured and the person responsible 
for the dangerous condition or in¬ 
strumentality. 

Ind.—Pierce v, Clemens, 46 N.E.2d 
836, 113 Ind.App. 65. 

S.C.— Corpus Juris quoted la Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Tex.— Corpus Juris quoted in Levlon 
v. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233. 

45 C.J. p 1044 note 76. 

(2) In common parlance the reck¬ 
less disregard of a danger is often 
spoken of as an assumption of risk 
by the party exposing himself there¬ 
to, although it is not the ordinary 
assumption of risk arising out of 
contract relations. 

U.S.—Pennsylvania R. Co. v. Gough- 
nour, Pa., 208 F, 961, 126 C.C.A. 39. 
D.C.—^Weber v. Eaton, 160 F.2d 577, 
82 U.S.App.D.C. *66. 

Ky.—Poole v. Lutz & Schmidt, 117 
S.W.2d 575. 273 Ky. 586. 

Minn.—Grabow v. Hanson, 32 N.W.2d 
593, 226 Minn. 265 —Johnson v. Ev- 
anski, 22 N.W.2d 213, 221 Minn. 
323—Hubenette v. Ostby, 6 N.W. 
2d 637, 213 Minn. 349. 

Tenn.— Corpus Juris quoted in Gar- 
garo V. Kroger Grocery <& Baking 
Co., 118 S.W.2d 561, 564, 22 Tenn. 
App. 70— Corpus Juris quoted in 
Loew's Nashville & Knoxville Cor¬ 
poration V. Durrett, 79 S.W. 2d 598, 
607, 18 Tenn.App. 489— Corpus Ju¬ 
ris quoted in John Bouchard & 
Sons Co. V. Keaton, 9 Tenn.App. 
467, 48L 

(3) It has also been held that a 
defense based on the maxim, Volen¬ 
ti non fit injuria, is not as broad as 
the defense of assumption of risk.— 
Southern Pac. Co. v. McCready, C.C. 
A.Cal,, 47 F.2d 673, certiorari denied 
52 S.Ct. 10, 284 U.S. 624, 76 L.Ed. 
532. 

“Acceptance of risk” is perhaps a 
better descriptive term in casfes of 
tort.-^MiIler v. Mathis, 8 N.W, 2d 744, 
233 Iowa 221. 
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danger and voluntary assent thereto.^^ 

Accordingly, it has been held to be the rule, gen¬ 
erally referred to as the doctrine of assumption of 
risk,50 and sometimes referred to as the doctrine of 
“incurred risk,'^5i or “taking the risk or hazard,’^52 
or “running the risk,’^53 one who voluntarily 
exposed himself or his property to a known and ap¬ 
preciated danger due to the negligence of another 
may not recover for injuries sustained thereby,54 


Limited field of operation 

Except in cases arising- out of 
some contractual relations and in 
certain cases where, by reason of 
character of defendant's act, con¬ 
tributory negligence does not bar re¬ 
covery, principle of assumption of 
risk operates in a limited field.— 
Shatto V. Grabin, 6 N.W,2d 149, 233 
Iowa 46. 

46. N.J.—Garton v. Public Service 
Electric & Gas Co., 189 A. 403. 117 
N.J.Law 520. 

47. Cal.—Hedding v. Pearson, 173 
P.2d 382. 76 Cal.App.2d 481. 

Mo.— Corpns Juris cited in Arnold v. 
May Department Stores Co., 85 S. 
W.2d 748, 754, 337 Mo. 727— Cor¬ 
pus Juris cited in Dietz v. Magill, 
App., 104 S.W.2d 707, 711. 

Neb.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb, 934, 149 A.L.R. 1041. 
S.C.— Corpus Juris cited in Powell v. 
Drake, 18 S.E.2d 745, 746, 199 S.C. 
212— Corpus Juris (inoted in Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Tex.— Corpus Juris <iuoted in Levi on 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878, 

W.Va.— Corpus Juris cited in "Wright 
V. Valan, Va., 43 S.E.2d 364, 370. 

45 C.J. p 1043 note 65. 

48. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937. 

Ky.—Poole V. Lutz & Schmidt, 117 
S.W.2d 575, 273 Ky. 586. 

N.T.—McEvoy v. City of New York, 
42 N.Y.S-2d 746, 266 App.Dxv. 445, 
affirmed 56 N,E.2d 517, 292 N.Y. 
654. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324—Fay v. 
Thrasher, 66 N.E.2d 236, 77 Ohio 
App. 179. 

1^*1.—Schiano v. 'McCarthy Freight 
System, 65 A.2d 462. 

S.C.— Corpus Juris quoted in Smith v. 
Edwards, 196 S.E. 236, 237 186 S. 

C. 186. 

Tex.—Corpus Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878. 

Vt.—^Watterlund v. Billings, 23 A.2d 
640, 112 Vt. 256. 

W.Va.— Corpus Juris cited in Wright 
V. Valan, 43 S.E.2d 364. 370—Hunn 
V. Windsor Hotel Co., 193 S.E 67, 
119 W.Va: 215. 

15 C.Jw p 1044 note T3, 
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Vt.—Hutchinson v. Knowles, 
184 A. 705, 108 Vt. 195, followed 
in 184 A. 711, 108 Vt. 208. 

Wash,—Walsh v. West Coast Coal 
Mines, 197 P.2d 233. 

50. U.S.—Surface v. Safeway Stores, 
C.A.Neb.. 169 F.2d 937. 

Cal.—Ziesemer v. McCarty, 162 P.2d 
857, 71 CaLApp.2d 378—^Weaver v. 
Shell Co. of California. 94 P.2d 
364, 34 Cal.App.2d 713. 

Ind.—Ridgway v. Tenny, 57 N.E.2d 
581, 223 Ind. 16—^Pierce v. Clem¬ 
ens. 46 N.E.2d 836, 113 Ind.App. 65. 
Iowa.—Jackson v. Chicago, M., St. 
P. & P. R. Co., 30 N.W.2d 97, 238 
Iowa 1253. 

Ky.—Gates v. Kuchle, 134 S.W.2d 
1002, 281 Ky. 13. 

Miss,—Saxton v. Rose, 29 So.2d 646. 
N.Y.—McEvoy v. City of New York, 
42 N.Y.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 292 N.Y. 
654. 

Ohio.—Flynn v. Sharon Steel Corpo¬ 
ration, 50 N.E.2d 319, 142 Ohio St. 
145. 

W.Va.—^Wright v. Valan, 43 S.E.2d 
364—Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va. 216. 

Wis.—Raddant v. Labutzke, 289 N.W. 
'659, 233 Wis. 381. 

In -the ordinary personal inj-nry ac¬ 
tion, assumption of risk means that 
plaintiff has put himself in a position 
to encounter known hazards which 
the ordinarily prudent person would 
not do, and thereby assumed the risk 
of injury therefrom.—Grabow v. 
Hanson, 32 N.W.2d 693, 226 Minn. 
265—Johnston v. Evanski, 22 N.W. 
2d 213, 221 Minn. 323—Landru v. 
Stensrud, 17 N.W.2d 522, 219 Minn. 
227—^Hubenette v. Ostby, ‘6 N.W.2d 
637, 213 Minn. 349. 

51. Ind.—Ridgway v. Yenny, 57 N. 
E.2d 681, 223 Ind. 16—Pierce v. 
Clemens, 46 N.E.2d 836, 113 Ind. 
App. 65—Emhardt v. Perry Stadi¬ 
um, Inc., 46 N.E.2d 704, 113 Ind. 
App. 197. 

Md.—'Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172. 
Miss.—Corpus Juris cited in Saxton 
V. Rose, 29 So.2d 646, 649. 

Mo.— Corpns Juris cited in Dietz v. 

Magill, App., 104 S.W,2d 707, 711. 
S.C.— Corpus Juris quoted in Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Tenn.—Corpns Juris cited in Park v. 
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Sinclair Refining Co., 142 S.W.2d 
321, 325, 24 Tenn.App. 204. 

Tex.—Corpus Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 ■S.W.2d 876, 878- 
W.Va.—^Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. p 1044 note 70. 

52. Ind.—Indiana Natural Gas, etc., 
Co. V. O'Brien, 65 N.E. 918, 56 N.E. 
742, 160 Ind. 266, 

S.C.—Corpus Juris quoted in Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Tex.—Corpus Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878. 

53. Ind.—Indiana Natural Gas, etc., 
Co. V. O'Brien, 65 N.E. 918, 66 N.E. 
742, 160 Ind. 266. 

S.C.—Corpns Juris quoted in Smith 
V. Edwards, 195 S.E. 236, 237, 186 
S.C. 186. 

Tex.—Corpns Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878. 

54. U.S.—Fred Harvey Oorp. v. 
Mateas, C.A.Cal., 170 P.2d 612— 
Surface v. Safeway Stores, C.A. 
Neb,, 169 F.2d 937—Monongahela 
West Penn Public Service Co. v. 
Albey, C.C.A.Ohio, 31 P.2d 86, cer¬ 
tiorari denied Monongahela West 
Penn Public Service Corporation 
V. Albey, 50 S.Ct. 27, 280 U.S. 568, 
74 L.Ed. 621—Lauchert v. Ameri¬ 
can S. S. Co., D.C.N.Y., 65 F.Supp. 
703—Paul V. U. S., D.C.La., 54 F. 
Supp. 60. 

Ark.—Chicago, R. I. & p. Ry. Co. v. 

Lewis, 145 S.W. 8-98, 103 Ark. 99. 
Cal.—Corpus Juris cited in Hedding 
V. Pearson, 173 P.2d 382, 386, 76 
Cal.App.2d 481—Ziesemer v. Mc¬ 
Carty, 162 P.2d 857, 71 Cal.App.2d 
378—^Muskin v. Gerun, 116 P.2d 
105, 46 Cal.App.2d 404—Wilmot v. 
Golden Gate Inv. Co., 107 P.2d 263, 
41 Cal.App.2d 664—^Weaver v. 
Shell Co. of California, 94 P.2d 364, 
34 Cal.App. 2d 713- 

Conn.—Meyers v. Paro Realty & 
Mortgage Co., 21 A.2d 379, 128 

Conn. 249—^Hassett v. Palmer, 12 
A.2d 646, 126 Conn. 468. 

D.C,—^Weber v. Eaton, 160 P.2d 677, 
82 U.S.App.D.C. 6'6. 

Ind.—^Ridgway v. Yenny, 57 N.E. 2d 
581, 223 Ind. 16—Pierce v. Clemens, 

46 N.E.2d 836, 113 Ind.App. €5. 

Iowa.—Jackson v, Chicago, M., St. 


cases ma.y not be the same.^® In any event, when 
plaintifi has brought himself within the operation 
of the maxim, Volenti non fit injuria, he cannot re¬ 
cover. The doctrine discussed herein, by what¬ 
ever name it may be designated, is said to rest on, or 
be in its nature, effect, and import the equivalent at 
least of, the principle expressed by the maxim, Vo¬ 
lenti non fit injuria, which is itself predicated on 
the theory of knowledge and appreciation of the 

49. 
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even though he was in the exercise of ordinary 
care^^ or even of the utmost care.®® Corollaries of 
this rule are that to acquiesce in, or consent to, a 
course of negligent conduct is to assume the risks in¬ 
cident thereto,that one having a choice of reason¬ 
ably convenient ways assumes the risk of a danger¬ 
ous one,®S and that one who voluntarily attempts a 
rash, imprudent, and dangerous undertaking is to 
be presumed to have assumed the risk incidental 
thereto.^^ 

The mere encountering of a risk, by doing some¬ 
thing dangerous, does not, legally speaking, consti¬ 


tute assumption of risk;60 it is only when the risk 
exists in spite of the exercise of due care or when 
the risk results from negligence which is obvious 
that it is assumed by the person injured and the 
law of assumed risk applies generally to those dan¬ 
gers attendant on the act or method when done in 
a manner free from negligence.^^ Assumption of 
risk arises where the proximate cause of an injury 
is referable to the conduct of the injured person 
after knowledge of the risk of injury, and not to 
the conduct of defendant who in the first instance 
created the risk;®^ but it is predicated on the factu- 


P. & P. R. Co., 30 N.W.2d 97, 23S ■ 
Iowa 1253—Miller v. Mathis, 8 N. 
■VV.2d 744, 233 Iowa 221. 

Ky.—Louisville Taxicab & Transfer 
Co. V, Swift, 208 S.W.2d 944. 306 
Ky. 61S—Porter v. Cornett, 206 S. 
W.2d S3, 306 Ky. 25—Poole v. Lutz 
& Schmidt, 117 S.W.2d 575, 273 Ky. 
5S6. 

La.—Dallas v. Crescent Forwarding: 
& Transportation Co., App., 13 So. 
2d 113—Perbos v. Barrelli, App., 
159 So. 631, followed in 159 So- 
633. 

Md.—Le Vonas v. Acme Paper Bd. 

Co., 40 A.2d 43, 1S4 Md. 16. 

Mich.—Reedy v. Goodin, 281 N.'VV. 
377, 285 Mich. 614. 

Miss.—Saxton v. Rose, 29 So.2d 646. 
Mo.—Corpus Juris cited in Brady v. 

Terminal R. Ass’n of St. Louis, 102 
• S.W.2d 903, 908, 340 Mo. 841— Cor¬ 
pus Juris cited in Dietz v. Magi 11, 
App., 104 S.W.2d 707, 711. 

Neb.—Landrum v. Roddy, 12 N.W.2d 
82. 143 Neb. 934, 149 A.L.R. 1041. 
N-J.— Corpus Juris cited in Haren- 
burg V. August, 194 A. 152, 154, 119 
N.J.Law 83. 

K.T.—McEvoy v. City of New York, 
42 N.Y.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 2^2 N.Y. 
654. 

N. C.—^Deaton v. Board of Trustees of 
Elon College, 38 S.E.2d 561, 226 
N.C. 433. 

Ohio.—Flynn v. Sharon Steel Cor¬ 
poration, 50 N.E.2d 319, 142 Ohio 
St. 145—^Mudrich v. Standard Oil 
Co., App., 86 N.E.2d 324—Gill v. 
Arthur, 43 N.E.2d 894, 69 Ohio App. 
386. 

Or.—Gentzkow v. Portland Ry. Co., 
102 P. 614, 54 Or. 114. 

Pa.—Hall V. Ziegler, 64 A.2d 767, 361 
Pa. 22S—Earn v. Wichser, SO A2d 
803, 346 Pa. 357—^Nettis v. General 
Tire Co. of Philadelphia, 177 A. 
39, 317 Pa. 204—^Tomey v. West 
Penn Rys. Co., 150 A. 612, 300 Pa. 
189—Chadwick v. Reading Fair Co., 
Com.Pl., 33 Berks CoX.J. 11. 

O. C.— Corpus Juris cited in Powell 
V. Drake, 18 S.E.2d 745, 746. 199 
S.C. 212—Bolen v. Strange, 6 S.E.2d 
466, 192 S.C. 284— Corpus Juris 
guoted in Smith v. Edwards, 195 
S.E. 236, 237. 186 S.C. 186. 


. Tenn.—Park v. Sinclair Refining Co., 
142 S.W.2d 321, 24 Tenn.App. 204— 
John Bouchard & Sons Co. v. Kea¬ 
ton, 9 Tenn.App. 467. 

Tex.—Corpus Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 S.W.2d 876, 878. 

Vt.—Bouchard v. Sicard, 35 A.2d 439, 
113 Vt. 429—^Huestis v. Lapham's 
Estate, 32 A.2d 115, 113 Vt. 191— 
Watterlund v. Billings, 23 A.2d 
540, 112 Vt. 256—Craig v. Park- 
hurst, 18 A.2d 173, 111 Vt. 486. 
Va.—Steele's Adm'r v. Colonial Coal 
& Coke Co., 79 S.E. 346, 115 Va. 
385. 

Wash.—^Walsh v. West Coast Coal 
Mines, 197 P.2d 233. 

^V.Va.—Wright v. Valan, 43 S.E.2d 
364—Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va. 215. 

45 C.J. p 1044 note 68. 

Exposure to known and appreciated 
danger as contributory negligence 
see supra § 121. 

Where no contractual relationship 
exists between the persons con¬ 
cerned, doctrine of assumption of 
risk applies only where injured per¬ 
son knew and appreciated danger and 
of his own free will put himself in 
the way of it.—^Butterfield v. Com¬ 
munity Light & Power Co., 49 A. 2d 
415, 115 Vt. 23—^Rheaume v. Goodro, 
34 A.2d 315, 113 Vt. 370—Goodwin 
V. Gaston, 154 A. 772, 103 Vt. 357— 
Cole V. North Danville Co-op. Cream¬ 
ery Ass'n, 151 A 568, 103 Vt. 32. 

Assumption of risk arises when a 
person brings about a condition or 
situation obviously dangerous to 
himself by voluntarily exposing him¬ 
self to a hazard created by another, 
and such other is thereby relieved 
of legal responsibility resulting from 
such exposure.—^Masters v. New 
York Cent. R. Co., 70 N.E.2d 898, 147 
Ohio St. 293, certiorari denied 67 
S.Ct 1519, 331 IT.S. 836, 91 L.Ed. 1848, 
rehearing denied 68 S.Ct. 33, 332 
U.S. 786, 92 L.Ed. 369. 

Degree of risk as factor 

Voluntary assumption of certain' 
degree of risk is not conclusive of 
negligence; question being whether 
chances taken were greater than rea¬ 
sonably necessary to meet ordinary 
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requirements of business or pleasure. 
—Ring V. Los Angeles Ry. Corpora¬ 
tion, 2 P.2d 404, 116 Cal.App. 93. 

55. Ind.—Pierce v. Clemens, 46 N.E. 
2d 836, 113 Ind.App. 65. 

Mo.—^Dietz v. Magill, App., 104 S.W. 
2d 707. 

N.J.— Corpus Juris cited iu Haren- 
burg V. August, 194 A. 152, 154, 119 
N.J.Law 83, 

Tex.— Corpus Juris quoted in Levlon 
V. Dallas Ry. & Terminal Co., Civ. 
App., 117 •S.W.2d 876, 878. 

Vt.—^Watterlund v. Billings, 23 A.2d 
540, 112 Vt 256—Craig v. Park- 
hurst, 18 A.2d 173, 111 Vt 488. 
W.Va.—Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va. 216. 

45 C.J. p 1044 note 69. 

56. W.Va—^Hunn v. Windsor Hotel 
Co., supra. 

57. Wis.—Helgestad v. North, 289 
N.W. 822, 233 Wis. 349. 

58. Vv.Va—Taylor v. City of Hunt¬ 
ington, 30 S.E.2d 14, 126 W.Va. 
732. 

Choice between alternative courses 
as constituting contributory negli¬ 
gence see supra § 122. 

59. Ga.—Horne v. Neill, 29 S.E.2d 
275, 70 GaApp. 602, followed in 
29 S.E.2d 280, 70 Ga.App. 610. 

60. Fla—City of Jacksonville Beach 

V. Jones, 133 So. 562, 101 Fla. 96, 
followed in City of Jacksonville 
Beach v. Keller, 135 So. 530, 102 
Fla. 273. 

WThere uo contractual relation 
exists, one does not necessarily as¬ 
sume risk because he encounters 
known danger unless hazard was 
so imminent that no reasonably pru¬ 
dent person would have taken risk.— 
Southern Pac. Co. v. McCready, C.C. 
ACal., 47 P.2d 673, certiorari denied 
5-2 S.Ct. 10, 284 U.S. 624, 76 L.Ed. 
532. 

61. U.S.—^Union Pac. R. Co. v. 
Blank; C.C.A.Neb., 167 F.2d 291. 

62. Mo.—Oxford v. Dudley, 217 S. 

W. 607, 204 Mo.App. 614. 

63. Ohio.—^Masters v. New York 
Cent. R. Co., 70 N.E.2d 898, 147 
Ohio St. 293, certiorari denied 67 
S.Ct 1519, 331 U.S. 836, 91 L.Ed. 
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al situation of defendant’s acts alone creating the 
danger and causing the accident, with plaintiff’s 
act being that of exposing himself to such obvious 
danger with appreciation thereof, which resulted in 
the injury.The test of whether plaintiff assumed 
the risk of a danger from which injury resulted is 
whether an ordinary prudent person would under 
the same or similar circumstances have incurred the 
risk which plaintiff’s conduct involved.®^ 

Voluntary character of exposure to risk. In order 
to invoke the rule of assumed or incurred risk, it is 
essential that plaintiff, who exposed himself or his 
property to danger, or who continued so to expose 
himself or his property, shall have done so volunta¬ 
rily.^^ The doctrine, accordingly, can apply only 
where a person may reasonably elect whether or not 


he shall expose himself to a particular danger 
and it has no application where a continued ex¬ 
posure to risk is due to a lack of reasonable oppor¬ 
tunity to escape after the danger is appreciated, or 
is the result of influence, circumstances, or sur¬ 
roundings which are a real inducement to contin- 
ue.^^ Thus, if plaintiff surrendered his better judg¬ 
ment on an assurance of safety or a promise of pro¬ 
tection he did not assume the risk^^ unless the dan¬ 
ger was so obvious and so extreme that there could 
be no reasonable reliance on the assurance.'^O 

Knowledge and appreciation of danger. Also, in 
order to invoke the doctrine of assumed or incurred 
risk, it is essential that the risk or danger shall have 
been known to, and appreciated by, plaintiff'^^ or 
that it shall have been so obvious that he must be 


1848, rehearing* denied 68 S.Ct. 33, 
332 U.S. 786. 92 L.Ed. 369. 

64. Ohio.—Gill V. Arthur, 43 ]>T.E.2d 
894, 69 Ohio App. 386. 

65. N.J.—^Nauman v. Central & La¬ 
fayette Realty Co., 60 A.2d '242, 
137 TST.J.Law 428, affirmed 62 A. 2d 
218, 1 N.J. 124. 

66. Cal.—^Weaver v. Shell Co. of 
California, 94 P.2d 364, 34 Cal.App. 
2d 713. 

Conn.—^Doberrentz v. Gregory, 26 A. 
2d 475, 129 Conn. 57—Ballou v, 
Jewett City Say. Bank, 24 A.2d 
260, 128 Conn. 527. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23—Milestone System v. 
Gasior, 152 A. 810, 160 Md. 131. 
Ohio.—^Pay v. Thrasher, 66 N.B.2d 
236, 77 Ohio App. 179. 

Or.—Gentzkow v. Portland Ry. Co., 
102 P. 614, 54 Or. 114. 

Vt.—^Watterlund v. Billings, 23 A.2d 
540, 112 Vt. 256. 

W.Va.—^Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va, 215. 

45 C.J. p 1043 note 66, p 1044 note 
68 . 

Spontaneous act 

The word “assumption" imports a 
contract or some kindred act of an 
unconstrained will, so that, where 
defense of assumption of risk does 
not rest exclusively on contract, then 
it must rest on act done spontaneous¬ 
ly rendering person doing it a vol¬ 
unteer.—City of Jacksonville Beach 
V. Jones, 133 So. 562, 101 Pla. 96, fol¬ 
lowed in City of Jacksonville Beach 
V. Keller, 135 So. 530, 102 Fla. 273. 

67. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Lewis, 145 S.W. 898, 103 
Ark. 99. 

68. Conn.—^Freedman v. Hurwitz, 
164 A. 647, 116 Conn. 283. 

Ind.—Ridgway v. Yenny, 57 N.E.2d 
581, 223 Ind. 16. 

69. XJ.S.—^Fred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 F,2d 612. 


70. U.S.—^Pred Harvey Corp, v. Ma- 
teas, supra. 

Pa.—Horvath v. Morrison, 25 A. 2d 
324, 344 Pa. 434. 

Use of purchased article 
While use of purchased article in 
a particular manner which would 
otherwise appear to be negligent may 
be proper where buyer relies, and 
has a right to rely, on seller's assur¬ 
ance that it is safe to use article in 
such a manner, buyer who uses ar¬ 
ticle after he discox^ers danger as¬ 
sumes all risk of damage to himself, 
notwithstanding seller's assurance of 
safety.—Dalrymple v. Sinkoe, 53 S.E. 
2d 437, 230 N.G. 453. 

71. U.S.—^Fred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 P.2d 612—S. S. 
Kresge Co. v. Holland, C.C.A.Ohio, 
158 F.2d 495—In re Sabbatino & 
Co., C.C.A.N.Y., 150 P.2d 101—Mon- 
ongahela West Penn Public Serv¬ 
ice Co. V. Albey, C.C.A.Ohio, 31 P. 
2d 85, certiorari denied Monon- 
gahela West Penn Public Service 
Corporation v. Albey, 50 S.Ct. 27, 
280 U.S. 568, 74 L.Ed. 621. 

Ala.—^Alabama Power Co. v. McIn¬ 
tosh, 122 So. 677. 21*9 Ala. 546. 

Cal.—De Graf v, Anglo California 
Nat. Bank of San Francisco, 92 P. 
2d 899. 14 Cal.2d 87—Lunsford v. 
Standard Oil Co. of Cal., 191 P.2d 
82, 84 Cal. App. 2d 459—Owen v. 

Rheem Mfg. Co., 187 P.2d 785, 83 
Cal.App.2d 42—Bee v. Tungstar 
Corporation, 151 P.2d 537, 65 Cal. 
App.2d 729—^Martin, Continental 
Casualty Co., Intervener, v. Clin¬ 
ton Const. Co., 105 P.2d 1029, 41 
Cal.App.2d 35, rehearing denied 106 
P.2d 629, 41 Cal.App.2d 35—^Weaver 
V. Shell Co. of California, 94 P.2d 
364, 34 Cal.App. 2d 713. 

Conn.—Kakluskas v. Somers Motor 
Lines, 54 A-2d 592, 134 Conn. 35— 
Doberrentz v. Gregory, 26 A.2d 475, 
129 Conn. 57—^Perroni v. Savings 
Bank of Tolland, 25 A.2d 45, 128 
Conn. 679—^Ballou v. Jewett City 
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Sav. Bank, 24 A.2d 260, 128 Conn. 
527—Freedman v. Hurwitz, 164 A. 
647, 116 Conn. 283. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909* 
178 Md. 23. 

Nev.—^Bruce v. Young Men’s Chris¬ 
tian Ass'n, 277 P. 798, 51 Nev. 
372. 

N.J.—Beck V. Monmouth Lumber Co., 
59 A.2d 400. 137 N.J.Law 268— 
Picariello v. Linares & Rescigna 
Bank, 23 A.2d 396, 127 N.J.Law 
565—Castino v. Di Menzo, 11 A.2d 
738, 124 N.J.Law 398. 

N.Y.—McBvoy v. City of New York, 
42 N.Y.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 292 N.Y. 
654. 

Ohio.—Masters v. New York Cent. R. 
Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L.Ed. 1848, re¬ 
hearing denied 68 S.Ct. 33, 332 

U. S. 786, 92 L.Ed. 369—Flynn v. 
Sharon Steel Corporation, 50 N.E, 
2d 319, 142 Ohio St. 145. 

Okl.—S. H. Kress & Co. v. Maddox, 
203 P.2d 706. 

Or.—Gentzkow v. Portland Ry. Co., 
102 P. 614, 54 Or. 114. 

Tenn.—Slotnick v. Cooley, 61 S.W.2d 
462, 166 Tenn. 373. 

Tex.—City of Austin v. Johnson, Civ. 
App., 195 S.W.2d 222, refused no 
reversible error. 

Vt.—^Huestis V. Lapham’s Estate, 32 
A-2d 115, 113 Vt. 191—Watteriund 

V. Billings, 23 A.2d 640, 112 Vt. 
256. 

W.Va.—^Wright v. Valan, 43 S.E.2d 
364—^Hunn v. Windsor Hotel Co., 
193 S.E. 57, 119 W.Va. 215. 

Wis.—Baum v. Bahn Frei Mut. 
Building & Loan Ass’n, 295 N.W. 
14, 237 Wis. 117. 

45 C.J. p 1043 note 67, p 1044 note 
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The knowledge of general condi^ 
tions indicative of risk of injury may 
not afford a basis for a conclusion 
that a risk due to a particular condi- 
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taken to have known and comprehended Ac¬ 

cordingly, while an individual assumes all the ordi¬ 
nary risks of his voluntary acts or the environment 
in which he voluntarily places himself,he does not 
assume obscure and unknown risks, which are not 
naturally incident thereto and which, in the existing 
conditions, would not be reasonably observed and 
appreciated;'^^ and one is not required to anticipate 
that he will be exposed to a hazard not naturally in¬ 
cidental to his situation, but arising from negligence 
which he has no reason to foreseeJ^ The doctrine 
does not apply to bar recovery where the injury re¬ 
sulted from a hazard of which he had knowledge, 
plus other factors of danger of w’hich he was ignor¬ 
ant However, it has been held that the rule may 
be applied to an appreciated danger even though 
plaintiff did not appreciate the full extent of the 

danger.'77 

Operation and effect of rule. Since the rule or 
doctrine of assumption of risk or incurred risk is 
based on plaintiff's assent to endure a situation cre¬ 
ated by defendant's negligence, it relieves defendant 
from performing a duty w^hich might otherwise be 


owing to plaintiff.It means that plaintiff had 
consented to relieve defendant of an obligation of 
conduct toward him, and to take his chance of in¬ 
jury from a known risk.'^^ In other words, it is in 
the nature of a waiver^O and may be subject to rules 
relating to waiver.Sl The effect of the doctrine is 
not to absolve the wrongdoer of all blame, but to 
place on the injured person a higher duty if he vol¬ 
untarily entered a position of known danger.S2 

The doctrine of assumed risk is inapplicable 
where the danger and peril of the situation were 
not the proximate cause of the injuries,^3 as where 
defendant was guilty of willful and wanton miscon- 
duct,84 or where, apart from the assumed risk, de¬ 
fendant or a third person was negligent, and such 
negligence was the proximate cause of the injury 
suffered,35 unless plaintiff participated in such neg¬ 
ligent acts or knew or had reason to believe that 
they were being committed or were about to be 
committed.33 It has been held that one who as¬ 
sumes the risk of injury assumes also the risk of 
consequential injuries or damages, whether or not 
he could foresee them.S'? However, voluntary in- 


tion was assumed.—Meyers v. Paro 
Realty & Mortgag-e Co., 21 A.2d 379, 
128 Conn. 249. 

Extraordinary risk 

Unless one has an opportunity to 
observe and realize the danger from 
an extraordinary risk which is not 
naturally to he anticipated from the 
nature of the undertaking on which 
he is engaged, he does not assume 
that risk.—^Hassett v. Palmer, 12 A. 
2d 646. 126 Conn, 468. 

Waniiiig 

It is a pertinent question in decid¬ 
ing assumption of risk whether a 
person seeking to recover for inju¬ 
ries was warned.—Nelson v. Bjelland, 
95 P-2d 784. 1 Wash.2d 268, 125 A.L. 
R. 641. 

72. Vt.—Huestis v. Lapham’s Es¬ 
tate, 32 A.2d 115, 113 Vt. 191. 

What constitute “ohvlous*^ risks 
In determining whether injured 
person assumes the risk, the ques¬ 
tion is not whether the injured per¬ 
son actually observed and by a con¬ 
scious act of the will assumed all 
the risks involved, but -whether the 
risks were incident to, and naturally 
grew out of, the work in which he 
was engaged and were such as, tak¬ 
ing his age, intelligence, and ex¬ 
perience into account, he must be 
held to have appreciated if he saw 
them and such as, if he did not see 
them, he could have seen and under¬ 
stood if he had looked, since if the 
risks are of such character they are 
“obvious” and the injured person as¬ 
sumes them.—^Barrett v* Building 


Patent Scaffolding Co., 40 N.E.2d 6, 
311 Mass. 41. 

73. N.J.—Carton v. Public Service 
Electric & Gas Co., 189 A. 403, 117 
N.J.Law 520—Campbell v. Pure Oil 
Co., 194 A. 873, 15 N.J.Misc. 723. 

74. N.J.—Campbell v. Pure Oil Co., 
supra. 

75w Md.—Peoples Drug Stores v. 
Windham, 12 A.2d 632, 178 Md. 
172. 

73. N.H.—Goldstein v. United 
Amusement Corporation, 169 A. 
587, 86 N.H. 402—Vidal v. Town of 
Errol, 162 A. 232, 86 N.H. 1. 

77. Ohio.-—Gill v. Arthur, 43 N.E.2d 
894, 69 Ohio App. 386. 

73. Mass.—Silver v. Cushner, 16 N. 

E.2d 27, 300 Mass. 583. 

N.T.—^McEvoy v. City of New York, 
42 N.T.S.2d 746, 266 App.Div. 445, 
affirmed 55 N.E.2d 517, 292 N.T. 
654. 

79. U.S.—^Pred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 F.2d 612. 

SO. Conn.—L'Heureux v. Hurley, 168 
A. 8, 117 Conn. 347. 

81. Conn.—L^Heureux v. Hurley, su¬ 
pra. 

BnhUc ohllgatloxui 

One may waive personal obliga¬ 
tions of another to one waiving; but 
one cannot waive obligation owed by 
another to public.—L'Heureux v. 
Hurley, supra. 

82. Cal.—Schleif v, Grigsby, 263 P. 
255, 88 CahApp. 174. 

83. U.S.—^Ringling Bros.-Barnum & 
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Bailey Combined Shows v. Olvera, 
C.C.A.Cal., 119 F.2d 584. 

84. Mich.—Teeter v. Pugsley, 29 N. 

W.2d 850, 319 Mich. 508. 

Ohio.—Masters v. New York Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 D.Ed. 1848, rehear¬ 
ing denied 68 S.Ct. 33, 332 U.S. 786, 
92 L.Ed. 369. 

85- Cal.—^Friedman v. Pacific Out¬ 
door Advertising Co., 170 P.2d 67, 
74 Cal.App.2d 946—Bee v. Tung- 
star Corporation, 151 P.2d 637, 65 
Cal.App. 729—Muskin v. Gerun, 116 
P.2d 105, 46 Cal.App.2d 404. 

Iowa.—Shatto v. Grabin, 6 N.W.2d 
149, 233 Iowa 46. 

Md.—^Hilton Quarries v. Hall, 158 
A 19, 161 Md. 518. 

Mass.—Galvin v. Kluge, 176 N.B. 193, 
275 Mass. 372. 

Mo.—McCormick v. Lowe & Campbell 
Athletic Goods Co., 144 S.W.2d 866, 
235 Mo.App. 612. 

N.J.—^Yocus V. Lehigh Valley R. Co., 
176 A. 561, 13 N.J.Misc. 85. 

Bclianoe on care of others 
With respect to doctrine of as¬ 
sumption of risk, one is entitled to 
assume another will exercise proper 
care until he perceives, or ought rea¬ 
sonably to perceive, that other is not 
doing so.—^Freedman v. Hurwitz, 164 
A. 647, 116 Conn. 283. 

86. Cal.—Weaver v. Shell Co. of 
California, 94 P.2d 364, 34 Cal.App. 
2d 713. 

87. N.T.—Clare v. State. 89 N.Y.S.2d 
132. 
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toxication will not exempt one from the operation 
of the rule of assumption of risk.^^ 

Applications of doctrine. The application of the 
doctrine of assumed or incurred risk has been ad¬ 
judicated with respect to various facts and circum¬ 
stances,^^ as where plaintiff participated in a dan¬ 
gerous sport,or joined a crowd of spectators 
knowing that they were likely to become unruly, 


or submitted to beauty shop treatments.Jt has 
been held that assumption of risk constitutes a de¬ 
fense when one enters on the known unsafe prem¬ 
ises of another having no right to do so save that 
derived from the owner’s consent,but that it does 
not constitute a defense as to one to whom the own¬ 
er is under a duty to maintain the premises in a safe 
condition where the owner’s failure to do so has 
created a situation in which it is reasonably nec- 


88. Miss.—Saxton v. Rose, '2'9 So.2d 
646. 

89. Doctrine lield appUcalsle 

(1) In g-eneral. 

U.S.—Ringling- Bros.-Barnum & 
Bailey Combined Shows v. Olvera, 
C.C.A.Cal., 119 P.2d 584. 

Pa.—Horvath v. Morrison, 25 A.2d 
324, 344 Pa. 434. 

(2) To window cleaners.—Nettis v. 
Oeneral Tire Co. of Philadelphia, 177 
A. 39, 317 Pa. 204—45 C.J. p 1043 
note 65 ra]. 

Doctrine held inapplicable 

(1) In g-eneral. 

TJ.S.—Montgomery Ward & Co, v. 

Voigt C.C.A.Ind., 69 P.2d 457. 

Cal.—Bleser v. Thomas Haverty Co., 
38 P.2d 873, 3 CaI.App.2d 199. 
W.Va.—Wright v. Valan, 43 S.E,2d 
364. 

(2) Dancing pupil did not assume 
risk of instructor's negligence in 
taking an acrobatic dancing lesson,— 
Coode V. Wills, 26 P,2d 504, 135 Cal. 
App. 21. 

(3) Where motorist stopped, aft- 
•ep dark, at closed filling station to 
enable passenger to use rest rooms, 
And passenger fell into unguarded 
grease pit of which existence she had 
no knowledge, rule relating to as¬ 
sumption of risk by passenger had 
no application.—^Dym v. Merit Oil 
Corporation, 36 A.2d 276, 130 Conn. 
.585. 

(4) With respect to farm laborer's 
right to recover for injuries sus¬ 
tained when haystacker down which 
he was descending from haystack 
was caused to fall to ground by de¬ 
fendant’s playing a practical joke, 
farm laborer did not assume the risk 
of defendant's negligence in attempt¬ 
ing to give laborer a “thrill”.— 
.'Shatto V. Grabin, 6 N.W.2d 149, 233 
Iowa 46. 

Proceeding in dark, unfamiliar place 

(1) Where light has failed, ob¬ 
structions have been encountered, 
and there are no special circum¬ 
stances requiring a person to pro¬ 
ceed, he who goes forward into an 
•unfamiliar dark space does so at his 
own risk. 

Heb.—Wentink v, Traphagen, 291 
N.W. «84* 138 Neb. 41. 

N.J.—Bianchi v. South Park Pres¬ 
byterian Church, 8 A.2d 567, 123 
hU’JLaw ^25, 124 A.L.R. 808. 


(2) Requirement that person who 
goes into dark place, knowing that 
no light is provided, provide his own 
means of illumination or assume 
risk of safe passage applies only to 
situation where person ventures to 
feel way in unfamiliar surroundings. 
—^Hirschler v. Briarcliif Manage¬ 
ment Corp., 79 N.Y.S.2d 346. 

Injury from firearms 

(1) Where pistol was fired by resi¬ 
dent on a Halloween night over the 
heads of children who had allegedly 
been throwing stones at her house 
and bullet hit neighbor in leg, as¬ 
sumption of risk was not available 
as defense in neighbor's action for 
injuries.—Teeter v. Pugsley, 29 N.W. 
2d 850, 319 Mich. 508. 

(2) Where union official, visiting 
corporation's office to discuss com¬ 
pensation case, had no reason to fear 
attack from corporation’s intoxicated 
vice president until vice president 
obtained revolver, emergency existed 
after vice president obtained re¬ 
volver, in which it could not be said 
that union official assumed the risk. 
—In re Sabbatino & Co., C.C.A.N.T., 
150 F.2d 101. 

Attempted rescue of another 

One injured in voluntary attempt 
to rescue a person whose life is im¬ 
periled by negligence of another may 
recover from the negligent person if 
the attempted rescue be not an act 
of extreme recklessness, and rules of 
assumption of risk will not be 
weighed with technical precision.— 
Arnold v. Northern States Power Co., 
297 N.W. 182, 209 Minn. 551. 

90. N.Y.—Curcio v. City of New 
York, 9 N.E.2d 760, 275 N.Y. 20, 
reargument denied 12 N.E.2d 600, 
276 N.Y. 610—Pierce v. Village of 
Ravena, 36 N.Y.S.2d 42, 264 App. 
Div. 457—CTare v. State. 89 N.Y.S. 
2d 132—^Beavers v. Calloway, 61 N. 
Y.S.2d 804, affirmed 66 N.Y.S.2d 
613, 271 App.Div. 820—Burris v. 
Steeplechase Amusement Co., 48 
N.Y.S.2d 746. 

Doctrine held Inapplicable 

While skilled high school pole 
vaulter assumed the ordinary risk of 
pole vaulting, he did not assume 
risks due to negligence of manufac¬ 
turer of pole sold to high school.— 
McCormick v. Lowe & Campbell Ath¬ 
letic Goods Co., 144 S.W.2d 866, 235 
Mo.App. 612. 


Golf 

(1) Golfer assumed risk of all 
ordinary dangers incident to game.— 
Benjamin v. Nernberg, 157 A. 10, 102 
Pa.Super. 471. 

(2) But golf player searching for 
ball in rough within thirty three-de¬ 
gree angle of companion player’s 
intended drive did not assume risk 
of being hit by companion’s ball.— 
Alexander v. Wrenn, 164 S.E. 715, 
158 Va. 486. 

(3) Caddy did not assume risk of 
injury resulting from failure of 
player other than his employer to 
give warning before driving golf ball 
in caddy’s direction.—Povanda v. 
Powers, 272 N.Y.S. 619, 152 Misc. 75. 

91. Md.—Gordon v. Maryland State 
Fair, 199 A. 519, 174 Md. 466. 
j Pa.—Judd V. Scranton Republican, 

I 32 Pa.Dist. & Co. 712, 40 Lack.Jur. 

5. 

j 92. S.D.—Christiansen v. Pantle 

Bros., 228 N.Vv\ 407, 56 S.D. 350. 
Tex.—Ross V. Odom, Civ.App., 88 S. 
W.2d 1053. 

Doctrine held inapplicable 

(1) Customer, consenting to use of 
inherently dangerous appliances, did 
not assume risk of injury from neg¬ 
ligent operation of or defect in ap¬ 
pliances used for making permanent 
wave. 

La,—Sebastian v. Jenness, 133 So. 

468, 16 La.App. 158. 

Mass.—Gavin v. Kluge, 176 N.E. 193, 
275 Mass. 372. 

S.D.—Christiansen v. Pantle Bros., 
228 N.W. 407, 56 S.D. 350. 

(2) Customer who had received on¬ 
ly two treatments before was held 
not to have assumed risk of receiv¬ 
ing burns in getting hair wave.—La 
Foe V. Kolmitz, 18 P.2d 38, 171 Wash. 
466. 

(3) Person who patronized beauty 
shop for purpose of having hair dyed 
did not assent to application of dye 
in sense that would justify applica- 
cation of maxim. Volenti non fit in¬ 
juria, in action for injuries caused 
by effect of dye on skin although she 
knew of previous injurious effects 
from her use of hair dye.—Arnold v. 
May Department Stores Co., 85 S. 
W.2d 748, 337 Mo. 727. 

93, Ky.—Seelbach, Inc., v. Mellman, 
170 S.W.2d 18. 293 Ky. 790. 
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essary to undergo a risk in order to protect a 
right.3^ The application of the doctrine to tres¬ 
passers, licensees, and invitees generally is discussed 
supra §§ 24 c, 35, 50, 

Violations of statute or ordinance. Where the 
violation of a statute or ordinance is involved, the 
doctrine of assumed or incurred risk is not a valid 
defense and the benefit of such statute may not 
be waived by plaintiff,®^ at least where such ordi¬ 


65 C.J.S. 

nance or statute was enacted for the public good. 9^ 

Minors of tender years. Ordinarily the defense 
of assumption of risk cannot be invoked success¬ 
fully against a minor of tender years and the 
assumption of risk by the parents of a child of 
tender years will not preclude recovery by the child 
on his own behalf.^^ However, it is otherwise 
where the danger was one which was obvious and, 
open even to a child of tender years.^ 


NEGLIGENCE 


IX. ACTIONS 


A. IN GENERAL 


§ 175. Cause or Right of Action 

a. In general 

b. Injury and damage 

a. In General 

One who suffers an Injury to his person or property 
through the negligent act of another has a right of action 
therefor at common law. 

The ‘*cause of action’’ in a suit for damages aris¬ 
ing from negligence means the negligent act or acts 
which occasioned the injury,^ or the act done or 
omitted to be done by defendant affecting plaintiff, 


which causes a grievance for which the law gives 
a remedy.^ It is not the injury inflicted but the 
fact or facts which justify the action or show a 
right to maintain it.^ Negligence, in and of it¬ 
self, is not liability,5 and establishes no right of 
action;® actionable'^ negligence® of defendant must 
be shown. Where the same wrongful act results in 
injury to property and to the person, it gives rise 
to distinct causes of action.^ 

One who suffers an injury to his person or prop¬ 
erty because of the negligent act of another has a 
right of action therefor at common law;^® and. 


04. Ky.—Seelbach, Inc., v. Mellman, 
supra- 

95. Cal.—^Finnegan v. Royal Realty 
Co., App., 204 P.2d 661—^"Friedman 
V. Pacific Outdoor Advertising Co., 
170 P.2d 67, 74 Cal.App.2d 946. 
Child lalwr law 

Defense of assumption of risk 
was held not available in action for 
death of hoy permitted to work in 
and about defendant's elevator in 
V'iolation of statute.—Daly v. Swift 
& Co., 300 P. 265, 90 Mont. 52. 
Failure to provide safety devices for 
window cleaning- 

U.S.—Osborne v. Salvation Army, C. 
C.A.N.Y., 107 F.2d 929—^Burris v. 
American Chicle Co., D.C.N.Y., 33 
F.Supp. 104, affirnaed, C.C.A., 120 
P.2d 218. 

N.Y.—Lowenhar v. Commercial Out¬ 
fitting Co., 21 H.Y.S.2d 112, 260 
App.Div. 211, afiirmed 34 N.E.2d 
376, 2S5 N.Y. 671, 

96l U.S.—Osborne v. Salvation 
Army, C.aA.N.Y., 107 F.2d 929. 

97. Cal.—^Friedman v. Pacific Out¬ 
door Advertising Co., 170 P.2d 67, 
74 CaLApp,2d 946. 

Facts held not to invoke doctrine 
The doctrtne of volenti non fit in¬ 
juria did not preclude plaintiff from 
recovering for the destruction of his 
goods by fire when defendants, who 
were burning- waste which had been 
stored on vacant lot in violation of 
city ordinance, left fire unguarded. 


also in violation of ordinance, with 
result that fire spread to building 
w^hich plaintiff occupied, merely be¬ 
cause plaintiff had previous knowl¬ 
edge of defendant's violation of ordi¬ 
nance and on two prior occasions 
when defendants were burning rub¬ 
bish with the fire properly guarded, 
plaintiff added some of his waste to 
the fire.—Friedman v. Pacific Out¬ 
door Advertising Co., supra. 

98. Cal.—Coole v. Haskins, 135 P.2d 
176, 57 Cal.App.2d 737. 

Trying to extinguish fire 
Proof that seven-year old boy 
jumped into fire in pools of gasoline 
started by one of his playmates for 
purpose of extinguishing fire did 
not establish a voluntary assumption 
of risk since he did not accept a dan¬ 
ger which he clearly understood.— 
Mudrich v. -Standard Oil Co., Ohio 
App., 86 N.E.2d 324. 

99. Cal.—Coole v. Haskins, 135 P.2d 
176, 57 Cal.App.2d 737. 

1. Call.—^Demmer v. City of Eureka, 
178 P.2d 472, 7S Cal.App.2d 708. 
TTse of pool or poad 
Cal.—^Demmer v. City of Eureka, su¬ 
pra, 

2m Pa.—Cox V. Wilkes-Barre Ry. 
Corporation, 6 A.2d 538, 334 Pa. 
568—Martin v. Pittsburgh Rys. Co., 
75 A. 837, 227 Pa. 18, 26 L.R.A., 
N.S., 1221, 19 Ann.Cas. 818—Brad¬ 
ley V. Philadelphia Traijsp. Co., 
Com,Pl., 34 Del.Co. 497. 
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3. Ill.—Lee v. Republic Iron, etc., 
Co., 89 N.E, 655, 241 Ill. 372. 

45 C.J. p 1045 note 80. 

4. Iowa.—^Box V. Chicago, etc., R. 
Co., 78 N.W. 6'94, 107 Iowa 660. 

5. Miss.—Campbell v. Willard, 39 
So.2d 483, 205 Miss. 783. 

6. Iowa.—City of Ottumwa v, 

Nicholson, 143 N.W. 439, 161 Iowa 
473, L.R.A,1916E 983. 

Pa.—Openbrier v. General Mills, 16 
A.2d 379, 340 Pa. 167. 

7. Ark.—Forsgren v. Massey, 46 S. 
W.2d 20, 185 Ark. 90. 

8. N.Y.—Senauke v. Bronx Gas & 
Electric Co., 284 N.Y.S. 710, 157 
Misc. 948. 

9. N.Y.—^Reilly v. Sicilian Asphalt 
Paving Co., 62 N.E. 772, 170 N.Y. 
40, 57 L.R.A. 176, 88 Am.St.R. 636 
—Timian v. Whelan, 218 N.Y.S. 
108, 128 Misc. 192, affirmed 221 
N.Y.S. 913, 219 App.Div. 869. 

45 C.J. p 1045 note 82. 

10. U.S.—Lowry v. Seaboard Airline 
R. Co., C.A.Fla., 171 F.2d 625. 

Ala.— Corpus Juris cited iu Sloss- 
Sheffield Steel & Iron Co. v. Wilkes, 
181 So. 276. 278, 236 Ala. 173. 

Colo.— Corpus Juris CLUoted in Dobbs 
V. Sugioka, 185 P.2d 784, 786, 117 
Colo. 218. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp., 38 S.E.2d 105, ■226 N.C. 332. 
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where a statute requires an act to be done or ab¬ 
stained from by one person for the benefit of an¬ 
other, negligence in the performance of, or ab¬ 
stinence from, such act gives rise to a right of ac¬ 
tion in favor of such other, even though the stat¬ 
ute gives no special remedy.i^ It has been held 
that, although a statute imposes a penalty for fail¬ 
ure to perform the acts required by it, an action 
for injuries sustained by reason of such failure on 
the ground of negligence may also be maintained 
and that, where the statute provides for an action 
of tort and an indictment as concurrent remedies, if 
an action of tort is brought it is governed by the 
rules applicable to civil causes.^^ 

Title to property. It has been held that title must 
support the right to recover for damage to prop¬ 
erty on the ground of negligence.^^ 

b. Injury and Damage 

A right of action for negligence exists or accrues only 
when Injury or damage has been caused thereby to 
plaintiff. 

While injury, of itself, confers no legal right, 
the gist or essence of a right of action for injury 
caused by negligence is the injury or damage which 
has been wrongfully done to plaintiff.^^ Hence, a 


cause of action for negligence exists or accrues only 
when injury or damage has been caused thereby to 
plaintiff and this rule applies whether the ac¬ 
tion is for a statutory wrongis or for common-law 
negligence.19 For example, in order to recover 
damages for injury to real property, resulting from 
negligence, the owner must wait until the injury or 
damage has actually happened.^^ Plaintiff may re¬ 
cover in one suit whatever damage is done without 
any new act of negligence by the defendant, re¬ 
gardless of how numerous the items of damage may 
be, or that they do not occur simultaneously,^^ and 
the question whether more than one cause of ac¬ 
tion accrues does not depend on the number and 
variety of the items of damage but on whether or 
not all of the damage was caused by the same neg¬ 
ligent act.-2 

§ 176. Nature and Form of Remedy 

The ordinary remedy for recovering damages for 
negligence, as a tort, is by an action ex delicto, and, 
where redress is sought in such an action, the plaintiff, 
as a general rule, may sue either In trespass or in case, 
dependent on the character of the acts which caused the 
injury. 

The ordinary remedy for recovering damages for 
negligence, as a tort, is by an action ex delicto 


'S.C.—^Bell v. Atlantic Coast Line R. 

Co., 24 S.E.2d 177, 202 S-C. 160. 

45 C.J. p 1045 note 83. 

“Waiver 

Fact that customer was satisfied 
with permanent wave treatment at 
time of completion thereof did not 
amount to waiver of rigrht to dam- 
agres from hairdressers for scalp 
burns discovered later,—Gavin v. 
Klugre, 176 N.E. 193, 275 Mass. 372. 

11. Puerto Rico.—Gonzalez v. San 
Juan Light, etc., Co., 17 Puerto 
Rico 115. 

45 C.J. p 1045 note 84. 

12. Mass.—^Parker v. Barnard, 46 
Am.R. 450, 135 Mass. 116. 

.■13. Mass.—^Boott Mills v. Boston, 
etc., R. Co., 106 N.E. 680, 218 Mass. 
682. 

45 C.J. p 1046 note 86. 

14. K.Y.—^Vangellow v. East Side 
Sav. Ba.nk, 11 N.Y.S.2d 982. 

15. Iowa.—City of Ottumwa v. 
Nicholson, 143 N.W. 439, 161 Iowa 
473, L.R.A.1916E 983. 

Miss.—Campbell v. Willard, 39 So. 
2d 483, 205 Miss. 783. 

16. U.S.—Butler Mfg. Co. v. Wal¬ 
lace & Tiernan Sales Corp., D.C. 
Mo., 82 F.Supp. '635. 

Iowa.—City of Ottumwa v. Nichol¬ 
son, 143 N.W. 439, 161 Iowa 473, 
L.R.A.1916E 983. 

N.Y.—Comstock v. Wilson, 177 N.E. 

431, 257 N.Y. 231. 

. 45 C.J. p 1046 note 88. 


17- U.S.—^National Lead Co. v. City 
of New York, C.C.A.N.Y., 43 P.2d 
914—Butler Mfg. Co. v. Wallace 
& Tiernan Sales Corp., D.C.Mo., 
82 F.Supp. 635—Crab Orchard Imp. 
Co. V. Chesapeake & O. By. Co., 
D.C.W.Va.,*33 F.Supp. 580, afi^rmed 
C.C.A., 115 F.2d 277, certiorari de¬ 
nied 61 S.Ct. 807, 312 XJ-S. 702, 85 
L.Ed. 1135. 

Ark.—^Forsgren v, Massey, 46 S.W.2d 
20, 185 Ark. 90. 

Iowa.—City of Ottumwa v. Nichol¬ 
son, 143 N.W. 439, 161 Iowa 473, 
L.R.A.1916E, 983. 

Pa.—Openbrier v. General Mills, 16 
A.2d 379, 340 Pa. 167—Mike v. 

Lian, 185 A. 775, 322 Pa. 353. 
Tenn.—Bowling v. Hamblen County 
Motor Co., 66 S.W.2d 229, 16 Tenn. 
App. 52. 

Tex.—Johnson v. Sovereign Camp, 
W. O. W., 83 S.W.2d 605, 125 Tex. 
329. 

Wash.—Olson v. Goerig, 88 P. 1017, 
45 Wash. 541. 

45 C.J. p 661 note 33. 

Possibility of injury 
A right of action for negligence 
accrues only when plaintiff ha^ suf¬ 
fered an injury, not when possibility 
of injury arises.—^Dumas v. Hart¬ 
ford Accident & Indemnity Co., 26 
A.2d 361, 92 N.H. 140. 

Mere doing of act 

If an act of negligence is not le¬ 
gally injurious until certain con¬ 
sequences occur, it is not the mere 
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doing of the act that gives rise to a 
cause of action, but subsequent oc¬ 
currence of damage or loss as con¬ 
sequence of the act? and therefore 
in such cases, no cause of action ac¬ 
crues until loss or damage occurs.— 
Butler Mfg. Co. v. Wallace & Tier¬ 
nan Sales Corp., H.C.Mo., 82 F.Supp. 
635, 

18. N.H.—Hanscomb v. Goo dale, 124 
A. 458, 81 N.H. 150. 

19. N.H.—Hanscombe r, Goodale, 
supra. 

20. Minn.—Johnson v. Rouchleau- 
Ray Iron Land Co., 168 N.W. 1, 140 
Minn. 289, 3 A.L.R. 679. 

45 C.J. p 1046 note 92. 

21. U.S.—National Lead Co. v. City 
of New York, C.C.A.N.Y., 43 F.2d 
914. 

22. U.S.—^National Lead Co. v. City 
of New York, supra. 

23. N.Y.—^La Force y. Cataract Stor¬ 
age Co., 295 N.Y.S. 145, 162 Misc. 
657. 

Okl.—Benke v. Stepp, 184 P.2d 615, 
199 Okl. 119. 

Actions in contract and tort general¬ 
ly see Actions §§ 44-51. 

Joint enterprise 

An action between parties to a 
joint enterprise for injuries from a 
negligent act has been treated as an 
ordinary action for injuries as a re¬ 
sult of negligence.—^Perry v, Ryback, 
153 A. 770, 302 Pa. 559. 
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but, where the negligent acts involve a breach of 
contractual duties, redress may be obtained either 
by an action ex contractu or by an action ex delicto, 
as discussed in Actions § 49 c. 

Negligence or nuisance. Where the acts com¬ 
plained of as constituting negligence also consti¬ 
tute a nuisance, an action for negligence lies, al¬ 
though an action for nuisance may be maintained 
and, where the action is based on the negligent fail¬ 
ure to perform a duty, the action is one for neg¬ 
ligence rather than for maintaining a nuisance.-^ 

Trespass or case. Where redress is sought by an 
action ex delicto, for injuries caused by the negli¬ 
gence of another, plaintiff, as a general rule, may 
sue either in trespass or in case, dependent on the 
character of the particular acts of negligence which 
caused the injury.26 Where the injury is the im¬ 
mediate and direct result of the negligent acts, ac¬ 
cording to some authorities the proper remedy is 
in trespassbut, where the injury is not the di¬ 
rect result of the negligence, but is merely a con¬ 
sequence thereof, the proper remedy is not trespass, 
but an action on the case.^S According to other 


authorities, either trespass or case may be main¬ 
tained where there has been an immediate and also 
a consequential injury from the same act of negli¬ 
gence;^^ and, if the injury is attributable to negli¬ 
gence, although direct or immediate, the injured 
party has his election either to treat the negligence 
as the cause of action, and declare in case, or to 
consider the act itself as the injury, and declare in 
trespass.3^ 

§ 177. What Laws Governs 

a. As to right of action and defenses 

b. As to remedy and procedure 

a. As to Bright of Action and Defenses 

In an action for an injury caused by negligence in 
another state or Jurisdiction, the lex loci delicti governs 
with respect to the plaintiff's right of action and to the 
defendant's matters of defense. 

Under general rules in an action for an injury 
caused by negligence in another state of jurisdic¬ 
tion, the lex loci delicti, that is, the law of the place 
where the injury occurred, governs and controls 
with respect to plaintiff’s right of action,^! to de- 


24- Mass.—Smethurst v. Barton 

Square Independent Con^. Church, 
ID X.E. 3S7, 14S Mass. 261, 2 L.R.A. 
695, 12 Am.S.R. 550. 

45 C.J. p 1046 note 96. 
as. N.Y.—Oottrell v. Dimick. 1 N.T. 
St. 304. 

Careless operation, ot elevator 

The redress of one injured by the 
careless operation of elevator is in 
an action for neg-ligrence, and not nui¬ 
sance.—McDonnell v. Gerken, 189 N. 
T.S. 224, 197 App.Div. 446. 

26- Mont.—Maronen v. Anaconda 
Copper Min- Co., 136 P. 968, 48 
Mont. 249. 

N.Y.—Percival v. Hickey, 18 Johns. 
257, 9 Am.D- 210. 

Case and trespass distinguished see 
Actions § 36 [dj. 

Tacts determinable 

Every action of trespass on the 
case for neg’lig’ence involves, as a 
rule, different facts; and the facts 
of each case must largely determine 
the rules applicable thereto.—^Douis- 
ville & N, R. Co. v. Cornelius, 60 So. 
740, 6 Ala,App. 386. 

27. Ala.—^Aldrich v. Tyler Grocery 
Co., 89 So. 289, 206 Ala. 138, 17 
A.L.R. 617. 

1 C-J. P 1000 note 77. 

28. Ala.—Metropolitan Casualty Ins. 
Co. of New York v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 306, 241 
Ala. 545. 

Mo.—Mawson v. Vess Beverage Cow, 
App., 173 S.W.2d 606. 

1 C.J. p 1000 note 78—11 C.J. p 4 
note 22, 


Tailnre to disclose danger 

Person with knowledge of dan¬ 
gerous conditions inducing another 
to put himself in position of danger 
may be sued in action on case for 
resulting injury.—^Leech v. Hus¬ 
bands, 152 A, 729, 4 W.W.Harr. Del., 
362. 

Xlnintentional application of force 
Under the common law, the 
foundation for civil liability for in¬ 
juries to persons and property con¬ 
sequent on unintentional application 
of force, whether the act is affirma¬ 
tive Or ©missive, is negligence, and 
the appropriate common-law action 
is “case" or “trespass on the case."— 
Crotwell V. Cowan, 198 So. 126, 240 
Ala- 119. 

29. Ky.—Johnson v. Castleman, 2 
Dana <32 Ky.) 377. 

N.Y,—McAllister v. Hammond, 6 
Cow. 342. 

SO. R.I.—^Randall v. Holmes, 31 A.2d 
17, 69 R.I. 41—McKendall v. Na¬ 
tional Wholesale Confectionery Co., 
148 A. 315, 50 R.L 424—Hawksley 
V. Peace. 96 A. 856, 38 R.I. 544, L. 
R.A-1916D 1179. 

Same role of liability 

Where injury is not effect of force, 
direct and intentional, negligence is 
gist of action therefor and founda¬ 
tion of defendant's liability, and form 
of action is unimportant because rule 
as to liability is the same whether 
action is alleged in trespass or in 
trespass on the case.—^Randall v. 
Holmes, 31 A-2d 17. 69 R.I. 41—Sal¬ 
erno V. Sheern, 3 A.2d 657, 62 R.I. 
121 . 
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31. U.S.—^Mannsz v. Maewhyte Co., 
C.C.A.Pa., 155 P.2d.44i5—Capetola v. 
Barclay White Co., C.C.A.Pa., 139 
F.2d 5-5'6, 153 A.L.R. 1046, certio¬ 
rari denied 64 .S.Ct. 939, 321 U.S. 
799, 88 L.Ed. 1087—^Alcaro v. Jean 
Jordeau, Inc., C.C.A.N.J., 138 P.2d 
767—Petersen v, Chicago, Great 
Western Ry. Co., C.C.A.Neb., 138 F. 
2d 304, 149 A.L.R. 755—Ford, Ba¬ 
con & Davis V. Volentine, C.C.A. 
Miss., 64 F.2d 800—Brenner v. Men- 
aker, D.C.N.Y., 36 F.Supp. 16. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Fowler, 111 S.W.2d 546, 195 
Ark. 122—^Magnolia Petroleum Co. 
V. Turner, 65 S.W.2d 1, 188 Ark.. 
177. 

Del.—Gorman v. Murphy Diesel Co.^ 
29 A.2d 14*5, 3 Terry 149. 

Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222. Iowa 241. 

Me.—^Winslow v. Tibbetts, 162 A. 78'5, 
131 Me. 318. 

Mich.—^Edison v- Keene, 247 N.W. 

757, 262 Mich. 611. 

Mo.—Saba v. Illinois Cent. R. Co., 
85 S.W.2d 429, 337 Mo. 105—«mith 
V. Terminal R. R. Ass'n of St. Lou¬ 
is, 85 S..W.2d 425, 337 Mo. 95— 
Cox V. Terminal R. Ass’n of St, 
Louis. *55 S.W.2d 685. 331 Mo. 910— 
Wright V. Kansas City Structural 
Steel Co., 157 S.W.2d ‘582, 236 Mo. 
App. 872. 

N.H.—Stone v. Howe, 32 A.2d 484, 
92 N.H. 425. ^ 

N.J.—Culneh’v.* Public Service Inter¬ 
state Transp. Co., 52 A.2d 163, 185 
N.J.Law 363, .affiTmed 57 A.2d 246, 
136 N.J.Law '637—Curry v. 'Dela¬ 
ware, Lu & W, R. Co.. 1 A.2d T4. 
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fendant’s matters of defense, ^2 such as the fact 
and effect of plaintiff's contributory negligence, ^3 
and to the injury being avoidable notwithstand¬ 
ing contributory negligence.^^ In accordance with 
these rules, where a cause of action for negligence 
is based on the law of a sister state and defendant 
invokes that law and claims the protection of de¬ 
cisions of that state, the case must be determined 
according to the law of such state,35 and the mere 
fact that a right of recovery may be given by the 
common law or by statute in the jurisdiction where 
the redress is sought is not sufl5cient.35 

Where no special law or statute of such other 
jurisdiction is pleaded and proved, the presumption 


is that it is the same as the law of the forum,37 
and that the common-law rules of negligence33 and 
contributory negligence33 prevail there; and the 
court is entitled to assume that the case will be 
governed by the law of the forum.'^o No such pre¬ 
sumptions arise as to the statutory law of a sister 
state,in order to take away a cause of action 
which exists at common law in favor of an injured 
party against a tort-feasor whose negligence caused 
the injury, statutes of the state wherein the injury 
was caused must be consulted.42 

The standard or degree of care required of the 
parties,43 as well as its legal effect,44 and the per¬ 
sons to whom a duty of care is owed,45 are to be 


120 N.J.Law 512—^Friedman v. 
Greenberg, 166 A. 119, 110 N.J.Law 
462, 87 A.L.R. 849—Harber v. Gra¬ 
ham, 143 A. 340, 105 N.J.Law 213, 
61 A.L.R, 1232. 

N.Y.—Benton v. Safe Deposit Bank 
of Pottsville, Pa., 174 N.E. 648, 255 
N.Y. 260—Hopkins v. Amtorg Trad¬ 
ing Corporation, 38 N.Y.S.2d 788, 
265 App.Div. 278—Mencher v. Gold¬ 
stein, 269 N.Y.S. 846, 240 App.Div. 
290—Mertz v. Mertz, 284 N.Y.S. 
83, 158 Misc. 85, affirmed 285 N. 
Y.S. 590, 247 App.Div. 713, affirmed 
3 N.E.2d 597, 271 N.Y. 466, 108 A.L. 
R. 1120—Shaw v. Blainey, 277 N. 
Y.S. 466, 154 Misc. 495—In re Kil- 
lough's Estate, 26io N.Y.S. 301, 148 
Misc. 73—Ferguson v. Harder, 252 
N.Y.S. 783, 141 Misc. 466—Sapone v. 
New York Cent. & H. R. R. Co.. 225 
N.Y.S. 211, 130 Misc. 755. 

Ohio.—Collins v. McClure, 26 N.E.2d 
'780, 63 Ohio App. 312. 

Pa.—Singer v. Messina, 167 A. 583, 
312 Pa. 129, 89 A.L.R. 1271, 

Tenn.—Brown v. Hogan, 14 Tenn. 
App. 251. 

Tex.—Grandstaff v. Mercer, Civ.App., 
214 S.W.2d 133—McGuire & Caven- 
der V. Edwards, Civ.App., 48 S.W.2d 
1010, error refused. 

W.Va.—Grim v. Moore, 3 S.E.2d 448, 
T21 W.Va. 299—Wood v. Shrews¬ 
bury, 186 S.E. 294, 117 W.Va. 569— 
Clise V. Prunty, 152 S.E. 201, 108 
W.Va. 635. 

45 C.J. p 1047 note 6. 

Matters to he ascertained 

In determining whether recovery 
may be had for act or neglect of one 
injuring another, court must ascer¬ 
tain first locality wherein act or neg¬ 
lect occurred, and whether laws of 
sovereign within whose domain event 
took place attached any legal conse- 
auences to it.—In re Killough’s Es¬ 
tate, 265 N.Y.S. 301, 148 Misc. 73- 

Pro spective and retroactive law 

Plaintiff’s right of substantive re¬ 
covery for personal injuries is the 
law, both prospective and retroactive, 
of the sovereignty of place where the 


accident took place.—Goldstein v. 
Gilbert, 23 S.E.2d 606, 125 W.Va. 250. 
Injury in place of public amusement 
Ark.—Miller v. Johnson, 45 S.W.2d 
41, 184 Ark. 1071. 

32. Ala.—Caine v. St. Louis, etc., R. 
Co.. 95 So. 876, 209 Ala. 181, 32 A. 
L.R. 793. 

33. Cal.—Intagliata v. Shipowners & 
Merchants Towboat Co., 159 P.2d 1. 
26 Cal.2d 365. 

Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714—Smith v. Brown, 
19 N.E.2d 732, 302 Mass. 432. 

Mo.—Hopkins v. Kurn, App., 164 S.W. 
2d 207, reversed on other grounds 
171 S.W.2d 625, 351 Mo. 41, 149 

A. L.R. 762. 

Neb-—Olson v. Omaha & C. B. St. Ry. 

Co., 267 N.W. 246, 131 Neb. 94. 

45 C.J. p 1047 note 8. 

31. Ark.—Missouri Pac. R. Co. v. 
Coca Cola Bottling Co., 242 S.W. 
813, 154 Ark. 413. 

35. Mo.—^Hiatt v. St. Louis-San 
Francisco R- Co., 271 S.W. 806, 308 
Mo. 77. 

45 C.J. p 1047 note 10. 

36. Mo.—Saba v. Illinois Cent. R. 
Co., 85 S.W,2d 429, 337 Mo. 105— 
Smith V. Terminal R. R. Ass'n of 
St. Louis, 85 S.W.2d 425, 337 Mo. 
95—Cox V. Terminal Railroad Ass'n 
of St. Louis, 55 S.W.2d 685, .331 
Mo. 910. 

N.Y.—Hopkins v. Amtorg Trading 
Corporation, 38 N.Y.S.2d 788, 265 
App.Div. 278. 

Tenn.—Brown v. Hogan, 14 Tenn. 
App. 251. 

37. U.S.—Petersen v. Chicago, Great 
Western Ry. Co., C.C-A.Neb., 138 F. 
2d 304, 149 A.L,R. 755. 

N.Y.—Mergentime v. New England 
Telephone & Telegraph Co., 8 N.Y. 
. S.2d 637, 255 App.Div. 628, reargu¬ 
ment denied 10 N.Y.S.2d 674, 256 
App.Div. 932, motion denied 20 N, 

B. 2d 1022, 280 N.Y. 670, affirmed 
23 N.E.2d 551, 281 N.Y, 739, 

45 C.J. p* 1047 note 11. 
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38. N.J.—Friedman v. Greenberg, 
166 A. 119, 110 N.J.Law 462, 87 A. 
L.R. 849. 

4.5 C.J. p 1047 note 12. 

38. Ga.—Hill V. Chattanooga R., etc., 
Co., 93 S.E. 127, 21 Ga.App. 104. 

40. Del.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry 149. 

N.J.—Curry v. Delaware, L. & W. R. 

Co., 1 A.2d 14, 120 N.J.Law 512. 
N.Y.—Mergentime v. New England 
Telephone & Telegraph Co., 8 N.Y. 
S.2d 637, 255 App.Div. 628, rear¬ 
gument denied 10 N.Y.S.2d 674, 256 
App.Div. 932, motion denied 20 N. 
E.2d 1022, 280 N.Y. 670, affirmed 23 
N.E.2d 551, 281 N.Y. 739. 
Common-law uegligeuce 
Where the action is founded on 
common-law negligence, the case may 
be properly tried under the rules 
of negligence of the forum.—^Hill v. 
Kansas City R. Co., 233 S.W. 205, 
289 Mo. 193—45 C.J. p 1047 note 13- 

41. Mass.—Lemieux v. Boston, etc., 

R. Co.. 106 N.E. 992, 219 Mass. 399. 

42. U.S.—Foster v. Denny Motor 
Transfer Co., C.C.A.I11., 100 F.2d 
658. 

43. D.C.—Tobin v. Pennsylvania R. 
Co., 100 F.2d 435, 69 App.D.C. 262, 
certiorari denied Pennsylvania R. 
Co. V. Tobin, 59 S.Ct. 4SS, 306 U. 

S. 640, 83 L.Ed. 1040. 

Iowa.—Kingery v. Donnell, 268 N.W. 

617, 222 Iowa 241. 

Preparation and sale of food 
Where bread containing glass was 
baked, bought and consumed in a 
particular state, law of such state 
was applicable in determining care 
required of baking company in pre¬ 
paring and selling bread, as respects 
company’s liability to consumer who 
was injured by eating bread.—Bis¬ 
son ette V. National Biscuit Co., C.C. 
A.Vt., 100 F.2d 1003. 

44. Iowa.—^Kingery vi Donnell, 268 
N.W. 617, 222 Iowa 241. 

[45. N.Y.—Poplar v. Bourjois, Inc., 
1 80 N.E.2d 334, 298 N.Y. 62. 
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determined by the law of the place where the in¬ 
jury occurred. The question whether particular 
conduct gives rise to a cause of action must be de¬ 
termined by the law of the place of the wrong,^^ 
but it has been held that the application of the 
standard of conduct must be made according to the 
law of the forum, since it is a procedural matter.'*'^ 

h. As to Eemedy and Procedure 

rr» an action in one state or jurisdiction for injuries 
caused by negiigence in another state or jurisdiction, 
the lex fori governs with respect to the nature and form 
of the remedy; and as a general rule such law also 
governs all matters of procedure and practice relating 
to such remedy. 

In an action in one state or jurisdiction for 
injuries caused by negligence in another state 
or jurisdiction, the lex fori, that is, the law of 
the forum, governs with respect to the nature and 
form of the remedy,'^® although it ma^’ differ ma¬ 
terially from the remedy established in the state 
or jurisdiction within which the cause of action 
arose,'*^ As a general rule such law also governs 


all matters of procedure and practice relating to 
such remedy,such as the pleading and proof, 
the trial,and the service of notice, as discussed 
infra § 180. The lex loci delicti, however, will gov¬ 
ern as to such matters where it is pleaded and 
proved as the law of the case;^® and, where the 
right of action for negligence is based on a for¬ 
eign statute, such statute will govern as to mat¬ 
ters of procedure, which under the terms of the 
statute constitute a part of the substantive right 
of action.54 Thus, where by statute a prima fa¬ 
cie case is made for plaintiff by proof of injury, 
without proof of negligence, a substantive right is 
conferred which governs the trial of the case in an¬ 
other state.55 

Evidence. In actions based on negligence the 
rules of evidence, in accordance with the rules gen¬ 
erally applicable in the case of a conflict of laws 
in matters of remedy, as distinguished from sub¬ 
stantive rights, will be supplied by the lex fori, that 
is, the law of the jurisdiction in which the relief is 
sought and these rules control such matters of 


Tynntediate pur chaser 

Question whether manufacturer 
owes duty of care to anyone other 
than its immediate purchaser is gov¬ 
erned by law of state in which injury 
occurred.—Poplar v. Bourjois, Inc., 
supra. 

46. XJ.S.—Moran v. Plttsburgh-Des 
Moines Steel Co.. C-C.A.Pa., 166 P. 
2d 908, certiorari denied 68 S.Ct. 
1516, 334 tJ.S. 846, 92 L.Ed. 1770. 
Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553, 135 Me. 512. 

N.O.—Baird v. Baird, 28 S.E.2d 225, 
223 >7.C. 729. 

Standard defined 

Where, by the law of the place of 
wrong, the liability-creating char¬ 
acter of the actor’s conduct depends 
on the application of a standard of 
care, and such standard has been 
defined in i>articular situations by 
statute' or judicial decision of the 
law of the place of the actor’s con¬ 
duct, such application of the stand¬ 
ard will be made by the forum.— 
Pilgrim v. MacGibbon, 47 N.E.2d 299, 
313 Mass. 290. 

47- B.C.—Tobin v. Pennsylvania R. 
Co., 100 P.2d 435, 69 App.D.C. 262, 
certiorari denied Pennsylvania R. 
Co. V. Tobin, 59 S.Ct. 488, 306 U- 
S. 640, 83 L.Ed. 1040. 

48. Conn.—Orr v. Ahem, 139 A. 691, 
107 Conn. 174. 

Iowa.—^Kingery v. Donnell, 268 N'.W. 
617, 222 Iowa 241—Redfem v. Red- 
fern, 236 N.W. 399, 212 Iowa 454. 
Me.—Pringle v. Gibson, 195 A. 695, 
IS’S Me. 297, rehearing denied 197 


A. 553, 135 Me. 512—Winslow v. 
Tibbetts, 162 A. 7S5, 131 Me. 318. 
Mich,—Edison v. Keene, 247 N.W. 

757, 262 Mich. 611. 

45 C.J. p 1047 note 15. 

48. N.H.—Connecticut Valley Lum¬ 
ber Co. V. Maine Cent. R. Co., 103 
A. 263, 78 N.H. 553. 

50. Ark.—St. Louis-San Francisco 
Ry. Co. V. Fowler. Ill S.W.2d 546, 
195 Ark. 122. 

Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241. 

Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553, 13-5 Me. 512—Winslow v. 
Tibbetts, 162 A. 785, 131 Me. 318. 
N.T.—Shaw V. Blainey, 277 N.T.S. 
466, 154 Misc. 495—Ferguson v. 
Harder, 252 N.T.S. 783. 141 Misc. 
466. 

N.C.—Baird v. Baird, 28 S.E.2d 225, 
223 N.C. 729. 

Ohio.—Collins v. McClure, 26 N.E.2d 
780, 63 Ohio App. 312. 

Tex.—Grandstaff v. Mercer, Civ.App., 
214 S.W.2d 133. 

45 C.J. p 1048 note 17. , 

Statute held, permissive 
A statute stating that the right 
of action for personal injury aris¬ 
ing out of negligence given by law 
of foreign state may be enforced in 
the state of enactment and stating 
that law of the forum should control 
procedural matters is permissive and 
is not operative to change local pro¬ 
cedure and cannot be used for recov¬ 
ery of that which is not permitted 
under local laws.—^Wells v. Irwin, D. 
C.Tex., 43 -F.Supp. 212, affirmed, C.C. 
A., 132 F.2d 316. ' 
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51. Iowa.—Kingery v. Donnell, 268 
N.W. 617, 222 Iowa 241, 

Me.—^Pringle v. Gibson, 195 A. 695, 
13i5 Me. 297, rehearing denied 197 
A. 553, 135 Me. 512—Winslow v. 
Tibbetts. 162 A. 785. 131 Me. 318. 
45 C.J. p 1048 note 18. 

52. Mass.—Smith v. Brown, 19 N-E. 
2d 732, 302 Mass. 432. 

Direction of verdict 

Mass.—Smith v. Brown, supra. 

Question of law or fact 

Mass.—Bresnahan v. Proman, 43 N. 

E.2d 836, 312 Mass. 97. 

Pa.—Singer v. Messina, 167 A. 583, 
312 Pa. 129, 89 A.L.R. 1271. 

58. Mo.—Riley v. Kansas City 
■Southern R. Co., 165 S.W. 1043, 256 
i Mo. 596. 

45 C.J. p 1048 note 23. 

54. XJ.S.—Central Vermont R. Co. v. 
White, Vt., 35 S.Ct. 865, 238 U.S. 
507, 59 L.Ed. 1433, Ann.Cas.l916B 
252. 

45 C.J. p 1048 note 24. 

55. Mo.—^Hiatt v. St. Louis-San 
JFrancisco R. Co., 271 S.W. 806, 308 
Mo. 77. 

56. Me.—iPringle v. Gibson, 195 A. 
695, 13'5 Me. 297, rehearing denied 
197 A. 563, 135 Me. 512—^Winslow 
V. Tibbetts, 162 A. 785, 131 Me. 318. 

Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714. 

Ohio.—Collins v. McClure, 26 N.B.2d 
780, 63 Ohio App. 312. 

45 C.J. p 1145 note 29. 

Conclusiveness of evidence 
Mass.—Smith v. Brown, 19 N-E. 2d 
732, 302 Mass. 432- 
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evidence as presumptions the burden o£ prov¬ 
ing the issues,unless the burden of proof is so 
inseparable from the cause of action as to be part 
of the substantive right the shifting of the bur¬ 
den of introducing or going forward with the evi¬ 
dence to overcome a prima facie case/0 the quan¬ 
tum or weight of evidence sufficient to place the case 
within the province of the jury,^l or to constitute 
a prima facie^^ case,^3 or requisite to sustain a re¬ 
covery and the admissibility or nonadmissibility 
of evidence.It has been held, however, that con¬ 
clusions to be drawn from the evidence in deter¬ 
mining whether or not a jury case has been made 
must be determined by the law of the place where 
the accident involved occurred and, where the 
evidential matters affect the right of action and do 
not relate merely to practice or procedure in the en¬ 
forcement of the right, the lex loci delicti con¬ 
trols.®'^ 

As between federal and state courts. There is no 
difference in the administration of the common law 
of negligence in the federal courts as distinguished 
from the common law of negligence in the state 
courts, but the law of negligence is the same in 
both,®^ although the determination in a given case 
of what the law of negligence is may be different in 
a federal court from that which prevails in a state 
court.® ^ 

§ 178. Conditions Precedent 

Conditions precedent to the right to maintain an ac¬ 


tion for injury or damage due to negligence must ordi¬ 
narily be compiled with before the action may be in¬ 
stituted. 

Conditions precedent to the right to maintain an 
action for injury or damage to person or property 
caused by negligence must, as a general rule, be 
performed or complied with before the action may 
be instituted^® 

§ 179. - Demand 

In the absence of statute, a demand is not necessary 
as a prerequisite to a suit for injuries to person or prop¬ 
erty caused by negligence. 

In the absence of statute, a demand is not neces¬ 
sary as a prerequisite to a suit for injuries to per¬ 
son or property caused by negligence.'^^ 

§ 180, - Notice of Injury and Claim 

a. Necessity 

b. Nature and purpose 

c. By whom given 

d. Form and sufficiency 

e. Service of notice 

a. N'ecessity 

Under some statutes, the giving of a prescribed no¬ 
tice of injury and claim is a condition precedent to the 
right to maintain an action for injury to person or prop¬ 
erty caused by the negligence of another. 

In the absence of statute, it is not necessary, as 
a condition precedent to an action for an injury to 
person or property caused by the negligence of an- 


57. Ga.—Richmond, etc., R. Co. v. 
Mitchell, 18 S.E. 290, 92 Ga. 77. 

45 C.J. p 1145 note 30. 

58. Ind.—Cleveland, etc., R. Co. v. 
Wolf, 128 N.E. 38, 695, 189 Ind. 585. 

4to C.J. p 1145 note 31. 

ContriTbntory neg-ligence 
Mass.—Gregory v. Maine Cent. R. 
Co., 59 N.E.2d 471, 317 Mass. 636, 
159 A.L.R. 714—Smith v. Brown, 
19 N.E.2d 732, 302 Mass. 432— 
Herman v. Sladofsky, 17 N.E.2d 
879, 301 Mass. 534. 

45 C.J. p 1145 note 31 [a]. 

Preedom from contrihutory aegli- 
gBYLCe 

Heh.—Olson v, Omaha & C. B. St. Ry. 

Co., 2-67 N.W. 246, 131 Neb. 94. 
58. XJ.S,—Central Vermont Ry. Co. 
V. White, Vt.. 35 S.Ct. 865, 238 U.S. 
507, 59 L.Ed. 1433, Ann.Cas.l916B 
252—Alcaro v. Jean Jordeau, Inc., 
C.C.A.N.J., 138 F.2d 767. 

N.H.—^Precourt v. Driscoll, 157 A. 
525, 86 N.H. 280. 78 A.L.R. 874. 

60. Ala.—^Helton v. Alabama Mid¬ 
land R. Co., 12 So. 276, 97 Ala. 275. 

Ga.—^Richmond, etc., R. Co. v. Mitch¬ 
ell. 18 S.E. 290, 92 Ga. 77. 

61. D.C.—^Tobin v. Pennsylvania R. 
Co., 100 F.2d 435. 69 App.D.C. 262. 


certiorari denied Pennsylvania R. 
Co. V. Tobin, 59 S.Ct, 488, 306 U. 
S, 640, 83 L.Ed. 1040. 

45 C.J, p 1145 note 

62. Iowa.—^Kingrery v. Donnell, 268 
N.W, 617, 222 Iowa 241. 

45 C.J. p 1145 note 33. 

63. Mo.—Wright v. Kansas City 
Structural Steel Co., 157 S.W.2d 
582, 236 Mo.App. 872. 

64. Kan.—Otey v. Midland Valley R. 
Co., 197 P. 203, 108 Kan. 755. 

45 C.J. p 1145 note 34. 

65. Ind.—Cleveland, etc., R. Co. v. 
Wolf, 138 N.E. 38, 695, 189 Ind. 
585. 

45 C.J. p 1145 note 35. 

66. Mo.—Moore v. East St. Louis & 
S. Ry. Co., App., 54 S.W.2d 767. 

67. Mass.—Lemieux v. Boston, etc., 
R. Co., 106 N.E. 992, 219 Mass. 399. 

45 C.J. p 1048 note 26. 

68. N.O.—Saunders v. Southern R. 
Co., 83 S.E. 573, 167 N.C. 375, 381. 

45 C.J. p 1048 note 28. 

69. tr.S. —New York Cent. R. Co. v. 
Lockwood, 17 Wall. 357, 21 L.Ed. 
627. 

70. IJ.S^—Osborne v. Salvation 

Army, C.C.A.N.T., 107 F.2d 929. 
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Statute held directory 

The clause of the amendment to 
the section of the law relating to 
the protection of window cleaners 
providing that no person shall clean 
any window of a public building from 
the outside unless the equipment and 
safety devices required are provided 
for his protection and used by him 
should not be construed as a condi¬ 
tion of the right to recover for in¬ 
juries sustained in window cleaning, 
and, as far as it affects a workman's 
right of action, the clause should be 
interpreted as directory and not man¬ 
datory.—Osborne v. Salvation Army, 
supra. 

Settlement of accounts 

Where tenant had been injured 
through negligence of landlord while 
they were engaged in cutting wood 
on shares, tenant was not deprived 
of a present remedy in tort and 
obliged to await settlement of sup¬ 
posed accounts of simple relation¬ 
ship between parties.—Alderman v. 
Noble, 4 N.E.2d 619, 296 Mass. 30. 

71. D.C.—Estes v. Nicola, 13 F.2d 

287, 56 App.D.C. 315. 

Me.—Steams v. Atlantic, etc., R. Co., 

46 Me. 95. 
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other, to notify defendant of the existence or cir¬ 
cumstances of the injury and of plaintiffs claim to 
damages thereforJ^ in some jurisdictions, how¬ 
ever, statutes have been enacted which, in imposing 
liability for such injuries, exprcssl}' provide for the 
giving of a prescribed written notice with respect 
to time and place of, and acts of negligence which 
caused, the injury and of the claim to damages 
thereforJ3 Under such statutes, unless the fail¬ 
ure to give the required notice is excused, or de¬ 
fendant has waived or is estopped to assert his right 
to the notice, the giving of such notice is a condi¬ 
tion precedent to the right to maintain an action for 
such injuries;"'* and this rule applies in one state, 
in an action based on a statute of another state, 
which requires such notice.’^^ The necessity of giv¬ 
ing notice within the statutory period is not affected 
by a statute prescribing the time within which an 
action may be brought against an administrator of 
a deceased tort-feasor.'^® A statute requiring such 
notice in all actions to recover damages for person¬ 
al injuries applies to an action for damages for 
breach of an implied contract to exercise skill and 
care.'^’^ 

Under some statutes, where a person is injured 
because of the defective condition of premises by 
reason of the presence of snow or ice, notice to the 
o-wTier of such injury within a prescribed time 
thereafter is a condition precedent to the right to 


maintain an action for such injury.'^® Such a stat¬ 
ute has been held to apply to defective conditions 
existing on areas which are provided for persons 
to walk on,*^^ such as walks leading from a build¬ 
ing to a street,^® and outside stairways and plat- 
forms.si It is not, however, limited to defective 
conditions located in areas used for foot travel, 
but applies to all snow and ice made the basis of 
an action, whether inside or outside a building, 83 
and whether of natural or artificial origin.84 The 
statute has no application, however, to an injury 
caused by being struck by snow or ice through mis¬ 
feasance and which does not arise from a defective 
condition of the premises.®® 

A statute requiring a prescribed notice as a con¬ 
dition to an action for injuries to person or prop¬ 
erty caused by negligence does not include an ac¬ 
tion for injuries to a relative right,®® and, there¬ 
fore, has been held not to apply to an action by a 
husband to recover damages, consisting of the loss 
of the services and medical expenses resulting to 
him from personal injuries to his wife.®'^ 

Excii^es. A failure to give the required notice 
does not constitute a defense where there is a rea¬ 
sonable excuse for the want of it, and no prejudice 
has resulted to defendant,®® as where, under some 
statutes, it is impossible for the person injured, be¬ 
ing mentally and physically disabled, to give the no¬ 
tice either by himself or through another.®^ Such 


72m Ala.—Birmingham R., etc., Co. 
V. Wildman, 24 So. 548, 119 Ala. 
547. 

45 CJ. p 1049 note 33. 

73. Mass.—^DePrizio v. P. W. Wool- 
worth Co., 196 X.E. 910, 291 Mass. 
143. 

ITot retroactive 

Unless clearly so intended, such a 
statutory provision- is not retroac¬ 
tive, and does not require such no¬ 
tice as to injuries which occurred 
before the statute took effect. 

Mass.—McNamara v. Boston, etc,, R. 

Co., 104 N.E. 285, 216 Mass. 506. 
Wash.—Homer v. Pierce County, 191 
P. 396, 111 Wash. 386. 

74. U.S.—Krisor v. Watts, B.C.Wis., 
61 F.Supp. 845. 

Wis.—^Boucha v. Mayer, 25 N.W.2d 
80, 249 Wis. 458—Manas v. Ham¬ 
mond, 257 N.W. 189, 216 Wis. 285. 
45 C.J. p 1049 note 37. 

Commencement of action as notice 
see infra* subdivision d (2) of this 
section. 

75. III.—^Pullman Co. v, Woodfolk, 
121 Ill.App. 321. 

Mo.—Husted v. Missouri Pac. R. Co., 
128 S.W. 282, 143 Mo.App. 623. 

76. Wis.—Manas v, Hammond, 2557 
N.W. 139, 216 Wis. 285. 


77. Wis.—Klingbeil v. Saucerman, 
160 N.W. 1051, 165 Wis. 60, 62, 1 
A.L.R. 1311. 

45 C.jr. p 1049 note 39. 

78. Mass,—^Walsh v. Riverway Drug 
Store, 41 N.E.2d 8, 311 Mass. 326 
—Regan v. Atlantic Refining Co., 
23 N.B.2d 869, 304 Mass. 353— 
Klein v. Boston Elevated Railway, 
200 N.E. 6, 293 Mass. 238. 

79. Mass.—^DePrizio v. P. W. Wool- 
worth Co., 196 N.E. 910, 291 Mass. 
143. 

80. Mass.—DePrizio v. P. W. Wool- 
worth Co., supra. 

81. Mass.—^DePrizio v. P. W. Wool- 
worth Co., supra. 

82^ Mass.—^DePrizio v. P. W. Wool- 
! worth Co., supra. 

83- Mass.—DePrizio v. F. W. Wool- 
worth Co., supra. 

“Premises” constroed 

Statute requiring notice of injury 
resulting from snow or ice to per¬ 
sons founded on defective condition 
of their “premises” was held to re¬ 
quire notice to proprietor of store 
when customer slipped on snow and 
was injured while going up interior 
stairs from basement to the street 
floor, since the word “premises” com¬ 
prises the inside as well as the out- 
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Side of buildings.—^DePrizio v. P. W. 
Woolworth Co., supra. 

84. Mass.—^Whalen v. Railway Exp. 
Agency, 73 N.E.2d 740, 321 Mass. 
382—DePrizio v. P. W. Woolworth 
Co., 196 N.E. 910, 291 Mass. 143. 

85. Mass.—Mallen v. James A. Hou¬ 
ston Co., 97 N.E. 772, 211 Mass. 
298. 

Snow and ice tortiously thrown 

The statute does not apply to an 
action for injuries to a pedestrian 
struck by snow and ice tortiously 
thrown from a buildin^T by the own¬ 
er’s employees, engaged in removing 
an accumulation of snow and ice.— 
Mallen v. James A. Houston Co., su¬ 
pra. 

86. Conn.—Cronan v. New York, etc., 
R. Co., 74 A. 881, 82 Conn. 611— 
Peck V. Fair Haven, etc., R. Co., 58 
A. 757, 77 Conn. 161. 

87. Conn.—Cronan v. New York, etc., 
R. Co., 74 A. 881, 82 Conn. 5ll— 
Peck V. Pair Haven, etc., R. Cowf 
58 A. 757, 77 Conn. 161. 

88. Mass..^—Oogan v. Burnham, 56 N. 
E. 585, 175 Mass. 391. 

45 C.J. p 1049 note 43. 

89. Mass.—Ledwidge v. Hathway, 
49 N.H 656, 170 Mass. 348. 

45 C.J. p 1049 note 44. . 
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disability, however, does not excuse the failure to 
give notice in an action by another on behalf of the 
person injured, while the disability continues, un¬ 
der a statute which merely extends the time for giv¬ 
ing notice until after the disability is removed.^O 
It has also been held that the requirement of notice 
is not affected by a failure to have an administra¬ 
tor of a deceased tort-feasor appointed within the 
statutory period.^^ 

Waiver or estoppel. Although the requirement of 
notice is in the nature of a limitation of the right 
to sue, as discussed infra subdivision b of this sec¬ 
tion, unless the statute absolutely prohibits a suit 
without the required notice having been given, 
the right to such notice may be waived by defend¬ 
ant, by his manifesting such an intention, by either 
words or acts,^^ ^ls by failing to object to the want 
of notice by demurrer, answer, or otherwise or 
he may be estopped to assert his right thereto.^5 
Such waiver or estoppel, however, does not arise 
from the mere fact that defendant manifests a 
willingness to settle the case and negotiations are 
had between the parties to that end, but no attempt 
is made to comply with the statute requiring no¬ 
tice,^® 

Second action. A statute which permits plaintiff, 
who has brought an action against the wrong de¬ 
fendant within the statutory period of limitation, to 
commence a new action against the right defend¬ 
ant within a prescribed period thereafter does not 

90. Wash.—^ITelson v. Toung-Cole 
Lumher Co., 107 P. 873, 58 Wash. 

66. 

45 C.J. p 1049 note 4i5. 

91. Wis.—Manas v, Hammond, 257 
N.W. 139, 21*6 Wis. 285. 

92. Iowa.—Starling v. Bedford, 62 
N.W. 674, 94 Iowa 194. 

Notice of injury by defective high¬ 
way not waivable see Highways § 

275 a. 

93. N.T.—Dailey v. Stoll, 105 N.B. 

87, 211 NT.Y. 74. 

45 C.J. p 1049 note 49. 

Waiver of defects in notice see in¬ 
fra subdivision d of this section. 

Facts not showing waiver 

(1) Misrepresentations made by 
defendant’s agents in obtaining a 
release, having no reference to the 
matter of notice, was not a waiver 
of notice, where there was ample 
time to give notice after plaintiff dis¬ 
covered the fraud or mistake.— 

Burkhardt v. Northern States Pow¬ 
er Co., 231 N.Ww.239, 180 Minn. 660, 
applying Wisconsin statute. 

(2) Other facts see 45 C.J. p 1049 
note 49 [bj. 

94. U.*S.—^Welsh v. Barber Asphalt 


dispense with the necessity of notice being given to 
the proper defendant or his agent within the period 
prescribed therefor,especially where such statute 
further provides that, if in the original action no¬ 
tice of the claim had been given to an agent of 
the party made defendant in the new action, such 
notice will be sufficient.^>8 

b. iNTature and Purpose 

While a requirement of notice of injury is not a 
statute of limitation in a technical sense, it is in the na¬ 
ture of such a statute. 

The notice of injury required by statute, dis¬ 
cussed supra subdivision a of this section, is not 
a condition precedent to a cause of action for neg¬ 
ligence;®^ nor does it create a liability on the part 
of the owner it is a condition or limitation on the 
right to maintain an action for damages therefor.^ 
While it is not a statute of limitation in a techni¬ 
cal sense, it is in the nature of such a statute,8 
but differs therefrom in that it requires a prelimi¬ 
nary notice to be served instead of fixing the time 
within which an action shall be begun.'^ 

The object or purpose of requiring such a notice 
is to apprise defendant of the injury within a rea¬ 
sonable time after its occurrence and afford him 
timely opportunity to examine into the circumstanc¬ 
es and preserve evidence for his defense.^ 

c. By Whom G-iven 

The notice of Injury must be given by, or In behalf 

98. Conn.—Coletti v. Connecticut 
Co., supra. 

99. Wis.—Maurer v. Northwestern 
Iron Co., 138 N.W. 636, 151 Wis. 
172. 

1. Mass.—Regan v. Atlantic Refin¬ 
ing Co., 44 N.E.2d 669, 312 Mass. 
302—^DePrizio v. P. W. Woolworth 
Co., 196 N.E. 910, 291 Mass. 143. 

2. Mass.—Regan v. Atlantic Refin¬ 
ing Co., 44 N.E.2d 669, 312 Mass. 
302—DePrizio v. P. W. Woolworth 
Co., 196 N.E. 910, 291 Mass. 143. 

Wis.—Manas v. Hammond, 257 N.W. 
139, 216 Wis. 285—Maurer v. 

Northwestern Iron Co., 138 N.W. 
636, 151 Wis. 172. 

Minn.—Burkhardt v. Northern 
States Power Co„ ‘231 N.W. 239, 
180 Minn. 560. 

Wis.—Manas v. Hammond, 257 N.W. 

139, 216 Wis. 285. 

45 C.J. p 1050 note 66. 

4. Wis. — Klingbell v. * Saucerman, 
160 N.W. 1051, 165 Wis. 60, 1 A.D.R. 
1311. 

45 C.J. p 1050 note 67. 

5. Wis.—^Manas v. Hammond, 267 
N-W. 139, 216 Wis. 285. 

45 C.J. p 1050 note 68. 


Pav. Co., Or., 167 P. 465, 93 C.C.A. 
101 . 

45 C.J. p 1050 note 50. 

95. Wis.—Maurer v. Northwestern 
Iron Co., 138 N.W. 636, 151 Wis. 
172. 

45 C.J. p 1050 note 51. 

96. Wis.—^Lockman v. Steensland, 
183 N.W. 676, 174 Wis. 570. 

Settlement 

(1) Negotiations for settlement of 
claim for personal injuries and set¬ 
tlement thereof evidenced by a re¬ 
lease did not amount to waiver of 
such notice by defendant or estop 
defendant from relying on plaintiff's 
failure to serve such notice where 
there was no claim of fraud.—Olson 
V. Stella Cheese Co., 35 N.W. 2d 220, 
254 Wis. 62. 

(’2) The fact that defendant fur¬ 
nished medical and surgical aid to 
plaintiff for a short time after the 
accident, and then made a settle¬ 
ment with him, was not a waiver of 
the notice required by statute.— 
Burkhardt v. Northern States Pow¬ 
er Co., 231 N.W. 239. 180 Minn. 660, 
construing Wisconsin statute. 

97. Conn.—Coletti v. Connecticut 

Co., 134 A. 248, 105 Conn. 94. , 
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of^ the person who claims damages for the alleged negli¬ 
gence and brings suit therefor. 

The notice of injury must be given by, or in be¬ 
half of, the person who claims damages for the al¬ 
leged negligence and brings suit therefor.® It may 
be given in claimant's behalf by his authorized agent 
or attorney,'^ and, when so given, the notice should 
show that fact on its face.^ It must be signed b^" 
the person injured or by someone in his behalf;^ 
but it is not necessary that it should say in express 
terms that it is signed on behalf of the person 
claiming damages, if that fact can be gathered from 
its terms.^® Where, however, the statute docs not 
require the notice to be signed by any person, the 
fact that a notice served by the injured party is 
signed by his attorneys without describing them¬ 
selves as such is immaterial.^i 

An infant is required to give notice of his injury, 
under a statute requiring notice to be given by, or 
on behalf of, any person injured, which case 
the notice may be given in his behalf by the infant's 
parent, or guardian, or other person.^^ 

By executor or administrator; beneficiary. In 
the absence of a provision therefor, a statute re¬ 
quiring notice of the injury to be given by, or on 
behalf of, the person injured does not require that 
such notice shall be given as a condition precedent 
to an action by an executor or administrator for an 
injury which resulted in death.i^ It has been held, 
however, that notice in such a case may be given 
by the executor or administrator,or by one of 
the beneficiaries of the estate to whom the damages 
will accrue;^® but not by a stranger to the estate.^*^ 
Where, in case of the death of a person injured 
without notice having been given, the statute pro¬ 


vides for notice to be given by the executor or ad¬ 
ministrator within a specified period after his ap¬ 
pointment, the right to give such notice does not 
become vested in the executor or administrator un¬ 
til he is appointed,^^ and notice given by his attor¬ 
ney on his behalf before such appointment is insuf- 
ficientT^ 

By husband or wife. In case of injuries by neg¬ 
ligence to a married woman, a notice by her alone 
is sufficient to support her action for damages there¬ 
for ;20 and such a notice is not rendered ambigu¬ 
ous or ineffective because her husband signs it with 
her,2i Her claim for damages is also covered by 
a notice given by the husband which claims dam¬ 
ages on her behalf,^2 as where it claims damages for 
injuries to both;23 and, if it can be gathered from 
the terms of the notice that it was signed by the 
husband on behalf of the wife, it is not necessary 
that it should say, in express terms, that it is so 
signed.2^ Her claim, however, is not included in 
a notice by the husband which claims damages to 
himself for the injuries to his wife, but says nothing 
of her claim for damages.25 It has been held that 
the husband's claim, in such a case, for consequen¬ 
tial damages arising from the wife's injuries is not 
covered by a notice by the wife which claims dam¬ 
ages only for injuries to herself,2® but that he must 
give the statutory notice in order to maintain an 
action for his loss thus sustained.^^ On the other 
hand, however, it has been held that, where the stat¬ 
ute does not expressly provide that notice shall be 
given by the injured person, notice given by a wife, 
of the injury to her is sufficient to enable her hus¬ 
band to maintain an action for the loss of her serv¬ 
ices and medical expenses from such injury, with¬ 
out an additional notice being given by him.28 


13. "Wis.—^Hoffmann v. Milwaukee 
Electric R., etc., Co., supra, 

4io C.J. p 1050 note 66. 

14- U.S.—Missouri Pac. R. Co. v. 
Earussi. Ill., 161 P. 66, 71, 88 C.C. 
A. 230. 

45 C.J. p 1050 note 67. 

15. Wis.—Carpenter v. Rolling', 83 
N.W. 053, 107 Wis. 559—Parish v. 
Eden, 22 N.W. 399, 62 Wis. 272. 

16. Wis.—Carpenter v. Rolling', 83 
N.W. 953, 107 Wis. 559—Parish v. 
Eden, 22 N.W. 399, 62 Wis. 272. 

17. Mass.—^Lukkonen v. Fore River 
Shipbuilding- Co.. 84 N.E. 299, 197 
Mass. 686, 

la Mass.—O’Neil v. Squire, 119 N.E. 

797, 230 Mass. 294. 

45 C.J. p ID'S! note 71. 


20 . Vt.—Church v. Westminster, 45 
Yt. 380. 

21 . Conn.—^Dean v. Sharon, 45 A. 
963, 72 Conn. 667. 

22 . Mass.—^Hig-gins v. North And¬ 
over, 47 N.E. 8 . 0 , 168 Mass. 251, 253. 

45 C.J. p 10'51 note 76. 

23. Mass.—Carberry v. Sharon, 43 
N.E. 912, 166 Mass. 32. 

24. Mass.—Higgins v. North And¬ 
over, 47 N.E. 85, 168 Mass. 251— 
Carberry v. Sharon, 43 N.E. 912, 
166 Mass. 32. 

25. Me.—Keller v. Winslow, 24 A. 
796, 84 Me. 147—Hubbard v. Fay¬ 
ette, 70 Me. 121. 

26. Wis.—McKeague v. Green Bay, 
82 N.W. 708, 106 Wis. 577. 

46 C.J. p 1061 note 79. 


6. Mass.—Erickson v. Buckley, 120 
N.E. 126, 230 Mass. 467. 

46 C.J. p 1050 note 60. 

7. Wash.—^Nelson v- Young-Cole 
Lumber Co., 107 P. 873, 58 Wash, 
66 . 

45 C.J. p 1050 note 61. 

a Wis.—McKeague v. Green Bay, 
82 N.W. 708, 106 Wis. 577. 

4*5 C.J. p 1050 note 62. 

a Mass.—DePrizio v. P. W. Wool- 
worth Co., 196 N.E. 910, 291 Mass. 

“ 143. 

10. Mass.—Meniz v. Quissett Mill, 
104 N.E. 286, 216 Mass. 552. 

45 C.J. p 1050 note 63. 

11. Wis.—Teegarden v. Caledonia, 6 
N.W. 875, 50 Wis. 292. 

12. Mass.—^Madden v. Springfield, 
131 Mass. 441. 

Wis.—Hoffmann v. Milwaukee Elec¬ 
tric R., etc., Co.. 106 N.W. SOS, 127 
Wis. 76. 


12. Mass.—Lufckonen v. Fore River 
Shipbuilding Co., 84 N.E. 299, 197 
Mass. 686. 

45 C.J. p 1051 note '72. 
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27. Mass.—^Erickson v. Buckley, 120 
N.E. 126, 230 Mass. 467. And see 
cases supra note 79. 

2a Conn.—^Peck v. Fair Haven, etc., 
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d. Form and Sufficiency 

(1) In general 

(2) Commencement of action as notice 

(3) Amended or new notice 

(1) In General 

The notice of Injury ordinarily must be In writing, and 
must describe with reasonable certainty the time, place, 
cause, and circumstances of the negligence causing the 
injury or damages. 

The notice of injury ordinarily must be in writ¬ 
ing,and must describe with reasonable certainty 
and distinctness the time, place, cause, and circum¬ 
stances of the negligence causing the injury or dam- 
ages.3<^ It should show that it is intended as the 
foundation of that kind of a right of action to which 
a notice is a condition precedent.^! Under some 
statutes, the notice must set forth the name or de¬ 
scription of the person injured,^^ the nature of the 
injuries sustained,a claim for damages for the 
injury sustained,that the damage was caused by 
defendant,35 and that satisfaction is claimed from 
him.36 Negotiations for settlement of a claim, or 
even a settlement evidenced by a release, have been 
held not a substitute for the required statutory no- 
tice.^'^ Such a statutory notice, however, is not to 
be construed with technical strictness, and techni¬ 
cal accuracy or language is not requiredit is 
sufficient if enough appears from it to show that it 
is intended as the basis of a claim for damages 
against defendant,^^ and for the purpose of fixing a 
right of action in favor of the person by whom or 
in whose behalf it is made.^^ 


Where the liability of defendant under the com¬ 
mon law and under the statute is different, the no¬ 
tice, in order to permit the bringing of an action 
under the statute, should be sufficient to apprise de¬ 
fendant that liability is claimed because of the stat¬ 
ute and under its provisions.**^ The word '"cause, 
as used in a statute requiring notice of the cause of 
the injury, may refer to the physical cause or to the 
particular act of omission or commission which un¬ 
der the law is a breach of defendant’s duty,^^ and, 
where the statute contemplates that the notice shall 
be given by the injured person himself, it will be 
sufficient if it contains an honest and fairly accurate 
statement of the physical cause of the injury.*^ A 
notice is not insufficient because it states several al¬ 
ternative acts of negligence as the cause of the in¬ 
jury.^* 

A lawye/s letter is a sufficient notice if enough 
appears therefrom to show that it is intended for 
the purpose of fixing a right of action and as the 
basis of a claim in behalf of the person injured 
but such a letter which merely tells defendant that 
a claim has been placed in his hands for adjustment 
is insufficient.*^ 

Effect of defects. Under some statutes a notice 
is not vitiated by a mere defect or inaccuracy there¬ 
in, which does not prejudice defendant, and which 
is not for the purpose of misleading him.**^ It has 
been held that defects in the notice as to the time, 
place, and cause of the injury cannot be supplied by 
oral statements.*^ 


R. Co., 58 A. 757, 77 Conn. 161, 
165. 

45 C.J. p 1051 note 81. 

29. Mass.—Walsh v. Riverway Drug¬ 
store, 41 N.E.2d 8, 311 Mass. 326 
—^Regan v. Atlantic Refining- Co., 
23 N.E.2d 869, 304 Mass. 353—Klein 

V. Boston Elevated Railway, 200 
N.E. 6, 293 Mass. 238—^DePrizio v. 
F. W. Woolworth Co., 136 3^.E. 
910, 291 Mass. 143. 

45 C.J. p 1051 note 83. 

30. Mass.—^Walsh v. Riverway Drug 
Store, 41 N.E.2d 8, 311 Mass. 326— 
Regan v. Atlantic Refining Co., 23 
Isr.E.2d 869, 304 Mass. 353—^KUein v. 
Boston Elevated Railway, 200 IST.E. 
6, 293 Mass. 238—^DePrizio v. F. 

W. Woolworth Co., 196 IST.E. 910, 
291 Mass. 143. 

45 C.J. p 1051 note 84. 

31. Mass.—^DePrizio v. F. W. Wool- 
worth Co., supra. 

Expressing hope or desire 
Notice of injury which merely ex¬ 
pressed a hope or desire that defend¬ 
ant would make some contribution 
toward medical expense ensuing 


from injury is insufficient to consti¬ 
tute written notioe required by stat¬ 
ute as condition precedent to main¬ 
taining action for injuries against 
defendant.—^DePrizio v. F. W. Wool- 
worth Co., supra. 

32. Mass.—^DePrizio v. F. W. Wool- 
worth Co., supra. 

45 C.J. p 1051 note 86. 

33. Me.—Colby v. Pittsfield. 95 A. 
1, 113 Me. 507. 

45 C.J. p 1051 note 85. 

34. Mass.—^DePrizio v. F. W. Wool- 
worth Co.. 196 N.E. 910, 291 Mass. 
143. 

35. Wis.—^Hardt v. Chicago, etc., R. 
Co., 110 N.W. 427, 130 Wis. 512. 

45 C.X p 1051 note 87. 

36. Wis.—Uhlenberg v. Milwaukee 
Gas Light Co., 119 N.W. 810, 138 
Wis. 148. 

45 C.J. p 1051 note 88. 

37. Wis.—Olson v. Stella Cheese 
Co., 35 N.W.2d 220. 254 Wis. 62. 

36. Wis.—McKeague v. Green Bay, 
82 N.W. 708, 106 Wis. 577. 

45 C.J. p 1051 note 89. 
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39. Wis.—McKeague v. Green Bay, 
supra. 

45 C.J. p 1051 note 90. 

40. Mass.—Erickson v. Buckley, 120 
N.E. 126, 230 Mass. 467. 

45 C.X p 1052 note 91. 

41. N.Y.—Chisholm v. Manhattan 
R. Co., 101 N.Y.S. 622, 116 App. 
Div. 320. 

42. N.Y.—Valentino v, Garvin Mach. 
Co., 123 N.Y.S. 959, 139 App.Div. 
139. 

43. N.Y.—^Valentino v. Garvin Mach. 
Co., supra. 

44. U.S.—U. S. Gypsum Co. v. Sli- 
wienska, N.Y., 183 F. 688, 106 C.C. 
A 36. 

45. Mass.—^Meinz v. Quissett Mill, 
104 N.E. 286, 216 Mass. 552, 

46. Mass.—McNamara v. Boston, 
etc., R. Co., 104 N.E. 285, 216 Mass. 
506. 

45 C.X p 1052 note 97. 

47. Wis.—Spote v. Aliota, 37 N.W.2d 
31, 254 Wis. 403. 

48. Mass.—Roberts v. Douglas, 2 N. 
E. 775, 140 Mass. 129. 
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Waiver of defects. Defects and irregularities in 
the notice of injury may be waived by words or acts 
on the part of defendant,as where he fails prop¬ 
erly to object thereto,or where, under some stat¬ 
utes, on the notice given being insufficient, he fails 
to demand further notice within a specified time 
after service of the original notice.^l Howei-er, the 
fact that the notice, when offered in evidence, is 
received without objection does not constitute a 
waiver of material defects therein, or of the right 
to take advantage of such defects later in the course 
of the trial, since the notice may be prima facie 
sufficient, and yet may be shown by the evidence 
to be doubtful or even insufficient.^^ 

(2) Commencement of Action as Notice 

While some Jurisdictions the necessity of notice 
is not obviated by the fact that the action is commenced 
and a complaint served within the statutory period, in 
others, where the action is commenced within the period 
prescribed for the giving of notice and a complaint is 
filed, the requirement of notice Is sufficiently complied 
with. 

It has been held that, since the giving of notice 
of injury is an essential condition precedent to the 
right to maintain an action under the statute, the 
necessity of such notice is not obviated by the fact 
that the action is commenced and service of a com¬ 
plaint is made within the statutory notice period 
and, especially where defendant's liability under the 
common law and under the statute is different, the 
service of a complaint alleging common-law neg¬ 
ligence is not a sufficient notice to entitle plaintiff 
to recover under the statute.54 On the other hand. 


it has been held that, since the purpose of requiring 
such notice is to afford defendant an opportunity to 
preserve evidence for his defense, where the action 
is commenced within the period prescribed for the 
giving of such notice and a complaint is filed set¬ 
ting out the facts, it constitutes a sufficient compli¬ 
ance with the requirement of notice and dispenses 
wdth the necessity of any other notice, 55 although 
the action is afterward dismissed.55 

In some jurisdictions the statutes expressly pro¬ 
vide that notice is not required where the action is 
commenced and complaint is filed within a specified 
period ;57 and, where a complaint is served within 
the time prescribed, such act is a full compliance 
with the statute, and in fact takes the case out of 
the operation of the statute, in so far as it relates to 
the service of notice of an injury.58 This rule ap¬ 
plies, although the original action is dismissed and 
the later action is not brought until after the expira¬ 
tion of the period prescribed for giving the notice.59 
A complaint so filed, however, is not a mere sub¬ 
stitute for the notice,and, where the original ac¬ 
tion is dismissed, it is not essential that the previous 
complaint should allege the same ground of negli¬ 
gence as that on which recovery is obtained in a 
subsequent action.51 

(3) Amended or New Notice 

Where the statute provides that, if a notice is defec¬ 
tive, defendant may, within a specified time after service 
thereof, demand a further or amended notice, such 
amended notice relates back and takes the place of the 
original notice. 


49. N.y. —'Heffron v. Lackawanna 
Steel Co., 105 N.T.S. 429, 12l App. 
Div. 35, affirmed 88 N.E. 1121, 194 
N.T. 598. 

Wis.—Maurer v. Northwestern Iron 
Co., 138 N.W. 636, 151 Wis. 172. 

50. Wash.—Berger v. Metropolitan 
Press Printing Co., 104 P. 617, 55 
Wash. 422. 

45 C.J. p 1052 note 3. 

51. N.T.—Spaguis v. American Lo¬ 
comotive Co., 148 N.T.S. 377. 

Oouater notice not req.Tiired 
Where a notice contains defects 
so glaring as to render it insufficient 
and not within the curative clauses 
of a statute, it does not require a 
counter notice from defendant.—I>e- 
Prizio V. F. W. Woolworth Co., 19$ 
N.E. 910, 291 Mass. 143. 

52. Vt.—Parker v. Pittsfield, 92 A. 
24, S8 Vt. 155. 

53. Ill.—^Erford v. Peoria, 82 N-E. 

374, 229 III. 54$. , 

45 C.J. p 1062 note 7. | 

Notice as condition precedent to I 


maintaining action see supra sub¬ 
division a of this section. 

54. N.Y.—Chisholm v. Manhattan R. 
Co.. 101 N.T.S. 622, 116 App.Div. 
320. 

55. Mo.—Lessenden v. Missouri Pac. 
R. Co., 142 S.W. 332, 238 Mo. 247, 
writ of error dismissed 32 S.Ct. 
838, 225 U.S. 696, 56 L.Ed, 1262. 

45 CJ. p 1052 note 10. 

Object or purpose of notice see supra 
subdivision b of this section. 

56. Mo.—^Lessenden v. Missouri Pac. 
R. Co., supra. 

57. Wis.—^Doucha v. Mayer, 25 N.W. 
2d 80, 249 Wis. 453. 

Several defendants 

In action against several defend¬ 
ants for injury where no notice 
thereof was served on any of de¬ 
fendants within two years of acci¬ 
dent as required by statute but a 
summons and complaint were served 
on insured and other defendants and 
a summons was served on liability 
insurer within statutory period, but 
no -complaint was served until after 
such period, statute was sufficiently 

864 


complied with.—Doucha v. Mayer, 
supra. 

Defective service on. defendant’s fa¬ 
ther 

Actions were held barred by limi¬ 
tations, where there was no proper 
service of summons or written no¬ 
tice served on defendant within stat¬ 
utory period, notwithstanding defec¬ 
tive service of summons on defend¬ 
ant’s father within such period.— 
Caskey v. Peterson, 263 N.W. 658, 
220 Wis. 690. 

58. Wis.—^Wawrzyniakowski v. 

Hoffman, etc., Mfg. Co., 131 N.W. 
429, 146 Wis, 153. 

45 C.J. p 1052 note 13. 

59. Wis.—Odegard v. North Wiscon¬ 
sin Lumber Co., 110 N.W. 809, 130 
Wis. 659. 

60. Wis.—Wawrzyniakowski v. 

Hoffman, stc., Mfg. Co., 131, N.W. 
429, 146 Wis. 153. 

61. Wis.—^Wawrzyniakowski v. 

Hoffman, etc., Mfg. Co., supra— 
Odegard v. North Wisconsin Lum¬ 
ber Co., 110 N.W. 809, 130 Wis. 
669. i 
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Where the statute provides that, if a notice is de¬ 
fective, defendant may, within a specified time after 
service thereof, demand a further or amended no¬ 
tice, such amended notice relates back and takes the 
place of the original notice,as far as it is incon¬ 
sistent therewith.®^ Plaintiff, however, may begin 
his action as soon as the original notice is served, 
and need not discontinue and commence a new ac¬ 
tion after the service of the amended notice.^5 
Since the purpose of such a notice is to give defend¬ 
ant an opportunity to investigate the claim before 
suit, the notice cannot be so amended by order of 
court as to give the required information after suit 
is brought.®® 

e. Service of Notice 

Statutes providing for the service of notice must be. 
complied with with respect to the manner and time with¬ 
in which service must be made. 

Where the statute requiring notice specially pro¬ 
vides for service thereof, the requirements of the 
statute must be complied with as to the manner®'^ 
and time within which such service must be made.®® 
A provision of the statute that such notice may be 
given in the manner required for the service of a 
summons is permissive only,®^ and, where defend¬ 
ant is a corporation, a delivery of the notice to a 
general officer thereof, or to an agent having a gen¬ 
eral authority to act for it in the matter, is suffi¬ 
cient*^® 

Notice by, or to, administrator. Under some stat¬ 
utes, where the person injured dies of the injuries 
without having given the required notice, his ad¬ 
ministrator is allowed a specified period after his 
appointment in which to give the notice, and, if a 
notice is not given by the administrator within such 


period, it is insufficient,*^1 although it is given with¬ 
in the period in which the injured person might have 
given the notice had he lived.The statute pro¬ 
viding as to the time for serving notice has been 
held not affected by a statute providing for com¬ 
mencement of an action within a' specified period 
after appointment of an administrator.*^® 

Where action is brought wider a foreign statute 
which requires notice of the action, the mode of 
service of such notice is a matter of procedure 
which is governed by the law of the forum,*^^ and, 
although the statute prescribes a mode of service of 
the notice where suit is brought in that state, such 
mode of service need not be followed as a pre¬ 
requisite to bringing the action in another state, 
and, if the notice is served in such a way as will 
be binding on defendant under the law of the state 
where the action is brought, it is sufficient*^® 

§ 181. Defenses 

Various matters have been held to constitute or not 
to constitute valid defenses to actions to recover damages 
for injuries resulting from negligence. 

Where the application of a general rule defining 
‘ffiegligence’^ will be modified by the presence of 
unusual or extraordinary circumstances, the exist¬ 
ence of such conditions is a matter of defense. 
Ignorance of the law will not relieve one from the 
legal consequences of his wrongful or negligent 
acts;*^® and one who sanctions and encourages an 
act of negligence may not recover for it.*^® It has 
been held that the defenses to a cause of action 
based on willful and wanton conduct and a cause of 
action based on negligence may not be the same.®® 

In actions to recover damages for injuries re¬ 
sulting from negligence it constitutes a good de- 


62. N.T.—Spag-uis v. American Lo¬ 
comotive Co., 148 N.T.S. 377. 

63. N.T.—Fitzgerald v. Brooklyn 
Inst, of Arts, etc., 162 N.X.S. 625, 
175 App.Div. 554—Oswald v. Un¬ 
derpinning, etc., Co., 144 N.X.S. 
843, 159 App.Div. 684. 

64:. N.X.—Oswald v. Underpinning, 
etc., Co., supra—Spaguis v. Amer¬ 
ican Locomotive Co., 148 N.X.S. 
377. 

65. N.X.—Oswald v. Underpinning, 
etc., Co., 144 N.X.S. 843, 159 App. 
Div. 684—Spaguis v. American Lo¬ 
comotive Co., 148 N.X.S. 377. 

66. N.H.—^Leonard v. Bath. 61 N.H. 

67. 

67. Wis.—Smith v. Chicago, etc., R. 
Co., 102 N.W. 336, 124 Wis. 120. 

45 C.J. p 1053 note 24. 

68. Mass.—Regan V. Atlantic Refin-I 
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ing Co., 23 N.E.2d 869, 304 Mass. 
353. 

Wis.—Manas v. Hammond, 257 N.W. 

139, 216 Wis. 285. 

45 C.J. p 1053 note 25. 

69. Wis.—Atkinson v. Chicago, etc., 
R. Co., 67 N.W. 703, 93 Wis. 362. 

70. Wis.—^Atkinson v. Chicago, etc., 
R, Co., supra. 

71. N.X.—^Holm V. Empire Hard¬ 
ware Co., 92 N.X.S. 914, 102 App. 
Div. 505. 

72. N.X.—^Randall v. Holbrook, etc.. 
Contracting Co., 88 N.X.S. 681, 95 
App.Div. 336. 

73. Wis.—^Manas v. Hammond, 257 
N.W. 139, 216 Wis. 285. 

74. Mo.—^Lessenden v. Missouri Pac. 
R. Co., 142 S-W. 332, 238 Mo. 247. 
writ of error dismissed 32 S.Ct, 
838, 225 U.S. 696, 56 L.Ed. 1262—i 
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Husted V. Missouri Pac. R. Co., 
128 S.W, 282, 143 Mo.App. 623. 

45 C.J. p 1053 note 31. 

What law governs generally see su¬ 
pra § 177. 

75. Mo.—Lessenden v. Missouri Pac. 
R. Co., 142 S.W. 332, 238 Mo. 247, 
writ of error dismissed 32 S.Ct. 
838, 225 U.S. 696, 56 L.Ed. 1262— 
Husted V. Missouri Pac. R. Co., 
128 S.W. 282, 143 Mo.App. 623. 

76. Mo.—^Husted v. Missouri Pac. R. 
Co., supra. 

77. Cal.—^Pouch v, Werner, 279 P. 
183, 99 CalA^pp. 567. 

78. N.M.—Points v. Wills, 97 P.2d 
374, 44 N.M. 31.. 

79. Cal.—^Higgins v. Monckton, 83 
P.2d 516, 28 Cal.App.2d; 723. 

80. Ill.—Carnahan v. Public Service 
Co. of Northern. Illinois, 276 Ill. 
App. 277. 
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fense that the risk was obvious and assumed by 
plaintifF;^^ that there was no negligence on the 
part of defendantthat, if there was negligence 
on his part, it was not the proximate cause of the 
injury as discussed supra § 104; or that plaintiffs 
negligence contributed to or caused the injury, su¬ 
pra § 130. The sole negligence of a third person 
is a complete defense,^^ and no liability attaches 
when immunity therefrom is furnished by statute.®'^ 

It is no defense to such an action that plaintiff is 
incapable of committing negligence or that he 
was guilty of a breach of duty to a third person, 
where such breach was not the proximate cause of 
the injury.S6 In an action based on neglect of duty, 
it is no defense that a similar duty rested on an¬ 
other person and a person committing a breach 
of duty is not protected by setting up a contract 
with respect to the same matter with a third per¬ 
son.It is no defense to show that the act or 
omission charged was not the sole and only cause 
of the injury.®^ The defendant may not protect 
himself by proving the careless practices of oth- 
ers,^0 and it is no defense that he proceeded in the 
usual manner and took the usual course pursued by 
persons similarly situated.^i In an action for neg¬ 
ligent injury to property it is no defense that de¬ 
fendant offered to repair the damage.^^ In an ac¬ 
tion for the negligent performance of a contract, 
it is no defense that plaintiff had previously been a 
party to the contract.So, also, in case of neg¬ 
ligence from which damage has proximatel^* re¬ 
sulted, it is no defense that after the negligence de¬ 
fendant was diligent in attempting to avert the con¬ 
sequences.^^ 

8L. N.T.—Paquet v. Pictorial Re¬ 
view Holding Corp., 223 N.T.S. 

6S6, 130 Misc. 389. 

Assumed risk generally see supra § 

174. 

82. La.—Burton v. 

Ann. 448. 

45 C.J. P 1053 note 37. 

S3. Ohio.—Miller v. City of Dayton, 

41 K.E.2d 728. 70 Ohio App. 173. 

84. N.T.—^Field v. Manufacturers 
Trust Co., 62 ]Sr.T.S.2d 716, 271 

App.Div. 226, aiRrmed 73 N.Y.S.2d 
559, 296 N.Y. 972. 

W»r Emergejicy Act 

The provision that no party carry¬ 
ing out in good faith any regulation 
or order thereunder on any federal 
law relating to civilian protection 
shall be liable for injury to any per¬ 
son as result of such activities fur¬ 
nished apartment owner immunity 
from liability for injury to tenant, 
who while on roof of building in 
performance of his duties as an air 
raid warden during blackout stepped 


Contract against liability. The fact that a person 
has contracted against liability on certain grounds 
does not relieve him from liability for his negli¬ 
gence to the other party to the contract in respect 
of matters as to which he has not so contracted.^^ 

Violation of law by plaintiff. , Plaintiff is not or¬ 
dinarily regarded as being deprived of the right to 
recover for an injury negligently inflicted on him 
by reason of the fact that at the time of the injury 
he was violating the law, where such violation in 
no way contributed to the injury.^^ Thus, in an ac¬ 
tion for negligent injury to property, it is no de¬ 
fense that the property injured was used for an il¬ 
legal purpose,or was unlawfully constructed. 

In pari delicto. The legal maxim, In pari delicto 
potior est conditio defendentis, has been held to be 
applicable in a proper case to actions ex delicto aris¬ 
ing out of an unlawful or illegal agreement.^® 

§ 182. Parties 

a. Plaintiffs 

b. Defendants 

c. Addition of parties 

a. Plaintiffs 

Ordinarily, any person who Is injured by another's 
negligence, which constitutes a breach of either a com- 
mon-iaw or statutory duty owing to him, Is the proper 
person to maintain an action for such injury. 

As a general rule, any person who is injured by 
aiiotberis negligence, which constitutes a breach of 
either a common-law or statutory duty owing to 
him, is the proper person to maintain an action 

83. N.Y.—Gardner v. Heartt, 1 Den. 
466. 

94. Kan.—Sweeney v. Merrill, 16 P. 
454, 38 Kan. 216, 5 Am.S.R. 734. 

95. S.C.—Bennettsville, etc., R. Co. 
V. Hickson Lumber Co., 76 S.E. 
1087, 93 S.C. 382. 

96. Mass.—Steele v. Burklxardt, 104 
Mass. 59, 6 Am.R. 191. 

Pa.—Heffelfinger v. Schell, Com.Pl., 
50 Dauph.Co. 1. 

1 C.J. p 960 note 58 [a], 

97. Tex.—Gulf, etc., R. Co. v. John¬ 
son, Civ.App., 25 S.W. 1015. 

Gambling purposes 
Tex.—Gulf, etc., R. Co. v. Johrjson, 
supra. 

98. Ill.—Wagner v. Richard Guth- 
man Transfer Co., 177 Ill.App. 46. 

45 C.J. p 1053 note 42. 

99. Ky.—McGhee's Adm'r v. Elcomb 
Coal Co., 16$ S.W.2d 868, 288 K 3 < 
640. 

‘Tn pari delicto” defined and dis¬ 
cussed generally see 42 C.J.S. P 
490 notes 21-27. 


Davis, 15 La. 


Into air shaft and fell to ground.- 
Eield V. Manufacturers Trust Co., su¬ 
pra. 

85. Ga.—Columbus R. Co. v. Colum¬ 
bus, 113 S.E. 243, 29 Ga.App. 8. 

45 C.J. P 1053 note 39. 

86. N.Y.—Connolly v. Knickerbocker 
Ice Co., 21 N.E. 101, 114 N.Y. 104, 
11 Am.S.R. 617. 

45 C.J. p 1053 note 40. 

87. Okl.—Burt Corporation v. 

Crutchfield, 6 P.2d 1055, 153 Okl. 2. 

88. La.—^S/Iahon v. Spence, 123 So. 
349, 11 La.App. 604. 

89. Okl.—^Burt Corporation v. 

Crutchfield, 6 P.2d 1055, 153 Okl. 2. 

Concurring negligence of one person 
as no excuse or defense to another 
Jointly and severally liable see su¬ 
pra § 102. 

90. Mass.—^Hill v. Winsor, 118 Mass. 
251. 

91- Mass.—^Hill v. Winsor, supra. 

92. Wash.—Olson v. Goerig, 88 P- 
1017, 45 Wash. 541. 
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therefor,! unless the rig^ht to sue is conferred by 
statute on another.^ Thus, where a duty is owed 
to, or intended for, the benefit of individuals com¬ 
posing the public, failure to perform such duty gives 
a right of action, as for negligence, in favor of any¬ 
one of the public injured thereby,^ but, although a 
person is injured by reason of the acts or omissions 
of another, he cannot maintain an action therefor, 
where the acts or omissions constitute a breach of 
duty only to the general public or to other per¬ 
sons,^ as where the negligence consists merely in 
the breach of a contract, it will not afford ground 
for an action by anyone who is not a party or privy 
to the contract, and not a person for whose benefit 
the contract was avowedly made.^ Adult members 
of the same family may bring suits based on neg¬ 
ligence against each other.® 

Injury to property. In case of a negligent injury 
to property, the owner of the property is generally 
the proper party to bring the action.7 This includes 
not only the legal or absolute owner, but anyone 
who has a special interest in the property injured,® 
such as a person who is in possession of the prop¬ 
erty under a claim of right.^ In the absence of an 
assignment of the claim, however, such an action 
cannot be maintained by one who had no owner¬ 
ship or special interest in the property at the time 
of the injury,!® as where he merely has possession 
of the property without right as against the real 


I owner.!! So, also, where a party’s special interest 
is only in the profits to be derived from the property 
injured, the legal owner of it is the only necessary 
party plaintiff in an action to recover for such in- 
juries.!2 

Joinder. Where two or more persons have a joint 
interest in the damages caused by the negligence of 
another, they may properly join as plaintiffs in an 
action for the loss sustained,!® although they do 
not hold jointly the legal title to the property in¬ 
jured.!^ The owners of damaged property may sue 
jointly for tortious injury thereto independent of 
contract, although only one was a party to a con¬ 
tract, the negligent performance of which caused 
the injury.!® 

b. Defendants 

Where an injury is the result of the concurring neg- 
iigence of two or more persons, plaintiff may elect to sue 
such persons either severally or jointly. 

Where two or more persons acting independently, 
without concert, plan, or other agreement,!® or 
without a common duty or a concert of action be¬ 
tween them,!7 each inflict damage or cause injury 
to another, a joint action cannot be maintained 
against them, and this is especially true where the 
damage sued for was not the ordinary and natural 
result of the preceding negligence.!® They may 
not be joined where the facts alleged show that the 
acts of negligence were committed only by the one 


1. U.S.—Mullen v. Eastern Transp. 
Co.. D.C.Pa., 25 P.Supp. 62. 

45 C.X p 1045 note 49. 

ITeg’lig'eiit misstatement 
Where truck owner furnished 
truck with son as driver to contrac¬ 
tor, if contractor's alleged negligent 
misstatement concerning- right of 
parents to receive insurance benefit 
for injury to or death of son resulted 
in loss, contractor would be liable, 
and mother was proper party to ac¬ 
tion to enforce liability, although 
misstatement was made only to fa¬ 
ther.—^Manocfc v. Amos D. Bridge’s 
Sons, 169 A. 881, 86 N.H. 411. 
Injuries and medical expenses 

At common law and under statute, 
the right to recover for personal in¬ 
juries and the incidental medical ex¬ 
penses vests in the person injured 
and no one else.—City of New York 
V. Barbato, 5 N.Y.S.2d 125. 

2. N.Y.—Eckes v. Stetler, 90 N.Y.S. 
473, 98 App.Div. 76. 

45 C.J. p 1045 note 50. 

3. Ga.—Georgia Railroad & Bank¬ 
ing Co. V. Sewell, 196 S.E. 140, 57 
Ga.App, 674. 

^ N.Y.—Advance Music Corp. v. 
American Tobacco Co., 53 N.Y.S.2d 
337, 268 App.Div. 707, appeal de¬ 
nied 54 N.Y.S.2d 390, 269 App.Div. | 


690, reversed on other grounds 70 
N.E.2d 401, 296 N.Y. 79. 

45 C.J. p 1054 note 51. 

5. Ohio.—Toman v. Pennsylvania 
R. Co., App., 51 N.E.2d 231, 

45 C.J. p 1054 note 52. 

6. RI.—Darman v. Zilch, 186 A. 21, 
56 R.I. 413. 

7. Ga.—^Delgado Mills v. Georgia R, 
& Banking Co., 86 S.E. 550, 144 Ga. 
175. 

N.Y.—David v. E. W. White, Inc., 39 
N.Y.S.2d 667, 179 Misc. 803. 

45 C.J. p 1054 note 54. 

8. Me,—Boston Excelsior Co. v. 
Bangor, etc., R. Co., 44 A. 138, 93 
Me. 52, 47 L.R.A. 82. 

45 C.J. p 1054 note 55. 

9. Iowa.—Bullis V. Chicago, etc., R. 
Co., 39 N.W. 245, 76 Iowa 680. 

45 C.J. p 1054 note 56. 

Right of tenant or lessee to main¬ 
tain action: 

Against adjoining landowners see 
Adjoining Landowners § 19. 
Against third person for injuries 
to premises see Landlord and 
Tenant § 354. 

10. Wis.—^Welsh v. Argyle, 55 N.W. 
412, 85 Wis. 307. 

46 C.J. p 1054 note 58. 

IL U.S.—^Northern Pac. R. Co, v. 
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Lewis, Mont, 16 S.Ct. 831, 162 U. 
S. 366, 40 L.Ed. 1002. 

45 C.J. p 1054 note 59. 

12. Mo.—Conner v. Missouri Pac. R. 
Co., 81 S.W. 145, 181 Mo, 397. 

45 C.J. p 1055 note 60. 

13. Cal.—Fairbanks v. San Francis¬ 
co, etc., R. Co., 47 P. 450. 115 Cal. 
579. 

Vt.—Cleveland v. Grand Trunk R. 
Co., 42 Vt 449. 

14. Vt.—Cleveland v. Grand Trunk 

R. Co., supra. 

45 C.J. p 1055 note 63. 

15. Ga.—Monroe v. Guess, 154 S.E. 
301, 41 Ga.App. 697. 

16. Ga.—Clinton v. Gunn-Willis 
Lumber Co., 49 S.E.2d 143, 77 Ga. 
App. 643—Longino v. Moore, 187 

S. E. 203, 53 Ga.App. 674—^McGinnis 
V. Shaw, 167 S.E. 533. 46 Ga.App. 
248—Scearce v. Mayor and Coun¬ 
cil of Gainesville, 126 S.E. 883, 33 
Ga.App. 411—United Cigar Stores 
Co. V. Georgia Ry. & Power Co., 
107 S.E. 781, 27 Ga.App. 198. 

N.C.—Bost V. Metcalfe, 14 S.E.2d 648 
219 N.C. 607. 

17. U.S.—Morgam v. Hines, D.C.Okl., 
260 F. 585. 

45 C.J. p 1056 note 78. 

18. Ga.—United Cigar Stores Co. v. 
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or the other of thera,^^ or where one defendant is 
liable at common law and the other under a stat- 

ute.20 

Where the concurrent negligence of two or more 
persons combined together results in an injury,21 
or, more specifically, in a single in jury 22 or in a 
single indivisible injury,23 to a third person, the in¬ 
jured person at his election may sue such persons 
either severally or jointly. The rule has been held 
to apply notwithstanding the acts of negligence are 
separate, distinct, and independent,2^ that the in¬ 
jury might not have been sustained had only one of 
the acts of negligence occurred,25 that different 
degrees of care may be owed by the different de- 
fendants,26 that one person is not primarily re¬ 
sponsible for the act of the other,27 or that there 
may exist a difference in the degree of liability's 
or the quantum of evidence necessary to establish 
such liability.29 The rule also applies, although 


there is no voluntary, intentional concert of action 
between or among the persons causing the injury,so 
especially where they neglect to perform a common 
duty, owed by them to the person injured.Sl- 

Ordinarily a joinder of persons who are jointly 
and severally liable for negligence is not compul- 
sory .22 An injured person, in a suit against one 
who is actively negligent, is under no obligation to 
join in the suit one who may be only passively neg¬ 
ligent,*33 but, where of two tort-feasors one is pri¬ 
marily liable and the other is only secondarily lia¬ 
ble and the action is brought against the latter, it is 
error to refuse to permit the one primarily liable to 
become a party defendants^ 

Where a joinder is improper, because the negli¬ 
gence was of one or the other of the parties, the 
error is harmless in the absence of a motion to 
ele€t,S5 and is also harmless, even though such a 
motion is made and overruled, where the facts of 


Georgia Ry. & Power Co., 107 S.E. 
7S1, 27 Ga.App. 198. 

X.C.—Host V. Metcalfe, 14 S.E. 2d 
64 S, 219 KC. 607. 

19. Ky.—Louif5vine Gas, etc., Co. v. 
Nall, 198 S.W. 745, 17S Ky. 33. 

20. Mass.—Mooney v. Edison Elec¬ 
tric Ilium. Co., 70 N.E. 933, 1S5 
Mass. 547. 

45 C.J. p 1056 note 80. 

21. U.S.—^Harrod v, Missouri Pac. 

R. Co-, B.C.Ark., 26 P.Supp. 619. 
Ala.—Corpns Juxis cited in. Lang- v. 

Gunn, 129 So. 318, 319, 23 Ala.App. 
574- 

Pla.—Nichols v. Rothkopf, 185 So. 
725. 135 Pla- 749. 

Ga.—Reeves v. McHan, 60 S.E.2d 787, 
78 Ga.App. 305—Bozeman v. Blue's 
Truck Line, 7 S.E.2d 412. 62 Ga. 
App. 7. 

Ind-—Heerdink v. Kohmescher, 180 
N.E. 683, 94 Ind.App. 296. 

Ky.—Standard Sanitary Mfg. Co. v. 
Brian’s Adm'r, 6 S.W.2d 431, 224 
Ky. 419. 

La.—^Iglesias v. Campbell, App., 175 
So. 145, reinstating decree on re- 
liearing. 

Me.—Gregware v. Poliquin, 190 A 
811, 135 Me. 139. 

Mont—Corpus Juris cited In Black 
V. Martin, 292 P. 677, 580, 88 Mont. 
25$. 

N.C.—^Bechtler v. Bracken, 11 S.E. 2d 
721, 218 N.C. 515—Smith v. Sink, 
188 S.E. 631, 210 N.C. SlS—Wacho- 
via Bank & Trust Co. v. Southern 
Ry- Co., 183 S.E. 620, 209 N.C. 304 
—West V. Collins Baking Co., 181 

S. E. 551, 208 N.C. 626. 

Ohio.—Szabo v. Tabor Ice Cream Co., i 
174 N.E. 18. 37 Ohio App. 42. 

Or.—Nickson v. Oregon-American 
Lumber Co., 266 P. 254, 127 Or. 
326, affirmed 271 P, 986, 127 Or. 
326. 


Pa.—Curry v. Wols ten croft, 93 Pa. 
Super. 13. 

Wash.—Herndon v. City of Seattle, 
118 P.2d 421, 11 Wash.2d 88— 

Young V. Smith, 7 P.2d 1, 166 
Wash. 411. 

45 C.J. P 1055 note 67, p 895 note 2. 

22. Ga—Fulcher v. Rowe, 50 S.E. 
2d 378, 78 Ga.App. 254—Clinton v. 
Gunn-Willis Lumber Co., 49 S.E. 
2d 143, 77 GaApp. 643—Smith v. 
American Oil Co., 49 S.E.2d 90, 77 
GaApp, 463—^Longino v. Moore, 
187 S.E. 203, 53 GaApp. 674—Mc¬ 
Ginnis V. Shaw, 167 S.E. 533, 46 
Ga.App. 248. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Ohio.—Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20. 

23. Vt.—Hunter v. Preston, 166 A. 
17, 105 Vt. 327—Col dwell v. Lang, 
166 A. 10, 105 Vt. 359—Town of 
Sharon v. Anahma Realty Corpo¬ 
ration, 123 A. 192, 97 Vt. 336. 

24- U.S.—Gilmore v. United Air 
Lines Transport Corporation, D.C. 
Cal., 20 P.Supp. 371. 

Pla.—^Nichols v. Rothkopf, 185 So. 
725, 135 Fla 749. 

Ga.—Reeves v. McHan, 50 S.E.2d 787, 
78 GaApp, 305. 

Ohio.—Larson v. Cleveland Ry. Co., 
50 N.E.2d 163, 142 Ohio St. 20, 

Vt.—^Hunter v. Preston, 166 A- 17, 
105 Vt. 327—Coldwell v. Lang, 166 
A. 10, 105 Vt, 359—^Town of Sharon 
V. Anahma Realty Corporation, 
123 A 192, 97 Vt- 336. 

25- Ga—Fulcher v. Rowe, 50 S.E. 2d 

378, 78 Ga.App. 254—Clinton v, 

Gunn-Willis Lumber Co-, 49 S.E.2d 
143, 77 GaApp. 643—^Longino v. 
Moore, 187 S.E, 203, 63 Ga.App. 674 

I —McGinnis v. Shaw, 167 S.E. 633, 
i 46 GaApp. 248 — Scearce v. Mayor 

868 


and Council of Gainesville, 126 S. 
E. 883, 33 GaApp. 411. 

26. Ga.—Longino v. Moore, 187 S.E. 
203, 53 GaApp. 674—McGinnis v. 
Shaw, 167 S.E. 533, 46 Ga.App. 248 
—Scearce v. Mayor and Council of 
Gainesville, 126 S.E. 883, 33 Ga. 
App. 411. 

N.C.—Bechtler v. Bracken, 11 S.E.2d 
721, 218 N.C. 615. 

45 C.X p 1055 note 68. 

27. U.S.—Gilmore v. United Air 
Lines Transport Corporation, D.C. 
Cal., 20 P.Supp. 371. 

28. N.C.—^Bechtler v. Bracken, 11 S. 
E.2d 721, 218 N.C. 515. 

29. N.C.—Bechtler v. Bracken, su¬ 
pra. 

30. Ga—Clinton v. Gunn-Willis 

Lumber Co., App., 49 S.E.2d 143, 
77 GaApp. 643—Longino v. Moore, 
187 S.E. 203, 53 GaApp. 674—Mc¬ 
Ginnis V. Shaw, 167 S.E. 533, 46 
Ga.App. 248—Scearce v. Mayor and 
Council of Gainesville, 126 S.E. 883, 
33 Ga.App. 411. 

31. U.S.—^Morgan v. Hines, D.C.OkL, 
260 F. 685. 

45 C.jr. p 1056 note 69. 

32. La.—Hugruet v. Louisiana Pow¬ 
er & Light Co., 200 So. 141, 196 La 
771—Letts V. Krause & Managan, 
App., 26 Bo.2d 838, followed in 26 
So.2d 845 and Shell Oil Co. Inc. v. 
Krause & Managan Inc., 26 So.2d 
846. ■ 

N.C.—^Evans v. Elliott, 17 S.iEI2d 126, 
220 N.C. 263. 

46 C.J. p 1055 note 71. 

33. Tex.-^Magnolia Petroleum Co. v. 
Long, 86 S.W.2d 450, 126 Tex 196. 

34. N.C.—Guthrie v. Durham, 84 S. 
E. 859, 168 N.C. 673. 

35. Ky.—Louisville Gas, etc., Co. r 
Nall. 198 S.W. 745, 178 Ky. 33, 
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the case justify a verdict against either defend¬ 
ant and it has been held that^ where the facts 
are doubtful as to whether one only or both of them 
were negligent, plaintiff is not bound to elect against 
which defendant he will proceed, but may proceed 
against both to determine whether either or both 
were negligent.^’^ 

c. Addition of Parties 

Under some statutes, persons may be made parties 


to an action for negligence as a matter of discretion by 
bringing a separate action against them and moving for 
consolidation, or by a motion to bring them In as addi¬ 
tional defendants. 

Under some statutes persons may be made par¬ 
ties as a matter of discretion by bringing a separate 
action against them and moving for consolidation,38 
or by a motion to bring them in as additional de¬ 
fendants, 3 9 although such discretion will not ordina¬ 
rily be exercised.'^® 


B. PLEADING 


1. Declaration, Complaint, or Petition 


§ 183. Statement of Cause of Action Gen¬ 
erally 

a. In general 

b. Right to maintain action 
a. In General 

In accordance with the general rules of pleading the 
declaration, petition, op complaint in an action for neg¬ 
ligence should set out with reasonable certainty all the 
facts essential to constitute a legal cause of action. 

General rules of pleading apply in actions for 


negligence,and, subject to such rules, the decla¬ 
ration, petition, or complaint in such an action 
should set out, with such reasonable certainty as is 
necessary to inform defendant of the acts or omis¬ 
sions on which his liability is based, all the facts 
essential to constitute a legal cause of action for 
negligence.'^^ The standard of pleading in such cas¬ 
es rests on considerations of fairness and conven¬ 
ience in view of the situation of the opposing par- 
ties.'^3 The complaint must be liberally construed 


36. Ky.—Louisville Gas, etc,, Co. v. 
Nall, supra. 

37. Wis.—Keeley v. Great Northern 

R. Co., 121 N.W. 167, 139 Wis. 448. 

38. N.T.—Warren v. May, 276 N.T. 

S. 520, 243 App.Div. 620. 

39. N.T.—^Warren v. May, supra. 

40. N.T.—^Warren v. May,' supra, 

41. Ala—^Tennessee Coal, etc., Co. v. 
Smith, 55 So. 170, 171 Ala 251. 

Ohio.—Marziale v. Wilson, App., 31 
N.K2d 480. 

Joint neg'Ug'ence 

A party may proceed against joint 
tort-feasors and, although a com¬ 
plaint may allege only joint negli¬ 
gence, it states a separate liability 
against each party sued.—Gritsch v. 
Pickwick Stages System, 81 P.2d 257, 
27 Cal.App.2d 494. 

42. U.S.—Gray v. Baltimore & O. R. 
Co., C.C.A.Ill., 24 P.2d 671, 59 A. 
L.R, 461—Francis v. Humphrey, D. 
C.Ill., 25 F.Supp, 1. 

Ala—^Alabama Power Co. v. Allen, 
118 So. 662, 218 Ala 416. 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 529. 

Del.—Cooper v. Ajax Distributors, 
192 A. 614, 8 W.W.Harr. 361— 

Cooke ^r. Elk Coach Line, 180 A. 
782, 7 W.W.Harr. 120. 

Fla—^Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

Ga—Anderson v. Fussell, 44 S.E.2d 
694, 75 GaApp. 866. 

Ill.—Day V. Talcott, 198 N.B. 339, 
361 Ill. 437—^Anderson.V. Behr,. 19 
N.E.2d 428, 229 Ill.App. 90. 


La.—Taylor v. City of Shreveport, 
App., 29 So. 2d 792—^Hanover v. 
Brady, App., 148 So. 267. 

Me.—Ouelette v. Miller, 183 A. 341, 
134 Me. 162. 

Mich.—Schultz v. Sollitt Const. Co., 
295 N.W. 585, 296 Mich. 125. 
Mont.—Kakos v. Bryam, 292 P. 909, 
88 Mont. 309. 

Ohio.—Stinson v. New Tork Cent. R. 

Co., 165 N.E. 860, 30 Ohio App. 539. 
Pa—Gurzon v. HC. J. Williams Co., 
Com.Pl., 38 Luz.Leg.Reg. 65. 

R.I.—Desforge v. American-British 
Home Bldg. Ass'n, 7 A.2d 788, 63 
R.L 305. 

45 C.J; p 1056 note 87. 

Bight on part of plaintiff 

(1) In order to constitute a good 
cause of action, in a case of negli¬ 
gence there should be stated a right 
on the part of plaintiff.—^Valin v. 
Jewell, 90 A. 36, 88 Conn. 151, L.R.A. 
1915B 324—45 C.J. p 1058 note 20. 

(2) Allegation of right to main¬ 
tain action see subdivision b of this 
section. 

Conditions precedent 

(1) Plaintiff may be required to 
allege the giving of notice as a con¬ 
dition precedent to maintaining an 
action for injuries due to defects in 
premises caused by snow or ice.— 
Regan v. Atlantic Refining Co., 23 N. 
E.2d 869, 304 Mass. 353. 

(2) An averment of compliance 
with statute relating to presenta¬ 
tion ajid filing of a claim against a 
city for personal injuries is not nec¬ 
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essary as to a railroad, sued as a 
joint tort-feasor, which could have 
been sued separately.—Atlantic 
Coast Line R, Co. v. Carroll, 94 So. 
820, 208 Ala. 361. 

Praud or breach of contract 

(1) Attempt to allege causes of 
action in fraud or breach of contract 
is improper in negligence action.— 
Zaepfel v. Parnass, 250 N.T.S. 740, 
140 Misc. 539. 

(2) Complaint held to state cause 
of action in negligence rather than 
fraud.—Speziale v. National Brass 
Mfg. Co., 294 N.T.S. 578, 162 Misc. 
261. 

Local custom must be pleaded be¬ 
fore it may be relied on.—Brauner v. 
Leutz, 169 S.W.2d 4, 293 Ky. 406. 

Place of injury 

(1> The complaint or petition 
should allege the place of injury.— 
McClain v. Lewiston Interstate Fair 
& Racing Ass"n. 104 P. 1015, 17 Idaho 
63, 25 L.R.A.,N,S., 691, 20 Ann.Cas. 
601—19 C.J. p 734 note 92. 

(2) Averment of place of injury, 
however, has been held to be unnec¬ 
essary, where complaint shows that 
defendant was then present.—Ben¬ 
nett V. Bennett, 140 So. 378, 224 Ala. 
335. 

(3) Place of injury as part of 
averment of facts showing defend¬ 
ant’s duty see infra § 186 c. 

43. Cal.—^Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 

140. 
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with a view to substantial justice between them,'**^ 
and the court will disregard any error or defect 
which does not affect substantial rights/^ It should 
state facts which will enable the court to say, if 
they are proved substantially as alleged, whether 
they establish a good cause of action,^® and which 
can be satisfied only by evidence on which the lia¬ 
bility of defendant can be predicated,'^" and which, 
if not controverted, will entitle plaintiff to a verdict 
in his favorJS ]VIany facts, especially those resting 
peculiarly within the knowledge of the opposite 
party, may be alleged in general terms.'* ^ 

As against demurrer. If the declaration or peti¬ 
tion is sufficient in substance to present the question 
of defendant’s negligence as an issuable fact, it will 
be sustained as against a general demurrer.^^^ 

Negligence or nuisance. Where plaintiff attempts 
to allege a cause of action for negligence, he cannot 
assert that it alleges one for a nuisance in order to 
obviate a particular defense.^^ Where the danger 
is a continuing one, although dependent on negli¬ 
gence, it has been held that whether the complaint 
is framed in nuisance or negligence is of little mo- 
ment.52 

The doctrine of attractive nuisance^ in order to 
be available, must be invoked by the allegations of 
the complaint.53 


b. Eight to Maintain Action 

The plaintiff must allege sufficient facts to show his 
right to maintain the action. 

In accordance with general rules, plaintiff must 
allege sufficient facts to show his right to maintain 
the action.5^ Where he complains of a breach of 
a statute or ordinance, he must show that he was 
a person intended to be protected thereby ;55 and, 
where he complains of an injury to, or destruction 
of, property, he must show his ownership, posses¬ 
sion or control thereof.56 

§ 184. Ownership, Possession, or Control of 
Place or Instrumentality Causing 
Injury 

A complaint for injuries caused by negligence in the 
condition or use of property must show that such prop¬ 
erty was owned by, or in possession or control of, the 
defendant at the time of the injuries. 

A complaint for injuries caused by negligence in 
the condition or use of property must show that 
such property was owned by, or in possession or 
control of, defendant at the time of the injuries 
but an express allegation of such ownership, pos¬ 
session, or control is not necessary where this fact 
can be inferred from other facts alleged.53 It is 
not necessary to allege that defendant derived any 
benefit from the thing causing the injury,59 or, as 
to the owner of a defective structure, that he con- 


44. Mont.—Boyd v. Great Northern 
Ry. Co., 274 P. 293, 84 Mont. 84. 

45- Mont.—Boyd v. Great Northern 
Ry. Co., supra. 

46. Va.—Tucker Sanatorium v. Coh¬ 
en, 106 S.E. 355. 129 Va. 576, 22 A. 
L.R. 315. 

47. Ala.—Sloss-Shefiield Steel, etc., 
Co. V. Moore, 59 So. 311, 6 Ala.App. 
317. 

45. Pa.—Chamogursky v. Price- 
Pancoast Coal Co., 04 A 451, 249 
Pa. 1. 

40. Cal.—Miller v. Pacific Construc¬ 
tors. 157 P.2d 57. 68 Cal.App.2d 
529. 

Ga.—Cedartown Cotton, etc,, Co. v. 
Miles, 58 S.E. 289, 2 Ga.^pp. 79. 

50. Ga.—Macon Academy Music Co, 
V. Carter, 50 S.B.2d 626, 78 Ga.App. 
37—Columbus Grocery & Supply 
Co. V. Green, 170 S.E. 205, 47 Ga. 
App. 197—^Rogers v. Sears, Roe-1 
buck & Co., 166 S.E. 64, 45 Ga.App. I 
772. 

Okl.—City of Norman v. Finley, 97 P. 

2d 761, 186 Okl. 329. 

Tex.—Robertson v. C. A Bryant Co., 
Civ.App., 127 S.W.2d 549, error dis¬ 
missed, judgment correct. 

15 CJ. p 1057 note 98* 


51. N.T.—McCluskey v. Wile, 129 N. 
T.S. 455, 144 App.Div. 470. 

45 C.X p 1057 note 1. 

52. N.T,—^Khoury v. Saratoga Coun¬ 
ty, 196 N.E. 299, 267 N.T. 384— 
Bowers v. Village of South Glens 
Falls, 23 N.Y.S.2d 656, 260 App. 
Div. 439, affirmed 36 N.E.2d 455, 

I 286 N.T. 616. 

53. Ill.—^Howe V. Chicago City R. 
Co., 170 IILApp. 636. 

54. Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Fuller, 102 So. 25, 
212 Ala. 177. 

Md.—Maenner v. Carroll, 46 Md. 193. 

55. Ohio.—Borck v. Cincinnati Gas, 
etc., Co., 5 Ohio N.P.,N.S., 526. 

56. Ind.—Logansport v. Newdy, 98 
N.E. 4, 49 Ind,App. 674. 

45 C-J. p 1057 note 9. 

57. Ala.—^Ellison v. Alabama Marble 
Co., 136 So. 787, 223 Ala. 371. 

Ga.—Lane v. Murray Co., 12 S.E.2d 
492, 63 Ga.App. 844. 

Or-—Christopher v. McGuire, 169 P. 
2d 879, 179 Or. 116. 

Tex.—Burton-Lingo Co. v. Morton, 
Civ.App., 126 S.W.2d 727, affirmed 
Morton v. Burton-Lingo Co., 150 
S.W.2d 239, 136 Tex. 263. 

Wis.—^Mahar v. Uihlein, 8 N.W.2d 
683, 240 Wis. 469. 

45 C.J. p 1057 note 10. 
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Builder as Indepeudeut contractor 
In action for personal injuries, 
sustained when plaintiff fell into ex¬ 
cavation, where, under statute, plain¬ 
tiff joined property owner and build¬ 
er, failure to allege that builder was 
independent contractor did not render 
declaration insufficient because this 
was a matter of defense and liability 
attached to person who assumed 
control whether or not there was an 
independent contractor.—^Downes v. 
Silva, 190 A 42, 57 R.L 343. 

Control immaterial 

In action by husband for loss of 
wife's society, service, and consorti¬ 
um, as result of injuries sustained 
in fall when stepping from step at 
rear door of defendant’s store into 
parking lot maintained by the own¬ 
er of the building, failure of plaintiff 
to allege that defendant was in con¬ 
trol of the parking lot or had violat¬ 
ed some duty to maintain the park¬ 
ing lot was immaterial, since recov¬ 
ery was not dependent on any con¬ 
trol by defendant of the parking lot 
—Cannon v. S. S. Kresge Co., 116 S. 
W.2d 559, 1233 Mo.App. 173. 

58. Miss.—^Mackey v. Vicksburg, 2 
So. 178, 64 Miss. 777. 

46 C.J. p 1058 note 11. 

50. Ind.—Green v. Eden,- 56 N.E. 240, 
24 Ind.App. 583. 
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structed it in the first instance.®® A cause of ac¬ 
tion is not stated against an owner of property for 
injuries caused by defects therein, while in the pos¬ 
session and control of another, where the complaint 
does not show that such defects existed when the 
property was delivered to such other,or does not 
show that defects therein were latent and not dis¬ 
coverable by a reasonably careful inspection,or 
that there was fraud or concealment as to such de¬ 
fects by such owner.®2 In an action for injuries to 
property occasioned by a fire which defendant neg¬ 
ligently allowed to spread from his land to that of 
plaintiff, it is not necessary to describe the land be¬ 
longing to defendant on which the fire escaped or 
spread,®^ except on a motion to make more definite 
and certain.®^ 


§ 185. Particular Elements to Be Alleged in 
General 

A cause of action for negligence Is not required to be 
pleaded with a great degree of particularity, and, if 
facts are alleged which clearly show a legal duty and 
the neglect thereof on the part of the defendant and 
a resulting injury to the plaintiff, fTie declaration, petition, 
or complaint will generally be held sufficient to state a 
cause of action. 

A cause of action for negligence is not required 
to be pleaded with a great degree of particularity,®® 
and, if facts are alleged which clearly show a legal 
duty and the neglect thereof on the part of defend¬ 
ant and a resulting injury to plaintiff, the declara¬ 
tion, petition, or complaint will generally be held 
sufficient to state a cause of action for negligence;®'^ 
and these rules apply in an action for injuries un¬ 
der the ^^attractive nuisance’^ or ‘^turntable'’ doc¬ 
trine.® ^ If such facts are sufficiently alleged, the 
pleading will not be rendered defective by reason of 


Mo.—Stevens v. Walpole, 76 Mo.App. 
213. 

60. Mo.—Stevens v. Walpole, supra. 
S.D.—^Waterhouse v. Joseph Schlitz 

Brewing Co., 81 N.W. 725, 12 S.D. 
397, 48 L..II.A. 157. 

61. N.T.—Finan v. Valvoline Oil Co., 
100 N.Y.S. 1087, 51 Misc. *292. 

62. Miss.—Brown v. Vicksburg, su¬ 
pra. 

€3. Miss.—Brown v. Vicksburg, su¬ 
pra. 

64. N.D.—Seckerson v. Sinclair, 140 
KW. 239, 24 N.D. 326. 

65. N.D.—Seckerson v. Sinclair, su¬ 
pra. 

6G. W.Va.— Cbrpns Juris cited, in. 
Curry v. New Castle Auto Express, 
164 S.E. 147, 14S, 112 W.Va. 268. 

45 C.J. p 1058 note 25. 

67. U.S.—Black Star Coal Co. v. 

Steele, C.C.A.Ky., 99 F.2d 601. 

Ala.—Blankenship v. Van Hooser, 
130 So. 63, 221 Ala. 542. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Cal.—^Miller v. Pacific Constructors, 
157 P.2d 57, 68 CaLApp.2d 529— 
Lindberg v. Pantoleon, 274 P. 1009, 
97 CahApp. 112. 

Ga.—Georgia-Alabama Coca-Cola 
Bottling Co. V. White, 191 S.E. 265, 
65 Ga.App. 706—Coffer v, Brad¬ 
shaw, 167 S.E. ri9, 46 Ga-App. 143. 
Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 55 Idaho 
543. 

Ill.—^North West Cab Co. v. Central 
Mut. Ins. Co., 266 Ill.App. 192. 

Li€l—S aks V. Eichel, App., 167 So. 
464. 

Nev.—Las Vegas Hospital Ass’n v. 
Gaffney, 180 P.2d 694, 64 Nev. 594, 

W.Va.— Corpus Juris cited in Curry 


v. New Castle Auto Express, 164 
S.E. 147, 148, 112 W-Va. 268. 

45 C.J. p 1058 note 26. 

A cause of arCtion may be sufficient¬ 
ly shown by alleging ultimate facts 
showing the relation of the parties, 
and the circumstances out of which 
the duty to avoid negligence arose, 
and the act or omission that proxi- 
mately caused the injury, coupled 
with a statement that such act or 
omission was negligently done or 
omitted, 

Ala.—Dwight Mfg. Co. v. Holmes, 73 
So. 933, 198 Ala. 590. 

Fla.—Carter v. J. Ray Arnold Lum¬ 
ber Co., 91 So. 893, 83 Fla. 470. 

45 C.J. P 1059 note 33. 

Cause of action held sufficiently stat¬ 
ed for injury 

(1) Generally. 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 529— 
Brady v. Sutter Butte Canal Co., 
278 P. 505, 99 Cal.App. 368. 

Ga.—Parsons v. Sears, Roebuck & 
Co., 24 S.E.2d 717, 69 Ga.App. 11. 
Mo.—Leonard v. Rosenthal-Sloan 
Millinery Co., App., 7 S.W.2d 429. 
N.T.—^Woernley v. Electromatic 
Typewriters, 280 N.T.S. 857, 244 
App.Div. 679—^Foley v. Liggett & 
Myers Tobacco Co., 241 N.T.S. 233, 
136 Misc. 468, affirmed 249 N.T.S. 
924, 232 App.Div. 822—Dewar v. 
Sears, Roebuck & Co., 49 N.T.S.2d 
654. 

N.C.—Farrell v. Thomas & Howard 
Co., 169 S.E. 224, 204 N.C. 631. 
Tenn.—Jackson v. B. Lowenstein & 
Bros., 136 S.W.2d 495, 175 Tenn. 
635. 

(2) By fall on slippery floor.— 
Frazier v. Mace-Ryer Co., 114 S.W.2d 
160, 232 Mo.App. 811. 

(3) By explosion of beverage bot¬ 
tle.—Georgia - Alabama Coca - Cola 
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Bottling Co. V. White, 191 S.E. 265, 
55 Ga.App. 706. 

(4) While obtaining a permanent 
wave.—Justice v. Davis, 10 S.B.2d 
267, 62 Ga.App. 872. 

Cause of action held not sufficiently 
stated, for injury 

Del.—^Weinberg v. Hartman, 65 A.2d 
805. 

Ga.—^Nabors v. Atlanta Biltmore 
Corp., 49 S.E.2d 688, 77 Ga.App. 
730. 

Md.—Brinkmes'er v. United Iron & 
Metal Co., 177 A. 171, 168 Md. 149. 
N.J.—Di Lello v. Manufacturers* 
Land & Improvement Co., 165 A. 
121, 11 N.J.Misc. 164. 

N.T.—^Palladino v. Onondaga County 
Sav. Bank, 8 N.T.S.2d 773, 255 App. 
Div. 929—Heinrichs v. Standard 
Oil Co. of New York, 290 N.T.S. 
620, 248 App.Div. 901—Foley v. 
Liggett & Myers Tobacco Co., 241 
N.T.S. 232, 136 Misc. 468, affirmed 
249 N.T.S. 924, 232 App.Div. 822— 
East Coast Millwork Co. v. Lipson, 
78 N.T.S.2d 38. 

Wis.—Jones v. Pittsburgh Plate 
Glass Co., 17 N.W.2d 562, 246 Wis. 
462. 

68. Allegations held sufficient to 
state cause of action 
Fla.—Johnson v. Wood, 21 So.2d 363, 
155 Fla. 753—May v. Simmons, 140 
So. 780, 104 Fla. 707. 

Ind.—Drew v. Lett, 182 N.E. 647, 
95 Ind.App. 89. 

S.C.—^Davenport v. Piedmont Mfg. 

Co., 168 S.E. 394, 169 S.C, 165. 

45 C.J. p 1059 note 27 la]. 

Allegations held insufficient to state 
cause of action 

Idaho.—Bicandi v. Boise Payette 
Lumber Co., 44 P.2d 1103, 55 Idaho 
543. 

45 C.J. p 1059 note 27 [bj. 
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tile fact that it is inartistically drawn,®® or contains 
grammatical errors 

Effect of defective allegations, A failure to al¬ 
lege sufficiently any one of the essential elements 
ordinarily renders the declaration or complaint in¬ 
sufficient to sustain a verdict or judgment for neg- 
ligence.'^l Advantage may be taken of such a 
defect or insufficiency in the pleading by demur¬ 
rer,and it has been held that a complaint is de¬ 
murrable where it is so framed that the evidence 
supporting it will not disclose a condition from 
which the liability of defendant necessarily re- 
sults.'^^ It has also been held that advantage may 
be taken of such a defect by a motion in arrest of 
judgment but on the other hand it has been held 
that objection cannot be made thereto after ver¬ 
dict,*^® or for the first time on appeal.'^® 


§ 186. Duty of Care of Defendant 

a. In general 

b. Relation of parties 

c. Place of injury 

d. Knowledge of danger or defect 

e. Warning of danger 

f. Duty imposed by statute or ordinance 

a. In General 

The declaration, complaint, or petition must show 
the existence of a legal duty on the part of the defendant 
to exercise care as to the person or property injured. 

The declaration, complaint, or petition must show 
the existence of a legal duty on the part of defend¬ 
ant to exercise care as to the person or property in¬ 
jured, at the time and place of the injury it must 
allege facts showing a duty owing by defendant to 
the person injured to do or not to do the thing 
complained of as the proximate cause of the in- 
jury.78 It is insufficient to allege merely that de- 


©9. jS’.J.—^D avey v. Erie R. Co., 64 
A. 233. 69 X.J.Law 50. 

W.Va.—^Britton v. South Penn Oil 
Co., 81 S.E. 525, 72 W.Va, 792. 

70. Mo.—Parsons v. Mayfleld, 73 Mo. 
App. 309. 

71. Ill.—Bahr v. National Safe De¬ 
posit Co., 84 N.E. 717, 234 III. 101. 

45 C.J. p 1059 note 34. 

72- Ga.—^Anderson r. Fussell, 44 S. 

E.2d 694, 75 Ga.App. 866- 
Md-—^Atkinson r. Philadelphia, B. & 
W. R. Co., 113 A. 110, 137 Md. 
632. 

45 C.J. p 1060 note 35. 

73. Ala.—Sloss-Sheffield Steel, etc., 
Co. y. Moore, 59 So. 311, 6 Ala.App. 
317. 

74. III.—^Null V. Swift, 155 Ill.App. 
638. 

75. Mich.—Fox v. Spring: Lake Iron 
Co., 50 N.W. 872, 89 Mich. 387. 

76. Mich.—Ella v. Boyce, 70 N.W. 
1106, 112 Mich. 552. 

I 

77- Ala.—Moseley v. Alabama Pow¬ 
er Co.. 21 So.2d 305, 246 Ala. 416 
—Littleton v. Alabama Power Co., 
10 So.2d 757, 243 Ala. 491—Ala¬ 
bama Power Co. v. Gladden, 187 
So. 711, 237 Ala 627—Gilbert v. 
Louis Pizitz Dry Goods Co., 186 
So. 179, 237 Ala. 249—Buffalo Rock 
Co. V. Davis, 164 So. 55-6, 228 Ala 
603—^Ridgely Oiyerating- Co. v. 
White, 150 So. 693, 227 Ala. 459— 
Alabama Baptist Hospital Board v. 
Carter, 146 So. 443, 226 Ala 10^9— 
Birminrham Electric Co. v. Kirk¬ 
land, 118 So. .640, 218 Ala 429— 
Alabama Great Southern R. Co. v. 
Raney, App., 37 So,2d 150. 

Ariz.—Southwestern Coca Cola Bot¬ 
tling- Co. V. Northern, 177 P.2d 219, 
65 Ariz. 172—^Bisenbeiss v. Payne, 
25 P.2d 162, 42 Ariz. 262. 


Cal.—Neuber v. Royal Realty Co., 
195 P.2d 501, 86 Cal-App.2d 596— 
McAllister v. Brown, 299 P. 753, 114 
Cal.App. 239—Lindberg v. Panto- 
leon, 274 P. 1009, 97 Cal.App. 112. 

Del.—Cooke v. Elk Coach Line, 180 
A. 782, 7 W.W.Harr. 120—Thomp¬ 
son V. Codes, 180 A. 622, 7 W.W. 
Harr, 83. 

Fla—^American Box & Lumber Co. 
V. Chandler, 138 So. 29, 102 !Fla 
907. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 
394 Ill. 71—Overstreet v. Illinois 
Power & Light Corporation, 190 
N.E. 676, 356 Ill. 378—Clark v. Git- 
terman, 86 N.E.2d 276, 337 Ill.App. 
390—Harper v. Thompson, 47 N.E. 
2d 501, 318 ni-App. 226—^Reell, for 
Use of Haskin, v. Central Illinois 
Electric & Gas Co., 45 N.E.2d 500, 
317 III.App. 106—Anderson v. Behr, 
19 N.E. 2d 428, 299 Ill.App. 90— 
Cash V. New York Cent. R. Co., 
13 N.E.2d 1012, 294 Ill.App. 389— 
Valuch V. Rawson, 270 IlLApp. 583. 

Ind.—^Elder v, Rutledge, 27 N.E.2d 
358. 217 Ind. 469. 

Iowa—Hump ton v. Unterkircher, 66 
N.W. 776, 97 Iowa 509. 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294. 

Ky.—Brauner v. Lentz, 169 S.W.2d 
4, 293 Ky. 406. 

Ua—Taylor v. City of Shreveport, 
App., 29 So.2d 792. 

Me.—Bartley v. Conture, 55 A.2d 438 
—^Knowles v. Wolman, 39 A.-2d 666, 
141 Me. 120—Willey v. Maine Cent 
R. Co., 18 A 2d 316, 137 Me. 223, 
certiorari denied 62 S.Ot. 85, 314 
XJ.S. 612, 86 L.Ed, 492—^Estabrook 
V. Webber Motor Co., 15 A.2d 25, 
137 Me. 20, 129 AL.R. 1268—Oue- 
lette V. Miller, 183 A 341, 134 Me. 
162. 

Md.—Jackson v. Pennsylvania R. Co., 
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3 A2d 719, 176 Md. 1, 120 AL.R. 
1068. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350—Kelly v. 
McCabe. 146 P.2d 770, 115 Mont 
530—Linney v. Chicago, M., St. P. 
& P. R. Co., 21 P.2d 1101, 94 Mont 
229—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont 
174—Kakos v. Bryam, 292 P, 909, 
88 Mont 309—Bray v. Cove Irr. 
Dist, 284 P. 539, 86 Mont 662— 
Dickason v. Dickason, 274 P. 145, 
84 Mont 52. 

Nev.—Las Vegas Hospital Ass’n v. 
Gaffney, 180 P.2d 694, 64 Nev. 
694. 

N.J.—^Motor Credit Co. v. Tremper, 
1 A.2d 301, 121 N.J.Law 91—Di 
Lello V. Manufacturer’s Land & 
Improvement Co., 165 A 121, 11 
N.J.Misc. 164. 

N.Y.—^Fey v. Wolf, 9 N.T.S.2d 493, 
256 App.Div. 84‘2—^Zaepfel v. -Parn- 
ass, 250 N.Y.S. 740, 140 Misc. 539— 
Dewar v. Sears Roebuck & Co., 49 
N.Y.S.2d 654. 

i Okl.—^Howard v. Reinhart & Dono¬ 
van Co., 166 P.2d 101, 196 Okl. 
506. 

Or.—Christopher v. McGuire, 169 P. 
879, 179 Or. 116. 

R.I.—^Phelps V. Burrillville Racing 
Ass'n, 53 A.2d 753, 73 R.I. 84. 
Tex.—Wichita Val. Ry. Co. v. Bright, 
Civ.App., 184 S.W.2d 856—Corpus 
Juris quoted in Independent East¬ 
ern Torpedo Co. v. Carter, Civ. 
App., 131 S.W:2d 125, 126—^Burton- 
Lingo Co. V. Morton, Civ.App., 126 
S.W.2d 727, affirmed Morton v. Bur¬ 
ton-Lingo Co., 150 S.W.2d 239, 136 
Tex. 263. 

W.Va.—Tbfano v. McIntyre, 165 S.E. 

653, 109 W.Va. 650. 

45 C.J. p 1066 hote 40. 

78. Tex— rCorpus Juris quoted in 
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fendant negligently performed or failed to per¬ 
form certain acts, whereby the injury was caused, 
without an allegation showing defendant's duty in 
the matter,although there is some authority 
against the strict application of this rule.®® 

The sufficiency of the pleading of such duty must 
be determined on the facts from which the duty is 
deduced and in order to be sufficient the duty 
of care on the part of defendant must be shown 
by an allegation of facts from which the duty fol¬ 
lows as a matter of law.^^ It is sufficient to state 
facts from which the duty so arises without showing 


the cfetails;^^ and, if such facts are stated, it is not 
necessary to allege the manner in which the duty 
was imposed.^'* So, also, if the facts stated show a 
legal duty of care, an express allegation of such 
duty is not necessary and, if such an allegation 
is made, it may be treated as surplusage,S6 for, if 
the particular facts stated raise the duty, the alle¬ 
gation is not necessary, and, if they do not, it is 
unavailing.A mere allegation of the existence of 
such duty, without a statement of the facts from 
which the duty arises, is insufficient as being a mere 
statement of a legal conclusion. 


Independent Eastern Torpedo Co. 
V. Carter, Civ.App., 131 S.W.2d 125, 

125. 

45 C.J. p 1060 note 41. 

79. Me.—^Estabrook v. Webber Mo¬ 
tor Co., 15 A.2d 25, 137 Me. 20, 129 
A.L.R. 1268. 

Tex.—Corpus Juris quoted lu Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App., 131 S.W.2d 125, 

126. 

46 C.J. P 1061 note 42. 

80. Mass.—^Windram Mfg-. Co. v. 
Boston Blacking- Co., 131 N.EL 454, 
239 Mass. 123, 17 A.L.R. 669. 

45 C.J. p 1061 note 43. 

81. N.J.—Rickards v. Sun Oil Co., 
41 A.2d 267, 23 N.J.Misc. 89. 

Tex.—Corpus Juris quoted in Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App., 131 •S,W.2d 125, 
126—Corpus Juris quoted in. Texas 
& N. O. R, Co. V. Churchill, Civ. 
App., 74 S.W.2d 1030, 1032. 

45 C.J. p 1061 note 44. * 

82. Ala.—Alabama Utilities Co. v. 
Champion, 160 So. 346, 230 Ala. 
263. 

Ariz.—Southwestern Coca Cola Bot¬ 
tling Co. v. Northern, 177 P.2d 
219, 65 Ariz. 172. 

Fla.—^American Box & Lumber Co. v. 

Chandler, 138 So. 2-9, 102 Fla. 907. 
Ill.—Overstreet v. Illinois Power & 
Light Corporation, 190 N.E. 676, 
356 Ill. 378—Menestrina v. St. 
Louis Nat. Stock Yards, 278 Ill. 
App. 342—^Wolf stein v. Illinois 
Power & Light Corporation, 254 
llLApp. 362. 

Ind.—^Indiana Mfg. Co. v. Coughlin, 
115 N.E. 260, 65 Ind.App. 268. 
Me.—Bartley v. Conture, 55 A.2d 438 
—Ouelette v. Miller, 183 A. 341, 134 
Me. 162. 

Mont.—Bray v. Cove Irr. Dist., 284 P. 
539, 86 Mont. 562. 

Tex.—Corpus Juris quoted ia Inde¬ 
pendent Easteni Torpedo Co. v. 
Carter, Civ.App-, 131 S.W.2d 125, 
126—Corpus Juris quoted iu Texas 
& N. O. R. Co. V. Churchill, Civ. 
App., 74 S.W.2d 1030, 1032. 
W.Va.—Gurry v. New Castle Auto 
Express, 164 S.B. 147; 112 W.Va. 
268. 

46 C.J. p 1061 note 45. 


Allegations held sufficient 
Ala.—Lamson & Sessions Bolt Co. v- 
McCarty, 173 So. 388, 234 Ala. 60. 
Cal.—Katz v. Helbing, 271 P. 1062, 
205 Cal. 629, 62 A.L.R. 825. 

Ga—Justice v. Davis, 10 S.E.2d 267, 
62 GaApp. 872. 

N.J.—Swenson v, Nairn, 30 A.2d 897, 
21 N.J.Misc. 70. 

! N.Y.—Zelenko v. Gimbel Bros., 287 
N.Y.S. 134, 158 Misc. 904, affirmed 
287 N.Y.S. 136, 247 App.Div. 904. 

I Allegations held insufficient 
Del.—Thompson v. Codes, 180 A. 522, 
7 W.W.Harr. 83. 

Fla.—^Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

Md.—State, to Use of Loren2 v. Ma- 
chen, 1-65 A. 695, 164 Md. 579. 
Mass.—Robichaud v. Owens-Illinois 
Glass Co., 48 N.E.2d 672, 313 Mass. 
583. 

Ohio.—Taylor v. Continental Casual¬ 
ty Co., 61 N.E.2d 919, 75 Ohio App. 
299. 

Utah,—Pennock v. Newhouse Realty 
Co., 93 P.2d 482, 97 Utah 408. 
W.Va.—^White v. Kanawha City Co„ 
34 S.E.2d 17, 127 W.Va. 566. 
preferred practice 

In pleading negligence, allegations 
of fact from which the law will 
raise a duty, rather than mere al¬ 
legations that it was the duty of a 
defendant to do certain things, are 
preferred.—Southern Ry. Co. v. Liley, 
43 S.E.2d 576, 75 Ga.App. 489. 

83. Cal.—McAllister v. Brown, '299 
P, 753, 114 CaLApp. 239. 

Tex.— Cforpus Juris quoted in Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App,, 131 S.W.2d 125, 
126— Corpus Juris quoted in Texas 
& N. O. R. Co. V. Churchill, Civ. 
App., 74 S.W.2d 1030, 1032. 

45 .C.J. p 1061 note 46. 

84. Tex.— Corpus Juris quoted In 
Independent Eastern Torpedo Co. 
V. Carter. Civ.App., 131 S.W.2d 126, 
126— Corpus Juris quoted in Texas 
& N. O. R. Co. V. Churchill, Civ. 
App., 74 S.W.2d 1030, 1032. 

45 C.J. p 1062 note 47. 

85. Ala.—Wells v. Gallagher, 39 So. 
747, 144 Ala. 363, 3 L.R,A,N.S., 759, 
113 Am.S.R. 50. 
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Del.—Cooke v. Elk Coach Line, 180 
A. 782, 7 W.W.Harr. 120—Thomp¬ 
son V. Cooles, 180 A. 622, 7 W.W. 
Harr, S3. 

Mo.—Coulter v. City of Independ¬ 
ence, 154 S.W, 860, 168 Mo.App. 
710. 

Tex.—Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W.2d 
830, affirmed 204 S.W.2d 608,’ 146 
Tex. 153—Wichita Val. Ry. Co. v. 
Bright, Civ.App., 184 S.W.2d 856— 
Corpus Juris quoted in. Independ¬ 
ent Eastern Torpedo Co. v. Carter, 
Civ.App., 131 S.W.2d 125, 126— 

Corpus Juris quoted In Texas & 
N. O. R. Co. V. Churchill. Civ.App., 
74 S.W.2d 1030, 1032. 

W.Va,—Curry v. New Castle Auto 
Express, 164 S.E. 147, 112 W.V«u 
268. 

Wis.—Greenman v. Chicago & N. W. 

R. Co., 75 N.W. 998, 100 Wis. 188. 
45 C.J. p 1062 note 48. 

86. Del.—Thompson v. Cooles, 180 
A. 522, 7 W.W.Harr. 83. 

Tex.— Corpus Juris quoted in Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App., 131 S.W.2d 125. 
126— Corpus Juris quoted in Texas 

6 N. O. R. Co. V. Churchill, Civ. 
App., 74 S.W.2d 1030, 1032. 

45 C.J. p 1062 note 49. 

87. Del.—Cooke v. Elk Coach Line, 

180 A. 782, 7 W.W.Harr. 120— 

Thompson v, Cooles, 180 A. 522, 

7 W.W.Harr. S3. 

Tex.— Corpus Juris ^quoted in Inde¬ 
pendent Eastern Torpedo Co. v. 
Carter, Civ.App., 131 S.W.2d 125, 
126. 

45 C.J. p 1062 note 49. 

88. Ariz.—Southwestern Coca Cola 
Bottling Co. V. Northern, 177 P.2d 

, 219, 65 Ariz. 172. 

Ind.—^Holstine v. Director General 
of Railroads, 134 N.E. 303, 77 Ind. 
App. 582. 

Mo.—Korach v. Loeffel, 151 S.W. 790, 
168 Mo.App. 414. 

Mont.—^Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont 
174—^Bray. v. Cove Irr. Dist, 284 
P. 539, 86 Mont,562. 

Tex.— Corpus Juris quoted in Inde¬ 
pendent iSastem Torpedo 'Oo. , v. 
Carter, Civ.App., 131 S.W.2d 125, 
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A declaration or complaint which charges a high¬ 
er degree of duty or care on defendant than the 
law imposes may be bad against a demurrer there- 
to.^^ However, the use of words purporting to 
place on defendant such a higher degree of duty 
will be regarded as mere surplusage, and will not 
render the pleading demurrable, where they are ac¬ 
companied by a statement of facts from which the 
law will imply the proper legal duty,^® or where 
they are so limited by qualifying words and phrases 
as to make them harmonize with the law.^l 

h. Relation of Parties 

(1) In general 

(2) Injuries on defendant’s premises 

(3) Machinery or places attractive to 

children 

(1) In General 

The declaration or complaint should ordinarily al¬ 
lege ultimate facts showing the existence of a relation 
between the parties from which arose a duty of care 
owing from the defendant to the plaintiff. 

Where the gravamen of the action is the alleged 
nonfeasance or misfeasance of defendant, the dec¬ 
laration or complaint ordinarily should allege ulti¬ 
mate facts showing the existence of a relation be¬ 
tween the parties from w^hich arose a duty of care 
owing from defendant to plaintiff other words, 
where simple negligence constitutes the cause of 
action, plaintiff should bring himself within the pro¬ 


tection of the negligence averred by alleging such 
a relationship as authorizes a recovery for such neg- 
ligence.^^^ If the duty necessarily results from the 
relationship alleged, it may be sufficient to allege 
merely the existence of such relationship,^^ Where, 
however, the relationship is one from which the 
duty may arise only under certain circumstances, 
the allegation of such relationship alone is not suffi¬ 
cient,®^ but the circumstances which give rise to the 
duty must likewise be stated;®6 and, where such 
averments are made as to the circumstances under 
which the injury occurred as will show the exist¬ 
ence of defendant’s duty, it is not necessary to aver 
the relationship in terms.®^ 

(2) Injuries on Defendant’s Premises 

The dsclaration or complaint In an action for injuries 
caused by negligence to the person or property of an¬ 
other while on the premises of the defendant must allege 
facts to show the right of such person or property to be 
on such premises at that time. 

Since the duty and liability of the owner or oc¬ 
cupant of premises to persons thereon may vary ac¬ 
cording to their status as trespassers, licensees, or 
invitees, the declaration or complaint in an action 
for injuries, caused by negligence, to the person or 
property of another while on the premises of de¬ 
fendant, must allege facts to show the right of such 
person or property to be on such premises at that 
time.®8 Accordingly, it is usually necessary to 
show that plaintiff was on the premises by invita¬ 
tion, either express or implied;®® and it has been 


126— Corpxis Juris quoted in Texas 
& N. O. R. Co. V. Cburchill, Civ. 
App., 74 S.W.2d 1030, 1032. 

45 C.J. p 1062 note 52. 

89. Md.'—Yanlger v, Calvert Bldg-. 
& Const. Co., 37 A.2d 263, 183 Md. 
285. 

45 C.J. p 1062 note 53. 

90. W.Va.—Malone v. Monongahela 
Valley Tract. Co., 140 S.E. 340, 104 
W.Va. 417. 

45 C.J. p 1062 note 54. 

91. W.Va.—^Britton v. -South Penn 
Oil Co,, 81 S.E. 525, 73 W.Va. 792. 

92. U.S.—Snowhite v. Tide Water 
Associated Oil Co., D.C.N.J., 40 F. 
Supp. 739. 

Ala.—Alabama Power Co. v. Allen, 
118 So. 662, 218 Ala. 416. 

Ariz.—Southwestern Coca Cola Bot¬ 
tling Co. V. Northern, 177 P.2d 
219. €5 Ariz. 172. 

Plsu—^Woodcock V. Wilcox, 122 So. 
789, -98 Fla. 14. 

Me.—^Knowles v. Wolman, 39 A.2d 
€66, 141 Me. 120. 

45 C.J. p 1063 note 57. 

Failure to allege contract 

In action for death of window 
cleaner, failure to allege contract 
between house cleaning company, de¬ 


ceased's employer, and defendant did 
not preclude recovery, since deceased 
was at least an invitee on defend¬ 
ant's premises.—^Leonard v, Rosen- 
thal-Sloan Millinery Co„ Mo.App., 7 
S.W.2d 429. 

Allegations held snOLclent 
Ala,—F. W. Wool worth Co. v. Erick¬ 
son. 127 So. 534. 221 Ala. 5. 

93. Ala,—Sloss-ShefHeld Steel, etc., 
Co., V. Weir, 60 So. 851, 179 Ala. 
227. 

45 C.J. p 1063 note 58. 

94. Fla.—^Atlantic Coast Line R. Co. 
V. Hamlett, 89 So. 337, 81 Fla. 872. 

45 C.J. p 1063 note 59. 

95. R.I.—Smith v. Tripp, 13 R.i. 152. 

96. R.I.—Smith v. Tripp, supra. 

I 97. Va.—Hortenstein v. Virginia- 
Carolina R. Co., 47 S.E. 996 102 

Va. 914. 

45 C.J. p 1063 note 62. 

98. U.S.-—Kang v. Six Companies, 
C.C.A.Nev,, 63 F.2d 302. 

Ga.—^Freeman v. Levy, 5 S.E. 2d 61, 
60 Ga.App. 861. 

Me.—^Knowles v. Wolman, 39 A.2d 
666, 141 Me. 120. 

N.T.—^Fey v. Wolf, 9 K.Y.S.2d 493, 
256 App.Div. 842. 
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Fa.—Smith v. Willits Shoe Company, 
Halifax, Com.PL, 53 Dauph.Co. 64. 
45 C.J. p 1063 note 65. 

Customer 

Complaint averring that defend¬ 
ants “maintained" store, which plain¬ 
tiff entered to buy articles kept 
therein for sale, showed that she was 
customer.—F. W. Woolworth Co. v. 
Erickson, 127 So. 534, 221 Ala. 5. 

Allegations held insufficient 
U.S.—^King V. Six Companies, C.C.A. 
Nev., 63 F.2d 302. 

Allegation held subject tp demurrer 

Ga.—Plipt River Cotton Mills v. Col¬ 
ley, 30 S.E.2d 426, 71 Ga.App. 288. 

99. Ala.—W. F. Bradley Lumber 
Co. V. Crowell, 178 So. 66, 28 Ala. 
App. 12, certiorari denied 178 So. 
68, 235 Ala. 223. 

Ga.—Sterchi Bros. Stores v. Pod- 
houser, 6 S.E.2d 92, . 61 Ga.App. 
184—^Freeman v. Levy, 5 S.E.2d 61, 
60 Ga-App. 861. 

Mo.—^Watson v. St. Joseph Coal Min¬ 
ing Co., 53 S.W.2d 895, 331 Mo. 475. 
F-I.—^Paolino v. McKendall, 53 A. 268, 
269, 24 R.I. 432, 60 L.R.A. 133, 96 
Am.S.R. 736. 

45 C.J. p 1063 note 67. 
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held that, in the absence of such an allegation, the 
relation of trespasser will be presumed,^ 

As a general rule an allegation that plaintiff was 
on defendant’s premises by invitation is sujSicient 
without stating the facts constituting the invita¬ 
tion,^ and is sufficient to show that such person was 
not a trespasser or licensee but there is authority 
to the effect that such a general allegation is insuf¬ 
ficient as being a statement of a legal conclusion^ 
An express allegation of such invitation, however, 
is not necessary it is sufficient to allege the facts 
which disclose such invitation;® and an allegation 
showing an invitation to come on the premises is 
sufficient to show defendant’s duty to keep the prem¬ 
ises reasonably safe.7 If the action is for simple 
negligence, a demurrer will be sustained if the facts 
alleged show that plaintiff was no more than a mere 
licensee,® or a trespasser at the time he was in¬ 
jured.® 

Where facts are alleged showing an invitation, 
it need not be alleged that plaintiff went onto the 
premises for a lawful purpose.^® Where it is al¬ 
leged that plaintiff was lawfully on the premises, 
facts supporting such allegation should be statedA^ 
An allegation merely that plaintiff was lawfully on 
the premises at most shows that he was there as a 
licensee,12 ^nd not as a trespasser;!® and ordina¬ 


rily is not sufficient to show that he was there as an 
invitee, so as to establish a duty to keep the prem¬ 
ises in a reasonably safe condition.!^ It has been 
held, however, that an invitation may be implied 
under such an allegation where the injury occurred 
in a building used and occupied for business purpos¬ 
es into which visitors or those having business 
therein are by implication invited by the ownerA® 

(3) Machinery or Places Attractive to Chil¬ 
dren 

In Jurisdictions which recognize the “attractive nui¬ 
sance" or “turntable" doctrine in an action for negligent 
injury to a child, received while playing around dan¬ 
gerous machinery or at a dangerous place, the declara¬ 
tion or complaint must allege an actual or implied invi¬ 
tation to play there. 

In jurisdictions which recognize the '"attractive 
nuisance” or “turntable” doctrine, in an action for 
negligent injury to a child, received while playing 
around dangerous machinery or at a dangerous 
place, attractive to children, the declaration or com¬ 
plaint must allege either that there was an actual 
invitation to children to play there,!® or that the 
machinery or place, to the actual or constructive 
knowledge of defendant, was especially and unusu¬ 
ally attractive to children, so as to constitute an im¬ 
plied invitation,!7 and that the child was lured by 


1. Wash.—Bolden v. Independent 
Order pf Odd Fellows, 233 P. 273, 
133 Wash. 293. 

2. Mo.—Gilliland v. Bondurant, 59 
S.W.2d 679, 332 Mo. 881. 

45 C.J. p 1064 note 69. 

3. Ind.—East Hill Cemetery Co. v. 
Thompson, 97 N.E. 1036, 53 Ind. 
App. 417. 

4. N.J.—Kubinak v. Lehig-h Valley 
P. Co., 75 A. 443, 79 N.J.Law 438. 

45 C.J, p 1064 note 71. 

5. XJ.S.—Foster v. Portland Gold 
Min. Co., Colo.^ 114 F. '613. 52 C.C.A. 
393. 

Ala.—Farmers' & Merchants' Ware¬ 
house Co. V. Perry, 118 So. 406, 
218 Ala. 223. 

6. Ala.—Farmers’ & Merchants' 
Warehouse Co. v. Perry, supra. 

45 C.J. p 1064 note 73. 

Alleg-ations held sufficient 

(1) To show that plaintiff was an 
invitee. 

U.S.—King V. Yancey, C.C.A.Nev., 147 
F-2d 379—Young y. Mason-Walsh- 
AtkinSon-Kier Co., D.C.Wash., 33 
P.Siipp. 358. 

Ga.—Spivey v. Lovett & Brinson, 172 
S.E. 658, 48 Ga.App. 335. 

(2) To show that pl^ntiff's child 
was an invitee.—^Flint Fiver Cotton 
Mills V. Colley, 30 S.E.2d 426, 71 Ga. 
App. 288.‘ 


Allegations held insufficient 

(1) To show that plaintiff was an 
invitee. 

XJ.S.—King V. Six Companies, C.C.A. 
Nev.. 63 F.2d 302. 

Cal.—^Fraters v. Keeling, 67 P.2d 
118, 20'Cal.App.2d 490. 

Ga.—Freeman v. Levy, 5 S.E.2d 61, 
60 Ga.App. 861. 

(2) To show that plaintiff’s child 
was an invitee.—^Atlantic Coast Line 
R. Co. V. O'Neal, 178 S.E. 451, 180 
Gsl 153, conformed to 179 S.E. 655, 
51 Ga.App. 100. 

7- Cal.—Schmidt v. Bauer, 22 P. 256, 
80 Cal. 565, 5 L.R.A. 580. 

8. Cal.—Fraters v. Keeling, $7 P.2d 
118, 20 Cal.App.2d 490. 

Ga.—Jackson v. Sheppard, 8 S.E.2d 
410, 62 Ga.App. 142. 

Ohio.—Karns v, Trostel, 186 N.E. 

405, 44 Ohio App. 498. 

45 C.J. p 1064 note 75. 

9. ' Ala.—^Louisville, etc., R. Co. v. 
Holland, 51 So. 365, 164 Ala. 73, 137 
Am.S.R. 25. 

45 C.J. p 1064 note 76. 

ICX U.S.—^Foster v, Portland Gold 
Min. Co., Colo., 114 F. 613, 52 C.C.A. 
.393. 

11. N.Y.—^Barker v. Gibralter Credit 
Corporation, 253 N.Y.S. 443, 234 
App.Div. 773. 

45 C.J. p 1064 note 78. 
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12. S.D.—^Waggoner v. E. B. North- 
rup Co., 278 N.W. 542, 66 S.D. 86. 

45 C.J. p 1065 note 79. 

“lawfully leaving" 

A complaint alleging that plaintiff 
was "lawfully leaving said building" 
when he was injured was construed 
as equivalent to an allegation that 
plaintiff was "lawfully in said build¬ 
ing," but, in absence of any other 
allegation respecting plaintiff's sta¬ 
tus, did not accord him any rights 
greater than those of a licensee.— 
Waggoner v. E. B. Northrup Co., su¬ 
pra. 

13. Ga.—^Rollestone v, Cassirer, 59 
S.E. 442, 3 Ga.App. 161. 

N.J.—^Mathews v. Bensel, 16 A, 195, 
51 N.J.Law 30. 

14. N.Y.—Barker v. Gibralter Credit 
Corporation, 253 N.Y.S. 443, 234 
App.Div. 773. 

45 C.J. p 1065 note 81. 

15. N.Y.—Stern v. Miller, 111 N.Y.S. 
659, 60 Misc. 103. 

16. Ala.”—^Needham v. Birmingham 
Trussville Iron Co., 157 So. 849, 
229 Ala. 452. 

45 C.J. p 1065 note 84. 

17. Ala.—Needham v. Birminghain 
Truss ville Iron Co., supra. 

Ind.—^Wise v. Southern Indiana Gas 
& Electric Co., 34 N.E.2d 975, 109 
Ind.App. 681. 

45 C.J. p 1065 note 85, 
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the attraction,or that children in the neighbor¬ 
hood were in the habit of resorting to such place for 
play or amusement and, when this allegation is 
made for the purpose of establishing an implied in¬ 
vitation, it is not necessary to state how defendant 
became cognizant of such habit.^O An implied in¬ 
vitation is shown by allegations to the effect that an 
unguarded turntable was unusually attractive to 
children to play thereon and that the railroad com¬ 
pany, knowing of its attractiveness to children, left 
it unlocked and permitted children to play about 
it.2i Allegations, for simple negligence, which show 
that there was no invitation but that the child in¬ 
jured was a mere trespasser, are insufficient as 
against a demurrer.22 

Where the attractive nuisance doctrine is not 
accepted, an allegation that the children of the 
neighborhood were accustomed to play on certain 
premises and that defendant permitted, allowed, and 
acquiesced in such use should not be construed as 
alleging an invitation either express or implied, but 
at most as alleging the relationship of licensor and 
licensee.^^ 

Slot machine. An allegation, in an action for in¬ 
juries to a customer’s child, as a licensee, from a 
slot machine in a department store, that the ma¬ 
chine was operated for profit is not objectionable as 
irrelevant.2^ 

c. Place of Injury 

The place of injury may be a necessary part of the 
averment of facts showing the defendant's duty to the 
plaintiff. 

Under some circumstances, the place of injury 


may be a necessary part of the averment of facts 
showing defendant’s duty to plaintiff not to injure 
or permit his injury,25 in which case the facts 
alleged must show such duty.26 An objection to 
a declaration on the ground that it fails to point out 
the exact place of the accident should be taken by 
demurrer,2"^ and it is too late to raise such objec¬ 
tions on the tnal.28 An allegation that plaintiff was 
not a trespasser on defendant’s premises, or that he 
had a right to be where he was when injured, is a 
sufficient pleading of defendant’s duty to use due 
care not to injure him,29 as against a demurrer 
which does not specify as a ground of objection 
that the allegations are indefinite^O or state a con- 
clusion.2i Where a complaint for simple negli¬ 
gence shows that plaintiff was not a trespasser on 
defendant’s premises, it is not necessary to allege 
whether or not he was rightfully on the property of 
another at the time of the injury.22 

(L Knowledge of Danger or Defect 

(1) In general 

(2) Sufficiency of allegation 

(1) In General 

As a general rule, the plaintiff must allege the ex¬ 
istence of actual or constructive knowledge on the part 
of the defendant of the danger or. defect. 

Where knowledge on the part of defendant of the 
danger or defective condition which caused the in¬ 
juries complained of is an essential element of his 
duty and consequent negligence with respect there¬ 
to, as a general rule plaintiff must allege the exist¬ 
ence of actual or constructive knowledge on the 
part of defendant of the danger or defect,23 al¬ 


ia. Fla.—May v. Simmons, 140 So. 
780, 104 Fla. 707. 

Mont.—^Fusselman v. Yellowstone 
Valley Land, etc., Co., 163 P. 473, 
53 Mont 254, Ann.Cas.l918B 420. 

46 C.J. p 1065 note 86. 

19. Ky.—^Dominion Constr. Co. v. 
Williamson, 288 S.W. 1018, 217 Ky. 
€ 2 . 

45 C.J. p 1065 note 87. 

Allegutloiui Leld snffldeiit 
Fla.—May v. Simmons, 140 So. 780, 
104 Fla. 707. 

SO. Tex.—San Antonio, etc., R. Co. 
r. Morgan, 68 S.W. 644, 24 Tex.Civ. 
App. 68. 

45 CLJ. p 1065 note 88. 

2L Ky.—Brown v. Chesapeake, etc., 
R. Co., 123 S.W. 298, 135 Ky. 798, 25 
L.R.A.,N.S.. 717, 

45 C.J. p 1065 note 89. 

i22. N'.C.—^Briscoe v. Henderson 

Lightingr, etc., Co., 62 S.E. 600, l48 
K.C. 396, 19 L.R.A.,3Sr.S.. Ill6. 

46 aJ. p 1066 note 90. 


23. Ohio.—^Hannan v. Ehrlich, 131 
K.E. 504, 102 Ohio St 176. 

24- Ga.—Petree v. Davison-Paxon- 
Stokes Co., 118 S.E. 697, 30 Ga.App.' 
490. 

25. Ala.—^Alabama Power Co. v. 

Owens, 181 So. 283, 236 Ala. '96. 

45 C.J. p 1066 note 96. 

Allegation as to place of injury gen¬ 
erally see supra § 183. 

Character or nature of location 
Where duty owing plaintift by de¬ 
fendant is dependent on character 
or nature of location, it should be 
stated accurately in a complaint for 
breach of that duty, but accuracy , is 
not so required where place Is not 
thus related to cause of action and 
when the inaccuracy is not a ma¬ 
terial variance.—^Maise v. City of 
Gadsden, 166 So. 795, 232 Ala. 82. 

26- 'Ala,—^Alabama Fuel, etc., Co. v. 
Bush, 86 So. 641, 204 Ala..658. 

27. Mich.—Campbell v. Kalamazoo, 
45 N.W. 652, 80 Mich, 656. 
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23. Mich.—Campbell v. Kalamazoo, 
supra. 

29. Ala.—^Alabama Fuel, etc., Co. v. 
Bush. 86 So. 541, 204 Ala 658. 

45 C.J. p 1066 note 1. 

30. Ala.—^Alabama Fuel, etc., Co. v. 
Bush, supra. 

31. Ala—Alabama Fuel, etc., Co. v. 
Bush, supra. 

32. Ala.—^American R. Express Co. 
V. Reid, 113 So. 507, 216 Ala. 479— 
Birmingham R., etc., Co. v. Cock- 
rum, 60 So. 304, 179 Ala. 372. 

33. Ala.—Corpus Juris cited in Buf¬ 
falo Rock Co. V. Davis, 154 Sow 566, 
658, 228 Ala. 603—Ragland v. Duke, 
137 So. 397, 223 Ala 574—Sterchi 
Bros. Stores v. Castleberry, 182 
iSo. 471, 28 AlaApp. *281, reversed 
on other grounds, 182 So. 474, 236 
Ala. 349. 

!Fla—^Moulden v. Jefferson Standard 
Life Ins. Co., 196 So. 688, 143 Fla 
344.,' : 

Ga—^McCrory Stores Corporation 
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though it has been held that he need not allege that 
defendant knew or had reason to apprehend that the 
injury in question might result from his negli- 
gence.3^ An allegation of knowledge is not re¬ 
quired, however, where an absolute duty or liabil¬ 
ity is imposed on defendant, by statute or ordinance, 
in respect of the danger or defect complained of;^^ 
and according to some authorities such an allega¬ 
tion is not necessary in other cases since want of 
knowledge is a matter of defense.^® The rule that 
the duty of exercising ordinary care to prevent in¬ 
juring a trespasser is owing to him only after his 
peril is discovered does not apply if one trespasser 
is injured by the negligence of another trespasser, 
so that in an action for such negligence it is not nec¬ 
essary to allege that defendant discovered, or by 
the exercise of ordinary care could have discovered, 
plaintiff’s peril in time to prevent the injury.^7 

(2) Sufficiency of Allegation 

(a) In general 

(b) As to time of acquiring knowledge 
(a) In General 

A general allegation of knowledge on the part of the 
defendant is sufficient to include constructive, as vveii as 
actual, knowledge. 

A general allegation of knowledge on the part of 
defendant is sufficient to include constructive, as 
well as actual, knowledge 8 but an allegation that 


defendant knew, or could by the exercise of ordi¬ 
nary care have known, of the danger or defect is 
insufficient to charge actual knowledge thereof.^^ 
A direct averment of actual or constructive knowl¬ 
edge, however, is not necessary where facts are al¬ 
leged from which such knowledge is necessarily im¬ 
plied,as where facts are alleged which show that 
the danger or defect was caused by the direct or 
positive act of defendant or his authorized agent.^^ 
Constructive knowledge may also be sufficiently 
charged by alleging facts which show that the dan¬ 
ger or defect had existed for such a length of time 
as to give rise to a presumption of knowledge 
and it has been held sufficient to allege that defend¬ 
ant by the exercise of reasonable care might have 
known of the danger or defect.^^ It is not suffi¬ 
cient to allege merely that defendant knew or ought 
to have known of the danger or defect,unless the 
preliminary facts necessary to raise the duty of 
knowledge are set forth.'^S An allegation that de¬ 
fendant ^'willfully” permitted plaintiff to enter a 
place alleged to have been in a dangerous condition 
is not defective in substance because it fails to aver 
that defendant knew of such dangerous condition, 
since the words ‘Villfully” and ‘"knowingly” are 
synon3nnous.^^ 

Effect of charging negligence. Although there is 
some authority to the contrary,^"7 it has been held 
that a general allegation that defendant was neg- 


Ahern, 15 S.E.2d 797, 65 Ga.App. 
334. 

Ill.—Foster v. J. C. Penney Co., 83 
N'.E.2d 761, 336 IlLApp. 352— 

Michelson v. Mandel Bros., 54 N.E. 
2d 646, 322 IIl.App. 691—Antibus 
V. W. T. Grant Co., 17 N'.E.2d 610, 
297 IIl.App. 363. 

Ky.—Louisville & N. R. Co. v. 
Browning, 160 S.W'.2d 612, 290 Ky. 
334—^Kroger Grocery & Baking Co. 
V. Spillman, 130 S.W.2d 786, 279 
Ky. 366. 

Md.—Brinkmeyer v. United Iron & 
Metal Co., 177 A. 171, 168 Md. 149. 
Wis.—Larson v. Equity Co-op. Eleva¬ 
tor Co., 21 N-.W.2d 253, 248 Wis. 
132. 

45 C.J. p 1066 note 7. 

Effect of failure to allege 

A failure to allege properly such 
actual or constructive knowledge, 
when such allegation is required, 
renders the pleading subject to de¬ 
murrer for such defect. 

Fla.—Moulden v. Jefferson Standard 
Life Ins. Co., 196 So. 68‘8, 143 Fla. 
344. 

Ill.—Smith V. Redman, 244 Ill.App. 
434. 

45 C.J. p 1067 note 13. 

84. HI.—O’Rourke v. Sproul, 147 Ill. , 


App. 609, affirmed 89 N.E. 663, 241 
Ill. 576. 

45 C.J. p 1067 note 8. 

35. W.Va.—Chapman v. Milton, 7 S. 
E. 22, 31 W.Va. 384. 

45 C.J. p 1067 note 9. 

36. S.C.—^Branch v. Port Royal, etc., 
R. Co., 14 S.E. 808, 35 S.C. 405. 

W-Va.—^Hoffman v. Dickinson, 6 S.E. 
53, 31 W.Va. 142- 

37- Ky.—Saad v. Brown, 137 S.W. 
834, 144 Ky. 178, 35 L.R.A.,N.S., 
1165. 

45 C.J. p 1067 note 12. 

38. Mo.—Snyder v. Wagner Electric 
Mfg. Co., 223 S.W. 911, 284 Mo. 
285. 

45 C.J. p 1067 note 14. 

39. Conn.—^Ruocco v. United Adver¬ 
tising Corp., 119 A. 48, 98 Conn. 
241, 30 A.L.R. 1237. 

45 C.J. p 1067 note 15. 

4:0. Cal.—Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 Cal.App.2a 529. 
Ind.—Great Atlantic & Pacific Tea 
Co. V, Custin, 14 N'.E.2d 538, 214 
Ind. 54—Pennsylvania R. Co. v. 
Stilabower, 39 2Sr.E.2d 465, 110 Ind. 
App. 458. 

45 C.J. p 1067 note 16. 

Allegations held snfftcient 

Petition alleging that defendant al¬ 

877 


lowed his premises to become defec^ 
tive in some permanent way was 
sufficient to show defendant's knowl¬ 
edge of defective condition.—Kent v. 
Consumers’ Co., 173 S.E. 235, 48 Ga. 
App. 667. 

41. Ala.—^Birmingham v. Shirley, 96 
So. 214, 209 Ala. 305. 

45 C.J. p 1068 note 17. 

42. Ky.—Zehe v. Louisville, 96 S.W. 
918, 123 Ky, 621, 29 Ky.L. 1107. 

45 C.J. p 1068 note 18. 

43. Conn.—Ruocco v. United Adver¬ 
tising Corp., 119 A. 48, 98 Conn. 
241, 30 A.L.R. 1237. 

45 C.J. p 1068 note 19. 

44. Ga.—McCrory Stores Corpora¬ 
tion V. Ahern, 15 S.E.2d 797, 65 Ga. 
App. 334—Flynn ,v. Inman, 174 S.E. 
551, 49 Ga.App.. 186. 

45 C.J. p 1068 note 20. 

45. Ga.—^King Hardware Co. v. En¬ 
nis, 147 S.E. 119, 39 Ga.App. 355. 

Tex.—Burton-Lingo Co. v. Morton, 
Civ.App., 126 S.W.2d 727, affirmed 
Morton v. Burton-Lingo Co., 150 
S.W.2d 239, 136 Tex. 263. 

45 C.J. p 1068 note 21. 

46. Ill.—Peebles v. O’Gara Coal Co., 
88 N.E. 166, 239 Ill. 370. 

47. Fla.—Daytona v. Edson, 34 So, 
954, 46 Fla. 463, 4 Ann.Cas. 1000. 

45 C.J. p 1068 note 23, 
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ligent^^ or that he negligently permitted a defective 
or dangerous condition to exist at the place of the 
injury^^ is a sufficient allegation of notice, without 
a specific charge to that effect, especially after ver¬ 
dict,or in the absence of a motion to make more 

specific,or a demurrer.^^ 

As to foreign me of premises. An allegation of 
the custom of certain invitees on premises to use 
the premises in a manner or for a purpose foreign 
to its ordinary use is not sufficient to charge the 
owner or person in control thereof with knowledge 
of such foreign use, so as to charge him with the 
duty of anticipating such use, and, therefore, is 
insufficient to charge such owner or person in con¬ 
trol with the duty of constructing and maintaining 
the premises suitably for such foreign use,^^ or of 
inspecting and warning of any defects therein rela¬ 
tive to such use.55 

(b) As to Time of Acquiring Knowledge 

An atlegatfon may be required as to the time the de¬ 
fendant acquired knowledge of the danger or defect or 
had an opportunity to acquire such knowledge. 

Except where it is alleged that the defect arose 
from defendant’s negligence,^^ an allegation should 
be made as to the time defendant acquired knowl¬ 
edge of the danger or defect or had an opportunity 
to do so,*57 and facts should be alleged showing 
knowledge for a sufficient period before the injury 
to give defendant a reasonable opportunity to re¬ 
move the danger or remedy the defect.58 The ex¬ 
act time when such knowledge was acquired, how¬ 
ever, need not be alleged it is sufficient to al¬ 


lege that defendant had long known of the danger 
or defect,60 qj- that it had existed for a stated pe¬ 
riod before the injury occurred, and was known 
or should have been known by defendant.®! Where 
it is alleged that defendant negligently failed to 
remedy the danger or defect, it is not necessary to 
charge, in so many words, that a reasonable time 
within which to remedy the same had intervened 
after its discovery,®^ and in such a case it is suffi¬ 
cient further to allege that the dangerous or defec¬ 
tive condition had existed for several days®® or 
several weeks®^ before the injury; but, where such 
a genera] allegation is not made, an allegation that 
such condition existed for a long time prior to the 
injury is too indefinite to impose any duty to reme¬ 
dy it.® 5 

Objection, It has been held that advantage should 
be taken of any indefiniteness in the complaint as 
to the length of time the defect had existed by mo¬ 
tion to make more definite and certain, and not by 
demurrer.®® 

e. Warning of Danger 

Where there Is a duty on the part of the defendant 
to give notice or warning to the person injured, the 
plaintiff must allege facts which show the existence of 
such duty. 

In an action for injuries caused by a danger or 
defect, as to which there was a duty oh the part of 
defendant to give.notice or warning to the person 
injured, plaintiff must allege facts which show the 
existence of such duty.®7 Such an allegation is 
sufficient if the law may imply such a duty from the 


48. R.I.—Carroll v. Allen, 37 A. 704, 
20 R-I. 144. 

45 C.J. p 1068 note 24. 

49. Mo.—Berberet v. Electric Park 
Amusement Co., 3 S.W.2d 1025, 319 
Mo. 275, 61 A.Lr.R. 1269. 

Mont.—Ralph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont. 421. 

Pa,—^Kittila v. Standard Stoker Co., 
Com.Pl., 21 Erie Co. 266. 

Wyo.—Cforpus Juris cited in North¬ 
west States Utilities Co. v. Brouilet- 
te, 65 P.2d 223, 229, 51 Wyo. 132, 
rehearing denied 69 P.2d 623, 51 
Wyo. 132, 

45 C.J. p 1068 note 25. 

Box on of aisle 

In customer’s action for injuries 
sustained in falling over box pro¬ 
truding into aisle of store, allegation 
that defendants negligently permit¬ 
ted box to rerhain on floor and in i 
aisle was sufficient to charge notice 
to, or knowledge by, storekeeper and 
its manager.—Ralph v. MacMarr 
Stores, 62 P.2d 1285, 103 Mont, 421. 
SO, Wyo.—Corpus Juris cited in 
Northwest States Utilities Co. v. 


Brouilette, 65 P.2d 223, 229, 51 

Wyo. 132, rehearing denied 69 P.2d 
623, 51 Wyo. 132. 

45 C.J. p 1068 note 26. 

51. Wyo-—Corpus Juris cited in 

Northwest States Utilities Co. v. 
Brouilette, 65 P.2d 223, 229, 51 

Wyo. 132, rehearing denied 69 P.2d 
623, 51 Wyo. 133. 

45 C.J. p 1968 note 27. 

52. Or.—Dodson v. Bend, 242 F. 821, 
243 P. 76, 117 Or. 231. 

45 C.J. p 1068 note 28- 

53. Ga.—Culbreath v. M. Kutz Co., 
140 S.E. 419, '37 Ga.App. 425. 

54. Ga.—Culbreath v. M, Kutz Co., 
supra. 

45 C.J. p 1068 note 30. 

55- Ga.—Culbreath v. M. Kutz Go,, 
supra. 

56. Ala.—Louisville, etc., R. Co. v. 
Hawkins, 9 So. 271, 92 Ala. 241. 

57. Mont.—B’aJlon v. Chicago, etc., 
R. Co., 200 P. 453, 61 Mont. 130. 

45 C.J. p 1069 note 33. 
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I 58. Mont.—^McEnaney v. Butte, 117 
P. 893, 43 Mont. 526. 

45 C.J. p 1069 note 34. 

59. Ind.—^Wabash, etc., R. Co, v, 
Morgan, 81 N.E. 661, 32 N.E. 85, 
132 Ihd. 430. 

60. Ind.—^Wabash, etc., R. Co. v, 
Morgan, supra. 

Wash.—Randall v. Hoquiam, 70 P% 
1111, 30 Wash. 435. 

61. Mont.—Davis v. Freisheimer, 
219 P. 236, 68 Mont. 322. 

62. Ala.—Conrad v. Gray, 19 So. 398. 
109 Ala. 130. 

45 C.J. p 1069 note 38. 

63. Mont.—Griffin v- Chicago, etc,, 

. R. Co.,. 216 P. 765, 67 Mont. 386. 

64. U.S.—Lakeland v. Beck, C.C.A, 
Fla., 286 P. 375. 

65. Mont.—Boyle v. Chicago, etc., B. 
.Go-,. 199,P. 283. 60 Mont. 453* 

45 C.J. p 1069 note 41. 

66. Wis.—^Wilbert v. Sheboygan, 99 
N.W. 330, 121 Wis. 518. 

67. Mass.—Robichaud v. Owen's-Ill^ 
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facts and circumstances stated;®^ and, if the facts 
alleged show a duty to warn, a specific averment of 
the existence of such duty is not necessary;®^ and, 
on the other hand, a mere allegation of defendant’s 
duty to warn is insufficient without a statement of 
facts showing the existence of such dutyj® 

Defendant's knowledge of danger. In order to 
show a duty to warn of danger, the declaration or 
complaint must allege facts showing that defendant 
had actual or constructive knowledge of the dan- 
gerJ^ A general allegation of negligence in fail¬ 
ing to warn has been held sufficient in this re¬ 
spect,and is not objectionable for failure to al¬ 
lege the particular warning required or the partic¬ 
ular danger to be apprehended, in the absence of a 
special demurrer for uncertainty.*^^ 

f. Duty Imposed by Statute or Ordinance 

Where the duty violated is one imposed by a general 
or public statute, the declaration or complaint need not 
specifically plead the statute. It is sufficient to allege 
facts which bring the case within the statute and disclose 
the duty which the defendant owed to the plaintiff. 

In accordance with general rules, where the duty, 
the violation of which is complained of as consti¬ 
tuting negligence, is imposed by a general or pub¬ 
lic statute, the declaration or complaint need not 
specifically plead the statute,particularly where 
the statute is merely declaratory of the common 
law. *^5 jt is sufficient to allege facts which bring 
the case within the statute, and disclose the duty 
which defendant owed to plaintiff,'^® without stat¬ 
ing that it was imposed by statute and it has 
been held that an allegation setting out duties cre¬ 


ated by statute is not an allegation of facts but of 
a conclusion of law.*^^ Where, however, the duty is 
imposed by a private statute, such parts of the stat¬ 
ute as may be material must be pleaded,but it is 
sufficient if the substance is stated.^^ 

By ordinance. In accordance with general rules, 
where an injury occurs through the neglect of a 
person to comply with a municipal ordinance and 
the action is based on such violation, the ordinance 
or as much thereof as is relied on as the basis of 
his cause of action must be pleaded,®^ although the 
violation thereof is not claimed as negligence per 
se.S2 In pleading the ordinance it need not be set 
out in haec verba, but that part of the ordinance 
relied on, or all the substantial parts thereof, should 
be set out, and it should be directly averred that 
the ordinance was duly enacted and in force at the 
time the injury occurred.^^ Where the original com¬ 
plaint is for common-law negligence, it has been held 
that it is not an abuse of discretion for the trial court 
to refuse to allow an amendment, at the opening of 
trial, based on the violation of a municipal ordi¬ 
nance,or to exclude an ordinance, offered by 
plaintiff, which he claims defendant had \dolated.s® 

§ 187. Breach of Duty or Negligence 

a. In general 

b. Use of ^'negligence’’ or equivalent 

terms 

c. General allegation of negligence 

d. Allegation of specific facts 

e. Application of res ipsa loquitur doc¬ 

trine 


nois Glass Co., 48 N.E.2d 672, 313 
Mass. 583. 

45 C.J. p 1069 note 44. 

68. Ill.—Rohmer v. Anderson, 189 
Ill.App. 274. 

N'.J.—Cetofonte v. Camden Coke Co., 
75 A. 913, 78 hT.XLaw 662, 27 L.R. 
A.,N.S., 1058. 

69. Ala.—^Postal Tel. Cable Co. v. 
Hulsey. 31 So. 527. 132 Ala. 444. 

H.J.—Cetofonte v. Camden Coke Co., 
75 A. 913, 78 N.J.Law 662, 27 L-R. 
A„N.S., 1058. 

70. U.S.—^Fortin v. Manville, C.C. 
R.I., 128 F. 642. 

71. Ind.— W. B. Conkey Co. v. Lar¬ 
sen. 91 N.E. 163, 173 Ind- 585, 29 
L.R.A.,N.S., 116. 

45 C.J. p 1070 note 49. 

Allegration of knowledge of danger or 
defect generally see subdivision d 
of this section. 

72. Ala.—^Robinson Min. Co. v. Tol¬ 
bert, n So. 619, 132 Ala. 462— 


Sloss-Shefiield Steel, etc., Co. v. 
Pilgrim, 70 So. 301, 14 Ala.App. 346. 

73. Mont,—^Forquer v. ISTorth, 112 P. 
439, 42 Mont. 272. 

74. Ala.— Corpus Juris cited iu Al¬ 
len V. Smith, 153 So. 254, 255, 228 
Ala. 278. 

45 C.J. p 1070 note 53. 

75. Tenn.—East Tennessee, etc., R. 
Co. V. Pratt, 1 S.W. 618, 85 Tenn. 9. 

76. Ind.—Corpus Juris cited in 
Fields V. Hahn, 57 br.E.2d 955, 957, 
115 Ind.App. 365, petition dis¬ 
missed 59 N.E.2d 359, 223 Ind. 178. 

45 C.J. p 1070 note 55. 

Allegations held insufficient 

Idaho.—Mole v. Payne, 227 P. 23, 39 
Idaho 247. 

77. Conn.—Griswold v. Gallup, 22 
Conn. 208. 

Mich.—Hayes v. West Bay City, 61 
H.W. 1067, 91 Mich. 418. 

78. H.T.—McGuinness v. Allison Re¬ 
alty Co., 93 N.T.S. 267, 46 Misc. 8, 
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affirmed 97 N.T.S. 1141, 111 App. 
Div. 926. 

79. U.S.—Garlich v. IS'orthern Pac. 
R. Co., Minn., 131 F. 837, 67 C.C.A. 
237. 

45 C.J. p 1070 note 58. 

80. Conn.—Goshen, etc., Turnp. Co. 

V. Sears, 7 Conn. 86. 

81. Ohio.—Richards v. Stratton, 147 
K.E. 645, 112 Ohio St. 476. 

45 C.J. p 1070 note 61. 

82. Mich.—^Richter v. Harper, 54 H. 

W. 768, 95 Mich. 221. 

83. Ind.—Cumberland Telephone & 
Telegraph Co. v. Pierson, 84 N.E. 
1088, 170 Ind. 543. 

45 C.J. p 1070 note 65. 

84. Ind.—Cumberland Telephone & 
Telegraph Co. v. Pierson, supra. 

45 C.J. p 1070 note 66. 

85. Vt.—Prouty v. Pellett, 117 A. 
373, 96 Vt. 53. 

86. Mo.—^Fechley v. Springfield 
Tract. Co., 96 S.W. 421, 119 Mo. 
App. 358. 
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f. Alleging separate acts of negligence 

g. Two or more defendants 

h. Degrees of negligence 

a. In General 

(1) General rules 

(2) Effect of want of knowledge of facts 

(3) Acts or omissions through agent or 

servant 

(4) Breach of statutory duty 

(5) Negligence in performance of con¬ 

tract 


(1) General Rules 

As an element of his cause of action, the plaintiff 
must allege the breach or negligent performance of a 
duty owing to him by the defendant; and he must do so 
in accordance with rules governing pleadings in civil 
actions generally. 

Having set out the duty owing to plaintiff by de¬ 
fendant, plaintiff, as another element of his cause of 
action, must allege in some manner the breach or 
negligent performance of such duty, of which he 
complains;®'^ and a failure sufficiently to make such 
allegations renders the complaint subject to a de- 
murrer.^^ However, the defect may be waived by 
answering over,S9 and may be cured by a verdict.^® 


87. TJ-S.—LfOwis V. Thompson, I>.C. 
I>a., 47 F.Supp. 435, 

Ala.—Moseley v. Alabama Power Co., 
21 So.2d 305. 246 Ala. 416—Little¬ 
ton V. Alabama Power Co., 10 So. 
2d 757, 243 Ala. 491—Gilbert v. 
Louis Pizitz Dry Goods Co., 186 
So. 179, 237 Ala. 249—^Alabama 

Baptist Hospital Board v. Carter, 
145 So. 443, 226 Ala. 109—^Alabama 
Great Southern R. Co. v. Raney, 
App., 37 So.2d 150. 

Ariz.—Southwestern Coca Cola Bot¬ 
tling- Co. V. Northern, 177 P.2d 219, 
65 Ariz. 172—Eisenbeiss v. Payne, 
25 P.2d 162, 42 Ariz. 262. 

Ark.—Swearengen v. Johns, 194 S.W. 
445, 210 Ark. 119. 

Cal.—Neuber v. Royal Realty Co., 
196 P.2d 601, 86 Cal.App.2d 596— 
Ades V. Brush, 152 P.2d 519, 65 
Cal.App.2d 436—^Allbritton v. Inter¬ 
state Transit Lines, 87 P.2d 704, 31 
Cal.App.2d 149—Grosso v. Monfal- 
cone, Inc., 66 P.2d 1266, 13 Cal.App. 
2d 405. 

DeL—Cooke v. Elk Coach Line, 180 
A. 782, 7 W.W.Harr. 120. 

Idaho.—Stearns v. Graves, 99 P.2d 
955, 61 Idaho 232. 

HI.—Overstreet v. Illinois Power & 
Light Corporation, 190 N.E. 676, 
356 Ill. 378—I^sko v. Meier, 67 
N.K2d 162, 394 Ill. 71—Clark v. 
Gitterman, 86 N.R2d 276, 3S7 Ill. 
App. 390—^Paolinelli v. Dainty 
Foods Manufacturers, 64 N.E.2d 
759, 322 Ill.App. 586—Kelly v. Pox, 
48 N.E.2d 592, 318 Ill.App. 481— 
Harper v. Thompson, 47 N.E.2d 501, 
318 Ill.App. 226—^Anderson v. Behr, 
1-9 N.R2d 428, 299 Hl.App. 90— 
Cash V. New York Cent. R. Co-, 13 
N-E.2d 1012, 294 Ill.App. 389—Va- 
luch v. Rawson, 270 Hl.App. 583. 

Ind.—Elder v, Rutledge, 27 N.E.2d 
358, 217 Ind. 459. 

Kan.—Rowell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294—Stroud v. 
Sinclair Refining Co., 58 P.2d 77, 
144 Kan. 74. 

La.—Tippett v. F. W. Woolworth Co., 
App., 3 So.2d 461—McGregor v. 
Saenger-Ehrlich Enterprises, App., 
195 So. 624—Olfphant v. Town of 
Lake Providence, App., 193 So. 516 | 


—Martin v. Jonesboro Drug Co., 7 
La.App. 262. 

Me.—Knowles v. Wolman, 39 A.2d 
666, 141 Me. 120—Ouelette v. Mil¬ 
ler, 183 A. 341, 134 Me. 162—Feur- 
man v. Rourke, 180 A. 314, 133 Me. 
466. 

Md.—Jackson v. Pennsylvania R. Co., 
3 A.2d 719, 176 Md. 1, 120 A.L.R. 
1068. 

Mich.—Sward v. Megan, 279 N.W. 
886, 284 Mich. 421. 

Mo.—St. Louis & H. R. Co. v. Walsh 
Fire Clay Products Co., App., 32 
S.W.2d 97. 

Mont-—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350—Kelly v. 
McCabe, 146 P.2d 770, 115 Mont. 
530—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont. 174 
—Kakos v. Bryam, 292 P. 909, 88 
Mont. 309—Bray v. Cove Irr. Dist., 
284 P. 539, 86 Mont. 662—Boyd v. 
Great Northern Ry. Co., 274 P. 293, 
84 Mont. 84—^Dickason v. Dickason, 
274 P. 145, 84 Mont. 52. 

Nev-—Las Vegas Hospital Ass^n v. 

Gaffney, 180 P.2d 594, $4 Nev. 225. 
N.T.—Brone v. Sours Carting & Stor¬ 
age Co., 58 N.T-S.2d 413, 186 Misc. 
1—Zaepfel v. Pamass, 250 N.Y.S. 
740, 140 Misc. 539. 

Ohio.—First Discount Corp. v. Daken, 
60 N.E.2d 711, 75 Ohio App. 33. 
OkL-—Howard v. Reinhart & Donovan 
Co., 166 P.2d 101, 196 Okl. 506— 
Oklahoma Gas & Electric Co. v, 
Wilson, 45 P.2d 750, 172 Okl. 540. 
Or.—Christopher v. McGuire, 169 P. 

2d 879, 179 Or. 116. 

Pa,—Zack v. Yuengling Dairy Prod¬ 
ucts Corporation, Com.Pl., 6 Sch. 
Reg- 247. 

R. I.—^Phelps V. Burrillville Racing 
Ass’n, 53 A.2d 753, 73 R.I. 84— 
Paubert v. Sharteriberg's, Inc., 195 
A. 21$, 59 R.I. 278: 

S. C. —Taylor v. Winnsboro Mills, 143 
S.E: 474, 146 S.C, 28. 

S.D.—Backer v. Chicago & N. W. Ry. 

Co.; 4 N.W.2d 853, €8 S.D. 531. 

Tex.—^Wichita Val. Ry. Qo. v. Bright, 
Qiv.App., 184 S.W.2d ,856. 
Utah.-^Peterson v. Sorensen, 65 P.2d 
' 12, 91 Utah 507—Industrial 'Com- 
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^ mission of Utah v. Wasatch Grad- 
' ing Co., 14 P.2d 988, 80 Utah 223. 
Vt.—Seeley v. Central Vermont Ry, 
Co., 92 A. 28, 88 Vt. 178. 

W.Va.—Tofano v. McIntyre, 165 S.E. 
653, 109 W.Va. 550. 

Wis.—Larson v. Equity Co-op. Eleva¬ 
tor Co., 21 N.W.2d 253, 248 Wis. 132 
—Ludwig V. Wisconsin Power & 
Light Co., 8 N.W.2d 272, 242 Wis. 
434. 

45 C.J. p 1071 note 73. 

Plaintiff could not rely on an as¬ 
signment of negligence which was 
not pleaded.—Morgan v. Kroger Gro¬ 
cery & Baking Co., 154 S.W.2d 44, 348 
Mo. 642. 

Legal, not contractual, duty 

Complaint in negligence action 
must contain allegations showing 
violation of existing legal duty owed 
by defendant to plaintiff, and a vio- 
.lation of a contractual duty Is insuf¬ 
ficient.—^Zaepfel v. Parnass, 250 N. 
Y.S. 740, 140 Misc. 53 9. 

Customer injured in store 
Mo.—^Perringer v. Lynn Food Co., 
App., 148 S.W.2d 601. 

N.Y.—Joyce v. W. T. Grant Co., 278 
N.Y.S. 435, 243 App.Div. 847. 

In action against bottle manufac¬ 
turer for injuries sustained when 
bottle containing carbonated bever¬ 
ages exploded while plaintiff was 
standing nearby, declaration which 
alleged that bottles charged with 
carbonated beverages are dangerous 
but which failed to allege negligence 
in manufacture, of particular bottle 
or that manufacturers bottles were 
more likely to explode than other 
bottles or breach of manufacturer's 
duty, if any, to warn plaintiff was 
insufficient.'—Robichaud v. Owens-Il¬ 
linois Glass Co., 48 N.E.2d 672, 313 
Mass. 583. ■ 

88. Md.'—Jackson v. Pennsylvania 
R. Co., 3 A.2d 719. 176 Md. 1, 120 
A.L.R. 1068—^American Oil Co. v, 
Wells, 165 A.‘ 298, 164. Md. 422. 

45’C.J. p 1071 note 74./, . - , 

89. Or.—Bottig v. Polsky, 201 P. 

■ 188, 101’Of. ‘530/; “/ 

90. Or.—Bottig v. t'orsky, supra. 
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As to the manner of pleading negligence, there is 
no hard and fast rule.^^ No special form of words 
is required,and it is immaterial in what part of 
the petition the allegation of negligence appears,^^ 
although the petition as a whole must be considered 
and none of its charging parts can be ignored.^^ In 


pleading negligence it is necessary to plead facts 
and not conclusions.Moreover, it must appear 
from the pleading in what respects defendant was 
negligent;^® the facts alleged as negligence must 
constitute negligence and, since all negligence is 
not actionable, as discussed supra § 1, in order to 


91. U.S.—Tatum v. Louisville, etc., 
R. Co., Ga., 253 F. 898, 1S5 C.C.A. 
378. 

92. Hawaii.—Morgan v. Tamada, 26 
Hawaii 17. 

Ill.—Miller v. S. S. Kresge Co., 137 
N.B. 385, 306 Ill. 104. 

The statutes providing that plain¬ 
tiffs petition shall contain plain and 
concise statement of facts constitut¬ 
ing cause of action and that defend¬ 
ant's answer shall contain a state¬ 
ment of any new matter constituting 
a defense in ordinary and concise 
language placed petition and answer 
on same footing for purposes of 
charging negligence, and court should 
not differentiate between them in 
ruling on sufficiency of charges of 
negligence therein.—State ex rel. 
Shell Petroleum Corporation v. Ho- 
stetter, 156 S.W.2d 673, 348 Mo. 841. 

93. Mo.—State ex rel. Spears v. Mc- 
Cullen, 210 S.W.2d 68, 357 Mo. 686. 

94. Mo.—State ex rel. Spears v. Mc- 
Cullen, supra. 

95. U.S.—Venuto v. Robinson, C.C.A. 
N.J., 118 F.2d 679. 

Ala.—Standard Portland Cement Co. 
V. Thompson, 67 So. 608, 191 Ala. 
444—St Louis & S. P. R. Co. v. 
Jamar, 62 So. 701, 182 Ala. 554— 
Birmingham & A, R. Co. v. Norris, 
59 So. 66, 4 Ala.App. 363, 

Kan.—Barnett v. United Kansas 

Portland Cement Co., 139 P. 484, 91 
Kan. 719- 

La.—Lewis V. JefCress, App., 3 So.2d 
477. 

Mont.—Pusselman v- Yellowstone 

Valley Land & Irrigation Co., 163 
P. 473, 53 Mont 254—Linney v. 
Chicago, M., St P. & P. R. Co., 21 
P-2d 1101, 94 Mont 229—Thompson 
V. Shanley, 17 P.2d 1085, 93 Mont. 
235—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont 174 
—Bray v. Cove Irr., Dist., 284 P. 
539, 86 Mont 562—Nelson v. 

Northern Pac. Ry. Co., 148 P. 388, 
50 Mont. 516. 

N.T.—People V. Equitable Life Assur. 
Soc., 109 N.Y.S. 453, 124 App.Div. 
732—Schlesinger v. Central R. Co. 
of New Jersey, 131 N.Y.S. 723, 74 
Misc. 91. ’- 

Ohio.—Home Ins. Co. v. Pittsburgh, 
etc., R. Co., 4 Ohio N.P„ N.^., 373— 
Budakunst v. McDonald, 13 Ohio 
Supp. 25. “ ^ 

Pa.—Riz^tti V. Oliverl, Com.Pl,. 41 
Ladk.Jur. 99. • “ 

Wis.—Flambeau River Lumber Co. v. 
Lake Superior Dist. Power Co,, 227 ' 
'N.W. 276, 200’wis. 31. 

65 C.J.S.—66 


Allegations of negligence amounting 
merely to conclusions as insuffi¬ 
cient see infra subdivision c (1) 
(b) of this section. 

Pleading facts rather than conclu¬ 
sions generally see the C.J.S. title 
Pleadings f§ 13-32, also 49 C.J. p 
43 note 97-p 79 note 28. 

Allegations held to be of facts, not 
COZLClrLsloZLS 

(1) Generally. 

Ala.—National Life & Accident Ins. 
Co. V. Cruso, 113 So. 396, 216 Ala. 
421—Fairfax v. King, 107 So. 722, 
21 Ala.App. 306. 

Ark.—Chicago, R. I. & p. Py. Co. v. 

Smith, 127 S.W. 715, 94 Ark. 524. 
Fla,—Panama City v. Eytchison, 184 
So. 490, 134 Fla. 833. 

Ga.—Armour & Co. v. Miller, 149 S. 
E. 698, 169 Ga. 201—Piedmont Hos¬ 
pital V. Anderson, 16 S.E.2d 90, 65 
Ga.App. 491—^Alford v. Zeigler, 16 
S.E.2d 69, 65 Ga.App. 294—Geor- 
gia-Alabama Coca-Cola Bottling 
Co. V. White, 191 S.B. 265, 65 Ga. 
App, 706—^West v. Rosenberg, 160 
S.E. 808, 44 Ga.App. 211—Rowland 

V, Woodward Iron Co., 101 S.E. 809, 
24 Ga.App. 671. 

Ill.—O’Donnell v. Kavanagh, 158 Ill. 
App. 599. 

—^Holtz V. Daniel Hamm Drayage 
Co., 209 S.W.2d 883, 357 Mo. 538— 
Erwin v. Collum Commerce Co., 
App., 204 S.W, 820. 

Tex.—Freeman v. Wilson, Civ.App., 
149 S.W. 413, reversed on other 
grounds Wilson v. Freeman, 185 S. 

W. 993, 108 Tex. 121, Ann.Cas. 

1918D 1203. 

Va.—Norfolk & P. B. L. R. Co. v. 

Sturgis, 85 S.E. 572, 117 Va. 532. 
Wis.—^Nicolai v. Wisconsin Power & 
Light Co., 269 N:W. 281, 222 Wis. 
605. 

(2) Negligence in operation of mo¬ 
tor vehicles. 

Ala.—Jinright v. Archer, 78 So. 713, 
16 Ala.App. 450. 

Del.—Hill v. Day, 199 A- 920, 9 W.W. 
Harr. 400. 

Fla.—Pendarvis v. Pfeifer, 182 So. 
307, 132 Fla. 724. 

Ga.—Cochran v. Kendrick, 158 S.E. 
57, 43 Ga.App. 135—Jones v. Tan¬ 
ner, 105 S.E. 705, 26 Ga.App. 140— 
Fuller V. Inman, 74 S-E, 287, 10 Ga. 
App. 680. 

Kan.—Knight v. Hackett, 87 P.2d 505, 
149 Kan. 492. 

Mo,—^Koelling v. Union Fuel & Ice 
Co., App., 267 S.W. 34. 

Mont.—^^Autio v. Miller, 11 P.2d 1039, 
'92 Mont. 150. 

Tex.—Phoenix Refining Co. V. Walk- 
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er, Civ.App., 108 S.W.2d 323, error 
dismissed. 

(3) Negligence in operation of 
railroads. 

Ga.—Charleston & W. C. Ry. Co. v. 
McElmurray, 85 S.B. 804, 16 Ga. 
App. 504. 

Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. V. Bir, 105 N.E. 921, 66 Ind. 
App. 598—Cincinnati, L, & A. St. R. 
Co. V. Cook, 90 N.E. 1052, 45 Ind. 
App. 401- 

Mo.—^Welch V- Thompson, 210 S.W. 
2d 79. 357 Mo. 703. 

S.C.—Lee v. Northwestern R. Co., 65 
S.E. 1031, 84 S.C. 125. 

Tex.—St- Louis Southwestern Ry. Co. 
of Texas v. Wilcox, 121 S.W. 588, 
67 TexCiv.App. 3. 

95. Ala.—^Alabama Utilities Co. v. 

Champion, 160 So. 346, 230 Ala. 263. 
Cal.—Boomer v. Southern California 
Edison Co., 267 P. 181, 91 Cal.App. 
382. 

Mo.—Semler v. Kansas City Public 
Service Co., 196 S.W.2d 197, 355 
Mo. 388. 

N.Y.—Nelles v. Ramsdell, 69 N.Y.S. 
2d 671, appeal dismissed 63 N.Y.S. 
2d 216. 

Pa.—Mattern r. Heil, Com.Pl., 45 Sch. 
Reg. 42. 

45 C.J. p 1072 note 81. 

Allegations held insufficient 

(1) In general. 

N.Y.—Palladino v. Onondaga County 
Sav. Bank, 8 N.Y.S.2d 773, 255 App. 
Div. 929. 

W.Va.—^Wilson v. Guyandotte Tim¬ 
ber Co., 74 S.E. 870, 70 W.Va. 602. 
Wis.—^Emond v. Kimberly-Clark Co., 
149 N.W. 760, 159 Wis. S3. 

(2) Negligence in manufacture or 
sale of articles. 

Del.—Hartford Accident & Indemnity 
Co. V. Anchor Hocking Glass Corp., 
65 A.2d 148. 

N.C.—Daniels v. Montgomery Ward 
& Co., 9 S.E.2d 388, 217 N.C. 768. 
Ohio.—Rockwell v- Queen City Bot¬ 
tling Co., 53 N.E.2d 528, 73 Ohio 
App. 42. 

97. U.S.—Stokes v. Great Southern 
Lumber Co., D.C.Miss., 21 F.2d 185. 
Ala.—^Birmingham Electric Co. v. 
Baker, 122 So. 316, 219 Ala. 324— 
Farmers* & Merchants' Warehouse 
Co. V. Perry, 118 So. 406, 218 Ala. 
223. 

Mont.—-Dickason v. Dickason, 274 P. 
145, 84 Mont. 52. 

Allegation held to charge n^ligence 
Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Wilcox, 121 S.W.' 688, 
57 Tex.Civ.App. S. - • - ' • 
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show’ a cause of action the declaration or complaint 
must affirmatively show that the negligence relied 
on for a recovery is actionable.^® In other w-’ords, 
the facts specified in pleading negligence must state 


a cause of action.®^ 

The act done or omitted which constitutes the 
negligence complained of must be stated with a rea¬ 
sonable degree of particularity and certainty! in 


98, Ala.—City of Birmingham v. 
Cox, 15S So. 81S, 23r> Ala. 95. 

Me.—Feurman v. Rourke, 180 A. 314, 
133 Me. 465. 

45 C.J. p 1072 note 83. 

99. Ky.—Bogart's Adm'x v. City of 
Newport, 28 S.W.2d 489, 234 Ky. 
410. 

Allegations held suffloient 

(1) In general. 

Cal.—Coole v. Haskins, 135 P.2d 176, 
57 Cal.App.2d 7.37. 

Fla.—Putnam Lumber Co. v. Berry, 
2 So.2d 133, 146 Fla. 59.5. 

Ga.—-Hall V. Davis, 44 S,E.2d f»8o, 75 
Ga.App. 819—Kuhr v. Prizzelle, 40 
S.B.2d 405, 74 Ga.App. 524~South- 
eastem Elevator Co. v. Phelps, 28 
S.E.2d 85, 70 Ga.App. 331—Atlan¬ 
ta Enterprises v. James, 24 S.E.2d 
130, 68 Ga.App. 773—A. G. Alexan¬ 
der Lumber Co. v. Livingston, 12 S. 
E.2d 89, 63 Ga.App. 733. 

Ind.—Indian Refining Co. v. Summer- 
land, X73 N.E. 269, 92 Ind.App. 429. 
'Kan.—De Bauge v. De Bauge, 57 P. 

2d 31, 143 Kan. 880. 

Ij>a.—De Hart v. Travelers Ins. Co., 
App., 10 So.2d 597. 

Minn.—Johnson v. Whitney, 14 N.TV. 

2d 765, 217 Minn. 468. 

N.C.—Sayles v. Loftis, 9 S.B.2d 393, 
217 N.C. 674—Stroud v. Southern 
Oil Transp. Co., 197 S.B. 199. 213 
N.C. 642. 

Pa.—Shocket v, Goldstein, Com.Pl., 
39 Luz.Leg.Reg. 53. 

R.I.—Downes v. Silva, 190 A. 42, 57 
R.I. 343. 

(2> Negligence as to defect or dan¬ 
gerous condition in store or premises. 
Colo.—Peters v. Schillig-Scott Lum¬ 
ber Co., Ill P.2d 898, 107 Colo. 310. 
Del.—Weinberg v. Hartman, 65 A.2d 
805. 

.Ga.—Scott V. Rich's, Inc., 171 S.B. 
201, 47 Ga.App. 548—Fuller v. 

Louis Steyerman & Sons, 169 S.E. 
508, 46 Ga.App. 830—Cook v. Nash¬ 
ville, G. & St. L. Ry. Co., 165 S.E. 
760, 45 Ga.App. 695, affirmed Nash¬ 
ville, G. & St. L. Ry. Co. v. Cook, 
170 S.E. 28, 177 Ga. 196, and Nash¬ 
ville, C. & St. L. Ry. Co. V. Henry, 
170 S.E. 30, 177 Ga. 202—Moore V. 
Sears, Roebuck & Co., 157 S.E. 106, 
42 Ga.App. 658. 

■Ind.—Great Atlantic Pacific Tea 
Co. V. Gustin, 13 N.E.2d 542, 214 
Ind. 54, rehearing denied 14 N.E.2d 
538, 214 Ind. 54. 

La.—Mercer v. Tremont & G. Ry. Co., 
App., 19 So.2d 270. 

N.T.—Tout V. Logan, 5 N.T.S.2d 540, | 
254 App.Div. 820—Booth v. Sears, 
Roebuck & Co., 68 N,T.S.2d 26. 
K-C.—^Ramsey v. Nash Furniture Co., 
1«3 209 N.a 166. 


Tex,—Montgomery v. Allis-Chalmers 
Mfg, Co., Civ.App., 1-64 S.W.2d 556, 
j error refused. 

W.Va.—Gor.such v. F. W, Woolworth 
& Co., 140 S.B. 610, 107 W.Va. 6'52. 
(3) Negligence in connection with 
manufacture or sale of defective ar¬ 
ticle. 

U.S.—King V. Maewhyte Co., D.C.Pa., 
60 P.Supp. 75—McWilliams v. Daw¬ 
son, D.C.Te.x., 48 F.Supp. 538. 

Ala,—Altorfer Bros. Co. v. Green, 183 
So. 415, 236 Ala. 427. 

Ga.—Segal v. Carroll Furniture Co., 
179 S.E. 775, 51 Ga.App. 164—King 
Hardware Co. v. Ennis, 147 S.E. 
119, 39 Ga.App. 355. 

Minn.—Stone v. Puffer-Hubbard Mfg. 

Co.. 244 N.W. 5,55, 187 Minn. 173. 
Allegations held insufficient 

(1) In general. 

Ga.—Executive Committee of Baptist 
Convention v. Wardlaw, 178 S.E. 
155, ISO Ga, 148, conformed to 
Wardlaw v. Executive Committee 
of Baptist Convention, 179 S.E. 
163, 50 Ga.App. 519—Macon Tel. 
Pub. Co. V. Graden, 53 S.E.2d 371, 
79 Ga.App. 230—St. Clair v. City 
of Macon, 159 S.E. 7'58, 43 Ga,App. 
598. 

Da.—Tippett v. F. W. Woolworth, 
Co.. App., 3 So.2d 461. 

N.T.—Counias v. Thomas, 285 N.T.S. 
906, 247 App.Div. 117, motion 

granted and appeal dismissed 4 
N.E.2d 821, 272 N.T. 597. 

Tex.—Burton-Lingo Co. v. Morton, 
Civ.App., 126 S-W.2d 727, affirmed 
Morton v. Burton-Lingo Co., 150 
S,W.2d 239, 136 Tex. 263. 

(2) Negligence as to defect or 
dangerous condition in store or prem¬ 
ises. 

Ark.—Sanders v. Baird, 112 S.W.2d 
966, 195 Ark. 535. 

Fla.—^Moulden v. Jefferson Standard 
Life Ins. Co., 2 So.2d 302, 147 Fla, 
36. 

La,—Burdeaux v. Montgomery Ward 
& Co., App., 192 So. 728. 

N.T,—Secor v. Levine, 66 N.T.S.2d 
869, 271 App.Div. 893, affirmed 73 
N.E.2d 726, 296 N.T. 1020. 

Or.—^Napier v. First Congregational 
Church of Portland, 70 P.2d 43, 157 
Or, 110. 

(3) Negligence in connection with 
sale or manufacture of defective ar¬ 
ticle. 

Del.—Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

Ga,—Bel v. Adler, 11 S.E.2d 49o, 63 
Ga,App. 473. 

N.T.—Mesick v. Polk, 70 N.E-2d 169, 
296 N.T. 673—Jaroniec v. C. O. 
Hasselbarth, Inc., 228 N.Y.S. 302, 
223 App.Div. 182, 
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Pa.—Venslauskas v. Star Products 
Co., Com.Pl., 33 Luz.Leg.Reg. 41. 

Attractive nuisance doctrine 

(1) In an action for injuries sus¬ 
tained by a child based on attractive 
nuisance doctrine on allegation that 
agency which caused injury was set 
up near a path and public highway, 
known to be frequented by children, 
the test of the sufficiency of decla¬ 
ration is not whether it shows that 
adults of experience would be at¬ 
tracted to the agency and be injured, 
but whether it shows that children 
of tender years would be attracted 
by it.—Johnson v. Wood, 2l So.2d 
353, 155 Fla. 753. 

(2) Allegations held sufficient. 
Ark.—Standard Oil Co. of Louisiana 

V. Dumas, 38 S.W.2d 17, 183 Ark. 
616. 

Fla.—^Atlantic Peninsular Plolding 
Co. V. Oenbrlnk, 182 So. 812, 133 
Fla. 325. 

Ga.—Clary Maytag Co. v. Rhyne, 151 
S.E. 686, 41 Ga.App. 72—Carter v. 
La Mance, 151 S.E. 406, 40 Ga.App. 
695. 

Irid*—Borinstein v. Hansbrough, App,, 
82 N.E.2d 266. 

N.M.—Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 85. 

Tex.—^Henwood v. Vanover, Civ.App., 
126 S.W.2d 1036, reversed on other 
grounds Vanover v. Henwood, 150 
S.W.2d 785, 136 Tex. 348. 

(3) Allegations held insufficient. 
U.S.—Martin v. Latex Const. Co., D. 

C.La., 50 P.Supp. 424. 

Ala.—W. F. Bradley Lumber Co. v. 
Crowell, 178 So. 66, 28 Ala. App. 
12, certiorari denied 178 So. 68, 
235 Ala. 223. 

Del.—^Weinberg v. Hartman, 65 A.2d 
805. 

Ga.—Bowers v. Texas Co., 16 S.E.2d 
765, 65 Ga.App. 874—Crawford v. 
Pollard, 191 S.E. 162, 55 Ga.App. 
702, 

N.C.—Purtick v. Bonnie Cotton Mills, 

8 S.E.2d 597, 217 N.C. 516, followed 
in 8 S.E.2d 598, 217 N.C. 517. 

(4) In action against city for In¬ 
juries received by boy when kite 
string contacted uninsulated por¬ 
tion of electric wires maintained over 
intersection by city, petition was not 
demurrable as seeking to extend or 
enlarge attractive nuisance doctrine 
or ingraft on jurisprudence new doc¬ 
trine based on attractive environ¬ 
ment near unattractive dangerous in¬ 
strumentality.—Schneiter v. City of 
Chillicothe, 107 S.W.2d 112, 232 Mo. 
App. 338. 

1 . Del. — ^Hartford Accident & In- 




65 aj,S. 


NEGLIGENCE 


§ 187 


order that defendant may be apprised of what he 
will be called on to defend against,^ and what is 
a reasonable degree of certainty depends on the cir¬ 
cumstances and nature of the particular case;^ 
and such negligent act must be set out in traversable 
form."^ However, want of particularity in setting 
out acts of negligence may generally be cured by 
the verdict, unless there is an omission of facts that 
are material to plaintiiT’s case.^ 

The act or omission relied on as negligence must 
be alleged either in direct and positive terms,^ or by 
setting out facts from which the fact of negligence 
can fairly and legally be inferred;*^ and it is not 


sufficient that they appear by way of recital^ or 
by unnecessary inference.^ Ultimate facts only, 
however, need be pleaded and, as considered in¬ 
fra subdivision d (1) of this section, it is not nec¬ 
essary to allege in detail all the evidential facts of 
negligence; nor is it necessary to assert a single hy¬ 
pothesis of wrongful action or omitted duty, and 
then exclude every otherT^ 

In exceptional cases where, by reason of the re¬ 
lationship of the parties, defendant is under a high 
duty to prevent injury, or where the act itself be¬ 
speaks negligence, the mere averment of injurious 
result may be a sufficient statement of negligence 


demnity Co. v. Anchor Hocking” 
Glass Corp., 5'5 A.2d 148. 

Idaho.—Stearns v. Graves, P.2d 
955, 61 Idaho 232. 

Md.—American Oil Co. v. Wells, 165 
A. 298. 164 Md. 422. 

Pa.—^Kohutka v. Shute, Com.PL, 43 
Leh.L.J. 168, 61 York Leg.Rec. 156 
—^l^’'olfe v. Manatio, Oom.Pl., 32 
Luz.Leg'.Ileg. 6. 

45 C.J. p 1072 note 84. 

Defect in mechanical appliance 
may be deseribed by showing- re¬ 
sults represented against, and which 
would not have occurred if free 
from defects.—King Hardware Co. v. 
Ennis, 147 S.E. 119, 39 Ga.App. 355. 

AUega-tions held stifacient 

(1) In general. 

Ala.—Mackintosh Co. v. Wells, 118 
So. 276, 218 Ala. 260. 

Cal.—^Katz v. Helbing, 271 P. 1062, 
205 Cal. 629, 62 A.L.R. 825—Green 
V. Hanson, 284 P. 1082, 103 Cal.App. 
430. 

Ga.—Cox V. Greenfield, 179 S.E. 178, 
■50 Ga.App. 699- 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

(2) Negligence as to defect or dan¬ 
gerous condition in store or prem¬ 
ises- 

Ala.—F. W. Woolworth Co. v. Erick¬ 
son, 127 So. 534, 221 Ala, o—Shep¬ 
herd V. Morrison’s Cafeteria Co., 
194 So. 427, 29 Ala.App. 1S9. 

(3) Negligence in connection with 
the sale or manufacture of defective 
or dangerous article. 

Ky.—Rankin v. Harlan Retreading 
Co., 183 S.W.2d 40, 298 Ky. 461. 
Mo.—Orr v. Shell Oil Co., 177 S.W.2d 
608, 35*2 Mo. 288. 

N.J.^—Swenson v. Nairn, 30 A.2d 897, 
21 N.J.Misc. 70. 

Allegations held insufacient 

(1) In general. 

Cal.—Irvine v. J. F. Shea Co., 107 
P.2d 80, 41 Cal.App.2d 458. 

Pa.—Jermyn v- Skettino, 47 Pa.Eist. 
& Co. 108. 

(2) Negligence in connection with 
sale or manufacture ■ of defective or 
dangerous article. 


U.S.—New England Terminal Co. v. 
Graver Tank & Manufacturing 
Corporation, D.C.R.I., 18 F.Supp. 
561. 

Ky.—Davis v. Glass Coffee Brewer 
Corporation, 178 S.W.2d 407, 296 
Ky. 706. 

Mass.—Robichaud v. Owens-Illinois 
Glass Co., 48 N.E.2d 672, 313 Mass. 
583. 

2. Del.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry 149—Can¬ 
non V. Delaware Electric Power 
Co., 24 A.2d 325, 2 Terry 415. 

Ky.—Park Circuit & Realty Co. v. 

Coulter, 24 S.W.2d 942, 233 Ky. 1. 
Me.—^Estabrook v. Webber Motor Co., 
1-5 A.2d 25, 137 Me. 20, 129 A.L.R. 
1268- 

Mo.—Brown v. St. Louis County Gas 
Co., App., 131 S.W.2d 354. 

R.I.—Desforge v. American-British 
Home Bldg. Ass'n, 7 A. 2d 788, 63 
R.I. 305. 

45 C.J. p 1072 note 85. 

■CTse of intoxicatiiig liq.Tior 

TvTiere a party to an action con¬ 
templates submitting affirmative 
proof that, by reason of use of intox¬ 
icating liquor, there was thereby a 
contribution to some act or omission 
which it is alleged constituted negli¬ 
gence, such fact must be pleaded.— 
Lubliner v. Ruge, 153 P.2d 694, 21 
Wash.2d 881. 

Pleading held insnfEtcieut 
Miss.—Picard v. Waggoner, 37 So.2d 
567, 204 Miss. 366. 

3. U.S.—^Kaemmerling v. Athletic 
Min., etc., Co., C.C.A.Ark., 2 F.2d 
574. 

Ind.—Baltimore, etc., R. Co. v. Hill, 
148 N.E. 489, 84 Ind.App. 354. 

4. Vt-—Buck V. Rutland R. Co., 143 
A. 297, 101 Vt. 282—Winifred v. 
Rutland R. Co., 42 A. 980, 71 Vt. 
48. 

5. Mass.—Wilson v. Coffin, 2 Cqsh. 
316—Richards v. Farnham, 13 Pick. 
451. 

6. Ark.—^Wade v. Brocato, O’© S-W. 
2d 94, 192 Ark. 826. 

Ill.—O’Donnell v. Kavanagh, 158 Ill- 
App. 599. 


Ind.—^Phillips v. Klepfer, 27 N.E.2d 
340, 217 Ind. 237. 

4‘5 C.J. p 1073 note 88. 

Declaration held insnffleient 

Fla.—Collins v. Selighman & Latz of 
Jacksonville, 38 So.2d 132. 

7. Ala.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650— 
City of Birmingham v. Smith, 163 
So. 611, 231 Ala. 95. 

Cal.—Lindberg v. Pantoleon, 274 P- 
1009, 97 Cal.App. 112. 

Conn.—Tardieu v. Connecticut Co.^ 
154 A. 173, 113 Conn. 94. 

Ind.—Phillips v. Klepfer, 27 N.E.2d 
340. 217 Ind. 237. 

Mich.—Hartley v. A. I. Rodd Lum¬ 
ber Co., 276 N.W. 712, 282 Mich. 
652. 

Pa.—Nallon v. Rothsteln, Com.PL, 35 
Luz.Leg.Reg. 83. 

45 C.J. p 1073 note 89. 

Allegations held sufiicient 

U.S.—Cocuzza V. Beryllium Corp., D,- 
C.Pa., 81 F.Supp. 673. 

Cal.—Buckingham v. San Joaquin 
Cotton Oil Co., 16 P,2d 807, 123 
Cal.App. 94. 

Mo.—Cushulas v. Schroeder & Tre- 
mayne, 23 S.W.2d 872, 225 Mo.App. 
567, certiorari quashed State ex rel. 
Schroeder & Tremayne v. Haid, 41 
S.W.2d 789, 328 Mo- 807., 

Allegations held insuStcient 

Del.. —Gorman v. Murphy Diesel Co., 
29 A.2d 145, 3 Terry 149. 

N.Y.—Nelles v..Ramsdell, 59 N.Y.S.2d 
671, appeal- dismissed '63 N.Y.S.2d 
216. 

8. Ind.—Baltimore, etc., R. Co. v^ 
Abegglen, 84 N.E. 566, 41 Ind.App, 
603. 

9. Ind.—Baltimore, etc,, R. Co. v^ 
Abegglen, supra. 

10. Fla.—Potts V. Mulligan, 193 So. 
767, 141 Fla. GS5—Butler v. South¬ 
ern Ry. Co., 5 8 So, 225, 63 Fla. 95, 

45 C.J. p 1073 note 92. 

11* W.Va.—Jaeger v. City R. Co., 
78 S.E. -59, 72 W.Va. 307. 

12 . Del.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry 149—- 
Campbell v- Walke^i 76 A- 475, % 
Boyce 58Q, 
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but, ordinarily, the law will not infer that an injury 
was the result of negligence,!^ or that the negli¬ 
gence was that of defendant,!^ 

The necessity and sufficiency of allegations as to 
the existence of actual or constructive knowledge on 
the part of defendant of a danger or defect, where 
such knowledge is an essential element of defend¬ 
ant’s duty and consequent negligence, are considered 
supra § 186. 

In application of the foregoing rules, in an ac¬ 
tion for injuries caused by the dangerous or defec¬ 
tive condition of defendant’s premises, due to the 
premises being unguarded, the complaint should al¬ 
lege that the premises were not properly guarded 
at the time of the injury!^ and should allege the 
character of the defect, whether latent or patent,!^ 
although it is not necessary to allege the length of 
time the dangerous condition existed,except to 
show that it existed before the injury.!^ if the 
circumstances were such that there was a duty on 
the part of defendant to warn plaintiff of the dan¬ 
ger or defect, the complaint must allege a negligent 
failure to perform that duty.!® 

(2) Effect of Want of Knowledge of Facts 

In general facts which are peculiarly within the de¬ 
fendant's knowledge and cannot be expected to be known 
by the plaintiff may be alleged with less certainty than 
would otherwise be necessary. 


Plaintiff is required to state the facts constitut¬ 
ing the negligence complained of only as far as they 
appear to be properly within his knowledge ;20 and, 
therefore, as an exception to the rule that he is re¬ 
quired to set forth the act or omission which con¬ 
stitutes the negligence complained of with a reason¬ 
able degree of certainty and particularity, discussed 
supra subdivision a (1) of this section, it is also a 
well settled rule that, where the facts pertaining to 
the negligence are peculiarly within the knowledge 
of defendant and are such that plaintiff cannot be 
expected to know them, such facts may be alleged 
with less certainty and particularity than would oth¬ 
erwise be necessary,2! provided plaintiff’s lack of 
knowledge or means of knowledge is also alleged .22 
In such a case it is sufficient to allege the act or 
omission constituting the negligence complained of 
in a general way;23 and the particulars of the neg¬ 
ligent act or omission which caused the injury need 
not be alleged.^4 

Facts ascertainable by plaintiff. Where the facts 
could have been ascertained by plaintiff, he must al¬ 
lege with reasonable certainty in what respect de¬ 
fendant was negligent;25 and it has been held that 
the mere fact that defendant has complete knowl¬ 
edge concerning the instrumentality which caused 
the injury does not relieve plaintiff from setting out 
the particulars in which defendant was negligent in 
respect of such instrumentality.®® 


13. Del.—Campbell v. Walker, supra. 

14. Del.—Campbell v. Walker, supra, 

15. Ala.—^Davis v. Dunlap, 96 So. 
141, 209 Ala. 2^2. 

45 C.J. p 1073 note 96. 

Allegration of duty as to dang^erous 
or defective premises in general 
see supra § 186. 

Alleg-ations lield sufflcleait 

Ga,—Gheesling- v. Dennard, tS S.E.2d 
819, 69 Ga.App. 432—Central of 
Georgia Ry. Co. r. Ledbetter, 168 
S.E. 81, 46 Ga.App. 600. 

N.C.—Cummings v. Dunning, 186 S. 
E. 653, 210 N.C. 156. 

Wis,—Larson v. Equity Co-op. Eleva¬ 
tor Co., 21 N.W-2d 253, 248 Wis. 
132. 

45 C.J. p 1073 note 98 [a]. 

16. Cal.—Smith v. Buttner, 27 P. 
29, 90 Cal. 95. 

Pleading character of defect In ac¬ 
tion against municipality see Mu¬ 
nicipal Corporations § 934 d (5). 

17- U.S.—Oceur d’Alene Lumber Co. 
r. Thompson, Idaho, 215 P. 8, 131 
C.C.A 316, L.R.A.1915A 731. 

46 C.J. p 1073 note 98. 

18- Wis.—Cummings v. C. W. Noble 
Co., 126 N.W. 664, 143 Wis. 175. 

19- Cal.—Shanley v. American Olive 
Co., 197 P. 793, 185 Cal. 552. 

45 C.J, p 1073 note 2. 


Alleging duty of warning of danger 
see supra § 186. 

Allegations held sttfficient 
Ga—^Klotz V. Raymond, 5 S.E.2d 613, 
61 Ga.App. 30. 

45 C.J. p 1073 note 2 [aj. 

20. III.—Chicago City R. Co. v. Jen¬ 
nings, 41 N.E. 629, 157 III. 274. 

Me.— Corpus Juris quoted in Esta- 
hrook V. Webber Motor Co.. 15 A.2d 
25, 28, 137 Me. 20, 129 A.L.R. 1268. 

21. Me.— (Corpus Juris quoted la 

Estabrook v. Webber Motor Co., 15 
A.2d 25, 28, 137 Me. 20, 129 A.L.R. 
1268. 

N.J.— Corpus Juris quoted in Marko¬ 
witz V. Liebert & Obert, 43 A.2d 
794. 798, 23 N.J.Misc. 281. 

45 C.J. p 1084 note 11. 

Sule not confined to “res ipsa loqui¬ 
tur'’ cases 

R.I.—McCarthy v. McCarthy Freight 
System, 18 A.2d 336, 66 R.I. 175. 

Petition against bottler for inju¬ 
ries grocery clerk sustained when 
bottle containing carbonated bever¬ 
age exploded was not required to set 
out detailed facts in connection with 
manufacture of beverage and carbon¬ 
ating which were peculiarly within 
knowledge of bottler.—Georgia-Ala- 
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bama Coca-Cola Bottling Co. v. 
White, 191 S.E. 265, 65 Ga.App, 706. 

22. R.I.—^Phelps V. Burrillville Rac¬ 
ing Ass'n, 63 A.2d 753, 73 R.I. 84. 

23. Me.— Corpus Juris quoted In 

Estabrook v. Webber Motor Co., 16 
A.2d 25, 28, 137 Me. 20, 129 A.L.R. 
1268. 

S*D.—^Whitethorn v, Nash-Finch Co., 
'293 N.W. 859, 67 S.D. 46(5—Roster 
V. Inter-State Power Co., 237 N.W. 
738, 58 S.D. 621. 

45 C.J. p 1085 note 12, 

24. Ariz.—^Eisenheiss v. Payne, 26 
P.2d 162, 42 Ariz. 262. 

Me.— Corpus Juris quoted in Esta¬ 
brook V. Webber Motor Co., 15 A.2d 
25, 28, 137 Me. 20, 129 A.L.R. 1268. 
45 C.J. p 108'5.note 13. 

25. Me.— Corpus Juris quoted In 

Estabrook v. Webber Motor Co., 
16 A.2d 25, 28, 137 Me. 20, 129 A 
L.R. 1268. 

R.I—Kelly v. Davis, 136 A. 602, 48 
R.I. 94. 

26. U.S^—Philadelphia Storage Bat¬ 
tery Co. V. Air Reduction Sales Co., 
D.C.Pa., 274 F. 21*6. 

Me.— Corpus Juris quoted in Esta¬ 
brook V. Webber Motor Co., 15 A 
2d 25, ‘28^ 137. Me. 20, 129 ALJEL 
1268. . 
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(3) Acts or Omissions through Agent or 
Servant 

In actions based on the negligent acts or omissions 
of the defendant's agent or servant, the plaintiff must 
cleariy allege the negligence complained of, and facts 
showing the defendant's liability therefor. 

Where the action is based on the negligent acts 
or omissions of an agent or servant of defendant, 
the negligence complained of must be clearly and 
distinctly alleged and in addition thereto facts 
must be alleged which show defendant’s liability for 
such negligence.28 In accordance with the princi¬ 
ples governing the liability of a principal or mas¬ 
ter for the acts of his agent or servant, committed 
within the scope of his employment, it is sufficient 
to describe the negligence complained of as being 
the negligence of defendant’s agent or servant,^^ 
or of defendant by his agent or servant or it 
may be described as the negligence of defendant, 
since this is equivalent to an allegation that defend¬ 
ant’s employee was guilty of such negligence.^i 

Negligence in selecting employee. Defendant’s 
negligence in selecting the employee who caused the 
injury need not be alleged in an action for negli¬ 
gence, instituted by a third person other than a fel¬ 
low servant an allegation that defendant 

employed an incompetent person, well knowing him 
to be such, and was in that respect guilty of willful 
and wanton negligence, does not charge an act of 
'‘concurrent negligence,” for it cannot be true that 
defendant’s negligence in providing a careless and 
incompetent person was an act in which the latter 

participated.^^ 
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Name of negligent agent or employee. As a gen¬ 
eral rule, in an action for injuries caused by the 
negligence of an agent or employee of defendant, 
the name of the particular agent or employee need 
not be averred,^^ except in some jurisdictions and 
in some instances where the injury is to another 
servant, as discussed in Master and Servant § 491. 
If the declaration alleges with sufficient specification 
negligence on the part of defendant and its agents 
or employees, and in what such negligence consist¬ 
ed and when it occurred, it is not necessary to set 
out the names of the particular agents or employees 
alleged to have committed it.^^ 

Alternative allegation. An allegation of negli¬ 
gence as being that of defendant or his agent or 
servant is insufficient,^6 unless facts are alleged 
which import defendant’s liability both for the neg¬ 
ligence of himself and of his agent or servant.^’^ 

(4) Breach of Statutory Duty 

Where the negligence charged consists of a violation 
of a duty imposed by statute or ordinance, plaintiff's 
pleading must allege facts showing a breach of duty in 
violation of such statute or ordinance. 

Where the negligence charged consists of an act 
or omission in violation of a duty imposed by stat¬ 
ute or ordinance, the declaration or complaint, in 
order to allege a cause of action, must allege facts 
which show a breach of duty in violation of such 
statute or ordinance and a petition which al¬ 
leges generally that defendant negligently failed to 
do certain acts, but does not allege that he failed 
to do certain acts prescribed by the statute, is in¬ 
sufficient to state a cause of action under the stat- 


27. Kan.—Atchison, etc., R. Co. v. 
O'Neill, 30 P. 470. 49 Kan. 367. 

45 C.J. p 1089 note 2. 

Mere conclnsion lield insufflcient 
Mo.—King V. Missouri Dairy Co., 
App., 187 S.W. 284. 

K.Y.—Johansson v. Kemp, 207 N.T.S. 
468, 211 App.Div. 276. 

28. U.S.—Bruening v. El Dorado Re¬ 
fining Co., D.C.MO., 53 P.Supp. SioS. 

45 C.J. p 1089 note 3. 

Liability of master for acts or omis¬ 
sions of servant generally see Mas¬ 
ter and Servant §§ 555--579. 
Liability of principal for torts of 
agent generally see Agency §§ 254- 
'261. 

Acts in, or not in scope of, employ.^ 
ment 

Since the liability of a master does 
not depend on whether the particu¬ 
lar act of a servant is directly pur¬ 
suant to his employment, failure to 
allege that ‘ driver's negligent acts 
were in exercise of employment is 
not ground of exception of no cause 
of action.—Ellzey v. Booth Fumi- 
txae & Carpet Co., 2 L^App. 431. : 


29. W.Ya—^Burdette v. Henson, 122 
S.E. 356, 96 W.Va. 31, 36 A.L.R. 4S9. 

45 C.J. p 1089 note 7. 

Necessity of alleging scope of em¬ 
ployment: 

Of agent see Agency § 312 a 
Of servant see Ma.ster and Serv¬ 
ant § 614 a (2) (b). 

30. Ala.—Bessemer Coal, etc., Co. 
V. Doak, 44 So. 627, 1’52 Ala. 166, 
12 L.R.A.,N.S., 389. 

31. Ga.—^Central R. Co. v. Crosby, 
74 Ga. 737, 58 Am.R. 463. 

45 C.J. p 1089 note 9. 

32. La.—Ragas v. Douglas, 72 So. 
242, 139 La. 773. 

33. U.S-—^Adderson v. Southern R. 
Co., aC.Ga., 177 E. 671. 

Ga.—Southern R. Co. v, Edwards, 
42 S.E. 375, 115 Ga. 1022. 

34. Cal-—Corpus JtiriB cited in 

Dillard v. Kern County, 144 P.2d 
365, 369, 23 Cal.2d 271. 

45 C.J. p 1090 note he. 
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: 35. Ga.—South Georgia R. Co. v. 
Ryals, 51 S.E. 428, 123 Ga. 330. 

45 C.J. p 1090 note 17. 

3S. Ala,—Louisville, etc., R. Co, v. 

Bouldin, 20 So. 325, 110 Ala. 185. 
Alternative allegations as to acts of 
negligence generally see infra sub¬ 
division f (4) of this section. 

37. Ala.—Louisville, etc., R. Co. v. 
Bouldin, supra. 

38. Ala.— Corpus Juris cited In 

Allen V. Smith, 153 So. 254, 256, 228 
Ala. 278. 

Ind. —Corpus juris cited in Fields v. 
Hahn, 57 N.B.2d 955, 957, 115 Ind. 
App. 36‘5, petition dismissed 59 N. 
E.2d 359, 223 Ind. 178. 

Mo.—Buffum V. P. W. Woolworth 
Co., 273 S.W. 176, 221 Mo.App. 345. 
Mont.— Corpus Juris cited in Rilger- 
am V. Haas, 167 P.2d 339, 348, US 
Mont. 431. 

46 C.J. p 1092 note 53. 

Allegring duty imposed by statute or 
ordinance see supra § 186. 

Joining allegations of common-law 
and statutory negligence see infra 
subdivision t (5) of this section. 
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ute.^® A mere general allegation that defendant 
failed to comply with the provisions of the statute 
or ordinance is insufficient as being a statement of 
a mere legal conclusion but, where facts are al¬ 
leged which show such violation and put defendant 
on notice that plaintiff's case is governed by the 
statute or ordinance, the pleading is sufficient 
and in such a case it is not necessary specifically to 
plead or refer to the statute or ordinance,^- or ex¬ 
pressly to set forth the violation of its provisions, 
although it has been said that it would be better 
practice for plaintiff to aver the specific violation 
of the statute."^A statutory provision which mere¬ 
ly makes evidence competent to show defendant's 
negligence wffiich was not competent before need 
not be pleaded and it has been held that, al¬ 
though plaintiff sues at common law, he may prove 
a failure of defendant to comply with a duty en¬ 
joined by statute.^® It has been held sufficient to 
allege the facts virtually in the language of the 
statute.^"^ 

In actions involving persons not within the class 
of persons designed by the statute or ordinance to 
be protected by its terms, negligence must be al¬ 
leged as if no violation of ordinance or statute had 
been had.^^ 


Averment of ^^egligence^* not necessary. Where 
a violation of the statute or ordinance constitutes 
negligence per se or prima facie' evidence thereof, 
it is sufficient to allege the act or omission which 
constitutes such violation,and it is not necessary 
to describe such violation as negligence.^^ So, 
where an absolute liability, for such violation is im¬ 
posed by the statute, regardless of negligence, an 
averment of negligence is not necessary,-S’! and the 
fact that the complaint unnecessarily charges neg¬ 
ligence will not prevent a recovery under the statute 
without proof of negligence.^^ 

A foreign statute or ordinance, the breach of 
which is relied on as an act of negligence author¬ 
izing a recovery, must be specially pleaded in or¬ 
der to be availed of in proving such negligence.^^ 

(5) Negligence in Performance of Contract 

In an action ex delicto for negligence in the per¬ 
formance of a contract, the fact of negligence must be 
alleged as in other cases of negligence. 

In an action ex delicto for.negligence in the per¬ 
formance of a contract, the fact of negligence must 
be alleged as in other cases of negligence;54 and 
an allegation only of a breach of a contractual duty 


39. TJ.S.—Cole v. Mayne, C.C.Mo., 122 
P. 836. 

AUegfatioiis lield insiifficieiit 
CaL—Osborne v. Winter, 24 P.2<3 892, 
X33.Cal.App. 664. 

La.—^Mills V. Heidingsfleld, App., 192 

So. 786. 

40. Wyo.—Hazard Powder Co. v. 
Volger, IS P. 636. 3 Wyo. 189. 

45 C.J. p 1092 note 55. 

41- Ga.—Donaldson v. Great Atlan¬ 
tic & Pacific Tea Co., 200 S.E. 498, 
59 Ga.App. 79. 

Wash.—Lubliner v. Rage, 153 P.2d 
694, 21 Wash.2d 881. 

45 C.J. p 1092 note 56. 

42. U.S.—Teplitzky v. Pennsylvania 
R. Co., D.C.Ill., 38 P.Supp. 535. 
Conn.—Markiavicus v. L. E. Bunnell 
Transp. Co., 175 A. 914, 119 Conn. 
310. 

Ga.—Lee v. Georgia Power Co., l’6l S. 

E. 851, 44 Ga.App. 435. 

Wash'.—Lubliner v. Huge, 153 P.2d 
694, 21 Wash.2d 881. 

4'5 C.J. p 1092 note 57. 

Bill of pao^cTtlars not gfranted 
Where a complaint in an action for 
negligence alleges that defendant's 
acts were in violation of state laws 
and city ordinances, defendant is 
not entitled to a bill of particulars 
of these laws and ordinances.—Ch^ld- 
bourne v. Jackson, 194 N.T.S. 207. 
Defects in ‘‘original construction" 
Petitioner suing for injuries re¬ 


sulting from defect in original con¬ 
struction of house need not use 
words “original construction,” since 
petitioner need not label each charge 
or declare under which statute' he 
brings case; and petition in action 
against house owner for injuries to 
licensee, alleging that flooring was 
weak and rotten and defective, and 
improperly supported, alleged defect 
in original construction-—Hanover v. 
Brady, La.App., 148 So. 267. 

43. Pa.—^Krutlies v. Bulls Head Coal 
Co., 94 A. 459, 249 Pa. 162, L.R.A, 
1915P 1083. 

44. Pa.—Krutlies v. Bulls Head Coal 
Co., supra. 

45. N.Y,—Haggblad v. Brooklyn 
Heights R. Co., 102 N.T.S. 1039, 117 
App.Div. 838. 

46. Mo^—Bradford v. Missouri, etc., 

R. Co., 64 Mo.App. 475. ; . . 

47- Or.—Babcock v. Gray, 107 P.2d 
846, 165 Or. 398. 

Bffect on jury 

It is not improper to plead the 
statute in hsec verba on the- theory 
that it would in^properly influence 
the minds of the jury,—;Plores^ v. 
Garcia, Tex.Civ.App-, 226 S.W. 743. 

48. Tex.—^Leonard Bros. v. Zachary, 
Civ.App., 94 SwW.2d 509. 

49. Iowa.—Seska v. Chicago, etc, R. 
Co., 41 N.W. 596, 77 Iowa 137, 

45 C.J. p 1092 note 64. 
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50. S.D.—^Kelley v. Anderson, 87 N. 
W. 579, 15 S.D. 107.- 

45 CJ". p 1092,note 65. 

Use of “negligence” or equivalent 
term in pleading generally see in¬ 
fra subdivision b of this section. 

51. U.S.—^Drazich v. Ray Cons. Cop¬ 
per Co., C.C.A.Ariz., 276 E. 801. 

45 C.J. p 1092 note 66. 

52. Mo.—^Wabash R. Co. v. Ordel- 
; heide, 72 S.W. 684, 17,2 Mo. 436— 

Campbell v. Missouri Pac. R. Co., 
25 S.W. 936, 121 Mo. 340, 42 Am. 
S.R. 530, 2i5 L.R.A. 175. 

53. Ga.T—Savannah, etc;, R. Co. v. 
Evans, 49 S,E. 308, 121 Ga. 391, 

54. Fla.—iGorpus Juris quoted im 
Dantzlef Lumber & Export Co. v. 
Columbia Casualty'Co., 156 So. 116, 
119, 115 'Fla. 641*.' 

45 C.J. p 1093 note 70. 

Pleading negligence in action 
against;.■ - 

Bailee see Bailments § 49 a (2) (6). 
Carrier see Carriers § 251 f. 
Allegations held suflcieiit 

(1) In general.—Montgomery Ward 
& Co. V. Scharrenbeck, 204 S.W.2d 
508, 146 Tex. 153—45 C.X'p 1093'note 
70 [a].. 

(2) In landlord's action against 
furnace company for damages to 
building by fire resulting from neg¬ 
ligent installation of furnace under 
contract with tenant in ppssession of 
building, complaint was not demur- 
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is not sufficient, although it describes such breach 
as negligence.^5 

Alleging contractual relation. As an element of 
such allegation facts should be averred to show the 
contractual relation between the parties and the 
consequent duty owing by defendant to plaintiff;^® 
and, when necessary for this purpose, the contract 
out of which such duty and the consequent negli¬ 
gence arose should be stated,although it is not 
necessary to allege the terms of the contract in de- 
tail.^^ It has been held that plaintiff ma}^ set out 
the contract as constituting the underlying fact, in¬ 
stead of charging defendant’s undertaking in gen¬ 
eral termsbut that this does not necessarily 
change the nature of the action to one ex contrac- 

tu.^0 

b. Use of '‘Negligence” or Eanivalent Terms 

While it Is customary and proper to characterize as 
negligence the act or omission relied on as negligence, it Is 
not necessary to do so where the facts alleged show a 
breach of duty, or constitute, or warrant an inference of, 
negligence. 

The term “negligence” for the purpose of plead¬ 
ing is a fact to be pleaded, that is, an ultimate fact 


which qualifies an act otherwise not wrongful 
and it is customary, proper, and the better practice 
to characterize as negligence the act or omission re¬ 
lied on as being negligently done or omitted.^2 ^ 
direct averment, however, that the act or omission 
was negligent is not necessary where facts are al¬ 
leged from which the law will raise a duty, and 
which show an omission of that duty and a result¬ 
ing injury,or, as has been held, where the facts 
alleged constitute, or warrant an inference of, neg- 
ligence;64 or of themselves constitute a cause of 
action, whether done negligently or intentionally;^® 
or necessarily exclude any hypothesis other than 
that of negligence;®® or, as considered supra sub¬ 
division a (4) of this section, where the complaint 
alleges the violation of a statute or ordinance, which 
violation constitutes negligence per se. 

The pleading will be tested by the facts alleged, 
regardless of whether the acts are alleged to have 
been “negligently” done;®'^ and a demurrer does 
not lie to such a pleading on the ground that the 
negligence is not alleged in terms ;®^ and, if re¬ 
quired, the pleading may be amended by interlin¬ 
ing the word “negligent.”®^ 


rable on ground that there was no 
privity of contract between landlord 
and company, since company owed 
duty to exercise such care in install¬ 
ing furnace that no injury would re¬ 
sult to landlord.—^Holland Furnace 
*Co. V. hTauracaj, 14 N.B.2d 339, 105 
Ind.App. 574. 

55. Fla.— Corpus Juris quoted in 
Dantzler Lumber & Export Co. 
V. Columbia Casualty Co., 156 So. 
116, 119, 115 Fla. <541. 

^.T.—Frank v. Mandel, YS N.Y.S. 

S55, 76 App.Div. 413. 
rse. Fla.— Corpus Juris quoted in 
Dantzler Lumber & Export Co. v. 
Columbia Casualty Co„ 156 So. 116, 
119, 115 Fla. 541. 

45 C.J. p 1093 note 72. 

57. Fla.— Corpus Juris quoted in 
Dantzler Lumber & Export Co. v. 
Columbia Casualty Co., 156 So. 116, 
119, 115 Fla. 541. 

45 C.J. p 1093 note 73. 

58. Fla.— Corpus Juris quoted in 
Dantzler Lumber & Export Co. v. 
Columbia Casualty Co., 156 So. 
116, 119, 115 Fla. 541. 

45 C.J. p 1093 note 74. 

59. Ind.—Flint, etc., Mfg. Co. v. 
Beckett, 79 N.E. 503, 167 Ind. 491, 
12 L.R,A.,N.S., 924. 

Or.— Corpus Juris cited in Voyt v. 
Bekins Moving & Storage Co., 119 
P.2d 586, 591, 169 Or. 30. adhered 
to 127 P.2d 360, 169 Or. 30. 

€0. Ind.—Flint, etc., Co. v. 

Beckett, 79 N.E. 503. 1*67 Ind. 491, 
12 L.R.A.,N.S., 924. 

-45 C.J. p 1093 note 76, | 


61. Colo.—^Adams Express Co. v. Al¬ 
dridge, 77 P. 6, 20 Colo.App. 74. 

45 C.J. p 1074 note 3. 

62. Ala.—^Pace v. Louisville & N. R. 
Co., 52 So. 52, 166 Ala. 519. 

Me.—Bartley v. Couture, 55 A.2d 488. 
Mo.—Hurley v. Missouri, K. & T. 
Ry. Co., 156 S.W. 57. 170 Mo.App. 
23-5. 

45 C.J. p 1074 note 4. 

63. Ala.—^Mobile & O. R. Co. v. Da¬ 
vis, 137 So. 52i5, 223 Ala. 600. 

Cal.—^Ferry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Frisvold v. Leahy, 
60 P.2d 151, 15 Cal.App.2d 752. 

Ill.—^North West Cab Co. v. Central 
Mut. Ins. Co., 266 IlLApp. 192. 
Wash.—Hart v. King County, 177 P. 

344, 104 Wash. 485. 

45 C.J. p 1074 note 5. 


Ry. Co., 156 S.W. 57, 170 Mo.App. 
235. 

Mont.—Suit V. Scandrett, 178 P.2d 
405, 119 Mont. 570. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa. 
449^—Cutler v. Peck Lumber Mfg. 
Co., Com.PL, 45 Lack.Jur. 25. 

Tenn.—Tennessee Hermitage Nat. 

Bank v. Hinds, 1 Tenn.App. 508. 
Tex.—O. K. Theater Corporation v. 
Rehmeyer, Civ.App., 115 S.W.2d 
985, error dismissed. 

45 C.J. p 1074 note 6. 

Allegations held suidcient 
Ga.—^Atlantic Steel Co. v. Cleaton, 
183 S.E. 827, 52 Ga.App. 502. 

65. Cal.—Silveria v. Iverson, 57 P. 
996, 12i5 Cal. 266—Simons v. Pacific 
Gas, etc., Co.. 220 P. 425, 64 Cal. 
App. 74. 


Pire 

If the complaint alleges that de¬ 
fendant willfully permitted the fire 
to spread over and burn plaintiff's 
property, it in effect alleges negli¬ 
gence, and under some practice may 
,be sustained as a common-law action 
for negligence.—^Roberson v. Morgan, 
24 S.E. 667, 118 N.C. 991. 

64. Ark,—^Heinemann v. Barfield, 207 
S.W. 58, 136 Ark. 500. 

Cal.—Frisvold v. Leahy, 60 P.2d 151, 
16 Cal.App.2d 752—Malone v. Cle- 
mow, 295 P. 70, 111 Cal.App. 13. 
Iowa.—Whitmore v. Herrick, 218 N. 

W. 334, 20-5 Iowa 621. 

Me.—^Bartley v. Couture, 5i5 A.2d 438. 
Mo.—^Hurley v. Missouri, K. & T. 
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66. Cal.—^BVisvold v. Leahy, 60 P.2d 
151, 15 Cal.App.2d 752—Boomer v. 
Southern California Edison Co., 267 
P. 181, 91 Cal.App. 3S2. 

45 C.J. p 1074 note 8. 

67. Ind.—Weis v. Madison, 75 Ind. 
241, 246, 39 Am.R. 135. 

45 C.J. p 1075 note 10. 

Mere use of word “negdig-eiice” 
without facts stated to show negli¬ 
gence is insufficient.—Civille v. Zal- 
duondo, 12 Puerto Rico Fed. 106. 

68. Ga.—Rome Ry. & Light Co. v. 
King, 117 S.E. 464, 30 Ga.App. 231. 

45 C.J. p 1075 note 11. 

69. Mo.—Keeton v. St. Louis, etc., R. 
Co., 92 S.W. 612, 116 Mo.App. 281. 
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Facts essential to rule. Where the acts or omis¬ 
sions relied on are not alleged to have been negli¬ 
gently done, it must appear by direct averment that 
they were negligent per se;*^® or negligence must 
appear from a statement of such facts as certainly 
raise a presumption that the injury was the result of 
defendant’s negligenceJ^ Accordingly, it is neces¬ 
sary directly to aver that the act or omission caus¬ 
ing the injury was done negligently, where the facts 
stated do not constitute a cause of action unless 
such act or omission was done negligently,*^^ or 
where the act of defendant as averred was not in¬ 
herently or as a matter of law unlawful or negli¬ 
gent'^^ However, it is not required that each act, 
in a course of improper and negligent conduct, 
should be separately characterized as negligent 
Use of particular terms. It may be sufficient to 
characterize the act done as "reckless” and "heed¬ 
less,” since these words imply negligence,'^^ or to 
charge that the act which caused the injury was 
done or omitted "negligently and carelessly and 
the use of such words is not irrelevant or redund¬ 
ant^^ 


c. Gteneral Allegation of Negligence 

(1) In general 

(2) Sufficiency as against demurrers and 

motions 

(1) In General 

(a) General rule 

(b) When general allegation not suffi¬ 

cient 

(a) General Rule 

Generally, negligence may be alleged In general 
terms, at least where the pleading alleges the existence 
of a duty owing from the defendant to the plaintiff, and 
particularly where It specifies with a reasonable degree 
of certainty the act or omission on which the negligence 
is predicated. 

While negligence may be alleged in specific terms, 
as discussed infra subdivision d (1) of this section, 
it is generally held that, unless the complaint is 
attacked as not sufficiently definite, '^8 negligence 
may be alleged in general terms,'^^ especially where 
the facts are such that plaintiff cannot be expected 


70. Cal.—Simons v. Pacific Gas. etc., 
Co., ti20 P. 425, -64 Cal.App, 74. 

Pla.—Consumers' Electric Light, etc., 

R. Co. V. Pryor, 32 So. 797, 44 Fla. 
354. 

71. Fla.—Consumers' Electric Light, 
etc., Co. V. Pryor, supra- 

N.Y.—Beatty v. McCutcheon, 193 N.Y. 

S. 69, 200 App.Div. 869. 

72. Cal.—Silveria v. Iverson, 57 P- 
996, 125 Cal. 266. 

45 C.J, p 1073 note 15. 

73. Ala.—City of Birmingham v. 
Comer, 194 So. 498, 239 Ala. 152— 
Alabama Baptist Hospital Board v. 
Carter, 145 So. 443, 226 Ala. 109— 
Farmers' & Merchants' Warehouse 
Co. V. Perry, 118 So. 406, 218 Ala. 
223. 

Ind.—Cushman Motor Delivery Co. v. 
McCabe, 36 N.R2d 769, 219 Ind. 
156. 

45 C.J. p 1075 note 16. 

74. Conn. — ^Hill v. Fair Haven, etc., 
R. Co., 62 A. 725, 76 Conn. 177. 

Ind,—^Evansville St. R. Co. v. Mead¬ 
ows, 41 N.E. 398, 13 Ind.App. 155. 

75. Ala.—^Highland Ave., etc., R. Co. 

V. Sampson, 20 So. 666, 112 Ala. 
425. 

46 C.J. p 1076 note 18. 

76. Hawaii.—^Taba v. Jafdin, 30 
Hawaii 452. 

45 CJ. p 1075 note 19. 

77. Tex.—Anderson v. Western Un¬ 
ion Tel. Co., *67 S.E. 232, 47T, 85 S. 
C. 252. 

78. Mo.—Welch v. Thompson, 210 S. 

W. 2d 79, 357 Mo. 703—Ralmer v. 
Brooks, 169 S.W.2d 906, 350 Mo. 


1055—Barrickman v. National Util¬ 
ities Co., App., 191 S.W.2d 266. 

Pa.—Kohler v. Gaughan, Com.Pl., 56 
York Leg.Rec. 106. 

78. Ala.—Reynolds v. Atlantic 
Coast Line R. Co., 36 So.2d 102, 
251 Ala. 27, afllrmed 69 S.Ct. 507, 
336 U.S. 207, 93 L.Ed.-^Pru¬ 

dential Ins. Co. of America v. 
Zeidler, 171 So. 634, 233 Ala. 328— 
City of Birmingham v. Cox, 169 So. 

■ 818, 230 Ala, 99—Alabama Great 

Southern R. Co. v. Clark, 130 So. 
318, 221 Ala. 616—^Birmingham 

Electric Co. v. Baker, 122 So. 316, 
219 Alau 324—National Life & Ac¬ 
cident Ins. Co. v. Cruso, 113 So. 
396, 216 Ala. 421—^Huyck v, Mc- 
Nerney, 50 So. 926, 163 Ala. 244— 
Southern Ry. Co. v. Arnold, 60 So. 
293, 162 Ala. 570—^Louisville Sc N. 
R. Co. V. Wilson, 60 So. 188, 162 
Ala. 688—Birmingham Elec. Co. v. 
Echols, 32 So.2d 374, 33 Ala.App. 
234, certiorari denied 32 So.2d 379, 
249 Ala. 589—City of Birmingham 
V. Whitfield, 197 So. 666, 29 Ala. 
App. 454—^William E. Harden, Inc., 
V. Harden, 197 So. 94, 29 Ala.App. 
411—Tennessee, A. & G. Ry. Co. v. 
Rossell, 88 So. 362, 18 Ala.App. 17. 
Ariz.—City of Phoenix v. Green, 66 
P.2d 1041, 49 Ariz. 376. 

Cal.—Rannard v. Lockheed Aircraft 
Corp., 157 P.2d 1, 26 Cal.2d 149— 
Perry v. McLaughlin, 297 P. 554, 
212 Cal. 1—^Barbieri v. Law, '287 
P: 464, 209 Cal. 429—Grossetti v. 
Sweasey, 169 ,P. 687, 176 Cal. 793 
—Champagne v. A* Hamburger & 
,.^ons, 147 P. 954, 169 Cal. 683— 
Estrada r. Orwitz, 170 P.2d 43, 75 
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Cal.App.2d 54—^Miller v. Pacific 
Constructors, 157 P.2d 57, 68 Cal. 
App.2d 629—Cook v. Maier, 92 P. 
2d 434, 33 Cal.App.2d 681—Manica 

V. Smith, 33 P.2d 418, 138 Cal.App. 
695—Malone v. Clemow, 295 P. 70, 
111 Cal.App. 13. 

Colo.— Corpus Juris cited in Drum- 
right V. Goldberg, 19 P.2d 764, 765, 
92 Colo. 271. 

Fla.—Panama City v. Eytchison, 184 
So. 490, 134 Fla. 833—Tampa Ship¬ 
building & Engineering Co. v. 
Thomas, 179 So. 705, 131 Fla. 650— 
Brinson v. City of Mulberry, 139 
So. 792, 104 Fla. 248. 

Ga—Tuft^ V. Threlkeld, 121 S.E. 120; 
31 Ga.App. 452. 

Iowa.—Gebhardt v. McQuillen, 297 
N.W. 301, 230 Iowa 181. 

Ky.—Hale v. Dunn, 219 'S-W.2d 403, 
310 Ky. 6—^Dolfinger v. Archer, 214 
S.W.2d 390, 308 Ky. 392—Nelson's 
Adm'x V. Southern Ry. Co., 194 S. 

W. 2d 618, 302 Ky. 243—City of 

Marion v. Nunn, 166 S.W.2d 298, 
292 Ky. 25h —^Wilhelmi v. Berns, 
119 S.W.2d 625, 274 Ky. 618— 

Combs V. W. P. Sullivan & Co., 114 
S,W.2d 764, 272 Ky. 522—^American 
Sav. Life Ins. Co. v. Riplinger, 60^ 
S.W.2d 115, 249 Ky. 8—Wigging 
ton’s Adm'r v. Louisville Ry. Co., 
75 S.W.2d 1046, 256 Ky. 287—Lips¬ 
comb V. Cincinnati, N. <& C- St. Ry. 
Co., 39 S.W.2d 991, 239 Ky. 587— 
Consolidated Coach Corporation v. 
Phillips. 34 S.W.2d 722, 236 Ky. 
823—Ingraham v. Blevins, 33 S. 
W.2d 3^7, 236 Ky. 505—S. K. Jones 
Cbn^t. Co. V. Hendley, 6 S.W.2d 482, 
224 Ky. 83. , ' 

‘Mo.—Kramer v, Kansas City Power- 
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to be informed of the cause of the injury, as con¬ 
sidered supra subdivision a (2) of this section, or, 
infra subdivision e of this section, where the doc¬ 
trine of res ipsa loquitur applies. 

Such a general allegation, however, in order to 
be sufficient must be considered in connection with 
the other allegations of fact in the declaration or 
complaint, and, as so considered, the real meaning 
of the general allegation rule is that, where the dec¬ 
laration or complaint alleges the existence of a duty 
owing from defendant to plaintiff,^0 and specifies 


the act or omission on which the negligence com¬ 
plained of is predicated, with a reasonable degree 
of certainty,SI it is sufficient to aver in general 
terms that the act or omission complained of was 
negligent, without stating the details or particulars 
of such negligence. The reason for this rule is that 
in such case the word ''negligence'^ or its equivalent, 
when applied to the act or omission alleged, is a 
statement of an ultimate fact,^2 and not a statement 
of a mere legal conclusion and furthermore it 
gives defendant reasonable notice of the ground 


& Light Co., 279 S.W. 43, 311 Mo. 
369—Welch v. Thompson, 210 S. 
W.2d 79, 357 Mo. 703—Holtz v. 
Daniel Hamm Drayage Co., 209 S. 
W.2d 883, 357 Mo. 538—Palmer v. 
Brooks, 169 S.W.2d 906, 350 Mo. 
1055—Barrickman v. N'ational 
Utilities Co., App., 191 S.W.2d 265 
—Robinson v. Missouri-Kansas- 
Texas R. Co., App., 123 S.W.2d 624. 
Mont.—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354. 

N.H.—Dumas v. Hartford Accident & 
Indemnity Co., 26 A.2d 361, 92 N. 
H. 140. 

N.T.—Anderson v. McNulty Bros., 
134 N.Y.S. 21, 149 App.Div. 735. 
Ohio.—Brown v. Pennsylvania Grey¬ 
hound Lines, 15 Ohio Supp. 1. 

Pa.—Snyder v. Bollinger & Hunsick- 
er, Com.PL, 44 Sch.L.R. 182. 

Tex.—Michels v. Boruta, Civ.App., 
122 S.W.2d 216—Washington v. 
Ravel, Civ.App., 14 S.W.2d 367. 
Vt.—Parker v. Boston & M. R. R., 79 
A. 865, 84 Vt 329, 

Va.—Lipscomb v. O’Brien, 25 S.E.2d 
261, 181 Va. 471. 

45 C.J. p 1075 note 21. 

Basis of mle 

The rule permitting plaintifiP to 
state defendant's negligence in gen¬ 
eral terms, without stating facts 
constituting such negligence, grows 
out of fundamental common-law rule 
of pleading that no greater particu¬ 
larity is required than nature of 
thing pleaded will conveniently ad¬ 
mit, supported by rule that less par¬ 
ticularity is required when facts lie 
more in knowledge of opposite party. 
—Guilliams v. Hollywood Hospital, 
114 P.2d 1, 18 Cal.2d 97. 

The rule finds justification in the 
fact that the person charged with 
negligence may ordinarily be as¬ 
sumed to possess at least equal, if 
not superior, knowledge of the af¬ 
fair to that possessed by the injured 
person.—Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 149. 

Tost of general allegation 

"Where there is no question of res 
Ipsa loquitur In case and duty de¬ 
volves on plaintiff to plead negli¬ 
gence specifically, an allegation 
which is not sufflciehtly certain and 
particular to withstand motion to 


make it more definite and certain 
must be held to be allegation of gen¬ 
eral negligence.—Benner v. Terminal 
R. R. Ass’n of St. Louis, 156 S.W.2d 
657, 348 Mo. 928. certiorari denied 
Terminal R. Ass’n of St. Louis v. 
Benner, 62 S.Ct. 789, 315 U.S. 813, 86 
L.Ed. 1211. 

80. Ala.—Smith v, Tripp, 20 So.2d 
870, 246 Ala. 421—Gilbert v. Louis 
Pizitz Dry Goods Co., 186 So. 179, 
237 Ala. 249—Alabama Power Co. 
V. Owens, 181 So. 283, 236 Ala. 96— 
Kirkland v. Great Atlantic & Pa¬ 
cific Tea Co., 171 So. 735, 233 Ala. 
404—Buffalo Rock Co. v. Davis, 
154 So. 556, 228 Ala. 603—Mobile 
& O. R. Co. V. Williams, 121 So. 
722, 219 Ala. 238—Mackintosh Co. 
V. Wells. 118 So. 276, 218 Ala. 260 
—Southern Ry. Co. v. Arnold, 50 
So. 293, 162 Ala. 570—Glenn v. 
Blackman, 35 So.2d 698, S3 Ala. 
App. 571, certiorari denied 35 So. 
2d 702, 250 Ala. 664—Montgomery 
I City Lines v. Hawes, 20 So.2d 536, 
31 Ala.App. 564, certiorari denied 
20 So.2d 541, 246 Alsu 287—Bums 
V. Bythwood. 184 So. 346, 28 Ala. 
App. 335, certiorari denied 184 So. 
349, 236 Ala. 639. 

Colo.—Corpus Juris cited in Drum- 
right V. Goldberg, 19 P.2d 764, 765, 
92 Colo. 271. 

Conn.—Johnson v, Charles William 
Palomba Co., 157 A. 902, 114 Conn. 
108. 80 A.L.R. 441- 

Fla.—^Kasanof v. Embry-Riddle Co., 
26 So.2d 889, 157 Pla. 677—Wood¬ 
cock V. Wilcox, 122 So. 789, 98 Pla. 
14. 

Ind.—Chicago, 1. & L. Ry. Co. v. 
Medlock, 118 N.E. 810, 187 Ind. 224 
—Indianapolis Abattoir Co. v. 
Neidlinger, 92 N.E. 169. 174 Ind. 
400. 

Ky.—Gatliff Coal Co. v. Hill's Adm’r, 
92 S.W.2d 56, 263 Ky. 309—Consoli¬ 
dated Coach Corporation v. Burge, 
54 S.W.2d 16, 245 Ky. 631, 85 A.L. 
R. 1086. 

N.C.—Spake v. Pearlman, 21 S.E.2d 
881, 222 N.C. 62, 

45 C.J. p 1076 note 26, p 1077 note 
33. 

Allegation of duty owing from de¬ 
fendant to plaintiff see supra 5 186. 
Where duty of beauty parlor op¬ 
erator not to bum plaintiff's hair 
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was shown, general averment that 
defendant so negligently conducted 
himself that plaintiff's hair was 
burned was sufficient.—Blankenship 
V. Van Hooser, 130 So. 63, 221 Ala. 
542. 

SI. Cal.—Taylor v. Oakland High 
School Dist- of Alameda County, 
83 P.2d 948, 12 Cal.2d 310—Smith 
V. Beauchamp, 162 P.2d 662, 71 
Cal.App.2d 323—Forgnone v. Sal¬ 
vadors Union Elementary School 
Dist., 106 P.2d 932, 41 Cal.App.2d 
423. 

Fla,—Putnam Lumber Co. v. Berry, 
2 So. 2d 133, 146 Fla. 595—Jackson 
V. Edwards, 197 So. 833, 144 Pla. 
187—Potts V. Mulligan, 193 So. 767, 
141 Pla. 685—^Dunn Bus Service v. 
Wise, 191 So. 509, 140 Pla. 341— 
Dowling V. Nicholson, 135 So. 288, 
101 Fla. 672—^Kneeland v. Tampa 
Northern R. Co., 116 So. 48, 94 Pla. 
702. 

Ind.—Ft. Wayne & N. I. Traction Co. 
V. Kumb, 116 N.E. 309, 64 Ind.App. 
529. 

Mo.—Zichler v. St. Louis Public 
Service Co., 59 S.W.2d 654, 332 Mo. 
902—Cushulas v. Schroeder & Tre- 
mayne, 22 S.W.2d 872, 225 Mo.App. 
567, certiorari quashed State ex 
rel. Schroeder & Treymayne v. 
Haid, 41 S.W.2d 789, 328 Mo. 807. 
Or.—Cunningham v. Oregon Farmers 
Institute, 124 P.2d 304, 168 Or. 452. 
Tex.—^Michels v. Boruta, Civ.App., 
122 S.W.2d 216—Bumaman v. 

Hart, Civ.App., S4 S.W-2d 407. 
Utah.—Zimmerman v. Auerbach, 17 
P.2d 251, 81 Utah 554. 

Wis.—^Weber v. Naas, 250 N.W. 436, 
212 Wis. 537- 
45 C.J. p 1075 note 25. 

82, Ind.—Oliver v. Coffman, 45 N. 
E.2d 351, 112 Ind.App. 507. 

Iowa.—Ege v. Born, 236 N.W. 75, 212 
Iowa 1138. 

Tex.—Metzger v. Gambill, Civ.App., 
37 S.W.2d 1077, error refused— 
Peavy v. Hardin, Civ.App., 288 S, 
W. 588. 

W.Va.—Louis v. Smith-McCormick 
Const. Co., 92 S.E. 249, 80 W.Va. 
159. 

45 C.J. p 1077 note 28. ' 

83. Ala.—St. Louis & S. P. R. Co. v. 
Pancher. 55 So. 458,T‘Ala.App. 295. 
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of liability charged, and complies with the rule re¬ 
quiring certainty to a common intent only.^^ This 
rule applies, generally, under the code pleading,^® 

In accordance with this general allegation rule, 
it has been said that the allegation need be but little 
more than a conclusion,and that it may be so 
generally framed as to permit proof of distinct acts 
which are breaches of the same duty;S7 but it must 
be framed on some definite theory,^^ and cannot be 
clastic to conform to the various theories or devel¬ 
opments of the case.^^ It is sufficient to allege that 
ordinary care required defendant to do a certain 
act, and that he failed to perform it, or what 
amounts to the same thing, that defendant negli¬ 
gently failed to do such act;^0 and it has also been 
held sufficient to set forth the facts, and then con¬ 
clude that these facts amount to negligence,^^ or 
charge that the injury was caused by the negligence 

of defendant®^ 


Injury direct or indirect. It has been held that,, 
where the declaration sets forth facts which show 
the injury to be direct, it is sufficient to allege simply 
that defendant w^as negligent;^^ but that, where the 
negligence gives rise to an injury which is in¬ 
direct, the facts constituting the negligence and 
showing the duty and the breach thereof must be 
averred. 

(b) When General Allegation Not Sufficient 

A general allegation of negligence must not be so 
vague as to admit of almost any kind of proof; nor must 
it amount merely to a statement of the pleader's con¬ 
clusion of law. 

A general allegation of negligence must not be so 
vague and indefinite as to admit of almost any kind 
of proof.It is not sufficient to allege the negli¬ 
gence in such a general way, without averring any 
facts to support it, as to amount merely to a state¬ 
ment of the pleader's conclusion of law;^^ but on 


Ark.—Rosselott v. Road Improve¬ 
ment Dist. No. 1 of Lawrence 
County, 215 S.W. 891, 141 Ark. 8. 
Cal.—Ellis V. Central California 

Traction Co., 174 P. 407, 37 Cal. 
App. 390. 

Ga,—Western & A. R. Co. v. Watkins, 
80 S.E. 91S, 14 Ga.App. 3SS. 

Iowa,—Ege v. Bom, 236 N.W. 75, 
212 Iowa 1138. 

La.—Bourgoyne v. Louisiana Public 
Utilities Co., App., 152 So. 150. 

Mo.—Cushulas v. Schroeder & Tre- 
mayne, 22 S.W.2d 872, 225 Mo.App. 
567, certiorari quashed State ex 
rel. Schroeder & Treymayne v. 
Haid, 41 S.W.2d 789, 328 Mo. 807. 
Tex—Metzger v. Gambill, Civ.App., 
37 S.W.2d 1077, error refused— 
Peavy v. Hardin, Civ.App., 288 S.W. 
588. 

45 C.J. p 1077 note 29. 

Allegation held not oonclnsion of law 
Ind.—Oliver v. Coffman, 45 N.E.2d 
351. 112 Ind.App. 507. 

S4. W.Va,—Jaeger v. City R. Co., 78 
S.E. 59, 72 W.Va. 307. 

85. Ind.—Swanson v. Slagal, 8 N.E. 

2d 993, 212 Ind. 394. 

45 C.J. p 1077 note 31. 

S&, Ala.—Feore v. Trammel, 102 So. 

529, 212 Ala. 325. 

45 CJr. p 1078 note 34. 

87. Ala—T. Camp Transfer Co. 
V. Davenport, 74 So. 156, 15 Ala. 
App. 507. 

88. Ala—^J. T. Camp Transfer Co. 
V. Davenport, supra 

88, Ala—^J. T. Camp Transfer Co. 

V. Davenport, supra 
90- Ind.—Tippecanoe Loan & Trust 
Co. V. Cleveland, eta, R. Co,, 104 
N.E. 866, 106 N.E. 739, 57 Ind.App. 
644. 

91. Ga—^Puller v. Inman, 74 S.E. 
287, 10 GaA.pp. 680. 


Mo.—Cushulas v. Schroeder & Tre- 
mayne, 22 S.W.2d 872, 225 Mo.App. 
567, certiorari quashed State ex 
rel. Schroeder & Treymayne v. 
Haid, 41 S.W.2d 789, 328 Mo. 8,07. 
Wis.—Ludwig V. Wisconsin Power & 
Light Co., 8 N.W.2d 272, 242 Wis. 
424. 

93. Ind.—Brinkman v. Bender, 92 
Ind. 234. 

45 C.J. p 1078 note 40. 

93. N.J.—Miller v. Pathe Preres, 79 
A. 1062, 81 N.J.Law 341—Breese v. 
Trenton Horse R. Co., 19 A. 204, 52 
N.J.Law 250. 

94. N.J.—Miller v. Pathe Preres, 79 
A. 1062, SI N.J.Law 341—Race v. 
Easton, etc., R. Co., 41 A. 710, 62 
N.J.Law 536, 

95. Del.—Gorman v. Murphy Diesel 
Co.. 29 A,2d 145, 3 Terry 149— 
Campbell v. Walker, 76 A. 475, 1 
Boyce 580. 

Pa.—Shipton v. Smulowitz, 36 Luz. 
Leg.Reg. 351—Racker v. Lawrence 
Portland Cement Co., Com.PL, 29 
North.Co. 118—Simmons v. Duran, 
Com.PL, 27 North.Co. 353. 

45 C.J. 1078 note 43. 

96. Del.—Gorman v. Murphy Diesel 
Co., 29 A.2d 145, 3 Terry 149. 

Pa—^Ness v. York Colonial Brick 
Co., Com.Pl„ 60 York Leg.Rec. 157. 
45 C.J. p 1078 note 44. 

General necessity of pleading facts 
not conclusions in pleading negli¬ 
gence see supra subdivision a (1) 
of this section. 

Effect of statute 

Statute stating essentials of peti¬ 
tion does not contemplate substitu¬ 
tion of bare conclusions for facts 
and does not permit an allegation of 
negligence in general terms with an 
additional allegation that specific 
acts of negligence are peculiarly 

890 


within defendant’s knowledge.— 
Kinderknecht v. Hensley, 164 P.2d 
105, 160 Kan. 637. 

Allegations held Insufficient as mere 
conclusions 

(1) In general. 

U.S.—King v. City of Beaumont, D. 
C.Tex., 296' P. 531. 

Ala.—Alabama Great Southern R. Co. 

V. Smith, 68 So. 56, 191 Ala. 643. 
Ark.—^Wood v. Drainage Dist. No. 2 
of Conway County, 161 S.W. 1057, 
110 Ark. 416. 

Cal.—Daly v. Mathews, 122 P.2d 81, 
49 Cal.App.2d 645—Hauser v. Pa¬ 
cific Gas & Electric Co., 23 P.2d 
1068, 133 Cal.App. 222. 

Ga.—City of Atlanta v. Key, 165 S. 

E. 499, 42. Ga.App. 214. 

Idaho.—Olin v. Honstead, 91 P.2d 
380, 60 Idaho 211. 

Ind.—Eckart v. Marion, B. & E. Trac¬ 
tion Co., 109 N.E. 224, 59 Ind.App. 
217. 

Ky.—Faulkner v. Farmers’ Produce 
& Mercantile Co., 185 S.W. 151, 176 
Ky. 22. 

La.—Loprestie v. Roy Motors, Inc., 
185 So. 11, 191 La. 239—Pizzitola v. 
Letellier Transfer Co., App., 167 
So. 158. 

Mo.—Zasemowich v. American Mfg. 
Co., 213 S.W, 799. 

Pa.—Yannick v. Lehigh Valley Coal 
Co., 191 A. 213, 126 Pa.Super. 431. 
W.Va.—Town of Clendenin ex rel. 
Fields V. Ledsome, 40 S.E.2d 849, 
129 W.Va. 388. 

Wis.—^Herrem v. Konz, 162 N.W. 654, 
165 Wis^ 674. 

(2) Allegations involving negli¬ 
gence ^ in connection with operation 
of motor vehicles. 

Del.—Cooke v. Elk Qoach Line, ISO 
A. 782, 7 W.W.Harr. 120. 

Ga-—-Poole v. Piggly-Wiggly Snow 
Co.. 173 S.E. 725, 48 Ga.App. 607. 
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demurrer plaintiff will be given the benefit of all 
reasonable inferences to be deduced from the spe¬ 
cific facts stated in the declaration*^'^ Thus it is not 
sufficient to allege merely that the injury resulted 
from defendant’s careless or negligent conduct,®^ 
unless defendant admits the truth of such a general 
statement by a demurrer,or by taking issue there¬ 
on;^ or to allege merely that the act or omission 
which caused the injury was negligently done, with¬ 
out averring any facts to show a duty and breach 
thereof.2 It has also been held that a general al¬ 
legation of negligence is not sufficient where the 
facts could have been ascertained by plaintiff.^ 

(2) Sufficiency as against Demurrers and 
Motions 

A general averment of negligence Is generally suffi¬ 
cient as against a general demurrer for want of sufficient 
facts; but particulars of the negligence may be required 


where objection is raised by special demurrer, exception, 
motion to make certain, or application for bill of par¬ 
ticulars. 

It is a well established rule that a general aver¬ 
ment of negligence in doing or omitting a particu¬ 
lar act, unless it is too general to give defendants 
reasonable notice of the negligence charged,^ is good 
as against a general demurrer for want of sufficient 
facts,5 or a motion in arrest of judgment,^ since un¬ 
der such allegations the facts constituting negli¬ 
gence may be shown.*^ A ruling on the question of 
negligence may he invoked by a general demur¬ 
rer.^ 

Special demurrer, exception, or motion to make 
certain. Plaintiff may be required to set forth the 
particulars of the negligence, where objection to 
the allegations, as being too general, is raised by 
special demurrer^ or exception,^® or by a motion 


La.—Pa vis v. Shaw, App., 142 So. 
301. 

Mich.—Quinlan v. Wells, 289 N.W. 
135, 291 Mich. 214. 

(3) Pleading which alleges that 
defendant was negligent or that act j 
he did was negligently done, without 
more, except where doctrine of res 
ipsa loquitur is relied on.—Townsend 
V. Armstrong, 260 N.W. 17, 220 Iowa 
396. 

97. D.C.—Bell v. Central Kat. Bank, 
28 App.D.C. 580. 

93. Cal.—Guilliams v- Hollywood 
Hospital, 114 P.2d 1, 18 Cal.2d 97, 
prior opinion 105 P.2d 318. 

45 C.J. p 1078 note 46. 

Pailure in duty 

A general allegation, in an action 
for the death of a servant, that de¬ 
fendant failed in its duty amounts 
to nothing.—McCarthy's Adm'r v. 
Village of Northfield, 88 A. 734, 87 
Vt- 191. 

99. Wis.—Young v. Lynch, 29 N.W. 
224, 66 Wis. 514. 

1. Wis.—Young V. Lynch, supra, 

45 CJ. p 1078 note 48. 
a. Ala.—^Alabama Utilities Co. v. 
Champion, 160 So. 346, 230 Ala. 
263. 

Pa.—Oehm v. Eberly, Com.Pl., 1 Leb¬ 
anon 133—Prazenovich v. Ernst, 
Com.Pl., 7 Sch.Keg. 197. 

45 C.J. P 1079 note 49. 

Allegations held instL£S.cient 

(1) In general. 

Colo.—Stratton’s Independence v. 

Sterrett, 117 P. 351, 51 Colo. 17, 
N.J.—^Jaccarino v. Factory Proper¬ 
ties, 40 A.2d 349, 132 N.J.Law 323. 
N.T.—^Bennett v. Lambert, 82 N.Y.S. 
2d 111. 

Pa.—Pfahler v. Pennsylvania Power 
& Light Co., Com.Pl., 48 Lanc.Rev. 
179. 

(2) Allegations involving opera¬ 
tion of motor vehicles.—Overstreet 


V. Ober, 130 So. 648, 14 La.App. 633— 
Fidelity Union Casualty Co. v. Rom¬ 
ero, 122 So. 288, 10 La.App. 796. 

3. R.I.—Phelps V. Burrillville Rac¬ 
ing Ass’n, 53 A.2d 753, 73 R.I. 84 
—Sarcione v. Outlet Co., 163 A. 741, 
53 R.L 76—Kelly v. Pavis, 135 A. 
602, 48 R.I. 94. 

4. Ky.—Scholl v. Margulis, 284 S.W. 
421, 215 Ky. 62. 

5. Ala.—McWilliams v. Birmingham' 
Southern R. Co., 85 So. 293, 204 
Ala. 53. 

Ind.—Lindley v. Sink, 30 N.E.2d 456, 
218 Ind. 1—^Pennsylvania R. Co. v. 
Stilabower, 39 N.E.2d 465, 110 Ind. 
App. 458—Cleveland, C., C. & St. 
L. Ry. Co. V. Gillespie, 173 N.E. 
708, 96 Ind.App. 535. 

Iowa.—CoirpxLs Juris cited in. Pomer- 
antz V. Pennsylvania-Pixie Cement j 
Corporation, 237 N.W. 443, 444, j 

212 Iowa 1007. 

Kan.—Munger v. Beiderwell, 124 P. 

2d 452, 155 Kan. 187. 

Miss.—Corpus Juris quoted in Bates 
V. City of McComb, 179 So. 737, 
739, 181 Miss. 336. 

Mo.—State ex rel. Becker v. Koerner, 
App., 181 S.W.2d 1004. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

45 C-J. P 1079 note 57. 

Words such as “dangerous, hazard¬ 
ous, perilous and unsafe’* are conclu¬ 
sions of fact, and may be considered 
in determining sufficiency of com¬ 
plaint as against demurrer for want 
of facts.—Regester v. Lincoln Oil 
Refining Co., 183 N.E. 693, 95 Ind. 
App, 425. 

Allegations held sufficient as against 
general demurrer 

Cal.—^Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 529. 

Ga.—Colonial Stores v. Scholz, 36 S. 
E.2d 189, 73 Ga.App- 268—Smith v. 
Swann, 35 S.E.2d 787, 73 Ga.App. 
144—Sheffield Co. v. Phillips, 24 S. 
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R2d 834, 69 Ga.App. 41—Morris v. 
Deraney, 22 S.E.2d 860, 68 Ga.App. 
308—Lane v. Murray Co., 12 S.E. 
2d 492, 63 Ga.App. 844—Boyd v. 
Gardner, 9 S.E.2d 202, 62 Ga,App. 
662—Southern Ry. Co. v. Benton, 
196 S.E. 256, 57 Ga.App. 520—Noth 
V. Davis, 196 S.E. 214, 57 Ga.App. 
611. 

45 C.J. p 1079 note 57 [b], 

e. Ind.—LaFayette v. West, 87 N.E. 

550, 43 Ind.App. 325. 

Iowa.—Corpus Juris cited in Pomer- 
antz V. Pennsylvania-Dixie Cement 
Corporation, 237 N.W. 443, 444, 212 
Iowa 1007. 

Miss.—Corpus Juris quoted in Bates 
V. City of McComb, 179 So, 737, 739, 
181 Miss. 336. 

7. Ind.—Swanson v. Slagal, 8 N.E. 
2d 993, 212 Ind. 374—^Apperson v. 
Lazro, 87 N.E. 97, 88 N.E. 99, 44 
Ind.App. 186. 

Miss.—Corpus Juris quoted in Bates 
V. City of McComb, 179 So, 737, 
739, 181 Miss. 336. 

8. Ga.—Jarrett v. Atlanta & West 
Point R. Co., 9 S.E. 681, 83 Ga. 406 
—Harden v. Georgia R. Co., 59 S. 
B. 1122, 3 Ga.App. 344. 

9. Ga.—^West v. Inman, 74 S.E. 527, 
137 Ga. 822, 39 L.R.A.,N.S., 744, 
Ann.Cas.l913B 276—Louisville & 
N. R. Co. V. Barnwell, 63 S.E. 501, 
131 Ga. 791. 

45 C.J. p 1080 note 60. 

A special demurrer is essential to 
raise the question as to whether the 
negligence urged is sufficiently al¬ 
leged by being charged against the 
corporation defendant without aver¬ 
ring that it was so negligent "by its 
servants and agents.”—^American Car 
& Foundry Co. v. Hill, 128 Ill.App. 
176, affirmed 80 N.E. 784, 226 Ill. 227. 

10. Tex.—Garrow v. Allen, Oiv.App., 

260 S.W. 887. . 

45 C,J. p 1080 note $!• 
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to make more definite and certain.^^ However, 
where a general allegation of negligence is accom¬ 
panied by a reasonably certain description of the 
specific facts on which such general allegation is 
based, the pleading is not subject to a special de¬ 
murrer,Qi* motion to make more definite and cer¬ 
tain and in most jurisdictions plaintiff cannot be 
required by special demurrer or motion to set forth 
the particulars of the negligence where the facts 
are within the knowledge of defendant, and are 
such that plaintiff cannot be expected to know 
them,!'* although as to this latter rule there is also 
authority to the contrary.!5 Improper or irrelevant 
matter in the pleading is also subject to attack by 
special demurrer.!^ 

If defendant answers and goes to trial without 
objection, it is too late thereafter to contend that the 
declaration or complaint was insufficient to charge 
defendant with actionable negligence;!'^ and on the 
other hand, if on a special demurrer plaintiff fails 
so to amend in general allegations as to set forth 
one or more specific acts of negligence, the declara¬ 
tion or petition may be dismissed.!^ 

Determination of sufficiency. In determining the 
sufficiency of the pleading, on objection thereto the 
question whether negligence properly and lawfully 


may be inferred from the facts alleged in the first 
instance is solely for the court to determine,!9 and 
the fact that the jury, in view of the supporting 
evidence, might arrive at a different conclusion is 
not a matter to be considered;20 and, where the 
complaint or petition is fairly susceptible of a con¬ 
struction which amounts to a general charge of 
negligence, it should be so construed.^! If the con¬ 
ditions and circumstances on which plaintiff relies 
are set out, the court may consider them in decid¬ 
ing the sufficiency of the allegations of negligence 
to withstand a special demurrer but it has been 
held that, since questions as to diligence and neg¬ 
ligence are ordinarily for the jury, as considered in¬ 
fra § 252, the court will not solve them on demurrer 
except in plain and undisputable cases.^^ jt fias 
been held that on demurrer, after the overruling of 
a motion to make the complaint more certain, no 
facts will be implied to sustain the conclusions of 
negligence alleged in the complaint.^^ 

Application for hill of particulars. In some juris¬ 
dictions, where the act or omission constituting the 
negligence complained of is set out with reasonable 
certainty, with a general allegation of negligence, 
plaintiff may be required, on an application made by 
defendant, to file a bill of particulars setting out 
the facts in more detail but caution should be 


11. U.S.—Lucid V. E. I. Du Pont De 
Nemours Powder Co., Cal., 199 F. 
377, 118 C.C.A. 61, L.R.A.1917E 182. 

Ark.—Southern Anthracite Coal Co. 
V, Hodgre, 139 S.W. 292, 99 Ark. 
302—Fordyce v. Merrill, 6 S.W. 
329, 49 Ark. 277. 

Conn.—Eckert v. Levinson, 99 A. 699, 
91 Conn. 338. 

Minn.—Bjelos v. Cleveland Cliff Iron 
Co., 123 N.W. 922, 109 Minn. 320. 
Miss.— OOTTpas Juris cited in Bates v. 
City of McComb, 179 So. 737, 739, 
181 Miss. 336. 

Mo.—McMath V, Holekamp Lumber 
Co., App„ 259 S.W. 843. 

N.T.—Ehrgott v. City of New York, 
96 N.T. 264, 48 Am.R. 622—Har- 
ring-ton v. Stillman, 105 N.Y.S. 75, 
120 App.Div. 659. 

Ohio.—^Vanatta v. Baltimore & O. R. 

Co., 4 Ohio N.P.,N.S., 542. 

S.C.—Lumpkin v. Mankin, 134 S.E. 
503, 136 S.C. 506, 

S.D.—Poppe V. Fluth, 199 N.W. 697, 
47 S.D. 543. j . 

Utah.—^Hangup! v. Bullion Beck & 
Champion Min. Co., 60 P. 834, 15 
Utah 534. 

45 C.J. p 1080 note 62—49 C.J. p 734 
note 91. 

12. Ga.—Jackson v. Hord, 121 S.E. 
143, 31 Ga.App. 527. 

45 C.J. p 1081 note 65. 

13. N.Y.—Harrington v. Stillman, 
106 N.Y.S. 75, 120 App.Div. 669— 


Mullen V. Hall, 99 N.Y.S. 841, 51 
Misc. 59. 

14. Mo.—Sontag v. Ude, 177 S.W. 
659, 191 Mo.App. 617. 

Utah.— Corpus Juris cited in Indus¬ 
trial Commission of Utah v. 
Wasatch Grading Co., 14 P.2d 988, 
993, 80 Utah 223. 

45 C.J. p 1081 note 67. 

15. Ga.—^Huggins v. Coca Cola Bot¬ 
tling Co., 60 S.E. 974, 122 Ga. 695. 

16. Ga.—^Flint River Cotton Mills 
V. Colley, 30 S.E.2d 426, 71 Ga.App. 
288. 

Befendont’s acts after accident 

In action for death of child who 
fell into open well on defendant's 
premises, allegations that after acci¬ 
dent defendant made changes or re¬ 
pairs were subject to special demur¬ 
rer.—Flint River Cotton Mills v. Col¬ 
ley, supra. 

17. Colo.—^Drake v. Slessor, 176 P. 
301, 65 Colo. 292. 

46 C.J. p 1081 note 63. 

18. Ga.—^Palmer Brick Co. v. Chen- 
all, 47 S.E. 329, 119 Ga. 837—Rus¬ 
sell V. Central of Georgia R. Co., 
46 S.E. 858, 119 Ga. 705. 

Petition held sufELcient to authorize 
amendment 

Ga.—Blackwell v. Ramsey-Nrisben 
Stone Co., 55 S.E. 9*68,. 126 Ga. 812. 
13. Cal,—Sawyer v. Hooper, 249 P. 
530, 79 CkLApp, 395, 
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20. Cal.—Sawyer v. Hooper, supra. 

21. Ohio.—^Doebel v. Curnayn, 17 
Ohio App. 346. 

22. Ga.—O’Dell v. Wolcott, 81 S.E. 
819, 14 Ga.App. 536. 

45 C.J. P 1081 note 72. 

23. Ga.—Smith v. Swann, 35 S.B.2d 

787, 73 Ga.App. 144—^Alford v. 

Zeigler, 16 S.E.2d 69, 65 Ga.App. 
294—^Harris v. City of Rome, 200 
S.E. 337, 69 Ga.App. 279—Southern 
Ry. Co. V. Blanton, 192 S.E. 437, 66 
Ga.App. 232—Mason v. Frankel, 
174 S.E. 646, 49 Ga.App. 145—Ful¬ 
ler V. Louis Steyerman & Sons, 169 
S.E. 608, 46 Ga.App. 830—Southern 
Ry. Co. V. Slaton, 154 S.E. 718, 41 
Ga.App. 759—Hodges v. Murkison, 
102 S.E. 134, 24 Ga.App. 739. 

45 C.J. p 1081 note 74. 

Demurrer sustained 
Ga.—Central of Georgia Ry. Co. v. 
Hartley. 103 S.E. 259, 25 Ga.App. 
110—Central of Georgia Ry. Co. v. 
Larsen, 91 S.E. 617, 19 Ga.App. 
413. 

24. Ind.—-Terre Haute, Indianapolis 
& Eastern Traction Co. v. Scott, 
160 N.E. 777, 197 Ind. 687, 43 AL. 
R. 1029. 

25. Wis.—-Hanson v.' Anderson, 62 
N.'V^. 1065, 90 Wis. 196. 

Va.—Lipscomb v. O’Brien, 26 S.E.2d 
261, 181’ Va. 47i, 

45 C. j. p 1081 note 75. 
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exercised by the courts in requiring plaintiff to fur¬ 
nish such particulars.26 

d. Allegation of Specific Facts 

(1) In general 

(2) Effect of specific allegations 
(1) In General 

While negligence may be alleged in specific terms, 
and in some instances should be so alleged, the plaintiff 
ordinarily need not define the quo modo of the negli¬ 
gence or set out in detail the specific facts that render 
an act or omission negligent. 

Notwithstanding negligence may be alleged in 
general terms, as discussed supra subdivision c (1) 
(a) of this section, it may also be alleged in specific 
terms, and where specific acts of negligence are re¬ 
lied on for recovery they must be specifically plead¬ 
ed, However, in accordance with the rule that 
only ultimate facts should be alleged, and that it is 
neither necessary nor proper to allege matters of 
evidence in a pleading, discussed in the C.J.S. title 
Pleading § 12, also 49 C.J. p 40 note 78-p 43 note 


96, and as a corollary of the rule permitting neg¬ 
ligence to be alleged in general terms, as a general 
rule plaintiff need not define the quo modo of the 
negligence,or set out in detail the specific fact? 
that render the act or omission complained of neg- 
ligent,29 or specify the particular acts of diligence 
which defendant should have performed in the ful¬ 
fillment of his duty,20 for the reason that this would 
be pleading the evidence,2^ and for the further rea¬ 
son that it is generally better known to defendant 
than to plaintiff what defendant did, how he did it, 
and what he failed to do, as a result of which plain¬ 
tiff was injured.22 

(2) Effect of Specific Allegations 

In general, a general averment of negligence is quali¬ 
fied and restricted by the particular facts alleged, and 
the sufficiency of the pleading to allege actionable negli¬ 
gence must be tested by the special allegations. 

Unless it appears that the general allegations 
were intended to cover acts other than those spe¬ 
cifically alleged,23 where general allegations of neg¬ 
ligence are followed by particular statements of 


Bill of paaddctilars regtiired 

tJ.S.—Amedeo v. American Ry. Ex¬ 
press Co., D.C.N.T., 288 P. 87. 

IT.T.—Hoareau v. Schwartzkopf, 126 
N.T.S. 448. 142 App.Div. ■69—Cal¬ 
lers tein V. Manhattan R. Co., 57 N. 
T.S. 394, 26 Misc. 852, reversed on 
other grounds 58 N.T.S. 374, 27 
Misc. 606—Kaplan v. Sher, 109 N. 
T.S. 20. 

Pa*—^Kohn v. Clark, 20 Pa.Dist. 90. 

45 C.J. p 1081 note 76 [a]. 

26. R.I.—MacDonald v. New Tork, 
etc., R. Co., 64 A. 795, 25 R.I. 40. 

45 C.J. p 1082 note 76. 

27. Ariz.—City of Ph-oenix v. Green, 
66 P.2d 1041, 49 Ariz. 376. 

Mass.—^Wilson v. Coffin, 2 Cush. 316. 

Or.— Corpus Juris quoted im Smith 
V. Pacific Northwest Public Service 
Co., 29 P.2d 819, 822, 146 Or. 422. 

45 C.J. p 1084 note 96. 

28. Ala.—Lambert v. Jefferson, 36 
So.2d 694, 251 Ala. 5—Alabama 
Power Co. v. Allen, 118 So. 662, 218 
Ala. 416—Montgomery City Lines 
V. Hawes, 20 So.2d 536, 31 Ala.App. 
564, certiorari denied 20 So.2d 641, 
246 Ala. 287. 

Cal.—Guilliams v. Hollywood Hos¬ 
pital, 114 P.2d 1, 18 Cal.2d 97. 

Pa.—Smith v. Willits Shoe Co., Hal¬ 
ifax, Com.PL, 53 Dauph.Co. 64- 

45 C.J. p 1083 note 91. 

29. Ala.—^Macke v. Sutterer, 141 So. 
651, 224 Ala. 681—City of Mont¬ 
gomery V. Wyche, 53 So. 786, 169 
Ala. 181. 

Cal.—Rannard v. Lockheed Aircraft 
Corp., 157 P.2d 1, 26 CaL2d 149— 
Abos V. Martyn, 88 P.2d 797, 31 Cal. 
App.2d 705—Cowles v. Independent 


Elevator Co., 70 P.2d 711, 22 Cal. 
App.2d 109. 

Fla.—Kasanof v. Embry-Riddle Co., 
26 So.2d 889, 157 Fla. 677—Ameri¬ 
can Dist. Electric Protective Co. 

V. Seaboard Air Line Ry. Co., 177 
So. 294, 129 Fla. 518. 

Ga.—Cook V. Kroger Baking & Gro¬ 
cery Co., 15 S,E.2d 531, 65 Ga-App. 
141, followed in 15 S.E.2d 533, 65 
Ga.App. 144. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Iowa.—Corpus Juris cited ia Pomer- 
antz V, Pennsylvania-Dixie Cement 
Corporation, 237 N.W. 443, 444, 212 
Iowa 1007. 

Mich.—'Kuchcinski v. Curtis, 231 N. 

W. 569, 251 Mich. 210. 

Mont—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354—Linney v. 
Chicago, M., St P. & P. Co., 21 P. 
2d 1101, 94 Mont 229. 

Or.—Wood V. Miller, 76 P.2d 963, 158 
Or. 444—Dunn v. First Nat. Bank, 
39 P.2d 944, 149 Or. 97. 

45 C.J. p 1083 note 92, 

It is not necessary to plead cus¬ 
tom in negligence cases, since that 
is a matter of evidence of negligence. 
—Elmer v. Mutual S. S. Co., 130 N. 
W. 1104,, 114 Minn- 259, 

Standard of iudustry 

Petition against bottler for in¬ 
juries grocery clerk sustained when 
bottle containing carbonated bever¬ 
age exploded was held not specially 
demurrable because it failed to al¬ 
lege, in connection with charge that 
botLe exploded because it contained 
excessive quantity of carbonic acid 
gas, that bottle was more highly 
charged than others handled by 
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plaintiff or contained higher charge 
than usually given by reputable bot¬ 
tlers.—Georgia-Alabama Coca-Cola 
Bottling Co. V. White, 191 S.E. 265, 
55 Ga.App. 706. 

Complicated appliance 

(1) Description of defect in me¬ 
chanical appliance does not require 
minute description of defective parts. 
—King Hardware Co. v. Ennis, 147 
S.E. 119, 39 Ga.App. 355. 

(2) It is not required that plaintiff 
specify in what particular part de¬ 
fect is located in a complicated ap¬ 
pliance; it is sufficient if allega¬ 
tion specifies defective appliancts of 
which complaint is made.—^Aponaug 
Mfg. Co. V. Carroll, 184 So. 63, 183 
Miss. 793. 

30. Ala.—Louisville, etc., R. Co. v. 
Church, 46 So. 457, 155 Ala. 329, 
130 Am.S.R. 29—^Virginia-Carolina 
Chemical Co. v. Mayson, 62 So. 
253, 7 Ala.App. 588. 

Pa.—McVeigh v. Scranton-Spring 
Brook Water Service Co., Com.Pl., 
45 LackJur. 29, 57 Tork Leg.Rec. 
190. 

31. Md.—^Philadelphia, etc., R. Co. 
V. Allen, 62 A. 245, 102 Md. 110. 

45 C.J. p 1083 note 94. 

32. Ala.—^Dwight Mfg, Co. v. 
Holmes, 73 So. 933, 198 Ala. 590. 

45 C.J. P 1084 note 95. 

33. Iowa.— Corpus Juris cited In 
Newland v. G. McClelland & Son, 
250 N.W. 229, 231, 217 Iowa 568. 

Tex.— Corpus Juris cited in Texas 
Utilities Co. v. Dear, Civ.App., 64 
S.W.2d 807, 812. ' • 

45 C.J. p 1084 note 97, 
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specific acts o£ negligence, the general averment is 
qualified and restricted in its effect by the particu¬ 
lar facts alleged as affording the basis for the neg¬ 
ligence charged generally^^*^ at least where the spe¬ 
cific facts pleaded necessitate an inference incon¬ 
sistent with the general charge.^5 However, it has 
also been held, in at least one jurisdiction, that the 
rule that a specific allegation amounts to a waiver 
of the general allegation applies only with respect 
to a pleading seeking to invoke the doctrine of res 
ipsa loquitur,and that, where that doctrine is not 
relied on or invoked, specific allegations do not 
waive the general allegation.^^ 

Under the general rule the sufficiency of the com¬ 
plaint to allege actionable negligence must be tested 
by the special allegations,^^ and not by the general 
averment of negligence which the complaint may 
contain,39 even though the general allegation of 
negligence would, in the absence of such special al¬ 
legation, be sufficient to make a prima facie case of 


negligence.^® It follows that a general averment 
does not render the pleading sufficient where the 
particular facts alleged do not justify a conclusion 
of negligence therefrom,or where it appears from 
the facts stated that the acts charged were lawful 
and proper and were not negligent,^^ or where the 
particular acts alleged are such that they could not 
be negligent under any possible state of facts or 
circumstances provable under the allegations of the 
complaint.“^3 Similarly, if the particular facts con¬ 
stituting the negligence are alleged, without more, 
the complaint is demurrable44 unless the acts or 
omissions specified, in themselves, constitute neg¬ 
ligence as a matter of law,'^^ So, where plaintiff, 
without alleging that the act of which complaint is 
made was negligently done or omitted, attempts to 
show such fact by stating the conditions under 
which it was done or omitted, and all the circum¬ 
stances surrounding the transaction, the facts al¬ 
leged must be of such a character as will enable the 
court to say, as a matter of law, that negligence is 


34. Ala.—Birmingliam R., etc., Co. 

V. Wilcox, 61 So. 908, 181 Ala, 612. 
Ariz.—City of Phoenix v. Green, 66 P. 

2d 1041, 49 Ariz. 376. 

Ind.—King v. Laycock Power House 
Co., 92 N.E. 741, 46 Ind.App. 420. 
Mo.—Sanders v. City of Carthage, 
App., 9 S.W.2d 813. 

Or.—Corpus Juris quoted in Smith v. 
Pacific Northwest Public Service 
Co., 29 P.2d 819, 822, 146 Or. 422— 
Snabel v. Barber, 300 P. 331, 137 
Or. 88—Gynther v. Brown & Mc¬ 
Cabe, 134 P. 1186, 67 Or. 310, 

Tex.—Texas & P. Ry. Co. v. Smith, 
Civ.App., 183 S.W.2d 182, reversed 
on other grounds 186 6.W.2d 232, 
143 Tex. 475—^Dallas Railway & 
Terminal Co. v. Redman, Civ.App., 
88 S.W.2d 136, error dismissed— 
Pullman Co. v. Berkman, Civ.App., 
70 S.W.2d 839—S. H. Kress & Co- 
v. Jennings, Civ.App., 64 S.W,2d 
1074, error dismissed—Bateman v. 
Cleghom, Civ.App., 266 S.W. 422— 
Southern Elansas Ry. Co. of Texas 
V. Crutchfield, Civ.App., 165 S.W. 
551. 

45 C.J. p 1084 note 98. 

The phrase ‘‘in that” as used In 
allegation stating facts relied on to 
constitute negligence means '‘be¬ 
cause’* or “for the reason that” and 
reduces allegation preceding It to a 
“conclusion” and limits scope there¬ 
of to that of allegation which fol¬ 
lows.—^Prace v. Long Beach City 
High School List, 137 P.2d 60, 68 
CaLApp.2d 566. 

35. Ind.—^Ft. Wayne & N. I. Trac¬ 
tion Co. V. Kumb, 116 N.B. 309, 
64 Ind.App. 529. 

Only when Inconsistent 
Specific facts pleaded will control 


a general charge of negligence only 
when necessitating an inference by 
all reasonable men inconsistent with 
general charge.—^Pt. Wayne & N. I. 
Traction Co. v. Kumb, supra. 

36. Iowa.—Gookin v. Guy W. Baker 
& Son, 276 N.W. 418, 224 Iowa 
-967. 

State of pleadings as affecting avail¬ 
ability of doctrine of res ipsa loq¬ 
uitur see infra § 220(11). 

It has also been stated generally, 
however, without reference to the 
rule of res ipsa loquitur, that where 
specific negligence is alleged there is 
no place for a general averment of 
negligence.—^Newland v. G. McClel¬ 
land & Son, 250 N.W. 229, 217 Iowa 
568—^Whitmore v. Herrick, 218 N.W. 
334, 205 Iowa 621—Ramsey v. Cedar 
Rapids, etc., R. Co., 112 N.W. 798, 135 
Iowa 329. 

37. Iowa.—Gookin v. Guy W. Baker 
«& Son, 276 N.W. 418, 224 Iowa 967. 

38. Ala.—Birmingham Elec. Co. v. 
Echols, 32 So.2d 374, 33 AJa.App. 
234, certiorari denied 32 So.2d 379, 
249 Ala. 589—City of Birmingham 
V. Whitfield, 197 So. 6-66, 29 Ala, 
App, 454—^William E. Harden, Inc., 
V. Harden, 197 So. 94, 29 Ala.App. 
411. 

Ariz.—Southern Pac. Co. v. Pender, 
134 P. 289, 14 Ariz. 573. 

Ga.—Central of Georgia Ry. Co. v. 
Leonard, 176 S.B. 137, 49 Ga.App. 
689. 

Ky.—Consolidated Coach Corporation 
V. Phillips, 34 S.W.2d 722, 236 Ky. 
823. 

Mo.—State ex rel. Spears v. McCul- 
len, 210 S.W.2d 68, 357. Mo. 686— 
Schroeder v. Johnson, App., 218 
S.W.2d 982. 


Or.—Corpus Juris quoted in Smith v. 
Pacific Northwest Public Service 
Co., 29 P.2d 819, 822, 146 Or. 422. 
Tenn.—Nashville, C. & St. L. Ry. v. 

Whitt, 6 Tenn.App. 463. 

45 C.J. p 1084 note 99. 

Must show uegligenoe 
The specific facts pleaded must, 
independently of general allegation, 
show negligence.—^Alabama Baptist 
Hospital Board v. Carter, 145 So. 
443, 226 Ala. 109—45 C.J. p 1084 note 
99 [a]. 

39. Mo.—'Schneiter v. City of Chil- 
licothe, 107 S.W.2d 112, 232 Mo. 
App. 338. 

Or.—Corpus Juris quoted in Smith v. 
Pacific Northwest Public Service 
Co., 29 P.2d 819, 822, 146 Or. 422. 

45 C.J. p 1084 note 1. 

40. Ala.—Birmingham Ore, etc., Co. 
V. Grover, 48 So. 682, 159 Ala. 
276—Jones v. Munson SS. Line, 
84 So. 415, 17 Ala.App. 226. 

41. La.—^Martin v. Jonesboro Prug 
Co., 7 La.App. 262. 

45 C.J. p 1079 note 52. 

42. W.Va.—Bralley v. Norfolk, etc., 
R. Co., 66 S.E. 653, 66 W.Va. 462. 

45 C.J. p 1079 note 63. 

43. Utah.—^Freedman v. Denhalter 
Bottling Co., 182 P. 843, 64 Utah 
513. 

45 C.J. p 107'9 note 54. 

44. Ala.—City Ice Delivery Co. v, 
Goode, 154 So. 775. 228 Ala. 648. 

Del.—Slack v. Premler-Pabst Cor- 
■ poration, 5 A.2d 516, 1 Terry 97. 

45 C.J. p 1084 note 3. 

45. Ala.—City Ice Delivery Co, v. 
Goode, 154 So. 775, 228 Ala. 648. 

45 C.J. p 1084 note 4. 
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shown,^^ or, as it is sometimes expressed, the facts 
alleged must be such as will imply the inference of 
negligence.Where the acts complained of are 
innocent in themselves and injurious only in con¬ 
sequence of particular circumstances, such circum¬ 
stances must be allcged.^^ 

e. Application of Ees Ipsa Loquitur Doctrine 

Generally speaking, the doctrine of res ipsa loquitur 
has no application to pleadings; but it has been held 
that in pleadings invoking this doctrine a petition, in or¬ 
der to be sufficient, must contain allegations of fact which, 
if proved, would warrant its application. 

Generally speaking, the doctrine of res ipsa loqui¬ 
tur is a rule of evidence, as discussed infra § 220, 


and ordinarily has no application to pleadings,*^^ so 
that the sufficiency of a petition to state a claim of 
negligence must be determined independently of 
any question whether the doctrine applies as an evi¬ 
dentiary method in proving the claim.^O However, 
it has been said that decisions dealing with this doc¬ 
trine as a rule of evidence ate authority on the 
question of pleading in such cases.^^ Thus a peti¬ 
tion, in order to be sufficient, must contain allega¬ 
tions of fact which, if proved, would warrant ap* 
plication of the doctrine and, while the rule can¬ 
not be invoked unless plaintiff's pleading is such as 
to advise defendant that the rule may be invoked,^^ 
the pleading is not required to mention the rule spe- 


46. Ind.—Pittsburg-h, etc,, R. Co. v. 
Arnott, 126 N.E. 13. 189 Ind. 350. 

45 C.J. p 1084 note 5. 

47. Ind,—Cleveland, etc., R. Co. v. 
Perkins, 86 N.E, 405, 171 Ind. 307. 

45 C.J. p 1084 note 6. 

48. Ind.—^Keeloy Brewing Co. v. 
Parnin, 41 K.E. 471, 13 Ind.App. 
588. 

45 C.J. p 1084 note 7. 

49. Iowa.—Sutcliffe v. Fort Dodge 
Gas & Electric Co., 257 N.W, 406, 
218 Iowa 1386. 

Mo.—^Zichler v. St. Louis Public 
Service Co., 59 S.W.2d 654, 332 
Mo. 902. 

45 C.J. p 1082 note 78. 

50. U.S.—Gray v. Baltimore & O. R. 
Co., C.C.A.I11., 24 F.2d 671, 59 A.L. 
R. 461. 

Mo.—^Welch V. Thompson, 210 S.W. 
2d 79, 357 Mo. 6S6. 

51. Kan.—Corpus Juris cited in 
Truhlicka v. Beech Aircraft Corp., 
178 P.2d 252, 259, 162 Kan. 535— 
Sipe v. Helgerson, 153 P.2d 934, 159 
Kan. 290—Waddell v. Woods, 148 
P.2d 1016, 158 Kan. 469, 152 A.L.R. 
629—Corpus Juris cited iu Starks 
Pood Markets v. El Dorado Refin¬ 
ing Co., 134 P.2d 1102, 1104, 156 
Kan, 577. 

45 C.J. p 1082 note 79. 

52. Ill.—^Adamsen v. Magnelia, 280 
Ill.App. 418. 

Kan.'—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535— 
Sipe V. Helgerson, 153 P.2d 934, 159 
Kan. 290,—Starks Pood Markets v. 
El Dorado Refining Co., 134 P.2d 
1102, 156 Kan. 577. 

Pact of injury 

Petition alleging merely that there 
was an accident and that plaintifit 
received an injury is insufficient to 
authorize application of doctrine of 
res ipsa loquitur.—Snyder v. McDo¬ 
well, 203 P.2d 225, 166 Kan, 624. 

In order to rely on rule of res ipsa 
loquitur, pleading must be broad 
enough to support charge of negli¬ 
gence, and unless pleadings contain 
charge of negligence they are not 


broad enough to support rule.—Sut¬ 
cliffe v. Port Dodge Gas & Electric 
Co., 257 N.W. 406. 218 Iowa 1386. 
General and specific allegations 

The fact that an act was negligent¬ 
ly done may be pleaded generally, to¬ 
gether with such circumstances as 
warrant the application of res ipsa 
loquitur rule.—Brown v. Pennsyl¬ 
vania Greyhound Lines, 15 Ohio 
Supp. 1, 

Allegations held sufficient 

(1) Petition alleging that linoleum 
rolls in store fell and injured cus¬ 
tomer was held to state cause of ac¬ 
tion under res ipsa loquitur doc¬ 
trine.—Keady v. Stix, Baer & Ful¬ 
ler Co., Mo.App., 15 S.W.2d 379. 

(2) In personal injury action, peti¬ 
tion alleging that plaintiff was at top 
of ladder painting, with his back 
turned to moving crane, and that de¬ 
fendant’s employee without warning 
ran crane against ladder and knocked 
plaintiff down, injuring him, and that 
plaintiff did not know whether ac¬ 
cident was caused by improper or 
defective equipment of defendant or 
improper, negligent, and careless op¬ 
erating of the crane, was sufficient 
to allege a cause of action under res 
ipsa loquitur doctrine.—^Truhlicka v. 
Beech Aircraft Corp., 178 P.2d 252, 
162 Kan, 535. 

(3) Complaint, alleging that de¬ 

fendants, who owned property and 
were in possession and control of 
exterior walls of building gutted by 
fire and were charged with their 
condition, left wall standing after 
fire without lateral support and li¬ 
able to fall for unreasonable period 
of fifteen days after fire, and that 
wall fell killing intestate, was suf¬ 
ficient to permit plaintiff to invoke 
doctrine of res ipsa loquitur.—Wass 
V. Suter, Ind.App., 84 N.E.2d 734. 
Allegations held insufficient ' 

(1) Count of declaration against 
tank manufacturer, for injury re¬ 
sulting from collapse of storage tank 
while it was being pressure tested, 
which did not show that thing which 
caused injury was under exclusive 
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control of defendant, was held in¬ 
sufficient to invoke principle of res 
ipsa loquitur, where count referred 
to contract for construction of tank, 
requiring purchaser to furnish foun¬ 
dations for tank, although count al¬ 
leged that defendant was In exclu¬ 
sive control of tank and its con¬ 
tents.—^New England Terminal Co. 
v. Graver Tank & Manufacturing 
Corporation, D.C.R.L. IS P.Supp. 561. 

(2) Where plaintiff injured when 
struck by falling empty beverage 
bottle while he was walking below 
defendant’s refreshment grandstand 
based his petition for injuries only 

■ on res ipsa loquitur doctrine, and al¬ 
leged that some one placed bottle on 
edge of grandstand and that it was 
knocked off or that some one threw 
it, but did not allege that defendant 
"was in sole and exclusive control of 
bottle or of grandstand or that de¬ 
fendant or his employee threw it, 
petition did not state cause of ac¬ 
tion.—'Sipe V. Helgerson, 153 P.2d 
934, 159 Kan, 290. 

(3) Petition alleging that restau¬ 
rant patron sustained injuries when 
glass which patron was holding 
broke while patron was using appli¬ 
ance maintained by restaurant owner 
as means whereby patrons were en¬ 
abled to secure drinking- water, but 
not attempting to show reason for 
breaking of the glass, did not state 
cause of action against owner under 
res ipsa loquitur doctrine.—Sleater 
V. John R. Thompson Co., Mo.App., 
178 S.W.2d 591. 

53. Tex.—^Wichita Palls Traction 
Co. V. Elliott, 81 S.W,2d.659, 125 
Tex, 248. 

Complaint held insufficient 
A complaint, setting out by way of 
iiiducement a situation which may 
bespeak prima facie 'case of negli¬ 
gence and then alleging specific neg¬ 
ligent acts and omissions by reason 
of which plaintiff was injured, does 
not sufficiently ptit defendant oh no¬ 
tice that plaintiff will rely on such 
situation itself to furnish inference 
of negligence under res ipsa loquitur 



§ 187 


NEGLIGENCE 


65 C.J.S. 


ciiically^^ or to indicate an intention to rely on it.®^ 
It has been held that, in a case in which the rights 
and duties of plaintiff and defendant were coordi¬ 
nate and complementary, in order that this doctrine 
may be availed of plaintiff must allege and prove 
that the act or omission which caused the injury 
was one that a reasonably prudent person, in de¬ 
fendant’s place, would have foreseen might cause 
the injury.^® 

In some jurisdictions under the system of code 
pleading requiring a plain and concise statement of 
the facts constituting plaintiff’s cause of action, it 
has been held that a general averment of negli¬ 
gence, if objected to by special demurrer, cannot be 
aided by the res ipsa loquitur doctrine,57 and even 
in such cases plaintiff must plead the particular acts 
of negligence which he claims to have caused the 
injury.^® On the other hand, however, it has been 
held that, where sufficient facts are alleged to jus¬ 
tify the application of the res ipsa loquitur doctrine, 
general allegations of negligence, in the absence of 
objections thereto, are sufficient,59 especially where 
the facts are such that plaintiff cannot be expected 
to be informed as to the causes of the injury, where¬ 
as defendant must be assumed to be fully in¬ 
formed;®*^ and the specific acts of negligence need 
not be alleged,®^ and, if alleged, may be disregarded 
as surplusage.®^ Moreover, it has even been held, 
where a general allegation of negligence is regard¬ 
ed as merely the pleader’s own conclusion of law, 
that plaintiff’s failure to plead a general charge of 


negligence does not preclude the court from treat¬ 
ing specific allegations as surplusage.®® The effect 
of specific allegations on general allegations of 
negligence generally is discussed supra subdivision 
d (2) of this section. 

While in some cases, where allegations of specific 
acts of negligence are alleged in the complaint, the 
specific allegations can be ignored and the plead¬ 
ings still show a cause of action based on res ipsa 
loquitur,®^ in general, one wishing to rely on such 
doctrine as well as on specifically assigned acts of 
negligence must plead the doctrine either by a sep¬ 
arate count, or by proper allegation to the effect 
that the negligence to be inferred from the general 
situation caused the injury.®® It has been held that, 
where both specific negligence and res ipsa loqui¬ 
tur are pleaded, plaintiff may not be required to elect 
between them;®® and it has been held that defend¬ 
ant cannot prevent plaintiff from relying on the 
doctrine of res ipsa loquitur by requiring him to file 
specifications of negligence.®^ 

The availability of the doctrine of res ipsa loqui¬ 
tur as affected by the state of the pleadings gen¬ 
erally is discussed infra § 220 (11). 

f. Alleging Separate Acts of Negligence 

(1) In general 

(2) In separate counts 

(3) In one count 

(4) Conjunctive and alternative allega¬ 

tions 


doctrine.—Lfoos v. Mountain Fuel 
Supply Co., 108 P.2d 264, 99 Utali 496. 

54. Tex.—^Montg“oinery Waxd & Co. 
V. Scharrenbeck, Civ.App., 199 S.W. 
2d 830, affirmed 204 S.W.2d 508, 146 
Tex. 153. 

55. Tex.—^Texas-Louislana Power 
Co. V. Daniels, Civ.App., 61 S.W. 
2d 179, affirmed 91 S.W.2d 302, 127 
Tex. 126. 

56. Ill.—Cliicag-o, etc., H. Co, v. 
Reilly, 72 K.E. 454, 212 Ill. 606, 103 
Am.S.R. 243. 

45 C.J. p 1082 note 80. 

57. Ga.—Pulton Ice, etc., Co. v. 
Pece, 116 S.E. 57, 2-9 Ga.App. 507. 

45 C-J. P 1082 note 87. 

58. Ga—Southern R. Co. v. Stand¬ 
ard Growers’ Exch., 130 S.E. 373, 
34 GaApp. 534. 

45 C.J. p 1082 note 88. 

59* U.-S.—Chicago & N. W, Ry. Co. 

V. Green, C.C.A.Minn., 164 F.2d 
56—^Deeper v. National Lead Co., 
D.C.MO., 42 P.Supp. 121—Shoe¬ 
maker V. Mountain States Tele¬ 
phone & Telegraph Co., D.C.Idaho, 
17 P.Supp. 591. 

Iowa.—^Whitmore v. Herrick, 218 N. 

W, 334, 205 Iowa 621, 


La—Kendall v. People’s Gas & Fuel 
Co., App., 158 So. 254. 

Mo.—Zichler v. St. Louis Public 
Service Co., 59 S.W.2d 654, 332 ‘Mo. 
902. 

Mont.— Corpus juris cited in Vonault 
V. O’Rourke, Mont., 33 P-2d 535, 
539, 97 Mont. 92. 

Tex.— Corpus Juris cited in Texas 
Utilities Co. v. Dear, Civ.App., 
64 S.W.2d 807, 813. 

45 C.J. p 1082 note 82. 

60. La—Loprestie v. Roy Motors, 
Inc., 185 So. 11, 191 La. 239— 
Lykiardopoulo v. New Orleans, 
etc.. Light, etc., Co., 53 So. 575, 
127 La 309, Ann.Cas.l912A 976— 
Harrelson v, McCook, App., 198 So. 
532—^Motor Sales & Service v. 
Grasselli Chemical Co., 131 So. 623, 
15 LaApp. 353. 

61. U.S.—Leeper v. National Lead 
Co.. D.C.MO., 42 P.Supp. 121. 

La^—^Loprestie v. Roy Motors?, Inc., 
185 So. 11, 191 La 239—^Harrelson 
V. McCook, App., 198 So. 532. 

Mo-—Gordon v. , Muehling Packing 
Co., 40 S.W.2d 693, 328 Mo. 123— 
Kitchen v. Schlueter Mfg, Co., 20 
S,W.2d 676, 323 Mo. 1179. 
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Tenn.—^Northcross v. Loew’s Mem¬ 
phis Theater Co., 3 Tenn.App. 51. 

Tex.—^Leonard Bros, v, Newton, Civ. 
App., 71 S.W.2d 613, error dis¬ 
missed 101 S.W.2d 223, 129 Tex. 
1 . 

45 C.J. p 1082 note 84, 

62 . Tenn.—^Northcross v. Loew’s 
Memphis Theater Co., 3 Tenn.App. 
51. 

45 C.J. p 1082 note 85. 

63. La.—^Loprestie v. Roy Motors, 
Inc., 185 So. 11, 191 La 239—Piz- 
zitola V. Letellier Transfer Co., 
App., 167 So. 158. 

64. Utah.—^Loos v. Mountain Fuel 
Supply Co., 108 P.2d 254, 99 Utah 
496. 

65p Utah.—Loos v. Mountain Fuel 
Supply Co., supra. 

66. U.S.—Remer v. Flying: Eagle 
Whiteway Lines, C.A.Coun., 172 P. 
2d 831. 

67. Iowa;^Whitmore y, Herrick, 
218 N.W. 334, 205 Iowa 621. 

Mass.-—^McDonough v. Boston Ele¬ 
vated Ry. Co., 94 N.E5. 809, 208 
Mass, 436. 



65 C.J.S. 


NEGLIGENCE 


§ 187 


(5) Common-law and statutory negli¬ 
gence 

(1) In General 

The plaintiff may allege separate and distinct acts 
of negligence, provided they are not inconsistent; and 
the pleading is sufficient if any one of the acts alleged 
constitutes a sufficient ground for the action and is suffi¬ 
ciently charged. 

Subject to the rules relating to the separate state¬ 
ment of causes of action or grounds for recovery 
generally, discussed in the CJ.S. title Pleading §§ 
g7_9C also 49 CJ. p 154 note 71^p 165 note 28, and 
to the joinder of causes of action in general, dis¬ 
cussed in Actions §§ 61-101, plaintiff in an action 
for negligence is not obliged to confine himself to a 
single complaint of negligence,although he may 
elect so to confine himself,but may allege as many 
different acts of negligence on which a cause of ac¬ 
tion is based as he feels his case warrants,*^® provid¬ 
ed they are not inconsistent and several acts of 
negligence are not inconsistent within the meaning 
of this rule unless there is such a repugnancy be¬ 
tween them that proof of one will necessarily nega¬ 
tive the otherJ2 However, inconsistent grounds of 
negligence may be alleged in separate counts, as 
considered infra subdivision f (2) of this section, 
or in the alternative, infra subdivision f (4) of this 
section. 

Where inconsistent grounds of negligence are al¬ 
leged, plaintiff may be required to elect on which he 
will go to trial but such an election is not re¬ 
quired where the same acts of negligence are con¬ 
sistently charged in several different ways.'^^ 

68. Pa.—Charnogursky v. Price- 
Pancoast Coal Co., 94 A, 451, 249 
Pa. 1. 

Alleging both simple and gross negli¬ 
gence see infra subdivision h (2) 
of this section. 

69. Mont.—^West v. Wilson, 4 P.2d 
469, 90 Mont. 522. 

70. Ill.—Schwartz v. Lindquist, 251 
Ill.App. 320. 

Iowa.—McCornack v. Picker ell, 294 
N.W. 746, 229 Iowa 457. 

Mo.—State ex rel. Thompson v. 

Shain, 159 S.W.2d 582, 349 Mo. 

27. 

45 C.J. p 1085 note 20. 

Allegations held, to state separate 
acts 

Tex.—^Alagood v. Coca Cola Bot¬ 
tling Co., Civ.App., 135 S,W.2d 
1056, error dismissed, judgment 
correct. 

71. Mo.—State ex rel. Thompson v. 

Shain, 159 S.W.2d 582, 349 Mo. 

27—Crews v. Wilson, 281 S.W. 44, 

312 Mo. 643. 

46 C.J. p 1085 note 21* 
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Sufficiency of allegations. An allegation of sep¬ 
arate and distinct acts of negligence on the part of 
defendant is sufficient if any one of the acts al¬ 
leged constitutes a sufficient ground for the ac- 
tion'^5 and is sufficiently charged;'^® and, where re¬ 
covery may be had on a proof of any one of the 
distinct acts of negligence alleged, the complaint is 
not subject to demurrer for uncertainty or ambigui¬ 
ty'^'^ or because some immaterial or cumulative acts 
are not sufficiently charged,the remedy of de¬ 
fendant in such case being by a motion to strike out 
the defective part of the pleading*^^ or by a request 
for an instruction to the jury.^*^ 

(2) In Separate Counts 

Separate and distinct negligent acts may, and under 
some circumstances should, be stated in separate para¬ 
graphs or counts; and inconsistent grounds of negligence 
may be alleged in separate counts. 

In accordance with the general rules of pleading, 
the different negligent acts which caused the injury 
may be stated in separate paragraphs or counts;®^ 
and in some jurisdictions, where each of the sev¬ 
eral acts alleged constitutes a separate and distinct 
cause of action, each act should be made the subject 
of a separate count. jf plaintiff attempts to lay 
more than one distinct ground of negligence he 
must, in each instance, aver facts sufficient to show 
a cause of action complete and adequate in itself.^^ 
However, the fact that each of several acts, in a 
course of improper and negligent conduct, is char¬ 
acterized as negligent does not make each act a sep¬ 
arate cause of action, the allegation of which as ac¬ 
tionable negligence must be complete and adequate 
in itself and if successive paragraphs show a 

Wis.—^Drefahl v. Connell, 56 N.W. 
160, 85 Wis. 109. 

78. Ind.—Pennsylvania Co. v. Witte, 
43 N.B. 319, 44 N.E. 377, 15 Ind. 
App. 583. 

45 C.J. p 1085 note 28. 

79. Ala.—Louisville, etc., R. Co. v. 
Hall, 8 So. 371, 91 Ala. 112, 24 Am. 
S.R. 863. 

80. Ala,—^Louisville, etc., R. Co. v. 
Hall, supra. 

81. Mich.—Creen v. Michigan Cent. 
R. Co., 133 N.W. 956, 168 Mich. 104, 
Ann.Cas.l913C 98. 

45 C.J. p 1086 note 33. 

82. R.I.—Laporte v. Cook, 38 A. 700, 
20 R.I. 261. 

45 C.J. P 1086 note 34. 

83. Idaho,— Corpus Juris cited In 
Rutland v. City of Caldwell, 6 P.2d 
493, 495, 51 Idaho 483. 

45 C.J. p 1086 note 35. 

84. Conn.—^Hill v. !Fair Haven, etc., 
R. Co., 52 A 725, 75 Conn. 177. 

Idaho.— Corpus Juris cited in But- 


iLUegatious held not inconsistent 
Allegation of negligence in opera¬ 
tion of train at speed in excess of 
that allowed by ordinance was not 
inconsistent with charge of negli¬ 
gence under humanitarian rule.— 
Owen V. Delano, Mo.App., 194 S.W. 
756. 

72. Mo.—State ex rel. Thompson v. 
Shain, 159 S.W.2d 682, 349 Mo. 
27. 

45 C.J. p 1085 note 22. 

73. Mo.—^Behen v. St. Louis Transit 
Co., 85 S.W. 346, 186 Mo. 430. 

74. Wis.—Shenners v. West Side St. 
R. Co., 43 N.W. 103, 74 Wis. 447. 

75. Ariz.—Southern Pac. Co. v. Pen¬ 
der, 134 P. 289, 14 Ariz. 573. 

45 C.J. p 1085 note 25. 

76. Ind.—Wabash R. Co. v. Mc- 
Doniels, 107 N.E, 291, 183 Ind. 
104. 

45 C.J. P 1085 note 26. 

77. Cal.—Bergen v. Tulare County 
Power Co., 161 P. 269, 173 Cal. 
709. 
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series of acts negligently performed, which are 
closely connected, and, taken together, constitute a 
course of negligence which produced the injury, it 
is sufficients^ Inconsistent grounds of negligence 
may be alleged in separate counts.SC 

(3) In One Count 

Several acts of negligence which may have caused, or 
contributed to cause, the injury complained of may be 
alleged In one paragraph or count, provided they are 
not inconsistent with each other. 

Subject to the rules against duplicity generally, 
discussed in the CJ.S. title Pleading § 89, also 49 
C.J. p 159 note 27-p 162 note 73, as a general rule 
all the several acts of negligence, not inconsistent 
with each other, on the part of defendant which 
may have caused, or contributed to cause, the injury 
complained of may be alleged in one paragraph or 
count,^'^ even though one of the acts alleged is neg¬ 
ligence which occurred after plaintiff had by his 
own negligence placed himself in a position of 
peril ;S8 and such a count is not bad for duplicity.^Q 

In accordance with this rule a count is sufficient, 
and is not bad for duplicity, where the several acts 
of negligence as charged contributed, or were capa¬ 
ble of contributing, to the injury and were cumula¬ 
tive, each tending to support the other,or where 


the several acts of negligence charged are of the 
same general nature, all of which may have oc¬ 
curred, and either or all of which may have caused 
the injury,or where several distinct and independ¬ 
ent acts of negligence, as alleged, all relate to the 
same cause of action.^^ However, such a count is 
bad where the several acts of negligence alleged are 
inconsistent with each other and until one or the 
other is withdrawn the petition is self-destructive 
and states no cause of action.^^ So, where the acts 
of negligence alleged in one count constitute sepa¬ 
rate and distinct causes of action, the count is bad 
for duplicity,and on motion plaintiff may be re¬ 
quired to elect on which cause of action he will pro¬ 
ceed,95 or may, in a proper case, be required to 
state the separate acts in separate counts,97 unless 
the specifications of negligence are so commingled 
that neither of them can be stricken, or disregarded 
as surplusage, in which case the count is demurra¬ 
ble for ambiguity and uncertainty.98 

Waiver of objection. Where plaintiff alleges 
two or more distinct causes of action for negligence 
in one count, if defendant interposes a plea to the 
merits he thereby waives informality of the petition 
in this respect;99 and it is too late after com¬ 
mencement of the trial to compel plaintiff to elect 


land V. City of Caldwell, 6 P-2d 
493. 495. 51 Idaho 483. 

85. Conn.—^Hill v. Fair Haven, etc., 
H. Co., 52 A. 725, 75 Conn. 177. 

Idaho.— Corpus Juris cited in But- 
land V. City of Caldwell, 6 P.2d 
493, 495, 51 Idaho 4S3. 

B&u Tex.—English v. Terry, Civ. 
App., 85 S.W.2d 1063, affirmed 
Terry v. English, 112 S.W.2d 446. 
130 Tex. 632. 

37. Cal.—Camozzi v. Colusa Sand¬ 
stone Co., 147 P. 107, 26 Cal.App. 
74, rehearing denied 147 P. 112, 
26 Cal.App. 74. 

Idaho.—Corpus Juris cited iu But- 
land V. City of Caldwell, 6 P.2d 
493, 495, 51 Idaho 4S3. 

Ind.—Knickerbocker Ice Co. v. Gray, 
84 N.E. 341, 171 Ind. 395—Johnnie 
J. Jones Exposition v. Terry, 63 IST. 
E.2d 159, 116 Ind.App. 1S9—City 
of New Castle v. Smith-Jackson 
Co., 161 N.E. 692, 87 Ind.App. 418— 
Pittsburgh, C., a & St. L. R. Co. v, 
Nichols, 130 N.E. 646. 78 Ind.App. 
361. 

Mo.—Hanson v. Springfield Traction 
Co., 226 S.W. 1—-Berry v. Majestic 
Milling Co., App., 240 S.W. 829, 
affirmed 263 S.W. 406, 304 Mo. 292 
—Ford V. Dowell, App., 243 S.W. 
366, certiorari quashed 250 S.W. 
580—Wilder v. Wabash R. Co., 146 
S.W. 837, 164 Mo. App, 114. 

45 C.J. P 1086 note 40, 


Under express statutory provision 
S.C.—Schumpert v. Southern R. Co., 
43 S.E. 813, 65 S.C. 332, 95 Am.S. 
R. 802. 

45 C.J. p 1086 note 44 [a]. 

General negligence and specific 
acts of negligence need not be 
pleaded in separate counts, in ab¬ 
sence of a motion requiring them to 
be separated.—Colorado & S. Ry. 
Co. V. Jenkins, 138 P. 437, 25 Colo. 
App. 348, 

88- Mo.—Clark v. St. Joseph Ter¬ 
minal R. Co., 148 S.W. 472, 242 Mo. 
570. 

89- U.S.—Boireau v. Rhode Island 
Co., C.C.R.I. 169 F. 1015. 

90. D.C.—Flynn v. Staples, 34 App. 
D.C. 92, 27 L.R.A..N.S., 792. 

Ind.—Baldwin Piano Co. v. Allen, 
118 N.E. 305, 187 Ind. 315. 

91. Mo.—Clark v. St. Joseph Ter¬ 
minal R. Co., 148 S.W. 472, 242 Mo. 
570. 

45 C.J. p 1086 note 46. 

92. Ind.—Chicago, I. & L. Ry. Co. 
V. Ellis, 149 N.E. 909, 83 Ind.App. 
701. 

45 C.J. p 1087 note 47. 

93. Mo.—Jordan v. St. Louis Trans¬ 
it Co., 101 S.W. 11, 202 Mo. 418. 

94. Mo.—Jordan v. St. Louis Trans¬ 
it Co., supra. 

95. Ind.—Pittsburgh, C., C. & St. L. 
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Ry. Co. V. Nichols, 130 N.E. 646, 
78 Ind.App. 361. 

45 C.J. p 1087 note 60. 

96. U.S.—Malz V. Chicago, etc., R. 

Co., C.C.Mo., 88 F. 770. 

Mo.—Jordan v. St. Louis Transit 
Co., 101 S.W. 11, 202 Mo. 418. 
Demand for specification of particu¬ 
lar ground of action 
W.Va.—^Gartin v. Draper Coal & Coke 
Co., 78 S.E. 673, 72 W.Va. 405. 

97- Fla,—^Atlantic Coast Line R. Co. 

V. Crosby, ,43 So. 318, 53 Fla. 400. 
Motion denied; plaintiff confined to 
allegations 

In an action by a passenger to re¬ 
cover for personal injuries caused by 
the negligence of defendant, plain¬ 
tiff is confined to the allegations 
of the petition, and a motion of de¬ 
fendant for compulsory amendment 
of the declaration, requiring plain¬ 
tiff to separate the acts of negli¬ 
gence complained of and state them 
in separate counts, is properly denied 
where the court states in its order 
denying the motion that plaintiff is 
limited in the trial to the specific al¬ 
legations set forth in the complaint. 
—^Atlantic Coast Line R. Co, v. Cros¬ 
by, 43 So. 318, 53 Fla. 400. 

93, Ala.—^Highland Ave., etc., R. Co. 
V. Dusenberry, 10 So. 274, 94 Ala. 
;413.. 

99. Mo.—Jordan v. St. Louis Trans¬ 
it Co., 101 iS.W. 11, 202 Mo, 418. 
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on which cause of action he will proceed.^ How¬ 
ever, where the acts of negligence charged are in¬ 
consistent with each other, such defect is not waived 
by filing an answer to the merits, because the con¬ 
tradictory statements destroy each other and de¬ 
stroy the life of the petition and in such a case 
plaintiff may be required by motion, even on the eve 
of trial,2 to elect on which he will stand,^ 

(4) Conjunctive and Alternative Allegations 

Several acts of negligence may be alleged in the con¬ 
junctive; but an allegation of several acts in the alterna¬ 
tive is defective for uncertainty, and is insufficient where 
one of the acts alleged is legally insufficient to consti¬ 
tute a cause of action. 

Several acts of negligence may be alleged in the 
conjunctive and when so alleged the pleading 
may not be construed as containing alternative al¬ 
legations,® and may thereby be saved from being 
ambiguous.7 

As a general rule an allegation of several acts 
of negligence in the alternative is defective for un¬ 
certainty;® but where this is the only effect of the 
alternative allegations the pleading is sufficient as 
against a general demurrer,^ although it is subject 
to a motion to make more definite and certain,^*^ A 
demurrer, however, will lie where one of two state¬ 
ments of facts alleged in the alternative is legally 
sufficient to constitute a cause of action and the 
other is not,^! or where the alternative allegations 
are contained in a single count, in which the charge 
of negligence is also double,^^ for, while a single 


count may allege several distinct and independent 
acts of negligence, as discussed supra subdivision f 
(3) of this section, these acts should not be alleged 
by disjunctive or alternative averments, that is to 
say, the cause of action consists of either the one 
or the other alternative.^® 

Under a statute authorizing a party to allege al¬ 
ternatively the existence of one or another fact, 
if he states that one of them is true and that he 
does not know which of them is true, plaintiff may 
allege in the alternative one or more of several 
different acts of negligence as the cause of the in¬ 
jury with the statement that one of them is true but 
that he does not know which one,^^ but both al¬ 
ternative statements must present a cause of ac¬ 
tion,and, where the alternative allegations are 
contained in several paragraphs, if any one of such 
paragraphs is insufficient the complaint is subject to 
a demurrer.^® 

Inconsistent grounds of negligence may be alleged 
in the alternative.^’^ 

(5) Common-Law and Statutory Negligence 

Ordinarily, where the facts on which the allegations 
are based are of the same character, allegations of com¬ 
mon-law negligence and of negligence under a statute op 
ordinance may be joined in one count or cause of action. 

In some jurisdictions, where the facts on which 
the allegations are based are of the same charac¬ 
ter, allegations of common-law negligence and of 
negligence under a statute or ordinance may be 
joined in one count or cause of action and plain- 


1. Mo,—Jordan v. St. Louis Trans¬ 
it Co., supra. 

2. Mo.—Jordan v. St. Louis Transit 
Co., supra. 

3. Mo.—Jordan v. St. Louis Transit 
Co., supra. 

4. Mo.—Jordan v. St. Louis Transit 
Co., supra. 

5. Ala.—Hig-hland Ave., etc., R. Co. 
V. Sampson, 20 So. 566, 112 Ala. 
425. 

Kan.—Benelli v. Atchison, etc., R. 

Co., 243 P. 1004, 120 Kan. 237. 
Concurreut acts of neg'ligeuce 
Pla.—Williams v. City of Jackson¬ 
ville, 160 So. 15, 118 Fla. 671, 98 
A.L.R. 513. 

6. Ala.—Kansas City, etc., R. Co. v. 
Burton, 12 So. 88, 97 Ala. 240. 

45 C.J. p 1088 note 87. 

7. Ala.—^Highland Ave., etc., R. Co. 
V. Sampspn, 20 So. 666, 112 Ala. 
425. 

45 C.J. p 1088 note 88. 

8. Ala.—^Louisville, etc., R. Co. v. 
Bouldin, 20 So. 325, 110 Ala. 185. 

Kan.—^Benelli v. Atchison, etc., R. 
Co., 243 P. 1004, 129 2$7, 


Alternative allegration as to negrli- 
gence of defendant or his agent 
or servant see supra subdivision 
a (3) of this section. 

9. Tex.—^Debes v. Greenstone, Civ. 
App., 260 S.W. 211. 

45 C.J. p 1088 note 91. 

10. Ind.—Indianapolis, etc., Tract. 
Co. V. Henderson, 79 jST.E. 539, 39 
Ind.App. 324. 

Minn.—Anderson v. Minneapolis, etc., 
R. Co.,- 114 N.W. 1123, 103 Minn. 
■224. 14 L.R.A.,N.S., 886. 

11. Minn.—^Anderson v. Minneapolis, 
etc., R. Co., supra. 

12. Ala.—^Highland Ave., etc., R. 
Co. V. Lusenberry, 10 So. 274, 94 
Ala. 413, 419. 

45 C.J. p 1089 note 94. 

13. Ala.—Sloss-ShefHeld Steel, etc., 
Co. V. Smith, 52 So. 38, 166 Ala. 
437. 

14. Ky.—Louisville, etc., R. Co. v. 
Wyatt, 93 S.W. 601, 29 Ky.L. 437— 
Merschel v. Louisville, etc., R. Co., 
85 S.W. 710, 121 Ky. 620, 27 Ky.L. 
465. 

15. Ky.—^Hoffman v. Maysville, $1 
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S.W. 360, 123 Ky. 707, 29 Ky.L. 
1245. 

16. Ky.—Linck v. Louisville, etc., R. 
Co., 54 S.W. 184, 107 Ky. 370, 21 
Ky.L. 1097. 

17. Tex.—^English v. Terry, Civ. 
App., 85 S.W.2d 1063, affirmed 
Terry v. English, 112 S.W.2d 446, 
130 Tex. 632. 

18. Mo.—Hanson v. Springfield 

Traction Co., 226 S.W. 1—^Richard¬ 
son V. St. Louis & H. Ry. Co., 123 
S.W. 22, 223 Mo. 325—Ford v. 

Dowell, App., 243 S.W. 366, cer¬ 
tiorari quashed, Sup., 250 S.W. 
680—Brown v. Quincy, O. K. C. 
R. Co., 199 S.W. 707, 198 Mo.App. 
71—Israel v. Wabash R. Co., App., 
190 S.W. 1015—Wilder v. Wabash 
R. Co., 146 S.W. 837, 164 Mo.App. 
114. 

45 C.J. p 1087 note 61. 

Joinder of common-law and statu¬ 
tory rights and liabilities general¬ 
ly see Actions §§ 67, 78. 

Pleading defendant's breach of statu¬ 
tory duty see supra subdivision a 
(4) Qf this section. 
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tiff cannot be required to elect on which he will pro¬ 
ceed. Where, however, the acts of negligence are 
independent of, and have no connection with, each 
other, so that they constitute separable and distinct 
causes of action, they should not be joined in one 
count,and if they are so joined plaintiff may be 
required to elect on which he will proceed but 
it is too late to object to such fault by objection to 
the introduction of evidence at the triaL22 It has 
been held that, where a declaration charges failure 
to observe a statute in matters wherein the statu¬ 
tory and common-law obligations are concurrent, 
and then goes further and includes averments of 
additional common-law negligence, the whole count 
will be treated as uiKler the common law.23 

It has been held that plaintiff may plead an act or 
omission both as constituting negligence as a mat¬ 
ter of fact under the circumstances, and as consti¬ 
tuting a violation of a statute or ordinance and 
amounting to negligence per se or as a matter of 
law.24 

Absolute liability and negligence. Where the 
complaint sets forth facts showing an absolute lia¬ 
bility on the part of defendant under a statute and 
also alleges facts showing negligence, it is subject to 
objection for duplicity, or to a motion to strike 
the portion relating to negligence,^® or to a motion 
to require an election.-'^ 


g. Two or More Defendants 

Ordinarily a complaint against several defendants for 
injury due to their joint negligence must allege negli¬ 
gence on the part of each. 

A complaint against several defendants for an in¬ 
jury alleged to be due to their joint negligence must 
allege negligence on the part of each and an al¬ 
legation of negligence on the part of one of them 
states no cause of action against the other^s and 
cannot be made the basis of a,demurrer by such 
other.20 On the other hand, a complaint which al¬ 
leges only joint negligence has been held neverthe¬ 
less sufficient to charge liability of each defendant 
individually and a complaint is sufficient where it 
sets up the acts or omissions which caused the in¬ 
jury complained of and alleges that such acts or 
omissions were due to the joint negligence of all of 
the defendants and that they are all responsible 
therefor, as by stating that the injury was caused 
by their combined negligence.®^ If the facts al¬ 
leged show only a single cause of action for negli¬ 
gence against all of the defendants as joint tort-fea¬ 
sors, it is sufficient as against a demurrer although 
it also attempts to allege separate causes of action 
against such defendants;®® but a complaint against 
two defendants jointly is insufficient as against a 
demurrer where it alleges only negligence which 
consists of separate and independent acts of both 
defendants, over which neither had entire control,®^ 


Pleading* held sroffleient only as to 
statutory grround 

Mo.—Yorger v. Welndel, App., 204 
S.W. 744. 

19. Mo.—Rapp V, St. Louis Transit 
Co., 88 S.W. 865, 190 Mo. 144. 

45 G.J. p 1087 note 62. 

IK). Mo.—^Wills V. Atchison, T. & S. 
F. Ry. Co.. 113 S.W. 713, 133 Mo. 
App. 625. 

45 C.J. p 1087 note 63. 

21. Mo.—Clancy v. St. Louis Transit 
Co., 91 C.W. 509, 192 Mo. 615. 

45 C.J. p 1087 note 64. 

22. Mo.—^Wills V. Atchison, etc., R. 
Co-, 113 S.W. 713, 133 Mo.App. 625. 

23. Tenn.—Chesapeake, etc., R. Co. 
V. Crews, 99 S.W. 368, 118 Tenn. 
52—^Kennedy v. Southern R. Co., 
2 Tenn.Civ.App, 103. 

24. Ga. — Williams v. Grier, 26 S.E. 
2d 698, 196 Ga. 327, conformed to 
27 S.E.2d 352, 70 Ga.App. 75. 


25. Ariz.—^Arizona 

Copper 

Co. 

V. 

Burciaga, 177 P. 

29, 20 Ariz. 85. 


26. Ariz.—Arizona 
Burciaga, supra. 

Copper 

Co. 

Y. 

27. Ariz.—Arizona 
Burciaga, supra. 

Copper 

Co. 

V. 


28. Conn.—Tetreault v. Connecticut 
Co., 71 A. 786, 81 Conn. 556. 


Joinder of parties defendant see su¬ 
pra § 182. 

Liability for concurrent acts of two 
or more persons generally see su¬ 
pra § 102. 

27ecessity of alleging coxLcurreiice 

(1) Where a separate and distinct 
act of negligence was alleged in 
the pleading against each of two de¬ 
fendants, plaintiffs were not required 
to allege that negligence charged 
against either defendant was con¬ 
current with negligence laid against 
other defendant.—^Haney v. Bobish, 
33 A.2d 268. 153 Pa.Super. 191. 

(2) Where there is no concert of 
action or unity of purpose, it is not 
necessary that complaint allege in 
terms that acts of negligence were 
joint and concurrent,—Gilmore v. 
United Air Lines Transport Corpora¬ 
tion, D.C.Cal., 20 P.Supp. 371. 

29. Ill.—Jones v. Klawiter, 110 Ill. 
App. 31, affirmed 76 N.B. 673, 219 
III. 626. 

30. Conn.—Tetreault v. Connecticut 
Co., 71 A. 786. 81 Conn. 556. 

45 C.J. p 1088 note 73. 

31- Cal.—Shea v. City of San Bern¬ 
ardino, 62 P.2d 365, 7 Cal.2d 688. 

32. Pa.—Cleary v. Quaker City Cab 
Co., 132 A. 185, 285 Pa. 241. 

45 C.J. p 1088 note 74. 
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ConcurreiLt acts of negligence 

A declaration charging injury re¬ 
sulted from joint careless, negligent, 
and unlawful conduct of defendants 
was not subject to dismissal for mis¬ 
joinder of defendants, where declara¬ 
tion clearly set forth each defend¬ 
ant's alleged negligence in separate 
paragraphs, and plainly charged con¬ 
current negligence.—Kolehmainen v. 
E. E. Mills Trucking- Co., 3 N.W.2d 
298, 301 Mich. 340. 

I Common-law and statutory negli¬ 
gence 

In action for negligence against 
several defendants under petition 
charging both common-law and 
statutory negligence in the same 
count as one cause of action, the 
negligent acts complained of may 
be of common-law origin as to one 
defendant and statutory as to anoth¬ 
er, and, if concurrent and both op¬ 
erated to bring about plaintiff's In¬ 
jury, a joint cause of action is 
stated.—Whiteley v. Eagle-Picher 
Lead Co., 115 S.W.2d 53‘6, 232 Mo. 
App. 178. 

33. Colo.—Great Western Sugar Co. 
V. Parker, 123 P. 670, 22 Colo.App. 
18. 

45 C.J. p 1088 note 76. 

34. Pa.—Cleary v. Quaker City Cab 
Co., 132 A. 185, 285 Pa. 241. 

46 C.J. p 1088 note 77. 
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notwithstanding the declaration or complaint also 
charges that the concurrent negligence of both de¬ 
fendants caused the injury.35 It has been held that 
plaintiff's characterization of several acts of neg¬ 
ligence as joint and concurrent are mere conclusions 
which may be disregarded where the facts are fully 
pleaded.^® 

Separate acts. Where the acts of negligence on 
the part of the different defendants are not concur- 
renty but are separate and distinct, and consti¬ 
tute different causes of action, they should be sepa¬ 
rately stated in the complaint and it has been 
held that, where they are so stated, the complaint 
may be viewed and treated as to each of defendants 
as though he were the sole defendant,^^ so that if 
the allegation of negligence against him is sufficient 
the complaint is sufficient, as against a demurrer by 
him.^^ However, the complaint may be dismissed 
as to defendants whose connection with the alleged 
negligence is not clearly and distinctly set forth, 
unless the defects are cured by appropriate amend¬ 
ments.^^ 

In a complaint against one defendant for injury 
resulting from the concurring negligence of him¬ 
self and a third person, no allegations are required 
except such as shall properly set forth the liability 
of the defendant sued;^2 an allegation of the con¬ 
currence of defendant's negligence with that of the 
third person is not necessary,and an additional 
allegation that a part of such negligence was due 
to the negligent acts of a third person is immaterial 
and may be rejected as surplusage.'^^ 


h. Degrees of Negligence 

(1) In general 

(2) Alleging both simple negligence and 

willful misconduct 

(1) In General 

The degree of negligence need not be specially al¬ 
leged In the plaintiff’s pleading, and a general allegation 
of negligence is sufficient whether ordinary or gross neg¬ 
ligence is charged. 

Although the rule may be otherwise where the 
gist of the action is a willful or wanton injury, as 
discussed infra § 190, since the degree of negligence 
in an action is a matter of proof, it need not be 
specially alleged in the declaration or complaint 
and a general allegation of negligence is sufficient 
whether ordinary or gross negligence is relied on.^® 
A count on gross negligence has been held to in¬ 
clude all lesser degrees of negligence;^'^ and the 
allegation of facts showing gross negligence has 
been held not to be inconsistent with an allegation 
showing ordinary negligence.^ ^ 

Use of word gross/' ^'willful/' or wanton/' It 
is generally held that it is not necessary, in order to 
recover compensatory damages, to allege that the 
negligence complained of was gross, even where 
the right to recover depends on the existence of 
such degree of negligence.^ Therefore, although 
such words may be appropriately used in an action 
for punitive damages,where the gravamen of the 
action as alleged is simple negligence only, the char¬ 
acterization in the complaint of the act of negli¬ 
gence as ‘'gross," “willful," or “wanton" is a mere 
conclusion of the pleader52 and may be disregarded 


35. Midi.—^Kolehmainen v. E. E. 
Mills Trucking: Co., 3 I^.W.Zd 298, 
301 Mich. 340—Barkman v. Mon- 
tag:ue, 298 N.W. 273, 297 Mich. 538. 

36. U.S.—Gallahar v. George A. Rhe- 
man Co., E.C.Ga,, 50 F.Supp. 655. 

37. N'.Y.—Crosby v. Cowen, 126 N. 
T.S. 204, 141 App.Div. 369. 

46 C.J. p 1088 note 78. 

38. Ind.—Chicago Terminal Trans¬ 
fer R. Co. V. Vandenberg, 73 N.E. 
990, 164 Ind. 470. 

39. Ind.—Chicago Terminal Trans¬ 
fer R. Co. V. Vandenberg, supra. 

40. Ga.—Richards v. O'Brien, 57 S. 
E. 907, 1 Ga-App. 107. 

41. Ga.—Richards v. O'Brien, supra. 

42. Conn.—Tower v. Camp, 130 A. 
86, 103 Conn. 41. 

43. Conn.—Tower v. Camp, supra. 

44. Ill.—Owens v. Lehigh Valley 
Coal Co.. 115 IlLApp. 142. 

45. Cal.—^Malone v. Clemow, 295 P. 

70, 111 Cal.App. 13. i 


Ill —Corpns Juris cited in Kelley v. 
Baggott, 273 Ill.App. 580, 586. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243, error 
dismissed. 

45 C.J. p 1090 note 23. 

Degree of negligence as matter of 
proof see infra § 201. 

46. Cal.—Malone v. Clemow, 295 P. 
70, 111 Cal.App. 13. 

47. S.C.—^Anderson v. Ballenger, 164 
S.E, 313, 166 S.C. 44. 

Tex.—Travelers Ins. Co. v. Reed 
Co., Civ.App., 135 S.W.2d 611, error 
dismissed, judgment correct. 

48. Ga.—Blanchard v. Ogletree, 152 
S.E. 116, 41 Ga.App. 4. 

49. Ky.—Ramsey v. Louisville, etc., 
R. Co., 20 S.W. 162, 89 Ky. 99, 12 
Ky.L. 559. 

N.Y.—^Nolton V. "Western R. Corp., 15 
K-.Y. 444, 10 How.Pr. 97, 69 Am.D. 
623. 

50. Ala.—Corpus Juris cited in 

Ridgely Operating Co. v. White, j 
160 So. 693, 695, 227 Ala. 459. | 
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Fla.—City of Jacksonville v. Vaughn, 
110 So. 529, 92 Fla. 339, followed 
in City of Pensacola v. Kimberly 
155 So. 925, 115 Fla. 732. 

Ill.—Chicago, etc., R. Co. v. Carter, 
20 Ill. 390—Chicago, etc., R. Co. v. 
Mehlsack, 44 Ill.App. 124, 12g. ' 

51. S.C.—^Anderson v. Western Un¬ 
ion Tel. Co., 67 S.E. 232, 85 S.C. 
252. 

45 C.J. p 1090 note 28. 

52. Ala.—Gilliland v. Harris, 150 So. 
184, 25 Ala.App. 549, 

45 C.J. p 1090 note 29. 

Facts, not conclusions, are control¬ 
ling 

Whether or not a complaint charg¬ 
es simple or willful and wanton neg¬ 
ligence depends on the facts alleged, 
and not the conclusions of the plead¬ 
er.—Southern Ry. Co. v. Goins, 66 
So. 253, 1 Ala.App. 370. 

Pleading held not subject to demur, 
rer 

Ga.—Frank v. Horovitz, 183 S.E, 835, 
52 Ga.App. 651. 
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as surplusage;53 and it does not affect the suffi¬ 
ciency of the complaint as a statement of a cause of 
action for simple negligence.^^ The court may per¬ 
mit such characterizing words to be stricken by 
plaintiff at the opening of the trial and the fact 
that such words, as contained in the original dec¬ 
laration, are stricken on amendment thereof does 
not affect the legal effect of the declaration.^^ The 
effect of the use of particular terms in allegations 
where the gravamen of the complaint is willful or 
wanton injury is considered infra § 190. 

(2) Alleging Both Simple Negligence and 
Willful Misconduct 

A complaint may allege simple negligence in one count 
and wilfful misconduct in another; but, except where 
permitted by statute, a complaint may not allege in a 
single count both simple negligence and willful mis¬ 
conduct. 

If plaintiff is uncertain as to whether the evi¬ 
dence will show that the injuries complained of 
were caused by simple negligence or by willful mis¬ 
conduct, he may so frame his complaint as to avail 
himself of either contingency, by setting forth the 
acts alleged to have caused the injuries in one count 
as constituting simple negligence, and in another 
count as constituting willful misconduct,57 and a 
complaint charging simple negligence only may be 
amended by adding a count charging willfulness or 
wantonness, where it relates to the same occurrenc¬ 
es. 58 If such counts allege one cause of action, and 
the evidence is sufficient to justify a verdict on ei¬ 


ther count, plaintiff cannot be compelled to elect 
on which he will proceed, but is entitled to have 
both theories submitted to the jury.59 

Single count. Since the words ^'negligence*’ and 
"willfulness” are incompatible, as considered supra 
§ 9, and a cause of action sounding in ordinary neg¬ 
ligence is one thing and one sounding in willful mis¬ 
conduct is another,50 plaintiff, in a single count or 
paragraph, must proceed on one theory or the other, 
and may not, in the absence of statute permitting it, 
allege in such count or paragraph, both simple neg¬ 
ligence and willful misconduct.oi Thus plaintiff 
may not allege in a single count that the injury was 
caused by careless, negligent, wanton, and willful 
misconduct and a pleading is bad which avers, 
in the alternative, either negligence or wanton¬ 
ness and where a single count joins such allega¬ 
tions it is proper to attack the pleading by demur- 
rer,54 and not by a motion to require plaintiff to 
elect.55 However, although a count which confuses 
simple negligence and willful misconduct renders 
the pleading indefinite and uncertain, it does not 
necessarily follow that such a charge is meaning¬ 
less, and the pleading should be construed from its 
general scope and tenor, if practicable, as alleging 
either the one or the other and the trial restricted 
accordingly,53 at least where the objection of re¬ 
pugnancy is not raised ;57 or plaintiff may be com¬ 
pelled to proceed on one theory or the other, if both 
theories can be reasonably spelled out of the plead- 
ings.58 Where a single count alleges a negligent, 


53- Ga.—Pullman Co. v. Strang-, 132 
S.E. 399, 35 Ga.App. 59—Western 
Union Tel. Co. v. Harris, 64 S.E. 
1123, 6 Ga.App. 260. 

45 C.J. p 1090 note 30. 

54. Ala.—Montgomery St. R. Co. v. 

Lewis, 41 So. 736, 148 Ala. 134. 

45 C.J. p 1090 note 31. 

65. Wis.—^Williams v. N'orth Wis¬ 
consin Lumber Co., 102 H.W. 589, 
124 Wis. 328. 

56- HI.—^Western Brewery Co- v. 
Meredith, 46 H.E. 720, 166 HI. 306. 

57. Ala,—Alabama Great Southern 
R. Co. V. Smith, 71 So. 455, 196 Ala, 
77—^Birmingham Ry., Light & Pow¬ 
er Co. V. Norton, 61 So. 459, 7 Ala. 
App. 671- 

Cal.— Corims Juris cited in Horstman 
V, Krumgold, 130 P.2d 721, 722, 55 
Cal.App. 2d 296. 

III.—Warg-o V. Buske, 273 Ill.App. 28. 
Mo.—^Agee V. Herring, 298 S.W. 250, 
221 Mo.App. 693. 

Tex.— Corpus Juris quoted in Michels 
V- Boruta, Civ.App., 122 S.W.2d 216, 
221 . 

45 C.X p 1091 note 35. 

58. Ga.— Corpus Juris cited la Fos¬ 


ter V. Southern Ry. Co., 157 S.E. 
371, 372, 42 Ga.App. 830. 

45 C.J. p 1091 note 36. 

59. Mo.—Waechter v, St. Louis, etc., 

I R. Co., 88 S.W. 147, 113 Mo.App. 

270. 

60. Ill.—O’Neall v. Blair, 261 Ill. 
App. 470. 

Tex.— Corpus Juris quoted iu Michels 
V. Boruta, Civ.App., 122 S.W.2d 216, 
221 . 

Wis.—Astin v. Chicago, etc., R. Co., 
128 N.W. 265, 143 Wis. 477, 31 L.R. 
A.,N.S., 158. 

61. Ala.—Farmers’ & Merchants" 
Warehouse Co. v. Perry, 118 So. 
406, 218 Ala. 223—Central of Geor¬ 
gia Ry. Co. V. Chambers, 62 So. 
724, 183 Ala. 165—^Merrill v. Shef¬ 
field Co., 53 So. 219, 169 Ala. 242— 
Central of Georgia Ry. Co. v. 
Mathis, 64 So. 197, 9 Ala.App. 643. 

Ind.—Dierickx v. Davis, 137 N.E. 685, 
80 Ind.App- 71, certiorari denied 44 
S.Ct. 36, 263 U.S. 709, 68 L.Ed. 
518. 

Mo.—Sharp v. Kurth, App. 245 S.W. 
636. 

Tex.— corpus Juris quoted in Michels 
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V. Boruta, Civ.App., 122 S.W.2d 216, 

221 . 

45 C.J. p 1091 note 40. 

62. Ala,—Merrill v. Sheffield Co., 53 
So. 219, 169 Ala. 242—Verner v. 
Alabama Great Southern R. Co., 15‘ 
So. 872, 103 Ala. 574. 

Tex.—Corpus Juris quoted in Michels 

V. Boruta, Civ.App., 122 S.W.2d 216, 
221 . 

63. Ala.—Southern Ry. Co. v. Goins, 
56 So. 253, 1 Ala.App. 370. 

45 C.J. p 1099 note 58. 

64. Tex.—Corpus Juris quoted in 
Michels v. Boruta, Civ.App., 122 S. 

W. 2d 216. 221. 

45 C.J. p 1091 note 42, 

65. Mo.—Christy v. Butcher, 134 S. 
W. 1058, 153 Mo.App. 397. 

60, Wis.—^Rideout v. Winnebago 

Tract. Co., 10-1 N.W. 672, 123 Wis. 
297, 69 L.R.A. 601. 

45 C.J. p 1091 note 44. 

67. Ala.—Central of Georgia Ry. Co. 
V. Chambers, 62 So. 724, 183 Ala. 
155. 

68. Wis.—^Rideout v. Winnebago 

Tract Co., 101 N.W. 672. 123 Wis. 
297, 69 L.R.A. 601. 
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or a wanton or willful, breach of duty, it may be 
sufficient as a charge of simple negligence, even 
though it is insufficient as a charge of wantonness 
or willfulness.®^ 

Under statute. Under a statute permitting plain¬ 
tiff to plead together two or more acts of negligence 
or other wrongs, acts of negligence and acts of 
willful tort may be commingled in one statement as 
causing the injury, ^0 and defendant cannot require 
a separate statement of either of the acts of neg¬ 
ligence or of the willful tort'll or require an elec¬ 
tion on which plaintiff will go to trial,“^2 ^nd his 
remedy, if any, in such a case is by a motion to 
make more definite.’^^ However, such a statute does 
not permit a complaint alleging a willful tort to be 
so amended as to allege also a cause of action based 
on mere negligence.'^^ 

§ 188. Connection between Negligence 
Charged and Injury 

a. Necessity of allegation 

b. Sufficiency of allegation 


a. Necessity of Allegation 

The complaint must show a causal connection be¬ 
tween the negligence charged and the injury sustained 
and must, either by direct averment or by a statement 
of facts, show that the negligence charged was the 
efficient and proximate cause of the injury sustained. 

In accordance with the rule that a person who 
has been guilty of negligence is liable only for in¬ 
juries which are proximately caused by such negli¬ 
gence, discussed supra § 104, a mere allegation of 
negligence on the part of defendant and of the loss 
or injury sustained by plaintiff does not charge de¬ 
fendant with responsibility for the damage;^® but 
the declaration or complaint must show a causal 
connection between the negligence charged and the 
injury sustained and must, either by a direct aver¬ 
ment or by a statement of facts, show that the neg¬ 
ligence charged was the efficient and proximate 
cause of the injury sustained.'^® It must show ei¬ 
ther that defendant’s alleged negligence was the 
sole cause of the injury, '^7 or that it proximately 


69. Ala.—Claude Jones & Son v. 
Lair, 17 So.2d 577, 245 Ala. 441. 

70. S.C.—Du Pre v. Southern R. Co., 
44 S.E. 580, 66 S.C. 124. 

45 C.J. p 1091 note 47. 

71. S.C.—^Du Pre v. Southern R. Co., 
supra—Schumpert v. Southern R. 
Co., 43 S.E. 813, 65 S.C. 332, 95 Am. 
S.R. 802. 

72. S.C.—Du Pre v. Southern R. Co., 
44 S.E. 580, 66 S.C. 124—Schumpert 
V. Southern R. Co., 43 S.E. 813, 65 
S.C. 332, 95 Am.S.R. 802. 

73. S.C.—Schumpert v. Southern R. 
Co., supra. 

74. S.C.—Proctor v. Southern R. Co., 
42 S.E. 427, 64 S.C. 491. 

75. Cal.—Fay v. Cox, 188 P. 623, 45 
Cal.App. 696. 

76. Ala.—Sloss-Sheffield Steel & Iron 

Co, V. Wilkes, 181 So. 276, 236 Ala. 
173—Alabama Baptist Hospital 

Board v. Carter, 145 So. 443, 226 
Ala. 109—Clinton Mining- Co. v. 
Loveless, 85 So. 289, 204 Ala. 77— 
Alabama Great Southern R. Co. v. 
Raney, App., 37 So.2d 150. 

Cal.—^Weck v. Los Angeles County 
Flood Control Dist., 181 P.2d 935, 
80 Cal.App.2d 182—^Ades v. Brush, 
152 P.2d 519, 66 Cal.App.2d 436— 
Johnson v. Union Furniture Co., 
87 P.2d 917, 31 Cal.App.2d 234— 
Frisvold v. Leahy, 60 P.2d 151, 15 
Cal.App.2d 752—McAllister v. 
Brown, 299 P. 753, 114 Cal.App. 239 
—Boomer v. Southern California 
Edison Co., 267 P. 181, 91 Cal.App. 
382. 

Ga.—Williams v. Southern Ry. Co., 
46 S.E.2d 693, 76 Ga.App. 559—^An¬ 
drews V. Rich’s Inc., 25 S.E.2d 718, 


69 Ga.App. 391—Southern Ry. Co. 
V. Edwards, 164 S.E. 218, 45 Ga. 
App. 255. 

Ind.—City of Indianapolis v. Evans, 
24 H.E.2d 776, 216 Ind. 555. 

Kan.—Lee v. Gas Service Co., 201 P. 
2d 1023, 166 Kan. 285—Rowell v. 
City of Wichita, 176 P.2d 590. 162 
Kan. 294—Kinderknecht v. Hensley, 
164 P.2d 105. 160 Kan. 637—De 
Bauge V. De Bauge, 57 P.2d 31, 143 
Kan. 8S0. 

La.—Oliphant v. Town of Lake Provi¬ 
dence, App., 193 So. 516. 

Md.—Parsons v. Chesapeake & Po¬ 
tomac Tel. Co. of Baltimore City, 
30 A.2d 788, 181 Md. 502—Jackson 
V. Pennsylvania R. Co., 3 A.2d 719, 
176 Md. 1, 120 A.L.R. 1068. 

Mich.—Pappas v. Parsons, 25 N.W.2d 
510, 316 Mich. 523—Schultz v. Sol- 
litt Const. Co., 295 H.W. 585, 296 
Mich. 125. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350—Kelly v. 
McCabe, 146 P.2d 770, 115 Mont. 
530—Harri v. Isaac, 107 P.2d 137, 
111 Mont. 152—^Linney v. Chicago, 
M., St. P. & P. R. Co., 21 P.2d 1101, 
94 Mont. 229—Brow’n v. Columbia 
Amusement Co., 6 P.2d 874, 91 

Mont. 174—Boyd v. Great Northern 
Ry. Co., 274 P. 293, 84 Mont. 84— 
Dickason v. Dickason, 274 P. 145, 
84 Mont. 52. 

N.T.—Palladino v. Onondaga County 
Sav. Bank, 8 N.T.S.2d 773, 255 App. 
Div. 929—^Palladino v. Onondaga 
County Sav. Bank, 295 N.Y.S. 583, 
162 Misc. 726, affirmed 8 N.Y.S.2d 
773, 255 App.Div. 929—^Zaepfel v. 
Pamass, 250 N.Y.S, 740, 140 Misc. 
539. 

N.C,—^Purtick v. Bonnie Cotton Mills, 

903 


8 S.E.2d 597, 217 N.C. 516, followed 
in 8 S.E.2d 598, 217 N.C. 517—Moss 
v. Bowers, 5 S.E.2d 826, 216 N.C. 
546. 

Okl.—Howard v. Reinhart & Donovan 
Co., 166 P.2d 101, 196 Okl. 506— 
St. Louis-San Francisco Ry. Co. v. 
Ford. 281 P. 248, 139 Okl. 64. 

R.I.—Phelps V. Burriilville Racing 
Ass’n, 53 A.2d 753, 73 H.I. 84. 

Tex.—^Uvalde Const. Co. v. Hill, 175 
S.W.2d 247, 142 Tex, 19—Michels 
V. Boruta, Civ.App., 122 S.W.2d 
216—Gulf States Utilities Co. v. 
Mitchell, Civ.App., 104 S.W.2d 652 
—City of Wichita Palls v. Swartz, 
Civ.App., 57 S.W.2d 236. 

Wis.—Ludwig V. Wisconsin Power 
& Light Co., 8 N.W.2d 272, 242 Wis. 
434. 

45 C.J. p 1093 note 80, 

In Delaware 

(1) Under a rule of the superior 
court it is not necessary to set forth 
a causal connection between alleged 
negligence and resulting injury.— 
Weinberg v. Hartman, Super., 65 A. 
2d 805. 

(2) This is true where the negli¬ 
gence charged consists of a statutory 
violation.—Simonds v. Miles, Super., 
61 A.2d 614. 

(3) Prior to the adoption of such 

rule an allegation of causal connec¬ 
tion was necessary.—Brown v. Green 
& Plinn, Inc., 100 A. 475, 29 Del. 449 
—Cooke V. Elk Coach Line, 180 A. 
782, 7 W-W.Harr, 120—Beacon v. 

Frain, Del.Super., 172 A. 447, 6 W. 
W.Harr. 154. 

77. Ga.—Williams v. Southern Ry. 
Co., 46 S.E.2d 593, 76 Ga.App. 659— 
Gallovitch v. Ellis, 191 S.E. 384, 65 
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contributed to the injury,’^S as that it put in opera¬ 
tion other causal forces which were the direct, nat¬ 
ural, and probable consequences of the original act, 
as discussed infra subdivision b (4) of this section. 
The declaration or complaint is insufficient to state 
a cause of action as against a demurrer, where it 
fails to show that the negligence charged was the 
cause of the injury complained of,^^ or where it 
appears from the facts alleged that the injury was 
not proximately caused by the negligence charged,80 
or where it was impossible for the accident to have 
happened in the manner alleged.81 It has been held 
that a complaint which fails to allege such causal 
connection is insufficient, even after verdict.82 

b. Sufficiency of Allegation 

(1) In general 

(2) Alleging facts showing connection 

(3) Where several acts charged 

(4) As to concurrent and intervening 

causes 

(1) In General 

No particular form is required in aileging causal 


connection between the negligence charged and the In¬ 
jury, and, where the acts of negligence are alleged, as 
a general rule it is sufficient to make a direct allegation 
that the plaintiff's injury resulted from such negligent 
acts or that such negligence caused the injury. 

No particular form is required in alleging the 
causal connection between the negligence charged 
and the injury.^® Where the acts of negligence are 
alleged, as a general rule it is sufficient to make a 
direct general allegation that plaintiff’s injury re¬ 
sulted from such negligent acts^^ or that such neg¬ 
ligent acts caused the injury or that it was whol¬ 
ly caused thereby or that the injury was caused 
by reason of,*’^ by,®* through,*® or in consequence 
of,90 such negligence; and where the complaint 
merely states the circumstances of the injury, with¬ 
out specifying the negligent acts or omissions relied 
on, a general averment that plaintiff was injured as 
a proximate result of defendant’s negligence in re¬ 
spect of the duty owed to plaintiff is sufficient. 
Such a general averment, however, is not sufficient, 
because it is a statement of a mere legal conclu¬ 
sion, where it is not sustained by the facts al¬ 
leged;®* nor is it sufficient where specific allega- 


Gra.App. 780—Powell v. Waters, 190 1 
S.E. 615, 55 Ga-App. 307—^Walters j 
V. Berry Schools, 151 S.E. 544, 40 i 
Ga.App. 751. 

Tex.—^Pratley v. Sherwin-Williams 
Co. of Texas, Civ.App., 56 S.W.2d 
510. 

45 C.J. p 1094 note 81. 

73 , xex.—Prat ley v. Sherwin-Wil¬ 
liams Co. of Texas, supra, 

45 C.J. p 1094 note 82. 

79b Kan.—De Bauge v. De Bauge, 57 
P.2d 31, 143 Kan. 880. 

Md.—Jackson v. Pennsylvania H. Co., 
3 A.2d 719, 176 Md. 1, 120 A.L.R. 
1068. 

IST.C.—^Daniels v. Montgomery Ward & 
Co., 9 S.E.2d 388, 217 N.C. 768. 

45 C.J. p 1094 note 84. 

Demurrer on ground that negli¬ 
gence was not “result^ of injuries 
held wanting in intelligent merit.— 
Birmingham By., Light & Power Co. 
V. Lee, 45 So. 292, 153 Ala. 79. 

80. Pla.—Perkins v. Morgan Lumber 
Co., 67 So. 126, 68 Fla. 503. 

Qa,—^Williams v. Southern Ry. Co., 
46 S.E.2d 593, 76 Ga.App. 559—Gal- 
lovitch V. Ellis, 191 S.E. 384, 55 
Ga.App. 780—Southern Bell Tele¬ 
phone & Telegraph Co. v. Dunn, 
169 S.E. 512, 47 Ga.App. 3. 

K.C.—^Moss V. Bowers, 5 S.E.2d S26, 
216 N.C. 546. 

45 C.J. p 1094 note 85. 

Automobile guest's petition against 
third person was held demurrable be¬ 
cause showing proximate cause of 
injuries was host's negligence. 

Ga.—Anderson v. Collins & G- R- Co., 
171 S.E, 384, 47 Ga,App, 722—Car¬ 


roll V. Georgia Power Co., 171 S.E. 
208, 47 Ga,App. 518. 

Kan.—^Whitcomb v. Atchison, T. & S. 

P. Ry. Co., 280 P. 900, 128 Kan. 749. 
81. Ala.—Lawson v. Norris, 112 So. 

129, 215 Ala. 666. 

45 C.J. p 1094 note 87. 

®2, Neb.—Chicago, etc., R, Co. v. 

King, 107 N.W. 981, 76 Neb. 591. 

45 C.J. p 1094 note 88. 

83. Ala.—Reynolds v. Atlantic Coast 
Line R. Co., 36 So.2d 102, 251 Ala. 
27, affirmed 69 S.Ct. 507, 336 IJ.S. 
207, 93 L.Ed. -. 

Del,—Hill V. Day, 199 A. 920, 9 W.W. 
Harr. 400. 

Mont.—Corpus Juris Q.uoted in Leoni¬ 
das V. Great Northern Ry. Co., 72 
P.2d 1007, 1009, 105 Mont. 302, af¬ 
firmed 69 S.Ct. 51, 305 U.S. 1, 83 L. 
Ed. 3. 

45 C.J. p 1095 note 89. 

Allegation that as direct and proxL 
mate cause of negligence plaintiff 
suffered the injuries complained of 
held sufficient.—Johnson v. Whitney, 
14 N.W.2d 765, 217 Minn. 468. 

84i. Ala.—^Reynolds v- Atlantic Coast 
Lin© R. Co., 36 So.2d 102, 251 Ala. 
27, affirmed 69 S.Ct. 607, 336 U.S. 
207, 93 L.Ed. -. 

Ga,—Kuhr v. Prizzelle, 40 S.E.2d 405, 
74 Ga.App. 524—Pollard v. Heard, 
186 S.E. 894, 53 Ga.App. 623. 

Ind.—Chicago, etc., R. Co. v. Bid- 
dinger, 113 N.E. 1027, 63 Ind.App. 
30. 

©5. Ala.—^Reynolds v. Atlantic Coast 
Line R. Co.. 36 So,2d 102, 251 Ala. 
27, affirmed 69 S.Ct. 607, 336 U.S. 
207, 93 DEd.-Mauney v. Elec- 
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trio Const. Co., 98 So. 874, 210 Ala. 
654—Clinton Mining Co. v. Love¬ 
less, 85 So. 289, 204 Ala. 77. 

Mont.—Corpus Juris quoted in Leoni¬ 
das V. Great Northern Ry. Co., 72 
P.2d 1007, 1009, 105 Mont. 302, 
affirmed 59 S.Ct. 51, 30'5 U.S. 1, 83 
L.Ed. 3. 

45 C.J. p 1095 note 91. 

86. Mont.—Corpus Juris quoted In 
Leonidas v. Great Northern Ry. 
Co., 72 P.2d 1007, 1009, 105 Mont. 
302, affirmed 59 S.Ct. 51, 305 U.S. 
1, 83 L.Ed. 3. 

45 C.J. p 1095 note 92. 

87. Mont.—Corpus Juris quoted in 
Leonidas v. Great Northern Ry. 
Co., 72 P.2d 1007, 1009, 105 Mont. 
302, affirmed 59 S.Ct. 61, 305 U.S. 1, 
83 L.Ed. 3. 

45 C.J. p 1095 note 93. 

88. Mont.—Corpus Juris quoted In 
Leonidas v. Great Northern Ry. 
Co., 72 P.2d 1007. 1009, 105 Mont. 
302, affirmed 69 S.Ct. 61, 305 U.S. 
1. 83 L.Ed. 3. 

45 C.J. p 1095 note 94. 

89. Hawaii.—^Morgan v. Tamada, 26 
Hawaii 17. 

Ind.—^Wabash, etc., R. Co. v. John¬ 
son, 96 Ind. 44. 

90- Hawaii.—Morgan v. Tamada, 26 
Hawaii 17. 

Mo.—Schultz V. Moon, 33 Mo.App. 
329. 

91. Ala.—Birmingham R., etc., Co. 
V. Barrett, 60 So. 262, 179 Ala. 274. 

45 C.J. p 1095 note 97. 

92. Conn.—Howard v. Redden, 107 
A. 509, 93 Conn. 604, 7 A.L.R. 198. 

45 C.J. p 1095 note 98. 
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tions are made which overcome or destroy the ef¬ 
fect of the general averment, by showing that the 
injury was not proximately caused by the acts of 
negligence alleged,93 such as by showing that it 
was caused by an intervening agency, as discussed 
infra subdivision b (4) of this section. It has also 
been held that such a general averment, without 
more, is insufficient for uncertainty, as not apprising 
defendant of the case to be made against him, 94 and 
that such lack of certainty affords sufficient ground 
for striking out the declaration on motion, 95 but 
cannot be taken advantage of on general demur¬ 
rer. 9 5 

(2) Alleging Facts Showing Connection 

It Is sufficient to allege facts which, on reasonable 
construction, create an inference or lead, with reason¬ 
able certainty, to the conclusion that the injury proxi¬ 
mately resulted from the negligence charged; and where, 
as a matter of law, the specific negligence alleged Is 
not the proximate cause of the injury the pleading is not 
aided, as against an appropriate demurrer, by a general 
allegation that the negligence was such proximate cause. 

Where facts are alleged which show a causal con¬ 
nection between the alleged negligence and the in¬ 
jury, the complaint need not expressly state that 
such negligence was the proximate cause of the in¬ 
jury. 9 7 It is sufficient that facts are alleged which, 
on a reasonable construction, create an inference 
or lead, with reasonable certainty, to the conclusion 
that the injury proximately resulted from the neg¬ 
ligence charged, 93 as where the complaint sets forth 
the facts constituting the negligent act or omission 
complained of, and discloses in logical sequence the 
facts composing the secondary agency, force, or 
obstacle, if any, and details the resultant injur3’-.99 


However, where the specific facts alleged to show 
that defendant's negligence was the proximate cause 
of plaintiff's injury are susceptible of different in¬ 
ferences, no inference in favor of the ultimate fact 
can be drawn in aid of the complaint and where, 
as a matter of law, the specific negligence alleged 
is not the proximate cause of the injury the pleading 
is not aided, as against an appropriate demurrer, 
by a general allegation that defendant ought to 
have foreseen the danger and averted it^ or that the 
negligence was such proximate cause.3 

(3) Where Several Acts Charged 

Where several acts of negligence are charged and 
there is an apparent causal connection between some of 
the negligent acts and the infliction of the injury, the 
complaint is sufficient; but, where the cause of action is 
made to depend on two or more negligent acts which 
in combination caused the injury, the complaint must 
show that the proximate cause of the injury was the 
combination of acts. 

Where several acts of negligence are charged, 
any of which may have caused the injury, plaintiff 
need not allege which act was the direct or sole 
cause of the injury;^ and if there is an apparent 
causal connection between some of the negligent 
acts and the infliction of the injury the complaint 
is sufficient^ However, plaintiff is not entitled 
to recover on a separate and distinct ground of neg¬ 
ligence which is not alleged to have caused or con¬ 
tributed to the injury,5 Where all of such acts to¬ 
gether might have caused the injury, it may be al¬ 
leged that each of them contributed thereto.^ 
Where the cause of action is made to depend on 
two or more negligent acts which, taken in com¬ 
bination, caused the injury, the complaint must 


93. Cal.—Katz v. Helbingr, 271 P. 
1062, 205 Cal. 629, 62 A.L.R. S25. 

Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont. 
302. affirmed 59 S.Ct. 51. 305 U.S. 
1, 83 L.Ed. 3. 

Or.—Christopher v. McGuire, 169 P. 

2d 879, 179 Or. 116. 

45 C.J. p 1095 note 99. 

94. N.J.—^Minnuci v. Philadelphia, 
etc., R. Co.. 63 A. 229. 68 N.J.Law 
432. 

95. N.J.—Minnuci v. Philadelphia, 
etc., R. Co., supra. 

96. N.J.—Minnuci v. Philadelphia, 
etc., R. Coj, supra. 

97. Ala.—^Alabama Power Co. v. 
Kendrick, 123 So. 215, 219 Ala. 692. 

Mo.—Trott V. Ganahl Dairies Co., 
App., 158 S.W.2d 247. 

N.C.—Spake v. Pearlman, 21 S.E.2d 
881, 222 N.C. 62. 

Tex.—Michels v, Boruta, Civ.App., 
122 S.W.2d 216—Mercer v. Huff, 
CivA.pp., 60 S.W.2d 327—Pratley v. 


Sherwin-Williams Co. of Texas, 
Civ.App., 56 S.W.2d 510. 

45 C.J. p 1095 note 5. 

98. Cal.—McAllister v. Brown, 299 
P. 753, 114 Cal.App. 239. 

Del.—Hill V. Day, 199 A. 920, 9 W.W. 
Harr. 400. 

Ga.—Southern Ry. Co. v. Edwards, 
164 S.E. 218, 45 Ga.App. 255. 

Ind.—City of Indianapolis v. Evans, 
24 N.E.2d 776, 216 Ind. 555—Hol¬ 
land Furnace Co. v. Nauracaj, 14 
N.E.2d 339, 105 Ind.App. 574. 

Mo.—Trott V. Ganahl Dairies Co., 
App., 158 S.W.2d 247. 

Mont.—Kelly v. McCabe, 146 P.2d 
770, 115 Mont. 530—Johnson v. 

Herring, 295 P. 1100, 89 Mont. 156. 

N.J.—Swenson v. Naim, 30 A. 2d 897, 
21 N.J.Misc. 70. 

Tex.—Corpus Juris cited in Michels 
V. Boruta, Civ.App., 122 S.W.2d 216, 
220—Corpus Juris cited in Mercer 
V. Huff, Civ.App., 60 S.W.2d 327, 
328—^Pratley v. Sherwin-Williams 
Co. of Texas, Civ.App., 66 S.W.2d 
610. 


Wis.—Ludwig V. Wisconsin Power & 
Light Co., 8 N.W.2d 272, 242 Wis. 
434. 

45 C.J. p 1096 note 6. 

99. Tex.—Canyon Power Co. v. Go- 
her, Civ.App., 192 S.W. 802. 

45 C.J. p 1096 note 7. 

1. Ind.—Cleveland, etc., R. Co. v. 
Clark, 97 N.E. 822, 51 Ind.App. 392. 

2. Tex.—Prokop v. Gulf, etc., R. Co., 
79 S.W. 101, 34 Tex.Civ.App. 520. 

3. Ala.—Clinton Mining Co. v. Love¬ 
less. 85 So. 289, 204 Ala. 77. 

Tex.—Prokop v. Gulf, etc., R. Co., 79 
S.W. 101, 34 Tex.Civ.App. 520. 

4. Mo.—Parker v. St. Louis United 
, R. Co., 133 S.W. 137, 154 Mo.App. 

126. 

5. W.Va.—Long v. Foley, 96 S.E. 
794, 82 W.Va. 502. 

6. Mo.—State v. Becker, 293 S.W. 
7S3, 316 Mo. 865. 

7- Mo.—Munro v. St. Louis, etc., R. 

Co., 135 S.W. 1016, 155 Mo.App. 710. 
45 C.J. p 1096 nbte 14. 
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show that the proximate cause of the injury was 
the combination of acts;® but where the negli¬ 
gence is set forth in separate counts, it is not nec¬ 
essary to allege that the negligence pleaded in each 
count was the proximate cause of the injury,^ 

(4) As to Concurrent and Intervening 
Causes 

Where ft appears from the facts averred that the 
defendant's negligence was not the sole cause of the 
injury, the petition must show that such negligence put 
in operation other causal forces which were the direct, 
natural, and probable results thereof, or that the inter¬ 
vening agency could reasonably have been anticipated; 
and if it appears from the complaint that the defendant's 
negligence was merely a condition by which the Injury 
was made possible, and that an intervening independent 
agency was the proximate cause of the injury, the com¬ 
plaint is insufficient, as against a demurrer. 

By reason of the rules relating to concurrent and 
intervening causes in general, discussed supra §§ 
110, 111, where the averred facts show the alleged 
negligence to be the proximate cause of the injury 
it is not necessary to set up every intervening cir¬ 
cumstance.^^ However, where it appears from such 
facts that defendant’s negligence was not the sole 
cause of the injury, the petition must show that such 
negligence put in operation other causal forces 
which were the direct, natural, and probable re¬ 
sults thereof, and brought about the injury,or 
that the intervening agency could reasonably have 
been anticipated or foreseen.^^ 


An independent intervening agency as the proxi¬ 
mate cause of the injury is generally a matter of 
defense which need not be anticipated or negatived 
in the complaint, as discussed infra § 192. How¬ 
ever, if it appears from the complaint that defend¬ 
ant’s negligence was merely a condition by which 
the injury was made possible, and that an inter¬ 
vening independent agency was the proximate cause 
of the injury, the complaint is insufficient, as against 
a demurrer,^® as where a general averment that de¬ 
fendant’s negligence caused the injury is overcome 
by specific averments which show that it was caused 
by an independent intervening agency.^^ Such spe¬ 
cific averments have this overcoming effect only 
where the only reasonable inference to be drawn 
therefrom is that the causation was broken by the 
intervening agency.^® 

§ 189. Allegations as to Injury or Damage 

The complaint must show that the plaintiff was in¬ 
jured by the defendant's negligence, and should allege 
who was injured, or whether the injury was to person 
or property, and should describe the nature and charac¬ 
ter of the injury with a reasonable degree of certainty 
and definiteness. 

Since injury is one of the essential elements of 
actionable negligence, as discussed supra § 6, the 
declaration or complaint must show that plaintiff 
was injured by defendant’s negligence,^® and that 
such injury was a proximate result of such negli- 


a Ind.—^Merlca v. Pt. Wayne, etc., 
Tract. Co., 97 N.E. 192, 49 Ind.App. 
288. 

3. Mo.—Munro v. St. Louis, etc., R- 
Go., 135 S.W. 1016, 155 Mo.App. 710. 
45 C.J. p 1096 note 16. 
lOu Pla.—Moore v. I^anier, 42 So. 

452, 52 Fla. 353. 

45 C.J. p 1096 note 18. 

11, Ga.—^Williams v. Southern Ry. 
Co., 46 S.E.2d 693, 76 Ga.App. 559 
—Gallovitch v. Ellis, 191 S.E. 384, 
55 Ga.App. 780—Powell v. Waters, 
190 S.E. 615, 55 Ga.App. 307—Wal¬ 
ters V. Berry Schools, 151 S.E. 544, 
40 Ga.App. 751. 

Tex.—Gulf States Utilities Co. v. 

Mitohell, Civ.App., 104 S.W.2d 652. 
45 C,J. p 1096 note 19. 

13. Ga,—^Williams v. Southern Ry. 
Co., 46 S.E.2d 593, 76 Ga.App. 559 
—Gallovitch v. Ellis, 191 S.E. 584, 
55 Ga.App. 780—Powell v. Waters, 
190 S.E. 615, 55 Ga.App, 307—Wal¬ 
ters V. Berry Schools, 151 S.E. 544, 
40 Ga.App. 751. 

Tex.—Gulf States Utilities Co. v. 

Mitchell, Civ.App., 104 S.W.2d 652. 
45 C.J. p 1096 note 20. 

13. U.S.— COipus Juris cited in 
Whitehead v. Republic Gear Co., 
C.C.A.Wash., 102 F.2d 84, 85. 


Del.—Cooke v. Elk Coach Line, 180 

A. 782, 7 W.W.Harr. 120. 

Ga.—Daigrrepont v. Teche Greyhound 
Lines, 7 S.E.2d 174, 189 Ga. 601, 
127 A.L.R, 217—^Andrews v. Rich’s 
Inc., 25 S.E.2d 718, 69 Ga.App. 391 
—Grier v. Williams, 24 S.E.2d 509, 
68 Ga.App. 863, reversed on other 
grounds William v. Grier, 26 S.E.2d 
698, 196 Ga. 327, conformed to 27 
S.E.2d 352, 70 Ga.App. 75—Gallo¬ 
vitch V. Ellis, 191 S.E. 384, 55 Ga. 
App. 780. 

45 C.J. p 1097 note 22. 

14. Mont,—Leonidas v. Great North¬ 
ern Ry. Co., 72 P.2d 1007, 105 Mont. 
302, affirmed 59 S.Ct. 51, 3a5 U.S. 1, 
83 L-Ed. 3. 

45 C.J. p 1097 note 23. 

15. Ind.—Cleveland, etc., R. Co. v. 
Clark, 97 N.E. 822, 51 Ind.App. 392. 

13. Ala.—Gilbert v. Louis Pizitz 
Dry Goods Co., 186 So. 179, 237 
Ala. 249. 

Cal.—^Neuber v. Royal Realty Co., 195 
P.2d 601, 86 Cal.App.2d 596. 

Ga.—^Anderson v. Fussell, 44 S.B.2d 
694, 75 Ga.App. 866. 

Ill.—Laska v. Meier, 67 N.E.2d 162, 
394 Ill. 71—Overstreet v. Illinois 
Power & Light Corporation, 190 N. 

B. 676, 356 III. 378—Clark v. Gitter- 
man, 86 N.B.2d 276, 337 Ill.App. 390 
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—^Anderson v. Behr, 19 N.B.2d 428, 
299 Ill.App. 90—^Valuch v. Rawson, 
270 IlLApp. 583. 

Ind.—Elder v. Rutledge, 27 N.E.2d 
358, 217 Ind. 459. 

Me.—Ouelette v. Miller, 183 A, 341, 
134 Me. 162. 

Mass,—Holland v. Good Bros., 61 N. 
E.2d 544, 318 Mass. 300—Wells v. 
Poland, 198 N.E. 764, 292 Mass. 465. 

Mont.—Brown v. Columbia Amuse¬ 
ment Co., 6 P.2d 874, 91 Mont. 174 
—Kakos V. Bryam, 292 P. 909, 88 
Mont. 309—Boyd v. Great Northern 
Ry. Co., 274 P. 293, 84 Mont. 84. 

Nev.—^Las Vegas Hospital Ass’n v. 
Gaffiney, 180 P.2d 594, 64 Nev. 225. 

N.J.—^Rickards v. Sun Oil Co., 41 A. 
2d 267, 23 N.J.Misc. 89. 

N.Y.—Advance Music Corp. v. Amer¬ 
ican Tobacco Co., 53 N.Y.S.2d 337, 
268 App.Div. 707, appeal denied 54 
N.Y.S.2d 390, 269 App.Div. 690, re¬ 
versed on other grounds 70 N.E.2d 
401, 296 N.Y. 79. 

Or.—Christopher v. McGuire, 169 P. 
2d 879, 179 Or, 116. 

Pa.—Gurzon v. H. J. Williams Co., 
Com.PL, 38 Luz.Leg.Reg. 65—^Zack 
V. Yuengling Dairy Products Cor¬ 
poration, Com.PL, 6 Sch.Reg. 247. 

R.I.—Phelps V. Burrillyille Racing 
Ass'n, 53 A.2d 753, 73 R.I. 84. 
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gence, as discussed supra § 188. It should allege 
who was injured,!'^ or whether the injury was to 
person or property,and should describe the na¬ 
ture and character of the injury with a reasonable 
degree of certainty and definiteness,^^ in order that 
defendant may be apprised of the character of the 
proof which may be introduced, and be enabled to 
prepare his defense,*20 and if the nature and char¬ 
acter of the injuries for any reason cannot be stat¬ 
ed the complaint should so allege.^i Subject to 
this rule of certainty, ordinarily it is sufficient to 
describe the nature and character of the injury in 
general terms ;22 and such an alleg'ation is suffi¬ 
cient as against a general demurrer,23 although the 
description may be required to be made more spe¬ 
cific and certain, on a motion to that effect,24 or, it 
has been held, on a special exception.25 It is not 
necessary to indicate the evidence by which the in¬ 
jury is to be established,26 or to describe in detail 
all the characteristics and consequences of the in¬ 
jury sustained,27 or to set out the items of the in¬ 
jury and the amount claimed for each,28 except that, 
where the injury or damage claimed is not the nat¬ 
ural and necessary consequence of the negligent in¬ 
jury, the special injury or damage should be al- 

leged.23 

Time. It has been held that the complaint need 
not state the date of the occurrence out of which the 
injuries arose.20 However, under a statutory pro¬ 
vision that the petition shall set forth a clear state¬ 
ment of the cause of action, it has been held that 


a petition is insufficient, as against a special demur¬ 
rer, which fails to state the date of the injury^i or 
to give some reason why such date cannot be stat- 
ed.32 

Nonpayment Plaintiff need not allege that the 
damages have not been paid.33 

Prayer for damages. In accordance with general 
rules the complaint should include a claim or prayer 
for damages but it is not required that such 
claim or prayer shall be made in a formal manner, 
since it is sufficient that enough is alleged to inform 
defendant of the amount of the damages claimed.25 

§ 190. Willful or Wanton Injury 

a. In general 

b. General or special allegations 

a. In General 

Where the gravamen of the action is willful or wan¬ 
ton injury, the complaint must allege that the injurious 
act was intentionally and purposely done, with the in¬ 
tent willfully and purposely to inflict the injury com¬ 
plained of, OP allege an injury under circumstances 
which show that the defendant had knowledge of the 
injured person's perilous position at the time, and of the 
fact that the defendant's acts or failure to act would 
probably result in injury and charge that he did, or 
omitted to do, the acts constituting the alleged negligence 
under circumstances which evinced a reckless Indifference 
of such consequences to the plaintiff. 

Although an allegation of willful injury is unnec¬ 
essary, and to that extent improper, where the gist 
of the action is simple negligence, as discussed su- 


W.Va.—Tofano v. McIntyre, 165 S.E. 

653, 109 W.Va. 550. 

45 C.J. p 1097 note 27. 
trader res ipsa lotiaitar doctriae 
Ariz.—Southwestern Coca Cola Bot¬ 
tling Co. V. Northern, 177 P.2d 219, 
65 Ariz. 172—Eisenbeiss v. Payne, 
25 P.2d 162, 42 Ariz. 262. 

17. Ala.—Henry v. Milner, 85 So. 
500, 204 Ala. 226. 

Alleging right to maintain action in 
general see supra § 1S3., 

18- Ala.—^Henry v. Milner, supra. 

19. Ala.—^Alabama Power Co. v. 
Gladden, 187 So. 711, 237 Ala. 527. 

Mont.—Bray v. Cove Irr. Dist., 284 
P, 539, 86 Mont. 662. 

Pa.—Milokofsky v. A. Raymond Raff 
Co., 9 Pa.Dist. & Co. 524—Henne- 
ous V. Henneous, 16 Pa.Dist. & Co. 
772, 13 Erie Co. 107, 46 Tork Leg. 
Reo. 80—^Zack v. Tuengling Dairy 
Products Corporation, Com.Pl., 6 
Sch.Reg. 247. 

45 C.J. p 1097 note 31. 

20. Pa.—Hen^ieous v. Henneous, JL6 
Pa.Dist. &Co. 772, 13 Eri^ Co. 107, 
46 Tork Leg.Rec. 80. 

45 C.J. p 1097 note 32. ] 


21. Tex.—Dallas Cons. Hlectric St. 
R. Co. V. Ison, 83 S.W. 408, 37 Tex. 
Civ.App. 219. 

22. Minn.—Casey v. American Bridge 
Co., 103 N.W. 623, 95 Minn. 11. 

45 C.J, p 1098 note 34. 

23. Minn.—Casey v. American Bridge 
Co., supra. 

24. U.S.—^Atlantic Coast Line R. Co. 
V. Thompson, S.C., 211 F. 889, 128 
C.C.A. 267. 

Minn.—Casey v. American Bridge 
Co., 103 N.W. 623, 95 Minn. 11. 

49 C.J. p 734 note 93. 

25. Tex.—Dallas Cons. Electric St. 
R. Co. V. Hardy, Civ.App., 86 S.W. 
1053. 

45 C.J. p 1098 note 37. 

26. Ky.—Louisville R. Co. v. Eller- 
horst, 110 S.W: 823, 129 Ky. 142, 33 
Ky.L. 605. 

27. S.D.—Fritz v. Watertown, lU 
N.W. 630, 21 S.D. 280. 

45 C.J. p 1098 note 39. 

28^ N.D.—^Nokken v. Avery Mfg- Co., 
92 NW. 487, 11 N.D. 399. 

45 C.J.,p 1098 note 40. 

29. Mo.—^Hall v. Manufacturers’ 
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Coal, etc., Co., 168 S.W. 927, 260 
Mo. 351, Ann.Cas.l916C 37*5. 

45 C.J. p 1098 note 41. 

30. Ill.—Anderson v. Behr, 19 N.E, 
2d 428, 299 Hl.App. 90. 

31. Tex.—Trinity, etc., R. Co, v. 

Sanders, Civ.App., 120 S.W. 272. 

32. Tex.—Trinity, etc, R. Co. v. 

Sanders, supra. 

33. U.S.—^Western Gas Constr. Co. v. 
Danner, Cal., 97 F. 882, 38 C.C.A. 
628. 

34. Ala.—^Henry v. Milner, 85 So. 
500, 204 Ala. 226. 

Md.—Treusch v. Kamke, 03 Md. 274. 

IXefective averment not cured hy 
statement 

Statement at end of declaration 
that plaintiff claimed damage in ac¬ 
cordance with her writ and declara¬ 
tion added nothing by way of inde¬ 
pendent or further averment of dam¬ 
age where count alleging negligence 
did not alleg-e damage.—^Holland v. 
Good Bros., 61 N.E.2d 644, 318 Mass. 
300. 

35. Okl.—Oklahoma Gas, etc., Co. v. 
Ltikert, 84 P. 1076. 16 Qkl. 897. 

45 C.J. p 1098 note 48. ' 
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pra § 187, where the gravamen of the action is will¬ 
ful or wanton injury, as where it is for such injury 
to the person or property of a trespasser or mere 
licensee, it must allege a willful or wanton injury 
and in the absence of such allegation the complaint 
is demurrable^'^ and is not cured by verdict^® In 
order to charge a defendant with a willful or wan¬ 
ton injury, the complaint must allege that the in¬ 
jurious act was intentionally and purposely done, 
with the intent willfully and purposely to inflict the 
injury complained of,^^ or allege an injury under 
circumstances which show that defendant had 
knowledge of the injured person's perilous position 
at the time, and of the fact that defendant's acts or 
failure to act would probably result in injury,^<^ and 
charge that he did, or omitted to do, the acts con¬ 
stituting the alleged negligence under circumstances 
which evinced a reckless indifference or disregard 
of such consequences to plaintiff.A willful in¬ 
jury is not charged by allegations that the injury 
was inflicted “recklessly, “wantonly,“purpose¬ 


ly,”44 “negligently,”^^ “carelessly,”*^6 “wrongful¬ 
ly, ”47 Qi- “unlawfully.”48 Likewise, an allegation 
that defendant was grossly negligent is not equiva¬ 
lent to an allegation of a willful act,4^ except pos¬ 
sibly in jurisdictions where “gross negligence” is 
held to imply willfulness or wantonness, as discussed 
supra § 8. However, where the words “reckless,” 
“gross,” or “wrongful” are used in connection and 
conjunction with the words “willfulness” and “wan¬ 
tonness,” they are to be taken as expressing the 
same idea or as giving color to the willfulness or 
wantonness alleged.^® An allegation that an act 
was willfully, intentionally, and maliciously com¬ 
mitted has been held to amount to no more than an 
allegation that the act in question was willfully com- 
mitted.5^ 

Alternative pleading. The fact that the injurious 
act is alleged in the alternative as “wantonness” or 
“willfulness” does not render the pleading defec- 
tive.^2 However, as discussed supra § 187, in the 
absence of a statute permitting it, plaintiff may not 


38. U.S.—^Martin v. Latex Const. 
Co.. D.C.La., 50 F.Supp. 424—Cox 
V. Krogrer Co., ID.C.Ill., 9 F.R.D. 78. 
Ala-—Farmers' & Merchants' Ware¬ 
house Co. V, Ferry, 118 So. 406, 218 
Ala. 223. 

Conn.—Brock v. Waldron, 14 A.2d 
713. 127 Conn, 79. 

La.—Mills V, Heidingsfleld, App.. 192 
So- 786. 

Mass.—^Ald worth v. F. W. Wool worth 
Co.. 3 N.B.2d 1008. 295 Mass. 344. 
K.T. —^Palladino v. Onondagra County 
Sav. Bank, 8 N.T.S.2d 773, 265 App- 
IMv. 929. 

S.I>-—Waggoner v. B. B. Northrup 
Co., 278 N.W. 542, 66 S.I>. 86. 

45 C.J. p 1098 note 51. 

Complaiut based ou willful negli¬ 
gence 

Where particular allegations of 
complaint charged defendants with 
willful negligence and complaint was 
sprinkled with allegations of knowl¬ 
edge of dangerous condition on part 
of defendants, action was based on 
willful negligence, even though gen¬ 
eral allegations deferred only to neg¬ 
ligence.—Murphy V. Barlow Realty 
Co., 289 N.W. 563, 206 Minn. 527. 

37. S.D.—Waggoner v. E. B. North- 
nip Co., 278 N.W. 542* 66 S.D. 86. 

46 C.J. p 1098 note 52. 

38. Ill.—Harris v, Piggly Wiggly 
Stores, Inc., 236 IlLApp. 392. 

38. XJ.S.—Cox V. Kroger Co., D.C. 
Ill., 9 F.B.D. 78. 

Ind.—Stewart v. Huff, 14 N.E.2d 322, 
105 Ind.App. 447. 

45 C.JT. p 1098 note 54. 
false informatioxL as to health 

Petition alleging that defendant's 
agent willfully, intentionally, and 
wantonly informed insured that she 


had cancer when she secured insur¬ 
ance in order to cause her to sur¬ 
render policy, and that insured died 
from shock of such information two 
days later, stated no cause of action 
in favor of insured's administrator 
for willful or wanton misconduct.— 
Hillard v. Western & Southern Life 
Ins. Co., 34 N.E.2d 75, 68 Ohio App. 
426. 

40. Minn.—^Anderson v. Minneapolis, 
etc., R. Co., 114 N.W. 1123, 103 
Minn. 224, 14 L.R.A.,N.S.. 886. 

45 C.J. p 1099 note 55. 

AUegatioiLs held insufficient 

(1) A petition to recover for In¬ 
juries sustained by child when 
burned by blowtorch which alleged 
that blowtorch was defective and 
dangerous to knowledge of defendant 
and its employee, that blowtorch was 
being carelessly and negligently 
handled, and that blowtorch sepa¬ 
rated from end of hose because of 
defendant's negligence, did not carry 
any implication of willfulness or 
wantonness, so as to authorize re¬ 
covery even though child was a tres¬ 
passer.—Martin v. Latex Const. Co., 
D.C.La., 50 F.Supp. 424. 

(2) Other allegations see 45 C.J. p 
1099 note 65 [b]. 

41. Colo.—^Lunt V. Post Printing, 
etc., Co., 110 P. 203, 48 Colo. 316, 30 
L.R.A.,N.S., 60, 21 Ann.Cas. 492. 

45 C.J, p 1099 note 56. 

42. Ohio.—^Hall v. Mels ter, 182 N.E. 
350, 42 Ohio App. 425. 

45 C.J. p 1099 note 60. 

CharfiTe of reckless and wanton con¬ 
duct is tantamount to charge of wil¬ 
ful and wanton conduct.—Ames v. 
Armour & Co., 257 IlLApp. 449. 
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43. U.S.—Western Union Tel. Co. v, 
Catlett, N.C., 1'77 F. 71, 75, 100 C.C. 
A. 489. 

45 C.J. p 1100 note 61. 

44. Ind.—Stewart v. Huff, 14 N.E. 
2d 322, 105 Ind.App. 447, 

4'5 C.J. p 1100 note 62. 

45. Ala.—Kansas City, etc.,” R. Co. 
V. Crocker, 11 So. 262, 96 Ala. 412. 

46. Ala.—^Kansas City, etc., R. Co. v. 
Crocker, supra. 

47. U.S.—^Western Union Tel. Co. v. 
Catlett, N.C., 177 F. 71, 75, 100 C.C. 
A. 489. 

45 C.J. p 1100 note 65. 

48. 111.—Mensinger v. O’Hara, 189 
IlLApp. 48. 

45 C.J. p 1100 note 66. 

49. Ga.—Blanchard v. Ogletree, 152 
S.B. 116, 41 Ga.App. 4. 

Wis.—^Krier Preserving Co. v. West 
Bend Heating & Lighting Co., 225 
N.W. '200, 198 Wis. 595. 

4'5 C.J. p 1100 note 67. 

When allegations of fact show en¬ 
tire absence of bare raising presump¬ 
tion of conscious indifference, or 
reckless indifference coupled with 
actual or imputed knowledge that 
inevitable or probable consequence of 
conduct will be to Inflict injury it 
has been held that “gross negli¬ 
gence" and “willful and wanton neg¬ 
ligence" are equivalent.—^Frye v. Py- 
ron, 181 S.E. 142, 51 Ga.App. 613. 

50. Ala,—^Highland Ave., etc., R. Co. 
V. Robinson, 28 'So. 28, 125 Ala. 
483. 

45 C.J. p 1100 note 69. 

51. Ohio.—^Hillard v. Western & 
Southern Life Ins. Co., 34 N.E.2d 
75, 68 Ohio App. 426. 

53. Ala.—^Birmingham R., etc.^ Co. 
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allege in a single count both simple negligence and 
willful misconduct. 

The pleading of plaintiffs due care in a Complaint 
otherwise sufficiently charging willful and wanton 
conduct has been held not to change the complaint 
into one based on mere negligence.^^ 

b. Greneral or Special Allegations 

A number of authorities take the view that a general 
allegation that the injury was willfully, recklessly, or 
wantonly inflicted by a specified act or omission on the 
part of the defendant Is sufficient. 

According to some authorities, it is not sufficient 
to charge merely that plaintiff was willfully and 
wantonly injured,^^ but the facts relied on to es¬ 
tablish the willful and wanton misconduct must be 
stated with reasonable certainty.^s A number of 
other authorities, however, take the view that a 
general allegation that the injury was willfully, 
recklessly, or wantonly inflicted by a specified act 
or omission on the part of defendant is sufficient, 
without setting out the specific facts which consti¬ 
tute such willfulness or wantonness.^^ On the oth¬ 
er hand, if plaintiff undertakes to state the specific 
facts which constitute the willfulness or wanton¬ 
ness, the facts so averred must be sufficient to show 
that the injury was wantonly or intentionally in¬ 
flicted and the question whether the complaint 


charges willful or wanton misconduct or simple 
negligence must be determined by the facts set 
forth, without regard to the use of the terms 'Will¬ 
fully’' and “wantonly.”58 Accordingly, if the spe¬ 
cific facts alleged show willfulness or wantonness, 
a direct allegation thereof is not necessary and, 
on the other hand, the characterization of defend¬ 
ant’s act or omission as willful or wanton does not 
make the pleading sufficient to charge a willful or 
wanton injury, where the facts alleged do not show 
a willful or wanton intent or purpose to cause the 
injury,as where such facts show only simple neg¬ 
ligence,in which event the pleading is demurra¬ 
ble for repugnancy and inconsistency;®^ and this 
rule also applies where it is averred that the act 
was negligently and willfully done.®® 

§ 191. Power of Defendant to Avoid Injury; 

Humanitarian Doctrine 

In some jurisdictions, but not others, the discovered 
peril, last clear chance, or humanitarian doctrine may 
be Invoked and relied on as a basis for recovery without 
being specially pleaded. 

In some jurisdictions, particularly those where 
contributory negligence is an affirmative defense to 
be alleged by defendant,®^ the discovered peril, last 
clear chance, or humanitarian doctrine, may be in¬ 
voked and relied on as a basis for recovery without 


V. Jackson, 63 So. 782, 9 Ala.App. 
'588. 

45 C.J. p 1099 note 67. 

53. Ill.—Reell, for Use of Haskin, v. 
Central Illinois Electric & Gas Co., 
45 N.E.2<J 500, 317 Ill.App, 106. 

Necessity of negativing contributory 
negligence in complaint based on 
willful or wanton injury see infra 
§ 194. 

54. U.S.—^Williamson v. Norfolk & 

W. Ry. Co.. D.C.N.C., 22 F.Supp. 
518. 

Fla.—Jackson v. Edwards, 197 So. 

833, 144 Fla, 187. 

45 C.J. p 1100 note 70. 

55. U.S-—^Williamson v. Norfolk & 
W. Ry. Co., D.C.N.C., 22 F.Supp. 
•518. 

Fla.—Jackson v. Edwards, 197 So. 
833, 144 Fla. 187. 

Ga.—Atlantic Coast Line R. Co. v. 
Cheeks, 73 S.E. 54i5, 10 Ga.App. 
411. 

Ohio'.—Universal Concrete Pipe Co. v. 
Bassett, 200 N.E, 843, 130 Ohio St. 
567, 119 A.L.R. 646—Kilgore v. 
U-Drive-It Co., App., 79 N.E.2d 
785, affirmed 79 N.E.2d 908, 149 
Ohio St- 506—^Hillard v. Western & 
Southern Life Ins. Co., 34 N.E.2d 
75, 68 Ohio App. 426. 

4'5 C.J. p 1100 note 71. 

Gross negligence 

Tex.—Faulkner v. Kleinman, Civ. 
App., 158 S.W.2d 891, error refused. 


[ 56. Ala.—Lehigh Portland Cement 

; Co. V. Sharit, 173 So. 386, 234 Ala. 
40—Caruth v. Sparkman, 147 So. 
884, 226 Ala. 594—^J. C. Byram & 
Co. V. Livingston, 143 So, 461, 225 
Ala. 442—C. Byram & Co. v. 
Bryan. 140 So. 768, 224 Ala. 466 
—Blankenship v. Van Hooser, 130 
So. 63, 221 Ala. 542—Birmingham 
Elec. Co. V. Echols, 32 So.'2d 374, 
33 Ala.App. 234, certiorari denied 
32 So.2d 379, 249 Ala. 589—Wil¬ 
liam E. Harden, Inc., v. Harden, 
197 So. 94, 29 Ala.App. 41L 

45 C.J. p 1100 note 72. 

57. Ala.—Lehigh Portland Cement 
Co. v. Sharit, 173 So. 386, 234 Ala. 
40—^Britling Cafeteria Co. v. Irwin, 
159 So. 228, 229 Ala. 687—Blank¬ 
enship v. Van Hooser, 130 So. 63, 
•221 Ala. 542—^Robins v. Central of 
Georgia Ry., 103 So. 672, 212 Ala. 
596, followed in 103 So. ^19, 212 
Ala. 698—^William E. Harden, Inc., 
V. Harden, 197 So. 94, 29 Ala.App. 
411. 

Ga.—Reid v. Sinclair Refining Co., 
8 S.E.2d 527, 62 Ga.App. 198—^Dow- 
man-Dozier Mfg. Co. v. Central of 
Georgia Ry. Co., 114 S.E. 815, 29 
Ga.App. 187—-Western Union Tel¬ 
egraph Co. v. Harris, 64 S.E. 1123, 
6 Ga.App. 260. 

45 C.J. p 1100 note 73, 

58. Ala.—Blankenship v. Van Hoos¬ 
er, 130 So. 63, 221 Ala. 542. 
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Kan.—^Mason v. Banta, 201 P.2d 654, 
166 Kan. 445—Frazier v. Cities 
Service Oil Co., 157 P.2d 822, 159 
Kan. 655. 

45 C.J. p 1101 note 74, 

59. Ga.—Noth v. Davis, 196 S.E. 214, 
57 Ga.App. 611. 

Kan.—Kniffen v. Hercules Powder 
€o„ 188 P.2d 980, 164 Kan. 196. 

45 C.J. p 1101 note 75. 

60. Ala.—^Lehigh Portland Cement 
Co. v. Sharit, 173 So. 386, 234 Ala. 
40. 

Ga.—Reid v. Sinclair Refining Co., 8 
S.E.2d 527, 62 Ga,App. 198. 

45 C.J. p 1101 note 76- 

61. Or.—Woodard v. A. F. Coats 
Lumber Co., 191 P. 668, 97 Or. 302. 

45 C.J. p 1101 note 77. 

62. Ala.—Central of Georgia R. Co. 
V. Foshee, 27 So. 1006. 125 Ala. 199. 

45 C.J. p 1101 note 78. 

63. Ind.—Miller v. Miller, 47 N.E. 
338, 17 Ind.App. 605. 

45 C.J, p 1101 note 79. 

64. Nev.—^Los Angeles & S. L. R. 
Co. V. Umbaugh, 123 P.2d 224, 61 
Nev. 214. 

N.D,—^Welch V. Fargo, 140 N.W. 680, 
24 N.D. 463. 

Allegation of contributory negligeace 
in plea or answer see infra $ 198. 
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being specially pleaded.®^ That is, recovery may 
be had under such doctrine on a complaint charging 
simple negligence,®® and it is not necessary that the 
complaint charge wanton, willful, or intentional in¬ 
jury.®'^ In other jurisdictions, however, plaintiff 
cannot recover on negligence which warrants the 
application of the discovered peril, last clear chance, 
or humanitarian doctrine without allegations bring¬ 
ing the case within such doctrine.®® While the 


complaint need not refer to such doctrine by 
name,®^ it must set forth facts showing that the 
doctrine is applicable and will be invoked.*^® More 
specifically, the complaint must allege that plaintiff 
was in a position of imminent peril or the equiva¬ 
lent,'^^ that defendant discovered or had knowledge 
of plaintiff's position of peril '^2 time to avert in¬ 
jury,*^® and thereafter failed to use due care to avert 
injiiry.'^^ In jurisdictions in which the doctrine is 


06. U.-S.—Swift & Co. V. Young, C. 

C.A.N.C., 107 F.2d 170. 

Fla.--Miner v. Ungar, 5 So.2d 508, 
149 Fla. 79—Dunn Bus Service, 
Inc. V. Oradelle McKinley, 178 So. 
865, 130 Fla. 778. 

Kev.—Corpus Juris cited in Los An¬ 
geles & S. L. R. Co. V. XJmbaugh, 
123 P.2d 224, 234, 61 Nev. 214. 
ISr.D.-^Welch V. Fargo, 140 N.W. 680, 
*24 N.D. 463. 

4(5 C.J. p 1102 note 82. 

Doctrine of last clear chance, etc., 
see supra §§ 136-139. 

Allegation of plaintiffs negligence 
held unnecessary 

Although the doctrine of last clear 
chance has no place in a controver¬ 
sy in which plaintiff was not negli¬ 
gent, failure of the complaint to 
plead facts showing negligence on 
the part of plaintiff is not fatal.— 
Pfisterer v. Key, 33 N.E.2d 330, 218 
Ind. 521—Button v. Pennsylvania R. 
Co., 57 N.E.2d 444, 115 Ind.App. 210. 
TTnder rules of civil procedure 
Ariz.—Casey v. Marshall, 168 P.2d 
240, 64 Ariz. 232, rehearing denied 
169 P.2d 84, 64 Ariz. 260. 

66, Ala,—^Duncan v. St. Louis, etc., 
R. Co., 44 So. 418, 152 Ala. 118. 

45 C.J. p 1102 note 83. 

General allegation of negligence as 
sufficient to authorize admission of 
evidence and recovery under dis¬ 
covered peril, last clear chance, or 
humanitarian doctrine see infra § 
201 . 

67- Ala.—Duncan v. St. Louis, etc., 
R. Co., supra—Central of Georgia 
R. Co. V. Lamh, 26 So. 969, 124 Ala. 
172. 

68. Colo.—Bragdon v. Hexter, 282 P. 
568, 86 Colo. 435. 

Conn.—^Kinderavich v. Palmer, 15 A. 

2d 83, 127 Conn, 85. 

Kan.—Gibson v. Bodley, 133 P.2d 112, 
15*6 Kan. 338. 

Ohio.—Cleveland Ry. Co. v. Master- 
‘ son, '183 N.B. 873, 126 Ohio St. 42, 
92 A.L.R. 15—Hay man v. Pennsyl¬ 
vania R. Co., 62 N.E.2d 724, 77 Ohio 
Appk 135. 

Tex.—East Texas Theaters v. Swink, 
177 S.W.2d 195, 142 Tex. 268. 

Vt.—Buck V. Rutland R. Co., 143 A. 

297, 101 Vt. 282. 

45 C.J. p 1102 note 85. 

Pleading last clear chance in reply 
by way of avoiding answer which 


sets up contributory negligence as 
defense see infra § 199. 

Since plaintiff can recover only on 
allegations of his petition, he cannot 
recover under doctrine of last clear 
chance unless allegations of peti¬ 
tion support such recovery.—Drown 
V. Northern Ohio Tract. Co., 81 N.E. 
326, 76 Ohio St, 234, 118 Am.S.R. 844, 
10 L.R.A.,N.S.. 421. 

In order to offset the defense of 
contributory negligence it is neces¬ 
sary to plead the doctrine of dis¬ 
covered peril.—Ball v. Youngblood, 
Tex.Civ.App., 252 S.W. 872. 

In Iowa 

(1) In an early case it was stated 
that: "We know of no rule of plead¬ 
ing which requires the plaintiff in ac¬ 
tions of this character to confess 
negligence on his part, and avoid it 
by alleging that the defendant might 
have averted the injury by using 
proper care after the discovery of 
plaintiff's peril.”—Crowley v., Bur¬ 
lington, Cedar Rapids & Northern R. 
Co., 22 N.W. 918, 65 Iowa 6'58. 

(2) In a later case in which the 
last clear chance rule was not relied 
on in the petition it was stated that 
"it need not be pleaded, but, when 
pleaded, it throws light on what the 
plaintiff asserts on the doctrine.’’— 
Whelton v. Chicago, etc., R. Co., 179 
N.W. 140, 141, 189 Iowa 918—4i5 C. 
J, p 1102 note 89 [bj (2). 

<3) However, it is now settled by 
more recent cases that the doctrine 
under discussion must be pleaded by 
plaintiff in order to be available 
a basis of recovery. 

U.S.—Mast V. Illinois Cent. R. Co„ D. 

C.Iowa, 79 F.Supp. 149. 

Iowa.—Fait v. Krug, 32 N.W.2d 781, 
239 Iowa 766—Nyswander v. Gon- 
< ser, 2.53 N.W. 829, 218 Iowa 136 
—Steele v. Brada, 239 N.W. 538, 
213 Iowa 708—Phelan v. Foutz, 204 
N.W. 240, 200 Iowa 267. 

69- Conn.—^Kinderavich v. Palmer, 
15 A.2d 83, 127 Conn. 85. 

70. U.S.—Mast V. Illinois Cent. R, 
Co., D.C.Iiowa, 79 F.Supp. 149, 

Conn.—Kinderavich v. Palmer, 15 A, 
2d 83, 127 Conn. 85—Boyd v. Geary, 
12 A.2d 644, 126 Conn. 396—Tar- 
dieu V. Connecticut Co., 154 A, 173, 
113 Conn. 94. 

Del.—^Leedom v. Pennsylvania R. Co., 
29 A.2d 171, 3 Terry 186. 


Iowa.—Pettijohn v. Weede, 258 N. 
W. 72, 219 Iowa 465—'Steele v. Bra¬ 
da, 239 N.W. '538, 213 Iowa 708— 
Phelan v. Foutz, 204 N.W. 240, 200 
Iowa 267. 

Mo.—Sanford v. Gideon-Anderson Co., 
App., 31 S.W.2d 580. 

Vt.—^Wright V. Godin, 182 A. 189, 108 
Vt. 23—Buck V. Rutland R. Co., 143 
A. 297, 101 Vt. 282. 

71. Mo.—Baldwin v. Wells, App,, 27 
S.W.2d 435—Stevens v. Westport 
Laundry Co., 2'5 S.W.2d 491, 224 
Mo.App. 955. 

45 C.J. p 1102 note 89 [c]. 

Word “peril** is not required to be 
used in petition seeking to submit 
action under humanitarian doctrine 
in describing the situation, but peti¬ 
tion may use any appropriate words 
descriptive of situation which would 
convey, to the minds of readers of 
the petition, the element of peril to 
plaintiff.—Hensley v. Dorr, Mo.App., 
202 S.W.2d 5'53. 

Allegation that vehicle was in dan¬ 
ger held sufficient allegation that 
person injured was in position of 
danger where person injured was 
sufficiently identified with vehicle 
so as to show that whenever it was 
in danger he was too, but, even if 
the petition should have gone fur¬ 
ther and affirmatively stated that 
person injured was in danger, the 
defect is not available as a ground 
for objection after verdict.—Bybee 
V. Dunham, Mo.App., 198 SW. 190. 

72. Mo.—^Baldwin v. Wells, App., 27 
S.W.2d 435—Stevens v. Westport 
Laundry Co., 25 S.W.2d 491, 224 
Mo.App. 955. 

Vt.—^Wright V. Godin, 182 A. 189, 108 
Vt. 23—Buck V. Rutland R. Co., 
143 A. 297, iOl Vt. 282. 

45 C.J. p 1102 note 89 [cj. 

73. Tex.—East Texas Theaters v. 
Swink, 177 S,W.2d 195, 142 Tex. 

, 268. • ■ 

45 C.J. p 1102 note 89 [c] (2). 

74. Mont.—Doichinoff v. Chicago, 
etc., R. Co., 154 P. 924, 61 Mont. 
682—Dahmer v. Northern Pac. R. 
Co., 136 P. 1059, 14-2 P. 209, 48 
Mont. 152. 

Care required on discovery of peril 
see supra § 138. 

Hu m a ni tarian doctrine; willfulness, 
recklessness, or wantonness 
(1) In order to invoke the human- 
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applicable only where defendant failed to exercise 
due care after becoming actually aware of the in¬ 
jured person or property, as discussed supra § 137, 
the complaint must allege that defendant had actual 
knowledge of plaintiff’s peril in jurisdictions 

in which constructive knowledge affords a basis for 
application of the doctrine an allegation of con¬ 
structive knowledge is sufficient.^® The facts al¬ 
leged must show that plaintiff’s negligence was 
merely a remote condition in bringing about the 
injury.On the other hand, facts which are mere¬ 
ly evidentiary in character need not be pleaded,'^® 
and the complaint need not allege obliviousness on 
the part of plaintiff of his peril^^ or inextricabili- 

ty.so 

Plaintiff may plead both ordinary negligence and 
a state of facts invoking the last clear chance rule.^^ 
However, care should be exercised to avoid incon- 
sistency,®2 and a specification of defendant’s fail¬ 
ure to keep a proper lookout may operate to nega¬ 
tive application of the rule of last clear chance.^^ 
Pleading the humanitarian doctrine has been held 
not to admit contributory negligence.®^ 

§ 192. Anticipating or Disclosing Defenses 

A complaint in an action for negligence, as a general 


rule, need not by Its averments anticipate and negative 
or avoid matters of defense. 

As in other cases, a declaration or complaint in 
an action for negligence, as a general rule, need 
not by its averments anticipate and negative or 
avoid matters of defense,®® such as the fact that an 
independent intervening agency was the proximate 
cause of the injury.®® 

Assumption of risk. While assumption of risk 
ordinarily must be pleaded as a defense, as discussed 
infra § 197, where assumption of risk appears as 
a matter of law on the face of the complaint the 
court on demurrer must consider those facts to the 
same extent as though they were alleged in an an¬ 
swer as a defense,®'^ and a demurrer is sustainable 
on such ground.®® 

§ 193. - Disclosing Contributory Negli¬ 

gence 

a. In general 

b. Effect of negativing contributory neg¬ 

ligence 

a. In General 

A complaint alleging facts which clearly show that the 


itarian doctrine it has been held that 
the complaint should allege facts 
showing willfulness, recklessness, or 
wantonness on the part of defendant, 
under circumstances of notice of 
plaintiff's perilous position.—Clancy 
V. St. Lrouis Transit Co., 91 S.W. 509, 
192 Mo. 615. 

(2) Allegations held sufficient.— 
Bobos V. Krey Packing Co., 296 S.W. 
157, 317 Mo. 108—45 C.J. p 1102 note 
89 [a]. 

(3) Allegations held insufficient.— 
Grout V. Central Electric Ry. Co., 102 
S.W. 1026, 12'5 Mo.App. 552. 

75. Mont.—Doichinoff v. Chicago, 
etc., R. Co., 154 P. 924, 51 Mont. 
582—Dahmer v. Northern Pac. R. 
Co., 136 P. 1059, 142 P. 209, 48 
Mont. 152. 

Alternative allegations 

An allegation of defendant's con¬ 
structive knowledge of peril coupled 
in the alternative with an allegation 
of actual knowledge thereof is fatal 
as it permits recovery on a state of 
facts not contemplated by last clear 
chance doctrine as justifying recov¬ 
ery by a negligent plaintiff.—^Button 
V. Pennsylvania R. Co., 57 N.E.2d 444, 
115 Ind.App. 210. 

A complaint alleging that defend¬ 
ant saw or could have seen plaintiff 
in a perilous situation is insufficient 
to invoke the rule.—Cleveland Ry. 
Co. V. Masterson, 183 N.E. 873, 126 
Ohio St. 42, 92 A.L.R. 15~Hayman v. 


Pennsylvania R. Co., 62 N.E.2d 724, 
77 Ohio App. 135. 

76. Mo.—Baldwin v. Wells, App., 27 
S.W.2d 435. 

Vt.—Wright V. Godin, 182 A. 189, 108 
Vt. 23—Buck V. Rutland R. Co., 143 
A. 297, 101 Vt. 282. 

77. Del.—^Leedom v. Pennsylvania 
R. Co., 29 A.2d 171, 3 Terry 186. 

78. Mo.—Stevens v. Westport Laun¬ 
dry Co., 25 S.W.2d 491. 224 Mo.App. 
955. 

79. Mo.—^Perkins v. Terminal R. As¬ 
sociation, 102 S.W.2d 915, 340 Mo. 
868—Thompson v. Quincy, O. & K. 
C. R. Co., 18 S.W.2d 401—^Anderson 
v. Davis. 284 S.W. 439, 314 Mo. 515 
—State ex rel. Wabash Ry. Co. v. 
Trimble, 260 S.W. 1000—Brown v. 
Alton R. Co., 1'51 S.W.2d 727, 263 
Mo.App. 26—Brown v. Alton R. Co., 
App., 132 S.W.2d 713, record quash¬ 
ed on other grounds State ex rel. 
Alton R. Co. v. Shain, 143 S.W.2d 
233, 346 Mo. 681—^Andrews v. Par¬ 
ker, App., 2i59 S.W. 807, 

45 C.J. p 1102 note 90. 

Petition aUegiag that boy injured 
was less than four years old need 
not allege that he was oblivious of 
his danger.—Bryant v. Kansas City 
R. Co., 228 S.W, 472, 286 Mo. 342— 
Bryant v. Kansas City R. Co., Mo. 
App., 217 S.W. 632—45 C.J. p 1112 
note 12. 

80. Mo.—^Brown v, Alton R. Co., 151 
iS.W.2d 727, 263 Mo.App. 26—Brown 
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V. Alton R. Co., App., 1S2 S.'VV.2d 
713, record quashed on other 
grounds State ex rel. Alton R. Co. 

V. Shain, 143 S.W.2d 233, 346 Mo. 
681. 

81. Kan.—Gibson v. Bodley, 133 P.2d 
112, 156 Kan. 338. 

Ohio.—Cleveland Ry. Co. v. Master- 
son, 183 N.E. 873, 126 Ohio St. 42, 
92 A.L.R. 15—^Hayman v. Pennsyl¬ 
vania R. Co., 62 N.E.2d 724, 77 Ohio 
App. 135. 

82. TJ.S.—Mast V. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149. 

83. U.S.—Mast v. Illinois Cent. R. 
Co., supra. 

84w Mo.—Conley v. Kansas City Rys. 
Co., App., 259 S.W. 153, certiorari 
quashed State ex rel. Kansas City 
Rys. Co. V, Trimble, Sup., '260 S. 

W. 746. 

85. Ala.—^Ray v. Richardson, 36 So. 
2d 89, 250 Ala. 705. 

Cal.—^Miller v. Pacific Constructors, 
157 P,2d 57, 68 Cal.App.2d 529. 

45 C.J. p 1103 note 1. 

86. Cal.—Fay v. Cox, 188 P. 623, 45 
Cal.App. 696. 

45 C.J. p 1103 note 2. 

87. Wash.—^Biban v. Widsteen, 198 
P.2d 667. 

Applicability of doctrine of assump¬ 
tion of risk in negligence cases 
generally see supra § 174. 

88. Cal.—^Routh v. Quinn, 127 P.2d 
1, 20 Cal.2d 488, 149 A.L.R. 21i5, pri¬ 
or opinion 118 P.2d 34. 
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plaintiff was guilty of contributory negligence ordinarily 
is Insufficient to state a cause of action unless It Is 
drawn on the theory of the last clear chance or humani¬ 
tarian doctrine, and facts are alleged which show that 
the plaintiff's negligence was merely a remote condition. 

The complaint, in an action for personal injuries 
alleged to have been caused by the negligence of de¬ 
fendant, must be so framed as not to leave an infer¬ 
ence that the injuries were due to contributory neg¬ 
ligence on the part of plaintiff,^9 and it is a well- 
settled rule, even in jurisdictions in which contribu¬ 
tory negligence need not ordinarily be negatived by 
plaintiff, discussed infra § 194, that, where the com¬ 
plaint alleges facts which clearly show that plaintiff 
was guilty of contributory negligence in respect of 
the injuries complained of, it is insufficient to state 
a cause of action,and, for this reason, is bad as 
against a demurrer,®^ or an exception of no cause 


of action, unless the complaint is drawn on the 
theory of the last clear chance or humanitarian doc¬ 
trine, 93 and facts are alleged which show that plain- 
tifFs negligence was merely a remote condition 
while the negligence of defendant was the proxi¬ 
mate cause of the injury.94 

Limitations of rule. Since questions as to dili¬ 
gence and negligence, including contributory neg¬ 
ligence, are peculiarly questions for the jury, as dis¬ 
cussed infra §§ 252--263, the courts will decline to 
resolve them on demurrer or similar pleading, ex¬ 
cept in plain and indisputable cases ;95 and there¬ 
fore a complaint is demurrable for disclosing con¬ 
tributory negligence only where the allegations are 
such that contributory negligence is shown as a 
matter of law,96 that is, when the facts pleaded will 


89. Or.—Kahn v. Love, 3 Or. 206. 

45 C.J. p 1103 note 3. 

9<X Del.—Corpus Juris cited in. 
Leedom v. Pennsylvania P. Co., 
29 A.2d 171, 174, 3 Terry 186. 

Ga..—Atlanta Gas Lig-ht Co. v. John¬ 
son, 46 S.E.2d 191, 76 Ga.App. 413 
—Southeastern Elevator Co. v. 
Phelps, 28 S.E.2d 85. 70 Ga.App. 
331—Sheppard v. Georgia Power 
Co., 18 S.E.2d 686, 66 Ga.App. 620 
—Reid V. Southern Ry. Co., 183 

S. E. 849, 52 Ga.App. 508—^Peniston 
V. Newnan Hospital, 149 S.E. 715, 
■40 Ga-App. 367, 

Idaho.—Pearson v. City of Weiser, 
206 P.2d 264—Adkins v. Zalasky, 
SI F.2d 1090, 69 Idaho 292. 

Kan.—Mason v. Banta, 201 P.2d 654, 
166 Kan. 445—^Horton v. Atchison, 

T. & S, F. Ry. Co., 168 P.2d ^28, 
161 Kan. 403. 

La.—^Dodge v. Bituminous Gas Corp., 
39 So.2d 720, 214 La. 1031—Gerald 
V. Standard Oil Co. of Louisiana, 16 
So.2d 233, 204 La. 690—Dollar v. 
Aetna Cas. & Sur. Co., App., 37 So. 
2d 549—Bamburg v. Standard Oil 
Co. of Louisiana, App., 199 So. 411 
—Danove v. Mahoney, App,, 176 
So. 404—Inman v. Silver Fleet of 
Memphis, App., 175 So. 436, re¬ 
hearing denied 176 So. 657—Flotte 
V. Thomas Egan’s Sons, 134 So. 
428, 18 La.App. 116, affirmed 137 
So. 220, 18 La.App. 116. 

Md.—^American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

N.Y.—Galvin v. Lynch, '24i N.Y.S. 
479, 137 Misc. 126. 

N.C.—Ramsey v. Nash Furniture Co., 
183 S.E. 536, 209 N.C. 165- 
Ohio.—Jacques v. Dayton Power & 
Light Co., '74 N.E.2d 211, 80 Ohio 
App. 258, rehearing denied 74 N.E. 
2d 650. 

Pa.—Murphy v. Omwake, 14 Pa.Dist. 

& Co. 179, 42 Lanc.L.Rev 17i»- 


Hoffman v. Oliver, Com.Pl., 5 Mon¬ 
roe L.R. 15. 

S.C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485. 

Tex.—Davis v. Phillips Petroleum 
Co., Civ.App., 72 S.W.2d 673. 

Utah.—Jensen v. Logan City, 57 P.2d 
708, 89 Utah 347. 

Wis.—^Wilson v. Evangelical Luther¬ 
an Church of Reformation of Mil¬ 
waukee, 230 N.W. 708, 202 Wis. 111. 
45 C.J. p 1103 note 5. 

91. Cal.—^Routh v. Quinn, 127 P.2d 
1, 20 Cal.2d 488, 149 A.L.R. 215. 

Ga.—^Atlanta Gas Light Co. v. John¬ 
son, 46 S.B.2d 191, 76 Ga.App. 413 
—Southeastern Elevator Co. v. 
Phelps, 28 S.E.2d 85, 70 Ga.APp. 
331—Sheppard v. Georgia Power 
Co., 18 S.E.2d 686, 66 Ga.App. 620. 
Idaho.—Adkins v. Zalasky, 81 P.2d 
1090, 59 Idaho 292. 

Kan.—^Mason v, Banta, 201 P.2d 654, 
166 Kan. 445—^Horton v. Atchison, 
T. & S. F. Ry. Co., 168 P.2d 928, 
161 Kan. 403- 

Md.—American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

N.C.—Ramsey v. Nash Furniture Co., 
183 S-E. 536, 209 N.C. 165. 

Pa.—Murphy v. Omwake, 14 Pa.Dist. 

& Co. 179, 42 Lanc.L.Rev. 173. 

S.C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485. 

Tex.—^Davis v. Phillips Petroleum 
Co., Civ.App., 72 S.W.2d 673. 

Wash.—Eiban v. Widsteen, 198 P.'2d 
667. 

Wis.—Wilson v. Evangelical Luther¬ 
an Church of Reformation of Mil¬ 
waukee, 230 N.W. 708, 202 Wis. Ill. 
45 C.J. p 1103 note 6. 

Where defective conditions of 
floors are obvious if ordinary care 
is employed in using sense of sight 
so that ao person of ordinary pru¬ 
dence while in exercise of ordinary 
care would tise floor, issue of ordi- 
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nary care will be resolved against 

plaintiff on demurrer.—Macon Aca¬ 
demy Music Co. V. Carter, 60 S.E.2d 

626, 78 Ga.App. 37. 

92. La.—^Dodge v. Bituminous Cas. 
Corp., 39 'So.2d 720, 214 La. 1031— 
Gerald v. Standard Oil Co. of Lou¬ 
isiana, 16 So.2d 233, 204 La. 690— 
Dollar V. ^tna Cas. & Sur. Co., 
App., 37 So.2d '549-^Danove v. Ma¬ 
honey, App., 176 So. 404—Inman 
V. Silver Fleet of Memphis, App., 
175 So. 436, rehearing denied 176 
So. '657—^Flotte v. Thomas Egan's 
Sons, 134 So. 428, 18 La.App. 116, 
affirmed 137 So. 220, 18 La.App. 116. 

93. Minn.—Anderson v. Minneapolis, 
etc., R. Co„ 114 N.W. 1123, 103 
Minn. 224, 14 L.R.A.,N.S., 886. 

45 C.J. p 1103 note 7. 

Pleading power of defendant to avoid 
injury generally see supra § 191. 

94. Ind.—Cleveland, etc., R. Co. v. 
Henson, 102 N.E. 399, 54 Ind.App. 
349. 

95. Ga.—^Doby v. W. L. Florence 
Const. Co., 32 S.E,2d 527, 71 Ga. 
App. 888—Lewis v. Powell, 179 S. 
E. 865, 51 Ga.App. 129, followed in 
Williams v. Powell, 179 S.,E. 869, 
51 Ga.App. 135—Tybee Amusement 
Co. V. Odum, 179 S.E. 415, 51 Ga. 
App. 1—Southern Ry. Co. v. Sla¬ 
ton, 154 S.E. 718, 41 Ga.App. 759. 

La.—^Dodge v. Bituminous Cas. Corp., 
App., 33 So.2d 95, affirmed 39 So.2d 
720, 214 La. 1031—Inman v. Silver 
Fleet of Memphis, App., 175 So. 
436, rehearing denied 176 So. 657. 

N.C.—^Ramsey v. Nash Furniture Co., 
183 S.E. 536, 209 N.C. 165. 

Okl.—City of Norman v. Finley, 97 
P.2d 761, 186 Okl. 329. 

Tex.—Montgomery v. Allis-Chalmers 
Mfg. Co., Civ.App., 164 SW.2d 556, 
error refused—Freeman v. More- 
man, Civ.App., 14$ S.W. 1046. 

45 C.J. p 1104 note 10. 

96. Colo.—Peters ^ v, Schillig-Scott 
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permit of no other reasonable conclusion.^'^ If an 
inference may be drawn consonant with due care it 
must be indulged.^® A demurrer or the equivalent 
will not be sustained where the facts alleged do not 
affirmatively show as a matter of law that plaintiff 
was guilty of contributory negligence,or do not 
imply contributory negligence,^ as where evidence 
could be admitted under the pleading that would not 
necessarily show contributory negligence.^ An al¬ 
legation which shows that plaintiff had knowledge 
of the defect or danger causing the injury does not 
necessarily render the pleading bad as disclosing 
contributory negligence^ unless it imports an as¬ 
sumption of the risk of the injury.^ The use of the 
term ^'contributed*' to describe the connection of 
defendant's acts of negligence with the injury does 
not by implication plead contributory negligence.^ 

b. Effect of Negativing Contributory Negli¬ 
gence 

Where the complaint alleges freedom from contribu¬ 
tory negligence it is good as against a demurrer, notwith¬ 
standing it states facts from which contributory negli¬ 
gence may be inferred, if the facts stated do not force 
the legal conclusion that there was contributory negli¬ 
gence on the part of the plaintiff. 

Where the complaint alleges freedom from con¬ 
tributory negligence it is good as against a demur¬ 
rer, notwithstanding it states facts from which con¬ 
tributory negligence may be inferred,® if the facts 
stated do not force the legal conclusion that there 


was contributory negligence on the part of plain¬ 
tiff.^ Where, however, the declaration, in stating 
the facts, shows a clear case of contributory neg¬ 
ligence, an allegation that plaintiff was in the ex¬ 
ercise of due care, and that he was injured without 
fault on his part, will not avail him to overcome the 
facts, and the complaint is insufficient as against a 
demurrer.® 

§ 194, - Negativing Contributory Negli- 

ence 

a. In general 

b. Where complaint discloses contribu* 

tory negligence 

c. As against willful or wanton negli¬ 

gence 

d. Allegation of want of knowledge of 

defect or danger 

e. In case of children 

f. Imputed negligence 

g. Sufficiency of negativing allegations 

a. In General 

(1) Majority rule 

(2) Minority rule 

(1) MSajority Rule 

In most Jurisdictions it is not necessary that the com¬ 
plaint should negative contributory negligence. 


Lumber Co., Ill P.2d 898, 107 Colo. 
310. 

Ga.—Minnick v. Jackson, 13 S.E.2d 
891. 64 Ga.App. 554. 

Ind.—Chicago, T. H, & S. E. Ry. 
Co. V. Barnes, 119 N.E. 26, 68 Ind. 
App. 354—Cole v. Searfoss, 97 N.E. 
345, 49 Ind.App. 334. 

La.—Le Blanc v. Olivier, App., 5 So. 
2d 170—Ryan v. Dendinger, Inc., 
App., 2 So.2d 263. 

hT.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

Ohio.—Jacques v. Dayton Power & 
Light Co.. 74 N.E.2d 211, 80 Ohio 
App. 258, rehearing denied 74 IST.E. 
2d 650. 

45 C.J. p 1104 note 11. 

PlaintifTs negligence greater 

In action for injuries complaint 
was not demurrable on ground that 
plaintiff was guilty of contributory 
negligence as a matter of law un¬ 
less it appeared that plaintiff’s neg¬ 
ligence was greater than that of de¬ 
fendant.—^Ryan v. First Nat. Bank & 
Trust Co. of Racine, 294 N.W. 832, 
236 Wis. 226. 

97. La.—Cuneo v. Waddell, App., 
189 So. 619—Hardtner v. Aetna 
Casualty & Surety Co., App., 189 
So. 365—Burmaster v. Texas Pa- 
cific-Missouri Pacific Terminal R. 
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R. of New Orleans, App., 174 So- 
135. 

Md.—^American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422. 

Ohio.—Jacques v. Dayton Power & 
Light Co., 74 N.E.2d 211, 80 Ohio 
App. 258, rehearing denied 74 N.E. 
2d 6f50. 

98. Ohio.—^Jacques v. Dayton Power 
& Light Co., supra, 

99. Ga.—Smith v. Swann, 35 S.E.2d 
787, 73 Ga.App. 144—Doby v. W. 
L. Florence Const. Co., 32 S.E.2d 
•527, 71 Ga.App. 888—Minnick v. 
Jackson, 13 S.E.2d 891, 64 Ga.App. 
654—Central Georgia Electric 
Membership Corporation v. Heath, 
4 S.E.2d 700, 60 Ga,App. 649—Tybee 
Amusement Co. v. Odum, 179 S.E. 
415, 51 Ga.App. 1—Ragan v. God¬ 
dard, 159 S.E. 743, 43 Ga.App. 699 
—^King Hardware Co. v. Ennis, 
147 S.E. 119, 39 Ga.App. 355. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
690. 

N.C.—Ramsey v. Nash Furniture Co., 
183 S.E. 536, 209 N.C. 165. 

Wis.—^Wilson v. Evangelical Luth¬ 
eran Church of Reformation of 
Milwaukee, 230 N.W. 708, 202 Wis. 
111 . 

45 C.J. p 1104 note 12. 
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1. Fla.—Groover v. Hammond, '75 So. 
857, 73 Fla. 11'55. 

2. Del.—Oppenheim v. Wilmington 
Gas Co., 93 A. 553, 28 Del, 324. 

45 C.J. p 1104 note 14, 

3. S.D.—Stewart v. Watertown, 180 
N.W. 94'5, 43 S.D. 489. 

45 C.J. p 1104 note 15. 

4. Okl.—Moore v. Johnson, 136 P. 
422, 39 Okl. 587. 

45 C.J. p 1104 note 16. 

Where assumption of risk as mat¬ 
ter of law appears on face of com¬ 
plaint see supra § 192. 

5. Mo.—^Deschner v. St. Louis, etc., 
R. Co., 98 S.W. 737, 200 Mo. SID. 

45 C.J. p 1104 note 17. 

6. Ohio.—Miller v. Marino, 8 N.E. 2d 
584, 55 Ohio App. 82. 

45 C.J. p 1104 note 20. 

7. Ind.—Cleveland, etc., R. Co. v. 
Lynn, 86 N.E. 999, 86 N.E. 1017, 
171 Ind. 589. 

Necessity of negativing contributory 
negligence where complaint states 
facts warranting inference of con¬ 
tributory negligence see infra § 
194. 

8. Va.—Baker v. Butterworth, 89 S. 
E. 849, 119 Va. 402, L.R.A.1916F 
1287. 

45 C.J. p 1105 note 21. 
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In actions the gist of which is negligence there is 
a conflict of authority as to whether plaintiff must 
negative contributory negligence on his part.® In 
most jurisdictions contributory negligence is re¬ 
garded as a matter of defense to be pleaded by de¬ 
fendant, as discussed infra § 198, and, while it is 
customary in an action for personal injuries for 
plaintiff to aver that he was in the exercise of due 
care and caution at the time of the injury,^® as a 
general rule it is not necessary in an action for 
negligence that the complaint should, either by 
facts stated or by an express averment, negative the 
fact of contributory negligence,ll except where the 
facts stated disclose or suggest the inference of 
contributory negligence, as discussed infra subdi¬ 
vision b of this section, or where the action is 
brought under a statute which provides that, in or¬ 
der to entitle the injured person to maintain the 
action, he must have been free from negligence 
which contributed to the injury.^® 

In IndianGj by virtue of a statutory provision, an 
allegation of freedom from contributory negligence 
is not required in an action for personal injuries or 


death,13 except where the facts stated disclose or 
suggest the inference of contributory negligence, 
as discussed infra subdivision b of this section; 
and under such statute freedom from contributory 
negligence need not be averred, although damage to 
personal property is alleged, where recovery is 
sought not for such damages, but solely for per¬ 
sonal injury.1^ Where, however, the action is for 
damages to property, the statute does not apply and 
the complaint must still negative contributory neg- 
ligence.i^ Prior to such statute contributory neg¬ 
ligence was required to be negatived in the com¬ 
plaint in all actions for negligence, whether for 
damages to property or for personal injuries or 
deathly unless the absence of such negligence 
clearly appeared from the facts alleged in the com- 
plainti7 or unless the complaint alleged that the 
injury was committed willfully and purposely.^® 

(2) Minority Rule 

In some Jurisdictions the plaintiff must allege free¬ 
dom from contributory negligence on his part. 

In some jurisdictions, sometimes by virtue of 
statutory provisions,^® plaintiff, in an action found- 


9, Mass.—^King- v. Norcross, 82 N.E. 
17. 196 Mass. 373. 

10. Del.—Smith v. Philadelphia, etc., 
R. Co., 115 A. 416, 31 Del. 503. 

Mo.—Corpus Juris cited in Long- v. 
F. W. Woolworth Co., 159 S.W.2d 
619, 624. 

IX. U.S.—Swett V. Givner, D.C.III., 
5 F.Supp. 739. 

Ala.—^Ray v. Richardson, 36 So.2d 
89. 250 Ala. 705. 

Cal.—Perry v. D. J. & T. Sullivan, 
Inc., 26 P.2d 485, 219 Cal. 384— 
Miller v. Pacific Constructors, 157 
P.2d 57, 68 Cal.App.2d 529—Scott 
V. Gallot, 138 P.2d 685, 59 Cal.App. 
2d 421. 

Del.—^Weinberg: v. Hartman, Super., 
65 A.2d 805—^Leedom v. Pennsyl¬ 
vania R. Co., 29 A.2d 171, 3 Terry 
186—Corpus Juris cited in Le 
Gates V. Ennis, 180 A. 325, 7 W.W. 
Harr. 31. 

D.C.—Tobin v. Pennsylvania R. Co., 
100 P.2d 435, 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin, 59 S.Ct. 488, 306 U.S. 640, 
83 L.Ed. 1040. 

Fla.—^Dupuis v. Heider, 152 So. 659, 
113 Fla. 679. 

Ga.—Roadway Exp. v. Jackson, 48 
S.E.2d 691, 77 Ga.App. 341—Por¬ 
ter V. Southern Ry. Co., 37 S.E.2d 
831, 73 Ga.App. 718—Smith v. 

Swann, 35 S.E.2d 787, 73 Ga.App. 
144—Doby v. W. L. Florence Const. 
Co.. 32 'S.E.2d 527, 71 Ga.App. 888 
—Southern Stagres v. Clements, 30 
S.E.2d 4'29, 71 Ga.App. 169—South¬ 
eastern Elevator Co. v. Phelps, 28 
S-E.2d 85, 70 Ga.App. 831—Carlyle 


V. Goettee, 13 S.E.2d 206, 64 Ga. 
App. 360—Luke v. Powell, 12 S.E. 
2d 196, 63 Ga.App. 795—IVestern & 
Atlantic R. R. v. Mathis, 10 S.E.2d 
457. 63 Ga.App. 172—Pollard v. Ha- 
Sran, 4 S.E.2d 477, 60 Ga.App. 581— 
Pollard V. Heard, 18$ S.E. 894, 53 
Ga.App. 623—^Fuller v. Louis Ste- 
yerman & Sons, 169 S.E. 508, 46 Ga. 
App. 830, 

Idaho.—^Allan v, Oregon Short Line 
R. Co., 90 P.2d 707, 60 Idaho 267. 
La.—Loprestie v. Roy Motors Inc., 
185 So. 11, 191 La. 239—Interna¬ 
tional Paper Co. v. Arkansas & L. 
M. Ry. Co., App., 35 So.2d 769— 
Dodge V. Bituminous Cas. Corp., 
App., 33 So.2d 95, affirmed 39 So.2d 
730, 214 La. 1031—Le Blanc v. 
Oliver. App., 5 So.2d 170—Oliphant 
V. Town of Lake Providence, App., 
193 So. 516—^Hardtner v. .^Etna Cas¬ 
ualty & Surety Co., App., 189 So. 
365—Iglesias v. Campbell, App., 
17r5 So. 145—Saks v. Eichel, App., 
167 So. 464. 

Mo.—Corpus Juris cited in Long v. 
F, W. Woolworth Co., 159 S.W.2d 
619, 624. 

Mont.—^Armstrong v. Billings, 283 P. 
226, 86 Mont. 228. 

Nev.— Corpus Juris cited in City of 
Las Vegas v. Schultz, 83 P.2d 1040, 
1043, 69 Nev. 1. 

S.C.—Scott V. Greenville Pharmacy, 
48 S.E.2d 324, 212 S.C. 485. 

W.Va.—Eagon v. Woolard, 11 S.E.2d 
257, 133 W.Va. 565, 134 A.L.R. 970. 
45 C.J. p 1105 note 26. 
liL Cal.—Osborne v. Imperial Irr. 

Dist„ 47 P.2d 798, 8 Cal.App;2d 622. 
45 C.J. p 1106 note 28. 
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13. Ind.—Michigan Cent. R. Co. v. 

Spindler, 5' N.E.2d 632, 211 Ind. 
94, 108 A.L.R. 1307—Pennsylvania 
R. Co. V. Hemmer, 189 N.E. 137, 
206 Ind. 311—Oliver v. Coffman, 45 
N.B.2d 351, 112 Ind.App. 607—Ta¬ 
bor V. Continental Baking Co., 38 
Isr.E.2d 257, 110 Ind.App. 633— 

Pennsylvania R. Co. v. Boyd, 185 
H.E. 160. 98 Ind.App. 439—Mattes 
V. Brugner, 159 N.E. 156, 88 Ind. 
App. 36. 

45 C.J. p 1106 notes 29, 30. 

14. Ind.—^Fame Laundry Co. v. Hen¬ 
ry, 144 N.E. .545, 19'5 Ind. 453. 

45 C.J. p 1108 note 32. 

15. Ind.—Engle v. Cleveland, etc., R. 
Co., 149 N.E. 643, 197 Ind. 263. 

45 C.J. p 1108 note 33. 

16. Ind.—Gartin v. Meredith, 53 N. 
E. 936, 153 Ind. 16. 

45 C.J. p 1108 note 34. 

17. Ind.—^Duffy v. Howard, 77 Ind. 
182—Tien v. Louisville, etc., Ry. 
Co., 44 N.E. 45, 15 Ind.App. 304— 
Pittsburgh, etc., Railroad Co. v. 
Welch, 40 N.E. 650, 12 Ind.App. 433. 

45 C.J. p 1108 note 35. 

18. Ind.—Gartin v. Meredith, 53 N. 
E. 936, 153 Ind. 16. 

45 C.J. p 1108 note 36. 

Necessity of negativing contributory 
negligence as against willful or 
wanton injury generally see infra 
subdivision c of this section. 

19. Md.—State v. Baltimore,, etc., R. 
Co., 26 A. 865, 77 Md. 489. 

45 CJ. p 1108 note 38 [aj. 
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ed on negligence, must allege freedom from con¬ 
tributory negligence on his part, in connection with 
the injury complained of.^® In such jurisdictions 
a failure to plead freedom from contributory neg¬ 
ligence in the complaint, when required, is ground 
for a demurrer^l or for a motion to make more spe¬ 
cific and certain,22 or the defect may be taken ad¬ 
vantage of by motion in arrest of judgment,22 al¬ 
though such allegation may be added by way of 
amendment^^ even after the statutory period lim¬ 
iting the time of action has run,25 since such amend¬ 
ment does not set up a new cause of action, but re¬ 
lates to the same transaction as that designated in 
the original petition.26 

In Illinois, although there have been some deci¬ 
sions to the contrary,27 the rule is now well settled 
that, before plaintiff can recover damages for an 
injury caused by defendants negligence, he must 
aver that he was himself in the exercise of due care, 
or was not guilty of contributory negligence,28 ex¬ 
cept where the complaint is based on allegations of 
statutory negligence,29 However, it has been held 
in this connection that any defect in failing to plead 


want of contributory negligence is cured by ver- 
dict^o unless the jury were misled by an instruction 
as to the necessity for such allegation.^! 

In New York. While it has been stated that 
plaintiff’s freedom from contributory negligence 
should be shown by the allegations or be pleaded,82 
it has been held that an allegation that defendant’s 
negligence was the cause of the injury is the equiv¬ 
alent of an allegation that plaintiff was free from 
contributory negligence, 22 and that, where the com¬ 
plaint alleges that defendant’s negligence was the 
cause of the injury, it need not specifically allege the 
absence of contributory negligence,24 

b. Where Complaint Discloses Contribntcry 
Negligence 

The complaint must allege the absence of contribu¬ 
tory negligence where, in stating a cause of action, Jt 
alleges facts which clearly warrant or raise an inference 
of contributory negligence. 

The complaint must allege the absence of contrib¬ 
utory negligence where, in stating a cause of action, 
it alleges facts which clearly warrant's or raise25 


20. U.S,—^Fort Dodge Hotel Co. of 
Fort Dodge v. Bartelt, C.C.A.Iowa, 
119 P.2d 253—Van Wie v. V. S., D. 
C.Iowa, 77 P.Supp. 22. 

Iowa.—Nurnburg v. Joyce, 7 N.'W’.2d 
786, 232 Iowa 1244—Kleineck v. 
Reiger, 78 N.W. 39, 107 Iowa 325. 
Me.—Peurman v. Rourke, 180 A. 314, 
133 Me. 466—^Hussey v. King, 22 A. 
476. 83 Me. 56S-. 

45 C.J. p 1107 note 37. 

Rule in Indiana in actions for dam¬ 
ages to property see supra sub¬ 
division a (1) of this section. 
Applicability of doctrine of res 
ipsa log.tiittir does not change the 
rule that plaintiff . must plead his 
freedom from contributory negli¬ 
gence.—^Highland Golf Club of Iowa 
Palls, Iowa, V. Sinclair Refining Co., 
D.C.Iowa, 59 P.Supp. 9li. 

21. Iowa.—Cahill v. Illinois Cent. R. 
Co., 115 H.W. 216, 137 Iowa 577. 

Mich.—Torongo v. Salliotte, 67 N.W. 
1042, 99 Mich. 41. 

22. Ind.—Pennsylvania Co. v. Hor¬ 
ton, 31 Isr.E. 45, 132 Ind. 189—Ham¬ 
mond V. Schweitzer, 12 N.E. 869, 
112 Ind. 246. 

23. Iowa.—Brown v, Illinois Cent. 
R. Co'., 98 N.W. 625, 123 Iowa 239. 

45 C.J. p 1108 note 41. : 

24. Iowa.—Jamison v. Myrtle Lodge 
Ho. 355 A. P. & A. M., 139 H.W. 
647, 158 Iowa 264. 

45 C,J, p 1108 note 42. 

25. Iowa.—Cahill v. Illinois Cent. 
R. Co., 115 N.W. 216, 13.7 lowk 5TI. 


26. low^a.—Cahill v. Illinois Cent. 

R. Co., supra. 

27. Ill.—Consolidated Coal Co. v. 
Wombacher, 24 H.E. 627, 134 Ill. 
57. 

45 C.J. p 1108 note 45, 

23. U.S.—^Francis v. Humphrey, D.C. 
Ill., 25 P.Supp. 1. 

Ill.—Prater v. Buell, 84 H.E.2d 676, 
336 Ill.App. 533—Bell v. McMullen, 
63 K.E.2d 523, 327 IlLApp. 12— 
Pina V. Richardson, 11 N.E.2d 842, 
293 IlLApp. 133—Durbin v. McCul- 
ly, 280 IlLApp, 81—Stephens v. Il¬ 
linois Cent, R. Co., 256 IlLApp. 111. 
45 C.J. p 1108 note 46. 

29. Ill-—Davidson v. Peoria, etc., R. 
Co., 203 IlLApp. 498—Junction 
Min. Co. V. Ench, 111 IlLApp. 346. 

30. III.—Baltimore, etc,, R. Co. v. 
Then, 42 H.E. 971, 159 Ill. 535. 

45 C.J- P 1108 note 48. 

31. Ill.—Peters v. Howard, 206 Dl- 
App. 610. 

45 C.J. p 1108 note 49. 

32. H.Y.—Rafferty v. State, 16 N.Y. 

S. 2d 685, 687, 172 Misc. 870, af¬ 
firmed 24 N.Y.S.2d 689, 261 App. 
Div. 80—^Zaepfel v. Pamass, 250 
N.Y.S. 740, 140 Misc. 639. 

33. H.Y.—Hartman v. Lowenstein, 
154 H.Y.S. 205, 90 Misc. 686. 

45 C.J- P 1108 note 52- 

3A H.Y.—Boliver v. Monnat, 238 N. 
Y.S. 616. 135 Misc. 446, modified 
on other grounds Bolivar v. Mon¬ 
nat, 248 N.Y.S. 722, 232 App.Div. 
33. 

45 C.J. p 1108 note 61* 
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35. Tex.—Conms Juris cited in 
Westmoreland v. Masterson, Civ. 
App., 79 S.W.2d 655, 656. 

45 C.J. p 1108 note 56. 

Complaint disclosing contributory 
negligence as insufficient see supra 
§ 193. 

Where facts stated in petition es¬ 
tablish prim a facie negligence of 
plaintiff aS matter of law, plaintiff 
must plead such other facts as will 
rebut such legal presumption.—Gulf, 
C. & S. F. Ry. Co. V. Shieder, 30 S. 
W. 902, 88 Tex. 152, 28 L.R.A. 538— 
Davis V. Phillips Petroleum Co., Tex. 
Civ.App., 72 S.W-2d 673—45 C.J. P 
1108 note 56 [a]. 

If plaintiff’s pleading suggests tlxe 
implication of negligence on the part 
of plaintiff, or a reasonable inference 
of negligence on his part, plaintiff 
must negative such implication or 
inference , in his pleading.—Myers v. 
Norfolk & W- Ry. Co., 172 N.E. 666, 
122 Ohio St. 657—Street R. Co. v. 
Nolthenius, 40 Ohio St. 376—McGold- 
rick v. Kuebler, 172 N.E. 679, 36 Ohio 
App, 380. 

If the declaration on its face 
shows probability of contributory 
negligence on the part of plaintiff, it 
is plaintiff’s duty to negative that 
probability.—Eagon v. Woolard, 11 
S.B.2d 257, 122 W.Va, 665, 134 A,L. 
R. 970. 

36. Mont.—Cummings v. Helena & 
L. Smelting & Reduction Co., 68 
P. 852, 26 Mont. 434. 

Pa.—Thomas v. Fisher, Com.PL, 1 
Lebanon 169. 

45 C-J. p 1108 note 67. . , 
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an inference of contributory negligence, as where 
the complaint discloses that an act of plaintiff was 
the proximate cause of, or proximately contributed 
to, the injury.^^ In such a case plaintiff must plead 
such other facts as will rebut such inference and 
show that he was blameless in the matter.^s 

c. As Against Willful or Wanton Negligence 

An allegation of freedom from contributory negligence 
Is not necessary where the basis of the action is willful 
or wanton negligence on the part of the defendant. 

As an exception to the rule requiring plaintiff to 
negative contributory negligence as it exists in some 
jurisdictions, as discussed supra subdivision a (2) 
of this section, or where the complaint alleges facts 
warranting an inference of contributory negligence, 
as discussed supra subdivision b of this section, an 
allegation of freedom from contributory negligence 
is not necessary where the basis of the action, as 
alleged, is willful or wanton negligence on the part 
of defendant,39 provided the willfulness or wanton¬ 
ness is sufficiently alleged,^® for the reason that in 
■such a case contributory negligence is no bar to re¬ 
covery, as discussed supra § 131. However, where 
the complaint charges defendant with willful and 
wanton misconduct, it has been held that it is es¬ 


sential that plaintiff properly allege his freedom 
from contributory willful and wanton misconduct 

In an action of trespass founded, not on negli¬ 
gence, but on some positive affirmative act, the ne¬ 
gation of fault or negligence on the part of plain¬ 
tiff is not necessary.-^^ 

d. Allegation of Want of Knowledge of Defect 
or Danger 

While ordinarily the plaintiff need not aver want of 
knowledge of the defect op danger causing the injury, 
where the complaint discloses that the defect or danger 
was plainly visibie it has been held that the plaintiff 
must allege facts to explain why he did not see or have 
knowledge of it. 

Where knowledge by the person injured of the 
defect or danger by reason of which he was injured 
is involved as an element in the case, it has been 
held that plaintiff ordinarily need not aver want of 
such knowledge.43 However, where the complaint 
alleges facts disclosing that the defect or danger 
causing injuries was plainly visible and obvious, it 
has been held that plaintiff must allege facts to ex¬ 
plain why he did not see or have knowledge of 

A general allegation of plaintiff’s want of knowl¬ 
edge of the defect or dianger is sufficient,with- 


37. Mont.—Corpus Juris cited la 
Maring v. City of Billings, 142 P. 
2d 361, 362, 115 Mont. 249—Arm¬ 
strong V. Billings, 283 P. 226, 86 
Mont. 228. 

45 ax p 1108 note 58. 

Complaint lield not to regnire ex- 
-culpatory allegations.—Toole v. Pau- 
rine Parisian Dye House, 39 P.2d 
965, 98 Mont. 191, 

38. Tex.—^Davis v. Phillips Petrole¬ 
um Co., Civ.App., 72 S.W.2d 673. 

45 C.X p 1109 note 59. 

Effect of negativing contributory 
negrligrence see supra S 193 b. 
«iTniifl.T statement 

Plaintiff, in order to negative con¬ 
tributory negligence, must allege 
facts necessarily implying or rea¬ 
sonably warranting inference that he 
was moved by safety considerations 
which would actuate reasonably pru¬ 
dent person to do as he did.—^Arm- 
jstrong V. Billings, 283 P. 226, 86 
Mont. 228. 

39. Ill.—^Reel, for Use of Haskin, v. 
Central Illinois Electric & Gas Co., 
45 N.E.2d 500, 317 Ill.App. 106. 

45 C.X p 1109 note 62. 

Effect of allegation of due care 

(1) An allegation of due care in a 
<;omplaint charging willful and wan¬ 
ton injury will be treated as sur¬ 
plusage.—Reel, for Use of Haskin, 
V. Central Illinois Electric & Gas 
C!o., supra. 

(2) Such an allegation as change i 


I ing complaint into one based on mere 
; negligence see supra § 190. 

40. Ind.—^Louisville, etc., R. Co. v. 

Ader, 11 N.E. 437, 110 Ind. 376- 
45 C.X p 1109 note 63. 

Regnisites and sttfia.ciency of allega¬ 
tion 

(1) It has been held that plaintiff 
must by proper allegation charge 
that the injury was caused by the 
wanton or willful negligence of de¬ 
fendant, such as in law amounts to 
gross negligence, and a reckless dis¬ 
regard of -the consequences of his 
neglect, and that such a violation of 
duty is sufficiently charged by aver¬ 
ring that defendant saw plaintiff in 
or approaching a place of danger, 
and knew, or had good reason to 
believe, that he was not aware of 
the danger, and saw him in such a 
position in time to prevent his in¬ 
jury by the use of ordinary care, 
which he failed to make use of.— 
Denman v. Johnston, 48 N.W. 566, 85 
Mich. 387. 

(2) It has also been held that the 
complaint must allege that defehd- 
ant purposely and intentionally com¬ 
mitted the injurious acts with the 
design to injure, oj- that they were 
done under such circumstances as 
naturally and probably to inflict in¬ 
jury; and it is not sufficient to aver 
that the acts were committed “care¬ 
lessly, negligently, wantonly and 
wilfully.”—^Louisville, etc., R. Co. v. 
Ader, 11 H.E. 437, 110 Ind. 376. 
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(3) Allegation of willful or wan¬ 
ton injury generally see supra 5 190. 

41. Ill.—Prater v. Buell, 84 N.E.2d 
676, 336 Ill-App. 533. 

42. Ind.—Steinmetz v. Kelly, 72 Ind. 
442, 37 Am.R. 170—Roll v. Indi¬ 
anapolis, 52 Ind. 547. 

43. Cal.—^Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 Cal.App.2d 629. 

45 C.X P 1109 note 68. 

Duty to observe and appreciate dan¬ 
ger see supra § 120. 

In action for injury to servant see 
Master and Servant 5 493. 

In. Kentucky 

(1) The rule stated in the text has 
been followed.—^Louisville, etc., R. 
Co. V. Freppon, 121 S.W. 454, 134 Ky. 
650. 

(2) However, plaintiff's failure to 
allege want of knowledge of the de¬ 
fect has been referred to, along with 
insufficient allegations of negligence, 
as ground for holding a complaint in¬ 
sufficient.—Scholl V. Margulis, 284 S. 
W. 421, 215 Ky. 62—^Dickerson v. 
Bornstein, 137 S.W. 773, 144 Ky. 19— 
45 C.J. p 1109 note 70 [a]. 

44. Cal.—Miller v. Pacific Construc¬ 
tors, 157 P.2d 57, 68 Cal.App.2d 
629. 

Complaint alleging facts to explain 

why plaintiff did not see patent de¬ 
fect held to state cause of action.— 
Parsons v. Sears, Roebuck & Co., 24 
S.E.2d 717, 69 Ga.App. 11. 

45. Ind.—-Pittsburgh, etc., R. Co. v. 
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out an averment that he had no means or op¬ 
portunity of ascertaining or discovering it,^® unless 
specific facts disclosed by the complaint overcome 
such general averment.^'^ Ordinarily such an alle¬ 
gation negatives both actual and constructive 
knowledge but it has been held that, although 
such an allegation is sufficient as alleging lack of 
actual knowledge,49 lack of implied knowledge can 
be alleged in the form of a legal conclusion only 
when the facts set forth show such a state of cir¬ 
cumstances as relieves plaintiff of such an imputa- 
tion.50 

A direct averment of want of such knowledge is 
not necessary where plaintiffs ignorance of the de¬ 
fect or danger appears from the facts alleged,as 
where he alleges that defendant wrongfully and 
negligently failed to warn him.52 Likewise, a di¬ 
rect averment of ignorance is not necessary where 
the complaint alleges that plaintiff exercised due 
care or was injured without fault on his part;®^ 
and an averment that he exercised due care and 
caution, and was wholly ignorant of the danger, 
satisfies any necessity for his negativing the fact 
that he had the last clear chance.54 

e. In Case of Children 

The rules requiring freedom from contributory negli¬ 
gence to be alleged apply in an action for injury to a 
child who was sui juris at the time of the Injury, so as 
to be chargeable with contributory negligence. 


The rules requiring freedom from contributory 
negligence to be alleged apply in an action for in¬ 
jury to a child who was sui juris at the time of the 
injury, so as to be chargeable with contributory neg¬ 
ligence and in an action by the child^s parent this 
allegation is not included in an averment that the 
parent was free from such negligence.^^ Where, 
however, the infant was non sui juris, that is, was 
so young as to be incapable of exercising judgment 
and discretion, and hence of being guilty of contrib¬ 
utory negligence, freedom from contributory neg¬ 
ligence on his part need not be alleged and, al¬ 
though the allegation of facts would show contrib¬ 
utory negligence in an adult, such negligence is 
negatived by allegations which show that the person 
injured was a child of immature experience and 
judgment.58 In an action under the attractive nui¬ 
sance doctrine it has been held that it must be al¬ 
leged that the child who was injured was too young 
to appreciate the danger.59 

Sufficiency. Where am allegation as to an in¬ 
fant’s freedom from contributory negligence is re¬ 
quired, it has been held sufficient, in the absence of 
an averment of facts showing contributory negli¬ 
gence, to allege that he was free from fault,^9 or 
that he was using due care and prudence,or that 
he exercised such care as a child of his age, intel¬ 
ligence, capacity, discretion, and experience would 
naturally and ordinarily use in the same situation 
and under the same circumstances.®^ 


Hoffman, 107 K.E. 315, 67 Ind.App. 
431. 

45 C.J. p 1109 note 71. 

48. Colo.—Denver, etc., R. Co. v. 

Smock, 48 P. 681, 23 Colo. 456. 

45 C.J. P 1109 note 72. 

Ikack of opportunity properly plead¬ 
ed 

Complaint in personal injury ac¬ 
tion by customer against operator of 
retail mercantile store, which alleged 
that defendant permitted defect to 
remain in floor of narrow aisle of 
store along which store’s customers, 
including- plaintiff, were likely to 
pass, that plaintiff did not see de¬ 
fect and did not know of its exist¬ 
ence and could not have seen it by 
exercise of ordinary care because 
plaintiff’s arm was full of packages 
stated cause of action.—^Parsons v. 
Sears, Roebuck & Co., 24 S.E.2d 717, 
Ga.App. 11. 

47. Ind-—^Pittsburgh, etc., R. Co. v. 
Hoffman, 107 H.E. 315, 67 Ind.App. 

431. 

45 C.J. P 1109 note 73. 

AHegatlouji held uot overborne hy 
specific avermeuts 

Ga.—Sheffield Co. v. Phillips, 24 S.E, 
2d 834, ea Ga,App. 4L 


48. Ind.—^Indianapolis Abattoir Co. 
V. Neidlinger, 92 N.E, 169, 174 Ind. 
400. 

45 C.J. P 1109 note 74. 

49. Ga.—Taylor v. Virginia-Carolina 
Chemical Co., 62 S.E. 470, 4 Ga. 
App. 705. 

50. Ga.—^Taylor v. Virginia-Carolina 
Chemical Co., supra—Cedartown 
Cotton, etc., Co, v. Miles, 58 S.E. 
289, 2 Ga.App. 79. 

51- Conn.—Simf^loi v. Derby Rubber 
Co., 71 A. 546, 81 Conn. 423. 

52. W.Va.—Trump v. Tidewater 
Coal, etc., Co., 32 S.E. 1035, 46 W. 
Va. 238. 

53. S.D.—Patterson v. Jos. Schlitz 
Brewing Co., 91 H.W. 336, 16 S.D. 
33, 

45 C.J. p 1110 note 79. 

54. Ind.—^Evansville R. Co. v. Mil¬ 
ler, 111 K.E, 1031, 64 Ind.App. 206. 

55. Ill.—Cada v. The Faiy. 187 Ill. 
App. 111. 

45 C.J. p 1111 note 6. 
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Contributory negligence of children 
as affecting right of recovery see 
supra §§ 144-149. 

56. Ind.—Terre Haute St. R. Co. v. 
Tappenbeck, 36 N.E. 915, 9 Ind. 
App. 422, 

57. Mont.—Conway v. Monidah 

Trust, 132 P. 26, 47 Mont. 269, L.R. 
A.1915E 500. 

45 C.J. p 1111 note 8. 

58. Ohio.—Lake Erie, etc., R. Co. v. 
Mackey, 41 N.E. 980, 53 Ohio St 
370, 53 Am.S.R. 641, 29 L.R.A. 757 

59. Mont.—Gates v. Northern Pac. 
R. Co., 94 P. 751, 37 Mont. 103. 

60. Wis.—^Washburn v. Chicago, 

etc., R.,^Co., 32 N.W. 234, 68 Wis. 
474. 

45 C.J. p 1112 note 15. 

61. Mont.—Conway v. Monidah 

Trust, 132 P. 26, 47 Mont. 269, L. 
R.A.1916E 500. 

45 C.J. P 1112 note 16. 

62. Ill.—Cada V. The Pair, 187 Ill. 
App. 111. 

45 C.J. P 1112 note 17. 
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f. Imputed Negligence 

When Imputed negligence fs clearly disclosed by the 
facts alleged In the complaint or the case arises in a 
jurisdiction wherein the plaintiff is required to negative 
contributory negligence, it has been held that he must 
negative imputed negligence by proper allegations in his 
complaint; but It has also been held that a statute re¬ 
quiring plaintiff to negative his own contributory neg¬ 
ligence does not require him to negative the imputed neg¬ 
ligence of another. 

When the relation between one injured in his per¬ 
son or property and one whose negligence con¬ 
curred with that of another in causing the injury is 
such that the negligence of the latter will be imput¬ 
ed to the former and bar recovery, notwithstanding 
the person injured was not personally guilty of neg¬ 
ligence, in accordance with the rules discussed su¬ 
pra §§ 157-168, and such imputed negligence is 
clearly disclosed by the facts alleged in the com¬ 
plaint or the case arises in a jurisdiction wherein 
plaintiff is required to negative contributory negli¬ 
gence on his part, it has been held that he must neg¬ 
ative such imputed negligence by proper allegations 
in his complaint.It has been held, however, that 
a statute requiring plaintiff to negative his own con¬ 
tributory negligence does not require him to negative 
the imputed negligence of another.®^ In any event, 
allegations calculated to negative imputed negligence 
are not necessary if the relationship is not such that 
the negligence of the other person is imputable to 
plaintiff,or the case arises in a jurisdiction where 

63. III.—Stephens v. Illinois Cent. 

R. Co., 256 Ill.App. 111. 

45 C.J. p 1112 note 21, 

64. S.C.—Smoak v. Charleston 

County, 122 S.K 862, 128 S.C. 3T9. 

65. La,—Hardtner v. .^^Etna Casualty 

& Surety Co., App., 189 So. 365- 

45 C-J. p 1112 note 19. 
plaintHTs lack of control over driver 

(1) Allegation in plaintiflf*s notice 
of motion for judgment for injuries 
sustained in automobile collision that 
plaintiff had no authority or control 
over operation of automobile in 
which she was riding was sufficient 
to apprise defendants of plaintiff's 
position that such driver’s negli¬ 
gence, if any, was not imputable to 
plaintiff.—Ransone v. Pankey, 52 S. 

E.2d 97, 189 Va. 200. 

(2) So complaint alleging that 
plaintiffs were passengers in vehicle 
being driven by another over whose 
operation of vehicle they neither ex¬ 
ercised nor attempted to exercise 
any control whatsoever, has been 
held not demurrable as showing that 
plaintiffs were chargeable with con¬ 
tributory negligence of driver of ve¬ 
hicle.—Muse V. Kaler Bros., 162 So. 

507, 120 Fla. 221. 

(3) It has also been held that an 
allegation that platjntlff was riding in 


the plaintiff is not required to negative contributory 
negligence on his part,®® and the complaint does not 
clearly disclose the concurrent negligence of such 
other.®7 Further, in a jurisdiction wherein it is not 
necessary for the injured person to allege his own 
freedom from fault or negligence, in an action 
brought by the occupant of a vehicle being driven 
by another against a third person whose negligence 
brought about injury to plaintiff, it has been held 
that it is not necessary for plaintiff to negative any 
relationship between himself and the driver under 
which the negligence of the driver, had it existed, 
would have been imputable to plaintiff. ®S Where 
the negligence of another is imputable to plaintiff, it 
has been held that an averment that the person who 
was injured was free from contributory negligence 
is sufficient to cover freedom from imputed negli¬ 
gence of such other.®^ 

Parent and child. In case of an injury to a child of 
tender years, negligence on the part of his parent or 
custodian may be imputed to him, as discussed supra 
§ 160, and due care on the part of such parent or cus¬ 
todian should be alleged,*^® unless his negligence, if 
any existed, was the remote, and not the proximate, 
cause of the injuryand in such a case it is suffi¬ 
cient to allege that the injury occurred without the 
fault of the parent, without alleging that the child 
was not guilty of contributory negligence or a gen¬ 
eral averment that the child was without fault or 

Driver Tbeneflciary in vnrong^ta death 
action 

(1) In an action for the wrongful 
death of an occupant of a vehicle 
where it appears that the driver of 
vehicle will be a beneficiary, it has 
been held th^-t an allegation that de¬ 
ceased was in the exercise of due 
care and caution does not supply a 
defect in the declaration failing to 
allege that the driver was also in the 
exercise of due care.—Stephens v. 
Illinois Cent. R. Co., 256 Ill.App. 
111 . 

(2) However, if a declaration al¬ 
leging due care on the part .of dece¬ 
dent does not show:- on its face that 
the next of kin or-beneficiaries par¬ 
ticipated in the transaction causing 
death, it need not allege that the 
next of kin who would benefit from 
a recovery exercised due care for 
the deceased, se,e Death § 67., 

70. Ind.—Rittsburgh, etc., R. Co. v. 
Vining, 27 Ind. 513, 92 Am.D. 269 
—Terre. Haute St. R. Co. v. Tap- 
penbeck, 36 N.E. 915, 9 Ind.App. 
422. 

71. Vt.—Bottum V. Hawks. 79 A. 
858.:,84.Yt 376. 35 LwR.A^JST.S., 446, 
Ann.Cas.l913A 1025. ■ 

72. ^ Ind.—^Lafayette, etc.', R. Co. v. 
Huffman, 28 Ind. 287, ‘9*2 Am.D. 318 


defendant’s vehicle, that he had no 
control over the driver, that he was 
in the exercise of proper care, but 
that the driver was guilty of neg¬ 
ligence which caused the injury, is 
sufficient as against a general de¬ 
murrer.—^Morrison v. Orange, etc., R. 
Co., Tex.Civ.App., 258 S.W. 516. 

68. Cal.—Bennett v. Chanslor & Ly¬ 
on Co., 266 P. 803, 204 Cal. 101. 

Ga.—Savannah v. Waters, 109 S.E. 
918, 27 Ga.App. 813. 

67< Complaint held not demurrable 

as showing that person whose al¬ 
leged negligence defendant seeks to 
impute to plaintiff was contributorily 
negligent as a matter of law. 

Fla.—Muse v. Kaler Bros., 162 So. 
507, 120 Fla. 221. 

S.C.—Thurston v. Railway Exp. 
Agency, 9 S.E.2d 34, 194 S.C. 57. 

68. Ga.—Savannah v. Waters, 109 S. 
E. 918, 27 Ga.App. 813. 

69. Ill.—La Forest v. Chicago & E. 
I. Ry. Co., 245 Ill-App. 325. 

45 C.X p 1112 note 22. 

Averment of freedom from fault 
on part of principal or master is 
equivalent to allegation that neither 
he nor his agent or servant was in 
fault.—Gagle v. Heath, 63 N.E. 2d 
647, 114 Ind.App. 566. > I 
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was exercising due care is sufficient to negative the 
imputed negligence of his parents or custodianJ^ 
In case of injury to a child having capacity to ex¬ 
ercise discretion in its own behalf, the negligence of 
his parent or custodian will not be imputed to him, 
and due care on the part of such parent or custodian 
need not be alleged'^^ except where such parent or 
custodian sues in his own rightJ^ So, where by 
statute in a suit by an infant the fault of the par¬ 
ent, or of custodians selected by the parents, is not 
imputable to the child, the complaint need not al¬ 
lege due care on the part of the parent or such cus¬ 
todian.'^^ 

g. Sufficiency of Negativing Allegations 

(1) In general 

(2) General and special allegations 
(1) In General 

Where freedom from contributory negligence fs re¬ 
quired to be alleged in the complaint, the allegation 
thereof must be broad enough to cover the entire trans¬ 
action, but it is not necessary expressly to allege want 
of contributory negligence. 

Where freedom from contributory negligence is 
required to be alleged in the complaint, the allega¬ 
tion thereof must be broad enough to cover the en¬ 
tire transaction;'^'^ and, although in the absence of 
.demurrer such allegation may be made at the con¬ 
clusion of several counts,*^^ where several grounds 
of negligence are alleged, freedom from fault as to 
each ground relied on must be pleaded.It is not 
necessary expressly to allege want of contributory 
negligence where the facts and circumstances al¬ 
leged exclude any fair inference of such negli¬ 
gence.®® An allegation that defendant’s negligence 


caused the injury has been held equivalent to say¬ 
ing that no want of due care on the part of the per¬ 
son injured helped to cause the injury;®^ but as to 
this there is also authority to the contrary.®^ An 
allegation that plaintiff did what he ought to have 
done under the circumstances is sufficient as an al¬ 
legation of due care on his part,®® especially where 
such fact is admitted by a demurrer to the com¬ 
plaint.®^ 

(2) General and Special Allegations 

Freedom from contributory negligence ordinarily is 
sufficiently alleged by a general averment that the plain¬ 
tiff was without fault or negligence or that he was in 
the exercise of due care; but where the specific facts 
relating to the plaintiff's conduct are specially pleaded 
a general averment of freedom from contributory negli¬ 
gence is controlled thereby. 

Freedom from contributory negligence ordinarily 
is sufficiently alleged by a general averment that 
plaintiff was without fault or negligence,®^ or that 
he was in the exercise of due care,®® without al¬ 
leging specific acts to show the exercise of pru¬ 
dence and caution.®'^ If defendant desires a more 
particular statement of facts his remedy, if any, is 
by motion to make the complaint more specific;®® 
and not by a motion in arrest of judgment.®® It has 
been held that an allegation that plaintiff had no 
knowledge of the defect or danger which caused the 
injury is sufficient;®® but an allegation of a mere 
attempt to use due care is not sufficient.®l 

General controlled by special allegations. Where 
the specific facts relating to plaintiff’s conduct are 
specially pleaded, a general averment of plaintiff’s 
freedom from contributory negligence is controlled 
thereby,®® and is overcome and insufficient if the 


—^Pittsburg-h, etc., R. Co. v. Vin- 
ing, 27 Ind. 513, 92 Am.D. 269. 

• 73. Ill.—La Forest v. Chicago & E. 
1. By. Co., 245 Ill.App. 326. 

45 C.J. p 1112 note 28. 

74. Ind.—Cleveland, etc., R. Co. v. 
Keely, 37 N.E. 406, 138 Ind. 600— 
Louisville, etc., R. Co. v. Sears, 38 
IST.E. 837, 11 Ind.App. 654. 

^75. Ind.—Sullivan v. Toledo, etc., B. 
Co., 68 Ind. 26. 

76. Ga.—Fulcher v. Rowe, 60 S.E.2d 
378, 78 Ga.App. 254. 

77. Ind.—Richmond Gas Co. v. Bak¬ 
er, 39 N.E. 552. 

45 ax p 1110 note 82. 

78. Ill,—XJ. S. Brewing Co. v. Stol- 
tenberg, 113 Ill.App. 435, affirmed 
71 N.E. 1081, 211 Ill. 531. 

79- Ga.—Central of Georgia R. Co. 

V. Ruff, 56 S.E. 290, 127 Ga. 200. 

80. Ind.—Indiana Nitroglycerin, 

etc., Co. V. Lippincott Glass Co., 75 
N.E. 649, 165 Ind. 361. 

' 45 0* J• p l lil Q note 86. 


81. Conn.—Greenberg v. Branciere, 
124 A. 216, 100 Conn. 596. 

45 C.X p 1110 note 87. 

82. Ind.—Cleveland, etc., R. Co. v. 
Tauer, 96 N.E. 758, 176 Ind. 621, 39 
L.R.A.,N.S., 20. 

45 C.X p 1110 note 88. 

Under statute requiring affirmative 
allegation of due care, mere allega¬ 
tion of negligence of defendant is in¬ 
sufficient.—Osborne v. Imperial Irr. 
Dist., 47 P.2d 798, 8 Cal.App.2d 622. 

83. N-C.—Burnett v. Atlantic Coast 
Line R. Co., 43 S.E. 797, 132 N.C. 
261. 

84. N.C.—Burnett v. Atlantic Coast 
Line R. Co., supra. 

45 C.X p 1110 note 90. 

85. Ga.—Jackson v. Hord, I2i S.E. 
143, 31 Ga.App. 627—Trammell v. 
Columbus R- Co., 70 S.E. 892, 9 Ga. 
App. 98. 

Ohio.—Miller v. Marino, 8 N.E.2d 
584, 55 Ohio App, 82. 

45 ax p 1110 note 91. 
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86. Ga.—Trammell v. Columbus R. 
Co., 70 S.E. 892, 9 Ga.App. 98. 

Ill.—Stephens v. Illinois Cent. R. Co., 
256 Ill.App. 111. 

Ohio.—Miller v. Marino, 8 N.E.2d 684, 
55 Ohio App. 82. 

45 C.X p 1111 note 92. 

87. Ohio.—Miller v. Marino, supra. 
45 C.J. p 1111 note 93. 

88. Ind.—^Pennsylvania Co. v. Hor¬ 
ton, 31 N.E. 45, 132 Ind. 189. 

89. Ind.—Anderson v. Hervey, 67 
Ind. 420. 

90. Ind.—Barman v. Spencer, 49 N. 
E. 9—Cleveland, etc., R. Co. v. 
Goddard, 71 N.E. 514, S3 Ind.App. 
321. 

91 . Mich.—Thompson v. Flint, etc., 
R. Co., 23 N.W. 820. 67 Mich. 300- 

92. Ind.—^American Car & Foundry 
Co. V. Vance, 97 N.E. 327, 177 Ind. 
78. 

I 46 ax p 1111 note 98. 
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facts specially pleaded clearly show contributory 
negligence on the part of plaintiff, as discussed su¬ 
pra § 193 h; and a general allegation that plaintiff 
could not have avoided the consequences of defend¬ 
ant’s negligence hy the exercise of ordinary care 
must yield, on demurrer, to the particular facts set 
forth, where inferences contradictory of the general 
allegations are necessarily to be drawn from such 
facts.^3 Such a general averment is not overcome 
by allegations of facts which show mere knowledge 
of the defect or danger which caused the injury.®^ 

§ 195* --Negativing or Avoiding Tres¬ 

pass 

Where the injury occurred on the defendant's prem¬ 


ises, it has been held that facts must be alleged either to 
relieve the plaintiff of the imputation that he was a tres¬ 
passer or wrongdoer at the time or to show that the Injury 
occurred under such circumstances as to impose liability 
on the defendant notwithstanding the plaintiff was a tres- 
passer. 

Where the injury occurred on defendant’s prem¬ 
ises, it has been held that facts must be alleged ei¬ 
ther to relieve plaintiif of the imputation that he 
was a trespasser or wrongdoer at the timers or to 
show that the injury occurred under such circum¬ 
stances as to impose liability on defendant notwith¬ 
standing plaintiff was a trespasser-^® 


2. Plea or Answer and Subsequent Pleadings 


§ 196. Plea, Answer, and Cross Complaint 

The plea or answer in negligence cases should deny 
ail the material allegations of the complaint; failure to 
deny facts properly alleged amounts to an admission 
thereof. 

General rules relating to pleas or answers apply 
in an action for negligence; and in accordance 
with, and subject to, such rules the plea or answer 
should deny all the material allegations of the com¬ 
plaint,^'^ except such as tend to show negligence on 
plaintiff’s part^^ or relate to the damages.^^ A fail¬ 
ure to deny facts properly alleged in the complaint 
amounts to an admission thereof.^ It is not essen¬ 
tial, however, that the plea or answer in order to be 
good on demurrer shall specify with a great de¬ 
gree of particularity the elements entering into a 
defense,2 and if plaintiff desires a more particular 
statement a motion is the appropriate method of 


procedure.2 On the other hand, a mere allegation 
of a conclusion as a defense has been held insuffi- 
cient.4 

Plea of general issue. A plea of the general is¬ 
sue amounts to a plea of not guilty® and is a denial 
of the material averments of the complaint;® it de¬ 
nies the alleged breach of defendant’s duty toward 
plaintiff.'^ 

Cross action and counterclaim. A counterclaim 
which fails to state facts or omissions by plaintiff 
from which a conclusion of negligence might be 
drawn is defective.^ In an action against the own¬ 
er of a building for injuries from the fall of an ele¬ 
vator, due to failure to make repairs, defendant’s 
cross action against a third person alleging that the 
injuries were due to the negligent acts of the third 
person’s employees has been held demurrable.^ 


93, Ga.—Reese v. Southern R. Co., 
133 S.E. 284, 35 Ga.App. 363. 

46 C-J. P 1111 note 1. 

94- Ind.—Citizens’ St. R. Co. v. Sut¬ 
ton. 46 N-E. 462, 47 N.E. 462, 148 
Ind. 169. 

45 C.J. p 1111 note 2. 

96. Cal.—Bradley v. Thompson, 223 
P. 572, 65 Cal.App. 226. 

45 C.J. p 1113 note 35. 

96. U.S.—Martin v, Eatex Const. 
Co., P.C.La., 60 P.Supp. 424. 

45 C.J. p 1113 note 36. 

Alleg-ation of willful or wanton in¬ 
jury see supra § 190. 

Duties with respect to trespassers 
generally see supra §§ 23-31. 

97, Ky,—South Covington, etc., R. ’ 
Co. r. Herrklotz. 47 S.W. 265, 104 
Ky. 400, 20 Ky.L. 750. 

45 C.J. p 1113 note 38. 

Affidavit of defezise 

Pa.—Silberman v. Posovsky, Com. 
PL, 41 Lack. Jur. 42. 


98. Pa.—Gillespie v. Pennsylvania 
Co., 116 A. 540, 272 Pa. 393. 

45 C.J. p 1113 note 39. 

99. Pa.—McGlinchey v, Steiger- 
wald, 73 Pa.Super. 520. 

45 C.J. p 1113 noto 40. 

1. Ark.—St. Louis, etc., R. Co. v. 

Hecht, 38 Ark. 357. 

Ill.—Brown v. Richardson, 177 Ill. 
App. 488. 

General issue as admission of own¬ 
ership and control see infra § 201. 

2- Ind-—Deller v. Hofferberth, 26 N. 
B. 889, 127 Ind. 414. 

Absence of negligence with respect 
to a particular act or occurrence may 
be alleged in general terms.—^King 
V. Richards-Cunningham Co., 28 P.2d 
492, 46 Wyo. 355. 

3. Ind.—Deller v. Hofferberth, 26 N. 
B. 889, 127 Ind. 414. 
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j 4. Ala.—^Henderson v. Tennessee 
j Coal, Iron & R. Co., 67 So. 414, 190 
Ala. 126—Birmingham Ry., Light 
& Power Co. v. Saxon, 59 So. 684, 
179 Ala. 136. 

Kan.—Murray v. Empire Dist. Elec¬ 
tric Co., 150 P. 633, 96 Kan. 336. 

5. Pla.—Florida Motor Transport 
Co. V. Hillman, 101 So. 31, 87 Fla. 
512. 

45 C.J. p 1113 note 46. 

6- III.—White V. Chicago, etc., R. 
Co., 196 IlLApp. 459. 

7. Fla.—Florida Motor Transport 
Co. V. Hillman, 101 So. 31, 87 Fla. 
512. 

8. K.T.—Partridge v. Nee, 274 N.T. 
S. 747, 242 App.Div. 8,00. 

9. Tex.—^Morten Inv. Co. v. Trevey, 
Civ.App., g's:W.2d 627. error dis¬ 
missed. 
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I 197 . - Special Defenses in General 

a. In general 

b. Assumption of risk 

c. Matters covered by general issue 

a. In General 

Jn general, special defenses must be specially pleaded. 

Special defenses, as to which there are no allega- 
cioiis in the complaint, and which are not admissible 
under a general denial or the general issue, may 
and must be specially pleaded and this rule ap¬ 
plies to the defense of volenti non fit injuria^^ or 
to a defense that the injury was the result of an act 
of God,^^ and as to plaintiffs failure to utilize the 
last clear chance to avoid injury^^ or to a defense 
raising the issue of ownership, possession, or oper¬ 
ation of the instrumentality which caused the in¬ 
jury.^ ^ 

Notice of injury. Where a statute, requiring no¬ 
tice of the injury or claim as a condition to bring¬ 
ing suit, as discussed supra § 180, is treated as a 
statute of limitations, the defense of the failure to 
give notice should be raised by answer or special 
demurrer where the fact appears on the face of the 
complaint,or by answer where it does not.l^ 


b. Assumption of Eisk 

Ordinarily assumption of risk In negligence cases Is 
a matter of affirmative defense and must be specially 
pleaded unless it appears from the plaintiff’s own plead¬ 
ing or proof that the risk was assumed. 

It has been generally held that assumption of risk 
in negligence actions is an affirmative defense which 
must be specially pleaded,!*^ and in such a case the 
facts supporting such defense must be specially 
pleaded;!^ mere conclusions will not suffice.i® On 
the other hand, it has also been held that where it 
appears from plaintiffis own pleading or proof that 
the risk was assumed, defendant may avail himself 
of the defense without pleading it.^® 

Where assumption of risk is not a defense, it is 
not proper to permit it to be pleaded.^1 

c. Matters Covered by General Issue 

In general, matters of defense covered by a general 
denial or by a plea of the general issue need not be spe¬ 
cially pleaded. 

Matters of defense which are covered by a gen¬ 
eral denial or by a plea of the general issue, as dis¬ 
cussed infra § 201, need not be specially pleaded 
and in fact a special plea of such matters is bad as 


10. La.—Folse v, Flynn, App., 200 
So. 160. 

Wash.—^Moore v. Dresden Inv. Co., 
298 P. 465, 162 Wash. 289, 77 A.L. 
R. 1258. 

45 C.J. P 1113 note 50. 

Anticipating or disclosing defenses 
see supra §§ 192-195. 

Suicide 

Mo.—Cain v. St. Louis Public Service 
Co., App., 59 S.W.2d 734. 

£ack of control 

Defendant cannot escape liability 
for damages growing out of an as¬ 
sumed responsibility by alleging* that 
discharge of the obligation had been 
left to another over whom defendant 
had no control.—Swallow Coach 
Lines v. Cosgrove, 15 N.E.2d 92, 214 
Ind. 532. 

trnder the res ipsa lognitur doc¬ 
trine, defendant can in its answer to 
petition plead, if facts warrant, that 
there was another cause of the in¬ 
jury not under its control-—Truh- 
licka V. Beech Aircraft Corp., 178 P. 
2d 252, 162 Kan. 535. 

11. Mass.—Leary v. William G. 
Webber Co., 96 I>r.E. 136, 210 Mass. 
68 . 

12. N.M. —Corpus Juris cited lu 
Rix v. Town of Alamogordo, 77 P. 
2d 765. 771, 42 N.M. 325. 

Okl.—Lakeview, Inc., v. Davidson, 26 
P.2d 760, 166 Okl. 171. 

45 C.J. p 1113 note 52. 

13. Colo.—Markley v. BUlkey Bros., 
160 P.2d 394, HE Colo. 662. 


Iowa.—Steel v. Brada, 239 N.W. 538, 
213 Iowa 708. 

Or.—Sanders v. Taber, 155 P. 1194, 
79 Or. 522. 

14. N.Y. —^Willis v. Fitzgerald Bros. 
Brewing Co., 25 N-Y.S.2d 647, 261 
App.Div. 357. 

Or.—Nickson v. Oregon-American 
Lumber Co., 271 P. 986, 127 Or. 
326. 

45 C.X p 1114 note 53. 

Issue as to ownership and control of 
premises or instrumentality gen¬ 
erally see infra § 201. 

15. Wis.—Maurer v. Northwestern 
Iron Co., 138 N.W. 636, 151 Wis. 
172. 

16. Wis.—Maurer v. Northwestern 
Min. Co., supra. 

17. Cal.—Routh v. Quinn, 127 P.2d 
1, 22 Cal.2d 488, 149 A.L.R. 215. 

Fla.—City of Jacksonville Beach v. 
Jones, 133 So. 562, 101 Pla. 96, fol¬ 
lowed in City of Jacksonville 
Beach v. Keller, 136 So. 530, 102 
Fla. 273. 

La.—Bonvillain v. Realty Operators, 
App., 26 So.2d 25. 

Mass.—Winchester v. Solomon, 76 N. 

E.2d 653, 322 Mass. 7. 

Mont.—McCartan v. Park Butte 
Theater Co., 62 F.2d 338, 103 Mont. 
342. 

Okl.—S. H. Kress & Co. v. Maddox, 
203 P-2d 706—Safeway Stores v- 
Whltehead, 125 P-2d 194, 190 Okl. 
464—Cities Service Oil Co. v. Jam¬ 
ison, 117 P.2d 776. 189 Okh 446. 
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Tex.—^Alamo Nat. Bank of San An¬ 
tonio V. Hazlitt, Civ.App., 92 S.W. 
2d 315, error dismissed. 

Wash.—^Eiban v. Widsteen, 198 P.2d 
667. 

Contributory negligence 

The assumption of risk that is 
tantamount to contributory negli¬ 
gence must be pleaded affirmatively 
and with the same particularity as 
contributory negligence is pleaded. 
Conn.—Smith v. Furness, 166 A, 759, 

117 Conn. 97. 

Mo.—Grosvener v. New York Cent. 
R. Co., 123 S.W.2d 173, 343 Mo. 611. 

18. Ala.—Tallassee Palls Mfg. Co. v. 
Moore, 48 So. 593, 158 Ala. 356. 

19. Ala.—Mobile Electric Co. v. 
Sanges, 53 So. 176, 169 Ala. 341, 
Ann.Cas-1912B 461—Tallassee 
Falls Mfg. Co. V. Moore, 48 So. 593, 
158 Ala. 356. 

20. Cal. — Routh V. Quinn, 127 P.2d 
1, 20 Cal,2d 488, 149 A.L.R. 215. 

Miss.—^Mississippi Power & Light 
Co. V. Gooshy, 192 So. 453, 187 
Miss. 790. 

Mont.—Lake v. Emigh, 167 P.2d 576, 

118 Mont. 325—McCartan v. Park 
Butte Theater Co., 62 P.2d 338, 103 
Mont. 342. 

Okl.—S. H. Kress & Co. v. Maddox, 
203 F.2d 706. 

21. N.C.—Medlin v. Powell, 49 S.E. 
2d 618, 229 N.C. 323. 


22. Or.—Stamos v. Portland Elec- 
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amounting to the general issue.®^ A general de¬ 
nial, however, is not ousted by a special plea that 
the sole proximate cause of the injury was the neg¬ 
ligence of a third person.^^ The fact that a co¬ 
defendant was an independent contractor may be 
shown under a general denial and need not be spe¬ 
cially set up;2^ and this is also true of a defense 
that the injuries were due to the negligence of a 
third person unknown to defendant-^® 

Unavoidable accidents It has been held that, as 
a matter of pleading, the claim that the accident was 
unavoidable is never legitimately an affirmative de¬ 
fense,-^ but its whole purpose has been served if 
the denials in the answer adequately respond to the 
charges made.^S Thus, ordinarily, unavoidable ac¬ 
cident need not be specially pleaded,^9 since the de¬ 
fense is available under a general denial^O if raised 
by the evidence.^^ On the other hand, it has also 
been held that, in order to invoke the defense of un¬ 
avoidable accident, defendant must admit the acci¬ 
dent in question, and aver that neither party was 
negligent in any respect.^- 


§ 198. - Contributory Negligence 

a. Nature and effect of plea 

b. Necessity of special plea 

c. Plea of contributory negligence and 

general denial 

d. Sufficiency of allegation of contribu¬ 

tory negligence 

e. Particular applications 

a. Nature and Effect of Plea 

A plea of contributory negligence Is In the nature 
of a plea of confession or avoidance which implies the 
existence of negligence on the part of the defendant 
and seeks to avoid it by showing that the plaintiff's own 
negligence caused the injury; such a plea can be inter¬ 
posed only to a complaint alleging simple negligence. 

A plea of contributory negligence, except where 
it is accompanied by a general denial, is in the na¬ 
ture of a plea of confession and avoidance, which 
implies, or is predicated on, the existence of negli¬ 
gence on the part of defendant and seeks to avoid 
it by showdng that plaintiff’s own negligence con¬ 
tributed to his injury it implies that a cause of 
action would exist in plaintiff’s favor but for the 


trie Power Co., 274 P. 915, 12S Or. 
310. 

45 C.J. P 1114 note 55. 

Plea in confession and avoidance 
is xumecessary on wliicli to invoke 
the doctrine of the last clear chance. 
—^Mosso V. B. H. Stanton Co., 134 P. 
941, 75 Wash. 220. 

Sole cause issue 

Mo.—Long V. Mild, 14$ S.W.2d 853, 
347 Mo. 1002. 

Ohio.—Babcock v. Prudential Ins. Co. 
of America, App., 60 N.E.2d 495. 

23. Vt.—Kimball v. Boston, etc., R. 
Co., 55 Vt. 95. 

46 C.J. p 1114 note 66. 

24. Ga.—Russell v. Bayne, 163 S.B 
290, 45 Ga.App. 55. 

25. Iowa.—Overhouser v. American 
Cereal Co., 105 N.W. 113, 128 Iowa 
5S0. 

26. Ohio.—Miller v. City of Dayton, 
41 N.E.2d 728, 70 Ohio App. 173. 

27. Cal.—Jolley v. Clemens, 82 P.2d 
51, 28 Cal.App.2d 55. 

An averment in the answer, in a 
negligence action, that the accident 
was the result of an unavoidable ac¬ 
cident amounts to no more than a 
denial that any negligence on de¬ 
fendant's part proximately caused 
the injury, plus a gratuitous aver¬ 
ment, wholly unnecessary to the de¬ 
fense, to the effect that the injured 
person also was free from negligence 
proximately causing the collision.— 
Jolley V. Clemens, supra. 

28. Cal.—Jolley v. Clemens, supra. 
Denial of negHgence 

An averment in an answer in a 


negligence action that the accident 
involved was an inevitable one so 
far as the defendant was concerned, 
although affirmative in form, is in 
substance a mere denial that there 
was any negligence on defendant's 
part proximately causing the acci¬ 
dent.—Jolley v. Clemens, supra. 

29- Cal.—Lotta v. City of Oakland, 
154 P.2d 25, 67 Cal.App.2d 411. 

Or.—Stamos v. Portland Electric 
Power Co., 274 P. 915, 128 Or. 310. 
Tex.—^Alagood v. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056, er¬ 
ror dismissed, judgment correct. 
Special defense or general denial 
Defense of unavoidable accident 
may be raised by special defense, or 
under a general denial of negligence 
without a special plea to that effect. 
—^Keating v. Eumwalt, Cal.App., 206 
P.2d 10. 

30. Cal.—^Keating v. Zumwalt, su¬ 
pra—^Jolley V. Clemens, 82 P.2d 
61, 28 Cal.App.2d 55. 

Or.—Stamos v. Portland Electric 
Power Co., 274 F. 915, 128 Or. 310. 

31, Tex.—^Airline Motor Coaches v. 
Fields, 166 S.W.2d 917, 140 Tex. 
221—Greer v. Thaman, Com.App., 
55 S.W.2d 519. 

Wash.—Hardman v. Tounkers, 131 P. 
2d 177, 15 Wash.2d 483, 151 A.L.R. 
868 . 

AJ^rznative defense 

Defense of unavoidable accident 
was a matter of “avoidance'' or an 
“affirmative defense" within meaning 
of Rule of Civil Procedure requiring 
that an avoidance or affirmative de- 
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fense be affirmatively pleaded, unless 
raised by evidence.—City of Coleman 
V. Smith, Tex.Civ.App., 168 S.W.2d 
937—City of Coleman v. Kenley, Tex. 
Civ.App., 168 S.W.2d 926. 

32. Ohio.—Uncapher v. Baltimore & 
O. R. Co., 188 K.E, 553, 127 Ohio 
St. 351. 

33, Ala—Louisville & N. R. Co. v. 
Stanley, 167 So. 741, 27 AlaApp. 
168, reversed on other grounds 167 
So. 745, 232 Ala 273. 

Cal.—Brooks v. City of Monterey, 
290 P. 540, 106 Cal.App. 649. 

Fla.—Shayne v. Saunders, 176 So. 
495, 129 Fla. 355—Dupuis v. Hei- 
der, 152 So. 659, 113 Fla. 679. 

La.—Oliphant v. Town of Lake Prov¬ 
idence, App., 193 So. 516, conform¬ 
ing to answers to certified ques¬ 
tions, 192 So. 95, 193 La. 675— 
Saks V. Eichel, App., 167 So. 464. 
N.M.—Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 225, 
43 NM. 469—Bell v. Carter Tobac¬ 
co Co., 71 P.2d 683. 41 N.M. 513. 
S.C.—Lawrence v. Southern Ry., 167 
S.E. 839, 169 S.C. 1. 

Tex.—Corpus Juris cited In Small¬ 
wood V. Parr, Civ.App., 174 S.W.2d 
610, 619—^Vincent v. Johnson, Ci^>'. 
App., 117 •S.W.2d 135, error dis¬ 
missed. 

45 C.J. p 1114 note 63. 

Theory of -contributory negligence 
plea is that plaintiff cannot recover, 
even if defendant was negligent, if 
likewise guilty of negligence directly 
contributing to injury.—^Alexander v. 
Barnes Grocery Co., 7 S.W.2d 37ff, 
223 Mo.App. 1. 
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fact that his negligence cooperated with defend¬ 
ant's negligence to produce the injury.34 Howev¬ 
er, it is not a pure plea in confession and avoid¬ 
ance, 3 5 and it is not required that defendant shall 
expressly confess or admit his negligence in order 
to plead contributory negligence,^® and it has been 
held that a plea of contributory negligence is not 
an admission of defendant’s negligence so as to dis¬ 
pense with proof of such negligence.^^ Neverthe¬ 
less, there is authority that a plea of contributory 
negligence must, at least conditionally, admit the 
pleader’s negligence and avoid liability because of 
the other party’s concurring negligence.^^ Further¬ 
more, it has been held that a plea of contributory 
negligence alone necessarily assumes or admits neg¬ 
ligence on the part of defendant,^^ but amounts to 
a denial that such negligence was the proximate 
cause of the injury,or, as has been said, admits 
that there is an issue of negligence between defend¬ 
ant and plaintiff,^^ but does not operate as an ad¬ 
mission of the negligence charged in the com¬ 
plaint.'^^ 

When plea available. A plea charging contribu¬ 
tory negligence can be interposed only to a com¬ 
plaint or petition averring simple negligence and 
it is no answer to a complaint averring wantonness 
or willfulness on the part of defendant,and, if 
pleaded to such a complaint, the plea is bad on de¬ 
murrer.^® A plea of contributory negligence may 


be interposed to a count which charges negligence 
on the part of the person causing the injury after 
he became aware of the danger of the party in¬ 
jured and the sufficiency of a plea so interposed 
should be tested by demurrer,^7 and not by a motion 
to strike.'^® A plea of contributory negligence is 
not barred by pleading a violation of a statute not 
in effect at the time of the injury, where the violat¬ 
ed provisions were embodied in another statute ef¬ 
fective at the time of violation.'*^ 

b. Necessity of Special Plea 

(1) Majority rule 

(2) Minority rule 

(1) Majority Rule 

(a) In general 

(b) Where plaintiff negatives contribu¬ 

tory negligence 

(c) Where plaintiff discloses contribu¬ 

tory negligence 

(a) In General 

In a majority of jurisdictions the defense of contribu¬ 
tory negligence must be affirmatively pleaded, and, sub¬ 
ject to some exceptions, the defense, if not specially 
pleaded, is regarded as waived. 

In most jurisdictions, as a general rule, contribu¬ 
tory negligence is regarded as a special and affirma¬ 
tive defense, which in order to be available to de- 


34, Mo.—Ramp v. Metropolitan St, 
R, Co., 114 S.W. 59, 133 Mo.App. 
700. 

35. Cal.—Sheets v. Southern Pac. 
Co„ 292 P. 186, 212 Cal. 509—Mar- 
desich v. C- J. Hendry Co., 125 P. 
2d 59'5. 51 Cal.App.2d 567. 

45 C.J. p 1115 note 65. 

36, Cal.—Sheets v. Southern Pac. 
Co., 299 P. 71, 212 CaL 509—Mar- 
desich v. C. J. Hendry Co., 125 P. 
2d 595, 51 Cal.App.2d 567—Soares 
V. Barson, 55 P.2d 1283, 12 Cal.App. 
2d 582—Biddlecomb v. Haydon, 40 
P.2d 873, 4 ■Cal.App.2d 361—Friddle 
V. SoutTiern Pac. Co., 14 P.2d 568, 
126 Cal.App. 388—Hughes v. At¬ 
chison, T. & S. F. Ry. Co., 8 P.2d 
853, 121 CaJ.App. 271—^Brooks v. 
City of Monterey, 290 P. 540, 106 
Cal.App. 649. 

K.M.—Coa^iLS Juris quoted in. Crock¬ 
er V. Johnston, 95 P-2d 214, 226, 
43 ISr.M. 469. 

45 C.J. p 1114 notes 56, 69-71. 

37. Cal.—Sheets v. Southern Pac. 
Co., 292 P. 186, 212 Cal. 509— 
Friddle v. Southern Pac. Co., 14 P. 
2d 568, 126 Cal. 388—Biddlecomb v. 
Haydon, 40 P.2d 873, 4 Cal.App.2d 
361—^Hoffman V. Southern Pac. Co., 
258 P. 397, 84 Cal.App. 337. 

A plea of coxLtrilbutory negligeuce 
would not necessarily be an admis¬ 


sion of negligence on the part of de¬ 
fendant.—^Alexander v. Barnes Gro¬ 
cery Co., 7 S.W.2d 370, 223 Mo.App. 
1 . 

33, S.C.—Lawrence t. Southern Ry. 
—Carolina Division, 167 S.EJ. 839, 
169 S.C. 1. 

45 C.J. p 1114 note 67. 

39. Fla.—Shayne v. Saunders, 176 
So. 495, 129 Fla. 355—Dupuis v. 
Heider, 152 So. 659, 113 Fla. 679. 

Da.—^Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717. 

45 C.J. p 1114 note 69. 

Strictly construed, plea of con¬ 
tributory negligence, unless alleged 
alternatively, admits negligence.— 
Howard v. Rowan, La.App., 154 So. 
382. 

Por purpose of the plea 

Contributory negligence presup¬ 
poses negligence of defendant, and 
hence plea of contributory negligence 
does not present an issue unless de¬ 
fendant’s negligence be admitted or 
assumed for the purpose of the plea. 
—Crocker v. Johnston, 95 P.2d 214, 
43 N.M. 469. 

40. Mo.—Bowen v. Kansas City, 126 
S.W. 790, 140 Mo.App. 695. 

45 C.J. p 1115 note 70. 

Plea of coutrlTmtory negUgence 
means that defendant, not denying 
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his own negligence, asserts that neg¬ 
ligence of plaintiff contributed along 
with negligence of defendant to in¬ 
jury of plaintiff.—Florida Gravel Co. 
V. Davis, 170 So, 660, 126 Flau 64. 

41. La.—Bomar v. Louisiana, etc., 
R. Co., 9 So. 244, 42 Da.Ann. 1206. 

42. La.—Bomar v. Louisiana, etc., 
R. Co., supra. 

43. Ala.—Highland Ave., etc., R. Co. 
V. Robbins, 27 So. 422, 124 Ala. 
113, 82 Am.S.R. 153. 

45 C.J. p 1115 note 74. 

44. Ala.—Birmingham R., etc., Co. 
V. Jaffee, 45 So. 469, 154 Ala. 548, 

46 C.J. p 1115 note 75. 

Contributory negligence as not de¬ 
fense to willful or wanton negli¬ 
gence see supra § 131. 

45. Ala.—Smiley v. Keith, 57 So. 
127, 3 Ala.App. 354. 

45 C.J. p 1115 note 76. 

46. Ala.—Johnson v. Birmingham 
R., etc., Co., 43 So. 33, 149 Ala. 529 
—Louisville, etc., R. Co., v. Brown, 
25 So. 609, 121 Ala. 221. 

47. Ala.—Louisville, etc., R. Co. v. 
Brown, supra. 

48. Ala.—Louisville, etc., R. Co. v. 
Brown, supra. 

49. La.—^Hudson v* Provensano, 
Appw, 149 So. 240. 
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50, U*S.—Railway EIxp. Agency t. 
Mallory, C.C.A.Miss., 168 F.2d 426, 
certiorari denied 69 S.Ct. 48, 335 

U. S. 824, 93 L.IEd.-^Rubin v, 

Schupp. C.C.A.Cal.. 127 F.2d 625. 

Ala.—Louisville & N. R. Co. v. Mad¬ 
dox, 183 So. 849, 236 Ala. 694, 118 
A.L.R. 1318—Birmingham Electric 
Co. V. Jones, 176 So. 203, 234 Ala. 
500—Pollard v. Rogers, 173 So. 8SI, 
234 Ala. 92—Britling Cafeteria Co. 

V. Irwin, 159 So. 228. 229 Ala. 687 
—Byars v. Hollimon, 153 So. 74S, 
22S Ala. 494—Mobile Light & R. 
R. Co. V. Forcheimer, 127 So. 825, 
221 Ala, 139—Hovater v. Franklin 
County, 116 So. 526, 217 Ala. 439— 
Corsbie v. Poore, 19S So. 2CS, 29 
Ala.App. 4S7, certiorari denied 198 

50. 272, 240 Ala. 207. 

Alaska.—Garrison v. Daxon, 7 Alaska 
170. 

Ariz.—Lutfy v. Lockhart, 295 P. 975, 
37 Ariz. 4SS—Mclver v. Allen, 262 
P. 5, 33 Ariz. 28. 

Cal.—Martinelli v. Poley, 292 P. 451, 
210 Cal- 450—Preston v. Hubbell, 
196 P.2d 113, 87 Cal.App.2d 53— 
Freeman v. Nickerson, 174 P.2d 
6SS, 77 Cal.App.2d 40—Swink v. 
Gardena Club, 151 P,2d 313, 65 Cal. 
App.2d 674—Conroy v. Perez, 148 
P.2d 6S0, 64 Cal.App.2d 217—Stone- 
burner V. Richfield Oil Co. of Cali¬ 
fornia, 5 P.2d 436, 118 Cal.App. 449 
—Enos V. Norton, 292 P. 276, 109 
Cal.App. 19—Brooks v. City of 
Monterey, 290 P. 540, 106 Cal.App. 
649. 

Colo.—Bragdon v. Hexter, 282 P. 568, 
86 Colo. 435. 

Conn.—Malone v. Santora, 64 A.2d 

51, 135 Conn. 286. 

B.C.—Gittleson v. Robinson, Mun. 
App., 61 A.2d 635. 

Fla.—Clin© v. Powell, 192 So. 628, 
141 Fla. 119—^Dunn Bus Service v. 
McKinley, 178 So. 865, 130 Fla. 778 
—Atlantic Coast Line R. Co. v. 
Britton, 146 So. 842, 109 Fla. 212— 
L. B. McLeod Const. Co. v. Cooper, 
134 So. 224, 101 Fla. 441—City of 
Jacksonville Beach v. Jones, 133 
So. 562, 101 Fla. 96, followed in 
City of Jacksonville Beach v- Kel¬ 
ler, 135 So. 530, 102 Fla. 273. 

Ga.—^Universal Credit Co., for Use of 
Lewallen v. Service Fire Ins. Co. 
of New York, 25 S.E.2d 526, 69 Ga. 
App. 357—^Western & Atlantic R. 
R. Co. V. Mathis, 10 S.E.2d 457, 63 
Ga.App. 172— Corpus Juris cited in 
McCrackin v. McKinney, 183 S.E. 
831, 832, 52 Ga-App. 519—Watts v. 
Colonial Stages Co., 163 S.E. 523, 
45 Ga.App. 116. 

Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Kan.—Henderson v. National Mut. 
Cas. Co., 187 P.2d 508, 164 Kan- 
109—Leabo V. Willett, 175 P.2d 109, 
162 Kan. 236. 

La.—^French v. T. S. C. Motor,Freight 


Lines, App., 39 So.2d 363—Howard 
v. Great Am. Indem. Co., App., 36 
So.2d 881, reargument amended, 
rehearing denied 37 So.2d 463—In¬ 
ternational Paper Co. v. Arkansas 
& L. M. Ry. Co., App., 35 So.2d 769 
—Tornabene v. Rau, App., 34 So. 
2d 655—Randazzo v. Meraux, App., 
27 So.2d 740—Bonvillain v. Realty 
Operators, App., 26 So.2d 25—^Nezat 

V. General Outdoor Advertising 
Co., App., 24 So.2d 482—^Hutto v. 
Arbour, App., 4 So.2d 84—Folse v. 
Flynn, App., 200 So. 160—Hamburg 
v. Standard Oil Co. of Louisiana, 
App., 199 So. 411—Oliphant v. 
Town of Lake Providence, App., 
193 So. 516—^Althans v. Toye Bros. 
Yellow Cab Co., App., 191 So- 717— 
Balsamo v. Hall, App., 170 So. 402 
—Roy V. Yarborough, App., 167 So. 
883—Saks v. Eichel, App., 167 So. 
464—Stokes v. Big Chain Stores, 
App., 159 So- 125—Meredith v. 
Kidd, App., 147 So. 539-—Baden v. 
Globe Indemnity Co., App., 145 So. 
53, reheard 146 So. 784—Chanson v. 
Morgan’s Louisiana & T. R. & S. 
S. Co., 136 So. 647. 18 La.App. 602 
—Gauvereau v. Checker Cab Co., 
131 So. 590, 14 La.App. 448. 

Mass.—Collins v. Croteau, 77 N.E.2d 
305, 322 Mass. 291—Sadak v. Tuck¬ 
er, 37 N.E.2d 495, 310 Mass. 153— 
Joyce V. New York, N. H. & H. R. 
Co., 17 N.E.2d 189, 301 Mass. 361. 
Mo.—Gerber v. Schutte Inv. Co., 194 
S.W.2d 25, 354 Mo. 1246—Lanio v. 
Kansas City Public Service Co., 162 
S.W.2d 862—Rentfrow v. Thpmp- 
son, 156 S.W.2d 700, 348 Mo. 970— 
Arnold v- May Department Stores 
Co., 85 S.W.2d 748, 337 Mo. 727— 
Schide v. Gottschick, 43 S.W.2d 
777, 329 Mo. 64—^Neal v. Curtis & 
Co. Mfg. Co., 41 S.W.2d 543, 328 Mo. 
389—corpus Juris cited in Klein- 
lein V. Foskin, 13 'S.W.2d 648, 654, 
321 Mo. 887—Hale v. Kansas City, 
Mo., 187 S.W.2d 31, 239 Mo.App. 12 
—Capps V. Beene, App., 162 S.W.2d 
80—Dirickson v. Thompson, App., 
120 S.W.2d 198—Setzer v. Ulrich, 
App., 90 S.W.2d 164—Smith v. 
Sears Roebuck & Co., App., 84 S. 

W. 2d 414—Schlu© v. Missouri Pa¬ 
cific Transp. Co., App., 62 S.W.2d 
934—Gregory v. Jenkins, App., 43 
S.W.2d 877. 

Mont.—McCartan v. Park Butte Thea¬ 
ter Co., 62 P.2d 338, 103 Mont 342 
—Toole V. Pauline Parisian Dye 
House, 39 P.2d 965, 98 Mont 191— 
Gohn V. Butte Hotel Co., 295 P, 262, 
88 Mont- 599—Olson v. City of 
Butte, 283 P. 222, 86 Mont 240, 70 
A.L.R. 1352—^Mihelich v. Butte 
Electric Ry, Co., 281 P. 540, 86 
Mont. 604. 

Neb,—Tempel v. Proffitt, 240 N.W. 
285, 122 Neb. 249. 

Nev.—^Wells, Inc. v. Shoemake, 177 
P.2d 451, 64 Nev. 67—City of Las 
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Vegas V. Schultz, 83 P.2d 1040, 59 
Nev. 1. 

N.J.—Dragan v. Grossman, 182 A. 
848, 116 N.J.Law 182, affirmed 187 
A. 373, 117 N.J.Law 147—Campbell 
V. Pure Oil Co., 194 A. 873, 15 N.J. 
Misc. 723. 

N.M.—George v. Jensen, 166 P.2d 129, 
49 N.M. 410—Crocker v. Johnston, 
95 P.2d 214, 43 N.M. 469. 

N.C.—Oalrymple v. Sinkoe, 53 S.E.2d 
437, 230 N.C. 453—Wall v. Bain, 23 
S.E.2d 330, 222 N.C. 376—Ramsey 
V. Nash Furniture Co., 183 S.E. 
536, 209 N.C. 165—Farrell v. Thom¬ 
as & Howard Co., 169 S.E. 224, 204 
N.C. 631. 

N.D.—Ignatowich v. McLaughlin, 262 
N.W. 352, 66 N.D. 132. 

Okl.—G. A. Nichols Co. v. Lockhart, 
129 P.2d 599, 191 Okl. 296—Cities 
Service Oil Co. v. Jamison, 117 P.2d 
, 776, 189 Okl. 445. 

Or.—^Waller v. Hill, 190 P.2d 147, 183 
Or. 53—Flatman v. Lulay Bros. 
Lumber Co., 164 P.2d 635, 175 Or. 
495—Carstens Packing Co. v. 

Southern Pac. Co., 292 P. 89, 134 
Or. 53—Reed v. Rosenthal, 276 P. 
684, 129 Or. 203, 63 A.L.R. 1071. 

S.C.—Lawrence v. Southern Ry.— 
Carolina Division, 167 S.E. 839, 169 
S.C. 1. 

S.D.—Corpus Juris cited iu Descom- 
baz V. Klock, 240 N.W. 495, 496, 
59 S.D. 461. 

Tex.—Liner v. United States Torpedo 
Co., Com.App., 12 S.W.2d 552— 
Hicks V. Brown, Civ.App., 128 S.W. 
2d 884, modified on other grounds 
151 S.W.2d 790, 136 Tex. 399—Cor¬ 
pus Juris quoted in Wright v. Mc¬ 
Coy, Civ.App., 110 S..W.2d 223, 226 
—Crim V. Hunter, Civ.App., 97 S.W. 
2d 979, error dismissed—Leonard 
Bros. V. Zachary, Civ.App., 94 S.W. 
2d 609—^Northcntt v. Magnolia Pet 
Co., Civ.App., 90 S.W.2d 632, error 
refused—^Dunn v. Texas Coca-Cola 
Bottling Co., Civ.App., 84 S.W.2d 
545, error dismissed—Texas Pacific 
Coal & Oil Co. V. Robertson, Civ. 
App., 39 S.W.2d 912, reversed on 
other grounds 79 S.W.2d 830, 125 
Tex. 4, 98 A.L.R. 262. 

Utah.—Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 25—corpus 

Juris cited in Jensen v. Logan 
City, 57 P.2d 708, 716, 89 Utah 347 
—Miller v. Southern Pac. Co., 21 
P.2d 865, 82 Utah 46, certiorari 

denied Southern Pac. Co. v. Miller, 
54 S.Ct 207, 290 U.S. 697, 78 L.Ed. 
600. 

Wash.—Eiban v. Widsteen, 198 P.3d 
667—Hart v. Clapp, 64 P.2d 1012, 
185 Wash. 362—Gillum v. Pacific 
Coast R. Co., 279 P. 114, 162 Wash. 
667. 

45 C.J. p 1116 note 81. 

In action for Wrongful death see 
Death § 76 a. 

Issues raised by, and evidcjiice admis- 
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not specially pleaded, is regarded as waived,and 
cannot be taken advantage of by demurrer to the 
evidence, 52 unless the complaint alleges freedom 
from contributory negligence or plaintiff’s case 
tends to show such negligence, as considered infra 
subdivisions b (1) (b), (c) of this section. 

On the other hand, the failure specially to plead 
contributory negligence may be waived by litigating 
the issue without such a plea,53 or may be cured by 
the admission, without objection, of evidence show¬ 
ing contributory negligence.54 It has also been held 
that contributory negligence, although an affirma¬ 
tive defense, need not always be specially pleaded 
in the answer,55 at least where plaintiff permits 
contributory negligence to be shown under other 
pleas,53 and that, if the pleadings taken together 
raise the issue, although irregularly, it is sufficient 
to admit evidence thereon, as discussed infra § 201. 

Comparative negligence. Under the statutory 
comparative negligence rule as it exists in some ju¬ 
risdictions, if plaintiff’s own act alone caused the 
injury or damage complained of, it may be shown 
under the general issue and need not be specially 
pleaded ;57 but where such act merely constituted 


contributory negligence it must be specially pleaded 
in order to be relied on as a defense.53 Under this 
rule an answer or plea setting up contributory neg¬ 
ligence constitutes an admission that plaintiff is en¬ 
titled to some recovery ;53 and a plea setting up 
contributory negligence as a complete defense is 
subject to demurrer.50 

Where the action is against coedefendants one 
of whom specially pleads contributory negligence 
and the other does not, such defense is available 
only to the one who pleads it.^t 

(b) Where Plaintiff Negatives Contributory 
Negligence 

In some jurisdictions, but not in others, the defendant 
must specially plead contributory negligence notwith¬ 
standing the complaint alleges that the plaintiff was free 
from fault. 

In some jurisdictions defendant must specially 
plead contributory negligence notwithstanding the 
complaint alleges that plaintiff was free from 
fault.52 In other jurisdictions, however, where 
plaintiff makes such an allegation and defendant 
specifically denies it, no further pleading is neces- 
sary,53 especially where the reply denies that plain- 


sible under, pleadingrs grenerally 
see infra § 201. 

Negativingr contributory negligence 
in declaration or complaint see 
supra § 194. 

Plea of contributory negligence with 
general denial see infra subsection 
c of this section. 

Basis and purpose of role 

(1) Rule that contributory negli¬ 
gence will not be available to defend¬ 
ant as a defense unless alleged in 
the answer is based on presumption 
that every person obeys the law.— 
Westberg v. Willde, 94 P.2d 590, 14 
CaL2d 360. 

(2) The purpose of requirement 
that contributory negligence be spe¬ 
cially pleaded by defendant is to ap¬ 
prise plaintiff of defendant's purpose 
to rely upon that defense and to en¬ 
able him to prepare to meet it.— 
Wright V. McCoy, Tex.Civ-App., 110 
S.W.2d 223, 

Flea of estoppel 

In action for injuries sustained by 
plaintiff when hoist he was using to 
unload sugar cane broke, brought 
against company which purchased 
the sugar cane and allegedly had con¬ 
trol of the hoist, a plea of estoppel 
based on warning which plaintiff had 
allegedly been given by a person 
who was working around the hoist 
was nothing more than a plea of con¬ 
tributory negligence and oould not 
be considered where it was not spe¬ 
cially pleaded.—Bonvillain v. Realty 
Operators, Iia.App., 26 So.2d 26. 


Counts in case and trespass 

Under a statute providing that, 
where counts in case and trespass 
are joined, the pleadings must con¬ 
form to those in trespass, where 
counts in case and trespass are 
joined in an action to recover for 
personal injuries defendant must 
plead contributory negligence spe¬ 
cially in order to avail himself of 
such defense.—Canadian Pac. R. Co. 
V. Claris, Vt., 73 P. 76, 74 F. 362, 20 
C.C.A. 447. 

Written statement 
Under some statutes the rules of 
law relative to contributory negli¬ 
gence do not apply unless defendant 
files a written statement before the 
trial begins, or plaintiff's evidence 
discloses contributory negligence.— 
Majestic Steam Laundry v. Puckett, 
171 S.E. 491, 161 Va. 624 —iS C.J. p 
1116 note 81 [dj. 

51- Ala.—^Louisville & N. R. Co. v. 
Maddox, 183 So. 849, 236 Ala. 594, 
118 A.L.R. 1318. 

N.C.—Ramsey v. Nash Furniture Co., 
183 S.E, 536, 209 N.C. 165. 

45 C.J. p 1116 note 83. 

52. Mo.—Stewart v. Quincy, etc., R. 
Co., 126 S.W. 1003, 142 Mo.App. 
322. 

53. N.M.—George v. Jensen, 166 P. 
2d 129, 49 ISr.M. 410. 

54. Cal.—^Moeller v. Packard, 261 P. 
315, 86 CaLApp. 459. 

La.—^Randazzo v. Meraux, App., 27 
So.2d 740. 


55. Colo.—Hicks v. Cramer, 277 P. 
299, 85 Colo. 409. 

N.J.—Uampbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

5S. Fla.—City of Jacksonville Beach 
V. Jones, 133 So. 562, 101 Fla. 96, 
followed in City of Jacksonville 
Beach v. Keller, 135 So. 530, 102 
Fla. 273. 

57. Fla.—Atlantic Coast Line R. Co. 
V. Shouse, 91 So. 90. 83 Fla. 156. 

45 C.J. p 1116 note 91. 

Sufficiency of allegation of plaintiff’s 
negligence as sole cause of injury 
see infra subdivision d (4) of this 
section. 

58. Fla.—Tampa, etc., R. Co. v. 
Lynch, 108 So. 560, 91 Fla. 375. 

45 C.J. p 1117 note 92. 

59. Ariz.—^Arizona Eastern R. Co. v. 
Bryan, 157 P. 375, 18 Ariz. 106. 

45 C.J. p 1117 note 93. 

60. Ala.—Caine v. St. Louis, etc., R. 
Co., 95 So. 876, 209 Ala. 181, 32 
A.L.R. 793. 

45 aj. p 1117 note 94. 

Under Federal Employers’ Liability 
Act see Master and Servant § 494 c. 

61. Cal.—^Kirk v. Santa Barbara Ice 
Co., 108 P. 509, 157 Cal. 591. 

62. Ohio.—Cincinnati Tract. Co. v. 
Forrest, 75 N.E. 818, 73 Ohio St 1. 

45 C.J. p 1117 note 96. 

63. N.J.— Corpus Juris cited in De- 
voe V. Delaware, L. & W. R. Co., 
169 A. 637, 112 N.J.Law 35. 

46 C.J. p 1117 note 97. 
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tiffs injuries were the result of his own negli¬ 
gence and it has been held that evidence of con¬ 
tributory negligence introduced without objection 
under a general denial of a complaint which alleges 
want of contributory negligence will be treated on 
appeal as properly admitted, for, while such denial 
is objectionable, it must be held sufficient unless 
objection is made in the trial court. 

(c) Where Plaintiff Discloses Contributory 
Negligence 

Subject to some limitations, contributory negligence 
may be availed of without a special piea when it appears 
from the plaintiff's own showing, either in pleading or 
proof, that his own negligence contributed to the injury. 


The general rule requiring contributory negli¬ 
gence to be specially pleaded does not apply when 
contributory negligence is established as a matter 
of law.66 Such negligence may be availed of as a 
defense without a special plea thereof, where the 
fact of such negligence is disclosed or put in issue 
by the allegations of the complaint,^^ which case 
the question of contributory negligence may be 
raised by demurrer to the complaint.®^ Likewise, 
where plaintiff's own evidence clearly discloses con¬ 
tributory negligence on his part, it operates to de¬ 
feat his case, and may be availed of as a defense, 
without a special plea thereof,^9 Jn which case the 


64. Okl.—^Pioneer Tel., etc., Co. v. 
Kophart, 155 P. 356, 69 Okl. 265. 

Replication or reply generally see in¬ 
fra § 199. 

65. Colo.—Denver, etc., R. Co. v. 
Smock, 48 P. 681, 23 Cola. 456. 

Minn.—Woodruff v. Bearman Fruit 
Co., 121 N.W. 426, 108 Minn. 118. 

68. Mo.—Cash V. Sonken-Galamba 
Co., 17 S.W.2d 927, 322 Mo. 349— 
Epstein v. Kansas City Public 
Service Co., App., 78 S.W.2d 534. 

67. Cal.—Enos v. Norton, 292 P. 276, 
109 Cal.App. 19—Gundry v. Atchi¬ 
son, T. & S. F. Ry. Co., 286 P. 718, 
104 Cal.App. 753. 

Fla.—Cline v. Powell, 192 So. 628, 141 
Fla. 119. 

Ga.—^Western Atlantic R. R. Co. v. 
Mathis, 10 S.B.2d 457, 63 Ga.App. 
172—^Watts V. Colonial Stages Co., 
163 S.E. 523, 45 Ga.App. 115. 

Idaho.—Pipher v. Carpenter, 7 P.2d 
689, 61 Idaho 648. 

Kan.—^Henderson v. National Mut. 
Cas. Co,, 187 P.2d 508, 164 Kan. 
109. 

Mont.—^Mihelich v. Butte Electric 
Ry. Co., 281 P. 540, 85 Mont. 604. 

N.J.—Corpus Juris cite^i in De Voe 
V. Delaware L. & R. Co., 169 A. 
637, 112 N.J.Law 35. 

N.C.—Ramsey v. Nash Furniture Co., 
183 S.E. 636, 209 N.C. 165. 

Or.—Corpus J'urls q.uoted In Flat- 
man V. Lulay Bros, Dumber Co., 
154 P.2d 635. 537. 175 Or. 495. 

Tex-—Continental Oil Co. v. Barnes, 
Civ.App., 97 S.W.2d 494, error re¬ 
fused—Corpus Juris cited in Texas 
Pacific Coal & Oil Co. v. Robertson, 
Civ.App., 39 S.W.2d 912, 914, re¬ 
versed on othet grounds 79 S.W-2d 
830, 125 Tex. 4, 98 A.D.R. 262. 

^ 45 C.J. p 1117 note 2. 

68. Kan.—^Henderson v. National 
Mut. Cas. Co., 187 P.2d 508, 164 
Kan. 109—^Atherton v. Goodwin, 
180 P.2d 296, 163 Kan. 22. 

Mont.—Corpus Juris cited in Maring 
V. City of Billings, 142 P.2d 361. 
362, 115 Mont. 249. 

N.T.—^Mangan v. Hudson River Tel. 
Co., 100 N.Y.S. 639, 50 Misc, 388. 


Or.—Corpus Juris quoted iu Flatman 
v. Du lay Bros. Dumber Co., 154 P. 
2d 535, 537, 175 Or. 495. 

Rzeeption of no cause of action 
Da.—Douisiana Power & Dight Co. 
V. Saia, 177 So. 238, 188 La. 358— 
Wilcox V. Dehman, App., 12 So.2d 
641—Odum V. Newstadt's Shoe 
Stores, App., 194 So. 81. 

On face of complaint 

(1) Contributory negligence cannot 
be set up by demurrer unless alle¬ 
gations of declaration are sufficient 
on face thereof to show contributory 
negligence.—Cline v. Powell, 192 So. 
628, 141 Fla. 119. 

(2) Only where on the face of the 
complaint itself the contributory 
negligence of plaintiff is patent and 
unquestionable will the court allow 
advantage to he taken thereof in¬ 
stead of by answer as required by 
statute.—^Ramsey v. Nash Furniture 
Co.. 183 S.E. 536, 209 N.C. 165. 

69. U.S.—Cook Paint & Varnish Co. 
V. Hickling, C.C.A.Neb., 76 F.2d 718 
—Shipley v. Komer, D.C.Fla., 60 F. 
Supp. 551, affirmed C.C.A., 154 F. 
2d 861. 

Ariz.—^Mclver v. Allen, 262 P. 5, 33 
Ariz. 28. 

Cal.—Curtis v. Kastner, 30 P.2d 26, 
220 Cal. 185—^Mautino v. Sutter 
Hospital Ass'n, 296 P. 76, 211 Cal. 
556—Martinelli v, Poley, 292 P. 
451, 210 Cal. 450—Swink v. Gar¬ 
dena Club. 151 P.2d 313, 65 Cal. 
App.2d 674—O’Dea v. Deland, 52 
P.2d 510, 10 Cal.App.2d 551—Buck¬ 
ingham V. San Joaquin Cotton Oil 
Co., 16 P.2d 807, 128 Cal.App. 94— 
Queirolo v. Pacific Gas & Electric 
Co., 300 P. 487, 114 Cal.App. 610— 
Enos v. Norton, 292 P. 276, 109 Cal. 
App. 19—Gundry v. Atchison, T. & 
S. F. Ry. Co., 286 P. 718, 104 Cal- 
App. 753. 

D.C.— Corpus Juris cited in J. Maury 
Dove Co. V. Cook, 32 P.2d 957, 958, 
59 App.D.C, 61. 

Fla.—Dunn Bus Service v. McKinley, 
178 So. 865, 130 Fla. 778—Atlantic 
Coast Dine R. Co. v. Webb, 150 So. 
741, 112 Fla. 449. 

926 


Ga. —Corpus Juris cited in McCrackin 

V. McKinney, 183 S.E. 831, 832, 62 
Ga.App. 619. 

Idaho.—Pipher v. Carpenter, 7 p.2d 
689, 51 Idaho 648— Corpus Juris 
cited in Magee v. Hargrove Motor 
Co., 296 P. 774, 776, 50 Idaho 442. 
Da.—Randazzo v. Meraux, App., 27 
So.2d 740. 

Minn.—Forseth v. Duluth-Superior 
Transit Co., 278 N.W. 904, 202 
Minn. 447. 

Mo.—Gerber v. Schutte Inv. Co., 194 
S.W.2d 25, 354 Mo. 1246—Danio v. 
Kansas City Public Service Co., 162 
S.W.2d 862—Mosely v. Sum, 130 S. 

W. 2d 465, 344 Mo. 969—Iman v. 

Walter Freund Bread Co., 58 S.W. 
2d 477, 332 Mo. 461—Cash v. Son¬ 
ken-Galamba Co-, 17 S.W*2d 927, 
322 Mo. 349—Kleinlein v. Foskin, 
13 S.W.2d 648, 321 Mo. 887—Hard- 
castle V. Pullman Co., 10 S.W.2d 
933, 320 Mo. 1239, followed in 

Hardcastle v. St. Douis-San Fran¬ 
cisco Ry. Co., 10 S.W.2d 935, 321 
Mo. 14—^Hale v. Kansas City, Mo., 
187 S.W.2d 31, 239 Mo. App. 12— 
Savona v. May Department Stores 
Co., App., 71 S.W.2d 157. 

Mont.—Olson v. City of Butte, 283 P. 

222, 86 Mont, 240, 70 A.D.R. 1352. 
Or.— Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co., 154 P. 
2d 535, 537, 176 Or. 495. 

S.D.—Descombaz v. Klock, 240 N.W. 
495, 69 S.D. 461. 

Tex.—Continental Oil Co. v. Barnes, 
Civ.App., 97 S.W.2d 494, error re¬ 
fused— Corpus Juris cited in Texas 
Pacific Coal & Oil Co. v. Robertson, 
Civ.App., 39 S.W.2d 912, 914, re¬ 
versed on other grounds 79 S.W. 
2d 830, 125 Tex. 4, 98 A.L.R. 262. 
Utah.—Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 25—Jensen v. 
Logan City, 57 P.2d 708, 89 Utah 
347. 

45 C.J. p 1117 note 4. 

Fact that evidence adduced by 
plaintiff raises a question of fact as 

to plaintiff’s contributory negligence, 
without establishing it as a matter 
of law, is not aul^&oient to permit 
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issue may be raised by a demurrer to tbe evidence, ^0 
or by a motion for a nonsuit or directed verdict 
based on such contributory negligence,or by a 
request to the court to charge on that issue,or 
in the argument to the jury.'^^ In order that de¬ 
fendant may rely on contributory negligence as a 
defense without pleading it, under this rule, plain¬ 
tiff’s evidence must clearly show such negligence as 
a matter of law,"^^ or, as otherwise stated, it must 
raise a presumption of such negligence it is not 
sufficient that plaintiff’s evidence merely tends to 
show that he was guilty of negligence,'^^ and defend¬ 
ant cannot introduce additional evidence to show 
such negligenceJ'^ Contributory negligence must 
appear in plaintiff’s evidence so clearly as to dis¬ 
prove the cause of action stated in the petition,’^^ 
and where it falls short of that, and remains a ques¬ 
tion of fact which may be decided either way, it 
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must be pleaded in order to be available as a de- 
fenseJ^ 

(2) Minority Rule 

In a few jurisdictions contributory negligence need not 
be specially pleaded. 

In a few jurisdictions, sometimes by virtue of 
statutory provisions, contributory negligence need 
not be specially pleaded,^® at least during the life¬ 
time of plaintiff,but is available as a defense un¬ 
der the general issue or general denial, as discussed 
infra § 201. 

c. Plea of Contributory Negligence and Gleneral 
Denial 

In some jurisdictions a general denial and a plea of 
contributory negligence do not constitute inconsistent de¬ 
fenses and may be pleaded separately in the same answer. 
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defendant who has not pleaded con¬ 
tributory negligence to rely thereon. 
—Flatman v. Lulay Bros. Lumber 
Co., 154 P.2d 535, 175 Or. 495. 
itednctioxi of damages 

In action against railroad for dam¬ 
age done by running of train, where 
evidence duly shows contributory 
negligence, whether pleaded or not 
damages should he appropriately re¬ 
duced.—Florida East Coast Ry. Co. 
V. Townsend, 140 So. 196, 104 Fla. 
362, modified on other grounds 143 
So. 445, 104 Fla. 362, and followed in 
Florida East Coast Ry. Co. v. Guil¬ 
ford, 140 So. 199, 104 Fla. 370, modi¬ 
fied on other grounds 143 So. 446, 104 
Fla. 370. 

70. Kan.—^Atherton v. Goodwin, 180 
P.2d 296, 163 Kan. 22. 

Mo.—Sprinkles v. Missouri Public 
Utilities Co., App., 183 S.W. 1072. 
Or.—Flatman v. Lulay Bros. Lumber 
Co., 154 P.2d 535, 537, 175 Or. 495. 

71. I>.C.— Corpus Juris cited in J. 
Maury Dove v. Cook, 32 F.2d 9*57, 
958, 59 App.D.C. 61. 

Idaho.—Magee v. Hargrove Motor 
Co., 296 P. 774, 50 Idaho 442. 

Or.—Corpus Juris atioted in Flatman 
V. Lulay Bros. Lumber Co., 154 P. 
2d 535, 537, 175 Or. 495. 

45 C.J. p 1118 note 6, 

72. Or.—Corpus Juris guoted in 
Flatman v, Lulay Bros, Lumber 
Co., 154 P.2d 535, 537, 175 Or. 495. 

45 C.J. p 1118 note 7. 

Instructions generally see infra §§ 
281-301. 

73. Nev.—^Konig v. Nevada-Califor- 
nia-Oregon R. Co., 135 P. 141, 36 
Nev. 181. 

Or.— Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co., 154 
P.2d 535, 537, 175 Or. 495. 

74. N.M.— Corpus Juris q.uoted In 
Crocker v. Johnston, 95 P.2d 214, 
218, 43 N.M. 469. 


Or.— Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co., 154 P. 
2d 535, 537, 175 Or. 495. 

45 C.J. p Ills note 9. 

Under a constitutional provision 
that the defense of contributory neg¬ 
ligence shall, in all cases whatsoever, 
be a question of fact and shall, at all 
times, be left to the jury, the rule 
does not obtain.—Mclver v. Allen, 
262 P. 5, 33 Ariz. 28. 

75. Mont.—^McCartan v. Park Butte 
Theatre Co., 62 P.2d 338, 103 Mont. 
382. 

N.M.— Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 218, 43 
N.M. 469. 

45 C.J. p 1118 note 10. 

76. N.M.— Corpus Juris quoted In 
Crocker v. Johnston, 95 P.2d 214, 
218, 43 N.M. 469. 

Or.—Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co., 154 
P.2d 535, 537, 175 Or. 495. 

Tex.—^Wright v. McCoy, Civ.App., 110 
S.W.2d 223—Corpus Juris cited in 
Dun V. Texas Coca-Cola Bottling 
Co., Civ.App., 84 S.W.2d 545, error 
dismissed. 

45 C.J. p 1118 note 11. 

77. D.C.—J- Maury Dove Co. v. 
Cook, 32 P.2d 957, 59 App.D.C. 61. 

Nev.—Konig v. Nevada-California- 
Oregon R. Co., 135 P. 141, 36 Nev. 
181. 

N.M.— Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 218, 
43 N.M. 469. 

Or.— Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co„ 154 P. 
2d 535, 537, 175 Or. 495. 

7a Mo.—State v. Hallen, 146 S.W. 

1171, 165 Mo.App. 422. 

N.M.— Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 218, 43 
N.M. 469. 

Or.—corpus Juris quoted in Flatman 
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V. Lulay Bros. Lumber Co., 154 P. 
2d 535, 637, 175 Or. 495. 

79. Mo.—State v. Hallen, 146 S.W. 
1171, 165 Mo.App. 422. 

N.M.—Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 218, 43 
N.M. 469. 

Or.—Corpus Juris quoted in Flatman 
V. Lulay Bros. Lumber Co., 154 P. 
2d 535, 537, 175 Or. 495. 

80. Me.—Cole v, Wilson, 143 A. 178, 
127 Me. 316. 

Wis.—^^Vrneson v. Buggs, 286 N.W. 

19, 231 Wis. 499. 

45 C.J. p 1118 note 15. 

In actions for wrongful death see 
Death § 76. 

Attempt to plead 

Contributory negligence as a de¬ 
fense can be shown under the gen¬ 
eral denial, but if defendant in fact 
attempts to plead it a motion to 
make more definite and certain will 
lie if it is not sufficiently specific.— 
McQuade v, Chicago & N. W. R. Co., 
32 N.W. 633, 68 Wis. 616. 

In personal injury action 

Ind.—Holt V, Basore, App., 77 N.E. 

2d 903. 

In Ohio 

(1) Contributory negligence need 
not be pleaded.—Gottesman v. City 
of Cleveland, 52 N.E.2d 644, 142 Ohio* 
St. 410—^Kirtland v. Devenny, 18 N, 
E.2d 421, 59 Ohio App. 387. 

(2) Some early decisions followed 
the majority rule that the duty to 
plead contributory negligence is on 
defendant.—Toledo, etc., R. Co. v. 
Flippen, 13 Ohio Cir.Ct., N.S., 125, 32 
Ohio Cir.Ct. 755, affirmed 99 N.E. 
1134, 86 Ohio St. 334—Cleveland, etc., 
R. Co. V. Tehan, 4 Ohio Cir.Ot„N.S., 
145, 26 Ohio Cir.Ct. 457^Nellis v. 
Cincinnati Tract. Co., 16 Ohio S- & C. 
P. 411, 3 Ohio N.P.. N.S., 527. 

81. Me.—Cole v, Wilson, 143 A. 178, 
127 Me. 316. 
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Under the code procedure which prevails in some 
jurisdictions, a general denial and plea of contribu¬ 
tory negligence do not constitute inconsistent de¬ 
fenses and may be pleaded in the same answer, 
provided they are set out as distinct and separate 
pleas, in different paragraphs.ss It has been held, 
however, that the pleading of contributory negli¬ 
gence after the usual denials of the allegations of 
the complaint, and immediately preceding the 
prayer, is subject to special demurrer but if 
plaintiff goes to trial on such pleading it is sufficient 
to sustain a motion for a nonsuit and judgment for 
defendant thereon,and it is error to compel de¬ 
fendant to elect between the general denial and such 
special plea.^® 

Such a plea of contributory negligence following 
a general denial does not constitute an admission or 
confession of negligence on the part of defendant,^7 
but is really hypothetical in effect it means mere¬ 
ly that, assuming negligence on the part of defend¬ 
ant, nevertheless plaintiff’s negligence united there¬ 
with to produce the injury,^9 or that plaintiff was 
guilty of negligence which contributed, not to any 
admitted negligence on the part of defendant, but 


to the accident which caused the injury and 
therefore such a plea is broad enough to admit evi¬ 
dence based on the theory of contributory negli¬ 
gence, as discussed infra § 201. 

d. Sufficiency of Allegation of Contributory 
Negligence 

(1) In general 

(2) General averment 

(3) Use of '‘negligent,” "negligently,” or 

equivalent terms 

(4) Plea that plaintiff’s negligence sole 

cause of injury 

(1) In General 

Fn most Jurisdictions a general statement of con¬ 
tributory negligence of the plaintiff is not sufficient, but 
the acts or omissions which constitute contributory neg¬ 
ligence must be set out. 

By the weight of authority, a mere general state¬ 
ment to the effect that the injury resulted from 
plaintiff’s contributory negligence is not sufficient 
where proper objection is made, but the acts or 
omissions which constitute the contributory negli¬ 
gence must be set out;^! and it has been held that 


82, U.S.—Corpus Juris cited In Bass 
V. Dehner, C.C.A.N.M., 103 F.2d 28, 
34, certiorari denied 60 S.Ct. 100, 
308 U.S. *580, 84 L.Ed. 486, rehear¬ 
ing' denied 60 S.Ct. 136, 308 U.S. 
635, 84 L.Ed. 528. 

Idaho-—^Naccarato v. Village of 
Priest River, 195 P.2d 370, 68 Idaho 
368—Rogers v. Davis, 228 P, 330, 
39 Idaho 209. 

Mo.—Corpus Juris cited in Kleinlein 
V. Foshin, 13 S.W.2d 648, 654, 321 
Mo. 887. 

N.M.—Corpus Juris cited in Crocker 
V. Johnston, 95 P.2d 214, 220, 225, 
43 N.M. 469. 

S.C.—MiUan v. Southern R. Co., 32 
S.E. 539, 54 S.C. 485. 

45 C.J. p 1118 note 21. 

83. U.S.—Corpus Juris cited in Bass 
V. Dehner, C.C.A.N.M., 103 F.2d 28, 
34, certiorari denied 60 S.Ct. 100, 
308 U.S. 580, 84 L.Ed. 486, rehear¬ 
ing denied 60 S.Ct. 136, 308 U.S. 
635, 84 L.Ed. 528. 

N.M.—Corpus Juris cited in Crocker 
V. Johnston, 95 P.2d 214, 220, 225, 
43 N.M. 469, 

45 C.J. p 1119 note 22. 

Special alternative av^eisuents 

(1) Where defendant primarily 
contends that he was free from fault, 
the only mode by which plea of con¬ 
tributory negligence can be urged 
with any degree of consistency is by 
special alternative averments.—^Al- 
thans V. Toye Bros. Yellow Cab Co., 
La.App„ 191 So. 717. 

(2) Where corporate defendant, in 
order to avoid liability for death of 


plaintiff's wife and injury to minor 
child, alleged that the wife and child 
were contributorily negligent, that 
automobile driver was not acting 
within scope of his duties and that 
automobile driver was not negligent, 
the only inconsistent defense which 
had to be pleaded in alternative to 
avoid admission of automobile driv¬ 
er's negligence and corporate defend¬ 
ant’s legal responsibility for driver’s 
acts was plea of contributory negli¬ 
gence.—^Kruckeberg v. Great Atlantic 
& Pacific Tea Co., La,App., 13 So. 
2d 747. 

84. Cal.—Griswold v. Pacific Elec¬ 
tric R, Co., 187 P. 65, 45 Cal.App. 
81. 

85. Cal.—Griswold v. Pacific Elec¬ 
tric R. Co., supra. 

86. Mo.—McDonald v. Central Illi¬ 
nois Constr. Co., 166 S.W. 1087, 183 
Mo.App. 415. 

87. Ga,—General Oil Co. v. Crowe, 
187 S.E. 221, 54 Ga.App. 139. 

N.M.—Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 225, 
43 N.M. 469. 

Wyo.—Corpus Juris cited in Stano- 
lind Oil & Gaa Co. v. Bunce, 62 P. 
2d 1297, 1301, 51 wryo. l. 

45 C.J. p 1119 note 26. 

Alternative plea 

Lessor sued for injuries to lessee, 
in. pleading contributory negligence, 
did not admit lessor's negligence 
where plea of contributory negli¬ 
gence was required to be considered 
as an alternative plea which need 
not be stated in the alternative if 
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' pleader has used such language as to 
clearly denote that he is pleading in 
the alternative.—^Dauterive v. Pan- 
American Life Ins. Co., La.App., 24 
So.2d 211. 

trader rule that confession and 
avoidance is an inseparable part of 
the plea of contributory negligence, 
the word “confession” means simply 
that defendant's negligence is as¬ 
sumed only for the purpose of the 
plea, not as an admission which 
would destroy the force of defend¬ 
ant’s general denial.—Crocker v. 
Johnston, 95 P.2d 214, 43 N.M. 469. 
No presumption of negligence 

Defendant’s answer specifically de¬ 
nying negligence, but stating that if 
defendant were found to be negli¬ 
gent then plaintiff was contributorily 
negligent and that' plaintiff's negli¬ 
gence was the proximate cause of 
plaintiff's injury, did not raise a pre¬ 
sumption of negligence against de¬ 
fendant.—Scarinzi v. Farkas, 75 N.E. 
2d 86, 80 Ohio App, 409. 

88. Wyo.—Stanolind Oil & Gas Co. 
V. Bunce, 62 P.2d 1297, 51 Wyo. 1. 

89. Wyo.—Stanolind Oil & Gas Co. 
V. Bunce, supra. 

45 C.J. p 1119 note 27. 

90. N.M.—Corpus Juris quoted iu 
Crocker v. Johnston, 95 P.2d 214, 
226, 43 N.M. 469. 

45 C.J. p 1119 note 28. 

91. Ala.—Corpus Juris cited in 

Francis v. Imperial Sanitary Laun¬ 
dry & Dry Co., 2 So.2d 388, 390, 
241 Ala. 327—^Smith ▼. Louisville 
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such negligence should be alleged in the same man¬ 
ner and with the same particularity as negligence 
that is alleged as a ground of recovery, ^2 ^nd in 
some jurisdictions this rule exists by virtue of stat- 
ute^2 or by rules of court.^^ 

The allegations necessary for such a plea cannot 
be determined by any fixed rule, but depend on the 
facts of each particular case but the facts stated 
must be such that the conclusion of negligence on 
the part of plaintiff follows as a matter of law^® 
or is reasonably suggested as an inference of 


fact;^*^ and they must show the particular contrib¬ 
utory negligence set up as a defense.^^ It is not 
necessary, however, to be so specific as to allege 
facts which are mere matters of evidence by which 
the negligent acts or omissions are to be proved^^ 
or to allege all the facts so specifically as to show 
that there was some way to avoid an injury.^ 

Nevertheless, it is not sufficient, under this rule, 
to allege the contributory negligence as a mere con¬ 
clusion, without a sufficient statement of the facts 
to support it,2 or to state facts from which such 


<& N. R. Co., 123 So. 57, 219 Ala. 
676. 

Cal.—Preston v. Hubbell, 196 P.2d 
113, 87 Cal.App.2d 53. 

Fla.— Corpus Juris cited iu L. B. Mc- 
LiOod Const. Co. v. Cooper, 134 So. 
224, 225, 101 Fla. 392. 

La.—Howard v. Great Am. Indem. 
Co., App., 36 So.2d 881, reargument 
amended, rehearing denied 37 So. 
2d 463—Martin v. Toye Bros. Yel¬ 
low Cab Co., App., 162 So. 257, re¬ 
heard 164 So. 175—McDonald v. 
Stellwagon, App., 140 So. 133, fol¬ 
lowed in McConnell v. Stellwagon, 
140 So. 138—Quatray v. Wicker, 
134 So. 313, 16 La.App. 515. 

Mo.—Schide v. Gottschick, 43 S,W.2d 
777, 329 Mo. 64. 

Or.—Waller v. Hill, 190 P.2d 147, 
183 Or. 53—Flatman v. Lulay Bros. 
Lumber Co., 154 P.2d 535, 175 Or. 
495—Riley v. Good, 18 P.2d 222, 
142 Or. 155. 

45 C.J. p 1121 note 61, 

Plea not commended 

As plea of contributory negligence, 
allegation that plaintiff's negligence 
proximately caused and contributed 
to injuries is not to be commended. 
—Salvo V. Market St. Ry. Co., 2 P.2d 
586, 116 Cal.App. 339. 

Pleas held sufficient 
Ala.—Francis v. Imperial Sanitary 
Laundry & Dry Co., 2 So.2d 388, 
241 Ala. 327—Smith v. Louisville 
& N. R. Co., 94 So. 489, 208 Ala. 
440—^Rothrock v. Alabama Great 
Southern R. Co., 78 So. 84, 201 Ala. 
308—Mobile Electric Co. v. Sanges, 
53 So, 176, 169 Ala. 341, Ann.Cas. 
1912B, 461. 

Cal.—Farmer v. Envoy Petroleum 
Co., 49 P.2d 291, 9 Cal.App.2d 210. 
Mo.—Bird v. St. Louis-San Francisco 
Ry. Co., 78 S.W.2d 389, 336 Mo. 316. 

45 C.J. p 1121 note 61 [b], £c]. 

Pleas held iusufELcieut 
Ala.—Townsend v. Adair, 134 So. 
637, 223 Ala. 150. 

La.—Meyer v. Rein, App., 18 So.2d 
69—Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717. 

Mo. —Schlue V. Missouri Pacific 
Trans. Co., App., 62 S.W.2d 934. 
Tex.—^Montgomery Ward & Co. v. 
Newman, Civ.App., 181 S.W.2d 613. 

46 C.J. p 1121 note 61 [d], 
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92. Mont.—^Mihelich v. Butte Elec¬ 
tric Ry. Co., 281 P. 540, 85 Mont. 
604—Bums v. Eminger, 276 P. 437, 
84 Mont. 397. 

Nev.—^W’^ells, Inc., v. Shoemake, 177 
P.2d 451, 64 Nev. 57. 

45 C.J. p 1120 note 41. 

Same degree of certainty 
La.—Roy v. Yarborough, App., 167 
So. 883. 

Burden is on defendant of properly 
alleging the defense of contributory 
negligence.—C. W. Zaring & Co. v. 
Dennis, 19 So.2d 701, 155 Fla. 150. 

Mo.—State ex rel. Shell Petro¬ 
leum Corporation v. Hostetter, 156 
S,W.2d 673, 348 Mo. 841. 

45 C.J. p 1120 note 42. 

94. In Alabama 

(1) Purpose of court rule regard¬ 
ing pleading of contributory negli¬ 
gence was to relax requirement of 
rule of particularity and to substi¬ 
tute therefor more liberal rule ap¬ 
plicable to pleading cause of action 
for personal injury in complaint 
based on negligence.—^Pankey v. City 
of Mobile, 35 So.2d 497, 250 Ala. 
566. 

(2) Under court rule, plea of con¬ 
tributory negligence must aver facts 
imposing on plaintiff duty to defend¬ 
ant followed by general averment 
of negligence on part of plaintiff and 
that such, negligence contributed to 
the injury.—Pankey v. City of Mo¬ 
bile, supra. 

(3) Plea of contributory negli¬ 
gence is sufficient if it alleges facts 
which show duty by plaintiff to de¬ 
fendant and negligent breach of that 
duty in particular manner as proxi¬ 
mate contributory cause of injury.— 
Francis v. Imperial Sanitary Laun¬ 
dry & Dry Cleaning Co., 2 So.2d 
388, 241 Ala. 327. 

(4) Other cases have held that con¬ 
tributory negligence must be pleaded 
with particularity.—^Byars v. Holli- 
mon, 153 So. 748, 228 Ala. 494—Cen¬ 
tral of Georgia Ry. Co. v. Pope, 127 
So. 835, 221 Ala. 145—^Mobile Light 
& R. R. Co. V. Forcheimer, 127 So. 
825, 221 Ala. 139—Corsbi v. Poore, 
198 So. 268, 29 Ala.App. 487, certiorari 
denied 198 So. 272, 240 Ala. 207. 
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(5) An early case held that con¬ 
tributory negligence should be al¬ 
leged with greater particularity than 
negligence alleged as ground of re¬ 
covery.—^Alabama Great Southern B. 
Co. V. Brock, 49 So. 453, 161 Ala. 
351. 

95. Cal.—Hoffman v. Southern Pac. 
Co., 258 P. 397, 84 Cal.App. 337. 

45 C.J. p 1121 note 62. 

96. Ala.—Preston v. LaSalle Apart¬ 
ments, 3 So.2d 411, 241 Ala. 540— 
Townsend v. Adair, 134 So. 637, 223 
Ala. 150—^I^Iobile Light &*R. R. Co. 
V. Forcheimer, 127 So. 825, 221 Ala. 
139. 

45 C-J. p 1122 note 63. 

Attending- circumstances 
Where plaintiff's conduct Is not 
per se negligent but may be so by 
reason of attending circumstances, 
these circumstances must be shown 
by appropriate averment as far as is 
reasonably practicable.—Preston v. 
LaSalle Apartments, 3 So.2d 411, 241 
Ala. 540—Birmingham R., etc., Co. 
V. Gonzalez, 61 So. 80, 183 Ala. 273, 
Ann.Cas.l916A 543. 

97. Ala.—Preston v. LaSalle Apart¬ 
ments, 3 So.2d 411, 241 Ala. 411— 
Mobile Light & R. R. Co., v. Por- 
cheimer, 127 So. 825, 221 Ala. 139— 
Birmingham R., etc., Co. v. Gon¬ 
zales, 61 So. 80, 183 Ala. 273, Ann. 
Cas.l916A 543. 

Pleas held sufficient 
Ala.—Garing v. Boynton, 138 So. 279, 
224 Ala. 22. 

98. Ala.—Schmidt v. Mobile Light 
& R. Co., 87 So. 181, 204 Ala. '694— 
Atkinson v. Dean, 73 So. 479, 198 
"Ala. 262. 

99. Ala.—^Pace v. Louisville, etc., R. 
Co., 52 So. 52, 166 Ala. 519. 

45 C-J. p 1122 note 66. 

1. Ala.—Brown v. St. Louis, etc., 
R. Co., 55 So. 107, 171 Ala. 310. 

2. Ala.—Pankey v. City of Mobile, 
35 So.2d 497, 250 Ala. 566—Town¬ 
send V. Adair, 134 So. 637, 223 Ala. 
150—^Mobile Light & R. R. Co. v. 
Forcheimer, 127 So. 825, 221 Ala. 
139—Illinois Cent- R. Co. v. 
Lowery, 63 So. 952, 184 Ala. 443, 
49 L.R.A.,N.S., 1149—^Mobile Elec¬ 
tric Co. V. Sanges, 53 So. 176, 169 
Ala. 341. Ann.Cas.l912B 46L 
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negfligence might or might not be inferred nor is 
a plea sufficient which does not with certainty im¬ 
pute to the person injured the omission of any duty 
or the commission of any act negligent or other¬ 
wise.*^ Where the complaint counts on discovered 
peril, a plea of contributory negligence must show 
that the negligent act of the person injured w^as 
committed by him with knowledge of his peril.^ 

Allegations of contributor^^ negligence as a de¬ 
fense should not be in the alternative® or condi¬ 
tional.*^ 

Denying or admitting negligence. A plea of con¬ 
tributory negligence need not deny the negligence 
alleged in the complaint,® and even though such a 
plea need not admit negligence, as discussed supra 
subdivision a of this section, it may be sufficient al¬ 
though it expressly admits the negligence alleged 
if it sufficiently shows that plaintiff was also guilty 
of contributory negligence and that his own neg¬ 
ligence proximately contributed to his injury.^ 

Conneation between contributory negligence and 
injury. A plea of contributory negligence must 
show that the contributory negligence charged con¬ 
tributed to, or was a proximate cause of, the in¬ 
jury,although a direct allegation thereof is not 
necessary if the plea, when considered with the com¬ 
plaint, shows the causal connection.il 

Separate paragraphs. An answer containing sev¬ 
eral paragraphs is not insufficient because certain 
paragraphs do not set out the matters constituting 


contributory negligence, where such matters are set 
out in other paragraphs.l^ On the other hand, it 
has been held that a paragraph alleging contributory 
negligence, which has already been fully pleaded, 
is demurrablei^ and may be stricken on motion as 
surplusage.i^ 

Cross complaint. Contributory negligence may 
be sufficiently pleaded by an allegation thereof in a 
cross complaint.l® 

Plea of subscquefit contributory negligence. It 
has been held that a plea of subsequent contribu¬ 
tory negligence, as a defense to subsequent negli¬ 
gence, must show that plaintiff’s alleged negligence 
was subsequent to, or concurrent with, that of de¬ 
fendant,!® but that such a plea need not expressly 
state that the contributory negligence was subse¬ 
quent to, or concurrent with, defendant’s subsequent 
negligence, if otherwise averred.!*^ 

(2) General Averment 

General averments of contributory negligence are good 
against general demurrer in some jurisdictions which re¬ 
quire contributory negligence to be specially pleaded; 
and, even in jurisdictions in which contributory negli¬ 
gence is required to be specifically alleged, a general 
averment ordinartily Is sufficient unless proper objection 
is made. 

In some of the jurisdictions which require it to be 
specially pleaded, contributory negligence may be 
alleged in general terms without specifying the acts 
or omissions which constitute it.l® In these ju¬ 
risdictions a general allegation of contributory neg- 


La.—Quatray v. Wicker, 134 So. 313, 
16 La.App. 515. 

Or.—Waller v. Hill, 190 P.2d 147, 183 
Or. 53. 

45 C.J. p 1122 note 68. 

To chargTe coatrihntory negrligrettce 
is to charge a conclusion of law un¬ 
less facts from which legal conclu¬ 
sion may be drawn are alleged.— 
Kernstock v. City of New Orleans, 
La.App., 147 So. 371. 

Allegation held sTifacient 
Or,—^Weinstein v. Wheeler, 295 P. 
196, 135 Or, 518, rehearing denied 
296 P. 1079, 135 Or. 518. 

Allegations held had as mere con¬ 
clusions 

Ala.—Boan v. W. T. Smith Lumber 
Co., 63 So. 564, 184 Ala. 535. 

Fla.—L. B. McLeod Const. Co. v. 

Cooper, 134 So. 224, 101 Pla. 441. 
Mo.—Johnson v. Springfield Traction 
Co., 161 S.W. 1193, 176 Mo.App. 
174. 

Or.—Waller v. Hill, 190 P.2d 147, 183 
Or. 53. 

iS C.J. p 1122 note 68 [a]. 

3. Ind.—Cole v. Searfoss, 97 N.E. 

345, 49 Ind-App. 334. 

45 C.J. p 1122 note 69. j 


14 . Ala.—Montgomery St. R. Co. v. 

Shanks, 37 So. 166, 139 Ala. 489. 

5. Ala.—Southern R. Co. v. Stewart, 
45 So. 51, 153 Ala. 133—Johnson v. 
Birmingham R., etc., Co., 43 So. 
33, 149 Ala. 529. 

Under rule of court a plea of con¬ 
tributory negligence shall be inter¬ 
preted as charging contributory neg¬ 
ligence subsequent to discovery of 
peril to the same extent as an aver¬ 
ment in a complaint, of the same 
tenor as the averment of contribu¬ 
tory negligence in a plea, would be 
interpreted as charging negligence 
subsequent to discovery of peril.— 
Pankey v. City of Mobile, 35 So.2d 
497, 250 Ala. 566. 

6- Ala-—Lockhart v. Sloss-Sheffield 
Steel, etc., Co., 51 So. 627, 165 Ala. 
516. 

S.C.—Scott V. Seaboard Air Line R. 
Co., 45 S.E. 129, 67 S.C. 136. 

7. S.C.—Scott V. Seaboard Air Line 
R. Co., supra. 

8. Ala.—Birmingham R., etc., Co. v. 
Yates, 63 So. 915, 169 Ala. 381. 

Ky.—Cincinnati, etc,, R. Co. v. 
Wright, 11 Ky.L. 234. 
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9. Ala.—Birmingham R., etc., Co. v. 
Tates, 53 So. 915, 169 Ala. 381. 

10. Ky.—Owen v. Louisville, etc., R. 
Co., 9 S.W. 698, 841, 87 Ky. 626, 
10 Ky.L. 554. 

45 C.J. p 1123 note 81. 

11. Ala.—Reid v. Sloss-ShefReld 

Steel, etc., Co., 68 So. 301, 177 Ala. 
262. 

12. Tex,—Riley v. Fisher, Clv.App., 
146 S.W. 581. 

13. TJ.S.—Evans y. Lake Erie & W. 
R. Co., C.C.Iiid., 78 F. 782. 

14. TJ.S.—Evans v. Lake Erie & .W. 
R. Co., supra. 

15. Cal.—Grover v. Morrison, 190 P. 
1078, 47 CahApp. 521. 

16. Ala.—Louisville «& N. R. Co. v. 
Scott, 132 So. 29, 222 Ala. 323. 

17. Ala.—^Alabama Produce Co. v. 
Smith, 150 So. 148, 227 Ala. 330— 
Louisville & N. R. Co. v. Scott 
132 So. 29, 222 Ala. 323. 

18. Fla.—Tampa Shipbuilding & En¬ 
gineering Co. V. Thomas, 179 So. 
705, 131 Fla. 650-^Brinson v. City 
of Mulberry, 13-9 So. 792, 104 Fla. 
248. 
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ligence is good as against a general demurrer^^ un¬ 
less objected to by a special demurrer^o or by a mo¬ 
tion to make more definite and certain.^i Even 
in jurisdictions in which contributory negligence is 
generally required to be specifically alleged, a gen¬ 
eral averment thereof is sufficient unless objection 
is made thereto before trial ,22 such as by demurrer-^ 
or by a motion to make more definite and certain,-*^ 
especially where the general allegation is sufficient 
to advise plaintiff of defendant’s intention to insist 
on that issue on the trial.^S In accordance with 
these rules, objection to a general averment of con¬ 
tributory negligence cannot be urged by plaintiff 
where he replies to the plea or answer without rais¬ 
ing such objection.26 

(3) Use of “Negligent,” “Negligently,” or 
Equivalent Terms 

A plea that fails to allege facts constituting contribu¬ 
tory negligence is not cured by the use of the term 
“negligently,” but a plea alleging facts constituting con¬ 


tributory negligence per se need not expressly character¬ 
ize the plaintiff's conduct as such. 

Plaintiff’s acts or omissions must be shown to be 
negligent or culpable otherwise than by the mere 
statement that they are so,27 and if the plea fails to 
allege facts constituting contributory negligence it 
is not cured by the use of the term “negligently.”28 
On the other hand, if the facts alleged in the plea 
clearly show contributory negligence per se it is not 
necessar 3 ' to use “negligently” or an equivalent term 
i in describing plaintiff’s act or omission^^^ or to use 
I the specific term “contributory negligence,”20 and in 
such a case it is sufficient to charge contributory 
negligence in general terms .21 Likewise, if the plea 
sets up facts constituting contributory negligence it 
is good, although it is designated as a plea of as¬ 
sumed risk .22 However, wffiere the facts averred to 
show contributory negligence are consistent with a 
negative inference, and are equivocal, plaintiff’s act 
or omission must be characterized as negligent in 
order to constitute a good plea.23 


Ky.—^Nelson's Adm’x v. Southern Ry. 

Co., 194 S.\y.2d 518, 302 Ky. 243. 
Okl.—CorpTLs Juris guoted la Blos¬ 
som Heath Operating- Co. v. Pipkin, 
63 P.2d 982, 983, 178 Okl. 617. 
Utah.—Jensen v. Logan City, 57 P.2d 
708, 89 Utah 347. 

45 C.J. p 1120 note 49. 

19- Neb.—Chicago, etc., R. Co. v. 

Oyster, 78 N.W. 359, 58 Neb. 1. 
Okl.— Corpus Juris guoted iu Blos¬ 
som Heath Operating Co. v. Pipkin, 
63 P.2d 982, 983, 178 Okl. 617. 

20. U.S.—Kirkpatrick v. St. Louis & 
S. F. R. Co., Kan., 159 P. 855, 87 
C.C.A. 35, certiorari denied 29 S. 
Ct. 695, 214 U.S. 513, 53 L.Ed. 
1063. 

Okl.— Corpus Juris guoted iu Blos¬ 
som Heath Operating Co. v. Pip¬ 
kin 63 P.2d 982, 983, 178 Okl. 617. 
Utah.—Jensen v. Logan City, 57 P. 
2d 708, 89 Utah 347. 

21. Okl.— Corpus Juris guo-ted iu 

Blossom Heath Operating Co. v. 
Pipkin. 63 P.2d 982, 983, 178 Okl. 
617. 

45 C.J, p 1120 note 52. 

22. Mo.—Kobusch v. Ruberoid Co., 
194 S.W.2d 911, 355 Mo. 48. 

Okl.— Corpus Juris guoted iu Blos¬ 
som Heath Operating Co. v. Pip¬ 
kin, 63 P.2d 982, 983. 178 Okl. 617. 
Utah.— Corpus Juris guoted iu Jen¬ 
sen v. Logan City, 57 P.2d 708, 716, 
89 Utah 347. 

45 C.J. p 1120 note 54. 

A general plea of coutrihutbry ueg- 
llgeuce not excepted to is sufficient 
to warrant the submission of the is¬ 
sue raised thereby either generally 
or in any and all forms which the 
evidence warrants,— ^Harsha v. Ren¬ 


fro Drug Co., Tex.Civ.App., 77 S.W. 
2d 584—Southern Iron & Machine Co. 
V. Portugal, Tex.Civ.App., 53 S.W.2d 
685—Lanning v. Yarbro'ugh, Tex.Civ. 
App., 35 S.W.2d 211—45 C.J. p 1120 
note 54 [a]. 

23. Okl.— Corpus Juris guoted iu 
Blossom Heath Operating Co. v. 
Pipkin. 63 P.2d 982, 983, 178 Okl. 
617. 

Utah.—Corpus Juris guoted iu Jen¬ 
sen V. Logan City, 57 P.2d 708, 716, 
89 Utah 347. 

45 C.J. P 1120 note 55. 

24. Okl,—Bowring v. Denco Bus 
Lines, 162 P.2d 525, 196 Okl. 1— 
Corpus Juris guoted iu Blossom 
Heath Operating Co. v. Pipkin, 63 
P.2d 982, 983, 178 Okl. 617. 

Utah.— Corpus Juris guoted iu Jen¬ 
sen V. Logan City, 57 P.2d 708, 716, 
89 Utah 347. 

45 C.J. p 1120 note 56. 

25. Okl.— Corpus Juris guoted iu 

Blossom Heath Operating Co. v. 
Pipkin, 63 P.2d 982, 983, 178 Okl. 
617. 

Utah.— Corpus Juris guoted iu Jen¬ 
sen V. Logan City, 57 P.2d 708, 
716, 89 Utah 347. 

45 C.J. p 1121 note 57, 

26. Utah.— Corpus Juris guoted iu 
Jensen v. Logan City, 57 P.2d 708, 
716, 89 Utah 347. 

45 C.J. p 1121 note 58. 

Replication or reply generally see in¬ 
fra § 199. 

27. Ala.—Louisville, etc., R. Co. v. 
Bargainier, 53 So. 138, 168 Ala. 
567. 

28. Ala.—^Hines v. Laurendine, 84 
So. 7SO, 17 Ala.App. 350. 
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29. Ala.—Smith v. Louisville & N. 
R. Co., 123 So. 57, 219 Ala. 676. 

La.—Frierson v. Shreveport Grocery 
Co., 3 La.App. 44. 

45 C.J. p 1122 note 76. 

30. Cal.—Hoffman v. Southern Pac. 
Co., 258 P. 397, 84 Cal.App. 337. 
"Where there is uo specific allega¬ 
tion of contributory negligence, char¬ 
acter of plea will bo determined by 
its effect.—Large v. Johnson, 248 N, 
W. 400, 124 Neb. 821. 

31. Cal.—Crabbe v. Mammoth Chan¬ 
nel Gold Min. Co., 143 P, 714, 168 
Cal. 500—Strand v. Everett, 258 P. 
115, 84 Cal.App. 358. 

“Carelessly” aud “uegligeutly” 

The words “carelessly” and “neg¬ 
ligently” as used in answer charging 
asserted negligence of plaintiff and 
averring that each of specified acts 
was done negligently and careless¬ 
ly were not synonymous, “careless” 
meaning free from care, not taking 
ordinary or proper care, and “negli¬ 
gence” implying omission of duty in 
doing or forbeaj-ing which when re¬ 
sulting in injury, rendered the negli¬ 
gent person liable for damages and 
hence it must be presumed that the 
pleader used the words as conveying 
different meanings-—Mardesich v. C- 
J. Hendry Co., 125 P.2d 595, 51 Cal. 
App.2d 567. 

32- Ala.—McGeever v. O’Byrne, 82 
So. 508, 203 Ala. 266—King v. 

Woodward Iron Co„ 59 So. 264, 177 
Ala. 487. 

33. Ala.—Smith v. Louisvile & N. R. 

Co., 123 So. 57. 219 Ala. 676. 

45 C.J. p 1122 note 80. 
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(4) Plea That PlaintifFs Negligence Sole 
Cause of Injury 

A plea alleging that the plaintiff was injured solely 
by his own fault, carelessness, or neglect is not a suffi¬ 
cient plea of contributory negligence. 

A plea alleging that plaintiff was injured solely 
by his own fault, carelessness, or negligence is not 
a sufficient plea of contributory negligence.^^ As 
a matter of fact it is not a plea of contributory neg¬ 
ligence at all, for the law where contributory neg¬ 
ligence exists presupposes the negligence of defend¬ 
ant, and a plea of this nature denies it.25 It is more 
than a denial that plaintiff was without fault it 
is a direct negation of the cause of action,3*7 and is 
in effect nothing more than a general denial or a 
raising of the general issue.^^ 

By the weight of authority, where the answer con¬ 
tains a general denial of negligence, a further plea 
that the injury was caused solely by plaintiff’s own 
negligence is insufficient as a plea of contributory 
negligence,2!> and renders the answer demurrable, 
and since there is no occasion for such an averment 


in connection with a general denial, it is, therefore, 
surplusage and immaterial.'*^ It has been held, 
however, that a plea of contributory negligence is 
not subject to the objection that it does not show 
contributory negligence but rather shows that plain¬ 
tiff was the sole person guilty of negligence.'*^ 

e. Particular Applications 

(1) As to children 

(2) As to imputed negligence 

(1) As to Children 

Ordinarily a plea of contributory negligence on the 
part of a child of tender years should allege facts neces¬ 
sary to prove responsibility of the infant for its negli¬ 
gent acts; but there is some authority that a plea that 
a minor plaintiff was of sufficient age and mental capac¬ 
ity is not essential in a plea of contributory negligence. 

A plea of contributory negligence on the part of 
a child of tender years must rebut the presumption 
that it was incapable of negligence;*^ it should al¬ 
lege the facts which would be necessary to prove re¬ 
sponsibility of the infant for its alleged careless or 
negligent acts,** such as that it was possessed of 


34. La.—^Nezat v. General Outdoor 
Advertising Co., App., 24 So.2d 482 
—Meyer v. Rein, App., 18 So.2d 
69—Oliphant v. Town of Lake 
Providence, App., 193 So. 516— 
Corpus Juris guoted iu Althans v. 
Toye Bros. Tellow Cab Co., App., 
191 So. 717, 724—Gauvereau v. 
Checker Cab Co., 131 So. 590, 14 
La.App. 448. 

Mo.—^Lankford v. Thompson, 189 S. 
W.2d 217, 354 Mo. 220--Oorpus 
Juris cited in Smith v. Kansas 
City Public Service Co., 43 S-W.2d 
548, 555, 328 Mo. 979—Schlue v. 
Missouri Pacific Trans. Co., App., 
62 S.W.2d 934—Pyle v. McNealy, 
62 S.W-2d 921. 227 Mo.App. 1035. 
Ohio.—Cincinnati St. Ry. Co. v. 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

45 C.J. p 1123 note 83. 

35. La.— Corpus Juris guoted in 
Althans v. Toye Bros. Tellow Cab 
Co.. App., 191 So. 717, 724. 

45 ax p 1123 note 85. 

36. La.—Corpus Juris guoted in 
Althans v. Toye Bros. Yellow Cab 
Co., App., 191 So. 717, 724. 

Ohio.—Glass v. William Heffron Co., 
98 N.E. 923, 86 Ohio St. 70. 
Surplusage 

While an allegation of sole negli¬ 
gence is more than an allegation 
negativing negligence, the excess is 
surplusage, for defendant has only 
to equal the charge of negligence 
against him.—Cincinnati St. Ry. Co. 
V. Adams, 169 N.E. 480, 33 Ohio App. 
311. 

37- La. —Corpus Juris guoted in Al¬ 
thans v, Toye Bros. Yellow Cab 
Co., Appw, 191 So. 717, 724, 


Mo.—Smith v. Kansas City Public 
Service Co., 43 S.W.2d 548, 328 Mo. 
979. 

45 C.X p 1123 note 87. 

38. La.— Corpus Juris guoted in 
Althans v. Toye Bros. Yellow Cab 
Co., App., 191 So. 717, 724. 

Mo. — Pyle V. McNealy, 62 iS.W.2d 
921, 227 Mo.App. 1035. 

45 C.J. p 1123 note 88. 

39. Ariz.— Corpus Juris guoted in 
Lutfy V. Lockhart, 295 P. 975, 977, 
37 Ariz. 488. 

La.—^Althans v, Toye Bros. Yellow 
Cab Co., App., 191 So. 717. 

Mo.—^Lankford v. Thompson, 189 S. 
W.2d 217, 354 Mo. 220—White v. 
Powell, 145 S.W.2d 375, 346 Mo. 
1195, overruling Crawshaw v. 
Mabie, App., 52 S.W.2d 1029, and 
Cox V. Bondurant, 7 S.W.2d 403, 
220 Mo.App. 948— Corpus Juris 
cited in Sheehan v. Terminal R. R. 
Ass"n of St. Louis, 127 S.W.2d 
657, 659— Corpus Juris cited in 

Smith V. Kansas City Public Serv¬ 
ice Co.. 43 S.W-2d 648, 555, 328 Mo. 
979—Schlue v. Missouri Pacific 
Transp. Co., App., 62 S.W.2d 934— 
Pyle V. McNealy. 62 S.W.2d 921. 
227 Mo.App. 1035. 

N.M-— Corpus Juris cited in Crocker 
v. Johnston, 95 P.2d 214, 219, 43 
N.M. 469 — Bell v. Carter Tobacco 
Co., 71 P.2d 683, 41 N.M. 513. 

Ohio.—^Bickley v, Sears, Roebuck & 
Co., 23 N.E.2d 505, -62 Ohio App. 
180—Cincinnati St. Ry. Co. v. 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

45 C.X p 1119 note 31. 

Bffect of plea 

In action against owner of house 
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for injuries sustained in a fall down 
a stairway, wherein owner's answer 
in first defense interposed a general 
denial, averment in second defense 
that accident and injuries com¬ 
plained of were due to plaintiff's 
fault and negligence was not an al¬ 
ternative plea of contributory negli¬ 
gence but was an averment that any 
injuries received by plaintiff were 
due entirely to plaintiff’s fault.— 
Babcock v. Prudential Ins. Co. of 
America, Ohio App., 60 N.E.2d 495. 

40. Ariz.—Corpus Juris guoted In 
Lutfy V. Lockhart, 295 P. 975, 977, 
37 Ariz. 488. 

N.Y.—Levy v. Metropolitan St. R. 
Co., 68 N.Y.S. 944, 34 Misc. 220, ap¬ 
peal dismissed 69 N.Y.S. '973, 34 
Misc. 518. 

41. Ariz.—C?orpus Juris guoted in 
Lutfy V. Lockhart, 296 P. 975, 977, 
37 Ariz. 488. 

Ohio.—^Bickley v. Sears, Roebuck & 
Co., 23 N.E.2d 505, 62 Ohio App. 
180—Leopold v. Williams, 8 N.E.2d 
476, 54 Ohio App. 540—Cincinnati 
St. Ry. Co. V. Adams, 169 N.E. 
480, 33 Ohio App. 311. 

46 C.X p 1120 note 34. 

42. Va.—Edwards v. Laurel Branch 
Coal Co., 114 S.E. 108, 133 Va. 
634. 

43. Ala.—Central of Georgia R. Co. 
V. Chambers, 62 So. 724, 183 Ala. 
165. 

45 C.J. p 1123 note 91. 

Negativing contributory negligence 
of children see supra § 194. 

44. Ala—Jones v. Strickland, 77 So. 
662, 201 Ala. 138. 

45 C.J. P 1123 note 92- 
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the discretion, intelligence, and sensitiveness to dan¬ 
ger which an ordinary child of its age possesses,^® 
but there is no necessity of such averment as to 
plaintiff suing as administrator for the death of the 
child.^^ On the other hand, a plea that a minor 
plaintiff was of sufficient age and mental capacity 
has been held not essential in a plea of contributory 
negligence.^'^ Where the child is of such tender 
years as to be incapable of negligence, as discussed 
supra § 145, a plea of contributory negligence on the 
part of such child is bad as against a demurrer. 

(2) As to Imputed Negligence 

A plea or answer which seeks to avoid liability be¬ 
cause of the negligence of a third person must allege 
facts which in law would allow such person's negligence 
to be imputed to the plaintiff. 

A plea or answer which seeks to avoid liability 
because of the negligence of a third person must al¬ 
lege facts which in law would allow such personas 
negligence to be imputed to plaintiffi^s Thus, in 
an action against a third person for injuries in a 
collision to a passenger in a vehicle driven by an¬ 
other, a plea of contributory negligence must al¬ 
lege that plaintiff owned or controlled the vehicle or 
had authority over the person driving it.^^ A plea 
of contributory negligence of a bailee, in order to 
be available as against the bailor, must allege that 
the relationship between bailor and bailee was that 
of master and servant, or principal and agent,or 
that the bailor reserved direction and control with 
respect to the use of the thing bailed.^2 ac¬ 


tion for injury to, or death of, a child, where the 
action is by or for the benefit of the parent, a plea 
of contributory negligence on the part of ^'plain¬ 
tiff’’ charges contributory negligence on the part of 
, the parent, although he is suing as administrator.^^ 

§ 199. Replication or Reply 

a. Necessity or propriety 

b. Sufficiency 

c. Effect of failure to reply to plea of 

contributory negligence 

a. Necessity or Propriety 

Matters in avoidance of pleas of special affirmative 
defenses should be pleaded by way of replication or reply. 
A special replication is not necessary to raise the issue 
of subsequent negligence. 

Subject to the general rules which govern and 
control such pleadings, a replication or reply may 
and should be made to affirmative averments in the 
answer or plea,^^ and to enable plaintiff to prove 
new matter in avoidance of the effect of special 
pleas but a reply need not he made to allega¬ 
tions which constitute a mere denial of the aver¬ 
ments of the complaintnor is the want of a re¬ 
ply material where a special defense is set up with 
a general denial, and the facts of the special de¬ 
fense are admissible under the general issue.^'^ 

Contributory negligence. Although in some ju¬ 
risdictions a plea of contributory negligence re¬ 
quires no reply, in order to place the burden of 
proof on defendant,5S other jurisdictions an af- 


Capacity 

The fact that a child of tender age 
has capacity to be guilty of contribu¬ 
tory negligence must be alleged.— 
Guillot V. Texas & P. Ry. Co., 8 Lfa. 
App. 143. 

45. Ala.—Indian Refining Co. v. 
Marcrum, 88 So. 445, 205 Ala. 500. 

45 C.J. P 1123 note 93. 

46. Ala.—Chambers v. Milner Coal, 
etc., Co., 39 So. 170, 143 Ala. 255. 

Necessity of pleading- contributory 
negligence in action for wrongful 
death generally see Death § 76 a, 

47. Fla.—^Dupuis v. Heider, 152 So. 
659, 113 Fla. 679. 

Matter of defense 
Minor plaintiff's lack of sufficient 
age and capacity to appreciate the 
danger is a matter of defense against 
a plea of contributory negligence.— 
Dupuis V. Heider, supra. 

48. Ky.—South. Covington, etc., R. 
Co. V, Herrklotz, 47 S.W. 265, 104 
Ky. 400, 20 Ky.L. 750. 

49. Mo.—Corpus Juris cited in Ap- 
plebee v. Ross, 48 S.W.2d 900, 902. 

46 C.J. p 1123 note 98. | 


Imputed negligence generally see su¬ 
pra §§ 157-168. 

Allegation held insufficient 

(1) In general.—Summerville v. 
Waller, 90 S.W.2d 65, 262 Ky. 343— 
45 C.J. p 1123 note 98 [a]. 

(2) Plea of contributory negli¬ 
gence is not sufficient to raise de¬ 
fense of imputed negligence.—Cam- 
pagna v. Market Street Ry. Co., 149 
P.2d 281, 24 Cal.2d 304. 

50. Ala.—Birmingham-Tuscaloosa R., 
etc., Co. V. Carpenter, 69 So. 626, 
194 Ala. 141. 

51. Ala.—^Morgan County v. Payne, 
93 So. 628, 207 Ala. 674, 30 A.L.R. 
1243. 

52. Ala.—Morgan County v. Payne, 
supra. 

53. N.C.—^Davis v. Seaboard Air 
Line R. Co., 48 S.E. 591, 136 N.C. 
11^5. 

54. Ky.—Smith v. Louisville, etc., 
R. Co., 23 S.W. 652, 95 Ky. 11, 15 
Ky.L. 390, 22 L.R.A, 72. 

Ohio.—^Hoffman v. Gordon, 15 Ohio 
St. 211. 

When act of Ch>d is relied on as 
defense, plaintiff may allege in repli¬ 
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cation that defendant’s negligence 
contributed to injury.—Ryan Gulch 
Reservoir Co. v. Swartz, 263 P, 728, 
53 Colo. 225. 

Last clear chance 

(1) Last clear chance doctrine not 
pleaded in complaint is not available 
unless facts invoking rule are plead¬ 
ed in replication.—Bragdon v. Hex- 
ter, 282 P. 568, 86 Colo. 435. 

(2) Plaintiff, if his evidence jus¬ 
tifies, may reply by invoking the 
doctrine of the last clear chance, or, 
admitting he was negligent, that 
his negligence was not the proximate 
cause of the injury.—Bassett v. 
Wood, 132 S.E. 700, 146 Va. 654. 

55. Fla.—^Atlantic Coast Line R. Co. 
V. Mallard, 44 So. 366, 54 Fla, 
143. 

58. Ky.—Smith v. Louisville, etc., 
R. Co., 23 S.W. 652, 95 Ky. 11, 
16 Ky.L. 390. 22 L.R.A, 72. 

57. Ohio.—^Valley R. Co. v. Roos, 
9 Ohio Ct. 201, 6 Ohio Cir.Dec. 
33, affirmed 47 N.E. 1115, 54 Ohio 
St. 668. 

58. Fla-—^Dupuis v. Heider, 162 So. 
66-9, 113 Fla. 679. 
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firmative pica of contributory negligence may^^ or 
must controverted by a replication or reply or 
by agreement of the parties,®^ even though the com¬ 
plaint has negatived contributory negligence and 
such negation is repeated in an amended complaint 
filed after the answer but such a reply is re¬ 
quired only where the matter relied on is shown to 
have constituted a part of the proximate cause of 
the injury.®^ Under some statutes a repl}" is re¬ 
quired when the new matter alleged is such that the 
facts set up could not be proved under a mere de- 
niaL®5 A replication or reply is not required to an 
answer amounting to no more than a denial of de¬ 
fendant’s negligence and a plea that the injury was 
wholly caused by the negligence of plaintiff.®® Un¬ 
der a statute abolishing contributory negligence, 
when slight, as an absolute defense in bar and sub¬ 
stituting therefor the rule of comparative negli¬ 
gence, a special replication alleging the slight char¬ 
acter of the contributory negligence is not necessary 
to authorize the court to apply the statute, where 
such negligence is pleaded as a defense.®"^ 

Subsequent negligence. A special replication is 
not necessary to raise the issue of subsequent neg¬ 
ligence,®® although there is no impropriety in set¬ 
ting up subsequent negligence by way of replica¬ 
tion.®^ 

b. Sufficiency 

A replication in a negligence action should reply to 


the material allegations of the plea or answer and must 
not depart from the cause of action averred in the com¬ 
plaint. 

General rules of pleading also apply as to the suf¬ 
ficiency of a replication or reply in a negligence ac¬ 
tion.'^® In accordance with such rules, a replica¬ 
tion in such an action should reply to the material 
allegations of the plea or answer,and must not 
depart from the cause of action averred in the com¬ 
plaint'^^ or repeat matters already alleged;'^® but 
more general averments are allowed in a replica¬ 
tion than in the declaration.'^^ A replication which 
simply avoids immaterial averments without reply¬ 
ing to other allegations of the plea or answer is de¬ 
murrable.*^® In some jurisdictions a replication to 
a plea of contributory negligence may deny the con¬ 
tributory negligence generally without a denial of 
the particular facts alleged in the answer.*^® In oth¬ 
er jurisdictions such a replication must aver facts 
negativing such negligence and it is bad if it 
states merely the general conclusion of the plead- 

It has been held that neither willful injury nor 
last clear chance can be properly pleaded in a re¬ 
ply, by way of confessing and avoiding an answer 
which sets up contributory negligence as a defense 
to a complaint based on simple negligence;*^® and 
where the reply sets up facts showing a right of re¬ 
covery under either willful injury or “last clear 
chance,” it is a departure from the complaint and 
subject to be stricken on motion.®® 


Okl.—^Depew v. Kilgore, 246 P. 606, 
117 Okl. 263. 

Burden of proof generally see infra 
5§ 207-214. 

59. Ala.—Brown v. St. Louis, etc., 
R. Co.. 55 So. 107, 171 Ala. 310. 

45 C.J. p 1124 note 11. 

Discretion of court 

In a personal injury action, where 
the answer pleaded contributory neg¬ 
ligence, it was within the trial 
court's discretion to permit plaintiff 
at the trial to amend the petition so 
as to deny contributory negligence. 
—Terrell Sewerage Co. v. Stiles, Tex. 
Civ.App., 177 S.W. 1053, error dis¬ 
missed, 

60. Colo.—Bragdon v. Hexter, 282 
P. 568, 86 Colo. 435. 

45 C.J. p 1124 note 12. 

61. Ky.—Jackson v. Moody, 198 S. 
W. 233. 177 Ky. 844. 

62. Wyo.—^Pullman Co. v. Finley, 

125 P. 380, 20 Wyo. 456. 

45 C.J. P 1124 note 14. 

63. Ky.—Louisville, etc., R. Co. v. 
Paynter, 83 S.W. 412. 26 Ky.L. 
761. 

64. Wyo.—Pullman Co. y. Finley, 

126 P- 380, 20 Wyo. 456. 


65. Mont.—Mihelich v. Butte Elec¬ 
tric Ry. Co.. 281 P. 540. 85 Mont. 
604. 

45 C.J. p 1124 note 14 [a]. 

66. Mo.—^Nowlin v. Kansas City 
Public Service Co., App., 68 S.W. 
2d 324. 

45 C.J. p 1124 note 17. 

67. XT.S.—^Erie R. Co. v. White, Ohio, 
187 F. 556, 109 C.C.A. 322, rehear¬ 
ing denied 187 F. 944, 109 C.C.A. 
326. 

Statutory comparative negligence 
generally see supra §§ 170-172. 

63. Ala.—^Mobile Light, etc., R. Co. 
V. Logan, 106 So. 147, 213 Ala. 672 
—Gardiner v. Solomon, 75 So. 621, 
200 Ala. 115, L.R.A.1917F 380. 

69. Ala.—Gardiner v. Solomon, su¬ 
pra. 

TO. Ala.—Southern R. Co, y. Hobbs, 
43 So. 844, 151 Ala. 335. 

45 C.J. p 1125 note 29. 

Plea held insufflcient 

Plea of contributory negligence 
could not be avoided by replication 
averring that plaintiffs unfamiliar¬ 
ity with operation of truck caused 
injuries sued for.—^Dupuis v. Heider, 
152 So. 659, 113 Fla. 679. 
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71. Ala.—Southern R. Co. v. Hobbs, 
43 So. 844, 151 Ala. 335—Highland 
Ave., etc., R. Co. v. South, 20 So. 
1003, 112 Ala. 642. 

72. Ala.—Southern R. Co. v. Cren¬ 
shaw. 34 So. 913, 136 Ala. 573— 
Highland Ave., etc., R. Co. v. South, 
20 So. 1003, 112 Ala. 642. 

73. Ala.—^Highland Ave., etc., R. Co. 
V. South, supra. 

74. Conn.—Durand v. New Haven, 
etc., Co., 42 Conn. 211. 

75. Ala.—Highland Ave., etc., R. Co. 
V. South, 20 So. 1003, 112 Ala. 642. 

76. Ky.—Louisville, etc., R. Co. v. 
Wolfe, 80 Ky. 82. 

77. Ala.—Southern R. Co. v. Hobbs, 
43 So. 844, 151 Ala. 335—Louis¬ 
ville, etc., R. Co. V. Orr, 26 So. 35, 
121 Ala. 489. 

78. Ala.—Southern R. Co. v. Hobbs, 
43 So. 844, 151 Ala. 335. 

79. N.M.—Thayer v. Denver, etc., 
R. Co., 154 P. 691, 21 N.M, 330. 

45 C.J. p 1125 note 39. 

80. N.M.—Thayer v. Denver, etc. R. 
Co., supra. 
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c. Effect of Failure to Reply to Plea of Contrilj- 
utory Negligence 

In general, an undenied plea of contributory negli¬ 
gence will be taken as true. 

Except in jurisdictions in which such reply is not 
required,if plaintiff fails to reply to otherwise 
controvert a plea of contributory negligence, the 
matter so pleaded will be regarded as admitted or 
confessed by plaintiff 3^^^^ defendant is entitled 
to have a verdict directed in his favor,or to have 


judgment on the pleadings,notwithstanding a ver¬ 
dict against him.®^ However, if defendant’s mo¬ 
tion for a directed verdict is overruled he is not 
thereafter entitled to a judgment notwithstanding 
the verdict, but only to a new trial for the error of 
the court in refusing the peremptory instruction.^^ 
Defendant may waive his right to take advantage 
of plaintiff’s failure to make a reply by failing to 
make proper and seasonable objection thereto,^7 as 
by failing to move for judgment on the pleadings.^^ 


3. Issues, Proof, and Variance 


§ 2Q0. Matters to Be Proved 

a. In general 

b. Acts or omissions constituting negli¬ 

gence 

c. Connection between negligence and 

injury 

d Freedom from contributory negli¬ 
gence 


a. In General 

All material allegations which are properly put In 
issue and which are not admitted must be proved. 

As in other civil actions all matters material to 
the cause of action®^ or defense^^ must be proved 
in the manner alleged in the declaration or other 
pleading. Thus, plaintiff must at least substantially 
prove allegations relating to defendant’s duty and 
breach thereof,the relation of the parties ,^2 
a resulting injury or damage to plaintiff.it is 


81. Okl.—^Depew v. Kilgore, 246 P. 
606, 117 Okl. 263. 

Statutory presumptiou 

In personal injury action, plaintiff 
was entitled to rely on last clear 
chance doctrine, even though he did 
not plead it, where defendant alleged 
that plaintiff was negligent, since 
plaintiff was presumed under stat¬ 
ute to have denied allegations of 
negligence and was entitled to intro¬ 
duce any sort of evidence, including 
evidence to establish defense of last 
clear chance doctrine, to refute 
charge of negligence, without filing 
of amendment or plea,—Iglesias v. 
Campbell, La.App., 175 So. 145. 

82. Ky.—City of Fineville v. Asher, 
154 S.W.2d 545, 287 Ky. 503—Short 
V. Robinson, 134 S.W.2d 594, 280 
Ky. 707. 

Mont.—Mihelich v. Butte Electric 
Ry. Co., 281 P. 540, 85 Mont. 604. 

45 C.J. p 1124 note 21. 

83. Ky.—City of Pineville v. Asher, 
154 S.W.2d 545, 287 Ky. 503—Short 

V. Robinson, 134 S.W.2d 594, 280 
Ky. 707. 

45 C.J. p 1124 note 22. 

84. Ky.—City of Pineville v. Asher, 
154 S.W.2d 545, 287 Ky. 503. 

45 C.J. P 1124 note 23. 

85. Ky.—Gore v. Illinois Cent. R. 
Co., 32 S.W. 754, ir Ky.L. 799. 

86- Ky.—Baskett v. Coombs, 247 S. 

W. 1118, 198 Ky. 17, 

87. Ohio.—New York Cent. R. Co. 
V. Sentle, 8 N.E.2d 149, 54 Ohio 
App. 488. 

In Kentucky 

(1) In tort action, failure to con¬ 


trovert plea of contributory negli¬ 
gence will not be deemed waived by 
trial of case as though such issue 
were joined in pleading, even if de¬ 
fendant introduces evidence of plain¬ 
tiff's contributory negligence or jury 
is instructed on such point.—City of 
Pineville v. Asher, 154 S.W.2d 545, 
287 Ky. 503—Short v. Robinson, 134 
S.W.2d 594, 280 Ky. 707. 

(2) Some early cases applied the 
text rule.—Jackson v. Moody, 198 
S.W. 233, 177 Ky. 844—Louisville, 
etc., R. Co. V. Copas, 26 S.W. 179, 
95 Ky. 460, 16 Ky.L. 14—45 C.J. p 
1124 notes 26, 27. 

88- Ohio.—New* York Cent. R. Co. v. 
Sentle, 8 N.E.2d 149, 54 Ohio App. 
488. 

89. Ind.—Neal v. Stafford. 18 N.E.2d 
060, 106 Ind.App. 189. 

45 C.J. p 1125 note 44. 

90. Assumption of risk 

Fla.—City of Jacksonville Beach v. 
Jones, 133 So. 562, 101 Fla. 96, fol¬ 
lowed in City of Jacksonville 
Beach v. Keller, 135 So. 530, 102 
Fla. 273. 

Excuse or exemption from viola¬ 
tion of statute or ordinance must be 
proved as alleged.—Stanley v. Al¬ 
len, 180 P.2d 90, 27 Wash.2d 770— 
Moore v. Dresden Inv. Co., 29S P. 
465, 162 Wash. 289, 77 A.L.R. 1258. 

91. Cal.—^Neuber v. Royal Realty 
Co., 195 P.2d 501, 86 Cal.App.2d 596. 

Ill.—^Lasko V. Meier, 67 N.E.2d 162, i 
394 III. 71—Overstreet v. Illinois 
Power & Light Corporation, 190 N, 
E. 676, 356 Ill. 378—Harper v. 
Thompson. 47 N.E.2d 601. 318 Ill. 
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App. 226—Cash v. New York Cent. 

R. Co., 13 N.E.2d 1012, 294 Ill.App. 
3S9—^Valuch v. Rawson. 270 Ilk 
App. 5S3. 

Mont.—Kelly v. McCabe, 146 P.2d 
: 770, 115 Mont. 530. 

S.D.—Backer v. Chicago & N. W. Ry. 

Co., 4 N.W.2d 853, 68 S.D. 531. 
Tex.—Burton-Lingo Co. v. Morton, 
Civ.App., 126 S.W.2d 727, affirmed 
Morton v. Burton-Lingo Co., 150 

S. W.2d 239, 136 Tex. 263. 

45 C.J. p 1125 note 45. 

Defective machine 

(1) A plaintiff who has been injur¬ 
ed by a defective machine is not re¬ 
quired to prove the particular part 
of the machine which was defective, 
if proof is such that a reasonable 
inference can be drawn that some 
part was defective.—O’Hara v. Gen¬ 
eral Motors Corporation, D.C.Mich., 
35 F.Supp. 319. 

(2) The injured person need not 
prove the immediate and precise 
cause of the accident where the pro¬ 
prietor of the premises has knowl¬ 
edge of the dangerous condition of an 
elevator and that it is operating de¬ 
fectively.—Bradley v. Burdick Hotel 
Co., 11 N.W.2d 257, 306 Mich. 600. 

92. N.H.—Chesley v. Dunklee, 90 A. 
965, 77 N.H. 263. 

45 C.J. p 1125 note 46. 

93. Cal.—Neuber v. Royal Realty 
Co.. 195 P.2d 501, 86 Cal.App.2d 
596. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 
394 Ill. 71—Overstreet v. Illinois 
Power & Light Corporation, 190 N. 
E. 676, 356 Ill. 378—Harper v. 
Thompson, 47 N.E.2d SOI, 318 Ilk 
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not necessary, however, that plaintiff shall prove all 
the allegations of his complaint if he proves 
enough of the material allegations to make out a 
cause of action, he is entitled to recover,although 
there are other averments of the declaration which 
are not proved.^® In any event he is not required 
to prove allegations which are immaterial or mere 
surplusage in respect of his cause of action,®"^ and a 
failure to do so does not affect his recovery, where 
the necessary allegations are supported by evi- 
dence.^S So, also, it is not necessary" for plaintiff 
to prove an allegation in his complaint, which is 
admitted by defendant,®^ or which is not sufficiently 
denied in the answer.^ 

Ownership or control of premises or instrumen¬ 
tality. Ownership, control, or responsibility for the 
use of the premises or instrumentality which caused 
the injury must be shown to be in defendant,^ un¬ 
less it is admitted in the answer.^ Proof of an al¬ 


legation of ownership is not necessary where the 
answer admits that defendant occupied the proper¬ 
ty,^ or where it appears from the evidence that de¬ 
fendant was in possession of and operated it.^ 
Ownership of the premises where plaintiff was when 
injured is immaterial where there is no suggestion 
that defendant owned or controlled them and lia¬ 
bility is not sought to be predicated on the condition 
of the premises.® 

b. Acts or Omissions Constituting Negligence 

The plaintiff, In an action for negligence, in order to 
recover, must prove the negligence as charged in his 
complaint or declaration. Where, however, the defend¬ 
ant's negligence is alleged as consisting of several 
separate and distinct acts or omissions, it is necessary 
and sufficient for the plaintiff to prove one of them. 

Plaintiff, in an action for negligence, in order to 
recover, must prove the negligence as charged in 
his complaint or declaration.^ However, substan- 


App. 226—Cash v. Isfew York Cent. 
R. Co., 13 X.E.2d 1012, 294 Ill.App. 
389—Valuch v, Rawson, 270 Ill. 
App. 5S3, 

45 C.J. p 1125 note 47. 

94. Ark.—Powell Bros. Truck Lines 
V. Barnett, 121 S.'VV.2d 116, 196 
Ark. 1082. 

Ill.—Arado v. Epstein, 55 N.E.2d 561, 
323 Ill.App. 194—Howard v. City 
of Rockford, 270 Ill.App. 155. 

45 C.J. p 1125 note 48. 

95. IH.—Raimondi v. Ziffrin Truck 
Lines, 70 N.E.2d 221, 329 Ill.App. 
650—^Arado v. Epstein, 6'5 N.E.2d 
561, 323 Ill.App. 194—HoTvard v. 
City of Rockford, 270 Ill.App. 155. 

45 C.J. p 1125 note 49. 

96. Ill.—Raimondi v, Ziffrin Truck 
Lines, 70 N.E.2d 221, 329 Ill.App. 
650—^Arado v. Epstein, 55 N.E.2d 
561, 323 Ill.App. 194, 

45 C.J. p 1125 note 50. 

97. Tex.—Green v. Houston Electric 
Co., 89 S.W. 442, 40 Tex.Civ.App, 
260. 

46 C. J. p 1125 note 61. 

Unproved allegations of negligence 
may be considered as surplusage.— 
Lockwood V. Hugo, 61 N.Y-S.2d 793, 
187 Misc. 159. 

98. Ga.—Commerce Coca-Cola Bot¬ 
tling Co. V. Parabee, 87 S.E. 720, 17 
Ga.App, 487. 

99. Ky.—Baumeister v. Markham, 
39 S.W. 844, 41 S.W 816, 101 Ky. 
122, 19 Ky.L. 308, 72 Am.S.R. 397. 

1. Ky.—^Baumeister v. Markham, 
supra. 

2. Tex.—Corpus Juris q.uotea in In¬ 
terstate Circuit V. Van Dtisen, Civ. 
App., 118 S.W.2d 635. 638. 

46 C.J. p 1127 note 56. 

Pleading ownership, possession, or 
control see supra 5 X84, 


3. Tex.—Corpus Juris quoted in In¬ 
terstate Circuit V. Van Busen, Civ. 
App., 118 S.W.2d 635, 638. 

45 C. J. p 1128 note 57. 

4. N.Y.—James v. Ford, 9 K.Y.S. 
'504, 16 Daly 126. 

5. III.—'Chicago Junction R. Co. v. 
McAnrow, 114 Ill.App. 501. 

6. N.Y.—Strnad v. William Messer 
Co., 146 K.Y.S. 129. 

45 C.J. p 1126 note 61. 

7. U.S.—Lewis v. Thompson, D.C. 
La., 47 P.Supp. 435—^Francis v. 
Humphrey, D.C.Ill., 25 F-Supp. 1. 

Cal.—Grosso v. Monfalcone, Inc., 66 
P.2d 1266, 13 Cal.App.2d 405—Yore 

V. Pacific Gas &. Electric Co., 277 P. 
878, 99 CaLApp. 81. 

Ill.—Paolinelli v. Dainty Foods Man¬ 
ufacturers, 64 X.B.2d ‘7i59, 322 Ill. 
App. 586—Kelly v. Fox, 48 X.E.2d 
592, 318 Ill.App. 481—Antibus v. W. 
T. Grant Co., 17 X.E.2d 610, 297 
Ill.App. 363—Olander v. Johnson, 
258 Ill.App. 89. 

La.—^McGregor v. Saenger-Ehrlich 
Enterprises, App., 195 So. 624—Oli- 
phant V. Town of Lake Providence, 
App., 193 So. 516—Saks v. Eichel, 
App., 167 So. 464—Martin v. Jones¬ 
boro Drug Co., 7 La.App. 262. 

Me.—Feurman v. Rourke, 180 A. 314, 
133 Me. 46-6. 

Mich.—^^Schultz v. Sollitt Const. Co., 
295 N.W. 585, 296 Mich. 125—Wa- 
beke v. Bull, 286 K.W. 825, 289 
Mich. 551—Sward v. Megan, 279 N- 

W. 886, 284 Mich. 421. 

Mo.—Perringer v. Lynn Flood Co., 
App., 148 S.W.2d 601—Sanford v. 
Gideon-Anderson Co., App., 31 S.W. 
■2d 580. 

N.Y.—^Brone v. Sours Carting & Stor¬ 
age Co., 58 N.Y.S.2d 412, 186 Misc. 
1—Gildon Holding Corporation v. 
New York & Queens Transit Corpo¬ 
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ration, 284 N.Y.S. 539, 157 Misc. 
644. 

N.C.—^^Sampson v. Jackson Bros. Co., 
166 S.E. 181, 203 N.C. 413. 

Ohio.—^First Discount Corp. v. Da- 
ken, 60 N.E.2d 711, 75 Ohio App. 33. 
Okl.—Oklahoma Gas & Electric Co. 

V. Wilson, 4i5 P.2d 750, 172 Okl. 640. 
Or.—Leavitt v. Stamp, 293 P. 414, 
134 Or. 191. 

Pa.—^Drazenovich v. Ernst, Com.Pl., 
8 Sch.Reg. 206. 

R.I.—Martino v. Simonelli, 30 A.2d 
459, 69 R.I. 4—Faubert v. Sharten- 
berg^s, Inc., 195 A. 218, 59 R.I. 278. 
Tex.—Leonard Bros. v. Zachary, Civ. 

App., 94 S.W.2d 509. 

Utah.—^Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 90 Utah 578 
—Industrial Commission of Utah 
V. Wasatch Grading Co., 14 P.2d 
988, 80 Utah 223. 

45 C.J. p 1126 note 63. 

Q-eneral negligence 
Where only general negligence is 
alleged, only that need be proved.— 
Whitmore v. Herrick, 218 N.W. 334, 
205 Iowa 621. 

Willful and wanton negligence 

Ga.—Reid v. Sinclair Refining Co., 8 
'S.E.2d 527, 62 Ga.App. 198. 

Ill.—Little V. Blue Goose Motor 
Coach Co., 178 N.E. 496, 346 Ill. 
266. 

Knowledge or notice of defect or dan¬ 
ger 

Ill.—^Michelson v. Mandel Bros., 54 N. 

E.2d 646, 322 Ill.App. 691. 

Ky.—Louisville & N. R. Co. v. 
Browning. 160 S.W.2d 612, 290 

Ky. 334—^Kroger Grocery &. Baking 
Co., 130 S..W.2d 786, 279 Ky. 366. 
Or.—Saunders v. A. M. Williams & 
Co., 62 P.2d 260, 155 Or. 1. 

Wis.—^Lansing v. John Strange Pa¬ 
per Co., 278 N.W. 857, 227 Wis. 
439. 
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tial conformance of the negligence proved to that 
alleged is sufficient to authorize a recovery;^ and it 
is not necessary that each allegation of fact he 
proved as alleged nor is it necessary that immate¬ 
rial acts or details of the negligence, although al¬ 
leged, be proved but, if plaintiff fails to prove 
any of the specified acts of negligence, he is not en¬ 
titled to recover, regardless of what other acts of 
negligence are disclosed by the evidence.^t This is 
true, although he might have pleaded negligence 
generally, and by an invocation of the doctrine of 
res ipsa loquitur had a recovery on making proper 
proof.12 

Several acts or omissions alleged. Where de¬ 
fendant’s negligence is alleged as consisting of sev¬ 
eral separate and distinct acts or omissions, plain¬ 
tiff has the right to prove all of them,i^ but he is 
not required to do so; he may submit his case on 


any of the acts or omissions that are sustained by 
proof,and it is sufficient for him to prove any one 
or more of such acts or omissions as being the neg¬ 
ligence which caused his in jury,provided the case 
is submitted on the ground or grounds proved^® and 
those submitted are not contradictory or destructive 
of each other.^'^ This rule applies where the dif¬ 
ferent acts are alleged in one count,and also 
where they are alleged in several different counts, 
since in such a case plaintiff is entitled to recover if 
one count is sufficient and the proof supports it^o 
The necessity of proof on the part of plaintiff where 
several acts or omissions are pleaded requires only 
that he prove any one or more of the negligent acts 
or omissions alleged which caused the injury, and 
which are sufficient to constitute the cause of action 
averred against defendant and a judgment 
founded on several assignments of negligence will 


8 . Ill.—Miller v. Chicago & N. W. 
Ry. Co., 180 N.E. 454, 347 Hi. 487. 

45 C J. p 1126 note 65. 

9. Vt.—Humphrey v. Twin State 
Gas & Electric Co., 139 A. 440, 100 
Vt. 414, 56 A.L.R. 1011. 

45 C.J. p 1126 note 66. 

10. W.Va.—Stone v. Campbells 

Creek R. Co., 66 S.E. 521, 66 W.Va. 
417. 

45 C.J. p 1126 note 67. 

11. Mont.—Hoskins v. Northern Pac. 
R. Co., 102 P. 988, 39 Mont. 394. 

45 C.J. p 1127 note 68. 

12. Mo.—Kean v. Smith-Reis Piano 
Co., 227 S.W. 1091, 206 Mo.App. 170. 

45 C.J. p 1127 note 69. 

Application of res ipsa loquitur gen¬ 
erally see infra § 220. 

13. Hawaii.—Corpus Juris quoted in 
Tsuruoka v. Lukens, 32 Hawaii 263, 
267. 

Ky.—A. Lf. Dodd Trucking Service v. 
Ramey, 194 S.W.2d 84, 302 Ky. 
116. 

45 C.J. p 1127 note 72. 

14. Cal.—Parker v. Manchester Ho¬ 
tel Co., 85 P.2d 152, 29 Cal.App,2d 
446. 

Hawaii.—Corpus Juris quoted in 
Tsuruoka v. Lukens, 32 Hawaii 
263, 267. 

Mo.—Clifford v. P. W. Woolworth Co., 
App., 201 S.W.2d 416. 

Tex.—Houston Natural Gas Co. v. 
Kluck, Civ.App., 154 S.W.2d 504, 
affirmed 163 S.W.2d 618, 137 Tex. 
491. 

45 C.J. p 1127 note 73. 

Partial submission 

(1) Plaintiff having several charg¬ 
es of negligence, but submitting only 
one charge, abandons others.—Lamo- 
reux V. St. Louis-San Francisco Ry. 
Co., App., 73 S.W.2d 324, affirmed and 
rehearing denied 87 S.W-2d 640, 337 
Mo. 1028—Willis v. Applebaum, Mo. 
App., 26 S.W.2d 823. 


(2) However, any evidence in the 
case that may bear on issue on which 
case is submitted in not abandoned. 
—Lamoreux v. St. Louis-San Fran¬ 
cisco Ry. Co., supra. 

(3) Plaintiff, submitting only in¬ 
struction on damages, must sustain 
all assignments of negligence in pe¬ 
tition and not withdrawn by court.— 
Hollensbe v. Pevly Dairy Co., Mo- 
App., 38 S.W.2d 273—-Willis v. Ap¬ 
plebaum, Mo.App., 26 S.W.2d 823. 

15. U.S.—Pitcairn v. Landis, C.C.A. 
Ind., 82 P.2d 578. 

Fla.—Corpus Juris cited in Holstun 
V. Embry, 169 So. 400, 406, 124 Fla. 
554. 

Ga.—Atlanta & W. P. R. Co. v. Twe- 
dell, 29 S.E.2d 668, 70 Ga.App. 812 
—Collier v. Pollard, 2 S.E.2d 821, 
60 Ga.App. 105. 

Hawaii.—Corpus Juris quoted in 
Tsuruoka v. Lukens, 32 Hawaii 263, 
267. 

Ill.—Speiring v. Chicago & E. I. R. 
Co., 60 N.E.2d 267, 325 Ill.App. 576 
—Schwartz v. Linquist, 251 Ill. 
App. 320—Flis V. City of Chicago, 
247 IlhApp. 128. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394—Public Service 
Co. of Ind. V. Dalbey, App., 85 N.B. 
2d 368—Johnnie J. Jones Exposi¬ 
tion V. Terry, 63 N,E.2d 159, 116 
Ind.App, 189—Pennsylvania R. Co. 
V. Stilabower, 39 N.E.2d 465, 110 
Ind.App. 458—Gatewood v. Lynch, 
23 N.E.2d 289, 107 Ind.App. 168— 
City of New Castle v. Smith-Jack- 
son Co., 161 N.E. 692, 87 Ind.App. 
418. 

Kan.—Balandran v. Compton, 7 P.2d 
510, 134 Kan. 542: 

Ky.—^A. L. Dodd Trucking Service v. 

Ramey, 194 S.W.2d 84, 302 Ky. 116. 
La.—Cox V. Louisiana Dept, of High¬ 
ways, App.„ 25 So.2d 824. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 
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Mo.—Lerbs v. Machetascheck, App., 
49 S.W.2d 240—Groebl v. Betz, 
App., 38 S.W.2d 289. 

N.J.—Grier v. Scandura, 169 A. 674, 
112 N.J.Law 152. 

Pa.—^Knox v. Simmerman, 151 A. 678, 
301 Pa. 1. 

S.C.—Deason v. Southern Ry. Co., 140 
S.E. 575, 142 S.C. 328. 

S.D.—Grant v. Matson, 3 N.W.2d 118, 
68 S.D. 402. 

Tex.—Houston Natural Gas Co. v. 
Kluck, Civ.App., Ii54 S.W.2d 504, 
affirmed 163 S.W.2d 618, 137 Tex. 
491. 

Wyo.— Corpus Juris cited in J. J. 
Mayou Mfg. Co. v. Consumers Oil 
& Refining Co., 146 P.2d 738, 741, 
GO Wyo. 75. 

45 C.J. p 1127 note 74. 

16. Hawaii.— Corpus Juris quoted in 
Tsuruoka v. Lukens, 32 Hawaii 263, 
267. 

45 C.J. p 1128 note 75. 

17. Hawaii.— Corpus Juris quoted In 
Tsuruoka v. Lukens, 32 Hawaii 
263, 267. 

45 C.J. p 1128 note 76. 

18. Cal.—Camozzi v. Colusa Sand¬ 
stone Co., 147 P. 107, 112, 26 Cal. 
App. 74. 

45 C.J. p 1127 note 74. 

Allegations of separate acts in one 
count see supra § 187. 

19. U.S.—Maulding v. Louisville & 
N. R. Co., C.C.A.I11., 168 F.2d 880- 

^5 C.J. p 1127 note 74, p 1128 note 
78. 

Allegation of separate acts in dif¬ 
ferent counts see supra § 187. 

20. U.S.—^Maulding v. Louisville & 
N. R. Co., C.C.A.in., 168 F.2d 880. 

45 C.J. p 1128 note 79. 

21. Ind.—Swanson v. Slagal, 8 N.EL 
2d 993, 212 Ind. 394. 

45 C.J. p 1128 note 80. 
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not be disturbed if the evidence sustains one or 
more of the grounds alleged, as discussed in Ap¬ 
peal and Error § 1455. In accordance with this 
rule, the inclusion in a pleading of an allegation of 
negligence which is not proved does not affect the 
character of the complaint as a pleading,or affect 
plaintiff’s right to submit his case on a specifica¬ 
tion having evidential support.-^ 

Furthermore, it has been held that, even though 
the several acts of negligence are alleged conjunc¬ 
tively, or as concurring to produce the injury, plain¬ 
tiff may recover on the proof of one or more of 
them, if shown to be the efficient or concurring 
cause of the injury.^^ However, on the other hand 
it has been held that, where the several acts are 
averred conjunctively, or pleaded as interdepend¬ 
ent or concurring causes of the injury, all of the 
several acts must be proved and proof of a sin¬ 
gle act is not sufficient.-® In any event, all of the 
several acts or omissions alleged must be proved 
where it clearly appears that the pleading proceeds 
on the theory that they all combined to cause the in¬ 
jury,-'^ as where the injury is alleged to be the re¬ 
sult of several acts of negligence, no one of which 
is charged to have caused it alone,-® or where the 
several acts of negligence are alleged as being 
jointly the proximate cause of the injury,or 
where the several grounds of negligence charged 
are so related one to the other as to show that the 
injury complained of was the result of the negligent 
acts combined.®® 


Acts of two or more persons. As a general rule, 
if the negligence is charged as the joint or concur¬ 
rent negligence of two defendants, it must be proved 
as charged,® 1 especially in the case of the negligent 
performance or nonperformance of a contractual 
duty.®® However, it has been held that, where the 
joint negligence of two defendants is alleged, plain¬ 
tiff has the right to go to the jury where his evi¬ 
dence tends to show negligence of one defendant 
only,®® and that he may, before submission to the 
jury, dismiss as to one defendant and proceed 
against the other.®^ 

Where separate acts of negligence are charged 
on the part of the different defendants, proof may 
be introduced as to the negligence of one of them,®® 
although the case is dismissed as to the other;®® 
and, even though the declaration charges a joint 
liability against several defendants, whose acts of 
negligence are separate and independent, it is not 
necessary to prove a joint liability in order to re¬ 
cover against one defendant.®'^ 

c. Connection between Negligence and Injury 

The plaintiff must prove that the negligence charged 
was connected with the injury sustained as the proxi¬ 
mate, or proximately contributing, cause thereof. 

Not only must the acts of negligence be proved 
as alleged, as discussed supra subdivision b of this 
section, but plaintiff must also prove that such neg¬ 
ligence was connected with the injury sustained as 
the proximate, or proximately contributing, cause 
thereof,®® regardless of whether defendant was 


22. Mo.—Berry v. Peacock Coal, etc., 
Co., App., 253 S.W. 456. 

23. Tex.—Texas, etc., R. Co. v. 
Rooks, Com.App., 292 S.W. 536. 

45 C.J. p 1128 note S3. 

24. Mo.—0*Hare v. Justin T. Flint 
Laundry & Dry Cleaning: Co., App., 
170 S.W.2d 95—Salmons v. Dun 
& Bradstreet, App., 153 S.W.2d 556, 
modified on other grounds 162 S. 
W.2d 245, 349 Mo. 498, 141 A.L.R. 
€74—Murphy v. Fidelity Nat. Bank 
^ Trust Co., 49 S.W.2d 668, 226 
Mo.App. 1181—Faubion v. Kansas 
City Public Service Co., App., 22 
S.W.2d 897. 

45 C.J. p 1129 note 87. 

Conjunctive allegation of separate 
acts generally see supra § 187. 

25. Ind.—Swanson v. Slagal, 8 N.E. 
2d 993, 212 Ind. 394— Corpus Juris 
cited in Southern Indiana Gas & 
Electric Co. v. Winstead, 175 N.E: 
281, 283, 92 Ind.App. 329. 

Mo.—Smiley v. Bergmore Realty Co., 
73 S.W.2d 836, 229 Mo.App. 141. 

45 C.J. p 1129 note 88. 

26. Mont.—Walsh, v. East Butte 

Copper Min. Co., 214 P. 641, 66 
Mont. 592. i 


Tenn.—^Nashville, C. & St. L. Ry. v. 
Whitt, 5 Tenn.App. 463. 

27. Ind.—Merica v. Ft. Wayne, etc., 
Tract. Co., 97 N.E. 192, 49 Ind.App. 
288. 

45 C.J. p 1129 note 90. 

28 . Mont.—^Watts v. Billings Bench 
Water Ass’n, 253 P. 260, 78 Mont. 
199—^Walsh V. East Butte Copper 
Min. Co., 214 P. 641, 66 Mont. 692. 

29. Tex.—Williams v. Galveston, 
etc., R. Co., 78 S.W. 45, 34 Tex. 
Civ.App. 145. 

45 C.J. p 1129 note 92. 

30. Ind.— Corpus Juris cited in 

Southern Indiana Gas & Electric 
Co. v. Winstead, 175 N.E. 281, 283. 
92 Ind.App. 329. 

45 C.J. p 1129 note 93. 

31. Mont.—^Forsell v. Pittsburgh, 
etc., Copper Co„ 100 P. 218, 38 
Mont. 403. 

45 C.J. p 1129 note 95. 

Allegation of acts of two or more 
persons generally see supra § 187. 

32;. Ala.—Coal City Min. Corp. v. Da¬ 
vis, 81 So. 358, 17 Ala.App. 22. 

45 C.J. p 1129 note 96. 
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[ 33, Tenn.—Robilio v. Webb, 7 Tenn. 
Civ.App. 127. 

34. Tenn.—^Robilio v. Webb, supra. 

35. U.S.—George A. Puller Co. v. 
McCloskey, App.D.O., 33 S.Ct. 471, 
228 U.S. 194, 57 L.Ed. 795. 

36. U.S.—George A. Puller Co. v. 
McCloskey, supra. 

45 C.J. p 1129 note 2. 

37. Ill.—‘Clark v. Gitterman, 86 1^. 
E.2d 276, 337 Ill.App. 390—Pier¬ 
son V. Lyon, 1'50 Ill.App. 116, af¬ 
firmed 90 N.E. 693, 243 Ill. 370. 

38. Cal.—^Week v. Los Angeles Coun¬ 
ty Flood Control Dist., 181 P.2d 
935, 80 Cal.App.2d 182—Johnson v- 
Union Furniture Co., 87 P.2d 917, 
31 Cal.App.2d 234—De Vito v. Pe¬ 
terson, 25 P.2d 19, 134 Cal.App. 100. 

Kan.—Lee v. Gas Service Co., 201 P. 
2d 1023, 166 Kan. 285—Kinder- 
knecht v. Hensley, 164 P-'2d 105, 
160 Kan. 637—Stroud v. Sinclair 
Refining Co., 68 P.2d 77, 144 Kan. 
74. 

Ky.—Coburn v. North. American Re¬ 
fractories Co., 174 S.W.2d 757, 295 
Ky. 566—^Wright v. Clausen, 92 Sw 
W.2d 93, 263 Ky. 298. 
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guilty of some other negligence.^^ It is sufficient if 
the cause of the injury as shown by the evidence is 
included in the general charge of negligence.*^® 

One of several causes. It need not be shown that 
the injuries were due solely to the negligence of de¬ 
fendant,^^ even though it is so alleged,^- and plain¬ 
tiff is not precluded from recovering by proof that 
the negligence of a third person, not joined as a 
defendant, contributed to the injuries or, if 
plaintiff shows that the negligent act alleged mate¬ 
rially and proximately contributed to his injury, he 
is not precluded from a recovery because other un¬ 
alleged acts of defendant, whether or not negligent, 
may have concurred with the act alleged in bring¬ 
ing about the in jury.However, where evidence is 
offered to prove different acts of negligence, it must 
show that one of such acts was the proximate cause 
of the injury,and, if plaintiff proves two or more 
negligent acts and that his injury must have been 
the direct result of one or all of them, he is not re¬ 
quired to go further and distinguish by proof the 
particular one that caused his injury.**® 


Incidental causes. The rule as to variance in neg¬ 
ligence cases docs not forbid the introduction of 
evidence of incidental causes of the injury, al¬ 
though such causes are not alleged, where they do 
not form a part of the chain of causal events by 
wffiich the injury was brought about. 

d. Freedom from Contributory Negligence 

Although there is authority to the contrary, in most 
Jurisdictions the plaintiff need not prove freedom from 
contributory negligence in the first instance. 

In most jurisdictions, sometimes by virtue of 
statute,^® plaintiff need not prove freedom from 
contributory negligence in the first instance,^® even 
though he has alleged that the injury occurred with¬ 
out any fault on his part and defendant has put in 
a general denial.®® However, where the complaint 
discloses that an act of plaintiff proximately caused 
the injury, freedom from contributory negligence 
must be proved.®i In other jurisdictions, however, 
plaintiff must show in the first instance that he was 
free from contributory negligence,®^ unless the 


La.—Jones v. Shell Petroleum Cor¬ 
poration, App., 167 So. 833, an¬ 
nulled on other grounds 171 So. 
447, 185 La. 1067. 

Md.—Abend v. Sieber, 158 A. 63, 161 
Md. 645. 

Mich.—Pappas v. Parsons, 25 N.W. 
2d 510, 316 Mich. 523—Schultz v. 
Sollitt Const. Co., 295 N.W. 585, 
■296 Mich. 125—Lexchin v. Math¬ 
ews, 256 N.W. 825, 269 Mich. 120. 
Mo.—^McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App. 
1090—Taylor v. Missouri Natural 
Gas Co., App., 67 ■S.W.2d 107. 

Mont,—^Kelly v. McCabe, 146 P.2d 
’770, 115 Mont. 530. 

Neb.—^Watenpaugh v. L. L. Coryell 
& Son, 283 N.W. 204, 135 Neb. 607. 
Okl.—St. Louis-San Francisco Ry. 
Co. V. Ford, 281 P. 248, 139 Okl. 
64. 

Or.—Leavitt v. Stamp, 293 P. 414, 134 
Or. 191. 

Pa.—Bowser v. Kuhn, 49 A.2d 852, 
160 Pa.Super. 31—Kulings v. City 
of Pittsburgh, 28 A.2d 359, 150 Pa. 
Super. 338—^Weightman v. Hart¬ 
man, 17 A.2d 680, 143 Pa.Super. 
29. 

R. L—Martino v. Simonelli, 30 A.2d 
459, 69 R.I. 4. 

S. D.—Backer v. Chicago & N. W. Ry. 
Co., 4 N.W.2d 8.53; 68 S.D. 531. 

Tex.—Uvalde Const. Co. v. Hill, 175 
'S.W.2d 247, 142 Tex. 19—Texas & 
N. O. R. Co. V. Young, Civ.App., 14S 
S.W.2d 229—City of Wichita Falls 
V. -Swartz, Civ.App., 67 S.W.2d 
236. 

Va.—Hawkins v. Beecham, 191 S.E. 

640, 168 Va. 653. 

45 C.J. p 1129 note 6. 

Allegation of connection between 


negligence and injury see supra § 
188. 

Prima facie showing required 

Recovery for personal injury re¬ 
quires prima facie showing that neg¬ 
ligence was proximate cause of in¬ 
jury.—Leavitt v. Stamp, 293 P. 414, 
134 Or. 191. 

Difficul-ty in securing evidence of 
causal connection between negligence 
I and injury cannot be substituted for 
such proof,—Flamm v. Coney Island 
Co., 195 N.E. 401, 49 Ohio App. 122. 

39. S.C.—Sexton v. Noll Constr. Co., 
9'5 S.E. 129, 108 S.C. 516. 

40. Conn.—Bunnell v. Berlin Iron 
Bridge Co., 33 A. 533, 66 Conn. 24. 

45 C.J. p 1129 note 8. 

41. N.Y.—Jerome v. New York R. 
Co., 179 N.Y.S. 777, 190 App.Div. 
311. 

42. Ariz.—Phoenix R. Co. v. Beals, 
181 P. 379, 20 Ariz. 386. 

N.Y.—Jerome v. New York R. Co., 
179 N.Y.S. 777. 190 App.Div. 311. 

43. N.Y.—Jerome v. New York R. 
Co., supra. 

Tex.—^Williams v. Zang, Com.App., 
279 S.W. 815. 

44. Ga.—Central of Georgia R. Co. 
V. Blackman, 68 S.E. 339, 7 Ga.App. 
766. 

Ill.—^Washington Ice Co. v. Bradley, 
49 N.E. 519, 171 Ill, 255. 

45. Del.—Gismondi v. Peoples R. 
Co., 83 A. 135, 25 Del. 577. 

Mo.—Bell V. Wagner, 178 S.W.2d 813, 
238 Mo.App. 1(52, transferred, see, 
Sup., 169 S.W.2d 374. 

N.Y.—Digelormo v. Weil, 183 N.E. 
360, 260 N.Y. 192, reargument de¬ 
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nied 1S5 N.E. 728, 261 N.T. 536— 
Greenspan v. Dillingham, 26 N.Y.S. 
2d 699. 

46. Mo.—Mullery v. Missouri, etc., 
Tel. Co., 177 S.W. 1098, 191 Mo.App. 
118—Miller v. Engle, 172 S.W. 631. 
185 Mo.App. 55S. 

47. Mo.—Humphrey v. Chicago, etc., 

R. Co., 131 S.W. 715, 151 Mo.App. 
338. 

48. Idaho.—^Allan v. Oregon Short 
Line R. Co., 90 P.2d 707, 60 Idaho 
267. 

In Indiana, by virtue of statute, 
plaintiff need not prove want of con¬ 
tributory negligence in actions for 
personal injuries.—Tabor v. Conti¬ 
nental Baking Co., 38 N.E.2d 257, 
110 Ind.App. 633. 

49. D.C.—Tobin v. Pennsylvania R. 
Co., 100 F.2d 435, 69 App.D.C. 262, 
certiorari denied Pennsylvania R. 
Co. V. Tobin, 59 S.Ct. 488, 306 U. 

S. 640, 83 L.Ed. 1040. 

Ga.—Western & Atlantic R. R. v. 
Mathis, 10 S-E.2d 457, 63 Ga.App. 
172. 

La.—Oliphant v. Town of Lake Prov¬ 
idence, App., 193 So. 516—Saks v. 
Eichel, App., 167 So. 464. 

45 C.J. p 1130 note 24. 

Necessity of negativing contributory 
negligence in complaint see supra 
§ 194. 

50. Kan.—Atchison, etc., R. Co. v. 
Peck, 100 P. 54. 79 Kan. 413. 

51. Mont.—Armstrong v. Billings, 
283 P. 226, 86 Mont. 228. 

52. U.S.—Francis v. Humphrey, D. 

. C.Ill., 25 F.Supp. 1. 

III.—^Fina v, Richardson, 11 N.112d 
842, 293 IlLApp. 138. 
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complaint charges willfulness and wantonness, 
and any legitimate proof by which the truth of such 
averment can be established is admissible.^^ 

§ 201. Issues Raised by, and Evidence Ad¬ 
missible tmder, Pleadings 

a. Under allegations of complaint 

b. Under plea or answer 

a. Under Allegations of Complaint 

(1) In general 

(2) As to negligence 

(1) In General 

In an action for injuries or damages caused by negli¬ 


gence, the Issues are confined to those raised by the 
pleadings, and the evidence offered must be limited to the 
issues so raised. 

As in civil actions generally, in an action for in¬ 
juries or damages caused by negligence, the issues 
are confined to those raised by the pleadings of the 
parties,and plaintiff may prove and rely for re¬ 
covery only on the cause of action or theory pre¬ 
sented by his pleadings.56 The evidence offered 
must be limited to the issues made by the pleadings, 
that is, the proofs must correspond, at least in sub¬ 
stance, to the pleadings, 57 and a different cause 
of injury or ground of recovery than the one al¬ 
leged may not be proved or relied on. 58 Thus, 
plaintiff may not prove, and rely for recovery on, 


Iowa.—Ntirnburg- v. Joyce, 7 N.TV.2d 
786, 232 Iowa 1244. 

Me.—Feurman v. Rourke, ISO A, 314, 
133 Me. 466. 

ISr.T.—Rafferty v. State. 16 N.T.S.2d 
6S5, 172 Misc. 870, affirmed 24 N. 
T.S.2d 689, 261 App.Div. SO. 

R.I.—Martino v. Simonelli, 30 A.2d 
4o9, 69 R.I. 4—Faubert v. Sharten- 
bergr's. Inc., 195 A. 218, 59 R.I. 278. 
45 C.J. p 1130 note 26. 

Applicability of doctrine of res 
ipsa lognitar does not changre the 
rule that plaintiff must prove his 
freedom from contributory negli- 
g-ence.—Highland Golf Club of Iowa 
Falls, Iowa v. Sinclair Refining Co., 
D.C.Iowa, 59 F.Supp. 911. 

53. Ind.—Cleveland, etc., R. Co. v. 
Miller, 49 KE. 445, 149 Ind. 490. 

45 C.J. p 1130 note 27. 

SurplTisage 

In action for injuries resulting 
from alleged willful violation of 
statutory duty, pleading of plaintiff's 
due care does not require proof 
thereof, but is mere surplusage.— 
Reell, for Use of Haskin, v. Central 
Illinois Electric & Gas Co., 45 N.E. 
2d 500, 317 IlLApp. 106. 

54. Ind.—Pittsburgh, etc., R. Co. v. 
Wright, 80 Ind. 182. 

55. U.S.—Amall Mills v. Smallwood, 
C.CAL.Ga., 68 F.2d 57. 

Issue in negligence action, not in¬ 
volving negligence per se, is compris¬ 
ed of four elements, namely, that de¬ 
fendant did an act, that the act was 
one of negligence, that act was prox¬ 
imate cause of plaintiff’s damage, 
and that plaintiff did suffer damage. 
—Erwin v. Welbom, Tex.Civ.App., 
207 S.W.2d 124, refused no reversible 
error—Harrison v. Harrison, Tex-Civ. 
App., 100 S.W.2d 780. 

Pleadings held to raise issue 

(1) In general. 

N'.X—Card v. Carrigan, 61 A.2d 263, 
137 H.J.Law 722. 

Tex.—Texas & P. By. Co. v. Smith, 
CivA.pp., 183 S.W.2d 182—Wal- 
Strom Optical Co. V. Miller, Civ. 
App., 59 S.W.2d 895. 


(2) Proximate cause.—Kilbride v. 
Swafford. 278 P. 448, 99 Cal.App. 303. 

(3) Failure to 'warn. 

Mo.—Johnson v. Scheerer, App., 109 
S.W.2d 1231. 

Va.—Burruss v. Suddith, 47 S.E.2d 
546, 187 Va. 473. 

Separate issues 

Unavoidable accident and injury, 
occurring in manner not alleged by 
plaintiff, are separate issues.—Ros¬ 
enthal Dry Goods Co. v. Hillebrandt, 
Tex.Com.App., 7 S.W.2d 521. 

Last chance theory 

Allegations of petition and evi¬ 
dence should be given broad con¬ 
struction in determining whether last 
chance theory is presented.—Cleve¬ 
land Ry. Co. v. Duralia, 165 K.E. 358, 
30 Ohio App. 389. 

56. III.—Rogers v. Kew York. C. & 
St. L. R. Co., 65 N.B.2d 243. 328 
Ill.App. 123. 

Mich.—Smolensk! v. Libby, McNeill & i 
Libby, 273 N.IV. 587, '280 Mich. 329. 
N.T.—Bailey v, Kew Queens Corp., 
78 N.Y.S.2d 509. 

Pa.—^Mussolino v. Coxe Bros. & Co., 
53 A.2d 93. 357 Pa. 10. 

Tex,—Texas Fire & Casualty Under¬ 
writers V. Blair, Civ.App.. 130 S.W. 
2d 409, error dismissed, judgment 
correct. 

W.Va.—Stewart v. Raleigh County 
Bank, 2 S.E.2d 274. 121 W.Va. 181, 
122 A.L.R. 161. 

46 C.J. p 1130 note 31. 

Constructive notice 
In customer’s action for Injuries 
sustained when she slipped on ob¬ 
ject on floor of the store, the cus¬ 
tomer who brought and tried her 
case on theory of constructive no¬ 
tice on part of store owner was re¬ 
quired to prove such notice in order 
to recover.—Shea v. First Nat. 
Stores, 7 A.2d 196, 63 R.I. 85. 

57. Mo.—Perringer v. Lynn Pood 
Co., App., 148 S.W.2d 601—O'Bauer 
V. Katz Drug Co., App., 49 S.W.2d 
1065. 

Tex.—Texas Fire & Casualty Under¬ 
writers V. Blair, Civ.App., 130 S. 
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W.2d 409, error dismissed, Judg¬ 
ment correct. 

45 C.J. p 1131 note 32. 

Evidence held admissible 

(1) Proof of conduct of small boys, 
in throwing lime left by defendants 
in sidewalk, to create liability for 
injuries, was admissible under com¬ 
plaint alleging knowledge of conduct 
and access to lime.—^Katz v. Helbing, 
271 P. 1062, 205 Cal. 629, 62 A.L.R. 
825. 

(2) Fact' that inflammable mate¬ 
rial lay between plaintiff’s barn and 
fire on defendant's premises was 
competent under allegation that de¬ 
fendant allowed fire to spread.— 
Burnaman v. Hart, Tex.Civ.App., 34 
S.W. 2d 407. 

(3) Evidence that customer slipped 
on coarse sand-like particles on floor 
of store was within assignment of 
negligence that customer's fall was 
caused by a “muddy, slippery, dirty, 
dark substance on floor.*'—Clifford v. 
F. W. Woolworth Co., Mo.App., 201 
S.W.2d 416. 

(4) In suit by hotel guest who sus¬ 
tained injuries while riding as a pas¬ 
senger in hotel passenger elevator, 
elevator inspection company's in¬ 
spector's testimony which described 
the service rendered by inspection 
company, including not only an ex¬ 
amination of manner In which eleva¬ 
tor was working but also the correc¬ 
tion of defects, was competent to 
show construction placed on contract 
between inspection company and ho¬ 
tel by the parties, although not ex¬ 
pressly pleaded.—Cowles v. Inde¬ 
pendent Elevator Co., 70 P.2d 711, 22 
Cal.App.2d 109. 

(5) Other evidence held admissi¬ 
ble.—Reid V. Monticello, La.App., 33 
So.2d 760—45 C.J. p 1131 note 32 [a.]. 

58. Iowa.—Randall v. M. M. Moen 

Co., 221 N.W. 944. 206 Iowa 1319. 

45 C.J. p 1131 note 33. 

Evidence held not admissible 

Cal.—Thompson v. Buffums’, Inc., 62 

P.2d 171, 17 Cal.Aj)p.2d 401. 
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a breach of duty due from defendant, in the absence ] to permit proof that plaintiff was on the vehicle as 


of allegations giving rise to such duty,^^ and the 
admission of testimony with respect thereto is er¬ 
roneous, if objection is duly made.^® So, also, in 
an action based on negligence, plaintiff cannot re¬ 
cover under an agreement by defendant to pay for 
the damage.®^ The waiver of a claim that certain 
conditions existed at the time of the injury bars a 
claim of any duty to take precautions against such 
conditions.^^ 

Relation of parties. If the person injured sues as 
a stranger or licensee, he cannot recover on proof 
that he was a servant of defendant^^ In an action 
for injuries caused to plaintiff while on defendant’s 
premises, proof that plaintiff was on such premises 
merely as a licensee or trespasser does not support 
an allegation of presence by invitation.®^ Howev¬ 
er, an allegation that plaintiff was offered a ride 
in defendant’s vehicle by his agent, and was injured 
by the negligent driving of such agent, is sufficient 


a mere licensee.®® 

(2) As to Negligence 

(a) In general 

(b) General and specific allegations 

(c) Degrees of negligence 

(a) In General 

The plaintiff may introduce proof of, and rely for re¬ 
covery only on, such acts or grounds of negligence as 
are charged in his complaint or declaration as the cause 
of his injury, and any competent evidence which tends 
to prove such negligence is admissible. 

Plaintiff may introduce proof of, and rely for 
recovery only on, such acts or grounds of negli¬ 
gence as are charged in his declaration or complaint 
as the cause of his injury,®® and any competent evi¬ 
dence which tends to prove such negligence is ad¬ 
missible.®'^ He cannot prove and recover on acts 
or grounds of negligence not alleged in his plead¬ 
ings,®® even though they would have warranted a 


Mass.—Burwick v. McClure, 63 N.E. 

2d 338, 318 Mass. 626. 

Tenn.—Winfree v. Coca-Cola Bot¬ 
tling: Works, 103 S.W.2d 33, 20 
Tenn.App. 615. 

45 C.J. p 1131 note 33 [b]. 

59. Ala.—Tennessee Coal, etc., Co. v. 

Smith, 55 So. 170, 171 Ala. 251. 
Ohio.—Cleveland, etc., R. Co. v. Pot¬ 
ter, 150 N.E. 44, 113 Ohio St. 591. 
Allegations of duty generally see su¬ 
pra § 186. 

60- Ohio.—Cleveland, etc., R. Co. v. 
Potter, supra. 

€1. N.Y.—Roemer v. Striker, 36 N.E. 
80S, 142 N.T. 134. 

62. N.H.—Castonguay v. Acme 
Knitting Mach., etc., Co., 136 A. 
702, 83 N.H. 1. 

45 C.J. p 1131 note 37. 

63. Ala.—Tennessee Coal, etc., R. 
Co. V. Davis, 69 So. 544, 194 Ala. 
149—Choate v. Alabama Great 
Southern R. Co., 54 So. 507, 170 
Ala. 590. 

Allegations as to relation of parties 
see supra § 186. 

64. U.S.—Henry H. Cross Co. v. 
Simmons, C.C.A,Ark., 96 F.2d 482. 

45 C.J. p 1131 note 40. 

65. Conn.—Pigeon v. Lane, 67 A. 
886, 80 Conn. 237, 11 Ann.Cas. 371. 

66. U.S.—^Arnall Mills v. Smallwood, 
C.C.A.Ga., 68 P.2d 57. 

Del.—^Elliott V. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

Ill.—Bennett v. Illinois Power & 
Ligiu Corporation, 189 N.E. 899, 
355 III. 564—^Buckley v, Mandel 
Bros., 164 N.E. 657, 333 Ill. 368— 
Lerman v. Unique Cleaners, 85 N. 
E.2d 863, 337 IlLApp. 287—Zawada 
V. Lowden, 39 N.E.2d 399. 313 Ill. 
App. 151—^Ms^rtin v. Village of Pa- 


toka, 27 N.E.2d 866, 305 Ill.App. 51 
—Foote V. Chicago, N. S. & M. R. 
Co., 256 Ill.App. 581. 

Ky.—Braden’s Adm’x v. Liston, 79 S. 
W.2d 241, 258 Ky. 44—Louisville & 
N. R. Co. V. Morgan's Adm’r, 9 S. 
W.2d 212, 225 Ky. 447. 

Mich.—^Hartley v. A. I. Rodd Lumber 
Co., 276 N.W. 712, 282 Mich. 652. 
Mo.—Hein v. Chicago & E- I. R. Co., 
App., 209 S.W.2d 578—Hughes v. 
Kiel, App., 100 S.W.2d 48. 

N.J.—Killeen v. Public Service Co¬ 
ordinated Transport, 159 A. 145, 10 
N.J.Misc. 366, affirmed 163 A, 901, 
110 N.J.Law 21. 

N.T.—Joyce v. W. T. Grant Co., 278 
N.T.S. 435, 243 App.Div. 847. 

Tenn.—Gentry v. Betty Lou Bak¬ 
eries, 100 S.W.2d 230, 171 Tenn. 20. 
Tex.—City of Big Spring v. Fletcher, 
Civ.App,, 156 S.W.2d 316—Gulf 
States Utilities Co. v. Mitchell, Civ. 
App., 104 S.W.2d 652—Ft. Worth 
& D. C. Ry. Co. V. Jenkins, Civ. 
App., 42 S.W.2d 267—Gulf, C. & S. 
F. Ry. Co. V. Baldwin, Civ.App., 
2 S.W.2d 520. 

Utah.—Cotelini v. Kearns, 11 P.2d 
317, 79 Utah 470. 

45 C.J. P 1131 note 43. 

Grounds of xiegligexLce 

Plaintiff is entitled to claim as 
many grounds of actionable negli¬ 
gence as flow from his statement of 
facts in pleadings.—Sutton v. More¬ 
land, 242 N.W. 75, 214 Iowa 337. 
Pleading’ construed 

In action for injuries sustained by 
plaintiff when he slipped on snow 
while walking out of recessed lobby 
of defendant’s store, where complaint 
alleged that floor of lobby was cov¬ 
ered with snow and ice and was slip¬ 
pery and defective and that it was 
steeply inclined, trial court was jus- 
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tifled in treating incline of the floor 
as merely a condition and regarding 
the snow and ice on it as defect on 
which plaintiff relied as cause of his 
injury.—De Santis v. New England 
Furniture Co., 42 A.2d 792, 132 Conn. 
134. 

Bate of speed 

Allegation of specific number of 
miles per hour does not limit plain¬ 
tiff to proof of that rate, but he may 
show actual speed and may prove 
lesser rate as negligence.—Linde- 
kugel V. Spokane, P. & S. Ry. Co., 42 
P.2d 907, 149 Or. 634, 99 A.L.R. 721. 

67. N.H.—Piper v. Boston, etc., R. 
Co., 75 A. 1041, 75 N.H. 435. 

45 C.J. p 1132 note 43. 

Intoxication 

Intoxication may be proved as a 
circumstance to show imprudent ac¬ 
tions, although not pleaded as an act 
of negligence.—^Kirby v. Turner-Day 
& Woolworth Handle Co., D.C.Tenn., 
50 P.Supp. 469. 

Pailure to warn 

In action against manufacturer of 
washing machine for injuries sus¬ 
tained when plaintiff’s hand was 
caught in wringer, under complaint 
charging that manufacturer knew 
that machine was imminently dan¬ 
gerous, but failed to warn plaintiff 
as a member of the public likely to 
use it, testimony of plaintiff's hus¬ 
band that to his knowledge or ob¬ 
servation plaintiff was not given any 
pamphlet or insTructions as to use 
of machine was admissible.—Altorf- 
er Bros. Co. v. Green, 183 So. 415, 
236 Ala, 427. 

68. Conn.—Plucherino v. Shey, 143 
A. 886, 108 Conn. 544. 

Ga.—Evans v. Sears, Roebuck & Co., 
176 S.E. 843, 49 Ga.App. 744. 
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recovery if they had been alleged;®^ and, where 
plaintiff attempts to prove a negligent act other 
than that averred, a timely and proper objection 
must be sustained but it has been held that the 
court may permit the complaint to be then amend¬ 
ed so as to cover such act.*^^ It has also been held 
that plaintiff cannot recover on other acts of de¬ 
fendant which, while set forth in the complaint, are 
not therein alleged as negligenceJ^ 

Absolute liability. Where the action is based, not 
on negligence, but on the absolute liability of de¬ 
fendant, the question of negligence is not involved 
and has no place in the pleadings or proof. 

Ordinances and departmental rules. Where the 
injury occurs through the neglect of a person to 
comply with an ordinance and the action is based 
on such violation, unless the ordinance is pleaded it 
cannot be introduced in evidence for the purpose of 
showing such violation as negligence.'^^ However, 
where the action is based on negligence, alleged in 
general terms, and the violation of an ordinance is 
not relied on, except as a matter of evidence, it is 
not necessary that the ordinance be specially plead¬ 
ed in order to be introduced in evidence as bearing 
on the question of negligence 5 and it may be re¬ 
lied on as additional evidence of negligence, al¬ 
though it is defectively pleaded,although, ac¬ 
cording to some decisions, under a declaration 
charging negligence at common law, a city ordi¬ 
nance imposing the correlative duty is incompe¬ 


tent.'^'^ In like manner departmental rules and reg^ 
ulations are admissible in evidence, although not 
specially pleaded, where such rules and regulations 
are relied on only as evidence of negligence. 

Custom and usage. The rule requiring a custom 
or usage to be pleaded before it can be shown in 
evidence, as discussed in Customs and Usages § 32, 
has no application where the purpose is to prove 
the ordinary and usual way of doing a certain thing 
in order to determine whether it has been negli^ 
gently done;’^^ and, therefore, evidence of a cus¬ 
tom, although not pleaded, is admissible as evidence 
of negligence or due care,^o and not on the theory 
that a breach of the custom is negligence per se,8i 
or that an observance thereof is necessarily conclu¬ 
sive that there was no negligence.^ 2 

(b) General and Specific Allegations 

Under a general allegation of negligence evidence 
may be introduced of any acts or omissions which tend 
to show actionable negligence on the part of the defend¬ 
ant, but the plaintiff is confined to proof of specific acts 
where the complaint alleges specific acts of negligence. 
Where a general allegation of negligence is coupled with, 
or followed by, an enumeration of specific acts of negli¬ 
gence, it has been held that proof Is confined to the 
specific acts alleged, although there is also authority to 
the contrary. 

Where the negligence on the part of defendant is 
alleged in general terms, plaintiff is not confined in 
his evidence to any particular acts of negligence 
but, as a general rule, evidence may be introduced 
of any acts or omissions which tend to show ac- 


III.—Miller v. Chica&o & N. W. Ry. 
Co., 180 N.E. 454, 347 Ill. 4S7— 
Lerman v. Unique Cleaners, 85 N. 
E.2d 863, 337 Ill.App. 2S7—Zawada 
V. Lowden, 39 N.E.2d 399, 313 Ill. 
App. 151—Martin v. Village of Pa- 
toka, 27 N.E.2d 866, 305 Ill.App. 
51. 

Ky.—O^lSTeil & Hearne v. Bray’s 
Adm'x, 90 S.W.2d 353, 262 Ky. 377. 
Mo.—Felber v. Union Electric Light 
& Power Co., 100 S.W.2d 494, 340 
Mo. 201—Null V. Stewart, 78 S.W. 
2d 75—Hein v. Chicago & E. I. R. 
Co-, App., 209 S.W.2d 578—Hughes 
V. Kiel, App., 100 S.W.2d 48 — Gilli¬ 
land V. Bondurant, App., 51 S.W.2d 
659, affirmed 59 S.W.2d 679, 332 Mo. 
881. 

Or.—Hamilton v. Pinch, 111 P.2d 81, 
166 Or. 156. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Villarreal. CivApp., 153 S.W.2d 
350. 

Utah.—Peterson v. Sorensen, 65 P.2d 
12, 91 Utah 607. 

45 C.J. p 1132 note 46. 

69. Ill.—Lerman v. Unique Clean¬ 
ers, 85 N.E.2d 863. 337 Ill.App. 287 
—^Zawada v. Lowden, 39 N.E. 2d 
399, 313 Ill.App. 151—Martin v. 

Village of Patoka, 27 N.E.2d 866, 


305 Ill.App. 51—Lynch v. Chicago 
City R. Co., 167 Ill.App. 71. 

Mo.—Hein v. Chicago & E. I. R. Co., 
App., 209 S.'W.2d 578—Hughes v. 
Kiel, App., 100 S.W.2d 48- ‘ 

70. Ind.—Chicago, etc., R. Co. v, 
Collins, 142 N.E. 634, 143 N.E. 712, 
82 Ind.App. 41. 

71. Ind.—Chicago, etc., R. Co. v. Col¬ 
lins, supra. 

I 72. Ga,—Charleston, etc., R. Co. v. 
Patton, 96 S.E. 504, 22 Ga.App. 554. 

73. Ga.—Southern R. Co. v. Stand¬ 
ard Growers’ Exch., 130 -S.E. 373, 
34 Ga.App. 534. 

74. U.S.—Garlich v. Northern Pac. 
R. Co., Minn,, 131 F. 837, 67 C.C.A. 
237. 

45 C.J- p 1070 note 63. 

75. Mo.—Gillespie v. Terminal R. 
Ass'n of St. Louis, App., 204 S.W. 
2d 598—^White v. Hashurgh, App., 
124 S.W.2d 560—Neal v. 12th & 
Grand Ave. Bldg- Co., 70 S.W.2d 
136, 228 Mo.App. 536. 

Neb,—Carter v. Zdan, 36 N.W.2d 781, 
151 Neb- 185. 

Pa.—Murphy v. Bemheim & Sons, 
194 A. 194, 327 Pa. 285. 

45 C.J. P 1070 note 67. 
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76. Cal.—Opitz v. Schenck, 174 P. 
40, 178 Cal. 636. 

77. Mich.—Richter v. Harper, 54 N. 
W. 768, 95 Mich. 221. 

45 C.J. p 1071 note 69. 

78. Pa.—^Weimer v. Westmoreland 
Water Co., 193 A. 665, 127 Pa.Su- 
per. 201. 

79. Ky.—^White v. Kentucky Public 
El. Co., 216 S.W. 837, 186 Ky. 91. 

Admissibility of evidence of custom 
or usage see infra § 232. 

Customary conduct or method as 
negligence or due care see supra § 
16. 

80. Mo.—^Asbury v. Fidelity Nat, 
Bank & Trust Co., 100 S.W.2d 946, 
231 Mo.App. 437. 

45 C.J. p 1132 note 54. 

81. Minn.—Elmer v. Mutual SS. Co., 
130 N.W. 1104, 114 Minn. 257, Ann. 
Cas.l912B 1062. 

82. Minn.—Elmer v. Mutual SS. Co., 
supra. 

83. Tex.—S. H. Kress & Co. v. Hall, 
Civ.App., 154 S.W.2d 278, error re¬ 
fused. 

45 C.J. p. 1133 note 68, 
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tionable negligence on the part of defendant, as 
charged in the coniplaint,^^ unless defendant makes 
a motion to have the allegations made more definite 
and certain.85 Under such a general allegation of 
negligence, plaintiff may prove any negligent act of 
defendant or his agents or employees, arising from 
the act which caused the injury,^^ and may prove 
and recover for specific acts of negligence.^^ How¬ 
ever, the proof must be of negligence within the 
general scope of the allegations of the complaint,^^ 
and must, at least prima facie, tend to prove definite 
acts or omissions amounting to negligence for which 


defendant is accountable since, notwithstanding 
such general allegations, recovery cannot be had for 
negligence which does not come within the general 
scope of the pleading,^^ 

Where the complaint alleges specific acts of neg¬ 
ligence on the part of defendant, plaintiff's proof 
must also be specific and must conform to the spe¬ 
cific acts alleged,^! and recovery may be had only 
on proof of at least some of the specific acts al¬ 
leged.^- He cannot introduce proof of, and rely 
as a ground for recovery on, any other or different 
acts of negligence than those specifically alleged, 


84. U.S.—Chicag-o & N. W. Ry. Co. 

V. Green, C.C.A.Minn., 164 F.2cl 55. 
Cal.—Ales v. Ryan, 64 P.2d 409, S 

Cal.2<i 82. 

Ky.—Couch’s Adm’r v. Black, 190 S. 
■W.2d 681, 301 Ky. 24—Louisville & 
N. R. Co. V. Hall, 117 S.W.2d 571, 
273 Ky. 690—Combs v. W. P. Sul¬ 
livan & Co., 114 S.W.2d 754, 272 
Ky. 522—Lang v. Cooper, 90 S.W. 
2d 382, 262 Ky. 407—Paducah Coca- 
Cola Bottling Co. V. Reeves, 88 S. 

W. 2d 39, 261 Ky. 539—Wigginton’s 
Adm’r v. Louisville Ry. Co., 75 S. 
■W'.2d 1046, 256 Ky. 287—Davidson 

V. Perkins-Bowling Coal Co., 74 S. 

VV.2d 1, 255 Ky. 649—^American 

Sav. Life Ins. Co. v. Riplinger, 60 
S.W.2d 115, 249 Ky. 8. 

Pa.—Follmer v. Shamokin, etc.. Elec¬ 
tric R. Co., 5 Pa.Dist. & Co. 783. 

45 C.J. P 1133 note 59. 

85. Iowa.—Gebhardt v. McQuillen, 
297 N.W. 301, 230 Iowa 181. 

45 C.J. P 1133 note 60. 

86- Ky.—GatlifC Coal Co. v. Hill’s 
Adm’r, 92 S.W.2d 56, 263 Ky. 309 
—Monroe v. Standard Sanitary 
Mfg. Co., 133 S.W. 214, 141 Ky. 549. 
Mo.—Christiansen v. St. Louis Pub¬ 
lic Service Co., 62 S.W.2d 828, 333 
Mo. 408. 

87. Ky.—Clifton v. McMakin, 157 S. 

W. 2d 85, 288 Ky. 806—Wilhelmi v. 
Berns, 119 S.W.2d 625, 274 Ky. 618 
—Louisville & N. R. Co. v. Jack¬ 
son’s Adm’r, 47 S.W.2d 941, 243 
Ky. 59. 

Mo.—Jarboe v. Kansas City Public 
Service Co., 220 S.W.2d 27—Taylor 
V. Cleveland. C., C. & St. L. Ry. Co., 
63 S.W.2d 69, 333 Mo, 6'50, certio¬ 
rari denied Cleveland, C., C. & St. 
L. Ry. Co. V. Taylor, 54 S.Ct. 121, 
290 U.S. 685, 78 L.Ed. 590—Crupe 

V. Spicuzza, App., 86 S.W.2d 347. 
45 C.J. p 1133 note 62. 

88- Ky.—Clifton v. McMakin, 167 S. 

W. 2d 85, 288 Ky. 806. 

45 C.J. p 1133 note 63. 

89- Or.—^Kennedy v. Hawkins, 102 
P. 733, 54 Or. 164, 25 L.R.A.,N.S., 
606. 

45 C.J. p 1133 note 64. 

90. Ky. —^Monroe v. Standard Sani¬ 


tary Mfg. Co., 133 S.W. 214, 141 
Ky. 549. 

91. U.S.—Skelly Oil Co. v. Hollo¬ 

way, C.A,Mo., 171 F.2d 670. 

Ariz.—City of Phoenix v. Green, 66 
P.2d 1041, 49 Ariz. 376—Pickwick 
Stages Corporation v. Messinger, 
36 P.2d 168, 44 Ariz. 174. 

Cal.—Preston v. Hubbell, 196 P.2d 
113, 87 Cal.App.2d 53. 

Colo.—3IcKinley v. Denver & R. G. 
W. R. Co., 201 P.2d 905, 119 Colo. 
203. 

Iowa.—Bauer v. Reavell, 260 K.W. 
39, 219 Iowa 1212 —Rauch v. Des 
Moines Electric Co., 218 N.W. 340, 
206 Iowa 309. 

Ky.—-V. T. C. Lines v. Taylor, 134 
S.W.2d 991, 281 Ky. 83—Wilhelmi 
V. Berns, 119 S.W.2d 625, 274 Ky. 
618—Louisville & N. R. Co. v. Hall, 
117 S.W.2d 671, 273 Ky. 590— 

Combs V. W. P. Sullivan & Co., 114 
S.W.2d 754, 272 Ky. 522—Lang v. 
Cooper, 90 S.W.2d 382, 262 Ky. 407 
—^Wigginton’s Adm’r v. Louisville 
Ry. Co., 75 S.W.2d 1046, 256 Ky. 
287—Davidson v. Perkins-Bowling 
Coal Co., 74 S.W.2d 1, 255 Ky. 649 
—Stacy V. Williams, 69 S.W.2d 697, 
253 Ky. 353—^American -Sav. Life 
Ins. Co. V. Riplinger, 60 S.W.2d 
115, 249 Ky. 8—Park Circuit & 
Realty Co. v. Coulter, 24 S.W.2d 
942, 233 Ky. 1. 

La.—Levy v. Indemnity Ins. Co. of 
North America, App., 8 So.2d 774. 
Miss.—^Aponaug Mfg. Co. v. Carroll, 
184 So. 63, 183 Miss. 793. 

Mo.—Semler v, Kansas City Public 
Service Co., 196 S.W.2d 197, 355 
Mo, 388—^Benner v. Terminal R. 
R. Ass'n of St. Louis, 156 S.W.2d 
057, 348 Mo. 928, certiorari denied 
Terminal R. Ass'n of St. Louis v. 
Benner, 62 ^.Ct. 798, 315 U.S. 812, 
86 L.Ed. 1211—^Watts v. Moussette, 

85 S.W,2d 487, 337 Mo. 533—State 
ex rel. City of Macon v. Trimble, 
12 S.W.2d 727, 321 Mo. $71—Hayes 
V. S. S. Kresge Co., App., 100 S.W. 
2d 325—Crupe v, Spicuzza, App., 

86 S.W.2d 347—Taylor v. Missouri 
Natural Gas Co., App., 67 S.W. 2d 
107. 

Mont.—West v. Wilson, 4 F.2d 469, 
90 Mont. 522. 


N.D.—Corpus Juris cited in Zimprich 
V. Coman, 234 N.W. 69, 71, 60 N. 
D. 297. 

R.r.—Shea v. First Nat. Stores, 7 A. 
2d 196, 63 R.I. S5—Tetreault v. 
Duchesne, 43 A.2d 162, 71 R.I. 184. 
Tex.—Stovall v. Whatley, Civ.App., 
183 S.W.2d 672—Dallas Railway & 
Terminal Co. v. Bishop, Civ.App., 
153 S.W.2d 298—Allcorn v. Port 
Worth & R. G. Ry. Co., Civ.App., 
122 S.W.2d 341, error refused— 
Cameron County Water Improve¬ 
ment Dist. No. 1 V. Ply, Civ.App., 
35 S.W.2d 504—Northern Texas 
Traction Co. v. Singer, Civ.App., 
34 S.W.2d 920. 

Utah.—Cotelini v. Kearns, 11 P.3d 
317, 79 Utah 470. 

45 C.J. p 1134 note 66. 

92. Mo.—State ex rel. City of Ma¬ 
con V. Trimble, 12 S.W.2d 727, 321 
Mo. 671—Ivey v. Hanson, 41 S.W. 
2d 840, 226 Mo.App. 38. 

Mont.—Brennan v. City of Kalispell, 
74 P.2d 6, 105 Mont. 547—Boepple 

V. Mohalt, 54 P.2d 857, 101 Mont. 
417. 

45 C.J. P 1134 note 67. 

93. Ariz.—City of Phoenix v. Green, 
66 P.2d 1041, 49 Ariz. 376. 

Iowa.—McCoy v. Wabash Ry. Co., 231 
N.W. 353, 210 Iowa 1075. 

Ky.—Payne v. Louisville Ry. Co., 
171 S.W.2d 253, 294 Ky. 160—Beck¬ 
with V. Louisville Ry. Co., 124 S. 

W. 2d 737, 276 Ky. 499. 

Mo.—^Browne v. Creek, 209 S.W.2d 
900, 357 Mo, 576—State ex rel. City 
of Macon v. Trimble, 12 S.W.2d 
727, 321 Mo. 671—Horvath v. 

Chestnut Street Realty Co., App., 
144 S.W.2d 165—Lee v. Shryack- 
Wright Grocery Co., App., 53 S.W. 
2d 406—Bullmore v. Beeler, App., 
33 S.W.2d 161. 

Okl.—Railway Express Agency v. 

Britton, 43 P.2d 119, 117 Okl. 580. 
Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356—^Kemp v. 
Caruthers, 11 Tenn.App. 201. 

Wash.—^Dick v. Great Northern Ry. 

Co., 121 P.2d 966, 12 Wash.2d 364. 
45 C.J. p 1134 note 68. 

Uegligeuce of codefeudaut 

One may not charge a defendant 
with specific acts of negligence and 
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for the reason that charging specific acts of negli¬ 
gence is equivalent to stating that there were no 
other acts of defendant which caused or contributed 
to the injury.^^ This rule has been held to apply 
notwithstanding such specific allegations are un¬ 
necessary,and although the acts attempted to be 
proved would have been competent if specified,or 
under a general charge.^"^ Under this rule plaintiff 
is not entitled as a matter of right to prove entirely 
different acts of negligence during the trial without 
amending his petition,or giving defendant an op¬ 
portunity to plead or prepare a new defense.^^ 

Incidental facts. Although evidence of acts of 
negligence other than those alleged is not admissi¬ 
ble under a specific allegation, as a ground of re¬ 
covery, nevertheless, proof of all the incidental 
facts and circumstances which fairly tend to estab¬ 
lish the. negligence of the primary acts charged is 
admissible,and in this way evidence of acts of 
negligence not alleged may be admitted solely for 
the purpose of determining whether the specific neg¬ 
ligence charged has been established.^ Under this 
rule plaintiff may show injury from defendant’s 


negligence as set out in the complaint concurring 
with a condition not therein referred to, where he 
does not rely on such condition as constituting neg- 
ligence.3 However, no matter how much evidence 
there may be of acts of negligence admitted under 
the operation of this rule, there can be no lawful 
recovery unless one or more of the specific acts of 
negligence set forth in the petition have been es¬ 
tablished to the satisfaction of the jury.^ 

Under general and specific allegations. In ac¬ 
cordance with the rule that averments of specific 
negligent acts control a general averment of neg¬ 
ligence, as discussed supra § 187, in most jurisdic¬ 
tions, where a general averment of negligence is 
coupled with, or followed by, an enumeration and 
averment of specific acts of negligence, as a gener¬ 
al rule the specific averment will be treated as ex¬ 
planatory® and as furnishing the only ground of re¬ 
covery, and, therefore, plaintiff can prove, and rely 
for recovery only on, the acts of negligence specifi¬ 
cally averred,® and cannot recover under the general 
averment of negligence;^ since, although a general 
allegation of negligence would be sufficient, as dis- 


recover against him on proof of spe¬ 
cific act of negligence of another de¬ 
fendant when the first defendant is 
not responsible for and owes no du¬ 
ty with respect to act so proved and 
submitted.—Browne v. Creek, 209 S. 
W.2d 900, 357 Mo. 576. 

94. Mo.—Beave v. St. Louis Transit 
Co„ 111 S.W. 52, 212 Mo. 331. 

95. Mo.—Hamilton v. Metropolitan 
St. R. Co., 89 S.W. S93, 114 Mo. 
App. 504. 

45 C.J. p 1135 note 71. 

96. Ky.—Louisville, etc., R. Co. v. 
Kirby, 191 S.W. 113, 173 Ky. 399. 

97. Ky.—Louisville, etc., R. Co. v. 
Kirby, supra. 

98. IsTeb-—Scharf v. Frontier Coun¬ 
ty, 204 K.W. 516, 113 Neb. 688. 

99. Neb.—Scharf v. Frontier Coun¬ 
ty, supra. 

1. La.—^Webb v. Dunn, App., 15 So. 
2d 129. 

Ohio.—Fitzgerald v. City of Cleve¬ 
land, Com.Pl., 68 N.E.2d 568. 

45 C.J. p 1135 note 77. 

SL Ariz.—Corpus Juris quoted iu 
Drumm v. Simer, 205 F.2d 592, 594, 
68 Ariz. 319. 

45 C.J. p 1136 note 78. 

3. EAkj—S appenfield v. National 
Zinc Co., 145 F. 862, 94 Kan. 22. 

4. Okl.—Cosden Pipe Line Co. v. 
Berry, 210 P. 141, 87 Okl. 237, 256. 

45 C.J. p 1136 note 80. 

5. Ky.—Couch's Adm'r v. Black, 190 
S.W.2d 681, 301 Ky.‘ 24—Wllhelmi 
V. Berns, 119 S.W.fd 625, 274 Ky. 
618—Combs v. W. P. SdlUvan & 
Co., 114 S.W.M 754, 272 Ky. 522^ 


American Sav. Life Ins. Co. v. Rip- 
linger, 60 S.W.2d 115, 249 Ky. 8. 

45 C.J. p 1136 note 82. 

Waiver 

Where general and specific allega¬ 
tions of negligence are set up in the 
same count, the allegations of spe¬ 
cific negligence are considered a 
waiver of general allegations in fa¬ 
vor of the specific.—^Pearson v. 
Butts, 276 N.W. 65, 224 Iowa 376. 
AUegutious held not controlling as 
specific 

Mo.—Cole V. Uhlmann Grain Co., 100 
S.W.2d Sll, 340 Mo. 277. 

6, U.S.—Cherry v. Dealers Trans¬ 
port Co., D.C.Mo., €4 F.Supp. 682. 
Ga.—McBntire v. King, 2 S.E.2d 195, 
59 Ga.App. 865. 

Iowa.—^Pearson v. Butts, 276 N.W. 
65, 224 Iowa 376—Tissue v. Durin, 
246 N.W. 806, 216 Iowa 709. 

Ky.—Beck Elec. Repair Co. v. Brown¬ 
ing, 214 S.W.Za 1007, 308 Ky. 503— 
Couch’s Adm'r v. Black, 190 S.W. 
2d 681, 301 Ky. 24—Steinmetz v. 
Humphrey, 160 S.W.2d 6, 289 Ky. 
709—V. T. C. Lines v. Taylor, 134 
S.W.2d 991, 281 Ky. S3—Wilhelmi 

V. Berns, 119 S.W.2d 625, 274 Ky. 
618—Combs v. W. P. Sullivan & 
Co., 114 S.W.2d 754, 272 Ky. 522— 
Lang V. Cooper, 90 S.W.2d 382, 262 
Ky. 407—^Wigginton’s Adm’r v. 
Louisville Ry. Co., 75 S.W.2d 1046, 
256 Ky. 287—Davidson v. Perkins- 
Bowling Coal Co., 74 S.W.2d 1, 255 
Ky. 649—Stacy v. Williams, 69 S. 

W. 2d 697, 253 Ky. 353—^American 
Sav. Life Ins. Co. v. Riplinger, 60 
S.W.2d 115, 249 Ky. 8. 

Mo.—^Bumeson v. Zumwalt Co., 159 
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S.'W.2d 605, 349 Mo. 94—State ex 
rel. Anderson v. Hostetter, 140 S. 
W.2d 21, 346 Mo. 249—Spears v. 
St. Louis Public Service Co., App., 
202 S.W.2d 578—Gordon v. Postal 
Telegraph-Cable Co., App., 24 S. 
W.2d 644. 

Okl.—^Mathers v. Younger, 58 P.2d 
857, 177 Okl. 294—Chicago, R. 1. & 
P. Ry. Co. V. Meintire, 119 P. 1008, 
29 Okl. 797. 

Or.—Cosgrove v. Tracey, 64 p.2d 
1321, 156 Or. 1. 

Tex.—Yanowski v. Fort Worth 
Transit Co., Civ.App., 204 S.W.2d 
1001, refused no reversible error—■ 
Texas & P. Ry, Co. v. Smith, Civ. 
App., 183 S.W.2d 182, reversed on 
other grounds 186 S.W.2d 232, 143 
Tex, 475—Fort Worth & Denver 
City Ry. Co. v. Burton, Civ.App., 
158 S.W.2d 601, error dismissed. 
Wyo.—Corpus Juris cited in J. J. 
Mayou Mfg. Co. v. Consumers Oil 
& Refining Co., 146 P.2d 738, 741, 
60 Wyo. 75. 

45 C.J. P 1136 note 83. 

Iu Pennsylvania 

(1) Proof, where petition alleges 
general and specific negligence, must 
support specific cause.—^Knox v. Sim- 
merman, 151 A. 678, 301 Pa. 1. 

(2) However, there is some au¬ 
thority holding that plaintiff is not 
limited to specific acts of negligence 
alleged, but can recover on proof of 
other acts within general negligence. 
—Bower v. Conestoga Tract. Co., IS 
Pa.Dist. 961. 

7. U.S.—Cherry v. Dealers Trans¬ 
port Co., D.C.Mo., 64 F.Supp. 682. 
45 d.J. p 1137 notes 83, 84. 
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cussed supra § 187, if plaintiff goes further and un¬ 
necessarily charges specific acts of negligence, he 
may not treat such allegations as surplusage, but 
must prove the negligence as alleged,® even though 
the doctrine of res ipsa loquitur might apply under 
a general allegation unaccompanied by specific aver¬ 
ments.® This rule also applies where the general 
allegation follows the specific allegations and is in 
the nature of a conclusion from the facts specifically 
alleged.^® However, even in such jurisdictions 
proof may be introduced and recovery had in such 
cases, under the general averment, where the com¬ 
plaint clearly indicates that the general averment 
and specific allegations refer to separate and dis¬ 
tinct acts of negligence,^^ or w^here the negligence, 
as generally alleged, is the gist of the action, and 
the specific allegations are merely descriptive as to 
the manner in which the accident occurred,^" or 
where notice was given to defendant that proof 
would not be limited to specific allegations, but re¬ 
liance would also be made on general allegations of 
negligence.!® 

In other jurisdictions, where a general as well as 
a specific allegation of negligence is contained in 
the complaint, plaintiff is not limited, as a ground 
for recovery, to the specific acts of negligence al¬ 
leged, but may recover on proof of other acts wdth- 
in the general allegation,unless the complaint 
fairly indicates an intention to limit the right of re¬ 
covery to the specific acts alleged and this rule 
also applies where the specific acts pleaded precede 
the general negligence alleged.!® 

Subsequent negligence; hwnanitarian doctrine. 


The issue and proper allegations of defendant's neg¬ 
ligence in a complaint cover any want of care on 
his part which may be proved, whether original and 
primary negligence, or intervening negligence ap¬ 
pearing in a later phase of the transaction;!*^ and, 
therefore, in some jurisdictions, a general allega¬ 
tion of simple negligence is sufficient to authorize 
the admission of evidence and a recovery under the 
subsequent negligence, last clear chance, or human¬ 
itarian doctrine.!® Thus, a complaint alleging neg¬ 
ligence and an answer denying it, and alleging neg¬ 
ligence of plaintiff, authorize a recovery under the 
last clear chance doctrine.!® However, where only 
specific acts of initial negligence are pleaded, no 
right of recovery can be established under this doc- 
trine.2® 

The fact that plaintiff relies on the humanitarian 
doctrine does not necessarily admit his negligence, 
and both questions may be submitted to the jury;®! 
or where the negligence covered by the humanitari¬ 
an rule is pleaded with other acts of negligence in a 
single count, he may abandon the other alleged neg¬ 
ligence and recover only under the humanitarian 
rule.2® Furthermore, the fact that plaintiff relies on 
this doctrine does not prejudice his cause of action 
if it develops that he was innocent of contributory 
negligence, but his right of recovery will merely be 
limited to defendant’s negligence as pleaded.®® 

As to injuries. Under and subject to general 
rules, as discussed in Damages § 143, plaintiff, un¬ 
der a general allegation of negligence, is entitled to 
prove any and all injuries which he received as a 
natural consequence of the wrongful act of defend- 


8. Mo.—Gibler v. Quincy, etc., H. 
Co., 128 S.W. 791, 14S Mo.App. 475. 

45 C.J. P 1137 note 86. 

9. Mo.—Gibler v. Quincy, etc., R. 
Co., supra. 

Res ipsa loquitur doctrine generally 
see infra § 220(2>-220C12). 

10. Wash.—Albin v. Seattle Electric 
Co., 82 P. 145, 40 Wash. 51, 

45 C.J. p 1137 note 88. 

11. Tex.—Texas & P. Ry. Co. v. 
Thompson, Civ.App., 286 S.W. 536, 
error dismissed. 

45 C.J. p 1137 note 89, 

12. Wyo.— Corpus Juris cited in J. 
J. Mayou Mfg. Co. v. Consumers 
Oil & Refining Co., 146 P.2d 738, 
741, 60 Wyo. 75. 

45 C.J. P 1137 note 90. 

13. Tex.—^Westbrook v. Texas & P. 
Ry. Co., Civ.App., 203 S.W.2d 279, 
refused no reversible error. 

14. Cal.—Jackson v. Hardy, 166 P. 
2d 161, 70 Cal.App.2d 6. 

45 C.J. p 1137 note 91. 
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15. Cal.—Jackson v. Hardy, 160 P. 
2d 161, 70 Cal.App.2d 6. 

45 C.J. p 1137 note 92. 

16. Cal.—Roberts v. Sierra R. Co., 
Ill P. 519, 14 Cal.App. ISO. 

17. Conn.—Mezzi v. Taylor, 120 A 
871, 99 Conn. 1. 

IS. Ala.—^A. B. C. Truck Lines v. 
Kenemer, 25 So.2d 511, 247 Ala. 
543—Tindell v. Guy, 10 So.2d S62. 
243 Ala. 535—Sloss-Sheffleld Steel 
& Iron Co. V. Peinhardt, 199 So, 
33, 240 Ala. 207—Meeks v. South¬ 
ern Ry. Co., 196 So. 102, 239 Ala. 
587—Alabama Produce Co. v. 
Smith, 141 So. 674, 224 Ala. 688— 
Birmingham Stove & Range Co. v. 
Vanderford, 116 So. 334, 217 Ala. 
342. 

Iowa.—Spaulding v. Miller, 264 N.W. 
8, 220 Iowa 1107. 

Ky.—Braden’s Adm’x v. Liston, 79 S. 

W.2d 241, 258 Ky. 44. 

Mo.—Jarboe v. Kansas City Public 
Service Co., 220 S.W.2d 27—Hens¬ 
ley v. Dorr, App., 202 S.W.2d 553. 
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Nev.—Corpus Juris cited Los An¬ 
geles & S. L. R. Co. V. Umbaugh, 
123 P.2d 224, 234, 61 Nev. 214. 

45 C.J. p 1102 note 83. 

Subsequent negligence or humani¬ 
tarian doctrine generally see supra 
§§ 136-139. 

19. Idaho.—Hooker v. Schuler, 260 
P. 1027, 45 Idaho 83. 

Wash.—Mosso v. E. H. Stanton Co., 
134 P. 941, 75 Wash. 220. L.R.A. 
1916A 943. 

20. Mo.—Hoodenpyle v. Wells, App., 
291 S.W. 520. 

45 C.J. p 1140 note 23. 

21. Mo.—Sandry v. Hines, App., 226 
S.W. 646. 

22. Mo.—^Hill V. Kansas City R. 
Cos., 233 S.W. 205, 2S9 Mo. 193— 
Power V. Prischer, 87 S.W.2d 692, 
229 Mo.App. 1056. 

23. Mo.—Mooney v. Terminal E 
Ass’n of St. Louis, 176 S.W.2d 605 
352 Mo. 246. 
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ant 24 Where, however, the complaint describes the 
injuries specifically, he is confined to them, and evi¬ 
dence to show injuries other than those described 
is not admissible,25 except to show such other inju¬ 
ries as are the natural and probable results of the 
ones expressly mcntioned.26 However, it has been 
held that, where a complaint alleges injuries in gen¬ 
eral terms and also enumerates specific injuries, 
such enumeration does not exclude evidence of in¬ 
juries other than those enumerated.27 

(c) Degrees of Negligence 

Under a general averment of negligence proof Is ad¬ 
missible and recovery may be had for any degree of 
negligence that may be established by the evidence, but 
an allegation of simple negligence does not raise an is¬ 
sue as to willful or wanton injury and does not author¬ 
ize the admission of proof of such injury or a recovery 
therefor. 

The degree of defendant's negligence, in juris¬ 
dictions where different degrees are recognized, as 
discussed supra § 8, is generally regarded as a mat¬ 
ter of proof,28 and under a general averment of 
negligence proof is admissible and a recovery may 
be had for any degree of negligence that may be es¬ 
tablished by the evidence,2^^ such as gross negli¬ 
gence,80 except that in jurisdictions in which gross 
negligence imports willfulness, as discussed supra § 
8, an allegation of simple negligence does not war¬ 


rant a recovery for gross negligence.81 This rule 
has been held to apply, even though the negligence 
proved is of such a degree as to constitute construc¬ 
tive or legal willfulness.82 However, under an al¬ 
legation of simple negligence, the question of de¬ 
fendant’s intent in doing the act which caused the 
injury is not involved, and evidence thereof is not 
admissible ;83 and, therefore, as a general rule, an 
allegation of simple negligence does not raise an is¬ 
sue as to willful or wanton injury and does not au¬ 
thorize the admission of proof of such injury or a 
recovery therefor.84 

Under allegation of '^zvanfon/^ or 

^'gross'' negligence. Under an allegation of gross 
negligence, proof may be made and recovery had 
for simple negligence on the theory that the great¬ 
er wrong includes the lesser ;85 and the same is 
necessarily true where degrees of negligence are 
not recognized and the word “gross” is used as a 
word of description and not of definition.86 So, 
also, where the facts alleged, in an action for neg¬ 
ligence, are not such as to require proof of willful¬ 
ness or wantonness to warrant a recovery, proof 
may be made and recovery had for simple negli¬ 
gence on the theory that the greater includes the 
lesser,87 under a complaint alleging willful or wan¬ 
ton misconduct.88 In some jurisdictions, however, 


24. Ind.—Ohio, etc., R. Co. v. Selby, 
47 Ind. 471, 17 Am.R. 719. 

Tn action ag’ainst municipal corpo¬ 
ration see Municipal Corporations 
§ 937. 

pleading injury or damage see su¬ 
pra § 189, 

JZ5. Mich.—Shadock v. Alpine Plank- 
Road Co., 44 N.W. 158, 79 Mich- 

7, 

45 C.J. P 1140 note 29. 

26w Ohio.—Cleveland, etc., Tract. Co- 
V. Hamner, 7 Ohio Cir.Ct.,lSr.S., 133, 
27 Ohio Cir.Ct. 820. 

Utah.—Pugmire v. Oregon Short 
Line R. Co., 92 P. 762, 33 Utah 27, 
126 Am.S.R. 805, 13 L.R.A.,N.S., 
565, 14 Ann.Cas. 384. 

27. Cal.—^Kuhns v. Marshall, 186 P- 
632, 44 Cal.App. 588. 

45 C.J. p 1140 note 31- 
In New York 

(1) Formerly statement of text 
was followed.—Quirk v. Siegal Coop¬ 
er Co., 56 N-T.S. 49, 26 Misc. 244, 
affirmed 60 N.T.S. 228, 43 App.Div. 
464. 

(2) In a subsequent memorandum 
decision it was held that a general 
allegation was limited by specifica¬ 
tion of injuries.—Powers v. West¬ 
chester Electric R. Co., 166 N.T.S. 
1110, 179 App.Div. 938. 

28- Colo.—Catlett v. Colorado, etc., 
R. Co., 139 P. 14, 56 Colo. 463. 


N.T.—^Nolton V. Western R. Corp., 15 
N.Y. 444, 69 Am.D. 623. 

Pleading: 

Degrees of negligence generally 
see supra § 187. 

Willful or wanton injury generally 
see supra § 190. 

Degree of negligence is immateri¬ 
al, where proof of negligence is lack¬ 
ing.—Balin v, Kimmelman, 145 A. 
303, 295 Pa. 301. 

29. N.D.—Jones v. Great Northern 
R. Co., 97 N.W. 535, 12 N.D. 343. 
Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243, er¬ 
ror dismissed. 

45 C.J. p 1138 note 97. 

I m Ala.—Ridgely Operating Co. v. 
( White, 150 So. 693, 227 Ala. 459. 

' 45 C.J. p 1138 note 98. 

31. Wis.—Bentson v. Brown, 203 N. 
W. 380, 186 Wis. 629, 38 A.L.R. 
1417. 

45 C.J. p 1138 note 4. 

32. U.S.—Schumacher v. St. Louis, 
etc., R. Co., C.C.Ark., 39 P. 174, 
reversed on other grounds 14 S.Ct. 
479, 152 U.S. 77, 38 L.Ed. 361. 

33- N.Y.—Hankins v. Watkins, 28 
N.T.S. 867, 77 Hun 360. 

45 C.J. p 1138 note 1. 

34. Mass.—Miller v. U. S. Fidelity & 
Casualty Co., 197 N.E. 75, 291 
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Mass. 445—Partridge v. United 
Elastic Corporation, 192 N.E. 460, 
288 Mass. 138. 

Mo.—Cox V. Terminal Railroad Ass’n 
of St. Louis, App., 43 S.W.2d 571, 
affirmed 55 S.W.2d 685, 331 Mo. 910. 
45 C.J. p 1138 note 2. 

Recklessness 

Only grounds of recklessness 
chargeable to defendant are those 
set out in petition.—Siesseger v. 
Puth, 248 N.W. 352, 216 Iowa 916. 

35. Ariz.— Corpus Juris cited in 
Lutfy V. Lockhart, 295 P. 975, 978, 
37 Ariz, 488. 

Ga.—Blanchard v. Ogletree, 152 S.E. 
116, 41 Ga.App. 4. 

Ky.—Ice Delivery Co. v. Thomas, 160 
S.W.2d 605, 290 Ky. 230. 

Mich.—^Wieezorek v. Merskin, 13 N. 

W.2d 239, 308 Mich. 145. 

Or,— Corpus Juris quoted in Albrecht 
V. Safeway Stores, 80 P.2d 62, 67, 
159 Or. 331. 

45 C.J. p 1138 note 5. 

36. D.C.—^Atchison v. Wills, 21 App. 
D.C. 648. 

37. Ill.—Chicago City R. Co. v. 
O'Donnell, 109 Ill.App. 616, affirmed 
69 N.E. 882, 207 Ill. 478. 

45 C.J. p 1138 note 7. 

38. Miss.—^Hollingshed v. Yazoo, 

etc., R. Co., 56 So. 40, 99 Miss. 464. 

46 C.J. p 1138 note 8. 
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although a general averment of wantonness or will¬ 
fulness will authorize any proof thereof,where 
willful misconduct only is alleged and relied on for 
a recovery, it must be proved as alleged and recov¬ 
ery cannot be had on proof of simple negligence, 
even though accompanied by an allegation that 
plaintiff was in the exercise of ordinary care at the 
time of the occurrence complained of.'^^ 

Under edlegation of simple, and of gross, willful, 
or wanton negligence. Notwithstanding words im¬ 
porting willfulness and wantonness are used to char¬ 
acterize the negligence, if the gist of the action as 
alleged is negligence, and not willfulness or wanton¬ 
ness, such words may be regarded as surplusage 
and do not warrant the submission of the question 
on willfulness,or prevent a recovery for ordinary 
negligence,43 Where the gist of the action is or¬ 
dinary negligence, but the complaint in addition to 
sufficiently alleging simple negligence charges will¬ 
fulness or wantonness, it has been held unnecessary 
to prove willful or wanton conduct,44 even though 
the acts may be charged conjunctively,45 but plain¬ 
tiff may show under the complaint what happened 
and recover accordingly.46 Although each count of 
the declaration alleges both a negligent and willful 
injury and the exercise of ordinary care by plaintiff, 
recovery may be had on proof of willful injury 


without proof of plaintiffs care.47 Under a statute 
permitting plaintiff to plead two or more acts of 
negligence or other wrongs, plaintiff may allege, 
without separate statement, and prove acts of neg¬ 
ligence and of willful conduct, and recover on 

both.^s 

b. Under Plea or Answer 

(1) In general 

(2) Contributory negligence 

(1) In General 

Only the allegations of the complaint which are denied 
in the answer are put In issue, and the defendant can rely 
on such matters of defense only as are put in issue by his 
plea or answer. 

As in other civil actions, only the allegations of 
the complaint which are denied in the answer are 
put in issue ;49 and defendant can rely on such 
matters of defense only as are put in issue by 
his plea or answer.^o The general issue or general 
denial puts in issue all the material allegations of 
the complaint, which plaintiff must prove to main¬ 
tain his action,notwithstanding the case is one in 
which the doctrine of res ipsa loquitur is applica¬ 
ble :52 and under such general issue or general de¬ 
nial proof is admissible to establishes or disprove 
the facts stated in the complaint.54 Thus, a plea of 


39. Ala.—Bradley v. Louisville, etc., 
R. Co., 42 So. 818, 149 Ala. 545. 

40. Mont.—Robinson v. Helena Liffht, 
etc., Co., 99 P. 837, 38 Mont. 222, 
1242. 

45 C.J. p 1139 note 10. 

Effect of pleading* 

Pleading” either gross negligence or 
ordinary negligence by itself in ef¬ 
fect pleads that the other does not 
exist.—Kuchenreuther v. Chicago, M., 
St. P. & P. R. Co., 275 N.W. 457, 225 
Wis. ei3. 

41. Wis.—Rideout v. Winnebago 

Tract. Co., 101 N.W. 672, 123 Wis. 
297, 69 L.R.A. SOI. 

4a. N.T.—Moore v. Drayton, 16 N. 
T.S. 623. 

45 C.J. P 1139 note 12. 

43. Ga.—Standard Oil Co. v. Parrish, 
151 S.E. 541, 40 Ga.App. 814. 

Ill.— Edmonds v. Heil, 77 ]Sr.E.2d 863, 
333 Ill.App. 407. 

45 C.J. p 1139 note 13. 

44. Ill.—Guianios v. De Camp Coal 
Min. Co., 147' Ill.App. 243, affirmed 
89 N.E. 1003, 242 Ill. 278. 

45 C.J. p 1139 note 14. 

45. Cal.—^Kramm v. Stockton Elec¬ 
tric R. Co., 86 P. 738, 902, 3 Cal. 
App. 606. 

46. Mich.—Gibbard v. Cursan, 196 
JSr.W. 398, 225 Mich. 311. 

45 C.J. p 1139 note 16. 


' Duplicity waived 

Where petition sufficiently set 
forth a cause of action for simple 
negligence and for willful miscon¬ 
duct, and there was no special de¬ 
murrer to the petition on ground that 
it was duplicitous, plaintiff was en¬ 
titled to present his proof under ei¬ 
ther theory.—Crapps v. Mangham, 44 
S.E.2d 133, 75 Ga.App. 563. 

47. Ill.—^Ehrlich v. Chicago Great 
Western R, Co„ 160 Ill.App. 379. 

48. S.C.—^Boggero v. Southern R. 
Co., 41 S.E. 819, 64 S.C. 104. 

45 C.J. p 1140 note 19. 

49. S.D.—Waterhouse v. Jos. Schlitz 
Brewing Co., 94 N.W. 587, 16 S.D. 

I 592. 

I 45 C.J. p 1140 note 33, 

50. Ala.—Lawrence v. Kaul Lumber 
Co., 55 So. Ill, 171 Ala. 300. 

Mo.—Mirrielees v. Wabash R. Co,, 63 
S.W. 718, 163 Mo. 470. 

E'egl^ence of codefendant 

Where a complaint against two de¬ 
fendants alleges negligence against 
each of them, and one defendant de¬ 
clines to deny negligence on the part 
of his codefendant, he thereby in ef¬ 
fect avers such negligence and may 
introduce evidence to show that the 
accident was due solely to the neg¬ 
ligence of the codefendant.—Spear v. 

I San Francisco United R. Cos., 117 P. 
l956» 16 CaLApp. 637. 

947 


51. Pla.— Corpus Juris cited, in 

Smith V. Coleman, 132 So. 198, 203, 
100 Fla. 1707. 

N.M.— Corpus Juris q.uoted in Seele 
V. Purcell, 113 P.2d 320. 324, 45 N. 
M. 176. 

Tex.—^\V'est v. Johnson, Civ.App,, 129 
S.W.2d 811, error refused, 

45 C.J. p 1140 note 39. 

Sole cause of injury 
Tex.—Hicks v. Brown, 151 S.W.2d 
790, 136 Tex. 399. 

Reasonable anticipation of conse^ 
queue es 

In negligence action, it is better 
procedure to plead specially issue of 
reasonable anticipation of conse¬ 
quences than to rely on general de¬ 
nial to raise the issue.—Merchants 
Bldg. Corporation v. Adler, Tex.Civ, 
App., 110 S.W.2d 978. error dis¬ 
missed. 

52. in. —Homey v. St. Louis, etc,* 
R. Co., 165 Ill.App. 547. 

Application of res ipsa loquitur doc¬ 
trine generally see infra § 220(2)-* 
220 ( 12 ). 

53. Neb.—South Omaha v. Cunning¬ 
ham, 47 N.W. 930, 31 Neb. 316. 

54. Ala.—^Woodward Iron Co. v. 3?*in- 
ley, 66 So. 587, 189 Ala. 634. 

45 C.J. p 1140 note 42. 

Confession and avoidance 

Defendant in personal injury suit 
may show under general denial t'nat 
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the general denial puts in issue all the facts alleged 
as constituting the negligence charged but de¬ 
fendant cannot introduce proof which tends to re¬ 
but negligence not charged or relied on. 56 Under 
such issue defendant may show the absence of neg¬ 
ligence on his part,57 or what care he exercised, 
or disprove the causal connection of his negligence 
with the in jury,59 or show that plaintiffs negligence 
was the sole cause of the injury and, where plain¬ 
tiff alleges specific acts of negligence as the basis 
of his cause of action and not negligence generally, 
defendant is bound to prove the absence of negli¬ 
gence only with respect to the acts alleged.^i Un¬ 
der such issue defendant may also show that the 
risk was incurred by plaintiffthat defendant had 


a special contract limiting his liability ;53 that he 
did not discover the peril of plaintiff in time to avoid 
the accident or that the injury was the result of 
an unavoidable accident.55 

Injury caused by third person. Defendant may 
also show under the general issue that the injury 
was caused by the negligence of a third person for 
whom he was not responsible,56 such as by an inde¬ 
pendent contractor,*57 and this rule applies, al¬ 
though other reasons for the accident are set up in 
the answer,58 or a demurrer was sustained to a for¬ 
mer answer setting up the negligence of such other 

persons.59 

Where several defendants are improperly joined^ 
a plea of the general issue by them does not admit 


casualty happened in different man¬ 
ner than that claimed by plaintiff, 
since such showing does not consti¬ 
tute affirmative defense, but merely 
effort to disprove plaintiff’s cause of 
action, and is not a confession and 
avoidance.—^Weishaar v. Kansas City 
Public Service Co., Mo.App,, 128 S.W. 
2d 332. 

55. Ky.—^Wright & Taylor v. Ochs, 
208 S.'W.2d 52, 306 Ky. 396—Clifton 
V. McMakin. 157 S.W.2d 85, 288 Ky. 
806, 

45 C.J. p 1141 note 43. 

Biehuttal evidence 

In action for injuries sustained by 
customer as result of fall into store 
elevator pit, where negligence of j 
proprietor relied on by customer was 
failure to have shaft guarded, evi¬ 
dence tending to show that shaft was 
properly guarded was admissible un¬ 
der plea of general denial in rebuttal 
of plaintiff's evidence, but not as 
proof of contributory negligence.— 
Stokes V. Big Chain Stores, Lia.App., 
159 So. 125. 

50. Md.—Hochschild v. Cecil, 101 A. 

700, 131 Md. 70. 

45 C.J. p 1141 note 44. 

S7- Mo.—Hornsby v. Fisher, 85 S.W. 
2d 589. 

I^.M.—Corpus Juris quoted iu Seele 
V. Purcell, 113 P.2d 320, 324. 45 N. 
M. 176. 

Or.—Stamos v. Portland Electric 
Power Co.. 274 P. 915, 128 Or. 310. 
Pa.—Kissell v. Motor Age Transit 
Lines, Inc., Com.PL, SO Erie Co. 
151, affirmed 53 A.2d 593, 357 Pa. 
204. 

45 C.J. p 1141 note 45. 

58. Or.—Sylvis v. Hays, 6 P.2d 1098, 
138 Or. 418. 

45 C.J. p 1141 note 46. 

58. Fla.—^Atlantic Coast Line H. Co. 

V. Webb, 160 So. 741, 112 Fla. 449. 
Ga.—^Russell v. Bayne, 163 S.E, 290, 
45 Ga.ApX><. 55* 


Or.—Sylvis v. Plays, 6 P.2d 1098, 138 
Or. 418. 

45 C.J. p 1141 note 47. 
hast clear chance 

S.D.—^Nielsen v. Pichman, 299 N.W. 
74. 68 S.D. 104. 

Wash.—Mosso v. E, H. Stanton, 134 
P. 941, 75 Wash. 220. 

60. Mo.—Kimbrough v. Chervitz, 

186 S.W.2d 461, 353 Mo. 1154—Fas- 
si V. Schuler, 159 S.W.2d 774, 349 
Mo. 160. 

61. Iowa,—^Volguardsen v. Iowa Tel. 
Co., 126 N.W. 928, 148 Iowa 77, 28 

L. H.A.,N.S., 554. 

62. Tex.—Missouri-Pac. P. Co. v. 
Waugh, Civ.App., 74 S.W. 2d 554, 
error dismissed. 

45 C.J. p 1141 note 49. 

63. Ill.—Coles V. Louisville, etc., P. 
Co., 41 IlhApp, 607. 

64- Fla.—Porter v. Jacksonville 
Electric Co., 60 So. 188, 64 Fla. 
409. 

65. Cal.—Keating v. Zumwalt, App., 
206 P.2d 10—Lotta v. City of Oak¬ 
land, 154 P.2d 25, 67 Cal.App.2d 411 
—Jolley V. Clemens, 82 P.2d 51, 28 
Cal. App. 2d 55—Sitkei v. Ralphs 
Grocery Co., 77 P.2d 311, 25 Cal. 
App.2d 294—Corpus Juris cited in 
Pearce v. Elbe, 276 P. 389, 391, 98 
CaLApp. 101. 

N.M.—Corpus Juris quoted in Seele 
V. Purcell, 113 P.2d 320, 324 45 N. 

M. 176. 

Ohio.—^Kohn v. B. F. Goodrich Co., 
38 N.E.2d 592, 139 Ohio St. 141. 

Or.—Stamos v. Portland Electric 
Power Co., 274 P, 915, 128 Or. 310. 
Tex.—^Airline Motor Coaches v. 
Fields, 166 g.W.2d *917, 140 Tex. 
221—^Hicks V. Brown, 151 S.W.2d 
790, 136 Tex. 399—Alagood v. Coca 
Cola Bottling Co., Civ.App., 135 
S.W.2d 1056, error dismissed, judg¬ 
ment correct.—S proles Motor 
Freight Lines v. Juge, Civ.App., 
123 S.W.2d 919, error dismissed, 
judgment correct—GuLf, C. &. S. F. 
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Ry. Co- V. Irick, Civ.App., 116 S.W. 
2d 1099. error dismissed—Sterling 
v. Comtminity Natural Gas Co., 
Civ.App., 105 S.W.2d 776. 

Wash.— Corpus Juris cited in Hard¬ 
man V. Tounkers, 131 P.2d 177, 181, 
15 Wash.2d 483, 151 A.L.R. 868. 

4'5 C.J. p 1141 note 52. 

66. Ala.— Corpus Juris quoted In 
Caudle v. Birmingham Elec. Co., 22 
So;2d 417. 421, 247 Ala. 34. 

Ky.— Corpus Juris cited in Chesa¬ 
peake & 0. Ry, Co. V. Carmichael, 
184 S.W.2d 91, 93, 298 Ky. 769. 

Neb.— Corpus Juris quoted in Thoren 
V. Myers, 37 N.W.2d 725, 729, 151 
Neb. 453. 

N.M.—Miranda v. Halama-Enderstein 
Co., 18 P.2d 1019, 37 N.M. 87. 
Ohio.—^Miller v. City of Dayton, 41 
N.E.2d 728, 70 Ohio App. 173. 

Tex.—Dallas Railway & Terminal Co. 
V. Stewart, Civ.App., 128 S.W.2d 
443. 

45 C.J. p 1141 note 56. 

Sole cause of injury 

Since the independent act of a 
third person may, but need not, be 
negligent in order to be sole cause of 
injury, a submission to jury of is¬ 
sue as to whether acts of Inde¬ 
pendent , third person leading to an 
accident were negligent is errone¬ 
ous, even though issue of whether 
they were sole cause of accident is 
also submitted.—^Wichita Valley Ry. 
Co. V. Minor, Tex.Civ.App., 100 S.W. 
2d 1071. 

67. Neb.— Corpus Juris quoted in 

Thoren v. Myers, 37 N.W.2d 725, 
729, 151 Neb. 453. 

45 C-J. p 1141 note 57. 

68. Neb,— Corpus Juris quoted in 
Thoren v. Myers, 37 N-W.2d 725, 
729, 151 Neb. 453. 

Or.—Multnomah County v. Willa¬ 
mette Towing Co., 89 P. 389, 49 
Or. 204. 

69. Or.—^Multnomah County v. Wil¬ 
lamette Towing Co., supra. 
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joint conduct on their part in the alleged negligent 
act.*^^ 

Affirmative defe^ises. Under the rule that mat¬ 
ters of affirmative defense must be specially plead- 
ed; as discussed supra § 197, an affirmative defense 
cannot be shown under a general denial or the gen¬ 
eral issueJ^ Thus, under the general issue defend¬ 
ant cannot raise the objection that the declaration 
fails to refer to the statute by virtue of which the 

right of action exists.'^^ 

It has been held that evidence that the person in¬ 
jured failed to use proper or reasonable care in the 
treatment of his injury cannot be shown under a 
general traverseJ^ However, where one injured by 
the negligence attempts to recover for suffering 
resulting from his own subsequent act rather than 
the original accident and presents evidence of his 
subsequent suffering, defendant, without any plead¬ 
ing and as a matter of negation, may prove that part 
or all of the suffering resulted from the second in- 
juryJ^ 

As to ozvnership and control of property or m- 
strumentality. An allegation in the complaint as to 
the ownership, possession, or operation of the prop¬ 
erty or instrumentality which caused the injury is 
not put in issue unless denied in the answer or 
plea;'^^ and, where defendanfs answer admits pos¬ 
session and occupation of premises, evidence on be¬ 
half of defendant that it was in the possession of 
a lessee is inadmissible.'^® Such an allegation as a 
general rule is not put in issue, but is admitted by 
-a plea of the general issue,even though the in¬ 
strumentality is not one ordinarily used in defend- 

'70. Ill.-—McHale v. McQuigff, 236 Ill. 

App. 295. 

-VI. Neb.—South. Omaha v. Cunning-- 
ham, 47 K.W. 930, 31 Neb. 316, 

45 C.J. p 1141 note 61. 

72. Mich.—Clark v. North Muske¬ 
gon, 50 N.W. 254, 88 Mich. 308— 

Fuller V. Jackson, 46 N.W. 721, 82 
Mich. 480- 

'73. Ky.—Cincinnati, etc., R. Co. v. 

Crabtree, 100 S.W. 318, 30 Ky.L. 

1000. 

' 74 . Or.—^Ashmun v. Nichols, 178 P- 
234, 180 P. 510, 92 Or. 223. 

'75. Ill.—Wiesbach v. 

Hettler Lumber Co., 

547. 

45 C.J. p 1142 note 67. 

Necessity of: 

Plaintiff pleading o’WTiership and 
control see supra § 184. 

Specially pleading lack of owner¬ 
ship or control see supra § 197. 

‘76. N.Y.—Christopher v. William T. 

Keogh Amusement Co., 99 N.Y.S. 

.840, 61 Misc. 33.- 


ant’s business, where the allegation of defendant’s 
business is immaterial,'^® and the rule is not limited 
in its application to railroad, municipal, or quasi¬ 
public corporations;but as to this rule there is 
also authority to the contrary.®® It has been held, 
however, that this rule does not apply where the 
instrumentality causing the injury was not one or¬ 
dinarily or commonly used by defendant.®^ 

(2) Contributory Negligence 

In some jurisdictions contributory negligence cannot 
be shown as a defense under the general issue or general 
denial, but in other jurisdictions it may be shown under 
such a plea. On an issue of contributory negligence the 
defendant may introduce evidence of any facts tending 
to establish his defense and the plaintiff may avail him¬ 
self of any facts which tend to disprove such negligence. 

According to some authority, contributory neg¬ 
ligence is always an issue in a negligence case,®^ 
and ordinarily defendant can avail himself thereof 
by proper proof,®® and, in jurisdictions where con¬ 
tributory negligence need not be specially plead¬ 
ed, it is available as a defense under the general is¬ 
sue or general denial.®^ On the other hand, in ju¬ 
risdictions in which the defense of contributory neg¬ 
ligence must be specially pleaded, the fact of such 
negligence cannot be shown as a defense under the 
general issue or general denial,®® and, unless dis¬ 
closed by plaintiff’s own pleading or evidence, as 
discussed supra § 198, must be specially pleaded to 
authorize the reception of evidence thereof.®® In 
determining whether plaintiff has made out a case, 
contributory negligence shown by plaintiff’s own 
witnesses may be considered, notwithstanding there 
is no proper plea of contributory negligence,®'^ and 

the matter is not in issue, and court 
is not concerned with it, unless con¬ 
tributory negligence affirmatively ap¬ 
pears.—Baltimore & O. R. Co. v. 
Reyher, 24 N.E.2d 284, 216 Ind. 545. 

83. Ga.—Hardwick v. Figgers, 106 
S.B. 738, 26 Ga.App. 494. 

84. Ind.—^tJnion Traction Co. of In¬ 
diana V. Ringer, 155 N.E. 826, 199 
Ind. 405—Tabor v. Continental 
Baking Co., 38 N.E.2d 257, 110 Ind. 
App. 633—^Holt V. Basore, App., 77 
N.E.2d 903. 

Ky,—^Nelson’s Adm'x v. Southern Ry. 

Co., 194 S.W.2d 518, 302 Ky. 243. 

45 C.J. p 1118 note 15. 

Necessity of pleading contributory 
negligence see supra § 198. 

85. Mo-—Fassi v. Schuler, 159 S.W. 

2d 774, 349 Mo. 160—Capps v. 

Beene. App., 162 SW.2d 80. 

45 C.J. p 1116 note 85. 

86. La.—Oliphant v. Town of Lake 
Providence, App., 193 So. 51$—Saks 

V. Eichel, App., 167 So. 464. 

87. Mo.—Hanke v. St. Louis, 272 S. 

W. 933. 


Herman H. 
184 Ill.App. 


77- Fla.—Corpus Juris cited in 

Smith V. Coleman, 132 So. 198, 203, 
100 Fla. 1707. 

HI.—Casey v. William Grace Co., 168 
IlLApp. 488. 

45 C.J. p 1142 note 69- 

78. Fla.—Corpus Juris cited in 

Smith V. Coleman. 132 So. 198, 203, 
100 Fla. 1707. 

Ill.—Mueller v. Hayes, 151 N.E. 874, 
321 Ill. 275. 

79. Ill.—Mueller v. Hayes, supra. 

80. Ter.—McLellan Stores Co. v. 
Lindsey, Civ.App., 157 S.W.2d 1013, 
error refused. 

45 C.J. p 1142 note 72. 

81- Ill.—Clark v. Wisconsin Cent. R. 

Co., 103 N.E. 1041, 261 Ill. 407. 

45 C.J. p 1142 note 73, 

82. Conn,—Greenberg v. Branciere, 
124 A. 216, 100 Conn. 596. 

45 C.J. p 1142 note 74. 

Bffect of statute 

Where statute relieves plaintiff of 
burden of pleading and proving free¬ 
dom from contributory negligence, 
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it has also been held that, if the pleadings taken to¬ 
gether raise the issue, although irregularly, it is 
sufficient to admit evidence thereon;^® and that, al¬ 
though such defense is not regularly pleaded, if 
plaintiff permits it to be shown under other plead¬ 
ings, he cannot afterward object thereto.^^ Fur¬ 
thermore, while, in some jurisdictions, defendant 
must specially plead contributory negligence, not¬ 
withstanding the complaint alleges that the plain¬ 
tiff was free from fault, as discussed supra § 198, 
in other jurisdictions where plaintiff makes such an 
allegation and defendant specifically denies it, the 
issue of contributory negligence is raised.^^ How¬ 
ever, where the issue of contributory negligence is 
raised by evidence admissible under the pleading 
but not made by the pleadings,it is to be deter¬ 
mined by the same rules as to burden of proof and 
otherwise as if made by the pleadings.®^ 

As a general rule on an issue of contributory 
negligence defendant may introduce evidence of any 
facts which tend to establish his defense,and 
plaintiff may avail himself of any facts which tend 
to disprove such negligence,even though not al¬ 
leged in his declaration or coraplaint.^^ Thus, on 
the issue of contributory negligence, defendant may 
show that the person injured was intoxicated at the 
time of the injury,or that he had knowledge of 


the defect which caused the injury,^^ 

Statute requiring written statement. Under a 
statute precluding defendant from relying on con¬ 
tributory negligence as a defense, unless he files a 
written statement before the trial begins or unless 
plaintiff’s own testimony discloses such negligence, 
where defendant interposes only the general issue, 
without filing such a statement, he is confined to 
plaintiff’s testimony for the showing of such de¬ 
fense,and cannot show such negligence by his 
own evidence,and he cannot avoid the effect of 
such a statutory requirement, by claiming that the 
facts were unknown to him before he heard plain¬ 
tiff’s testimony at the trial,^ since his remedy in such 
a case is either by an application for a continuance^ 
or by an application to amend his answer to meet 
the situation disclosed, which could be granted ei¬ 
ther with or without a continuance.^ Where plain¬ 
tiff, under the statute, is entitled to such a statement 
only where he moves the court that a statement be 
required, defendant is not precluded from relying 
on contributory negligence as a defense where 
plaintiff fails to move to require a statement.^ 

Sole cause of injury. Defendant may show that 
plaintiff "was the sole cause of the injury under a 
general traverse, since it is in no sense in the nature 
of a plea of confession and avoidance.^ Although 


83. Colo.—Denver, etc., R. Co. v. 

Smock, 48 P. 681. 23 Colo. 456, 

88. Cal.—Moeller v. Packard, 261 P. 

315, 86 Cal.App. 459. 

La.—Baden v. Globe Indemnity Co., 
App., 146 Sc. 784. 

45 C.J. p 1116 note 89. 

SO. Conn.—Murphy v. Ossola, 199 A. 
648, 124 Conn. 366. 

Ga.—^Atlanta, Knoxville & Northern 
Ry. Co. V. Gardner, 49 S.E. SIS, 122 
Ga. 82—Wells v. Steinek , 176 S.E. 
42, 49 Ga.App. 482—Georgia Ry. & 
Power Co. v. Freeney, 96 S.E. 575, 
22 Ga.App. 457—^Atlantic Coast 
Lin© R. Co. V. Canty, 77 S.E. 659, 
12 Ga.App. 411. 

KJ.—Devoe v. Delaware, L, & W. 

R. Co., 169 A. 637, 112 N.J.Law 35. 
45 aj. p 1117 note 97. 

91. Ohio.—^Kirtland v. Devenney, 18 
N.E.2d 421, 69 Ohio App. 387. 

92. Ohio.—Rayland Coal Co. v. Mc- 
Fadden, 107 N.E. 330, 90 Ohio St. 
183. 

93. Fla.—Corpus Juris <inot©d in 
Atlantic Greyhound Lines v. Lov¬ 
ett, 184 So. 133, 134, 134 Fla. 505. 

45 C.J. p 1143 note 90. 

^Violation of law or ordiixauc© 

In some jurisdictions evidence 
tending to show a violation of law or 
ordinance, hy plaintitC is admissible 
under answer setting up contributory, 


negligence.—Wright v. Carlson, 45 
N.E.2d 840, 312 Mass. 584—Herman 
V. Sladofsky, 17 N.E.2d 879, 301 

Mass. 534. 

94. Fla.—Corpus Juris q.uoted in At¬ 
lantic Greyhound Lines v. Lovett 
184 So. 133, 134. 134 Fla. 505. 

N.J.—Singer v. Central R. R. of New 
Jersey, 1 A.2d 369, 121 N.J.Law 
121 . 

45 C.J. p 1143 note 91. 

Assurance of safety 
In action to recover for failure of 
subcontractor’s foreman to refasten 
ladder at top, evidence that foreman 
assured contractor’s foreman that 
ladder was safe was admissible, al¬ 
though such assurance was not 
pleaded, since it was a verbal act 
which negatived charge of contribu¬ 
tory negligence.—^Perry v. D. J. & T. 
Sullivan, Inc., 26 P.2d 485, 219 Cal. 
384. 

Cax^acity of child 

In order to admit proof that the 
child was non sui juris, such fact 
must be alleged.—Roberts v. Terre 
Haute Electric Co., 76 N.E. 323, 895, 
37 Ind.App. 664—Citizens St. R. Co. 
V. Hamer, 62 N.E. 658, 63 N.E. 778, 29 
Ind.App. 426. 

95. Fla.—Corpus Juris guoted. in At¬ 
lantic Greyhound Lines v. Lovett, 
184 So. 133, 134, 134 Fla. 505, 

45 C.J. p 1143 note 92. 
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Ordinance 

Ordinance tending to disprove de¬ 
fense of contributory negligence is 
admissible in evidence on trial of 
personal injury suit not founded 
thereon, although not pleaded by pe¬ 
tition.—White V. Hasburgh, Mo.App., 
124 S.W.2d 560. 

96. Kan.—Rhoades v. Atchison, etc., 
R. Co., 246 P. 994, 121 Kan. 324. 

45 C.J. p 1143 note 93. 

97. Ind.—Indiana Natural Gas, etc., 
Co. V. O’Brien, 65 N.E. 918, 66 N.E, 
742, 160 Ind. 266. 

46 C.J. p 1143 note 94. 

98. Va.—Majestic Steam Laundry v, 
Puckett, 171 S.E. 491, 161 Va. 624. 

45 C.J. p 1142 note 83. 

99. Va.—Payne v. Brown, 112 S.E* 
833, 133 Va. 222. 

45 C.J. p 1142 note 84. 

1. Va.—Payne v. Brown, supra. 

2. Va.—^Payne v. Brown, supra. 

3. Va.—^Payne v. Brown, supra. 

4. Va. — Spence v. American Oil Co., 
197 S.E. 468, 171 Va. 62, 118 A.L.R. 
1120 . 

5. Fla.—^Atlantic Coast Line R. Co. 
V. Shouse, 91 So. 99, 83 Fla. 156, 

Mo.—^Ramp .v. Metropolitan St. R. 
Co., 114 S.W. 69,.133 Mo.App. 700* 
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a plea that plaintiff was the sole cause of injury 
may be immaterial, where the answer contains a 
general denial, as discussed supra § 198, it has been 
held that such a plea is sufficient to put in issue 
plaintiff’s negligence as the sole cause of the inju¬ 
ry;^ and it has also been held that such an answer 
denying the negligence charged and alleging that 
the injury was caused by the negligent act of plain¬ 
tiff is sufficient to raise the issue and permit proof 
of contributory negligence.*^ 

Under special pleading. Where contributory neg¬ 
ligence is specially pleaded, it must be proved^ as 
alleged in order to be available as a defense,^ and, 
although a general allegation of contributory neg¬ 
ligence is not sufficient to authorize the proof of any 
particular act,l^ where the particular facts consti¬ 
tuting contributory negligence are pleaded, defend¬ 
ant is limited to proof of such facts and cannot 
prove or rely on any other act of negligence on the 
part of plaintiff and it has been held that this 
is so, even though there is a general allegation of 
contributory negligence as well.^- However, where 
plaintiff’s contributory negligence is alleged as con¬ 
sisting of several and distinct acts or omissions, it 
is not necessary for defendant to prove every act of 
contributory negligence.^3 A plea of contributory 
negligence also raises the issue whether defendant 
could have avoided the injury notwithstanding the 


§ 202 

contributory negligence^^ or whether the act of the 
person injured was one done in an emergency.^® 

Under a plea of contributory negligence and a 
gcyicral denial, defendant may introduce any evi¬ 
dence which shows that plaintiff was guilty of con¬ 
tributory negligence per se,^® or which tends, along 
with other facts and circumstances, to show his 
contributory negligence,and such a plea does not 
render proof of negligence unnecessary and limit 
the issues to that of contributory negligence.^® 
However, under such plea defendant cannot show 
that a third person was liable for the injuries sus¬ 
tained by plaintiff.to 

Imputed negligence. Evidence that the person in¬ 
jured was in control of a driver of a vehicle in 
which he was riding when injured, so as to impute 
the driver’s negligence to him, may be given under 
an ordinary plea of contributory negligence."'^ 

The last clear chance doctrine is an exception to 
the rule that contributory negligence is a complete 
defense, as discussed supra § 136, so that, where the 
facts call for application of this doctrine, the fact 
that plaintiff’s negligence is not pleaded or admitted 
is immateriah^^ 

§ 202. Variance 

In accordance with the general rules of pleading, a 


'6, Cal.—Sheets v. Southern Pac. Co., 
299 P. 71, 212 Cal. 509. 

La.— Corpus Juris quoted in Althans 
V. Toye Bros. Yellow Cab Co., App., 
191 So. 717, 724. 

jST.M. —Corpus Juris cited in Crocker 
V. Johnston, 95 P.2d 214, 231, 43 N. 

M. 469. 

45 C.J. p 1120 note 35, p 1123 note 89. 

7. N.J.—^Dragan v. Grossman, 182 A. 
848, 116 N.J.Law 182, affirmed Err. 
& App., 187 A. 373, 117 N.J.Law 
147. 

45 C.J. p 1120 note 36. 

8. Cal.—Stoneburner v. Richfield Oil 
Co. of California, 5 P.2d 436, US 
Cal.App. 449. 

Pla.—Atlantic Coast Line R. Co. v. 
Britton. 146 So. 842, 109 Fla. 212— 
City of Jacksonville Beach v. Jones, 
133 So. 562, 101 Fla. 96, followed in 
City of Jacksonville Beach v. Kel¬ 
ler, 135 So. 530, 102 Fla. 273. 

La.—Gauvereau v. Checker Cab Co., 
131 So. 590, 14 La-App. 448. 

N'.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

N.C.—^Dalrymple v. Sinkoe, 53 S.E.2d 
437, 230 N.C. 453—Farrell v. Thom¬ 
as & Howard Co., 169 S.E. 224, 204 

N. C. 631. 

Okl.—G. A. Nichols Co. v. Lockhart, 
129 P.2d 599, 191 Okl. 298. 

Wash.—Gillum v. Pacific Coast R. 
Co., 279 P. 114, 162 Wash. 657. 


Matters to be proved 

Under contributory negligence plea, 
it is unnecessary for defendant to 
prove that his negligence did not 
contribute to accident, but defendant 
need only to show that plaintiif was 
also guilty of negligence w-hich con¬ 
tributed proximately to accident.— 
Florida Gravel Co. v. Davis, 170 So. 
660, 126 Fla. 64. 

Capacity of child 

Fact that child of tender age has 
capacity to be guilty of contribu¬ 
tory negligence must be proved,— 
Guillot V. Texas & P. Ry. Co., 8 La. 
App. 143. 

9. Mo.—Setzer v. Ulrich, App., 90 
S.W.2d 154. 

46 C.J, p 1143 note 95. 

10. Mo.—^Heriford v. Kansas City R. 
Co., 22t) S.W. 899. 

11. Ala.—Byars v. Hollimon, 153 So. 
748, 228 Ala. 494—Central of Geor¬ 
gia Ry. Co. V. Pope, 127 So. 835, 
221 Ala. 145. 

45 C.J. p 1143 note 97. 

12. Tex.—Texas, etc., R. Co. v. John¬ 
son, Civ.App., 34 S.W. 188. 

13. Tex.—^Ripley v. Dozier Const, 
Co., Civ.App., 45 S.W.2d 661. 

I4u N.C.—^Nathan v. Charlotte St. 
R. Co., 24 S.E. 511, 118 N.C. 1066. 
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15. Tex.—San Antonio, etc., R. Co. 

V. Peterson, 40 S.W. 924, 20 Tex. 
Civ.App. 495. 

10. Va.—Southern R. Co. v. Rice, 78 
S.E. 592. 115 Va. 235. 

17, Or.—^Wallace v. Portland R., 
etc., Co., 204 P. 147, 103 Or. 68. 
Va.—Southern R. Co. v. Rice, 78 S.E. 
592, 115 Va. 235. 

13. Kan.—'Fowler v. Brooks, 70 P. 
600, 65 Kan. 861. 

Okl.—Clemens v. St. Louis, etc., R. 
Co., 131 P. 169, 35 Okl. 667. 

19. La.—Bomar v. Louisiana North, 
etc., R. Co., 8 So. 478, 42 La.Ann. 
983, 9 So. 244, 42 La.Ann. 1206. 

20. Ky.—Louisville v. Botts, 152 S. 

W. 529, 151 Ky. 578. 

21. La.—Boissac v. Kleinpeter, App., 
191 So. 157. 

Mo.—Johnson v. Springfield Tract. 
Co., 161 S.W. 1193, 176 Mo.App. 174. 
!Last clear chance doctrine is asso¬ 
ciated in proof with defense of con¬ 
tributory negligence and may be 
made the subject of evidence with¬ 
out being especially disclosed by the 
pleadings. 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

S.D.—Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104, 
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material variance Is generally fatal to recovery, but an 
Immaterial variance is not. 

As in civil actions generally, the petition and the 
answer are to be read together in determining 
whether there is a variance between the pleadings 
and proof ,^2 ^nd, where defendant's answer puts a 
new act of negligence in issue, plaintiff is entitled 
to recover on the allegations thereof if sustained by 
proof. Applying general rules, a material vari¬ 
ance between the negligence alleged in the com¬ 
plaint and the negligence which the evidence tends 
to establish is fatal to a recovery,unless such vari¬ 
ance is waived by defendant’s failing to object 
thereto during the trial.^S Thus, if the evidence 
shows that the injury resulted from an entirely dif¬ 
ferent cause or act of negligence from that alleged, 
ihe variance is fatal to a recovery.^s Furthermore, 
there can be no recov'ery where there is a substan¬ 
tial variance as to the time, place, and cause of the 
injury,27 or as to the manner in which the injury 
was inflicted,28 although it was needlessly de¬ 
scribed ;29 and, where the evidence shows that the 
accident happened at a different place than that al¬ 


leged, the variance is fatal,30 except where the vari¬ 
ance is merely a slight one,3i and defendant is not 
misled thereby.32 If^ however, the evidence leaves 
it uncertain as to which of two acts of negligence 
caused the injury, and the petition specifies one only 
of them, there is a failure of proof.32 

On the other hand, where the proof substantially 
supports the pleading, the fact that it varies there¬ 
from on some immaterial matter is not a fatal vari¬ 
ance,34 as where the transaction out of which the 
controversy arises is the same and the substantial 
cause of injury is the same.35 A variance is im¬ 
material where the proofs sustain only a portion of 
the allegations of the pleading, if such portion 
amounts to a cause of action.36 Thus, where such 
acts of negligence are pleaded and established by 
such proof as will render defendant liable, it is not 
a material variance that other defects or negligent 
acts were alleged but not proved,37 jf such allega¬ 
tions could not have misled defendant.33 Further¬ 
more, the variance is immaterial where the act of 
negligence alleged is shown to be only one of two 
concurring causes,3^ or where there is a slight vari- 


22. Ga.—Mann v, Harmon, 8 S.E.2d 
549, 62 Ga.App. 231. 

Claims of proof by defendant held 
not to enlarg-e plaintiff’s cause of ac¬ 
tion.—Boiselle v. Rogoff, 13 A.2d 753, 
126 Conn. 635. 

23. Ga.—Mann v, Harmon, 8 S.E.2d 
549, 62 Ga.App. 231. 

24. III.—Girard Coal Co. v. Wiggrins, 
52 IIl.App. 69. 

Mo.—Corpus Juris cited in Gilliland 
V. Eondurant, 59 S.W-2d 679, 686, 
332 Mo. 881. 

R.I.—Collins V. Palmer, 37 A.2d 658, 
70 R.L 143. 

Wash.—^Dick v. Great Northern Ry. 

Co., 121 P.2d 966, 12 Wash.2d 364. 
45 C.J. p 1143 note 10. 

Joint or concurrent negrlig*eiLC© 
Proof of the negligence of one only 
of two defendants, charged with joint 
or concurrent negligence, is fatal to 
a recovery. 

Ill.—Cleveland, etc., R. Co. v. Egg- 
mann, 71 IlLApp. 42. 

Pa.—^Dempsey v. Devers, 43 Pa.Su- 
per. 193. 

Tarlance held material 

Mo.—Gilliland v. Bondurant, 59 S.W. 

2d 679, 332 Mo. 881. 

45 C.J. p 1143 note 10 la]. 

25. D.C.—Capital Tract. Co. v. Snow¬ 
den, 48 App.D.C. 344. 

45 C.J. p 1143 note 11. 

Waiver of variance, generally see the 
C.J.S. title Pleading § 573, also 49 
C.J. p 846 note 50 et seq. 

26. IJ.S.—Santa F4, etc., R. Co. v. 
Hurley, Arijz., 19 S.Ct 879, 172 U. 
S. 645, 43 LuEd. 1183. 

^45 C.J. p 1130 note 9. 


f 27. Pa.—Scott V. lEi^rmers & Min¬ 
ers Trust Co., 3$ Pa.Dist. & Co. 692. 
I 45 C.J. p 1144 note 12. 

28. III.—Lynch v. Chicago City R. 
Co-, 167 IIl.App. 71. 

29. Ill.—Lynch v. Chicago City R. 
Co., supra. 

30. N.Y.—^Zeder v. Church of St. 
Stanislaus, 88 N.Y.S.2d 617, 275 
App.Div. 796. 

45 C.J. p 1144 note 15. 

Pormal or descriptive alleg’atiou 
Exact proof of place of accident is 
unnecessary, if allegation thereof is 
formal, but place musw correspond 
with averment, if descriptive.—Cen¬ 
tral of Georgia Ry. Co, v. Hardman, 
147 So. 670, 226 Ala, 515. 

31. Colo.—Cripple Creek v. Loveless, 
202 P. 705, 70 Colo. 482. 

45 C.J. p 1144 note 16, 

32. Tex.—Brown v. Sullivan, 10 S. 
W. 288, 71 Tex. 470. 

45 C.J. p 1144 note 17. 

33. Mo.—^Mullery v. Missouri, etc., 
Tel. Co., 168 S.W. 213, 180 Mo.App. 
128. 

34. Ala.—^P. W. Woolworth Co. v. 
Erickson, 127 So. 534, 221 Ala. 5. 

Md,—Hochschild, Kohn Sc Co. v. Mur¬ 
doch, 141 A. 905, 154 Md. 575. 

Mo.—Daugherty v. Spuck Iron & 
Foundry Co., App., 175 SW.2d 45. 
Tenn.—Commercial Club v. Epperson, 
15 Tenn.App. 649—^Phillips-ButtorfC 
Mfg. Co. V. McAlexander, 15 Tenn. 
App. 618—Holland & Kerr v. Crav¬ 
en, 5 Tenn.App. 39. 

45 C.J. p 1144 note 18. 
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35. Md.—Isaac Benesch & Sons v. 
Perkier, 139 A. 557, 153 Md. 680. 

45 C.J. p 1144 note 19. 

36. Ala.—Jefferson Lumber Co. v. 
Berry, 23 So.2d 7, 247 Ala. 164, 161 
A.L.R. 544. 

Ill.—Johnson v. Sandberg, 283 Ill. 
App. 509. 

Miss.—Mississippi Power & Ligrht Co. 
V. Sumner Gin Co., 127 So. 284, 156 
Miss. 830. 

45 C.J. p 1144 note 20. 

TTudep statutory provision that no 
variance between the allegation in 
the pleading and the proof shall be 
deemed material unless it has actual- 
I ly misled the adverse party to his 
i prejudice, a variance between an al¬ 
legation of willful injury and proof 
that the injury was caused negligent¬ 
ly is not material and should not, 
prevent a recovery if there is suiH- 
cient evidence of negligence.—Griffin 
V. Toledo, etc., R. Co., 21 Ohio Cir.Ct, 
547, 11 Ohio Cir.Dec. 749. 

37. Minn.—^Jacobson v. Great North¬ 
ern R. Co., 139 N.W. 142, 120 Minn, 
52. 

45 C.J. p 1128 note 84. 

Pailure to support all of the acts 
of neglig'euce charged is not fatal to 
a cause of action as to one which is 
submitted by the court and found by 
the jury to be supported, by testi¬ 
mony.—Texas, etc., R. Co. v. Rooks, 
Com.App., (292 S.W,. 536. 

38. Kan.—Truman v. Kansas City, 
etc., R. Co., 161 P. 587, 98 Kan. 761. 

39. Ky.—^Louisville, et<?., R. Co. v. 
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ance as to the manner in which the injury oc¬ 
curred,^ o or as to the circumstances attending the 
injury,"*^ or as to the time at which the injury oc¬ 
curred,^- provided the date proved is within the 
statutory period of limitations for such actions.^^ 


A variance between the pleading and proof as to 
what the person injured was doing at the time of 
the accident does not constitute a fatal variance, 
since what he w^as doing at the time constitutes no 
part of the wrong complained of.'^^ 


C. EVrDEN'CB 

1. Presumptions and Burden of Proof 


§ 203. Presumptions Generally 

The general rules as to presumptions which may or 
must, in the light of common knowledge and experience, 
be drawn from proof of other facts in civil actions apply 
In tort actions for negligence. 

The general rules as to presumptions which may 
or must, in the light of common knowledge and ex¬ 
perience, be drawn from proof of other facts in civil 
actions apply in tort actions for negligence.^5 

Capacity and comprehension. Every adult is pre¬ 
sumed to be endowed with sufficient reason to enable 
him to exercise ordinary prudence.^® It will be 
presumed in the absence of evidence to the con¬ 
trary that all men are in possession of their sens- 
es^*^ and it is probably also a fair presumption that 


a person injured was at the time in possession of 
his usual faculties and able to take care of him- 
sclf.'^S All persons are presumed to anticipate the 
natural and reasonable consequences of their con¬ 
duct^ 9 and to have as much capacity to judge and 
foresee the consequences as a man of ordinary pru¬ 
dence in the same situation.^® 

Knowledge. A person charged with negligence is 
assumed to know what, by the exercise of reason¬ 
able care, he might have known,^i and the law pre¬ 
sumes that a person possessing normal faculties of 
sight and hearing must have seen and heard that 
which was within the range of these senses and 
what was open and obvious at the time,^^ particular¬ 
ly where it was his duty to do so.^^ However, a 


Goodman, 273 S.W. 526. 210 Ky. 13, 
17. 

46 C.J. p 1130 note 12. 

Broason for mle 

If the injury resulted from concur¬ 
ring" causes, the proof need not show 
that both occurred through defend¬ 
ant's negligence.—Phoenix R. Co. v. 
Beals, 181 P. 379, 20 Ariz. 386. 

40- Cal.—Perry v. D. J. & T. Sulli¬ 
van, Inc., 26 P.2d 485, 219 Cal. 384. 
W.Va.—Lee v. Standard Oil Co., 144 
S.E. 292, 105 W-Va. 579—Knicely 
V. West Virginia Midland R. Co., 61 
S.E. 811, 64 W.Va. 278, 17 L-R.A.,N. 
S., 370. 

46 C.J. p 1144 note 21. 

41. Tenn.—The Vogue, Inc., v. Cox, 
190 S.W.2d 307, 28 Tenn.App. 344. 

46 C.J. p 1144 note 22. 

42. U.S.—Western Union Telegraph 
Co. V. Topping, C.C.A.lsr.J., 66 P.2d 
1006. 

45 C.J. p 1145 note 23. 

43. Ill.—Toledo, etc., R. Co. v. Mc- 
Clannon, 41 Ill. 238. 

44. Ill.—Pennsylvania Co. v. Con- 
lan, 101 Ill. 93—Union Wire Mat¬ 
tress Co. V. Wiegref, 133 IIl.App. 
606. 

45. Md.—State, for Use of Cheno- 
weth, V. Baltimore Contracting Co., 
6 A.2d 625, 177 Md. 1. 

45 C.J. p 1146 note 60. 

Pact in issue 

With respect to negligence action, 
while some facts may be made pre¬ 


sumptive evidence by operation of 
law, neither courts nor juries may 
presume any fact in issue which they 
are called on to determine.—Balti¬ 
more & O. R. Co. V. Reyher, 24 N.E. 
2d 284, 216 Ind. 545. 

Volition 

The law presumes that an act or 
omission done or neglected under 
the influence of pressing need was 
done or neglected involuntarily.— 
Cordas v. Peerless Transp. Co., 27 N. 
T.S.2d 198- 
Origin of fire 

Where it is not charged that a 
building caught on fire from the out¬ 
side, the presumption is that the fire 
originated inside of the building.— 
Higdon V. W. R- Pickering Lumber 
Co.. 87 So. 252, 148 La. 504. 

46. Cal.—Behne v. Pacific Electric 
Ry. Go., 86 P.2d 843, 30 Cal.App.2d 
437. 

Kan.—Artman v. Kansas Cent. R- 
Co., 22 Kan. 296, 

Tenn.—Corpus Juris cited in Ten¬ 
nessee Cent. Ry. Co. v. Dial, 65 S. 
W.2d 610, 613, 16 Tenn.App. 646. 

47. Cal.—^Kramm v. Stockton Elec¬ 
tric R. Co.. 101 P. 914, 10 Cal-App. 
271. 

48. Kan.—Brown v. Union Pac. R. 
Co., 106 P. 1001, 81 Kan. 701, 29 
L.R.A.,N.S.. 808. 

49. Ga.—^Louisville & N, R. Co. v. 
Ellis. 189 S.E. 559, 54 Ga.App. 783 
— Clary Maytag Co. v. Rhyne, 151 
S.E. 686, 41 Ga.App. 72—^Haley Mo¬ 
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tor Co. V. Boynton, 160 -S.E. 862, 40 
Ga.App. 675. 

50. Del.—South Atlantic S. S. Co. 
of Delaware v. Munkacsy, 187 A. 
600, 7 W.W.Harr. 580, certiorari 
denied 57 S.Ct. 233, 299 U.S. 607, 
81 L.Ed. 448. 

51. Mo.—^Williams v. Wabash R. 
Co., 175 S.W. 900. 

52. Cal.—Cate v. Fresno Traction 

Co., 2 P.2d 364, 213 Cal. 190—An¬ 
derson V. Western Pac. R. Co,, 61 
P.2d 1209, 17 CaLApp.2d 214— 

McCarthy v. Pacific Electric Ry. 
Co., 255 P. 868, 82 Cal.App. 503. 

Mont.—Webster v. Mountain States 
Telephone & Telegraph Co., 89 P. 
2d 602, 108 Mont. 188. 

Nev.—Styris v. Polk, 146 P.2d 782, 
62 Nev. 208—Los Angeles & S. L. 
R. Co. V. Umbaugh, 123 P.2d 224, 
61 Nev. 214. 

Pa.—Scholl V. Philadelphia Subur¬ 
ban Transp. Co., 51 A.2d 732, 356 
Pa. 217—Peden v. Baltimore & O. 
R. Co., 188 A. 586, 324 Pa. 444. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940. 

45 C.J. p 1147 note 64. 

53. La.—Moreau v. Southern Bell 
Telephone & Telegraph Co., App., 
158 So. 412—Kennedy v. Missouri 
Pac. R. Co., App., 145 So. 695. 

Mo.—Mullis V. Thompson, 213 S.W. 
2d 941—Smith v. Kansas City Pub¬ 
lic Service Co., 43 S.W.2d 548, 328 
Mo. 979. 

Pa.—Schum v. Pennsylvania R. Ca, 
107 Pa. 8, 52 Am.R. 468. 
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person may not be presumed to see at a particular 
time what is not shown to have been visible at the 
time,^*^ In the absence of evidence it will not be 
presumed that a person killed in an accident had 
knowledge of the dangerous condition around 
him,but knowledge of a deceased as to a danger¬ 
ous condition in a street may be inferred from the 
fact that he lived for several years on the same 
street and near the place in question.55 Similarly 
and unless it appears from the evidence, it will not 
be presumed that either party to the accident had 
notice or kncrwledge of the negligence or want of 
care of the other party, 57 but reasonable men are 
presumed to know that a child of tender years has 
capacity to exercise only such care and self-re¬ 
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strain! as belongs to childhood and must govern 
themselves accordingly.58 

Technical knowledge. Where persons hold them¬ 
selves out as competent contractors or builders they 
may be presumed to have the technical knowledge 
and skill required in the performance of their un¬ 
dertaking. 5 9 

§ 204. - Negligence of Defendant 

As a general rule, negligence on the part of the de¬ 
fendant is never presumed, but is a matter for affirma¬ 
tive proof. 

Negligence on the part of defendant, as a general 
rule, is never presumed but is a matter for affirma¬ 
tive proof,®“ although as discussed infra § 243, neg- 
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165 Ala. 602. 
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56 P,2d 1266, 13 CaLApp.2d 405. 
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588, 8 W.W.Harr. 210—Willis v. 
Schlagenhauf, 188 A. 700, 8 W.W. 
Harr. 96. 

Fla.—De Salvo v. Curry, 33 So.2d 
215, 160 Fla. 7. 

Ind.—Pfisterer v. Key, 33 N.E.2d 330, 
218 Ind. 521—^Baltimore & O. R. 
Co. V. Reyher, 24 N.E.2d 284, 216 
Ind. 545—Pennsylvania R. Co. v. 
Lytle, 34 N.E.2d 939, 109 Ind.App. 
318. 

Iowa.—Platter v. City of Des Moines, 
21 N.W.2d 7S7, 237 Iowa 348— 
Bauer v. Reavell, 260 N.W. 39, 219 
Iowa 1212—^Reimer v. Musel, 251 
N.W. 863, 217 Iowa 377—Gifford v. 
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P.2d 596, 154 Kan. 293—Miller v. 
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260—Brown v. Clark, 103 P.2d 907, 
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404—Donahue v. Louisville & N. 
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364—Magness’ Adm’x v. Hutchin¬ 
son, 117 S.W.2d 1041, 274 Ky. 226 
—^Wilder’s Adm’r v. Southern Min¬ 
ing Co., 96 S.W.2d 436, 265 Ky. 
219—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 
260 Ky. 795—Cox's Adm’r v. Cin¬ 
cinnati, N. O. & T. P. Ry. Co., 37 

S. W.2d 859, 238 Ky. 312—Kentucky 
Glycerine Co. v. Woodruff Devel¬ 
opment Co., 25 S.W.2d 736, 233 Ky. 
325—Consolidated Coach Corpora¬ 
tion V. Hopkins, 14 S.W.2d 768, 228 
Ky. 184—Green v. Pennsylvania R. 
Co., 8 S.W.2d 418, 225 Ky. 243— 
Stephens v. Kitchen Lumber Co., 2 
S.W.2d 374, 222 Ky. 736. 

La.—Thrash v. Continental Casualty 
Co., App., 6 So.2d 75—^McGregor v. 
Saenger-Ehrlich Enterprises, App., 
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ligcnce may be established by circumstantial evi¬ 
dence. Unless the doctrine of res ipsa loquitur is 
applicable, as discussed infra §§ 220(1)-220(12), the 
mere fact that an accident resulting in an injury to 
person or property has occurred does not authorize 
a presumption or inference of negligence on the part 
of defendant. Proof or a presumption that the per¬ 
son injured was exercising due care^^ or that he was 
not capable of contributory negligence^- does not 
raise or authorize a presumption that defendant was 
negligent. 

On the other hand, the presumption is in favor 


of innocence or performance of duty and against 
the existence of negligence, and in the absence of 
affirmative proof it will be presumed that defendant 
or his servants were not guilty of negligence but 
exercised due care with respect to the thing or con¬ 
dition which caused the accident.However, this 
presumption as to defendant’s exercise of due care 
docs not arise where the evidence, by virtue of the 
doctrine of res ipsa loquitur, raises a presumption 
that he was negligent;®^ and, where defendant’s 
servant was notified of a defective condition prior 
to the accident alleged to have been caused thereby, 


]i£o.—Kelley v. National Lead Co., 
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P.2d 228, 91 Mont. 251—Childers v. 
Deschamps, 290 P. 261, 87 Mont. 
505. 

Neb.—Bowerman v. Greenberg, 7 N. 
W.2d 711, 142 Neb. 721—Bixby v- 
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'67 N.E.2d 851, 146 Ohio St. 657— 
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—Citizens’ State Bank v. Security 
Bank of Tyndall, 222 N.W. 932, 64 
S.D. 233, 63 A.D.R. 984. 

Tenn.—^Nohsey & Schwab v, Slover, 
14 Tenn.App. 42. 

Tex.—^Wells v. Texas Pac. Coal & 
Oil Co., 164 S.W.2d 660. 140 Tex. I 
2—Texas & P. R- Co. v. Williams, | 
Civ.App., 32 S.W.2d 682. 

Va.—Cleveland v. Danville Traction 
& Power Co., 18 S.E.2d 913, 179 Va. 
256—Armstrong v. Rose, 196 S.E. 
613, 170 Va. 190—^Bailey v. Pore, 
177 S.E. 100, 163 Va. 611—Turner 
V. Carneal, 159 S.E. 72, 156 Va. 889. 
Wash.—Carley v. Allen, 198 P.2d 827 
—Ferguson v. City of Seattle, 176 
P.2d 445, 27 Wash.2d 55—Hoover v. 
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—^Kedziora v- Washington Water 
Power Co., 74 P.2d 898, 193 Wash. 
51 —Frowd V. Marchbank, 283 P. 
467, 154 Wash. 634. 
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Transp. Co., 51 S.E.2d 318. 
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Ga.—^Pollard v. Walton, 190 S.E. 396, 
65 Ga.App. 353. 

Mass,—Little v. Lynn & Marblehead 
Beal Estate Co., 16 N.E.2d 688, 301 
Mass. 156. 


61. Pa.—^Hebron v. Merchants’ De¬ 
livery, Com.Pl., 13 Northumb.Leg. 
J. 242. 

Wash.—Gardner v. Seymour, 180 P. 
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etc., R. Co., 67 A. 768, 218 Pa. 444, 
120 Am.S.R, 897, 19 L.R.A.,N.S., 
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son, C.C.A.Okl., 91 F.2d 332—Tex¬ 
as Gulf Sulphur Co. v. Portland 
Gas Light Co., C.C.A.Me., 67 F.2d 
801, certiorari denied 53 'S.Ct. 7, 
287 U.S. 601, 77 L.Ed. 533. 

Ark.— D. P. Jones Const. Co. v. Mize, 
146 S.W.2d 709, 201 Ark. 702, 

D.C.—P. W. Woolworth Co. v. Wil¬ 
liams, 41 P.2d 970, 59 App.D.C. 347. 

Mo.—Brown v. St. Louis County Gas 
Co., App., 131 S.W.2d 354. 

N.J.—Church v, Diffany, 11 A.2d 55, 
124 N.J.Law 100—McCarthy v. Bye, 
191 A. 811, 118 N.J.Law 94—Voll- 
kommer v. Menge, 182 A, 347, 116 
N.J.Law 82—Coyne v. Mutual Gro¬ 
cery Co., 181 A. 314, 116 N.J.Law 
36—Parave v. Public Service In¬ 
terstate Transp. Co., 160 A. 375, 109 
N.J.Law 155—Cichocki v. Geigy 
Co., 183 A. 463, 14 N.J.Misc. 232. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657— 
Szabo V. Tabor Ice Cream Co., 174 
N.E. 18, 37 Ohio App. 42. 

Or.—Simpson v. Hillman, 97 P.2d 
527, 163 Or. 357. 

Tenn.—^Pields v. Gordon, 203 S.W.2d 
934, 30 Tenn.App. 110. 

Utah.—Miller v. Southern Pac. Co., 

[ 21 P.2d 865, 82 Utah 46, certiorari 

I denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Fd. 

I 600. 

Va.—Yeary v. Holbrook, 198 S.E. 441, 
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958, 85 Cal.App. 535. 
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there is no presumption, which plaintiff is required 
to rebut, that the ser\’ant had performed his duty 
and remedied the defect complained of.®^ Where 
there is a presumption that plaintiff exercised due 
care, as discussed infra § 206, and also that defend¬ 
ant exercised due care, one presumption rebuts and 
neutralizes the other. The presumption that de¬ 
fendant exercised due care has been held to con¬ 
tinue and to prevail until overcome by evidence, 
but it has also been held that the presumption is one 
of law^S and is not evidence®^ and goes out of the 
case when evidence as to negligence is presented.'^® 

The failure to perform a duty imposed by the 
law raises a presumption of negligence,'^^ hut the 
presumption is not conclusive and ma}' be rebutted 
by evidence that the failure was excusable or jus- 
tified.'^2 'ppe frequent repetition of injury, under 
similar circumstances, has been held to create a 

presumption of negligence.'^S 

It has been held that when a fact raises a pre¬ 
sumption of negligence the presumption is evi¬ 


dence,74 but the presumption may be destroyed by 
evidence which clearly explains the fact on which 
the presumption is based and shows due care.'^S 

The existence of the legal duty with the negligent 
breach of which defendant is charged cannot be 
presumed, but must be proved.'^® There is no pre¬ 
sumption arising from the mere fact of the pres¬ 
ence of the injured person on private property at 
the time he was injured that he had a right to be 
thereJ'^ 

Violation of statutes or ordinances. It is within 
the power of the legislature to provide that speci¬ 
fied acts or omissions shall constitute prima facie 
proof of negligencCj'^S and under such statutes proof 
of the acts or omissions complained of has the evi¬ 
dentiary value so provided.”^9 As a general rule, the 
violation of a statute or ordinance enacted for the 
protection of persons or property is prima facie evi¬ 
dence of negligence,^® and warrants a presumption 
or inference of negligence.^^ The presumption or 
inference may he rebutted^^ and is only prima facie 


65. InT.Y.—H olzmann v. Monell, 46 
N.Y.S. 129, 19 App.Div. 23S. 

45 C.J. P 1150 note 3. 

66. Pa.—Hanna v. Philadelphia, etc., 
R. Co.. 62 A. 643, 213 Pa. 157, 4 L.. 

R. A.,N.S., 344. 
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460, 63 Ohio App. 122. 
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171 Va. 266. 
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V. Sutherland, 289 P. 900, 106 Cal. 
App. 473. 

72. Cal-—Coffey v. Slingerland, 50 
P.2d 830, 9 Cal.App.2d 731—Hardin 
V. Sutherland, 289 P. 900, 106 Cal. 
App. 473. 
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Carolina Division, 167 S.E. 839, 169 
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R. Co., 4 Rich.Daw 329, 55 Aun.D. 
678. 
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Co., 200 S.E. 765, 189 S.C- 176— 
Baker v. Western Union Telegraph 
Co., 69 S.E. 151, 87 'S.C. 174. 

76. S.C.—Craig v. Clearwater Mfg. 
Co., 200 S.E. 765, 189 S.C. 176— 
Baker v. Western Union Telegraph 
Co., 69 S.E. 151, 87 S.C. 174. 

76* N.J.—HofC V. Public Serv. R, Co., 
103 A. 209, 81 N.J.Law *641. 

Tex.—Corpus Juris cited in. Railway 
Express Agency v. Robinson, Civ. J 


App., 162 S.W.2d 984, 987, error re¬ 
fused. 

77. Tex.—Burton-Lingo Co. v. Mor¬ 
ton, Civ.App., 126 S.W.2d 727, af¬ 
firmed Morton v. Burton-Lingo Co., 
150 S.W.2d 239, 136 Tex. 263. 
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Co., 242 P. 887, 75 Cal.App. 323. 

79. Colo.—Richardson v. El Pasa 
Cons. Gold Min. Co., 118 P. 982, 51 
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178, 68 R.I. 207. 
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Safeguaard 
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for general protection of public, non- 
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conclusive evidence of negligence.— 
Stern v. Great island Corporation, 
293 N.Y.S. 608, 250 App.Div. 115. 
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153, 114 N.Y. 222. 
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190 P.2d 958, 84 Cal.App.2d 401— 
Takako Inai v. Ede, 139 P.2d 76, 
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11 Cal.App.2d 44. 

La.—Taylor v. Texas & N. O. R. Co., 
App., 22 So.2d 771. 

Me.—^Plante v. Canadian Nat. Rys., 
23 A.2d 814, 138 Me. 215—Elliott v. 
Montgomery, 197 A. 322, 135 Me. 
372—^Nadeau v. Perkins, 193 A. 
877, 135 Me. 215. 

Mo.—McDonald v. Heinemann, ApPm 
141 'S.W.2d 177. 

Pa.—Gaskili v. Melella, 18 A.2d 455, 
144 Pa.Super. 78. 

Vt.—^Appleyard v. Ray Co., 66 A.2d 10 
—Purington v. Newton, 49 A'2d 
98, 114 Vt. 490—Rule v. Johnson, 
162 A. 383, 104 Vt. 486—Landry v. 
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Violation of statute or ordinance as 
negligence: 

As matter of law see infra § 252, 
Per se see supra § 19. 
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Me.—^Nadeau v, Perkins, 193 A. 877, 
135 Me. 215. 



65 C.J.S. 


NEGLIGENCE 


§ 204 


evidence of negligence.S3 Such presumption does 
not shift the burden of proof as to negligence,^^ 
but establishes a prima facie case on the issuers and 
requires defendant to come forward with evidence 
justifying or excusing his violation or establishing 
that he was acting with due care,^® and where there 
is no proof to overcome the presumption it becomes 
conclusive.^'^ The presumption of negligence aris¬ 
ing from the violation of a statute or ordinance has 
been held to be evidence^^ which remains in the 
case even though rebuttal evidence is presented, 
except where the rebutting evidence is conclusive 
but it has also been held that the presumption is not 
evidence and goes out of the case on proof of the 
facts.^^ 

Where plaintiff relies on the violation of a stat¬ 
ute or ordinance to prove negligence, the burden is 
on him to establish the violation,^2 that the viola¬ 
tion relied on was the proximate cause of the in¬ 
jury, ^3 and that the injured person was within the 
class intended to be protected by the legislation.^^ 

Notice or knowledge. Where knowledge or no¬ 


tice of a danger or defect is an essential element of 
negligence, it must be proved and will not as a gen¬ 
eral rule be presumed,but one under a duty to 
maintain property in a safe condition may be pre¬ 
sumed to have notice or knowledge of a conspicu¬ 
ous defect.96 

Willful or wanton conduct. One will not be pre¬ 
sumed to act in willful or wanton disregard of the 
rights of others,but willfulness or wantonness 
may be presumed from such gross negligence as im¬ 
plies a disregard of consequences or a willingness 
to inflict injury.^s 

Persons liable. The responsibility for an act of 
negligence is prima facie on the owner^S or on him 
under whose management and control the instru¬ 
ment of injury was found,^ and it will be presumed, 
in the absence of evidence separating the ownership 
from possession, that such property was at the time 
used for the benefit of the owner and on his ac- 
count^ Similarly the creation or existence of a 
dangerous or defective condition will be presumed 
to be the act of the person charged with a duty in 


Tt.—Appleyard v. Ray Co., 66 A.2d 
10—Purington v. Newton, 49 A.2d 
98, 114 Vt. 490—Rule v. Johnson, 
162 A. 383, 104 Vt. 486—Landry v. 
Hubert, 141 A. 593, 101 Yt. Ill, 63 
A.L.R. 396. 

83. Ill.—Curran v. Chicago, etc., R. 
Co., 124 N.E, 330, 289 Ill. Ill- 
Wise V. Kuehne Mfg. Co., 53 N.E. 
2d 711, 322 Ill.App. 26—Wall v. 
Greene, 52 N.E.2d 303, 321 Ill.App. 
161—Stivers v. Black & Co., 42 N. 
E.2d 349, 315 Ill.App. 38—Rasmus¬ 
sen V. Wiley, 39 N.E.2d 57, 312 Ill. 
App. 404—Burke v. Zwick, 20 N.E. 
2d 912, 299 Ill.App. 558—Miller v. 
Burch, 254 Ill.App. 387. 

84. N.M.—Olguin v. Thygesen, 143 
P.2d 585, 47 N.M. 377. 

Ohio.—Klunk v. Hocking Valley R. 
Co., 77 N.E. 752, 74 Ohio St. 125. 

85. Cal.—Anthony v. Hobbie, 193 P. 
2d 748, 85 Cal.App.2d 798—Martin 
V. Nelson, 187 P.2d 78, 82 Cal.App. 
'2d 733. 

La.—Taylor v. Texas & N. O. R. Co., 
App., 22 So.2d 771. 

Vt.—Purington v. Newton, 49 A.2d 
98. 114 Vt, 490—Rule v. Johnson, 
162 A. 383, 104 Vt. 4S6. 

86. Cal.—^Martin v. Nelson, 187 P.2d 
78, 82 Cal.App.2d 733—Caperton v. 
Mast. 192 P. 467, g-S Cal.App.2d 157 
—^Wilkerson v. Brown, 190 P.2d 
958, 84 Cal.App.2d 401. 

Me.—Nadeau v, Perkins, 193 A. 877, 
135 Me. 215. 

Minnj—Christopherson v. Custom 
Laundry Co., 229 N.W. 136, 179 
Minn. 325. 

45 C.J. p 1167 note 4. 


87. Cal.—Gallichotte v. California 
Mut. Building & Loan Ass’n, 41 P. 
2d 349, 4 Cal.App.2d ‘503—Brow’n v. 
•Southern California Edison Co., 7 
P.2d 770, 120 Cal.App. 102. 

88. Cal.—Roberts v. Salmon, 151 P. 
2d 556, 66 Cal.App.2d 22. 

89. Cal.—^Roberts v. Salmon, supra. 

90. Cal.—Roberts v. Salmon, supra. 

91- Mich.—Hanna v. McClave, 260 N. 
W. 138, 271 Mich. 133—Noonan v. 
Volek, 224 N.W. 657, 24$ Mich. 377. 

92. XJ.S.—Osborne v. Salvation 
Army, C.C.A.N.T., 107 P.'2d 929— 
Burris v. American Chicle Co., D. 
C.N.Y., 33 F-Supp. 104, affirmed, 
C.C.A., 120 F.2d 218. 

Mass.—Lioni v. Marr, 67 N.E.2d 766, 
320 Mass. 17. 

Mo.—McDonald v. Heinemann, App., 
141 S.W.2d 177. 

! Tex.—Postal Telegrraph & Cable Co. 

V. Saper, Civ.App., 108 SW.2d 259. 
Wash.—Gardner v. Seymour, 180 P. 
2d 564, 27 Wash.2d 802. 

93- U.S.—Osborne v- Salvation 
Army, C.C.A.N.T., 107 F.2d 929— 
American Barge Line Co. v. Stoll 
Oil Refining Co., D.C.Ky., 22 F. 
Supp. 894. 

Cal.—Finnegan r. Royal Realty Co., 
App., 204 P.2d 661. 

Tenn.—Langston v. Memphis St. Ry. 

Co., 14 Tenn.App. 288. 

Tex.—^Postal Telegraph & Cable Co. 

V. Saper, Civ.App., 108 S.W.2d 259. 
W.Va.—Scott V. Hoosier Engineering 
Co., 185 S.E. 553, 117 W.Va. 396. 

46 C.J. p 1170 note 20. 

957 


94. Cal.—Finnegan v. Royal Realty 
Co.. App., 204 P.2d 661. 

Wash.—Gardner v. Seymour, 180 P- 
2d ,564, 27 Wash.2d 802. 

95. Ala.—P. W. Wool worth Co. v. 
Ney, 194 So. 667, 239 Ala. 233. 

Cal.—Girvetz v. Boys' Market, App., 
206 P.2d 6. 

N.J.—Coyne v. Mutual Grocery Co., 
181 A. 314, 116 N.J.Law 36. 

96. Cal.—Baker v. Board of Trustees 
of Leland Stanford Junior Uni¬ 
versity, 23 P.2d 1071, 133 Cal.App. 
243—Roberts v. Pacific Gas & Elec¬ 
tric Co., 283 P. 353, 102 Cal.App. 
422. 

La.—Theodore v. J. G. McCrory Co., 
137 So. 352, 17 I.*a.App. 684. 
Constructive notice see supra § 5. 

97. La.—Lipscomb v. News Star 
World Pub. Corporation, App., 5 So. 
2d 41. 

98. Ill.—Rohrer V. Denton, 28 N.E.2d 
572, 306 I11.APP. 317—City of Lake 
Forest v. Janowitz, 14 N.E.2d 894, 
295 Ill.App. 289. 

99. N.Y.—Norris v. Kohler, 41 N.Y. 
4‘2. 

Ohio.—Walton v. Ensign, 27 Ohio Cir, 
Ct. 505. 

1. Fla.—^King v. Cooney-Eckstein 
Co., 63 So. 659, 66 Fla. 246, Ann. 
Cas.l916C 163. 

Ga.^—Chenall v. Palmer Brick Co., 43 
S.E. 443, 117 Ga. 106. 

2. N.Y.—Gulliver v. Blauvelt, 43 N. 
Y.S. 935, 14 App.Div. 523. 

45 C.J. p 1148 note 87. 
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respect of safe maintenance or tise.^ Thus, in the 
absence of evidence to the contrary, it will be pre¬ 
sumed that the owner of a lot erected the structure 
thereon which, in falling, caused an injury to a 
passer-by,^ and where, as a result of negligence, a 
person is injured in a building, the presumption is, 
in the absence of proof showing otherwise, that it 
was in the possession of the owner^ and that the cir¬ 
cumstances causing the accident were the acts of 
such owner or his agentbut it has been held that 
a storekeeper is not presumed to have such control 
over his premises as to authorize an inference that 
refuse matter on the floor was placed or negligently 
allowed to remain there by him or his servants.*^ 

A delegation of duty relieving one from liability 
must be proved and will not be presumed.^ 

The causal connection between an alleged negli¬ 
gent act or omission and an injury can no more be 
presumed than the act or omission itself.^ The 
mere occurrence of an accident or injury does not 


raise a presumption as to its proximate cause,nor 
does proof or a presumption as to the injured per¬ 
son’s lack of contributory negligence authorize a 
presumption that defendant’s negligence was the 
proximate cause of the injury.^i Where two or 
more persons are equally guilty of a violation of 
law, and an accident results, the presumption, if any 
obtains, is that the accident was the result of their 
combined fault.^^ Where a cause is shown which 
might produce a particular injury it may, it is some¬ 
times stated, be presumed, in the absence of evi¬ 
dence to the contrary, that it was the cause of such 
injury.13 Presumptions may not be indulged where 
the actual cause of the injury is established.^^ 

§ 205. -- Contributory Negligence in Gen¬ 

eral 

As a general rule contributory negligence will not be 
presumed but must be proved. 

As a general rule contributory negligence will not 
be presumed but must be proved,although, as dis- 


3. N.Y.—Schubert v. Cowles, 52 N. 
T.S. 649, 31 App.Div. 418. 

45 C.J. p 1148 note 88. 

4. K.Y.—Masai v. Tarrnowski, 112 
N.Y.S. 556, 128 App.Div. 159. 

5. N.Y.—Fogarty v. Bogart, 60 N.Y. 

S. 81, 43 App.Div. 430, 

6. N.Y.—Fogarty v. Bogart, supra. 
45 C.J. p 1148 note 91. 

7. Tex.—Smith v. Safeway Stores, 
Civ.App., 167 S.W.2d 1044. 

Banana peel 

Tex.—Smith v. Safeway Stores, su¬ 
pra. 

8. N.Y.—^Hooey v. Airport Const. 
Co., 171 N.E, 752, 253 N.Y. 486, and 
motion denied 175 N.E. 331, 25*5 
N.Y. 602—Hanley v. Central Sav. 
Bank, 8 N.Y.S.2d 371, 255 App.Div. 
’542, affirmed 21 N.E.2d 513, 280 N. 

T. 734. 

9. Idaho.—Tendoy v. West, 9 P.2d 
1026, 51 Idaho 679. 

Ill.—Foster v. J. C. Penney Co.; 83 
N.E.2d 761, 336 Ill.App. 352. 

Ky.—Stevens’ Adm’r v. Watt, 99 S.W. 

2d 753, 266 Ky. 608. 

N.C.—^Ham v. Greensboro Ice <& Fuel 
Co., 169 S.E. 180, 204 N.C. 614. 
Ohio.—^Village of Willoughby v. Ma¬ 
lone, 171 N.E. 402, 122 Ohio St. 
315—Miller v. Stambaugh-Thomp- 
son Co., App., 34 N.E.2d 309. 

Okl.—Buxton V. Hicks, 131 P.2d 1015, 
191 Okl. 573. 

Tex.—Lipscomb v. Houston Electric 
•Co.. Civ.App., 149 S.W.2d 1042— 
Ronsley v. City of Fort Worth, Civ. 
App., 140 S.W,2d 257, error dis¬ 
missed, judgment correct—^Allen v. 
Republic Bldg. Co., Civ.App., 84 S. 
W.2d -oOe—Texas & N. O. R. Co. 


V. Owens, Civ.App., 54 S.W.2d 848, 
error refused. 
i5 C.J. p 1151 note 8. 

Cause of injury 

There is no presumption in an ac¬ 
cident case that plaintiff’s injuries 
were not caused from accident-— 
Wade V. Peebles, 174 S.E. 769, 162 Va. 
479. 

10. Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 632. 

45 C-J. p 1151 note 8 [b]. 

11. Pa.—^Atkinson v. Coskey, 47 A. 
2d 156, 354 Pa, 297. 

Wash.—Gardner v. Seymour, 180 P. 
2d 564, 27 Wash.2d 802. 

12. Wash.—^Twedt v, Seattle Taxi¬ 
cab Co., '210 P. 20, 121 Wash. 562. 

13. Ala.— Corpus Juris quoted in 
Alabama Power Co. v. Gladden, 197 
So. 374, 376, 29 AIa.App. 438. 

45 C.J. p 1147 note 59%. 

14. Wash.—Clark v. City of Brem¬ 
erton, 97 P.2d 112, 1 Wash.2d 689. 

15. U.S.—United Production Corpo¬ 
ration V. Chesser, C.C.A.Tex., 107 P. 
'2d 850. 

Ala.—Ray v. Richardson, 36 So. 2d 8^, 
250 Ala. '705—Birmingham Electric 
Co. V. Jones, 176 So. 203, 234 Ala. 
590. 

Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 896, 199 Ark. 397. 
Cal.— Corpus Juris cited in Lynch v. 
Market St. Ry. Co., 19 P.2d 1009, 
1012, 130 CaLApp. 302. 

Ind.—Pftsterer v. Key, 33 N.E.2d 330, 
218 Ind- 521—^Baltimore & O. K- 
Co. V. Reyher, 24 N.E.2d 284, 216 
Ind- 545—^Kelley v. Dickerson, 13 
N.E.2d 63‘5, 213 Ind. 624—Pennsyl¬ 
vania R. Co. T. Lytle, 34 N.B.2d 939, 
109 Ind.App. 318. 
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Iowa.—Schelldorf v. Cherry, 264 N. 
W. 54, 220 Iowa 1101. 

Ky.—Barker v. Louisville & N. R. 
Co., 158 S.W.2d 642, 289 Ky. 347— 
Louisville & N. R. Co. v. Marshall’s 
Adm’x, 158 S..W.2d 137, 289 Ky. 
129—Potter v. Consolidation Coal 
Co., 124 S.W.2d 68, 276 Ky. 404— 
Donahue v. Louisville & N. R. Co., 
118 .S.W.2d 716, 274 Ky. 364—Wild¬ 
er's Adm'r v. Southern Mining Co., 
96 S.W.2d 436, 265 Ky. 219—Owen 
Motor Freight Lines v. Russell's 
Adm’r, 86 S.W.2d 708, 260 Ky. 795 
—Great Atlantic & Pacific Tea Co. 
V. Eiseman, 81 S.W.2d 900, 259 Ky. 
103. 

La.—^Whittington v. Western Union 
Telegraph Co., App., 193 So. 498. 

Mo.—Komor v. Liberty Foundry Co., 
App., 300 S.W. 1028. 

N.J.—Campbell v. Pure Oil Co., 194 
A. 873, 15 N.J.Misc. 723. 

Ohio.—Bush V. Harvy Transfer Co., 
67 N.E.2d 8.51, 146 Ohio St. 657— 
Jacques v. Dayton Power & Light 
Co., 74 N.E.2d 211, 80 Ohio App. 258, 
rehearing denied 74 N.E.2d 650— 
F. W. Wool worth Co. v. Saxton, 177 
N.E. 219, 39 Ohio App. 118. 

Okl.—^Kurn v. Thompson, 105 P.2d 
422, 187 Okl. 664. 

Pa.—^Wilson v. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168. 

Tex.—Blunt v. H. G. Berning, Inc., 
Civ.App., 211 S.W.2d 773, error re¬ 
fused—Burlington-Rock Island R. 
Co. V. Ellison, Civ.App., 159 S.W.2d 
569, affirmed 167 S.W.2d 723, 140 
Tex. 353—Schneider v. Delavan, 
Civ.App., 118 S.W.2d 823, error dis¬ 
missed—Towns V. Texas & N. O. 
R- Co., Civ.App., 112 S.W.2d 265, 
error dismissed. 

Utah.—^Miller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46. certiorari 
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cussed infra § 247, it may be established by circum¬ 
stantial evidence. Likewise, as a general rule the 
mere fact of the accident and the resulting injury 
docs not authorize a presumption or permit an in¬ 
ference that the injured person failed to exercise 
due care.^® 

Presumptions generally applicable in civil actions 
are available on the issue of contributory negli- 
gence.l'^ Accordingly, one is presumed to know and 
appreciate the danger when the situation is known 
to him and the danger is obvious.^® The party re¬ 
lying on a presumption with respect to the issue of 
contributory negligence has the burden of proving 
the facts on which the presumption is based.^^ 

Violation of statute or ordinance. The violation 
by the person injured of a statute or ordinance en¬ 
acted for the protection of persons and property 
raises a presumption of contributory negligence,20 
casting on plaintiff the burden of coming forward 
with evidence to rebut the presumption.^l Where 
defendant claims that the injured person violated a 
statute or ordinance, in those jurisdictions where 
the burden of proof as to contributory negligence is 
on defendant, as discussed infra § 210, the burden 
is on him to prove the applicability of the statute or 
ordinance,that the injured person violated it,23 
and that such violation was a proximate cause of 
the injury.24 However, in jurisdictions where, as 
discussed infra § 210, the burden is on plaintiff to 


§ 206 

establish his freedom from contributory negligence, 
it has been held that the burden is on plaintiff to 
establish that he did not violate such a statute or 
ordinance, 25 but it has also been held that, where 
defendant relies on plaintiff’s violation of a statute 
or ordinance to establish contributory negligence, 
and such violation does not otherwise appear, the 
burden is on defendant to show it.26 

§ 206. - Instincts of Self-Preservation 

a. In general 

b. Where contributory negligence is af¬ 

firmative defense 

c. Where freedom from contributory 

negligence is part of plaintiff’s case 

a. In G-eneral 

The authorities are In conflict, based In part at least 
on the conflict as to the burden of proof on the issue of 
contributory negligence, as to whether or not a presump¬ 
tion exists that the person injured was at the time ex¬ 
ercising due care. 

It has frequently been stated that the natural in¬ 
stinct of self-preservation and the known disposi¬ 
tion of men to avoid personal harm afford the 
basis for a presumption or inference that a person 
injured as a result of an accident was in the exer¬ 
cise of due care, 27 and a like presumption has been 
held to arise from the presumption of right acting 
and that every person performs his duty.28 How- 


denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L,.Ed. 
600. 

Va.—^Annstrong- v. Rose, 196 S.R. 613, 
170 Va. 190—Mize v. Gardner Motor 
Co., 186 S.E. 108, 166 Va. 415. 

45 C.J. p 1152 note 21, p 1154 note 
51, p 1155 note 61. 

16. Cal.—Briscoe v. Pacific Elec. Ry. 
Co., 200 P.2d 875, 89 CaLApp.2d 
439. 

La.—Ransom v. Kreeger Store, App., 
158 So. 600. 

Mo.—Komor v. Liberty Foundry Co., 
App., 300 S.W. 1028. 

Neb.™Meyers v. Neeld, 289 N.W. 797, 
137 Neb. 428. 

Pa.—Hulmes v. Keel, 6 A.2d 64. 335 
Pa. 117. 

Tex.—Montgomery Ward & Co. v. 
Newman, Civ.App., 181 S.W.2d 613 
—Service Refining Co. v. Hutcher¬ 
son, Civ.App., 179 S.W.2d 772, error 
refused—Jordan v. City of Lub¬ 
bock, Civ.App., 88 S.W.2d v560, error 
dismissed. 

45 C.J. p 1152 note 22, p 1155 note 62. 

17. Ala.—City of Birmingham v. 
Monette, 1 So.2d 1, 241 Ala. 109, 133 
A.L.R. 1020. 

18 . Ala.—City of Birmingham v. 
Monette, supra. 


19. Conn.—Tracy v. W'elch, 145 A. i 
662, 109 Conn. 144. 

20. Cal.—Satterlee v. Orange Glenn 
School Dist. of San L>iego County, 
177 P.2d 279, 29 Cal.2d 581—Chap¬ 
man V. Mason, 189 P.2d 510, 83 Cal. 
App.2d 685. 

21. Cal.—Chapman v. Mason, supra. 

22. Cal.—Finnegan v. Royal Realty 
Co., App., 204 P.2d 661—Tieman v. 
Red Top Cab Co., 3 P.2d 381, 117 
Cal.App. 40. 

23. Cal.—^Armstrong v. Sengo, 61 P. 
2d IISS, 17 Cal.App.2d 300. 

X.M.—Clay v. Texas-Arizona Motor 
Freight, 159 P.2d 317, 49 N.M. 157. 

Tex.—Harrison-Wright Co. v. Budd, 
Civ.App., 67 S.W.2d 670, error dis¬ 
missed. 

Violation not presnxaed 

Cal.—Corcoran v. Pacific Auto Stag¬ 
es, 2 P.2d 225, 116 Cal-App. 35. 

Compliance presumed 

Ind.—Northwestern Transit v, Wag¬ 
ner, 61 N.E.2d 591, 223 Ind. 447. 

In MassaclixLsetts 

(1) The text rule is followed.— 

Neu V. McCarthy, 33 N.E.2d 570, 309 

Mass. 17, 133 A.L.R. 1291—Beauvais 

V. Springfield Institute for Savings, 

20 N.E.2d 957, 303 Mass. 136—Conroy 
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V. Mather, 104 N.E. 487, 217 Mass. 
91, 52 L.R.A.,N.S., 801. 

(2) However, it has been held that, 
in common-law personal injury ac¬ 
tion for negligence, plaintiff has bur¬ 
den of showing that no illegal act 
of his contributed to injury.—Kleg- 
erman v. New York. N. H. & H. R. 
Co., 195 N.E. 341, 290 Mass. 268. 

24. Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Finne¬ 
gan v. Royal Realty Co., App., 204 
P.2d 661—Chapman v. Mason, 189 
P.2d 510, 83 CaI.App.2d 685. 

Wash.—^Atkins v. Churchill, 194 r',2d 
364, 30 Wash.2d 859. 

25. Mich.—Guye v. Domas, 279 N.W. 
902, 284 Mich. 654. 

26. Ill.—Cairo, etc., R. Co. v. Woos- 
ley, 85 Ill. 370—Haumesser v. Cen¬ 
tral Brewing Co., 158 Ill.App. 648. 

27. U.S.—Baltimore, etc., R. Co. v. 
Landrigan, App.D.C., 24 S.Ct. 137, 
191 U.S. 461, 48 L.Ed. 262. 

45 C.J. p 1155 notes 66, 79. 

28. U.S.—Looney v. Metropolitan R. 
Co., App.D.C., 26 S.Ct. 303, 200 U. 
S. 480, 50 L.Ed. 564. 

45 C.J. p 1153 note 30. 
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ever, there is a conflict in the authorities as to 
whether or not a presumption exists that the person 
injured as the result of an alleged negligent act was 
at the time in the exercise of due care.-^ In this 
connection it is the view of some authorities that the 
legal recognition of the presumption as to the exer¬ 
cise of due care and the burden of proof with re¬ 
spect to the issue of contributory negligence are in¬ 
terdependent,30 and consequently that, where the 
rule prevails that the burden of proving contribu¬ 
tory negligence is on defendant, the presumption is 
that plaintiff was in the exercise of due care as a 
necessary corollary thereof,3^ while, on the other 
hand, where the burden of establishing freedom 
from contributory negligence is on plaintiff, that it 
naturally follows that the presumption as to his ex¬ 
ercise of due care may not operate in his favor,32 
if, indeed, there is not a necessary presumption that 
the fault was that of plaintiff.33 

Nature^ operation, a^id zveight of presumption. It 
has been held that the rule that the injured person 
is deemed to have used due care is technically a pre¬ 
sumption rather than an inference,3^ but it has also 
been held that the rule is technically not a presump¬ 


tion but an inference.35 The presumption has been 
held to be one of fact and not of law,36 but it has 
also been held that the presumption is one of law 
and not of fact.37 In any event the presumption is 
rebuttable and not conclusive,3 8 and may be rebut¬ 
ted by evidence presented by either plaintiff or de¬ 
fen dant.3 9 

The presumption of due care does not shift the 
burden of proof on the issue of contributory neg- 
ligence,^^ but is sufficient to constitute prima facie 
evidence of lack of contributory negligence^^ and 
operates to establish a prima facie case as to the 
exercise of due care on the part of the person in- 
jured^2 which places on defendant the burden of 
offering proof against the fact presumed.^3 Ac¬ 
cording to some,^^ but not other,authorities, in 
the absence of countervailing testimony the pre¬ 
sumption prevails and requires a finding in accord¬ 
ance therewith. In any event, the presumption is 
sufficient to support a finding of lack of contribu¬ 
tory negligence in the absence of other evidence.^8 

It has generally been held that the presumption of 
due care on the part of the person injured is not 
evidence^'^ and hence does not arise, or ceases to 


N*o duty 

There can be no legal presumption 
that an act, requisite to the exer¬ 
cise of due care in a particular sit¬ 
uation, was performed unless the 
duty to perform it existed.—Los An¬ 
geles Tract. Co. v. Conneally, Cal., 
136 P. 104, 69 C.C.A. 92—45 C.J. P 
1146 note 54. 

2&, N.H.—^Wright v. Boston, etc., R. 
Co., 6-5 A. 687, 74 N.H. 128, 124 Am. 
S.R. 949, 8 L.RJ^.,N.S., 832. 

30. Md.—Corpus Juris cited in 
State V. Baltimore Contracting Co., 
6 A.2d 625, 634, 177 Md, 1. 

45 C.J. p 1151 note 13, p 11^55 note 
69. 

31. Ala.—Bromley v. Birmingham, 
etc., R. Co., 11 So. 341, 95 Ala. 397, 
403. 

45 C.J. p 1151 note 14. 

Presumption of due care where con¬ 
tributory negligence is affirmative 
defense see infra subdivision b 
of this section. 

32. Md.—Corpus Juris cited in 
State V. Baltimore Contracting Co., 
6 A.2d 625, 634, 177 Md. 1. 

45 C.J. p 1151 note 15. 

Presumption of due care when bur¬ 
den is on plaintiff to establish free¬ 
dom from contributory negligence 
see infra subdivision c of this sec¬ 
tion. 

33. Ind.—^Pittsburgh, etc., R. Co. v. 
Bennett, 35 N.E. 1033, 9 Ind.App. 
92. 

45 C.J. p 1151 note 16. 

34. N.C.—Codgell v. Wilmington, 


etc., R. Co., 44 S.E. 618, 132 N.C, 
852. 

45 C.J. p 1159 note 17. 

35. Iowa.—Sanderson v. Chicago, 
etc., R. Co.. 149 N.W. 188, 167 Iowa 
90—Bell V. Clarion, 84 N.W. 96'2, 
113 Iowa 126. 

36. U.S.—^Wabash R. Co. v. De Tar, 
Iowa, 141 P. 932, 73 C.C.A. 166, 4 
L.R.A.,N.S., 352. 

45 C.J. p 1159 note 22. 

37. Cal.—Hanson v. Weckerle, 63 R. 
2d 322, 18 CaLApp.2d 214. 

38. Cal-—Ohran v. Tol-o County, 104 
P.2d 700, 40 Cal.App.2d 298—Bind¬ 
ley V. Southern Pac. Co., 64 P.2d 
490, 18 CaLApp.2d 550. 

; Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

Mass.—Brown v. Henderson, 189 N. 
E. 41, 285 Mass. 192. 

Minn.—Oxborough v. Murphy Trans¬ 
fer & Storage Co., 260 N.W. 305, 
194 Minn. 335. 

Tex.—Blunt v. H, G. Berning, Inc., 
Civ.App., 211 S.W.2d 773, error re¬ 
fused—Texas & N. O. R. Co. v. Cor¬ 
tez, Civ.App., 85 S.W.2d 310, error 
refused. 

45 C.J. p 1159 note 23. 

The mere fact of the accident and 

injury is not of itself sufficient to 

overthrow the presumption.—^Kunkel 

V. Minneapolis, etc., R. Co., 121 N. 

W. 830, 18 N.D. 367—45 C.J. p 1160 

note 30, 

39. Cal.—^Richardson v; Southern 
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Pac. Co., 263 P. 1039, 88 Cal.App. 
648. 

45 C.J. p 1160 note 29. 

40. Iowa.—Sanderson v. Chicago, 
etc., R. Co., 149 N.W. 188, 167 Iowa 
90. 

45 C.J. p 1159 note 27. 

41. Cal.—Ross V. San Francis co- 
Oakland Terminal R. Co., 191 P- 
703, 47 Cal.App. 753. 

Idaho.—Pleenor v. Oregon Short Line 
R. Co., 102 P. 897, 16 Idaho 781. 

42. Iowa.—^Lunde v. Cudahy Pack¬ 
ing Co., 117 N.W. 1063, 139 Iowa 
688 . 

Mich.—Gillett v, Michigan United 
Tract. Co,, 171 N.W. '536, 205 Mich. 
410. 

43. Mich.—Gillett v. Michigan Unit¬ 
ed Tract. Co., supra. 

4<5 C.J. p 1159 note 25. 

44. Cal.—Ohran v. Yolo County, 104 
P.2d 700, 40 Cal.App.2d 298. 

Mo.—Whiteaker v. Missouri Pac. R. 
Co., App., 15 S.W.2d 952. 

45. Iowa.—Sanderson v. Chicago, 
etc., R. Co,, 149 N.W. 188, 167 Iowa 
90—Bell V. Clarion, 84 N.W. 962, 
113 Iowa 126. 

Tex.—^Blunt v. H. G. Berning, Inc., 
Oiv.App., 211 S.W.2d 773, error re¬ 
fused. 

46. Mich.—Gillette v. Michigan 
United Tract. Co., 171 N.W. 536, 
205 Mich. 410. 

45 O.J. p 1159 note 26. 

47. Mass.—Perry v. Boston Elevat¬ 
ed Ry. Co.. 76 N.E.2d 653, 322 Mass. 
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operate, where there is direct evidence which shows 
the existence of contributory negligence or where 
the physical facts and circumstances under which 
the injury occurred are such as to show that the 
accident would not have happened if due care had 
been exercised if challenged by rebutting evi¬ 
dence, the presumption may not be weighed against 
the evidence, but supporting evidence must be in¬ 
troduced, and it then becomes a question of weigh¬ 
ing the actual evidence introduced without giving 
any evidential force to the presumption itself.^^ It 
has been held that the presumption that the injured 
person was exercising due care is to be indulged or 
given w^eight as evidence in plaintiff’s favor only 
where there is an entire absence of credible evi¬ 
dence as to the conduct of the person injured at the 
time of the accident, and that it does not arise or 
ceases to operate where there is direct testimony 
one way or the other as to whether the injured per¬ 
son was negligent.®^ However, it has also been 
held that it does not follow from the preceding rules 
that, immediately on the introduction of any evi¬ 
dence whatever tending to show contributory neg¬ 
ligence, the presumption vanishes a distinction 
has been recognized between direct, positive, and 
credible rebutting evidence and mere circumstantial 
evidence having but a slight or inconclusive tenden¬ 
cy to rebut the presumption,^nd the presumption 


is not dispelled unless there is a prima facie showing 
of contributory negligence,^^ and it has been held 
that, if the jury decide that the evidence tending to 
show contributory negligence in the particular 
claimed is insufficient and should be disregarded, 
the presumption may then be considered as remain¬ 
ing in force as far as may be necessary to establish 
the fact that due care was exercised in all respects 
not touched on by the evidence.^^ 

On the other hand, there is authority that the 
presumption of due care on the part of the person 
injured is evidence's and it has been held that, 
vrhere the evidence tending to show contributory 
negligence and refute the presumption is doubtful 
or conflicting, the presumption of due care arising 
from the instinct of self-preservation may properly 
be taken into consideration and a finding based 
thereon.^® While it has been held that the pre¬ 
sumption is dispelled by uncontradicted evidence 
which is irreconcilable with the presumption,it is 
not dispelled from the case unless the evidence to 
the contrary is so strong as to establish contribu¬ 
tory negligence as a matter of law.^^ 

b. Where Contributory Negligence Is Affirma¬ 
tive Defense 

In jurisdictions in which contributory negligence is 
an affirmative defense, it is generally held, sometimes by 


206—Kneizys v. Stone, 7 N.E.2d 
425, 297 Mass. 31—^t\^ilbur Motors 

V. Eastern Massachusetts St. Ry. 
Co., 170 N.B. 922, 271 Mass. 31. 

Minn.—Faber v. Herdliska, 260 N.W. 

500, 194 Minn. 321. 

Ohio.—Wolf V. Hawk, 25 N.E,2d 460, 
63 Ohio App. 122. 

Pa.—Heath v. Klosterman, 23 A.2d 
209, 343 Pa. 501. 

Tenn.—Corpus Juris quoted at lengiii 
in Tennessee Cent. Ry. Co. v. Dial, 
65 S.W.2d 610, 613, 16 Tenn.App. 
646. 

Wash.—Smith v. City of Seattle, 35 
P.2d 27, 178 Wash. 477. 

46 C.J. p 1160 note 32, p 1156 note 

01 . 

48- Minn,—Faber v. Herdliska, 260 
N.W. -500, 194 Minn. 321. 

Mo.—Keeter v. Devoe & Reynolds, 93 
S.W.2d 677, 338 Mo, 978—Whitea- 
ker V. Missouri Pac. R. Co., App., 
15 S.W.2d 952. 

Neb.—Eggeling- v. Chicago, R. I. & P. 
Ry. Co., 228 N.W. 361. 119 Neb. 229, 
modified on other grounds 231 N. 

W. 152, 119 Neb. 229. 

Pa.—Heath v. Klosterman, 23 A.2d 
209, 343 Pa. 501. 

Tenn.—Louisville N. R. Co. v. 

Prakes, 11 Tenn.App. 693. 

Wash.—Smith v. City of Seattle, 35 
P.2d 27. 178 Wash. 477. 

46 C.J. p 1160 note 28, p 1156 note 
91. 


49. R.I.—Savage v. Rhode Island 
Co., 67 A. 633, 28 R.I. 391. 

45 C.J. p 1160 note S3. 

50. Mass.—Brown v. Henderson, 189 
N.E. 41, 285 Mass. 192—Renwick 
V. Eastern Massachusetts St. Ry. 
Co., 175 N.E. 475, 275 Mass. 145— 
Mahoney v. Boston Elevated Ry. 
Co.. 171 N.E. 662, 271 Mass. 274. 

Pa.—Heath v. Klosterman, 23 A.2d 
209, 343 Pa. 501. 

45 C.J. p 1161 note 35, p ITSS note 9, 
p 1156 note 91. 

51. Mich.—Gillett v. Michigan Unit¬ 
ed Tract. Co., 171 N.W. 536, 205 
Mich. 410. 

52. Mich.—Gillett v. Michigan Unit¬ 
ed Tract. Co., supra. 

53. Conn.—Hawley v. Rivolta, 41 A. 
2d 104, 131 Conn, 640. 

54. Mich.—Gillett v. Michigan Unit¬ 
ed Tract. Co., 171 N.W. 536, 205 
Mich. 410. 

45 C.J. p 1161 note 40. 

55. Cal.—Simon v. City and County 
of San Francisco, 180 P.2d 393, 79 
Cal. App. 2d 590—Ohran v. Tolo 
County, 104 P.2d 700, 40 Cal.App. 
2d 298—^Hubbert v. Aztec Brewing 
Co., 80 P.2d 185, 26 Cal.App.2d 664, 
followed in Cerezo v. Aztec Brew¬ 
ing Co., 80 P.2d 198, 26 Cal.App. 
2d 7‘54, rehearing denied Hubbert 
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V. Aztec Brewing Co., 80 P.2d 1016. 
26 Cal.App.2d 664—Davis v. Tan¬ 
ner, 262 P. 1106, 88 Cal.App. 67. 
Md.—Potomac Edison Co. v. State, 
for Use of Hoffman, 177 A. 163, 168 
Md. 156. 

Tex.—Texas & N. O. R. Co. v. Cortez, 
Civ.App., 8<5 S.W.'2d 310, error re¬ 
fused. 

56. Md.—^Northern Cent. R. Co. v. 
Geis, 31 Md. 357, 100 Am.D. 69. 

45 C.J. p 1162 note 41. 

57. Cal.—Levin v. Brown, 185 P.2d 
329. 31 Cal.App.2d 913—Friddle v. 
Southern Pac. Co., 14 P.2d 56S, 126 
Cal.App. 388. 

Evidence of plaintiff 

In personal injury action wherein 
all testimony concerning alleged neg¬ 
ligence of defendant and contributory 
negligence of plaintiff came without 
contradiction from plaintiff and 
plaintiff's witnesses, under circum¬ 
stances affording no indication that 
testimony was result of mistake or 
inadvertence, presumption that plain¬ 
tiff exercised ordinary care, which 
under some circumstances might be 
relied on to produce a conflict in the 
evidence, was dispelled.—^Funari v. 
Gravem-Inglis Baking Co., 104 F.2d 
44, 40 Cal.App.2d 25, 

58- Cal.—Ohran v. Yolo County, 104 
P.2d 700, 40 CaljVpp.2d 298- 
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reason of statute, that the plaintiff or injured person is 
presumed to have used due care. 

Although there is some authority to the contra¬ 
ry,59 at least where evidence as to the facts is avail¬ 
able, as where there were eyewitnesses to the ac¬ 
cident,59 it is generally held, sometimes by reason 
of statute, in jurisdictions in which contributory 
negligence is an affirmative defense, as to which 
defendant has the burden of proof, as discussed in¬ 
fra § 210, that plaintiff or the injured person is pre¬ 
sumed to have used due care.51 A similar presump¬ 
tion applies in an action for injury to property.52 
The presumption of due care is particularly ap¬ 
plicable where the injured person has died^s or 
where the injured person is incapacitated from tes¬ 


tifying, as by loss of memory.®^ 

c. Where Freedom from Contributory Negli¬ 
gence Is Part of Plaintiff’s Case 

fn jurisdictions in which the plaintiff has the burden 
of proving freedom from contributory negligence, due care 
or the absence of contributory negligence will not as a 
general rule be presumed. 

In jurisdictions in which the burden of proving 
freedom from contributory negligence is on plain¬ 
tiff as part of his case, as discussed infra § 210, due 
care or the absence of contributory negligence will 
not as a general rule be presumed, but must be 
proved,55 at least where there were eyewitnesses to 
the accident,56 and the mere fact of the accident 


59. Tnd-—Baltimore & O. R. Co. v. 
Reyher, 24 ]^J'.E.2d 284, 216 Ind. 545 
—Kelley v. Dickerson, 13 XE.2d 
535, 213 Ind. 624—Pennsylvania R. 
Co. V. Lytle, 34 K.E.2d 939. 109 Ind. 
App. 318—^Art Mosaic & Tile Co. v. 
St. Clair, 13 N.E.2d 317, 105 Ind. 
App. 423. 

45 C.J. p 1154 notes 4S, 49. 

60. Cal.—Roselle v. Beach, 125 P.2d 
77, <51 Cal.App.2d 579. 

K.D.—Hausken v. Coman, '268 K.'W. 
430. 66 N.D. 633. 

45 C.J. p 1156 note 91, p 1158 notes 
7-9. 

61. U.S.—Caldwell v. Sears-Roebuck 
& Co., D.C.Pa., 31 P.Supp. 888. 

Cal.—^Wahrenbrock v. Los Angeles 
Transit Lines, 190 P.2d 272, 84 Cal. 
App,2d 236—Morton v. Manhattan 
Lunch Co., 106 P.2d 212, 41 Cal. 
App-2d 70—Hubbert v. Aztec Brew¬ 
ing Co., 80 P.2d 185, 26 Cal.App.2d 
664, followed in Cerezo v. Aztec 
Brewing Co., SO P.2d 198, 26 Cal. 
App.2d 754, rehearing denied Hub¬ 
bert V. Aztec Brewing Co., SO P. 
‘2d 1016, 26 Cal.App.2d 664—Swi- 
gert V. Pacific Electric Ry. Co., 47 
P.2d 353, 7 Cal.App.2d 661—Azzaro 
V. O'Connell, 9 P.2d 345, 121 Cal. 
App. 617. 

Conn.—Baraglia v. Brilhart, 60 A. 2d 
504, 134 Conn. 690. 

Fla.—^White v. Hughes, 190 So. 446, 
139 Fla. 54—Murden v. Miami Poul¬ 
try & Egg Co., 162 So. 714, 113 Fla. 
870. 

Ky.—Owen Motor Freight Lines v. 
RusselTs Adm'r, 86 S.W.2d 708, 260 
Ky. 795—Stephenson's Adm'x v. 
Sharp’s Ex'rs, 1 S.W.2d 957, 222 Ky. 
496. 

Md.—Wintrobe v. Hart, 13 A.'2d 365, 
178 Md. 289. 

Mass.—Duff V. Webster, 51 N.E.2d 
957, 315 Mass. 10*2—Thibeault v. 
Poole, 186 H.E. 632, 283 Mass. 480. 
Mo.—Corptis Juris cited in Wolf v. 
Hew York, C. & St. L. R. Co., 148 
S.W.2d 1032, 1037, 347 Mo. 622. 
Ohio.—^Bush V. Harvy Transfer Co., 
67 H.E.2d 851, 146 Ohio St. 657— 
Rider v. Gellenbeck, 48 H.E.2d 888, 


71 Ohio App. 457—^Wolf v. Hawk, 
25 N.E.2d 460, 63 Ohio App. 122. 

Pa.—Ralston v. Merritt, 178 A. 159, 
117 Pa.Super. 487—^McLaughlin v 
Southern Pennsylvania Traction 
Co., Com.PL, 32 Del.Co. 252. 

Tenn.—Corpus Juris cited in Walters 
V. Staton, 111 S.W.'2d 381, 384, 21 
Tenn.App. 401. 

Tex.—Green v. Texas & P. Ry. Co., 
81 S.W.2d 669, 125 Tex. 168—Blunt 
V. H. G. Beriiing, Inc., Civ.App., 
211 S.W.2d 773, error refused— 
Corpus Juris cited in Whites Auto 
Stores V. Boaz, Civ.App., 166 S.W. 
2d 942, 947—Schneider v. Delavan, 
Civ.App., 118 S.W.2d 823, error dis¬ 
missed—Towns V. Texas & N. O. 

R. Co., Civ.App., 112 S.W.2d 265, 
error dismissed—Jordan v. City 
of Lubbock, Civ.App., 88 S.W.2d 
560, error dismissed—^Koock v. 
Goodnight, Civ.App., 71 S.W.2d 927, 
error refused—Stiles v. Union Ter¬ 
minal Co., Civ.App., 27 S.W.2d 911, 
error dismissed—Galveston, H. & 

S. A. Ry. Co. V. W’'atson, Civ.App., 

3 S.W.2d 921, error dismissed. 

Va.—Ferguson v. Virginia Tractor 
Co., 197 S.E. 438, 170 Va. 486. 
Wash.—Geer v. Gellerman, 4 P.2d 
641, 165 Wash. 10. 

45 C.J. p 1152 note '23, p 1153 notes 
26, 39, 40. p 1155 note '79, p 1156 
notes 80, 81, 92. 

**Due care” and “contributory negli¬ 
gence” 

As used in statute providing that, 
in personal injury action, person in¬ 
jured or killed is presumed to have 
been in exercise of due care, and con¬ 
tributory negligence is affirmative 
defense, no distinction exists be¬ 
tween “due care" and "contributory 
negligence."—Wanamaker v. Shaw, 2 
H.E.2d 209, 294 Mass. 416—O'Connor 
V. Hickey, 167 N.E. 746, 268 Mass. 
454. 

62. Mass.—Gallagher v. Johnson, 
130 N.E. 174, 237 Mass. 455, 15 A. 
L.R, 411. 

45 C.J. p 1153 note 27, p 1156 note 94. 

63. Minn.—Oxborough v. Murphy 
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Transfer & Storage Co., 260 N.W. 
SO'5, 194 Minn. 335. 

Ohio.—Jacques v. Dayton Power & 
Light Co., 74 N,E.2d 211, 80 Ohio 
App. 258, rehearing denied 74 N.E. 
2d 650. 

Pa.—Heath v. Klosterman, 23 A.2d 
209, 343 Pa. 501—Silfies v. Ameri¬ 
can Stores Co., Com.Pl., 31 North- 
umb.Leg.J. 79, affirmed 53 A.2d 
610, 357 Pa. 176. 

Wash.—Smith v. City of Seattle, 35 
P.2d 27, 178 Wash. 477—Eaton v. 
Hewitt, 17 P.2d 906, 171 Wash. 
260. 

45 C.J. p 11'5'2 note 25, p 1163 note 39, 
p 1156 notes 81, 83, 86, 88. 
Presumption of due care in action for 
wrongful death see Death § 80 b 
( 1 ). 

64. Cal.—Simon v. City and County 
of San Francisco, ISO P.'2d 393, 79 
Cal.App.2d 590. 

Tex.—^Koock v. Goodnight, Civ.App., 
'71 S.W.2d 927, error refused. 

45 C.J. p 1159 note 10. 

65. Conn.—Jacen v. Town of East 
Hartford, 50 A.2d 61, 133 Conn. 
243. 

Iowa.—Corpus Juris quoted in 
Schelldorf v. Cherry, 264 N.W. 64, 
56, 220 Iowa 1101. 

45 C.J. p 1154 note 66. 

66. Iowa.— Corpus Juris cited in 
Vance v. Grohe, 274 N.W. 902, 905, 
223 Iowa 110'9. 

45 C.J. p 1158 notes 7—9. 

Adverse party 

Where there is an eyewitness to an 
accident, issue of due care rests on 
proof, not on presumption, and this 
is so even if eyewitness is the ad¬ 
verse party-—^Poote v. Huelster, 261 
N.W. 296, 272 Mich. 194. 

Negligence of third person 
Where driver of automobile which 
collided with automobile in which 
plaintiff's Intestate was riding was 
present at trial, but was not called 
by plaintiff as only surviving witness 
to collision, presumption that driver 
of automobile in which decea^d was 
riding was not negligent did not ob 
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and the resulting injury to plaintiff,®'^ although cou¬ 
pled with proof of defendant’s negligence,^^ ordi¬ 
narily does not authorize a presumption that plain¬ 
tiff was in the exercise of due care. The rule that 
there is no presumption that the injured person was 
exercising due care has been applied where the in¬ 
jured person died,®^ but it is generally held, some¬ 
times by reason of statute, that in such case de¬ 
ceased is presumed to have exercised due care*^® at 
least where there were no eyewitnesses,'^^ and a 
like presumption has been applied where the in¬ 
jured person is incapacitated from testifying, as by 
loss of memory,*^2 provided the loss of memory was 
a result of the accident.’^^ 

§ 207. Burden of Proof Generally 

The burden is on the plaintiff in a negligence action 
to establish all the facts essential to constitute the cause 
of action alleged. 

As in other civil actions, the burden is on plain¬ 


tiff in a negligence action to establish all the facts 
essential to constitute the cause of action alleged'^ 
which are not admitted by defendant.Ordinarily 
plaintiff has the burden of showing as an affirmative 
fact that defendant was guilty of the specific act of 
negligence or breach of duty charged in the decla¬ 
ration or complaint and that his injuries were 
caused in the manner therein claimed.'^® 

The burden of proof in respect of the material 
facts which constitute plaintiff’s cause of action 
does not shift,'^'^ but, where plaintiff makes out a 
prima facie case, the burden of going forward with 
the evidence shifts to defendant,^® although no duty 
rests on defendant to produce evidence or explain 
his connection v/ith the accident until plaintiff has 
proved a prima facie case against him.'^^ When it 
is proved that a mechanical appliance had at one 
time been broken and thereby had become danger¬ 
ous, the burden of evidence is on defendant, alleg¬ 
ing that the danger was afterward removed to es¬ 
tablish such fact.*0 


tain.—Collar v. Maycroft, 264 N,W. 
407, 274 Mich. 376. 

67- Iowa,—Schelldorf v. Cherry, 264 
N.W. 54, 220 Iowa 1101. 

N.T.—Grubman v. City of New York, 
27 N.T.S.2d 757. 

45 C.J. p 1154 note 57, p 1171 note 
41. 

63. XJ.S.—McNally v. Zeller Marine 
Corp., D.C.N.T., 77 F.Supp, 985. 

69. Vt.—Huestis V. Lapham's Es¬ 
tate, 32 A.2d 115, 113 Vt. 191. 

45 C.J. p 1157 note 99. 

Presumption of due care in action 
for wrongful death see Death § 80 
b (1). 

DtLe care of deceased third person 
not presumed 

Mich.—Collar v. Maycroft, 264 N.W. 
407, 274 Mich. 376. 

70. Me-—Field v. Webber, 169 A. 
732, 132 Me. 236. 

71. U.S.—Mast V. Illinois Cent. R. 
Co., D.C.Iowa., 79 F.Supp. 149, 

Iowa.—Hayes v. Stunkard, 10 N.W. 
2d 19, 233 Iowa 582—Vance v. 

Grohe, 274 N.W. 902, 223 Iowa 
1109, 116 A.L.R. 332. 

Mich.—Christiansen v. Hilber, 276 N, 
W, 495, 282 Mich. 403. 

45 C.J. p 1157 notes 97. 2, p 1158 note 

8 . 

72. Iowa.—Prewitt v. Rutherford, 
30 N.W.2d 141, 238 Iowa 1321. 

Mich.—Swartz v, Dahlquist, 30 N.W. 
2d 809, 320 Mich. 135. 

73. Mich.—Thompson v. Southern 
Michigan Transp. Co., 246 N.W. 
174, 261 Mich. 440. 


N.y.—Drag’o v. New York Cent,, etc.. 

R. Co.. 124 N.Y.S. 374, 139 App. 
Div. 828. 

74. TJ.S.—Southern Ry. Co. v. Ste¬ 
wart, C.C.A.MO., 115 F.2d 317, 
modified on other grounds 119 P.2d 
85, reversed on other grounds 62 

S. Ct. 616, 315 -U.S. 283, 86 L.Ed. 
849. 

Ark,—^Kirkpatrick v. American Ry. 
Express Co., 6 S.W,2d 524, 177 Ark. 
334. 

Cal.—Kilgore v. Brown, 266 P. 297, 
90 Cal.App. 555. 

Ill.—Shoel V. S. S. Kresge Co., 254 
IlLApp. 169. 

Md.—Baltimore American Under¬ 
writers of Baltimore American Ins. 
Co. of New York v. Beckley, 195 
A. 550, 173 Md. 202. 

Mich.—Sward v. Megan, 279 N.W. 

886, 284 Mich. 421. 

N.M.—Crocker v, Johnston, 95 P.2d 
214, 43 N.M, 469. 

Wis.—Pettric v. Gridley Dairy Co., 
232 N.W. 595, 202 Wis. 289. 

45 C.J. p 1162 note 54. 

Statutory notice 

Mass.—Regan v. Atlantic Refining 
Co., 23 N.E.2d 869, 304 Mass. 353. 

Facts not material to plaintiff’s 
cause of action need not be proved 
by him.—^Auzenne v- Gulf Public 
Service Co., La.App., 181 So. 54. 

Ownership, possession, or control 
of property must be shown in order 
to recover damages for negligent 
injury by fire to stumpage.—Spence 
V. Price, 279 P. 1092, 48 Idaho 121, 
follow^ in Goodwin v. Price, 279 P. 
1094, 48 Idaho 129. 
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75. Ariz.—^Young v. Campbell, 177 
P. 19, 181 P. 171, 20 Ariz. 71, 365. 

45 C.J. p 1162 note 55. 

76. Mich.—^Automobile Ins. Co. of 
Hartford, Conn, v. Pere Marquette 
R. Co., Chesapeake & O. Ry. Co., 
34 N.W.2d 46, 322 Mich. 468. 

45 C.J. p 1162 note 56. 

Burden of proof as to negligence see 
infra § 208. 

Pleading specific acts or omissions as 
affecting application of res ipsa 
loquitur doctrine see infra § 220 
( 11 ). 

Variance between pleading and proof 
see supra § 202. 

77. Md.—Baltimore American Un¬ 
derwriters of Baltimore American 
Ins. Co. of New York v. Beckley, 
195 A. 650, 173 Md. 202. 

45 C.J. p 1167 note 98. 

78. Md.—^Baltimore American Un- 
derw’riters of Baltimore American 
Ins. Co. of New York v. Beckley, 
supra. 

79. Conn.—Seney v. Trowbridge, 16 
A.2d 573, 127 Conn. 284. 

Miss.—Thompson v. Mississippi 
Cent. R. Co., 166 So. 353, 175 Miss. 
547. 

Mo.—State ex rel. and to Use of 
Renz V. Dickens, App., 95 S.W.2d 
847. 

N.Y.-^udd V. Sams, 62 N.Y.S.2d 678. 
270 App.Div. 981, affirmed 71 N.E. 
2d 772, 296 N.Y. 801. 

45 C.J. P 1162 note 58. 

80. Me.—^Dogue v. Grand Trunk H, 
Co., 65 A. 522, 102 Me. S4. 
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Affirmative defenses. Defendant has the burden 
of proving all issues raised as a matter of affirma¬ 
tive defense,such as that an act of God was the 


65 C.J.S. 

§ 208. - Negligence of Defendant in Gen¬ 

eral 

The burden rests on the plaintiff to establish the 
defendant's negligence. 

The burden of proof rests on plaintiff to show 
culpable negligence on the part of defendant,53 and 


proximate cause of the injury.52 


81. N.C.—Pittman v. Downing, 1S3 
S.E. 362, 209 N.C. 219. 

45 C.J. p 1163 note 59. 

Primary and secondary liability 
In action against department store 
and gas company for injuries to cus¬ 
tomer struck by globe which fell 
from gas lighting fixture in ceiling 
of store, burden of proving primary 
and secondary liability was properly 
placed on store.—^Williams v. Charles 
Stores Co., 184 S.E. 496, 209 N.C. 591. 

82. Minn.—Corpus Juris gnoted in 
National Weeklies v. Jensen, 235 
N.W. 905, 908, 183 Minn. 150. 

45 G.J. p 1163 note 61. 

Sole pros±mate cause 

(1) Defendant, having interposed 
defense of vis major, has burden to 
show that damages resulted solely 
from act of God, 

Fla.—Atlantic Coast Line R. Co. v. 

Hendry, 150 So. 598. 112 Fla. 391. 
N.J.—Bachman Chocolate Mfg. Co. v. 
Lehigh Warehouse & Transp. Co., 
62 A.2d 806, 1 N.J. 239. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167. I 

(2) When two causes combine to 
produce an injury, both of which are, 
in their nature, proximate and con¬ 
tributory, one being a culpable neg¬ 
ligent act of defendant and the other 
being an act of God for which nei¬ 
ther party is responsible, defendant 
has burden of showing that loss is 
due solely to act of God.—Tope v. 
King County. 65 P.2d 1283, 189 Wash. 
463. 

Pailure to anticipate 

Where action was defended on 
ground that accident was result of 
act of God, It was incumbent on de¬ 
fendant to demonstrate a storm of 
such unusual severity as to negative 
failure to use due care in anticipat¬ 
ing it.—De Cicco v. Marlou Holding 
Co., 59 A.2d 227, 137 N.J.Law 186. 

83. U.S.—Chicago, R. L & P. R. Co. 
V. McClanahan, C.A.La., 173 P.2d 
833—^Trouser Corp. of America v. 
Goodman & Theise, C.C.A.Pa., 153 
F.2d 284—Laxton v. Hatzel & 
Buehler, C.C.A.Mich., 142 F.2d 913 
—Sierocinski v. B. I. Du Pont De 
Nemours & Co., C.C.A.Pa., 118 F.2d 
531—^Norfolk & W. Ry. Co. v. Mc¬ 
Kenzie, C.C.A.Ky., 116 F.2d 63!2~- 
Pickering v. Corson, C.C.A.I11., 108 
F.2d 546—^Bissonette v. National 
Biscuit Co., C.aA.Vt-, 100 P.2d 
1003—Interstate Circuit v. Le Nor- 
roand, C.C.A.Tex., 100 F.2d 160— 
Texas Gxilf Sulphur Co. v, Portland 


Gas Light Co., C.C.A.Me., 57 F.2d 
801, certiorari denied 53 S.Ct. 7, 
287 U.S. 601, 77 L.Ed. 523—Kapp 
V. E. I. Du Pont De Nemours & 
Co.. D.C.Mich., 57 P.Supp. 32—O'¬ 
Hara V. General Motors Corpora¬ 
tion, D.C.Mich., 35 F.Supp. 319— 
Tampa Shipbuilding & Engineering 
Co. V. U. S., 77 Ct.Cl. 284. 

Ala.—^Pollard v. Rogers, 173 So. 881, 
234 Ala. 92. 

Ark.—Bates Coal & Mining Co. v. 
Mannon, 168 S.W.2d 408, 205 Ark. 
215—D. P. Jones Const. Co. v. Mize, 
146 S.W.2d 709, 201 Ark. 702— 
Kroger Grocery & Baking Co. v. 
Dempsey, 143 S.W.2d 564, 201 Ark. 
71—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397— 
St. Louis-San Francisco Ry. Co. v. 
Ward. 124 S.W.2d 975, 197 Ark. 
520. 

Ariz.—Salt River Valley Users' Ass’n 

V. Blake, 90 P.2d 1004, 53 Ariz. 

I 498. 

Cal.—Mastrangelo v. West Side Un¬ 
ion High School Dist. of Merced 
County, 42 P.2d 634, 2 Cal.2d 540— 
Gerber v. Faber, 129 P.2d 485, 54 
Cal.App.2d 674—^Woodward v. 
Southern Pac. Co., 94 P.2d 1028, 
35 Cal.App.2d 130, certiorari denied 
Southern Pac. Co. v. Woodward, 
60 S.Ct. 614, 309 U.S. 670, 84 L.Ed. 
1016—^Allbritton v. Interstate 
Transit Lines, 87 P.2d 704, 31 Cal. 
App.2d 149. 

Conn.—Tracy v. Welch, 145 A. 662, 
109 Conn. 144. 

Del.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 2 Terry 138, 
138 A.L.R. 704—^Lynch v. Lynch, 
195 A, 799, 9 W.W.Harr. 1—Bow¬ 
ing V. Delaware Rayon Co., 192 A. 
598, 8 W.W.Harr. 339—Gray v. 
Pennsylvania R. Co., 139 A. 66, 3 

W. W.Harr. 459. 

D.C.—Feiffer v. Mann, 76 P.2d 1000, 
64 App.D.C. 230, certiorari denied 
56 S.Ct. 98, 296 U.S. 587, 80 L.Ed. 
415—^MacLachlan v. Perry, 68 F.2d 
769, 63 App.D.C. 24—Collins v. 
District of Columbia, 48 F.2d 1012, 
60 App.D.C. 100. 

Fla.—Stanley v. Powers, 169 So. 861, 
125 Fla. 322. 

Ga.—Sock well v. Lucas & Jenkins, 
32 S.E.2d 201, 71 Ga.App. 765— 
Evans v. Sears, Roebuck & Co., 
176 S.B, 843, 49 Ga.App. 744. 

Idaho.—Corpus Juris cited in Dox- 
stater V. Northwest Cities Gas Co., 
154 P.2d 498, 503, 65 Idaho 814. 

Ill.—^Mabee v. Sutliff & Case Co., 82 
N.E.2d 63, 335 IlLApp. 35^—Mar¬ 
shall V. Cummings, 66 N.E.2d 488, 
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323 Ill.App. 650—Crandall v. Stop 
& Shop, 6 N.E.2d 685, 288 Ill.App. 
543—Mason v. Chicago & N. W. 
Ry. Co., 262 Ill.App. 5S0. 

Iowa.—Spooner v. Wisecup, 288 N.W. 
894, 227 Iowa 768—Kirchner v. 

Dorsey & Dorsey, 284 N.W. 171, 
226 Iowa 283—Hatfield v. White 
Line Motor Freight Co., 272 N.W. 
99, 223 Iowa 7—Aita v. John Beno 
Co., 222 N.W. 386, 206 Iowa 1361, 
61 A.L.R. 351. 

Ky.—Barnes v. F. C. Gorrell & Sons, 
177 S.W.2d 395, 29‘6 Ky. 583—Clif¬ 
ton V. McMakin, 157 S.W.2d 85, 288 
Ky. 806—Myers v. Salyer, 127 S.W. 
2d 158, 277 Ky. 696—Stacey v. 
Stoner, 86 S.W.2d 10 :6, 260 Ky. 
848—Owen Motor Freight Lines v. 
Russell's Adm’r, 86 S.W.2d 70S, 
260 Ky. 795. 

La.—McGuire v. Dalton Co., App., 
191 So. 168—Henderson v. Missouri 
Pac. R. Co., 131 So. 586, 15 La.App. 
196—^Washington v. Yazoo & M. 
V. R. Co., 124 So. 631, 11 La.App. 
635. 

Me.—Tibbetts v. Central Maine Pow¬ 
er Co., 49 A.2d '65—Stodder v. Coca- 
Cola Bottling Plants, 48 A.2d 622. 
Md.-^State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1—Moore v. American 
Stores Co., 182 A. 436, 169 Md. 541. 
Mass.—Quinby v. Boston & M. R. R., 
61 N.E.2d 853, 318 Mass. 438, 160 
A.L.R. 724—^Mucha v. Northeastern 
Crushed Stone Co., 30 N.E.2d 870, 
307 Mass. 592—Kelley v. Boston 
Woven Hose & Rubber Co., 175 
N.E. 65, 275 Mass. 21. 

Mich.—Batchelor v. Famous Cleaners 
& Dyers, 17 N.W.2d 787, 310 Mich. 
654—Wabeke v. Bull, 286 N.W. 825, 
289 Mich. 551—Pulford v. Mouw, 
272 N.W. 713, 279 Mich. 376—Boy- 
len V. Berkey & Gay Furniture Co., 
244 N.W. 451, 260 Mich. 211. 
Minn.—Usher v. Eckhardt, 222 N.W. 
924, 176 Minn. 210. 

Miss.—Thompson v. Mississippi 
Cent. R. Co., 1'66 So. 353, 175 Miss. 
547. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—State 
ex rel. Trading Post Co. v. Shain, 
116 S.W.2d 99, 342 Mo. 688—Felber 
V. Union Electric Light & Power 
Co., 100 S.W.2d 494, 340 Mo. 201— 
Bleil V. Kansas City, 70 S.W.2d 
913—Kapros v. Pierce Oil Corpora¬ 
tion. 25 S.W.2d 777, 324 Mo. 992, 
78 A.L.R. 722—McDonald v. Heine- 
mann, App., 141 S.W.2d 177—^Pate 
V. Big Bend Quarry Go., App., 138 
S.W.2d 709—Brown V. St* Louis 
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the burden is not on defendant to acquit himself of 
the charg-e,^^ even though the facts are peculiarly 
within defendant’s knowledge.^s The fact that a 
presumption as to the exercise of due care on the 
part of plaintiff or the person injured is recogni 2 ed 
does not relieve plaintiff of the burden of proving 
defendant’s negligence,S® and the rule is the same, 


notwithstanding contributory negligence is excluded 
because of the lack of capacity of plaintiff or the 
person injured,^'^ The rule imposing on plaintiff 
the burden of proving negligence applies in an ac¬ 
tion against the owner or occupant of land or build¬ 
ings for injury to a customer,^8 a business visitor 


County Gas Co., App., 131 S.W.2d 
351—Kelly v. Kansas City Build¬ 
ing & Loan Ass'n, 81 SAV.2d 440, 
229 Mo.App. 686—Fenton v. Hart, 
App., 73 S.W.2d 1034—Jackson v. 
St, Louis-San Francisco By. Co., 
31 S.W.2d 260, 224 Mo.App. 601— 
Powers V. S. & S. Mining- Co., App., 
8 S.W.2d 940. 

Mont.—Bensley v. Miles City, 9 P.2d 
168. 91 Mont. 561. 

Neb.—Shiman Bros. & Co. v. Nebras¬ 
ka Nat. Hotel Co., 18 N.W.2d 551, 
146 Neb. 47—Ulrich v. Batchelder, 
10 N.W.2d 637, 143 Neb. 697— 

Bowerman v. Greenberg, 7 N.W.2d 
711, 142 Neb. 721—Fanders v. 

Davison, 7 N.W.2d 652, 142 Neb. 
745—Knies v. Lang, 217 N.W. 615, 

116 Neb. 387, 57 A.L.R. 1022. 

N.J.—Ball V. Atlantic City Ambas¬ 
sador Hotel Corp., 57 A.2d 362, 137 
N.J.Law 744—Felter v, Hasbrouck 
Heights Bldg. Loan Sc Sav. Ass’n, 
50 A.2d 858, 135 N.J.Law 129— 
Glicken v. Bergman, 187 A. 535, 

117 N.J.Law 306—Cleary v. City 
of Camden, 192 A. 29, 118 N.J.Law 
215, affirmed 196 A. 455, 119 N.J, 
Law 387—Toscani v. Quackenbush 
Co., 170 A. 212, 112 N.J.Law 173— 
Triggiani v. Olive Oil Soap Co., 62 
A.2d 153, 1 N.J.Super. 55. 

N.Y.—Fitzpatrick v. International 
By. Co., 169 N.E. 112, 252 N.Y. 127, 
68 A.L.R. 801—Curley v. Buppert, 
71 N.Y.S.2d 578, 272 App.Div. 441, 
appeal granted 73 N.Y.S.2d 637, 
272 App.Div. 997—Rojas v. Penn¬ 
sylvania Tunnel & Terminal B. 
Co., 47 N.Y.S.2d 82. 

N.C.—^Dunn v. Bomberger, 195 S.E. 
364, 213 N.C. 172—Jones v. Bag- 
well, 177 S.E. 170, 207 N-C. 378— 
Hamilton v. Southern By. Co., 158 
S.E. 75, 200 N.C, 543, certiorari 
denied Southern By. Co. y. Hamil¬ 
ton, 52 S.Ct. 19, 284 U.S. 636, 76 
L.Ed. 641—Gibbs v. Western Union 
Telegraph Co., 146 S.E. 209, 196 
N.C. 616. 

Okl.—Kum V. Casey, 141 P-2d 1001, 
193 Okl. 192—^Lowden v. Friddle, 
117 P.2d 633, 189 Okl. 415—Hayes 
V. Oklahoma City, 103 P.2d 563, 
187 Okl. 490—^Atchison, T. & S. F. 
By. Co. V. Howard, 98 P.2d 914, 
186 Okl. 446—^Keefer v. Public 
Service Co. of Oklahoma, 90 P.2d 
409, 185 Okl. 94—McKee v. Bowlin, 
87 P.2d 1079, 184 OkL 486—^HaJbach 
V. Parkhill Truck Co., 37 P.2d 
971, 169 Okl. 475—Chicago, R. 1. 
& P. By. Go. V. Smith, 16 P.2d 
226, 160 Okl. 287—Atchison, T. & 


S. F. By. Co. V. Phillips, 12 P.2d 
908. 15S Okl. 141—Gulf, C. & S. F. 
By. Co. V. Nail, 10 P.2d 66^, 156 
Okl. 294—Mead v. Chickasha Gas 
& Electric Co., 278 P. 286, 137 Okl. 
74. 

Pa.—Dickey v. Boggs & Buhl, 29 A. 
2d 1, 345 Pa. 453—Coralnick v. Ab- 
botts Dairies, 11 A.2d 143, 337 Pa. 
344—Ealy v. New York Cent. R. 
Co., 5 A.2d 110, 333 Pa. 471— 
Sweeney v. Blue Anchor Beverage 
Co., 1S9 A. 331, 325 Pa. 216— 
Wright V. Straessley, 152 A. 682, 
Sffi Pa. 1—Pope V. Beading Co., 156 
A. 106, 304 Pa. 326—Nolde v. WD 
AS Broadcasting Station, 164 A. 
804, 108 Pa.Super, 242—Meddock 

V. National Transit Co., 161 A. 628, 
105 Pa.Super. 553—^Yorkshire Wor¬ 
sted Mills V. National Transit Co., 
Com.PL, 28 Del.Co. 402—Moran v. 
Gibbs People's Service Stores, Com. 
PL, 33 Luz.Leg.Reg. 246. 

B.I.—Nahigian v. Belcher & Loomis 
Hardware Co., 18 A.2d 388, 66 B.I. 
194—Cole V. New England Tree 
Expert Co., 163 A. 742, 53 B.I. 
67—Bourre v. Texas Co., 142 A. 
621, 49 B.I. 364. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167—Delk v. Liggett Sc 
Myers Tobacco Co., 186 S.E. 383, 
180 S.C. 43$—^Weston v. Hillyer, 
159 S.E. 390, 160 S.C. 541. 

Tenn-—Yates v. Coca Cola Bottling 
Works, 14 Tenn. App. 7—Chatta- 
nooga-Dayton Bus Line v. Lynch, 
6 Tenn.App. 470. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S.W.2d 233, 
refused no reversible error—^Texas 
& N. O. R. Co. V. Blake, Civ.App., 
175 S-W.2d 683, error refused— 
Ltevine y. Robertson, Civ.App., 154 
S.W.2d 911—Walgreen Texas Co. 
V. Shivers, Civ.App., 131 S.W.2d 
650, reversed on other grounds 
154 S.W.2d 625, 137 Tex. 493— 
Houston & T. C. R. Co. v. Werline, 
Civ.App., 84 S.W.2d 288, error dis¬ 
missed—Edwards v. Hawkins, Civ. 
App., 77 S.W.2d 1098—Southland 
Greyhound Lines v. Frausto, Civ. 
App., 69 S-W.2d 497, error dis¬ 
missed—^Wichita Falls & S. B. Co. 
y. Burton, Civ.App., 35 S-W.2d 
476. 

Va.—Cleveland v. Danville Traction 
& Power Co., 18 S.E.2d 913, 179 
Va, 256—Braswell v. Virginia Elec¬ 
tric Sc Power Co., 173 S.E. 366, 162 
Va. 27—Turner v. Cameal, 159 
S.E. 72, 156 Va. 889—U-Bun-It Co. 
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V. IVlorryman, 153 S.E. 664, 154 Va. 
467. 

Wash.—Skates v. Conniff, 280 P. 15, 
153 Wash. 538. 

W.Va.—Hayes v. Town of Cedar 
Grove, 37 S.E.2d 450, 128 W.Va. 
690—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 
45 C.J. p 1163 note 69. 

Substantial right 

The burden of establishing negli¬ 
gence of defendant is on plaintiff, 
and right of defendant to have plain¬ 
tiff bear the burden of the affirma¬ 
tive is a substantial one and not a 
mere matter of form.—Wilson v. 
Public Service Coordinated Trans¬ 
port, 20 A.2d 368, 126 N.J.Law 250. 

84. Ala.—City of Tuscaloosa v. Fair, 
167 So. 276, 232 Ala. 129. 

Ariz.—Salt River Valley Water Us¬ 
ers* Ass’n V. Blake, 90 P.2d 1004, 
53 Ariz. 498. 

N.J.—Celia V. Roth, 174 A. 703. 113 
N.J.Law 458. 

45 C.J. p 1261 note 95. 

85. Mo.—Brown v. 'St. Louis County 
Gas Co., App., 131 S.W.2d 354. 

86. Conn.—LeBlanc v. Grillo, 28 A. 
2d 127, 129 Conn. 378. 

45 C.J. p 1165 note 76. 

87. Neb.—Johnston v. New Omaha 
Thomson-Houston Electric Light 
Co., 110 N.W. 711, 78 Neb, 24, 27, 17 
L.R.A,N.S., 435. 

45 C.J. p 1166 note 77. 

88. U.S.—Sears, Roebuck & Co. v. 
Johnson, C.C.A.OkL, 91 F.2d 332. 

Cal.—^Wills V. Price, 79 P.2d 406, 26 
Cal.App.2d S38. 

Conn.—^Delmore v. Polinsky, 42 A.2d 
349, 132 Conn. 28. 

D.C.—F. W. Woolworth Co. v. Wil¬ 
liams, 41 F.2d 970, 59 App.D.C. 
347. 

Me.—Bcannell v. Mohican Market, 
160 A 777. 

Md.—May Co. v. Drury, 153 A. 61, 
.160 Md. 143. 

Mass.—Mahoney v. Great Atlantic & 
Pacific Tea Co., 169 N.E. 424, 269 
Mass. 459. 

Miss.—Montgomery Ward Sc Co. v. 
Windham, 16 So.2d 622, 195 Miss. 
848, suggestion of error overruled 
17 So.2d 208, 195 Miss. 848. 

Mo.—Van Brock v. First Nat. Bank 
in St, Louis, 161 S.W.2d 258, 349 
Mo. 425—McKeighan v, Kline’s, 
Inc., 98 S.W-2d 555, 339 Mo. 523. 
N.M.—De Baca v. Kahn, 161 P.2d 
630. 49 N.M. 225. 

N.Y. —^Mona v. Erion, 228 N.Y.S. 533, 
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or invitee,or a contractor, subcontractor, or their 
employees.90 also applies in an action against 
the manufacturer, supplier, or seller of the article 
causing the injury,®^ and in an action for damage 
caused by fire.^- Likewise, the burden of proving 
negligence is on plaintiff where the injured person 


has died.®5 

It is incumbent on plaintiff to establish by com¬ 
petent evidence the existence of a duty owing to 
him or the person injured, 94 and a breach or failure 
to perform that duty.95 Thus, where plaintiff 
claims that the injured person was an invitee on 


223 App.Div. 526, dismissed on con¬ 
dition 164 N.E. 587, 249 N.Y. 670, 
dismissed 166 X.E. 329, 250 N.Y. 
572. 

K,C,—Fox V, Great Atlantic & Pacific 
Tea Co., 182 S.E. 662. 209 N.C. 
115. 

Pa.—Hixenbaugh v, J. G. McCrory 
Co., 20 A.2d 910, 21 A.2d 242, 145 
Pa. Super. 586. 

S.D.—Torbet v. F. W. Woolwortb 
Co., 238 N.W. 140, 59 S.D. 47. 

89. Cal.—Henderson v. Progressive 
Optical System, 134 P.2d 807, 57 
Cal.App.2d ISO. 

Mass.—^^Vilson v. Norumbega Park 
Co., 176 N.E. 514, 275 Mass. 422. 

N. Y.—EUimaszewski v. Herrick, 32 
N.Y.S.2d 441. 263 App.Div. 235. 

Pa.—Dougherty v, Brandt, 186 A. 

419, 122 Pa.Super. 410. 

Wash.—Kalinowski v. Young Wo¬ 
men's Christian Ass'n, 135 P.2d 
852, 17 Wash.2d 380. 

W.Va.—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 

90. Mass.—Brogna v. Capodilupo, 
181 N.E. 828, 279 Mass. 586. 

Pa.—Vetter v. Great Atlantic & Pa¬ 
cific Tea Co., 185 A. 613, 322 Pa. 
449—^Kulka v. Nemirovsky, 170 A. 
’261, 314 Pa. 134. 

Wash.—Storm v. Goldberg, 4 P.3d 
1104, 165 Wash. 36. 

91. TJ.S.—^Lee v. Walworth Co., D.C. 
N.Y., 1 fp.R.D. 569. 

Cal.—Gerber v. Faber, 129 p.2d 485, 
54 Cal.App.2d 674—O'Rourke v. 
Day & Night Water Heater Co., 
88 P.2d 191, 31 Cal.App.2d 364. 

Mass.—Ruffin v. Coca Cola Bottling 
Co., 42 N.E.2d 259, 311 Mass. 514. 

Mo.—^Zesch V. Abrasive Co. of Phila¬ 
delphia, 193 S.W.2d 581, 354 Mo. 
1147. 

N.Y.—Karr v. Inecto, Inc., 160 N.E. 
398, 247 N.Y. 360—Kempf v. Zotos 
Corporation, 24 N.T.S.2d 485, 261 
App.Div. 821. 

Pa.—Sweeney v. Blue Anchor Bever¬ 
age Co., 189 A. 331, 325 Pa. 216. 

Vt.—Joly V, Jones, 55 A.2d 181, 115 
Vt. 174. 

92. U.S.—Bushnell v. Telluride Pow¬ 
er Co., C.C.A.Utah, 145 P.2d 950— 
Cameron, Joyce & Co, v. McLouth, 

O. C.A.I11., 70 P.2d 6—Scottish Un¬ 
ion & National Ins. Co. v. Beno- 
witz, D.C.Conn., 55 F.Supp. 668, 
affirmed, C.C.A., 143 F.2d 130— | 
Highland Golf Club of Iowa Falls, 
Iowa, V. Sinclair Refining Co., D. 
C-Iowa, 59 F.Supp. 9'11, 

Ark.—Swearengen v. Johns, 194 S.W. 
2d 445, 210 Ark. 119. 


Fla.—^Weis-Patterson Lumber Co. v. 

King, 177 So. 313, 131 Fla. 342. 
La.—Cox V. Magnolia Gas Co., 8 
La.App, 103. 

Mich.—^Vlght V. H. G. Christman Co., 
221 N.W. 314, 242 Mich. 208. 

93. Ky.—Sabiston's Adm'r v. Otis 
Elevator Co., 64 S.W.2d 588, 251 
Ky. 222. 

Tex.—Kelley v. Burlington-Rock Is¬ 
land R. Co., Civ.App., 100 S.W.2d 
164, error refused. 

Burden of proof in wrongful death 
action see Death § 80 a. 

94. Colo.—^Roessler v. O'Brien, 201 
P.2d 901, 119 Colo. 222. 

Conn.—Edwards v. Grace Hospital 
Soc., 36 A.2d 273, 130 Conn. 568. 
Ga.—Minkovitz v. Pine, 19 S.E.2d 
561, 67 Ga.App. 176. 

Ill.—Miller v. Chicago, ISO N.E. 454, 
347 Ill. 487. 

Ind.—Liberty Mut. Ins. Co. v. Stitzle, 

41 N.E.2d 133, 220 Ind. 180. 

Iowa.—Cabrnosh v. Penick & Ford, 
252 N.W. 88, 218 Iowa 972. 

Md.—^Eisenhower v. Baltimore 
Transit Co., 59 A.2d 313. 

Mass.—^Mikaelian v. Palaza, 16 N.E. 

2d 480, 300 Mass. 354. 

Minn.—^Anderson v. Hegna, 2 N.W. 2d 
820, 212 Minn. 147. 

Mo.—^Brashear v. Missouri Power & 
Light Co., 49 S.W.2d 639, 226 Mo. 
App. 1160. 

N.Y.—^Hooey v. Airport Const Co., 
171 N.E. 752, 253 N.Y. 486, motion 
denied 175 N.E. 331, 255 N.Y. 602— 
Mitchell V. State, 85 N.Y.S.2d 80, 
193 Misc. 507. 

N.C.—Klassette v. Liggett Drug Co., 

42 S.E.2d 411, 227 N.C. 353—Lut- 
trell V. Carolina Mineral Co., 18 S. 
E.2d 412, 220 N.C. 782—Murray v. 
Atlantic Coast Line R. Co., 11 S.E. 
2d 326, 218 N.C. 392—Parks v. 
Town of Princeton, 8 •S.E.2d 217, 
217 N.C. 361. 

Ohio.—^Kauffman v. First Central 
Trust Co., S'o N.E.2d 796, 151 Ohio 
St 298—Baier v. Cleveland Ry. Co., 

8 N.E.2d 1, 132 Ohio St 388— 
Cleveland Electric Illuminating Co. 
V. Van Benshoten, 166 N.E. 374, 
120 Ohio St 438. 

Okl,—Sanders v. McMlchael, 197 P.2d 
280, 200 Okl. 501. 

Tenn.—Smith v, Roane-Anderson Co., 
207 S.W.2d 353, 30 Tenn.App. 458— 
Bell V. Bowers Stores, Inc., 3 Tenn. 
App. 590. 

Tex.—Gerneth v. Galbraith-Poxworth 
Lumber Co., Com.App., 36 S.W.2d 
191, modified on other grounds 38 
S.W.2d 775—Walgreen Texas Co, v. 
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Shivers, Civ.App., 131 S.W.2d 650, 
reversed on other grounds 154 S. 
W.2d 625, 137 Tex. 493. 

45 C.J. p 1165 note 70. 

Gratnitons undertaking 
In order to make out liability in 
gratuitous undertaking, plaintiff 
must prove materially greater degree 
of negligence than where defendant 
is to be paid for doing the same 
thing.—Boggs v. Plybon, 160 S.E. 
77, 157 Va. 30. 

Pireman 

In action by fireman for injuries 
sustained in fall into a pit main¬ 
tained in passageway, fireman had 
burden of proving that general pub¬ 
lic used passageway, and, in absence 
of such use, the law applicable to 
a fireman or other municipal em¬ 
ployee who goes on privately owned 
premises in discharge of his duty 
controls.—Taylor v. Palmetto Thea¬ 
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defendant’s premises at the time of the injury, the 
burden is on plaintiff to establish that status;^® 
it is incumbent on him to establish an invitation®^ 
by one with authority®^ and, if part of his case, that 
defendant was negligent under the circumstances in 
extending it.®® Where the injured person is a li¬ 
censee or trespasser, the burden is on plaintiff to es¬ 
tablish such negligence or misconduct as is neces¬ 
sary to impose liability in view of the status of the 
injured person.^ Where it is essential to liability, 
the burden of proving that the article which caused 
the injury was inherently dangerous is on plain¬ 
tiff.^ Where the breach of duty relied on consists 
in the maintenance of a dangerous or defective con¬ 
dition, plaintiff has the burden of establishing the 
existence of such situation and defendant’s failure 
to take proper precautions to prevent injury under 
the circumstances.® 

Wanton or willful negligence. Where the cause 
of action is based on willful or wanton negligence, 
the burden of proving the willfulness^ or wanton- 
ness^ on the part of defendant is on plaintiff. 


Shifting of burden of proof. Although it is some¬ 
times loosely stated that, where plaintiff has estab¬ 
lished a prima facie case of defendant’s negligence, 
the burden is then on defendant to show that he 
was not negligent or that his fault was not the 
cause of the injury complained of,® this statement 
is not technically accurate since it confuses the 
term *‘burdcn of proof” in the sense of going for¬ 
ward with the evidence with that meaning of the 
phrase which requires that the cause of action be 
established by a preponderance of the evidence.'^ 
Accordingly, in a strict sense, the burden of prov¬ 
ing defendant’s negligence does not shift because 
plaintiff has established a prima facie case, or a 
presumption of negligence, but remains on plaintiff 
throughout the trial.® However, where plaintiff in¬ 
troduces evidence sufficient to make out a prima 
facie case, or to raise a presumption of negligence, 
it is then incumbent on defendant, in order to pre¬ 
vent a recovery, to introduce evidence sufficient to 
overcome or rebut such showing by plaintiff.® 
Relation of defendant to cause of injury. In or- 
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der to recover it is not sufficient to prove merely 
the existence of negligence and a resulting injury, 
but plaintiff must prove also that defendant was in 
some way connected with, or responsible for, the 
acts so as to make him liable therefor.^® Where the 
injury may have resulted from one of several caus¬ 
es and defendant is liable for only one or more of 
them, but not for all, plaintiff must prove that a 
cause for which defendant is liable produced the re¬ 
sult^ ^ However, this does not require, where the 
injury was caused by one or more causes for all of 
which defendant was responsible, that plaintiff must 
show which particular one of them was the cause 
of the injury.l2 

Ownership or control. Where the ownership or 
control of the thing which caused the injury is in 
issue, the burden is on plaintiff to establish such 
ownership or control in defendant.^3 


Injury and damage sustained; aggravation there¬ 
of, The burden is on plaintiff to show the fact of 
the accident,that injury or damage was sus¬ 
tained,^^ and the nature and extent of the damag¬ 
es suffered.^® Where, however, defendant contends 
that plaintiff's injury was aggravated by negligence 
on his part, or that greater loss resulted from plain¬ 
tiff's subsequent mismanagement than would have 
resulted from the mere accident, it is usually con¬ 
sidered that defendant has the burden of proving 
such matter,!'^ although there is also authority to 
the contrary.^® 

Knowledge and notice. Where the breach of duty 
relied on is dependent on knowledge or notice, it 
is incumbent on plaintiff to establish defendant's 
knowledge or notice of the dangerous or defective 
condition causing the injury,^^ or to prove facts on 
the basis of which the law will charge him with, or 
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raise a presumption of, knowledge or notice,20 as 
that he caused or created the defect or danger, 
or should, in the exercise of reasonable care, have 
discovered it ,22 as that the danger or defect existed 
for a sufficient time to be discovered in the exer¬ 


cise of due care.23 The burden is also on plaintiff 
to prove time and opportunity on the part of de¬ 
fendant to perform his duty in connection with the 
danger,24 but it has been held that, where plaintiff 
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N.E.2d 1022, 321 Ill.App. 301—Fier 
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357 Mo. 339—McKeighan v. Kline’s, 
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luspection 

A storekeeper, in order to avoid lia¬ 
bility for injury to patron because of 
negligence in failing to discover ob¬ 
ject or substance, presence of which 
caused injury, must make prelimin¬ 
ary or prima facie showing of rea¬ 
sonably careful and thorough inspec¬ 
tion only if there was potential dan¬ 
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Dreaux, La.App., 1 So.2d 108. 
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299 Mich. 59. 
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N.C. 732, 

Pa.—Rahe v. Fidelity-Philadelphia 
Trust Co., 178 A. 467, 318 Pa. 376L 
45 C.J. p 1166 note 9L 
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proves actual notice, the burden is on defendant to 
prove that he did not have sufficient time to correct 
the defect or remove the danger.^^ 

Failure to give notice or warning of the danger 
where relied on to establish defendant’s negligence 
must be proved by plaintiff.2 6 


§ 209. - Cause of Injury 

The burden is on the plaintiff to establish that the 
defendant's negligence was the proximate cause of the 
Injury. 

The burden is on plaintiff to establish that the de¬ 
fendant’s negligence was the proximate cause of, 
or resulted in, the injury in question.^7 
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den, as a material element of plaintiff’s case, does 
not shift, but remains on plaintiff throughout the 
case,-® although the burden of going forward wdth 
the evidence shifts to defendant where plaintiff has 
made a prima facie case on the issue of proximate 


cause.2^ The rule imposing on plaintiff the burden 
of proving that defendant’s negligence was the 
proximate cause of the injury is not affected by the 
principles of the last clear chance or humanitarian 
doctrine nor does the fact that defendant sets 
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100, 116 A.L.R. 1197. 
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Contributory Negligence in Gen- 


up the negligence of a third person as the proxi¬ 
mate cause of the injury affect plaintiffs burden 
of proving that defendant’s negligence was the 
proximate cause,^^ although defendant has the bur¬ 
den of proving that such third person’s negligence 
was the proximate cause.^- Plaintiff has the bur¬ 
den of proof on the issue of unavoidable accident 
unavoidable accident, although pleaded as a defense, 
is not an affirmative defense, and defendant docs not 
have the burden of proving it,®'* although, where 
defendant relies on a theory of inevitable accident 
to refute plaintiff’s prima facie showing that de¬ 
fendant’s negligence was the cause of the injury, 
the burden is on defendant to come forward with 
evidence in support of his theory.®^ Where defend¬ 
ant claims that the alleged injuries were caused 
solely by plaintiffs negligence, it has been both af¬ 
firmed®^ and denied®7 that defendant has the bur¬ 
den of proving such negligence. 


§ 210 . 

eral 

In most jurisdictions the burden of proof on the Is¬ 
sue of contributory negligence is on the defendant, but 
In a minority of jurisdictions, subject to some exceptions, 
It is on the plaintiff. 

There is a sharp conflict in the authorities, which 
has been judicially recognized, as to where the bur¬ 
den of proof lies on the issue of contributory neg¬ 
ligence.®® A statute changing the burden of proof 
on the issue of contributory negligence does not 
change the substantive law of negligence or con¬ 
tributory negligence.®® 

Contributory negligence as affirmative defense. 
In a majority of jurisdictions, sometimes by reason 
of statute, contributory negligence is an affirmative 
defense as to which de:^ndant has the burden of 
proof,unless it is shown by the plaintiff’s plead¬ 
ings or evidence, as discussed infra §§ 211, 212, and 
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Terminal Co. v. Davis, Civ.App., 
26 S.W.2d 340—Fort Worth & R. 
G. Ry. Co. V. Sageser, Civ.App., 18 
S.W,2d 246, error dismissed. 

34. Cal.—Polk V. City of Los An¬ 
geles, 159 P.2d 931, 26 Cal.2d 519— 
Jolley V. Clemens, 82 P.2d 51, 28 
Cal.App.2d 55, 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Tex.—Stedman Fruit Co. v. Smith, 
Civ.App., 45 S.W.2d 804. 

35. IJ.S.—Reichert Towing Line v. 
Home Ins. Co., N.T., 251 P. 214, 163 
C.C.A. 370, certiorari denied 39 S. 
Ct. 9, 248 HS. 565, 63 L.Ed. 424. 

Cal.—Barber v. Gordon, 295 P. 377, 
111 Cal.App. 279. 

36. Neb.—McGahey v. Citizens' R. 
Co., 129 N.W. 293, 88 Neb. 218. 

Tex.—^Dallas R. Co. v. Eaton, Civ. 
App-, 222 S.W. 318. 

37. Mo. — ^Borrson t. Missouri-Kan- 


sas-Texas R. Co., 172 S.W.2d 835, 
351 Mo. 229—^Long v. Mild, 149 S. 
W.2d 853, 347 Mo. 1002. 

Ohio.—Cincinnati St. Ry. Co. v. Kee- 
han, 186 N.E. 812, 45 Ohio APP. 
75. 

45 C.J. p 1163 note 65. 

38. Tex.—Gulf, etc., R. Co. v. Shie- 
der, 30 S.W. 902, 88 Tex. 152, 28 
L.R.A. 538. 

45 C.J. P 1170 note 33. 

39. Conn.—LeBIanc v. Grille, 28 A. 
2d 127, 129 Conn. 378. 

Me.—Field v. Webber, 169 A. 732, 
132 Me. 236. 

Mass.—Perry v. Boston Elevated Ry. 

Co„ 76 N.E,2d 653, 322 Mass. 206. 
45 C.J, p 117-5 note 63 [a] (6). 

40. U.S.—Palmer v. Hoffman, N.Y., 
63 S.Ct. 477, 318 U.S. 109, 87 L.Ed. 
645, 144 A.L.R. 719, rehearing de¬ 
nied 63 S.Ct. 757, 318 U.S. 800, 87 
L.Ed. 1163—^Railway Exp. Agency 
V. Mallory, C.C.A.Miss., 168 F.2d 
426, certiorari denied 69 S.Ct. 48, 

335 U.S. 824, 73 L.Ed.-^Alcaro 

V. Jean Jordeau, Inc,, C.C.A.N.J., 
138 P-2d 767—^Rubin v. Schupp, C. 
C-A.Cal., 127 P.2d 625—Nielsen v. 
Richman, C.C.A.S.D., 114 P.2d !343, 
certiorari denied Richman v. Niel¬ 
sen, 61 S.Ct. 172, 311 U.S. 705, 85 L. 
Ed. 4'58—Montgomery Ward & Co. 
V. Snuggins, C-C.A.Minn., 103 P.2d 
458—Central Surety & Insurance 
Corporation v. Murphy, C.C.A.Kan., 
103 P.2d 117—Cudahy Packing Co. 
V. McBride, C.C.A.Neb., 92 P.2d 
737, certiorari denied 58 S.Ct. 526, 
303 U.S. 639, 82 L.Ed. 1099—Phil¬ 
lips Petroleum Co. v. Miller, C.C.A. 
Minn., 84 P.2d 148—^Kierce v. Cen¬ 
tral Vermont Ry., C.C.A.Vt,, 79 F. 
2d 198, certiorari denied Central 
Vermont Ry. v, Kierce, 56 S.Ct. 
152, 296 U.S. 629, 80 L.Ed. 447. and 
Central Vermont Ry. v. Pearson, 56 
S.CL 152, 296 U.S. 629, 80 L.Ed. 


447—^Winn v. Consolidated Coach 
Corporation, C.C.A.Tenn., 65 F.2d 
256, certiorari denied 54 S.Ct. 463, 
291 U.S. 668, 78 L.Ed. 1059, rehear¬ 
ing denied 54 S.Ct. 657, 29l U.S. 
651, 78 L.Ed. 1059—Chicago & E. 1. 
Ry. Co. V. Divine, C.C.A.Ind., 39 F. 
2d 537, certiorari denied 60 S.Ct. 
464, 281 U.S. 765, 74 L.Ed. 1173— 
Dunagan v. Appalachian Power 
Co., C.C.A.W.Va., 23 F.2d 395—Cal¬ 
laway V. Mosely, C.C.A.Ala., 13 F. 
2d 414—Swett v. Givner, D.C.Ill., 
5 P.Supp. 739. 

Ala.—Mackintosh Co. v. Wells, 118 
So. 276, 218 Ala. 260. 

Alaska.—Garrison v. Daxon, 7 Alaska 
170. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors w. Harrington, 137 P.2d 381, 
'60 Ariz. 354—^Martinez v. Ander¬ 
son, 69 P.2d 237, 50 Ariz. 95. 

Ark.—^Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895', 199 Ark. 397. 

Cal.—Anthony v. Hobhib, 165 P.2d 
826, 25 Cal.2d 814—^Flach v. Fikes, 
267 P. 1079, 204 Cal. 329—Downing 
V. Silbersteln, 202 P.2d 91, 89 Cal. 
App.2d 838—Freeman v. Nickerson, 
174 P.2d 688, 77 Cal.App.2d 40— 
Tomey v. Dyson, 172 P.2d 739, 76 
Cal.App.2d 212—^Friedman v. Pa¬ 
cific Outdoor Advertising Co., 170 
P.2d 67, 74 Cal.App.2d 946—Mon¬ 
roe V. San Joaquin Light & Power 
Corporation, 109 P.2d 720, 42 Cal. 
App.2d 641—^Howard v. Clark, 84 
P.2d 529, 29 Cal.App.2d 374—^Arm¬ 
strong V. Sengo, 61 P.2d 1188, 17 
Cal.App.2d 300—Jennings v. Day, 
46 P.2d 193, 7 Cal.App.2d 655— 

Smyth V. Harris & Devine, 38 P.2d 
862, 3 Cal.App.2d 194—Fischer v. 
Davis Standard Bread Co., 24 P. 
2d 638, 134 Cal.App, 1—Gregg v. 
Manufacturers' Bldg. Corporation, 
23 P.2d 1014, 134 Cal.App. 147— 
Gayton v. Pacific Fruit Express 
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plaintiff is not required in making out his case to | prove affirmatively that he exercised due care and 


Co., 15 P.2d 217, 127 Cal.App. 20— 
Jones V. Hedges, 12 P.2d 111, 123 
Cal.App. 742—Demers v. Suther¬ 
land, 4 P.2d 187. 117 Cal.App. 480 
—Hauskins v. Buck Co., 20S P. 
137, 113 Cal.App. 176—Couchman v. 
Snelling. 205 P. 845, 111 Cal.App. 
102—Sommer v. Bank of Italy Nat. 
Trust & Savings Ass’n, 293 P. 98, 
109 Cal..\pp. 370—Lim Ben v. Pa¬ 
cific Gas & Electric Co., 2S1 P. 634, 
101 Cal.App. 174—Daniel v. Asbill, 
276 P. 149, 97 Cal.App. 731—Girard 
V. Irvine, 275 P. 840, 97 Cal.App. 
377—Vaca v. Southern Pac. Co., 
267 P. 346, 91 Cal.App. 470—Davis 
V. Tanner, 262 P. 1106, 88 Cal.App. 
67. 

Conn.—Malone v. Santora, 64 A.2d 
51, 135 Conn. 286—Baraglia v. Bril- 
hart, 60 A.2d 504, 134 Conn. 690— 
Chase v. Fitzgerald, 45 A.2d 789, 
132 Conn. 461—LeBlanc v. Grillo, 
28 A.2d 127, 129 Conn. 378—Yase- 
vac V. New Haven & S. L. Ry. Co., 
9 A.2d 278, 126 Conn. 27. 

Del.—Willis v. Schlagenhauf, 188 A. 
700, 8 W.W.Harr. 96. 

D.C.—Gittleson v. Robinson, Hun. 
App., 61 A.2d 635—Ward v. S. 
Kann & Sons Co., Mun.App., 47 A. 
2d 785. 

Fla.—C. W. Zaring & Co. v. Dennis, 
19 So.2d 701. 155 Fla. 150—White 
V. Hughes. 190 So. 446, 139 Fla. 54 
—Shayne v. Saunders, 176 So. 495, 
129 Fla. 355—L. B. McLeod Const. 
Co. V. Cooper, 134 So. 224, lOl Fla. 
441. 

Ga.—^Western & Atlantic R. R. t. 
Mathis, 10 S.E.2d 457, 63 Ga.App. 
172—Pollard v. Cartwright, 4 S. 
E.2d 693, 60 Ga.App. 630—McFar¬ 
land V. City of McCaysville, 148 
S.E. 421, 39 Ga.App. 739. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383. 68 Idaho 
205—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Kan.—Shirack v. Gage, 204 P-2d 587, 
166 Kan. 719—^Atherton w. Good¬ 
win, ISO P.2d 296, 163 Kan. 22— 
Leabo v. Willett, 175 P.2d 109, 162 
Kan. 236—Horton v. Atchison, T. & 
S. F. Ry. Co., 168 P.2d 928. 161 
Kan. 403. 

Ky.—Owen Motor Freight Lines V- 
Russell's Adm'r, 86 S.W.2d 70S, 260 
Ky. 795—Great Atlantic & Pacific 
Tea Co. v. Biseman, 81 S.W.2d 900, 
259 Ky. 103. 

La.—Gaiennie v. Cooperative Produce 
Co., 199 So. 377, 196 La. 417— 
French v. T. S. C. Motor Freight 
Lines, App., 39 So.2d 363—Davis 
y, Surebest Bakery, App., 38 So.2d 
624—Murry v. Salley, App., 35 So. 
2d 820—Frost v. Anderson, App., 15 
So.2d 91—Hamburg v. Standard Oil 
Co. of Louisiana, App., 199 So. 411 
—Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717—Whit- 
±ingtoii V, Western Union Tele¬ 


graph Co., App., 193 So. 498—Ptgg 
V. Toye Bros. Yellow Cab Co., App., 
167 So. 896—^Alengi v. Hartford Ac¬ 
cident & Indemnity Co., 167 So. 130 
—Saks V, Eichel, App., 167 So. 464 
—Pettaveay v, K. C. S. Drug Co., 
App., 166 P. 902—Elbert v. Cres- 
well Street Pharmacy, App., ICI So. 
42—Rigby v. >?Etna Casualty & 
Surety Co.. App., l5l So. 119—Long 
V. White, App., 149 So. 133—IMere- 
dith V. Kidd, App., 147 So. 5:]9— 
Loewenberg- v. Fidelity Union Cas¬ 
ualty Co., App., 147 So. 81—Hamil¬ 
ton V. Lee, App., 144 So. 249— 
Monkhouse v. Johns, App., 142 So. 
347—E. B. Norman & Co. v. Mul-| 
hearn, 138 So. 211, IS La.App. 253 
—Chanson v. Morgan’s Louisiana 
& T. R. & S. S. Co., 136 So. 647, 18 | 
La.App. 602—^Norton v. Louisiana 
Ice & Utilities, 135 So. 717, IS La. 
App. 564—Shields v. Succession of 
Hodge, 128 So. 530, 13 La.App. 546 
—Livaudais v. Black, 127 So. 129, 
13 La.App. 345—Lipscomb v. 
Standard Highway Co., 124 So. 156, 
11 La.App. 508. 

Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d 622—Potts v. Arm¬ 
our & Co., 39 A.2d 552, 183 Md. 483 
—Wintrobe v. Hart, 13 A.2d 865, 
178 Md. 289—Sheriff Motor Co. v. 
State, for Use of Parker, 179 A. 
608, 169 Md. 79—Corpus Juris cit¬ 
ed in Potomac Edison Co. v. State, 
for Use of Hoffman, 177 A. 163, 169, 
168 Md. 156. 

Mass.—Collins v. Croteau, 77 N.E.2d 
305, 322 Mass. 291—Gregory v. 
Maine Cent. R. Co.. 59 N.B.2d 471, 
317 Mass. '636, 159 A.L.R. 714— 
Adams V. George Lawley & Son 
Corporation, 49 N.E.2d 244. 314 

Mass. 87—^Hanifin v. C & R Const. 
Co., 48 N.E.2d 913, 313 Mass. 651 
—Brown v. Hathaway Bakeries, 
43 N.E.2d 328, 312 Mass. 110— 

Vowles V. Smith, 38 N.E.2d 335, 
310 Mass. 827—Sadak v. Tucker, 
37 N.E.2d 495, 310 Mass. 153— 

Stiles V. Wright, 32 N.E.2d 220, 
308 Mass. 326—Morton v. Dobson, 
30 N.E.2d 231, 307 Mass. 394— 

Murphy v. Smith. 29 N.E.2d 726, 
307 Mass. 64—Skidd v. Quattrochi, 
23 N.E.2d 1009, 304 Mass. 438— 

Smith V. Brown, 19 N.E.2d 732, 302 
Mass. 432—^Rudomen v. Green, 13 
N.E.2d 416, 299 Mass. 485—Elfman 
V. Kronenberg, 13 N.E.2d 406, 299 
Mass. 492—Engel v. Boston Ice 
Co., 4 N.E.2d 455, 295 Mass. 428— 
McCarthy v. Great Atlantic & Pa¬ 
cific Tea Co., 198 N,E. 757, 292 
Mass. 526—Thibeault v. Poole, 186 
N.E. 632, 283 Mass. 480—^Denny v. 
River bank Court Hotel Co., 184 N. 
E. 452, 282 Mass. 176—^Kirby v. 
Keating, 171 N.E. 671, 27l Mass. 
390—O’Connell v. McKeown, 170 
N.E. 402, 270 Mass. 432. 

Minn.—^Anderson v. Johnson, 294 N. 
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W. 224, 20S Minn. 373—Oxl>orough 
V- Murphy Truuf-'fer & Su>rnge Co., 
260 KW. 305, 194 xMInn. 335—Gor¬ 
don V. Freeman, 258 N.V/, 19, 193 
Minn. 97—Usher v. Eckhardt, 222 
N.W. 924, 176 IMinn. 210. 

Miss,—Thompson v. Mississippi 

Cent. R. Co., 1C6 So. 353, 175 Miss. 
547. 

Mo.—Rentfrow v. Thompson, 156 S. 
W.2d 700, 348 Mo. 070—Rucker v. 
Alton R. Co., 123 S.W-2d 24, 343 
Mo. 929—Pearrow v. Thompson, 
121 S.W.2d 811, 343 Mo. 490—Bleil 
V. Kansas City, 70 S.W.2d 913— 
Thompson v. St. Louis-San Fran¬ 
cisco Ry. Co., 69 S.W.2d 936, 334 
Mo. 95S—Szuch v, Ni Sun Lines, 58 
S.W.2d 471, 332 Mo. 469—Barr v. 
Missouri Pac. R. Co., 37 S,W.2d 
927—Clark v. Atchison & Eastern 
Bridge Co„ 24 S.W.2d 143, 324 Mo. 
544—Clay v. Missouri Pac. R. Co., 

5 S.W.2d 409—Nolan v. Joplin 
Transfer & Storage Co., 203 S.W.2d 
740, 239 Mo.App. 915—Clader v. 
City of Neosho, App., 198 S.W.2d 
523—Cameron v. Small, App., 175 

S. W.2d 177. affirmed, Sup., 182 B. 

I W,2d 565—Lottes v. Pessina, App., 

174 S.W.2d 893—O’Hare v. Justin 

T. Flint Laundry & Dry Cleaning 
Co., App., 170 S.W.2d 95—Wagner 
V. Webb City, App., 168 S.W.2d 696 
—Reece v. Jefferson Transp. Co., 
App., 160 S.W.2d 789—Dove v. At¬ 
chison, T. & S. F. Ry. Co., App., 140 
S.W.2d 715—Dirickson v. Thomp¬ 
son, App., 120 S.W.2d 198—Manar 
V. Taetz, App., 109 S.W.2d 721— 
Peck V. W. F. Williamson Adver¬ 
tising Service in St. Louis, App., 68 
S.W.2d 847—Jones v. Southwest 
Pump & Machinery Co., 60 S.W.2d 
754, 227 Mo.App. 990—Shannon v. 
Unsell, App., 51 S.W.2d 1038— 
Sanford v. Gideon-Anderson Co., 
App., 31 S.W.2d 580—Komor v. Lib¬ 
erty Foundry Co., App., 300 S.W. 
1028. 

Mont.—Toole v. Paurine Parisian 
Dye House, 39 P.2d 965, 98 Mont. 
191—Gohn V. Butte Hotel Co., 295 
P. 262, 88 Mont. 599. 

Neb.—Spaulding v. Howard, 27 N.W. 
2d 832, 148 Neb. 496—Pinches v. 
Village of Dickens, 254 N.W. 877, 
127 Neb. 239—Schrage v. Miller, 
242 N.W. 649, 123 Neb. 266—Tern- 
pel V. Proffitt, 240 N.W. 285, 122 
Neb. 249. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son, 114 P.2d 1094, 61 Nev. 22. 

N.H.—Clark v. Boston & Maine R. 
R., 182 A. 175, 87 N.H. 434—Rich¬ 
ards V. Richards, 166 A. 823, 86 N. 
H. 273—Morrison v. Boston & M, 
R. R., 164 A. 553, 86 N.H. 176— 
Colby V. Treisman Bros., 153 A. 
469, 85 N.H. 19. 

N.J.—Falicki v. Camden County 

Beverage Co., 37 A, 2d 858, 131 N. 
J.Law 690—Byer v. H. R. Ritter 
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diligence or to disprove, in tlie first instance, negli- I gence or want of ordinary care on his part.^l 


Trucking Co., 35 A.2d 633, 131 K". 
XI>aw 199—Lumley v. %Yest Jer¬ 
sey & Seashore R. Co., 191 A. 792, 
ll3 N.J.Law 140—Heinsmann v. 
Kumpf, 153 A. 370, 9 N.J.Misc. 265 
—jVIorrison v. Berger, 149 A. 33S, 8 
N'.XMisc. 218—Markowski v. Pub¬ 
lic Service Ry. Co., 143 A. 740, 6 
KT.XMisc. 1104. 

KM.—Olguin V. Thygesen, 143 P.2d 
585, 47 X.M. 377—Corpus Juris cit¬ 
ed in Pettes v. Jones, 66 P.2d 967, 
977, 41 K.M. 167—Hogsett v. Han¬ 
na, 63 P.2d 540, 41 N.M. 22. 

K.T.—Sapone v. New York Cent. & 
H. R. R. Co., 225 N.T.S. 211, 130 
Misc. 755, applying Quebec law. 

—^Winfield v. Smith, 53 S.E.2d 
251, 230 N.C. 392—^Wall v. Bain, 23 
S.E.2d 330, 222 N.C. 375—Godwin 
V. Atlantic Coast Line R. Co., 17 
S.E.2d 137, 220 N.C. 281—Hampton 
V. Hawkins, 13 S,E.2d 227, 219 N. 

C. 205—Templeton v. Kelley, 2 S. 

E.2d 696, 215 N.C. 577—Sebastian 
V. Horton Motor Lines, 197 S.E. 
539. 213 N.C. 770—Ferguson v. 

City of Asheville, 197 S.E. 146, 213 
N.C. 569—Hamilton v. Southern 
Ry. Co., 158 S.E. 75, 200 N.C. 543, 
certiorari denied Southern Ry. Co. 
V. Hamilton, 52 S.Ct. 19, 284 U.S. 
636, 76 L.Ed. 641—Scott v. West¬ 
ern Union Telegraph Co., 153 S.E. 
413, 198 N.C. 795. 

N.D.—Fagerlund v. Jensen, 24 N.W. 
2d 816, 74 N.D. 766—Ignatowitch v. 
McLaughlin, 262 N.W. 352, 66 N. 

D. 132. 

Ohio.—^Valencic v. Akron & B. B. R. 
Co., 13 N.E.2d 240, 133 Ohio St. 
287—^Palmer v. Roof, 82 N.E.2d 
748, 84 Ohio App. 120—Rider v. 
Gellenbeck, 48 N.E.2d 888, 71 Ohio 
App. 457—Bickley v. Sears, Roe¬ 
buck & Co., 23 N.E.2d 505, 62 Ohio 
App. 180—Sharp v. Bussell, 174 N. 

E. 617, 37 Ohio App. 306—Tudor 
Boiler Mfg. Co. v. Teeken, 169 N. 
E. 704, 33 Ohio App. 512—Cincin¬ 
nati St. Ry. Co. V. Adams, 169 N.E. 
480, 33 Ohio App. 311. 

Okl. — ^Kum V. Thompson, 105 P.2d 
422, 187 Okl. 664. 

Or.—Flatman v. Lulay Bros. Lumber 
Co., 1»54 P-2d 535, 175 Or. 495—Cor¬ 
pus Juris cited in Landis v. Wick, 
57 P.2d 759, 766. 154 Or. 199, re¬ 
hearing denied 59 P.2d 403, 154 Or. 
199—Simmons v. Friede Inv. Co., 
266 P. 910, 125 Or. 300. 

Pa.—G-rimes v. Yellow Cab Co., 25 
A.2d 294, 344 Pa. 298—Giannone 
V. Reale, 3 A.2d 331, 333 Pa. 21— 
Adams v. Gardiner, 160 A. 589, 306 
Pa. 576—^Robinson v. Ondack, 29 
A.2d 366, 151 Pa-Super. 45—Com¬ 
monwealth V. Lundberg, 50 Pa.Dist. 
& Co. 221—^Lane v. Rodgers, Com. 
PI., 31 Del.Co. 223—Tissue v. Cas¬ 
sidy, Com.PL, 10 Fay.L.J. 27—^Non- 
nemacher v. Seagreaves, Com.Pl., 
23 Leh.L.J. 30—O’Shaughnesy v. 


Kunsman, Com.Pl., '28 North.Co. 
150. 

S.D.—Alendal v. Madsen, 275 N.W. 
352, 65 S.D. 304. 

Tenn.—Taylor v. Robertson, 12 Tenn. 
App. 320—Mf^mphis St. Ry. Co. v. 
A3"cock, 11 Ttmn.App. 260. 

Tex.—Le Master v. Fort Worth 
Transit Co., 160 S.W.2d 224, 138 
Tex. 512—Jordan v. Morten Inv. 
Co., 90 S.W.2d 241, 127 Tex. 37p- 
Montgomery Ward & Co. v. New¬ 
man, Civ.App., 181 S.W.2d 613— 
Texas & N. O- R. Co. v. Blake, Civ. 
App., 17i5 S.W.2d 683, error refused 
—Lackey v. Moffett, Civ.App., 172 
S.W.2d 715—Burlington-Rock Is¬ 
land R. Co. V. Ellison, Civ.App., 159 
S.W.2d 569, affirmed 167 S.W.2d 
723, 140 Tex. 353—Hicks v. Brown, 
Civ.App., 128 S.W.2d 884, modified 
on other grounds 151 S.W.2d 790, 
136 Tex. 399—^Desdemona Gasoline 
Co. of Texas v. Garrett, Civ.App., 
90 S.W.2d 636, error dismissed— 
Jordan v. City of Lubbock, Civ. 
App., 88 S.W.2d 850, error dismiss¬ 
ed—^Northcutt v. Magnolia Petro¬ 
leum Co-, Civ.App., 90 S.W.2d 632, 
error refused—Beverly v. Siegel, 
Civ.App., 51 S.W.2d 743—Jacobe v. 
Goings, Civ.App., 3 S.W.2d 635. 

Utah.—Miller v. -Southern Pac. Co., 
21 P.2d 865, 8'2 Utah 46, certiorari 
denied 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 

Va.—^Hague v. Valentine, 28 S.B.2d 
720, 182 Va. 256—^Acme Markets v. 
Remschel, 24 S.E.2d 430, 181 Va. 
171—Russell V. Kelly, 23 S.E.2d 
124, ISO Va. 304—Selfe v. Fuller, 
18 S.E.2d ’254, 179 Va. 30—Ferguson 
V. Virginia Tractor Co., 197 S.E, 
438, 170 Va. 486—Yonker v. Wil¬ 
liams. 192 S.E. 753, 169 Va. 294— 
Moore v, Soott, 169 S.E. 902, 160 
Va. 610—^U-Run-It Co. v. Merry- 
man, 153 S.E. 664, 154 Va. 467. 

Wash.—^Eiben v. Widsteen, 198 P.2d 
667—Atkins v. Churchill, 194 P.2d 
364, 30 Wash. 8i59—Davis v. 

Browne, 147 P.2d 263, 20 Wash.2d 
219—Richardson v. Pacific Power 
& Light Co., 118 P.2d 985, 11 Wash. 
2d 288—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666—Hadley v. 
Simpson, 115 P.2d 675, 9 Wash.2d 
541—Davis v. Riegel, 44 P.2d 771, 
182 Wash. 1—^Bredemeyer v. John¬ 
son, 36 P.2d 1062, 179 Wash. 225— 
Meath v. Northern Pac. Ry. Co., 
36 P.2d 633, 179 Wash. 177—Smith 
V. City of Seattle, 35 P.2d 27, 178 
Wash. 477—^Reinhart v. Oregon- 
Washington R. & Nav. Co., 24 P.2d 
615, 174 Wash. 320—^Byrne v. Stan¬ 
ford, 292 P. 1014, 159 Wash. 271— 
Taylor v. Kitsap County Transp. 
Co., 290 P. 996, 158 Wash. 404. 

W.Va.—Otte V. Miller, 24 S.E.2d 90, 
125 W.Va 317. 

Wis.—Geier v. Scandrett, 295 N.W. 
704, '236 Wis. 444—Clark v. Chica¬ 
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go, M., St. P. & P. E. Go., 2'.52 N.W. 
685, 214 Wis. 295—^Wilson v. Evan¬ 
gelical Lutheran Church of Ref¬ 
ormation of Milwaukee, 230 N.W. 
708, 202 Wis. 111. 

Wyo.—Merback v. Blanchard, 105 P. 
2d 272, 56 Wyo. Ii52, rehearing de¬ 
nied 109 P.2d 49, '56 Wyo. 286. 

45 C.X p 1171 note 49, p 1175 notes 
60, 63, p 1176 note 68. 

Prior to the statute, plaintiff had 
the burden of proving freedom from 
contributory negligence.—^Colligan v. 
Reilly, 26 A.2d 231, 129 Conn. '26— 
Kilday v. Voltz, 166 A. 754, 117 Conn. 
170—45 C.X p 1182 note 16 [b], [c}, 
[e], [k]. 

In Indiana 

(1) Under the rule prevailing at 
common law, the burden was on 
plaintiff to prove freedom from con¬ 
tributory negligence in all actions 
for damages based on negligence.— 
Standard Brewery v. Musulin, 125 
N.E. 70, 189 Ind. 231—45 C.J. p 1182 
note 16 ta] (l)-(2). 

(2) By statute, the burden of 
proof as to the issue of contributory 
negligence is on defendant in an 
action for personal injuries.—Heiny 

: V. Pennsylvania R. Co., 47 N.E.2d 145, 
221 Ind. 367—Thompson v. Town of 
Ft. Branch, 178 N.E. 440, '204 Ind. 
152, 82 A.L.R. 1413—Indianapolis 

Rys. V. Williams, 59 N.E.2d 586, 115 
Tnd.App. 383—McKinnon v. Parrill, 
38 N.E.2d 1008, 111 Ind.App. 643—Art 
Mosaic & Tile Co. v. St. Clair, 13 N. 
E.2d 317, 106 Ind.App. 423—Dunbar 
V. Demaree, 2 N.E.2d 1003, 10'2 Ind. 
App. 585—Pumphrey v. Tannehill, 1 
N.E.2d 301, 102 Ind.App. 113—^Duncan 
V. Griffith, 175 N.E. 675, 92 Ind.App. 
387—Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137—45 C.J. p 1176 note 
68 [a], [c], [d]. 

(3) However, this statute does not 
change the rule in actions to recov¬ 
er damages for injury to personal 
property and in such actions the rule 
that plaintiff has the burden of prov¬ 
ing his freedom from contributory 
negligence which existed before the 
statute is still in force. 

U.S.—Shuttle worth v. Crown Can Co., 
C.C.A.Ind., 165 F.2d 974. 

Ind.—^Keltner v. Patton, 185 N.E. 270, 
204 Ind. 650—Bodner v. La Fleur, 
161 N.E. 696, 87 Ind.App. 291— 
Moorman Mfg. Co. v. Barker, 40 N. 
E.2d 348. 110 Ind.App. 64-8—43 C. 
X p 1182 note 16 [a] (3), ('5), 

( 6 ). 

41. U.S.—Swett V. Givner, D.C.Ill., 

5 F.Supp. 739. 

Fla.—Schwartz v. Priest, 14 So.2d 
845, 153 Fla. 458—White v. Hughes, 
190 So. 446, 139 Fla. 54. 

Mass.—^Dirsa v. Hamilton, 182 N.E. 

844, 280 Mass. 482. 

Mo.—^Perringer v. Lynn Food Co., 



65 C.J.S. 


NEGLIGENCE 


§ 210 


Where there is an absence of all evidence on the 
question of contributory neg-Iigence, the finding on 
that issue must be for plaintiff.'^^ been held 

that the fact that plaintiff invokes the last clear 
chance doctrine does not operate to place on plain¬ 
tiff the burden of proving his freedom from fault'^^ 
or relieve defendant from the burden of proving the 
contributory negligence of plaintiff when relied on 
as a defense.'^^ 

A defendant relying on the defense of contribu¬ 
tory negligence must show affirmatively not only 
that plaintiff was guilty of negligence, but that such 
negligence directly contributed to, or was the proxi¬ 
mate cause of, the injury complained of.ts 


Knowledge of a defect or danger as evidencing 
contributory negligence must be shown by defend¬ 
ant.'*® 

Absence of contributory negligence as part of 
plaintiff's case. In a minority of jurisdictions, in 
all actions to recover damages for injuries alleged 
to have been caused by the negligence of defendant, 
the burden is on plaintiff to establish as an affirma¬ 
tive fact and as a necessary part of his case not only 
the negligence of defendant, but that at the time of 
the accident plaintiff, or the person killed or injured, 
was in the exercise of due care and caution or was 
not guilty of negligence^’^ and that such negligence, 
if it existed, was not a proximate cause of the in- 


App., 148 S.W.2d 601—Teck v. 
Adams, App., 61 S.W.2d 228. 

X.H.—Clark v. Temple, 164 A. 763, 
86 N.H. 170—Burelle v. Pienkofski, 

148 A. 24, 84 N.H. 200. 

N.J.—^Ackerley v. Pennsylvania R- 
Co., 32 A.2d 449, 130 N.J.Law 292. 
Ohio.—Cincinnati St. Ry. Co. v. 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

Pa.—Grimes v. Yellow Cab Co., 2^ A. 
2d 294, 344 Pa. '298—Goldberg- v. 
Philadelphia Rapid Transit Co., 

149 A, 104, 299 Pa. ‘79—Kessler v. 
Philadelphia Rapid Transit Co., 163 
A, 393, 107 PaSuper. 143—Mahmde 
V. Readi '.g: Co., Com.Pl., 7 Sch.Reff. 
33. 

Tenn.—Highland Coal & Lumber Co. 

V. Cravens, 8 Tenn.App. 419. 

Wash.—Geer v. Gellerman, 4 P.2d 

641, 165 Wash. 10. 

4r5 C.J, p 1173 note 50. 

42. Ind.—^Evansville, etc., R. Co. v. 
Bemdt, 88 N.E. 012, 172 Ind. 697. 

45 C,J- p 1154 note 52. 

43. N.C.—^Lea v. Southern Public 
Utilities Co., 101 S.E. 19, 178 N. 
C. 509. 

44. N.C.—Lea v. Southern Public 
Utilities Co., supra. 

45. U.S.—Callaway v. Moseley, C.C. 
A.AIa., 131 P.2d 414. 

Cal.—Dennis v. Gonzales, App., 205 
P.2d. 55—^Friedman v. Pacific Out¬ 
door Advertising Co., 170 P,2d 67, 
74 Cal. App. 2d 946—Jennings v. 
Day, 46 P.'2d 193, 7 Cal.App.2d 555. 
Idaho.—Baldwin v. Ewing, 204 P.2d 
430—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 

La.—Gaiennie v. Cooperative Produce 
Co., 199 So. 377, 196 La. 417, an¬ 
swers to certified questions con¬ 
formed to, App., 199 So. 610. 

Md.—Bennett v. Westfall, 46 A.2d 
358, 186 Md. 148. 

Neb.—McCulley v. Anderson, 227 N. 

W. 321, 119 Neb. 105. 

Tex.—^Montgomery Ward & Co. v. 

Newman, Civ.App., 181 S.W.2d 613. 
W.Va.—Otte V. Miller, 24 S.K2d 20, 
125 W.Va. 317. 

45 C.J. p 1174 note 67. 


46, U.S.—^Khiaresborough v. Belcher 
Silver Min. Co., C.C.Nev., 14 F.Cas. 
No.7,874, 3 Sawy. 446. 

S.C.—Donahue v. Enterprise R. Co., 
11 S.E. 95. 32 S.C. 299, 17 Am.S.R. 
854. 

47. U.S.—Consumers Power Co. v. 
Nash, C.C.A.Mich., 164 F.2d 657— 
Port Dodge Hotel Co. of Fort 
Dodge V. Bartelt, C.C.A.Iowa, 119 
F.2d 253—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149—Mc¬ 
Nally V. Zeller Marine Corp., D.C. 
N.Y., 77 F.Supp. 985—Van Wie v. 
U. S., D.aiowa, 77 F.Supp. 22— 
Kapp V. E. I. Du Pont De Nemours, 
D.C.Mich., 57 F.Supp. 32. 

Ill.—^Ames V. Terminal R. Ass’n of 
St. Louis, 75 N.E.2d 42, 332 Ill.App. 
187—Bell v. McMullen, 63 N.E.2d 
623, 327 Ill.App. 12—Marshall v. 
Cummings, 56 N,E.2d 488, 323 Ill. 
App. 6»50—Wesbrock v. Colby, Inc., 
43 N.E.2d 405, 31t5 Ill.App. 494— 
Miller v. Russell, 23 N.E.2d 775, 
302 Ill.App. 165—^Urban v. Pere 
Marquette R. Co., 266 Ill.App, 152 
—Segal V. Chicago City Ry. Co., 
256 Ill.App. 569, motion denied 171 
N.E. 922, 339 Ill. 635—Foreman 
Trust & Savings Bank v. Chicago 
Rapid Transit Co., '252 Ill.App. 151 
—Morgan v. Rockford, B. & J. Ry. 
Co., 251 IlLApp. 127. 

Iowa.—Miller v. Mathis, 8 N.W-2d 
744, 233 Iowa 221—In re Held’s Es¬ 
tate, 300 N.W. 699. 231 Iowa 85— 
Spooner v. Wisecup, 288 N.W. 894, 
227 Iowa 768— T>enny v. Augustine, 
275 N.W. 117, 223 Iowa 1202—Hat¬ 
field V. White Line Motor Freight 
Co., 272 N.W. 99, 223 Iowa 7—Hed- 
berg V. Lester, 270 N.W. 447, 222 
Iowa 1025—Kehm v. Dilts, 270 N. 
W. 388, 222 Iowa 826—Walker v. 
Roosevelt Hotel Co., 241 N.W. 484, 
214 Iowa 1150—Smith v. City of 
Hamburg, 237 N.W. 330, 212 Iowa 
1022—^Aita v. John Beno Co., 222 
N.W. 386, 206 Iowa 1361, $1 A.L.R. 
SSL 

Me.—^Metrinko v. Witherell, 188 A. 
213, 134 Me. 483—Chaput v. Lus- 
sier, 165 A. 573, 132 Me. 48—White 
T. Michaud, 1‘59 A. 670, 131 Me. 124. 
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Mich.—Batchelor v. Famous Cleaners 
& Dyers, 17 N.W.2d 787, 310 Mich. 
654—Baker v. Costello, 2 N.W.2d 
881, 300 Mich. 686—Grummel v. 
Decker, 292 N.W. 562, 294 Mich. 71 
—Pulford V. Mouw, 272 N.W. 713, 
279 Mich. 376. 

N.Y.—Fitzpatrick v. International 
Ry. Co., 169 N.E. 112, '252 N.Y. 127, 
68 A.L,R. 801—Regan v. Eight 
Twenty Fifth Corporation, 23 N.Y. 
S.2d 217, 260 App.Div. 583, reversed 
38 N.B.2d 489, 787 N.Y. 179—Mc- 
Loughlin v. Bonpark Realty Cor¬ 
poration, 23 N.Y.S.2d 156, 260 App. 
Div. 471—^Walheim v. City of Ba¬ 
tavia, 12 N.Y.S.2d 228, 257 App.Div. 
904—^De Nisi v. J. Krugman Co., 
10 N.Y.S.2d 681, 256 App.Div. 567, 
reargument denied 12 N.Y.Sv2d 353, 
256 App.Div. 1068, affirmed 24 N.E. 
2d 497, 281 N.Y. 851, motion denied 
25 N.E.2d 395, 282 N.Y. 621—Dren- 
nen v. Dansville & Mt. Morris R. 
Co.. 292 N.Y.S. 91, 249 App.Div. 
252, affirmed 12 N.E.2d 170, 276 
N.Y. 485—^Wright v. Palmison, 260 
N.Y.S. 812, 237 App.Div. 22—Pot- 
ruch V. Lehigh Valley R. Co-, 256 
N.Y.S. 232, 23i5 App.Div. 22—Lap- 
pin V. National Container Corpora¬ 
tion, 37 N.Y.S.2d 800, 179 Misc. 109 
—^Areson v. Majek, 65 N.Y.S.2d 474 
—Grubman v. City of New York, 
27 N.Y.S.2d 757. 

Or.— Corpus Juris cited in Landis v. 
Wick, 57 P.2d 759, 766, 154 Or, 199, 
rehearing denied 59 P.2d 403, 154 
Or. 199, applying New York law. 
R.I.—Silvia v. Caizz, '7 A 2d 704, 63 
R.I. 172. 

Vt.—Wright V. Godin, 182 A. 189, 108 
Vt. 23—Rush V. Cody, 178 A. 891, 
107 Vt. 326. 

45 C.J. p 1182 note 16. 

Basis of xuls 

Necessity for such proof arises out 
of no rule of practice or procedure 
but from obligation imposed on every 
plaintifC to establish every fact es¬ 
sential to make out his cause of ac¬ 
tion.—Fort Dodge Hotel Co. of Fort 
Dodge V. Bartelt, C.C.A-Iowa, 119 F. 
2d 253—45 <XJ. p 1183 note 68 [f]. 



§ 210 

jiiry.‘*S Where this view is adhered to, it usually 
applies, although the injured person has died,^^ but, 
in some of these jurisdictions, by reason of statute, 
the burden is on the defendant to prove the contrib¬ 
utory negligence of deceased.^^^ 

Absence of knowledge of a defect or danger as 
evidencing the absence of contributory negligence 
must be shown by plaintiff.^^ 

Shifting of burden of proof. As in the case of 
the issue of defendant’s negligence, the burden of 
sustaining the affirmative of the issue of contribu¬ 
tory negligence does not shift during the progress 
of the trial but remains until the end on the party 
alleging the facts constituting the issue.^^ Accord¬ 
ingly, where the burden of proving contributory 
negligence is on plaintiff as part of his case, it rests 
on him throughout the trial and never shifts to de- 
fendant.53 Similarly, where the burden of proving 
contributory negligence as an affirmative defense 
is on defendant, the burden of proving that issue 
does not shift.^^ 

Assumption of risk. As a general rule assump¬ 
tion of risk is an affirmative defense as to which de¬ 
fendant has the burden of proof, ^nd the same 
is true as to the defense of incurred risk.^® 

§ 211. - As Affected by Pleadings 

The rule as to burden of proof on the issue of con¬ 
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tributory negligence Is not affected by who pleads the 
issue. 

In jurisdictions where, as discussed supra § 210, 
defendant normally has the burden of proof on the 
issue of contributory negligence, the fact that plain¬ 
tiff pleads that he was exercising due care does not 
change the burden of proof as to contributory neg- 
ligence^^ even though defendant has traversed the 
allegation.^^ Similarly, in jurisdictions where the 
burden is normally on plaintiff to establish his free¬ 
dom from contributory negligence, the fact that 
plaintiff fails to plead due care and that defendant 
pleads contributory negligence by way of defense 
does not shift the burden of proving such fact on 
defendant, but plaintiff still has the onus of estab¬ 
lishing his own freedom from fault and the 
rule is the same where plaintiff has properly al¬ 
leged his freedom from fault and defendant unnec¬ 
essarily pleaded that plaintiff was guilty of contrib¬ 
utory negligence.^® 

It is sometimes stated, in the jurisdictions 
where contributory negligence is regarded as an 
affirmative defense, that the burden of proving 
the defense of contributory negligence is on de¬ 
fendant unless, or except where, such negligence 
appears from the facts alleged in plaintiff’s own 
pleading.®^ Accordingly it has been held that. 


NJBJGLIGENCE 


In, action for neg'lig'ence and for 
breach, of warranty, burden of estab¬ 
lishing contributory negligence was 
held to rest on defendant.—Treacy v. 
F. W. Woolworth Co., 292 N.T.S. 767, 
249 App.Div. 864. 

4S, Iowa.—^Williams v. Kearney, 278 
N.W. 188, 224 Iowa 1006. 

Me,—Banks v. Adams, 195 A. 206, 
135 Me. 270. 

Vt.—Steele v. Fuller, 158 A. 666, 104 
Vt 303. 

45 C,J. p 1182 note 16. 

49. III.—^Ripke v. Bernstein, 76 N.E. 

2d 352, 332 Ill.App. 658. 

Iowa.—Wimer v. M. & M. Star Bot¬ 
tling Co., 264 N.W. 262, 221 Iowa 
120 . 

Mich.—Slingerland v. Snell, 278 K.W. 
672, 283 Mich. 524. 

N.Y.—^Hansen v. City of New York, 
80 N.Y.S.2d 249, 274 App.Div. 196, 
affirmed 85 N.E.2d 905, ‘299 N.Y. 
136. 

45 C.J. p 1182 note 16 [il. 

Burden of proof as to contributory 
negligence in wrongful death ac¬ 
tion see Death § 80 h (2). 

Death pending action for personal 
injnrles 

Action for personal injuries pros¬ 
ecuted by pei^onal representative 
after death of injured person from 
causes unrelated to such injuries was 
not a wrongful death action, and bur¬ 


den of proving injured person’s free¬ 
dom from contributory negligence re¬ 
mained on plaintiff.—Hansen v. City 
of New York, supra. 

50. Me.—Metrinko v. Witherell, 188 
A. 213, 134 Me. 483—^Dougherty v. 
Maine Cent. R. Co., 132 A. 209, 125 
Me. 160. 

45 C.J. p 1176 note 69, 

51. Ill.—Chicago, etc., R. Co. v. 
Heerey, 68 N.E. 74, 203 Ill. 492. 

52. Neb.—^Rapp v, Sarpy County, 98 
N.W. 1042, 102 N.W. 242, 71 Neb. 
382. 

53. Iowa.—Corpus Juris cited in 
Schelldorf v. Cherry, 264 N.W. 54, 
56, 220 Iowa 1101. 

Neb.—^Robison v. Union Transfer 
Co., 4 N.W.2d 558, 141 Neb. 574, ap¬ 
plying Iowa law. 

45 C.J. p 1170 note 38. 

54. U.S.—Central Surety & Insur¬ 
ance Corporation v. Murphy, C.C. 
A.Kan., 103 F.2d 117. 

Conn.—Chase v. Fitzgerald, 45 A.2d 
'789, 132 Conn. 461, 163 A.L.R. 247. 
Idaho.—Tendoy V. West, 9 P.2d 1026, 
51 Idaho 679. . , 

Ind.—Harris v. Pittsburgh, etc., R. 

Co.. 70 N.E. 407, 32 Ind.App. 600. 
Neb.—Spaulding v. Howard, 27 N.W. 

2d 832, 148 Neb. 496. 

Ohio.—^Valencic v. Akron & B. B. R. 
Co.. 13 N.E.2d ‘240, 133 Ohio St. j 

287. . I 


Tenn.—^Memphis St. Ry. Co. v. Ay- 
cock, 11 Tenn.App. 260. 

55. Cal.—Friedman v. Pacific Out¬ 
door Advertising Co., 170 P.2d 67, 
74 Cal.App.2d 946. 

Conn.—Freedman v. Hurwitz, 164 A. 

647, 116 Conn. 283. 

Ind.—^Ridgway v. Yenny, 57 N.E.2d 
581, 223 Ind. 16. 

Iowa.—Jackson v. Chicago, M., St. F. 
& P. R. Co., 30 N.W.2d 97, 238 Iowa 
1253. 

Mass.—^Engel v. Boston Ice Co., 4 N. 

E.2d 465, 295 Mass. 428. 

Wash.—^Eiban v. Widsteen, 198 P. 
'2d 667. 

56. Ind.—^Pittsburgh, etc., R. Co. v. 
Hoffman, 107 N.E. 315, 57 Ind.App. 
431. 

57. Ga—Western & Atlantic R. R. 
V. Mathis, 10 S.E.2d 457, 63 Ga. 
App. 172. 

45 C.J. p 1177 note 81. 

58. Ky.—Bevis v. Vanceburg Tel. 
Co., 113 SW. 811, 132 Ky. 385. 

59. Iowa.—Cahill v. Illinois Cent. R. 
Co., 115 N.W. 216, 137 Iowa 677. 

45 C.J. p 1184 note 24. 

60. Iowa.—^Hawes v. Burlington, 
etc., R. Co., 20 N.W. 717, 64 Iowa 
315. 

61. Cal.—Gleason v. Fire Protection 
Engineering Co., 16 P.2d 760, 127 
Cal.App. 754. 
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§ 212 


if contributory negligence appears in the presenta¬ 
tion of plaintiff’s case, it devolves on plaintiff, in 
order to maintain the action, to explain away and 
remove the inference created by his pleading.®- 
However, this does not vary the operation of the 
general rule that, where contributory negligence is 
relied on as an affirmative defense, the burden of 
proving the issue is on defendant.®^ 

§ 212. - As Affected by Plaintiff’s Evi¬ 

dence 

It is frequently.stated In jurisdictions where contribu¬ 
tory negligence is an affirmative defense that the burden 
of proof as to contributory negligence is on the defendant 
unless, or except where, such negligence appears from the 
plaintiff's evidence. 

It is frequently stated and made part of the rule 
governing the onus of proving contributory neg¬ 
ligence in jurisdictions where contributory negli¬ 
gence is an affirmative defense that the burden of 
proving this defense is on defendant unless, or ex¬ 
cept where, the fact of such negligence appears 
from plaintiff’s own evidence.®^ This qualification 
of the general rule, as applied in some cases, is ap¬ 


parently but a recognition of the general principle, 
discussed supra § 130, that the existence of contrib¬ 
utory negligence on the part of a plaintiff, irrespec¬ 
tive of where the burden of proof or pleading rests, 
or how it is established, bars his recovery, so that 
defendant is not obligated to discharge or is re¬ 
lieved of the burden of proving contributory neg¬ 
ligence if the existence of such negligence is estab¬ 
lished by plaintiff’s own evidence,®® and in such 
case plaintiff may not recover although defendant 
introduces no evidence of contributory negligence.®® 
In other words, as defendant may not be called on 
to prove his defense until plaintiff has established 
a prima facie case, the burden of proving contribu¬ 
tory negligence is on defendant only in the event 
that plaintiff has established a prima facie case of 
defendant’s negligence without disclosing contribu¬ 
tory negligence on his own part.®*^ The rule is 
sometimes negatively stated that plaintiff has the 
burden of making out a case free from contributory 
negligence.®® 

While it is sometimes loosely stated that the rule 
under consideration operates to shift the burden of 


Wash.—Emanuel v. Wise, 118 P.2d 
969, 11 Wash.2d 198—Hynek v. City 
of Seattle, 111 P.2d 247, 7 Wash.2d 
386. 

45 C.J. p 1176 note 74, p 1174 note 54. 

Complaint lield not to sIlow contrib¬ 
utory neffligrence 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 CaJ.App.2d 529. 

62. Tex.—Gulf, etc., R. Co. v. Shie- 
der, 30 S.W. 902, 88 Tex, 152, 28 L.. 
R.A. 538. 

46 C.J. p 1176 note 78. 

63. Ohio.—Dory v. Sebald, 15 Ohio 
N.P.,N'.S., 302. 

46 C.J. p 1177 note 80. 

64. XJ.S.—Caldwell v. Sears-Roebuck 
& Co., D.C.Pa., 31 P.Supp. S88. 

Ala.—Pankey v. City of Mobile, 36 
So.2d 497, 250 Ala. 566. 

Ark.—Bates Coal & Mining: Co. v. 
Mannon, 168 S.W.2d 408, 20'5 Ark. 
215—^Liion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397—Al¬ 
britton V. C. M. Ferguson & Son, 
122 S.W.2d 620, 197 Ark. 436. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—Flach v. Pikes, 267 
P- 1079, 204 Cal. 329—Stuart v. 
Dotts, 201 P.2d 820, 89 Cal.App. 
2d 683—Blanton v. Curry, App., 
121 P.2d 125, affirmed and supple¬ 
mented 129 P.2d 1, 20 Cal.2d 793— 
Lowe V. City of San Biego, 47 P.2d 
1083, 8 CaLApp.2d 440—Gleason 

V. Fire Protection Engineering Co., 
16 P.2d 760, 127 Cal.App. 764— 
Elsey V. Domecq, 299 P. 794, 114 
Cal.App. 42. 

66 C.J. S.—62 


Colo.—Denham Theatre v. Beeler, 109 
P.2d 643, 107 Colo. 116. 

Fla.—Peavey v. City of Miami, 1 So. 
2d 614, 146 Fla. 629—White V. 
Hughes, 190 So. 446, 139 Fla. 54 
—City of Jacksonville Beach v. 
Jones, 133 So. 562, 101 Fla, 96, fol¬ 
lowed in City of Jacksonville 
Beach v. Keller, 135 So. 530, 102 
Fla, 273. 

Ky.—Peerless Mfg. Corporation v. 
Davenport, 136 S.W.2d 779, 281 Ky. 
654. 

Mo.—Corpus Juris cited in Peoples 
Finance Corporation v. Buckner, 
126 S.W.2d 301, 303, 344 Mo. 347— 
Dove V- Atchison. T. & S. F. Ry. 
Co., App., 140 S.W.2d 715. 

Mont.—Rau v. Northern Pac. Ry. Co., 
289 P. 580, 87 Mont. 621. 

Neb.—Meyer v. Platte Val. Const. 

Co., 25 N.W.2d 412. 147 Neb. 860. 
Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev. 1. 

N.C.—Godwin v. Atlantic Coast Line 
R. Co., 17 S.S.2d 137, 220 N.C. 281- 
Ohio.—Bickley v. Sears, Roebuck & 
Co., 23 N.E.2d 505, 62 Ohio App. 180 
—Springfield Gas Co. v. Herman, 
188 N.E. 733. 46 Ohio App. 309. 
Pa.—Schaut v. Borough of St. Marys, 
14 A.2d 583, 141 Pa.Super. 388. 
Va--Russell v. Kelly, ■23.S.E.2d 124, 
180 Va, 304—Ferguson v. Virginia 
Tractor Co., 197 S.E. 438, 170 Va. 
486. 

Wash.—^Emanuel v. Wise, 118 P.2d 
969. 11 Wash.2d 198—Hynek v. City 
of Seattle, 111 P.2d 247, 7 Wash. 
2d 386. 

4*5 C.J. p 1174 note 54, p 1177 note 85. 
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65. Cal.—Satterlee v. Orange Glen 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Chap¬ 
man V. Mason, 189 P.2d 510, 83 Cal. 
App.2d 685. 

Kan.—Cruse v. Dole, 124 P.2d 470, 
155 Kan. 292. 

Pa.—O’Shaughnesy v. Kunsman, Com. 

PI., '28 North.Co. 150. 

Tex.—Gillette Motor Transport v. 
Fine, Civ.App., 131 S.W.2d 817, 
error dismissed, judgment correct. 

45 C.J. p 1178 note 87. 

66. Idaho.—Corpus Juris cited in 
Pipher v. Carpenter, 7 P.2d 589, 590, 
51 Idaho 548. 

N.J.—Goldstein v. Hotel Altman, 66 
A.2d 356, 4 N.J.Super. 78. 

46 C.J. p 1179 note 88. 

67. Md.—Anne Arundel County v. 
Carr, 73 A. 668, 111 Md. 141. 

45 C.J. p 1179 note 90. 

68. Pa.—Adams v. Gardiner, 160 A. 
589, 306 Pa. 576—Bauhof v. Adair, 
56 A.2d 370, 162 Pa.Super. 92— 
Bowser v. Kuhn, 49 A.2d 852, 160 
PaSuper. 31—May v. Warner Bros. 
Theaters, 33 A.2d 278, 1-53 Pa.Su- 
per. 181—Gaskill v. Melella, 18 A. 
2d 455, 144 PaSuper. 78—Schroeffel 
V. Great Atlantic & Pacific Tea Co., 
200 A, 694, 132 PaSuper. 223— 
Philipsburg Beef Co. v. Pennsyl¬ 
vania R. Co., 100 PaSuper. 364— 
Wenrich v. Layser, Com.PL, 39 
Berks Co. 183—Daly v. Yeadon 
Borough, Com.Pl., 31 Del.Co. 380— 
Lane v. Rodgers, Com.Pl., 31 Del. 
Co. 223—Lockard v. Barnett, Com, 
PL, 48 Lanc.L.Rev. 346. 

45 C.J. p 1174 note 53. 
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prcK)f an the issue of contributory negligence and 
to remove it from defendant and place it on plain¬ 
tiff, this view has been repudiated*^^ as involving 
a failure to distinguish between the burden*of proof 
in the sense of going forward with the evidence and 
the onus of proving the issue,and the rule more 
technically stated is that the fact that the evidence 
adduced on behalf of plaintiff proves, or tends to 
prove, that his own negligence contributed to the 
injuries complained of does not operate to remove 
or shift this burden from defendant,but relieves 
defendant of the burden of going forward with evi¬ 
dence on the issue of contributory negligence'^3 and 
places the burden on plaintiff to come forw^ard with 
evidence to remove or rebut the presumption that 
he was guilty of contributory negligence 

The rule relieving defendant or placing the bur¬ 
den on plaintiff has been held to apply only where 
plaintiff's own evidence raises a clear presumption 
of contributory negligence'^^ or where the evidence 
shows prima facie negligence on his part^^ as a 
matter of and not where it merely raises a 

question of contributory negligence for the jury,'^^ 
Accordingly, in order to place such a burden on 
plaintiff, his evidence must do more than merely 
tend to show contributory negligence, and the mere 


fact that a suspicion of negligence may attach to 
plaintiff from his case does not shift the burden to 
plaintiff or relieve defendant from proving con¬ 
tributory negligence,*^^ and the rule is the same 
where, although contributory negligence is estab¬ 
lished by plaintiff's case, his own evidence also op¬ 
erates to rebut or overcome such showing,S0 and 
this is true where the evidence adduced in support 
of plaintiffs case in nowise carries any imputation 
of negligence on the part of plaintiff.^l 

Plaintiff, by offering affirmative evidence of due 
care, does not, in a jurisdiction where contributory 
negligence is regarded as an affirmative defense, re¬ 
lieve defendant of the burden of proof on that is- 
sue.®'2 

§ 213. - Last Clear Chance 

A plaintiff who seeks recovery under the last clear 
chance doctrine has the burden of establishing all of the 
elements essential to make the doctrine applicable. 

A plaintiff who seeks recovery under the doctrine 
variously referred to as the last clear chance doc¬ 
trine, the humanitarian doctrine, and the doctrine 
of discovered peril has the burden of establishing 
all of the facts essential to make such doctrine ap¬ 
plicable,and such facts must be proved and will 


69. Fla.—Peavey v. City of Miami, 
1 So.2d 614. 146 Fla, 629. 

Tenn.—Louvier v. City of ITashville, 
1 Tenn.App. 401. 

Tex.^—Louisiana Ry, & Nav. Co. of 
Texas v. Cotton, Civ.App., 1 S.W. 
20. 393, 

45 C.J. p 1179 note 95, p 1180 note 96. 

70. Tex.—Houston, etc., R. Co. v. 
Harris, 128 S.W. 897, 103 Tex. 422, 
425. 

45 C.J. p 1181 note 6. 

71. Neb.—Rapp v. Sarpy County, 98 
N.W. 1042, 102 N.W. 242, 71 Neb. 
382. 

45 C.J. p 1181 note 7. 

72. Neb.—^Rapp v. Sarpy County, 98 
N.W. 1042, 102 N.W. 242, 71 Neb. 
382. 

Ohio.—Collins v. Zimmerman, 57 N.E. 
2d 245, 144 Ohio St. 18—^Valencic 
V. Akron & B, B. R. Co., 13 N.E.2d 
240, 133 Ohio St. '287—^Myers v. 
Norfolk «& W. Ry. Co., 172 N.E. 666, 
122 Ohio St. 557—Hofer v. Alex 
Wilson Co., 82 N.E.2d 123, 83 Ohio 
App. 5—Thompson v. Kerr, App-, 
■51 N.E-2d 742—^Karle v. Cincinnati 
St. Ry. Co., 43 N.E.2d 762, 69 Ohio 
App. 327—Each v. Canton Yellow 
Cab Co., 17^ N.E. 245, 36 Ohio App. 
247. 

45 C.J. p 1181 note 8, p 1179 note 92. 

73. D.C.—Harmon v. Washingrton, 
etc.. R. Co., 18 D.C. 255, 259, af¬ 
firmed 13 S.Ct 557, 147 U.S. 571, 
37 L.Ed. 284. 


Mont.—Olson v. City of Butte, 283 
P. 222, 86 Mont. 240, 70 A.L.R. 
1352. 

46 C.J. p 1181 note 10. 

74. Kan.— Corpus Juris q.uotea. in 
Doyle V. City of Herington, 45 P. 
2d 890, 894, 142 Kan. 169. 

Mont.—Pamum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217—Marinkovich v. Tierney, 17 P. 
2d 93, 93 Mont. 72—Rau v. North¬ 
ern Pac. Ry. Co., 289 P. 680, 87 
Mont. 521—Armstrong: v. Billings, 
283 P. 226, 86 Mont. 228—McKeon 
V. Kilduff, 281 P. 345, 85 Mont. 562. 
Ohio.—Valencic v. Akron & B. B. R. 
Co., IS N.E.2d 240, 133 Ohio St. 
287—Myers v. Norfolk & W. Ry. 
Co., 172 N.E. 666, 122 Ohio St. 557 
—Palmer v. Roof, 82 N.E.2d 748, 
84 Ohio App. 120—Hafer v. Alex 
Wilson Co., 82 N.E.2d 123, 83 Ohio 
App. 5—Collins v. Zimmerman, 
App., 57 N.E.2d 245—^Thompson v. 
Kerr, App., 51 N.E.2d 742—Thom¬ 
as V. Pennsylvania R. Co., 45 N.E. 
2d 776, 70 Ohio App. 19-1—^Karle v. 
Cincinnati St. Ry. Co., 43 N.E.2d 
762, 69 Ohio App. 327. 

45 C.J. p 1182 notes 12, 13, p 1180 
note 97. 

75. Cal.—Cozad v. Raisch Impr. Co., 
,166 P. 1000, 175 Cal. 619. 

76. Tex.—Galveston, etc., R. Co. v. 
Conuteson, 111 S.W, 187, 51 Tex. 
Civ.App. 1. 


77. U.S.—^Alcaro v. Jean Jordeau, 
Inc., C.C.A.N.J., 138 F.2d 767. 

Tex.—Smith v. Dallas Ry. Co., Civ. 

App., 8 S.W.2d 548, error dismissed. 
45 C.J. p 1180 note 1. 

78. Tex.—Houston Belt & Terminal 
Ry. Co. V. Davis, Civ.App., 19 S.W. 
2d 77, error refused—Ft. Worth 
Gas Co. V. Cooper, Civ.App., 241 S. 
W. 282. 

79. Ohio.—Dopa v. Smith, 174 N.E. 
'258, 37 Ohio App. 346, affirmed 
Smith V. Lopa, 174 N.E. 735, 123 
Ohio St. 213. 

45 C.J. p 1180 note 3. 

80. Tex.—^Western Union Tel. Co. v. 
Conder, Civ.App., 138 S*W. 447, 448. 

45 C.J. p 1180 note 4. 

81. Tex.—^Houston, etc., R. Co. v. 
Davenport, Civ.App., 110 S.W. 150, 
affirmed 117 S.W. 790, 102 Tex. 369, 

45 C.J. p 1180 note 5. 

82. Ga.—^Western & Atlantic R. R, 
V. Mathis, 10 S.E.2d 45 7, 63 Ga.App. 
172. 

83. U.S.—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149. 

Cal.—^Baecht v. Marsh Bros. & Gar- 
denier, 4 P.2d 585, 118 Cal.App. 
63. 

Colo.—^Dwinelle v. Union Pac. R. 

Co., 92 P.2d 741, 104 Colo. 645. 
Conn,—Caplan v. Arndt, 196 A, 631, 
123 Conn. 586, 119 A.L.R. 1037— 
Rix V. Stone, 163 A. 258, 115 Conn. 

' 658—^Tefft V. New York, N. H. & 
H. R. Co., 163 A. 762, 116 Conn. 127 
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not be presunied.S4 Thus^ where such facts are es¬ 
sential to the applicability of the last clear chance 
doctrine, plaintiff has the burden of establishing- that 
the injured person was in a perilous situation, 
that he was oblivious to the peril®® or was unable to 
extricate himself from the peril,that defendant 
had actual knowledge of plaintiffs perilous situa¬ 
tion®® or that he had notice of it or should have 
known of it,®^ and that defendant could have avoid¬ 
ed the accident by the exercise of due care.^® The 
burden is on plaintiff to establish that the subse¬ 
quent negligence of defendant was the proximate 
cause of the injury.®^ Where plaintiff makes out 
a prima facie case under the doctrine, the burden is 
on defendant to come forward with evidence to ex¬ 
plain his failure to see the injured person.^2 

When applied to the conduct of the injured per¬ 
son, as in the case of con*tributory negligence, the 
doctrine of last chance has been held to be an af¬ 
firmative defense, and a defendant who relies on 
the failure of plaintiff or the person injured to 
utilize the last clear chance to avoid the consequenc¬ 


§ 214 

es of defendant's negligence has the burden of 
proving this defense.^® 

§ 214. - Comparative Negligence 

The adoption of a comparative negligence statute 
does not affect the rule otherwise prevailing as to the 
burden of proof on the issue of contributory negligence. 

The adoption of a comparative negligence statute 
does not affect the rule otherwise prevailing as to 
the burden of proof on the issue of plaintiffs con¬ 
tributory negligence.®^ Where contributory negli¬ 
gence is relied on as a defense, it has been held, in 
a jurisdiction where defendant has the burden of 
proof on the issue of contributory negligence, as dis¬ 
cussed supra § 210, that the burden is on defendant 
to prove that plaintiff’s contributory negligence ex¬ 
ceeded the negligence of defendant,®® but the con¬ 
trary has also been held.®® In a jurisdiction where 
plaintiff has the burden on the issue of contributory 
negligence, it has been held that the burden of es¬ 
tablishing the relative degrees of negligence be¬ 
tween plaintiff and defendant is on plaintiff.®^ 
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—Correnti v. Catino, 160 A. 892, 
115 Conn. 213. 

D.C.—Ltandfair v. Capital Transit 
Co., 165 F.2d 255, 83 U.S.App.D.C. 
60. 

Fla.—^Ward v. City Fuel Oil Co., 2 
So.2d 586, 147 Fla. 320. 

Kan.—Ross v. Fleming:, 194 P.2d 491, 
165 Kan. 491, 165 Kan. 279. 

La.—^Heydorn v. New Orleans Public 
Service, App., 35 So.2d 893. 

Mo.—^Knorp v. Thompson, 175 S.W.2d 
889—Radabaug:h v. Williford, 116 
S.W.2d 118, 342 Mo. 528—Zieffel- 
meier v. East St. Louis & Suburban 
Ry. Co., 51 S.W.2d 1027. 330 Mo. 
1013—Gustin Bacon Mfg". Co. v. 
Union Pac. R. Co., App., 219 S.W. 
2d 654—Cardis v. Roessel, 186 S.W. 
2d 7-53, '238 Mo.App. 1234—Hall v. 
Baldwin, App., 90 S.W.2d 146. 

N.H.—Clark v. Boston & Maine R. R., 
182 A. 175, 87 ]Sr.H. 434. 

N.C.—^Miller v. Lewis & Holmes Mo¬ 
tor Freigrht Corporation, 11 S.E.2d 
300, 218 N.C. 464—Miller v. South¬ 
ern Ry. Co., 169 S.E. 811, 205 N.C. 
17—^Redmon v. Southern Ry. Co. 
143 S.E. 829, 195 N.C. 764—Lea 
V. Southern Public Utilities Co., 
101 S.E. 19, 178 N.C. 509. 

Ohio.—Seccombe v. Slicker, 174 N.E. 

788. 37 Ohio App. 389. 

Okl.—^Atchison, T. & S. F. Ry. Co. v. 
Phillips, 12 P.2d 908, 158 Okl. 

141. 

Tex.—Turner v. Texas Co., 159 S.W. 
2d 112, 138 Tex. 380—Burlington- 
Rock Island R. Co. v. Pruitt, Civ. 
App., 160 S.W.2d 105, error refused 
—Thurmond v. Pepper, Civ.App., 
119 S.W.2d 900, error dismissed. 
Va.—Frazier v, *Stout, 181 S.E. 377, 
165 Va. 68—^Virginia Electric & 


Power Co. v. Vellines, 175 S.E. 35, 
162 Va. 671—Barnes v. Ashworth, 
153 S.E. 711, 154 Va. 218—Norfolk 
4& W. Ry. Co. V. Mace, 145 S.E. 362, 
151 Va. 458—^Virginia Electric & 
Power Co. v. Jayne, 144 S.E. 638, 
151 Va. 694. 

Vt.—Bunnell v. McGregor, 148 A. 

643, 101 Vt. 379. 

45 C.J. p 1184 note 27. 

Last clear chance doctrine generally 
see supra §§ 136-139. 

84. Tex.—Schuhmacher Co. v. Po¬ 
sey. 215 S.W.2d 880, 147 Tex. 392. 

i 45 C.J. p 1184 note 28. 

85. Conn.—Caplan v. Arndt, 196 A. 
631, 123 Conn. 585. 119 A.L-R. 1037, 

Neh.—Zitnik v. Union Pac. R. Co., 
136 N.W. 995, 91 Neb. 679. 

86. Mo.—Johnson V. Kansas City 
Public Service Co., 214 S.W.2d 5— 
Knorp V, Thompson, 175 S.W.2d 
889, 352 Mo. 44—Walradt v. St. 
Joseph Ry., Light, Heat & Power 
Co., App., 48 S.W.2d 93, 

87. Mo.—^Bresler v. Kansas City 
Public Service Co., 186 S.W.2d 524, 
239 Mo.App. 228, certiorari quashed 
191 S.W.2d 660, 354 Mo. 868—Ro- 
bards v. Kansas City Public Serv¬ 
ice Co., 177 S.W.2d 709, 238 Mo. 
App. 165. 

88- Tex.—Panhandle & S. F. Ry. Co. j 
V. Napier, 143 S.W.2d 754, 135 Tex. 
314—Thurmond v. Pepper, Civ. 
App., 119 S.W.2d 900, error dis¬ 
missed. 

45 C.J. p 1185 note 33. 

89. Ky.—Coburn v. Louisville & N. 
R. Co., 174 S.W.2d 775, 295 Ky. 
630. * 


Mo.—Bresler v. Kansas City Public 
Service Co., 186 S.W.2d 524, 239 
Mo.App. 228, certiorari quashed 191 
S.W.2d 660, 354 Mo. 868—Robards 
V. Kansas City Public Service Co., 
177 S.W.2d 709, 238 Mo.App. 165. 

Neb.—Zitnik v. Union Pac. R. Co., 
136 N.W. 995, 91 Neb. 679. 

90. Ky.—Coburn v. Louisville & N. 
R. Co., 174 S.W,2d 775, 295 Ky. 
530. 

Okl.—Oklahoma Ry. Co, v, Overton, 
12 P.2d 537, 158 Okl, 96. 

Va.—Stark v. Hubbard, 48 S.E.2d 216, 
187 Va. 820. 

W.Va.—^Waller v. Norfolk & W. Ry. 
Co., 152 S.E. 13, 108 W.Va. 576. 

45 G.J. p 1185 note 31. 

91. Me.—Butler v. Rockland, etc., 
St. R. Co., 58 A. 775, 99 Me. 149. 
105 Am.S.R. 267. 

45 C.J. p 1185 notes 37, 39. 

92. La.—Heydorn v. New Orleans 
Public Service, App., 35 So.2d 803. 

93. Or.—Sanders v. Taber, 155 P. 
1194, 79 Or. 522. 

94. Ga.—Western & Atlantic R. R, 
V. Mathis, 10 S.E.2d 457, 63 Ga, 
App. 172. 

Neb.—Schrage v. Miller, 242 N.W, 
649, 123 Neb. 266. 

Wis.—McGuiggan v. Hiller Bros., 253 
N.W. 403, 214 Wis. 388. 

95. Wis. — Geier v. Scandrett, 295 
N.W. 704, 236 Wis. 444. 

96. Ga.—Gossett v. Kraft Phenix 
Cheese Corporation, 198 S.E. 298, 
58 Ga.App. 265. 

97- Ill.—Chicago, etc., R. Co. v, Har¬ 
wood, 90 Ill. 425—Indianapolis, 
etc., R. Co. V. Evans, 88 Ill. 63. 
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Where plaintiff's contributory negligence is relied 
on in diminution of damages, it has been held that 
the burden is on defendant to show to what extent 
plaintiff’s negligence contributed to his injury.^* 

§ 215. - Assessment of Damages after 

Default 

The assessment of damages on default is consid¬ 
ered in Damages §§ 165-172. Judgments by default 
are discussed in Judgments §§ 187-218. Persons in¬ 
terested in decedents’ estates as concluded by judg¬ 
ments are considered in Judgments §§ 813-816. 

Examine Pocket Parts for later cases. 

§ 216. Children; Presumptions and Burden 
of Proof 

The burden is on the plaintiff in an action for injury 
to a child to establish the defendant’s negligence. 

The general rule that the burden is on plaintiff to 
establish defendant's negligence applies in an ac¬ 
tion for an injury to a child,and, in order to in¬ 
voke the attractive nuisance doctrine, plaintiff must 
prove all the facts necessary to make that doctrine 
applicable.^ 

The care required of defendant as affected by the 
fact that the injured person is a child is discussed 
supra § 12, the care required of an infant supra §§ 
144-149, and presumptions and the burden of proof 
with respect to the contributory negligence of an 
infant infra § 218. 

§217. - Negligence of Infant as Defend¬ 

ant 

Presumptions as to the capacity of an infant with 
respect to the commission of negligence are dis¬ 
cussed in Infants § 91. 

Examine Pocket Parts for later cases. 


§ 218. —^— Contributory Negligence 

As a general rule children under fourteen years of 
age are presumed incapable of contributory negligence, 
the presumption being conclusive according to some au¬ 
thorities where the child is under seven, whereas chil¬ 
dren above fourteen are presumed capable of contributory 
negligence. 

There is no uniformity in the decisions with re¬ 
spect to the presumptions of care and capacity on 
the part of an infant with respect to the issue of 
contributory negligence.^ It has been held that, in 
the absence of evidence to the contrary, an infant 
will be presumed to have such capacity to appreci¬ 
ate danger, and such discretion and intelligence in 
protecting himself therefrom, as might reasonably 
be expected of an average child of his age and un¬ 
der like circumstances.^ In those jurisdictions 
where, as discussed supra § 206 b, ’plaintiff or the 
person injured is presumed to have exercised due 
care, it is presumed that a minor has exercised the 
care and circumspection to be expected of one of 
his years of discretion.^ 

Presumptions as to capacity to exercise care. In 
many decisions the presumptions as to the capacity 
of infants to commit crimes, discussed in Infants § 
96 d (1) (b), are applied by analogy on the issue 
of the capacity of an infant to be guilty of con¬ 
tributory negligence,® and the time of infancy is 
regarded as divided into three distinct periods as 
to which definite presumptions of capacity or inca¬ 
pacity to exercise judgment and discretion and con¬ 
sequent prima facie liability or immunity for con¬ 
tributory negligence prevail,® but the validity of the 
analogy has been attacked and rejected,'^ The pre¬ 
sumption of lack of capacity to be guilty of con¬ 
tributory negligence is stronger the younger the 
child^ so that it is generally held that as to very 
young children the presumption is conclusive,^ and 
under decisions which follow the criminal law anal¬ 
ogy children under seven are conclusively presumed 


98- Wis.—McGuig-g-an v. Hiller 

Bros., 253 N.W. 403. 214 Wis. 388. 

99- N.C.—Perry v. Herrin, 35 S.E.2d 
883, 225 N.C. 601. 

X. Ill.—Germann v. Huston, 23 N.E. 

2d 371, 302 Ill.App. 99. 

Or.—^Wheeler v. City of St Helens, 
68 P.2d 501. 153 Or. 610. 

2. Or.—^Dubiver v. City R, Co., 74 
P. 915, 75 P. '693. 44 Or. 227, 1 Ann. 
Gas, 889. 

45 C.J. p 1186 note 68. 

3- Ala.—Reaves v. Hoffman, 180 So. 

600, 28 Ala,App. 188. 

Cal.—Bolar v. Maxwell Hardware 
Co., 271 P. 97, 205 Cal. 396, 60 A.L. 
R. 429. 

45 C,J. p 1186 note 61. i 


; 4. N.C.—^Boykin v. Atlantic Coast 
I Line R. Co., 189 S.E. 177, 211 N.C. 
113. 

Or.—^Dubiver v. City R. Co., 74 P. 
915, 75 P. 693, 44 Or. 227, 1 Ann. 
Cas. 889. 

as»resTiinptioii as evidence 

Until overcome, presumption that 
child was exercising: dde care for 
his own safety was ‘'evidence,in 
accordance with which Jury was 
hound to decide.—^Barrett v. Harman, 
1 P.2d 458, 116 CaLApp. 283. 

5. Ind.—Bottorff v. South Constr. 
Co., 110 N.E. 977, 184 Ind. 221, 2.27. 

45 C.J. p 1186 note 67, p 1188 note 
82, p 1189 note 94. 

6. IlL—Maskaliunas v. Chicag-o, etc., 
R. Co., 149 N.E. 23, 318 Ill. 142. 

980 


45 C.J. 1186 note 69, p 1002 note 7 
[a]. 

7. Fla.—Bupuis v. Heider, 152 So. 
659, 113 Fla. 679. 

45 C.J. p 1002 note 7 [bj. 

8. Iowa.—Johnson v. Selindh, 265 
N.W. 622, 221 Iowa 378. 

Pa.—Braden v. City of Pittsburgh, 
18 A.2d '99, 143 Pa-Super. 427. 

9. Cal.—Conroy v. Perez, 148 P.2d 
680, 64 Cal.App.2d 217. 

Ga.—Riggs V. Watson, 47 S.E.2d 900, 
77 Ga.App, 62. 

Tex.—Dallas Ry. & Terminal Co. v. 
Rogers, 218 S.W.2d 456, 147 Tex. 
617—Gulf Production Co. v. Qui- 
^enberry, 97 S.W.2d 166, 128 Tex. 
.347. 
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incapable of contributory ne^ligence^® while oth¬ 
er decisions have applied a rule of conclusive pre¬ 
sumption of incapacit}^ to somewhat younger chil¬ 
dren.However, some authorities, while recogniz¬ 
ing a presumption of lack of capacity in the case of 
very young children, hold that the presumption is 
not conclusive^- although it has been said that the 
presumption is ^'almost conclusive.’’^^ It is gener¬ 
ally held that there is a rebuttable presumption of 


lack of capacity to be contributorily negligent in 
the case of children between the ages of seven and 
twelve or fourteen,after which age the presump¬ 
tion changes and the infant of fourteen and over is 
presumed to possess sufficient capacity and under¬ 
standing to be guilty of contributory negligence.^^ 
However, it has been held that there is no fixed age 
limit at which it will be presumed that a minor has 
not judgment or discretions^ or at which it will be 


10. U.S.—Luhman v. Hoover, C.C.A. 
Hich., 100 F.2d 127. 

Ala.—Mobile Light & Railroad Co. v. 
Nicholas, 167 So. 298, 232 Ala. 

213. 

Ill.—Levin V. Lauterbach Coal & Ice 
Co., 67 N.E.2d 303, 329 IIl.App. 
ISO —Moser v. East St. Louis & 
Interurban Water Co., 62 N.E.2d 
558, 326 IIl.App. 542—Hughes v. 

Medendorp, 13 N.E.2d 1015, 294 

IIl.App, 424—Belcher v. John M. 
Smyth Co., 243 IIl.App. 65. 

Ind.—Fuller v. Thrun, 31 N.E.2d 670, 
109 Ind.App. 407. 

Pa.—Wittman v. Stalford, Com.PL, 
32 Del.Co. 145. 

S.C.—Chitwood V. Chitwood, 156 S.E. 

179, 159 S.C. 109. 

45 C.J. p 1002 note 7. 

11. Ga.—Oglesby v. Rutledge, 21 
S.E.2d 497, 67 Ga.App. 656—Locke 
V. Ford, 187 S.E. 715, 54 Ga,App. 
322. 

45 C.J. P 1002 note 7. 

In New York 

<1) A three-year-old child is con¬ 
clusively presumed to be incapable 
of negligence.—^Verni v. Johnson, 68 
N.E.2d 431, 295 N.Y. 436, 174 A.L.R. 
1078. 

(2) In an earlier case it was held 
that ‘'no rule of law fixes an arbi¬ 
trary age at which a particular de¬ 
gree of care may be expected, or 
furnishes a true presumption which 
takes the place of evidence, that a 
child is not chargeable with con¬ 
tributory negligence.*'—Camardo v. 
New York State R. Co., 159 N.E. 879. 
247 N.Y. Ill, 117—45 C.J. p 1189 
note 93. 

(3) A boy, four years, one month, 
and seven days old, was presumably 
non sui juris and at that age his 
capacity to exercise care in presence 
of danger was for jury.—Day v. 
Johnson, 39 N.Y.S.2d 203, 265 App. 
Biv. 383. 

12. D.C.—^National City Develop¬ 
ment Co. V. McFerran, Mun.App., 
55 A.2d 342. 

Iowa.—Johnson v Selindh, 265 N.W. 
622, 221 Iowa 378. 

La.—Wise v. Eubanks, App., 159 So. 
161—Guillot V. Texas & P. Ry. Co., 
8 La.App. 143. 

N.J.—Arivabeno v. Nuse, 174 A. 6&1, 
12 N.J.Misc. 729. 

Tenn.—City of Knoxville v. Camper, 


108 S.W.2d 7S7, 21 Tenn.App. 210 
—Garis v. Eberiing, 71 S.W.2d 
215, 18 Tenn.App. 1—Tubb v. Boyd, 
IS Tenn.App. 432—^Atkins v. Smith, 
9 Tenn.App. 212. 

45 C.J. p 1188 note 75. 

13. Iowa.—Johnson v. Selindh, 265 
N.W. 622, 221 Iowa 378. 

14. U.S.—Luhman v. Hoover, C.C.A. 
Mich., 100 F.2d 127—Poe v. Chesa¬ 
peake & O. Ry. Co., D.C.Ky., 64 
F.Supp. 358. 

Ala.—McGough Bakeries Corp. v. 
Reynolds, 35 So.2d 332, 250 Ala. 
592—^^Veems v. Robbins, 9 So.2d 
882, 243 Ala. 276—Patrick v. Mit¬ 
chell, 6 So.2d 889, 242 Ala. 414—In¬ 
ternational Harvester Co. v. Wil¬ 
liams, 133 So. 270, 222 Ala. 589, 
followed in 133 So. 275, 222 Ala. 
695—^Watson v. Ingalls, 119 -So. 
667, 218 Ala. 537—Reaves v. Hoff¬ 
man, 180 So. 600, 28 Ala.App. 188. 
Ga.—Rogers v. McKinley, 172 S.E. 

662, 48 Ga.App. 262. 

Ill.—Levin v. Lauterbach Coal & Ice 
Co., 67 N.E.2d 303, 329 IIl.App. 

180—Moser v. East St. Louis & 
Interurban Water Co., 62 N.E.2d 
558, 326 IIl.App. 542. 

Iowa.—KAllansrud v. Libbey, 13 N.W. 
2d 684, 234 Iowa 700—Lenth v. 
Schug, 281 N.W. 510, 226 Iowa 1, 
affirmed 287 N.W. 596, 226 Iowa 1 
—Flickinger v. Phillips, 267 N.W. 
101, 221 Iowa 837. 

Ky.—Dixon v. Stringer, 126 S.W.2d 
448, 277 Ky. 347—Sutton Const. Co. 
V. Lemaster's Adm’r, 3 S.W.2d 613, 
223 Ky. 296. 

N.C.—Caudle v. Seaboard Air Line 
Ry. Co., 163 S.E. 122, 202 N.C. 
404. 

Okl,—Phillips Petroleum Co. v. Mat- 
thesen, 44 P.2d 56, 171 Okl. 541. 
Pa.—Neidlinger v. Haines, 200 A. 
581, 331 Pa. 529—^Wittman v. Stal¬ 
ford, Com.PL, 32 Del.Co. 145. 

S.C.—Hollman v, Atlantic Coast Line 
R. Co., 22 S.E.2d 892, 201 S.C. 308— 
Chitwood V. Chitwood, 156 S.E. 179, 
159 S.C. 109. 

Tenn.—^Ballow v. Postal Tel. Co., 12 
Tenn.App. 348. 

Va—Edgerton v. Norfolk Southern 
Bus Corp., 47 S-E.2d 409, 187 Va 
642—P. L. Farmer, Inc. v. Cimino, 
41 S.E.2d 1, 185 Va 965—Norfolk 
Southern Ry. Co. v. Wood, 28 S.E. 
2d 15, 182 Va 30—Harris v. 
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Wright, 200 S.E. 597, 172 Va ’67— 
IVash V. Holland, 183 S.E. 236. 166 
Va. 45—Carlton v. Martin, 168 S.E. 
348, 160 Va. 149—^^Fagg v. Carney, 
165 S.E. 419, 159 Va IIS. 

W.Va.—White v. Kanawha City Co., 
34 S.E.2d 17, 127 W.Va. 506. 

45 C.J. p 1187 note 71, p 1188 notes 
83. 84, p 1190 note 96. 

Rule limited to ruling on demurrer 
These analogies of the criminal 
law touching presumptions as to the 
age of discretion are properly re¬ 
garded by the court only in ruling on 
a demurrer where contributory neg¬ 
ligence by an infant is involved, and 
there is no presumption that a child 
under the age of ten, or between the 
ages of ten and fourteen, has not 
the capacity to appreciate and avoid 
injury under particular circumstanc¬ 
es; but, where a case is being tried 
by a jury, as distinguished from 
Questions arising on demurrer, the 
jury should be allowed to decide the 
question under the evidence, there 
being no presumption one way or the 
other that the jury should consider. 
—Central R., etc., Co. v. Rylee, 13 
S.E. 584, 87 Ga. 491, 13 L.R.A. 634— 
45 C.J. p 1189 notes 87, 88. 

Soundness of rule g.uestioiied 
N.Y.—McCarthy v. New York, etc,, 

R. Co., 55 N.Y.S. 1013, 37 App.Div. 
187. 

45 C.J. p 1189 note 95. 

15, Ala.—Evans v. Buck Creek Cot¬ 
ton Mills,' 163 So. 591, 231 Ala. 
75. 

Pa.—Block V. Grossman, 142 A. 316, 
293 Pa. 258—^Flowers v. Pistella, 
200 A. 904, 132 Pa.Supcr. 338— 
Wittman v. Stalford, Com.PL, 32 
Del.Co. 145. 

S.C.—Chitwood V. Chitwood, 156 S. 

E. 179, 159 S.C. 109. 

Tenn.—^West v. Southern Ry. Co., 100 

S. W.2d 1004, 20 Tenn.App. 491— 
Ballow V. Postal Tel. Co., 12 Tenn. 
App. 348. 

Tex.—Dallas Ry. & Temninal Co. v. 
Rogers, 218 S.W.2d 456, 147 Tex. 
617. 

W.Va.—^White v. Kanawha City Co., 
34 S.E.2d 17, 127 W.Va. 566. 

45 C.J. p 1187 note 73, p 1190 note 1. 

16. Mass.—^Berdos v. Tremont, etc.. 
Mills, 95 N.E. 876, 209 Mass. 489, 
Ann.Cas.l912B 797. 

45 C.J. p 1188 note 77. 
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presumed to be able to comprehend risks or to be 
capable of negligence,!’^ and that there is no pre¬ 
sumption as to the incapacity!^ or capacity!^ of an 
infant after the age of seven. While the ages above 
indicated are those usually fixed at which the pre¬ 
sumptions arise or change, the decisions of the 
courts in this respect are not uniform.^® More¬ 
over, the existence of a presumption as to the inca¬ 
pacity of infants has been denied in particular cases 
without reference to, or consideration of, limitations 
as to age, 2! and it has been held that, unless the evi¬ 
dence shows an infant to be so wanting in age, ex¬ 
perience, or ordinary mental faculties as to impair 
its discretion, it is presumed to know and appreci¬ 
ate as fully as an adult the dangers and probable 
consequences of its acts .22 

Nature, weight, and rebuttal of presumptions. 
Aside from the conclusive presumptions of incapac¬ 
ity recognized in children of tender age in some ju¬ 
risdictions, the presumption that an infant has not 
the capacity to appreciate and avoid danger is not 
conclusive, but is a prima facie or rebuttable pre¬ 
sumption,^3 and this is likewise true with reference 


to the presumption that an infant is possessed of 
sufficient judgment and discretion to be held ac¬ 
countable for the consequences of his own negli- 
gence.2^ The presumption of capacity's or inca- 
pacity^^ must prevail, and is sufficient to warrant a 
finding unless rebutted by sufficient proof to the 
contrary. 

Biirrden of proof. The rule as to the burden of 
proof with respect to contributory negligence where 
plaintiff is an infant ordinarily is the same as in ac¬ 
tions by an adult; where the rule, discussed supra 
§ 210, prevails that contributory negligence is an 
affirmative defense, defendant has the burden of 
proof, and plaintiff is under no obligation to prove 
in the first instance his exercise of due care,27 while, 
on the other hand, where the exercise of due care 
by the injured person is part of plaintiff’s case, 
plaintiff has the burden of proving that the injured 
infant was free from contributory negligence^S or 
that he was incapable of such negligence.29 A pre¬ 
sumption of capacity or want of capacity on the 
part of an infant to commit contributory negligence 
does not shift the burden of proof on that issue.30 


17. Mass.—Berdos v. Tremont, etc., 
Mills, supra. 

45 C.J. p 11S8 note 78. 

18. Tex.—City of Bro-wnwood v. An¬ 
derson, Civ.App., 92 S.'W.2d 325. 

45 C.J. p 1188 note 76. 

19. Tex.—^Dallas Ry. & Terminal 
Co. V, Rogers, 218 S.W.2d 456, 147 
Tex. 617—J. Weingarten, Inc., v. 
Carlisle, CiwApp.. 172 S.W.2d 170, 
error refused. 

SO. Ala.—Birmingham, etc., R. Co. 
V. Mattison, 52 So. 49, 166 Ala. 
602. 

45 C.J. p 1188 note 74. 

21. Cal.—George v. Los Angeles R. 
Co., 68 P. 819, 126 Cal. 357, 46 
L.R.A. 829, 77 Am.S.R. 184. 

45 C.J. p 1188 notes 79, SO. 

22. Tex.—Manlove v. Lavelle, Civ. 
App., 235 S.W. 324. 

45 C.J. p 1188 note 81. 

23. XJ.S.—Luhman v. Hoover, C.C.A., 
Mich., 100 P.2d 127. 

Ala,—McGough Bakeries Corp. v. 
Reynolds, 35 So.2d 332, 250 Ala. 
592—Weems v. Robbins, 9 So.2d 
882, 243 Ala, 276—Patrick v, Mit¬ 
chell, 6 So,2d 889, 242 Ala. 414— 
Watson V. Ingalls, 119 So. 667, 218 
Ala. 537. 

Ill.—Moser v. East St. Louis & In- 
terurban Water Co., 62 N.E.2d 558, 
326 Ill.App. 542—Hughes v. Meden- 
dorp, 13 N.E.2d 1015, 294 Ill.App. 
424. 

Iowa.—^Lenth v. Schug, 281 2^.W. 510, 
226 Iowa 1, affirmed 287 N.W. 596, 
226 Iowa 1—^Flickinger v. Phillips, 
267 N.W. 101, 221 Iowa 837. 


Ky.—Sutton Const. Co. v. Lemaster's 
Adm’r, 3 S.W.2d 613, 223 Ky. 296. 
K.C.—Caudle v. Seaboard Air Line 
Ry. Co., 163 S.E. 122, 202 N.C. 404. 
Pa.—^Neidlinger v. Haines, 200 A. 581, 
331 Pa. 529—^Braden v. City of 
Pittsburgh, 18 A.2d 99, 143 Pa. 
Super. 427—^Wittman v. Stalford, 
Com.Pl., 32 Del.Co. 145. 

S.C.—Hollman v. Atlantic Coast Line 
R. Co., 22 S.E.2d 892, 201 S.C. 
308—Chitwood v. Chitwood, 156 S. 
E. 179, 159 S.C. 109. 

Va.—^Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642— T. L. Parmer, Inc. v. Cimino, 
41 S.E.2d 1, 185 Va. 965—Norfolk 
Southern Ry. Co. v. Wood, 28 S.E. 
2d 15, 182 Va. 30—Wash v. Hol¬ 
land, 183 S.E. 236, 166 Va. 45— 
Carlton v. Martin, 168 S.E. 348, 160 
Va, 149—^Fagg v. Carney, 165 S.E. 
419, 159 Va. 118. 

45 C.J. p 1190 notes 97, 5. 

24. Ala.—^Evans v. Buck Creek Cot¬ 
ton Mills, 163 So. 591, 231 Ala. 
75. 

Nev.—Smith v. Smith-Peterson Co., 
45 P.2d 785, 56 Nev. 79. 100 A.L.R. 
440, rehearing denied 48 P.2d 760, 
56 Nev. 449, 100 A.L.R. 449. 

S.C.—Chitwood V. Chitwood, 156 S.E. 
179, 159 S.C. 109. 

W.Va.—^White v. Kanawha City Co., 
34 S.E.2d 17, 127 W.Va. 566. 

45 C.J. p 1190 not-e 99, p 1191 note 7. 
QiiestioxL of fact 

Whether the conduct of a child be¬ 
tween the age of seven, when he 
is conclusively presumed to be in¬ 
capable of negligence, and the age of 
fourteen, when he is conclusively 
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presumed to be negligent under the 
same circumstances that would re¬ 
veal an adult’s negligence, is negli¬ 
gent must be determined as a fact in 
every case. 

U.S.—Luhman v. Hoover, C.C.A. 
Mich., 100 F.2d 127, applying In¬ 
diana law. 

Ind.—Cleveland C. C. & St. L. Ry. 
Co. V. Klee, 56 N.E. 234, 154 Ind. 
430. 

25. Pa.—^Flowers v. Pistella, 200 A. 
904, 132 Pa.Super, 338. 

45 C.J. p 1191 note 9. 

26. Va.—P. L. Farmer, Inc., v. Cim¬ 
ino, 41 S.E.2d 1, 185 Va. 965. 

45 C.J. p 1191 note 10. 

27. Mass.—^Dennehy v. Jordan 
Marsh Co., 71 N.E.2d 758, 321 Mass. 
78—Brown v. Hathaway Bakeries, 
43 N.E.2d 328, 312 Mass. 110. 

Tex.—Duron v. Beaumont Iron 
Works, Com.App., 9 S.W.2d 1104. 

45 C.J. p 1191 note 13. 

28- Ill.—Levin v. Lauterbach Coal 
& Ice Co., 67 'N.E.2d 303, 329 Ill. 
App. 180. 

N.T.—Gloshinsky v. Bergen Milk 
Transp. Co., 17 N.E.2d 766, 279 N.Y. 
54—Camardo v. New York State 
Rys., 159 N.E. 879, 247 N.Y. Ill— 
McLoughlin v. Bonpark Realty 
Corporation, 23 N.Y.S-2d 166, 260 
App.Div. 471. 

45 C.J. p 1189 note 91, p 1191 note 
15. 

29. N.Y-—Stone v. Dry Docks, etc., 
R. Co., 21 N.E. 712, 115 N.Y. 104, 

no. 

45 C.J. P 1189 note 92. 

36, Ill.—Segal v. Chicago City Ry. 
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Where no presumption as to the capacity or inca¬ 
pacity of an infant is recognized,^^ or where an in¬ 
fant because of his age is presumed to possess suf- 
ticient mental capacity to appreciate and avoid dan- 
ger,2" an infant w'ho relies on his want of capacity 
to avoid the effect of what would otherwise consti¬ 
tute contributory negligence on his part has the 
burden of going forward with the evidence on that 
issue. On the other hand, where an infant is pre¬ 
sumed not to possess sufficient mental capacity to 
comprehend and avoid danger, a defendant, in or¬ 
der to defeat the action on the ground of contribu¬ 
tory negligence, has the burden of rebutting the pre¬ 
sumption and establishing the infant’s capacity and 
that he did not exercise the care and discretion usu¬ 
ally to be expected in children of his age,^^ and this 
is true in those jurisdictions where plaintiff has the 
burden of proving his exercise of due care as part 
of his case.2^ Where the presumption prevails that 
■an infant has the qualities and capacity ordinarily 
belonging to children of his age, a defendant who 
contends that an injured child by reason of some 
special advantage or particular experience in life 
ought to be chargeable with a higher degree of care 
than would be expected of an ordinary infant of 
his age must show such facts 

§ 219. Imputed Negligence 

In Jurisdictions where contributory negligence Is an 
affirmative defense, the burden is on a defendant invoking 
the doctrine of Imputed negligence to establish that a 
"third person was negligent and that he bore such rela¬ 
tion to the plaintiff as to require the imputation of his 
negligence to the plaintiff; but in jurisdictions where a 
plaintiff is required to establish his freedom from fault 
he must show that no negligence contributing to his 
injury was committed by one whose negligence is im- 
: putable to him. 

In jurisdictions where the burden of proving con¬ 


g 219 

tributory negligence is on defendant, as discussed 
supra § 210, a defendant who seeks to avoid liability 
on the ground that the negligence of a third person 
is imputable to the person injured has the burden of 
proving such negligence,^® and that there was such 
relationship between plaintiff and the third person 
as to require the imputation to plaintiff of the third 
person’s negligence, as that plaintiff had control 
over him, there was a master-servant relationship, 
or a joint venture,^unless, in conformity with the 
general rule, discussed supra § 212, such negligence 
appears from the evidence adduced on behalf of 
plaintiff.3^ However, the fact that, in the presen¬ 
tation of plaintiff’s case, the evidence raises a prima 
facie presumption of imputed negligence does not 
operate to place on plaintiff the burden of proving 
the exercise of due carets or relieve defendant of 
the burden of proving the defense of contributory 
negligence,'^® but, as in other cases of contributory 
negligence, plaintiff, in order to maintain the ac¬ 
tion, must introduce further evidence negativing the 
effect produced by his own showing.'^^ This evi¬ 
dence h}" way of rebuttal or explanation, however, 
may be supplied by either plaintiff’s^^ or defend- 
ant’s^S evidence, or both.^^ Similarly, defendant, 
in discharging the burden of showing imputed neg¬ 
ligence, is under no obligation to introduce evidence 
on that issue but may rely on the evidence adduced 

by plaintiff.'^S 

In jurisdictions where the burden is on plaintiff 
to establish his freedom from fault, the burden is on 
him to establish that no negligence contributing to 
the injury was committed by one whose negligence 
is imputable to him.^® Thus the burden is on an in¬ 
fant plaintiff to establish his custodian’s due care'^^ 
and on a plaintiff riding in a motor vehicle to estab- 


Co., 266 Ill.App. 569, motion de¬ 
nied 171 K.B. 922, 339 Ill. 635. 
^lowa.—^Brekke v. Rotbermal, 19-6 N. 
W. 84, 196 Iowa 1288. 

45 C.J. p 1192 note 22. 

■31. Tex .—City of Brownwood r. An¬ 
derson, Chr.App., 92 S.W.2d 325. 
43 C.J. p 1191 note 17. 

32. Pa.—Kehler v. Schwenk, 22 A. 
9ia, 144 Pa. 348, 13 L.R.A. 374, 27 
Am.S.R. 633. 

46 C.J. p 1191 note 18, p 1190 note 2. 

33. Tenn.—^Tubb v. Boyd, 13 Tenn. 
App. 432, 

Va.—^Norfolk Southern Ry. Co. v. 

Wood, 28 S.E.2d 15, 182 Va. 30. 

45 C.J. p 1191 note 19. 

34. Ill.—McGuire v. Richard Guth- 
mann IVansfer Co., 84 N.E. 723, 
234 Ill. 125. 

45 C.J. p 1190 note 98, p 1192 notes 

20 , 22 , 


35, Ill.—^L^IcGuire v. Richard Guth- 
mann Transfer Co., supra. 

36. Cal.—Campagna v. Market 

Street Ry. Co., 149 P-2d 281. 24 
Cal.2d 304. 

45 C.J, p 1192 note 27— i2 C.J. p 
1218 note 13. 

Imputed negligence generally see su¬ 
pra § 157 et seq. 

37- U.S.—^Kocher v, Creston Trans¬ 
fer Co., C.C.A.Pa., 166 P.2d 680. 

Cal.—^Bennett v. Chanslor & Lyon 
Co., 266 P. 803, 204 Cal. 101—Clark 
V. Janss, 103 P.2d 175, 39 Cal.App. 
2d 523—Huber v. Scott, 10 P.2d 
150, 122 Cal.App. 334. 

38. Cal.—^Daly v, Hinz, 45 P. 693, 
118 Cal. 366. 

39. Wis.—^Monrean v. Eastern Wis¬ 
consin R., etc., Co., 140 N.W. 309, 
152 Wis. 618. 


40. Wis.—Monrean v. Eastern Wis¬ 
consin R., etc., Co., supra. 

41. Mont-—Harrington v. Butte, 

etc., R. Co., 35 P. 8, 37 Mont. 169, 
16 L.R.A.,N.3., 395. 

45 C.J. p 1192 note 35. 

42. Wis.—Monrean v. Eastern Wis¬ 
consin Rs, etc., Co., 140 N.W. 309, 
152 Wis. 618. 

43. Wis.—^Monrean v. Eastern Wis¬ 
consin R., etc., Co., supra. 

44. Wis.—^MolxTean v. Eastern Wis¬ 
consin R., ^c., Co„ supra. 

45. Wis.—^Monrean v. Eastern Wis¬ 
consin R,, etc., Co„ supra. 

46. Me.—Gravel v. Le Blanc, 162 
A. 789, 131 Me. 325. 

Mich.—^Werner v. Wegusen, 232 N.W. 
744. 252 Mich. 41. 

45 C#J- P 1192 note 42. 

47. Me.—Gravel v. Le Blanc, 162 A. 
789, 131 Me. 326. 
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lish that the negligent operator was not under his 
control.^® 

A statute making contributory negligence an af¬ 
firmative defense as to which defendant has the bur¬ 
den of proof has been held to relate only to the 
personal conduct of plaintiff and not to apply as to 
the negligence of others so, although defendant 
may have the burden of establishing a relationship 
from which an imputation of negligence may 
arise, plaintiff has the burden of proving that his 
servants, agents, or others with whose negligence 
he is chargeable were not guilty of negligence con¬ 
tributing to his injury.51 Similarly, in an action for 
an injury to an infant, plaintiff has the burden of 
proving the exercise of due care on the part of the 
custodian or parent,but it has been held that, 
where a child of tender years was in the actual care 
and presence of his parent and both were injured 
at the same time, in an action by the infant he 
would be entitled to the statutory presumption that 
his custodian was in the exercise of due care and 
that defendant had the burden of proving the con¬ 
tributory negligence of the parent.^5 Likewise, in 
an action to recover consequential damages, that is, 
damages suffered by plaintiff as a result of injury 
to another, the burden is on plaintiff to establish the 
due care of the injured person®^ and the statute 
making contributory negligence an affirmative de¬ 
fense is not applicable.5^ 

Presumptions, The presence of a child of tender 


age unattended in a dangerous place, as on a pub¬ 
lic street, has been held to raise a presumption or 
a prima facie case of negligence on the part of his 
parent or custodian,^® but the existence of such a 
presumption from the mere presence of a child on 
the street has also been denied.®'^ In any event the 
presumption is rebuttable.^® 

With respect to imputed negligence, as a general 
rule a person operating a motor vehicle with the 
owner’s consent is presumed to be the owner’s 
agent or servant, ^ 9 particularly where the owner is 
present,®^ and this rule has been applied in an ac¬ 
tion by the owner for injuries to his wife;®i but 
the presumption is rebuttable. Where the joint 
owners of a motor vehicle are in the car, it is pre¬ 
sumed that the owner operating it is doing so on be¬ 
half of both.®® 

Agency of spouse. There is no presumption as to 
the existence of a relationship between a husband 
and wife, such as a relation of agency, or a joint 
financial interest in an undertaking, so as to make 
the contributory negligence of one spouse imputa¬ 
ble to the other.®^ It has been held that a husband 
driving his wife’s car in her presence is not pre¬ 
sumed to be her agent,but it has also been held 
that the ownership of a motor vehicle warrants a 
presumption that its operation by the owner’s spouse 
is as the owner’s agent so as to impute to the own¬ 
er the operator’s negligence,®® but such presumption 
is rebuttable.®*^ Where a motor vehicle is owned by 


48. Midi.—^Parks v. Pere Marquette 
Ry. Co., 23 K.W.2d 196, 315 Mich. 
38. 

49. Mass.—Ray's Checker Taxi v. 
Blaisdell, 66 K.E.2d-563, 319 Mass. 
487—Mendolia v. White, 47 N.E.2d 
294, 313 Mass. 318. 

45 C.X p 1192 note 46, p 1175 note 65, 
p 1153 note 41. 

50. Mass.—Caron v. Lynn Sand & 
Stone Co., 170 N.E. 77, 270 Mass. 
340. 

51. Mass.—^Ray's Checker Taxi v. 
Blaisdell, 66 N.E.2d 563, 319 Mass- 
487—Patterson v. Barnes, “SO N-E. 
2d 82, 317 Mass. 721^—^Prout v. 
Mystic Motor Transp. Co., 58 IN'.E. 
2d 121, 317 Mass. 349—^Ji-Iendolia 
V. White. 47 N.E.2d 294, 313 Mass. 
318—Morton v. Dobson, 30 N.E.2d 
231, 307 Mass. 394. 

42 C.X p 1218 note 13 [bj (1). 

52- Mass.—Bouley v. Miller, 77 N.E. 
2d 397, 322 Mass. 369—Charette v. 
Burke, 15 N.E,2d 194, 300 Mass. 
278—^Faircloth v. Framingham 
Waste Material Co., 190 N.E, 609, 
286 Mass. 320—Franca v. Rubin, 
168 N.E. 99, 268 Mass. 590^Sul- 
livan V. Chadwick, 127 N.E. 632, 
236 Mass. 130. 


45 C.X p 1192 note 43, p 1193 note 
47, p 1176 note 66. 

53. Mass.—Gallagher v. Johnson, 
130 N.E. 174, 237 Mass. 455, 15 
A.L.R. 411. 

45 C.X p 1176 note 67, p 1193 note 
48—42 C.X p 1218 note 14. 

54. Mass.—^Hinckley y. Capital Mo¬ 
tor Transp. Co., 72 N.E.2d 419, 321 
Mass. 174—^Holden v. Bloom, 50 
N.E.2d 193, 314 Mass. 309, 147 A.L. 
R. 722. 

Injury to wife 

In an action by a husband for his 
damage by reason of an injury to his 
wife, the burden is on the husband 
to establish that his wife was free 
from fault—^Thibeault v. Poole, 186 
N.E. 632, 283 Mass. 480. 

55. Mass,—^Hinckley v. Capital Mo¬ 

tor Transp. Co., 72 N,E.2d 419, 
321 Mass. 174—Holden v. Bloom, 
50 N.E.2d 193, 314 Mass. 309, 147 
A.L.R. 722. , 

56. Me.—Gravel v. Le Blanc, 162 A. 
789, 131 Me. 325, 

46 C.X p 1192 note 30. 

57. Pa.—^Dattola v. Burt, 135 A. 736, 
288 Pa. 134; 51 A.L.R. 2Cr5, 

45 C.X p 1192 note 31. ^ 
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58. Me.—Gravel v. Le Blanc, 162 A. 
789, 131 Me. 325. 

45 C.J. p 1192 note 30. 

59. Cal.—Rapolla v. Goulart, 28’7 P< 
562, 105 Cal.App. 417. 

60. Mass.—^Foley v. Hurley, 193 N. 
E. 2, 288 Mass. 354. 

61. Cal.—Rapolla v. Goulart, 287 P. 
562, 105 Cal.App. 417. 

' 62. Cal.—Rapolla v. Goulart, supra. 

63. U.S.—W. W. Clyde & Co. v, 
Dyess, C.C.A.Utah, 126 F.2d 719, 
certiorari denied 63 S.Ct. 29, 317 
tJ.S. 638, 87 L.Ed. 514. 

64. Minn.—^Darian v. McGrath, 10 
N.W.2d 403, 215 Minn. 389, 

Utah,--Conklin v. Walsh, 193 P.2d 
437." 

Wis.—Brubaker v. Iowa County, 183 
N.W. 690, 174 Wis, 574, 18 A.L.R. 
303. 

65. Ohio.—Strouse v. Baltimore & O. 

R. Co., 64 N.E.2d 257, 76 Ohio App. 
327. ' 

66. Mass.—Guy v. Union St. Ry., 193 
N.E. 740, 289 Mass. 225. 

N.X—^Fisch V. Waters, 67 A.2d 471, 
136 N.J.Law 651. i 

67. Wis.—Fox vl Kaminsky, 2 N.W,. 
2d 199, 239 Wis. 559. 
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a husband and wife, its operation by one in the pres¬ 
ence of the other is presumed to be as agent for 
the other.^^ Where a motor vehicle is community 
property, it is presumed that at the time of the ac¬ 
cident it was being used for community purposes so 
as to impute to the husband the wife’s negligence in 
its operation®^ and the burden is on the husband to 
come forward with evidence that the vehicle was 
not being used for community purposes.'^® 

§ 220(1). Happening of Accident or Injury 

The mere happening of an accident or occurrence of 


an Injury docs not raise a presumption or authorize an 
inference of negligence. 

As discussed supra § 204, it is a general rule that 
negligence on the part of defendant is never pre¬ 
sumed but is a matter for affirmative proof; hence, 
in the absence of special circumstances sufficient to 
bring into operation the doctrine of res ipsa loqui¬ 
tur, discussed infra §§ 220(2)-220(ll), the mere 
happening of an accident or occurrence of an in¬ 
jury does not raise a presumption or authorize an 
inference of negligence on the part of defendant^^ 
and does not warrant a verdict in favor of the in- 
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§ 220(2) 


jured partyHowever, the circumstances of an 
accident may be such as to warrant an inference of 
negligence in the absence of evidence to the con- 
traryJ^ 

The foregoing general principle has been applied 
to a great variety of particular defects and occur- 
rences/*^ including cases of injuries caused by fall¬ 
ing objects,or by the falling, tripping, or slipping 
of the injured person*^^ on a floor"" or stairway"^ 
or into a hole.'^^ 

§ 220(2). Res Ipsa Loquitur 

The doctrine of res ipsa loquitur, which is recognized 
In almost all jurisdictions, is that, where the thing which 


caused an injury Is shown to be under the management 
of defendant or his servants and the accident Is such 
as in the ordinary course of things does not happen if 
those who have its management or control use proper 
care, ft affords reasonable evidence, in the absence of 
explanation by defendant, that the accident arose from 
want of care. 

It is an established rule, known as the doctrine of 
res ipsa loquitur, that, where the thing which caused 
the injury complained of is shown to be under the 
management of defendant or his servants and the 
accident is such as in the ordinary course of things 
does not happen if those who have its management 
or control use proper care, it affords reasonable 
evidence, in the absence of explanation by defend¬ 
ant, that the accident arose from want of care.^^ 
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Application of res ipsa loquitur to 
particular defects and occurrences 
see infra § 220(12). 
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Co., 217 N.W. 16, 241 Mich. 260. 

Pa.—Lineaweaver v. John Wanamak- 
er Philadelphia, 149 A. 91, 299 Pa. 
45—Hartman v. Miller, 17 A.2d 652, 
143 Pa.Super. 143. 

Tluown object 

Fact that a falling object is 
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willful or negligent act of someone, 
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juries resulting therefrom have the 


burden of proving that either the 
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Mo., 61 F.2d 830—McGhee v. IT. S., 
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As the courts have frequently pointed out,^^ this 
statement of the rule is based on the expression in 
an early English case,^^ |^a.s been widely quoted with 
approval,and is the basis of substantially similar 
statements of the rule to the cfTect that the occur¬ 


rence of an injury under the circumstances therein 
set forth authorizes an inference or, to use the ter¬ 
minology employed by some courts, raises a pre¬ 
sumption that the party charged was guilty of neg¬ 
ligence.^^ The term literaliy means ‘The thing 
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Del.—Biddle v. Haldas Bros., 190 A. 
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lichrones, 45 N.E.2d 99, 316 Ill. 
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App, 190. 
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Power Co., 81 S.W.2d 957, 336 Mo. 
1016. 
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grrounds 296 N.Y.S. 922, 162 Misc. 
325— Corpus Juris cited in Rojas 
V. Pennsylvania Tunnel & Termi¬ 
nal R. Co., 47 N.Y.S.2d 82, 84— 
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ply Co., 108 P.2d 254, 99 Utah 496 
—^White V. Pinney, 108 P.2d 249, 
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N.W. 301, 230 Iowa 181—Huggard 
V. Glucose Sugar Refining Co., 109 
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which it is applied are of themselves of such a char¬ 
acter as to justify a jury in inferring negligence as 
the cause thereof.^® In other words, the doctrine 
permits negligence to he inferred from the physical 
cause of an accident, without the aid of circum¬ 
stances pointing to the responsible human cause.^^ 
The main theory underlying the doctrine has been 
said to be that, because of the circumstances of the 


§ 220(2) 

case in which it is applied, there is a probability of 

negligence.^S 

In Michigan the presumption of negligence aris¬ 
ing under the rule of res ipsa loquitur has not been 
recognized as such in the cases; on the contrary it 
is frequently stated in express terms that the rule 
has not been adopted in this state.®^ However, this 
statement, frequently made as a corollary to the 


Food Markets v. El Dorado Refin¬ 
ing Co., 134 P.2d 1102, 1104, 156 
Kan. 577. 

Ky.—Ralston v. Dossey, 167 S.‘W.2d 
739, 289 Ky. 40—Dunning v. Ken¬ 
tucky Utilities Co., 109 S.W.2d 6, 
270 Ky. 44. 

Lia.—Hake v. Air Reduction Sales 
Co., 28 So.2d 441, 210 La. 810— 
Loprestie v. Roy Motors, Inc., 185 
So. 11, 191 La. 239— Corpus Juris 
q.uoted in Bruchis v. Victory Oil 
Co., 153 So. 828, 832, 179 La. 242— 
Sclion V. James, App., 28 So.2d 531 
—Pearce v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So. 2d 743— Cor¬ 
pus Juris Q.uoted in Nuss v. Mac- 
Kenzie, App., 4 So.2d 845, 847— 
Dunaway v. Maroun, App., 178 So. 
710—Kendall v. People’s Gas & 
Fuel Co., App., 158 So. 254—Mon¬ 
roe V. D’Aunoy, App., 143 So. 716 
—Lawson v. Nossek, 130 So. 669, 
16 La.App. 207. 

Md.—Tittlebaum v. Pennsylvania R. 
Co., 174 A. 89, 167 Md. 397. 

Miss.—Mississippi Power & Light 
Co. V. Sumner Gin Co., 127 So. 284, 
156 Miss. 830. 

Mo.— Corpus Juris quoted in Zichler 
V, St. Louis Public Service Co., 59 
S.W.2d 654, 657, 332 Mo. 902— 

Walsh V. Southwestern Bell Tele¬ 
phone Co., 52 S.W.2d 839, 33l Mo. 
118—Gordon v. Muehling Packing 
Co., 40 S.W.2d 693, 328 Mo. 123— 
Carroll v. May Department Stores 
Co., 180 S.W.2d 793, 237 Mo.App. 
981—Palmer v. Hygrade Water & 
Soda Co., 151 S.W.2d 548, 236 Mo. 
App. 247. 

Nev.—Las Vegas Hospital Ass'n v. 
Gaffney, 180 P.2d 594, 64 Nev. 225. 

N.Y.—Cunningham v. Dady, S3 N.E. 
689, 191 N.Y. 152. 

Ohio.—^Winslow v. Ohio Bus Line 
Co., 73 N.E.2d 504, 148 Ohio St. 101 
—Fineberg v. Lincoln - Phelps 
Apartment Co., 9 N.E.2d 1011, 65 
Ohio App. 402. 

Or.—McPherson v. Oregon Trunk 
Ry., 102 P,2d 726, 165 Or. 1. 

Tex.—^McCray v. Galveston H. & S. 
A. R. Co., 34 S.W. 95, 89 Tex. 168 
—^Alagood V. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056, er¬ 
ror dismissed, judgment correct. 

Wash.—Morner v. Union Pac. R. Co., 
196 P.2d 744. 

W.Va,—State ex rel. Bennett v. Sims, 
48 S.E.2d 13—Wright v. Valan, 43 
S.E.2d 364, 


“Thing” as meaning “accident” 

(1) It has been held that the doc¬ 
trine of res ipsa loquitur means that 
the thing or instrumentality involved 
speaks for itself, and not that the 
accident speaks for itself.—Emigh v. 
Andrews, 191 P,2d 901, 164 Kan. 732. 

(2) On the other hand, it has been 
held that the maxim, res ipsa loqui¬ 
tur, meaning literally the thing itself 
speaks, might, in practice, be trans¬ 
lated “the accident spells negli¬ 
gence.”—Stodder v. Coca-Cola Bot¬ 
tling Plants, Me., 48 A.2d 622. 

86w U.S.—Carpenter v. Baltimore & 
O. R, Co., C.C.A.Ohio, 109 F.2d 375 
—Hagan & Cushing Co. v. Wash¬ 
ington Water Power Co., C.C.A. 
Idaho, 99 F.2d 614. 

Cal.—Crooks v. White, 290 P. 497, 
107 Cal.App. 304. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Nelson, 184 S.W.2d 108, 299 
Ky. 19—Droppelman v. Willing¬ 
ham, 169 S.W.2d Sll, 293 Ky. 614— 
Dalton V. Steiden Stores, 126 S.W. 
2d 155, 277 Ky. 179—^Dunning v. 
Kentucky Utilities Co., 109 S.W.2d 
6, 270 Ky. 44—Prank Fehr Brew¬ 
ing Co. V. Corley, 96 S.W.2d 860, 
265 Ky. 308—Stephens v. Kitchen 
Lumber Co., 2 S.W.2d 374, 222 Ky. 
736. 

Me.—Great Atlantic & Pacific Tea Co. 
V. Kennebec Water Dist., 34 A.2d 
729, 140 Me. 166—Metrinko v. 

Witherell, 188 A. 213, 134 Me. 483. 
Md.—Tittlebaum v. Pennsylvania R. 
Co., 174 A. 89, 167 Md. 397—Bene¬ 
dick V. Potts, 40 A, 1067, 8S Md. 
52, 41 L.R.A. 478. 

Miss.—^Waddle v. Sutherland, 126 So. 
201, 156 Miss. 54a. 

Mo.—Belding v. St. Louis Public 
Service Co., 215 S.W.2d 506—Charl¬ 
ton V. Lovelace, 173 S.W.2d 13, 351 
Mo. 364—^Walsh v. Southwestern 
Bell Telephone Co., 52 S.W.2d 839, 
331 Mo. 118—Gordon v. Muehling 
Packing Co., 40 S.W.2d 693, 328 Mo. 
123—Belding v. St. Louis Public 
Service Co., App., 205 S.W.2d 856. 
Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420. 

N.Y.—Griffin v. Manice, 59 N.E. 925, 
166 N.Y. 188, 82 Am.S.R. 630, 52 
L.R.A. 922—^Tesiero v. Kiskis, 32 
N.Y.S.2d 38, 263 App.Div. 171, af¬ 
firmed 42 N.E.2d 739, 288 N.Y. 639 
—Fisher v. New Yorjfc Dock Co., 87 
N.Y.S. 117, 91 App.Div. 526—Ennis 
V. Gray, 34 N.Y.S. 379, 68 N.T.St. 
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312, 87 Hun 355—Hammond v. 

Hammond, 236 N.Y.S. 100, 134 

Misc. 531. affirmed 237 N.Y.S. 557, 
227 App.Div. 336. 

Tenn,—Johnson v. Ely, 205 S.W.2d 
759, 30 Tenn.App. 294. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Tunis, Civ.App., 8 S.W.2d 247, 
error dismissed—Houston B. Sc W- 
T. V. Roach, 114 S.W. 418, 52 Tex. 
Civ.App. 95, error refused—Gulf, C. 
& S. P. R. Co. V. Wood, Civ.App., 
63 S.W. 164. 

“If the accident and the circum¬ 
stances under which it took place 
give ground for a reasonable infer¬ 
ence that if due care had been exer¬ 
cised, the thing that happened amiss 
would not have happened, the law 
says ‘res ipsa loquitur.* ”—^Weller v. 
Worstall, 196 N.E. 637, 639, 129 Ohio 
St. 596—Welch v. Rollman & Sons 
Co.. 44 N.E.2d 726, 729, 70 Ohio App. 
.515. 

87. N.C.—Howard v. Texas Co., 169 
S.E. 832. 205 N.C. 20. 

88. Cal.—Leet v. Union Pac. R. Co., 
155 P.2d 42. 25 Gal.2d 605, 158 A.L. 

R. 1008, certiorari denied 65 S.Ct. 
1403, two cases. 325 U.S. S6C, 89 L. 
Ed. 1986. 

89'. U.S.—Ford Motor Co. v. Bradley 
Transp. Co., C.A.Mich., 174 P.2d 192 
—Detroit Edison Co. v. Knowles, 

C. C.A.Mich., 152 F.2d 422—Laxton 
V. Hatzel & Buehler, C.C.A.Mich., 
142 P.2d 913—^Kenower v. Hotels 
Statler Co., C.C.A.Mich., 124 F.2d 
658—Corpus Juris cited in Ford 
Motor Co. V. Bradley Transp. Co., 

D. C.Mich., 74 F.Supp. 460. 465— 
The C. G. R.-180. D.C.Mich., 70 F. 
Supp. 975—Lauchert v. American 

S. S. Co., D.C.N.Y.. 65 F.Supp. 703— 
Kapp V. E. I. Du Pont De Nemours 

6 Co., D.C.Mich., 57 F.Supp. 32— 
O’Hara v. General Motors Corpora¬ 
tion. D.C.Mich., 35 F.Supp. 319. 

Mich.—Moore v. Traverse City Ma¬ 
sonic Bldg. Ass’n, 37 N.W.2d 457, 
324 Mich. 507—Trafamezak v. An- 
ys, 31 N.W.2d 832, 320 Mich. 653— 
Mitchell V. Stroh Brewery Co-, 1»5 
N.W.2d 144, 309 Mich. 231—Grand 
Trunk Western R. Co. v. Lovejoy, 

7 N.W:2d 212, 304 Mich. 35—Hazen 
V. Rockefeller, 6 N.W.2d 770, 303 
Mich. ^36—Peplinski v. Kleinke, 
299 N.W. 818. 299 Mich. S 6—Curtis 
V. Sears, Roebuck & Co., 299 N.W. 
70^, 298 Mich. 539—^Weissert v. 
City of Escanaba, 299 N,W. 139, 
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statement that the mere happening of an accident 
or occurrence of an injury raises no presumption or 
inference of negligence,^^^ has been taken to consti¬ 
tute a repudiation of the doctrine merely to the ex¬ 
tent that the doctrine is construed to raise a pre¬ 
sumption or authorize an inference of negligence 
from the mere occurrence of the injury, rather than 
an actual repudiation of the principles on which the 
doctrine is based.^^ Thus, notwithstanding the de¬ 
nial of the doctrine, those principles which in other 
jurisdictions are embraced within, and designated 
as, the rule of res ipsa loquitur are recognized and 
applied by the courts of this state,so as to raise 
a presumption or permit an inference of negligence 
in cases where the circumstances involved are such 
as would in other jurisdictions bring the case with¬ 
in the application of the rule.93 The Michigan rule 


is often stated in terms of circumstantial evidence,94 
the substance of the statement being that negligence 
may be established by circumstantial evidence's 
where the circumstances are such as to take the case 
out of the realm of conjecture and within the field 
of legitimate inferences from established facts.96 

In Pennsylvania the doctrine of res ipsa loquitur, 
in the sense that the mere happening of an accident 
may create a presumption of negligence, has been 
held not to obtain^^ except where a contractual re¬ 
lation's or other special circumstances or rela- 
tions99 exist However, the courts recognize what 
is known as ‘hhe exclusive control doctrine,” which 
has been said to be close to the doctrine of res ipsa 
loquitur^ and which, like that doctrine as applied 
in other jurisdictions, permits an inference to be 
made from the circumstances attendant on the in- 

510, 316 Mich. 523—Bradley v. Bur¬ 
dick Hotel €o., 11 N’.W.2d 257, 806 
Mich. 600—In re Miller’s Estate, 
2 N.W.2d 888, 300 Mich, 703— 
Poundstone v. Niles Creamery, 292 
N.W. 367, 293 Mich. 455—McLeod 
V. Savoy Hotel Co., 255 N.W. 308, 
■267 Mich. 352. 

96. XT.S.—Laxton v. Hatzel & Bueh- 
ler, C.C.A.Mich., 142 F.2d 913—The 
C. G. R.-180, D.C.Mich., 70 F.Supp. 
975. 

Mich.—Macros v. Coca-Cola Bottling 
Co., 287 N.W. 922, 290 Mich. 667— 
Postal Telegraph-Cable Co. v. Bat¬ 
tle Creek Gas Co., 287 N.W. 886, 
290 Mich. 481. 

U.S.—Touser Corp. of America 
V. Goodman & Theise, C.C.A.Pa„ 

153 F.'2d 284. 

Pa-—^Pope V. Reading Co., 156 A. 106, 
304 Pa, 326—^De Clerico v. Gimbel 
Bros., i50 A.2d 716, 160 Pa.Super. 

V. American Stores 
Co., 40 A.2d 696, 156 Pa.Super. 37'5 
—Flowers v. Dolan, 38 A.'2d 429, 
155 Pa.Super. 378—^Reay v, Mont- 
gomery Ward & Co., 35 A.2d 658, 

154 Pa.Super. 119—Trostel v. Read¬ 
ing Steel Products Corporation, 31 
A.2d 909, 152 Pa.Super. 273—Kel¬ 
ly V. Tount, Com.Pl., 87 Pitts.Leg. 
J. 89, affirmed 12 A.2d “579, 338 Pa. 
196. 

V. 900 North 63 rd 
Street Corporation, 9 A.2d 483, 137 
Pa.Super. 496—Bechtel v. Franklin 
Trust Co., 182 A. 800, 120 Pa.Super. 
587—Yorkshire Worsted Mills v. 
National Transit Co., Com.Pl., 28 
Del.Co. 402—Huber v. Grove, Com. 
PL, 50 Lanc.L.Rev. 363. 

99. Pa.—Huber v. Grove, supra. 
Application of doctrine as dependent 
on relation of parties generally see 
infra § 220(7). 

U.S.—Sierocinski v. E. I. Du Pont 
De Nemours & Co., C.C.A.Pa., 118 
F.2d 531. 


298 Mich. 443—Schultz v. Sollitt 
Const, Co., 295 N.W. 585, 296 Mich. 
125—Corpus Juris quoted in. Ma- 
cres V. Coca-Cola Bottling Co., 287 
N.W. 922, 924, 290 Mich. 567—Wa- 
beke v. Bull, 286 N.W. 825, 289 
Mich. 551—Collar v. May croft, 264 
N.WL 407, 274 Mich. 376—A, X 
Brown & Son v. City of Grand Rap¬ 
ids, 251 N.W. 561, '265 Mich. 465 
—^Durfey v. Milligan, 251 N.W. 356, 
265 Mich. 97—Eaton v. Consum¬ 
ers’ Power Co., 240 N.W. 24, 256 
Mich. 549—^Kerr v. City of Detroit, 
Department of Street Railways, 
238 N.W. 190, 2‘55 Mich. 446—Samp¬ 
son V. Veenboer, 234 N.W. 170, 252 
Mich. 660 —Camp v. Spring, 217 N- 
W. 917, 241 Mich. 700. 
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90. U.S.—Laxton v. Hatzel & Bueh- 
ler, C.C.A.Mich., 142 F.2d 913—The 
C. G. R.-ISO, D.C.Mich., 70 F.Supp. 
975—Lauchert v. American S. S. 
Co., D.C.N.Y., 65 F.Supp. 703—Kapp 
V. E. I. Du Pont De Nemours & 
Co., D.C.Mich., 57 F.Supp, 3‘2- 

Mi ch.—Trafamezak v. Anys, 31 N.W. 
2d 832, 320 Mich. 653—Pappas v. 
Parsons, 25 N.W.2d 510, 316 Mich. 
623—Mitchell v. Stroh Brewery 
Co., 15 N.W.2d 144, 309 Mich. 231 
—Curtis V. Sears, Roebuck & Co., 
299 N.W. 706, 298 Mich. 539—Postal 
Telegraph-Cable Co. v. Battle 
Creek Gas Co., 287 N.W. 886, 290 
Mich. 481—Collar v. Maycroft, 264 
N.W. 407, 274 Mich. 376—McLeod 
V- Savoy Hotel Co., 255 N.W. 308, 
267 Mich. 3*52—^A. X Brown & Son 
V. City of Grand Rapids, 251 N.W. 
561, 265 Mich. 465. 

91. Mich.—Macros v. Coca-Cola Bot¬ 
tling Co., 287 N.W. 922, 290 Mich, 
667. 

92. Mich.—^Loveland v. Nelson, 209 
N.W. 835, 235 Mich. 623—Fuller v. I 
Magatti, 203 N.W. 868, 231 Mich. J 


B. Co., 173 N.W. 360, 206 Mich. 545, 
5 A.L.R. 1333. 

93. Mich.—Corpus Juris quoted in 
Macres v. Coca-Cola Bottling Co., 
287 N.W. &22. 924, 290 Mich. 667— 
Durfey v. Milligan, 251 N.W. 356, 
265 Mich. 97. 

Tex.—Corpus Juris quoted at length 
in Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 664, 125 Tex. 
248, as stating Michigan law. 

45 C.J. p 1196 note 59. 

*‘The rule [that res ipsa loquitur 
doctrine does not prevail] should not 
be extended so as to deny a right of 
action where there is room for bal¬ 
ancing the probabilities and for 
drawing reasonable inferences bet¬ 
ter supported on one side than the 
other.”—^Ford Motor Co. v. Bradley 
Transp. Co., C.A.Mich., 174 F.2d 192, 
196. 

Repudiation not weakened 

“The fact that the Michigan Su¬ 
preme Court has recognized that in 
many cases circumstantial evidence 
of the cause of an accident is suffi¬ 
ciently strong to warrant an infer¬ 
ence or deduction of negligence, and 
that results are often reached which 
are not different from those which 
would ensue in similar cases in ju¬ 
risdictions which apply the doctrine 
of res ipsa loquitur, in no way weak¬ 
ens the repudiation of the doctrine 
itself.”—^Detroit Edison Co. v, 
Knowles, C.C.A.Mich., 15'2 F.2d 422, 
423. 

94. U.S.—^Laxton v. Hatzel & Bueh- 
ler, C.C.A.Mich., 142 P.2d 913. 

Mich.—Corpus J'urls cited in Macres 

V. Coca-Cola Bottling Co., 287 N. 

W. 922, 924, 290 Mich. 567. 

45 C.X p 1196 note 68. 

95. U.S.—^Kapp V. E. I. Du Pont D© 
Nemours & Co., D.C.Mich., 67 F. 
Supp. 32. 


97. 


197—Smith 


213—^Burghardt ▼. Detroit United*Mich-—^Pappas v. Parsons, 25 N.W.2d 
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jury2 where, under the evidence, the only reasonable 
conclusion is that the accident was caused by the 
negligence of defendant in the manner alleged.^ 
So, the rule obtains in this state as in others that, 
where the thing which caused the injury is shown 
to be under the management of defendant or his 
servants and the accident is such as in the ordinary 
course of things does not happen if those who have 
its management or control use proper care, it affords 
reasonable evidence,^ permits the inference,^ or 
raises the presumption,^ in the absence of explana¬ 
tion by defendant, that the accident arose from want 
of care; but it has been held that, in order for this 
rule to apply, the circumstances must be free from 
disputed To the extent that they are applicable, 
statements relating to the rule of proof of negli¬ 
gence by circumstantial evidence as it obtains in 
Pennsylvania will, in the ensuing discussion, be 


treated with other cases, where appropriate, relating 
to the doctrine of res ipsa loquitur. 

In South Carolina the rule of res ipsa loquitur 
has been repeatedly held not to obtain.^ Neverthe¬ 
less, as discussed infra § 243, negligence may be es¬ 
tablished by circumstantial evidence. 

§ 220(3). - Nature of Doctrine 

a. In general 

b. As evidence of negligence 
a. In General 

The doctrine of res ipsa loquitur is a rule of evi¬ 
dence peculiar to the law of negligence which recognizes 
that prima facie negligence may be established without 
direct proof and furnishes a substitute for specific proof 
of negligence. 

The doctrine of res ipsa loquitur is a rule of evi¬ 
dence^ according to the many decisions on the 


2. U.S.—Trouser Corp. of America v. 
Goodman & Theise, C.C.A.Pa., 153 
F.2d 2S4, 

Pa.—Pope V. Reading* Co., 156 A. 106, 
304 Pa. 326—Shafer v. Lacock, 
Hawthorn & Co., 32 A. 44, 168 Pa. 
497, 29 L.R.A, 254—Flowers v. I>o- 
lan, 38 A.2d 429, 155 Pa.Super. 378 
—Trostel v. Reading Steel Prod¬ 
ucts Corporation, 31 A.2d 909, 152 
Pa.Sup€r. 273—Stein v. Taylor, 
Com.PL, 56 Montg.Co. 199—Kelly v. 
Yount, Com.PI,, 87 Pittsb.Lreg.J. 
89, affirmed 12 A.2d 579, 338 Pa. 
190. 

3. Pa.—Dillon v. William S. Scull 
Co., 64 A.2d 525, 164 Pa.Super. 365. 

4. U.S.—Boyle v. Ward, D.C.Pa., 39 
F.Supp. 545, affirmed, C.C.A., 125 F. 
2d 672—Sierocinski v. E. I. Du 
Pont De Nemours & Co., D.C.Pa., 
25 F.Supp. 706. 

Pa.—Turek v. Pennsylvania R. Co., 64 
A.2d 779, 361 Pa. 512—Shedlock v. 
Wyoming Valley Autobus Co., 17 
A.2d 384, 340 Pa. 377—Kelly v. 
Yount, 12 A.2d 579, 338 Pa. 190— 
Vescio V. Pennsylvania Electric 
Co., 9 A.2d 546, 336 Pa. 502—Penn¬ 
sylvania R. Co. V. City of Pitts¬ 
burgh, 6 A.2d 907, 335 Pa. 449— 
Shafer v. Lacock, Hawthorn & Co., 
32 A. 44, 168 Pa. 497, 29 L.R.A. 
254—Hunter v. Hotel Sylvania Co., 
34 A.2d 816, 153 Pa.Super. 591— 
Trostel v. Reading Steel Products 
Corporation, 31 A.2d 909, 152 Pa- 
Super. 273—Morgan v. Peters, 24 
A.2d 644, 148 Pa.Super. $8—Fay 
V. 900 North 63rd Street Corpora¬ 
tion, 9 A.2d 483, 137 Pa.Super. 496 
—Young V. Yellow Cab Co., 180 A- 
63, 118 Pa.Super. 495—Bickel v. 
Horst, Com.PL, 36 Berks Co.L.X 
243—McLaughlin v. Southern 
Pennsylvania Traction Co., Com. 
PL, 32 Del.Co. 2'52—Sabatelli v. 
Scull, Com.PL, 29 Del.Co. 456— 
Burns v. Berwick Transps. Co., 
65 C.J.S.—63 


Com.PL, 26 Erie Co. 241—^Kessner 
V. Ressler, 51 Lanc.L.Rev. 233— 
Piershalski v. Croop, Com.PL, 34 
Luz.Leg.Reg. ,353—Kline v. Gordon, 
Com.PL, 53 Montg.Co, 285—Heyl v. 
Zegler, Com.PL, 91 Pittsb.Leg.J. 
71. 

5. Pa.—Bender v. Welsh, 25 A.2d 
IS2, 344 Pa. 392—Butler v. Del Fa- 
vero, 176 A. 765, 116 Pa.Super. 534. 

6. Pa.—Hamill v. Philadelphia Rap¬ 
id Transit Co., 98 Pa.Super. 242. 

7. U.S.—Sierocinski v. E. I. Du Pont 
De Nemours & Co., C.C.A.Pa., 118 
F.2d 531. 

8. S.C.—^Merchant v. Columbia Coca- 

Cola Bottling Co., 51 S.E.2d 749, 
214 S.C. 206—Carroll v. South Car¬ 
olina Nat. Bank, 45 S.E.2d 729, 211 
S.C. 406—^Watson v- Coxe Bros. 
Lumber Co., 26 S.E.2d 401, 203 S. 
C. 125—^Albergotti v. Dixie Produce 
Co., 25 S.E.2d 156, 202 S..C. 357— 
Eickhoff V. Beard-Laney, Inc., 20 
S.E.2d 153, 199 S.C. 500, 141 A.L.R. 
1010—Shields v. Chevrolet Truck, 
12 S.E.2d 19, 195 S.C. 437—Gilland 
V. Peter’s Dry Cleaning Co., 11 S. 
E.2d 857, 195 S.C. 417—Poliakoff v. 
Shelton, S S.E.2d 494, 193 S.C. 398— 
Gantt V. Columbia Coca-Cola Boi¬ 
ling Co.. 7 S.E.2d 641, 193 S.C. 51, 
127 A.L.R. 1185—Irick v. Peoples 
Baking Co., 196 S.E. 887, 187 S.C. 
238—Hunsucker v. State Highway 
Department, 189 S.E. 652, 182 S.C. 
441—^Delk V. Liggett & Myers To¬ 
bacco Co.. 186 S.E. 383, 180 S.C. 436 
—Langston v. Fiske-Carter Const. 
Co., 185 S.E. 62, 180 S.C. 113—Ferry 
V. Carolina Theater. 185 S.E. 184, 
180 S.C. 130—Heath v. Town of 
Darlington, 177 S.E. 894, 175 S.C. 
27—Montgomery v. Conway Lum¬ 
ber Co., 172 S.E. $20, 171 S.C. 483 
—Correll v. City of Spartanburg, 
169 S.E. 84, 169 S.C. 403—Bridge 
V. Orange Crush Bottlers, 162 S.E. 
325, 164 S.C. 351. | 
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9. U.S.—^Ramsouer v. Midland Val¬ 
ley R. Co., C.C.A.Ark., 135 F.2d 101 
—Daroca v. Metropolitan Life Ins. 
Co., C.O.A.La., 121 F.2d 917, cer¬ 
tiorari denied 62 S.Ct. 4S3, 314 U.S. 
700, 86 L.Ed. 559—Carpenter v. Bal¬ 
timore & O. R. Co., C.C.A.Ohio, 109 
F.2d 375—Coca-Cola Bottling Co. 
of Henderson v. Munn, C.C.A.N.C., 
99 P.2d 100—Cochran v. Pittsburgh 
& L. E. R. Co., D.C.Ohio, 31 F.2d 
769—Highland Golf Club of Iowa 
Falls, Iowa, v. Sinclair Refining 
Co., D.C.Iowa, 59 F.Supp. 911— 
Mails V. Kansas City Public Serv¬ 
ice Co., D.C.Mo., 51 F.Supp. 562— 
Corpus Jtiris quoted at length in 
Cohn V. United Air Lines Trans¬ 
port Corporation, D.C.Wyo., 17 F. 
Supp. 86‘5, 866. 

Ala.— Corpus Juris cited in Southern 
By. Co. V. Hargrove, 155 So. 316, 
317, 26 Ala.App. 165. 

Ariz.—Drumm v. Simer, 205 P.2d 592, 
68 Ariz. 319—Stewart v. Crystal 
Coca-Cola Bottling Co., 68 P.2d 
952, 50 Ariz. 60—Pickwick Stages 
Corporation v. Messinger, 36 F.2d 
168, 44 Ariz. 174—Sawyer v. Peo¬ 
ple's Freight Lines, 22 P.2d 1080, 42 
Ariz. 145. 

Cal.—Hinds v. Wheadon, 154 P.2d 
720, 67 CaLApp.2d 456—Pacific Tel¬ 
ephone & Telegraph Co. v. City of 
Lodi, 137 P.2d 847, 58 CaLApp.2d 
888—Dorswitt v. Wilson, 125 P. 
2d 626, 51 CaLApp.2d 623—Metz 

V. Southern Pac. Co., 124 P.2d 670, 
51 CaLApp.2d 260. 

Del.—Slack v. Premier-Pabst Corpo¬ 
ration, 5 A. 2d 516, 1 Terry 97— 
Biddle V. Haldas Bros., 190 A, 588, 
8 W.W.Harr. 210—Thompson v. 
Codes, 180 A. 522, 7 W.W.Harr. 
83—Starr v. Starr, 170 A. 924, 6 

W. W.Harr. 556. 

Fla.—Reichenbach v. New Alamac 
Hotel Corporation, 194 So. 250, 141 
Fla. 797—^American Dist. Electric 
Protective Co. v. Seaboard Air 
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question, rather than a rule of pleading’’^® or of sub- | stantive lawH or an independent ground of liabili- 


Line Ry. Co., 177 So. 294, 129 Fla. 
518. 

Ga.—Candler v. Automatic Heating, 
149 B.E. 2S7, 40 Ga.App. 2S0. 

III.—Board of Trade of City of Chi¬ 
cago V. J. K. Co., S ^^.E.2d 523, 290 
IlI.App. 385—Kerwin v. Stoning- 
ton Elevator Co., 10 N.E.2d 224. 
291 IlI.App. 471—Herbst v. Levy, 
279 IlI.App. 353. 

Ind.—Corpus Juris cited iu Wass v. 

Suter, App., 84 X.E.2d 734, 736. 
Iowa.—Savery v, Kist, 11 N-W.2d 
23, 234 Iowa 98—Gebhardt v. Mc- 
Quillen, 297 N.W. 301, 230 Iowa 181 
—Olson V. Cushman, 276 N.'VV. 777, 
224 Iowa 974—Sutcliffe v. Port 
Dodge Gas & Electric Co., 257 
W. 406, 218 Iowa 1386. 

Kan.—Emigh v. Andrews, 191 P.2d 
901, 164 Kan. 732—Corpus Juris 
cited iu Truhlicka v. Beech Air¬ 
craft Corp., 178 P.2d 252, 259, 162 
Kan. 535—Sipe v. Helgerson, 153 
P.2d 934, 159 Kan. 290—IVaddell v. 
Woods, 148 P.2d 1016, 158 Kan. 469, 
152 A.D.R. 629—Corpus Juris cited 
iu Starks Food Markets v. El Do¬ 
rado Refining Co., 134 P.2d 1102, 
1104, 156 Kan. 577. 

Ky.—Thomson v. Kost, 181 S.W.2d 
44'5, 298 Ky. 32—Prank Pehr Brew¬ 
ing Co. V. Corley, 96 S.W.2d 860, 
265 Ky. 308. 

La.—Loprestie v. Roy Motors, Inc., 
185 So. 11, 191 La. 239. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A.2d 622—Chaisson v. 
Williams. 156 A, 154, 130 Me. 341. 
Minn.—Peterson v. Minnesota Pow¬ 
er & Light Co., 291 K.W. 705, 207 
Minn. 387. 

Mo.—Corpus Juris quoted iu Cruce v. 
Gulf, Mobile & Ohio R. Co., 216 S. 
W.2d 78, 81—Belding v. St. Louis 
Public Service Co., 215 S.W.2d 506 i 
—Corpus Juris quoted in Zichler v. 
St. Louis Public Service Co., 59 S. 
W.2d 654, 657, 332 Mo. 902—Kees 

V. Canada Dry Ginger Ale, 199 S. 

W. 2d 76, 239 Mo.App. 1080—Cor¬ 
pus Juris cited iu Brown v. St. 
Louis County Gas Co., App., 131 S. 
W.2d 354, 359. 

N.J.—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493—Wil¬ 
son V. Public Service Coordinated 
Transport, 20 A.2d 368, 126 N.J. 
Law 250—^Dunn v. Hoffman Bever¬ 
age Co., 20 A-2d 352, 12$ N.J.Law 
556. 

Ohio.—Rennecker v. Canton Terminal 
Restaurant, 73 N,E.2d 498, 14S Ohio 
St. 119—Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 1— 
Collins V. McClure, 56 N.E.2d 171, 
143 Ohio St. 569—Sherlock v. 
Strouss-Hirshberg Co., 4 N.E.2d 
912, 132 Ohio St. 35—Weller v. 
Worstall, 196 N.E. 637, 129 Ohio St. 
596—^Kaltenbach v. Cleveland, Co¬ 
lumbus & Cincinnati Highway, 80 
N.E.2d 640, 82 Ohio App. 10—Ros- 


pert V. Old Fort Mills, 78 N.E,2d 
909, 81 Ohio App. 241—^Farina v. 
First Nat. Bank. 51 N.E.2d 36, 72 
Ohio App. 109—Welch v. Rollman 
& Sons Co., 44 N.E.2d 726, 70 Ohio 
App. 515—Walker v. Toledo Hotel 
Co., 17 N.E.2d 422, 59 Ohio App. 
229—Class v. Young Women’s 
Christian Ass’n, 191 N.E, 102, 47 
Ohio App. 128—Brown v. Pennsyl¬ 
vania Greyhound Lines, 15 Ohio 
Supp. 1. 

Okl.—Canada Dry Ginger Ale v. Fish¬ 
er, 201 P.2d 245—Keefer v. Pub¬ 
lic Service Co. of Oklahoma, 90 P. 
2d 409, 185 Okl. 94—J. C. Penny 
Co. V. Forrest, 80 P.2d 640, 183 Okl. 
106. 

Or.— rCorpus Juris cited in Cunning¬ 
ham V. Oregon Farmers Institute, 
124 P.2d 304, 306, 168 Or. 452. 

Pa.—^Dillon v. William S. Scull Co., 
64 A.2d 525, 164 Pa.Super. 365. 
S.D.—Roster v. Inter-State Power 
Co., 23'7 N.W. 738, 58 S.D. 521. 
Tenn.—Quinley v. Cocke, 192 S.W.2d 
992, 183 Tenn. 428—Oliver v. Union 
Transfer Co., 71 S.W.2d 478, 17 
Tenn.App. 694. 

Tex.—^Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 12*5 Tex. 218, 
error dismissed—Carothers v. 01- 
shan, Civ.App., 198 S.W.2d 941, re¬ 
fused no reversible error—^Ward v. 
Wallace, Civ.App., 175 S.W.2d 611 
—Texas & Pac, Ry. Co. v. Cassa- 
day, Civ.App., 148 S,W.2d 471, er¬ 
ror dismissed, judgment correct— 
National Union Fire Ins, Co. v. 
Wallace, Civ.App., 118 SW.2d 609 
—Corpus Juris cited in Texas & 
N- O. R. Co. V. Schreiber, Civ.App., 
104 S.W.2d 929, 931. 

Utah.—^White v. Pinney, 108 P.2d 249, 
99 Utah 484. 

Wash.—Morner v. Union Pac. R. Co., 
196 P.2d 744— Corpus Juris cited in 
Pacific Coast R. Co. v. American 
Mail Line, 172 P.2d 226, 234, 25 
Wash.2d 809—^Wellons v. Wiley, 
166 P.2d 852, -24 Wash.2d 543— 
Mahlum v. Seattle School Dist. No. 
1, 149 P.2d 918, 21 Wash.2d 89. 

45 C.J. p 1196 note 63. 

Buie of iuterpretatiou 

The doctrine of res ipsa loquitur 
is a rule of interpretation by which 
evidence of facts is made to speak 
the logical conclusions naturally 
flowing therefrom.—^Asprodites v. 
Standard Fruit & Steamship Co., C.C. 
A.La., 108 F.2d 728, certiorari denied 
60 S.Ct 1089, 310 U.S. 642, 84 L.Ed. 
1410—Smith v. U. S., C.C.A.La., 96 F. 
2d 976. 

Applicability determined on conclu¬ 
sion of trial 

La.—Plunkett v. United Elec. Service, 
36 So.2d 704, 214 La. 145, 3 A.L.R. 
2d 1437—^Haxe v. Air Reduction 
Sales Co., :28 So.2d 441, 210 La. 810 
—Gerald v. Standard Oil Co. of 
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Louisiana, 16 So.2d 233, 204 La. 
690. 

10. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., C.C.A.Ark., 135 F.2d 101. 

Iowa.—Gebhart v. McQuillen, 297 N. 
W. 301, 230 Iowa 181—Sutcliffe v. 
Fort Dodge Gas & Electric Co., '257 
N.W. 406, 218 Iowa 1386—Whit¬ 
more V. Herrick, 218 N.W. 334, 205 
Iowa 621. 

La.—Plunkett v. United Elec. Service, 
36 So.2d 704, '214 La. 145, 3 A.L.r! 
1437—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
690. 

Ohio.—^Brown v. Pennsylvania Grey¬ 
hound Lines, 15 Ohio Supp. 1. 

Okl.—J. C. Penny Co. v. Forrest, 80 
P.2d 640, 183 Okl. 106. 

Or.—Cunningham v. Oregon Farmers 
Institute, 124 P.2d 304, 168 Or. 452. 

11. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., C.C.A.Ark., 13.5 P.2d 101 
—Mails V. Kansas City Public 
Service Co., D.C.Mo., 61 F.Supp. 
562. 

Cal.—Pacific Telephone & Telegraph 
Co. V. City of Lodi, 136 P.2d 847, 68 
Cal.App.2d 888. 

Fla.—Reichenbach v. New Alamac 
Hotel Corporation, 194 So. 250, 141 
Fla. 797—^American Dist. Electric 
Protective Co. v. Seaboard Air Line 
Ry. Co., 177 So. 294, 129 Fla. 518. 
Ga.—Bowers v. Fred W. Amend Co.» 

35 -S.E.2d 15, 72 Ga.App. 714. 
Kan.—Emigh v. Andrews, 191 P.2d 
901, 164 Kan. 732—Truhlicka v. 
Beech Aircraft Corp., 178 P.2d 252, 
162 Kan. 535—Sipe v. Helgerson, 
153 P.2d 934, 159 Kan. 290—Wad¬ 
dell V. Woods, 148 P.2d 1016, 158 
Kan. 469, 15'2 A.L.R. 629—Starks 
Pood Markets v. El Dorado Refin¬ 
ing Co., 134 P.2d 1102, 156 Kan. 
577. 

La.—^Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, 214 La. 145, 3 A. 
L.R. 1437—Gerald v. Standard Oil 
Co. of Louisiana, 16 So.2d 233, 204 
La. 690. 

Minn.—Peterson v. Minnesota Power 
& Light Co., 291 N.W. 70'5, 207 
Minn. 387. 

N.J.—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493. 

Ohio.—Pink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 1— 
Collins V. McClure, 56 N.E.2d 171, 
143 Ohio St, 569—Kaltenbach v. 
Cleveland, Columbus & Cincinnati 
Highway, App., 80 N.E.2d 640— 
Rospert v. Old Fort Mills, 78 N.E. 
2d 909, 81 Ohio App. 241—^Parina 
V. First Nat. Bank, 51 N.E.2d 36, 72 
Ohio App. 109—Class v. Young 
Women’s Christian Ass’n, 191 N.E. 
102, 47 Ohio App. 128—Brown v. 
Pennsylvania Greyhound Lines, 15 
Ohio Supp. 1. 

Tenn.—Quinley v. Cocke, 192 S.W.2d 
992, 183 Tenn. 428. 



65 C.J.S. 


NEGLIGENCE 


% 220(3) 


ty.i2 It is a rule peculiar to the law of negligence^^ 
and is an exception to,i‘^ or perhaps more accurately 
a qualification of,^^ the general rule, discussed su¬ 
pra § 204, that negligence is not to be presumed but 
must be affirmatively proved. The doctrine is a rec¬ 
ognition that prima facie negligence may be estab¬ 
lished without direct proof; it furnishes a substi- 1 


tute for, and relieves plaintiff of the burden of pro¬ 
ducing, specific proof of negligence.^® The rule, 
however, when applicable to the facts and circum¬ 
stances of a particular case is not intended to and 
does not dispense with the requirement of proof 
of culpable negligence on the part of the party 
charged;^" it merely determines or regulates what 


Tex.—National Union Fire Ins. Co. v. 

Wallace, Civ.App., 118 S.W.2d 609. 
Utali.—Jenson v. S. H. Kress & Co., 
40 P.2d 95S, 87 Utah 434. 

Wash.—^Wellons v. Wiley, 166 P.2d 
852, 24 Wash.2d 543—Mahlum v. 
Seattle School Dist. No. 1, 149 P.2d 
918, 21 Wash.2d 89. 

12. Cal.—Hinds v. Wheadon, 154 P. 
2d 720, 67 Cal.App.2d 456—Dors- 
witt V. Wilson, 125 P.2d 626, 51 
Cal.App.2d 623. 

Del.—Thompson v. Cooles, 180 A- 
522, 7 W.W.Harr. 83. 

Miss.—Bloch V. Brown, 29 So.2d 665, 
201 Miss. 653, 173 A.L.R. 874. 

N.Y.—Nickisch v. Madison-34th St. 
Corp., 55 N.T.S.2d 767, 185 Misc. 
25, affirmed 55 N.T.S.2d 770, 185 
Misc. 108, affirmed 58 N.Y.S.2d 215, 
269 App.Div. 932, affirmed 66 N.E. 
2d 850, 295 N.Y. 833. 

Ohio.—Sherlock v. Strouss-Hirshberg 
Co., 4 N.E.2d 912, 132 Ohio St. 
35. 

13. Mo.—Cruce v. Gulf, Mobile & 
Ohio R. Co., 216 S.W.2d 78—-Beld- 
ing V. St. Louis Public Service Co., 
215 S.W.2d 506— <?orpus Juris 
quoted iu Zichler v. St. Louis Pub¬ 
lic Service Co., 59 S.W.2d 654, 657, 
332 Mo. 902— CJorpxLS Juris cited in 
Brown v. St. Louis County Gas 
Co., App., 131 S.W.2d 354, 359. 

Ohio.—Weller v. Worstall, 196 N.E. 
637, 129 Ohio St 596, 

14. Cal.—Owen v. Beauchamp, 152 
P.2d 756, 66 Cal.App.2d 750. 

Ill.—Herbst v. Levy, 279 III. App, 
353. 

Mo.— Corpus Juris quoted in Cruce 
V. Gulf, Mobile & O. R. Co., 216 
S.W.2d 78, 81—Semler v. Kansas 
City Public Service Co., 196 S.W.2d 
197, 355 Mo. 388— Corpus Juris 

cited in Glasco Electric Co. v. 
Union Electric Light & Powder Co., 
ei S.W.2d 955, 957, 332 Mo. 1079— 
Corpus Juris quoted in Zichler v. 
St. Louis Public Service Co., 59 
«.W.2d 654, 657, 332 Mo. 902— 

Corpus Juris cited in Brown v. St. 
Louis County Gas Co., App., 131 
S.W.2d 354, 359. 

N.J.—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493. 

Ohio.—Cunningham v. Neil House 
Hotel Co., App., 33 N.E.2d 859. 

45 C.J. p 1196 note 64. 

The doctrine is in derogation of 
the rule that negligence must be af¬ 
firmatively proved.—Norris v. Phila¬ 
delphia Electric Co., 5 A..2d 114, 334 
Fa. 161. 


15. HI.—Herb.st v. Levy, 279 HI. 
App. 353. 

Mo.—Cruce v. Gulf, Mobile & Ohio 
R. Co., 216 S.W.2d 78—Ta.ver v. 
York Ice Machinery" Corporation, 
119 S.W.2d 210. 342 Mo. 912— 
Glasco Electric Co. v. Union Elec¬ 
tric Light & Power Co., 61 S.W.2d 
955, 332 Mo. 1079. 

Ohio.—Weller v. Worstall, 196 N.E. 
637, 129 Ohio St. 596—Welch v. 
Rollman & Sons Co., 44 N.E.2d 
726, 70 Ohio App. 515. 

Or.—Wilbur v. Home Lumber & Coal 
Co., 282 P. 236, 131 Or. ISO. 

Tex.—Amarillo Coca-Cola Bottling 
Co. V. Loudder, Civ.App., 207 S.W. 
2d 632. 

Wash.—Morner v. Union Fac. R. Co., 
196 P.2d 744. 

16. U.S.—Blanton v. Great Atlantic 
& Pacific Tea Co., C.C.A.Ga., 61 
P.2d 427, certiorari denied 53 S.Ct. 
405, 288 U.S. 609, 77 L.Ed. 984— 
Coal Operators Cas. Co. v. U. S., 
D.C.Pa., 74 F.Supp. 236, motion de¬ 
nied 76 F.Supp. 681—Highland Golf 
Club of Iowa Falls, Iowa, v. Sin¬ 
clair Reftning Co., D.C.Iowa, 59 P. 
Supp. 911. 

Ala.—Southeastern Greyhound Lines 

V. Callahan, 13 So.2d 660, 244 Ala. 
449—Southern Ry. Co. v. Har¬ 
grove, 155 So. 316, 26 Ala.App. 
165. 

Ariz.—Stewart v. Crystal Coca-Cola 
Bottling Co., 68 P.2d 952, 50 Ariz. 
60—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262—Sawyer v. Peo¬ 
ple’s Freight Lines, 22 P.2d 1080. 
42 Ariz. 145. 

Cal.—Hoffing v. Coca-Cola Bottling 
Co., 197 P.2d 56, 87 Cal.App.2d 

371. 

Conn.—Livingstone v. City of New 
Haven, 3 A.2d 836, 125 Conn. 123. 
Ill.—Kylavos v. Polichrones, 45 N.E. 

2d 99, 316 IlLApp. 444. 

Iowa.—^Whitmore v. Herrick, 218 N. 

W. 334, 205 Iowa 621. 

Kan.—Daniel v. Otis Elevator Co., 
118 P.2d 596, 154 Kan. 293. 

Ky.—Reibert v. Thompson, 194 S.W. 
2d 974, 302 Ky. 688. 

La.—Loprestie v. Roy Motors, Inc., 
185 So, 11, 191 La. 239—Gershner 
V. Gulf Refining Co., App., 171 So. 
399—Motor Sales & Service v. 
Grasselli Chemical Co., 131 So. 
623, 15 La.App. 353. 

Me.—^Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Mass.—Glaser v. Schroeder, 168 N.E. 
809, 269 Mass. 337. 

Mo.—Belding v. St. Louis Public 
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Service Co., 215 S.W.2d 506—Harke 
v. Haase. 75 S.W.2d 1001, 335 Mo. 
1101—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S. 
W.2d 955, 332 Mo. 1079—Corpus 
Juris quoted iu Zichler v. St. Louis 
Public Service Co., 59 S.W.2d 654, 
657, 332 Mo. 902—Stephens v. 

Coca-Cola Bottling Co. of St. 
Louis, App., 215 S.W.2d 50—Axon 
V. Kansas City Public Service Co., 
App., 142 S.W.2d 34 2—Corpus Jnris 
cited iu Brown v. St. Louis County 
Gas Co., App., 131 S.W.2d 354. 359 
—Glossip V. Kelly. 67 S.W.2d 513, 
228 Mo.App. 392—Faubion v. Kan¬ 
sas City Public Service Co., App., 
22 S.W. 2d 897. 

Mont.—^Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R. 1122—Hamilton v. 
New York State Realty & Terminal 
Co., 66 N.Y.S.2d 177. 

Ohio.—^Winslow v. Ohio Bus Line Co., 
73 N.E.2d 504, 148 Ohio St. 101. 

Tex.—Corpus Juris cited iu Edwards 
V. Hawkins, Civ.App., 77 S.W.2d 
1098. 1100. 

Wash.—Corpus Juris cited iu Morner 
V. Union Pac. R. Co., 196 P.2d 744, 
749. 

45 C.J. p 1196 note 68. 

17. U.S.—Deneen v. Baltimore & O, 
R. Co., D.CW.Va., 68 F.Supp. 148. 
Ala.—Cooper v. Agee, 132 So. 173, 
222 Ala. 334—Southern Ry. Co. v. 
Hargrove, 155 So. 316, 26 Ala.App. 
165. 

Ariz.—Tenney v. Enkeball, 158 P.2d 
519, 62 Ariz. 416—Stewart v. Cry¬ 
stal Coca-Cola Bottling Co., 68 P. 
2d 952, 50 Ariz. '60—Pickwick 

Stages Corporation v. Messinger, 
36 P.2d 168, 44 Ariz. 174. 

Ark.—Kirkpatrick v. American Ry. 
Express Co., 6 S.W.2d 524, 177 Ark. 
334. 

Cal.—Allbritton v. Interstate Transit 
Lines, 87 P.2d 704, 31 Cal.App.2d 
149. 

Del.—Biddle v. Haldas Bros., 190 A- 
588, 8 W.W.Harr. 210. 

Ind.—^Kickels v. Fein, 10 N.E. 2d 297, 
104 Ind.App, 606. 

Kan.—Sipe v. Helgerson, 153 P.2d 
934, 159 Kan. 290—Daniel v. Otis 
Elevator Co., 118 P.2d 596, 154 Kan. 
293. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A^2d 622—^Winslow v. 
Tibbetts, 162 A, 785, 131 Me. 318— 
Chaisson v. Williams, 156 A. 154, 
130 Me. 341. 
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shall be prima facie evidence thereof.^* The prin¬ 
ciple has been characterized as a picturesque way of 
describing a balance of probability on a question of 
fact on which little evidence either way has been 
presented.^^^ 

b. As Evidence of Negligence 

While ft is generally agreed that the doctrine of res 
Ipsa loquitur furnishes one method of proving negligence, 
there is considerable confusion as to the evidential effect 
of the proof, some authorities stating that it raises a 
presumption of negligence while others state that it 
merely permits an inference thereof. 

While the prevailing, if not unanimous, view is 
that the rule of res ipsa loquitur prescribes, as a 
substitute for specific proof, one method by which 


plaintiff may prove the negligence charged against 
defendant,there is considerable confusion in the 
authorities, often within the same jurisdiction, as 
to the evidential effect of the doctrine and as to the 
proper legal terminology applicable thereto,due, 
in some measure, to the fact that the terms ^'pre- 
sumption,"’ '‘inference,^^ and other related terms 
are frequently used in the cases indiscriminately 
and interchangeably so as to indicate that they have, 
as applied to the doctrine under consideration, the 
same meaning and import ,22 although in some cases 
the technical distinction between the terms and what 
is deemed their proper application to the doctrine 
have been judicially considered .22 Some courts 
have said that the doctrine gives rise to a presump¬ 
tion and, while some courts have held the pre- 


Mo. —Belding v. St. Louis Public 
Service Co., 215 S.W.2d 506—Welch 
V. Thompson, 210 S.W.2d 70, 357 
Mo. 703—Hendricks v. Weaver, 183 
S.W.2d 74— Corpus Juris quoiied in 
Xoce V. St. Louis-San Francisco 
Ry- Co., S5 S.W.2d 637, 641, 337 
Mo. 6S9—^^Villiams v. St. Louis-San 
Francisco Ry. Co., 85 S.W.2d 624, 
337 Mo. 667—Palmer v. Hygrade 
Water & Soda Co., 151 S.W.2d 548, 
236 Mo.App. 247— Corpus Juris 
quoted in. Van Houten v. Kansas 
City Public Service Co., 122 S.W.2d 
868, 877, 233 Mo.App. 423—Glossip 

V. Kelly, 67 S.W.2d 513, 228 Mo. 
App. 392. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251. 

K.T.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R, 1122. 

Ohio.—^Rospert v. Old Fort Mills, 78 
N.B.2d 909, 81 Ohio App. 241. 
S.D.—Smith v. Gilbert Yards, 16 N. 

W. 2d 912, 70 S.D. 246. 

Vt.—Joly V. Jones, 55 A.2d 181, 115 
Vt. 174. 

45 C.J. p 1197 note 69, 

18- U.S.—Coca-Cola Bottling Co. of 
' Henderson v. Munn, C.C.A.]Sr.C„ 99 
F.2d 190— Corpus Juris quoted in. 
Cohn V. ‘United Air Lines Trans¬ 
port Corporation, D.C.Wyo., 17 F. 
Supp. 865, 866. 

Cal.—Scott V. George A. Fuller Co., 
107 P.2d 55, 41 Cal.App.2d 501. 

La.—Mercer v. Tremont & G. Ry. Co., 
App., 19 So.2d 270. 

Mo.— Corpus juris quoted in. Noce v. 
•St* Louis-San Francisco Ry. Co., 85 
S.W.2d 637, 641, 337 Mo. -689— 

Corpus Juris quoted iu Van Houten 
V. Kansas City Public Service Co., 
122 S.W.2d 868, 877, 233 Mo.App. 
423. 

Tenn.—John Bouchard & Sons Co. v. 

Keaton, 9 Tenn.App. 467. 

Vt.—Joly V. Jones, 55 A.2d 181, 115 
Vt. 174. 

45 CXJ. p 1198 note 72. 


Risk of uonpersuasiou 

The doctrine is a rule of evidence 
which determines whose task it is to 
produce evidence or, as it is some¬ 
times stated, who has the risk of 
nonpersuasion.—Dillon v. William S. 
Scull Co., 64 A.2d 525, 164 Pa.Super. 
365. 

19. D.C.—^Washington Loan & Trust 
Co. V, Hickey, 137 F,2d 677, 78 U.S. 
App.D.C. 59. 

20. U.S.—Norfolk & W. Ry. Co. v. 
McKenzie, C.C.A.Ky., 116 F.2d 632. 

Cal.—Pacific Telephone & Telegraph 
Co. V. City of Lodi. 137 P.2d 847, 
58 Cal.App. 2d 888. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

D.C.—Jackson v. Capital Transit Co., 
38 A.2d 108, affirmed 149 F.2d 839, 
80 U.S.App.D.C. 162, 161 A.L.R. 

1110, certiorari denied 66 S.Ct. 143, 
326 U.S. 762, 90 L.Ed. 459. 

Me.—^Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Mo.—Hendricks v. Weaver, 183 S.W. 
2d 74— Corpus Jxiris quoted in 
Noce V. St. Louis-San Francisco 
Ry. Co., 85 S.W.2d 637, 641, 337 Mo. 
689— Corpus Juris cited in Glasco 
Electric Co, v. Union Electric Light 
& Power Co., €1 S.W.2d 955, 957, 
332 Mo. 1079—Gordon v. Muehling 
Packing Co., 40 S.W.2d 693. 328 
Mo. 123—^Belding v. St. Louis Pub¬ 
lic Service Co., App., 205 S.W.2d 
866—^Palmer v. Hygrade Water & 
Soda Co., 151 S.W.2d 548, 236 Mo. 
App. 247. 

N.C.—Covington v. James, 197 S.E. 
701, 214 N.C. 71. 

Tenn.—Chattanooga-D ayton Bus 
Line v. Lynch, 6 Tenn.App. 470. 

Vt.—Joly V. Jones, 55 A.2d 181, 115 
Vt. 174. 

45 C.J. p 1198 note 74. 

General, as distinct from specific, 
negligence 

The term “res ipsa loquitur" re¬ 
fers to the method of proof of gen¬ 
eral negligence as distinct from 
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proof of specific negligence.— Corpus 
Juris quoted in Zichler v. St. Louis 
Public Service Co., 59 S.W.2d 654, 
657, 332 Mo. 902—45 C.J. p 1196 note 
61. 

21 . Okl.—Klein v. Price, 65 P.2d 
198, 179 Okl. 272, 

Tex.—Wichita Falls Traction Com¬ 
pany V. Elliott, 81 S.W.2d 659, 125 
Tex. 248—Montgomery Ward & Co. 
V. 'Scharrenbeck, Civ.App., 199 S.W. 
2d 830—Sims v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 135 S.W.2d 
142. 

22. Ky.— Corpus Juris cited in 
Black Mountain Corporation v. 
Partin’s Adm'r, 49 S.W.2d 1014, 
1017, 243 Ky. 791. 

Okl.—Klein v. Price, 65 P.2d 198, 179 
Okl. 272. 

Tex.—^Wichita Palls Traction Com¬ 
pany V, Elliott, 81 S.W.2d 659, 125 
Tex. 248—Montgomery Ward & Co. 
V. Scharrenbeck, Civ.App., 199 S.W. 
2d 830—Sims v. Dallas Ry. & Ter^ 
minal Co., Civ.App,, 135 S.W.2d 
142. 

“In some of our decisions the ex¬ 
pressions res ipsa loquitur, prima 
facie evidence, prima facie case, and 
presumption of negligence have been 
used as practically synonymous. As 
thus used each expression signifies 
nothing more than evidence to be 
considered by the jury."—Baker v. 
International Shoe Co., 154 S.E. 667, 
670, 199 N.C. 379—Bryant v. Burns- 
Hammond Const. Co., 150 S.E. 122, 
124, 197 N.C. 639. 

23- Ala.— Corpus Juris cited In Ala¬ 
bama Power Co. v. Faulkenberry, 
ISO So. 712, 715, 236 Ala. 22. 

45 C.J. p 1198 note 77. 

24- U.S.—Hamilton v. Southern Ry, 
Co., C.C.A.Va., 162 P.2d 884—Daro- 
ca V. Metropolitan Life Ins. Co., 
C.C.A.La., 121 F.2d 917, certiorari 
denied 62 S.Ct. 483, 314 U.S. 700, 
86 L.Ed. 569—^Weiner v. May De¬ 
partment Stores Co., D.C.Cal., 35 
IP. Supp. 895. 
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sumption that arises is one of fact,-® others hold it is or a finding of fact,^^ and some expressly deny that 
one of law.-® On the other hand, many cases state the doctrine raises a presumption®® or, according 
that the doctrine authorizes an inference®'^ of fact®* 


Ala.—Birmingham Electric Co. v. 
Davis, 13 So.2d 8SS, 244 Ala. 338—- 
Southeastern Greyhound Lines v. 
Callahan, 13 So.2d 660, 244 Ala. 
449. 

Ark.—Heard v. Arkansas Power & 
Light Co., 147 S.\V.2d 362, 201 Ark. 
915—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.AV.2d 397, 
199 Ark. 1078. 

Cal.—John v. B. B. McGinnis Co., 
99 P.2d 323, 37 Cal.App.2d 176. 

Ill.—Roberts v. Economy Cabs, 2 
N.E.2d 128, 285 Ill.App. 424—Olson 

V. North, 276 Ill.App. 457—Bollen- 
bach V. Bloomenthal, 255 Ill.App. 
305. 

Ind.—Kickels v. Fein, 10 N.E.2d 297, 
104 Ind.App. 606. 

lowa.^—Orr v. Des Moines Electric 
Light Co-, 222 N.W. 660, 207 Iowa 
1149. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 794. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
690—Anderson v. London Guaran¬ 
tee & Acc. Co., App., 36 So.2d 741— 
Mercer v. Tremont & G. Ry. Co., 
App., 19 So.2d 270—Pearce v. U. S. 
Fidelity & Guaranty Co., App., 8 
So.2d 743—Gershner v. Gulf Refin¬ 
ing Co., App., 171 So. 399. 

Md.—Potts V. Armour & Co., 39 A. 

2d 552, 183 Md. 483. 

Mo.—Axon V. Kansas City Public 
Service Co., App., 142 S.W.2d 342. 
Mont—^Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont 92. 

Pa.—^Norris v. Philadelphia Electric 
Co., 5 A.2d 114, 334 Pa. 161. 

Tex.—Texas & Fac. Ry. Co. v- Cas- 
saday, Civ.App., 148 S.W.2d 471, 
error dismissed, judgment correct 
—^Alagood V. Coca Cola Bottling 
Co., Civ.App., 135 S.W-2d 1056, er¬ 
ror dismissed, judgment correct— 
Johnson v. Texas & Pac. Ry. Co., 
Civ.App., 117 S.W.2d 864, error 
dismissed. 

45 C.J. p 1198 note 78. 

Province of court and jury on ap¬ 
plication of doctrine see infra § 
220(9) d. 

25. Mo.—^Payne v. Stott, App., 181 
S.W.2d 161. 

PresrimptioiL juris 

Presumption created by the doc¬ 
trine of res ipsa loquitur is only a 
presumption juris and not juris et 
de jure.—Armstrong v. New Orleans 
Public Service, La.App-, 188 So. 189. 

26. Ky.—Schechter v. Hann, 205 S. 

W. 3d 690, 305 Ky. 794. 

27. U.S.—Austerberry v. U. S., C.A. 
Mich., 169 F.2d 583—Lachman v. 
Pennsylvania Greyhound Lines, C. 
C.A.Va., 160 F.2d 496—^Atchison, T. 
& S. F. Ry. Co. V. Simmons, C.C.A. 


N.M., 163 F.2d 206—Union Pac. R. 
Go. V. Stanger, C.C.A.Idaho, 132 P. 
2d 982—Hotel Dempsey Co. v. Teel, 
C.C.A.Ga., 12 S F.2d 673—Omaha 
Packing Co. v. Pittsburgh, F. W. 

6 C. Ry. Co., C.C.A.in., 120 F.2d 
594, certiorari denied 62 S.Ct. 85, 
314 U.S. 645. 86 L.Ed. 517—Carpen¬ 
ter V. Baltimore & O. R. Co., C.C.A. 
Ohio, 109 F.2d 375—Blanton v. 
Great Atlantic & Pacific Tea Co., 
C.C.A.Ga., 61 P.2d 427, certiorari 
denied 53 S.Ct. 405, 288 U.S. GOO, 
77 L.Ed. 9S4—Highland Golf Club 
of Iowa Falls, Iowa, v. Sinclair 
Refining Co.. D.C.Iow'a, 59 F.Supp. 
911—Cochran v, Pittsburgh & L. E. 
R. Co., D.C.Ohio, 31 F.2d 769. 

Ariz.—Drumm v. Simer, 205 P.2d 592, 
68 Ariz. 319. 

Cal.—Mudrick v. Market Street Ry. 
Co., 81 P.2d 950, 11 Cal.2d 724, 118 
A.L.R. 533—^Anderson v. I. M. 
Jameson Corporation, 59 P.2d 962, 

7 Cal.2d 60—Hurt v. Susnow, App., 
192 P.2d 771—Pacific Telephone &. 
Telegraph Co. v. City of Lodi, 137 
P.2d 847, 58 Cal.App.2d 888—Holt 
V. Henry, 136 P.2d 97, 58 Cal.App. 
2d 168—Mintzer v. Wilson, 68 P.2d 
370, 21 Cal. App. 2d 85—Hill son v. 
Pacific Gas & Electric Co., 21 P.2d 
662, 131 Cal.App. 427—Ireland v. 
Marsden, 291 P. 912, 108 Cal.App, 
632. 

Conn.—Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435—Livingstone v. City of 
New Haven, 3 A.2d 836, 125 Conn. 
123—Gorfain. v. Gorfain, 172 A. 
924, 118 Conn. 484. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

D.C.—Capital Transit Co. v. Jackson, 
149 F.2d 839, 80 U.S.App.D.C. 162, 
161 A.L.R. 1110, certiorari denied 
66 S.Ct 143, 326 U.S. 762, 90 L.Ed. 
459. 

Iowa.—Sutcliffe v. Fort Dodge Gas 
& Electric Co., 257 N.W. 406, 218 
Iowa 1386—Whitmore v. Herrick, 
218 N.W. 334, 205 Iowa 621. 

Kan.— Corpus Juris cited in Ratliffe 
V. Wesley Hospital and Nurses' 
Training School, 10 P.2d 859, 861, 
135 Kan. 306. 

La.—Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, 214 La. 145, 3 
A.L-R.2d 1437. 

Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A, 700, 128 
Me. 207- 

Minn.—Klingman v. Loew’s, Inc., 296 
N.W. 528, 209 Minn. 449. 

Mo.—Turner v. Missouri-Kansas- 
Texas R. Co., 142 S.W-2d 455, 346 
Mo. 28, 129 A.L-R. 829—Gordon v. 
Muehling Packing Co., 40 S-W.2d 
693, 328 Mo. 123—^Thompson v. 

Kansas City Public Service Co., 
114 S.W.2d 145, 232 Mo.App. 1124. 
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Okl.—Keefer Public Service Co. of 

Oklahoma, 90 P.2d 409, 185 Okl. 
94. 

S.D.—Midwest Oil Co. v. City of 
Aberdeen, 10 N.W.2d 701, 69 S.D. 
343. 

Utah.—White v. Pinney, 108 P.2d 
249, 99 Utah 484. 

W.Va.—Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. p 1198 note 80. 

28. Ga.—Candler v. Automatic 
Heating, 149 S.E. 287, 40 Ga.App. 
280. 

Mo.—Williams v. St. Louis-San 
Francisco Ry. Co., 85 S.W.2d 624, 
337 Mo. 667. 

29. Pa.—^Wright v. Straessley, 183 
A. 682, 321 Pa. 1—Trostel v. Read¬ 
ing Steel Products Corporation, 31 
A.2d 909, 152 Pa.Super. 273. 

30. Cal.—Mudrick v. Market Street 
Ry. Co., 81 P-2d 950, 11 Cal.2d 
724, 118 A.L.R. 533—Anderson v. 
I. M. Jameson Corporation, 59 P. 
2d 962, 7 Cal.2d 60—Holt v. Henry, 
136 P.2d 97, 58 Cal.App.2d 168— 
Hilson V. Pacific Gas & Electric 
Co., 21 P.2d 662, 131 Cal.App. 427. 

Conn.—Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435—Livingstone v. City of 
New Haven, 3 A.2d 836, 125 Conn. 
123—Ryan v. George L. Lilley Co., 
183 A. 2, 121 Conn. 26—Gorfain v. 
Gorfain, 172 A. 924, 118 Conn. 

484. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A. 700, 128 
Me. 207. 

Minn.—Klingman v. Loew's, Inc., 296 
N.W. 528, 209 Minn. 449. 

N.Y.—Judd V. Sams, 62 N.Y.S.2d 678, 
270 App.Div. 981, affirmed 71 N.E. 
2d 772, 396 N.Y. 801. 

N.C.—Eaker v. International Shoe 
Co., 154 S.E. 667, 199 N.C. 379. 

S.D.—^Midwest Oil Co. v. City of 
Aberdeen, 10 N.W.2d 701, 69 S.D. 
343. 

W.Ya.—Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. P 1198 note 79. 

Province of court and jury on ap¬ 
plication of doctrine see infra § 
220(9) d. 

“Negligence is never presumed, 
even where the doctrine of res ipsa 
loquitur is properly invoked."— 
Styburski v. Riverview Park Co., 18 
N-E.2d 92, 96, 298 Ill.App. 1. 
Distiugiiished 

Doctrine of res ipsa loquitur dif¬ 
fers from mere presumption in that 
presumption is indulged in absence 
of substantive evidence, whereas in- 
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to the decisions, a presumption at lavv.^i Again, 
while some authorities consider that the inference 
or presumption arising under the rule is itself evi¬ 
dence in the case^- or affirmative proof of negli¬ 
gence,^^ or that, where the physical facts of an ac¬ 
cident themselves create a reasonable probability 
that it resulted from negligence, the physical facts 
themselves are evidential, and furnish what the law 
terms “evidence of negligence’^ in conformity with 
the doctrine,other authorities, in some instances 
from the same jurisdictions, have indicated that the 


rule of res ipsa loquitur, strictly speaking, merely 
takes the place of evidence as affiecting the burden 
of proceeding with the case and is not of itself evi¬ 
dence of negligence.^^ 

It has been held that the doctrine is but an aspect 
of the rule of circumstantial evidence applicable in 
civil actions generally,and that by operation of 
the doctrine the facts themselves may furnish cir¬ 
cumstantial evidence of negligence where direct evi¬ 
dence is lacking.37 Although some authorities hold 


ference drawn under res ipsa lo¬ 
quitur doctrine is substantive evi¬ 
dence creating: issue for jury.— 
Oliver v. Union Transfer Co., 71 S.W. 
2d 478, 17 Tenn.App. 694. 

31. Mo.—Turner v. Missouri-Kan- 
eas-Texas R. Co„ 142 S.\V.2d 455, 
346 Mo. 28, 129 A.L.R. 829—Gordon 
V. Muehling Packing Co., 40 S.W.2d 
693, 328 Mo, 123. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L..R. 1122. 

Pa.—^Wright v. Straessley, 182 A. 
682, 321 Pa. 1—Trostel v. Reading 
Steel Products Corporation, 31 A. 24 
'909, 152 Pa.Super. 273. 

Utah.—White v. Finney, 108 P.2d 
249, 99 Utah 484. 

32. U.S.—Interstate Circuit v. Le 
Normand, C.G-ATex., 100 P.2d 160. 

Cal.—Druzanich v. Criley, 122 P.2d 
53, 19 Cal.2d 439—Hurt v. Susnow, 
App., 192 P.2d 771—Holt v. Henry, 
136 P.2d 97, 58 CaI,App.2d 168. 
Conn.—Ryan v. George L. Lilley Co., 
183 A. 2, 121 Conn. 26. 

Mont.—Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

46 C.J, p 1199 note 81. 

3CzLdirect evldezice 

The inference of negligence which 
jury may draw from an application , 
of the doctrine of res ipsa loquitur, : 
in a proper case, is in the nature of 
indirect evidence.—Armstrong v. Pa¬ 
cific Greyhound Lines, 168 P.2d 457, 
74 Cal.App.2d 367, 

33. La.—Morales v. Employers’ Lia¬ 
bility Assur. Corporation, 12 So,2d 
804, 202 La. 755. 

34. Mont.—Corpus Juris cited in 
Maki V. Murray Hospital, 7 P.2d 
228, 232, 91 Mont. 251. 

45 C.J. P 1199 note 82, 

35. U.S.—^Asprodites v. Standard 
Fruit and Steamship Co., C.C.A. 
La., 108 P.2d 728, certiorari denied 
60 S.Ct. 1089, 310 U.S. 642, 84 L. 
Ed. 1410—Smith v. U. S„ C.C.A.La., 
96 F.2d 976. 

Conn.—^Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435—^Livingstone v. City of 
New Haven, 3 A.2d 836, 125 Conn. 
123. 

HI.—Kerwin v. Stonington Elevator 
Co., 10 N.E.2d 224, 291 Ill.App. 


471—Board of Trade of City of 
Chicago V. J. K. Co., 8 N.E.2d 523, 
290 Ill.App. 385—Roberts v. Econo¬ 
my Cabs, 2 N.B.2d 128, 285 Ill. 
App. 424—Herbst v. Levy, 279 Ill. 
App. 353. 

Kan.— Corpus Juris cited in Ratliffe 
V. Wesley Hospital and Nurses’ 
Training School, 10 P.2d 859, 861, 
135 Kan. 306. 

Ky.—Reibert v. Thompson, 194 S.W. 

2d 974, 302 Ky. 688. 

La.—Anderson v. London Guarantee 
& Acc. Co., App., 36 So.2d 741— 
Mercer v. Tremont & G, Ry. Co., 
App., 19 So.2d 270. 

Md.—Armour & Co. v. Leasure, *9 A. 

2d 572, 177 Md. 393. 

45 C.J. p 1199 note 83. 

Effect of doctrine on burden of proof 
see infra § 220 (9) b. 

36. U.S.—Lachman v. Pennsylvania 
Greyhound Lines, C.C.A.Va., 160 
F.2d 496. 

Conn.—Fogarty v. M. J. Beuchler & 
Son, 199 A. 650, 124 Conn. 325— 
Ryan v. George L. Lilley Co., 183 
A. 2, 121 Conn. 26. 

Ga.—Dalton Coca-Cola Bottling Co. 
V. Watkins, 29 S.E.2d 281, 70 Ga. 
App. 790—Claxton Coca-Cola Bot¬ 
tling Co. V. Coleman, 22 S.E.2d 
768, 68 Ga.App. 302—White v. 

Executive Committee of Baptist 
Convention, 16 S.E.2d 605, 65 Ga. 
App. 840—Cole v. Pepsi-Cola Bot¬ 
tling Co., 15 S.E.2d 543, 65 Ga.App. 
204—Milton v. Mitchell County 
Electric Membership Ass’n, 12 S.E, 
2d 367, 64 Ga.App. 63—Armour & 
Co. V. Gulley, 6 S.E.2d 165, 61 Ga. 
App. 414— C?orpus Juris cited in 
Floyd V. Swift & Co., App., 200 S. 
E. 531. ‘534, 59 Ga.App. 154. 

Kan.—Folsom v. Lowden, 139 P.2d 
822, 157 Kan. 328. 

Miss.—Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 582. 

Mo.— Corpus Juris cited in Brown v. 
St. Louis County Gas Co., App., 
131 S.W.2d 354, 359. 

Pa.— Corpus Juris cited in Schulz v. 
Reading Transp. Co., 47 A.2d 213, 
216, 354 Pa. 373. 

45 C.J. p 119‘9 note 86. 

Establishing negligence by circum¬ 
stantial evidence generally see in¬ 
fra § 243. 

37. U.S.—^Austerberry v. U. S., C.A. 
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Mich., 169 P.2d 583—Union Pac. R. 
Co. v. De Vaney, C.C.A.Cal., 162 
P.2d 24—Lachman v. Pennsylvania 
Greyhound Lines, C.C.A.Va., 160 P. 
2d 496—Sweeting v. Pennsylvania 
R. Co., C.C.A.Pa., 142 F.2d 611— 
Waller v. Southern Pac. Co., D.C. 
Cal., 37 F.Supp. 475. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Ga.—Bowers v. Fred W. Amend Co., 
35 S.B.2d 15, 72 Ga.App. 714—Dal¬ 
ton Coca-Cola Bottling Co. v. Wat¬ 
kins, 29 S.E.2d 281, 70 Ga.App. 

790—Claxton Coca-Cola Bottling 
Co. V. Coleman, 22 S.E.2d 768, 68 
Ga.App. 302—White v. Executive 
Committee of Baptist Convention, 
16 S.E.2d 605, '65 Ga.App. 840— 
Milton V. Mitchell County Electric 
Membership Ass’n, 12 S.E.2d 367, 
64 Ga.App. 63—^Armour & Co. v. 
Gulley, 6 S.E.2d 165, 61 Ga.App. 
414. 

Ill.—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
Ill.App. 222—Styburski v. River- 
view Park Co., 18 N.E.2d 92, 298 
IlLApp. 1. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535 
—Sipe V. Helgerson, 153 P.2d 934, 
159 Kan. 290—Waddell v. Woods, 
148 P.2d 1016, 158 Kan. 469, 152 A. 
L.R. '629—Starks Pood Markets v. 
El Dorado Refining Co., 134 P.2d 
1102, 156 Kan. 577. 

Miss.—Sanders v. Smith, 27 So.2d 
889, 200 Miss. 551. 

Mo.—Charlton v. Lovelace, 173 S.W. 
2d 13, 351 Mo. 364—Williams v. 
'St. Louis-San Francisco Ry. Co., 
85 S.W.2d 624, 337 Mo. 667—Brown 
V. St. Louis County Gas Co., App., 
131 S.W.2d 354. 

N.J.—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493— 

Markowitz v. Liebert & Obert, 43 
A.2d 794, 123 N.J.Misc. 281. 

N.Y.—George Foltis, Inc., v. City of 
New York, 21 N.Y.S.2d 800, 174 
Misc. 967, affirmed 26 N.T.S.2d 609, 
261 App.Div. 1059, reversed on oth¬ 
er grounds 38 N.E.2d 455, 287 N. 
Y. 108, 153 A.L.R. 1122. 

Ohio.—Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 1— 
Welch V, Rollman & Sons Co., 44 N. 
E.2d 726, 70 Ohio App. 515. 
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that, as a matter of practical importance,^^ res ipsa 
loquitur and circumstantial evidence are to be dis¬ 
tinguished,^^ the doctrine, in practice, is generally 
viewed as presenting principally the question of the 
sufficiency of circumstantial evidence to establish or 
justify the jury in inferring the existence of culpa¬ 
ble negligence. Some authorities hold that the 
doctrine merely affords prima facie proof of the | 
fact of some acts of negligence but not of specific j 
acts of negligence.'^^ 

The rule has been said to constitute a common- 
sense appraisal of the probative value of circum¬ 
stantial evidence.^- 

§ 220(4). Elements of Res Ipsa Loquitur 

In order that the doctrine of res ipsa loquitur may 


apply, the plaintiff must first present sufficient proof of 
the existence of all the elements necessary to bring the 
doctrine into operation. 

There are several conditions, aside from those di¬ 
rectly pertaining to the nature and happening of 
the accident or injury as such, which are generally 
recognized as essential to make the doctrine of res 
ipsa loquitur applicable in a given case and to lay 
the foundation for the presumption or inference 
arising therefrom.'^^ These conditions or essen¬ 
tial elements include superior knowledge on the part 
of defendant as to the cause of the accident, dis¬ 
cussed infra § 220(5), the absence or unavailability 
of direct evidence of negligence, infra § 220(6), 
the existence of a sufficient duty on the part of de¬ 
fendant to use due care, infra § 220(7), and proof 


Tex,—Rogers v. Coca Cola Bottling 
Co., Civ.App., 156 S.W.2d 325. er¬ 
ror refused—Benkendorfer v. Gar¬ 
rett, Civ.App., 143 S.W.2d 1020, er¬ 
ror dismissed, judgment correct— 
Simpson v. Dallas Ry, & Terminal 
Co., Civ.App., 143 S.W.2d 416, er¬ 
ror dismissed, judgment correct— 
Alagood V. Coca Cola Bottling Co., 
Civ.App., 135 S.W.2d 1056. error 
dismissed, judgment correct— 
Dunn V. Texas Coca-Cola Bottling 
Co., Civ.App., S4 S.W.2d 545, error 
dismissed. 

38. jSr.C.—^Harris v. Man gum. 111 S. 
B. 177, 183 N.C. 235. 

45 C.J. p 1199 note 88. 

39. S.C.—Eickhoff V. Beard-Laney, 
Inc., 20 S.E.2d 153, 199 S.C. 500, 141 
A.L.R. 1010. 

45 C.J. p 1199 note 87. 

Distinction stated 

(1) “The doctrine is not, as some¬ 

times said, proof of negligence by a 
species of circumstantial evidence, 
the inference to he drawn by the ju¬ 
ry from the probability of negli¬ 
gence resting, not upon evidence, di¬ 
rect or circumstantial, but upon a 
postulate from common experience 
that accidents of the kind involved 
do not ordinarily occur in the ab¬ 
sence of negligence,''—Maki v. Mur¬ 
ray Hospital, 7 P.2d 228, 231, 91 

Mont. 251. 

(2) In the situation to which res 
ipsa loquitur as a distinctive rule 
applies, there is no evidence, circum¬ 
stantial or otherwise, at least none 
of sulficient probative value, to show 
negligence, apart from the postulate, 
which rests on common experience 
and not on specific circumstances of 
the instant case, that physical caus¬ 
es of the kind which produced acci¬ 
dent in question do not ordinarily 
exist in absence of negligence.— 
Eickhoff V. Beard-Laney, Inc., 20 S. 
E.2d 153, 199 S.C. 500, 141 A.L.R. 
1010 . 


(3) Although doctrine of res ipsa 
loquitur is rule of circumstantial ev¬ 
idence, it does not r^-st for its appli¬ 
cation on specific circumstances pe¬ 
culiar to individual occurrence and 
pointing of their own force to a 
specific human fault as does circum¬ 
stantial evidence, but in its strict 
sense is based on generic circum¬ 
stances peculiar to class of physical 
causes producing occurrence and 
pointing to no specific human fault. 
—Belding v. St. Louis Public Service 
Co., Mo., 215 S.W.2d 506—Tayer v. 
York Ice Machinery Corporation, 119 
S.'VV.2d 240, 342 Mo. 912, 117 A.L.R. 
1414. 

(4) Res ipsa loquitur should not 
be confused with circumstantial evi¬ 
dence, which consists of proving 
facts reasonably leading the mind to 
conclude from facts established that 
another fact follows as a natural and 
probable consequence.—Johnson v. 
Ely, 205 S.W.2d 759, 30 Tenn.App. 
294. 

40. U.S.—Nashville, C. & St. L. Ry. 
Co. V. York, C.C-A.Tenn., 127 F.2d 
606—^Norfolk & W. Ry. Co. v. Mc¬ 
Kenzie, C.C.A.Ky., 116 P.2d 632— 
Corpus Juris cited in Standard Oil 
Co. of New Jersey v. Midgett, C.C. 
A.4, 116 P.2d 562, 564. 

Ill.—Edmonds v. Heil, 77 N.E.2d 863, 
333 IlI.App. 497—Johnson v. Ste¬ 
vens Building Catering Co., 55 N. 
E.2d 550, 323 Ill.App. 212. 

45 C.J. P 1200 note 89. 

“It [the doctrine] furnishes a 
working basis for reasonable hy¬ 
pothetical conjecture and gives scope 
for legitimate reasoning by the ju¬ 
ry."—^ole V. Pepsi-Cola Bottling Co., 
15 S.E.2d 543, 647, 65 Ga.App. 204. 

41. U.S.—Omaha Packing Co. v. 
Pittsburgh, E. W. & C. Ry. Co., C. 
C.A.Ill., 120 F.2d 594, certiorari de¬ 
nied 62 S.Ct. 85, 314 U.S. 645, 86 
L.Ed. 517. * 


Mo.—Gibler v. Quincy, etc., R. Co., 
128 S.W. 791, 148 Mo.App. 475. 
Specific negligence cases disHn- 
gnished 

The principal difference between a 
res ipsa loquitur case and a specific 
negligence case would seem to be 
that the very basis of liability, the 
existence of some negligence, may be 
shown by a particular kind of cir¬ 
cumstantial evidence, namely, an un¬ 
usual occurrence of a character 
which ordinarily results from negli¬ 
gence, and from which, therefore, 
negligence is a reasonable inference, 
while in a specific negligence case 
the careless acts or omissions which 
constitute negligence must be stat¬ 
ed and proved; in other words, in a 
res ipsa case, the ultimate fact, some 
kind of negligence, is inferred with¬ 
out any evidential facts except the 
unusual occurrence itself, while in a 
specific negligence case there must 
be evidential facts sufficient to show 
some negligent acts or omissions 
which were the proximate cause of 
the occurrence.—Mueller v. St. Louis 
Public Service Co., Mo., 214 S.W-2d 1 
—Palmer v. Brooks, 169 S.W.2d 906, 
350 Mo. 1055—Gibbs v. General Mo¬ 
tors Corporation, 166 S.\V.2d 575, 350 
Mo. 431—Harke v. Haase, 75 S.W.2d 
1001, 335 Mo. 1104. 

42. N.Y,—George Foltis, Inc., v. 

City of New York, 38 N.E.2d 455, 
287 N.Y. 108, 153 A.L.R. 1122— 

Curley v. Ruppert, 71 N.Y.S.2d 578, 
272 App.Div. 441, appeal granted 
73 N.Y.S.2d 637, 272 App.Div. 997— 
Dittiger v. Isal Realty Corporation, 
35 N.Y.S.2d 311, 264 App.Div. 279, 
reversed on other grounds 49 N. 
E.2d 980, 290 N.T. 492. 

Ohio.—Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App. 241. 

43. Colo.—Yellow Cab Co. v. Hodg¬ 
son, 14 P.2d 1081, 91 Colo. 365, 

Okl.—Tunstall v. Mead-P h i 1 1 i P s 
Drilling Co., 35 P.2d 727, 169 OkJ. 
236. 
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of the accident or injury and defendant’s relation 
thereto, infra § 220(8). 

In order that the doctrine of res ipsa loquitur may 
3-PPly> plaintiff must first present sufficient proof of 
the existence of the elements necessary to bring the 
doctrine into operation the inference arising 
from the rule does not supply the foundation facts 
from which the rule arises,and the application of 
the doctrine to a particular state of facts cannot be 
based on speculation alone.'^^ However, it has been 
said that the judicially defined prerequisites should 
not be taken too literally,and that the primary 
consideration should be whether, in the particular 
case, the circumstances are such as to sustain an 
inference that the injury was the result of defend¬ 
ant’s negligence.^s While it has been held that the 
preliminary evidence as to the surrounding circum¬ 
stances from which the doctrine can be invoked may 
be shown by circumstantial evidence,^9 has also 
been held that the doctrine is applicable only where 
the facts established are so clear and unambiguous 
that the inference of negligence immediately aris- 


es.^® In at least one jurisdiction it has been held 
that the circumstances must be free from dispute,®! 

§ 220(5), - Defendant’s Superior Knowl¬ 

edge as to Cause 

The doctrine of res ipsa loquitur is in part predi¬ 
cated on and requires that the defendant have superior 
knowledge or means of knowing the cause of the accident. 

It is generally held to be an essential element of 
the doctrine of res ipsa loquitur, and to constitute 
the reason or theory on which the doctrine is in part 
predicated, that, as the management and control of 
the agency which produced the injury is, under the 
circumstances to which the doctrine applies, exclu¬ 
sively vested in defendant, plaintiff is not in a po¬ 
sition to show the particular circumstances which 
caused the offending instrumentality to operate to 
his injury, while defendant, being more favorably 
situated, possesses the superior knowledge or means 
of information as to the cause of the accident, and 
should, therefore, be required to produce the evi¬ 
dence in explanation.®2 Accordingly if the circum- 


44. U,S.—Jefferson v. U. S., D.C.Md., 

77 F.Supp. 706—Highland Golf 
Club of Iowa Falls, Iowa, v. Sin¬ 
clair Refining Co., D.C.Iowa, 59 F. 
Supp. 911. 

Cal.—Honea v. City Dairy, 140 P.2d 
369, 22 Cal.2d 614—Gerhart v. 

Southern California Gas Co., 132 P. 
2d 874, 56 Cal.App. 425. 

Conn.—Frogge v. Shugrue, 13 A. 2d 
503, 126 Conn. 608. 

D.C.—Hohenthal v. Smith, 114 F.2d 
494, 72 App.D.C. 343. 

Iowa.—Westman v. Bingham, 300 
W. 525, 230 Iowa 1298. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469, 152 A.KR. 629. 
Md.—Armour & Co. v. Leasure, 9 A. 
2d 572, 177 Md. 393. 

Mo.—Charlton v. Lovelace, 173 S.W. 
2d 13, 351 Mo. 364—Gallagher v. 
St. Louis Public Service Co., 59 S. 
W.2d 619, 332 Mo. 944—?Jelson v. 
C. Heinz Stove Co., 8 S.W.2d 918, 
320 Mo. 655—Brown v. St. Louis 
County Gas Co., App., 131 S.W.2d 
354. 

N.J.—^Hochreutener v. Pfenninger, 

174 A. 513, 113 ISr.J.Law 317. 

K.T.—Storms v. Lane, 227 N.T.S. 482, 

223 App.Div. 79. 

N.C.—McGraw v. Southern Ry. Co., 

175 S.B. 286, 206 U.C. 873. 

Wash.—^Pacific Coast R. Co. v. Amer¬ 
ican Mail Line, 172 P.2d 226, 25 
Wash.2d 809. 

‘‘The essential elements furnishing 
the foundation for the rule are pri¬ 
mary, the proof resulting from the 
rule is secondary.”—Highland Golf 
Club of Iowa Falls, Iowa, v. Sinclair 
Refining Co., D.C.Iowa, 59 F.Supp. 
911, 914. 

45^ U.S.—^Jefferson v. U. S., D.C.Md., 


77 F.Supp. 706—Highland Golf 
Club of Iowa Falls, Iowa, v. Sin¬ 
clair Refining Co., D.C.Iowa, 59 F. 
Supp. 911. 

“It is not a pure presumption of 
law without any evidence either way, 
like the presumption of good char¬ 
acter or innocence of crime, or rea¬ 
sonable care for his own safety 
which attends every man till the 
contrary is shown, but rather an in¬ 
ference from the facts which are 
shown in the particular case.”—Gor¬ 
don V. Muehling Packing Co., 40 S. 
W.2d 693, 696, 328 Mo. 123. 

I 46. Wash.—^Pacific Coast R. Co, v. 

! American Mail Line, 172 P.2d 226, 
25 Wash.2d 809. 

47. U.S.—The Rocona v. Guy F. At¬ 
kinson Co., C.A.Cal,, 173 F.2d 661. 

48. U.S.—The Rocona v, Guy P. At¬ 
kinson Co., supra. 

49. Wash.—Pacific Coast R. Co. v. 
American Mail Line, 172 P.2d 226, 
25 Wash.2d 809. 

Proof of negligent act 

Admission of asserted negligent 
act or conclusive proof thereof is 
not a prerequisite to application of 
res ipsa loquitur doctrine, since doc¬ 
trine relates rather to inference to 
be drawn from occurrence of injury, 
viewed with relation to particular 
circumstances, and has no pertinen¬ 
cy on issue of identity of agency or 
management responsible for injury. 
—Muller V. George M. Brewster & 
Son, 11 A.2d 749, 124 K.J.L«.w 417. 

&0. Md.—Toy V. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757, 176 Md. 197. 

51, U.S.—Sierocinski v. E. L Du 
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Pont De Nemours & Co., C.C.A.Pa., 
118 F.2d 531. 

Pa.—Norris v. Philadelphia Electric 
Co., 5 A.2d 114, 334 Pa. 161. 

52, U.S.—Ramsel v. Ring, C.A.Mo., 
173 P.2d 41—Terminal R. Ass'n of 
St. Louis V. Staengel, C.C.A.Mo., 
122 P.2d 271, 136 A.L.R. 789, cer¬ 
tiorari denied 62 S.Ct. 181, 314 U. 
S. 680, 86 L.Ed. 544—Norfolk & W. 
Ry. Co. V. McKenzie, C.C.A.Ky., 116 
P.2d $32—Bruening v. El Dorado 
Refining Co., D.C.Mo., 53 F.Supp. 
356—^Weiner v. May Department 
Stores Co., D.C.Cal., 35 F.Supp. 895. 

Ala.— corpus Juris cited lu Alabama 
Power Co. v. Paulkenberry, ISO So. 
712, 715, 236 Ala. 22— Corpus Juris 
quoted in Reichert Milling Co. v. 
George, 162 So. 393, 396, 230 Ala 
3— Corpus Juris cited in Alabama 
Power Co. v. Gladden, 197 So. 374, 
377, 29 Ala.App. 438. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Cal.—Kenney v. Antonetti, 295 P. 
341, 211 Gal. 336—Doke v. Pacific 
Crane & Rigging, 182 P.2d 284, 80 
Cal.App.2d 601—Takashi Kataoka 
V. May Department Stores Co., 140 
P.2d 467, 60 Cal.App.2d 177—Ger¬ 
hart V. Southern California Gas 
Co., 132 P.2d 874, 56 Cal.App.2d 
42*5—^Langazo v. San Joaquin Light 
& Power Corporation, 90 P.2d 825, 
32 Cal.App.2d 678—Alexander v. 
Wong Tick, 77 P.2d 476, 25 Cal. 
App.2d 365— Corpus Juris cited in 
Klenzendorf v. Shasta Union High 
School Dist., 40 P.2d 878, 881, 4 
Cal.App.2d 164—Keller v. Pacific 
Telephone &. Telegraph Co., 38 P.2d 
182, 2 Cal.App.Jd 513— 'Corpus Ju¬ 
ris cited in Johnson v. Ostrom, Id 
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stances do not suggest or indicate superior knowl¬ 
edge or opportunity 'for explanation on the part of 
the party charged or if plaintiff himself has equal 


or superior means of information, the doctrine can¬ 
not be invoked.ss application of the doctrine, 

however, is not confined to cases where plaintiff is 


P.2d 794, 795, 12g Cal.App. 3S— 
Queirolo v. Pacific Gas & Electric 
Co.. 300 P. 4S7. 114 Cal.App. 610— 
Jianou v. Pickwick Stages System, 
296 P. 108, 111 Cal.App. 754. 

Colo.—Corpus Juris quoted in Boul¬ 
der Valley Coal Co. v. Jernberg, 
197 P.2d 155, 156, IIS Colo. 486— 
Corpus Juris quoted in Yellow Cab 
Co. V. Hodgson, 14 P.2d 1081, 1084, 
91 Colo. 365. 

Ill.—Chesnut v. Louisville & N. R. 
Co., 81 ISr.E.2d 660, 335 Ill.App, 254 
—Edmonds v. Hell, 77 N.E.2d 863, 
333 Ill.App. 497—Johnson v. Ste¬ 
vens Building Catering Co., 55 N. 
E.2d 650, 323 Ill.App. 212—Kylavos 
V. Polichrones, 45 N,E.2d 99, 316 
Ill.App. 444—Crump v. Montgom¬ 
ery Ward & Co., 39 N.E.2d 411, 313 
Ill.App. 151—^Wilson v. East St. 
Louis & Interurban Water Co., 15 
N.E.2d 599, 295 Ill.App. 603. 

Iowa.—Savery v. Kist, 11 N.W.2d 23, 
234 Iowa 98. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535— 
Corpus Juris cited in Starks Food 
Markets v. El Dorado Refining Co., 
134 P.2d 1102, 1105, 156 Kan. 577. 

La.—Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, 214 La. 145, 3 A. 
L.R.2d 1437—Gerald v. Standard 
Oil Co. of Louisiana, 16 So.2d 233, 
204 La. 690—Loprestie v. Roy Mo¬ 
tors, Inc., 185 So. 11, 191 La. 239— 
Piacun v. Louisiana Coca-Cola 
Bottling Co., App., 33 So.2d 421— 
Schon V. James, App., 28 So. 2d 531 
—Pittman v. Gulotta, App., 25 So. 
2d 343—Mercer v. Tremont & G. 
Ry. Co., App., 19 So.2d 270—^Joynes 
V. Valloft & Dreaux, App., 1 So.2d 
108—Cavaretta v. Universal Film 
Exchanges, App., 182 So. 135—j 
Royal Ins. Co., Limited, of Liver- i 
pool, England, v. Collard Motors, 
App., 179 So. 108—^Weddle v. Phe¬ 
lan, App., 177 So. 407—Gershner v. 
Gulf Refining Co., App., 171 So. 
399—Pizzitola v. Letellier Trans¬ 
fer Co., App., 167 So. 158. 

Minn.—Cullen v. Pearson, 253 N.W. 
117, 191 Minn. 136, reargument de¬ 
nied 254 K.W. 631, 191 Minn. 136. 

Mo.—Cruce v. Gulf, Mobile & O. R. 
Co., 216 S.W.2d 78—Belding v. St. 
Louis Public Service Co., 215 S.W. 
2d 506—Welch v. Thompson, 210 
S.W.2d 79, 357 Mo. 703—Cantley v. 
Missouri-Klansas-Texas R. Co., 183 
S.W.2d 123, 353 Mo. 605—Palmer v. 
Brooks, 169 S.W.2d 906, 350 Mo. 
1055—Gibbs v. General Motors 
Corporation, 166 S.W.2d 675, 350 
Mo. 431—Corpus Juris cited in 
Lober v. Kansas City, 74 S.W.2d 
815, 819—Oormiff Juris cited in Mc- 
Closkey v. Koplar, 46 S.W.2d 557, 
659, 329 Mo. 527—Myers v. Moore, 
App., 217 S.W.2d 291—Tezon v. 


Perkins, App,, 214 S.W.2d 732— 
Harding v. Kansas City Public 
Service Co., App.. 1B8 S.W.2d 60— 
Sleater v'. John R. Thompson Co., 
App., 173 S.W.2d 691—Adams v. 
Le Bow', App., 160 S.W.2d 826, 236 • 
Mo.App. 899—Wiedanz v. May De¬ 
partment Stores Co., App., 156 S. 
W.2d 44—Jones v. Kansas City 
Public Service Co., 155 S.W.2d 775, 
236 Mo.App. 794—Henneke v. Gas¬ 
conade Power Co., 152 S.tV.2d 667, 
236 Mo.App. 100—Walters v. 
Adams Transfer & Storage Co., 141 
S.W.2d 205. 235 Mo.App. 713— Cor¬ 
pus Juris cited in Brown v. St. 
Louis County’' Gas Co., App., 131 S. 
W.2d 354, 359—Van Houten v. Kan¬ 
sas City Public Service Co., 122 S. 
W.2d 868. 233 Mo.App. 423— Corpus 
Juris cited in Hart v. Emery, Bird, 
Thayer Dry Goods Co., 118 S.W.2d 
509, 511, 233 Mo.App. 312—Thomp¬ 
son V. Kansas City Public Service 
Co., 114 S.W.2d 145, 232 Mo.App. 
1124—Hartnett v. May Department 
Stores Co., 85 S.W.2d 644, 231 Mo. 
App. 1116—Glossip V. Kelly, 67 S. 
W.2d 513, 228 Mo.App. 392— Cor¬ 
pus Juris’cited in Pennifold v. St. 
Louis Public Service Co., App., 59 
S.W.2d 713, 714—Garfinkel v. B. 
Nugent & Bro. Dry Goods Co., 
App., 25 S.TV.2d 122. 

N.J.— Corpus Juris cited in Cicero v. 
Nelson Transp. Co., 30 A2d 67, 70, 
129 N.J.Law 493—Grugan v. Shore 
Hotels Finance & Exchange Cor¬ 
poration, 18 A.2d 29, 126 N.J.Law 
257—Glicken v. Bergman, 187 A. 
535, 117 N.LLaw 306. 

N.T.—Curley v. Ruppert, 71 N.T.S. 
2d 578, 272 App.Div. 441, appeal 
granted 73 N.Y.S.2d 637, 272 App. 
Div. 997—Orlexey v. New York & 
Queens Elec. Light & Power Co., 
61 N.Y.S.2d ISJ, 187 Misc. 564— 
Paul V. Mosberg Realty’’ Corpora¬ 
tion, 37 N.Y.S.2d 766. 

Ohio.—Kaltenbach v. Cleveland, Co¬ 
lumbus & Cincinnati Highway, SO 
N.E.2d 640. 82 Ohio App. 10—Ros- 
pert V. Old Fort Mills, 78 N.E.2d 
909, 81 Ohio App. 241. 

Pa.—Corpus JUzis quoted in Schulz 
V. Reading Transp. Co., 47 A. 2d 
213, 216, 217, 354 Pa. 373—Norris 
V. Philadelphia Electric Co., 5 A.2d 
114, 334 Pa. 161. 

Tenn.—Coca-Cola Bottling Works v. 
Sullivan, 158 S.W.2d 721, 178 Tenn. 
405, 171 A.L-R. 1200—Meadows v. 
Patterson, 109 S.W.2d 417, 21 Tenn. 
App- 283^—^Northcross v. Loew's 
Memphis Theater Co., 3 Tenn.App. 
51. 

Tex.—^Universal Atlas Cement Co. v. 
Oswald, 157 S.W.2d 636, 198 Tex. 
159—Corpus Juris quoted in Mont¬ 
gomery Ward 8& Co. v. Scharren- 
beck, Civ.App., 199 S.W.2d g30, 837, 
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838—Corpus Juris cited in Coca- 
Cola Bottling Co. of Fort Worth v. 
Smith, Civ.App., 97 S.W.2d 761, 
765. 

Vt.—Corpus Juris cited in Joly v. 

Jone.s 55 A.2d 181, 184, 115 Vt. 174. 
Va.—Seven-Up Bottling Co. v. 

Gretes, 27 S.E.2d 925, 182 Va. 138. 
Wash.—Oorpos Juris quoted iu Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 749—Gardner v. Seymour, 180 
P.2d 564, 27 Wash.2d 802—Mahlum 
v. Seattle School Dist. No. 1, 149 
P.2d 918, 21 Wash.2d 89—Bremer 
V. ShouUes, 110 P.2d 641, 7 Wash. 
2d 604. 

Wyo.—Corpus Juris cited In Stano- 
lind Oil & Gas Co, v. Bunce, 62 P. 
2d 1297, 1308, 51 Wyo. 1. 

45 C.J. p 1205 note 45. 

“The doctrine of res ipsa loquitur 
furnishes a bridge by which a plain¬ 
tiff, without knowledge of the cause, 
reaches over to defendant who knows 
or should know the cause, for any 
explanation of care exercised by the 
defendant in respect of the matter of 
which the plaintiff complains.**— 
Winslow V. Ohio Bus Line Co., 73 N. 
E.2d 504, 508, 148 Ohio St. 101. 

Evidence of actual notice 

Presumption of negligence raised 
by happening of accident in cases 
wherein res ipsa loquitur doctrine is 
applicable is materially strengthened 
by evidence that defendant in whom 
vested control of instrumentality 
causing injury had notice of such 
defect.—Kniffley v. Reid, 152 S.W.2d 
615, 287 Ky. 212. 

Necessity of proving notice 

Under res ipsa loquitur doctrine, 
proof of notice to owner of defective 
instrumentality which caused injury 
is not required. 

Mo.—Pandjiris v. Oliver Cadillac 
Co., 98 S.W.2d 969, 339 Mo. 711. 
Ohio.—^Hall v. Redifer, Mun., 79 N. 
E.2d 237. 

53. Cal.—Biondini v. Amship Corp., 
185 P.2d 94, 81 CaLApp.2d 751— 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., 140 P.2d 467, 60 
Cal.App.2d 177—^Hohnemann v. 
Pacific Gas & Electric Co., 96 P. 
2d 350, 35 Cal.App.2d 597—Alex¬ 
ander V. Wong Yick, 77 P.2d 476. 
25 Cal.App.2d 265. 

Colo.— C?orpus Juris quoted in Boul¬ 
der Valley Coal Co. v. Jernberg, 
197 P.2d 155, 156, 118 Colo. 486— 
Corpus Juris quoted in Yellow Cab 
Co. V. Hodgson, 14 P.2d 1081,. 1084, 
91 Colo. 365. 

La.— Corpus Juris quoted in Joynes 
V. Valloft & Dreaux, App., 1 So.2d 
108, 110—Cavaretta v. Universal 
Film Exchanges, App., 182 So. 135 

—Corpus Juris quoted, in Gersh- 
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entirely ignorant of the cause of the accident 
and the doctrine is not rendered inapplicable by the 
fact that plaintiff, being an expert with respect to 
instrumentalities such as the one involved in the 
particular case, may have some opinion as to how 
and why the accident happened.^^ It has been held 
that the doctrine may be invoked against one who 
died as a result of the accident, despite the fact that 
in such case defendant may not enjoy the superior 
knowledge on which the application of the doctrine 
is in part based, since the underlying theory of the 
doctrine is that the thing speaks for itself.^^ 

§ 220(6). - Absence or Unavailability of 

Direct Evidence of Negligence 

The doctrine of res ipsa loquitur is a rule of neces¬ 


sity to be Invoked only where direct evidence of negligence 
is absent and unavailable, and the introduction of evidence 
showing the precise cause of the accident and the de¬ 
fendant's specific acts of negligence renders the doctrine 
inapplicable. 

Although, as discussed supra § 220 (3), the doc¬ 
trine of res ipsa loquitur provides a substitute for 
direct proof of negligence, the rule is nevertheless 
one of necessity^'^ to be invoked only when, under 
the circumstances involved, direct evidence is ab¬ 
sent and not readily available.^S Hence, the pre¬ 
sumption or inference arising from the doctrine 
cannot be availed of, or is overcome, where plaintiff 
has knowledge and testifies as to the specific act of 
negligence which is the cause of the injury com¬ 
plained of,or where there is direct evidence as to 
the precise cause of the accident and all the facts 


ner v. Gulf Refining Co., App., 171 
So. 399, 402. 

Ohio.—Winslow v. Ohio Bus Line 
Co., 73 K.E.2d 504, 148 Ohio St. 101 
—^Welch V- Rollman & Sons Co., 44 
N'.E.2d 726, 70 Ohio App. 515. 

Pa.— Dickey v. Boggs & Buhl, 29 A. 
2d 1, 345 Pa. 453. 

BJ.—Dufresne v. Theroux, 32 A.2d 
609, 69 R.I. 280. 

Tex.—International Creosoting & 
Construction Co. v. Daniel, Civ. 
App., 114 S.W.2d 393, error dis¬ 
missed. 

Va.—CJorpus Jims cited In City of 
Richmond r. Hood Rubber Prod¬ 
ucts Co., 190 S.E. 95, 97, 168 Va. 
11 . 

Wash.—Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
. 744, 749. 

Wyo.—Corpus Juris cited in Stano- 
lind Oil & Gas Co. v. Bunce, 62 P. 
2d 1297, 1308, 51 Wyo. 1. 

45 C.J. p 1205 note 46. 

54. lA.—B & B Cut Stone Co. v. 
Uhler, App., 1 So. 2d 149—Monk- 
house V- Johns, App., 142 So. 347. 

55. N.J.—Klatt V. Hoboken Bank 
for Savings, 18 A.2d 602, 126 N.J. 
Law 96. 

56. Ohio.—^Weller v. Worstall, 197 
K.E. 410, 50 Ohio App. 11, affirmed 
196 N.E. 637, 129 Ohio St. 596. 

57. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., C.C.A.Ark., 135 F.2d 101 
—O'Mara v. Pennsylvania R. Co., 
C.C.A.Ohio, 95 F.2d 762. 

Cal.—^Williamson v. Pacific Grey¬ 
hound Lines, 177 P.2d 977, 78 Cal. 
App.2d 482. 

Colo.—Saliman v. Silk, 194 P.2d 304, 
118 Colo. 220—Corpus Juris quoted 
in Tellow Cab Co. v. Hodgson, 14 
P.2d 1081, 1084, 91 Colo. 365. 

Ill.—Chesnut v. Louisville & N. R. 
Co., 81 N.E.2d 660, 335 Ill.App. 254 
—Kylavos v. Polichrones, 45 H.E. 
2d 99, 316 IlhApp. 44^. 

Minn.—^Klingman v. Loew’s, Inc., 296 
N.W. 528, 209 Minn. 449—^Heffter 


V. Northern States Power Co., 2l7 
N.W. 102, 173 Minn. 215. 

N.T.—Corpus Juris quoted in Whylie 
V. Craig Hall, Inc., 74 N.Y.S.2d 128, 
130, 272 App.Div. 603— Corpus Ju¬ 
ris quoted in Whitcher v. Board of 
Education of Rensselaer, 251 N. 
Y.S. 611, 613, 233 App.Div. 184. 

Ohio.—^Winslow v. Ohio Bus Line 
Co.. 73 N.E.2d 504, 148 Ohio St. 101. 

S.D.—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

45 C.J. p 1206 note 49. 

58. U.S.—Gray v. Baltimore & O. R, 
Co., C.C.A.I11., 24 P.2d 671, 59 A. 
D.R. 461. 

Cal.—^Williamson v. Pacific Grey¬ 
hound Lines, 177 P.2d 977, 78 Cal. 
App.2d 482—Smith v. McClary, 82 
P.2d 712, 28 Cal.App.2d 468—Gor- 
den v. Goldberg, 40 P,2d 276, 3 Cal. 
App.2d 659— Corpus Juris cited in 
Gritsch v. Pickwick Stages System, 
22 P.2d 554, 558, 131 Cal.App. 774. 

Colo.— Corpus Juris quoted in Yellow 
Cab Co, V. Hodgson, 14 P.2d 1081, 
1084, 91 Colo. 365. 

Pla.—National Brands v. Norton 
Tire Co., for Use of Ocean Accident 
& Guarantee Corporation, 7 So.2d 
456, 150 Fla. 349. 

Ill.—Kylavos v. Polichrones, 45 N.E. 
2d 99, 316 IlhApp. 444. 

Ind.— Corpus Juris cited in Wass v. 
Suter, App., 84 N.E.2d 734, 737. 

Iowa.— Corpus Juris cited in Whet- 
stine V. Moravec, 291 N.W. 425, 
432, 228 Iowa 352. 

Kan.—^Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469, 152 A.L.R. 629 
—Corpus Juris cited in Ratliffe v. 
Wesley Hospital and Nurses’ 
Training School, 10 P.2d 859, 861, 
135 Kan. 306. 

H.Y.— ^Corpus Juris quoted in Whylie 
V. Craig Hall, Inc., 74 N.Y.S.2d 128, 
130, 272 App.Div. 603— Corpus Ju¬ 
ris quoted In Whitcher v. Board of 
Education of Rensselaer, 251 N.Y. 
S. 611, 613, 233 App.Div. 184. 

N.C.—Boone v. Matheny, 29 S.E.2(2 
687, 224 N.C. 250. 
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Ohio.-^Corpus Juris quoted in Win^ 
slow V. Ohio Bus Line Co., 73 N.E. 
2d 504, 507, 148 Ohio St. 101— 
Rospert v. Old Fort Mills, 78 N.E. 
2d 909, 81 Ohio App. 241, 

Okl.—Corpus Juris cited in Bowring 
V. Denco Bus Lines, 162 P.2d 525, 
528, 196 Okl. 1—Bewley v. West¬ 
ern Creameries, 57 P.2d 859, 177 
Okl. 132. 

Tex.—^Alagood v. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056, er¬ 
ror dismissed, judgment correct. 

Va.—Danville Community Hospital 
V. Thompson, 43 S.E.2d 882, 186 
Va. 746, 173 A.L.R. 5,25—Arnold v. 
Wood, 3 S.E.2d 374, 173 Va. 18— 
Corpus Juris cited in City of Rich¬ 
mond V. Hood Rubber Products Co., 
190 S.E. 95, 97, 168 Va. 11—Chesa¬ 
peake & O. jay. Co. V. Tanner, 182 
S.E. 239, 165 Va. 406. 

Wash.—Carbery v. Fidelity Sav. & 
Loan Ass'n, 201 P.2d 726. 

45 C.J. p 1206 notes 50, 54. 

U.S.—Omaha Packing Co. v. 
Pittsburgh, F. W..&'C. Ry. Co., C. 
C.A.Ill., 120 F.2d 594, certiorari de¬ 
nied 62 S.Ct. 85, 314 U.S. 645, 86 L. 
Ed. 517-—Coirpus Juris quoted in 
Ramsouer v. Midland Valley R. 
Co., D.C.Ark., 44 F.Supp. 523, 528, 
reversed on either grounds, C.C.A., 
135 F.2d 101. 

Ark.—Corpus Jurisr quoted in South¬ 
western Gas & Electric Co. v. 
Deshazo, 138 S.W.2d 397, 402, 199 
Ark, 1078. 

Cal.—Corpus Juris qiitofed in Waite 
V. Pacific Gas & Electric Cb., 132 
P.2d 311, 314, 66 Cal’App.2d 191— 
Corpus Juris quoted in. Jorgensen 
v. East Bay Transit Co., 1'15 P..2<i 
556, 558, 46 Cal.App.2d 189. 

Ga.—^Stansfield v. Gardner, 1-9J -SIE 
375, 56 Ga.App. 634. 

Kam^Waddell v. Woods, l48 K2d! 
1016, 158 Kan. 469, 152 A.LiR’. 6J29'. 

Ky.—Corpus Juris dted in Partin's 
Adm'r v. Black Mountain Corpora¬ 
tion, 58 S.W.2d 234, 236, 248 Ky. 3-2^ 
93 A.L.R. 606. 
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and circumstances attendant upon the occurrence 

dearly appear.^o 

The introduction of evidence, however, as to how 


the accident happened and the cause thereof does 
not necessarily prevent the application of the doc¬ 
trine,^! even though the cause of the accident is 


Minn.— Cnrptis Juris cited in Borg- & . 
Powers Furniture Co. v. Clark, 260 
KAV. 316, 317, 194 Minn. 305— Cor¬ 
pus Juris quoted in Cullen v. Pear¬ 
son, 253 N.W. 117, 119, 191 Minn, j 
136. 

Mo.— Corpus Juris cited in Belding v. 
St. Louis Public Service Co., 215 

S. \V.2d 506, 510—Powell v. St. Jo¬ 
seph Ry., Light, Heat & Power Co., 
81 S.\V.2d 957, 336 Mo. 1016—Small 

T. Ralston-Purina Go., App., 202 S- 
W.2d 533. 

K.Y.— Corpus Juris quoted in Whylie 
V. Craig Hall, Inc., 71 X.r.S.2d 12S, 
130, 272 App.Div. 603— Corpus Ju¬ 
ris quoted in Whitcher v. Board of 
EJducation of Rensselaer, 251 N. 
Y.S. 611, 613, 233 App.Div. 184— 
Wright V. Horn & Hardart Co., 61 
N.Y.S.2d 632, 186 Misc. 550, appli¬ 
cation granted 67 N.Y.S.2d 720, 271 
App.Div. 822. 

S.D.—Barger v. Ohelpon, 243 N-W. 
97, 60 S.D. 66. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775. 

45 C.J. p 1206 note 55. 

60. U.S.—Coal Operators Cas. Co. v. 

U. S., D.C.Pa., 74 F.Supp, 236, mo¬ 
tion denied 76 F.Supp. 681— Corpus 
Juris quoted in Ramsouer v. Mid¬ 
land Valley R. Co., B.C.Ark., 44 
F.Supp. 523, 528, reversed on other 
grounds, C.C.A., 135 F.2d 101. 

Ark.— Corpus Juris quoted in South¬ 
western Gas & Electric Co. v. 
Deshazo, 138 S.W.2d 397, 402, 199 
Ark. 1078. 

Cal.—Ybarra v. Spangard, 154 P.2d 
687, 25 Cal.2d 486, 162 A.L.R. 1258 
—Corpus Juris quoted in Waite v. 
Pacific Gas & Electric Co., 132 P. 
2d 311, 315, 56 Cal.App.2d 191— 
Spinner v. Los Angeles Ry. Corpo¬ 
ration, 126 P.2d 940, 53 Cal.App.2d 
679—Blanton v. Curry, App., 121 P. 
2d 125, affirmed and supplemented 
129 P.2d 1, 20 Cal.2d 793— Corpus 
Juris quoted in Jorgensen v. East 
Bay Transit Co., 115 P.2d 556, 558, 

46 Cal. App. 2d 189—Davidson v. 
American Liquid Gas Corporation, 

89 P.2d 1103, 32 Cal.App. 382— 
Manuel v. Pacific Gas & Electric 
Co., 25 P.2d 509, 134 Cal.App. 512. 
Del.—Mitchell v. Atkins, 178 A. 593, 

6 W.W.Harr. 451. 

III.—Bollenbach v. Bloomenthal, 173 
H.E. 670. 341 Ill. 539—Mabee v. 
Sutlift & Case Co., 82 N.E.3d 63, 
335 Ill.App. 353—Lindroth v. Wal¬ 
green Co., 67 N'.E.2d 595, 323 Ill. 
App. 105—Wm. Wrigley, Jr., Co. v. 
Standard Roofing Co., 59 N.E.2d 
510, 325 IlLApp. 210—^Adamsen v. 
Magnelia, 280 Ill.App. 418—Penn¬ 
sylvania Co, V. Roberts & Schaefer 
Co., 250 Ill.App. 330. 

Kan.;—Truhlicl^ v. Beech Aircraft 


Corp., 178 P.2d 252, 162 Kan. 535— | 
Starks Food Market.^ v. El Dorado | 
Refining Co., 134 P.2d 1102. 156 j 
Kan. 577— Corpus Juris cited in ■ 
Ratliffe v. Wesley Hospital and 
Xurses' Training School, 10 P.2d 
S59, 861, 135 Kan. 306. 

Ky.— Corpus Juris cited iu Partin’s 
Adm'r v. Black Mountain Corpora¬ 
tion, 58 S.W.2d 234, 235, 248 Ky. 
32; 93 A.L.R. 606. 

La,—Dunav*^ay v. Maroun. App., 178 
So. 710—Bujol V. Gulf States Util¬ 
ities Co., App., 147 So. 545—Boud¬ 
reaux V. Louisiana Power & Light 
Co.. 135 So. 90. 16 La.App. 664. 

Me.—Shea v. Hern, 171 A. 24S, 132 
Me. 361—Chaisson v. Williams, 156 
A. 154, 130 Me. 341. 

Md.—Armour & Co. v. Leasure, 9 A. 
2d 572. 177 Md. 393—Frenkil v. 
Johnson, to Use of National Re¬ 
tailers Mut. Ins. Co,, 3 A.2d 479, 
175 Md. 592. 

Minn.—Klingman v. I.roew’s Inc., 296 
N.W. 528, 209 Minn. 449— Corpus 
Juris cited in Borg & Powers Fur¬ 
niture Co. v. Clark, 260 N.W. 316, 
317, 194 Minn. 305— Corpus Juris 
quoted in Cullen v. Pearson, 253 
N.W. 117, 119, 191 Minn. 13G— 

Heffter v. Northern States Power 
Co., 217 N.W. 102, 173 Minn. 215. 

Mo.—Mueller v. St. Louis Public 
Service Co.. 214 S.W.2d 1—VTiit- 
aker v. Pitcairn, 174 S.W.2d 163, 
351 Mo. 848—Palmer v. Brooks, 169 
S.W.2d 906, 350 Mo. 1055—Pand- 
jiris V. Oliver Cadillac Co., 98 S. 
W.2d 969, 339 Mo, 711—Williams v. 
St. Louis-San Francisco Ry. Co., 
85 S.W.2d 624, 337 Mo. 667—Glasco 
Electric Co, v. Union Electric 
Light & Power Co., 61 S.W.2d 955, 
332 Mo. 1079—Sanders v. City of 
Carthage, 51 S.W.2d 529, 330 Mo. 
844—<Jorpus Juris cited in Con- 
duitt v. Trenton Gas & Electric 
Co., 31 S.W.2d 21, 25. 326 Mo. 133— 
Sharon v. Kansas City Public Serv¬ 
ice Co., App., 208 S.W.2d 471— 
Hanson v. City Light & Traction 
Co-, 178 S.W.2d 804, 238 Mo.App. 
182—Adams v. Le Bow, 160 S,W.2d 
826, 236 Mo.App. 899—Lochmoeller 
V. Kiel, App., 137 S.W-2d 625— 
Taylor v. Prudential Ins. Co. of 
America, 131 S.W.2d 226, 234 Mo. 
App. 317. 

Neb.— Corpus Juris quoted in Mirat- 
sky v. Beseda, 297 N.W. 94, 96. 
139 Neb. 229. 

N.X—Broecker v. Armstrong Cork 
Co., 24 A.2d 194, 128 N.J.Law 3— 
Galbraith v. Smith, 1 A.2d 34, 120 
N.J.Law 515—Cleary v. City of 
Camden, 192 A. 29, 113 N.J.Law 
215—Hochreutener v. Pfenninger, 
174 A. 513, 113 N.J.Law 317—Sib¬ 
ley v. City Service Transit Co., 63 
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A.2d 708, 1 N.J.Super. 199, affirmed, 
66 A.2d 864, 2 N.J. 45S, 

N.Y.—Murray v. Great Atlantic & 
Pacific Tea Co., 200 N.Y.S. 132, 
236 App.Div. 477, followed in 260 
N.Y.S. 133, 236 App.Div. 822—Fei- 
derlein v. Faiella, .54 N.Y.S.2d 114. 
N.C.—Payne v. Carolina Power 
Light Co., 169 S.E. 831, 205 N.C- 
32—Byrd v, Marion General Hos¬ 
pital, 162 S.E. 738, 202 N.C. 337— 
Springs v. Doll, 148 S.E. 251, 19T 
N.C. 210. 

R.I.—Dufresne v. Theroux, 32 A-2d 
609, 69 R.I. 280. 

Tenn.—S(‘hindler v. Southern Coach 
Lines, 217 S.W.2d 775—Granert v. 
Bauer, 67 S.W.2d 748, 17 Tenn.App. 
370. 

Vt.—Blaisdell v. Blake, 11 A.2d 215, 
111 Vt. 123. 

Va.—Bly V. Southern Ry. Co., 31 
S.E.2d 564, 183 Va. 162, 172 A.L.R. 
584, opinion adhered to 33 S-E.2d 
659, 183 Va. 406, 172 A.L.R. 584. 
Wash.—Carbery v. Fidelity Sav. & 
Loan Ass’n, 201 P.2d 726—Morner 

V. Union Pac. R. Co., 196 P.2d 744 
—^Anderson v. Harrison, 103 P.2d 
320, 4 Wa.sh.2d 265—Barnes v. J. 
C. Penney Co., 70 P.2d 311, 190 
Wash. 633. 

45 C.J. p 1206 note 56. 

Evidence of intervening’ cause ‘ 
Where plaintiff’s evidence, after 
showing that accident or occurrence 
out of which injury arises is such 
that direct evidence of negligence is 
not available and that circumstances 
are such that accident would not 
have occurred unless defendant was 
at fault, goes further and shows an 
intervening cause, the rule of res 
ipsa loquitur no longer may be ap¬ 
plied.—^Daniel v. Otis Elevator Co., 
118 P.2d 596, 154 Kan. 293—Stroud 
v. Sinclair Refining Co., 58 P.2d 77, 
144 Kan. 74. 

01- Cal,—^Doke v. Pacific Crane & 
Rigging, 182 P,2d 284, 80 Cal.App. 
2d 601—Armstrong v. Pacific Grey¬ 
hound Lines, 168 P.2d 457, 74 Cal. 
App.2d 367. 

Season for rule 

The contrary rule would penalize 
plaintiff for going forward and mak¬ 
ing as specific a case of negligence 
as possible, and In endeavoring to 
make such a case he would run the 
risk of losing the benefits of the doc¬ 
trine to which the circumstances en¬ 
title him; rather than place him iu 
such a position he should be en¬ 
couraged to prove as much as pos¬ 
sible, and the end result of doing so 
is not injurious to defendant but, on 
the contrary, places him in a better 
position as he has specific evidence 
to meet before the trier of fact that 
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thereby disclosed, and plaintiff is not deprived of 
the benefit of the doctrine from the mere introduc¬ 
tion of evidence which does not clearly establish the 
facts or leaves the matter doubtful, for, if the 
case is a proper one for the application of the doc¬ 
trine and if, under the rules discussed infra § 220 
(11), the pleading- is such that it may be invoked, 
an unsuccessful attempt on the part of plaintiff to 
show the specific negligent act which caused his in¬ 
jury does not w^eaken or displace the presumption 
of negligence on the part of defendant arising from 
the facts of the case by virtue of the rule of res ipsa 
loquitur.^^ 

The explanation of the cause of the accident 
which will render the doctrine inapplicable may be 
supplied by the evidence of either party but it 
has also been held that where defendant’s witnesses 
disclose the defects which caused the injury plain¬ 


tiff is not required to submit his case on specific 
negligence.^® The doctrine of res ipsa loquitur 
does not relieve plaintiff from adducing any evi¬ 
dence within his command;®'^ and unless he has 
presented all the testimony reasonably within his 
power he can derive no benefit from the doctrine,®^ 

Part of case. Where the doctrine is applicable to 
part of plaintiff’s case founded on negligence, the 
rule will be applied to that part, although other 
parts of plaintiff’s case may be capable of proof by 
direct evidence of specific acts of negligence.®^ 

§ 220(7). - Existence and Nature of 

Duty to Use Care 

a. In general 

b. As dependent on relationship of par¬ 

ties 

c. Ownership and condition of premises 


may be helpful to him.—Leet v. 
Union Pac. R. Co., 155 P.2d 42, 50. 
25 Cal.2d 605. 158 A-L.R. 1008, cer¬ 
tiorari denied 65 S.Ct. 1403, two 
cases, 325 US. 866, 89 L.Ed. 1986. 

62. Cal.—^Kilgrore v. Brown, 266 P. 
297, 90 Cal.App. 555. 

63. U.S.—Corpus Juris cited ia 
Ramsouer v. Midland Valley R. 
Co.. D.C.Ark., 44 F.Supp. 523, 528. 
reversed on other grounds C.C.A., 
135 F.2d 101. 

Cal.—^Roselip v. Raisch, 166 P.2d 
340, 73 Cal.App.2d 125—Strock v. 
Pickwick, Stag-es System, 290 P. 
482, 107 Cal.App. 298. 

Minn-— Corpus Juris quoted in An¬ 
derson V. Eastern Minnesota Pow¬ 
er Co., 266 N.-W. 702, 705, 197 
Minn. 144— Corpus Juris cited in 
Borg & Powers Furniture Co. v. 
Clark, 260 N.W. 316, 317, 194 Minn- 
305— Corpus Juris quoted in Cullen 
V. Pearson, 253 N.W. 117, 119, 191 
Minn. 136. 

Mo.— Corpus Juris cited in Belding 

V. St. Louis Public Service Co-, 215 
S.W.2d 506, 510—Mueller v, St. 
Louis Public Service Co., 214 S, 

W. 2d 1—Whitaker v. Pitcairn, 174 
S.W-2d 163, 351 Mo. 848— Corpus 
Juris cited In Williams v. St. 
Louis-San Francisco Ry. Co., 85 
S.W.2d 624, 636, 337 Mo. 667— 
Lober v. ICa n sas City, 74 S.W.2d 
815-r-Carpus Juris quoted in Glasco 
Electric Co. v. Union Electric 
Light & Power Go,, 61 S.W.2d 955, 
958, 332 Mo. 1079—Sharon v. Kan¬ 
sas City Public Service Co., App., 
208 S.W.2d 471-—^BCanson v. City 
Light & TracUon Co., 178 S.W.2d 
804. 238 Mo.App. 182—Timmons v. 
Kum, 100 S-W.2d 952, 231 Mo.App. 
421—^Bartlett v. Pontiac Realty 
Co.,. 31 S.W.2d 279, 224 Mo.App. 


Ohio.—^Weller v. Worstall, 197 N.E. 
410, 50 Ohio App. 11, affirmed 196 
N.E. 637, 129 Ohio -St. 596. 

S.U.—Barger v. Chelpon, 243 N.W. 
■97, 60 S.D. 66. 

Vt-—Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 100 Vt 
414, 56 A.L.R. 1011. 

45 C.J. p 1207 note 57. 

Test 

Where res Ipsa loquitur doctrine 
is applicable, test for determining 
when the inference is wholly dis¬ 
pelled as a matter of law by proof 
of specific acts of negligence is the 
same as in the case of any other 
inference, and instances in which in¬ 
ferences are dispelled are rare.—Leet 
V. Union Pac. R. Co., 155 P.2d 42, 
25 Cal.2d 605, 158 A.L.R. 1008, cer¬ 
tiorari denied 65 S.Ct. 1403, two 
cases, 325 U.S. 866, 89 L.Ed. 1986. 

Ahandonment of doctrine 

Plaintiff, having pleaded general 
negligence and set up a res ipsa 
loquitur case, may abandon res ipsa 
loquitur theory and introduce evi¬ 
dence to prove specific negligence, 
whereupon case must be submitted 
to jury on the alleged specific negli¬ 
gence.—^Riggin V. Federal Cartridge 
Corp., Mo.App., 204 S.W.2d 94. 

64. U.S,— Corptis Juris dted in 

Ramsouer v. Midland Valley R. 
Co., D.C.Ark., 44 F.Supp, 523, 528, 
reversed on other grounds C.C.A., 
135 F.2d 101. 

Cal,—Strock v. Pickwick Stages Sys¬ 
tem, 290 P. 482, 107 Cal.App. 298. 
Ky.—Corpus Juris quoted in Partin’s 
Adm'r v. Black Mountain Corpora¬ 
tion, 68 S,W.2d 234, 235, 248 Ky. 32, 
93 A.L.R. 606. 

Minn.—Corpus Juris quoted in An¬ 
derson v. Eastern Minnesota Pow¬ 
er Co., 266 N.W. 702, 706, 197 Minn. 
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144— Corpus Juris quoted In Borg 
& Powers Furniture Co. v. Clark, 
260 N.W. 316, 317, 194 Minn. 305— 
Corpus Juris quoted In Cullen r. 
Pearson, 253 N.W. 117, 119, 191 
Minn. 136. 

Mo.— Corpus Juris quoted In Glasco 
Electric Co. v. Union Electric 
Light & Power Co., 61 SW.2d 955, 
958, 332 Mo. 1079—Taylor v. Pru¬ 
dential Ins. Co. of America, 131 
S.W.2d 226, 234 Mo.App. 317. 

N.Y.—Whylie v. Craig H;all, Inc., 74 
N.Y,S.2d 128, 272 App.Div. 603. 

45 C.J. p 1207 note 59. 

65. Cal.—^Takashi Kataoka v. May 
Department Stores Co., 140 P.2d, 
467, 60 Cal.App. 2d 177—Gorden v.' 
Goldberg, 40 P.2d 276, 3 Cal.App.2d 
659. 

66. Mo.—^Philibert v. Benjamin An- 
sehl Co., 119 S.W.2d 797, 342 Mo, 
1239. 

67. Miss.—Yazoo & M. V. R, Co. v. 

Skaggs, 179 So. 274, 181 Miss. 

150. 

N.Y.—Curley v. Ruppert, 71 N.Y.S.2d 
678, 272 App.Div. 441, appeal 

granted 73 N.Y.S.2d 637, 272 App. 
Div. 997. 

Or.—Boyd v. Portland Electric Co., 
68 P. 810, 41 On 336. 

68. Ohio.—^Rospert v. Old Fort 
Mills, 78 N.E. 2d 909, 81 Ohio App. 
241. 

Tex.—^Alley v. Texas Electric Serv¬ 
ice Co., Civ.App., 134 S.W.2d 762. 

45 C.J. p 1206 note 52. 

68. Okl.—Salyer Oil Go. v. Miller, 
73 P.2d 147, 181 Okl. 171— Ramsey 
Oil Co. V. Dunbar, 46 P.2d 535r 
172 Okl. 571 —Guilford v. Foster & 
Davis. 268 P, 299, 131 Okl, 148. 
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a. In General 

The applicabiirty of the doctrine of res Ipsa loquitur 
depends to some extent on the measure of care and dili¬ 
gence required In the particular case; and the doc¬ 
trine is Inapplicable unless the defendant was under 
a duty to use due care with respect to the injured person. 

In order that the doctrine of res ipsa loquitur may 
be applicable in a particular case, it is essential that 
defendant should have been under a duty to use due 
care with respect to the injured person and it 
has been held that the applicability of the doctrine 
depends not only on the nature and circumstances 
of the injury, as discussed infra § 220 (8), but also 
on the measure of care and standard of diligence 
required in the particular caseJ^ Moreover, the 
circumstances which create the obligation to use 
care must be such as to impose this duty on defend¬ 
ant alone,for the rule cannot apply so as to raise 
a presumption against a defendant where the parties 
involved were both in the exercise of an equal right 
on the occasion in question and were under the 
same measure of care to avoid inflicting or receiv¬ 
ing in jury. The presumption or inference raised 
by the doctrine is that there was a want of ordinary 
care;'^^ hence the doctrine is inapplicable where 
defendant owes plaintiff less than ordinary care, 
or, to put it another way, the doctrine cannot be in¬ 
voked to prove gross negligence'^5 or willful or 
wanton negligence or misconductHowever, the 
scope and application of the doctrine are unaffected 
by the fact that in the particular case the circum¬ 
stances require a higher degree of care than ordi¬ 
nary care.'^'^ 


§ 220(7) 

b. As Dependent on Relationship of Parties 

Although some authorities limit the application of the 
doctrine of res ipsa loquitur to cases of contractual or 
other special relationships between the parties, the 
weight of authority holds that the application of the 
doctrine does not depend on the nature of the relation¬ 
ship between the parties. 

According to the prevailing, if not unanimous, 
view the application of the res ipsa loquitur rule is 
not restricted to cases involving a breach of duty 
to use care growing out of a contractual obligation, 
but applies to actions sounding in tort where the 
parties stand in no particular relation to each other 
and where the injuring party was bound to the ex¬ 
ercise of ordinary care onlyJ^ According to some 
authorities, however, the application of the doctrine 
is considered to be limited, at least under that con¬ 
struction of the doctrine which permits the infer¬ 
ence of negligence to be drawn from the mere hap¬ 
pening of an accident or injury, discussed infra § 
220 (8) a, to cases where a contractual relationship 
existed between the parties, as in the case of a com¬ 
mon carrier or bailee, and defendant was under an 
absolute duty or obligation to plaintiff approximat¬ 
ing that of an insurer.*^^ Nevertheless, although the 
rule is said to be more frequently applied in cases 
involving the special relationships mentioned than 
in other cases of negligence, jt has been held that 
there is no foundation in authority or reason for 
so limiting its application,since the presumption 
originates and depends on the nature of the act and 
the circumstances and character of the occurrence, 
as discussed infra § 220 (8) a, and not on the na- 


70. Ill.—Kylavos v. Polichrones, 45 
N.E.2d 99, 316 Ill.App. 444. 

Md.—Toy V. Atlantic Gulf & Pacific 
Co., 4 A.2d 757, 176 Md. 197. 
N.T.—Storms v. Lane, 227 N.Y.S. 

482, 223 App.Div. 79. 

N.C.—O’Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359. 

Tenn.—Oliver v. Union Transfer Co., 
71 S.W.2d 478, 17 Tenn.App. 694. 
Wash.—Gardner v. Seymour, ISO P. 

2d 564, 27 Wash.2d 802. 

45 C.J. p 1207 note 61. 

7ll' ■ U.S.—Chicagro, R. 1. & P. R. Co. 
V. McClanahan, C.A.La-, 173 P.2d 
833. 

72. Wash.—^Anderson v. McCarthy 
Dry Goods Co., 95 P. 325, 49 Wash. 
398, 126 Am.S.R. 870, 16 D.R.A.,N. 
S., 931. 

45 C.J. p 1207 note 63. 

ZTomher of defeadaiLts 

Neither the number nor relation¬ 
ship of defendants with each other 
alone determines whether doctrine 
of res ipsa loquitur applies.—Ybarra 
V, Spangrard, 164 P.2d 687, 25 Cal.2d 
486, 162 A.L.R. 1258. 


73. Cal.—^Van Derhoof v. Chambon, 
8 P.2d 925, 121 Cal-App. 118. 

45 C.J. p 1208 note 64. 

74^ Mont.—John v. Northern Pac. 
Ry. Co., Ill P. 632, 42 Mont. 18, 
32 L.R.A.,N.S., 85. 

75. Nev.—^Nyberg v. Kirby, 188 P.2d 
1006. 

W.Va.—^Wood V. Shrewsbury, 186 S. 
E. 294, 117 W.Va. 569. 

Season, for role 

“Generally speaking*, the maxim 
res ipsa loquitur is based upon the 
relationship of the ordinary person 
(that is an ordinarily prudent per¬ 
son) to the common or ordinary ex¬ 
periences of life."—Minkovitz v. 
Pine, 19 S.E.2d 561, 565, 67 GaApp. 
176. 

76- Ill.—Cizek v. Union Stock Yard 
& Transit Co., Id N,B.2d 110, 2dS 
Ill.App. 545. 

Nev.—Nyberg v. Kirby, 188 P.2d 
1006. 

77. Ky.—Black Mountain Corpora¬ 
tion v. Partin’s Adm’r, 49 S.W.2d 
1014, 243 Ky. 791. 

Wash-—^Anderson v. Harrison, 103 P, 
2d 320, 4 Wash.2d 265. 
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78- N.Y.—Dittiger v. Isal Realty 
Corporation, 49 N-E.2d 980, 290 

N.Y. 492. 

45 C.J. p 1208 note 65. 

79. U.S.—Sierocinski v. E. I, Du 
Pont De Nemours & Co., C.C.A.Pa., 
118 P.2d 531. 

45 C.J. p 1208 note 67. 

xmder Pennsylvania law, the doc¬ 
trine of res ipsa loquitur is limited 
to cases involving injury to passen¬ 
gers or to patrons of utilities dis¬ 
pensing a service which, if not prop¬ 
erly managed and controlled, may 
readily prove dangerous.—Trouser 
Corp. of America v. Goodman & 
Theise, C.C.A.Pa., 153 P.2d 284— 
Sierocinski v. E. I. Du Pont De 
Nemours & Co., C.C.A.Pa., 118 P.2d 
531. 

80. Ohio.—Cincinnati Tract. Co. v. 
Holzenkamp, 78 N.E. 529, 74 Ohio 
St 379, 113 Am.S.R. 980, 6 L.R.A., 
N.S., 800. 

45 C.J. p 1208 note 68. 

81. Cal.—Judson v. Giant Powder 
Co., 40 P. 1020, 107 Cal. 549, 48 
Am.S.R. 146, 29 L.R.A. 718. 

45 C,J. p 1208 note 69. 
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ture of the relationship between the parties^^ ex¬ 
cept indirectly in so far as that relationship defines 
the measure of duty imposed on defendant.^^ 

c. Ownership and Condition of Premises 

The mere fact that an injury occurs on the premises 
of the defendant creates no presumption of negligence on 
his part. 

Although it has been held that the mere occur¬ 
rence of an accident caused by defective premises 
constitutes proof of negligence and renders the own¬ 
er liable,the mere fact that an injury has oc¬ 
curred on the premises of defendant creates no pre¬ 
sumption of negligence on his part.85 Furthermore, 
in conformity with the rule, discussed supra subdi¬ 
vision a of this section, that the doctrine is inap¬ 
plicable where defendant ow^ed the injured person 
less than ordinary care, it has been held that in or¬ 
der for the doctrine to apply it must appear that the 
injured person was in a place where he had a right 
to be,^^ and that the doctrine cannot be invoked so 
as to raise a presumption of negligence where de¬ 
fendant is only under the duty to avoid affirmative 
or active negligence, such as that owing to a tres¬ 
passers'^ or to one on his premises by virtue of mere 


passive acquiescence or a naked license ;88 but the 
doctrine is as a rule applicable where the injured 
person is an invitee.S^ 

§ 220(8). - Accident or Injury and De¬ 

fendant's Relation Thereto 

a. In general 

b. Cause of injury 

a. In General 

In order to render the doctrine of res ipsa loquitur 
applicable it is necessary to show an accident or injury, 
the physical cause of the injury, and the attendant cir¬ 
cumstances must indicate such an unusual occurrence 
as in the light of ordinary experience would presumably 
not have happened if those who had the management 
or control of the physical cause had exercised proper care. 

In order to render the doctrine of res ipsa loqui¬ 
tur applicable there must, of course, be proof of an 
accident and injury.Although it is sometimes 
said, at least where a contractual relation exists be¬ 
tween the parties, that a presumption of negligence 
arises, by virtue of the rule of res ipsa loquitur, 
from the mere proof of an injury or accident,the 
prevailing view is that it is not the naked injury, 
but the nature and character of the accident togeth- 


82. XJ.S.—Hamilton v. Southern Ry. 
Co.. C.C.A.Va., 162 F.2d 884—F. W. 
Martin «& Co. v. Cobb. C.C.A.Ark., 
110 P.2d 150. 

Mo.—Noce V. St. Louis-San Francis¬ 
co Ry. Co.. 85 S.W.2d 637. 337 Mo. 
689—Gordon v. Muehling* Packing 
Co.. 40 S.W.2d 693. 328 Mo. 123— 
Corpus Juris cited ia Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

N.Y.—Dittiger v. Isal Realty Cor¬ 
poration, 49 N.E.2d 980, 290 K.T. 
492. 

Tex.—Southland Greyhound Lines v. 
Frausto, Civ.App., 69 S.W.2d 497, 
error dismissed. 

45 C.J. p 1209 note 71. 

83. Mo.—Corpus Juris cited in Hart 
V. Emery, Bird. Thayer Dry Goods 
Co., 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

45 C.J. p 1209 note 72. 

84. La.—Smith v, Hyman, App., 6 
So.2d 368. 

85- Ala,—^F. W. Woolworth Co. v. 
Ney, 194 So. 667, 239 Ala. 233— 
Lamson & Sessions Bolt Co, v. 
McCarty, 173 So. 388, 234 Ala. 60. 
Ark.—^Kroger Grocery & Baking Co. 
V. Dempsey, 143 S.'W'.2d 564, 201 
Ark. 71. 

Cal.—Poster v. A. P. Jacobs &, As¬ 
sociates, 193 P.2d *971, 85 Cal.App. 
2d 746—John v. B. B. McGinnis 
Co., 99 P.2d 323, 37 CaI.App.2d 
176—Touhy v. Owl Drug Co., 44 
P.2d 405. 6 CaLApp.2d 64. 


Fla.—Clyde Bar, Inc., v. McClamma, 
10 So.2d 916, 152 Fla. 118. 

La.—Powell v. L. Peibleman & Co., 
App., 187 So. 130. 

Md.—Long" V. Joestlein, 66 A.2d 407. 

Minn.—-Anderson v. Sears, Roebuck 
& Co., 2-6 N.W.2d 355, 223 Minn. 
1—Johnson v. Evanski, 22 N.W.2d 
213, 221 Minn. 333. 

Mo.—Lindquist v. S. S. Kresge Co., 
136 S.W.2d 303, 345 Mo. 849. 

Ohio.—Englehardt v. Philipps, 23 N. 
E.2d 829, 136 Ohio St. 73. 

Or.—Starberg v. Olbekson, 129 P.2d 

; 62. 169 Or. 369. 

Pa.—De Clerico v. Gimbel Bros., 50 
A.2d 716, 160 Pa.Super. 197—Smith 
V.. American Stores Co„ 40 A.2d 
696, 156 Pa.Super. 375, 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Hambright, Civ.App., 130 S.W.2d 
436, error dismissed, judgment cor¬ 
rect—Texas & P. Ry. Co. v. How¬ 
ell, Civ.App., 117 S.W.2d 857, error 
dismissed. 

Wash.—Engdal v. Owl Drug Co., 48 
P.2d 232, 183 Wash. 100. 

45 C.J. p 1209 note 74. 

Particular injuries or occurrences 
see infra § 220(12). 

86. Cal.— Corpus Juris cited in 
Brust V. C. J. Kubach Co., 19 P.2d 
845, 849, 130 Cal.App. 162. 

III.—Kylavos v. Polichrones, 45 N.E. 
2d 99, 316 Ill.App. 444. 

45 C.J. p 1209 note 75. 

87. Cal.— Corpus Juris cited in 
Brust v. C. J. Kubach Co., 19 P.2d 
845, 849, 130 Cal.App. 162, 
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Ill.—McLain v. Chicago, etc., R. Co., 
121 Ill.App. 614. 

88. Cal.—Biondini v. Amship Corp., 
185 P.2d 94, 81 Cal.App.2d 751— 
Corpus Juris'cited in Brust v. C. J. 
Kubach Co., 19 P.2d 845, 849, 130 
Cal.App. 152. 

45 C.J. p 1209 note 78. 

89. Cal.—Biondini v. Amship Corp., 
185 P.2d 94, 81 Cal.App.2d 751. 

90. U.S.—Leathern Smith-Putnam 
Nav. Co. V. Osby, C.C.A.IIL, 79 P.2d 
280, certiorari denied 66 S.Ct. 370, 
296 U.S. 653, 80 L.Ed. 465. 

Cal.—Larson v. St. Francis Hotel, 
188 P.2d 513, 83 Cal.App.2d 210. 
Mo.—Myers v. Moore, App., 217 S.W. 
2d 291. 

91. Pa.—Stearns v. Ontario Spin¬ 
ning Co., 39 A. 292, 184 Pa. 519, 63 
Am.S.R. 807, 39 A.L.R. 842. 

45 C.J. p 1210 notes 80, 82, 

“Excepting where contractual re¬ 
lations exist between the parties, as 
in the case of carriers of passengers 
and some others, negligence will not 
be presumed from the mere happen¬ 
ing of the accident and a consequent 
injury, but the plaintiff must show 
either actual negligence or conditions 
which are so obviously dangerous as 
to admit of no inference other than 
that of negligence,” 

La.—Boudreaux v. Louisiana Power 
& Light Co., App., 135 So. 90, 91. 
Pa.—Stearns v. Ontario Spinning Co., 
39 A. 292, 184 Pa. 519, 63 Am.S.R, 
807, 39 A.L.R. 842. 
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er with the circumstances attending the occurrence, 
that justify the application of the doctrine and the 
inference of negligence, and that before the doc¬ 
trine may be invoked and the presumption drawn 
something more must be shown than the mere hap¬ 
pening of the accident or injury.^^ In this connec¬ 
tion it has been held that the surrounding or at¬ 
tending circumstances which, together with the oc¬ 
currence of an injury, may permit an inference or 
presumption of culpability are not circumstances di¬ 
rectly tending to show lack of care, but mere neutral 
circumstances which, apart from circumstantial or 


direct evidence of specific acts of negligence on the 
part of defendant, bear a definite causal relation to 
the accident.^^ 

In conformity with the general statements of the 
rule as discussed supra § 220(2), the doctrine is 
applicable onl}’ where the physical cause of the in¬ 
jury and the attendant circumstances indicate such 
an unusual occurrence that in their very nature they 
carry a strong inherent probability of negligence 
and in the light of ordinary experience would pre¬ 
sumably not have happened if those who had the 
management or control had exercised proper care.^^ 


92- tJ.S.—Chicago, R. I. & P. R. Co. 

V. McClanahan, C.A.La., 173 F.2d 
833—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C-A.Mo., 122 
P.2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544—P. W. Martin & Co. 
V. Cobb, C.C.A.Ark,, 110 F.2d 159—- 
Smith V. U. S., C.C.A.La., 96 F.2d 
976—Batson v. Western Union 
Telegraph Co., C-C.A.Fla., 75 P.2d 
154—Cochran v. Pittsburgh & L. E. 
R. Co., L.C.Ohio, 31 F.2d 769— 
Highland Golf Club of Iowa Falls, 
Iowa, V. Sinclair Refining Co., D.C. 
Iowa, 59 F.Supp, 911. 

Ala.—Clark v. Farmer, 159 So. 47, 
229 Ala. 596—Southern Ry. Co. v. 
Hargrove, 155 So. 316, 26 Ala.App. 
165. 

Cal.—Honea v. City Dairy, 140 P.2d 
869. 22 Cal.2d 614—Metz v. South¬ 
ern Pac. Co., 124 P.2d 670, 51 Cal. 
App.2d 260—^Kilgore v. Brown, 266 
P. 297, 90 Cal.App. 555. 

Colo.—Saliman v. Silk, 194 P.2d 304, 
118 Colo, 220- 

Del.—Biddle v. Haldas Bros., 190 A. 
588, 8 W.W.Harr. 210—Thompson 

V. Codes, 180 A. 522, 7 W.W.Harr. 
83—^Starr v. Starr, 170 A. 924, 5 W. 

W. Harr. 556. 

Ga.—Stansfield v. Gardner, 193 S.E. 

375, 56 Ga-App. 634. 

Ill.—Wilson V. East St. Louis & In- 
terurban Water Co., 15 N.E.2d 599, 
295 IlLApp. 603. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469, 152 A.L.R. 629 
— Corpus Juris cited in Starks 
Pood Markets v. El Dorado Refin¬ 
ing Co., 134 P-2d 1102, 1105, 156 
Kan. 577—Clarke v. Cardinal Stage 
Lines, 31 P.2d 1, 139 Kan. 280. 

Ky.—Potter v. Consolidation Coal 
Co., 124 S.W.2d 68, 276 Ky. 404. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
690—Morales v. Employers’ Lia¬ 
bility Assur. Corporation, 12 So.2d 
804, 202 La, 755—Jones v. Shell 
Petroleum Corporation, 171 So. 
447, 185 La, 1067—Cavaretta v. 

Universal Film Exchanges, App., 
182 So. 135—Dunaway v. Maroun, 
App., 178 So. 710—Gershner v. 
Gulf Refining Co., App,, 171 So. 
399. 


Me.—Deojay v. Lyford, 29 A.2d 111, 
139 Me. 234—Chaisson v. Williams, 
156 A. 154, 130 Me. 341. 

Mo.—Corpus Juris cited in Tayer v- 
Tork Ice Machinery Corporation, 
119 S.W.2d 240, 244, 342 Mo. 912, 
117 A.L.R. 1414—Harke v. Haase, 
75 S.W.2d 1001, 335 Mo. 1104— 
Corpus Juris cited in Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 511, 203 Mo. 
App. 312. 

Mont-—^]VIaki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251. 

X.Y.—Allen v. Banks, 39 K.T.S. 1016, 
7 App.Div. 405—Orlexey v. New 
York & Queens Elec. Light & 
Power Co., 61 N.Y.S.2d 130, 187 
Misc. 564—McDonough v. James 
Reilly Repair, etc., Co., SO N.Y.S. 
358, 45 Misc. 334. 

Ohio.—Hall v. Redifer, App., 79 N.E. 
2d 237. 

Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 326, 336 Pa. 11— 
Wright V. Straessley, 1S2 A. 682, 
321 Pa. 1—Lesick v. Proctor, 150 
A. 618, 300 Pa, 347. 

S.D.—Larson v. Loucks, 6 N.'VV.Sd 
436, 69 S.D. 60—Barger v, Chel- 
pon, 243 N.W. 97, 60 S.D. 66 . 

Tex.—^Alley v. Texas Electric Serv¬ 
ice Co., Civ.App., 134 S.W.2d 762— 
Texas & N. O. R. Co. v. Hancock, 
Civ.App., 134 S.W.2d 40S—Interna¬ 
tional Creosoting 4 S: Construction 
Co. V. Daniel, Civ.App., 114 S.W.2d 
393, error dismissed—Hughes Pro¬ 
duction Co. V- Hagan, Civ.App., 
114 S.W.2d 326, error dismissed. 

Va.—^Anderson v. Sisson, 196 S.E. 
688 , 170 Va. 178—Boggs v. Plybon, 
160 S.E. 77, 157 Va. 30. 

Wash.—Anderson v. Harrison, 103 
P.2d 320, 4 Wash.2d 265. 

W.Va.—State ex rel. Bennett v. Sims, 
48 S-E.2d 13. 

45 C.J. p 1210 note 83. 

93 , N.M.—Hepp v. Quickel Auto & 
Supply Co., 25 P.2d 197, 37 N.M. 
525. 

N.Y.—Melia v. Southern BouleVard 
R. Co., 286 N.Y.S. 501, 159 Misc. 
293. 

45 C.J. p 1211 note 84. 

94. U.S.—Ramsel v. Ring, C.A.M 0 ., 
173 F.2d 41—Merritt v. Interstate 
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Transit Lines. C.A.Iowa, 171 F.2d 
605—Bratt v. 'Western Air Lines, 
C.A.Utah, 169 F.2d '214, certiorari 
denied 69 S.Ct. 2.39, 335 U.S. SS6, 
93 L.Ed.-Hamilton v. South¬ 

ern Ry. Co., C.C.A.Va., 162 F.2d 
884—TTnion Pac. R. Co. v. De Va- 
ney, C.C.A.Cal., 162 F.2d 24—U. S. 
V. Johnson, C.C.A.Cal., 160 F.2d 789, 
aifirmed in part and reversed in 
part on other grounds 68 S.Ct. 391, 
333 U.S. 46, 92 L.Ed. 468, motion 
denied 68 S.Ct. 788, 333 U.S. 865, 
92 L.Ed. 1143—Boston & M. R. R. 

V. Jesionowski, C.C.A.Mass., 154 
P.2d 703, reversed on other grounds 
67 S.Ct. 401, 329 U.S. 452, 91 L.Ed. 
416, 169 A.L.R. 947—Atchison, T. 
& S. F. Ry. Co. V. Simmons, C.C.A. 
N.M., 153 F.2d 205—Hotel Demp¬ 
sey Co. V. Teel, C.C.A.Ga., 128 F.2d 
673—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C.A.Mo., 122 
P.2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S, 680, 86 
L.Ed. 544—U. S. v. Porter Bros. & 
Biffle, C.C.A.Tex., 95 F.2d 694, cer¬ 
tiorari denied Porter Bros. & Bif¬ 
fle V. U. S.. 59 S.Ct. 62, 305 U.S. 
601, 83 L.Ed. 382 and U. S. v- Por¬ 
ter Bros, & Biffle, 59 S.Ct. 83, 30*5 
U.S. 601, 83 L.Ed. 382—Wickton v. 
Louisville & N. R. Co., D.C.Miss., 
45 F.2d 615—Delaware Dredging 
Co. V. Graham, D.C.Pa., 43 F.2d 
852—Bruening v. El Dorado Re¬ 
fining Co., D.C.Mo., 53 F.Supp. 356 
—Martin v. Southern Pac. Co., D.C. 
Cal., 46 F.Supp. 957—Sanders v. 
Nehi Bottling Co., D.C.Tex., 30 F. 
Supp. 332. 

Ariz.—Phen v. All American Bus 
Lines, 110 P.2d 227, 56 Ariz. 567— 
Stewart v. Crystal Coca-Cola Bot¬ 
tling Co., 68 P.2d 952, 50 Ariz. 60— 
Pickwick Stages Corporation v. 
Messinger, 35 P,2d 168, 44 Ariz. 
•174—Eisenbeiss v. Payne, 25 P.2d 
162. 42 Ariz. 262. 

Ark.—^Williams v. I*auderdale, 191 S. 

W, 2d 455, 209 Ark. 418—South¬ 
western Gas & Electric Co. v, 
Deshazo, 138 S.W.2d 397, 199 Ark. 
1078. 

Cal.—Ybarra v. Spangard, 154 P.2d 
687, 25 Cal.2d 486. 162 A.L.R. 1258 
—Escola V. Coca Cola Bottling Co. 
of Fresno, 150 P.2d 436, 24 Cal.2d 
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Accordingly the mere occurrence of an unusual or j unexplained accident or injury, if not such as nec- 


453—Honea v. City Daii*y, 140 P.2d i 
369. 22 Cal.2d 614—Hinds v. 'V\"hea- 
don, 121 P.2d 724. 19 CaL2d 458— 
Olson V. Whitthorne & Swan, 263 
P. 518, 203 Cal. 206, 58 A.L.R. 129 
—^Hofflng V. Coca-Cola Bottling- Co., 
197 P.2d 56. 87 Cal.App.2d 371— 
Hurt V. Susnow, App., 192 P.2d 771 
—Larson v. St. Francis Hotel, ISS 
P.2d 513, 83 Cal.App. 2d 210—Doke 
V. Pacific Crane & Rigging, 182 P. 
2d 284, SO Cal.App.2d 601—Sutera 
V. Palmieri, 180 P.2d 414, 79 Cal. 
App.2d 359—■'Willxamson v. Pacific 
Greyhound Lines, 177 P.2d 977, 78 
Cal.App.2d 482—Rafter v. Du- 
brock’s Riding Academy, 171 P.2d 
459, 75 Cal.App.2d 621—Roselip v. 
Raisch, 166 P.2d 340, 73 Cal.App.2d 
125—Gerhart v. Southern Califor¬ 
nia Gas Co., 132 P.2d 874, 56 Cal. 
App.2d 425—Metz v. Southern Pac. 
Co., 124 P.2d 670. 51 Cal.App.2d 
260—Hohnemann v. Pacific Gas & 
Electric Co.. 96 P.2d 350, 35 Cal. 
App.2d 597—Langazo v. San Joa- 
auin Light & Power Corporation, 
90 P.2d 825, 32 Cal.App.2d 678— 
Hubbert v. Aztec Brewing Co., 80 
P.2d 1016, 26 Cal.App.2d 664, fol¬ 
lowed in Cerezo v. Aztec Brewing 
Co., 80 P.2d 198, 26 CaI.App.2d 754 
—Corpus Juris cited in Gritsch v. 
Pickwick Stages System, 22 P.2d 
554, 558, 131 Cal.App. 774—Rayl v. 
Syndioate Bldg. Co., 5 P.2d 476, 118 
Cal.App. 396—Pinch v. Willmott, 
290 P- 660, 107 Cal.App. 662— 

Wright V. Southern Counties Gas 
Co., 283 P. 823, 102 Cal.App. 656. 

Colo.—Saliman v. Silk, 194 P.2d 304, 
118 Colo. 220—^Home Public Mar¬ 
ket V. Newrock, 142 P.2d 272, 111 
Colo. 428. 

Conn.—Bluett v. Eli Skating Club, 

48 A. 2d 557, 133 Conn. 99—Hali- 
burton v. General Hospital Soc. of 
Conn., 48 A.2d 261, 133 Conn. 61— 
Ryan v. George L. Lilley Co., 183 

A. 2, 121 Conn. 26—Briganti v. 
Connecticut Co., 175 A. 679, 119 
Conn. 316—^Jump v. Ensign-Bick- 
ford Co., 167 A. 90, 117 Conn. 110 
—Schiesel v. S. Z. Poli Realty Co., 
142 A. 812, 108 Conn. 115. 

Del.—Thompson v. Codes, 180 A. 522, 

7 W.W.Harr. 83. 

Fla,—^Reichenbach v, Hew Alamac 
Hotel Corporation, 194 So. 250, 141 
Fla. 797—^American Dist. Electric 
Protective Co, v. Seaboard Air Line 
Ry. Co.. 177 So. 294, 129 Fla. 518. 

Ga.—Great Atlantic & Pacific Tea 
Co. r. DuPee, -30 S.E.2d 365, 71 Ga. 
App. 148—Minkovitz v. Pine, 19 S. 
E.2d 561, 67 Ga.App. 176—Macon 
Coca-Cola Bottling Co. v. Crane, 
190 S.E, 879, 55 Ga.App. 573. 

m. —Todd V. S. S. Kresge Co., 47 H. 

B. 2d 138, 317 Ill.App. 536, reversed 
on other grounds 52 H.E.2d 20^, 
384 Ill. 524—Todd V. S. S. Kresge^ 
Co., 24 H.E3.2d 899, 303 Ill.App. 89. 

Tnd.—Oorpuff Juris cited in Indiana 


Harbor Belt R. Co. v. Jones, 41 N. 
E.2d 361, 365, 220 Ind. 139. 

Iowa.—Barton v. Armstrong, 23 N. 
W.2d 912, 237 Iowa 734—Pierce v. 
Gruben, 2i N.W.2d 881, 237 Iowa 
239— Corpus Juris quoted in Whet- 
stine V. Moravec, 291 N.W. 425, 
432, 228 Iowa 352—Peterson v. De 
Luxe Cab Co.. 281 N.W. 737, 225 
Iowa S09—Pearson v. Butts, 276 N. 
W. 65, 224 low'a 376—Sutcliffe v. 
Port Dodge Gas & Electric Co., 257 
N.W. 406, 218 Iowa 1386. 

Ky.—Frank Fehr Brewing Co. v. Cor¬ 
ley, 96 S.W.2d 860. 265 Ky. SOS- 
Black Mountain Corporation v. 
Partin's Adm'r, 49 S.W.2d 1014, 243 
Ky. 791—^Watson v. Pullman Co., 
38 S-W.2d 430, 238 Ky. 491. 

La.—Plunkett v. United Elec. Serv¬ 
ice. 36 So.2d 704, 214 La. 145, 3 A. 
L.R.2d 1437—Watkins v. Gulf Re¬ 
fining Co., 20 So.2d 273, 206 La. 
942—Anderson v. London Guaran¬ 
tee & Acc. Co., App., 36 So.2d 741— 
Brott V. Texas & P. Ry. Co., App., 
35 So.2d 801—Schon v. James, 
App., 28 So.2d 531—Joynes v. Val- 
loft & Dreaux, App., 1 So.2d 108— 

, Cavaretta v. Universal Film Ex¬ 
changes, App., 182 So. 135—^Duna-» 
way V. Maroun, App., 178 So. 710— 
Boudreaux v. Louisiana Power & 
Light Co., 135 So. 90, 16 La.App. 
664. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A.2d 622—Deojay v. Ly- 
ford, 29 A.2d 111, 139 Me. 234— Cor¬ 
pus Juris cited in Winslow v. 'Tib¬ 
betts, 162 A. 785, 788, 131 Me. 318. 
Md.—^Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483—^Armour & Co. v. 
Leasure, 9 A-2d 672, 177 Md. 393— 
Toy V. Atlantic Gulf & Pacific Co., 

4 A.2d 757. 176 Md. 197—Frenkil v. 
Johnson, to Use of National Re¬ 
tailers Mut. Ins. Co., 3 A.2d 479, 
175 Md. 592. 

Mass.—Roscigno v. Colonial Beacon 
Oil Co., 200 N.E. 883, 294 Mass. 234 
—^Walker v. Benz-Kid Co., 181 N.E. 
799, 279 Mass. 533—^Betts v. Ren- 
dle, 128 N.E. 790, 236 Mass. 441. 
Minn.—Klingman v. Loew's, Inc., 296 
N.W. 528, 209 Minn. 44S. 

Miss.—Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 582—^Aponaug Mfg. 
Co. V. Carroll, 184 So. 63, 183 Miss. 
793—Yazoo & M. V. R. Co. v. 
Skaggs, 179 So. 274, 181 Miss. 150. 
Mo.—Cruce v. Gulf, Mobile & O, R. 
Co., 216 S.W.2d 78—Welch v. 
Thompson, 210 ■S.W.2d 79, 357 Mo. 
703—Cantley v. Missouri-Kansas-. 
Texas ,R. Co., 183 S.W.2d 123, 358 
Mo. 605— Corpus Juris quoted in 
Hendricks v. Weaver, 183 S.W.2d 
74, 76— Corpus Juris quoted in 

Charlton v. Lovelace, 173 S.W.2d 
13, 17, 351 Mo. 364—^Palrrjjer v. 

Brooks. 169 ■S.W.2d 906, 350 Mo. 
1055—Gibbs v. General Motors 
“ Corporation, 166 S.W.2d 575, 350 
Mo. 431—^Evans v. Missouri Pac. R.t 
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Co., 116 S.'W.2d 8, 342 Mo. 420— 
Corpus Juris cited iu Lober v. Kan¬ 
sas City, 74 S.W.2d 815, 819—State 
ex rel. and to Use of Hurley v. 
Becker, 66 S.W.2d 524, 334 Mo. 537 
—Corpus Juris cited in McCloskey 

V. Koplar, 4'6 S.W.2d 557, 659, 329 
Mo. 527—Myers v. Moore, App 
217 S.W.2d 291—Pauley v. Balti¬ 
more & Ohio R. Co., App., 215 S. 

W. 2d 78—Tezon v. Perkins, App., 

214 S.W.2d 732—Kelley v. National 
Lead Co., App., 210 S:w.2d 728— 
Kees V. Canada Dry Ginger Ale, 
199 S.W.2d 76, 239 Mo.App. 1080-^ 
Harding v. Kansas City Public 
Service Co., App., 188 S.W.2d 60— 
Sleater v. John R. Thompson Co., 
App., 173 S.W.2d 591—Adams v. 
Le Bow, 160 S.W.2d 826, 236 Mo. 
App. 89 9—^Wiedanz v. May Depart¬ 
ment Stores Co., App., 156 S.W.2d 
44—Jones v. Kansas City Public 
Service Co., 155 S.W.2d 775, 236 
Mo.App. 794—^Henneke v. Gascon¬ 
ade Power Co., 152 S.W.2d 667, 236 
Mo.App. 100—^Walters v. Adams 
Transfer & Storage Co., 141 S.W.2d 
205, 235 Mo.App. 713—^Brown v. St. 
Louis County Gas Co., App., 131 S. 
W.2d 354—^Van Houten v. Kansas 
City Public Service Co., 122 S.W.2d 
868, 233 Mo.App. 423— Corpus Ju¬ 
ris quoted in Hart v. Emery, Bird, 
Thayer Dry Goods Co., 118 S.W.2d 
509, 611, 233 Mo.App. 312—Thomp¬ 
son V. Kansas City Public Service 
Co., 114 S.W.2d 145, 232 Mo.App. 
1124—Hartnett v. May Department 
Stores Co., 85 S.W.2d 644, 231 Mo. 
App. 1116—Glossip V. Kelly, 67 S. 
W.2d 513, 228 Mo.App. 392— Cor¬ 
pus Juris cited in Pennifold v. St. 
Louis Public Service Co., App., 69 
S.W.2d 713, 714—Garfinkel v. B. 

Nugent & Bro. Dry'Goods Co., App., 
25 S.W.2d 122—Faubion v. Kansas 
City Public Service Co., App., 22 
'S.W.2d 897—Keady v. Stix, Baer & 
Fuller Co., App., 15 S.W.2d 379— 
Svast V. White, App., 6 S.W.2d 668. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251—Johnson v. 
Herring, 300 P. 535, 89 Mont. 420. 

Nev.—^Nyberg v. Kirby, 188 P.2d 
1006, rehearing denied 193 P.2d 
850. 

N.J.—^Den Braven v. Meyer Bros., 64 
A.'2d 219, 1 N.J. 470—Cicero v. Nel¬ 
son Transp. Co., 30 A.2d 67, 129 N, 
J-Law 493—Lipari v. National Gro¬ 
cery Co., 198 A. 393, 120 N.J.Law 
97—Coyne v. Mutual Grocery Co., 
181 A. 314, 116 N.J.Law 36—Gilroy 
v. Standard Oil Co., 161 A. 598, 107 
N.J.Law 170—^Moore v. People's 
Palace, 178 A 191, 13 N.J.Misc. 336. 

N.Y.—^Neuhoff v. Retlaw Realty Cor- 

■ poration, 45 NK.2d 450, 289 N.Y. 
293—Galbraith v. Bus<?h, 196 K.E. 
36, 267 N.Y. 230—Curle;^ v. Rup- 
pert, 71 N,:E^JS.2d 578, 272 App.Div. 
441, appeal granted 73 N-Y.S.2d 
637, 272 App.Div. 997—Meibohm v. 
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essarily to involve negligence, does not warrant the 
application of the doctrine,and it has been held 
that the doctrine does not apply where the act 'which 
caused the injury was beyond doubt the voluntary 


and intentional act of some person.®^ Furthermore, 
the rule cannot be invoked where the existence of 
negligence is wholly a matter of conjectured^ and 
the circumstances are not proved, but must them- 


Horton Pilsener Brewing Co., 18 
N.T.S.2d 878, 259 App.Div. 236— 
Orlexey v. New York & Queens 
Elec. Light & Power Co., 61 N.Y. 
S.2d 130, 187 Misc. 564—Cunning¬ 
ham V. Exposition Greyhound, 22 
N.Y.S.Sd 79, 174 Misc. 865—George 
Foltis, Inc., V. City of New York, 
21 N.Y.S.2d 800, 174 Misc. 967, af¬ 
firmed 26 N.Y.S.2d 609, 261 App. 
Piv. 1059, reversed on other 
grounds 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R. 1122—Gertler v. 
Alexander’s, Inc., 47 N.Y.S.2<i 165 
—Gallachio v. State, 43 N.Y.S.2d 
439. 

N.C.—O’Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359- 
Ohio.—Collins v. Zimmerman, App., 
67 N.E.2d 245—Farina v. First Nat. 
Bank, 6l N.E.2d 36, 72 Ohio App. 
109—Cunningham v. Neil House 
Hotel Co., App., 33 N.E.2d 859. 

Okl.—Canada Dry Ginger Ale v. 

Fisher, 201 P.2d 245. 

Or.—Shaw v. Hayden Island Amuse¬ 
ment Co., 166 P.2d 128, 178 Or. 210. 
Pa.—Clark v. Pennsylvania Power & 
Light Co-, 6 A.2d 892, 33$ Pa. 75— 
Norris v. Philadelphia Electric Co., 

5 A.2d 114, 334 Pa. 161. 

R. I. —Dufresne v. Theroux, 32 A.2d 
609, 69 R.I. 280. 

S. D.—McLinn v. Noll, 274 N.W. 833, 
65 S.D. 440. 

Tenn.—Coca-Cola Bottling Co. v. 
Rowland, 66 S.W.2d 272, 16 Tenn. 
App. 184. 

Tex.—Universal Atlas Cement Co. v. 
Oswald, 157 S.W.2d 636, 198 Tex. 
159—Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 125 Tex. 248 
—Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W.2d 
830, affirmed 204 S.W.2d 508, 146 
Tex. 163—Ward v- Wallace, Civ. 
App., 175 S.W.2d 611, error refused 
—-Penrod Drilling Co. v. Silver- 
tooth, Civ.App., 144 S.W.2d 335, er¬ 
ror dismissed, judgment correct— 
National Hotel Co. v. Motley, Civ. 
App., 123 S.W.2d 461, error dis¬ 
missed, judgment correct—Texas 

6 N. O. R. Co. V. Schreiber, Civ. 
App., 104 S.W.2d 929. 

Utah.—Jenson v. S. H. Kress & Co., 
49 P.2d 958, 87 Utah 434. 

Va.—Danville Community Hospital 
V. Thompson, 43 S.E.2d 882, 186 Va. 
746, 173 A.L.R. 525—Anderson v. 
Sisson, 196 S.E. 688, 170 Va. 178. 
Wash.—Gardner v. Seymour, 180 P. 
2d 564, 27 Wash.2d 802—Pacific 

Coast R. Co, V. American Mail 
Line, 172 P.2d 226, 25 Wash.2d 809. 
W.Va.—^Hunker v. Warner Bros. 
Theatres, 177 S.L. 629, 115 W.Va. 
641. 

Wis.—Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281. 
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Wyo.—Stanolind Oil & Gas Co. v. 

Bunce, 62 P.2d 1297, 51 Wyo. 1. 

45 C.J. p 1211 note 86. 

"‘This doctrine can be invoked 
. . . where the injury arises 

from some condition or event that 
is, in its very nature, so obviously 
destructive of the safety of person or 
property, and is so tortious in its 
quality as, in the first instance, at 
least, to permit no inference save 
that of negligence on the part of the 
person in control of the injurious 
agency,”—Sleater v. John R. Thomp¬ 
son Co., Mo.App., 173 S.W.2d 591, 593. 
Karmlessuess of apparatus 

(1) Res ipsa loquitur to be applica¬ 
ble requires the apparatus causing 
the injury to be ordinarily noninjuri- 
ous, unless from careless construc¬ 
tion or use. 

N.C.—Springs v. Doll, 14S S.E. 251, 
197 N.C. 240. 

R.I.—Kilgore v. Shepard Co., 158 A. 
720, 52 R.L 51. 

(2) This does not mean, however, 
that the apparatus must be safe in 
every respect, but only that the par¬ 
ticular injurious operation which 
causes the injury is not normally to 
be expected except through the in¬ 
tervention of negligence.—^Killian v. 
Logan, 162 A. 30, 115 Conn. 437. 

Froper examlnatioa 

Res ipsa loquitur doctrine applies 
where conditions are such that a 
fair-minded man would say that, if 
instrument of injury had been prop¬ 
erly examined before the accident, 
the accident would probably not have 
occurred. 

Cal.—Escola v. Coca Cola Bottling 
Co. of Fresno, 150 P.2d 436, 24 Cal. 
2d 453—Gerber v. Faber, 129 P.2d 
485, 54 CaLApp.2d 674. 

Mass.—Garrett v. M. McDonough Co., 
7 N.E.2d 417, 297 Mass. 58. 

Injury avoidable by extreme snrveil- 
lance 

Negligence will not be presumed 
from the happening of an accident 
which extreme surveillance might 
have prevented, when reasonable 
care does not eliminate the possibil¬ 
ity of an occasional mishap.—Oppen- 
heim v. Pitcairn, 292 N.W. 374, 293 
Mich. 475. 

Showing nnnsnalness of ooenrxenee 
without negligence 
Under the '*res ipsa loquitur’^ doc¬ 
trine, if the accident is of a type 
which is attributable to absence of 
proper care more often than not, oc¬ 
currence of the accident implies a 
preponderant probability that it was 
caused by negligence, and the ques¬ 
tion is one of fact which depends on 
available information about aced- 
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dents and their causes, and such in¬ 
formation may be so generally avail¬ 
able that it is a matter of common 
knowledge or it may be so special 
that it is only within the knowledge 
of experts, and, if not a matter of 
common knowledge, there should be 
some circumstance from which one 
might reasonably conclude that, 
more often than not, such accident 
is caused by failure to exercise rea¬ 
sonable care by the person in exclu¬ 
sive control of the instrumentality'. 
—Pauley v. Baltimore & Ohio R. Co., 
Mo.App., 215 S.W.2d 78. 

95. U.S.—Leathern Smith - Putnam 
Nav. Co. v. Osby, C.C.A.Ill., 79 F.2d 
280, certiorari denied Leathern 
Smith-Putnam Nav, Co. v. Osby, 
56 S.Ct. 370, 296 U.S. 653, 80 L. 
Ed. 465. 

Del.— Corpus Juris cited in Thomp¬ 
son V. Codes, 180 A. 522, 525, 7 W. 
W.Harr. 83. 

Mo.— Corpus Juris quoted in Charl¬ 
ton V. Lovelace, 173 S.W-2d 13, 17, 
351 Mo. 364— Corpus Juris quoted 
in Hart v. Emery, Bird, Thayer 
Dry Goods Co., 118 S.W.2d 509, 511, 
233 Mo.App. 312. 

Ohio.— Corpus Juris quoted in Cun¬ 
ningham V. Neil House Hotel Co., 
App.. 33 N.E.2d 859, 861. 

Pa,—Johnson v. American Reduction 
Co., 158 A. 153, 305 Pa. 537. 

45C.J. P1211 note 87. 

‘The principle does not apply 
. . . where the injury results 

from accident as defined and con¬ 
templated by law.”—Smith v, Mc- 
Clung, 161 S.E. 91, 93, 201 N.C. 648 
—Springs v. Doll, 148 S.E. 251, 253, 
197 N.C. 240. 

95, Mo.—Corpus Juris quoted in 

Charlton v. Lovelace, 173 S.W.2d 
13, 17, 351 Mo. 364— Corpus Juris 
quoted in Hart v. Emery, Bird, 
Thayer Dry Goods Co., 118 S.W.2d 
509. 5U. 233 Mo.App. 312. 

45 C.J. P 1211 note 8b. 

97, U.S. —Bruening v. El Dorado 
Refining Co., D.C.Mo., 53 F.Supp. 
366—Martin v. Southern Pac. Co., 
D.aCal., 46 F.Supp. 957. 

Ala.—Southern Ry. Co. v. Hargrove, 
165 So- 316, 26 Ala.App. 165. 

Ariz.—Stewart v. Crystal Coca-Cola 
Bottling Co., 68 P.2d 952. 50 Ariz. 
60. 

Ky.—Frank Fehr Brewing Co. v. Cor¬ 
ley, 96 S.W.2d 860, 265 Ky. 308— 
Itoebig’s Guardian v. Coca-Cola 
Bottling Co., 81 S.W.2d 910, 259 
Ky. 124. 

Me.i—Stodder v. Coca-Cola Bottling 
Plants, 48 A. 2d 622 — Corpus Juris 
cited In Moose-A-Bec Quarries Co. 

, Y. Eastern Tractor & Eqqip. Co,, 29 
A.2d 167, 168, 139 Me. 249—Deojay 
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selves be presumed,or where it may be inferred 
that there was no negligence.^9 In other words, 
the doctrine applies only where negligence is the 
only inference that can reasonably and legitimately 
be drawn from the circumstances.^ Proof of the 
accident and that it occurred out of the ordinary 
course of events need not be by direct evidence or 
eyewitness testimony.^ 

b. Cause of Injury 

(a) In general 

(b) Relation of defendant to cause of in¬ 

jury 

(a) In General 

In order to Invoke the doctrine of res ipsa loquitur, 
plaintiff must establish the thing that caused the injury. 

As a preliminary proposition, plaintiff must estab¬ 
lish the thing that caused the injury, ^ since while 


the doctrine of res ipsa loquitur permits an infer¬ 
ence that the known act which produced the injury 
was a negligent act, it does not permit an infer¬ 
ence as to what act did produce the injury,^ and 
there can be no foundation for the application of 
the doctrine where the physical act or thing which 
caused the injury is unknown or not disclosed or 
identified.^ Accordingly, it has been held that the 
doctrine is inapplicable where the injury might 
have been brought about by one of two or more 
causes, neither of which is included ^or excluded by 
any affirmative evidence.^ 

(b) Relation of Defendant to Cause of In¬ 
jury 

aa. In general 

bb. Management and control of injuring 
agency 


V. Lyford, 29 A.2d 111, 139 Me. 224 
— Corpus Juris cited iu Winslow 
V. Tibbets, 162 A. 785, 788, 131 Me. 
318. 

Mo.— Corpus Jtiris quoted iu Charl¬ 
ton V. Lovelace, 173 S.W.2d 13, 18, 
351 Mo. 364—Brown v, St. Louis 
County Gas Co., App., 131 S.W.2d 
354— Corpus Juris quoted iu Hart 
V. Emery, Bird, Thayer Dry Goods 
Co,, 118 S.W.2d 509, 611, 233 Mo. 
App. 312. 

ISr.T. —George Foltis, Inc., v. City of 
Kew York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R. 1122—Nabson v. 
Mordall Realty Corporation, 15 N. 

T.S.2d 38. 257 App.Div. 659. 

IST.C.—Wilson v. Perkins, 189 S.E. 179, 
211 N.C. 110, 130 A.L.R. 1357— 
Smith V. McClung, 161 S.E. 91, 201 
N.C. 648—Springs v. Doll, 148 S. 
E. 251, 197 N.C. 240. 

-Ohio.—Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App, 241. 

R.I.—Colgan v. United Electric Rys. 
Co., 13 A.2d 385, 65 R.I. 60. 

45 C.X p 1211 note 89. 

98. U.S.—Bruening v. El Dorado 
Refining Co., D.C.Mo., 53 F.Supp. 
356. 

Mo.— Corpus Juris quoted iu Charl¬ 
ton V. Lovelace, 173 S.W.2d 13, 18, 
251 Mo. 364— Corpus Juris quoted 
iu Hart v. Emery, Bird, Thayer Dry 
Goods Co., 118 S.W.2d 509, 511, 233 
Mo.App. 312. 

46 C.J. p 1211 note 90. 

99. Mass.—^Wilson v. Colonial Air 
Transport, 180 N.B. 212, 278 Mass. 
420, 83 A.L.R. 329. 

Mo.—^Polokoft V, Sanell, App., 52 S. 
W2d 443. 

Utah.—Curby v. Bennett Glass & 
Paint Co., 103 P.2d 657, 99 Utah 80 
—Jenson v. S< H. Kress & Co., 49 
P.2d 958, 87 Utah 434. 

Wash.—Wellons v. Wiley, 166 P.2d 
852, 24 Wash.2d 543. 


1 . N.Y.—Riles v. Murray, 12 N.Y.S. 
2d 648. 

N.C.—^Wilson V. Perkins, 189 S.E. 

179. 211 N.C. 110, 130 A.L.R. 1357. 
Pa—Fix V. Pennsylvania Power & 
Light Co., 31 A.2d 114, 346 Pa. 598 
—Clark V. Pennsylvania Power & 
Light Co., 6 A.2d 892, 336 Pa 75. 
Tenn.—Susman v. Mid-South Fair, 
176 S.W.2d 804, 180 Tenn. 471. 

2 . U.S.—^Leathern Smith - Putnam 
Nav. Co. V. Osby, C.C.A.Ill., 79 P.2d 
280, certiorari denied Leathern 
Smith-Putnam Nav. Co. v. Osby, 56 
S.Ct. 370, 296 U.S. 653, 80 L.Ed. 
465. 

3. Okl.—^Pine v. Rizzo, 96 P.2d 17, 

186 Okl. 35—Champlin Refining 

Co. V. George, 76 P.2d 895, 182 Okl. 
118. 

Tenn.—Boulineaux v. City of Knox¬ 
ville, 99 S-W.2d 557, 20 Tenn.App. 
404. 

XJulmowu deleterious thiug iu article 
catisiug iujury 

If unusual action of ordinarily 
harmless article is such as to inform 
trial court or jury that foreign sub¬ 
stance was present and that its pres¬ 
ence cannot be accounted for on any 
reasonable hypothesis but negligence, 
negligence can he inferred under res 
ipsa loquitur doctrine without the 
deleterious thing itself having been 
discovered.—Liggett & Myers Tobac¬ 
co Co. v. De Lape, C.C.A.Cal., 109 
P.2d 598. 

4. U.S.—^Jefferson v. U. S., D.C.Md., 
77 F.Supp. 706—Hack worth v. 
Chesapeake & O. Ry. Co., D.C.Ky., 
73 F.Supp. 348—Holloway v. Skelly 
Oil Co., D.C.Mo., 68, F.Supp. 129. 

Ala— Corpus Juris quoted in Georgia 
Power Co. v. Edmunds, 171 So. 256, 
258, 233 Ala. 273. 

Kan. — Corpus Juris quoted iu Emigh 
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V. Andrews, 191 P.2d 901, 903, 164 
Kan. 732. 

45 C.J. p 1212 note 96. 

5. U.S.—Holloway v. Skelly Oil Co., 
D.C.Mo., 68 F.Supp. 129—Tampa 
Shipbuilding & Engineering Co. v. 

U. S., 77 Ct.Cl. 284. 

Ala.'—Corpus Juris quoted iu Georgia 
Power Co. v. Edmunds, 171 So. 
256, 258, 233 Ala. 273. 

Ariz.—Stewart v. Crystal Coca-dola 
Bottling Co., 68 P.2d 952, 50 Ariz. 
60: 

Cal.—Cunningham v. Coca-Cola Bot¬ 
tling Co. of Los Angeles, 198 P.2d 
333, 87 Cal.App.2d 106—Scott v. 
George A. Puller Co., 107 P.2d 55, 
41' Cal.App.2d 501—John v. B. B. 
McGinnis Co., 99 P.2d 323, 37 Cal. 
App.2d 176—Davidson v. American 
Liquid Gas Corporation, 89 P.2d 
1103, 32 Cal.App. 382. 

D.C.—Washington Loan & Trust Co. 

V. Hickey, 137 F.2d 677, 78 U.S. 
App.D.C. 59. 

Kan.—Corpus Juris quoted iu Emigh 
V. Andrews, 191 P.2d 901, 903, 164 
Kan. 732. ‘ 

Wash.—Huffine v. Alvin Inv. Co., 218 
P. 194, 126 Wash. 490. 

45 C.J. p 1212 note 97, 

AH ageucles under defendant’s con¬ 
trol 

Under the doctrine of res ipsa 
loquitur the particular instrumental¬ 
ity that caused the accident is not 
necessarily required to be poijited 
out, if it is shown that every instru¬ 
mentality to which the accident 
could with reasonable probability be 
attributed was under! defendant’s 
control.—^Hubbert v. .Aztec Brewing 
Co., 80 P.2d 1016, 26 Cal.App,2d 664. 

6. Ark.—^Martin v. Arkansas Power 
& Light Co., 161 S.W.2d 383, 204 
Ark. 41—Oklahoma Gas & Electric 
Co. V. Frisbie, 111 S.W.2d 550, 195 
Ark. 210. 
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aa. In General 

Defendant's negligence must be established as the 
proximate cause of the injury; and the circumstances 
of the accident must be of such a character that there can 
be no reasonable inference other than that defendant's 
negligence was the cause of the Injury. 

Although the rule of res ipsa loquitur applies, in a 
proper case, so as to present a presumption or in¬ 
ference of negligence, as discussed supra §§ 220(2), 
220(3), it has no application to proximate cause.*^ 
and does not dispense with the requirement that the 
act or omission on which defendant’s liability is 
predicated be established as the proximate cause of 
the injury complained of and, in order to render 
the doctrine applicable and cause a presumption of 
negligence to attach to defendant the nature and 
circumstances of the accident must be of such a 
character that there can be no reasonable infer¬ 


ence but that the injury complained of was due to 
the negligence of defendant or of others for whose 
acts he is legally responsible,® or, as is sometimes 
stated, the injury must be shown to have been 
caused by some act incident to defendant’s control 
of the instrumentality.io Accordingly, where there 
are two or more persons or causes which might 
have produced the injury, some, but not all, of 
which were under the control of defendant or for 
which he was legally responsible, plaintiff, in or¬ 
der to invoke the doctrine, must exclude the oper¬ 
ation of those causes for which defendant is un¬ 
der no legal obligation.^^ 

The doctrine is to be applied only when the na¬ 
ture of the accident itself not only supports the in¬ 
ference of defendant’s negligence, but excludes the 
idea that the accident was due to a cause with which 


7. Ala.—Ctorpus Juris cited in Ala¬ 
bama Power Co. v. Bryant, 146 So. 
602, 605, 226 Ala. 251. 

Kan.—Corpus Juris quoted in. Emfgh 
V. Andrews, 191 P.2d 901, 903, 164 
Kan. 732. 

45 C.J. p 1212 note 92. 

8. U.S.—^Weiner v. May Department 
Stores Co., D.C.Cal., 35 P.Supp. 895. 

Ala.-^orpus Juris cited la Alabama 
Power Co. v. Bryant, 146 So. 602, 
605, 226 Ala. 251. 

Ariz.—Sawyer v. People’s Freight 
Lines, 22 P.2d 1080, 42 Ariz. 145. 

Cal.—Dunlavy v. Nead, 97 P.2d 1003, 
36 Cal.App,2d 478, hearing; denied 
99 P.2d 1044, 36 Cal.App.2d 478. 

Colo.—Corpus Juris quoted ia Yellow 
Cab Co, V. Hodgson, 14 P.2d 1081, 
1084, 91 Colo. 365. 

Ind.—Kickels v. Fein, 10 N‘.E.2d 297, 
104 Ind.App. 606. 

Kan.—Corpus Juris quoted la Emigh 
V, Andrews, 191 P-2d 901, 903, 164 
Kan. 732. 

La.—Corpus Juris cited ia Watts v. 
Ouachita Coca-Cola Bottling Co., 
App., 166 So. 151, 152, 

Mo.—^Wiedanz v. May Department 
Stores Co., App., 156 S.W.2d 44. 

45 ax p 1212 note 95. 

9. U.S.—U. S. V. Johnson, C.C.A.Cal., 
160 F.2d 789, affirmed in part and 
reversed in part on other grounds 
68 S.Ct. 391, 333 U.S. 46, 92 L.Ed. 
468, motion denied 68 S.Ct. 788, 333 

U.S. 865, 92 L.Ed. 1143—Brooks v. 
Hill-Shaw Co., C.C.A.IIL, 117 P.2d 
682, certiorari denied 62 S.Ct. 61, 
314 U.S. 610, 86 L.Ed. 490—Liggett 
& Myers Tobacco Co. v. De Lape, 
C.C.A.Cal., 109 P.2d 598—Smith v. 
U. S., C.C.A.La., 96 F.2d 976—Cor¬ 
pus Juris cited la Martin v. South¬ 
ern Pac. Co., D.C.Cal., 46 F.Supp. 
954, 955. Motion denied 46 P.Supp. 
957. 

.41a.—Southern By. Co. v. Hargrove, 
166 So. 316, 26 Ala.App. 16S. 


Colo.—Corpus Juris quoted at leagtli 
ia Yellow Cab Co. v. Hodges, 14 P. 
2d 1081. 1084. 91 Colo. 365. 

Ill.—^Wilson V. East St. Louis & In- 
terurban Water Co.. 15 X.E.2d 599, 
295 Ill.App. 603. 

La.—Department of Highways v. 

WTiiteman Bros.. App., 29 So.2d 399. 
Md.—Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co„ 3 
A.2d 479, 175 Md. 592. 

Mo.—Corpus Juris cited in Sleater v. 
John R. Thompson Co., App., 173 
S.W.2d 591, 593. 

Tenn.—Corpus Juris quoted in Coca- 
Cola Bottling Works v. Sullivan, 
158 S.W.2d 721, 726, 178 Tenn. 405. 
45 C.J. p 1212 note 2. 

10. Colo.—^Home Public Market v. 
Newrock, 142 P.2d 272, 111 Colo. 
428. 

Ill.—Todd V. S. S. Kresge Co., 47 X. 
E.2d 138, 317 Ill.App. 536, reversed 
on other grounds 52 N.E.2d 206, 384 
Ill. 524—Todd v. S. S. Kresge Co., 
24 N.E.2d 899, 303 Ill.App. 89. 

Pa.—Clark v. Pennsylvania Power & 
Light Co., 6 A.2d 892, 336 Pa. 75. 

Mere control of instrumentality 
An inference that injury was 
caused by negligence need not be 
drawn from fact that injury was 
caused by instrumentality under con¬ 
trol of person charged with negli¬ 
gence.—State, for Use of Chenoweth, 

V. Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1. 

11. U.S.—Interstate Circuit v. Le 
Normand, C-C.A.Tex., 100 F.2d 160 
—U. S. V. Porter Bros. & Biffie, C. 
C.A.Tex., 95 F.2d 694, certiorari de¬ 
nied Porter Bros. & Biffle v. U. S., 
59 S.Ct. 62, 305 U.S. 601, 83 L.Ed. 
382, U. S. V. Porter Bros. & Bif¬ 
fle. 59 S.Ct. 83, 305 U.S. 601, 83 L. 
Ed. 382—Martin v. Southern Pac. 
Co., D.C.Cal., 46 F.Supp. 954, mo¬ 
tion denied 46 F.Supp. 957. 
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Colo.— Corpus Juris quoted in Yellow 
Cab Co. V. Hodgson, 14 P.2d 1081. 
1084, 91 Colo. 365. 

Del,—Biddle v. Hal das Bros., 190 A. 

588, 8 W.W.Harr. 210. 
iVIo, —Corpus Juris quoted in Cruce 

V. Gulf, Mobile & Ohio R. Co., 216 
S.W.2d 78, 81— Corpus Juris quot¬ 
ed in Charlton v. Lovelace, 173 S. 

W. 2d 13, 18, 351 Mo. 364— Corpus 
Juris quoted at length, in Estes v. 
Estes, App., 127 S.W.2d 78, SO, 81— 
Corpus Juris quoted at length in 
Hart V. Emery, Bird, Thayer Dry 
Goods Co., 118 S,W.2d 509, 511, 233 
Mo.App, 312. 

Pa.—Fix V. Pennsylvania Power & 
Light Co., 31 A.2d 114, 346 Pa. 598 
—Coralnick v. Abbotts Dairies, 11 
A.2d 143, 337 Pa. 344. 

W.Va.—PhiUippi v. Farmers’ Mut. 
Telephone Co., 168 S.E. 762, 113 W. 
Va. 470. 

45 C.J. p 1213 note 3. 

Plaintiff^s intervening instrumental¬ 
ity 

Where there is an instrumentality 
over which plaintiff had complete 
dominion intervening between al¬ 
leged cause and injury, plaintiff must 
show by evidence that there was no 
defect in his appliance before doc¬ 
trine of res iqsa loquitur will be held 
to operate.—^Norris v. Philadelphia 
Electric Co., 5 A.2d 114, 334 Pa. 161. 

Question for Jury 

The doctrine, however, has been 
held not to be limited to cases where 
the nature of the accident not only 
supports the inference of defendant's 
negligence but also excludes all oth¬ 
ers; and, where either of two infer¬ 
ences may be reasonably drawn from 
the facts, it remains a question of 
fact for the jury,—Doke v. Pacific 
Crane & Rigging, 182 p.2d 284, 80 
Cal.App.2d 601—Lejeune v. General 
Petroleum Corporation, 18 P.2d 429, 
128 Cal.App. 404. 
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defendant was unconnected.^^ Accordingly, al¬ 
though the responsibility of defendant is ordinarily 
inferred, in conformity with the statements of the 
rule, discussed supra § 220(2), from his manage¬ 
ment or control of the injuring agency, where all 
the facts connected with the occurrence fail to 
point to the negligence of defendant as the proxi¬ 
mate cause of the injury, but show a state of affairs 
where it could with equal reasonableness and con¬ 
sistency be inferred that the accident was due to 


a cause or causes other than the negligent act of 
defendant,!^ as where there are several persons or 
causes which might have produced the injury, some 
of which were under the control or management of 
defendant and others of which were under the con¬ 
trol or management of the complaining party or of 
third persons, and the accident may have reason¬ 
ably occurred by reason of acts for which defend¬ 
ant is not liable,^^ the doctrine cannot be invoked. 

So, the mere possibility that defendant's act could 


12. Colo.— Corpus Juris q.uotdd in 
Yellow Cab Co. v. Hodges, 14 P.2d 
1081, 1084, 1085, 91 Colo. 365. 

j^Io. —Corpus Jtxris quoted, in Estes v. 
Estes, Apn., 127 S.W.2d 78. 80— 
Corpus juris quoted in Hart v. 
Emery, Bird, Thayer Bry Goods 
Co., 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

45 C.J. p 1213 note 4. 

13. U.S.—Smith v. U. S.. C.C.A.La., 
96 F.2d 976—The Hygrade No. 18. 
D.C-Mass., 41 F.Su^p. 304—Cohn v. 
United Air Lines Transport Cor¬ 
poration, Jl.C.Wyo., 17 F.Supp. 865 
—The President Wilson, D.C.CaL, 5 
F.Supp, 684. 

^la. —Corpus Juris cited in Alabama 
Power Co. v. Bryant, 146 So. 602, 
605, 226 Ala. 251. 

Ariz.—Stewart v. Crystal Coca-Cola 
Bottling Co., 68 P.2d 952, 50 Ariz. 
60. 

Cal.—Olson v. Whitthorne & Swan, 
263 P. 518, 203 Cal. 206, 58 A.L.R. 
129^—Cunningham v. Coca-Cola 
Bottling Co. of Los Angeles, App., 
198 P.2d 333—Larson v. St. Francis 
Hotel, 188 P.2d 513, 83 Cal.App.2d 
210—Gerhart v. Southern Califor¬ 
nia Gas Co., 132 P.2d 874, 56 Cal. 
App.2d 425. 

Colo.—Saliman v. Silk, 194 P.2d 304, 
118 Colo. 220— Corpus Juris quoted 
in Yellow Cab Co. v. Hodgson, 14 
P.2d 1081, 1084, 91 Colo. 3'65. 

Del.—Slack v. Premier-Pabst Corpo¬ 
ration, 5 A.2d 516, 1 Terry 97. 

Ga.—^Floyd v. Swift & Co., 200 S.E. 
531, 59 Ga.App. 154. 

Ill.—Bollenbach v. Bloomenthal, 173 
N.E. 670, 341 Ill. 539—Wm. Wrig- 
ley, Jr., Co. v. Standard Roofing 
Co., 59 N.B.2d 510, 325 IlLApp, 210 
—Herbst v. Levy, 279 Ill.App. 353 
—^Kraus v. Becker, Ryan & Co., 265 
Ill-App. 525. 

Iowa.— Corpus Juris cited in Welch 
V. Greenberg, 14 N.W.2d 266, 271, 
235 Iowa 159. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 262, 162 Kan. 535. 

Ky.—^Frank Fehr Brewing Co. v. Cor¬ 
ley, 96 S.W.2d 860, 266 Ky. 308. 

La.—Gershner v- Gulf Refining Co., 
App,, 171 So, 399— €k>rpii8 Juris 
quoted in Watts v. Ouachita Coca- 
Cola Bottling Co., App., 166 So, 151, 
153. 


Me.—Moose-A-Bec Quarries Co. v. 
Eastern Tractor & Equipment Co., 
29 A.2d 167, 139 Me. 249. 

Md.—Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co., 3 
A.2d 479, 175 Md. 592—Klan v. Se¬ 
curity Motors, 164 A. 235, 164 Md. 
198- 

Miss.—Yazoo & M. IT. R. Co. v. 

Skaggs, 179 So. 274, 181 Miss. 150. 
Mo.— Corpus juris quoted in Estes v. 
Estes, App., 127 S.W.2d 78, 81— 
Corpus Juris quoted in Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

N.Y.—^Paul V. Mosberg Realty Corpo¬ 
ration. 37 N.Y.S.2d 766. 

N.C.—Smith v. McClung, 161 S.E. 
91, 201 N.C. 648—Springs v. Doll, 
148 S.E. 251, 197 N.C. 240. 

Ohio.—^Kaltenbach v. Cleveland, 'Co¬ 
lumbus & Cincinnati Highway, 80 
N.E.2d 640, 82 Ohio App. 10— 

Brown v. Pennsylvania Greyhound 
Lines, 15 Ohio Supp. 1. 

Pa.—^Fix V. Pennsylvania Power & 
Light Co., 31 A.2d 114, 346 Pa. 
598. 

S.C.—Weston v. Hillyer, 159 S.E. 
390, 160 S.C. 541. 

Tenn.—^Susman v. Mid-South Fair, 

176 S.W.2d 804, 180 Tenn. 471. 
W.Va.—Crotty v. Virginian Ry. Co., 

177 S.E. 609, 115 W.Va. 558. 

Wyo. — Stanolind Oil & Gas Co. v. 

Bunce, 62 P.2d 1297, 51 Wyo. 1. 

45 C.J. p 1213 note 11. 

14, U.S.—^Interstate Circuit v. Le 
Normand, C.C.A-Tex„ 100 F.2d 160. 
Ariz.—^Phen v. All American Bus 
Lines, 110 P.2d 227, 56 Ariz. 567— 
Stewart v. Crystal Coca-Cola Bot¬ 
tling Co., 68 P.2d 952, 50 Ariz. 
60— Corpus Juris quoted in Sawyer 
V. People's Freight Lines, 22 P.2d 
1080, 1082, 42 Ariz. 145. 

Ark.—^Williams v. Lauderdale, 191 
S.W.2d 455, 209 Ark. 418. 

Cal.—Cunningham v. Coca-Cola Bot¬ 
tling Co. of Los Angeles, App., 198 
P.2d 333—Gerhart v. Southern 
California Gas Co., 132 P.2d 874, 56 
Cal.App.2d 425—Gerber v. Faber, 
12-9 P.2d 485, 54 Cal.App.2d 674— 
Scott V. George A. Fuller Co., 107 
P.2d 55, 41 Cal.App.2d 501—David¬ 
son V. American Liquid Gas Cor¬ 
poration 89 P,2d 1103, 32 Cal.App. 
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382—Biddlecomb v. Haydon, 40 P. 
2d 873, 4 Cal.App.2d 361. 

Colo.— Corpus Juris quoted in Yellow 
Cab Co. V. Hodges, 14 P.2d 1081, 
1084, 91 Colo. 365. 

Ky.—^Frank Fehr Brewing Co. v. Cor¬ 
ley, 96 S.W.2d 860, 265 Ky. 308. 
La.—Morales v. Employers' Liabil¬ 
ity Assur. Corporation, 12 So.2d 
804, 202 La. 755—Cavaretta v. Uni¬ 
versal Film Exchanges, App., 182 
So. 135—^Dunaway v. Maroun, App., 
178 So. 710— Corpus Juris quoted 
in Gershner v. Gulf Refining Co., 
App., 171 So. 399, 402— Corpus 

Juris quoted in Watts v. Ouachita 
Coca-Cola Bottling Co., App., 166 
So. 151, 153. 

Md.—^Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co., 
3 A.2d 479, 175 Md. 592. 

Mo.—Corpus Juris quoted in Estes v. 
Estes, App., 127 S.W.2d 78, 81— 
Corpus Juris quoted in Hart v. 
Emery, Bird, Thayer, Dry Goods 
Co., 118 S.W.2d 509, 512, 233 Mo. 
App. 312. 

Or.—Phillipson v. Hunt, 276 P. 255, 
129 Or. 242. 

Pa.—^Norris v. Philadelphia Electric 
Co., 5 A.2d 114, 334 Pa. 161. 

S.D.—^Budgett V. Soo Sky Ways, 266 
N.W. 253. 64 S.D. 243. 

Tex.—^Ward v. Wallace, Civ.App., 175 
S.W.2d 611, error refused—Benken¬ 
dorf er V. Garrett, Civ. App., 143 
S.W.2d 1020, error dismissed, judg¬ 
ment correct—Johnson v. Texas & 
Pac. Ry. Co., Civ.App., 117 S.W.2d 
864, error dismissed. 

Va.—Seven-Up Bottling Co. v. 
Gretes, 27 S.E.2d 925, 182 Va. 

138—^Arnold v. Wood, 3 S.E. 2d 374, 
173 Va. 18. 

Wash.—Gardner v. -Seymour, 180 P. 
2d 664, 27 Wash.2d 802—Mahlum v. 
Seattle School Dist. No. 1, 149 P.2d 
918, 21 Wash.2d 89. 

45 C.J. p 1213 note 12. 

All agencies under defendant’s con¬ 
trol 

Where all agencies to which an 
accident could reasonably be at¬ 
tributed were under defendant's con¬ 
trol, the doctrine of res ipsa loqui¬ 
tur is equally applicable whichever 
agency actually caused the accident. 
—^Hubbert v. Aztec Brewing Co^, 80 
P.2d 1016, 26 CaLApp.2d 664. 
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have caused the damage^^ does not warrant the ap¬ 
plication of the doctrine, and the same is true where 
it is a matter of surmise or conjecture only that the 
damage w^as due to a cause for which defendant is 
liable.^^ However, while the facts and circumstanc¬ 
es must exclude other probable causes of the in- 
jury^'^ and must reasonably exclude other hypoth¬ 
eses,^^ it is not requisite, in order to invoke the doc¬ 
trine, that plaintiff’s case be such as to exclude ev¬ 
ery hypothesis but that of defendant’s negligence,^^ 
for the rule is one which relates merely to negli¬ 
gence prima facie and is available, without exclud¬ 
ing all possible circumstances which would excuse 
defendant it is necessary and sufficient that the 
circumstances surrounding the accident render it 


more probable that the injury was due to the neg¬ 
ligence of defendant than otherwise,or show at 
least a probability that the particular accident could 
not have occurred without legal wrong by defend¬ 
ant's So, w^here it is established that the thing 
which caused the accident was within the control 
of defendant, the possibility that some third per¬ 
son, w’ho was an intermeddler and in no way con¬ 
nected with defendant, tampered with it so as to 
make it defective or dangerous does not defeat the 
application of the doctrine.^s 

The injury must not have been due to any vol¬ 
untary action or contribution on the part of plain¬ 
tiff or, as some courts put it, the injury must have 
happened irrespective of any such action or contri- 


15. La.— Corpus Juris quoted iu 

Watts V. Ouachita Coca-Cola Bot¬ 
tling Co., App., 166 S.W.2d 151, 
153. 

Mo.— Corpus Juris quoted in. Estes v. 
Estes, App., 127 S.W.2d 78, 81— 
Corpus Juris quoted In Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W-2d 509, 512, 233 Mo. 
App. 312. 

45 C.J. P 1214 note 13. 

10. Ariz.—Stewart v. Crystal Coca- 
Cola Bottling: Co., 68 P.2d 952, 50 
Ariz. 60— Corpus Juris quoted ta 
Sawyer v. People's Freight Lines, 
22 P.2d 1080, 1082, 42 Ariz. 145. 
La.—Corpus Juris quoted tn Watts 
V. Ouachita Coca-Cola Bottling Co., 
App., 166 So. 151, 153. 

Mo.— Corpus Juris quoted iu Estes 
V. Estes, App., 127 S.W.2d 78. 81— 
Corpus Juris quoted iu Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 512, 233 Mo. 
App. 312. 

N.C.—Boone v. Matheny, 29 S.E.2d 
687, 224 N.C. 250. 

R.I.—Colgan v. United Electric Rys. 

Co,. 13 A,2d 385, 65 R.I. 60. 

45 C.J. P 1214 note 14. 

17. U.S.—^U. S. V. Johnson, C.C-A. 
Cal., 160 F.2d 789, affirmed in part 
and reversed in part on other 
grounds 68 S.Ct. 391, 333 U.S. 46, 
92 L.Ed. 468, motion denied 68 S. 
Ct. 788, 333 U.S. 865, 92 L.Ed. 
1143. 

Ark.—Saunders v. Lambert, 188 S.W. 

2d 633. 208 Ark. 990. 

Cal.—Gerber v. Faber, 129 P.2d 485, 
54 Cal.App.2d 674. 

La.—Brott v. Texas & P. Ry. Co., 
Appl, 35 So.2d 801. 

18. Mo.—Charlton v. Lovelace, 173 
S.W.2d 13, 351 Mo. 364—Grindstaff 
V. J. Goldberg & Sons Structural 
Steel Co., 40 S.W.2d 702, 328 Mo. 
72, 

Tex.—Bonner v. Thompson, Civ.App., 
205 S.W.2d 610, error refused. 
However, some courts have em¬ 
ployed language apparently at odds 
with tha statement In the text in 


holding that plaintiff “is not required 
to exclude every reasonable hypo¬ 
thesis” except defendant's negli¬ 
gence.—Maxie v. Gulf, M. & O. R- 
Co., Mo., 219 S.W.2d 322, certiorari 
denied 70 S.Ct. 69—Cruce v. Gulf, 
Mobile & O. R. Co.. Mo., 216 S.W.2d 
78. 

10. U.S.—Johnson v. U. S., Cal., 68 

S.Ct. 391, 333 U.S. 46, 92 L.Ed. 
468, motion denied 68 S.Ct. 788, 
333 U.S. 865, 92 L.Ed. 1143—The 
Rocona v. Guy P. Atkinson Co., 
C.A.Cal., 173 F.2d 661. 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Mo.—Corpus Juris quoted iu Cruce 
V. Gulf, Mobile & O. R. Co., 216 
S.W. 2d 78, 81—Grindstaff v. J. 

Goldberg & Sons Structural Steel 
Co., 40 S.W.2d 702, 328 Mo. 72— 
Corpus Juris quoted iu Estes v. 
Estes, App.. 127 S.W.2d 78, 80— 
Corpus Juris quoted in Hart v. 
Emery, Bird, Thayer Dry Goods 
Co„ 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

N.T.—Clarke v. Nassau Electric R. 

Co., 41 N.Y.S. 78, 9 App.Div. 51. 
Pa.—Trostel v. Reading Steel Prod¬ 
ucts Corporation, 31 A.2d 909, 152 
Pa-Super. 273. 

Va.—Danville Community Hospital 
V. Thompson, 43 S.E.2d 882, 186 
Va. 746, 173 A.L.R. 525. 

“It is of course true that though 
an agency be under a defendant's 
exclusive control and though the ac¬ 
cident be one which in the usual 
course of things does not occur when 
ordinary care is used, there remains 
a possibility that the occurrence was 
not due to the defendant’s fault. 
As against that possibility, however, 
the doctrine res ipsa loquitur permits 
the jury to infer negligence.”—^Hub- 
bert v. Aztec Brewing Co., 8Q P.2d 
1016, 1018, 26 OalA.pp.2d 664. 

20. Mo.—Corpus Juris quoted in 

Estes V. Estes, App., 127 S.W,2d 
78, 80—Corpus Juris quoted in 

Hart V. Emery, Bird, Thayer Dry 
Goods Co., 118 S.W.2d 509, 511, 233 

10.13 


Mo. App. 312—Corpus Juris cited 
in Mackler v. Barnert, App-, 49 
S.W.2d 244, 24 6. 

45 C.J. P 1313 note 7. 

Reasonableness as test 

The test whether negligence 
should be imputed to party who 
has control and management of thing 
which caused injury is reasonable¬ 
ness of inference to be drawn from 
the facts of particular case, and, 
where there is such reasonable in¬ 
ference of negligence, it may not be 
defeated by mere speculative possi¬ 
bility that there may have been 
another cause.—Boone v. Matheny, 29 
S.R2d 687, 224 N.C. 250. 

21. Ala,— Corpus Juris cited iu Ala¬ 
bama Power Co. v. Bryant, 146 So. 
602, 605, 226 Ala. 251. 

Cal.—La Porte v. Houston, 199 P.2d 
665, 33 Cal.2d 167. 

Gau—Macon Coca-Cola Bottling Co. 
V. Crane, 190 S.E. 879, 55 Ga.App. 
573—^Atlanta Coca-Cola Bottling 
Co. V. Shipp, 154 S.E. 385, 41 Ga. 
App. 705. 

Mo.— Corpus Juris quoted In. Estes v. 
Estes. App., 127 S.W.2d 78, 80— 
Corpus Juris quoted in Hart v. 
Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 511, 233 Mo. 
App. 312. 

Tex.—^Bonner v. Thompson, Civ.App., 
205 S.W.2d 610, error refused. 

45 C.J. p 1213 note 8. 

22. N.T.—Galbraith v. Busch, 196 
N.E. 36, 267 N.T. 230—Dittiger v. 
Isal Realty Corporation, 35 N.T.S. 
2d 311, 264 App.Div. 279, reversed 
on other grounds 49 N.E.2d 980, 
290 N-Y. 492—Nabson v. Mordall 
Realty Corporation, 15 N.Y.S.2d 38, 
257 App.Div. 659—^Mizxeo v. Rand's 
Food Shops, 32 N.T.S.2d 23. 

23. Mo.—Corpus Juris quoted in 

Hart V. Emery, Bird, Thayer Dry 
Goods Co., 118 S.W.2d 509, 512, 
233 Mo.App. 312. 

45 C.J. p 1214 note 15. 

24:. U.S.—Boston & M. R. R. v. 
Jesfionowski, C,C.A.Mass., 154 F.2d 
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bution on his part;-^ and the doctrine is inapplica¬ 
ble if it appears from the evidence that the accident 
mig-ht reasonably have been caused by plaintiff's 
own negligence.^® 

Plural defendants. Where either one of two de¬ 
fendants wholly independent of each other may be 
responsible for the injur}* complained of, the rule 
of res ipsa loquitur, in accordance with the pre¬ 
ceding principles, cannot be applied.^'^ However, 
the doctrine may be availed of as against plural de¬ 
fendants who were, under the circumstances in¬ 
volved, joint tort-feasors.28 Moreover, invoking the 
doctrine against one defendant on the basis of 
his exclusive possession and control of the injuring 
agency does not exclude invoking it against anoth¬ 
er defendant on different facts such as warrant ap¬ 
plication of the doctrine despite defendant's being 
out of possession and controL^^ 


bb. Management and Control of Injuring 
Agency 

As a genera'I rule, the doctrine of res ipsa loquitur 
is inapplicable unless the management and control of the 
injuring agency were exclusively in the person charged 
at the time of the accident, or, according to some au¬ 
thorities, at the time of the negligence. 

Ordinarily the mere fact of an accident or injury, 
even though it be such that by virtue of the doc¬ 
trine it ''speaks for itself," does not identify the 
wrongdoer and permits no presumption or infer¬ 
ence whatever as to who was to blame for the neg¬ 
ligent act,®0 and hence, as a necessary basis for the 
application of the doctrine, it must appear, in con¬ 
formity with the general statements of the rule, dis¬ 
cussed supra § 220 (2), that the negligent cause or 
thing which produced the injury complained of was 
wholly and exclusively^! in the possession, and un- 


703, reversed on other grounds 67 
S.Ct, 401, 329 U.S. 452, 91 L.Ed. 
416, 169 A.L.R. 947. 

Cal.—Ybarra v. Spangard, 154 P.2d 
6S7, 25 Ca].2d 486, 162 A.L.R. 1258 
—Doke V. Pacific Crane & Rigging, 
182 P.2d 284, 80 Cal.App.2d 601— 
Sutera v. Palmieri, ISO P.2d 414, 
79 Cal,App.2d 359—Rafter v. Du- 
brock^s Riding Academy, 171 P.2d 
459, 75 Cal.App.2d 621. 

Miss.—Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 582. 

25. Ariz.—Phen v. All American 
Bus Lines, 110 P.2d 227, 56 Ariz. 
567. 

Conn.—^Bluett v. Eli Skating Club, 
48 A.2d 557, 133 Conn. 99—Briganti 
V. Connecticut Co,, 175 A. 679, 119 
Conn. 316—Jump v. Ensign-Bick- 
ford Co., 167 A. 90, 117 Conn. 110— 
Schiesel v. S. Z. Poli Realty Co., 
142 A. 812, 108 Conn. 115. 

Iowa.—Pierce v. Gruben, 21 Isr.W.2d 
881, 237 Iowa 239. 

Md.—^Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Mo.—Gibbs V. General Motors Cor¬ 
poration, 166 'S.W.2d 575, 350 Mo. 
431. 

N.C.—Springs v. Doll, 148 S.E. 251, 
197 N.C. 240. 

R.I.—Kilgore v. Shepard Co., 158 A- 
720, 52 R.I. 61. 

Wis.—Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281. 

Wyo.^-Stanolind Oil & Gas Co. v. 
Bunce, 62 P.2d 1297, 51 Wyo. 1.. 

26. Cal.—Escola v. Coca Cola Bot- 

' tling Co. of Fresno, 150 P.2d 436, 
24 Cal.Sd 453. 

Mo.—Charlton v. Lovelace, 173 S.W. 
2d 13, 351 Mo. 364—Gibbs v. Gen¬ 
eral Motors Corporation, 166 S.W. 
2d 575, 3'50 Mo. 431. 

Open and visible danger 
Doctrine of res ipsa loauitur has 

no application to cases where danger 

complained of is one which is en¬ 


tirely open and visible.—Daniel v. 
Jackson Infirmary, 163 So. 447, 173 
Miss. 832. 

27- Colo.—Corpus Juris cLuoted in 
Yellow Cab Co. v. Hodges, 14 P.2d 
1081, 1085, 91 Colo. 365. 

Mo.—Corpus Juris cited iu Story v. 
People's Motorbus Co. of St. Louis, 
37 S.W.2d 898, 900, 327 Mo. 719— 
Corpus Juris guoted iu Estes v. 
Estes, App., 127 S.W.2d 78, 81. 

45 C.J. p 1214 note 17. 

However, it has been held that 
the res ipsa loquitur doctrine may 
apply to a tort-feasor, although 
another possible tort-feasor, as to 
whom the doctrine has no applica¬ 
tion, is joined as defendant.—Zichler 
V. St. Louis Public Service Co., 59 
S.W.2d 654, 332 Mo. 902. 

28. N.Y.—^Duerr v. Consolidated 
Gas Co., 83 N.Y.S. 714, 86 App. 
Div. 14. 

45 C.J. p 1214 note IS. 

29. Mo.—Kelly v. Laclede Real Es¬ 
tate & Investment Co., 155 S.W.2d 
90, 348 Mo. 407, 138 A.L.R. 1065. 

30. Cal.— Corpus Juris quoted in 
Speidel v. Lacer, 38 P.2d 477, 479, 

2 Cal.App.2d 528. 

45 C.J. p 1214 note 19. 

31. U.S.—The Rocona v. Guy P. 

Atkinson Co., GA.Cal., 173 P.2d 
661—Ramsel.v. ?ling, G.A.Mo., 173 
P.2d 41—Bratt v. Western Air 
Lines, C.A.Utah, 169 ’F.2d 214, cer¬ 
tiorari denied 69 S.Ct. 239, 33^ ^.S. 
886, 93 L.Ed.-U. S. v. John¬ 

son, C.C.A-Cal., 160 F.2d 789, af¬ 
firmed in part and reversed in part 
on other grounds 68 S.Ct. 391, 333, 
U.S. 46, 93 L.Ed:. 468, motion depied 
68 S.Ct. 788, 333 U.S. 865, 92 L.Ed. 
1143—^Boston & M. R. R. v. Jesion- 
owski, • C.C.A.Mass., 154 F.2d 703, 
reversed on other grounds 67 S.Ct. 
401, 329 U.S. 452, 91 L.Ed. 416, 169 
A.L.R. 947—^Atchison, T. & S. F. 
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Ry. Co. V. Simmons, C.C.A.N.M., 
153 P.2d 206—Hook v. National 
Brick Co., C.C.A.Ind., 150 F.2d 184 
—Hotel Dempsey Co. v. Teel, C.C. 
A.Ga., 128 F.2d 673—Terminal R. 
Ass’n of St. Louis v. Staertgel, C.C. 
A.Mo., 122 F.2d 271, 136 A.L.R 
789, certiorari denied 62 S,Ct. 181, 
314 U.S. 680, 86 L.Ed. 544—U. S. v! 
Porter Bros. & Biffle, C.C.A.Tex., 
■95 P.2d 694, certiorari denied Por¬ 
ter Bros. & Biffle v. U. S., 59 S.Ct. 
62, 305 U.S. 601, 83 L.Ed. 382 and U. 
S. V. Porter Bros, & Biffle, 59 S.Ct. 
83, 305 U.S. 601, 83 L.Ed. 382— 
Bonner v. Texas Co., C.C.A.Tex., 
89 F.2d 291— Corpus Juris cited in 
Highland Golf Club of Iowa Palls, 
Iowa, V. Sinclair Refining Co., D.C. 
Iowa, 59 P.Supp. 911, 915— Corpus 
Juris cited in Martin v. Southern 
Pac. Co., .D.C.Cal., 46 P.Supp. 954, 
955, motion denied 46 P.Supp. 957— 
Sanders v. Nehi Bottling Co., D.C. 
Tex., 30 P.Supp. 332—^The Presi¬ 
dent Wilson, D.C.Cal., 6 P.Supp. 
684—The Mercier, D.C.Or., 5 P. 
Supp. 511. 

Ark.—Missouri Pac. R. Co. v. Shores, 
191 S.W.2d 580, 209 Ark. 53'9—^Wil¬ 
liams V. Lauderdale, 191 S.W.2d 
455, 209 Ark. 418—Southwestern 
Gas & Electric Co. v. Deshazo, 138 
S.W.2d 397, 199 Ark. 1078. 

Cal.—Ybarra v. Spangard, 164 P. 687, 
25 Cal.2d 486, 162 A.L.R. 1268— 
Escola V. Coca-Cola Bottling Co. of 
Fresno, 150 P.2d 436, 24 Cal.2d 
453—Honea v. City Dairy, 140 P.2d 
369, 22 Cal.2d 614—Hinds v. Whea- 
don, 121 P.2d 724, 19 Cal.2d 458— 
Parker v. James E. Granger, Inc., 
52 P.2d 226, 4 Cal.2d 668; appeal 
dismissed and certiorari denied 
Parker v. James Granger, Inc., 56 
S.Ct. 958, 298 U.B. 644, 80 L.Ed. 
1375—Cunningham ■ Coca-Cola 
Bottling Co. of Los Angeles, App., 
198 P.2d 333—Hofllng v. Cbiia-Cola 
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der the control or management, of defendant or his f servants.-'^- Accordingly, the doctrine cannot be in- 


Bottling Co., 107 P.2d 56, 87 Cal. 
App.2d 371—Larson v. St. Francis 
Hotel, 1S8 P.2d 513, 83 CaI.App.2d 
210—Doke V. Paciflc Crane & Rig¬ 
ging, 182 P.2d 2S4, 80 Cal.App.2d 
601—Sutera v. Palmieri, 180 P.2d 
414, 79 Cal.App.2d 359—Rafter v. 
Dubrock's Riding Academy, 171 P. 
2d 459, 75 Cal.App.2d 621—Roseslip 
V. Raisch, 166 F.2d 340, 73 Cal.App. 
2d 125—Owen v. Beauchamp, 162 
P.2d 756, 66 Cal.App.2d 750—Ger¬ 
hart V. Southern California Gas 
Co., 132 P.2d 874, 56 Cal.App.2d 
125—Gerber v. Faber, 129 P.2d 4S5, 
54 Cal.App.2d 674—Scott v. George 
A. Fuller Co., 107 P.2d 55, 41 Cal. 
App.2d 501—Davidson v. American 
Liquid Gas Corporation, 89 P.2d 
1103, 32 Cal.App.2d 382—Hubbert 
V. Aztec Brewing Co., SO P.2d 1016, 
26 Cal.App.2d 664—Klenzendorf v. 
Shasta Union High School Dist., 40 
P.2d 878, 4 Cal.App-2d 164—Bid- 
dlecomb v. Haydon, 40 P.2d 873, 4 
Cal.App. 2d 361— Corpus Juris 
q.iloted iu Speidel v. Lacer, 38 P. 
2d 477, 479, 2 Cal.App.2d 528— 
Corpus Juris cited iu Gritsch v. 
Pickwick Stages System, 22 P.2d 
554, 558, 131 Cal.App. 774—Hilson 
V. Pacific Gas & Electric Co., 21 
P.2d 662, 131 CaLxVpp. 427—Rayl 
V. Syndicate Bldg. Co., 5 P.2d 476, 
118 Cal.App. 396. 

Del/—Slack v. Premier-Pabst Cor¬ 
poration, 5 A.2d 516, 1 Terry 97. 
D.C.—^Ross V. Pennsylvania R. Co., 
Mun.App., 55 A.2d 346. 

Ill.—Kirchner v. Kuhlman, 79 N.E.2d 
628, 334 IlLApp. 339—Crump v. 

Montgomery Ward & Co., 39 
2d 411, 313 Ill.App. 151—Blade v. 
Site of Ft. Dearborn Bldg. Cor¬ 
poration, 245 IlLApp. 484. 

Iowa.—Barton v. Armstrong, 23 N.W. 
2d S'12, 237 Iowa 734—^Welch v. 
Greenberg, 14 N.W.2d 266, 235 

Iowa 159—^Whetstine v. Moravec, 
291 N.W. 425, 228 Iowa 352—Peter¬ 
son V. De Luxe Cab Co., 281 N.W. 
737, 225 Iowa 809—Pearson v. 

Butts, 276 N.W. 65, 224 Iowa 376— 
Sproll V. Burkett Motor Co., 274 
N,W. 63, 223 Iowa '902—Sutcliffe v. 
Fort Dodge Gas & Electric Co., 
257 N.W. 406, 218 Iowa 1386. 

Kan.—^Sipe v. Helgerson, 153 P.2d 
934, 159 Kan, 290—Waddell v. 

Woods, 148 P.2d 1016, 158 Kan. 
469, 152 A.L.R. 629—Corpus Juris 
cited iu Starks Food Markets v. El 
Dorado Refining Co., 134 P.2d 1102, 
1105, 156 Kan. 577—Corpus Juris 
cited iu Miller v. Gabbert, 118 P.2d 
523, 526. 154 Kan. 260. 

Ky.—Black Mountain Corporation v. 
Partin's Adm'r, 49 S.W.2d 1014, 
243 Ky. 791. 

La.—^Watkins v. Gulf Refining Co., 
20 So.2d 273, 206 La. 942. 

Md.—State, for Use of Piper, v. Hen¬ 
son Flying Service. 60 A.2d 675. 


Mass.—^Vozzella v. Boston & M. R. 

R. , 6 N.E.2d 770, 296 Mass. 491— 
Wilson v. Colonial Air Transport. 
ISO N.E. 212. 278 Mass, 420. 83 
A.L.R. 329—Goldman v. City of 
Boston. 174 N.E. 686. 274 Mass. 
329. 

Minn.—Fandel v. Parish of St. John 
the Evangelist, 29 N.W.2d S17, 225 
Minn, 77, 174 A.L.R. —-Peterson 

V. Minnesota Power & Light Co., 
291 N.W. 705, 207 Minn. 3S7— 

Cullen V. Pearson, 253 N.W, 117, 
191 Minn. 136, reargument denied 
254 N.W. 631, 191 Minn. 136. 

Miss.—Palmer v. Clarksdaie Hospi¬ 
tal, 40 So.2d 5S2. 

Mo.—Combow v. Kansas City Ground 
Inv. Co.. 218 S.W.2d 539—Cruce v. 
Gulf, Mobile & O. R. Co., 216 S.W. 
2d 78—Belding v. St. Louis Pub¬ 
lic Service Co., 215 S.W.2d 506— 
"Wiedanz v. May Department Stores 
Co., App„ 156 S.W.2d 44—Hartnett 
V. May Department Stores Co., 85 

S. W.2d 644, 231 Mo.App. 1116- 

Glossip V. Kelly. 67 S.W.2d 513, 
228 Mo.App. 392—Corpus Juris 
cited iu Brown v. St. Louis County 
Gas Co., App., 13 S.\VL2d 354, 359. 

Neb.— Corpus Juris quoted iu Mirat- 
sky v. Beseda, 297 N.W. 94, 95, 
139 Neb. 229. 

Nev.—^Nyberg v. Kirby, ISS P.2d 
1006, rehearing denied 193 P.2d 
850. 

N.J.—Gilroy v. Standard Oil Co., 151 
A, 598, 107 N.J.Law 170. 

N.T.—Silverberg v. Schweig, 42 N.E. 
2d 493, 288 N.Y. 217, reargument 
denied 45 N.E.2d 174, 289 N.Y. 673, 
motion denied 45 N.E.2d 179, 289 
N.Y. 679—Nabson v. Mordall Real¬ 
ty Corporation, 15 N.Y,S.2d 38, 257 
App.Div. 659—Orlexey v. New York 
& Queens Elec. Light & Power Co., 
61 N.Y,S.2d 130, 187 Misc. 564— 
Henzi v. Benezra, 292 N.Y.S. 392, 
161 Misc. 490—Guttman v. F. W. 
Woolworth Co., 288 N.Y.S. 819, 159 
Misc. 821—Paul v. Mosberg Realty 
Corporation, 37 N.Y.S.2d 766— 
Myers v. Campo Corporation, 26 
N.Y.S.2d 332. 

N.C.—Springs v. Doll, 148 S.E. 251, 
197 N.C. 240. 

Ohio.— Corpus Juris cited iu Ren- 
neckar v. Canton Terminal Restau¬ 
rant, 73 N.E.2d 498, 500, 148 Ohio 
St. 119—Sherlock v. Strouss-Hirsh- 
berg Co., 4 N.E.2d 912, 132 Ohio St. 
35—Kaltenbach v. Cleveland, Co¬ 
lumbus & Cincinnati Highway, 80 
N.E.2d 640. 82 Ohio App. 10—Fa¬ 
rina V. First Nat. Bank, 51 N.E.2d 
36, 72 Ohio App. 109. 

Okl.— Corpus Juris cited iu Salyer 
Oil Co. V. Miller, 73 P.2d 147, 149, 
181 Okl. 171. 

Or.—Shaw v. Hayden Island Amuse¬ 
ment Co.. 166 P.2d 128, 178 Or. 
210—Nash V, Goritson, 149 P.2d 
325, 174 Or. 368—Corpus Juris 
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cited iu Carlson v. Wheeler-Hal- 
lock Co., 137 P.2d 1001, 1006, 171 
Or. 349—Doherty v. Arcade Hotel, 
134 P.2d 118, 170 Or. 374—Dittert 
V. Fischer, 36 P.2d 592. 148 Or. 366. 
Pa.—Saldukas v. McKerns, 16 A.2d 
30, 340 Pa. 113—Clark v. Pennsyl¬ 
vania I'ower & Light Co., 6 A.2d 
892, 336 Pa. 75—Norris v. Phila¬ 
delphia Electric Co., 5 A.2d 114, 
3.34 I*a. 161—Semensky v. Pennsyl¬ 
vania R. Co., 41 A.2d 217, 156 Pa. 
Super. 555—Hunter v. Hotel Syl- 
vania Co., 34 A.2d 816, 153 Pa. 
Super, 591—Meyer v, Harvey, 33 
A2d 60, 152 Pa.Super. 4S3—Huber 

V. Grove, Com.PL, 50 Lanc.Rev. 
363. 

R. I.—Dufresne v. Theroux, 32 A.2d 
609, 69 R.L 280. 

S. D.—McLinn v. Noll, 2 74 N.W. 833. 
65 S.D. 440. 

Tenn.—Sussman v. Mid-South Fair, 
176 S.W.2d 804, ISO Tenn. 471— 
Towle V. Phillips, 172 S.W.2d 806. 
180 Tenn. 121—Corpus Juris cited 
iu Coca-Cola Bottling Works v. 
Sullivan, 158 S.W.2d 721, 726, 178 
Tenn. 405—Winfree v. Coca-Cola 
Bottling Works of Lebanon, 83 S. 

W. 2d 903, 19 Tenn.App. 14 4. 

Tex.—^Wichita Palls Traction Co. v. 
Elliott, 81 S.W.2d 659, 125 Tex. 
24 8—^Ward v. Wallace, Civ. App., 
175 S.W.2d 611, error refused— 
Corpus Juris cited iu McBride v. 
Paluxy Ashalt Co., Civ.App., 164 
S.W.2d 32, 35—National Hotel Co. 

Motley, Civ.App., 123 S.W.2d 461, 
error dismissed, judgment correct 
—Johnson v. Texas & Pac. Ry. Co., 
Civ-App., 117 S."W.2d 864, error dis¬ 
missed—Tyreco Refining Co. v. 
Cook, Civ.App., 110 S.W.2d 219, 
error dismissed U. S. Torpedo Co. 
V. Liner, Civ.App., 300 S.W. 641, 
reversed on other grounds, Cem. 
App., Liner v. U. S. Torpedo Co., 
12 S.W.2d 552, reheard 16 S.W.2d 
519. 

Va.—Danville Community Hospital 
V. Thompson, 43 S.E.2d 882, 186 
Va. 746, 173 A.L.R. 525—Anderson 
V. Sisson. 196 S.E. 688, 170 Va. 
178—City of Richmond v. Hood 
Rubber Products Co., 190 S.E. 95, 
168 Va. IL 

W'ash.—Corpus Juris quoted la 
Momer v. Union Pac. R. Co., 196 
P.2d 744, 751—Gardner v. Sey¬ 

mour, 180 P.2d 564, 27 Wash.2d 802. 
45 C.J. p 1214 note 21. 

32. U.S.—Merritt v. Interstate 
Transit Lines, C.A.Iowa, 171 P.2d 
605—Hamilton v. Southern Ry. Co., 
C.CA..Va., 162 F.2d 884—Union Pac. 
R. Co. V. De Vaney, C.C.A.CaL, 162 
P-2d 24—Holloway v. Skelly Oil 
Co., D.C.Mo., 68 F.Supp. 129— 
Bruening v. El Dorado Refining 
Co., D.C.Mo,, 53 F.Supp. 356—^Dee¬ 
per V. National Lead Co,, D.C.Mo.. 
42 F.Supp. 121. 
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Ariz.—Stewart v. Crystal Coca-Cola 
Bottling: Co., 68 P.2d 952, 50 Ariz. 
60—Eisenbeiss v. Payne, 25 P-2d 
162, 42 Ariz. 262—Sawyer v. Peo¬ 
ple’s Freight Lines, 22 P.2d 10SO, 
42 Ariz. 145. 

Cal.—Honea v. City Dairy, 140 P.2d 
369, 22 Cal.2d 614—Olson v. WTiitt- 
horne & Swan, 263 P. 518, 203 Cal. 
206, 58 A.L.R. 129—Takashi Katao- 
ka V. May Department Stores Co., 
140 P.2d 46T, 60 CaLApp.2d 177— 
Metz V- Southern Pac. Co., 124 P.2d 
670, 51 Cal.App.2d 260—Langazo 

V. San Joaquin Light & Power Cor¬ 
poration, 90 P.2d 825, 32 Cal.App. 
2d 678—^W^right v. Southern Coun¬ 
ties Gas Co., 283 P. 823, 102 Cal. 
App. 656. 

Colo.—Home Public Market v. Xew- 
Tock, 142 P-2d 272, 111 Colo. 428. 
Del.—Biddle v. Hal das Bros., 190 A. 
588, 8 W.W.Harr. 210—Thompson 
V. Cooles, 180 A. 522, 7 W.W.Harr. 
83. 

Ga.—Macon Coca-Cola Bottling Co. v. 
Cmne, 190 S.E. 879, 55 Ga-App. 
573. 

III.—Cottmire v. 181 East Lake Shore 
Drive Hotel Corp., 71 N.E.2d 823, 
330 Ill.App. 549—Todd v. S. S. 
Kresge Co., 47 N.E.2d 138, 317 III. 
App. 536, reversed on other grounds 
52 N'.E.2d 206, 384 Ill. 524—Todd v. 
S. S. Kresge Co,, 24 N.E.2d 899, 
303 Ill.App. 89—Kiewert v. Bala- 
ban & Katz Corporation, 251 Ill. 
App. 342. 

Ind.—Indiana Harbor Belt R. Co. v. 

Jones, 41 K.E,2d 351, 220 Ind. 139. 
Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535. 
Ky.—^Watson v. Pullman Co., 38 S-W. 
2d 430, 238 Ky. 491—Kentucky 

Utilities Co. v. Sutton’s Adm’r, 36 
S.W.2d 380, 237 Ky. 772—Stephens 

V. Kitchen Lumber Co., 2 S.W.2d 
374, 222 Ky. 736. 

La.—^Alexander v. City of Shreveport, 
17 So.2d 716, 205 La. 480—Cavaret- 
ta V- Universal Film Exchanges, 
App., 182 So. 135. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A.2d 622. 

Md.—^Armour & Co. v- Leasure, 9 A. 
2d 672, 177 Md. 393—^Toy v. Atlan¬ 
tic Gulf & Pacific Co., 4 A.2d 757, 
176 Md. 197. 

Minn.—^Hector Const. Co. v. Butler, 
260 N.W. 496, 194 Minn. 310. 

Mo. — Welch V. Thompson, 210 S.W. 
2d 79, 357 Mo. 703—Cantley v. Mis- 
souri-Kansas-Texas R, Co., 183 S. 

W. 2d 123, 363 Mo. 605—Corpus 

Jtiris cited in Palmer v. Brooks, 
169 S.W.2d 906, 909. 350 Mo. 1055— 
Gibbs v. General Motors Corpora¬ 
tion, 166 S.W.2d 675, 350 Mo. 431— 

'Evans v. Missouri Pac. R. Co., 116 
S.W.2d, 8, 342 Mo. 420—Pandjiris 
Oliver Cadillac ■ Co., 98 S.W.2d 


969, 339 Mo. 711— Corpus Juris cit¬ 
ed in Lober v. Kansas City, 74 S. 
W.2d 815, 819— corpus Juris cited 
in McCloskey v. Koplar, 46 S.W.2d 
557, 559, 329 Mo. 527—Myers v. 
Moore. App., 217 S.W.2d 291— 
Pauley v. Baltimore <& Ohio R. Co., 
App., 215 S.W.2d 78—Tezon v. Per¬ 
kins, App., 214 S.W.2d 732—Kees v. 
Canada Dry Ginger Ale, 199 S.W. 
2d 76, 239 Mo.App. 1080—Harding 
v. Kansas City Public Service Co., 
App., 188 S.W.2d 60—Sleater v. 
John R. Thompson Co., App., 173 
S.W.2d 691—^Adams v. Le Bow, 
160 S.W.2d 826, 236 Mo.App. 899— 
Jones V. Kansas City Public Serv¬ 
ice Co.. 155 S.W.2d 775, 236 Mo. 
App. 794—Hennecke v. Gasconade 
Power Co., 152 S.W.2d 667, 236 Mo. 
App. 100—^Walters v. Adams Trans¬ 
fer & Storage Co., 141 S.W.2d 205, 
235 Mo.App. 713—Van Houten v. 
Kansas City Public Service Co., 122 
S.W.2d 868, 233 Mo.App. 423—Hart 
V. Emery Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509. 233 Mo.App. 
312—Thompson v. Kansas City 
Public Service Co., 114 S.W.2d 145, 
232 Mo.App. 1124— Corpus Juris 
cited in Pennifold v. St. Louis Pub¬ 
lic Service Co., App., 59 S.W.2d 713, 
714—Faubion v. Kansas City Pub¬ 
lic Service Co., App., 22 S.W.2d 897. 
Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420. 

N'.J".—^Den Braven v. Meyer Bros., 64 
A.2d 219, 1 N.J. 470—Glicken v. 
Bergman, 187 A. 535, 117 N.J.Law 
306—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493—Wat¬ 
son V. Pennsylvania-Reading Sea¬ 
shore Lines, 7 A.2d 796, 122 N.J. 
Law 614. 

N.T.—Neuhofe v. Retlaw Realty Cor¬ 
poration, 45 N,E.2d 450, 289 N.Y. 
293—Massa v. Nippon Yusen Kai- 
sha, 190 N.E. 641, 264 N.Y. 283— 
Sandler v. Garrison, 164 N.E. 36, 
249 N.Y. 236—Curley v. Ruppert, 
71 N.Y.S.2d 578, 272 App.Div. 441, 
appeal granted 73 N.Y.S,2d 637, 272 
App.Div, 997—Stasiukiewicz v. 

Marcus Contracting Co., 232 N.Y.S. 
160, 225 App.Div. 54—Storms v. 
Lane, 227 N.Y.S. 482, 223 App.Div. 
79—^Hurd v. State, 64 N.Y.S.2d 896, 
187 Misc. 662—^Nickisch v. Madi- 
son-34th St. Corp., 55 N.Y.S.2d 767, 
185 Misc. 26, affirmed 65 N.Y.S.2d 
770, 185 Misc. 108, affirmed 68 N.Y. 
S.2d 215, 269 App.Div. *932, affirmed 
66 N.E.2d 850, 295 N.Y. 833—Gert- 
ler V. Alexander's, Inc., 47 N.Y.S. 
2d 165—Gallachicco v. State, 43 N. 
Y.S.2d 439. 

K.C.—Springs v. Doll, 148 S.E 251, 
197 N.C. 240. 

Ohio.—Cunningham v. Neil House 
Hotel Co., App., 33 N.E.2d 859— 
McDonald v. Haughton Elevator & 
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Machine Co., 20 N.E.2d 253, 60 Ohio 
App. 185. 

Okl.—Canada Dry Ginger Ale v. Fish¬ 
er, 201 P.2d 245—Pine v. Rizzo 96 
P.2d 17, 186 Okl. 35—Champlin Re¬ 
fining Co. V. George, 76 P.2d 895 
182 Okl. 118. 

Pa.—Annett v. American Stores Co., 
5 A.2d 97, 333 Pa. 589. 

Tenn.—Coca-Cola Bottling Co. v. 
Rowland, 66 S.W.2d 272, 16 Tenn. 
App. 184. 

Tex.—Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., i99 S.W. 
2d 830, affirmed 204 .S.W.2d 508, 146 
Tex. 153—Penrod Drilling Co. v. 
Silvertooth, Civ.App., 144 S.W.2(i 
336, error dismissed, judgment 
correct—Benkendorfer v. Garrett, 
Civ.App., 143 S.W.2d 1020, error 
dismissed, judgment correct—Tex¬ 
as & N. O. R. Co. V. Schreiber, Civ. 
App., 104 S.W.2d 929. 

[ Wis.—^Koehler v. Thiensville State 
Bank. 14 N.W.2d 15, 245 Wis. 281 
—^Ashton V. Chicago & N. W. Ry. 
Co., 225 N.W. 328, 198 Wis. 618. 
Wyo.— Corpus Juris cited in Stano- 
lind Oil & Gas Co. v. Bunce, 62 P* 
2d 1297, 1303, 51 Wyo. 1. 

46 C.J. p 1215 note 22. 

33. U.S.—Sanders v. Nehi Bottling 
Co., D.C.Tex., 30 F.Supp. 332. 

Cal.—Cunningham v. Coca-Cola Bot¬ 
tling Co. of Los Angeles, App., 198 
P.2d 333—^Larson v. St. Francis 
Hotel, 188 P.2d 513, 83 Cal.App.2cl 
210—Gerhart v. Southern Califor¬ 
nia Gas Co., 132 P.2d 874, 56 Cal. 
App.2d 425—Gerber v. Faber, 129 
P.2d 485, 54 Cal.App.2d 674—Wed¬ 
dle V. Loges, 125 P.2d 914, 62 Cab 
App.2d 115— Corpus Juris quoted in 
Speidel v. Lacer, 38 P.2d 477, 479, 

2 Cal.App.2d 528. 

Ill.—^Kirchner v. Kuhlman, 79 N.E.2d 
628, 334 Ill.App. 339. 

Kan.—Sipe v. Helgerson, 153 P.2d 
934, 169 Kan. 290—Starks Food 

Markets v. El Dorado Refining Co., 
134 P.2d 1102, 156 Kan. 577. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La 
690. 

Minn.—Fandel v. Parish of St. John 
the Evangelist, 29 N.W.2d 817, 225 
Minn. 77, 174 A.L.R. 600. 

Mo.— Corpus Juris quoted in Cantley 
V. Missouri-Kansas-Texas R. Co., 
183 S.W.2d 123, 130, 353 Mo. 605. 
Wash.— Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 751. 

45 C.J. p 1215 note 23. 

34. U.S.—^Hotel Dempsey Co, v. 
Teel, C.C.AGa., 128 F.2d 673—As- 
prodites v. Standard Fruit & 
Steamship Co., C.C.A.La, 108 F.2d 
728, certiorari denied 60 S.Ct. 1089, 
310 U.S. 642, g4 L.Ed. 1410—Hagan 
& Cushing Co. v. Washington Wa¬ 
ter Power Co., C.C.A.Idaho(, 99 
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had no control.^^ The doctrine is likewise inap¬ 
plicable where the injuring agency is partly or en¬ 
tirely under the control or management of plain¬ 
tiff,^^ unless plaintiff clearly establishes that he was 
in no manner negligent in his control, management, 
and operation of the instrumentality but it has 
been held that the doctrine is not rendered inap¬ 
plicable by the fact that the injured person was in 
control of one or more of a number of agencies or 
instrumentalities involved in the occurrence, where 
the evidence would justify a finding that it was not 
these instrumentalities, but others in the exclusive 
control of defendant, that caused the injury.^S 


The rule that the exclusive control and manage¬ 
ment of the appliance or thing causing the injury 
must be shown to have been in defendant does not 
mean actual physical control, but refers to the right 
of such control,3^ and the fact that the thing which 
caused the injury was the property of another does 
not prevent the application of the rule if it w^as in 
the possession, and under the control, of defendant, 
and used by him for his own purposes.^*^ Accord¬ 
ing to some authorities, in order to invoke the doc¬ 
trine, it must appear that the injuring agency was 
under the control or management of defendant at 
the time of the accident.'^^ However, it has been 


2d 614—Bonner v. Texas Co„ C.C. 
A.Tex., 89 F.2d 291. 

Cal.— Corpus Juris Q.uoted in Speidel 
V. Lacer, 38 P.2d 477, 479, 2 Cal. 
App.2d 528. 

Mo.—Corpus Juris quoted in Cant- 
ley V. Missouri-Kansas-Texas R. 
Co., 183 S.W.2d 123, 130, 353 Mo. 
605. 

Wash.— Corpus Juris quoted iu Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 751. 

45 C.J. p 1215 note 24. 

35. Cal.—Hilson v. Pacific Gas & 
Electric Co., 21 P.2d 662, 131 Cal. 
App. 427. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
690. 

Minn.—Ewald v. Hennepin Ave. M. E. 
Church of Minneapolis, 274 N.W. 
170, 200 Minn. 226. 

N-Y.—Murray v. Great Atlantic & 
Pacific Tea Co., 260 N.Y.S, 132, 236 
App.Div. 477, followed in 260 N. 
Y.S. 133, 236 App.Div. 822. 

N.C.—Springfs v. Doll, 148 S.E. 251. 
197 N.C. 240. 

36. U.S.—Hotel Dempsey Co. v. 
Teel. C.C.A.Ga., 12$ F.2d 673—Bon¬ 
ner V. Texas Co., C.C.A.Tex., 89 
F.2d 291. 

Ill.—Mabee v. Sutliff & Case Co., 82 
H.E.2d 63, 335 IIl.App. 353—Crump 
V. Montg-omery Ward & Co., 39 N. 

E. 2d 411, 313 IIl.App. 151. 

Iowa.—Pierce v. Gruben, 21 N.W.2d 
881, 237 Iowa 329. 

Mo.— Corpus Juris quoted in Cantley 
V. Missouri-Kansas-Texas R. Co., 
183 S.W.2d 123, 130, 353 Mo. 605— 
Corpus Juris cited, in Brown v. St. 
Louis County Gas Co., App., 131 
S.W.2d 354, 359. 

Or.—Landers v. Safeway Stores, 139 

F. 2d 788, 172 Or. 116. 

Tex.— Corpus Juris cited in McBride 
V. Paluxy Asphalt Co., Civ.App., 
164 S.W.2d 32, 35. 

Wash.— Corpus Juris quoted in Hor¬ 
ner v. Union Pac. R. Co., 196 P.2d 
744, 751. 

45 C.J. p 1216 note 25. 

Momentary liandling* of asrency 
(1) Laundry delivery man opening 
door of defendant's semiautomatic 


I elevator was not in possession or 
I control of elevator so as to make the 
t doctrine of res ipsa loquitur inappli¬ 
cable as against the elevator owner. 
—Class V. Young Women's Christian 
A.s.s'n, 191 X.E. 102, 47 Ohio App. 
128. 

(2) Operator of cafeteria had ex¬ 
clusive control and management of 
glass decanters in -which it served 
tea so as to render res ipsa loquitur 
doctrine applicable in patron's action 
for burns sustained when decanter 
broke permitting hot contents to fall 
into her lap. although patron had 
momentarily had possession of de¬ 
canter and placed it on table after 
waitress had placed it on patron’s 
tray.—Johnson v. Stevens Building 
Catering Co., 55 K.E.2d 550, 323 III. 
App. 212. 

37. La.—Plunkett v. United Elec. 
Service, 36 So.2d 704, 214 La. 145, 

3 A,L.R.2d 1437. 

Proof required 

Where plaintiff has possession of 
instrumentality causing injury, 
plaintiff does not obtain benefit of 
doctrine of res ipsa loquitur by mere¬ 
ly showing unusual accident and re¬ 
sulting injury, but must establish 
with certainty that instrumentality 
installed by defendant was source of 
damage, that plaintiff was without 
fault, and that time elapsing between 
installation and damage was such as 
to make it reasonably evident that 
damage would not have been caused 
if device had been free from defects 
and had been properly installed.— I 
Plunkett V. United Elec. Service, su¬ 
pra. 

33- U.S.—Jesionowski v. Boston & 
M. R. R., Mass., $7 S.Ct. 401, 329 U. 
S. 452, 91 L.Bd. 416, 69 A.L.R. 947. 

39, Cal.—Ybarra v. Spangard, 154 
P.2d 687, 25 Cal.2d 486, 162 A.L.R. 
1258—Cunningham v. Coca-Cola 
Bottling Co. of Los Angeles, App., 
198 P.2d 333—Gerhart v. Southern 
California Gas Co., 132 P.2d 874, 56 
Cal.App.2d 425—^Metz v. Southern 
Pac. Co., 124 P.2d 670, 51 CaLApp. 
2d 260— Corpus Juris citod iu 
Hackley v. Southern Pac. Co., 45 
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' P.2d 447, 454, 6 Cal.App.2d 611, cer¬ 
tiorari denied 56 S.Ct. 153, 296 U.S. 
630, SO L.Ed. 447—Van Horn v. 
Pacific Refining, etc., Co., 148 P. 
951, 27 Cal.App. 105. 

Hawaii.—Ciacci v. Woolley, S3 Ha¬ 
waii 247. 

Ill.—Crump V. Montgomery Ward & 
Co., 39 K.E.2d 411, 313 IIl.App. 151. 
Mo.—Cruce v. Gulf, Mobile & O. R. 
Co., 216 S.W.2d 78— Corpus Juris 
quoted iu Maxie v. Gulf, M. & O. R. 
Co., 202 S.W.2d 904, 911, 356 Mo. 
633— Corpus J-uris quoted iu Cant¬ 
ley V. Missouri-Kansas-Texas R. 
Co., 183 S.W.2d 123, 130, 353 Mo. 
605—Pandjiris v. Oliver Cadillac 
Co., 98 S.W.2d 969, 339 Mo. 711— 
Corpus Juris cited iu McCloskey v. 
Koplar, 46 S.W.2d 557, 560, 329 
Mo. 527, 92 A.L.R. 641—Tezon v. 
Perkins, App., 214 S.W.2d 732— 
Hart V. Emery, Bird, Thayer Dry 
Goods Co., 118 S.W.2d 509, 203 Mo. 
App. 312— Corpus Juris cited iu 
Herries v. Bond Stores, 84 S.W.2d 
153, 156, 231 Mo.App. 1053. 

IST.Y.—Corpus Juris cited iu Robin¬ 
son V. Atlantic & Pacific Tea Co., 
54 K.Y.S.2d 42, 43, 184 Misc. 571. 
“Exclusive physical control is not 
a sine qua non for the application of 
the doctrine; legal control, responsi¬ 
bility for the proper and efficient 
functioning of the device which 
caused the injury, and a superior, if 
not exclusive, position for knowing 
or obtaining knowledge of the facts 
which caused the injury are suffi¬ 
cient."—Taylor v. Reading Co., D.C. 
Pa., 83 F.Supp. 804, 806. 

40. Mass.—McN’amara v. Boston, 
etc., R. Co.. 89 KT.E. 131, 202 Mass. 
491. 

41- U.S,—Bratt v. Western Air 
Lines, C.A.Utah, 169 P.2d 214, cer¬ 
tiorari denied 69 S.Ct. 239, 335 U. 

S. 886, 93 L.Ed.-. 

K an.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469. 152 A.L.R. 629. 
Mo.—Gibbs V. General Motors Cor¬ 
poration, 166 S.W.2d 575, 350 Mo. 
431. 

N.J,—Den Braven v. Meyer Bros., 64 
A.2d 219, 1 N.J. 470—Wilson v. 
Public Service Coordinated Trans- 
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held that there is nothing in the reason for the rule 
or the principles on which it is founded to support 
the contention that its application is so limited, 
that defendant’s control need not have obtained for 
any given length of time, and that under some 
circumstances it is sufficient if it appears that the 
injuring agency was in the control of defendant 
at the time of the negligent act which caused the 
injury, although not in his control at the time of the 
accident,provided plaintiff first proves that the 
condition of the instrumentality had not changed 
after it left defendant’s possession.^^ In any event, 
it has been held that the thing causing the injury 
must have been under the control and management 
of defendant at the time of the accident, where the 
negligence causing the injury is in the use and op¬ 
eration of the thing. 

Conclusive evidence of the control or manage¬ 
ment of the agency causing the injury by defendant 
is not required, but such fact, as in other cases, may 
be established by evidence sufficient to warrant the 
inference of its existence,and circumstantial evi¬ 
dence may suffice.^^ The doctrine is inapplicable, 
however, where the establishment of exclusive con¬ 
trol of the agency causing the accident must rest on 


inferences which are so far from necessary that the 
contrary inferences are at least as tenable as the 
inference of negligence.^® 

The term ‘"exclusive,” when used to define the 
quantity of the possession, control, or management 
by defendant of the injurious agency is not em¬ 
ployed in the sense that such possession, control, 
or management must be several and the defendant 
singular and never plural.^o What is meant by the 
term is that the possession, control, or management 
must be exclusive against all who do not have a con¬ 
current joint possession, control, or management in 
fact, either as joint actors, possessors, or users in 
respect of the injurious agency, or by way of repre¬ 
sentation. 

Inspection and user. It is sometimes held that in 
res ipsa loquitur cases the right of inspection and 
user of the instrumentalities causing the injury is 
an element to be considered,since it is obviously 
a right and duty inherent in exclusive control.^^ 
Accordingly, it is held that in order to make the 
doctrine applicable it is essential that both inspec¬ 
tion and user of the instrumentality must have been 
in control of the person charged with negligence^^ 
at the time of the injury.^^ In this connection, it 


port, 20 A.2d 3’68, 126 N.J.Law 250 
—Dunn V. Hoffman Beverage Co., 
20 A.2d 352, 126 N.J.Law 556. 

Okl.—Canada Dry Ginger Ale v. 
Fisher, 201 P.2d 245. 

Tenn.—Winfree v. Coca-Cola Bot¬ 
tling Works of Lebanon, 83 S.W.2d 
903, 19 Tenn.App. 144. 

45 C-J. p 1216 note 28. 

42. Mo.— ^Corpus Juris quoted in 
Herries v. Bond Stores, 84 S.W.2d 
153, 156, 231 Mo.App. 1053. 

45 C.J. p 1216 note 29. 

43. N.Y.—Nickisch v. Madison-3 4th 
St. Corp., 55 N.Y.S.2d 767, 185 Misc. 
25, affirmed 55 N.Y.S.2d 770, 1S5 
Misc. 108, affirmed 58 N.Y.S.2d 215, 
269 App.Div. 932, affirmed 66 N.E. 
2d 850, 295 N.Y. 833. 

44. Ga.—Macon Coca-Cola Bottling 
Co. V. Crane, 190 S.E. 879, 55 Ga. 
App. 573. 

Md.—^Armour & Co. v. Leasure, 9 A. 
2d 572, 177 Md. 393. 

Minn.—Peterson v. Minnesota Power 
& Light Co,, 291 N.W. 705, 207 
Minn. 387. 

Mo.—Pandjiris v. Oliver Cadillac Co., 
98 S.W.2d 969, 339 Mo. 711—Mc- 
Closkey v. Koplar, 46 S.W.2d 557, 
329 Mo. 527, 92 A.L.R. 641—Tezon 
V. Perkins, App., 214 S.W.2d 732 
— Corpus Juris quoted in Herries 
V. Bond Stores, 84 S.W.2d 153, 156, 
231 Mo.App. 1053. 

Tex.—^Amarillo Coca-Cola Bottling 
Co. V. Loudder, Civ.App., 207 S.W. 
2d $32 —^Benkendorfer v. Garrett, , 


' Civ. App., 143 S.W. 2d 1020, error 

dismissed, judgment correct. 

45 C.J. p 1216 note 30. 

45. Cal.—Gordon v. Aztec Brewing 
Co., 203 P.2d 522, 33 Cal.2d 514— 
Escola V. Coca Cola Bottling Co. 
of Fresno, 150 P.2d 436, 24 Cal.2d 
453—Hofflng v. Coca-Cola Bottling 
Co.. 197 P.2d 56, 87 Cal.App.2d 371 
—Rafter v. Dubrock’s Riding 
Academy, 171 P.2d 459, 75 Cal.App. 
2d 621. 

Fla,—Groves v, Florida Coca-Cola 
Bottling Co., 40 So.2d 128, petition 
denied 40 So.2d 775. 

La.—Plunkett v. United Elec. Serv¬ 
ice. 36 So.2d 704, 214 La. 145, 3 A. 
L.R.2d 1437. 

Rule applied to injuries caused by 
exploding bottles of beverage see 
infra § 220(12). 

46. Ill,—Roper V. Dad’s Root Beer 
Co., 82 N.E.2d 815, 336 Ill.App. 91. 

Where injured party is actor 

Where injury is the result of the 
way in which an instrumentality is 
used, and injured party is the actor, 
the doctrine of res ipsa loquitur is 
inapplicable.—Clark v. City of Brem¬ 
erton, 97 P.2d 112, 1 Wash.2d 689. 

47. Mo.— Corpus Juris quoted in 
Herries v. Bond Stores, 84 S.W.2d 
153, 156, 231 Mo.App. 1053. 

45 C.J. p 1216 note 31. 

48. Cal.—Hubbert v. Aztec Brewing 
Co., 80 P.2d 1016, 26 Cal.App.2d 
664. 


49. Cal.—Hubbert v. Aztec Brewing 
Co., supra. 

50. Md.—Frenkil v. Johnson, to Use 
of National Retailers Mut, Ins. Co., 
3 A.2d 479, 175 Md. 592. 

N.Y.—Schroeder v. City and County 
Sav. Bank of Albany, 57 N.E.2d 57, 
293 N.Y. 370, motion denied 57 N.E. 
2d 842, 293 N.Y. 764. 

51. Md.—Frenkil v. Johnson, to Use 
of National Retailers Mut. Ins. 
Co., 3 A.2d 479, 485, 175 Md. 592. 
“The signification of the term ‘ex¬ 
clusive’ is the possession, control or 
management of the defendant of the 
injurious agency must not be shared 
with any other who is not concur¬ 
rently and jointly in possession, con¬ 
trol or management of the injurious 
agency so as to be concurrently and 
jointly liable in tort for the acts and 
things done in respect of such in¬ 
jurious agency."—Frenkil v. Johnson, 
to Use of National Retailers Mut. 
Ins. Co., supra. 

52. U.S,—Highland Golf Club of 
Iowa Falls, Iowa, v. Sinclair Re¬ 
fining Co., D.C.Iowa, 59 F.Supp. 911. 

53. U.S.—Highland Golf Club of 
Iowa Falls, Iowa, v. Sinclair Refin¬ 
ing Co., supra. 

54. Conn.—Briganti v. Connecticut 
Co., 175 A. 679, 119 Conn. 316. 

Ind.—Indiana Harbor Belt R. Co. v. 
Jones, 41 N.E.2d 361, 220 Ind. 139. 

55. Ariz.—Phen v. All American 
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has been held that mere use by plaintiff of an alleg¬ 
edly defective device at the time of the injury does 
not prevent application of the doctrine, but exclu¬ 
sive use and the power to inspect do prevent its 
application,for implicit in the term “user/’ as 
employed in the statement of this requirement, is 
the idea of management and control, as well as ac¬ 
tual use.^'^ 

§ 220(9). Operation and Effect of Res Ipsa 
Loquitur Doctrine 

a. In general 

b. As affecting burden of proof 

c. Sufficiency of exculpatory evidence 

d. Province of court and jury on appli¬ 

cation of doctrine 


a. Ie Greneral 

Although the presumption or Inference arising under 
the doctrine of res ipsa loquitur is not conclusive, it op¬ 
erates to establish a prima facie case for the plaintiff 
which, if unexplained or rebutted, Is sufficient to carry the 
question to the jury and to support a recovery based 
on a finding of negligence. 

The presumption or inference of negligence aris¬ 
ing by virtue of the doctrine of res ipsa loquitur 
is not conclusive of the question, but is rebuttable 
and may be overcome by any appropriate evi- 
dence.SS However, where the circumstances of the 
particular case are such that the doctrine is ap¬ 
plicable, it operates to establish a prima facie case 
for plaintiff,^^ which, if unexplained or rebutted, is 


Bus Lines, 110 P.2d 227, 56 Ariz. 
567. 

Conn.—Bluett v. Eli Skatingr Club, 
48 A.2d 557, 133 Conn. 99—Jump v. 
Ensig-n-Bickford Co., 167 A. 90, 117 
Conn. 110. 

Fla.—Reichenbach v. New Alamac 
Hotel Corporation, 194 6o. 250, 141 
Fla. 797—^American List. Electric 
Protective Co. v. Seaboard Air 
Line Ry. Co„ 177 So. 294, 129 Fla. 
518. 

Iowa.—Pierce v. Gruben, 21 N.W.2d 
881, 237 Iowa 239. 

Mo.—Gibbs v. General Motors Corpo¬ 
ration, 166 S.W.2d 575, 350 Mo. 
431. 

R-I.—Kilgore v. Shepard Co., 158 A. 
720, 52 R.I. 51. 

\yis.—Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281. 
Wyo.—Stanolind Oil & Gas Co. v. 
Bunce, 62 P.2d 1297, 51 Wyo. 1. 

56. Conn.—Bluett v. Eli Skating 
Club, 48 A,2d 557, 133 Conn. 99, 

57. Conn.—Bluett v. Eli Skating 
Club, supra. 

58. U.S.—Johnson v. U. S., Cal., 68 
S.Ct. 391, 333 U.S. 46, 92 L.Ed. 468, 
motion denied 68 S.Ct. 788, 333 U. 
S. 865, 92 L.Ed. 1143—Merritt v. 
Interstate Transit Lines, C.A.Iowa, 
171 F.2d 605—Century Indem. Co. 
V. Arnold, C-C.A.N.Y., 153 P.2d 531, 
certiorari denied 66 S.Ct. 1346, 328 

U.S. 854, 90 L.Ed. 1626. 

Ala.—Birmingham Electric Co. v. Da¬ 
vis, 13 So.2d 888, 244 Ala. 338, 
Ariz.—^Drumm v. Simer, 205 P.2d 592, 
68 Ariz. 319—Pickwick Stages Cor¬ 
poration V. Messinger, 36 P.2d 168, 
44 Ariz. 174. 

Ark.—Heard v. Arkansas Power & 
Light Co., 147 S.W.2d 362, 201 Ark. 
915—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.W.2d 397, 199 
Ark. 1078. 

Cal.—Druzanich v. Criley, 122 P.2d 
63, 19 Cal.2d 439, prior opinion 115 
P.2d 810—Holt V. Henry, 136 P.2d 
97, 58 Cal.App.2d 168—Raymer v. 
Vandenbergh. 51 F-2d 104, 10 Cal. 


App.2d 193—Mattocks v. F. W. 
Woolworth Co., 47 P.2d 805, S Cal. 
App.2d 489. 

Ill.—Bollenbach v. Bloomenthal, 173 
N.E. 670, 341 Ill. 539—Mabee v. 
Sutliff & Case Co., 82 N.E.2d 63, 
335 Ill.App. 353—^Kirchner v. Kuhl- 
man, 79 N.E.2d 628, 334 Ill.xlpp. 
339—Edmonds v. Heil, 77 N.E.2d 
863, 333 Ill.App. 497—Paolinelli v. 
Dainty Foods Manufacturers, 54 N. 
E.2d 759, 322 Ill.App. 586—Nielsen 

V. Pyles, 54 N.E.2d 753, 322 Ill. 
App. 574—Kylavos v. Polichrones, 
45 N.E.2d 99, 316 Ill.App. 444— 
Wilson V. East St. Louis & Intenir- 
ban Water Co., 15 N.E.2d 599, 295 
Ill.App, 603—Roberts v. Economy 
Cabs, 2 N.E.2d 128. 286 Ill.App. 424 
—Letush V. New York Cent. R. Co., 
267 Ill.App. 526. 

Iowa.—Whitmore v. Herrick, 218 N. 

W. 334, 205 Iowa 621. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535— 
Waddell v. Woods. 148 P.2d 1016, 
158 Kan. 469, 152 A.L.R. 629— 

Starks Food Markets v. El Dorado 
Refining Co., 134 P.2d 1102, 156 
Kan. 577. 

La.—Pearce v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 743—Law- 
son V, Nossek, 130 So. 669, 15 La. 
App. 207. 

Me.—Great Atlantic & Pacific Tea 
Co. V. Kennebec Water Dist., 34 A. 
2d 72t), 140 Me. 166. 

Md.—Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Mo.— Corpus Juris quoted in Her- 
ries V. Bond Stores, 84 S.W.2d 153, 
157, 231 Mo.App. 1053. 

Mont.—Vonault v. O’Rourke. 33 P.2d 
635, 97 Mont. 92. 

N.X—^Klatt V. Hoboken Bank for 
Savings, 18 A.2d 602, 126 N.J.Law 
96. 

N.Y.—Nabson v. Mordall Realty Cor¬ 
poration, 15 N.Y.S.2d 38, 257 App. 
Div. 659, 

Ohio.—Hall v. Redifer, Mun., 79 N.E. 
2d 237. 


Okl.—Keefer v. Public Service Co. of 
Oklahoma, 90 P.2d 409, 185 Okl. 94 
—E. S. Billington Lumber Co. v. 
Cheatham, 74 P.2d 120, 181 Okl. 
402. 

Pa.—McLaughlin v. Southern Penn¬ 
sylvania Traction Co., Com.PL, 32 
Del.Co. 252. 

S-D.—Midwest Oil Co. v. City of 
Aberdeen, 10 N.W.2d 701, 69 S.D. 
343. 

Tex.—Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 125 Tex. 
248—Carothers v. Olshan, Civ. 
App., 198 S.W.2d 941, refused no 
reversible error—Alagood v. Coca 
Cola Bottling Co., Civ.App., 135 S. 

W.2d 1056. error dismissed, judg¬ 
ment correct—Sims v. Dallas Ry, 
& Terminal Co., Civ.App., 135 S. 
W.2d 142. 

45 C.J. p 1216 note 33. 

Sufficiency of exculpatory evidence 
see infra subdivision c of this sec¬ 
tion. 

Slight inference 

Where the maxim, Res ipsa loqui¬ 
tur, is applied the inference is only 
prima facie, is generally slight, and 
is easily overcome.—White v. Execu¬ 
tive Committee of Baptist Conven¬ 
tion, 16 S.E.2d 605, 65 Ga.App. 840. 

59- U.S.—Century Indem. Co. v. 
Arnold, C.C.A.N.Y., 153 F.2d 531, 
certiorari denied 66 S.Ct. 1346, 328 

U. S. 854, 90 L.Ed. 1626—Terminal 
R. Ass'n of St. Louis v. Staengel, 
C.C.A.MO., 122 F.2d 271, 136 A.L.R. 
789, certiorari denied 62 S.Ct. 181, 
314 U.S. 680, 86 L.Ed. 544. 

Ark.—Heard v. Arkansas Power & 
Light Co., 147 S.W.2d 3 62, 201 Ark. 
915—Arkansas Power & Light Co- 

V. Beauchamp, 43 S.W.2d 234. 184 
Ark, 698. 

Cal.—Honea v. City Dairy, 140 P.2d 
369, 22 CaL2d 614—^Micek v. Weav- 
er-Jackson Co., 54 P.2d 768, 12 Cal. 
App.2d 19—Raymer v. Vanden¬ 
bergh, 51 P.2d 104, 10 Cal.App.2d 
193—Manuel v. Pacific Gas & Elec¬ 
tric Co., 25 P.2d 509, 134 Cal.App. 
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at least sufficient to carry the question of negligence 
to the jury^<^ and to warrant a finding of negli¬ 
gence and support a recovery based thereon.®^ 


K As Affecting Burden of Proof 

Application of the doctrine of res ipsa loquitur shifts 
to the defendant the burden of going forward with the 


512—Ireland v. Marsden, 291 P. 
912, 108 CaLApp. 632. 

D.C.—Capital Transit Co. v. Jackson, 
149 P.2d 839. SO U.S.App.D.C. 162, 
161 A.L.R. 1110, certiorari denied 
66 S.Ct. 143, 326 U.S. 762. 90 L.Ed. 
459—Smith v. Pennsylvania Cen¬ 
tral Airlines Corp., D.C., 76 P.Supp. 
940. 

Ill.—Bollenbach v. Bloomenthal, 173 
N.B. 670, 341 III. 539—Krueger v. 
Friel, 71 N.E.2d 815, 330 IlI.App. 
557—Kylavos v. Polichrones, 45 N. 
E.2d 99, 316 Ill.App. 444—Stybur- 
ski V. Riverview Park Co., 18 X.E. 
2d 92, 29S IlLApp. 1. 

Ind.—Wass v. Suter, App., 84 N.E. 
2d 734. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535— 
Sipe V. Helgerson, 153 P.2d 934, 
159 Kan. 290—Waddell v. Woods, 
148 P.2d 1016, 158 Kan. 469, 152 A. 
L.R. 629—Starks Food Markets v. 
El Dorado Refining Co., 134 P.2d 
1102, 156 Kan. 577—Stroud v. Sin¬ 
clair Refining Co., 58 P.2d 77, 144 
Kan. 74. 

Ky.—Thomson v. Kost, 181 S.W. 445, 
298 Ky. 32—Quillen v. Skaggs, 25 

S. W.2d 33, 233 Ky. 171, 

La.—Watkins v. Gulf Refining Co., 
20 So.2d 273, 206 La. 942—Gerald v. 
Standard Oil Co. of Louisiana, 15 
So.2d 233, 204 La, 690—Harrelsdn 
V. McCook, App., 198 So. 532. 

Md.—Greeley v. Baltimore Transit 
Co., 22 A.2d 460, 180 Md. 10—Fren- 
kil V. Johnson, to Use of National 
Retailers Mut, Ins. Co., 3 A.2d 479, 
175 Md. 592. 

Miss.—^Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 582. 

Mo.— Corpus Juris cited in. Glasco 
Electric Co. v. Union Electric 
Light &■ Power Co., 61 S-'W.2d 955, 
957, 332 Mo. 1079— Corpus Juris 
<luoted itt Herries v. Bond Stores, 
84 S.W.2d 153, 157, 231 Mo.App. 
1053—Glossip V, Kelly, 67 S.W.2d 
513, 228 Mo.App. 392. 

Mont.—'Vonault v. O'Rourke, 33 P.2d 
535, 97 Mont- 92. 

N.J.—Cicero v. Nelson Transp. Co., 
30 A.2d 67, 129 N.J.Law 493. 

N.Y.—Schulz y. Finn, 75 N.T.S.2d 15, 
273 App.Div. 780. 

Or.—Heider v. Barendrick, 39 P.2d 
957, 149 Or. 220. 

Vt.—Joly V. Jones, 55 A.2d 181, 115 
Vt. 174. 

45 C.J. p 1217 note 34. 

60. U.S.—Century Indem. Co. v. 
Arnold, C.C.A.N-T., 153 F.2d 531, 
certiorari denied 66 S.Ct. 1346, 328 
U.S. 854, 90 L.Ed. 1626—Atchison, 

T. & S. F. Ry. Co. v. Simmons, C. 
C.A.N.M., 153 F.2d 206—Blanton v. 
Great Atlantic & Pacific Tea Co., 
C.C.A.Ga., 61 F.2d 427, certiorari 


denied 53 S.Ct. 405, 288 U.S. 609, 77 
L.Ed. 984—^Wallar v. Southern Pac. 
Co., D.C.Cal., 37 F.Supp. 475. 

Ark.—Johnson v. Greenfield, 198 S. 
W-2d 403, 210 Ark. 985. 

Cal.—Hinds v. Wheadon, 121 P.2d 
724, 19 Cal.2d 458. 

Conn.—Ryan v. George L. Lilley Co., 
183 A. 2, 121 Conn. 26. 

Ill.—Johnson v. Stevens Building 
Catering Co., 55 N.E.2d 550, 323 
Ill.App. 212—Oakdale Bldg. Corpo¬ 
ration V. Smithereen Co., 54 N.E.2d 
231, 322 Ill.App. 222—Kylavos v. 
Polichrones, 45 N.E.2d 99, 316 HI. 
App. 444. 

Ky.—Droppelman v. Willingham, 169 
S.W.2d 811, 293 Ky. 614. 

Mass.—^Knych v. Trustees of New 
York, N. H. & H. R. Co., 69 N.E.2d 
575, 320 Mass. 339. 

Mo.—-Charlton v- Lovelace, 173 S.W. 
2d 13, 351 Mo. 364—Harke v. 

Haase, 75 S.W.2d 1001, 335 Mo. 1104 
—Corpus Juris cited in Glasco 
Electric Co. v. Union Electric 
Light & Power Co., 61 S.W.2d 955, 
957, 332 Mo. 1079— Corpus Juris 
q.uoted in Herries v. Bond Stores, 
84 S.W,2d 153, 157, 231 Mo.App. 
1053. 

Mont.—^Vonault v. O'Rourke, 33 P.2d 
635, 97 Mont. 92. 

N.J.—Markowitz v. Liebert & Obert, 
43 A.2d -794, 123 N.J.Misc. 281, 

N. C.—^Howard v. Texas Co., 169 S.E. 
832, 205 N.C. 20. 

Ohio.—Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App. 241— 
Henry y. Peck, Hannaford & Peck 
Co., 173 N.E. 31, 36 Ohio App. 276. 

Tex.—Rogers y. Coca Cola Bottling 
Co., Civ.App., 156 S.W.2d 325, error 
refused—Benkendorfer v. Garrett, 
Civ.App., 143 S.W. 2d 1020, error 
dismissed, judgment correct. 

45 C.J. p 1217 note 36. 

Province of court and jury on ap¬ 
plication of doctrine see infra sub¬ 
division d of this section. 

Determined by facts 
Where maxim Res ipsa loquitur, 

applies, whether case is for jury de¬ 
pends on facts.—Gray v. Baltimore & 

O. R. Co., C.C.A-Ill., 24 F.2d 671, 59 

A.L.R. 461. 

61. U.S.—Pitcairn v. Perry, C.C.A. 
Mo., 122 P.2d 881, certiorari de¬ 
nied 62 S.Ct. 414, 314 U.S. 697, 86 
L.Ed. 557—P. W. Martin & Co. v. 
Cobb, C.aA.Ark., 110 P.2d 159. 

Ark.—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.W.2d 397, 199 
Ark. 1078. 

Cal.—Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82—^Hurt v. Susnow, App., 
192 P,2d 771—John v. B. B. McGin¬ 
nis Co,, 99 P-2d 323, 37 Cal.App.2d 
176—Slappey v. Schiller, 2 P.2d 
677, 116 CahApp. 274. 
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Del.—Biddle y. Haldas Bros., 190 A. 
588, 8 W.W.Harr. 210. 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Ill.—Mabee v. Sutliff & Case Co., 82 
N.E.2d 63, 335 Ill.App. 353—North 
Pier Terminal Co. for Use of Lib¬ 
erty Mut. Ins. Co. V. Hoskins Coal 
& Dock Corp., 77 N.E.2d 54G, 333 
Ill.App. 440, affirmed 83 N.E.2d 748, 
402 Ill. 192—Krueger v. Friel, 71 N. 
E.2d 815, 330 Ill.App. 557—Paolin- 
elli V. Dainty Poods Manufactur¬ 
ers, 54 N.E.2d 759, 322 Ill.App. 586 
—Nielsen v. Pyles, 54 N.E.2d 753, 
322 Ill.App. 574—Oakdale Bldg, 
Corporation v. Smithereen Co., 54 
N.E.2d 231, 322 Ill.App. 222— 

O’Hara v. Central Illinois Light 
Co., 49 N.E.2d 274, 319 Ill.App. 336 
—Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538—Crump v. Mont¬ 
gomery Ward & Co., 39 N.E.2d 411, 
313 Ill.App. 151—^Wilson v. East St. 
Louis & Interurban Water Co., 15 
N.E.2d 599, 295 Ill.App. 603—Ker- 
win V. Stonington Elevator Co., 10 
N.E.2d 224, 291 Ill.App. 471—Kraus 
V. Becker, Ryan & Co., 266 Ill.App. 
525—Bollenbach v. Bloomenthal, 
255 Ill.App. 305. 

Kan.—Bradley v. Conway Springs 
Bottling Co., 118 P.2d 601, 154 Kan, 
282. 

Minn.—^Klingman y. Loew’s, Inc., 296 
N.W. 528, 209 Minn. 449. 

Mo.—Corpus Juris cited in Glasco 
Electric Co. v. Union Electric Light 
& Power Co., 61 S.W.2d 95'5, 957, 
:332 Mo. 1079—Hart v. Emery, Bird, 
Thayer Dry Goods Co., 118 S.W. 
2d 509, 233 Mo.App. 312—Corpus 
Juris quoted in Herries v. Bond 
Stores, 84 S.W.'2d 153, 157, 231 Mo. 
App. 1053. 

N.Y,—Jamgochian v. 133 Lexington 
Ave. Corp., 82 N.Y.S.'2d 291, 

Ohio.—Class v. Young Women’s 
Christian Ass’n, 191 N.E. 102, 47 
Ohio App. 128. 

Or.—McPherson v. Oregon Trunk 
Ry., 102 P.2d 726, 165 Or. 1. 

Pa.—^Weightman v. Hartman, 17 A. 
2d 680, 143 Pa.Super. 29. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
621, 70 S.D. 529—I^arson v. Loucks, 
■6 N.W.2d 436, 69 S.D. 60—Barger 
V. Chelpon, 243 N.W. 97, 60 S.D. 
66 . 

Tenn.—Lewis v, Casenburg, '7 S.W.2d 
808, 157 Tenn. 187, 60 A.L.R. 254— 
Meadows v. Patterson, 109 S.W.2d 
417, 21 TenmApp. 283. 

Utah.—Curby v. Bennett Glass & 
Paint Co., 103 P.2d 657, 99 Utah 80. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693. 
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evidence but, although there are some decisions or state¬ 
ments to the contrary, it is generally held that the burden 
of proof does not shift but remains with the plaintiff 
throughout. 

The general rule, as broadly stated in the cases, is 
that, where plaintiff has established a presumptive 
or prima facie case of negligence by virtue of the 
doctrine of res ipsa loquitur, it is then incumbent 
on defendant, if he wishes to avoid the effect of the 
doctrine or the risk of the inference or presump¬ 
tion which may arise, to introduce evidence to ex¬ 


plain, rebut, or otherwise overcome the presump¬ 
tion or inference that the injury complained of was 
due to negligence on his part^^ Although it has 
been variously said by some courts that the appli¬ 
cation of the doctrine of res ipsa loquitur shifts®^ 
or regulates^'^ the burden of proof, and not merely 
the burden of going forward, and some cases have 
even held or stated that it shifts to, or imposes on, 
defendant the burden to establish his freedom from 
negligcnce,^^ according to the judicial decisions on 


62. U.S.—Bratt v. Western Air 
Lines, C.A.Utah, 169 F.2d 214. cer¬ 
tiorari denied 69 S.Ct. 239, 335 U.S. 

S86, 93 L.Ed.-M«'itsumoto v. 

Chicago & N. W. Ry. Co., C.C.A. 
Ill., 1G8 F.2d 496, certiorari denied 
Chicago & N. W. Ry. Co. v. Matsu- 
moto. 69 S.Ct. 52. 335 U.S. S25, 93 

L.Ed. - —^Atchison, T. & S. F. 

Ry. Co. V. Simmons, C.C.A.N.M., 
153 F.2d 206—Terminal R. Ass’n of 
St. Louis V. Staengel, C.C.A.Mo., | 
122 F.2d 271, 136 A.L.R. 789, cer¬ 
tiorari denied 62 S.Ct. 181, 314 U. 
S. 680. 86 L.Ed, 544. 

Ariz.—Stewart v. Crystal Coca-Cola 
Bottling Co., 68 P.2d 952. 50 Ariz. 
60. 

Ark.—Southwestern Gas & Electric 
Co. V, Deshazo, 138 S.W.2d 397, 199 
Ark. 1078. 

Cal.—Hinds v. Wheadon, 121 P.2d 
724, 19 Cal.2d 458—Guilliams v. 
Hollywood Hospital, 114 P.2d 1, 
18 Cal.2d 97—Michener v. Hutton, 
265 P. 238, 203 Cal. 604, 59 A.L.R. 
480—Radisich v. Franco-Italian 
Packing Co., 158 P.2d 435, 68 Cal. 
App.2d 825—Renzetti v. Los An¬ 
geles Motor Coach Co., 119 P.2d 
164, 48 Cal.App.2d 37—John v. B. 
B. McGinnis Co., 99 P.2d 323, 37 
Cal.App.2d 176—Allbritton v. Inter¬ 
state Transit Lines, 87 P.2d 104, 
31 Cal.App.2d 149—Young v. Gau¬ 
tier, 82 P.2d 959, 28 CaLApp.2d 494 
—Klenzendorf v, Shasta Union 
High School List., 40 P.2d 878, 4 
Cal.App.2d 164—Keller v, Pacilic 
Telephone & Telegraph Co„ 38 P-2d 
182, 2 Cal.App.2d 513—Manuel v- 
Pacific Gas & Electric Co., 25 P- 
2d 509, 134 Cal.App. 512—Rayl v. 
Syndicate Bldg. Co., 5 P.2d 476, 118 
Cal.App. 396—Cookson v. Pitch, 3 
P.2d 27, 116 Cal.App. 544. 

Colo.—Rudolph V, Elder, 95 P.2d 827, 
105 Colo. 105. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Ga.—^Western & A. R. R. v. Fowler, 
47 S.E.2d 874, 77 Ga.App. 206— 
Macon Coca-Cola Bottling Co. v. 
Crane, 190 S.E. 879, 65 Ga.App. 
573. I 

Ill.—Oakdale Bldg. Corporation r. 
Smithereen Co., 54 N.E.2d 231, 322 
Ill.App. 222—Kylavos v. Polich- 
rones, 45 N.E.2d 99, 316 Ill-App. 
444—Kerwin v. Stonington Eleva¬ 


tor Co., 10 N.R2d 224, 291 Ill.App. 
471—Bollenbach v. Bloomenthal, 
255 Ill.App. 305. 

Ind .—WsLSS V. Suter, App., 84 N.E.2d 
734—Kickels v. Fein, 10 N.E.2d 
297, 104 Ind.App. 606. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 791—Xew St. L. & Cal¬ 
houn Packet Corp. v. Pennsylvania 

R. Co., 194 S.W.2d 977, 302 Ky. 693 
—R. B. Tyler Co. v. Cantrell, 137 

S. W.2d 401, 281 Ky. 718. 

La.—Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, 214 La. 145, 3 A. 
L.R.2d 1437—Jones v. Shell Petro¬ 
leum Corporation, 171 So. 447, 185 
La. 1067—Anderson v, London 
Guarantee & Acc. Co.. App., 36 So. 
2d 741—Mercer v. Tremont & G. 
Ry. Co., App., 19 So.2d 270—Evans 
V. Campbell, App., 9 So.2d 91—Gulf 
Ins. Co. V. Temple, App., 187 So. 
814—Gershner v. Gulf Refining Co., 
App., 171 So. 399—Monkhouse v. 
Johns, App., 142 So. 347—Motor 
Sales & Service v. Grasselli Chemi¬ 
cal Co., 131 So. 623, 15 La.App. 353. 
Md.—Baltimore American Underwrit¬ 
ers of Baltimore American Ins. Co. 
of New York v. Beckley, 195 A. 550, 
173 Md. 202. 

Mo.—Corpus Jnris cited in Palmer v. 
Brooks, 169 S.W.2d 906, 909, 350 
Mo. 1055—Evans v. Missouri Pac. 

R. Co., 116 S.W.2d 8, 342 Mo. 420— 
Gordon v. Muehling Packing Co., 
40 S.W.2d 693, 328 Mo. 123—Hen- 
neke v. Gasconade Power Co., 152 

S. W.2d 667, 236 Mo.App. 100—Van 
Houten v. Kansas City Public Serv¬ 
ice Co., 122 S.W.2d 86S, 233 Mo.App. 
423—Glossip V. Kelly, 67 S.W.2d 
513, 228 Mo.App. 392. 

N.J.—^Warshawsky v. Kevins Bus 
Co., 153 A. 114, 9 N.J.Misc. 227— 
Winter v. Blum’s Inc., 147 A. 387, 
7 N.J.Misc. 844. 

N.T.—^Nickisch v. Madison-34th St. 
Corp., 55 N.Y.S.2d 767, 185 Misc. 
25, affirmed 55 N.Y.S.2d 770. 185 
Misc. 108, affirmed 58 N.Y.S.2d 215, 
269 App.Div. 932, affirmed 66 K.E. 
2d 850, 295 N.T. 833. 

Ohio.—Hall v. Redifer, Mun., 79 N.E. 
2d 237. 

Okl.—^E. S. Billington Lumber Co. v. 
Cheatham, 74 P.2d 120, I8l Okl. 
402—Corpus Juris dted in Salyer 
Oil Co. V. Miller, 73 P.2d 147, 149, 
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ISl Okl. 171—Klein v. Price, 65 P. 
2d 198, 179 Okl. 272. 

Tenn.—Chattanooga-Dayton Bus Line 

V. Lynch, 6 Tenn.App. 470—North- 
cross V. Loew’s Memphis Theater 
Co., 3 Tenn.App. 51. 

Tex.— Corpus Jnris cited in Wichita 
Palls Traction Co. v. Elliott, 81 S. 

W. 2d 659, 664, 125 Tex. 21S-^or- 
pns Juris cited in Montgomery 
Ward & Co. v. Scharrenbeck, Civ. 
App., 199 S.W.2d 830, 837—Caroth- 
ers V. Olshan, Civ.App., 198 S.W.2d 
941, refused no reversible error— 
Corpus Jnris cited in Penrod Drill- 

! ing Co. V, Silvertooth, Civ.App., 144 
S.W.2d 335, 337—Corpus Juris cited 
in Sims v. Dallas Ry. & Terminal 
Co., Civ.App., 13'5 S.W.2d 142, 144. 

Wash.— Corpus Juris cited in Morner 
V. Union Pac. R. Co., 196 P.2d 744, 
749. 

Wis.—Dehmel v. Smith, 227 N.W. 274, 
200 Wis. 292. 

45 C.J. p 1219 note 38. 

Application of the doctrine calls 

for explanation or rebuttal. 

U.S.—^Wallar v. Southern Pac. Co., 
D.C.Cal., 37 F.Supp. 475. 

Mo.—Charlton v. Lovelace, 173 S.W. 
2d 13, 351 Mo. 364—Carroll v. May 
Department Stores Co., 180 S.W.'2d 
793, 237 Mo.App. 981. 

N.J.—Markowitz v. Liebert & Obert, 
43 A.2d 794, 123 N.J.Misc. 281. 

Ohio.—Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 1. 

Tex.—Simpson v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 143 S.W.2d 416, 
error dismissed, judgment correct. 

63. La.—^Vallette v. Maison Blanche 
Co., App., 29 So.2d 528—Cavaretta 
V. Universal Film Exchanges, App., 
182 So. 135—^Vargas v. Blue Seal 
Bottling Works, 126 So. 707, 12 
La.App. 652. 

64. U.S.—The Josephine, D.C.Pa., 37 
F.2d 928, affirmed, C.C.A., 49 F.2d 
207. 

65. U.S.—^Union Pac. R. Co. v. Stan- 
ger, C,C.A.Idaho, 132 F.2d 982. 

66. Ala.—Southeastern Greyhound 

Lines v. Callahan, 13 So.2d 660, 244 
Ala. 449. 

Ky.—^Stephens v. Kitchen Lumber 
Co.. 2 S.W.2d 374, 222 Ky. 736. 

La.—Gerald v. Standard Oil Co. of 
Louisiana, 16 So.2d 233, 204 La. 
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the question, by a preponderance of the evidence,®'^ 
in many cases it is held that the application of the 
doctrine shifts to defendant the burden of proceed¬ 
ing or going forward with the evidence^^ or the 
burden of explanation,^^ but that the burden of 


proof does not shift’^® and that, as discussed infra 
subdivision c of this section, defendant has success¬ 
fully discharged his burden when he has introduced 
evidence of sufficient weight to offset the presump¬ 
tion in the minds of the jury and produce a balance 


690—^Vallette v. Maison Blanche 
Co., App., 29 So.2d 528. 

K.J.—Gilroy v. Standard Oil Co., 151 
A. 598, 107 N.J.Law 170. 

Pa.—Maltz V. Carter, 166 A. 852, 311 
Pa. 550. 

45 C.J. p 1220 note 39. 

“The doctrine of res ipsa loquitur 
is, obviously, directly contrary to the 
rule that a plaintiff is required to 
prove negligence. It dispenses with 
such proof on his part and throws 
the burden upon the defendant to dis¬ 
prove negligence.”—Keller v. City of 
Seattle, 94 P.2d 184, 190, 200 Wash. 
573. 

ITew instromentality 

Where defect in even a new instru¬ 
mentality causes damage to another, 
because of application of res ipsa 
loquitur doctrine, owner has the bur¬ 
den of proving that such defect was 
latent and could not have been dis¬ 
covered by such careful examination 
as a reasonably prudent owner 
should give to such an appliance.— 
Schon V. James, La.App., 28 So.2d 
531. 

67. La.—^Horrell v. Gulf & Valley 
Cotton Oil Co., 131 So. 709, 15 La. 
App. 603. 

68. U.S.—Sierocinski v. E. I. Du 
Pont De Nemours & Co., C.C.A.Pa., 
118 F.2d '531—Chesapeake & O. Ry. 
Co. V. Smith, C.C.A.Ohio, 42 F.2d 
111, certiorari denied <51 S.Ct. 32, 
282 U.S. 856, 75 L.Ed. 758. 

Cal,—Michener v. Hutton, 265 P. 238, 
203 Cal. 604, 59 A.L.R. 480—Radi- 
sich V. Franco-Italian Packing Co., 
158 P.2d 435, 68 Cal.App.2d 825— 
Allbritton v. Interstate Transit 
Lines, 87 P.2d 704, 31 CaI.App.2d 
149—Young V. Gautier, 82 P.2d 959, 
28 Cal.App.2d 494. 

Ind.—^Wass v. Suter, App., 84 N.E. 
2d 734. 

Ky.—Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44— 
Quillen v. Skaggs, 25 S.W.2d 33, 
233 Ky. 171. 

Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A. 700, 128 
Me. 207. 

Md.—Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Or.—Gwin v. Crawford, 100 P.2d 1012, 
164 Or. 215. 

Tenn.—Oliver v. Union Transfer Co,, 
71 S.W.2d 478, 17 Tenn.App. 694. 
Tex.—^Wichita Palls Traction Co. v. 
Elliott, Com.App., 81 aW.2d 659, 
125 Tex. 248, answering certified 
questions, Civ.App., 85 S.W.2d 1093, 
error dismissed—Sims v. Dallas 
Ry. & Terminal Co., Civ.App., 135 
S.W.2d 142. 


Utah.—White v. Pinney, 108 P.2d 249, 
99 Utah 484. 

W.Va.—Monteleone v. Co-operative 
Transit Co., 36 S.E.2d 47'5, 128 W. 
Va. 340. 

45 C.J. p 1220 note 40. 

In Missouri 

(1) It was held that the doctrine 
imposes the burden of proof on de¬ 
fendant.—Price V. Metropolitan St. 
R. Co., 119 S.W. 932, 220 Mo. 435, 
132 Am.S.R. 588—45 C.J. p 1220 note 
39. 

(2) However, the rule has been 
overturned, and the rule declared to 
be that the doctrine merely shifts 
the burden of going forward.—Tur¬ 
ner V. Missouri-Kansas-Texas R. Co., 
142 S.W.2d 445, 346 Mo. 28, 129 A.L. 
R. 829—McCloskey v. Koplar, 46 S- 
W.2d 557, 329 Mo. 527, 92 A.L.R. 641 
—^Carroll v. May Department Stores 
Co., 180 S.W.2d 793, 237 Mo.App. 981. 

69. N.Y.—George Foltis, Inc., v. City 
of New York, 38 N.E.2d 455, 287 
N.Y. 108, 153 A.L.R. 1122—Gal¬ 
braith V. Busch, 196 N.E. 36, 267 
N.Y. 230—^Dittiger v. Isal Realty 
Corporation, 35 N.Y-S.2d 311, 264 
App.Div. 279, reversed on other 
grounds 49 N.E.2d 980, 290 N.Y. 
492—Nabs on v. Mordall Realty 
Corporation, 15 N.Y.S.2d 38, 257 
App.Div. 659—Schnur v. State, 35 
N.T.S.2d 499. 

Ohio.—Fink v. New York Cent. R. 
Co., App., 56 N.E.2d 931—Howard 
V, Pennsylvania R. Co., 182 N.E. 
663, 43 Ohio App. 96. 

70. U.S.—Union Pac. R. Co. v. De 
Vaney, C.C.A.Cal., 162 P.2d 24— 
Highland Golf Club of Iowa Falls, 
Iowa, V. Sinclair Refining Co., D. 
C.Iowa, 59 F.Supp. 911. 

Ala.—Nelson v. Lee, 32 So.2d 22, 249 
Ala. '549. 

Cal.—Williamson v. Pacific Grey¬ 
hound Lines, 1'77 P.2d 977, 78 Cal. 
App.2d 482—^Radisich v. Franco- 
Italian Packing Co., hog P.2d 435, 
68 Cal.App.'2d 825—^Renzetti v. Los 
Angeles Motor Coach Co., 119 P.2d 
164, 48 CaLApp.2d 37—^Allbritton v. 
Interstate Transit Lines, 87 P.2d 
704, 31 Cal.App.'2d 149—Micek v. 
Weaver-Jackson Co., 54 P.2d 768, 12 
CaLApp.2d 19—^Lejeune v. General 
Petroleum Corporation of Califor¬ 
nia, 18 P.2d 429, 128 Cal.App. 404 
—Kilgore v. Brown, 266 P. 297, 90 
Cal.App. 556. 

Conn.—Levine v. Union & New Hav¬ 
en Trust Co., 17 A.2d 500, 127 Conn. 
435—Livingstone v. City of New 
Haven, 3 A.2d 836, 125 Conn. 123 
—Ryan v. George L. Lilley Co., 
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183 A. 2, 121 Conn. 26—Motiejaitis 
v. Johnson, 169 A. 606, 117 Conn. 
631—Ruerat v. Stevens, 155 A. 219, 
113 Conn. 333. 

D.C.—Capital Transit Co. v. Jackson, 
149 P.2d 839, 80 U.S.App.D.C. 162’. 
161 A.L.R. 1110, certiorari denied 
66 S.Ct. 143, 326 U.S. 762, 90 L.Ed. 
459—Smith v. Pennsylvania Cen¬ 
tral Airlines Corp,, D.C., 76 F.Supp 
940. 

Ind.—^Wass v. Suter, App., 84 N.E. 
2d 734. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Nelson, 184 S.W.2d 108, 299 
Ky. 19—Dunning v. Kentucky Util¬ 
ities Co., 109 S.W.2d 6, 270 Ky. 44. 
Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A. 700, 128 
Me. 207. 

Md.—Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Mo.—Turner v. Missouri-Kansas- 
Texas R. Co., 142 S.W.2d 455, 346 
Mo. 28, 129 A.L.R. 829—Evans v. 
Missouri Pac. R. Co., 116 S.W.2d 8, 
342 Mo. 420—Tabler v. Perry, 85 S. 
W.2d 471, 337 Mo. 154-—Corpus Ju¬ 
ris cited in McCloskey v. Koplar, 
46 S.W.2d 557, 563, 329 Mo. 527, 92 
A.L.R. 641—Taylor v. Prudential 
Ins. Co. of America, 131 S.W.2d 
226, 234 Mo.App. 312. 

N.Y.—George Foltis, Inc., v. City 
of New York, 38 N.E.2d 455, 287 
N.Y. 108, 153 A.L.R. 1122—Melia v. 
Southern Boulevard R. Co., 286 N. 
T..S. 501, 159 Misc. 293—Paul v. 
Mosberg Realty Corporation, 37 N. 
Y.S.2d 766—Smith v. Leatherwear 
Co., 33 N.Y.S.2d 374. 

Or.—Phillipson v. Hunt, 276 P. 255, 
129 Or. 242. 

Tenn.—^Lewis v. Casenburg, 7 S.W.2d 
808, 157 Tenn. 187, 60 A.L.R. 254— 
Chattanooga-Dayton Bus Line v. 
Lynch, 6 Tenn.App. 470. 

Tex.—^Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 12,5 Tex. 248 
—Sims V. Dallas Ry. & Terminal 
Co., Civ.App., 135 S.W.'2d 142. 

Vt.—^Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 100 Vt. 414, 
56 A.L.R. 1011. 

Va.—^Watts v. Richmond, F. & P. R- 
Co., 62 S.E.2d 129, 189 Va. 258. 

45 C.J. p 1220 note 40, p 1221 note 44. 

Reason for rule 

To place on defendant the burden 
of proving freedom from neglig'ence 
would be to place on him, in a case 
where there is no direct evidence of 
negligence, a burden from which he 
would be free in a case where there 
was direct evidence.—^Nemecz v. Mor¬ 
rison & Sherman, 162 A. 622, 109 N. 
J-Law 617. 
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in their minds on the question of its truth. Ac¬ 
cordingly the general rule that the burden of prov¬ 
ing negligence on the part of defendant rests 
throughout the trial on plaintiff is generally held 
not affected by the doctrine of res ipsa loquitur, and 
the burden is still on plaintiff to establish the negli¬ 
gence of defendant, and, on the whole evidence, he 
must have the preponderance in order to succeed, 
although where defendant fails to overcome the 
presumption or inference raised by the doctrine this 
burden is sustained."^ The application of the doc¬ 
trine of res ipsa loquitur does not convert defend¬ 
ant’s plea of the general issue or general denial in¬ 
to an affirmative defense with respect to the burden 
of proof. 


c. Sufficiency of Exculpatory Evidence 

The defendant may overcome or rebut the presump¬ 
tion or inference arising from the application of the 
res Ipsa loquitur doctrine by showing due care on his part; 
according to most authorities he need not present pre¬ 
ponderating evidence but need only meet the plaintiff's 
proof with evidence of equal weight. 

In accordance with the general statement of the 
rule of res ipsa loquitur, discussed supra § 220(2), 
the presumption or inference of negligence arising 
by virtue of its operation is predicated on, and aris¬ 
es only in the absence of, an explanation by de¬ 
fendant,*^^ and hence, even if the case is such that 
the doctrine is applicable, the presumption or in¬ 
ference is rendered inoperative if defendant adduc¬ 
es sufficient evidence to overcome or rebut it.*^^ De- 


71. U.S.—Commercial Molasses Cor¬ 
poration V. New York Tank Barge 
Corporation, N.Y., 62 S.Ct. 156, 314 

U. S. 104, 86 L.Ed. 89—Matsumoto 

V. Chicago & N. W. Ry. Co., C.C. 
A.I11., 168 F.2d 496, certiorari de¬ 
nied Chicago & N. W. Ry. Co. v. 
Matsumoto, 69 S.Ct. 52, 335 U.S. 

826, 93 L.Ed.-^Union Pac. R. 

Co. V. De Vaney, C.C.A.Cal., 162 
P.2d 24—Union Pac, R. Co. v. Stan- 
ger, €.C,A.Idaho, 132 P.2d 982— 
Petition of McAllister, D.C.N.Y., 53 
P.2d 495—^Weiner v. May Depart¬ 
ment Stores Co., D.C.Cal., 35 P. 
Supp. 895. 

Ariz.—Stewart v. Crystal Coca-Cola 
Bottling Co., 68 P.2d 952, 50 Ariz. 
60. 

Cal.—Gish v. Los Angeles Ry. Corpo¬ 
ration, 90 P.2d 792, 13 Cal.2d 670 
—Radisich v. Franco-Italian Pack¬ 
ing Co., 158 P.2d 435, 68 CaI.App.2d 
825—Micek v. Weaver-Jackson Co., 
54 P.2d 768, 12 CaI.App.2d 19—Man¬ 
uel V. Pacific Gas & Electric Co., 
25 P.‘2d 609, 134 Cal.App. 512— 
Lejeune v. General Petroleum Cor¬ 
poration of California, IS P.2d 429, 
128 Cal.App. 404—Queirolo v. Pa¬ 
cific Gas & Electric Co., 300 P. 487, 
114 Cal.App, 610—Crooks v. White, 
290 P. 497, 107 Cal.App. 304. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

D.C.—Capital Transit Co. v. Jackson, 
149 P.2d 839, 80 U.S.App.D.C. 162, 
161 A.L.R. 1110, certiorari denied 66 
S.Ct. 143, 326 U.S. 762, 90 L.Ed. 
459—Smith v. Pennsylvania Cen¬ 
tral Airlines Corp., D.C., 76 F.Supp. 
940. 

Ga.—Cole v. Pepsi-Cola Bottling Co., 
15 S.E.2d 543, 65 Ga.App. 204. 

Ill.—Mabee v. Sutliff & Case Co., 82 
N.E.2d 63. 335 Ill.App. 353. 

Md.—Potts V. Armour & Co., 39 A.2d 
562, 183 Md. 483. 

Mass.—Roscigno v. Colonial Beacon 
Oil Co., 200 N.E. 883, 294 Mass. 234 
—^Wilson V. Colonial Air Transport, 
180 N.E. 212, 278 Mass. 420, 83 A. 
L.R. 329. 

Mo.—^Belding v. St. Louis Public 


Service Co.. 215 S.W.2d 506—Tab- 
ler V. Perry, 85 S.W.2d 471, 337 
Mo. 154— Corpus Juris cited lu Mc- 
Closkey v. Koplar, 46 S.W.2d 557, 
563, 329 Mo. 527—Palmer v. Hy- 
grade Water & Soda Co., 151 S.W. 
2d 54S, 236 Mo.App. 247. 

Mont.—Vonault v. O'Rourke, 33 P.2d 
535, 97 Mont. 92. 

N.J.—Klatt V. Hobo'ken Bank for Sav¬ 
ings, IS A.2d 602, 126 N.J.Law 96 
—De Cicco V. Marlou Holding Co., 
44 A.2d 898, 24 N.J.Misc. 3. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455. 287 N.Y. 
108, 153 A.L.R. 1122—Judd v. Sams, 
62 N.Y.S.2d 678, 270 App.Div. 981, 
affirmed 71 N.E.2d 772, 296 N.Y. 801 
—Melia v. Southern Boulevard R. 
Co., 286 N.Y.S. 501, 159 Misc. 293 
—Smith v. Leatherwear Co., 33 N, 
Y.S.2d 374. 

N.C.— Corpus Juris cited iu Mitchell 
V. Saunders. 13 S.E.2d 242, 246, 219 
N.C. 178—Eaker v. International 
Shoe Co., 154 S.E. 667, 199 N.C. 379. 
Ohio.—Pink v. New York Cent. R. 
Co., App., 56 N.E.2d 931—Howard 
V. Pennsylvania R. Co., 182 N.E. 
663, 43 Ohio App. 96. 

Tenn.—Oliver v. Union Transfer Co., 
71 S.W. 2d 478, 17 Tenn.App. 694— 
Chattanooga-Dayton Bus Line v. 
Lynch, 6 Tenn.App. 470. 

Utah.—^White v. Pinney, 108 P.’2d 
249, 99 Utah 484. 

Va.—^Watts V. Richmond, P. & P. R. 
Co., 52 S.E.2d 129, 189 Va. 258— 
Danville Community Hospital v. 
Thompson, 43 S.E.2d 882, 186 Va. 
746, 173 A.L.R. -525. 

W.Va.—^Monteleone v. Co-operative 
Transit Co., 36 S.E.2d 475, 128 W. 
Va, 340. 

*'Xhe doctrine of res ipsa loquitur 
. . . is an aid to the plaintiff in 

sustaining the burden of proving 
breach of the duty of due care but 
does not avoid the requirement that 
upon the whole case he must prove 
the breach by the preponderance of 
evidence.”—Commercial Molasses 
Corporation v. New York Tank 
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Barge Corporation, 62 S.Ct. 156, 162, 
314 U.S. 104, 86 L.Ed. 89. 

72. U.S.—Matsumoto v. Chicago & 

N. W. Ry. Co., C.C.A.Ill., 168 F,2d 
496, certiorari denied Chicago & N. 
W. Ry. Co. V. Matsumoto, 69 S.Ct. 
62, 335 U.S. 826, 93 L.Ed. -. 

73. U.S.—Nashville, C. & St. L. Ry. 
Co. V. York, C.C.A.Tenn., 127 F.2d 
606—Highland Golf Club of low^a 
Falls, Iowa, v. Sinclair Refining 
Co., D.C.Iowa, 59 F.Supp. 911— 
Wallar v. Southern Pac. Co., D.C. 
Cal., 37 F.Supp. 475. 

D.C.—^V’'ashington Loan & Trust Co. 
j V. Hickey, 137 P.2d 677, 78 U.S. 
App.D.C. 59. 

Ga.—Cole v. Pepsi-Cola Bottling Co., 
15 S.E.2d 643, 65 Ga.App. 204. 

Ill.—Oakdale Bldg. Corporation v, 
Smithereen Co., 54 N.E.2d 231, 322 
Ill.App. 222. 

Miss.—Bloch V. Brown, 29 So.2d 665, 
201 Miss. 653, 173 A.L.R. S74. 

Mo.—Taylor v. Prudential Ins. Co. of 
America. 131 S.W.2d 226, 234 Mo. 
App. 312. 

Ohio.—Welch v. Rollman & Sons Co., 
44 N.E.2d 726, 70 Ohio App. 515. 
Tex.—Simpson v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 143 S.W.2d 416, 
error dismissed, judgment correct 
—Alagood V. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056, error 
dismissed, judgment correct. 

74. U.S.—U. S. V. Porter Bros. & 
Biffle, C.C.A.Tex., 95 P.2d 694, cer¬ 
tiorari denied Porter Bros. & Biffle 
V. U. S., 59 S.Ct. 62, 305 U.S. 601, 
83 L.Ed. 382, and U. S. v. Porter 
Bros. & Biffle, 59 S.Ct. 83, 305 U.S. 
601, 83 L.Ed. 382. 

Ill,—^^Vdamsen v. Magnolia, 2S0 Ill. 
App. 418. 

La.— Corpus Juris quoted iu Davis v. 
Teche Lines, 7 So.2d 365, 367, 200 
La. 1. 

45 C.J. p 1222 note 47. 

75- U.S.—^Daroca v. Metropolitan 
Life Ins. Co., C.C.A.La,, 121 F,2d 
917, certiorari denied 62 S.Ct. 4S3, 

, 314 U.S. 700. 86 L.Ed. 559. 

Ark.—^Heard v, Arkansas Power & 
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fendant’s explanation must be as broad as the in¬ 
ference arising from operation of the doctrine;*^® 
it must be a reasonable one with as much probative 
force as the inference itself,’”^ However, while de¬ 
fendant may rebut the inference by showing how 
the accident actually happened,that is, by affirma¬ 
tively showing a definite cause for the accident in 
which cause no element of negligence on his part 
inheres,"^ he need not go that far;^® it is sufficient 
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for him to establish that he used due care and was 
not guilty of negligence m connection with the in¬ 
jury complained of,^^ or to show that the surround¬ 
ing circumstances leave room for an inference or 
presumption other than his negligence,S2 although 
some authorities hold that in order to rebut the pre¬ 
sumption or inference defendant must show his 
freedom from negligence.^^ It has been held that, 
where specific acts of negligence are proved in a 
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Light Co., 147 S.W.2d 362, 201 
Ark. 915—Missouri Pac. K. Co. v. 
Hood, 135 S.W.2d 329. 199 Ark. 520. 
Conn.—Burns v. Reardon, 168 A. 878, 
117 Conn, 679. 

IlL—Mabee v. Sutliff & Case Co., 82 
N.E.2d 63, 335 IlI.App. 353—Roberts 
V. Economy Cabs, 2 N.B.2d 128, 285 
Ill.App. 424. 

Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535. 
Okl.—^Keefer v. Public Service Co. of 
Oklahoma, 90 P.2d 409, 185 Okl. 94. 
Va.—Stephens v. Virginia Elec. & 
Power Co., 34 S.E.2d 374, 184 Va. 
94. 

Evidence held insufficient 
U.S.—Bartley Scow Corporation v. 
J. V. Petrie & Son. C.C.A.N.T., 37 
P.2d 58. 

Cal.—Meyer v, Tobin, 4 P.2d 542, 214 
Cal. 135—Michener v. Hutton, 265 
P. 238, 203 Cal. 604, 59 A.L.R. 480 
—Doke V, Pacific Crane & Rigging, 
182 P.2d 284, 80 Cal.App.2d 601. 
La,—Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, '214 La. 145, 3 
A.L.R.2d 1437. 

Miss.— J. C. Penney Co. v. Evans, 160 
•So. 779, 172 Miss. 900. 

Mo.—Carroll v. May Department 
Stores Co.. 180 S.W.2d 793, 237 
Mo.App. 981. 

N.T.—Block V. Liggett & Myers To¬ 
bacco Co., 296 N.T.S. 920, 163 Misc. 
858, reversed on other grounds 296 
H.Y.S. 922, 162 Misc. 325. 

76. Cal.—Hinds v. Wheadon, 154 P. 
2d 720, 67 Cal.App.2d 456. 

77. Me.—Sylvia v. Etscovitz, 189 
A. 419, 135 Me. 80. 

78. Cal.—^Hurt v. Susnow, App., 192 
iP:2d 771. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A.'2d 622—Great Atlantic 
& Pacific Tea Co. v. Kennebec Wa¬ 
ter Dist., 34 A.2d 729, 140 Me. 166. 

Intervening agency 

Although defendant may dispel the 
Inference of negligence arising under 
the doctrine by showing that the ac¬ 
cident was caused by an intervening 
agency, where a condition which 
causes a hazard constituting the in¬ 
tervening agency is created by de¬ 
fendant's negligence, defendant may 
not rely on the intervening agency to 
relieve him of liability.—^Alford v. 
Beaird, 192 S.W.2d 180, 301 Ky. 512. 


79. Cal.—^Dierman v. Providence 
Hospital, 188 P.2d 12, 31 Cal.2d 290. 

30. Cal.—Hinds v. Wheadon, 154 P. 
2d 720, 67 Cal.App.2d 456—Corpus 
Juris cited in Micek v. Weaver- 
Jackson Co., 54 P.'2d 768, 770, 12 
CaLApp.2d 19. 

111.—Kerwin v. Stonington Elevator 
Co., 10 N-E.2d 224, 291 Ill.App. 471. 
La.—Corpus Juris cited, in Davis v. 
Teche Lines, 7 So.2d 365, 367, 200 
La. 1. 

Me.—Stodder v. Coca-Cola Bottling 
Plants, 48 A.2d 622—Great Atlantic 
& Pacific Tea Co. v. Kennebec Wa¬ 
ter Dist., 34 A.2d 729, 140 Me. 166. 
Md.—Baltimore American Underwrit¬ 
ers of Baltimore American Ins. Co. 
of New York v. Beckley, 19<5 A. 650, 
173 Md. 202— Corpus Juris cited in 
Potomac Edison Co. v. Johnson, 152 
A. 633, 634, 160 Md. 33. 

N.Y.—Schulz V. Finn, 75 N.Y.S.'2d 15, 
'273 App.Div. 780. 

N-C.— Corpus Juris cited in Mitchell 
V. Saunders, 13 S.B.2d 242, 246, 219 
N.C. 178. 

Pa.—Bender v. Welsh, 25 A.'2d 182, 
344 Pa. 392—^Dillon v. William S. 
Scull Co., 64 A.2d 525, 164 Pa.Su¬ 
per. 365—Mobilia v. Blystone, Com. 
PL, 31 Erie Co. 307—^Kessner v. 
Ressler, Com.PL, 51 Lanc.Rev. 233. 
45 C.J. p 1222 note 50. 

Instrumentality not under defend¬ 
ant's control 

The doctrine of res ipsa loquitur 
does not require defendant to show 
that plaintiff was injured by an in¬ 
strumentality not under his control. 
—Meadows v. Patterson, 109 S.W.'2d 
417, 21 Tenn.App. 283. 

81. Cal.—^Hurt v. Susnow, App., 192 
P.2d 771—^Hinds v. Wheadon, 154 
P.2d 720, 67 Cal.App.2d 456. 

Ky.—^Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 

La.—Davis v. Teche Lines, 7 So.2d 
365, 200 La. 1. 

Me.—Great Atlantic & Pacific Tea 
Co. v. Kennebec Water Dist., 34 A. 
2d 7'29, 140 Me. 166. 

N.Y.—Schulz v. Finn, 75 N.Y.S.2d 
15, 273 App.Div. 780—^Roth v. Ho 
Penn Garage Corp., 56 N.Y.S.2d 340. 
Pa.—Bender v. Welsh, 25 A.2d 182, 
344 Pa. 392—^Dillon v. William S. 
Scull Co., 64 A.2d 52.5. 164 PaSu- 
per. 365—McLaughlin v. Southern 
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Pennsylvania Traction Co., Com. 
PL, 32 Del.Co. 252. 

43 C.J. p 1222 note 48. 

Conclusive showing 
The inference of defendant’s neg¬ 
ligence under res ipsa loquitur doc¬ 
trine disappears on conclusive show¬ 
ing of defendant’s exercise of ordi¬ 
nary care.—New St. L. & Calhoun 
Packet Corp. v. Pennsylvania R. Co., 
194 S.W.2d 977, 302 Ky. 693. 

Care required to he shown 

In the absence of an explanation 
as to the cause, defendant may dis¬ 
pel the inference of negligence only 
by showing such care on his part in 
all possible respects as necessarily 
to lead to the conclusion that the ac¬ 
cident could not have happened from 
want of care, but must have been 
due to some unpreventable cause.— 
Dierman v. Providence Hospital, 188 
P.2d 12, 31 Cal.2d 290. 

82. Ill.—Roberts v. Economy Cabs, 
2 N.E.2d 1'2S, 285 Ill.App. 424. 
Cruess or conjecture 

In action for injuries to plaintiff’s 
wife when metal ash stand fell from 
eighth floor store window, mere 
guess or conjecture that some third 
person occupied room at time of ac¬ 
cident did not amount to a probabil¬ 
ity so as to destroy plaintiff’s prima 
facie case under res ipsa loquitur 
doctrine.—Carroll v. May Department 
Stores Co., 180 S.W.2d 793, '237 Mo. 
App. 981. 

88. La.—^Watkins v. Gulf Refining 
Co., 20 So.2d 273, 206 La. 942— 
Harrelson v. McCook, App., 198 So. 
532—^Vargas v. Blue Seal Bottling 
Works, 126 -So. 707, 12 La. App. 
652. 

Pa.—Kelly v. Yount, 12 A.2d 579, 
338 Pa. 190—^Trostel v. Reading 
Steel Products Corporation, 31 A. 
2d 909, 152 Pa.Super. 273—Bannon 
V. Simpson, Com.PL, 44 Dauph. 
Co, 402—^Kessner v. Ressler, Com. 
PL, 51 Lanc.Rev. 233. 

Disproving particular specific cause 
Fact that dangerous instrumental¬ 
ity was under defendant's control at 
time of its destructive behavior es¬ 
tablishes his liability in absence of 
proof of successful interference by 
another, and he cannot avoid lia¬ 
bility, for injury resulting from its 
mismanagement because out of a 
number of probable causes of in* 
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case in which res ipsa loquitur is applied, defendant 
must not only rebut the inference of negligence aris¬ 
ing from the rule but must also show that he was 
not guilty of the specific acts of negligence.^^ 

To overcome the inference or presumption, all 
that is ordinarily required of defendant is that he 
produce evidence sufficient to offset the effect of 
plaintiff's showing; and the prevailing view is that 
he is not required to offset it by a preponderance of 
the evidence, but need only meet plaintiff's proof by 
evidence of equal weight,S5 although some authori¬ 
ties require him to prove his freedom from negli¬ 
gence by a preponderance of evidence.®® Apart 
from its effect with respect to the province of the 
court and jury, discussed infra subdivision d of this 
section, some authorities hold that the inference or 
presumption vanishes in the face of any,®'^ or even 
slight®® or very little,®® evidence®® to the contrary, 
but others hold that defendant's evidence must be 
of such a high character as to meet conclusively the 
inferente of negligence under the rule.®^ 

As affected by state of pleading. Where the pre¬ 
sumption arising by virtue of the doctrine of res 
ipsa loquitur is of negligence generally, as under a 


general allegation of negligence, the application of 
the doctrine requires defendant to rebut or over¬ 
come the inference that the injury complained of 
was due to any negligent act for which he is charge- 
able;®2 however, where the scope of the presump¬ 
tion is limited by specific allegations of negligence, 
as discussed infra § 220(11), defendant's burden is 
merely that of showing that he was not negligent 
in respect of that particular with which he is 
charged.®® 

d. Province of Court and Jury on Application 
of Doctrine 

(a) In general 

(b) Effect of explanatory evidence 
(a) In General 

According to most authorities the doctrine of res ipsa 
loquitur may never, even In the absence of exculpatory 
evidence by the defendant, be the basis of a directed ver¬ 
dict or a finding of negligence as a matter of law; but 
other authorities hold that, where the doctrine is appli¬ 
cable and no explanatory evidence is presented, a verdict 
for the plaintiff is required as a matter of law. 

The doctrine of res ipsa loquitur warrants an in¬ 
ference of negligence but does not compel it;®^ it 


jury he may have concluded and pro¬ 
duced witnesses to testify that in¬ 
jury was due to one cause and not 
to another.—Roselip v. Raisch, 166 
P.2d S40, 73 Cal.App.2d 125. 

84. La.—Davis v. Teche Lines, 7 So. 
2d 365, 200 La. 1. 

85. Cal.— Corpus Juris cited in Arm¬ 
strong- V. Pacific Greyhound Lines, 
168 P.2d 457, 461, 74 Cal.App.2d 
367—^Hinds v. Wheadon, 154 P.2d 
720, 67 Cal.App.2d 456—Allbritton 
V. Interstate Transit Lines, 87 P.2d 
704, 31 Cal.App.2d 149—Ireland v. 
Marsden, 291 P. 912, 108 Cal.App. 
632—Crooks v. White, 290 P. 497, 
107 CaLApp. 304. 

N.C.—Mitchell v. Saunders, 13 S.E.2d 
242, 219 N.C. 178. 

Vt.—Humphrey v. Twin State Gas 
& Electric Co., 139 A. 440, 100 Vt. 
414, 56 A,L.R. 1011- 

86. Pa.—Norris v. Philadelphia 
Electric Co.. 5 A.2d 114, 334 Pa. 
161. 

87. Ill.—Mabee v. Sutliff & Case 

Co.. 82 N.E.2d 63, 335 Ill.App. 

353—Kirchner v. Kuhiman, 79 N.E. 
2d 628, 334 Ill.App. 339—Wilson v. 
East St. Louis & Interurban Water 
Co, 15 N.E.2d 599, 295 Ill.App. 
603—Kerwin v. Stonington Eleva¬ 
tor Co., 10 N.E.2d 224, 291 Ill. 
App. 471—Board of Trade of City 
of Chicago v. J. K. Co., 8 N.E.2d 
623, 290 IlLApp. 385—Herbst v. 
Levy, 279 IlLApp. 353—Letush v. 
New York Cent R, Co., 267 III. 
App. 526. 
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83. Ill.—Bollenbach v. Bloomenthal, 
173 N.E. 670, 341 III. 539. 

89. N.T.—George Poltis, Inc., v. 
City of New York, 38 N.E.2d 455, 
287 N-Y. 108, 153 A.L.R. 1122. 

90. Ill.—^Wm. Wrigley, Jr., Co. v. 
Standard Roofing Co., 59 N.E.2d 
510, 325 Ill.App. 210—Paolinelli v. 
Dainty Poods Manufacturers, 54 
N.E.2d 759, 322 Ill.App. 586. 

91. U.S.—Union Pac. R. Co. v. Stan- 
ger, C.C.A.Idaho, 132 P.2d 982. 

92. Tex.— CJorpus Juris quoted ia 
Wichita Palls Traction Co. v. El¬ 
liott, 81 S.W.2d 659, 666, 125 Tex. 
248. 

45 C.J. p 1225 note 73. 

93. Tex.— Corpus Juris quoted in 
Wichita Falls Traction Co. v. El¬ 
liott, 81 S.W.2d 659, 666, 125 Tex. 
248. 

45 C.J, p 1225 note 76. 

94. U.S. — Johnson v. U. S., CaL, 68 
S.CL 391, 333 U.S. 46, 92 L.Ed. 
468, motion denied 68 S.Ct. 788, 333 

U. S. 865, 92 L.Ed. 1143—Jesionow- 
ski v. Boston M. R. R., Mass., 
67 S.Ct, 401, 329 U.S. 452, 91 L.Ed. 
416, 169 A.L.R. 947—The Rocona 

V. Guy P. Atkinson Co., C.A-CaL, 
173 F-2d 661—Austerberry v. U. S., 
C.A.Mich., 169 P-2d 683—Lachman 
V. Pennsylvania Greyhound Lines, 
C.C.A.Va., 160 F-2d 496—Sweeting 
V. Pennsylvania R. Co., C.C.A.Pa-, 
142 P.2d 611—Nashville, C. & St. 
L. Ry. Co. V. York, C.C.A.Tenn., 
127 P.2d 606—^Hagan & Cushing 
Co. V. Washington Water Power 
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Co., C.C.A.Idaho, 99 P.2d 614— 
Highland Golf Club of Iowa Palls, 
Iowa, V. Sinclair Refining Co., D.C. 
Iowa, 59 P.Supp. 911—Waller v. 
Southern Pac. Co., D.C.Cal., 37 P. 
Supp. 475. 

Arlz.—Phen v. All American Bus 
Lines, 110 P.2d 227, 56 Arlz. 567— 
Pickwick Stages Corporation v. 
Messinger, 36 P,2d 168, 44 Ariz. 
174. 

Cal.—Armstrong v. Pacific Grey¬ 
hound Lines, 168 P.2d 457, 74 Cal. 
App.2d 367. 

Conn.—Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435—Livingstone v. City of 
New Haven, 3 A.2d 836, 125 Conn, 
123 —Fogarty v, M. J. Beuchler & 
Son, 199 A. 550, 124 Conn. 325— 
Ryan v. George L. Lilley Co., 183 
A. 2, 121 Conn. 26—Gorfain v. 
Gorfain. 172 A. 924, 118 Conn. 
484—Motiejaitis v. Johnson, 169 A. 
606, 117 Conn. 631. 

D.C.—Brown v. Capital Transit Co., 
127 P.2d 329, 75 U.S.App.D.C. 337, 
certiorari denied 63 S.Ct. 61, 317 
U.S. 632, 87 L.Ed. 510—Smith v. 
Pennsylvania Central Airlines 
Corp., D.C., 76 P.Supp. 940—Jack- 
son v. Capital Transit Co., Mun. 
App., 38 A.2d lOS, affirmed 149 P. 
2d 839, 80 U.S.App.D.C. 162, 161 
A.L.R. 1110, certiorari denied 66 
S.Ct. 143, 326 U.S. 762, -90 L.Ed. 
459. 

Fla.—^American Dist. Electric Pro¬ 
tective Co. V. Seaboard Air Line 
Ry. Co., 177 So. 294, 129 Fla. 618. 
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is the jury, and not the court, that is permitted to 
make the inference.^5 It is generally agreed that 
the inference of negligence arising under the doc¬ 
trine may not be disregarded by the trier of facts, 
and if other relevant facts are proved they may be 
considered along with those which furnish the basis 
of the application of the doctrine.®'^ Although it 
has been held that the doctrine as such has no fur¬ 
ther application when the case goes to the jury, but 
that the facts on which the application depends re¬ 
main in the case to be considered alone or with oth¬ 
er proved facts as a basis for an inference of neg¬ 
ligence,it has been said that this statement may 
be misleading,^9 and that, if no other facts relevant 
to the issue of defendant's negligence are found to 


be proved, the doctrine does apply to the extent that 
the jury may infer negligence without proof of oth¬ 
er factsA 

The effect of the inference or presumption, apart 
from the extent to which its probative force may be 
affected by exculpatory evidence, in so far as the 
province of the court and jury is concerned, is a 
question which has produced some confusion among 
the authorities. The weight of authority, conform¬ 
ing to the view discussed supra § 220(3) b that the 
doctrine does not raise a presumption of law, holds 
that application of the doctrine goes no further than 
to require the case to be submitted to the jury,2 
and the weight of the inference is for the jury.2 
The circumstantial evidence which the facts furnish 


Ga.—^Bowers v. Fred W. Amend Co., 
35 S.K2d 15, 72 Ga.App. 714. 

Ill.—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
IlLApp. 222. 

Iowa.—Corpus Juris quoted in An¬ 
derson V. Ft. Bodge, D. M. & S. R- 
Co., 226 151, 157, 208 Iowa 

369. 

Me.—^Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318—Chaisson v. Wil¬ 
liams, 156 A, 154, 130 Me. 341. 
Mass.—Ltiberatore v. Town of Fram¬ 
ingham, 53 N.E.2d 561, 315 Mass. 
538—Brian v. B, Sopkin & Sons, 
49 N.E.2d 894, 314 Mass. 180— 
'Garrett v. M. McDonough Co., 7 
2^.E.2d 417, 297 Mass. 58—Roscigno 
V. Colonial Beacon Oil Co., 200 
K.E. 883, 294 Mass. 234. 

Mich.—Conover v. Hecker, 26 N.W. 

2d 774, 317 Mich. 285. 

Miss.—Sanders v. Smith, 27 So. 2d 
889, 200 Miss. 551. 

Mo.—Cruce v. Gulf, Mobile & O. R. 
Co., 216 S.W.2d 78—Charlton v. 
Lovelace, 173 S.W.2d 13, 351 Mo. 
364, 

N.J.—Markowitz v. Liebert & Obert, 
43 A.2d 794, 123 N.J.Misc. 281, 

N.C.—^Howard v. Texas Co., 169 S.E. 
832, 205 N.C. 20. 

Ohio.—Pink v. New York Cent. R- 
Co., 56 N.E.2d 456, 144 Ohio St. 1— 
Welch V. Rollman & Sons Co., 44 
N.E.2d 726, 70 Ohio App. 515. 

Okl.—Corpus Juris cited in E. S. Bil- 
lington Lumber Co. v. Cheatham, 
74 P,2d 120, 123, 181 Okl. 402. 

S.D.—^Midwest Oil Co. v. City of 
Aberdeen, 10 N.W.2d 701, 69 S.D. 
343. 

Tex.—^Wichita Palls Traction Co. v. 
Elliott, 81 S.W.2d 659, 125 Tex. 
248—Carothers v. Olshan, Civ.App., 
198 S.W.2d 941, refused no revers¬ 
ible error.—Rogers v. Coca Cola 
Bottling Co., Civ.App., 156 S.W.2d 
325, error refused—Benkendorfer 
V. Garrett, Civ. App., 143 S-W.2d 
1020, error dismissed, judgment 
correct—^Simpson v. Dallas Ry. & 
Terminal Co., Civ.App., 143 S.W.2d 


416, error dismissed, judgment cor¬ 
rect—^Alagood V. Coca Cola Bot¬ 
tling Co., Civ.App., 135 S.W.2d 
1056, error dismissed, judgment 
correct—Sims v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 135 S.W.2d 
142—Corpus Juris cited in Tyreco 
Refining Co. v. Cook, Civ.App., 110 
S.W.2d 219, 222. 

Utah,—Loos v. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 254, 99 Utah 

496. 

W.Va.—Holley v. Purity Baking Co., 
37 S.E.2d 729, 128 W.Va. 531. 167 
A.L.R. 648. 

45 C.J. p 1223 note 62. 

Reason for rule 

“The inference [negligence] is still 
one for the jury and not for the 
court. They may not believe the 
witnesses; the circumstances may be 
such that the jury will attribute the 
injury to some cause with which the 
defendant has nothing to do; they 
may find the inference of negligence 
too weak to persuade their minds; 
they may think a reasonably prudent 
man would have been unable to take 
precautions to avoid the injury; and, 
in any event they may render a ver¬ 
dict for the defendant. This is 
within their province even when 
there is no explanation by the de¬ 
fendant.*'—Wildauer v. Rudnevitz, 
197 A. 252, 253, 119 N.J.Law 471— 
Gordon v. Weinreb, 181 A. 435, 437, 
13 N.J.Misc. 835—45 C.J. p 1223 note 
62 [a] (1). 

95- U.S.—^Austerberry v. U. S., C.A. 

Mich., 169 P.2d 583. 

Ala.—Louis Pizitz Dry Goods Co. v. 
Waldrop, 186 So. 151, 237 Ala. 

208. 

Ga.—Bowers v. Fred W. Amend Co., 
35 S.E.2d 15, 72 Ga.App. 714. 

N.J.—^Wildauer v. Rudnevitz, 197 A. 
252, 119 N.J.Law 471—Bud Dress 
Shop V. Newark Glass Co., 160 A. 
212, 10 N.J.Misc. 614. 

Ohio.—^Kaltenbach v. Cleveland, Col¬ 
umbus & Cincinnati Highway, SO 
N.E.2d 640, 82 Ohio App. 10— 

Walker v. Toledo Hotel Co.,, 17 N. 

1026 


E.2d 422, 59 Ohio App. 229—Union 
Gas & Electric Co. v. Waldsmith, 
166 N.E. 588, 31 Ohio App. 118, 
Doctrine as not proof see supra § 220 
(3) b. 

96. Cal.—Druzanich v. Cril^y, 122 
P.2d 63, 19 Cal.2d 489—Mintzer v. 
Wilson, 68 P.2d 370, 21 Cal.App.2d 
85. 

Mo.—Turner v. Missouri-Kansas- 
Texas R. Co., 142 S.W.2d 445, 346 
Mo. 28, 129 A.L.R. 829. 

97. Conn.—Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435. 

98. Conn.—Bagre v. Daggett Choco¬ 
late Co., 13 A.2d 757, 126 Conn. 659 
—Fogarty v. M. J. Beuchler & 
Son, 199 A. 550, 124 Conn. 325— 
Motiejaitis v. Johnson, 169 A. 606, 
117 Conn. 681. 

99. Conn.—^Ryan v. George L. Lilley 
Co., 183 A. 2, 121 Conn. 26. 

1. Conn.—^Ryan v. George L. Lilley 
Co., supra. 

2 . U.S.—Cochran v. Pittsburgh & 
L. E. R. Co., D.C.Ohio, 31 F.2d 
769. 

Me.—Moose-A-Bec Quarries Co. v. 
Eastern Tractor & Equipment Co., 
29 A.2d 167, 139 Me. 249—Edwards 
V. Cumberland County Power & 
Light Co., 146 A. 700, 128 Me. 

207. 

N.C.—Eaker v. International Shoe 
Co., 154 S.E. 667, 199 N.C. 379— 
Ramsey v. Carolina-Tennessee 
Power Co., 143 S.E. 861, 195 N.C. 
788. 

3. Del.—Thompson v. Cooles, 180 A 
522, 7 W.W.Harr. 83, 

Iowa.—Corpus Juris cited in Barrett 
V. Stoneburg, 29 N.W.2d 420, 422, 
238 Iowa 1068—Corpus Juris 
quoted in Isaacs v. Eastern Iowa 
Light & Power Co-op., 19 N.W. 2d 

208, '210, 236 Iowa 402—Corpus 

Juris quoted in Anderson v. Ft. 
Dodge, D. M. & S. R. Co., 226 N.W. 
151, 157, 208 Iowa 36'9. 

Ohio.—Fink v. New York Cent. B. 
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are to be weighed but not necessarily to be accept¬ 
ed;^ although the inference or presumption is suf¬ 
ficient to take the case to the jury and support a 
verdict, as discussed supra subdivision a of this 
section, it does not forestall a verdict.^ Although 
the facts call for rebuttal, they do not require it;® 
and even though defendant introduces no explana¬ 
tory evidence the inference is not conclusive*^ and 


does not require a finding of negligence or author¬ 
ize a finding of negligence as a matter of law.^ 
The general rule is that the doctrine may never be¬ 
come the ground of a directed verdict for plain¬ 
tiff,^ even though there is no explanatory evi¬ 
dence,and it is error to instruct the jury, as a 
matter of law, that defendant was guilty of negli¬ 
gence.^^ 


Co., App., 56 N.!E1.2d 931—Howard 
V. Pennsylvania R. Co., 182 N.E. 
663, 43 Ohio App. 96—Hall v. Redi- 
fer, App., 79 N.E.2d 237. 

Okl.— Corpus Juris cited la E. S. 
Billingrton Lumber Co. v. Cheat¬ 
ham, 74 P.2d 120, 123, 181 Okl. 
402. 

W.Va.—^Wright v. Valan, 43 S.E.2d 
364. 

4. U.S.—^Austerberry v. U. S., C.A. 
Mich., 169 P.2d 583—Sweeting v. 
Pennsylvania R, Co., C.C.A.Pa., 142 
F.2d 611—Highland Golf Club of 
Iowa Falls, Iowa, v. Sinclair Re¬ 
fining Co., D.C.Iowa, 59 P.Supp. 
911—^Wallar v. Southern Pac. Co., 
D.C.Cal., 37 F.Supp. 475. 

Cal.—Lejeune v. General Petroleum 
Corporation of California, 18 P.2d 
429, 128 CaLApp. 404. 

Del.—Biddle v. Haldas Bros,, 190 A. 

588, 8 W.W.Harr. 210. 

D.C.—Smith v. Pennsylvania Central 
Airlines Corp., D.C., 76 P.Supp. 

940. 

Ill.—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
Ill.App. 222. 

Ohio.—Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 
1—Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App. 241— 
Collins V. McClure, App., 49 N.E. 
2d 181, affirmed 56 N.E.2d 171, 
143 Ohio St. 569—Welch v. Roll- 
man & Sons Co., 44 N.E.2d 726, 
70 Ohio App. 515. 

Tex,—Gulf, C. & S. P. Ry. Co. v. 
Dunman, Com.App., 27 S.W.2d 116 
—Rogers v. Coca Cola Bottling 
Co., Civ.App., 156 S.W.2d 325, er¬ 
ror refused—Benkendorfer v. Gar¬ 
rett, Civ.App., 143 S.W.2d 1020, 
error dismissed, judgment correct 
—Simpson v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 143 S.W.2d 
416, error dismissed, judgment cor¬ 
rect. 

5. U.S.—Jesionowski v. Boston & 
M. R. R., Mass., 67 S.Ct. 401, 329 

U.S. 452, -91 L.Ed. 416, 169 A.L.R. 
947—Austerberry v. U. S., C.A. 
Mich., 169 F.2d 683—Sweeting v, 
Pennsylvania R. Co., C.C.A.Pa., 142 
P.2d 611—Nashville, C. & St. L. 
Ry. Co. V. York. C.C.A.Tenn., 127 
P.2d 606—Wallar v. Southern Pac. 
Co., D.C.Cal., 37 P.Supp. 475. 

Ill-—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
IU.App. 222. 


Mo.—Charlton v. Lovelace, 173 S.W. 
2d 13, 351 Mo. 364. 

N.J.—Markowitz v. Liebert & Obert, 

43 A.2d 794, 123 N.J.Misc. 281. 

I N.Y.—Rittlinger v. Schulte Real Es- 
I tate Co., 28 N.Y.S.2d 324, 262 App. 
Div, 108. 

Ohio.—^Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 
1—^W^elch V. Rollman & Sons Co.. 

44 N.E.2d 726. 70 Ohio App. 515. 
Tex.—Rogers v. Coca Cola Bottling 

Co., Civ.App,, 156 S.W.2d 325, error 
refused—Benkendorfer v. Garrett, 
Civ.App., '143 S.W.2d 1020, error 
dismissed, judgment correct— 
Simpson v. Dallas Ry. & Terminal 
Co., Civ.App., 143 S-W.2d 416, error 
dismissed, judgment correct. 

6. U.S-—^Austerberry v. U. S., C.A. 
Mich,, 169 F.2d 583—Sweeting v, 
Pennsylvania R. Co., C.C-A.Pa., 142 
F.2d 611—Nashville. C. & St. L. 
Ry. Co. V. York, C.C.A.Tenn., 127 
P.2d 606—^Wallar v. Southern Pac. 
Co., D.C.Cal., 37 F.Supp. 475. 

Mo.—Charlton v. Lovelace, 173 S-W. 
2d 13, 351 Mo. 364. 

N.J.—Markowitz v. Liebert & Obert, 

43 A.2d 794. 123 N.J.Misc. 281. 
Ohio.—Fink v. New York Cent, R. 

Co., 56 N.E.2d 456, 144 Ohio St. 
1—^Welch V. Rollman & Sons Co., 

44 N.E.2d 726. 70 Ohio App. 515. 
Tex.—Kogers v. Coca Cola Bottling 

Co., Civ.App., 16$ S.W,2d 325, er¬ 
ror refused. 

7. N.Y.—Salomone v. Yellow Taxi 
Corp.. 151 N.E, 442, 242 N.Y. 251, 

8- U.S.—The Rocona v. Guy F. At¬ 
kinson Co., C.A.Cal., 173 F.2d 661. 
S.D.—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

Tenn.—Corpus Juris cited in Oliver 

V. Union Transfer Co., 71 S.W.2d 
478, 480, 17 Tenn.App. 694. 

45 C.J. p 1224 note 63. 

9. U.S.—Jesionowski v, Boston & M. 
R. R., Mass., 67 S.Ct. 401, 329 
U.S. 452, 91 L.Ed. 416. 169 A.L.R. 
947. 

Ill.—Chesnut v. Louisville & N. R. 
Co.. 81 N.E.2d 660, 335 Ill.App. 

254. 

Iowa.—Corpus Juris auoted ia An¬ 
derson V. Ft. Dodge, D. M. & S. 
R, Co., 226 N.W. 151, 208 Iowa 
369. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R. 1122. 
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! Ohio.—^Wiechers v. Huenefeld Co., 12 
Ohio Supp. 160. 

Okl.— Corpus Juris cited la E. S. 
Billington Lumber Co. v. Cheat¬ 
ham, 74 P.2d 120, 123, 181 Okl. 
402. 

Pa.—Mobilia v. Blystone, Com.PI., 31 
Erie 307. 

Tex.— Corpus Juris cited in Tyreco 
Refining Co. v. Cook, Civ.App., 110 
S,W.2d 219, 222. 

W.Va.—Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. p 1223 note 57. 

10, U.S.—Highland Golf Club of 

Iowa Palls, Iowa, v. Sinclair Re¬ 
fining Co., D.C.Iowa, 59 P.Supp. 
911. 

Ia ITew Yorlc 

(1) It has been said that, although 
there may be cases where the prima 
facie proof of the facts on which 
application of the doctrine is based 
is so convincing that the inference 
of negligence arising therefrom is 
inescapable if not rebutted by other 
evidence, in most cases this is not 
true, and the court should seldom 
direct a verdict. 

U. S.—Century Indem, Co. v, Arnold, 
C.C.A.N.Y., 153 F.2d 531, certiorari 
denied 66 S.Ct, 1346, 328 U.S. 854, 
90 L.Ed. 1626. 

N.Y.—George Foltis, Inc., v. City 
of New York, 38 N.E.2d 455, 287 
N.Y. 108, 153 A.L.R. 1122—Judd v. 
Sams, 62 N.T.S.2d 678, 270 App. 
Div. 981, affirmed 71 N.E.2d 772, 
296 N.Y. 801. 

(2) In a number of cases, however, 
it has been held proper to direct 
a verdict for plaintiff on the basis 
of the presumption arising from ap¬ 
plication of the doctrine and the 
absence of any rebuttal evidence by 
defendant.—^Hogan v. Manhattan Ry. 
Co.. 43 N.E. 403, 149 N.Y. 23—Moglia 

V. Nassau Electric R, Co., Ill N.Y.S. 
70. 127 App.Div. 243. 

(3) It has also been held that 
where plaintiff has established his 
case by the presumption arising un¬ 
der the doctrine of res ipsa loquitur, 
and defendant introduced no evidence 
in rebuttal, plaintiff was entitled to 
recover something by way of dam¬ 
ages, and a judgment in favor of de¬ 
fendant was reversed.—Levine v. 
Brooklyn, Q. C. & S. R. Co., 119 
N.Y.S. 315, 134 App.Div. 606. 


11. Okl.—E. S, Billington Lumber 
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On the other hand, a number of authorities, con¬ 
forming to the view discussed supra § 220(3) b that 
the doctrine raises a presumption of law, hold that 
in the absence of exculpatory evidence the presump¬ 
tion will become conclusive, that in the absence of 
any other evidence with reference to the negli¬ 
gence the presumption cannot be disregarded by 
the juryl3 but necessitates a verdict in favor of 
plaintiff,and that a directed verdict is proper, at 
least where it is admitted or appears without dis¬ 
pute that defendant has it in his power to produce 
substantial evidence material to the issue of negli- 

gence.15 

(b) Effect of Explanatory Evidence 

Although some authorities hold that the mere intro¬ 
duction of any explanatory evidence which, if accepted 
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by the Jury, would exonerate the defendant destroys the 
presumption as a matter of law, most authorities hold 
that the presumption or inference is not destroyed by 
such evidence but that a question for the jury is presented 
as to whether the presumption or inference has been re¬ 
butted. 

According to most authorities, the mere fact that 
defendant has introduced evidence which, if accept¬ 
ed by the jury, would exonerate defendant does not 
ordinarily destroy the presumption of negligence 
raised by plaintiff's proof or authorize the jury to 
disregard it or authorize a finding of the absence of 
negligence as a matter of law or warrant an affirm¬ 
ative direction for defendant's The rule is that, 
when all the evidence is in, the question whether 
defendant has rebutted the inference or presump¬ 
tion is for the jury,i7 and the case must be submit¬ 
ted to the jury to determine where the preponder- 


Co. V. Cheatham, 74 P.2d 120, 181 
Okl. 402. 

Utah.—^White v. Pinney, 108 P.2d 249, 
99 Utah 484. 

W-Va.—Holley v. Purity Baking” 
Company, 37 S.E.2d 729, 128 W.Va. 
531, 169 A.L.P. 648. 

12. Mo.—Brown v. Consolidated 
Light, etc., Co., 109 S.W. 1032, 
137 Mo.App. 718. 

45 C.J. p 1223 note 54. 
l>efeiLse insufficient at law 

Ordinarily it is for jury to say 
whether inference of negligence 
under res ipsa loquitur doctrine has 
been successfully met, but, if de¬ 
fendant fails to produce substantial 
evidence of use of due care, the 
defense will he held insufficient as 
a matter of law.—Hinds v. Wheadon, 
154 P.2d 720, 67 Cal,App.2d 456. 

13. Cal-—Druzanich v. Criley, 122 
P,2d 53, 19 Cal.2d 439. 

45 C.J. p 1223 note 55. 

14. Cal.—^Druzanich v, Criley, 122 

P.2d 53, 1-9 Cal.2d 439— Corpus 

Jtiris cited in. Ales v. Hyan, 64 P.2d 
409, 417, 8 Cal.2d 82. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 794. 

45 C.J. p 1223 note 56. 

15. Cal.—^Dierman v. Providence 
Hospital, 188 P.2d 12, 31 •Cal.2d 
290. 

le. U.S.—^Matsumoto v. Chicago & 
N. W. By, Co., aC.A.Ill., 168 !F.2d 
496, Wisconsin law, certiorari de¬ 
nied Chicago & N. W. Ry. Co. v. 
Matsumoto, 69 S.Ct. 52, 335 U.S. 

826, 93 L.Ed.-^Atchison, T. & 

S. F. Ry. Co. V. Simmons, C.C.A. 
IST.M., 153 F.2d 206. 

Ark,—Johnson v. Greenfield, 198 S. 

W.2d 403, 210 Ark. 985. 

Cal.—Gish v. Los Angeles Ry. Cor¬ 
poration, 90 P.2d 792, 13 Cal.2d 
670—-Gerber v. Faber, 129 P.2d 
485, 54 CaI.App,2d 674—Young v. 
Gautier, 82 P.2d 959, 28 Cal.App.2d 
4*94 —^Mintzer v, Wilson, 68 P.2d 


370, 21 Cal.App. 2d 85—^Lynch v. 
Market St. Ry. Co., 19 P.2d ‘1009, 
130 Cal.App. 433. 

Ill.—Styburski v. Riverview Park 
Co., IS N.E.2d 92, 298 Ill.App. 

1 . 

Mo.—Turner v. Missouri-Kansas- 
Texas R. Co., 142 S.W.2d 455, 346 
Mo. 28, 129 A.L.R. 829—Evans v- 
Missouri Pac. R. Co., 116 S.W.2d 
8, 342 Mo. 420—^Pandjiris v. Oliver 
Cadillac Co., 98 S.W.2d 969, 339 
Mo. 711—Lober v. Kansas City, 74 
S.W.2d 815—Conduitt v. Trenton 
Gas & Electric Co., 31 -S.W.2d 21, 
326 Mo. 133—Bartlett v. Pontiac 
Realty Co., 31 S.W.2d 279, 224 Mo. 
App. 1234. 

Mont.—Hickman v. First Nat. Bank 
of Great Falls, 117 P.2d 275, 112 
Mont. 398. 

N.J.—Galbraith v. Smith, 1 A.2d 34, 
120 N.J.Law 515. 

N.C.—^Mitchell v. Saunders, 13 S.E. 
2d 242, 219 N.C. 178—Covington v. 
James, 197 S.E. 701, 214 N.C. 71. 
Ohio. — Corpus Juris cited in Weller 
V. Worstall, 1*96 N.B. 637, 640, 129 
Ohio St. 596. 

Okl.— Corpus Juris cited in E. S. 
Billington Lumber Co. v. Cheat¬ 
ham, 74 P.2d 120, 123, 181 Okl. 
402. 

Tenn.— Corpus Juris cited in Oliver 
V. Union Transfer Co., 71 S.W.2d 
478, 480, 17 Tenn.App. 694. 

Tex.—Texas & Pac. Ry. Co. v. Cas- 
saday. Civ.App., 148 S.W.2d 471, 
error dismissed, judgment correct 
— Corpus Juris quoted in Gulf, C. 
& S. F. Ry. Co. V, Dunman, Civ. 
App., 15 S.W.2d 1053, 1055, af¬ 
firmed, Com.App., 127 S.W.2d 116, 
72 A.L.R. 90. 

Wash.—^D’Amico v. Conguista, 167 
P.2d 157, 24 Wash.2d 674. 

Wis.—Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281. 

45 C.J. p 1224 note 64. 

“The rule then is ... a rule 
of evidence. It carries the plaintiff 
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past the hurdle of an instructed ver¬ 
dict, at the close of his evidence or 
all the evidence. It goes with him 
throughout the case. It challenges 
the explanation, for if the jury does 
not accept the explanation the rule 
rises to give the plaintiff a predicate 
for a verdict in his favor, if the 
jury finds the inference sufficient, 
which result he could not claim 
without the rule, unless the evidence 
of the defendant alone compels a 
conclusion in his favor."—Pink v. 
New York Cent. R. Co., Ohio App., 
56 N.E.2d 931, 935, 936. 

17. Cal.—^Escola v. Coca Cola Bot¬ 
tling Co. of Fresno, 150 P.2d 436, 
24 Cal.2d 453—Druzanich v. Criley, 
122 P.2d 53, 19 Cal.2d 439—Miche- 
ner v. Hutton, 265 P. 238, 203 Cal. 
604, 59 A.L.R. 480—Hoffing v. Coca- 
Cola Bottling Co., 197 P.2d 56, 87 
Cal.App.2d 371—^Holt v. Henry, 136 
P.2d 97, 58 Cal.App.2d 168—Young 
V. Gautier, 82 P.2d 959, 28 Cal.App, 
2d 494—Schuerman v. Pacific 
Freight Lines, 80 P.2d 140, 27 OaL 
App.2d 41—Mintzer v. Wilson, 68 
P.2d 370, 21 Cal.App.2d 85—Raymer 
V. Vandenbergh, 51 P.2d 104, 10 
Cal.App.2d 193—^Karsey v. City and 
County of San Francisco, 20 P.2d 
751, 130 Cal.App. 655—Seitzman v. 
Srere Corporation, 3 P.2d 58, 116 
Cal.App. 674—Cookson v. Pitch, 3 
P.2d 27, 116 Cal.App. 644. 

Colo.—Rudolph V. Elder, 96 P.2d 827, 
105 Colo. 105. 

Ga.—Albany Coca-Cola Bottling Co. 
V. Shiver, 20 S.E.2d 181, 67 Ga. 
App. 359—Cole v. Pepsi-Cola Bot¬ 
tling Co., 15 S.E.2d 643, 65 Ga.App. 
204. 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Ill.—Edmonds v. Heil, 77 N.E.2d 863, 
333 Ill.App. 497-—Ro-binson v. Peo¬ 
ples Gas Light & Coke Co., 64 
N.E.2d 656, 327 Ill.App. 412—Rob¬ 
erts V. Economy Cabs, 2 N.E.2d 
128, 286 IlLApp. 4'24. 
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ance of evidence lies, for the weight of the ex¬ 
planation, like the weight of the inference, is for 
the determination of the jury;i^ and it has been 
said broadly that this is true regardless of the 
strength or probative value of defendant's evi- 
dence.2C> 

Other authorities, however, in accordance with 
the view that the presumption is not itself evidence, 
as discussed supra § 220(3) b, hold that, where 
plaintiff relies on the presumption to establish his 
case, the introduction of rebuttal evidence by de¬ 


fendant eliminates the presumption,21 and, in the 
absence of evidence of negligence, leaves no con¬ 
flict for jury decision and makes the case one for 
the court.22 

In any event, the application of the doctrine does 
not affect the general rule, discussed infra § 252, 
that, where the evidence is so clear and convinc¬ 
ing that reasonable minds would not differ in their 
conclusions therefrom, the question of defendant's 
negligence is for the court and not for the jury, 22 
and hence, if defendant's explanation establishes the 


N.J.—Klatt V. Hoboken Bank for; 
Savings, 18 A.2d 602, 126 N.J.Law ! 

06. I 

Okl.—J. C. Penny Co. v. Forrest, 80 
P.2d 640, 183 Okl. 106—E. S. Bil- I 
lington Lumber Co. v. Cheatham, 
74 P.2d 120, 181 Okl. 402. 

Tenn.—Casenburg v. Lewis, 40 S.W. 
2d 1038, 163 Tenn. 163—Johnson v. 
Ely, 205 S.W.2d 759, 30 Tenn.App. 
294. 

Scope of jury inference in situa¬ 
tions of res ipsa loquitur is more 
plenary than in cases requiring proof 
of specific negligence.—Chicago & 
N. W. Ry. Co. V. Green, C.C^A.Minn., 
164 F.2d 55. 

Authority of court to determine issue 
The trial court, in a jury trial, 
in a case which calls for application 
of rule of res ipsa loquitur, is with¬ 
out authority to declare, as a matter 
of law, that inference of negligence 
which jury is permitted to draw has 
been rebutted by an explanation of 
circumstances offered by defendant. 
—Pink V. New York Cent. R. Co., 
56 N.E.2d 456, 144 Ohio St. 1. 

18. U.S.—Hamilton v. Southern Ry. 
Co., aC.A.Va., 162 F.2d 884— 
Sweeting v. Pennsylvania R. Co., 
C.C.A.Pa., 142 F.2d 611—Nashville, 
C. & St. L. Ry. Co. V. York, C.C.A. 
Tenn., 127 F.2d 606—Wallar v. 
Southern Pac. Co., D.C.Cal., 37 F. 
Supp. 475. 

Cal.—Karsey v. City and County of 
San Francisco, 20 P.2d 751, ISO 
Cal.App. 655. 

Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Ill.—Johnson v. Stevens Building 
Catering Co., 55 N.E.2d 550, 323 
Ill.App. 212^—Oakdale Bldg. Cor¬ 
poration V. Smithereen Co., 54 N.E. 
2d 231, 322 Hl.App. 222. 

Md.—^Frenkil v. Johnson, to Use of 
National Retailers Mut. Ins. Co., 

3 A.2d 479, 175 Md. 592. 

Mo.—Pandjiris v. Oliver Cadillac Co., 
98 S.W.2d 969, J39 Mo. 711—Hen- 
neke v. Gasconade Power Co., 152 
S.W.2d 667, 236 Mo.App. 100—Wal¬ 
ters V. Adams Transfer & Storage 
Co., 141 S.W.2d 205, 235 Mo.App. 
713. 

N.J.—Klatt V. Hoboken Bank for 
Savings, 18 A.2d 602, 126 N.J.Law I 


96—Galbraith v. Smith. 1 A.2d 34, 
120 N.J.Law 51.^. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 455, 2S7 N.Y. 
108, 153 A.L.R. 1122. 

N.C.—Mitchell v. Saunders, 13 S.E. 

2d 242, 219 N.C. ITS. 

Ohio.—Fink v. New York Cent. R- 
Co., 56 N.E.2d 456, 144 Ohio St. 
1 . 

Okl.—E. S. Billington Lumber Co. v. 
Cheatham, 74 P.2d 120, 181 Okl. 
402. 

Tex.—Rogers v. Coca Cola Bottling 
Co., Civ.App., 156 S.W.2d 325, error 
refused—Texas & Pac. Ry. Co. v. 
Cassaday, Civ.App.. 14S S.W.2d 471, 
error dismissed, judgment correct 
—Simpson v. Dallas Ry. Sc Ter¬ 
minal Co., Civ.App., 143 S.W. 2d 
416, error dismissed, judgment cor¬ 
rect—Alagood V. Coca Cola Bot¬ 
tling Co.. Civ.App.. 135 S.W.2d 
1056, error dismissed, judgment 
correct. 

Va—Watts V. Richmond, F. & P. R. 

Co., 52 S.E.2d 129, 189 Va 258. 
Judge’s belief immaterial 

The weight to be accorded the 
evidence is for the jury, notwith¬ 
standing, to the comprehension of 
the trial judge, evidence to the con¬ 
trary of the inference of negligence 
under res ipsa loquitur doctrine may 
greatly preponderate.—Gish v. Los 
Angeles Ry. Corporation, 90 P.2d 
793, 13 Cal.2d 570. 

19. U.S.—Atchison, T. & S. P. Ry. 

Co. V. Simmons, C.C-A,N,M., 153 
F.2d 206. 

Cal.—Gish v. Los Angeles Ry. Cor¬ 
poration, 90 P.2d '792, 799, 13 Cal. 
2d 670—Micek v. Weaver-Jackson 
Co., 54 P.2d 768, 12 Cal.App.2d 19. 
Del.—Biddle v. Haldas Bros., 190 A. 

588, 8 W.W.Harr. 210. 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Iowa.— Corpus Juris cited in Barrett 
V. Stoneburg, 29 N,W.2d 420, 422, 
238 Iowa 1068— Corpus Juris quot- : 
ed in Isaacs v. Eastern Iowa Light 
& Power Co-op., 19 N.W.2d 208, 
210, 236 Iowa 402—^Anderson v. Ft. 
Dodge, D. M. & S. R. Co., 226 N.W. 
161, 208 Iowa 369. 

N.C.—Springs v. Doll, 148 S.E. 251, 
197 N.C. 240. 


Ohio.—Fink v. New York Cent. R. 
Co., 56 N.E.2d 456, 144 Ohio St. 1 
—Howard v. Pennsylvania R. Co., 
183 N.E. 663, 43 Ohio App. 96. 

Okl.—Corpns Juris cited, in E. S. 
Billington Lumber Co. v. Cheat¬ 
ham, 74 P.2d 120, 123, ISI Okl. 4 02. 
Tenn.—Casenburg v. Lewis, 40 S.W. 

2d 1038, 163 Tenn. 163. 

Tex.—Corpus Juris cited in Tyreco 
Refining Co. v. Cook, Civ.App., 110 
S.W.2d 219, 222. 

Cause and effect 

It is for the jury to say, in the 
light of all the testimony, and un¬ 
der the instructions of the court, 
whether the relation of cause and ef¬ 
fect did exist, as claimed by the de¬ 
fense, between the accident and the 
alleged exonerating circumstances.— 
Chicago & N. W. Ry. Co. v. Green, 
C.C.A.Minn., 164 F.2d 55—Terminal 
R. Ass’n of St. Louis v. Staengel, C. 
C.A.MO., 122 P.2d 271, 136 A.L.R. 
789, certiorari denied 62 S.Ct. 181, 
314 U.S. 680, 86 L.Ed. 544. 

20. Mo.—Henneke v. Gasconade 
Power Co., 152 S.W.2d 667, 236 Mo. 
App. 100—^Walters v. Adams 
Transfer & Storage Co., 141 SvW. 
2d 205, 235 Mo.App. 713. 

21. U.S.—The Pacific, D.C.Md,, 23 
P.2d 218, modified on other grounds 
Fauntleroy v. Argonaut S. S. Line, 
’27 F.2d <50. 

Ala.—Birmingham Electric Co. v. Da¬ 
vis, 13 So.2d 888. 244 Ala. 338. 

I 22. Ala.—Lawson v. Mobile Electric 
Co., 8<5 So. 257, 204 Ala. 318. 

I 45 C.J. p 1224 note 66. 

23. U.S.—A.tchlson, T. & S. F. By. 
Co. V. Simmons, C.C.A-N.M., 163 F. 
2d 206—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C.A.Mo., 122 
F.2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S, 680, 
86 L.Ed. 544—May Department 
Stores Co. v. Bell, C.C.A.Mo., 61 F. 
2d 830. 

Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A. 700, 128 
Me. 207. 

Okl.— CJorpus Juris cited in Keefer v. 
Public Service Co. of Oklahoma, 90 
P.2d 409, 411, 185 Okl. 94, 

Tenn.—Corpus Juris cited in Oliver 
v. Union Transfer Co., 71 S.W-2d 
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absence of culpable negligence so clearly as to leave 
no substantial conflict in the testimony or issuable 
fact for the jury to pass on,24 or clearly overcomes 
the inference of negligence by evidence which is un- 
disputed^S and uncontradicted by testimony or cir- 
cumstances26 and free from adverse inferences, 
the presumption will be overcome or the inference 
dispelled as a matter of law. In such case the ver¬ 
dict must be against plaintiff ;28 defendant is enti¬ 
tled to an affirmative chargers or directed verdict, 
and if the cause is submitted to the jury without di¬ 
rection a verdict for plaintiff will be set aside.^l 
However, plaintiff is not precluded from offering 
evidence in rebuttal of defendant's evidence, but, on 
the contrary, if a satisfactory explanation is offered 
plaintiff must show its insufficiency or other non- 


applicable features or introduce other evidence to 
sustain the charge if he would prevent the court 
from granting a nonsuit or directing a verdict 
against him.22 Plaintiff is not required, however 
to present evidence to overthrow every explanation 
of the occurrence by defendant which would show 
lack of negligence.23 

§ 220(10). Application of Res Ipsa Loquitur 
Doctrine 

The doctrine of res Ipsa loquitur is of limited scope 
and ordinarily should be applied sparingly and with cau¬ 
tion; since its applicability in any particular case de- 
pends on the facts and circumstances thereof, no general 
rule can be laid down to govern its application. 

The doctrine of res ipsa loquitur, now a familiar 
rule of practice in the trial of negligence cases, 24 


478, 480, 17 Tenn.App. 694—Corpus 
Juris guoted in Nashville Gas & 
Heating- Co. v. Phillips, 69 S."W.2d 
914, 926, 17 Tenn.App. 648. 

Tex.—Gulf, C. & S. P. Hy. Co. v. 
Dunman, Civ.App., 15 S.W-2d 1053, 
affirmed, Com.App., 27 S.W.2d 116, 
72 A.L,.R. 90. 

Vt-—^Humphrey v. Twin State Gas & 
Electric Co., 189 A. 440, 100 Vt. 
414, 56 A.L,R. 1011. 

W.Va.—Corpus Juris quoted in Hun¬ 
ker V. Warner Bros. Theatres, 177 
S.E. 629, 631. 115 W.Va. 641. 

24, U.S.—Matsumoto v. Chicag-o & 
N. W. Ry. Co., C.C.A.I11., 168 F.2d 
496, Wisconsin law, certiorari de¬ 
nied Chicago & N. W. Ry. Co. v. 
Matsumoto, 69 S.Ct. 52, 335 U.S. 

8'26, 93 L.Ed.-Chicago & N. W. 

Ry. Co. V. Green, C.C.A.Minn., 164 
F.2d 55. 

Cal.—^Johnston v. Black Co., 91 P.2d 
921, 33 Cal.App.2d 363. 

Tenn.—Casenburg v. Lewis, 40 S.W. 
'2d 1038, 163 Tenn. 163—Johnson 

V. Ely, 205 S.W.2d 759, 30 Tenn. 
App. 294 — Corpus Juris cited in 
Oliver v. Union Transfer Co,, 71 S. 

W. 2d 478, 480, 17 Tenn.App. 694 
— ^Corpus Juris quoted in Nashville 
Gas & Heating Co. v. Phillips, 69 
S.W.2d 914, 926, 17 Tenn.App. 648. 

Va,—^Watts V. Richmond, F. & P. R- 
Co., 52 S.B.2d 129, 128 Va. 258. 

W.Va.— Corpus Juris quoted in Hun¬ 
ker V. Warner Bros. Theatres, 177 
S.E. 629, 631, 115 W.Va. 641. 

Wis.—^Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281. 
45 C.J. p 1224 note 69. 

‘Tf the defendant offers an ex¬ 
planation of the occurrence which is 
entirely consistent with due care, the 
inference of culpability is dispelled." 
—^Williamson v. Pacific Greyhound 
Lines, 177 P.2d 977, 9'79, 78 Cal.App. 
2d 482, 

Evidence held insufficient 

To take issue from jury. 

N.T.—Dittiger v. Isai Realty Corpo¬ 
ration, 49 N.E.2d 980, 290 N.T. 49'2. 


Tenn.—Johnson v. Ely, 205 S.W.2d 
759, 30 Tenn.App. 294. 

25. Wash.—D’Amico v. Conguista, 
167 P.2d 157, 24 Wash.2d 674— 
Highland v. Wilsonian Inv. Co., 17 
P.2d 631, 171 Wash. 34. 

26- U.S.—^Hamilton v. Southern Ry. 

Co., C.C.A.Va., 16'2 F.2d 884. 

Ala.—Southeastern Greyhound Lines 
v. Callahan, 13 So.2d 660, 244 Ala. 
449. 

Ky.—Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44— 
Black Mountain Corporation v, 
Partin’s Adm’r, 49 S.W.2d 1014, 243 
Ky. 791. 

45 C.J. p 1298 note 95. 

27. Ala.—S. H. Kress &. Co. v. Bar- 
ratt, 147 So. 386, 226 Ala. 455— 
Langley Bus Co. v. Messer, 133 So. 
287. 222 Ala. 633. 

28. Cal.—Allbritton v. Interstate 
Transit Lines, 87 P.2d 704, 31 Cal. 
App.2d 149. 

28. Ala.—S. H. Kress & Co. v. Bar- 
ratt, 147 So. 386, 2'26 Ala. 455. 

30. U.S.—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C.A.Mo., 122 F. 
2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544—May Department 
Stores Co. v. Bell, C.C.A.M 0 ., 61 F. 
2d 830. 

Ky.—Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 

A very impressive showing is re¬ 
quired to warrant the directing of a 
verdict.—Highland Golf Club of Iowa 
Falls, Iowa, v. Sinclair Refining Co., 
D.C.Iowa, 59 P.Supp. 911. 

Test 

In determining whether the evi¬ 
dence in a res ipsa loquitur case 
compels a directed verdict for de¬ 
fendant, the inquiry is whether all 
the evidence is so conclusive as to 
lack of negligence by defendant that 
a verdict should have been directed, 
and, if so, the evidence must furnish 
an explanation of the occurrence 


which is so compelling that no ver¬ 
dict to the contrary should be al¬ 
lowed to stand.—Terminal R. Ass'n 
of St. Louis v. Staengel, C.C.A.Mo., 
122 P.2d '271, 136 A.L.R. 789, certio¬ 
rari denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544. 

31, Tenn.—^Corpus Juris quoted In 

Nashville Gas & Heating Co. v, 
Phillips, 69 S.W.2d 914, 926, 17 
Tenn.App. 648. 

W.Va.—Corpus Juris quoted in Hun¬ 
ker V. Warner Bros. Theatres, 177 
S.E. 629, 631, 115 W.Va. 641. 

45 C.J. p 1224 note 70. 

32. Ariz.—^Pickwick Stages Corpora¬ 
tion V. Messinger, 36 P.2d 168, 44 
Ariz. 174. 

Ind.— Corpus Juris cited in Wass v. 

Suter, App., 84 N.E.2d 734, 741. 

Ky.—Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 

N.T.—Melia v. Southern Boulevard 
R. Co., '286 N.T.S. 601, 159 Misc. 
293. 

Tenn.— Corpus Juris quoted In Nash¬ 
ville Gas & Heating Co. v. Phillips, 
69 S.W.2d 914, 926, 17 Tenn.App. 

I 648. 

45 C.J. p 1225 note 71. 

33. U.S.—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C.A.Mo., 122 F. 
2d '271, 136 A.L.R, 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544. 

34, Tex.^—Corpus Juris quoted la 
Wichita Falls Traction Co. v. Elli¬ 
ott, 81 S.W.2d-659, 663, 125 Tex. 
248, cause reheard for fundamental 
error, Civ.App., 85 S.W.2d 1093— 
Corpus Juris cited in Edwards v. 
Hawkins, Civ.App., 7'7 S.W.2d 1098, 
1100. 

Wash.— Corpus Juris quoted at 

length In Morner v. Union Pac. B. 
Co., 196 P.'2d 744, 7'50— Corpus Juris 
quoted at length in Pacific Coast 
R. Co. V. American Mail Line, 172 
R2d 226, 231, 25 Wash.2d 809. 

46 C.J. p 1200 note 95. 
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which is frequently recognized and applied without 
specifically naming it,^^ is not a rigid^® or arbi¬ 
trary^^ formula, but a rule that adjusts itself to 
circumstances.^* However, since, as discussed su¬ 
pra § 220(8), it is not the naked injury but the 
manner and attending circumstances of the acci¬ 
dent that justify the application of the doctrine in 
an action for the negligent breach of an ordinary 
duty, it follows, as a matter of course, that the ap¬ 
plicability of the doctrine must depend on the pe¬ 


culiar facts and circumstances of each individual 
case,3£* and consequently that no rule of general ap¬ 
plication can be laid down*^® or exact classification 
made^^ as to when it may or may not be properly 
applied. Furthermore, while the application of the 
doctrine is considered to be in the aid of the fair 
administration of justice, and not unjust to de¬ 
fendant,^- it has been held that the doctrine is of 
limited and restricted scopc*^* ordinarily to be ap¬ 
plied sparingly"^** and, according to the judicial deci- 


35. Fla.—Grov’es v. Florida Coca- 
Cola Bottling Co., 40 So.2d 128, 775. 

Kan.—Stroud v. Sinclair Refining Co., 
58 P.2d 77, 144 Kan. 74, motion 
granted 64 P.2d 1256, 145 Kan. 215. 
Ky.—Illinois Cent. R. Co. v. Prick, 
76 S.W.2d 13, 256 Ky, 317. 

N.Y.—Peterson v. State, 2 N.T.S.2d 
921. 

Pa.—Vescio v. Pennsylv’ania Electric 
Co., 9 A.2d 54 6, 336 Pa. 502. 

Tex.— Corpus Juris quoted in Wichi¬ 
ta Falls Traction Co. v. Elliott, 81 
S.W.2d 659, 663, 125 Tex. 248, cause 
reheard for fundamental error, Civ. 
App., 85 S.W.2d 1093. 

45C.J. p 1200 note 96. 

36. Kan.— Corpus Juris cited in 

Waddell v. Woods, 148 P.2d 1017, 
1019, 168 Kan. 469, 152 A.L.R. 

629, 

Ohio.—McLaughlin v. Pittsburg, etc,, 

R. Co., 21 Ohio N.P.,N.S., 37. 

Vt.—Joly v. Jones, 55 A.2d 181, 115 

Vt. 174. 

Wash.— Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 750— Corpus Juris quoted in 
Pacific Coast R. Co. v. American 
Mail Line. 172 P.2d 226. 231, 25 
Wash.2d 809. 

37. Del.—Slack v. Premier-Pabst 

Corporation, 5 A. 2d 516, 1 Terry 97. 

Kan.-r-Corpus Juris cited in Waddell 
V. Woods, 14S P.2d 1017, 1019, 158 
Kan. 469, 152 A.L.R. 629. 

Md,—Goldman, etc., Bottling Co. v. 

Sindell, 117 A. 866, 140 Md. 488. 
N.Y.- -leorge Poltis, Inc., v. City of 
New York, 38 N.E.2d 455, 287 N.Y. 
108, 153 A.L.R, 1122—Dittiger v. 
Isal Realty Corporation, 35 N.Y.S. 
2d 311, '264 App.Div. 279, reversed 
on other grounds 49 N.E.2d 980, 
290 N.Y. 492. 

Tex.— ‘Corpus Juris quoted in Wichita 
Palls Traction Co. v. Elliott, 81 

S. W.2d 659, 663, 125 Tex. 248, cause 
reheard for fundamental error, 
Civ.App., 85 S.W.2d 1093. 

Vt.—Joly V. Jones, &5 A-2d 181, 115 
Vt. 174. 

Wash.— Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 750— Corpus Juris quoted in 
Pacific Coast R. Co. v, American 
Mail Line, 172 P.2d *226, 231, 25 
Wash.2d 809. 

38. Mo.—Myers v. Independence, 189 
S.W. 816. 


Tex.— Corpus Juris quoted in Wichi¬ 
ta Falls Traction Co. v, Elliott, 
81 S.W.2d 659. 663. 125 Tex. 248. 
cause reheard for fundamental er¬ 
ror, Civ.App., 85 S.W.2d 1093. 

Vt.—Joly V. Jones, 55 A.2d ISl, 115 
Vt. 174. 

Wash.— Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P- 
2d 744, 750— Corpus Juris quoted in 
Pacific Coast R. Co. v. American 
Mail Line, 172 P.2d 226, 231, 25 
Wash.2d 809. 

39. Cal.—Doke v. Pacific Crane & 
Rigging, 182 P.2d 284, SO CalApp. 
2d 601—^Johnson v. Ostrom, 16 P. 
2d 794, 128 Cal.App. 38. 

Del.— Corpus Juris cited in Starr v. 
Starr, 170 A. 924, 925, 5 W.W.Harr. 
556. 

Kan.— Corpus Juris cited in Waddell 
V. Woods, 148 P.2d 1016, 1019, 158 
Kan. 469, 152 A.L.R. 629. 

La.—Dunaway v. Maroun, App., 178 
So. 710. 

Md.—Potts V. Armour & Co., 39 A.2d 
5J2, 183 Md. 483. 

Minn.—Peterson v. Minnesota Pow¬ 
er & Light Co., 291 *N.W. 705, 207 
Minn. 3S7. 

Mo. — Corpus Juris cited in Charlton 
V. Lovelace, 173 S.W.2d 13, 17, 351 
Mo. 364—^Xoce v. St. Louis-San 
Francisco Ry. Co., 85 S.W,2d 637, 
337 Mo. 689. 

Tex.— Corpus Juris quoted in Wichi- 
ita Falls Traction Co. v. Elliott, 
81 S.W.2d 659, 663, 125 Tex. 248, 
cause reheard for fundamental er¬ 
ror, Civ.App., 85 S.W.2d 1093— Cor¬ 
pus Juris cited in Texas N. O. R. 
Co. V. Schreiber, Civ.App,, 104 S.W. 
2d 929, 931. 

Wash.— Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 750—Carbery v. Fidelity Sav. 
& Loan Ass’n, 201 P.2d 726— Cor- 
ims Juris quoted In Pacific Coast 
R. Co. V. American Mail Line, 172 
P.2d 226, 231, 25 Wash.2d 809. 

45 C.J. p 1200 note 2. 

40. Del.— Corpus Juris cited in Starr 
V. Starr, 170 A. 924, 925, 5 W.W. 
Harr. 556. 

45 C.J. p 1200 note 3. 

41. Del,— Corpus Juris cited in 
Starr v. Starr, 170 A. 924, 925, 5 W. 
WJHarr. &56. 

Wash.—Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P. 
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2d 744, 750—Corpus Juris quoted In 
Pacific Coast R. Co. v. American 
Mail Line. 172 P.2d 226. ’231, 25 
Wash.2d 800. 

45 C.J. p 1200 note 4. 

42. U.S.—Corpus Juris cited in 
Holloway v. Skelly Oil Co., D.C. 
Mo., 68 F.Supp. 129, 130. 

Del.—Corpus Juris cited iu Starr v. 
Starr, 170 A. 924, 925, 5 W.W.Harr. 
556. 

W.Va.—Wright v, Valan, 43 S.E.2d 
364. 

45 C.J. p 1200 note 5. 

43. U.S.—Corpus Juris cited in 
Holloway v. Skelly Oil Co., D.C. 
Mo., 68 F.Supp. 129, 130—Mails v. 
Kansas City Public Service Co., 
D.C.Mo., 51 F.Supp. 562. 

Ariz.—Phen v. All American Bus 
'Lines, 110 P.2d ‘227, 56 Ariz. 567. 
Del.—Slack v. Premier-Pabst Corpo¬ 
ration, 5 A.2d 616, 1 Terry 97— 
Thompp.-n v. Codes, 180 A. 522, 
7 W.W.Harr. 83—Corpus Juris cit¬ 
ed in Starr v. Starr, 170 A. 924, 
925, 5 W.W.Harr. 556. 

La.—Boudreaux v. Louisiana Power 
& Light Co., 135 So. 90, 16 La.App. 
664. 

Miss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. 514. 
Tex.—Corpus Juris quoted in Caroth- 
ers V. Olshan, Civ.App., 198 S.W.2d 
941, 943, refused no reversible er¬ 
ror. 

Wash.—Corpus Jutds quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 7’50—Carbery v. Fidelity Sav. 
& Loan Ass’n, 201 P.2d 726—Cor¬ 
pus Juris quoted in Pacific Coast R. 
Co. v. American Mail Line, 172 P. 
2d ‘226, 231, 25 Wash.2d 809. 

45 C.J. p 1200 note 6. 

44. U.S.—Corpus Juris cited in 

Holloway v. Skelly Oil Co., D.C. 
Mo., 68 F.Supp. 129, 130. 

Del.—Corpus Juris cited in Starr v. 
Starr, 170 A. 924, 925, 5 W.W.Harr. 
556. 

S.D.—Corpus Juris cited In Barger 
V. Chelpon, 243 N.W. 97, 100, 60 
S.D. 66. 

Tex.—Corpus Juris quoted in Caroth- 
ers V. Olshan, Civ.App., 198 S.W. 
2d 941, 943, refused no reversible 
error. 

Wash.—^Morner v. Union Pac. R. Co., 
196 P.2d 744—Wellons v. Wiley, 
166 P.2d 852, 24 Wash.2d 643—. 
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sions on the question, with caution^^ in peculiar and 
exceptional cases,and only where the facts and 
demands of justice make the application essential.'^'^ 
In this connection it has been noted that it is often 
difficult to determine when the doctrine may be in- 
voked,^^ particularly since the cases are not in 
full accord on the questions arising out of its ap- 
plication.^3 Ordinarily, aside from the particular 
qualifications or extensions of the doctrine of res 
ipsa loquitur sometimes recognized in actions in¬ 
volving persons and property in special or peculiar 
relationships or circumstances, it is not the kind 
or character of an instrument of injury that brings 
the rule into operation,and the doctrine is not 
confined to injuries caused by the failure of me¬ 
chanical appliances or machines nor is it re¬ 
stricted to any particular class of tort^^ or to a par¬ 
ticular activity.ss Although it has been held that 
the rule does not apply to a case of complicated 
machinery,54 other authorities hold that the fact 
that the machinery or appliances involved are of a 
complicated character does not exclude the appli¬ 
cation of the doctrine,55 but, on the contrary, that 
the very fact that an instrumentality doing damage 
is peculiarly and inherently dangerous affords a 


common and proper consideration for the applica¬ 
tion of the doctrine,56 and the tendency of the 
courts will be to apply the doctrine more liberally 
in cases of injury by a dangerous agency.57 

§ 220(11). - As Affected by Pleadings 

There is a conflict of authority as to the effect of 
pleading specific acts of negligence on the availability of 
the doctrine of res ipsa loquitur; some authorities hold 
that pleading specific acts bars recourse to the doctrine, 
while others hold that it does not have such effect, at 
least if the pleading also contains general allegations of 
negligence. 

In conformity with the view, discussed supra § 
220(5), that the application of the doctrine of res 
ipsa loquitur proceeds on the theory that, under the 
special circumstances which invoke its operation, 
plaintiff is unable to specify the particular act of 
negligence which caused the injury, or that defend¬ 
ant is in a better position to do so, the authorities 
are practically uniform, at least in those jurisdic¬ 
tions where general allegations of negligence are 
deemed sufficient, that, where the allegation of neg¬ 
ligence is general only and is unaccompanied by spe¬ 
cific averments which go to the breach of the duty 
relied on, plaintiff is entitled to invoke the presump- 


Mahlum V. Seattle School Dist. No. 
1, 149 P.2d 918, 21 Wash.2d 89. 

45 C.J. p 1200 note 7, 

45. U.S.— Corpns Jtiris cited In 
Holloway v. Skelly Oil Co., D.C- 
Mo., 68 P.Supp. 129, 130. 

I>ei.—Slack v, Premier-Pabst Corpo¬ 
ration, 5 A.2d 516, 1 Terry 97— 
Thompson v. Codes, 180 A. 522, 7 
W.W.Hair. 83—Corpus Juris cited 
tn Starr v. Starr, 170 A. 924, 925, ‘5 
W.W.Harr. 556. 

Qa.—White v. Executive Committee 
of Baptist Convention, 16 S.E.2d 
605, 6'5 Ga.App. 840. 

Kan.—Corpxis Juris cited in Waddell 
V. Woods, 148 JP.2d 1016, 1019, 158 
Kan. 469, 153 A.L.B. 629. 

Miss.—Sanders v. Smith, 27 So.2d 
889. 200 Miss. 551—J. O. Penney 
Co. V. Evans, 160 So. 779, 172 Miss. 
900. 

Tex.—Corpus Juris q.uoted in Caroth- 
ers V, Olshan, Civ.App., 198 S.W. 
2d 941, 943, refused no reversible 
error. 

46 C.J. p 1'200 note 8. 

4^ XJ.S.—Sierocinskl v. E. I. Du 
Pont De Nemours & Co., O.C.A.Pa., 
118 F.2d 531—Corpus Juris cited in 
Holloway v. Skelly Oil Co., E.C.Mo., 
68 F.Supp. 129, 130. 

Del.—Thompson v. Codes, 180 A. 622, 
7 W.W.Harr. 83—Corpus Juris cit¬ 
ed in Starr v. Starr, 170 A. 924, 
925, 5 W.W.Harr. 556. 

S.D.-M3orpus Juris cited in Bargrer v. 
Ohelpon. 243 N.W. 97, 100, 60 S.D. 
66 . 


Tex.—Corpus Juris quoted in Caroth- 
ers V. Olshan, CivA.pp., 198 S.W.2d 
941, 943, refused no reversible er¬ 
ror. 

W^ash.—Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 750—Anderson v. McCarthy 

Dry Goods Co., 95 P. 325, 49 Wash. 
398, 126 Ajn.S.R. 870, 16 L.R.A.,N. 
S.. 931. 

47. XJ.S.—Corpus Juris cited in 
Holloway v. Skelly Oil Co., D.C. 
Mo., 68 F.Supp. 129, 130. 

Del.—Slack v. Premier-Pabst Corpo¬ 
ration, 5 A.2d 516, 1 Terry 97— 
Thompson v. Codes, 180 A. 522, 7 
W.W.Harr. 83 —Corpus Juris cited 
in Starr v. Starr, 1'70 A. 9'24, 925, 
5 W.W.Harr. 556. 

Md.—^Potts V. Armour & Co., 39 A. 
2d 552, 183 Md. 483. 

Mo.—Corpns Jtiris cited in Hendricks 
V. Weaver, 183 S.W.2d 74, 77. 

Mo.—Meade v. Missouri Water & 
Steam Supply Co., SOO S.W. 615, 
318 Mo. 350. 

Tex.—Corpus Juris quoted in Caroth- 
ers v. Olshan, Civ.App., 198 S.W.2d 
941, 943, refused no reversible er¬ 
ror—Corpus Juris cited in Alley v. 
Texas Electric Service Co., Civ. 
App., 134 S.W.2d 762, 770. 

Wash.—Corpus Juris quoted in Mor- 
ner v. Union Pac. R. Co., 196 P.2d 
744, 750—Corpus Juris quoted in 
Pacific Coast R. Co. v. American 
Mail Line, 172 P.2d 226, 231, 25 
Wash.2d 809—Wellons v. Wiley, 
166 P.2d 85‘2, 24 Wash.2d 643— 
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Mahlum v. Seattle School Dist. No. 
1, 149 P.2d 918, 21 Wash.2d 89. 
45C.J. p 1200 note 10. 

48. Vt.—Houston v. Brush, '29 A, 
380, 66 Vt. 331. 

49. Cal.—Judson v. Giant Powder 
Co., 40 P. 1020, 107 Cal. 649, 48 
Am.S.R. 146, 29 L.R.A. 718. 

45 C.J. p 1201 note 12. 

50. Minn.—Mathews v. Chicago, etc., 
R. Co., 202 N.W. 896, 162 Minn. 313. 

51. N.C.—^Ridge v. Norfolk Southern 

R. Co., 83 S.E. 762, 167 N.C. 510, 
L.R.A.1917E 215—Fitzgerald v. 

Southern R. Co., 54 S.E. 391, 141 N 

C. 530, 6 L.R.A.,N.S., 337, 

52. U.S.—Hamilton v. Southern Ry. 
Co., C.C.A.Ya., 162 F.2d 884—Mails 
V. Kansas City Public Service Co., 

D. C.Mo., 51 F.Supp. 562. 

Va.—Anderson v. Sisson, 196 S-E. 
688, 170 Va. 178. 

53. Va.—Danville Community Hos¬ 
pital v. Thompson, 43 S.E*2d S82, 
186 Va. 746, 173 A.L.R. 625. 

54. Mo.—Beebe v. St. Louis Transit 
Co., 103 S.W. 1019, 206 Mo. 419, 12 
L.R.A.,N,S.. 760. 

55. Colo.—Colorado Springs, etc., R 
Co. V. Reese, 169 P. 572, 69 Colo. 1. 

56. Minn.—Gould v. Winona Gas Co., 
Ill N.W. 254, 100 Minn. 258, 10 L. 
R.A-,N.S., 889. 

57. Wash.—^Pacific Coast R. Co. v. 
American Mail Line, 172 P.'2d 226, 
'25 Wash.2d 809. 



65 C.J.S. 


NEGLIGENCE 


§ 220(11) 


tion of negligence arising under the rule of res ipsa 
loqiiitur.^s There is, however, considerable conflict 
in the authorities as to the effect of plaintiff’s plead¬ 
ing specific acts of negligence as the cause of in¬ 
jury on his right to rely on or invoke the doctrine 
under consideration,some authorities holding that 
the applicability of the doctrine depends, to some 
extent at least, on the pleadings,^^ while other au¬ 
thorities assert that the pleadings do not limit the 


employment of the doctrine to any extent.^^ 

Some authorities hold that, where plaintiff, instead 
of relying on a general allegation of negligence, 
sets out specifically the negligent acts or omissions 
complained of, the doctrine of res ipsa loquitur can¬ 
not be applied, even though the case was a proper 
one for the application of the doctrine under a gen¬ 
eral allegation of negligence only.^^ Other cases, 
however, in which it does not appear whether or not 


58. U.S.—San Diego Gas & Elec. Co. 
V. U. S., C.A.Cal.. 173 F.2d 92. 

Cal.—Roselip v. Raisch, 166 P.2d 
340. 73 Cal.App.2d 125. 

Ill.—Krueger v. Richardson, 61 N.E. 
2d 399, 326 Ill.App. 205. 

Iowa.—Olson v. Cushman, 276 N-W. 
777, 224 Iowa 974, 

La.—Corpus Juris quoted in Horrell 
V. Gulf & Valley Cotton Oil Co„ 
App.. 131 So. 709, 714. 

Mo.—Jarboe v. Kansas City Public 
Service Co.. 220 S.W.2d 27. 

Mont.—Corpus Juris cited in Von- 
ault V. O’Rourke, 33 P.2d 635, 539, 
97 Mont. 92, 

Ohio.—Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App. 241. 

45 C.J. p 1225 note 79. 

Sufficiency of general allegation of 
negligence see supra § 187. 

59. Cal.—Leet v. Union Pac. R. Co., 
155 P.2d 42. 25 Cal.2d 605, 158 
A.L.R. 1008, certiorari denied 65 S. 
Ct. 1403, two cases, 325 U.S. 866, 
89 L.Ed. 1986. 

La.—Corpus Juris quoted in Horrell 
V. Gulf & Valley Cotton Oil Co., 
App., 131 So. 709, 714. 

45 C.J. p 1225 note 80- 

60. Fla.—American Dist. Electric 
Protective Co. v. Seaboard Air Line 
Ry. Co., 177 So. 294, 129 Fla. 61S. 

Ill.—Kylavos v. Polichrones, 45 K-E. 
2d 99, 316 Ill.App. 444. 

61. Ark.—Johnson v. Greenfield, 198 
S.W.2d 403, 210 Ark. 985. 

62. U.S.—Skelly Oil Co. v. Holloway, 
C.A.MO., 171 F.2d 670—Mitchell v. 
Swift & Co., C.C.A.Tex., 151 P.2d 
770—May Department Stores Co. v. 
Bell, C.C.A.Mo., 61 F.2d 830—Shoe¬ 
maker V. Mountain States Tele¬ 
phone & Telegraph Co., D.C.Idaho, 
17 F.Supp. 591. 

Ala.—Corpus Juris cited in Alabama 
Power Co. v. Maddox, 151 So. 675, 
676, 227 Ala. 628. 

B.C.—Ross V. Pennsylvania R. Co., 
Mun.App., 55 A.2d 346. 

Fla.—^American Dist. Electric Pro¬ 
tective Co. V. Seaboard Air Line 
Ry. Go., 177 So. '294, 129 Pla. 518. 

Ill.—Krueger v, Richardson, 61 IST.E. 
2d 399, 326 Ill.App. 206. 

Iowa.—Gookin v, Guy W. Baker & 
Son, 276 N.W. 418, 224 Iowa 967— 
Corpus Juris cited > in Luther v. 
Jones, 261 N.W, 817, 819, 220 Iowa 
95—Bauer t. Reavell, 260 N.W. 39» 


219 Iowa 1212—Sutcliffe v. Fort 
Dodge Gas & Electric Co., 257 N. 
W. 406. 218 Iowa 1386—Harvey v. 
Borg, '257 N.W. 190, 21S Iowa i328 
—Rauch V. Des Moines Electric 
Co., 218 N.W. 340, 206 Iowa 309— 
Whitmore v. Herrick, 218 N.W. 334, 
205 Iowa 621. 

La.—Coffee v. Ouachita River Lum¬ 
ber Co., App., 191 So. 561—Jones 
V. Southern Kraft Corporation, 
App.. 160 So. 147. 

Mo.—Stubblefield v. Federal Reserve 
Bank of St. Louis, 204 S.W.2d 718, 
356 Mo. 1018—Sanders v. City of 
Carthage, 51 S.W.2d 529, 330 Mo. 
844—Duggan v. St. Louis Public 
Service Co., App., 56 S.W.2d 626— 
Yarnell v. Missouri Utilities Co., 
App., 23 S.W.2d 225—Faubion v. 
Kansas City Public Service Co., 
App., 22 S.W.2d 897. 

Mont.— Corpus Juris quoted in Von- 
ault V. O’Rourke, 33 P.2d 535, 539, 
97 Mont. 92. 

Neb.—Corpus Juris cited in Misch- 
nick V. lowa-Nebraska Light & 
Power Co., 251 N.W. 258, 259. 125 
Neb. 598. 

Nev.— Corpus Juris cited in Austin 
V. Dilday, 36 P.2d 359, 55 Nev. 357. 
Okl.— Corpus Juris cited in Bowring 
V. Denco Bus Lines, 162 P.2d 525, 
528, 196 Okl. 1. 

45 C.J. p 1225 note 83. 

Proof of specific negligence alleged 
as essential to recovery generally 
see supra § 201. 

The principal difference between a 
“res ipsa loquitur” case and a “spe¬ 
cific negligence” case is that in the 
former the ultimate fact of some 
kind of negligence is inferred with¬ 
out any evidential facts except the 
unusual occurrence itself, while in 
the latter there must be evidential 
facts sufficient to show some negli¬ 
gent acts or omissions which -were 
the proximate cause of the occur¬ 
rence.—Harke v. Haase, 75 S.W.2d 
1001, 335 Mo. 1104. 

Specific defect due to general negli¬ 
gence 

Rule that plaintiff charging specific 
negligence may not have benefit of 
res ipsa loquitur maxim does not 
apply where plaintiff charges that 
existence of specific defect pointed 
out was due to negligence of defend¬ 
ant generally.—May Department 
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Stores Co. v. Bell, C.C-A.Mo., 61 F.2d 
S3Q. 

Bill of particulars 

Plaintiffs did not abandon res ipsa 
loquitur doctrine by furnishing bill 
of particulars of defendant’s negli¬ 
gence, in accordance with demand.— 
Rapp V. Butler-Newark Bus Line, 138 
A, 377, 103 N.J.Law 612, affirmed 
140 A. 921. 104 N.J.Law 444. 

Xu California 

(1) Some cases support the mle 
stated in the text.—Damgaard v. 
Oakland High School Dist., '298 P. 
983, 212 Cal. 316—Marovich v. Cen¬ 
tral California Traction Co., 216 P- 
595, 191 Cal. 295—Connor v. Atchi¬ 
son, T. & S. F. Ry. Co., 207 P. 378, 
189 Cal. 1, 22 A.L.R. 1462—Pellegrino 
V. Los Angeles Transit Lines, 179 
P.2d 39, 79 CaI.App.2d 40—^Davidson 
V. American Liquid Gas Corporation, 
89 P.2d 1103, 32 Cal.App.2d 3S2— 
Smith V. McClary, 82 P.‘2d 712, 28 
Cal-App.2d 468—^Wills v. Price, 79 
P.2d 406, 26 Cal.App.2d 338—Hall v. 
San Joaquin Light & Power Cor¬ 
poration, 43 P.2d 856, 5 Cal.App.2d 
755—Klenzendorf v. Shasta Unibn 
High School Dist, 40 P.2d 878, 4 Cal. 
App. 2d 164—Porter v. Rasmussen, 15 
P.2d 888, 127 Cal.App. 405—Queirolo 
V. Pacific Gas & Electric Co., 300 P- 
487, 114 Cal.App. 610—Jianou v. Pick¬ 
wick Stages System, 296 P. 108, 111 
Cal.App. 754—Ingiedue v. Davidson, 
283 P. 837, 102 Cal.App. 697—Burke V. 
Dillingham, 258 P. 6'27, 84 Cal.App. 
736—Harker v. Southern Cal. Edi¬ 
son Co., 256 P. 848, 83 Cal.App. 204— 
Homey v. Dillingham, 253 P. 970, 81 
Cal-App. 443. 

(2) This is especially so where 
there are specific allegations of neg¬ 
ligence and proof thereof.—Matthews 
V- Southern Pac. Co., 59 P.2d 220, 15 
CaLApp.2d 36. 

(3) On the other hand, there are 
cases which hold that an allegation 
of specific acts of negligence, even 
though unaccompanied by general al¬ 
legations of negligence, does not bar 
application of the doctrine.—Phil¬ 
lips V. Southern California Edison 
Co., 72 P,2d 769, 23 Cal.App.2d 22-2— 
Mintzer v. Wilson, 68 P.2d 370, 21, 
Cal.App.2d 85—^Atkinson v. United 
Railroads of San Francisco, 234 P. 
863, 71 CaLApp. 82. 



§ 220(11) 


NEGLIGENCE 


there were g^eneral allegations of negligence, have 
held that the allegation of specific acts of negligence 
does not preclude the application of the doctrine,®^ 
and it has been held the doctrine is applicable even 
where there is no allegation of general negligence 
whatsoever and only specific negligence is alleged.®^ 

Where general as well as specific negligence is 
pleaded, a split authority likewise occurs. Thus, 
some authorities hold that a plaintiff who alleges 
negligence generally and also avers specific acts 
which go to the breach of duty relied on cannot, of 
course, invoke the doctrine, even though the pre¬ 
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sumption could have been availed of under the gen¬ 
eral allegations if unaccompanied by the special 
averments.®^ However, according to other authori¬ 
ties, where the circumstances under which an injury 
occurs are such as to raise a presumption of neg¬ 
ligence on the part of defendant under the doctrine 
of res ipsa loquitur, and these facts are sufficiently 
set forth in general terms in the declaration or com¬ 
plaint, the fact that the charge also avers specific 
omissions of duty as the source of the injury does 
not deprive plaintiff of the benefit of the doctrine^e 
if such negligent acts are the ones which the legal 


<4) Tlie latter rule, however, is 
subject to the Qualification that the 
doctrine is available in such cases 
only in support of the acts specifical¬ 
ly pleaded, and cannot be invoked in 
support of any other acts of negli- 
irence.—Phillips v. Southern Cali¬ 
fornia Edison Co., supra—Atkinson 
V. United Ry. Co., supra. 

63. Ariz,—Tenney v. Enkeball, 15S 
P.2d 619, 62 Ariz, 416—Pickwick 
Stages Corporation Messinger, 
36 P.2d 168. 44 Ariz. 174. 

Ark,—Johnson v. Greenfield, 198 S. 

W,2d 403, 210 Ark. 985. 

Cal.—^Soto V, Spring Valley Water 
Co., 178 P. 305, 39 Cal.App. 187— 
Lippert v. Pacific Sugar Corp., 164 
P. 810, 33 Cal.App. 198. 

Conn.—Briganti v. Connecticut Co., 
175 A. 679, 119 Conn, 316—Firszt 
V. Capitol Park Realty Co., 120 A. 
300, 98 Conn, 627, 29 A.L.R. 17. 
La.—Gerald v. Standard Oil Co. of 
Louisiana, App., 10 So.2d 409, re¬ 
versed on other grounds 16 So.2d 
233, 264 La 690—Levy v. Indemni¬ 
ty Ins. Co. of jSTorth America App., 
8 So.2d 774. 

K.J.—Rapp V. Butler-Newark Bus 
Line, 138 A. 377. 103 N.J.Law 509, 
affirmed 140 A. 921, 104 N.J.Law 
444—Markowitz v. Liebert & Obert, 
43 A2d 794, 123 K.J.Misc. 281. 

Okl.—J. C. Penny Co. v. Forrest, 80 
P.2d 640, 183 Okl. 106. 

Vt.—Blaisdell v. Blake, 11 A.2d 216, 
111 Vt. 123—Humphrey v. Twin 
State Gas & Electric Co., 139 A. 
440, 100 Vt. 414, 56 A.L.R. 1011— 
Stewart v. Barre & M. Power & 
Traction Co., Ill A, 626, 94 Vt 
526. 

Wash.—Morner v. Union Pac. R. Co.. 
196 P.2d 744—^D’Amico v. Congruis- 
ta, 167 P.2d 157, 24 Wash.2d 674— 
Mahlum v. Seattle School Dist. No. 
1, 149 P.2d 918, 21 Wash.2d 89— 
Case V. Peterson, 136 P-2d 192, 17 
Wash.2d 523—^Highland v. Wilsoni¬ 
an Inv. Co.. 17 P.2d 631, 171 Wash. 
34. 

45 C.J. P 1227 note 88. 

ZxL Ohio 

(1) Some cases support the rule 
stated in the text.—Fink v. New 
rork Cent R. Co., 66 N.E.2d 456; 144 


Ohio St. 1—Benjamin v. Sears, Roe¬ 
buck & Co., 23 N,E.2d 447, 62 Ohio 
App. 83—Weller v. Worstall, 197 N. 
E. 410, 50 Ohio App. 11, affirmed 196 
N.E. 637, 129 Ohio St 596—Union 
Gas & Electric Co. v. Waldsmith, 166 
N.E. 588, 31 Ohio App. 118. 

(2) Other cases, however, hold 
that, where plaintiff in his petition 
does not rely on the rule of res ipsa 
loquitur and charges defendant with 
specific negligence, the doctrine is 
inapplicable.—Shadwick v. Hills, 69 
N.E.2d 197, 79 Ohio App. 143—Welch 
V. Roman & Sons Co., 44 N.E.2d 726, 
70 Ohio App. 516. 

(3) This is especially true where 
evidence is introduced tending to 
support such allegations.—^Kalten- 
bach V. Cleveland, Columbus & Cin¬ 
cinnati Highway, 80 N.E.2d 640, 82 
Ohio App. 10. 

In Texas 

(1) The rule laid down in recent 
cases by the higher courts is that al¬ 
legation of specific acts of negligence 
does not preclude resort to the doc¬ 
trine of res ipsa loquitur, provided 
plaintiff’s pleadings are such as to 
advise his adversary that the rule 
may be invoked.—^Honea v. Coca Cola 
Bottling Co., 183 S.W,2d 968, 143 
Tex. 272, 16-0 A.L.R. 1445—Rankin v. 
Nash-Texas Co., 105 S.W.2d 195, 129 
Tex. 396—^Wichita Palls Traction Co. 
V. Elliott, 81 S.W.2d 659, 125 Tex. 
248, cause reheard for fundamental 
error. Civ.App., 85 S.W.2d 1093. 

(2) However, earlier decisions of 
the higher as well as lower courts, 
and even recent decisions of some 
lower courts, are to the effect that 
pleading specific acts of negligence 
bars plaintiff from invoking the doc¬ 
trine of res ipsa loquitur.—Stokes 
V. Burlington-Rock Island R. Co., 
Civ.App., 165 S.W.2d 229, error re¬ 
fused—^National Union Fire Ins. Co. 
v. Wallace, Civ.App., 118 S.W.2d '609 
—Johnson v. Texas & Pac. Ry. Co., 
Civ.App., 117 S.W.2d 864, error dis¬ 
missed—Texas «& N. O. R. Co. v. 
Beard, Civ.App., 91 S.W.2d 1080, er¬ 
ror refused—^Hawthorne v. Texas & 
N. O. R. R., Civ.App., 84 S.W.2d 1015 
■—Brigman v. Holt & Bowers, Civ. 
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App., 32 S.W.2d 220, error refused— 
45 C.J. p 1225 note 83. 

(3) It has also been held that, 
where plaintiff relies on specific acts 
of negligence alone, the doctrine is 
inapplicable.—Sims v. Dallas Ry. & 
Terminal Co., Civ.App., 136 S.'W’.2d 
142. 

64. La.—Loprestie v. Roy Motors, 
Inc.. 185 So. 11, 191 La. 239—Piz- 
zitola V. Letellier Transfer Co., 
App., 167 So. 158. 

65. U.S.—^Mitchell v. Swift & Co., C. 
aA.Tex., 151 F.2d 770. 

Iowa.—Olson v. Cushman, 276 N.W. 
777, 224 Iowa 974—Pearson v, 

Butts, 276 N.W. 65, 224 Iowa 376. 
Tex.—Universal Atlas Cement Co. v. 
Oswald, 157 S.W.2d 636, 138 Tex. 
159—^Dowdy v. Southern Traction 
Co., Civ.App., 184 S.W. 687—Mis¬ 
souri, K. & T. Ry. V. Thomas, 132 
S.W. 974, 63 Tex.Civ.App. 312— 

Houston, E. & W. T. Ry. v. Sum¬ 
mers, Civ.App., 49 S.W. 1106, af¬ 
firmed 51 S.W. 324, 92 Tex. 621— 
Missouri, K. & T. Ry. v. Vance, 
Civ.App,, 41 S.W. 167—Galveston, 
H. & S. A. Ry. V. Herring, Civ.App., 
36 S.W. 129. 

45 C.J. p 1226 note 86. 

Specific averments as superseding or 
limiting general allegations see 
supra § 201. 

66. Cal.—Mudrick v. Market Street 
R. Co., 8l P.2d 950, 11 Cal.2d 724, 
118 A.L.R. 533—McComas v. Al. G. 
Barnes Shows Co., 12 P.2d 630, 216 
Cal. 685—McCole v. Merchants 
Express Corporation, 64 P.2d 1130, 
19 Cal.App.2d 149—Ellis v. Jewett, 
64 P.2d 432, 18 Cal.App.2d 629— 
Hackley v. Southern Pac. Co., 45 
P.2d 447, 6 Cal.App.2d 611, certio¬ 
rari d-enied Southern Pac. Co. v; 
Hackley, 56 S.Ct. 153, 296 U.S. 6S0, 
80 L.Ed. 447—Chauvin v. Krupin, 
40 P.2d 904, 4 Cal.App.2d 322— 
Vertson v. City of Los Angeles, 2 
P.2d 411, 116 Cal.App. 114—Burke 
V. Dillingham, 258 P. 627, 84 Cal. 
App. 736—Seney v. Pickwick Stag¬ 
es, 255 P. 279, 82 Cal.App. 226. 

Ind.— Corpus Juris cited, in Wass v. 

Suter, App., 84 N.E.2d 734, 737. 
La. —Piacun v. Louisiana Coca-Cola 
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inference, by operation of the doctrine, tends to 
establish,®’^ but in such a case he is only entitled to 
invoke' the presumption as to the existence of the 
particular negli,^cnt act or omission specified in the 
charge.^S Similarly, in a jurisdiction in which a 
complaint containing only general allegations of 
negligence and no allegations of specific acts of neg¬ 
ligence is demurrable, the doctrine has been held to 
apply, but is also limited to a presumption in respect 
of the specific negligence charged.®^ 

Separate cotints. Where a declaration or com¬ 
plaint contains a count averring negligence gener¬ 
ally, the fact that plaintiff has also alleged negli¬ 
gence specifically in a separate count does not pre¬ 
clude the operation of the doctrine under the alle¬ 
gations of the general count,at least where the 


allegations of specific negligence are withdrawn, 
although, of course, the doctrine cannot be availed 
of to support the specific count 

§ 220(12). —— Particular Defects or Occur* 
rences 

The doctrine of res ipsa Joquitur has been both ap¬ 
plied and denied application to particular defects and 
occurrences such as falling objects, defective or danger¬ 
ous instrumentalities, fires and exploding bottles, depend¬ 
ing on the facts of the particular case. 

Under the general rules and principles set forth 
supra §§ 220(1)-220(11), the doctrine of res ipsa 
loquitur has been applied by the courts in a great 
variety of cases,73 including cases of injuries caused 
by falling objects, collapsing structures, or similar 
occurrences.^^ Also, the doctrine of res ipsa loqui- 


Bottling* Co., App., 33 So.2d 421— 
Pizzitola V. Letellier Transfer Co., 
App., 167 So. 158—Horrell v. Gulf 
& Valley Cotton Oil Co., 131 So. 
709, 15 La.App. 603. 

Okl.—E. S. Billington Lumber Co. v. 
Cheatham, 74 P.2d 120, 181 Okl. 
402. 

S.D.—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

Tenn.—Corpus Juris cited la Oliver 
V. Union Transfer Co., 71 S.W. 
2d 478. 479, 17 Tenn.App. 694— 
The Memphis Power & Light Co. v. 
Dumas, 11 Tenn.App. 231. 

Utah.—Angerman Co. v. Edgemon, 
290 P. 169, 76 Utah 394, 79 A.D.R. 
40. 

45 C.J. p 1227 note 88. 

Pleading* res ipsa loquitur 

In action against a bottling com¬ 
pany for injuries sustained when 
bottle of soft drink exploded, doc¬ 
trine of res ipsa loquitur was appli¬ 
cable, although plaintiff pleaded spe¬ 
cific negligence and made no general 
charge of negligence where he did 
aver that information and knowledge 
were peculiarly within Intelligence of 
bottling company and that plaintiff, 
therefore, specifically pleaded doc¬ 
trine of res ipsa loquitur, which con¬ 
stituted in effect a plea of general 
negligence.—Piacun v- Louisiana 
Coca-Cola Bottling Co., La.App., 33 
So.2d 421. 

67. Cal.—Queirolo v. Pacific Gas & 
Electric Co., 300 P. 487, 114 Cal. 
App. 610—^Strock v. Pickwick Stag¬ 
es System, 290 F. 482, 107 CaLApp. 
298. 

45 C.J. p 1227 note 89. 

On principles similar to those un¬ 
derlying res ipsa loquitur, where al¬ 
legations of negligence are somewhat 
specific, if the alleged negligent acts 
are established by inference from the 
circumstances, plaintiff may invoke 
the presumption as to their exist¬ 
ence.—^Faubion v. Kansas City Public 
Service Co., Mo.App., 22 S.W.2d 897. 


68. Miss.—Aponaug Mfg. Co. v. Car- 
roll, 184 So. 63. 183 Miss. 793. 

S.D,—Barger v. Chelpon, 243 X.W. 

97. 60 S.D. 66. 

45 C.X p 1227 note 90. 

In California. 

(1) It has been held that the 
pleading of specific acts purporting 
to explain underlying reasons for ac¬ 
cident. in addition to pleading gener¬ 
al negligence, does not completely 
deprive plaintiff of benefits to which 
he is entitled in application of res 
ipsa loquitur doctrine, but such ben¬ 
efits are merely confined in their op¬ 
erations to a narrower scope, and the 
inference of negligence of defendant 
applies only to such specific acts.— 
Gish V. Los Angeles Ry. Corporation, 
90 P.2d 792, 13 Cal.2d 570. 

(2) On the other hand, it has also 
been held that the doctrine of res 
ipsa loquitur is applicable without 
any such restriction, that is to say, 
the applicability of the doctrine is 
not limited to acts specifically al¬ 
leged.—Leet V. Union Pac. R. Co., 155 
P.2d 42. 25 Cal.2d 605, 158 A.L.R. 
1008, certiorari denied 65 S.Ct. 1403, 
two cases, 325 US. 866, 89 L.Ed. 
1986. 

69. Ga.—Palmer Brick Co. v. Chen- 
all, 47 S.E. 329, 119 Ga. 837. 

45 C.J. p 1227 note 92. 

70. Cal-—Cookson v. Fitch, 3 P.2d 
27. 116 Cal.App. 544. 

Tex.—Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W. 2d 
830, affirmed 204 S.W.2d 508, 146 
Tex. 153—Schaff v. Sanders, Civ. 
App., 257 S.W. 670, affirmed, Com. 
App., 269 S.W. 1034—Trinity & B. 

V. Ry. V. Geary, Civ,App., 169 S. 

W. 201, reversed on other grounds 
172 S.W, 545, 107 Tex. 11. 

45 C.J. p 1228 note 93. 

71. Iowa.—Pearson v. Butts, 276 N. 
W. 65, 224 Iowa 376—Sutcliffe v. 
Fort Dodge Gas & Electric Co., 257 
K.W. 406, 21g Iowa 1386. 

73. Ill.—^Feldman v. Chicago R. Cos., 
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124 X.B. 334, 289 Ill. 25, 6 A.L.R. 
1291. 

Ind.—Pittsburgh, etc., R. Co. v. 
Boughton, 142 N’.E. 869, 81 Ind. 
App. 129. 

Mass.—James v. Boston El. R. Co., 
87 N.E. 474, 201 Mass. 263. 

Effect of evidence or lack of evi¬ 
dence of specific negligence 
Where plaintiff charges general 
negligence relying on res ipsa loqui¬ 
tur and also charges specific negli¬ 
gence, and offers evidence tending to 
establish a prima facie case thereof, 
a prima facie case of specific negli¬ 
gence may be established and the 
case may go to the Jury on that 
count and in that event the doctrine 
of res ipsa loquitur is not applicable 
and the general negligence count 
I should not go to the jury, or the at¬ 
tempt to establish a prima facie case 
of specific negligence may fail, but 
evidence may establish the elements 
supporting presumption of negli¬ 
gence by virtue of the doctrine of 
res ipsa loquitur and, in that event, 
the case may go to the Jury on the 
general negligence count and in such 
event the specific negligence count 
should be withheld from the jury.— 
Wm. Wrigley, Jr., Co. v. Standard 
Roofing Co., 59 K‘.E.2d 510, 325 Ill. 
App. 210. 

73. U.S.—Bradford Glycerine Co. v. 
Kizer, Ohio, 113 F. 894, 51 C.C.A. 

424. 

Ky.—Louisville Baseball Club v. 

Hill, 164 S.W.2d 398, 291 Ky. 333. 
Ohio.—Class v. Young Women’s 
Christian Ass’n, 191 K.E. 192, 47 
Ohio App. 128. 

Tenn.—Towle v. Phillips, 172 S.W.2d 
806, 180 Tenn. 121. 

74. Mo.—Corpxis Juris cited In 
Noce v. St. Louis-San Francisco 
Ry. Co., 85 S.W.2d 637, 639, 337 Mo. 
689. 

Pa.—Ctorpus Juris cited in Schulz v. 
Reading Transp. Co., 47 A.2d 213, 
216, 354 Pa. 373. 

45 C.J. p 1201 note 21. 
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tur has been applied to cases of injuries caused by tions,'^^ qj- ])y machinery or appliances negligently 
escaping water^^ or chemicals,or by defective or operated, or by the defective or dangerous con- 
dangerous instrumentalities, appliances, or opera- 


aPalUiig' olsjects 

( 1 ) Generally. 

CJal.—Meyer v. Tobin, 4 P.2d 542, 214 
Cal. 135—Windas v. Galston & Sut¬ 
ton Theatres, 96 P.2d 170, 35 Cal. 
App.2d 533—Mintzer v. Wilson, 68 
P.2d 370, 21 Cai.App.2d 85—Brum- 
hall V. Sutherland, 293 P. 672, 110 
Cal.App. 10 —Cooper v. Quandt, 288 
P. 79, 105 Cal.App. 506. 

Del.—Corpus Juris cited in Thomp¬ 
son V. Cooies, 180 A. 522, 524, 7 
W.W.Harr. 83. 

D.C.—^Washington Loan & Trust Co. 
V. Hickey, 137 P.2d 677, 78 U.S. 
App.D.C. 69. 

Ind.—Corpus Juris cited in W’ass v. 

•Suter, App., 84 N.E.2d 734, 737. 
Ky,—^Wright & Taylor v. Ochs, 208 
S.W.2d 52, 306 Ky. 396. 

Md.—Potts V. Armour & Co., 39 A.2d 
652, 183 Md. 483. 

Miss.—J. C. Penney Co. v, Evans, 
160 So. 779, 172 Miss. 900. 

Mo.—CJorpus Juris cited in Kelly v. 
Laclede Keal Estate & Investment 
Co., 155 S.W.2d 90, 97, 348 Mo. 407 
'—Corpus Juris cited in McCloskey 
V. Koplar, 46 S.W.2d 557, 560, 329 
Mo. 527—Corpus Juris cited in 
Hart V. Emery, Bird, Thayer Dry 
Goods Co., 118 S.W.2d 509, 513, 233 
Mo.App. 312—Sperry v. Stein, App., 
63 S.W.2d 296, certiorari quashed 
State ex rel. Stein v. Becker, 67 
S.W.2d 75^5, 334 Mo. 749. 

N.J.—Cleary v. City of Camden, 192 
A. 29, 118 N.J.Law 215, affirmed 
196 A. 456, 119 N-LLaw 387—Fein- 
gold V. S. S. Kresge Co., 183 A. 170, 
IIS N-J-Law 146—Deputla v. Penn¬ 
sylvania R. Co., 166 A. 87, 110 N. 
J.Law 515, certiorari denied Penn¬ 
sylvania R. Co. V. Deptula, 54 S.Ct. 
<62, 290 U.S. 643, 78 L.Ed. 559— 
TSTemecz v. Morrison & Sherman, 
162 A. 622, 109 K.J.Law 617— 
35Veschi v. Mason, Sup., 156 A. 757, 
affirmed 156 A 758, 108 N.J.Law 
272—Zboyan v. City of Hewark, 
140 A 225. 104 N.J.Law 258. 

N.T.—Taylor v. City of New York, 
296 N.Y.S. $80, 251 App.Div. 843. 
Ohio.^—^Worland v. Rothstein, 49 N. 

E.2d 166, 141 Ohio St. 501. 

Okl.—^J. C. Penny Co. v. Forrest, 80 
P.2d 640, 183 Okl. 106. 

Pa.—Ecker r. Arch. St. Theatre, 11 
Pa.Dist. & Co. 275. 

Va.—Duke v. Luck, 143 S.E. 692, 150 
Va. 406. 

45 C.J. p 1201 note 21 [c] ( 1 ). 

( 2 ) Awnings.—Schnur v. State, 35 
N.Y.S.2d 499—45 C.J. p 1201 note 21 
Cc] ( 2 ). 

(3) Bricks or stones.—^Klatt v. 

Hoboken Bank for Savings, 18 A. 2 d 
€ 02 , 126 N.J.Law 96—45 C.J. p 1201 
note 21 [c] (6). [ 


(4) Fixtures,—Collins v. Gulf 
Bldg. Corporation, Tex.Civ.App., 83 
S.W.2d 1093, error refused. 

(5) Iron beams, bolts, clasps, or 
bars.—John Bouchard & Sons Co. v. 
Keaton, 9 Tenn.App. 467—45 C.J. p 
1201 note 21 [c] (19). 

( 6 ) Lamps or lights. 

Cal.—Gordon v. Goldberg, 40 P.^ 
276, 3 CaLApp.2d 659. j 

N-J.—Galbraith v. Smith, 1 A,2d 34, | 
120 N.J.Law 515. 

45 C.J. p 1201 note 21 [c] (20). 

(7) Linoleum rolls. 

Cal.—Wills V. Price, 79 P.2d 406, 26 
CaLApp.2d 338. 

Mo.—Keady v. Stix, Baer & Puller 
Co., App., 15 S.W.2d 379. 

( 8 ) Pipes. 

Cal.—Michener v. Hutton, 265 P. 238, 
203 Cal. 604, 59 AL.R. 480. 

Pa.—Weight man v. Hartman, 17 A 
2d 680, 143 Pa.Super. 29. 

45 C.J. p 1201 note 21 [c] (22). 

(9) Plaster. 

Del.-^Thompson v. Cooies, 180 A 622, 

7 W.W.Harr. 83. 

K.Y.—^Dittlger v. Isal Realty Corpo¬ 
ration, 49 N.E.2d 980, 290 N.Y. 492. 
Tex.—Taylor v. Popular Dry Goods 
Co., Civ.App., 10 S.W. 2 d 191, error 
dismissed, 

45 C.J. p 1201 note 21 [c] (23). 

(10) Signs. 

N.J.—Smith V. Claude Neon Lights, 
164 A 423, 110 N.J.Law 326. 

Ohio.—Benjamin v. Sears, Roebuck & 
Co., 23 N.E. 2 d 447, 62 Ohio App. 
83. 

45 C.J. p 1201 note 21 [c] (26). 

(11) Timber. 

Mo.—Svast V. White, App., 5 S.W.2d 
668 . 

N.Y.—Losee v. Paramount Hotel 
Corporation, 242 N.Y.S. 608, 137 
Misc. 530. 

45 C.J. p 1201 note 21 [c] ( 4 ). 

(12) Windows.—^Leonard Bros. v. 
Newton, Civ.App., 71 S.W.2d 613, er¬ 
ror dismissed 101 S.W.2d 223, 129 
Tex. 1 —i5 C.J. p 1201 note 21 £c3 
(32). 

Palling- or collapsing* structures or 
buildings 
(1) Gei>erally. 

Ind.—^Wass v. Suter, App., 84 N.E. 

2d 734. 

N.J. — ^Klatt V. Hoboken Bank for 
Savings, 18 A.2d 602, 126 N.J.Law 
96—Zboyan v. City of Newark, 140 
A. 225, 104 N.J.Law 258—De Cicco 
V. Marlou Holding Co., 44 A 2d 898, 

24 N.J.Misc. 3. 

Tenn.—^Northcross v. Loew's Memph¬ 
is Theater Co., 3 Tenn.App. 51. 

45 C.J. p 1201 note 21 [c] (7), (28), 
(31). 
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( 2 ) Scaffolds. 

Cal.—Biondini v. Amshlp Corp., 155 
P.2d 94 , 81 Cal.App. 2 d 761 . 

Okl.—^E. S. Billington Lumber Co. v 
Cheatham, 74 p.2d 120, 181 Okl* 
402. 

75 . La.—Schon v, James, App 28 
.So.2d 531. 

Tex.—Washington v. Ravel, Civ 
App., 14 S.W.2d 367. 

Utah.—An german Co. v. Edgemon 
290 P. 169, 76 Utah 394, 79 AL.R.’ 
40. 

45 C.J. P 1203 note 22 £a]. 

76. La.—Motor Sales & Service v. 
Grasselli Chemical Co., 131 So. 623* 
15 La.App, 353. 

77. Mass.—Garrett v. M. McDon¬ 
ough Co., 7 N.E. 2 d 417, 297 Mass 
58. 

N.Y.—Feiderlein v. Faiella. 54 N.Y 
S.2d 114. 

Wis.—Cummings v. National Fur¬ 
nace Co., IS N.W. 742, 20 N.W. 665, 
60 Wis. 603. 

45 C.J. P 1203 note 23 [a]. 

Discovemble defect 
Where defects are discoverable, it 
may be assumed that they will not 
ordinarily escape detection if a rea¬ 
sonable inspection is made, and, if 
such a defect is overlooked, an infer¬ 
ence arises that a proper inspection 
was not made.—Escola v. Coca Cola 
Bottling Co. of Fresno, 150 P.2d 436, 
24 Cal.2d 453. 

Particular instrumentalities 

( 1 ) Beauty parlor chair.—Miceh; v. 
Weaver-Jacks on Co., 64 P.2d 768, 12 
Cal.App. 2d 19. 

( 2 ) Chairs. 

Ill.—Robinson v. Peoples Gas Light 
& Coke Co., 64 N.E.2d 556, 327 Ill. 
App. 412. 

t4x.—C lark-Daniers v. Deathe, Civ. 
App., 131 S.W.2d 1091, error re¬ 
fused. 

(3) Crane.—Marvin Briggs, Inc., v. 
New York Public Library, Astor, 
Lenox and Tilden Foundations, 20 N. 
Y.S.2d 977, 260 App.Div. 218. 

(4) Electric wires.—American 
Dist. Electric Protective Co. v. Sea¬ 
board Air Line Ry. Co., 177 So. 294, 
129 Fla. 518. 

(5) Faucet handle.—Clark v. 
Standard Sanitary Mfg. Co., 149 A. 
828, 8 N.J.Misc. 284. 

( 6 ) Hot-water bottle.—Quillen v. 
Skaggs, 25 S.W.2d 33, 233 Ky. 171. 

(7) Storage tank.—^Merino v. Pa¬ 
cific Coast Borax Co., 12 P.2d 45$, 
124 Cal.App. 336. 

( 8 ) Traveling meat hook.—^Nichols 
V. Kohritz, 29 A2d 161, 139 Me. 268. 

78. Cal.—Robbins v. Henry Cowell 
Lime & Cement Co., 46 P.2d 781, 7 
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dition of premises”^ or particular parts thereof such 
as stairs,doors,trapdoors,or railings.^^ 

On the other hand, the doctrine has been held in¬ 
applicable in a variety of particular cases,includ¬ 
ing cases of falling objects, collapsing structures, 
and similar occurrences, cases of injuries caused 


by purportedly defective or dangerous instrumental¬ 
ities, appliances, or operations,^® or by escaping wa¬ 
ter,fumes,®® or chemicals,®^ or by bursting or 
exploding of boilers, tanks or other containers or 
appliances,^® or by purportedly dangerous or defec¬ 
tive condition of premises®^ or particular parts 


Cal.App.2d 646^—Strother v. Adohr 
Creamery Co., 2i P.2d 365, 133 Cal. 
App. 405. 

Kan.—Truhllcka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 535. 
N.T.—Lioesberg- v. Fraad, 197 N.Y.S. 
229, 119 Misc. 447. 

Ohio.—Rospert v. Old Fort Mills, 78 
K.E.2d 909. 81 Ohio App. 241. 

79. Iowa.—Rodefer v. Turner, 6 N. 
W.2d 17, 232 Iowa 691, 

45 C.J. P 1203 notes 24. 26 ta]. 
Particular conditions 

(1) Elevators. 

Cal.—Kiernan v. Herbert M. Baruch 
Corporation, 66 P.2d 748, 20 Cal. 
App.2d 289. 

Ind.—Artificial Ice & Cold Storage 
Co. V. Waltz, 146 N.E. 826, S6 Ind. 
App. 534. 

Ohio.^—Class v. Young Women's 
Christian Ass'n, 191 X.E. 102, 47 
Ohio App. 128. 

(2) Rats.—Myers v. Moore, Mo. 
App., 217 S.W.2d 291. 

(3) Broken glass on lake bottom.— 
Young V. Gautier, 82 P.2d 959, 28 Cal. 
App.2d 494. 

(4) Protruding nails.—Gertler v. 
Alexander's. Inc., 47 N.Y.S.2d 165. 

(5) Stampede caused by falling 
glass.—Stanley v. F. W. Wool worth 
Co., 275 N.Y.S. 804, 153 Misc. 665. 

80. N.Y,—Storms v. Lane, 227 N.Y. 
S. 482, 223 App.Div. 79. 

81. Ill.—Crump v. Montgomery 
Ward & Co., 39 N.E.2d 411, 313 Ill. 
App. 151. 

82. Cal.—John v. B. B. McGinnis 
Co., 99 P.2d 323, 37 Cal.App.2d 176. 

S3. U.S.—New York Life Ins. Co. v. 
Seighman, C.C.A.Ohio, 140 F.2d 930. 

84- U.S.—Cohn V. United Air Lines 
Transport Corporation, D.C.Wyo., 
17 P.Supp. 865. 

Cal.—Scott V. George A. Fuller Co., 
107 P.2d 55, 41 CaI.App.2d 501. 
Ky.—Dalton v. Steiden Stores, 126 
S.W.2d 155, 277 Ky. 179. 

Mass.—Blanchard v. Kronick, 169 N. 

E. 438, 269 Mass. 464. 

Mo.—Page V. Unterreiner, App., 106 
S.W.2d 528. 

N.C.—Caudle v. F. M. Bohannon To¬ 
bacco Co., 16 S.E.2d ^80, 220 N.C. 
105. 

Or.—Carr v. Oregon-Washington R. 
& Nav. Co., 261 P. 899, 123 Or. 259, 
60 A.L.R. 1434. 

Fa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., Com.Pl., 28 Del. 


Co. 402—^Aubrey v. Adam Scheldt 
Brewing Co., Com.Pl., 64 Montg.Cu. 
230. 

45 C.J. p 1201 note 21 . 

85, U.S.—Daroca v. Metropolitan 
Life Ins. Co., C.C.A.La., 121 F. 2 d 
917, certiorari denied 62 S.Ct. 4^3, 
314 U.S. 7U0, S 6 L.Ed. 559. 

Ark.—Herndon v. Gregory, 81 S.W.2d 
849, 82 S.W.2d 244, 190 Ark. 702. 
Idaho.—Martin v. Brown, 54 P.2d 
1157, 56 Idaho 379. 

Kan.—Daniel v. Otis Elevator Co., 
118 P.2d 596, 154 Kan. 293. 

Ky.—^A. H. Bourman & Co. v. Wil¬ 
liams, 21 S.W-2d 790, 231 Ky. 433. 
Md.—Combustion Engineering Co. v. 
Hunsberger, to Use of State Acci¬ 
dent Fund, 187 A. 825, 171 Md. 16. 
Mass.—^Kelley v. Boston Woven Hose 
& Rubber Co.. 175 N.E. 65. 275 
Mass- 21 . 

Mo.—Hart v. Emery, Bird, Thayer 
Dry Goods Co., 118 S.W.2d 509, 
233 Mo.App. 312. 

Or.—Christopher v. McGuire, 169 P. 
2d 879, 179 Or. 116. 

Pa.—Tallarico v. Autenreith, 31 A.2d 
906, 347 Pa. 170, 146 A.L.R. 520— 
Boak V. Kuder, 9 A.2d 415, 336 Pa. 
260. 

S.D.—^Anderson v. Chicago & N. W. 

Ry. Co., 241 N.W. 516, 69 S.D. 543. 
45 C.J, p 1202 note 2 i [dj. 

Particular falling' objects 

(1) Bottles.—Fitzgerald v. Big 
Chain Stores, La.App., 22 So.2d 133— 
Joynes v. Vailoft & Dreaux, La.App., 
1 So.2d 108. 

(2) Bricks or stones. 

U. S.—Hook V. National Brick Co., C. 
C.A.Ind., 150 P.2d 184. 

Pa.—Giordano v. Clement Martin, 
Inc., 31 A.2d 504, 347 Pa. 61. 

(3) Concrete.—Pope v, Reading 
Co., 15'6 A. 106, 304 Pa. 326. 

(4) Icicles.—Ryan v. George L. 
Lilley Co., 183 A. 2, 121 Conn. 26. 

(5) Lamp.—Ewald v. Hennepin 
Ave. M. E. Church of Minneapolis, 
274 N.W. 170, 200 Minn. 226. 

( 6 ) Objects piled In store.—Hart 

V. Emery, Bird, Thayer Dry Goods 
Co., 118 S.W.2d 509, 233 Mo.App. 312. 

(7) Plaster.—^Bechtel v. Franklin 
Trust Co., 182 A. 800, 120 Pa.Super. 
687. 

86 . Cal.—Barbieri v. Law, 287 P. 
464, 209 Cal. 429—Speidel v. Lacer, 
38 P.2d 477, 2 CaLApp.2d 528. 

Mo.—^Pauley v. Baltimore & Ohio R. 

Co., App., 215 S.W.2d 78. 

Wash.—Thomas Bros. v. Grays Har¬ 
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bor Bldg. Co., 276 P. S96, 152 Wash. 
19. 

45 C.J. p 1203 note 23 [b]. 

Particular anachiaery or appliance 

(1) Buttles. 

Cal.—Ihmva v. City Dairy, 140 P.2d 
309. 22 CaL2d 614. 

Me.—Slodder v. Coca-Cola Bottling 
Plants, IS A,2d 622. 

(2) Chairs or stools. 

N.Y.—Mineo v’. Rand's Food Shops, 
32 N.Y.S.2d 23. 

R. I.—Kilgore v. Shepard Co., 158 A. 
720, 52 R.I. 151. 

(3) Coffee maker.—Brooks v. Hill- 
Shaw Co., C.C.A.Ill., 117 F.2d 682, 
certiorari denied 62 S.Ct. 61, 314 U. 

S. 610, 86 L.Ed. 490. 

(4) Derrick.—Hilton Quarries v. 
Hall, 158 A. 19, 161 Md. 518. 

(5) Dumb-waiter.—Paul v. Mos- 
berg Realty Corporation, 37 N.Y.S.2d 
766. 

(6) Elevator.—McDonald v. 

Haughton Elevator & Machine Co., 
20 N.E.2d 253, 60 Ohio App. 185. 

(7) Hair dryer,—Kraus v. Becker, 
Ryan & Co., 265 Ill.App. 525. 

87. Cal.—Rosenbaum v. Luce, 273 F. 
862, 96 Cal.App. 149. 

88. Mo.—^Kelley v. National Lead 
Co., App., 210 S.W.2d 728. 

89. La.—Motor Sales & Service v. 
Grasselli Chemical Co., 131 So. 623, 
15 La.App. 353. 

Mo.—Tayer v. York Ice Machinery 
Corporation, 119 S.W,2d 240, 342 
Mo. 912, 117 A.L.R. 1414. 

90. Mass.—McCabe v, Boston Con¬ 
sol. Gas Co., 50 N.E.2d 640, 314 
Mass. 493—Roscigno v. Colonial 
Beacon Oil Co., 200 N.E. 883, 294 
Mass. 234. 

N.J.—Healey v. Trodd, 11 A.2d 88, 
124 N.J.Law 64. 

Containers of harmless commodities 
Doctrine of res ipsa loquitur does 
not apply to breaking or exploding of 
container in which an ordinarily 
harmless commodity is sold, such as 
glass vessels containing noncarbon- 
ated liquids.—Honea v. City Dairy, 
140 P,2d 369, 22 Cal.2d 614. 

9L Iowa.—^Aita v. John Beno Co., 
222 N.W. 386, 206 Iowa 1361, 61 A. 
L.R. 351. 

La.—Relf v. .^tna Casualty & Sure¬ 
ty Co., App., 1 So.2d 345—^Smart 
V. Southern Advance Bag & Paper 
Co.. App., 174 So. 206. 

Md.—^Weidman v. Consolidated Gas, 
Electric Light & Power Co., 148 
A. 270. 158 Md. 39. 
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thereof, such as floors,doors,^^ stairs,^^ fire es¬ 
capes,or gutters.97 

Fires. Although, as a general rule, the mere oc¬ 
currence of a fire with resultant injuries does not 
raise a presumption of negligence either in the kin¬ 
dling or the management of the fire,^^ and the doc¬ 
trine of res ipsa loquitur is ordinarily’ held inap¬ 
plicable®^ at least in other than exceptional instanc¬ 
es,^ the doctrine has been held to apply where the 
circumstances under which the fire originated and 


spread are such as to show that defendant or his 
servants were negligent in connection therewith.^ 
Furthermore, while some authorities regard the 
rule, discussed in the CJ.S. title Railroads § 518 
also 51 CJ. p 1205 note 38-p 1208 note 43, that a 
presumption of negligence arises in the case of 
fires caused by sparks emitted from locomotive en¬ 
gines, as an exception to the general rule,® and 
hold that such a presumption does not arise in cas¬ 
es of fires caused by sparks from engines other 


Neb.~Knies v. Lang, 217 N.W, 615, 
116 Neb. 387, 57 A.L.R. 1022. 

Pa.—Dickey v. Boggs & Buhl, 29 A. 
2d 1 , 345 Pa. 453. 

Utah.—Jenson v. S. H. Kress & Co., 
49 P.2d 958, 87 Utah 434. 

45 C.J. p 1201 notes 24, 25 [b]. 
Applicability to storekeeper 
The doctrine of res ipsa loquitur 
does not apply to a storekeeper 
whose obligation to his customers 
and invitees is to use ordinary care 
to keep the aisles, passageways, and 
floors of his premises in a reasonably 
safe condition.—Hays v. Maison 
Blanche Co., La.App., 30 So.2d 225— 
Powell V. L. Feibleman & Co., La. 
App., 187 So. 130. 

92. Cal.—Takashi Kataoka v. May 
Department Stores Co., 140 P.2d 
467, 60 Cal.App.2d 177. 

Minn.—^White v. Maurice L. Roths¬ 
child & Co., 11 N.W.2d 773, 216 
Minn. 87. 

93. U.S.—Montgomery Ward & Co. 
V. Lamberson, C,C.A.Idaho, 144 F, 
2d 97—Batson v. Western Union 
Telegraph Co., C.C.A.Fia., 75 F.2d 
154. 

Cal.—Owen v. Beauchamp, 152 P.2d 
756, 66 Cal.App.2d 750—Muskin v. 
Gerun, 116 P.2d 105, 46 Cal.App.2d 
404. 

N.J.—Thompson v. Giant Tiger Cor¬ 
poration of Camden, 189 A. 649, 118 
N.J.Law 10—Coyne v. Mutual Gro¬ 
cery Co., 181 A. 314, 116 N.J.Law 
36. 

N.Y.— Wentz v. J. J. Newberry Co., 
280 N.Y.S. 824, 245 App.Div. 790. 
N.C.—Fox V. Great Atlantic & Pa¬ 
cific Tea Co., 182 S.E. 682, 209 N. 
C. 115. 

Ohio.—Sherlock v. Strouss-Hirsh- 
berg Co., 4 N.B.2d 912, 132 Ohio St. 
35. 

Pa.—Bowser v. J. c. Penney Co., 46 
A.2d 324, 354 Pa. 1 —Bremer v. W. 
W, Smith, Inc., 191 A. 395, 126 Pa, 
Super. 408—Van Horn v. Hurd. 
Com.Pl., 47 Lack.Jur. 213—^Dickey 
V. Boggs & Buhl, Inc., Com.Pl., 91 
Pittsb.Leg.J. 31, affirmed 29 A.2d 
1, 345 Pa. 453. 

H.I*—^Tenbrink v. F. W. Woolworih 
Co., 153 A. 245. 

Tenn.—Mfirtin v. Miller Bros. Co., 
168 S.W.2d 187, 26 Tenn.App. 110. 
Wash.—^Riley v. Pacific Outfitting 
Co., 55 P.2d 1058, 185 Wash. 497. 


W.Va—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 
Oily or greasy floors 
N.C.—Harris v. Montgomery Ward & 
Co., 53 S.E. 2 d 536. 230 N.C. 485— 
Pratt V- Great Atlantic & Pacific 
Tea Co., 12 S.E.2d 242, 218 N.C. 
732—Parker v. Great Atlantic & 
Pacific Tea Co., 161 S.E. 209, 201 
N.C. 691—Bowden v. S. H. Kress & 
Co., 152 S.E. 625, 198 N.C. 559. 
Ohio.—J. C- Penny Co. v. Robison, 
193 N.E. 401, 128 Ohio St. 626, 100 
A.L.R. 705. 

Pa,—Reay v. Montgomery Ward & 
Co., 35 A.2d 558, 154 Pa.Super. 119. 
i Waxed floor 

N.C.—Barnes v. Hotel O. Henry 
Corp., 51 S.E.2d 180, 229 N.C. 730. 

94. Cal.—Olson v. Whitthorne & 
Swan, 263 P. 518, 203 Cal. 206, 58 
A-L.R. 129—Sutera v. Palmieri, 
180 P.2d 414, 79 Cal.App. 2 d 359. 

Colo.—Saliman v. Silk, 194 P.2d 304, 
118 Colo. 220—Home Public Mar¬ 
ket V. Newrock, 142 P.2d 272, 111 
Colo. 428. 

Ill.—Todd V. S. S- Kresge Co., 24 N. 

E.2d 899, 303 IlLApp. 89. 

N.C.—Watkins v. Taylor Furnishing 
Co., 31 S-E.2d 917, 224 N.C. 674. 
Ohio.—^Farina v. First Nat. Bank, 51 
N.E.2d 36, 72 Ohio App. 109. 

R.I.—Kilgore v. Shepard Co., 158 A. 
720, 52 R.I. 151. 

95. Cal.—Gold v. Arizona Realty & 
Mortgage Co. of Arizona, 55 P.2d 
1254, 12 Cal.App.2d 676—Marple v. 
Manspeaker, 263 P. 1022, 88 Cal. 
App. 682. 

Neb.—Thompson v. Young Men’s 
Christian Ass’n, 24 1 N.W. 565, 122 
Neb. 843. 

N.J,—Berardo v. Ambrozy, 25 A.2d 
538, 128 N.J.Law 295. 

Pa.—Gorman v. Simon Brahm’s Sons, 
148 A. 40, 298 Pa. 142. 

Wash.—Riley v. Pacific Outfitting 
Co., 55 P.2d 1058, 185 Wash. 497. 

96. Conn.—Levine v. Union & New 
Haven Trust Co., 17 A.2d 500, 127 
Conn. 435. 

97. Mass.—Walker v. Benz-Kid Co., 
181 N.E. 799, 279 Mass, 533. 

98. U.S.—O’Brien Bros. v. City of 
New York, D.C.N.Y., 36 P. 2 <i 102, 
affirmed, C.C.A., 36 P.2d 103. 

Cal.—Bartholomal v. Owl Drug Co., 
108 P. 2 d 36, 42 Cal.App.2d 38. 
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Ill.—Edmonds v. Heil, 77 N.E.2d 863 
333 Ill.App, 497. 

Mo.—Hendricks v. Weaver, 183 S.W, 
2 d 74—Kapros v. Pierce Oil Corpo¬ 
ration, 25 S.W.2d 777, 324 Mo 992 
78 A.L.R. 722. 

Neb.—Watenpaugh v. L. L. Coryell & 
Son, 283 N.W. 204, 135 Neb. 607. 
Tex.—Texas Hotel Co. of Longview 
V. Cosby. Civ.App., 131 S.W.2d 261, 
error dismissed, judgment correct 
—National Hotel Co. v. Motley, 
Civ.App., 123 S.W.2d 461, error dis¬ 
missed, judgment correct. 

45 C.J. p 1204 note 26. 

99- U.S.—American Barge Line Co. 
V. Stoll Oil Refining Co., D.C.Ky., 
22 F.Supp, 894. 

Tenn.—Martin v. Braid Electric Co.. 
9 Tenn.App. 542. 

Utah.—^Kendall v. Pordham, $ P.2d 
183, 79 Utah 256. 

1. U.S.—Highland Golf Club of Iowa 
Falls. Iowa, v. Sinclair Refining 
Co., D.C.Iowa, 59 F.Supp. 911. 

Explosion 

Courts appear to be less reluctant 
to apply the doctrine in explosion 
cases than in fire cases generally.— 
Highland Golf Club of Iowa Palls, 
Iowa, V. Sinclair Refining Co., supra, 

2 . U.S.—Bartley Scow Corporation 
V. J. V. Petrie cS: Son, C.C.A.N.Y., 27 
P. 2 d 58. 

Ill.—Edmonds v. Heil, 77 N.E.2d 863, 
333 Ill.App. 497—Oakdale Bldg. 
Corporation v. Smithereen Co., 54 
N.E.2d 231, 322 Ill.App. 222. 

La.—Plunkett v. United Elec. Serv¬ 
ice, 36 So.2d 704, 214 La. 145, 3 A. 
L.R.2d 1437—Letts v. Krause & 
Managan, App., 26 So.2d 838, fol¬ 
lowed in 26 So.2d 845 and Shell 
Oil Co. Inc., V. Krause & Managan 
Inc., 26 So.2d 845—Opelousas-St. 
Landry Securities Co. v. Causey, 
App., 185 So. 89, reinstated 188 So. 
654. 

Okl.—Okmulgee Supply Corp. v. Hall, 
158 P.2d 1014, 195 Okl. 481. 

Tex.—^Montgomery Ward & Co. v. 
Scharrenbe<Jk, Civ.App., 199 S.W.2d 
830, affirmed 204 S,W.2d 508, 146 
Tex. 153, 

W.Va.—^Wright v. Valan, 43 S.E.2d 
364. 

45 C.J. p 1204 note 28. 

3. Ala.—Robinson v. Cowan, 47 So. 

1018, 158 Ala. 603. 

45 C.J. p 1204 note 29. 



65 C.J.S. 


NEGLIGENCE 


§ 220(12) 


than locomotive engines^ other authorities have ap¬ 
plied the same rule in the case of fires set by sparks 
from a stationary engine^ or threshing machine.^ 

Exploding bottles of beverage under pressure. 
Where a bottle containing a carbonated or ferment¬ 
ed beverage explodes while it is still in the posses¬ 
sion of the bottler and causes injury, the doctrine 
of res ipsa loquitur is applicable.^ However, where 
the bottle has passed from the possession of de¬ 
fendant, although directly to the person injured by 
the explosion, the mere proof of the explosion has 
been held insufficient to bring the doctrine into op¬ 
eration;^ and it is more clearly inapplicable where 
there is evidence that the explosion w'as or might 
reasonably have been due to a cause other than de¬ 
fendant’s negligence.9 However, it has been held 
that the doctrine is applicable where the bottle has 


passed directly from defendant's possession and 
control to plaintiff, and plaintiff sufficiently shows 
due care or absence of negligence on his part,^® 
although as to this there is also authority to the con¬ 
trary.!^ Where the bottle has passed through a 
number of hands between defendant and the in¬ 
jured person, the doctrine is generally held inap¬ 
plicable in the absence of evidence as to how it was 
handled in the interim and it is more clearly not 
applicable where there is evidence of careless han¬ 
dling of the bottle while it was in the custody of 
another which might have weakened its tensile 
strength.!^ However, where there is evidence that 
the bottle was not subjected to any unusual atmos¬ 
pheric changes in temperature and that due care was 
exercised by all persons handling the bottle after it 
left the bottler’s possession, the doctrine may be 
applied,!^ imposing on defendant the burden of re- 


4. Mo.—^Coffman v, McCauslin, 70 
Mo.App. 34. 

45 C.J. p 1204 note 33. 

5. KC—Royal v. Dodd. 98 S.E. 699, 
177 N.C. 20$. 

45 CJ. P 1204 note 31. 

6. Tenn.—Martin v. McCrary, 89 S. 
W. 324, 115 Tenn. 316, 1 L.R.A.,N. 

S. , 530. 

45 C.J. p 1204 note 32. 

7. Mo.—Riecke v, Anheuser-Busch 
Brewing Ass'n, 227 S.W. 631, 206 
Mo.App. 246. 

8. Ariz.—Stewart v. Crystal Coca- 
Cola Bottling Co., 68 P.2d 952, 50 
Ariz. '60. 

N.C.—Davis v. Coca-Cola Bottling Co. 
of Asheville, 44 S.E.2d 337, 228 N, 
C. 32. 

Tex.—Alagood v. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056. 

9. Pa.—Sweeney v. Blue Anchor 
Beverage Co., 189 A, 331, 325 Pa. 
216. 

Va.—Seven-Up Bottling Co. v. 

Gretes, 27 S.E.2d 925, 182 Va. 138. 

10. Fla.—Starke Coca-Cola Bottling 
Co. V. Carrington, 32 So.2d 583, 159 
Fla. 718. 

Kan.—Bradley v. Conway Springs 
Bottling Co., 118 P.2d 601, 154 Kan. 
282. 

La.—Meyers v- Alexandria Coca-Cola 
Bottling Co., App., $ So.2d 737— 
Lanza v. De Ridder Coca Cola Bot¬ 
tling Co., App., 3 So.2<i 217. 

K.J.—Taylor v. Berner, 150 A, 371, 
106 N.J.Law 469. 

Tex.—Benkendorfer v. Garrett, Civ. 
App., 143 S.W,2d 1020, error dis¬ 
missed, judgment correct. 

Vt—Joly Y. Jones, 55 A.2d 181, 115 
Vt. 174. 

11. N.Y. —Curley v. Ruppert, 71 N. 

T. S.2d 578, 272 App.Div. 441, ap¬ 
peal granted 73 N.X.S;2d 637, 272 
App.Div. 997. 


12. Ariz.—Stewart v. Crystal Coca- 
Cola Bottling Co., 68 P.2d 952, 50 
Ariz. 60. 

Cal.—Gerber v. Faber, 129 P.2d 485, 
54 Cal.App.2d 674. 

Colo.—Berkens v. Denver Coca-Cola 
Bottling Co., 122 P.2d 884, 109 Colo. 
140. 

Fla.—Hughs V. Miami Coca Cola Bot¬ 
tling Co., 19 So.2d 862, 155 Fla. 299. 
Ill.—Roper V. Dad’s Root Beer Co., 
82 N.E.2d 815, 336 Ill.App. 91. 

Ky.—Stone v. Van Xoy R. News Co., 
154 S.W. 1092, 153 Ky. 240. 

Miss.—^Wheeler v. Laurel Bottling 
Works, 71 So. 743, 111 Miss. 442, 
L.R.A.1916E 1074. 

Mo.—Kees v. Canada Dry Ginger Ale, 
199 S.W.2d 76, 239 Mo.App. 1080. 
N.C.—Dail v. Taylor. 66 S.E. 135, 151 
N.C. 284. 

Okl,—Canada Dry Ginger Ale v. Fish¬ 
er, 201 P.2d 245—Soter v. Griese- 
dieck Western Brewery Co., 193 
P.2d 575. 200 Okl. 302. 

Season for rule 

It is no more probable that defend¬ 
ant’s negligence was the cause of the 
explosion and resulting injury than 
was the negligence of others who 
had the management, supervision, 
and control of the bottle after it had 
been delivered safely by defendant.— 
Slack V. Premier-Pabst Corporation, 
5 A.2d 516, 1 Terry, Del., 97. 

13. N.J.—Dunn v. Hoffman Bever¬ 
age Co., 20 A.2d 352, 126 N.J.Law 
656. 

Allegation of interim n^ligence 
In action against brewery corpora¬ 
tion and wholesale beer dealer for in¬ 
juries to purchaser of beer when 
bottle of such corporation’s beer ex¬ 
ploded on codefendant’s premises, 
where complaint does not allege cor¬ 
porate defendant’s sole control of 
bottle, but asserts codefendant's in¬ 
terim negligence, res ipsa loquitur 
rule may not be invoked.—^Marko- 
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Witz V. Liebert & Obert, 43 A.2d 794, 
123 N.J.Misc. 281. 

14. Cal.—Gordon v. Aztec Brewing 
Co., 203 P.2d 522. 33 Cal.2d 514— 
Escola V. Coca Cola Bottling Co. 
of Fresno, 150 P.2d 436. 24 Cal.2d 
453. 

Fla.—Groves v. Florida Coca-Cola 
Bottling Co., 40 So.2d 128—Hughs 
v. Miami Coca Cola Bottling Co., 
19 So.2d 862, 155 Fla. 299. 

Ga.—Macon Coca-Cola Bottling Co. 
V. Crane, 190 S.E. 879, 55 Ga.App. 
573—Payne v. Rome Coca-Cola 
Bottling Co., 73 S.E. 1087, 10 Ga. 
App. 762. 

Ill.—Roper V. Dad’s Root Beer Co., 
82 N.E.2d 815, 336 Ill.App. 91. 
La.—Ortego v. Nehl Bottling Works, 
6 So.2d 677, 199 La. 599—Piacun 
V. Louisiana Coca-Cola Bottling 
Co., App., 33 So.2d 421—Auzenne v. 
Gulf Public Service Co., App., 181 
So. 54. 

Mo.—Stolle V. Anheuser-Busch, 271 
S.W. 497, 307 Mo, 520—Stephens v. 
Coca-Cola Bottling Co. of St. Louis, 
App., 215 S.W.2d 50. 

Tex.—Honea v. Coca Cola Bottling 
Co., 183 S.W.2d 968, 143 Tex. 272, 
160 A.L.R. 1445. 

Reason for mle 

When all intervening causes have 
been eliminated, then in effect the 
bottle is still regarded as though it 
continued to remain in the hands 
of the bottler.—^Kees v. Canada Dry 
Ginger Ale, 199 S.\V.2d 76, 239 Mo. 
App. 1080, 

Proof req.iiired 

It is not necessary to eliminate 
each and every remote possibility of 
injury to the bottle up to the time of 
the explosion; it is enough if the 
evidence is such as to permit a rea¬ 
sonable inference in the light of all 
the circumstances that the bottle 
was not accessible to extraneous 
harmful influences, and that It was 
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butting the inference arising thereunder.^^ The 
basis for the application of the doctrine is that there 
is an inference from the explosion that defendant 
was negligent either in subjecting a safe bottle to 
too much pressure or in failing to discover a de¬ 
fect in the bottle which in the exercise of due care 


65 C.J.S. 

it should have discovered.^® The fact that plaintiff 
does not produce the fragments of the exploded bot¬ 
tle does not prevent the application of the doctrine 
on the ground that it makes it too difficult for de¬ 
fendant to ascertain the cause of the explosion.i7 


2. Ad]viissibxlity 


§221- In General 

Under the general rules of evidence, all surrounding 
circumstances are relevant on the issue of negligence. 

All the surrounding circumstances are relevant in 
determining whether an act or omission was neg- 
ligent,^® and it has been held that where an act is 


not negligent per se it may be shown that experi¬ 
enced persons did the same.^^ General rules ordi¬ 
narily govern the admissibility of evidence in ac¬ 
tions to recover damages for injury resulting from 
negligence,20 and in accordance therewith evidence 
tendered in negligence actions has been held to be 
admissible^i or evidence tendered in negligence ac- 


handled in a reasonably careful man¬ 
ner by the injured person and others 
who may have had reason to move or 
touch it. 

Cal.—Gordon v. Aztec Brewing- Co., 
203 P.2d 522, 33 Cal.2d 514—Escola 
V. Coca Cola Bottling Co. of Fres¬ 
no. 150 P.2d 436, 24 CaL2d 453— 
Hoffing V. Coca-Cola Bottling Co., 
197 P.2d 56. 87 CaLApp.2d 371. 

Pla.—Groves v. Florida Coca-Cola 
Bottling Co., 40 So.2d 128. 

Tex.—Honea v. Coca Cola Bottling 
Co., 1S3 S.W.2d 968, 143 Tex. 272, 
160 A.L.R. 1445. 

15. La.—Piacun v. Louisiana Coca- 
Cola Bottling Co., App., 33 So.2d 
421, 

Mo.—Stephens v. Coca-Cola Bottling 
Co. of St. Louis, App., 215 S.W.2d 
50. 

Extent of exculpatiou req,Tiired 
In consumer's action against man¬ 
ufacturer of bottled beverage for in¬ 
juries sustained when bottle explod¬ 
ed as consumer attempted to open 
it, manufacturer was not reauired to 
exculpate itself from blame for caus¬ 
es not attributable to defects in the 
manufacture and bottling or for 
causes arising from improper hand¬ 
ling of the bottle by third persons, 
but was reQuired only to show with 
reasonable certainty that explosion 
could not have been caused by any 
defects in preparation and manufac¬ 
ture, in order to rebut prima facie 
case against it raised by the doctrine 
of res ipsa loauitur.—^Auzenne v. 
Gulf Public Service Co., La-App., 181 
So. 54. 

16. Gal.—Gordon v. Aztec Brewing 
Co., 203 P.2d 522, 33 Cal.2d 514— 
Escola V. Coca Cola Bottling Co. 
of Fresno, 150 P.2d 436, 24 CaL2d 
453. 

17. La.—La n za v. De Bidder Coca 
Cola Bottling Co., App., 3 So.2d 
217. 

18- U.S.—^Martucci v. Brooklyn 
Children's Aid Soc., C.C.A.N.Y., 140 
P.2d 732. 


I Any evidence 

(1) In action by customer who fell 
down steps in defendant’s store, any 
evidence relevant to issue of negli¬ 
gence was admissible unless ex¬ 
cluded by some rule of law.—Del- 
more V. Polinsky, 42 A.2d 349, 132 
Conn. 28. 

(2) Where there is a question of 
negligence vel non, any evidence is 
relevant that tends reasonably either 
to show that injury might not or 
might have been anticipated from ac¬ 
tion or nonaction in question.—^Pound 
V. Popular Dry Goods Co., Tex.Civ. 
App., 139 S-W.2d 341. 

Safety regulations 

Evidence respecting safety regula¬ 
tions and orders of public authorities 
ordinarily is admissible on the issue 
of negligence vel non. 

Cal.—^Pierce v. Sinner, 140 P.2d 474, 
60 Cal. App. 2d 259—Brumhall v. 
Sutherland, 293 P. 672, 110 Cal. 
App. 10. 

Pa.—Weimer v. Westmoreland Wa¬ 
ter Co., 193 A. 665, 127 Pa.Super. 
201 . 

TTse of machine 

On question whether use of a par¬ 
ticular machine or appliance by de¬ 
fendant is negligent, a jury may 
properly consider all facts that 
throw light on it, and the possibility 
and ease or difficulty of procuring 
something different which is safer 
and better are important facts bear¬ 
ing on it, but because of raising col¬ 
lateral issues admission of such evi¬ 
dence is properly left to discretion of 
trial judge.—Edgarton v. H. P. Welch 
Co., 74 hr.E.2d *674, 321 Mass. 603, 174 
A.L.R. 462, 

19. Mont.—^Prosser v. Montana Cent. 
R. Co., 43 P. 81, 17 Mont. 372, 30 
L.R.A, 814. 

22 C.J. P 743 note 31. 

20. Cal.—^Drury v. Hagerstrom, 157 
P.2d 878, 68 Cal,App.2d 742. 

La.—^Weadock v. Eagle Indemnity 
Co-, App., IS So.2d 132* 
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' Pa.—Silver v, Kaiserman, 19 Pa. 
Dist. & Co. 552. 

Tenn.—^Hood v. Grooms, 4 Tenn.App. 
511. 

Conversations held prior to the ac¬ 
cident and relevant thereto have been 
held admissible.—Parker v. James E. 
Granger, Inc., 52 P.2d 226, 4 Cal.2d 
668, appeal dismissed and certiorari 
denied Parker v. James Granger, Inc., 
56 S.Ct. 958, 298 U.S. 644, 80 L.Bd. 
1375—45 C.J. p 1230 note 15 [a] (2). 
Direct or circumstantial evidence 

(1) In negligence action, circum¬ 
stantial evidence is competent.— 
Stine V. Union Electric Co. of Illi¬ 
nois, 26 N.E.2d 433, 305 Ill.App. 37. 

(2) KTegligent acts of commission 
are usually proved by direct evi¬ 
dence, while negligent acts of omis¬ 
sion are usually proved by circumr 
stantial evidence.—^Pope v. Reading 
Co., 156 A. 106, 304 Pa. 326. 

(3) Although circumstantial evi¬ 
dence is competent to prove negli¬ 
gence or cause of an injury, the cir¬ 
cumstances must be such as to take 
case out of realm of mere conjecture, 
apd circumstances must themselves 
be proved and cannot be presumed.—■ 
Westland Oil Co. v. Firestone Tire & 
Rubber Co., C.aA.N.D., 143 F.2d 326. 

21. U.S.—Union Pac. R. Co. v. 

Blank, C.C.A.Neb., 167 P.2d 291— 
Henry H. Cross Co. v. Simmons, 
C.C.A.Ark., 96 F.2d 482. 

Ga.—Central of Georgia Ry. Co. v. 
Dumas, 160 S.E. 814, 44 Ga.App. 
152. 

Idaho.—Spence v. Price, 279 P. 1092, 
48 Idaho 121, followed in Goodwin 
V. Price, 279 P. 1094, 48 Idaho 129. 
Iowa.—Tracy v. Liberty Oil Co., 226 
N.W. 178, 208 Iowa 882. 

Mass.—^New England Box Co. v. C & 
R Const. Co., 49 N.E.2d 121, 313 
Mass. 696, 150 A.L.R. 152—Choice- 
ner v. Walters Amusement Agen¬ 
cy, 1*68 N.E. 918, 269 Mass. 341. 

Mo.—^Anderson v. Chicago Great 
Western R. Co.,. App., 71 S.W.-2d 
508. 
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tions has been held inadmissible, such as evidence 
offered to show defendant’s negiigence,^^ or plain¬ 
tiff’s contributory negligence,^^ or evidence offered 
on the issue of the fact,25 cause,^® or nature and 
extent-'^ of injury or damage, existence of the de¬ 
fect or danger,-^ or the exercise of care in keeping 
premises in safe condition. 

§ 222. Manner and Circumstances of Acci¬ 
dent or Injury in General 

Evidence as to the manner and circumstances at¬ 


tending an accident or Injury ordinarily is admissible In 
an action founded on negligence. 

In an action founded on negligence it is always 
proper to admit evidence to prove any feature of 
the environment or of the manner and circumstanc¬ 
es of the accident or injury, for which damages are 
sought to he recovered, which may shed light on 
any material issue of fact involved,such as the 


N.H.—Brunelle v. Nashua Bldg. & 
Boon Ass’n, 64 A.2d 315, 95 N.H. 
391. 

45 C.J. P 1228 note 97. 

Constmetion of elevator gates 

Evidence that gates of elevator on 
upper floor were of different con¬ 
struction from those where accident 
occurred held admissible in action 
against owners of building for death 
of one falling into shaft.—Gross v. 
General Inv. Co., 259 N.W. 557, 194 
Hinn. 23. 

22. U.S.—Parker v. Gulf Reflning 
Co., aC.A.Ohio, SO F.2d 795. 

Cal.—-Hill V. Eaton & Smith, 149 P. 

2d 762, 65 Cai.App,2d 11. 

Ind.—Silvestro v. Walz, 51 N.E.2d 
629, 222 Ind. 163. 

Mass.—Rice v. Rosenberg, 165 N.E. 
667, 266 Mass. 520. 

Mo.—Orr v. Shell Oil Co., 177 S.W. 

2d 608, 352 Mo. 288. 

N.M.—Seal v. Safeway Stores, 147 
P.2d 359, 4S N.M. 200. 

Pa.—Sweeney v. Blue Anchor Bever¬ 
age Co., 189 A. 331, 325 Pa. 216. 
R.I.—Floyd v. Turgeon, 27 A.2d 330, 
68 R.I. 218. 

Tex.—Pound v. Popular Dry Goods 
Co., Civ.App., 139 S.W.2d 341. 

45 C.J. p 122S note 98. 

Representations not relied on 

In action by buyer's wife against 
seller for damage caused by explo¬ 
sion of gasoline cooking stove, ex¬ 
cluding page of seller's catalogue 
published after purchase of stove in 
which stoves of same character were 
recommended as being safe held not 
error in absence of showing that 
stove was bought on representations 
made in catalogue.—Evans v. Sears, 
Roebuck & Co., 176 S.B. 843, 49 Ga. 
App. 744. 

23. Tenn.—^Huber v. Wilson, 126 S. 
W.2d 893, 23 Tenn.App. 109. 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 
Vt. 367. 

45 C.J. P 1229 note 3. 

DPinancial condition 

In common-law action for negli¬ 
gent injury, defendant's financial re¬ 
sponsibility, or size of fund from 
which judgment is to be paid, is im¬ 
material on questions of negligence. 
—The Kearny, D.C.N.T.,, 3 F.Supp. 
71S. 


Mental attitude j 

Where defendant acts according to 
his best judgment in an emergency j 
not attributable to his negligence 
and takes a negligent course caus¬ 
ing injury, although a safe course 
is open, his mental attitude showing 
hia best judgment is material, and 
he can testify thereto in negligence 
action-—Huber v. Wilson, 126 S.W. 
2d 893, 23 Tenn.App. 109. 

24- Ind.—Pittsburgh, etc., R. Co. v. 

O'Conner, 85 N.E. 969. 171 Ind, 686. 
45 C.J. P 1229 note 4. 

Plaiutifr as prankster 

In action for injuries sustained 
when defendant frightened plaintiff, 
wherein defendant alleged that 
plaintiff and defendant had often en¬ 
gaged in pranks on each other and 
that plaintiff invited prank by de¬ 
fendant, evidence that plaintiff often 
indulged in playing pranks on others 
and had general reputation for do¬ 
ing so held admissible.—Carothers v. 
Cameron, Tex.Civ.App., 93 S.W. 2d 
455, error dismissed. 

25. Vt.—Trow v. Thomas, 41 A. 652, 
70 Vt. 580. 

45 C.J. p 1229 note 1. 

26. N.Y.—Vincitorio v. Kilar Const. 
Co., 267 N.Y.S. 89, 240 App.Div. 
853. 

Okl,—Missouri Motor Distributing 
Co. V. Barker, 39 P.2d 544, 170 Okl. 
183. 

45 C.J. p 1229 note 2. 

Condition of clothing 

In action by customer injured by 
slipping on oil on floor of grocery 
store, evidence of oily condition of 
customer's coat when taken to tailor 
for cleaning held admissible.—Mc¬ 
Gee V. Kraft, 166 A- 80, 110 N.J.Law 
532. 

27. N.Y.—Da Plante v. Johnson, 297 
N.Y.S. 318, 163 Misc. 96, affirmed 
7 N.Y.S.2d 62S, 255 ApP-Div. 248. 

Wis.—Olwell V. Skobis, 105 N.W. 

777, 126 Wis. 308. 

45 C.J. p 1229 note 11. 

28. Mo.—Orr v. Shell Oil Co., 177 
S.W.2d 608, 352 Mo. 288. 

45 C.J. P 1229 note 7. 

29. Ala.—Damson & Sessions Bolt 
Co. V. McCarty, 173 So. 388, 234 
Ala. 60. 


j Cal.—Katz v. Helbing, 271 P. 1062, 

I 205 Cal. 629, 62 A.D.R. 825. 

I Purpose for which premises used 
In determining whether occupant 
of premises has exercised reasonable 
care to keep them in safe condition 
for invitees, it is proper to consider 
uses and purposes for which prem¬ 
ises in Question are primarily intend¬ 
ed.—Damson & Sessions Bolt Co. v. 
McCarty, 173 So. 388. 234 Ala. 60. 
Cknnpliments of inspector immateri¬ 
al 

Fact that state inspector compli¬ 
mented storekeeper's clerks for keep¬ 
ing store “nice and clean" held im¬ 
material on questions of its safety 
and storekeeper's negligence in such 
respect at time of injury to customer 
tripping over twine in aisle.—Sears, 
Roebuck &. Co. v. Peterson, C.C.A. 
Minn., 76 F.2d 243. 
piling metal sheets 

In action for injuries to customer 
in hardware store owner's warehouse 
when steel sheets fell on his leg, 
evidence as to proper method of pil¬ 
ing similar sheets was improperly 
excluded.—^Webber v. E. K. Darimer 
Hardware Co., 15 N.W.2d 286, 234 
Iowa 1381. 

30. Cal.—Whittemore v. Dockhsed 
Aircraft Corporation, 149 P.2d 212, 
reheard 151 P.2d 670, 65 Cal.App. 
2d 737. 

Mich.—Haynes v. Clark, 233 N.W. 
321, 252 Mich. 295. 

Mo.—Orr v. Shell Oil Co., 177 S.W.2d 
608, 352 Mo. 288. 

N.Y.—Garrow v. State, 52 N.Y.S.2d 
155, 268 App.Div. 534, affirmed 61 
N.E,2d 623, 294 N.Y. 741. 

Pa.—Weir v. Bond Clothes, 198 A. 

896, 131 Pa. Super. 54. 

Wis.—Cameron v. Union Automobile 
Ins. Co., 246 N.W. 420, 210 Wis. 
659, rehearing denied 247 N.V\r. 453, 
210 Wis. 659. 

45 C.J. p 1230 note 15. 

Condition of plaintiff 
Ky.—Henry v. J. G. McCrory Co., 130 
S.W.2d 846, 279 Ky, 248. 

45 C.J. p 123X) note 15 [a] (5), (6). 
Physical conditions 

Evidence otherwise competent is 
admissible to show the physical con¬ 
ditions existing at the time and place 
of the accident.—Gaillard v, Boynton, 
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care or negligence of a person,including contrib¬ 
utory negligence,^^ or his duty to take precautions 
against accidents or injury,33 or which may explain 
any matters or conduct that might otherwise tend 
to show negligence ;34 and such evidence is not to 
be held inadmissible merely because it is of itself 
incompetent to establish liability or freedom there¬ 
from,35 or because it incidental!}^ involves other acts 
of negligence,35 or shows facts which might have 
been made the basis for an independent right of ac- 
tion,37 ]Sfo such evidence may be received, howev¬ 
er, which has not a direct tendency to the proof or 
disproof of matters in issue.^s 

§ 223. Abandonment of Use of Agency or 
Appliance by Others 

Proof that others abandoned use of an agency or 
appliance may be admissible to show the defendant's 
knowledge of its inherent danger. 

The abandonment, by most other persons engaged 
in the same occupation or industry as the party 
charged, of the use of a particular agency or ap¬ 
pliance, because of its danger, may be proved for 


the purpose of showing that the party knew or 
should have known of the danger in its use.33 

§ 224. Acts after the Injury 

Evidence of the subsequent conduct of one whose 
negligence is alleged to have caused or contributed to 
an accident or injury ordinarily is inadmissible to show 
antecedent negligence. 

Evidence of the subsequent acts of one whose 
negligence is alleged to have caused or contributed 
to an accident or injury ordinarily is inadmissible 
to show antecedent negligence,40 although in a 
proper case such evidence may be admissible for 
other purposes, as where evidence of subsequent 
acts, which by their nature tend to contradict other 
evidence as to the act or condition in question, is 
admissible in rebuttal.^i 

Acts of third persons after an accident or injury 

ordinarily are immateriaL‘^3 

§ 225. - Changes, Repairs, and Precau¬ 

tions 

a. In general 


C.C.A.N'.H., 70 P.2d 552—45 C.J. p 
1230 note 15 [a] (1), (3), (11), (12). 

31. Okl.—M. & D. Motor Freight 
Lines v. Kelley, 202 P.2d 215. 

Tex.—Gulf Pipe Line Co. v. Bailey, 
Civ-App., 40 S.W.2d 938, error dis¬ 
missed. 

45 C.X p 1230 note 16, p 1231 note 17. 
OccnrxexLce of accident 

Although, negligence is not to be 
presumed, fact that accident has oc¬ 
curred should be considered in con¬ 
nection with all other facts in order 
to determine whether there was neg¬ 
ligence.—Garrow v. State, 62 N.Y.S. 
2d 155, 268 App.Div. 534, affirmed 61 
K.E.2d 523, 294 N.Y. 741. 

32. Cal,—^Whittemore v. Lockheed 
Aircraft Corporation, 149 P.2d 212, 
reheard 151 P.2d 670, 65 Cal.App. 
2d 737—Emery v. Los Angeles H. 
Corporation, 143 P.2d 112, 61 Cal. 
App.2d 455. 

Fla.—^Atlantic Greyhound Lines v. 

Lovett, 184 So. 133, 134 Fla. 505. 
Ind.—Town of Argos v. Harley, 49 
N.E.2d 552, 114 Ind.App. 290— 

Riesbeck Drug Co. v. Wray, 39 j 
E.2d 776, 111 Ind.App. 467. 

Me,—Bedell v. Androscoggin & IC 
Ry, Co., 177 A. 237, 133 Me. 268. 
Mo.—Orr v. Shell Oil Co., 177 S.W.2d 
608, 352 Mo. 288—Hangge v. Um- 
"bright, 119 S.W.2d 382—^Doherty v. 
St. Louis Butter Co., 98 S.W.2d 
742, 339 Mo. 996. 

H.H.—Clark v. Boston & Maine R. 

R., 182 A. 175, 87 N.H. 434. 

Wash.—Smith v. Mottman, 77 P.2d 
376, 194 Wash. 100. 

45 ax p 1231 note 17. 


I Choice of alternatives 
! Where an injured person pursued 
one of two possible courses of con¬ 
duct when faced with danger, he may 
properly testify why he did not fol¬ 
low the other, as bearing on the is¬ 
sue of contributory negligence.— 
Wiese v, Chicago Great Western R. 
Co., 166 H.W. 66, 182 Iowa 608. 

Conduct of prudent man 

In personal injury action, plaintiff 
charged with contributory negligence 
can show that he acted under the 
circumstances as an ordinarily pru¬ 
dent man would have acted under 
similar conditions,—^Miller v. Marsh, 
201 P.2d 341, 63 N.M. 6. 

Iiigliting 

(1) Evidence as to improper light¬ 
ing of the place where the accident 
occurred ordinarily is admissible on 
the issue of contributory negligence. 
Mo.—Pox V. Missouri Jobbing House, 

App., 32 S.W.2d 130. 

Pa.—Weir v. Bond Clothes, 198 A. 

896, 131 Pa.Super. 54. 

R.L—^Kulpa V. General Ice Cream 

Corp., 43 A.2d 60, 71 R.L 168. 

45 C.X p 1231 note 17 [a] (1). 

(2) Evidence respecting the cus¬ 
tomary lack of lights in an elevator 
may be admissible as tending to 
show that plaintiff was not contrib- 
utorily negligent in failing to be 
warned by absence of light when he 
stepped through the doorway of an 
elevator shaft in the mistaken be¬ 
lief that the elevator was there.— 
Sheridan v. .®tna Casualty & Surety 
Co.. 100 P.2d 1024. 3 Wash.2d 423. 

33. H'.Y.—Mount V. Brooklyn Union 
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Gas Co., 7.6 IST.T.S. 533, 72 App.Div. 
440. 

Admissibility of evidence as to pre¬ 
cautions against injury generally 
see infra § 236. 

34. Mo.—Overholt v. Vieths, 6 S. 
W. 74, 93 Mo. 422, 3 Am.S.R. 657. 

45 C.X p 1231 note 19. 

35. N.T.—Campion v. Rollwagen, 59 
N.Y.S. 308, 43 App.Div. 117. 

45 C.X p 1231 note 20. 

36. Ga.—Palmer Brick Co. v. Chen- 
all, 47 S.E. 329, 119 Ga. 837. 

45 C.X p 1231 note 21. 

37. N.Y.—GMligan v. New York, 
etc.. R. Co., 1 E.D. Smith 453. 

45 C.X p 1231 note 22. 

38. Mo.—^Wholf V. Kansas City, C. 
C. & St. X Ry. Co., 73 S.W.2d 196, 
335 Mo. 520. 

45 C.J. p 1231 note 23. 

38. Mo.—Crane v. Missouri Pac. R. 

Co., 87 Mo. 588. 

45 C.J. p 1231 note 26. 

Admissibility generally of evidence 
as to knowledge of defect or dan¬ 
ger see infra § 233. 

40. Ala.—Gulf, M. & N. B. Co. v. 
Havard, 117 So. 223, 217 Ala. 639. 

45 C.X p 1232 note 27. 

41. N.Y.—Barker v. Savage, 31 N. 
T.Super. 288, reversed on other 
grounds 45 K.Y. 191, 6 Am.R. 6*6. 

45 C.X p 1232 note 33. 

42. Conn.—^Fitzpatrick v. Cinitis, 

139 A. 639, 107 Conn. 91. 

45 C.J. p 1232 note 35. 
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b. Conditions at time of injury 

c. Ownership or control 

d. Cause of injury 

e. Practicability of safeguards or repairs 

f. Explanation or rebuttal 

a. In General 

Evidence of changes, repairs, and precautions made 
or adopted after an accident ordinarily is inadmissible to 
show antecedent negligence or as an admission of negli¬ 
gence; but such evidence may be admissible for other 
purposes. 

While there is some authority to the contrary, 
it is the general rule that, where a dangerous, de¬ 
fective, or improper place, method, or appliance is 
alleged to have resulted in an injury for which dam¬ 
ages are sought to be recovered, evidence that, sub¬ 
sequent to the accident or injury complained of. 


changes or repairs thereof or thereto were made by 
the person charged or precautions to prevent re¬ 
currence of injury were taken by him, is inadmissi¬ 
ble to show antecedent negligence or as an admis¬ 
sion of negligence on the particular occasion in 
question"*^ or to show that the conditions previ¬ 
ously existing wxre in violation of statutory regu¬ 
lations but such evidence may be admissible for 
other purposes,^^ and where it is so admissible it 
i cannot be excluded merely because it is not com¬ 
petent to prove negligence.^7 

h. Conditions at Time of Injury 

Evidence of subsequent changes, repairs, or precau¬ 
tions Is generally Inadmissible to show the previous dan¬ 
gerous or defective condition that prevailed; but such 
evidence may be admissible to show the difference between 
conditions at the time of the accident, and those at the 
I time of the trial. 


43, Kan.—^White v. Berkson Bros. 
Cloak, etc., Co., 187 P. 670, 106 Kan. 
239. 

45 C.J. P 1232 note 37. 

44. U.S.—Henwood v. Chaney, C.C.A. 
Mo., 156 F.2d 392, certiorari denied 
67 S.Ct. 113, 329 U.S. 760, 91 L.Ed. 
665—Kunschman v. U. S., D.C.X. 
Y., '51 F.2d 306, reversed on other 
grounds, C.C.A., 54 F,2d 987—U. 

V. Norfolk-Berkley Bridge Cor¬ 
poration, D.C.Va., 29 F.2d 115. 
Ala.—Norwood Clinic v. Spann, 199 
So. 840, '240 Ala. 427— Corpus Juris 
cited in Southern Ry. Co. v. Smith, 
137 So. 398, 406, 223 Ala. 583— 
Gulf, M. & N. R. Co. V. Havard, 
117 So. 223, 217 Ala. 669. 

Ark.—^Kearns v. Steinkamp, 45 S.W. 

2d 519, 184 Ark. 1177. 

Cal-— Corpus Juris cited in Meyer v. 
City and County of San Francisco, 
49 P.2d 893, 894, 9 Cal.App.2d 361. 
Conn.— Ooippus Juris cited in Carring¬ 
ton V. Bobb, 184 A. 591, 592, 121 
Conn. 258—Ryan v. George L. Lil- 
ley Co., 183 A. 2, 1'21 Conn. 26. 
D.C.—Altemus v. Talmadge, 58 F,2d 
874, 61 App.D.C. 148, certiorari de¬ 
nied 53 S.Ct. 16, '287 U.S. 614, 77 L. 
Ed. 533. 

Ga.—Flint River Cotton Mills v. Col¬ 
ley, '30 S.E.2d 426, 71 Ga-App. 288. 
Ill.—Garshon v, Aaron, 71 N.E.2d 799, 
330 IlLApp. 540. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Stacy, 164 S.W.2d 
537, 291 Ky. 325—City of Dayton 
V. Pox, 70 S.W.2d 961, 254 Ky. 51. 
Mass.—^Knowles v. Great Atlantic & 
Pacific Tea Co., 192 N.E. 2, 287 
Mass. 400. 

Miss.— Corpus Juris cited in Stand¬ 
ard Oil Co. V. Pranks, 149 So. 798, 
799, 167 Miss. 282. 

Mo.—^Wallingford v. Terminal R. R. 
Ass'n of St. Louis, 88 S.W.2d 361, 
337 Mo. 1147—Gignoux v. St. Louis 
Public Service Co., App., 180 S.W.2d 


784—Brule v. Mayflower Apart¬ 
ments Co., App., 113 S.W.2d 1058. 
N.J.—Mi 11 man v. U. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28. 

N.C.— Corpus Juris cited in Parrish 

V. Atlantic Coast Line, 20 S.E.2d 
299, 304, 221 N.C. 292. 

Ohio,—Shoemaker v. City of Barber¬ 
ton, App., 44 N.E-2d 477—Pieman v. 
Higbee Co., 6 N.E.2d 21, 54 Ohio 
App. 55. 

Okl.—Montgomery Ward & Co. v. 

Curtis, 188 P.2d 199, 199 Okl. 525. 
Or.—Erickson’s Dairy Products Co. v. 
Northwest Baker Ice Machine Co., 
109 P.2d 53, 165 Or. 553. 

Pa.—^tVeimer v. Westmoreland Wa¬ 
ter Co., 193 A. 665, 127 Pa.Super. 
201—^Woodring v. City of Easton, 
164 A. 921, 108 Pa.Super. 431— 
Commonwealth v. Griesing, 54 Pa. 

I Dist. & Co. 573, 39 Luz.Leg.Reg. 
i 17- 

S.C.—Bolen v. Strange, 6 S.E.2d 466, 
192 S.C. 284. 

Tex.— Corpus Juris cited in S. Blick- 
man, Inc., v. Chilton, Civ.App., 114 
S.W.2d 646, 650— Corpus Juris cited 
in Texas Co. v. Brown, Civ.App,, 82 
S.W.2d 1101, 1106, error dismissed 
—Corpus Juris cited in Gulf Pipe 
Line Co. v. Smith, Civ.App., 42 S. 

W, 2d 812, 813—Gulf Pipe Line Co. 
V. Bailey. Civ.App., 40 S.W.2d 938, 
error dismissed. 

Utah.—Potter v. Dr. W. H. Groves 
Latter-Day Saints Hospital, 103 P. 
'2d '280, 99 Utah 71—Nielsen v. 
Christensen-Gardner, Inc., 38 P.2d 
743, 85 Utah 79— Corpus Juris cit¬ 
ed in Christensen v. Utah Rapid 
Transit Co.. 27 P.2d 468. 474, 83 
Utah 231. 

Contra Jenkins v. Hooper Irr. Co., 44 
P. 829, 13 Utah 100. 

Wash.—^Hatcher v. Globe Union Mfg. 

Co., 35 P.2d 32, 178 Wash. 411. 

Wis.—Corpus Juris cited in Heiden 
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V. City of Milwaukee, 275 N.W. 92^, 
926. 226 Wis. 92, 144 A.L.R. 420. 

45 C.J. p 1232 note 38. 

Additional precautions 

Taking of additional precautions- 
after accident is not competent as 
admission of insufficient care before. 

■—Manchester v. City of Attleboro, 
193 N.E. 4, 288 Mass. 492. 

Installation of railing 

In action by husband for loss of 
consortium, as result of injuries sus¬ 
tained by his wife in a fall when she 
stepped from step at rear door of 
the defendant’s store into parking 
lot, the control of which W’as reserv¬ 
ed by the owner of the building, 
court properly refused to permit de¬ 
fendant to show that the owner of 
I the building put in railings and other 
improvements at entrance in question 
after accident, since it was immate¬ 
rial to any issue in the case wha 
erected the railings and made the im-. 
provements.—Cannon v. S. S. Kresge 
Co., 116 S.W.2d 559. 233 Mo.App. 173. 

45. Pa.—Commonwealth v. Griesing, 
54 Pa.Dist. & Co. 573, 39 Liiz.Leg. 
Reg. 17. 

46. Ala.—Norwood Clinic v. Spann, 
199 So. 840, 240 Ala. 427. 

Mo.—Derrington v. Southern Ry. Co., 
40 S.W.2d 1069, 328 Mo. 283. cer-. 
tiorari denied Southern Ry. Co. v. 
Derrington, 52 S-Ct. 37, 284 U.S. 
€62, 76 L.Ed. 561. 

Utah,—^Nielsen v, Christensen-Gard- 
ner, Inc., 38 P.2d 743, 85 Utah 79— 
Corpus Juris cited in Christensen 
V. Utah Rapid Transit Co., 27 P.2d' 
468, 474, 83 Utah 231. 

Peculiar circumstances may make- 
such evidence admissible in proof of 
some incidental fact or issue.—Brule 
V. Mayflower Apartments Co. App., 
113 S.W.2d 1058. 

47. S.C.—^Holmon v. Orangebury, 11G„ 
S.E. 674, 118 S.C. 361. 

45 C.J. p 1234 note 40. 
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Although evidence of subsequent repairs or 
changes made or precautions taken is not admissible 
to show the dangerous character of a place, meth¬ 
od, or appliance at the time of an accident,such 
evidence may be received in a proper case for the 
purpose of showing the physical conditions at the 
time of the accident, by comparison with those at 
the time of the trial,especially where the jury 
view the locus in qiio^^ or a photograph of it is in- 
troduced.51 

If nothing can be shown except the mere fact 
of repairing or changing, and there is no incidental 
disclosure of the conditions existing at the time of 
the accident, such evidence is inadmissible.^- 

c. Ownership or Control 

Evidence of subsequent changes, repairs, or precau¬ 
tions may be admissible to show ownership or control of 
the place, method, or appliance causing the injury. 

Evidence of subsequent repairs or changes made 
or precautions taken by the person charged with 
responsibility is admissible in a proper case to show 
his ownership or control of the place, method, or 
appliance causing the injury^^ and his consequent 
duty to use it safely or to maintain it in safe con¬ 
dition.^^ 

d. Cause of Injury 

Evidence of subsequent changes, repairs, or precau¬ 


tions is admissible in a proper case to show that Injury 
resulted from the danger or defect remedied. 

Evidence of subsequent repairs or changes made 
or precautions taken is admissible in a proper case 
to show that the injury resulted from the danger or 
defect thus remedied,55 but the fact that such re¬ 
pairs or changes were made may not be shown when 
the cause of the accident is not thereby disclosed.56 

e. Practicability of Safeguards or Repairs 

Evidence of subsequent changes, repairs, or precau¬ 
tions may be admissible to show that it would have been 
practicable to make them before the accident occurred. 

Evidence of subsequent repairs or changes made 
or of precautions taken is admissible in a proper 
case for the purpose of showing the possibility and 
practicability of so doing at or before the time of 
the injury.57 Availability of funds with which to 
make changes or repairs may in a proper case be 
shown by evidence that they were made shortly aft¬ 
er the injury.58 

f. Explanation or Rebuttal 

Evidence as to subsequent changes, repairs, or pre¬ 
cautions is admissible In a proper case to explain or rebut 
other evidence. 

Evidence of subsequent repairs or changes made 
or of precautions taken is admissible in a proper 
case to explain or to show the incorrectness of dia¬ 
grams,5^ measurements,55 or photographs®^ of the 


48. Minn.—Morse v. Minneapolis & 
■St. L. Ry. Co., 16 N.W. 358, 30 
Minn. 465, overruling- Kelly v. 
Southern M. R. Co., 9 K.W. 5S8, 
28 Minn. 98, Phelps v. Mankato, 
23 Minn. 276, and O’Leary v. Man¬ 
kato, 21 Minn. 65. 

Mo.—Corpus Juris cited in Dimond v. 
Terminal R. R. Ass’n of St. Louis, 
141 S.W.2d 789, 799, 346 Mo. 333 
—Corpus Juris cited, in Derrington 
V. Southern Ry. Co., 40 S.W.2d 1069, 
1072, 328 Mo. ‘283, certiorari denied 
Southern Ry. Co. v. Derrington, 
52 S.Ct. 37, 284 XJ.S. 662, 76 L.Ed. 
561. 

Okl.—Montgomery Ward & Co. ▼. 

Curtis, 188 P.2d 199, 199 Okl. 525. 
45 C.J. p 1232 note 38. 

l^emoteness 

Even under the view that evidence 
of subsequent changes or repairs is 
admissible to show an admission of 
the previous unsafe condition of the 
place or thing involved, it should 
appear that the changes or repairs 
were made or precautions taken with¬ 
in such time after the accident and 
under such circumstances as to in¬ 
dicate that they were suggested 
thereby and were for the purpose of 
remedying the defect which caused it. 
—^Morse v, Minneapolis, etc., R. Co., 


16 N.W. 358, 30 Minn. 465—45 C.J. 

p 1235 note 45. 

49. Cal.— Corpus Juris cited, in 
Cowles V. Independent Elevator 
Co., 70 P.2d 711, 714, 22 Cal.App.2d 
109. 

45 C.J, p 1234 note 42. 

50. Ohio.—Weigel v. Cottage Build¬ 
ing & Loan Co., 42 N.E.2d 171, 68 
Ohio App. 467. 

45 C.J. p 1235 note 43. 

51. Miss.—Corpus Juris cited, in 
Standard Oil Co. v. Pranks, 149 
So. 798, 799, 167 Miss. 282. 

Tex.— Corpus Juris cited in Texas 
Co. V. Brown, Civ.App., 82 S-W.2d 
1101, 1107, error dismissed. 

45 C.J. p 1235 note 44. 

52. Ala.—Louisville, etc., R. Co. v. 
Malone, 20 So. 33, 109 Ala. 609. 

R.I.—McGarr v. National, etc.. 
Worsted Mills, 53 A. 320, 24 R.I. 
447, 96 Am.S.R. 749, 60 L.R.A. 122. 

53. Ala.—Norwood Clinic v. Spann, 
199 So. 840, 240 Ala. 427—Gulf, M. 
& N. R. Co. V. Havard, 117 So. 223, 
217 Ala. 669. 

Ill.—Kellems v. Schiele, 17 N.E.2d 
604, 297 Ill.App. 388, 

Tex.—Corpus Juris cited in Gulf Pipe 
Line v. Bailey, Civ.App., 40 S.W.2d 
938, 941, error dismissed, 

45 aJ. p 1235 note 49. 
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Admissibility of evidence generally 
to show ownership or control of 
injuring agency see infra § 235. 

54. Me.—'Carleton v. Rockland, etc., 
St. R. Co., 86 A. 334, 110 Me. 397, 
Ann.Cas.l91'5A 1209. 

45 C.J. p 1235 note 50. 

55. Ky.—^Union Light, etc., Co. v. 
Lakeman, 160 S.W. 723, 156 Ky. 
33. 

45 C.J. p 1236 note 52. 

56. R.I.—McGarr v. National, etc., 
Worsted Mills, 53 A. ’320, 24 R-I. 
447, 96 Am.S.R. 749, 60 L.R.A, 122. 

45 C.J. p 1236 note 53. 

57. Wash.—Hatcher v. Globe Union 
Mfg. Co., 35 P.2d 32, 178 Wash. 411. 

45 C.J. p 1236 note 55. 

58. N.T.—Morrell v. Peck, 88 N.T. 
398. 

45 C.J. p 1236 note 56. 

59. Okl.—St. Louis-San Francisco R. 
Co. v. Cauthen, 241 P. 188, 112 Okl. 
256, 48 A.L.R. 1447. 

45 C.J. p 1236 notes 56, 58, 

60. U.S,—Choctaw, etc., R, Co. v. 
McDade, Tenn., 24 S.Ct. 24, 191 U- 
S. 64, 48 L.Ed. 96. 

45 C.J. p 1236 note 59. 

61. Iowa.—^Achey v. Marion, 101 N. 
W. 435, 126 Iowa 47. 

45 C.J. p 1236 note 60. 
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locus in quo, or other evidence of conditions exist¬ 
ing subsequent to the change,or to rebut evidence 
or contentions that no change had been made since 
the injury, or that no defect, danger, or want of 
care existed at the time thereof,64 or that the use 
or condition then existing could not have been im¬ 
proved or made safer,66 or that such condition was 
a necessary one-66 

§ 226. Acts or Conduct at or before the In¬ 
jury 

Evidence showing the acts and conduct of one im¬ 
mediately before or at the time of an accident is generally 
admissible on the issue of his negligence. 

Evidence tending to show the actions and con¬ 
duct of the person charged immediately prior to, 
and at the time of, the alleged negligent act is com¬ 
petent and admissible,67 provided it was part of the 
same transaction as that which resulted in the ac¬ 
cident or injury complained of.68 

§ 227. Capacity and Intelligence of Child 

Evidence showing the capacity and experience of a 
chUd has been held admissible on the question of his 
negligence. 

Ordinarily evidence that a child whose negligence 
is in issue was bright and intelligent is admissible,69 
and his experience may be shown.70 

§ 228. Complaints or Warnings 

Evidence of complaints or warnings made or given 
prior to the accident ordinarily are admissible to show 
knowledge or notice of the defect or danger. 


Evidence that, before the accident or injury, com¬ 
plaint of a danger or defect had been made or warn¬ 
ing thereof given to the person charged, by the 
other party,71 or by a third person,72 or by the per¬ 
son charged to a third person,79 is admissible to 
show the knowledge of, or notice to, the person 
charged of such defect or danger, but where knowl¬ 
edge or notice is not an issue evidence of warnings 

is immaterial.74 

§ 229. Condition of Place or Appliance 

The admissibility of evidence respecting the con¬ 
dition of a place or appliance involved in an acci¬ 
dent is discussed infra §§ 230, 231. 

Examine Pocket Parts for later cases. 

§ 230. - Before Accident 

Evidence of the condition of a place, property, or 
appliance within a reasonable time prior to an accident 
in which It was Involved may be admissible as bearing on 
its condition at the time of the accident or to show 
knowledge of such condition on the part of the person 
charged. 

In view of the presumption of the persistence of 
conditions of a continuing nature once shown to ex¬ 
ist, evidence of the condition of a place, property, 
or appliance at or from which an injury for which 
damages are sought is alleged to have occurred, 
within a reasonable time prior to such injury, is ad¬ 
missible in a proper case to show the character or 
condition of such place, property, or appliance at 
the time of the injury,75 or to show notice of such 


•62. Ill.—Schuman v. Bader, 227 Ill. 
App. 28. 

Iowa.—Snyder v. "Witwer, 48 N.W. 
1046, 82 Iowa 652. 

Ky.—Frankfort, etc., Tract. Co. v. 
Hulette, 106 S.W. 1193, 32 Ky.L. 
732. 

«63. Okl.—St. Louis-San Francisco B. 
Co. V. Cauthen, 241 P. 188, 112 Okl. 
255, 48 A.L.R. 1447. 

45 C.J. p 1236 note 62. 

64. Mo.—Orr v. Shell Oil Co., 177 
S.W.2d 608, 362 Mo. 388. 

45 C.J. p 1236 note 63. 

65. Okl.—-St. Louis-San Francisco R. 
Co. V. Cauthen, 241 P. 188, 112 Okl. 
2'56, 48 A.L.B.. 1447. 

45 C.J. p 1237 note 64. 

66. Okl,—St. Louis-San Francisco R. 
Co. V. Cauthen, supra. 

45 C.J. p 1237 note 65. 

-67. Ala.—Corpus Juris quoted lu 
Webb V. Gay, 2 So.2d 775, 776, 241 
Ala- 336. 

45 C.J. p 1237 note 66. 


Webb V. Gay, 2 So.2d 775, 776, 241 
Ala. 336. 

45 C.J. p 1237 note 67. 

69. Kan.—^Atchison, etc., R. Co. v. 
Potter, 58 P. 471, 60 Kan. 808, 72 
Am.S.R. 385. 

45 C.J. p 1237 note 72. 

70. Ill.—^Anderson v. Chk?a&o City 
R. Co., 170 Ill./\pp. 497. 

71. Ark.—Hayes v. Brandt, 98 S.W. 
368, 80 Ark. 592. 

45 C.J. p 1237 note 74. 

72- Mich.—^Warren v. Porter, 108 N. 
W. 435, 144 Mich. 699. 

45 C.J. p 1237 note 75. 

73- Wash.—Franklin v. Ensel, 76 P. 
84, 84 Wash. 480. 

45 C.J. p 1238 note 76. 

74. Iowa.—Potter v. Cave, 98 N.W. 
569, 123 Iowa 98. 

4'5 C.J. p 1238 note 77. 

Admissibility generally of evidence 
as to knowledge of defect or dan¬ 
ger see infra § 233, 

75. U.S.—New York Life Ins. Co. v. 
Seighman, C.C.A.Ohio, 140 F.2d 930 
—Southern Pac,^ Go, v. Kauffman, 
C.C.A,CaL, 50 F.2d 159. 
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Cal.—Hollander v. Wilson Estate 
Co., 7 P.2d 177. 214 Cal. 583. 

Ga.—Corpus Juris cited in Central 
of Georgia Ry. Co. v. Keating, 165 
S.E. S73, S7G, 45 Ga.App. 811. 

Mo.—Corpus Juris quoted in Wal¬ 
lingford V. Terminal R. R, Ass*n 
of St. Louis, 88 S.'W.2a 361, 366. 
337 Mo. 1147—Pox v. Missouri Job¬ 
bing House, App., 32 S.W.2d 130. 

N.H.—Goldstein v. United Amuse¬ 
ment Corporation, 169 A. 587, ^^6 
N.H. 402, 

N.Y.—Caspersen v. La Sala Bros., 
171 N.K 754, 253 N.Y. 491. 

Or.—Lee v. Meier & Frank Co., 114 
P.2d 136, 166 Or. 600. 

Tenn.—Louisville & N. R. Co. V. 
Frakes, 11 Tenn.App, 593. 

Tex.—Houston Gas & Fuel Co. v. 
Perry, Civ. App., 55 S.W.2d 901, 
modified on other grounds 91 S.W. 
2d 1052, 127 Tex. 102. 

Wash.—Sheridan v. .<Etna Casualty 
& Surety Co., 100 P.2d 1024, 3 
Wash.2d 423. 

45 C.J. p 1238 note 81. 

Condition of floor 

Ky.—P. W. Wool worth Co. v. Brown, 
79 S.W.2d 362, 258 Ky. 29. 


68. Ala.—-Corpus Juris quoted in 
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C65idition to the person charged,*^6 provided the con¬ 
dition or circumstances have not materially changed 
in the interim,’^’^ Such evidence is inadmissible, 
however, where improper for any reason,*^® as 
where the conditions are substantially dififerent,'^^ 
the time is too remote,or the matter in issue is 
not of the nature of a continuing condition and 
it would seem also that it may be rejected in the dis¬ 
cretion of the court when because of surprise or 
confusion of issues its introduction would be unfair 
or improper.®^ 

Evidence in rebuttal of evidence as to prior con¬ 
ditions may be received in a proper case.^3 

§231. - After Accident 

Evidence of conditions prevailing after an accident 


is admissible to show conditions as they existed at the 
time of the accident, where the elapsed time, the na- 
ture of the situation, and the general circumstances 
Involved are such as to permit an inference of prior 
existence of the subsequent condition. 

Where there is a permissible inference of prior 
existence of a subsequent condition, evidence of the 
condition of a place, property, or appliance within 
a reasonable time after an accident in which it was 
involved is admissible to show the character or con¬ 
dition of such place, property, or appliance at the 
time of the accident,or to show the cause of such 
injury, or, it has been held, to show constructive 
notice of a defective condition,^® provided the con¬ 
dition or circumstances have not materially changed 
in the interim.Where, however, repairs or sub¬ 
stantial changes have been made or have occurred 


Mo.—Rearden v. F. W. Wool worth 
Co., App., 154 S.W.2d 373. 

OkL—S. H. Kress & Co. v. Maddox, 
203 P.2d 706. 

CHaring’ ligrhts 

In action for injuries from fallingr 
down stairs, evidence regrarding" glare 
of light and shadow on top of steps 
held admissible, even thougrh plain¬ 
tiff testified she was not aware of 
any defect in light.—Goldstein v. 
United Amusement Corporation, 169 
A. 587, 86 N.H. 402. 

Ch>od or poor working order 

(1) Admissibility of evidence that 
machine had worked properly for 
long period before accident is pecu¬ 
liarly appropriate, where only evi¬ 
dence of negligent maintenance is 
failure when accident occurred.— 
Southern Pac. Co. v. Kauffman, C.C. 
A.CaL, 60 F.2d 159. 

<2) In action against elevator in¬ 
spection company by hotel guest 
who sustained injuries while riding 
as a passenger in hotel passenger 
elevator which inspection company 
had duty to inspect, evidence regard¬ 
ing faulty condition of elevator as 
shown by manner in which it operat¬ 
ed before accident was admissible.— 
Cowles V. Independent Elevator Co., 
70 P.2d 711, 22 Cal.App.2d 109. 

Snow on ramp 

In action to recover for fall on 
slippery ramp, testimony that ramp 
on day before had snow, ice, and 
slush collected on it was admissible, 
where the temperature and weather 
conditions on the two days were 
similar.—Madalina v. Wegman's 
Food Markets, 41 N.T.-S.2d 631, af¬ 
firmed 72 N.Y.S.2d 678, 272 App.Div. 
957. 

78 , U.S.—S. S. Kresge Co. v. Hol¬ 
land, C.C.A.Ohio, 158 P.2d 495— 
New York Life Ins. Co. v. Seigh- 
man, C.C.A.Ohio, 140 F.2d 930— 
Southern Pac. Co. v, Kauffman, C. 
CA^Cal., 60 F.2d 169. 


Cal.—^Hatfield v. Levy Bros., 117 P* 
2d 841, 18 Cal.2d 798. 

45 C.J. p 1238 note 82. 

Greasy floor 

U.S.—Randolph v. Great Atlantic & 
Pacific Tea Co., D.C.Pa., 2 F.Supp. 
462, affirmed, C.C.A., Great Atlan¬ 
tic & Pacific Tea Co. v. Randolph, 
64 F.2d 247. 

77. U.S.—Oklahoma Natural Gas Co, 
V. Ross. C.C.A,Old., 131 F.^d 238— 
Corpus Juris cited in Sears, Roe¬ 
buck & Co. v. Copeland, C.'C.A.N.C., 
110 F.2d 947. 

Ga.—Corpus Juris cited in Central 
of Georgia Ry. Co. v. Keating, 
App., 165 S.B. 873, 876, 45 Ga.App. 
811. 

Md,—Corpus Juris cited in Moore v. 
American Stores Co., 182 A, 436, 
441, 169 Md. 541. 

N.J.—Millman v. U. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28. 

45 C.J. p 1238 note 83. 

78. Or.—Starberg v. Olbekson, 129 
P.2d 62, 169 Or. 369. 

79. Mich.—Robinson v. Wright, 63 
N.W. 938, 94 Mich. 283. 

45 C.J. p 1239 note 84. 

SO. U.S. — Oklahoma Natural Gas 
Co. V. Ross, C.C.A.Okl., 131 F.2d 
238. 

Ga.—Corpus Juris cited in Central 
of Georgia Ry. Co. v. Keating, 165 
S-E. 873, 876, 45 Ga.App. 811. 

45 C.J. p 1239 note 85. 

81. Cal.—Muller v. Hale, 71 P. 81, 
138 Cal. 163. 

45 C.J. p 1239 note 86, 

82. Neb.—Davenport v. Intermoun¬ 
tain R., etc., Co., 187 N.W. 905. 108 
Neb. 387, 390. 

45 C.J. p 1239 note 87. 

83. Ill.—Conover v, Harrisburg, 
etc.. Coal Co., 161 IlLApp. 74. 

45 C.J. p 1239 note 89. 

84. U.S.—^Westinghouse Electric El¬ 
evator Co. V. Hatcher, C.C.A.Tex,, 
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133 P.2d 109—Oklahoma Natural 
Gas Co. V. Ross, C.C.A.Okl., 131 F. 
2d '238—F. W. Wool worth Co. v.. 
Seckinger, C.C.A.La., 125 F.2d 97. 
Ark.—Missouri Pac. R. Co. v. Zol- 
liecoffer, 191 S.W.2d 587, 209 Ark. 
559. 

Conn.—Johnson v. Charles William 
Palomba Co., 157 A. 902, 114 Conn. 
108, 80 A.L.R. 441. 

Ga.—Southern Grocery Stores v. 

Kelley, 194 S.E. 234, 57 Ga.App. 37., 
Mass.—Diangelo v. United Markets, 
64 N.E.2d 619, 319 Mass. 143-. 

Mo.—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864. 
N.J.—Millman v. U. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
1 A.2d 265, 121 N.J.Law 28, 

N.Y.—Mironchik v. Sagadahoc S. S. 
Corporation, 174 N.E. 69, 255 N.Y. 
81—Reischer v. Jack Herzog & 
Bro.. 40 N.Y.S.Yd 318, 266 App. 

Div. 681—DeCarion v. Washington,. 
36 N.Y.S.2d 93. 

4'5 C.J. p 1239 note 92: 

Discretion of court 
N.Y.—^DeCarion v. Washington, su¬ 
pra, 

85. Ill.—Sherman v. Pardridge, 17T 
IlhApp. 304. 

Pa.—Murray v. Frick, 121 A. 47, 277 
Pa. 190, 29 A.L.R. 74. 

86. Mass.—^Kingman v. Lynn, etc., 
R. Co., 64 N.E. 79, 181 Mass. 38T. 

87. U.S.—Oklahoma Natural Gas Co< 
V. Ross, O.C.A.Okl., 131 F.2d 238. 

Cal.—Corpus Juris cited in Flury v. 
Beeskau, 33 P.2d 1033,. 1037, 139 
Cal,App. 398. 

Kan,—^Walker v. S. H. Kress & Co., 
75 P.2d 820, 147 Kan. 48. 

Me.—^Kerr v. Great Atlantic & Pa~ 
eifle Tea Co., 149 A. 618, 129 Me. 
48. 

N.J.—Millman v. U. S. Mortgage & 
Title Guaranty Co., 1 A.fd 266, 121 
N.J.Law 28. 

Okl.—Midco Oil Corporation v. Hull> 
75 P.2d 1126, 182 Okl. 21. 
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since the time of the injury, evidence of conditions 
subsequent to such changes or repairs is not admis¬ 
sible nor is evidence of subsequent conditions ad¬ 
missible where the matter in issue is not a condition 
of a continuing nature.^^ Evidence of subsequent 
conditions usually is not admitted where any con¬ 
siderable time has elapsed^® unless it appears that 
the condition had not substantially changed during 
such period^^ or unless from the nature of the mat¬ 
ter the lapse of time would make no material dif- 
fcrence-92 Where, however, there has been a com¬ 
paratively short lapse of time between the accident 
and the hour at which the conditions were observed, 
evidence of such observations ordinarily is admissi- 
ble.93 

Testing or rebutting evidence of condition. Evi¬ 
dence of changes in a place, property, or appliance 
is admissible to test or rebut evidence as to the con¬ 


dition thereof at a time after the accident or inj-ury 
in question.®^ On the other hand, evidence that no 
change has taken place is equally admissible.®® 

§ 232- General Custom and Usage 

Evidence of general custom or usage ordinarily Is 
admissible on the issue of due care where the conditions 
subsisting at the time and place of the accident are simi¬ 
lar to those to which such custom relates. 

As a general rule, evidence of the custom, usage, 
and practice, if any, generally followed without ac¬ 
cident or injury by others in the same situation or 
occupation as to the doing of a particular act or the 
use of a particular agency or method is competent 
on the question whether or not a person whose neg¬ 
ligence is an issue in an action to recover damages 
was in the exercise of due care in doing such act or 
employing such agency or method or in the failure 
so to do,®^ provided such general custom or usage 


Or.—Lee v. Meier & Frank Co., HI 
P.2d 136, 166 Or. 600. 

45 C.J. p 1240 note 05. 

Sliowlng’ of no cliang’e required 

U.S.—Oklahoma Natural Gas Co. v. 

Ross, O.C.A.Okl., 131 F.2d 238. 
Tenn.—DuPont Rayon Go. v. Rober¬ 
son, 12 Tenn.App. 261. 

88. U.S.—Oklahoma Natural Gas Co. 

V. Ross, C.C.A.Okl., 131 F.2d 238. 

Ark.—Missouri Pac. R. Co. v, Zollie- 
coffer, 191 S.W.2d 587, 209 Ark. 
659. 

Tex.—Callison v. Red, Civ.App., 149 
S.W.2d 153. 

45 C.J. p 1240 note 96. 

89. Cal.—Muller v. Hale, 71 P. 81, 
138 Cal. 163. 

■45 C.J- p 1240 note 97. 

90 . U.S.—Marathon Lumber Co. v. 
Dennis, C.C.A.Miss., 296 F. 471, 472. 

Me.—Kerr v. Great Atlantic & Pacific 
Tea Co., 149 A. 618, 129 Me. 48, 
N.T.—O'Connell v. Westinghouse X- 
Ray Co., 24 N.Y.S.2d 268, 261 App. 
Div. 8, reversed on other grounds 
41 N,E.2d 177, 288 N.T. 486. 

Pa,—Haddon v. Snellen burg, 143 A. 

8, 293 Pa. 333. 

45 C.J. p 1240 note 99. 

Time held too remote 

(1) Generally.—Lauter v. Duck¬ 
worth, 48 N.E. 864, 19 Ind.App. 535— 
45 C.J. p 1241 note 99 [b]. 

<2) Condition of awning- two and 
a half years after accident.—Mont¬ 
gomery Ward & Co. v. Curtis, ISS 
P.2d 199, 199 Okl. 6‘25. 

(3) Condition of floor twenty-two 
months after accident.—^Walker v. i 
S. H. Kress & Co., 75 P.2d 820, 147 
Kan. 48. 

91 . D.C.—^Altemus v. Talmadge, 58 
F.2d 874, 61 App.D.C. 148, certio¬ 
rari denied 53 S.Ct, 16. 287 U.S. 
614, 77 L.Ed. 533. 

45 C,J. p 1241 note 1. 


92. U.S.—F. W. Wool worth Co. v. 

Seckinger, C.C.A.La., 125 F.2d 97. 
45 C.J. p 1241 note 2. 

Wear and decay 

In action for injuries to customer 
caused by fall on floor of store, 
which was defective because of wear 
and decay rather than any abnormal¬ 
ity or temporary unusual circum¬ 
stance, evidence of condition of floor 
a month and a half after the acci¬ 
dent was admissible in absence of 
proof that it did not truly reflect the 
actual circumstances at time of ac¬ 
cident.—F. W. Woolworth Co. v. 
Seckinger, supra. 

i 93. Ga.—Southern Grocery Stores v. 

Kelley, 194 S.E. 234, 57 Ga.App. 37. 
Mo.—Stewart v. George B. Peck Co., 
135 S-W.2d 405, 234 Mo.App. 864. 
N.J.—Freschi v. Mason, 156 A. 757, 
affirmed 156 A. 758, 108 N.J.Law 
272, 

N.T.—Reischer v. Jack Herzog & 
Bro., 40 N.T.S.2d 318, 266 APP.Div. 
681. 

Tenn.—^Louisville & N. R. Co. v. 

Frakes; 11 Tenn.App. 593. 

Pour hours 

Testimony that bolt to which win¬ 
dow cleaner attached belt was not 
defective four hours after accident 
held admissible.—Dydkiewicz v. Un- 
terberg Realty Corporation, 226 N.T. 
S. 698, 222 App.Div. 485. 

One day 

In action of pedestrian struck by 
tile coping which fell from roof of 
defendant's apartment building a few 
hours after a hurricane, testimony as 
to inspection of roof of defendant's 
building day after the storm was not 
inadmissible as too remote.—De Cic- 
co V. Marlou Holding Co., 69 A.2d 
227, 137 N.J.Law 186. 

94. Iowa.—Snyder v. Witwer, 48 N. 

W. 1646, 82 Iowa 652. 

Ky.—^Frankfort, etc.. Tract. Co. v. 

1047 


Hulette, 106 S.W. 1193, 32 Ky.L. 
732. 

95. Vt.—Brown v. Swanton, 37 A. 
280, 69 Vt. 53. 

96. U.S.—Denning Warehouse Co. v. 
Widener. C.A.N.M., 172 F.2d 910— 
Sieracki v. Seas Shipping Co., C.C. 
A.Pa., 149 F.2d 98, affirmed 66 S.Ct. 
872, 328 U.S. 85. 90 L.Ed. 1099, 
rehearing denied 66 S.Ct. 1116— 
Brigham Young University v. Lil¬ 
ly white, C.C.A.Utah, 118 F.2d 836, 
certiorari denied 62 S.Ct. 73, 314 
U.S. 638, 86 L.Ed. 512—Twachtman 
v. Connelly, C.C.A.Ohio, 106 F.2d 
501—Murphy v. American Barge 
Line Co., D.C.Pa., 76 P.Supp. 276. 

Ala.—Roberts v. Kurn, 165 So. 77, 
231 Ala. 384. 

Ark.—Riley v. Motor Express, 102 S. 

W.2d 850, 193 Ark. 780. 

Cal.—Burke v. John E. Marshall, 
Inc., 108 P.2d 738, 42 Cal.App.2d 
195—Strong v. Chronicle Pub. Co., 
93 P.2d 649, 34 Cal.App.2d 335— 
Thomas v. Southern Pac. Co., 2 P. 
2d 544, 116 Cal.App. 126, certiorari 
denied Southern Pac. Co. v. Thom¬ 
as, 52 S.Ct. 265, 284 U-S. 689, 76 
L.Ed. 582. 

Conn.—Higgins v. Connecticut Light 
& Power Co., 30 A.2d 388, 129 Conn. 
606—Sickmund v. Connecticut Co., 
189 A. 876, 122 Conn. 37'5. 

D.C.—American Heating Engineering 
Co. V. Kennedy-Chamberlin Devel¬ 
opment Co., Mun.App., 31 A.2d 654, 
Ga.—Co-op. Cab Co. v. Preston, 21 S. 
E.2d 251, 67 Ga.App. 580—Southern 
Ry. Co. V. Watkins. 157 S.E. 522, 42 
Ga.App. 772. 

Ill.—^Belcher v. John M. Smyth Co., 
243 IlLApp. 65. 

Iowa.—Langner v. Caviness, 28 N.W. 
2d 421, 238 Iowa 774, 172 A.L.R. 
1135—^Wood V. Tri-States Theater 
Corp., 23 N.W.2d 843, 237 Iowa 799 
—^Webber v. E. K. Larimer Hard- 
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is so related in time and circumstance to the act or 
omission in question as to throw light thereon, 
and provided the conditions are substantially identi¬ 
cal.^® Such evidence is admissible, not for the pur¬ 
pose of establishing a set standard on the basis of 
which conduct is to be held negligent or not negli¬ 
gent,^® but merely as evidence assisting the trier of 
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facts to determine whether the conduct of the per 
son charged with negligence was in the particulai 
situation that of a reasonably prudent person,^ 

Under the general rule evidence has been held ad¬ 
missible to show custom or usage in respect of sun¬ 
dry particular matters,® such as the conduct of a 
business,® the custom of manufacturers,^ the park- 
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ware Co., 15 N.W.2d 286, 234 Iowa 
1381. 

La.—Bonvillain v. Realty Operators, 
App., 26 So.2d 25. 

Mich.—Corpus Juris cited in Shorkey 
V. Great Atlantic & Pacific Tea Co., 
248 N.W. 257, 258, 253 Mich. 450. 

Minn.—Elmer v. Mutual S. S. Co., 130 
N.W. 1104, 114 Minn. 257, Ann.Cas. 
1312B 1062. 

Neh.—Tite v. Omaha Coliseum Cor¬ 
poration, 12 X.W.2d 90, 144 Neb. 
22, 149 A.L.R. 1164. 

N.J.—McCormack v, Windsor, 154 A. 
765, 9 N.J.Misc. 643. 

N.Y.—Storm v. New York Telephone 
Co., 200 N.E. 659. 270 N.Y. 103— 
Garthe v. Ruppert, 190 N.E. 643, 
264 N.Y. 290, reargrument denied 
193 N.E. 291, 265 N.Y. 502—Sag- 
limbeni v. West End Brewing Co., 
80 N.Y.S.2d 635, 274 App.Div. 201— 
Pierce v. Village of Ravena, 36 N. 
T.S.2d 42, 264 App.Div. 457—Radin 
V. State, SO N.Y.S.2d 189, 192 Misc. 
247—Levy v. Cascades Operating 
Corporation, 27 N.Y.S.2d 258, 176 
Misc. 373, reversed on other 
grounds 32 N.Y.S-2d 341, 263 App. 
Div. 882, reversed on other grounds 
46 N.E.2d 343, 289 N.Y. 714—Roth- 
stein V. Monette, 17 N.Y.S.2d 389. 

Ohio.—Ford Motor Co. v. Barry, 165 
N.E. 865, 30 Ohio App. 528. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., Com.PL, 28 
Del.Co. 402—^Dunmire v. Fitzger¬ 
ald, Com.Pl., 27 West.Co.L.J., 223. 

Tenn.—Smith v. Roane-Anderson Co., 
207 S.W.2d 353, 30 Tenn.App. 458 
—Farrell Calhoun Co. for Use of 
Automobile Ins. Co. of Hartford, 
Conn., V. Union Chevrolet Co., 113 
S.W.2d 419, 21 Tenn.App. 554. 

Tex.—Honea v. Coca Cola Bottling 
Co., 182 S.W.2d 968, 143 Tex. 272, 
160 A.L.R. 1445—Great Atlantic 
& Pacific Tea Co. v. Garner, Civ. 
App,, 170 S.W.2d 502, error re¬ 
fused—Corpus Juris cited in Texas 
Co. V. Brown, Civ.App., 82 S.W.2d 
1101, 1106—City of Pampa v. Todd, 
Civ.App., 39 S.W.2d 636, reversed 
on other grounds 59 S.W.2d 114— 
Solo Serve Co. v. Howell, Civ.App., 
35 S.W.2d 474, error refused—Mor¬ 
ten Inv. Co. v. Trevey, Civ.App., 
8 S.W.2d 527, error dismissed. 

Utah.—Corpus Juris cited in Caper- 
on V. Tuttle, 116 P.2d 402, 405, 100 
Utah 476. 135 A.L.R. 1399. 

Va.—^Virginia Stage Lines v. New¬ 
comb, 47 S.E.2d 446, 187 Va. 677. 

45 C.J. p 1241 note 6. 


Negligence doubtful 

VTiere nature of act is such that 
question of negligence is doubtful, 
practice under like circumstances of 
reasonably prudent persons in like 
pursuits is competent.—Tuttle v. 
Kline’s Inc., 89 S.W.2d 676, 230 Mo. 
App. -230. 

97. III.—Chicago City R. Co. v. Tay¬ 
lor, 48 N.E. 831, 170 Ill. 49. 

45 C.J. p 1242 note 7. 

98. U.S.—^National Pressure Cooker 
Co. V. Stroeter, C.C.A.Wis., 50 F. 
2d 642, certiorari denied 52 S.Ct. 
129, 284 U.S. 674, 76 L.Ed. 570. 

Ark.—Jonesboro Compress Co. v. 

Hall, 13 S.W.2d 298. 178 Ark. 753. 
Cal.—State Compensation Ins. Fund 
v. Allen, 2S5 P. 1053, 104 Cal.App. 
400. 

' III.—Casey v. Chicago City R. Co., 
i 159 Ill.App. 562. 

! Me.—Pulsifer v. Berry, 32 A. 986, 87 
Me. 405. 

N.Y.—Rainville v. New York Tele¬ 
phone Co., '22 N.Y.S.2d 877, '260 
App.Div. 881—Rothstein v. Mon¬ 
ette, 17 N.Y.S.2d 369. 

Tex.—Banker v. McLaughlin, Civ. 
App., 200 S.W.2d 699, affirmed 208 
S.W.2d 843. 146 Tex. 434—Wal- 

green-Texas Co. v. Shivers, Civ. 
App., 169 S.W.2d 271, error refused. 
45 C. J. p 1243 note 12. 

Ilifferent cities 

In action against merchants for in¬ 
jury caused bystander by falling 
ladder outside store, admission of 
evidence as to custom in larger city 
to guard or secure ladders in simi¬ 
lar circumstances held erroneous, the j 
conditions varying with -the size | 
of the city.—Sprecher v. Roberts, 248 
N.W. 79'5, '212 Wis. 69. 

Different premises 

In action against company operat¬ 
ing store by customer for injuries 
sustained in fall on steps in store 
building, exclusion of photographs 
of steps of a bank building, offered 
for purpose of showing correct and 
modern type of construction of steps, 
was not error.—^Ludwig v. J. J. New¬ 
berry Co., 52 S.E.2d 485, 78 Ga.App. 
871. 

99 . Conn.—^Elamlello v. Piscitelli, 51 
A.2d 912, 133 Conn. 360. 

N-H.—^Palmer v. Edgerly, 181 A. 125, 
87 N.H. 391, affirmed 181 A. 419, 
87 N.H. 391. 

N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y, 290. 
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1. Conn.—Eamiello v. Piscitelli, 51 
A.2d 912, 133 Conn. 360. 

Beyond scope of common knowledge 
When question whether person ex¬ 
ercised care of reasonably prudent 
person requires consideration of cir¬ 
cumstances beyond scope of common 
knowledge and experience which 
triers of facts are presumed to have, 
evidence of usual or customary prac¬ 
tice of persons similarly situated is 
admissible.—Eamiello v. Piscitelli, 
supra. 

2. Ill.—Belcher v. John M. Smyth 
Co., 243 Ill.App. 65. 

Mo.—Asbury v. Fidelity Nat. Bank 

6 Trust Co., 100 S.W.2d 946, 231 
Mo.App. 437. 

N.J.—McCormack v. Windsor, 154 A 
765, 9 N.J.Misc. 543. 

N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.Y. 603— 
Welch V. Enright, 15 N.Y.S.'2d 339, 
257 App.Div. 685, appeal denied 
18 N.Y.S.2d 746, 259 App.Div, 761, 
appeal denied 26 N.E.2d 838, 282 
N.Y. 812. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

Construction of chimneys 
D.C.—^American Heating Engineering 
Co. V. Kennedy-Chamberlin Devel¬ 
opment Co., Mun.App., 31 A.'2d 6'54. 

! Method of cutting pipe 
Iowa.—Stafford v. Gowing, 18 N.W. 

2d 156, 236 Iowa 171. 

Method of handling bottles 

In action for injuries sustained 
when bottle of carbonated beverage 
allegedly exploded while plaintiff 
was moving a case of such bottles, 
testimony that employees of defend¬ 
ant manufacturer, in making deliver¬ 
ies to store at which plaintiff work¬ 
ed, often handled the cases in the- 
same manner, was admissible on is¬ 
sue whether plaintiff was handling 
bottles with due care.—^Honea v. 
Coca Cola Bottling Co., 183 S.W.'2d 
968, 143 Tex. 272, 160 AL.R. 1445. 

3. Cal.—^Hallinan v. Prindle, 62 P.2d; 
1075, 17 Cal,App.2d 656. 

N.Y,—Levine v. Russell Blaine Co., 

7 N.E.2d 673, 273 N.Y. 386—Garthe 
V. Ruppert, 190 N.E. 643, 264 N-Y. 

290, reargument denied 193 N.E. 

291, 265 N.Y. 502. 

4 . Wia—Marsh Wood Products Co* 
V. Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 
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ing of motor vehicles,® or the use of safety equip¬ 
ment,® 

Evidence of general custom or usage is inadmissi¬ 
ble, however, when the question of due care is so 
clear that there is no room for difference of opin¬ 
ion, so that there can be no conflicting inferences,'^ 
nor is such evidence admissible as to acts, the man¬ 
ner of doing which is common knowledge,^ or is 
prescribed by statute^ or by the established rules of 
an employer in whose ‘behalf such evidence is of¬ 
fered,or where such evidence is irrelevant,or 
would result in a confusion of issues, inject new 
and controversial points of a collateral character, 
or tend to generate surprise or undue prejudice dis¬ 
proportionate to the usefulness of the evidence.!^ 
Also, it has been held that evidence of custom or 
usage should not be received unless it is shown that 
if the customary safety devices and precautions had 
been used their use would have prevented the acci¬ 
dent.^® 

Evidence of general custom and usage is not ad¬ 
missible to justify an act or omission which was 
negligent in itself and, conversely, when the act 
or method in question, or its omission, was not neg¬ 
ligence, evidence of a custom of others to take ad¬ 
ditional precautions is irrelevant.^*^ Evidence of 
the specific practice of others has been held not ad¬ 
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missible as an excuse for the negligent act of de¬ 
fendant,^® and evidence as to the use of similar ap¬ 
pliances by others has been held inadmissible on the 
theory that the judgment of others as to the safety 
of a similar device cannot be thus indirectly given 
to the jury, without benefit of cross-examination.^® 
Where one w^as injured as a result of a certain ac¬ 
tion, evidence that there was a custom at the place 
involved to follow the same course of conduct as 
that pursued by the injured person is inadmissible 
where there is a failure to show that he knew of 
such custom.20 In the final analysis, the question 
of admissibility of evidence of general custom or 
usage may resolve itself into a matter for deter¬ 
mination in the discretion of the court under all the 
circumstances presented.^! 

General custom. Ordinarily evidence of custom 
must relate to a general custom rather than to one 
prevailing only in a single plant, in order to be ad¬ 
missible the character of conduct on a particu¬ 
lar occasion is not admissible as tending to prove 
its character on the occasion in issue,and, where 
the question is whether a person w^as or was not 
negligent on a particular occasion, evidence as to 
his practice or custom on previous occasions or un¬ 
der like circumstances is inadmissible.^^ The prac¬ 
tice of an individual cannot be admitted in evidence, 


5 . Ga.—Southern Ry. Co. v. Wat¬ 
kins, 157 S.E. 522, 42 Ga.App. 772. 

6 . N.T.—Rothstein v. Monette, 17 
N.Y.S.2d S69, 

Door clieck 

N.T.—Lerner v. Sears, Roebuck & 
Co., 83 N.y.S.2<i 59, 274 App.Div. 
905. 

Floor mats 

N.J.^—Deschamps v. Lf. Bamberger & 
Co., 27 A.2d 3, 12S N.J.Law 527, af¬ 
firmed 30 A.2d 503, 129 N.J.Law 
'517. 

7 . Ala.—Roberts v. Kum, 165 So. 77, 
•231 Ala. 384. 

8. Conn.—Eamiello v. Piscitelli, 61 
A.2d 912, 133 Conn. 360. 

N.T.—Rothstein v. Monette, 17 N.T. 
S.2d 369. 

45 C.J. p 1243 note 8. 

9. Mo.—Rouchene v. Gamble Const. 
Co., 89 S.W.2d 58, 338 Mo. 123. 

45 C.J. p 1243 note 9. 

10. Pla.—Sea Board Air Line R. Co. 
V. Watson, 113 So. 716, 94 Fla. 571. 

11. D.C.—Small v. Pennsylvania R. 
Co., 80 F.2d 704, 65 App.D.C. 112. 
certiorari denied 56 S.Ct. 669, 29 7 
U.S. 724, go L.Ed. 1008. 

Ga.—Justice v. Davis, 10 S.E.2d 267, 
6'2 Ga.App. 872. 

22 C.J. p 742 note 26. 

12. U.S,—Brigham Toung Universi¬ 
ty V. Lilly white, C.C.A.Utah, 118 


F.2d 836, 137 A.L.R. 598. certiorari 
denied 62 S.Ct. 73, 314 U.S. 638, 86 
L.Ed. 512. 

13. U.S.—Brigham Toung Universi¬ 
ty V. Lillywhite, supra. 

14. U.S.—Brigham Young Universi¬ 
ty V. Lillywhite, supra. 

15. N.Y.—Rothstein v. Monette, 17 
N.T.S.2d 369. 

16. U.S.—Barrett Co. v. Bobal, C.C. 
A. Ohio, 74 P.2d 406—American 
Coal Co. of Allegany County v. De 
Wese, C.C.A.W.Va., 30 F.2d 349. 

Cal.—Hallinan v. Prindle, 62 P.2d 
1075, 17 Cal.App.2d 656. 

! Ga.—Co-op. Cab Co. v. Preston, 21 
S.E.2d 251, 67 Ga.App. 580. 

Iowa.—Jackson v. Chicago, M. St. P. 
& P. R. Go., 30 N.W.2d 97, 238 Iowa 
1253—Corpus Juris cited iu Lang- 
ner v. Caviness, 28 N.W.2d 421, 423. 
238 Iowa 774. 

Miss.—Robinson v. Turfitt, 4 So.2d 
884, 192 Miss. 160. 

Mo.—Corpus Juris cited, in Robison 
v. Chicago Great Western R. Co., 
App., 66 SW.2d 180, 191. 

N.T.—Gardner v. Carlson Hoist & 
Machine Co., 288 N.T.S. 236, 248 
App.Div. 62‘2. 

45 C.J. p 1243 note 13. 

Obvious danger 

Evidence of custom is Inadmissible 

on question of negligence, where act 

in question was obviously dangerous. 
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—MacDougall v. Pennsylvania Power 
& Light Co., 166 A. 589, 311 Pa. 387. 

17. U.S.—Schirm v. Dene Stream 
Shipping Co., D.C.N.Y., 222 F. 587. 

III.—Chicago, etc., R. Co, v, Driscoll, 
152 N.E. 921, 176 Ill. 330. 

Pa.—Silver v. Kaiserman, 19 Pa. 
Dist. & Co- 552. 

18. Cal.—Carroll v. Central Counties 
Gas Co., 273 P. 875, 96 Cal.App. 161, 
followed in Cobbs v. Central Coun¬ 
ties Gas Co., 273 P. 878, 96 Cal. 
App. 782, rehearing denied Carroll 
V. Central Counties Gas Co., 274 
P. 594, 96 Cal.App. 161. 

19 . U.S.—National Pressure Cooker 
Co. V. Stroeter, C.C.A.Wis., 50 P.2d 

642, certiorari denied 52 S.Ct. 1‘29, 
284 U.S. 674, 76 L.Ed. 570. 

20. Ark.—Gildewell v, Arkhola Sand 
& Gravel Co., 208 S.W.2d 4, 212 
Ark. 838. 

21. Conn.—Eamiello v. Piscitelli, 
61 A.2d 912, 133 Conn. 360- 

22. Iowa.—Jackson v. Chicago, M„ 
St. P. & P. R. Co., 30 N.W-2d 97, 
238 Iowa 1253. 

N.T,—Garthe v. Ruppert, 190 N.R 

643, 264 N.T. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.T. 502. 

23. N.H.—Stocker v. Boston & M. 
R. R., 143 A. 68, 83 N.H. 401. 

24. Ky.—Cincinnati, N. O. & T. P. 
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either on the question of negligence in the act or 
omission in question's or for the purpose of show¬ 
ing a general custom or usage relative thereto.^® 
On the other hand, even though the evidence does 
not show a uniform custom or usage, it may be ad¬ 
missible as showing the standard of care exercised 
by ordinarily prudent men in a similar situation,27 
and evidence of a generally followed practice may 
be admissible although such practice falls short of 
a universal and industry-wide custom.^s 

Justification of noncompliance with custom. 
When a custom or usage with respect to a particu¬ 
lar act or method is shown to exist, evidence of 
facts making compliance therewith unnecessary or 
inexpedient in the particular case under considera¬ 
tion, and justifying an exception to the general rule, 
is properly admissible on the question of negli- 

gence.2^ 

§ 233. Knowledge of Defect or Danger 

In an otherwise proper case, evidence showing notice 
or knowledge of a danger on defect on the part of the 
person sought to be charged with negligence is admissible. 

Evidence of knowledge of a defect or danger on 
the part of the person sought to be charged with 


negligence is admissible as bearing on his exercise 
of due care;2® and, conversely, evidence showing 
his ignorance of the danger or defect may be ad- 
missible.2^ On the other hand, evidence is inad¬ 
missible to show knowledge where it fails to comply 
with the usual rules, ^ 2 ^nd evidence of subsequent 
changes, repairs, or precautions made by defendant 
has been held inadmissible to show his knowledge of 
a danger or defect at the time of the accident.^^ 

Knowledge of servant. Evidence of notice to, or 
knowledge of, the servant of a party of a defect or 
danger is admissible on the question of the knowl¬ 
edge of his master.34 

Knowledge of third persons; notoriety. The 
general notoriety of a danger or defect at or in a 
particular place, method, or appliance may be 
shown, in an action for damages resulting from 
negligence, for the purpose of establishing knowl¬ 
edge or notice thereof on the part of one whose 
knowledge is material otherwise a third per¬ 

son’s knowledge of a defect or danger ordinarily is 
immaterial 

Habit as indicative of knozzdedge of danger. A 

habit or practice of taking particular precautions to 


Ry. Co. V. Hare's Adm'x, 178 S.W. 
2d S35, 297 Ky, 5. 

N.H.—Stocker v. Boston & M. R. 

R., 143 A. 68. 83 N.H. 401. 

45 C.J. p 1243 note 18. 

25. Mo.—Corpus Juris quoted in 
Tuttle V. Kline’s, Inc., 89 S.W.2d 
676, 679, 230 Mo.App. 230. 

45 C.J. p 1243 note 16. 

26. Mo.—Corpus Juris quoted in 
Tuttle V. Kline's, Inc., supra. 

27. U.S.—Chicago Great Western R. 
Co. V. McDonough, Iowa, 161 P. 
657, 88 C.C.A. 617—Chicago Great 
Western R. Co. v. Egan, Iowa, 
159 F. 40. 86 C.C.A. 230. 

28. Or.—Silver Falls Timber Co. v. 
Eastern & Western Lumber Co., 40 
P.2d 703, 149 Or. 126. 

29. Ind.—^Knickerbocker Ice Co. v. 
Gray, 84 N.E. 341, 171 Ind. 395. 

3a TJ.S.—^Tashjian v. Boston & M. 
R. R., C.C.A.N.H., 80 P.2d 320— 
Randolph v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Pa., 2 F.Supp. 
462, affirmed, C,C.A., Great Atlantic 
& Pacific Tea Co. v. Randolph, 64 
F.2d 247. 

Ind.—Town of Argos v. Harley, 49 
N.E.2d 552, 114 Ind.App. 290. 

Ky.—Louisville & N. R. Co. v. Jack¬ 
son's Adm'r, 61 S.W.2d 1104, 250 
Ky. 92. 

Mass.—Rice v. Rosenberg, 165 N.E. 
667, 266 Mass. 520. 

N.H.—Clark v. Boston & Maine R. R., 
182 A. 175, 87 N.H. 434. 


Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

R.I.—Hayman v. Union Corporation, 
17 A.2d 30, 66 R.I. 11. 

Tex.—Brockman v. J. Weingarten, 
Inc., Civ.App., 115 S.W.2d 753, er¬ 
ror granted, affirmed J. Weingar¬ 
ten, Inc, V. Brockman, 135 S.W.2d 
698, 134 Tex. 451. 

45 aJ. p 1229 note 8, p 1244 note 

30. 

Admissibility, to show knowledge of 
defect or danger, of evidence as 
to: 

Abandonment of use or agency see 
supra § 223. 

Complaints or warnings see supra 
§ 228. 

Conditions before or after accident 
see supra §§ 230, 231. 

Previous accidents see infra § 234 
a (6). 

Previous or subsequent care in 
connection with warnings see in¬ 
fra § 237. 

Knowledge shown by reputation 
Where one is responsible for neg¬ 
ligence of another only when such 
other is incompetent for doing of 
act out of which negligence grew, 
and his incompetency was known to 
one sought to be charged, after in¬ 
competency has been proved knowl¬ 
edge thereof is provable by reputa¬ 
tion for incompetency.—^Vanner v. 
Dalton, 159 So. 558, 172 Miss. 183. 

31. HI.—Campion v. Chicago Land¬ 
scape Co., 14 •N‘.B.2d 879, 295 Ill. 
App. 225. 


N.H.—Howe V. Jameson, 13 A.2d 471, 
91 N.H. 55. 

32. Conn.—Johnson v. Charles Wil¬ 
liam Palomba Co., 157 A. 902, 114 
Conn. 108, 80 A.L.R. 441. 

N.T.—Cook V. Great Atlantic & Pa¬ 
cific Tea Co., 278 N.T.S. 777, 244 
App.Div, 63, affirmed 198 N.E. 
423, 268 N.T. 599. 

Pa.—Keffer v. American Stores Co.» 

Com.Pl., 2 Fay.L. J. 43. 

45 C.J. p 1229 note 8. 

Absence of common knowledge 

Evidence proving merely belief of 
witness, and his effort to induce 
others so to believe, that hot water 
tank defendant sold which exploded 
was unsafe, held inadmissible as not 
showing common knowledge in boiler 
trade.—Giberti v. James Barrett 
Mfg. Co., 165 N.E. 19, 266 Mass. 70. 

33. Ohio.—Shoemaker v. City of 
Barberton, App., 44 N.E.2d 477. 

Admissibility generally of evidence 
as to changes, repairs, and precau¬ 
tions see supra § 225. 

34. U.S.—New York Life Ins. Co. 
V. Seighman, C.C.A.Ohio, 140 F.2d 
930. 

45 C.J. p 1245 note 31. 

35. Mo.—Crawford v, Kansas City 
Stock Yards Co., 114 S.W. 1057, 215 
Mo. 394—Crane v. Missouri Pac. 
R. Co., 87 Mo. 588. 

36. Pa.—^Newingham v. J. C. Blair 
Co., 81 A. 556, 232 Pa. 511. 

46 C.J. p 1246 note 33. 
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prevent injury may be shown for the purpose of 
proving knowledge or notice of danger.^" 

§ 234. Other Accidents, Injuries, or Defects 

a. Occurrence or existence 

b. Absence 

a. Occurrence or Existence 

(1) In general 

(2) To show negligence 

(3) To show existence of danger or de¬ 

fect 

(4) To show dangerous or defective 

character of place, method, or ap¬ 
pliance 

(5) To show cause of accident or injury 

(6) To show knowledge or notice 

(7) To show failure to take precautions 

(1) In General 

Evidence of other accidents, injuries, or defects may 
be admissible in a negligence case where the similarity 
of time, place, and circumstances is such that the evi¬ 
dence throws light on the matter in issue. 


It has been said that the €X>urts disagree on the 
admissibility of evidence as to other accidents 
occurring at the same place as the accident on 
which suit is brought,some authorities broadly 
holding that such evidence is inadmissible as tend¬ 
ing to introduce collateral issues,while other au¬ 
thorities, conceding that such evidence is generally 
inadmissible because it is confusing to the jury, 
hold that on a proper showing such evidence may 
be admissible in the discretion of the court,where 
it appears that all essential physical conditions on 
the two occasions were identical.'^^ true rule 

would appear to be that the admissibility of evi¬ 
dence of the existence of similar defects or the oc¬ 
currence of other accidents or injuries of a similar 
nature or similarly caused depends on the purpose 
for which the evidence is offered and on whether the 
nature of the negligence which is claimed to have 
caused the accident or injury in question is such that 
proof of other accidents or defects will tend to 
throw light on the issue,and, where such is the 
case, evidence of this character is admissible,but 
evidence of other defects or of other accidents or 


37. Iowa.—Coates v. Burlington, 
etc., R. Co., 17 N.W. 760, 62 Iowa 
486. 

45 C.J. p 1256 note 31. 

38 . Ariz.—Fox Tucson Theatres 
Corporation v, Lindsay, 66 P.2d 
183, 47 Ariz, 388. 

33. Ariz.—Fox Tucson Theatres 
Corporation v. Lindsay, supra. 

40. Ky.—Park Circuit & Realty Co. 
V. Coulter, 24 S.W.2d 942, 233 Ky. 

1 . 

Mo.—Benner v. Terminal R. R. Ass’n 
of St. Louis, 156 S.W.2d 657, 348 
Mo. 928, certiorari denied Terminal 
R. R. Ass'n of St. Louis v. Benner, 
62 S.Ct. 798, 315 U.S. 813, 86 L.Ed. 
1211 —Schaefer v. Frazier-Davis 
Const. Co., App., 125 S.W.2d 897. 
N.T.—Pfannenstiel v. Luckey, Platt 
& Co.. 236 N.T.S. 733, 227 App.Div. 
633 —Masciarelli v. Delaware & 
Hudson R. Co., 34 3Sr.T.S.2d 550, 178 
Misc. 458. 

41. Idaho.—Cogswell v. C. C, Ander¬ 
son Stores Co., 192 P.2d 383, 68 
Idaho 205. 

Mo.—^Benner v. Terminal R. R. Ass’n 
of St. Louis, 156 S.W.2d 657, 348 
Mo. 928, certiorari denied Terminal 
R. Ass’n of St. Louis v. Benner, 
62 S.Ct. 798, 315 U.S. 813, 86 L.Ed. 
1211 . 

Or.—Lee v. Meier & Frank Co., 114 
P.2d 136, 166 Or. 600. 

Opportunity for cross-examination 
In personal injury suit, evidence of 
other accidents or absence of other 
accidents at same place is admissible 
only where party against whom such 
evidence is introduced is not thereby - 


[ deprived of opportunity to develop 
I by cross-examination or otherwise 
I substantially all circumstances under 
! which previous accidents happened 
or perils were avoided.—Blackwell v. 
J. J. Newberry Co., Mo. App., 156 
S.W.2d 14. 

42. Ind.—Columbia Grocery Co. v. 
•Schlesinger, 200 N.E. 414, 102 Ind, 
App. 617. 

Mo.—Cameron v. Small, App., 175 S. 
W.2d 177, affirmed Sup., 182 S.W.2d 
565. 

N.C.—Etheridge v. Atlantic Coast 
Line R. Co., 175 S.E. 124, 206 N.C. 
657—Perry v. Bottling- Co., 146 
S.E. 805, 196 N.C. 690. 

Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 653. 

43- La.—Corpus Juris quoted in Au- 
zene v. Gulf Public Service Co., 
App., 188 So. 512, 515. 

Or.—Corpus Juris cited in Saunders 

V. A- M. Wiliams & Co., 62 P.2d 
260, 263, 155 Or. L 

45 C.J. p 1245 note 35. 

44. U.S.—Sears, Roebuck & Co. v. 

Copeland, C.C.A.N.C., 110 F.2d 947. 
Ill.—Gerrard v. Porcheddu, 243 Ill, 
App. 562, 

Elan.—Corpus Juris cited in Heading- 
ton T. Central Bldg. Co., 20 P.2d 
816, 817, 137 Kan. 350. 

Mo.—^Dewey v. Kline’s, 86 S.W.2d 
622, 229 Mo.App. 1079—Manson v. 
May Department Stores Co., 71 S. 

W. 2d 1081, 230 Mo.App. 678. 

N.T.—Brenna v. Hulkower, 30 N.T.S. 
2d 289, 262 App.Div, 1023~Vinci- 
torio V, Kilar Const. Co., 267 N.T. 
S. 89, 240 App.Div. 853. 
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Tenn.—Martin v. Miller Bros. Co., 
168 S.W.2d 187, 26 Tenn.App. 110. 

22 C.J. p 753 note 89. 

Explosion of bottle 
Tenn.—Graham v. Clear, 205 S.W.2d 
764, 30 Tenn.App. 306—^Winfree v. 
Coca-Cola Bottling Works of Le¬ 
banon, 83 S.W.2d 903, 19 Tenn.App. 
144. 

Poreign substance in chewing* to¬ 
bacco 

In action by consumer against 
manufacturer for injuries allegedly 
caused by a fishhook being embedded 
in a plug of tobacco, a witness, who 
testified that within two months of 
time of injury sustained by plaintiff, 
while taking a chew of same brand 
of tobacco manufactured by defend¬ 
ant, discovered a foreign substance 
in the tobacco, could go further 
and testify that foreign substance 
appeared to be a rat’s claw or 
squirrel's foot.—Caudle v. F. M. Bo¬ 
hannon Tobacco Co., 16 S.E.2d 680, 
220 N.C. 105. 

Other falls 

(1) In personal injury action bas¬ 
ed on defendant’s alleged negligence 
in permitting waxed linoleum sales¬ 
room floor to become wet and sloppy, 
rendering It slippery, evidence that 
shortly after plaintiff fell another 
person slipped and almost fell at 
substantially same place was held 
competent.—Taylor v. Northern 
States Power Co., 256 N.W. 674, 192 
Minn. 415. 

(2) In customer’s action for In¬ 
juries sustained in falling on de¬ 
partment store stairway, evidence 
of other falls at same place was held 
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injuries under similar conditions is inadmissible 
where it would not tend to throw light on the acci¬ 
dent or injury for which suit is brought.*^^ 

Similarity of circumstances. In order to be ad¬ 
missible at all, however, such evidence must relate 
to accidents or injuries occurring or defects exist¬ 
ing at substantially the same place*^® and under sub¬ 
stantially the same conditions'^'^ as those involved 
in the action, and caused by the same or a similar 
defect or danger or by the acts of the same per¬ 
son and, although the several occurrences or 
occasions need not be exactly similar in their de¬ 
tails,evidence of accidents or injuries occurring 
or defects existing at a remote time,^^ or at a dif¬ 


ferent place,51 or under different circumstances or 
conditions,52 is inadmissible. Where evidence of 
the occurrence of other accidents or the existence 
of other defects is admitted, it may be shown that 
the circumstances thereof were different from those 
of the occasion in question.53 

Evidence as to character or extent of the injuries 
produced by former accidents is immaterial.54 

Simultaneous injuries to persons similarly situ¬ 
ated. Evidence of similar injuries at the same time, 
in the same accident, to other persons similarly sit¬ 
uated is admissible as tending to show the fact of 
the accident or injury,55 its nature and extent,56 or 
the negligence of the person charged.57 


admissible, although not alone proof 
of negligence.—Fisher v. Pomeroy's, 
Inc., 185 A. 296, 322 Pa. 389. 

45. Idaho.—CJorpus JTtiris cited In 
Franklin v. Wooters, 45 P.3d 804, 
807. 55 Idaho 619. 

Mich.—Bittker v. Groves, 288 X-W. 
327, 291 Mich. 40. 

ISr.Y.—Sass V. Brooklyn & Queens 
Transit Corporation, 24 ]sr.Y.S.2d 
653. 

Ohio.—Bachman v. Ambos, 79 ]N'.E.2d 
177, 83 Ohio App. 141, 

Utah.—Jenson v. S. H. Kress & Co., 
49 P.2d 958, 87 Utah 434. 

22 C.J. p 753 note 88. 

46. W.Va.—Corpus Juris quoted in 
Hendricks v. Monongahela West 
Penn Public Service Co., 163 S.B. 
411, 415, 111 W.Va. 576. 

47. Go.—^Louisville & N. R. Co. v. 
Bean, 174 S.E. 209, 49 Ga.App. 

4. 

Kan.— Corpus Juris quoted in Wig¬ 
gins V. Missouri-Kansas-Texas R. 
Co., 276 P. 63, 64, 128 Kan. 32. 
Mich.—^Wight v. H, G. Christman 
Co., 221 N.W. 314, 244 Mich, 208. 
Minn.—^Henderson v. Bjork Monu¬ 
ment Co., 24 JSr.W.2d 42, 222 Minn. 
'241, 

Mo.—Manson v. May Department 
Stores Co., 71 S-W.2d 1081, 230 Mo. 
App. 67S. 

Pa.—^Ringelheim v. Fidelity Trust 
Co. of Pittsburgh, 198 A. 628, 330 
Pa. 69. 

Tex.— Corpus Juris cited in Brock¬ 
man V. J. Weingarten, Inc., Civ. 
App., 115 ^.W.2d 763, 755, affirmed 
J. Weingarten, Inc. v. Brockman, 
135 S.W,2d 698, 134 Tex. 451^— Cor¬ 
pus Juris cited in Gifford-Hill & 
Co. V. Henderson, Civ.App., 81 S. 
W.2d 274, 277. 

W.Va.— Corpus Juris quoted in Hend¬ 
ricks V. Monongahela West Penn 
Public Service Co., 163 S-E. 411, 
415, 111 W.Va. 576. 

22 C.J. p 753 note 89—45 C.J. p, 1245 
note 41. 

48« H.Y.—Brauer v. Hew York, 77 
602, 74 App.Div. 210. 


W.Va.—Corpus Juris quoted in Hend¬ 
ricks V, Monongahela West Penn 
Public Service Co., 163 S.E. 411, 
415, 111 W.Va. 576. 

49. W.Va.—Corpus Juris quoted in 
Hendricks v. Monongahela West 
Penn Public Service Co., 163 S.E. 
411, 415, 111 W.Va. 576. 

45 C.J. p 1245 note 39. 

59. Me.—^Johnson v. Maine Cent. R. 
Co., 38 A.2d 884, 141 Me. 38. 

Tenn.—Graham v. Cloar, 205 S.W.2d 
764, 30 Tenn.App. 306. 

W.Va.—Corpus Juris quoted in Hend¬ 
ricks V. Monongahela West Penn 
Public Service Co., 163 S.E. 411, 
415, 111 W.Va. 576. 

45 C.J. p 1245 note 40. 

Time held not too remote 

Cal.—Megee v. Pasulis, 150 P.2d 281, 
65 Cal.App.2d '94. 

N.Y.—Heimer v. Stento, 63 N.Y.S.2d 
29, 270 App.Div. 665, appeal de¬ 
nied '64 N.Y,S.2d 917, 271 App.Div. 
757. 

51, Conn.—Staples v. Bernabucci, 
177 A. 380, 199 Conn. 443. 

Me.—Johnson v. Maine Central R. 
Co., 38 A.2d 884, 141 Me. 38. 

W.Va.—Corpus Juris quoted in Hend¬ 
ricks V. Monongahela West Penn 
Public Service Co., 163 S.E. 411, 
415, 111 W.Va. 576. 

45 C.J. p 1245 note 41. 

52. U.S.—^Hook V. National Brick 
Co., C.C.A.Ind., 150 P.2d 184—Ro¬ 
bins V. Pitcairn, C.C.A.I11., 124 P. 
2d 734. 

Cal.—Neil v. Bank of America Nat. 
Trust & Savings Ass"n, App., 104 
P.2d 107—^Wilkerson v. City of 
El Monte. 62 P.2d 790, 17 CaLApp. 
2d 615—Thompson v. Bu Hums', 
Inc., 62 P.2d 171, 17 CaLApp.2d 
401. 

Conn.—Shuchat v. Town of Strat¬ 
ford, 7 A.2d 387, 125 Conn. 566— 
Staples V. Bernabucci, 177 A. 380, 
199 Conn. 443—^Petrillo v. Kolbay, 
165 A. 346, 116 Conn. 389. 

Ill.—Shoel V. S. S. Kresge Co., 254 
IlLApp. 169. 

Me.—St odder v. Coca-Cola Bottling 
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Plants, 48 A.2d 622—Johnson v. 
Maine Cent. R. Co., 38 A.2d 884, 
141 Me. 38. 

Md.—^Moore v. American Stores Co., 
182 A. 436, 169 Md. 541. 

Mo.— Corpus Juris cited in Gaffron 
V. Prudential Life Ins. Co., 187 
S.W.2d 41, 48, 238 Mo.App. 749. 
N.H.—^Palmer v. Edgerly, 181 A. 125, 
87 N.H. 391, affirmed 181 A. 419, 
87 N.H. 391. 

N.Y.—Schabel v. Onseyga Realty Co., 
251 N.T.S. 280, 233 App.Div. 208— 
Mona V. Erion, 228 N.Y.S. 533, 223 
App.Div. 526, dismissed on condi¬ 
tion 164 N.E. 587, 249 N.Y. 570, 
dismissed 166 N.E. 329, 250 N.Y. 
572—Masciarelli v. Delaware & 
Hudson R. Co., 34 N.Y.S.2d 550, 
178 Misc. 458. 

Tex.—Bonner v. Mercantile Nat. 
Bank of Dallas, Civ.App., 203 S.W. 
2d 780, refused no reversible error. 
W.Va.— Corpus Juris quoted in Hend¬ 
ricks V. Monongahela West Penn 
Public Service Co., 163 S.E. 411, 
415, 111 W.Va. 676. 

45 C.J. pl245 note 41. 

Different appliance 
U.S.—Hook V. National Brick Co., 
C.C.A.Ind., 150 F.2d 184. 

N.Y.—Coutts V. Christopher, 251 N. 
Y.S. 291, 233 App.Div. 136. 

53. Pa.—Piollet v. Simmers, 106 Pa. 
95, 51 Am.R. 496. 

45 C.J. p 1245 note 42. 

54. Ky.— F. W. Woolworth Co. v. 
Brown, 79 S.W.2d 362, 258 Ky. 
29. 

45 C.J. p 1246 note 48. 

55. Tenn.— Corpus Juris quoted la 
Tennessee Coach Co. v. Young, 
80 S.W.2d 107, 111, 18 Tenn.App. 
592. 

45 C.J. p 1245 note 45. 

58. Tenn-— Corpus Juris quoted ia 
Tennessee Coach Co. v. Young, 30 
S.W.2d 107, 111, 18 TenmApp. 69*2, 
45 C.J. p 1246 note 46. 

57- Tenn. —Corpus Juris quoted ia 
Tennessee Coach Co. v. Young, 80 
-S.W,2d 107, 111, 18 Tenn.App, 592. 
45 C.J. p 1246 note 47. 



65 C.J.S- 


NEGLIGENCE 


§ 234 


Previous injuries to plaintiff from the same or 
similar cause may not be shown,except for the 
purpose of proving that such injuries affected his 
physical condition at the time of the accident com¬ 
plained of or to reduce the injuries inflicted on that 
occasion.^^ 

Pendency of other actions against defendant, 
brought by other persons to recover damages for 
injuries similar to those involved in the case at 
bar,^® the nature of the defenses interposed in 
them,®^ and the results of such litigation, ^2 
be shown. 

(2) To Show Negligence 

Ordinarily evidence of the occurrence of other acci¬ 
dents or injuries Is inadmissible as direct evidence of 
negligence. 

In general, evidence of the occurrence of other 
accidents or injuries, or evidence that the person 
charged has compensated another person for an in¬ 
jury similar to the one complained of,64 jg not ad¬ 
missible where the issue is simply one of negligence 
or nonnegligence on a particular occasion, but, if 
such other accidents or injuries and the one in ques¬ 
tion are claimed to have been caused by a contin¬ 
uing defect or condition or a continuing course of 


negligent action or conduct,or, if defendant has 
been shown to have notice or knowledge of the pre¬ 
vious accidents or injuries,®^ such evidence may af¬ 
ford proof of negligence. 

(3) To Show Existence of Danger or De¬ 

fect 

Evidence that other accidents or injuries have resulted 
from a particular place, method, or appliance is admissible 
to show the existence of the danger or defect. 

Where the fact of the existence vel non of a par¬ 
ticular defective or dangerous place, method, or ap¬ 
pliance is in issue, evidence that other accidents or 
injuries have resulted therefrom is admissible,®'^ 
whether before®^ or after®^ the injury for which 
damages are claimed. Where an issue arises as to 
whether an injury resulted from negligence or aft 
act of God, evidence of similar accidents or occur¬ 
rences at substantially the same time and place may 
be admissible to show the intensity of a natural ca¬ 
tastrophe claimed to have caused the injury.'^® 

(4) To Show Dangerous or Defective Char¬ 

acter of Place, Method, or Appliance 

Evidence of other accidents or injuries at the same 
place or resulting from use of the same method or ap- 


58. Ala.—Birmingham R., etc., Co. 
V. Selhorst, SI So. 568, 165 Ala, 475. 

Cal.—Moore v. Marshall, 107 P.2d 
89, 41 Cal.App.2d 490. 

Tex.— Corjras Juris gtioted in Blon- 
deau V. Sommer, Civ.App., 99 S.W. 
2d 668, 672. 

2-2 C.J. p 746 note 44. 

59. Ala.—Birmingham R., etc., Co. 
V. Selhorst, 51 So. 568, 165 Ala. 
475. 

60. Tex.—^Reid Auto Co. v. Gorsezya, 
Civ.App., 144 S.W. 688. 

61. Tex.—Reid Auto Co. v. Gorsez¬ 
ya, supra. 

62. Tenn.—Blue Bird Coaches, Inc. 
V. McGregor, 14 Tenn.App. 23. 

63. Colo.—City and County of Den¬ 
ver V. Brubaker, 51 P.2d 352, 97 
Colo. 501, 

Ga,—Ludwig v. J. J. Newberry Co., 
5'2 S.E.2d 485, 78 Ga.App. 871— 
Corpus Juris cited in Cox v. Nor¬ 
ris, 28 S.E.2d 888, 890, 70 Ga.App. 
580—Butler v. Central of Georgia 
Ry. Co., 151 S.E. 834, 41 Ga.App. 
115. 

Or.— Corpus Juris (luoted in Saun¬ 
ders V. A. M. Williams & Co,, 62 
P.2d 260, 263, 155 Or. 1. 

R-I-— Corpus Juris cited in Pontes v- 
United Electric Rys. Co., 170 A. 
674. 

45 C.J. p 1246 note 51. 

Independent acts of negligence 

Evidence of former accidents at 
the place where plaintiff was hurt 
is not admissible for the purpose of 


showing independent acts of negli¬ 
gence.—Cottman v. Pederman Co., 
47 N.E.2d 1002, 71 Ohio App. 89. 
rail from horse 

Evidence of prior accidents to oth¬ 
er boys during horseback riding in¬ 
struction from the same instructor 
who was in charge when plaintiff 
fell is inadmissible to show* negli¬ 
gence on the part of the instructor. 
—Brenner v. Menaker, D.C.N.Y., 36 
F.Supp. 16. 

64. Ind.—Louisville, etc., R. Co. v. 
Roberts, 42 N.E. 247, 13 Ind.App. 
692. 

4'5 C.J. p 1246 note 52. 

65. Or.—Corpus Juris <iuoted in 
Saunders v. A. M. Williams & Co., 
62 P;2d 260, 263. 155 Or. 1—Koontz 
V. Oregon R., etc., Co., 23 P. 820, 
20 Or. 3. 

66. Cal.—Wills V. Price, 79 P.2d 406, 
26 CaLApp.2d 338. 

Tex.—J. Weingarten, Inc. v. Brock¬ 
man, 135 S.W.2d 698, 134 Tex. 451. 

67. La.—^Auzene v. Gulf Public 

Service Co., App., 188 So. 512. 

Wash.—Sheridan v. JEtna Casualty 
& Surety Co., 100 P.2d 1024, 3 
Wash.2d 423. 

Bottling process 

Where a manufacturer claimed 
that the process used in bottling his 
beverage was safe and proper, and, 
where plaintiff was suing for inju¬ 
ries sustained when the bottle ex¬ 
ploded while he was opening it, evi¬ 
dence of other instances in which 
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similar bottles of the same bever¬ 
age had exploded was admissible to 
show that the bottling process was 
defective.—Auzene v. Gulf Public 
Service Co., La.App., 188 So. 512. 

68. Iowa.—Corpus Juris cited in 
Jackson v. Chicago, M. St. P. & 
P. R. Co., 30 N.W.2d 97, 103, 238 

j Iow*a 1253. 

j N.Y.—Binder v. Zelda Const. Corp., 
51 N.Y.S.2d 660- 

Tex.—Corpus Juris cited In J. Wein¬ 
garten, Inc. v. Brockman, 135 S. 
W.2d 698, 699, 134 Tex. 451—Texas 
Power & Light Co. v. Brislow, Civ. 
App,, 213 S.W. 702, error refused- 
45 C.J. p 1246 note 54. 

Elevator 

In action against elevator inspec¬ 
tion company by hotel guest w^ho 
sustained injuries w'hile riding as a 
passenger in hotel passenger eleva¬ 
tor which inspection company had 
duty to inspect, evidence regarding 
faulty condition of elevator as shown 
by manner in which it operated be¬ 
fore accident was admissible.— 
Cowles V. Independent Elevator Co., 
70 P.2d 711, 22 CaLApp.2d 109. 

69. Vt.—^Walker v. Westfield, 39 Vt. 
246. 

45 C.J. p 1246 note 55. 

70. N.J.—^De Cicco v. Marlou Hold¬ 
ing Co., 59 A.2d 227, 137 N.J.Law 
186. 

Admissibility of evidence as to vis 
major or act of God generally see 
infra § 241. 
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pliance is ordinarily admissible to show Its dangerous or 
defective character. 

Where the dangerous or safe character of the 
place, method, or appliance which is alleged to have 
caused the accident or injury is in issue, evidence is 
admissible in a proper case that other similar acci¬ 
dents or injuries, actual or potential, have resulted 
at or from such place, method, or appliance,*^! 
whether before the accident in suit,^^ at the same 
time,or thereafter.'^^ 

Other defects. Evidence of the existence of de¬ 
fects or a general defective condition in other por¬ 
tions of a place or structure, or in other appli¬ 
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ances,76 is sometimes admissible to show the defec¬ 
tive condition of the particular place or portion or 
the particular appliance in question, where the na¬ 
ture of the subject matter is such that the exist¬ 
ence of the defect in question may reasonably be in¬ 
ferred from such evidence, but not otherwise.'^^ 

Other attacks or injuries hy an animal on other 
persons may be shown to prove its vicious or dan¬ 
gerous disposition.'^^ 

Different kind of accident. The occurrence of an 
accident of a different nature and differently caused 
from the one in question may not be shown to prove 


71. Ala.—City of Birminfrham v. 

Levens, 200 So. 888. 241 Ala. 47. 
Minn.—Henderson v, Bjork Monu¬ 
ment Co., 24 N.W.2d 42, 222 Minn. 
241. 

Mo.—Blackwell v. J. J. Newberry 
Co., App., 1'56 S.W.2d 14. 

Okl.—Lake view. Inc., v. Davidson, 26 
P.2d 760, 166 Okl. 171. 

Tpx.—B rockman v. J. Weingarten, 
Inc., Civ.App., 115 S.W.2d 753, af¬ 
firmed J. Weingarten, Inc. v. 
Brockman, 135 S.W.2d 698, 134 Tex. 
451. 

Boms from perfume 

In action to recover for a burn 
sustained as result of using per¬ 
fume manufactured by defendant, 
testimony of other witnesses that 
same perfume irritated their skins 
was competent to show probability 
that injury to plaintiff was caused 
by some harmful ingredient in per¬ 
fume other than by her own pecu¬ 
liar susceptibility and to authorize 
inference that skin of plaintiff and 
the witnesses was normal.—Carter v. 
Tardley & Co., 64 N.E.2d 693, 319 
Mass. 92, 164 A.L.R. 559. 

72 . U.S.—^Henwood v. Chaney, C.C. 
A.Mo., 156 P.2d 392. certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760, 91 
L.Ed. 655—Sears, Roebuck & Co. 
V. Copeland, C.C.A.N.C., 110 P.2d 
947. 

Ala.—Corpus Juris cited ia City of 
Birmingham v. Levens, 200 So. 
888, 890. 241 Ala. 47. 

Cal.—George v. City of Los Angeles, 
124 P.2d 872, 51 Cal.App.2d 311— 
Gerberich v. Southern California 
Edison Co., 79 P.2d 783, 26 Cal.App. 
2d 471—^Wilkerson v. City of El 
Monte, 62 P.2d 790, 17 Cal.App.2d 
615—Thompson v, Buffums’, Inc., 
62 P.2d 171, 17 Cal.App.2d 401. 
Colo.—City and County of Denver v- 
Brubaker, 51 P.2d 352, 97 Colo. 501. 
Fla.—Corpus Juris cited in Loftin 
V. Dagley, 13 So.2d 311, 313, 152 
Fla. 831. 

Ipwa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 366, overruling Potter v. 
Cave, 9« N.W. 569, 123 Iowa 98,1 


Mathews v. City of Cedar Rapids, 
4'5 N.W. 894, 80 Iowa 459, and 
Hudson V. Chicago & N. R. Co., 
13 N.W. 735, 59 Iowa 581, 44 Am. 
R. 692—Jackson v. Chicago, M., 
St. P. & p. R. Co., 30 N.W. 2d 97. 
103, 238 Iowa 1253. 

La.—Corpus Juris cited In Walsh v. 
Whitney Nat. Bank of New Or¬ 
leans, App., 4 So.2d 553, 554. 

Minn.—^Asplind v. Pearce, 221 N.W. 
679, 175 Minn. 445- 

N.Y.—Vogel V. Montgomery Ward, 
86 N,Y.S.2d 817, 275 App.Div. 7'27. 
Ohio.—Cottman v. Pederman Co., 47 
N.E.2d 1009, 71 Ohio App. 89. 

Or.—Corpus Jxxris quoted in Saun¬ 
ders V. A. M. Williams & Co., 62 P. 
2d 260, 263, 155 Or. 1. 

Pa.—Ringelheim v. Fidelity Trust 
Co. of Pittsburg, 198 A. 628, 330 
Pa. 69. 

Tenn.—Corpus Juris quoted in Gra¬ 
ham V. Cloar, App., 205 S.W.2d 
764, 768, 30 Tenn.App. 306—Corpus 
Juris quoted in Winfree v. Coca- 
Cola Bottling Works of Lebanon, 
83 S.W.2d 903, 905, 19 Tenn.App. 
144. 

45 C.J. p 1246 note 56. 

Inference of continuing condition 
The admissibility of evidence of 
prior accident, in action for injuries 
caused by subsequent accident, rests 
in part on inference that conditions 
of a continuing nature, once shown 
to exist, will persist, and such evi¬ 
dence is inadmissible if material 
changes have been made in the place 
or structure before occurrence of the 
subsequent accident.—Sears, Roe¬ 
buck & Co. V. Copeland, C.C.A.N.C., 
110 F.2d 947. 

Defective step 

Ohio.—Cottman v. Federman Co., 47 
N.E.2d 1009, 71 Ohio App. 89. 
Slippery ramp 

Mo.—Cameron v. Small, 182 S.W.^d 
566. 


73. Mich.—^Abbott v. Detroit, 113 N. 

W. 1121, 150 Mich. 245. 

Or.—Corpus Juris quoted la Saun¬ 
ders V. A. M. Williams & Co., 62 
P.2d 260, 263, 155 Or. 1. 
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Tenn.— Corpus Juris quoted ia Gra¬ 
ham V. Cloar, App., 205 S.W.2d 764, 
768, 30 Tenn.App. 306— Corpus Jul 
ris quoted ia Winfree v. Coca-Cola 
Bottling Works of Lebanon, S3 S. 
W.2d 903, 905, 19 Tenn.App. 144. 
Same day 

In action for injuries sustained by 
woman who slipped and fell on ac¬ 
cumulation of floor polish on floor of 
store, evidence of other falls at the 
same place on the same day was ad¬ 
missible.—Ringelheim v. Fidelity 
Trust Co. of Pittsburgh, 198 A. 628, 
330 Pa. 69. 

74. U.S.—^Henwood v. Chaney, C.C.A. 
Mo., 156 P.2d 392, certiorari denied 
67 S.Ct. 113, 329 U.S. 760, 91 L, 
Ed. 685. 

I La.— Corpus Juris cited in Walsh v. 
Whitney Nat. Bank of New Or¬ 
leans, App., 4 So.2d 553, 6'54. 

Mo.—^Asbury v. Fidelity Nat. Bank 
& Trust Co., 100 S.W.2d 946, 231 
Mo.App. 437. 

Or.— Corpus Juris quoted in Saun¬ 
ders V. A. M. Williams & Co., 62 
P.2d 260, 263, 155 Or. 1, 

Pa.—Ringelheim v. Fidelity Trust 
Co. of Pittsburg, 198 A. 628, 330 
Pa. 69. 

Tenn.— Corpus Juris quoted in Gra¬ 
ham V. Cloar, App., 205 S.W.2d 764, 
768, 30 Tenn.App. 350— Corpus Ju¬ 
ris quoted in Winfree v. Coca-Cola 
Bottling Works of Lebanon, 83 S. 
W.2d 903, 905, 19 Tenn.App. 144. 

45 C.J. p 1247 note 58. 

75. Ga.— Corpus Juris cited ia 

Central of Georgia Ry. Co. v. Keat¬ 
ing, 165 S.E. 873, 875, 45 Ga.APp. 
811. 

Kan.—Emporia v. Kowalski, 71 P. 

232, 66 Kan. 64, 69. 

45 C.J. p 1247 note 69. 

76. Mo.^—Franklin v. Missouri, etc., 
R. Co., 71 S.W. 640, 97 Mo.App. 
473. 

45 C.J. p 1248 note 60. 

77. Md.—United Electric Light, etc., 
Co. V. State, 60 A. 248, 100 Md. 634. 

78. Wash.—Robinson v. Marino, 28 
P. 752, 3 Wash. 434. 28 Am.S.R. 
60. 
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the dangerous character of a particular place, meth¬ 
od, or appliance.'^^ 

(5) To Show Cause of Accident or Injury 

Evidence of the occurrence and causation of other and 
similar accidents may be admissible on the issue of the 
cause of the accident in suit. 

On the question of the cause of a particular ac¬ 
cident or injury, evidence of the occurrence and 
causation of other similar accidents or injuries is 
admissible in a proper case,S0 whether the other ac¬ 
cidents were prior,contemporaneous,^2 qj- subse- 

quent^s thereto. 

(6) To Show Knowledge or Notice 

As a general rule evidence of prior accidents or in¬ 


juries involving the same place, method, or appliance 
as that connected with the suit Is admissible to show 
knowledge or notice of Its dangerous or defective char¬ 
acter, but evidence of accidents subsequent to that for 
which suit is brought Is inadmissible for such purpose. 

Where knowledge or notice of a danger or defect 
is in issue, evidence of the occurrence or near oc¬ 
currence of other accidents or injuries at a par¬ 
ticular place or from the doing of a particular act 
or the employment of a particular method or ap¬ 
pliance on occasions prior to the one in question is 
admissible to show that the person charged knew or 
should have known of the danger therein or there¬ 
at,especially where such prior accidents occurred 
with any degree of frequency,85 and it is also prop¬ 
er to admit evidence of the existence of other de- 


79. N.T.—Haleem v. Gold, 167 N.T. 
S. 907. 

45 C.J. p 1248 note 64. 

80. Cal.—^Wills V. Price, 79 P.2d 
406, 26 Cal.App.2d 338. 

Ill.—^Welter v. Bowman Dairy Co., 
47 N.E.2d 739, 318 Ill.App. 305. 
Minn.—Henderson v. Bjork Monu¬ 
ment Co., 24 H.W.2d 42, 222 Minn. 
241. 

Okl.—Lakeview, Inc., v. Davidson, 26 
P.2d 760, 166 Okl. 171. 

Common, cause 

Where evidence of other accidents 
tends to show common cause of ac¬ 
cidents to be a dangerous, unsafe 
thing or condition, evidence as to 
such accidents is competent, not for 
purpose of showing independent acts 
of negligence, but for limited pur¬ 
pose of showing that the unsafe 
thing or condition causing the par¬ 
ticular accident was the condition 
or cause common to such independ¬ 
ent accidents.—Robins v. Pitcairn, C. 
C.A.II1., 124 Fj2d 734. 

81. Cal,—George v. City of Los An¬ 
geles, 124 P.2d 872, 51 Cal.App.2d 
311—^Wilkerson v. City of El 
Monte, 62 P.2d 790, 17 Cal.App.2d 
615—Thompson v. Buffums' Inc., 
62 P.2d 171, 17 Cal.App.2d 401. 

Ill.—Linneen v. City of Chicago, 34 
N.E.2d 100, 310 Ill.App. 274—Bu- 
dek V. City of Chicago, 279 Ill.App. 
410. 

Ohio.—Cottman v. Pederman Co., 47 
N.E.2d 1009, 71 Ohio App. 89. 

Pa.—Ringelheim v. Fidelity Trust 
Co. of Pittsburgh, 198 A, 628, 330 
Pa. 69. 

45 C.J. p 1248 note 66. 

Poor lighting 

Cal.—^Westman v. Clifton’s Brook- 
dale, 200 P.2d 814, 89 Cal.App.2d 
307. 

82. Ill.—Lowe V. Alton Baking, etc., 
Co., 168 Ill.App. 458. 

Me.—Spence v. Bath Iron Works 
Corporation. 37 A.2d 174, 140 Me. 
287. 

46 C.J. p 124$ note 67. 


83. Pa.—Ringelheim v. Fidelity 
Trust Co. of Pittsburgh, 198 A. 
628, 330 Pa. 69. 

45 C.J. p 1248 note 68. 

84, U.S.—Henwood v. Chaney, C.C. 
A-Mo., 156 P.2d 392, certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760, 91 
L.Ed. 655—Sears, Roebuck & Co. v. 
Copeland, C.C.A.X.C., 110 R2d 947 
—Robins v. Pitcairn, C.C.A.IIl., 124 
F.2d 734—^Brenner v. Menaker, D. 
C.N.T., 36 P.Supp. 16. 

Cal.—Hicks v. Ocean Shore R. R.. 117 
P.2d 850, 18 Cal. 773—McCormick 

V. Great Western Power Co. of Cal¬ 
ifornia, 8 P.2d 145, 214 Cal. 658, SI 
A.L.R. 678—Westman v. Clifton’s 
Brookdale, 200 P.2d 814, 89 Cal. 
App. 2d 307—Thompson v. Buff urns’ 
Inc., 62 P.2d 171, 17 Cai.App.2d 
401—Rothschild v. Fourth & Mar¬ 
ket St. Realty Co., 34 P.2d 734, 139 
Cal.App. 625. 

D.C.—Small v. Pennsylvania R. Co., 
80 P.2d 704, 65 App.D.C. 112, cer¬ 
tiorari denied 56 S.Ct. 669, 297 U.S. 
724, 80 L.Ed. 1008. 

Ill.—Wolezek V. Public Service Co. of 
Northern Illinois, 174 N.E. 577, 342 
III. 482—Germann v. Huston, 23 K. 
E.2d 371, 302 Ill.App. 38. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356, overruling Potter v. 
Cave, 98 N.W. 569, 123 Iowa 98, 
Mathews v. City of Cedar Rapids. 
45 KW. 894, 80 Iowa 459, and Hud¬ 
son V. Chicago & N. R. Co., 13 N. 

W. 736. 59 Iowa 681, 44 Am.R, 692 
— Corpus Juris cited iu Jackson v. 
Chicago, M., P., & St. P. R. Co.. 30 
N.W.2d 97, 103, 238 Iowa 1253. 

Ky.—Louisville & N. R. Co. v. Jack¬ 
son’s Adm’r, 61 S.W.2d 1104, 260 
Ky. 92. 

La.— Corpus Juris cited ia Cassanova 
V. Paramount-Richards Theatres, 
16 So.2d 444, 445, 204 La, 813. 

Minn.—Henderson v. Bjork Monu¬ 
ment Co., 24 N.W.2d 42, 222 Minn. 
241—^Asplind v. Pearce, 221 N.W. 
679, 175 Minn. 445. 

N.T.—Binder v. Zelda Const. Corp** 
61 N.Y.S.2d 650. 
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Ohio.—Cottman y. Pederman Co., 47 
N.E.2d 1009, 71 Ohio App. 89. 

Pa.—Ringelheim v. Fidelity Trust 
Co. of Pittsburgh, 198 A. 62S, 330 
Pa. 69—Solomon y. Abbotts’ Al¬ 
derney Dairies, 12 Pa,Dist. & Co. 
336. 

Tenn.—Corpus Juris quoted iu Win- 
free V. Coca-Cola Bottling Works 
of Lebanon, 83 S.W.2d 903, 905, 
19 Tenn. App. 14 4—Commercial 

Club y. Epperson, 15 Tenn. App. 
649. 

Tex.—Corpus Juris cited lu Brock¬ 
man y. J. Weingarten, Inc., Civ. 
App., 115 S.W.2d 753, 755, affirmed 
J. Weingarten, Inc. y. Brackman, 
135 S.W.2d 698, 134 Tex. 451—Cor¬ 
pus Juris cited iu City of Wichita 
Falls V. Crummer, Civ.App., 71 S. 
W.2d 583, 5S5. 

45 C.J. p 1249 note 70—22 C.J. p 754 
note 90. 

Attractive nuisance 

Ill.—Germann v. Huston, 23 N.E.2d 
371, 302 Ill.App. 38. 

Knowledge or duty to know 

In cases of accident allegedly due 
to dangerous condition of premises, 
evidence of earlier accidents occur¬ 
ring at same place is properly re¬ 
ceived, as tending in some degree to 
prove that one charged with duty of 
maintaining premises knew, or 
should have known, of condition.— 
Wilkerson v. City of El Monte, 62 P. 
2d 790, 17 Cal.App.2d 615. 

85. Ill.—Welter v. Bowman Dairy 
Co., 47 N.E.2d 739, 318 Ill.App. 305 
—Linneen v. City of Chicago, 34 
N,E.2d 100, 310 Ill.App. 274—Budek 
V. City of Chicago, 279 Ill.App. 
410, 

Third fall in single day 
Mo.—Corley v. Kroger Grocery & 
Baking Co., 193 S.W.2d 897, 365 
Mo. 4. 

Ter.—Brockman v. J. Weingarten, 
Inc., Civ.App., 115 S.W.2d 753, af¬ 
firmed J^ Weingarten, Inc. v. 
Brackman, 135 S-W-2d 698, 134 Tex, 
451, error granted. 
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fects in appliances, similar to that in question and 
similarly used,^® or at a place near to the place of 
the accident or injury complained of or another por¬ 
tion of the same structure,^^ provided the former 
accidents or other defects were of such nature, or 
occurred or existed under such circumstances, that 
the person charg^ed knew or should have known of 
them and that their occurrence or existence indi¬ 
cated the existence of the danger in question.^^ Ev¬ 
idence of prior accidents or injuries is inadmissible, 
however, where under the facts it lacks material 
relevancy to the issue of knowledge or notice on 
which it is offered,and evidence of other acci¬ 
dents or injuries occurring subsequent to the one in 
question is not admissible on the issue of knowl- 
edge.^o 

A previous action for damages, brought against 
defendant before plaintiff’s injury by another per¬ 
son than plaintiff, for injuries received as the result 
of the same dangerous or defective condition as 
that on which plaintiff’s action is founded, may be 
shown for the purpose of proving notice to defend¬ 
ant of such condition.®t 

(7) To Show Failure to Take Precautions 

Evidence of prior accidents or injuries from a par¬ 
ticular place, method, or appliance ordinarily is admissible 
as tending to show a failure to adopt proper precautions 
to prevent Injury thereat or therefrom. 

Evidence of the prior occurrence of accidents or 
injuries, or the existence of other defects,sim¬ 
ilar to the one in question, or similarly caused, at or 
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from a particular place, method, or appliance, is ad¬ 
missible in a proper case to show that the person 
charged had not adopted proper precautions to pre¬ 
vent injury thereat or therefrom; and evidence of 
the subsequent occurrence of similar accidents or in¬ 
juries has been held admissible for the same pur¬ 
pose;®^ but there is authority to the contrary.95 

b. Absence 

There is a conflict of authority as to the admissibility 
In negligence cases of evidence that other persons have 
used a place, method, or appliance without sustaining 
injury. 

It has been said that the courts are in hopeless 
conflict on the general proposition of admissibility 
of proof of the absence of other accidents.Some 
courts broadly hold that evidence that other per¬ 
sons had used the place, property, or appliance with¬ 
out sustaining injury is not admissible,or that 
such evidence may be excluded in the discretion of 
the court®S on timely objection thereto,®® because it 
raises collateral issues.^ Thus, evidence that no ac¬ 
cidents or injuries have occurred or defects existed 
at or from a particular place, method, or appliance, 
other than the one in question, in an action for dam¬ 
ages caused by negligence, has been held not ad¬ 
missible to show the freedom from negligence on 
the particular occasion of the tort-feasor® or the 
negligence of the injured person,® or to show that 
such place, method, or appliance was not the cause 
of the injury complained of,^ or to show that a 
place, method, or appliance was not dangerous or 
defective.^ 


88. Mo.—^Franklin v. Missouri, etc., 
R. Co., 71 S.W. 640. 97 Mo.App. 
473. 

Tenn.— C?orpiis Juris quoted in Win- 
free V. Coca-Cola Bottling: Works 
of Lebanon, 83 S.W.2d 903, 905, 19 
Tenn.App. 144. 

87. Ind.—Evansville, etc.. Tract. Co, 
V. Montgromery, 98 N.E. 731, 60 Ind. 
App. 528. 

Tenn.— Corpus Juris quoted in Win- 
free V. Coca-Cola Bottling: Works 
of Lebanon, 83 S.W.2d 903, 905, 19 
Tenn.App. 144. 

46 C.J. p 1249 note 72. 

88. Tenn.— Corpus Juris quoted in 
Winfree v. Coca-Cola Bottling 
Works of Lebanon, 83 S.W.2d 903, 
905, 19 Tenn.App. 144. 

45 C.J. p 1250 note 74. 

89. S.C.—^Bridger v. Asheville, etc., 
R. Co., 3 S.E. 860, 27 S.C. 456, 13 
Am.S.R. 653. 

45 C.J. p 1250 note 74. 

90. Me.—Spence v. Bath Iron 

Works; 37 A.2d 174, 140 Me. 287. 

45 C.J. p 1250 note-75. 

91 . Tex.—^Ft, Worth, etc., R. Co. v. 
Measles, 17 S.W. 124, 8l Tex. 474. 

98 - Cal—Thompson v. B. F. Good¬ 


rich Co., 120 P.2d 693, 48 Cal.App. 
2d 723—City of Oakland v. Pacific 
Gas & Electric Co., 118 P.2d 328, 
47 Cal.App.2d 444. 

45 C.J. p 1250 note 78. 

93. Colo.—^Daniels v. Stock, 130 P. 
1031, 23 Colo.App. 529. 

45 C.J. p 1250 note 79. 

94. Iowa.—Grahlman v. Chicag-o, 
etc., R. Co., 43 N.W. 529, 78 Iowa 
664, 6 L.R.A. 813. 

45 C.J. p 1250 note 80. 

95. R.I.—Smith v. Old Colony, etc., 

R. Co., 10 R.I. 22. 

98. La.—Cassanova v. Paramount- 
Richards Theatres, Inc., 16 So.2d 
444, 204 La. 813. 

Va.—City of Radford v. Calhoun, 181 

S. E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

97. isr.j. —Healey v. Trodd, 7 A.2d 
640, 122 ]Sr.J.Law 603, affirmed 11 
A.2d 88, 124 N.J.Law 64—Temper¬ 
ance Hall Assoc, of Trenton v. 
Giles, 33 N.J.Law 260. 

Transparent entrance doors 

In customer’s action against store 
owner for injuries resulting from 
collision with transparent glass en¬ 
trance doors, court could not proper¬ 
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ly permit witness to testify as to 
number of persons who passed 
through doors without witness hav¬ 
ing knowledge of any of them being 
injured.—Dilione v. Vogel’s Depart¬ 
ment Store, 64 A.2d 628, 2 N.J.Super. 
85. 

9a Minn.—^Henderson v. Bjork Mon¬ 
ument Co.. 24 N.W.2d 42, 222 Minn. 
241. 

99. Va—Sanitary Grocery Co. v. 
Steinbrecher, 32 S.E.2d 685, 183 
Va. 495. 

1. La.—Cassanova v. Paramount- 
Richards Theatres, Inc., 16 So.2d 
444, 204 La 813. 

2 . Mo.—Haverkost v. Sears, Roe¬ 
buck & Co., App., 193 S.W.2d 357 
—Blackwell v. J. J. Newberry Co., 
App., 156 S.W.2d 14. 

45 C.J. p 1250 note 82. 

a Me.—Branch v. Libbey, 5 A. 71, 
78 Me. 321, 57 Am.R. 810. 

45 C.J. p 1250 note 83. 

4 . Md.—^American Pav., etc., Co. v. 
Davis, 96 A. *623, 127 Md. 477. 

45 C.J. p 1251 note 84. 

5. Mo.—^Haverkost v. Sears, Roe¬ 
buck & Co., App., 193 S.W.2d 3^7— 
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Other authorities hold evidence of the absence of 
other accidents to be admissible® on a showing that 
the circumstances were substantially the same as 
prevailed at the time of the accident in suit.'^ Thus, 
evidence of the absence of other accidents or de¬ 
fects of a similar sort has been held admissible as 
bearing on the cause of an injury,^ or to show that 
a place, method, or appliance was not dangerous or 
defective,^ or for the purpose of showing want of 
notice of any defect or danger,or as bearing on 
the duty of defendant to anticipate and guard against 
injuries from the source involved.^^ The view has 
been advanced that a defendant may not show, in 
the first instance, the absence of other accidents, 
although such evidence may be admissible to meet 
a prima facie case under the doctrine of res ipsa 
loquitur,^^ or in rebuttal of evidence introduced by 
the other party of the occurrence of previous ac¬ 
cidents,^^ or of the existence of defects.^® 

Where the conditions are dissimilar, evidence that 


no other accidents or injuries have occurred is in¬ 
admissible for any purpose,^® and evidence of the 
absence of other accidents is inadmissible where the 
place, method, or appliance in question is not shown 
to have received the same use as that given it by 
plaintiff,or when the place, method, or appliance 
in question is in itself negligent or dangerous. 

§ 235. Ownership or Control of Injuring 
Agency 

Any otherwise competent evidence relating to own¬ 
ership OP control of the Injuring agency is ordinarily 
admissible. 

Any otherwise competent evidence relating to the 
issue of ownership or control of the injuring agency 
involved in a negligence case is admissible to show 
such ownership or control, or the lack thereof, 
or to show which of two or more persons created the 
danger or defect causing the injury, 21 but evidence 


Blackwell v. J. J. Newberry Co., 
App., 156 S.W.2d 14. 

45 C.J. p 1251 note 85. 

6. N.Y.—Pay v. McNamara, 28 N. 
T.S.2d 530, 262 App.Div. 875. 

Proof offered to skow cause and 

effect is not rendered inadmissible 
by rule excluding proof of negligence 
on prior occasions.—Morten Inv. Co. 
V. Trevey, Tex.Civ.App., 8 S.W.2d 
527, error dismissed. 

7 . Cal.—Thompson v. B. F. Good¬ 
rich Co-, 120 P.2d 693, 48 Cal.App. 
2d 723. 

N.T.—Alexander v. American League 
Baseball Club of New York, 258 
N.Y.S. 292, 236 App.Div. 715, mo¬ 
tion denied 258 N.Y.S. 1028, 236 
App.Div. 783. 

8 . Tex.—Morten Inv. Co. v. Trevey, 
Civ.App., 8 S.'W'.2d 527, error dis¬ 
missed. 

9m Ala.—City of Birmingham v. 
Levens, 200 So. 888, 241 Ala. 47— 
Birmingham Union R. Co. v, Alex¬ 
ander, 9 So. 525, 93 Ala. 133. 

Contra Hill Grocery Go. v. Hame- 
ker, 89 So. 850, 18 Ala.App. 84. 

Minn.—Nubbe v. Hardy Continental 
Hotel System of Minn., 31 N.W.2d 
332, 225 Minn. 496. 

Tex.—Bonner v. Mercantile Nat. 
Bank of Dallas, Civ.App., 203 S. 
'W.2d 780, refused no, reversible 
error. 

45 C.J. p 1251 note So. 

Safety of stairway 

In action against owner of build¬ 
ing for personal injuries sustained 
In fall on stairway, evidence that 
other persons had descended stairs 
without falling was admissible, as 
tending to show that stairway was 
In suitable condition.—Menard v. 
Cashman, 41 A.2d 222, 93 N.H. 273. 

66 C.J.S.—67 


10. Minn.—^Nubbe v. Hardy Conti¬ 
nental Hotel System of Minn., 31 
N.W.2d 332. 225 Minn. 496. 

45 C.J, p 1251 note 87. 

As a corollary of the rule admit¬ 
ting evidence of previous accidents 
as proof of knowledge of the defect 
or danger, the absence of other acci¬ 
dents may be admitted to show lack 
of such knowledge.—Campton v. Chi¬ 
cago Landscape Co., 14 N.E.2d 879, 

I 295 Ill.App. 225. 

11. N.H.—Ho-we V. Jameson, 13 A. 
2d 471, 91 N.H. 55. 

N.Y.—Roy V. F. W. Wool worth Co., 
11 N.Y.S.2d 1013, 257 App.Div. 831. 

12. Cal.—Owen v. Rheem Mfg. Co., 
187 P.2d 785, S3 CaLApp.2d 42. 

13. Cal.—Thompson v. B. P. Good¬ 
rich Co., 120 P.2d 693, 48 Cal.App. 
2d 723—City of Oakland v. Pacifle 
Gas & Electric Co., 118 P.2d 328, 
47 CaI.App.2d 444. 

Ga.—Evans v. Sears, Roebuck & Co., 
176 S.E. 843, 49 Ga.App. 744. 

14. Tex.—-Eastern Texas Electric 
Co. V. Kappe, Civ.App., 235 S.W. 
253, error refused. 

15. Tex.—Pound v. Popular Dry | 
Goods Co., Civ. App., 139 S.W. 2d 
341. 

16. Cal.—Thompson v. B. F. Good¬ 
rich Co., 120 P.2d 693, 48 Cal.App. 
2d 723. 

W.Va.—O'Flaherty v. Tarron, 43 S. 
E.2d 392. 

45 C.J. p 1251 note 90. 

Identical goods 

In suit arising out of injuries al¬ 
legedly resulting from defect in 
goods generally, in order to be ad¬ 
missible, evidence that parties buy¬ 
ing such goods in the past have not 
suffered any injury must pertain to 
the identical goods involved in the 
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pending suit.—Pound v. Popular Dry 
Goods Co., Tex.Civ.App., 139 S.W.2d 
341. 

17. Conn.—Antel v. Poli, 123 A. 272, 
100 Conn. 64. 

45 C.J. p 1251 note 88. 
la Md.—Baltimore, etc., Turnp. 
Road v. State, 18 A. 884, 71 Md. 
573. 

45 C.J. p 1251 note 89. 

19 . U.S.—^WesUnghouse Electric 
Elevator Co. v. Hatcher, C.C.A. 
Tex., 133 P.2d 109—McDonnell v. 
Wasenmiller. C.G.A.Neb., 74 P-2d 
320. 

Mo.—Adams v. Carlo, App., 84 S.W. 
2d 682. 

N.H.—White v. Schnoebelen, 18 A.2d 
1S5, 91 N.H. 273. 

45 C.J. P 1251 note 91. 

Admissibility of evidence of precau¬ 
tions to show ownership or control 
see supra § 225. 

X-ray machine 

Evidence • that plaintiff suffered 
X-ray burn, and had only been once 
exposed to X-ray machine, was held 
admissible to show improper use of 
the machine by the operator.—Ruli- 
son V. Victor X-ray Corporation, 223 
N.W. 745, 207 Iowa 895. 

20. Ill.—Blade v. Site of Ft. Dear¬ 
born Bldg. Corporation, 245 Ill. 
App. 484. 

N.J.—Freschi v. Mason, Sup., 156 A. 
757, affirmed 156 A, 758, 108 N.J. 
Law 272. 

45 C.J. p 1252 note 92. 

21. Cal.—Burroughs v. Ben’s Auto 
Park, 1“64 P.2d 897, 27 Cal.2d 449. 

Adjoining owners or jyarking lot pro¬ 
prietor 

In action against adjoining land- 
owners for injuries sustained, by 
parking lot patron who fell from 
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which has no legitimate tendency to show facts of 
this character is inadmissible .22 

Insurance, Where his ownership or control of 
the place, property, or appliance which caused or 
contributed to the accident or injury is in issue, evi¬ 
dence that one was insured against damage to it or 
from its use or operation is admissible on that ques- 
tion.2^ 

§ 236. Precautions against Injury 

Evidence otherwise competent is admissible to show 
the duty of one to take precautions and whether or not 
due precautions were adopted- 

Evidence is admissible which tends to show that 
it was the duty of the person charged to take pre¬ 
cautions against the happening of the accident or 
the infliction of the injuries,or that such pre¬ 
cautions were unnecessary,or to show whether 
any precautionary measures were taken,as by 
showing that due precautions were^^ or were not^^ 


taken, or that safer or better devices or methods 
might have been employed to prevent injury.29 

The cost^^ and practicability^^ of taking precau¬ 
tions or providing safeguards may be shown, on the 
question of their feasibility. 

§ 237. Previous or Subsequent Care or Negli¬ 
gence 

a. In general 

b. Habit or reputation 

a. In General 

Ordinarily evidence of the previous care or negligence 
of a person is inadmissible to show his care or negligence 
on a particular occasion. 

Ordinarily it cannot be shown, as bearing on the 
question of negligence on a particular occasion that 
the person whose conduct is involved has been 
guilty of negligence on other occasions,^^ especially 


unguarded and poorly illuminated 
wall with twelve-foot drop to area¬ 
way on premises of adjoining land- 
owners, evidence whether dangerous 
condition of wall was created by ad¬ 
joining landowners or owner of park¬ 
ing lot was admissible.—Burroughs 
V. Ben's Auto Park, supra. 

22 . Cal.—Scrimsher v. Reliance 

Rock Co., 36 P,2d 688, 1 Cal.App.2d 
382. 

Ga.—Evans v. Sears, Roebuck & Co., 
176 S.E. S43, 49 Ga.App. 744. 

Mass.—Guy v. Union St. Ry., 193 N. 

E. 740, 289 Mass. 225. 

Mo.—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 277. 

23. N.Y.—Flieg v. Levy, 133 IST.T.S, 
249, 148 App.Div. 781. 

45 C.J. p 1244 note 25. 

Admissibility of evidence as to insur¬ 
ance generally see infra § 242. 

24. TJ-S.—Sieracki v. Seas Shipping 
Co., C.C.A.Pa., 149 F.2d. 98, affirmed 
66 S.Ct. 872, 328 U.S. 85, 90 L.Ed. 
1099, rehearing denied 66 S.Ct. 
1116. 

45 C.J. p 1252 note 95. 

25. Ala.—Seals v, Edmondson, 71 
Ala. 509. 

45 C.J. P 1252 note 96. 

26 . Cal,~Katz v. Helbing, 271 P. 
1062. 205 Cal. 629, 62 A.L.R. 825. 

27. N.T.—^Hruska v. James Stewart 
& Co., 70 N.T.S.2d 538, 272 App. 
Div. 910, affirmed 78 N.E.2d 859, 
297 N'.T. 829, reargument denied 
80 ISr.E.2d 658, 298 K.Y. 610. 

45 C-J. P 1252 note 97. 

28 . Ill.—^Howard v. City of Rock¬ 
ford, 270 Ill.App. 155. 

Kan,—Zeigler v. Oil Country Special¬ 
ties Mfg. Co., 196 P. 603, 108 Kan. 
589. 


Pa.—Meddock v. National Transit 
Co., 161 A. 628, 105 Pa.Super. 553. 
45 C.J. p 1252 note 98. 

Icy driveway 

In action by customer against de¬ 
partment store for injuries sustained 
in fall on snowy and icy driveway, 
admitting evidence concerning de¬ 
fendant's failure to spread covering 
of any kind on driveway so as to 
render it safe was held proper.— 
Evans v. Sears, Roebuck & Co., Mo. 
App., 104 S.W.2d 1035. 

I^ack of lights 

In action by husband for loss of 
wife's society, service, and consorti¬ 
um, as result of injuries sustained 
in fall when she stepped from step 
at rear door of defendant’s store in¬ 
to parking lot, plaintiff was entitled 
to show, €Ls an incident to defend¬ 
ant's failure to maintain entrance to 
and exit from store in a reasonably 
safe condition, that the entrance and 
exit were not sufficiently lighted at 
night.—Cannon v. S. S. Kresge Co., 
116 S.W.2d 559, 233 Mo.App. 173. 
Ungtiarded turntable 

Evidence showing that railroad 
turntable was not locked or guard¬ 
ed at time of injuries to child was 
held admissible-—Southern Pac. Co. 
V. Marquez, C.C.A.Ariz., 44 P.2d 286. 

29. Conn.—^Delmore v. Polinsky, 42 
A.2d 349, 132 Conn. 28- 
N.Y,—Caspersen v. La Sala Bros., 
171 N.E. 754, 25C N.Y. 491—Kallen- 
beck V. S. Wander &. Sons Chemical 
Co., 189 N.Y.S. 334, 197 App.Div. 
855—Freedman v. Clinton Court 
Corporation, 3 N.Y.S.2d 956, 167 
Misc. 801, affirmed 3 N.Y.S.2d 1023, 
254 App.Div. 643, reargument de¬ 
nied 5 N‘.Y.S.2d 508. 254 App.Div. 
813, reversed on other grounds IS 
ISr.E.2d 685, 279 N.Y. 736. 

45 C.J. p 1253 note 99. 
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30. Minn.—Tvedt v. Wheeler, 72 N. 
W. 1062, 70 Minn. 161. 

Vt.—Cole V. North Danville Co-op. 
Creamery Ass’n, 151 A. 668, 103 Vt. 
32. 

31. Mo.—Overholt v. Vleths, 6 S.W. 
74, 93 Mo. 422, 3 Am.S.R. 557. 

Vt.—Cole V, North Danville Co-op. 
Creamery Ass'n, 151 A. 668, 103 Vt. 

32. 

32. Ark.—Harper v. Dees, 214 S.W. 
2d 788, 214 Ark. 111. 

Ga.—Cox V. Norris, 28 S.E.2d 888, 70 
Ga.App. 680. 

Md.—Moore v. American Stores Co., 
182 A. 436, 169 Md. 541. 

N.J.—Parsonnet v. KeiTs Newark 
Bakery, 196 A, 661, 119 N.J.Law 
301. 

Pa.—^Wyatt v. Russell, 162 A. 256, 
308 Pa. 366—Klein v. Weissberg, 
174 A. 636, 114 Pa.Super. 569. 

Tex.— Corpus Juris quoted iu Blon- 
deau V. Sommer, Civ.App., 99 S.W. 
2d 668, 672— Corpus Juris cited in. 
Chicago, R. I. & G. Ry. Co. v. Vin¬ 
son, Civ.App., 61 S.W.2d 632, 633. 
22 C.J. P 746 note 45. 

Careless smoker 

In action for negligent burning of 
a garage in which defendant's in¬ 
testate was seen in back seat of his 
automobile where there was cigarette 
smoke haze two hours before the 
fire, evidence of deceased's former 
acts in going to sleep, dropping cig¬ 
arettes, and starting fires, was prop¬ 
erly excluded.—Brownhill v. Kivlin, 
57 N.E.2d 539, 317 Mass. 168. 
Collateral Issues 

In a negligence case, previous hap¬ 
penings or previous omissions of 
duty, if there were omissions, do not 
prove negligence and are inadmissi¬ 
ble as raising collateral issues.— 
Stodder v. Coca-Cola Bottling Plants, 
Me., 48 A.2d 622. 
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where such other occurrences are remote in point 
of time;^3 and, conversely, one cannot show that he 
was careful on a particular occasion by evidence 
that he was careful and prudent on other occa- 
sions.^^ Thus, evidence of occasional acts or spe¬ 
cific instances of carets or neglig-ence^® not amount¬ 
ing to a showing of custom or habit, in the doing of 
a particular act or the employment of a particular 
agency or method on other occasions by one whose 
negligence is in issue in an action for damages, is 
ordinarily inadmissible to show that such person 
was careful or negligent in doing such act or em¬ 
ploying such agency or method on the particular 
occasion in question. Evidence of previous similar 
acts of negligence is, however, competent in a prop¬ 
er case to prove authorship of the act for which 
damages are sought to be recovered and such 
evidence is admissible in connection with testimony 
that warnings were given to the negligent person at 
such time, to show his knowledge of a danger.^^ 
When evidence of specific instances of negligence is 
admitted, specific instances of care in doing the act 
in question may be shown in rebuttal.^^ 

Specific instances to shozv habit. There is au¬ 
thority for the rule that evidence of other specific 
instances of care or negligence in the performance 
of a particular act, on the part of one whose neg¬ 
ligence in the performance of that act on a particu¬ 
lar occasion is in issue, may in a proper case be ad¬ 
mitted as tending to show his usual conduct or hab¬ 


it with relation thereto,provided such instances 
are not too remote as to time or place to throw light 
on the matter in controversy;^^ but in a number of 
cases evidence of specific instances has been held 
inadmissible when offered for the purpose of show¬ 
ing a habit of conduct.'^^ 

b. Habit or Reputation 

(1) Of tort-feasor 

(2) Of injured person 

(3) Of place, method, or appliance 

(1) Of Tort-Feasor 

While eviderkce of the habits of a tort-feasor in con¬ 
nection with a specified act or method involved In the 
case may be admissible where it bears on the negligence 
charged, proof of his conduct In respect of care or negli¬ 
gence generally or of his general reputation in such re¬ 
gard is ordinarily inadmissible. 

Evidence of a tort-feasor’s customary conduct or 
habit with respect to a specified act or method may 
be admissible as tending to show that he was neg¬ 
ligent in doing that act or employing that method on 
the particular occasion involved in an action for 
damages,^^ provided it is limited to his habits at or 
about the time of the injury complained and to 
such habits as have a bearing on the negligence 
charged.45 Proof of his general reputation for neg¬ 
ligence, however, is not admissible to show that he 
was negligent on the occasion in question;^® nor 
is evidence either of his usual conduct in respect of 
negligence generally,^"^ or of his reputation for care- 


Wegrligreaice or contri'bntory negrli- 
gfeiLce 

Generally, evidence of similar pri¬ 
or acts of negligrence are inadmissi¬ 
ble on issues of negligence or of con¬ 
tributory negligence.—McComb v. 
Vaughn, Mo., 218 S.W.2d 548. 

33- Kan.—Greeno v. Roark, 66 P. 

329, 8 Kan.App. 390. 

Tex.—Corpus Juris quoted ia Blon- 
deau V. Sommer, Civ.App., 99 S.W. 
2d 668, 672. 

34. Conn.—Laufer v. Bridgeport 
Tract. Co., 37 A. 379, 68 Conn. 475, 
37 L.R,A. 633. 

Hawaii.—Gilliam v. Gerhardt, 34 Ha¬ 
waii 466. 

Tex.—Corpus Juris quoted ia Blon- 
deau V. Sommer, Civ.App., 99 S.W. 
2d 668, 672. 

The reasoa for the rule is that 
such evidence tends to draw away 
the minds of the jury from the point 
in issue and to mislead them.—Gil¬ 
liam V. Gerhardt, 34 Hawaii 466. 

35. Conn.—MofRtt v. Connecticut 
Co., 86 A. 16, 86 Conn. 627. 

45 C-J. p 1253 note 6. 

Comi>arlsoa 

Negligence may not be established 
by comparison.—^Mills v. P. W. j 


Steadley & Co., Mo.App., 279 S.W. 
160. 

36. Mo.—McComb v. Vaughn. 218 S. 
W.2d 548—^Weaver v. Scofield, App., 
198 S.W.2d 240. 

NT,—Grenadier v. Surface Transp. 
Corp. of N T., 66 N.Y.S.2d 130, 
271 App.Div. 460. 

Or.—Rayburn v. Day, 268 P. 1002, 
126 Or. 135, 59 A.L.R. 1062. 

Tex.—Glass v. Houston Singing Soc., 
Civ.App., 192 S.W.2d 300. 

45 C.X P 1253 note 7. 

37. Neb.—Lincoln Vitrified Pav. etc.. 
Brick Co. v. Buckner, 57 NW. 749, 
39 Neb. S3. 

45 C.J. p 1254 note 9. 

38. Ark.—Hayes v. Brandt, 98 S.W. 
368, 80 Ark. 592. 

Mass.—Fitzpatrick v. Fitchburg R. 

Co., 128 Mass. 13. 

45 C.J. p 1254 note 10. 

39- NH,—Plummer v. Ossipee, 69 N. 
H. 55. 

40 . NH—Parkinson v. Nashua, etc., 
R. Co., 61 NH. 416. 

45 C.J. P 1254 note 14, 

41 . NH.—State v. Boston, etc., R. 
Co., 58 NH. 410. 

42. Iowa.—Lotz v. United Pood, 
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Markets, 283 N.W. 99, 226 Iowa 
1397. 

45 C.J. p 1254 notes 16, 17. 

43. Iowa.—Meier v. Shrunk, 44 N. 
W. 209, 79 Iowa 17. 

45 C.J. p 1255 note 19. 

44. Minn.—Davidson v. St. Paul, 
etc., R. Co., 24 NW. 324, 34 Minn. 
51. 

45 C.J. p 1255 note 20. 

45. Mich.—Pigott v. Lilly, 20 NW. 
879, 55 Mich. 150. 

Pa.—Pennsylvania R. Co. v. Page, 12 
A. 662, 9 Pa.Cas. 445. 

46- Mo.—Weaver v. Scofield, App., 
198 S.W.2d 240. 

NT.—Grenadier v. Surface Transp. 
Corp. of N T., 66 N.T.S.2d 130, 
271 App.Div. 460. 

45 C-J. p 1255 note 22. 

Habitual negligeuce 

When question is whether a person 
has been negligent in doing or fail¬ 
ing to do a particular act, evidence 
is inadmissible to show that he had 
been habitually negligent on similar 
occasions.—Glass v. Houston Sing¬ 
ing Soc., Tex. Civ. App., 192 S.W.2d 
300. 

47. U.S.—Harriman v, Pullman Pal¬ 
ace Car Co., Mo., 85 F. 353, 29 GC. 
A. 194. 

45 C.J. p 1255 uote 23. 
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fulness and prudence,admissible to show that he 
was not negligent at the time of the accident, un¬ 
less, it has been said, the absence of direct evidence 
on the question renders it admissible.^^ 

Defendanfs habit relied on by plaintiff. Evi¬ 
dence of a particular habit or custom of a tort-fea¬ 
sor, relied on by another, is admissible in a proper 
case as tending to show negligence in deviating 
from it on the occasion in question,or to show 
the freedom from contributory negligence of one 
who relied on it;5l but one who did not know of, 
or rely on, such practice or habit cannot introduce 
evidence of it.^^ On the other hand, evidence of 
such habit is admissible in a proper case to show 
negligence on the part of one who, knowing of it, 
failed to take it into occount^^ 

(2) Of Injured Person 

Some authorities hold that evidence of the usual con¬ 
duct of a person is admissible on the issue of his con¬ 
tributory negligence, but other authorities hold such evi¬ 
dence to be inadmissible, unless there is no direct evi¬ 
dence on the question. 

According to some authorities evidence of the 
usual conduct or habit of an injured person with 
respect to a particular act and method of action is 
inadmissible to show whether or not he was gpiilty 
of contributory negligence on the particular occa¬ 
sion, involving such act or method, on which his in¬ 
juries were received,. except that, in some juris¬ 
dictions, it is admitted to show due car e when there 
is no direct evidence on the question.^5 gy other 
authorities, however, such evidence is held admissi¬ 
ble,^® at least when the direct evidence as to how 
the injury occurred is conflicting. 


^5 aj.s. 

Evidence of general reputation for carefulness 
or negligence is inadmissible to show that the in¬ 
jured person was or was not in the exercise of due 
care on the particular occasion,® ^ except, it has been 
held, in rebuttal of evidence of negligent habit or 
custom.®^ 

(3) Of Place, Method, or Appliance 

Evidence of the reputation of a place, method, or ap. 
pliance is ordinanily inadmissible to show that it was in 
fact dangerous. 

The reputation or notoriety of a place, method, or 
appliance as being dangerous cannot be shown for 
the purpose of proving that it is in fact danger¬ 
ous,®® although evidence thereof may be admissible 
to show knowledge or notice of the danger, as dis¬ 
cussed supra § 233. 

§ 238. Rules and Custom of Employer 

Evidence of the rules and customs of an employer 
may be admissible in an action based on negligence. 

Rules adopted by an employer, prescribing the 
care or precautions to be taken by his employees in 
the conduct of his business,or evidence of an es¬ 
tablished custom of conducting his business in a 
particular manner, whether established by rules pro¬ 
mulgated by persons in authority or growing out of 
the long continued practice of employees,®^ may be 
admitted against him to show negligence on the part 
of an employee, when relevant to the issue, even 
though the injured person had no knowledge of such 
rules or custom,®® except where they require the 
performance of duties greater than those required 
by law;®4 but such rules have been held not admis- 


48. Idaho.—^Denbeigrh v, Oregron- 
Washington R,, etc., Co., 132 P. 
112, 23 Idaho 6S3. 

45 C.J. p 1255 note 24. 

49. Ill.—Illinois Cent. H. Co. v. Ash- 
line, 49 N.E. 621, 171 Ill. 313. 

45 aJ. V 1255 note 25. 

50. Del.—^Wilmington City R. Co. v. 
White, 66 A. 1009, 22 Del. 363. 

Ill.—^Harmon v. Peoria R, Co., 160 
Ill.App. 458. 

51. Ark.—Collison v. Curtner, 216 
S.W. 1059, 141 Ark. 122, 8 A.L.R. 
760. 

45 ax p 1256 note 27. 

52. Pa.—^Hagan v. Delaware River 
Steel Co., 87 A. 574, 240 Pa. 222. 

53. Cal.—Bresee v. Los Angeles 
Tract. Co., 85 P. 162, 149 Cal. 131, 

5 L.R.A..N.S., 1059. 

45 C.X p 1256 note 29. 

54. U.Sj—A rizona, etc., R. Co. v. 
Clark, Ariz., 207 P. 817, 125 C.C. j 
A. 306, affinped 35 S.Ct. .210, 235 | 


U.S. -669, 59 L.Ed. 415, L.R.A.1915C 
834. 

45 C.X p 1256 note 32. 

55. Cal.—^Wallis v. -Southern Pac. 
Co., 195 P. 408, 184 Cal. 662, 15 A. 
L.R. 117. 

46 C-X p 1256 note 33. 

Evidence held inadmissible where 
direct evidence was within defend¬ 
ant's control.—Holcombe v. W. H. 
Watson Supply Co., 171 S.E. 604, 171 
S.C. 110. 

56. Ark.—^Bush v. Brewer, 206 S.W. 
322, 136 Ark. 246. 

46 C.X p 1257 note 34. 

57. Isr.H,—^Parkinson v. Nashua, etc., 
R- Co., 61 N.H. 416. 

45 C.X p 1257 note 36. 

58. Ill.—^Lowry v. Chicago & N. W. 
Ry. Co., 248 IlLApp. 306. 

45 C.X p 1257 note 37. 

59. Iowa.—Stafford v. Oskaloosa, 20 
N.W. 174, 64 Iowa 251. 

60. Ala.—^Louisville, etc., R. Co. v. 

Hall, 6 So. 277, 87 Ala. 708, 13 Am. 
S.B. 84, 4 L.R.A. 710. , 
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61. Cal.—C?o 2 :ptis Juris quoted In 
Smellie v. Southern Pac. Co., 18 
P.2d 97, 101, 102, 128 Cal.App. 567. 

Kan.—Corpus Juris cited in Tschrep- 
pel V. Missouri-Kansas R. Co., 5 
P.2d 845, 847, 134 Kan. 251, cer¬ 
tiorari denied 52 S.Ct. 501, 286 XJ. 
S. 549, 7-6 L.Ed. 1285. 

45 C.X p 1258 note 57. 

Admissibility of evidence as to rules 
and customs of employers: 
Generally see Master and Servant 
§ 513., 

Railroads see Railroads § 958, also 
52 C.X p 713 text and notes 39- 
44. 

62. Cal.—Corpus Juris quoted in 

Smellie v. Southern Pac. Co., 18 P. 
2d 97, 101, 102, 128 Cal.App. 567. 
Ill.—Yeates v. Illinois Cent. R. Co., 
145 Ill.App. 11, affirmed 89 N.E. 
338. 241 Ill. 205. 

63. N.H.—Davis v. Concord, etc., R. 
Co., 44 A. 388, 68 N.H. 247. 

45 C.X p 1258 note 69. 

64. Wyo.—Chicago, etc., IL Co. v. 
Lampman, 10^4 P. 533, 18 Wyo. 106, 
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sible®^ in behalf of the employer.®® Where the ac¬ 
tion is between the employer and a third person 
who is ignorant of the existence of the rules of the 
employer and does not rely on them for his protec¬ 
tion, evidence of such rules has been held incompe¬ 
tent.®'^ 

§ 239. Criminal Proceedings against Defend¬ 
ant or His Servants 

Evidence as to the result of criminal proceedings 
growing out of the act in question is ordinarily inadmis¬ 
sible to show care or negligence. 

The verdict of a coroner’s jury,®^ or the decision 
of a magistrate on a criminal charge arising out of 
the act in question,®® is not admissible to show care 
or negligence, 

§ 240. Violation of, or Compliance with, Stat¬ 
ute or Ordinance 

Evidence of the requirements of statutes or ordi¬ 
nances and the violation thereof Is ordinarily admissible 
where such violation is shown to have caused or con¬ 
tributed to the injury for which damages are sought to 
be recovered. 

Evidence is admissible of the requirements of a 
statute or ordinance*^^ and of the violation thereof 
or noncompliance therewith by a person whose neg¬ 
ligence is in issue in an action for damages,”^ where 
such violation or noncompliance is shown to have 
caused or contributed to the injury for which dam¬ 
ages are sought to be recovered; but not other¬ 
wise.'^ 2 Conversely, when the negligence charged 


consists in the doing of a particular act or the em¬ 
ployment of a particular method, the provisions of 
an ordinance are admissible to show that such act 
or method was required by its terms.*^® 

Where the evidence does not tend to show a vio¬ 
lation, it will be held inadmissible.'^^ There is also 
authority to the effect that violation of a statute or 
ordinance is immaterial where it was not enacted 
for the benefit of the injured party, although it may 
be admissible on the issue of common-law negli¬ 
gence,'^® that evidence as to the provisions of a 
law is inadmissible where such law was not ap¬ 
plicable to the case at bar,*^® and that evidence of 
a law to the effect that safeguards may be ordered 
if needed is not admissible to show a duty to pro¬ 
vide them in the absence of an order reflecting their 
need.'^'^ Where the terms of the law are dear, evi¬ 
dence as to its construction by administrative offi¬ 
cials is inadmissible.'^® 

Evidence as to contractual exemption from the 
requirements of statutes and ordinances is not ad¬ 
missible where it relates to other laws than those in¬ 
voked in the particular case.*^^ 

§ 241. Vis Major; Act of God; Act of Third 
Person 

Evidence is generally admissible to show that an 
accident was caused by vis major, by act of God, or by 
the acts of third persons. 

On behalf of the person charged evidence is ad¬ 
missible to show that the accident or injury was 


25 L,.R.A.,N.S., 217, Ann.Cas.l912C 
788. 

46 C.J. p 1258 note 60. 

65. Ky.—Louisville, etc., R. Co. v. 
Dyer, 153 S.W. 194, 162 Ky. 264, 48 
L.R.A.,N'.S., 816. 

45 C.J. P 1259 note 61. 

66. Ky.—Louisville, etc., R. Co. v. 
Dyer, supra. 

45 C.J. p 1259 note 62. 

67. Cal.—Smellie v. Southern Pac. 
Co., 18 F.2d 97, 128 Cal.App. 667. 

68. Cal.—Rowe v. Such, 6'6 P. 862, 
67 P. 760, 134 Cal. 573. 

69. Del.—Price v. Charles Warner 
Co., 42 A. 699, 17 Del. 462. 

70. Cal.—Marshall v. Lyon, 177 P.2d 
44, 77 Cal.App.2d 905. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

Tex.—Bonner v. Mercantile Nat. 
Bank of Dallas, Civ.App., 203 S.W. 
2d 780, refused no reversible er¬ 
ror. 

46 C.J. p 1260 note 84. 

Xiaw as to “exit’' 

Portions of uniform building code, 
which had been adopted by city as an 
ordinance, and which related to 


ramps serving as an “exit,” were ad¬ 
missible in personal injury action, 
although injury took place on a ramp 
that was allegedly an “entrance” to 
market, since ramp was an exit 
though it was also used as an en¬ 
trance to market.—Marshall v. Lyon, 
177 P.2d 44, 77 Cal.App.2d 905. 

71. U.S.—Silent Automatic Sales 
Corporation v. Stay ton, C.C.A.Mo., 
45 F.2d 471. 

Cal.—Andreen v. Escondido Citrus 
Union, 269 P. 556, 93 Cal.App, 182. 
Mass.—Gaw v. Hew Const. Co., 15 
N.E.2d 225, 300 Mass. 250. 

N.T.—Carlocfc v. Westchester Light¬ 
ing Co., 197 N.E. 306, 268 N.T. 345 
—Pfohl v. State, 42 N.Y.S.2d 372. 
Pa,—^Weimer v. Westmoreland Water 
Co„ 193 A. 665, 127 Pa.Super. 201. 
45 C-J- P 1260 note 85. 

Lack of required safety devices for 
window cleaners 

N.T.—Witkowlcz v. Amalgamated 
Properties, 34 N.Y.a2d 605, 264 
App.Div. 156. 

72. Iowa.—^Engle v. Nelson, 263 N. 
W. 505, 220 Iowa 771. 

Md.—^Davis v. Gordon, 36 A.2d 699, 
183 Md. 129, 166 A.L.R. 1109. 

45 CJ. P 1260 note 86. 
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73. Ill.—Presley v. Kinlock-Bloom- 
ington Tel. Co., 168 Ill.App. 220. 

74 . Mass.—Lioni v. Marr, 67 N.E. 
2d 766, 320 Mass. 17. 

75. Minn.—Mechler v. McMahon, 239 
N.W. 605, 184 Minn. 476. 

70, N.Y.—Garthe v. Ruppert, 190 N. 
B. 643, 264 N.Y. 290, reargument 
denied 193 N.E. 291, 265 N.Y. 602 
—^Fay V. McNamara, 28 N.Y.S.2d 
530, 262 App.Div. 875. 

Okl.—Meadors v. Huffman, 127 P.2d 
806, 191 OkL 204. 

77- N.H.—Stocker v. Boston & M. R. 

R., 143 A. 68, S3 N.H. 401. 

Buty of care 

Existence of public law under 
which order is made or not made was 
held not evidence to show existence 
of duty to be careful.—Stocker v. 
Boston M. R. R., supra. 

78. U.S.—Montgomery Ward & Co, 
V. Snuggins, C.C.A.Minn., 102 F.2d 
468. 

79. U.S.—James Stewart & Co. v. 
Sadrakula, N.Y., 60 S.Ct. 431, 309 
U.S. 94, 84 L.Ed. 596, 127 A.L.R, 
821 . 
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proximately caused by vis major,^® or by the act 
of God,SI or by the acts of third persons,even 
though such persons are not identified.ss 

§ 242. Other Particular Matters 

a. Insurance 

b. Intoxication 

c. Miscellaneous matters 

a. Insurance 

Evidence that either the tort-feasor or the Injured 
person is insured with respect to the injuries sustained 
Is ordinarily inadmissible in an action for damages for 
negligence. 

In an action for damages for negligence, evidence 
that the tort-feasor^^ or the injured person^^ in¬ 
sured with respect to his acts, injuries, life, or prop¬ 
erty is ordinarily irrelevant and therefore inadmis¬ 
sible. Such evidence may, however, be admissible 
in a proper case to show the state of mind^^ or the 
motives? of insured; and, in general, evidence 
which is otherwise properly admissible on another 
ground is not to be excluded because incidentally it 
shows that a party was insured.SS Moreover, the 
rule excluding evidence of insurance has been held 
to be inapplicable where the insurance held by de¬ 
fendant indemnifies him against damage to his own 
property,s 9 although he may have sustained such 
damage by reason of the conduct of plaintiff. 

b. Intoxication 

Evidence tending to show the intoxication of a person 
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involved in an accident Is admissible on the issue of neg. 
ligence or contributory negligence, but evidence as to 
past habits or reputation for sobriety or drunkenness U 
ordinarily inadnfissible. 

Evidence of intoxication of a tort-feasor or in¬ 
jured person at the time of an accident or injury for 
which damages are sought to be recovered is ad¬ 
missible on the question of his guilt of negligence 
which caused or contributed to the injury.91 Con¬ 
versely, evidence that he was not intoxicated at 
such time is admissible on the issue of due care 
or absence of negligence,92 

Habit and reputation. By analogy to the princi¬ 
ples relating to the admissibility of evidence of hab¬ 
it of care or negligence, discussed supra § 237 b, 
evidence that a person for whose injuries damages 
are sought to be recovered was reputed to be ad¬ 
dicted to the use of intoxicating liquor^S or that he 
was in the habit of becoming intoxicated9^ has been 
held inadmissible to show that he was intoxicated 
on the occasion in question; but it may be admissi¬ 
ble to prove that his habit was such that it had af¬ 
fected his physical or mental powers,95 or in miti¬ 
gation of damages claimed for loss of earning pow- 
er.96 Similarly, evidence of a habit of sobriety is 
inadmissible to contradict direct evidence tending 
to show that he was intoxicated at the time of the 
accident.97 Such evidence has, however, been held 
admissible as tending to show freedom from con¬ 
tributory negligence where there is no direct evi- 


80. Kan.—Mayes v. Kansas City 
Power, etc., Co., 249 P. 599, 121 
Kan. 648. 

Evidence of similar accidents as ad¬ 
missible to show intensity of nat¬ 
ural catastrophe claimed to have 
caused injury see supra § 234 a 
X3). 

81. Net).—Olsen v. Meyer, 64 N.W. 
954, 46 Neh. 240, 

82. Ky.—^Lockridg-e v. Pesler, 37 S- 
W. 65, IS Ky.L. 469. 

45 C.J. P 1260 note 90. 

83. K.T.—Eder v. Post, 120 N.T.S- 
139, 136 App.Div. 859. 

84. Cal.—^Pierce v. United Gas, etc., 
Co., 118 P. 700, 161 Cal. 176. 

45 C.J. p 1243 note 21. 

Admissibility of evidence of insur¬ 
ance to show ownership or control 
of injuring- agency see supra § 235. 

85. Miss,—^Kress v. Markline, 77 So- 
858, 117 Miss. 37. 

br.T.-—Kellogg: V. New York Cent., 
etc., R. Co., 79 N.Y. 72. 

86. N.H.—Herschensohn v. Weis- 
man, 119 A. 705, 80 N.H. 557, 28 
A.L.R. 514. 

45 C.J. p 1244 note 23. 

87. S.C.—^Barley v, Davis, 116 S.E. 
438, 123 S.C. 228. 

45 ax p 1244 note 24. . . 


Evidence of motive generally see in¬ 
fra subdivision c of this section. 

sa N.Y.—Flieg v. Levy, 133 N.Y.S. 

249, 148 Ap-p.Div. 781. 

45 C.J, p 1244 note 26. 

88- Ga—Chapman v. Independent 
Laundry Co., 144 S.E. 127, 38 Ga 
App. 424. 

80- Ga—Chapman v. Independent 
Laundry Co., supra 

91. Cal.—Corpus Juris cited in 

Emery v. Los Angeles R. Corpora¬ 
tion, App., 143 P.2d 112, 115, 61 
Cal.App.2d 455. 

Idaho.—Stuart v. McVey, 87 P.2d 446, 
69 Idaho 740. 

Minn.—Olstad v. Fahse, 282 N.W. 
694, 204 Minn. 118. 

Pa—Tulli V. Holt, Com.Pl„ 30 Del. 
Co. 149. 

Tex.—Scott V. Gardner, 156 S.W.2d 
513, 131 Tex. 628, 141 A.L.R. 60— 
Corpus Juris cited in Ford Motor 
Co. V. Whitt, Civ.App., 81 S.W.2d 
1032, 1037, error refused. 

45 C.J. p 1244 note 28. 

Remoteness of evidence of intoxi¬ 
cation from time of injury to intox¬ 
icated person does not render such 
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evidence inadmissible on question of 
his contributory negligence, but is 
fact to be considered by trier of 
facts in determining weight of such 
evidence.—Drury v. Hagerstrom, 157 
P.2d 878, 68 Cal.App.2d 742. 

92. Cal.—Bidwell v. Los Angeles, 
etc., R. Co., 148 P. 197, 169 Cal. 
780. 

93. Mich.—Kingston v. Ft. Wayne, 
etc., R. Co., 70 N.W. 315, 74 N.W. 
230, 112 Mich. 40, 40 L.R.A, 131. 

45 C.J. p 1257 note 41. 

94. Ala— Corpus Juris cited In 

Montgomery City Lines, Inc. v. 
Hawes, 20 So.2d 636, 539, 31 Ala 
App. 564. 

46 C.J. p 1257 note 42. 

95. Iowa—^Hubbard v. Mason City, 
14 N.W. 772, 60 Iowa 400. 

Care required toward person under 
disability see supra § 12, 

96. Mich.—^Kingston v. Ft. Wayne, 
etc., R. Co., 70 N.W. 315, 74 N.W. 
230, 112 Mich. 40, 40 L.R.A. 131. 

45 C.J. p 1267 note 44. 

97. Mass.—Carr v. West End St. R. 
Co., 40 N.E. 185, 163 Mass. 360. 

45 aJ. p 1257 note 45. 
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§ 243 


dence as to how an injury occurred but not oth¬ 
erwise.^^ 

Occasional instances of intoxication may not be 
shown for the purpose of proving that the person 
in question was intoxicated at the time of the acci¬ 
dent or injury.! 

c. Miscellaneous Matters 

Evidence is admissible In an action based on negli¬ 
gence wher« it tends to show sundry miscellaneous mat¬ 
ters, such as the relationship of the parties, independent 
negligent acts, and the possibility or Impossibility of an 
accident occurring in or from the place, method, or ap¬ 
pliance in question. 

Evidence of any facts tending to show the re¬ 
lationship of the person injured to the person in 
control of the agency causing such injury is admis¬ 
sible where the relationship of the parties is ma¬ 
terial to liability,2 and evidence tending to show for 
what reason^ or by what right^ the injured person 
was at the place of the accident is admissible in a 
proper case on the question of his contributory neg¬ 
ligence. 

Advice as to use of agency or appliance. Advice 
as to the proper use of an agency or appliance may 

3. Weight an 

§ 243. In General 

a. General principles 

b. Establishment of actionable negli¬ 

gence 

a. General Principles 

In an action founded on negligence, an issue of fact 
cannot be regarded as proved unless the party having 


be shown to have been given by a competent per¬ 
son to the person charged in an action based on 
negligence, for the purpose of proving knowledge 
that another use or manner of employment thereof 
was dangerous or improper.® 

Independent negligent acts. Independent negli¬ 
gent acts of each of several persons may be shown 
where they combined or concurred to cause or con¬ 
tribute to the injury.® 

Purpose or motive. Evidence of the purpose or 
motive in doing the act in question may be admissi¬ 
ble as bearing on the negligence of the person 
charged therewith.'^ 

Possibility or impossibility of accident. Evi¬ 
dence tending to show that it was possible or im¬ 
possible for the accident or injury to have resulted 
in or from the place, method, or appliance in ques¬ 
tion is admissible,s when there is any substantial 
evidence tending to prove that the injury w^as in¬ 
flicted in that manner,® but such evidence is not 
admissible when there is no basis for the hypothesis 
and all testimony is either negative or to the con¬ 
trary on such point.!® 

Sufficiency 

the burden of proof thereon establishes It by a preponder¬ 
ance of the evidence. 

In an action founded on negligence, plaintiff must 
establish his allegations by proper proof.!! in 
other civil actions, an issue of fact cannot be re¬ 
garded as proved unless the party having the bur¬ 
den of proof thereon establishes it by a preponder¬ 
ance of the evidence,!2 and his evidence is insufii- 


98. Ill.—Chicag'o, etc., R. Co. v. 
Clark, 108 Ill. 113. 

45 C.J. p 1258 note 46. 

99. Ill.—Illinois Cent. K. Co. v. Bor¬ 
ders, 61 Ill.App. 55. 

1 . N.X—Shelly v. Brunswick Tract. 
Co., 48 A. 562, 65 N.J.Law 639. 

45 C.J. p 1254 note 12. 

2. Ill.—Krueger v. Thiemann, 35 Ill. 
App. 620. 

N.Y.—Draper v. Interborough Rapid 
Transit Co., 108 N.Y.S. 691, 124 
App.Div. 357. 

46 C.J. p 1258 notes 51-54. 

3 . Ky.—Chesapeake, etc., R, Co. v. 
Wilder, 72 S-W. 353, 24 Ky.L. 1821. 

N.Y.—Galvin v. New York, 19 N.E. 

675, 112 N.Y- 223. 

45 C.J. p 1253 note 3. 

4. Ark.—Collison v. Curtner, 216 S. 
W. 1059, 141 Ark. 122, 8 AX.R 
760. 

45 C.J. p 1263 note 4. 

Mere licensee 

In action by alleired business visi- ^ 


tor for injuries from chips flying off 
lathe, testimony tending to show that 
plaintiff was a mere licensee was ad¬ 
missible, especially where plaintiff 
had testified that all previous visits 
to defendant’s plant were business 
calls.—Klimaszewski v. Herrick, 32 
N.Y.S.2<i 441, 263 App.Div. 235. 

5. Cal.—Smith v. Whittier, 30 P. 
529, 95 Cal. 279. 

45 C.J. P 1237 note 68. 

6. N.H.—Monroe v. Connecticut 

River Lumber Co., 39 A. 1019, 6S 
N.H. 89. 

7. Or.—Egli V. Hutton, 294 P. 347, 
135 Or. 175. 

Wash.—Thoresen v. St. Paul, etc., 
Lumber Co., 131 P. 645. 132 P. 860, 
73 Wash. 99. 

45 C.J. p 1258 note 50. 

Admissibility of evidence of insur¬ 
ance on question of motive see su¬ 
pra subdivision a of this section. 

8. Mo.— Oorpns Juris cited in 

Turner v. Missouri-Kansas-Texas 
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R. Co., 142 S.W.2d 455, 462, 346 
Mo. 28, 129 A.L.R. 829. 

N.Y.—McRorie v. Monroe, 96 N.E. 
724, 203 N.Y. 426, Ann.Cas.l913B 
94. 

9. Mo.—Turner v. Missouri-Kansas- 
Texas R. Co., 142 S.W.2d 455, 346 
Mo. 28, 129 A.L.R. 829. 

10. Mo.—Turner v. Missouri-Kan¬ 
sas-Texas R. Co., supra. 

11. Tex.—Texas Fire & Casualty 
Underwriters v. Blair, Civ.App., 
130 S.W.2d 409, error dismissed, 
judgment correct. 

12. Iowa.—Tissue v. Durin, 246 N. 
W. 806, 216 Iowa 709. 

R.I.—Martino v. Simonelli, 30 A.2d 
459, 69 R.L 4. 

Wash.—^Kennett v. Pederici, 93 P.2d 
333, 200 Wash. 156. 

45 C.J. p 1260 note 93. 

Burden of proof in actions founded 
on negligence see supra §§ 207- 
220 ( 12 ). 

Weight and sufficiency of evidence ijx 
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cient for this purpose where it is equally balanced 
by that in favor of the adverse party.^^ However, 
the proof introduced on one side may be supple¬ 
mented by that of the adverse party.^'^ Further, 
plaintiff is not bound to prove his case beyond a rea¬ 
sonable doubt a preponderance of the evidence 
is sufHcient4® 

The ultimate facts, and the material allegations 
of the complaint, may be established by direct evi¬ 
dence,or by a combination of direct and circum¬ 
stantial evidence,or by circumstantial evidenced® 
Plaintiff is required to offer evidence which rea¬ 
sonably tends to prove the facts essential to the 
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maintenance of his case^O and may not rely on mere 
conjecture, speculation, and possibility.21 if ^he 
evidence is as consistent with the nonprobability of 
the charge made as it is with its probability, plain¬ 
tiff has failed to establish his claim by preponderat¬ 
ing proof.22 In order that an inference may be 
legitimate, the circumstances must point to the de¬ 
sired conclusion with reasonable certainty, and it is 
not enough that they may be merely consistent with 
such a conclusion, or that they may give equal sup¬ 
port to inconsistent and contradictory conclusions.23 

In various cases the evidence has been held sufH- 
cient24 and in other cases the evidence has been 


civil actions generally see Evi¬ 
dence §§ 1016-1050. 

Blaintilf must prove material aL. 
legfatioxLs of his complaint by a pre¬ 
ponderance of the evidence. 

Cal.—Jolley v. Clemens, 82 P.2d 51, 
28 Cal.App.2d 55. 

Ill.—Prochaska v. De Costa, 63 2f.E. 

2d 794. 327 Ill.App. 209. 

Iowa.—Tissue v. Durin, 246 N.W. 
806, 21’6 Iowa 709. 

N.Y.—Cleary v. John M. Maris Co., 
19 N.Y.S.2d 38, 173 Misc. 954. 

S.C.—Hunsucker v. State Highway 
Department, 189 S.B. 652, 182 S.C. 
441. 

45 C.J. p 1260 note 93. 

13. N.J.—Celia v. Roth, 174 A. 703, 
113 N.J.Law 458. 

45 C.J. P 1261 note 94. 

14. Ohio.—Smith v, Thomas, 9 H.E. 
2d 172, 55 Ohio App. 174. 

45 C.J. p 1261 note 97. 

15 . U.S.—Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.N'.C., 99 
P.2d 190. 

Kan.—Brown v. Clark, 103 P.2d 907, 
152 Kan. 274. 

Va.—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

45 C.J. p 1261 note 98. 

16- U.S.—Coca-Cola Bottling Co. of > 
Henderson v. Munn, C.C.A.N.C., 99 
P.2d 190. 

Pl£L—Florida Motor Lines v. Ward, 
137 So. 163, 102 Pla. 1105. 

N.J.—Jaeger v. Elizabethtown Con¬ 
solidated Gas Co., 11 A-2d 746, 124 
K.J.Law 420. 

45 C.J. p 1261 note 99. 

17 - Ill.—Edmonds v. Heil, 77 H.E. 
2d 863, 333 Ill.App. 497—Kreger v. 
George W. Diener Mfg. Co., 53 N, 
E.2d 26, 321 IlLApp. 302. 

Ind.—Baltimore & O. R. Co. v. Rey- 
her, 24 N.E,2d 284, 216 Ind. 545. 
Tenn.—^Everett v. Evans, 207 S.W. 
2d 350, 30 Tenn.App. 450. 

18- Mo.—Bowers v. Columbia Ter¬ 
minals Co., App., 213 S.W.2d 663. 

Tenn.—Everett v. Evans, 207 S.W.2d 
350, 30 TenmApp. 450. 

10- U.S.—^Sears, Roebuck & Co. v. 

, Peterson, G.C.A.Minn., 76 P.2d 243. 


Cal.—Morton v. Manhattan Lunch 
Co., 106 P.2d 212, 41 Cal.App.2d 70. 
Ill.—Edmonds v. Heil, 77 N.E.2d 863, 
333 Ill.App. 497—Kreger v. George 
W. Diener Mfg. Co., 53 N.E.2d 26, 
321 Ill.App. 302. 

Ind.—Baltimore & O. R. Co. v. Rey- 
her, 24 N.E.2d 284, 216 Ind. 545. 
Ky.—Strong v. City of Harlan, 102 
S.W.2d 353, 267 Ky. 454. 

Mo.—Coble V. St. Louis-San Fran¬ 
cisco Ry. Co., 38 S.W.2d 1031— 
Henry v. First Mat. Bank, 115 S.W. 
2d 121, 232 Mo.App, 1071—Kelly v. 
Kansas City Building & Loan 
Ass'n, 81 S.W.2d 440, 229 Mo.App. 
686 . 

Neb.—Markussen v. Mengedoht, 272 
N.W. 241, 132 Neb. 472—Gotten 

V. Stolley, 248 N.W. 384, 124 Neb. 
855. 

Okl.—Buxton V. Hicks, 131 P.2d 1015, 
191 Okl. 573. 

Pa.—Giordano v. Clement Martin, 
Inc., 31 A.2d 504, 347 Pa. 61. 

Tenn.—Everett v. Evans, 207 S.W.2d 
350, 30 Tenn.App. 450. 

Tex.—Thomas v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 

178 •S.W,2d 881, error refused. 

45 C.J. p 1261 note 1. 

20. N.C.—Smith v. Duke University, 
14 S.E.2d 643, 219 N.C. 628—Mills 

V. Moore, 12 S.E.2d 661, 219 N.C. 
25. 

Substantial proof is necessary and 
a mere glimmer or scintilla of evi¬ 
dence is insufficient.—^Wright v. Kan¬ 
sas City Structural Steel Co., 157 S. 
W.2d 582, 236 Mo.App. 872. 

21. Mo.—Bowers v. Columbia Ter¬ 
minals Co., App., 213 S.W,2d 663— 
Henry v. First Nat. Bank, 115 S. 

W. 2d 121, 232 Mo.App. 1071. 

N.Y.—Berenson v. Minov Realty Cor¬ 
poration, 22 N.Y.S.2d 472, affirmed 
25 N.Y.S.2d 220—Wass v. Western 
Union Telegraph. Co., 10 N.Y.S.2d 
956. 

N.C.—Smith v. Duke University, 14 S. 
E.2d 643, 219 N.C. 628—Mills v. 
Moore, 12 S.E.2d 661, 219 N.C. 25— 
Corum V. R. J. Reynolds Tobacco 
Co., 171 S.B. 78, 205 N.C. 213. 

Okl.—^Pine v. Bowles, *66 P.2d 1077, 

179 Okl. 604- 


' Pa.—Stanalonis v. Branch Motor 
Exp. Co.. 57 A.2d 866, 358 Pa. 426 
—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A.2d 817, 355 Pa. 24. 

R.I.—Nahigian v. Belcher & Loomis 
Hardware Co., 18 A,2d 388, 66 R 
I. 194. 

Wash.—Jankelson v. Sisters of Char¬ 
ity of House of Providence in Ter¬ 
ritory of Washington, 136 P.2d 720, 
17 Wash.2d 631—Read v. School 
Dist. No. 211 of Lewis County, 110 
P.2d 179, 7 Wash.2d 502. 

22. Pa.—^Musleva v. Patton Clay 
Mfg. Co., 12 A.2d 554, 338 Pa. 249, 
followed in 12 A.2d 558, 338 Pa. 
256. 

23 . Mo.—^Bowers v. Columbia Ter¬ 
minals Co., App., 213 S.W.2d 663. 

24. Ark.—Sinclair Refining Co. v. 
Bumpas, 100 S.W.2d 980, 193 Ark. 
481. 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 529— 
Goode V. Wills, 26 P.2d 504. 135 
Cal.Aipp. 21. 

D.C.—^American Heating Engineering 
Co. V. Kennedy-Chamberlin Devel¬ 
opment Co., Mun.App., 31 A.2d 654 
—Hamburger v. Bailey, Mun.App., 
36 A.2d 720. 

Fla.—^Davis v. Williams, 187 So. 370, 
136 Fla. 879. 

Iowa.—Pomerantz v. Pennsylvania- 
Dixie Cement Corporation, 243 N. 
W. 283, 214 Iowa 1002. 

Ky.—Beasy v. Schneider, 205 S.W.2d 
162, 305 Ky. 586—Ice Delivery Co. 

V. Thomas, 1*60 S.W.2d 605, 290 Ky. 
230. 

La.—^Westchester Fire Ins. Co. y. 
Shreveport Ih*oducing & Refining 
Corporation, 121 So. 331, 10 La. 
App. 186. 

Minn.—^Heitman v. Lake City, 30 N. 

W. 2d 18, 225 Minn. 117. 

Miss.—Gulf & S. I. R. Co. v. Bond, 
179 So. 355, 181 Miss. 264, modified 
on other grounds 181 So. 741, 181 
Miss. 254. 

N.Y.—Rice v. Isbell, 71 N.Y.S.2d 79i, 
272 App.Div. 405, reargument and 
appeal denied 73 N.Y.S.2d 484. 272 
App.Div. 979—Philips v. Wendel 
Foundation, 49 N.Y.S.2d 165, 268 
App.Div. 798—Christopher v. Bail- 
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held insufficient-^ to sustain a recovery, suffi- 
cicnt^® or insufficient^'^ to sustain a finding or ver¬ 
dict for defendant, or sufficient or insufficient to 
prove particular matters.^^ 

Expert evidence. Where a question of negligence 
relates to matters which are of common experience, 
observation, or knowledge, the introduction of ex¬ 
pert evidence is unnecessary.-^ It is not sufficient 
to show negligence to show that in the opinion of 
an expert witness the method adopted was not prop¬ 
er where other experts testify that it is safe and 
proper.^® The fact that experts disagree as to ^ 
whether a method adopted was safe and efficient j 
does not necessarily prevent a finding of negli¬ 
gence, however, but a conclusion of negligence de¬ 
pends somewffiat on the qualifications and credibility 
of the experts.31 


b. Establ^bment of Actionable Negligence 

(1) In general 

(2) Machinery and other instrumentali¬ 

ties 

(3) Buildings, stores, and elevators 

(4) Knowledge by defendant of defect 

or danger 

(5) Precautions against injury 

(6) Violation of statute or ordinance 

(1) In General 

The actionable negligence of the defendant must be 
established by a preponderance of evidence, either direct 
Or circumstantial. 

In an action based on negligence, the actionable 
negligence of defendant is a matter to be proved by 
plaintiff, as considered supra §§ 200, 208, and the 
absence of sufficient proof of defendant's negligence 
is fatal to plaintiff's recovery.32 Plaintiff cannot 


way Exp. Agency, 25 N.T.S.2d 848, 
261 App.Div. 1017—^Hinkley v. 
John E. Redman Sand & Gravel 
Corporation, 10 N.Y.S.2d 875, 256 
App.Div. 1053. 

Pa.—^Whinney v. Reading Co., 05 Pa. 
Super. 135—Romanick v. South 
Philadelphia Dressed Beef Co., 19 
Pa.Dist. & Co. 496—Bittner v. 
Glowatsky, Com.Pl., 20 Leh.L.J. 
260. 

Tenn.—Tennessee Coach Co, v. Hen¬ 
ley, 15 Tenn.App. 183. 

W.Va.—Roberts v. Kelly Axe & Tool 
Co., 148 S.E. 70, 107 W.Va. 236. 

45 C.J. p 1261 note 99 [a]. 

25 . La.—Pierce v. Robertson, App„ 
200 So. 669. 

Mass.—Driscoll v. Norumbega Park 
Co., 199 N.E. 753, 293 Mass. 277. 

Mich.—Schultz v. Sollitt Const. Co., 
295 N.W. 585, 296 Mich. 125. 

N.H,—Doyle v. MacDonald Bros., 161 
A, 380, 85 N.H. 545. 

N.Y.—Philips V. Wendel Foundation, 
31 N.T.S.2d 673, 263 App.Div. 849 
—Torrie v. Atlantic, Gulf & Pacific 
Co., 26 N.Y.S.2d 642, 261 App.Div. 
1002. 

45 C.J. p 1260 note 93 [a], 

26. La,—Jones v. Southern Kraft 
Corporation, 160 So. 147. 

N.Y.—Anderson v. Dodds, 27 N-Y.S. 
2d 315, 262 App.Div. 795. 

45 C.J. P 1260 note 93 [b]. 

Plaintiff’s failure to serve notice of 
injury 

Mass.—Regan v. Atlantic Refining 
Co., 23 N.E.2d 869, 304 Mass. 353. 

2Y. N.Y.—Colmet Realty Corpora¬ 
tion V. Atwell-Gustin-Morris, 1 N. 
Y.S.2d 685, 253 App.Div. 842— 

Gervasi y. Marcus Contracting Co., 
274 N.Y.S. 793, 242 App.Div. 793. 

28. Cal.—Crane v. Smith, 144 P.2d 
356, 23 QaL2d 288—Wade v. Buy¬ 
ers, 117 P.2d 392, 47 Cal.App.2d 
168. 


Mass,—^Navien v. Cohen, 167 N.E. 
666, 268 Mass. 427. 

Mo.—Reichmuth v. Adler, 155 S.W.2d 
ISl, 348 Mo. 812. 

Ohio.—^May v. Yurek, 168 N.E. 59, 32 
Ohio App. 293. 

Cause of injury see infra S 244. 
Contributory negligence see infra 5 § 
247-250. 

Negligence of defendant see infra 
subdivision b of this section. 

Status of injured person see infra § 
245. 

Wanton injury and gross negligence 
see infra § 246. 

Place of injury 

(1) Evidence sustained finding 
that injury to customer by slipping 
and falling on substance on floor oc¬ 
curred in defendant's store.—Rankin 
v, S. S. Kresge Co., D.C.W.Va., 59 
P.Supp. 613, affirmed, C.C.A., 149 F. 
2d 934. 

(2) Evidence showed that place 
where plaintiff, who fell into smold¬ 
ering pit, was injured was public 
dumping ground, so that plaintiff's 
action for injuries sustained was 
governed by law of negligence relat¬ 
ing to injuries sustained at public 
dumping grounds.—Anderson v. 
Western Pac. R. Co., 61 P.2d 1209, 17 
Cal.App.2d 244. 

Poisonous nature of insecticide 
Fact that bees were killed by an 
insecticide sufficiently established 
that the insecticide was poisonous as 
to them.—S. A. Gerrard Co. v. Frick- 
er. 27 P.2d 678, 42 Ariz. 503, 

Title of plaintiff to property dam. 
aged 

In an action to recover damages 
for negligently allowing fire to de-1 
stroy plaintiff's stumpage, testimony 
that witness once had owned stump- ! 
age and had sold it to plaintiff made | 
a prima facie case of title for plain- I 
tiff where no superior title was 1 
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shown to exist.—Spence v. Price, 279 
P. 1092, 48 Idaho 121, followed in 
Goodwin v. Price, 279 P. 1094, 48 
Idaho 129. 

29. Ill.—Colbert v. Holland Furnace 
Co., 164 N.E. 162, 333 Ill. 78, 60 
A.L.R. 353. 

N.H.—West V. Boston, etc., R. Co., 
129 A. 768, 81 N.H. 522, 42 A.L.R. 
176. 

N.Y.—Curley v. Ruppert, 65 N.Y.S.2d 
785, ISS Misc. 148, reversed on oth¬ 
er grounds 71 N.y.S.2d 578, 272 
App.Div. 441, appeal granted 73 
N.Y.S.2d 637, 272 App.Div. 997. 
Or.—Reed v. Rosenthal, 276 P. 684, 
129 Or. 203, 62 A.L.R. 1071. 

Expert evidence generally see Evi¬ 
dence § 520 et seq. 

30 . U.S.—Boston, C. C. & N. Y. Ca¬ 
nal Co. V. Seaboard Transp. Co., 
C.C.A.Mass., 270 F. 525, certiorari 
denied Seaboard Transp. Co. v. 
Boston, Cape Cod & New York 
Canal Co., 41 S.Ct 534, 256 U.S. 
692, 65 L.Ed. 1174. 

N.Y.—McMullen v. New York, 93 N. 
Y.S. 772, 104 App.Div. 337, reheard 
97 N.Y.S. 109, 110 App.Div. 117. 

31 . U.S.—Great Lakes Boat Bldg. 
Corporation v. Smith, C.C.A.I1I., 87 
F.2d 796. 

32 . Cal.—Honea v. City Dairy, 140 
P.2d 369, 22 Cal.2d 614—Palmer v. 
Crafts, 60 P.2d 533, 16 Cal.App.2d 
370—Polk v. Garcia & Maggini Co., 
30 P.2d 615, 137 Cal.App. 406. 

Ill.—^Menestrina v. St. Louis Nat. 

Stock Yards, 278 Ill.App. 342. 

Mass.—^Home Sav. Bank v. Savran- 
sky, 30 N.E.2d 881, 307 Mass. 601 
—McAvoy V. Boston Elevated Ry. 
Co., 175 N.E. 103, 275 Mass. 9. 

N.Y.—^Friedman v. Pepsi Cola New 
York Bottling Co., 44 N.Y-S.2d 614, 
266 App.Div. 1015—^Dougherty v- 
Shapiro, 28 N.Y.S.2d 320, 262 App. 
Div. 865—Kendzior v. Lehigh Val- 
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meet his burden of proving defendant’s negligence 
merely by showing that he himself was free from 
contributory negligence.33 Disbelief of defendant’s 
testimony as to precautions used and his exercise 


of care cannot take the place of evidence of negli¬ 
gence.^^ 

The actionable negligence of defendant must be 
established by a preponderance of the evidence,35 


ley R. Co., 8 N.Y.S.2a 721, 255 App. 
Div. 926, affirmed 21 N.B.2d 624, 
280 N.T. 761—Paquet v. Barker, 
293 X.T.S. 983. 250 App.Div. 771. 
Okl.—Thompson v. Gordon, 103 P.2d 
SIS, 1S7 Okl. 410—Missouri-Kan- 
sas-Texas R. Co. v. So wards, 25 P. 
2d 641, 165 Okl. 214—Missouri- 

Kansas-Texas B. Co. v. Sowards, 
25 P.2d 647, 165 Okl. 219--City of 
Tulsa V. Harman, 290 P. 462, 148 
Okl. 117. 

Pa.—Sharble v. Kuehnle-Wilson, Inc., 
69 A.2d 58, 359 Pa. 494—Mamie v, 
Pittsburgh & W. V. By. Co., 19 
A.2d 404, 341 Pa. 4S6—McHale v. 
Casterline, Com.Pl,, 32 Luz.Leg. 
Beg. 218. 

S.C.—Shields v. Chevrolet Truck, 12 
S.E.2d 19, 195 S.C. 437. 

45 C.J. p 1261 note 6 [aj. 

Customary conduct or methods see 
supra § 16. 

Probative effect of inference of neg¬ 
ligence arising under doctrine of 
res ipsa loquitur see supra § 220 
(3). 

Sufficiency of evidence to take case 
to jury see infra § 251 et seq. 
Weight and sufficiency of evidence 
in civil actions generally see Evi¬ 
dence §§ 1016-1G50. 

Weight and sufficiency of evidence 
of wanton injury and gross negli¬ 
gence see infra § 216. 

Weight of evidence and credibility of 
witnesses as question for jury see 
infra § 267. 

Willful or wanton injury see infra § 
246. 

SvidezLce failing to establish any 
element of negligence is insufficient 
to permit a recovery. 

U. S.—Shuttleworth v. Crown Can Co., 
aC.A.Ind., 165 F.2d 974. 

Ind.—Elder v. Butledge, 27 lSr.E.2d 
358, 217 Ind. 459. 

Intoxicated person escorted home 
Plaintiffi who was injured while 
being taken home in intoxicated con¬ 
dition by defendant was not entitled 
to recover in absence of showing of 
some breach of duty owed to him by 
defendant.—Pratt v. O'Hara, 190 A. 
€22, 135 Me. 123. 

ITegligence based on several theories 
Where a plaintiff in an action 
based on negligence has failed to 
make out a case for the jury on ei¬ 
ther of two theories or establishes 
neither of two inconsistent inferenc¬ 
es, no recovery can be had.—^Juchert 

V. California Water Service Co., 106 
P.2d 886, 16 Cal.2d 600. 

Single act of casnal neglect does 
not, per se, tend to prove that per¬ 
son guilty thereof is careless, im¬ 
prudent, and unfitted for position re- 
<iuiriag -care and prudence; character 


is formed and qualities exhibited by 
a series of acts, and not by a single 
act.—Baulec v. N’ew York & Harlem 
R. B. Co., 59 N.Y. 356—Masciarelli v. 
Delaware & Hudson R. Co., 34 IST.Y.S. 
2d 650, 178 Misc. 468. 

33. U.S.—Wright v. Wilson, D.C.Pa., 
64 P.Supp. 694, affirmed, C.C.A., 154 
F.2d 616, 170 A.UR. 1237, certio¬ 
rari denied Wright v. Bohr, 67 S.Ct. 
50, 329 U.S. 743, 91 L.Bd. 640. 

Burden of proving defendant’s neg¬ 
ligence see supra § 208. 

Innocence of person injured does 
not necessarily establish negligence 
of defendant,—Cook v. Kroger Bak¬ 
ing & Grocery Co., 15 S.E.2d 631, 65 
Ga.App. 141, followed in 15 S.E.2d 
533, 65 Ga.App. 144. 

34. Mass.—^Ash v. Childs Dining 
Hall Co., 120 N.E. 396, 231 Mass. 
86. 4 A,L.B. 1556. 

35. U.S.—Commercial Molasses Cor¬ 
poration V. JSTew York Tank Barge 
Corporation, N.Y., 62 S.Ct. 156, 314 

U. S. 104, 86 U.Ed. 89—Oklahoma 
Natural Gas Co. v. McKee, C.C.A. 
Okl., 121 P.2d 583—Duncan v. 
Montgomery Ward & Co., C.C.A. 
Ark., 108 P.2d 848, certiorari grant¬ 
ed Montgomery Ward & Co. v. 
Duncan, 60 S.Ct 809, 309 U.S. 650, 
84 L.Ed.' 1001, motion denied 60 
S.Ct 1073, 310 U.S. 612, 84 L.Ed. 
1389—Delaware Coach Co. v. Sav¬ 
age, D.C.Del., 81 F.Supp. 293—The 
Daniel Kern, D.C.Wash., 27 F.2d 
920. motion granted 29 P.2d 288. 

Ark.— E, F. Jones Const. Co. v. Mize, 
146 S.W.2d 709, 201 Ark. 702—Kirk¬ 
patrick V. American By. Express 
Co., 6 S.W.2d 524, 177 Ark. 334. 

Cal.—Polk V. City of Los Angeles, 
159 P.2d 931, 26 CaL2d 579—Mich- 
ener v. Hutton, 265 P. 238, 203 Cal. 
604, 59 A.L.R. 480—Allbritton v. 
Interstate Transit Lines, 87 P.2d 
704, 31 Cal.App.2d 149—Jolley v. 
Clemens, 82 P.2d 51, 28 CaLApp.2d 
55—Soda V. Marriott, 5 P.2d 675, 
118 Cal.App. 635. 

Colo.—Denver Tramway Corporation 

V. Wells, 9 P.2d 927, 91 Colo. 1. 

Del.—Bowing v. Delaware Rayon Co., 

192 A. 598, 8 W.W.Harr. 339— 
Willis V. Schlagenhauf, 188 A. 700, 

8 W.W.Harr. 96—Hendrickson v. 
Continental Fibre Co., 140 A. 659, 

3 W.W.Harr. 564. 

Idaho.—Doxstater v. Northwest 

Cities Gas Co., 154 P.2d 498, ’SS- Ida¬ 
ho 814. 

Ill.—Mabee v. Sutliff & Case Co., 82 
N.B.2d 63, 335 Hl.App. 363—Rosen- 
feld V. Chicagoan, Inc., 47 N.E.2d 
556, 318 IlLApp. 234. 

Iowa.—McKeever v. Batcheler, 267 
K.W. 567, 219 Iowa 93. 

1066 


Kan.—Brown v. Clark, 103 P.2d 007 
152 Kan. 274. 

La.—Thrash v. Continental Casual¬ 
ty Co., App., 6 So.2d 75. 

Me.—Field v. Webber, 169 A. 732 IS'^ 
Me. 236. ’ 

Md.—Potts V. Armour & Co., 39 A 2d 
552, 183 Md. 483. 

Mass.—City of Worcester v. L. 
Rocheford & Sons, 15 N.E.2d 266,' 
300 Mass. 261. 

Mo.—Perringer v. Lynn Pood Co., 
App., 148 S.W.2d 601—McDonald v. 
Heinemann, App., 141 S.W.2d 177.* 
Neb.—Meyer v. Platte Val. Const. 

Co., 25 N.W.2d 412, 147 Neb. 860_ 

—Bowerman v. Greenberg, 7 N.W. 
2d 711, 142 Neb. 721. 

N.Y.—George Foltis, Inc. v. City of 
New York, 38 N.E.2d 455, 287 N. 
Y. 108. 163 A.L.R. 1122—Smith w 
Leatherwear Co., 33 N.Y.S.2d 374— 
Kapple V. Home Owners' Loan Cor- 
I poration, 29 N.Y.S.2d 576. 

N.C.—Star Mfg. Co. v. Atlantic Coast 
Line R. Co., 23 S.E.2d 32, 222 N.C. 
330—Bechtler v. Bracken, 11 S.E. 
2d 721, 218 N.C. 515. 

Ohio.—Cincinnati St. Ry. Co. v. 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

Okl.—Sanders v. McMichael, 197 P.2d 
280, 200 Okl. 501—Winn v. Corey, 
65 P.2d 522, 179 Okl. 305. 

Or.—Simpson v. Hillman, 97 P.2d 
627, 163 Or. 357. 

Pa.—Reynolds v. McCartney, Com. 
PL, 28 Del.Oo. 485. 

S.C.—^Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167—Lancaster v. South 
Carolina Power Co., 186 S.E, 911, 
181 S.C. 244. 

Tenn,—^Winfree v. Coca-Cola Bot¬ 
tling Works, 103 S.W.2d 33, 20 
Tenn.App. 616. 

Tex.—^Alagood v. Coca Cola Bottling 
Co., Civ.App., 135 S.W.2d 1056, er¬ 
ror dismissed,' judgment correct— 
Chicago, R. I. & G. Ry. Co. v. Vin¬ 
son, Civ.App., 61 S.W.2d 532, error 
dismissed. 

Va.—Vaughn v. Huff, 41 S.E.2d 482, 
186 Va. 144—^Richter v. Seawell, 
32 S.E.2d 62, 183 Va. 379. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 670, 7 Wash.2d 
246, 139 A.L.R. 1010. 

W.Va.—Fleming v. McMillan, 26 S. 
E.2d 8, 125 W.Va. 356—Webb v. 
Brown & Williamson Tobacco Co., 
2 S.E.2d 898, 121 W.Va. 115. 

45 C.J. p 1261 note 6. 

By balance of probabilities 
N.H—Buffum V. BufCum, 195 A. 679, 
89 N.H. 210. 

By clear and direct testimony 

Tex.—^Lipscomb v. Houston Electric 
Co., Civ.App., 149 S.W.2d 1042. 
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although this degree of proof is sufficient,^® and 
proof beyond a reasonable doubt is not requisite.^" 
It is not sufficient to constitute a finding of negli¬ 
gence that defendant knew of a particular danger 


which proximatcly caused an injury.^® 

The negligence of defendant may be established 
by direct evidence'^'® or by a combination of direct 


igregfligrence aaid contxi’btitory iieg‘11- 
g'ence 

<1) Negligence and contributory 
negligence are measured by same 
standard, failure to exercise ordi¬ 
nary care, and both parties to neg¬ 
ligence suit are entitled to use of 
same scales in weighing testimony 
presented by each. 

III.—Schmidt v. Anderson, 21 N.E. 

2d 825. 301 Ill.App. 28. 

Ohio.—Smith v. Toledo & O. C. R. 
Co., 15 N.E.2d 134, 133 Ohio St. 
698. 

(2) Weight and sufficiency of evi¬ 
dence of contributory negligence see 
Infra § 247. 

Evidence held sufficient to establish 
negligence 
(1) In general. 

XJ.S.—Reeves v. Philadelphia Import 
Co., C.C.A.Pa., 150 P.2d 854. 

Colo.—Simkins v. Dowis, 67 P.2d 627, 
100 Colo. 355. 

Ga.—Jones v. Hall, 195 S.R 879. 57 
Ga.App. 477. 

Ill.—Halladay v. Olympia Fields 
Country Club, 15 N.E.2d 345, 295 
Ill.App. 622. 

Mass.—Home Sav. Bank v. Savran- 
sky, 30 N.E.2d 881, 307 Mass. 601. 
N.J.—Bowen v. Godfrey, 154 A. 191, 
9 N.J.Misc. 410, affirmed 160 A, 
636, 109 N.J.Law 261. 

N.Y.—^Ward v. Consolidated Iron & 
Metal Co., 89 N.T.S.2d 88. 275 App. 
Div. 857—Moore v. Hudson & M. R. 
Co., 53 N.Y.S.2d 893, 269 App.Div. 
686—Keefer v. Daum, 30 N.Y.S.2d 
507, 262 App.Div. 1044, reargument 
denied 32 N.Y.S.2d 135, 263 App. 
Div. 737. 

Ohio.—^Armour & Co. v. Reams, 166 
N.E. 592, 31 Ohio App. 390—Ford 
Motor Co. V. Barry, 165 N.E. 865, 
30 Ohio App. 528. 

Okl.—Atchison, T. & S. F. Ry. Co. v. 
Perryman, 192 P.2d 670, 200 Okl. 
2'66. 

Or.—Nickson v. Oregon-American 

Lumber Oo., 271 P. 986, 127 Or. 
326. 

Pa.—Heenan v. Kelly, 46 A.2d 229, 
353 Pa. 549—Gambino v. Curtis 
Pub. Co., 167 A. 277, 311 Pa. 587— 
Meyer v. Harvey, 33 A.2d 60, 152 
Pa.Super. 483; 

Wis.—Zamecnik v. Royal Transit, 
300 N.W. 227, 239 Wis. 175. 

45 C.J. p 1262 note 8 [c]. 

(2) Breaking oil pipe line by mov¬ 
ing truck across it.—Shell Petroleum 
Corporation v. Magnolia Pipe Line 
Co„ Tex.Civ.App., 86 S.W.2d 829, er¬ 
ror dismissed. 

(3> Accountants certifying balance 
sheets.—State Street Trust Co. v. 
Ernst, 16 NE.2d 416, 278 NY. 104, 
120 A.L.R, 1250, reargument denied 


f 16 NE.2d 851, 278 NY. 704—Ultra- 
mares Corporation v. Touche, 174 
I NE. 441, 255 NY. 170, 74 A.L.R. 
1139. 

(4) Construction of cesspool.— 
Haefeli v. Woodrich Engineering Co., 
175 NE. 123, 255 NY. 442. 

(5> Fumigation of plaintiff’s or¬ 
chard by defendant.—Andreen v. Es¬ 
condido Citrus Union, 269 P. 556, 
93 Cal.App. 182. 

(6) Ice or snow on walk. 

Minn.—Dore v. Swift & Co., 221 N. 

W. 904, 175 Minn. 545. 

NY-—^Dack V. Trustees of Peekskill 
Military Academy, 286 NY.S. 48. 
247 App.Div. 797. 

(7) Linoleum layers leaving roll 
standing on end in kitchen.—Doyle v. 
Lacroix, 157 A, 75. 85 NH. 247. 

(8) Manufacturer sending incom¬ 
petent man to supervise erection of 
silo.—Moll V. Hester, 225 NW. 393, 
177 Minn. 420. 

(9) Painter leaving paint buckets 
in ditch causing Injury to cows.— 
Fraser v. Hill, Miss., 12 So.2d 161. 

(10) Permitting protruding pipe to 
remain in field.—Humble Pipe Line 
Co. V. Spivey, Tex.Civ.App., 13 S. 
W.2d 481, error dismissed. 

(11) Road contractor's failure to 
guard gap in fence to prevent escape 
of plaintiff's animals.—Cruze v. Har¬ 
vey & Jones, 134 So. 730, 16 La.App. 
409. 

(12) Renovation of house.—Pierce 
V. Robertson, La.App., 200 So. 669. 

(13) Seller of hearing device fail¬ 
ing to remove plaster Paris from 
buyer's ear.—Pellett v. Sonotone Cor¬ 
poration. 130 P.2d 181, 55 Cal.App. 
2d 158. 

(14) Spraying trees with poisonous 
substance causing death of abutting 
owner's animals.—Cole v. New Eng¬ 
land Tree Expert Co., 163 A, 742, 63 
R.L 67. 

Evidence held insufficient to estab¬ 
lish negligence 
(1) In general. 

Cal.—Dunlavy v. Nead, 97 P.2d 1003, 
36 Cal.App.2d 478, hearing denied 
99 P.2d 1044, 36 CaLApp.2d 478. 

Ga.—Pendleton v. Newton, 60 S.E.2d 
753, 78 Ga.App- 205. 

Ind.—Moorman Mfg. Co. v. Barker, 
40 N.E.2d 348, 110 Ind.App. 648. 
Mass.—Corbett v. Davis, 38 N.E.2d 
565, 310 Mass. 829—^McNulty v. 
.®tna Life Ins. Co., 25 NE.2d 338, 
305 Mass. 89—Collins v. Collins, 16 
NE,2d 665, 301 Mass. 151—Conti 
V. Brockton Ice & Coal Co., 2 N.E, 
2d 1015, 295 Mass. 15. 

Mich.—^Boylen v. Berkey &, Gay Fur- 
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niture Co., 244 N.W. 461, 260 Mich. 

211 . 

NT.—Kmeth v. Delehanty, 195 NE. 
218, 266 NY. 600—Gallo v. Knud- 
sen, 32 NY.S.2d 197, 263 App.Div. 
879- 

45 C-J. p 1261 note 6 [c]. 

(2) Construction of bridge.— 
Stasiukiewicz v. Marcus Contracting 
Co., 232 NY.S. 160, 225 App.Div. 

i 54. 

(3) Golfer's ball striking plaintiff 
companion.—Walsh v, Machlin, 23 A. 
2d 156. 128 Conn. 412, 138 A.L.R. 
538. 

(4) Swimmer drowning in defend¬ 
ant's lake.—^Adams v. American Enka 
Corporation, 164 S.E. 367, 202 NC, 
767. 

36. Mo.—Stephens v. Coca-Cola Bot¬ 
tling Co, of St, Louis, App., 215 
S.W.2d 50. 

Tenn.—Harriman & Northeastern R. 

Co. V. McCartt, 15 Tenn.App. 109. 
Va,—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

45 C.J. p 1262 note 7. 

Whether evidence is direct or cir- 
ctuustantial, preponderance is suffi¬ 
cient.—Whetstine v. Moravec, 291 N. 
W. 425, 228 Iowa 352. 

37. Iowa.—Whetstine v. Moravec. 
291 NW. 425, 228 Iowa 352. 

Mo.—Payne v. Reed, 59 S.W.2d 43, 
332 Mo. 343. 

Va.—Clark v. Hodges, 3-9 S.E.2d 252, 
185 Va. 431. 

45 C.J. p 1262 note 8. 

"‘The plaintiff’s burden ... is not 
! that of overcoming a presumption of 
law like that of innocence in a 
criminal trial, but is rather that of 
establishing affirmatively a state of 
facts which, if true, warrants the 
finding that one has been injured 
through the negligence of another 
under applicable principles of law 
governing the particular case."— 
Kirkpatrick v. American Ry. Express 
Co., 6 S.W.2d 524, 626, 177 Ark. 

334. 

38. Tex.—^West Texas Utilities Co. 

V. Pennington, Civ.App., 11 S.W.2d 
583, error dismissed. 

39. Ark.—Glidewell v. Arkhola Sand 
& Gravel Co., 20$ S.W.2d 4, 213 
Ark. 838—^Faulkinbury v. -Shaw, 39 
S.W.2d 708, 183 Ark. 1019. 

Fla.—^Bassett v. Edwards, 30 So.2d 
374, 158 Fla, 848—^Felshin v* Sir, 

6 So. 2d 600, 149 Fla. 218—Jones v. 
Stoddard, 189 So. 400. 138 Fla. 
458. 

Ky.—Kentucky Glycerine Co. v. 
Woodruff Development Co., 25 S. 

W. 2d 736, 233 Ky. 325. 

Md.—^Ambassador Apartment Cor- 
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and circumstantial evidence.^® Direct or positive ant’s negligence may be established by indirect^^ 
evidence is not, however, necessary,^! but defend- or circumstantial's evidence and by the proof of 


porat ion v. McCauley, 34 A. 2d 333, 
182 Md. 275. 

K.J.—Glicken v. Bergman, 187 A. 

535, 117 N.J.Law 306. 

Ohio.—Miller v. Harpest, 177 K.E. 

233, 39 Ohio App. 1S4. 

Direct or circumstantial evidence: 
Generally see Evidence § 1039. 
Contributory negligence see infra 
5 247. 

Proximate cause see infra § 244. 

40. Ark.—Paulkinbury v. Shaw, 39 
S.W.2d 70S, 183 Ark. 1019. 

I>,C.—Christie v. Callahan, 124 lF.2d 
825, 75 ■U.S.App.D.C. 133. 

Xeb.—^Meyer v. Platte VaJ, Const. 
Co., 25 N.W.2d 412, 147 Neb. S60. 

41. U.S,—Nash v. Raun, C.C.A.Pa., 
149 F.2d 885, certiorari denied 66 
S.Ct. 99, 326 U.S. 758, 90 L.Ed, 
455. 

Ala.—^Hale v. Layer, 22 So.2d 345, 
32 Ala,App. 86, certiorari denied 
22 So.2d 349, 247 Ala. 10. 

Ark,—Missouri Pac. Transp. Co. v. 
Jones, 122 S.W.2d 613, 1-97 Ark. 
79. 

Cal.—^Morton v. Manhattan Lunch 
Co., 106 P.2d 212, 41 Cal.App.2d 
70. 

D.C.—Christie v. Callahan, 124 F.2d 
825, 75 U.S.App.D.C. 133. 

Ill.—Paoiinelli v. Dainty Foods 
Manufacturers, 54 N.E.2d 759, 322 
liLApp. 586. 

Kan.—Sternbock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
151 Kan. 81. 

Miss.—^Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 582. 

Mo.—^Long V. F. W. Wool worth Co., 
109 S.W.2d 85, 232 Mo.App. 417. 
N.C.—^Wyrick v. Ballard & Ballard j 
Co., 29 S.E.2d 900, 224 N.C. 301—| 
Corum V. R. J. Reynolds Tobacco j 
Co., 171 S.E. 78, 205 N.C. 213. 

Or.—Carroll v. Royal Mail Steam 
Packet Co., 279 P. 861, 130 Or. 
294. 

Pa.—^Donaldson v. Pittsburgh Rys. 
Co., 55 A.2d 759, 358 Pa. 33—Ranck 
V. Sauder, 193 A. 269, 327 Pa. 177— 
Klein v. Philadelphia Rural Trans¬ 
it Co., 183 A. 43, 320 Pa. 548—O'¬ 
Brien v. Gray, 182 A. 746, 121 Pa. 
Super. 27. 

P.L— Corpus Juris cited iu Vrooman 
V. Shepard Co., 190 A. 452, 454, 
57 R.I. 445. 

Tex.—^Universal Atlas Cement Co. v. 
Oswald, Civ.App-, 135 S.W.2d 591, 
affirmed 157 S.W.2d 636, 138 Tex. 
159. 

45 CJ. P 1264 note 

Xt is not necessary to demonstrate 
2 LesrIigence of defendant, but respon¬ 
sibility must be determined on the 
reasonable conclusions to be drawn 
from the evidence. 

U.S.—Union Pac. R. Co. v. Huxoll, 


Neb., 38 S.Ct. 187, 245 U.S. 535, 
62 L.Ed. 455. 

III.—Reilly V. Peterson Furniture 
Co„ 40 N.E.2d 780, 314 Ill.App. 46— 
Roth V. Schaefer, 21 N.E.2d 328, 
300 Ill-App. 464. 

Testimony of eyewitnesses is not 
necessary. 

Ala.—Griffin Lumber Co. v. Harper, 
25 So.2d 505, 247 Ala. 616. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 
222 Ky. 272. 

Mont.—Fisher v. Butte Electric R. 

Co., 235 P. 330. 72 Mont. 594. 

Pa,—Sharble v. Kuehnle-Wilson, Inc., 
59 A,2d 58, 359 Pa. 494—Van Tine 
V. Cornelius, 50 A.2d 299, 355 Pa. 
584—Stauffer v. Railway Exp. 
Agency, 47 A.2d 817, 355 Pa. 24. 

4a R-I.—Colgan v. United Electric ’ 
Rys. Co., 13 A.2d 385. 65 R.I. 60— 
Vrooman v. Shepard Co., 190 A. 
452. 57 R.I. 445. 

43. U.S.—^Kincade v. Mikles, C.C.A. 
Ark., 144 F.2d 784—National Bis¬ 
cuit Co. V. Litzky, C.C.A.Mich., 22 

F. 2d 939, 56 A.L.R. 853—The C. 

G. R.-ISO, D.C.Mich., 70 F.Supp. 
975—Kapp V. E, I. Du Pont De 
Nemours & Co., D,C.Mich., 57 F. 
Supp. 32—O'Hara v. General Mo¬ 
tors Corporation, D.C.Mleh., 35 F. 
Supp. 319. 

Ala.—Griffin Lumber Co. v. Harper, 
25 So.2d 505, 247 Ala. 616—Hale v. 
Layer, 22 So.2d 345, 32 Ala.App. 
86, certiorari denied 22 So.2d 349, 
247 Ala. 10. 

Ark.—Glidewell v. Arkhola Sand & 
Gravel Co., 208 S.W.2d 4, 212 Ark. 
838—Phillips Motor Co. v. Price, 
165 S.W.2d 251, 204 Ark. 827— 
Arkmo Lumber Co. v. Luckett, 143 
S.W.2d 1107, 201 Ark. 140—Kroger 
Grocery & Baking Co. v. Melton, 
102 S.W.2d 859, 193 Ark. 494— 
Chapman v. Henderson, 67 S.W.2d 
570, 188 Ark. 714. 

Cal.—^Hatfield v. Levy Bros., 117 P. 
2d 841, 18 Cal.2d 798—^Morton v. 
Manhattan Lunch Co., 106 P.2d 212, 
41 Cal.App. 2d 70. 

D.C.—Christie v, Callahan, 124 F.2d 
: 825, 95 U.S.App.D.C. 133. 

Fla.—Bassett v. Edwards, 30 So.2d 
374, 158 Fla. 848—^Jones v. Stod¬ 
dard, 189 So. 400, 138 Fla. 458— 
Orr V. Avon Florida Citrus Cor¬ 
poration, 177 So. 612, 130 Fla. 306— 
Florida East Coast Ry. Co. v. 
Acheson, 135 So, 551, 102 Fla. 15, 
reheard 137 So. 695, 102 Fla. 15, 
rehearing denied 140 So. 467, 102 
Fla, 15, 87 A.L.R, 905. Certiorari 
denied 62 S.Ct. 407, 285 U.S. 651, 
76 L.Ed. 941. 

Ga.—Western & A- R. R. v. Fowler, 
47 S.B.2d 874, 77 Ga,App. 206. 

Ill-—Chapman v. Bruton, Inc., 60 
N.E.2d 125, 325 IlLApp. 334—Paoli- 
,inelli V. Dainty Foods Manufao- 
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turers, 64 N.E.2d 759, 322 Ill.App. 
686—^Kreger v. George W. Diensr 
Mfg. Co., 53 N.E.2d 26, 321 IU. 
App. 302. 

Ind.—Great Atlantic & Pacifle Tea 
Co. V. McNew, 189 N.E. 641, 99 ind. 
App. 229. 

Iowa.—^Luther v. Jones, 261 N.W. 
817, 220 Iowa 95—Reimer v. Musel, 
251 N.W. 863, 217 Iowa 377—^Whit¬ 
more V. Herrick, 218 N.W. 334, 
205 Iowa 621. 

Kan.—Synder v. McDowell, 203 P. 
2d 225, 166 Kan. 624—Lee v. Gas 
Service Co„ 201 P.2d 1023, 166 Kan. 
286—Goodloe v. Jo-Mar Dairies 
Co., 185 P.2d 158, 163 Kan. 611— 
Truhlicka v. Beech Aircraft Corp., 
178 P.2d 252, 162 Kan, 535—Isle V. 
Kaw Transport Co., 152 P.2d 827, 
159 Kan. 110—Waddell v. Woods, 
148 P.2d 1016, 158 Kan. 469, 3 62 
A.L.R. 629—Bradley v. Conway 
Springs Bottling Co., 118 P.2d 601, 
154 Kan. 282—Miller v, Gabbert, 
118 P.2d 523, 164 Kan. 260—Brown 
v. Clark, 103 P.2d 907, 152 Kan. 
274—Sternbock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
151 Kan. 81—Crowe v. Moore, 62 
P.'2d 846, 144 Kan. 794. 

Ky.—Shephard v. Great Atlantic & 
Pacific Tea Co., 205 S.W.2d 687, 
305 Ky. 799—Taylor-Green Gas Co. 

V. Newcomb. 195 S.W.2d 307. 302 
Ky. 564—R. B. Tyler Co. v. Cant¬ 
rell, 137 S.W.2d 401, 281 Ky. 718— 
Strong V. City of Harlan, 102 S. 

W. 2d 353, 267 Ky. 454—Illinois 
Cent. R. Co. v. Frick, 76 S.W.2d 
13. 256 Ky. 317—City of Ludlow 

V. Albers, 69 S.W.2d 1051, 263 Ky. 
525—^Park Circuit & Realty Co. v. 
Ringo's Guardian, 46 S.W.2d 10'6, 
242 Ky. 255. 

Md.—^Ambassador Apartment Cor¬ 
poration V. McCauley, 34 A.2d 333, 
182 Md. 295—Williams v. State, 155 
A. 339, 161 Md. 39. 

Mich.—Craddock v. Torrence Oil Co., 
34 N.W.2d 51, 322 Mich. 510—In re 
Miller’s Estate, 2 N.W.2d 888, 300 
Mich. 703—Curtis v. Sears Roe¬ 
buck & Co., 299 N.W. 706, 2'98 
Mich. 539—Pounds tone v. Niles 
Creamery, 292 N.W. 367, 293 Mich. 
455—Faustman v. Hewitt, 264 N. 

W. 863, 274 Mich. 458—Wilkins v. 
Bradford, 225 N.W. 609, 247 Mich. 
157. 

Minn.—^Paine v. Gamble Stores, 279 
N.W. 267, 202 Minn. 462, 116 A.L.R. 
407. 

Miss-—^Palmer v. Clarksdale Hospi¬ 
tal, 40 So.2d 682. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372— 
Mellon V. Kelly. 41 P.2d 49, 99 
Mont. 10—^Johnson v. Herring, 300 
P. 535, 89 Mont. 420—Childers v. 
Des.champs, 290 R. 261, 87 Mont. 
605. 
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facts from which negligence may reasonably be in- | ferred,'^^ or, as stated by other authorities on 


j^e] 5 _Simcho V. Omaha & Council 
Bluffs St, Ry. Co., 35 N.W.2d 501, 
150 Xeb. 634. 

N.M.—Lopez V. Townsend, 82 P.2d 
921. 42 N.M. 601—Hepp v. Quickel 
Auto & Supply Co., 25 P.2d lOT, 37 
N.M. 525. 

N.T.—Wells V. Thaber Realty Co., 
48 N.T.S.2d 489, 268 App.Div. 751— 
Witkowicz V. Amalgamated Prop¬ 
erties, 34 N.Y.S.2d 605, 264 App. 
Dir. 156—Allen v. Stokes, 23 N.Y. 
S.2d 443, 260 App.Div. 600, rear¬ 
gument denied 24 N.Y.S-2d 994, 260 
App.Div. 1007—Rojas v, Pennsyl¬ 
vania Tunnel & Terminal R. Co., 
47 N.Y.S.2d 82. 

N.C.—Lynch v. Carolina Telephone 
& Telegraph Co., 167 S.E. 847, 204 
N.C. 252. 

Okl.—Sanders v. McMichael, 197 P. 
2d 280, 200 Okl, 501—^Wood Oil 
Co. V. Washington, 184 P.2d 116, 
199 Okl. 115—Casualty Recipro¬ 
cal Exchange v. Sutfin, 166 P.2d 
434, 196 Okl, 567—Hembree v. Von 
Keller, 119 P.2d 74, 189 Okl. 439— 
McCracken v. Franco-Dominion 
Development Corporation, 117 P.2d 
135, 189 Okl. 354—^Wray v. Garrett, 
113 P.2d 367, 189 Okl. 28—Sheridan 
Oil Co. V. Wall, 103 P.2d 507, 187 
Okl. 3'98—Missouri Pac. R. Co. v. 
Gordon, 98 P.2d 39, 186 Okl. 424— 
Dixon v. Gaso Pump & Burner 
Mfg. Co., 80 P.2d 678, 183 Okl. 
249—Covington Coal Products Co. 
V. Stogner, 72 P.2d 491, 181 Okl. 
35—St. Louis-San Francisco Ry. 
Co. V. Starkweather, 297 P. 815, 
148 Okl. 94—Griffin Grocery Co. v. 
Scroggins, 293 P. 235, 145 Okl. 
9. 

Pa.—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A.2d 817, 355 Fa. 24—Hen¬ 
derson V. National Drug Co., 23 A. 
2d 743, 343 Pa. 601—Burger v. 

Fischer Baking Co., 12 A.2d 14, 338 
Pa. 110—Cain v. Booth & Flinn, 144 
A. 286, 294 Pa. 334—Brady v. City 
of Philadelphia, 41 A.2d 355, 156 
Pa.Super. 607—Clark v. Philadel¬ 
phia Transp. Co., 41 A.2d 282, 156 
Pa.Super. 623—'Konyk v. Nolan, 40 
A.2d 888, 156 Pa.Super. 531—Valley 
Motor Transit Co. v. Allison, 33 A. 
2d 485, 153 Pa.Super. 221—'Frazier 
v. City of Pittsburgh, 15 A.2d 499, 
142 Pa.Super. 88—De Francisco v. 
La Face, 194 A. 511, 128 Pa.Super. 
538—Tomasak v. Borough of 
Courtdale, 98 Pa.Super. 473—^An¬ 
derson V. Reading Co., 14 Pa.Dist, 
& Co. 320—Flowers v. Dolan, Com. 
PI., 6 Fay.L.J. 217, affirmed 38 A.2d 
429, 155 Pa.Super. 378—^Weaver v. 
Scranton Bus Co., Com.Pl., 44 Lack. 
Jur. 233. 

R.L—Black v. Child’s Co. of Provi¬ 
dence, 58 A. 2d 115—^Nahigian v. 
Belcher & Loomis Hardware Co., 
18 A.2d 388, 66 R.I. 194—Colgan v. 


United Electric Rys, Co., 13 A.2d 
385, 65 R.I. 60—Vrooman v. Shep¬ 
ard Co., 190 A. 452, 57 R.L 445. 

S.C.—^Watson v. Coxe Bros. Lumber 
Co., 26 S.E.2d 401, 203 S.C. 125— 
Eickhoff V. Beard-Laney, Inc., 20 
S.E.2d 153, 199 S.C. 500, 141 A.L.R. 
1010—^Ployd V. Florence Nehi Bot¬ 
tling Co., 198 S.B. 161, 188 S.C. 
98—Gantt v. Columbia Coca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S.C. 
51. 127 A.L.R. 11S5. 

Tenn.—Merriman v. Coca Cola Bot¬ 
tling Co. of McMinnville, Tenn., 68 
S.W.2d 149, 17 Tenn.App. 433— 

CorptLS Juris cited in Gannon v. 
Crichlow, 13 Tenn.App. 281, 286— 
Nashville Ry. & Light Co. v. Wil¬ 
liams, 11 Tenn.App. 1—^Adamant 
Stone & Roofing Co. v. Vaughn, 7 
Tenn.App. 170—^Nashville Ry. & 
Light Co. V. Harrison, 5 Tenn.App. 
22 . 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S.W.2d 233, 
refused no reversible error—Beau¬ 
mont Iron AVorks Co. v. Martin, 
Civ.App., 190 S.AV.2d 491, refused 
for want of merit—Gulf, C. & S. F. 
Ry. Co. V. Bouchillon, Civ.App., IS6 
S.W.2d 1006, refused for want of 
merit—Bohn Bros. v. Turner, Civ. 
App., 182 S.W.2d 419—Comet Motor 
Freight Lines v. Holmes, Civ.App., 
175 S.W.2d 464, error refused— 
Houston Electric Co. v. McLeroy, 
Civ.App., 153 S.W.2d 617, reversed 
on other grounds 163 S.W.2d 1062, 
139 Tex. 170—Montgomery Ward 
& Co. V. Levy, Civ.App., 136 S.W.2d 
663, error dismissed, judgment cor¬ 
rect—^Walgreen Texas Co. v. Shi¬ 
vers, Civ.App., 131 S.W.2d 650, re¬ 
versed on other grounds 154 S.AV. 
2d 625, 137 Tex. 495—Publix Thea¬ 
tres Corporation v. Powell, Civ. 
App., 44 S.W.2d 1053, reversed on 
other grounds 71 S.W.2d 237, 123 
Tex. 304—English v. Miller, Civ. 
App-, 43 S.W.2d 642, error refused 
—International & G. N. R. Co. v. 
Finger, Civ.App., 16 S.W.2d 132, 
error dismissed—U. S. Torpedo Co. 
V. Liner, Civ.App., 300 S.W. 641, 
reversed on other grounds. Com. 
App., Liner v. U. S. Torpedo Co., 
12 S.W-2d 552, reheard 16 S.W.2d 
519. 

Vt.—^Healey v. Moore, 187 A. 679, 108 
Vt. 324. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693—Chick Transit Cor¬ 
poration V. Edenton, 196 S.E. 648, 
178 Va. 361—^Thress v, Hackler, 
154 S.E. 502, 155 Va. 389- 

Wash.—Thompson v- Porter, 151 P.2d 
433, 21 Wash.2d 449—^James v- 

Burchett. 129 P.2d 790, 15 Wash.2d 
119—McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 
Wash.2d 81—^Nelson v. West Coast 
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Dairy Co-, 105 P.2d 76, 5 Wash.2d 
284, 130 A.L.R, 606. 

45 C.J. P 1264 note 11. 

Effect of doctrine of res ipsa loQL^iitxu 
I (1) Negligence may be established 
by circumstantial evidence regard¬ 
less of the doctrine of res ipsa loqui¬ 
tur. 

U.S.—National Biscuit Co. v. Litzky, 
aC.A.Mich., 22 F-2d 939, 56 A.L.R. 
853—Kelley Island Lime & Trans¬ 
port Co. V. City of Cleveland, D.C. 
Ohio, 47 F.Supp. 533. 

Conn.—Mann v. Leake & Nelson Co., 
43 A.2d 461, 132 Conn. 251. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan, 469, 152 A.L.R. 

629. 

(2) Negligence may be proved by 
circumstantial evidence even where 
the doctrine of res ipsa loquitur has 
been rejected or is not recognized. 
IT.S.—Ford Motor Co. v. Bradley 

Transp. Co.. C.A.Mich., 174 'F.2d 
192—Ramsouer v. Midland Valley 
R. Co., C.C.A.Ark., 135 F.2d 101— 
Kapp V. E. I. Du Pont De Nemours 
& Co., D.C.Mich,, 57 F.Supp. 32. 
Mich.—Anderson v. Kearly, 20 N.AV. 
2d 728, 312 Mich. 566—Fish v. 

Grand Trunk Western Ry., 269 
N.W. 568, 275 Mich. 718—Eaton v. 
Consumers’ Power Co., 240 N.W. 
24, 256 Mich. 549. 

S.C.—Eickhoff V. Beard-Laney, Inc., 
20 S.B.2d 153, 199 S.C. 500, 141 
A.L.R. 1010—Gantt v, Columbia 
Coca-Cola Bottling Co., 7 S.E.2d 
641, 193 S.C. 51, 127 A.L.R. 1185. 

(3) Doctrine of res ipsa loquitur 
see supra §§ 220(2)—220(12). 

44. U.S.—Ford Motor Co. v. Bradley 
Transp. Co., C.A.Mich., 174 F.2d 
192—Nash v. Raun, C.C.A.Pa., 149 
F.2d 885, certiorari denied '66 S.Ct, 
99, 326 U.S. 758, 90 L.Ed. 455— 
Blaszyk v. Eastern Auto Forward¬ 
ing Co., C.C.A.N.Y., 134 F.2d 600. 
Ala.—Great Atlantic & Pacific Tea 
Co. V. Meeks, App., 38 So.2d 891, 
certiorari denied 38 So.2d 895, 251 
Ala. 576. 

Ariz.—Nichols v. City of Phoenix, 

202 P.2d 201, 68 Ariz. 124. 

Ark.—International Harvester Co. of 
America v. Hawkins, 24 S.W. 2d 
340, 180 Ark. 1056. 

Cal.—Martine v. Ingalls, 264 P. 484, 

203 Cal. 403—Morton v. Manhattan 
Lunch Co., 106 P.2d 212, 41 Cal. 
App.2d 70. 

Fla.—^Felshin v. Sir, 5 So.2d 600, 
149 Fla. 218—Jones v. -Stoddard, 
189 So. 400, 138 Fla. 458—Orr v. 
Avon Florida Citrus Corporation, 
177 So. 612, 130 Fla. 306. 

Ill.—Missouri Pac. R. Co. v. Gordon, 
98 P.2d 39, 186 Ill. 424. 

Ky.—Paducah Dry Goods Co. v. 
Thompson, 213 S.W.2d 440, 308 

Ky, 12—^Hurt’s Adm’r v. Louisville 
& N. R. Co., 183 S.W.2d 628, 298 
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the question, satisfying reasonable minds thereof.**® 
The determination of whether negligence may rea¬ 
sonably be inferred from the evidence depends on 
the particular facts of each case.*® While no par¬ 
ticular fact or circumstance proved may establish or 
warrant the inference of negligence, w'hen all of the 


facts and circumstances are considered as a whole 
a reasonable inference of negligence may be 

drawn.*7 

The facts from which the inference of negligence 
may be drawn must be proved*s and cannot them- 


Ky. 617—Kelly v. Walgreen Drug 
Stores, 170 S.\V.2d 34, 293 Ky. 691 
—^Wilder’s Adm'r v. Southern Min¬ 
ing Co., 96 S-W.2d 436, 265 Ky. 
219—Illinois Cent. R. Co. v. Prick, 
76 S.W.2d 13, 256 Ky. 317—Carey- 
Reed Co. v. Hart. 53 S,W.2d 6S9, 
245 Ky. 325—Louisville & N. R. 
Co. V. Snow’s Adm’r, 30 S.W-2d 
885, 235 Ky. 211—Consolidated 

Coach Corporation v. Hopkins, 14 
S.W.2d 76S, 228 Ky. 184—Stephen¬ 
son’s Adm’x V. Sharp’s Ex’rs, 1 
S.W.2d 957. 222 Ky. 496. 

Mich.—Winchester v. Chabut, 32 X. 
W.2d 35S, 321 Mich. 114—Trent v. 
Pontiac Transp. Co., 275 X.W. 501. 
281 Mich. 586—Williams v. Wood, 
244 X.W. 490, 260 Mich. 322. 

Mo.—Baird v. Xational Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo. 
App. 594—Long v. P. W. “Wool- 
worth Co., 109 S.W.2d 85, 232 Mo. 
App. 417. 

Xeb.—Meyer v. Platte Val. Const, 
Co., 25 X,W.2d 412, 147 Xeb. 860. 
K.J.—Glicken v, Bergman, 187 A 535, 
117 N.J.Law 306. 

N.T.—Dillon V. Rockaway Beach 
Hospital & Dispensary, 30 N,E.2d 
373, 284 X.Y. 176—Cornbrooks v. 
Terminal Barber Shops, 26 N.E.2d 
25, 282 N.Y. 217, mandate con¬ 

formed to 19 X.Y.S.2d 390, 259 App. 
Div. 375—Garrow v. State, 52 X.Y. 
S.2d 155, 268 App.Div. 534, affirmed 
61 X.E.2d 523, 294 N.Y. 741—Allen 
V. Stokes, 23 X.Y.S,2d 443, 260 App. 
Div. 600, reargument denied 24 N. 
Y-S.2d 994, 260 App.Div. 1007— 
Kibiuk V. Windsor Residences, 52 
X.T.'S.2d 326. 183 Misc. 499, af¬ 
firmed in part and reversed in part 
on other grounds 54 X.Y.S.2d 117, 
184 Misc. 186—Goss v. State, 46 
X.Y.S.2d 379. 

N.C.—^Wyrick v. Ballard & Ballard 
Co., 29 S.B.2d 900, 224 X.C. 301— 
Corum V. R. J. Reynolds Tobacco 
Co., 171 S.E. 78, 205 X.C. 213. 

Ohio.—^Miller v. Harpest, 177 X.E. 

233, 39 Ohio App. 184. 

Okl.—Casualty Reciprocal Exchange 
V. Sutfin, 166 P.2d 434, 196 Okl. 
567—McCracken v. Franco-Domin¬ 
ion Development Corporation, 117 
P.2d 135, 189 Okl. 354—^Wray v. 
Garrett, 113 P,2d 367, 189 Okl. 28— 
Covington Coal Products Co. v. 
Stogner, 72 P.2d 491, 181 Okl. 35. 
Or.—Carroll v. Royal Mail Steam 
Packet Co., 279 P. 861, 130 Or. 
294. 

Pq-—S choll V, Philadelphia Suburban 
Transp. Co., 51 A.2d 732, 356 Pa. 
217—^Boak v. Kuder, 9 A2d 415, 


336 Pa. 260—Ranck v. Sauder, 193 
A. 269. 327 Pa. 177—Klein v. Phila¬ 
delphia Rural Transit Co., 183 A. 
43, 320 Pa. 548—Sajatovich v. 

Traction Bus Co., 172 A. 148, 314 
Pa. 569—Pope v. Reading Co,, 156 
A. 106, 304 Pa. 326—Glover v. 
Struble, 48 A.2d 50, 159 Pa.Super. 
305—O’Brien v. Gray, 182 A. 746, 
121 Pa.Super. 27—^Petres v. Alexy, 
157 A. 624, 104 Pa-Super. 93—Ley 
v. Bowman, Com.Pl., 46 Dauph. 
Co. 135. 

rt.I.—Colgan V. United Electric Rys. 
Co.. 13 A.2d 385, 65 R.I. 60—Vroo- 
man v. Shepard Co., 190 A. 452, 
57 R.L 445. 

Tenn.—^Harriman & Northeastern R. 
Co. V. McCart, 15 Tenn.App. 109— 
Nashville Ry. & Light Co. v. Har¬ 
rison, 5 Tenn.App. 22. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 175 S.W.2d 464— 
Universal Atlas Cement Co. v. Os¬ 
wald, Civ.App., 135 S.W.2d 591, af¬ 
firmed 157 S.W.2d 636, 138 Tex. 
159—International & G. N. R. Co. 
V. Finger, Civ.App., 16 S.W.2d 132, 
error dismissed. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693—Thress v. Hackler, 
154 S.E. 502, 155 Va. 389. 

45 C.J. p 1265 note 12. 

“Inference is never certainty, but 
it may be plain enough to justify 
a finding of fact.”—^Kibiuk v. Wind¬ 
sor Residences, 52 X.Y.S.2d 326, 332, 
183 Misc. 499, affirmed in part and 
reversed in part on other grounds 54 
N.Y.S.2d 117, 184 Misc. 186. 

There mtist be a logical relation 
and connection between the circum¬ 
stances proved and the conclusion 
sought to be adduced from them. 
This principle is never departed j 
from, and in the very nature of j 
things it never can be disregarded. 

U.S.—^Westland Oil Co. v. Firestone 
Tire & Rubber Co., C.C.A.N.D., 143 
F.2d 326. 

Md-—Benedick v. Potts, 40 A 1067, 
88 Md. 52, 41 L.R.A. 478. 

45, Ala..—City of Tuscaloosa v. Pair, 
167 -So. 276, 232 Ala. 129. 

Ariz.—Seiler v. Whiting, 84 P.2d 
452, 52 Ariz. 542. 

Del.—Dolby v. Hearn, 37 A 45, 15 
Del. 153. 

Pa.—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A.2d 817, 355 Pa. 24. 

Va.—^Arnold v. Wood, 3 S.E.2d 374, 
173 Va. 18. 

46. R.I-—Shea v. First Nat. Stores, I 
7 A2d 196, 63 R.L 85. 
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S.C.—Shields v. Chevrolet Truck 12 
S.E.2d 19, 195 S.C. 437. 

Presumption that others will not 
violate law is circumstance to be con¬ 
sidered in determining negligence, 
but is not necessarily controlling] 
since fact of negligence is determin¬ 
able from all facts in evidence, in 
view of presumption.—Cherney' v 
Simonis, 265 X.W. 203, 220 Wis.’ 
339, followed in 265 N.W. 206, 220 
Wis. 346. 

Speed merely because it is move¬ 
ment is not evidence of negligence._ 

Maiwald v. Public Service Co. of 
N. H., 41 A.2d 247, 93 X.H. 276. 

47. S.C.—Thomas v. Atlantic Grey¬ 
hound Corporation, 29 S.E.2d 196 
204 S.C. 247. 

48. U.S.—Sierocinski v. E. 1. Du 
Pont De Nemours & Co., C.C.APa., 
118 P.2d 531—Troy Refining Corp. 
V. Slagter Oil & Grease Co., D.C. 
Ky., 61 P.Supp. 369. 

Ala.—Griffin Lumber Co. v. Harper, 
25 So.2d 505, 247 Ala. 616—Harbin 

V. Moore, 175 So. 264, 234 Ala. 266. 
Ariz.—^Atchison. T. & S. P. R. Co. v. 

Hicks, 165 P.2d 167, 64 Ariz. 15*. 
Ark.—St. Louis-San Francisco Ry. 
Co. v. Thurman, 213 S.W.2d 362, 
213 Ark. 840. 

Conn.—Farquhar v. Larson, 186 A 
498, 121 Conn. 709. 

Del.—Slack v. Premier-Pabst Cor¬ 
poration, 5 A2d 516, 1 Terry 94. 
D.C.—Collins V, District of Columbia, 
48 F.2d 1012, 60 App.D.C. 100. 

Kan.—Snyder v. McDowell, 203 P.2d 
225, 166 Kan. 624. 

Ky.—Chesapeake & O. Ry. Co. v. 
Bryant's Adm’r, 114 S.W.2d 89, 272 
Ky. 339—Cecil v. Oertel Co., 40 S. 

W. 2d 328, 239 Ky. 825—Kentucky 
Glycerine Co. v. Woodruff Develop¬ 
ment Co., 25 S.W.2d 736, 233 Ky. 
32*5. 

La.—^Woodley v. Service Cab Co., 
App., 159 So. 124. 

Neb.—Gates v. City of North Platte, 
254 N.W. 418, 126 Neb. 785. 

N.J.—Falicki v. Camden County 
Beverage Co., 37 A.2d 858, 131 N. 
J.Law 590—Sexton v. John Han¬ 
cock Mut. Life Ins. Co., 11 A2d 
298, 1'24 N.J.Law 151—Smith v. In¬ 
ternational Hoist & Machine Co., 3 
A.2d 569, 121 N.J.Law 561. 

N.Y.—Halverson v. 562 West 149th 
Street Corporation, 47 N.E.2d 685, 
290 N.Y. 40, motion granted 49 N. 
E.'2d 626, 290 N.Y. 670. 

Ohio,—Johnson v, Wagner Provision 
Co., 49 N.E.2d 925, 141 Ohio St. 
584—Englehardt v. Philipps, 23 
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selves be inferred^^ or presumed.^*^ 

The negligence of defendant must be established 
with reasonable certainty.^^ The facts must be of 
such a nature and so related to each other that the 


inference contended for is the more probable or rea¬ 
sonable to be drawn therefrom.^^ An inference of 
negligence may not be based on mere surmise, con¬ 
jecture, guess, speculation, or probability.®^ The 


N.E.2d 820, 136 Ohio St. 73—^Hall 
V. Ferro-Concrete Const. Co., 50 N. 
E.2d 556, 71 Ohio App. 545—Koch 

V. Cincinnati St. Ry. Co., 37 K.E. 
’2d 222, 68 Ohio App. 33—Carr v. 
Pox, App., 31 N.E.2d 713. 

Or.—Simpson v. Hillman, 97 P.2d 
(527, 163 Or. 357—Leavitt Y. Stamp, 
293 P. 414, 134 Or. 191. 

R.I,—^Nahigian v. Belcher & Loomis 
Hardware Co., 18 A.2d 388, 6$ R.I. 
194. 

Tenn.—Merriman v. Coca Cola Bot¬ 
tling Co. of McMinnville, Tenn., 68 
aW.'2d 149, 17 Tenn.App. 433. 

Tex.—Turner v. Texas Co., 159 S.W. 
2d 112, 138 Tex. 380—Comet Motor 
Freight Lines v. Holmes, Oiv.App., 
203 S.W.2d 233, refused no reversi¬ 
ble error—Texas Pacific Coal & Oil 
Co. V. Wells, Civ.App., 151 S.W.2d 
027, affirmed Wells v. Texas Pac. 
Coal & Oil Co., 164 S.W.2d 660, 140 
Tex. 2—Jennison v. Darnielle, Civ. 
App., 146 S.W.^d 788, error dis¬ 
missed—Northeutt V. Magnolia Pe¬ 
troleum Co., Civ.App., 90 S.W.2d 
632, error refused. 

Va.—Vaughn v. Huff, 41 S.E.2d 482, 
186 Va. 144—Arnold v. Wood, 3 S. 
E.2d 374, 173 Va. 18. 

Wash.—Jankelson v. Sisters of Char¬ 
ity of House of Providence in Ter¬ 
ritory of Washington, 1S6 P.2d 720, 
17 Wash. 2d 631. 

45 C.J. p 1265 note 14. 

49. Iowa.—^Reimer v. Musel, 264 K. 

W. 47, 220 Iowa 1095. 

Ky.—^Kelly v. Walgreen Drug Stores, 
170 S.W.2d 34, 293 Ky. 691. 

Mo.—State ex rel. City of Macon v. 
Trimble, 12 S.W.2d 727, 321 Mo. 
671. 

Neb.—Thompson v. Young Men's 
Christian Ass’n, 241 N.W. 565, 122 
Neb. 843. 

Ohio.—Hall v. Ferro-Concrete Const. 
Co.. 50 N.E.2d 556, 71 Ohio App. 
545. 

Tex.—Comet Motor Freight Lines 
V. Holmes, Civ.App., 203 S.W.2d 
233, refused no reversible error. 

45 C.J. p 1265 note 15. 

J50. Ala.—Griffin Lumber Co. v. 
Harper. 25 So.2d >505, 247 Ala. 616 
—Harbin v. Moore, 175 So. 264, 234 
Ala. 266. 

Mo.—State ex rel. City of Macon v. 
Trimble, 1*2 S.W.2d 727, 321 Mo. 
671. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S.W.2d 233, 
refused no reversible error—Texas 
Pacific Coal & Oil Co. v. Wells, 
Civ.App., 151 S.W.’2d 927, affirmed 
Wells V. Texas Pac. Coal & Oil 
Co., 164 S.W.2d 660, 140 Tex. 2. j 


Va.—Arnold v. Wood, 3 S.E.2d 374, 
173 Va. 18. 

51. La.—Thrash v. Continental Cas¬ 
ualty Co., App., 6 So.2d 75. 

Md.—Gordon Sleeprite Corporation v. 
Waters, 168 A. 846, 165 Md. 354. 
Neb.—Simcho v. Omaha & Council 
Bluffs St. Ry. Co., 35 N.W.2d 501, 
150 Neb. 634—Meyer v. Platte Val. 
Const. Co.. 25 N.W.2d 412, 147 

Neb. 860—^De Porte v. State Furni¬ 
ture Co., 261 N.W. 419. 129 Nob. 
‘282—Rocha v. Payne, 1S7 N.W. 804, 
108 Neb. 246. 

Evidence must so describe picture 
or vlsTialize what actually happened 
as to enable one fixed with the re¬ 
sponsibility for ascertaining the 
facts to find that defendant was the 
culpable party. 

U.S.—Sweeney v. Bonacci, C.A.Pa., 
173 F.2d 541. 

Pa.—Stanalonis v. Branch Motor 
Exp. Co., 57 A.2d 866. 338 Pa. 426 
—Balducci v. Cutler, 47 A.2d 643, 
354 Pa. 436—Skrutski v. Cochran, 
19 A.2d 106, 341 Pa. 289—Sohrooffel 

V. Great Atlantic & Pacific Tea Co., 
200 A. 694, 132 Pa.Super. 233. 
Substantial evidence of negligence 

is necessary and sufficient. 

Ark.—Sallee v. Shoptaw, 198 S.W.2d 
S42, 210 Ark. 600—^Arkansas Power 
& Light Co. V. Beauchamp, 43 S. 

W. 2d 234, 184 Ark. 698. 

Cal.—Juchert v. California Water 
Service Co., 106 P.2d 8S6. 16 Cal.2d 
500—Keller v. Markley, 122 P.2d 
614, 50 Cal.App.2d 155—^Weiand v. 
Southern Pac. Co., 93 P,2d 1023, 34 
CaLApp.2d 500. 

Ky.—U. S. Fidelity &. Guaranty Co. 
V. Antle, 42 S.W.2d 1, 240 Ky. 243 
—^Park Circuit & Realty Co. v. 
Coulter, 24 S.W.2d 942, 233 Ky. 1. 
Or.—^^?V^aller v. Northern Pac. Termi¬ 
nal Co. of Or., 166 P.2d 488, 178 
Or. 274, certiorari denied 67 S.Ct. 
45, 329 U.S. 742, 91 L.Ed. 640, re¬ 
hearing denied 67 S.Ct. 181, 32 9 U. 
S. 825, 91 L.Ed. 640. 

Scintilla- of evidence is not suffi¬ 
cient. 

Or.—^Waller v. Northern Pac. Termi¬ 
nal Co. of Or., supra. 

Tex.—Texas Consolidated Theatres 
V. Slaughter, Civ.App., 143 SyW.2d 
659, error dismissed. 

52. Okl.—Cook V. Stegall, 166 P.2d I 
767, 196 Okl. 534—^Lowden v. Frid- 
dle, 117 P.2d 533, 189 Okl. 415— 
Corpus Juris cited in Gypsy Oil 
Co. V. Ginn, 3 F.2d 714, 717, 152 
Okl. 30. 

53. tJ.S.—Abbott V. Railway Ex¬ 
press Agency, C.C.A.Md., 10S F.2d 
671—Highland Golf Club of Iowa 
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Falls, Iowa, v. Sinclair Refining 
Co„ D.C.Iowa, 59 F.Supp. 911— 
Myers v. Kaufmann Department 
Stores, D.C.Pa., 67 F.Supp. 577, 
affirmed, C.C.A., 149 F.2d 968— 

The Hygrade No. 18, D-C.Mass., 41 
F.Supp. 304. 

Ala.—Mobile & O. R. Co. v. Williams, 
129 So. 60, 221 Ala. 402. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Thurman, 213 S.W.2d 362, 
213 Ark. 840—Glidewell v. Arkhola 
Sand & Gravel Co., 208 S.W.2d 4, 
212 Ark. 838—Arkansas Power & 
Light Co. V. Beauchamp, 43 S.W.2d 
234, 184 Ark, 698. 

Cal.—^Worcester v. Theatrical Enter¬ 
prises Corporation, 82 P.2d 68, 28 
Cal.App.2d 116. 

Colo.—O'Connor v. Boulder Colorado 
Sanitarium Ass’n, 111 P.2d 633, 107 
Colo. 290. 

Conn.—Farquhar v. Larson, 186 A. 
4 OS, 121 Conn. 709—Tracy v. Welch, 
145 A. 662, 109 Conn. 144. 

Del.—Slack v. Premier-Pabst Corpo¬ 
ration, 5 A.2d 516, 1 Terry 97, 
D.C.—Feiffer v. Mann, 76 F.2d 1000, 
64 App.D.C. 230, certiorari denied 
56 S.Ct. 98, 296 U.S. 587, 80 L.Ed. 
415. 

Ill.—Paolinelli v. Dainty Foods Man¬ 
ufacturers, 54 N.E.2d 759, 322 Ill. 
App. 5S6—Foster v. J. C. Penney 
Co., 83 N.E.2d 761, 336 Ill.App. 
352—Pure Torpedo Corp. v. Na¬ 
tion, 63 N.E.2d 600, 327 Ill.App. '28 
—^ICelly v. Fox, 48 N.E.2d 592, 
318 Ill.App. 481—Olander v. John¬ 
son, 258 Ill.App. 89. 

Kan.—Snyder v. McDowell, 203 P.2d 
225, 166 Kan. 624—Bessette v. Ern- 
sting, 127 P.2d 438, 155 Kan. 540— 
Miller v. Gabbert, 118 P.2d 523, 
154 Kan. 260—^Hurla v. Capper 
Publications, 87 P.2d 552, 149 Kan. 
369—Crowe v. Moore, 62 P.2d 846, 
144 Kan. 794—Whiteker v. Wichita 

R. & Light Co., 265 P. 1103, 125 
Kan. 683. 

Ky.—Brown Hotel v. Levitt, 209 S.W. 
'2d 70, 306 Ky. 804—Shephard v. 
Great Atlantic & Pacific Tea Co., 
205 S.W.2d 687, 305 Ky. 799—Phee- 
nix Amusement Co. v. Padgett's 
Adm’x, 192 S.W.2d 105. 301 Ky. 
338—Strong v. City of Harlan, 102 

S. W.2d 353, 267 Ky. 454—Kidd v. 
Modern Amusement Co., 67 S.W. 
2d 466, 252 Ky. 386. 

La.—Transportation Mut. Ins. Co. v. 
Southern Scrap Material Co., 160 
So. 800, 181 La. 1028—McGregor v. 
Saenger-Ehrlich Enterprises, App., 
195 So. 624—Woodley v. Service 
Cab Co., App., 159 So. 124—O'Pry 
V. Berdon, App-, 149 So. 287—^Bur- 
master V. Texas & P. M. P. Termi- 
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evidence must point directly to the negligence of 
defendant,®^ and it is not sufficient to introduce evi¬ 
dence of a state of facts which is simply consistent 
with, or indicates a mere possibility or probability 


65 C. J. S. 

as to the existence of, negligence,^^ or which sug¬ 
gests with equal force and leaves fully as reason¬ 
able an inference of the nonexistence of negli¬ 
gence.^® 


nal R. of Kew Orleans, 6 La.App. : 
77S. I 

Md.—State, for Use of Chenoweth, j 
Baltimore Contracting: Co., 6 A. 2d j 
625, 177 Md. 1—Williams v. State, 
155 A. 339, 161 Md. 39. ^ 

Mich.—Poundstone v. Kiles Cream¬ 
ery, 292 N.W. 367, 293 Mich. 455 
—Steggall V. W. T. Knepp & Co., 
217 N.W. 16, 241 Mich. 260. 

Mo.—Coble V. St. Louis-San Francis¬ 
co By. Co., 38 S.W.2d 1031—State 
ex rel. City of Macon v. Trimble, 
12 S.W.2d 727, 321 Mo. 671—Clay¬ 
ton V. May Department Stores Co., 
App., 184 S.W.2d 735—Davidson v. 
Missouri Orpheum Corporation, 161 
S.W.2d 707, 236 Mo.App. 1025— 

Brown v. St. Louis County Gas Co., 
App., 131 S.W.2d 354. 

Mont.—^Lesage v. Largey Dumber 
Co., 43 P.2d 896, 99 Mont. 372. 

Neb.—McCullough v. Omaha Coli¬ 
seum Corporation, 12 N.W,2d 639, 
144 Neb. 92—Bow’erman v. Green¬ 
berg, 7 N.W.2d 711, 142 Neb. 721— 
Bowers v. Kugler, 1 N.W.2d 299, 
140 Neb. 684. 

N.Y.—Halverson v. 562 West 149th 
Street Corporation, 47 N.E.2d 685, 
290 N.Y. 40, motion granted 49 N- 
E.2d 626, 290 N.Y. 670—Lane v. 
City of Buffalo, 250 N.Y.S. 679, 232 
App.Div. 334—Scamp v. State, 70 
N.Y.S.2d 752, 189 Misc. 802—Gib¬ 
son v. State. 64 N.Y.S.2d 632, 187 
Misc. 931—^Kibiuk v. Windsor Res¬ 
idences, 52 N.Y.S.2d 326, 183 Misc. 
499, affirmed in part and reversed 
in part on other grounds 54 N.Y. 
S,2d 117, 184 Misc. 186—Riley v. 
Laroeque, 297 N.Y.S. 756, 163 Misc. 
423. 

N.C.—^Ham v. Greensboro Ice & P^el 
Co., 169 S.E. 180, 204 N.C. 614— 
Grimes v. Carolina Coach Co-, 166 
S.E. 599, 203 N.C. 605. 

N.D.—Nelson v. Scherling, 300 N.W. 
803, 71 N.D. 337. 

Okl.—Cook V. Stegall, 166 P.2d 767, 
196 Okl. 534—Safeway Stores v. 
Fuller, 118 P-2d 649, 189 Okl. 556 
—Lowden v. Friddle, 117 P.2d 533, 
189 Okl. 415—^Hartman v. Dunn, 95 
F.2d 897, 186 Okl. 9—Lawson v. 
Anderson & Kerr Drilling Co., 84 
P.2d 1104, 184 Okl. 107—Pine v. 
Bowles, 66 P.2d 1077, 179 Okl. 604 
—Chicago, R. I. & F. Ry. Co. v. 
Smith, 16 P.2d 226, 160 Okl. 287— 
Corpus Juris cited in Gypsy Oil 
Co. V. Ginn, 3 P.2d 714, 717, 152 
Okl. 30. 

Or.—Simpson v. Hillman, 97 P.2d 527, 

163 Or. 357—-Bevin v. Oregon- 
Washington R. & Nav. Co., 298 P. 
204,. 136 Or. is, certiorari denied 
Oregon-Washington, R. & Nav. Co. 


V. Bevin, 52 S.Ct. 21, 284 U.S. 639, 
76 L.Ed. 543. 

S.C.—Eickhoff V. Beard-Laney, Inc., 
20 S.E.2d 153, 199 aO. 500, 141 A. 
L.R. 1010—Lancaster v. South Car¬ 
olina Power Co., 186 S.E. 911, 181 
S.C. 244—Delk v. Liggett & Myers 
Tobacco Co., 186 S.E. 383, 180 S.C. 
436—^Weston v. Hillyer, 169 S.E. 
390, 160 S.C. 541. 

Tenn.—Wilson v. Nashville, C. & St. 
L. Ry., 65 S.W.2d 637, 16 Tenn. 
App. 695— Corpus Juris cited in 
Harriman & Northeastern R. Co. 
v. McCart. 15 Tenn.App. 109, 114 
—^Nashville Ry. & Light Co. v. 
Harrison, 5 Tenn.App. 22. 

Tex.—Eisenberg v. Great Atlantic & 
Pacific Tea Co., Civ.App., 169 S.W. 
2d 221—^Hooten v. City of Gates- 
ville, Civ.App., 130 S.W.2d 1067. 
Va.—Vaughn v. Huff, 41 S.R2d 482. 
186 Va, 144—Richter v- Seawell, 32 
S,E.2d 62, 183 Va. 379—Arnold v. 
Wood, 3 S.E.2d 374, 173 Va. 18. 
Wash.—Gardner v. Seymour, 180 P- 
2d 564, 27 Wash.2d 802—Jankelson 
V. Sisters of Charity of House of 
Providence in Territory of Wash¬ 
ington, 136 P.2d 720, 17 Wash.2d 
631—Read v. School Dist. No. 211 
of Lewis County, 110 P.2d 179, 

7 Wash.2d 502. 

Wyo.—O’Keefe v. Cheyenne Chamber 
of Commerce, 105 P.2d 279, 56 Wyo. 
170—Gaiicich v. Oregon Short Line 
R. Co., 87 P.2d 27, 54 Wyo. 123. 

45 C.J. p 1266 note 16. 

54- Kan.—^Wills v. Lehigh Portland 
Cement Co., 196 P.2d 674, 165 Kan. 
546—Miller v, Gabbert, 118 P.2d 
523, 154 Kan. 260. 

Xf more than one may have par-^ 
ticlpated in acts allegedly negligent, 
trier of fact cannot infer negligence 
unless able to fix person against 
whom negligence is to be inferred by 
circumstances irrefutably pointing 
to liability.—Petition of McAllister, 
D.C.N.Y., 53 F.2d 495. 

55. U.S,—Medina v. All American 
Bus Lines, C.C.A.Tex., 152 F.2d 61 
—Westland Oil Co. v. Firestone 
Tire & Rubber Co., C.C.A.N.D., 143 
F.2d 326—O'Mara v. Pennsylvania 
R. Co., C.C.A.Ohio, 95 P.2d *762. 
Ariz.—Seiler v. Whiting, 84 P.2d 462, 
52 Ariz. 542. 

Ark.—Missouri Pac. Transp. Co. v. 

Jones, 122 S.W.2d 613, 19? Ark. 79. 
Idaho.—^Hoffer v. City of Lewiston, 
85 P.2d 238, 59 Idaho 538. 

Kan.—Wills v. Lehigh Portland Ce¬ 
ment Co., 195 P.3d ’574, 165 Kan. 
546—Miller v. Gabbert, XIS P.2d 
623, 154 Kan- 260. 

Ua.—Thrash v. Continental Casualty 
Co., App., 6 So.2d 75. 
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. Mich.—In re MllleFs Estate, 2 NW 
2d 888, 300 Mich. 703. 

Miss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. 614. 
Mont.—^Harrington v. H. D, Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont 
40. 

N.Y.—Galbraith v, Busch, 19 $ ne 
36, 267 N.Y. 230. 

Okl.—Cook V, Stegall, 166 P.2d 767, 
196 Okl. 634—Safeway Stores v. 
Fuller, 118 P.2d 64 9, 189 Okl. 56$ 
—Lowden v. Friddle, 117 P.2d 533, 
189 Okl. 415—Lawson v. Anderson 
& Kerr Drilling Co., 84 P.2d 1104, 
184 Okl. 107—St. Louis-San Fran¬ 
cisco Ry. Co. V. Matthews, 49 P.2d 
752, 174 Okl. 167—Chicago, R. 1. & 
P. Ry. Co. V. Smith, 16 P.2d 226, 
160 Okl. 287—Gypsy Oil Co. v. 
Ginn, 3 P.2d 714, 152 Okl. 30. 

Tenn.—Floyd v. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151. 

Tex.—Comet Motor Fi’eight Lines v. 
Holmes, Civ.App., 175 S-W.2d 464, 
error refused. 

45 C.J. p 1266 note 17. 

56. U.S.—^Westland Oil Co. v. Fire¬ 
stone Tire & Rubber Co., C.C,A.N. 
D., 143 F.2d 326. 

D.C.—Capital Transit Co. v. Gamble, 
160 P.2d 283, 82 U.S.App.D.C. 57— 
Kelly Furniture Co. v. Washington 
Ry. & Electric Co., 76 P.2d 986, 64 
App.D.C. 216—^Wilson v. Borden,-62 
j F.2d 866, 6l App.D.C. 327, certio¬ 
rari denied 53 S.Ct. 506, 288 U.S. 
615, 77 L.Ed. 988—Pliss v. Relia¬ 
ble Construction & Realty Co., 
Mun.App., 31 A.2d 655. 

Ill.—'Paolinelli v. Dainty Poods Man¬ 
ufacturers, 54 N.E.2d 759, 322 Ill. 
App. 586. 

Ky.—Creech Coal Co. y. Louisville & 
N. R. Co., 214 S.W.2d 381, 308 Ky. 
414. 

Mo.—Lappin v. Prebe, 131 S.W. 2d 
511, 345 Mo. 68—State ex rel. Trad¬ 
ing Post Co. V. Shain, 116 S.W.2d 
99, 342 Mo. 588—Bowers v. Colum¬ 
bia Terminals Co.. App., 213 S.W.2d 
663. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

N.J.—Grugan v. Shore Hotels Fi¬ 
nance & Exchange Corporation, 18 
A.2d 29. 126 N.J.Law 257—Mc¬ 

Carthy V. Bye, 191 A. 811, 118 N. 
J.Law 94. 

Okl.—Safeway Stores v. Puller, 118 
P.2d 649, 189 Okl. 556—Lowden v. 
Friddle, 117 P.2d 533, 189 Okl. 415 
—Lawson v. Anderson & Kerr 
Drilling Co., 84 P.2d 1104, 184 OkL 
107—Chicago, R. I, & P. Ry. Co. v. 
Smith 16 P.2d 226, 160 Okl. 287— 
Gypsy Oil Co. v. Ginn, 3 P.2d 714, 
152 Okl. 30. ’ 
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It has been asserted in a number of decisions 
that a conclusion of negligence is not supported by 
circumstantial evidence unless the facts and cir¬ 
cumstances relied on are of such a nature, and so 
related to each other, that no other conclusion can 
fairly or reasonably be drawn from them,but it 
has also been held that the evidence need not arise 
to that degree of certainty which will exclude every 
other reasonable concliision.^S 

An absolute^^ or a mathematical®o certainty is 
not required in proving defendant’s negligence. 
Negligence need not be established by evidence so 
clear that it excludes every other possible or specu¬ 
lative theory.®^ 


The circumstances may be such as to contradict 
and overcome the direct and positive testimony of 
witnesses to the contrary,®^ although an inference 
of negligence based on circumstantial evidence will 
not overcome direct unimpeached evidence as to the 
absence of negligence.®^ 

Proof of occurrence and injury. Aside from cas¬ 
es where the fact of negligence is prima facie es¬ 
tablished under the circumstances by virtue of a 
presumption arising from the application of the 
rule of res ipsa loquitur, as considered supra § 
220(2)-220(12), mere proof of the occurrence of 
an accident and resulting injury is not sufficient to 
support a finding of negligence,®^ and this is true. 


Pa.—Kemske v. City of Philadelphia, 
13 Pa.Dist. & Co. 53. 

45 C.J. p 1265 note 18. 

More natural Inference 

An allegation that person sus¬ 
tained injuries because of defend¬ 
ant's negligence is not sustained by 
proof of circumstances from which 
such fact is not a more natural in¬ 
ference than any other.—Hall v. Fer¬ 
ro-Concrete Const. Co., 60 N.E.2d 556, 
71 Ohio App. 545. 

Rule applies only where plaintiif’s 
evidence considered alone has such 
an effect or the jury find the evidence 
equally balanced, and does not ap¬ 
ply where all the evidence produced 
by both sides, some of which is in 
conflict, is capable of such a con¬ 
struction.—James v. Robertson, 117 
P. 1068, 39 Utah 414. 

67. Iowa.—Tyrrell v. Skelly Oil Co., 
270 N.W. 857, 222 Iowa 1257— 
Stickling v. Chicago, R. I, & P. Ry. 
Co., 232 K.W. 677, 212 Iowa 149. 
La.—Lanoix v. Home Indemnity Co. 

of New York, App., 13 So. 2d 501. 
Pa.—De Francisco v. La Face, 194 A. 

511, 128 Pa.Super. 538. 

45 C.J. p 1266 note 19. 

“When proofs are such that two 
or more reasonable inferences may 
be drawn from the known facts in 
respect to negligence . . . they 

present no more than a choice of 
probabilities, and the plaintiff must 
fail, since the burden of proof is on 
him.”—Somogyi v. Cincinnati, N. O. 
& T. P. Ry. Co., C.C.A.Ky., 101 P.2d 
480, 481. 

“Theories and inferences do not 
authorize a verdict or establish neg¬ 
ligence unless they are the only con¬ 
clusions which can reasonably be 
drawn from the facts proven.”— 
Cichocki v. Geigy Co., 183 A. 463, 466, 
14 N.J.Misc. 232. 

Proof must tend to exclude any 

other reasonable conclusion than 
that of defendant's negligence.—Mel¬ 
lon V.'Kelly. 41 P.2d 49, 99 Mont. 10 
—Norton v. Great Northern Ry. Co., 
278 P. 521, 85 Mont 270. 
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Zn Kansas 

(1) Circumstances relied on to 
prove negligence must be of such a 
nature and so related one to the oth¬ 
er that the only reasonable conclu¬ 
sion to be drawn is the theory sought 
to be established.—Snyder v. McDow¬ 
ell, 203 P.2d 225, 166 Kan. 624—Lee 
V. Gas Service Co., 201 P.2d 1023, 166 
Kan. 285—Goodloe v. Jo-Mar Dairies 
Co., 185 P.2d 158, 163 Kan. 611— 
Crowe V. Moore, 62 P.2d 846, 144 Kan. 
794—Cornwell v. O’Connor, 5 P.2d 
861, 134 Kan. 269. 

(2) Negligence may be proved by 
circumstantial evidence if the cir¬ 
cumstances are proved and their re¬ 
lation to each other is such that in¬ 
telligent, fair-minded triers of fact 
may with reason find that the negli¬ 
gence charged was established.— 
Brown v. Clark, 103 P.2d 907, 152 
Kan. 274. 

58. Cal.—Chalmers v. Hawkins, 248 
P. 727, 78 Cal.App. 733, 739. 

59. N.M.—Hepp v. Quickel Auto & 
Supply Co., 25 P.2d 197, 37 N.M. 
525. 

Wis,—Horn v. Snow White Laundry 
& Dry Cleaning Co., 3 N.W.2d 380, 
240 Wis. 312. 

60. Ark.—Missouri Pac. Transp. Co. 

V. Jones, 122 S.W.2d 613, 197 Ark. 
79. 

61. D.C.—Christie v. Callahan, 124 
F.2d 825, 75 U.S.App.D.C. 133. 

Iowa.—^Whetstine v. Moravec, 291 N. 

W. 425, 228 Iowa 352—Boles v. 
Hotel Maytag Co., 253 N.W. 515, 
218 Iowa 306. 

N.Y.—^Atrick v. Bellecourt Realty 
Corporation, 21 N.T.S.2d 537. 

“Even in a case depending on cir¬ 
cumstances alone to establish negli¬ 
gence, the plaintiff is not bound to 
negative every other conceivable 
theory or hypothesis which ingenui¬ 
ty may invent to account for his in¬ 
jury. It is only where opposing the¬ 
ories are equally reasonable and 
equally consistent with the proved or 
admitted facts that plaintiff must 
fail as a matter of law."—Gordon v. 
Chicago, R. I. & P. R. Co., 123 N.W, 
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762, 764, 146 Iowa 588, quoted in 
Hayes v. Stunkard, 10 N.W.2d 19, 22, 
233 Iowa 582, Allison v. Bankers Life 
Co., 299 N.W. 889. 893, 230 Iowa 995, 
and Jones v. Epley Hotels Co., 227 
NW. 153, 157, 208 Iowa 1281. 

Remote possibilities 

Circumstantial evidence is sufld- 
cient if it supports the inference of 
negligence, even though it does not 
negative the existence of remote pos¬ 
sibilities that defendant was not neg¬ 
ligent.—Betzag V. Gulf Oil Corpora¬ 
tion, 83 N.E.2d 833, 298 N.Y. 358— 
Dillon V. Rockaway Beach Hospital 
& Dispensary, 30 N.B.2d 373, 284 N. 
Y. 176. 

62. D.C.—Christie v. Callahan, 124 
P.2d 825. 75 U.S.App.D.C. 133. 

Ind.—Great Atlantic & Pacific Tea 
Co. V. McNew, 189 N.E. 641, 99 Ind. 
App. 229. 

63. Ga.—Methvin v. McLendon, 171 
S.E. 305, 47 Ga.App, 710—Emory 
University v. Bliss, 134 S.E. 637, 
35 Ga.App. 752. 

6t Ark.—International Harvester 
Co. of America v. Hawkins, 24 S. 
W.2d 340, 180 Ark. 1056. 

Mich.—^Poundstone v. Niles Cream¬ 
ery, 292 N.W. 367, 293 Mich. 455. 
Minn.—Bragg v. Dayton. Co., 4 N. 

W.2d 320, 212 Minn. 491. 

Mo.—Mattingly v. Broderick, 36 S. 

W.2d 415, 225 Mo.App. 377. 

N.Y.—Halverson v. 562 West 149th 
Street Corporation, 47 N.E.2d 685, 
290 N.Y. 40, motion granted 49 N. 
E.2d 626, 290 N.Y. 670. 

Pa.—^Bowser v. Kuhn, 49 A.2d 852, 
160 Pa.Super. 31. 

R. r. —Dufresne v. Theroux, 32 A.2d 
609, 69 R.I- 280. 

S. C.—^Weston v. Hillyer, 159 S.E. 
390, 160 S.C. 541. 

45 C.J. P 1267 note 27. 

Presumption of negligence of de¬ 
fendant resulting from occurrence 
of injury see supra § 204. 

Rxpert opinion 

Where plaintiff has burden to 
show that his injury was negligently 
caused by defendant, it is not enough 
for him to show the injury and ex- 
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even though by reason of the tender age of plaintiff 
^11 question of contributory negligence is exclud- 
ed.®^ However, the fact that an accident has oc¬ 
curred may be considered among the other circum¬ 
stances bearing on the question of negligence 
pnd, although the doctrine of res ipsa loquitur is 
not applied, if the operation or instrumentality 
which caused the injury is shown to be under the 
management of defendant and the accident is one 
such as in the ordinary course of things does not 
happen where the proper care is exercised, only 
slight evidence is required to establish the negli¬ 
gence of defendant.^^ 

Prima facie case or preszemption of negligence. 
plaintiff is not bound to prove more than enough 
to raise a fair presumption of negligence on the 
part of defendant and of resulting injury to him¬ 
self, and, having done this, he is entitled to recover 
unless defendant produces evidence sufficient to re¬ 
but the presumption.^^ Under some circumstances 
slight proof is sufficient to raise a presumption of 
negligence and to cast the burden on the other party 
to explain.®^ Where the circumstances are such as 
to take the case out of the realm of conjecture and 
within the field of legitimate inference from estab¬ 
lished facts, a prima facie case of negligence is 
made.*^*^ A prima facie case is made out when¬ 


ever the evidence is sufficient to justify, although 
not strong enough to compel, an inference of neg- 
ligence.'^i 

Evidence to overcome prima facie case or prima 
facie evidence. The only evidence which will tend 
to rebut an inference or presumption of negligence 
is evidence of the degree of care actually used.72 
Where plaintiff introduces evidence sufficient to 
make out a prima facie case of negligence, it is in¬ 
cumbent on defendant to rebut such showing, as 
considered supra § 208, by producing opposing evi¬ 
dence of at least equal weight.'^3 Qn the other 
hand, evidence which is sufficient to rebut a pre¬ 
sumption of negligence may be overcome by proof 
of physical facts and circumstances showing it to 
be incredible.*^^ 

Absence of previous accidents. Evidence that 
previous accidents had not occurred from the de¬ 
fect is not conclusive evidence on the question of 
negligence.'^^ 

Evidence introduced by defendant. Plaintiff is 
entitled to the benefit of any evidence introduced 
by defendant to show the negligence of defend¬ 
ant.'^^ If defendant’s testimony establishes negli¬ 
gence on his part, even if no other negligence has 
been established by plaintiff, a right to recover can 


pert opinion that it might have oc¬ 
curred from negligence and many 
other causes.—Floyd v. Walls, 16S S- 
W.2d 602, 26 Tenn.App. 151. 

66. Ark.—-Sanders v. Baird, 112 S.W. 

2d 966, 195 Ark. 5S5. 

S.C.—Hollman v. Atlantic Coast Line 
‘ R. Co., 22 S.E.2d 892, 201 S.C. 308— 
Porter v. Cook, 13 S.E.2d 486, 196 

S. C. 433. 

45'C.J. V 1267 note 28. 

66. Mich.—In re Miller's Estate, 2 
N.W.2d 888, 3Q0 Mich. 703—Pound- 
stone V. Niles Creamery, 292 N.W. 
367, 293 Mich. 455—Steggall v. W. 

T. Knepp & Co., 217 N.W. 16, 241 
Mich. 260. 

Tex.—Corpus Juris cited in Gulf Pipe 
Line Co. v. Bailey, Civ,App., 40 S, 
W.2d 938, 941. 

45 C.J. p 1267 note 29. 

67. Fa.—^Pei v. Stratigos, 135 A. 
Ill, 287 Pa, 475. 

45 C.J. p 1267 note 31. 

68. Ala.—^Alabama Great Southern 
R. Co. V. Demoville, 52 So. 406, 167 
Ala. 292—Hale v. Layer, 22 So.2d 
345, 32 Ala.App. 86, certiorari de¬ 
nied 22 So.2d 349, 247 Ala. 10, and 
followed in 22 So.2d 350, 32 Ala. 
App. 90. 

Presumptions and burden of proof 
see supra §5 203-^220(12). 

Me.—Stodder v. Coca-Cola Bot¬ 
tling Plants, 48 A.2d 622. 


Doctrine of res ipsa loquitur see su¬ 
pra §§ 220(2)-220(12). 

SuiHciency of evidence to take case 
to jury see infra § 252 et seq. 

TO. U.S.—^National Biscuit Co. v, 
Litzky, C.C.A.Mich., 22 F.2d 939, 56 
A.L.R. 853—^Kelley Island Lime & 
Transport Co. v. City of Cleveland, 
D-C.Ohio, 47 F.Supp. 633. 

Ky.—^Kelly v. Walgreen Drug Stores, 
170 S.W.2d 34, 293 Ky. 691. 

Mich.—Curtis v. Sears, Roebuck & 
Co., 299 N.W. 706, 298 Mich. 539— 
Thurkow v. City of Detroit, 291 N. 
W. 29, 292 Mich. 617—Fish v. 

Grand Trunk Western Ry., 269 N. 
W. 568, 275 Mich. 718. 

N.M.—Lopez V. Townsend, 82 P.2d 
921, 42 N.M. 601. 

N.T.—Phelps Stokes Corp. v. Fried¬ 
man, 63 N.T.S.2d 550. 

Okl.—Hembree v. Von Keller, 119 P. 
2d 74, 189 Okl, 439—Dixon v. Gaso 
Pump & Burner Mfg. Co., 80 P.2d 
678, 183 Okl. 249. 

“If the facts developed indicate to 
the satisfaction of reasonable and 
well balanced minds that the acci¬ 
dent resulted from a failure to em¬ 
ploy reasonable caution, a prima fa¬ 
cie case of negligence is made out.“ 
—Clark V. Philadelphia Transp. Co., 
41 A.2d 282, 283, 15$ Pa.Super. 62l 
Prima fade case held, established 
N.Y.—Moore v. Hudson & M. R. Co., 
63 N-T.S.2d 893, 269 App.Div. 686 
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—May V. Berlin Iron Bridge Co., 
60 N.T.S. 550, 43 App.Div. 569. 

Tex,—Beaumont Iron Works Go. v. 
Martin, Civ.App., 190 S.W.2d 491. 
refused for want of merit. 

45 C.J. p 1262 note 8 [e]. 

71. N.C.—Star Mfg. Co. v. Atlantic 
Coast Line R. Co., 23 S,E.2d 32, 
222 N.C. 330. 

Pa.—Schell v. Miller North Broad 
Storage Co., 45 A.2d 53, 353 Pa. 
319. 

72. U.S.—Lowery v. Hocking Valley 
Ry. Oo., C.C.A.Ohio, 60 P.2d 78. 

7a N.J.—Celia v. Roth, 174 A. 703, 
113 N.J.Law 458. 

Tenn.—Nashville Ry. & Light Co. v. 
Owen, 11 Tenn.App. 19. 

Wash,—^American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
24'6, 132 A.L.R. 1010. 

74. Ga.—Georgia, etc., R. Co. v. 
Walker, 62 S.E. 720, 5 Ga,App. 155. 

75. N.T.—^Wood V. Third Ave. R 
Co., 36 N.T.S. 253, 91 Hun 276, af¬ 
firmed 51 N.E. 1094, 157 N.T. 696, 

45 C.J. p 1267 note 35. 

Absence of previous accidents as af¬ 
fecting knowledge or notice of de¬ 
fect see infra subdivision b (4) 
of this section. 

76. Ohio.—Smith v. Thoms, 9 N.E^ 
172, 55 Ohio App. 174. 

45 ax p 1261 note 97. 
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rest in favor of plaintiff if plaintiff has not been 
guilty of contributory negligence.'^'^ Where a wit¬ 
ness, who is not impeached, testifies that he per¬ 
formed his duty toward the injured person, even if 
he proceeds to testify that, shortly before the acci¬ 
dent, he did not perform his duty to others similarly 
situated, the latter testimony does not destroy the 
force of the former, which in the absence of either 
contradiction or impeachment exonerates the wit¬ 
ness of the charge of negligence.'^^ 

Several defendants. Where two or more defend¬ 
ants are sued, the fact that some of plaintiff’s wit¬ 
nesses testified to the negligence of one defendant 
and other of his witnesses testified to the negli¬ 
gence of the other defendant does not destroy his 
case.'^^ 

Proof of willfulness and wantonness will not sup¬ 
port a verdict for negligence,^® and, as considered 
infra § 246, proof of negligence will not support 
a verdict for willfulness and wantonness. 

Acts in emergency. In order to render a person 
liable for negligence because of acts done in an 


emergency created by another’s negligence, it has 
been held that the evidence must clearly show that 
they were so reckless and wanton that it cannot rea¬ 
sonably be said that a man of ordinary prudence 
might have done them under the same conditions.^^ 

Negligence of beauty parlor operator. The neg¬ 
ligence of a beauty parlor operator in causing injury 
to a customer must be established by a preponder¬ 
ance of the evidence.^^ In various cases the evi¬ 
dence of defendant’s negligence has been held suf¬ 
ficient or insufficient,^^ as where, for example, the 
customer was injured while receiving a facial^^^ or 
a permanent wave.^^ 

Fires. In an action for damages for negligence 
in starting, feeding, or controlling a fire, a prepon¬ 
derance of the evidence is necessary and sufficient 
to establish defendant’s negligence.^® Direct evi¬ 
dence is not necessary, but defendant’s negligence 
may be established by circumstantial evidence.®'^ 
Demonstration®® or absolute certainty®® is not re¬ 
quired. In various cases the evidence has been held 
sufficient®® and in other cases the evidence has 


77. U.S.—Stafford v. Roadway 
Transit Co., D.C.Pa., 70 F.Supp. 
555, motion refused 73 P.Supp. 458, 
affirmed in part and reversed in 
part on other grounds, C.C.A., 165 
F.2d 920. 

78. Mich.—Colvaruso v. Stroh Brew¬ 
ery Co., 3 K‘.W.2d 261. 301 Mich. 
245. 

79. Ky.—^Louisville Gas, etc., Co. v. 
Nall, 198 S.W. 745. 178 Ky. 33. 

80. Ala.—^Western Union Telegraph 
Co. V. Gorman, 185 So. 743, 237 
Ala. 146. 

81. Va.—Jones v. Hanbury, 164 S. 
E. 545, 158 Va. 842. 

Acts in emergency generally see su¬ 
pra § 17. 

82. R.I.—Martino v. Simonelli, 30 
A.2d 459, 69 R.I. 4. 

83. Or.—Reed v. Rosenthal, 276 P- 
684, 129 Or. 203, 63 A.L.R. 1071. 

RL—Corey v. Smith, 45 A.2d 167, 71 
R.I. 167. 

84. Blood poisoning while receiving 
“Boncilla^* treatment 

Dr.—Reed v. Rosenthal, 276 P. 684, 
129 Or. 203, 63 A.L.R. 1071. 

J5. R.I.—Stewart v. Robarge, 189 
A. 36, 57 R.L 250. 

Burning of customer 

Mass.—Pappas v. Desmarais, 38 N.E. 
2d 219, 310 Mass. 826. 

Mich.—Smith v. Artiste Permanent 
Wave Shoppe, 292 N.W. 361, 293 
Mich. 441. 

?a.—Benz v. Heckman, 200 A. 154, 
131 Pa.Super. 582, reversed on oth¬ 
er grounds 2 A.2d 857, 332 Pa. 187. 

LI.—Corey v. Smith, 45 A.2d 167, 71 
R.I. 167. 


TTse of wrong solution in giving “cold 
wave” 

Mass.—Cowhig v. Cafarelli, 63 X.E.2d 
347, 318 Mass. 632. 

86. U.S.—O’Brien Bros. v. City of 
New York, D.C.N.Y., 36 P.2d 102, 
affirmed, C.C.A., 36 F.2d 103. 

Cal.—Kennedy v. Minarets & W. Ry. 
Co., 266 P. 353, 90 Cal.App. 562. 

Pa.—Clark v. PennsyR^ania Power & 
Light Co., Com.PI., 14 Northumb. 
Leg.J. 29, affirmed 6 A.2d 892, 336 
Pa. 75. 

Fires caused by railroads see the C. 
J.S. title Railroads § 527, also 51 
G.J. p 1235 notes 53, 54 et seq. 

Liability for negligently communi¬ 
cating fire see supra § 72. 

Weight and sufficiency of evidence as 
to origin or cause of fire see infra 
§ 244. 

87. Mo.—Groebl v. Betz, App., 38 S. 
W.2d 289. 

Pa.—Metzger v. Weller, 173 A. 481, 
113 Pa.Super. 573. 

88. Cal.—^Kennedy v. Minareta & W. 
Ry. Co., 266 F. 353, 90 Cal.App. 563. 

89. Cal.—^Kennedy v. Minarets & W. 
Ry. Co., supra. 

9a U.S.—O'Brien Bros. v. City of 
New York, D.C.N.Y.. 36 F.2d 102, 
affirmed, C.C.A., 36 F.2d 103—^De¬ 
fense Supplies Corp. v. Lawrence 
Warehouse Co., D.C.Cal,, 67 F.Supp. 
16, affirmed, C.C.A., Lawrence 
Warehouse Co. v. IDefense Supplies 
Corp., 164 F.2d 773, set aside 168 
P.2d 199, vacated Defense Supplies 
Corp. V. Lawrence Warehouse Co., 
69 S.Ct. 762, 336 U.S. 631, 93 L.Ed. 


Ark.—^Arkansas Mining Co. v. Norris, 
8 S.W.2d 471, 177 Ark. 1193. 

Cal.—Jennings v. Weibel, 268 P. 901, 
204 Cal. 488—Lunsford v. Standard 
Oil Co. of Cal., 191 P.2d 82, 84 Cal. 
App.2d 459—Gute v. Halstead, 170 
P.2d 1016, 75 Cal.App.2d 369. 

Fla.—Weis-Fricker Mahogany Co. v. 
King, 190 So. 880, 139 Fla 539. 
La.—Newman v. Louisiana & A. Ry. 
Co., App., 19 So.2d 668—Rosebery 
V. L. O. Brayton & Co., App., 4 So. 
2d 777. 

Mass.—Home Sav. Bank v. Savran- 
sky, 30 N.E.2d 881, 307 Mass. 601, 
N.D.—George v. Odenthal, 225 N.W. 
323, 58 N.D. 209. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

Pa.—Clark v. Pennsylvania Power & 
Light Co., Com.PI., 14 Northumb. 
Leg.J. 29, affirmed 6 A.2d 892, 336 
Pa. 75. 

Utah.—Vadner v. Rozzelle, 45 P.2d 
561, 88 Utah 162, rehearing denied 
and modified on other grounds 54 
P.2d 1214, 88 Utah 172. 

Building set afire by painter using 
blowtorch 

N.Y.—Turner v. Reynolds, 66 N.Y.S, 
2d 339, 271 App.Div. 413. 

Ohio.—^Reliance Ins. Co. of Philadel¬ 
phia, Pa., v. Pohiking, 19 N.E.2d 
906, 60 Ohio App. 156. 

Building set afire by sparks from 

(1) Feed grinding machine in 
plaintiff’s barn.—Bradley County 
Farm Bureau v. Epperson, 73 S.W.2d 
1116, 18 Tenn.App. 131. 

(2) Smokestack. 

Ga.—^A.. C, Alexander Lumber Co. v. 
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been held insufficient^^ to establish defendant’s 
negligence, or sufficient to establish that defendant 
was not negligent.^2 fact that a fire originates 
on defendant’s premises is not evidence that it was 
caused by defendant’s negligence.^^ 

(2) Machinery and Other Instrumentalities 

The genera] rules regulating the weight and suffi¬ 
ciency of the evidence as to the defendant’s negligence 
are applicable in actions for damages for injuries sus¬ 
tained as a result of the negligent erection, maintenance, 
or operation of machinery or other instrumentalities. 

In actions for damages for injuries sustained as 


a result of the negligent erection, maintenance, or 
operation of machinery or other instrumentalities, 
the general rules regulating the weight and suffi¬ 
ciency of the evidence as to defendant’s negligence, 
as considered supra subdivision b (1) of this sec¬ 
tion, are applicable.^^ 

The sufficiency of the evidence of defendant’s 
negligence has been considered in connection with 
the erection, maintenance, and operation of various 
kinds of machinery or other instrumentalities,^5 as, 
for example, an aerial tramway,a boiler,9'^ c^rgo- 
loading gear,^^ conveyor,crane,i digging ma- 


LiIving:ston, 12 S.E.2d 89, 63 Ga. 
App. 733. 

Ky. —Taulbee v. Campbell, 44 S.W. 

2d 275, 241 Ky. 410. 

Tex.—New Gin Co. v. Dowell, Civ. 
App., 117 S.W.2d SIO. 

<3) Steam tractor.—Yeager v. 
Cooley, 165 S.E. 156, 45 Ga-App. 452. 
Conditioii of Irriildiiig- creatinfir lire 
hazard 

Evidence supported judgment 
awarding damages caused by fire 
originating in abandoned garage on 
adjacent property on ground that 
condition of garage building was 
such that it created fire hazard, “with 
reasonable probability that fire 
would spread to adjacent property 
and that building was known by 
owner to be frequented by children 
during daytime and by itinerants at 
night.—Prince v. Chehalis Savings & 
Loan Ass’n, 58 P.2d 290, 386 Wash. 
372, opinion adhered to 61 P.2d 1374, 
186 Wash. 372. 

ISTegligence in. repairing 

(1) Kerosene water heater.— 
Montgomery Ward & Co. v. Schar- 
renbeck, 204 S.W.2d 508, 146 Tex. 153. 

(2) Oil burner.—Sullivan v. Nai- 
man, 32 A.2d 589, 130 N.J.Law 431. 
MTegligence of jaJiitor in operating 

heating plant 

Ill.—Edmonds v. Heil, 77 N.E.2d 863, 
333 Ill.App. 497. 

Oil flowing down creek catching fire 

Tex.—East Texas Oil Refining Co. v. 
Mabee Consol. Corporation, Civ. 
App., 103 S.W.2d 795, appeal dis¬ 
missed 127 S.W.2d 445, 133 Tex. 
300. 

Permitting grass fire to escape from 
defendant’s land 

Cal.—Richter v. Larabee, 27 P.2d 
954, 136 CaLApp. 16. 

Ind.—^Wilson v. Killingworth, 169 N. 

B. 864. 91 Ind.App. 16. 

91. Injnry to child by fire in incin¬ 
erator 

Conn.—Botticelli v. Winters, 21 A.2d 
381, 128 Conn. 210. 

hT-Y.—Nugent v. Jangaldi Bldg. & 
Const. Co., 249 N.Y.S. 315, 139 Misc. 
821. 

Smoking in automobile 

In action for negligent burning of^ 


a garage by defendant’s intestate, ev¬ 
idence that intestate was alone and 
smoking in back seat of automobile 
where fire started was insufficient 
from which to infer that intestate 
had acted negligently.—Brownhill v. 
Kivlin, 67 N.E.2d 539, 317 Mass. 168. 
Sparks from hose used to blow rock 
wool into building 

Mich.—Pappas v. Parsons, 26 N.W. 
2d 510, 316 Mich. 523. 

92. Burning blueberry land 

Me.—Hill V- Lehtinen, 159 A. 730, 
131 Me. 129. 

93. Mass.—^Little v. Lynn & Marble¬ 
head Real Estate Co., 16 N.E.2d 
688, 301 Mass. 156. 

94. N.D.—^Nelson v. Scherling, 300 
N.W. 803, 71 N.D. 337. 

Sufficiency of evidence to establish 
liability under: 

Attractive nuisance doctrine see 
infra | 245. 

Playground rule see infra § 245. 
Preponderance of evidence necessary 
N.Y.—Cleary v, John M, Maris Co., 
19 N.Y.S.2d 38, 173 Misc. 954. 
Speculation 

Negligence cannot be based on 
speculation.—^Nelson v. Scherling, 
300 N.W. 803, 71 N.D. 337. 

95. Tex.—^Planters’ Cotton Oil Co. 
of El Paso V. Woods, Civ.App., 25 
S.W.2d 188, error refused. 

Injury to child by wire picked up on 
sidewalk 

Conn.—Scorpion v. American-Repub¬ 
lican, 37 A.2d 802, 131 Conn. 42. 
Injury by exploding bottle to one 
watching bottling machine 
La.—Vargas v. Blue Seal Bottling 
Works, 126 So. 707, 12 La.App. 652. 
Iiog-loading machinery 
Ela.—Putnam Lumber Co. v. Berry, 
2 So.2d 133, 146 Pla. 595. 

Moving belt 

Cal,—^Weddle v. Heath, 295 P. 832, 
211 Cal. 445. 

P l ainti ff struck by light fixture 
erected by defendant 

U.S.—Laxton v. Hatzel & Buehler, 
C.aAMich., 142 P.2d 913, . 
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Steam bath resulting in injury or 
death to patron 

U.S.—Bergold v. Commercial Nat. 
Underwriters, D.C.Kan., 64 P.Supp. 
86 . 

Wash.—Thomas Bros. v. Grays Har¬ 
bor Bldg, Co., 276 P. 896, 162 Wash 
19. 

Steel lunch wagon 
Mass.—Moran v. Plymouth Rubber 
Co. Mut. Ben. Ass'n, 30 N.E.2d 238, 
307 Mass. 444. 

TTnloading core bits from truck 

Cal.—Schuerman v. Pacific Freight 
Lines, 80 P.2d 140, 27 Cal.App.2d 
41. 

ITnloading pipe from gondola car 
Miss.—Collins v. McLain, 40 So.2d 
183. 

96. Cal.—^Bee v. Tungstar Corpora¬ 
tion, 151 P.2d 637, 65 Oal.App.2d 
729. 

97. Child on sidewalk killed by ex. 
plosion 

La.—Drago v. Dorsey, 126 So. 724, 18 
La. App. 115. 

98. U.S.—Sulovitz V. U. S., D.C.Pa., 
64 P.Supp, 637. 

99. Plaintiff injured by falling wood 
Ind.—Perrine-Armstrong Co. v. 

Boldt, 161 N.E. 667, 94 Ind.App. 
569. 

1. U.S.—Union Pac. R. Co. v. Blank, 
C.C,A.Neb., 167 F.2d 291. 

Mass.—^Engel v. Boston Ice Co., 4 N. 

E.2d 455, 295 Mass. 428, 

N.Y.—Bailey v. Wagner, Whirler & 
Derrick Corporation, 42 N.Y.S.2d 
829, 266 App.Div. 876. 

Iioading bricks in decedent's truck 
U.S.—Hook V. National Brick Co., C. 

C.A.Ind., 150 F.2d 184. 

Prior use in lifting material beyond 
its capacity 

Fact that defendant’s crane had at 
some time been used in lifting ma¬ 
terial heavier than its capacity was 
not proof that cable or hooks were in 
defective condition at time of acci¬ 
dent.—Hook V, National Brids Co., 
supra. 



6d C» <J»iS* 


NEGLIGENCE 


§ 243 


chine, 2 excavating machine,^ hoist,^ hot water heat¬ 
er,^ milling machinery,® oil burner,^ pile driver,^ 
road grading machine,scaffold,shackle,thresh¬ 
ing machine,and winch.^3 

Injuries from defects in articles manufactured or 
furnished. In an action against a manufacturer, 
vendor, or supplier of an article manufactured or 
furnished for personal injuries sustained as a re¬ 
sult of defects in the article plaintiff must prove 
defendant’s negligence by a preponderance of the 
evidcnce.^^ Negligence may be proved by circum¬ 
stantial, as well as by direct, evidence,but negli¬ 


gence may not rest on conjecture, surmise, or spec¬ 
ulation.^® 

The sufficiency of the evidence of defendant’s 
negligence in manufacturing or supplying a defec¬ 
tive or dangerous article has been determined in 
various cases,as, for example, with respect to de¬ 
fects or dangers in an ammonia compressor mani¬ 
fold,a bed,l^ bottle,-® chair,coffee urn,^^ 
comb, drinking glass,2^ furnace,25 glass jug,2® 
kerosene heater,27 ladder,28 retreaded tire,2® sew¬ 
ing machine,30 skid plank,3’i and, likewise, in other 


2. ViTjration causing injury to house 
Ill.—Machac v. East St. Louis & In- 
terurban Water Co., 30 N.E.Sd 513, 
307 Ill.App. 540. 

a Iioaded bucket injuring plaintiff 
on truck 

K.y.—Walsh V. Anderson, 6 N.T.S.2d 
922, 255 App.Div,. 786, reversed on 
other grround 20 N.E.2d 1021, 280 
N.T. 66C, reargument denied 21 N. 
R2d 698, 280 N.Y. 813. 

4. La.—Bon villain v. Realty Opera¬ 
tors, App., 26 So.2d 25. 

6, Explosion damaging adjoining 
premises 

N.J.—Latronica v. Damergy, 16 A. 

2d 763, 125 N.J.Law 323. 

Pailure to make proper repairs 

A showing that expert, who was 
sent out by store to connect, adjust, 
and regulate a kerosene water heat¬ 
er, performed only a minor part of 
his employment while neglecting the 
major things, which resulted in de¬ 
struction of customer’s house, estab¬ 
lished expert’s guilt of negligent 
omission and liability on part of 
store and expert.—Montgomery Ward 
& Co, V. Scharrenbeck, Civ.App., 199 

5. W.2d 830, affirmed 204 S.W.2d 508, 
146 Tex. 153. 

6. Pa.—McCreery v, Westmoreland 
Farm Bureau Co-op. Ass’n, 55 A. 
2d 399, 357 Pa. 567. 

7. Ill.—Lerman v. Unique Cleaners, 
86 N.E.2d 863, 337 Ill.App. 287. 

Pailure to keep in repair 

In action for injuries received by 
plaintiff in explosion of oil burner, 
allegedly caused by negligence Of 
•defendants in failing to keep burner 
in repair, alleged negligence of de¬ 
fendants could not be based on mere 
■speculation.—^Nelson v. Scherling, 
300 N.W. 803, 71 N.D. 337. 

8. Cal.—Wooll V. J. S. Shea Co., 5 
P.2d 421, 214 Cal. 302. 

■9. Zieaving machiu© in dangerous 
condition near home of child 

'Tenn.—Rea Const. Co. v. Lane, 152 
S.W.2d 1033, 26 Tenn.App. 125. 

.10. N.T.—^De Lee v. T. J. Pardy 
Const Co., 162 N.E. 599, 249 N.Y. 

108. 


11. Injury to longshoreman while 
loading vessel 

U.S.—Sieracki v. Seas Shipping Co., 
C.C.A.Pa., 149 F.2d 98. affirmed 66 
S.Ct. 872, 328 U.S. 85, 90 L.Ed. 
1099, rehearing denied 66 S.Ct. 
1116. 

12. Tex.—^Wilkinson v. Gordon, Civ. 
App., 123 S.W.2d 061, error dis¬ 
missed. 

13. N.Y.—Hamilton v. Munson S. S. 
Line, 293 N.Y.S. 190, 250 App.Div. 
723, 

14. Tenn.—^Winfree v. Coca-Cola 
Bottling Works, 103 S.W.2d 33, 20 
Tenn.App. 615. 

Liability of manufacturer, vendor, or 
supplier see supra §§ 98-100. 

15. Ill.—^Kreger v. George W. Die- 
ner Mfg. Co., 53 N.E.2d 26. 321 Ill. 
App. 302. 

16. Mass-—Ruffin v. Coca Cola Bot¬ 
tling Co., 42 N.E.2d 259, 311 Mass. 
514. 

Pa.—^Ebbert v. Philadelphia Electric 
Co., 198 A. 323, 330 Pa. 257. 

Vt.—Joly V. Jones, 55 A.2d 181, 115 
Vt 174. 

17. Pa.—Saganovrich v. Hachikian, 
35 A.2d 343, 348 Pa. 313—Sun Oil 
Co. V. Autocar Co., Com.Pl., 58 
Montg-Co, 169. 

Dress catching hre 
N.Y.—Dayton v. Harlene Frocks, 86 
N,T,S.2d 614, 274 App.Div, 1015. 
Eailur© to place liner in well of au¬ 
tomobile wheel 

La.—Wilson, Zurich General Acci¬ 
dent & Liability Ins. Co., Interven¬ 
ers, V. National Casualty Co., App., 
191 So. 674. 

Pipe elbow 

U.S.—Lee v. Walworth Co., D.C.N. 
Y., 1 F,R.D, 569. 

18. Mo.—Tayer v, York Ice Ma¬ 
chinery Corporation, 119 S.W.2d 
240, 342 Mo. 912, 117 A.L.R. 1414. 

19. Spring of sofa bed striking 
plaintiffs ©ye 

Ga.—Simmons Co. v. Hardin, 43 S.E. 
2d 553, 75 Ga.App. 420. 

20. G-lass in bottle of soft drink 
Tenn. — Coca Cola Bottling Works v. 

Selvidge, 4 Tenn.App. 568. 
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Bank bottle injuring hand or finger 

Cal.—Honea v. City Dairy, 140 P.2d 
369, 22 Cal.2d 614. 

N.Y.—Cullem v. M. H. Renken Dairy 
Co., 285 N.Y.S. 707, 247 App.Div. 
742. 

21. Injury to customer in beauty 
parlor 

Cal.—She ward v. Virtue, 126 P.2d 
245, 20 Cal.2d 410. 

22. U.S.—Reed & Barton Corpora¬ 
tion V. Maas, C.C.A.Mass., 73 F.2d 
359. 

23. Pyroxoloid combs taking fire 

Mass.—Farley v, Edward E. Tower 

& Co., 171 N.E. 639, 271 Mass. 230, 
86 A.L.R. 941. 

24. N.Y.—Goelet v. F. W. Wool- 
worth Co.. 294 N.Y.S. 542, 162 Misc. 
735. 

25. W.Va.—Carper v. Montgomery 
Ward & Co., 9 S.E.2d 133, 122 W. 
Va. 318. 

26. Containing sulphuric acid 

Ill.—Mabee v. Sutliff & Case Co., 82 
N.E.2d 63, 335 Ill.App. 353. 

27. U.S.—Thonnesen v. Montgom¬ 
ery Ward & Co., D.C.N.Y., 33 F. 
Supp. 81, 

28. Ky.—Reeves v. Thompson, 220 
S.W.2d 91, 310 Ky. 236. 

Jtlich.—Finch v. W. R. Roach Co., 1 
N.W.2d 46, 299 Mich. 703—Finch v, 
W. R. Roach Co., 295 N.W. 324, 295 
Mich. 589. 

N.Y.—^Whiting v. Chesebro-Whitman 
Co., 36 N.Y.S.2d 4, 264 App.Div. 
935—Sdoia v. Cawley, 32 N.Y.S.2d 
404, 263 App.Div. 928, affirmed 60 
N.E.2d 240, 290 N.Y. 847. 

Injury to employe© of contractor 

Cal.—Papineau v. Distributors Pack¬ 
ing Co., 52 P.2d 571, 10 Cal.App.2d 
558. 

29. Cal.—Nebelung v. Norman, 96 
P.2d 327, 14 Cal.2d 647. 

30- Injury from defective Insulation 
on cord 

Ohio.—^White Sewing Mach. Co. v. 
Feisel, 162 N.E. 633, 28 Ohio App- 
152. 

31. N.Y.—MacKibbin v. Wilson & 
English Const. Co., 33 N.T.S.2d 974, 
263 App.Div. 1014, appeal denied 35 
N.T.S.2d 166, 264 App.Div. 730. 
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cases with respect to tobacco, toilet prepara¬ 
tion,washing machine,^'* w'ire rope,^^ or X-ray 

inachine.36 

In addition, the sufficiency of the evidence of de¬ 
fendants negligence has been determined in vari¬ 
ous cases where plaintifif has sustained injury as a 
result of the bursting or explosion of an article^^ 
as, for example, a boiler,drum of acid^S or caus¬ 
tic soda,^<^ gas stove,tin can,^- or a bottle of bev¬ 
erage, such as beer^** or a carbonated beverage.^^ 
When it is made to appear that other bottles filled 
by the same bottler, under similar circumstances, 


65 C.J.S. 

about the same time, have exploded, a permissible 
inference is authorized that the bottler has not ex¬ 
ercised that degree of care required of him under 
the circumstances.'^® 

(3) Buildings, Stores, and Elevators 

The general rules governing the weight and sufficiency 
of the evidence as to the defendant's negligence apply 
where the plaintiff's Injuries are received In or about 
buildings, stores, and elevators. 

In actions for damages for injuries suffered by 
persons in or about buildings, the general rules reg¬ 
ulating the weight and sufficiency of the evidence 
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32. diewing’ tohacco 

(1) Poisonous worm embedded in 
tobacco.—Liggrett & Myers Tobacco 
Co. V. Rankin, 54 S.‘VV.2d 612, 246 Ky. 
65. 

(2) Tack In tobacco causing- injury 
to tooth.—Delk v. Liggett & Myers 
Tobacco Co., 186 S.E. 383, 180 S.C. 
436. 

Cigarette flaring up and ‘burning 
smoker's face 

U.S.—^De Lape v. Liggett & Myers 
Tobacco Co., D.C.Cal,, 25 F.Supp. 
1006, modified on other grounds, 
C.C.A., Liggett & Myers Tobacco | 
Co. V. De Lape, 109 F.2d 598. 

33. U.S.—Elizabeth Arden, Inc., v. 
Brown, C.C.A.Pa., 107 F.2d 938. 

Perfume 

Where manufacturer of perfume 
had full control of the manufacture 
thereof and the filling of perfume 
bottles, although it asserted that it 
did not know the contents, and exam¬ 
ination of contents of bottle by mid¬ 
dlemen or retailers was not prac¬ 
ticable, and there was evidence that, 
when bought by plaintiff, perfume 
was still in same condition as when 
bottled by manufacturer and that 
contents of bottle were harmful, ev¬ 
idence warranted a finding that man¬ 
ufacturer was negligent.—Carter v. 
Tardley & Co., 64 2^.E.2d 693, 319 
Mass. 92, 164 A.L.R. 559. 

34. Plaintiff's hand caught in 
wringer 

Ala.—Altorfer Bros. Co. v. Green, 183 
So. 415, 236 Ala. 427. 

Pa.—^Ebbert v. Philadelphia Electric 
Co., 198 A. 323, 330 Pa. 257. 

35. Pall of scaffold due to ‘breaking 
of rope 

U.S.—Mannsz v. Macwhyte Co., C.C. 
A.Pa, 155 P.2d 445. 

36. N.Y.—O'Connell v. Westing- 
house X-Ray Co., 24 N.T.S.2d 268, 
26l App.Div. 8, reversed on other 
grounds 41 X.E.2d 177, 288 N.T. 
486. 

37. Szplosion of fire extinguisher 
injTuriug fireman 

Ill.—Kreger v. George W. Diener 
Mfg. Co., 53 N.E.2d 26, 321 UhApp. 
302. I 


38. Ala.—Crane Co. v. Davies, 8 So. 
2d 196, 242 Ala. 570. 

Boiler tube 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

39. Blowing out of plug 

Mo.—White v. General Chemical Co., 
App., 136 S.W.2d 345. 

40. Pa.—Saganowich v. Hachikian, 
35 A.2d 343, 348 Pa. 313. 

41. Mass.—^McCabe v. Boston Con¬ 
sol. Gas Co., 50 N-E.2d 640, 314 
Mass. 493. 

42. B:eating can of spaghetti in wa¬ 
ter 

Manufacturer of tin cans was not 
liable, on ground that it was negli¬ 
gent, for injuries sustained by one 
who was injured when can exploded 
after she heated it unopened in wa¬ 
ter to cook spaghetti therein, where 
her experts testified that can was 
subjected to unusual pressure of at 
least forty pounds to the square 
inch as result of improper filling by 
company which manufactured the 
spaghetti,—Healey v. Trodd, 11 A. 
2d 88, 124 N.J.Law 64. 

43. N’.T,—Zieba v. Pepsi-Cola Co., 
28 N.Y.S.2d 822, 262 App.Div. 822, 
affirmed, 67 N.E.2d 517, 295 X.Y. 
878, 

Tex.—Benkendorfer v. Garrett, Civ. 
App.. 143 S.W.2d 1020, error dis¬ 
missed, judgment correct. 

44. Okl.—Soter v. Griesedieck West¬ 
ern Brewery Co,, 193 P.2d 575, 200 
Okl, 302. 

trso of old bottles 
Where plaintiff predicated defend¬ 
ant's liability for plaintiff's injury 
on defendant’s negligence in using 
old bottles for beer with result that 
bottle exploded, although plaintiff 
did not prove with exactitude that 
bottle in question was old, jury was 
authorized to find in support of ver¬ 
dict for plaintiff and that such bottle 
■was old in light of evidence that de¬ 
fendant kept new bottles in reserve, 
that practically all bottles in use at 
time were old, and that manufacturer 
guaranteed new bottles to withstand 
from one hundred seventy-five to two 
hundred pounds pressure which 
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would have easily withstood pressure 
developed by beer.—Saglimbeni v. 
West End Brewing Co., 80 H.Y.S.2d 
635, 274 App.Div. 201. 

45. Cal,—Pfefferkorn v. Kanner, 69 
P.2d 447, 21 Cal.App.2d 589. 

La.—Auzene v. Gulf Public Service 
Co., App.. 188 So. 512, 

Pa.—Sweeney v. Blue Anchor Bever¬ 
age Co., 189 A. 331, 325 Pa. 216. 
Coca-Cola 

Cal.—^Hoffing v. Coca-Cola Bottling 
Co., 197 P.2d 5'6. 87 Cal.App.2d 371. 
Ga.—Macon Coca-Cola Bottling Co. 
V. Crane, 190 S.E. 879. 65 Ga.App. 
573. 

Ky.—Loebig's Guardian v. Coca-Cola 
Bottling Co., 81 S.W.2d 910, 259 
Ky. 124. 

La.—^Auzene v. Gulf Public Service 
Co., 188 So. 512. 

Mass.—Ruffin v. Coca Cola Bottling 
Co., 42 N.E.2d 259, 311 Mass. 514. 
Tenn.—Winfree v. Coca-Cola Bot¬ 
tling Works, 103 S.W.2d 33, 20 
Tenn.App. 615. 

Ginger ale 

N.J.—MacPherson v. Canada Dry 
Ginger Ale, 29 A.2d 868, 129 N.J. 
Law 365, 

Boot beer 

Cal.—Gerber v. Faber, 129 P.2d 485, 
54 Cal.App.2d 674. 

Evidence that no one tonched bot¬ 
tle containing carbonated beverage 
from time it left hands of bottling 
company until it exploded causing 
injury to plaintiff justified judgment 
against company for injuries, not¬ 
withstanding showing that company 
purchased bottles from a reputable 
manufacturer, and that gas gauge 
used in bottling process prevented 
any excessive gas pressure in bot* 
ties.—Ortego v. Nehi Bottling Works, 

6 So.2d 677, 199 La. 699. 

Plaintiff's evidence must ‘be care¬ 
fully scrutinized, since a bottler is 
ordinarily unable to produce any evi¬ 
dence touching on the actual occur¬ 
rence.—Piacun v. Louisiana Coca- 
Cola Bottling Co., La.App., 3:3 So.2d 
421. 

46. N.C.—Davis v. Coca-Cola Bot¬ 
tling Co. of Asheville, 44 S.E.2di 
337, 228 N.C. 32, 
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as to defendant’s negligence, considered supra sub¬ 
division b (1) of this section, are applicable.^^ In 
various cases the sufficiency of the evidence of de¬ 
fendant’s negligence has been adjudicated,^^ as 


where, for example, plaintiff ha^ suffered injury in 
or about a building under construction^® or being 
repaired or improved,^® or about a building or struc- 


47. Neb.—Bowerman v. Greenberg:, 
7 N.W.2d 711, 142 Neb. 721. 

Sufficiency of evidence to establish 
liability under: 

Attractive nuisance doctrine see 
infra § 245. 

Playground rule see infra § 245. 
Tact that Tbnilding: Is defective is 
In itself proof of house owner’s neg¬ 
ligence, where licensee or passerby 
is injured, whether defect is ap¬ 
parent or not noticeable except on 
careful inspection.—Hanover v. 
Brady, La.App., 148 So. 267. 

48. U.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
F.2d 845. 

Cal.—Canvin v. General Brewing Cor¬ 
poration, 66 P.2d 691, 20 Cal.App. 
2d 49. 

Mass.—Rego v. Sagamore Mfg. Co., 
25 N.E.2d 729, 305 Mass. 346. 
Minn.—Cleland v. Anchor Laundry 
Co., 252 N.W. 453, 190 Minn. 593. 
N.Y.—Carbone v. Mackchil Realty 
Corp., 59 N.T.S.2d 529, 270 App. 
Div. 778, reversed on other grounds 
71 N.E.2d 447, 296 N.Y. 154—Slavin 
•V. L. Michel Plumbing & Heating 
Corp., 55 N.Y,S.2d 884, 269 App. 
Div. 859—^La Rocco v. Zeltmann, 
51 N.Y.S.2d 477, 268 App.Div. 992— 
Claffee v. Haeussler, 32 N.T.S.2d 
187, 263 App.Div. 885, reargument 
.denied 35 N.Y.S.2d 165, 264 App. 
Div. 729—Stallone v. Central Sav. 
Bank in the City of New York, 27 
N.Y.S.2d 905, 262 App.Div. 733, af¬ 
firmed 41 N.E.2d 98, 2S7 N.Y. 824— 
Antenen v. New York Telephone 
■Co., 279 N.Y.S. 769, 244 App.Div. 
866, reversed on other grounds 2 
N.E.2d -693, 271 N.Y. 558—Hersch- j 
kowitz V. Arsenal Building Cor¬ 
poration, 46 N.Y.S.2d 155, 180 Misc. 
■931—Doty V. Chase Nat. Bank of 
■City of New York, 15 N.Y.S.2d 938 
—Birss V. Consolidated Amuse¬ 
ment Enterprises, 9 N.Y.S.2d 927. 
Pa^—Boles v. Federal Electric Co., 
89 Pa.Super. 160—Evans v. Youn- 
kin, 31 Pa.DiSt. & Co. 535. 

Va.—Turner v. Carneal, 159 S.E. 72, 
156 Va. 889. 

Pall of painter using window sash 
for support 

Mo.—Streicher v. Mercantile Trust 
Co., 31 S.W.2d 1065. 
defective boards in porch 
Ky.—Louisville & N, R. Co. v. 
Browning, 160 S.W.2d 612, 290 Ky. 
334. 

Defective raiHrg on porch 
Ind.—Rush v. Hunziker, 24 N.E,2d 
931, 216 Ind. 529. 

Door saddle 

N.Y.—^Nedwell v. Green, 42 N.y.'S.2d 
275, 266 App.Div. 861. 


Injury to child falling througrh sky¬ 
light 

Pa,—Williams v. Overly Mfg, Co., 34 
A.2d 52, 153 Fa.Super. 347. 

Injury to prospective buyer of house 
by protruding nail 
Mass.—Shavelson v. Marcus, 173 N. 

E. 596, 273 Mass. 237. 

Injury to window cleaner 

U.S.—Burris v. American Chicle Co., 
C.C.A.N.Y., 120 F.2d 218. 

N.Y.—Lowenhar v. Commercial Out¬ 
fitting Co.. 34 N.E.2d 376, 285 N.Y. 
671—^Witkowicz v. Amalgamated 
Properties, 34 N.Y.S.2d 605, 264 
App.Div. 156. 

Injury to property hy water leakage 

U.S.—Trouser Corp. of America w 
Goodman Theise, C.C.A.Pa., 153 

F. 2d 284. 

Stairways or steps 

(1) In general. 

Cal.—Morton v. Manhattan Lunch 
Co., 106 P.2d 212, 41 Cal.App.2d 
70. 

Conn.—^Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101. 

Ill.—Rasmussen v. National Tea Co., 
26 N.E.2d 523, 304 Ill.App. 353. 
Mass.—Topjian v. Boston Casing Co., 
192 N.E. 507, 288 Mass. 167. 

N.Y.—Donahue v. Prinzivalli, 71 N.Y. 
S.2d 644, 272 App.Div. 957—Kris- 
cher V. Decker, 41 N.Y.S.2d 132, 266 
App.Div. 748—O’Sullivan v. Mol- 
ler, 19 N.T.S.2d 131, 259 App.Div. 
830—Santiago v. Alfhar Realty Co., 
235 N.Y.S. 423, 226 App.Div. 858— 
Baractaris v. Hofmann, 292 N.Y.S. 
367, 162 Misc. 7—Ciaccio v. Gordon, 
29 N.Y.S.2d 230. 

R.I.—Bradley v. Brayton, 199 A. 741, 
61 R.L 44. 

Tex.—Merchants Bldg, Corporation v. 
Adler, Civ.App., 110 S.W.2d 97S, 
error dismissed. 

(2) Absence of, or defective, hand¬ 
rail. 

N.Y.—Waterman v. Frost, 295 N.Y.S. 

914, 251 App.Div. 744. 

Wash.—Jellum v. Normanna Lodge 
No. 3, Sons of Norway, 199 P.2d 
108. 

Tripping over bicycle in hallway 
N.Y.—Goldsmith v. Dickes, 295 N.Y. 
S. 180, 251 App.Div. 721. 

Vice in original construction 

Evidence showed that injuries to 
one on property with permission of 
owner, falling through floor of porch, 
resulted from vice in original con¬ 
struction within statute making own¬ 
er liable although not negligent.— 
Hanover v. Brady, La.App., 148 So. 
267. 

Window pane falling on pedestrian 
Tex,—^Beaumont Iron Works Co. v. 
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Martin, Civ.App., 190 S.W.2d 491, 
refused for want of merit. 

49. Conn.—Mann v. Leake & Nelson 
Co., 43 A.2d 461, 132 Conn. 251. 

Fxima facie case 

Proof that plaintiff, while working 
on sixth floor, was struck and in¬ 
jured by object falling from above, 
that, on floors above, only employees 
of defendant subcontractor were en¬ 
gaged, and that such floors were open 
and unprotected in violation of la¬ 
bor law and city’s building code, es¬ 
tablished prima facie case of negli¬ 
gence against subcontractor.—Cam- 
initi V. Matthews Const. Co., 272 N. 
Y.S, 245, 241 App.Div. 879. 

Failure to fumish safe place to work 
Wis.—Vogelsburg v. Mason & Han¬ 
ger Co., 26 N.W.2d 678, 250 Wis. 
242. 

Injury to employee installing eleva¬ 
tor 

Va^Diike V. Luck, 143 S.E. 392, 150 
Va. 406. 

Injury to pedestrian by falling object 
N.Y.—Smith v. 167th Street & Wal¬ 
ton Ave. Corporation, 35 N.T.S.2d 
965, 264 App.Div. 570. 

Injury to person seeking employment 
Mass.—Hart v. M. S. Kelliher Co.* 31 
N.E.2d 519, 308 Mass. 213. 

Frospective tenant falling on stair, 
way 

Cal.—Mendelsohn v. Van Herick, 24 
P.2d 878, 133 Cal.App. 612. 

50. Minn.—Solosky v. J. A. John¬ 
son Co., 27 N.W. 282, 223 Minn. 
390. 

Ohio.—Gordon v. Weber, 162 N.E. 

726, 28 Ohio App. 367. 

Wis.—Kearney v. Massman Const. 

Co., 18 N.W.2d 481, 247 Wis. 56. 

I Frima facie case 

In action by employee of sub¬ 
contractor against owner of church 
building and general contractor en¬ 
gaged by owner to repair ornamental 
cornices in building for injuries sus¬ 
tained when, during progress of 
work, an ornamental plaster cornice 
fell on him, evidence made out prima 
facie case against general contractor 
but did not establish a prima facie 
case against owner.—De Lay v. Ro¬ 
man Catholic Church of St. Paul, 84 
N.Y.S.2d 383, 274 App.Div. 10-92. 
Board from interior scaffold sljriklng' 
office employee 

U.S.—Blair v. Durham, C.C.A.Teim.,. 
134 P.2d 729, rehearing denied 139 
F.2d 260. 

Falling on nail pro trading: from 
of molding on ground 
N.H.—Bouley v. Tilo Roofing Cos- lO* 
A.2d 219, 90 N.H. 40X 
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ture being torn down or dismantled,or in or 
about an apartment building, tenement house, or 

multiple dwelling, 52 automobile showroom,53 bank, 54 


banquet or dance hall,55 bar,55 barn,57 brewery,58 
ice plant,5^ meat packing plant,50 office,5i office 
building,52 pool room,53 public library,54 and a the- 


Fainter falling* from scaffold erected 
l3y contractor 

Mass.—Barrett v. Building- Patent 
Scaffolding Co., 40 N.E.2d 6, 311 
Mass. 41. 

51. Falling into cellar 

Ky*.—Meredith v. Fehr, 90 S.W.2d 
1021, 262 Ky. 648. 

—Kaufman v. John Abramson & 
Co., 288 N.Y.S. 305, 248 App.Div. 
•628. 

Teaiingf down wall remainijig after 
fire 

Ky.—^A- H. Bowman & Co. v. Wil¬ 
liams, 21 S-W.2d 790, 231 Ky. 433. 

52. K.T.—Donohue v. Erie County 
Sav. Bank, 15 K.Y.S.2d 689, 258 
App.Div. 1, reversed on other 
grounds 32 >J'.E.2d 777, 285 N.Y. 
24, reargument denied 34 N.E.2d 
904. 285 X.Y. 744. 

Fxima facie case 

(1) Evidence that defendant com¬ 
pleted installation of new hot wa¬ 
ter heating system in building and 
turned water into system day before 
plaster fell injuring tenant, and that 
faUing" of plaster was caused by 
water escaping from pipes and radia¬ 
tors because of defective construc¬ 
tion or careless turning on of the 
water, created a prima facie case 
In tenant's favor agrainst defendant 
regardless of whether he was agent 
of the owner or an independent con- 
tractorw—Bailey v. Zlotnick, 133 F. 
2d 35, 77 U.S.App.D.C. 84. 

(2) Evidence that prospective ten- j 

ant was injured while inspecting ' 
landlord’s premises when he stepped 
into hole in floor caused by removal 
of heat register which owner could 
have known was removed was suf¬ 
ficient to establish prima facie case 
that landlord failed to exercise ordi¬ 
nary care to have premises in rea¬ 
sonably safe condition for inspection. 
—Eggen V. Hickman, 119 S.'W.2d 

633, 274 Ky. 550. 

Injury to tenant by contractor In¬ 
stalling new cornice 
Conn.—Cackowski v. Jack A. Hal- 
prin, Inc., 53 A.2d 649, 133 Conn. 
631. 

Injury in cellar to employee deliver¬ 
ing coal 

N.Y.—^Adams v. Misena Realty Co., 
267 H.Y.S. 869, 239 App.Div. 633. 
Defective saddle at door 
N.Y.—Masliach v. Schriefer, 34 N.Y. 

S.2d 908. 264 App.Div. 786. 

Sign on roof causing collapse of wall 
injorlng tenant 

Fa.—^Paulscak v. Hoebler, 198 A. 

646, 330 Pa. 184. 

Stairways or steps 
(1) In general. 

Cal.—Gold V. Arizona Realty & Mort¬ 


gage Co. of Arizona, 55 P.2d 1254, 
12 CaI.App.2d 676. 

X.Y.—Shields v. D. D, L. Realty Co., 
15 X.Y.S.2d 529, 258 App.Div. 34. 
(2) Injury to prospective pur¬ 
chaser.—Putkowski V. Jarmoli, 157 A. 
; 107, 9 X.J.Misc. 1189. 
i Window screen falling on Invitee 
Md.—Ambassador Apartment Cor¬ 
poration V. McCauley, 34 A-2d 333, 
1S2 Md. 275. 

Workman falling from building 
U.S.—New York Life Ins. Co. v. 
Seighman, C.C.A.Ohio, 140 P.2d 930. 

53. Invitee slipping on floor 

W.Va.—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 

54. Slipping on floor 

La.—Relf v. .(Etna Casualty & Surety 
I Co., App., 1 So.2d 345. 

Mo.—Van Brock v. First Nat. Bank 
in St. Louis, 161 S.W.2d 258, 349 
Mo. 425—Stoll V. First Xat. Bank, 
134 S.W.2d 97, 345 Mo. 582. 
Slipping on steps or stairs 
Mo.—^Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 437. 

Tex.—^Houston Nat. Bank v. Adair, 
207 S.W.2d 374, 146 Tex. 387. 

Va.—State-Planters Bank & Trust 
Co. V. Gans, 200 S.E. 591, 172 Va. 
76. 

Snow on outside steps 
N.Y.—Bordonaro v. Bank of Blasdell, 
18 N.Y.S.2d 422, 259 App.Div. ,32, 
reversed on other grounds 33 N.E. 
2d 541, 285 N.Y. 606. 

55- Wash.—^Kalinowski v. Young 
Women’s Christian Ass'n, 135 P. 
2d 852, 17 Wash.2d 380. 

Injury by boys running in lobby 
Mass,—^Fortier v. Hibernian Bldg. 
Ass'n of Boston Highlands, 53 N. 
E.2d 110, 315 Mass. 446. 

56. CksuJiter flap across opening in 
bar 

Cal.—Sandvold v. Perrot, 168 P.2d 
995, 74 Cal.App.2d 344. 

Customer slipp ing- on floor 
3?Tln.—Clyde Bar, Inc., v. McClamma, 
10 So.2d 916, 152 Fla. 118. 

57. Collapse of platform attached 
to bam 

Mass.—Lamattina v. Blue Hog 
Breeding Co., 11 N.E.2d 466, 298 
Mass. 446. 

58. Customer slipping on floor of 
employee’s washroom 

N.Y.—Garthe v. Ruppert, 190 N.E. 
643, 264 N.Y. 290, reargument de¬ 
nied 193 N.E. 291, 265 N.Y. 502. 

58. Slipping on ice on floor of ice 
storage room 

Wis-—Sweit2;er v. Fox, 275 N.W, 646, 
226 Wis. 26. 
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ea Injury to meat inspector 
U.S.—Cudahy Packing Co. v. Mc¬ 
Bride, C.C.A.Neb., 92 F.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 US 
639, 82 L.Ed. 1099. 

61. Pa.—Stach v. Pennsylvania 

Power & Light Co., Com.pi., 38 
Luz.Leg.Reg. 427. 

Haitid cut by glass from door 
N.J.—Pepp V. William Patrick, Inc., 
13 A.2d 497, 125 N.J.Law 8. 
Invitee slipping on floor 
Cal.—^Nicola v. Pacific Gas Sc Elec¬ 
tric Co., 123 P,2d 529, 50 Cal.App. 
2d 612. 

Mass.—^Ventromile v. Malden Elec¬ 
tric Co., 57 N.E.2d 209, 317 Mass. 
132—^Zanes v. Malden & Melrose 
Gas Light Co., 11 N.E.2d 498, 298 
Mass. 569. 

Minn.—Taylor v. Northern States 
Power Co., 264 N.W. 139, 196 Minn 
22 . 

Tex.—Callison v. Red, Civ.App., 149 
S.W.2d 153. 

62. Proof raising mere conjecture, 

suspicion, or speculation is insuf¬ 
ficient to show negligence of owners 
and operators of an office building.— 
Blumberg v. M. & T., Inc., Cal.App., 
202 P.2d 311. 

Mat at entrance 

Tex.—^Lane v. Massachusetts Mut 
Ins. Co., Civ.App., 202 S.W.2d 311. 

Fall by in*vlte© on slippery side¬ 
walk at entrance 

Cal.—Massing v. Babcock, 149 P.2d 
293, 64 Cal.App.2d 752. 

Slipping on floor 

Ga.—Macon Academy Music Co. v. 
Carter, 50 S.E.2d 626, 78 Ga.App. 
37. 

Idaho.—Herrick v. Breier, 82 P.2d 
90, 69 Idaho 171. 

Invitee falling throngli floor 
Ga.—^Atlanta Life Ins. Co. v. Rog¬ 
ers, 196 S.E. 23'9, 57 Ga.App. 786. 

Stairways 

Mo.—^Winters v. Hassenbusch, App., 
89 S.W.2d 546. 

N.J.—^Predmore v. Dickerson, 165 A. 

867, 11 N.J.Misc, 342. 

N.Y.—^Brown v. Mutual Life Ins. Co. 
of N. Y., 76 N.Y.S.2d 54, 273 App. 
Div. 817, affirmed 82 N.E.2d 580, 
298 N.Y. 675. 

63. Slipping on floor 

W.Va.—O'Flaherty v. Tarrou, 43 S.E. 
2d 392. 

^ Stepping on loose pipe lying on. 
outside stairway 

N.Y.—La Marca v. Brooklyn Public 
Library, 10 N.Y.S.2d 129, 266 APP- 
Div. 964. .. 
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ater or show.®® 

Where a building falls of its own weight without 
any external violence, the fact that it has stood for 
a number of years without falling is very slight evi¬ 
dence that it was properly constructed and of suit¬ 
able material,®® Testimony to establish negligence 
that a step or floor is smooth, shiny, worn, and slip¬ 
pery has little probative value.®^ 

Stores. In actions for damages for personal in- 


j juries suffered by customers or other persons in or 
; about a store, the general rules governing the 
weight and sufficiency of the evidence as to de¬ 
fendant’s negligence, considered supra subdivision 
b (1) of this section, apply.®® In various cases the 
weight and sufficiency of the evidence of defend¬ 
ant’s negligence have been determined,®^ as, for ex¬ 
ample, where the injury resulted from the condi- 
1 tion of the entrance or exit to the store,where 


6S. Injury to performer 

(1) In g-eneral.—Gas tine v. Ewing, 
160 P.2d 266, 65 CaLApp.2d 131. 

(2) Falling into music pit.—Car¬ 
roll V. Seaman, 148 A. 2, 8 N.J.Misc. 
19. 

(3) Falling Into pool of water on 
stage.—Martell v. Harlou, Inc., 37 
N.Y.S.2d 754, 265 App.Div. 844, af¬ 
firmed 49 N.E.2d 034. 290 N.T. 705. 
Weigrht and sufficiency of evidence in 

actions by persons attending thea¬ 
tres and shows see the C.J.S. title 
Theatres and Shows § 52, also 62 
C.J. p 882 note 29 et sea. 

68. S.D.—Waterhouse v. Joseph 
Schlitz Brewing Co., 81 N.W. 725, 
12 S.D. 397, 48 L.R.A. 157. 

67. Mass.—Grace v. Boston Elevated 
Ry., 76 N.E.2d 664, 322 Mass. 224. 

68. Brepouderauce of evidengee 
Neb,—Bowerman v. Greenberg, 7 N. 

W.2d 711, 142 Neb. 721. 

Wash.—Kennett v. Federici, 93 P.2d 
333, 200 Wash. 156. 

Knowledge of defects or dangers in 
stores see infra subdivision b (4) 
of this section. 

Precautions against injury see infra 
subdivision b (5) of this section. 

69. Ariz.—Owl Drug Co. v. Crandall, 
80 P.2d 952, 52 Ariz. 322, 120 A.L. 
R. 1521. 

Cal.—Demmon v. Smith, 136 P.2d 
660, 58 Cal.App.2d 425. 

N.T.—Stanley v. F. \v. Woolworth ! 

Co., 275 N.T.S. 804, 153 Misc. 665- 
Pa.—Dickey v. Boggs & Buhl, 29 A. 
2d 1, 345 Pa. 453—Ley v. Bowman, 
Com.Pl., 46 Dauph.Co. 135. 

Tex.—^Dunning v. Popular Dry Goods 
Co., Civ.App., 146 S.W.2d 835, er¬ 
ror dismissed. 

Bowl falling on lunch counter 
La.—Bishop v. F. W. Woolworth & 
Co., App., 8 So.2d 701. 

Child on tricycle striking customer 
Wash.—Barnes v. J. C. Penney Co., 
70 P.2d 311, 190 Wash. 633. 

Customer struck by loaded merchan¬ 
dise truck 

D.C.—George v. Sears, Roebuck & 
Co., D.C., 36 F.Supp. 633, affirmed 
Sears, Roebuck & Co. v. George, 
125 F.2d 739, 75 U.S.App.D.C. 73. 
Injury by Seeing shoplifter 
Minn.—Knight v. Powers Dry Goods 
Co., 30 N.W.2d 636, 225 Minn, 
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Ladder falling on customer 

<1) Evidence supported finding 
that storekeeper had failed to keep 
store in reasonably safe condition, 
where customer was injured by fall¬ 
ing ladder used by independent con¬ 
tractor.—^Dagley v. National Cloak 
& Suit Co., 22 S.W.2d 892, 224 Mo. 
App. 61. 

(2) Fact that unsecured ladder did 
not slip when used by another be¬ 
fore did not establish that store was 
free from negligence, when ladder 
slipped, injuring customer.—Dagley 
V. National Cloak & Suit Co., supra. 
IMirror falling on enstomer 
Ga.—Pippin v. J. Regenstein Co., 199 
S.B. 790, 58 Ga.App. 819. 

Presence of dog in store 
N.T.—Steubing v. Hooper, 70 N.T. 
S.2d 567, 272 App.Div. 865, fol¬ 
lowed in 72 N.T.S.2d 276, 272 App. 
Div. 866, affirmed 76 N.E.2d 323, 
297 N.T. 660. 

“Beaching stick” falling on customer 
Mass.—Dunbar v. Ferrera Bros,, 27 
N.E.2d 675, 306 Mass. 90. 

Best iroom 

Cal.—Iden v. Zeeman Clothing Co., 
122 P.2d 626, 50 Cal.App.2d 111. 
Sled falling on customer 
Mass.—^Mahoney v. Great Atlantic & 
Pacific Tea Co., 169 N.E. 424, 269 
Mass. 459. 

Structural glass falling on pedestrian 
Pa.—Doerr v. Rand's, 16 A.2d 377, 
340 Pa. 183. 

Tenn.—Hester v. Huhbuch, 170 S.W. 

2d 922, 26 Tenn.App. 246. 

Swinging of golf club by another 
customer 

Okl.—Champlin Hardware Co. v. 

; Clevinger, 12 P-2d 683, 158 Okl. 

I 10. 

TTsing part of store not intended for 
customers 

(1) Evidence showed that cus¬ 
tomer, contrary to employee's direc¬ 
tion, went to part of store not in¬ 
tended for customers, in search of 
toilet, precluding recovery for in- | 
juries sustained when customer ; 
opened door to ventilator shaft and 
fell into shaft.—^Thalhimer Bros. v. 
Casci, 168 S.E. 433, ieO Va. 439. 

(2) Customer was bound by an¬ 
swer on cross-examination indicating 
that she was injured while stepping 
behind counter into cashier’s booth 
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’ which customers of self-service mar¬ 
ket were not Invited to enter and 
hence could not hold proprietor liable 
for injuries.—Lavoie v. Brockelman 
Bros., 53 N.E.2d 999, 315 Mass. 673. 

70. Conn.—Calkins v. Liggett Drug 
Co., 197 A. 693, 124 Conn. 14. 

La.—Lawson v. D. H. Holmes Co., 
App-, 200 So. 163. 

Mo.—-Cates v. Evans, App., 142 S.W. 
2d 654. 

Collapse of step providing entrance 
Mass.—Orcutt v. Sigouin, 22 N.E. 

2d IS, 302 Mass. 373. 

Descending steps at side entrance 
N.H.—Berquist v. F. W. Woolworth 
Co., 21 A.2d 169, 91 N.H. 428, opin¬ 
ion adhered to 21 A.2d 726, 91 N.H. 
428. 

Doors 

(1) In general. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idaho 
205. 

Pa.—Sheridan v. Great Atlantic & 
Pacific Tea Co., 44 A.2d 280, 353 
Pa. 11, 162 A.L.R. 946. 

(2) Revolving doors. 

Mass.—Hymoff v. Conrad & Co., 59 
I N.B.2d 718, 317 Mass. 773. 

Mo.—Sorenson v. Emery, Bird, 
Thayer Dry Goods Co., 187 e.W.2d 
480, 238 Mo.App. 1241. 

N.T.—Raga v. S. S. Kresge Co., 84 
N.T.S.2d 776, 274 App.Div. 966. 

(3) Swinging doors. 

Conn.—Dolan v. Growers Outlet, 26 
A.2d 788, 129 Conn. 158. 

Mass.—^Rogers v. United Markets, 
38 N.E.2d 566, 310 Mass. 82*9. 
Palling down steps on leaving 

(1) In general.—Hixenbaugh v. X 
G. McCrory Co., 20 A.2d 910, 145 Pa. 
Super. 586—^Hixenbaugh v. J. G. Mc¬ 
Crory Co., 21 A.2d 242, 145 Pa.Super. 
586. 

(2) Facts that thousands of peo¬ 
ple walked over slab covering step 
leading from department store to 
sidewalk, that they had been doing 
that for many years, and that there 
had been no complaints and that no 
accident had occurred, constituted a 
strong circumstance which court was 
required to consider in determining 
condition of step on issue of liability 
of department store owner for death 
of patron who allegedly slipped on 
slab in proceeding to sidewalk.— 
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the injury resulted from the condition of ceiling,| a chair or stool in the store,the floor,the es- 


Lawson v. D. H. Holmes Co., L»a. 
App., 200 So. 1^3. 

2ilat at entrance 

Ind-—Columbia Grocery Co. v. Schle- 
singrer, 200 N.B, 414, 102 Ind.App. 
617. 

Mass.—^Waldo v. A. H. Phillips, Inc., 
12 N.E.2d 822, 299 Mass. 349— 
Mulloy V. Kay Jewelry Co., 194 
N.E. 116, 2S9 Mass. 264. 

Keb.—Bowerman v. Greenberg-, 7 N. 

W-2d 711, 142 Xeb. 72a. 

Xtear entrance 

D.C.—Young Men's Shop v. Odend’- 
Hal, 121 F.2d S57, 73 App.D.C. 354. 
Mo.—Cannon v. S. S. Kresge Co., 116 
S.W.2d 559, 233 Mo.App. 173. 
Slippery condition of vestibule 
Pa.—Serrao v. Levy, 27 A.2d 661, 149 
Pa. Super. 248. 

Wet paint ou floor of vestibule 
N.Y.—Frolich v, A. I. Namm & Son, 
41 N.Y.S.2d 75, 266 App.Div. 74 5. 
Persons injured by crowd attracted 
to store 

(1) Evidence that flow of crowd 
attracted to store by sale was 
dammed because of areaway leading 
to entrance between glass show win¬ 
dows, without precautions by store¬ 
keeper, such as barricades, warnings, 
or guards, warranted jury's finding 
of negligence, making storekeeper 
liable to prospective patron injured 
by breaking of window.—Schwartz- 
man v, Lloyd, 82 P.2d 822, 65 App. 
D.C. 216. 

(2) Evidence that store owner had 
Invited public to attend grand open¬ 
ing, and in response to such invi¬ 
tation two minors appeared and 
while waiting to be admitted to store 
and while in exercise of due care, a 
plate glass window which was in 
defective condition fell on them, and 
that there was a large crowd pushing 
forward in an endeavor to get in 
store, supported finding of store own¬ 
er's negligence, notwithstanding 
there were police officers to control 
crowd.—McHugh v. Hirsch Clothing 
Co., 31 N.E.2d 326, 308 Ill.App. 272. 

(3) Husband and wife were not en¬ 
titled to recover damages for in¬ 
juries to wife when large crowd, at¬ 
tempting to enter defendants' store 
for fire sale, forced her against up¬ 
right erected in connection with 
boarding placed to protect plate glass 
windows at narrow entrance, in ab¬ 
sence of evidence disclosing action¬ 
able negligence of defendants.—Sny¬ 
der V. Salwen, 177 A, 789, 317 Pa. 
631. 

71. Palling plaster 

Mich.—Hanson v. Economical Cun¬ 
ningham Drug Stores, 300 N.W. 
153, 299 Mich. 434. 

72. Prima facie case 

In customer's action against store 
for injuries sustained when chair on 


which she sat collapsed, customer, 
having proved that she was a cus¬ 
tomer, that she w^as Invitee of em¬ 
ployee of store who furnished her 
chair to sit in, that she sat down in 
it, and that it immediately collapsed, 
throwing her to floor and injuring 
her, made out prima facie case.— 
Herries v. Bond Stores, 84 S.W.2d 
153, 231 Mo.App. 1053. 

Revolving stool at drug store Innch 
counter 

La.—Adrian! v. Wirth, App., 35 So.2d 
254. 

i 73. U.S.—Sears, Roebuck & Co. v. 
Peterson, C.C.A.Minn., 76 P.2d 243. 
Ky.—Dalton v. Stelden Stores, 126 
S.\V.2d 155, 277 Ky. 179. 

La.—Hays v. Maison Blanche Co., 
App., 30 So.2d 225. 

Mass.—Parker v. Jordan Marsh Co., 
37 N.E. 2d 46-5. 310 Mass. 327. 

Mich.—Evans v. S. S. Kresge Co., 291 
N.W. 191, 290 Mich. 698. 

Minn.—Driscoll v. Bob Wallace Mer¬ 
cantile Co., 266 N.W. 879, 197 Minn. 
313. 

N.Y.—Holly V. Scirto, 284 N.Y.S. 442, 
246 App.Div. 681. 

R.I.—^Wyzga v. David Harley Co., 199 
A- 452, 60 R.I. 480. 

Va.—W. T. Grant Co. v. Webb, 184 
S.E. 465, 166 Va. 399. 

Prixaa fsufle case 

Testimony, from which it could 
reasonably have been found that floor 
of defendants’ store was in a defec¬ 
tive condition and that defendants 
had actual notice thereof, made out 
a prima facie case for injuries al¬ 
leged to have been suffered by a cus¬ 
tomer when a portion of the floor 
gave way beneath her foot.—^Allen v. 
Mendelson, 44 N.Y.S.2d 277, 266 App. 
Div. 969. 

Baskets or boxes in aisle 

Mo.—Casciaro v. Great A, & P. Tea 
Co.. 183 S.W.2d 833, 238 Mo.App. 
361. 

N.Y,—Carroll v. Great Atlantic & Pa¬ 
cific Tea Co., 16 N.Y.S.2d 60S. 258 
App.Div. 937. 

Collapse of register in floor 
Pa.—Hutchinson v. Zeiger, 89 Pa.Su¬ 
per. 261. 

Pmit or vegetables on floor 
D.C.—^Brodsky v. Safeway Stores, 
Mun.App., 41 A.2d 514, affirmed 152 
F.2d 677, 80 U.S.App.D.C. 301. 

La.—Powell v. L. Peibleman & Co., 
App., 187 So. 130. 

Mass.-^onnair v. J. H. Beattie Co-, 
11 N.E.2d 499, 298 Mass. 550. 

Mich.—Van Brocklin v. Bragman, 29 
N.W.2d 169, 319 Mich. 220. 

N.H.—Jakel v. Brockelman Bros., 21 
A.2d 155, 91 N.H. 453. 

N.C.—Fox V. Great Atlantic & Pacific 
Tea Co., 182 S.E. 662, 209 N.C. 115. 
Ohio.—Fox V- Ben Shechter & Co., 
13 N.E.2d 730, 67 Ohio App. 276. 
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Okl.—Owen v. Kitterman, 62 P.2d 
1193, 178 Okl. 483. 

Tex.— 'F. W. Woolworth Co. v. Gold- 
ston, Civ.App., 155 S.W.2d 830, er¬ 
ror refused. 

Pall Into opening leading to cellar 
N.J.—Walec v. Jersey State Electric 
Co., 13 A.2d 301, 125 N.J.Law 90-^ 
Smith V. Adler’s Millinery, 4 A.2d 
782, 122 N.J.Law 236. 

Q-reasy substance on floor 
Mass.—Livingston v. Friend Bros., 29 
N.E.2d 193, 302 Mass. 602. 

Pa.—Minton v. McCreery & Co., 154 
A. 712, 303 Pa. 395. 

Oil on floor 

Cal.—Hamilton v. Union Public Mar¬ 
ket, '59 P.2d 459, 15 Cal.App.2d 340 
—Lamb v. Purity Stores, 7' P.2d 
197, 119 Cal.App. 690. 

La.—Greeves v. S. H, Kress & Co., 
App., 198 So. 171. 

Mass.—Trottier v. Neisner Bros., 187 
N.E. 619, 284 Mass. 336. 

Mich.—Galarno v. Great Atlantic & 
Pacific Tea Co., 244 N.W. 250, 260 
Mich. 113. 

Mo.—^Achter v. Sears, Roebuck & Co., 
105 S.W.2d 959, 232 Mo.App. 915. 
Neb.—Glenn v. W. T. Grant Co., 260 
N.W. 811, 129 Neb. 173. 

N.J.—Linders v. Bildner, 29 A.2d 182, 
129 N.J.Law 246, affirmed 33 A.2d 
892, 130 N.J.Law 555—Coyne v. 
Mutual Grocery Co., 181 A. 314, 116 
N.J.Law 36. 

N.M.—De Baca v. Kahn, 161 P.2d 
630, 49 N.M. 225. 

N.C.—Parker v. Great Atlantic & Pa¬ 
cific Tea Co., 161 S.E. 209, 201 N.C. 
691. 

Ohio.—^Molnar v. Scott-Burr Stores 
Corporation, App., 33 N.B.2d 418. 
Or.—Saunders v. A. M. Williams & 
Co., 62 P.2d 260, 155 Or. 1. 

R.r.—Tenbrink v. F. W. Woolworth 
Co., 153 A. 245. 

Tex.—S. H. Kress & Co. v. Hall, Civ. 
App., 154 S.W.2d 278, error refused. 

Nail lodged in floor 

Minn.—Bragg v. Dayton Co., 4 N.W- 
2d 320, 212 Minn. 491. 

Platform above level of floor 

(1) Finding of drug store proprie¬ 
tor’s negligence in maintaining plat¬ 
form seven inches above rest of floor 
for soda fountain patrons of same 
color and design as remainder of 
floor, thereby presenting deceptive 
appearance of common level, was sus¬ 
tained by evidence.—Touhy v. Owl 
Drug Co., 44 P.2d 405, 6 Cal.App.2d 
64. 

(2) Fa.ct that only one or two out 
of thousands entering drug store 
over period of months fell because 
of deceptive appearance of floor on 
two different levels appearing to be 
on same level, because of use of tiles 
of same color and design, did not 
affect proprietor's liability, but mere- 
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calator,'^^ or the stairways,*^® or steps,or a 
ramp^^ or run way. 

Elevatorsj hoisttvays, and shafts. The general 
rules governing the weight and sufficiency of evi¬ 


dence apply as to defendant’s negligence where an 
injury to plaintiff resulted from the maintenance or 
operation of an elevator,^9 as where the injury re¬ 
sulted from a fall of an elevator on which he was 


Ijr furnished some proof respecting 
camouflaging effect of use of same 
color or design on different levels.— 
Touhy V. Owl Drug Co., supra. 
Platform of weighing scales 

In personal injury action, evidence 
that store aisle was eight feet nine 
inches wide, was hounded on one side 
by display counter and on other by 
front wall, and that platform of 
weighing scales over which customer 
tripped and fell extended into aisle 
sixteen inches beyond eight-inch, ra¬ 
diator along wall, warranted finding 
of negligence on part of store.— 
Lombardi v. P. W. Woolworth Co., 
22 N'.E.2d 28, 303 Mass. 417, 

Slipping on linoleum 
Ga.—Haverty Furniture Co. v. Jewell, 
144 S.E. 46, 38 Ga.App. 395. 

N.C.—Griggs v. Sears, Roebuck & 
Co., 10 S.E.2d 623, 218 N.C. 166. 
Slippery or slick floor 

(1) In general. 

Conn.—O’Brien v. H. L. Green Co., 
20 A.2d 411, 128 Conn. 68. 

Ga.—Southern Grocery Stores v. Kel¬ 
ley, 194 S.E. 234, 57 Ga.App. 37. 
Ind.—J. C. Penney, Inc., v. Keller- 
meyer, 19 N.E.2d 882, 107 Ind.App. 
263, rehearing denied 22 N.E.2d 899, 
107 Ind.App. 253. 

Mass.—^Wetmore v. McLellan Stores 
Co., 63 N.E.2d 95, 315 Mass. 443. 
Pa.—Brand v. Donahoe's, Inc,, 55 A. 
2d 362, 357 Pa. 474. 

(2) Unless it is established that 
customer slipped on store floor 
through negligence of store owner’s 
employees, or because of condition 
of which owner had actual or con¬ 
structive notice, there can be no re¬ 
covery; mere existence of small 
patch of slippery substance on floor 
of store does not alone authorize re¬ 
covery by customer slipping thereon. 
—^P. W. Woolworth Co. v. Williams, 
41 P.2d 970, 69 App.D.C. 347. 

Slipping OIL mbher znat in aisle 

Pa.—Dalgleish. v. Oppenheim, Collins 
& Co., 162 A. 769, 302 Pa. 88, 
Splinter in floor 

La.—Theodore v. J. G. McCrory Co., 
137 So. 352, 17 La.App. 684. 
Tripping over planks 
Ga.—National Bellas-Hess Co. v. 
Patrick, 175 S.E. 255, 49 Ga.App. 
280. 

Twine on floor 

U.S.—Sears, Roebuck & Co. v. Peter¬ 
son, C.C.A.Minn., 76 P.2d 243. 

Wet cement floor 

Wash.—Shumaker v. Charada Inv. 
Co., 49 P.2d 44, 183 Wash. 521. 

Water, slnsli, or snow on floor 
Ky.—^Kroger Grocery & Baking Co. v. 


Diebold, 124 S.W.2d 505, 276 Ky. 
349. 

La.—Ransom v. Kreeger Store, App., 
158 So. 600. 

Me.—Lander v. Sears, Roebuck & Co., 
44 A.2d 886, 141 Me. 422. 

Mass.—Leary v. Jordan Jtlarsh Co., 
77 N.E.2d 219, 322 Mass. 309— 
Tariff v. S. S. Kresge Co., 12 N.E. 
2d 79, 299 Mass. 129. 

N.T.—Spaulding v. Christakos, 56 N. 
Y.S.2d 372, 269 App.Div. 909, re¬ 
argument ordered 67 N.E.2d 260, 
295 N.T. 859, affirmed 68 N.E.2d 55, 
295 N.T. 973—Bleakley v. F. W. 
Woolworth Co., 41 N.T.S.2d 76, 266 
App.Div. 743. 

Ohio.—Hardgrove v. Isaly Dairy Co., 
41 N.E.2d 862, 139 Ohio St. 641. 

74. Mo.—Graves v. May Department 
Stores Co., App., 153 S.W.2d 778. 

75. U.S.—Leeds v. Sun-Ray Drug 
Co., C.A.Pa., 173 P-2d 666—Mont¬ 
gomery Ward & Co. v. Snuggins, 
C.C.A.Minn., 103 P.2d 458. 

Ga.—Ludwig v. J. J. Newberry Co., 
52 S.E.2d 485, 78 Ga.App. 871. 

Ill.—Freeman v. Leader Mercantile 
Co., 47 N.E.2d 516, 318 Ill.App. 224. 
Kan.—Relahan v. F. W. Woolworth 
Co., 67 P.2d 538, 145 Kan. 884. 
Mass.—Cartoof v. F. W. Woolworth 
Co., 160 N.E. 109, 262 Mass. 367. 

: Miss.—F. W. Woolworth Co. v. 

Patrick, 167 So. 774, 175 Miss. 711. 
Mo.—Lewis v. National Bellas Hess, 
App., 152 S.W.2d 674—Hayes v. S. 
S. Kresge Co., App., 100 S.W.2d 
325. 

N.H.—Berquist v. F. W. Woolworth 
Co., 21 A.2d 169, 91 N.H. 428, opin¬ 
ion adhered to 21 A.2d 726, 91 N.H. 
428—Wik V, Sears, Roebuck & Co., 
15 A.2d 870, 91 N.H. 170. 

N.T.—^Van Buren v. Montgomery 
Ward <& Co., 77 N.T.S.2d 802, 273 
App.Div. 987—Charanis v. R. H. 
Macy & Co., 13 N.T.S.2d 168, 257 
App.Div. 980, motion granted 24 N. 
E.2d 487, 281 N.T. 819—Welden v. 
E. B. Meyrowitz, Inc., 5 N.T.S.2d 
265, 254 App.Div. 893—^Warne v. 
Lincoln Stores, 282 N.T.S. 843, 246 
App.Div. 570. 

Pa.—McLure v. New Castle Dry 
Goods Co., 93 Pa.Super. 606. 

R.I.—^Wyzga V. David Harley Co., 199 
A. 452, 60 R.I. 480. 

Tex.—McCrory's Stores Corporation 

V. Murphy, Civ.App., 164 S.W.2d 
735, error refused. 

Vt.—Dooley v. Economy Store, 194 A. 
375, 109 Vt. 138. 

Wis.—^Waterman v. Heinemann Bros. 

Co., 282 N.W. 29, 229 Wis. 209. 
Catching foot while descending stairs 
Mass.—^Hillis v. Sears Roebuck Co., 
187 N.E. 558, 284 Mass. 320. 
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Metal plates or strips on steps 

III.—Heneghan v. Carson Pirie Scott 
& Co., 3 N.E.2d 153, 285 Ill.App. 
595. 

Ind.—F. W. Woolworth Co. v. Moore, 
48 N.E.2d 644, 221 Ind. 490. 

N.C.—Bohannon v. Leonard-Pitzpat- 
rick-Mueller Stores Co., 150 S.E, 
356, 197 N.C. 755. 

Snow, slush, or water on stairway 
U.S.—Brunet v. S. S. Kresge Co., C. 
C.A.I11., 115 F.2d 713, certiorari de¬ 
nied 61 S.Ct, 1102, 313 U.S. 577, 85 
L.Ed. 1535. 

Iowa.—Parsons v. H. L. Green Co., 
10 N.W.2d 40, 233 Iowa 648. 

Mass.—DePrizio v. F. W. Woolworth 
Co., 196 N.E. 910, 291 Mass. 143. 
Tenn.—Sparks v. King’s, Inc„ 92 S. 

W.2d 199, 19 Tenn.App. 569. 
Rubber mat at top of stairway 
j Conn.—Kaplan v. Grand Department 
I Stores, 174 A. 76, 118 Conn. 714. 
j Tread on stairways 

Fact that other stores used same 
; type of tread on stairways would not 
he conclusive proof of absence of 
negligence of department store to¬ 
ward customer, whose fall on stair¬ 
way allegedly resulted from catching 
heel in corrugations of tread.—Fish¬ 
er v. Pomeroy's, Inc., 185 A, 296, 322 
Pa. 389. 

wax on stairway 

N.T.—Rothemeier v. Holzheimer, 31 
N.T.S.2d 120, 263 App.Div. 781. 

Presence of unguarded cellar stair¬ 
way in store and the absence of 
warning to customer who fell down 
the stairway constituted sufficient 
prima facie evidence of negligence of 
store owner.—Lynch v. Gattegno, 17 
N.T.S.2d 337. 

76. Steps between two portions of 
store 

Ill.—Sisney v, Wallk, 12 N.E.2d 23, 
293 IlLApp. 638. 

Mich.—Boyle v. Preketes, 247 N.W. 
763, 262 Mich. 629. 

77. U.S.—Montgomery Ward & Co. 
V. Lamberson, C.C.A.Idaho, 144 F. 
2d 97. 

Cal.—Marshall v. Lyon, 177 P.2d 44, 
77 Cal.App.2d 905. 

Conn.—Lurtny v. Pepe, 165 A.. 552, 
116 Conn. 684. 

D.C.—Hecht Co. v. Harrison, 137 p. 
2d 687, 78 U.S.App.D.C. 93. 

78- Cal.—Madigan r. O. A. Hale & 
Co., 265 P. 574, 90 Cal.App. 151. 

79. Cal.—Funari v. Gravem-Inglis 
Baking Co., 104 P.2d 44, 40 Cal. 
App.2d 25* 
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riding,^^ or a fall of an elevator on him while he 
was in the shaft,or where his injury resulted 
from falling down an elevator shaft.^^ Faulty con¬ 
struction of an elevator or safety gate cannot be 
established by proof of other accidents or without 
proof of some kind.83 

(4) Knowledge by Defendant of Defect or 
Danger 

The knowledge of, or notice to, the defendant of a 
defect or danger may be proved by circumstantial as well 
as by direct evidence. 

The knowledge of, or notice to, defendant of the 
defect or danger must be proved by plaintiff, as con¬ 
sidered supra §§ 200, 208, and in the absence of 
proof of such knowledge or notice plaintiff may not 
recover. 

Knowledge or notice may be established by cir¬ 
cumstantial as well as by direct evidence.^^ All 


that is required is evidence of attending facts and 
circumstances from which a reasonable mind might 
infer, deduce, or conclude knowledge or notice.86 
Knowledge or notice of the defect or condition may 
be established by showing actual knowledge of de¬ 
fendant’s employee,or that the defect or condi¬ 
tion existed for a sufficient length of time to impute 
knowledge thereof to defendant,ss or that an em¬ 
ployee of defendant charged with the duty of in¬ 
spection was recently over or by the place where 
the defect or condition existed, and by the use of 
ordinary care could have seen and observed the de¬ 
fect or condition in time to give a warning.S9 Proof 
that defendant created the condition causing the in¬ 
jury may be proof that he had notice of it^^o 
Knowledge or notice of the defect or condition 
may not rest on conjecture or speculation.^^ 

In various cases the sufficiency of the evidence of 


80. Action ag'ainst company instal- 
ling' or repairingr elevator 

(1) By passenger. 

Cal.—Cowles v. Independent Eleva¬ 
tor Go,, 70 P.2d 711, 22 CaLApp.2d 
109. 

N-Y.—Prokopowicz v. 11 West 42d 
Street, 33 N.Y.S.2d 303, 263 App. 
Div. 508, reversed on other grounds 
45 IC.E.2d 906, 289 N.Y. 350. 

(2) By operator.—Dahms v. Gen¬ 
eral Elevator Co., 7 P.2d 1013, 214 
Cal. 733. 

(3) Weight and sufficiency of evi¬ 
dence in action by passenger against 
carrier see Carriers § 766. 

Workman on hod hoist 

ISr.Y.—Gardner v. Carlson Hoist & 
Machine Co.. 288 N.Y.S. 236, 248 
App-Div. 622. 

81. Injury to meter reader 

Ga.—Sheffield Co. v. Phillips, 24 S.E. 

2d 8-34, 69 Ga.App. 41. 

88. U.S.—McCowat-Mercer Printing 
Co. V. Taylor, C.C.A.Tenn., 115 P.2d 
868 . 

III.—Railway Express Agency v. 

Ryan, 1 N.E.2d 561, 284 IlI.App. 22. 
Mo.—Fox V. Missouri Jobbing House, 
App., 32 S.W.2d 130, 

N.Y.—Richling v. Rockwood & Co., 
69 N.Y.S.2d 665, 271 App.Div. 1028 
—Massaro v. Batterman, 68 N.T.S. 
2d 900, affirmed 74 N-.Y.S.2d 418, 
273 App.Div. 1026, appeal and re- 
argument denied 75 N.Y.S.2d 526, i 
273 App.Div. 773. ^ 

Ohio.—Sharp Realty Co. v. Forsha, 
171 K.E. 598, 122 Ohio St. 368. 
Absence of guard 

La.—Stokes v. Big Chain Stores, 
A-Pp., 159 So. 125. 

Pa.—Murphy v. Bernheim & Sons, 194 
A, 194, 327 Pa. 285. 

Want of proper lighting 
Ind.—Clark Fruit Co. v. Stephan, 170 
N.B. 558, 91 Ind.App. 152. 


N.Y.—Heimer v. Stento, 63 N.Y.S.2d 
29, 270 App.Div. 665, appeal denied 
64 X.Y.S.2d 917, 271 App.Div. 757. 

Workman falling down shaft of hoist 

N.Y.—De Nisi v. J. Krugman Co., 10 
N.Y.S.2d 681, 256 App.Div. 567, re- 
argument denied 12 N.Y.S.2d 353, 
256 App.Div. 1068, affirmed 24 N.E. 
2d 497, 281 N.Y. 851, motion denied 
25 N.E.2d 395, 282 N.Y. 621—Amer¬ 
ican Employers' Ins. Co. of Boston, 
Mass., V. Brandt Masonry Corpora¬ 
tion, 299 N.Y.S. 984, 252 App.Div. 
506. 

’ 83. N.J.—^Wright v. General Cera¬ 
mics Co., 4 A.2d 24, 122 N.J.Law 
44. 

84. Ala.—^F. W. Woolworth Co. v. 
Ney, 194 So. 667, 2S9 Ala. 233. 

Cal.—^Neil v. Bank of America Nat. 
Trust & Savings Ass’n, 104 P.2d 
107. 

III.—Pier V. Chicago Orpheum Co., 14 
N.E.2d 860, 295 IlI.App. 247. 

La.—^Powell v. L. Felbleman & Co., 
App., 187 So. 130. 

Mo.—Small v. Ralston-Purina Co., 
App., 202 S.W.2d 533—Reddy v. 
Joseph Garavelli, Inc., 102 S.W.2d 
734, 232 Mo.App. 226. 

N.Y.—Dolan v. Hotel Campbell, 22 
N.T.S.2d 815, 260 App.Div. 872— 
Mineo v. Rand's Food Shops, 32 
N.Y.S.2d 23. 

Tex.—Houston Nat. Bank v. Adair, 
207 S.W.2d 374, 146 Tex. 387. 

Knowledge or notice of defect or 
danger as element of negligence 
see supra § 5. 

Sufficiency of evidence of defendant's 
knowledge of trespassers see infra 
§ 245. 

85. Cal.—Louie v. Hagstrom’s Food 
Stores, 184 P.2d 708, 81 Cal.App.2d 
601. 

Ohio.—^Fox V. Ben Shechter & Co., 
13 N.E.2d 730, 67 Ohio App. 275. , 
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Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 282. 

86. Tex.—Shell Petroleum Corpora¬ 
tion V. Magnolia Pipe Line Co., Civ. 
App., 85 S.W.2d 829, error dis¬ 
missed. 

87. Mo.—Maybee v. Missouri Or¬ 
pheum Corporation, 181 S.W.2d 771, 
238 Mo.App. 537. 

88- Ill.—^Freeman v. Leader Mercan¬ 
tile Co., 40 N.E.2d 648, 313 IlI.App. 
652. 

Mo.—Maybee v. Missouri Orpheum 
Corporation, 181 S.W.2d 771, 238 
Mo.App. 537. 

Pa.—Medick v. City of Pittsburgh, 
Com.Pl., 96 Pittsb.Leg.J. 408, 40 
Mun.L.R. 113. 

Circumstantial evidence 
Proof that the defective condition 
existed long enough to charge de¬ 
fendant with knowledge or notice 
may be proved by circumstantial as 
well as by direct evidence.—Louie r. 
Hagstrom’s Food Stores, 184 P.2d 
708, 81 Cal.App.2d 601. 

Inference must be based on logical 
relation between the circumstances 
proved and the conclusion sought to 
be adduced from them, and it is nec¬ 
essary that there be some evidence 
indicative of negligence in the cir¬ 
cumstances surrounding an occur¬ 
rence.—Kelly V. Walgreen Drug 
Stores, 170 S.W.2d 34, 293 Ky. 691. 

89. Mo.—^Maybee v. Missouri Or¬ 
pheum Corporation, 1‘81 S.W.2d 771, 
238 Mo.App. 5’37. 

90. Ohio.—Fox v. Ben Shechter & 
Co., 13 N.E.2d 730, 67 Ohio Apiv 
275. 

91. Mo.—Lance v. Vaji Winkle, 213 
S.W.2d 401. 
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defendants knowledge of the defect or danger has 
been determined,^2 as, for example, where the de¬ 
fect or danger existed with respect to a door,93 
fire,floor,gutter on a building, piano,side¬ 
walk,or stairways or steps.^2 
Knowledge of defects or dangers in stores. In 


various cases the sufficiency of the evidence to es¬ 
tablish knowledge of, or notice to, defendant of a 
defect or danger existing in a store has been ad¬ 
judicated,^ as, for example, knowledge or notice of 
a defect or danger existing at or about the entrance 
or exit;2 knowdedge or notice of a defect or danger 


92. U.S.—Scottish Union & National 
Ins. Co. V. Benowitz, D.C.Conn., 55 
F.Supp. 568, affirmed C.C.A., 143 
F.2d 130. 

Qai.—Dingman v. A. F. Mattock Co., 
104 P.2d 26, 15 Cal.2d 622. 

Conn.—Foster v. Hartford Buick Co., 
39 A.2d 884, 131 Conn. 348. 

Qa.—A. C. Alexander Lumber Co. v. 
Livingston, 12 S.E.2d 89, 63 Ga. 
App. 733. 

Ill.—Fleming v. City of Chicago, 260 
Ill.App. 496. 

Md.—State, for Use of Chenoweth, 
V. Baltimore Contracting Co., 6 A. 
2d 625, 177 Md. 1. 

Mass.—Mansfield v. Spear, 48 N.E.2d 
677, 313 Mass. 685—Hart v. M. S. 
Kelliher Co., 31 N.E.2d 619, 308 
Mass. 213. 

Minn.—^Weber v. St. Anthony Falls 
Water Power Co., 7 N.W.2d 339, 
214 Minn. 1. 

—McCabe v. Cohen, 63 N.E.2d 
88, 294 N.T. 522—Elefante v. South 
Brooklyn Ry. Co., 30 N.Y.S.2d 550, 
262 App.Div. 1043. 

Pa.—Riebel v. Land Title Bank & 
Trust Co., 17 A.2d 742, 143 Pa.Su- 
per. 136. 

R.I.—Young V. Godin, 56 A.2d 554. 
Tex—East Texas Theatres v. Swink, 
Civ.App., 173 S.W.2d 224, reversed 
on other grounds 177 S.W-2d 193, 
142 Tex 268—Shell Petroleum Cor¬ 
poration V. Magnolia Pipe Line Co., 
Civ.App., 85 S.W.2d 829, error dis¬ 
missed. 

Wash.—Garner v. Pacific Coast Coal 
Co., 100 P.2d 32, 3 Wash.2d 143. 
Wis.—^Zamecnik v. Royal Transit, 
300 N.W. 227, 239 Wis. 175. 

45 C.J. p 1262 note 8 [fj—43 C.L P 
1165 note 4 [a]. 

Action against mannfactTirer 

(1) Injury to bulblets caused by 
disinfectant bought from dealer.— 
E. I. Du Pont De Nemours & Co. v. 
Baridon, C.C.A.Iowa, 73 F.2d 26. 

(2) Plug blowing out of drum of 
acid.—^White v. General Chemical Co., 
Mo.App., 136 S.W.2d 345. 

(3) In action to recover for bums 
sustained as result of using perfume 
manufactured by defendant, plaintiff 
had burden of proving negligence by 
showing that a sufficient number of 
customers were susceptible to irri¬ 
tation by perfume, so that a jury 
could reasonably say that defendant 
ought to have known and recognized 
the danger of injury and ought to 
have guarded against it.—Carter v. 
Yardley & Co., 64 N.B.2d 693, 319 
Mass. 92, 164 A.L.R. 559. 


93. Previous accidents 

In action for injuries to woman 
struck by suddenly closing screen 
door and thrown down steps to side¬ 
walk in front of defendants* apart¬ 
ment building, testimony of plain¬ 
tiff's witness that such door loosened 
and hit witness on heel while she 
was entering building about ten days 
before plaintiff was injured was of 
no probative value with respect to 
question of defendant's knowledge of 
defect, in absence of proof that such 
witness’ experience with door was 
substantially similar to that of plain¬ 
tiff.—Gaffron v. Prudential Life Ins. 
Co., 187 S.W.2d 41, 238 Mo.App. 749. 

94. Injury to child by fire in inciner¬ 
ator on defendant's premises 

Conn.—Botticelli v. Winters, 2l A.2d 
381, 128 Conn. 210. 

95. Rusty nail protruding from floor 
Mass.—Shavelson v. Marcus, 173 N. 

E. 596, 273 Mass. 237. 

Slippery floor 

Cal.—Nicola v. Pacific Gas & Electric 
Co., 123 P.2d 529, 50 Cal.App.2d 612. 
Mass.—Zanes v. Malden & Melrose 
Gas Light Co., 11 N.E.2d 498, 198 
Mass. 569. 

In lobby of building 

(1) In general.—^Herschkowitz v. 
Arsenal Building Corporation, 46 N. 
Y.S.2d 155, 180 Misc. 931—Demos v. 
Nadlin Realty Corporation, 48 N-Y. 
S.2d 7. 

(2) The fact that a third person 
slipped and fell on slush covered 
floor of lobby of building would not 
be evidence tending to show notice 
to owner of building of the condition 
of the floor a short time before third 
person’s fall, when plaintiff slipped 
and fell to the floor.—Gallagher v. 
Children's Aid Soc. of Pennsylvania 
and Philadelphia, 23 A.2d 452, 344 
Pa. 152. 

I 96. Mass,—Brogna v. Capodilupo, 
181 N.B. 828, 279 Mass. 686. 
Evidence of house owner’s occa¬ 
sional presence during construction 
of house was insufficient to warrant 
finding that he knew of hidden de¬ 
fect in gutter resulting in injury to 
painters.—Brogna v. Capodilupo, su¬ 
pra. 

97. Minn.—Geiger v. Simpson Meth¬ 
odist-Episcopal Church of Minne¬ 
apolis, 219 N.W. 463, 174 Minn. 389. 
62 A.L.R. 716. 

E,.I.—James v. Rhode Island Lodge, 
No. 12, I. O. O. F., 160 A. 746. 
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98. Xce on sidewalk 

Conn.—Lessow v. Sherry, 61 A.2d 49, 
133 Conn. 350. 

99. Cal.—Morton v. Manhattan 

Lunch Co., 106 P.2d 212, 41 Cal. 
App.2d 70—Gold v. Arizona Real¬ 
ty & [Mortgage Co. of Arizona, 55 
P.2d 1254. 12 Cal.App.2d 676. 

Mass.—Rosenthal v. Central Garage 
of Lynn, ISI N.E. 660, 279 Mass. 
574. 

N.Y.—Cohen v, Elmont Cemetery, 30 
N.Y.S.2d 354, 262 App.Div. 1029, 

affirmed 42 N.E.2d 17, 288 N.Y. 658 
—Golden v. Horn & Hardart Co., 
278 N.Y.S. 385, 244 App.Div. 92, 
affirmed 200 N.E. 309, 270 N.T. 544. 
Railing on outside stairway of apart¬ 
ment building 

U.S.—New York Life Ins. Co. v. 

Seighman, C.C.A.Ohio, 140 F.2d 930. 
Slippery marble steps in bank 
Mo.—^Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 437. 

Evidence that temperature re¬ 
mained below freezing throughout 
the day of accident was insufficient 
to charge occupants and owners of 
private dwelling with notice that 
steps from lawn to sidewalk were 
dangerously slippery as a result of 
accumulation of snow and ice so as 
to render them liable for injuries 
sustained by boy who fell on icy 
steps after delivering newspaper.—■ 
Stapleton v. Hyman, 35 A.2d 6, 69 R- 
I. 466. 

1. Mo.—Lewis v. National Bellas 
Hess, App., 152 S.W.2d 674. 

Pa.—Ley v. Bowman, Com.Pl., 46 
Dauph,Co. 135. 

2. U.S.-^ampbell v. F. W. Wool- 
worth & Co., C.C.A.MO., 117 P.2d 
152. 

Mo.—Lance v. Van Winkle, 213 S. 
W.2d 401. 

N.Y.—Cacioppo v. Grand Worth, Inc,, 
51 N.Y.S.2d 872. 

Defective threshold 
U.S.—J. J. Newberry Co. v. Cran¬ 
dall, C-A.Ariz., 171 F.2d 281. 

Pall while leaving store 

(1) In general.—Dalton v. Steiden 
Stores, 126 S,W.2d 155, 277 Ky. 179. 

(2) Falling on foreign substance. 
—Lance v. Van Winkle, Mo., 213 S. 
W.2d 401. 

Injury by crowd attending sale 

Fact that similar sales had pro¬ 
ceeded without mishap was not con¬ 
clusive on jury on question of notice 
to storekeeper of danger due to dam¬ 
ming of flow of crowd because of 
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existing on the floor;® knowledge or notice of a f defect or danger existing on stairwaysand 


nreaway leading to entrance between 
glass show windows with respect to 
storekeeper’s liability to prospective 
patron injured by breaking of win¬ 
dow.—Schwartzman v. Lloyd, 82 P. 
2d 822, 65 App.D.C. 216. 

3. Conn.—O’Brien v. H. L. Green 
Co., 20 A.2d 411, 128 Conn. 68. 
IlL—Foster v. J. C. Penney Co., 83 
2^.E.2d 761, 336 Ill.App. 352. 

Mass.—Wetmore v. McLellan Stores 
Co., 53 N.E.2d 95, 315 Mass. 443. 
Mo.—State ex rel. P. W. Wool worth 
Co. V. Bland, 208 S.W.2d 263, 357 
Mo. 339. 

K.H.—Hashim v. Chimiklis, 21 A.2d 
166, 91 N.H. 456. 

N.Y.—Eldridge v. Mike's Meat Mar¬ 
ket, 25 N.Y.S.2d 156, 261 App.Div. 
903. 

Statejueats by defendaait’a employees 

(1> Testimony of explicit state¬ 
ments by defendant’s employees of 
prior knowledge of a dangerous floor 
condition resulting in an accident is 
of evidentiary value.—Campbell v. F. 
W. Wool worth & Co., C.C.A.Mo., 117 
P.2d 162. 

(2) However, a speculative remark 
of store employee. that someone evi¬ 
dently had been negligent failing 
to remove dangerous condition caus- 
ing plaintiff to fall did not support 
inference of his prior knowledge of 
existence of dangerous condition.— 
CampbeH v. P. W. Wool worth & Co., 
supra. 

(3) Store owner was not liable for 
injuries sustained by patron who fell 
on floor of store, where declaration 
of store manager that another had 
fallen on floor the same morning 
constituted only proof showing that 
owner knew, or had opportunity to 
know, of alleged dangerous condition 
of floor prior to injury to plaintiff.— 
Reynolds v. W. T. Grant Co., 186 S. 
E. 603, 117 W.Va. 615. 

gaskets or boxes in aisle 
Mo.—Casciaro v. Great A. & p. Tea 
Co., 183 S.W.2d 833, 238 Mo.App. 
361, 

Mont.—Ralph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont. 421. 

N.Y.—Carroll v. Great Atlantic & 
Pacific Tea Co., 16 N.Y.S.2d 608, 
258 App.Div. 937. 

Collapse of floor 

N.Y.—^Allen v. Mendelson, 44 N.Y.S. 

2d 277, 266 App.Div. 969. 

Depression in floor 

Ga.—Lane Drug Stores v. Brooks, 29 
S.E.2d 716, 70 Ga.App. 878. 

Torelgn object or substance on floor 

(1) In general. 

Ark.—Kroger Grocery & Baking Co. 

V. Dempsey, 143 S.W.2d 564, 201 
Ark. 71. 

Mass.—Whynaught v. S, S. Kresge 
Co., 67 N.E.2d 753, 319 Mass. 729. 
Mich.—Van Brocklln v. Bragman, 29 
N.W.2d 159, 319 Mich. 220. 


Or.—Starberg v. Olbekson, 129 P.2d 
62. 169 Or. 369. 

(2) Near lunch counter. 

U.S.—Rankin v. S. S. Kresge Co., D. 
C.W.Va., 59 P.Supp. 613, affirmed, 
C.C.A., 149 F.2d 934. 

(3) Near meat counter.—Moore v. 
American Stores Co., 182 A. 436, 169 
Md. 541. 

(4) Candy. 

Mass.—Small v. Jordan Marsh Co., 

35 N.E.2d 221, 309 Mass. 386. 

Ohio.—Lamarr v. W. T. Grant Co., 
64 N.E.2d 316, 73 Ohio App. 90. 

(5) Frankfurter skin.—Edwards v. 
F. W. Wool worth Co., 27 A. 2d 163, 
129 Conn. 245. 

(6) Grease.—De Moulin v. Roethe- 
li, 189 S.W.2d 562, 354 Mo. 425. 

(7) Mayonnaise.—^Johnson v. Wag¬ 
ner Provision Co., 49 N.E.2d 925, 141 
Ohio St. 584. • 

(8) Syrup.—^Louie v. Hagstrom’s 
Food Stores, 184 P.2d 708, 81 Cal. 
App.2d 601. 

(9> Tobacco juice.—Campbell v. F. 
W. Woolworth & Co., C.C.A.Mo. 117 
F.2d 152. 

(10) Twine.—Sears, Roebuck & Co. 
V. Peterson, C.C.A.Minn., 76 F.2d 243. 

(11) Plaintiff must show by sub¬ 
stantial testimony how long such ob¬ 
ject had been on floor or that it got 
there through defendant’s or its em¬ 
ployees' negligence.—Kroger Grocery 
& Baking Co, v. Dempsey. 143 S.W.2d 
564, 201 Ark. 71. 


Prult or vegetables ou floor 

(1) In general. 

Mo.—Uelentrup v. Switzerland 

Stores, App., 164 S.W.2d 650, 

N.J.—Linders v. Bildner, 29 A.2d 182, 
129 N.J.Law 246, afflrmed 33 A.2d 
892, 130 N.J.Law 555. 

Okl.—Owen v. Kitterman, 62 P 2d 
1193, 178 Okl. 483. 

Tex—Great Atlantic & Pacific Tea 
Co. V. Logan, Civ.App., 33 S.W 2d 
470. 

(2) Banana or banana peel. 

U.S.—Stowe V. S. H Kress «& Co., C. 

C,A.Tex., 164 F,2d 593. 

Ala.—P. W. Woolworth Co. v. Ney, 
194 So. 667, 239 Ala. 233.’ 

Cal.—Girvetz v. Boys’ Market, App., 
206 P.2d 6. 

Ga.—Southern Grocery Stores v. 
Greer, 23 S.E.2d 484, 68 Ga.App. 
683. 

La.—Powell V. L. Feibleman & Co., 
App., 187 So. 130. 

Mo-—^Varner v. Kroger Grocery «& 
Baking Co., App., 75 S-W.2d 585. 
Tex.—Safeway Stores of Texas v. 
Miller, Civ.App., no S.W.2d 927, 
error dismissed—Great Atlantic & 
Pacific Tea Co. v. Logan, Civ.App., 
33 S.W.2d 470. | 

(3) The fact that two or more em¬ 
ployees of store were performing 
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their duties within a few feet of 
grapes which invitee alleged were on 
floor did not establish negligence on 
part of storekeeper in failing to dig, 
cover grapes in absence of proof re¬ 
garding length of time grapes were 
on floor.—Kroger Grocery & Baking 
Co. V. Spillman, 130 S.W.2d 786 279 
Ky. 366. ' 

Oil on floor 

(1) In general.—De Baca v. Kahn 
161 P.2d 630, 49 N.M. 225. 

(2) Evidence that floor was re¬ 
cently oiled authorized inference that 
store operator knew of its slippery 
condition.—Bury v. F. W. Woolworth 
Co., 283 P. 917, 129 Kan. 514. 

Snow, slush, or water on floor 

Me.—Lander v. Sears, Roebuck & Co 
44 A.2d 886, 141 Me. 422. *' 

Mass.—Leary v. Jordan Marsh Co. 
77 N.E.2d 219, 322 Mass. 309— 
Livingston v. Friend Bros., 29 17. 
B.2d 193, 302 Mass. 602—Tariff v.' 
S. S. Kresge Co., 12 N,E.2d 79, 299 
Mass. 129. 

Wax on floor 

Cal.—Hatfield v. Levy Bros., 117 p 
2d 841, 18 Cal.2d 798. 

4. Iowa.—^Parsons v. H. L. Green 
Co., 10 N.w.2d 40, 233 Iowa 648. 
Mo.—Lewis v. National Bellas Hess, 
App., 152 S.W.2d 674—Stewart v. 
George B. Peck Co., 135 S.W.2d 
405, 234 Mo.App. 864. 

Vt.—Dooley v. Economy Store, 194 
A. 375, 109 Vt. 138. 


Existence of condition for several 
years 

Evidence that stairs had been In 
same general condition for five years 
supported finding by jury that de¬ 
fective condition of stairs and land¬ 
ing had existed for sufficient time 
for defendant to have discovered and 
remedied it In the exercise of rea¬ 
sonable care.—Freeman v. Leader 
Mercantile Co., 40 N.E.2d 648, 313 
Ill.App. 652. 

Evidence that worn step had been 
painted behind the metal tread es¬ 
tablished that the defect did not 
come into existence at or immediate¬ 
ly before customer fell, but was of 
sufficient long standing to give own¬ 
er ample time in which to have dis¬ 
covered and repaired the defect.— 
Sullivan V. S. S. Kresge Co., 163 S. 
W.2d 811, 236 Mo.App. 1191. 

Poreign objects or substances on 
stairways 

(1) In general.—^Leeds v. Sun-Ray 
Drug Co., C.A.Pa., 173 P.2d 666. 

(2) Candy paper wrappings.—Rel- 
ahan v. P. W. Woolworth Co., 67 P.2d 
638. 145 Kan. 884. 

(3) Fruit.—^Newell v. William 
Pilene’s Sons Co.. 6 N.E.2d 820, 296 
Mass. 489. 

(4) Plaintiff’s guess regarding 
age of foreign substance on stair- 
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knowledge or notice of a defect or danger existing 
on steps,5 ramp,® or runway.'^ 

(5) Precautions against Injury 

The general rules governing the weight and sufficiency 
of evidence apply as to the defendants precautions 
against injury. 

In actions based on negligence, the general rules 
governing the weight and sufficiency of evidence 


apply as to defendant’s precautions against injury.^ 
In various cases the sufficiency of the evidence as 
to defendant’s precautions against injury has been 
determined,^ as, for example, with respect to pre¬ 
cautions against injury resulting from, or in con¬ 
nection with, an air conditioning machine,am¬ 
monia pipes,a crane or hoist,^^ defects in articles 
manufactured or furnished,i3 elevators,fires,^^ an 
ice machine,and, as for example, with respect to 


way did not establish continuous 
presence of substance on step for an 
hour, and was not sufficient proof of 
actual or constructive notice to store 
of alleg-ed foreign substance.—Bron- 
stein V. F. W. Woolworth Co., IQ N. 
Y.S.2d 171. 

]^se metal strip 

Ill.—Swanson v. S. S. Kresge Co., 24 
K.E.2d '62, 302 Ill.App. 465. 

Ind.—F. W. Woolworth Co. v. Moore, 
48 N.E.2d 644. 221 Ind, 490. 

5. D.C.—Cheney v. S. Kann Sons & 
Co., D.C., 37 P.Supp. 493. 

ladies* rest room 

N.Y.—Strange v. Martinis, Inc., 35 
lsr.Y.S.2d 627, 264 App.Div. 889. re- I 
versed on other grounds 60 N.E.2d 
1017, 291 N.Y. 628. 

6. U.S.—Montgomery Ward & Co. v. 
Lamberson, C.C.A.Idaho, 144 F.2d 
97. 

7. Cal.—Madigan v. O. A. Hale & 
Co., 265 P. 574, 90 CaLApp. 151. 

8. Tex.—Dempster Mill Mfg. Co. v. 
Wiley, Civ.App., 131 S.W.2d 257, 
error dismissed, judgment correct. 

Customary conduct or methods see 
supra § 16. 

Precautions against injury generally 
see supra §§ 84-89. 

9. Cal.—Young v. Evans, 144 P.2d 
651, 62 Cal.App.2d 365. 

Ill.—Menestrina v. St- Louis Nat. 

Stock Yards, 278 Ill.App. 342. 
Mass.—Hart v. M. S. Kelliher Co., 31 
N.E.2d 619, 308 Mass. 213. 

N.Y.—Semanchuck v. Fifth Ave. & 
Thirty-Seventh St. Corporation, 49 
N.E.2d 507, 290 N.Y. 412—Klimas- 
zewski V. Herrick, 32 N.T.S.2d 441, 
263 App.Div. 235—Birss v. Consol¬ 
idated Amusement Enterprises, 9 
N.Y.S.2d 927. 

Or.—Pate v. Parker, 177 P.2d 250, 
180 Or. 330. 

Tex.—East Texas Theatres v. Swink, 
Civ.App., 173 S.W.2d 224, reversed 
on other grounds 177 S.W.2d 195, 
142 Tex. 268. 

Wash.—McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 
Wash.2d 81. 

45 C.J. p 1265 note 12 [c]. 

Collapse of walls of huildingp after 
fire 

Wash.—Teter v. Olympia Lodge No. 

1, I. O. O. F.. SO P.2d 547, 195 
Wash. 185. 


Collapse of water tower injuring 
workmen 

Tex.—Dempster Mill Mfg. Co. v. Wi¬ 
ley, Civ.App.. 131 S.W.2d 257, er¬ 
ror dismissed, judgment correct— 
Dempster Mill Mfg. Co. v. Lester, 
Civ.App., 131 S,W.2d 254, error dis¬ 
missed, judgment correct. 
Customer locked in cold storage lock¬ 
er room 

Ohio.—Simons v. City Ice & Fuel Co., 
App., 59 N.B.2d 231. 

Pall into vat of hoiling water while 
tanning fishing net 
Cal.—Vitrano v. Westgate Sea Prod¬ 
ucts Co., 93 P.2d 832, 34 Cal.App. 
2d 462. 

Class sash falling on husiness visitor 
Pa.—Hartman v. Miller, 17 A.2d 652, 
143 Pa,Super. 143. 

CK)lfer’s hall striking plaintiff com¬ 
panion 

Conn.—^Walsh v. Machlin, 23 A.2d 
156, 128 Conn. 412, 138 A.L.H. 538. 
Wax on dance floor 

Invitee’s testimony that she knew 
it was customary to put wax or a 
similar substance on dance floors, 
and that certain amount of wax 
would adhere to dancers’ shoes, that 
invitee knew there was wax or some 
other substance on soles and heels 
at time of injury and that invitee 
had on several occasions during the 
dance walked over place of accident 
established that owner was not neg¬ 
ligent in failing to warn invitee or 
to take steps for invitee’s further 
safety.—^Kalinowski v. Young Wom¬ 
en’s Christian Ass’n, 135 P.2d 852, 17 
Wash.2d 380. 

10. Gel—^A tlanta Enterprises v. 
James, 24 S.E.2d 130, 68 Ga.App. 
773. 

11. Explosion injuring workmen re¬ 
pairing wall 

Pa.—Valles v. Peoples-Pittsburgh 
Trust Co., 13 A.2d 19. 339 Pa, 33. 

12. X7.S.—Hook V. National Brick 
Co., C.C.A.Ind., 150 F.2d 184. 

La.—Bonvillain v. Realty Operators, 
App., 26 So.2d 26. 

Hoist rope used for raising materials 
to roof 

N.H.—Lawrence v. Tilo Roofing Co., 

3 A.2d 829, 90 N.H. 27. 

13. Explosion causing injury 

(1) Boiler tube.—Marsh Wood 

Products Co. V. Babcock & Wilcox ; 
Co., 240 N.W. 392, 207 Wis. 209. j 
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(2) Bottle containing carbonated 
beverage.—Luciano v. John Morgan, 
Inc.. 45 N.Y.S.2d 502, 267 App.Div. 
785- 

(3) Tire mending material.—Ran¬ 
kin V. Harlan Retreading Co., 183 S. 
W.2d 40, 298 Ky. 461. 

Pailure to label properly 

Testimony that on day following 
explosion of bottle of aqua ammonia 
causing plaintiff’s injury the drum 
purchased from defendant manufac¬ 
turer, and from w'hich the ammonia 
in the bottle had been taken, did not 
contain a label warning of the dan¬ 
ger of the ammonia was insufficient 
to authorize inference that manu¬ 
facturer had failed to label the drum 
properly when it had been purchased 
a number of d;ays earlier.—Kapp v. 
E. I. Bu Pont De Nemours & Co., D. 
C.Mich., 57 P.Supp. 32. 

Pingers caught in washing machine 
Pa.—Ebbert v. Philadelphia Electric 
j Co., 198 A. 323. 330 Pa. 257. 
Perfume 

In action to recover for burns sus¬ 
tained as result of using perfume 
manufactured by defendant, plaintiff 
had burden of proving negligence by 
showing that a sufficient number of 
customers were susceptible to irrita¬ 
tion by perfume, so that a jury could 
reasonably say that defendant ought 
to have known and recognized the 
danger of injury and ought to have 
guarded against it—Carter v. Yard- 
ley & Co., 64 N.E.2d 693, 319 Mass. 
92, 164 A.L.R. 559. 

14. Tex. — Gerneth v. Galbraith-Fox- 
worth Lumber Co., Com.App., 36 S. 
W.2d 191, modified on other 
grounds 38 S.W.2d 775. 

P all i n g down elevator shaft 
IT.S.—McCowat-Mercer Printing Co. 
V. Taylor, C.C.A.Tenn., 115 P.2d 
868 . 

15. Communicatioji of fire to ad¬ 
joining or neighboring property 

Mass.—Herrick v. City of Springfield, 
192 N.E. 626, 288 Mass. 212. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

Injury to child by fire in incinerator 
Conn.—Botticelli v. Winters, 21 A.2d 
381, 128 Conn. 210. 

16. Customer placing fingers into 
chute 

Ga.—Sanford v. Frigidice Co.» 23 S. 
E.2d 544. 68 Ga.App. 593. 
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a pile driver, ^ rug,is a sewer manhole,!^ or 
stairways.-® 

Evidence that no accident has occurred for a 
long period of time after the existence of a certain 
condition of things may justify a failure to antici¬ 
pate possible danger.^i The operation of an instru¬ 
mentality for a reasonable period of time under sim¬ 
ilar circumstances may have a tendency to show 
that in the ordinary course of things, an accident 
not having previously occurred, there is no reason 
to anticipate one ;22 the rule arises on the theory of 
probable responsibility and such evidence is simply 
a circumstance to consider with other evidence in 
the case.^^ 

Subsequent precautions. Evidence that the ap¬ 
pliance causing the injury could have been made 
stronger and had been changed thereafter or re¬ 
moved does not show negligence.^^ 


66 C.J.8, 

Injuries in or about stores. The sufficiency of the 
evidence as to whether defendant used or failed to 
use proper precautions against injuries suffered by 
customers or other persons in or about a store has 
been determined in various cases,as, for example 
where the injury has resulted from the condition of 
the entrance or exit to the store,26 the floor,27 
the stairways.2S 

(6) Violation of Statute or Ordinance 

A prima facie case of negligence ordinarily is estab¬ 
lished by showing that the act or omission complained 
of involved a violation of a statute or municipal ordi¬ 
nance. 

It is very generally considered that a prima facie 
case of negligence is established by showing that the 
act or omission complained of involved a violation 
of a statute29 or that act or omission involved vio- 


17. Pailure to gTiard ag'ainst Ufflit- 
aiog’ 

Evidence, including- testimony of 
two witnesses that pile driver was 
stored in usual way of storing pile 
drivers when not in use, and that in 
their many years of experience they 
knew cMf only two cases of a pile 
driver being struck by lightning, es¬ 
tablished that owners of pile driver 
were not negligent in failing to 
ground metallic portion of pile driv¬ 
er when storing it, so as to be liable 
for death of one who was struck by 
bolt of lightning while seated under 
pile driver in order to take advan¬ 
tage of the shade therefrom.—O'Neill 
V. Hemenway, La.App., 3 So.2d 210. 

la Pall on small rag on wnxed floor 
Kan.—McGuire v. McGuire, 103 P.2d 
884, 152 Kan. 237. 

19. lea-ving manhole nngtiarded 

Neb-—^Ramirez v. Chicago, B, & Q. 

R. Co., 219 N.W. 1, 116 Neb. 740. 

20. Ga.—Lake v. Cameron, 13 S.E. 
2d 856, 64 Ga.App. 501. 

Mass.—Skidd v. Quattrochi, 23 N.E. 

2d 1009, 304 Mass. 438. 

Mo.—Stoll V. Eirst Nat. Bank, 134 

S. W.2d 97, 345 Mo. 582. 

N.T.—^Pelligrino v. Seventh Chelsea ; 

Corporation, 20 N.T.S.2d 947. ! 

tTnlighted stairways 
Cal.—^Moore v. Marshall, 107 P.2d 
89, 41 CalA.pp.2d 490. 

Pailure to warn of open stair en¬ 
trance 

Ind.—Silvestro v. WelJz, 51 N.E. 2d 
629, 222 ind. 163. 

21. La.—^Lopes v. Sahuque, 38 So. 
810, 114 La. 1005—Caillier v. New 
Orleans Ry. & Light Co„ 120 So. 
76, 11 La.App. 93. 

22. Cal.—City of Oakland v. Pacific 
Gas & Electric Co., 118 P.2d 328, 
47 CaLApp.2d 444. 


23. Cal.—City of Oakland v. Pacific 
Gas & Electric Co., supra. 

24. Mo.—Brule v. Mayflower Apart¬ 
ments Co., App., 113 S.W.2d 1058. 

Tex.—Talley v. Beever, 78 S.W. 23, 
33 Tex.Civ.App. *675. 

25. Child placing fingers in coffee 
grinder 

Cal.—Crane v. Smith, 144 P.2d 356, 
23 CaL2d 288. 

Invitee struck by loaded merchandise 
truck 

D.C.—George v. Sears, Roebuck & 
Co., D.C., 36 P.Supp. 633, affirmed 
Sears, Roebuck & Co. v. George, 125 
P.2d 739, 75 U.S.App.D.C. 73. 

Injury to customer trying on defec¬ 
tive sun glasses 

Mo.—Barken v. S. S. Kresge Co., 
App., 117 S.W,2d 674. 
parking lot 

(1) Palling over curbing.—^Brooks 
V. Sears, Roebuck & Co., 19 N.E.2d 
39, 302 Mass. 184. 

(2) Stumbling over stump of post. 
—^Acme Markets v. Remschel, 24 S.E. 
2d 4-30, 181 Va. 171. 

26. Pall on steps I 

N.H.—Berquist v. F. ‘W. Woolworth 

Co., 21 A.2d 169, 91 N.H. 428, opin¬ 
ion adhered to 21 A.2d 726, 91 N.H. 
428. 

Pa.—^Huxenbaugh v. J. G. McCrory 
Co., 20 A.2d 910, 145 Pa.Super. 586, 
dissenting opinion 21 A.2d 242, 145 
Pa. Super. 586. 

Bevol-ving door 

Mo.—Tuttle V. Kline's, Inc., 89 S.W. 
2d 676, 230 Mo.App. 230. 

27. U.S,—P. W. Woolworth Co. v. 
Carriker, C.C.A.Mo., 107 P.2d 689— 
Rankin v. S. S. Kresge Co., D.C. 
W-Va., 59 P.Supp, 613, affirmed, C. 
C.A., 149 P.2d 934. 

Mass.—Parker v. Jordan Marsh Co„ 
37 N.E,2d 465, 310 Mass. 227. 
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PalHng down cellar opening 
N.J.—Walec v. Jersey State Electric 
Co., 13 A.2d 301, 125 N.J.Law 90. 

Palling through trapdoor 
Cal.—^John v. B, B. McGinnis Co. 99 
P.2d 323, 37 Cal.App.2d 176. 

Ploor in process of being polished 
Cal.—^Davis v. Duncan, 112 P.2d 300, 
44 Cal.App.2d 280. 

Poreign substances on floor 

U. S.—Rankin v. S. S. Kresge Co., D. 
C.W.Va., 59 P.Supp. 613, affirmed, 
C.C.A., 149 P.2d 934. 

Hole In floor 

N.H.—Hashim v. Chimiklis, 21 A.2d 
166, 91 N.H. 456. 

Va.—Glass v. David Pender Grocery 
Co., 5 S.E.2d 478, 174 Va. 196. 

Palling or tripping over object 

(1) Small dark-colored ottoman in 
I aisle.—^Drumm v. Montgomery Ward 

& Co., 21 N-Y.S.2d 290, 259 App.Div. 
1106, reargument denied 22 N.T.S.2d 
53-2, 260 App.Div. 816, appeal denied. 

(2) Twine.—Sears, Roebuck & Co. 

V. Peterson, C.C.A.Minn., 76 P.2d 243. 

28. Mo.—Lindquist v. S. S. Kresge 
Co., 136 S.W.2d 303, 345 Mo. 849. 
N.Y.—Kleiman v. Feldstein, 254 N. 

Y.S. 649. 234 App.Div. 219. 

Ohio.—Torok v. Stambaugh-Thomp- 
son Co., App., 43 N.E. 2d 653. 

28. U.S.—Jackson v. Blue, C.C.A.Va., 
162 F.2d 67. 

Cal.—Martin v. Nelson, 187 P.2d 78, 
83 Cal.App.2d 733. 

La.—Taylor v. Texas & N. O. R. Co., 
App., 22 So.2d 771. 

Mo.—Schlinski v. City of St. Joseph, 
156 S.W. 823, 170 Mo.App. 380. 
N.Y.—Reilly v. Gristede Bros., 276 
N.Y.S. 194, 243 App.Div. 505, af¬ 
firmed 198 N.E. 406. 268 N.Y. 664. 
45 C.J. p 719 note 55. 
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lation of a municipal ordinance*^*^ A violation of 
a statute is in effect a showing of negligence.^i 

Conclusive evidence of negligence. It has been 
held that the violation of a statute,3 2 ordinance ,22 
or regulation^t is not conclusive evidence of negli¬ 
gence. However, it has also been held that the vio¬ 
lation of a statutory duty^s or a duty prescribed by 
a municipal ordinance's constitutes conclusive evi¬ 
dence of negligence. At any rate, where the viola¬ 
tion of a statute or ordinance is prima facie evi¬ 
dence of negligence, it becomes conclusive when 
its probative force is not overcome by rebutting evi- 
dencc.2'^ 

Violation as sufficient to sustain finding of neg¬ 
ligence. The violation of a statute or ordinance 
prescribing a duty is evidence of negligence suffi¬ 
cient to sustain a finding that the particular act or 
omission involving such breach of duty was negli- 

gent.2S 

§ 244. Cause of Injury 

a. In general 


b. Ownership or control 

c. Personal participation or relation to 

active wrongdoer 

a. In General 

In actions founded on negligence, the causal connec¬ 
tion between the defendant's negligence and the plain¬ 
tiff's injury must be established by a preponderance 
of the evidence, either direct or circumstantial. 

In actions founded on negligence, the causal con¬ 
nection between defendant's negligence and plain¬ 
tiff's injury must be proved by plaintiff, as consid¬ 
ered supra §§ 200, 209, and plaintiff may not re¬ 
cover in the absence of sufficient evidence estab¬ 
lishing a causal connection between defendant's neg¬ 
ligence and his injury.29 Plaintiff cannot meet his 
burden of proving the causal connection merely by 
showing that he was free from contributory negli¬ 
gence.^® The causal connection between defend¬ 
ant's negligence and plaintiff's injury must be estab¬ 
lished by a preponderance of the evidence.** ^ 


Violation of statute or ordinance as: 
Evidence of negligence see supra 
§ 19. 

Negligence see supra § 19. 
Negligence per se see supra § 19. 
Prima facie evidence of negligrence 
see supra § 204. 

Prima facie negligence see supra 
§ 19. 

Raising presumption of negligence 
see supra § 204. 

Order of fire commissioner made 
pursuant to the city charter has all 
the authority of a statute or ordi¬ 
nance, and its violation, of itself, is 
sufficient to establish prima facie 
defendant’s negligence.—Adamson v. 
Green-Wood Cemetery, 150 N.T.S. 
467, 164 App.Div. 832, 835. 

30. N.D.—Steinke v. Halvorson, 178 
N.W. 964, 46 N.D. 10. 

45 C.J. p 719 note 56. 

Depending on. the facts and cir¬ 
cumstances of the case, the violation 
of an ordinance may establish prima 
facie or conclusive cause of action.— 
Palladino v. Onondaga County Sav. 
Bank, 296 N.T.S. 683, 162 Misc. 726. 
affirmed 8 N.T.S.2d 773, 255 App.Div. 
929. 

31. Cal.—Martin v. Nelson, 187 P.2d 
78, 82 Cal.App.2d 733. 

32. III,—^Wise V. Kuehne Mfg. Co., 
63 N.R2d 711, 322 Ill.App. 26. 

Me.—Jones v. Co-operative Assoc, of* 
America, 84 A. 985, 109 Me. 448, 
450, L.R.A.1915E 74-5. 

Mass.—Cruinan v. Famous Players- 
I/asky Corporation, 167 N.E. 235, 
267 Mass. 501. 

Violation of statute or ordinance as 
negligence per se see supra § 19. 

33. Mass.—Gaw v. Hew Const, Co., 
65 C.J.S.—69 


15 N.E.2d 225, 300 Mass. 250—Falk 
V. Pinkelman, 168 N.E. 89, 268 
Mass. 524—Guinan v. Famous 
Players-Lasky Corporation, 167 N. 
E. 235, 267 Mass. 501. 

34. Mass.—Guinan v. Famous Play¬ 
ers-Lasky Corporation, supra, 

35. Mass.—Herman v. Sladofsky, 17 
N.E.2d 879. 301 Mass. 634, applying 
Connecticut law. 

Or.—Cauldwell v. Bingham & Shelley 
Co., 163 P. 827. 84 Or. 257. 

Tenn.—Stearns v. Williams, 12 Tenn. 
App. 427. 

45 C.J. p 720 note 76. 

Pailure to use degree of care de¬ 
fined by statute or city ordinance for 
exercise in calling or occupation is 
evidence more or less conclusive of 
negligence as to every one.—Stem v. 
Great Island Corporation, 293 N.T.S. 
60S, 250 App.Div. 115. 

36. Tenn.—Steams v. Williams, 12 
Tenn.App. 427. 

37- Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Caper- 
ton V. Mast, 192 P.2d 467, So Cal. 
App,2d 157—'Prescott v. City of 
Orange, 132 P.2d 523, 56 Cal.App. 
2d 144. 

Me.—Jones v. Cooperative Assoc, of 
America, 84 A. 985, 109 Me. 448, 
L.R.A.1915E 745. 

N.T.—Coe V. City of New York, 265 
N.T.S. 10, 238 App.Div. 453. 

38. Ariz.— Corpus Juris quoted iu 
Cobb v. Salt River Valley Water 
Users' Ass’n, 114 P.2d 904, 906, 57 
Ariz. 451. 

Me.—Morin v. Carney, 166 A. 166, 132 
Me. 25. 

45 C.J. p 718 note 34. 
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39. U.S.—Sears, Roebuck & Co. v. 
Johnson, C-C.A.OkL, 91 P.2d 332. 

Ark.—Marathon Oil Co. v. Sowell, 88 
S.W.2d 82, 191 Ark. S65. 

Mich.—Schultz v. Sollitt Const. Co., 
295 N.W. 5S5, 296 Mich. 125. 

N.J.—Woschenko v. C. Schmidt & 
Sons, 66 A-2d 169, 2 N.J. 269. 

N.T.—Digelormo v. Weil, 183 N.E. 
360, 260 N.T. 192. reargument de¬ 
nied 185 N.E. 728, 261 N.T. 536— 
Dougherty v. Shapiro, 28 N.Y.S.2d 
320, 262 App.Div. 865 —Ingersoll v. 
Liberty Bank of Buffalo, 300 N.T. 
S. 126, 252 App.Div. 921, reversed 
on other grounds 14 N.E.2d 828, 278 
N.T. 1—Hochman v. Aronowitz, 
297 N.T.S. 429, 251 App.Div. 914—■ 
Hockstein v. Congregation Talmud 
Torah Sons of Israel, Bronx, 258 N. 
Y.S. 479, 144 Misc. 207. 

Okl.—Kroger Grocery & Baking Co. 
V. Roark, 43 P.2d 710, 171 Okl. 595, 

Pa.—Konyk v. Nolan, 40 A.2d 888, 
156 Pa.Super. 531—Hartman v. Mil¬ 
ler, 17 A.2d 652, 143 Pa.Super. 143. 

R.I.—McDonald v. F. W. Woolworth 
Co., 20 A.2d 250, 66 R.L 488—Wyz- 
ga V. David Harley Co., 199 A. 452, 
60 R.I. 480. 

Causal connection as question of law 
or fact see infra §§ 264, 265. 

Proximate cause of injury generally 
see supra §§ 103”115. 

40. U.S.—Wright v. Wilson, D.C.Pa., 
64 F.Supp. 694, affirmed 154 F.2d 
616, 170 A.L.R. 1227. certiorari de¬ 
nied Wright V. Lohr, 67 S.Ct. 60, 
329 U.S. 743, 91 L.Ed. 640. 

41. U.S.—Mast V. Illinois Cent. R- 
Co., D.C.Iowa, 79 F.Supp. 149. 

Cal.—Polk V. City of Los Angeles, 
159 P.2d 931, 26 Cal.2d 519—Bar- 
tholomai v. Owl Drug Co., 108 P.2d 
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The causal connection may be established by di¬ 
rect evidence^^ or by a combination of direct and 
circumstantial evidence.'^^ Direct evidence is not, 


65 C.J.S, 

however, essential,but the proof may be circum¬ 
stantial and the manner in which the injury oc¬ 
curred may, in the absence of positive proof, be es- 


36, 42 Cal.App.2d 38—Young v. 

Gautier, 82 R2d 959, 28 Cal.App.2<3 
494—Jolley v. Clemens, 82 P.2d 51, 

28 Cal.App.2d 65—McGlothln v. 
City and County of San Francisco, 
10 P.2d 116, 122 Cal.App. 324. 

Pel.—Bowing v, Delaware Rayon Co., 
192 A. 598, 8 W.W.Harr. 339—Bid¬ 
dle V. Haldas Bros., 190 A. 588, 8 
W.W.Harr. 210—Willis v. Schlag- 
enhauf, 188 A. 700, 8 W.W.Harr. 96. 
Idaho.—Doxstater v. Northwest Cities 
Gas Co., 154 P.2d 498, 65 Idaho 814. 
Iowa.—Whetstine v. Morax’ec, 291 N 
W. 425, 228 Iowa 352—Carstensen 
V. Thomsen, 245 JST.W. 734, 215 Iowa 
427, n 

La.—^Aden v. Scott-Burr Stores Cor¬ 
poration, App., 176 So. 131. 

Mass.—Comeau v. Beck, 64 iSr-E.2d 
436, 319 Mass. 17—Brown v. Bangs, 

29 N‘.E.2d 5, 306 Mass. 551—Walker 
V. Benz-Kid Co., 181 N.E. 799, 279 
Mass. 533. 

Minn.—Smock v. Mankato Elks Club, 
280 N.W. 851, 203 Minn. 265. 

Miss.—Blizzard v. Fitzsimmons, 10 
So.2d 343, 193 Miss. 484. 

Mo.—Taylor v. Prudential Ins. Co. of 
America, 131 S.W.2d 226, 234 Mo. 
App. 317. 

Neb.—Meyer v. Platte Val, Const. Co., 
25 N.W.2d 412, 147 Neb. 860. 
N.Y.—Kerner v. State, 45 N.Y.S.2d 
648—Greenspan v. Dillingham, 26 
N.Y.S.2d G99. 

N.C.—Bechtler v. Bracken, 11 S.E. 

2d 721, 218 N.C. 515. 

Ohio.—Smith v. Thoms, 9 N.E.2d 172, 
55 Ohio App. 174—Cincinnati St. 
Ry. Co. V. Adams, 169 N.E. 480, S3 
Ohio App. 311. 

OkL—Winn v, Corey, 65 P,2d 522, 179 
OkL 305. 

Pa.—Reynolds v. McCartney, Com.PL, 
28 Del.Co. 485. 

Tenn.—Corpus Juris cited in Stand¬ 
ard Oil Co. of Louisiana v. Roach, 
94 S.W.2d 63, 65, 19 Tenn.App. 661. 
Tex.—Benkendorfer v. Garrett, Civ. 
App., 143 S.W.2d 1020, error dis¬ 
missed, judgment correct. 

Utah.—Corpus Juris cited in Stoker 

V. Ogden City, 54 P.2d 849, 853, 88 
Utah 389. 

W.Va.—^Webb v. Brown & William¬ 
son Tobacco Co., 2 S.E.2d 898, 121 

W. Va. 115. 

45 C.J. p 1267 notes 38, 39. 

Sole cause and proximate cause 
More proof and a greater burden 
of evidence is required to prove that 
an act of negligence was the sole 
cause than to show that it was a 
proximate cause.—Hemsell v. Sum¬ 
mers, Tex.Civ.App., 138 S.W.2d 865— 
Carter v. Ferris, Tex.Civ.App., 93 S. 
W.2d 504, error dismissed. 

42. Iowa.—Rodefer v. Turner, 6 N, 
W.2d 17, 232 Iowa 691—Rauch v. 


Des Moines Electric Co., 218 N.W. 
340, 206 Iowa 309. 

Okl.—Oklahoma City-Ada-Atoka Ry. 
Co. V. Swink, 97 P.2d 72, 186 Okl 
292. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

Wash.—Gardner v. Seymour, 180 P.2d 
564, 27 Wash.2d 802. 

43. Iowa,—^Rauch v. Des Moines 
Electric Co., 218 N.W. 340, 206 Iowa 
309. 

44. U.S,—^Johnson v. Grifliths S. S. 
Co., C.C.A.Wash., 150 F.2d 224— 
Bonzik v. Delaware & Hudson R. 
Corporation, D.C.Pa., 25 F.Supp. 
435, reversed on other grounds, 
C.C.A., Delaware & H. R. Corp. v. 
Bonzik, 105 F.2d 341. 

Ky.—Kelly v. Walgreen Drug Stores, 
170 S.W.2d 34, 293 Ky. 691. 

Mo.—^Anderson v. Asphalt Distribut¬ 
ing Co., 55 S.W.2d 688, 86 A.L.R. 
1033—David v. Missouri Pac. R. 
Co., 41 S.W.2d 179, 328 Mo. 437, 
reversed on other grounds 52 S.Ct. 
242, 284 U.S. 460, 76 L.Ed. 399— 
State ex rel. City of St. Charles 

V. Haid, 28 S.W.2d 97. 325 Mo. 107 
—Messing v. Judge & Dolph Drug 
Co., 18 S.W.2d 408, 322 Mo. 901— 
Henry v. Tinsley, App., 218 S.W.2d 
771—Taylor v. Silver King Oil & 
Gas Co., App., 203 S.W.2d 147— 
Johnessee v. Central States Oil 
Co., App., 200 S.W.2d 383—Pate v. 
Big Bend Quarry Co., App., 138 S. 

W. 2d 709—^Lee v. Allen, App., 120 
S.W.2d 172—Long v. F. W. Wool- 
worth Co., 109 S.W.2d 85, 232 Mo. 
App. 417—Setzer v, Ulrich, App., 
90 S.W.2d 154. 

N.Y.—Allen v. Stokes, 23 N.T.S.2d 
443, 260 App.Div. 600, reargument 
denied 24 N.Y.S.2d 904, 260 App. 
Div. 1007. 

Pa.—Keough v. Markus, 173 A. 768, 
114 Pa.Super. 80. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O'Malley v. Eagan, 5 P. 
2d 276, 43 Wyo. 350. 

45 C.J. p 1268 note 40. 

Demonstration of connection be¬ 
tween defendant’s negligence and re¬ 
sultant injury is not required.— 
Week V. Los Angeles County Flood 
Control Dist., 181 P.2d 935, 80 Cal. 
App.2d 182—Lorraine v. City of Los 
Angeles, 130 P.2d 140, 55 Cal.App.2d 
27—Redmond v. City of Burbank, 111 
P.2d 375, 43 Cal.App.2d 711—Galli- 
chotte V. California Mut. Building & 
Loan Ass’n, 41 P.2d 349, 4 Cal.App.2d 
508. 

Testimony of eyewitness is not 
necessary. 

U.S.—^Wright V. Wilson, D.C.Pa., 64’ 
F.Supp. 694, affirmed, C.C.A., 154 
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F.2d 616, 170 A.L.R. 1237, certio¬ 
rari denied Wright v. Lohr 67 s Ct 
50, 329 U.S. 743, 91 L.Ed. 640. ' 
Cal.—^Johnson v. Griffith, 120 P.2d 6 
17 Cal.2d 176—Jackson v. Hardy* 
160 P.2d 161 , 70 Cal.App.2d 6—^Lor- 
raine v. City of Los Angeles, 130 
P.2d 140, 55 Cal.App.2d 27—Red¬ 
mond V. City of Burbank, ill p.2d 
375, 43 Cal.App.2d 711. 

Mo.—Elgin V. Kroger Grocery Bak¬ 
ing Co., 206 S.W.2d 501. 

N.H.—Emery v. Tilo Roofing Co., 195 
A. 409, 89 N.H. 166. 

Okl.—Buxton V. Hicks, 131 P.2d 1015 

191 Okl. 573. 

45. U.S.—J. J. Newberry Co. v. 
Crandall, C.A.Ariz., 171 F.2d 281— 
Sadler v. Pennsylvania R. Co., C.C. 
A.Va., 159 P.2d 784—Johnson *v*. 
Griffiths S. S. Co., C.C.A.Wash. 150 
P.2d 224—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A.N.Y., 134 p. 
2d SOO^Detroit Edison Co. v. 
Ewing, C.C.A.Mich., 122 P.2d 852. 
Ala.—Griffin Lumber Co. v. Harper, 

25 So.2d 505, 247 Ala. 616—Harbin 
V. Moore, 175 So. 264, 234 Ala. 266, 

Cal.—Johnson v. Griffith, 120 P.2d 6, 
17 Cal. 2d 176—Jackson v. Hardy, 
160 P.2d 161, 70 Cal.App.2d 6—Lor¬ 
raine V. City of Los Angeles, 130 
P.2d 140, 55 Cal.App.2d 27—Red¬ 
mond V. City of Burbank, 111 P.2d 
375, 43 Cal.App.2d 711—Robertson 
V. Weingart, 267 P. 741, 91 Cal. 
App. 715. 

Fla.—Dehon v. Heidt, 38 So,2d 39. 
Iowa.—Rodefer v. Turner, 6 N.W.2d 
i 17, 232 Iowa €91—Rauch v. Des 
Moines Electric Co., 218 N.W. 340, 
206 Iowa 309. 

Ky.—^Wright «& Taylor v. Ochs, 208 
S.W.2d 52, 306 Ky. 396—Phoenix 
Amusement Co. v. Padgett’s Adm’x, 

192 S.W.2d 105, 301 Ky. 338—Cor¬ 
pus Juris cited in Hommes' Adm'r 

V. Chesapeake & O. Ry. Co., 104 S. 

W. 2d 431, 436, 268 Ky. 203. 

Minn.—^Nealis v. Chicago, R. I. & P. 

Ry. Co., 218 N.W. 125, 173 Minn. 
587. 

Mo.—^Elgin V. Kroeger Grocery & 
Baking Co., 206 S.W.2d 501—Frese 

V. Wells, 40 S.W.2d 652—Henry v. 
Tinsley, App., 218 S.W.2d 771— 
Johnessee v. Central States Oil Co., 
App., 200 S.W.2d 383—Palmer v. 
Hygrade Water & Soda Co., 151 S. 

W. 2d 548, 236 Mo.App. 247—Pate 
V. Big Bend Quarry Co., App., 138 
S.W.2d 709—Setzer v. Ulrich, App., 
90 S.W.2d 164—Tueteberg v. St. 
Louis Public Service Co., App., 41 
S.W.2d 956—Lally v. Morris, App., 

26 S.W.2d 52. 

Mont.—^Westerdale v. Northern Pac. 

Ry. Co., 273 P. 1051, 84 Mont 1. 
N.H.—Emery v. Tilo Roofing Co., 195 
A. 409, 89 N.H. 166. 
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tablished by reasonable inference from the physical 
facts shown.^^ 

Proof beyond a reasonable doubt is not required'^^ 


nor is proof to an absolute certainty.**^ It has been 
held that the evidence need not exclude all other 
possible hypotheses,^® it being sufficient to exclude 


K.T.—Wells V. Thaber Realty Co., 48 
N.Y.S.2a 480, 268 App.Div. 751— 
Allen V. Stokes, 23 K.Y.S.2d 443. 
260 App.Div. 600, reargrument de¬ 
nied 24 N.T.S.2d 994, 260 App.Div. 
1007. 

Ohio.—^Woodworth v. New York Cent. 
R. Co., SO N.E.2d 142. 149 Ohio St, 
543—Babcock v. Prudential Ins. Co. 
of America, App., 60 N.E.2d 495. 
Okl.—Fleming v. Hodgson, 185 P.2d 
181, 199 Okl. 261“Stockett v. 

Steele, 169 P.2d 195, 107 Okl. 134— 
Casualty Reciprocal Exchange v. 
Sutftn, 166 P.2d 434, 196 Okl. 567— 
Oklahoma City v. Dobbs, 142 P.2d 
369, 193 Okl. 183—Kansas, O. & G. 
Ry. Co. V. Dillon, 135 P.2d 498, 191 
Okl. 671—Buxton v. Hicks, 131 P.2d 
1015, 191 Okl. 573—McCracken v. 
Franco-Dominion Development Cor¬ 
poration, 117 P.2d 135, 189 Okl. 354 
—Wray v. Garrett, 113 P.2d 367, 
189 Okl. 28—Oklahoma v. City-Ada- 
Atoka Ry. Co. v. Swink, 97 P.2d 72, 
186 Okl, 292—Oklahoma Natural 
Gas Co. V. Courtney, 79 P.2d 235, 
182 Okl. 582—Covington Coal Prod¬ 
ucts Co. V. Stogner, 72 P.2d 491, 
181 Okl. 35—Highway Const. Co. v. 
Shue, 49 P.2d 203, 173 Okl. 456— 
St. Louis-San Francisco Ry. Co. v. 
Starkweather, 297 P. 815, 148 Okl. 
94—Griffin Grocery Co. v. Scrog¬ 
gins, 293 P. 235, 145 Okl. 9—Mead 
V. Chickasha Gas & Electric Co., 
278 P. 286, 137 Okl. 74. 

Or.—Bevin v. Oregon-Washington R. 
& Nav. Co.. 298 P. 204, 136 Or. 18, 
certiorari denied Oregon-Washing- 
ton R. & Nav. Co. v. Bevin, 52 S.Ct. 
21, 284 U.S. 639, 76 L.Ed. 543. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497—Anderson v, Reading 
Co., 159 A. 450, 306 Pa. 246—Brady 
V. City of Philadelphia, 41 A.2d 
355, 156 Pa.Super. 607—Silberman 
V. Dubin, 36 A.2d 854, 155 Pa.Super. 
3. 

R.I-—^Nahigian v. Belcher & Loomis 
Hardware Co., 18 A.2d 388, 66 R.I. 
194. 

Tenn.—Life & Casualty Ins. Co. v. 

Maness, 13 Tenn.App. 416. 

Tex.—Corptis Juris cited in Western 
Telephone Corporation of Texas v. 
McCann, Tex.Com.App., 99 S.W.2d 
895, 897, 128 Tex. 582—^Comet Mo¬ 
tor Freight Lines v. Holmes, Civ. 
App., 203 S.W.2d 233, refused no 
reversible error—Gulf, C. & S. F. 
Ry. Co. V. Bouchillon, Civ.App., 186 
S-W.2d 1006, refused for want of 
merit—Houston Electric Co, v- Mc¬ 
Leroy, Civ.App., 153 S.W.2d 617, re¬ 
versed on other grounds 163 S.W. 
2d 1062, 139 Tex. 170—Montgomery 
Ward & Co. v. Levy, Civ.App., 136 
S.W.2d 663, error dismissed, judg¬ 
ment correct —^Walgreen Texas Co. 


V. Shivers. Civ.App.. 131 S.W.2d 
650, reversed on other grounds 151 
S.W.2d 625, 137 Tex. 405—Corpus 
Juris cited in Gulf. C. & S. P. Ry. 
Co. V. Hitt, Civ.App., 60 S.W.2d 
864, 867—Texas & N. O. R. Co. v. 
Ewing, Civ.App., 46 S.W.2d 308, er¬ 
ror dismissed—English v. Miller, 
Civ.App., 43 S.W.2d 642, error re¬ 
fused. 

Vt.—Healy v. Moore, 1S7 A. 679, 108 
Vt, 324, followed in 187 A. 692, 108 
Vt. 351. 

Wash.—Gardner v. Seymour, 180 P. 
2d 564, 27 Wash.2d 802—Nelson v. 
West Coast Dairy Co., 105 P.2d 76, 

5 Wash.2d 284, 130 A.L.R. 606. 
Wyo.—O'Mally v. Eagan, 2 P.2d 1063. 

43 Wyo. 233, 77 A.L.R. 582. rehear¬ 
ing denied O’Malley v. Eagan, 5 
P.2d 276, 43 Wyo. 350. 

45 C.J. p 1268 note 41. 

Circumstantial evidence generally 
see Evidence § 1039. 

4rS. Tenn.—Gannon v. Crichlow, 13 
Tenn.App. 281. 

45 C.J. p 1269 note 42. 

47. Iowa.—Allison v. Bankers Life 
Co., 299 N.W. S89, 230 Iowa 995— 
Whetstine v. Moravec, 291 N.W. 
425, 22S Iowa 352. 

Mich.—Curtis v. Sears, Roebuck & 
Co., 299 N.W. 706, 298 Mich. 539. 
N.J.—Steskovitz v. West End Build¬ 
ing & Loan Ass’n of Newark, 15 
A.2d 778, 125 N.J.Law 435—Jaeger 
V. Elizabethtown Consolidated Gas 
Co., 11 A.2d 746, 124 N.J.Law 420— 
McKittrick v- Dugan Bros, of New 
Jersey. 197 A. 905, 119 N.J.Law 605. 
affirmed 1 A.2d 331, 121 N.J.Law 
49. 

Va-—Clark v. Hodges. 39 S.E.2d 252, 
185 Va. 431. 

45 C.J. p 1269 note 43. 

48. Cal.—Gallichotte v. California 
Mut. Building & Loan Ass’n, 41 P. 
2d 349, 4 Cal.App.2d 503. 

Or.—Clemens v. Smith, 134 P.2d 424, 
170 Or. 400. 

Pa.—Saganowich v, Hachikian, 35 A. 
2d 343, 348 Pa. 313—Giordano v. 
Clement Martin, Inc., 31 A-2d ^04, 
347 Pa. 61. 

Wis.—Nelson v. Newell, 217 N.W. 

723, 195 Wis. 572. 

45 C.J. p 1269 note 44. 

49. U-S.—Sweeney v. Bonacci, C.A. 
Pa., 173 F.2d 541—Sears, Roebuck 

6 Co. V. Scroggins, C.C.A.Mo., 140 
P.2d 718. 

Cal.—Barham v. Widing, 291 P. 173, 
210 Cal. 206—Moore v. Belt, App., 
203 P.2d 22—^Mastro v. Kennedy, 
134 P.2d 865, 57 Cal.App.2d 499— 
Pierce v. Paterson, 123 P.2d 544, 
50 Cal.App.2d 486—Sim v. Weeks, 
45 P.2d 350, 7 Cal.App.2d 28. 
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D.a—Chri.^tie v. Callahan. 124 F.2d 
82.7, 75 U.S.App.D.C. 1.33. 

Mass.—Howard v. Lowell Coca-Cola 
Bottling Co., 78 N.E,2d 7. 322 Mass. 
546—Gilmore v. Kilbourn, 58 N.E, 
2d 143. 317 Mass. 35S—Williams v. 
United Men’s Shop, 58 N.E.2d 2, 
317 Mass. 319—McCabe v. Boston 
Consol. Gas Co., 50 N.E.2d 640, 
314 Mass. 493—Noble v. Park En¬ 
terprise, 47 N.E.2d 947, 313 Mass. 
454—Eagles v. National Plate & 
Window Gla.ss Co., 45 N.E.2d 402, 
312 Mass. 463—Ruffin v. Coca Cola 
Bottling Co., 42 N.E.2d 259, 311 
Mass. 514—Bennett v. Cohen, 39 
N.E.2d 571, 310 Mass. 714—Mucha 
V. Northeastern Crushed Stone Co.. 
30 N.E.2d 870, 307 Mass. 592— 
Conley v. Morash, 30 N.E.2d 224, 
307 Mass. 430—Brown v. Bangs, 29 
N.E.2d 5, 306 Mass. 551—Dunbar 
V. Ferrera Bros.. 27 N.B.2d 675, 
306 Mass. 90—^^Valker v. Benz-Kid 
Co., 181 N.E. 799, 279 Mass. 533— 
Gavin v. Kluge, 176 N.E. 193, 275 
Mass. 372. 

Mich.—Harrison v. Lorenz, 6 N.W. 
2d 554, 303 Mich. 382. 

Mo.—State ex rel. City of St. Charles 
V. Haid, 28 S.W. 2d 97, 325 Mo. 
107—Reaves v. Kramer, 9 7 S.W.2d 
136, 231 Mo.App. .368. 

Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 138 Neb. 
262. 

N.Y.—Betzag v. Gulf Oil Corp., 83 
N.E.2d 833, 298 N.Y. 358—Corn- 

brooks V. Terminal Barber Shops, 
26 N.E.2d 25, 282 N.Y. 217, mandate 
conformed to 19 N.Y.S.2d 390, 259 
App.Div. 375—Rosenberg v. Sch¬ 
wartz, 183 N.E. 282, 260 N.Y. 162— 
Allen V. Stokes, 23 N.Y.S.2d 443, 
260 App.Div. 600, reargument de¬ 
nied 24 N.Y.S.2d 994, 260 App.Div. 
1007—Kibiuk v. Windsor Resi¬ 
dences, 52 N.Y.S.2d 326, 183 Misc. 
499, affirmed in part and reversed 
in part on other grounds 54 N.Y.S, 
2d 117, 184 Misc. 186, 

Okl.—Buxton V. Hicks, 131 P.2d 1015, 
191 Okl. 573. 

Pa.—^Van Tine v. Cornelius, 50 A-2d 
299, 355 Pa, 584—Stauffer v. Rail- 
W’ay Exp. Agency, 47 A.2d 817, 
355 Pa. 24—Straight v. B. tF. Good¬ 
rich Co., 47 A.2d 605, 354 Pa. 391— 
Dunmire v. Fitzgerald, 37 A.2d 
596, 349 Pa. 611—Saganowich v. 
Hachikian, 35 A.2d 343, 348 Pa- 
313—Giordano v. Clement Martin, 
Inc,, 31 A.2d 504, 347 Pa. 61—Dil¬ 
lon V. William S. Scull Co., 64 A.2d 
525, 164 Pa,Super. 365—Flowers v. 
Dolan, 38 A.2d 429, 155 Pa.Super. 
378—Trostel v. Reading Steel 
Products Corporation, 31 A.'2d 909, 
152 Fa.Super. 273—Menaker v. Sup- 
1 pi ee-Wills-Jones Milk Co.. 189 A. 
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other reasonable hypotheses^o and to establish by a j was due to defendant's act or omission. 

fair preponderance the hypothesis that the injury 1 On the other hand, the causal connection between 


714. 125 Pa-Super. 76—Young- v. 
Yellow Cab Co., 180 A. 63, US Pa. 
Super. 495. 

Tenn.—Jones v. Mercer Pie Co., 214 
S.W.2d 46—Campbell v. Campbell, 
199 S.W.2d 931, 29 Tenn.App. 651— 
Standard Oil Co. of Louisiana v. 
Roach, 94 S.W.2d 63, 19 Tenn.App. 
661—^Nashville Gas & Heating Co. 
V. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 64S—^Nashville Ry. & Light 
Co. V. Harrison, 5 Tenn.App. 22. 
Tex.—Bohn Bros. v. Turner, Civ.App., 
182 S.W.2d 419, error refused. 

Va.—Bly V. Southern Ry. Co., 31 S.E3. 
2d 564, 1S3 Va. 162, 172 A.L.R. 
584, opinion adhered to 32 S.B.2d 
659, 183 Va. 406, 172 A.L.R. 564. 
Vt.—Joly V. Jones. 55 A.2d 181, 115 
Vt. 174. 

Wash.—Lang v. Puget Sound Nav. 

Co., 65 P.2d 1069, 189 Wash. 353. 

45 C.J, p 1259 note 46. 

‘‘Probable causes may be inferred 
from apparent defects, despite the 
possibility of error that inheres in 
all human observation and all human 
inferences.”—Doctors Hospital v. 
Badgley, 156 F.2d 569, 570, 81 U.S. 
App.D.C. 171. 

Two co^icurreJtt acts of negligence 
Principle authorizing jury to elect 
one theory of causation pointed to by 
evidence, notwithstanding existence 
of other plausible theories with or 
without support in evidence, applies 
if two concurrent acts of negligence 
were proximate cause of injury.— 
Southern Grocery Stores v. Greer, 23 
S.E.2d 484, 68 Ga.App. 683. 

Hemote possibilities 
N.Y.—^Betzag v. Gulf Oil Corpora¬ 
tion. 83 N.E.2d 833, 298 K.Y. 358— 
Dillon T. Rockaway Beach Hospi¬ 
tal & Dispensary, 30 N.E.2d 373, 
284 H.Y. 176—Cornbrooks v. Ter¬ 
minal Barber Shops, 26 N.E.2d 
25, 282 N.Y, 217, mandate con¬ 
formed to 19 N.Y.S.2d 390. 259 
App-Div. 375—Ingersoll v. Liberty 
Bank of Buffalo, 14 N.B.2d 828, 278 
N.Y. 1. 

demote probabilities 
N.Y.—^Warner v. City of Albany, 31 
N.Y.S.2d 75, 262 App.Div. 677— 

Massaro v. Batterman, 68 N.Y.S.2d 
900, affirmed 74 N.Y.S,2d 418, 273 
App.Div. 1026, appeal and reargu- 
Ment denied 75 N.Y.S.2d 526. 273 
App.Div. 773. 

SO, lowa.^—^Schmidt v. Hayden, 219 
N.W. 399, 205 Iowa 1369. 

Pa.—^KTniess v. Badolato, 22 A. 2d 
694, 343 Pa. 213—Cafn v. Booth & 
Flinn, 144 A. 286. 294 Pa. 334— 
Menaker v. Supplee-Wills-Jones 
Milk Co., 189 A. 714, 125 Pa.Super. 
79—Fritz t. Reber-Kom Co., Com. 
PL, 20 Lehigh Co.L.J. 171, 57 Yorlc 
Leg.Rec. 164. 

45 C.J. p 1269 note 47. 


[ 51. Mass.—Howard v. Lowell Coca- 
Cola Bottling Co., 78 N.B.2d 7, 
322 Mass. 546—Carter v. Yard ley 
& Co., 64 N.E.2d 693, 319 Mass. 92, 
164 A.L.R. 559—Gilmore v. Kil- 
bourn, 58 N.E.2d 143, 317 Mass. 
358—^Williams v. United Men's 
Shop, 58 N.E.2d 2, Jl? Mass. 319— 
McCabe v. Boston Consol. Gas Co., 
50 N.E.2d 640, 314 Mass. 493— 

Noble V. Park Enterprise, 47 N.E. 
2d 947, 313 Mass. 454—Eagles v. 
National Plate <& Window Glass 
Co.. 45 N.E.2d 402, 312 Mass. 463— 
Ruffin V. Coca Cola Bottling Co., 42 
N.E.2d 259, 311 Mass. 514—Bennett 
V. Cohen, 39 N.E.2d 571, 310 Mass. 
714—Conley v. Marash, 30 N.E.2d 
224, 307 Mass. 430—Brown v. 

Bangs, 29 N-E.2d 5, 206 Mass. 
551—^Dunbar v. Ferrera Bros., 27 
N.E.2d 675. 306 Mass. 90—Walker 
V. Benz-Kid Co., 181 N.E. 799, 279 
Mass. 533—^Navien v. Cohen, 167 
N.E. 666. 268 Mass. 427. 

Mont.—Burns v. Eminger, 276 P. 437, 
.84 Mont. 397. 

Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W, 712, 138 Neb. 
252. 

N.Y.—Goelet r. F. W. Wool worth Co., 
294 N.Y.S. 542, 162 Misc. 735. 
Tenn.—Jones v. Mercer Pie Co., 214 
S.W.2d 46—Standard Oil Co. v. 
Roach, 94 S.W.2d 63, 19 Tenn.App. 
661—Harriman & Northeastern R. 
Co. V, McCart, 15 Tenn.App. 109. 
Tex.—^Bohn Bros. v. Turner, Civ.App., 
182 S.W.2d 419, error refused. 

Vt.—Joly V. Jones, 55 A. 2d 181, 115 
Vt. 174. 

Va.—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

Wash.—Lang v. Puget Sound Nav. 

Co., 65 P.2d 1069, 189 Wash. 353. 

45 C-J. p 1269 note 48. 

Whether evidence Is direct or cir¬ 
cumstantial, proof by a preponder¬ 
ance of the evidence is sufficient.— 
Allison V, Bankers Life Co., 299 N.W. 
889, 230 Iowa 995—Whets tine v. 

Moravec, 291 N.W. 425, 228 Iowa 352. 

Evidence must reasonably tend to 
prove the causal connection. 

Okl.—Independent Torpedo Co. v. 

Carder, 25 P.2d 62, 165 Okl. 87. 
Tenn.—^Wilson v. Mullen, 11 Tenn. 
App. 319. 

More naturally attributed to defend¬ 
ant 

It is sufficient if plaintiff can show 
that the injury is more naturally at¬ 
tributed to defendant’s negligence 
than to any other cause which the 
evidence might also tend to estab¬ 
lish-—^Johnson v. Herring, 300 P. 
535, 89 Mont. 420. 

More probable cause 
Plaintiff need only make It appear 
more probable that the injury re¬ 
sulted from defendant's negligence 
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than from any other cause.—^Fleming 
V. Hodgson, 185 P.2d 181, 19-9 Qkl. 
261—Stockett v. Steele, 169 P.2d 195* 
197 Okl. 134—Kansas O. & G. Ry' 
Co. V. Dillon, 135 P.2d 498, 191 OkL 
671—Buxton v. Hicks, 131 P.2d lOls] 
191 Okl. 573—Lowden v. Friddle, 117 
P.2d 533. 189 Okl. 415—Mid-Continent 
Petroleum Corporation v. Miller 79 
P.2d 804, 183 Okl. 27—Covington Coal 
Products Co. V. Stogner, 72 P.2d 491, 
181 Okl. 35 —Highway Const. Co. v. 
Shue, 49 P.2d 203, 173 Okl. 456— 
St. Louis-San Francisco Ry. Co. v. 
Starkweather, 297 P. 815, 148 OkL 
94—Missouri, K. & T. Ry. Co. y. 
Minor, 181 P. 142, 75 Okl. 10. 

Reasonable certainty 

(1) Causal connection must be es¬ 
tablished with reasonable certainty. 
La.—Transportation Mut. Ins. Co. v. 

Southern Scrap Material Co., 160 
So. 800, 181 La. 1028- 
N.Y.—Hirsch v. Saflan, 12 N.T.S.2d 
568, 257 App.Div. 212—Turack v. 
State, 17 N.Y.S.2d 443, 173 Misc. 
178, reversed on other grounds 21 
N.Y.S.2d 385, 259 App.Div. 1105, 
affirmed 34 N.E,2d 899, 286 N.Y. 
737. 

Ohio.—^Woodworth v. New York Cent 

R. Co., 80 N.E.2d 142, 149 Ohio St 
543. 

Wash.—Sommer v. Yakima Motor 
Coach Co.^ 26 P.2d 92, 174 Wash. 
638. 

(2) Where the injury may have 
resulted from one of several causes, 
for one of which, and not the others, 
defendant is responsible, plaintiff 
must show with reasonable certainty 
that the cause for which defendant 
is responsible produced the injury; 
in such case plaintiff must introduce 
substantial evidence tending to show 
thsit the cause for which defendant 
wonjld be liable was the actual cause 
of the injury. 

U.S.—Sears, Roebuck & Co. v. Scrog¬ 
gins, C.C.A.MO., 140 P.2d 718. 

Ind.—Pennsylvania R. Co. v. Lin¬ 
coln Trust Co., 167 N.E. 721, 726, 
727, 91 Ind.App. 28, rehearing de¬ 
nied Pennsylvania R. Co. of Fort 
Wayne v. Lincoln Trust Co., 170 
N.E. 921, 91 Ind.App. 28. 

Mo.—Luettecke v. City of St, Louis, 
140 S.W.2d 45, 346 Mo. 168—Cole 
V, Uhlmann Grain Co., 100 S.W.2d 
311, 340 Mo. 277—Hamilton v. St. 
Louis-San Francisco Ry. Co., 300 

S. W. 787, 318 Mo. l23—Raftery v. 
Kansas City Gas Co., 169 S.'W'.2d 
105, 237 Mo.App. 427—Weisman v. 
Arrow Trucking Co., App., 176 S.W. 
2d 37—^Pietraschke v. Pollnow, 
App., 147 S.W.2d 167—Kelly v. 
Kansas City Building & Lfoan 
Ass’n, 81 S.W.2d 440,' 229 Mo.App. 
686—Ttieiteberg v. St. Louis Public 
Service Co., App., 41 S.W.2d 956— 
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defendant's act or omission and 

rioono V. City of St Joseph, App., 
1 S.\V.2d 227—Sharp v. Stuebner 
Cleaning & Mercantile Co., App., 

:joo s.w. sno. 

Tenn.—DuPont Kayon Co. v. Rober¬ 
son, 12 Tenn.App. 261. 

Wash,—Sommer v. Yakima Motor 
Coach Co., 26 P.2d 02, 174 AVash. 
63S. 

46 C.J. P 1260 note 4S [a]. 

Reasonable Inference 

(1) Plaintiff need only present 
facts from which the causal relation 
may be reasonably inferred. 

Arlz.—Atchison, T. & S. F. R. Co. v. 
Hicks, 165 P.2d 167, 64 Ariz. 15— 
Apache Ry. Co. v. Shumway, 15S 
P.2d 142, 62 Ariz. 359, 159 A.L.R. 
857. 

Cal.—Harrison v. Gamatero, 125 P.2d 
904, 52 Cal-App.2d 178. 

N.Y.—Betzag v. Gulf Oil Corpora¬ 
tion, 83 N.E,2d 833, 298 N.Y. 358— 
Dillon V. Rockaway Beach Hos¬ 
pital & Dispensary, 30 N.E.2d 373, 
284 N.Y. 176—Cornbrooks v. Ter¬ 
minal Barber Shops, 26 N.E.2d 
26, 282 N.Y. 217, mandate con¬ 
formed to 19 N.Y.S.2d 390, 259 App. 
Dlv. 376—Ingersoll v. Liberty 
Bank of Buffalo, 14 N.E.2d S28, 
278 N.Y. 1—Allen v. Stokes, 23 
N.T.S.2d 443, 260 App.Div. 600, re- 
argument denied 24 N.Y.S.2d 994, 
260 App.Div. 1007—Kibiuk v. 
Windsor Residences, 52 N.Y.S,2d 
326, 183 Misc. 499, affirmed in part 
and reversed in part on other 
grounds 54 N.T.S.2d 117, 184 Misc. 
186. 

Okl.—^Kansas, O. & G. Ry. Co. v, 
Dillon, 135 P.2d 498, 191 Okl. 671. 
S.C.—Rivers v. State Highway De¬ 
partment, 196 S.E. 172, 186 S.C. 
493—^Worrell v- South Carolina 
Power Co., 195 S.E. 638, 186 S.C. 
306. 

Wash.—^Nelson v. West Coast Dairy 
Co., 105 P.2d 76, 5 Wash.2d 284. 
130 A.L.R. 606. 

(2) Causal connection may be 
shown by proof of such facts as 
logically create the inference that 
the negligence proved proximately 
caused or contributed to the injury.— 
Messing v. Judge & Dalph Drug Co., 
18 S.W.2d 408, 322 Mo. 901. 

Satisfying reasonable minds 

It is sufficient to satisfy reason¬ 
able and well-balanced minds that 
the injury resulted from defendant's 
negligence. 

Pa.—^Van Tine v. Cornelius, 50 A-2d 
299, 356 Pa. 584—Straight v. B. P. 
Goodrich Co., 47 A.2d 605, 354 Pa. 
391—^Liguori v. City of Philadel¬ 
phia^ 41 A.2d 563, 351 Pa. 494— 
Saganowich v, Hachikian, 36 A. 2d 
343, 348 Pa. 313—Giordano v. Cle¬ 
ment Martin. Inc., 31 A.2d 504. 347 
Pa. 61—Brooks v. Morgan, 200 A. 
31, 331 Pa. 235—Konyk v. Nolan. 
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the injury must i not be left a matter of surmise or conjecture,®^ and 


I 40 A.2d 888, 15$ Pa.Super. 631— 
Valley Motor Transit Co. v. Alli- 
j son, 33 A.2d 4S5, 153 Pa.Super. 
221—Troste! v. Reading Steel 
Products Corporation, 31 A.2d 909, 
ir^2 PaSuper. 273—Menaker v. Sup- 
ph^e-Wills-Jones Milk Co., A. 
1 714, 125 Pa-Super. 76—Dunlevy- 

Franklin Co. v. Donatelli, 99 Pa 
Super. 2S5. 

Tenn.—Campbell v. Campbell, 199 S. 
W.2d 931. 29 Tenn.App. 651—Nash¬ 
ville Gas & Heating Co. v. Phil¬ 
lips, 69 S.AV.2d 914. 17 Tenn.App. 
648. 

52. U.S.—Dayton Veneer & Lumber 
Mills V. Cincinnati, N. O. & T. P. 
Ry. Co., C.C.A.Tenn., 132 F.2d 222 
—Coffman v. Southern Coal Co., 
D.C.Ark,, 52 F.Supp. 351. 

Ariz.—Apache Ry. Co. v. Shumway, 
158 P.2d 142, €2 Ariz. 359, 159 A.L. 

R. 857. 

Ark.—Standard Pipe Line Co. v. 
Burnett, 66 S.W.2d 637, 188 Ark. 
491, certiorari denied 54 S.Gt. 857, 
292 U.S. 649, 78 L.Ed. 1499. 

Cal.—Blumberg v. M. & T., Inc., 
App., 202 P.2d 311. 

Conn.—Vastola v. Connecticut Pro¬ 
tective System, 47 A.2d 844, 133 
Conn. 18. 165 A.L.R. 1251. 

Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. ISO. 

D.C.—Collins v. District of Columbia 
48 F.2d 1012, 60 App.D.C. 100. 
Iowa.—^Westenburg v. Johnson, 264 
N.W. IS, 221 Iowa 134—Schmidt v. 
Hayden. 219 N.W. 399. 205 Iowa 
1369. 

Kan.—Buck v. Miller Amusement Co., 
200 P.2d 286, 166 Kan. 205—Miller 
V. Gabbert, 118 P.2d 523. 154 Kan. 
260. 

Ky.—Conn’s Adm’r v. Shields, 179 

S. W.2d 900, 297 Ky. 222—Gunn 

Coal Mining Co. v. Wilson, 125 
S.W.2d 774, 277 Ky. 3—Strong v. 
City of Harlan, 102 S.W.2d 353, 
267 Ky. 454—City of Ashland v. 
Burley, 96 S.W.2d 581, 265 Ky. 
176—Stacey v. Stoner, 86 S.W-2d 
1006, 260 Ky. 848—^Wigginton's 

Adm’r v. Louisville Ry. Co., 75 
S.W.2d 1046, 256 Ky. 287—High- 
splint Coal Co. V. Palmer’s Adm’r, 
20 S.W.2d 1020, 231 Ky. 24. 

La.—Lanoix v. Home Indemnity Co. 

of New York, App,, 13 So.2d 501. 
Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co.. 84 N.E.2d 10, 323 Mass. 
702—Howard v. Lowell Coca-Cola 
Bottling Co., 78 N.E.2d 7, 322 Mass. 
456—Comeau v. Beck, 64 N.E.2d 
436, 319 Mass. 17—Eagles v. Na¬ 
tional Plate & , Window Glass Co., 
45 N.E.2d 402. 312 Mass. 463— 
Mucha V. Northeastern Crushed 
Stone Co., 30 N.E.2d 870, 307 Mass. 
592—Gillis v. Boston, R. B. & L. 
R. Co., 165 N.E. 497, 266 Mass. 
481. 


Mich.—^Nylund v. Gemo, 294 N.W. 
104, 295 Mich. 75. 

Minn.—Christensen v. Nofthem 
States Power Co. of Wis., 25 N.W. 
2d 659. 22j Minn. 474—Smock v. 
Mankato Eiks Club, 280 N.W, S51, 
203 Minn. 265—Nealis v. Chicago, 

R. I. & P. Ry. Co., 218 N.W. 125„ 
173 Minn. 587. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—Mc¬ 
Daniel V. Chicago, R. I. & P, Ry. 
Co., 92 S.W.2d 118, 338 Mo. 481— 
Weisman v. Arrow Trucking Co., 
App., 176 S.W.2d 37—Pietraschke 
V. Pullnow, App., 147 S.W.2d 167— 
Kelly v. Kansas City Building & 
Loan Ass’n, SI S.W.2d 440, 229 Mo. 
App. 6S6, 

Mont.—Collins v. Crimp, S P.2d 796, 
91 Mont. 326. 

N.H.—Thibeault v. Manchester Shoe 
Mfg. Co., 46 A.2d 117, 94 N.H. 
53. 

N.Y.—Kalinowski v. Joseph T. Ryer- 
son & Son, 272 N.Y.S. 759, 242 App. 
Dlv. 43, motion denied 195 N.El. 
222, 266 N.Y. 608, affirmed 200 N.E. 
304, 270 N.Y. 532. 

Ohio.—Michalec v. Hutchison, 176 
N.E. 79, 123 Ohio St. 494. 

Okl.—Lowden v. Friddle, 117 P.2d 
533, 189 Okl. 415. 

Or.—Corpus Juris cited ia Simpson v. 
Hillman, 97 P.2d 527, 529, 163 Or. 
357. 

Pa.—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A.2d 817, 355 Pa. 24—Saja- 
tovich V. Traction Bus Co., 172 A. 
148, 314 Pa. 569—Silberman v. Du- 
bin, 36 A.2d 854, 155 Pa.Super. 

3. 

R.I.—Young V. Godin, 56 A.2d 654, 
73 R.I. 3S0. 

Tenn.—Everett v. Evans, 207 S.W.2d 
350, 30 Tenn.App. 450. 

Tex.—^Western Telephone Corpora¬ 
tion of Texas v. McCann, 09 S.W. 
2d 895, 128 Tex. 582—Paris & G. 
N. Ry. Co. V. Stafford, Com.App., 
63 S.W.2d 1019-—Corpus Juris 
quoted in Talley v. Bass-Jones 
Lumber Co., Civ.App,, 173 S.W.2d 
276, 279, error refused—Garrett v. 
Sinclair Refining Co., Civ.App., 94 
S-W.2d 1218, error dismissed. 
Utah.—Sumsion v. Streator-Smith, 
Inc., 132 P.2d 680, 103 Utah 44. 
Va.—Hall V. Payne, 52 S.E.2d 76, 189 
Va. 140—Hawkins v. Beecham, 191 

S. E. 640, 168 Va. 653. 

Wash.—Gardner v. Seymour, 180 P.2d 
564, 27 Wash.Od 802—Johanson v. 
King County, 109 P.2d 307, 7 Wash. 
2d 111. 

45 C-J. p 1270 note 49. 

‘‘Coxijectiire” is simply an explaua- 
tiou consistent with, but not deduc- 
ible as reasonable inference from, 
known facts or conditions, and two 
or more plausible explanations as to 
how event hapi>ened or what pro¬ 
duced it remain conjectures if evi- 
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cannot be established by evidence which is merely 
consistent with or indicates a mere possibility or 
probability thcnreof,^® as by evidence which merely 
shovi^s two or more possible causes of the injury, 
for not all of which defendant is responsible;^^ or 
which leaves it a matter of speculation or conjee- 
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ture as between such causes,*^5 qj. which is equally 
consistent with the theory that the injury resulted 
from a cause for which defendant is not responsi¬ 
ble or which is equally balanced57 or permits of 
equally reasonable inferences'^ or equally permissi- 


dence Is without selective application 
to any, but tf there is evidence point¬ 
ing to any logioSl theory of causa¬ 
tion there is judicial basis for 
such determination, notwithstanding 
existence of other plausible theories 
with or without support in evidence. 

'—Griffin Lumber Co. v. Harper, 25 
So.2d 505, 247 Ala. 616—Alabama 

Power Co. v. Pierre, 183 So. 665, 236 
Ala. 521. 

Where there is no substantial evi¬ 
dence tending to show that the in¬ 
jury resul^ted from a cause for which 
defendant is liable, as against some 
other cause shown in evidence for 
which he is not liable, the jury 
la left to speculation and conjecture. 
— ^Wills V- Berberich’s Delivery Co., 
134 S.W.2d 125, 345 Mo. 616. 

63. Ala.—Brown Funeral Homes & 
Insurance Co. v. Baughn, 148 So. 
154, 226 Ala. 661. 

Cal.—^Neuber v. Royal Realty Co., 
195 P.2d 501, 86 Cal.App.2d 596— 
McGregor v. Wright, 3 P.2d 624, 
117 Cal.App. 186. 

Idaho.—Macaw v. Oregon Short Line 
R, Co., 286 P, 606, 49 Idaho 151. 
Iowa.—Rodefer v. Turner, 6 H'.W.2d 
17, 232 Iowa 691. 

Ky-—Shephard v. Great Atlantic & 
Pacific Tea Co., 205 S.W.2d 687, 
305 Ky. 799—Kidd y. Modern 
Amusement Co., 67 S.W.2d 466, 252 
Ky. 386. 

L*a-—Transportation Mut. Ins. Co. v. 
Southern Scrap Material Co., 160 
So. 800, 181 La. 1028. 

Md.—Combustion Engineering Co. v. 
Hunsberger, to Use of State Acci¬ 
dent Fund, 187 A, 825, 171 Md. 
16. 

Neb.—^Mischnick v. lowa-Nebraska 
Light & Power Co., 251 N.W. 258, 
125 Neb. 598. 

N.J.—^Woschenko v, C. Schmidt & 
Sons, 66 A.2d 159, 2 N.J. 269— 
Dunn V. Hoffman Beverage Co., 
20 A.2d 352, 126 N.J.Law 556— 
Steskovitz v. West End Building 
& Loan Ass’n of Newark, 15 A.2d 
778, 125 N.J.Law 435—McKittrick 
V. Dugan Bros, of New Jersey, 
197 A. 905, 119 N.J.Law 605, af¬ 
firmed 1 A.2d 331, 121 N.J.Law 

49. 

N.Y.—^Kalinowski v. Joseph T. Ryer- 
son & Son, 272 N.T.S. 759, 242 App. 
Div. 43, motion denied 195 N.E. 
222. 266 N.Y. 608, affirmed 200 N.E. 
304, 270 N.Y. 532. 

Or.—Simpson v. Hillman, 97 P.2d 
527, 163 Or. 357—Silver Palls Tim¬ 
ber Co. V. Eastern & Western Lum¬ 
ber Co.. 40 P.2d 703, 149 Or. 126. 


, Tenn.—Jones v. Mercer Pie Co., 214 
S.W.2d 46—Standard Oil Co. v. 
Roach, 94 S.W.2d 63, 19 Tenn.App. 
661. 

Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App., 173 S.W.2d 276, error 
refused. 

Wash.—^Nelson v. West Coast Dairy 
Co., 105 P.2d 76, 5 Wash.2d 284, 
130 A.'L.R. 606. 

45 C.J. p 1270 note 50. 

"The law requires proof of prob¬ 
able, not merely possible, facts, in¬ 
cluding causal relations. Reasoning 
post hoc, propter hoc is a recognized 
logical fallacy, a non sequitur. But 
sequence of events, plus proof of 
possible causal relation, may amount 
to proof of probable causal relation, 
in the absence of evidence of any 
other equally probable cause."—Par¬ 
ker V, State, Md., 55 A.2d 784, 785— 
Charlton Bros. Transp. Co. v. Gar- 
rettson, 51 A.2d 642, 646, 188 Md. 
85. 

54. Ark,—Southwestern Bell Tele¬ 
phone Co. V. McAdoo, 10 S.W.2d 
503, 178 Ark. 111. 

Ga,—Southern Grocery Stores v. 
Greer, 23 S.E,2d 484, 68 Ga.App. 
583, 

Md.—Moore v. American Stores Co., 

182 A. 436, 169 Md. 541. 

Mass.—Brownhill v. Kivlin, 57 N.E. 

2d 539, 317 Mass. 168. 

Or.—Simpson v. Hillman, 97 P.2d 
527, 163 Or. 357. 

Pa.—Kniess v. Badolato, 22 A.2d 694, 
343 Pa, 213. 

Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App,, 173 S.W.2d 276, error 
refused. 

Va.—:Keen v. Harman, 33 S.E.2d 197, 

183 Va. 670—Richter v. Seawell, 32 
S.E.2d 62, 183 Va. 379. 

Wash.—Gardner v. Seymour, 180 P. 

2d 564, 27 Wash.2d 802. 

45 C.J. P 1270 note 51. 

Buie is inapplicable where there 
is credible evidence that defendants' 
negligence proximately caused injury 
or defendants are responsible for 
both possible causes.—Keough v. 
Markus, 173 A. 768, 114 Pa,Super. 
SO. 

55. Ala.—^Alabama Power Co. v. 

Bryant, 146 So. 602, 226 Ala. 

251. 

Mo.—^Pietraschke v. Pollnow, App., 
147 S.W.2d 167. | 

N.Y.—Solomon v. Brooklyn Cornell 
Utilities, 38 N.Y.S.2d 218, 265 App. 
Div. 886, reargument denied 39 j 
N.Y.S.2d 606, 265 App.Div. 965, 
affirmed 50 N.E.2d 1008, 291 N.Y. | 
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f 693—Blish v. Greco, 41 N.Y.S 2d 

390. 

Or.—Corpus Juris cited in Goidfoot 
V. Lofgren, 296 P. 843, 849, 135 Or 
533. 

Pa.—Kelly v. Philadelphia Transp, 
Co., 23 A.2d 57, 146 Pa.Super. 445. 

Tenn.—Nashville Ry. & Light Co. v. 
Harrison, 5 Tenn.App. 22. 

Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App., 173 S.W.2d 276, er¬ 
ror refused. 

Va.—C. D. Kenny Co. v. Dennis, 189 
S.E. 164, 167 Va. 417. 

45 C.J. p 1271 note 52. 

56. Del.—Law v. Gallegher, 197 a 
479, 9 W.W.Harr. 189. 

Iowa.—Boles v. Hotel Maytag Co., 
253 N.W. 515, 218 Iowa 306—Rauch 
V. Des Moines Electric Co., 218 
N.W. 340, 206 Iowa 309. 

Ky.—^Potter v. Consolidation Coal 
Co., 124 S.W.2d 68, 276 Ky. 404. 

La.—Lanoix v. Home Indemnity Co. 
of New York, App., 13 So.2d 601. 

Minn.—Smock v. Mankato Elks Club, 
280 N.W. 851, 203 Minn. 2'65— 

Nealis v. Chicago, R. I. & p. Ry. 
Co., 218 N.W. 125, 173 Minn. 587. 

Okl.—Lowden v. Friddle, 117 P.2d 
533, 189 Okl. 416—Highway Const. 
Co. V, Shue, 49 P.2d 203, 173 Okl. 
456, 

Tenn.—Everett v. Evans, 207 S.W.2d 
350, 30 Tenn.App. 450. 

Tex.—^Talley v. Bass-Jones Lumber 
Co., Civ.App., 173 S.W.2d 276. er¬ 
ror refused. 

45 C.J. p 1271 note 53. 

57. La.—Lanoix v. Home Indemnity 
Co., App., 13 So.2d 501. 

Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App., 173 S.W.2d 276, error 
refused. 

45 C.J. p 1271 note 54. 

Where evidence is in equipoise^ 

plaintiff may not recover. 

Minn.—Orth v, St. Paul, etc., R. Co., 
50 N.W. 363, 47 Minn. 384, 389. 

Mo.—^Wills V. Berberich's Delivery 
Co., 134 S.W.2d 125, 345 Mo. 616. 

Ohio.—Michalec v. Hutchison, 176 
N.E. 79, 123 Ohio St. 494. 

58. Mo.—Grindstaff v, J. Goldberg 
& Sons Structural Steel Co., 40 
S.W.2d 702, 328 Mo. 72. 

N.Y.—Solomon v. Brooklyn Cornell 
Utilities, 38 N.Y.S.2d 218, 265 App. 
Div. 886, reargument denied 39 
N.Y.S.2d 606, 265 App.Div. 966, 

affirmed 60 N.E.2d 1008, 291 N.Y. 
693. 

Tex.—^West Texas Utilities Co. v. 
Dunlap, Civ.App., 175 S.W.2d 749— 
Talley v. Bass-Jones Lumber Co., 
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blc conclusions*"^^ as between a cause or causes for 
which defendant is responsible and a cause or caus¬ 
es for which he is not responsible; or where the in¬ 
jury may with equal fairness®^ or probability®^ •r 
likelihood®- or as reasonably®^ or with greater prob¬ 
ability®^ be attributed to a cause which will excuse 
defendant as to a cause which will subject him to 
liability. It should be noted, however, that the mere 
fact that there is substantial evidence as to two or 
more possible causes does not render the question 
one of conjecture.®® Further, the doctrine does not 


require that, where the injury was caused by one 
or more causes for all of which defendant was re¬ 
sponsible, plaintiff cannot recover unless he show’s 
which particular one of them was the cause of the 
injury.®® 

In establishing causal connection by circumstan¬ 
tial evidence the circumstances relied on must be 
proved and not left to presumption or inference,®^ 
and they must reasonably and logically lead to the 
conclusion arrived at.®® It is sufficient if the facts 


Civ.App., 173 S.W.2d 276. error re¬ 
fused. 

45 C.J. p 1271 note 55. 

59. Tex.—Talley v. Bass - Jones 
Lumber Co., supra. 

45 C.J. p 1271 note 66. 

60. Pa.—Fredericks v. Atlantic Re¬ 
fining Co., 127 A. 615, 282 Pa. 8, 38 
A.L.R. 666. 

Tex.—Talley v. Bass-Jones Lumber 
Co.. Civ.App., 173 S.W.2d 276, error 
refused. 

61. U.S.—Somogyi v. Cincinnati, N. 
O. & T. P. Ry. Co.. C.C.A.Ky., 101 
F.2d 480—Lukon v. Pennsylvania 

R. Co., D.C.Pa., 43 F.Supp. 546, re¬ 
versed on other grounds, C.C.A.. 
131 P.2d 327. 

Ala,—Griffin Lumber Co. v. Harper, 
26 So.2d 505, 247 Ala. 616—Ingram 
V. Harris, 13 So.2d 48, 244 Ala. 246 
—Alabama Pow*er Co. v. Pierre, 
183 So. 665, 236 Ala. 521—Harbin 

V. Moore, 175 So. 264, 234 Ala. 266 
—McKinnon v. Polk, I2l So. 639, 
219 Ala. 167. 

Iowa,—Whetstine v. Moravec, 291 N. 

W. 425, 228 Iowa 352. 

Mich.—Hendricks v. McCausey, 299 
KW. 848, 299 Mich. 161. 

Mo.—State ex rel. Thompson v. 

Shain, 159 S.W.2d 582, 349 Mo. 27. 
H.H.—Collette v. Boston & M. R. R., 
140 A. 176, 83 N.H. 210. 

3Sr.J. —Dunn v. Hoffman Beverage Co., 
20 A.2d 352, 126 H.J.Law 556. 

H.Y.—Ingersoll v. Liberty Bank of 
Buffalo. 14 N'.E.2d 828, 278 N.T. 1— 
Greenspan v. Dillingham, 26 N.Y. 

S. 2d 699. 

Pa.—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A.2d 817, 355 Pa. 24--Pix v. 
Pennsylvania Power & Light Co., 
31 A.2d 114, 346 Pa. 598—Houston 
V. Republican Athletic Ass’n, 22 A. 
2d 715, 343 Pa. 218—Fritz v. Reber- 
Korn Co., 20 Lehigh Co.L.J. 171, 67 
York Leg.Rec. 164. 

Va.—Sutphin v. Norfolk & W. Ry. 

Co., 144 S.E. 436, 151 Va. 278. 

45 C.J. p 1271 note 58. 

Inapplicability of rule 

(1) Rule is inapplicable where but 
one suggested cause of accident can 
reasonably be derived from evidence, 
—Saganowich v. Hachikian, 35 A. 2d 
343, 348 Pa. 313. 

(2) Rule is inapplicable where 


there is no substantial evidence of 
the existence of a sufficient cause, or 
causes for the injury, aside from the 
negligence charged.—Gannon v. 
Crichlow, 13 Tenn.App. 281—Nash¬ 
ville Ry. & Light Co. v. Harrison, 5 
Tenn.App. 22. 

62. Mass.—^Agnew v. Pranks, 152 N. 
E. 346. 255 Mass. 539, 

Tenn.—Louisville & N. R. Co. v. Dil- 
lehay, 3 Tenn.App. 476. 

Tex.—Talley v. Bass-Jones Lumber 
Co., Civ.App., 172 S,W.2d 276, er¬ 
ror refused- 

63. 'Tex.—^Talley v. Bass-Jones Lum¬ 
ber Co., supra. 

45 C.J. p 1271 note 60. 

64. Tex.—Talley v. Bass - Jones 
Lumber Co., supra. 

45 C.J. p 1271 note 61. 

65. U.S.—Sears, Roebuck & Co. v. 
Scroggins, C.C.A.Mo., 140 F.2d 718. 

Ga.—Southern Grocery Stores v. 
Greer, 23 S.B.2d 484, 68 Ga-App. 
5S3. 

Mo.—^Wills V. Berberich^s Delivery 
Co., 134 S.W.2d 125, 345 Mo. 616— 
Baker v. Chicago, B. & Q. R. Co., 
39 S.W.2d 535, 327 Mo. 986— 

Thompson v. City of Lamar, 17 S. 
W.2d 960, 322 Mo. 514—Reaves v. 
Kramer, 97 S.W.2d 136, 231 Mo. 
App. 368. 

45 C.J. p 1271 note 62. 

66. Md.—^Wilson v. Blaustein, 124 
A. 886, 144 Md. 289. 

Mass.—James v. Boston El. R. Co., 
90 N.E. 513, 204 Mass. 158. 

67. Ala.—Griffin Lumber Co. v. 
Harper, 25 So.2d 505, 247 Ala. 616 
—Harbin v. Moore, 175 So. 264, 234 
Ala. 266. 

Ky.—Gunn Coal Mining Co. v. Wil¬ 
son, 125 S-W.2d 774, 277 Ky. 3. 
R.I.—Nahigian v. Belcher & Loomis 
Hardware Co., 18 A.2d 388, 66 R. 
1. 194. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 203 S,W.2d 233, 
refused no reversible error. 

45 C.J. p 1271 note 64, 

68. Ark.—^Arkmo Lumber Co. v. 
Luckett. 143 S.W-2d 1107, 201 Ark. 
140. 

Cal.—Been v. Lummus Co., 173 P.2d 
34, 76 Cal.App.2d 288. 

Ill.—Swanson v. Progress Elec. Co., 
67 N.E.2d 426, 329 IlLApp. 188. 
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Ky.—Phoenix Amusement Co. v. 
Padgett's Adm'x, 192 S.W.2d 105, 
301 Ky. 338. 

Minn.—Nealis v. Chicago, R. I. & P, 
Ry. Co., 218 N.W. 125, 173 Minn. 
587. 

N.J.—Steskovitz v. West End Build¬ 
ing & Loan Ass'n of Newark, 15 
A.2d 778, 125 N.J.Law 435—Walec 
V. Jersey State Electric Co., 13 A. 
2d 301, 125 N.J.Law 90—McKitt- 
rick V- Dugan Bros, of New Jersey, 
197 A. 905, 119 N.J.Law 605, af¬ 
firmed 1 A.2d 331, 121 N.J.Law 49. 
Okl.—Stockett v. Steele, 169 P.2d 
195, 197 Okl. 134—Buxton v. Hicks, 
131 P.2d 1015, 191 Okl. 573—High¬ 
way Const. Co. V. Shue, 49 P.2d 
203, 173 Okl. 456. 

Pa.—Konjk v. Nolan, 40 A.2d 888, 
156 Pa.Super. 551. 

S.C.—Eickhoff v. Beard-Laney, Inc., 
20 S.E.2d 153, 199 S.C. 500, 141 A. 
L.R. 1010. 

45 C.J. P 1271 note 65. 

Plaintiff must by proof exclude 
other causes in the absence of di¬ 
rect evidence of responsibility.— 
Cichocki v. Geigy Go., ISS A. 463, 14 
N.J.Misc. 232. 

Circumstantial evidence must he 
such as to exclude all theories ac¬ 
counting for the accident which 
would be inconsistent with defend¬ 
ant's negligence.—Cichocki v. Geigy 
Co., supra—45 C.J. p 1269 note 45. 

Circumstantial evidence must cre¬ 
ate reasonable probability that the 
accident resulted from defendant’s 
negligence.—^\Villiams v. Overly Mfg. 
Co., 34 A.2d 52, 153 Pa.Super. 347— 
De Francisco v. La Face, 194 A. 511, 
128 Pa.Super. 538—Martin v. Diskin, 
Pa.Com.Pl., 38 Lack.Jur. 212. 

Circumstances must compel the 
conclusion that defendant was negli¬ 
gent by showing a probability that 
the injury would not have happened 
without negligence. 

U.S.—Nash V. Raun, CC.A.Pa., 149 
P.2d 885, certiorari denied 66 S.Ct. 
99. 326 U.S. 758, 90 L.Ed. 455. 

Pa.—Burger v. Fischer Baking Co., 
12 A.2d 14, 338 Pa. 110—Ranck v. 
Sauder, 193 A. 269, 327 Pa. 177. 

In reasoning from circumstances, 
the test is whether the evidence on 
the whole brings the proposition af- 
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and circumstances proved are of such a nature, and 
are so connected and related to each other, that the 
conclusion of causal connection therefrom may be 
fairly and logically inferred.^^ Evidence is insuf¬ 
ficient which leaves defendant’s responsibility a mat¬ 
ter of inference from other inferences^® Liability 
for acts constituting negligence is not removed by a 
mere statement of the tort-feasor that he does not 
remember the circumstances.'^^ 

Expert evidence. The causal relation between de¬ 
fendant’s negligence and plaintiff’s injury need not 
necessarily be proved by expert testimony.Where 
the cause of the injury relates to matters which are 
of common experience, observation, or knowledge, 
the introduction of expert testimony is unneces¬ 
sary. *^3 Medical testimony is not necessary to prove 
the causal connection where the connection is 


clearly apparent from the illness and the circum¬ 
stances attending it.'^^ 

Where the cause of an injury alleged to have re¬ 
sulted from a negligent act is of such a nature as 
to require the testimony of expert witnesses, proof 
of the cause must be made by such witnesses.'^s 
Where the symptoms of the injury are subjective 
rather than objective, the cause of the injury can 
be determined only by the testimony of skilled or 
professional persons.^® 

Unavoidable accident. On the issue of unavoid¬ 
able accident, plaintiff must show by a preponder¬ 
ance of the evidence that the injury complained of 
was not the result of such an accident. 

Evidence held sufficient or insufficient. In various 
cases the evidence has been held sufficient'^® or in- 


firmed within realm of probability, 
and it is not requisite that circum¬ 
stances also exclude beyond doubt 
inference that damag-e ensued from 
a cause not imputable to defendant, 
since certainty is not the standard, 
and it is sufficient if circumstantial 
evidence be such as to afford a fair 
and reasonable presumption of facts 
inferred.—Jaeger v. Elizabethtown 
Consolidated Gas Co., 11 A.2d 746, 
124 N.J.Lraw 420. 

proofs must be so stroag as to 
preclude possibility of injury in any 
other way than as a result of de¬ 
fendant's negligence.—Sharble v. 
Kuehnle-Wilson, Inc., 59 A.2d 58, 359 
Pa. 494—Stanalonis v. Branch Motor 
Exp. Co„ 57 A.2d 866, 358 Pa. 426— 
Stauffer v. Railway Exp. Agency, 47 
A.2d 817, 355 Pa, 24—Wenhold v. 
0'I>ea, 12 A.2d 115, 338 Pa 33— 
Brooks V. Morgan, 200 A. 81, 331 Pa, 
235—Pfender v. Speer, 185 A. 618, 323 
Pa. 443—^Kelly v. Philadelphia 
Transp. Co., 23 A.2d 57, 146 Pa.Super. 
445—Lane v. Rodgers, Pa,Com.Pl., 31 
Del.Co. 223—Nathan v. Campbell, Pa. 
Com.Pl., 3 Chester Co.L.R. 181. 

69. Mo.—^Messing v. Judge & Dolph 

Drur Co., 18 S.W.2d 408, 322 Mo. 

901—Genta v. Ross, 37 S.W.2d 969, 

225 Mo.App. 673. 

“The causal connection may be es¬ 
tablished by circumstances which the 
jury might properly infer without in¬ 
dulging in speculation and conjec¬ 
ture that a causal connection exists 
between the negligent act and the 
Injury, and it is sufficient if the 
causal connection appears by fair 
Inference from the facts and circum¬ 
stances in evidence.”—Lee v. Allen, 
Mo.App., 120 S.W.2d 172, 175, 

70. Okl.—Stockett v. Steele, 169 P. 

2d 195, 197 Okl. 134—Buxton v. 

Hicks. 131 P.2d 1015, 191 Okl. 573— 

Highway Const. Co. v. Shue, 49 P. 

2d 203, 173 Okl. 456. 

45 C-J. p 1272 note 66. 


71. Va.—Driver v. Brooks, 10 S.E. 
2d 887, 176 Va. 317. 

72- Mass.—Comeau v. Beck, 64 N.E. 

2d 436, 319 Mass. 17. 

Expert evidence generally see Evi¬ 
dence § 520 et seq. 

Cause of explosion of bottle 

In action by employee in grocery 
store against manufacturer and dis¬ 
tributor of beer for injuries sus¬ 
tained by employee when bottle of 
beer exploded, employee, in order to 
recover, was not required to intro¬ 
duce testimony by experts as to the 
condition of the bottle and as to the 
cause of the explosion.—Curley v. 
Ruppert, 65 N.Y.S.2d 785, 188 Misc. 
148, reversed on other grounds 71 N. 
Y.S.2d 578, 272 App.Div. 441, appeal 
granted 73 N.Y.S.2d 637, 272 App. 
Div. 997. 

73. Conn.—Cackowski v. Jack A. 

Halprin, Inc., 53 A.2d 649, 133 
: Conn. 631. 

74- Bead motisa in beverage bottle 
causing illness 

Ill.—^Patargias v. Coca-Cola Bottling 
Co. of Chicago, 74 N.E.2d 162, 332 
IlLApp. 117. 

75. Okl.—Oklahoma Natural Gas 
Co. V. Graham, 111 P.2d 173, 188 
Okl. 521. 

76- Okl.—City of Pawhuska v. 
Crutchfield. 8 P.2d 685, 155 Okl. 
222 . 

77- Cal.—Polk V. City of Los An¬ 
geles, 159 P.2d 931, 26 Cal.2d 519. 

Tex.—^Wichita Transit Co. v. Sanders, 
Civ.App., 214 S.W.2d 810—Sproles 
Motor Freight Lines v. Juge, Civ. 
App., 123 S.W.2d 919, error dis¬ 
missed, judgment correct. 
Unavoidable accident generally see 
supra § 21. 

78. U.S.—McDonnell v. Wasenmil- 
ler, C.C.A.Neb„ 74 F.2d 320—Gal¬ 
lagher V. Lehigh Valley R. Co., D. 
C.N.Y., 55 F.Supp. 1022. 
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Cal.—Robbins v. Henry Cowell Lime 
& Cement Co., 46 P.2d 781, 7 Cal. 
App.2d 646—Goldson Co. v. Thom¬ 
as Haverty Co., 9 P.2d 508, 122 Cal. 
App. 41—Andreen v. Escondido 
Citrus Union, 269 P. 556, 93 Cal. 
App. 182. 

Mass.—Fitzgerald v. Boston Elevat¬ 
ed Ry. Co., 174 N.E. 490, 274 Mass. 
287. 

Minn.—Johnson v. Johnston, 33 N. 
■W.2d 53, 226 Minn. 388—Mattson 

V. Northland Utilities Co., 265 N. 

W. 51, 196 Minn. 334. 

Mo.—English v. Sahlender, 47 S.W. 
2d 150. 

N.Y.—Ward v. Consolidated Iron & 
Metal Co., 89 N.Y.S.2d 88, 275 App. 
Div. 857—Pelligrino' v. Seventh 
Chelsea Corporation, 20 N.Y.S.2d 
947. 

Ohio.—Mudrich v. Standard Oil Co., 
App., 86 N.E.2d 324—May v. Yurek, 
168 N.E. 59, 32 Ohio App. 293. 

Tex.—Ohlen v. Hagar, Civ.App., 212 
S.W.2d 253, refused no reversible 
error—Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W.2d 
830, affirmed 204 S.W.2d 508, 146 
Tex. 163—East Texas Oil Refining 
Co. V. Mabee Consol. Corporation, 
Civ.App., 103 S.W.2d 795, appeal 
dismissed 127 SW.2d 445, 133 Tex 
300—Humble Pipe Line Co. v. Spiv¬ 
ey, Civ.App., 13 S.W.2d 481, error 
dismissed. 

Wash.—Burr v. Clark, 190 P.2d 769, 
30 Wash.2d 149—^McFarland v. 
Commercial Boiler Works, 116 P. 
2d 288, 10 Wash.2d 81. 

Wis.—Zamecnik v. Royal Transit, 
300 N.W, 227, 239 Wis. 175—Schu¬ 
macher V. Carl G. Neumann Dredg¬ 
ing & Improvement Co., 239 N.W. 
459, 206 Wis. 220. 

45 C.J. p 1267 note 38 [a]. 

Sufficiency of evidence to establish 
liability under: 

Attractive nuisance doctrine see 
infra § 245. 

1 Playground rule see infra 5 245. 
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sufficient'^^ to establish that defendant’s negligence 
was the cause of plaintiff’s injury, or sufficient to 
establish that defendant’s negligence was not the 
cause of plaintiff’s injury.^o 

More particularly, the evidence has been held 
sufficient or insufficient to prove causal connection 
between defendant’s negligence and plaintiff’s in- 1 


jury where the injur^^ has been sustained 5n con¬ 
nection wdth the erection, maintenance, or operation 
of machinery where the injury allegedly has 
resulted from defendant’s negligence in manufac¬ 
turing or supplying a defecti\T or dangerous arti¬ 
cle,^- such as a beer barrel,bottle,gas or gaso¬ 
line stove,or a defective or dangerous article 


Injury due to first of two accidents 
Pa.—Zalenski v. Jarka Corporation 
of Philadelphia, 97 Pa.Super. 109. 
Breaking- oil pipe line by dragging 
truck over line 

Tex.—Shell Petroleum Corporation v. 
Magnolia Pipe Line Co., Civ.App., 
85 S.W.2d S29, error dismissed. 
Illness due to overflow of septic tank 
In action for loss of services of 
plaintiffs’ children who suffered 
streptococcic infection when exposed 
to condition caused by overflow from 
septic tank on defendant’s adjoining 
property, fact that privies without 
sewer connections were maintained 
on plaintiffs’ property and by others 
in immediate vicinity did not render 
causal connection between overflow 
from septic tank and injuries merely 
conjectural so as to withdraw case 
from jury, where there was no sub¬ 
stantial evidence that injuries were 
caused by maintenance of privies.— 
Kelly V. Kansas City Building & 
Loan Ass’n, 81 S.W.2d 440, 229 Mo. 
App. 086. 

Iicavlng open excava-tion after re¬ 
moving gasoline storage tank 
Tex.—Sullivan v. Trammell, Civ. 
App., 130 S.W.2d 310, error dis¬ 
missed, judgment correct. 
Negligence of operation of steam 
bath 

U.S.—Bergold v. Commercial Nat. 
Underwriters, D.C.Kan., 64 F.Supp. 
86 . 

Intervening cause held not shown 
Ky.—Cross v. Clark, 213 S.W.2d 44 S, 
308 Ky. 18. 

Or.—Pate v. Parker, 177 P.2d 250, 
180 Or. 330. 

45 C.J. p 1267 note 38 [cj. 

79. Ga. — Pendleton v. Newton, 50 S. 

E.2d 753, 78 Ga.App. 205. 

La.—Preston v. Acme Sand & Grav¬ 
el Co., App., 194 So. 10S. 

Mass.—Le Blanc v. Atlantic Bldg. & 
Supply Co., 84 N.E.2d 10, 323 Mass. 
702. 

—Thibeault v. Manchester Shoe 
Mfg. Co., 46 A,2d 117, 94 N.H. 53. 
N.J.—Miller v. Davis & Averill, 61 
A.2d 263, 137 N.J.Law 671. 

N.Y.—Betzag v. Gulf Oil Corp., 87 
N.Y.S.2d 456^ 275 App.Div. 770— 
Boty V. Chase Nat. Bank of City of 
New York, 15 N.Y.S.2d 938. 

N.a— Nichols V. Atlantic Coast Line 
R. Co., 44 S.E.2d 879. 228 N,C. 222. 
Pa.—Sun Oil Co. v. Autocar Co., Com. 

PI., 58 Montg.Co. 169. 

Tex.—Guitar Trust Estate v. Keith, 


Com.App., 45 S.W.2d 190—Garrett 
V. Sinclair Refining Co., Civ.App., 
94 S.W.2d 1218, error dismissed. 
45 CJ. p 1267 note 38 [bj. 

SO. La.—A. H. White Co. v. Bur- 
glass, App., 184 So. 225. 

N.J.—Tuminello v. Davida, 147 A. 
459, 7 N.J.Misc. 912. 

81. Ill,—Koepke V. Matthews Bros. 
Const. Co., 47 N.E.2d 334. 317 Ill. 
App, 651. 

Pall of derrick during erection 
Kan,—Uhl v. Phillips Petroleum Co., 
190 P.2d 349, 164 Kan. 401. 

82, U.S.—DeirOrso v. U. S. Rubber 
Co., D.C.Pa., 55 P.Supp. 926. 

I^-Y.—^Anastasia v. Borgwardt, 62 N. 

Y.S.2d 530. i 

Wis.—Marsh Wood Products Co. v. | 
Babcock & Wilcox Co., 240 N.W. i 
392, 207 Wis. 209. 

45 C.J. p 1267 note 38 [d]. 

Automobile trailer 

Cal.—Oregon-Xevada-California Fast 
Freight v. Fruehauf Trailer Co., 
189 P.2d 329, 83 Cal.App.2d 620. 
Boiler tub© 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209. 

Burglar alarm 

Conn.—Vastola v. Connecticut Pro¬ 
tective System, 47 A.2d 844, 133 
Conn. 18, 165 A.L.R. 1251. 

Drum of caustic soda 

Pa.—Saganowich v. Hachikian, 35 A. 

2d 343, 348 Pa. 313. 

Explosion of glass jar of vacuum 
packed coffee 

Pa.—Dillon v. William S. Scull Co., 
64 A.2d 525, 164 Pa.Super. 366. 
Injury to hogs from stock food 
Iowa.—Tracy v. Liberty Oil Co., 226 
N.W. 178, 208 Iowa 882. 

Injury to turkeys from poultry feed 
Iowa.—Grismore v. Consolidated 

Products Co., 5 N.W.2d 646, 232 
Iowa 328. 

Scaffold furnished by contractor -to 
subcontrac-tor’s employee 
Cal.—Pierce v. Sinner, 140 P.2d 474, 
60 CaI.App.2d 259. 

Vaporizer 

In action against retailer and man¬ 
ufacturer of vaporizer that had no 
thermal cutout, for bums sustained 
by infant when vaporizer set fire to 
nearby objects and caused infant to 
be burned, statement, in application 
to patent office by inventor who as¬ 
signed patent for vaporizer to naanu- 
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■ facturer, that there W’as danger of 
overheating and damaging heating 
element in vaporizer without a ther¬ 
mal cutout, made a prima facie 
showing that vaporizer was immi¬ 
nently dangerou.s.—Lindroth v. "Wal¬ 
green Co., 67 N.E.2d 595, 329 Ill.App. 
105. 

83. Explosion 

(1) Fact that barrel head was par¬ 
tially rotted, that Inspection of re¬ 
used beer barrels w^as merely visual 
without any tests as to pressure, and 
that such decay inside a beer barrel 
could not be discovered by visual in¬ 
spection would not justify inference 
against brewer that any of such facts 
or omissions were proximate cause 
of explosion of almost empty beer 
barrel in use at a party, causing in¬ 
juries to a guest.—Woschenko v. C. 
Schmidt & Sons, *66 A.2d 159, 2 N.J. 
269. 

! (2) In action by guest at party for 

injuries received when an almost 
empty beer barrel brewed by one de¬ 
fendant and sold by distributor to 
person who gave party exploded, ev¬ 
idence did not establish that any 
negligence of distributor in install¬ 
ing defective pumping equipment or 
failing properly to instruct and warn 
users of the equipment of incidental 
and inherent dangers in operation of 
equipment was proximate cause of 
explosion.—^Woschenko v. C. Schmidt 
& Sons, supra, 

84. Explosion of bottle of carbonat¬ 
ed beverage 

(1) In general. 

Cal.—Escola v. Coca Cola Bottling 

Co. of Fresno, 150 P.2d 436, 24 

Cal. 2d 453. 

Ga.—Macon Coca-Cola Bottling Co. 

V. Crane, 190 S.E. 879. 35 Ga,App. 

573. 

(2) Evidence that bottler’s em¬ 
ployees handled bottle containing 
carbonated beverage from the time 
it left hands of bottler until it ex¬ 
ploded causing injury to consumer 
established that the proximate cause 
of the explosion was some fault of 
bottler’s employees in preparation or 
handling of the product, entitling 
consumer to reedvery.—Meyers v. 
Alexandria Coca-Cola Bottling Co., 
La,App., 8 So. 2d 737. 

85. Explosion 

(1) In general.—McGuire v. Dalton 
Co., La.App., 191 So. 168. 

(2) In action by buyer^s wife 
against seller for damages caused by 
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such as a kerosene stove,^^ oil-heating system, 
retreaded tire,^^ sewing machine,®^ tobacco,or a 
washing machine,*91 where the injury has been sus¬ 
tained in or about a building, as, for example, a 
building under construction or being repaired, a 
bank,94 bar,^^ apartment house, tenement house, or 
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multiple dwelling, or a theater or show,97 or on 
or about an elevator, hoistway or shaft ;98 where the 
injury allegedly has resulted from defendant's neg¬ 
ligence in the maintenance and operation of a 
store,^^ as where plaintiff contends that his injuries 


explosion of gasoline cooking stove, 
evidence disclosing that explosion 
took place about a year after stove 
was purchased and shortly after re¬ 
pairs had been made on it justified 
verdict for seller.—Evans v. Sears, 
Roebuck & Co., 176 S.E. S43, 49 Gsu 
App. 744. 

(3) In suit for death from explo¬ 
sion of gasoline stove purchased 
from one defendant and repaired by 
other defendant, evidence that dece¬ 
dent immediately after accident said 
that stove blew up, that most dam¬ 
age from fire occurred in kitchen 
near where gasoline stove was locat¬ 
ed and that stove itself was black 
and twisted out of shape, was suffi¬ 
cient to establish that gasoline stove 
was source of explosion, although 
there were other stoves in the house. 
—Harrison v. Lorenz, 6 N.W.2d 554, 
303 Mich, 382. 

86. Mich.—Curtis v. Sears, Roebuck 
& Co„ 299 N.W. 706, 298 Mich. 539. 

87. Ga.—Candler v. Automatic Heat¬ 
ing, 149 S.E. 2S7, 40 Ga.App, 280. 

88. Cal.—Nebelung v. Norman, 96 
P.2d 327, 14 Cal.2d 647. 

89. Defective iiisnlation 

Ohio.—^White Sewing Mach. Co. v. 
Feisel, 162 N.E. 633, 28 Ohio App. 
152. 

90. Smoker’s face humed by sparks 
from cigarette 

U.S.—De Lape v. Liggett & Myers 
Tobacco Co., D.C.CaL, 25 F.Supp. 
1006, modified on other grounds, 
C.C.A., Liggett & Myers Tobacco 
Co. V. De Lape, 109 P.2d 598. 

91. Ga.—^Maytag Co. v. Arbogast, 
157 S.E. 350, 42 Ga.App. 666. 

92. Md.—Garbis v. Apatoff, 63 A. 2d 
307. 

aPailure to maintain fire escapes 
Mass.—Sturman v. Davis, 73 N.E.2d | 
608, 321 Mass. 442. 

Palling or slipping on floor 
U.S.—^Atlantic Greyhound Corpora¬ 
tion V. Newton, C.C.A.N.C., 131 F. 
2d 845. 

N.H.—Sleeves v. New England Tele¬ 
phone & Telegraph Co., 24 A.2d 
606, 92 N.H 52. 

Palling through trapdoor 
CaL^—Canvin v. General Brewing 
Corporation, 66 P.2d 691, 20 Cal. 
App.2d 49. 

Injtiry to prospective buyer of house 
by protruding nail 
Mass.—Shavelson v. Marcus, 173 N. 

B. 596, 273 Mass. 237. 

Ihjury to window cleaner 

K.Y.—-WitkowLcz v. Amalgamated 


Properties, 34 N.Y.S.2d 605, 264 
App.Div. 156. 

Painter faUiug while standing on 
gutter 

Mass.—Walker v. Benz-Kid Co., 181 
N.E. 799. 279 Mass. 533. 

Stairways or steps 

Cal.—Morton v. Manhattan Lunch 
Co., 106 P.2d 212, 41 Cal.App.2d 70. 

Ga.—Lake v. Cameron, 13 S.E.2d 856, 
64 GaApp- 501. 

Mass.—Skidd v. Quattrochi, 23 N.E. 
2d 1009, 304 Mass. 438—Todd v. 
Winslow, 180 N.E. 621, 278 Mass. 
588. 

Ohio.—Babcock v. Prudential Ins. Co. 
of America, App., 60 N.E.2d 495. 

I 

93. Mass.—Conley v. Morash, 30 N. j 
E.2d 224, 307 Mass. 430. 

Pa.—Giordano v. Clement Martin, 
Inc., 31 A,2d 504, 347 Pa. 61. 

Failure to furnish safe place to work 

Wis.—Vogelsburg v. Mason & Hang¬ 
er Co., 26 N.W.2d 678, 250 Wis. 242. 

Pedestrian struck by board thrown 
out of window 

Pa.—Tallarico v. Autenreith, 31 A.2d 
906, 347 Pa. 170, 146 A.L.R. 520. 

Workman in elevator shaft injured 
by falling pipe 

Ohio.—^Henry v. Peck, Hannaford & 
Peck Co., 173 N.E. 31, 36 Ohio App. 
276, 

Workman injured by falling steel 
frames 

N.Y.—Carosella v, Barba Drago, Inc., 
20 N.Y.S.2d 921, 259 App.Div. 1041. 

94. Injury in safe deposit vault 

Ill.—George v. Citizens' Nat. Bank, 

271 Ill.App. 275. 

Slipping on floor 

Mo.—^Van Brock v. First Nat. Bank 
in St. Louis, 161 S.W.2d 258, 349 
Mo. 425. 

Stairways or steps 

Va.—State-Planters Bank & Trust 
Co. V, Gans, 200 S.E. 691, 172 Va. 
76. 

95. Counter flap across opening in 
bar 

Cal.—Sand void v. Perrot, 168 P.2d 
995, 74 Cal-App.2d 344. 

Slipping on floor 

Fla.—Clyde Bar, Inc., v. McClamma, 
10 So.2d 916, 152 Fla. 118. 

96. N.Y.—^Witkowicz v. Amalgamat¬ 
ed Properties, 34 N.Y.S.2d 605, 264 
App.Div. 156. 

Failure to light hallway 

N.Y.—^Wolf V. Kaufmann, 237 N.Y.S. 
550, 227 App.Div. 281, motion 

granted 173 N.E. 882, 254 N.Y. 598.1 
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Palling down stairway 

Conn.—^Walowich v. Aksomitos, 1§1 
A. 394, 120 Conn. 695. 

Former owner creating dangerous 
condition in refrigerator 

N.Y.—Phillips V. Mutual Life Ins. Co. 
of New York, 20 N,Y.S.2d 609 af¬ 
firmed 2ysr.Y.S.2d 394. 

Injury to ^^nant by contractor in¬ 
stalling new comice 

Conn.—Cackowski v. Jack A. Hal- 
prin, Inc., 53 A.2d 649, 133 * Conn 
631. 

97. Tex.—^East Texas Theatres v. 
Swink, Civ.App., 173 S.W.2d 224, 
reversed on other grounds 177 S. 
W.2d 195, 142 Tex 268. 

Injury to performer 

U.S.—Erlanger Tremont Theatre 

Corporation v. Ellsmore, C.C.A. 
Mass., 56 P.2d 809, certiorari de¬ 
nied 52 S.Ct. 646, 286 U.S. 564, 76 
L.Ed. 1296. 

Wis.—Mennetti v. West Side Busi¬ 
nessmen's Ass'n, 18 N.W.2d 487, 
246 Wis. 586. 

Weight and sufficiency of evidence 
in actions by persons attending 
theaters and shows see the C.J.S. 
title Theaters and Shows § 62, also 
62 C.J. p 882 note 29 et seq. 

98. Cal.—Cowles v. Independent El¬ 
evator Co., 70 P.2d 711, 22 Cal.App. 
2d 109. 

Dumbwaiter 

N.Y.—Paul V. Mosberg Realty Cor¬ 
poration, 37 N.Y.S.2d 766. 

Palling into elevator shaft 

U.S.—McCowat-Mercer Printing Co. 
V. Taylor, C.C.A.Tenn., 116 F.2d 
868 . 

Minn.—Gross v. General Inv. Co., 269 
N.W. 657, 194 Minn. 23. 

Mo.—^Katz V. North Kansas City De¬ 
velopment Co., 14 iS.W.2d 701, 223 
Mo.App. 606. 

Wash.—Sheridan v. uEtna Casualty & 
Surety Co., 100 P.2d 1024, 3 Wash- 
2d 423. 

99. La.—Smart v. Southern Advance 
Bag & Paper Co., App., 174 So. 206. 

Tex.—^Walgreen-Texas Co. v. Shiv¬ 
ers, 154 S.W.2d 625‘, 137 Tex 493. 

Child causing mirror to fall on plain¬ 
tiff 

Ga.—^Pippin v. J. Regenstein Co., 199 
S.E. 790, 58 Ga,App. 819. 

Customer thrown from chair by tMrd 
person 

Mo.—^Pellett V. Thomas W. Garland, 
Inc., 152 S.W;2d 172. 
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resulted from the condition of the entrance or exit,^ 
or the floor,2 stairways,^ or runway;^ or where in¬ 
jury or death to plaintiffs animals is alleged to 
have resulted from <Iefendanfs negligence.^ 

Fires, In an action to recover damages alleged 
to have resulted from defendant’s negligence in 


starting, feeding, controlling, or communicating a 
fire, a preponderance of the evidence is necessary to 
establish that defendant originated, caused, or com¬ 
municated the fire.^ Direct evidence is not essen¬ 
tial to establish the origin or cause of the fire,*^ and 
the proof may be circumstantial.^ The law docs not 


Glass fifloTse falling- from lig'titing 
fixture 

N.C.—Williams v. Charles Stores Co., 
181 S.E. 40C, 2n9 N.C. 591. 

Plaintiff struck hy merchandise 
truck 

D.C.—Sears, Roebuck & Co. v. 
George, 125 P.2d 739, 75 U.S.App. 
D.C. 73. 

“K^JrChing stick” falling on child 
Mass.—Dunbar v. Perrera Bros., 27 
N.B.2d 675, 306 Mass. 90. 

Stand drai}ed with goods falling on 
customer 

La.—Bauman v. Chas. A. Kaufman 
Co., 126 So. 723, 13 La.App. 355. 

1. Litter in area of steps and en¬ 
trance way 

N.Y.—Monk v. Lerner, 42 N.T.S.2d 
47. 

Loud speaker above door striking 
plaintiff 

Mass.—Navien v. Cohen, 167 N.E. 

666, 268 Mass. 427. 

Threshold 

U.S.—J. J. Newberry Co. v. Crandall, 
C.A.Ariz., 171 F.2d 281. 

2. Ky.—^Kroger Grocery & Baking 
Co. V. Spillman, 130 S.W.2d 786, 
279 Ky, 366. 

Defective hoard on floor causing fall 
Ga.—Southern Grocery Stores v. 

Cain, 187 S.E. 250, 55 GaA.pp. 48. 
Depression in floor causing fall 
Ga.—Lane Drug Stores v. Brooks, 29 

S.E.2d 716, 70 Ga.App. 878. 

Palling through trapdoor 
Cal.—John v. B. B. McGinnis Co., 99 
P.2d 323, 37 Cal.App.2d 176. 
poreign substances on floor 

(1) Candy.—Lamarr v. W. T. 
Grant Co., 54 N,E.2d 316, 73 Ohio 
App. 90. 

(2) Fruit or vegetables.—^Heina v. 
Broadway Fruit Market, 24 N.E.2d 
510, 304 Mass. 608. 

(3) Oil Or grease. 

La.—Aden v, Scott-Burr Stores Cor¬ 
poration, App., 176 So. 131—Redon 

V. Standard Accident Ins. Co. of 
Detroit, Mich., App., 161 So. 762. 

Mo.—De Moulin v. Roetheli, 189 S. 

W. 2d 562, 354 Mo. 425. 

N.Y.—Mona v. Erion, 228 N.Y.S. 533, 
223 App.Div. 526, dismissed on con¬ 
dition 164 N.E. 587, 249 N.T. 670, 
dismissed 1-66 N.E. 329, 250 N.Y. 
572. 

(4) Paper bag and other papers.— 
Petrizzelli v. F. W. Woolworth Co., 
63 N.T.S.2d 203, 270 App.Div. 1031. 


(5) Presence of greasy substance 
or piece of bacon found on shoe of | 
customer after she slipped and fell ‘ 
on greasy floor in store near meat 
counter did not relieve storekeeper 
of liability, although plaintiff did not 
show that substance on shoe was not 
cause of accident, where evidence 
permitted Inference that accident re¬ 
sulted from general condition of floor 
to xvhich such substance w’as merely 
contributing cause.—Moore v. Amer¬ 
ican Stores Co., 182 A. 436, 169 Md. 
641. 

Slipping on floor recently mopped 
U.S.—Surface v. Safeway Stores, C, 
A.Neb., 169 F.2d 937. 

Slii)ping on metal disc In aisle 
Ga.—Parsons v. Sears, Roebuck & 
Co., 31 S-E.2d 605, 71 Ga.App. 583. 
Slipping on shellacked floor 
Mass.—Peterson v. Empire Clothing 
Co., 200 N.E. 399, 293 Mass. 447. 
TTnavoidable accident 

Where jury in personal injury ac¬ 
tion found that fall of plaintiff’s wife 
was not the result of slippery con¬ 
dition of floor in defendant’s store 
and there was no other evidence 
tending to show why she fell, other 
than testimony that she fell because 
she had fainted, jury could properly 
And that fall was due to an unavoid¬ 
able accident.—Freeman v. Great At¬ 
lantic & Pacific Tea Co., Tex.Civ.App., 
135 S.W.2d 267, error refused. 

3. Da.—Hudson v. J. C. Fenny Co., 
App., 174 So. 204. 

Mo.—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864— 
Hubenschmidt v. S. S. Kresge Co., 
App., 115 S.W.2d 211. 

F all i ng down basement stairs 
Tex.—Bohn Bros. v. Turner, Civ.App., 
182 S.W,2d 419, error refused. 

Wis.—^Waterman v. Heinemann Bros. 

Co., 282 N.W. 29, 229 Wis. 209. 
Tripping on pnsh tack embedded, in 
step 

Mass.—Prappier v. Lincoln Stores, 
180 N.E. 522, 279 Mass. 14. 

4- Cal.—^Madigan v. O. A. Hale & 
Co., 265 P. 574, 90 Cal.App. 151. 

5. Pa.—^Hale v. Lehigh Valley R. 

Co., 87 Pa.Super. 489. 

Cattle eating paint thrown into pas¬ 
ture 

Tex.—^Williams Sign Co. v. Rodgers, 
Civ.App., 24 S.W,2d 478. 

Felling of tree killing cow 

Ga.—^Wakefield v. Lee, 90 S.E, 224, 

18 Ga.App. 648. 
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Foison on defendant's premises kilL 
ing plaintiff’s animals 
Ark.—Abbott v. Vanmeter, '219 S.W., 
330. 142 Ark. 601. 

Tex.—Texas ^ N. O. R. Co. v. Jones, 
Civ.App., 242 S.W. 269. 

Salt water, oil, etc,, draining into 
plaintiff’s pasture 

Tex.—Pitzer & West v. Thigpen, Civ. 
App., 68 S.W.2d 324. 

Throwing wire on corn causing death 
of cows 

Where pieces of wire put on corn 
by defendant were found in bodies 
of cows, it may be inferred that oth¬ 
er cows, eating same corn, died from 
same cause.—Hale v. Lehigh Valley 
R- Co., 87 Pa.Super. 489. 

6. Cal.—Bartholomai v. Owl Drug 
Co., lOS P.2d 36, 42 Cal.App.2d 38. 

La.—Banta v. Baist Lumber & Shin¬ 
gle Co., 140 So. 1, 174 La. 131. 
Mich.—Wight v. H. G. Christman Co., 

221 N.W. 314, 242 Mich, 2D8. 
Minn.—Smock v. Mankato Elks Club, 

280 N.W. Sol, 203 Minn. 265. 

Fires set by railroads see the C.J.S. 
title Railroads § 527, also 51 C.J. 
p 1230 note 28 et seci. 

Liability for negligently communi¬ 
cating Are: 

Generally see supra § 72. 

Proximate cause generally see su¬ 
pra 5 113. 

7. Cal.—Kennedy v. Minarets & W. 
Ry. Co., 266 P. 353, 90 Cal-App. 
563. 

Ill.-Edmonds v. Heil, 77 N.E.2d 863, 
333 Ill.App. 497. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 

222 Ky. 272. 

Pa.—Trostel v. Reading Steel Prod¬ 
ucts Corporation, 31 A.2d 909, 152 
Pa.Super. 273—Metzger v. Weller, 
173 A. 481, 113 Pa.Super. 573. 
Tes-timony of eyewitnesses is not 
necessary.—^Weis-Prlcker Mahogany 
Co. v. King, 190 So. 880, 139 Fla. 539. 

8. Cal.—Jno. L. Witney, Inc. v. Sier¬ 
ra Ry. Co. of California, 11 P.2(i 
415, 123 Cal.App. 430. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 
222 Ky. 2?2. 

Md.—^Baltimore American Underwrit¬ 
ers of Baltimore American Ins. Co. 
of New York v. Beckley, 195 A. 550, 
173 Md. 202. 

Okl.—Okmulgee Supply Corp. v. Hall, 
158 P.2d 1014, 195 Gkl. 481—Rab- 
inovitz V. Taylor, 106 P.2d 827, 188 
Okl. 84—Minnehoma Oil & Gaa Co. 
V. Johnson, 282 P. 303, 139 Okl. 284, 
Pa.—^Trostel v. Reading Steel Prod- 
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require demonstration,^ or an absolute certainty,io 
or proof l>eyond a reasonable doubt.^^ It is not nec¬ 
essary to exclude every other possible cause,but 
it is sufficient to establish by a fair preponderance 
that the fire was originated, caused, or communicat¬ 
ed by defendant.l3 If the circumstances proved are 
inconsistent with any theory other than that defend¬ 
ant or his negligence was responsible for the fire 
and there is an absence of evidence tending to point 
to any other agency causing it, the jury may be 
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warranted in finding for plaintiff.i^ On the other 
hand, the origin or cause of the fire may not rest 
on surmise, conjecture, or speculation.^^ 

In various cases the sufficiency of the evidence to 
establish that the fire which caused the injury was 
originated or caused by defendant has been deter- 
mined,i6 as, for example, a fire caused by a painter 
with a blowtorch,i7 a fire originating on defendant’s 
adjoining property,^* a. fire communicated to de- 


nets Corporation, 31 A.2d 909, 152 
Pa.Super. 273. 

Wash.—Sommer v. Yakima Motor 
Coach Co., '26 P.2d 92, 174 Wash. 
•633. 

45 C.X p 1268 note 41 £bl. 

9. Cal.—Kennedy v. Minarets & W. 
By. Co., 266 P. 353, 90 Cal.App. 563. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P.2d 
703, 149 Or. 126. 

10. Cal.—Kennedy v. Minarets & W. 
Ry. Co., 266 P. 353, 90 Cal.App. 563. 

11. La.—^Korth River Ins. Co. v. H. 
H. Bain Roofing- Co., App,, 30 So. 
2d 139. 

12. Wash.—Sommer v. Yakima Mo¬ 
tor Coach Co., 26 P.2d 92, 174 
Wash. 638. 

Every other reasonable hypothesis 
Okl.—Okmulgee Supply Corp. v. Hall, 
158 P;2d 1014, 195 Okl. 481. 

13. Cal.—Kennedy v. Minarets & W. 
Ry. Co., '266 P. 353, 90 Cal.App. 563. 

dear legal certainty 
La.—^Rausch Co. v. Hew Orleans 
Great Northern R. Co., 145 So, 532, 
176 La. 257. 

Jury may make all reasonable de¬ 
ductions from facts shown by evi¬ 
dence.—Jno. L. Witney, Inc., v. Si¬ 
erra Ry. Co. of California, 11 P.2d 
415, 123 Cal.App. 430. 

Moral certainty 

Or,—Silver Palls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

DKeasonable affirmative evidence 
Okl-—Rabinovitz v. Taylor, 106 P.2d 
827, 18S Okl. 84—Minnehoma Oil & 
Gas Co. v. Johnson, 282 P. 303, 139 
Okl. 284. 

Reasonable certainty 
Miss.—McCain v. Wade, ISO So. 74S, 
181 Miss. 664. 

Okl.—Okmulgee Supply Corp. v. Hall, 
158 P.2d 1014, 195 Okl. 481. 
Reasonably probable 

WTiere circumstantial evidence is 
relied on, the circumstances should 
be such as to render it reasonably 
probable that defendant set the fire, 
and should be sufficient, at least rea¬ 
sonably, to tend to connect defend¬ 
ant with the setting of the fire.— 
Rabinovitz; v. Taylor, 106 P.2d 827, 
188 Okl 84—^Minnehoma Oil & Gas 


Co. V. Johnson, 282 P. 303, 139 Okl. 
284. 

14. Fla—^Weis-Fricker Mahogany 

Co. v. King, 190 So. 880, 139 Fla 
539. 

15. Minn.—Smock v. Mankato Elks 
Club, 280 N.W. 851, 203 Minn. '265. 

Miss.—^IVIcCain v. Wade, 180 So. 748, 
181 Miss. 664. 

N.J.—^Dare v. Atlantic City Electric 
Co.. 140 A. 249, 6 N.J.Misc. 136. 
Mere probability is insufficient,— 
Rausch ’Co. V. New Orleans Great 
Northern R. Co., 14'5 So. 532, 176 La 
257. 

16. U.S.—Scottish Union & National 
Ins. Co. V. Benowitz, D.C.Conn., 55 
F.Supp. 568, affirmed, C.C.A., 143 
F.2d 130—'Coffman V. Southern Coal 
Co., D.C.Ark., 52 F.Supp. 351. 

Ark.—Sugar Creek Creamery Co. v. 
Fowler, 114 S.W.2d 1057, 195 Ark. 
870. 

Ga.—Candler v. Automatic Heating, 

149 S.B. 287, 40 Ga.App. 280. 

Kan.—Miller v. Gabbert, 118 P.2d 

623, 154 Kan. 260. 

' La.—Fridge v. Talbert, 158 So. '209, 

150 La 937—North River Ins. Co. 
V. H. H. Bain Roofing Co., App., 30 
So,2d 139—^Letts v. Krause & Man- 
agan, App., '26 So.2d 838, followed 
in 26 So.2d 845 and Shell Oil Co. 
Inc, V. Krause & Managan, Inc., 26 
•So.2d 845—^Newman v. Louisiana & 
A. Ry. Co., App., 19 So-2d 668. 

Mass.—Brownhill v. Kivlin, 57 N.E. 
2d 539, 317 Mass. 168—Home Sav. 
Bank v. Savransky, 30 N.E.2d 881, 
307 Mass. 601. 

Minn.—Smock v. Mankato Elks Club, 
280 N.W. 851, 203 Minn. 265. 

Okl.—Minnehoma Oil & Gas Co. v- 
Johnson, 282 P. 303, 139 Okl. 284. 
Tenn.—^Holland & Kerr v. Craven, 

5 Tenn.App. 39—Nashville Ry. & 
Light Co. V. Harrison, 5 Tenn.App. 
' 22 . 

Defendant leaving Hghted cigarette 
on plaintiff^s davenport 
Conn.—^Ruerat v, Stevens, 15'5 A. 219, 
113 Conn, 333. 

Eanlty installation of heating plant 
Mich.—^Hendricks v. McCausey, !299 
N.W. 848, 299 Mich. 161. 

Tire in ceiling of store causing in¬ 
jury to patron 

Cal.—Bartholomai v. Owl Drug Co., 
108 P.2d 36, 42 Cal.App.2d 38. 
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Pire originating In boiler room un¬ 
der defendant’s control 

Ill.—Edmonds v. Heil, 77 N.E.2d 863 
333 Ill.App. 497. 

Spilling of fuel oil ou premises While 
filling tank 

U.S.—Scottish Union & National Ins. 
Co. V. Benowitz, D.C.Conn., 55 P 
Supp. 568, affirmed, C.C.A., 143 p 
2d 130. 

Throwing lighted match into stand¬ 
ing wheat 

Okl.—McKinney v. Bland, 112 P.2d 
798, 188 Okl. 661. 

Trespassing child burned by fixe in 
incinerator 

Conn.—Botticelli v. Winters, 7 A.2d 
443, 125 Conn. 637. 

17. N.Y.—Turner v. Reynolds, 66 N. 
Y.S.2d 339, 271 App.Div. 413. 

Ohio.—Reliance Ins. Co. of Phila¬ 
delphia, Pa., V. Pohlking, 19 N.E.2d 
906, 60 Ohio App. 156. 

18. N.J.—^Dare v. Atlantic City 
Electric Co., 140 A. 249, 6 KJ. 
Misc. 136. 

Burning grass, weeds, or trash on 
defendant's premises 

Cal.—Gallichotte v. California Mut. 
Building & Loan Ass’n, 41 P.2d 
349, 4 Cal.App.2d 603. 

Ind.—^Wilson v. Killingworth, 169 K. 
E. 864, 91 Ind.App. 16. 

La.—Rausch Co. v. New Orleans 
Great Northern R. Co., 145 So. 532, 
176 La. 257. 

Miss.—Gabbert v. Treadaway, 13 So. 
2d 157, 194 Miss. 435. 

N.D.—George v. Odenthal, 225 N.W. 
323, 58 N.D. 209. 

Pa.—Metzger v. Weller, 173 A. 481, 
113 Pa.Super. 573. 

Pire originating on defendant’s ad¬ 
joining -timber lands 

U.’S.—U. S. V. Feather River Lumber 
Co., D.C.Cal., 23 F.2d 936, affirmed, 
C.C.A., Feather River Lumber Co. 
V. U. S., 30 F.2d 642, 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P.2d 
703; 149 Or. 126. 

Sparks from cutting wheel in ma¬ 
chine shop igniting paint 

Cal.—Humiston v. Hook, 194 P.2d 
12% 86 Cal.App.2d lOL 
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fcruL'iiit’s property from the property of a third per¬ 
son and thence to plaintiff’s property,or a fire on 
plaintiffs property caused by sparks coming from 
defendant’s property.^O The fact that a fire origi¬ 
nates on defendant’s premises is not evidence that 
the fire was started by defendant.^^ 

b. Ownership or Control 

In actions founded on negligence, a preponderance 
of the evidence is required to establish ownership or con¬ 
trol by the defendant of the instrumentality or agency 
causing the injury. 

Where the ownership or control of the instru¬ 
mentality or agency which caused the inj'ury is in 


issue in actions founded on negligence, plaintiff 
must establish such owership or control in defend¬ 
ant, as considered supra §§ 200, 208, and in the ab¬ 
sence of such proof plaintiff may not recover .22 A 
preponderance of the evidence is required to es¬ 
tablish the ownersh2p23 or control^'* by defendant 
of such instrumentality or agency. Ownership or 
control is usually held to be sufficiently shown by 
facts from which the fact of ownerships^ or con¬ 
trol-^ may be inferred. 

c. Personal Participation or Pi.elation to Active 
Wrongdoer 

In an action founded on negligence, the personal 


Spilling of gasoline wMle ’ servicing 
defendant's bus 

La.—Davis v. Tecbe Lines, 7 So.2d 
365, 200 La. 1. 

19. Failure of defendant to ent 
grass 

Evidence that, because of defend¬ 
ant's failure to spade ground and 
cut grass between its wooden oil 
warehouse and property line, running 
grass fire from other property ignit¬ 
ed warehouse, and that burning sub¬ 
stances blown from warehouse de¬ 
stroyed plaintiffs’ property, suffi¬ 
ciently established causal connection 
between negligence and damage, al¬ 
though it was not shown that oil in 
warehouse had already been ignited 
when plaintiffs’ property caught fire. | 
—Riley v. Standard Oil Co, of Indi¬ 
ana, 252 N.W. 183, 214 Wis. 15. 

20 . Spares from steamroller on road 
N.J.—Durr v. Freehold Const. Co., 

153 A. 378, 3 N.J.Misc. 267. 

Sparlcs from grass fixe falling on 
plaintiff’s roof 

La.—Penniman v. Spencer, 123 So. 

904, 11 La.App. 473. 

Sparks from smokestacks of saw¬ 
mill 

Ga.—A. C. Alexander Lumber Co. v- 
Livingston, 12 S.E.2d 89, 63 Ga. 
App. 733. 

La.—Davis v. Horne Lumber Co., 34 
So.2d 914, 213 La. 429—Santa v, 
Baist Lumber & Shingle Co., 140 
So. 1, 174 La, 131—Scottish Union 
& National Ins. Co. v. Baist Lum¬ 
ber & Shingle Co., 132 So. 774, 16 
La.App. 69S. 

21 . Mass.—Little v. Lynn & Marble¬ 
head Real Estate Co., 16 N.E.2d 
688, 301 Mass. 166. 

22 . N.D.—McBain v. Lang, 218 N.W. 
641, 56 N.D. 630. 

23. Evidence h^d sufficient 

(1) In action against McLellan 
Stores Company for injuries to 
plaintiff’s wife, wife’s testimony that 
she fell while shopping in. ^‘the Mc¬ 
Lellan Store" was sufficient to show 
that defendant owned or operated 
stare alleged in petitiom—McLellan 


Stores Co. v, Lindsey, TeK.Civ.App, 
157 S.W.2d 1013, error refused. 

(2) Other evidence held sufficient 
see 45 C.J. p 1272 note 67 [a]. 
Evidence held insufficient 
N.D.—McBain v. Lang, 218 N.W. 641, 

*56 N.D. 630. 

Tex.—^Williams Sign Co. v. Rodgers, 

Civ.App., 24 S.W.2d 478. 

45 C.J. p 1272 note 67 [b]. 

Apparent ownership or control 

(1) In customer’s action against 
department store for injury inflicted 
by nail protruding from inner sole 
of shoe tried on customer, evidence 
was sufficient to sustain finding that 
the department store held itself out 
as the person who owned, operated, 
or controlled the shoe department.— 
Santise v. Martins, Inc., 17 N.Y.S.2(i 
741, 258 App.Div. 663. 

(2) In action by patron of lunch¬ 
eonette operated in defendant’s store 
by a concessionaire for injuries sus¬ 
tained as a result; of the negligence 
of an employee of the concessionaire, 
evidence that patron had no reason 
to believe that luncheonette w’as not 
operated by defendant warranted in¬ 
ference that patron relied on the ap¬ 
pearance of things and on the food 
purchased being that of defendant, 
even though patron did not categori¬ 
cally testify that she so relied.— 
Barron v. McLellan Stores Co., 39 N. 
E.2d 953, 310 Mass. 778. 

Mortgagee 

In action for injuries sustained by 
prospective grain buyer at grain ele¬ 
vator, evidence showed that one de¬ 
fendant, although formerly super¬ 
vising running of elevator, was at 
time of injury merely mortgagee and 
creditor of elevator owner, and as 
such not liable for damages caused 
by owner’s negligence.—Jones v. E. 
S. Woodworth & Co., 249 N.W. 799, 61 
S.D. 492. 

24. Control by defendant held shown 

(1) In general. 

Cal.—Wade v. Buyers, 117 P.2d 392, 
47 Cal.App.2d 168. 

Ill.—Rogaefei V. Baird & Warner, 22 
N.B.2d 275, 301 Ill.App. 599. 
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La.—Bonvillain v. Realty Operators, 
App., 26 So.2d 25. 

Mo.—Dagley v. National Cloak & Suit 
Co., '22 S.W.2d 892, 221 Mo.App. 
61. 

—Losee v. Paramount Hotel Cor¬ 
poration, 242 N.T.S. 608, 137 Misc. 
530. 

45 C.J. p 1272 note 68 [a], 

(2) Demolition of old, and erec¬ 
tion of new, wall by contractor,— 
Lewis v. I. M. Shapiro Co., 44 A.2d 
124, 132 Conn. 342. 

(3) Storekeeper occupying premis- 
I es as licensee of defendant owner.— 

Orcutt V. Sigouin, 22 N.E.2d 18, 302 
Mass. 373. 

(4) Where an electric company and 
a gas company occupied the same 
premises under an arrangement by 
which the gas company paid a 
monthly rental and electric company 
furnished the light, heat, and janitor 
service, jury was justified in infer¬ 
ring that electric company, and not 
gas company, was in charge of wax¬ 
ing the floor which allegedly caused 
a business visitor to fall and sustain 
injuries.—Ventromile v. Malden Elec¬ 
tric Co.. 57 N.B.2d 209, 317 Mass. 132. 

Control by defendant held not shown 

Mass.—Marston v. Boston Pub. Co., 
171 N.E. 466, 271 Mass. 307. 

Mo.—^Wright v. Kansas City Struc¬ 
tural Steel Co., 157 'S.W.2d 582, 
236 Mo.App. 872. 

Pa.—Rucinski v. Cohn, 146 A 445, 
297 Pa, 105. 

45 C.J. p 1272 note 68 [bj. 

25. Ill.—^North American Restau¬ 
rant, etc., House v. McElligott, 81 
N.E. 388, 227 Ill. 317. 

45 C.J. p 1272 note 69. 

26. Conn.—Killian, v. Logan, 162 A. 
30, 115 Conn, 437. 

45 C.J. p 1272 not© 70. 

Eepairs made before or after acci¬ 
dent tend to prove retention of con¬ 
trol by party making repairs.—^Kil¬ 
lian V. Logan, 162 A. 30, 115 Conn. 
437. 
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preponderance of the evidence.^S 

§ 245. Status of Injured Person 

The general rules governing the weight and auffl 
ciency of the evidence in actions based on negllgencft 
are applicable with respect to the status of the oeraon 
Injured- ” 

The general rules governing the weight and suf¬ 
ficiency of the evidence in actions founded on neg¬ 
ligence, as considered supra § 243 a, apply with 
respect to the status of the injured person,30 wheth¬ 
er a trespasser,31 licensee,32 or an invitee,33 and as 


27. K.T.—Silverman v. Binder, 115 
N.y.S. 54. 130 App.Div. 581. 

45 C.J. p 1272 note 71. 

28. Md.—Hambleton v. McGee, 19 
Md. 43. 

45 C.J. p 1272 note 72. 

29. Bvldenco held sufflcient 

—Lfosee v. Paramount Hotel 
Corporation, 242 yr.T.S. 60S, 137 
Misc. 530. 

Evidence held insufficient 
Mass.—^Driscoll v. Norumbega Park 
Co., 199 N.E. 753, 293 Mass. 277. 

45 C.J. p 1272 note 73 [a]. 

Relationship of master and servant 
see Master and Servant § 1615 d. 
Responsibility for operator of motor 
vehicle see Motor Vehicles § 517 d. 

30. Cal.—State Compensation Ins. 
Fund V. Allen, 285 P. 1053, 104 Cal. 
App. 400. 

N.J.—Cohen v. Great Atlantic & Pa¬ 
cific Tea Co., 168 A. 792, 11 H.J. 
Misc. 817. 

Duties with respect to particular 
classes of persons see supra §§ 23- 
63. 

31. Miss.—Campbell v. Willard, 39 
So.2d 483, 205 Miss. 783. 

45 C.J. p 1273 note 76. 

Who are trespassers see supra § 23. 
Evidence held sufficient to show that 
plaintiff was trespasser 
Miss.—Campbell v. Willard, supra. 
H.J.—Cohen v. Great Atlantic & Pa¬ 
cific Tea Co., 168 A. 792, 11 N.J. 
Misc. 817. 

N.T.—Dyon v. S-ocony-Vacuum Oil 
Co., 49 N.Y.S. SI. 268 App.Div. 788, 
affirmed 60 N.E.2d 133, 293 N.Y. 
930. 

Pa.—Maksimshuk v. Union Collieries 
Co., 193 A. 669, 128 Pa.Super. 86. 

4'5 C.J. p 1273 note 76 [aj. 

Evidence held sufficient to show that 
plaintiff was not trespasser 
Iowa.—Crawford v. Emerson Const. 

Co., 269 N.W. 334, 222 Iowa 378. 

La. —Salter v. Zoder, App., 37 So.2d 
464. 

Mass.—^Dennehy v. Jordan Marsh Co., 
71 N.E:2d 758, 321 Mass. 78—Rice 
V. Rosenberg, 165 N.E. 667, 266 
Mass. 5'20. 

N.J.—^Brownsey v. General Printing 
Ink Corporation, 193 A. 824, 118 N. 
J.Law 505. 

45 C.J. p 1273 note 76 [b]. 


Mass.—Adams v. George Law- 
ley & Son Corporation, 49 N.E.2d 
244, 314 Mass. 87. 

N.Y.—Carbone v. Mackchil Realty 
Corp., 59 N.Y.S.2d 529, 270 App.Div. 
778, reversed on other grounds 71 
N.E.2d 447, 296 N.Y. 154. 

45 C.J. p 1273 note 78. 

Who are licensees see supra §§ 3'2~ 
34. 

Evidence held to show that plaintiff 
was licensee 

Cal.—State Compensation Ins. Fund 
V. Allen, 285 P. 1053, 104 Cal.App. 
400. 

D.C.—Gleason v. Academy of the 
Holy Cross, 168 F.2d 561, 83 U.S. 
App.D.C. 252. 

Ill.—Roth V. Schaefer, 21 N.E.2d 328. 
300 IIl.App. 464. 

Iowa.—Battin v. Cornwall, 253 N.W. 
842. 218 Iowa 42. 

Mass.—Shaner v. Imperial Motor 
Sales, 82 N.E.2d 804, 323 Mass. 
75'5—Brosnan v. Koufman, 2 N.E. 
2d 441, 294 Mass. 495, 104 A.L.R. 
1177—Rioux V. A. D. Ellis Mills, 
199 N.E. 390. 293 Mass. 28—Stat- 
kunas v. Louis Promboim & Son, 
174 N.E. 919, 274 Mass. 515. 

N.H.—Cook V. 177 Granite St., 64 
A.2d 327, 95 N.H. 397. 

N.Y.—Lewis v- Morewood Realty 
Corporation, 19 N.Y.S.2d 203. 

45 C.J. p 1273 note 78 [a]. 

33. U.S.—Robey v. Keller, C.C.A.Va., 

114 P.2d 790. 

45 C.J, p 1273 note 77. 

Who are invitees see supra §§ 43, 44. 
Evidence held sufficient to show in¬ 
vitation 
(1) In general. 

U.S.—Robey v. Keller, supra—^Henry 
W. Cross Co. V. Burns, 81 P.2d 856. 
Cal.—Johnston v. Long, 181 P-2d 645, 
30 Cal.2d 54. 

Conn.—Chatkin v. Talarski, 193 A. 
611, 123 Conn. 157. 

Mass.—^Adams v. George Lawley & 
Son Corporation, 49 N.E.'2d 244, 314 
Mass. 87—^Rice v, Rosenberg, 165 
N.E. 667, 266 Mass. 520. 

Mich.—Finch v. W. R. Roach Co., 1 
N-W.2d 46, 299 Mich. 703. 

N.J.—Roper v. Commercial Fibre 
Co. of America, 143 A. 741, 105 N.J. 
Law 10. 

N.Y.—^Donohue v. Erie County Sav. 
Bank, 32 N.E.2d 777. 285 N.Y. 24, 
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reargument denied 34 N.E.2d 904 
285 N.Y. 744. ’ ' 

Tenn.—American Nat. Bank v. 
Wolfe, 125 S.W.2d 193, 22 Tenn. 
App. 642. 

4'5 C.J. p 1273 note 77 [aj. 

(2) Customer in store. 

Cal.—Colombo v. Axelrad, 114 P.^d 
425, 45 Cal.App.2d 439. 

Ga.—Haverty Furniture Co. v. Jew¬ 
ell, 144 S.E. 46, 38 GaApp, 395. 
Mass.—Lamattina v. Blue Hog 
Breeding Co., 11 N.E.2d 466, 298 
Mass. 446—Grogan v. O'Keefe's 
Inc., 166 N.E. '721, 267 Mass. 189. 

(3) Plaintiff on premises seeking 
employment.—Dore v. Swift & Co., 
221 N.W. 904, 175 Minn. 545. 

Evidence held insufficient to show 

invitation 

(1) In general. 

Mass.—Lanstein v. Acme White 
Lead & Color Works, 189 N.E. 44, 
285 Mass. 328. 

N.H.—Cook V. 177 Granite St, 64 A 
2d 327, 95 N.H. 397. 

—^Donohue v. Erie County Sav. 
Bank, 15 N.Y.S.2d 689, 258 App.Div. 
1, reversed on other grounds 32 
N.E.'2d 777, 285 N.Y. 24, reargu¬ 
ment denied 34 N.E.2d 904, 285 N. 
Y. 744. 

Pa.—^Dornick v. Wierton Coal Co,, 167 
A. 617, 109 Pa.Super. 400, followed 
in Di Concilio v. Wierton Coal Co., 
167 A. 619, 109 Pa.Super. 405. 

45 C.J. p 1273 note 77 [bj. 

(2) Prospective tenant.—^Davis v. 
Bean, 10 N.E.2d 103, 298 Mass. 135. 

Real estate agent 

(1) Where specific written listing 
of real estate for sale was best evi¬ 
dence that plaintiff, a real estate 
agent, was an invitee on defendant's 
property at time of injury, testi¬ 
mony, adduced as secondary evidence 
of such listing, that defendant listed 
property for sale during a subse¬ 
quent year was insufficient as a con¬ 
clusion and as failing to show that 
property was listed prior to date of 
accident.—Babcock v. Prudential Ins. 
Co. of America, Ohio App,, 60 N.E.2d 
495. 

(2) Where specific written real es¬ 
tate listing was essential to show 
that plaintiff, a real estate agent, 
was an invitee on defendant's prem- 


partlcipatfon of the defendant relied cm for a recovery 
must be established by a preponderance of the evidence. 

In an action founded on negligence, where the 
personal participation of defendant is relied on for a 
recovery, it must he established by a preponderance 
of the evidence,although it may be shown by 
proof of facts from w’hich it may be inferred.^^ 
Where the act or omission is not the personal act of 
defendant, the relationship imposing liability be¬ 
tween defendant and the person whose act or omis¬ 
sion it was must, where in issue, be shown by a 

32. 
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to defendant’s knowledge of the presence of a tres- 

passer. 

Attraclive niiisoMces. The general rules gov¬ 
erning the weight and sufficiency of evidence are 
applicable in determining liability for injuries to 
children under the attractive nuisance doctrine.^^ 
In various cases the sufficiency of the evidence has 
been determined with respect to liability of defend¬ 
ant under the attractive nuisance doctrine,as, for 
example, with respect to bodies of water, ponds, or 
pools,cooper’s buckets in a stone quarry,38 ele¬ 
vators,35 escalators,hoists,piles of materials,“^3 
poles or towers,^3 railroad tracks,turntables, 
washing machines,'^® and water pumps.^^ 

The attractiveness of the premises as well as no¬ 
tice to the owner may be shown by evidence that 
children were accustomed to play in or around the 


premises for such length of time that the owner 
knew or by the exercise of ordinary care should 
have known that it was being so used. 5 

Playgrounds. In establishing liability for injuries 
to children under the playground rule the general 
rules governing the weight and sufficiency of the 
evidence apply,and in various cases the evidence 
has been held sufficient or insufficient to establish 
liability under the playground rule/''^0 

§ 246. Wanton Injury; Gross Negligence 

Wanton or willful Injury must be established by a 
preponderance of the evidence. 

Wanton or willful injury, when it is an element 
of the case, must be established by a preponderance 
of the evidence.^i Proof of negligence will not sup- 


Ises at time of inj-ury, the fact that 
a sale was made and commission 
paid to plaintiff’s employer was a 
circumstance supporting- a listing, 
but, where sale was made after date 
of accident, such circumstance did 
not raise an inference that listing 
preceded date of accident.—Babcock 
V. Prudential Ins. Co. of America, su¬ 
pra. 

(3) Where showing of a specific 
written real estate listing was requi¬ 
site to establishing that plaintiff, a 
real estate agent, was an invitee on 
defendant’s premises at time of in¬ 
jury, the inference that plaintiff 
would not have taken his prospective 
purchaser to view premises under 
direction of his employer unless list¬ 
ing had been made w'as not requisite 
proof.—Babcock v. Prudential Ins. 
Co. of America, supra. 

34. Minn.—^Weber v. St. Anthony 

Falls Water Power Co., 7 N.W.2d 
339, 214 Minn. 1. I 

45 C.J. p 1273 note 80. 

Defendant's knowledge of presence 
of trespasser see supra §§ 24, 28. 
Zvidexice held sufficient 
Minn.—^Weber v. St. Anthony Palls 
Water Power Co., supra. 

N.H.—Hobbs V. Geo. W. Blanchard, 
etc., Co., 6>5 A. 382, 74 N.H. 116, 124 
Am.S.R. 944, 

35. U.S.—Hunsche v. Southern Pac. 
Co.. D.C.Cal., 6*2 P.Supp. 634. 

Doctrine of attractive nuisances see 
supra §§ 20’(1)-29(15), 41. 

30. Tex.—Gemeth v. Galbraith-Fox- 
worth Dumber Co., Com.App., 36 
fi.W.Sd 191, modified on other 
grounds 38 S.W.2d 775. 

Wash.—^Deffland v. Spokane Portland 
Cement Co., 176 P.2d 311, 26 Wash. 
2d 891. 

45 C.J. p 1273 note 79. 

Child placing fingers in coffee grinder 
Cal,—Crane v. Smith, 144 P.2d 356, 
23 CaL2d 288. 


Child struck by ice falling from load¬ 
ing platform 

Cal.—Hernandez v. Santiago Orange 
Growers’ Ass’n, 293 P. 875, 110 Cal. 
App. 229. 

Newsstand falling on child playing 

Ill.—Harrison v. City of Chicago, 31 
N.E.2d 359, 308 Ill.App. 263. 

37. X.C.—Hedgepath v. City of Dur¬ 
ham, 28 S.E.2d 503, 223 N.C. 822. 

45 C.J. p 1273 note 79 [b] (3), (6). 

Cesspool 

Tex.—Texas Public Service Co. v. 
Daughead, Civ.App., 73 S.W'.2d 925, 
error refused. 

Pit 

Tex,—Banker v. McDaughlin, 208 S. 
W.2d 843, 146 Tex. 434. 

Well 

Tex.—Flippen-Prather Realty Co. v. 
Mather, Civ.App., 207 S.W’’. 121. 

38. Ho.—State ex rel. W^. E. Calla¬ 
han Const. Co. V. Hughes, 159 S.W. 
2d 251, 348 Mo. 1209. 

39. Minn.—Decker v. Itasca Paper 
Co,, 127 N.W. 183, 111 Minn. 439. 

Tex.—Gerneth v. Galbraith-Foxworth 
Dumber Co., Com.App., 36 S.W.2d 
191, modified on other grounds 38 
S.W.2d 775—Galbraith-Foxworth 

Dumber Co. v. Gerneth, Civ.App., 
66 S.W.2d 471, error dismissed. I 

40. Mo.—Graves v. May Department 
Stores Co„ App., 153 S.W.2d 778. 

41. Pa.—^Weimer v. Westmoreland 
Water Co., 193 A. 665, 127 Pa-Su¬ 
per. 201. 

42. Bridge timbers on railroad right 
of Way 

N.C.—Boyette v. Atlantic Coast Dine 
R. Co., 42 S.E.2d 463, 237 N.C. 406. 

43. Power line tower 

Ill.—Gillespie v. Sanitary Dist. of 
Chicago. 43 N.E.’2d 141, 315 Hl.App. 
405. 

Tenn.—^Kelley v. Tennessee Electric 
Power Co., 7 Tenn.App. 655. 
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44. Electrocution on third rail 

U.S.—Standard Steel Works Co. v. 
Chicago, A. & E. R. Co., D.C.IIL, 29 
F.Supp. 297. 

45. Ky.—Douisville & N. R. Co. v. 
Vaughn, 166 S.W.2d 43, 292 Ky. 120. 

46. In operation in lot in rear of 
store 

Tex.—Montgomery Ward & Co. v. 
Ramirez. Civ.App., 127 S.W.2d 1034, 
error dismissed, judgment correct. 

47. Catching fingers in cogrwheels 
Tex.—^Teston v. Root, Civ.App., 95 S. 

W.2d 524, error refused. 

48. N.C.—Barlow v. Gurney, 29 S.E. 
2d 681, 224 N.C. 223. 

49. Pa.—Riebel v. Dand Title Bank 
& Trust Co., 17 A.2d 742. 143 Pa- 
Super. 136. 

Diability for injuries to children un¬ 
der playground rule see supra § 40. 

50. Pa.—Riebel v. Dand Title Bank 
& Trust Co., supra—^Weimer v. 
Westmoreland Water Co., 193 A. 
665, 127 Pa.Super. 201—Samber v. 
Hahn. Com.Pl., 90 Pittsb.Deg.J. 465 
—Bubel V. Dehigh Nav. Coal Co., 
Com.Pl., 7 Sch.Reg. 23. 

Elevator in -vacant building 
Pa.—Rahe v. Fidelity-Philadelphia 
Trust Co., 178 A. 467, 318 Pa. 375. 
Band surrounding water hole 
Pa.—^Pietros v. Hecia Coal & Coke 
Co., 180 A. 119, 118 Pa.Super. 453. 
Bailroad right of way 
Pa.—Malischewski v. Pennsylvania 
R. Co., 52 A-2d 215, 356 Pa. 654. 

51. Evidence held sufficient 

N.H.—Hobbs V. Geo. W. Blanchard, 
etc., Co., 65 A. 382, 74 N.H. 116, 124 
Am.S.R, 944. 

45 C.J. p 1273 note 81 [a]. 

Evidence held insufficient 

Ariz.—^Butane Corp. v. Kirby. 187 P. 

^d 825, 66 Ariz. 272. 

Mass.^—Carroll v. Hemenway, 51 N. 
E.2d 9»52, 315 Mass. 45. 
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port a verdict for willftilness and wantoiiness 
and evidence which will not warrant a reasonable 
inference of causal negligence cannot warrant an 
inference of wanton injury.53 

Gross negligence. Gross negligence may be 
proved by circumstantial, as well as by direct evi- 
dence.^^ In order to establish gross negligence the 
evidence must show such a degree of negligence as 
excludes the slightest degree of care.®® Each case 
involving the question whether the evidence war¬ 
rants a finding of gross negligence must be decided 
on its own peculiar facts.®® 

§ 247. Contributory Negligence; Assump¬ 
tion of Risk 

a. In general 


b. Absence of evidence as to care or lack 

of care 

c. Equally balanced evidence 

d. Consideration of entire evidence 

e. Assumption of risk 

a. In General 

Contributory negligence or freedom from contrlbu- 
tory negligence must be established by a preponderance 
of the evidence, either direct or circumstantial. 

Whether the burden is regarded as resting on de¬ 
fendant to establish contributory negligence or 
whether the absence thereof must be established by 
plaintiff as a part of his case, as considered supra 
§§ 210-212, a preponderance of the evidence is re¬ 
quired to establish the affirmative of an issue either 
I as to the existence of contributory negligence®^ or 


Pa.—^Maksxmshuk v. Union Collieries 
Co., 193 A. 669. 128 Pa.Super. 86 . 
Wash,—Garner v. Pacific Coast Coal 
Co.. 100 P.2d 32, 3 Wash.2d 143. 

45 C.J. p 1273 note 81 [b]. 
Concealment or trap 

(1) In action for injuries sustain¬ 
ed when edge of public dumping 
ground caved in while plaintiff was 
standing thereon attempting to sal¬ 
vage scrap iron, allowing plaintiff to 
slide into smoldering fire in pit be¬ 
low, evidence established that there 
was no concealment or trap causing 
plaintifTs injuries.—^Anderson v. 
Western Pac. R. Co., 61 P.2d 1209, 
17 Calj^pp. 2 d 244. 

(2) Facts showing that landowner 
maintained dangerous trap on prem¬ 
ises, inviting others to enter in ex¬ 
ercise of legal right, warranted find¬ 
ing that landowner violated legal 

Pickford v. Abramson, 152 A. 
317, 84 N.H. 446. 

Defexidaiit should not be held 
guUty of reckless misconduct, au¬ 
thorizing jury to disregard contrib¬ 
utory negligence, unless evidence or 
justifiable inferences therefrom rea¬ 
sonably tend to establish such reck¬ 
less misconduct.—^Butane Corp. v. 
Kirby 187 P.2d 325, 66 Ariz. 273, 
Willful or wanton injury: 

Generally see supra § 9. 

Licensees see supra § 37. 
Trespassers see supra §§ 2’5, 26, 
37. 

^ AU.^—Western Union Telegraph 
Oa V. Gorman, 185 So. 743, 237 Ala. 
146. 

53. Ala.—^DeBardeleben v. Western 
Ry. of Alabama, 151 So. 66 , 227 

’' Ala. 563. • • 

54. Va.—Richter v. Seawell, 32 S.E. 
2d 62, 183 Ya. 379—P[ackley v. 

.. Robey, 195 S.E. 689, 170 Va, 55. 

' Gross negligence generally, see supra 

>'V®- 

55. Or:—Storm v. Thompson, 64 P, 
2d 1309, 165 Or. 686. 


56. Mass.—Peace v. Gabourel, 19 N". 
E.2d 49, 302 Mass. 313. 

‘ 33ecided cases are of small assist¬ 
ance in determining whether the evi¬ 
dence in a given case tends to show 
gross negligence, and each such case 
must stand mostly on its particular 
facts considered in the light of ac¬ 
cepted principles of law.—^Abel v. 
Salebra, 61 A.2d 605, 115 Vt. 336— 
Hall V. Royce, 192 A. 193, 109 Yt. 99. 
Evidence held sufficient 
N.T.—State Street Trust Co. • v. 
Ernst, 15 H.E.2d 416, 278 N.T. 
104, 120 Au.L.R. 1250, reargument 
denied 16 H.B.2d 851, 278 N.T. 704. 
Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 756, 181 Tenn. 
126. 

Evidence held insufficient 
Tenn.—^Wylie v. Green River Lumber 
Co., 8 Tenn.App, 373. 

57. U.S.—Oklahoma-Natural Gas Co. 

V. McKee, C.C.A.Okl., 121 F.2d 583. 
Ark.—Roark Transp. v. West, 68 S. 

W. 2d 1000, 188 Ark. 941. 

Cal.—^Westberg v. Willde, 94 P.2d 
590, 14 Cal.2d 360—Flach v. Fikes, 
267 P. 1079, 204 Cal. 329—Chinnis 
V. Pomona Pump Co., 98 P.2d 560, 
36 Cal.App.2d 633—Gleason v. Fire 
Protection Engineering Co., 16 P.2d 
760, 127 CaI.App. 754. 

Colo.—Hicks V. Cramer, 277 P. 299, 
85 Colo. 409. 

Del.—Balick v. Philadelphia Dairy 
Products Co., 162 A. 776, 5 W.W. 
Harr. 269. 

Fla.—C. W. Zaring & Co. v. Dennis, 
19 So.2d 701, 155 Fla. 150. 

Ind.—Thompson v^ Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 152, 
82 A.L.R. 1413—Terre Haute City 
Lines v. Kroeger, 69 N.E.2d 575, 
115 Ind.App. 376. 

La.—^Delahoussaye v. City of New 
Iberia, App., 35 So.2d 477—^Harris 
V. Bigby, App., 29 So.2d 865— 
Parker v. City of New Orleans, 
App., 1 So.2d 123—^Yiola v. Convery, 
122 So. 90, 10 La.App. 8*5. 
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Mont.—^Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6—Mc- 
Keon V. Kilduff, 281 P. 345, 85 
Mont. 562. 

Neb.—Plumb v. Burnham, 36 N.W.2d 
613, 151 Neb. 129'—Johnson v. 

Griepenstroh, 33 N.W.2d 649, 150 
Neb. 126—Meyer v. Platte Val. 
Const. Co., 25 N.W.2d 412, 147 Neb. 
860—Frazier v. Anderson, 11 N.W. 
2d 764, 143 Neb. 905—^Roberts v, 
Carlson, 8 N.W.2d 176, 142 Neb. 
851—Nichols v. Havlat, 1 N.W.2d 
829, 140 Neb. 723, opinion set aside 
on other grounds 7 N.W.2d 84, 142 
Neb. 534—Carlson v. Roberts, 274 
N.W. 473, 133 Neb. 166—Cotten v. 
Stolley, 248 N.W. 384, 124 Neb. 855. 
Nev.—^Wells, Inc,, v. Shoemake, 177 
P.2d 451, 64 Nev. 57—Hilton v. 
Hymers, 65 P.2d 679, 67 Nev. 391. 
N.J.—Garton v. Public Service Elec¬ 
tric & Gas Co., 189 A. 403, 117 NJr. 
Law 520—Rosseter v. Farrier, 13 
A.2d 579, 18 N.J.Misc. 365. 

H.C.—^Ramsey v. Nash Furniture Co., 
183 S.E. 536, 209 N.C. 165. 

Ohio.—^Yalencic v. Akron & B. B. R. 
Co., 13 N.E.2d 240, 133 Ohio St 
287—Tresis© v. Ashdown, 160 N.E. 
898, 118 Ohio St 307—Smith v. 
Thoms, 9 N.E.2d 172, 55 Ohio App. 
174 —Cincinnati St. Ry. Co. v. 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

Okl.—G. A. Nichols Co. v. Lockhart 
129 P.2d 599, 191 Okl. 296. 

Or.—Riley v. Good, 18 P.2d 222, 142 
Or. 155. 

R.I.—Silvin v. Caizz, 7 A-2d 704, 63 
R.I. 172. 

Tex.—Gillette Motor Transport v. 
Fine, Civ.App., 131 S.W.2d 817, er¬ 
ror dismissed, judgment correct— 
Fort Worth & R. G. Ry. Co. v. 
Ross, Civ.App., 64 S.W.2d 561, er¬ 
ror refused—Houston Belt & Ter¬ 
minal Ry. Co. v. Davis, ^ Civ.App., 
19 S.W,2d 77, error refused*. 

Wash.—^Dkvis v. Browne, 147 P.2d 
"263, 20 Wash.2d 219—Hart v. 

Clapp, 54 P.2d 1012, 185 Wash. 362 
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as to the absence thereof.^^ The evidence as to 
contributory negligence, however, need not “satis- 
fy’’59 or ‘"conclusively satisfy”®^^ the jury; nor need 
it be "‘clear and convincing,or beyond a reason¬ 
able doubt and to a moral certainty.®^ Further, it 
is not necessary to establish the absence of contribu¬ 
tory negligence beyond question,^^ 

Direct evidence is not essential to establish either 
contributory negligence^^ or the absence thereof,^^ 
So, contributory ncgligence^^ or the absence there- 
may be established by circumstantial evidence, 
or by both direct and circumstantial evidence.^^ It 
has been held that in order for plaintiff to prove 
freedom from contributory negligence it is not nec¬ 


essary that there should be evidence distinctly di¬ 
rected to that negative proposition^^^ and that, 
where plaintiff has made out a prima facie case 
which discloses nothing but that his conduct at the 
time was proper and prudent, he is not bound to go 
further until this has been impugned by some evi¬ 
dence on the other side.'^*^ An inference of the ab¬ 
sence of contributory negligence must be based on 
circumstances shown to have actually existed, and 
not merely on presumption, conjecture, or probabil¬ 
ity,and the evidence must establish facts from 
which the inference of freedom from contributory 
negligence may be logically and reasonably drawnJ^ 

The jury have the power to disregard the evidence 


—Smith. V. City of Seattle, 35 P.2d 
27. 178 Wash. 477. 

W-Va.—H. B. Agsten & Sons v» Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va. 515. 

45 C.J. p 1273 note 84. 

Contributory negligence: 

Generally, see supra, §§ 116-173. 
As question of law or fact see 
infra §5 254-263. 

Contributory negUg'ence and negli¬ 
gence 

(1) Negligence and contributory 
negligence are measured by same 
standard, failure to exercise ordinary 
care, and both parties to negligence 
suit are entitled to use of same 
scales in weighing testimony pre¬ 
sented by each. 

Ill.—Schmidt v. Anderson, 21 N.E.2d 
825, SOI Ill.App. 28. 

Ohio,—Smith v. Toledo & O. C. R. 
Co., 15 N.E.2d 134, 131 Ohio St. 59$, 

(2) Weight and sufficiency of evi¬ 
dence of negligence see supra § 243. 

58. III.—Linneen v. City of Chicago, 
34 N.E.2d 100, 310 Ill.App. 274. 

Me.—Field v. Webber, 169 A. 732. 132 
Me, 236. 

Tex.—Honea v. Coca Cola Bottling 
Co., 183 S.W.2d 968, 143 Tex. 272, 
160 A.L.R. 1445. 

45 C.J. p 1274 note 85. 

59. Ark.—St. Louis, etc., R. Co. v. 
Sparks, 99 S.W. 73, 81 Ark. 187. 

45 C.J, p 1274 note 86, 

60. Wis.—Prideaux y. Mineral Point, 
43 Wis- 513, 28 Am.R. 658. 

61. S.C.—Sanders v. Aiken Mfg. Co., 
50 S.E. 679, 71 S.C. 58. 

62. Cal,—Ferguson v. Nakaloara, 110 
P.2d 1091, 43 Cal.App.2d 435. 

63. in.— Illinois Cent. R. Co. v- No- 
wicki, 35 N.E. 358, 148 Ill. 29. 

45 C.J. p 1274 note 89. 

64. . U.S.—Payne v. Haubert, C.C.A. 
Ohio, 277 F. 646. 

Ind.^—Cleveland, eta, R. Co. v. Starks, 
106 N.E. 646, 68 Iiid.App. 341. 

65. U.S.^Van Wie t. U, S., D.C. 
lowa, 77 P.Sttpp. 22, 

65 C.J. S.—70 


Conn,—Tomasko v. Raucci, 155 A. 64, 
113 Conn. 274. 

Ill.—Chapman v. Bruton, Inc., 60 N. 
E,2d 125, 325 Ill.App. 334—Berg v. 
New York Cent. R. Co., 55 N.E.2d 
394, 323 Ill.App. 221, affirmed 62 
N.E.2d 676, 391 Ill- 52. 

Iowa.—Benny v*. Auguiitine, 276 N.W. 

117, 223 Iowa 1202. 

45 C.J. p 1274 note 91. 

Infant 

In action by a minor for personal 
injuries, direct testimony of minor's 
judgment and experience, in deter¬ 
mining standard of conduct required 
of minor, was not required.—John¬ 
son V. Fiske, 6 A.2d 354, 125 Conn. 
445. 

66. Miss.—Campbell v. Willard, 39 
So.2d 483, 205 Miss. 783. 

Tex.—^^Valgreen Texas Co. v. Shivers, 
Civ.App-, 131 S-W.2d 650, reversed 
on other grounds 154 S.W.2d 625, 
137 Tex. 493, 

Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Wis.—Washburn v. Skogg, 233 N.W. 
764, 204 Wis. 29, rehearing denied 
235 N.W. 437, 204 Wis. 29. 

45 C.J. p 1275 note 92. 

67. U.S.—Consumers Power Co. v. 
Nash., C.C.A.Mich., 164 F-2d S57— 
Mast V. Illinois Cent. R. Co., D.C. 
Iowa, 79 P.Supp. 149—Van Wie v. 

U. S., B.aiowa, 77 P.Supp. 22. 

Ill.—Chapman v. Bruton, Inc., 60 N. 
E.2d 125, 325 IlbApp. 334—Berg v. 
New York Cent. R. Co., 55 N.E.2d 
394, 323 Ill.App. 221, affirmed 62 
N.E,2d 676, 391 Ill. 52—Hellwig 

V. Lomelino, 33 N.B.2d 174, 309 Ill- 
App. 369, 

Iowa.—Denny v. Augustine, 275 N.W. 

117, 223 Iowa 1202. 

N.D.—^Axelson v. Jardine, 223 N.W. 
32, 57 N.D. 524. 

R.I.—Silvia v. Caiza^ 7 A.2d 704, 63 
R.I. 172. 

Tex.—Sterling v. Texas & N. O. R. 
Co., Civ.App., 146 S.W.2d 886, error 
dismissed. 


Vt.—Healy v. Moore, 187 A. 679, 108 
Vt 324. 

45 C.J. p 1276 note 93. 

68. Ind.—Cleveland, etc., R. Co. v. 
Starks, 106 N.E. 646, 58 Ind.App. 
341. 

45 C.J. p 1276 note 94. 

69. Vt.—Duggan v. Heaphy, 83 A, 
726, 85 Vt. 515. 

45 C.J. p 1184 note 19. 

70. Vt.—Hill V. New Haven, 87 Vt. 
501, S8 Am.D. 613. 

45 C.J. p 1184 note 20. 

71. Conn.—Colligan v. Reilly, 26 A. 
2d 231, 129 Conn, 26—Kligerman v. 
Rosenstein. 23 A.2d 925, 128 Conn. 
455—Farquhar v. Larson, 186 A. 
498, 121 Conn. 709—Tracy v. Welch, 
145 A. 662, 109 Conn. 144. 

45 C.J. p 1275 note 95. 

72. U.S.—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 P.Supp. 149. 

Conn.—Farquhar v. Larson, 186 A- 
498, 121 Conn. 709. 

45 C.J. p 1275 note 96. 

Reasonably probable 

Evidence must support a conclu¬ 
sion that it was at least reasonably 
probable that plaintiff was not guilty 
of contributory negligence.—Colligan 
V. Reilly, 26 A.2a 231, 129 Conn. 26— 
Kligerman v. Rosenstein, 33 A.2d 
925, 128 Conn. 455. 

Infant 

In action by minor for personal in¬ 
juries, court did not err in refusing 
to set aside verdict for minor because 
of insufficiency of evidence as to 
minor's experience and judgment as 
compared wUh other children of sim¬ 
ilar age, where jury had opportunity 
to observe minor during trial and 
evidence showed that minor was six 
years old and in second grade at time 
of injury.—Johnson v. Fiske, 6 A.2d 
354, 125 Conn. 445. 

Infant plaintiff, like an adult, has 
successfully carried his burden of 
proving freedom from • contributory 
negligence where facts are shown 
from which the inference Is logical¬ 
ly drawn that, in the particular case. 
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offered by defendant entirely or to hold it insuffi¬ 
cient to sustain the burden cast on him to establish 
plaintiff’s contributory negligence.The Jury need 
not find that plaintiff was contributorily negligent 
because he is unable to recall the details of the ac¬ 
cident, especially where unconsciousness super- 
vened.'^^ The fact that plaintiff would not have 
been injured had he acted differently does not con¬ 
clusively show contributory negligence and the 
fact that plaintiff took a risk to protect the lives of 
his family and neighbors from injury is entitled to 
great weight on the issue of his contributory neg¬ 
ligence.'^^ Plaintiff cannot, by testifying that he re¬ 
lied on something that he was bound to know did 
not exist, accord to himself an assumption on which, 
in view of the facts, he was not entitled to rely.'^'^ 
When plaintiff’s vision was obstructed and he 
looked or states that he looked and further states 
that he did not see an object when the object was 
there, his statement cannot be accepted as evidence, 
for he is bound to see what may be seen.'^S 

In order for plaintiff’s negligence to constitute 
contributory negligence the element of legal causa¬ 


65 C.J.g. 

tion must be established by evidence more substan¬ 
tial than a mere conjecture.'^^ 

Evidence sufficient to rebut presumption of due 
care. The presumption of due care, as considered 
supra § 206, may be overcome by the direct testi¬ 
mony of disinterested witnesses,^0 but it is not over¬ 
come by the testimony of interested witnesses^i or 
from inferences that may be drawn from circum¬ 
stantial facts.^2 

Violation of statute or ordinance. It has been 
held that, in the absence of a valid excuse or jus¬ 
tification,plaintiff’s violation of a statute^^ or or¬ 
dinance's enacted for the benefit of the other 
partySS is conclusive evidence of contributory neg¬ 
ligence, if such violation proximately contributes to 
the inJury-S*^ However, it has also been held that 
the violation of a penal statute's or ordinance^^ is 
not conclusive evidence that plaintiff was contribu¬ 
torily negligent. 

Evidence held sufficient or insufficient. In vari¬ 
ous cases the evidence has been held sufficients^ or 
insufficient^! to show contributory negligence, or 


plalntifif had not failed in any duty 
to exercise that measure of care 
which the law requires.—Camardo v. 
New York State Rys., 159 N.E. 879, 
247 N.Y. 111. 

73. Conn.—Baraglia v. Brilhart, 60 
A.2d 504, 134 Conn. 690. 

74. Mo.—Brashear v. Missouri Pow¬ 
er & Light Co., 49 S.W.2d 639, 226 
Mo.App. 1160. 

75. Iowa.—^Wiese v. Chicago Great 
Western R. Co., 166 N.W. 66, 182 
Iowa 508. 

73. Mich.—Leary v. Becker, 157 N. 
W, 359. 190 Mich. 697. 

77. Iowa.—Denny v. Augustine, 275 
K.W. 117, 223 Iowa 1202. 

73. Tenn.—Louisville & N". R. Co. v. 
May, 5 Tenn.App. 100. 

79- Tex.—Jennison v. Darnielle, Civ. 
App., 146 S.W.2d 788, error dis¬ 
missed. 

Contributory negligence as proximate 
cause see supra § 129. 

30- Wash.—^Reinhart v. Oregon- 

Washington R. & Nav. Co., 24 P.2d 
615, 174 Wash. 320. 

jBl. Wash.—Smith v. City of Seattle, 
35 P.2d 27, 178 Wash. 477—Rein¬ 
hart V. Oregon-Washington R. &. 
Nav. Co., 24 P.2d 615, 174 Wash. 
320. 

Sa, Wash.^—Smith v. City of Seattle, 
35 P.2d 27, 178 Wash. 477—Rein¬ 
hart V. Oregon-Washington R. & 
Nav. Co.. 24 P.2d 615, 174 Wash. 
320 . 


83. Minn.—Mechler v. McMahon, 239 
N.W. 605, 184 Minn. 47$. 

Violation of statute or ordinance as: 
Evidence of negligence see supra 
§ 19. 

Negligence see supra § 19. 
Negligence per se see supra § 19. 
Prima facie evidence of negligence 
see supra § 204. 

Prima facie negligence see supra 
§ 19. 

Raising presumption of negligence 
see supra § 204. 

84. Mass.—Herman v. Sladofsky, 17 
N.E.2d 879, 301 Mass. 534, applying 
Connecticut law. 

Minn.—Mechler v. McMahon, 239 N. 

W. 605, 184 Minn. 476. 

Defendants violation of statute or 
ordinance as conclusive evidence 
of negligence see supra § 243 b 
( 6 ). 

85. Minn.—Mechler v. McMahon, su¬ 
pra, 

86. Minn.—Mechler v. McMahon, su¬ 
pra. 

87. Minn.—Mechler v. McMahon, su¬ 
pra, 

83. N.J,—Rizzolo V- Public Service 
Coordinated Transport, 166 A. 456, 
111 N.J.Law 107, 

89. N.J.—^Rizzolo v. Public Service 
Coordinated Transport, 166 A. 456, 
111 N.J.Law 107. 

9a U.S.—Cobb V. U. S., D.C.La., 81 
P.Supp. 9. 

CaL—^Vitrano v. Westgate Sea Prod¬ 
ucts Co., 93 P.2d 832, 34 Cal.App.2d 
462. 


Kan.—^West v. Lear, 205 P.2d 910, 
167 Kan. 222. 

La.—Coste v. Villere Coal Co., App., 
193 So. 234. 

Mich.—Toussaijit v. Conta, 290 N.W. 
; 830, 2D2 Mich. 366. 

Pa.—Bauhof v. Adair, 56 A. 2d 370, 
162 Pa.Super. 92—^Wichner y. Y. 

M. C. A., Wilkes-Barre, Com.Pl., 40 
Luz.Leg.Reg. 89. 

Tenn.—Prye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

Wash.—Cartledge v. Allen, 170 P.2d 
66Q, 25 Wash.2d 300. 

Wis.—Mullen v. Larson-Morgan Co., 
249 N.W. 67, 212 Wis. 52. 

45 C.J. p 1273 note 84 [b]. 

91. Ga.—Lake v. Cameron, 13 S.E. 

2d 856, 64 Ga.App. 501. 

Kan.—Bagnall v. Hunt, 293 P. 733, 
131 Kan. 805. 

Mass,—Adams v. George Lawley & 
Son Corporation, 49 N.E.2d 244, 314 
Mass. 87—Moran v. Plymouth Rub¬ 
ber Co. Mut. Ben. Ass’n, 30 N.E.2d 
238, 307 Mass. 444. 

N.Y.—Gallo V. Knudsen, 32 N.Y.S.2d 
197, 263 App.Div. 879. 

Ohio.—Simons v. City Ice & Fuel 
Co., App., 59 N.B.2d 231. 

Pa.—^Allender v. Scott, Com.Pl., 67 
Montg.Co. 95. 

Wash.—Clarke v. Bohemian Brew¬ 
eries, flO P.2d 197, 7 Wash.2d 487. 
Wis.—^Vogelsburg v. Mason & Hang¬ 
er Co., 26 N.W.2d 678, 250 Wis. 242 
—Zamecnik v. Royal Transit, 300 

N. W. 227, 239 Wis. 175. 

46 C.J. p 1273 mote 84 [c]. 

Falling on slippery sidewalk 

Cal.—^Massing v. Babcock, 149 P.2d 
293, 64 Cal.App.2d 752. 
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sufficients^ or insiifficicntss to establish the ab¬ 
sence thereof. 

More particularly, the evidence has been held suf¬ 
ficient or insufficient to show contributory negli¬ 
gence or the absence thereof where plaintiff has 


been injured by machinery;®^ by an article manu¬ 
factured or supplied®® or repaired;^® or where he 
has been injured in or about a building®'^ or eleva¬ 
tor;®^ or injured in or about a store,®® as by rea¬ 
son of the condition of the entrance or exit,^ the 


92. IT.S.—Atlantic Greyhound Cor¬ 
poration V. Newton, C.C.A.N.C., 131 
F.2d S45. 

Cal.—Bennett v, Chanslor Sc Lyon 
Co., 2G6 P. son, 204 Cal. lOl—Miller 
V. Pacific Constructors, 157 P.2d 
57, 68 Cal.App.2d 629—Moor© v. 
Marshall, 107 P.2d 89, 41 Cal.App. 
2d 490—Canvin v. General Brew¬ 
ing Corporation, 66 P.2d 691, 20 
CaI.App.2d 49—Thompson v. Robin- 
son-Roberts Co., 56 P.2d 599, 13 
Cal.App.2d 166—Robbins v. Henry 
Cowell Lime & Cement Co., 46 P-2d 
781, 7 Cal.App.2d 646. 

Fla.—Putnam Lumber Co. v. Berry, 
2 So.2d 133, 146 Fla. 595. 

Ill.—Koepke v. Matthews Bros. 
Const. Co., 47 N.E.2d 334, 317 Ill. 
App. 651. 

Mich.—Palmer v. Meltzer, 12 N.W.2d 
322, 307 Mich. 481. 

N.Y.—Moore v. Hudson & M. R. Co., 
53 N.T.S.2d 893, 269 App.Div. 686— 
Keefer v. Daum, 30 N.Y.S.2d 507, 
262 App.Div. 1044, reargument de¬ 
nied 32 N.Y.S.2d 135, 263 App.Div. 
737—Pelligrino v. Seventh Chelsea 
Corporation, 20 N.Y.S.2d 947. 

Ohio.—Armour &. Co. v. Reams, 166 
N.E. 592, 31 Ohio App. 390—Ford 
Motor Co. V. Barry, 165 N.E. 865. 
30 Ohio App. 528. 

Pa.—Heenan v. Kelly, 46 A.2d 229, 
353 Pa. 549—Jermyn v. Skettino, 
Com.Pl., 45 Lack.Jur. 97. 

Tex.—Humble Pipe Line Co. v. 
Spivey, Civ.App., 13 S.W.2d 481, 
error dismissed. 

■Wis.—Zamecnik v. Royal Transit, 
300 N.W. 227, 239 Wis. 175—Cul¬ 
bertson V. Kieckhefer Container 
Co., 222 N.W. 249, 197 Wis. 349. 

45 C.J. p 1274 note 85 [a]. 

Injury to steam hath, patron 

U.S.—Bergold v. Commercial Nat. 
Underwriters, D.C.Kan., 64 F.Supp. 
86 . 

93. Mich.—Boylen v. Berkey & Gay 
Furniture Co., 244 N.W. 451, 260 
Mich- 211. 

N.Y.—Slavin v. L. Michel Plumbing 
& Heating Corp., 55 N.Y.S.2d 884, 
269 App.Div. 859—Gallo v, Knud- 
sen, 32 N.T.S.2d 197, 263 App.Div. 
879—^Anderson v. Dodds, 27 N.Y.S. 
2d 315, 262 App.Div. 795—William¬ 
son V. Delehanty, 17 N.Y-S.2d 595, 
258 App.Div. 991, appeal withdrawn 
32 N.E.2d 832, 285 N.Y. 646. 

46 C.J. p 1274 note 85 [b]. 

94:. Tenn.—^Wylie v. Green River 
Lumber Co., 8 Tenn.App. 373. 

Hand caught iu milling machinery 

Pa.—McCreerjr v* Westmoreland 


[ Farm Bureau Co-op. Ass’n, 55 A.2d 
I 390, 357 Pa. 567. 

I Stepping into conveyor at -min 
Tex.—Planters' Cotton Oil Co. of El 
Paso v. Woods, Civ.App., 25 S.W.2d 
j 188, error refused. 

; 95. Explosion of bottle of beverage 

La.—Piacun v. Louisiana Coca-Cola 
Bottling Co., App., 33 So.2d 421—■ 
Auzene v. Gulf Public Service Co., 
- App.. 188 So. 512. 

Eumace 

W.Va.—Carper v'. Montgomery Ward 
& Co., 9 S.E.2d 133, 122 W.Va. 318. 

Ladder 

Mich.—Pinch v. W. R. Roach Co., 1 
N.W.2d 46. 299 Mich. 703. 

Hetreaded tire 

Cal.—Nebelung v. Norman, 96 P.2d 
327, 14 Cal. 2d 647. 

Woman^s hair entangled in washing 
machine wringer 

Cal.—Gutelius v. General Electric 
Co., 99 P.2d 6S2, 37 Cal.App.2d 

455, motion denied 102 P.2d 1108, 
39 Cal.App.2d 292. 

TTse of defective article as contribu¬ 
tory negligence 

Testimony that buyer of oil used 
it after learning that it was defective 
because he tried to give the oil a fair 
trial did not show that buyer -was 
contributorily negligent so as to pre¬ 
clude his recovery from seller for 
damages sustained by use of defec¬ 
tive oil.—Panther Oil & Grease Mfg. 
Go. V. Worsham, Tex.Civ.App., 113 
S.W.2d 980, error dismissed. 

96. Explosion of heater 

La.—Johnson v. Burglass, App., 148 
So. 741. 

97. Mo.—Lamberton v. Fish, 148 S. 
W.2d 544. 

N.Y.—Adams v. Misena Realty Co., 
267 N.Y.S. 869, 239 App.Div. 633. 
Building under construction 
Cal.—Mendelsohn v. Van Herick, 24 
P.2d 878, 133 Cal.App. 612—Am¬ 
brose V. Allen, 298 P. 169, 13 Cal. 
App. 107. 

Mich,—^Watkins v. Gabriel Steel Co., 
256 N.W. 333. 268 Mich. 264. 

Balling down stairs in automobile 
showroom 

Mass.—Skidd v. Quattrochi, 23 N.E. 
2d 1009, 304 Mass. 438. 

Ball into cellar of demolished builds 
ing 

N.Y.—Kaufman v. John Abramson & 
Co., 288 N.Y.S. 305, 248 App.Div. 
628. 


ITalling on marble steps of bank 

Mo.—Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946. 231 Mo. 
App. 437. 

Balling on small rug on waxed floor 
in home 

Kan.—McGuire v. McGuire, 103 P.2d 
88i, 152 Kan. 237. 

98. N.D.—Johnson v. Mau, 236 N.W. 
472, 60 N.D. 757. 

45 C.X p 127,3 note 84 [b] (6), (9). 
Ball into elevator shaft or well 
Ill.—U. S. Ice Co. V. Courts Bldg. 
Corporation, 44 N.E.2d 330, 316 Ill. 
App. 145. 

Mo.—Q-Dell V. Dean, 204 S.W.2d 248, 
356 Mo. 861. 

N.Y.—Ri chi ing v. Rock wood Sc Co., 
69 N.Y.S.2d 665. 271 App.Div. 1028 
—Miller v. Barber, etc., Co., 158 N. 
Y.S. S65, 173 App.Div. 186. 

N.D,—Johnson v. Mau, 236 N.W. 472, 
60 N.D. 757. 

Pa.—Douville v. Northeastern Ware¬ 
house Co., 10 A.2d 394, 337 Pa. 188. 
45 C.J. p 1273 note 84 [b] <7), p 1274 
note 85 [a] (5), (6). 

Injury from moving elevator 
Mo.—Hutchinson v. Richmond Safety 
Gate Co., 152 S.W. 52, 247 Mo. 71. 

99. Cal.—Sitkei v. Ralphs Grocery 
Co., 77 P.2d 311, 25 Cal.App.2d 294. 

Ga.—Parsons v. Sears, Roebuck & 
Co., 31 S.E.2d 605, 71 Ga.App. 583. ’ 
La.—Smart v. Southern Advance Bag 
Paper Co., App., 174 So. 206. 

Colliding with velocipede 
Conn.—Ciburri v. Rosner, 152 A. 584, 
112 Conn. 683. 

Ball over display rack 
Minn.—Ober v. Golden Rule, 178 N. 
W. 586, 146 Minn. 347. 

Balling over magazine rack 
La.—Reid v. Monticello, App., 33 So. 
2d 760. 

1. U.S.—Mehr v. G. C. Murphy Co., 
D.C.Ohio, 60 F.Supp. 847. 

Ill.—^De Wolfe v. Pierce, 196 IlLApp. 
360. 

Mass.—Orcutt v. Sigouin, 22 N.E.2d 
18, 302 Mass. 373. 

N.Y.—Cacioppo v. Grand Worth, Inc., 
51 N.Y.S.2d 872. 

R.I.—Royer v. Najarian, 198 A. 662, 
60 R.I. 368. 

Balling over threshold 
U.S,—J. J. Newberry Co. v, Crandall, 
GA-Ariz., 171 F.2d 281. 

Bevolving door 

Mo.—^Tuttle V. Kline’s, Inc., 89 S.W. 
2d'576. 230 Mo.App. 230. 
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floor,2 stairways or steps^ or ramp;^ or where he 
has suffered injury or damage hy reason o£ a fire.^ 

b. Absence of Evidence as to Care or Lack of 
Care 

Contributory negligence, or the absence thereof, ordi¬ 
narily cannot be established by a mere absence of proof. 

Contributory negligence ordinarily cannot be es¬ 
tablished by a mere absence of proof,® and must be 
proved by direct evidence or by evidence of circum¬ 
stances from which it may be inferred.*^ In like 
manner, except as effect may be given to the pre¬ 
sumption or inference, if any, arising from the in¬ 
stinct of self-preservation, as considered supra § 
206, the absence of contributory negligence cannot 
be established where there is an entire want of 
proof, either direct or circumstantial, as to the care 
exercised by plaintiff,® although evidence of all the 
circumstances surrounding the accident disclosing 
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nothing to which negligence may be imputed on the 
part of plaintiff may be sufficient.® Similarly, where 
the evidence shows that plaintiff was injured while 
merely passive in the care of defendant, without any 
active agency of his own in the matter, it may fair¬ 
ly be inferred that he did not contribute to the in¬ 
jury,and it has even been held that plaintiff^s 
exercise of due care may be inferred from the neg¬ 
ligent act of defendant where his conduct was such 
as was calculated to allure a person of ordinary pru¬ 
dence into the danger, or the circumstances were 
such as to warrant a reasonably cautious person in 
acting on the assumption that defendant was observ¬ 
ing the legal requirements devolving on him.ii 

c. Equally Balauced Evidence 

Contributory negligence is not established by evidence 
which is equaliy consistent with the exercise of due care 
by the plaintiff. 


2. Cal.—Iden v- Zeeman Clothing- 
Go., 122 P.2d 626, 50 CaI.App.2d 111. 

Depression in floor 

Ga.—Lane Drug Stores v. Brooks, 29 
S.B.2d 716, 70 Ga.App. S78. 
falling througii open trap door 
Ill.—Van Ulm v. Berrington, S5 N.E. 

2d S60, 337 Ill.App. 291. 

Pall resulting from weak floor hoard 
Ga-—Southern Grocery Stores v. 

Cain, 187 S.E. 250, 54 Ga.App. 48. 
Ploor being polished 
Cal.—Davis v. Duncan, 112 P,2d 300, 
44 Cal-App.2d 280. 
poreign substance on floor 
U.S.—Rankin v. S. S. Kresge Co., D. 
C.W.Va., 59 F.Supp. 613, affirmed, 
C.C.A., 149 F.2d 934. 

Oil on floor 

Mass.—Trottier v. Neisner Bros., 187 
K.E. 619, 284 Mass. 336. 

3. Mo.—Sullivan v. S. S. Kresge Co., 
163 S.W.2d 811, 236 Mo.App. 1191— 
Hubenschmidt v. S. S. Kresge Co., 
App., 115 S.W.2d 211. 

l^.H.—Wik V. Sears, Roebuck & Co., 
15 A.2d 870, 91 N.H. 170. 

Tex.—Renfro Drug Co. v. Jackson, 
Civ.App., 81 S,W.2d 101, error 
granted- 

Wasb.—^Emmons v. Charlton, 115 P. 
163, 63 Wash. 276. 

Palling down basement s-fcairs 
Ill,—^Wesbrock v. Colby, Inc., 43 N.E. 

2d 405, 315 IlLApp. 494. 

Mo.—Heidland v. Sears Roebuck & 
Go-, 110 S.W‘.2d 795, 233 Mo.App. 
‘874. 

N.C.—Clark v. Cleveland Drug Co., 
169 S.E. 217, 204 N.C. 628. 

Tex.—^Bohn Bros. v. Turner, Civ.App., 
182 S-W.2d 419, error refused. , 
Stepdown between parts of store 
III.—Sisney v. Wailk, 12 N.E.2d 28^ 
293 Ill-App. 638. 


Water or snow on stairways 
U.S.—Brunet v. S. S. Kresge Co., C. 
C.A.IIL, 115 F.2d 713, certiorari de¬ 
nied 61 S.Ct. 1102, 313 U.S. 577, 85 
L.Ed. 1535. 

Mass.—DePrizio v. F. W. Woolworth 
Co., 196 N.E. -910, 291 Mass. 143.- 

4. Conn.—Lunny v. Pepe, 165 A. 552, 
116 Conn. 684. 

5. La.—Letts v. Krause & Managan, 
App., 26 So.2d 838, followed in 26 
So.2d 845 and Shell Oil Co., Inc. v. 
Krause & Managan Inc., 26 So.2d 
845. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P.2d 
703, 149 Or. 126. 

Repairman causing fire in projection 
room of theater 

Cal.—Stillwell v. R. a A. Mfg. Co., 
144 F.2d 638, 62 Cal.App.2d 347. 
Pire communicated from defendant’s 
property 

(1) In general.—Silver Falls Tim¬ 
ber Co. V. Eastern & Western Lum¬ 
ber Co.. 40 P.2d 703, 149 Or. 126. 

(2) In action for fire allegedly 
spreading to premises of plaintiffs 
through defendant’s negligence, evi¬ 
dence that plaintiffs observed fires 
on right of way some hours before 
its spread to their premises and did 
not extinguish the fires did not show 
that plaintiffs were contributoriZy 
negligent, since plaintiffs were enti¬ 
tled to assume that defendant's em¬ 
ployees who had commenced the 
small fires would soon return, and 
take proper precautions to prevent 
the spreading thereof.—Rosebery v. 
L. O. Brayton & Co., La.App., 4 So. 
2d 777. 

6. Ala.—Bromley v, Birmingham 

Mineral R. Co., 11 So. 341, 95 Ala, 
397. j 

Wis.—Grimm v. Milwaukee Elec- • 

noa 


trie R., etc., Co., 119 N.W. 833, ISS 
Wis. 44. 

7. Ind.—Thompson v. Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 152, 
82 A.L.R. 1413. 

Pa.—Grimes v. Yellow Cab Co,, 25 
A.2d 294, 344 Pa. 298. 

45 C.J. p 1276 note ‘98. 

8. N'T.—Dougherty v. Shapiro, 28 
N;Y.S.2d 320, 262 App.Div. S65. 

Tex.—Sterling v. Texas & N. O. R, 
Co., Civ.App., 148 S.W.2d 886, er¬ 
ror dismissed. 

45 C.J. p 1276 note 1. 

If direct proof is unavailable, 
plaintiff should disclose facts from 
which due care may reasonably be 
inferred.—Graham v. Dressen, 10 N. 
E.2d 843, 292 Ill.App. 15. 

If evidence fails to prove plaintiff’s 
freedom, from contributory negli¬ 
gence, it will not support a verdict 
in plaintiff's favor.—Port Dodge 
Hotel Co. of Port Dodge v. Bartelt, 
C.'C.A.Iowa, 119 F.2d 253. 

9. N.Y.—Galvin v. New York, 19 N. 
E. 675, 112 N.Y. 223. 

45 C.J. p 1276 note 2. 

Person’s habit of doing things 

Although evidence as to a person's 
habit of doing a thing in a certain 
way is insufficient to raise a pre¬ 
sumption of due care on the part 
of an injured person except in cases 
where there were no eyewitnesses to 
the accident, such evidence may be 
sufficient to sustain jury's inference 
as to due care.—Shearer v. Pacific 
Gas & Electric Co., 110 P.2d 690, 43 
Cal.App.2d 306. 

10. Me,—^McLane y. Perkins, 42 A 
255, 92 Me. 39, 43 L.R.A. 487. 

45 C.J. p 1276 note 3. 

11. Ind.—^Pittsburgh, etc., R. Co. v. 

Bennett, 36 N.E. 1033, 9 Ind-App. 
92. , • 
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Contributory negligence is not established by evi¬ 
dence which is equally consistent with the exercise 
of due care by plaintiff^- or where the inference of 
due care is just as reasonable as is the inference of 
the absence thereof.^3 So, the absence of contribu¬ 
tory negligence is not established where the circum¬ 
stances point as much to the negligence of the in¬ 
jured person as to its absence or point in neither di- 
rection.l^ 

(L Consideration of Entire Evidence 

The entire evidence in the case bearing on the issue 
of contributory negligence, Including the evidence produced 
by the plaintiff, Is to be considered in determining wheth¬ 
er contributory negligence has been established by a 
preponderance of the evidence. 

The question whether or not there is a preponder¬ 
ance of the evidence showing contributory negli¬ 
gence must be determined from the entire evidence 
in the case bearing on that issue,and is not to be 
determined from that only w’hich is introduced by 
defendant.!^ Defendant may avail himself of the 


evidence introduced by plaintiff,and contributory 
negligence may be established by the evidence of 
plaintiff alone,even though defendant introduced 
no evidence on that issue.^^ Where defendant re¬ 
lies on evidence introduced by plaintiff to estab- 
I lish his defense, it is treated precisely as it would 
' be treated if that evidence had been produced by 
defendant."® In a like manner, plaintiff is entitled 
to the benefit of all of the evidence in the case."^ 

Ez*idcncc necessary to rebut phiniiff's contribu¬ 
tory negligence. In jurisdictions where the burden 
of proof remains on defendant, although plaintiff’s 
own testimony raises a presumption or inference of 
I contributory negligence, as considered supra § 212, 
plaintiff is not required to remove such presumption 
or inference by a preponderance of the evidence, 
but is only required to destroy the presumption or 
inference's by furnishing such proof as is sufficient 
merely to equal or counterbalance his evidence tend¬ 
ing to show contributory negligence on his part.24 
Plaintiff is entitled to the benefit of any evidence 


12- Ohio.—Bush v. Harvey Transfer 
Co., 67 N.E.2d 851, 146 Ohio St. 
657. 

45 C.J. P 1276 note 5. 

13. Ill.—Zoilesny v. University 
Club, 155 Ill-App. -633. 

Tex.—Salter v. Galveston, etc.. R. 
Co., Civ.App., 285 S.W. 1112. 

14. Cal.—Sheldon v. James, 166 P. 
8. 175 Cal. 474, 2 A.L.R. 493. 

45 C.J. p 1276 note 7. 

15. Ala.—Pollard v. Rogrers, 173 So. 
881, 234 Ala. 92. 

Idaho.—Draper v. City of Burley, 26 
P.2d 128, 63 Idaho 530. 

Ind.—Terre Haute City Lines v. 
Kroegrer, 59 N.E.2d 575, 115 Ind. 
App. 326. 

Ohio.—Tudor Boiler Mfg. Co. v. Tee- 
ken, 169 N.E. 704, 33 Ohio App. 
512. 

45 C.J. p 1276 note 9. 

Purposes for which evidence is avail¬ 
able generally see Evidence §§ 
1045, 1046. 

16. Cal.—^Wahrenbrock v. Los An- 
greles Transit Lines, 190 P.2d 272, 

84 Cal.App.2d 236—^Chinnis v. Pom¬ 
ona Pump Co., 98 P.2d 560, 36 Cal. 
App.2d 633. 

Colo.—Hicks V. Cramer, 277 P. 299, 

85 Colo. 409. 

Del.—^Willis v. Schlagenhauf, 188 A- 
700, 8 W.W.Harr, 9*6. 

Mont.—Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6. 
Neb.^Piumb v. Burnham, 36 N.W.2d 
612, 151 Neb. 129—Meyer v. Platte 
VaL Const. Co„ 25 N.W.2d 412, 147 
Neb. 860—^Prazier v. Anderson, 11 
N.W.2d 764, 143 Neb. 905—Roberts 
V. Carlson, 8 N.W.2d 175, 142 Neb. 
851. 

N. I —Gaxton v. Public Service Elec- 


I trie & Gas Co., 189 A. 403, 117 N. 

I J.Law 520. 

! 45 C.J. p 1276 note 10. 

17. U.S.—Alcaro v. Jean Jordeau, 

Inc., C.C.A.N.J., 138 P.2d 767— 

Central Surety & Insurance Cor¬ 
poration V. Murphy, C.C.A.Kan., 
103 F.2d 117—Cook Paint & Var¬ 
nish Co. V. Hicklingr, C,C.A.Neb., 
76 F.2d 718. 

D.C.—^Ward v. S. Kann & Sons Co., 
Mun.App., 47 A.2d 7S5. 

Ind.—Thompson v. Town of Ft. 
Branch, ITS N.E. 440, 201 Ind. 152, 
82 A.L.R. 1413, 

Kan.—Ross v. Kansas City Public 
Service Co., 98 P.2d 153, 151 Kan. 
132—Houdasheit v. State Highway 
Commission, 21 P.2d 343, 137 Kan. 
4S5. 

Minn.—Porseth v. Duluth-Superior 
Transit Co., 278 N.IV. 904, 202 

Minn. 447. 

Mo.—Hardcastle v. Pullman Co., 10 
S.W.2d 933, 320 Mo. 1239, followed 
in Hardcastle v. St. Louis-San 
Francisco Ry. Co., 10 S.W.2d 935, 
321 Mo. 14. 

Neb.—Johnson v. Griepenstroh, 33 
N.W.2d 549, 150 Neb. 126—Spauld¬ 
ing: V. Howard, 27 N.tV.2d 832, 148 
Neb. 496. 

[ Ohio.—Eckroate v. Bauders, 180 N.E. 

: 76, 41 Ohio App. 361. 

: 45 C.J. p 1277 note 11. 

Burden of proof of contributory neg:- 
ligrence as affected by plaintiff's 
evidence see supra § 212. 

Necessity for special plea see supra 
§ 198. 

18. Md.—Potts V. Armour & Co., 
39 A.2d 552. 183 Md. 483. 

Mass.—Joughin v. Federal Water 
Transp. Co., 181 N.E. 764, 279 

Mass. 408. 


Mo.—Gerber v. Schutte Inv. Co., 194 
S.W.2d 25, 354 Mo. 1246—IVIasely 
V. Sum. 130 S.W.2d 465, 344 Mo. 
969. 

S.D.—Descorabaz v. Klock, 240 N.W. 

495, 59 S.D. 461. 

45 C.J. p 1277 note 12. 

Contradictory testimony 
Where plaintiff testifies one way 
on direct examination and contrari¬ 
wise on cross-examination, he is 
bound by whichever statement shows 
negligence on his part.—Mazza v. 
Greonstein, 80 N.E.2d 216, 82 Ohio 
App. 145. 

19. Wash.—Atwood v. Washington 
Water Power Co., 128 P. 1065, 71 
Wash. 518. 

45 C.J. p 1277 note 13. 

20. D.C.—Harmon v. Washington, 
etc., R. Co., 18 D.C. 255, modified 
on other grounds 13 S.Ct. 557, 147 

U. S. 571, 37 L.Ed. 284. 

45 C.J. p 1277 note 15. 

21. Ohio.—Smith v. Thoms, 9 N.E.2d 
172, 55 Ohio App. 174. 

S.C.—Morgan v. Greenville County, 
1 S.E.2d 144, ISO S.C. 36S. 

45 C.J. p 1277 note 14. 

22. Ohio.—^Valencic v. Akron & B. 
B. R. Co., 13 N.E2d 240, 133 Ohio 
St. 287—Smith v. Lopa, 174 N.E. 
735, 123 Ohio St 213—Tresise v. 
Ashdown, 160 N.E. 898, 118 Ohio 
St. 307—Each v. Canton Yellow 
Cab Co., 173 N.E. 245, 36 Ohio App. 
247. 

23. Ohio.—Smith v. Thoms, 9 N. 
E.2d 172, 55 Ohio App. 174—Fach 

V. Canton Yellow Cab Co., 173 N.E. 
245, 36 Ohio App. 247. 

24. Ohio.—Valencic v. Akron & B. 
B. R. Co., 13 N.E.2d 240, 133 Ohio 
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that may be produced by defendant tending to dis¬ 
pel the inference or presumption that has arisen 
against plaintiff from plaintiff’s own evidence.^5 

Where defendant has the burden of proving 
plaintiff’s contributory negligence, plaintiff must 
equal defendant’s evidence of contributory negli- 

gence.^s 

e. Assumption of Risk 

General rules governing the weight and sufficiency 
of evidence In civil actions apply in actions founded on 
negligence on the issue of the plaintiff^s assumption of 
the risk. 

General rules regulating the weight and sufficien¬ 
cy of evidence in civil actions are applicable in ac¬ 
tions founded on negligence on the issue of plain¬ 
tiff’s assumption of the risk;27 and in various cases 
the evidence has been held sufficient to show that 
plaintiff had assumed the risk,2S or 'insufficient to 
establish that plaintiff had not assumed the risk.2^^ 
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Where the negligence of plaintifif and his assump¬ 
tion of risk of defendant’s negligence are each an 
issue, the evidence for or against either is of like 
force as to the other.^® 

§ 248. - Last Clear Chance 

In actions grounded on the last clear chance doctrine 
all the issues of fact on which the doctrine Is based must 
be established by a preponderance of the evidence either 
direct or circumstantial. ’ 

In actions grounded on the last clear chance doc¬ 
trine, the humanitarian doctrine, or subsequent neg¬ 
ligence doctrine, plaintiff must prove the elements 
necessary to warrant the application of the doctrine 
as considered supra §§ 200, 213, and, in the absence 
of sufficient proof, plaintiff is not entitled to re¬ 
cover under the doctrine.31 All the issues of fact 
on which the doctrine is based must be established 
by a preponderance of the evidence,32 such, for 
example, as the fact that the person injured was in 


St. 287—Smith v. Lopa, 174 N.E. 
735, 123 Ohio St 213—Tresise v. 
Ashdown, 160 N.E. SOS, 118 Ohio 
St. 307—^Karle v. Cincinnati St. Ry. 
Co., 43 N.E.2d 762, 69 Ohio App. 
327—Ford Motor Co. v. Barry, 165 
N.E. 865, 30 Ohio App. 528. 

25. Ohio.—Smith v. Lopa. 174 N.E. 
735, 123 Ohio St. 213—Smith v. 
Thoms, 9 N.B.2d 172, 55 Ohio App. 
174. 

28, Ohio.—Cincinnati St. Ry. Co. v- 
Adams, 169 N.E. 480, 33 Ohio App. 
311. 

27. Mass.—O’Meara v. Adams, 185 
N.E. 35. 283 Mass. 396. 

Assumption of risk generally see su¬ 
pra § 174. 

28. La.—Antoine v. Consolidated- 
Vultee Aircraft Corp., App,, 33 
So.2d 435. 

Mass.—O’Meara v. Adams, 185 N.E. 
35, 283 Mass. 396. 

Tenn.—John Bouchard & Sons Co. 
V. Keaton, 9 Tenn.App. 467. 

29. Mich.—Boylen v. Berkey & Gay 
Furniture Co,, 2-44 N.W. 451, 260 
Mich. 211. 

30. Iowa.—Hull V. Bishop-Stoddard 
Cafeteria, 26 N.W.2d 429, 238 Iowa 
650. 

31. Conn.—Correnti v. Catino, 160 
A. 892, 115 Conn, 213. 

Mo.—Hendrick v. Kurn, 179 S.W.2d 
717, 352 Mo. 848. 

N.C.—Miller v. Lewis & Holmes Mo¬ 
tor Freight Corporation, 11 S.E.2d 
300, 218 N.C. 464. 

Last clear chance doctrine generally 
see supra §5 136-139. 

In absence crtt proof of opportunity 
to avoid injuring person after his 
danger was discovered, or ought to 
have been discovered, last clear 
cliance doctrine does not apply. — i 


Nielsen v. Tellow Cab & Baggage 
Co-, 265 N.W. 420, 130 Neb. 457. 

Application of doctrine depends on 
evidence In particular case, including 
witnesses' testimony, physical facts, 
and all relevant facts and circum¬ 
stances.—^Nelson v. Dayton, 36 S.E. 
2d 535. 184 Va. 754. 

Evidence must tend to show that 
while plaintiff’s negligence may have 
contributed to getting him in posi¬ 
tion of danger, all of his negligence 
ceased for sufficient time before ac¬ 
cident, causing injuries sued for, to 
enable defendant to avoid accident 
after defendant knew of plaintiff's 
perilous situation.—Hayman v. Penn¬ 
sylvania R. Co., -62 N.E.2d 724, 77 
Ohio App. 135. 

Evidence and all reasonable infer¬ 
ences must show that defendant ac¬ 
tually saw situation then existing 
and that he failed to use reasonable 
care to avoid accident at lime when 
he had sufficient opportunity to avoid 
it, after he actually appreciated, or, 
as a reasonable man, should have 
appreciated, peril of plaintiff.— 
Browning v. Bremerton-Charleston 
Transit Co., 183 P.2d 1005, 28 Wash. 
2d 713. 

Attempt to rescue 

Evidence that mother was fully 
aware of high speed of approaching 
train did not make husband's right 
of recovery for death of infant child 
she was carrying dependent on 
whether she went on tracks to res¬ 
cue children, father's right of recov¬ 
ery there existing if defendants with 
ordinary care could have avoided 
death of child after discovering peril. 
—Carney v. Chicago, R. I. & P. Ry. 
Co., 23 S.W-2d 993, 323 Mo. 470. 

32, Mo.—Claridge v. Anzolone, 220 

S.W.2d 33. 


Tex.—Turner v. Texas Co., 159 S.W. 

2d 112, 138 Tex. 380. 

Va.—Jenkins v. Johnson, 42 S.E.2d 
319, 186 Va. 191—Virginia Stage 
Lines v. Lesny, 8 S.E.2d 259, 175 
Va. 351—Hutcheson v. Misen- 

heimer, 194 S.E. 665, 169 Va. 511_ 

Paytes v. Davis, 157 S.E. 557, 156 
Va. 229—Virginia Electric & Power 
Co. V. Jayne, 144 S.E. 638, 151 Va. 
694. 

W.Va.—^Waller v. Norfolk & W. Ry. 

Co., 152 S.E. 13, 108 W.Va. 576. 

45 C.J. p 1278 note 17. 

By clear and convincing proof 
Mich.—Morrison v. Hall, 22 NW.2(i 
838, 314 Mich. 522—Davidson v. 
City of Detroit, Department of 
Street Railways, 12 N.W.2d 413, 
307 Mich. 420. 

By satisfactory proof 
Tex.—Pardue Const. Co. v. Hollis, 
Civ.App., 204 S.W.2d 860, error 
refused. 

Evidence in equipoise 

Jury should have returned verdict 
for defendant if evidence left jur¬ 
ors’ minds in equipoise concerning 
any essential element under last 
clear chance doctrine.—^Deiss v. 
Southern Pac. Co., 53 P.2d 332, 56 
Nev. 151. 

Frima facie case 

(1) Evidence that plaintiff was in 
perilous position, which defendant 
had actual, or, if it was his duty to 
be on the lookout, constructive no¬ 
tice, that defendant had present abil¬ 
ity, with means at hand, to avert the 
injury without injury to himself 
or others, but failed to exercise 
ordinary care to do so, and that 
plaintiff was injured by reason there¬ 
of, makes a prima facie case for 
plaintiff in some jurisdictions under 
humanitarian rule.—Knorp v. 
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a situation of dangcr^^ and was so situated that the 
peril could or should have been discovered in time 
to avert the accident.^^ 

The existence of the elements essential to war¬ 
rant the application of the doctrine may be estab¬ 
lished by direct^^ or circumstantial^® evidence and 
from leg-itknate inferences to be drawn therefrom.'-*" 
The existence of any essential element may not rest | 
on conjecture or speculation.^s Plaintiff may have 
the benefit of such of defendant's evidence as is 
consistent with plaintiff's theory of the case and 
his own testimony.®^ 

Evidence which would sustain a count for wan¬ 
tonness will also sustain a count for negligence aft- 

discovery of the peril.^® 

Actual knowledge of danger. Where the fact of 
•defendant's actual knowledge of the danger is an 
essential requisite to the application of the last clear 
chance doctrine, as considered supra § 137, it must 


be established by a preponderance of the evidence.*^^ 
Defendant’s actual knowledge may be proved by di¬ 
rect evidence.‘^2 Direct or positive evidence is not, 
however, qecessary,^^ ^nd it may be established by 
circumstantial evddence.^'^ The circumstances must 
be such as fairly to warrant the inference that there 
was an actual discovery or actual knowledge of the 
^ perilous situation.'^® The circumstances as disclosed 
! by the evidence may be such that the jury are war¬ 
ranted in disregarding direct testimony of lack of 
knowledge, and find, in spite of such testimony, that 
the person to be charged did, in actual fact, have 
knowledge of the other's presence and of his want 
of appreciation of the impending peril. 

§ 249. - Imputed Negligence 

In actions based on negligence, the facts relied on to 
warrant the application of the doctrine of Imputed negli¬ 
gence must be established by a preponderance of the 
evidence. 

In actions founded on negligence, the facts re- 


Thompson, 175 S.W.2d SS9, 352 Mo. 
44—Hensley v. Dorr, Mo.App., 202 
S.'W'.2d 553—Ramel v. Kansas City 
Public Service Co., Mo.App., 187 S.AV. 
2d 492—Power v. Prischer. 87 S.W.2d 
692, 229 Mo.App. 1056—^Alexander v. 
St. Louis-San Francisco Ry. Co., 
App., 4 S.W.2d 888, reversed on other 
grounds 38 S.W.2d 1023, 327 Mo. 1012 
—Banks v. Empire Dist. Electric Co., 
Mo.App., 4 S.W.2d 875. 

<2) Proof must show that injured 
person was in peril or danger im¬ 
mediately before and at time of 
■ event which caused injury in order 
to make prima facie case under the 
^‘humanitarian rule," but use of the 
word *‘perir' in description of how 
the injury was caused is not re¬ 
quired.—Hensley v. Dorr, supra, 

Evidence must he sxtfficieiit to sus¬ 
tain finding* that plaintiff put himself 
in a position of peril from which 
he could not escape by ordinary 
care; that defendant knew or ought 
have known of plaintiff's peril; 
that defendant was able with means 
at hand to avoid injuring plaintiff 
without Injury to himself or others; 
that failure to avoid accident was 
due to defendant's want of ordinary 
care which was the proximate cause 
of the accident; and that plaintiff’s 
negligence was neither active nor a 
contributing factor to the accident.— 
Carter v. Zdan, 36 N.W.2d 781, 151 
!Neb. 186—^Whitehouse v. Thompson, 
34 N.W.2d 385, 150 Neb. 3T0. 

Evidence held inifi9.clent 

Fla.—Kenan v. Withers, 188 So. 05, 

137 Fla. 5-61. 

Evidence h^d insufficient 

La.—^Howes v. Wimberly, App., 15 

So.2d 85. 


Okl.—Gypsy Oil Co. v. Ginn, 3 P.2d 
714, 152 Okl. 30. 

45 C.J. p 127,^5. note 17 [a]. 

33, Neh.—Zitnik v. L’nion Pao. R. 
Co., 136 X.W. 995, 91 Neb. 670. 

34- Neb.—Zltnik v. Union Pac. R. 
Co., supra. 

35. Iowa.—Lynch v. Des Moines Ry. 
Co., 245 N.W. 219, 215 Iowa 1119. 

36. Mo.—Hendrick v. Kurn, 179 S.W. 
2d 717, 352 Mo. 84S~Gurwell v. 
Jefferson City Lines, 192 S.W.2d 
CSS, 239 Mo.App. 305. 

Tex.—Burlington-Rock Island R. Co. 
V. Pruitt, Civ.App., 160 S.W.2d 105, 
error refused—International-Great 
Northern R. Co. v. Pence, Civ.App., 
113 S.W.2d 206, error dismissed. 

37. Mo.—Hendrick v. Kurn, 179 S.W. 
2d 717, 352 Mo. 848—Gurwell v. 
Jefferson City Lines, 192 S.W.2d 
683, 239 Mo.App. 305. 

38- U.S.—State of North Dakota, for 
and on Behalf of N. D. Workmen's 
Compensation Bureau v. Northern 
Pac. Ry. Ca, C.A.N.D-, 171 P.2d 
506. 

Mo.—Gurwell v. Jefferson City Lines, 
192 S.W.2d 683, 239 Mo.App. 305— 
Hutchison v. Thompson, App., 167 
S.W.2d 96, transferred, see Sup., 
175 S.W.2d 903. 

Va.—Saunders v. Temple, 153 S.B. 
691, 154 Va. 714. 

If evidence affords reasoxiable 
gronud for finding necessary facts, 
plaintiff may claim application of 
doctrine.—Correnti v. Catino, 160 A. 
892, 115 Conn. 213. 

Jury may not estimate probabili¬ 
ties without substantial proof.—^Zit- 
nik V. Union Pac. R. Co., 136 N.W. 
1 995, 91 Neb. 679. 

nil 


JSflCere possibility is insufficient. 
Mo.—Rafferty v. Levy, App., 153 S. 
W.2d 765. 

Va.—Stark v. Hubbard, 48 S.E.2d 
216, 1S7 Va. 820—^Jenkins v. John¬ 
son, 42 S.E.2d 319, 186 Va. 191— 
Virginia Stage Lines v. Lesny, 8 
S.E.2d 259, 175 Va. 351—Hutcheson 
V. Misenheimer, 194 S.E. 665, 169 
Va. 511. 

39. Conn.—Correnti v. Catino, 160 A. 
892, 115 Conn. 213. 

Mo.—Gurwell v. Jefferson City Lines, 
192 S.W.2d 683, 239 Mo.App. 305. 

40. Ala.—DeEardelehen v. Western 
Ry. of Alabama, 151 So. 56, 227 
Ala. 553. 

41. Tex.—Turner v. Texas Co., 150 
S.W.2d 112, 138 Tex, 880. 

45 C.J. p 1278 note 22. 

42. Iowa,—Lynch v. Des Moines Ry. 
Co.. 245 N.W. 219, 215 Iowa 1119. 

43. Or.—Dorfman v. Portland Elec¬ 
tric Power Co., 286 P. 991, 132 Or, 
648. 

44. Iowa.—Groves r. Webster City, 
270 N.W. 329, 222 Iowa 849—Lynch 
V. Des Moines Ry. Co., 24-6 N.W. 
219, 215 Iowa 1119. 

N.Y.—Woloszynowski v. New York 
Cent. R. Co., 172 N.E. 471, 254 N.Y. 
206—Srogi V. New York Cent. R. 
Co., 12 N.Y,S.2d 45, 257 App.Div. 
903—Srogi v. New York Cent. R. 
Co., 286 N.Y.S. 215, 247 App.Div. 
95 —Trbovich v. Burke, 255 N.Y.S. 
100, 234 App.Div. 3S4. 

Or.—Dorfman v, Portland Electric 
Power Co., 286 P. 981, 132 Or, 648. 
45 C.J. P 1278 note 23. 

45. Tex.—Galveston, eta, R. Co. v. 
Price, Com.App., 240 S.W. 524. 

45 C.J. p 1278 note 24. 

46. N.H,—Clark v. Boston & M. R. 
R.. 173 A, 368, 87 N.H. 36. 
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NEGLIGENCE 


Hed on to warrant the application of the doctrine 
of imputed negligence must be established by a pre¬ 
ponderance of the evidence,^'^ as with respect to a 
parent or custodian and a childThe mere fact 
that children of tender years are allowed to walk 
along a public way is not, of itself, sufficient proof 
of negligence on the part of those persons intrust¬ 
ed with their care;^® but it has been held that the 
unexplained presence of a child non sui juris in a 
known place of danger is prima facie, but not con¬ 
clusive, evidence of contributory negligence on the 
part of the parents.®® 
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Occupants of vehicles. The facts relied on to 
impute the negligence of a driver of a vehicle, such 
as a motor vehicle, to the owner or occupant there¬ 
of so as to bar recovery by the owner or occupant 
under the doctrine of imputed negligence, as con¬ 
sidered supra § 168, must be established by a prepon¬ 
derance of the evidence.®! The sufficiency of the 
evidence of imputed negligence has been determined 
with respect to bailor and bailee,coemployees or 
fellow servants,a driver and passenger for hire,54 
a driver and passenger or guest in a private vehi¬ 
cle,®® likewise has been determined with respect to 


47. S.D.—Lapp v. J. Lauesen & 
Co., 293 N.W. 53G, 67 S.D. 411. 

45 C.J. p 1278 note 27. 

Imputation of neg-Ii&ence: 

Generally see supra §§ 157-168. 
Burden of proof see supra § 219. 
Question of law or fact see infra 
§ 261 . 

48. M’eg’lig’ence of parent or cus¬ 
todian lield not sliowu, 

(1) In g-eneral. 

Ill.—^Flis V. City of Chicagro, 247 
Ill.App. 128. 

Me.—Farrell v. Hidish, 165 A. 903, 
132 Me. 57—Gravel v. Le Blanc, 
162 A, 7S9, 131 Me. 325. 

Mass.—Bouley v. Miller, 77 N.E.2d 
397, 322 Mass. 369—Capano v. Mel- 
chionno, 7 N.E.2d 593, 297 Mass. 

1—St. Pierre v. Hathaway Baking 
Co., 6 N.E.2d 355, 296 Mass. 455. 

45 C.J. p 1278 note 27 [c]. 

(2) Automobile backing into child 
in yard near apartment.—^Wood v. 
Balzano, 15 A.2d 188, 137 Me. 87. 

(3) Child struck by automobile 
after alighting from street car with 
mother.—Day v. Cunningham, 133 A. 
855, 125 Me. 328, 47 A.L.R. 1229. 

(4) Infant killed by fence which 
fell because boiler exploded.—^Drago 
V. Dorsey, 126 So. 724, 13 La.App. 
115. 

(5) Injury to child while playing 
.hockey in street.—Watson v. Ingalls, 

119 So. $67, 218 Ala. 537. : 

48. Me.—^Farrell v. Hidish, 165 A. i 
903, 132 Me. 57. 

50. Mont.—Brown v. Columbia 
Amusement Co., 6 P.2d 874, 91 
Mont. 174. 

51. Evidence held sa£3cieut to 
pute negligeXLCe 

La.—Pancoast v. Cooperative Cab 
Co., App., 37 So. 2d 452. 

EvldexLce held iusufflcleut to impute : 

iLegUgence ^ 

N.T.—^Mills V. Gabriel, 18 lsr.Y.S.2d 
78, 259 App.Div. 60, affirmed 31 N. 
E.2d 512, 284 N.Y. 755. 

. S.D.—Lapp V. J. Lauesen & Co., 293 
M.W. 536, S7 S.D. 41L 
Joint enterprise 

. (1) Evidence held sufficient to 

show a ioint enteorprtee. 


JSr.J .—Pisch V. Waters, 57 A.2d 471, 
136 N.J.Law 651. 

Tex.—Garrett v. Brock, Civ.App., 144 
S.W.2d 408, error dismissed, judg¬ 
ment correct. 

(2) Evidence held insufficient to 
show a j’oint enterprise. 

U.S.—Manu v. Funk, D.C.Pa., 50 F. 
Supp. 305, affirmed, C.C.A., 141 F. 
2d 260. 

Ala.—Newell Contracting Co. v. 

Berry. 134 So. 870, 223 Ala. 109. 
N.C.—Swinson v. Nance, 15 S.E.2d 
284, 219 N.C. 772. 

(3) Evidence that two sisters were 
granted permission by mother to 
use her automobile for purpose of 
driving to another city, that both 
sisters were able to drive automobile, 
and that no particular consideration 
was given to question of who would 
do driving, failed to establish a joint 
enterprise between sisters, so that 
contributory negligence of one driv¬ 
ing would defeat right of other sis¬ 
ter to recover from driver of other 
automobile for injuries sustained in 
collision.—Clark v. Janss, 103 P.2d 
175, 39 Cal.App.2d 523. 

Occupant owner divesting himself of 
control 

(1) Where one is casually or vol¬ 
untarily operating an automobile at 
time of accident and owner is an oc¬ 
cupant, determination of whether 
there had been such a transfer of 
control from owner to operator as to 
relieve owner from charge of op¬ 
erator’s negligence in absence of 
agreement as to control rests on in¬ 
ferences which may be properly de¬ 
duced from conduct of parties.— 
Mendolia v. White, 47 N.E.2d 294, 313 
Mass, 318. 

(2) In action for death of owner 
of automobile which was being 
driven by another at time of acci¬ 
dent, evidence was Insufficient to 
show that owner had divested him¬ 
self of all right to control operation 
of automobile so as not to be charge¬ 
able with operator's negligence.— 
Mendolia v. White, supra. 

52. EelatloxLship held cfhown 
Ohio.—rCopaxt Motor Sales v. Shullo, 
46 N.E.2d 415, 70 Ohio App. 423. 
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53. Joint enterprise 

Evidence showed that truck driver 
was negligent, precluding- recovery 
against motorist by driver's helper 
in' joint enterprise for their em¬ 
ployer-—Young V. Gill, 157 A. 348, 
103 Pa.Super. 467. 

54. Contract for hire or joint enter¬ 
prise 

(1) In action for injuries sus¬ 
tained by automobile occupant in col¬ 
lision, evidence that occupant paid 
driver a straight charge, to be picked 
up at a public street corner and 
driven to her work and back to the 
same street corner established a 
simple contract for hire rather than 
a joint enterprise.—^Hofrichter v. 
Kiewit-Oondon-Cunningham, 22 N.W. 
2d 703, 147 Neb. 224, 164 A.L.R. 
1256. 

(2) In action by one riding in 
j truck against bus company for in¬ 
juries sustained in collision between 
truck and bus, evidence that plaintifC 

I was to pay owner of truck for ride 
and had no control whatever over 
truck or its driver showed that 
plaintiff was passenger for hire, not 
one engaged in joint venture, so that 
contributory negligence of truck 
driver could not be imputed to plain¬ 
tiff.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223. 

65. Mass.—^Fitzgerald v. Packard, 

58 N.E.2d 755, 317 Mass. 431. 

Pa.—Harkins v. Somerset Bus Co., 

162 A. 163, 308 Pa. 109. 

Wash.—^Allen v. Porter, 143 P.2d 

328, 19 Wash.2d 503. 

45 C.J. p 1278 note 27 [a] (2) 
Control, management, or direction by 

passenger held not shown 
Pa,—Landy v. Rosenstein, 188 A. 

855, 325 Pa. 209, 

Joint enterprise 

(1) The issue of joint enterprise 
between automobile driver and guest 
did not arise in absence of proof 
that guest had right to control op¬ 
eration of automobile.—William 
Cameron Co. v. Downing, Tex. Civ. 
App., 147 S.W.2d 963.- 

(2) Joint entetpv^e held not 
. shown. 1 ' 

Idaho.—^Nelson v. Inland Motor 
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husband and wife, 56 master and servant or princi- 1 pal and agent, 5"^ and, in other cases, has been de- 


Freight Co., 92 P.2cJ 790, 60 Idaho 
443. 

Ind.—Kelley v. Dickerson, 13 N.E.2d 
525, 213 Ind. 624—Spencer v. Pet- 
tibone, 70 X.B.2d 439, 117 Ind.App. 
426—Lee Bros. v. Jones, 54 N.E.2d 
lOS, 114 Ind.App. 69S. 

Iowa.—Stingley v. Crawford, 25S N. 

W. 316, 219 Iowa 50!>. 

—Trumpfeller v. Crandall, 155 A. 
640, 130 Me. 279. 

Ohio.—Cleveland Ry. Co. v. Owens, 
199 X.E. 607, 51 Ohio App. 53. 

S.C.—Bober v. Southern Ry. Co., 149 
S.E. 257, 151 S.C. 459. 

Tex.—Hankins v. Harlan, Civ.App., 
114 S.W.2d 588, error dismissed. 
Va.—Outlaw v. Pearce, 11 S.E-2d 
600, 176 Va. 458—Carroll v. Hutch¬ 
inson, 200 S-E. 644, 172 Va. 43. 
Wash.—Reinhart v. Oregon-Wash- 
ington R. & Nav. Co., 24 P.2d 615, 
174 Wash. 320. 

W.Va.—Stogdon v. Charleston Trans¬ 
it Co., 32 S.E.2d 276. 127 W.Va. 
286. 

(3) Mere evidence that passenger 
habitually makes certain trips at 
regular intervals is insufficient to 
support finding of joint adventure.— 
Colvin V. Simonson, 16 P.2d S39, 170 
Wash. 341. 

StatTis of injured person as guest or 
passenger held shown 
Mich.—Koob v. City of Lansing, 32 

X. W.2d 373, 321 Mich. 150. 

N.M.—Silva V. Waldie, 82 P.2d 282, 

42 N.M. 514. 

ITegligence of driver held shown 
Cal.—Handley v. Randolph, 23 P.2d 
1052, 133 Cal.App. 284. 

Mass.—Bessey v. Salemme, 19 N.E.2d 
75, 302 Mass. 188, 123 A.L.R. 1156. 
Mich.—Bernstein v. Brody, 240 N.W. 
62, 256 Mich. 512. 

Miss.—Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814. 

N.T.—Day v. Delaware, L. & W. R. 
Co., 288 N.T.S. 1029, 248 App.Div. 
670. 

W.Va.—^Weddle v. Virginian Ry. Co., 
22 «.E.2d 698, 125 W.Va, 41. 

Uegligence of driver held not shown 

(1) In general. 

Cal.—Flynn v. Bledsoe Co„ 267 P. 

887, 92 Cal.App. 145. 

Mich.—Booth v. City of Detroit, De¬ 
partment of Street Railways, 290 
N.W. 344, 292 Mich. 102. 

Minn.—Harris v. Raymer Hardware 
Co., 250 N.W. 677, 189 Minn. 599. 
Mont.—Ulmen v. Schwleger, 12 p.2d 
856, 92 Mont. 331. 

(2) Violation of right of way stat¬ 
ute.—Morton v. Dobson, 80 N.E.2d 
231, 307 Mass. 394. 

(3) Violation of statutes relating 
to signals.^—Newborn v. Leary; 1 
S.B.2d 384, 218 N.C 134. 


railure of driver to keep proper 
lookout 

(1) Negligence held shown. 

Mich.—Smith v. Wassink, 247 N.W. 

766, 262 Mich. 639. 

Mont.—Boepple v. Mohalt, 54 P.2d 
857, 101 Mont. 417. 

(2) In action by automobile guest 
against city for injuries sustained 
when automobile collided, at night, 
with load of poles which had been 
left on street, fact that, at time of 
collision, driver was watching lights 
of oncoming automobile and was not 
locking straight ahead to where 
obstruction was located, was a mere 
circumstance to be weighed by the 
trial court with other evidence in de¬ 
termining whether driver acted as a 
reasonable man would under like 
circumstances.—City of Las Vegas v. 
Schultz, 83 P.2d 1040, 69 Nev. 1. 
Willful or wautou misconduct of 

driver held not shown 
Ill.—^Winson v. Fischer, 77 N.E.2d 
48. 333 I11.APP. 222. 

56. Kan.—Cruse v. Dole, 124 P.2d 
470, 155 Kan. 292. 

Neb.—Dederman v. Summers, 282 N. 

W. 261. 135 Neb. 453. 

N.T.—Faust V. Central Greyhound 
Lines, 79 N.Y.S.2d 763, 270 App. 
Div. 1055, reversed on other 
grounds 83 N.K2d 138, 298 N.T. 
721. 

Wis.—Knipfer v. Shaw, 246 N.W. 
328, 210 Wis. 617, amended 247 
N.W. 320, 210 Wis. 617. 

Agency 

Ill.—Serletic v. Jeromell, 67 N.E.2d 
896, 324 III.App. 233. 

46 C.J. p 1278 note 27 [a] (1). 

Joint control 

In wife’s action against truck 
owner for injuries suffered in colli¬ 
sion with automobile driven by hus¬ 
band wherein wife was passenger, 
mere fact that wife protested when¬ 
ever husband drove faster than a 
certain speed would not warrant con¬ 
clusion that she and husband exer¬ 
cised joint control so as to make 
husband’s negligence imputable to 
wife.—Lapp v. J. Lauesen & Co., 293 
N.W. 536, 67 S.D. 411. 

Joiut eoiteirprlse 

(1) Fact that husband and wife, 
injured while riding in automobile, 
were on honeymoon was not evidence 
that they were engaged in joint en¬ 
terprise so as to impute husband’s 
negligence to wife.—^Newell Con¬ 
tracting Go. V. Berry, 134 So. 870, 
223 Ala. 109. 

(2) Evidence that wife was riding 
with and beside her husband in lat¬ 
ter’s automobile did not show that 
wife was engaged in any Joint enter¬ 
prise so as to be responsible for hus¬ 
band’s driving, particularly where 
there was no evidence tending to in¬ 
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dicate that wife could control or di¬ 
rect the movements of such automo¬ 
bile.—Winson V. Fischer, 77 N.E.2d 
48, 333 lll.App. 222. 

<3) In action by wife against hus¬ 
band's employer for injuries sus¬ 
tained in automobile collision while 
wife was accompanying husband on 
business trip taken by husband on 
behalf of his employer, evidence was 
insufficient to show that wife and 
hu.sband were engaged In joint en¬ 
terprise so as to impute husbahd's 
negligence to wife.—Rosenblum v. 
Rosenblum, 96 S.W.2d 1082, 231 Mo. 
App. 276. 

(4) Evidence established joint en¬ 
terprise between plaintiff and her 
husband at time automobile, owned 
by plaintiff and driven by husband, 
and in which she was riding, collided 
with another automobile, so as to im¬ 
pute husband’s negligence to plain¬ 
tiff, barring recovery by her from 
other driver for injuries sustained 
in collision, where plaintiff and hus¬ 
band were going to an office to make 
affidavits for bringing relatives to 
the United States.—Fisch v. Waters, 
57 A.2d 471, 136 N.J.Law 651. 

Wife riding in own automobile 
while husband Is driving is not pri- 
ma facie chargeable with husband’s 
negligence.—Rodgers v, Saxton, 168 
A. 166, 305 Pa. 479, 80 A.L.R. 280. 

Negligence of driver held shown 
La.—Penton v. Sears, Roebuck & Co., 

App., 4 So.2d 647. 

N^ligence of driver held not shown 
La.—Crasser v. Cunningham, App., 

200 So. 658. 

R.L—Berger v. Furtado, 64 A.2d 194. 

57. N.J.—^Williams v. Ehrlich, 170 

A 56, 12 N.J.Misc. 132. 

Vt.—Luce V. Chandler, 195 A. 246, 

109 Vt. 275. 

Fxima facie case 

In automobile negligence action, 
evidence of ownership of plaintiff’s 
automobile was sufficient to establish 
prima facie that the person operating 
the automobile was engaged in own¬ 
er’s service, so that contributory neg¬ 
ligence of the driver barred recovery 
by plaintiff.—^Bennrona Corporation 
V. Mulroney, 3 N.T.S.2d 87, 254 App. 
Div. 630. 

Imputing master’s negligence to 
servant 

Alleged negligence of owner, who 
was driving following truck when it 
collided with preceding truck, could 
not be imputed to deceased employee 
who was riding with owner, so as to 
preclude recovery from owner of pre¬ 
ceding truck for employee’s death, 
in absence of evidence that owner 
was incompetent driver or that em¬ 
ployee had any knowledge of danger 
at any time before collision.—Smith 



§ 250 

termined with respect to parent and child.^* 

§ 250. - Comparative Negligence 

A preponderance of the evidence is necessary to es¬ 
tablish the facts warranting the application of the rule 
of comparative negligence. 

The facts necessary to warrant the application of 
the rule of comparative negligence must be estab¬ 
lished by a preponderance of the evidence.®^ In 
various cases the evidence has been held sufficient^® 
or insufficient®^ to warrant the application of the 
comparative negligence rule; sufficient to show that 
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plaintiff's negligence was slight in comparison to 
defendant's negligence,®^ or sufficient to show that 
plaintiffs negligence was more than slight;®^ 
insufficient to establish that plaintiff’s negligence 
was so clearly the proximate cause of the injury as 
to make the negligence of defendant immaterial un¬ 
der the comparative negligence statute.®'^ 

In addition, the evidence has been held sufficient 
to establish that plaintiff’s negligence was less than 
defendant's negligence,®® or sufficient to establish 
that plaintiffs negligence was equal to, or greater 
than, defendant's negligence,®® or insufficient to es- 
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V. Cushman Motor I>elivery Co., $ N. 
E.2d 594, 54 Ohio App. 99. 

KaZationship held not shown 
IlL—Walsh V. Murray, 43 N-.E.2d 562, 
315 Hl.App. 664. 

Ohio.—Conart Motor Sales v. Shullo, 
46 ]Sr.E.2d 415, 70 Ohio App. 423. 
S.C.—Funderburk v. Powell, 1S7 S.E. 

742, 181 S.C. 412. 

Voltinteer 

Evidence that because of fact that 
automobile owner was too intoxicat¬ 
ed to drive automobile home from 
dance, his friend who had accompa¬ 
nied owner to the dance helped him 
into automobile which friend pro¬ 
ceeded to drive without request of 
owner established that the friend 
was a mere volunteer and that he 
was not the owner's agent, and, 
therefore, negligence of friend would 
not preclude recovery for death of 
the owner resulting from collision 
which occurred while friend was 
driving, on ground that agency rela¬ 
tionship existed.—Sanders v. H. P. 
Welch Co., 26 A.2d 34, 92 74. 

XTegligence of driver held not shown 
Mass.—Morton v. Dobson, 30 N.E.2d 
231, 307 Mass. 394. 

58. U.S.—^Mann v. Punk, D.C.Pa., 50 
P.Supp. 305, affirmed, C.C.A., 141 
F.2d 260. 

La.—Pancoast v. Cooperative Cab 
Co., App., 37 So.2d 452. 

Child as agent or servant 

(1) Daughter driving father's au¬ 
tomobile with his consent for pur¬ 
pose of taking mother to visit 
friends established that daughter 
was servant of father, as respects 
her contributory negligence.—^Wil¬ 
liams V. Ehrlich, 170 A.. 56, 12 IST.J. 
Misc. 132. 

(2) Evidence that plaintiff bor¬ 
rowed an automobile for business 
trip agreeing to permit his minor 
son to use automobile at completion 
of trip and on returning a collision 
occurred while automobile was being 
driven by son justified finding that 
plaintiff was still in control of auto¬ 
mobile and that the son was plain¬ 
tiff's agent at time of accident,, and 
son's negligence imputable to plain- j 
tiff barred recovery for injuries sus- j 


' tained by plaintiff.—Solloway v. 
Watts, 137 P.2d 477, 58 Cal.App.2d 
595. 

Parent held guest of child 
Wash.—Denney v. Power, 293 P. 451, 
159 Wash. 465. 

59. Wis.—Gauthier v. Carbonneau, 
277 N.W. 135. 226 Wis. 527. 
Comparative negligence: 

Generally see supra §§ 169-173. 
Burden of proof see supra § 214. 
Question of law or fact see infra § 
262. 

“The amount of causal negligence 
attributable to each party to an ac¬ 
tion must be such as is warranted 
by the competent evidence In the 
case."—Volkmann v. Fidelity & Cas. 
Co. of N*. Y., 22 ]Sr.W.2d 660, 663, 248 
Wis. 615. 

60- Fla.—^Kenan v. Withers, 188 So. 
95, 137 Fla. 561. 

Ga.—Holtsinger v. Scarborough, SO 
S.E.2d 835, 71 Ga.App. 318. 

61. U.S.—Field v. Waterman S. S. 
Corporation, C.C.A.Ala., 104 F.2<i 
849. 

45 C.J. p 1278 note 29 [a]. 

62. U.S.—Union Pac. R. Co. v. 
Blank, C.C.A.]Sreb., 167 F.2d 291. 

63. Neb.—Groat v. Clausen, 298 N. 
W. 663, 139 Neb. 689—^Klement v. 

Linden, 298 N.W. 137, 139 Neb. 540. 

64. Gollxsiou between automobile 
and train at crossing 

U. S.—Lowry v. Seaboard Airline R. 
Co., C.A.Pla., 171 F.2d 625. 

65. Ga.—^Holtsinger v. Scarborough, 
30 S.E.2d 835, 71 Ga.App. 318— 
City of Dublin v. Howell, 23 S.E. 
2d 177, 68 Ga.App. 463. 

Wis.—Heiden v. City of Milwaukee, 
275 N-W. 922, 226 Wis, 92, 114 A. 
L.R. 420. 
motor vehicles 

(1) Collision between automobiles. 
—Nimits V. Motor Transport Co„ 34 
N.W.2d 116, 253 Wis. 362—Parker v. 
Motor Transport Co., 34 N.W.2d 115, 
253 Wis. 365—^Wilcox v. Pethke, 34 
N.W.2d 114, 253 Wis. 369—Quinnell 

V. Bowen, 16 N.W.2d 415, 246 Wis. 16 
—^Horn V. Snow White Laundry & 
Dry Cleaning Co., 3 N.W.2d 380, 240 
Wis. 312-r-Tomany v. Camozzi, 300 
N.W. 508, 238 Wis. Sll-r-BarkdoU r. 
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Wink, 300 N.W. 233, 238 Wis. 520-^ 
Fronezek v. Sink, 291 N.W. 860, 235 
Wis. 398, rehearing denied 293 N.W. 
153, 235 Wis. 398—Fischer v. London 
Guarantee & Accident Co., 283 N.W. 
295, 230 Wis. 47. 

(2) Collision between plaintiff mo¬ 
torcyclist and automobile.—Gauthier 
V. Carbonneau, 277 N.W. 135, 226 
Wis. 527. 

(3) Injury to motorist standing 
near own vehicle.—Philip v. Schlag- 
er, 253 N.W. 394. 214 Wis. 370. 

(4) Injury to workman repairing 
parked truck on highway.—Bohl- 
mann v. Penn Electric Corporation, 
286 N.W. 552, 232 Wis. 232. 

(5) Leg of worker in gravel pit 
crushed by backing truck.—Patter¬ 
son V. Edgerton Sand & Gravel Co., 
277 N.W. 636, 227 Wis. 11. 

(6) Pedestrian struck while cross¬ 
ing street at intersection.—Van Gald- 
er V. Snyder, 35 N.W.2d 187, 254 Wis. 
120 . 

(7) Pedestrian struck by truck on 
country highway.—Grohusky v. Per¬ 
ry, 30 N.W.2d 205, 251 Wis. 569. 

(8) Unconscious pedestrian lying 
on street struck by automobile.— 
Kleiner v. Johnson, 23 N.W.2d 467, 
249 Wis. 148. 

Railroads 

(1) In general.—Brennan v. Chica¬ 
go, M., St. P. & P. R. Co., 265 N.W. 
207, 220 Wis. 316. 

(2) Mail truck struck by train at 
crossing.—Southern Ry. Co. v. Wat¬ 
son, 39 S.E.2d 707, 74 Ga.App. 317. 

(3) Motorist struck by train at 
public grade crossing.—^Webster v. 
Roth, 18 N.W“.2d 1, 246 Wis. 635. 
Street railroads 

(1) Collision between truck and 
trolley car.—Campanelli v. Milwau¬ 
kee Electric Railway & Transport 
Co., 8 N.W.2d 390, 242 Wis. 605. 

(2) Injury to minor pedestrian.— 
Schwandt v. Milwaukee Electric 
Railway & Transport Co., 12 N.W-2d 
18, 244 Wis. 251. 

66. Wis.—^Nelson v. Chicago, M., St. 

P. & Pac. Ry. Co., 32 N.W.2d 340, 
i 262 Wis. 685—Schuster v. Bridge- 
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tablish that plaintiffs negligence was less than de¬ 
fendant’s negligence or sufficient or insufficient to 
show contributory negligence on the part of the em¬ 
ployee in an action against the employer under the 

D. TRIAL A 

1. Questions c 

§ 251. Taking Case from Jury in General 

a. In general 

b. Dismissal or nonsuit 

c. Demurrer to evidence 

<L Directed verdict or peremptory in¬ 
struction 

a. In General 

In a negligence action It Is for the court to deter¬ 
mine questions of law, Includifig the legal sufficiency of 
the evidence to take the case to the Jury; it Is for the 
jury to determine questions of fact on evidence which Is 


Federal Employers’ Liability Act, requiring a re¬ 
duction of damages proportionately because of such 
contributory negligence.^® 

[D REVIEW 

Law and Fact 

conflicting or from which different Inferences may be 
drawn. 

As in trials generally, questions of law in the trial 
of negligence actions are for the determination of 
the court,while it is the exclusive province of the 
jury to decide all questions of fact.'^® It is for the 
court to decide whether the allegations of the decla¬ 
ration make a cause of action'^^ and the legal suffi¬ 
ciency of the evidence to take tlie case to the ju¬ 
ry,*^- but it is for the jury to decide whether the 
facts relied on have been proved.*^® The trial court 


man, 275 N.W. 440, 225 Wis. 547— 
Corman v. Lex Const. Co., 250 N. 
W. 839,.213 Wis. 450. 

Motor vehicles 

(1) Collision between motor vehi¬ 
cles.—Smith V. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 453. 

(2) Collision between plaintiff's 
tractor-trailer and automobile.—^J. 
W. Cartage Co. v. Laufenberg, 28 N. 
W.2d 925, 251 Wis. 301. 

(3) Collision between plaintiff mo¬ 
torcyclist and automobile at inter¬ 
section.—Kloss V. American Indem. 
Co., 34 N.W.2d 816, 253 Wis. 476. 

(4) Collision between plaintiff bi¬ 
cyclist and. automobile.—Driessen v. 
Moder, 289 N.W. 689, 233 Wis. iU. 

(5) Injury to child crossing: street 
et or near intersection.—^Van Lyde- 
graf V. Scholz, 4 N.W.2d 121, 240 
Wis. 599. 

(6) Injury to pedestrian walking 
or running into truck on crosswalk. 
—Derge v. Carter, 22 N.W. 2d 605, 
248 Wis. 500. 

(7> Injury to pedestrian while 
passing truck in alley.—Jackowska- 
Peterson v. D. Reik & Sons Co., 2 N. 
W.2d 873, 240 Wis. 197. 

Motorist struck by train at crossing 
Mo.—Brist V. Kurn, 189 S.W.2d 419, 
238 Mo.App. 913. 

67. Wis.—Johnson v. Hasslinger, 
270 N.W. 62, 223 Wis. 239. 

Railroads 

(1) Collision between automobile 
and train at crossing.—^McGlothin v. 
Thompson, 148 S.W.2d 658, 347 Mo. 
708. 

(2) Switch engine striking plain¬ 
tiff while walking across track.— 
Patterson v. Chicago, St P., M. & O. 
Ry. Co., 294 N.W. 63, 236 Wis. 205. 

68. N.T. —Rwico V. Lehigh Valley 


R. Co., 248 N.T.S. 15, 23l App.Div. 

323, reversed 181 N.E. 11, 259 N.T. 

61, reversed 53 S.Ct 343, 2&8 U.S. 

275, n L.Ed. 743. 

I Evidence IfcoLd sufficient 

(1) In action for death of switch¬ 
man. who -while standing near track 
to permit one string of cars to pass 
was struck by engine on another 
track, evidence show’ed that ,dece- 
dent was guilty of contributory neg¬ 
ligence in not observing the ap¬ 
proach of the engine that struck him 
but that switchman's negligence was 
not the sole negligence and was to be 
considered by jury only on question 
of diminution of damages.—Loftin v. 
Saxon, 35 So.2d 716, 160 Fla. 496. 

(2) In action against railroad to 
recover for injuries sustained by em¬ 
ployee whose hand was crushed when 
he adjusted cable on donkey engine 
with gloved hand and glove was 
caught in frayed and broken wire 
strands of cable and pulled between 
cable and drum of engine, evidence 
established that employee was guilty 
of concurrent contributory negli¬ 
gence in not stopping engine before 
adjusting cable with his hand.—Hen¬ 
ry V. Norton, 66 N.T.S.2d 317. 
Evidence held insufficient 

Ill.—Goodman v. Chicago, B. & Q. 

R. Co., 7 N.E.2d 393. 289 IlLApp. 

320, certiorari denied Chicago, B, 

& Q. R. Co. V. Goodman, 58 S.Ct. 

610, 303 U.S. $40, 82 L.Ed. 1100. 

In determining whether evidence 
justifies verdict It is necessary to 
consider character and extent of 
plaintiff's injuries, evidence as to de-; 
fendant's negligence, and evidence as 
to plaintiff's contributory negligence, 
and to determine from consideration 
of evidence tending most to support 
verdict on all three subjects whether 
verdict is erroneous.—^Wood v. Chi¬ 
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cago & B. R. Co., 18 N.E.2d 772. 21S 
Ind. 467, rehearing denied 20 N.E.2d 
642, 216 Ind. 46L 

69. Ohio.—Winslow v. Ohio Bus 
Line Co., 73 N.B.2d 504, 148 Ohio 
St. 101. 

7a U.S.—Norfolk & W. Ry. Co. v. 
Amicon Fruit Co., C.C.A.W.Va., 269 
P. 559, 14 A.L.R. 547. 

Me.—Chapman v. Portland Country 
Club, 14 A.2d 500, 137 Me. 10. 

Miss.—^White's Lumber & Supply Co. 
V, Collins, 192 So. 312, 186 Miss. 
659. 

Mo.—Barker v. Silverforb, App., 201 
S.W.2d 408. 

Reliance on habitual practice 
Whether a practice prevailed to 
the extent that such practice was an 
habitual action by one person on 
which another had the right to rely 
is usually a jury question.—Illinois 
Central R. Co. v. Maxwell, 167 SW. 
2d 841, 292 Ky. 660. 

Whether certain work is hazardous 
is question of fact.—Coomer v. Sup¬ 
ple Inv. Co., 274 P. 302, 128 Or. 224. 
PhjTsicai impossibility of act 

Whether lifting of section of boiler 
which infant plaintiff said fell on 
him was physical impossibility was 
held for jury,—Baker v. Adamo, 260 
N.Y.S. 78, 236 App.Div. 803, followed 
in 260 N.Y.S, 79, 236 App.Div. 803. 

71. Ga.—Whitfield v. Louisville, eta, 
R. Co., 66 S.E. 973, 7 Ga.App. 268. 

72. N.C.—Klassette v. Liggett Drug 
Co., 42 S.E.2d 411, 227 N.C. 353. 

Pa—Central Dist., etc., Tel. Co. v. 
Otis El. Co., 54 Pa Super. 649, 

73. Colo.—Denver City Tramway 
Co. V. Wright, 107 P. 1074, 47 Colo. 
366. 

Ill.—Craney v. Schloeman, 145 Ill. 
App. 313, affirmed 88 K.E, 1046, 240 
Ill. 602. 
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is tinder a duty to submit to the jury essential is¬ 
sues raised by the pleadings and evidence in the 
case,*^^ and it should not assume that the members 
of the jury, in determining the questions submitted 
to them, will fall short of their constitutional func¬ 
tion Qji]y material issues, and such col¬ 

lateral or subordinate issues as have a direct bear¬ 
ing thereon, are to be considered and determined by 
the juryJ® 

With respect to the nature and state of the proof, 
the case should be submitted to the jury where the 
evidence is sufficient to establish a prima facie 
case,^"^ or where the evidence is conflicting'^® or is 
such that reasonable men may fairly differ as to the 
conclusions or inferences to be drawn therefrom.'^^ 


Unless the evidence is definitely opposed to the in¬ 
controvertible physical facts, the case must be sub¬ 
mitted to the jury no matter how strong the coun¬ 
tervailing proof may be.®0 However, the law docs 
not require that every negligence action, regardless 
of its evidentiary aspect, must be determined by a 
jury,®i and it is as much error to submit a case to 
the jury where no jury question is involved as it is 
to deny a suitor his right to a determination by such 
a tribunal where a question of fact is presented.®^ 
The case should not be submitted to the jury where 
the facts pertaining to an issue are neither contra¬ 
dicted nor permissive of conflicting inferences but 
are clearly settled and permit only a single infer¬ 
ence nor should the case be submitted to the jury 
where the evidence is insufficient to present a ques- 


74. Tex,—International - Great 
Northern R, Co. v, Casey, Com. 
App., 46 S.W.2d 669. 

75. U.S.—^Wilkerson v. McCarthy, 
Utah, 69 S.Ct. 413, 336 U.S. 53, 93 

Lt.Ed. -rehearing- denied 69 S. 

Ct. 744, 336 U.S. 940, 93 L.Ed. -- 

Certainty of verdict against corpo¬ 
rate defendant 

The court should not decline to 
submit the case to the jury merely 
because of a claim by a corporate 
defendant that a verdict for plain¬ 
tiff is certain to follow such a course. 
—Pease v. Sinclair Refining Co., C. 
C.A.N.T., 104 F.2d 183, 123 A.L.R. 
933. 

76. Mo.—Rytersky v. O’Brine, 70 S. 
•W'.2d 538, 335 Mo. 22. 

77. U.S.—Consumers Power Co. v. 
Nash, C.C.A.Mich., 164 P.2d 657. 

Ala,—Louis Pizitz Dry Goods Co. v. 

Waldrop, 186 So. 151, 237 Ala. 208, 
Ill.—Johnson v. Stevens Building 
Catering Co., 65 N.E.2d 550, 323 
ril.App, 212. 

Mo.—Borrson v. Missourl-Kansas- 
Texas R. Co., 172 S.W.2d 835, 351 
Mo. 229. 

N.C.—Humphries v. Queen City 
Coach Co.. 45 S.E.2d 546, 228 N.C. 
399—Star Mfg. Co. v. Atlantic 
Coast Line R. Co., 23 S.E.2d 82, 222 
N-C. 330—Laxarus v. Blue Ridge 
Grocery Co., 161 S.E. 553, 201 N.C. 
817. 

Ohio.—^Manchester v. Youngstown 
Sheet & Tube Co., App., 46 N.E.2d 
780. 

Injury and damage due to negligence 
Plaintiff makes out a case for jury 
by proving injury and damage due 
to negligence of defendant unless 
facts which are undisputed or indis¬ 
putable or eyidence by which plaintiff 
is bound shows that contributory 
negligence is the only rational infers 
ence.—^Duff v. Webster, 61 N.E.2d 
957, 315 Mass. 102. 

Fossession 

In action for destruction of lumber 


by fire, where lumber had not been 
removed within time specified in bill 
of sale of standing timber, evidence 
was sufficient to take case to jury 
on issue whether plaintiff had such 
possession of the lumber as entitled 
plaintiff to recover if defendant was 
negligent.—^New England Box Co. v. 
C. & R. Const. Co., 49 N.E.2d 121, 
313 Mass. 696, 150 A.L.R, 152. 

78. U.S.—Chapman v. Louisville & 
N. R. Co., D.C.Ky., 72 F.Supp. 793. 
Cal.—Mazzotta v. Los Angeles Ry. 
Corporation, 153 P.2d 338, 25 Oal.2d 

165. 

III.—^Wolfstein v. Illinois Power & 
Light Corporation, 254 Ill.App. 362. 
Ind.—Great Atlantic «& Pacific Tea 
Co, V. Custin, 13 N.B.2d 542, 214 
Ind, 54, rehearing denied 14 N.E.2d 
538, 214 Ind. 54. 

Mass.—Goodell v. Sviokcla, 159 N.E. 
728, 262 Mass. 317. 

Miss.—White’s Lumber & Supply Co. 
V- Collins, 192 So. 312, 186 Miss. 
659—Yazoo & M.'V. R. Co. v. Lam- 
ensdorf, 177 So. 60, 180 Miss. 426, 
overruled bn other grounds 178 So. 
80, 180 Miss. 42-6. 

N.H.—Hashim v. Chimiklis, 21 A.2d 

166, 91 N.H. 456. 

N.J.—^Barwick v. Blauvelt, 146 A. 

430, 2 N.J.Misc. 270. 

N.C.—Winfield v. Smith, 53 S.E.2d 
251, 30 N.C. 392—-Pearson v. Na¬ 
tional Manufacture & Stores Cor¬ 
poration, 14 S.E.2d 811, 219 N.C. 
717. 

Or.—^Kohanek v. Rudie Wilhelm 
Warehouse Co., 276 P. 693, 129 Or. 
642. 

Pa.—^Bnsor v. Pennsylvania R. Co., 
169 A- 872, 306 Pa. 451—Bailey v. 
C. Lewis Lavine, Inc., 153 A. 422, 
302 Pa. 273—Dineen v. Bedway, 
Com.Pl., 31 DeLCo. 151. 

R. I,—Cardin v. Lovett, 167 423, 52 

R.I. 78. 

S. D.—^Breen v. Kreen, 225 N.W. 223, 
55 S.D. 150. 

Tenn.—Spivey v. St- Thomas Hospi¬ 
tal, App., 211 S.W.2d 450. 
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79. U.S.—Interstate Power Co. v. 
Thomas, C.C.A.Minn., 51 F.2d 964, 
84 A.L.R. 681—Chapman v, Louis¬ 
ville & N. R. Co., D.C.Ky., 72 F. 
Supp. 793. 

Iowa.—^Wheeler v. Peterson, 240 N. 

W. 683, 213 Iowa 1239. 

N.C.—Pearson v. National Manufac¬ 
ture & Stores Corporation, 14 S.E. 
2d 811, 219 N.C. 717. 

Or.—^Kohanek v. Rudie Wilhelm 

Warehouse Co., 276 P. 693, 120 Or. 
642. 

Pa.—Murphy v. Fetter, Com.Pl., 7 
SchReg. 54. 

Tenn.—^Elmore v. Thompson, 14 

Tenn.App. 78. 

Va.—Chesapeake & O. Ry. Co. v. Gol- 
laday, 180 S.E. 400, 164 Va 292. 
Most probable situation!, 

Which was most probable of sev¬ 
eral possible situations disclosed by 
testimony was for jury.—Stone- 
breaker V. Bamberger, 64 P.2d 418, 
88 Utah 310. 

80. Pa.—Keck v, Philadelphia Rai>- 
id Transit' Co., 171 A. 478, 314 Pa 
389. 

81. N.Y.—Conroy v. Saratoga 
Springs Authority, 19 N.Y.S.2d 638, 
259 App.Div. 366, affirmed 31 N.E. 
2d 197, 284 N.Y. 723. 

Necessary allegations and proof 
To justify submission of an ordi¬ 
nary tort case to a trial jury for its 
discretionary verdict it must be al¬ 
leged and proved that there wei*e 
damages, negligence, and causal con¬ 
nection between damasres and negli- 
genca—Tennessee Valley Authority 
V. Stratton, 209 S.W.2d 318, 306 Ky. 
753. 

82. N.Y.—Conroy v. Saratoga 
Springs Authority, 19 N.Y.S.2d 638, 
259 App.Div. 365, affirmed 31 N.EI 
2d 197, 284 N.Y. 723. 

88. Ohio.—Winslow v. Ohio Bus 
Iliine Co., 73 N-E.2d 504, 148 Ohio 
St. 101—Kaltenbach v. Cleveland, 
Columbus & Cincinnati Highway, 
80 N.E.2d '640, 82 Ohio App.^ Kb 
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tion for their determination,^'* as where the evi¬ 
dence fails to establish injury^^ or would require the 
jury to base its determination on conjecture or 
gucss.^^ 

In determining whether the evidence w^arrants 
submission of the case to the jury, and in the deter¬ 
mination by the jury of the issues, all the facts and 
circumstances,^” including defendant's evidence^® 
and all presumptions which arise out of the proved 
facts,should be considered. Unless the testimony 
of a litigant shows clearly and unequivocally that he 
has no case, he is not concluded thereby, but his 
testimony is to be considered by the jury along with 
all of the other evidence in the case.®<^ Plaintiff is 
entitled to go to the jury notwithstanding a state¬ 


ment made by him before trial which, if true, would 
defeat his case, where the contradiction between 
such statement and his testimony at the trial is suf¬ 
ficiently explained.In the final analysis, whether 
a negligence case should be submitted to the jury or 
determined by the court turns on the peculiar facts 
in the particular case ,^2 

Assumption of risk. The issue of assumption of 
risk ordinarily is a question of fact for the jury,^^ 
at least where the evidence is such that the minds 
of reasonable men might differand under the 
circumstances of particular cases it was held not 
to appear that plaintiff as a matter of law assumed 
or voluntarily incurred the risk involved.^^ The 
question of plaintiff's knowledge and appreciation 


84- D.C.—Capital Transit Co. v. 
Gamble, 160 F.2d 283, 82 U.S.App. 
D.C. 57. 

Neb.—Philleo v. Hefnider, 2 N.W.2d 
81, 140 Neb. 808. 

plaintiff’s testimony sliowingr no 
case 

In a personal Injury case, if plain¬ 
tiff, a person of average intelligence 
and in possession of his faculties, 
while detailing circumstances of ac¬ 
cident, clearly testifies to facts 
which show as a matter of law that 
he has no case, plaintiff is bound 
thereby and cannot recover.—Crew 
V. Nelson, 49 S.E.2d 326, 188 Va. 108. 

85. Ky.—Spencer’s Adm'r v. Num¬ 
ber Four Superior Coal Co., 16 S. 
W.2d 168, 228 iCy. 799. 

86. U.S.—Henriques v. Freisinger, 
C.C.A.N.J., 63 F.2d 955. 

Tenn.—Elmore v. Thompson, 14 
Tenn.App. 78. 

87- Cal.—Craig v. Boyes, 11 P.2d 
673, 123 Cal.App. 592. 

N.T.—Tumulty v. New Tork, N. H. & 
H. R. Co., 229 N.T.S. 700, 224 App. 
Div. 131. 

S.C.—Shields v. Chevrolet Truck, 12 
S.E.2d 19, 195 S.C. 437—William¬ 
son V. Southern Ry. Co., 191 S.E. 
79, 183 S.C. 312. 

Jury’s knowledge of mankind 

What a person of reasonable pru¬ 
dence would have done under the 
same or similar circumstances must 
be determined by the jury from ju¬ 
ry's knowledge of mankind, and of 
how persons of reasonable prudence 
usually deport themselves with re¬ 
lation to their surroundings.—Smith 
V. Roane-Anderson Co., 207 S.W.2d 
363, 30 Tenn.App. 468—Power Pack¬ 
ing Co. V. Borum, 8 Tenn.App. 162. 

88. N.T.—Tumulty v. New York, N. 
H. & H. R. Co., 229 N.T.S. 700, 224 
App.Div.T3t. 

89, Mo.—Taylor v. Prudential Ins. 
Co. of America, 131 S.W.2d 226, 
234 Mo.App. 317. 

Pa.—Sakach v. Antonoplos, 148 A. 68, 
298 Pa. 130. 


90. Va.—Crew v. Nelson, 49 S.E.2c! 
326, 188 Va. 108. 

91. Mo.—Swift V. St. Louis-San 
Francisco Ry. Co., App.. 13 S.\V.2(1 
964. 

92. Ala.—McDermott v. Sibert, 119 
So. 6S1, 218 Ala. 670. 

Va.—Virginia Electric & Power Co. 
V. Courtney, 27 S.E.2d 917, 1S2 Va. 
175. 

93. U.S.—Union Pac. R. Co. v. 
Blank, C.C.A.Neb.. 167 F.2d 291— 
Ramsouer v. Midland Valley R. 
Co.. C.C.A.Ark., 135 F.2d 101—Con¬ 
tinental Casualty Co. v. Shankel, 
C.C.A.Okl., 88 P.2d S19. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d 381, 
60 Ariz. 354. 

Iowa.—Hull V. Bishop-Stoddard 
Cafeteria, 26 N,‘VV.2d 429, 238 Iowa 
650. 

OkL—Joy V. Pope, 53 P.2d 683, 175 
Okl. 640—Alexander v- Beaver, 50 
P.2d 392, 174 Okl. 123. 

S.C.—Cross V. Siddall, 193 S.E. 124, 
184 S.C. 508. 

Particular oircumstauces 
(1> Scaffold. 

Mass.—Barrett v. Building Patent 
Scaffolding Co., 40 N.E.2d 6, 311 
Mass. 41. 

N.J.—Byram v. Warner-Quinlan Co., 
141 A. 809, 104 N.J.Law 534. 

(2) Fall on slippery floor. 

U.S.—S. S. Kresge Co. v. Holland, C, 
C.A.Ohio, 158 F.2d 495. 

N.J.—Picariello v. Linares & Rescig- 
no Bank, 21 A.2d 343, 127 N.J.L. 
63, 23 A.2d 396, 127 N-J.Law 565. 

(3) Falling of chairs.—Logan v, 
Hennepin Avenue M.-E. Church, 297 
N.W. 333, 210 Minn. 96. 

(4) Trucker struck by bag.—Mc¬ 
Nulty v. Sunset Warehouses, 8 N. 
Y.S-2d 703, 266 App.Div. 821. 

(6) Other circumstances. 

U.S.—Cudahy Packing Co. v. Luyben, 
C.C.A.Neb., 9 F.2d 32. 

Cal.—Wilmot v. Golden Gate Inv, 
Co., 107 P.2d 263, 41 Cal.App.2d 
664. 


Md.—Hilton Quarries v. Hall, 158 A. 
19, 161 Md. 518. 

N.H.—Martel v. Wallace, 141 A. 470, 
83 N.H. 276, 

N.J.—Leone v. Safeway Stores. 44 A. 
2d 913, 133 N.J.Law 478—Gordon 
V. General Launderers, 18 A.2d 719, 
126 N.J.Law 78—Plisky v. Lehigh 
Valley R. Co., 4 A.2d 3S0, 122 N.J. 
Law 168, affirmed 8 A.2d 296, 123 
N.J.Law 203. 

N.T.—Swenson v. Hudson Pipe Nip¬ 
ple Mfg. Co., 42 N.Y.S.2d 328, 266 
App.Div. 873—Rice v. Isbell, 67 N. 
Y.S.2d 860, 188 Misc. 758, affirmed 
71 N.T.S.2d 791, 272 App.Div. 405, 
reargument and appeal denied 73 
N.Y.S.2d 4S4, 272 App.Div. 979. 

Vt.—Cole V. North Danville Co-op. 
Creamery Ass'n, 151 A. 568, 103 Vt. 
32. 

I 94. Idaho.—Ford v. Connell, 204 P. 
2d 1019. 

N.J.—Campbell v. Pure Oil Co., 194 
A. S73, 15 N.J.Misc. 723. 

Evidence held msufficieut for jury 

(1) Loading operation.—Schiano v. 
McCarthy Freight System, R.I., 65 A. 
2d 462. 

(2) Oily condition of floor.—S. H. 
Kress & Co. v. Maddox, Okl., 203 P.2d 
706. 

95. U.S.—^Union Pac. R. Co. v. 

Blank, C.C.A.Neb., 167 P.2d 291. 
Cal.—Coole v. Haskins, 135 P.2d 176, 
57 Cal.App,2d 737. 

Mo.—Kellogg v. H. D. Lee Mercantile 
Co„ 160 S.Wi2d 838, 236 Mo.App. 
699. 

N.J.—Dodge v. Johns-Manville Sales 
Corporation, 28 A.2d 104. 129 N.J. 
Law 65. 

Or.—Reed v. Rosenthal, 276 P. 684, 
129 Or. 203, 63 A.L.R. 1071. 

Vt.—Rheaume v. Goodro, 34 A.2d 315, 
113 Vt. 370—Watterlund v. Bil¬ 
lings, 23 A.2d 540, 112 Vt. 256. 

Wis.—Gokey v. Electric Household 
Utilities Corporation^ 6 N.W.2d 189, 
241 Wis. 385. 

Piremea do not as matter of law 
voluntarily assume all hidden, xm- 
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of danger or lack thereof ordinarily is one for the 
jury in determining the issue of assumption of 
risk.^® Where it indisputably appears that an ordi¬ 
nary prudent person would not under the same or 
similar circumstances have incurred the risk which 
plaintifFs conduct involved, the question of assump¬ 
tion of risk is one of law for the court,^'^ 

Motion to exclude all evidence, A motion at the 
end of plaintiff’s case to exclude all of his evidence 
has been held not an appropriate method of attack¬ 
ing the sufficiency of plaintiff’s evidence in a negli¬ 
gence case, and hence is properly overruled.^^ 

b. Dismissal or Nonsuit 

(1) In general 

(2) Contributory negligence 

(1) In General 

As a general rule, a dismissal or nonsuit may be 


granted where the plaintiff fails to make out a case 
but not where there Is a question of fact for the jury and 
the evidence would authorize a recovery by the plaintiff. 

In some jurisdictions the court cannot order a 
nonsuit in a negligence case or compel plaintiff 
without his consent to take a nonsuit.99 As a gen¬ 
eral rule, however, a nonsuit may and should be 
granted where plaintiff fails to make out a case^ 
and a verdict in his favor could not be permitted to 
stand.2 An involuntary nonsuit or dismissal should 
not be granted except when it clearly appears that 
there is no material issue left for the jury;3 hence 
it should be denied where plaintiff has made out a 
prima facie case,^ or there is a question of fact for 
the jury,5 and the evidence would authorize a re¬ 
covery by plaintiff,® Plaintiff in a negligence case 
ordinarily is not to be nonsuited on what constitutes 
defendant’s defense;'^ this rule applies only where 


known, and extrahazardous dang-ers 
which in existing conditions would 
not be reasonably anticipated or fore¬ 
seen, although it is contemplated 
that firemen encounter those risks 
ordinarify incidental to extinguish¬ 
ing of fires,—Campbell v. Pure Oil 
Co,, 194 A. 873, 15 N.J.Misc. 723. 

B&. Cal.—De Graf v. Anglo Califor¬ 
nia Nat Bank of San Francisco, 
92 P:’2d 899, 14 Cal.2d 87. 

Vt.—Craig v. Parkhurst, 18 A.2d 173, 
111 Vt. 486. 

97. N.J.—Nauman v. Central & La¬ 
fayette Realty Co., 60 A.2d 242, 137 
N.J.Law 428. 

Walking on plank 

Undisputed evidence that plaintiff 
attempted to cross a plank which she 
knew to be wobbly and which was 
lying on mud which she knew to be 
unusually slippery and fell when 
plank wobbled disclosed that plaintiff 
assumed attendant risk.—Cutler v. 
Peck Lumber Mfg. Co., 37 A.2d 739, 
350 Pa. 8. 

90. Ala.—Mi-Lady Cleaners v. Mc¬ 
Daniel, 179 So. 908, 235 Ala. 469, 
116 A.L.R. 639—Dorough v. Alaba¬ 
ma Great Southern Ry. Co., 128 So- 
602, 221 Ala. 305. 

Motion to exclude all evidence gen¬ 
erally see the C.J.S. title Trial § 
237, also 64 C.J. p 390 note 62— 
391 note 4. 

99. Ala—Mi-Lady Cleaners v. Mc¬ 
Daniel, 179 So. 908, 235 Ala. 469, 
116 A.L.R. 639. 

Power to grant nonsuit generally see 
Dismissal and Nonsuit § 46, and 
the C.J.S. title Trial § 239, also 64 
C.J. p 393 note 59— p 394 note 72. 

1 . Colo.—Clune v. Mercereau, 1 P.2d 
101, 89 Colo. 227. 

Mont.—McKeon v. KildufC, 281 P. 345, | 
86 Mont. 562. | 


N.J.—Stark v. Mortgage Co. of Pas¬ 
saic County, 35 A.2d 711, 131 N.J. 
Law 246. 

N.C.—Luttrell v. Carolina Mineral 
Co., 18 S.E.2d 412, 220 N.C. 782— 
Mitchell V. Melts, 18 S.E.2d 406, 
220 N.C. 793. 

Pa.—Ortenzi v. Borough of Blakely, 
Com.PL, 4 Monroe L.R. 30—Sala- 
dukas V. McKerns, Com.PL, 7 Sch. 
Reg. 97. 

Nonsuit held proper 

Ga.—Kinnard v. McElroy, 179 S.E. 

907, 51 Ga.App. 249. 

N.J.—Meyer v. Willow Land Co., 166 
A. 714, 11 N.J.Misc. 551. 

N.C.—Reid v. Sustar, 179 S.E. 659, 
208 N.C. 203. 

R.I,—Dufresne v. Theroux, 32 A.2d 
609, 69 R.I. 280. 

2. Me.—Moose-A-Bec Quarries Co. 
V. Eastern Tractor & Equipment 
Co., 29 A.2d 167, 139 Me. 249. 
Mont.—McKeon v. Kilduff, 281 P. 345, 
85 Mont. 662. 

3- Cal.—Mastrangelo v. West Side 
Union High School Dist. of Merced 
County, 42 P.2d 634, 2 CaL2d 540— 
Amendt v. Pacific Electric Ry. Co., 
115 P,2d 588, 46 Cal.App.2d 248. 
Pa.—Cor ter v. Hanna, Com.PL, 32 
DeLCo. 13. 

Absence of reasonable hypothesis 
favoring plaintiff 

In negligence case, a nonsuit can 
be entered only when it is incon¬ 
ceivable on any reasonable hypo¬ 
thesis that a mind, desiring solely to 
reach a just and proper conclusion 
in accordance with relevant govern¬ 
ing principles of law, could deter¬ 
mine in plaintiff's favor the control¬ 
ling issue involved.—Poster v- Sol 
Greisler & Sons, 29 A.2d 103, 150 Pa. 
Super. 509-^Hhrper v. Trainer Bor¬ 
ough, P 2 uCom.PL, 33 DeLCo. 229. j 
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Necessity of evidence sustaining de¬ 
fense 

Defendant is not entitled to non¬ 
suit where there is evidence tending 
to sustain allegations of complaint 
unless all evidence sustains defenses 
relied on by defendant in bar of 
plaintiff’s recovery.—Pittman v. 

Downing, 183 S.E. 362, 209 N.C. 219. 
4. N.T.—Graber v. Grant Printing 
Corporation, 26 N.T.S.2d 990—^Nad- 
ler V. Shochet's Bakery, 24 N.Y.S. 
2d 347—Goldstein v. Rapoport’s 
Dairy Restaurant, 21 N.Y.S.2d 630 
—Hass V. Central Carpet Cleaning 
Co., 6 N.T.S.2d 24. 
railing of brick from scaffold 
N.T.—Rosenberg v. Schwartz, 183 N. 

E. 282, 260 N.T. 162. 

5- Ga.—Brown v. Atlantic Coast 
Line R. Co., 62 S.E.2d 660, 79 Ga. 
App. 56. 

N.J.—Muller v. George M. Brewster 
& Son, 11 A.2d 749, 124 N.J.Law 
417. 

N.T.—Solomon v. Greenberg, 48 N.T. 
S.2d 769, 268 App.Div. 784—Holzer 
V. Sindell, 55 N.T.S.2d 394. 

Pa.—Kallman v. Triangle Hotel Co., 
62 A.2d 900, 357 Pa. 39. 

Dismissal held improper 
N.T.—Cibiniak v. Franklin Proper¬ 
ties, 78 N.T.S.2d 53, 273 App.Div. 
947—Berko Witz v. Prudential Sav. 
Bank, 58 N.T.S.2d 280, 269 App.Div. 
988. 

e. Cal.—Miller v. Cookson, 265 P. 
374, 89 CaLApp. 602. 

—Ray v. Pan-American Petroleum 
Corporation, 148 S.E. 669, 40 Ga. 
App. 60. 

7. S.C.—Cross V. Siddall, 193 S.E. 

124„ 184 S.C. 608. 

Nonsuit on plaintiff’s evidence on is¬ 
sue of contributory negligence see 
infra subdivision b <2) of this sec¬ 
tion. 
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the decision goes on defendant’s evidence,® and if 
defendant's defense is established by plaintiffs wit¬ 
nesses the rule does not apply.^ On a motion for 
a nonsuit, the evidence must be considered in the 
light most favorable to plaintiff,^® taking plaintiffs 
testimony with all proper inferences deducible there¬ 
from to be true.^^ 

Negligence. In an action to recover damages for 
personal injuries, where the evidence fails to show 
any negligence on the part of defendant, a nonsuit 
is proper and a nonsuit must be granted when 
the circumstances point as strongly to the absence 
as to the existence of due care, or point in neither 
direction.!® On the other hand, in order to justify 
a nonsuit, the absence of negligence must appear 
conclusively or as the only reasonable inference,!^ 
and if there is any evidence whatever from which 
the jury would be justified in finding that defend¬ 


ant was negligent a nonsuit or dismissal is improp- 
er.!5 On a motion for a compulsory nonsuit it is 
for the court to determine whether sufficient evi¬ 
dence has been introduced to support the charges 
of negligence.!® 

Proximate caitse. In an action to recover dam¬ 
ages for personal injuries, where there is no evi¬ 
dence tending to show that the negligence alleged is 
the proximate cause of the injury, a nonsuit is prop¬ 
er.!'^ On the other hand, in order to justify a non¬ 
suit, the absence of proper causal connection be-^ 
tween defendant's negligence and plaintiffs injury 
must appear conclusively or as the only reasonable 
inference.!® 

(2) Contributory Negligence 

A dismissal or nonsuit is proper where contributory 
negligence is shown by evidence which allows for no 
other Inference; but a nonsuit or dismissal may not be 


8. S.C.—Cross V. Slddall, supra. 

9. S.C.—Cross V. Siddall, supra, 

10. U.S.—Baskin v, Montgomery 
Ward & Co., C.C.A.N-C., 104 F.2d 
531. 

N-C.—Winfield v. Smith, 53 S.E.2d 
251, 230 N.C. 392—Dawson v. Sea¬ 
shore Transp. Co., 51 S.E.2d 921, 
230 N.C. 36—Pittman v. Downing, 
183 S.E. 362, 209 N.C. 219—Corum 
V. R. J. Reynolds Tobacco Co., 171 
S.E. 78, 205 N.C. 213. 

Pa.—Duffy V. Philadelphia Rapid 
Transit Co., 140 A. 496. 291 Pa. 564. 

11. Pa.—Duffy v. Philadelphia Rapid 
Transit Co., supra. 

12. Colo.—Clune v. Mercereau, 1 P. 
2d 101, 89 Colo. 227. 

Conn.—Rhone v. Sperry & Barnes 
Co., 81 A, 100, 84 Conn. 709. 

N.J.—Stark v. Mortgage Co. of Pas¬ 
saic County, 35 A.2d 711, 131 N.J. 
Law 246. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 7l7— 
Montgomery v. Blades, 23 S.E.2d 
844, 222 N.C. 463, petition denied 26 
S.E.2d 567, 223 N.C. 331~Duttrell 
V- Carolina Mineral Co., IS S.B.2d 
412, 220 N.C. 782—Mitchell v. 

Melts, 18 S.E.2d 406, 220 N.C. 793 
—Reeves v. Staley, 18 S.E.2d 239, 
220 N.C. 573—Murray v. Atlantic 
Coast Line R. Co., 11 S.E.2d 326, 
218 N.C. 892—Mulford v. Cotton 
States Hotel Co., 197 S.E. 169, 213 
N.C. 603. 

Pa.—^Ammon v. Horn & Hardart Bak¬ 
ing Co., 183 A- 786, 321 Pa. 49—Mc- 
Greevy v. Pennsylvania R. Co., 178 
A, 386, 318 Pa. 289—Yearsley v. 
American Stores Co., 97 Pa.Super. 
275—Helfand v. Great Atlantic & 
Pacific Tea Co., Com.Pl., 28 Erie 
Co. 280—Malia v. West Penn Rys. 
Co., Com.Pl., 11 Fay.L.J. 135—Kef- 
fer V. American Stores Co., Com. 
PL, 2 Pay.L.J. 43—Stach. v. Penn¬ 


sylvania Power & Light Co., Com. 
PL, 38 Luz.Leg.Reg. 427. 

46 C.J. p 1331 note 30. 

Pailure to estahlish negligence prima 
facie 

N.Y.—Russell v- Union Ry. Co. of 
City of New York, 9 N.Y.S.2d 925. 

rail from ladder 

N.J.—Dodge V. Johns-Manville Sales 
Corporation, 28 A.2d 104, 129 N.J. 
Law 65. 

13. Conn.—Kotler v. Lalley, 151 A. 
433, 112 Conn. 86. 

14. N.J.—Lyon v. Fabricant, 169 A. 
548, 12 N.J.Misc. 39, 172 A. 567, 113 
N.J.Law 62. 

N.C.—Thomas v. Thurston Motor 
Lines, 52 S.E.2d 377, 230 N.C. 122. 

15. Cal.—Krause v. Rarity, 293 P. 
62, 210 Cal. 644, 77 A.L.R. 1327— 
Stockwell V. Board of Trustees of 
Leland Stanford Junior University, 
148 P.2d 405, 64 Cal.App.2d 197— 
Bleser v. Thomas Haverty Co., 38 
P.2d 873, 3 Cal.App.2d 199. 

Ga.—Wallace v. Southern Ry. Co., 72 
S.E. 606, 10 Ga.App. 90. 

3Sr.j.—Noa V. Le Gore, 35 A.2d 691, 
131 N.J.Law 229—Sembler v. Scott, 
32 A.2d 79, 130 N.J.Law 1S4—Tos- 
cani V. Quackenbush Co., 170 A. 
212, 112 N.J.Law 173—O'Keefe v. 
Ripp, 166 A. 197, 110 N.J.Law 565 
—^Nightengale v. Public Service 
Co-ordinated Transport, 149 A. 
526, 8 N.J.Misc. 238. 

N.Y.—Betzag v. Gulf Oil Corporation, 
83 N.B.2d 833, 298 N.Y. 868—Bar- 
row V. 42nd Street, Malihattanville 
& St. Nicholas Ave. Ry. Co., 276 
N.Y.S. 996, 243 App.Div. 586^— 

Holzer v. Sindell, 55 N.Y.S.2d 394 
—Mossien v. Carol Cab Corp., 54 
N.Y.S.2d 179—Goldstein v. Rapo- 
port's Dairy Restaurant, 21 N.Y.S. 
2d 630. 

N.C.—^Wade v. McLean Contracting 
Ca, 62 S.E. 919. 149 N.a 177. 
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Pa.—Sakach v. Antonoplos, 148 A. 
58, 298 Pa 130. 

S.C,—Murray v. Martin, 199 S.E. 301, 
188 S.C. 334—Montgomery v. Na¬ 
tional Convoy & Trucking Co., 105 
S.E. 247, 186 S.C. 167—Price v. 
American Agr. Chemical Co., 176 
S.E. 352, 173 S.C. 518—Sturdyvin v. 
Atlanta & C. Air Line Ry. Co., 82 
S.E. 275, 98 S.C. 125. 

45 C.J. p 1332 note 31. 

Negligence estahlislied prima facie 
A dismissal or nonsuit is improper 
where plaintiff has established prima 
facie the negligence of defendant. 
Cal.—In re Stark’s Estate, 119 P.2d 
961, 48 Cal.App.2d 209. 

N.Y.—Nadler v. Shochet's Bakery, 2*1 
N.Y.S.2d 347—Goldstein v. Rapo- 
port’s Dairy Restaurant, 21 N.Y.S, 
2d 630—Hass v. Central Carpet 
Cleaning Co., 6 N.Y.S.2d 24. 

16. Colo.—Clune v. Mercereau, 1 P. 
2d 101, 89 Colo. 227. 

Pa.—Duffy V. Philadelphia Rapid 
Transit Co., 140 A. 496, 291 Pa. 564. 

17. N.C.—Luttrell v. Carolina Min¬ 
eral Co., 18 S.E.2d 412, 220 N.C. 
782—Mitchell v. Melts, 18 S.K2d 
406, 220 N.C. 793. 

45 C.J. p 1332 note 41. 

18. N.J.—^Lyon v. Fabricant, 169 A. 
548, 12 N.J.Misc, 39, affirmed 172 A. 
567, 113 N.J.Law 62. 

N.C.—Thomas v, Thurston Motor 
Lines, 52 S.E.2d 377, 230 N.C. 122. 
Outside agency or third person. 

In a personal injury action, a non¬ 
suit may not be granted unless it 
clearly appears frbm the evidence 
that injury complained of was inde¬ 
pendently and proximately produced 
by the wrongful act, neglect, or de¬ 
fault of an outside agency or respon¬ 
sible third person.—Ferguson v. City 
of Asheville, 197 aE. 146, 213 N.C. 
669. 
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granted on the ground of contributory negligence if the 
facts as to contributory negligence are in dispute or dif¬ 
ferent inferences may be drawn therefrom. 

A nonsuit is properly granted where contributory 
negligence is established by evidence from which no 
other inference can reasonably be drawn.^^ On the 
other hand, an involuntary nonsuit on the ground 
o£ contributory negligence cannot be rendered un¬ 
less the evidence is so conclusive or clear on that 
issue that reasonable minds could draw no other 
inference;^*^ and a nonsuit or dismissal on the 
ground of contributory negligence is improper 
where plaintiff has established prima facie his free¬ 
dom from contributory negligence,^! and there is 
a question of fact or a dispute in the facts,or 
where different inferences may be drawn from the 
evidence.23 Even though plaintiff’s own testimony 
contains the sole description of his acts and conduct 
immediately before and at the time of the accident, 
nevertheless in determining whether a nonsuit 
should be granted on the ground of contributory 
negligence, plaintiff’s acts and conduct must be 
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measured in the light of the attendant circumstanc¬ 
es described in the other testimony.24 

In jurisdictions where it is not incumbent on 
plaintiff to negative contributory negligence by af¬ 
firmative evidence, his failure to offer evidence of 
his due care is not ground for the granting of a non¬ 
suit ;25 and in these jurisdictions it has been held 
that, where plaintiff does offer evidence bearing on 
the question of his due care, a nonsuit is proper only 
where the only reasonable inference to be drawn 
from such evidence is that plaintiff was guilty of 
contributory negligence causing the injury,-26 jf 
the evidence is open to fair debate and leaves the 
mind in a state of doubt on the subject,^'^ or, as 
stated in some of the cases, where the presumption 
in favor of plaintiff’s due care and the evidence in 
rebuttal thereof make the issue of plaintiff’s con¬ 
tributory negligence one of fact for the jury,28 a 
nonsuit will not be granted. 

Plaintiff^s or defendant's evidence, A nonsuit is 
properly granted when the contributory negligence 
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19- Colo.—^Dilley v. Primes Chemi¬ 
cal Co., 171 P. 1146, 64 Colo. 361— 
Behrens v. Kansas Pac. H. Co., 5 
Colo. 400. 

ITeb.—Dickenson v. Cheyenne County, 
18 N.W.2d 559, 146 Neb. 36. 

N.J.—Willins v. Ludwig, 55 A.2d 48, 
136 N.J.Law 208. 

N.C,—Mulford v. Cotton States Hotel 
Co., 197 S.E. 169, 213 N.C. 603— 
Mason v. Atlantic Coast Line It. 
Co., 181 S.E. 625, 208 N.C. 842. 

Pa-—Biedlingmaier v. City of Scran¬ 
ton, Com.Pl., 60 Lack.Jur. 44. 
S.C.—Sanders v. State Highway De¬ 
partment, 47 S.E.2d 306, 212 S.C. 
224. 

45 C.J. p 1332 note 32. 

Test in determining- whether non¬ 
suit should be granted for plaintifTs 
contributory negligence is whether 
proof is so convincing as to lead to 
but one conclusion in minds of un¬ 
biased men.—Gohn v. Butte Hotel 
Co., 295 P. 262, 88 Mont 699. 
railTire to rebut presumption of want 
of due care 

Where plaintiff’s evidence raises 
presumption of want of due care, he 
is properly nonsuited if he fails to 
introduce evidence rebutting pre¬ 
sumption.—McKeon v, Kildu:^^ 281 P. 
345, 85 Mont 562. 

Sole proximate cause 

It need not appear that plaintiff's 
negligence was the sole proximate 
cause of injury in order to grant a 
nonsuit, but it is enough if plaintiffs 
negligence contributed to the injury. 
—^Bailey v. North Carolina B. Co., 25 
S.E.2d 833, 223 N.C. 244. 

20- Idaho.—^Hansen v. Standard Oil 
Co. of California, 44 P.2d 709, 65 
Idaho 483. 


N.J.—Spence v. Maier, 69 A.2d 609, 
137 N.J.Law* 284, affirmed 61 A.2d 
590, 1 N.J. 36—^Beck v. Monmouth 
Lumber Co., 59 A.2d 400, 137 N.J. 
Law 268—^Hyman v. Bierman, 31 
A.2d 762, 130 N.J.Law 170—Dubo- 
nowski V. Howard Sav. Inst., 12 A. 
2d 384, 124 N.J.Law 368—Clayton 
V. Vallaster, 194 A. 167, 118 N.J. 
Law 568—^Horowitz v. Schanerman, 
187 A. 346, 117 N.J.Law 314—Pol¬ 
ing V. Melee, 178 A. 737, 115 N.J. 
Law 191—^Tates v. Madigan, 171 A. 
679, 112 N.J.Law 443, affirmed 176 
A. 362, 114 N.J.Law 258—Lipschitz 
V. New York & New Jersey Pro¬ 
duce Corporation, 168 A. 390, 111 
N.J.Law 392—^Rizzolo v. Public 
Service Coordinated Transport, 166 
A. 456, 111 N.J.Law 107. 

N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 62$, 279 N.Y. 380. 
N.C.—Marzelle v. Ski-Land Mfg. Co., 
44 S.E.2d 80, 227 N.C. 674—Daugh¬ 
try V. Cline, 30 S.E.2d 322, 224 N. 
C. 381, 154 A.L.II. 789—Atkins v. 
White Transp. Co., 32 S.B.2d 209, 
224 N.C. 688—Crone v. Fisher, 27 
S.E.2d 642, 223 N.C. 635—Hampton 
V. Hawkins, 13 S.E.2d 227, 219 N.C. 
205—Manheim v- Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N.C. 
689—Cole V. Koonce, 198 S.E. 637, 
214 N.C. 188. 

Pa.—Bobbitt v. Pennsylvania R. Co., 
Com.Pl., 96 Pittsb.Leg.J. 335. 
Credibility of witnesses 
Rule set forth in text has nothing 
to do with witnesses' credibility and 
applies equally to plaintiff's and 
other witnesses' testimony.—Crone v. 
Fisher, 27 S.B.2d 642, 223 N.C. 636. 

21. N.Y.^—^Nadler v. Shochet's Bakr 
ery, 24 N.Y.S.2d 247—Goldstein v. 
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Rapoport’s Dairy Restaurant, 21 N. 
Y.S.2d 630—^Hass v. Central Carpet 
Cleaning Co., 6 N.Y.S.2d 24. 

22. N.J.—O'Keefe v. Ripp, 166 A 
197, 110 N.J.Law 555. 

N.Y.—Holzer v. Sindell, 55 N.T.S.2d 
394. 

N.C.—Templeton v. Kelley, 2 S.E.2d 
696, 215 N.C. 577—Ferguson v. City 
of Asheville, 197 S.E. 146, 213 N.C. 
569. 

Or.—Davis v. Springer, 275 P. 600, 
128 Or. 582. 

Wis.—^Allison v. Wm. Doerflinger Co., 
242 N.W. 558, 208 Wis. 206. 

23. N.C.—Templeton v. Kelley, 2 S. 
E.2d 696, 215 N.C. 577—Murray v. 
Martin, 199 S.E. 301, 188 S.C. 334— 
Ferguson v. City of Asheville, 197 
S.E. 146, 213 N.C. 569. 

45 C.J. p 1332 note 33. 

24. Cal.—Strange v. Los Angeles 
Examiner, 12 P.2d 678, 124 Cal.App. 
419. 

25. N.J.—New Jersey Express Co. v. 
Nichols, 33 N.J.Law 434, 97 Am.D. 
722. 

Burden of proving contributory neg¬ 
ligence in general see supra § 210. 

26. Or.—Olds V. Hines. 187 P. 686, 
188 P. 716, 95 Or. 580. 

45 C.J. p 1332 note 36. 

27. Utah.—Smith v. Ogden, etc., R 
Co., 93 P. 185, 33 Utah 129. 

45 C.J. p 1332 note 37. 

28. N.C.—^Lindsey v. Atlantic Coast 
Line R. Co.. 92 S.E. 166, 173 N.C. 
390. 

46 C.J. p 1332 note 38. 



65 C.J.S. 


NEGLIGENCE 


of plaintiff is established by his own evidencer^^ 
even though the burden of proving contributory 
negligence is on defendant^o and plaintiff is not re¬ 
quired to negative by his pleading his freedom from 
contributory negligence or to adduce evidence on 
the point^i However, a nonsuit on the ground of 
contributory negligence will not be granted unless 
plaintiff’s evidence so clearly establishes such neg¬ 
ligence that no other reasonable inference or con¬ 
clusion can be drawm therefrom.32 A nonsuit on 
the ground of contributory negligence has been held 
not proper where the evidence thereof is from de¬ 
fendant. 

c. Demurrer to Evidence 

A demurrer to the evidence is properly sustained 
where there is no evidence tending to establish negligence 
OP where it indisputably establishes contributory negli¬ 
gence; but it will not be sustained If the evidence, taken 
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in its most favorable light to the plaintiff, makes out a 
case. 

A demurrer to the evidence is properly sustained 
where there is no sufficient evidence in the case 
tending to establish the negligence charged in the 
complaint,even in jurisdictions where the law re¬ 
quires questions of contributory negligence and as¬ 
sumption of risk in all cases to be left to the jury.^® 
On the other hand, the court should not sustain a 
demurrer to the evidence unless no recovery can be 
had on any view which may properly be taken of 
the facts which the evidence tends to establishes 
or where there is sufficient evidence in the case 
tending to prove the negligence of defendant.e'^ 
Ordinarily a demurrer to the evidence in a negli¬ 
gence case admits every fact which the evidence in 
the slightest degree tends to prove, and all infer¬ 
ences and conclusions which can be reasonably and 


25. Ga.—Zachry v. City of Madison, 
SO S.E. 594, 18 Ga.App. 490. 

N.C.—Daughtry v. Cline, 30 S.E.2d 
322, 224 K.C. 381, 154 A.L.R. 789— 
Bailey v. North Carolina R. Co., 
25 S.E.2d 833, 223 N.C. 244—God¬ 
win V. Atlantic Coast Line R. Co., 
17 S.E.2d 137, 220 N.C. 281—Pear¬ 
son V. National Manufacture & 
Stores Corporation, 14 S.E.2d 811, 
219 N.C. 717—Beck v. Hooks, 10 
S.E.2d 608, 218 N.C. 105—Hayes v. 
Western Union Telegraph Co., 189 
S.E. 499, 211 N.C. 192—Lee v. 

Sears, Roebuck & Co., 182 S.E. 486, 
±08 N.C. 849—Davis v. Jeffreys, 150 
S.E. 4S8, 197 N.C. 712—Lunsford 
V. Asheville Mfg. Co., 146 S.E. 129, 
196 N.C. 510—Nowell v. Basnight, 
116 S.E, 87, 185 N.C. 142—Thomp¬ 
son v. Purcell Const. Co., 76 S.E. 
266, 160 N.C. 390~Fulghum v. At¬ 
lantic Coast Line R. Co., 74 S.E. 
584, 158 N.C. 555, 39 L.R.A.,N.S., 
558—Zachary v. North Carolina R. 
Co., 72 S.E. 858, 156 N.C. 496, re¬ 
versed on other grounds North 
Carolina R. Co. v. Zachary, 34 S.Ct. 
305, 232 U.S. 248, 58 L.Ed. 591— 
Wright v. Southern Ry. Co., 71 S. 
E. 306, 155 N.C. 325—Shives v. Eno 
Cotton Mills, 66 S.E. 141, 151 N.C. 
290. 

Pa.—Snyder v. Sekuta, Com.Pl., 29 
WestCo.L.J. 77. 

30. Cal.—Erdevig y. Market St. Ry. 
Co., 264 P. 252, 203 Cal. 367. 

N.C.—Bundy v. Powell, 51 S.E.2d 307, 
229 N.C. 707—Ramsey v. Nash 
Furniture Co., 183 S.E. 536, 209 N. 
C. 165—Jones v. Bagwell, 177 S.E. 
170, 207 N.C. 378. 

31. Cal.—In re Stark’s Estate, 119 
P.2d 961, 48 Cal.App.2d 209. 

32. N.C.—Dalrymple v. Sinkoe, 53 
S.E.2d 437, 230 N.C. 453—Winfield 
V. Smith, 63 S.E.2d 251, 230 N.C. 
392—Dawson v. Seashore Transp. 
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Co., 51 S.E.2d 921, 230 N.C. 36— 
Bundy v. Powell, 51 S.B.2d 207, 
229 N.C. 707—Barlow v. City Bus 
Lines, 49 S.E.2d 793, 229 N.C. 382. 

33. N.C.—Beck V. Hooks, 10 S.E. 2d 

608. 218 N.C. 105—Lunsford v. 

Asheville Mfg. Co., 146 S.E. 129, 
196 N.C. 510—Nowell v. Basnight, 
116 S.E. 87, 185 N.C. 142. 

Only when plaintiff proves himself 
out of court 

On motion to nonsuit, plaintiff is 
to be nonsuited on evidence of con¬ 
tributory negligence only when he 
proves himself out of court.—Lin¬ 
coln V. Atlantic Coast Line R. Co., 
178 S.E. 601, 207 N.C. 787. 

34. Kan.—Glenn v. Montgomery 

Ward & Co., 163 P.2d 427, 160 Kan. 
488. 

N.C,—Montgomery v. Blades, 23 S.E. 
2d 844, 222 N.C. 463, petition denied 
26 S.E.2d 567, 223 N.C. 331—Smith 
V. Sink, 192 S.E. 108, 211 N.C. 725. 
Okl.—Sanders v. McMichael, 197 P.2d 
280, 200 Okl. 501—Hanson v. Atchi¬ 
son, T. & S. P. Ry. Co., 88 P.2d 
348, 184 Okl. 480—McKee v. Bow¬ 
lin, 87 P.2d 1079, 184 Okl. 486— 
Pure Oil Co. v. Gear, 83 P.2d 389, 
183 Okl. 489—Jafek v. Public Serv¬ 
ice Co. of Oklahoma, 79 P.2d 813, 
183 Okl. 32—Spartan Aircraft Co. 
V. Jamison, 75 P.2d 1096, 181 Okl. 
645—Atchison T. & S. P. Ry. Co. 
V. Myers, 69 F.2d 62, 179 Okl. 637. 
appeal dismissed Myers v- Atchi¬ 
son, T. & S. F. R. Co., 58 S.Ct. 29, 
302 U.S. 636. 82 L.Ed. 496—Okla¬ 
homa City V. Luckett, 67 P.2d 817, 
177 Okl. 129—Chicago, R. I. & P. 
Ry. Co. V, Smith, 16 P,2d 226. 160 
Okl. 287—Atchison. T. & S. F. Ry. 
Co. V. Phillips, 12 P.2d 908, 158 
Okl. 141—Roy V. St. Louis-San 
Francisco Ry. Co., 4 P.2d 1038, 153 
Okl. 270. 

45 C.J. p 1332 note 43. 
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Specnlation a« to cause of accident 

Evidence which makes it necessary 
to speculate as to cause of accident 
is insufficient to withstand demurrer. 
—Lawson v. Anderson & Kerr Drill¬ 
ing Co., 84 P.2d 1104, 184 Okl. 107. 
Outside agency or responsible third 
person 

A demurrer to the evidence is prop¬ 
erly sustained where it clearly ap¬ 
pears therefrom that the injury com¬ 
plained of was independently and 
proximately produced by the wrong¬ 
ful act. neglect, or default of an out¬ 
side agency or responsible third per¬ 
son.—Luttrell V. Carolina Mineral 
Co.. IS N.E.2d 412, 220 N.C. 782— 
Reeves v. Staley, 18 S.E.2d 239, 220 
N.C. 673—Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 326, 218 N.C. 
392. 

Violation of duty to plaintiff 

Demurrer to evidence should be 
sustained unless it reasonably ap¬ 
pears that injury was caused by de¬ 
fendant's violation of duty owing to 
plaintiff.—Missouri-Kansas-Texas R. 
Co. V. Sowards, 25 P.2d 641, 165 Okl. 
214. followed in 25 P.2d 647, 165 Okl. 
219. 

35. Okl.—Gourley v. Jackson, 243 P. 
243, 116 Okl. 30. 

36. Okl.—Phillips Petroleum Co. v. 
Matthesen, 44 P.2d 56, 171 Okl. 541. 

37. Mo.—Clark v. Mississippi River 
& B. T. Ry,, 23 S.W.2d 174, 324 Mo. 
406—Poehler v. Lonsdale, 129 S.W. 
2d 59, 236 Mo.App. 202. 

Okl.—Benke v. Stepp. 184 P.2d 615, 
199 Okl, 119—Carter v. Pinkerton, 
146 P.2d 842, 194 Okl. 34—Caesar 
V. Phillips Petroleum Co., 104 P.2d 
429, 187 Okl. 559—Dierksen v. Hol- 
lingworth, 89 P.2d 358, 184 Okl. 611 
—Guilford v. Foster & Davis, 263 
P. 299, 131 Okl. 148—^Freeman v. 
Vandruff, 259 P. 257. 126 Okl. 238. 
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logically drawn therefrom and the evidence 
must be taken in its most favorable light to plain- 
tiff.39 Where a demurrer to the evidence is inter¬ 
posed, the question of negligence, or no negligence, 
from the evidence introduced is one of law for the 
court.A demurrer to the evidence will not be 
sustained on the ground of contributory negligence 
where there is evidence tending to establish due care 
on the part of plaintiff^^ or where the evidence of 
plaintiffs contributory negligence is inconclusive or 
conflicting.^^ However, if plaintiff introduces evi¬ 
dence which indisputably establishes his contribu¬ 
tory negligence, a demurrer to his evidence must be 

sustained.'^3 

A general demurrer to the evidence wull not be 
sustained where the petition alleges several separate 
acts of negligence and there is sufficient evidence in 
support of any of them nor will a general demur¬ 
rer to plaintiff’s evidence be sustained where one 
ground of negligence is not reached or defeated by 
contributory negligence proven by such evidence.^^ 
A general demurrer will be sustained, however, even 
though there are several specifications of negli,- 
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gence, if all constitute really one negligent act and 
there is no evidence to support it.^^ 

d. Directed Verdict or Peremptory Instruction 

(1) In general 

(2) Negligence 

(3) Contributory negligence 

(1) In General 

A directed verdict or peremptory Instruction In « 
negligence case is proper if the evidence is without con¬ 
flict and is such that all reasonable men must agree- but 
a verdict should not be directed if there is a question 
of fact for the jury on evidence allowing for reasonable 
difference of opinion. 

A directed verdict or peremptory instruction is 
proper if the evidence is without conflict and is such 
that all reasonable men must agree on one conclu¬ 
sion, QY, in some jurisdictions, whenever it would 
be the duty of the court to set aside a verdict to the 
contrary.^S The court should direct a verdict in 
favor of defendant if, from the facts disclosed, the 
conclusion follows as a matter of law that there can 
be no recovery in any proper view of the facts, 


38. Okl.—Benke v. Stepp, 184 P.2d 
615, 199 Okl. 119. 

39. Mo.—Stewart v. George B. Peck 
Co., 135 S.W.2d 405, 234 Mo.App. 
864. 

N.C.—Montgomery v. Blades, 23 S.E. 
2d 844, 222 KT-C. 463, petition denied 
26 S.E.2d 567, 223 X.C. 331—Smith 

V. Sink, 192 S.E. 108, 211 N.C. 725. 

40. Okl.—McMillin v. Barton-Robi- 
son Convoy Co., 7S P.2d 7S9, 182 
Okl. 553. 

41. Mo.—Poehler v. Lonsdale, 129 S. 

W. 2d 59, 235 Mo.App. 202. 

Okl.—^Anthony v. Bliss, 134 P. 1122, 
39 Okl. 237. 

42. Kan.—Jones v. McCullough, 83 
P.2d 669, 148 Kan. 561. 

Md.—Thursby v. O’Rourke, 23 A.2d 
656, ISO Md. 223. 

Mo.—Casciaro v. Great A. & P. Tea 
Co., 183 S.W-2d 833, 238 Mo.App. 
361. 

W.Va.—Shriver v. Marion County Ct., 
66 S.E. 1062, 66 W.Ta. 685, 26 L.R. 
A.,N.S., 377. 

Banger as glaringly apparent 

Court would not be justified in sus¬ 
taining defendant's demurrer to evi¬ 
dence on ground of contributory neg¬ 
ligence unless it appeared that dan¬ 
ger was so glaringly apparent that 
ordinarily prudent man would not 
have acted as plaintiff did.—^Howard 
V. S. C. Sacks, Inc., M®.App., 76 S.W. 
2d 460. 

43. Kan.—Gabel v. Hanby, 193 P.2d 
239, 165 Kan- 116—^Ray v. Allen, 
162 P.2d 851, 169 Kan. 167. 

Mo.—Sullivan v. S. S. Kresge Co., 163 
S.W.2d 811. 236 Mo.App. 1191— 


Tuttle V. Kline's, Inc., 89 S.W.2d 
676, 230 Mo.App. 230. 

K.C.—Montgomery v. Blades, 23 S.E. 
2d 844, 222 KT.C. 463, petition denied 
26 S.E.2d 567, 223 K.C. 331—Pear¬ 
son V. ^rational Manufacture & 
Stores Corporation, 14 S.E.2d 811, 
219 N.C. 717—Smith v. Sink, 192 S. 
E. 108, 211 N.C. 725. 

45 C.J. p 1332 note 46. 


Mont.—McKeon v. Kilduff, 281 P. 
345, 85 Mont. 562. 

Neb.—^De Griselles v. Gans, 219 N.W. 
235, 116 Neb. 835. 

Ohio.—Beam v. Baltimore & O. R. 
Co., 68 N.E.2d 159, 77 Ohio App. 
419. 

Or.—Kohanek v. Rudie Wilhelm 
Warehouse Co., 276 P. 693, 129 Or. 
642. 


44. Mo.—Terger v. Smith, 89 S.W.2d 
66, 338 Mo. 140—Curtis v. Kansas 
City Public Service Co., App., 74 S. 
W.2d 255. 

45 C.J. p 1332 note 50. 

45. Mo.—Iman v. Walter Freund 
Bread Co., 58 S-W.2d 477, 332 Mo. 
461, 

Htunanitarian theory 

A general demurrer to the evidence 
will not be sustained on the ground 
of the proved contributory negligence 
of plaintiff if the case is tried and 
submitted on the humanitarian the¬ 
ory.—^Williams v. Fleming, 267 S.W. 
6, 218 Mo.App. 563. 

46. Mo.—Katz v. North Kansas City 
Dev. Co., 258 S.W. 762, 215 Mo. 
App. 662. 

47. U.S.—Pickering v. Corson, C.C.A. 
Ill., 108 P.2d '546—^Hemphill v. Mis¬ 
sissippi Power Co., C.C.A.Mass., 84 
P.2d 971, 

D.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D.C. 
102—Tobin v. Pennsylvania R. Co., 
100 F.2d 435, 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin, 59 S.Ct. 488, 306 IT.0v 640, 
83 L.Ed. 1040. 
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48. U.S.—^Northwestern Fuel Co. v. 
Danielson, C-C.A.Minn., 67 F. 915. 

Ky.—^Peden's Adm'r v. Reynolds, 154 
S.W.2d 708, 287 Ky. 641. 

Me.—Moose-A-Bec Quarries Co. v. 
Eastern Tractor & Equipment Co., 
29 A.2d 167, 139 Me. 249. 

Mont.—McKeon v, Kilduff, 281 P. 
34'5, 85 Mont. 562. 

Vt.—McKirryher v. Yager, 24 A.2d 
331, 112 Vt. 336—Wellman v. 

Wales, 129 A. 317, 98 Vt. 437. 

49. U.S.—^Allen v. Pennsylvania R. 
Co., C.C.A.I11., 120 P.2d 63. 

D.C.—Shewmaker v. Capital Transit 
Co., 143 P.2d 142, 79 U.S.App.D.C. 
102 . 

Ill.—Reichmann v. Robertson's, Inc., 
264 Ill.App. 537. 

Ky.—^Droppelman v. Willingham, 169 
S.W.2d 811, 293 Ky. 614. 

N.J.—Burr v. Metropolitan Distribu¬ 
tors, 56 A.2d 882, 136 N.J.Law 583. 
Vital gaps in evidence 
Verdict was properly directed for 
defendant where there were vital 
gaps in the evidence which could not 
be supplied, except by speculation or 
by assumption of matters not prop¬ 
erly in evidence, since jury would be 
entitled to base Its verdict only on 
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as where there is a complete absence of proof on an 
essential issue,^^ such as injury to plaintiff.^i 

Plaintiff is not necessarily entitled to a directed 
verdict merely because he establishes the absence of 
contributory negligence^^ qj- because he makes out 
a prima facie case under the doctrine of res ipsa 
loquitur, and defendant fails to produce substantial 
evidence showing an absence of negligence.^^ The 
right of a plaintiff in a negligence case to a direct^ 
ed verdict may depend on w^hether the facts give 
rise to a presumption or to an inference in his favor, 
since a presumption of negligence, in the absence 
of evidence to rebut it, entitles plaintiff to a directed 
verdict on the issue of negligence and leaves only 
the amount of the damages to be determined by the 
jury, 54 whereas a mere inference of negligence does 
not entitle plaintiff to a directed verdict, but requires 
the question of negligence, as well as the amount of 
the damages, to be determined by the jury. 55 


A verdict should not be directed in a negligence 
action where there is a question of fact for the jury 
and the evidence is such that reasonable men might 
differ.56 Where plaintiff has made out a prima 
facie case, defendant is not entitled to a directed 
verdict in his favor merely because he has devel¬ 
oped contradicting evidence but the court may 
direct a verdict for defendant, notwithstanding 
plaintiff has made out a prima facie case, if the evi¬ 
dence is insufficient to support a verdict for plain- 
tiff.58 On a motion for a directed verdict the ques¬ 
tion is not whether there is any evidence, but wheth¬ 
er there is any on which a jury can properly pro¬ 
ceed to find a verdict for the party on whom the 
onus of proof is imposed,59 and a mere scintilla of 
evidence adduced by such party is not sufficient to 
defeat the motion.^o 

On a motion for a directed verdict, the evidence 
should be viewed most favorably to the party against 
whom the directed verdict is sought the evi- 


evidence properly before it.—Ziegler 
V. Providence Biltmore Hotel Co., 103 
A. 397, 59 R.I. 326. 

Tripping of pedestrian 
Iowa.—^Aita v. John Beno Co., 222 
N.W. 386, 206 Iowa 1361, 61 A.L.R. 
351. 

50. Or.—Kohanek v. Rudie Wilhelm 
Warehouse Co., 276 P. 693, 129 Or. 
642. 

51. D.C.—Shewmaker v. Capital 

Transit Co., 143 P.2d 142, 79 U.S. 
App.D.C. 102—Tobin v. Pennsylva¬ 
nia R. Co., 100 P.2d 435, 69 App.D. 
C. 262, certiorari denied Pennsyl¬ 
vania R. Co. V. Tobin, 59 S.Ct. 488, 
306 U.S. 640, 83 L.Ed. 1040. 

Ind.—Elder v* Rutledge, 27 N.E.2d 
358, 217 Ind, 459. 

52. Vt.—^Vitale v. Smith Auto Sales 
Co., 144 A. 380, 101 Vt. 477. 

Xiast clear chance 

Trial court properly refused to 
direct verdict for plaintiff on issue 
of last clear chance, where such is¬ 
sue was not made by pleadings of 
record, and was not made distinct by 
parties’ conduct during trial.—Shea 
V. Pilette, 189 A. 154, 108 Vt. 446, 
109 A.L.R. 933, followed in 189 A. 
159. 108 Vt. 457. 

53. Mo.—Tabler v. Perry, 85 S.W.^d 
471. 337 Mo. 154. 

54. W.Va.—^Wright v. Valan, 43 S-E. 
2d 364. 

55. W.Va.—^Wright v. Valan, supra. 

56. U.S.—^Wilkerson v. McCarthy, 
Utah. 69 S.Ct. 413, 336 U.S. 53, 93 

E. Ed. -rehearing denied 69 Sv 

Ct. 744, 336 U.S. 940, 93 U.Ed. - 

—Westland Oil Co. v. Firestone 
Tire & Rubber Co., C.C.A.N.D., 143 

F. 2d 326—Champlin Refining Co. v. 
Walker, aC.A,Mmn., 113 F.2d 844. 


Cal.—Corcoran v. Pacific Auto Stag¬ 
es, 2 P.2d 225. 116 Cal.App. 35. 
D.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D.C. 
102—Sears, Roebuck & Co. v. 
George, 125 F.2d 739. 75 U.S.App.D. 
C. 73—Tobin v. Pennsylvania R. 
Co., 100 F.2d 435, 69 App.D.C. 262, 
certiorari denied Pennsylvania R. 
Co. v. Tobin, 59 S.Ct. 4S8. 306 U. 
S. 640, 83 L.Ed. 1040. 

Ill.—^Dowling V. MacDean Drug Co., 
248 Ill.App. 270. 

Ky.—Black Star Coal Co. v. Garland, 
15 S.W.2d 265, 228 Ky. 473. 

Mass.—Mahoney v- Boston Elevated 
Ry. Co., 171 N.E. 662, 271 Mass 
274. 

Minn.—Jude v. Jude, 271 N.W. 475, 
199 Minn. 217. 

Miss.—Hoxie v. Hadad, 11 So.2d 693, 
193 Miss. 836. 

N.T.—Flockhart v. Comco Heating 
Oil Corporation, 31 N.T.S.2d 658, 
*263 App.Div. 828. 

Pa,—Benz v. Heckman, 200 A. 154, 
131 Pa.Super. 582, reversed on oth¬ 
er grounds 2 A.2d 857, 332 Pa. 187. 
S.D.—^Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d ‘725, 71 S.D. 
132. 

Prior inconsistent statements 

(1) Prior inconsistent testimony in 
another proceeding does not warrant 
granting directed verdict against 
plaintiff in action for Injuries.—^Por¬ 
ter V. Greenbrier Quarry Co., 165 A. 
428, 161 Md. 34. 

(2) Fact that testimony of plain¬ 
tiff conflicted with his earlier writ¬ 
ten statements would not justify di¬ 
recting of verdict against him, since 
such circumstances went only to 
credibility of evidence which was 
jury Question.—Oklahoma City-Ada- 
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Atoka Ry. Co. v. Kirkbride, 66 P.2d 
1021, 179 Okl. 428. 

Misjoinder of parties defendant, 
disclosed for the first time in the 
evidence, cannot be taken advantage 
of by motion for peremptory instruc¬ 
tion, where there is sufficient evi¬ 
dence of negligence of the party 
making such motion.—Louisville Gas 
& Electric Co. v. Nall, 198 S.W. 745, 
178 Ky. 23. 

57. U.S.—Sweeney v. Bonacci, C.A. 
Pa., 173 P.2d 541. 

58. Neb.—De Griselles v. Gans, 219 
N.W. 235, 116 Neb. 835. 

59. D.C.—Shewmaker v. Capital 
Transit Oo., 143 F.2d 142, 79 U.S. 
App.D.C. 102—Tobin v. Pennsylva¬ 
nia R. Co., 100 F.2d 435, 69 App. 
D.C. 262, certiorari denied Penn¬ 
sylvania R. Co. V. Tobin, 69 S.Ct, 
488, 306 U.S. 640, 83 L.Ed. 1040. 

Competent, pertinent, and legal evi¬ 
dence 

Ill.—Schneiderman v. Interstate 
Transit Lines, 60 N.E.2d 908, 326 
IlLApp. 1, reversed on other 
grounds 69 N.E.2d 293, 394 Ill. 569. 

SO, D.C.—Shewmaker v. Capital 
Transit Co., 143 P.2d 142, 79 U.S. 
App.D.C. 102—Tobin v. Pennsylva¬ 
nia R. Co„ 100 F.2d 435, 69 App. 
D.C. 262, certiorari denied Penn¬ 
sylvania R. Co. V. Tobin, 59 S.Ct. 
488, 306 U.S. 640. 83 L.Ed. 1040. 
Ky.—Peden's Adm’r v. Reynolds, 154 
S.W.2d 708, 287 Ky. 641. 

61. U.S.—^National Pressure Cooker 
Co. V. Stroeter, C,C.A.Wis., 50 F-2d 
642, certiorari denied 52 S.Ct. 129, 
284 U.S. 674, 76 L.Ed. 570. 

Colo.—^Denver City Tramway Co. v. 
Carson, 123 P. 680, 21 Colo. App. 
604. 
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dence favorable to bim should be accepted as true,®^ 
and he should be given the benefit of all favorable 
and legitimate inferences that may reasonably be 
drawn therefrom.^^ A directed verdict or peremp¬ 
tory instruction for defendant is properly given if 
plaintifif^s evidence does not tend to prove that de¬ 
fendant’s negligence was the proximate cause of his 
injury,®^ and a verdict should be directed for de¬ 
fendant if from all the evidence it is a matter of 
conjecture or surmise as to the cause of the in- 

jury.S5 

Assumption of risk. There must be something 
more than mere knowledge of the danger in order 
to entitle the defendant to a directed verdict on the 
ground of assumption of risk; the evidence must 
conclusively show that plaintiff encountered the risk 
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freely and voluntarily, with -full knowledge of its 
nature and extent.®® 

(2) Negligence 

A directed verdict or peremptory Instruction In favor 
of the defendant on the issue of negligence should be 
given v/here, but only where, no Inference or conclusion 
of negligence may reasonably be drawn. 

A directed verdict or peremptory instruction in 
favor of defendant may and should be given where 
there is no sufficient evidence in the case tending to 
establish the negligence charged in the complaint,67 
even though there be some evidence of negligent 
acts other than those alleged;®® and it should be 
given where the evidence of negligence is only con¬ 
jectural or speculative,®® and is equally consistent 
with the nonexistence of negligence as with its ex¬ 
istence.*^® Where the only reasonable inference 
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D.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, U.S.App.D.C. 
102—Boaze v. Windridgre & Handy, 
102 F.2d 628, 70 App.D.C. 24—To¬ 
bin V. Pennsylvania R. Co., 100 F- 
2d 43*5, 69 App.D.C. 262, certiorari 
denied Pennsylvania R. Co. v. To¬ 
bin, 59 S.Ct. 488, 306 U.S. 640, 83 
L.Ed. 1040. 

Mass.—^Walsh v. Boston Elevated Ry. 

Co., 171 N.E, 441, 271 Mass. 477. 
Heb.—^Hughes v. Conig-lio, 25 N.W.2d 
405, 147 Heb. 829. 

Ohio.—Babbitt v. Say, 165 H.E. 721, 
120 Ohio St. 177—^Focbt v. Justice, 
77 N.E.2d 506, 81 Ohio App. '297. 

62. U.S.—^Westland Oil Co. v. Fire¬ 
stone Tire & Rubber Co., C.C.A. 
H.D., 143 F.2d 326—Champlin Re¬ 
fining Co. V. Walker, C.C.A.Minn., 
113 F.2d 844. 

Md.—Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md. 256. 

63. U.S.—Westland Oil Co. v. Fire¬ 
stone Tire & Rubber Co„ C.C.A. 
N.D., 143 F.2d 326—Champlin Re¬ 
fining Co. V. Walker, C.O.A.Minn-, 
113 F:2d 844. 

D.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D.C. 
102—Tobin v. Pennsylvania R. Co., 
100 F.2d 435, 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin, 59 S.Ct. 488, 306 U.S. 640, 
83 L.Ed. 1040. 

Md.—^Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md. 256. 
Inference based on conjecture 

While plaintifC is entitled to have 
Inferences drawn in his favor, such 
inferences must be reasonably based 
on other facts established in evi¬ 
dence and not on conjecture alone.— 
Ziegler v. Providence Biltmore Ho¬ 
tel Co., 195 A. 397, ‘59 R.I. 326. 

64. Ind.—^McIntosh v. Pennsylvania 
R. Co., 38 N.E.2d 263, 111 Ind.App. 
550. 

Neb.—Miller v. Abel Const. Co-, 300 
N.W. 405, 140 Neb. 482—Bergen- 


dahl V. Rabeler, 276 N.W. 673, 133 
Neb. 699. 

Pa.—Zlates v. Nasim, 16 A. 2d 381, 
340 Pa. 157. 

4=5 C.J. p 1333 note 64. 

65. Tenn.—Tennessee Cent. Ry. Co. 
V. Williams, 9 Tenn.App. 529. 

66. Vt.—^Rheaume v. Goodro, 34 A. 
2d 315, 113 Vt. 370. 

67. U.S.—Allen v. Pennsylvania R. 
Co., O.C.A.I11.. 120 F.2d 63—Pick¬ 
ering V. Corson, C.C.A.Ill., 108 P.2d 
546—Waddell v. A. Guthrie & Co., 
C.C.A.Utah, 45 P.2d 977—O'Hara v. 
General Motors Corporation, D.C. 
Mich., 35 F.Supp. 319. 

Cal.—^Edelson v. Higgins, 111 P.2d 
668, 43 Cal.App.2d 759. 

D.C.—Shewmaker v. Capital Transit 
Co.. 143 F.'2d 142, 79 U.S.App.D.C. 
102—^Tobin v. Pennsylvania R. Co., 
100 F.2d 435, 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin. 59 S.Ct. 488, 306 U.S. 
640, 83 L.Ed. 1040. 

Ind.—Elder v. Rutledge, 27 N.E.2d 
358, ‘217 Ind. 459. 

Ky.—Cross v. Clark, 201 S.W.2d 884, 
304 Ky. 676—^Dalton v. Steiden 
Stores, 126 S.W.2d 1'55, 277 Ky. 
179—^Martin v. Chesapeake & O. 
Ry. Co., 115 S.W.2d -306, 273 Ky. 
32. 

Mass.—Conti v. Brockton Ice & Coal 
Co., 2 N.E.2d 1015, 295 Mass. 15. 
Minn.—^Flom v. St, Paul City Ry. Co., 
16 N.W.2d '551, 218 Minn. 474. 

Neb.—Hughes v. Coniglio, 26 N.W.2d 
405, 147 Neb. 829—Bowerman v. 
Greenberg, 7 N.W.2d 711, 142 Neb. 
721. 

N.C.—Mulford v. Cotton States Hotel 
Co., 19'7 S.E. 169, 213 N.C. 603. 
Ohio.—Vinewood Land Co, v. Craig, 
164 N.E. 768, 30 Ohio App. 427. 

Okl.—Stanolind Oil & Gas Co. v. 
Klaus, 144 P.2d 965, 193 Okl. 409— 
Sinclair Prairie Oil Co. v. Smith, 
99 P.'2d 903, 186 Okl. 631—^Pine v. 
Rizzo, 96 P.2d 17, 186 Okl. 35— 
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Shell Petroleum Corporation y. 
Beers, 91 P.2d 777, 185 Okl. 331— 
McKee v. Bowlin, 87 P.2d 1079, 184 
Okl. 486—Pure Oil Co. v. Gear, 83 
P.2d 389, 183 Okl. 489—Spartan 
Aircraft Co. v. Jamison, 75 P.2d 
1096, 181 Okl. '645 —^Atchison, T. & 
S. F. Ry. Co. V. Myers, 69 P.2d 
62, 179 Okl- 687, appeal dismissed 
Myers v. Atchison, T. & S. P. R. 
Co-, 58 S.Ct. 29, 302 U.S. 636, 82 L. 
Ed. 495—^Atchison, T. & S, F. Ry. 
Co. V. Phillips, 12 P.2d 908, 158 
Okl. 141—^White Line Cab & Bag¬ 
gage Co. V. Waterman, 3 P.2d 839, 
r50 Okl. 277—^Dollard v. Union 
Transp. Co., ‘269 P. 253, 132 Okl. 53. 

Or.—Fieger v. Imperial Skating Rink, 
35 P.2d 683, 148 Or. 137. 

Pa.—Mills V. Lit Bros., 32 A.2d 10, 
347 Pa. 174—^Ammon v. Horn & 
Hardart Baking Co., 183 A. 786, 321 
Pa. 49—^Wichner v. T. M. C. A., 
Wilkes-Barre, Com.Pl., 40 Luz.Leg. 
Reg. 89. 

Tenn.—Coppedge v, Blackburn, 16 
Tenn.App. 587. 

Tex.—Texas Pacific Coal & Oil Co. v. 
Wells, Civ.App., 1'51 S.W.2d 927, 
affirmed Wells v. Texas Pac. Coal 
& Oil Co., 164 S.W.2d 660, 140 Tex. 
2 . 

W.Va.—Goff V. City Lines of West 
Virginia, 43 S.E.2d 800—Culp v. 
Virginian Ry. Co., 87 S.E. 187, 77 
W.Va. 125. 

45 C.J. p 1333 note 53. 

68. Ala.—^Louisville, etc., R. Co, T* 
Jones, 67 So. 691, 191 Ala. 484. 

69. U.S.—^Abbott V. Railway Ex¬ 
press Agency, C.C.A.Md., 108 F.2<1 
671. 

Ky.—Illinois Cent. R. Co. v. Cash, 
299 S.W, 690, 221 Ky. 655. 

70. Ky.—Stacey v. Stoner, 86 S.W. 
'2d 1006, 260 Ky, 848 —Wigginton'a 
Adm'r V. Louisville Ry. Co., 76 S. 
W.2d 1046, 256 Ky. 287—Stanley’s 
Adm’r v. Duvln Coal Co., 36 S.W.2d 
630. 237 Ky. 813—^Vincennes Bridge 
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from the nature of the accident is that defendant 
was negligent and no evidence is offered to control 
such inference, it is the duty of the court to direct 
a verdict for plaintiff. 

On the other hand, a directed verdict or peremp¬ 
tory instruction in favor of defendant on the issue 
of negligence is proper only where no inference 
or conclusion of negligence may reasonably be 
drawn ^nd the court cannot properly direct a 
verdict or give a peremptory instruction for de¬ 
fendant if there is evidence tending’ to prove the 
negligence charged.'^^ court may not direct 

a verdict on the issue of negligence where the de¬ 


termination of such question depends on conflicting 
evidence or the credibility of witnesses,nor may 
it direct a verdict for defendant on plaintifFs fail¬ 
ure to offer proof of facts admitted by defendant in 
his pleadings. ^ defendant's good safety record 
does not compel a directed verdict for him as a mat¬ 
ter of right if there is evidence from which it can 
be found that he should have foreseen the risk.*^® 

Where there is any testimony tending to support 
one of several counts in the declaration, a verdict 
for defendant on the whole case cannot be direct¬ 
ed."” However, where there is no proof to sustain 
one of several charges of negligence, a court may 


Co, V. Poulos, 27 S.'VV.2d 952, 234 
Ky. 243. 

Tenn.—Everett v. Evans, 207 S.W.2d 
350, SO Tenn.App, 450. 

Bmocence deduced from defendant’s 
evidence 

Rule that plaintifTs evidence 
equally supporting inference of neg¬ 
ligence and innocence authorizes 
peremptory instruction for defend¬ 
ant is inapplicable when theory in¬ 
dicating innocence is deduced from 
defendant’s evidence.—V i n c e n n e s 
Bridge Co. v. Poulos, 27 S.W.2d 952, 
234 Ky. 243. 

71. Ohio.—^Halterman v. Hansard, 4 
Ohio App, 268, 22 Ohio Cir.Ct.,N.S., 
443. 

45 C.J. p 1298 note 96. 

72. tJ.S.—Futrell v. Arkansas-Mis- 
souri Power Corporation, C.C.A. 
Ark., 104 P.2d 752—Young v. Bald¬ 
win, C.C.A.Ark., 84 P.2d 841— 
Northwestern Pac. R. Co. v, Fied¬ 
ler, C.C.A.Cal.. 62 P.2d 400. 

Iowa.—Hawkins v. Burton, 281 N.W. 

'790, 225 Iowa 1138. 

N.J.—Muller v. George M. Brewster 
& Son, 11 A.2d 749, 124 N.J.Law 
417. 

R. I.—^Minutilla v. Providence Ice 
Cream Co., 144 A. 884, 50 R.I. 43, 
63 A.L..R. 334. 

S. D.—Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 72-5, 71 S.D. 
132. 

Wliere there is presumption of 
negligence, verdict should not be di¬ 
rected for defendant unless no jury 
would be justified in rejecting de¬ 
fendant's rebutting evidence.—South¬ 
ern Ry. Co. V. Hussey, C.C.A.Mo., 42 
P.2d 70, 74 A.D.R. 1172, aflirmed 61 
S.Ct. 367, 283 U.S. 136, 75 UEd. 
908. 

Negligence per se 

It is improper to instruct the jury 
that a certain fact or group of facts 
is negligence per se unless the acts 
are declared by law to be negligence 
per se or are such as to induce an 
inference of negligence in all reason¬ 
able minds.—Federal Compress & 
Warehouse Co. v. BCarmon, 118 S.W. 
2d 239, 196 Ark. 417. 


73. U.S.—Wilkerson v. McCarthy, 

Utah, 69 S.Ct. 413, 336 U.S. 53. 93 

L.Ed. -, rehearing denied 69 S. 

Ct. 744. 336 U.S. 940, 93 L.Ed. - 

—Roth V. Swanson. C.C.A.Minn., 
145 F.2d 262—Ralston Purina Co. 
V. Bansau, C.C.A.I11.. 73 F.2d 430 
—National Pressure Cooker Co. v. 
Stroeter, C.C.A.'VVis., 50 F.2d 642, 
certiorari denied 52 S.Ct, 129, 284 
U.S. 674, 76 L.Ed. 570—Southern 
Pac. Co. V. Kauffman, C.C.A.Cal., 
50 F.2d 159. 

Ala.—Sullivan v. Alabama Power Co., 
20 So.2d 22 i, 246 Ala. 262. 

Ark.—Missouri Pac. R. Co. v. Over- 
ton, 109 S.W.2d 435. 194 Ark. 754. 

Cal.—Krause v. Rarity, 293 P. 62, 210 
Cal. 644, 77 A.L.R. 1327—Cooper v. 
Quandt, 288 P. 79, 105 Cal.App. 
506. 

Conn.—Morris v. King Cole Stores, 45 
A.2d 710, 132 Conn. 489. 

D.C.—Shewmaker v. Capital Transit 
Co., 143 P.2d 142, 79 U.S.App.D.C. 
102—McWilliams v. Shepard, 127 
F.2d 18, 73 U.S.APP.D.C. 334— 

Sears, Roebuck & Co. v. George, 
125 F.2d 739. 75 U.S.App.D.C. 73 
—Boaze v. Windridge & Handy, 
102 P.2d 628. 70 App.D.C. 24—Tobin 
V- Pennsylvania R. Co., 100 P.2d 
435, 69 App.D.C. 262, certiorari de¬ 
nied Pennsylvania R. Co. v. Tobin, 
59 S.Ct. 488, 306 U.S. 640. 83 L.Ed. 
1040. 

Ind.—Heiny v. Pennsylvania R. Co-, 
47 N.E.2d 145, 221 Ind. 367. 

Iowa.—Hawkins v. Burton, 281 N.W. 
790, 226 Iowa 1138. 

Mass.—Mahoney v. Boston Elevated 
Ry. Co.. 171 N.E. 662, 271 Mass. 274 
—^Walsh v. Boston Elevated Ry. 
Co., 171 N.E. 441, 271 Mass. 477— 
Stickel V. Cassasa, 167 N.E. 248, 
268 Mass. 59. 

Neb.—^Anderson v. Robbins Incuba¬ 
tor Co., 8 N.W.2d 446, 143 Neb. 40 
—Plotkin V. Checker Cab Co-, 274 
N.W. 198, 133 Neb. 1. 

N.J.—Sembler v. Scott, 32 A.’2d 79, 
130 N.J.Law 1S4—Christine v. Mu¬ 
tual Grocery Co., 194 A. 625, 119 
N.J.Law 149—Toscani v. Quacken- 
bush Co., 170 A. 212, 112 N.J.Law 
173. 


N.Y.—Floekhart v. Comco Heating 
Oil Corporation, 31 N.Y.S.2d 658, 
263 App.Div. S2S. 

Ohio.—^IVilkeson v. Erskine & Son, 61 
N.E.2d 201, 145 Ohio St. 218. 

R. I.—Robishaw v. United Electric 
Rys. Co., 175 A. 477. 

S. C.—Murray v. Martin, 199 S.E. 301, 
188 S.C. 334. 

Utah.—Kendall v. Fordham, 9 P.2d 
183, 79 Utah 256. 

45 C.J. p 1333 note 58. 

Substantial evidence, within rule 
that defendant is not entitled to a di¬ 
rected verdict if any charge of ac¬ 
tionable negligence is supported hy 
substantial evidence, is more than 
a mere scintilla and means such rele¬ 
vant evidence as a reasonable mind 
might accept as adequate to support 
a conclusion.—Roth v. Swanson, C.C. 
A.Minn., 145 F.2d 262. 

Directed verdict denied 

(1) Customer slipping in store.— 
Diangelo v. United Markets, 64 N.E. 
2d 619, 319 Mass. 143. 

(2) Fall of window.—^Leonard 
Bros. V. Newton, Civ.App,, 71 S.W-2d 
613, error dismissed 101 S.W.2d 223, 
129 Tex. 1. 

(3) Injuries caused by children 
running in building.—Fortier v. Hi¬ 
bernian Bldg. Ass’n of Boston High¬ 
lands, 53 N.E.2d 110, 315 Mass. 446. 

74. U.S.—Young v. Baldwin, C.C.A. 
Ark., 84 F.2d 841. 

Ala.—Druhan v. Mobile Light & R. 

Co., 146 So. 421, '25 Ala.App. 337. 
Ind.—Heiny v. Pennsylvania R. Co., 
47 N.E.2d 145, 221 Ind. 367—In¬ 
dianapolis Rys. V. Williams, 59 N. 
E.2d 586, 115 Ind.App. 383. 

Iowa.—^Hawkins v. Burton, 281 N.W. 

790, 225 Iowa 1138. 

Tex.—Graham v. Gatewood, Civ.App., 
166 S.W.2d 768, error refused. 

75. Ky.—^Harris v. Rex Coal Co., 197 
S.W. 1075, 177 Ky. 630. 

76. N.H.—Sayfie v. Gordon, 69 A.2d 
483, 95 N.H. 182. 

77. Ill.—Smoot V. Hollingsworth, 
265 Ill.App. 447—^Bagaini v. Donk 
Bros. Coal, etc., Co., 199 Ill.App. 

76. 
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properly instruct the jury to disregard Where 
there is any testimony tending to prove the negli¬ 
gent act charged as having been committed by one 
or the other of two defendants, a peremptory in¬ 
struction for either cannot be given in the absence 
of a motion to elect.'^^ The court may direct a ver¬ 
dict in favor of one of two defendants at the close 
of plaintiff’s evidence in chief in the absence of 
proof of his negligence when it is clearly apparent 
that no injury can thereby be inflicted on the re¬ 
maining defendant.80 In order to justify a direct¬ 
ed verdict against several individuals jointly for 
negligence, there must be no other reasonable con¬ 
clusion than that all are liable.^l 

Willfid or wanton conduct. The court should 
grant a motion to direct a verdict in favor of de¬ 
fendant on the issue of defendant’s willful and wan¬ 
ton conduct only where there is no evidence to 
support such charge.S2 However, where all the 
evidence, viewed in its most favorable light for 
plaintiff, does not tend to show a willful and wanton 
act done without regard to the safety of others, the 
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jury should be directed to find a verdict for de¬ 
fendant on such issue.83 Where the complaint al- 
leges damages as the result of negligence and as 
the result of willful misconduct, a verdict for de¬ 
fendant cannot be directed as to the whole case if 
there is any testimony tending to show either neg¬ 
ligence or willfulness on the part of defendant.S4 

(3) Contributory Negligence 

Generally a directed verdict or peremptory instruction 
in favor of the defendant is proper where contributory 
negligence is shown by undisputed facts from which 
only one reasonable inference can be drawn, but it 
should be denied if reasonable minds might reach dif- 
ferent conclusions on the question. 

While it has been held that the court cannot di¬ 
rect a verdict when the issue is one of contributory 
negligence,®^ generally a directed verdict or per¬ 
emptory instruction in favor of defendant is proper 
where contributory negligence is shown as a mat¬ 
ter of law by facts which are clear or undisputed 
and from which only one reasonable inference or 
conclusion can be drawn,®® regardless of, and not- 


General and particniar allegrations 
Court properly refused directed 
verdict for lack of evidence to prove 
particular allegations of negligence 
wliere there were also allegations of 
negligence generally.—Nelson v. Seil¬ 
er, 139 A. 564. 154 Md. 63. 

78. U.S.—^Wilmington Star Min. Co. 
V. Fulton, Ill., 27 S.Ct. 412, 20S tJ. 
S. 60, 51 L.Ed, 708. 

45 C.J. p 1333 note 57. 

79. Ky.—^Louisville Gas, etc., Co. v. 
Nall, 198 S.W. 745, 178 Ky. 33. 

80. D.C.—Capital Tract. Co. v, Vaw- 
ter, 37 App.D.C. 29, Ann.Cas.l912D 
1059. 

jSjBfect of instrnctioiL in favor of one 
defendant 

In an action against two defend¬ 
ants for death alleged to have been 
caused by their negligence, a per¬ 
emptory instruction to find one de¬ 
fendant not guilty leaves only the 
Question of the negligence of the co¬ 
defendant, and a verdict finding such 
codefendant guilty fixes his liability 
independently of the negligence of 
the other defendant.—Cohen v. City 
of Chicago, 197 Ill.App. 377. 

81. R.I.—Conaty v. Torghen, 128 A. 
338, 46 R.I. 447. 

82. Ill-—Wargo v. Buske, 21Z Ill. 
App. 28. 

83. Ill-—Trumbo v. Chicago, B. & 

Q. R. Co.. <59 N.E.2d 92, 389 Ill. 
213—^Robertson v. New York Cent. 

R. Co., 58 N.E.2d 527, 388 III. 580 
—Morgan v. New York Central R. 

- Co., 158 N.E. 724, 327 Ill. 339— 
Strunk v. Stronberg, 62 N.E.2d 21, 

■ 326 Ill.App. 265—Kelly v. Burtner. 
33 N.E.2d 754, 310 Ill.App. 261—, 


Feinberg v. Chicago, B. & Q. H. 
Co., 21 N.E.2d 26, 300 Ill.App. 278. 
Motion as presenting Question of law 
A motion to direct a verdict on 
counts charging willful and wanton 
conduct presents a question of law 
for the court.—Greene v. Noonan, 23 
N.E.2d 720, 372 Ill. 286. 

84. S.C.—^McCown v. Muldrow, 74 S. 
E. 386, 91 S.C. 523, Ann.Cas.l914A 
139. 

85. Ariz.—Dennis v. Stukey, 295 P. 
971, 37 Ariz. 510. 

86. U.S.—^Pickering v. Corson, C.C. 
A.I11., 108 P.2d *646—^F. W. Wool- 
worth Co. V. Davis, C.C.A.Okl., 41 
P.2d 342, certiorari denied 51 S.Ct. 
33, 282 U.S. 859, 75 L.Ed. 760. 

Colo.—^Dilley v. Primes Chemical Co., 
171 P. 1146, 64 Colo. 361. 

D.C.—J. Maury Dove Co. v. Cook, 32 
P.2d 957, 59 App.D.C. 61. 

Ill.—Little V. Illinois Terminal R. 
Co., >50 N.E.2d 123, 320 Ill.App. 

163—^Foreman Trust & Savings 
Bank v. Chicago Rapid Transit Co., 
252 Ill.App. 151—Munden v. East 
St. Louis Light & Power Co., 247 
Ill.App. 270. 

Iowa.—^In re Held’s Estate, 300 N.W. 
699, 231 Iowa 85—^Denny v. Augus¬ 
tine, 2T5 N.W. 117, 323 Iowa 1202— 
Hammer v. Liberty Baking Co., 260 
N.W. 720, 220 Iowa 229—Fossel- 
man v. City of Dubuque, 233 N.W. 
491, 211 Iowa 1213—^Murphy v. 

Iowa Electric Co., 220 N.W. 360, 
206 Iowa 567. 

Me.—Field v. Webber, 169 A. 732, 132 
Me. 236. 

Mass.—Darcy v. Lord & Burnham 
Co., 69 N.E.2d 449, 320 Mass. 371— ^ 
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' Joyce V. New York, N. H. & H. R. 
Co., 17 N.B.2d 189, 301 Mass. 361. 

Minn.—^Wilmes v. Mihelich, 25 N.W. 
'2d 833, 2'23 Minn. 139. 

Mo.—State ex rel. and to Use of City 
of St. Louis V. Priest, 162 S.W.2d 
109, 348 Mo. 37—Smith v. Brune, 
App., 187 S.W.2d 65. 

N.H.—Masters v. Public Service Co. 
of New Hampshire, '25 A.2d 499, 92 
N.H. 85. 

N.C.—Mulford v. Cotton States Hotel 
Co., 197 S.B. 169, 213 N.C. 603— 
Zachary v. North Carolina R. Co., 
72 S.E. 858, 156 N.C. 496, reversed 
on other grounds North Carolina 
R. Co. V. Zachary, 34 S.Ct 305, 
232 U.S. 248, 68 L.Ed. 591. 

Ohio.—Hafer v. Alex Wilson Co., 82 
N.E.2d 1'23, 83 Ohio App. 5—Focht 
V. Justis, 77 N.E.2d 606, 81 Ohio 
App. 297—Bard v. Cleveland, C., C 
& St L. R. Co., App., 36 N.E.2d 
824. 

R. I.^—^Donahue v. News Tribune Co., 
200 A. 454, 61 R.I. 96. 

S. C.—Sanders v. State Highway De¬ 
partment 47 S.E.2d 306, 212 S-C. 
224. 

Tenn.—^Coppedge v. Blackburn, 16 
Tenn.App. 68'7—Tapp v. Tennessee 
Electric Power Co., 9 Tenn.App. 
632—Illinois Central R. Co. v. Bea¬ 
ver, 3 Tenn.App. 67. 

Effect of absence of special plea of 
contributory negligence see supra 
§ 198. 

Absence of wantonness or wUlfnl- 
ness 

A directed verdict in defendant’s 

favor should be granted where there 

is no reasonable presumption other 

than that plaintiff's negligence prox- 
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withstanding conflicting evidence as to, the negli¬ 
gence of defendants'^ However, a directed verdict 
or peremptory instruction for defendant on the 
ground of contributory negligence will be denied 
unless it clearly appears as a fact, or by necessary 
exclusive inference from all the proofs in the case, 
that plaintiff's negligence contributed to the inju¬ 
ry, SS and a directed verdict in favor of defendant 
should be denied if reasonable minds might reach 
different conclusions on the question of contributory 
negligence,^^ as where the determination of the 


question depends on conflicting evidence or the 
credibility of witnesses. 

Where burden is on plaintiff to shozv due care. 
In jurisdictions where it is incumbent on plaintiff 
to establish his due care, an instruction to find for 
defendant is proper if plaintiff offers no proof to 
show such care or to raise a reasonable inference 
thereof,and, a fortiori if, in addition to plaintiffs 
failure of proof, there is evidence in the case of 
plaintiffs contributory negligence.92 If the only 
reasonable inference to be drawn from plaintiff’s 


imately contributed to hia injury un¬ 
less defendant's conduct amounted to 
wantonness or willfulness.—Micha- 
lec V. Hutchison, 176 N.E. 79, 123 
Ohio St. 494. 

Evidence raising* presumption of con¬ 
tributory negligence 
On motion for directed verdict, 
plaintiffs scintilla of evidence as to 
defendant’s negligence must not 
raise presumption of contributory 
negligence as matter of la'w.—La 
Dow V. Baltimore & O. R, Co., 178 
N.E. 697, 40 Ohio App. 458, certiorari 
denied 52 S.Ct. 496, 286 U.S. 544. 76 
L.Bd. 1281. 

Motions construed 

(1) Motion for verdict that, on all 
evidence in case, deceased was con- 
tributorily negligent was held to 
mean, not that there was no evi¬ 
dence, but merely that there was no 
evidence which reasonably showed 
freedom from contributory negli¬ 
gence.—Goodwin v. Gaston, 154 A. 
772, 103 Vt. 357. 

(2) Defendants’ motion for direct¬ 
ed verdict because only proximate 
cause was actions of approaching 
automobiles raised question of con¬ 
tributory negligence.—Bruening v. 
Miller, 230 N.W. 754, *57 S.D. 58. 

87, Mo.—Thompson v. St. Louis-San 
Francisco Ry. Co., 69 S.W.2d 936, 
334 Mo. 958. 

Tenn.—Patillo v. Gambill, 124 S.W.2d 
*272, 22 Tenn.App. 485. 

88. Cal.—Hoppe v. Bradshaw, 108 
P.2d 947. 42 Cal.App.2d 334. 

Colo.—^Denver City Tramvray Co. v. 
Carson, 123 P- 680, 21 Colo.App. 
604. 

D.C.~Sears, Roebuck & Co. v. 
George, 125 P.2d 739, 75 U.S.App.D. 
C. 73—J. Maury Dove Co. v. Cook, 
32 P.2d 957, 59 App.D.C. 61. 

Idaho.—Hansen v. Standard Oil Co- 
of California, 44 P.2d 709, 55 Idaho 
483. 

Ill.—Smith V. Illinois Power & Light 
Corporation, 17 N.E.2d 632, 297 Ill. 
App. 358. 

Md.—Dashiell v. Moore, 11 A.2d 640, 
177 Md. 657—Universal Credit Co. 
V. Merryman, 195 A. 689, 173 Md. 
*266. 

Mass.—Stiles v. Wright, 32 N.E.2d 


220. 308 Mass. 326—Murphy v i 

Smith, 29 N.E.2d 726, SOT Mass 
64—Smith v. Brown, 19 N.E.2i] 

732, 302 Mass, 432—Mahoney v 
Boston Elevated Ry. Co., 171 N.E 
662, 271 Mass. 274. 

Minn.—Ranum v. Swenson, 19 N.W- 
2d 327, 220 Minn. 170. 

Mont.—Simpson v. Miller, 34 P.2d 
52S. 97 Mont. 32S. 

N.H.—Burelle v. Pienkofski, 14 S A- 
24. 84 N.H. 200. 

N.J.—Beck V. Monmouth Lumber Co., 
59 A.2d 400, 137 N.J.Law 2G8—Xoa 
V. Le Gore, 35 A.2d 691, 131 N.J. 
Law 229—Clayton v. Vail as ter, 194 
A. 167, 118 N.J.Law 56S—Horowitz 
V. Schanerman, 187 A. 346, 117 
N.J.Law 314—Poling v. Melee, ITS 
A. 737, 115 N.J.Law 191—Lipschitz 
V. New York & New Jersey Pro¬ 
duce Corporation, 168 A. 390, 111 
N.J.Law 392—Molnar v. Hilde- 
brecht Ice Cream Co., 164 A. 300, 
110 N.J.Lavr 216—Tates v. Madi- 
gan, 171 A. 679, 112 N.J.Law 413, 
affirmed 176 A. 362, 114 N.J.Law 
258—Padula v. Public Service Co¬ 
ordinated Transport, 165 A. 123, 11 
N.J.Misc. 69. 

N.Y.—Flockhart v. Comco Heating 
Oil Corporation, 31 N.Y.S.2d 65S, 
263 App.Div. 828. 

R.I.—Silvia v. Caizz, 7 A.2d 704, 63 
R.L 172. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775—Hicks v. 
Herbert, 113 S.W.2d 1197, 173 Tenn. 
1—Taylor v. Arnold, 2 Tenn.App. 
246. 

89. U.S.—Young V. Baldwin. C.C.A. 

Ark.. 84 F.2d 841. 

Ind.—^City of Columbus v. Goodnow, 
168 N.E. 191, 91 Ind.App. 6, rehear¬ 
ing denied and modified on other 
grounds, 1930, 169 N.E. 885, 91 Ind. 
App. 6. 

Kan.—Jones v. McCullough, S3 P.2d 
669, 148 Kan. 661. 

Me.—Tomlinson v. Clement Bros., 
154 A. 355, 130 Me. 189. 

Minn.—Fickling v. Nassif, 294 N.W. 
848, 208 Minn. 538. 

Neb.—Anderson v. Robbins Incuba¬ 
tor Co., 8 N.W.2d 446, 143 Neb. 
40. 

R.I.—Cunningham v. Walsh, 163 A. 
223, 53 R.I. 23. 
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5.C.—Murray v. Martin, 199 S.E. 301, 

iss s.c. :;:m. 

'.D.—Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2(1 725, 71 S.D. 
132. 

Wis.—Allison V. Wm. Doerflinger 
Co., 242 N.W. 558, 20S Wis. 206. 

>0. U.S.—Young V. Baldwin, C.C.A. 
Ark., 81 F.2d 841. 

Ala.—Webb v. Alabama Great South¬ 
ern R. Co., 1 So.2d 16, 241 Ala. 8— 
Byars v. Alabama Power Co., 172 
So. 621. 233 Ala. 533. 

Ind.—Heiny v. Pennsylvania R. Co., 
47 N.E.2d 145, 221 Ind. 367—In¬ 
dianapolis Rys. V. Williams, 59 N. 
E.2d 5S6, 115 Ind.App. 383. 

Md.—Thursby v. O’Rourke, 23 A.2d 
656. 180 Md. 223. 

Ohio.—Keiner v, VTieeling & L. E. 
Ry. Co., 171 N.E. 253, 34 Ohio App. 
409. 

Tex.—Graham v. Gatewood, Civ.App., 
166 S.W.2d 768, error refused. 

East clear chance 

If there is a conflict in evidence on 
question of applicability of last clear 
chance doctrine, jury are entitled to 
opportunity to resolve the conflict, 
and defendants’ motion for directed 
verdict is properly overruled.— 
Farmer v. Pittsburgh, C., C. & St. L. 
Ry. Co., SO N.E.2d 177, 83 Ohio App. 
321. 

91, Ill.—^Venturelll v. City of Chi¬ 
cago, 85 N.E.2d 352, 337 Ill.App. 
283—Swenson v. Chicago, M., St. P. 
& P. R. Co., 83 N.E.2d 375, 336 Ill. 
App. 287—Pope v. Illinois Termi¬ 
nal R. Co., 6 7 N.E.2d 284, 329 HI. 
App. 62—Fitch v. Thomson, 54 N*. 
E.2d 623, 322 Ill.App. 703—Little 
V. Illinois Terminal R. Co., '50 N.E. 
2d 123, 320 Ill.App. 163—Purdy v, 
Sprague, 2 N.E.2d 743, 286 Ill-App. 
17. 

Iowa.—Meier v, Chicago, R. I. Sc P. 
Ry. Co., 275 N.W. 139. 224 Iowa 
295. 

Mo-—^Kuba V. New York Cent. R. Co., 
App.. 143 S.W.2d 332, stating Illi¬ 
nois law. 

45 C.J. p 1333 note 66. 

92. Conn.—Courtney v. Connecticut 
Co.. 88 A. 716, 87 Conn. 708. 

45 C.J. p 1333 note 67, 



§ 251 


NEGLIGENCE 


65 C.J.S. 


evidence's or from all the evidence in the case^^ 
is that he was guilty of contributory negligence, the 
court should instruct the jury as a matter of law 
that the action cannot be maintained. However, if 
there is sufficient evidence tending to prove plain¬ 
tiff’s due care, a verdict for defendant cannot be 

directed. 

Where burden is on defendant to show contribu¬ 
tory negligence. In jurisdictions where contribu¬ 
tory negligence is matter of defense, a verdict for 
defendant is properly ordered where contributory 
negligence is established by the evidence introduced 
by plaintiff^^ or by all the evidence in the case.S7 
However, if there is any evidence tending to prove 
plaintiff’s due care a verdict for defendant cannot be 
directed.^ ^ 

Comparative negligence; gross negligence. In 
some jurisdictions adopting the doctrine of compar¬ 
ative negligence, a peremptory instruction on the 
question of contributory negligence is precluded by 
the statute where there is evidence of negligence on 
the part of defendant sufficient to take the case to 
the jury,*^9 and it has been held, that, even though 
plaintiff’s contributory negligence is established as 
matter of law, the court cannot direct a verdict for 
defendant if there is evidence that the latter’s neg¬ 
ligence was gross and inexcusable.^ However, it 
has also been held that the trial court may properly 
instruct the jury to return a verdict for defendant 
where the evidence shows beyond a reasonable dis¬ 


pute that plaintiffs negligence was more than slight 
as compared with defendant’s negligence.2 Xhe 
court should direct a verdict for defendant on the 
ground of plaintiff’s gross negligence if no other 
reasonable inference can be deduced from the evi¬ 
dence than that plaintiff failed to exercise the 
slightest care for his own safety.^ 

Plaintiff's negligence as sole cause. Even though, 
under the law of the particular jurisdiction, the 
questions of negligence and contributory negligence 
are for the jury, the court has authority to direct a 
verdict for defendant where the only reasonable in¬ 
ference from the evidence is that the negligence of 
plaintiff was the sole proximate cause of his in- 
Jury.* 

§ 252. Defendant’s Negligence in General 

a. In general 

b. Degree of negligence 

c. Willful or wanton conduct 

d. Violation of statute or ordinance 

a. In G-eneral 

Ordinarily, and in the absence of statute or ordi¬ 
nance making particular acts negligent as a matter of 
law, the question of negligence is one of fact for the 
Jury, or is a mixed question of law and fact; but the 
circumstances of a given case may be such as to make 
the question of negligence one of law for the court. 

In general, negligence is a mixed question of law 
and fact,5 of standards of care and compliance 


93. Iowa.—Lundy v. Ames. 209 ZST.W. 
427, 202 Iowa 100. 

45 C.J. p 1933 note 68. 

94. Md.—Hyde v. Blumenthal, 110 
A. 862, 136 Md. 445. 

45 C.J. p 1333 note 69. 

95. Ma.ss.—Stickel v. Cassasa, 167 
K.E. 248, 268 Mass. 69. 

45 C.J. p 1334 note 70. 

96. Mo.—^Dove v. Atcliison, T. & S. 
F. Ry. Co., App., 140 S.W.2d 715. 

45 C.J. p 1334 note 72. 

97- U.S.—Crane v. Payne, C.C.A.Mo., 
•291 F. 551. 

45 C,J. p 1334 note 73. 

98. Ark.—Cook v. Missouri Pac. R. 

Co.. 254 S.W. 680, 160 Ark. 523. 
Exceptional circumstances 

Contributory negligence being af¬ 
firmative defense, verdict can be di¬ 
rected for defendant on tliis ground 
only in exceptional circumstances.— 
Lanstein v. Acme White Lead & Col¬ 
or Works, 189 N.E. 44, 28*5 Mass. 328. 
atimitation on court's power 

•Since defendants* burden to estab¬ 
lish plaintiff’s contributory negli¬ 
gence is the same as plaintiff’s bur¬ 
den to establish defendant's negli¬ 
gence, limitation on power of trial 


court to direct verdict for defendant 
on issue of contributory negligence 
is same as that applying to direction 
of verdict for plaintiff on issue of 
defendant’s negligence.—^Heiny v. 
Pennsylvania R. Co., 47 3Sr.E.'2d 145, 
221 Ind. 367—Indianapolis Rys. v. 
Williams, 59 N.E.2d 586, 115 Ind.App. 
383. 

99. Mo.—Hiatt v. St. Louis-San 
Francisco R. Co., 271 S.W. 806, 308 
Mo. 77. 

45 C.J. p 1334 note 76. 

Comparative negligence see supra §§ 
169-173. 

1. N.T.—^Popp V. New York Cent., 
etc., R. Co., 7 N.Y.S. 249, 4 Silv. 
Sup- 243. 

2. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 F.2d 937. 

Neb.—‘Melcher v. Murphy, 31 N.W.'2d 
411, 149 Neb. 541—Thomas v. Foul- 
son, 30 N.W.2d 59, 149 Neb. 44— 
Eaton V. Merritt, 281 N.W. 620, 
135 Neb. 363—McDonald v. Omaha 
& C, B. St. Ry. Co., N.W. 489, 
128 Neb. 17. 

3- S.C.—^Wannamaker v. Southern 
Ry. Co., 3 S.E.2d 811, 191 S.C. 86. 

4- U.S.—Clarke v. Illinois Cent. R. 
Co., C.C.A.Miss., 286 F. 916. 
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5. U.S.—Matsumoto v. Chicago & N. 

W. Ry. Co., C.C.A.I11., 1-68 F.2d 496. 
Ariz.—Southern Pac. R. Co. of Mexi¬ 
co V. G-onzalez, 61 P.2d 377, 48 
Ariz. 260, 106 A.L.R. 1012. 

Conn.—Marley v. New England 
Transp. Co., 53 A.2d 296, 133 Conn. 
686 . 

Minn.—Clark v. Chicago, M. & St P. 

R. Co., 9 N.W. 75, 28 Minn. 69. 
N.T.—^People ex rel. Flinn v. Barr, 
251 N.Y.S. 116, 140 Misc. 422, af¬ 
firmed 252 N.Y.S. 938, 234 App.Div. 
682—People ex rel. Lalley v. Barr, 
251 N.Y.S. 116, 140 Misc. 422, af¬ 
firmed 252 N.Y.S. 937, 234 App. 

Div. 682, reversed on other grounds 
181 N.E. 64, 269 N.Y. 104. 

N.G.—McCrowell v. Southern Ry. Co., 
20 S.E.2d 352, 221 N.C. 366. 

N.D.—Jones v. Great Northern R. 

Co.. 97 N.W. 535, 12 N.D. 343. 

S.C.—^Moody V. Dillon Co., 43 S.E.2d 
201, 210 S.C. 458—Shields v. Chev¬ 
rolet Truck, 12 S.E.2d 19, 195 S.C. 
437—Fleming v. Pioneer Life Ins. 
Co., 182 S.E. 154, 178 S.C. 226. 
Va.—^Andrews v. Chesapeake <& O. Ry. 
Co., 37 S.E.2d 29, 184 Va. 951— 
Acme Markets v. Remschel, 24 S. 
E.2d 430, 181 Va. 171. 

46 C.J. p 1279 note 30. 
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therewith/^ since it is for the court to determine 
the substantive law as to the standard of care,'^ 
and for the jury to decide the ultimate facts of 
ncglig'ence.® The question whether the conduct of 


defendant measured up to the standard of '^ordi- 
nary care/^ "reasonable prudence,” “due diligence,^' 
“reasonable care,” or the like is usually to be deter¬ 
mined by the jury under proper instructions.^ 


6. Conn.—Marley v. Kew England 
Transp. Co., 53 A.2d 296, 233 Conn. 
5S6. 

Ky.—Ohf-'Hapi^ake & O. Ry, Co. v. Bry¬ 
an t'H Adm’r, 114 S.W.2d 89, 272 
Ky. 339. 

N.C.—R' a V. Simowitz, 35 S.E.2d 871, 
225 N.C. 575, 162 A.L.R. 999. 

Va.—Markets v. Remschel, 24 
S.E.2d 4.20, ISI Va. 171. 

45 C.J. p 1379 note 30. 

7. U.S.—Brigham Young University 
V. Lilly white, C.C.A.Utah, 118 P.2d 
836, 1.37 A.L-R. 698, certiorari de¬ 
nied C2 S.Ct. 73, 314 U.S. 638, 86 L. 
Ed. 512—Winn v. Consolidated 
Coach Corporation, C.C.A.Tenn., 65 
P.2d 256, certiorari denied 54 S.Ct. 
453, 291 U.S. 668, 78 L.Ed. 1059, 
rehearing denied 54 S.Ct. 557, 291 
U.S. 651, 78 L.Ed. 1059—Standard 
Oil Co. of Kentucky v. Noakes, C. 

C.A.Ky., 69 F.2d 897. 

Ky.—Chesapeake & O. Ry. Co. v. 
Bryant’s Adm’r, 114 S.W.2d 89, 272 
Ky. 339. 

N.C.—Rea v. Simowitz, 35 S.E.2d 871, 
225 N.C. 575, 162 A.L.R. 999. 

Pa.—Zinn v. York R. Co., 60 Pa.Su- 
per. 608—Spahr v. York R. Co., 50 
Pa.Super. 602. 

Wliat is negUgeace is a question 
of law.—Luttrell v, Carolina Miner¬ 
al Co., 18 S.E.2d 412, 220 N.C. 782— 
Reeves v. Staley, 18 S.E.2d 239, 220 
N.C. 673—Pearson v. National Manu¬ 
facture & Stores Corporation, 14 S. 
E.2d 811, 219 N.C. 717—Murray v. At¬ 
lantic Coast Line R. Co., 11 S.E.2d 
326, 218 N.C. 392. 

Required conduct 

The question what the conduct of 
defendant or of a reasonable and pru¬ 
dent man should have been under 
the circumstances is one of law for 
the court. 

Ariz.—Campbell v. English, 110 P.2d 
219, 56 Ariz. 549. 

Mo.—Hillis V. Home Owners’ Loan 
Corporation, 154 S.W.2d 761, 348 
Mo. 601. 

Degree of care 

Determination of degree of care 
required is for court, but question 
whether care was exercised in dis¬ 
charge of duty is generally for jury. 
—New St. L. & Calhoun Packet 
Corp. V. Pennsylvania R. Co., 194 S. 
W.2d 977, 302 Ky. 693. 

8 - U.S.—McHugh V. National Lead 
Co., D.C.Mo., 60 P,Supp. 17. 

Idaho.—O’Connor v. Meyer, 154 P.2d 
174, 66 Idaho 16. 

Ill.—^Wm. Wrigley, Jr., Co. v. Stand¬ 
ard Roofing Co., 59 N.E.2d 510, 325 
IlLApp. 210- 

Ky.—Chesapeake & O, Ry. Co. ,v. 


Br>’ant’.s Adm'r, 114 S.'VV,2d 89, 272 
Ky. 339. 

Mo.—Hillis V. Home Owners* Loan 
Corporation, l54 S.W.2d 761, 34S 
Mo. 601—Yerger v. Smith, 89 S.W. 
2d 66, 33S Mo. 140. 

Or.—Keys v. Griffith. 55 P.2d 15, 153 
Or. 190. 

Pa.—Foster v. Sol Greisler & Sons, 
29 A.2d 103. 150 Pa.Super. 509— 
Taylor v. Rounds, Com.PI., 26 Erie 
Co. 51, affirmed 36 A.2d 817, 349 
Pa. 157—Sweet v. Rounds, Com. 
PI., 26 Erie Co. 32. affirmed 36 A.2d 
815. 349 Pa. 152. 

R. I.—Shea v. First Nat. Stores, 7 A. 
2d 196, 63 R.I. 85. 

S. C.—McClain v. Charleston & W. C. 
R}'. Co., 4 S.E.2d 280, 191 S.C. 332. 

45 O.J. p. 1279 note 32. 

Compliance with required standard 
of care 

Ind.—I>anner v. Marquiss, 33 N.E.2d 
511, 218 Ind. 441. 

Ky.—Chesapeake & O. Ry. Co. v. 
Bryant's Adm’r, 114 S.W.2d 89, 272 
Ky. 339. 

Mass.—Sylvester v. Shea, 182 N.E. 
916, 2S0 Mass. 508. 

N.J.—Niles v. Phillips Express Co., 
193 A. 183, 118 N.J.Law 455. 
N.C.—Rea v. Simowitz, 35 S.E.2d 
871, 225 N.C. 575, 162 A.L.R. 999. 
Okl.—Taylor v. Ray, 56 P.2d 376, 177 
Okl. 18. 

Pa.—Spahr v. York R. Co., 50 Pa. 
Super. 602—Zinn v. York R. Co., 50 
Pa.Super. 608. 

9. U.S.—Standard Oil Co. of Ken¬ 
tucky V. Noakes, C.C.A.Ky., 59 P. 
2d 897—Chesapeake & O. Ry. Co. v. 
Coffey, C.C.A.Va., 37 F.2d 320, cer¬ 
tiorari denied 50 S.Ct. 353, 281 U.S. 
749, 74 L.Ed. 1160—Standard Oil 
Co. of New Jersey v. Sew’ell, C.C. 
A.Md., 37 P.2d 230. 

Cal.—Owen v. Rheem Mfg. Co., 187 
P.2d 785, 83 Cal.App.2d 42—Kerr 
v. Bullock’s. Inc., 170 P.2d 966, 75 
Cal.App.2d 277—Green w’ood v. 

Summers, 149 P.2d 35, 64 Cal.App. 
2d 516—Stockwell v. Board of 
Trustees of liOland Stanford Jun¬ 
ior University, 148 P.2d 405, 64 Cal. 
App.2d 197—Morales v. L. W. Blinn 
Lumber Co., 33 P.2d 1$, 139 Cal. 
App. 53—W. C. Cook & Co. V. 
White Truck & Transfer Co., 13 
P.2d 549, 124 CaLApp. 721—Gam¬ 
mon V. Wales, 300 P. 988, 116 Cal. 
App. 133. 

Colo.—Amos V- Remington Arms Co., 
Colo., 188 P.2d 896, 117 Colo. 399— 
Higgins V. City of Boulder, 98 P. 
2d 996, 105 Colo. 395—Public Serv¬ 
ice Co. of Colorado v. Williams, 
270 P. 659, 84 Colo. 342. 

D.C.—Barclay, Inc., v. Maxfield, Mun. 
App., 48 A. 2d 768. 
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Fla,—Wels-Patterson Lumber Co. ▼. 

King, 177 So. 313, 131 Fla. 342. 

Ga.—Honnon v, Hardin, 50 S.E.2d 
236, 78 Ga.App. 81—Joyce v. City 
Of Dalton. 36 S.B.2d 101, 73 Ga. 
App. 209—Great Atlantic & Pacific 
Tta Co. V. DuPee, 30 S.E.2d 365, 71 
Ga.App. 14S—Atlantic Coast Line 

R. Co. V. Dick.son. 28 S.E.2d S79, 
70 Ga.App, 590, followed in 28 S.. 
B.2d '83, 70 G*i.App. 596—Collier 
V. Pollard, 2 S.E.2d 821, 60 Ga.App. 
103—S. C. Jones Co. r. Yawn, 188 

S. E. 603, 54 Ga.App, 826—Central 

of Georgia Ry, Co. v. Leonard, 176 
S.E. 137, 49 Ga.App. 6S9—Copeland 
V. McElroy, 176 S.E. 67, 49 GaApp. 
490—Smith v. Kleinberg, 174 S.E. 
731, 49 GaApp. 194—Brown v. Sa¬ 
vannah Electric & Power Co., 167 
S.E. 773, 46 GaApp. 393—Atlanta, 
B. & C. R. Co. V. Smith, 159 S.E. 
298, 43 Ga.App. 457—Byrd v. Grace, 
158 S.E. 467, 43 Ga.App. 255— 

Johnson v. Wofford Oil Co., 157 S. 

E. 349, 42 Ga.App. 647. 

Ill.—Middendorf v. Loiseau, 81 N.E. 
2d 657, 335 IlI.App. 338—Bartels v. 
McGarvey, 63 N.E.2d 617, 327 III. 
App. 206. 

Ind.—Jones v. Cary, 37 N.E.2d $44, 
219 Ind. 268—Elder v. Rutledge, 27 
N.B.2d 35S, 217 Ind. 459—Tabor v. 
Continental Baking Co., 38 N.E.2d 
257, 110 Ind.App. 633—Kingan v. 
Gleason, 101 N.E. 1027, 55 Ind.App. 
684. 

Me.—Coombs v. Markley, 143 A. 261» 
127 Me. 335. 

Mich.—Reedy v. Goodin, 281 N.W. 
377, 285 Mich. 614. 

Mo.—Howell V. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101. 
N.H.—Charbonneau v. MacRury, 153 
A. 457, 84 N.H 501, 73 A.L.R. 1266. 
N.Y.—Imbrey v. Prudential Ins. Co. 
of America, 36 N.E.2d *661, 286 N. 
y. 434, motion denied 39 N.E1.2d 
276, 287 N.Y. 646—McEvoy v. City 
of New York, 42 N.y.S.2d 746. 266 
App.Div. 445, affirmed 55 N.E.2(i 
517, 292 N.Y. 654—Huston v. Chen¬ 
ango County, 1 N.Y.S.2d 252, 253 
App.Div. 56, affirmed 16 N.E. 23 
301, 278 N.Y. 64 6. 

Okl.—Kelly V, Cann, 136 P.2d 896, 
192 Okl. 446—Union Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327— 
Miller v. Dobbs, 71 P.2d 737, 180 
Okl. 576. 

Or.—Holman v. Uglow, 3 P.2d 120* 
137 Or. 358, followed in Hayes v. 
Uglow, 3 P.2d 126, 137 Or. 373. 
Tenn.—Croson v. Marsh, 12 Te*m, 
App. 33—Stacy v. Keller* 1 Tenn. 
App. SO. 

Tex.—Rio Grande, E. P. & S: F, H 
Co. V. Dupree, Com.App.* 65 S.W. 
2d 522—Cannady v. Dallas Ry. & 
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While the circumstances of the particular case may 
be such as to make the question of negligence one 
of law for the court,the issue of negligence ordi¬ 


65 C. J. S. 

narily resolves itself into a question of fact for the 
jury, or, in the absence of a jury, other trier of 
facts,at least in the absence of a statute or ordi- 


Terminal Co., Civ.App., 219 S.W.2d 
816. 

Va,—Via v. Badanes. 52 S.E.2d 174, 
139 Va. 44—Tyler v. City of Rich¬ 
mond, 191 S.E. 625, 168 Va. 308. 
W.Va.—Tilley v. Cole, 13 S.E.2d 153, 
123 W.Va. 28—Robertson v. Hob¬ 
son, 171 S.E. 745, 114 W.Va. 236. 

45 C.jr. p 1284 note 41. 

10. U.S.—^IVestern Union Telegraph 
Co. V. Catlett, ISr.C., 177 P. 71, 100 
C.C.A. 489. 

III.—Jung* V. Dixie Greyhound Lines, 
68 N.E.2d €27, 329 Ill.App. 361. 
Mo.—Dowler v. Kurn, App., 119 S.W. 
2d 852. 

B..I.—^Kane v, Burrilville Racing 
Ass^n, 64 A.2d 401, 73 R.I, 264. 
Question of law or fact depending 
on nature of proof see infra § 253. 
*‘Acts may be held negligent as 
matter of law, or they may be found 
to be such as matter of fact.'*—^IVIil- 
ler V. Edwards, 171 P.2d 821, S25, 25 
Wash.2d 635. 

gllmlnatioii of element of fact 

When the question of negligence is 
resolved by elimination of the ele¬ 
ment of fact, it becomes a question 
of law, and the factual element can 
be determined by admission, a find¬ 
ing by jury, or application of single 
inference test to evidence taken in 
the light most favorable to plaintiff 
—McCrowell v. Southern Ry. Co., 20 
S.E.2d 352, 221 N.C. 366. 

Obvious disregard of duty 

Where there is such an obvious 
disregard of duty and safety as 
amounts to misconduct, court may 
declare it to be negligence as matter 
of law.—^Weis-Patterson Lumber Co. 
V. King, 177 So. 313, 131 Fla. 342. 

In absence of duty to perforin act, 
no fact issue as to negligence in 
failing to perform it is presented.— 
Garcia v. Moncada, 94 S.W.2d 123, 
127 Tex 453. 

Trivial defect; anticipation of dan¬ 
ger 

<1) The “trivial defect rule” is 
primarily for guidance of, and appli¬ 
cation by, court as distinguished 
from jury so that, where defect com¬ 
plained of is sufficiently insignificant 
to fall within rule, it is generally 
duty of trial court to withdraw case 
from jury.—City of Muskogee v. 
Roberts, 141 P.2d 100, 193 Okl. 61. 

(2) Where a defect is so slight 
or is of such a character that a pru¬ 
dent person would not reasonably an¬ 
ticipate danger through its exist¬ 
ence, the question of liability is one 
of law.—Rothstein v. Monette, 17 IST. 
Y.S.2d 369. 

IIh, U.S.—^Mattson v. Central Elec. & 
Gas Co., C.A.Neb., 174 F.2d 215— 
Merritt v. Interstate Transit Lines, 


C.A.Iowa, 171 F.2d 605—J. J. New¬ 
berry Co. V. Crandall, C.A.Ariz., 
171 F.2d 281—Luper Transp. Co. v. 
Barnes, C-A.Tex., 170 F.2d 880—* 
Mandro v. Vibbert, C.A.Va., 170 F. 
2d 540—^Atlantic Coast Line R* Co. 
V. Mitchell, C.C.A.Ga., 157 F.2d 880 
—Jackson County, S. D., v. Dufty, 
C.C.A.S.D., 147 F.2d 227—Scroggs 
V. American Stove Co., C.C.A.Ind., 
142 P.2d 297—Worcester v. Pure 
Torpedo Co., C.C.A.I11., 140 P.2d 
358—Ramsouer v. Midland Valley 
R. Go., C.C.A.Ark., 135 F.2d 101— 
Mescall v. W. T. Grant Co,, C.C.A. 
Ind., 133 P.2d 209, certiorari denied 
62 S.Ct. 1176, 319 U.S. 759, 87 L.Ed. 
1711, rehearing denied 63 S.Ct. 
1445, 320 U.S. 214, 87 L.Ed. 1851— 
Kriesak v. Crowe, C.C.A.Pa., 131 
P.2d 1023—Oklahoma Natural Gas 
Co. V. McKee, C.C.A.Okl., 121 F.2d 
583—^Allen v. Pennsylvania R. Co., 
C-C.A-Ill., 120 F.2d 63—Euluth, W. 
& P. Ry. Co. V. Zuck, C.C.A.Minn., 
119 F.2d 74—Brinegar v. Green, C. 
C.A.Iowa, 117 F.2d 316—Champlin 
Refiining Co. v. Walker, C.C.A. 
Minn., 113 F.2d 844—Walkup v. 
Bardsley, C.C.A.Minn., Ill P.2d 789 
—Pickering v, Corson, C.C.A.Ill., 
108 P.2d 546—Southern Fruit Dis- 
! tributors v. Fulmer, C.C.A.Va., 107 
I F.2d 456—Futrell v. Arkansas- 
Missouri Power Corporation, C.C. 
A.Ark., 104 F.2d 752—Egan Chev¬ 
rolet Co. V. Brunner, C.C.A.Minn., 
102 P.2d 373, 122 A.L.R. 987—Bal¬ 
lard V. Atchison, T. & S. F. R. Co., 
C.C.A.Tex., 100 F.2d 162—^Phillips 
Petroleum Co. v. Miller, C.C.A. 
Minn., 84 F.2d 148—Henry W. 
Cross Co. V. Burns, C.C.A.Ark., 81 
F.2d 856—Cook Paint & Varnish 
Co. V. Hickling, C.C.A.Neb., 76 F. 
2d 718—Pryor v. Strawn, C.C.A. 
Neb., 73 F.2d 595—^Hampton v. Des 
Moines & C. I. R. Co., C.C.A.Iowa, 
65 F.2d 899—^IVinn v. Consolidated 
Coach Corporation, C.C.A.Tenn., 65 
F.2d 256, certiorari denied 54 S.Ct. 
453, 291 U.S. 668, 78 L.Ed. 1059, 
rehearing denied 54 S.Ct. 557, 291 
U.S, 651, 78 L.Ed. 1059—May De¬ 
partment Stores Co. v. Bell, C.C.A. 
Mo., 61 P.2d 830—^Heisson v. Dick¬ 
inson, C.C.A.Mass., 35 F.2d 270. 
Ala,—Garing v. Boynton, 138 So. 279, 
224 Ala. 22. 

Ark.—Powell Bros. Truck Lines v. 
Barnett, 121 S.W.2d 116, 196 Ark. 
1082—Missouri Pac. R. Co. v. 
Burks, 121 S.W.2d 65, 19-6 Ark. 

1104—McEachin v. Martin, 102 S. 
W.2d 864, 193 Ark. 787—Missouri 
Pac. R. Co. V. Edwards, 14 S.W.2d 
230, 178 Ark. 732, followed in Mis¬ 
souri Pac. R. Co. V. Murray, 14 S. 
W.2d 232, 178 Ark. 1199. 

Cal.—^Mosley v. Arden Farms Co., 157 
P.2d 372, 26 Cal.2d 213, 168 A.L.R. 

1130 


872—Arellano v. City of Burbank. 
89 P.2d 113, 13 CaL2d 248—Mas- 
trangelo v. West Side Union High 
School Dist. of Merced County, 42 
P. 2 d ’634, 2 Cal. 2 d 540—Marchetti 
V. Southern Pac. Co., 269 P. 629. 
204 Cal. 679—Borland v. Key Sy.'j- 
tem Transit Co., 270 P. 194 ^ 205 
Cal. 153—Yuichi Matsumoto v. 
Renner, App., 202 P.2d 1051—Old¬ 
ham V. Atchison, T. & S. F. Ry. Co 
192 P. 2 d 516, 85 Cal.App. 2 d 214 — 

[ Biondini v. Amship Corp., I 86 P.2d 
94, 81 Cal.App.2d 751—Wright v. 
Sniffin, 181 P.2d 675, 80 Cal.App.2d 
358—Green v. Pedigo, 170 P.2d 999 , 
75 Cal.App.2d 300—^Kerr v. Bul¬ 
lock's, Inc., 170 P.2d 966, 75 Cal. 
App.2d 277—Poster v- Einer, 158 
P.2d 978, 69 Cal.App.2d 341—Hinea 
V. Milosivich, 157 P.2d 45, 68 Cal. 
App.2d 520—McLaughlin v. City of 
Los Angeles, 140 P.2d 416, 60 Cal. 
App.2d 241—^Miles v. Van Hagen, 
128 P.2d 89, 53 Cal.App. 2 d 750— 
Davis V. Duncan, 112 P.2d 300, 44 
Cal.App.2d 280—^Winkie v. Turlock 
Irr. Dist., 74 P.2d 302, 24 Cal.App. 
2d 1—Ross V. Bay City Transit 
Co., 66 P.2d 247, 12 Cal.App.2d 639 
—Bates V. Escondido Union High 
School Dist. of San Diego County, 
48 P.2d 728, 9 Cal.App.2d 43— 

Berkowitz v. Wolf berg, 48 P.2d 723, 
8 Cal.App.2d 705—Hoffman v. Ma^ 
guire, 44 P.2d 444, 6 Cal.App.2d 
398—Brown v. Southern California 
Edison' Co., 7 P.2d 770, 120 Cal. 
App. 102—Gammon v. Wales, 300 
P. 988, 115 Cal.App. 133—Malone 
V. Clemow, 295 P. 70, 111 Cal.App. 
13—Giovannoni v. Union Ice Co., 
291 P. 461, 108 Cal.App. 190—Whit- 
meyer v. Southern Pac. Co., 282 P. 
1005, 102 Cal.App. 199. 

Colo.—Amos V. Remington Arms Co., 
188 P.2d 896, 117 Colo. 399—Hig¬ 
gins V. City of Boulder, 98 P.2d 
996, 105 Colo. 395. 

Conn.—Dreher v. Smith, 45 A.2d ►712, 
132 Conn. 472—Delrriore v. Polin- 
sky, 42 A.2d 349, 132 Conn. 28— 
Brock V. Waldron, 14 A.2d 713, 127 
Conn. 79—Skovronski v. Genovese, 
200 A. 575, 124 Conn. 482—^Kerr v. 
Connecticut Co., 140 A, 751, 107 
Conn. 304. 

D.C.—^Brown v. Clancy, Mun.App., 43 
A.2d 296. 

Fla,—Orr v. Avon Florida Citrus Cor¬ 
poration, 177 So. 612, 130 Fla. SC’S 
—^Weis-Patterson Lumber Co. v. 
King, 177 So. 313, 131 Fla. 342. 

Ga.—^Western & A. R. R. v. Gray, 157 
S.E. 482, 172 Ga. 286, appeal dis¬ 
missed 51 S.Ct. 654, 283 U.S. 811, 75 
L.Ed. 1428—Banks v. Housing Au- 

■ thority of City of Atlanta, 63 S.E. 
2d 595, 79 Ga.App. 313—Brown v. 
Atlantic Coast Line R. Co., 62 S.E. 
2d 660, 79 Ga.App. 66—^Evans v. 
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Ooor^ria Xorthern H. Co., 52 S.E.2d 
2H, 78 Ofi.App. 709—Carp^^nter v. 

Ga.App., 50 S.KA’d S50, 7S 
Ga.App. 214—Hannon v, Hardin, 50 
S.K.2d 226, 7S Ga.App. SI—Smith 
V. Amorican Oil Co., 49 S.E.2d iiO, 
77 Ga.App. 463—Atlanta Gas 
Co. V. John.son, 46 S.E.2d 191, 76 
Ga.App. 413—Barbre v. Scott, 43 S. 
E.2d 7C0, 75 Ga.App. 624—Davis v. 
Tanner, 43 S.E.2d 165, 75 Ga.App. 
296—Hodfff^s V. Atlanta Gas Dife^ht 
Co., 42 S.E.2d 244, 75 Ga.App. 105 
—Louisville & X. R. Co. v, Patter¬ 
son, 42 S.E.2d 163, 75 Ga.App. 1— 
Kuhr V. Frizzelle, 40 S.E.2<i 405, 
74 Ga.App. 524—Porter v. Southern 
Hy. Co., 37 S.E.2d 831, 73 Ga.App. 
718 —Smith v. Swann, 35 S.E.2d 
787, 73 Ga-App. 144—Sumner v. 

Thomas, 33 S.E.2d 825, 72 Ga.App. 
351—Doby v. \V. L. Florence Const. 
Co., 32 S.E.2d 527, 71 Ga.App. 888— 
Great Atlantic & Pacific Tea Co. v. 
DuPee, 30 S.E.2d 365, 71 Ga.App. 
148—Indian Springrs Swimming- 

Pool Corporation v. Maddox, 29 S. 
E.2d 724, 70 Ga.App. 842—Cox v. 
Xorris, 28 S.E.2d 888, 70 Ga.App. 
580—^Atlantic Coast Line R. Co. v. 
Dickson, 28 S.E.2d 879, 70 Ga.App. 
690, followed in 28 S.E.2d 883, 70 
Ga.App. 596—Parson v. Sears, Roe¬ 
buck & Co., 24 S.E.2d 717, 69 Ga. 
App. 11—Callaway v. Pickard, 23 
S,E.2d 664, 68 Ga.App. 637—Mor¬ 
row V. Southeastern Stages, 22 S.B. 
2d 336, 68 Ga.App. 142—Moore v. 
Shirley, 21 S.E.2d 925, 68 Ga.App. 
38—Sheppard v. ^ Georgia Pow'er 
Co., 18 S.E.2d 686, 66 Ga.App. 620 
—Alford V. Zeigler, 16 S-E.2d 69, 65 
Ga.App. 294—Wilson v. Ray, 13 S. 
E.2d 848, 64 Ga.App. 640—Carlyle 
V. Goettee, 13 S.E.2d 206, 64 Ga. 
App. 360—Wright v. Southern Ry. 
Co,, 7 S.E.2d 793, 62 Ga.App. 316— 
Grandall v. Sammons, 7 S-E.2d 575, 
62 Ga.App. 1—Southern R. Co. v. 
Parkman, 6 S.E.2d 686, 61 Ga.App. 
62—Pollard v. Hagan, 4 S.E-2d 477, 
60 Ga.App. 581—Collier v. Pollard, 

2 S.E.2d 821, 60 Ga.App. 105— 

Harris v. City of Rome, 200 S.E. 
337, 69 Ga,App. 279—Atlantic Ice & 
Coal Corporation v. Newlin, 192 S. 
E. 915, 56 Ga.App. 428—Southern 
Ry. Co. v. Blanton, 192 S.E. 437, 56 
Ga.App. 232 —Georgia Railroad & 
Banking Co. v. Galloway, 190 S.E. 
431, 55 Ga.App. 541—Dodson v. 
Southern Ry. Co., 190 S.E. 392, 55 
Ga.App. 413—Laseter v. Clark, 189 
S.E. 265, 54 Ga.App. 669—S. C. 
Jones Co. v. Yawn, 188 S.E. 603, 64 
Ga.App. 826—Capers v. Martin, 188 
S.E. 465, 54 Ga.App. 555—Pollard 
V. Heard, 186 S.E. 894, 53 Ga.App. 
623—Metts v. Louisville <& N. R. 
Co,, 182 S.E. 531, 52 Ga.App. 115— 
Corria v. Hollaran, 181 S.E. 709, 51 
Ga.App. 910—^Frye v. Pyron, 181 S. 
E. 142, 51 Ga.App. 613—Gay v. 

Smith, 181 S.E. 129, 51 Ga.App. 
616—Central of Georgia Ry. Co. v. 
Leonard, 176 S.E, 137, 49 Ga.App. 


689—Copeland v. McElroy, 176 S.. 
E. 67, 49 Ga.App. 49Cf—Smith v. 
Kleinberg, 17 J S K. 731, 49 Ga.Ar^P-1 
194—Mason v. Frankel, 174 S.E. ! 
546. 49 Ga.App. ] 15—Georgia 1‘ovv-j 
or Co. V. Braswell, 173 S.E. 763, 4S 
Ga.App. 654—Chandler v. Brittain, 
172 S.E. 745. 48 Ga.App. 361— 
Warren County v. Battle, 172 S.E. 
673, 48 Ga.App. 240—Fuller v. 

Louis Steyerman & Sons, 169 S.E. 
508, 46 Ga.App. 830—Brown v. Sa¬ 
vannah Electric & Power Co., 167 
S.E. 773, 46 Ga.App. 393—IMcGinnis 
V. Shaw, 167 S.E. 533, 46 Ga.App. 
218—Central of Georgia Ry. Co. v. 
Barnes. 167 S.E. 217, 46 Ga.App. 
158 — Rowe V. Camp, 165 S.E. 891, 
45 Ga.App. 794—Lee v. Georgia 
Power Co., 161 S.E. 851, 44 Ga-App. 
435 —West V. Rosenberg, 160 S.B. 
808, 44 Ga.App. 211—Seaboard Air 
Line Ry. Co, v. Benton, 159 S.E. 
717, 43 Ga.App. 495, reversed on 
other grounds 165 S.E. 593, 175 Ga. 
491, conformed to 166 S.B. 219, 4 5 
Ga.App. 832—Central of Georgia 
Ry. Co. V. Jones, 1.59 S.B. 613, 43 
Ga.App, 507—^Atlanta, B. & C. R. 
Co. V. Smith. 159 S.E. 298, 43 Ga. 
App. 457—Byrd v. Grace, 158 S.E. 
467, 43 Ga.App. 255—Johnson v. 
Wofford Oil Co„ 157 S.E. 349, 42 
Ga.App. 647—Southern Ry. Co. v. 
Slaton, 154 S.B. 718, 41 Ga.App. 
759—Farrar v. Farrar, 152 S.E. 278, 
41 Ga.App. 120—Ray v, Pan-Ameri¬ 
can Petroleum Corporation, 148 S. 
E. 669, 40 Ga.App. 50—Heath v. 
Louisville & X. R. Co.. 147 S.E. 
793, 39 Ga.App. 619—Reed v. South¬ 
ern Ry. Co., 140 S.E. 921, 37 Ga. 
App. 550—Hodges v. Murkison, 102 
S.B. 134, 24 Ga.App. 739. 

Idaho.—Dawson v. Salt Lake Hard¬ 
ware Go., 136 P.2d 733, 64 Idaho 
666—Byington v. Horton, 102 P.2d 
652, 61 Idaho 389—^Allan v. Oregon 
Short Line R. Co., 90 P.2d 707, 60 
Idaho 267—^Adkins v. Zalasky, Si 
P.2d 1090, 59 Idaho 292—Bennett v. 
Deaton, 68 P.2d 895, 57 Idaho 752. 

Ilk—Louisville X. A. & C. Ry. Co. v. 
Red, 39 N.E. 1086. 154 III. 95—Pe¬ 
terson V. Hendrickson, 81 N.E.2d 
266, 335 I11.APP. 223—Jung v. Dixie 
Greyhound Lines, 68 X.E.2d 627, 
329 HI.App. 361—^Bartels v. McGar- 
vey, 63 N.E.2d 617. 327 IIl.App. 
206—Paolinelli v. Dainty Foods 
Manufacturers, 54 X.E.2d 759, 322 
IIl.App. 586—^Hiil V, Alexander, 53 
X.E.2d 307, 321 IIl.App. 406—Risch 
V. Consumers Petroleum Co., 53 N. 
E.2d 286, 321 IIl.App. 438—Kelly 
V. Fox, 48 X.E.2d 592, 318 IIl.App. 
481—Gleason v. Cunningham, 44 X. 
E.2d 940, 316 IIl.App. 286—Philpott 
V. Parham, 44 X-E.2d 934, 316 Ill. 
App. 278—Kellenberger v. Mitch¬ 
ell, 44 N.E.2d 73, 316 IIl.App. 112 
—Edmiston v. Hampton, 42 X.E. 

2d 963, 315 IlLApp, 305—Zator v. 
Cummings, 42 N.E.2d 858, 315 Ill. 
App. 210—^Watkins v. Town of Cic¬ 
ero, 37 X.E.2d 785, 312 IlkApp. 380 
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—Fugett V- Murray. 35 X.E.2d 946, 
311 IIl.App. 323—Blachek v. City 
Ice & J&Mel Co., 35 X.EA’d 416, 311 
IlLApp. 1—Russell v. Richardson, 
24 X.E.2d 1K5, 302 IIl.App. 589— 
Painter v. Koeshin Motor Express 
Co., IS X.E.2d 65, 297 Hl.App. 557 
—Xordman v. Carlson, 10 X-B.2d 
53, 291 IIl.App. 43S—dander V. 

Johnson, 258 IIl.App. S9—Foreman 
Trust & Savings Bank v. Chicago 
Rapid Transit Co., 252 IIl.App. 151. 
Ind.—Rush v. Hunziker, 24 N.E.2d 
931, 216 Ind. 529—New York Cent. 
R. Co. V. Casey, 14 X.E.2d 714, 214 
Ind. 461, followed in Dyer v. New 
York Cent. R. Co., 14 X.E.2d 719^ 
214 Ind. 695, rehearing denied IT 
X.E.2d S39, 214 Ind. 695—Funk v. 
Bonham. 183 XLE. 312, 204 Ind. 170 
—Borinstein v. Hansbrough, App., 
82 X.E.2d 266—Tabor v. Continen¬ 
tal Baking Co., 38 X.B.2d 257, 110 
Ind.App. 633—Robertson v. Fergu¬ 
son, 22 X.E.2d 901, 107 Ind.App. 107 
—Art Mosaic & Tile Co. v. St. 
Clair, 13 X.E.2d 317, 105 Ind.App. 
423—Indian Refining Co. v. Sum- 
mcrland, 173 N.E. 269, 92 Ind.App. 
429. 

Iowa.—Beach v. City of Des Moines, 
26 X.W.2d SI, 238 Iowa 312— 
Whetstine v. Moravec, 291 N.W. 
425, 228 Iowa 352—McWilliams v. 
Beck, 262 N.W. 781, 220 Iowa 906— 
Siesseger v. Puth, 248 N.W. 352, 
216 Iowa 916. 

Kan.—Shirack v. Gage, 204 F.2d 587. 
166 Kan. 719—^Atherton v, Good¬ 
win, 180 P.2d 296, 163 Kan. 22— 
Drennan v. Pennsylvania Cas. Co., 
176 P.2d 522, 162 Kan. 286—Jones 

V. Kansas City Public Service Co., 
147 P.2d 723, 158 Kan. 367—John¬ 
son V. Union Pac. R, Co., 143 P.2d 
630, 157 Kan. 633—Greiving v. La 
Plante, 131 P.2d 898, 156 Kan. 196 
—Hickey v. Fox-Ozark Theatres 
Corporation, 131 P.2d 671, 166 Kan. 
137. 

Ky.—Jones v. Sharp's Adm'r, 139 S. 

W. 2d 731, 282 Ky. 638, followed in 
Jones V. Vance, 139 S.W.2d 735, 
282 Ky. 646—Merchants Ice & Cold 
Storage Co. v. United Produce Co., 
131 S.W.2d 469, 279 Ky. 519—Myers 
V. Salyer, 127 S.W.2d 158, 277 Ky. 
696—Hogge v. Anchor Motor 
Freight of Delaware, 126 S.W.2d 
877, 277 Ky. 460. 

Me.—Plante v. Canadian Nat. Rys., 
23 A,2d 814, 138 Me. 215—Bechard 
V. Lake, 11 A-2d 267, 136 Me. 385 
—^Trumpfeller v. Crandall, 155 A. 
646, 130 Me. 279. 

Md.—Pennsylvania R. Co. v. Cook, 
26 A.2d 384, 180 Md. 633, 140 A. 
L.R. 1188—Miles v. State for Use 
of Wistling, 198 A. 724, 174 Md. 
292. 

Mass.—^R. Dunkel, Inc., v. V. Barlet- 
ta Co., 18 N.E.2d 377, 302 Mass. 7 
—^Ashapa v. Reed, 182 X.E. 859, 280 
Mass. 514. 

Minn-—^Delyea v. Goossen, 32 N.W.2d 
179, 226 Minn. 91—^Leitner v. Pa- 
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ciflc Gamble Robinson Co., 25 N'.W. 
2d 228, 223 Minn. 260. 

Miss.—Davidson v. McIntyre, 32 So. 
2d 150, 202 Miss. 325—Supreme In¬ 
struments Corporation v. Lehr, 1 
So.2d 242, 190 Miss. $00—Sunflower 
Compress Co. v. Clark, 145 So. 617, 
165 Miss. 219. 

Mo.—Swain v. Anders, 163 S.W.2d 
1045, 349 Mo. 963—Lloyd v. Alton 

R. Co., 159 S.W.2d 267, 348 Mo, 
1222—Thompson v. St. Joseph Ry., 
Light, Heat & Power Co., 131 S.W. 
2d 574, 345 Mo. 31—Beahan v. St. 
Louis Public Service Co., App., 213 

S. W.2d 253—Brooks v. City of Ste. 
Genevieve, App., 1$4 S.W.2d 164— 
Trott V. Ganahl Dairies Co., App., 
158 S.W.2d 247—Lithegner v. City 
of St. Louis, App., 125 S.W-2d 925— 
Olds V. St. Louis Nat. Baseball 
Club, 104 S.W.2d 746, 232 Mo.App. 
897—Gregory v. Jenkins, App,, 43 
S.W.2d 877—Cushulas v. Shroeder 
& Tremayne, 22 S.W.2d 872, 225 Mo. 
App. 567, certiorari quashed State 
ex rel. Schroeder & Treymayne v. 
Hoid, 41 S.W.2d 789, 328 Mo. 807. 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont, 79—Pierce v. Safe¬ 
way Stores, 20 P.2d 253, 93 Mont. 
560—Autio V. Miller, 11 P.2d 1039, 
92 Mont. 150. 

Keb.—Pulcher v. Ike, 6 N.W.2d 610, ! 

142 Neb. 418—Corkle v. Fenton, 288 I 
N.W. 55, 137 Neb. 54—Pinches vJ 
Village of Dickens, 254 N.W. 877,1 
127 Neb. 239. 

N.H.—Johnson v. Boston & M. R. R., 

143 A. 516, 83 N.H. 350, 61 A.L.R. 
1178. 

N.J.—Card v. Carrigan, 61 A-2d 263, 
137 N.J.Law 722—Beck v. Mon¬ 
mouth Lumber Co., 59 A.2d 400, 137 
N.J.Lraw 268—Shappell v. Apex Ex¬ 
press, 37 A.2d 849, 131 N.J.Law 
583—^Hyman v. Bierman, 31 A.2d 
762, 130 N.J.Law 170—Burciar v. 
Public Service Coordinated Trans¬ 
port, 23 A.2d 171, 127 N.J.Law 424 
—^Horowitz V. Schanerman, 187 A. 
546, 117 N.J.Law 314—Branigan v. 
Demarest, 160 A. 319, 109 N.J.Law 
123—Steinberg v. Bogatin Dyers & 
Cleaners, 144 A. 448, 105 N.J.Law 
294—Myles v. Sussman, 171 A. 547, 
12 N.J.Misc. 341. 

N,Y.—Sadowski v. Long Island R. 
Co., 55 N.E.2d 497, 292 N.T. 448— 
Payne v. City of New York, 14 N. 
E.2d 449, 277 N.Y. 393, 115 A.L.R. 
1495—Moore v. Hudson & M. R. 
Co., 63 N.Y.S.2d 893, 269 App.Div. 
686—Rice v. Isbell, 67 N.Y.S.2d 
860, 188 Misc. 758, affirmed 71 N.Y. 
S.2d 791, 272 App.Div. 405, reargu- 
ment and appeal denied 73 N.Y.S. 
2d 484, 272 App.Div. 979—^Kemer v- 
State, 45 N.Y.S.2d 648. 

N.C.—^Baird v. Baird, 28 S.E.2d 225, 
223 N.C. 729, stating New York 
law. 

N.D.—Smith v. Knutson, 36 N.W.2d 
323—^Pagerlund v. Jensen, 24 N.W 
2d 816, 74 N.D. 766—Wilson v 
Ospar H. Kjorlie Co., 12 NW.2d 


526, 73 N.D. 134—State v. Yellow 
Cab Co., 245 N.W. 382, 62 N.D. 733 
—^Williams v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 221 N.W. 42, 57 
N.D. 279. 

Ohio.—Giovinale v. Republic Steel 
Corp., App., 81 N.E.2d 242, reversed 
on other grounds 84 N.E.2d 904, 151 
Ohio St. 161—Wills v. Anchor 
Cartage & Storage Co., 176 N.E. 
680, 38 Ohio App. 358—Motz v. City 
of Akron, 153 N.E. 868, 22 Ohio 
App. 98. 

OkL—Elam v. Loyd. 204 P.2d 280— 
A & A Cab Operating Co. v. Drake, 
192 P.2d 1004, 200 Okl. 229—Bunch 
V. Perkins, ISO P.2d 664, 198 Okl. 
517—City of Muskogee v. Roberts, 
141 P.2d 100, 193 Okl. 61—Standard 
Theaters Corporation v. Hughes, 91 
P.2d 1058, 185 Okl. 377—Southern 
Kansas Greyhound Lines v. Hicks, 
89 P.2d 278, 184 Okl. 581—Martin 
V. McLain, 87 P.2d 1075, 184 Okl. 
418—S. H. Kress & Co. v. Nash, 83 
P.2d 536, 183 Okl. 544—Tulsa Yel¬ 
low Cab, Taxi Baggage Co. v. 
Salomon, 75 P.2d 197, 181 Okl. 519 
—Coker v. Moose, 68 P.2d 504, ISO 
Okl. 234—Shefts Supply Co, v. 
Purkapile, 36 P.2d 275, 169 Okl. 
157. 

Pa,—^Poster v. Sol Greisler & Sons, 
29 A.2d 103, 150 Pa.Super. 509— 
Pettier v. Sordelis, Com.PL, 44 
Dauph.Co. 275—Stankevich v. City 
of Scranton, 38 Lack.Jur. 161— 
Todd v. Pickel, Com.PL, 49 Lanc.L. 
Rev. 139—^Pahringer v. Trembath, 
Com.PL, 38 Luz.Leg.Reg. 226— 
Sterling v. Grand Union Stores, 
Com.PL, 31 Luz.Leg.Reg. 221. 

R. I.—Seamans v. Fitzpatrick, 6 A.2d 
742, 63 R.I. 37. 

S. C.—Uammer v. Atlantic Coast Line 
R. Co., 51 S.B.2d 174, 214 S.C. 71— 
Bober v. Southern Ry. Co., 149 S.E. 
257, 151 S.C. 459. 

S.D.—Ulrikson v. Chicago, M., St. P. 
& P. R. Co., 268 N.W. 369, 64 S.D. 
476. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775—Osborn v. 
City of Nashville, 185 S.W,2d 510, 
182 Tenn. 197—Olins v. Schocket, 
App., 215 S.W.2d 18—Bailey v. Al- 
loway Bros. Co., 192 S.W.2d 849, 29 
Tenn.App. 1—^Louisville & N. R. Co. 
V. Cantrell, 160 S.W.2d 444, 25 

Tenn.App, 529—Lincoln Amuse¬ 
ment Co. V. Williams, 149 S.W.2d 
86 , 24 Tenn.App. 692—Patillo v. 
Gambill, 124 S-W.2d 272, 22 Tenn. 
App. 485—^Batts v. City of Nash¬ 
ville, 123 S.W.2d 1099, 22 Tenn.App. 
418—Anderson v. Carter, 118 S.W. 
2d 891, 22 Tenn.App. 118—City of 
Knoxville v. Camper, 108 S.W.2d 
787, 21 Tenn.App. 210—Hall Gro¬ 
cery Co. V. Wall, 13 Tenn.App. 203 
—Little River Ry. Co. v. Dotson, 11 
Tenn.App. 538. 

Tex.—J. Weingarten, Inc., y. Brock¬ 
man, 135 S.W.2d 698, 134 Tex. 451 
—Cannady v. Dallas- Ry. & Termin¬ 
al Co., Civ.App., 219 S.W. 2d 816— 
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El Paso City Lines v. Stanley, civ. 
App., 209 S.W.2d 810, error refused 
—Dedear v. James, Civ.App., 134 
S.W. 2 d 319, error refused—Lackey 

V. Moffett, Civ.App., 172 S.W.2(1 7U 
—Employers Casualty Co, v. Hicks 
Rubber Co., Civ.App., 160 S.W.2d 
96, error granted—Burlington-Rock 
Island R. Co. v. Ellison, Civ.App., 
159 S.W.2d 569, affirmed 167 S.w! 
2d 723, 140 Tex. 353—Greenville 
Nat. Exchange Bank v. Nussbaum, 
Civ.App., 154 S.W.2d 672, error re¬ 
fused—Le Master v. Fort Worth 
Transit Co., Civ.App., 142 S.W.2<i 
‘908, reversed on other grounds, 
Sup., 160 S.W.2d 224, 138 Tex, 612 
—Texas Steel Co. v. Rockholt, Civ. 
App., 142 S.W.2d 842, error refused 
—Cross V. Wichita Falls & S. R. 
Co., Civ.App., 140 S.W.2d 667— 
Ronsley v. City of Forth Worth, 
Civ.App., 140 S.W.2d 257, error dis¬ 
missed, judgment correct—^Wo- 

I mack V. Tripp, Civ.App., 137 S.W. 

2d 180—Montgomery Ward & Co. v. 
Levy, Civ.App., 136 SW.2d 663, er¬ 
ror dismissed, judgment correct— 
Alagood V. Coca Cola Bottling Co., 

, Civ.App., 135 S.W.2d 1056, error 

dismissed, judgment correct—Sul¬ 
livan V. Trammell, Civ.App., 130 
S.W.2d S«10, error dismissed, judg¬ 
ment correct—Tunnell v. Van 
School Dist. No. 53, Civ.App., 129 
S.W.2d 825, error dismissed, judg¬ 
ment correct—Michels v. Boruta, 
Civ.App., 122 S.W.2d 216—Lewis v. 
Martin, Civ.App., 120 S.W.2d 910, 
error refused-j-Magnolia Petroleum 
Co. V. Owen, Civ.App., 101 S.W.2d 
354, error dismissed—Gulf, C. & S. 
F. Ry. Co. V. Hitt, Civ.App., 60 S. 

W. 2d 864—Paris & G. N. R. Co. v. 
Staiford, Civ.App., 36 S.W.2d 331, 
reversed on other grounds. Com. 
App., 53 S.W.2d 1019—Dallas Ry. 
& Terminal Co. v. Travis, Civ.App., 
46 S.W.2d 743, affirmed 78 S.W.2d 
941, 125 Tex, 11—^Hooks v. Orton, 
Civ.App., 30 S.W.2d 681—^Darden v. 
Denison, Civ.App., 3 S.W.2d 137, 
error refused—Trail v. Blackmon, 
Civ.App., 1 S.W.2d 937, reversed on 
other grounds Blackmon v. Trail, 
Com.App., 12 S.W.2d 967—Chicago, 

R. I. & G. Ry. Co. V. Abdou, Civ. 
App., 1 S.W.2d 493, error dis¬ 
missed. 

Utah.—^Allison v. McCarthy, 147 P.2d 
870, 106 Utah 278—Ward v. Denver 
& R, G. W. R. Co., 85 P.2d 837, 96 
Utah 564. 

Vau—Gray v. Yan Zaig, 37 S.E.2d 
761, 185 Va. 7—Bly v. Southern Ry. 
Co., 31 S.E.2d 564, 183 Va. 162, 172 
A.L.R. 684, opinion adhered to 32 

S. E.2d 659, 183 Va. 406, 172 A.L.R. 
584—Virginia Electric & Power Co. 
V. Courtney, 27 S.El2d 917, 182 Va. 
176—^American Tobacco Co. v. Har¬ 
rison, 27 S.E.2d 181, 181 Va. 800— 
Virginia Electric db Power Co. v. 
Steinman, 14 S.E.2d 313, 177 Va. 
468—Penoso v. D. Pender Grocery 
Co., 13 S.E.2d 310, 177 Va, 245— 
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nance declaring the particular acts to be negligent.^2 
More specifically, where the standard or degree of 
care or duty is not fixed, but variable, shifting wdth 
the circumstances, as is generally the case, it is I 


ordinarily for the jury to determine the question of 
negligence, that is, whether there has been a com¬ 
pliance with the requirements of the applicable 
standard of care.^3 On the other hand, where the 


Minor V. Jones, 6 S.E.2d 6f»7, 174 
Va. 32—Spence v. American Oil 
Co., 137 S.E. 468, 171 Va. 62, 11s 
A.Li.R. 1120—Virginia Electric fc 
Power Co. V. Wri^rht, 196 S.E. 5S0, 
170 Va. 442—Ray lass Chain Stores 
V. De Jarnette, ITS S.E. 31, 163 Va. 
938—Virg'inia Electric & Power Co. 
V. Morgan's Adm’r, 173 S.E. 373, 
162 Va. 123—Glass v. Huddleson, 
151 S.E. 506, 155 Va. 143. 

Wash.—Xeel v. Henne, 190 P.2d 775, 
30 Wash.2d 24—Ruff v. Fruit De¬ 
livery Co., 157 P.2d 730, 22 Wash.2d 
70S—Brucker v. Matsen, 139 P.2d 
276, 18 Wash.2d 375—Emanuel v. 
Wise, 118 P.2d 960, 11 Wash.2d 
198—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 3S6—Thornton 
V. Eneroth, 39 P.2d 379, 180 Wash. 
250. 

W.Va.—Damron v. Ohio Valley Elec¬ 
tric Ry. Co., 188 S.E. 126, 117 W.Va. 
725. 

Wis.—Jones v. Pittsburgh Plate 
Glass Co., 17 N‘.W.2d 562, 246 Wis. 
462. 

45 G.J. p 1279 note 32. 

Eeliance on acts of others 
The reasonableness of conduct of 
a person relying on the assumption 
that another will obey the law is 
ordinarily a question for determina¬ 
tion by the trier of facts.—Poe v. 
Lawrence, 140 P.2d 136, 60 Cal.App. 
2d 125. 

Consideration of surrounding circum¬ 
stances 

Where nature and attributes of an 
act relied on to show negligence con¬ 
tributing to an injury can only be 
determined correctly by considering 
all attending circumstances of the 
transaction, it falls within province 
of jury to pass on it. 

Md.—State, to Use of State Accident 
Fund, V. Carroll-Howard Supply 
Co., 37 A.2d 330, 183 Md. 293. 
Wash.—Discargar v. City of Seattle, 
171 P.2d 205, 25 Wash.2d 306. 

Negligence held for jury 

(1) Breaking of ropes.—^Anderson 
Mfg. Co. V. Iring Transfer Co., 58 
S.W.2d 254, 248 Ky. 91. 

(2) Burns in beauty parlor. 

Ala.—Blankenship v. Van Hooser, 
130 So. 63, 221 Ala. 542. 

Wash.—La Foe v. Kolmitz, 18 P.2d 
38, 171 Wash. 466. 

(3) Failure to obtain prompt medi¬ 
cal aid.—Yazoo & M. V. R. Co. v. 
Leflar, 150 So. 220, 168 Miss. 255. 

(4) Pall or breaking of pottles. 
Miss.—Hoxie v. Hadad, 11 So. 2d 693, 

193 Miss. 896. 

N.J. — Mack V. Mackiewicz, 157 A. 
117, 8 N.J.Misc, 1218. 


(5) Fall of, or from, ladder. 

Conn.—Papa v. S. Landow Sc Co., 171 
A. 670, IIS Conn. 263. 

Minn,—Johnson Whitney. 14 X.W, 
2d 765, 217 Minn. 468. 
f6) Frightening of animals.—Lu¬ 
ther V. Fanr.ers’ Union Co-op. Ass’n, 
230 X.W. 662. 119 Xeb. 676. 

(7) Golf Inll striking person.— 
Page V. Unterreiner, Mo.App., 106 
S.W.2d 528. 

(8) Leaving switch open.—South¬ 
ern Ry, Co. V. Black Diamond Col¬ 
lieries, Inc., 9 Tenn.App. 225. 

(9) Loading or unloading. 

Ala.—American Ry. Express Co. v. 

Reid. 113 So. 507, 216 Ala. 479. 
Mass.—Levesque v. American Ry. 
Express Cu., 155 X'.E. 25, 25S Mass. 
315, 

ifinn,—Johnson v. Johnston. 33 N-W. 

2d 53, 226 Minn. 388. 

X.J.—Connors v. Tanners' Products 
Co., 166 A. 154. 110 X.J.Law 479. 

(10) Sinking of boat.—Wojenski v. 
Prankard, 164 X.R 581, 249 X.Y. 555. 

<11) Other particular situations. 
Ala.—Bradford v. Harris, 37 So.2d 
675, affirmed 37 So.2d 677, 251 Ala. 
286. 

Iowa.—Shat to v. Grabin, 6 X.W.2d 
149, 233 Iowa 46. 

Me.—Collins v. Bugbee & Brown Co., 
1 A,2d 178. 136 Me. 12. 

Mass.—Dennehy v. Jordan Marsh Co., 
71 X.E.2d 758, 321 Mass. 78. 

Minn.—Logan v, Hennepin Avenue 
M.-E. Church, 297 X.W. 333, 210 
Minn. 96. 

X.J.—Yocus V. Lehigh Valley R. Co., 
176 A. 561, 13 N.J.Mlsc. 85. 

X.Y.—Mocarski v. Transit-Mix Con¬ 
crete Co., 45 N.Y.S.2d 815, 267 App. 
Biv. 832, appeal denied 47 X.Y.S.2d 
315, 267 App.Div. 879—Williams v. 
Board of Trustees, Dist. No. 1, 
Town of Eaton, 206 N.Y.S. 742. 210 
App.Div. 161—Moore v. Otto Gas 
Engine Works, 121 X.Y.S. 631, 136 
App.Div. 713, affirmed 97 N.E. 1109, 
204 X.Y. 646—Mossien v. Carol Cab 
Corp., 54 X".Y.S.2d 179. 

X'-C.—Sitton V. Twiggs, 185 S.E. 801, 
213 N.C. 261. 

Ohio.—Gedeon v. East Ohio Gas Co., 
190 N.E. 924, 128 Ohio St. 335. 

Or.—^Nickson v. Oregon-American 

Lumber Co.. 266 P. 254, 127 Or. 326, 
affirmed 271 P. 986, 127 Or, 326. 

Pa.—Creighton v. Bloom, 165 A. 51, 
108 Pa.Super. 84. 

Wis.—Greunke v. North American 
Airways Co., 230 N.W. 618, 201 
Wis. 565, 69 A,L.R. 295. 

12. Ga.—^Lubeck v. Dotson, 15 S.E. 
2d 206. 192 Ga, 258—^Jordan v. Lee, 
179 S.E. 102, 180 Ga, 424, answers 
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conferm'^d to 179 S.E. 739. 51 Ga. 
Apr. 99—Lewis v. Williams, 51 S. 
E.2d 632, 7S Ga.App. 494—Alabama 
Gnat S«mthern R. Co. v. McIIryar, 
21 S.E.2d 173. 67 Ga.App. 5f'9— 
Southern Ry. Co. v. Slatnn, 154 S.E. 
718, Ji Ga.App. 759—Farrar v. Far¬ 
rar. l.’;2 S.E. 278. 41 Ga.App. 120. 
Tvx.—Galvcston Electric Co. v. Han¬ 
sen, Com.App., 15 S.W.2d 1022— 
Erwin v. Dunn, Civ\App., 201 S.W. 
2d 24 n^ refused no reversiirle error 
—Womack v. Tripp, Civ.App.. 137 
S.W.2d 18(»—Montgomery Ward & 
Co. V. Levy, Civ.App., 136 S.W.2d 
663, error dismissed, judgment cor¬ 
rect. 

Violation of statute or ordinance as: 
Negligence see supra § 19. 
Requiring submission of case to 
jury see Infra subdivision d of 
this section. 

Presumptioa 

Negligence Is a question of fact 
unless by statutory provision it may 
be presumed.—Westwater v. South¬ 
ern Pac. Co., 101 P.2d 154, 38 Cal. 
App.2d 369. 

NegUgenc© per se 

It is improper to instruct the jury 
that a certain fact or group of facts 
is negligence per se, unless the acts 
are declared by law to be negligence 
per se, or are such as to induce an 
inference of negligence in all reason¬ 
able minds.—Federal Compress & 
Warehouse Co. v. Harmon, 118 S.W. 
2d 239, 196 Ark. 417. 

13. Cal.^—Corpus Juris cited in Lacy 
v. Pacific Gas & Electric Co., 29 
P.2d 781, 783, 220 Cal. 97—Lotta 
V. City of Oakland, 154 P.2d 25, 67 
Cal.App.2d 411. 

Fla.—^Weis-Patterson Lumber Co. v. 

King, 177 So. 313, 131 Fla. 342. 
Okl.—A & A Cab Operating Co. v. 
Drake, 192 P.2d 1004, 200 Okl. 229 
—Tulsa Yellow Cab, Taxi & Bag¬ 
gage Co. V. Salomon, 75 P.2d 197, 
181 Okl. 519. 

Pa.—Kazan v. Wilkes-Barre Ry. Cor¬ 
poration. 32 A.2d 32, 347 Pa. 232— 
Rhinehart v. Jordan, 169 A. 151, 
313 Pa, 197—Sinn v. Farmers’ De¬ 
posit Sav. Bank, 150 A. 163, 300 Pa. 
85—Russo V. Pittsburgh Rys. Co., 
84 A.2d 666, 164 Pa.Super. 396— 
Marron v. Elmquist, 200 A. 207. 132 
Pa.Super. 12—Jackson v. Curry, 
177 A, 346, 117 Pa.Super. 63— 

Harper v. Trainer Borough, Com. 
PI., 33 Del.Co. 229—Logan v. 

Hughes, Com.Pl., 45 Lack.Jur, 94— 
Hoy V. Wolfgang, Com.Pl., 7 Sch. 
Reg. 77. 

Va,—Brann v. F. W. Woolworth Co., 
24 S.E.2d 424, 181 Va. 213. 

4‘5 C.J. p 1280 note 38. 
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standard of care is fixed and the measure of duty 
is defined by the law and is the same under all cir¬ 
cumstances, and where compliance therewith is 
proved or disproved by sufficient evidence, the 
court may declare defendant to be guilty or not 
guilty of negligence as matter of law.^^ Cases 
where the standard of care is fixed go to the jury 
only where the evidence of compliance rests on con¬ 
tradictory evidence or on disputed facts.^^ 

RelationsMp of parties and duty of care. The 
preliminary question whether defendant owed and 
properly performed a duty of care to plaintiff is a 
mixed question of law and fact.^S Xhe existence of 
a particular legal relationship between plaintiff and 
defendant ordinarily is a question of fact for the 
jury,^'^ except where established clearly by uncon¬ 
tradicted evidence.^^ Whether a duty of care re¬ 
sults from the established relationship, and the na¬ 
ture and extent of that duty, are questions of law 
for the court.1® 

Custom or conduct of others. Conformity to, or 
departure from, custom or usage may be submitted 
to, and considered by, the jury in determining the 
existence of negligence or ordinary care and it 
is for the jury to accept or reject the conduct, plan, 
or system of others in its discretion, in the applica¬ 
tion of the facts to the standard of care enunciated 
by the court.2i The question of substantially iden¬ 
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tical conditions, as affecting the value of testimony 
as to custom, is for the jury, unless the testimony 
is such that only one conclusion may be reasonably 
deduced from the circumstances of the particular 
case.22 

Emergency. The questions whether an emergen¬ 
cy existed,23 and whether a person who was con¬ 
fronted with a sudden emergency exercised such 
care as an ordinarily prudent man would have ex¬ 
ercised, when confronted with a like emergency, 
ordinarily are questions of fact for the jury. The 
question whether one was without fault in bringing 
about an emergency generally is for the jury.25 

Intoxication is not negligence as a matter of 
law;26 and the failure of one in control of a drunk¬ 
en person so to restrain him that he cannot pos¬ 
sibly harm another does not make the one in charge 
liable as a matter of law if such harm results.^^ 

b. Degree of Negligence 

The degree of negligence, whether slight, ordinary, 
or gross, is a question of fact for the jury where the 
evidence is confJicting or is such as to permit different 
conclusions. 

If negligence has been established, its degree, 
when material to the right of recovery, ordinarily 
depends on the evidence and is a question for the 
jury.28 Thus, where the evidence is conflicting, oi 


14. Fla,—^Weis-Patterson Lumber 
Co. V. King, 177 So. 313, 131 Fla. 
342. 

Pa,—Jackson v. Curry, 177 A. 346, 
117 Pa. Super. 63. 

Wash.—Carroll v. Union Pac. R. Co., 
146 P.2d 813. 20 Wash.2d 191— 
Scott V. Pacific Power & Lig’ht Co., 
35 P.2d 749, 178 Wash. 647—Bell 
V. Northwest Cities Gas Co,, 2 P. 
2d 644, 164 Wash. 450. 

45 C.J. p 1280 note 35. 

15. U.S.—Fuller v. Citizens Nat. 
Bank, C.C.Ohio, 15 JF*. 875. 

45 C.J. p 1280 note 36.'^ 

,16. U.S.—McClelland v. Baltimore & 
O. C. T. R. Co.. C.aA.Ind., 123 F. 
2d 734. 

45 C.J. p 1285 notes 48-51. 

17. Mich,—Perl v, Cohodas, Peter¬ 
son. Paoli, Nast Co.. 294 N.W. 697, 
295 Mich. 325. 

R.I.—Schiano v. McCarthy Freight 
System, 62 A.2d 527, 72 R.I. 455. 

Ya.—^Acme Markets v. Remschel^ 24 
S.E.2d 430/181 Va. 171. 

45 C.J. p 1285 note 48. 

Invitees, licensees, and trespassers 
see infra § 272. 

18. Ga.—Georgrisi, etc., Co. v. Cole, 
57 S.E. 1026. 1 Ga.App. 33. 

19. U.S.—McClelland v. Baltimore & 
O. C. T. R. Co., C.C«A..Ind., 123 P.2d 
734. 


Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 694. 

45 C.J, p 1285 note 50. 

20. Cal.—^Polk V. City of Los Ange¬ 
les, 159 P.2d 931, 26 Cal.2d 519. 

Ohio.—Ault v. Hall, 164 N.E. 518, 119 
Ohio St. 422, 60 A.L.R. 128—Ri- 
barin v. Kessler, 70 N.E.2d 107, 
78 Ohio App. 289—Wiley v. Whar¬ 
ton, 41 N.B.2d 255, 68 Ohio App. 
345. 

Va.—^Virginia Stage Lines v. New¬ 
comb, 47 S.B.2d 446, 187 Va. 677. 

21. U.S.—Brigham Toung University 
V. Lillywhite, C.C.A-Utah, 118 F.2d 
836, 137 A.L.R. 598, certiorari de¬ 
nied 62 S.Ct. 73, 314 U.S. 638, 86 
L.E<1 512. 

22. Ark.—Jonesboro Compress Co. v. 
Hall, 13 S.W-2d 298, 178 Ark. 753. 

23. Cal.—^De Ponce v. System 

Freight Service, 152 P.2d 234, 66 
CalA.pp.2d 295. 

Ga.—Riggs V. Watson, 47 S.E.2d 900, 
77 Ga.App. 62—Morrow v. South¬ 
eastern Stages, 22 S.E.2d 336, 68 
Ga.App. 142. 

Minn.:—^Nees v. Minneapolis St. Ry. 
Co.. 16 N.W.2d 758, 218 Minn. 532. 

S.C.—Porter v. Cook, 13 S.E.2d 486. 
196 S.C. 433. 

24. Ala.—dlark v. Farmer, 169 So. 
47.-229 Ala. 596. 


Cal.—Gamalia v. Badillo, 128 P.2d 
184, 53 Cal.App.2d 375. 

Ind.—Gamble v. Lewis, 85 N.E.2d 
629. 

Me.—Coombs v. Markley, 143 A. 261, 
127 Me. 335. 

Md.—Fogle V. Phillips, 60 A.2d 198. 
Pa.—McElfresh v. O’Brien, Com.Pl., 
18 Wash.Co. 114. 

Tenn.— Smith v. Fisher, 11 Tenn.App. 
273. 

Va.—Otey v. Blessing, 197 S.E. 409, 
170 Va. 542. 

W.Va.—Isabella v. West Virginia 
Transp. Co., 51 S.E.2d 318. 

25. Fa."Cotterman v. Hughes, Com. 

PL, 23 Erie Co. 341. 

Va.—Saunders v. Hall, 11 S.E.2d 692, 
176 Va. 626. 

2©. Mich.—Findlay v. Davis, 248 N. 
W. 588, 263 Mich. 179. 

27. Mass.—Holton v. Boston Elevat¬ 
ed Ry. Co., 21 N.E.2d 251, 308 Mass. 
242. 

28. U.S.—Conway v. O'Brien, C.C.A. 
Vt., Ill F.2d 611, motion denied 
61 S.Ct. 610, reversed on other 
grounds 61 S.Ct. 634, 312 U.S. 492, 
85 L.Ed. 969. 

Ga.—Macon Tel. Pub. Co. v. Graden, 
53 S.E.2d 371, 79 Ga.App. 230. 

Ill.—Freeman v. Leader Mercantile 
Co., 40 N.E.2d 548, 313 Ill.App. 652. 
Neb.—^Pierson v. Jensen, 33 N.W.2d 
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\vh(*rc* reasonable minds might draw different con- 
cltisions, it is for the jury to determine whether de¬ 
fendant was guilty of slight,-^ ordinary,30 or gross^^ | 
negligence. Ilow’ever, the question of gross negli¬ 
gence should not be submitted to the jury if, on the 
evidence, reasonable men can come to only one con- 
clusion.32 The question whether there is sufficient 
evidence to justify submission to the jury of an is¬ 
sue as to the degree of negligence is one for the 
court to decide,33 and the mere difficulty of the 
problem of determining the dividing line between 
want of ordinary care and gross negligence does not 
excuse the court from performing its duty in this 
respect.3^ 


c. Willfol or Wanton Conduct 

The question of willful or wanton conduct ordinarily 
Is for the Jury where there is sufficient evidence thereof; 
but such question is one of law for the court If the evi¬ 
dence Is uncontradicted and permits of only one reason¬ 
able inference. 

The question of wdllful or wanton conduct ordi¬ 
narily is a question of fact for the jury where there 
is sufficient evidence on the subject,36 such as evi¬ 
dence fairly tending to show such a gross w*ant of 
care as indicates a willful disregard of consequenc¬ 
es or willingness to inflict injury.36 Where there 
is no evidence tending to support an allegation of 
willful and wanton conduct, there is no question of 


462, 150 Neb. 86—Roby v. Auker, 
32 N.W.2d 491, 149 Neb. 731— 

Thomison v. Buehler, 25 N.\V.2d 
391, 147 Neb. 811. 

Or.—Herzog v. Mittleman, 65 P.2d 
384, 155 Or. 624, 109 A.L.R. 662. 

Va.—Tonker v. Williams, 192 S.E. 

753, 169 Va. 294. 

46 C.J. p 1285 note 44. 

29. Ga.—Frye v. Pyron, 181 S.E. 142, 
51 Ga.App. 613. 

45 C.J. p 1285 note 44. 

30. U.S.—Copp V. Van Hise, C.C.A. 
Mont, 119 F.2d 691. 

D.G.—Maxfield v. Barclay, Inc., Mun. 
App., 63 A-2d 276. 

Neb.—Corkle v. Fenton, 288 N.W. 

55, 137 Neb. 54. 

45 C.J. p 1285 note 44. 

31. U.S.—Copp V. Van Hise, C.C.A. 
Mont, 119 F.2d 691. 

Cal.—Krause v. Rarity, 293 P. 62, 
210 Cal. 644, 77 A.L.R. 1327—Hall 
V. Berliner, 66 P.2d 721, 20 Cal. 
App.2d 193—Stoneburner v- Theo- 
doratos, App., 30 P.2d 1001, reheard 
31 P.2d 1042—Gardiner v. Hogue, 

20 P,2d 957, 131 Cal.App. 254— 
Taylor v. Cockrell. 3 P.2d 16. 116 
Cal.App. 596. 

D.C.—Maxfield v. Barclay, Inc., Mun. 
App., 63 A. 2d 276—Barclay, Inc„ 
V. Maxfield, Mun.App., 48 A.2d 768. 
Ga.—Carpenter v. Lyons, 50 S.E.2d 
8543, 78 Ga.App. 214—Hennon v. 

Hardin, 50 S.E.2d 236, 78 Ga.App. 
81—Barb re v. Scott, 43 S.E.2d 760. 
75 Ga.App. 524—Moore v. Shirley, 

21 S.E.2d 925, 68 Ga.App. 38—At¬ 
lantic Ice & Coal Corporation v. 
Newlin, 192 S.E. 915, 66 Ga.App. 
428—Frank v. Horovitz, 183 S.E. 
835, 52 Ga.App. 651—Frye v. Py¬ 
ron, 181 S.E. 142, 51 Ga»App. 613— 
Rowe V. Camp, 165 S.E. 894, 45 Ga. 
App. 794—^West v. Rosenberg, 160 
S.E. 808, 44 Ga.App. 211. 

Idaho.—O'Connor v. Meyer, 154 P.2d 
174, 66 Idaho 15—Carson v. Talbot, 
129 P.2d 901, 64 Idaho 198. 

Neb.—Fairman v. Cook, 8 N.W.2d 
315, 142 Neb. 893—^Morris v. Er- 
skine, 248 N.W. 96, 124 Neb. 754—j 


Swengll V. Martin, 252 N.W. 207, 
125 Neb. 7-15. 

Tenn.—dins v. S^-hocket, App., 215 
S.W.2d 18, applying Georgia stat¬ 
ute—Richards v. Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 

Tex.—Morton Sait Co. v. Wells, Civ. 
App., 35 S.W.2d 45 i, affirmed 70 
S.W.2d 409, 123 Tex. 151. 

Va.—Town of Big Stone Gap v. 
Johnson, 35 S.E.2d 71, 184 Va. 
375—Dawson v. Fusco’s Auto Serv¬ 
ice, 17 S.E.2d 364, 178 Va. 350. 

45 C.J. p 12S5 note 44. 

32. N.H.—Lee v. Chamberlain, 148 
A. 466. 84 N.H, 182. 

45 C.J. p 1255 note 46. 

33. Mo,—McGIothin v. Thompson, 
148 S.W.2d 558, 347 Mo. 708. 

N.H.—Lee v. Chamberlain, 148 A. 
466, 84 N.H. 182. 

34. N.H.—Lee v. Chamberlain, su¬ 
pra. 

35. U.S.—Baltimore & O. R. Co. v- 
Felgrenhauer, C.C.A.Mo., 168 F.2d 
12—Robins v. Pitcairn, C.C.A.I1I., 
124 F.2d 734. 

HI.—Trumbo v. Chicagro, B. & Q. R. 
Co.. 59 N.E.2d 92, 389 III. 213— 
Robertson v. New York Cent R. 
Co., 58 N.B.2d 527, 388 Ill. 580— 
Greene v, Noonan, 23 N.E.2d 720, 
372 III. 286—Streeter v. Humric- 
house, 191 N.E, 684, 357 III. 234— 
Morgan v. New York Central R. 
Co., 158 N.E. 724, 327 Ill. 339— 
Strunk v. Stronberg, 62 N.E.2d 27, 
326 Ill.App. 265—Paul v. Garman, 
34 N.E.2d 884, 310 Ill.App. 447— 
Kelly V. Burtner, 33 N.E.2d 754, 
310 Ill.App. 251—Rohrer v. Denton, 
28 N.R2d 672, 306 Ill.App. 317— 
Bellomy v. Bruce, 25 N.E.2d 428, 
303 Ill.App. 349—^Femberg" v. Chi¬ 
cago, B. & Q. R. Co., 21 N.R2d 
26, 300 Ill.App. 278—Schachtrup 
V. Hensel. 14 N.B.2d 897, 295 HI. 
App. 303—Smith v. Illinois Power 
Co., 279 Ill.App. 506—^Wargo v. 
Buske, 273 Ill.App. 28—^Nosko v, 
O'Donnell, 260 Ill.App. 544—Bushu 
V. Cordera, 257 Ill.App. 234—^Mant- 
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onya v. Wilbur Lumber Co., 251 
Ill.App. 364—McConkey v. Penn¬ 
sylvania R. Co., 251 Ill.App. 299. 
S.C.—Cammer v. Atlantic Coast Line 
R, Co., 51 S.E.2d 174, 214 S.C. 
71. 

Va.—Town of Big- Stone Gap v, 
Johnson, 35 S.K-2d 71, 184 Va. 
375. 

45 C.J. p 12S5 note 45. 

I Conscious failuxe or intentional act 
Evidence of a conscious failure to 
perform a positive duty, observe a 
statutory requirement do a thing 
that is incumbent on one to do, or 
the doing- of a thing intentionally 
that one ought not to do, warrants 
an inference of recklessness, willful¬ 
ness, or wantonness, and is suf¬ 
ficient to carry the issue to the 
jury.—Harper v. Harper, 34 S.E.2d 
1S5, 225 N.C. 260. 

'Violation of sta-tute 

(1) Generally, the mere violation 
of a statute, without more, is not 
willful misconduct as matter of law. 
—Day V. Gold Star Dairy, 12 N.W.2d 
5, 307 Mich. 383. 

(2) Violation of statute as creat¬ 
ing question for jury generally see 
infra subdivision d of this section. 

Statutory provision for punitive 
damages 

Statute providing for the award of 
punitive damages “if the court shall 
find that the act or omission was 
wilful” does not deprive defendant 
of the right to have the jury de¬ 
termine the question of willfiri in¬ 
jury.—Smith V. Illinois Power Co., 
279 IlbApp. 605. 

Injury in beauty parlor 
Ala,—^Blankenship v. Van Hooser, 
130 So. 63, 221 Ala. 542. 

36- Ill.—Palmer v. De Filippis, 53 
N.R2d 34, 321 Ill.App. 186—La 
Cerra v. Woodrich, 52 N.E.2d 461, 
321 Ill.App. 107—City of Lake 
Forest v. Janowitz, 14 N.E.2d 894, 
295 Ill.App. 289—^Layton v. Ogon- 
oski, 256 Ill.App. 461—^Mantonya 
v. Wilbur Lumber Co., 251 III. 
App. 364. 
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fact to submit to a jury; and it is tbe duty of the 
court to rule as matter of law that such allegation 
has not been proved where the evidence is uncon¬ 
tradicted and that is the only inference that can 
reasonably be drawn therefrom.^'^ 

Recklessness. The question of recklessness is one 
of fact for the jury where the circumstances are 
such as to allow for reasonable disagreement on the 
subject.^ S 

d. Violation of Statute or Ordinance 

Conflicting evidence as to the violation of a statute 
or ordinance, or as to an excuse for such violation, pre¬ 
sents a question of fact for the Jury; but negligence is a 
question for the court if violation of a statute fixing a 
standard of care is proved by uncontradicted evidence. 

Violation of a statute or ordinance prescribing a 
duty is evidence of negligence sufHcient to require 
that the question of negligence be submitted to the 
jury.29 Where the evidence is conflicting as to the 
violation of a statute or ordinance, the issue pre¬ 
sented is one of fact for the jury.^® The case must 
also he submitted to the jury where the application 
of the statute to the circumstances of a particular 
case involves matters of fact,^^ as, for example, 
whether its violation under the circumstances of the 
case constitutes negligence where the statute is 
one that does not establish a fixed standard of 
care.'^^ Where the statute is held to establish a 
fixed standard of care, and its violation is proved by 
uncontradicted evidence, the question of defendant’s 


negligence is for the court.^3 

Excuse for violation. The question whether the 
violation of a statute or ordinance was excusable 
or justifiable is one of fact for the jury to deter¬ 
mine in the light of the surrounding facts and cir¬ 
cumstances,^*^ except where the court is impelled to 
say that, from the facts, reasonable men can draw 
only one conclusion.^^ 

§ 253. - Depending on Nature and State 

of Proof 

a. In general 

b. Conflicting evidence 

c. Uncontroverted evidence 

a. In General 

In general, the question of negligence should be sub- 
mitted to the jury if from the proof there is room for 
difference of opinion between reasonable men, whereas 
facts from which only one reasonable conclusion can be 
drawn present a question of law for the court. The pre¬ 
liminary determination of whether the evidence is suffi¬ 
cient to go to the jury is for the court. 

Whether the question of negligence should be sub¬ 
mitted to the jury may depend largely on the na¬ 
ture and state of the proof,for, while the issue 
of negligence must be submitted to the jury if there 
is sufficient evidence tending to establish that de¬ 
fendant’s conduct or the particular acts for which 
he is responsible and which proximately caused the 
plaintiff’s injury constituted negligence,it is only 


37- TJ.S.—Baltimore & O. R. Co. v. 
Felg-enhauer, C.C.A.Mo., 168 F-2d 
12 . 

Del.—^Law v. Gallegrher, 197 A. 479, 
9 W.W.Harr. 189. 

Ill—Greene v. Noonan, 23 N.E.2d 
720, 372 Ill. 286—Kelly v. Burtner, 
33 N.E.2d 754, 310 Ill.App. 251. 

45 C.J. p 1285 note 46. 

TJncontroverted evidence generally 
see infra § 253 c. 

38. Conn.—Brock v. Waldron, 14 A. 
2d 713. 127 Conn. 79. 

Iowa.—Davis v. Knight, 35 N.W.2d 
23, 239 Iowa 1338—Siesseger v. 
Pxith, 248 N.W. 352, 216 Iowa 916. 

39. Ariz.— Corpus Juris quoted In 
Cobb V. Salt River Valley Water 
Users’ Ass'n, 114 P.2d 904, 906, 
57 Ariz. 480. 

Ill.—Gourley v. Chicago & E. I. R. 
Co., 14 N.E.2d 842, 295 Ill.App. 
160. 

Mass.—^Dzura v. Phillips, 175 N.E. 
629, 275 Mass. 283. 

N.T.—Seitz V. Tates Lehigh Coal 
Co., 255 N.T.S. 279, 142 Misc. 

366. 

45 C.J. p 718 note S3. 

Violation of statute or ordinance as 
constituting negligence see supra 
§ 19. 


40. Ohio.—Swoboda v. Brown, 196 
N.E. 274, 129 Ohio St. 512. 

45 C.J. p 1285 note 52. 

41. Okl.—^Taylor v. Ray, 56 P.2d 
376, 177 Okl. 18. 

N.T.—^Johnson v. Onondaga Paper 
Co., 98 N.T.S, 602, 112 App.Div. 
667. 

42- Tex,—^Dallas Cons. Electric St. 
R. Co, V. Chambers, 118 S.W. 851, 
55 Tex,Civ.App. 331. 

43. Ohio.—Chesrown v. Bevier, 128 
N.E. 94, 101 Ohio St. 282. 

Pa.—Leidecker v. Olinger, Com.Pl., 
95 Pittsb.Leg.J. 223. 

Tex.—Trail v. Blackmon, Civ.App., 
1 S-W.2d 937, reversed on other 
grounds Blackmon v. Trail, Com. 
App., 12 S.W.2d 967. 

44. Cal.—Caperton v. Mast, 192 P. 
2 d 467, 85 Cal.App.2d 157—^Wilker- 
son v. Brown, 190 P.2d 958, 84 Cal. 
App.2d 401—Shannon v. Thomas, 
134 P.2d 522, 57 Cal.App.2d 187— 
Mecchi v. Lyon Van & Storage 
Co., 102 P.2d 422, 38 Cal.App.2d 
674, hearing denied 104 P.2d 26, 38 
Cal.App.2d 674. 

Wash.—^Baldwin v. Washington Mo¬ 
tor Coach Co., 82 P.2d 131, 196 
Wash, 117. 


45. Cal.—^Wilkerson v. Brown, 190 
P.2d 958, 84 Cal.App.2d 401. 

46- Mich.—^Haszczyn v. Detroit 
Creamery Co., 275 N.W. 211, 281 
Mich. 467. 

Va.—Virginia Electric & Power Co. 

V. Wright, 196 S.E, 580, 170 Va. 
442. 

The range of reasonable apprehen¬ 
sion is at times a question for tlu» 
court, and at times, if varying in¬ 
ferences are possible, a question for 
the jury.—^Palsgraf v. Long Island 
R. Co., 162 N.E. 99, 248 N.T. 339, 
59 A.L.R. 1253, reargument denied 
164 N.E. 564. 249 N.T. 611. 

47. U.S.—Scroggs v. American 
Stove Co., C.C.A.Ind., 142 P.2d 
297—Cocuzza v. Beryllium Corp., 
D.C.Pa., 81 F.Supp. 673. 

Ark.—Ragland v, Snotzmeier, 56 S. 

W. 2d 923, 186 Ark. 778. 

Cal.—^In re Stark's Estate, 119 P.2d 
961, 48 Cal.App.2d 209—Coats v. 
Hathorn. 8 P.2d 1038, 121 CaLApp. 
257. 

Fla.—Tampa Shipbuilding & Engi¬ 
neering V. Adams, 181 So. 403, 
132 Fla. 419. rehearing denied 
Tampa Shipbuilding & Engineering 
Co. V. Adams, 181 So. 893, 132 Fla. 
il9. 
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when the evidence is sufficient in this respect that [ sonable men as to whether or not an inference or 
the question becomes one for the jury.'*® As the conclusion of negligence should be drawn, the ques- 

rule is frequently stated, if the facts are such that tion is for the jury,"*^ whereas if the facts are such 

there is room for difference of opinion between rea- that only one reasonable inference or conclusion can 


Ill.—^White V. City of Bellevillp, 5 

N. E.2d 215, 364 Ill. 577, conformed 
to 9 N‘.E.2d 6f5, 2!)0 Ill.App. 616— 
Young' V. Knickerbocker Hotel Co., 
78 N.E.2d 326, 334 Ill.App. 80— 
Kellenljorger v. Mitchell, 44 N.E. 
2d 73, 316 Ill.App. 112—Lotesto V. 
Baker, 246 Ill.App. 425. 

Ind.—Baltimore & O. R. Co. v. Rey- 
her, 24 N'.E.2d 2S4, 216 Ind. 545. 
Iowa.—Lawson v. Fordyce, 12 K-W. 
2d 301, 234 Iowa 632—Rodefer v. 
Turner, 6 N.W.2d 17, 232 Iowa 

691—Lorimer v. Hutchinson Ice 
Cream Co.. 249 N.W. 220, 216 Iowa 
3S4. 

Ky.—Wathen v. Mackey, 187 S.W.2d 
1000, 300 Ky. 115—Cadle v. Mc- 
Hargue, 60 S.W.2d 973, 249 Ky. 
385—Creasy v. Bunch, 22 S.'W.2d 
446, 232 Ky. 56—Cincinnati, N. & 

O. Ry. Co. V. Rairden, 21 S.W.2d 
236, 231 Ky. 141. 

Md.—Eisenhower v. Baltimore 
Transit Co., 59 A.2d 313. 

Mass.—Milbury v. Turner Center 
System. 174 N.E. 471, 274 Mass. 
358, 73 A.L..K. 1070, 

Mo.—Corims Juris qtioted la Parker 
V. Nelson Grain & Milling Co., 48 
S.\V.2d 906, 910, 330 Mo. 95—Mor¬ 
ris V. Atlas Portland Cement Co., 
19 S.\Y.2d 865, 323 Mo. 307. 
Mont.—Ashley v. Safeway Stores, 47 

P. 2d 53, 100 Mont. 312. 

Neb.—Markussen v, Mengedoht, 272 
N.W. 241, 132 Neb. 472. 

N.J.—Hart v. New York Sash & Door 
Co.. 46 A.2d 385, 134 N.J.Law 

151—^Poole V, Twentieth Century 
Operating Co., 1 A.2d 389, 121 N.J. 
Law 244—Fitzgerald v. Gore. 147 
A. 469, 7 N.J.Misc. 910. 

N.Y.—O'Brien v. Lehigh Valley R. 
Co., 30 N.Y.S.2d 287, 177 Misc. 
25, affirmed 35 N.Y.S.2d 752, 264 
App.Div. 831, affirmed 46 N.E,2d 
847, 289 N.Y. 783—Padrusch v. 

Rosenberg, 16 N.Y.S.2d 161. 

N.D.—Maloney v. City of Grand 
Porks, 15 N.W.2d 769, 73 N.D. 

445. 

Okl.—S. H, Kress & Co, v. Maddox, 
203 P.2d 706. 

Pa.—^Bisson v. John B. Kelly, Inc., 
170 A. 139, 314 Pa, 99—Bnsor v. 
Pennsylvania R. Co., 159 A. 872, 
306 Pa. 451—Trostei v. Reading 
Steel Products Corporation, 31 A. 
2d 909, 152 Pa.Super. 273—Stuart 
V, Ashenfelter, Com.Pl., 46 Dauph. 
Co. 31. 

S.C;-T-Hiers v. South Carolina Power 
Co., 17 S.E.2d 698, 198 S.C. 280— 
Shields v. Chevrolet Truck, 12 S.E. 
2d 19,195 S.C. 437. 

Tjenn.^—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775—Bailey v. 
"Ailoway Bros. €o., 192 S.W.2d 849, 

65 C.J.S.—72 


29 Tenn.App. 1—Osborn v. City of 
Nashville, 185 S.W.2d 510. 182 

Tenn. 197—Fortune v. McGinn, 134 
S.W.Cd 898, 23 Tonn.App. 504, re¬ 
hearing deni^^ci 139 S.W.2d 256, 24 
Tenn.App. 36—Gargaro v. Kroger 
Grocery & Baking Co., 118 S.W.2d 
561, 22 Tenn.App. 70—Colonial 

Baking Co. v. AcQuino, 103 S.W.2d 
613, 20 Tenn.App. 695. 

Tex.—Tri-County Elec. Co-op. v. 
Clair, Civ.App., 217 S.W.2d 6S1, er¬ 
ror refused no reversible error— 
Towns V. Texas & N, O. R. Co., 
Civ.App., 112 S.W.2d 265, error 
dismissed. 

45 C.J. p 1294 note 82. 

4fca. U.S.—^Nash v, Raun, C.C.A.Pa., 
149 P.2d 885, certiorari denied 66 
S.Ct. 99. 326 U.S. 758, 90 L.Ed. 
455. 

Ala.—Pollard v. Treadwell, 176 So. 
452, 234 Ala. 615. 

Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. ISO. 

HI.—National Builders Bank of Chi¬ 
cago V. Cummings, 42 N.E.2d 883, 
315 Ill.App. 212. 

Ind.—Robinson v. Ferguson, 22 N.E, 
2d 901, 107 Ind-App. 107. 

Kan.—Hickey v. Fox-Ozark Theatres 
Corporation, 131 P.2d 671, 156 Kan. 
137. 

Ky.—Brady v. B. & B. Ice Co., 45 S. 
W.2d 1051, 242 Ky. 13S—Spencer’s 
Adm'r v. Number Four Superior 
Coal Co., 16 S.W.2d 168. 228 Ky. 
799. 

Md-—^Hevell v. Baltimore Transit 
Co., 196 A. 103, 173 Md. 327— 
Burhans v. Burhans, 150 A, 795, 
159 Md. 370. 

Mo.—Carter v. Wells, App., 40 S.W.2d 
725, 

Neb.—Johnson v. Mallory, 243 N.W. 
872, 123 Neb. 706—Nolan v. Young 
Men's Christian Ass’n, 243 N.W. 
639, 123 Neb. 549—Kelly v. Gag¬ 
non, 236 N.W. 160, 121 Neb. 113. 

N.J.—Mack V. Mackiewicz, 157 A. 117, 
9 N.J.Misc. 1219. 

N.D.—Maloney v. City of Grand 
Porks, 15 N.W.2d 769, 73 N.D. 445. 

Okl.—Stanolind Oil & Gas Co. v. 
Klaus, 144 P.2d 956, 193 Okl. 409— 
City of Edmond v. Washam, 121 
P.2d 300, 190 Okl. 140—Earl v. 

Oklahoma City-Ada-Atoka Ry. Co., 
101 P.2d 249. 187 Okl. 100—Chi¬ 
cago, R I. & P. Ry. Co. v. Smith, 
16 P.2d 226, 160 Okl. 287—Atchi¬ 
son, T. & S. P. Ry. Co. V. Phillips, 
12 P.2d 908, 158 Okl. 141. 

Pa.—Bowser v. J. C. Penney Co., 46 
A.2d 324, 354 Pa, 1—Musleva v, 
Patton Clay Mfg. Co., 12 A.2d 
654, 338 Pa. 249, followed in 12 
A-2d 558, 338 Pa, 256—Common¬ 
wealth, to Use of French, v. Weg- 
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lein, 24 A.2d 633, 147 Pa.Super. 
257. 

S.C.—Porter v. Cook, 13 S.E.2d 486, 
196 S.C. 433. 

i Tenn.—Dolan v. Bry Block Mercan¬ 
tile Co., 126 S.W.2d 376, 23 Tenn. 
App. 47—Dillon V. Carter, 74 S.W. 
2d 391, IS Tenn.App. 176. 

Tex-—Indian Territory Illuminating 
Oil Co. V. Rainwater, Civ.App., 
140 S.lV''.2d 491. error dismissed— 
St. Louis Southw'estern Ry. Co. of 
Texas v. Smithhart, Civ.App., 9 
S.W.2d 146. 

Vt.^—McKirryher v. Yager, 24 A.2d 
331. 112 Vt. 336. 

Wis.—Dunham v. Wisconsin Gas & 
Electric Co., 280 N.W. 291, 228 Wis. 
250. 

Bnty and negligent breach 

In order to justify submission of 
negligence case to jury, there must 
be material evidence reasonably tend¬ 
ing to show duty owed plaintiff by 
defendant, and negligent breach 
thereof.—^Nichols v. Smith, 111 S.W. 
2d 911, 21 Tenn.App. 478. 

Statement in argument by counsel 
^ for defendant that there was evi¬ 
dence sufficient to carry case to jury 
: on negligence was held not to 
; amount to a concession or admission 
i of negligence.—Weschler v. Buffalo 
& Lake Erie Traction Co., 143 A. 
119, 293 Pa. 472. 

49. TJ.S.—Grand Trunk R. Co. of 
Canada v. Ives, Mich., 12 S.Ct. 
679, 144 U.S. 408, 36 L.Ed. 485— 

[ Lowry v. Seaboard Airline R. Co., 
C.A.Fla., 171 F.2d 625—J. J. New¬ 
berry Co. V. Crandali, C.A.Ariz., 
t 171 F.2d 281-—U. S. v. Douglas Air¬ 
craft Co., C.A.Cal., 169 F.2d 755-— 
Cities Service Oil Co. v. Harvey, 
C.G.A.Okl., 148 r.2d 780—Dillon v. 
Evansville Refining Co„ C.C.AInd., 
127 F.2d 13—Sandri v. Bryam, C.C. 

I AMich., 30 F.2d 784. 
j Ala.—Birmingham Stove & Range 
i Co. V. Vanderford, 116 So. 334, 217 
Ala. 342. 

I Ariz.—Campbell v. Elnglish, 110 P.2d 
219, 56 Ariz. 549. 

: Ark.—Blakeley & Son v. Jones, 57 
S.W.2d 1032, 186 Ark. 1169—Ar¬ 
mour & Co. r. Rose, 36 S.W.2d 70, 
183 Ark. 413. 

Cal.—^De Fries v. Market St. Ry. Co., 
88 P2d 256, 31 Cal.App.2d 463— 
Varner v. Skoy, 67 P.2d 123, 20 
Cal.App.2d 232—Boysen v. Porter, 
52 P.2d 682, 10 Cal.App.2d 431— 
Malone v, Clemow, 296 P, 70, 111 
Cal.App. 13—Lim Ben v. Pacific 
Gas & Electric Co., 281 F. 634, 101 
Cal.App. 174. 

Colo,—Campbell Inv- Co, v. Hirsh, 
150 P.2d 310, 112 Colo. 505—Me- 
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be drawn therefrom on the question of negligence | the question is one of law for the court and should 

earthy v. Eddingrs, 127 P.2(i 883, [ 2d 739, 234 Iowa 864—Hanson v. H.W.2d 462, 150 Neb. 86 —Rob 
109 Colo. 526. Manning-, 239 N.W, 793, 213 Iowa Auker, 32 N.W.2d 491 149 Neb ^ 7^1 

P.C.—Boaze v, Windridge & Handy, 625. —Melcher v. Murphy 31 nwJh 

102 P.2d 628, 70 App.D.C. 24—Tobin Kan.—Walton v. Noel Co., 205 P,2d 411, 149 Neb. 541—PickmaiT 

V. Pennsylvania R. Co., 100 F.2d 928. 167 Kan. 274—Keir v. Tracer, Hackney, 31 N.W.2d 232 149 n h 

435, 69 App.D.C. 262, certiorari de- 7 P.2d 49, 134 Kan. 505, 81 A.L.R. 367—Buresh v. George, 31 NW 2 d 

nied Pennsylvania R. Co. v. Tobin, 181—^Kemp v. Chicago, R. I. & P. 106, 149 Neb. 340_O'Dell v 

59 S.Ct. 488, 306 U.S. 640, 83 D.Ed. Ry. Co., 138 P. 621, 91 Kan. 477. sell, 30 N.W.2d 906, 149 Neb 2^— 

1040—^Ferreyros v. Fox Theatres Me.—Johnson v. Maine Cent. R. Co., Thomas v. Poulson, 30 NW2d *59 
Corporation, 68 F.2d 575, 63 App.D. 38 A.2d 884, 141 Me. 38—Coombs 149 Neb. 44—Spaulding v Howard 

C. 3—Aiken v. Allman, Mun.App., v. Markley, 143 A. 261, 127 Me. 335 27 N.W.2d 832, 148 Neb. *496—Gut- 

61 A.2d 926—Eclov v. Dalton, Mun. —Sturtevant v. Ouellette, 140 A. oski v. Herman, 26 NW2d 902 ' 

App., 38 A.2d 661—Towles, to Use 368, 126 Me. 658. 147 Neb. 1001—Meyer ' v * Platt 

of Plymouth Ins. Co. v. Arcade- Md. — Marshall v. Sellers, 53 A.2d 5, Val. Const. Co., 25 N.W.2d*412 147 

Sunshine Co., Mun.App., 32 A.2d 188 Md. 508—Baltimore Transit Co. Neb. 860—Thomison *v. Buehler 26 

S70. V. State, to Use of Schriefer, 40 N.W.2d 391, 147 Neb. 811_Ham 

Fla.—^Florida East Coast Ry. Co. v. A-2d 678, 184 Md. 250—Howard mond v. Morris, 24 N.W 2d 633 147 

Turner, 137 So. 255, 103 Fla. 300. County Com’rs v. X^af, 8 A. 2 d 756, Neb. 600—Halliday v. Raymond 22 

Ga.—Macon Tel. Pub. Co. v. Gra- 177 Md. 82. N.W.2d 614, 147 Neb. 179—Hower- 

den, 53 S.E.2d 371, 79 Ga.App. 230 Mich.—^^Valing v. City of Detroit, 13 ter v. Olson, 19 N.W.2d 346 145 
^^rpus Juris ci-ted in Jordan v. N.W.2d 246, 308 Mich. 163—Adams Neb. 507—Riekes v. Schantz 12 

Lee, 179 S.E. 739, 740, 51 Ga.App. v. Canfield, 248 N.W. 800, 263 Mich. N.W.2d 766, 144 Neb. 150—Ulrich 

99, conforming to answers 179 66 ’ 6 . v. Batchelder, 10 N.W. 2 d 637, 143 

S.E. 102, 180 Ga. 424. Minn.—Solosky v. J. A. Johnson Co., Neb. 697—^Anderson v Robbins In 

Idaho.—Ford v. Connell, 204 P.2d 27 N.W. 2 d 282 , 223 Minn. 390— cubator Co., 8 N.W.2d *446, 143 Neb. 

1019—Simmons v. Trowbridge, 202 Dandeen v. De Jung, 17 N.W.2d 40—Crandall v. Ladd, 7 NW2d 

P.2d 1085—Stallinger v. Johnson, 648, 219 Minn. 287. 642, 142 Neb. 736—James v. Kre- 

139 P.2d 460, 65 Idaho 101 ^Daw- Miss.—Sunflower Compress Co. v. bek, 7 N.W.2d 637, 142 Neb. 757__ 

son V. Salt Lake Hardware Co., Clark, 145 So. 617, 165 Miss. 219. Parks v. Metz, 299 N.W, 643, 140 

136 P. 2 d 733, 64 Idaho 666 —Owen Mo.—Holmes v. McNeil, 203 S.W.2d 235—Major v, Harrison, 272 

I<^ 3 .ho 665 ^ 35 g 763—Thompson v. St. 132 Neb. 3'63—Anderson 

T; Graves. Ill P.2d Joseph Ry., Light, Heat & Power v. Lee, 264 NiW. 666, 130 Neb. 

SS-, 6- Idaho 312—Bennett v. Dea- S.W.2d 574, 346 Mo. 31— 358—^Moncrief v. Interstate Trans¬ 
ton, 68 P.2d 895, 57 Idaho 752 Corpus Juris guoted in Parker v. Lines, 261 N.W, 163, 129 Neb. 

Call V. City of Burley, 62 P.2d 101, j^elson Grain & Milling Co., 48 S. 168—Sgroi v. Yellow Cab & Bag- 

^ Idaho 58 Miller v. Gooding ^.2d 906, 910, 330 Mo. 95—Sharp Co., 247 N.W. 355, 124 Neb. 

Highway Dist, 41 P.2d 625, 55 of Carthage, 5 S..W.2d 6, 319 '^35—Johnson v. Mallory, 243 N.W. 

Idaho 258 Pipher v. Carpenter, 7 1028—Beahan v. St. Louis Pub- 372, 123 Neb. 706—^Wiegand v. Lln- 

P.2d 589, 51 Idaho 548—Cooper v. Service Co.. App., 213 S.W.2d Traction Co., 236 N.W. 188, 

Oregon Short Line R. Co., 262 P. 253—Dowell v. City of Hannibal, ^31 Neb. 130—Lieb v. Omaha & 

873, 45 Idaho 313. ^ 200 S.W.2d 546, reversed on G. B. St. Ry. Co., 228 N.W. 364, 119 

ill.—Jung V. Dixie Greyhound Lines, other grounds 210 S.W.2d 4, 357 222—Henry v. Omaha Packing 

•68 N.E.2d 627, 329 IIl.App. 361- Mo. 525—Clayton v. May Depart- Go., 115 N.W. 777, 81 Neb. 237. 

Orr V. Herzog, 64 N.E.2d 382, 327 ment Stores Co., App., 184 S.W.2d N.J.—Piacente v. New York Cent R, 

IIl.App. 655—Reilly v. Peterson 735—Trott v. Ganahl Dairies Co., Co., 36 A.2d 921, 131 N.J Law 481— 

Furniture Co., 40 N.E.2d 780, 314 App., 158 S.W.2d 247—Weigel v. Sembler v. Scott, 32 A.2d 79, 130 

ril.App. 46—Freeman v. Leader Reintjes, App., 154 S.W.2d 412 — N.J.Law 184 — Ellis v. Dowd, 27 

Mercantile Co., 40 N.E.2d 648, 313 Graves v. May Department Stores A.2d 869, 128 N.J.Law 607—^Nilea 

X11.APP. 652—Painter v. Keeshin Co., App., 153 S.W.2d 778—Horvath v. Phillips Express Co 193 A 183, 

Motor Express Co., 18 N,E,2d 65, v. Chestnut Street Realty Co., App., 118 N.J.Law 455—Beck v Fleet 

297 IlkApp. 557—Thomason v. Chi- 144 S.W.2d 165—McFetridge v. Carrier Corporation, 190 A. 609, 

cago Motor Coach Co., 10 N.E.2d Kum, App., 125 S-W.2d 912—Bar- 117 N.J.Law 545—Jackson v. Dela- 

714, 292 IIl.App. 104—^Leahy v. ken v. S. S. Kresge Co., App., 117 ware L. & W R Co 170 A 22, 

Morris, 6 N.E.2d 914, 289 IIl.App. S.W.2d '674—Long v. F. W. Wool- 111 N.J.Law 487—Lozio v Per- 

■99—Hicks V. Swift & Co., 1 N.E.2d worth Co., 109 S.W.2d 85. 232 Mo. rone, 1'68 A. 764, 111 N.J.Law 549— 

918, 285 I11.APP. 1—Illinois Cent App. 417—Olds v. St. Louis Nat Hammersma v. Smith. 165 A. 655, 

R. Co. V. McNicholas, 98 IIl.App. Baseball Club. 104 S.W.2d 746, 232 110 N.J.Law 623—Aitken v. Gal- 

54" Mo.App. 897—Baries v. St Louis lagher, 162 A 630, 109 N.J.Law 

|nd.—Silvestro v. Walz, 61 N.E.2d Independent Packing Co., App., 46 358—Egan v. Sheflaeld Farms Co., 

629, 222 Ind. 163—^Danner v. Mar- S.W.2d 952—Alexander v. St 151 A. 863, 107 N.JiLaw 325—S. 

Quiss, 33 N.E.2d 511, 218 Ind. 441— Louis-San Francisco Ry. Co., App., Kosson & Sons v. Union Bldg. & 

New York Cent R. Co. v. Casey, 4 S.W.2d 888, reversed on other Const Co., 151 A 633, 108 N.J.Law 

14 N.E.2d 714, 214 Ind. 464, fol- grounds 38 •S.W.2d 1023, 327 Mo. Ill— Lambert v. Trenton & Mercer 

lowed in Dyer v. New York Cent 1012—Alexander v. Forum Cafe- Traction Corporation, 146 A 8, 7 

R. Co., 14 N.E.2d 719, 214 Ind. 695, teria, 37 S.W.2d 670, 226 Mo.App. N.J.Mlsc. 193, affirmed 148 A 918, 

rehearing denied 17 N.E.2d 839, 214 679. 10 $ N.J.Law 246. 

Ind. 695—E. McGonigal, Inc„ Mont—Myle^ v. Helena Motors, 121 N.C.—Corum v R. J. Reynolds To- 
V. Etherington. App., 79 N.E.2d P.2d 548, 113 Mont 92. bacco Co., 171 S.E. 78. 205 N.C 

777—Tabor v. Continental Baking Neb.—Plumb v. Burnham, 36 N.W. 2 d 213. 

Co., 38 N.E.2d 257, 110 Ind.App. 612, 151 Neb. 129—^Remmenga v. Ohio.—^Martin v. Cincinnati St. Ry. 
633—Bechstein v. Sayler, 179 N.E. Selk, 34 N.W.2d 757, 150 Neb. 401— Co., 22 N.E. 2 d 735, 61 Ohio Ai^p. 

581, ’93 Ind.App. 686 . Kipf v. Bitner, 33 N.W.2d 618, 150 375. 

^owa. Bonnett v, Oertwig, 14 N.W. Neh, 156.—Pierson w. Jensen, 83 I OkL—Wilson & Co, v. Campbell, 167 
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be withdrawn from the jury.^^ In other words, the | question of negligence is one of fact for the jury 


P.2d 4G5, 105 Okl. 323—Thompson 
V. Cooper, 135 P.2d 43. 102 Okl. 
237, followed In Thompson v. 
Coop^^r, 135 P.2d 52, 192 Okl. 240— 
Wmy V. fiarrett, 113 P.2d 36T, 1S9 
Okl. 2S—Fii]l??raf v. Oklahoma Ky. 
Co., Ill I\2d 1072, ISS Okl. 692— 
Sheridan Oil Co. v. Wall, 10.3 P.2d 
507, 187 Okl. 39S—Missourt Pac. 

R. Co. V. Gordon, 9S P.2d 39. ISO 
Okl. 424—City of Ada v. Criswell, 
94 P.2d 1,S5 Okl. 517—Southern 
Kansas Greyhound Lines v. Hicks, 
SD P.2d 27S, 1S4 Okl. 581 —Martin 

V. McLain, S7 P.2d 1075, 184 Okl. 
41S—S. H. Kress & Co. v. Nash, 
S3 P.2d 536, 183 Okl. 544—Pure 
Oil Co. V. Gear, 83 P.2d 389, 1^3 
Okl. 489—Wright v. Clark, 61 P.2d 
192, 177 Okl. 628—Clanton v. Chris- 
man, 51 P.2d 748. 174 Okl. 425— 
City of Enid v. Smith, 29 P.2d 765. 
167 Okl. 381—Oklahoma Ry. Co. v. 
Mount, $ P.2d 11, 155 Okl. 275— 
Grifhn Grocery Co. v, Scroggins, 
293 P. 235, 145 Okl. 9. 

Or.—Johnson v. Mathews-Moran 
Amusement Co., 102 P,2d 703, 164 
Or. 636—"Whisler v. U. S. Nat. 
Bank of Portland, 82 P.2d 1079, 
160 Or. 10—Storm v. Thompson, 64 
P.2d 1309, 155 Or. 686—Christie v. 
Great Northern Ry. Co., 20 P.2d 
377, 142 Or. 321—Holman v. Uglow, 
3 R2d 120, 137 Or. 358, follow’ed in 
Hayes v. Uglow, 3 P.2d 126, 137 
Or. 373—Olds v. Von der Hellen, 
263 P. 907, 127 Or. 276, modified 
on other grounds 270 P. 497, 127 
Or. 276. 

Pa.—Olson V. Swain, 60 A.2d 548, 163 
Pa. Super. 101—Gadol v. Lessen, 
92 Fa.Super. 3S6—Repp v. Pinkel, 
Com.Pl., 32 North.Co. 15. 

R. I.—^Kane v. Burrillville Racing 
Ass'n, 54 A.2d 401, 73 R.I. 264. 

S. C.—Moody V. Dillon Co., 43 S.B.2d 
201, 210 S.C. 458. 

Tenn.—Hall v. Nash. 198 S.W.2d 649, 
184 Tenn. 312—Spivey v. St. Thom¬ 
as Hospital, App., 211 S.W.2d 450— 
Martin v. Miller Bros. Co., 168 

S. W.2d 187, 26 Tenn.App. 110— 

Duling V. Burnett, 124 S.W.2d 294, 
22 Tenn.App. 522—Batts v. City of 
Nashville, 123 S,\V.2d 1099, 22 

Tenn.App. 418. 

Tex.—Cross v. Wichita Palls & S. 
R, Co., Civ.App.. 140 S.W.2d 567— 
Dougherty v. Robb, Civ.App., 5 S. 

W. 2d 582, error dismissed. 

Va.—Moore v. Virginia Transit Co., 
50 S.E.2d 268, 188 Va. 493—An¬ 
drews V. Chesapeake & O. Ry. Co., 
37 S.H2d 29, 184 Va. 951—Bly v. 
Southern Ry. Co.. 31 S.E.2d 564, 
183 Va. 162, 172 A.L.R. 584, opin¬ 
ion adhered to 32 S.E.2d 659, 183 
Va. 406, 172 A.L.R. 584—Virginia 
Electric & Power Co. v. Courtney. 
27 S.B.2d 917, 182 Va. 175—Acme 
.Markets v. Remschel, 24 S.E.2d 
430, 181 Va. 171—Virginia Electric 


& Power Co. y. Wright, 196 S.E. 
580, 170 Va. 412—Itaylass Chain 
Stores V. De Jarnette, 178 S.E. 
34, 163 Va. 938—Filer v. McNair, 
163 S.E. 335, 158 Va. 8s—^Iregury 
V. Lehigh Portland Cement Co., 
162 S.E. 8S1. 157 Va. 545—Whipple 
V. Booth. 154 S.E. 545, 155 Va. 
413—Adkins v. Young Men'.s Chris¬ 
tian Ass’n of Lynchburg, 141 S.E. 
117, 149 Va. 193. 

Wash.—Discargar v. City of Seattle, 
171 P.2d 205, 25 Wa.«^h.2a 306— 
Blessing v. Camas Prairie R. Co., 
100 P.2d 416, 3 Wash.2d 266— 
Morris v. Chicago. M., St. P. & P. 

R. Co., 97 P.2d 119, 1 Wash.2d 587, 
opinion adhered to 100 P.2d 19. 1 
Wash. 2d 5S7—Colburn v. Great 
Northern Ry. Co., 6 P.2d 635, 166 
Wash. 200—Brown v. Nelson, 271 
P. S94, 149 Wash. 5S7—Nelson v. 

S. Willey Steamship &; Nav. Co., 

67 P. 237, 26 Wash. 54 8. 

W.Va.—Thorn v. Addison Bros. & 
Smith, 194 S.E. 771, 119 W.Va. 479. 
45 C.J. p 1291 note 81, p 1294 note 
82. 

Anticipation of injnry 

Where reasonable men might fair¬ 
ly differ on the Question whether 
defendant with ordinary care could 
have anticipated the injury, the is¬ 
sue is one for the jury.—Irelan- 
Yuba Gold Quartz Mining Co. v. 
Pacific Gas & Electric Co., 116 P.2d 
611. 18 Cal.2d 557—McCormick v. 
Great Western Power Co. of Cali¬ 
fornia, 8 P.2d 145, 214 Cal. 658, 81 
A.L.R. 678. 

50. TT.S.—Sears, Roebuck & Co. v. 
Peterson, C.C.A.Minn., 76 F.2d 243 
—New York, C. & St L. R. Co. v. 
Slater, C-C.A.Ind., 23 F.2d 777, cer¬ 
tiorari denied 48 S.Ct. 601, 277 U.S. 
605, 72 L.Ed. 1011. 

Ala.—^Alabama Pow'er Co. v. Elmore. 
130 So. 413, 222 Ala. 6—Reaves v. 
Hoffman, ISO So. 600, 28 Ala.App. 
188. 

Ariz.—Campbell v. English, 110 P-2d 
219, 56 Ariz. 549. 

Cal.—Bolar v. Maxwell Hardw^are Co., 
271 P. 97, 205 Cal. 396, 60 A.L.R. 
429—De Pries v. Market St. Ry. 
Co., 88 P.2d 256, 31 Cal. App. 2d 
463—Enos v. Norton, 292 P. 276, 
109 Cal.App, 19. 

Colo.—Parker v. Plympton, 273 P. 
1030, 85 Colo. 87. 

D.G.—Brown v. Clancy, Mun.App., 43 
A. 2d 296. 

Fla.—Clyde Bar, Inc., v. McClamma, 
10 So.2d 916, 152 Fla, 118. 

Ga.—Sumner v. Thomas, 33 S.E.2d 
825, 72 Ga.App. 351. 

Idaho.—Cooper v., Oregon Short Line 
R. Co., 262 P. 873. 45 Idaho 313. 
Ill.—Jung V. Dixie Greyhound Lines, 

68 NE2d 627, 329 Ill.App, 361— 
Thomason v. Chicago Motor Coach 

. Co., 10 N.E.2d 714, 292 Ill.App. 104 
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—Hicks V. Swift & Co., 1 N.E.2d 
918. 285 IlLApp. L 

Ind.^—<Jamble v, Lewis, 85 N.E.2d 
629. 

Iowa.—Garmoe v. Colthurst, 246 N. 
W. 767, 215 Iowa 729. 

Kan.—Johnson v. Union Pac. R, Co., 
143 P.2d 630, 157 Kan. 633. 

Ky,—Droppolman v. Willingham, 169 
S.W.2d 811, 293 Ky. 614—Myers v. 
Salyer, 127 S.W.2d 158, 277 Ky. 
696. 

Minn.—Solosky v. J, A. Johnson Co., 
27 N.W.2d 283, 223 Minn. 390. 

Miss.—Supreme Instruments Corpo¬ 
ration v. Lehr, 1 So.2d 242, 190 
Miss. 600—Sunflower Comprr-ss Co. 
V. Clark. 145 So. 617, 165 Miss. 219. 

Mont.—Myles v. Helena Motors, 121 
P.2d 548, 113 Mont. 92. 

Neb.—Corkle v. Fenton, 288 N.W. 65, 
137 Neb. 54. 

N.C.—Mulford v. Cotton States Hotel 
Co., 197 S.E. 169, 213 N.C. 603. 

N.D.—^Wilson v, Oscar H. Kjorlio 
Co., 12 N.W.2d 626, 73 N.D. 134— 
Logan V. Schjeldahl, 262 N.W. 463, 
66 N.D. 152—Billingsley v. McCor¬ 
mick Transfer Co., 228 N.W. 424, 58 
N.D. 913—^Williams v. Minneapolis, 
St. F. & S. S. M. Ry. Co., 221 N.W. 
42, 57 N.D. 279, 

Ohio.—Winslow v. Ohio Bus Line 
Co., 73 N.E.2d 504, 148 Ohio St. 
101 . 

Okl.—Sanders v. McMichael, 19 7 P. 
2d 280, 200 Old. 501—Pure Oil Co. 
V. Gear, 83 P.2d SS9, 183 Okl. 4S9— 
Blackwell v. Miller. 73 P.2d 852, 
ISl Okl. 348—Missouri-Kansas- 

Texas R. Co. v. So wards, 25 P.2d 
641, 165 Okl. 214, followed in Mis- 
souri-Kansas-Texas R. Co. v. Sow- 
ards, 25 P.2d 647, 165 Okl. 219— 
Gulf, C. & S. F. Ry. Co. v. Nail, 
10 P.2d 668, 156 Okl. 294—City of 
Tulsa V. Harman, 299 P. 462, 148 
Okl. 117—Scott V. Folsom-Morria 
Coal Mining Co., 2S0 P. 622, 138 
Okl. 147. 

Or.—Johnson v. Mathews-Moran 
Amusement Co., 102 p.2d 703, 164 
Or. 636—Christie v. Great North¬ 
ern Ry. Co., 20 P2d 377, 142 Or. 
321 . 

Pa.—Beck v. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 60S—Taylor v. 
Reading Co., 27 A.2d 901, 149 Pa, 
Super. 171, 

S.D.—Voet v. Lamport Lumber Co., 
15 N.W.2d 579, 70 S.D. 142—Ulrik- 
son V. Chicago, M., St. P. & P. P 
Co., 268 N.W. 369, 64 S.D. 476. 

Tenn.—Fortune v. McGinn, 134 S.W. 
2d 898, 23 Tenn.App. 504, rehearing 
denied 139 S.W.2d 256, 24 Tenm 
App. 36—Croson y. Mai'sh, 12 Tenn. 
App. 33. 

Tex.—Cross v. Wichita Falls & S. R. 
Co., Civ.App., 140 S.W.2d 567-^ 
Wichita Valley Ry, Co. v. Fite, Civ. 
App., 78 S.W.2d 714—Trail v. 
Blackmon, Civ.API%„ X S.W.2d 93 7^ 
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unless,and should be taken from the jury only j where,^2 -the facts are such that all reasonable minds 


reversed on other grounds Black¬ 
mon V. Trail, Com.App., I'S S.W.^d 
967. 

Utah.—^Pauly v. McCarthy, 165 P. 
2d 501, 109 Utah 398, reversed on 
other grounds 67 S.Ct. 962, 330 U. 
S. 802, 91 L.Ed. 1261. 

Va.—Penoso v. D. Pender Grocery 
Co., 13 S.E.2d 310, 177 Va, 245— 
Whipple V. Booth, 154 S.E. 545, 155 
Va. 413. 

Wash.—Neel v. Henne, 190 P.2d 775, 
30 Wash-2d 24—Ruff v. Fruit De¬ 
livery Co., 157 P.2d 730, 22 Wash. 
2d 708—Brucker v. Matsen, 139 P. 
2d 276, 18 Wash.2d 375—Emanuel 
V. Wise, 118 P.2d 969, 11 Wash.2d 
198—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

45 C.J. p 1296 note 84. 

51. TJ.S.—McGurty v. Transconti¬ 
nental & Western Air, C-C.A.Ill., 
167 F.2d 406—Surdyk Indiana 
Harbor Belt R. Co., C.C.A.Ill., 148 
F.2d 795—Cities Service Oil Co. v. 
Harvey, C.C.A.Okl., 148 P.2d 7S0— 
Champlin Refining Co. v. AValker, 
C.C.A.Minn., 113 F.2d 844—Glynn 
V. Krippner, C.C.A.Minn., 60 P.2d 
406—New York, N. H. & H, R. Co. 
V. Pascucci, C.C.A.Mass., 46 P.2d 
969, certiorari denied 5l S.Ct. 650, 
2S3 U.S, 858, 75 L.Ed. 1464—^Heis- 
son V. Dickinson, C.C.A.Mass., 35 
F.2d 270. 

Ala.—Langley Bus Co. v. Messer, 133 
So. 287, 222 Ala. 533. 

D.C.—Shu V. Basinger, Mun.App., 57 
A.2d 295. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idaho 
205—Mason v. Hillsdale Highway 
Dist., 154 P.2d 490, '65 Idaho 833. 

Ill.—Jung V. Dixie Greyhound Lines, 
68 N.E.2d 627, 329 Ill.App. 361— 
Brown v. City of Streator, 59 N.E. 
2d 338, 324 Ill.App. 659—^Kaznowski 

V. City of La Salle, 43 N.E.2d 852, 

316 Ill.App. 115—Leahy v. Morris, | 
6 N.E.2d 914, 289 Ill.App. 99. ’ 

Ind.—Chicago, S. S. & S. B. R. Co. v. 
Luca, 170 N.E. 564, 91 Ind.App. 
521. 

Kan.—Drennan v. Pennsylvania Cas. 

Co„ 176 P.2d 522, 162 Kan. 286. 
Ky.—Hogge v. Anchor Motor Freight 
of Delaware, ■ 126 S.W.2d 877, 277 
Ky. 460—Padgette v. Brangan, 15 
S.W.2d 277, 228 Ky. 440. 

Me.—Tomlinson v. Clement Bros., 
154 A. 355, 130 Me. 189. 

Mass.—Duif v. Webster, 51 N.E.2d 
957, 315 Mass. 102. 

Minn.—Mcllvaine v. Delaney, 252 N, 

W. 234, 190 Minn. 401. 

Miss.—Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So.2d 242, 190 
Miss. 600—City of Greenville v. 
Laury, 159 So. 121, 172 Miss. 118. 
Mo.—Swain v. Anders, 163 S.W.2d 
1045, 349 Mo. 963—Becker v. Asch- 
en, 131 S.W.2d 533, 344 Mo. 1107— 
Wilson V. Wells, 13 S.W.2d 541, 


321 Mo. 929—Beahan v. St. Louis 
Public Service Co., App., 213 S.W. 
2d 253—Sullivan v. S. S. Kresge 
Co., 163 S.W.2d 811, 236 Mo.App. 
1191. 

Neb.—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb. 418. 

N.J.—Deschamps v. L. Bamberger & 
Co., 27 A.2d 3, 128 N.J.Law 627, 
affirmed 30 A.2d 503, 129 N.J.Law 
517. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664 
—Maloney v. City of Grand Forks, 
15 N.W.2d 769, 73 N.D. 445—Leon¬ 
ard V. North Dakota Co-Op. Wool 
Marketing Ass’n, 6 N.W.2d 576, 72 
N.D. 310—^Armstrong v. McDonald, 
4 N.W.2d 191, 72 N.D. 28—Stelter 

V. Northern Pac. Ry. Co., 299 N.W. 
310, 71 N.D. 214—^Bagg v. Otter 

' Tail Power Co., 297 N.W. 774, 70 
N.D. 704—Bratvoid v. Lalum, 282 
N.W. 514, 68 N.D. 534—State v. 
Yellow Cab Co., 245 N.W. 382, 62 
N.D. 733. 

Ohio.—Beam v. Baltimore & O, R. 
Co., 68 N.E.2d 159, 77 Ohio App. 
419. 

Okl.—Spicers, Inc. v. Rudd, 188 P. 
2d 692, 199 Okl. 576—Shefts Sup¬ 
ply Co. v. Purkapile, 36 P.2d 275, 
169 Okl. 157—Ross v. Gearin, 291 
P. 534, 145 Okl. 66. 

S.D.—Niagara Fire Ins. Co. of New 
York V. Standard Oil Co., 257 N. 

W. 55, 63 S.D. 143. 

Tenn,—McBroom v. S. W. Greyhound 
Lines, 193 S.W.2d 92, 29 Tenn.App. 
13—Martin v. Miller Bros. Co., 168 
S.W.2d 187, 26 Tenn.App. 110— 
Louisville & N. R. Co. v. Cantrell, 
160 S.W.2d 444, 25 Tenn.App. 529 
—^Anderson v. Carter, 11S S.W.2d 
891, 22 TenmApp. 118. i 

Tex.—^Dallas Hotel Co. v, Davison, 
Com.App., 23 S.W.2d 708—Erwin 
V, Dunn, Civ.App., 201 S.W.2d 240, 
refused no reversible error—Tex¬ 
as & N. O. R. Co. V. Blake, Civ. 
App., 175 S.W.2d 683, error re¬ 
fused—Cronk v. J. G. Pegues Mo¬ 
tor Co., Civ.App., 167 S.W.2d 254, 
error refused—Tunnell v. Van 
School Dist. No. 53, Civ.App., 129 

S. W.2d 825, error dismissed, judg¬ 
ment correct—St. Louis, S. F. & 

T. Ry. Co. V, Houze, Civ.App., 28 
S.W.2d 865. 

Va.—^Knight v. Moore, 18 S.E.2d 266, 
179 Va. 139—^Armstrong v. Rose, 
196 S.E. 613, 170 Va. 190—Vir¬ 
ginia Electric & Power Co. v. 
Wright, 196 S.E. 580, 170 Va. 442— 
Drumwright v. Walker, 189 S.E. 
310, 167 Va. 307. 

52, U.S.—^Lowry v. Seaboard Air¬ 
line R. Co., C.A.Fla., 171 F.2d 625 
—Merritt v. Interstate Transit 
Lines, C.A.Iowa, 171 P.2d 605— 
Fred Harvey Corpv v. Mateas, C. 
A,Cal.. 170 F.2d 612^Mandro V. 
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Vibbert, C.A.Va., 170 F.2d 540 — 
Sears, Roebuck & Co. v. Scroggins 
C.C.A.MO., 140 P.2d 718—Oklahoma 
Natural Gas Co, v. McKee, C.CA. 
Okl,, 121 F.2d 583—Walkup v, 
Bardsley, C.C.A.Minn., m p2(i 
789—Egan Chevrolet Co. v. Sig¬ 
ner, C.C.A.Minn., 102 F.2d 373^ 122 
A-L.R. 987 —Henry w. Cross Co. 
V. Burns, C.C.A.Ark., 81 F.2(i 856 
—May Department Stores Co. v. 
Bell, C.C.A.MO., 61 P.2d 830. 

Ala.—^Hale v. Layer, 22 So.2d 346, 32 
Ala.App. 86, certiorari denied 22 
So.2d 349 . 247 Ala. 10, followed in 
22 So,2d 350, 32 Ala.App. 90— 

Sloss-Sheffield Steel & Iron Co. v. 
Willingham, 199 So. 15, 29 Ala.App! 
569, cause remanded on other 
grounds 199 So. 28, 240 Ala. 294. 

Cal.—McQuigg v. Childs, 3 P.2d 309, 
213 Cal. 661—Biondini v. Amshlp 
Corp., 185 P.2d 94, 81 Cal.App.2d 
751—La Malfa v. Piombo Bros., 
161 P.2d 964, 70 Cal.App.2d 840— 
Eastman v. Atchison, T. & S. R 
Ry. Co., 125 P.2d 564, 5l Cal.App. 
2d 653—Ingram v. Wessendorf, 57 
P.2d 989, 14 CaLApp.2d 16—Smith 
V. Zana, 2 P.2d 224, 115 Cal.App. 
593—^Wise v. Maxwell Hardware 
Co., 271 P. 918, 94 Cal.App. 765— 
Ching Wing V. Kishi, 268 P. 483, 
92 Cal.App. 495. 

Colo.—Publix Cab Co. v. Phillips, 68 
P.2d 486, 98 Colo. 642. 

Conn.—Marley v. New England 
Transp. Co., 53 A.2d 296, 133 Conn. 
586—Dreher v. Smith, 46 A.2d 712, 
132 Conn. 472—Skovronski v. Gen¬ 
ovese, 200 A. 575, 124 Conn. 482. 

D.C.—Schweinhaut v. Flaherty, 49 
P.2d 533, 60 App.D.C. 151, certio¬ 
rari denied 51 S.Ct. 656, 283 U.S. 
864, 75 L.Ed. 1468. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90, 77 Ga.App. 463—Davis 
V. Tanner, 43 S.E.2d 165, 75 Ga 
App. 296. 

Idaho,—Owen v. Taylor, 114 P.2d 268, 
62 Idaho 408. 

Ill.—Hill V. Alexander, 53 N.E.2d S07, 
321 Ill.App. 406—Risch v. Consum¬ 
ers Petroleum Co., 53 N.E.2d 286, 
321 Ill.App. 438—Gleason v. Cun¬ 
ningham, 44 N.B.2d 940, 316 Ill. 
App. 286—Zator v. Cummings, 42 
N.E.2d 858, 315 Ill.App. 210— 

Blachek v. City Ice & Fuel Co., 35 
N.E.2d 416, 311 Ill.App. 1—Painter 
V. Keeshin Motor Express Co., 18 
N.E.2d 65, 297 Ill.App. 557. 

Kan.—Lawrence v. Kansas Power & 
Light Co., 204 P.2d 752, 167 Kan. 
45—Shirack v. Gage, 204 P.2d 587, 
166 Kan. 719. 

Minn.—Leitner v. Pacific Gamble 
Robinson Co., 26 N.W.2d 228, 223 
Minn. 260. 

Mo.—^Wlllig V. Chicago, B. & Q. R- 
Co., 137 S.W.2d 430, 346 Mo. 705— 
Brouk V. United Wood Heel Co., 
App., 145 S.W.2d 476^GentiU 'V, 
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must draw the same inference or conclusion there¬ 
from. 

In order to form the basis of a reasonable infer¬ 
ence of negligence so as to justify submission of 
the case to the jury the evidence must be substan¬ 
tial in character and it has been laid down as a 
general rule that the court may take the issue from 
the jury whenever the case is so clear under the evi¬ 
dence that the court can say in advance that it would 
be compelled to set aside a verdict at variance with 


the judgment of the court on the facts.®^ Evidence 
which makes the question of negligence a matter of 
mere surmise, conjecture, or speculation,^5 or which 
gives rise merely to a possibility of negligence, 
does not justify submission of the case to the jury. 
The case should not be left to the jury if the evi¬ 
dence is as consistent with the absence of negligence 
as with its existence.^^ However, the evidence need 
not conclusively show negligence, in order to au¬ 
thorize submission of the case to the jury, ^nd 


Dimaria, App., 89 S.W.2d 93—Dos- 
enstein v. Lewis Automobile Co., 
App., ?A S.W.2d 1023. 

Neb.—Pioby v. Auker, 32 N.W.2d 491, 
149 Xeb. 734. 

N.J.—McKittrick v. Dugan Bros, of 
New Jersey, 197 A. 905, 119 N.J. 
Law 605, affirmed 1 A.2d 331, 121 
N.J.Law’ 49. 

N.M.—Crespin v. Albuquerque Gas & 
Electric Co., 50 P.2d 259, 39 N.M. 
473. 

N.D.—Pagerlund v. Jensen, 24 N.W. 
2d 816, 74 N.D. 766—Pitzmaurice 
V. Pitzmaurice, 242 N.W. 526, 62 
N.D. 191. 

Okl.—A & A Cab Operating Co. v. 
Drake, 192 P.2d 1004, 200 Okl. 229 
—Kelly V. Cann, 136 P.2d 896, 192 
Okl. 446—Union Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327 
—Standard Theaters Corporation 
V. Hughes, 91 P.2d 1058, 185 Okl. 
377—Clanton v. Chrisman, 51 P.2d 
748, 174 Okl. 425—Wisdom v. 

Bernhardt, 40 P.2d 679, 170 Okl. 
385. 

Or.—Whisler v. U. S. Nat. Bank of 
Portland. 82 P.2d 1079, 160 Or. 10 
—Storm V. Thompson, 64 P-2d 1309, 
165 Or. 686. 

Pa.—Keiser v. Philadelphia Transp. 
Co., 51 A.2d 715, 356 Pa. 366— 
Conklin v. City of Scranton, Com. 
PL, 49 Lack.Jur. 53. 

Tenn,—Hall v, Nash, 198 S.W.2d 649, 
184 Tenn. 312—Spivey v. St. Thom¬ 
as Hospital, App.. 211 S.W.2d 450 
—Batts V. City of Nashville, 123 
S.W.2d 1099, 22 Tenn-App. 418— 
City of Knoxville v. Camper, 108 
S.W.2d 787, 21 Tenn.App. 210—^Hall 
Grocery Co. v. Wall, 13 Tenn.App. 
203. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Smithhart, Civ. 
App., 9 S.W.2d 146. 

Va.—Giay v. Van Zaig, 37 S.E.2d 751, 
186 Va. 7—Virginia Electric & 
Power Co. v. Courtney, 27 S.E.2d 
917, 182 Va. 175—American Tobac¬ 
co Co. V. Harrison, 27 S.E.2d 181, 
181 Va. 800—Virginia Electric & 
Power Co. v. Steinman, 14 S.E.2d 
313, 177 Va. 468. 

-sa. Ky.—Payne v. High Splint Coal 
Co., 40 S.W.2d 299, 239 Ky. 634. 

46 C.J. p 1297 note 86. 


ClrcTimstauces satisfying reasonable 

Test of sufficiency of evidence to 
carry case to jury i.s whether cir¬ 
cumstances detailed will satisfy rea¬ 
sonable and wlU balanced minds that 
accidtmt resuitc^d from negligence of 
dtTendant,—Toung v. Yellow Cab Co., 
ISO A. 63, 118 Pa.Sup^.r. 495. 

54^ llinn.—Mclivaine v. r>elanj?y, 
252 N.W. 234. 190 Minn. 401. 
Mont—McKeon v. Kilduff. 281 P. 

345, 8.5 Mont, 562. 

45 C.J. p 12i7 note 68. 

55. U.S.—E. I. DuPont De Nemours 
& Co. V. Wright, C.C.A.Ky., 146 F. 
2d 765, certiorari denied 65 S.Ct 
1017, 324 U.S. S73, 89 L.Ed. 1426. 
Ala.—Louisville & N. R. Co. v. Rog¬ 
ers, 6 So.2d 874, 242 Ala. 44S. 

Cai.—Chapman v. Title Ins. & Tru.st 
Co.. 158 P.2d 42, 68 Cal.App.2d 745 
—Scott V. City of Long Beach, 292 
P. 664. 109 Cal.App. 254. 

D.C.—Capital Transit Co. v. Gamble, 
160 P.2d 283, 82 U.S.App.D.C. 57, 
Ky,—Porter v. Cornett, 206 S.W.2d 
S3, 306 Ky. 25—Chesapeake & O. 
Ry. Co. V. Williams’ Adm'x, 190 S. 
W.2d 549. 300 Ky. 850—Montgom¬ 
ery Ward & Co. v. Hansen, 138 S. 
W.2d 357, 282 Ky. l8S—Dalton v. 
Steiden Stores, 126 S.W.2d 155, 277 
Ky. 179—Abell v. Whitehead, 99 
S.W.2d 770. 266 Ky. 764—Hanor v. 
West Kentucky Coal Co., 43 S.W. 
2d 6S9, 241 Ky, 163. 

Me,—Adams v. Richardson, 182 A. 
11, 134 Me. 109. 

Md.—Hevell v. Baltimore Transit 
Co., 196 A, 103, 173 Md. 327—State, 
to Use of Balderston, v. Hopkins, 
196 A. 91, 173 Md. 321—Shafer v. 
State, for Use of Sundergill, 189 
A. 273, 171 Md. 506—Baltimore & 
O. R. R, Co. V. State, for Use of 
Savington, IS A. 969, 71 Md. 690. 
N.J.—Hart v. New York Sash & 
Door Co., 46 A.2d 385, 134 N.J.Law 
151. 

N.Y.—Wass V. Western Union Tele¬ 
graph Co., 10 N.Y.S.2d 956. 

Okl,—Hembree v. Von Keller, 119 P. 

2d 74. 189 Okl. 439. 

Tex.—Walker v. City Service Taxi & 
Bus, Civ.App., 142 S.W.2d 398, er¬ 
ror dismissed, judgment correct. 
Xitmits at rule 

(1) Rule that evidence making 
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can.se of action larg<^ly conjectural 
raises no question for jury is ap¬ 
plicable only where there is no sub¬ 
stantial evidence as to cause of in¬ 
jury.—Thompson v. City of Lamar, 
17 S.W.2d 960, 322 Mo. 514. 

(2) Where plaintiff's testimony 
was sufficient to warrant jury in 
finding that plaintiff’s injuries re¬ 
sulted from defendant's negligence, 
fact that plaintiff’s only other wit¬ 
ness contradicted plaintiff did not 
cause case to be one where testimony 
on question of negligence w’aa so 
contradictory as to present to jury 
no basis for finding for plaintiff ex¬ 
cept a mere conjecture.—Lew'is v. 
Pittsburgh Rys. Co., 200 A. 704, 132 
Pa.Super. 394. 

Speculation as to possible defense 
Court should not Indulge in mere 
speculation as to possible defense, 
unsupported by any proved facts, in 
submitting question of defendant’s 
negligence to jury.—Sears, Roebuck 
& Co. V. Peterson, C.C.A.Minn., 76 
F.2d 243. 

56. Ariz.—Watson v. Southern Pac. 
Co,. 152 P.2d 665. 62 Ariz. 29. 

Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. 189. 

Mo.—Lavender v. Kum, 189 S.W.2d 
253, 351 Mo. 196, reversed on oth¬ 
er grounds 66 S.Ct. 740, 327 U.S. 
645, 90 L.Ed. 916—Mullen v. Low- 
den, 124 S.W.2d 1152, 344 Mo. 40. 

57. Del.—Law v. Gallegher, 197 A. 
479. 9 W.W.Harr. 189. 

Idaho.—Willis v. Western Hospital 
Ass’n, 182 P.3d 950. 67 Idaho 435, 
Ill.—Denny v. Goldblatt Bros., 18 N. 

R2d 555. 298 lIl.App. 325. 

Ky.—Abell v. Whitehead, 99 S.W.2d 
770, 266 Ky. 764—Chesapeake & O. 
Ry. Co. v. Preston’s Adm’x, 15 S. 
W.2d 427, 228 Ky. 672—Malcolm v. 
Nunn. 10 S.W,2d 817, 226 Ky. 275. 
N.Y.—Prellesen v. Colburn, 281 N.Y. 

S. 471, 156 Misc. 254. 

Pa.—Musleva v. Patton Clay Mfg. 
Co., 12 A.2d 554, 338 Pa. 249, fol¬ 
lowed in 12 A.2d 558, 338 Pa. 256. 
Tenn.—Tennessee-Jellico Coal Co. v. 
Young, 79 S-W.2d 815, 18 Tenn.App. 
537. 

58. Tex.—Campbell v. F. W. Wool- 
worth Co., Civ.App., 16 S.W.2d 907, 
error dismissed. 
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the question of negligence is for the jury if there 
is substantial evidence of negligence^^ or a reason¬ 
able doubt on the subject considering all the cir¬ 
cumstances.®^ As sometimes stated, the question of 
ii^ghg’ence will be left to the jury, and will not be 
resolved by the court, except in palpably clear, plain, 
and indisputable cases,although, on the other 
hand, the court may and must determine the ques¬ 
tion of negligence in a clear, palpable, and indis¬ 


putable case.®^ 

Scintilla of evidence. It is generally held that 
more than a mere scintilla of evidence is required in 
order to justify submission of the issue of negli- 
gence to the jury,®3 although there is some author¬ 
ity holding that plaintiff is entitled to go to the jury 
if there is a scintilla of evidence tending to prove 
negligence against defendant and plaintiff^s evidence 
does not raise a presumption of contributory neg- 


59. U.S.—Waddell v. A. Guthrie & 
Co., C.C.A.Utah, 45 F.2d 977. 

Ark.—Self v. Kirkpatrick, 110 S.W.2d 
13, 194 Ark. 1014. 

Mo.—Thompson v. City of Lamar, 17 
S,W.2d 960, 322 Mo. 514—Mott v. 
Kansas City, App., 60 S.W.2d 736. 

60. Cal.—^Polk V. City of Los An¬ 
geles, 159 P.2d 931, 26 Cal.2d 519— 
Toschi V. Christian, 149 P.2d S48, 
24 Cal.2d 354—^Arellano v. City of 
Burbank, 89 P.2d 113, 13 Cal.2d 
248—Emmolo v. Southern Pac. Co., 
App., 204 P.2d 427. 

Idaho.—Owen v. Taylor, 114 P.2d 25S, 
62 Idaho 408. 

Okl.—^Wisdom v. Bernhardt, 40 P.2d 
679, 170 Okl. 385. 

Pa.—Beck v. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 608—^Anstine 
V. Pennsylvania R. Co., 20 A.2d 774, 
342 Pa. 423—Frank v. Markley, 173 
A. 186, 315 Pa 257—Jackson v. 
Curry, 177 A. 346, 117 Pa.Super. 63. 

More reasonable probability 

The case is for the jury if the 
facts proved establish a more rea¬ 
sonable probability of actionable neg¬ 
ligence. 

Neb.—Corkle v. Fenton, 288 N.W. 55, 
137 Neb. 54. 

N.C.—^Wyrick v. Ballard & Ballard 
Co., 29 S.E.2d 900, 224 N.C. 301. 

Tenn.—Jones v. Mercer Pie Co., 214 
S.W.2d 46—^Everett v. Evans, 207 
S.W.2d 350, 30 Tenn.App. 450— 

Standard Oil Co. of Louisiana v. 
Roach, 94 S.W.2d 63, 19 Tenn.App. 
661—Nashville Ry. & Light Co. v. 
Harrison, 5 Tenn.App. 22. 

Theory supportingf liability 

Generally, when evidence fairly 
presents two theories as to cause of 
injury and reasonably supports both 
of them, question is for jury, and 
question for court is not whether 
reasonable minds might differ as to 
which theory is better supported by 
evidence, but whether adopted the¬ 
ory, on which liability is predicated, 
is so sustained by record that fair 
controversy exists as to whether it 
is true theory.—^Hayes v. Stunkard, 
10 N.W.2d 19, 233 Iowa 582. 

61. U.S.—^Kriesak v. Crowe, C.C.A.. 
Pa., 131 F.2d 1023. 

Cal.—Shearer v. Pacific Gas & Elec¬ 
tric Co., 110 P.2d 690, 43 Cal.App.2d 
30‘6—Guillot V. Hagman, 86 P.2d 


865, 30 Cal. App. 2d 582—Gammon 
V. Wales, 300 P. 988, 115 Cal.App. 
133. 

D.C.—^Wohlstetter v. Capital Transit 
Co., Mun.App., 62 A.2d 797. 

Ga.—Carpenter v. Lyons, 50 S.E.2d 
850, 78 Ga.App. 214—^Atlanta Gas 
Light Co. V. Johnson, 46 S.E.2d 
191, 76 Ga.App. 413—Peck v. Baker, 
46 S.E.2d 751, 76 Ga.App. 588— 
De Golian v. Faulkner, 41 S.E.2d 
661, 74 Ga.App. 866—Callaway v. 
Cox, 40 S.E.2d 578, 74 Ga.App. 555 
—^Economy Gas & Appliance Co. v. 
Kinslow, 39 S.E.2d 899, 74 Ga.App. 
418—Southern Ry. Co. v. Watson, 
39 S.E.2d 707, 74 Ga.App. 317— 
Thrash v. LaGrange Coach Co., 38 
S.E.2d 814, 74 Ga.App. 81—Joyce v. 
City of Dalton, 3$ S.E.2d 104, 73 
Ga.App. 209—Doby v. W. L. Flor¬ 
ence Const. Co., 32 S.E.2d 527, 71 
Ga.App. 888—Lord v. Southern Ry. 
Co., 28 S.E.2d 299, 70 Ga.App. 273 
—Parson v. Sears, Roebuck & Co., 
24 S.E.2d 717, 69 Ga.App. 11—Blair 
V. Fulton Bakery, 24 S.E.2d 598, 68 
Ga.App. 879—Moore v. Shirley, 21 
S.E.2d 925, 68 Ga.App. 38—City of 
Rome V. Wright, 13 S.E.2d 102, 64 
Ga.App, 339—Crandall v. Sammons, 
7 S.B.2d 575, 62 Ga.App. 1—Pol¬ 
lard V. Hagan, 4 S.E.2d 477, 60 Ga. 
App. 581—Collier v. Pollard, 2 S.E. 
2d 821, 60 Ga.App, 105—Capers v. 
Martin, 188 S.E. 465, 54 Ga.App. 
555—^Pollard v. Heard, 186 S.E. 894, 
53 Ga.App. 623—Southern Ry. Co. 
V. Lunsford, 179 S.E. 571, 50 Ga. 
App. 829, reversed on other 
grounds 56 S.Ct. 504, 297 U.S. 398, 
SO L.Ed. 740, rehearing denied 56 
S.Ct. 667, 297 U.S. 729, 80 L.Ed. 
1011—Tybee Amusement Co. v. 
Odum, 179 S.E. 415, 51 Ga.App. 1— 
Georgia Power Co, v. Puckett, 179 
S.E. 284, 50 Ga.App. 720, reversed 
on other grounds 182 S.E, 384, 181 
Ga. 386, and vacated on other 
grounds 182 S.E. 623, 52 Ga.App. 
127—^Eddleman v. Askew, 179 S.E. 
247, 50 Ga.App. 540—^Elrod v. 

Anchor Duck Mills, 179 S.E. 188, 
50 Ga.App. 531—Central of Geor¬ 
gia Ry. Co. V. Leonard, 176 S.E. 
137, 49 Ga.App. 689—Copeland v. 
McElroy, 176 S.E. 67, 49 Ga.App, 
490—Smith v. Kleinberg, 174 S^E. 
731, 49 Ga.App. 194—Brown v. Sa¬ 
vannah Electric & Power Co.‘ 167 
S.E. 773, 46 Ga.App. 393—Atlan¬ 
ta, B. & C. R. Co. V. Smith, 169 S.E. 1 
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298, 43 Ga.App, 457—Byrd v, Grace, 
158 S.E. 467, 43 Ga.App. 255—John¬ 
son V. Wofford Oil Co., 157 S.E 
349, 42 Ga.App. 647. 

Idaho.—Owen v. Taylor, 114 p 24 
258, 62 Idaho 408. 

Ill.—Katsinas v. Colgate-Palmolive 
Feet Co.. 20 N.E.2d 127, 299 Ill Aim 
347. 

Ind.—Standard Paving Co. v. Began 
184 N.E. 715. 97 Ind.App. 300. 

Kan.—Shirack v. Gage, Kan., 204 P. 

2d 587, 16-6 Kan. 719. 

N.J.—German v. Harris, 148 A. 619, 
106 N.J.Law 521. 

Pa.—^Libengood v. Pennsylvania R. 
Co., 55 A.2d 756, 358 Pa. 7—Bock- 
stoce V. Pittsburgh Rys. Co., 4& 
A.2d 126, 159 Pa.Super. 237—Con- 
tillo V. City of Pittsburgh, 45 A.2d 
366, 158 Pa.Super. 524—^Vunak v. 
Walters, 43 A.2d 536, 157 Pa.Super. 
660—Clancy v. Yellow Cab Co., 97 
Pa.Super. 439. 

62. U.S.—Atlantic Coast Line R. Co. 
V. Mitchell. C.C.A.Ga., 157 P.2d 880. 

Ga.—Banks v. Housing Authority ot 
City of Atlanta, 53 S.E.2d 595, 79 
Ga-App. 313—Evans v. Georgia- 
Northern R. Co., 52 S.E.2d 28, 78 
Ga.App. 709—Southern R. Co. v. 
Parkman, 5 S.E.2d 685, 61 Ga.App. 
62—Dodson v. Southern Ry. Co., 
190 S.E. 392, 55 Ga.App. 413. 

N.J.—Card v. Carrigan, 61 A.2d 263, 
137 N.J.Law 722. 

63. U.S.—Tobin v. Pennsylvania R. 
Co., 100 P.2d 435, 69 App.D.C. 262. 
certiorari denied Pennsylvania R. 
Co. V. Tobin, 59 S.Ct. 488, 306 U.S. 
640, 83 L.Ed. 1040, 

Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 250—Hevell v. Baltimore 
Transit Co., 196 A. 103, 173 Md. 327 
—State, to Use of Balderston, v. 
Hopkins, 3 96 A. 91, 173 Md. 321— 
Shafer v. State, for Use of Sunder- 
gill, 189 A. 273, 171 Md. 506—Bal¬ 
timore & O. R. R. Co. V. State, for 
Use of Savington, 18 A, 969, 71 Md. 
590. 

Mo.—Ramel v. Kansas City Publio 
Service Co., App.. 187 S.W.2d 492. 
N.C.—^Phillips V. Nessmith, 37 S.E. 

2d 178, 226 N.C. 173. 

W.Va.—Keim v. McLaughlin, 1 S.E.. 

2d 176, 121 W.Va. 30. 

45 C.J. p 1297 notes 85, &6. 
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lig’ence as a matter of law.®* It has been asserted 
that the question of negligence is for the jury if 
there is more than a mere scintilla of evidence.®® 

Mere happening of accident; application of res 
ipsa loquitn^r. Where an accident is one that ordi¬ 
narily would not have happened if due care and cau¬ 
tion had been used, the mere fact of the injury is 
sufticient to carry the case to the jury on the ques¬ 
tion of defendant’s negligence;®® but if the acci¬ 
dent is one which might have happened notwith¬ 
standing defendant’s due care and caution the mere 
fact of the accident without further evidence from 
which an inference of negligence could be drawn 
is not sufficient to carry the case to the jury.®7 if, 
on the evidence, reasonable men might disagree as 
to whether or not the facts or conditions on which 
application of the doctrine of res ipsa loquitur de¬ 
pends were present in the case, the question is for 
the jury.®® A plaintiff who makes out a probable 
case may not be prevented from going to the jury 
by the fact that his case does not come within the 
doctrine of res ipsa loquitur or goes beyond it.®® 


Cause of accident or injury. If the cause of the 
injury is alleged and there is no evidence in the case 
to support such allegation”® or if there is no allega¬ 
tion or evidence identifying the cause of the acci¬ 
dent'^ the case must be withdrawn from the jury. 

Direct or circumstantial evidence. A jury ques¬ 
tion as to negligence can be presented by direct evi¬ 
dence or reasonable inferences therefrom,72 and the 
lack of positive and direct evidence of an eyewit¬ 
ness does not necessarily bar submission of the case 
to the jury/*> since indirect and circumstantial evi¬ 
dence of negligence may be sufficient to require sub¬ 
mission of the case to the jury.^* However, cir¬ 
cumstantial evidence must be of such character as 
to justify a reasonable inference, and no other rea¬ 
sonable inference, that the party charged was neg¬ 
ligent,”^ and plaintiff fails as a matter of law if the 
circumstantial evidence merely establishes opposing 
theories which are equally reasonable and consist¬ 
ent with the proved or admitted facts but the 
circumstantial evidence, in order to make a case for 
the jury, need not be such as to negative every other 


64. Ohio.—L.a Dow v. Baltimore & 
O. R. Co., 178 K.E. 697, 40 Ohio 
App. 458, certiorari denied 52 S.Ct. 
496, 286 U.S. 544, 76 L.Ed. 1281. 

65. N.C.—Coltrain v. Atlantic Coast 
Line R. Co.. 4 S.E.2d 853, 216 N.C. 
263—James v, Carolina Coach Co., 
178 S.E. 607, 207 N.C. 742—Moseley 
V. Atlantic Coast Line R. Co,, 150 
S.E. 184, 197 N.C. 628. 

66. Md.— Corpus Juris q^uoted in 
Potomac Edison Co. v. Johnson, 
152 A. 633. 634, 160 Md. 33. 

■N.C.—Bryant v. Burns-Hammond 
Const. Co., 150 S.E. 122. 197 N.C. 
639. 

Wis.—^Dunham v. Wisconson Gas & 
Electric Co., 280 N.W. 291, 228 
Wis. 250. 

45 C.J. p 1286 note 61. 

'.67. U.S.—Southern R. Co. v. Derr, 
Tenn., 240 F. 73, 153 C.C.A. 109. 

45 ax P 1286 note 63. 

68. Ala,—Birmingham Electric Co. 
V. Davis, 13 So.2d 8SS, 244 Ala. 
338. 

^CaL—Mintzer-v. Wilson, 68 P.2d 370, 
21 Cal.App. 2d S5. 

‘ Conn.—Motiejaitis v. Johnson, 169 A. 
606, 117 Conn. -631. 

Ill.—riKirchner ,v. Kuhlman, 79 N.E.2d 
628, 334 Ill.App. 339, 

Me.—Franklin v. Maine Amusement 
Go., 175 A. 305, 133 Me. 203. 

Mo.—Murphy v. Fidelity Nat. Bank 
& Trust Co., -4d S.W.2d 668, 226 
Mo.App. 15.81. 

Doctrine of res ipsa loquitur grener- 
ally see supra* § 220. 

: Evidence held sufficient 

To make case_ for ^jury under res 
. ipsa loattttur. 


D.C.—Canada Dry Ginger Ale Co. v. 

Jochum, Mun.App., 43 A.2d 42. 
Mo.—Stiebert v. May Dept. Stores 
Co., 218 S.W.2d 113—Carroll v. 
May Department Stores Co., ISO S. 
W.2d 793, 237 Mo.App. 981—Cum¬ 
mings V, Union Quarry & Con¬ 
struction Co., 87 S.W.2d 1039, 221 
Mo.App. 1224, 

N.H.—Cartier v. F. M. Hoyt Shoe 
Corporation, 29 A.2d 423, 32 N.H. 
263. 

N.Y.—Smith v. Leatherwear Co., 33 
N.Y.S.2d 374. 

Wash.—Genero v. Ewingr, 28 P.2d 
116, 176 Wash. 78. 

Evidence held insufficient 

To make case for jury under res 
ipsa loquitur. 

Ind.—Harable v. Brandt, 189 N.E. 633, 
98 Ind.App. 399. 

Kan.—Stroud v. Sinclair Refining Co., 
58 P.2d 77, 144 Kan. 74. 

Me.—Moose-A-Bec Quarries Co. v. 
Eastern Tractor & Equipment Co., 
29 A.2d 167, 139 Me. 249. 

Mass.—Howard v. Lowell Coca-Cola 
Bottling Co., 78 N.E.2d 7, 322 Mass. 
456. 

69. D.C. — ^Washington Loan & Trust 
Co. V. Hickey, 137 F.2d 677, 7$ U.S. 
App. D.C. 5j). 

70. Md.—State, to Use of Balder- 
ston, V. Hopkins, 196 A. 91, 173 Md. 
321—Shafer v. State, for Use of 
Sundergill, 189 A, 273, 171 Md. 506 
—Baltimore & O. R, R. Co. v. State, 
for Use of Savington, 18 A. 969, 71 
Md. 590. 


Tenn.—Elkin Motor Co. v. Ragland, 6 
Tenn. App. 166, 

45 C.J. p 1286 note 65. 

Questions of law and fact as to prox¬ 
imate cause see infra 5§ 264, 265. 

71. N.J.—Adriance v. Schenck, 112 
A. 408, 95 N.J.Law 185. 

Wash.—McClellan v. Schwartz, 166 
P. 783, 97 Wash. 417. 

72. Fla..—Jones v. Stoddard, 189 So. 
400, 138 Fla. 458. 

Tex,—Henry v. Publix Theatres Cor¬ 
poration, Civ.App.. 25 S.W.2d 695, 
error refused. 

73. Fla.—Orr v. Avon Florida Cit¬ 
rus Corporation, 177 So. 612, 13(1 
Fla. 306. 

R.I.—Vrooman v. Shepard Co., 190 A. 
452, 57 R.L 445. 

74. Fla.—Jones v. Stoddard, 180 So. 

400, 138 Fla. 458—Orr v. Avon 

Florida Citrus Corporation, 177 So. 
612, 130 Fla. 306. 

R.I.—^Vrooman v. Shepard Co., 190 A. 
452, 57 R.I. 445. 

Tenn,—Jones v, Mercer Pie Co., 214 
S.W.2d 46—Standard Oil Co. of 
Louisiana v. Roach, 94 S.W.2d 63, 
19 TennApp. 661—Nashville Ry. & 
Light Co. V. Harrison, 5 Tenn.App. 
22 . 

Tex.—Texas Pacific Coal & Oil Co. 

V. Wells, Civ.App., 151 S.W.2d 9^27, 
affirmed Wells v. Texas Paa Coal 
& Oil Co., 164 S.W.2d 660, 140 Tex. 
2 . 

75. Neb.—^Ulrich, v. Batchelder, 10 
N.W.2d 637, 143 Neb. 697. 

76. Iowa.—^Hayes v. Stunkard, lO N. 

W. 2d 19, 233 Iowa 682. 
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conceivable theory or hypothesis which ingenuity 
may invent to account for the injuryj*^ 

Several specifications of negligence. All of the 
specifications of negligence which reasonable minds 
might find to be sustained by the evidence should 
be submitted to the jury,^^ and where more than 
one specific act of negligence is alleged a case is 
made for the jury when one charge is sufficiently 
proved 

Rebuttal. In general, where plaintiff has estab¬ 
lished a prima facie case of the defendant’s negli¬ 
gence, the case goes to the jury irrespective of the 
weight of the evidence in rebuttal.^^^ In those cases 
in which an inference of defendant’s negligence is 
permissible from the mere happening of the accident 
or where a presumption of negligence results from 
the admitted or proved acts of defendant, the ques¬ 


65 aj.8. 

tion whether defendant’s explanatory evidence out¬ 
weighs such inference or presumption is one of fact 
for the jury where the explanatory evidence is itself 
contradictory or of such a character as to justify 
different inferences as to defendant’s exercise of 
due care.si Where defendant offers no evidence it 
is still for the jury to say whether plaintiff’s evi¬ 
dence may not have itself rebutted the inference oth¬ 
erwise permissible from the nature of the acci- 
dent.S2 However, where the possible inference of 
negligence is clearly overcome by undisputed evi¬ 
dence to the contrary, the case must be withdrawn 
from the jury.^^ 

Preliminary determination as to sufficiency of evi¬ 
dence. Whether the evidence is sufficient to take 
the case to the jury as to the negligence of defend¬ 
ant is a question of law for the court.84 The evi- 


77. Iowa.—Hayes v. Stunkard, su¬ 
pra. 

Pa.—Trostel v. Heading: Steel Prod¬ 
ucts Corporation, 56 Tork Le&.Rec. 
33, affirmed 31 A.2d 909, 152 Pa.Su- 
per. 273. 

78. Iowa.—Hanson v. Manning-, 239 
H.W. 793, 213 Iowa 625. 

79. XJ.S.—Pitcairn v. Landis, C.C.A. 
Ind., 82 F.2d 578. 

Mo.—Tarnell v. Missouri Utilities 
Co., App., 23 S.W.2d 225—Beebe v. 
Kansas City, 17 S.W.2d 608, 223 
Mo.App. *642. 

80. Md.— Corpus Juris cited in Ar¬ 
mour & Co. V. Leasure, 9 A.2d 672, 
580, 177 Md. 393. 

Pa.—^Anstine v. Pennsylvania H, Co., 
20 A.2d 774, 342 Pa. 423—O’Farrell 
V. Mawson, 182 A. 538, 320 Pa. 316 
—^Hegarty v. Berger, 15’5 A. 484, 
304 Pa. 221—^Forbes v. Eades, Com. 
PL, 4 Ch.est,Co. 72—Ruby v. Penn¬ 
sylvania R. Co., Com.PL, 61 Tork 
Leg.Rec. 1'7, 

45 C.J. p 1296 note 83. 

Use of so-called standard eciuip- 
xneut does not of itself establisli 
freedom from negligence as a matter 
of law.—^Wichita Valley R. Co. v. 
Burrett, Tex. Civ. App., 174 S.W.2d 
329, error refused. 

81. Ala.—Langley Bus Co. v. Mes¬ 
ser, 133 So. 287, 2'22 Ala. 533. 

Ga.— Corpus Juris q.uoted lu H. X 
Heinz Co, v. Portson, 8 S.E.2d 443, 
44-5, 62 Ga.App. 130. 

Pa.—^Ensor v. Pennsylvania R. Co., 
159 A. 872, 306 Pa. 451. 

45 C.X p 1298 note 93. 

Effect of defendant's explanation in 
res ipsa loquitur case see supra § 
220(9). 

Presumptions as to negligence of de¬ 
fendant see supra § 204. 

83, Kan.—Metropolitan St. R. Co, v. 
Warren, 86 P. 131, 89 P. 656, 74 
Kan. 244. 


83, Ga.— Corpus Juris quoted in H. 
X Heinz Co. v. Portson, 8 S.E.2d 
443, 445. 62 Ga-App. 130. 

Ky.— Corpus Juris quoted in Black 
Mountain Corporation v. Partin’s 
Adm’r, 49 S.W.^d 1014, 1017. '243 
Ky. 791. 

45 C.X p 1298 note 9'5. 

84. U.S.—Cocuzza v. Beryllium, D.C. 
Pa., 81 F.Supp. 673—McHugh v. 
national Lead Co., D.C.Mo., 60 F* 
Supp. 17—^Highland Golf Club of 
Iowa Falls, Iowa, v, Sinclair Re¬ 
fining Co., B.C.Iowa, 59 F.Supp. 
911. 

Cal.—Hill V. Eaton & Smith, 149 P.2d 
762. 65 Cal.App.2d 11. 

Ill.—^Wm. Wrigley, Jr., Co. v. Stand¬ 
ard Roofing Co., 59 n.E.2d 610, 325' 
Ill.App. 210—^Lotesto v. Baker, 246 
Ill.App, 425. 

Ind.—^Baltimore & O. R. Co. v. Rey- 
her. 24 N.E.2d 284, 216 Ind. 545. 

! La.—^Llorens v. McCann, 175 So. 44'2, 

! 187 La. 642. 

Mo.—Yerger v. Smith, 89 S.W.2d 66,' 
338 Mo. 140. 

N'.J.—Steinberg v. Bogatin Dyers & 
Cleaners, 144 A, 448, 105 H.XLaw 
294, 

n.C.—Klassette v. Liggett Drug Co., 
42 S.E.2d 411, 227 H.C. 353. 

Okl.—Chicago, R. I. & P, Ry. Co. v. 

Larmon, 45 P.2d 76, 172 Okl. 461. 

Or.—^Keys v. Griffith, 55 P.'2d 15, 163 
Or. 190. 

P£t."“Henderson v. national Drug 
Co., 23 A.2d 743, 343 Pa. 601— 
Crawford v. Shenango Valley Trac¬ 
tion Co., 157 A. 40, 102 Pa.Super. 
440. 

R. I-—Shea v. First Nat! Stores, 7 A. 
2d 196, 63 R.I. 85. 

S. D.—Barger v. Chelpon, 243 N.W. 
9'7, 60 S.D. 66. 

Tenn.—Chumley v. Anderton, 103 S. 

W.2d 331, 20 Tenn.App. 621. 

Utah.—^Pauly v, McCarthy, 166 p.2d 
601, 109 Utah 398, reversed on oth-, 
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er grounds 67 S.Ct. 962, 330 U.S. 
802, 91 L.Ed, 1261. 

45 C.X p 1297 note 87. 

Evidence held sufficient for Jury 

(1) In general. 

Md.—Fields v. Reid-Hayden, Inc,, 63 
A.2d 24. 

Mass.—Jacobson v. Simons, 104 N.E. 

490, 217 Mass. 194. 

Mich.—^Williams v. Wood, 244 K.W. 

490, '260 Mich. 322. 

Mo.—Morgan v. Oronogo Circle Min¬ 
ing Co., 141 S.W. 73*5, 160 Mo.App. 
99. 

n.Y. —Levy v. Cascades Operating 
Corporation, 46 N.E.2d 343, 289 N 
T. 714—^Romano v, Lazare & Kap¬ 
lan, 22 n.T.S.2d 213, 260 App.Div. 
941—^Welch V. Enright, 15 N.Y.S. 
2d 339, 1257 App.Div. 685, appeal 
denied 18 n.Y.S.2d 746, 259 App. 
Div. 761, appeal denied. 

(2) Escape of oil. 

Mo.—Behle v. Shell Pipe Line Cor¬ 
poration, 17 S.W.'2d 656, 223 Mo. 

I App. 401, 

' Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., Com.PL, 28 Del. 
Co. 402. 

(3) Injury to hair or scalp In 
course of beauty treatment. 

n.Y.—Pratt V. E. W. Edwards & Son, 
237 n.T.S. 372, 227 App.Div. 210. 
R.I.—Boudreau v. Shatkin, 30 A.2d 
101, 68 R.I. 504. 

(4) Overflow of septic tank.—^Kelly 
V. Kansas City Building & Loan 
Ass’n, 81 S.W.2d 440, 229 Mo.App. 
686 . 

Evidence held insufficient for jury 

(1) In general. 

U.S. —Docherty v. Robins Dry Dock 
& Repair Co., C.C.A.n.Y., 3*2 F.2d 
645. 

Ill.—Shoel V. S. S. Kresge Co., 254 Ill. 
App. 169. 

Minn.—IJuntley v. Wm. H. Ziegler* 
Co., 17 n.W.2d 290, 219 Minn. 94. 
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dence will be construed most favorably to plaintiff's . 
contcntions.^S The court should assume, for the | 
purpose of such determination, that plaintiffs evi- ; 
deuce on all controverted points is true,^® and ! 
should give him the benefit of the fullest probative 
force of the evidenceS” as well as the benefit of ev¬ 
ery fact reasonably inferable therefrom.^® 

h. Conflicting Evidence 

The question of negligence is for the Jury where 


the evidence on the Issue is conflicting; hut such ques¬ 
tion should not be submitted to the Jury If, notwithstand¬ 
ing conflicting evidence on some facts, the defendant's 
fiabiiity is clearly established or disproved by other evi¬ 
dence in the case. 

Where the facts on which the alleged negligence 
is predicated are in dispute and the evidence with 
respect thereto is conflicting, it is for the jury to 
determine what the facts are, and, under instruc¬ 
tions from the court, whether or not the facts, so 
established, constitute negligence.^^ This rule will 


Pa.—Manning v. Baltimore & O. H- 
Co., 146 A. 30, 296 Pa, 380. 

(2) DiJ»charge of fumes.—Kelley v. 
National Bead Co., Mo.App., 210 SAV. 
2d 72S. 

(3) Pall into excavation.^—Kim¬ 
brough V. Johnson, 32 S.W.2d 154, 182 
Ark. 522. 

(4) Fall of object or instrumental¬ 
ity. 

Iowa.—Pierce v, Gruben, 21 N.W.2d 
881, 237 Iowa 329. 

R.I.—Nahigian v. Belcher & Loomis 
Hardware Co., 18 A.2d 388, 66 R.I. 
194. 

(5) Fall on floor of premises. 

N.Y.—Conroy v. Saratoga Springs 

Authority, 19 N-Y.S.2d 538, 259 

App.Div. 365, affirmed 31 N.B.2d 
197, 284 N.Y, 723. 

Tenn.—Hill v. Castner-Knott Dry 
Goods Co., 166 S.W.2d 638, 23 Tenn. 
App. 230. 

(6) Golf ball striking person.— 
Page V. Unterreiner, Mo.App., 106 S. 
W.2d 528. 

85. U.S.—Oklahoma Natural Gas Co. 

V. McKee, C.C.AOkl., 121 P.2d 583. 
Kan.—Jones v. Kansas City Public 
Service Co., 147 P.2d 723, 158 Kan. 
367—Greiving v. La Plante, 131 P. 
2d 898, 156 Kan. 1&6. 

N.C.—McCrowell v. Southern Ry. Co., 
20 S.E.2d 352, 221 N.C. 366. 

Pa.—Crawford v. Shenango Valley 
Traction Co., 157 A. 40, 102 Pa.Su¬ 
per, 440. 

Tenn.—Fortune v. McGinn, 134 S.W. 
2d S9S, 23 Tenn.App. 504, rehearing 
denied 139 S.W.2d 256, 24 Tenn. 
App, 36. 

Tex.—Texas Pacific Coal & Oil Co. v. 
Wells, Civ.App., 151 S.W.2d 927, 
affirmed Wells v. Texas Pac. Coal 
& Oil Co., 164 S.W-2d 660, 140 Tex. 
2 . 

88 . Ill.—^White v. City of Belleville, 
6 N.E.2d 215, 364 Ill. 577, conform¬ 
ed to 9 N.B.2d 68, 290 Ill.App. 6X6 
—Wm. Wrigley, Jr., Co. v. Stan¬ 
dard Roofing Co., 59 N.E.2d ’510, 
325 Ill.App. 210. 

46 C.J. p 1298 note 88. 

87. N.J.—^Hart v. New York Sash & 
Door Co., 46 A.2d 385, 134 N.J.Law 
151. 

88 . III. — ^White v. City of Belleville, 
B N.B.2d 216, 364 Ill. 677, conform- 


’ ed to 9 N.E.2d 68, 290 in.App. 616 
I —Wm. Wrigley, Jr., Co. v. Stan- 

ard Roofing Co., 59 N.E.2d 510, 325 
Ill.App. 210. 

I 45 C.J. p 1293 note 89. 

Inferences from all testimony 
Plaintiff is entitled to every rea¬ 
sonable inference to be drawn from 
his own testimony as w'ell as from 
testimony of other witnesses and 
the circumstances, in determining 
whether evidence of negligence is 
sufficient for jury.—Mazza v. Green- 
stein, 80 N.E.2d 216, 82 Ohio App. 
145. 

89. XJ.s. —Gunning v. Cooley. App.D. 
C., 50 S.Ct. 231, 281 U.S. 90, 74 L. 
Ed. 720—U. S. V. Douglas Aircraft 
Co., C.A.Cal., 169 F.2d 755—Brine- 
gar V. Green, C.C.A.Iowa, 117 F.2d 
316—Dixie Motor Coach Corpora¬ 
tion V. Lane, C.C.A.Tex., 116 F.2d 
264—Hemphill v. Mississippi Pow¬ 
er Co., C.C.A.Miss., 84 F.2d 971— 
New York, O. & W. Ry. Co. v. 
Jones, C.C.A.Pa., 66 F.2d 556, cer¬ 
tiorari denied 54 S.Ct, 123, 290 U. 
S. 687, 78 L.Ed. 692—^Hampton v. 
Des Moines & C. I. R. Co., C.C.A. 
lowa, 65 P.2d 899—^Woodward v. 
Atlantic Coast Line R. R., C.C.A. 
Fla., 57 F.2d 1019—^Northwestern 
Fuel Co. V. Danielson, Minn., 57 F. 
915, 6 C.C.A. 636. 

Ala.—Montgomery City Lines v. 

Jones. 20 So.2d 599, 246 Ala. 291. 
Ark.—Missouri Pac. R. Co. v. Beard, 
128 S,W.2d 697, 198 Ark. 346. 

Cal.—Perry v. McLaughlin, 297 P- 
554, 212 Cal. 1—Thompson v. B. F. 
Goodrich Co., 120 P.2d 693, 48 Cal. 
App.2d 723—Bauer v. Davis, 111 P. 
2d 715, 43 CaLApp.2d 764—Pascoe 
V. Payne, 12 P.2d 1091, 124 Cal.App. 
528—McGarry v. Coyle, 7 P.2d 312, 
120 Cal.App. 182—Packer v. Wag¬ 
ner, 292 P. 623, 109 Cal.App. 26— 
Monroe v. Switzer, 267 P, 126, 91 
Cal.App. 364. 

D.C.—McWilliams v. Shepard, 127 F. 
2d 18, 75 U.S.App.D.C. 334—Wei- 
senberg v. Hazen, 73 F.2d 318, 63 
App.D.C. 398. 

Fla.—Bassett v. Edwards, 30 So.2d 
374, 158 Fla. 848. 

Ga. —^Westem & Atlantic R, R. v. 
Mathis, 10 S-E.2d 457, 63 Ga-App. 
172. 

Idaho.—^Dawson v. Salt Lake Hard¬ 
ware Co., 136 P.2d 733, 64 Idaho 
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666—Byington v. Horton, 102 P.2d 
652, 61 Idaho 380—Call v. City of 
Burley, 62 P.2d 101, 5 7 Idaho 58. 

III.—Jung V, Dixie Greyhound Lines, 
68 N.E.2d 627, 329 Ill.App. 361. 

Ind.—Gamble v. Lewis, 85 N.E.2d 
629—Danner v. Marquiss, 33 N.E. 
2d 511, 218 Ind. 441—New York 
Cent. R. Co. v. Casey, 14 N.E.2d 
714, 214 Ind. 464, followed in Dy¬ 
er V. New York Cent. R. Co., 14 N- 
E.2d 719, 214 Ind. 695, rehearing 
denied 17 N.E.2d 839, 214 Ind. 695 
—Indianapolis Rys. v. Williams, 59 
N.E.2d 586, 115 Ind.App. 3S3, 

Iowa.—Davis v, Knight, 35 N.W.2d 
23—Trout V. Talerico, 21 N.W.3d 
672, 237 Iowa 285—Lawson v. For- 
dyce, 12 N.lV.2d 301, 234 Iowa 632 
—Schwind v. Gibson, 260 N.W. 853, 
220 Iowa 377—Parrack v. McGaf- 
fey, 251 N.W. 871, 217 Iowa 368— 
Garmoe v. Colthurst, 246 N.W. 767, 
215 Iowa 729. 

Ky.—A. H. Bowman & Co. v. Wil¬ 
liams, 21 S.W.2d 790, 231 Ky. 433. 

Me.—Johnson v. Maine Cent. R. Co., 
38 A.2d 884, 141 Me. 38—Metrinko 
V. Witherell, 188 A. 213, 134 Me. 
483. 

Md.—Marshall v. Sellers, 53 A.2d 5, 
188 Md. 508—Baltimore Transit Co. 

V. State, to Use of Schriefer, 40 A. 
2d €78, 184 Md. 250—^Howard Coun¬ 
ty Com'rs V. Leaf, 8 A.2d 75$, 177 
Md. 82. 

Mich.—Gimino v. Sears, Roebuck & 
Co., 14 N,W.2d 636, 308 Mich. 666 
—^Edgerton v. Lynch, 238 N.W. 322, 
'255 Mich. 456. 

Minn.—Hahn v. Diamond Iron 

Works, 20 N.W.2d 704, 221 Minn. 
33—Nees v. Minneapolis St. By. 
Co.. 16 N.W.2d 758, 218 Minn. 532— 
Daivish v. Farmers" & Mechanics' 
Sav. Bank of Minneapolis, 225 N. 

W. 100, 177 Minn. 243. 

Mo.—Holmes v. McNeil, 203 S.W.2d 
665, 356 Mo, 763—Swain v. Anders, 
163 S.W.2d 1045, 349 Mo. 963— 
Lloyd V. Alton R. Co., 159 S.W.2d 
267, 348 Mo. 1222—Thompson v. St. 
Joseph Ry., Light, Heat & Power 
Co., 131 S.W.2d 574, 345 Mo. 31— 
Rouchene v. Gamble Const. Co., 89 
•S.W.2d '58, 338 Mo. 123—Frese v. 
Wells, 40 S.W.2d 652—Cech v. Mal- 
linckrodt Chemical Co., 20 S.W.2d 
509, 323 Mo. 601—Sharp v. City of 
Carthage, 5 S.W.2d 6, 319 Mo. 1028 
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not be affected by the fact that plaintiff was the 
only witness whose testimony has been introduced 
in support of his contentionor because all the 
witnesses testifying are interested,®^ or because the 
evidence preponderates greatly one way or the oth- 
er,®2 However, the issue of negligence should not 
be submitted to the jury, if, notwithstanding con¬ 
flicting evidence on some facts, defendants liability 
is clearly and fully established®® or disproved®^ by 
the other evidence in the case. 


c. TJncontroverted Evidence 

The question of negligence Is for the court If the 
evidence Is uncontroverted and only one inference can 
reasonably be drawn therefrom; but where the facts 
although undisputed, are such that reasonable men might 
differ as to the inferences to be drawn therefrom the ques¬ 
tion of negligence is for the jury. 

Where only one inference or conclusion can rea¬ 
sonably be drawn from the evidence, it is the duty 
of the court to decide as a matter of law whether 
there was negligence.®^ However, the mere circum- 


^Beahan v. St. Louis Public Serv¬ 
ice Service Co., App., 213 S.W.2d 
253—Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243—Tribout 

V. Krog-er Grocery & Baking- Co., 
App., 131 S.W.2d 261—Trott v. Ga- 
nahl Dairies Co., App., 158 S.W.2d 
247. 

Neb.—Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401—Kipf v. Bitner, 
S3 N.W.2d 518, 150 Neb. 1'55— 
Pierson v. Jensen, 33 N.'W.2d 462, 
ISO Neb. 86—Roby v. Auker, 32 N. 

W. 2d 491, 149 Neb. 734—Thomas 

V. Poulson, 30 N.W.2d 59, 149 Neb. 
44—Gutoski v. Herman, 25 N.W. 
2d 902, 147 Neb. 1001—Thomison v. 
Buehler, '25 N.W.2d 391, 147 Neb. 
811—Herman v, Firestine, 21 N.W. 
2d 444, 146 Neb, 730—Grantham v. 
Watson Bros. Transp. Co., 6 N.W. 
'2d 372, 142 Neb. 362, rehearing: de¬ 
nied 9 N.W.2d 157, 142 Neb. 362— 
Parks V. Metz, 299 N.W. 643, 140 
Neb. 235—Burry v. Interstate 
Transit Lines, 287 N.W. 66, 136 
Neb. 695—^Wilfong- v, Omaha & 
Council Bluffs St. Ry. Co., 262 N. 

W. 537, 129 Neb. 600—Campbell v. 
Slater, 254 N.W. 897, 1'27 Neb. 231. 

N.X—Yanas v. Hogran, 43 A.2d '289, 
133 N.J.Law 188. 

N.C.—Jordan v. Hatch, 152 S.E. 493, 
198 N.C. 539. 

N.D.—Pearce v. Hanlon, 233 N.W. 
840, 60 N.D. 231—Axelson v. Jar- 
dine, 223 N.W. 32, 57 N.D. 524. 

Ohio.—Beam v. Baltimore & O. R. 
Co., 68 N.E.2d 159, 77 Ohio App. 
419. 

Okl.—Oklahoma Ry. Co. v. I very, 204 
P.2d 978—Midland Val. R. Co, v. 
Pettie, 162 P.2d 643, 196 Okl. 52— 
P. & S. Taxi & Baggrage Co. v. 
Cameron, 80 P.2d 618, 183 Okl. 226 
—^Midland Valiev B- Co. v. Barnes, 
18 P.2d 1089, 162 Okl. 44—Gourley 
V. Jackson. 285 P. 84, 142 O-kl. 74. 
Or.—^Allison v. Davidson, 141 P.2d 
630, 173 Or. 244. 

Pa.—Anstine v. Pennsylvania R. Co., 
20 A.2d 774, 342 Pa. 423—Galliano 
V. East Penn Electric Co., 1'54 A. 
805, 303 Fa. 498—^Kozak v. Phila¬ 
delphia Rapid Transit Co., 92 Pa. 
Super. 574—^Mayerskl v. Pinkney, 
48 Pa.Dist. & Co. 274, 6 Fay.L.J. 
162—^Denis v, Latimer, Com.Pl., 35 
Del.Co. 313—Holliday v. Grassi, 
Com.Pl., 32 Erie Co. “25—Repp v. 
Finkel, Com.Pl;, 32 North.Co. 1'6. 


Tenn.—Ezell v. Post Sign Co., 205 S. 
W.2d 13, 30 Tenn.App. 256—Duling 
V. Burnett, 124 S.W.2d 294, 22 

Tenn.App. 5'22-s—Batts v. City of 
Nashville, 123 S.W.2d 1099, 22 

Tenn.App. 418—^Anderson v. Carter, 
118 S.W.2d 891, 22 Tenn.App. 118 
—^Whitehurst v. Howell, 98 S.W.2d 
1071, 20 Tenn.App. 314—Tubb v. 
Boyd, 13 Tenn.App. 432. 

Utah.—^Allison v. McCarthy, 147 P.2d 
870, 106 Utah 278. 

Va.—^Andrews v. Chesapeake & O. 
Ry. Co., 37 S.E.2d 29, 184 Va. 951 
—Bly V. Southern Ry. Co., '31 S.E. 
2d 564, 183 Va. 162, 172 A.L.R. 584, 
opinion adhered to 32 S.E.2d 659, 
183 Va. 406, 172 A.L.R. •584-Vir¬ 
ginia Electric & Power Co. v. 
Courtney, 27 S.E.2d 917, 182 Va. 
175—^American Tobacco Co. v. Har¬ 
rison, 27 S.E.2d 181, 181 Va. 800— 
Acme Markets v. Remschel, 24 S. 
E.2d 430, 181 Va. 171—Knight v. 
Moore, 18 S.E.2d 266, 179 Va. 139 
—^Adkins v. Young Men’s Christian 
Ass’n of Lynchburg, 141 S.E. 117, 
149 Va. 193. 

Wash.—Discargar v. City of Seattle, 
171 P.2d 205, 25 Wash.2d 306—Po¬ 
land V. City of Seattle, 93 P.2d 379, 

, 200 Wash. 208—Brown v. Nelson, 
271 P. 894, 149 Wash. 587—Crowe 
V- O’Rourke, 262 P. 136, 146 Wash. 
74. 

W.Va.—Gilkerson y. Baltimore & O. 
R. Co., 41 S.E.'2d 188, 129 W.Va. 
649—Yuncke v. Welker, 36 S-E.'2d 
410, 128 W.Va. 299—Nichols v. Ra- 
leigh-Wyoming Mining Co., 179 S- 
E. 70, 116 W.Va. 163. 

4'5 C.J. p 1287 note 70. | 

90. N.Y.—Scholl V. Broadway R, 
Co., 33 N.E. 339, 137 N.Y. 566. 

91. U.S.:—^Dixie Motor Coach Corpo¬ 
ration V. Lane, C.C.A.Tex., 116 F.2d 
264. 

92. N-C.—Jones v. American Ware¬ 
house Co., 51 S.E. 106, 138 N.C. 
546- 

45 C.J. p 1289 note 72. 

93. Minn.—Abbett v. Chicago, etc., 
R. Co., 16 N.W. 266, 30 Minn. 482. 

4'5 C.J. p 1289 note 73. 

94. Neb.—Corpus Juris cited ia 
Johnson v. Mallory, '243 N.W. 87‘2, 
874, 123 Neb. 706. 

45 C.J. p 1289 note 74. 

95. U.S.y-F. W. Wool Worth Co. v. 
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Davis, C.C.AOkl., 41 P.2d 342, cer¬ 
tiorari denied 282 US. 859, 5i S. 
Ct. 33, 75 L.Ed. 760—Kramer v. 
Mills Lumber Co., C.C.AMo., 24 P. 
2d 313, 60 A.L.R. 366—^Peterson v. 
Baltimore & O. R. Co., D.C.Pa., 73 
P.Supp. 597—Northwestern Fuel 
Co. V. Danielson, Minn., 57 P 915, 
6 C.C.A. 636. 

Ariz.—Phen v. All American Bus 
Lines, 110 P.2d 227, 56 Ariz. 567. 
Cal.—Greenwood v. Summers, 149 P. 
'2d 35, 64 Cal.App.2d 516—Parker 
V. Manchester Hotel Co., 85 P.2d 
152, 29 Cal.App.2d 446—Bartuluci 
V. San Joaquin Light & Power Cor¬ 
poration, 69 P.2d 440, 21 Cal.App.2(3 
376—Plammer v. Boring, 62 P.2d 
378, 17 Cal.App.2d 598—Locke v. 
Los Angeles Ry. Corporation, 51 P. 
2d 1111, 10 Cal.App.2d 478—Horton 
V. Stoll, 40 P.2d 603, 3 Cal.App.2d 
687—Hernandez v. Santiago Orange 
Growers’ Ass'n, 293 P. 875, 110 Cal. 
App. 229—Hanson v. Cordoza, 290 
P. 62, 106 Cal.App. 500—Wise v. 
Maxwell Hardware Co., 271 P. 918, 
94 Cal.App. 765—Ching Wing v. 
Kishe, 268 P. 483, 92 Cal.App. 

495—Monroe v. Switzer, 267 P. 125, 
91 Cal.App. 364. 

Del.—Cooke v. Elk Coach Line, 180 
A. 782, 7 W.W.Harr. 120. 

D.C.—Shu V. Basinger, Mun.App., 57 
A.2d 295—^Brown v. Clancy, Mun. 
App., 43 A.2d 296. 

Fla.—Loftin v. McGregor, 14 So.2d 
574, 152 Fla. 813. 

Ga.—Morrow v. Southeastern Stages, 
22 .S.E.2d 336, 68 Ga.App. 142— 
Stallings v. Georgia Power Co., 20 
S.E.2d 776, 67 Ga.App. 435. 

Idaho.—Corpus Juris cited In Price 
V. Pace, 296 P. 189, 191, 50 Idaho- 
'353. 

Ill.—Jung V. Dixie Greyhound Lines, 
68 N.E.2d 627, 329 Ill.App. 361— 
Gleason v. Cunningham, 44 N.E. 
2d 940, 316 Ill.App. 286. 

Ind.—Gamble v. Lewis, 85 NE.2d 629 
—^New York Cent. R. Co. v. Casey, 
14 N.B.2d 714, '214 Ind. 464, follow¬ 
ed in Dyer v. New York Cent. R. 
Co., 14 N.E.'2d 719, 214 Ind. 695. 
rehearing denied 17 N.E.2d 839, 214 
Ind. 695—Tabor v. Continental 
Baking Co., 88 N.E.2d 257, 110 Ind. 
App. 633. 

Kan.—Jones v. Kansas City Public 
. Service Co., 147 P.2d 723, 158 Kap. 
367—Johnson V. Union Pac. R. Co., 
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stance that the facts are not in dispute does not 
necessarily resolve the question of negligence into 
one of law;^^ and where the facts, although un¬ 
disputed, are such that different minds might come 


to different conclusions as to the reasonableness of 
defendant’s conduct or care the question is one for 
the jury or the trier of the facts.^^ 


143 F.2d 630, 157 Kan. e33~Grf^iv- 
inir V. Ka Plante, 131 P.2d SOS. 156 
Kan. 106—Hickey v. Fox-Ozark 
Theatres -Corporation, 131 F.2d 671, 
156 Kan. 137. 

Ky.—Franklin v. Louisville & N. R. 
Co.. 102 S.W.2d 1010. 267 Ky. 577 
•—H<TPcr V. Barren Fork Coal Co., 
52 S.W.2d 77G, 263 Ky. 446—Barret 
V. Ivison, 57 S.W.2d 1005, 248 Ky. 
243. 

Me.—Blacker v. Oxford Paper Co., 
142 A. 776, 127 Me. 228. 

Minn.—Daivish v. Farmers* & Me¬ 
chanics' Sav. Bank of Minneapolis, 
225 N.W. 100, 177 Minn. 243. 

Miss.—Supreme Instruments Corpo- 
ration v. Lehr, 1 So.2d 242, 190 
Miss. 600—City of Greenville v. 
Laury, 159 So. 121. 172 Miss. 118. 

—Hickey v. Omaha & Council 
Bluffs St. Ry. Co., 1 N.W.2d 304, 
140 Neb. 665. 

N.C.—-Baird v. Baird. 28 S.E.2d 
223 N.C. 730, stating^ New York law 
—Luttrell V. Carolina Mineral Co., 
18 S.E.2d 412, 220 N.C. 782—Reeves 

V. Staley, 18 S,E.2d 239. 220 N.C- 
573—G-odwln v. Atlantic Coast Line 

R. Co.. 17 S.E.2d 137, 220 N.C. 281 
—Pearson v. National Manufacture 
Sc Stores Corporation, 14 S.E.2d 
811, 219 N.C. 717—Murray v. At¬ 
lantic Coast Line R. Co., 11 S.B.2d 
326, 218 N.C. 392. 

N.D.—Smith v. Knutson, 36 N.W.2d 
323—Armstrong v. McDonald, 4 N. 

W. 2d 191, 72 N.D. 28—Bagg v. Ot¬ 
ter Tail Power Co,, 297 N-W. 774, 
70 N.D. 704. 

Pa.—Beck v. Stanley Co. of America, 
50 A.'2d 306, 355 Pa. 608—Mason v. 
C- Lewis Lavine, Inc., 153 A. 7-54, 
302 Pa, 472—Jackson v. Chapman, 
Com.PL, 48 Dauph.Co. 145. 

B.I.—Lemieux v. Leonard Const, Co., 
56 A.2d 189, 73 R.I. 338, reargu¬ 
ment denied 68 A.2d 625, 73 R-L 
338. 

Tenn,—Fortune v. McGinn, 134 S.W. 
2d 898, 23 Tenn.App. 504, rehear¬ 
ing denied 139 S.W.2d 256, 24 Tenn. 
App. 36—Batts v. City of Nash¬ 
ville, 123 S.W.2d 1099, 22 Tenn. 
App. 418—Anderson v. Carter, 118 

S. W.2d 891, ‘22 Tenn.App. 118— 
Renfro v. Keen, 89 S.W.2d 170, 19 
Tenn.App. 345—Little River Ry. 
Co. V. Dotson, 11 Tenn.App. 638. 

^ex.—Rio Grande, E. P. & S. F. R. 
Co. V. Dupree, Com.App., 55 S.W. 
2d 522—El Paso City Lines v. 
Stanley, Civ.App., 209 S.W.2d 810, 
error refused—Sullivan v. Tram¬ 
mell, Clv.App., 130 S.W.2d 310, er¬ 
ror dismissed, judgment correct— 
Texas & P. Ry. Co. v. Meek, Civ. 
App., T2 S.W.2d 616, error refused 
—^Magnolia Petroleum Co. v. Wink¬ 


ler, Oiv.App., 40 S,W.2d S31—Hous¬ 
ton & T. C. R. Co. V, Robins. Civ. 
App., 23 S.W.2d 461, error refus»*d. 
Utah.—Frank v. McCarthy, 1S8 P.2d 
737. 

Va.—Andrews v. Chesapeake & O. Ry. 
Co., 37 S,E.2d 29, 184 Va. 951— 
American Tobacco Co. v. Harrison, 
27 S.E.2d ISl, 181 Va. 800—Acme 
Markets v. Remschel, 24 S.E.2d 
400. 181 Va. 171. 

Wash.—Carroll v. Union Pac. R. Co., 
146 P.2d 813, 20 Wash,2d 191—Mor¬ 
ris V. Chicago, M., St. P, & P. R. 
Co., 97 P.2d 119, 1 Wash.2d 587, 
opinion adhered to 100 P.2d 19, 1 
Wash.2d 587—-Scott v. Pacific Pow¬ 
er & Light Co., 35 P.2d 749. 178 
Wash. 647—Malland v. Sims, 24 P. 
2d 70, 173 Wash. 649. affirmed and 
opinion corrected on other grounds 
27 P.2d 1119, 173 Wash. 649—Bell 

V. Northwest Cities Gas Co., 2 P.2d 
644, 164 Wash. 450. 

W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 129 W.Va. 28 7— 
Thorn v. Addison Bros. & Smith, 
194 S.B. 771, 119 W.Va, 479—Wood 
V- Shrewsbury, 186 S.E. 294, 117 

W. Va, 569—Barron v. Baltimore & 

O. R. Co., 178 S.E. 277, Il6 W.Va. 
21—Linville v, Chesapeake & O. 
Ry. Co., 177 S.E. 538. 115 W.Va. 
610. 

45 C.X p 1289 note 77. 

Inferences or conclusions from evi¬ 
dence generally see supra subdivi¬ 
sion a of this section. 

Only in clearest of cases 

Question of negligence is for court 
only in clearest of cases, when facts 
are undisputed, and all intelligent 
men can draw but one inference or 
conclusion therefrom. 

Colo.—Stocker v. Newcomb, 15 P.2d 
975, 91 Colo. 479. 

Minn.—Windorski v. Doyle, 18 N.W, 
2d 142, 219 Minn. 402—Bartley v. 
Fritz, 285 N.W. 484, 205 Minn. 192. 
Whether res ipsa loquitur applies 
is for court under admitted facts.— 
Springs v. Doll, 148 S.E. 251, 197 N. 

C. 240. 

93 , XT.S.—^Merritt v. Interstate 
Transit Lines. C.A.Iowa, 171 P.2d 
605. 

Minn.—Bimberg- v. Northern Pac. 
Ry. Co.. 14 N.W.2d 410, 217 Minn. 
187, followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 65 S.Ct 
87, 323 U.S. 752, 89 L.Ed. 602. 

Mo.—Brown v. Terminal R. R, Ass’n 
of St. Louis, App., 85 S.W.2d 226, 
certiorari quashed State ex rel. 
Terminal Assn, of St. Louis v. 
Hostetter, 119 S.W.2d 208, 342 Mo. 
859. 

Mere lafereJice of negligonco gen¬ 
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erally presents a fact question even 
though the evidence from which the 
ultimate conclusion ia to be drawn 
may be undisputed.—Employers Cas¬ 
ualty Co. V. Hicks Rubber Co., Tex. 
Civ.App., 160 S.W.2d 96, error 
granted. 

97. U.S.—Gunning v. Cooley, App. 

D.C., 50 S.Ct. 231, 281 U.S. 90, 74 
L.Ed. 720—U. S. V. Douglas Air¬ 
craft Co., C.A.Cal., 169 F,2d 755— 
Brinegar v. Green. C.C.A.Iowa, 117 

P.2d 216—Chesapeake & O. Ry. Co. 
V. J. Wix & Sons, C.C.A.Va., 87 F. 
2d 257—Hampton v. Des Moines & 
C. I. R. Co., C.C.A.Iow^a, 65 P.2d 
899—Woodward v. Atlantic Coast 
Line R. R., C.C.A.Fla«, 57 F.2d 
1019—Chapman v. Louisville & N. 
R. Co., D.C.Ky., 72 F.Supp. 793— 
Northwestern Fuel Co. v. Daniel¬ 
son, Minn., 57 F. 915, 6 C.C.A. 
836. 

Cal.—^Wright v. Los Angeles Ry. Cor¬ 
poration, 93 P.2d 135, 14 Cal.2d 168 
—Stockwell v. Board of Trustees 
of Leland Stanford Junior Uni¬ 
versity, 148 P.2d 405, 64 Oal.App.2d 
197—Thompson v. B. P. Goodrich 
Co., 120 P.2d 693, 48 Cal.App.2d 
723—Bauer v. Davis, 111 P.2d 715, 
43 Cal.App.2d 764—Bartuluci v. 
San Joaquin Light & Power Corpo¬ 
ration, 69 F.2d 440, 21 CaLApp.2d 
376—Pascoe v. Payne, 12 P.2d 1091, 
124 Cal.App. 528—Van Derhoff v. 
Chambon, 8 P.2d 925, 121 Cal.App. 
118—Smith V. Zana, 2 P.2d 224, 
115 Cal.App. 593—^^Vise v. Stott, 
300 P. 8S3, 114 Cal.App. 702— 

Malone v. Clemow, 295 P. 70, 111 
Cal.App. 13—Packer v, Wagner, 
292 P. 523, 109 Cal.App. 26—Enos 
V. Norton, 292 P. 276, 109 Cal.App. 
19—Grimes v. Richfield Oil Co. of 
California, 289 P. 245. 106 Cal.App. 
416—Patania v. Yellow-Checker 
Cab Co., 283 P. 295, 102 Cal.App. 
600—^^\Tlitmeyer v. Southern Pac. 
Co., 282 F. 1005, 102 Cal.App. 199. 
D.C.—^Weisenberg v. Hazen, 73 F.2d 
318, 63 App.D.C. 398. 

Ga,—Jordan v. Lee, 179 S.E. 739, 
61 Ga.App. 99. 

Idaho.—Corpus Juris cited in Carson 
v. Talbot. 129 P.2d 901, 904, 64 
Idaho 198—Byington v. Horton, 102 
P.2d 652, 61 Idaho 389. 

Ill.—Mueller v. 1527-31 Wicker Park 
Ave, Bldg. Corp., 77 N.E.2d 555, 333 
Ill.App. 385 —Jung v. Dixie Grey¬ 
hound Lines, 68 N.E.2d 627, 329 Ill. 
App. 361—^Denny v. Gojdblatt 
Bros., 18 N.E,2d 655, 298 Ill.App. 
325. 

Ind.—Gamble r. Loewis, 85 N.E.2d 
629—Tabor v. Continental Baking 
Co., 38 N.E.2d 257. 110 Ind.App. 
633. 
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§ 254. Contributory Negligence in General 

Ordinarily, the existence of contributory negligence 
on the part of the injured person is a question of fact 
for the determination of the jury. 


Ordinarily, the existence of contributory negli¬ 
gence on the part of the injured person is a ques¬ 
tion of fact, or a mixed question of law and fact 
for the determination of the jury.^S Where plain- 


lowa.—Lawson v. Fordyce, 12 N.W. 

2d 301, 234 Iowa 632. 

Ky,—Merchants Ice & Cold Storage 
Co. V. United Produce Co., 131 
S.W.2d 469, 279 Ky. 519. 

Me.—Sylvia v. Etscovitz, 1S9 A. 419, 
135 Me. 80, 

Mich.—Jones v. Grand Trunk West¬ 
ern R- Co., 5 N.W.2d 676, 303 Mich. 
114—^Rogers v. Grand Trunk W. 

R. Co., 2S6 N.W. 660, 289 Mich. 
397. 

Minn.—Travis v. Collett, 17 N.W.2d 
■68, 218 Minn. 692—^Nees v. Minne¬ 
apolis St. Ry. Co., 16 N.W,2d 758, 
218 Minn. 532—Bimberg v. North¬ 
ern Pac. Ry. Co., 14 N.W.2d 410. 
217 Minn. 187, followed in 14 N.W. 
2d 419, 217 Minn. 187, certiorari 
denied 65 S.Ct. 87, 323 U.S. 752, 
89 L.Bd. 602. 

Miss.—Gow Co. V. Hunter, 168 So. 
264, 175 Miss. 896—Collins Bak¬ 
ing Co. V. Wicker, 142 So. 8, 166 
Miss. 264. 

Mo.—Holmes v. McNeil, 203 S.W.2d 
665, 356 Mo. 763—Swain v. Anders, 

163 S.W.2d 1045, 349 Mo. 963— 
Lloyd V. Alton R. Co., 159 S.W.2d 
267, 348 Mo. 1222—Thompson v. St. 
Joseph Ry., Light, Heat & Power 
Co., 131 S.W.2d 574, 345 Mo. 31— 
Rouchene v. Gamble Const. Co., 89 

S. W.2d 68, 338 Mo, 123—Frese v. 
Wells, 40 S.W.2d 652—Cech v. Mal- 
linckrodt Chemical Co., 20 S.W.2d 
609, 323 Mo. 601—Beahan v, St. 
Louis Public Service Co., App., 213 
S.W.2d 253—Trott v. Ganahl 
Dairies Co., App., 158 S.W.2d 247— 
Vaccaro v. City of St. Louis, App., 
123 S.W.2d 230—Olds v. St. Louis 
Nat. Baseball Club, 104 S.W,2d 746, 
232 Mo.App. 897. 

Neb.—^Howerter v. Olson, 19 N.W.2d 
346, 145 Neb. 507, stating Wyoming 
law. 

N.J.—^Boylan v. Pennsylvania R. Co., 

164 A. 430, 110 N.J.Law 354. 

Or.—Allison v. Davidson, 141 P-2d 
530, 173 Or. 244. 

Tenn.—Duling v. Burnett, 124 S.W.2d 
294, 22 Tenn.App. 522—^Whitehurst 
V. Howell, 98 S.W.2d 1071, 20 Tenn. 
App, 314—-Merriman v. Coca Cola 
Bottling Co. of McMinnville, Tenn., 
68 S.W.2d 149, 17 Tenn.App. 433— 
Ballow V. Postal Tel. Co., 12 Tenn. 
App. 348. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Smithhart, Civ.App., 9 
S.W.2d 146. 

Va.—^Bly V. Southern Ry. Co., 31 S-E. 
2d 564, 183 Va. 162, 172 A.L.R. 
584, opinion adhered to 32 S.E.2d 
659, 183 Va. 406, 172 A.L.R. 584— 
Acme Markets v. Remschel, 24 S. 
R2d 430, 181 Va. 171. 

W.Va.—^Yuncke v. Welker, 36 S.B.2d 


410, 128 W.Va. 299—Taylor v. City 
of Huntington, 30 S.B.2d 14, 126 
W.Va. 732. 

Wyo.—Galicich v. Oregon Short Line 

R. Co., 87 P.2d 27, 54 Wyo. 123. 

45 C.J. P 1290 note 79. 

Exigencies ox expediency 

In negligence cases, where, not¬ 
withstanding evidence is not con¬ 
flicting, exigencies are to be weighed 
or matters of expediency considered, 
question is for jury unless men of 
fair mind and ordinary intelligence 
could not reasonably disagree.—Tom¬ 
linson V. Clement Bros., 154 A. 355, 
130 Me. 189. 

98. XT.S.—Consumers Power Co. v. 
Nash, C.C.A.Mich., 164 P.2d 657— 
Atlantic Coast Line R. Co. v. Mit¬ 
chell, C.C.A.Ga., 157 F.2d 880— 
Jackson County. S. D., v. Dufty, 
C.C.A.S.D., 147 F.2d 227—Ottertail 
Power Co. v. Duncan, C.C.A.S.D., 
137 P.2d 157—^Ramsouer v. Midland 
Valley R. Co., C.C.A.Ark., 135 F.2d 
101—Callaway v. Moseley, C.C.A. 
Ala., 131 P.2d 414—Conowingo 
Power Co. v. State of Maryland, 
to Use of Marshall, C.C.A.Md., 120 
F.2d 870—^Allen v. Pennsylvania R. 
Co., C.C.A.I11., 120 F.2d 63—^Duluth, 
W. & P. Ry. Co. V. Zuck, C.C.A. 
Minn., 119 P.2d 74—National Mut. 
Casualty Co. of Tulsa, OkL, v. 
Eisenhower, C.C.A.Kan., 116 P.2d 
8‘91—^Lucas v. Interstate Motor 
Freight System, C.C.A.Wis., 115 F. 
2d 602—^Nielsen v. Richman, C.C.A. 

S. D., 114 F.2d 343, certiorari denied 
Richman v. Nielsen, 61 S.Ct. 172, 
311 U.S. 705, 85 L.Ed. 458—^Picker¬ 
ing V. Corson, C.C.A.Ill., 108 F.2d 
546—Southern IBYuit Distributors 
V. Fulmer, C.C.A.Va., 107 P.2d 456 
—Montgomery Ward & Co. v. 
Snuggins, C.C-A.Miiin., 103 F.2d 
458—^Phillips Petroleum Co. v. Mil¬ 
ler, C.C.A.Minn., 84 F.2d 148— 
Hampton v. Des Moines & C. I. R. 
Co., C.C.A. Iowa, 65 F.2d 899— 
Glynn v. ICrippner, C.C.A.Minn., 60 
F.2d 406—Chesapeake & O. Ry. Co. 
V. Coffey, C.C.A.Va., 37 F.2d 320, 
certiorari denied 60 S.Ct. 353, 281 

U. S. 749, 74 L.Ed. 1160—Standard 
Oil Co. of New Jersey v. Sewell, 
C.C.A.Md., 37 F-2d 230—Kopycinski 

V. Farrar, D.C.N.D., 63 F.Supp. 857, 
appeal dismissed, C.C.A., 155 F.2d 
725 —^Nehrbass v. Home Indemnity 
Co., D.C.La., 37 F.Supp. 123. 

Ala.—Grimes v. Fulmer, 180 So. 321, 
235 Ala. 645, followed in 180 So. 
323, 235 Ala. 664, and 183 So. 924, 
28 Ala.App. 630. 

Ariz.—Campbell v. English, 110 P.2d 
219, 56 Ariz. 549. 

Ark.—SL Louis S. P. Ry. Co. v. 
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Perryman, 211 S.W.2d 647, 213 Ark, 
550—Capital Transp, Co. v. Carter] 
161 S.W.2d 746, 204 Ark. 295-^ 
Self V. Kirkpatrick, 110 S.W.2d 
13, 194 Ark. 1014—Bumpas v. Sin¬ 
clair Refining Co., 87 S.W.2d 29, 
191 Ark. 571—Ragland v. Snotz- 
meier, 55 S.W.2d 923, 1S6 Ark. 778. 
Cal.—Mastrangelo v. West Side Un¬ 
ion High School Dist. of Merced 
County, 42 P.2d 634, 2 Cal.2d 540 
— Cate V. Fresno Traction Co., 2 
P.2d 364, 213 Cal. 190—Borland v. 
Key System Transit Co., 270 P. 
194, 205 Cal. 153—Dennis v. Gon¬ 
zales, App., 206 P.2d 55 —Tuichi 
Matsumoto v. Renner, App., 202 P, 
2d 1051—^Caperton v. Mast, 192 
P.2d 467, 85 Cal.App.2d 167— 

Wright V. iSnifiin, 181 P.2d 675, 80 
Cal.App.2d 358—Lie Blanc v. 
Browne, 177 P.2d 347, 78 Cal.App. 
2d 63—Green v. Pedigo, 170 P.2d 
999, 75 Cal.App.2d 300—^Kerr v. 

Bullock's, Inc., 170 P.2d 966, 75 
Cal.App.2d 277—^De Priest v. City 
of Glendale, 169 P.2d 17, 74 Cal. 
App.2d 464—^Poster v. Einer, 158 
P.2d 978, 69 Cal.App.2d 341—Muir 
V. Cheney Bros., 148 P.2d 138, 

64 Cal.App.2d 55—Uribe v. Mc- 
Corkle, 146 P.2d 22, 63 Cal.App.2d 
61—Lay v. Pacific Perforating Co., 
144 P.2d 395, 62 Cal.App.2d 233, 
supersedeas denied 146 P.2d 923, 

65 Cal.App.2d 452—^Takako Inai v. 
Ede, 139 P.2d 76, 59 Cal.App.2d 
649—Shannon v. Thomas, 134 P.2d 
522, 57 Cal.App.2d 187—Stewart v. 
Connolly, 128 P.2d 894, 54 Cal.App. 
2d 352—^Nederveld v. Bohlander 
Trucking Co., 126 P.2d 657, 52 Cal. 
App.2d 539—^Eastman v. Atchison, 
T. & S. F. Ry. Co., 125 P.2d 664, 
61 Cal.App. 2d 653—^Kersten v. 
Young. 125 P.2d 501, 52 Cal.App. 
2d 1—Dieckmann v. Signorini, 118 
P.2d 319, 47 Cal,App.2d 481—Wis- 
well V. Shinners, 117 P.2d 677, 
47 Cal.App.2d 156—Davis v. Dun¬ 
can, 112 P.2d 300, 44 Cal.App.2d 
280—Bauer v. Davis, 111 P.2d 715, 
43 Cal.App.2d 764—^Emery v. Pa¬ 
cific Telephone & Telegraph Co., 
110 P.2d 1079, 43 Cal.App.2d 402— 
Martin v. Fox West Coast Thea¬ 
tres Corporation, 108 P.2d 29, 41 
Cal.App.2d 925—Reiman v. Moore, 
86 P.2d 156, 30 Cal.App.2d 306— 
Summers v. Dominguez, 84 P.2d 
237. 29 Cal.App.2d 308—Winkie v. 
Turlock Irr. Dist., 74 P.2d 302, 24 
Cal.App.2d 1—Mallett v. Southern 
Pac. Co., 68 P.2d 281, 20 Cal.App. 
2d 500—^Brush v. Kurstin, 63 P. 
2d 777, 11 Cal.App.2d 258—Garrison 
V. Booth. 62 P.2d 535, 10 Cal.App. 

^ 2d 738—Taylor v. Pacific Electric 
Ry. Co., 44 P.2d 680, 6 CaI.App.2d 
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tiff has clearly and indisputably conformed, or failed j to conform, to the 


531—Arrnap v. City of Oakland. 27 
F.2d 656, 135 C/d.App. 411. r<^hoar- 
in«- d».*nU*d 28 P.2d 42 2, 135 Cal. 
App. 4X1—McKinnIey v. Dalton, 17 
P.2d 160, 128 Cal.App. 29S —CosHa 
V. Hathorn, 8 P.2d 1038, 121 Cal. 
App. 257—Zurich Ins. Co, v. Coach¬ 
ella Valley Home Telephone & 
Telegraph Co., 5 PAM 943, 119 Cal. 
App. 65— Christy v. Ulrich, 298 P. 
135, 113 Cal.App. 338—MacCorkell 
V. Williams, 295 P. 879, 111 Cal. 
App. 572—Couchman v. SnelHng, 
295 845. Ill Cal.App. 192-~Goo- 

tar V. Levin, 293 P. 706, 109 Gal. 
App. 703—Bennett v. Hardy, 291 
P. 903, lOS Cal.App. 473—Ramsey 
V. Paaini, 291 P. 8S4. 108 Cal.App. 
527—Sites v. Howrey, 291 P. 597, 
108 Cal.App. 348—Fietrofitta v. 
Southern Pac. Co., 290 P. 597, 107 
Cal.App. 576—Ekwall v. Los An¬ 
geles Hat Co., 287 P, 645, 105 Cal. 
App. 300—Neilson v. Walker, 286 
P. 1091, 105 Cal.App. 23—Swartz 
V. Acme Express & Drayage Co., 
283 P. 36S, 102 Cal.App. 615—For¬ 
rest V. Pickwick Stages System, 
281 P. 723, 101 Cal.App. 426— 

Gregoriev v. Northwestern Pac. 
R. Co., 273 P. 76, 95 Cal.App. 428— 
Nelson v. Myers, 270 P. 719, 94 Cal. 
App, 66. 

Colo.—Beck V. City and County of 
Denver, 32 P.2d 261. 95 Colo. 46. 
Conn.—Smith v. L. & S. Corp., 48 A. 
2d 239, 133 Conn. 105—Delmore v. 
Polinsky, 42 A.2d 349, 132 Conn. 
28—Stabile v. D. & N, Transp. Co., 
2^ A.2d 12, 129 Conn. 11—Muse v. 
Page, 4 A.2d 329, 125 Conn. 219. 
D.C.—Peake v. Ramsey, Mun.App., 
43 A. 2d 763—^Brown v. Clancy, 
Mun.App., 43 A.2d 296—Herndon v. 
Higdon, Mun.App., 31 A.2d 854. 
Fla.—Steele v. Independent Fish Co., 
13 So.2d 14, 152 Fla. 739—Turner 
V. Modern Beauty Supply Co., 10 
So.2d 488, 152 Fla. 3—Hart v. Held, 
6 So.2d 878, 149 Fla. 33—Florida 
Motor Lines v. Newsham, 136 So. 
254, 101 Fla. 1073—L. B. McLeod 
Const. Co. V. Cooper, 134 So. 224, 
101 Fla. 441. 

Ga.—Smith v. American Oil Co., 
49 S.E.2d 90, 77 Ga-App. 463— 
Peck V. Baker, 46 S,B.2d 751, 76 
Ga-App. 588—Louisville & N. R. 
Co. V. Patterson, 42 S.E.2d 163, 75 
Ga.App. 1—De Golian v, Faulkner, 
41 S.E.2d 661, 74 Ga.App. 866— 
Porter v. Southern Ry. Co., 37 S.E. 
2d 831, 73 Ga.App. 718—Smith v. 
Swann, 35 S.B.2d 787, 73 Ga.App. 
144—Doby v. W. L. Florence Const. 
Co., 32 S.E.2d 627, 71 Ga.App. 888— 
Indian Springs Swimming Pool 
Corporation v. Maddox, 29 S.E.2d 
724, 70 Ga.App. 842—Coxy. Norris, 
28 S.E,2d 888, 70 Ga.App, 580— 
Atlantic Coast Line R. Co. v, Dick¬ 
son, 28 S.E.2d 879, 70 Ga,App. 590, 
followed in 28 S.E.2d 883, 70 Ga. 


I App. 596—Lord r. Southern Ry. [ 
Co., 28 S.E.2d 299, 70 Ga.App. 273— 
Alford V. Zeigler, 16 S.E.2d 69, 65 
Ga.App. 294—Wilson v. Ray, 13 
S.E.2d S48, 64 Ga.App. 5X0—Car¬ 
lyle V. Goettee, 13 S.E,2d 206. 64 
Ga.App. 360—Luke v. I^owell, 12 
S.E.2d 196, 63 Ga.App. 795—S*»uth- 
em R. Co. v. Parkman, ,5 S.E.2d 
685, 61 Ga.App. 62—Pollard v. 

Hagan, 4 S.E.2d 477, 60 Ga.App. 
581—Collier v. Pollard, 2 S.E. 2d 
821, 60 Ga.App. 105—S4fTithern Ry. j 
Co. V. Wilc.^x, 2 S.E.2d 225, 59 
Ga.App. 785—Harris v. City of 
Rome, 200 S.E. 337, 59 Ga.App. 279 
—Southern Ry. Co, v. Blanton, 192 
S.E. 437, 56 Ga.App. 232—Georgia 
Railroad & Banking Co. v. Gallo¬ 
way, 19G S.E. 431, 55 Ga.App. 

541—S. C. Jones Co. v. Yawn, 188 
S.E. 603, 54 Ga.App. 826—Pollard 
v. Heard, 1S6 S.E, S94. 53 Ga. 

App. 623—Lewis v. Powell, 179 S. 
E. 865, 51 Ga.App. 129, followed in 
Williams v. Powell, 179 S.E. S69, 
51 Ga.App. 135—Tybee Amu.sement 
Co. V. Odum, 179 S.E. 415. 51 Ga. 
App. 1—Eddleman v. Askew, 179 
S.E. 247, 50 Ga.App. 540—Elrod v. 
Anchor Duck Mills, 179 S.E. ISS, 60 
Ga-App. 531—Central of Georgia 
Ry. Co. V. Leonard, 176 S.E. 137, 
49 Ga.App. 689—Copeland v. Mc- 
Elroy, 176 S.E. 67, 49 Ga.App. 490— 
Smith V. Kleinberg, 174 S.E. 731, 
49 Ga-App. 194—Mason v. iFrankel, 
174 S.E. 546, 49 Ga.App. 145— 
Warren County v. Battle, 172 S.E. 
673, 48 Ga.App. 240—Brown v. 

Savannah Electric & Power Co., 
167 S.E. 773, 46 Ga.App. 393— 

West V. Rosenberg, 160 S.E. SOS, 44 
Ga.App. 211—Seaboard Air Line 
Ry. Co. V. Benton, 159 S.E. 717, 
43 Ga.App. 495, reversed on other 
grounds 165 S.E. 593, 175 Ga. 491, 
conformed to 166 S.E. 219, 45 Ga. 
App. 832—Central of Georgia Ry. 
Co. V. Jones, 159 S.E. 613, 43 Ga. 
App. 507—Southern Ry. Co. v. Sla¬ 
ton, 154 S.E. 718, 41 Ga-App. 759— 
Farrar v. Farrar, 152 S.E. 278, 41 
Ga.App. 120—Ray v. Pan-American 
Petroleum Corporation, 148 S.E, 
669, 40 Ga.App. 50—^Heath v. Louis¬ 
ville & N. R. Co., 147 S.E. 793, 39 
Ga.App. 619—Reed v. Southern Ry. 
Co., 140 S.E. 921, 37 Ga.App. 550. 

Idaho.—Baldwin v. Ewing, 204 P.2d 
430—OConnor v. Meyer, 154 P.2d 
174, 66 Idaho 15—Baldwin v. 

Mittry, 102 P.2d 643, 61 Idaho 

427—^Allan v. Oregon Short Line 
R. Co., 90 P.2d 707, 60 Idaho 267— 
Adkins V. Zalasky, 81 P-2d 1090, 
59 Idaho 292—^Bennett v. Deaton, 
68 P.2d 895, 57 Idaho 752. 

Ill.—McManaman v. Johns-Manville 
Products Corp., 81 N,E.2d 137, 400 
Ill. 423—Lasko v. Meier, 67 N.E. 
2d 162, 394 Ill. 71—Briske v. Vil¬ 
lage of Burnham, 39 N.E.2d 976, 
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standard of care fixed or defined 

379 Ill. 193—Blumb v. Getz, 8 N.E. 
2d 62*1, .366 III, 273, conformed to 
13 N.P:.2d 1019, 294 Hl.App. 432— 
Ziraldo v. W. J. Lynch Co., 6 N.E. 
2d 125, 365 HI. 197—Winterstecm 
V. National Cooperage & Wooden- 
ware Co., 197 N.E. 578, 361 Ill. 
95—I..oui.«>'vjHe N. A. & C. Ry. Co. 
V. Red, 39 N.E. 1086, 154 HI. 95— 
Killian V. Pennsylvania R. Co., 
82 N.E.1M 834, 336 IlI.App. 152— 
Peteryon v, Hendrickson, SI N.E.2d 
266, 335 IlI.App. 223—Hanneken v. 
Eichler, 75 N.E.2d 244, 332 Ill. 
App. 437—Ames v. Terminal R. 
Ass'n of St, Louis, 75 N.E.lM 42, 
332 IlI.App. 187—Moffltt v. O. L. D. 
Forwarding Co., 73 N.E.2d 164, 331 
IlI.App. 278—Ijang.^ton v. Chicago 
& N. W. Ry. Co., 70 N.E.2d S52, 330 
IlI.App. 260, aflirmed 75 N.E. 2d 
363, 398 Ill. 248—Raimondi v. Zif- 
frin Truck Lines, 70 N.E.2d 221, 
329 IlI.App. 650—Kelly v. Priel, 70 
N.E. 2d 87. 329 IlI.App. 651—Panel la 
V. 'VVeil-McLain Co.. 67 N.E. 2d 699, 
S29 Hl.App, 240—Ritter v. Nieman, 
67 N.E.2d 417, 329 IlI.App. 163— 
Zoloth V. Wacker-Wabash Corp., 
66 N.E.2d 443, 32S IlI.App. 564— 
Wilson V. Superb Cleaning & Dye¬ 
ing Corp., 61 N.E.2d 773. 326 Ill. 
App. 262—Fitch v. Thomson, 54 
N.E.2d 623, 322 Hl.App. 703—Little 
V. Illinois Terminal R. Co., 60 
N.E.2d 123, 320 Hl.App. 163—Blum- 
berg V. Baird, 49 N.E.2d 745, 319 
Hl.App. 642—Carrell v. New York 
Cent. R. Co., 47 N.E-2d 130, 317 
IlLApp. 481, affirmed 52 N.E.2d 
201, 384 Ill. 599—Brown v. Steed, 
47 N.E.2d 114, 317 Hl.App. 541— 
Prill V. City of Chicago, 46 N.B.2d 
119, 317 Hl.App. 202—Lotspiech v. 
Continental Illinois Nat. Bank & 
Trust Co. of Chicago, 45 N.E.2d 
530, 316 Hl.App. 482—Kellenberger 
V. Mitchell, 44 N.E.2d 73, 316 Ill. 
App. 112—Walker v. Illinois Com¬ 
mercial Tel. Co., 43 N.E. 2d 412, 315 
Hl.App. 553—^Zator v. Cummings, 
42 N.E.2d 868, 315 Hl.App. 210— 
Schulenburg v. City of Chicago, 42 
N.E.2d 752. 315 Hl.App. 213—Mc- 
Caughan v. Boswell, 40 N.E.2d 557, 
313 Hl.App. 651—Bryant v. Taylor, 
40 N.E.2d 545, 318 Hl.App. 650— 
Strawn v. Perbix, 40 N.E.2d 93, 313 
IlI.App. 351—^Watkins v. Town of 
Cicero, 37 N.K2d 785, 312 Hl.App. 
380—Fugett V. Murray, 35 N.E.2d 
946, 311 Hl.App. 323—Blaehek v. 
City Ice & Fuel Co., 35 N.E.2d 416, 
811 Hl.App. 1—Hellwig v. Lome- 
lino, 33 N.E.2d 174, 309 Hl.App. 
369—^Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Hl.App. 
456—^Wallace v. Parnell. 28 N.E.2d 
569, 306 HUApp. 310—Rowley v. 
Rust 26 N.B,2d 520, 304 IlI.App. 
364—Carter v. Geeseman, 25 N.E. 
2d 120, 303 HUApp. 280—Nice v. 
Hllnols Cent R. Co., 25 N.B.2d 
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by law or to the standard of prudence to which, | judged in the light of common knowledge and ex- 


104, 303 Ill.App. 292—Russell v. 
Richardsop, 24 N.B.2d 185, 302 Ill. 
App. 589—Habenstreit v. City of 
Belleville, 23 N.E.2d 808, 302 Ill. 
App. 383—Miller v. Russell, 23 N, 
E.2d 775, 302 Ill.App. 165—Brett 
V. Century Petroleums, 23 N.E.2d 
359, 302 Ill.App. 99—Katsinas v. 
Colgate-Palmolive Peet Co., 20 Isr.E. 
2d 127, 299 Ill.App. 347—Wells v. 
Wise, 18 N.B.2d 750, 298 Ill.App. 
252—Painter v. Keeshin Motor Ex¬ 
press Co., 18 N'.E.2d 65. 297 Ill. 
App. 557—^Nordman v. Carlson, 10 
2^,E.2d 53, 291 Ill.App. 438—Glass- 
man V. Keller, 9 N.E.2d 689, 291 
Ill.App. 262—^Dambacher v. Illinois 
Cent. R. Co., 6 N.E-2d 226, 288 Ill. 
App. 457—Grubb v. Illinois Ter¬ 
minal Co., 3 K.B.2d 948, 286 Ill. 
App. 499, reversed on other 
grounds 8 N.E.2d 934, 366 Ill. 330— 
Thompson v. Riemer, 283 Ill.App. 
371—Smith v. Courtney, 281 Ill. 
App. 530—Uhls V. Old Ben Coal 
Corporation, 281 Ill.App. 254—El¬ 
liott V. Atchison, T. & S. F. Ry. 
Co., 262 Ill.App. 466—Foreman 
Trust & Savings Bank v. Chicago 
Rapid Transit Co,, 252 Ill.App. 
151. 

Ind.—Silvestro v. Walz, 51 I^.E.2d 
629, 222 Ind. 163—Cushman Motor 
Delivery Co. v. McCabe, 36 N.B.2d 
769, 219 Ind, 156—Baltimore <& O. 
R. Co. V. Reyher, 24 N.R2d 284, 
216 Ind. 545—^Emge v. Sevedge, 
App., 76 N.E.2d 687—Fields v. 
Hahn, 57 N.E.2d 955, 115 Ind.App. 
365, petition dismissed 69 N.B.2d 
359, 223 Ind. 178—Town of Argos 
V. Harley, 49 N,E.2d 552, 114 Ind, 
App. 290—City of Gary v. Bont- 
rager Const. Co., 47 N.E.2d 182, 
113 Ind.App. 151—Toenges v. Wal¬ 
ter, 32 N.E.2d '95, 10 9 Ind.App. 41— 
Pfisterer v. Key, App., 27 N.E.2d 
892, affirmed 33 N.B.2d 330, 218 Ind. 
621—Gatewood v. Lynch, 23 N.E. 
2d 289, 107 Ind-App. 168—Olsen v. 
Edgerly, 18 N.E.2d 937, 106 Ind. 
App. 223—Chesapeake & O. Ry. Co. 
V. Williams, 15 N.E.2d 384, 114 
Ind.App. 160—^Davis v. U. S. Kat. 
Bank of Indiana Harbor at East 
Chicago, 186 h7.E. 339, 98 Ind.App. 
680—Standard Paving Co. v. Fegan, 
184 N.E. 715, 97 Ind.App. 300— 
Chicago, S. S. & S. B. R. Co. v. 
Luca, 170 N.E. 564, 91 Ind.App. 
621—Cole V. Searfoss, 97 N.E. 345, 
49 Ind.App. 334. 

Iowa.—Taylor v. Krai, 29 N.W.2d 
241, 238 Iowa 1018—Beach v. City 
of Des Moines. 26 N.W.2d 81, 238 
Iowa 312—Wamhold v. Brock, 19 
N.W.2d 582, 236 Iowa 758—Sanford 
V. Goodridge, 13 N.W.2d 40, 234 
Iowa 1036—Odegard v. Gregerson, 
12 N.W.2d 559, 234 Iowa 325— 
Shettler v. Fa;rmers Light & Pow¬ 
er Co., 11 N.W.2d 394, 233 Iowa 
1243—^Nurnburg v. Joyce, 7 N.W. 


2d 786, 232 Iowa 1244—Johannsen 

V. Mid-Continent Petroleum Corpo¬ 
ration, 5 N.W.2d 20, 232 Iowa 805 
—Rhinehart v. Shambaugh, 298 N. 

W, 876, 230 Iowa 788—Pierce v. 
Dencker, 291 N.W. 781, 229 Iowa 
479—Gumming v. Dosland, 288 N. 
W. 647, 227 Iowa 470—Glover v. 
Vernon, 285 N.W. 652, 226 Iowa 
1089—^Andrews v. Young Men’s 
Christian Ass’n of Des Moines, 284 
N.W. 186, 226 Iowa 374—O’Meara, 

V. Green Const. Co., 282 N.W. 735, i 
225 Iowa 1365—Youngman v. 
Sloan, 281 N.W. 130, 225 Iowa 558 
—Johnston v. Johnson, 279 N.W. 
139, 225 Iowa 77, 118 A.L.R. 233— 
Williams v. Kearney, 278 N.W. 180, 
224 Iowa 1006—Swan v. Dailey- 
Luce Auto Co., 277 N.W. 580, 225 
Iowa 89, rehearing denied 281 N. 

W. 604, 225 Iowa 89—Huston v. 
Lindsay, 276 N.W. 201, 224 Iowa 
281—Denny v. Augustine, 275 N. 
W. 117, 223 Iowa 1202—Carpenter 

V, Wolfe, 273 N.W. X69, 223 Iowa 
417—Schelldorf v. Cherry, 264 N. 

W. 54, 220 Iowa 1101—McWilliams 
V. Beck, 262 N.W. 781, 220 Iowa 
906—McManus v. Emmetsburg 
Farmers’ Co-op. Creamery Co., 259 

N. W. 921, 219 Iowa 860—Deiling 

V. Des Moines Ry. Go., 251 N.W. 
622, 217 Iowa 687—Tinley v. Cham¬ 
bers Implement Co., 249 N.W. 390, 
216 Iowa 458—Perkins v. Schmit 
Const. Co., 245 N.W. 343, 215 Iowa 
350—Holub V. Fitzgerald, 243 N. 

W. 575, 214 Iowa 857—^Wheeler v. 
Peterson, 240 N.W. 683, 213 Iowa 
1239—Smith v. City of Hamburg, 
237 N.W. 330, 212 Iowa 1022—Rob¬ 
ertson V. Carlgren, 234 N.W. 824, 
211 Iowa 963—Nelson v. P. W. 
Woolworth & Co., 231 N.W. 665, 
211 Iowa 692—Pettijohn v. Weede, 
227 N.W. 824, 209 Iowa 902—Burke 
V. Town of Lawton, 223 N.W. 397, 

207 Iowa 585—Gilliam v. Chicago, 

R. I. & P. Ry. Co., 222 N.W. 12, 
206 Iowa 1291—^Howard v. City of 
Waterloo, 221 N.W. 812, 206 Iowa 
1109—^Murphy v. Iowa Electric Co., 
220 N.W. 360, 206 Iowa 567. 

Kan,—Shirack v. Gage, 204 P.2d 587, 
16'6 Kan. 719—Early v. Burt, 7 P. 
2d 95, 134 Kan, 445, adhered to 12 
P.2d 1117, 135 Kan. 717. 

Ky.—Bryant v. City of Louisville, 

208 S.W.2d 306, 306 Ky. 414— 

Winebarger v. Fee, 205 S.W.2d 

’ 1010, 305 Ky. 814—Chesapeake & 

O. Ry. Co. V. Pittman, 166 S.W.2d 
443, 292 Ky. 331—Jones v. Sharp’s 
Adm’r, 139 S.W.2d 731, 282 Ky. 638, 
followed in Jones v. Vance, 139 

S. W.2d 735, 282 Ky. 646—Hogge v. 

Anchor Motor Freight of Delaware, 
126 S.W.2d 877, 277 Ky. 460— 

Deshazer v. Cheatham, 24 S.W.2d 
936, 233 Ky. 59^—Padgett v. Brang- 
an, 15 S.W.2d 277, 228 Ky. 440— 
Stephenson’s Adm’x v. Sharp's 
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./ Ex’rs, 1 S.W.2d 957, 222 Ky 

Overton’s Adm’x v. City of Loull^ 
vine, 298 S.W. 968, 221 Ky, 289. 
Me.—Bechard v. Lake, H A.2d 2*67 
136 Me. 385—Trumpfeller v. Cran¬ 
dall, 155 A. 646, 130 Me. 279-_ 

Tomlinson v. Clement Bros. 154 a 
355, 130 Me. 189. ’ 

Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d *622—Garozynski v 
Daniel, 57 A.2d 339—State, to Use 
of Brandau, v. Brandau, 6 A 2 (i 
233, 176 Md. 584—Miles v. State, 
for Use of Wistling, 198 A. 724,' 
174 Md. 292—State, for Use of 
Hoffman, v. Potomac Edison Co 
170 A. 568, 166 Md. 138. 

Mass.—Perry v. Stanfield, 180 N.E. 
614, 278 Mass. 563—O’Connell v. 
McKeown, 170 N.E. 402, 270 Mass. 
432. 

Mich.—Thurkow v. City of Detroit, 
291 N.W. 29, 292 Mich. 617—Reedy 

V. Goodin, 281 N.W. 377, 285 Mich, 
614. 

Minn.—Leitner v. Pacific Gamble 
Robinson Co., 26 N.W.2d 228, 223 
Minn. 260—Jeddeloh v. Hockenhull, 
18 N.W.2d 682, 219 Minn. 641- 
Anderson v. Johnson, 294 N.W. 224, 
208 Minn. 373. 

Miss.—Davidson v. McIntyre, 32 So. 

2d 160, 202 Miss. 325. 

Mo.—Young V. City of Farmington, 
196 S.W.2d 124—Perkins v. Kan¬ 
sas City Southern Ry. Co., 49 S. 

W. 2d 103, 329 Mo. 1190—Tribout v. 
Kroger Grocery & Baking Co., 
App., 191 S.W.2d 261—Brooks v. 
City of Ste. Genevieve, App., 164 S. 
W.2d 164—Philippi v. New York, 
C. & St, L. R. Co., App., 136 S.W.2d 
339—^Dirickson v. Thompson, App., 
120 S.W.2d 198—Howard v. S. C. 
Sacks, Inc., App., 76 S.W.2d 460— 
Lincoln v. St. Louis-San Francisco 
Ry. Co., 7 S.W.2d 460, 223 Mo.App. 
46. 

Mont.—^Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431—Koppang v. 

Sevier, 75 P.2d 790, 106 Mont. 79— 
Pulton V. Chouteau County Farm¬ 
ers’ Co., 37 P.2d 1025, 98 Mont. 48 
—^Wise V. Stagg, 22 P.2d 308, 94 
Mont. 321—Fierce v. Safeway 
Stores, 20 P.2d 253, 93 Mont. 560— 
Autio V. Miller, 11 P.2d 1039, 92 
Mont. 150—^Armstrong v. Billings, 
283 P. 226, 86 Mont. 228 —Olson v. 
City of Butte, 283 P. 222, 86 Mont. 
240, 70 A.L.R. 1362. 

Neb.—Hartford Fire Ins. Co. of Hart¬ 
ford, Conn., V. Red Willow County, 
30 N.W.2d 51. 149 Neb. 10—Pinches 
V. Village of Dickens, 264 N.W. 
877, 127 Neb. 239. 

Nev.—^Musser v. Los Angeles & S. L. 

R. Co., 299 P. 1020, 63 Neb. 304. 

N. J.—Beck V. Monmouth Lumber Co., 
59 A.2d 400, 137 N.J.Law 268— 
Shappell V. Apex Express, 37 A2d 
849, 131 N.J.Law 683—^Noa v. Le 
Gore, 35 A.2d 691, 131 N.J.Law 229 
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perience, all persons similarly situated must con- | form, the question of contributory negligence be- 


—^Shlpp V. Thirty-Second Street 
Corporation, 33 A.2d 852. 130 N.J. 
L*aw 518, 568—Hyman v. Bierman, 
31 A.2d 762. 130 N.J.Law 170— 
Flanigan v. Madison Plaza Grill, 
30 A.2d 38, 120 N-.J.Haw 410. af¬ 
firmed 33 A.2d 004. 130 N.J.Law 
532—Eurciar v. Public Service Co¬ 
ordinated Transport, 23 A. 2d 171, 
127 N.J.Law 424—Horowitz v. 
Schaverman, 187 A. 346. 117 N.J. 
Law 314—Rizzolo v. Public Serv¬ 
ice Coordinated Transport, 166 A. 
456, 111 X.JXaw 107—Branijran v. 
Demarost, 160 A. 319, 109 N.J.Law 
123—German v. Harris, 148 A. 619, 
106 N.J.Law 521—Piorentino v. 
Farr & Bailey Mfg. Co., 125 A. 122, 
100 N.J.Law 143—Myles v. Suss- 
man, 171 A. 547, 12 N.J.Misc. 341. 
N.M.—Lucero v. Harshey, 165 P.2d 
687, 50 N.M. 1—Olguin v. Tlfyge- 
sen, 143 P.2d 5S5, 47 N.M. 377— 
Gray v. Esslinger, 130 P.2d 24, 46 
N.M. 421, rehearing denied 131 P. 
2d 981, 46 N.M. 492. 

N.T.—Schrader v. New York, C. & 
St. L. R. Co., 172 N.K 272, 254 N. 
Y. 148—Masterson v. City of Me- 
chanioville, 87 N.Y.S.2d 94, 274 
App.Div. 736—Moore v. Hudson & 
M. R. Co.. 53 N.Y.S.2d S93, 269 
App.Div. 686—Giardina v. Garner- 
ville Holding Corporation, 38 N.Y. 
S.2d 913, 265 App.Div. 1004, af¬ 
firmed 50 N.E.2d 1015, 291 N.Y. 619 
—Leshinsky v. Cohen, 27 N.Y.S.2d 
865, 262 App.Div. 775—Wahrhaftig 
V. Berber^h, 21 N.Y.S.2d 364, 259 
App.Div. 1114—Firemen's Ins. Co. 
V. Pure Oil Co., 20 N.Y.S.2d 143, 
259 App.Div. 906, reversed on other 
grounds 30 N.E.2d 601, 284 N.Y. 
293—Berman v. R. S. & Z. Realty 
Corporation, 236 N.Y.S. 576, 227 
App.Div. 730—Rashkoff v. Erie R, 
Co., 126 N.Y.S. 489, 141 App.Div. 
624, affirmed 100 N.E. 1133, 206 N. 

Y. 744. 

N.C.—Godwin v. Atlantic Coast Line 
R. Co., 17 S.R2d 137, 220 N.C. 281 
—Hayes v. Western Union Tele¬ 
graph Co., 189 S.E. 499, 211 N.C. 
192—Lincoln v. Atlantic Coast 
Line R. Co., 178 S.E. 601, 207 N.C. 
787—Hood V. Mitchell, 167 S.E. 570, 
204 N.C. 130—Butner v. Atlantic & 

Y. Ry. Co., 155 S.E. 601, 199 N.C. 
695. 

N.D.—Smith v. Knutson, 36 N.W.2d 
323—Pagerlund v. Jensen, 24 N.W. 

2d 816, 74 N.D. 766—Wilson v. 
Oscar H. Kjorlio Co., 12 N.W.2d 
626, 73 N.D. 134—Leonard v. North 
Dakota Co-Op. Wool Marketing 
Ass’n, 6 N.W.2d 576. 72 N.D. 310 
—^Armstrong v. McDonald, 4 N.W. 

2d 191, 72 N.D. 28—Schnell v. 
Northern Pac. Ry. Co., 1 N-W.2d 
66, 71 N.D. 369—Bagg v. Otter Tail 
Power Co., 297 N.W. 774, 70 N.D. 
704—^State v- Yellow Cab Co„ 245 
N.W. 382, 62 N.D. 733. 


Ohio.—Giovinale v. Republic Steel 
Corp., App., 81 N.E.2d 242, reversed 
on other grounds S4 N.E. 2 d 904, 
161 Ohio St. 161—Smith v. Toledo 
& O. C. R. Co., 1 $ N.E.2d 134, 133 
Ohio St. 598—Poole v. Wingett, 30 
Ohio N.P..N.S., 179. 

Okl.—Bunch v. Perkins, 180 P. 2 d 
664. 198 Okl. 517. 

Or.—Martin v. Harrison, 186 P. 2 d 
534, 181 Or. 121 —Burnett v. Wein¬ 
stein, 59 P.2d 258, 154 Or. 308— 
Shaefer v. Investors' Co. of Oregon, 
41 P.2d 440, 1.50 Or. 16, 97 A.L.R. 
213—Rice v. City of Portland, 17 
P. 2 d 562, 141 Or. 205—Schassen v. 
Columbia Gorge Motor Coach Sys¬ 
tem, 270 P. 530, 126 Or. 363. 

Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co., 61 A.2d 846, 360 Pa. 279— 
Oberheim v. Pennsylvania Sports 
and Enterprises, Inc., 55 A.2d 766, 
35S Pa. 62—Usher v. Pittsburgh & 
L. E. R. Co., 16 A.2d 3S7. .340 Pa. 
234—Weschler v. Buffalo & Lake 
Erie Traction Co., 143 A. 119, 293 
Pa. 472—Stewart v. City of Pitts¬ 
burgh, 43 A.2d 393. 157 PaSuper. 
347—Lasch v. Cohn, 196 A. 581, 130 
Pa.Super. 161—O'Brien v. Borough 
of Jeannetto, 194 A. 314, 128 Pa. 
Super. 443—Cunningham v. Spang¬ 
ler, 1S6 A. 173, 123 PaSuper. 151 
—Cran.ston v. Aronimlnk Transp. 
Co., Com.PL, 31 Del.Co. 195— 
Stankevich v. City of Scranton, 
Com.PL, 38 Lack.Jur. 161—Swei- 
gart V. Yoder, Com.PL, 49 Lane. 
Rev, 328—^Follweiler v. Pennsyl¬ 
vania Power & Light Co., Com.PL, 
20 Leh.L.J. 409—Sterling v. Grand 
Union Stores, Com.PL, 31 Luz.Leg. 
Reg. 221—^Kennedy v. Borough of 
Dormont, Com.PL, 85 Pittsb.Leg.J. 
832, 29 Mun.L.R. 140—Shaw v. Ma¬ 
lone, Com.PL, 55 York Leg.Rec. 150 
—Zinn V. Bentz, Com.PL, 55 York 
Leg.Rec. 149. 

R. I.—Lemieux v. Leonard Const. Co., 
66 A.2d 189, 73 R.I. 338, reargument 
denied 58 A.2d 625, 73 R.I. 338— 
Floyd V. Turgeon. 27 A.2d 330, 68 
R.L 218—McMahon v. United Elec¬ 
tric Rys. Co., 27 A.2d 296, 68 R.I. 
256—Harmon v. Costanza, 23 A.2d 
ISO, 67 R.I. 291—^Banewicz v. Sulli¬ 
van, 20 A.2d 273, 66 R.L 494—Puc- 
ciarelli v. United Electric Rys. Co., 

11 A.2d 924, 64 R.I. 269—Seamans 
V. Fitzpatrick, 6 A.2d 742, 63 R.I. 

37 —Donahue v. News Tribune Co., 
200 A. 454, 61 R.I. 96—Hoyt v. 
Allen, 181 A. 411, 65 R.I. 360— 
Peycke v. United Electric Rys. Co„ 
142 A. 232, 49 R.L 257. 

S. C,—Gammer v. Atlantic Coast Line 
R. Co., 51 S.E.2d 174, 214 S.C. 71 
—Crosby v. City of Chester, 14 S. 
E. 2 d 652 , 197 S.C. 66 —Augustine v. 
Christopoulo, 13 S.E.2d 918, 196 S. 

C. 381—Bolen v. Strange, 6 S.E.2d 
466, 192 S.C. 284—Hutchinson v. 
City of Florence, 200 S.E. 73. 189 
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S.C. 123—Rowland v. Town of Dil¬ 
lon, 199 S.E. 525, 188 S.C. 408. 

S.D.—Haaae v. WiUers Truck Serv¬ 
ice, 34 N.W.2d 313—Iver.son v, 
Knorr, 298 N.W. 28, 6S S.D. 23^— 
Ulrlkson v. Chicago, M., St. P. & 
P. R. Co., 268 N.W. 369, 64 S.D. 
476. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775—Osborn v. 
City of Nashville, 185 S.W.2d 510, 
182 Tenn. 197—Olins v. Schocket, 
App., 215 S.W,2d 18—Bailey v. Al- 
lov/ay Bros. Co., 192 S.W.2d 849, 29 
Tenn.App. 1 —Duling v. Burnett, 
124 S.W.2d 294, 22 Tenn.App. 522— 
Patillo V. Gambill, 124 S.W.2d 272, 
23 Tenn.App. 4S5—Anderson v. 
Carter, 118 S.W.2d 891. 22 Tenn. 
App. 118—Gargaro v. Kroger Gro¬ 
cery & Baking Co.. 118 S.W.2d 561, 
22 Tenn.App, 70—Hall Grocery Co. 
V. Wall, 13 Tenn.App. 203. 

Tex.—Lang v. Henderson, 215 S.W.Sd 
585, 147 Tex. 353—Texas & Pac. Ry. 
Co. V. Day, 197 S.W,2d 332, 145 Tex. 
277—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.W.2d 
816 —Phelps V. Drainage DIst. No. 

1 of Chambers County, Civ.App., 
216 S-W.2d 842, error refused, no 
reversible error—Loughry v. 
Hodges, Civ.App., 215 S.W.2d 669, 
error refused, no reversible error— 
El Paso City Lines v. Stanley, Civ. 
App., 209 S.W.2d SlO, error refused 
—Lackey v. Moffett, Civ.App., 172 
S.W.2d 715—Burton v. Billingsly, 
Civ.App., 129 S.W.2d 430, error re¬ 
fused—Texas & N. O. R. Co. V. 
Brook, CivA.pp., 127 S.W.2d 599, 
error dismissed, judgment correct 
—Lewis V, Martin, Civ.App., 120 
S.W.2d 910, error refused—Jacobs 
V. Bailey, Civ.App., lig S.W.2d 484, 
error dismissed—Cruse v. Chacon, 
Civ.App., 67 S.W.2d 399, error dis¬ 
missed—Texas & N. O. Ry. Co. V. 
Adams, Civ.App., 27 S.W.2d 331, er¬ 
ror dismissed. 

Vt.—Kennedy v. Laramee, 61 A.2d 
547 , ll5 Yt. 35S—Labrecque v. 
American News Co., 58 A.2d 873, 
115 Vt. 305. 

Va.—Virginia Electric & Power Co. 

V. Steinman, 14 S.B.2d 313, 177 Va. 
468—Penoso v. D. Pender Grocery 

Co., 13 S.E,2d 310, 177 Va. 245_ 

Miller V. Jones. 6 S.E.2d 607, 174 
Va. 336—Spence v. American Oil 
Co., 197 S.E. 468, 171 Va. 62, 118 
A.L.R. 1120—Virginia Electric & 
Power Co. v. Morgan’s Adm’r, 173 
S.E. 373, 162 Va. 123. 

Wash.—Bilodeau v. Pomerenke, 204 
P.2d 518—Hinckel v. Steigers, 191 
P.2d 279, 30 Wash.2d 171—Brucker 
V. Matsen, 139 P.2d 276, 18 Wash. 

2d 375—^Johnson v. Watson, 120 P. 

2d 515, 11 Wash.2d 690—Richard¬ 
son V. Pacific Power & Light Co., 
118 P.2d 985, 11 Wash.2d 288— 
Emanuel v. Wise, 118 P,2d 369, 11 
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comes one of law for the court®^ Contributory 
negligence rarely is a question of law,^ but, where 
the situation warrants, the court should determine 
that the question is one of law, 2 and it should hold 


65 C.J.S. 

that plaintiff was guilty of contributory negligence 
as a matter of law.^ The court, in determining 
whether plaintiff was negligent as a matter of law 
may consider only the uncontradicted facts and evi- 
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Wash*2d 198—^Farrow v. Ostrom, 
117 P,2d 963, 10 Wash.2d 666— 
Hadley v, Simpson, 115 P.2d 675, 9 
Wash.2d 541—Hynek v. City of Se¬ 
attle, 111 P.2d 247, 7 Wash.2d 386 
—American Products Co. v. Vill- 
wock, 109 P.2d 570, 7 Wash.2d 246, 
132 A.L(.R. 1010—^Dickerson v. 

Ford's Prairie School Dist. No. 11 
of Lewis County, 101 P.2d 345, 3 
Wash.2d 476—Thornton v. Eneroth, 
39 P.2d 379, 180 Wash. 250—Hay¬ 
den V. Colville Valley Nat. Bank, 
39 P,2d 376, 180 Wash. 220, rehear¬ 
ing- denied 43 P.2d 32—Scott v. 
Pacific Power & Light Co., 35 P.2d 
749, 178 Wash. 647 —Gottatein v. 
Daly, 7 P.2d 610, 166 Wash. 582—i 
Nelson v. Booth Fisheries Co., 6 | 
P.2d 388, 165 Wash. 521—La we v. I 
City of Seattle, 1 P.2d 237, 163 I 
Wash- 362—Embody v. Cox, 289 
P. 44, 157 Wash. 464—Bowers v. 
Foster, 278 P. 1072, 153 Wash. 93. 
W.Va,—Sewell v. Lawson, 177 S.E. 
293, 115 W.Va 527—Redmond v. 
Greater Fairmont Bakery, 171 S.E. 
109, 114 W.Va. 132—^Menafee v. 

Monongahela Ry. Co., 148 S.E. 109, 
107 W.Va. 245. 

Wis.—Culbertson v. Kieckhefer Con¬ 
tainer Co., 222 N.W. 249, 197 Wis. 
349. 

Wyo.—X X Mayou Mfg. Co. v. Con¬ 
sumers Oil & Refining Co., 146 P. 
2d 738, -60 Wyo. 75, 151 A.L.R. 1243. 
45 C.X p 1299 note 4, p 1302 note 24, 
p 1324 note 71. 

Imputed negligence see infra 5 261. 

Gross coutrihiitory negligence 

S.C.—^Gammer v. Atlantic Coast Line 
R. Co., 51 S.E.2d 174, 214 S.C. 71. 

Consideration of cixcnmstances 

(1) PlaintilTs contributory negli¬ 
gence is fact Question for jury, 
where existence thereof requires 
consideration of variety of circum¬ 
stances.—Steinberg v. Bogatin Dyers 
& Cleaners, 144 A. 448, 105 N.XLaw 
294. 

(2) Where the nature and attri¬ 
butes of an act relied on to show 
negligence contributing to an injury 
sustained as a proximate cause 
thereof can only be determined cor¬ 
rectly by considering all the sur¬ 
rounding circumstances of the acci¬ 
dent, the question of contributory 
negligence is for the jury. 

17. S.—Malone v. Suburban Transit 
Co., D.C.S.C., 64 F.Supp. 859, af¬ 
firmed, C.C.A., 156 P.2d 422, 

Md.—Beck v. Baltimore Transit Co., 
68 A-2d 909—Holler v. Lowery, 200 
A- 353, 176 Md. 149—Jones v. Way- 
^ man, 182 A. 417, 169 Md. 670. 


Departure from custom 

Whether contributory negligence 
may be predicated on departure from 
custom is a question for jury.—Polk 
V. City of Los Angeles, 159 P.2d 931, 
26 Cal.2d 519. 

Invitee 

Ordinarily the question whether 
an invitee has been guilty of con¬ 
tributory negligence is for the jury. 
Cal.—Beck v. Sirota, 109 P.2d 419, 42 
Cal.App.2d 551—^Reiman v. Moore, 
86 P.2d 156, 30 CaLApp.2d 306. 

Ky.—Price v. T. P. Taylor & Co., 196 
S.W.2d 312. 302 Ky. 736. 

N.T.—Rasmussen v. Fishkind Bldg. 
Corporation, 19 N.T.S.2d 134, 259 
App.Div. 823, reargument denied 
20 N.Y-S.2d 670, 259 App.Div. 916 
—^Duschnik v. Deco Restaurants, 
290 N.Y.S. 465, 248 App.Div. 940. 
Va.—Knight v. Moore, 18 S.E.2d 266, 
179 Va. 139. 

Wash.—Smith v. Mottman, 77 P.2d 
376, 194 Wash. 100. 

45 C.X p 1327 note 83. 

Reliance on. presumption of proper 
performance of duty 
Whether a person has used rea- 
so'nable care under the circumstances 
in relying on the presumption that 
every other person will perform his 
duty and obey the law is a question 
for the jury.—^Hendricks v. Pappas, 
187 P.2d 436, 82 Cal.App,2d 774— 
Dickinson v. Pacific Greyhound 
Lines. 131 P.-2d 401, 55 Oal.App.2d 
824—White v. Davis, 284 P. 1086, 
103 CaLApp. *531. 

Man of ordinary prudence 

“Ordinary care" or “due care*' of 
plaintifiC under given facts must be 
determined by jury by what, in their 
judgment, a man of ordinary pru¬ 
dence would have done for his own 
safety under attendant circumstanc¬ 
es.—^Henwood v. Gilliam, Tex. Civ. 
App., 207 S.W.2d 904, error refused. 

99. U.S.—Atlantic Coast Line R. Co. 

V. Mitchell, aC.A.Ga., 157 F.2d 880. 
Cal.—Bolar v. Maxwell Hardware 
Co., 271 P. 97, 206 Cal. 396, 60 A.L. 

R, 429—^Wiswell v. Shinners, 117 
P.2d 677, 47 Cal.App.2d 156. 

Ga.—Southern R. Co. v. Parkman, 5 

S. E.2d 68o, 61 Ga.App. 62. 

Ill.—^Zoloth V. Wacker-Wabash Corp., 
66 N.E.2d 443, 328 IlLApp. 564— 
Good V. Behrehdt, 52 N.B.2d 826, 
321 IlLApp. 303—Johandes v. Chi¬ 
cago, M. & St. P. R. Co., 260 Ill. 
App. 328. 

Iowa.—Shettler v. Farmers Light & 
Power Co., 11 N.W.2d 394, 233 Iowa 
1243. 

Ky.—Cincinnati, N. & C. Ry. Co. v. 
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Rairden, 2l S.W.2d 236, 231 Ky 
141. 

R. I.—Banewicz v. Sullivan, 20 a.2<1 

273, 66 R.I. 494—Pucciarelli v. 

United Electric Rys. Co., 11 A 2d 
924, 64 R.I. 269. 

S. D.—Haase v. Willers Truck Serv¬ 
ice, 34 N.W.2d 313—Iverson v. 
Knorr, 298 N.W. 28, 68 S.D. 23-1 
Ulrikson v. Chicago, M., St. P & 
P. R. Co., 268 N.W. 369, 64 SD 
476. 

Va.—Penoso v. D. Pender Grocery 
Co., 13 S.E.2d 310, 177 Va. 245. 
Wash.—Chadwick v. Ek, 95 P.2d 398, 
1 Wash.2d 117. 

45 C.X p 1301 note 6. 

Sole inference from uncontroverted 
evidence see infra § 255. 

1. Cal.—Downing v. Silberstein, 202 
P.2d 91. 89 CaLApp.2d 838—Malin- 
son v. Black, 188 P.2d 788, 83 Cal. 
App.2d 375. 

Mass.—Joyce v. New York, N. H. & 
H. R. Co., 17 N.B.2d 189, 301 Mass. 
361. 

Tex.—Loughry v. Hodges, Civ.App., 
215 S.W.2d 669, error refused, no 
reversible error. 

Wash.—^Hinckel v. -Steigers, 191 P.2d 
279, 30 Wash.2d 171. 

ZiX(>eptional case 

(1) Only in exceptional cases is 
court warranted in deterfiining issue 
of contributory negligence as mat¬ 
ter of law.—Burnett v. Weinstein, 
69 P.2d 258, 154 Or. 308. 

(2) The power of trial court to 
take a case from the jury on a fa¬ 
vorable finding on defendant's affirm¬ 
ative plea of contributory negligence 
in an action for injuries is exception¬ 
al and should he exercised only with¬ 
in the strict limits of its charter.— 
Mulford V. Cotton States Hotel Co., 
197 S.E. 169, 213 N.C. 603. 

2. Minn.—Mechler v. McMahon, 230 
N.W. 776, 180 Minn. 252. 

3. Ky.—Bryant v. City of Louisville, 
208 S.W.2d 306, 306 Ky. 414—Price 
V. T. P. Taylor & Co., 196 S.W.2d 
312, 302 Ky. 736. 

N.M.—Gray v. Esslinger, 130 P.2d 
24, 46 N.M. 421, rehearing denied 
131 P.2d 981, 46 N.M. 492. 

Pa.—Sargeant v. Ayers, 67 A.2d 881, 
358 Pa. 393—^Danks v. Pittsburgh 
Rys. Co., 195 A- 16, 328 Pa. 356. 
S.C.—^Arnold v. Charleston & W. C. 
R. Co., 49 S.E.2d 726, 213 S.C. 413 
—Truett V. Atlantic Coast Line R. 
Co„ 33 S.E,2d 396, 206 S.C. 144— 
Robison V. Atlantib Coast Line R. 
Co., 184 S.E. 9*6, 179 S.C. 493. 

S.D.—Fulker v. Pickus, 241 N.W. 321, 
69 S.D. 507. 
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«I»‘ncc;^ the evidence favorable to plaintiff must be j 
accepted as true/’' and the whole evidence must be 
viewed imjst favorably to There is no more | 

justification for the court to hold plaintiff guilty of 
contributory negligence as a matter of law than 
there is to hold defendant guilty of negligence as 
a matter of law.*^ 

Under some constitutional provisions, held not to 
violate the federal Constitution,^ contributory neg¬ 
ligence must go to the jury, and may not be with¬ 
drawn at the instance of cither party, in all cases 
where it is made an issue supported by evidence,^ 
provided there is in the case evidence of defendant’s 
negligence sufficient to go to the jury;^o since, on 
failure of plaintiff’s proof in this respect, the case * 


is withdrawn from the jury notwithstanding the 
constitutional provision.^^ 

Viohition of statute or ordinance. As a general 
rule, the mere fact that plaintiffi has violated a stat¬ 
ute or ordinance does not make the question of con¬ 
tributory negligence one of law for the court rath¬ 
er than a question of fact for the jury,^^ tjyt yjo. 
lation of a statute or ordinance may constitute neg¬ 
ligence as a matter of law,^^ such as where the act 
is made negligent by statute,or where a statute 
or ordinance enacts an absolute standard of con¬ 
duct and violation thereof contributes directly to 
plaintiffs injuryT^ The question whether plaintiff 
violated a statute or ordinance is properly submit¬ 
ted to the juryT® 


4. Ill.—Bell V. McMullen, 63 X.E.2d 
523, 327 in.App. 12—Budds v. 

Kee.shin Motor Exp. Co., 61 X.E.2d 
679, 326 Ill.App. 5^. 

5- III.—Budds V. Keeshin Motor 
Exp. Co., supra. 

Kan.—Hill v. Southern Kansas Stag’s 
Lines Co., 53 P.2d 923, 143 Kan. 44. 
Mo.—Cento v. Security Bldg. Co., 99 

S.W.2d 1—Rose v. Missouri Dist. 
Telegraph Co., 43 S.W.2d 562, 32S 
Mo. 1009, 81 A.L.R. 400—Hale v. 
Kansas City, Mo., 187 S.W.2d 31. 
239 Mo.App. 12. 

6. Mo.—Cento v. Security Bldg, Co., 
99 S.W.2d 1—Rose v. Missouri 
Dist. Telegraph Co., 43 S.W.2d 562, 
328 Mo. 1009, 81 A.L.R. 400--HaIe 
V. Kansas City, Mo., 187 S,W.2d 31, 
239 Mo.App. 12. 

laferences and presmnp-tioji of cars 
Before declaring person guilty of 
contributory negligence, court must 
consider all inferences tending to 
support opposite view, and presump¬ 
tion that he exercised ordinary care. 
—State V. Baltimore & O. R. Co., 145 
A. 611, 157 Md. 256. 

7. Wash.—Farrow v. Ostrom, 117 P. 
2d 963, 10 Wash.2d 666. 

Negligence as question for jury see 
supra §§ 252, 253. 

8. U.S.—Chicago, etc., R. Co. v. Cole, 

OkL, 40 S.Ct. 68, 251 U.S. 64, 64 
L.Ed, 133. I 

9. U.S.—Continental Casualty Co. v. 
Shankel, C.C.A.Okl., 88 F.2d 819. 

Ariz.—Butane Corp. v. Kirby, 1S7 P. 
2d 325, 66 Ariz. 272—City of 

Phoenix v. Mullen, 174 P.2d 422, 65 
Ariz. 70'—Campbell v. English, 110 
P.2d 219, 56 Ariz. 549—Humphrey 
V. Atchison, T. & S. F. Ry. Co., 70 
P.2d 319, 50 Ariz. 167—Dennis v. 
Stukey, 295 P. 971, 37 Ariz. 610— 
Franco v. Vakares, 277 P. 812, 35 
Ariz. 309^—Mclver v, Allen, 262 P. 
5, 33 Ariz. 28. 

Ark.—Missouri Pac. R. Co. v. Holmes. 
124 S,W.2d 14, 197 Ark. 576, under 
Oklahoma constitution. 

Mo,—'Hutchison v. St. Louis-San 
65 C.J.S.—73 


Francisco Ry. Co., 72 S.W.2d 87, 
3.35 Mo. 82, under Oklahoma consti¬ 
tution—Jackson v. St. Louis-San 
Francisco Ry. Co., 31 S.W.2d 250, 
224 Mo.App. 601, under Oklahoma 
I constitution. 

OkL—Elam v. Loyd, 204 P.2d 280— 
"Wilson & Co. V. Campbell, 157 P. 
2d 465. 195 Okl. 323—C. R. Anthony 
Co. V. Williams. 94 P.2d 836, 185 
Okl. 564—Tindall Mofor Co. v. 
Mankin, 86 P.2d 625, 1$4 Okl. 231— 
Tulsa Stockyards Co, v. Moore, 84 
P.2d 37, 184 Okl. 6—Dallas v. Mal- 
ernee. 71 P.2d 492, ISO Okl. 532- 
Safeway Cab Service Co. v. Minor, 
70 P.2d 76, 180 Okl. 448—Coker v. 
Moose. 68 P.2d 504, 180 Okl. 234— 
St. Louis-San Francisco Ry. Co. v. 
Williams, 56 P.2d 815, 176 Okl. 465 
—Joy V. Pope, 53 P.2d 683, 175 
Okl. 540—Alexander v. Beaver, 50 
P.2d 392, 174 Okl. 123—Cleveland 
V. Stanley, 9 P.2d 10, 155 Okl. 272. 
45 CJ. P 1302 notes 14, 15. 

Purpose 

The constitutional provision that 
the defense of contributory negli¬ 
gence shall be a question of fact and 
shall at all times be left to the jury, 
was not enacted for purpose of 
changing the common law as to ap¬ 
plication of the doctrine, but purpose 
was to modify the common law by 
making the jury the sole arbiter of 
the existence or nonexistence of con- 
tributory negligence.—Alabam 
Freight Lines v. Phoenix Bakery, 166 
P.2d 816, •64 Ariz. 101—Pearson & 
Dickerson Contractors v. Harrington, 
137 P.2d 381. 60 Ariz. 354, 

10. Ariz.—Humphrey v. Atchison, T. 
& S. F. Ry. Co., 70 P.2d 319, 50 
Ariz. 167, 

45 CJ. p 1302 note 16. 

11. Okl.—Atchison, etc., R. Co. v. 
Dempsey, 232 P. 375, 105 Okl. 221 
—Midland Valley R. Co. v. Graney, 
185 P. 1088. 77 Okl. 54. 

12. Ala.—McCalcb v. Reed, 144 So. 
28, 225 Ala. 564. 

Cal.—Satterlee v. Orange Glenn 

1153 


School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Finne¬ 
gan V. Royal Realty Co., App., 204 
P.2d 661—Caperton v. Mast, 102 
P.3d 467, 85 CaLApp.2d 157—Taka- 
ko Ina V. Ede, 139 P.2d 76, 59 Cal. 
App.2d 549—Sharick v. Galloway. 
66 P.2d 185, 19 CaLApp.2d 693— 
Scalf V. Eicher, 53 P.2d 368, 11 Cal. 
App.2d 4 4. 

Minn.—Weber v. J. E. Barr Packing 
Corporation, 234 N.W. 682, 183 

Minn. 486—Dohm v. R. N. Cardozo 
& Bro., 206 N.W”. 377, 165 Minn. 
193. 

Tex.—City of Fort Worth v. Lee, 186 
S.W.2d 954, 143 Tex. 551, 159 A.L. 
R. 125. 

Wash.—Allen v. Porter, 143 P.2d 328, 
19 Wash.2d 503. 

Xudefini-te sta’tute 

One cannot, because of criminal 
statute invalid for indefiniteness, be 
held guilty of contributory negli¬ 
gence as matter of la-vv.—Stevenson 
V. Houston & T. C. R. Co., Tex.Civ. 
App., 19 S.W.2d 207, affirmed Hous¬ 
ton & T. C. R. Co. V. Stevenson, Com. 
App., 29 S.WL2d 995. 

13« Tex.—Burton v. Billingsly, Civ. 

App., 129 S.W.2d 439, error refused. 
No viola’tiou claimed 
"Where there was no claim that 
plaintiff in personal injury action 
had violated the provisions of any 
statute or ordinance, plaintiff could 
not have been guilty of “negligence 
per se" or “negligence as a matter 
of law.“—Flynn v. Sharon Steel Cor¬ 
poration, 50 N.E;2d 319, 142 Ohio St- 
145. 

14. Tex.—Hicks Rubber Co. v. Harp¬ 
er, Civ.App., 131 S.W.2d 749, error 
dismissed 132 S.'VV.2d 579, 134 Tex. 
89. 

15. Cal.—Reeves v. Lapinta^ 78 P-2d 
465, 26 Cal.App.2d 680. 

16. Ga,—^Wilson v. Loewus, 193 S.K 
793, 56 Ga.App. 738. 
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Alternate route. If an alternate route has dan¬ 
gers of its own and the hazard of the route taken is 
not so manifest as to deter ordinarily careful peo¬ 
ple from using it, the question of contributory neg¬ 
ligence of a person who is injured when using the 
latter route is for the jury,^^ 

Proceeding in dark place. Whether a person by 
proceeding in a dark or dimly lighted place unrea¬ 
sonably exposed himself to injury so as to be guilty 
of contributory negligence is usually a question of 
fact for the jury,^^ but it is a question of law for 
the court where a complete failure to exercise or¬ 
dinary care is manifest.^^ 

§ 255. - Depending on Nature and State 

of Proof 

a. In general 


b. Conflicting evidence 

c. Inferences from evidence 

a. In General 

Whether a given state of facts constitutes contribu¬ 
tory negligence as a matter of law or whether It should qo 
to the jury depends entirely on the existing circumstances 
in each particular case. 

Whether a given state of facts constitutes con¬ 
tributory negligence as a matter of law or whether 
it should go to the jury depends entirely on the 
existing circumstances in each particular case.^o 
The court may decide the question of contributory 
negligence^^ and hold that plaintiff was guilty of 
such negligence, 22 or free from contributory negli- 


17. Pa.—Garvin v. City of Pitts¬ 
burgh, 63 A.2<i 906, 161 Pa. Super. 
140—Graham v. Borough of Peyn- 
oldsville, 200 A. 681. 132 Pa.Super. 
296—Jermyn v, Skettino, Com.Pl.^ 
45 Lack.Jur. 97. 

X&etTim by same route 

Customer who had accompanied 
employee across premises was not 
as matter of law guilty of contribu¬ 
tory negligence in returning by same 
route, ignoring safer exit.—Clark 
Fruit Co, V, Stephan, 170 N.E. 5'58, 
91 Ind.App. 152. 

Use of safer entrance 

In action against contractor by in¬ 
spector who, to reach gallery 
through bulkhead, climbed short lad¬ 
der in shaft within dam and grasped 
bulkhead, which gave way, contribu¬ 
tory negligence in not using opening 
in outer wall on theory that outside 
entrance was safer was for juiy.— 
Miller v. Pacific Constructors, 157 P- 
2d 57, 68 Cal.App.2d 529. 

18. Minn.—McGenty v. John A. Ste¬ 
phenson & Co.. 15 lSr.W.2d 874, 218 
Minn. 311—Huyink v. Hart Publi¬ 
cations, 2 N.W.2d '552, 212 Minn- 
87. 

Mo.—Gentili v. Dimaria, App., 89 S. 
W.2d 93. 

Pa.—Beck v. Stanley Co. of America, 
■50 A.2d 306, 355 Pa. 608—Murphy 
V. Bernheim & Sons, 194 A. 194, 327 
Pa. 285—Hoss v. Nestor Bldg. & 
Loan Ass’n, 63 A.'2d 43‘5, 164 Pa. 
Super. 77—Cathcart v. Sears, Roe¬ 
buck & Co., 183 A. 113, 120 Pa.Su¬ 
per. 531—Jermyn v. Skettino, Com. 
PI., 45 Lack.Jur. 97. 

Tenn.—Union Bus Terminal v. Men- 
nen, 14 Tenn.App. 551. 

Crossing dark stage 
Tex.—Bast Texas Theaters v. Swink, 
177 S.W.2d 195, 142 Tex. 268. 

19. Pa.—Bartek v. Grossman, 52 A. 
2d 209, 356 Pa. 622^Hellriege y. 


Kaufmann & Baer Co., 9 A.2d 370, 
337 Pa. 149. 

Wandering in darkness without good 
reason 

Pa.—Beck V. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 608. 

20. U.S.—Southern Ry. Co. v. Toney, 
C.C.A.S.C.. 156 F.2d 261—Malone v. 
Suburban Transit Co., D.C.S.C., 64 
F.Supp. 859, afi^rmed, C.C.A., 156 P. 
2d 422. 

Cal.—Reichle v. Hazie, 71 P.2d 849, 

22 Cal.App.2d 543—^White v. Davis, 
284 P. 1086, 103 Cal.App. 531. 

Mich.—Haszczyn v. Detroit Creamery 
Co.. 275 N.W. 211, 281 Mich. 467, 
N.J.—Flanigan v. Madison Plaza 
Grill, 30 A.2d 38, 139 N.J.Law 419, 
affirmed 33 A.2d 904, 130 N.J.Law 
'532. 

Pa.—^Aaron v. Strausser, 59 A.2d 910, 
360 Pa. 82. 

S.C.—^Arnold v. Charleston & W. C. 
R. Co., 49 S.B.2d 725, 213 S.C. 413 
—^Bingham v. Powell, 11 S.B.2d 
275, 195 S.C. -238—^Howell v. South¬ 
ern R. Co., 5 S-E.2d 860. 192 S.C. 
152—^Robison v. Atlantic Coast 
Line R. Co., 184 S.E. 96, 179 S.C. 
493. 

21. U.S.—Kriesak v. Crowe, D.O.Pa., 
44 F.Supp. 636, affirmed, C.C.A., 
131 ■F.2d 1023. 

Cal.—Cummins v. Yellow & Checker 
Cab Co., 1'5 P.2d 536, 127 Cal.App. 
170—^Anderson v. Market St. Ry. 
Co., ’3 P.2d 529, 116 Cal.App. 282 
—Gammon v. Wales, 300 P. 988, 
115 Cal.App. 133. 

Ga.—De Golian v. Faulkner, 41 S.E. 
2d 661, 74 Ga.App. 866—Peck v. 
Baker, 46 S.E.2d 751, 76 Ga.App. 
588—^Doby v. W. L. Florence Const. 
Co., 32 S.E.'2d '527, 71 Ga.App. 888 
—^Atlantic Coast Line R. Co. v. 
Dickson, 28 S.E.2d 879, 70 Ga.App, 
590, followed in 28 S.E.2d 883, 70 
Ga.App. 596—Callaway v. Pickard. 

23 S.E.2d 564, 68 Ga..App. 637— 
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Alford V. Zeigler, 16 S.E.2d 69, 65 
Ga.App. 294—^Wilson v. Ray, 13 S. 

E. 2d 848, 64 Ga.App. 640—Pollard 

V. Hagan, 4 S.E.2d 477, 60 Ga.App, 

581—Collier v. Pollard, 2 S.E.2d 
8‘21, 60 Ga.App. 105—Southern Ry. 
Co. V. Blanton, 192 S.E. 437, 66 Ga. 
App. 232—Georgia Railroad & 
Banking Co. v. Galloway, 190 S.E. 
431, 55 Ga.App. 541—Laseter v. 

Clark, 189 S.E. 265, '54 Ga.App. 
669—S, C. Jones Co. v. Yawn, 188 
S.E. 603, 54 Ga.App. 826—^Atlanta, 
B. & C. R. Co. V. Smith, 159 S.E. 
298, 43 Ga.App. 457—Byrd v. Grace, 
158 S.E. 467, 43 Ga.App. 255. 

Minn.—Mechler v. McMahon, 230 N- 

W. 776, 180 Minn. 252. 

Pa.—Smith v. Pachter, 19 A.2d 85, 
342 Pa. 21—Willetts v. Butler Tp., 
15 A.‘2d 392, 141 Pa.Super. 394— 
Schaut V. Borough of St. Marys, 
14 A.2d 583, 141 Pa.Super. 388— 
Flowers v. Pistella, 200 A. 904, 
132 Pa.Super. 338—Lasch v. Cohn, 
196 A. 581, 130 Pa.Super. 161— 
Jacobs V. Reading Co., Com.Pl., 31 
Del.Co. 449. 

22. U.S.—^Pardee Co. v. Austin, C.G 
A.La., 58 P.2d 967—Caldwell v. 
Sears-Roebuck & Co., D.C.Pa., 31 

F. Supp. 888—Albright v. Pennsyl¬ 
vania R. Co., D.C.Pa., 16 F.Supp. 
281. 

D.C.—Wohlstetter v. Capital Transit 
Co., Mun.App., 6'2 A.2d 797. 

Minn.—Jude v. Jude, 271 N.W. 475, 
199 Minn. 217. 

Neb.—^Roberts v. Carlson, 8 N.W.2d 
175, 142 Neb. 851. 

Pa.—Schildnecht v. Follmer Truck¬ 
ing Co., 199 A. '220, 330 Pa. 550— 
Murphy V. Bernheim & Sons, 134 
A. 194, 327 Pa. 285—Mullin v- 

Welsbach Street Lighting Co. of 
America, 179 A. 71, 318 Pa. 552— 
Bauhof V. Adair, 66 A.2d 370, 162 
Pa.Super. 92—Garvin v. City of 
Pittsburgh, 53 A. 2d 906, 161 Pa- 
Supef. 140-^Korenkiewic2 v. York 
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g*crice,-’'^ only in dear, plain, or indisputable cases, 
such as where the evidence is undisputed and sub¬ 
ject to but one reasonable inference, as discussed in¬ 
fra subdivision c of this section. Where the evi¬ 
dence shows such contributory negligence on the 
part of plaintiff as prevents his recovery as a mat¬ 
ter of law, 24 or where plaintiff’s own evidence shows 


as a matter of law that he was negligent,^^ he is 
not entitled to have the issue submitted to the jury. 

Generally stated, where an issue is made by the 
introduction of evidence of plaintiffs contributory 
negligence, 26 or of his freedom from contributory 
negHgence,27 the question of contributory negli¬ 
gence should be submitted to the jury, but, where 


Motor ExpresH Co., 10 A.2d Sfi4, 13S 
Pa.Supf*r. 210—Heinz v. City of 
Pittsbiiri^h. 10 A.2d lOO. 137 Pa. 
Super. fi(HJ—Berrien v. Philadelphia, 
Rapid Transit Co., 3 A.2d 18, 133 
Pa.Super. 4S1—Marron v. Elm- 
qulHt, 200 A. 207, 132 Pa.Super. 
12—Ford V. Reinoehl, 1S2 A. 120, 
120 Pa.Super. 2S5—Jackson v. Cur¬ 
ry. 177 A. 346, 117 Pa.Super. 63— 
Turner v. Philadelphia Rapid 
Transit Co., 100 Pa.Super, 2,91— 
Boley & Boley v. Borough of Glass- 
port, 91 Pa.Super. 247—Pote v. 
Dauphin Deposit Trust Co.. Com. 
PL, 40 Dauph.Co. .307—Corter v. 
Hanna, Com.Pl., 32 DeLCo. 13— 
Cranston v. Aronlmink Transp. Co., 
Com.Pl., 31 DeLCo. 195—Sutton v. 
Brown, Com.PL, 30 Erie Co. 2S7 
—Allender v. Scott, Com.Pl., 57 
Montg.Co. 95—Stewart v. Craw¬ 
ford, Com.PL, So Montg.Co. 164. 
dear and palpable negligrence 

Unless action is clearly and pal¬ 
pably negligent, court cannot substi¬ 
tute its judgment for that of jury 
by declaring actor negligent as mat¬ 
ter of law.—Blumb v. Getz, 8 N.E.2d 
620, 366 Ill. 273, conformed to 13 N. 
E.2d 1019. 294 Ill.App. 432—Klooster 

V. Friel, 75 N.E.2d 773, 332 Ill.App. 
652—Moffltt V. O. L. D. Forwarding 
Co„ 73 N.E.2d 164, 331 Ill.App, 278— 
Moore v. Sautter, 70 N.E.2d 260, 330 
Ill.App. 132—Raimondi v. Ziffrin 
Truck Lines. 70 N.E.2d 221, 329 HL 
App. 650—Kelly v. Friel, 70 N.E.2d 
87, 3'29 Ill.App. 651—Panella v. Weil- 
McLain Co.. 67 N.E.2d 699. 329 HI. 
App. 240—Ritter v. Nieman, 67 N.E. 
2d 417, 329 Ill.App. 163—Wilson V- 
Superb Cleaning & Dyeing Corp., 61 
N,E.2d 773, 326 Ill.App. 262—Strawn 
V. Perbix, 40 N.E.2d 93, 313 Ill.App. 
351—Schiro v. Cummings, 53 X.E. 
2d 489, 321 Ill.App. 640—Hellwig v, 
Lomelino, 33 N.E.2d 174, 309 Ill.App. 
369—Wallace v. Parnell, 28 N.E.2d 
S69, 306 Ill.App. 310—Carter v. 

Geeseman, 25 N.E.2d 120, 303 Ill.App. 
280—Brett v. Century Petroleums, 
23 N.B.2d 359. 302 Ill.App. 99. 

23. Conn.—Muse v. Page, 4 A. 2d 
339, 125 Conn. 219. 

24. Mo.—Brashear v. Missouri Pow¬ 
er & Light Co.. 49 S.W.2d 639, 226 
Mo. App. 1160. 

Pa.—Fordyce v. White Star Bus 
Lines, 15'5 A. 98. 304 Pa. 106. 

45 C.J. p 1302 note 22. 

25. Ariz.—Martinez v. Anderson, 69 
P.2d 237, 50 Ariz. 95. 


Colo.—Knifer v. De Julio, 295 P. 916. 
SS Colo. .216. 

D.C.— V. Dalton. Mun.App., 38 
A.2d 661. 

Mo.—Rentfrow v. Thompson, 156 S. 
W,2d 700, 3 IB Mo. 970— Dove V. 
Atchison, T. S. F. Ry. Co., App., 
140 S.W.2d 715— Smith v. St Louis 
Southwestern Ry. Co., App., 3l S. 

W.2d 105. 

N.C.—Godwin v. Atlantic Coast Line 
R. Co., 17 S.E.2d 337. 220 X.C. 2S1 
—Pearson v. Xational Manufacture 
& Stores Corporation, 11 S.E.2d 
811, 219 X.C. 717. 

Ohio.—Champs v. Stone, 58 X.E.2d 
803, 74 Ohio App. 344. 

Pa.—Kins v. Pittsburgh Rys. Co., 
34 A.2d 809. 154 Pa.Super. 29— 
Waldman v. Weiner, Com.PL, 29 
Xorth.Co. 17. 

Taking case from jury in general see 
supra § 251. 

Presmaption from plaintifiTs evi- 
de&ce 

Where plaintiff’s evidence raises 
presumption that he was not exer¬ 
cising due care at time of injury, 
plaintiff must adduce other evidence 
to overcome the presumption or suf¬ 
fer a nonsuit.—Hughey v. Fergus 
County. 37 P.2d 1035, 98 Mont 98. 
Admissions on cross-examination 
Plaintiff should not he held guilty 
of contributory negligence as mat¬ 
ter of law because of admissions on 
cross-examination unless facts in 
evidence bear out such admissions, 
—Struckel v. Busch Sulzer Bros. Die¬ 
sel Engine Co., Mo.App., 300 S.W. 
993. 

28. Mo.—Rosenblum v. Rosenblum, 
96 S.W,2d 1082, 231 Mo.App. 276. 
Xeb.—Patterson v. Kerr, 254 X.W. 
704, 127 Xeb. 73. 

X.C.—^Kennedy v. Smith, 39 S.E.2d 
380. 226 X.C. 514. 

45 C.J. p 1303 note 26. 

Scintilla 

(1) Contributory negligence is for 
the jury if there is any evidence 
more than a scintilla.—Coltrain v. 
Atlantic Coast Line R. Co., 4 S.E.2d 
853, 216 X.C- 263—Pearson v, Luth¬ 
er, 193 S.E. 739, 212 X.C. 412—James 
V. Carolina Coach Co., 178 S.E. 607, 
207 N.C. 742—^Moseley v. Atlantic 
Coa.st Line R, Co., T50 S.E. 184, 197 
N.C. 628. 

(2) The more than a scintilla rule 
of evidence applies equally to issues 
of negligence and contributory negli¬ 
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gence.—Phillips v. Neswmith, 37 S.E. 
2d ITS, 226 N.C. 173. 

ITegligence not pleaded 

d) Que.stion of contributory neg¬ 
ligence may be submitted to jury 
even though not specially pleaded, 
where it affirmativ'Cly appears from 
testimony introduced by plaintiff, 
Fla.—Dunn Bus Service v. McKinley, 
ITS So. 865, 130 Fla. 778—Atlantic 
Coast Line R. Co. v. Webb, 150 So. 
741, 112 Fla. 449. 

Utah.—Jensen v, Logan City, 57 P- 
2d 708, 89 Utah 347. 

Wash.—Alexiou v. Nockas, 17 P.2d 
911, 171 Wash. 369, 

(2) However, It has also been held 
that, -where defendant has not plead¬ 
ed contributory negligence, issue 
should not be submitted to jury, even 
though plaintiff s evidence tends to 
prove contrihutriry negligence. 

Mo.—Heyde v. Patten, App., 39 S.W. 
2d 813. 

Or.—Flatman v. Lulay Bros. Lumber 
Co., 154 P.2d 535, 175 Or. 495. 

27. III.—Venturelli v. City of Chi¬ 
cago, 85 N.E.2d 352. 337 Ill.App. 
283—Elliott v. Elgin, J. & E. Ry. 
Co., 59 N.E.2d 486, 325 Ill.App. 161 
—Little V. Illinois Terminal R. Co.. 
50 N.E.2d 123, 320 Ill.App. 1C3— 
Hohimor v. Pricke, 46 N.E.2d 169. 
317 Ill.App. 372—^Kellenberger v. 
Mitchell, 44 N.E.2d 73, 316 Ill.App. 
112—Johnson v. McKnight, 39 N. 
E.2d 700, 313 Ill.App. 260—Katsin- 
as V, Colgate-Palmolive Peet Co.» 
20 N.E.2d 127, 299 Ill.App. 347— 
Jones V. Standerfer, 15 N.E.2d 924, 
*296 Ill.App. 145—Graham v. Dres- 
sen. 10 N.E.2d 843, 292 IlLApp. 15. 
Iowa.—Huffman v. King, '268 N.W. 
144, 222 Iowa 150. 

Ohio.—Stephens v. Grad, 166 N.E. 

425, 31 Ohio App. 158. 

Pa.—Todd V. Pickol, Com.Pl., 49 
Lanc.Rev. 139. 

Assurances of safety 

<1) Where assurances of safety 
are given by others, they become fac¬ 
tors which make issue of contribu¬ 
tory negligence one of fact.—John¬ 
son V. Land O’Lakes Motor Co., 16 
N.W.2d 466, 218 Minn. 404. 

(2) A plaintiff •will not be held 
negligent as a mutter of law if some 
fact or element was present that 
tended to lull plaintiff into a sense 
of safety and caused him to perform 
or fail to perform acts on which the 
negligence is sought to be predicat- 
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there is insufficient evidence of plaintiff’s negligence 
or freedom from negligence to make an issue, the 
question of contributory negligence should not be 
submitted to the jury."® Whether there is any evi¬ 
dence or sufficient evidence of plaintiff’s negligence 
or freedom from negligence to warrant the submis¬ 
sion of contributory negligence to the jury is a ques¬ 
tion of law for the court.^^ Although there were 
no eyewitnesses of the accident, and its precise 
cause and manner of occurrence are unknown, ab¬ 
sence of contributory negligence may be established 
sufficiently to make it a question of fact for the 
jury, by proof of such facts and surroundings as 
reasonably indicate or tend to establish that the ac¬ 
cident might have occurred without negligence on 
the part of plaintiffbut, in the absence of such 
proof, plaintiffs contributory negligence may be in¬ 
ferred and the case withdrawn from the jury,®^ ex¬ 
cept in jurisdictions where the presumption of due 


care arising from the instinct of self-preservation is 
held to be operative under such circumstances.32 

No question of contributory negligence exists for 
the jury until there is evidence of negligence of de¬ 
fendant,3® and it has been held that a determination 
by the court that defendant was free from negli¬ 
gence and that plaintiff was guilty of contributory 
negligence is improper, since contributory negli- 
gence of the person injured always implies negli¬ 
gence of the person causing the injury. 34 

b. Conflicting Evidence 

Generally, the question of contributory negligence 
is one of fact for the jury when the evidence with re- 
spect thereto is in dispute or is conflicting or uncertain' 

Generally, the question of contributory negligence 
is one of fact for the jury when the evidence with 
respect thereto is in dispute or is conflicting or un- 
certain.35 Where the testimony of plaintiff or his 


ed,—^Amos v. Reming-ton Arms Co., 
ISS P.2d 896, 117 Colo. 399. 

28. D.C.—Peake v. Ramsey, Mun. 
App., 43 A^d 763. 

Fla.—Sears, Roebuck & Co. v. Gei¬ 
ger, 167 So. 658, 123 Fla. 446. 
in.—Prill V. City of Chicag-o, 46 IT. 

E.2d 119, 317 IlLApp. 202. 

Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d 622—Garozynski v. 
Daniel, 57 A.2d 339. 

Neb.—^Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401. 

N.Y.—^Bond v. Smith, 21 N.B. 128, 
113 N.Y, 378. 

Okl.—City of Durant, Bryan County 
V. McCurdy, 202 P.'2d 1078—Yellow 
Taxicab & Baggage Co. v. Cooke, 
42 P:2d 82'6, 171 Okl. 269—Miller v. 
Price, 33 P.2d 624, 168 Okl. 452. 
Tenn.—Southern Ry. Co. v. DePoe, 6 
TenmApp. 503. 

Tex.—Edmiston v. Texas & N. O. R. 
Co., 138 S.W.2d 526, 135 Tex. 67— 
Blunt V. H. G. Berning, Inc., Civ. 
App., 211 S.W.2d 773, error refused. 
Wash,—^Jackson v. City of Seattle, 
131 P.2d 172, 1*5 Washed 605. 

45 C.J. p 1303 note 27. 

Pleading negligence 

The mere fact that contributory 
negligence may be pleaded as a de¬ 
fense does not justify submission of 
that issue to jury where there is no 
evidence to support it.—^Hartford 
Fire Ins. Co. of Hartford, Conn., v. 
Red Willow County, 30 N.W.2d SI, 
149 Neb. 10—Olson v. Hansen, 240 N. 
W. S51, 122 Neb. 492. 

Evidence held sufficient for Jury 

—^Padrusch v. Rosenberg, 16 N. 

T.S.2d 161. 

46 C.J. p 1392 note 24 [a]. 

Evidence held insnfficient for jury 

Neh.—Pollat v. Wray, 2 N.W.2d 352, 
141 Neb. 9. 

N.G.—Btobbs v. Queen City Coach 


Co., 34 S.B.2d 211, ‘225 N.C. 323— 
Odum V. National Oil Co.. 196 S.E. 
823, 213 N.C. 478. 

R.I.—Boudreau v. Shatkin, 30 A.2d 
101, 68 R.I. 504. 

29. Ill.—^Venturelli v. City of Chi¬ 
cago, 85 N.E.2d 352, 337 Hl.App. 
283—Berg v. New York Cent. R. 
Co., 55 N.E.2d 394, 323 Hl.App. 221, 
affirmed N.E.2d 676, 391 Ill. '52 
—Little V. Illinois Terminal R. 
Co., 50 N.E.2d 123, 320 Hl.App. 163 
—^Walker v. Illinois Commercial 
Tel. Co.. 43 N.B.2d 412, 315 Hl.App. 
5'53—Schulenburg v. City of Chica¬ 
go, 42 N.E,2d 752, 315 Hl.App. '213 
—Johnson v. McKnight, 39 N-E.2d 
700, 313 Hl.App. 260—Thompson v. 
Riemer, 283 Hl.App. 371—Smith y. 
Courtney, 281 Ill.App. 630—Elliott 
v. Atchison, T. & S. F. Ry. Co., 262 
Hl.App, 466. 

Ind.—Baltimore & O. R. Co. v. Rey- 
her, 24 N.E.2d 284, 216 Ind. 645. 
Mass.—^Elfman v. Kronenberg, 13 N. 

E.2d 405, 299 Mass. 492. 

Or.—Keys v. Griffith, 55 P.2d 16, 153 
Or. 190, 

30. N.Y.—Galvin v. New York, 19 N. 
E. 675, 112 N.Y. 223. 

45 C.J. p 1304 note 28. 

31. N.Y.—^Bond v. Smith, 21 N.E. 
1'28, 113 N.Y. 378. 

45 C.J. p 1304 note 29. 

32. Iowa.—^Lunde v. Cudahy Pack¬ 
ing Co., 117 N.W. 1063, 139 Iowa 
688 . 

4'5 C.J. p 1304 note 30. 

33. Ohio.—Schwab v. Keeler, 79 N. 
E.2d 176, 81 Ohio App. 291. 

Okl,—Sanders v. McMichael, 197 P.2d 
280, 200 Okl. 501—'Price v. Mac- 
Thwaite Oil & Gas Co., 61 P.2d 
177, 177 Okl. 495. 

3L VsL-—^Andrews v. Chesapeake & 

O. Ry. Co.* 37 S.E.2d 29, 184 Va. 
961. 


35. U.S.—Baskin v. Montgomery 
Ward & Co., C.C.A.N.O., 104 P.2d 
531—New York, O. & W. Ry. Co. 
V. Jones, C.C.A.Pa., 66 P.2d 6'56, 
certiorari denied 54 S.Ct. 123, 290 

U.S. 687, 78 L.Ed. 592—Hampton v. 
Des Moines & C. I. R. Co., C.C.A. 
Iowa, 65 F.2d 899—F.- W. Wool- 
worth Co. V. Davis, C.C.A.Okl., 41 
F.2d 342, certiorari denied 51 S.Ct 
33, 282 U.S. 859, 75 L.Ed. 760—Ma¬ 
lone V. Suburban Transit Co., D.C. 
S.-a, 64 P.Supp. 859, affirmed, C.C. 
A, 156 P.2d 422. 

Ark.—^Arkansas Power & Light Co. v. 
Adcock, 43 S.W.2d 753, 184 Ark. 
614. 

Cal.—Bannister v. Los Angeles Ry. 
Corporation, 264 P. 756, 203 Cal. 
427—Lagomarsino v. Market St. 
Ry. Co., 261 P. 46'5, 202 Cal. 474— 
Pascoe V. Payne, 12 P.2d 1091, 124 
Cal.App. 528—Packer v. Wagner, 
292 P. 523, 109 Cal.App. 26. 

Colo.—Rudolph V. Elder, 95 P.2d 827, 
105 Colo. 105. 

H.C.—^\Vright v. Capital Transit Co., 
Mun.App., 3-5 A.‘2d 183. 

Fla.—Felshin v. Sir, 5 So.2d 600, 149 
Fla. 218, 

HI.—^Ames v. Armour & Co., 246 Ill. 
App. 118. 

Ind.—^Neuwelt v. Roush, ^ op., 86 N. 
E.2d 506—Toenges v. Waiter, 32 N. 
E.2d 95, 109 Ind.App. 41—Gatewood 

V. Lynch, 23 N.E.2d 289, 107 Ind. 
App. 168—Chicago & E. I. Ry. Co. 
v. Gilbert, 194 N.E. 186, 100 Ind. 
App. 365—Bechstein v. Sayler, 179 
N.E. 581, 93 Ind.App. 686. 

Iowa.—^Trout v. Talerico, 21 N.W. 
2d 072, 237 Iowa 285—Boles v. Ho¬ 
tel Maytag Co., 253 N.W. 515, 218 
Iowa 306—^Hittle v. Jones, 250 N. 

W. 689, '217 Iowa '598—^Russell v. 
Sioux City Gas & Electric Co., 246 
N.W. 705> 215 Iowa 140*5—Perkins 

I V. Schmit Const. Co.. 245 N.W. 342. 
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witncss^.s is so contradictory or inconsistent that in ; 
one aspect it shows contributory negligence and in j 
the other does not, it is for the jury to reconcile the ■! 
statements and determine which shall prevail, if the j 
burden to prove contributory negligence is on de- j 
fendant/'^^ but, if the burden is on plaintiff to prove 
his due care, the court cannot properly submit to i 
the jury conflicting statements in plaintiffs own tes- j 
timony which will merely enable them to guess at j 
the facts of his due care.^^ Where contributory ; 
negligence is regarded as matter of defense, and | 
plaintiff is presumed to have exercised due care un- | 
til defendant has alleged and proved the contrary, j 
it is a question for the jury whether the evidence of j 
contributory negligence is sufficient to overcome ! 
that presumption.^^ j 


If, after eliminating the conflicting evidence, 
plaintiffs contributory negligence is fully estab¬ 
lished by the other evidence in the case, the deter¬ 
mination of the issue is for the court.^® 

c. Inferences from Evidence 

Where the evidence is such that different minds may 
reasonably draw different conclusions as to contribu¬ 
tory negligence, the question is for the jury, but, where 
but one reasonable conctusion or Inference can be drawn 
from the evidence, the question Is for the court. 

Where the evidence is such that different minds 
may reasonably draw different conclusions as to 
contributory negligence, the question is for the ju- 
ry^'io even though the different conclusions as to the 
acts constituting contributory negligence arise sole- 


215 Iowa 350—^Nelson v. P. W. 
Woolworth & Co., 231 X.W. 665, 211 
Iowa 592—Murphy v. Iowa Electric 
Co., 220 K.W. 360, 206 Iowa 567. 
Kan.—Tritle v, Phillips Petroleum 
€ 0 ., 37 P.2d 996, 140 Kan. 671. 

Ky.—Cincinnati, K. O. & T. P. Ry. 
Co. V. Pox, 106 S.W.2d 973, 269 
Ky. 242—C. L. & L». Motor Express 

V. Lyons, 53 S.W.2d 978, 245 Ky. 
611. 

Me.—Metrinko v. Witherell, 188 A. 
213, 134 Me. 483. 

Md.—Bush V. Mohrlein, 62 A.2d 301 
—Baltimore & O. R. Co. v. State, 
for Use of Andrews, 58 A.2d 243— 
Wlodkowski v. Yerkaitis, 57 A.2d 
792—Marshall v. Sellers, 53 A.2d 5 
—Crunkilton v. Hook, 42 A.2d 517, 
185 Md. 1. 

Mass.—Joyce v. New York, N. H. & 
H. R. Co., 17 N.E.3d 189, 301 Mass. 
361. 

Mich.—Rogers v. Grand Trunk W. R. j 
Co., ‘286 N.W. 660, 289 Mich. 397— 
Thompson v. Michigan Cab Co., 
272 N.W. 710, 279 Mich. 370. 
Minn.—Hahn v. Diamond Iron 

Works, 20 N.W.2d 704, 231 Minn. 
33—^Nees v. Minneapolis St. Ry. 
Co., 16 N.W.2d 758, 218 Minn. 632. 
Mo.—Sharp v. City of Carthage, 5 S. 

W. 2d 6. 319 Mo. 1028—Tribout v. 
Kroger Grocery & Baking Co., 
App., 191 S.W.2d 3GL 

Mont.—Maynard v. City of Helena. 
160 P.2d 484, 117 Mont. 402—Mc- 
Keon V. Kilduft, 281 P. 345, 85 
Mont. 562. 

Neb.—Kipf v. Bitner, 33 N.W.2d 518, 
169 Neb. 165—Pierson v. Jensen, 33 
N.W.2d 462, 150 Neb. 86—Roby v. 
Auker, 32 N.W.2d 491, 149 Neb. 734 
—Thomets v. Poulson, 30 N.W.2d 
69, 149 Neb. 44—Thomison v. Bueh- 
ler, 25 N.W.2d 391, 147 Neb. 811— 
Frazier v, Anderson, 11 N.W.2d 
764, 143 Neb. 905—Parks v. Metz, 
299 N.W. 643, 140 Neb. 235—Burry 

V. Interstate Transit Lines, 287 N. 

W. 66, 136 Neb. 695—Wortman v. 
Zimmerman, 230 N.W. 588, 119 
Neb. 682. 


N.C.—Bundy v. Powell, 51 S.E.2d 307, 
229 N.C. 707—Pearson v. Nationa' 
Manufacture & Stores Corporation. 
14 S.E.2d 811, 219 N.C. 717. 

N.D.—Pearce v. Hanlon, 233 N.W. 
840, 60 N.D. 231—Axdson v. Jar- 
dino, 223 N.W. 32, 57 N.D. 624. 

Ohio.—Union Gas & Electric Co. v- 
Waldsmith. 166 N.E. 588, 31 Ohio 
App. IIS—^Knutzen Motor Trucking 
Co. V. Steiner. 166 N.E. 243, 31 Ohio 
App. 46, 

Okl.—P. & S. Taxi & Baggage Co. v. 
Cameron. 80 P.2d 618. 183 Okl. 226 
—Midland Valley R. Co. v. Barnes. 
18 P.2d 1089, 162 Okl. 44—Alien v. 
Cubbison. 3 P.’2d 677, 150 Okl. 116. 

Or.—Simmons v. Friede Inv. Co., 266 
P. 910, 125 Or. 300. 

Pa.—Chidester v. City of Pittsburgh, 
47 A.2d 130, 354 Pa. 417—Adams 
V. Gardiner. 160 A. 5g9, 306 Pa. 
576—Balzer v. Reith, 54 A,2d 64, 
161 Pa.Super, 187—Garvin v. City 
of Pittsburgh, 53 A.2d 906, 161 Pa. 
Super. 140—Gabel v, 1528 Walnut 
St. Bldg. Corp., 60 A-2d 751, 160 Pa. 
Super. 218—Bowser v. Kuhn, 49 A. 
2d 852, 160 Pa,Super. 31 — Reiter v. j 

f Andrews, 38 A.2d 508, 155 Pa.Su- | 
per. 449—^Weismiller v. Farrell, 34 
A.2d 45, 153 Pa.Super. 366—Wil¬ 
letts V. Butler Tp., 15 A.2d 392, 
141 Pa.Super. 394—Lewis v. Pitts¬ 
burgh Rys. Co., 200 A. 704, 132 Pa- 
Super. 394—^Kessler v. Philadel¬ 
phia Rapid Transit Co,. 163 A. 393, 
107 Pa.Super. 143—Clancy v. Yel¬ 
low Cab Co., 97 Pa.Super. 439— 
Kozak V. Philadelphia Rapid Trans¬ 
it Co., 92 Fa-Super. 574—Miller v. 
Stauffer, Com.Pl., 37 Berks Co. 247 
—Phillips V. Upper Darby Tp., 
Com.PL. 34 DebCo. 172—Holliday 
v. Grassi, Com.Pl., 32 Erie Co. 25— 
Lehigh Val, Transp. Co. v- Kutz, 
Com.PL, 21 Leh-L.J. 379—Repp v. 
Finkel, Com.FL,. 32 North.Co. 16— 
Stankus v. Winter, Com.PI., 30 
North.Co. 272. 

S.C.—^Arnold v. Charleston & W. C. 
R. Co., 49 S.B.2d 725, 213 S.C. 413 
—^Moody V. Dillon Co., 43 S.E.2d 
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201, 210 S.C. 458—Bingham v, Pow¬ 
ell, 11 S.E.2d 275, 195 S.C. 238— 
Robison V. Atlantic Coast Line R* 
Co., 184 S.E. 96, 179 S.C. 493. 

S-D.—Peters v. Hoisington, 37 N.W. 
2d 410 , opinion adhered to 30 N- 
W, 667. 

Tenn.—Ezell v. Post Sign Co., 205 S. 
W.2d 13, 30 Tenn.App. 256—White¬ 
hurst V. Howell, 98 S.W.2d 1071, 
20 Tenn.App. 314—Tubb v. Boyd, 
13 Tenn.App, 432. 

Tex.—Houston Electric Co. v. Mc- 
Natt, Com.App., 11 S.'W2d 303. 

Va.—Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171—Ferguson 
V. Virginia Tractor Co., 197 S.E. 
438, 170 Va. 486—Harris v. Hower¬ 
ton, 194 S.E. 692, 169 Va. 647— 
Virginian Ry. Co. v. Hillsman, 173 
S.E. 503, 162 Va. 359. 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208—Crowe v. 
O’Rourke, 262 P. 136, 146 Wash. 
74. 

W.Va.—Wright t. Valan, 43 S.E.2d 
364—Reall v. Deiriggi, 34 S.E.2d 
253, 127 W.Va. 662—Nichols v. Ra- 
leigh-Wyoming Mining^ Co., 179 S. 
E. 70, 116 ^V.Va. 163. 

45 C.J. p 1304 note 31. 

36- Pa.—Gerber v. Jones, 30 A.2d 
534, 151 Pa-Super. 489—Lemak v. 
City of Pittsburgh, 23 A-2d 354, 

I 147 Pa.Super. 62—Steingart v. Ka- 
ney, 19 A.2d 499, 144 Pa.Super. 

534—Gardner v. Kline, 9 A.2d 487, 
137 Pa.Super. 505, followed in Wa- 
wa Dairy Farms v. Kline, 9 A.2d 
490, 137 Pa.Super. 510. 

37. Pa.—^Zenzil v. Delaware, etc., 
R. Co., 101 A. 809, 257 Pa. 473— 
Lemak v. City of Pittsburgh, 23 
A.2d 354, 147 Pa.Super. 62. 

38- Cal.—Simon v. City and County 
of San Francisco, 180 P.2d 393, 79 
CaI.App.2d 590. 

45 C.J. p 1299 note 99. 

39. Ill.—Petro v. Hines^ 132 N.E, 
462, 299 HI. 236, 18 A.L.R. 1106. 

40. U.S.—Surface v, Safeway Stores, 
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ly out of the credibility of witnesses on which the [ facts claimed to constitute contributory negligence 


C.C.A.Neb., 169 F.2d 937—Con¬ 
sumers Power Co. v- Nash, C.C.A. 
Mich., 164 !P.2d 657—Southern Ry. 
Co. V. Toney, C.C.A.S.C., 156 F.2d 
261—Surdyk v. Indiana Harbor 
Belt R. Co., aC.A,Ill.. 14S F.2d 795 
—Malone v. Suburban Transit Co., 
P.C.S.C., 64 F.Supp. S59, affirmed, 
C.C.A., 156 F.2d 422. 

Ala.—Capitol Motor Lines v. Bil- 
lingslea, 21 So.2d 240, 246 Ala. 
501, 157 A.L.R, 1207—Preston v, 
LaSalle Apartments, 3 So.2d 411, 
241 Ala. 540—Mackintosh Co. v. 
Wells, 118 So. 276. 218 Ala. 260. 

Ark-—Missouri Pac. R. Co. v. Hop¬ 
per, 185 S.W.2d 88, 208 Ark. 128— 
Armour & Co. v. Rose, 36 S.W.2d 
70, 183 Ark. 413—Gibson Oil Co. v. 
Bush, 1 S.W.2d 88, 175 Ark. 944. 
Cal.—Downing v. Silberstein, 202 P. 
2d 91. 89 Cal.App.2d 838—^Andre v. 
Allynn, 190 P.2d 949, 84 Cal.App. 
2d 347—Lang v. Barry, 161 P.2d 
949, 71 Cal.App.2d 121—Zehnder 

V. Spaulding', 127 P.2d 620, 53 Cal. 
App.2d 268—^Nederveld v. Bohlan- 
der Trucking Co., 126 P.2d 657, 52 
Cal.App.2d 539—Thompson v. B. F. 
Coodrich Co., 120 P.2d 693, 48 Cal. 
App.2d 723—Emery v. Pacific Tele¬ 
phone & Telegraph Co., 110 P.2d 
1079, 43 Cal.App. 2d 402—Gallardo 
V. Luke, 91 P.2d 211, 33 Cal.App.2d i 
230 — Foy V. Carlton, 85 P.2d 220, 
29 Cal.App. 2d 575—Sinclair v. 
Harp, 63 P-2d 876, 18 Cal.App.2d 
167—Papineau v. Distributors | 
Packing Co., 52 P.2d 571, 10 Cal. 
App.2d 658—Lavin v. Fereria, 52 
P.2d 518, 10 Cal.App.2d 710—Swi- 
gert V. Pacific Electric Ry. Co., 47 
P.2d 353, 7 Cal.App.2d 661—Gern- 
hardt v. Rancadore, 24 P-2d 946, 
134 Cal.App. '65—Ring v. Los An¬ 
geles Ry. Corporation, 2 P.2d 404, 
116 CaLApp. 93—Christy v. Ulrich, 
-298 P. 135, 113 Cal.App. 338— 

Fraher v. Eisenmann, 270 P, 704, 
94 Cal.App. 48—^Hanlon Drydock 
^ Shipbuilding Co. v. Southern 
Pac. Co., 268 P. 385, 92 Cal.App. 
230 —Collins v. California Street 
Cable R. Co., 267 P. 731, 91 Cal. 
App. 752—Philips v. Pacific Elec¬ 
tric Ry. Co., 264 P. 538, 89 Cal. 
App. 122. 

Colo.—Rudolph V. Elder, 95 P.2d 827, 
105 Colo. 105—Campbell v. Stamper 
Drug Co., 277 P, 770, 85 Colo. 508. 
Conn.—L'Heureux v. Hurley, 168 A. 
8, 117 Conn. 347. 

jy^C.—^Aiken v. Allman, Mun.App., 61 
A.2d 926—^E. P. Hinkel & Co. v. 
Gerondikas, Mun.App., 48 A.2d 459. 
Fla. —^Pendarvis v. Pfeifer, 182 So. 
307, 132 Fla. 724. 

Idaho.—Stallinger v. Johnson, 139 P. 
2d 460, 65 Idaho 101—Stearns v. 
Graves, 111 P.2d 882, 62 Idaho 312 
—^Bennett v. Deaton, 68 P.2d 895, 
57 Idaho 752. 

HL—^McCaughan v. Boswell, 40 N.E. 


2d 557, 313 Ill.App. 651—^Doran 
V. Boston Store of Chicago, 30 N.E. 
2d 778, 307 Ill.App. 456—Russell 
V. Richardson, 24 N.E.2d 185, 302 
Ill.App. 589—Wells v. Wise, 18 
N.E.2d 750, 298 Ill.App. 252—Barn¬ 
stable V. Calandro, 270 Ill.App. 
57—St. Clair Nat. Bank v. Monag¬ 
han, 256 Ill.App. 471. 

Ind.—Cushman Motor Delivery Co. v. 
McCabe, 36 N.E. 2d 769, 219 Ind. 
156—Pfisterer v. Key, 33 N.E.2d 
330, 218 Ind. 521—Baltimore & O. 
R. Co. V. Reyher, 24 N.E.2d 284, 
216 Ind. 545—^Neuwelt v. Roush, 
App., 85 N.E.2d 506—E. McGoni- 
gal, Inc. V. Etherington, App., 79 
N.E.2d 777—Toenges v. Walter, 32 
N.E.2d 95, 109 Ind.App. 41—Gate- 
wood V. Lynch, 23 N.E.2d 289, 107 
Ind.App. 168—'Chicago & E. I. Ry. 
Co. v. Hix, 173 N.E. 602, 91 Ind. 
App. 698. 

Iowa.—Kjnaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356—Kaffenberger 
V. Holle, 22 N.W.2d 804, 237 Iowa 
542—Riggs V. Pan-American Wall 
Paper & Paint Co., 283 N.W. 250, 
225 Iowa 1051—Murchland v. 
Jones, 279 N.W. 382, 225 Iowa 

149—Rogers v. Jefferson, 275 N.W. 
874, 224 Iowa 324—^Abraham v. 

Sioux City, '250 N.W. 461, 218 Iowa 
1068—Hittle v. Jones, 250 N.W. 
689, 217 Iowa 598—^Russell v. Sioux 
City Gas & Electric Co., 245 N.W. 
705, 215 Iowa 1405—Smith v. City 
of Hamburg, 237 N.W. 330, 212 
Iowa 1022—^Nelson v. F. W. Wool- 
worth & Co., 231 N.W. 665, 211 
Iowa 592—^Murphy v. Iowa Elec¬ 
tric Co., 220 N.W. 360, 206 Iowa 
567. 

Kan.—Huggins v, Kansas Power & 
Light Co., 187 P.2d 491, 164 Kan. 
27—Re veil v. Bennett, 176 P.2d 
538, 162 Kan. 345—Smith v. Kan¬ 
sas City, 146 P.2d 660, 158 Kan. 
213—Cruse v. Dole, 124 P.2d 4/0, 
155 Kan. 292—^Fisher v. Central 
Surety & Insurance Corporation, 86 
P.2d 583, 149 Kan. 38—Robinson v. 
Short, 79 P.2d 903, 148 Kan. 134— 
Waltmire v. Ford, 78 P.2d 893, 147 
Kan. 732—^Billings v. City of Wich¬ 
ita, 62 P.2d 869, 144 Kan. 742— 
Hill V. Southern Kansas Stage 
Lines Co., 53 P.2d 923, 143 Kan. 
44—Sponable v. Thomas, 33 P.2d 
721, 139 Kan. 710. 

Ky.—^Franklin v. Louisville & N. R. 
Co-, 102 S.W.2d 1010, 267 Ky. 577— 
Chesapeake & O. Ry, Co. v. Hicks’ 
Adm’r, 58 S.W.2d 910, 248 Ky. 

610—City of Louisville v. Hale’s 
Adm’r, 37 S.W.2d 20, 238 Ky. 182. 

Me.—Chaput v. Lussier, 165 A. 573, 
132 Me. 48. 

Md.—Bush V. Mohrlein, 62 A.2d 301— 
Wlodkowski v, Yerkaitis, 57 A. 2d 
792—Marshall v. Sellers, 53 A.2d 
6, 188 Md. 508—Mitchell v. Dowdy, 
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42 A.2d 717, 184 Md. 634—Balti¬ 
more Transit Co. v. State, to Use 
of Schriefer, 40 A.2d 678. 184 Md. 
250—Crunkilton v. Hook, 42 A2d 
517, 185 Md. 1—Cogswell v. Frazier 
39 A.2d 815, 183 Md. 654-~Dilley 
V. Baltimore Transit Co., 39 A 2d 
469, 183 Md. 557, 165 A.L.R. 627- 
Weinstein v. Meyer, 191 a 238, 
172 Md. 233. 

Mass.—Joyce v. New York, N. H, & 
H, R. Co., 17 N.E.2d 189, 301 Mass 
361. 

Mich.—Pelham v. Keip, 11 N.W.2d 
219, 306 Mich. 500—Kolehmainen v. 
E. E. Mills Trucking Co., 3 N.W.2d 
298, 301 Mich. 340—Zeitz v. Mara, 
287 N.W. 418, 290 Mich. 161— 

Rogers v. Grand Trunk W. R. Co., 
286 N.W. 660, 289 Mich. 397. 

Mo.—Smith v. Brune, 187 S.W.2d 
65—^Willig V. Chicago, B. & Q. R. 
Co., 137 S.W.2d 430, 345 Mo. 705— 
Gray v. City of Hannibal, 29 S.W. 
2d 710—Sharp v. City of Carthage, 

6 S.W.2d 6, 319 Mo. 1028—Clader 

V. City of Neosho, App., 198 S.W. 
2d 523—Nicholas v. Chicago, B. & 
Q. R. Co., 188 S.W.2d 511, 239 Mo. 
App. 421—Smith v. Brune, App., 
187 S.W.2d 65—Liddle v. Thomp¬ 
son, 162 S.W.2d 614, 236 Mo.App. 
1071—^Weigel v. Reintjes, App., 154 
S.W.2d 412—Knudsen v. Kansas 
City Public Service Co., App., 141 
S.W.2d 252—McDonald v. Heine- 
mann, App., 141 S.W.2d 177—Poeh- 
ler V. Lonsdale, 129 S.W.2d 69, 235 
Mo.App. 202—Slack v. Kansas City 
Gas Co., 120 S.W.2d 70, 233 Mo. 
App. 306—Page v. City of Fayette, 
116 S.W.2d 578, 233 Mo.App. 37— 
Parton v. Phillips Petroleum Co., 
107 S.W.2d 167, 231 Mo.App, 585. 

Neb.—^Plumb v. Burnham, 36 N.W. 
2d 612, 151 Neb. 129—Remmenga v. 
Selk, 34 N.W.2d 757, 150 Neb. 
401—Kipf V. Bitner, 33 N.W.2d 
618, 150 Neb. 155—^Pierson v. Jen¬ 
sen, 33 N.W.2d 462, 150 Neb. 86— 
Roby V. Auker, 32 N.W.2d 491, 
149 Neb. 734—^Dickman v. Hack¬ 
ney, 31 N.W.2d 232, 149 Neb. 367— 
Buresh v. George, 31 N.W.2d 106, 
149 Neb. 340—Gutoskl v. Herman, 
j 25 N.W.2d 902, 147 Neb. 1001— 
Thomison v. Buehler, 25 N.W.2d 
391, 147 Neb. 811—^Hammond v. 
Morris, 24 N.W.2d 633, 147 Neh. 
600—^Herman v, Firestine, 21 N. 

W. 2d 444, 146 Neb. 730—^Riekes v. 
Schantz, 12 N.W.2d 766, 144 Neb. 
150—Frazier v. Anderson, 11 N.W. 
2d 764, 143 Neb. 905—Ulrich v. 
Batchelder, 10 N.W.2d 637, 143 
Neb. 697—Anderson v. Robbins In¬ 
cubator Co., 8 N.W.2d 446, 143 Neb. 
40—Crandall v. Ladd, 7 N.W. 2d 
642, 142 Neb. 736—Grantham v. 
Watson Bros. Transp. Co., 6 N.W. 
2d 372, 142 Neb. 362, rehearing de¬ 
nied 9 N.W.2d 157, 142 Neb. 362— 
Parks Y, Metz, 299 N.W. 643, 140 
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{Icpend;*^^ and so, where different conclusions may i question of contributory negligence is for the de- 
reasonably be drawn from undisputed facts, the J termination of the jury.^2 Where but one reason- 


Neb. 235—Major v. Harrison, 272 
N.W. 201, 132 Nob. 363—Moncrief 
V. Interstate Transit Lines, 261 
N.W, 163. 129 N.W. 163, 129 Neb. 
168—S^roi V. "Vellow Oab & Bag^- 
gage Co., 247 N.W. 355, 124 Neb. 
525—Wiegand v. Lmcoln Traction 
Co., 236 N.W. 188, 121 Neb. 130— 
Lieb V. Omaha & C. B. St. Ry. Co., 
22S N.W. 364, 119 Neb. 222. 

Xev.—Wells, Inc., v. Shoemake, 177 
P.2d 451, 64 Nev. 57—Nevada Rock 
& Sand Co. v. Grich, 93 P.2d 613, 
59 Nev. 345. 

N.J.—Goldstein v. Hotel Altman, 66 
A.2d 356, 4 N.J.Super. 78—Clayton 
V. Vallaster, 194 A. 167. 118 N.J. 
Law 56S—Solomon v. Finer, ISO A. 
567, 115 N.J.Law 404—Danner v. 
Kennedy, 168 A. 445, 111 N.J.Law 
328—Miller v. Public Service Co¬ 
ordinated Transport, 168 A. 409, 
111 N.J.Law 339—Walling v. Gen¬ 
eral Woodcraft Co.. 166 A. 77, 110 
N.J.Law 561—Hammersma v. 
Smith, 165 A, 555, 110 N.J.Law 
623—Rochford v. Stankewicz, 158 
A. 386, 108 N.J.Law 265—Cady v. 
Trenton & Mercer County Traction 
Corporation, 141 A. 806, 104 N.J. 
Law 672—Bowen v. Healy's Inc., 
197 A. 655, 16 N.J.Misc. 113, appeal 
dismissed Fisher Healy's Special 
Tours, 1 A.2d 848, 121 N.J.Law 198. 
N.M.—Olguin v. Thygesen, 143 P.2d 
685, 47 N.M. 377—Crespin v. Albu¬ 
querque Gas & Electric Co., 50 
P.2d 269, 39 N.M. 473—Russell v. 
Davis. 37 P.2d 536, 38 N.M. 533. 
N.Y.—O’Brien v. Lehigh Valley R. 
Co., 30 N.T.S.2d 287, 177 Misc. 

25, affirmed 35 N.Y.S.2d 752, 264 
App.Div. 831, affirmed 46 N.E.2d 
847, 289 N.Y. 783—Levy v. Cas¬ 
cades Operating Corporation, 27 
N.Y.S.2d 258, 176 Misc. 373, re¬ 
versed on other grounds 32 N.Y.S. 
2d 341, 263 App.Div. 882, reversed 
on other grounds 46 N,E.2d 343, 
289 N.Y. 7i4. 

N.C.—Bundy v. Powell, 51 -S.E.2d 307, I 
229 N.G. 707—Pearson v. National 
Manufacture & Stores Corporation, 
14 S.E.2d 811, 219 N.C. 717. 

N.D.—Axelson v. Jardine, 223 N.W. 
32, 57 Njjy 524. 

Ohio.—Smith v. Toledo & O. C. R- 
Co., 15 N.E.2d 134, 133 Ohio St. 
598—Union Gas & Electric Co. v. 
Waldsmith, 166 N.E. 588, 31 Ohio 
App. 118. 

Okl.—Bowring v. Denco Bus Lines, 
162 P.2d 526, 196 Okl. 1. 

Or.—Keys v. Griffith, 65 P.2d 15, 153 
Or. 190—Simmons v. Priede Inv. 
Co., 266 P. 910, 125 Or. 300—Mor- 
ser V. Southern Pac. Co., 262 P. j 
252, 124 Or. 384. 

Pa.—Chidester v. City of Pittsburgh, 
47 A.2d 130, 354 Pa. 417—Caulton 
V. Eyre & Co., 199 A. 136, 330 Pa. 
385—Welsh v. Pennsylvania R, Co., i 


169 A. 95, 313 Pa. 87—Balzer v. 
Relth, 64 A.2d 64, 161 Pa.Super. 
187—Gabel v. 1528 Walnut St. 
Bldg. Corp., 50 A.2d 7.51, 160 Pa. 
Super. 218—Mussari v. Lehigh Val¬ 
ley R. Co., 26 A.2d 763, 14D Pa. j 
Super. 85—Willetts v. Butler Tp., | 
15 A.2d 392, 141 Pa.Siipf^r. 391— j 
Berrien v. Philadelphia Rapid 
Transit Co., 3 A.2d IS, 133 Pa. 
Super. 481—McDougall v. Schaab, 
178 A. 168, 117 Pa.Super. 2^5— 

Ward V. Philadelphia Rapid Trans¬ 
it Co., 177 A. 485, 117 Pa.Super. 
120—ifagasiny v. T. M. Smithian 
Trucking Co., 163 A. 314, 107 Pa- 
Super. 84—Schmidt v. Pain, Com. 
PI., 35 Del.Co. 253—Harper 
Trainer Borough, Com.PI., 33 Del. 
Co, 229—Fegley v. Vogel-Ritt, Inc., 
Com.PI., 21 Lehigh Co.L.J. 306— 
Repp V. Finkel, Com.PI., 32 North. 
Co. 15. 

R. I.—Gilfoil V. Fishbein, 5 A.2d 232, 
62 R.I. 277—Higginbotham v. 
Young, 193 A. 626, 59 R.I. 1. 

S. C.—Arnold v. Charleston & W. C. 

R. Co., 49 S.E.2d 725, 213 S.C. 413— 
Moody V. Dillon Co., 43 S.E.2d 201, 
210 S.C. 458—Bingham v. Powell, 
11 S.E.2d 275. 195 S.C. 238—Charl¬ 
ton V. Strange, 6 S.E.2d 752, 192 S. 
C. 379—Kneece v. Southern Ry. 
Co., 197 S.E. 673, 187 S.C. 195— 
Robison v'. Atlantic Coast Line R 
Co., 184 S.E. -96, 179 S.C. 493— 
Lineberger v. City of Greenville, 
182 S.E. 101, 178 S.C. 47. 

Tenn.—Virginia Ave. Coal Co. v. 
Bailey, 205 S.W.2d 11, ISS Tenn. 
242—Campbell v. Campbell, 199 S. 
W.2d 931, 29 Tenn.App. 65L 
Tex.—City of Fort Worth v. Lee, 186 

S. W.2d 954, 143 Tex. 551, 159 A.L. 

R. 125—Houston Electric Co. v. 
McNatt, Com.App.. 11 S.W.2d 303— 
Service Refining Co. v. Hutcher¬ 
son, Civ.App., 179 S.W.2d 772, er¬ 
ror refused—Thurman v. Chandler, 
Civ.App., 52 S.W.2d 315, reversed 
on other grounds 81 S-W.2d 489, 
125 Tex. 34—Gulf, C. & S. F. Ry. 
Co. V. Picard, Civ.App., 147 S.W. 
2d 303, error dismissed, judgment 
correct—Cross v. Wichita Falls & 

S. R. Co., Civ.App., 140 S.W.2d 
567—St. Louis, B. & M. Ry. Co. v. 
Brack, Civ.App., 102 S.W.2d 261. 

Utah.—Moore v. Miles, 168 P.2d 676, 
108 Utah 167. 

Vt.—Kennedy v. Laramee, 61 A.2d 
547, 115 Vt. 358—Bates v. Rutland 
R. Co., 165 A. 923, 105 Vt. 394. 

Va.—Virginia Electric & Power Co. 
V. Courtney, 27 S.E.2d 917, 182 Va. 
175—^Acme Markets v. Remschel, 
24 S.E.2d 430, 181 Va. 171—Vir¬ 
ginia Electric & Power Co. v. 
Wright. 196 S.E. 580, 170 Va. 442— 
Yellow Cab Co. of Virginia v. 
Gulley, 194 S.E. 683, 169 Va. 611. 
Wash.—Johnson v. Watson, 120 P-2d 
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515, 11 Wash. 2d 690—Richardson 
V. Pacific Power & IJght Co., 118 
P.2d 985. 11 Wash.2d 288—Corbaley 
V. Pierce County, 74 P.2d 993, 192 
Wash. 688—Devlin v. Spokane 
United Rys., 48 P.2d 252, 183 Wash. 
342, opinion adhered to 63 P.2d 
119X, 183 Wash. 342—Scott v. Pa¬ 
cific Power & Light Co., 35 P.2d 
749, 178 Wash. 647—Gaches v. 

Daw, 10 P.2d nil, 168 Wash. 162— 
Bryant v. Hartford Eastern Ry. 
Co., 290 P. 874, 158 Wash. 389. 
W.Va.—Reall v. Deiriggi, 34 S.E.2d 
253, 127 W.Va. 662. 

45 C.J. p 1306 note 39. 

Gross contributory negllgerLce 
Mass.—Sylvia v. New York, N. H. & 
H. R. Co., 6 N.E.2d 359, 296 Mass. 
157. 

Noncnlpable explanation of plaintlfTs 
conduct 

Under statute providing that bur^ 
den of proving defense of contribu¬ 
tory negligence shall be on defend¬ 
ant, where plaintiff’s conduct admits 
of any reasonable and nonculpable 
explanation the question of his due 
care is for the jury.—Isabelle v- 
Public Service Co. of New Hamp¬ 
shire. 37 A.2d 367, 93 N.H. ISO. 
Weighing and consideration of evi* 
dence 

Where generally the determination 
of the question of contributory neg¬ 
ligence involves the weighing and 
consideration of evidence, the ques¬ 
tion is to be submitted as a ques¬ 
tion of fact to jury.—Kellenberger 
V. Mitchell, 44 N.E.2d 73, 316 Ill. 
App. 112—Thomason v. Chicago Mo¬ 
tor Coach Co., 10 N.E.2d 714, 292 
Ill.App. 104. 

41. Mich,—Swoboda v. Ward, 40 
Mich. 420. 

45 C.J. p 1308 note 41. 

Credibility of witnesses as matter 
for jury see infra § 267. 

42. U.S.—Hampton v. Des Moines 
& C. I. R. Co., CC.A.Iowa, 65 P. 
2d 899. 

Cal.—Eastman v. Atchison. T. & S. 
P. Ry. Co., 125 P.2d 564, 51 Cal. 
App.2d 653—Castro v. Sutter Creek 
Union High School Dist., 77 P. 
2d 509, 25 Cal.App.2d 372—Ker- 
stens V. Pacific Gas & Electric 
Co., 39 P.2d 469, 3 Cal.App.2d 489— 
Pascoe V. Payne, 12 P.2d 1091, 
124 Cal.App. 528—Smith v. Zana, 
2 P.2d 224, 115 Cal.App. 533. 

D.C.—^Wright v. Capital Transit Co., 
Mun.App., 35 A.2d 183. 

Ill.—Borchart v. City of Chicago, 
80 N.E.2d 80, 334 Ill.App. 628. 
Ind.—Tabor v. Continental Baking 
Co., 38 N.E.2d 257. 110 Ind.App. 
633, 

Iowa.—Rosenberg v. Des Moin#s Ry. 
Co., 238 N.W. 703, 213 Iowa 162. 
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able conclusion or inference can be drawn from | the evidence,or where the only reasonable con- 


Me.—Metrinko v. Witherell, 188 A. 
213, 134 Me. 483. 

Mich,—Thompson v. Michigan Cab 
Co., 272 N.W. 710, 279 Mich. 370. 
Minn,--Travis v. Collett, 17 N.W.2d 
68, 218 Minn. 592—^Nees v. Minne¬ 
apolis St, Ry. Co., 16 N.W.2d 758, 
218 Minn. 532. 

Mont.—Pulton v. Chouteau County 
Farmers' Co., 37 P.2d 1025, 98 
Mont. 48. 

Neb.—Howerter v. Olson, 19 N.W.2d 
346, 145 Neb. 507. 

Pa.—^Konchar v. Cebular, 3 A. 2d 
913, 333 Pa. 499—Schutzer v. Ed¬ 
ward Smith Coal & Ice Co., Com. 
PL, 48 Lack-Jur. 17. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775—Patillo v. 
Gambill, 124 S.W.2d 272, 22 Tenn. 
App. 485—^Whitehurst v. Howell, 
98 S.W.2d 1071, 20 Tenn.App. 314— 
Hatcher v. Cantrell, 65 S.W.2d 247, 
16 Tenn.App. 544—Hall Grocery 
Co. V. Wall, 13 Tenn.App. 203— 
Louisville & N. R. Co. v. Tracey, 
12 Tenn.App. 167—Ballow v. Postal 
Tel. Co., 12 Tenn.App. 348—^Pat¬ 
terson V. Kirkpatrick, 11 Tenn.App. 
162—^Potter v. Shute, 7 Tenn.App. 
222—Collins v. Desmond, 1 Tenn. 
App. 54. 

W.Va,—Wright v. Valan, 43 S.E.2d 
364—Tuncke v. Welker, 36 S.B.2d 
410, 128 W.Va. 299—Taylor v. City 
of Huntington, 30 -S.E.2d 14, 126 
W.Va. 732. 

46 C.J. p 1305 note 38. 

Admittedly careless conduct 

Conduct of a plaintiff, even though 
admittedly careless in some respects, 
does not necessarily constitute con¬ 
tributory neglig£>*ce as a matter of 
law.—Bauer v. Davis, 111 P.2d 715, 
43 Cal.App.2d 764. 

43, U.S.—Chesapeake «& O. Ry. Co. 
V. Waid, 25 P.2d 366, certiorari de¬ 
nied 49 S-Ct. 29, 278 TJ.S. 629, 73 
L.Ed. 647. 

Ala.—Mackintosh Co. v. Wells, 118 
So. 276, 218 Ala. 260. 

Ark.—^Bumpas v. Sinclair Refining 
Co., 87 S.W.2d 29, 191 Ark. 671— 
Arkansas Power & Light Co. v. 
Shryrock, 22 S.W.2d 380, 180 Ark. 
705. 

Cal.—California Rendering Co. v. Pa¬ 
cific Electrid Ry. Co., 269 P. 922, 
205 Cal. 73—Coachman v. Snelling, 
^95 P. 845, 111 CaLApp. 192— 

Robbins v. Southern Pac. Co., 283 
P. 850, 102 CaLApp. 744—^Hare v. 
Canfield, 282 P. 405, 102 CaLApp. 
124. 

D.C,—^Brown v. Clancy, Mun.App., 43 
A.2d 296. 

HI.—Thomason v. Chicago Motor 
Coach Co., 10 N.E.2d 714, 292 Ill. 
App. 104. 

Ind.—^Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 
Iowa.^iSmith v. City of BCamburg, 
237 N.W. 330, 212 Iowa 1022. 


Kan,—Huggins v. Kansas Power & 
Light Co., 187 P.2d 491, 164 Kan. 
27—Cruse v. Dole, 124 P.2d 470, 
155 Kan. 292—Lilly v. "Wichita R. 
& Light Co., 274 P. 205, 127 Kan. 
527. 

Ky.—Bryant v. City of Louisville, 
208 S.WL2d 306, 306 Ky. 414— 

Myers v. Salyer, 127 S.W.2d 158, 
277 Ky. 696—Cecil v. Oertel Co., 
40 •S.W.2d 328. 239 Ky. 825—Fore¬ 
man V. Western Union Telegraph 
Co., 14 S.W.2d 1079, 228 Ky. 300. 
Md-—Bush V. Mohrlein, 62 A.2d 301— 
Caryl, to Use of Merchants Mut. 
Cas. Co. V. Baltimore Transit Co., 

58 A.2d 239—^National Hauling 
Contractors Co. v. Baltimore 
Transit Co., 44 A.2d 450, 185 Md. 

J 158—Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618— 
Friedman v. Hendler Creamery 
Co., 148 A. 429, 158 Md. 131—Tockel 
V. Gerstadt, 140 A. 40, 154 Md. 
188. 

Mo.—^Knudsen v. Kansas City Public 
Service Co., App., 141 S.W.2d 252. 
Mont.—^Wise v. Stagg, 22 P.2d 308, 
94 Mont. 321—Olson v. City of 
Butte, 283 P. 222. 86 Mont. 240, 
70 A.L.R. 1352—McKeon v. Kilduff, 
281 P. 345, 85 Mont. 562, 

N.J.—Solomon v. Finer, 180 A. 667, 
115 N.J.Law 404. 

N.D.—Wilson t. Oscar H. Kjorlie 
Co., 12 N.W.2d 52*6, 73 N.D. 134— 
Schnell v. Northern Pac. Ry. Co., 1 
N.W.2d 56, 71 N.D. 369—Stelter v. 
Northern Pac. Ry. Co., 299 N.W. 
310, 71 N.D. 214—Bratvold v. La- 
lum, 282 N.W. 514, 68 N.D. 534— 
Logan V. Schjeldahl, 262 N.W. 463, 
66 N.D. 152—Newton v. Gretter, 
236 N.W. 254, 60 N.D. 635. 

Or.—^Rice v. City of Portland, 17 P.2d 
562, 141 Or. 205—^Butler v. City of 
McMinnville, 268 P. 760, 126 Or. 56, 

59 A.L.R. 381. 

,R.I.—United Electric Rys. Co. v, 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 55 R.I. 154. 

S.C.—^Augustine v. Chris top oulo, 13 
S.E.2d 918, 196 S.C. 381—Bolen v. 
Strange, 6 S.E.2d 4*66, 192 S.C. 284. 
S.D.—Jensen v. Juul, 278 N.W. 6, 66 
S.D. 1, 115 A.L.R. 1280. 

Tenn.—Virginia Ave. Coal Co. v. Bai¬ 
ley,.205 S.W.2d 11, 18^ Tenn. 242— 
Anderson v. Carter, 118 S.W.2d 891, 
22 Tenn.App. 118. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Pic¬ 
ard, Civ.App., 147 S.W.2d 303, er¬ 
ror dismissed, judgment correct— 
Cross V, Wichita Falls & S. R. Co., 
Civ.App., 140 S.W.2d 667—Burton 
V. Billingsly, Civ.App., 129 S.W.2d 
439, error refused—Texas & N. O. 
R. Co. V. Brook, Civ.App., 127 S.W. 
2d 599, error dismissed, judgment 
correct—^Koock v. Goodnight, Civ. 
App., 71 S.W.2d 927, error refused 
—Orange & N. W. R. Co. v. Harris, 
Civ.App., 67 S.W.2d 931, 59 S.W.2d 
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217, reversed on other grounds 89 
S.W.2d 973, 127 Tex. 13—Texas 
N. O. Ry. Co. V. Adams, Civ.App. 
27 S.W.2d 331, error dismissed. 

Vt.—Kennedy v. Laramee, 61 A 2d 
547, 115 Vt. 358. 

Va.—Harris v. Howerton, 194 SE 
692, 169 Va. 647—Yellow Cab Co! 
of Virginia v. Gulley, 194 S.E. 683 
169 Va. 611. 

Wash.—Neel v. Henne, 190 P.2d 775, 
30 Wash.2d 24—Ruif v. Fruit De¬ 
livery Co., 157 P.2d 730, 22 Wash. 
2d 708—Brucker v. Matsen, 139 p, 
2d 276, 18 Wash.2d 376—Emanuel 
V. Wise, 118 P.2d 969, 11 Wash.2d 
198—Hynek v. City of Seattle. Ill 
P.2d 247, 7 Wash.2d 386. 

W.Va,—Taylor v. City of Hunting- 
ton, 30 S.E.2d 14, 126 W.Va. 732— 
McLeod V. Charleston Laundry 
Co., 145 S.E. 756, 106 W.Va. 361. 

XTnoontroveited evidence 

Where there is no substantial con¬ 
troversy as to the facts and but one 
reasonable inference or conclusion 
can be drawn therefrom, contribu¬ 
tory negligence is a question of law 
for the court. 

U.S.—^Walker v. East St. Louis & S. 

Ry. Co., C.C.A.Mo., 25 F.2d 579. 
Cal.—Lang v. Barry, 161 P.2d 949, 71 
CaLApp.2d 121—Zehnder v. Spauld¬ 
ing, 127 P.2d 620, 53 CaLApp.2d 
268—^Nederveld v. Bohlander 

Trucking Co., 126 P.2d 657, 52 Cal. 
App.2d 539—Hansen v. Steele, 104 
P.2d 93, 40 CaLApp.2d 1—Gallardo 
V. Luke, 91 P.2d 211, 33 Cal.App.2d 
230—Gibb v. Cleave, 55 P,2d 938, 
12 CaLApp.2d 468—^Lavin v. Pere- 
ria, 52 P.2d 518, 10 Cal.App.2d 710 
—Gleason v. Fire Protection En^ 
gineering Co., 16 P.2d 750, 127 Cal, 
App.' 754—Packer v. Wagner, 292 
P. 623, 109 CaLApp. 26—Ching 

Wing V. Kishi, 268 P. 483, 92 CaL 
App. 495. 

Colo.—^Denham Theatre v. Beeler, 109 
P.2d 643, 107 Colo. 116. 

D.C.—Brown v. Clancy, Mun.App., 43 
A.2d 296. 

Fla.—Hart v. Held, 5 So.2d 878, 149 
Fla. 33—G. Perlita & Sons v. Beck, 
197 So. 340, 143 Fla. 509. 

Ill.—^Ames V. Terminal R. Ass'n of 
St. Louis, 76 N.E.2d 42, 332 Ill. 
App. 187—^Pope V. Illinois Terminal 
R. Co., 67 N.E.2d 284, 329 Ill.APP. 
62—^Fitch V. Thomson, 54 N,E,2d 
623, 322 III.App. 703—^Little v. Il¬ 
linois Terminal R. Co., 60 N.E.2d 
123, 320 IlLApp. 163—^Blumberg v. 
Baird, 49 N.E.2d 745, 319 Ill.App, 
'642—Mississippi Lime & Material 
Co. V. Alton & Eastern R. Co., 256 
IlLApp. 4S5- 

Ind.—Baltimore & O. R. Co. v. Rey- 
her, 24 N.E.2d 284, 216 Ind. 645— 
Olsen V. Edgerly, 18 N.E.2d 937, 106 
Ind.App. 223—Michigan City v. 
Rudolph, 12 N.E.2d 970, 104 Ind. 
App. 643. 
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elusion or inferc*nce tluit crin he ilrnun froin the , 
evidence is that plaintiff was nat acting as an or¬ 
dinarily prudent person would have acted under the 
circumstances,'^'^ the question of plaintiffs contrib¬ 
utory negligence is one of law for the court 


The rule has been stated that contributory neg¬ 
ligence is a question for the jury unless the evi¬ 
dence is such that reasonable minds can draw only 
one conclusion,or can draw only the conclusion 


Iowa.—Wilson v. Goodrich, t‘52 Isr.W. 
142, 2lS Iowa 4(52—Abraham v. 
Sioux City, 250 X.W. 4G1, 21g Iowa 
1068. 

Kan.—Huggins v. Kansas Power & 
Light Co., 187 P.2d 491, 164 Kan. 
27. 

Ky.—Norfolk & W. Ky. Co. v. Bailey, 
211 S.W.2d 154, 307 Ky. 3S6—Price 
V. T. P. Taylor & Co., 196 S.W.2d 
312, 302 Ky. 736—Louisville & N. 
R. Co. V. Crain, 224 S.W. 1063. 189 
Ky. 431—Hogge v. Anchor IVIotor 
Freight of Delaware, 126 S.W.2d 
877, 277 Ky. 460—Rennolds’ Adm’x 
V. Waggoner, 111 S,W.2d 647, 271 
Ky. 300—Cincinnati, N. O. & T. P. 
Ry. Co. V. Fox, 106 S.W.2d 973, 
269 Ky. 242—City of Louisville v. 
Hale's Adm’r, 37 S.W.2d 20, 238 Ky. 
182—Foreman v. Western Union 
Telegraph Co.. 14 S.W.2d 1079, 228 
Ky. 300. 

Md.—Jackson v. Forwood, 47 A.2d 
81, 1S6 Md, 379—Harry T. Camp¬ 
bell & Sons V. United Rys. & Elec¬ 
tric Co. of Baltimore, 154 A. 552, 
160 Md. 647. 

Mass.—Joyce v. New York, N. H. & 
H. R. Co., 17 N.E.2d 189, 301 Mass. 
361. 

N.D.—Logan v. Schleldahl, 262 N.W. 
463, 66 N.D. 152. 

Pa.—McCreery v. Westmoreland 

Farm Bureau Co-op. Ass'n, 55 A. 2d 
399, 357 Pa. 567—^Rhodes v. Penn- 
sylvanfa R. Co., 147 A. S54, 298 
Pa. 101. 

S.D.—Bruening v. Miller, 230 N.W, 
754, 57 S.D. 58. 

Tenn.—Virginia Ave. Coal Co. v. Bai¬ 
ley, 205 S.W.2d 11. 185 Tenn. 242 
—Anderson v. Carter, 118 S.W.2d 
891, 22 Tenn.App. 118—^Wylie v. 
Green River Lumber Co., 8 Tenn. 
App. 373—Illinois Central R. Co. 
V. Beaver, 3 Tenn.App. 67, 

Tex.—Edmiston v. Texas & N, O. R. 
Co., 138 S.W.2d 526, 135 Tex. 67— 
Wichita Valley Ry. Co. v. Fite, 
Civ.App., 78 S.W.2d 714. 

Utah.—Maybee v. Maybee, 11 P-2d 
973, 79 Utah 585. 

Vt,—Kennedy v. Laramee, 61 A.2d 
547, 115 Vt. 358—Labrecque v. 

American News Co., 58 A.2d 873, 
115 Vt. 305—Parro v. Meagher, 184 
A. 885, 108 Vt. 182—Rush v. Cody, 
178 A. 891, 107 Vt. 326, 

Va.—Yellow Cab Co. of Virginia v. 
Gulley, 194 S.E. 683, 169 Va. 611— 
Norfolk & W. Ry, Co. v. Benton, 
169 S.E. 560, 160 Va. 633- 
W.Va.—Gilkerson v. Baltimore & O. 
R. Co., 41 S.E.2d 188, 129 W.Va. 
649—Divlta v. Atlantic Trucking 
Co., 40 S.E.2d 324, 129 W.Va- 267 
—Yimcfce V. Welker, 3$ S.E.2d 410, 


128 W.Va. 299—Wood v. Shrews¬ 
bury, 186 S.E. 294, 117 W.Va. 569 
—Slaven v. Baltimore & O. R. Co„ 
171 S.E. 818, 114 W.Va. 315—Parks 
V. Tillis, 164 S.E. 797, 112 W.Va. 
295—Fields v. City of Spencer, 161 
S E. 613, 111 W.Va. 355—Jackson v. 
Chesapeake & O. Ry. Co., 159 S.E. 
517, 110 W.Va. 568— CJorpus Juris 
cited IjL Morrison v. Roush, 15S S. 
E. 514, 516, 110 W.Va. SOS—Mena- 
fee V. Monongahela Ry, Co., 14 S S. 
E. 109. 107 W.Va. 245—McLeod v. 
Charleston Laundry Co., 145 S.E. 
7,56, 106 W.Va. 361. 

45 C.J. p 1305 note 36. 

44. U.S.—Ranstrom v. Oregon Short 
Line R. Co., D.C.Idaho, IS F.Supp. 
256. 

Cal.—Sinclair v. Harp. 63 P.2d 876, 
IS Cal.App.2d 167—Horton v. Stoll, 
40 P.2d 603, 3 Cal.App.2d 687. 
Idaho.—Baldwin v. Mittry, 102 P.2d 
643, 61 Idaho 427—Allan v. Oregon 
Short Line R. Co., 90 P.2d 707, 60 
Idaho 267—Adkins v. Zalasky, 81 
P.2d 1090, 59 Idaho 202—Bennett v. 
Deaton, 68 P.2d 895, 57 Idaho 752. 
III.—Greenwald v. Baltimore & O. R, 
Co., 164 N.E. 142, 332 Ill. 627— 
Briske v. Village of Burnham, 39 
N.E.2d 976, 379 Ill. 193—Venturel- 
li V. City of Chicago, 85 N.E.2d 
352, 337 Ill.App. 283—Bell v. Mc¬ 
Mullen. 63 N.E.2d 523. 327 IlLApp. 
12—Jenisek v. Riggs, 50 N.E. 2d 
121, 320 III.App. 158—Carrell v. 
New York Cent. R. Co., 47 N.E. 2d 
130, 317 III.App. 481, affirmed 52 
N.E. 2d 201. 384 III. 599—Wick- 

strom V. Ringling Bros., Barnum & 
Bailey Combined Show’s, 40 N.E.2d 
5S5, 313 III.App. 640—Scruggs v. 
Baltimore & O. R. Co., 4 N.E. 2d 
878, 287 III.App. 310—Uhls v. Old 
B^^n Coal Corporation^ 2Sl III.App. 
254. 

Ind.—Chesapeake & O. Ry. Co. v. 
Patchett, 184 N.E. 789, 96 Ind.App. 
220 . 

Iowa.—Kinney v. Larsen, 31 N.W.2d 
635, 239 Iowa 494. 

Ky.—Winebarger v. Fee, 205 S.W.2d 
1010, 305 Ky. 814. 

Md.—Stale, for Use of Hoffman, v. 
Potomac Edison Co,, 170 A. 568, 
166 Md. 138. 

Mass.—Darcy v. Lord & Burnham 
Co.. -69 N.E.2d 449, 320 Mass. 371. 
Mich.—Thurkow v. City of Detroit, 
291 N.W. 29, 292 Mich, 617. 

Mo.—Russell V, Johnson, 160 S.W.2d 
701, 349 Mo. 267—Mosely v. Sum, 
130 S.W.2d 465, 344 Mo. 969— 
Weeks v. Atchison, T. & S. F. Ry. 
Co., 109 S.W.2d 374, 232 Mo.App. 
429. 


Neb.—I’ierson v. Jensen, 33 N.W'.2d 
462, 150 Neb. 86. 

N.M.—Gray v. Esslinger, 130 P.2d 21, 
46 N.M. 421, rehearing denied 131 
P.2d 9^1, 46 N.M. 492. 

N.C.—McCrow'cll v. Southern Ry. Co., 
20 S.E.2d 352, 221 N.C. 366. 

Or.—Johnson v. Mathews-Moran 
Amusement Co., 102 P.2d 703, 164 
Or. 636. 

Pa.—Sirnmonds v. Penn Fruit Co„ 47 
A.2d 231, 254 Pa. 154—Stabelli v. 
Somerton Building & Loan Ass'n, 
23 A.2d 477, 343 Pa. 460—Kiedling- 
maier v. City of Scranton, Com.Ph, 
50 Lack.Jur. 41. 

S.C.—Arnold v. Charleston & W. C. 

R. Co., 49 S.E.2d 725. 213 S.C. 41:!. 
S.D.— Corpus Juris cited iu Taecker 

V. Pickus, 235 N.W. 504, 505. 58 S. 
D. 177. 

Tenn.—Smith v. Crescent Amuse¬ 
ment Co., 184 S.W.2d 179, 27 Tenn. 
App. $32—Fortune v. McGinn, 134 

S. W.2d 898, 23 Tenn.App. 504, re¬ 
hearing denied 139 S.W.2d 256, 24 
Tenn.App. 36. 

Tex.—Fort Worth & D, C. Ry. Co. v. 
Bell, Civ.App., 14 S.W.2d 856, er¬ 
ror refused. 

45 C.J. p 1308 note 42. 

Statute providing for affirmative de¬ 
fense 

Where, from facts W’hich are un¬ 
disputed or indisputable or shown by 
evidence by which plaintiff is bound, 
only one rational inference can be 
drawm and that an inference of con¬ 
tributory negligence or want of due 
care, provision of statute, making 
contributory negligence an affirma¬ 
tive defense to be set up in answer 
and proved by defendant is not suffi¬ 
cient to entitle plaintiff to have the 
case submitted to the jury.—Joyce v. 
New York, N. H. & H. R. Co., 17 N. 
E.2d 189, 301 Mass. 361, 

45. U.S.—Callavray v. Moseley, C.C. 
A.Ala., 131 F.2d 414—Morris v. 
Sells-Floto Circus, C.C.A.N.C., t:3 
F.2d 782. 

Cal.—Cendali v. Barber, 201 P.2d 88, 
89 Cal.App.2d 929. 

Idaho.—Mason v. Hillsdale Highway 
Dist, 154 P.2d 490, 65 Idaho 833. 
Iowa.—Hull V. Bishop-Stoddard 
Cafeteria, 26 N.W.2d 429, 238 Iowa 
$50—Rhinehart v. Shambaugh, 298 
N.W. 876, 230 low’a 788. 

Klan.—Balono v. Nafziger, 21 P.2d 
896, 137 Kan. 513. 

Md.—Universal Credit Co. v. Merry- 
man, 195 A. 689. 173 Md. 256. 

Mich.—Swift V. Kenbeek, 286 N.W. 
658, 289 Mich. 391—Reedy v. Good¬ 
in, 281 N.W. 377, 285 Mich. $14. 
Minn.—Shockman v. Union Transfer 
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that plaintiff was negligent;^® and the similar rule ) has been stated that contributory negligence h a 


Co., 19 K'.W.2d 812, 220 Minn. 334— 
Bimberg- v. Northern Pac. By. Co., 
14 N.W,2d 410, 217 Minn. 187, fol¬ 
lowed in 14 N.W.2d 419, 217 Minn. 
187, certiorari denied 65 S.Ct. 87, 
323 U.S. 752, 89 L.Ed. 602. 

Mo.—Pishang v. Eyermann Contract¬ 
ing Co., 63 S.W.2d 30, 333 Mo. 874 
—Nolan V. Joplin Transfer & Stor¬ 
age Co., 203 S.W.2d 740, 239 Mo. 
Apl>. 915—Brouk v. United Wood 
Heel Co., App., 145 S.W.2d 475— 
Simon v. S. S. Kresge Co., App., 103 
S.W.2d 523. 

Mont.—Farnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217^—Hughey v. Fergus County, 37 
P.2d 1035. 98 Mont. 98—^Mullins v. 
City of Butte, 20 P.2d 626, 93 

Mont. '601, 

Neb.—^Zimmer v. Brandon, 278 N.W. , 
502, 134 Neb. 311. j 

Nev.—Carter v. City of Fallon, 11 
P.2d 817, 54 Nev. 195. 

N.J.—Ryan v. Deans, 176 A, 160, 114 
N.J.Law 199. 

N.T.—Nelson v. Nygren, 181 N.E. 52, 
259 N.Y. 71. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664, 
75 N.D. 275 —Maloney v. City of 
Grand Forks, 15 N.W.2d 769, 73 
N.D. 445—Leonard v. North Dako¬ 
ta Co-Op. Wool Marketing Ass'n, 

S N.W.2d 576, 72 N.D. 310—Arm¬ 
strong V. McDonald, 4 N.W.2d 191, 
72 N.D. 28—Stelter v. Northern 
Pac. By. Co., 299 N.W. 310, 71 N.D. 
214—^Bagg V. Otter Tail Power 
Co., 297 N.W. 774, 70 N.D. 704— 
Bratvold v. Lalum, 282 N.W. 514, 
68 N.D. 534. 

Or. —^Fish V. Southern Pac. Co., 143 P. 
2d 917, 173 Or. 294, rehearing de¬ 
nied 145 P.2d 991, 173 Or. 294— 
Hornshuh v. Alldredge, 41 P.2d 
423, 149 Or. 419—Bice v. City of 
Portland, 7 P.2d 989, 141 Or. 205, 
reversed on other grounds 17 P.2d 
562, 141 Or, 205—^Krause v. South¬ 
ern Pac. Co., 295 P. 966, 135 Or. 310 
—^Nickolopolus V, Frank, 276 P. 
i695, 129 Or. IIS, 

Pa.—Willetts v. Butler Tp., 15 A.2d 
392, 141 Pa.Super. 394—Schaut v. 
Borough of St. Marys, 14 A.2d 583, 
141 PaB-uper. 388—Shoemaker v. 
Williams. 200 A. 255, 131 Pa.Su- 
per. 545. 

B..I.—Salerno v. Sheem, 3 A.2d 657, 
•62 R.I. 121—^Adam v. United Elec¬ 
tric Rrs. Co.. 195 A. 251, 59 B.L 460 
—Be Arruda v. Newport Cream¬ 
ery, 197 A. 474, ‘60 B.I. 153—United 
Electric Hys. Co. v. Pennsylvania 
Petroleum Products Co., 192 A. 749, 
58 R.I. 305—^Ferra v. United Elec¬ 
tric Bys. Co., 155 A. 668, 52 B.I. 7 
—^McArthur v. Dutee W. Flint Oil 
Co., 145 A. 484, 50 B.I. 226. 

3.C.—Rowland v. Town of Dillon, 199 
S.E, 525, 188 S.a 408. 


Tenn.—McBroom v. S. E. Greyhound 
Lines, 193 S.W.2d 92, 29 Tenn.App. 
13—^Anderson v. Carter, 118 S.W.2d 
891, 22 Tenn.App. 118—Harrison v. 
Graham, 107 S.W.2d 517, 21 Tenn. 
App. 189. 

Tex.—Texas & N. O. R. Co. v. Blake, 
Civ.App., 175 S.W.2d 683, error re¬ 
fused—Cronk v. J. G. Pegues Mo¬ 
tor Co., Civ.App., 167 S,W.2d 254, 
error refused—Independent-East¬ 

ern Torpedo Co. v. Herrington, Civ. 
App., 59 S.W.2d 222, 1108, reversed 
on other grounds 95 S.W-2d 377, 
128 Tex. 17—Texas & P. By. Co. v. 
Rodgers, Civ.App., 42 S.W.2d 486, 
error refused. 

Vt—Steele v. Fuller, 158 A. 666, 104 
Vt. 303. 

Wash.—Hohman v. City of Seattle, 
38 P.2d 242, 179 Wash. 663—Shin- 
kle V. North Coast Transp. Co., 19 
P.2d 1111, 172 Wash. 276—McIn- , 
tyre v. Erickson, 12 P.2d 399, 168 
Wash- 355—^Woods v. Greenblatt, 1 
P.2d 880, 163 Wash. 433. 

Wyo.—Merback v. Blanchard, 105 P. 
2d 272, 56 Wyo. 152, rehearing 

denied 109 P.2d 49, 56 Wyo. 286. 
Undisputed facts 

Contributory negligence is a ques¬ 
tion for the jury unless the facts are 
undisputed and only one conclusion 
can reasonably be drawn therefrom. 

U.S.—Ralston Purina Co. v. Bansau, 
aC.A,IlL, 73 P.2d 430. 

Cal.—Hine v. Leppard, 42 P.2d 889, 

5 Cal.App.2d 154, rehearing denied 
43 P.2d 595, 5 Cal.App.2d 154. 

D.C.—Shu V. Basinger, Mun.App., 57 
A.2d 295. 

Ind.—^Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137. 

Iowa.—Nurnburg v. Joyce, 7 N.W.2d 
786, 232 Iowa 1244—Youngman v. 
Sloan. 281 N.W. 130, 225 Iowa 558. 
Ky.—Consolidated Products Co. v. 
Jackson, 215 S.W.2d 834, 308 Ky. 
718. 

Md.—Wlodkowski v. Yerkaitis, 57 A. 
2d 792. 

Mich.—Chadwick v. Kempf, 2 N.W. 2d 
440, 300 Mich- 402. 

Minn.—Peterson v. Doll, 238 N.W. 
324, 184 Minn. 213. 

N.D.—Smith V. Knutson. 36 N.W.2d 
323. 

Pa.—Chidester v. City of Pittsburgh, 
47 A.2d 130, 354 Pa. 417—Bowser 

V. Kuhn, 49 A.2d 852, 160 Pa.Super. 
31. 

S.D.—Zeigler v. Ryan, 271 N.W, 767, 
65 S.D. 110. 

Tex.—^Herndon Halliburton Oil 

Well Cementing Co., Civ.App., 154 
S.W.2d 163, error refused. 

Va.—Knight v. Moore, IS S.E,2d 2&6, 
179 Va, 139. 

46. U.S.—^Dryfoos v. Scavenger 

Service Corporation, C.C.A.I11., 115 
F.2d 637. 

Cal.—Pewitt v. Riley, 163 P.2d 873, 
27 Cal.2d 310—Anthony v. Hobble, 
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155 P.2d 826, 26 Cal.2d 814—Dennis 

V. Gonzales. App.. 205 P.2d 56— 
Louie V. Hagstrom’s Food Stores 
184 P.2d 708, 81 Cal.App.2d 601. ’ 

Idaho.—Baldwin v. Ewing. 204 P*2d 
430—Hobbs v. Union Pac. R Co 
108 P.2d 841, 62 Idaho 58—Depart¬ 
ment of Finance of State v. Union 
Pac. R. Co.. 104 P.2d 1110, 61 Idaho 
484—Branson v. Northern Pac. Ry 
Co., 41 P.2d 629, 55 Idaho 220. 
Ill.—Elliott V. Elgin, J. <& E. Ry, 

59 N.E.2d 486, 325 Ill.App. 161. 
Iowa.—Richards v. Begenstos, 21 N 

W. 2d 23, 237 Iowa 398. 

Md.—Henkelmann v. Metropolitan 
Life Ins- Co., 26 A.2d 418, ISO Md 
591. 

Mich.—Neal v. Cities Service Oil Co., 
11 N.W.2d 259, 306 Mich. 605— 
Jones V. Grand Trunk Western R. 
Co., 5 N.W.2d 676, 303 Mich. 114— 
Watkinson v. Reichle, 290 N.W 
877, 292 Mich. 484. 

Mo.—Fitzpatrick v. Kansas City 
Southern Ry. Co., 146 S.W.2d 660, 
347 Mo. 57—Cento v. Security Bldg. 
Co., 99 S.W.2d 1—Hale v. Kansas 
City. Mo.. 187 S.W.2d 31, 239 Mo. 
App, 12—English v. Sahlender, 
App., 47 S.W.Sd 150—Dyer v. Kan¬ 
sas City Southern' Ry. Co., 25 S. 
W.2d 508, 223 Mo.App. 1001. 

N.C.—^IMorris v. Johnson, 199 S.E. 
390, 214 N.C. 402. 

Pa.—Hinton v. Pittsburgh Rys. Co., 
59 A.2d 151, 359 Pa. 381. 

R.I.—Payne v. United Elec. Rys. Co., 
65 A.2d 713—Banewicz v. Sullivan, 
20 A.2d 273, 66 R.L 494—Harding 
V. Pierce, 13 A.2d 276, 64 R.I. 490 
—Rinfret v. Clegg, 193 A. 620, 68 
R.I. 478—Barrows v. Neary, 191 
A. 721, 58 R.I. 153. 

Tex.—Goldstein Hat Mfg. Co. v. Cow- 
en, Civ.App., 136 S.W.2d 867, error 
dismissed, judgment correct— 
Northcutt V. Magnolia Petroleum 
Co., Civ.App., 90 S.W.2d 632, error 
refused. 

Wash.—McBeath v. Northern Pac. 
Ry. Co., 204 P.2d 248. 

Undisputed facts 

Unless the facts are undisputed 
and are such as to impel an infer¬ 
ence of negligence In the minds of 
all reasonable persons, the question 
of contributory negligence is for ju¬ 
ry. 

Cal.—Ring v. Los Angeles Ry. Cor¬ 
poration, 2 P.2d 404, 116 Cal.App. 
93—Grimes v. Richfield Oil Co. of 
California, 289 P. 246, 10*6 Cal.App. 
416—Gregoriev v. Northwestern 
Pac. R. Co., 273 P. 76, 95 Cal.App. 
428. 

Ind.—Pennsylvania R. Co. v. Stila- 
bower, 39 N.E. 2d 465, 110 Ind.App. 
458. 

N.Y.—Brinkerhoff v. Pennsylvania R. 
Co., 283 N.Y.S. 109, 245 App.Div. 
661. 

R.I.—Simpson v. Gautreau, S A.2d 
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question of law for the court only when the evi- [ one conclusion,or can draw only the conclusion 
(knee is such that reasonable minds can draw only 1 


302. 62 R.I. 30l»—D#*mb}c<*r v. Paw- 
tuok<‘t Cabin(‘t & Builders Finish 
Co., 123 A. G22, 5S R.I. 451. 

Z'ailTiro to conform to standard of 
prudence 

Issue of contributory negligence is 
always one of fact for jury except in 
those cases in which, judged in light 
of common knowledge and expe¬ 
rience, there is a standard of pru¬ 
dence to which all persons similarly 
situated must conform, in which 
event failure to conform to such 
standard is contributory negligence 
as matter of law.—Shannon v. Thom¬ 
as. 134 P.2d 522. 57 Cal,App.2d 187— 
Kersten v. Young, 125 P.2d 501, 52 
Cal.App.2d 1—Martin v. Fox West 
Coast Theatres Corporation, 108 P.2d 
29, 41 Cal.App.2d 925. 
palpably negllgreut conduct 

Unless the conduct of a person 
charged with contributory negligence 
was so palpably negligent as to pre¬ 
clude the possibility of difference of 
reasonable minds concerning it, ques¬ 
tion of contributory negligence is for 
jury.—Geri v. Bender, 168 P.2d 144, 
25 Wash. 2d 50—Carroll v. Union Pac. 

R. Co., 146 P.2d 813, 20 Wash.2d 191 
—Billingsley v. Rovig-Temple Co., 
133 P.2d 265, 16 Wash.2d 202—Popoff 

V. Mott, 126 P.2d 597, 14 Wash.2d 1— 
Richardson v. Pacific Power & Bight 
Co., 118 P.2d 985, 11 Wash.2d 28S— 
McFarland v. Commercial Boiler 
Works, 116 P.2d 288, 10 Wash.2d 81 
—American Products Co. v. Villwock, 
109 P.2d 570, 7 Wash.2d 246, 132 A, 
L.R. 1010—Bender v. White, 92 P.2d 
268, 199 Wash. 510—Holm v. Invest¬ 
ment & Securities Co., 79 P.2d 708, 
195 Wash. 52—Nystuen v. Spokane 
County, 77 P.2d 1002, 194 Wash. 312 
—Jackman v. City of Seattle, 60 P.2d 
78, 187 Wash, 446—Nelson v. Booth 
Fisheries Co., 6 P.2d 388, 165 Wash. 
521. 

TTnless a violation, of a statute is 

shown or the acts or omissions re¬ 
lied on as having quality of negli¬ 
gence are such that minds of reason¬ 
able men cannot differ thereon, ques¬ 
tion of contributory negligence is an 
issue of fact.—City of El Paso v. 
Mendoza, Tex.Civ.App., 191 S.W.2d 
102, error refused for want of merit 
—Montgomery Ward & Co. v. Levy, 
Tex.Civ.App., 136 S.W.2d 663, error 
dismissed, judgment correct—Hicks 
Rubber Co. v. Harper. Civ.App., 131 

S. W.2d 749, error dismissed 132 S. 

W. 2d 57&. 134 Tex. 89—Gulf, C. & S. 
P. Ry. Co. V. Irick, Tex.Civ.App., 116 
S-W.2d 1099, error dismissed. 

47. U.S.—^McGurty v. Transconti¬ 
nental & Western Air, C.C.A.I11., 
167 F.2d 406—Larson v. Tri-City 
Electric Service Co., C.C.A.Ind., 132 
F.2d 693—Pagenkamp v. Devillez, 
aC.A.IIl., SO F.2d 485. 


Cal.—Denni.s v. Gonzales, App., 205 
P.2d 55-—Vincent v. Los Angeles 
Transit Lines, 1,^3 P.2d 713, 81 Cal. 
App.2d ISr#—De Priest \\ City of 
Glendab*, 169 P.2d 17, 74 Cal.App. 
2d 464—Bush v. Los Angeles Ry. 
Corporation. 146 P.2d 911, 63 Cal. 
App.2(1 464—Costerisan v. Los An¬ 
geles Ry. Corporation, 122 P.2d 
59S, 50 CaI,App.2d 143—Wright v. 
Ponitz. 112 P.2d 25, 44 Cal.App.2d 
215—Smith v. Zana. 2 P.2d 224. 
115 Cal.App. 593—Graves v. Kern 
County Transp. Corporation, 296 P. 
902, 112 Cal.App. 261—Ching Wing 
v. Kishi, 268 P. 4S3, 92 Cal.App. 
495. 

Colo.—Publix Cab Co. v. Phillips, 5S 
P.2d 486, 98 Colo. 542. 

Ga.—Smith v. American Oil Co., 49 
S.E.2d 90. 77 Ga.App, 463. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idaho 
205. 

Ind.—Town of Prankton v. Closser, 

20 N.E.2d 216. 107 Ind-App, 193. 
Iowa.—O’Meara v. Green Const. Co., 

282 N.W. 735, 225 Iowa 1365— 
Gowing V. Henrj" Field Co., 2Si N, 
W. 281, 225 Iowa 729—Rogers v. 
Jefferson, 275 N.W. 874, 224 Iowa 
324. 

Kan.—Shirack v. Gage, 204 P.2d 587, 
166 Kan. 719. 

Md.—Brown v. Bendix Radio Div. of 
Bendix Aviation Corp., 51 A.2d 292, 
187 Md. 613. 

Minn.—Leitner v. Pacific Gamble 
Robinson Co., 26 N.W.2d 228, 223 
Minn. 260—Travis v. Collett, 17 N. 
W.2d 68, 21S Minn. 592—Nees v. 
Minneapolis St. Ry. Co,, 16 N.W.2d 
758, 218 Minn. 532—Packar v. 

Brooks, 300 N.W. 400, 211 Minn. 
99. 

Mont.—Tiddy v. City of Butte, 65 P. 
2d 605, 104 Mont. 202—Fulton v. 
Chouteau County Farmers' Co., 37 
P.2d 1025, 98 Mont. 48. 

Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734. 

N.J.—Flanigan v. Madison Plaza 
Grill. 33 A.2d 904, 130 N.J.Law 
532—Flanigan v. Madison Plaza 
Grill, 30 A.2d 38, 129 N.J.Law 419. 
affirmed 33 A.2d 904, 130 N.J.Law 
532. 

N.D.—Fagerlund v. Jensen, 24 N.W. 
2d 816, 74 N.D. 766—Pitzmaurice v. 
Fitzniaurice, 242 N.W. 526, 62 N. 
D. 191. 

Pa.—Shearer v. Pittsburgh Rys. Co., 

21 A.2d 482, 145 Pa.Super. 560. 

R. I.—Floyd V. Turgeon, 27 A.2d 330, 
68 R.L 218. 

S. D.—Iverson v. Knorr, 298 N.W. 28, 
*68 S.D. 23. 

Tex—Lang v. Henderson, 215 S.W. 
2d 685, 147 Tex. 353—Texas & Pac. 
Ry. Co. V. Day, 197 S.W.2d 332, 145 
Tex. 277. : 

Va.—Virginia Electric & Powder Co. 
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r. Courtney, 27 S.E.2d 917, 182 Va. 

175—Virginia Electric & Powder Co. 
V. Steinman, 14 S.E.2d 313, 177 Va. 
468. 

Wash.—Hadley v. Simpson, 115 F^2d 
675, 9 Wash.2d 541—Lawe v. City 
of Seattle, 1 P.2d 237, 163 Wash* 
362. 

Undisputed facts 

Contributory negligence becomes » 
matter of law only where the con¬ 
trolling facts are undisputed and 
only one reasonable inference can be 
drawn from the facts by reasonable 
men. 

U.S.—Tacconi v. Salvation Army, C. 

C.A.Utah, 95 F.2d 599, 

Ark.—Rexer v. Carter, 186 S.W.2d 
147, 208 Ark. 342. 

Cal.—McQuigg v. Childs, 3 P.2d 309, 
213 Cal. 661—Ingram v. Wessen- 
dorf, 57 p.2d 989, 14 Cal.App.2d 16 
—^Withey v. Hammond Lumber 
Co., 35 P.2d 1080, 140 Cal.App. 587 
—Gernhardt v. Rancadore, 24 P.2d 
946, 134 Cal.App. 65—Harvey v. 
Aceves, 1 P-2d 1043, 116 Cal.App. 
333—Bennett v. Hardy, 291 P. 903, 
108 CaLApp. 473—High v. Bond, 
290 P. 145, 107 Cal.App. 153—Vaca 
V. Southern Pac. Co.. 267 P. 346, 91 
Cal.App. 470. 

D.C.—Wright v. Capital Transit Co., 
Mun.App., 35 A.2d 183. 

Idaho.—Mclntire v. Oregon Short 
Line R. Co., 55 P.2d 148, 56 Idaho 
392. 

Ill.—Russell V. Consolidated For¬ 
warding Corp., 62 N.B.2d 44, 327 
IlLApp. 204. 

Ind.—Associated Truck Lines v. 
Velthouse, 84 N.E.2d 54—North¬ 
western Transit v. Wagner, 61 N, 

E.2d 591, 223 Ind. 447—Baltimore 
& O. R. Co. v. Reyher, 24 N.E.2d 
284, 216 Ind. 545—Conner v. Jones, 
59 N.E.2d 577, 115 Ind.App. 660, re¬ 
hearing denied 60 N.E.2d 534, 115 
Ind.App. 660—Town of Argos v. 
Harley, 49 N.B.2d 552, 114 Ind.App. 
290—City of Gary v. Bontrager 
Const. Co., 47 N.E.2d 182, 113 Ind. 
App. 151—^Tabor v. Continental 
Baking Co., 38 N.E.2d 257, 110 Ind. 
App. 633—Jones v. Kasper, 33 N. 
B.2d 816, 109 Ind.App. 465—Toen- 
ges V. Walter, 32 N.E.2d 95, 109* 
Ind.App. 41—Gatewood v. Lynch, 
23 N.E.2d 289, 107 Ind.App. 16&— 
Chesapeake & O. Ry. Co. v. Wil¬ 
liams, 15 N.E.2d 384, 114 Ind.App. 
160—Chicago & E. I. Ry. Co. t. Gil¬ 
bert, 194 N.E. 186, 100 Ind.App. 365. 
Ky.—Dixie-Ohio Exp. Co. v. Webb, 
184 S.W.2d 361, 299 Ky. 201. 

Minn.—Hack v. Johnson, 275 N.W. 
381, 201 Minn. 9—Guthrie v. 

Brown, 256 N.W. 898, 192 Minn. 434 
—^Eckman v. Lum, 245 N.W. 638, 
187 Minn. 437—Horsman v. Bige¬ 
low, 239 N.W. 250, 184 Minn. 514— 
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that plaintiff was negligent.'*® Contributory negli- | gence may be held established by the court as a 


Carlson v. P. A. Martoccio Co., 229 
2^.W. 341, 179 Minn, 332—Coffman 
V. Kummer, 228 K.W. 751, 179 

Minn. 120. 

ISTeb.—Roby v. Auker, 32 X.W.2d 491, 
149 Keb. 734. 

DST.T.—Leshinsky v, Cohen, 27 N.Y.S. 

2d 865, 262 App.Div. 775. 

Pa-—Sargeant v. Ayers, 57 A.2d SSI, 
358 Pa, 393—Usher v. Plttsburgrh 
& U. B. R. Co., 16 A.2d 387, 340 Pa. 
234—D’Annunzio v. Philadelphia 
Suburban Water Co., 18 A.2d S6, 
143 Pa.Super. 422. 

S.C.—Smiley v. Southern R. Co., 191 
S.E. 895, 184 S.C. 130. 

Tenn.—Renfro v. Keen, 89 S.W.2d 
170, 19 Tenn.App. 345—Kelley- 

Powell Co. V. Landen, 7 Tenn.App. 
92. 

Tex.—^E1 Paso City Lines v. Stanley, 
Civ.App., 209 S.W.2d 810, error re¬ 
fused—Morten Inv. Co. v. Jordan, 
Civ.App., 57 S.W.2d 887, reversed 
on other grounds Jordan v. Mor¬ 
ten Inv. Co., 90 S.W.2d 241, 127 
Tex. 37. 

Va.—Virginia Electric & Power Co. 
V. Courtney, 27 S.E.2d 917, 182 Va. 
175. 

Wash.—^Hayden v. Colville Valley 
Kat. Bank, 39 P.2d 376, 180 Wash. 
220, rehearing denied 43 P-2d 32. 
Pixed. standard of duty or undisputed 
facts 

Contributory negligence may be de¬ 
termined by court as a conclusion of 
law only where the circumstances of 
the case are such that the standard 
of duty is fixed, and the measure 
of duty Is defined by law and is the 
same under all circumstances or 
where the facts are undisputed and 
but one reasonable inference can be 
drawn from them.—Richardson v. 
Pacific Power & Light Co,, 118 P.2d 
985, 11 Wash.2d 288—Chadwick v- 
Ek, 95 P.2d 398, 1 Wash.2d 117— 
Hayden v. Colville Valley Hat. Bank, 
39 P.2d 376, 180 Wash. 220, rehear¬ 
ing denied 43 P.2d 32. 

48, U.S.—Conowingo Power Co. v. 
State of Maryland, to Use of Mar¬ 
shall, C.C-A.Md., 120 F.2d 870— 
White V. State of Maryland, to Use 
of Anderson, C.C.A.Md., 106 P.2d 
392—^Phillips Petroleum Co. v. 
Miller, C.C.A.Minn., 84 F.2d 148. 
CaL—^Kirlc v. Los Angeles Ry. Corp., 
161 P.2d 673, 26 Cal.2d 833, 164 
A.L.R. 1—Taylor v. Oakland Scav¬ 
enger Co., 110 P.2d 1044, 17 Cal. 
2d 594—^Dwelly v. McReynolds, 56 
P.2d 1232, 6 Cal.2d 128—Lindemann 
V, San Joaquin Cotton Oil Co., 55 
P.2d 870, 5 Cal.2d 480—Bosqui v. 
City of ^n Bernardino, 43 P.2d 
547, 2 Cal.2d 74?—Plores v. Fitz¬ 
gerald, 268 P. 369, 204 Cal. 374— 
Freeman v. Nickerson, 174 P.2d 
688, 77 CaI.App.2d 40—Granath v. 
Andrus, 160 P.2d 129, 70 CaLApp. 
2d 99-r-Muir v. Cheney Bros., 148 


P.2d 138, 64 Cal.App.2d 55—Cordi 
V. Garcia, 132 P.2d 887, 56 Cal.App. 
2d 5S4—Escobar v. McNiel, 124 P. 
2d 70, 51 Cal.App.2d 122—^Washam 
V. Peerless Automatic Staple Mach. 
Co,, 113 P.2d 724, 45 Cal.App.2d 174 
—Anderson v. San Francisco Ex¬ 
aminer, 112 P.2d 297, 44 Cal.App.2d 
349—Casalegno v. Leonard, 105 P. 
2d 125, 40 Cal.App.2d 575—Cas- 

selman v. Hartford Accident & In¬ 
demnity Co., 98 P.2d 539, 36 Cal. 
App.2d 700—^Avalos v. Grimale, 87 
P.2d 392, 30 Cal.App.2d 725—Kibler 
V. Stone, 67 P.2d 106, 20 Cal.App. 
2d 377—Hilbert v. Olney, 61 P'2d 
941, 17 Cal.App.2d 135—^Haight 

V. White. 60 P.2d 548, 16 Cal.App. 
2d 426—Harper v. Knight, 59 P- 
2d 1080, 15 Cal.App.2d 655—Tay¬ 
lor V. Pacific Electric Ry. Co., 
44 P.2d 680, 6 CaLApp.2d 531— 
Crooks V. Doeg, 40 P.2d 590, 4 
Cal.App.2d 21—Pinello v. Taylor, 
17 P.2d 1039, 128 Cal.App. 508— 
Toby V. Hubbard, 13 P.2d 869, 125 
Cal.App. 261—^Andrews v. Tinkler, j 
13 P.2d 756, 125 Cal.App. 219— 
Clark V. Wallman, 2 P.2d 562, 116 
Cal.App. 278—^Fugelsang v. Steiner, 

1 P.2d 553, 115 Cal.App. 167— 

Schediwy v. McDermott, 298 P. 107, 
113 Cal.App. 218—Mogle v. Hunt, 
293 P. 844, 110 CaLApp. 177— 

Munox V. Kennedy, 293 P. 173, 109 
Cal.App. 463—^Ford v. Wilson, 290 
P. 120, 107 Cal.App. 131—Mast v. 
Claxton, 290 P. 48, 107 Cal.App. 59 
—^Vaca V. Southern Pac. Co., 267 P. 
346, 91 CaLApp. 470. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 
394 Ill. 71—^Kelly v- Friel, 70 N.E. 
2d 87, 329 IlLApp. 651—Bentley v. 
Olson, 58 N.E.2d 316, 324 Ill.App. 
281—Hill v. Alexander, 53 N.E.2d 
307, 321 IlLApp. 406—Lauer v. 

Elgin, J. & E. Ry. Co., 27 N.E.2d 
315, 305 IlLApp. 200. 

Ind.—^Neuwelt v. Roush, App., 85 
N.E.2d 506—^D. Graff & Sons v. 
Williams, 61 N.B.2d 72, 115 Ind. 
App. 597. 

Iowa,—Beach v. City of Des Moines, 
26 N.W.2d 81, 238 Iowa 312. 

N.J.—Flanigan v. Madison Plaza 
Grill, 30 A.2d 38, 129 N.J.Law 419, 
affirmed 33 A.2d 904, 130 N.J.Law 
532. 

Or.—^Martin v. Harrison, 186 P.2d 534, 
182 Or. 121. 

S.D.—^Peters v. Hoisington, 37 N.W. 
2d 410. 

Tenn.—Osborn v. City of Nashville, 
185 S.W.2d 510, 182 Tenn. 197— 
Bailey v. Alio way Bros. Co., 192 
S.W.2d 849, 29 TenmApp. 1. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690—Poland v. 

City of Seattle, 93 P.2d 379, 200 
Wash. 208. 

Wyo .—Ries V. Cheyenne Cab & 
Transfer Co., 79 P,2d 468, 53 Wyo. 
104. 


TTudlsputed facts 

Contributory negligence is a ques¬ 
tion of law for the court only when 
the facts are undisputed and no In¬ 
ference other than that of contribu¬ 
tory negligence can reasonably be 
drawn therefrom. 

Cal.—Prederickson v. Kepner, 187 P. 
2d 800, 82 CaLApp. 2d 905—Shearer 
V. Pacific Gas & Electric Co., lio P. 
2d 690, 43 Cal.App.2d 306—^Wilmot 
V. Golden Gate Inv. Co., 107 P.2d 
263, 41 CaLApp.2d 664—Page v. 

Cudahy Packing Co., 87 P.2d 913, 
31 Cal.App.2d 282—Guillot v. Hag- 
man, 86 P.2d 865, 30 Cal.App.2(i 
582—Hammer v. Boring, 62 P.2d 
378, 17 CaLApp.2d 598—Lucke v. 
Pacific Electric Ry. Co., 19 p.2d 
263. 129 CaLApp. 707—Ramsey v. 
Pasini, 291 P. 884, 108 Cal.App. 
527—Hanson v. Cordoza, 290 P. 62, 
106 Cal.App. 500. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 
394 Ill. 71—Killian v. Pennsylvania 
R. Co., 82 N.E.2d 834, 336 IlLApp. 
152—^Nash v. Welch, 57 N.E.2d 648, 
324 IlLApp. 225—Kaznowski v. 
City of La Salle, 43 N.E.2d 852, 316 
Ill.App. 115—Zator v. Cummings, 
42 N.E.2d 858, 315 IlLApp. 210— 
Blachek v. City Ice & Fuel Co., 35 
N.E.2d 416, 311 IlLApp. 1—Painter 
V. Keeshin Motor Express Co., 18 
N.E.2d 65, 297 IlLApp. 557. 

Pailure to estabUsb due care 

The question of contributory neg¬ 
ligence becomes a question of law 
only when it can he properly said 
that all reasonable minds would 
reach the conclusion under the facts 
stated, that such facts did not es¬ 
tablish due care and caution on part 
of person charged therewith. 

U.S.—Burdick v. Powell Bros. Truck 
Lines, C.C.A.IIL, 124 P.2d 694. 

Ill.—^McManaman v. Johns-Manville 
Products Corp., '81 N.E.2d 137, 400 
Ill, 423—Murphy v. Illinois State 
Trust Co., 31 N.E.2d 305, 375 UL 
310—^Ziraldo v. W. J. Lynch Co., 
6 N.E.2d 125, 365 Ill. 197—Thomas 
V. Buchanan, 192 N.E. 215, 357 Ill. 
'270—Klooster v. Friel, 75 N.E.Sd 
773, 332 Ill.App. 652—Langston v. 
Chicago & N. W. Ry. Co., 70 N.E.2d 
852, 330 IlLApp. 260, affirmed 75 
N.E.2d 363, 398 Ill. 248—Lasko v. 
Meier, 63 N.E.2d 531, 327 Ill.App. 
5, affirmed 67 N.E.2d 162, 394 

Ill. 71—Russell V. Consolidated 
Forwarding Corp., 62 N.E.2d 44, 327 
IlLApp. 204—Hill V, Alexander, 53 
N.E.2d 307, 321 IlLApp. 406—Risch 
V. Consumers Petroleum Co., 63 N. 
E,2d 286, 321 IlLApp. 43*8—Brown 
V. Steed, 47 N.E.2d 114, 317 Ill.App. 
541—Moudy v. New York, C. & St, 
L, R. Co., 46 N.E.2d 180, 317 

IlLApp. 154, reversed on othar 
grounds 53 N.B.2d 406, 386 Ill. 
446—^Kellenberger v. Mitchell, 44 
N.E.2d 73, 316 IlLApp. 112—Zator 
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matter of law only where the sole inference which » that plaintiff failed to exercise the proper care for 
reasonable minds may draw from the evidence is | his safety.*^^ 


V’. Cummings, 42 N.E.2{i S5S, 315 
Ill.App. 210—Bryant v. Taylor, 40 
K.E.2d 515, 313 Ill.App. 650—Wat¬ 
kins V. Town of Cicero, 37 N.E,2d 
785, 312 Ill.App. 3S0—Blachek v. 
City Ice & Fuel Co., 35 X.E.2d 416, 
311 Ill.App. 1—Hellwig- v. Lome- 
imo. 33 N.E.2d 174, 309 Ill.App. 369 
—Trust Co. of Chicago v. Richard¬ 
son. S X.E.2d 530, 200 Ill.App. 464. 

49. Cal.—Finnegan v. Royal Realty 
Co., App., 204 P.2d 661—Downing 
V. Silherstein. 202 P.2d 91, S9 Cal. 
App.2d 838—Cendali v. Barber, 201 
P.2d 8S, S9 Cal.App.2d 929—-Hinch- 
man, Rolph & Landis v. Golding, 
102 P.2d 489, 85 Cal.App.2d 146— 
Andre v. Allynn, 190 P.2d 949, 84 
Cal.App.2d 347—Vincent v. Los An¬ 
geles Transit Lines, 183 P.2d 713, 
81 Cal.App.2d 195—Couch v. Pacific 
Gas & Elec. Co.. 183 P.2d 91, SO 
Cal.App.2d 857—Garcia v. San Die¬ 
go Elec. Ry. Co., 170 P.2d 957. 75 
Cal.App.2d 729—Terrell v. Key Sys¬ 
tem, 159 P.2d 704, 69 Cal.App.2d 
682—McDougall v. Morrison, 130 P. 
2d 149, 55 Cal.App.2d 92—Peak v. 
Key System Transit Co., 263 P. 578, 
88 Cal.App. 354. 

Idaho.—Cogswell y, C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idaho 
205. 

Ill.—Pollard V. Broadway Central 
Hotel Corporation, 187 N.E. 487. 
353 III. 312—Ranson v. Wilson, SO 
N.E.2d 381, 335 Ill.App. 7—McNally 

V. Chauncy Body Corporation, 42 
N.E.2d 853, 315 Ill.App. 190—Glass- 
man V. Keller. 9 N.E.2d 589, 291 
Ill.App. 262. 

Md.—Gudelsky v. Boone, 23 A.2d 694, 
ISO Md. 274—Storrs v. Hink, 173 
A. 66, 167 Md. 194. 

Mo.—State ex rel. Thompson v, 
Shain, 163 S.W.2d 967, 349 Mo. 1075 
—Goldman v. City of Columbia, 
App., 211 S.W.2d 541—Haverkost v. 
Sears, Roebuck & Co., App., 193 S. 

W. 2d 357—Poehler v. Lonsdale, 129 

S.W.2d 59, 235 Mo.App. 202—Par- 
ton V. Phillips Petroleum Go., 107 
S.W.2d 167, 231 Mo.App. 585— 

Seism V. Alexander, 93 S.W.2d 36, 
230 Mo.App. 1175—Nickelson v. 
Cowan, App., 9 S.W.2d 534, 

Ohio.—Giovinale v. Republic Steel 
Corp., 81 N.E.2d 242, reversed on 
other grounds 84 N.E.2d 904, 151 
Ohio St- 161—^Knutzen Motor 
Trucking Co. v. Steiner, 166 N.E. 
243, 31 Ohio App. 46- 

Or.—Burroughs v. Southern Pac. Co., 
56 P.2d 1145, 153 Or. 431. 

S.C.—Marks v. I. M. Pearlstine & 
Sons, 26 S.B.2d 835, 203 S.C. 318. 

Tenn.—Duling v. Burnett, 124 S.W.2d 
294, 22 Tenn.App. 522—^Patillo v. 
Gambill, 124 S.W.2d 272, 22 Tenn. 
App- 485. 

‘Sradisputed evidence 

Plaintiff cannot be held guilty of 


contributory negligence as matter of 
law unle.ss reasonable mind.s could 
arrive at no other conclusion under 
undisputed evid*-nce. 

Gal.—Van Derhoof v. Chambon, 8 P. 
2d 925, 121 Cal.App. 118—^\Vise v. 
Stott, 300 P. 883, 114 Cal.App. 702 
—Morgan v. Los Angeles Rock & | 
Gravel Corporation, 287 P. 152, 105 j 
Cal.App. 224—Minor v. Foote, 2>0 
P. 197, 100 Cal.App. 441—Peak v. 
Key System Transit Co., 263 P. 
57S. SS Cal.App. 354. 

III.—Langston v. Chicago & N. W. 
Ry. Co., 70 N.E.2d 852, 330 Ill.App. 
260 , affirmed 75 N.p:.2d 263, 398 III. 
248—Budds v. Kee.shin Motor Exp. 
Co., 61 N.E.2d 579, 326 Ill.App. 50. 
Minn.—Weyhe v. Minneapolis St. Ry. 

Co., 228 N.W. 754, 179 Minn. 172. 

Pa.—Usher v. Pittsburgh & L. E. R. 
Co., 16 A.2d 387, 340 Pa. 234. 

Declaratioii of contributory negli¬ 
gence 

Contributory negligence may be 
declared judicially only where it is 
so clearly revealed that fair and rea¬ 
sonable individuals could not dis¬ 
agree as to its existence. 

U.S.—Warlich v. Miller, D.C.Pa., 73 
P.Supp. 593—Stafford v. Roadway 
Transit Co., D.C.Pa., 70 F.Supp. 
555, motion refused 73 P.Supp. 458, 
affirmed in part and reversed on 
other grounds in part, C.C.A., 165 
F.2d 920. 

Pa.—Steffenson v, Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 
317—Martino v. Adourian, 63 A. 2d 
12, 360 Pa. 580—Malitovsky v. Har- 
shaw Chemical Co., 61 A.2d 846, 
360 Pa. 279—Schofield v. Druschel, 

59 A.2d 919, 359 Pa. 630—Shaffer 
V. Torrens, 58 A,2d 439, 359 Pa. 187 
—Ashcraft v. C. G, Hussey & Co., 
58 A.2d 170, 359 Pa. 129—Mogren v. 
Gadonas, 58 A.2d 150, 358 Pa. 607 
—Leaman Transp. Corp. v. Phila¬ 
delphia Transp. Co., 67 A.2d 889, 
358 Pa. 625—Phillips v. Philadel¬ 
phia Transp. Co., 56 A.2d 225, 358 
Pa. 265—Silfies v. American Stores 
Co., 53 A.2d 610, 357 Pa. 176—Di 
Bona V. Philadelphia Transp. Co., 
51 A.2d 768, 356 Pa. 204—Bauer v. 
Sacks, 50 A.2d 351, 355 Pa. 488— 
Reidinger v. Lewis Jones, Inc., 45 
A.2d 3, 353 Pa. 298—Van Note v. 
Philadelphia Transp. Co., 45 A.2d 
71, 353 Pa. 277—Cox v. Scarazzo, 44 
A,2d 294, 353 Pa. 15—Carden v. 
Philadelphia Transp. Co., 41 A.2d 
667, 351 Pa. 407—Rowland v. Pitts¬ 
burgh Rys. Co., 39 A.24 619, 350 
Pa. 411—Pessolano v. Philadelphia 
Transp. Co., 36 A.2d 497, 349 Pa- 73 
— ^Rea V. Pittsburgh Rys. Co., 25 
A.2d 730, 344 Pa. 421—McFadden 
V. Pennzoil Co., 1» A.2d 370, 341 
Pa. 433—^Douville v. Northeastern 
Warehouse Co., 10 A.2d 394, 337 Pa, 
188—Caulton v. Eyre Sc. Co.. 199 
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A. 136, 330 Pa. 385—^Altomari v. 
Kruger, 18S A. S28. 325 Pa. 235— 
La lilarra v. Adams, 63 A. 2d 497, 
164 Pa.Super. 26S—Hess v. Nestor 
Bldg. & Loan Ass’n, 63 A.2d 435, 
164 Pa.Sui>er. 77—Craig r. Got¬ 
tlieb, 55 A.2d 573, 161 Pa.Super. 
526—Balzer v'. Reith, 54 A.2d 64, 
161 Pa.Super. 187—Hinton v. Pitts¬ 
burgh Rys. Co., 53 A.2d 830, 161 
Pa.Super. 271, reversed on other 
grounds 5!) A.2d 151, 359 Pa. 381— 
Gabel v. 1528 Walnut St. Bldg. 
Corp., 50 A.2d 751, 160 Pa.Supftr. 
218—Brown v. MiiNamara, 50 A.2d 
748, ICO Pa.Super. 206—Bowser v. 
Kuhn, 49 A.2d 852, 160 Pa.Super. 
31—Stewart v. CUy of Pittsburgh 
43 A.2d 39.3, 157 Pa.Super. 347— 
Fabel v. Hazlett, 43 A.2d 373. 157 
Pa.Super. 416—Brady v. City of 
Philadelphia, 41 A.2d 355, 156 Pa. 
Super. 607—^Williams v. Stern, 40 
A.2d 101, 156 Pa.Super. 250—Cur¬ 
ran V. Battaglini, 39 A.2d 630, 156 
Pa.Super. 173—Holland v. Kohn, 
38 A.2d 500, 155 Pa-Super. 95— 
Freda v. Lake Ariel Park & Amuse¬ 
ment Co., 36 A.2d 849, 154 Pa- 
Super. 625—Mussari v. Lehigh Val¬ 
ley R. Co., 25 A.2d 763, 149 Pa. 
Super. 85—Pioneer Yellow Cab Co. 
V. Reading Co., 24 A.2d 24, 147 
Pa.Super. 185—Naugle v. Reading 
Co., 21 A.2d 109, 145 Pa.Super. 

341—Zimmer v. Little, 10 A.2d 911, 
138 Pa.Super. 374—Kaiser Co. v. 
American Individual Laundry Co., 
10 A.2d 64, 138 Pa.Sup€r. 124— 
Seekingor v. Economy Laundry, 3 
A.2d 46, 133 Pa.Super. 414—Shields 
V. Neff, 2 A-2d 622, 133 Pa.Super. 
289—Frisco v. Di Fahio, 2 A.2d 
676, 133 Pa.Super. 299—Pellegrini 
V. Coll. 2 A.2d 491, 133 Pa.Super. 
294—Miller v. Stauffer, Com.Pl., 
37 Berks Co.L.J. 247—Stoltzfus v. 
Tingley, Com.Pl.. 3 Chester Co.L.R. 
238—Forman v. Philadelphia Sub¬ 
urban Transp. Co., Cora.Pl., 34 Del. 
Co. 310—Phillips V, Upper Darby 
Tp., Com.Pl., 34 Del.Co. 172—Gua- 
rente v. Dong, Com.Pl., 33 Del.Co. 
124—Kelly v. Carpenter, Com.Pl., 
32 Del.Co, 277—Rymer v. Devon, 
Com.Pl., 32 Del.Co. 271—Wessner 
V. Blue Ridge Transp. Co., Com.Pl., 

1 Fay.L.J. 159—Schutzer v. Edward 
Smith Coal & Ice Co., Com.Pl., 
48 Lack.Jur. 17—Kuhns v. Wen¬ 
ger, Com.Pl., 50 Lanc.L.Rev. 399— 
Adam V. Mahle, Com.Pl., 22 Lehigh 
Co.L.J. 474—Lehigh Val. Transp. 
Co. V. Kutz, Com.Pl., 21 Lehigh Co. 
L.J. 379—^Hasker v. Mease, Com.Pl., 
69 Montg.Co. 364 — Valentine V. 
Fisher, Com.PL, 65 Montg.Co. 192— 
Repp V. Finkel. 32 North.Co. 15— 
Silfies V. American Stores Co.. Corn. 
PL, 31 North.Co. 79. affirmed 53 A. 
2d 610, 357 Pa. 176—Breslin v. 
Malinowski, Cora.Pl., 21 Northurab. 
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Question whether diverse inferences can rea¬ 
sonably be drawn from undisputed facts is for the 
determination of the court®® 

§ 256. - Knowledge of Danger in Gener¬ 

al 

Where the evidence is conflicting or where different 
inferences reasonably can be drawn therefrom, whether 
plaintiff was aware of the danger confronting him is a 
question of fact for the jury. 

Where the evidence is conflicting or where dif¬ 
ferent inferences reasonably can be drawn there¬ 
from, whether plaintiff was aware of the danger 
confronting him is a question of fact for the jury;^^ 
but, where the facts are undisputed and only one 
inference can be made therefrom, the court may 


properly rule as to the existence of plaintiff^s knowb 
edge as matter of law.52 

§ 257. - Duty to Observe Defects, and 

Precautions against Known Dan¬ 
gers 

Whether plaintiff's failure to know of the danger 
constitutes contributory negligence, or whether his act or 
conduct after he knew of the danger constitutes con¬ 
tributory negligence, is generally a question for the jury. 

In the absence of plaintiff's actual knowledge of 
the danger, whether he should have known and 
whether his failure to observe conditions constitu- 
ed contributory negligence on his part are generally 
questions of fact for the jury,53 even though signs 


Lieg'.J. 71—Stroup v. Kaskie, Com. 
PI., 21 N'orthumb.L.eg.J. 41— Si- 
mantiris v. Abraham, Com.PI., 23 
Wash.Co. 31—Gerbrick v. Henry, 
Com.Pl., 60 York Leg.Rec. 149. 

Prominent and decisive character of 
negligence 

In order to justify holding plaintiff 
guilty of contributory negligence as 
a matter of law, plaintiff’s negli¬ 
gence must have been of such a 
prominent and decisive character that 
there is no room for difference of 
opinion thereon by reasonable minds. 
—Beck V. Baltimore Transit Co., Md., 
53 A.2d 909—Jackson v, Forwood, 47 
A.2d 81, 186 Md, 379—National Haul¬ 
ing Contractors Co. v, Baltimore 
Transit Co., 44 A.2d 450, 185 Md. 
158—Crunkilton v. Hook, 42 A.2d 
517, 185 Md. 1—Cogswell v. Frazier, 
39 A.2d 815, 183 Md. 654—Dilley v. 
Baltimore Transit Co., 39 A.2d 469, 
183 Md. 557, 155 A.L.R, 627—State, 
to Use of State Accident Fund, v. 
Carroll-Howard Supply Co., 37 A-2d 
330, 183 Md. 293—Gudelsky v. Boone, 
23 A.2d 694, 180 Md. 265—^Bozman 
V. State, to Use of Cronhardt, 9 A.2d 
60, 177 Md. 151—Holler v. Lowery, 
200 A. 353, 175 Md. 149—Baltimore 
Transit Co. v. Lewis, 199 A, 879, 174 
Md. 618—^Universal Credit Co. v. 
Merryman, 195 A. 689, 173 Md. 256— 
Reed v. Mayor and City Council of 
Baltimore, 188 A. 15, 171 Md. 115— 
Jones V. Wayman, 182 A- 417, 169 
Md. 670. 

Peddessitess of act 

In order to justify a holding that 
a plaintiff Is guilty of contributory 
negligence as a matter of law, plain- 
tilTs act must present some such fea¬ 
ture of recklessness as would leave 
no room for ordinary minds to differ 
as to Its imprudence.—Jackson v. 
Forwood, 47 A.2d 81. 186 Md. 379— 
Reed v. Mayor and City Council of 
Baltimore, 18S A. 15.^171 Md. 115— 
Lashley v. DaWson, 160 A. 738, 162 
Md. 549--^Tri-State Engineering Co. 
V. 'Graham, *148 A. 439, 158 Md, 328. 


nrrefutahly hoTUid 

A plaintiff may be adjudged guilty 
of contributory negligence as a mat¬ 
ter of law only on the basis of evi¬ 
dence by which he is irrefutably 
bound.—Leaman Transp. Corp. v. 
Philadelphia Transp. Co., 57 A. 2d 
889, 358 Pa. 625. 

50. Or.—Keys v. Griffith. 55 P.2d 
15, 153 Or. 190. 

Tenn.—Chumley v. Anderton, 103 S. 
W.2d 331, 20 Tenn.App. 621. 

51. U.S.—Cudahy Packing Co. v. Mc¬ 
Bride, C.C.A.Neb., 92 P.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 

U. S. 639. 8'2 L.Ed. 1099. 

Ark.—Bumpas v. Sinclair Refining 
Co.. 87 S,W.2d 29, 191 Ark. 571. 
Cal.—Tong v. Sun Realty Co., 23 H 
2d 430, 132 CaLApp. 750. 

Ky.—Chickasaw Wood Products Co. 

V. Bridwell, 138 S,W.2d 964, 282 
Ky. 367. 

La.—Gustine v. Big Chain Stores, 
App., ISO So. 852. 

Mo.—^August Viermann Bricklaying 
! Co, V. St. Louis Contracting Co., 
73 S.W.2d 734, 335 Mo. 534— 

Holmes v. Egy, App., 202 S.W.'2d 
87—Schwartz v. S. S. Kresge Co., 
185 S.W.2d 37. 238 Mo.App. 1165. 
Nev.—Nevada Transfer &. Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87. 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Ham bright, Civ. App., 130 S.W.2d 
436, error dismissed, judgment cor¬ 
rect—Corpus Juris cited in. Texas 
& P. Ry. Co. V. Wylie, Civ.App., 36 
S.W.2d ‘238, 243. 

45 C.J. p 1309 note 45, p 1325 note 
75, 

Characteristics of instrumentality 

Ordinarily, question whether plain¬ 
tiff's knowledge of physical charac¬ 
teristics of offending instrumental¬ 
ity, constituted sufficient warning of 
peril to plaintiff to .make plaiptiff 
negligent is for jury,—rErnst v. City 
of Helena,, 65 P.2d 1167, 104 Mont. 
249. • 

5^. N.T,—Shields v. New York Cent.,, 
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etc., R. Co,, 30 N.E. 596, 133 N.Y. 
5'57. 

53. Cal.—Jones v. Bridges, 101 P.2d 
91, 38 Cal.App.2d 341. 

Ga.—Macon Academy Music Co. v. 
Carter, 50 S.E.2d 626, 78 Ga.App. 
37. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co.. 192 P.2d 383, 68 Idaho 
205. 

Mich.—Finch v. W. R. Roach Co., 1 
N.W.2d 46, ‘299 Mich. 703—Pinch 
V. W. R. Roach Co.. 295 N.W. 324. 
295 Mich. 589. 

Minn.—Ranum v. Swenson, 19 N.W. 

2d 3'27, 220 Minn. 170. 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Shain, 124 S.W.2d 
1097, 343 Mo. 1066. 

Or.—Dunn v. First Nat. Bank, 39 P. 

2d 944, 149 Or. 97. 

Tex.— Corpus Juris cited In Texas & 
P. Ry. Co. V. Wylie, Civ.App., 36 
S.W.2d 238, ‘243. 

45 C.J. p 1310 note 57. 

Whether danger was obvious is 
generally a question of fact for the 
jury.—^Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

Mere abstraction on part of injur¬ 
ed person does not constitute con¬ 
tributory negligence as a matter of 
law. 

Cal.—^Andre v. Allynn, 190 P.2d 949, 
84 Cal.App.2d 347—Lay v. Pacific 
Perforating Co., 144 P.2d 395, 62 
Cal.App.‘2d 233, supersedeas de¬ 
nied 146 P.2d 923, 63 Cal.App.2d 
452—McStay v. Citizens' Nat. 
Trust & Savings Bank of Los An¬ 
geles, 43 P.2d 560, 5 CaLApp.2d 
595. 

Iowa.—^Hull V. Bishop-Stoddard Caf¬ 
eteria. 26 N.W.2d 429, 238 Iowa 650. 
Mo,—Busker v. New York Cent. R- 
Co., App., 149 S.W.2d 449. 

A moinentary diversion of atten¬ 
tion or preoccupation in discharge of 
duties so far excuses exercise of that 
degree of care ordinarily required as 
to make it a jury question whether 
plaintiff’s conduct under actual cir- 
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warned of the danger but they are questions of 
law for the court w'hcre the evidence is undisputed 
and clearly establishes the presence or absence of 
plaintiffs contributory Likewise, 

where the fact of plaintiff’s knowledge is estab¬ 
lished by the evidence, the question w^hether his act 
or conduct, or his omission to take sufficient precau¬ 
tions to avoid injury, in the light of such knowl¬ 
edge, constitutes contributory negligence is gener¬ 
ally a question of fact for the jury,56 and it is for 


the jury to determine the degree of care required;®^ 
but the question is one of law for the court where 
the facts arc undisputed and only one reasonable in¬ 
ference can be drawn therefrom.®^ 

In accordance with these rules, whether or not 
plaintiff was contributorily negligent in failing to 
observe the danger or in failing to take sufficient 
precautions when he knew or should have known of 
the danger has been held to be a question for the 
jury where the injury was sustained under various 


cumstances constitutes ordinary 
care.—^Criswell v. Seaman Body Cor¬ 
poration. 390 N.W. 177, 233 Wis. 606 
—Sandeen v. Willow River Power 
Co.. 252 N.W. 706, 214 Wis. 706. 

An invitee in coming on land is 
not necessarily guilty of negligence 
as a matter of law in failing to dis¬ 
cover the existence of a detect in 
the premises which renders it un¬ 
safe.—Lane Drug Stores v. Brooks, 
29 S.E.2d 716, 70 Ga.App. 878—Par¬ 
sons V. Sears, Roebuck & Co., 24 S.E. 
2d 717, 69 Ga,App. 11. 

Onstomer in store 

Generally, what constitutes ordi¬ 
nary care required of customer re¬ 
specting observing objects on floor 
of retail store while walking in store 
is question of fact for jury.—Ran¬ 
kin V. S. S. Kresge Co., D.C.W.Va., 59 
F.Supp. 613, affirmed, C.C.A., 149 P. 
2d 934. 

Pedestrian 

Whether pedestrian Is negligent in 
using place for walking is usually 
jury question, unless danger of using 
place was so obvious and glaring 
that reasonably prudent person 
would not do so.—Evans v. Sears, 
Roebuck & Co., Mo.App., 104 S.W.2d 
1035. 

Operation attended by danger 

The mere fact that a person may 
participate in an operation attend¬ 
ed by some latent danger will not 
render him guilty of contributory 
negligence as a matter of law.—Mc¬ 
Afee V. Travis Gas Corporation, 153 
S.W.2d 442, 137 Tex. 314—Independ¬ 
ent-Eastern Torpedo Co. v. Herring¬ 
ton, Civ.App., 59 S.W.2d 222, 1108, 
reversed on other grounds 95 S.W. 
2d 377, 128 Tex. 17. 

Use of defective instrumentality 

Where there is evidence of neg¬ 
ligence in, construction or mainte¬ 
nance of an instrumentality, which 
is not patent and could not be ob¬ 
served by use of ordinary care, ques¬ 
tion of negligence of person using 
instrumentality is a question of fact. 
Cal.—Campbell, State Compensation 
Ins. Fund, Intervener, v. Fong 
Wan, 141 P.2d 43. 60 Cal.App.^d 
553. 

Wis.—Graass v. Westerlin, etc., Co., 
216 N.W. 161, 194 Wis. 470. 


I 54. D.C.—Ward v. S. Kann & Sons 
I Co., Mun.App., 47 A.2d 785. 

55, Cal.—Reynolds v. Los Angeles 
Gas, etc., Co., 122 P. 962, 162 Cal. 
327, 39 L.R.A.,N.S., 896. Ann.Cas. 
1913D 34. 

Pa.—Rogers v. Max Azen, Inc., 16 A. 

2d 529, 340 Pa. 32S. 

Buty to see what is plainly visible 
Failure on part of plaintiff, where 
duty to look exists, to see what is 
plainly visible when he looks consti¬ 
tutes contributory negligence as 
matter of law.—State ex rel. Kansas 
City Southern Ry. Co. v. Shain, 105 
S.W.2d 915. 340 Mo. 1195. 

56, Ala.—Birmingham Electric Co. 
V. Jones, 176 So. 203, '234 Ala. 590. 

Cal.—Tuttle v. Crawford, 63 P.2d 
1128, 8 Cal.2d 12$. 

Ind.—Town of Argos v. Harley, 49 
N.E.2d 552, 114 Ind.App. 290. 

Iowa.—Hull V. BIshop-Stoddard Caf¬ 
eteria, 26 N.W.2d 429, 238 Iowa 650. 
Ky.—Kroger Grocery & Baking Co. 
V. Monroe, 34 S.W.2d 929, 237 Ky. 
60. 

Mont.—Toole v. Paurine Parisian 
Dye House, 39 P.2d 965, 98 Mont. 
191. 

N.H.—Cartier v. F. M- Hoyt Shoe 
Corporation, 29 A.2d 423, 92 N.H. 
263. 

N.T,—Kaplan v. 48th Ave. Corpora¬ 
tion. 45 X.Y.S.2d 510, 267 App-Div. 
272. 

Tex.—Lang v. Henderson, 215 S.W. 
2d 585, 147 Tex. 353—McAfee v. 
Travis Gas Corporation. 153 S.W.2d 
442, 137 Tex. 314—^Henwood v. 

Gilliam, Civ.App., 207 S.W.2d 904, 
error refused—^Walgreen Texas Co. 

V. Shivers, Civ.App., 131 S.W.2d 
650, reversed on other grounds 154 
&.W.2d 625, 137 Tex. 493—Gulf & 
S. F. Ry. Co. V. Irick, Civ.App., 116 
S.W.2d 1099, error dismissed—Na¬ 
pier V. Mooneyham, Civ.App., 94 S. 

W. 2d 564, error dismissed—^Wichi¬ 
ta Valley Ry. Co. v. Fite, Civ.App., 
78 S,W.2d 714. 

45 C.J. p 1309 notes 49, 53. 

Momeutary forgetfulness 

Generally, whether momentary for¬ 
getfulness of known danger by one 
injured as result thereof constitutes 
negligence barring recovery of dam¬ 
ages by showing want of ordinary 
care is for jury. 
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f Cal.—Kirk v. Los Angeles Ry. Corp., 
161 P.2d C73, 26 Cal,2d 833. 164 A. 
L.R. 1—Neel v. Mannings, Inc., 122 
P.2d 576, 19 Cal.2d 647—Andre v. 
Allynn, 190 P.2d 949, 84 Cal.App.2d 
347—Matteoni v. Pacific Gas & 
Electric Co., 127 P.2d 574, 53 Gal. 
App.2d 260—Iden v. Zeeman Cloth¬ 
ing Co., 122 P.2d 626, 50 Cal.App.2d 
111—Schleif V. Grigsby, 263 P. 255, 
88 Cal.App. 174. 

La.—Delahoussaye v. City of New 
Iberia, App., 35 So.2d 477. 

Tex.—Walgreen-Texas Co. v. Shivers, 
15i S.W.2d 625, 137 Tex. 493. 

57. N.Y.—Palmer v. Bearing, 93 N.Y. 

7—Romano v. Home Owners’ Loan 
Corporation, 31 N.Y.S.2d 6, 263 

App.Div. 743, appeal dismissed 40 
N.E.2d 45, 287 N.Y. 762, reargument 
denied 32 N.Y.S.2d 142. 263 App. 
Div. 843—Leshinsky v. Cohen, 27 
N.Y.S.2d 865, 262 App.Div. 775. 

Exercise of some oare 

'Where a person who pursues a 
course of known danger exercises 
some degree of care, whether the 
care used was such as would have 
been used by person of ordinary 
care under the same circumstances 
is an issue of fact.—Loughry v. 
Hodges, Tex.Civ.App., 215 S.W.2d 
669, error refused, no reversible er¬ 
ror—Texas & N. O. R. Co. v. Blake, 
Tex.Civ.App., 175 S.W.2d 683, error 
refused. 

58. R.I.—Donahue v. News Tribune 
Co., 200 A. 454, 61 R.I. 96. 

45 C.J- p 1309 note 60, p 1310 note 56. 
Exercise of no care 

Where undisputed evidence shows 
existence of a danger and the injured 
person was chargeable with knowl¬ 
edge of the danger and exercised no 
care for his own safety, contribu¬ 
tory negligence is established as 
matter of law. 

Cab—MeVea v. Nickols, 286 P. 761, 
105 CabApp. 28. 

Tex.—Loughry v. Hodges, Civ.App., 
215 S.W.2d 669, error refused, no 
reversible error—Texas & N. O. 
R. Co. V. Blake, Civ.App., 175 S.W, 
2d 683, error refused—Cisco & N, 
E. Ry. Co. V. McCharen, Civ.App., 
118 S.W.2d 844—^Napier v. Mooney¬ 
ham. Civ.App., 94 S.W.2d 564, error 
dismissed. 
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circumstances or from various causes,®® such as 
where plaintiff was injured by falling' on steps or 


stairs,®® or where plaintiff was injured by falling 


60- U.S.—^McDonald v, Jarka Cor- 
IK>ration, O.C.A.K.T.. 144 F.2d 53— 
Larson v. Tri-City Electric Serv¬ 
ice Co., C.C.A.Ind., 132 F.2d 633— 
Standard Oil Co. v. Burleson, C.C. 
A.Pla., 117 P.2d 412—Southern S. 
S. Co. V. Meyners, C.G.A.Tex., 110 
F.2d 376, certiorari denied 61 S.Ct. 
40, 311 U.S. 674, 85 L.Ed. 433— 
Littell V. Arg-us Production Co., 

C.C.A-Kan., 78 P2d 955—^Doughnut 
Mach, Corporation v, Bibbey, C.C. 
A-Mass., 65 F.2d 634. 

Cal.—^Uressel v. Parr Cement Co., 181 
P.2d 962. SO Cal.App.2d 536—Miller 
V. Pacific Constructors, 157 P-2d 
57, 68 Cal.App.2d 529—Bee v. 

Tungstar Corporation, 151 P.2d 
*537, 65 Cal.App:2d 729—Gastine v. 
Ewing, 150 P.2d 266, 65 Cal.App.2d 
131—Castro v. Sutter Creek Union 
High School Dist., 77 P.2d 509, 25 
Cal.App.2d 372—Buckingham v. 
San Joaquin Cotton Oil Co., 16 P. 
2d 807, 128 Cal.App. 94—Smith v. 
Zana, 2 P.2d 224, 115 Cal.App. 593. 
Conn.—Mann v. Leake & Nelson Co., 
43 A.’2d 461, 132 Conn. 251—Del- 
more V. PoUnsky, 42 A.2d 349, 132 
Conn. 28. 

D.C.—^\Vard v, S. Kann & Sons Co., 
Mun.App., 47 A.2d 7S'5. 

Fla.—Powell v. Jackson Grain Co., 
184 So. 492, 134 Fla. 596, followed 
in 184 So. 498. 

Gal—^Wilson v. Loewus, 193 S.E. 793, 
56 Ga.App. 738. 

Iowa.—Shatto v. Grabin, 6 N.W.2d 
149, 233 Iowa 46. 

Ky.—Eggen v. Hickman, 119 S.W.2d 
633, 274 Ky. 550. 

Me.—Franklin v. Maine Amusement 
Co., 175 A. 305. 133 Me. 203. 

Md.—Kiganis v. Mottu, 144 A. 855, 
1'56 Md. 340. 

Mass.—Collins v. Croteau, 77 N.E.2d 
305, 322 Mass. 291—^Wood v. Na¬ 
tional Theatre Co., 42 N.E.2d 536, 
311 Mass. 550—Engel v. Boston Ice 
Co., 4 N.E.2d 455, 295 Mass. 428. 
Mich-—Palmer v. Meltzer, 12 N.W.2d 
322, 307 Mich. 481. 

Minn.—Johnson v. Evanski, 22 N.W. 

2d 213, '221 Minn. 323. 

MisSv—^Flynn v. Kum, 184 So. 160, 
183 Miss. 413. 

Mo-—^Kellogg V. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, 236 Mo. 
App. 699—^Barken v. S. S. Kresge 
Co., App., 117 S.W.2d 674—Lang¬ 
ston V. Selden-Breck Const. Co., 37 
S.W.2d 474, 225 Mo.App. 531. 

Neb.—Zimmer v, Brandon, 278 N.W. 
602, 134 Neb. 311. 

N.H.—Burelle v. Plenkofski, 148 A. 
24, 84 N.H. 200. 

N-J.^Wright V. Lee Const. Cow,' 50 
. .,A.2d 642, 135 NJT.Law 149—Noa v. 
De Gore, 35 A.*2d 691, 131 N.J.Law 
" 229-:^Plisky v. Lehigh Valley R. 
Co.. 4 A.2d 389, 122 NvJ.Law 168., 


affirmed 8 A.2d 296, 123 N.J.Law 
203—Christine v. Vail, 174 A. 483, 

12 N.J.Misc. 725. 

N.Y.—^Wojenski v. Prankard, 164 N. 

E. 581, 249 N.Y. 6>55—Friedlein v. 
Dittmar, 59 N.Y.S.2d 589, 270 App. 
Div. 321—Mocarski v. Transit-Mix 
Concrete Co., 45 N.Y.S.2d 815, 267 
App.Div. 832, appeal denied 47 N. 
Y,S.2d 315, 267 App.Div. 879— 

Bailey v, Wagner Whirler & Der¬ 
rick Corporation, 42 N.Y.S.2d S29, 
266 App.Div. 875—McCaffrey v. 
Kinetic Chemicals, '26 N.Y.‘S.2d 

1021, 261 App.Div. 1099—Smith v. 
D’Esposito, 291 N.Y.S. 372, 249 

App.Div. 649—Farrelly v. John A. 
Roebling’s Sons Co., 280 N.Y.S. 399, 
245 App.Div. 45. 

Ohio.—Simons v. City Ice & Fuel 
Co.. App., 69 N.E.2d 231—Haneke 
V. Mayflour Doughnut Corp., App., 
58 N.E.2d 69. 

Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co.. 61 A.2d 846, 360 Pa. 279— 
Ashcraft v. C. G. Hussey & Co., 68 
A.2d 170, 359 Pa. 129—^Debenjak v. 
Parkway Oil Co., 49 A.2d 621, 1'59 
Pa.Super. 596—Teets v. Crescent 
Portland Cement Co., 186 A. 373, 
123 Pa,Super. 85. 

R.I.—^Nottie V. Picchione, 59 A.2d 
177—Floyd V. Turgeon, 27 A.2d 330, 
68 R.I. 218. 

Tex.—Stroud v. Brands Punch Syrup 
Co., Civ.App., 205 S.W.2d 618, re¬ 
fused no reversible error—^Humble 
Pipe Line Co. v. Spivey, Civ.App., 

13 S.W.2d 481, error dismissed. 

Vt.—Rheaume v. Goodro, 34 A.2d 316, 
113 Vt. 370—Craig v. Parkhurst, 18 
A.2d 173, 111 Vt. 486. 

Va,—Sanitary Grocery Co. v. Stein- 
brecher, 3*2 S.E.2d 685, 183 Va. 495 
—^Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171. 

Wash.—McFarland v. Commercial 
Boiler Works, 116 P.2d '288, 10 

Wash.2d 81. 

W.Va.—^Nichols v. Raleigh-Wyoming 
Coal Co., 163 S.E. 767, 112 W.Va. 
85. 

Wis.—Gokey v. Electric Household 
Utilities Corporation, 6 N.W. 2d 
189, 241 Wis. 385. 

45 C.J. p 1299 note 4 Ca}-[f], p 1305 
note 38 [b]-[f], p 1306 note 39 
[a3--[h}, p 1309 notes 49 Ea]-[e], 
«0 [a], p 1310 note 67 [a]-[c3. 

BreaMxLg of vanltinff pole 

Mo.—McCormick v. Lowe & Camp¬ 
bell Athletic Goods Co.. 144 S.W.2d 
866, 235 Mo.App. 612. 

Nail in shoe 

N.Y.—-Santise v. Martins, Inc., 17 
N.Y;S.2d 741. 258 App.Div. 663. 

Leaning ^gainst porch railing 

Ind.—Rush v. Hunziker, 24 N.E.2d 
931, 216 Ind. 529- 
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Use of inflamma'ble substance 

Mass.—Thornhill v. Carpenter-Hor- 
ton Co., 108 N.E. 474, 220 Mass 
593. 

60. U.S.—H. L. Green Co. v. Bobbitt 
C.C.A.N.a, 99 P.2d 281—O'Neill v. 
Gray, C.C.A.N.Y., 30 P.2<i 776. cer¬ 
tiorari denied 49 S.Ct. 480, '279 U 
S. 865, 73 L.Ed. 1003. 

Cal.—Colombo v. Axelrad, 114 p.2(a 
425, 45 Cal.App.2d 439—^Moore v. 
Marshall, 107 P.2d 89, 41 Cal.App. 
2d 490—Roach v. Wells Fargo Bank 
& Union Trust Co., 282 P. 967, 102 
Cal.App. 380. 

Colo.—Eat-A-Bite v. Buechner, 163 
P.2d 198, 114 Colo. 179. 

Conn.—Morris v. Granato, 60 A.2^ 
416, 133 Conn. 295. 

Ill.—Peterson v. Hendrickson, 81 N. 
E.2d 266, 335 Ill.App. 223. 

Mass.—Rafuse v. Boston Consol. Gas 
Co., 195 N.E. 725, 290 Mass. 468— 
Rice V. Rosenberg, 165 N.E. 667, 
266 Mass. 520. 

Mo.—Haverkost v. Sears, Roebuck & 

! Co., App., 193 S.W.2d 357—Sullivan 
v. S. S. Kresge Co., 163 S.W.2d 811, 
236 Mo.App. 1191—Lewis v. Na¬ 
tional Bellas Hess, App., 152 S.W. 
2d 674—Bankhead v. First Nat. 
Bank, App., 137 S.W.2d 594, certio¬ 
rari quashed State ex rel. First 
Nat. Bank v. Hughes, 144 S.W.2d 
84, 346 Mo. 938—Asbury v. Fidel¬ 
ity Nat. Bank & Trust Co., 100 
S.W.2d 946, 231 Mo.App. 437—Win¬ 
ters V. Hassenbusch, App., 89 S.W. 
2d 546—English v. Sahlender, App., 
47 S.W.Bd 150—Essenpreis v. Elli¬ 
ott’s Department Store Co.,. App., 
37 S.W.2d 458, certiorari quashed 
State ex rel. Elliott’s Department 
Store Co. v. Haid, 51 S.W.2d lOl'S, 
330 Mo. 959, 

N.H.—Mitchell V. Legarsky, 60 A.2d 
136, 95 N.H. 214—Cartier v. F. M. 
Hoyt Shoe Corporation, 29 A.2d 
423, 92 N.H. 263. 

N.J.—Groener v. F. W. Woolworth 
Co., 36 A.2d 398, 131 N.J.Law 311 
—Flanigan v. Madison Plaza Grill, 
30 A,2d 38, 129 N.J.Law 419, af¬ 
firmed 33 A.2d 904, 130 N.J.Law 
532—Putkowski v. Jarmoli, 157 A. 
107, 9 N.J.Misc. 1189. 

N.Y.-^Torri v. Richter, 74 N.Y.S.2d 
561, '27'2 App.Div. 1087—^Brennan v. 
Piper, 54 N.Y.S.2d 249,. 269 App. 
Div. 726—Santora v. Newburgh 
-Sav. Bank, 42 N.Y.S.2d 105, 266 
App.Div. 851—Leshinsky v. Cohen, 
'27 N.Y.S.2d 865, 262 App.Div. 775— 
Cleary v. Sweeney Realty Corpora¬ 
tion, 291 N.Y.S. 570, '249 App.Div. 
651. - ' . 

Pa.—^Vetter V. Great Atlantic '& Pa¬ 
cific Tea Co., 185 A. 613, 332 Pa. 
449 — ^Alko V. City of - Pittsburgh 
Com.Pl., .95 Pittsb.Leg.J. 484. 
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at an entranceway,was injured by falling on | a floor/'" by falling or stepping into a pit, hole, 


B.I.—Hayman v. Union Corporation, 
17 A.2d 30, 66 R.I. H. 

Wash.—^Hayden v. Colville Valley 
Nat. Bank, .39 P.2d 376. ISO Wash. 
220, rehearing’ denied 43 P.2d 32. 
Wet «tep« 

Mo.—State ex rel. First Nat. Bank in 
St. Ijouis V. Hughes, 144 S.W.2d 
84, 34C Mo. 99S—Savona v. May 
Department Stores Co., App., 71 
S.W.2d 137. 

Worn steps 

Ky.—Paducah Dry Goods Co. v. 
Thompson, 213 S.W.2d 440, 308 Ky. 
12 . 

Mo.—Corley v. Kroger Grocery & 
Baking Co., 193 S.W.2d 897, 355 Mo, 

4. 

tTngtiarcled stairway 
Conn,—French v. W. W. Mertz Co., 
163 A. 457, 116 Conn. 18. 

Ind.—Silvestro v. Walz, 51 N.E.2d 
629. 222 Ind. 163. 

Mo.—Marquis V. Goldberg, App., 34 

5. W.2d 549. 

N.T.—Miller v. M. & D. Holding Cor¬ 
poration, 299 N.T.S. 496, 252 App. 
Div. 859. Affirmed 14 N.E.2d 202, 
>277 N.T. 647—Garety v. Charles 
Meads- & Co., 2S6 N.T.S, 297. 247 
App.Div. 3—Friedman v. Neufeld. 
282 N.T.S. 664, 246 App.Div. 545 
—Lynch v. Gattegno, 17 N.T.S.2d 
337. 

TJnligrhted steps or stairs 
N.H.—Pickford v. Abramson, 152 A. 
317, 84 N.H. 446. 

N.T.—Hamblet v. Buffalo Library 
Garage Co.. 225 N.T.S. 716, 222 
App.Div. 335. 

Okl.—C. R. Anthony Co. v. Williams, 
94 P.’2d 836, 185 Okl. 664. 

Concealed, stairway 
Va.—Raylafcss Chain Stores v. De Jar- 
nette, 178 S.E. 34, 163 Va. 93S. 
roreigfn substances on steps or 
stairs 

U.S.—Montgomery Ward & Co. v, 
Snuggins, C.O.A.Minn., 103 P.2d 
458—Caldwell v. Sears-Roebuck & 
Co., D.C.Pa.. 31 F.Supp. 888. 

Ill.—Savaiano v. Twelfth St. Store, 
70 N.E.2d 744, 330 Ill.App. 248. 

Mo.—Murphy v. Fred Wolferman, 
Inc., 148 S.W.2d 481, 347 Mo. 634— 
Rosebrough v. Montgomery Ward 
& Co., App., 215 S.W.2d 295—Hu- 
benschmidt v. S. S. Kresge Co., 
App., 115 S.W.2d 211. 

Stairway without handrail 
III.—Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Ill.App. 
456. 

Mo.—^Nigro V. Kansas City Menu-1 
ment Co., 158 S.W.2d 179, 236 Mo. 
App. 844. 

Tex.—Renfro Drug Co. v. Jackson, 
Civ.App., 81 S.W-2d 101, error 
granted. 

Vt.—^Dooley v. Economy Store, 194 A. 
875. 


Wis.—^Washburn v. Skogg, 233 N.W. 
761, 204 Wis. 29, rehearing denied 
235 N.W. 437, 204 Wis. 29. 

Broken step 

Ma.^.s.—Vowles v. Smith, SS N.B.2d 
335, 310 Mass. 827. 

Zoy steps 

Mich.—Perl v. Cohodas, Peters^'m, 
Paoli, Na.st Co., 294 N.W. 697, 295 
Mich. 325. 

Pa.—Ross V. Mayflower Drug Stores, 
1S8 A. 346, 324 Pa. 513, 

Torn carpet on stairs 

Mo.—Flint V. Loew’s St. Louis Real¬ 
ty & Amusement Corporation. 126 
S.W.2d 193, 344 Mo. 310. 

Failure to use handrail 

Cal.—Moore v. Marshall. 107 P.2d SO, 
41 Cal.App.2d 490—Reuter v. Hill, 
28 P.2d 390, 136 Cal.App. 67. 

Ky.—Tate v. Canary Cottage, 194 S. 
W.2d 663, 302 Ky. 313. 

Mo.—Savona v. May Department 
Stores Co., App., 71 S.W.2d 1’57. 

Tenn.—American Nat. Bank v. Wolfe, 
125 S.W.2d 193. 22 Tenn.App. 642. 

61. D.C.—Toung Men's Shop v. 
Odend'Hal, 121 F.2d S57, 73 App.D. 
C. 354. 

Minn.—Tierney v. Graves Motor Co., 
239 N.W. 905, 185 Minn. 114. 

Mo.—Holmes v. Egy, 202 S.W.2d 87 
—Howell V. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101. 

Pa.—Kallman v. Triangle Hotel Co., 
52 A.2d 900, 357 Pa. 39—Schroeffel 
V. Great Atlantic & Pacific Tea Co., 
200 A. 694, 132 Pa.Super. 233. 

R.I.—Royer v. Najarian, 198 A, 562, 
60 R.I. 368. 

Bifferent surface levels 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idahp 
205. 

Minn.—Ekiund v. Kapetas, 11 N.W.2d 
80*5, 216 Minn. 79. 

Or.—Dunn v. First Nat. Bank, 39 P- 
2d 944, 149 Or. 97. 

62. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 P.2d 937—Rankin v. 
S. S. Kresge Co., D.C.W.Va., 59 P. 
Supp. 613, affirmed, C.C.A., 149 P. 
2d 934. 

Cal.—Tuttle v. Crawford. 63 P.2d 
1128. S CaL2d 126—Louie v. Hag- 
strom’s Food Stores, 184 P,2d 708, 
81 Cal.App.2d 601—Wills v. J. J. 
Newberry Co.. Ill P.2d 346, 43 Cal. 
App.2d 595—Clampett v. Shopping 
Bag Markets, 84 P.2d 543. 29 Cal. 
App.3d 410. 

Minn-^—McGenty v. John A. Stephen¬ 
son & Co-, 16 N.W:2d 874, 218 
Minn. 311. 

Mo.—Long V. F. W. Woolworth Co„ 
159 S.W.2d 619—Clifford v- F. W. 
Woolworth Co., App., 201 S.W.2d 
416—^Haverkost v, Sears, Roebuck 
& Co., App., 193 S.W.2d 357. 

N.H.—^Williamson v, Derry Electric 
Co., 196 A. 265, 89 21fi, 

n69 


f Tex. — Harsha v. Renfro I>rug Co., 
1 Civ.App., 77 S.W,2d 584. 

'Wash.—Wiard v. Market Operating 
Corporation, 34 P.2d S75, ITS Wash. 

1 2C5. 

Greasy floor 

U.S.—McCfifferty v. Great Atlantic & 
Pacific Tea Co., D.C.Pa., 22 F.Supp. 
963. 

Mag^s.—Tack v. Ruffo, 161 N.E. 5S7, 
263 Ma.ss. 487. 

Mo.—De Moulin v. Roetheli, 189 S. 
W.2d 562, 354 Mo. 425. 

Slippery floor in general 

U.S.—S. S. Kresge Co. v. Holland, C 

C. A.Ohio. 158 P.2d 4 95. 

Conn.—^Ward v. Avery, 1*55 A, 502, 
113 Conn. 394. 

Ky.—^Wlnebarger v. Pee. 205 S.W.2d 
1010, 305 Ky, 814—Lyle v. Megorle, 
100 S.W.2d 59S, 270 Ky. 227. 

Mo.—Summa v. Morgan Real Estate 
Co., 165 S.W.2d 390, 350 Mo. 205— 
Simon v. S. S. Kresge Co., App., 103 
S.W.2d 523. 

N.T.—Eisenberg v. Irving Kemp, 
Inc., 11 N.T.S.2d 449, 256 App.Div. 
69S. 

S.C.—Anderson v. Bolk-Roblnson Co., 

5 S.E.2d 732, 193 S.C. 132. 

Wet floor 

Cal.—^Tuttle v. Crawford, 63 P.2d 
1125, 8 Cal.2d 126—Kerr v. Bul¬ 
lock’s, Inc., 170 P.2d 966, 76 Cal. 
App.2d 277. 

Conn.—Newell v. K. & D. Jewelry 
Co., 176 A. 405, 119 Conn. 332. 

D.C.—Clark v. Lansburgh & Bro., 

D. C., 38 F.Supp. 729, affirmed 127 
F.2d 331, 75 U.S.App.D.C. 339. 

Ky.—Lyle v. Megerie, 109 S.W.2d 
598. 270 Ky. 227. 

Me.—Franklin v. Maine Amusement 
Co., 175 A. 305, 133 Me. 203. 

Minn.—Taylor v. Northern States 
Power Co., 264 N.W. 139, 196 Minn. 
22 . 

Mo.—Smith v. Sears, Roebuck & Co., 
App.. 117 S.W.2d 658—Smith v. 
Sears Roebuck & Co., App., 84 S.W. 
2d 414—Murphy v. Fidelity Nat. 
Bank & Trust Co., 49 S.W.2d 66S, 
226 Mo.App. 1181. 

N.H.—^VTlliamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

N.J.—Kass v, Glatzel, 147 A. 652, 

7 N.J.Misc. 1005. 

N.T.—^Walz V. Paul Heifer, Inc., 36 
N,K2d €40, 286 N.T. 408, reargu¬ 
ment denied 37 N.E.2d 142, 286 
N.T. 700—McDonald v. Louis K. 
Liggett Co., 272 N.T.S. 95, 241 
App.Div, 913. 

Ohio.—Simpson v. Mary Lee Candies, 
App., 35 N.E.2d 869. 

Tex-—Berwald v. Turner, Civ.App., 
52 S.W.2d 112, error refused. 
W.Va.—Spears v. Goldberg, 11 S.E. 
2d 532, 122 W.Va. 514, dissenting 
opinion Spears v. Goldberg, 12 S.E. 

, 2d 513, 122 W.Va. 514. 
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open trap door, or open cellar way,®® by falling | down an elevator shaft,®^ by falling through a sky- 


PoUslied floor 

Ga.—Bryant t. S. H. Kress & Co., 
46 S.B.2d 600, 76 Ga.App. 530. 

N.J.—Shipp V. Thirty-Second Street 
Corporation, 33 A.2d 852, 130 N.J. 
Law 518, 568. 

Differeirce in level of floors 

D.C.—Cheney v. S. Kann Sons & 
Co., D.C., 37 F.Supp. 493. 

Mo.—Dewey v. Kline’s, 86 S.W.2d 
622, 229 Mo.App. 1079. 

Wash.—McNamara v. Bekins, 18 P.2d 
1044, 171 Wash. 683. 

Oily floor 

Ark.—^Davis v. Safeway Stores, 110 
S.W.2d 695, 195 Ark. 23. 

Conn-—Smith v. S. S. Kresgre Co., 164 
A. 206, 116 Conn. 706. 

Ky.—Kroger Grocery & Baking Co. 

V. Monroe, 34 S.W,2d 929, 237 Ky. 
60. 

Md.—Isaac Benesch & Sons v. Perk¬ 
ier, 139 A. 557, 153 Md. 680. 

Mich.—Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807, 
299 Mich. 59. 

Minn.—McIntyre v. Holtman, 258 N. 

W. 832, 193 Minn, 439. 

Mo.—Summa v. Morgan Real Estate 
Co., 165 S.W.2d 390, 350 Mo. 205. 
N.T.—Palenius v. M. H. Fishman Co., 
45 N.Y.S.2d 329, 267 App.Div. 769. 
Ohio.—P. W. Wool worth Co. v. Sax¬ 
ton, 177 N.E. 219, 39 Ohio App. 
118. 

-Wash.—^Watson v. Zimmerman, 27 P. 
2d 707, 175 Wash. 410. 

.Cbjects or ohstructions on floor 
U.S.—Kroger Grocery & Baking Co. 
V. Stewart, ’ C.C.A.Mo., 164 P.2d 
841—S. S. Kresge Co. v. Rankin, 
C.C-A.W.Va., 149 P.2d 934—Sears, 
Roebuck & Co. v. Scroggins, C,C.A. 
Mo., 140 F.2d 718. 

^la.—Great Atlantic & Pacific Tea 
Co. V. Miller, 156 So. 834, 229 Ala. 
313. 

Cal.—Thompson v. B. F. Goodrich 
Co., 120 P.2d 693, 48 Cal.App.2d 
723—Walsh v. Maurice Mercantile, 
66 P.2d 181, 20 Cal.App.2d 45— 
Hodge V. Weinstock, Lubin «& Co., 
293 P. 80, 109 CaLApp. 393. 
Conn.—Smith v. L. S. Corp., 48 
A.2d 239, 133 Conn. 105. 

Ga.—Colonial Stores v, Scholz, 36 
S.E.2d 189, 73 Ga-App. 268. 

Ill.—Dupuis V. Goldblatt Bros., 15 
N.E.2d 346, 295 Ill.App. -621—Dowl¬ 
ing V. MacLean Drug Co., 248 Ill. 
App. 270. 

^y.—^Wineharger v. Fee, 205 S.W.2d 
1010, 305 Ky. 814—Lyle v. Megerle, 
109 S.W.2d 698, 270 Ky. 227. 

Md.—Chalmers v. Great Atlantic Sc 
Pacific Tea Co., 192 A. 41-9, 127 
Md, 652—Grzboski v. Bernheimer 
Leader Stores, 143 A. 706, 156 Md- 
146. 

—^Lombardi v. P. W. Woolworth 
Co.. 22 N.E.2d' 28, 303 Mass. 417— 
McCarthy y, i|reat Atlantic & Pa¬ 


cific Tea Co., 198 N.E. 757, 292 
Mass. 526. 

Mich.—Evans v. S. S. Kresge Co., 
288 N.W. 322, 290 Mich. 698, re¬ 
versed on other grounds 291 N.W. 
191, 290 Mich. 698. 

Mo.—Tribout v. Kroger Grocery & 
Baking Co., App., 191 S.W.2d 261— 
Casciaro v. Great A. & P. Tea Co., 
183 S.W.2d 833, 238 Mo.App. 361— 
Blackwell v. J. J. Newberry Co., 
App., 156 S.W.2d 14. 

Mont.—Ralph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont. 421. 

N.T.—Zaino v. Frutkin. 290 N.Y.S. 
907, 249 App.Div. 628. 

Ohio.—Robertson v. City Produce & 
Commission Co., 70 N.E.2d 778, 
78 Ohio App. 471—^Pox v. Ben 
Shechter & Co., 13 N.E.2d 730, 
57 Ohio App. 275—Dayton Arcade 
Co. V, Miller, 177 N.E. 222, 39 Ohio 
App. 124. 

Pa.—Rogers v. Max Azen, Inc., 16 
A.2d 529, 340 Pa. 328—Berardi v. 
Great Atlantic & Pacific Tea Co., 
Com.Pl., 49 Lack.Jur. 161. 

Wash,—Petey v. Larson, 183 P.2d 
1020. 28 Wash.2d 790. 

Wis.—Edwards v. Alhambra Thea¬ 
tre Co., 224 N.W. 104, 198 Wis. 
228. 

Defective mat on floor 

N.Y.—Baker v. Seneca Hotel Cor¬ 
poration, 37 N.Y.S.2d 819, 265 App. 
Div. 41. 

Waxed floor 

Pa,—Ralston v. Merritt, 178 A. 159, 
117 PaSuper. 487. 

63. Cal.—^Donahoo v. Kress House 
Moving Corporation, 153 P.2d 349, 
25 Cal.2d 237. 

Conn.—^Dym v. Merit Oil Corpora¬ 
tion, 36 A.2d 276, 130 Conn. 585— 
Zoccall V. Carfl, 20 A.2d 728, 128 
Conn, 168. 

Kan.—^Bass v. Hunt, 100 P.2d 696, 
151 Kan. 740. 

Ky.—Shoffner v. Pilkerton, 166 S.W. 
2d 870, 292 Ky. 407. 

Ill.—^White V. Stenson Brewing Co., 
54 N.E.2d 79, 322 Ill.App. 181. 

Mass.—Wilson v. Raider, 56 N.E.2d 
887, 317 Mass. 23—Tetrault v. 

Ghibellini, 55 N.E.2d 956, 316 Mass. 
477—Pope V. Willow Garages, 174 
N.E. 727, 274 Mass. 440. 

Minn.—Folsom v. Hojny, 26 N.W.2d 
219, 223 Minn. 223—Smith v. Ked- 
ney Warehouse Co., 267 N.W. 478, 
197 Minn. 558, amended 269 N.W. 
633, 19*7 Minn. 558. 

Mo.—Pettyjx>hn v. Interstate Heating 
& Plumbing Co., 161 S.W.2d 248— 
Rouchene v. Gamble Const. Co., 89 
S.W.2d 68, 338 Mo. 123—Brody v. 
Cudahy Packing Co., 127 S.W.2d 
7, 233 Mo.App. 973—^Yeck v. Adams, 
App., 61 S.W.2d 228—^Ziegler v. 
Schwach, App., 39 S.W.2d 44.6. 

Nev.—Nevada Transfer & Ware¬ 


house Co. V. Peterson, 99 p 2d 
633, 60 Nev. 87. 

N.H.—Hashim v. Chimiklls 21 a '>d 
166, 91 N.H. 456—White v. Sun- 
cook Mills, 13 A.2d 729, 91 N.IL 
92—Martel v. Wallace, 141 A 470 
83 N.H. 276. 

N.J.—Smith V. Adler's Millinery 4 
A.2d 782, 122 N.J.Law 236—Stein¬ 
berg V. Bogatin Dyers & Cleaners 
144 A. 448, 105 N.J.Law 294-1 

Sutton V. Lerner Stores Corpora¬ 
tion, 162 A. '645, 10 N.J.Misc. 1126. 
N.Y.—Ostrow V. Joseph P. Day, Inc,, 

37 N.Y.S,2d 511, 265 App.Div. 827_ 

Larrison v. Salisbury, 1 N.Y.S.2d 
571, 253 App.Div. 860—Perricone 
V. Abramo, 24 5 N.Y.S, 690, 231 App. 
Div. 755—Artz v. Todd, 77 N.Y.S.2d 
836, 191 Misc. 497. 

N.D.—Larson v. Farmers’ Elevator 
Co. of Dwight, 249 N.W. 116, 63 
N.D. 396. 

Ohio.—Lewis v. Arcade Garage, 84 
N.E.2d 310, 83 Ohio App. 502. 

Or.—MacMillan v. Christensen, 9 p. 

2d 1034, 139 Or. 255. 

Pa.—Mogren v. Gadonas, 58 A.2d 
160, 158 Pa. 507—Christman v. 

Segal, 17 A.2d 676, 143 Pa.Super. 
87—Evans v. Younkin, 31 Pa.Dist. 
& Co. 535. 

R. I.—Harrington v. Liggett Drug Co., 
20 A.2d 537, 67 R.I. 58. 

S. D.—Jones v. E. S. Woodworth & 
Co., 249 N.W. 799, 61 S.D. 492. 

Tenn.—East Tennessee Light & Pow¬ 
er Co. V. Gose, 180 S.W.2d 984, 23 
Tenn.App. 280. 

Vt.—Manley v. Haus, 32 A.2d 668, 
11-3 Vt. 217. 

Palling through rotten floor 
Ga..—^Wolbe v. Jossey, 157 S.E. 233, 
42 Ga.App. 612. 

64. U.S.—McCowat-Mercer Printing 
Co. V. Taylor, C.C.A.Tenn., 116 F.2d 
868 . 

Ala.—Garing v. Boynton, 138 So. 279, 

224 Ala. 22—Farmers’ & Mer¬ 
chants’ Warehouse Co. v. Perry, 
118 So. 406, 218 Ala. 223. 

Ark.—^Armour & Co. v. Rose, 36 S.W. 

2d 70, 183 Ark. 413. 

Conn.—^Annunziato v. Guta, Inc., 179 
A. 651, 120 Conn. 114—Werebey- 
chick V. Morris Land & Develop¬ 
ment Co., 142 A. 739, 108 Conn. 
226. 

Ga.—Morris v. Deraney, 22 S.E.2d 
860, 68 Ga.App. 308—Camp v. 

Curry-Arrington Co., 151 S.E. 837, 
41 Ga.App. S'3. 

Ill.—U. S. Ice Co. V. Courts Bldg. 
Corporation, 44 N.E.2d 330, 316 III 
App. 145. 

Iowa.—^Hull V. Bishop-Stoddard Caf¬ 
eteria, 26 N.W.2d 429, 238 Iowa 
650 — ^Riggs V. Pan-American Wall 
Paper & Paint Co., 283 N.W. 260, 

225 Iowa 1051. 

Mass.—Statkunas y. Louis Promboim 
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NEGLIGENCE 


§ 2:>7 


light,^^ by slipping on ice or snow on a walk or 
passagew’ay,®® by tripping ov^er a stake or other ob¬ 
ject protruding from or near a w’alk or passage¬ 
way,^"^ by falling on or from a ramp,*^^ by falling on 
or from a plank used as a means of passage,by 
being struck by a door,^® by being struck by a fall¬ 


ing object"^^ or by an object propelled through the 
air,^^ by being struck by a manually propelled 
truck,by being struck by another person,by col¬ 
liding with another person/^ by being caught in 
machinery,^^ by coming in contact with an electric 


& Son. 174 N.E. 919. 274 Mass. 
r)i5. 

Minn.—Gross v. General Inv. Co., 259 
K.W. 557, 194 Minn. 23. 

Mo.—Happy v. Walz, 213 S.\V.2d 

410—O’Dell V. Dean. 201 S."VV.2d 
248, 356 Mo. S61—Kennedy v. Phil¬ 
lips, 5 S.\V.2d 33, 319 Mo. 673— 
Oliver V. Lynn Meat 'Co., 93 S.W.2d 
114, 230 Mo.App. 1021—Katz v. 

North Kansas City Development 
Co., 14 S.W.2d 701, 223 Mo.App. 
606. 

N.J.—Egg’ert v. Mutual Grocery Co., 
168 A. 312, 111 N.J.Law 502. 

X.Y.—Barnett v. 41-43 East 28 th 
St. Corp., 68 N.y.S.2d 273, 271 

App.Div. 749, motion denied 70 
N.Y.S.2d 135, 272 App.Div. 767— 
Bershad v. Neimand Bros., Inc., 
22 N.Y.S.2d 862, 260 App.Div. 872, 
affirmed 34 N.E.2d 382, 285 N.Y. 
689—XT. S. Casualty Co. v. Chief- 
fetz, 249 N.Y.S, 279, 232 App.Div. 
155. 

Ohio.—McDowell v. Rockey, 167 N.E. 
689, 32 Ohio App. 26. 

Or.—Helzer v. Wax. 272 P. 556, 127 
Or. 427. 

Pa.—Douville v. Northeastern Ware¬ 
house Co., 10 A.2d 394, 337 Pa. 188 
—Murphy v. Bernheim «& Sons, 194 
A. 194, 327 Pa. 285. 

Wash.—Sheridan v. Mins. Casualty 
& Surety Co., 100 P.2d 1024, 3 
Wash.2d 423—Crumrine v. Grubb, 

6 P.2d 498, 165 Wash. 391—Chris¬ 
tiansen V. Mehlhom, 262 P. 633, 
146 Wash. 340. 

45 C.J. p 1330 note 6. 

65. Cal.—Dobbie v. Pacific Gas & 
Electric Co., 273 P. 630, 95 Cal. 
App. 781. 

66. U.S.—Great Atlantic & Pacific 
Tea Co. V. Chapman, C.C.A.Ohio, 
72 P.2d 112—Great Atlantic & Pa¬ 
cific Tea Co. v. McLravy, C.C.A. 
Mich., 71 P.2d 396. 

Mo.—Evans v. Sears, Roebuck & Co., 
App., 104 S,W.2d 1035. 

Mont.—Toole v. Paurine Parisian Dye 
House, 39 P.2d 965, 98 Mont. 191. 

N.J.—Lynch v. McDermott, 168 A. 
192, 111 N.J.Law 216. 

67. Mass.—Coles v. Boston & M. R. 
Co., Ill N.E. 8^3, 223 Mass. 408. 

N.H.—Chickering' v. Thompson, 82 A. 
839, 76 N.H. 311. 

Projecting' plank in boardwalk 

Ga.—Rogers v. Sears, Roebuck & 
Co., 166 S.E. 64, 45 Ga.App. 772. 

68- Mass.—Denny , v. Riverbank 
Court Hotel Co., 184 N.E. 462. 282 
Mass. 176. 


Mo.—Cameron v. Small, 182 S.W.2d 
565. 

N.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324. 

N.Y.-—Madalina v. Wegman'.s Food 
Markets, 41 N.Y.S.2d 631, affirmed 
72 N.Y.S.2d 678, 272 App.Div. 957. 

Wash.—Bystrom v. Purkey, 97 P.2d 
158, 2 Wa.sh.2d 67. 

69. N.J.—Daniel v. Elmer. 167 A. 

751, 11 N.J.Mi.sc. 632, rule dis¬ 

charged 173 A. 911, 113 N.J.Law 
227 

N.Y.—Kaplan v. 48th Ave. Corpora¬ 
tion, 45 N.Y.S.2d 510, 2C7 App.Div. 
272. 

70. Mass.—Rogers v. United Mar¬ 
kets, 38 N.E.2d 566, 310 Mass. 829. 

Minn.—Carr v. W. T. Grant Co., 246 
N.W. 743, 188 Minn. 216. 

Neb.—Alles v. White Motors Co., 2 
N.W-2d 597, 141 Neb. 78. 

N.J.—Gordon v. General Launderers, 
18 A.2d 719, 126 N.J.Law 78. 

Door not completely installed 

Cal.—Hall v. Barber Door Co., 23 | 
P.2d 279. 218 Cal. 412. 

Mass.—Meehan v. Gordon, 29 N.E.2d 
759, 307 Mass. 59. 

Pa.—Heenan v. Kelly, 46 A.2d 229, 
353 Pa. 549. 

Revolving door 

Md.—Hochschild, Kohn & Co. v. Mur¬ 
doch, 141 A. 905, 154 Md. 575. 

Mass.—^Nersiff v. Worcester County 
Institution for Savings, 162 N.E. 
349, 264 Mass. 228. 

Mo.—Salmons v. Dun & Bradstreet, 
162 S.W.2d 245. 349 Mo. 498, 141 
A.L.R. 674—Tuttle v. Kline's, Inc., 
89 S.W.2d 676, 230 Mo.App. 230. 

Ohio.—Brookins v. Union Trust Co., 
177 N.E. 645, 40 Ohio App. 119. 

Elevator door 

U.S.—Sears, Roebuck & Co. v. Wal¬ 
lace, C.A.Va., 172 F.2d 802. 

Cal.—Clark v. Huddleston, 122 P.2d 
952, 50 Cal.App.2d 311. 

'71. Cab—^Wilmot v. Golden Gate 
Inv. Co.. 107 P.2d 263, 41 Cal.App. 
2d 664. 

Ind.—Perrine-Armstrong Co. v. 
Boldt, 161 H.E. 667, 94 Ind.App. 
569. 

Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374—Webber v. 
E. K. Larimer Hardware Co., 15 
N.W.2d 2S6, 234 Iowa 1381—Craw¬ 
ford V. Emerson Const. Co., 269 
N.W. 334, 222 Iowa 378. 

Minn.—Geiger v. Simpson-Methodist- 
Episcopal Church of Minneapolis, 
219 N.W. 463, 174 Minn. 389, 62 
A.L.R. 716. 

Mo.—^Howard v. S. C. Sacks, Inc., 
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App., 76 S.W.2d 460—Garfinkel v, 
B. Nugent & Bro. Dry Goods Co., 
App., 25 S.W.2d 122. 

I N.J.—Yocus V. Lehigh Valley R. Co., 
! 176 A. 561, 13 N.J.MLsc. 85. 

Pa.—Kulka v. Nemirovsky, 170 A. 
261. .214 Pa. 131. 

Vt.—Watterlund v. Billings, 23 A.2(i 
540, 112 Vt. 256. 

Wash.—Storm v. Goldberg, 4 P.2d 
1101, 165 Wash. 36. 

Collapse of wall 

Minn.—Builders & Manufacturers 
Mut. Casualty Co. v. Butler Bros. 
Bldg. Co., 255 N.W. 851. 192 Minn. 
254. 

Mo.—August Viermann Bricklaying 
Co. V. St. Louis Contracting Co., 
73 S.W.2d 734, 335 Mo. 534. 

Pa.—Batcho v. Lowry, 169 A. 770w 
313 Pa. 376. 

Objects falling from store shelf 
N.J.—Leone v. Safeway Stores, 44 
2d 913, 133 N.J.Law 478. 

72. Iowa,—Stafford v. Gowing, 18 
N.W.2d 156, 236 Iowa 171. 

Ky.—A. L. Dodd Trucking Service 

V. Ramey, 194 •S.W.2d 84, 302 Ky, 
116. 

Tex.—Hicks Rubber Co. v. Harper, 
Civ. App., 131 S.W.2d 749, error 
dismissed 132 S.W.2d 579, 134 Tex, 
89. 

Golf ball 

! Mo.—Page v. Unterreiner, App., 106 
S.W.2d 528. 

Va.—^Alexander v. Wrenn, 164 S.E, 
715, 158 Va. 486. 

Shooting 

In action for personal injuries, 
whether a bystander who was shot 
by a participant in an affray was 
contributorily negligent in not leav¬ 
ing the scene of the affray was for 
jury.—Sitton v. Twiggs, 195 S.E, 
SOI, 213 N.C. 261. 

73. D.C.—Sears, Roebuck & Co. v, 
George, 125 F.2d 739, 75 U.S.App. 
D.C. 73. 

Me.—Collins v. Bugbee & Brown Co,. 

1 A.2d 178, 136 Me. 12. 

74. Cal.—Demmon v. Smith, 136 P. 
2d 660. 58 Cal.App.2d 425. 

75. Iowa.—Trout y. Talerico, 21 N. 

W. 2d 672, 237 lovv'a 285. 

Collision with sales clerk 

Cal.—Ury v. Fredkin's Markets, 79 
P.2d 749, 26 Cal.App.2d 601. 
Collision with waitress 
Iowa.—Trout v. Talerico, 21 N.W.2d 
672. 237 Iowa 285. 

76. U.S.—Chicago & N. W. Ry. Co. 
V. Booten, C.C.A.Neb.. 57 F,2d 786. 




§ 257 


NEGLIGENCE 


or a saw,'^^ by an explosion of a boiler or 
heating appliance,*^^ by reason of an accident con¬ 
nected with the use of beauty preparations or ap¬ 
pliances,^^ by reason of an accident connected with 
the use of a ladder^i or scafToId,^^ reason of an 
accident connected with the repair or operation of 


65 C.J.S. 

an elevator,S3 by reason of an accident connected 
with window washing,S4 or by reason of an accident 
connected with loading or unloading operations.85 
Similarly, the question of contributory negligence 
has been held determinable by the jury where plain¬ 
tiff seeks to recover for damage to his property.35 


Ala.—Mackintosli Co. t. Wells, 11S 
So. 276, 218 Ala. 260. 

Wasldaig' macliiaie 

Pa.—Ebbert v. Philadelphia Electric 
Co., 198 A, 323, 330 Pa. 257. 

77. N.Y.—Rix V. Sieg:el, 257 X.T.S. 
345, 235 App.Div, 499, affirmed 185 
N.E. 748, 261 N.T. 583. 

Pa.—Barron v. Hydrotated Anthra¬ 
cite Fuel Co., 46 A.2d 506, 159 Pa. 
Super. 35. 

78. Mass.—^Alderman v. Noble, 4 
N.E.2d 619, 296 Mass. 30. 

79- Md.—Carroll v. Kerrigen, 197 
A. 127, 173 Md. 627. 

Mass.—Corrao v. Sears, Roebuck & 
Co., 9 N.E.2d 378, 298 Mass. 23. 
N.J.—Jaeger v. Elizabethtown Con¬ 
solidated, Gas Co., 11 A.2d 746, 124 
N.JXaw 420. 

N.C.—Dalrymple v. Sinkoe, 53 S.E.2d 
437, 230 N.C. 453. 

SO. Mass.—Farley v. Edward E. 
Tow'er & Co., 171 N.E. 639, 271 
Mass. 230, 86 A.L.R, 941. 

Permanent wave machine 
Oa.—Ergle v. Davidson, 29 S.E.2d 
445, 70 Ga.App. 704. 

Wash.— TLa Foe v. Kolmitz, 18 P.2d 
38, 171 Wash. 466. 

Hair dye 

Ohio.—Sicard v. Kremer, 13 N.E.2d 
250, 133 Ohio St. 291. 

81. U.S.—Cudahy Packing Co. v. 
McBride, C.C.A.Neh., 92 P.2d 737, 
certiorari denied 58 S.Ct, 526, 303 
TJ.S. 639, 82 L.Ed. 1099. 

Cal.—^Rivera v. Goodenough, 162 P.2d 
498, 71 Cal.App.2d 223—Papineau 

V. Distributors Packing Co., 52 P. 
2d 571, 10 Cal.App.2d 558. 

Conn.—^Papa v. S. Landow & Co., 171 
A. 670, 118 Conn. 263. 

Mich.—^Pinch v. W. R. Roach Co., 1 
N.W.2d 46, 299 Mich. 703—iPinch v. 

W. R. Roach Co., 295 N.W. 324, 
295 Mich. 589. 

N.J.—^Dodge V. Johns-Manville Sales 
Corporation, 28 A.2d 104, 129 N.J. 
Law 65. 

N.Y.—Sperling v. Morgold Garage 
Corp., 79 N.Y.S.2d 574, 274 App.Div. 
755. 

tmfastened ladder 

Cal.—^Perry v. D. J. & T. Sullivan, 
Inc., 26 P.2d 485, 219 Cal. 384. 

82. TJ.S.—^Robey v. Keller, ac.A.Va., 

114 F-2d 790—^Federal Cement Tile 
Co. V. Henningr, CpC.A.Mmn., 32 F- 
2d 163. ’ 

Cal.—Campbell, State Compensation 
Ins. Fund, Intervener, v. Fong 
Wan, 141 P.2d 43, ‘60 Cal.App.2d 
663^ — ^Pie4*ce v. Sinner, 140 P.2d 


474, 60 Cal.App.2d 259—^Bleser v. 
Thomas Haverty Co., 38 P.2d 873, 
3 CaLApp.2d 199. 

Mass.—Barrett v. Building Patent 
Scaffolding Co., 40 N.E.2d 6, 311 
Mass, 41. 

N.Y.—Glynn v. Christie & Leiser, 
86 N.T.S.2d 880, 275 App.Div. 711. 
Tex.—Bond v. Smith, Civ.App., 130 
S.W.2d 364, error dismissed, judg¬ 
ment correct. 

83. Iowa.—^Dean v. Koolish, 234 N. 

W. 179. 212 Iowa 238. 

Mo.—Pierce v. Shapleigh Hardware 
Co., App., 14 S.W.2d 511. 

N.Y,—McGunn v. American Mut. Lia¬ 
bility Ins., Co., 52 N.Y.S.2d 120, 
268 App.Div. 1004, affirmed 64 N.E. 
2d 353, 295 N.Y. 614—McGunn v. 
American Mut. Liability Ins. Co., 
42 N.Y.S.2d 396, 266 App.Div. 871. 
Tex.—Otis Elevator Co. v. Allen, 187 
S.W.2d 657, 143 Tex. 607. 

45 C.J. p 1330 note 6. 

Injury by descending elevator 
Cal.—Barbieri v. Law, 287 P. 464, 
209 Cal. 429, 

Conn.—Masi v. General Ice Cream 
Corporation, 180 A. 455, 120 Conn. 
259. 

Ill.—Ziraldo v. W. J. Lynch Co., 6 
N.E.2d 125, 365 Ill. 197. 

N.J.—McElroy v. National Realty & 
Investment Co., 189 A. 613, 117 
N.J.Law 596, affirmed 194 A. 159, 
119 N.J.Law 26. 

N.Y.—Sgandurra v. 220 Estates, 56 
N.Y.S.2d 684, 185 Misc. 283, af¬ 
firmed 61 N.Y.S.2d 910, 270 App. 
Div. 834, appeal denied 61 N.T.S. 
2d 920, 270 App.Div. 884. 

84- N.Y.—Peck v. Weil, 248 N.Y.S. 

468, 231 App.Div. 670. 

Safety belt 

In action for death of window 
cleaner, whether cleaner could have 
left his safety belt attached to one 
of anchors provided therefor until 
he was safely inside window was for 
the jury.—Andross v. Trustees of 
Columbia University in City of New 
York, 23 N,Y.S.2d 285, 260 App.Div. 
941. 

85. Md.—^Hilton Quarries v. Hall, 
158 A, 19, 161 Md. 518. 

Mich.—Garstka v. Republic Steel 
Corporation, 293 N.W. 691, 294 

Mich. 387. 

Minn.—Johnson v. Johnston, 33 N.W. 

2d 53, 226 Minn. 388. 

Mo.—Elgin V. Kroger Grocery & Bak¬ 
ing Co., 206 S.W,2d 501, 357 Mo. 
19—^Northern v. Chesapeake & 
Gulf Fisheries Co., 8 S.W.2d 982, 
320 Mo, ion: 
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N.J.—Lilley v. Florence Pipe Foun¬ 
dry & Machine Co., 1 A.2d 450, 
121 N.J.Law 147—Kempf v New 
York, O. & W. Ry. Co., 169 A 
713, 112 N.J.Law 118. 

N.Y.—Swenson v. Hudson Pipe Nip¬ 
ple Mfg. Co., 42 N.Y.S.2d 328, 266 
App.Div. 873—McNulty v. Sunset 
Warehouses, 8 N.Y.S.2d 703, 256 
App.Div. 821—Rice v. Isbell, 67 
N.Y.S.2d 860, 188 Misc. 758, af¬ 
firmed 71 N.Y.S.2d 791, 272 App. 
Div. 405, reargument and appeal 
denied 73 N.T.S.2d 484, 272 App. 
Div. 979. 

Tex.—Gulf Production Co. v. Adams, 
Civ.App., 49 S.W.2d 889, error re¬ 
fused. 

loading elevator 

Mo.—Cento v. Security Bldg. Co., 99 
S.W.2d 1. 

86- U.S.—Laclede Steel Co, v. Silas 
Mason Co., D.C.La., 67 F.Supp. 
751. 

Ala.—Crane Co. v. Davies, 8 So. 2d 
189, 30 Ala.App. 471, reversed on 
other grounds 8 So.2d 196, 242 Ala. 
570. 

Mich.—Fry v. Sears, Roebuck & Co., 
260 N.W. 906, 271 Mich. 469. 

Animals 

Contributory negligence of owner 
of sheep killed by poisoned grain for 
rodents, placed in pasture leased by 
sheep owner, was held for jury.— 
Wolfsen V. Wheeler, 19 P.2d 1004, 130 
Cal-App. 475. 

Damage from fire 

U.S.—Albany Ins. Co. v. Holberg, C. 

C. A.Minn., 166 F.2d 311—Thonne- 
sen V. Montgomery Ward & Co., 

D. C.N.Y., 33 F.Supp. 81. 

Ark.—Bulman Furniture Co. v, Sch- 
muck, 29-9 S.W. 765, 175 Ark. 442, 
56 A.L.R. 1039. 

Cal.—Hinchman Rolph & Landis v. 
Golding, 192 R2d 489, 86 Cal.App. 
2d 146—^Lunsford v. Standard Oil 
Co. of Cal., 191 P.2d 82, 84 Cal. 
App.2d 459. 

Minn.—^Wright v. Holland Furnace 
Co., 243 N.W. 387, 186 Minn. 265. 
Tex.—McKain v. Haynes, Civ.App., 
203 S.W.2d 970—New Gin Co. v. 
Dowell. Civ.App., 117 S.W.2d 810. 

Va.—Spence v. American Oil Co., 197 
S.E. 468. 

Wash.—^Nelson v. Eastern Ry. & 
Lumber Go., 6 P.2d 1111, 166 Wash. 
363—Miensik v. Cascade Timber 
Co., 265 p. 1084, 147 Wash. 350. 
W.Va.—Wright v. Valan, 43 S.E.2d 
364. . ‘ , 

Wyo.—^J. J. Mayou Mfg. Co. v. Con- 
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Whether or not plaintifif was contributorily neg¬ 
ligent in failing to observe the danger or in failing 
to take sufficient precautions when he knew or 
should have known of the danger has been held to 
be a question of law for the court under the gen¬ 
eral rules where the injury was sustained under va¬ 
rious circumstances or from various causes,^” such 
as where plaintiff was injured by falling on steps or 
stairs,by falling at an entrancew*ay,^^ by falling 
on a floor,by falling down an elevator shaft,^^ 
or by being caught in machinery.^- 

§ 258. - Acts in Emergencies 

As a general rule, whether an error in judgment, or a 
failure to exercise the greatest degree of prudence, by 
one confronted by a sudden emergency constitutes con¬ 
tributory negligence is a question of fact for the Jury. 

As a general rule, whether an error in judgment. 


[ or a failure to exercise the greatest degree of pru- 
i rknee, by one confronted by a sudden emergency 
j constitutes contributory negligence is a question of 
I fact for the jury.^^ Likewise, whether or not a 
sudden emergency existed is ordinarily a question 
for the jury,^^ but in indisputable cases the question 
may be resolved by the court as a matter of law.^^ 
Ver 3 * slight evidence is sufficient to go to the jury 
; on the question of freedom from contributory neg- 
i Hgence when it appears that plaintiff was in a po- 
j sition of danger likely to produce mental confu- 
j sion.^^ 

j Rescue from imminent peril. As a general rule, 

; w'hether a person is guilty of contributory negli- 
! gence in rushing into a place of danger to save an- 
j other,from death or injury is a question for the 
1 jury.^'^ Plaintiff’s contributory negligence is also 


sumers Oil & Refining Co., 14S P.2d 
73S, 60 Wyo. 76. 151 A-L.R, 1243. 

45 C.J. p 1331 note 15. 

87. Cal.—Scott V. George A. Fuller 
Co., 107 P.2d 55, 41 Cal.App.2d 
501—Bruce v, Risley, 59 P.2d 847, 
15 Cal.App,2d 659. 

Kan.—Kurre v. Graham Ship By 
Truck Co., 15 P.2d 463. 136 Kan. 
356. 

Pa.—Moss V. Blue Ridge Transp. Co., 
30 Pa.Dist. & Co. 164, 85 Pittsb. 
Leg.J. 657. 

45 C.J. p 1301 note 6 [a], [b], p 1305 
note 36 [a], [b], p 1310 note 5S 
[a]. 

1*311 from ladder 

Minn.—Johnson v. Whitney, 14 K.W. 
2d 765, 217 Minn. 468. 

88. Cal.—Blodgett v. B. H. Dyas 
Co., 50 P.2d 801, 4 •Cal.2d 511. 

N.H.—Heidenreich v. Dumas, 190 A. 
705, 88 N.H. 453. 

Tex.—Adair v. Houston Nat. Bank, 
207 S.W.2d 374, 146 Tex. 387. 

Pall on moving escalator 

U.S.—Myers v. Kaufmann Depart¬ 
ment Stores, D.C.Pa., 57 F.Supp. 
577, affirmed, C.C.A., 149 F.2d 968. 

89. Pa.—^Hellriegel v. Kaufmann & 
Baer Co., 9 A.2d 370, 337 Pa. 149— 
Hixenbaugh v. J. G. McCrory Co., 
20 A.2d 910, 21 A.2d 242, 145 Pa. 
Super. 586. 

R.I.—Donahue v. News Tribune Co., 
200 A. 454, 61 R.I. 96. 

90. Ohio.—Hardgrove v. Isaly Dairy 
Co., 41 N.E.2d 862, 139 Ohio St. 
641. 

R.I.—Faubert v. Shartenberg's, Inc., 
195 A. 218, 59 R.I, 278. 

81. N.J.—Hortman v. J. H. Morris 
Co., 158 A. 746, 10 N.J.Misc. 262, 
affirmed 163 A. 663, 110 N.J.Daw 
15, 

45 C.J. p 1330 note 9, 


Entering elevator shaft after opening 
door 

Ohio.—Plury v. Central Pub. House 
of Reformed Church in TJ. S-, 160 
N.E. 679, 118 Ohio St. 154. 

92, Pa.—McCreery v. Westmoreland 
Farm Bureau Co-op. Ass'n, 55 A. 2d 
399, 357 Pa. 567. 

Washing machine 

Pa.—Horvath v. Morrison, 25 A.2d 
324, 344 Pa. 434. 

93. U.S.—Cram v. Eveloff, C.C.A. 
Minn., 127 F.2d 4S6. 

Cal.—Kirk v. Dos Angeles Ry. Corp., 
161 P.2d 672, 26 CaL2d 833. 164 
A.D.R. 1—Mathers v. Riverside 
County, 141 P.2d 419, 22 Cal.2d 781 
—IVIortensen v. Fairbanks, 35 P.2d 
1030, 1 Cal.2d 489—Lopez v. Wisler, 
136 P.2d S16, 58 Cal.App.2d 455. 
Ga.—Strickland v. Foughner, 12 S. 

E.2d 371, 63 Ga.App. 805. 
lil.—^Jacobsen v. Cummings, 48 N.E. 
2d 603, 318 Ill.App. 464—Mahan v. 
Richardson, 1 N.E.2d 100, 284 Ill. 
App. 493. 

Kan.—Schulz v. Chicago, R. I. & P- 

R. Co., 205 P.2d 965, 167 Kan. 228. 
Ky.—Feck's Adm’r v. Bell Line, 144 

S. W.3d 483, 284 Ky. 288. 

Mich.—Pampu v. City of Detroit, 24 
N.W.2d 588, 315 Mich. 618. 

N.J.—Kinder v. Erie R. Co., 162 A. 

387, 109 N.J.Law 469. 

Ohio.—Schaaf v. Coen, 2 N.E.2d 606, 
131 Ohio St. 279—Nardi v. Reliable 
Trucking Co., 8t N.E.2d 411, 85 
Ohio App. 122—^Interstate Motor 
Freight Corporation v. Girard, 163 
N.E. 206, 29 Ohio App. 101- 
Pa.—^De Gregorio v. Malloy, 52 A.2d 
195, 356 Pa. 511—Cox v. Scarazzo, 
44 A.2d 294, 353 Pa. 15—Christman 

V. Segal, 17 A.2d €76, 143 Pa Super. 
87—Hickey v. City of Philadel¬ 
phia. 157 A. 26, 103 Pa.Super. 486 
— unman v. J. P. Stoltzfus Co., 69 
Pa.Super. 545. 

Tex.—^West Texas Utilities Co. v. 
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Eenner, Civ.App., 32 S.W.2d 264. 
modified on other grounds, Com. 
App., 53 S.W.2d 451. 

%Vash.—^American Products Co. v. 
Villwock, 109 P-2d 570, 7 Wash.2d 
246, 132 A.L.R. lOlO—O’Neil v. 

Gruhn, 85 P.2d 1064, 197 Wash. 
557. 

W.Va.—Taylor v. City of Hunting- 
ton, 30 S.E.2d 14, 126 W.Va. 732— 
O’Dell V’. Universal Credit Co., 191 
S.E. 568, 118 W.Va. 678—Oldfield v. 
Woodall, 166 S.E. 691, 113 W.Va. 
35, 

45 C.J. p 1310 note 61. 

Customer imprisoned in. cold storage 
room 

Ohio.—Simons v. City Ice & Fuel 
Co., App., 59 N.E.2d 231. 

94. Cal.—De Ponce v. System 

Freight Service, 152 P.2d 234, 66 
Cal.App.2d 295. 

Ga.—Morrow \\ Southeastern Stages, 
22 S.E.2d 336, 68 Ga.App. 142— 
Pollard V. Weeks, 4 S.E.2d 722, 60 
Ga.App, 661. 

Ind.—Hedgecock v. Orlosky, 44 N.E. 
2d 93, 220 Ind. 390. 

N.J.—Kinder v. Erie R. Co., 162 A. 
387. 109 N.J.Law^ 469. 

95. Ga.—Morrow v. Southeastern 
Stages, 22 S.E.2d 336, 68 Ga.App. 
142. 

96. N.T.—Schafer v. New York, 48 
N.E. 749, 154 N.T. 466. 

97. Cal.—Lolli v. Market St, Ry. Co., 
110 P.2d 436, 43 Cal.App.2d 166. 

Minn.—^Arnold v. Northern States 
Power Co., 297 N.W. 182, 209 Minn. 
551. 

N.J.—Tamow v. Hudson & Manhat¬ 
tan R. Co., 1 A.2d 73, 120 N.J.Law 
505, affirmed 3 A.2d 570, 121 N.J. 
Law 522. 

Pa.—De Gregorio v. Malloy, 52 A2d 
195, 356 Pa. 511. 

Tex—^Longacre v. Reddick, Civ.App.. 
215 S.W.2d 404, mandamus over¬ 
ruled. 
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a question for the jury where an attempt is made to 
rescue property from injury,but the case will be 
more readily withdrawn from the jury on this issue 
when danger to property only is involved.^^ 

§ 259. - Subsequent Negligence Aggra¬ 

vating Injury 

Whether the plaintiff, after being Injured, used due 
diligence In determining whether medical aid was re¬ 
quired, and acted as a prudent man under the circum¬ 
stances, is usually a question for the Jury. 

Whether plaintiff, after being injured, used due 
diligence in determining whether medical aid was 
required, and acted as a prudent man should under 
the circumstances, is usually a question for the 
jury,! Xhe issue whether or not plaintiff was guilty 
of contributory negligence in not following a pre¬ 
scribed treatment should not be submitted to the 
jury merely on testimony of a physician that such 
treatment would have been beneficial if plaintiff had 
followed it, in the absence of evidence tending to 
show that he had not followed it.^ 

§ 260. - Persons under Disability 

a. In general 

b. Children 


a. In General 

Where the facts are disputed or the Inferences to be 
derived therefrom are uncertain, it Is a question for the 
jury whether a person under disability was guilty of 
contributory negligence. 

Where the facts are disputed or the inferences to 
be derived therefrom are uncertain, it is a question, 
for the jury whether a person under disability,^ 
such as a blind person,^ an insane person,5 or an 
intoxicated person,^ was guilty of contributory neg¬ 
ligence. 

b. Children 

Whether a child had sufficient capacity to understand 
the danger involved in a certain act, and whether a 
child exercised such care and discretion as might rea¬ 
sonably be expected of one of his age, capacity, and ex¬ 
perience, are ordinarily questions for the Jury. 

Whether a child had sufficient capacity to under¬ 
stand the danger involved in a certain act, or was 
capable of exercising due care so as to charge him 
with contributory negligence, is ordinarily a ques¬ 
tion for the jury.'^ The age of the child, when in 
dispute, is itself a question of fact for the jury.® 
Capacity is a question for the court where the facts 
are undisputed and clearly the only inference there¬ 
from is that capacity did or did not exist,9 but it is 


Wash.—Hawkins v. Palmer, 18S P.2d 
121, 29 Wash.2d 570. 

45 C.J. p 1310 note 62. 

&8. N.Y.—^^^’'ardrop v. Santi Moving", 
etc., Co., 135 N.B. 272, 233 N.T. 
227. 

Attempt to extinguish fire 
Miss.—Superior Oil Co. v. Rich>mond, 
159 So. 850, 172 Miss. 407. 

99. Mo.—Eversole v. Wabash R. Co., 
155 S.W. 419, 249 Mo. 523. 

1. Cal.—Corpus Juris cited in 
Dodds V, Stellar, 175 P.2d 607, 613, 
77 Cal.App.2d 411. 

45 C.J. p 1311 note 66. 

2. Tex.—Gulf, etc., R. Co. v. Mc- 
Mannewitz, 8 S.W. 66, 70 Tex. 73. 

3. Ga.—Boyd v. Gardner, 9 S.E.2d 
202, 62 Ga.App. 662. 

Wis.—Helms v. Pox Badger Theatres 
Corp., 33 ]Sr.W.2d 210, 253 Wis. 113. 

4. H.T.—Harris v. Uebelhoer, 75 H. 
Y. 169. 

Wash.—Masterson v. Lennon, 197 P. 
38, 115 Wash. 305. 

6. Ill.—^Murphy v. Priel, 66 N.E.2d 
450, 328 Ill.App. 586. 

0. Neb.—^Nichols v. Havlat, 7 N.W. 

2d 84, 142 Neb. 534. 

N.Y.—^Keefer v. Daum, 30 N.Y.S.2d 
507, 262 App.Div. 1044, reargument 
denied 32 N.Y.S.2d 135, 263 App. 
Div. 737. 

Wis.—Bergsrud v. Maryland Casual¬ 
ty Co., 229 N.W. 655, 201 Wis. 141. | 
45 C.J. P 1314 note 78. 


7. U.S.—Young V. N. P. Severin Co., 
C.C.A.Alaska, 79 P.2d 884, certio¬ 
rari denied N. P. Severin Co. v. 
Young, 56 S.Ct. 575, 297 U.S. 711, 
80 L.Ed. 998. 

Cal.—Raggio v. Mallory, 76 P.2d 660, 
10 Cal.2d 723—Hines v. Milosivich, 
157 P.2d 45, 68 Cal.App.2d 620— 
Carrillo v. Helms Bakeries, 44 P.2d 
604, 6 Cal.App.2d 299—Richardson 

V. Ribosso, 8 P.2d 226, 120 Cal.App. 
641—Graham v. Consolidated Mo¬ 
tor Transport Co., 297 P. 617, 112 
Cal.App. 648—Hunt v. Los Angeles 
Ry. Corporation, 294 P. 745, 110 
Cal.App. 456—^Patania v. Yellow- 
Checker Cab Co., 283 P. 295, 102 
Cal.App. 600. 

Colo.—Simkins v. Dowis, 67 P.2d 627, 
100 Colo. 355- 

Ga.—Clary Maytag Co. v. Rhyne, 151 

S.E. *686, 41 Ga.App. 72. 

Mo.—Lottes v. Pessina, App., 174 S. 

W. 2d 893. 

Neb.—^Armer v. Omaha & Council 
Bluffs St. Ry. Co., 37 N.W.2d 607, 
151 Neb. 431. 

N.Y.—^Weidenfeld v. Surface Transp. 
Corp. of N. Y,, 55 N.Y.S.2d 780. 
269 App.Div. 341. 

Pa.—Wittman v. Stalford, Com.Pl., 
32 Del.Co. 145. 

Tenn.—^Verran v. Town of Greene- 
ville, 4 Tenn-App. 422. 

Wash.—Burget v. Saginaw Logging 
Co-, 86 P.2d 1117, 198 Wash. 61.* 

45 C.J. p 1311 note 68. 

1 ' 174 ’ 


TTnder seven years 

The presumption that children un¬ 
der seven years of age are incapable 
of contributory negligence may be 
rebutted and become a question for 
the jury.—City of Knoxville v* 
Camper, 108 S.W.2d 787, 21 Tenn.App. 
210 . 

Between seven and fourteen years 

Whether an infant between seven, 
and fourteen years is capable of ex¬ 
ercising judgment and discretion 
requisite to charge him with contrib¬ 
utory negligence is generally a ques¬ 
tion for the jury. 

Ill.—Bunch V. Padva, 76 N.E.2d 544, 
333 Ill.App. 24—Moser v. East St. 
Louis & Interurban Water Co., 62 
N.E.2d 558, 326 Ill.App. 542—Kaz- 
nowski V. City of La Salle, 43 N. 
E.2d 852, 316 Ill.App. 115—Good¬ 
rich V. Sprague, 42 N.E.2d 337, 314 
Ill.App. 671—Germann v. Huston, 
23 N.E.2d 371, 302 Ill.App. 38— 

Glassman v. Keller, 9 N.E.2d 589, 
291 Ill.App. 262—Hurzon v. 
Schmitz, 262 IlLApp. 337—Vail v. 
Graham, 259 Ill.App. 172. 

Okl.—^Empire Gas & Fuel Co. v. Pow¬ 
ell, 300 P. 788, 150 Okl. 39. 

S.C.—Hollman v. Atlantic Coast Line 

R. Co., 22 S.E.2d 892, 201 S.C. 308. 
Tenn.—^West v. Southern Ry. Co., 100 

S. W.2d 1004, 20 Tenn.App. 491. 

8. Ala.—Central of Georgia R. Co. v. 
Chambers, 72 So. 351, 197 Ala. 93. 

9. Cal.—Raggio v. Mallory, 76 P.2d 

‘ 660, 10 Cal.2d 723. 
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only where reasonable minds cannot differ on a 
child’s capacity that the court may decide the ques¬ 
tion as a matter of law.^*^ 

Whether under all the facts a child exercised such 
care and discretion as might reasonably be expected 
of one of his age, capacity, and experience, situated 
as he was, is generally a question for the jury,ii but 
the mere fact that the injured person is an infant 
does not require the submission of the question of 


his contributory negligence to the jury,^- and it is 
a question of law for the court where the evidence 
is uncontradicted and where only a single inference 
can reasonably be drawn therefrom.However, 
onl}' in exceptional cases may a court hold a child 
to be contributorily negligent as a matter of 

The contributory negligence of children of vari¬ 
ous ages has been held properly submitted to the 
jury,including the contributory negligence of 


"Pa.—Patterson v. Palley Mfgr. Co., 61 
A.2d S61. 360 Pa. 259. 

S.C.—Hollman v. Atlantic Coast Line 
R. Co., 22 S.E.2d 892. 201 S.C. SOS. 
45 C.J. p 1312 notes 72, 73. 

^ery yomigr cMld 

In case of a very young child, it 
will be conclusively presumed that 
child was incapable of foreseeing 
peril to which it was exposed, and 
in such case question of contributory 
negligence should not be submitted 
to jury.—Conroy v. Perez, 148 P.2d 
680, 64 Cal.App.2d 217. 

Children under four years may be 
held incapable of contributory negli¬ 
gence as matter of law.—Meyer v. 
Xnguaggiato, 1$ K'.T.S.2d 672, 25S 

App.Dlv. 331. appeal denied 17 N.Y.S. 
2d 1021, 258 App.Div. 1055, appeal de¬ 
fied 25 N,-E.2d 881, 282 N.Y. 811. 
^atute relating to imputed negli¬ 
gence 

Where question of fact exists as 
te ability of child killed in accident 
to exercise discretion and judgment, 
determination should rest with jury; 
but statute providing that contribu¬ 
tory negligence of infant's parents 
shall not be imputed to infant can- 
•not serve to create a question of fact 
in such respect if otherwise none ex¬ 
ists.—Meyer v. Inguaggiato, supra. 

la N.Y.—Caraardo v. New York 
State Rys., 159 N.E. 879, 247 N.Y. 
Ill—^Weidenfeld v. Surface 

Transp. Corp. of N. Y., 55 N.Y.S.2d 
780. 269 App.Div. 341. 

Wash.—Hinckel v. Steigers, 191 P.2d 
279, 30 Wash.2d 171. 

45 C.J. P 1312 notes 72, 73. 

11. U.S.—Luhman v. Hoover, C.C.A. 
Mich., 100 F.2d 127—^Southern Pac. 
Co. V. Marquez, C.C.A.Ariz., 44 F.2d 
286. 

•Cal.—Wallace v. Great Western pow¬ 
er Co. of California, 266 P. 281, 204 
Cal. 15—Baugh v. Beatty, App., 
205 P.2d 671—La Fleur v. Her¬ 
nandez, 191 P.2d 95, 84 CaI.App.2d 
569—Mecchi v. Lyon Van & Stor¬ 
age Co., 102 P.2d 422, 38 Cal.App.2d 
674, hearing denied 104 P.2d 26, 38 
Cal.App.2d 674—Strong v. Chron¬ 
icle Pub. Co., 93 P.2d 649. 34 Cal. 
App.2d 335—^Whelan v. Bigelow, 92 
P.2d 952, 33 Cal.App.2d 717—Moore 
V. Bishop. 297 P. 580, 113 Cal.App. 
25—Mize v. DufCy. 288 P. 798, 106 
■ Cal.App. 15. 


Colo.—Colorado Ftiliti^^s Corporation 
V. Ca.sady, P. 601, 89 Colo. 156. 

Conn.—Di Loo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 

Ga.—Rogers v. McKinley. 172 S.E. 
662, 48 Ga.App. 262—Atlantic Icc* 
& Coal Co. V. Harris, 165 S.E. 134, 
45 Ga.App. 419. 

Idaho.—Bennett v. Deaton, 68 P.2d 
805, 57 Idaho 752. 

Me.—Searles v. Ross, ISl A. 820, 134 
Me. 77. 

Md.—State, to L'se of Birckhead, v. 
Sammon, 189 A. 265, 171 Md. 178— 
State, to Use of Schiller, v. Hecht 
Co.. 169 A. 311. 165 Md. 415. 

Mass.—Linnane v. Millman, 159 N.E. 
523, 261 Mass. 491. 

Minn.—Thom.«ien v. Reibel, 2 N.W‘.2d 
567, 212 Minn. S3. 

Mo.—Van Alst v. Kansas City, 186 
S.W.2d 762, 239 Mo.App. 346— 

Lottes V. Pessina, App., 174 S.W.2d 
893—Gilliland v. Bondurant, App., 
51 S.W.2d 559. affirmed 59 S.W.2d 
679, 332 Mo. S81. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 89$, 99 Mont. 372. 

N.J.—Rizio V, Public Service Electric 
& Gas Co.. 23 A.2d 585, 12S N.J. 
Law 60—Dobrzynski v. Liveright. 
194 A. 160, 118 N.J.Law 589—Stel- 
lakis V. Ha.sbrouck, 170 A. 31, 112 
N.J.Law 1&4, affirmed 174 A. 706, 
113 N.J.Law 397—Nichols v. Grun- 
stein, 144 A. 593, 105 N.J.Law 363. 

N.Y.—Pearlman v. Garrod Shoe Co., 
11 N.E.2d 718, 276 N.Y. 172— 

Camardo v. New York State Rys., 
159 N.E. 879, 247 N.Y. Ill—Wei- 
denfeld v. Surface Transp. Corp. of 
N. Y., 55 N.Y.S.2d 780, 269 App. 
Div. 341—Burke v. Bond & Mort¬ 
gage Guarantee Corporation, 7 N. 
Y.S.2d 455, 255 App.Div. 852—La 
Rosa V. Great Atlantic & Pacific 
Tea Co.. 278 N.Y.S. 368, 244 App. 
Div. 734—Godwin v. Brooklyn Edi¬ 
son Co., 272 N.Y.S. 187, 242 App. 
Div. 643, followed in 272 N.Y.S. 188, 
242 App.Div. 643—^Kupchinsky v. 
Vacuum Oil Ccx. 265 N.Y.S. 186, 
238 App.Div. 457, affirmed ISS N.E 
278, 263 N.Y. 128. 

N.C.—Hollingsworth v. Burns, 185 S. 
E. 476, 210 N.C. 40—Morris v. 
Sprott, 177 S.E. 13, 207 N.C. 358— 
Patrick v. Bryan, 162 S.E. 207, 202 
N.C. 62. 

Pa.—Patterson v. Palley Mfg. Co., 61 
A. 2d 861, 360 Pa. 259—^Fabel v. 
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Hazlett, 43 A.2d 373. 157 Pa.Super. 
416—Meadows v. Jenkins, Com.PL, 
9 Fay.L.J. 202—Neidlinger v, 
Haines, Com.PL, 5 Sch.Reg. 51. 

Tenn.—Marion County v. Cantrell, 
61 S.W.2d 477, 166 Tenn. 35S— 

Verran v. Town of Greeneville, 4 
Tenn.App. 422, 

Tex—J. Weingarten, Inc., v. Carlisle, 
Civ.App., 172 S.W.2d 170, error re- 
fu.sed—Terrell Wells Health Re¬ 
sort V. Severeid, Civ.App., 95 S.W. 
2d 526—City of Brown wood v. An¬ 
derson, Civ.App., 92 S.W.2d 325. 

Utah.—Kawaguchi v. Bennett, 189 
P.2d 109. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

45 C.J. P 1312 note 74. 

12. N.Y.—Gloshinsky v. Bergen 
Milk Transp. Co.. 17 N.E.2d 766, 
279 N.Y. 54. 

13. Cal.—Mathews v. City of Al¬ 
bany, 97 P.2d 266, 36 CaLApp.2d 
147, hearing denied 98 P.2d 1025, 
36 Cal.App.2d 147—Patania v. Yel¬ 
low-Checker Cab Co., 283 P. 295, 
102 Cal.App. 600. 

N.J.—Rizio V. Public Service Electric 
& Gas Co., 23 A. 2d 585. 128 N.J. 
Law 60. 

N.Y.—Gloshinsky v. Bergen Milk 
Transp. Co., 17 N.E.2d 766, 279 N. 
Y. 54—Camardo v. New York State 
Rys., 159 N.E, 879. 247 N.Y. 111. 

Pa.—Block V. Grossman, 142 A. 316, 
293 Pa. 258. 

S.C.—Hollman v. Atlantic Coast Line 
R. Co., 22 S.E.2d 892. 201 S.C. 308. 

45 C.J. P 1314 note 75. 

14. Iowa,—McEldon v. Drew, 116 N. 
W. 147, 138 Iowa 390, 128 Am.S.R. 
203. 

S.C.—Hollman v, Atlantic Coast Line 
R. Co., 22 S.E.2d 892, 201 S.C. 308. 

15. Tex.—City of Browmwood v. An¬ 
derson, Civ.App., 92 S.W.2d 325, 

4S C.J. p 1311 note 68 [a]-[aq]. 

Three and one-half years 

N.Y.—Hine v, Aird-Don Co,. 250 N. 
T.S. 75, 232 App.Div. 359—Zwinx v. 
Joline, 122 N.Y.S. 231. 

Between four and five years 

Mass.—Dennehy v. Jordan Marsh 
Co., 71 N.E.2d 758, 321 Mass. 78. 

N.Y.—Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383. 
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children six, ^even,^^ eight,nine,-^ ten,2i 

eleven,22 twelve,23 thirteen,24. and fourteen23 years 

of age. 

§ 261. - Imputed Negligence 

a. In general 

b. Owner or driver of vehicle and occu¬ 

pant 

c. Parent or custodian and child 
a. In General 

Where the evidence Is contradictory or inconclusive, 
it is for the jury to determine whether the relationship 
between the plaintiff and another person was such that 
the latter's negligence may be imputed to the plaintiff. 

Where the evidence is contradictory or inconclu¬ 
sive, it is for the jury to determine whether the re¬ 
lationship between plaintiff and another person was 
such that the latter’s negligence may be imputed to 
plaintiff,26 and whether plaintiff and such other 
person were engaged in a joint enterprise.27 So it' 
may be for the jury to determine whether another 
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person whose negligence could be imputable to 
plaintiff was actually negligent,28 and it may be 
for the jury to determine whether a husband’s con¬ 
duct with respect to his wife at the time she was 
injured by the negligent acts of a third party was 
negligent. 2 2 

Where the evidence is clear and undisputed, ques¬ 
tions pertaining to imputed negligence may be de¬ 
cided as a matter of law by the court.20 

b. Owner or Driver of Vehicle and Occupant 

Where the evidence is contradictory or inconclusive It 
is for the jury to determine in an action for injuries 
sustained by a passenger in a private vehicle whether 
the driver of the vehicle was guilty of contributory neg¬ 
ligence, and whether his negligence should be imputed to 
the passenger. 

Where the evidence is contradictory or incon¬ 
clusive, it is for the jury to determine in an action 
for injuries sustained by a passenger in a private 
vehicle whether the driver of the vehicle was guilty 
of contributory-negligence,31 and whether his neg- 


le. D.C.—National City Develop¬ 
ment Co. V. McFerran, Mun.App., 
55 A.2d 312. 

He.—Hamlin v. N. H. Brag’g’ Sc. Sons, 
147 A. 602, 128 Me. 358. 

Tex.—Quisenberry v. Gulf Produc¬ 
tion Co., Civ.App., 63 S.W.2d 248, 
affirmed Gulf Production Co. v. 
Quisenberry, 97 S.W.2d 1*66, 128 

Tex. 347. 

45 C.J. P 1311 note 68 [e]. 

iV. Ga.—Smith v. Kleinhergr, 174 S. 
E. 731, 49 Ga.App. 194. 

45 C.J. p 1311 note 68 [ij. 

18- Wash,—Ball v. Pacific Coast R- 
Co., 46 P.2d 391, 132 Wash. 221. 

45 C.J. p 1311 note 68 [m]. 

Between seven, and eigrht years 

N.T.—Crews v. Leader Laundry 
Service, 85 N.T.S.2d 622, 274 App. 
Div. 1066. 

45 C.J. p 1311 note 68 [nj. 

18. Ill.—^Wyma v. De Pay Wonder 
Cleaners, 77 N.E.2d 353, 333 Ill. 
App. 330. 

N.T.—Lessin v. Board of Education 
of City of New York, 161 N.E. 160, 
247 N.T. 503. 

Ya.—Filer v. McNair, 163 S.E. 335, 
158 Va. 88. 

45 C.J. p 1311 note 68 [p]. 

20. Ill.—Germann v, Huston, 23 N. 
B.2d 371, 302 Ill.App. 38. 

Me,—Searles v. Ross, 181 A. 820, 134 
Me. 77. 

Tex.—Texas Public Service Co. v, 
Laugrhead, Civ.App., 73 S.W.2d 926, 
error refused. 

45 C.J. p 1311 note 68 [tl.' 

Congenital imheclla 
Whethei;* congrenital imbecile nine 

years old could be char^^ed with con-, 


tributory negligence was held for 
the jury.—Vitale v. Smith Auto Sales 
Co., 144 A. 380, 101 Vt. 477. 

21. Ill.—^Arndt v. Riverview Park 
Co., 259 Ill.App. 210, 

N.J.—^Doryk v. Perth Amboy Bot¬ 
tling- Co„ 139 A. 419, 104 N.J.Law 

87. 

Pa.—^Harris v, Seiavitch, 9 A.2d 375, 
336 Pa. 294—Donze v. Devlin, 195 
A. 882, 329 Pa. 1. 

45 C.J. p 1311 note 68 [x]. 

22- Cal.—^Barrett v. Harman, 1 P. 

2d 458, 115 CaLApp. 283. 

Ind.—Drew v. Lett, 182 N.E. 547, 
95 Ind.App. 89. 

N.T.—Simpson v. Piero, 260 N.T.S. 
323, 237 App.Div. 62, affirmed 188 
N.E. 20, 262 N.T. 461. 

Tex.—Sullivan v. Trammell, Civ. 
App., 130 S.W.2d 310, error dis¬ 
missed, judgment correct. 

23. Fla.—^Atlantic Peninsular Hold¬ 
ing Co. V. Oenbrink, 182 So. 812, 
133 Fla. 325. 

Mo.—^Armstrong v. Kroger Grocery & 
Baking Co., App., 78 S.W.2d 564. 

24. Cal.—Clampett v. Shopping- Bag 
Markets, 84 P.2d 543, 29 Cal.App.2d 
410. 

Ill.—Levin v. Lauterbach Coal & 
Ice Co., 67 N.E.2d 303, 329 Ill.App. 
180. 

45 C.J, p 1311 note 68 [if]. 

25. Ill.—Cicero State Bank v. Dolese 
& Shepard Co., 18 N.E.2d 574, 298 
Ill.App. 290. 

Pa.—^Patterson v. PaUey Mfg. Co., 61 
A.2d 861. 360,Pa. 259. 

45 C.J. p 1311 note 68 [ffj. ' , , ‘ 

2q. Neb.—Curry, v, Bruns, 285 N.W, 

88, 136 Neb. 74,,. 
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Fellow servant 

U.S.—R. B. Tyler Co. v. Greenup, C. 
C.A.Tenn., 140 F.2d 896. 

27. Minn.—Ruth v. Hutchinson Gas 
Co., 296 N.W. 136, 209 Minn. 248. 

28. Cal.—La Mai fa v. Piombo Bros., 
161 P.2d 964, 70 Cal.App.2d 840. 

N.T.—Mayo v. Sherwood, 13 N.Y.S.2d 
899. 

29. Cal.—Bowman v. Motor Transit 
Co., 284 P. 443, 208 Cal. 652—Bor¬ 
land V. Key System Transit Co., 
270 P. 194. 205 Cal. 153. 

Wash.—Crumrine v. Grubb, 5 P.2d 
498, 165 Wash. 391. 

45 C.J. p 1314 note 84. 

Protruding pipe 

Contributory negligence of plain¬ 
tiff in failing to warn his wife plant¬ 
ing cotton of protruding pipe which 
caused injuries was question for ju¬ 
ry .-^Humble Pipe Line Co. v. Spivey, 
Tex.Civ.App., 13 S.W.2d 481, error 
dismissed. 

Automobile in gear 

In action for damages sustained 
when defendants automobile driven 
by plaintiff's husband at defendant’s 
request collided with plaintiff, 
whether plaintiff was contributorily 
negligent in that husband failed to 
(determine for himself whether auto¬ 
mobile was in gear was question for 
jury.—^Watkinson v. Reichle, 290 N. 
W. 877, 292 Mich. 4:84. 

30. Tehn.—^Frye v. Rlkins, 122 S.W. 
2d 827, 22 Tenn.App. 317. 

31. U.S.—Floyd v. Owen, C.C.A.N,C„ 
99 F.2d 306. 

AlSf. —Sloss-Sheffield Steel & Iron Co. 
V. Peinhardt, 199 So. 33, 240 Ala. 
207. 
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ligeiice should be imputed to the passenger,"- So, j had the right to control the driver at the time of 
on the issue of imputable negligence, under contra- ; the acciiient,"® whether the driver and the passenger 
dictory or inconclusive evidence, it is for the jury j were engaged in a joint o. common enterprise, 
to determine whethe the passenger controlled or | whether the driver was the passenger’s agent or 


Cal.—Bowman v. Motor Transit Co., 
284 P. 443, 208 Cal. 652—Howard v. 
Clark, 84 P.2d 52D, 23 Cal.App.2d 
374. 

Ind.—Emire v. Sevedgre, App,, 76 N. 
E,2d 687—Tucker Freight Lines V, 
Gross, 33 X.E.2(i 353, 109 Ind.App. 
454. 

Iowa.—Gillespie v. Gentosl, 294 X. 
W. 5S6, 229 Iowa 356—Hawkins v. 
Burton, 2S1 N.W. 790, 225 Iowa 
1138. 

Kan.—Dobson v. Baxter Chat Co., 85 
P.2d 1, 148 Kan. 750—Frakes v. 
Travelers Mut. Casualty Co., 84 P. 
2d 871, 148 Kan. 637. 

Mass.—Gaines v. Ratnowsky, 41 N. 
E.2d 25, 311 Mass. 254—Morton v. 
Dobson, 30 X.E.2d 231, 307 Mass. 
394—Beach v. Minkley, 19 N.E.2d 
20. 302 Mass. 228—Price v. Pear- j 
son, 16 X.E.2d S55, 301 Mass. 260. 
Mich.—Breker v. Rosema, 4 X.'W’.2d 
57, 301 Mich. 685. 141 A.L.R. 867 
—DeVries v. Owens, 295 X.W. 249, 
295 Mich. 522—Stephens v. Kop- 
rowski, 294 N.W. 158, 295 Mich. 
213—Rodgers v. Blandon, 294 N. 
W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. 
Blandon, 294 N.W. 697. 295 Mich. 
324—Stuck V. Tice, 289 N.W. 225, 
291 Mich. 486—Morton v. Peter¬ 
man, 289 N.W. 208, 291 Mich, 442— 
Wallis V. Cox, 281 N.W. 543, 2S6 
Mich. 76—Wallace v. Rosenfeld. 
280 N.W. 733, 285 Mich. 204—Bard 
V. Baker, 278 N.W. 88. 283 Mich. 
337—Morocco v. Lange, 253 N.W. 
281, 266 Mich. 238. 

Mont.—Ashley v. Safeway Stores, 47 
P,2d 53, 100 Mont. 312. 

N.Y.—Fischer v. New York Cent. R. 
Co., 77 N.Y.S.2d 195, 273 App.Div. 
135, reargument and appeal denied 
78 N.Y.S.2d 556, 273 App.Div, 929. 
appeal dismissed In re Hoppe's 
Estate, 80 N.E.2d 351, 297 N.Y. 956 
—Rutledge v. City of New York, 
10 N.r.S.2d 417. 256 App.Div. 515. 
N.C.—Collett V. Southern Ry. Co., 
153 S.E. 405, 198 N.C. 760. 

Pa.—Winters v. York Motor Express 
Co., 176 A. 812, 116 Pa.Super. 421. 

R. T.—Solomon v. Shepard Co., 200 A. 
993, 61 R.I. 332. 

S. C.—Nesmith v. Atlantic Coast Line 
R. Co., 36 S.E.2d 581, 207 S.C. 472 
—Smith V. Southern Ry. Co., Car¬ 
olina Div., 35 S.E.2d 225, 207 S.C. 
179—Charlton v. Strange, 6 S.E. 
2d 752, 192 S.C. 379—Whitehead v. 
Atlantic Coast Line R. Co.. 150 S.E. 
769, 153 S.C. 339. 

Tex.—Oil City Iron Works v. Ste¬ 
phens, Civ.App., 182 S.W;2d 370— 
McNeel v. Texas & N. O. R. Co., 
Civ.App,, 64 S.W.2d 571, error dis¬ 
missed. 


I Wash.—Gibson v. Spokane ITnitcd 
j Rys., 84 P.2d 349, 197 Wash. 58— 
j Petersen v. IngersoIJ-Rand Co., 78 
I P.3d 10S3, 191 Wash. 584. 

1 W.Va.—Hendricks v, Monongahela 
West Penn I'ublic Service Co., 175 
S.E. 411. 115 W.Va. 20S. 

Gross negligence 

S.C.—Carter v. Atlantic Coast Line 
R. Co.. 7 S.E.2d 163, 192 S.C. 441. 
32. Cal.—Borland v. Key System 
Transit Co.. 270 P. 194, 205 Cal. 
153—Switzler v. Atchison, T. & S. 
P. Ry. Co., 2S5 P. 918, 104 Cal.App. 
138. 

Ga.—Wilson v. Loewus, 192 S.E. 793, 
56 Ga.App. 738. 

Ill.—O'Connell v. Chicago & N. W. 
R. Co., 27 N.E.2d 644, 305 IIl.App. i 
420. 

Ind.—Louisville & N. R. Co. v. Rev- 
lett, 65 N.E.2d 731, 224 Ind. 313— 
Emge V. Sevedgo, App., 76 N.E.2d 
6S7. 

Mass.—Caron v. Lynn Sand & Stone 
Co., 170 N.E. 77, 270 Mass. 340. 
Mich.—Crook v. Eckhardt, 275 N.W. 
739. 281 Mich. 703. 

Minn.—Guile v. Greenberg, 2SS N.W. 
418, 197 Minn. 635. 

Mo.—Anderson v. Northrop, 96 S.W. 

2d 521, 230 Mo.App. 1225. 

Mont,—Green v. City of Roundup, 157 
P.2d 1010, 117 Mont. 249. 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

N.Y.—Kupchinsky v. Vacuum Oil 
Co., 265 N.Y.S. 186, 238 App.Div. 
457, amrrned 188 N.E. 278, 263 N. 
Y. 128—Ouderkirk v. Boston & M. 
R. R., 253 N.Y.S. 805, 233 App.Div. 
508. 

Tenn.—Morgan v. Tennessee Cent. 

Ry. Co., App., 216 S,W.2d 32. 
Wash.—Bates v. Tirk, 31 P.2d 525, 
177 Wash. 286. 

33. Mass.—San jean v. Hyman, 19 N. 
E.2d 3, 302 Mass. 224—Kingsbury 
V. Terry, 16 N.E.2d 48, 300 Mass. 
516—Foley v. Hurley, 193 N.E. 2, 
28S Mass. 354, 

Minn.—Christensen v. Hennepin 

Transp. Co.. 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945—Guile v. 
Greenberg, 257 N.W. 649, 192 Minn. 
548. 

Pa.—Mork V. Caslov, 193 A. 903, 327 
Pa. 298. 

Va.—Seaboard Air Line Ry. Co. v. 
Terrell, 141 S.E. 231, 149 Va. 344, 
followed in Seaboard Air Line Ry. 
Co, V. Twine, 141 S.E. 236, 149 Va. 
362 and Seaboard Air Line Ry. Co. 

V. Huling, 141 S.E. 237, 149 Va. 360, 

34. Ark.—Stockton v. Baker, 213 S. 

W. 2d 896, 213 Ark. 918—Wilson v. 
Holloway, 208 S.W.2d 178, 212 Ark. 
878—Sanders v. Walden, 207 S.W. 
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2d 609, 212 Ark, 773—Missouri Pac. 
Transp. Co. v. Howard, 143 S.W.2d 
538, 201 Ark. 6—Albritton v. C. M. 
Ferguson & Son, 122 S.W.2d 620, 
! 197 Ark, 436—Crown Coach Co. v- 

j Palmer, 102 S.W.2d 853, 193 Ark. 
739—Priest v. Sili)prnaKel & Co., 
96 S.W.2d 4C«, 192 Ark. 973. 

Cal.—Clark v, Janss, 103 P.2d 175, 
39 Cal.App.2d 523—Day v. Pick¬ 
wick Stages System, 25 P.2d 16, 
134 Cal.App. 92. 

D.C.—Stearns v. Lindow, 70 P.2d 73S, 
63 App.D.C, 134. 

Ill.—Brockman v. Peoples Gas 
& Coke Co., 48 N.E.2d 802, 319 HI. 
App. 115. 

Kan.—Link v. Miller, 300 F, 1105, 
133 Kan. 469. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mich.—Farthing v. Hepinstall, 220 
N.W. 708, 243 Mich. 380. 

Mo.—Sloan v. Farmer, App., 168 S. 
W.2d 467. 

Neb.—Toliver v. Rostin, 232 N.W, 
616, 120 Neb. 363. 

N.J.—Petrilla v. Public Service Co¬ 
ordinated Transport, 157 A- 89, 9 
N.J.Misc. 1178, affirmed 162 A. 5S9, 
109 N.J.Law 350. 

N.C.—Pittman v. Downing, 183 S.E. 
362, 209 N.C. 219—Jernigan v. 

Jernigan, 175 S.E. 713, 207 N.C. 
851. 

R. I.—Solomon v. Shepard Co., 200 A. 
993, 61 R.I. 332. 

S. C.—Funderburk v. Powell, 1S7 S. 
E. 742, 181 S.C. 412. 

S.D.—Scheuring v. Northern States 
Power Co., 294 N.IV. 175, 67 S.D. 
484—Zeigler v. Ryan, 271 N.W. 
767, 65 S.D. 110. 

Tex.—Garcia v. Moncada, 94 S.W.2d 
123, 127 Tex. 453—Collier v. Rives, 
Civ.App., 103 S.W.2d 830—El Paso 
Electric Co. v. Deeper, Civ.App., 42 
S.W. 2d 863, reversed on other 
grounds, Com.App., 60 S.W.2d 187. 
Vt.—Campbell v. Campbell, 162 A. 

379, 104 Vt 468, 85 A.L.R. 626. 

Va.—Carroll v. Hutchinson, 200 S.E. 
644, 172 Va. 43. 

Wash.—Poutre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561—Edwards v. 
Washkuhn, 119 P.2d 905, li Wash, 
2d 425—Manos v, James, 110 P.2d 
887, 7 Wash.2d 695—Meacham v. 
Gjarde, 78 P.2d 605, 194 Wash. 526 
—^Keisel v. Bredick, 74 P.2d 473, 
192 Wash. 665—^De Nune v. Tlb- 
bitts, 73 P.2d 521, 192 Wash. 279— 
Duvall v. Pioneer Sand & Gravel 
Co., 71 P.2d 567, 191 Wash. 417-^ 
Forman v. Shields, 48 P.2d 599, 
183 Wash. 333—Bates v. Tirk, 31 
P.2d 525, 177 Wash. 286. 

45 C.J. p 1314 note 86. 
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servant,35 whether the passenger was a guest,or 
whether the passenger was a passenger for hire.^*^ 

Where the facts are undisputed and the sole in¬ 
ference therefrom is clear, it is for the court to de¬ 
termine the contributory negligence of the driver,^^ 
whether negligence of the driver should be imputed 
to the passenger,39 whether the passenger controlled 
or had the right to control the driver at the time 
of the accident,^ 9 whether the driver and the pas¬ 
senger were engaged in a joint or common enter¬ 
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prise,or whether the driver was the passenger’s 

agent or servant^2 

c. Parent or Custodian and Child 

In actions brought to recover for Injuries to, or for 
the death of, a child, the question whether the parent 
or custodian was guilty of negligence in caring for the 
child Is generally for the jury. 

In actions brought to recover for injuries to, or 
for the death of, a child, the question whether the 
parent or custodian was guilty of negligence in car¬ 
ing for the child is generally for the jury.43 


35- Cal.—Cope v. Goble, 103 P.2d 
508, 39 CaLApp.2<i 448. 

III.—Thomas v. Buchanan, 192 N.E. 
215, 357 Ill. 270—Walsh v. Murray, 
43 N.E.2d 662, 315 Ill.App. 664— 
Damer v. Colby, 35 ]M.E.2d 952, 311 
Ill.App. 352. 

Kan.—Heiserman v. Aikman, 186 P. 

2d 252. 163 Kan. 700. 

Mass.—^Patterson v. Barnes, 60 N.E. 
2d 82, 317 Mass. 721—Deyette v. 
Boston Elevated Ry. Co., 7 N.E.2d 
430, 297 Mass. 129. 

Minn.—Harris v. Raymer Hardware 
Co.. 250 N.W. 577, 189 Minn. 599. 
N.G.—Harper v. Harper, 34 S.B.2d 
185, 225 N.C. 260. 

Pa.—Matthews v. Baltimore «& O. R. 
Co., 162 A. 221, 308 Pa. 238—Kel¬ 
ler V. Keystone Furniture Co., 1 A. 
2d 562, 132 Pa.Super. 547, 

36. Ark.—Albritton v. C. M. Fergu¬ 
son & Son. 122 S.W.2d 620, 197 
Ark. 436. 

Kan.—Link v. Miller, 300 P. 1105, 
133 Kan. 469. 

Va.—Seaboard Air Line Ry. Co. v. 
Terrell, 141 S.E. 231, 149 Va. 344, 
following Seaboard Air Line Ry. 
Co. V. Twine, 141 S.E. 236, 149 Va. 
362 and Seaboard Air Line Ry. Co. 

V. Huling, 141 S.E, 237, 149 Va. 360. | 

37. Mich-—^Wojewoda v. City of De¬ 
troit. 249 N.W. 850. 264 Mich. 277.' 

33. Ark.—^Ward v. Haralson, 120 S. 

W. 2d 322. 196 Ark. 785. 

Cal.—Solko V. Jones, 3 P.2d 1028, 
117 CaLApp. 372. 

Mass.—^Anderson v. Boston & M. R. 

R., 18 N.E.2d 442, 302 Mass. 101. 
Mich,—Hubbard v. Canavara, 295 N. 
W. 240. 295 Mich. 499—Clark v, 
Jackson, 282 N.W. 175, 286 Mich. 
355. 

N.H—Tufts V. White, 26 A.2d 679, 92 
N.H. 158. 

N.C.—Hampton v. Hawkins, 13 S.E. 
2d 227, 219 N.C. 205—Beck v. 
Hooks, 10 S,E.2d 608, 218 N.C. 106. 
Pa.—Von Cannon v. Philadelphia 
Transp. Co., 25 A.2d 584, 148 Pa. 
Super. 330. 

TTnobstracted view 

(1) In action for death of motor¬ 
ist’s husband, under evidence that 
motorist, had she looked while cross¬ 
ing highway intersection, would have 
seen approaching automobile in time 


to have avoided collision, careless¬ 
ness of motorist was question of law 
and not a question for the jury.— 
Carey v. DeRose, 282 N.W- 165, 286 
Mich. 321. 

(2) Evidence that motorist in day¬ 
light, with unobstructed view and 
knowledge of automobile approach¬ 
ing intersection, in reckless disre¬ 
gard of passenger's safety, proceed¬ 
ed to point of collision, established 
as matter of law motorist’s contribu¬ 
tory negligence imputable to passen¬ 
ger suing owner of approaching au¬ 
tomobile.—Ayers v. Andary, 3 N.W. 
2d 328, 301 Mich. 418. 

Where there is no evidence to sup¬ 
port the imputation of the driver’s 
negligence to the passenger, the con¬ 
tributory negligence of the driver 
should not be submitted to the jury. 
—Mosson V. Liberty Fast Freight; 
Co., C.C.A.N.T., 124 F.2d 448. 

Gross negligence 

S.C.—Smith V. Southern Ry.-Caro- | 
lina Division, 7 S.E.2d 630, 193 S- 
C. 44. 

39. Gsl—^L azar v. Black & White 
Cab Co., 179 S.E. 250, 60 Ga.App. 
567. 

Mass.—Bessey v. Salemme, 19 N.E. 
2d 75, 302 Mass. 188, 123 A.L.R. 
1156, 

40. U.S.—^Kocher v. Creston Trans¬ 
fer Co., C.C.A.Pa., 166 P.2d 680. 

41. U.S.—^Hider v, Gelhach, C.C.A. 
S.C.. 135 F.2d 693. 

Ark.—^Wilson v. Holloway, 208 S.W. 

2d 178, 212 Ark. 878. 

Colo.—Parker v. Ullom, 271 P. 187, 
84 Colo. 433. 

Ga.—Hare v. Southern Ry. Co., 6 S. 

E.2d 65, 61 Ga.App. 159. 

Idaho.—Gardner v. Hobbs, 206 P.2d 
539. 

Iowa,—^White v. McVicker, 259 N.W. 
465, 219 Iowa 834—White v. Mc¬ 
Vicker, 246 N.W. 385, 216 Iowa 
90. 

ICan.—^Heiserman v. Aikman, 186 P. 

2d 252, 163 Kan. 700. 

Md-—^Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

Minn,—Olson v. Kennedy Trading 
Co., 272 N.W- 381, 199 Minn. 493. 

Mo.—-Cholet V. Phillips Petroleum 
Co., App., 71 S.W.2d 799. 

Neb.—Fulcher v. Ike, *6 N.W.2d 610, 
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142 Neb. 418—Barnard v. Heather 
282 N.W. 534, 135 Neb. 513—Mick 
V. Oberle, 246 N.W. 869, 124 Neb 
! 433. 

I N.H.—^Whipple v. Boston & Maine 
R. R., 7 A.2d 239, 90 N.H. 261. 
N.Y.—Foley v. New York Cent., etc.,, 

R. Co., 117 N.Y.S. 956, 132 App.Div, 
506, reversed on other grounds 99 
N.E. 1116, 197 N.Y. 430, 18 Ann. 
Cas. 631. 

N.C.—Jernigan v. Jernigan, 178 S.E. 
587, 207 N.C. 831—Butner v. Whit¬ 
low, 161 S.E. 389, 201 N.C. 749. 
Ohio.—Fay v. Thrasher, 66 N.E.2d 
236, 77 Ohio App. 179—Lacey v. 
Heisey, 5 N.E.2d 699, 53 Ohio App. 
451. 

Tex.—Schuhmacher Co. v. Holcomb. 
177 S.W-2d 951, 142 Tex. 332— 

West Texas Coaches v. Madi, Civ. 
App., 15 S.W.2d 170, followed in 15 

S. W.2d 178, and affirmed, Com.App., 
26 S.W.2d 199. 

Va.—Carroll v. Hutchinson, 200 S.E. 
644, 172 Va. 43. 

42. Colo.—Parker v. Ullom, 271 P. 
187, 84 Colo. 433. 

Ga.—Pollard v. Roberson, 6 S.E.2d 
203, 61 Ga.App. 465. 

N.H.—Whipple v. Boston & Maine R. 

R., 7 A.2d 239, 90 N.H. 261. 

Pa.—Watkins v. Overland Motor 
Freight Co., 188 A. 848, 325 Pa. 312 
—^Von Cannon v. Philadelphia 
Transp. Co., 25 A.2d 584, 148 Pa. 
Super. 330. 

43. U.S.—Baker v. Dallas Hotel Co., 
C.C.A.Tex., 73 P.2d 825. 

Cal.—Springer v. Sodestrom, 129 P. 
2d 499, 54 Cal.App-2d 704—De Nar- 
dl V. Palanca, 8 P.2d 220, 120 Cal. 
App. 371. 

Idaho,—Cbrpus Juris cited in Asu- 
mendi v. Ferguson, 65 P,2d 713, 
718, 57 Idaho 450. 

Mass.—O’Connor v. Benson Coal Co., 
16 N.E.2d 636, 301 Mass. 145—De 
Furia v. Mooney, 182 N.E. 828, 280 
Mass. 447—Samson v. Abramson, 
176 N.E. 199, 275 Mass. 477—Mag- 
lio V. Lane, 167 N.E. 228, 268 Mass. 
135—Grogan v. O’Keefe's Inc., 166 
N.E. 721, 267 Mass. 189—Joyce v. 
Wolf, 161 N.E. 809, 264 Mass. 23— 
Roberge v. Follette, 158 N.E. 834, 
261 Mass. .438. 

Mo.—Carney v. Chicago, R. I. & P^ 
Ry. Co., 23 S.W.2d 993, 323 Mo. 470, 
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rale has been applied where the allejj^ed negligent 
act consisted of leaving the child unattended or un¬ 
watched for a short period of time,'^'^ of permitting 
the child to play in a dangerous areals or on the j 
sidewalk or street,"^® of permitting the child to go 
on the street or highway,of sending the child 
across the street,of permitting the child to feed 
an animal,or of intrusting the child to an older 

child.50 

Whether one had custody of a child in the sense 
that the negligence of one who had custody of the 


child will be imputed to the child is commonly a 
question of fact for the jury.^l 

§ 262. -Comparative Negligence 

Where the comparative negligence doctrine may be 
Invoked, the comparieon of the negligent acts of the 
parties, and reduction of damages recoverable depending 
on their apportionment of the guilt, generally rest with 
the jury. 

Where the comparative negligence doctrine, as 
discussed supra §§ 169-173, may be invoked, the com¬ 
parison of the negligent acts of the parties, ^2 and re- 


N.X—Poole V. Twentieth Century Op¬ 
erating Co., 1 A.2(i 389, I2l N.J. 
Law 244. 

K.Y.—Godwin v. Brooklyn Edison 
Co., 272 IST.Y.S. 187, 242 App.Div. 
€43, followed in 272 X.Y.S. 188, 242 
App.Div. 643—Spaulding v. Mineah, 
268 N.Y.S. 772, 239 App.Div. 460, 
affirmed 191 N.E. 578, 264 N.Y, 589 
—Kupchinsky v. Vacuum Oil Co., 
265 N.Y.S. 186, 238 App.Div. 457, 
affirmed 188 N.E. 278, 263 X.Y. 128 
—Ouderkirk v. Boston & M, R. R., 
253 N.Y.S. 805, 233 App.Div. 508— 
Reiss V. City of New York, 246 N. 
Y.S. 302, 231 App.Div. 42—Crist v. 
Art Metal Works, 243 N.Y.S. 496, 
230 App.Div. 114, affirmed 175 N.E. 
341, 255 N.Y. 624—Touris v. Fair¬ 
mont Creamery Co., 240 N.Y.S. 225, 
228 App.Div. 569. 

Pa.—Hogan v. Etna Concrete Block 
Co., 188 A. 763, 325 Pa. 49—Crane 
V. Sadler, 96 Pa.Super. 217. 

W.Va.—Black v. Peerless Elite Laun¬ 
dry Co., 169 S.E. 447. 113 W.Va. 
828. 

45 C.J. p 1314 note 90. 

laregligezLce of older child intrusted 
with custody 

Mass.—Shear v. RogofT, 193 N.E. 63, 
288 Mass. 357—Roberge v. Follette, 
158 N.E. 834, 261 Mass. 438. 

44. Cal.—Takashi Kataoka v. May 
Department Stores Co., 140 P.2d 
467, 60 Cal.App.2d 177. 

Me.—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325—Hamlin v. N. H. 
Bragg & Sons, 147 A. 602, 128 Me. 
358. 

Mass.—Charette v. Burke, 15 N.E. 2d 
194, 300 Mass. 278—Capano v. Mel- 
chionno, 7 N.E.2d 593, 297 Mass. 1 
—^Herd v. Boston Elevated Ry. Co., 
163 N.E. 862, 265 Mass. 125. 

45. Cal.—Scott V. Renz, 154 P,2d 
738, €7 Cal.App.2d 428. 

Tenn.—Stephens v. Clayton, 124 S.W. 
2d 33, 22 Tenn.App. 449. 

46. Cal.—G. W. Woo v. Low Chew, 
16 P.2d 1001, 12$ CaLApp. 235. 

Mass.—^Linnane v. Millman, 159 N- 
E. 523, 261 Mass. 491. 

N.Y.—^Hine v. Aird-Don Co., 250 N. 
Y.S. 75, 232 App.Div. 359—Touris 
V. Fairmont Creamery Co., 240 N. 
Y.S. 225, 228 App.Div. 669. 

47. Mass.—Stacy v, Dorchester 


Awning: Co., 195 N.E. 350, 290 

Mass. 356. 

Tenn.—Walkup v. Covington, 73 S.W. 

2d 71S, IS Tenn.App. 117. 

Pailure to prev^t child from run¬ 
ning' into street 

Mass.—Faircloth v. Framingham 

Waste Mat ferial Co., 190 N.E. 609, 
286 Mass. 320. 

48. Cal.—Carrisosa v. Southern 
Service Co.. 16 P,2d 1032, 128 Cal. 
App. 160. 

Mass.—Piantedosi v. Bassett, 181 N. 
E. 175, 279 Mass. 337. 

49. Mass.—Bottcher v. Buck, 163 N. 
E. 182. 265 Mass. 4. 

Chained hear 

Mass.—Bottcher v. Buck, supra. 

50. Mass.—Shear v. Rogoff, 19.3 N. 
E. 63, 288 Mass. 357—Faircloth v. 
Framingham Waste Material Co., 
190 N.E. 609, 2S6 Mass. 320—Herd 

V. Boston Elevated Ry. Co., 163 N. 
E. 862, 265 Mass. 126. 

S.C.—Nettles v. Southern Ry. Co., 44 
S.E.2d 321. 211 S.C. 187. 

51. Mass.—O’Connor v. Benson Coal 
Co.. 16 N.E.2d 636, 301 Mass. 145. 

52. U.S.—Surface v. Safeway Stores, 
C.A.Neb., 169 P.2d 937—Gray v. 
Missouri Pac. Ry. Co., C.C.A.Tenn., 
23 P.2d 190. 

Ark.—Smith v. Missouri Pac. R. Co., 
184 S.W.2d 951, 208 Ark. 40—Mis¬ 
souri Pac. R. Co. V- King, 143 S. 

W. 2d 55, 200 Ark. 1066—Missouri 
Pac. R. Co. V. Beard, 128 S.W.2d 
697, 198 Ark. 346—Missouri Pac. R. 
Co. V. Davis, 125 S.W.2d 785, 197 
Ark. 830—Missouri Pac. R. Co. v. 
Helmert, 121 S.W.2d 103, 196 Ark. 
1073—Missouri Pac. R. Co. v. Trot¬ 
ter, 43 S.W.2d 762, 184 Ark. 790— 
Missouri Pac. R. Co. v. Rogers, 43 
S.W.2d 757, 184 Ark. 725. 

Ga.—Georgia Power Co. v. Puckett, 
179 S.E. 284, 50 Ga.App. 720. re¬ 
versed on other grounds 182 S.E. 
384, 181 Ga. 386, and vacated on 
other grounds 182 S.E. 623, 52 Ga. 
App- 127—Moore v. Sears, Roebuck 
& Co., 172 S.E. 680, 48 Ga.App. 185 
—^Warren County v. Battle, 172 S. 
R 673, 48 Ga-App. 240—Barrett v. 
Southern Ry. Co,, 151 S.E. 690, 41 
Ga.App. 70. 

Mo.—Tepel v. Thompson, 220 S.W.2d 


23—Mosley v. Thompson, 143 S.W. 
2d 310—Ramey v. Missouri Pac. R. 
Co., 21 S.W.2d 873. 323 Mo. 662. cer¬ 
tiorari denied Missouri Pac. R. Co. 

V, Ramey, 50 S.Ct. 162, 280 U.S. 
614, 74 L.Ed. 655. 

Neb.—Remmenga v. Selk, 34 N.W.2d 
757, 150 Neb. 401—Pierson v. Jen¬ 
sen, 33 N.W.2d 462, 160 Neb. 86— 
Thomas v. Poulson, 30 N.W.2d 69, 
149 Neb. 44—Parks v. Metz, 299 N. 

W. 643, 140 Neb. 235—Buriy v. In¬ 
terstate Transit Lines, 287 N.W. 
66, 136 Neb. 695—Belville v. Bon- 
desson, 266 N.W. 901, 130 Neb. 926 
—Patterson v. Kerr. 254 N.W. 704, 
127 Neb. 73—LaFleur v. Poesch, 
252 N.W. 902, 126 Neb. 263—Mc¬ 
Donald V. Wright, 252 N.W. 411, 
125 Neb. 871—Wortman v. Zim¬ 
merman, 230 N.W. 688, 119 Neb. 
682—Pratt v. 'Western Bridge & 
Construction Co., 218 N.W. 397, 116 
Neb. 553. 68 A.L.R. 527. 

S.D.—Melby v. Anderson, 266 N.W. 
135, 64 S.D. 249. 

Tenn.—Snyder v. Missouri Pac. R. 
Co., 192 S.W.2d 1008, 183 Tenn. 

471. 

Va.—Southern Ry. Co. v. Johnson, 
146 S.E. 363, 151 Va. 345. 

Wis.—Crawley v. Hill, 34 N.W. 2d 
123, 253 Wis. 294—-Nelson v. Chi¬ 
cago, M., St. P. & Pac. Ry, Co., 32 
N.W.2d 340, 252 Wis. 585—Dom- 
iniczak v. Milwaukee Elec. Ry. & 
Transport Co., 20 N.W.2d 635, 247 
Wis. 640—Dach v. General Cas¬ 
ualty Co., 4 N.W.2d 170, 241 Wis. 
34—Peters v. Chicago, M., St. P. & 
P. Ry. Co., 283 N.W. 803, 230 Wis. 
299—Callaway v. Kryzen, 279 N. 
W. 702, 228 Wis. 53—Powers v. 
Cherney Const Co., 270 N.W. 41, 
223 Wis. 586—Tomlin v. Chicago, 
M.. St P. & P. Ry. Co., 265 N.W. 
72, 220 Wis. 325—Bent v. Jonet 
252 N.W. 290, 213 Wis. 635, 126 A. 
L.R. 1245—Mullen v. Larson-Mor- 
gan Co., 249 N.W. 67, 212 Wis. 52 
—Cameron v. Union Automobile 
Ins. Co., 24 6 N.W. 420, 210 Wis. 659, 
rehearing denied 247 N.W. 453, 210 
Wis. 659. 

45 C.J. p 1315 note 92. 

NegUgence of aggravating character 
Whether the conduct of either a 
defendant or a plaintiff is of a char¬ 
acter to invoke the doctrine that, if 


1179 



§ 262 


NEGLIGENCE 


duction of damages recoverable depending on their 
apportionment of the guilt,generally rest with the 
jury. Where a statute makes contributory negli¬ 
gence a question of fact for the jury in all cases, as 
discussed supra § 254, the issue of liability of de¬ 
fendant under the doctrine of comparative negli¬ 
gence is always a question of fact for the jury,^^ 
Where the evidence of plaintifPs contributory neg¬ 
ligence is undisputed, the issue should not be sub¬ 
mitted to the jury in terms allowing them to find 
whether or not there was contributory negligence, 
but it should be narrowed to the sole question 
whether or not the negligence of plaintiff was equal 
to, or greater than, the negligence of defendant.55 
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Where the facts are undisputed and conclusively 
establish the absence of negligence on the part of 
defendant,56 that the degrees of negligence were 
equal or that plaintiff's negligence exceeded that of 
defendant,57 or that plaintiff was guilty of more 

than slight contributory negligence in comparison 
with defendant's negligence,®^ the question of de¬ 
fendant's liability should not be submitted to the 
jury. 

In motor vehicle accident cases^ where the com¬ 
parative negligence doctrine may be invoked, the 
comparison of the negligent acts of the parties,®^ 
and reduction of damages recoverable depending on 


conduct of a plaintiff contributing 
proximately with that of defendant 
to cause injury is of an aggravating: 
character, it will operate to deny re¬ 
covery notwithstanding like miscon¬ 
duct on defendant's part in first in¬ 
stance, but for the aggravating char¬ 
acter of plaintiff’s own negligence, 
would have denied defendant benefit 
of defense of contributory negligence 
ordinarily is for jury under proper 
instructions.—Gray v. Esslinger, 131 
P.2d 9S1, 46 N.M. 492. 

53. Ark.—St. Louis S. F. Ry. Co. v. 
Perryman, 211 S.‘W'.2d 647, 213 Ark. 
650—Smith v. Missouri Pac. R. Co., 
1S4 S.’W.2d 951, 208 Ark. 40. 

S.C.—Boyleston v. Southern Ry. Co., 
44 S.E.2d 537, 211 S.C. 232, 173 A.L. 

R. 788. 

45 C.J. p 1315 note 93. 

54. Ala.—Caine r. St. Louis, etc., R. 
Co., 95 So. 876, 209 Ala. 181. 32 A. 
L.R. 793, applying the Oklahoma 
law. 

55. Ark.—Davis v- Scott, 235 S.W. 
407, 151 Ark. 34. 

56. ISTeb.—Sund v. Smisek, 181 K.W. 
529, 105 Neb. 602. 

57. Ark.—Smith v. Missouri Pac. R. 
Co.. 184 S.W.2d 951, 208 Ark. 40. 

Mo.—Tepel v. Thompson, 220 S.W.2d 
23—McGlothin v. Thompson, 148 S. 
•W.2d 558, 347 Mo. 708. 

Tenn.—Snyder v. Missouri Pac. R. 
Co., 192 S.W.2d 1008, 183 Tenn. 
471. j 

Wis-—Gvora v, Carlson, 37 N.W.2d 
'848, 255 Wis. 118—^Patterson v. 
Chicago, St P., M- & O. Ry. Co., 
294 N.W. 63, 236 Wis. 205—Peters 
V. Chicago, M., St. P, & P. Ry. Co., 
283 N.W. 803, 230 Wis. 299. 

Iiegal sufficiency of evidence on the 
question of degree of negligence is a 
question of law for the court. 

Ark.—Missouri Pac. R. Co. v. King, 
143 S.W.2d 55, 200 Ark. 1066— 
Missouri Pac. R. Co. v. Davis, 125 

S. W.2d 786, 197 Ark. 830. 

Mo.—Tepel v. Thompson, 220 S.W.2d 
23. 


58. Neb.—Pierson v. Jensen, 33 N. 
W.2d 462, 150 Neb. 8'6—Thomas v. 
Poulson, 30 N.W.2d 59, 149 Neb. 
44—Dickenson v. Cheyenne Coun¬ 
ty, 18 N.W.2d 559, 146 Neb. 36— 
Ghana v. Manniein, 3 N.W.2d 572, 
141 Neb. 312—Groat v. Clausen, 298 
N.W. 563, 139 Neb. 689—^Klement 
v. Linden, 298 N.W. 137, 139 Neb. 
640—Whittaker v. Hanifin, 291 N. 
W. 723, 138 Neb. 18—^Baton v. Mer¬ 
ritt, 281 N.W. 620, 135 Neb. 363— 
Ritter v. Hering, 280 N.W. 231, 135 
Neb. 1—^McDonald v. Omaha & C. 
B, St. Ry. Co., 257 N.W. 489, 128 
Neb. 17—^Anderson v. Altschuler, 
252 N-W. 310, 125 Neb. 853—Kudr- 
na V. Sarpy County, 249 N.W. 87, 
125 Neb. S3. 

S.D.—Kundert v. B. P. Goodrich Co., 
18 N.W.2d 786, 70 S.D. 464. 

45 C.J. p 1316 note 99. 

Sufficiency of evidence 

Where the comparative negligence 
statute is involved, first question to 
be decided is whether evidence is suf¬ 
ficient to permit jury to infer or 
draw as a logical conclusion from 
the facts that plaintiff was guilty of 
no more than slight negligence.— 
Roberts v. Brown, S.D., 36 N.W.2d 
665. 

58. U.S,—Schwartz v. Eitel, C.C.A. 
Wis., 132 F.2d 760. 

Ga.—Southern Stages v. Clements, 30 
S.E.2d 429, 71 Ga.App. 169. 

Neb.—Roby v. Auker, 37 N.W.2d 799, 
151 Neb. 421—^Dickman v. Hack¬ 
ney, 31 N.W.2d 232, 149 Neb. 367 
—Herman v. Firestine, 21 N.W.2d 
444, 146 Neb. 730—Anderson v. 

Robbins Incubator Co., 8 N.W.2d 
446, 143 Neb. 40—^Jones v. Union 
Pac. R. Co., 4 N.W.2d 875, 141 Neb. 
112—Parks v. Metz, 299 N.W. 643, 
140 Neb. 235—^Vanderlippe v. Mid¬ 
west Studios, 289 N.W. 341, 137 
Neb. 289—Suhr v. Lindell, 277 N.W. 
381, 138 Neb. 85*6—^Monasmith v. 
Cosden Oil Co., 246 N.W. 623, 124 
Neb. 327—Giles v. Welsh, 239 N. 
W. 813, 122 Neb. 164. 

Wis.—Kloss V, American Indem.. Co., 
34 N.W.2d 816, 253 Wis. 476— 
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Nimits V. Motor Transport Co„ 34 
N.W.2d 116, 253 Wis. 362--Schulz 
V. General Casualty Co., 288 N.W. 
803, 233 Wis. 118—Steidl v. Caliebe, 
254 N.W. 524, 215 Wis. 582—Enge- 
brecht v. Bradley, 247 N.W. 461, 
211 Wis. 1—Paluczak v. Jones, 245 
N.W. 655, 209 Wis. 640—McGuig- 
gan V. Hiller Bros., 245 N.W. 97, 
209 Wis. 402—Brown v. Haertel, 
244 N.W. 630, 210 Wis. 345. 

42 C.J. p 1272 note 53. 

Accident at railroad crossing 

U.S.—Phillips V. Kurn, C.C.A.Ark., 
145 F.2d 908—Louisville & N, R. 
Co. V. Wickton, C.C.A.Miss., 55 P. 
2d 642. 

Ark.—Missouri Pac. R. Co. v. Tan- 
dell, 191 S.W.2d 592, 209 Ark. 669 
—Missouri Pac. R. Co, v. Walden, 
181 S.W.2d 24, 207 Ark. 437—Lloyd 

V. St. Louis Southwestern Ry. Co., 
179 S.W.2d 651, 207 Ark. 154— 
St. Louis-San Francisco Ry. Co. v. 
Beasley, 170 S.W.2d 667, 205 Ark. 
688—Missouri Pac. R. Co. v. Tay¬ 
lor, 137 S.W.2d 747, 200 Ark, 1— 
St. Louis-San Francisco Ry. Co. v. 
Hovley, 137 S.W.2d 231, 199 Ark. 
853—Missouri Pac. R. Co. v. Price, 
133 S.W.2d 645, 199 Ark. 346—Mis¬ 
souri Pac. R. Co. V. Telldell, 133 
S.W.2d '642, 199 Ark. 343—Missouri 
Pac. R. Co. V. Henderson, 110 S. 

W. 2d 516, 194 Ark. 884—Chicago, 

R. I. & P. Ry. Co. V. Thomas, 42 

S. W.2d 762, 184 Ark. 457—Chicago, 

R. I. & P, Ry. Co. V. McKamy, 25 

S. W.2d 5, 180 Ark. 1095. 

Ga.—Callaway v. Pickard, 23 S.E.2d 
664, 68 Ga.App. 637—Pollard v. 

Horne, 200 S.E. 170, 58 Ga.App. 799. 
Mo.—Barnes v. St. Louis-San Fran¬ 
cisco Ry. Co., 92 S.W.2d 164, 338 
Mo. 497—^Kirkdoffer v. St. Louis- 
San Francisco Ry. Co., 37 S.W.2d 
569, 327 Mo. 166. 

Neb.—^Folken v. Union Pac. R. Co., 
239 N.W. 831, 122 Neb. 193. 

Wis.—Reinke v. Chicago, M., St. P. 
& P. R. Co., 30 N.W.2d 201, '262 
Wis. 1—Geier v. Scandrett, 295 N. 

W. 704, 236 Wis. 444—-Clark v. Chi¬ 
cago, M., St. P. .& P. R. Co., 252 N. 
W. 686, 214 Wis. 295. 
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their apportionment of the guilt,generally rest 
with the jury. Where the facts are undisputed and 
conclusively establish that the degrees of negligence 
were equal or that plaintiffs negligence exceeded 
that of defendant,or that plaintiff was guilty of 
more than slight contributory negligence in com¬ 
parison with defendants negligence,®^ the ques¬ 
tion of defendant's liability should not be submitted 
to the jury. 

Action by servant against employer. In an action 
by a servant against his employer to recover for 
personal injuries, where the comparative negligence 
doctrine may be invoked and there is evidence 
showing ’nGgligence both on the part of the em¬ 
ployer and of the servant, the question of the degree 
of negligence of each,®^ and the question of diminu- 


. tion of damages because of contributory negli- 
j gence,®^ are for the determination of the jury. 


j § 263. -Last Clear Chance or Humani- 

! tarian Doctrine 

! Where the evidence is conflicting or inconclusive In 
1 an action based on the last clear chance or humanitarian 
! doctrines, the question whether or not the defendant 
i could have avoided doing Injury to the plaintiff by the 
exercise of reasonable care and diligence, notwlthstand- 
I ing the latter's contributory negligence, is for the jury. 


I 

I 

i 

I 

! 

I 


Where the evidence is conflicting or inconclusive 
in an action based on the last clear chance or hu¬ 
manitarian doctrines, the question whether or not 
defendant could have avoided doing injury to plain¬ 
tiff by the exercise of reasonable care and diligence^ 
notwithstanding the latter’s contributory negligence, 
is for the jury,®® even though a few seconds only 


Injury caused by defect in higliway 

Ga.—Mayor and Council of Buford 
V. Medley, 197 S.E. 494, 58 Ga.App. 
48. 

Injury received in avoiding* collision 
Wis.—Weir v. Caftery, 18 N.\V.2d 
327, 247 Wis. 70. 

Pedestrian struck "by motor vehicle 
Ga.—Sanders v, Sisk, 23 S.E.2d 503, 
68 Ga..4pp. 572—Wright v. Bales, 
7 S.E.2d 765, 62 Ga.App. 328— 

Houston V. Taylor, 179 S.E. 207, 
50 Ga.App. 811. 

Neb.—Chew v. Coffin, 12 N.W,2d 839, 
144 Neb. 170—Grantham v. Watson 
Bros. Transp. Co., 9 N.W.2d 157, 
142 Neb. 367—^Watters v. McPher¬ 
son, 4 N.W.2d 605, 141 Neb, 607— 
Belville v'. Bondesson, 266 N.W. 
901, 130 Neb. 926—Lustgarten v. 
Harris, 241 N.W. 114, 122 Neb. 
663. 

Wis.—Fjelstad v. Walsh, 12 N.W.2d 
51, 244 Wis. 295--Doepke v. Rei- 
mer, 25S N.W. 345, 217 Wis. 49. 

60. Ga.—Hall v. Ivey, 52 S.E.2d 544, 
78 Ga.App. S15—Southern Stages 
V. Clements, 30 S.E.2d 429, 71 Ga. 
App. 169. 

Miss.—McCollum v. Thrift, 125 So. 
544, 156 Miss, 236. 

S.C.—Boyleston v. Southern Ry. Co.. 
44 S.E.2d 537, 211 S.C. 232, 173 
A.L.R. 788. 

Wis.—Volkmann v. Fidelity & Cas. 
Co. of N. Y., 32 N.W.2d 348, 252 
Wis. 464. 

Accident at railroad crossing 
Ark.—St. Louis S, T'. Ry. Co. v. 
Perryman, 211 S.W.2d 647, 213 Ark. 
550—Smith v. Missouri Pac. R. Co., 
184 S.W.2d 951, 208 Ark. 40—Loui¬ 
siana & A. Ry. Co. V. O’Steen, 110 
S.W.2d 488, 194 Ark. 1125. 

Ga.—^Pollard v. Horne, 200 S.E. 170, 
58 Ga.App. 799. 

Va-—Jerrell v. Norfolk & p. B. L. R. 
Co,,. 174 S.E. 658, 163 Va. 450— 
Noi'folk & W. Ry. Co. v. White, 
163 S.E. 530, X58 Va. 243. 


61. Wis.—^Kasper v. Kocher, 4 N.W. 
2d 15S, 240 Wis, 629. 

Accident at railroad crossing 
Ark.—Lloyd v. St. Louis Southwest- i 
ern Ry. Co., 179 S.W.2d 651, 220 j 
Ark. 154. j 

Mo.—Tepel v. Thompson, 220 S.W.2d ! 
23—Barnes v. St. Louis-San Fran¬ 
cisco Ry. Co., 02 S.W.2d 164, 33S | 
Mo. 497. I 

Neb.—Mundt v. Chicago, R. I. & P. | 
R. Co., 286 N.W. 691, 136 Neb. J 
478. 

62. Neb.—Buresh v. George, 31 N.W. 1 
2d 106, 149 Neb. 340—Pierson v. 
Jensen, 29 N.W.2d 625, 14S Neb. 
849—Element v. Lindell, 298 N.W. 
137, 139 Neb. 540. 

S.D.—Kundert v. B. F. Goodrich Co., 
18 N.W.2d 786, 70 S.D. 464. i 

63- Ark.—Stuart C. Irby Co. v. j 
Smith, 168 S.W.2d 618. 205 Ark. j 
183. 1 

Minn.—Gonyea v. Duluth, M. & I. R. 
Ry. Co., 19 N.W.2d 384, 220 Minn. 
225. 

Mo.—Williams v. Pryor, App., 46 S. 
W.2d 241, affirmed 200 S.W. 53, 272 
Mo. 613, reversed on other grounds 
Pryor v. Williams, 41 S.Ct. 36, 254 
U.S. 43, 65 L.Ed. 120. 

Okl.—Midland Valley R. Co. v. Watie, 
54 P.2d 177. 175 Okl. 402. 

Pa.—Moseley v. Reading Co., 145 A. 
293, 295 Pa. 342. 

Tenn.—Kum v. Weaver, 161 S.W.2d 
1005, 25 Tenn.App. 556. 

Utah,—Miller v. Southern Pac. Co., 
21 P.2d S65. 82 Utah 46. certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

39 C.J, p 1108 note 20. 
jgegllgence of fellow employee 
In action by car inspector against 
railroad under Federal Employers' 
Liability Act, negligence of fellow 
employee, who was holding one end 
of iron box cover, in standing so 
close to track as to be struck by ap- 1 
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proaching train causing car inspec¬ 
tor, who had hold of other end of 
the cover, to be throwm under train, 

! should have been submitted to jury 
as part of total negligence on which 
to apply comparative negligence doc¬ 
trine.—Kotila V. Baltimore & O. R. 
Co., C.C.A.Ohio. 104 F.2d 842. 

64. U.S.—Wiggins v. Powell, C.C.A. 
Fla., 119 F.2d 751. 

Cal.—Weiand v. Southern Pac. Co., 
93 P.2d IfiLb'J, 3 4 CaI.App.2d 500, 
certiorari denied r»0 S.Ct. 613, 309 

U. S. 670, 84 L.Ed. 1(116. 

N.T.—Wolf V. Baltimore Sz O, R. 
Co., 267 N.Y.S. 199, 239 App.Div. 
95, reversed on other grounds 189 
N.E. 780. 264 N.Y. 57. 

Okl.—St. Louis-San Francisco Ry. Co. 

V. Stuart, 47 P.2d 177, 173 Okl. 
221 . 

Pa.—Coleman v. Reading Co., 29 A.2d 
499, 346 Pa. 289. 

65. U.S.—Mast V. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149. 

Ariz.—Ca.sey v. Marshall, 168 P.2d 
240, 64 Ariz. 232, rehearing denied 
169 P.2d 84. 

Cal.—^Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
168—De Vore v. Faris, 199 P.2d 
391, 88 CaI.App.2d 576—Bailey v. 
Wilson, 61 P.2d 68, 16 Cal.App.2d 
645—Wheeler v. Buerkle, 5 8 P.2d 
230f 14 Cal.App.2d 368—Basic v. 
Schultheiss, 9 P,2d 550, 121 Cal. 
App. 560—Giovannoni v. Union Ice 
Co., 291 P. 461, 108 Cal.App. 190— 
Bence v. Teddy’s Taxi, 283 P. 86, 
101 Cal.App. 748. 

Conn.—Caplan v. Arndt, 196 A. 631, 
123 Conn. 585, 119 A.L.R. 1037— 
Frisbie v. Schinto, 181 A. 535, 120 
Conn. 412. 

Fla.—Merchants’ Transp. Co. v. 

Daniel, 149 So. 401, 109 Fla. 496. 

Ga.—Dodson v. Southern Ry. Co., 190 
S.E. 392, 55 Ga.App. 413. 

Idaho.—Bryant v. Hill, 264 P. 869, 
45 Idaho 662. 
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intervened between the time of the cessation of 
plaintiff’s negligent act and the beginning of the 
negligent act of defendant®® In such cases, the is¬ 
sue of plaintiff’s contributory negligence is itself for 
the jury, since plaintiff’s reliance on the humani¬ 
tarian doctrine does not constitute an admission of 
his contributory negligence.®'^ It has been held not 
to be necessary to submit obliviousness or inextrica- 
bility to the jury.®® 

Where the facts are not in dispute and are abso¬ 


lutely conclusive, the question of liability under the 
last clear chance or humanitarian doctrines is for 
the court®^ Whether the doctrines are applicable 
to the case is a question of law for the court *'^0 
where the facts and evidence of the case do not 
bring the doctrines into play the court must so de¬ 
cide,and it should not submit any issue relating 
to them to the jury.'^2 showing of a mere pos¬ 

sibility of avoiding the accident is insufficient to 
bring the case within the last clear chance or hu- 


Ky.—Franklin v. Louisville & N". R. 

€o., 102 S.W.2d 1010, 267 Ky. 577. 
Me.—Barlow v. Lowery, 59 A.2d 702. 
Mo.—Marczuk v. St. Louis Public 
Service Co., 196 S.W.2d 1000, 355 
Mo. 536—Lynch v. Baldwin, 117 
S.W.2d 273—Perkins v. Terminal 
R. Ass’n of St, Louis, 102 S.W.2d 
915, 340 Mo. 868—Levins v. Vi&ne, 
98 S.W.2d 737, 339 Mo. 660—Thom- 
asson V. Henwood, 146 S.W.2d 88, 
235 Mo.App. 1211—Camp v. Kurn, 
142 S.W.2d 772, 235 Mo-App. 106— 
Kent V. Kiel, App., 97 S.W.2d 885— 
Hodgrins v. Jones, App., 64 S.W.2d 
309. 

K.C.—Lincoln v. Atlantic Coast Line 
R. Co., 178 S.E. 601, 207 N.C. 787. 
Ohio.—Schaaf v. Coen, 2 N.E.2d 605, 
131 Ohio St. 279. 

Okl.—Southwest Missouri R. Co. v. 
Duncan, 282 P. 327, 139 Okl. 287, 
followed in Southwest Missouri R. 
Co. V. Duncan, 282 P. 331, 139 Okl. 
292. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Hayes, 9 Tenn.App. 116. 

Tex.—Tumlinson v. San Antonio 
Brewing Ass'n, Civ.App., 170 S.W. 
2d 620, error refused—Vontsteen v, 
Rollish, Civ.App., 133 S.W.2d 589, 
error refused—Thurmond v. Pep¬ 
per, Civ.App., 119 S.W.2d 900, er¬ 
ror dismissed—Southland Grey¬ 
hound Lines v. Richards, Civ.App., 
77 S.W.2d 272, error dismissed. 
Utah.—Graham v. Johnson, 166 P. 
2d 230, 109 Utah 346, rehearing 
denied and opinion modified on 
other grounds 172 P.2d 665, 109 
Utah 365. 

Va.—Nelson v. Dayton, 36 S.E.2d 535, 
184 Va. 754—^Norfolk & W. Ry. Co. 
V. Mace, 145 S.E. 362, 151 Va. 
45S. I 

Wash.—Switzer v. City of Seattle, 
298 P. 347. 

W.Va.—Waller v. Norfolk & W. Ry. 

Co., 152 S.E. 13, 108 W.Va. 676. 

45 C.J. p 1315 note 3. 

Extent of danger zone where a 
person in imminent peril could be 
seen by the one causing the injury 
is a question for jury.—Johnson v. 
Hurck Delivery Service, 187 S.W.2d 
200, 353 Mo. 1207. 

Ixuiuinent peril 

Whether a person is in imminent 
peril under the humanitarian doc¬ 
trine is a question of fact for jury. 


—Pennington v. Weis, 184 S.W.2d 
416, 353 Mo. 750. 

Duty to keep lookout 

Question whether there was duty 
to keep lookout at place of accident 
may properly be submitted to jury.— 
Mayfield v. Kansas City Southern Ry. 
Co., 85 S.W.2d 116, 337 Mo. 79. 

Time peril arises 

At what moment position of peril 
arises, for purposes of determining 
application of humanitarian doc¬ 
trine, is generally question for jury, 
since danger zone is one of variable’ 
limits, depending on facts of particu¬ 
lar case-—^Hinds v. Chicago, B. & Q. 
R. Co., App., 85 S.W.2d 165. 

66. Ohio.—^Dayton, etc., Tract. Co. v. 
Boswell, 17 Ohio App. 293. 

Any evidence of discovered peril 
will usually make case for jury.— 
Rasic V. Schultheiss, 9 P.2d 550, 121 
Cal.App. 560. 

67. Mo.—Sandry v. Hines, App., 226 
S.W. 646. 

Sole cause 

Contributory negligence passes out 
of case when it is submitted solely 
under humanitarian doctrine, but 
question whether injured person’s 
negligence, where it is made issue, 
was sole cause of injury, remains 
in case, and defendant has right to 
have such issue properly submitted 
to jury.—McGrath v. Meyers, 107 S. 
W.2d 79'2, 341 Mo. 412—Borgstede v. 
Waldbauer, 88 S.W.2d 373, 337 Mo. 
1205. 

68. Mo.—Brown v. Alton R. Co., 151 
S.W.2d 727, 236 Mo.App. 26—Brown 
V. Alton R. Co.. App., 132 S.W.2d 
713, record quashed on other 
grounds State ex rel. Alton R. Co. 
V. Shain, 143 S.W.2d 233, 346 Mo, 
681. 

69. Ga.—Dodson v. Southern Ry. 
Co., 190 S.E. 392, 55 Ga.App. 412. 

Ky.—Louisville, etc., R, Co. v. Stokes, 
179 S.W. 47, 166 Ky. 142. 

Minn.—^Wilmes v. Mihelich, 25 N.W. 

2d S33, 223 Minn. 139, 

Mo.—Lynch v. Baldwin, 117 S.W.2d 
273—Perkins v. Terminal R. Ass'n 
of St. Louis, 102 S.W.2d 915, 340 
Mo. 868—Thomasson v. Henwood, 
14-6 S,W.2d 88, 235 Mo.App. 1211— 
Camp V. Kurn, 142 S.W.2d 772, 235 
Mo.App. 109, 


N.C.—Taylor v. Atlantic Coast Line 

R. Co., 197 S.E. 159, 213 N.C. 671. 
Utah.—Graham v. Johnson, 166 p.2d 

230, 109 Utah 346, rehearing denied 
and opinion modified ’*on other 
grounds 172 P.2d 666, 109 Utah 365. 

70. Wash.—Shultes y. Halpln, 205 
P.2d 1201—^Delsman v. Bertotti, 93 
P.2d 371, 200 Wash. 380. 

71. Cal.—^Wright v. Los Angeles 
Ry. Corporation, 93 P.2d 135, 1-1 
Cal.2d 168—^Wheeler v. Buerkle, 68 
P.2d 230, 14 Cal.App.2d 368. 

Matter for consideration 

Question for court in determining 
applicability of last clear chance doc¬ 
trine is whether there was any sub¬ 
stantial evidence in facts and cir¬ 
cumstances in evidence and in pre¬ 
sumptions arising by law and infer¬ 
ences reasonably to be drawn there¬ 
from, of each of the elements of the 
doctrine.—Bailey v. Wilson, 61 P.2d 
68, 16 Cal.App.2d 645. 

72. Conn.—^Doherty v. Connecticut 
Co., 52 A.2d 43*6, 133 Conn. 469. 

Mo.—Swain v. Anders, 140 S.W.2d 
730, 235 Mo.App. 125. 

Neb.—Harstick v. Beckenbauer, 8 N. 

W.2d 834, 143 Neb. 179. 

N.Y.—Smith v. Moskowitz, 46 N.T.S. 

2d 449, 267 App.Div. 422. 

N.C.—Redmon v. Southern Ry. Co., 
143 S.E. 829, 195 N.C. 764. 

Tex.—East Texas Theaters v. Swink, 
177 S.W.2d 195, 142 Tex. 268— 
Colley V. Watson Co., Civ.App., 52 

S. ‘W.2d 516, error refused. 

Causal counectiou 

In order to make a submissible 
case under humanitarian doctrine, 
it must appear that there was a 
causal connection between matters 
claimed to have been omitted to have 
been done and resulting injury.— 
Smith V, Siedhoff, Mo., 209 S.W.2d 
233. 

Negligence after peril arises 

A plaintiff has not made a sub¬ 
missible case under the humanitarian 
doctrine unless the evidence shows 
that plaintiff was in a situation of 
imminent peril and defendant was 
negligent after the situation of Im¬ 
minent peril arose.—Blaser v. Cole¬ 
man, 213 S.W.2d 420, 367 Mo. 1108. 
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manitarian doctrines^* 

§ 264. Proximate Cause 

a. In general 

b. Foreseeability of consequences 

c. Remote consequences 

d. Concurrent causes 

e. Inevitable or unavoidable accident 


tk In General 

In actions for negligence the question of proximate 
cause ordinarily Is for the jury, although it may be for* 
the court in plain and indisputable cases. 

In actions for negligence the question of proxi¬ 
mate cause of the injury ordinarily is considered to 
be a question of fact for the jury or other trier of 
facts,or, as it is sometimes stated, it is a mixed 


73. Mo.—Goodson v. Schwandt, 300 
S.W. 795, 318 Mo. 666. 

Wash.—Shultes v. Halpin, 205 P.2d 

1201 . 

Conjecttire 

A case should not be submitted to 
the jury under the' humanitarian 
doctrine on mere suspicion, guess¬ 
work, or conjecture.—Hendrick v. 
Kurn, 179 S.W.2d 727. 352 Mo. 848— 
Bauer v. Wood, 154 S.W^2d 356, 236 
Mo.App. 266—Swain v. Anders, 140 
S.Wrld 730, 235 Mo.App. 125. 

74. U-S.—Coop V. Williamson, C.A. 
Tenn., 173 F.2d 313—^Atlantic Coast 
Bine R. Co. v. Mitchell, O.C.A.Ga., 
157 F.2d 880—Smith v. Shevlin- 
Hixon Co., C.C.A.Or., 157 P.2d 51— 
Jackson County, S. D., v. Dufty. C. 

C.A.S.D., 147 F.2d 227—Worcester 
V. Pure Torpedo Go., C.C.A.Ill., 140 
F.2d 358—Mescall v. W. T. Grant 
Co., C.C.A.Ind., 133 F.2d 20'J, cer¬ 
tiorari denied 63 S.Ct. 1176, 319 

U. S. 759, 87 L.Ed. 1711, rehearing 
denied 63 S.Ct. 1445, 320 U.S. 214, 
87 L.Ed. 1851—Klas v. Yellow Cab 
Co., C.C.A-IIL, 106 F.2d 935—Mont¬ 
gomery Ward & Co. v. Snuggins, 
C.C.A.Minn., 103 F.2d 458—Chicago 
& N. W. Ry. Go. V. Struthers, C.C. 
A.Minn., 62 F.2d SS, certiorari de¬ 
nied 62 S.Ct 38, 284 U.S. 662, 79 
L.Ed. 561—Chesapeake & O. Ry- 
Co. V. Coffey. C-C-A-Va., 37 F.2d 
320, certiorari denied 50 S.Ct. 353, 
281 U.S. 749, 74 L.Ed. Ib60. 

Ala.—City of Birmingham v. Lat¬ 
ham, 162 So. 675, 230 Ala. 601— 
Morgan Hill Paving Co. v. Fonville, 
119 So. 610, 218 Ala, 566—WTall v. 
Cotton, 115 So. 690, 22 Ala.App. 
343. 

Ariz.—^Nichols v. City of Phoenix, 
202 P.2d 201, 68 Ariz. 124. 

Ark.—Southwestern Bell Telephone 
Co. V. Adams, 133 S.W.2d 867, 199 
Ark. 254—Federal Compress & 
Warehouse Co. v. Free, 82 S.W.2d 
253, 190 Ark. 969—Booth & Flynn 

V. Price, 39 S.W.2d 717, 1S3 Ark. 
975, 76 A.L.R. 957. 

Cal.—Mosley v. Arden Farms Co., 
157 P.2d 372, 26 Cal.2d 213, 158 
A.L.R, 872—Rae v, California 
Equipment Co., 86 P.2d 352, 12 Cal. 
2d 663—Ethel D. Co. v. Industrial 
Accident Commission of California, 
28 P.2d 919, 219 Cal. 699—^Dennis 
V. Gonzales, App., 205 P.2d 55— 
Wright V. Sniffin, 181 P.2d 675, 80 
Cal.App.2d 358—Sweet v. Los An¬ 
geles Ry. Co., 179 P.2d 824, 79 


Cal.App.2d 195—Rodriguez v. Sav¬ 
age Transp. Co., 175 P.2d 37, 77 
CaLApp.2d 162—Salas v. W'hltting- 
ton, 174 P.2d 8 *^ 6 , 77 Cal.App.l’d 
90—Green v. Pedigo, 170 P.2d 999, 
75 CaI.App.2<l 300—Uribe v. Me- 
Curkle, 146 P.2d 22, 63 Cal.App.2d 
*61—^Wohlenberg v. Maleewicz, 133 
P.2d 12. 56 Cal.App.2d 50S—Miles 
V. X^an Hagen. 128 P.2d 89, 53 Cal. 
App.2d 750—Thompson v. Steveson, 
126 P.2d 127. 62 Cal-App.2d 250— 
Hernandez v. Murphy, 115 P.2d 
565, 46 Cal. App. 2d 201—Tabako 

Inai V. Ede, 109 P.2d 400, 42 Cal. 
App.2d 521—Bauman v. City and 
County of San Francisco, 108 P.2d 
989, 42 CaLApp.2d 144—Murphy v. 
St. Claire Brewing Co., 307 P.2d 
273, 41 Cal.App.2d 535—Kostouros 
V. O'Connell, 103 P.2d 102?^, 39 
Cal.App.2d 618—Ro.ss v. Bay City 
Transit Co., 56 P.2d 247, 12 Cal. 
App.2d 639—Jennings v. Day, 46 
P.2d 193, 7 Cal.App.2d 555—Galli- 
chotte V. California Mut Building 
& Loan Ass'n, 41 P.2d 8 JO, 4 Cal. 
App.2d 603—Dahl v. Spotts, 16 P. 
2d 774, 128 Cal.App. 133—Beatty 
V. McGuirk, 298 P. 510, 113 Cal. 
App. 530. 

Conn.—Colligan v. Reilly, 26 A.2d 
231, 129 Conn. 26—Edgecomb v. 
Great Atlantic & Pacific Tea Co., 
18 A.2d 364, 127 Conn. 488—De 

Munda v. Loomis, 16 A.2d 578, 127 
Conn. 313—Cuneo v. Connecticut 
Co., 2 A.2d 220, 124 Conn. 647—Ma¬ 
honey V. Beatman, 147 A. 762, 110 
Conn. 184. 66 A.L.R. 1121. 

Del.—Clemens v. Western Union 
Telegraph Co., 28 A.2d 889, 3 

Terry 13S—^Wise v. Western Union 
Telegraph Co., 172 A. 757, 6 W. 
W'.Harr. 155—Stacker v. American 
Stores Corporation, 171 A. 230, 5 
'W.W^Harr. 594—Island Express v. 
Frederick, 171 A. 181, 5 XV.XV.Harr. 
569. 

D.C.—Claude v. Nash, Mun.App., 46 
A.2d 542. 

Ga.—Letton v. Kitchen, 142 S.E. 668 , 
166 Ga. 121—Banks v. Housing Au¬ 
thority of City of Atlanta, 53 S.E. 
2d 595, 79 Ga.App. 313—Brown v. 
Atlantic Coast Line R. Co., 52 S.E. 
2d 660, 79 Ga.App. 56—^Atlanta Gas 
Light Co. V. Mills, 51 S.E.2d 705, 
78 Ga.App. 690—Saul Klenberg Co. 
V. Mrozlnski, 50 S.E,2d 247, 78 
Ga-App. 59—Smith v. American Oil 
Co., 49 S.B.2d 90, 77 Ga.App. 463— 
Peck V. Baker, 46 S.3S1.2d 751, 76 
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Ga.App. 588—Williams v. Southern 
Ry. Co., 46 S.E.2d 593, 76 Ga.App. 
659—Davis v. Tanner, 43 S.E. 2d 
165, 75 Ga.App. 296—Louisville & 
N. R. Co. V. Patterson, 42 S.E.2d 
16.3 75 Ga.App. 1—Tall man v. 

Green, 41 S.E.2d 339, 74 Ga.App. 
731—Callaway v. Cox, 40 S.E.2d 
57fi, 74 Ga.Ai»p. 555—Kuhr v. Friz- 
zelle, 40 S.E.2d 405. 74 Ga.App. 
524—Thrash v. LaGrange Coach 
Co., 38 S.B.2d 814, 74 Ga.App. 81— 
Porter v. Southern Ry. Co., 37 S.E. 
2d 831, 73 Ga.App. 718—Smith v. 
Swann, 35 S.E.2d 787, 73 Ga.App. 
144 —Doby v. W. L. Florence Const. 
Co.. 32 S.E.2d 527, 71 Ga.App. 888 
—Indian Springs Swimming Pool 
Corporation v. Maddox, 29 S.E.2d 
724, 70 Ga.App. 842—Cox v. Norris, 
28 S.E. 2d 888 , 70 Ga.App. 580— 
Atlantic Coast Line R. Co. v, Dick¬ 
son, 28 S.E.2d 879. 70 Ga.App. 530. 
follow'ed in 28 S.E.2d 883, 70 Ga- 
App. 596—Lord v. Southern Ry- 
Co., 28 S.E.2d 299, 70 Ga.App. 273— 
Eidson v. Felder, 22 S.E.2d 523, 
6 S Ga.App. 188 —Morrow v. South¬ 
eastern Stages, 22 S.E.2d 336, 68 
Ga.App. 142—Stallings v. Georgia 
Power Co., 20 S.E.2d 776, 67 Ga- 
App. 435—Seymour v. City of EI- 
berton, 20 S.E.2d 767, 67 Ga.App. 
426—Alford v. Zeigler, 16 S.E.2d 
69, 65 GaApp. 294—Wright v. 

Southern Ry. Co., 7 S.E.2d 793, 62 
Ga.App. 316—Callahan v. Cofleld, 
7 S.E.2d 592, 61 Ga.App. 780—Good¬ 
man V. Payette County, 7 S.E.2d 
327, 61 Ga.App. 741—Southern R- 
Co. V. Parkman. 5 S.E.2d 6S5, 61 
Ga.App. 62—Pollard v. Hagan, 4 S, 

E.2d 477, 60 Ga.App. 581—Collier 
V. Pollard, 2 S.E.2d 821, 60 Ga.App. 
105—Harris v. City of Rome, 200 
S.E. 337, 59 Ga.App. 279—Horton v. 
Sanchez, 195 S.E. 873, 57 Ga.App. 
612—Southern Ry. Co. v. Lunsford, 
194 S.E. 602, 57 Ga.App. 53, cer¬ 
tiorari denied 59 S.Ct. 78, 305 U.S. 
619, 83 L.Ed. 395—Southern Ry. Co. 
V. Blanton, 192 S.E. 437, 56 Ga.App. 
232—Georgia Railroad & Banking 
Co. V. Galloway, 190 S.E. 431, 55 
Ga.App. 541—^Dodson v. Southern 
Ry. Co., 190 S.E. 392, 55 Ga.App. 
413—Laseter v. Clark, 189 S.E. 265, 
54 Ga-App. 669—S. C. Jones Co. 
V. Yawn, 188 S.E. 603, 54 Ga.App. 
826—Pollard v. Heard, 186 S.E. 894, 
53 Ga.App. 623—Prank v. Horovitz, 
183 S.E. 835, 52 Ga.App. 651— 
Georgia Power Co, v. Puckett, 179 
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S.E. 284, 50 Ga,App. 720, reversed 
on other grounds 182 S.E. 3 84, 
181 Ga. 385, and vacated 1S2 S.E. 
623, 5 2 Ga.App. 127--Eddleman v. 
Askew, 179 S:b. 247, 50 Ga.App. 
540—Central of Georgia Ry. Co. v. 
Leonard, 176 S.E. 137, 49 Ga.App. 
689—Copeland v. McEIroy, 176 S.E. 
67, 49 GaApp. 490—Smith v. Klein- 
berg, 174 S.E. 731, 49 GaApp. 

194—Mason v. Frankel, 174 S.E. 
546, 49 Ga.App. 145—Chandler v. 
Brittain, 172 S.E. 745, 48 Ga.App. 
361—Queen v. Patent Scaffolding 
Co., 167 S.E. 789, 4 6 Ga.App, 364— 
Brown v. Savannah Electric & 
Power Co., 167 S.E. 773, 46 Ga. 
App, 393—Central of Georgia Ry. 
Co. V, Barnes, 167 S.E. 217, 46 Ga. 
App. 158—^Adams v. Jackson, 166 
S.E. 258, 45 Ga.App. 860, followed 
in Adams v. Price, 166 S.E. 260, 
45 Ga.App. 862—^West v. Rosen¬ 
berg, 160 S.E. 808, 144 Ga.App. 
211—Seaboard Air Line Ry. Co. v. 
Benton. 159 S.E. 717, 43 Ga.App. 
495, reversed on other grounds 165 
S.E. 593, 175 Ga, 491, conformed 
to 166 S.E. 219, 45 Ga.App. 832—; 
Central of Georgia Ry. Co. v. 
Jones, 159 S.E. 613, 43 Ga.App. 
507—Georgia Power Co. v. Bell, 
159 S.E. 589, 43 Ga.App. 559— 
Atlanta, B. & C. R. Co. v. Smith, 
159 S.E. 298, 43 Ga.App. 457—Byrd 
V. Grace, 158 S.E. 467, 43 Ga.App. 
255—Johnson v. Wofford Oil Co., 
157 S.E. 349, 42 Ga.App. 647—Far¬ 
rar V. Farrar, 152 S.E. 278, 41 Ga. 
App. 120—Heath v. Louisville & 
N. R, Co., 147 S.E. 793, 39 Ga.App. 
619—Reed v. Southern Ry. Co., 140 
S.E. 921, 37 Ga.App. 550. 

Idaho.—Mason v. Hillsdale Highway 
Dist, 154 P.2d 490, 65 Idaho 833— 
Stearns v. Graves, 111 P.2d 882, 
62 Idaho 312. 

HI.—^Berg v. New York Cent. R, Co., 
62 N.E.2d 676, 391 Ill. 52—Neering 
v. Illinois Cent, R. Co., 50 N.E.2d 
497, 383 Ill. 366, mandate con¬ 
formed to 53 N.E.2d 271, 321 Ill. 
App. 625—^lilerlo v. Public Service 
Co. of Northern Illinois, 45 N.E. 
2d 665. 381 HI. 300, followed in 
45 N.E.2d 677, 381 Ill. 336—Pollard 
v. Broadway Central Hotel Cor¬ 
poration, 187 N.E. 487, 353 Ill. 
312—^Moiloy V. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 
164—Raymer v. Liberty Nat. Bank, 

72 N.E.2d 452, 331 Ill.App. 110— 
Bartels v. McGarvey, 63 N.E.2d 
617, 327 Ill.App. 206—Van Hoore- 
becke v. Iowa Illinois Gas & Elec¬ 
tric Co., 57 N.E.2d 652, 324 Ill. 
App. 88—^Melton v. Heaton, 50 N. 
E.2d 117, 320 IlLApp. 178—Gleason 
V. Cunningham, 44 N.E.2d 940, 316 
I11.APP. 286—^McCaughan v. Bos¬ 
well, 40 N.E.2d 557, 313 Ill.App. 
651—Hill V. Hiles, 32 N.E.2d 933, 
309 IlLApp. 321—Stine v. Union 
Electric Co. of Illinois, 26 N.R2d 
433, 305 IlLApp. 37—Wells v. Wise, 

18 N.EL2d 750, 298 Ill.App. 252— 


Ogden V. Keck, 253 HLApp. 444— 
Knaus v. Southern By. Co., 245 
IlLApp. 192. 

Ind.—Gamble v. Lewis, 85 N.E.2d 
629—Jones V. Cary, 37 N.E.2d 944, 
219 Ind. 268—Tabor v. Continental 
Baking Co., 38 N.B.2d 257, 110 Ind. 
App. 633. 

Iowa.—Dunham v. Des Moines Ry. 
Co., 35 N.W.2d 578—Lindquist v. 
Des Moines Union Ry. Co., 30 N.W. 
2d 120, 239 Iowa 356—Hull v. Bis- 
hop-Stoddard Cafeteria, 26 N.W.2d 
429, 238 Iowa 650—Coon v. Rieke, 
6 N.W.2d 309, 232 Iowa 859—Bless¬ 
ing V. Welding, 286 N.W. 436, 226 
Iowa 1170—^Pazen v. Des Moines 
Transp. Co., 272 N.W. 12 6, 223 
Iowa 23—^Wheeler v. Peterson, 240 
N.W. 683, 213 Iowa 1239—Bell v. 
Brown, 239 N.W. 785, 214 Iowa 
370—Sergeant v. Challis, 238 N.W. 
442, 213 Iowa 57. 

Kan.—Cruzan v. Grace, 198 P.2d 154, 
165 Kan. 638—^Atherton v. Good¬ 
win, 180 P.2d 296, 163 Kan. 22— 
Rowell V. City of Wichita, 176 P. 
2d 590, 162 Kan, 294—^Thummel v. 
Kansas State Highway Commis¬ 
sion. 164 P.2d 72, 160 Kan. 532— 
Jones V. Kansas City Public Serv¬ 
ice Co., 147 P.2d 723, 158 Kan. 
367—Richards v. Chicago, R. I. 

I & P. Co., 139 P.2d 427, 157 Kan. 
378—-Durst v. Wareham, 297 P. 
675, 132 Kan. 785—Whitcomb v. 
Atchison, T. & S. F. Ry. Co., 280 
P. 900, 128 Kan. 749. 

Ky.—Routzahn v. Brown Hotel, 211 
S.W.2d 848, 307 Ky. 548—Berry v. 
Jorris, 199 S.W.2d 616, 303 Ky. 799 
—Knecht v. Buckshom, 25 S.W.2d 
727, 233 Ky. 329. 

Me.—Michaud v. Taylor, 27 A.2d 820, 
139 Me. 124—^Plante v. Canadian 
Nat. Rys., 23 A.2d 814, 138 Me. 215 
—Elliott v. Montgomery, 197 A. 
322, 135 Me. 372—Hutchins v. 

Emery, 183 A. 754, 134 Me. 205— 
Field V. Webber, 169 A. 732, 132 
Me. 236. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2d 372, 176 
Md. 625—State, to Use of Brandau, 

V. Brandau, 6 A.2d 233, 176 Md. 
584, 

Mass.—Carroll v. Cambridge Electric 
Light Co,, 43 N.E,2d 340, 312 Mass. 
89—Jones v. Hayden, 37 N.E. 2d 
243, 310 Mass. 90—McKenna v. An- 
dreassi, 197 N.E. 879, 292 Mass. 
213. 

Minn.—Leitner v. Pacific Gamble 
Robinson Co., 26 N.W.2d 228, 223 
Minn. 260—^Nees v. Minneapolis 
St. Ry. Co., 16 N.W.2d 758, 218 
Minn. 532—Sankiewicz v. Speckel, 
296 N.W. 909, 209 Minn. 528— 
Smith V. Carlson, 296 N.W. 132, 
209 Minn. 268—^Anderson v. John¬ 
son, 294 N.W. 224, 208 Minn. 373— 
Kulla V. E. B. Crabtree Co., 280 N. 

W. 16, 203 Minn. 105—Shuster v. 
Vecchi, 279 N.W. 841, 203 Minn. 

76—^Hamilton v. Vare, 239 N.W. 
669, 184 Minn. 680. 


Mo,—Reynolds v. Thompson. 215 « 
W. 2 d 452— Mrazek v. Terminal iV 
Ass’n of St. Louis, 111 S.W. 2 d 26° 
341 Mo. 105 4, certiorari deni'-d 
Terminal R. Ass'n of St. Louis v 
Mrazek, 58 S.Ct. 760, 303 U.S. 656 * 
82 L.Ed. 1116—Pentecost v, gt' 
Louis Merchants' Bridge Terminal 

R. Co., 66 'S.W. 2 d 533, 334 Mo. 
672—Young v. Wheelock, 64 g.w 
2d 950, 333 Mo. 992, certiorari de¬ 
nied Wheelock v. Young, 54 g ct 
527, 291 U.S. 676, 78 L.Ed. 1061— 
Cech V. Mallinckrodt Chemical Co 
20 S.W.2d 509, 323 Mo. 601—Mc¬ 
Cray V. Missouri, K. & T. Ry. Co 
10 S.W.2d 936, 321 Mo. 17—North¬ 
ern V. Chesapeake & Gulf 'Fisheries 
Co., 8 S.W.2d 982, 320 .Mo. 1011— 
Dixon V, Wabash R. Co.’, App., 193 

S. W. 2 d 396—Leavell v. Thompson 
176 S.W.2d 854, 238 Mo.App. 130— 
Henry v. First Nat. Bank, II 5 g.\y. 
2d 121, 232 Mo.App. 1071—Jenkins 

V. Springfield Traction Co., 96 S.\V. 

2d 620, 230 Mo.App. 1235—Mc¬ 

Whorter V. Dahl Chevrolet Co 
88 S.W.2d 240, 229 Mo.App. 1090— 
O'Bauer v. Katz Drug Co., App., 49 
S.W. 2 d 1065—McCloskey v. Renne, 
37 S.W.2d 950, 225 Mo.App. 810— 
Cregger v. City of St. Charles, 11 
S.W.2d 750, 224 Mo.App. 232, 

quashal of opinion denied State ex 
rel. City of St. Charles v. Haid, 
28 S.W.2d 97, 325 Mo. 107. 

Moht.—Fulton v. Chouteau County 
Farmers’ € 0 ., 37 P.2d 1025, 9-8 
Mont. 48—Boyd v. Great Northern 
Ry. Co., 274 P. 293, 84 Mont. 84. 
Neb.—Bergendahl v. Rabeler, 276 N 

W. 673, 133 Neb. 699. 

Nev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208. 

N.H.—Brackett v. Bellows Falls Hy¬ 
dro-Electric Corporation, 175 A. 
822, 87 N.H. 173. 

N.J.—^Miller v. Davis & Averill, 61 
A. 2 d 253, 137 N.J.Law 671—Silver- 
stein V. Schneider, 164 A, 480, 110 
N.J.Law 239—^Rickards v. Sun Oil 
Co., 41 A.2d 267, 23 N.J.Misc. 89. 
N.M.—Lucero v. Harshey, 165 P.2d 
^ 587, 60 N.M. 1. 

N.Y.—^United Mut. Fire Ins. Co. v. 
Jamestown Mut. Ins. Co., 275 N.Y. 
S. 47, 242 App.Div. 420, affirmed 
196 N.E. 587, 267 N.Y. 576. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692— 
Conley v. Pearce-Young-Angel Co., 
29 S.E.2d 740, 224 N.C. 211—Hol¬ 
land V. Strader, '6 's.E.2d 311, 216 
N.C. 436—^Hinnant v. Atlantic 
Coast Line R. Co., 163 S.E. 655, 
202 N.C. 489. 

N.D.—Leonard v. North Dakota Co¬ 
op. Wool Marketing Ass’n, 6 N.W. 
2d 576, 72 N.D. 310-—State v. Yel¬ 
low Cab. Co., 245 N.W. 382, 62 N. 
D. 733. 

Ohio.—Tolliver v. City of Newark, $2 
N.E.2d 357, 145 Ohio St. 517, 161 A. 
L.R. 1391—Giovinale v. Republic 
Steel Corp., App., 81 N.E.2d 24'2, 
reversed on other grounds 84 N.E. 
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question of law and fact for the jury;^5 and this feiidant’s negligence or conduct,or whether plain- 
rule applies to the question of whether or not de- tifT’s or the injured person's negligence or con- 


2d 004, 161 Ohio St. IGl—Shevetz 
V. City of C.'imphf'll, 4 4 N.E.^d 111, 
GO Ohio App. ITO—WiUfl v. Anchor 
Cartage & Storage Co.. 176 N.E. 
6S0, GS Ohio App. 368—Cas^e v. Mi¬ 
ami Chevrolet Co., 175 X.E. 22 4, 3.s 
Ohio App. 41—Judt v. Reinhardt 
Transfer Co., 17 Ohio Supp. 105. 

Okl.—A & A Cah Operating Co. v. 
Drake, 192 r.2d 100 4. 2^0 Okl. 229 
—Re.slie V. Hammer, 153 P.2d 101, 
194 Okl. 535—Shell Petroleum Cor¬ 
poration V. Voss, 126 P.2d 540, 190 
Okl. 675—Shell Petroleum Corpora¬ 
tion V. Worley, 91 F.2d 679. ISG 
Okl. 26*5—-Chicago, R. I. & P. Ry. 
Co. V. McCleary, 5.3 P.2d 555, 175 
Okl. 347—Prest-O-Lite Co. v, How- 
ery, 37 P.2d 303, 169 Okl. 40S— 
Mead V. Chickasha Gas & Electric 
Co.. 27S P. 286, 137 Okl. 74. 

Or.-—Austin v. Portland Traction Co., 
182 P.2d 412. 181 Or. 470—Dixon 
V. Raven Dairy, 75 P.2d 347, 158 
Or. 186. 

Pa.—.4shby v. Philadelphia Electric 
Co., 195 A. 887, 328 Pa. 474~-KIlne 
v. Moyer, 191 A. 43, 325 Pa. 357, 
111 A.L.R. 406—Trostel v. Reading 
Steel Products Corporation, 31 A. 
.2d 909, 152 Pa.Super. 273—Kuhn 
V. Conestoga Transp. Co., Com.PL, 
48 Lanc.L.Rev. 491, affirmed Lan¬ 
dis V. Conestoga Transp. Ca, 36 
A.2d 465, 349 Pa. 97—Landis v. 
Conestoga Transp. Co., Com.PI., 48 
Lanc.L.Rev. 481, 11 Som.Leg.J. 

302, affirmed 36 A.2d 465, 349 Pa. 
97. 

S.C.—Watson v. American Colony 
Ins. Co. of New York, 183 S.E. 692, 
179 S.C. 149—Horne v. Atlantic 
Coast Line R. Co., 181 S.E. 642, 177 
S.C. 461—Taylor v. 'VVinnsboro 
Mills, 143 S.E. 474, 146 S.C. 28. 

Tenn.—Southeastern Greyhound 
Lines v. Groves, 136 S.W.2d 512, 
175 Tenn. 584, 127 A.L.R. 1378— 
Olins V. Schocket, App., 215 S.W.2d 
18—McGinniss v. Brown, 204 S.W. 
2d 334, 30 Tenn.App. 178—Camp¬ 
bell V. Campbell, 199 S.W..2d 931^ 
29 Tenn.App. 6'51—Western Union 
Tel. Co. V. Dickson, 173 S.W.2d 714. 
27 Tenn.App. 752—Tri-State Trans¬ 
it Co. of Louisiana v. Duffey, 173 
S.W.2d 706, 27 Tenn.App. 706— 

Duling V. Burnett, 124 S.W.2d 294, 
22 Tenn.App. 522—Nashville, C. & 
St. L. Ry. V. Harrell, 110 S.W..2d 
1032, 21 Tenn.App. 353—Phillips- 
ButtorfC Mfg. Co. v. McAlexander, 
15 Tenn.App. 618—Tennessee Cent. 
Ry. Co. v. Hayes, 9 Tenn.App. 116. 

Tex.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S.W. 
2d 669—Cannady v. Dallas Ry. & 
Terminal Co., Civ.App., 219 S.W.2d 
816—San Antonio Transit Co. v. 
McCurry, Civ.App., 212 S.W.2d 645, 
refused no reversible error—^Sar- 
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tain V. Basinger, Civ.App, 204 S. 
W.2d 524, refused no reversible er¬ 
ror—Southwestern Hotel Co. v. 
Rogers. Civ.App., 183 S.W.Sd 751, 
affirmed 184 S.W.2d 8415, 143 Tex. 
313—Wren v. Wilburn, Civ.App., 
182 S.W.2d 1007, error refused— 
Lackey v. Moffett. Civ.App., 172 S. 
W.2d 715—City of Port Arthur v. 
Wahacf*. Civ.App., 167 S W.2d 549, 
affirmed 171 S.W.2d 4S0, 141 Tex. 
201—McCullough Box & Crate Co, 
V. Liles, Civ.App., 162 S.W.2d 1055. 
e*rror refused—Burlington-Iioek Is¬ 
land R. Co. v. Ellison, Civ.App., 159 
S.W. 2d 569, affirmed 167 S.W. 2d 
723. 140 Tex. 353—Greenville Nat. 
Exchange Bank v. Nussbaum, Civ. 
App., 154 S.W.2d 672, error refused 
—Jennison v. Darnlelle, Civ.App., 
146 S.W.2d 788. error dismissed— 
Le Master v. Port Worth Transit 
Co., Civ.App., 142 S.W.2d 908. re¬ 
versed on other grounds 160 S.W. 
2d 224, 138 Tex. 512—Cross v. 

Wichita Falls & S. R. Co., Civ. 
App., 140 S.W.2d 667—Ames v. 
Herrington, Civ.App., 139 S.W.2d 
1S3, error dismissed judgment cor¬ 
rect—Wohlford V. Texas & N. O. R. 
Co., Civ.App., 128 S.W.2d 449, error 
dismi.ssed. Judgment correct—Por¬ 
ter v. Liberty Film Lines, Civ.App., 
127 S.W.2d 480, reversed on other 
grounds Liberty Film Lines v. Por¬ 
ter, 146 S.W.2d 982. 136 Tex. 49— 
Western Development Corporation 

V. Simmons, Civ.App., 124 S.W.2d 
414, error refused—Safeway Stores 
of Texas v. Brigance, Civ.App., 118 
S.W.2d 812, error dismissed— 
Flores v. Sullivan, Civ.App., 112 
S.W,2d 321, reversed on other 
grounds Sullivan v. Flores, 132 S. 

W. 3d 110, 134 Tex. 55, mandate 
conformed to Flores v. Sullivan, 
CLv-App., 137 S.W.2d 799—Kindle 
V. Armstrong Packing Co., Civ. 
App., 103 S.W.2d 471—Schumach¬ 
er Co. V. Bahn, Civ.App., 78 S.W. 
2d 205, error dismissed—Missouri- 
Kansas-Texas R. Co. of Texas v. 
McLain, Civ.App., 74 S.W.2d 166, 
reversed on other grounds. Com. 
App., 105 S.W.2d 206. set aside 126 
S.W.2d 474, 133 Tex. 4S4. affirmed 
126 S.W.2d 474, 133 Tex. 484— 
Texas & N. O. R. Co. v. Ewing, 
Civ.App., 46 S.W.2d 398, error dis¬ 
missed—Magnolia Petroleum Co. v. 
Beck, Civ.App., 41 S-W.2d 488, er¬ 
ror dismissed;—Paris & G. N. B. 
Co. V. Stafford. Civ.Ajpp., 36 S.W. 
2d 331, reversed on other grounds, 
Com-App., 53 S.TV.2d 1019—North 
American Accident Ass*n v. Adams, 
Civ.App., 32 S.W.2d 626—Murphy 

V. Milheiser, Civ.App., 30 S.W.2d 
586, error refused—McCoy , v. 
Beach-Wittman Co., Civ.App., 22 S. 

W. 2d 714, error dismissed. 
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Va.—CHst v. Fitzgerald, 62 S.B.2d 
145, 1^9 Va. 109—Scott v. Simms. 
51 S.B.2d 250. 18S Va. 808—Baecher 
V. McFarland, 31 S.E.2d 279. 183 
Va. 1—Penoso v. D. Pender Gro¬ 
cery Co., 13 S.E.2d 310, 177 Va. 245 
—Hubbard v. Murray, 3 S.E.2d 397, 
173 Va. ns—Spence v. American 
Oil Co., 107 SvE. 46S, 171 Va. 62, 118 
A.L.R. 1120—Wallace v. Jones, 190 
S.E. 82, 168 Va. 38—Gregory v. Le¬ 
high Portland Cement Co., 162 S. 
PI 881. 157 Va. 545. 

Wash.—Everest v. RIecken, 174 P.2d 
762. 26 Wash.2d 5 42—Mathers v. 
Stephens, 156 P.2d 227, 22 Wash.2d 
364—Ross v. Johnson, 155 P.2d 
4K6, 23 Wash.2d 275—Schofield v. 
Northern Pac. Ry. Co.. 104 P.2d 
334. 4 Wash.2d 512—Dennis v. 

Maher. 84 P.2d 1029, 197 Wash. 286 
—Bracy v. Lund, 84 P.2d 670, 197 
Wash. 188—Thornton v. Emeroth. 
39 P.2d 379, ISO Wash. 260. 
Proximate cause is an ultimate 
fact. 

N.M.—White v. Montoya, 126 P.2d 
471, 46 N.M. 241—Greenfield v. 

Bruskas, 68 P.2d 921. 41 N.M, 346. 
Tex.—Timms v. Echols, Civ.App., 50 
S.W.2d 454, error dismissed. 

Only function of court is to in¬ 
quire whether conclusions are the 
only reasonable inferences from the 
evidence.—Cammer v. Atlantic Coast 
Line R. Co., 51 S.E.2d 174, 214 S.C. 71. 
Whetlier injury caused by static 
force or moving agency 
Cal.—Been v. Lummus Co., 173 P.2d 
34, 76 Car.App.2d 288. 

Questions for jury 

l\Tiether sloughing of flesh was 
caused by gasoline penetrating 
wound when glass container broke 
and cut child^s wrist was held for 
jury.—Indian Refining Co, v. Sum- 
merland, 173 N.B. 269, 92 Ind.App. 
429. 

75. Del.—Clemens v. Western Union 
Telegraph Co., 28 A.2d 889, 3 Terry 
138, 

Ohio.—Columbus Ry. Power & Light 
Co. v. Pickles, 162 N.B. 614, 28 
Ohio App. 183. 

Wash.—Zurfluh v. Lewis County, 91 
P.2d 1002, 199 Wash. 378—Den¬ 
nis v. Maher, 84 P.2d 1029, 197 
'Wash. 286—Cay lor v. B. C. Motor 
Transp., 71 P.2d 162, 191 Wash, 
365. 

76. U.S.—Southern Fruit Distribu¬ 
tors V. Fulmer, C.C.A.Va., 107 F.2d 
456. 

Ark,—Mays v. Ritchie Grocer Co., 6 
S.W.2d 728, 177 Ark. 35. 

Cal.—Monterrosa v. Grace Lines, 
App., 204 P.2d 377 —Gunter v. 
Claggett, 151 P.2d 271, 65 Cal.App. 
2d 636—Jackson v. Utica Light & 
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Power Co., 149 P.2d 748, 84 Ca!. 
App.2d 885—Rovegrno v. San Jose 
Knights of Columbus Hall Ass'n, 
291 P. 848. 108 Cal.App. 69l. 

Conn.—Cuneo v. Connecticut Co., 2 A. 

2d 220, 124 Conn. 647. 

Del.—Corpus Juris dted In Island 
Express v. Prederick, 171 A. 181, 
187, 5 W.W.Harr. 569. 

Pla.—^Florida Power & Light Co. v. 
Bridgeman, 1S2 So. 911, 133 Fla. 
195. 

Ga.—Southern Ry. Co. v. Blanton, 
192 S.E. 437, 66 Ga.App. 232— 
Southern Ry. Co. v. Lunsford, 179 
S.E. 571, 50 Ga.App- 829, reversed 
on other grounds 66 S.Ct. 504, 297 

U. S. 398, so L.Ed. 740, rehearing 
denied *56 S.Ct. 667, 297 U.S. 729, 
80 L.Ed. 1011. 

Ill.—^Kolacz V. Chicago Surface 
Lines, 71 N.E.2d 188, 330 IlI.App. 
429—Hill V. Hiles, 32 N.E.2d 933. 
309 Ill.App. 321—Clark v. Public 
Service Co.. 278 Ill.App. 426. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394—Borinstein v. 
Hansbrough, App., 82 N.E.2d 266 
—McIntosh V. Pennsylvania R. 
Co., 38 K.E.2d 263, 111 Ind.App. 
550—Daugherty v. Hunt, 38 N.B.2d 
250, 110 Ind.App. 264. 

Iowa.—Shatto v. Grabin, 6 N.W.2d 
149, 233 Iowa 46. 

Kan.—Jones v. Kansas City Public 
Service Co., 147 P.2d 723, 158 Kan. 
367. 

Ky.—^Blcomb Coal Co. v. Gray’s 
Adm’x, 115 S.W.2d 1056, 273 Ky. 
230—^Mitchell’s Adm’x v. Harlan 
Central Coal Co.. 93 S.\V.2d 347, 
■263 Ky. 702. 

Me.—^Hatch v. Globe Laundry Co., 
171 A, 387, 132 Me. 379. . 

Md.—Industrial Service Co. v- State, 
to Use of Bryant, 6 A.2d 372, 176 
Md. 625. 

Mo.—^Allen v. Terminal R. R. Ass’n 
of St. Louis, 68 S.W.2d 709. 

Mont.—McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

N.J.—Burciar v. Public Service Co¬ 
ordinated Transport, 23 A..2d 171, 
127 N.J.Law 424—S. Kosson & Sons 

V. Union Bldg. & Const. Co., 151 A. 
633, lOS N.J.Law 111. 

N.Y.—Primoschitz v, Harris Struc¬ 
tural Steel Co., 288 N.T.S. 364, 247 
App.Div. 633. 

N.C.—Williams v. Charles Stores Co., 
184 S.E. 496, '209 N.C. 591—Lancas¬ 
ter V. B. & H. Coach Line, 150 S.E. 
716, 198 N.C. 107. 

Okl.—^Nelson v. Wasteka Oil Co., 165 
P.2d 637, 196 Okl. 439— Juone Star 
Gas Co. V. Parsons, 14 P.2d 369, 
159 Okl. 52—^Palacine Oil Co. v. 
Philpot, 289 P. 281. 144 Okl. 123. 

Or.—Corpus Juris cited in Parker v. 
Pettit, 138 P.2d 592, 596, 171 Or. 
481. 

Pa.—Straight v. B. F. Goodrich Co., 
47 A.2d 605, 354 Pa. 391—Aubrey 
V. Adam Scheldt Brewing Co., Com. 
PL, 64 Montg.Co. 239. 


S.C.—^Huggins V. Atlantic Coast Line 
R. Co., 155 S.E. 839. 158 S.C. ‘601. 
Tex.—Ronsley v. City of Fort Worth, 
Civ.App., 140 S.W.2d 257, error dis¬ 
missed, judgment correct. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.B.2d 409, 187 Va. 
642—Spence v. American Oil Co., 
197 S.E. 468, 171 Va. 62, 118 A.L.R. 
1120. 

Wis.—Schultz V. Brogan, 29 N.W,2d 
719. 251 Wis. 390. 

Wyo.—O’Mally v. Eagan, 2 P.-2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O’Malley v. Eagan, 5 P. 
2d 276, 43 Wyo. 350. 

45 C.J. p 1316 note 10. 

Proximate cause as essential ele¬ 
ment of liability see supra §§ 104-* 
105. 

When neg-ligence and injury admitted 

Where both negligence and the in¬ 
jury alleged are admitted or shown 
at the trial, the question whether 
or not the negligence was the ‘ prox¬ 
imate cause of injury is ordinarily 
for jury.—Harper v. Bulluok, 152 S. 

E, 405, 198 N.C. 448. 

Pall 

(1) Generally. 

U.S.—Standard Oil Co. v. Burleson, 
C.C.A.Fla., 117 F.2d 412. 

Ind.—Clark Fruit Co. v. Stephan, 170 
N.E. 558, 91 Ind,App. 152. 

Me.—Franklin v. Maine Amusement 
Co.. 175 A. 305, 133 Me. 203. j 

Md.—Moore v. American Stores Co., 
182 A. 436, 169 Md. 541. ■ 

Minn,—Johnson v. Evanski, 2-2 N.W. 
2d 213, 221 Minn, 323—Hastings v. 
F. W, Woolworth Co.. '250 N.W. 362, 
189 Minn. 623. 

Mo.—Seigel v. Kroger Grocery & 
Baking Co.. App., 164 S.W.2d 645 
—O’Bauer v. Katz Drug Co., App., 
49 S.W.2d 1065—Ziegler v. 
•Schwach, App., 39 S.W.2d 446. 

45 C.J. p 1316 note 10 [a]. 

02) Absence of handrail on stair¬ 
way. 

N.Y.—^Anderson v. St. Rose of Lima's 
Roman Catholic Church in Bor¬ 
ough of Brooklyn, in City of New 
York, 268 N.Y.S. 224, 240 App.Div. 
992. 

Tenn.—^American Nat. Bank v. Wolfe, 
125 S.W.2d 193, *22 Tenn.App. 642. 

(3) Boxes in store aisle.—Sears, 
Roebuck & Co. v. Scroggins, C.C.A. 
Mo., 140 F.2d 718. 

(4) Escalator.—^Reynolds v. May 
Department Stores Co., C.C.A.Mo., 127 

F. -2d 396, certiorari denied May De¬ 
partment Stores Co. v. Reynolds, 63 
S.Ct. 31, 317 U.S. 639, 87 L.Ed. 515. 

(5) Injury from prior accident. 

N.H.—Mitchell v. Legarsky, 60 A.2d 

136, 95 N.H. 214. 

Wis.—Culbertson v. Kieckhefer Con¬ 
tainer Co., 222 N.W. 249, 197 Wis. 
349. 

(6) Negligence in allowing- flour, 
meal, and other substances to be 
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thrown or left on floor.-—ColoniAi 
Stores V. Scholz, 36 S.E.2d 189 73 
Ga.App, 268. 

(7) Piece of candy on floor.—^Hud¬ 
son V. F. W, Woolworth Co. 176 N 
E. 188, 275 Mass. 469, 

(8) Smooth condition of metal 
strip of outside step at entrance to 
store.—Corley v. Kroger Grocery & 
Baking Co., 193 S.W.2d 897, 355 Mo. 
4. 

(9) Wax paper littered on the 
floor and steps.—Ashburn v. F. W 
Woolworth Co., 16 N.E.2d 200 * :^96 
Ill.App. 639. 

(10) Wet floor.—Royer v. Najari- 
an, 198 A. 562, 60 R.I. 368. 

(11) Whether customer slipped on 
icy sidewalk, or on icy vestibule, 
through which access was had to 
store.—Great Atlantic & Pacific Tea 
Co. V. McLravy, C.C.AMich., 71 P 
2d 396. 

(12) Whether substance on which 
plaintiff slipped was oil from revolv¬ 
ing door pivot at entrance to defend¬ 
ant's store.—Minton v, McCreery & 
Co., 154 A. 712, 303 Pa. 395. 

Dangerous items left unattended or 
unprotected 

U.S.—Blkton Auto Sales Corporation 
V. State of Maryland, to Use of 
Ferry, C.C.A.Md., 53 F.2d 8. 

Pa.—^Braumbaugh v. Tylersport Vol¬ 
unteer Fire Co., Com.PL, 8 Monroe 
L.R. 81. 62 Montg.Co. 274. 

45 C.J. p 1316 note 10 [c]. 

Other particular instances of negll. 
gence 

(1) Defendant's negligent mixing 
of ferrous and nonferrous metal in 
bundles of scrap as proximate cause 
of damage to plaintiff’s furnace.— 
Laclede Steel Co. v. Silas Mason Co., 
D.C.La., 67 F.Supp. 751. 

(:2) Defect or misadjustment in 
machine for which manufacturer was 
responsible.—^Altorfer Bros. Co. v. 
Green, 183 So. 415, 236 Ala. 427. 

(3) Fall of cans in self-service 

store, apparently without direct hu¬ 
man intervention.—^Leone v. Safeway 
Stores, 44 A.'2d 913, 133 N.J.Law 

478. 

(4) Manner in which steel sheets, 
which fell on plaintiff's leg, were 
piled.—^Webber v. E. K. Larimer 
Hardware Co., 15 N.W.2d 286, 234 
Iowa 1381. 

(5) Negligence in loading logs.— 
Rice v. Isbell, 67 N.Y.S,2d 860, 188 
Misc. 758, affirmed 71 N.Y.S.2d 791, 
272 App.Div. 405, reargument and ap¬ 
peal denied 73 N.Y.S.2d 484, 272 App. 
Div. 979. 

(6) Whether injury to finger, on 
which door slammed, was caused by 
placing of door handle and latch too 
near door jamb.—Say fie v. Gordon, 69 
A.2d 483, 95 N.H. 182. 

(7) Other instances of negligence 
see 45 C.J. p 1216 note 10 [e3. 
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fiuct,'^’^ as the case may he, was or was not the or a 
proximate cause of the injury. 

The question of proximate cause, however, is at 
times a question for the court.'^^ W’hether it is, or 
is not, a question for the jury depends on the facts 
and circumstances in each case,^^ and is to be fle- 
termined by the same rules employed in determin¬ 
ing' whether negligence is for the court or jury.^o 
The proximate cause of an injury is not a question 
of science or of legal knowledge, but is to be de¬ 


termined as a fact in view of the circumstances,^^ 
and from a consideration of all the attending facts 
and circumstances,^^ and in the exercise of prac¬ 
tical common sense rather than by the application of 
abstract definitions.^^ 

In general if there is reasonable doubt as to the 
proximate cause of an injury it is a question for the 
jury;^-^ but questions of proximate cause are for 
the court in plain and indisputable cases^^ or where 


77. U.S.—Atlantic Coast Line R. Co. 
V. Mitchell. C.C.A.Ga., 157 P.2d 
880—South<“rn Fruit Distributors 
V. Fulmer, C.C.A.Va., 107 F.2d 456. 

Cal.—Bauer v. Davis, 111 P.2d 715. 
42 Cal.App.2d 764. 

Ga.—Laseter v. Clark, 182 S.E. 255, 
54 Ga.App. 66D. 

Hawaii.—Young v. Honolulu Con¬ 
struction & Draying Co., 34 Ha¬ 
waii 426. 

low'a.—Lawson v. Pordyce, 12 N.W. 

2d 301, 234 Iowa 632. 

N.J.—Burciar v. Public Service Co¬ 
ordinated transport, 23 A.2d 171, 
127 N.J.Law 424. 

Ohio.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St 415. 

Tenn.—Brown v. City of Chattanoo¬ 
ga, 174 S.W.2d 466, 180 Tenn. 284. 
Tex.—Burton v. Billingsley, Civ.App., 
120 S.W.2d 439, error refused— 
Porter v. Liberty Film Lines, Civ. 
App., 127 S.W,2d 480, reversed on 
other grounds 146 S.W.2d 982, 136 
Tex. 49, 

45 C.J. p 1318 note 11. 

Proximate cause as essential element 
of contributory negligence see su¬ 
pra § 129. 

Even, thongh act was negligence 
per se, it is ordinarily a question for 
jury whether such negligence proxi- 
mately contributed to accident.— 
Dennis v. Gonzales, Cal.App., 205 F. 
5d 55. 

78. R.I.—^Kane v. Burrillville Rac¬ 
ing Ass’n. 54 A.2d 401, 73 R.I. 264. 

Tex.—Jennison v. Darnielle, Civ.App., 
146 S.W.2d 788, error dismissed, 

79. Cal.—Takako Inai v. Ede, 109 P, 
2d 400. 42 Cal.App.2d 521. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2d 372, 176 
Md. 62'5. 

In case of dangerous instrumentali¬ 
ties, places, etc., see infra 5§ 269- 
280. 

80. Ind.—Gamble v. Lewis, 85 N.E. 
2d 629. 

Tex.—Paris & G. N. R. Co. v. Staf¬ 
ford, Civ.App.. 36 S.W.2d 321. re¬ 
versed on other grounds, ComA.pp., 
53 S.W.2d 1019. 

Enid gov^ming* quantum of proof 

necessary to warrant submission to 
jury applies to proximate cause is- 


, sue as well as negligence issue.— 
1 Baltimore & O. R. Co. v. Tindall, C. 
j C.A.Ind., 47 F.2d 19. 

' 81. U.S.—Milwaukee and Saint Paul 
! Railway Company v. Kellogg, 
i Iowa, 94 U.S. 46.9, 24 L.Ed. 256. 

I D.C.—Claude v. Xash, MunApp., 46 
j A.2d 542. 

Iowa.—Pazen v. Des Moines Transp. 
Co., 272 X.W. 126, 22.3 Io"wa 23. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2il 372, 176 
Md, 625—State, to Use of Brandau 
V. Brandau, 6 A.2d 233, 176 Md. 
584. 

Mo.—McMTiorter v. Dahl Chevrolet 
Co., 8S S.W.2d 2 40, 229 Mo.App, 
1000. 

X.M.—Lucero v. Harshey, 165 P.2d 
587, 50 X.M. 1- 

Tenn.—Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618. 

Va.—Gregory v, Lehigh Portland Ce¬ 
ment Co., 162 S.E. S81, 157 Va. 645, 

Betermined same as any other fact 

Tex.—Ramirez v. Salinas, Civ.App.. 
90 S.TV.2d 891, error dismissed 117 
S.’\V.2d 56, 131 Tex. 537. 

82. U.S.—^M’"orce8ter v. Pure Torpe¬ 
do Co., C.C.A.I11., 140 F.2d 358— 
Klas V. Yellow Cab Co., C.C.AIll., 
106 F.2d 935. 

Ill.—Berg V. New York Cent. R. Co., 
62 X.E.2d 676, 391 III. 52—Merlo 
V- Public Service Co. of Northern 
Illinois, 45 X.E.Cd 665, 3S1 Ill. 300, 
followed in 4^ N.E.2d 677, 381 Ill- 
336—^Van Hoorebecke v. Iowa Illi¬ 
nois Gas & Electric Co., 57 N.E.2d 
652. 324 IlI.App. S8—Melton v. Hea¬ 
ton, 50 N.E.2d 117, 320 IH.App. 
ITS—Gleason v. Cunningham, 44 
N.E.2d 940, 316 Ill.App. 286—Hill 
V. Hiles, 32 X.E.2d 933. 309 Ill.App. 
321—Ogden v. Keck, 253 Ill.App 
444. 

Ind.—Tabor v. Contentinal Baking 
Co., 38 X.E.2d 257, 110 Ind.App. 
633. 

Ky.—Martin v. Chesapeake & O. Ry- 
Co.. 115 S.\V.2d 306. 273 Ky. 32. 

Mont.—Chancellor v. Hines Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603. 

X.C.—Conley v. Pearce-Young-Angel 
Co., 29 S.E,2d 740, 224 X.C. 211. ' 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278. 


T Tenn.—Tennessee Cent. Ry. Co. v. 
j Haj'es. 9 Tenn.App. 116. 

! Proximate cause determined by the 
j peculiar facta and circumstances 
I of the particular case see supra 5 
j 103. 

I All evidence considered 
Ill.—Xeering v. Illinois Cent. R. Co., 
50 X.E.2d 497, 383 Ill. 366, man¬ 
date conformed to 53 X.E.2d 271, 
321 Ill.App. 625—Stine v. Union 
Electric Co. of Illinois, ^6 X.E.2d 
433, 305 Ill.App. 37. 

J Reasonable inferences x>erztiitted 
j Jury may draw reasonable infer- 
I ences from disclosed facts and cir- 
1 cumstances in determining cause of 
the injury sued for.—Oestrike v. Xei- 
fert, 255 X.W. 226, 267 Mich. 462. 
Succession of events 

In determining proximate cause it 
is the province of the jury to look 
to the succession of events existing 
in the transaction and ascertain 
whether they are naturally and prob¬ 
ably connected with each other by a 
continuous sequence or are dissev¬ 
ered by new and independent agen¬ 
cies, and this must be determined in 
view of the circumstances existing 
at the time.—Burns v. Eminger, 276 
P. 437, 84 Mont. 39 7. 

Whether injury was caused by 
I static agency or moving force is to 
he. decided largely on the special 
facts of the given case.—Been v. 
Lummus Co., 173 P.2d 34, 76 Cal.App. 
2d 288. 

83. Minn.—Sankiewicz v. Speckel, 
296 X.W. 909, 209 Minn. 528—Smith 

V. Carlson, 296 X.W. 132, 209 Minn. 
268—Anderson v. Johnson, 294 X. 

W. 224, 208 Minn. 373—Kulla v. E. 
B. Crabtree Co., 280 X.W, 16, 203 
Minn. 105—Shuster v. Vecchi, 279 
XW. 841, 203 Minn. 76. 

Broad latitude is allowed jurors in 
inferring proximate cause of inju¬ 
ries from circumstances in evidence. 
—J. Weingarten, Inc., v. Brockman, 
135 •S.W.2d 698, 134 Tex. 4'51. 

84. Colo.—Drake v. Hodges, 161 P. 
2d 338, 114 Colo. 10. 

Hawaii.—^Young v. Honolulu Con¬ 
struction & Draying Co., 34 Hawaii 
426. 

85. U.Sw—^Atlantic Coast Line R. Co. 
V. Mitchell, C.C.A.Ga., 157 F.2d 880. 
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the causal connection is evidently not proximate;^® 
and if the record is such that proximate cause may 
be assumed as a matter of law that issue should not 
be submitted to the jury.87 

Where the question of proximate cause is pre¬ 
sented by demurrer or other objection to the plead¬ 
ings, it is one of law for the court if the facts al¬ 
leged are susceptible of but one inference, as 
where the allegations of the pleadings clearly show 
that the proximate cause of the injury was the neg¬ 
ligent act of a third person rather than the act of 
defendant,or where no facts are alleged which 
justify any reasonable inference that the acts or 
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failure of defendant constitute the proximate cause 
of the injury otherwise it becomes an issue of 
fact for the jury.^^ 

Competency^ relevancy, or existence of evidence 
to prove proximate cause. Whether or not the evi¬ 
dence is competent or relevant as tending to prove 
that negligence was the proximate cause of the in¬ 
jury,or whether there is any such evidence,93 
a question of law for the court 

Violation of statute or ordinance. Ordinarilv 
even though the violation of a statute or ordinance 
is shown, the question whether plaintiff’s injuries 
were proximately produced thereby is for the jury, 94 


Ala.—Wall V. Cotton, 115 So. 690, 22 
Ala.App. 34S. 

Gai.—Banks v. Housing- Authority of 
City of Atlanta, 53 S.E.2d 595, 79 
Ga,App. 313—^Atlanta Gas Light 
Co. V. Hills, 51 S.E.2d 705, 7S Ga. 
App. 690—Saul Klenberg Co. v. 
Mrozinski, 50 S.E.2d 247, 78 Ga. 
App. 50—Peck V. Baker, 46 S.E.2d 
7'51, 76 Ga.App. 5S8—Callaway v. 
Cox, 40 S.E.2d 578, 74 Ga.App. 55'5 
—Thrash v. LaGrange Coach Co., 
38 S.E.2d 814. 74 Ga.App. 81—Lord 
V. Southern By. Co., 28 S.E.2d 299, 
70 Ga.App. 273—Morrow v. South¬ 
eastern Stages, 22 S.E.2d 336, 68 
Ga.App. 142—Seymour v. City of 
Elberton, 20 S.E.2d 767, 67 Ga.App. 
426—Callahan v. Cofield, 7 S.E.2d 
592, 61 Ga.App. 780—Southern R. 
Co. V. Parkman, 5 S.E.2d 685, 61 
Ga.App. 62—Collier v. Pollard, 2 
S.E.2d 821, 60 Ga.App. 105—Dod¬ 
son V, Southern Ry. Co., 190 S.E. 
392, 65 Ga.App. 413—Frank v. Hor- 
ovitz, 183 S.E. 835, 52 Ga.App. 651. 
Va.—^Penoso v. D. Pender Grocery 
Co., 13 S.B.2d 310, 177 Va. 245. 
Only in plain and indisputable cases 
U.S.—Worcester v. Pure Torpedo Co., ; 
C.aA.Ill., 140 F.2d 358—Kriesak,v. 
Crowe, D.C-Pa., 44 F.Supp. 636. af¬ 
firmed, C.C.A., 131 F.3d 1023. 

Ga.—^Doby v. W. L. Florence Const. 
Co.. 32 S.E.2d 527, 71 Ga.App. 888— ; 
Blair v. Fulton Bakery, 24 S.E.2d 
•598, 68 Ga,App. 879—Goodman v. 
Payette County, 7 S.E.-2d 327, 61 
Ga.App. 741—Pollard v. Hagan, 4 
S.E.2d 477, 60 Ga.App. 681. 

,, I 

86. Mo.—Cech V. Mallinckrodt 
Chemical Co., 20 S.W.2d 509, 323 
Mo. 601. 

87. Tex,—Missouri-Kansas-Texas R. 
Co- of Texas v. Cheek, Civ.App., 18 
S.W.2d 804, error dismissed. 

88. Cal.— Corpus Juris cited In 
Edgar v. Citraro, 297 P. 654, 655, 
112 Cal.App. 178, followed in 297 
P. 652, 112 Cal.App. 761— Corpus 
Juris cited in Traylen v. Citraro, 
297 P. 649, 650, 112 Cal.App. 172, 
followed in '297 P. 652, 112 CaLApp. 

• 763. i 


I Ga.—De Golian v. Faulkner, 41 S.E. 
2d 661, 74 Ga.App, 866—Southern 
Ry. Co. V. Watson, 39 S.E.2d 707, 
74 Ga.App. 317—Stallings v, Geor¬ 
gia Power Co., 20 S.E.2d 776, 67 
Ga.App. 435—Southern Ry. Co. v. 
Slaton, 154 S.E. 718, 41 Ga.App. 
759. 

Kan.—Cruzan v. Grace, 198 P.;2d 154, 
165 Kan. 638. 

Ohio.—Tolliver v. City of Kewark, 
62 N.E.2d 357, 145 Ohio St. 517, 161 
A.L.R. 1391. 

Tex.—^Sartain v. Basinger, Civ.App., 
204 S.W.2d 524, refused no reversi¬ 
ble error. 

45 C.J. p 1318 note 16. 

Court will decline to determine 
proximate cause on demurrer except 
in plain and indisputable cases.— 
Smith V. Swann, 35 S.E.2d 787, 73 
Ga.App. 144—^Atlantic Coast Line R. 
Co. V. Dickson, 28 S.E.2d 879, 70 Ga. 
App. 590, followed in 28 S.E.2d 883, 
70 Ga.App. 596—^Alford v. Zeigler, 
16 S.E.2d 69, 65 Ga.App. 294—Har¬ 
ris V. City of Rome, 200 S.E. 337, 69 
Ga.App. 279—Southern Ry. Co. v. 
Blanton, 192 S.E. 437, 56 Ga.App. '232 
—Georgia Railroad & Banking Co. v. 
Galloway, 190 S.E. 431, 55 Ga.App. 
541—S. C. Jones Co. v. Yawn, 188 
S.E. 603, 54 Ga.App. 826—Tybee 

Amusement Co. v. Odum, 179 S.E. 
415, 51 Ga.App. 1—Mason v. Frankel, 
174 S.E. 546, 49 Ga.App. 14'5. 

89. Ga.—^Horton v. Sanchez, 195 S.E. 
873, 57 Ga.App. 612. 

90. Ohio.—Case v. Miami Chevrolet 
Co., 175' N.E. 224, 38 Ohio App. 41. 

91. Ga.—^De Golian v. Faulkner, 41 
S.E.2d 661, 74 Ga,App. 866—South¬ 
ern Ry. Co. V- Watson, 39 S.E.2d 
707, 74 Ga.App. 317—^Eidson v. Fel¬ 
der, 22 S.E.2d 523, 68 Ga.App. 188 
—Tybee Amusement Co. v. Odum, 
179 S.E. 415, 51 Ga.App. 1—Alford 
V. Zeigler, 16 ■S.E.2d 69, 65 Ga.App. 
294—^Mason v. Frankel, 174 S.E. 
546, 49 Ga.App. 145—Southern Ry. 
Co. V. Slaton, 154 S.E. 713, 41 Ga. 
App. 769. 

45 C.J. p 1318 note 17. 

92. Conn.—^Mahoney Beatman, 
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I 147 A. 762, 110 Conn. 184, 66 A.L.R. 

1121 . 

45 C.J. p 1318 note 18. 

93. Ill.—Raymer v. Liberty Nat. 
Bank, 72 N.E.2d 452, 331 Ill.App. 
110—Van Hoorebecke v. Iowa Illi¬ 
nois Gas & Electric Co., 57 N.E.2d 
652, 324 Ill.App. 88—McLaughlin 
V. Alton R. R., 278 Ill.App. 651. 

Okl.—Midco Oil Corporation v. Hull, 
75 P.2d 1126, 182 Okl. 21. 

94. Ariz.—^Valley Transp. System v. 
Reinartz, 197 P.'2d 269, 67 Ariz. 380, 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Mecchi 
V. Lyon Van & Storage Co., 102 P. 
2d 422, 38 Cal.App.2d 674, hearing 
denied 104 P.2d 26, 38 Cal.App.2d 
674—Sharick v. Galloway, 66 F.2d 
185, 19 Cal.App.2d 693—Scalf v. 
Eicher, -63 P.2d 368, 11 Cal.App.2d 
44—Johnson v. Pickwick Stages 
System, '291 P. 611, 108 Cal.App. 
279. 

Mass.—Kralik v. Le Clair, 52 N.E.2d 
562, 315 Mass. 323—Gaw v. Hew 
Const. Co., 15 N.E.2d 225, 300 Mass. 
250. 

Nev.—Styris v. Folk, 146 P.2d 782, 62 
Nev. 208. 

N.J.—Belperche v. Erie R. Co., 166 
A. 463, 111 K.J.Law 81. 

N.C.—Conley v. Pearce- Young-Angel 
Co., -29 S.E.2d 740, 224 N.C. 211— 
Templeton v. Kelley, 5 S.E.2d 555, 
216 N.C. 487, modified on other 
grounds 7 S.E.2d 380, 217 N.C. 164 
—James v. Carolina Coach Co., 178 
S.E. 607, 207 N.C. 742. 

Pa.—Landis v. Conestoga Transp. 

Co., 36 A'2d 465, 349 Pa. 97. 

S.C.—Eickhoff V. Beard-Laney, Inc., 
20 S.E.2d 153, 199 S.C. '500, 141 A. 
L.R. 1010—Coney v. Cox, 162 S.E. 
•596, 16*5 S.C. 26. 

Tex.—Seinsheimer v. Burkhart, 122 
S.W.2d 1063, 132 Tex. 336—Gulf 
States Utilities Co. v. Selman, Civ. 
App., 137 S.W.2d 122, error dis¬ 
missed, judgment correct. 

Va.—Mauser v. Hebb, 48 S.E.2d 267, 
187 Va. 876—Hamilton v. Glem- 
ming, 46 S.E.'2d 438, 187 Va. 309— 
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particularly where the evidence thereon is conflict¬ 
ing’ or where different inferences may reasonably be 
drawn therefrom.^s Also, where it may be inferred 
that the violation of statute or ordinance was the 
proximate cause of the injury, the issue of fact 
raised by evidence in rebuttal of the presumption is ! 
for the jury.^^*^ However, the question is for the 
court where there is no evidence of causal connec- I 
tion,^^7 or where the matter of causal connection is | 
clear and incontrovertible it has been held 

that want of causal connection between the viola¬ 
tion and the injury will not be held to exist as a 
matter of law unless the evidence points unerring¬ 
ly to that conclusion, and where different inferenc¬ 
es may reasonably be drawn from the evidence the 


question must be left to the triers of fact.®^ 
b. Foreseeability of Consequences 

Ordinarily the foreseeabinty of Injurious consequences 
resulting from negligence is a question of fact for the jury. 

Ordinarily, in accordance with, and subject to, 
the rules as to the effect of the nature and state of 
the proof on the province of the court or jury to 
determine the question of proximate cause, consid¬ 
ered infra § 265, in an action for injuries caused by 
defendant's negligence, it is a question for the jury 
j whether or not the injurious consequences that re- 
j suited from such negligence are such as ought rea- 
j sonably to have been foreseen,^ as is also the ques¬ 
tion of the reasonable foreseeability of an interven- 
j ing act or agency;- and it becomes a question of 


Baecher v. McFarland, 31 S.E.2d 
279, 183 Va. 1. 

45 C.J. p 1318 note 20. 

Proximate cause as essential ele¬ 
ment of actionable negligence re¬ 
sulting from violation of statute 
or ordinance see supra § 105. 
Safety statnte 

jST.C—S herwood v. Southeastern Ex¬ 
press Co., 173 S.E. 605, 206 X.C. 
243—Barrier v. Thomas & How'ard 
Co., 171 S.E. 626, 205 N.C. 425— 
Godfrey v. Queen City Coach Co., 
159 S.E. 412, 201 N.C. 264. 

Safety devices on windows 

Where person in charge of build¬ 
ing violated statute requiring safety 
devices on windows for protection 
of window cleaners, the only question 
for the jury in action by injured 
window cleaner was held whether 
negligence of tenant in charge of 
building was the proximate cause 
of the accident.—Lowenhar v. Com¬ 
mercial Outfitting Co., 21 N.Y.S.2d 
112, 260 App.Div. 211, affirmed 34 N. 
E.2d 376, 285 N.T. 671. 

Particular violations 

(1) WTiether failure to procure li¬ 
cense to fumigate orchard was prox¬ 
imate cause of injury from negligent 
fumigation,—^Andreen v. Escondido 
Citrus Union, 269 P, 556, 93 Cal.App. 
182. 

(2) Whether failure to equip 
stairs with handrail, as required by 
ordinance, was proximate cause of 
fall. 

U.S.—Montgomery Ward & Co. v. 
Snuggins, CC.A.Minn., 103 P.2d 
458. 

Ill.—Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Ill.App. 
456. 

95. Cal.—Shannon v. Thomas, 134 P. 

2d 522, 57 CaLApp.2d 187. 

Ohio.—Smith v. Zone Cabs, 21 N.E. 

2d 336. 135 Ohio St. 415. 

Tenn.—Hughes & Co. v. Hall, 4 Tenn. 
App, 608. 

Tex.—Seinsheimer v. Burkhart, Civ. 
App., 93 S.W.2d 1231, modified on 


other grounds 122 S.W.2d 1062, 132 
Tex. 336. 

96. Mo.—Day v. Missouri, etc., R- . 
Co.. 112 S.W. 1019, 1:J2 Mo.App. I 
707. 

Tex.—Ft. Worth, etc., R. Co. v. 
Smithers, Civ.App., 22S S.W. 637. 

97. N.C.—James v. Carolina Coach 
Co., 178 S.E. 607, 207 N.C. 742— 
Hendrix v. Southern Ry. Co., 150 
S.E. 873. 198 N.C. 142. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Shar- 
ick V. Galloway, 66 P.2d 1S5, 19 Cal. 
App.2d 693—Scalf v. Eicher, 53 P. 
2d 36S, 11 CaI.App.2d 44. 

45 C.J. p 1319 note 24, 

99. Cal.—Finnegan v. Royal Realty 
Co., App., 204 P.2d 661. 

1. U.S.—Smith V. Shevlin-Hixon Co., 
C.C.A.Or., 157 F.2d 51—Littell v. 
Argus Production Co., C.C.A.Kan., 
78 F.2d 955—Laclede Steel Co. v. 
Silas Mason Co., D.C.La., 67 F. 
Supp. 751. 

Del.—South Atlantic S. S. Co. of Del¬ 
aware V. Munkaesy, 187 A. 600, 7 
W^W.Harr. 580, certiorari denied 
57 S.Ct. 233, 299 U.S, 607, 81 L.Ed. 
448. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394—McIntosh v. 

Pennsylvania R. Co., 38 N.E.2d 263, 
111 Ind.App. 550—Daugherty v. 
Hunt, 38 N.E.2d 250, 110 Ind.App. 
264. 

Kan.—^Atherton v. Goodwin, 180 P.2d 
296, 163 Kan. 22—Durst v. Ware- 
ham, 297 P. 675, 132 Kan. 785. 

Md.—State, to Use of Schiller, 
Hecht Co., 169 A. 311, 165 Md. 415. 
Mich.—Oestrike v. Neifert, 255 N.W”. 
226, 267 Mich. 462. 

N.H.—Sayfie v. Gordon, 59 A-2d 483, 

95 N.H. 182. 

N.M.—Gilbert v. New Mexico Const. 

Co., 44 P.2d 489. 39 N.M. 216. 

N.T.—Payne v. City of New York, 

14 N.E.2d 449, 277 N.Y. 393, 115 
A.L.R. 1495—Peck v. Weil, 248 N. 
Y.S. 468, 231 App.Div. 670. 
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j N.D.—Fund V. Columbus Hall Ass'n, 
27 N.W.2d 664, 75 N.D. 275. 

Ohio.—Giovinale v. Republic Steel 
Corp., App., 81 N.E.2d 242, reversed 
on other grounds 84 N.E.2d 904, 151 
Ohio St. 161. 

Okl,—Oklahoma Biltmore v. Wil¬ 
liams, 79 P.2d 202, 1S2 Okl. 574. 
Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co., 61 A.2d 846, 360 Pa. 279— 
Helmick v. Towmship of South Un¬ 
ion, 185 A. 609, 323 Pa. 433—Camp¬ 
bell V. City of Pittsburgh, 38 A.2d 
541, 155 Pa.Super. 439—^Weight- 
man V. Hartman, 17 A.2d 680, 143 
Pa.Super. 29. 

Tex.—Paris & G. N. R. Co. v. Staf¬ 
ford, Com.App., 53 S.W.2d 1019— 
Flores v. Sullivan, Civ.App., 112 S. 
W.2d 321, reversed on other 
grounds Sullivan v. Flores, 132 S. 
W.2d 110, 134 Tex 55, mandate 
conformed to Flores v. Sullivan, 
Civ.App., 137 S.W.2d 799. 

Wis.—Osborne v. Montgomery, 234 
N.W. 372, 203 Wis. 223. 

45 C.J. p 1322 note 41. 

lieavizLg explosive substances acces¬ 
sible to children 

(1) Gasoline, which child poured 
into fire.—Southern Public Utilities 
Co. V. Thomas, C.C.A.N.C., 78 P.2d 
107. 

(2) Other articles see 45 CJ. p 
1322 note 41 [d]. 

Poisonous substance in employee's 
clothes 

Whether death of wife of em¬ 
ployee, as result of coming in con¬ 
tact with poisonous substance from 
washing employee’s clothes and pre¬ 
paring his meals, was a risk which 
employer failing to provide safety 
devices and protective clothing and 
allowing poisonous fumes to escape 
from its furnaces should have fore¬ 
seen was for jury.—Cocuzza v. Beryl¬ 
lium Corp., D.C.Pa., 81 F.Supp. 673. 

a. Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 Cal.2d 295. 
Mass.—Bannon v. Peerless Weighing 
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law for the court only when but one reasonable con¬ 
clusion can be drawn from the facts.3 

c. Remote ConseqLuences 

Ordinarily questions as to remote and Intervening 
cause are for the jury, although in plain and indisputable 
cases the question is for the court. 

Ordinarily it is for the jury to determine ques¬ 
tions as to remote^ or intervening^ cause. Thus, 
it is for the jury to determine whether or not the 


causal connection between defendant's negligence 
and plaintiiTs injury® or between plaintiff’s negli* 
gence and his injury'^ is too remote to make the act 
or negligence in law the proximate cause of the in¬ 
jury, as whether the injury was proximately caused 
by the original negligent act or consecutive acts of 
negligence,® or by an intervening act or condition,® 
or whether an intervening cause or condition was 
such as to break the causal connection between de¬ 
fendant’s act and the injury.!® The court, however, 


& Vending Mach. Corp., S3 ]N'.B.2d 
335, 318 Mass. €07. 

JST.C.—Montgomery v. Blades, 12 S.B. 
2d 217, 218 N.C. 680—Gold v. Kiker, 
5 S.E.2d 548, 216 N.C. 511. 

Tex.—St. Louis, S. F. & T. Ry. Co. v. 
Gore, Civ.App., 69 S.W.2d 186, er¬ 
ror dismissed. 

3. K.M.—Gilbert v. New Mexico 
Const. Co., 44 P.2d 489, 39 N.M. 
216. 

N.C.—Montgomery v. Blades, 12 S. 

E.2d 217, 218 N.C. 680. 

Tex.—Paris & G. N. Ry. Co. v. Staf¬ 
ford, Com.App., 53 S.W.2d 1019— 
Union Stock Yards v. Peeler, Com. 
App., 37 S.W.2d 126. 

Poreseeableness held not matter of 
law under the facts of the case.— 
LfOuisiana, A. & T. Ry. Co. v. Be 
Vance, Tex.Civ.App., 114 S.W.2d 922, 
error dismissed. 

4- Mo.—McVTiorter v. Dahl Chevro¬ 
let Co., 88 S.W.2d 240, 229 Mo.App. 
1090. 

NM.—Lucero v. Hershey, 165 P.2d 
687, 60 N.M. 1. 

Where court tmable to ascertain 
question 

Where trial court is unable to as¬ 
certain whether defendant's negli¬ 
gence is too remote, question of 
proximate cause of injury is for ju¬ 
ry.—Gregory v. Lehigh Portland Ce¬ 
ment Co., 162 S.E. 881, 157 Va. 545. 

B. Mo,—Jenkins v. Springfield Trac¬ 
tion Co., 96 S.W.2d 620, 230 Mo. 
App, 1235. 

NM.—Lucero v. Hershey, 165 P.2d 
587, 50 N.M, 1. 

Pa.—^Biehl v. Rafferty, 37 A.2d 729, 
349 Pa. 493—^Kline v, Moyer, 191 A. 
43, 325 Pa. 357, 111 A.L.R. 406— 
Kuhn V. Conestoga Transp. Co., 
Com.Pl., 48 Lanc-L.Rev. 491, af¬ 
firmed Liandis v. Conestoga Transp. 
Co., 36 A.2d 465, 349 Pa. 97—^Land¬ 
is V. Conestoga Transp. Co., Com. 
PL, 48 Lanc.Rev, 481, 11 Som.Leg- 
J. 302, afiirmed 36 A.2d 465, 349 
Pa. 97. 

6. U.S.—Cocuzza v. Beryllium Corp-, 
D.C.Pa., 81 P.Supp. 673, 

Cal.—Girdner v. Union Oil Co. of 
California, 13 P.2d 915, 216 Cal. 
197—^Lozano v. Pacific Gas & Elec. 
Co., 161 P.2d 74, 70 CaLApp.2d 415. 
Conn.—Cuneo v. Connecticut Co., 2 
A.2d 220. 124 Conn. 647. 


Bel.— Corpus Juris cited in Island 
Express v. Frederick, 171 A. 181, 
187, 5 W.W.Harr. 569. 

Kan.—^^\therton v. Goodwin, 180 P.2d 
296, 163 Kan. 22. 

Nev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208. 

Pa.—Corpus Juris quoted in Helmick 
V. Township of South Union, 185 A. 
609, 611, 323 Pa. 433—McVeigh v. 
Scran ton-Spring Brook Water 
Service Co., Com.PL, 46 Lack.Jur. 
177. 

46 C.J. p 1322 note 43. 

Point at which causal connection 
ceases 

Where one person by his negligent 
act thrusts another person into posi¬ 
tion of danger, question as to point 
at which, and in what particular, the 
latter ceased to be dominated in his 
conduct by the negligent act and 
resumed the voluntary control over 
his own actions is for jury.—Jacob¬ 
sen V, Cummings, 48 N.E.2d 603, 318 
Ill.App. 464. 

Sequence of facts 

The sequence of facts to each oth¬ 
er, relation of negligent precipitous 
acts or omissions to primary con¬ 
tinuing negligent acts, and whether 
causation was independent or con¬ 
current, are fact questions.—Mecchi 
V. Lyon Van & Storage Co., 102 P.2d 
422, 38 CaLApp.2d 674, hearing denied 
104 P.2d 26, 38 Cal.App.2d 674. 
Pedestrian crossing street 

Whether pedestrian's negligence in 
crossing street was too remote to be 
proximate cause of injury to driver 
of vehicle who was injured when the 
driver of another vehicle swerved it 
to avoid hitting the pedestrian was 
held a question for the jury.—Gedeon 
V. East Ohio Gas Co., 190 NE. 924, 
128 Ohio St. 335. 

7- Cal.—Gillette v. City and County 
of San Francisco, 136 P.2d 611, 68 
Cal-App.2d 434—Springer v. Sode- 
strom, 129 P.2d 499, 54 Cal.App.2d 
704. 

8m Cal.—Stasulat v. Pacific Gas & 
Electric Co., 67 P.2d 678, 8 Cal. 2d 
631. 

Conn.—Cuneo v. Connecticut Co., 2 A. 
2d 220, 124 Conn, 647, 

9. Mo.—Markley v. Kansas City 
Southern Ry. Co., 90 S.W.2d 409. 
Okl.—^A & A Cab Operating Co. v. 
Brake, 192 P.2d 1004, 200 Okl. 229 
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—Nelson v. Wasteka Oil Co., 165 
P.2d 637, 196 Okl. 439. 

Act of third pearsou 

In action for injuries caused by 
collapse of sawdust pile at defend¬ 
ant’s sawmill, whether accident was 
proximately caused by other persons' 
removal of sawdust from pile was 
held for jury under evidence.—Rhea- 
ume V. Goodro, 34 A.2d 315, 113 Vt, 
370. 

10. Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 CaL2d 295 
—Benard v. Vorlander, 197 P.2d 42, 
87 Cal.App.2d 436—Rodriguez v. 
Savage Transp. Co., 175 P.2d 37, 77 
Cal.App.2d 162—Been v, Lummus 
Co., 173 P.2d 34, 76 Cal.App.2d 288 
—Stockwell V. Board of Trustees 
of Leland Stanford Junior Uni¬ 
versity, 148 P.2d 405, 64 Cal.App. 
2d 197. 

Conn.—Colligan v. Reilly, 26 A.2d 
231, 129 Conn. 26. 

Mass.—Bannon v. Peerless Weighing 
& Vending Mach. Corp., 63 N.E.2d 
335, 318 Mass. 607. 

Ohio.—Bougherty v. Hall, 45 N.E.2d 
608, 70 Ohio App. 163—Mitchell v. 
Great Eastern Stages, 19 N.E.2d 
910, 60 Ohio App, 144. 

Tenn.—Yarbrough v. Louisville & N. 

R. Co., 11 Tenn.App, 456. 

On proper request 

Tex.—Heard & Heard v. Kuhnert, 
Civ.App., 155 S.W.2d 817—Dallas 
Railway & Terminal Co. v. Stew¬ 
art, Civ.App., 128 S.W.2d 443. 

On coufLicting evidence 

VThere the testimony of facts con¬ 
stituting the intervening cause is 
conflicting, the question is for the 
jury.—Winner v. Wallinder Sash & 
Boor Co., 28 N.W.2d 682, 224 Minn. 
361. 

Intervening act need not be negli¬ 
gent in order to require submission 
of the issue of sole proximate cause. 
—Balias Ry. & Terminal Co. v. Guth¬ 
rie, Civ.App., 206 S.W.2d 638, re¬ 
versed on other grounds 210 S.W.2d 
550, 146 Tex. 585, 

In determining proximate cause 

fact-finding body may look at suc¬ 
cession of events or facts, and ascer¬ 
tain whether they are naturally con¬ 
nected with each other by continu¬ 
ous sequence or are dissevered by 
new and independent agencies. 

Ind.—^Anti-Mite Engineering Co. v. 
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may properly determine that defendant’s negligence 
was not the proximate cause of the injury where, 
and only where,the remoteness clearly appears 
from the evidence or the admitted or stipulated 
facts, as where the evidence manifestly and un¬ 
doubtedly establishes as the efhcient and proximate 
cause of the injury an intervening, independent 
act,^^ or that it was independently and proximately 
produced by the wrongful act, neglect, or default of 
an outside agency or responsible third person.!^ It 
has been held the province of the court, however, 
to determine in the first instance whether or not the 
facts offered in evidence tend to prove an injury to 
plaintiff too remote from defendant's act of negli¬ 
gence to constitute an element of plaintiffs recov- 
ery.i® 


d. Ooncurr^t Causes 

Generally In actions for negligence questions as to 
concurring or sole proximate cause are for the jury un¬ 
less the uncontroverted evidence clearly establishes the 
proximate cause of the injury beyond a reasonable Infer¬ 
ence to the contrary or the evidence is such that the 
jury can only guess or conjecture as to which of several 
acts, conditions, or agencies is the cause thereof. 

Ordinarily questions of sole proximate cause, 
or concurring or contributing causes^'^ are for the 
jury. Thus it is generally for the jury to determine 
whether the injury was proximately caused by con¬ 
curring acts, agencies, or conditions, and which of 
the several causes involved proximately contributed 
thereto, or whether a particular act, agency, or con¬ 
dition was the sole or a proximate cause thereof.^® 


Peerman, 46 N.E.2d 262, 113 Ind. 
App. 2S0—Tabor v. Continental 
Baking Co., 38 N-.E.2d 257, 110 Ind. 
App. 633. 

Mo.—McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App. 
1090. 

11, Cal.—Stasulat v. Pacific Gas & 
Electric Co., 67 P.2d 678, g Cal.2d 
631—Bernard v. Vorlander, 197 P. 
2d 42, 87 Cal.App.2d 436. 

Kan.—Cruzan v. Grace, 198 P.2d 154, 
165 Kan. 638—Smith v. Mead 
Const. Co., 282 P. 708, 129 Kan. 
229. 

Mont.—McNair v. Berger, 15 P.2d 
834, 92 Mont. 441—Boyd v. Great 
Northern Ry. Co., 274 P. 293, 84 
Mont. 84. 

Pa.—Irwin Savings & Trust Co. v. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278—Corpus Jtiris quoted 
iu Helmick v. Township of South 
Union. 185 A. 609, 611, 32.3 Pa. 433. 
Tenn.—Nashville, C. & St. L. Ry. v. 
Harrell, 110 S.W.2d 1032, 21 Tenn. 
App. 353. 

45 C.J. p 1322 note 44. 
proximate aud Intervening* cause 
A new and independent cause is 
not shown as a matter of law unless 
also as a matter of law the alleged 
negligence of defendant was not a 
proximate cause of the injury, and 
whenever an issue of proximate 
cause is under the evidence one of 
fact so also under the same evidence 
an issue of new and independent 
cause is an issue of fact,—Roadway 
Transport Co. v. Gray, Tex.Civ.App., 
135 'S.W.2d 200. 

12, N.C.—Gold V. Kiker, 6 S.R2d 
548, 216 N.C. 511. 

Pa.—Biehl v. Rafferty, 37 A.2d 729, 
349 Pa. 493. 

13, Conn.—Cuneo v. Connecticut Co., 
2 A.2d 220, 124 Conn. 647. 

Ill.—Merlo V. Public Service Co. of 
Northern Illinois, 45 N.E.2d 665, 
381 Ill. 300, followed in 46 N.E.2d 
677, 381 Ill. 336. 

Md.—Baltimore Transit Co, v. Worth, 


62 A.2d 219, 18S Md. 119—Balti¬ 
more Transit Co. v. Bramble, 2 A. 
2d 416, 175 Md. 334—Armiger v. 
Baltimore Transit Co., 196 A. Ill, 
173 Md. 416. 

Pa.—Irwdn Savings & Trust Co, v. 
Pennsylvania R. Co., 37 A.2d 432, 
349 Pa. 278. 

Tenn,—Southeastern Greyhound 

Lines v. Groves, 136 S.W.2d 512, 
175 Tenn. 584, 127 A.L.R. 137 8. 
PlaiutilPs negligence held inter¬ 
vening cause between plaintiff's sec¬ 
ond fall and defendant’s negligence 
which caused prior fall.—S. S. Kres- 
ge Co, v. Kenney, 86 F.2d 651, 66 
App.D.C. 274. 

14. N.C.—Montgomery v. Blades, 23 
S.B.2d 844, 222 N.C. 463. petition 
denied 26 S.E.2d 567, 223 N.C. 331— 
Luttrell V. Carolina Mineral Co., l8 

5. E.2d 412, 220 N.C. 782—Reeves 
V. Staley. 18 S-B.2d 239, 220 N.C. 
573—Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 326, 218 N. 
C. 392—Smith v. Sink, 192 S.E. 108. 
211 N.C. 725—^Herman v. Atlantic 
Coast Line R, Co., 150 S.E. 361, 197 
N.C. 718. 

15. Va.—Gregory v. Lehigh Port¬ 
land Cement Co., 162 S.E. SSI, 157 
Va. 545—Judy v. Doyle, 108 S.E. 

6, 130 Va, 392—Fowlks v. Southern 
Ry. Co., 32 S.E. 464, 96 Va. 742. 

16. Mo.—Reynolds v. Thompson, 215 
S.W.2d 452. 

N.M.—Lucero v. Harshey, 165 P.2d 
587, 50 N.M, 1. 

Proof required 

The issue of sole proximate cause 
must rest on proof of some act inde¬ 
pendent of the negligence of the par¬ 
ties involved in the wrongful act.— 
Dallas Ry. & Terminal Co. v. Guth¬ 
rie, Civ.App., 206 S.W.2d 638, re¬ 
versed on other grounds 210 S.W.2d 
550, 146 Tex. 585. 

17. Fa.—^Landis v. Conestoga 
Transp. Co., Com.PL, 48 Lanc.L. 
Rev. 481, 11 Som.Leg.J. 302, af¬ 
firmed 36 A.2d 465, 349 Pa. 97— 
Kuhn V. Conestoga Transp. Co., 48 
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Lanc.L. Rev. 491, affirmed Landis v. 
Conestoga Transp. Co., 36 A.2d 465, 
349 Pa, 97. 

18, Ga.—Eidson v. Felder, 22 S.E.2d 
I 523, 68 Ga.App. 188. 

! Hawaii.—Young v. Honolulu Con¬ 
struction & Draying Co., 34 Ha¬ 
waii 426. 

Iowa.—Kehm v. Dilts, 270 N.W. 388, 
222 Iowa 826—Schwind v. Gibson, 
260 N.W. 853, 220 low^a 377. 

Md.—Baltimore Transit Co. v. Worth, 
52 A.2d 249, 188 Md. 119—Balti¬ 
more Transit Co. v. Bramble, 2 A- 
2d 416, 175 Md. 334. 

Mo^—Giles v. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568— 
Dixon V. Wabash R. Co., App., 198 
S.W.2d 395. 

N.J.—Fiorentino v. Farr & Bailey 
Mfg. Co., 125 A. 122, 100 N.J.Law 
143. 

Okl.—Oklahoma Ry. Co. v. I very, 204 
P.2d 978—All Am. Bus Lines v. 
Saxon, 172 P.2d 424, 197 Okl. 395. 
Utah.—Miller v. Southern Pac. Co., 
21 P.2d 865. 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

Where result not foreseeable 

The rule has been held to apply in 
those cases where it clearly appears 
that no prudent person could, or 
ought to have, anticipated the result 
of the negligent act.—^Armiger v. 
Baltimore Transit Co., 196 A. Ill* 
173 Md. 416. 

Questions held for jury 

(1) In general. 

Cal.—^Rivera v. Goodenough, 162 P. 

2d 498, 71 Cal.App.2d 223. 

Or.—Dunn v. First Nat. Bank, 39 P- 
2d 944, 149 Or. 97. 

(2) Storm and defendant’s negli¬ 
gence as sole or concurring causes. 
Neb.—Long v. Crystal Refrigerator 

Co., 277 N.W. 830, 134 Neb. 44. 

N.J.—^De Cicco v. Marlou Holding 
Co., 44 A.2d 898, 24 N.J.Misc. 3. 

Pa.—^Kimble v. Mackintosh Hemphill 
Co., 59 A.2d 68, 359 Pa. 46i. 
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Questions as to what negligence,^^ or whose neg¬ 
ligence,including the question whether the neg¬ 
ligence of defendant, or plaintiff, or the person in¬ 
jured,was the.or a proximate cause of the injury 
are for the jury. Where, however, the uncontro¬ 
verted evidence points clearly, beyond a reasonable 
inference to the contrary, to the negligence or act of 
one or more persons as the proximate cause, to the 
exclusion of the negligence or act of the other or 
others, it is for the court to rule as matter of law.^- 
Moreover, it has been held that where the evidence 
is such that a jury can do no more than guess or 
conjecture as to which of several acts, conditions, 
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or agencies, not air of which can be charged to de¬ 
fendant, was in fact the efficient cause, it is for the 
court to decide as matter of law that plaintiffs case 
has not been established.^^ 

e. Inevitable or Unavoidable Accident 

The issue of inevitable op unavoidable accident is gen¬ 
erally one of fact for the Jury where it is raised by the 
evidence. 

Ordinarily the issue of inevitable or unavoidable 
accident should be submitted to the jury where it is 
raised by the evidence,*24 and such issue is raised 
when,^^ and only when,26 there is evidence tend- 


(3) Whether absence of lig“ht on 
stairway was efficient, concurring* 
proximate cause of fall.—Tierney v. 
Kew .York Rapid Transit Corpora¬ 
tion. 277 N.Y.S. 553, 243 App.Div. 782. 

19. Ga.—Smith v. American Oil Co., 
App., 49 S.E.2d 90. 77 Ga.App, 463 
—Bidson v. Felder, 22 S-E.2d 523, 
68 Ga.App. 188—Tybee Amusement 
Co. V, Odum, 179 S.E. 415, 51 Ga. 
App- 1—Southern Ry. Co. v. Slaton, 
154 S.B. 718, 41 Ga.App, 759. 

2a Ga,—^Atlanta Gas Light Co. v. 
Mills, 51 S.E.2d 705, 78 Ga.App. 690 
—Smith V. American Oil Co., 49 S. 
E.2d 90, 77 Ga.App. 463—Eidson v. 
Felder, 22 S.E.2d 523, 68 Ga.App. 
188. 

• Me.—Michaud v. Taylor, 27 A.2d ^20, 
139 Me. 124. 

Md.—Armiger v. Baltimore Transit 
Co., 196 A. Ill, 173 Md, 416. 

Mo.— Corpus Juris cited iu Markley 
V. Kansas City Southern Ry. Co., 
90 S.W.2d 409, 415. 

K.J.—Yanas v. Hogan, 43 A.2d 289, 
133 N.J.Law 188. 

Ohio.—Gordon v. Weber, 162 N.E. 

726, 28 Ohio App. 367. 

Okl.—All Am. Bus Lines v. Saxon, 
172 P.2d 424, 197 Okl. 395. 

Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co., 61 A.2d 846, 360 Pa. 279— 
Corpus Juris avoted in Nelson v, 
Duquesne Light Co., 12 A.2d 299, 
308, 338 Pa. 37— Corpus Juris cit¬ 
ed In Murray y. Pittsburgh Athlet¬ 
ic Co., 188 A. 190. 193, 324 Pa, 486 
— Corpus Juris quoted hi Helmick 
V. Township of South Union, 185 A. 
609, 611, 323 Pa. 433. 

45 C.J. p 1322 note 46. 

21. Ga.—Morris v. Deraney, 22 S.E. 
2d 860, 68 Ga.App. 308—Teasley v. 
Richards, 195 S.B. 310, 67 Ga.App. 
,349. 

Iowa.—McIntyre v- O. B. West Co., 
281 N.W. 353, 225 Iowa 739. 

N-Y.—O'Brien v. Lehigh Valley R. 
Co., 30 N,Y.S.2d 287, 177 Misc. 25, 
affirmed 35 N.Y,S.2d 752, 264 App. 
jDiv. 831, affirmed 46 N,E.2d 847, 
^§9 N.X. 783. 

S.C.—Moody V. Dillon Co., 43 S.E.2d 
201^ 210 S.C. 458—Thompson v. I 


Southern Ry. Co., 37 S.E.2d 278, 
208 S.C. 49—^Norwood v. Atlantic 
Coast Line R. Co., 27 S.E.2d 803, 
203 S.C. 456—^Harrison v. Atlantic 
Coast Line R. Co., 13 S.E.2d 137, 
196 S.C. 259—Worrell v. South Car¬ 
olina Power Co,, 195 S.E. 638, 186 
S.C. 306. 

Tex.—^Postal Telegraph & Cable Co. 

V. Saiier, Civ.App., 108 S.W.2d 259. 

22. Cal.—Edgar v. Citraro, 297 P. 
654, 112 Cal.App. 178, followed in 
297 P. 652. 112 Cal.App. 761—Tray- 
len V. Citraro, 297 P. 649, 112 Cal. 
App, 172, followed in 297 P. 652, 
112 Cal.App. 763- 

Ga.—^Atlanta Gas Light Co. v. Mills, 
51 S,E.2d 705, 78 Ga.App. 690— 
Smith V. American Oil Co., 49 S.B. 
2d 90. 77 Ga.App. 463. 

Md.—Baltimore Transit Co. v. Bram¬ 
ble, 2 A.2d 416, 175 Md. 334. 

Mo.—Stewart v. Quincy, etc., R. Co., 
126 S.W. 1003, 142 Mo.App. 322. 

N.C.—Holt V. Norfolk & W. Ry. Co., 
161 S.E. 76, 201 N.C. >638. 

23. U.S.—Blass v. Virgin Pine Lum¬ 
ber Co., C.C.A.Miss-, 50 F.2d 29. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Bell, 64 P.2d 1249, 49 Ariz. 
99. 

D.C.—Selby v. S. Kann Sons Co., 73 
F.2d 853, 64 App.D.C. 36. 

Iowa.—Ramberg v. Morgan, 218 N. 

W. 492, 209 Iowa 474. 

Ky.—Smith’.s Adm’rs v. Louisville & 
N. R. Co., 32 S.W.2d 1003, 236 Ky. 
174. 

Md.—^Armiger v. Baltimore Transit 
Co., 196 A. Ill, 173 Md. 416. 

Mo.—Guthrie v. City of St. Charles, 
152 S.W.2d 91, 347 Mo. 1175— 

Wurst V. American Car & Foundry 
Co., App., 103 S.W.2d 6. 

Or.—Doumitt v. Diemer, 23 P.2ci 918, 
144 Or. 36—Ronner v. Bekin's 
Moving Storage & Household Ship¬ 
ping Co., 266 P. 627, 125 Or. 280. 
Tex.—Bowles v. Bourdon, 219 S.W.2d 
779. 

45 C.J. p 1323 note 49, 

24. Tex.—Airline Motor Coaches, 
Inc. V. Fields, 166 S.W.2d 917, 140 
Tex. 221—Orange & N. W. R. Co. v. 
Harris. 89 S.W.2d 973, 127 Tex. 13. 
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On proper request 
Defendant is entitled to have fact 
question raised by evidence as to 
whether occurrence complained of 
was accident submitted to jury on 
proper request.—Community Natural 
Gas Co. V. Lane, Civ.App., 133 S.W, 
2d 200, error dismissed Lane v. Com¬ 
munity Natural Gas Co., 134 S.W.2d 
1058, 134 Tex. 255. 

Evidence held sufficient 

To raise issue of unavoidable ac¬ 
cident for jury.—El Paso Electric Co. 

V. Hedrick, Tex.Com.App., 60 S.W.2d 
761—^Alagood v. Coca Cola Bottling 
Co., Tex.Civ.App., 135 S.W.2d 1056, 
error dismissed, judgment correct— 
E. L. Martin, Inc. v. Kyser, Tex.Clv. 
App., 104 S.W.2d 592, error dismissed 
—ALmerican Glycerin Co. v. Ken- 
ridge Oil Co., Tex.Civ.App., 296 S. 

W. '633. 

25. Tex.—Orange & N. W. R. Co. v. 
Harris, 89 S.W.2d 973, 127 Tex. 13 
—Gulf, C. & S. F. Ry. Co. v. Irick, 
Civ.App., 116 S.W. 2d 1099, error 
dismissed—Winn v. Taylor, Civ. 
App., Ill S.W.2d 1149—E. L. Mar¬ 
tin, Inc., V. Kyser, Civ.App., 104 
S.W.2d 692, error ffismissed—Dal¬ 
las Railway & Terminal Co. v. 
Brown, Civ.App., 97 S.W.2d 335, 
error refused—St. Louis South¬ 
western Ry. Co. V. Varnell, Civ. 
App., 97 S.W.2d 320—American 
Glycerin Co. v. Kenridge Oil Co., 
Civ.App., 295 S.W. 633. 

2G. Tex.—Texas & Pac. Ry. Co. v. 
Day, 197 S.W.2d 332, 145 Tex. 277 
—^Dallas Ry. & Terminal Co. v. 
Guthrie, Civ.App., 206 S.W.2d 638, 
reversed on other grounds 210 S. 
W.2d 650, 146 Tex. 585. 

Test for determination 

Iu determining whether issue of 
unavoidable accident is involved, 
facts of particular case must be ex¬ 
amined to ascertain whether there Is 
presented a theory under which acci¬ 
dent could have happened, notwith¬ 
standing all the parties to the trans¬ 
action exercised the degree of cafe 
required by law.—Price v. Leon, Tex. 
Civ.App., 202 S.W.2d 309, refused no 
reversible error. 
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ing: to prove that the injury resulted from some ] 
cause other than the neglig-ence of the parties. It j 
is not raised and may not be submitted for consid- \ 
eration by the jury where either party was guilty of 
negligence in the situation which resulted in the in¬ 
jury,-^ or if there is no evidence tending to prove 
that something other than the negligence of one of 
the parties caused the injury complained of;-^ and 
the fact that the action is against two alleged tort¬ 
feasors does not alter the rule,29 since a dispute 
in the evidence as to whether the injuries resulted 
alone from the negligence of one of the defendants 
presents a question of sole proximate cause and not j 
a question of unavoidable accident^O j 

If the only inference that can reasonably be 
dr<?wn from the evidence is that the injury was the 
result of inevitable accident, the court may properly 
withdraw from the jury the question of defendant’s 
liability but if there is evidence of defendant’s 
negligence as the proximate cause of the injury, or 
if the evidence is conflicting or different inferences 
can reasonably be drawn from the facts as to wheth¬ 
er the injury was the result of negligence or inev¬ 


itable accident, the question of defendant’s liability 
is properly left to the jury.22 

§ 265. - Depending on Nature and State 

of Proof 

a. In general 

b. Conflicting evidence 

c. UncontrovcTted evidence 

d. Inferences from evidence 

a. In General 

In general the Issue of proximate cause Is for the 
Jury where there Is competent evidence to show the 
proximate cause of the injuries alleged, but not where 
there is no evidence, or Insufficient evidence, to Justify 
a finding thereon. 

In actions for negligence the determination of 
whether or not the issue of proximate cause is a 
question for the jury may depend largely on the na¬ 
ture and state of the proof. In general such issue 
should be submitted to the jury if there is compe¬ 
tent evidence to show the proximate cause of the in¬ 
juries alleged,23 or, it has been stated, if there is 


27. Tex.—Good v. Born, Civ.App., 
197 S.W.2d 589, refused no revers¬ 
ible error—Gulf, C. & S. P. Ry. Co. 
V. Irick. Civ.App., 116 S.W.2d 1099, 
error dismissed. 

Wash.—Rettig v. Coca-Cola Bottling 
Co., 156 P.2d 914, 22 Wash.2d 572. 

28. Tex.—Hicks v. Brown, 151 S.W. 
2d 790, 136 Tex. 399—Nussbaum v. 
Anthony, Civ.App., 214 S.W.2d 686, 
error refused, no reversible error— 
Texas Coca-Cola Bottling Co. v. 
Wimberley, Civ.App., 108 S.W.2d 
860, error dismissed. 

29. Tex.—Hicks v. Brown, 151 S.W. 
2d 790, 136 Tex. 399. 

30. Tex.—Hicks v. Brown, supra. 

31. Kan.-r-Missouri Pac. R. Co. v. 
Columbia, 69 P. 338, 65 Kan. 390, 
58 L.R.A. 399. 

45 C.J. p 1323 note 52. 

32. Ky.—Happy Coal Co. v. Smith, 
17 S.W.2d 1008, 229 Ky. 716. 

45 C.J. p 1323 note 54. 

33. U.S.—Bryant v. Phoenix Bridge 
Co., D.C.Me., 43 F.Supp. 162. 

Ala.—Pure Oil Co. v. Cooper, 26 So. 

2d 249, 248 Ala. 68. 

Cal.—Thomas v. Studio Amusements, 
123 P.2d 552, 60 Cal.App.2d 538. 
Fla.—Tampa Shipbuilding & Engi¬ 
neering V. Adams. 181 So. 403, 132 
Fla. 419j rehearing denied Tampa 
Shipbuilding & Engineering Co. v. 
Adams, 181 So. 893, 132 Fla. 419. 
Iowa.—Rulison v. Victor X-Ray Cor¬ 
poration, 223 K.W. 745, 207 Iowa 
895.. • . 

Mich.—Oestrike v. Neifert, 255 N.W. 
226, 267 Mich, 462. 

Mo.—^ole V. Uhlmann .Grain Co., 100 


S.W.2d 311, 340 Mo. 277—Sorenson 
V. Emery, Bird, Thayer Dry Goods 
Co.. 187 S.W.2d 480, 238 Mo.App. 
1241. 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

N.J.—Ross V. Pennsylvania R. Co., 
148 A. 741, 106 K.J.Daw 536. 
N.C.—Lowe V. Taylor. 145 S.E. 611, 
196 X.C. 275. 

Okl.—Oklahoma Biltmore v. Wil¬ 
liams. 79 P.2d 202, 182 Okl. 674— 
Palacine Oil Co. v. Philpot, 289 P. 
2S1, 144 Okl. 123. 

Pa.—Malitovsky v. Harshaw Chemi¬ 
cal Co., 61 A.2d 846, 360 Pa. 279. 
Tex.—Le Master v. Fort Worth 
Transit Co., Civ.App., 142 S.W.2d 
908, reversed on other grounds, 
160 S.W.2d 224, 138 Tex. 512. 

45 C.J. p 1319 note 29. 

drcnmstazitial evidence may be 

sufllcient,—Shephard v. Great Atlan¬ 
tic & Pacific Tea Co., 205 S.W.2d 687, 
305 Ky. 799—City of Louisville v. 
Bailey's Guardian, 90 S.W.2d 712, 
262 Ky. 486. 

Expert medical testimony 

Where cause of disability is of 
such nature as to require testimony 
of expert medical witnesses, ques¬ 
tion of proximate cause remains with 
trier of facts.—Oklahoma Natural 
Gas Co. V. Graham, 111 F.2d 173, 188 
Okl. 521. 

Change coincident with occurrence 
If conditions which have continued 
for a long period of time changed 
coincidentally with the occurrence 
of a new event which in common ex¬ 
perience may have caused the 
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change, there is sufficient evidence of 
causation present for the case to go 
to the Jury.—Richard v. Kaufman, 
D.C.Pa., 4 7 F.Supp. 337. 

Evidence held sufficient to make 
causal connection Jury question 
(1) Generally. 

U.S.—Jorgensen v. York Ice Ma¬ 
chinery Corp., C.C.A.N.Y., 160 F.2d 
432, certiorari denied 68 S.Ct. 60, 
332 U.S. 764, 92 L.Ed. 349—Kriesak 
V. Crowe, C.C.A.Pa., 131 F.2d 1023 
'—Reynolds v. May Department 
Stores Co., O.C.A.Mo., 127 P.2d 306, 
certiorari denied May Department 
Stores Cot v. Reynolds, 63 S.Ct. 31, 
317 U.S. 639, 87 L.Ed. 516—L.aclede 
Steel Co. V. Silas Mason Co., D.C. 
La., 67 F.Supp. 751. 

Cal.—McBvoy v. AmGr..can Pool 
Corp,. 195 P.2d 783, 32 Cal.2d 295. 
Conn.—Cackowski v. Jack A. Hal- 
prin, Inc., 42 A.2d 838, 132 Conn. 
67. 

Md.—Hilton Quarries v. Hall, 158 A. 
19, 161 Md. 518. 

Mass.—Hutchins v, F, W. Woolworth 
Co., 84 N.E.2d 453. 

Mo,—^Kelly v. Kansas City, Building 
& Loan Ass’n, 81 S.W.2d 440, 239 
Mo.App. 6S6. 

N.Y.—Betzag v. Gulf Oil Corp., 83 
N.E.2d 833, 298 N.Y. 358—Toombs 
v. Texas Oil Co., 260 N.Y.S. 773, 
145 Misc. 762. 

Wash.—Dennis v, Maher, 84 P.2d 
1029, 197 Wash. 286. 

45 C.J. p 1319 note 29 [a]. 

(2> Causal connection Justifying 
submission of issue to jury may be 
shown by facta and circumstances 
fairly suggesting that defendant's 
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substantial evidence,or material evidence,^^ or 
any evidence,^6 which would justify a finding that 
defendant’s act or negligence was the proximate 
cause of the injuries alleged, or if the evidence is of 
sufficient weight and character to warrant or 
if plaintiff makes out a prima facie case.^^ Howev¬ 
er, although the courts should be reluctant to take 
the issue of proximate cause from the jury,^^^ and, it 
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has been held, should not do so unless it is plain that 
reasonable men could not reasonably find causal re- 
lation/o the evidence may be such as to make the 
determination of proximate cause a question of law 
for the court.4i Also if there is no evidence, or in¬ 
sufficient evidence, to justify a finding of proximate 
cause the question is one of law for the court and 
should be withdrawn from the jury.42 


neg-ligence proximately produced 
plaintifiC’s injury and affording- a rea¬ 
sonable inference thereof, when reck¬ 
oned in lig-ht of ordinary experience 
and dictates of common sense.—Irby 
V. St. Louis Public Service Co., Mo. 
App., 82 S.W.2d 118. 

<3> Where an accident happens 
without presence of witnesses and 
it is reasonable to infer from facts 
shown In action for injuries that in¬ 
jury resulted from negligence of de¬ 
fendant and that negligence was 
proximate cause of injury, a ques¬ 
tion of fact is raised for jury.— 
'Towns V. Texas & N. O. R. Co., Tex. 
Civ.App., 112 S.W.2d 265, error dis¬ 
missed. 

(4) Where plaintiff has proved 
state of facts bringing case within 
res ipsa loquitur doctrine and de¬ 
fendant has presented evidence to 
overcome prima facie case, whether 
injury was result of defendant’s neg¬ 
ligence is generally question of fact 
for jury.—Klein v. Price, 65 P.2d 198, 
179 Okl. 272. 

Cause of fall 

Cal-—^Rivera v. Goodenough, 162 P. 

2d 498, 71 Cal.App.2d 223. 

Ga.—^Southern Grocery Stores v. 
Greer, 23 S.B.2d 484, 68 Ga.App. 
683. 

Minn.—Johnson v. Evanski, 22 l^.W. 

2d 213, 221 Minn, 323. 

Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568. 
N'.T.—Betzag v. Gulf Oil Corp., 83 
N.R2d 833, 298 R.T. 358. 

Tex.—McCrory's Stores Corporation 

V. Murphy, Civ.App., 164 S.W.2d 
735, error refused—^Renfro Drug 
Co. V. Jackson, Civ.App., 81 S.W.2d 
161, error granted—Crystal Pal¬ 
ace Co. V. Nelson, Civ.App., 300 S. 

W. 183. 

34. IT.S.—Pitx^irn v. Brandes, C.C-A, 
Mich., 87 P.2d 928, certiorari denied 
S7 S.Ct. 939, 301 U.S. 706, 81 L.Ed. 
1360. 

Ariz.—^Nichols v. City of Phoenix, 202 
P.2d 201. 68 Ariz. 124. 

Bly :—^Payne v. High Splint Coal Co., 
m S.W.3d 299, 239 Ky. 634. 

Mo,—^Van Brock v. First Nat. Bank 
in St. Louis, T61 S.W.2d 258, 349 
Mo, 425. 

Or.—Bevin v. Oregon-Washington R. 
& Nav. Co., 298 P. 204, 136 Or. 18, 
-certiorari denied Oregon-Washing¬ 
ton R. & Nav. Co. V. Bevin, 52 S.Ct. 
21, 284 U.S. 639, 76 L.Ed. 543. 


When standard of duty is not fixed 
Cal.—Lacy v. Pacific Gas & Electric 
Co., 29 P.2d 781, 220 Cal. 97. 

Okl.—Missouri Motor Distributing 
Co, V. Barker, 39 P.2d 544, 170 Okl. 
183. 

Demurrer to evidence should he de^ 
nied if there is any substantial evi¬ 
dence that defendant’s negligence 
proximately caused the injuries.— 
Miller v. W. E. Callahan Const. Co., 
Mo.App., 46 S.W.2d 948. 

probative facts from which causal 
relation may be reasonably inferred 
is sufficient to require submission of 
issue to jury.—^Apache Ry. Co. v. 
Shumway, 158 P.2d 142, 62 Ariz. 359, 
159 A.L.R- 857. 

35. Tenn.—Osborn v. City of Nash¬ 
ville, 185 S.W.2d 610, 182 Tenn. 197 
—Bailey v. Alloway Bros. Co., 192 
S.W-2d 849, 29 Tenn.App. 1. 

36. Conn.—Colligan v. Reilly, 26 A. 
2d 231, 129 Conn. 26. 

Ill.—McLaughlin v. Alton R. R., 278 
Ill.App. 551. 

S.C.—^Worrell v. South Carolina 
Power Co.., 195 S.E. 638, 186 S.C. 

I 306. 

I 45 C.J. p 1319 note 29. 

37. Iowa,—^Whetstine v. Moravec, 
291 N.W. 425, 228 Iowa 352. 

Mo.—Tueteberg v. St, Louis Public 
Service Co., App., 41 S.W.2d 956. 
m civil cases 

(1) The preponderance or greater 
weight of evidence is sufficient.— 
Whetstine v. Moravec, 291 N.W. 425, 
228 Iowa 352. 

(2) Where circumstances support¬ 
ing a theory of negligence are of 
greater weight than evidence sup¬ 
porting the theory of no negligence, 
it becomes a question of fact for the 
jury to determine whether the cause 
of injury was the negligence alleged. 
—^Whetstine v. Moravec, supra. 

38. Ohio.—Manchester v. Youngs¬ 
town Sheet & Tube Co., App., 46 
N.E.2d 780. 

39. Colo.—O’Connor v. Boulder Col¬ 
orado Sanitarium Ass’n, fll P.2d 
633, 107 Colo, 290. 

40. Conn.—^Mahoney v. Beatman, 147 
A 762, 110 Conn. 184, 66 A.L.R. 
1121 . 

41. Tex.—^Ames v. Herrington, Civ. 
App., 139 S-W.2d 183, error dis¬ 
missed judgment correct—McCoy 
V. Beach-Wittman Co., Civ.App., 22 
S.W.2d 714, error dismissed. 
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42. U.S.—- Atlantic Coast Line R. co. 
V. Driggers, S.C., 49 S.Ct. 4S0 279 
U.S. 787, 73 L.Ed. 957—Sears. 
buck & Co. V. Johnson, C.C.A.Okl., 
91 P.2d 332—Johns-Manville v. 

Pocker, C.C.A.Mo., 26 F.2d 204_ 

Myers v. Kaufmann Department 
Stores. D.C.Pa., 57 P.Supp. 577, af¬ 
firmed, C.C.A., 149 P.2d 968. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631 
—Dull V. Atchison, Topeka & S, P 
By. Co., 81 P.2d 158, 27 Cal.App.2<i 
473—Johnson v. Pickwick Stages 
System, 291 P. 611, 108 Cal.App. 
279. 

Colo.—O’Connor v. Boulder Colorado 
Sanitarium Ass’n, 111 P,2d 633, 107 
Colo. 290. 

D.C.—S. S. Kresge Co. v. Kenney, 86 
P.2d 651, 66 App.D.C. 274—Selby v. 
S. Kann Sons Co., 73 P.2d 853, 64 
App.D.C. 36. 

Ga.—Campbell v, H. L. Green Co., 46 
S.E.2d 351, 76 Ga.App. 477. 

Ill.—Schmidt v. Danger, S3 N.E.2d 
34, 336 Ill.App. 158. 

Iowa.—Gowing v. Henry Field Co., 
281 N.W. 281, 225 Iowa 729—Mc¬ 
Daniel V. Stitsworth, 275 N.W. 672, 
224 Iowa 289—Cabrnosh v. Penick 
& Ford, 252 N.W. 88, 218 Iowa 972. 
Kan.—Wills v. Lehigh Portland Ce^ 
ment Co., 195 P.2d 674, 166 Kan. 
546. 

Ky.—Wright v. Sales, Inc., 78 S.W.2d 
23, 257 Ky. 338—Lexington Ice Co. 

V. Williams' Adm'r, 33 S.W.2d 14, 
236 Ky, 318—Spencer's Adm'r v. 

■ Number Four Superior Coal Co., 16 
S.W.2d 16S, 228 Ky. 799. 

Mass.—Curtin v. Hathaway Baking 
Co., 29 N.E.2d 188, 301 Mass. 613. 
Mich.—^Holgate v. Chrysler Corpora¬ 
tion, 271 N.W. 539, 279 Mich. 24. 
Mo.—^Brashear v. Missouri Power & 
Light Co., 49 S.W-2d 639, 226 Mo. 
App. 1160. 

Neb.—Bowerman v. Greenberg, 7 N. 

W. 2d 711, 142 Neb. 721—Waten- 
paugh V. L. L. Coryell & Son, 283 
N.W, 204, 135 Neb- 607. 

N.J.—Rickards v. Sun Oil Co., 4l A. 

2d 267, 23 N.J.Misc. 89. 

N.T.-^Korn v. Capitol Hall, 69 N.Y. 
S.2d 248. 

N.C.—Conley v. Pearce-Young-Angel 
Co., 29 S.E.2d 740, 224 N.C. 211. 
Okl.—Sheridan v. Deep Rock Oil 
Corp., 205 P.2d 276—Southwestern 
Motor Carriers v. Nash, 159 P.2d 
745, 195 Okl. 604—Leslie v. Ham¬ 
mer. 163 P.2d 101. 194 Okl. 685— 
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been stated that the rule as to when a directed ver¬ 
dict is proper is applicable to questions of proximate 
cause."^^ 

In some jurisdictions a scintilla of evidence is suf¬ 
ficient to take to the jury the question of proximate 
cause,but in other jurisdictions it is not sufii- 
cient.^5 If there is evidence which would warrant 
the jury in finding that the negligence of defendant 
was the proximate cause of the injury it is not nec¬ 


essary that the evidence exclude the possibility of 
accident or of a cause for which defendant is not 
liable,or of everything which might possibly have 
contributed thereto.'^^ 

Speculation or conjecture. The issue of proxi¬ 
mate cause is not for the jury where the evidence 
connecting the injury with the alleged negligence 
amounts to mere speculation or conjecture,*^^ as 
where the evidence is equally consistent with the ab- 


Shell Petroleum Corporation v. 
Voss, 126 P.2d 540, 100 Okl. 675— 
Shell Petroleum Corporation v. 
Worley. 91 P.2d 679, 1S5 Okl. 265 
—Prest-O-Lfite Co. v. Howery, 37 
P.2d 303, 169 Okl. 408. 

Tenn.—Nichols v. Smith, 111 S.\V.2d 
911, 21 Tenn.App. 478. 

Tex,—Safeway Stores of Texas v. 
Brigrance, Civ.App., 118 S.W.2d 812, 
error dismissed—Ramirez v. Sal¬ 
inas, Civ.App., 90 S.W.2d S91, error 
dismissed 117 S.W.2d 56, 131 Tex. 
637. 

W.Va.—Goff V. City Lines of West 
Virginia, 43 S.E.2d 800. 

45 C.X p 1319 note 30. 

When viewed in light most favor¬ 
able to plaintiff 

Minn.—Hamilton v. Vare, 239 N.W. 
659, 184 Minn. 580. 

K.C.—Luttrell v. Carolina Mineral 
Co., 18 S.E.2d 412, 220 N.C. 782— 
Reeves v. Staley, 18 S.E.2d 239, 220 
N.C. 573—Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 326, 218 N.C. 
392. 

Proof required 

(1) Mere proof of negligence and 
subsequent injury is not always suf¬ 
ficient.—Iman v. Walter Freund 
Bread Co., 58 S.W.2d 477, 332 Mo. 461 
—Sorenson v. Emery, Bird, Thayer 
Dry Goods Co., 187 S.W.2d 480, 238 
Mo.App. 1241—Bowman v. Moore, 167 
S.W.2d 675, 237 Mo.App. 1163—Sisk 
V, Chicago, B. & Q. R. Co., Mo.App., 
67 S.W.2d 830. 

(2) The jury must decide the is¬ 
sue of proximate cause from facts as 
such, which must be substantially 
sufficient in detail to support jury's 
conclusion,—Columbus & G. R. Co. v. 
Coleman, 160 So. 277, 172 Miss. 514. 

On demurrer to evidence 

Unless it is reasonably apparent 
that injury suffered by plaintiff is 
the causal effect from defendant’s 
wrongful act, a demurrer to plain- 
tifTs evidence should be sustained. 
—M- & D. Motor Freight Lines v. 
Kelley, Okl., 202 P.2d 215—Janow v. 
Lewis, 172 P.2d 315, 197 Okl. 415— 
Hull V. Oklahoma City Baseball Co., 
163 P.2d 982, 196 Okl. 40—Blackwell 
V. Miller, 73 P.2d 852, 181 Okl. 348— 
Patrick V. Oklahoma City, 41 P.2d 
103, 170 Okl. 545—Atchison, T. & S. 
F. Ry. Co. V. Phillips, 12 P.2d 90S, 158 
Okl. 141—Gulf, C. & S. F. Ry. Cb. v. 
Nail, 10 P.2d 668, 156 Okl, 294, 


Evidence held insufficient to make ju¬ 
ry question 

(1) Generally, 

Mass.—Callaghan v. R. H, VTiite Co., 
22 N.E.2d 10, 303 Mass. 413. 

Pa.—Manning v. Baltimore & O. R. 
Co., 146 A, 30. 296 Pa. 380. 

(2) Cause of fall. 

Ky.—Kroger Grocery & Baking Co. 
V. Spillman. 130 S.W.2d 7S6, 279 
Ky. 366. 

Mo.—Boyd V. Logan Jones Dry Goods 
Co., 101 S.W.2d 348. 340 Mo. 1100. 
N.J.—Trilling v. H. L. Green Co., 
31 A.2d 206, 130 N.J.Law 36— 
Toscani v. Quackenbush Co., 170 
A. 212, 112 N.J.Law 173. 

Ohio.—Torok v. Stambaugh-Thomp- 
son Co,, App., 43 N.E.2d 653. 

Pa,—Brannagan v. Great Atlantic <& 
Pacific Tea Co., 41 A.2d 869, 352 
Pa. 18. 

S.D.—Torbet v. F. W. Wool worth 
Co,. 238 N.W. 140, 59 S.D. 47. 

(3) Whether explosion of keg was 
caused by pressure by fermentation 
of beer contained therein,—Prank 
Fehr Brewing Co. v. Corley, 9$ S.W. 
2d 860, 265 Ky. 308. 

(4) Whether gas company's negli¬ 
gence in permitting discharge of oil 
into harbor was proximate cause of 
fire which destroyed sulphur on 
wharf,—Texas Gulf Sulphur Co. v. ^ 
Portland Gas Light Co.. C.C.A.Me., 
57 F.2d 801, certiorari denied 53 S. 
Ct, 7, 287 U.S. 601, 77 L.Ed. 523. 

(5) Whether statement of painting 
contractor to roofing contractor that 
steel sheets could be laid when paint 
was not dry was proximate cause of 
injury caused by roofing sheets slip¬ 
ping while they were being laid.— 
Sharble v. Kuehnle-Wilson, Inc., 59 
A.2d 58, 359 Pa, 494. 

43. U.S.—Brady v. Southern Ry. Co., 
N.C., 64 S.Ct. 232, 320 U.S. 476, 88 
L.Ed. 239—Raudenbush v. Balti¬ 
more & O. R. R., D.C.Pa,, ’63 F. 
Supp. 329, new trial denied 65 P. 
Supp. 6, reversed on other grounds, 
C.C.A., 160 F.2d 363. 

44. Ala.—Norwood Hospital v. 
Brown, 122 So. 411, 219 Ala. 445, 

45. D.C.—S. S. Kresge Co. v. Ken¬ 
ney, 86 F.2d 661, 66 App.D.C. 274 

Ky.—Routzahn v. Brown Hotel, 211 
S.W.2d 848, 307 Ky. 548. 

46. Mass.—Mucha v. Northeastern 
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I Crushed Stone Co., 30 N.E.2d 87X 
j 307 Mass. 592, 

Mo.—Sparks v. Auslander, 182 S.W- 
2d 167, 353 Mo. 177—Van Brock 
v. First Nat. Bank in St. Louis, 
161 S.W.2d 258, 349 Mo. 425— 

Finley v. St. Louis-San Francisco 
Ry. Co., 160 S.W.2d 735, 349 Mo. 
330—Cech V. Mallinckrodt Chemi¬ 
cal Co., 20 S.W.2d 609, 323 Mo. 601 
—Sorenson v. Emery, Bird, Thayer 
Dry Goods Co., 187 S.W.2d 480, 
238 Mo.App. 1241—Bell v. Wagner. 
178 S.W.2d 813, 238 Mo.App. 152, 
transferred, see, -Sup., 169 S.W.2d 
374. 

The test is whether the circum¬ 
stances are such as to satisfy rea¬ 
sonable and well-balanced minds that 
accident resulted from the negli¬ 
gence of defendant.—Jones v. Mon¬ 
roe Electric Oo., 39 A.2d 569. 350 
Pa. 539. 

47. Pa.—Rozumailski v. Philadel¬ 
phia Coca-Cola Bottling Co., 145 
A. 700, 296 Pa. 114. 

4B. U.S.—Parker v. Gulf Refining 
Co., C.C.A.Ohio, 80 F.2d 795. 

Ala.—Alabama Power Co. v. Bryant, 
146 So. 602, 226 Ala. 251. 

; Ariz.—Central Arizona Light & Pow- 
i er Co. v. Bell, 64 P.2d 1249, 49 
I Ariz. 90. 

Cal.—Chapman v. Title Ins. & Trust 
Co., 158 P.2d 42. 68 Cal.App.2d 
745—Dull V. Atchison, Topeka & 
.S. F. Ry. Co., 81 P.2d 158, 27 Cal. 
App.2d 473. 

Kan.—^Wills v. Lehigh Portland Ce¬ 
ment Co., 195 P.2d 574, 165 Kan. 
546. 

Ky.—Shephard v. Great Atlantic & 
Pacific Tea Co., 205 S.vV.2d 687. 
305 Ky. 799—Elcomb Coal Co, v- 
Gray's Adm'x, 115 S.W-2d 1056, 273: 
Ky. 230—Frank Fehr Brewing Co. 
V. Corley, 96 S.W.2d 860, 265 Ky. 
308—Mitchell's Adm’x v. Harlan 
Central Coal Co„ 93 S.W.2d: 347, 
263 Ky. 702—Spencer’s Adm’r v. 
Number Four Superior Coal Co., 
16 S.W.2d 168, 228 Ky. 799. 

Md.—Corpus Juris quoted iiL Indus¬ 
trial Service Co. v. State, to Use 
of Bryant, 6 A.2d 372, 378,. 176 Md. 
625. 

Mass.—Gilmore v. Kilboum, 58 N.EL 
2d 143, 317 Mass. 358—Curtin v. 
Hathaway Baking Go.,. 29 N-E.2d 
188, 301 Mass. 613. 



§ 265 


NEGLIGENCE 


sence as with the existence of defendant’s negli¬ 
gence as the proximate cause of the injury,^^ or 
shows that it is as likely the injury happened from 
one cause as another and that defendant is not re¬ 
sponsible for one cause,or raises only a mere pos¬ 
sibility that the negligence of defendant caused the 
injury.si 

b. Conflicting Evidence 

The question of proximate cause Is for the jury where 
the evidence thereon is conflicting. 

The question of proximate cause is for the jury 
where the evidence thereon is conflicting,or 
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where the evidence is conflicting or in dispute and 
is susceptible of more than one inference,53 or the 
facts and inferences are not clear.54 

c. Uncontroverted Evidence 

Where the facts are agreed on or undisputed and 
but one inference or conclusion can be drawn therefrom 
it is the province of the court to determine the question 
of proximate cause. 

Although the question of proximate cause is usu¬ 
ally one for the jury, it is such only when the evi¬ 
dence warrants doubt thereon.55 Where the facts 
are agreed on or undisputed,^^d but one infer- 


Okl.—Safeway Stores y. Puller, 118 
P.2d 649, 186 Okl. 556- 
Pa.—Manning- v. Baltimore & O. R- 
<3o., 146 A. 30, 296 Pa. 380. 

Tex.—^Paris & G. X. R. Co. v. Staf¬ 
ford, Com.App., 53 S.W.2d 1019. 
Wash.—Rae v. Xelson, 277 P. 75, 152 
Wash. 10. 

45 C.J. p 1319 note 32, p 1322 note 39. 
Taking case from jury in general 
see supra § 251. 

Cause of fall 

R.I.—McDonald v. F. W- Woolworth 
Co., 20 A.2d 250, 66 R.I. 488. 

49* TJ.S.—E. I. Du Pont De Nemours 
& Co. V. Baridon, C.C.A.Iowa, 73 P. 
2d 26. 

Ky.—Louisville & N. R. Co. v. 
Adams' Adm'x, 190 S-W.2d 690, 301 
Ky. 7—McKeehan v. Louisville & 
K R. Co., 172 S.W.2d 580, 294 Ky. 
821—Chesapeake & O. Ry. Co. v. 
Butcher^s Adm'r, 91 S.W.2d 551, 
263 Ky, 45—Spencer's Adm'r v. 
Number Pour Superior Coal Co., 
16 S.W.2d 168, 228 Ky. 799. 

N.T.—Kalinowski v. Joseph T. Ryer- 
son & Son, 272 N.T.S. 759, 242 App, 
Div. 43, motion denied 195 N.E. 
222, 266 N.T. 608, affirmed 200 N.E. 
304, 270 N.T. 532—^Kalonczyk v. 

State, 285 N.Y.S. 623, 158 Misc. 431. 
Tenn.—^Vandergriff v. Willett, 137, S. 
W.2d 957, 24 Tenn.App. 29—Nash¬ 
ville Gas & Heating Co. v. Phil¬ 
lips, 69 S.W.2d 914, 17 Tenn.App. 
64S. 

Wis.—Baars v. Benda, 23 N.W-2d 
477, 249 Wis. 65. 

50. Tenn.—^Louisville & N. R. Co. v. 
Dillehay, 3 Tenn.App. 476. 

51. Ala.—Brown Funeral Homes & 
Insurance Co. v. Baughn, 148 So. 
154, 226 Ala. 661—^Alabama Power 
Co. V. BryanL 146 So. 602, 226 Ala. 
251. 

Colo.—O'Connor v. Boulder Colorado 
Sanitarium Ass'n, 111 P.2d 633, 107 
Colo. 290. 

Md.—^Baltimore Transit Co. v. Worth, 
52 A.2d 249, 188 Md. 119—Balti¬ 
more Transit Go. v. Bramble, 2 A. 
24 416, 175 Md. 334—Armiger v. 
Baltimore Transit Co., 196 A. Ill, 
173 Md. 416. 


52, U.S.—^Jorgensen v. York Ice 
Machinery Corp., C.C.A.N.Y., 160 

F.2d 432, certiorari denied 68 S.Ct. 
69, 332 U.S. 764, 92 L.Ed. 349. 

Ala.—Great Atlantic & Pacihc Tea 
Co. V. Miller, 156 So. 834, 229 Ala. 
313- 

Ga.—Teasley v. Richards, 195 S.E. 

310, 57 Ga.App. 349. 

Idaho.—Berland v. City of Hailey, 
101 P.2d 17. 61 Idaho 333—Miller 
V. Gooding Highway Dist., 41 P.2d 
625, 55 Idaho 258. 

Ky.—Kentucky Traction & Terminal 
Co. V. Roman’s Guardian, 23 S.W. 
2d 272, 232 Ky. 285. 

Me.—Hatch v. Globe Laundry Co., 
171 A. 387, 132 Me. 379. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2d 372, 176 
Md. 625. 

Mich.—Gimino T. Sears, Roebuck & 
Co., 14 N.W.2d 536, 308 Mich. 666— 
Harding v. Blankenship, 264 N.W. 
312, 274 Mich. 118. 

Mo.—Finley v. St. Louis-San Fran¬ 
cisco Ry. Co., 160 S.W.2d 735, 
349 Mo. 330—^Wills v. Berberich's 
Delivery Co., 134 S-W.2d 125, 345 
Mo- 616. 

N.J.—Yanas v. Hogan, 43 A.2d 289, 
133 N.J.Law 188—Pottle v. Linde 
& Griffith Co., 145 A. 636, 7 N.J. 
Misc. 377. . ' 

Ohio.—Mitchell v. Great Eastern 
Stages, 19 N.E.2d 910, 60 Ohio App. 
144. 

Okl-—Oklahoma Ry. Co. v. Ivery, 
204 P.2d 978—^All Am. Bus Lines 
V. Saxon, 172 P.2d 424, 197 Okl. 
395—Oklahoma Natural Gas Co. v. 
Pack, 97 P.2d 768, 186 Okl. 330— 
Oklahoma Natural Gas Go. v. 
Courtney. 79 P-2d 235, 182 Okl. 
582—^Hoyt t. St. Louis-San Fran¬ 
cisco Ry, Co., 4 P,2d 747, 153 Okl. 
7—Gourley v. Jackson, 285 P. 84, 
142 Okl. 74. 

Or.—^Austin v, Portland Traction Co., 
182 P.2d 412, 181 Or. 470. 

Pa.—^Fasciono v. Lasher, Com.Pl., 
25 Erie Co. 324—^Repp v. Finkel, 
Com.Pl„ 32 North.Co. 15. 

Tenn.—^Dennis v. Isler, 8 Tenn-App. 
1 * 


Wis.—Schultz V. Brogan, 29 N.W 2d 
719, 2'51 Wis. 1390. 
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Conflicting circtunstances 
Where cause of injury is based on 
circumstantial evidence, and circum¬ 
stances supporting theory of negli¬ 
gence are of greater weight than 
evidence supporting theory of no 
negligence, whether injury resulted 
from negligence alleged becomes 
question of fact for jury.—Boles v. 
Hotel Maytag Co., 253 N.W. 516, 218 
Iowa 306. 

Cause of fall 

Ky.—F. W. Woolworth Co. v. Brown, 
79 S.W,2d 362, 258 Ky. 29. 

N.J.—Gordon v. General Launderers, 
18 A.2d 719, 126 N.J.Law 78. 

Tenn.—Louisville & N. R. Co. v. Dil¬ 
lehay, 3 Tenn.App. 476. 

53. Cal.—^Ferguson v. Nakahara, 110 

P.2d 1091, 43 Cal.App-2d 435— 

Ketchum v. Pattee, 98 P.2d 1061, 
37 Cal.App.2d 122. 

Minn.—Johnson v. Evanski, 22 N.W. 
2d 213, 221 Minn. 323. 

54. U.S.—Kriesak v. Crowe, D.C. 
Pa., 44 F.Supp. 636, affirmed, C.C. 
A., 131 F.2d 1023. 

55. Iowa.—Scoville v. Clear Lake 
Bakery, 239 N.W. 110, 213 Iowa 
534. 

56. Kan.—^Whitcomb v. Atchison, T. 
& S. P. Ry. Co., 280 P. 900, 128 
Kan. 749. 

N.C.—Luttrell v. Carolina Mineral 
Co., 18 S.E.2d 412, 220 N.C. 782— 
Reeves v. Staley. 18 S.E.2d 239, 
220 N.C. 573—^Pearson v. National 
Manufacture & Stores Corporation, 
14 S.E.2d 811, 219 N.C. 717—Hln- 
nant v. Atlantic Coast Line R. Co., 
163 S.E. 655, 202 N.C. 489. 

Pa.—Kline v. Moyer, 191 A. 43, 325 
Pa. 357, 111 A.L.R. 406—Stone v. 
City of Philadelphia, 153 A. 550, 
302 Pa. 340—Georges v. Reading 
Co., 68 A.2d 191, 162 Pa.Super. 475 
—rBoston V- Williams, Com.Pl,, 35 
Del.Co. 363—Kinnear v. Dake, Com. 
PL, 32 Erie Co. 1—Hafler v. Faut, 
Com.PL, 28 North.Co. 398. 
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< ncc or concliihion can be drawn therefrom,it is 
the province of the court to determine the question 
of proximate cause; and it has also been held for 
the court to say, as a matter of law, whether action¬ 
able negfligence can be inferred on undisputed facts 


viewed most favorably to plaintiff.^S Thus proxi¬ 
mate cause is for the court where it appears from 
the undisputed facts that the act or neg;ligence com¬ 
plained of was not the proximate cause of the in- 
jury,^^^ or where no causal relation between the neg- 


57. U.S.—Pafiflc S. ^ Co. v. Holt, 

C.C.A.Or,, 77 F.2d 192. 
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162 So. 675, 230 Ala. 601—Morgan 
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cited in Edgar v. Citraro, 297 P. 
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in 297 P. 652, 112 Cal.App. 761— 
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App. 172, followed in 297 P. 652, 
112 Cal.App. 763. 
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Amusement Co., 287 P. 650, 87 
Colo. 294. 
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versed on other grounds 182 S.E. 
384. 181 Ga. 386, and vacated 182 
S.E. 623, 52 Ga.App. 127—Centra! 
of Georgia Ry. Co. v. Leonard, 176 
S.E. 137, 49 Ga.App. 689—Copeland 
V. McElroy, 176 S.E. 67. 49 Ga. 
App. 490—Smith v. Kleinberg, 174 
S.E. 731, 49 Ga.App. 194—Queen 
V. Patent Scaffolding Co., 167 S.E, 
789, 46 Ga.App. 364—Brown v. 

Savannah Electric & Power Co., 
167 S.E. 773, 46 Ga.App. 393— 
Johnson v. Wefford Oil Co., 157 
S.E. 349. 42 Ga.App. 647. 
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Dist.. 154 P.2d 490. 65 Idaho 833. 
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677, 381 III. 336—Ogden v. Keck, 
253 Ill.App. 444. 
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257, 110 Ind,App. 633. 

Iowa.—Dunham v. Des Moines Ry. 
Co., 35 N.W.2d 578—Lindquist v. 
Des Moines Union Ry. Co., 30 N.W. 
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' 157 Kan. 378. 
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I W.2d 264. 221 Ky. 274. 
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322, 135 Me. 372, 
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I Md. 625. 
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Light Co.. 43 X.K.2d 340, 312 Mass. 
S9—Jonfs V. Hayden, 37 X.E.2d 
243, 310 Mass, 90—McKenna v. 
Andreassi, 197 X.B. 879, 292 Mass. 

O j »» 

Minn.'—Xees v. Minneapolis St. Ry. 
Co., 16 X.W.2d 758, 21S Minn. 

532—Anderson v. Johnson, 294 X. 
W. 224. 2fS Minn. 373—Kulla v. 
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279 X.W. 841, 203 Minn. 76. 
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W. 673, 133 Xeb. 699. 

X.J.—Card v. Carrigan, 61 A.2d 263, 
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Schneider. 164 A. 480. 110 X.J.Law’ 
239. 

X.M.—^IVhite v. Montoya, 126 P.2d 
471, 46 X.M. 241. 

X.C.—Thomas v. Thurston Motor 
Lines, 52 S.E.2d 377, 230 X.C. 122. 
X.D.—Leonard v. North Dakota Co¬ 
op. Wool Marketing Ass’n, 6 X.W. 
2d 576, 72 X.D. 310—State v. Yel¬ 
low Cab Co., 245 N.W. 382, 62 X.D. 
733. 

Ohio.—Shevetz v. City of Campbell, 
44 X.E.2d 141. 69 Ohio App. 479— 
Judt V. Reinhardt Transfer Co., 
17 Ohio Supp. 105. 

Okl.—Lone Star Gas Co. v. Parsons, 
14 P.2d 369, 159 Okl. 52. 

S.C.—Horne v. Atlantic Coast Line 

R. Co.. 181 S.E. 642, 177 S.C. 461. 
Tenn.—Illinois Cent. R. Co. v. Xich- 

ols, IIS S.W.2d 213, 173 Tenn. 
602—McGinniss v. Brown, 204 S. 
W.2d 334, 30 Tenn.App. 178—^West¬ 
ern Union Tel. Co. v. Dickson, 173 

S. W.2d 714, 27 Tenn.App. 752— 
Tri-Stabe Transit Co. of Louisiana 

V. Duffey, 173 S.W.2d 706. 27 Tenn. 
App. 731—Brodie v. Miller. 143 S. 

W. 2d 1042, 24 Tenn.App. 316— 
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j Inc., V. McGhee, 86 S.W.2d 570, 
■ 19 Tenn.App. 277—Phillips-Buttorff 

f Mfg. Co. V. McAlexander, 15 Tenn. 

, App. 618. 
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V. Ipiger.s. Civ.App., 183 S,W.2d 
751, nlhrmed 184 S.W.2d S.35. 143 
Te::. 343—McCullough Box & Cmte 
Co. V. Liles. Civ.App., 162 S.W.2d 
10,'■.5, error refused—Burton v. Bil¬ 
lingsley, (hv.App., 129 S.W.2a 439, 
error refused—Ramirez v. Saiinas, 
Civ.App., 90 S.W.2d 891, error dis¬ 
missed 117 S.W.2d 56, 131 Tex. 
537—Schumacher Co. v. Bahn, Civ. 
App., 7S S.W.2d 205, error dis¬ 
missed—Crow V. Southwestern 
Tran.sp. Co., Civ.App., 73 S.W.2d 
607, error refused. 

Va.—Scott V. Simms. 61 S.B.2d 250, 
ISS Va. 80S—Hubbard v. Murray, 
3 S.E.2d 397, 173 Va. 448—W'allace 
V. Jones, 190 S.E. 82, 168 Ya. 38. 
Wash.—Zurfluh v. Lewis County, 91 
P.2d 1002, 199 Wash. 378—Dennis 
V, Maher, 84 P.2d 1029, 197 Wash. 
286. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied 5 P.2d 276, 43 Wyo. 
350. 

45 C.J. p 1320 note 34. 

Mere proof of negligence 
The mere proof of negligence does 
not in itself present conclusive evi¬ 
dence of proximate cause.—Glasco v. 
Mendelman, App., 58 X.E.2d 94, re¬ 
versed on other grounds 56 X.E.2d 
210, 143 Ohio St. €49. 

Injury causing susceptibility to dis¬ 
ease 

If injury progressively so reduces 
general vitality of person injured 
as to make him peculiarly suscept¬ 
ible to disease which is contracted, 
the chain of causation Is not thereby 
broken as matter of law.—Wallace v. 
Ludwig, 198 N.E. 169, 292 Mass. 251. 
53. Kan.—Jones v. Kansas City 
Public ‘ Service Co., 147 P.2d 723, 
158 Kan. 367. 

53, Ga-—Letton v. Kitchen, 142 S.E. 
658, 166 Ga. 121—Williams v. 

Southern Ry. Co., 46 S.E.2d 593, 
76 Ga-App. 559—Tallman v. Green, 
41 S.E.2d 339, 74 Ga.App. 731— 
Seymour v. City of Elberton, 29 
S,E.2d 767, 67 Ga.App. 426—Adams 
V. Jackson, 166 S.E. 258. 45 Ga. 
App. 860, followed in Adams v. 
Price, 166 S.E. 260, 45 Ga.App. 
862. 

Ill.—Knaus v. Southern Ry. Co., 245 
IlLApp. 192, 

Ky. —^Routzahn v. Brown Hotel, 211 
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ligence of defendant and plaintiffs injuries can rea¬ 
sonably be found,or where it is equally clear and 
indisputable beyond any reasonable inference to the 
contrary that defendants negligence,®^ or plain¬ 
tiffs negligence,®^ as the case may be, was the prox¬ 
imate cause thereof; and it has been held that only 
in such cases may the court declare as a matter of 
law whether an act is the proximate cause of an in¬ 
jury. 


d. Inferences from Evidence 

In actions for negligence questions of proximate cause 
are for the jury where their determination depends on a 
state of facts from which different minds might reason¬ 
ably draw different inferences. 

The issue of proximate cause of an injury in ac¬ 
tions for negligence is for the jury where its de¬ 
termination depends on a state of facts from which 
diiferent minds might reasonably draw different in¬ 
ferences®^ or where the evidence is not entirely free 


S.W.2d 848, 307 Ky. 548—Park 

Circuit & Realty Co. v. Ring-o’s 
Guardian, 46 S.W.Sd 106, 242 Ky. 
255—Knecht v. Buckshorn, 25 S.W. 
2d 727, 233 Ky. 329. 

N.J.—Miller v. Davis & Averill, 61 
A.2d 253, 137 N.J.Law 671—S. Kos- 
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Co., 151 A. 633, 108 N.J.Law 111— 
Rickards v. Sun Oil Co., 41 A.2d 
267, 23 N.J.Misc. 89. 

Or.—Kukacka v. Rock, 61 P.2d 297, 
154 Or. 542. 
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327 Pa. 391. 
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2d 279, 183 Va. 1. 

Wash.—Bracy v, Lund, 84 P.2d 670, 
197 Wash. 188. 

60. Conn.—Edgecomb v. Great At¬ 
lantic & Pacific Tea Co-, 18 A.2d 
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Tenn.—Brodie v. Miller, 143 S.W.2d 
1042, 24 Tenn.App. 316. 
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lichotte V. California Mut. Build¬ 
ing & Loan Ass'n, 41 P.2d 349, 352, 
4 Cal.App.2d 503. 

Md. — Corpus Juris quoted iu Indus¬ 
trial Service Co. v. State, to Use 
of Bryant, 6 A.2d 372, 378, 176 Md. 
625. 
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Co. V. Mitchell, C.C.A.Ga., 157 F.2d 
880. 
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42, 87 CaLApp.2d 436. 
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625. 
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45 C.J. p 1322 note 38. 
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gins, C.C.A.Minn., 103 F.2d 458— 
Pacific S. S. Co. v. Holt, C.C.A.Or., 
77 P.2d 192—Kriesak v. Crowe, D. 
C.Pa., 44 F.Supp. 636, affirmed, C.C. 
A., 131 F.2d 1023. 
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2d 1028, 39 CaLApp.2d 618. 
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349 Pa. 493—Shellenberger v. 
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Rev. 481, 11 Som.Leg.J. 302, af¬ 
firmed 36 A.2d 465, 349 Pa. 97— 
Kuhn V. Conestoga Transp. Co., 
48 Lanc.L.Rev. 491, affirmed Landis 
V. Conestoga Transp. Co., 36 A.2d 
465, 349 Pa. 97. 

S-C.—Watson v. American Colony 
Ins. Co. of New York, 183 S.E. 
692, 179 S.C. 149. 

Tenn.—Western Union Tel. Co. v. 
Dickson, 173 S.W.2d 714, 27 Tenn. 
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R. Co. V. Casey, Com.App., 46 S.W. 
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2d 480, reversed on other grounds, 
Liberty Film Lines v. Porter, 146 

S. W.2d 982, 136 Tex. 49—Towns v, 
Texas & N O. R. Co., Civ.App., 
112 S.W.2d 265, error dismissed— 
Kindle v. Armstrong Packing" Co., 
Civ.App., 103 ■ SW.2d 471—Blakes- 
ley v. Kircher, Civ.App., 26 S.W.2d 
1091, reversed on other grounds. 
Com.App., 41 S.W.2d 53—Jones v. 
Gibson, Civ.App., 18 S,W.2d 744-^ 
Hutton V. Burkett, Civ.App., 18 

I S.W.2d 740, error refused. 

Va.—Scott V. Simms, 51 S.E.2d 250, 
188 Va. 808—Edgerton v. Norfolk 
Southern Bus Corp., 47 S.E.2d 409, 
187 Va. 642. 

Wash.—Mathers v. Stephens, 156 P. 
2d 227, 22 Wash.2d 364—Ross v, 
Johnson, 155 P.2d 486, 22 Wash.2d 
275—Schofield v. Northern Pac. Ry. 
Co., 104 P.2d 324, 4 Wash.2d 512^ 
Caylor v. B. C. Motor Transp., 71 
P.2d 162, 191 Wash. 365. 

Proof reoLulred 

It is only where there is no proof 
of an intervening agency and where 
unexplained acddent may be at¬ 
tributed to no other cause than de¬ 
fendant's negligence that a verdict 
may be directed for plaintiff.— 
Thompson v. Kost, 181 S.W.2d 445, 
298 Ky. 32. 

64, U.S. —^Reynolds v. May Depart¬ 
ment Stores Co., C.C.A.Mo., 127 
F.2d 396, certiorari denied May 



65 C.J.S. 
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§ 266 . Perscais Liable 

Issues as to the identity of the person who commit- | 
ted the negligent act, and the defendant’s liability for j 
such act if it was committed by a third person, are for 1 


the Jury on conflicting or Inconclusive evidence, and 
for the court where the facts are not in dispute and the 
evidence is conclusive. 

Issues of identity of the person committing the 
neghgent act;^® of defendant's direction or control 
over the person guilty of the negligent act,^” or of 


Department Stores Co. v. Reynolds, 
63 S.Ct. 31, 317 U.S. 639, S7 D.Ed. 
515. 

Ariz.“"Nichols v. City of Phoenix, 
202 P.2d 201, 68 Ariz. 121. 

Cal.—McEvoy v. American Pool 
Corp., 105 P.2d 783, 32 Cal.2d 295— 
Wells V. Lloyd, 56 P.2d 517, 6 Cal. 
2d 70. 

Conn.—Edgecomb v. Great Atlantic 
& Pacific Tea Co., 18 A.2d 364. 127 
Conn. 488. 

Ga.—Saul Klenberg Co. v. Mrozin.ski, 
60 S.E.2d 247, 78 Ga.App. 59— 

Corpus Juris cited in Queen v. 
Patent Scaffolding Co., 167 S.E. 
789. 794, 46 Ga.App. 364. 

Idaho.—Berland v. ‘ City of Hailey. 
101 P.2d 17, 61 Idaho 333—Miller v. 
Gooding Highway Dist., 41 P.2d 
625, 55 Idaho 258—Tendoy v. West, 
9 P.2d 1026, 51 Idaho 679. 

Ill.—Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Ill.App. 
456. 

Ind.—^Anti-Mite Engineering Co. v. 
Peerman, 46 l<r.E.2d 262, 113 Ind. 
App. 280. 

Iowa.—Lindquist v. Des Moines Un¬ 
ion Ry. Co., 30 N.W.2d 120, 239 
Iowa 356—McIntyre v. O. B. West 
Co., 281 N.W. 353, 225 Iowa 739— 
Bauer v. Reavell, 260 N.W. 39, 219 
Iowa 1212—Bell v. Brown, 239 K. 
W. 785, 214 Iowa 370. 

Me.—Hatch v. Globe Laundry Co., 171 
A. 387, 132 Me. 379. 

Md.—Corpus Juris quoted in Indus¬ 
trial Service Co, v. State, to Use 
of Bryant, 6 A.2d 372, 378, 176 
Md. 625. 

Miss.—Magers v. Ok-olona, Houston 
& Calhoun City R. Co., 165 So. 416, 
174 Miss. 860. 

Mo.—Giles V. Moundridge Milling 
Co.. 173 S.W.2d 645. 351 Mo. 568— 
Pinley v. St. Louis-San Francisco 
Ry. Co., 160 S.W.2d 735, 349 Mo. 
330. 

N.Y.—Carlock v. Westchester Light¬ 
ing Co., 197 N.E. 306, 268 N.Y. 
345. 

N.C.—McMillan v. Butler, 11 S.E.2d 
877. 218 N.C. 582—Mulford v. Cot¬ 
ton -States Hotel Co., 197 S.E. 169, 
213 N.C. 603—Lincoln v. Atlantic 
Coast Ldne R. Co., 178 S.E. 601, 207 
N.C. 787—^Wadsworth v. National 
Convoy & Trucking Co., 166 S.E. 
898, 203 N.C. 730. 

Ohio.—Glasco v. Mendelman, 56 N.E. 
2d 210, 143 Ohio St. 649—Smith v. 
Zone Cabs, 21 N.E.2d 336, 135 Ohio 
St. 415^—Rubin v. Rainbo Baking 
Co.. App., 44 N.E.2d 483. 

Okl.—Oklahoma Ry^ Co. v. I very, 204 
P.2d 978—Casualty Reciprocal Ex¬ 


change V. Sutfin, 166 P.2d 434, 196 
Okl. 567—Nelson v. Wasteka Oil 
Co., 165 P.2d 637, 196 Oki. 430— 
Sheridan Oil Co. v. Wall. 103 P.2d 
507, IS7 Okl. 39S—Oklahoma Nat¬ 
ural Gas Co. V. Pack, 97 P.2d 76S, 
1S6 Okl. 330—Oklahoma Natural 
Gas Co. V. Courtney, 79 P.2d 235, 
1S2 Okl. 552—Oklahoma Biltmore 
V. Williams, 79 P.2d 202. 1S2 Okl. , 
574—Clanton v, Chrisman, 51 P.2d i 
74S, 174 Okl. 425—Kan.^as, O. & O. i 


] Where oonslderatlou of clrctmistano- 
I es required 

Where the nature and attributes 
of acts relied on to show negligence 
( constituting a proximate cause of 
j injurj- complained of can only be 
j clearly determined by considering all 
i the attending and surrounding cir¬ 
cumstances of the transaction in 
question, the character of such cir¬ 
cumstances is a question for the ju¬ 
ry.—Discargar v. City of Seattle, 171 


Ry. Co. Jones. 17 P.2d 959, 161 ‘ P.2d 205, 25 Wash.2d 306. 


Okl. 206—Hoyt v. St. Louis-San 
Francisco Ry. Co., 4 P.2d 747, 153 
Okl. 7—Griffin Grocery Co. v. 
Scroggins, 293 P. 235, 145 Okl. 9— 
Padgett V. McKissick. 280 P. 409. 
138 Okl. 63. 

Or.—^^Vustin v. Portland Traction Co., 
182 P.2d 412, 181 Or. 470—Kukacka 
V. Rock, 61 P.2d 297, 154 Or. 542. 
Pa.—McVeigh v. Scranton-Spring 
Brook Water Service Co., Com.PI., 
46 Lack.Jur. 177. 

R. I.—Kane v. Burrillville Racing 
Ass’n, 54 A.2d 401, 73 R.I. 264. 

S. C.—Moody V. Dillon Co.. 43 S.E.2d 
201, 210 S.C. 458—Thompson v. 
Southern Ry. Co., 37 S.E.2d 278, 
208 S.C. 49—Norwood v. Atlantic 
Coast Line R. Co., 27 S.E.2d 803, 
203 S.C. 456—Harrison v. Atlantic 
Coast Line R. Co., 13 S.E.2d 137, 

196 S.C. 259—Taylor v. Winnsboro 
Mills, 143 S.E. 474, 146 S.C. 28. 

Tenn.—Fields v. Gordon, 203 S.W.2d 
934, 30 Tenn.App. 110—Dennis v. 
Isler, 8 Tenn.App. 1. 

Tex.—CJorpus Juris cited la Liberty 
Film Lines v. Porter, 146 S.W.2d 
982, 984, 136 Tex 49—Le Master v. 
Port Worth Transit Co., Civ.App., 
142 S.W.2d 908, reversed on other 
grounds. Sup., 160 S.W.2d 224, 138 
Tex 512. 

Wash.—Bracy v. Lund, 84 P.2d 670, 

197 Wash. 188. 

Wls.—Schultz V. Brogan, 29 N.W.2d 
719, 251 Wis. 390. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O'Malley v. Eagan, 5 
P.2d 276, 43 Wyo. 350. 

45 C.J. p 1321 note 36. 

Bvea though injury traceable ia part 
to third person’s negllgeace 
S.C.—^Worrell v. South Carolina Pow¬ 
er Co., 195 S.E, 638, 186 S.C. 306. 

Bilfereace of judicial opinioa 

Fact that judges at hearing dif¬ 
fered on question of proximate cause 
is strong evidence that question in 
particular case is one for jury.— 
Southern Pac. Co. v. Ralston, C.C.A. 
Utah, 67 F.2d 958. 


Questions held for jury 

(1) Proximate cause of injury to 
fruit trees which had been treated 
with chemical.—Ebers v. General 
Chemical Co., 17 N-W.2d 176, 310 
Mich. 261. 

(2) Other questions held for jury 
see 45 C.J. p 1321 note 36 [a]-[f]. 

65, Ala.—Sullivan v. Alabama Pow- 
1 er Co., 20 So.2d 224, 246 Ala. 262. 

66, Ill.—Sundberg v. Boal, 49 N.E. 
2d 824, 320 Ill.App. 138. 

Ky.—Wilburn v. Simons, 196 S.W.2d 
356, 302 Ky. 752. 

Mo.—Chamberlain v. Shea, App., 20 
S.W.2d 574. 

Neb.—^Alles v. White Motors Co., 2 
N.W.2d 597, 141 Neb. 78. 

N.Y.—Gramegna v. Rubsam & Horr- 
man Brewing Co., 299 N.Y.S. 1S3, 
252 App.Div. 777—Bourg v. Gener¬ 
al Outdoor Advertising Co., 251 N. 
Y.S. 142, 232 App.Div. 601. 

45 C.J. p 1278 note 18. 

Issues held for jury 

(1) Person under whose supervi¬ 
sion scaffold was erected.—Brock¬ 
man V. Aldous, 54 P.2d 43, 11 Cal. 
App.2d 650. 

(2) Which of two or more persons 
threw away cigarette causing fire.— 
Lindley v. McKay, 146 S.W.2d 645, 
201 Ark. 676. 

(3) Whether defendant could have 
been joint tort-feasor with other de¬ 
fendants if negligent.—Thornton v. 
Eneroth, 39 P.2d 379, 180 Wash. 250. 

(4) Whether contractor placed 
dynamite caps in basement of school 
building or could have known that 
they were there.—Jones Savage 
Lumber Co. v. Thompson, 25 S.W.2d 
373, 233 Ky. 198. 

67- Mass.—Corrao v. Sears, Roebuck 
& Co., 9 N.E.2d 378, 298 Mass. 23— 
Hutchings v. Vacca, 112 N.E. 662, 
224 Mass. 269. 

Existence of agency see Agency § 330 

b (1). 

Relationship of master and servant 
see Master and Servant S 617 a (2). 
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NEGLIGENCE 


the instrumentality or obstacle which caused the in¬ 
jury, or of the premises on which the injury oc¬ 
curred of the extent of defendant’s control over 
an instrumentality or place alleged to be an attrac¬ 
tive nuisance of the existence of a partnership,*^® 
or of other facts affecting the liability of defend¬ 
ants sued jointly of responsibility as between 
employer or owner of premises and independent 
contractor for injuries to a third person,or be¬ 
tween a general contractor and subcontractor;'^^ of 
the existence of a lease as affecting the liability of 
the alleged lessee for defects in the leased premis¬ 
es and of whether or not the persons causing the 
injury acted as volunteers,are for the jury on 
conflicting or inconclusive evidence. These issues 
are for the court where the facts are not in dispute 
and the evidence is conclusive.*^® 

If there is any evidence which would justify a 
finding that the negligence causing the injury was 
that of defendant or his agents, that issue should be 
submitted to the jury;'^'^ and, if the charge is joint 
against two parties and the proofs are sufficient to 
show the negligence of one, it has been held to be 
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proper to submit the cause to the jury as to the one 
against whom negligence is proved.^S On the other 
hand, the question of the person liable for the injury 
may not be submitted to the jury if there is no evi¬ 
dence warranting an inference that the instrumen¬ 
tality causing the injury belonged to, or was under 
the control of, defendant,7® or that the condition 
causing the injury was caused by defendant or his 
agents or servants,®® or where the evidence and cir¬ 
cumstances are such as to make any determination 
of who is the person liable a mere guess or conjec- 
ture.®^ 

§ 267. Weight of Evidence and Credibility of 
Witnesses 

In general In negligence cases it is for the Jury to pass 
on the weight of the evidence and the credibility of wit¬ 
nesses. 

After the preliminary question as to the sufficien¬ 
cy of the evidence to carry a case to the jury has 
been determined by the court and the case is held 
to present an issue of fact, it is the function of the 
jury in negligence cases to pass on the weight of 


68. >r.J.—McElroy v. National Real¬ 
ty & Investment Co., 189 A. 613, 
117 N.J.Law 596, affirmed 194 A. 
159, 119 N.J.Law 26. 

N.Y.—Weil V. Gotham Const. Corpo¬ 
ration, 36 N.Y.S.2d 38. 

Tex.—Campbell v. F. W. Woolworth 
- Co., Civ.App., 16 S.W.Sd 907, error 
dismissed. 

House 

Mass.—^Marston v. Rose, 176 N.E. 

189, 275 Mass, 443. 

Iffatting’ rolled up iu hallway 

Mo.—Chamberlain v. Shea, App., 20 

S. W.2d 574. 

69. U.S.—Kansas City Southern Ry. 
Co. V. McDaniel, C.C.A.Ark., 131 F. 
2d 89. 

70. Ala.—Bessemer Goal, etc., Co. v. 

Doak, 44 So. 627, 152 AJa. 166, 12 
L.R.A.,N.S., 3^9—Bessemer Coal, 

etc., Co. V. Doak, 44 So. 631, 151 
Ala, 670. 

71. Cal.—Campbell, State Compen- 
, sation Ii^s. Fund, Intervener, y. 

Fong Wan, 141 P.2d 43, SO'Cal.App.- 
2d 553. ‘ 

45 C. j. p 1278 note 21. 

Person oyderijiff act 
Whether wife, of; owner of l^uilding 
leased to plaintiff ordered ag;ent of 
company delivering: cement to place 
it on porch of building:, causing- it to 
fall, -was held for the jury.—Pope- 
Cawood Dumber & Supply Co. v. 
Dean, 198 S.W.2d 227, 303 K:y..537. 

72. - N.Y.—^H^ley v;" Central SaV. 
Bank, 8 K.Y.S.2d 371, 255 Aph-Div. 
542, affiiuned 21 N.E.2d 513, 280 

T. 734. 


Ohio.—Realty Bond & Mortgage Co. 
V. High, 175 N.E. 747, 38 Ohio App. 
289. 

45 C.J. p 1279 note 22. 

In action by: 

Servant of independent contractor 
see Master and Servant § 617 b. 
Third person for injury caused by 
independent contractor see Mas¬ 
ter and Servant § 617 c. 

73. ISr.J.—Tooker v. Lonky, 147 A. 
445, 106 N.J.Law 110. 

Pa.—Bisson v. John B. Kelly, Inc.. 

170 A. 139, 314 Pa. 99. 

45 C.J. p 1279 note 23. 

Relation of parties in employment 
cases, see Master and Servant § 
530. 

74. III.—Koehler V. La Salle Turn 
Verein, 187 Ill.App. 340. 

75. Cal.—Bleser v. Thomas Havefty 
Co., 38 P.2d 873, 3 Cai:App.2d 199. 

76. Absence of control over cause of 

injury , 

N.Y.—Kruly v. Siifung,- 121 ■ N.Y.S, 
223, : . ; 

77. S.C.—Kirk v. Clark, 42 S,E,2d 

587, 210 S.C. 359. ' ' 

45 C.J: p 1279 note 26,. 

More than a scintilla of evidence is 
sufficient-—^Kirk v: Clark, supra. 
E-^dence held sufficient 

(1) To .present question .whether 
defendant was in- possession, and con¬ 
trol of premises.—^Levatiap v, Roch-, 
ester Sav. Bank, 33,N'*.Y.S.2d 182. 

(2> To’ present question whether 
employee of defendant company 
which had contracted‘ tb furnish eie- 
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vator inspection service was respons¬ 
ible for failure of automatic safety 
device to stop fall of elevator.— 
Westinghouse Electric Elevator Co. 

V. Hatcher, C.C.A.Tex., 133 F.2d 109. 
(3) To present question of negli¬ 
gence, where plaintiff was injured by 
^bottle containing varnish remover, 
which fell from window to pavement. 
—^Wright & Taylor v. Ochs, 208 S. 

W. 2d 52, 306 Ky. 396. 

78. Ill.—Moore v. Jansen & Schaef¬ 
er, 265 Ill.App. 459. . 

79. Ill.—Schmidt v. Danger, 83 K.E. 
2d 34, 336 Ill.App. 158, 

N.T,—^Nalaboff, v.- Stanley Mark 

Strand Corporation, 33 N'.Y.S.2d 

393, 263 App.Div. 530.. 

45 C.J. p 1279 note 27. 

80. ,Ga.—Brown v. S. H. Kress Co., 
17 S.E.2d 758,' 66‘Ga.App. 242. 

81. Mass.—Burwick v. McClure, 63 
N.B.2d 338, 318 Mass. ;626—Gard¬ 
ner V. New York, N. H. & H R. B., 
117 N.E.. 846, 228 Masb. 545. - 

Pa.—rKniess v. Badolato, 22 A.2d 694, 

; 343 Pa. 213. 

Tex.—^Kirkman v. Brown & Derby 
Mfg. Co., Civ.App., 156 S.W.2d 310. 
Pall of ladder 

In action for injury caused by fall 
of ladder used by servants of per- 
■soh ^ho'did hot own the ladder, it 
w^^'' hC;ld that’ desfendant . was not 
negligent ’as a matte^r of law ih ab¬ 
sence of' showing that such use was 
cause of accident.—Simko v. Bell 
Telephone Cd.' of Pehnsyivania, l*/7 
“Arsi8, ^317 P'a.‘<539'. ' . 
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§ 267 


the evidences^ and on the credibility of witnesses.*- 
Thus, the inferences to be drawn from uncontro- 
vertcd as well as controverted facts,*the choice of 
conflicting versions of the way an accident hap¬ 
pened,*^ and the credibility and w^eight of conflict¬ 
ing testimony of witnesses,*^ are questions for the 
jury. Also, the reconciliation of conflicts in the 
testimony of a witness should be left to the 
but, where the testimony of plaintiff, whether in 


chief or on cross-examination, discloses negligence 
on his part contributing directly to his injury, the 
matter becomes a question of law for the court** 
When plaintiff's prima facie case or evidence is con¬ 
trary to the physical facts, or when it affirmatively 
appears from plaintiff's proof that he is guilty of 
contributory negligence or not otherwise entitled to 
recover, the weight and credibility of the witnesses 
are not for the jury.*^ 


82. Cal.—Gish v. Los Angelas Ry 
Corporation, 90 P.2d 792, 13 Cal.2d 
570. 

jjl.—Panella v. Weil-McLain Co., $7 
N’.E.2ci G99, 329 IIl.App. 240—Kel- 
lenberger v. Mitchell, 44 N.E.2d 73, 
316 IIl.App. 112—McCaughan v. 
Boswell, 40 N.E.2d 557, 313 IIl.App. 
651—Watkins v. Town of Cicero, 
37 X.E.2d 785, 312 IIl.App. 380— 
Fugett V. Murray, 35 N.E.2d 946, 
311 IIl.App. 323—Wells v. Wise, 18 
N.E.2d 750, 298 IIl.App. 252. 

Ky.—Cross V. Clark, 213 S.W.2d 443, 
308 Ky. 18. 

yrd,—Eisenhower v. Baltimore 

Transit Co., 59 A.2d 313—Cogswell 

V. Frazier, 39 A.2d 816, 183 Md. 
654. 

Mich.—Saunders v. Joseph, 2 N.W.2d 
471, 300 Mich. 479. 

Mo.—Nichols V. Bresnahan, 212 S. 

W. 2d 570, 357 Mo. 1126—Trower v. 
Missouri-Kansas-Texas R. Co., 149 
S.W.2d 792, 347 Mo, 900—Vitale v. 
Duerbeck, 92 S.W.2d 691, 338 Mo. 
656, 

N.J.—Piacente v. New York Cent. R. 
Co., 36 A.2d 921, 131 N.J.Law 481 
—.Tuliano v. Abeles, 174 A. 341, 12 
N.J.Misc. 667. 

Pa.—Fox V. Keystone Telephone Co., 
192 A. 116, 326 Pa. 420, 110 A.L.R. 
1182~Loniclc v. Bavis, Com.Pl., 37 
Luz.Leg.Reg. 192. 

Va.—Chesapeake & O. Ry. Co. v. Gol- 
laday, 180 S.E. 400, 164 Va. 292. 

45 C.J. p 1323 note 57. 

On. issue of contributory negUgrence 
The weight and credibility of cir¬ 
cumstantial evidence offered by de¬ 
fendant in rebuttal of plaintiff’s 
showing- of freedom from contribu¬ 
tory negligence are for the jury.— 
Gillett V. Michigan United Tract. Co.. 
17J N.W. 536, 205 Mich. 4l0. 
Invasion of province of jury 

Where the factors of decision are 
numerous and complicated, and es¬ 
pecially where the opinions and esti¬ 
mates of witnesses play a prominent 
part, the court must exercise great 
care to avoid invading the province 
of the jury, when determining 
whether or not plaintiff was contrib- 
utorily negligent.—Cole v, Koonce, 
198 S.E.‘€^7,t2I*4 N.C: 188. 

83, U.S.—Erlanger Tremont Thea¬ 
tre Corporation V. Bilsrhore, C.C.A. 
Mass., *56 F.2d‘ 809, certiorari der 
nied 52 S.Ct. 646, 286 U.S. 564, 76 

66 C.J.S.—76 


E.Ed. 1206—Chapman v. Louisville 
& N. R. Co., D.C.Ky., 72 F.Supp 
793—Dow V. Carnegie-IIlinois 
Corp., D.C.Pa., 70 F.Supp. 1016, re- 
versf^d on other grounds, C.C.A., 
165 F.2d 777. 

Conn.—Goodel! v. Stocks, 152 A. 72, 
12 Conn. 678. 

Ill.—McCaughan v. Boswell, 40 N.E. 
2d 567, 313 IIl.App. 651—Wells v. 
Wise. 18 N.E.2d 750, 29S IIl.App. 
252—Wolfstein v. Illinois Power & 
Light Corporation, 254 Ill-App. 362. 
Ky.—Cross v. Clark, 213 S.W.2d 443, 
308 Ky. 18. 

Mich.—Saunders v. Joseph, 2 N.W.2d 
471, 300 Mich. 479. 

Mo.—Nichols V. Bresnahan, 212 S. 
W^2d ‘570, 357 Mo. 1126—Trower 
V. Missouri-Kansas-Texas R. Co., 
149 S.W.2d 792, 347 Mo. 900— 

Murphy v. Fred Wolferman, Inc., 
148 S.W.2d 4S1, 347 Mo. 634—Vitale 
V. Duerbeck, 92 S.W.2d 691, 338 Mo. 
556. 

N.J.—Piacente v. New York Cent. R. 
Co., 36 A.2d 921, 131 N.J.Law 451 
—Redfield v. Hurff, 152 A. 451, 9 
N.J.Misc. 15—Atkins v. Price, 144 
A. 113, 7 N.J.Misc. 70. 

N.Y.—Noonan v. Henry Sonn & Co., 
Inc., 198 N.E. 31, 26S N.Y. 462— 
Heilemann v. Rubel Corporation. 
25 N.Y.S.2d 436, 261 App.Biv. 923 
—Holzman v. Harkavy Beverage 
Co., 293 N.Y.S. S32, 250 App.Biv. 
271. 

Pa.—Fox V. Keystone Telephone Co., 
192 A. 116. 326 Pa. 420, 110 A.L.R. 
11S2—McCray v. Pittsburgh Rys. 
Co., 200 A. 717, 132 Pa.Super. 386— 
Horn v. Langerio, Com.PL, 1 Leb¬ 
anon 373—Sassman v. Beger, Com. 
PI„ 63 Montg.Co. 81. 

Tex.—Freeman v. Great Atlantic & 
Pacific Tea Co., Civ.App., 135 S.W. 
2d 267, error refused. 

Va.—Chesapeake & O. Ry. Co. v. 

GOlladay, 180 S.E. 400, 164 Va. 292. 
45 C.J. P 1323 note 57. 

Plaintiff’s credibility as witness 
Ark.—Chicago, R. I. & P. Ry. Co. v. 
Houston, 189 S.W.2d 904, 209 Ark. 
217. 

Mass.—Conley v. Rosenfield, 171 N. 

E. 452, 271 Mass. 433. 

Mo.—Belzer v. Sears, Roebuck & Co., 
App., 76 S.W.2d 701. 

N.Y.—Carainitl v. Matthews Const. 
Co., 272 N.Y.S. 245, 241 App.Biv. 
879.' ' 


defendant’s knowledge of danger 

The jury is not required to take 
defendant’s word that he did not 
see; but may find he did see and 
having so found may infer that he 
should then have known that plain¬ 
tiff could not escape.—Do Vore ,v. 
Paris, 199 P.2d 391, 88 Cal.App.2d 
576. 

Credibility of police officers 
Mo.—James v. LaMear, App., 189 S. 
W.2d 131. 

84. U.S.—Chapman v. Louisville & 
N. R. Co.. D.C.Ky., 72 F.Supp. 793. 

Ill.—McCaughan v. Boswell, 40 N.E. 
2d 557, 313 IIl.App. 651—Wells v. 
Wise, 18 N.E.2d 750, 298 IIl.App. 
252. 

85. U.S.—Chapman v. Louisville & 
N. R. Co., D.C.Ky., 72 F.Supp. 793. 

N.C.—Alexander v. Southern Public 
Utilities Co., 177 S.E. 427, 207 N.C. 
438. 

Pa.—McCray v. Pittsburgh Rys. Co., 
200 A. 717, 132 Pa.Super. 386. 

86. Pa.—Ani^tine v. Pennsylvania R. 
Co., 20 A.2d 774, 342 Pa. 423. 

W.Va.—Gilkerson v. Baltimore & O. 
R. Co., 41 S.E.2d 188, 129 W.Va. 
649. 

On (jnestion of contributory negli¬ 
gence 

Pa,—Oberheim v. Pennsylvania 

Sports & Enterprises, 66 A.2d 766, 
358 Pa. 62. 

87. Pa.—Magasiny v. T. M. Smithian 
Trucking Co., 163 A. 314, 107 Pa. 
Super. 84. 

Conflicts between testimony in chief 
and on cross-examination 

Ohio.—^Winkler v. City of Columbus, 
77 N.E.2d 461, 149 Ohio St. 39. 
Vague or ©guivocal character 

Where witness testified as to hole 
in floor which caused him to fall, his 
testimony as to w^hat he could detect 
in a pietpre of the place was held not 
vague Or equivocal, as a matter of 
law, as it related to the picture.— 
Lane Drug Stores v. Brooks, 29 S.E. 
2d 716, 70 Ga.App. 878. 

88. Ohio.—^Winkler v. City of Co¬ 
lumbus, 77 N.E,2d 461, 149 Ohio St. 
39. 

89. Mo.—Laughlin v. Boatmen’s 
' Nat. Bank of St- Louis, 163 S.W.2d 

7.6L 
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§ 268 

§ 268. - Effect of Findings of Fact by 

Court, or Special Verdict 

Where the facts are established by the court through 
a finding, or by the jury through a special verdict, the 
determination of v\/hether or not such facts show negli¬ 
gence or contributory negiigence is for the court where 
they are such as to justify a single inference only, but 
otherwise It is a question for the jury. 

Where the facts are established by the court 
through a finding, or by the j*ury in a special ver¬ 
dict, and are such as to justify a single inference 
only, it is for the court to determine as a matter of 
law whether or not such facts show negligence^® or 
contributory negligence but, even in such cases, 
whenever there may reasonably be differences of 
opinion as to the inference which may fairly be 
drawn from such facts, it is for the jury to deter¬ 
mine whether there has been negligence^^ or con¬ 
tributory negligence.^3 applying this rule, it has 
been held that a failure to find a fact in a special 
verdict in favor of the party on whom rests the bur¬ 
den of proof is equivalent to a finding of such fact 
against him.®^ 
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Dangerous or Defective Places, In« 
strumentalities, and Conditions 

Ordinarily in negligence actions on confllctina evi 
dence, whether or not a particular condition, place « 
instrumentality was defective or dangerous, whether 
the owner or proprietor was negligent under the ci^ 
cumstances, and whether such negligence was the proxi' 
mate cause of the injury are questions for the jury. 

Ordinarily in negligence actions it is a question 
for the jury to determine whether or not a particu¬ 
lar condition, place, or instrumentality was defec¬ 
tive or dangerous, or existed,95 whether defendant 
is liable for the injuries caused thereby,96 whether 
the accident or injury occurred^^ and the place at 
which it occurred, 98 whether it was physically pos¬ 
sible for the injury to have occurred in the manner 
claimed,99 whether the article involved was of one 
type or character or another,! whether the owner or 
person in charge of defective or dangerous places 
or instrumentalities failed to exercise the care re¬ 
quired of him under the circumstances,2 whether 
defendant was negligent in permitting a dangerous 
article to lie in a common areaway between plain¬ 
tiff's and defendant's premises without notice to 
plaintiff,^ or whether a person not the proprietor 


NEGLIGENCE 
§ 269. 


90 . Ind.—Conner v. Citizens’ St. R. 
Co., 4 N.E. 441, 105 Ind. 62, 55 Am. 
R. 177. 

45 C.J. p 1323 note 63. 

91. Ind.—Toung- v. Citizens’ St. R. 
Co., 44 N.E. 927, 47 N.E. 142, 148 
Ind. 54. 

45 C.Jr. p 1323 note 64. 

92. Ill.—Elgin, etc.. Tract. Co. v. 
Wilcox, 132 Ill.App. 446. 

93. Ind.—Cincinnati, etc., R. Co. v. 
Grames, 34 N.E. 714, 136 Ind. 39— 
Louisville, etc., R. Co. v. Sears, 38 
N.E. 837, 11 Ind.App. 654. 

94. Ind.—Louisville, etc., R. Co. v. 
Costello, 36 N.E. 299, 9 Ind.App. 
462. 

95. XJ.S.—Sears, Roebuck & Co. v. 
Wallace, C.A-Va., 172 F.2d 802. 

N.T.—Tenenbaum v. Maud, 79 N.Y.S. 

2d 215, 273 App.Div. 1025. 

N-C.—^Everett v. Goodwin, 161 S.E. 
316, 201 N.C. 734. 

Okl.—Halliburton - Abbott Co. v. 
Grahberry, 66 P.2d 505, 179 Okl. 
522. 

Or.—Saunders v. A- M. Williams & 
Co., 62 P,2d 260, 155 Or. 1. 

Pa.—^Edwards v. Crawford, 19-6 A. 
58, 328 Pa. 449. 

R.I.—Nottie V. Plcchione, 59 A.2d 
177. 

,S.C.—^Frye v. Elrod, 196 S.E. 884, 187 
S.C. 233. 

W.Va.—^Adams v. Virginian Gasoline 
& Oil Co., 156 S.E. 63, 109 W.Va. 
631. 

l^adder 

Oal.—^Kalash. v. Los Angeles Ladder 
Co.. 34 P.2d 481. 1 Cal.2d 229.. 


Mich.—Finch v. W. R. Roach Co., 295 
N.W. 324, 295 Mich. 589, 

—Duggan v. National Construc¬ 
tors & Engineers, 228 N.Y.S. 126, 
223 App.Div. 163. 

Place of peril or danger 

(1) Generally. 

Mass.—Engel v. Boston Ice Co., 4 N. 

E.2d 455, 295 Mass. 428. 

Va.—Alexander v. Wrenn, 164 S.E. 
715, 158 Va. 486. 

Wis.—^Kuske v. Miller Bros. Co., 277 
N.W. 619, 227 Wis. 300. 

(2) Floor. 

Ky.—^Lyle v. Megerle, 109 S.W.2d 598, 
270 Ky, 227. 

Mo.—Farrell v, Kroger Grocer & 
Baking Co., App., 71 S.W.2d 1076. 

(3) Store step.—Sullivan v. S. S. 
Kresge Co., 163 S.W.2d 811, 236 Mo. 
App. 1191. 

(4) Walk and entrance to prem¬ 
ises.—Smith V. D’Esposito, 291 N.Y. 
S. 372, 249 App.Div. 649. 

96. Neb.—^Zimmer v. Brandon, 278 
N.W. 502, 134 Neb. 311. 

Pa.~Mullin v. Welsbach Street 
Lighting Co. of America, 179 A. 
71, 318 Pa. 552. 

97. Tex.—Campbell v. F. W. Wool- 
worth Co., Civ.App., 16 S.W.2d 907, 
error dismissed. 

^ N.Y.—Smith V. D’Esposito, 291 
N.Y.S. 372, 249 App.Div. 649. 

Pa-—Finch v. Horn & Hardart 
Baking Co., 94 Pa.Super. 599. 

L N.Y.—^Heilemann v. Rubel Cor- 
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poration, 25 N.Y.S.2d 436, 261 App 
Div. 923. 

^ Ky—L yle v. Megerle, 109 SW.2d 
598, 270 Ky. 227. 

Md.—Long V. Joestlein, 66 A.2d 407 
—Gordon Sleeprite Corporation v. 
Waters, 168 A. 846, 165 Md. 354. 
Mass.—Christensen v. Bremer, 160 N. 

B. 410, 263 Mass. 129. 

Pa.—Debenjak v. Parkway Oil Co., 49 
A.2d 521, 159 Pa.Super. 603—Teets 
V. Crescent Portland Cement Co., 
186 A. 373, 123 Pa.Super. 85. 

Vt.—Rheaume v. Goodro, 34 A.2d 315, 
113 Vt. 370. 

W.Va..—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 
45 C.J. p 1324 note 69. 

Apx>aira1nis for use of theater per¬ 
former 

Cal.—Brosius v. Orpheum Theater 
Co., 60 P.2d 156, 16 Cal.App.2d 61. 

Ice chute 

Mass.—Thorneal v. Cape Pond Ice 
Co., 74 N.E.2d 5, 321 Mass. 528. 
Farticnlar conditions 

(1) Hot restaurant plate.—Haneke 
V. Mayflour Doughnut Corp., Ohio 
App., 58 NJE.2d 69. 

(2) Piling of material. 

Ky.—Cross v. Clark, 213 S.W.2d 443, 
308 Ky. 18. 

Mo.—Kellogg V. H. D. Lee Mercan¬ 
tile Co., 160 S.W.2d 838, 236 Mo. 
App. 699. 

S.C.—^Frye v. Elrod, 196 S.E. 884, 187 
IS.C. 233. 

3. Pa.—^Malltovsky v. Harshaw 
Chemical Co., 61 A.2d 846, 360 Pa. 
279. 
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§ 270 


was ncgli^?ent in causing a defective or dangerous 
condition in or on the premises.^ It is also a ques¬ 
tion for the jury to determine whether such negli¬ 
gence was the proximate cause of the injury,^ 
When it is in issue, the existence of a general cus¬ 
tom governing the condition in which machines arc 
to be put before turning them over to another for 
repairs is for the jury to determine.® 

The question of defendant’s negligence should not 
be submitted to the jury, however, where the facts 
are undisputed and the only inferences that can be 
drawn therefrom are clear,or w'here there is no 
evidence, or insufficient evidence, to establish his 
negligence® or that the condition alleged was the 
cause of the injury,or where the evidence plainly 


and decidedly shows that defendant's negligence was 
not the cause of plaintiffs injury.^® 

§ 270. - Knowledge of Defect or Danger 

Generally the question as to the defendant’s knowU 
edge, actual or constructive, of the defective or dangerous 
condition of premises or appliances is one of fact for tho 
jury, but, where there Is no evidence of, or insufficient 
evidence to charge defendant with, such knowledge, the 
question is one for the court. 

As a general rule on conflicting evidence the jury 
should determine whether or not defendant had 
knowledge, or should have had knowledge, of a de¬ 
fective or dangerous condition of premises or appli¬ 
ances.^^ Accordingly, whether defendant exercised 


4. Empty milk "bottles iu doorway 

Whether milk man was negligent 
in placing empty milk bottles in the 
doorway was held a question of fact 
for the jury.—Trott v. Ganahl Dai¬ 
ries Co., Mo.App., 158 S.W.2d 247. 
Pnshing revolving* door 
Mo.—Salmons v. Dun & Bradstreet, 
App., 153 S.W.2d 556, modified on 
other grounds 162 S.W.2d 245, 349 
Mo. 498. 141 A.L.R. 674. 

Poisoning* pasture 

(1) Leaving paint in cattle pas¬ 
ture.—Oestrike v. Neifert, 255 

226, 267 Mich. 462. 

(2) Scattering poisoned grain for 
rodents on ground in pasture,—^Wolf- 
sen V. Wheeler, 19 P.2d 1004, 130 Cal. 
App. 475. 

5. Ill.—Koch V. City of Chicago, 17 
N.E.2d 411, 297 Ill.App. 103. 

R.I.—Cole V. New England Tree Ex¬ 
pert Co., 163 A, 742, 53 R.L 67. 

45 C.J. p 1324 note 70. 

Eangerous condition of premises 
Pa.—^Krell v. Jacobson, 172 A. 697, 
314 Pa. 522. 

6- Ga.—^Atlanta Enterprises v. 
James, 24 S.E.2d 130, 68 Ga.App. 
773. 

7. Pa.—McCreery v. Westmoreland 
Farm Bureau Co-op. Ass'n, 55 A.2d 
399, 357 Pa. 567. 

W.Va.—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 
45 C.J. p 1324 note 73. 

8. Idaho.—Martin v. Brown, 54 P.2d 
1157, 56 Idaho 379. 

Ky.—Cross v. Clark, 201 S.W.2d 884, 
304 Ky. 676. 

In creation of dangerous agency 
N.J.—Scamporino v. Chapman Chev¬ 
rolet Co., 40 A.2d 347, l32 N.J.Law 
302, affirmed 42 A.2d 11, 133 N.J. 
Law 27. 

9. Minn.—t)e Vere v. Parten, 23 N. 
W.2d 684, 222 Minn. 211. 

10. W.Va .—Acree v. Eureka Pipe 
Line Co., 8 S.R2d 186, 122 W.Va. 
242. 

11- U.S.^—Sears, Roebuck & Co. v. 


Wallace. C.A.Va., 172 F.2d 802— 
McDonald v. Jarka Corporation, C. 
C.A.N.T.. 144 F.2d 53. 

Ark.—Paulkinbury v. Shaw, 39 S.W. 

2d 708. 183 Ark. 1019. j 

Cal.—Perry v. D. J. & T. Sullivan, 
Inc., 26 F.2d 485, 219 Cal. 384— 
Trembley v. Capital Co., 201 P.2d 
398, 89 Cal.App.2d 606—Takashi 

Kataoka v. May Department Stores 
Co., 140 P,2d 467, 60 Cal.App.2d 177 
—Wills V. J. J. Newberrj’ Co., Ill 
P,2d 346. 43 Cal.App.2d 595. 

Colo.—Smith v. Windsor Reservoir 
& Canal Co., 298 P. 646, 88 Colo. 
422. 

Conn.—Botticelli v. Winters, 21 A.2d 
381, 128 Conn. 210. 

III.—Germann v. Huston, 23 N.E.2d 
371, 302 Ill.App. 38. 

Ky.—Lyle v. Megerle, 109 S.'W.2d 598, 
270 Ky. 227. 

Mo.—Kerby v. Schindell, 146 S.W.2d 
670, 235 Mo.App. 691—Pate v. Big 
Bend Quarry Co., App., 138 S.W.2d 
709. 

R.I.—Nottie V. Picchione, 59 A.2d 
177. 

Tex.—S. Blickman, Inc., v. Chilton, 
Civ.App,. 114 S.W.2d 646. 

Utah.—BogdoR v. Los Angeles & S. 

L. R. Co., 205 P. 571, 59 Utah 505. 
45 C.J. p 1324 note 74. 

Knowledge of danger or defect by 
plaintiff or person injured for pur¬ 
pose of establishing contributory 
negligence as constituting* ques¬ 
tion of law for court or of fact for 
jury see supra § 256. 

Punction. of jury, once the length 
of time the dangerous condition has 
existed has been ascertained, is to 
determine whether defendant had 
sufficient notice as to the existence 
of the dangerous condition and time 
to have remedied it before the acci¬ 
dent.—Rossberg v. Montgomery 
Ward & Co„ 99 P.2d 979, 110 Mont. 
154. 

Oaustruetive knowledge 

Ordinarily it is a question for the 
jury whether or not a dangerous or 
defective condition of premises caus¬ 
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ing injury had existed long enough 
so that a reasonable man exercising 
reasonable care would have discov¬ 
ered it- 

Cal,—Hatfield v. Levy Bros., 117 P- 
2d S41, 18 Cal.2d 798-^irvetz v. 
Boys’ Market, App., 206 P.2d 6—- 
Louie V, Hagstrom’s Pood Stores, 
184 P.2d 708, 81 Cal.App.2d 601— 
Rothschild v. Fourth & Market St. 
Realty Co., 34 P.2d 734, 139 Cal. 
App. 625. 

Conn.—Morris v. King Cole Stores, 
45 A.2d 710, 132 Conn. 489. 

Ill.—Phillips V. White, 53 N.E.2a 483, 
321 Ill.App. 636. 

Ky.—French v. Gardeners & Farm¬ 
ers Market Co.. 122 S.W.2d 487, 275 
Ky. 660. 

Mass.—Diangelo v. United Markets, 
64 N.E.2d 619, 319 Mass. 143-- 

White V. Mugar, 181 N.E. 725, 280 
Mass. 73. 

Mo.—Hogan v. S. S. Kresge Co., App.^ 
93 S.W.2d US—Farrell v. Kroger 
Grocer & Baking Co„ App., 71 SL 
W.2d 1076. 

N.J,—Ellis v. Rosenberg, 188 A, 499. 
15 N.J.Misc. 37. 

N.C.—Bowden v. S. H. Kress & Co.. 

152 S.E. 625, 198 N.C. 559. 

Okl.—Halliburton - Abbott Co. v. 
Cranberry, 66 P.2d 505, 179 Okl. 
522. 

Person seUing defective or danger.^ 
ous appliance or machine 

(1) Manufacturer.—Altorfer Bros. 
Co. V. Green, 183 So. 415, 236 Ala, 
427. 

(2) Dealer selling anti-freeze man¬ 
ufactured by another.—Ahrens v, 
Moore, 178 S.W.2d 256, 206 Ark. 1035, 

(3) Seller of hot water heating 
system.—Pry v. Sears, Roebuck 
Co., 260 N.W. 906, 271 Mich. 469. 
Whether defendant warned or gave 

notice of danger 

U.S.—^Albany Ins. Co. v. Holberg, C, 
C.A.Minn„ 166 P.2d 311, 

Cal.—Katz v. Helbing, 10 P.£d 1001, 
215 Cal. 449. 

N.Y.—Dudar v. Milef Realty Corpo¬ 
ration, ISO N.E, 102. 258 N.T. 415. 
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reasonable care to discover the danger, whether 
he should have anticipated the conditions which oc- 
curred^^ or that injury might occur from the exist¬ 
ing condition,!^ whether he was negligent in failing 
to anticipate an accident of the kind which oc¬ 
curred,^ ^ and whether he had sufficient knowledge 
of the dangerous or defective condition to impose on 
him the duty to disclose the dangerous situation to 
plaintiff,are questions for the jury. The expec¬ 
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tation of defendant that plaintiff would become 
aware of the danger which caused the injury is evi¬ 
dence on the issue of defendant's fault, but is not 
conclusive to show freedom from fault.17 Where 
there is no evidence, or insufficient evidence, to 
charge defendant with knowledge of the defective 
or dangerous condition, the question of his knowl¬ 
edge of it,is or, it has been held, of defendant's lia- 


Condition of oeilinff 
Mo.—Manson v. May Department 
Stores Co.. 71 S.W.2d 1081, 230 Mo. 
App. 678. 

Coxulitioxi. of floor 

(1) Generally.—State ex rel. F. W. 
Woolworth Co. v. Bland, 208 S.W.2d 
263, 357 Mo. 339. 

(2) Slippery condition. 

Xj.s.—Great Atlantic & Pacific Tea 
Co. V. McLravy, C.C.A.Mich., 71 P. 
2d 396—Great Atlantic & Pacific 
Tea Co. v. Randolph, C.C.A.Pa., ’64 
P.2d 247. 

Cal.—-Winsby v. Kertell, 50 P-2d 1075, 
10 Cal. App. 2d 61—^Rothschild v. 
Fourth & Market St. Realty Co., 34 
P.2d 734, 139 Cal.App. 625. 

Conn.—Morris v. King Cole Stores, 
45 A.2d 710, 132 Conn. 489. 

Md.—Grzboski v. Bernheimer Leader 
Stores, 143 A, 706, 156 Md. 146. 
Mass.—Mulloy v. Kay Jewelry Co., 
194 N.E. 116, 289 Mass. 264. 

Mo.—Murphy v. Fidelity Nat. Bank 
& Trust Co., 49 S.W.2d 668, 226 
Mo.App. 1181. 

N*.J.—Kass V. Glatzel, 147 A. 652, 7 
N.J.Misc. 1006. 

N.Y.—Palenius v. M. H. Fishman Co., 
45 N.Y.S.2d 329, 267 App.Div. 769. 
Or.—Rundlett v. Director, 47 P.2d 
848, 150 Or. 658. 

S.C.—^Anderson v. Belk-Robinson Co., 
5 S.B.2d 732, l92 S.C. 132. 

(3) Decayed fruit or vegetable 
substance on floor of store.—Fox v. 
Ben Shechter & Co., 13 N.E.2d 730, 
57 Ohio App. 275. 

(4) Pencil on floor.—^The Vogue, 
Inc., V. Cox, 190 'S.W.2d 307, 28 Tenn. 
App. 344. 

Conditioii of steps or stairway 

(1) Generally.—^Vetter v. Great 
Atlantic & Pacific Tea Co., 185 A. 
€13, 322 Pa- 449. 

(2) Icy steps.—^Perl v. Cohodas, 
Peterson, Paoli, Nast Co., 294 N.W. 
897, 295 Mich. 326. 

(3) Projecting’ metal strip above 
surface of floor at head of stairway. 
—^Haverkost v. Sears, Roebuck & Co., 
Mo.App., 193 S.W.2d 357. 

(4) Slippery condition of stairway. 
—Savaianp v. Twelfth St. Store, 70 
N.E.2d 744, 330 IlhApp. 248, 
Particular danglers Or defects 

(1) Danger to wife of employee 
from poisonous substances in em¬ 
ployee's clothes which had^ been al¬ 


lowed to escape from employer’s fur¬ 
naces.—Cociizza v- Beryllium Corp., 
D.C.Pa., 81 F.Supp. 673. 

(2) Defective chair furnished cus¬ 
tomer.—Clark-Daniel's v. Deathe, 
Tex.Civ.App., 131 S.W.2d 1091, error 
refused. 

(3) Ice in front of store.—Great 
Atlantic & Pacific Tea Co. v. Chap¬ 
man. C.C.A.Ohio, 72 P.2d 112. 

(4) Instability of concrete step at 
end of sidewalk in front of store.— 
Dorlac v. Bueneman, Mo.App., 129 S. 
W.2a 108. 

(5) Open trap door.—State, for 
Use of Peach, v. Cavey, 196 A. 303, 
173 Md. 445. 

(6) Rope stretched across walk.— 
Nottie V. Picchione, R.I., 59 A.2d 177. 

(7) Slippery ramp.—Madalina v. 
Wegman's Food Markets, 41 N.Y.S. 
2d 631, affirmed 72 N.Y.S.2d 678, 272 
App.Div. 957. 

(8) Other dangers or defects see 
45 C.J. p 1325 note 74 [aj, [b]. 

12. Conn.—^Mascoela v. Wise, Smith 
& Co.. 181 A. 629, 120 Conn. 699. 

Failure to ascertain danger 

Ordinarily culpability for derelic¬ 
tion of duty to ascertain danger in 
the method adopted or instrumentali¬ 
ty maintained by a person is a jury 
question.—Sullivan v. Alabama Pow¬ 
er Co., 20 So.2d 224, 246 Ala. 262. 

13. Pa.—Pfahler v. Pennsylvania 
Power & Light Co., Com.Pl., 49 
Lane.Rev. 162, aflarmed 40 A.2d 
692, 351 Pa. 287. 

1-t Mass.—^Lord v. Lowell Institu¬ 
tion for Savings, 23 K.E.2d 101, 
304 Mass. 212. 

N.H.—Sayfie v. Gordon, 59 A.2d 483, 
95 N.H. 182. 

15. N.Y.—Roy v. F. W, Woolworth 
Co., 11 N.Y.S.2d 1013, 257 App.Div. 
831. 

16. N.H.—Mitchell v. Legarsky, 60 
A.2d 136, 95 N.H. 214. 

17. N.H.—^Williamson v. Derry 
Electric Co., 196 A. 265, 89 JSr.JEC, 
216. 

18. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Baridon, C.C.A.Iow’a, 73 F. 
2d 26—^Kramer v. Mills Lumber 
Co., C.C.A.MO., 24 F.2d 313, 60 A- 
L.R. 36*6. 

Cal-—Trembley v. Capital Co., 201 P. 
2d 398, 89 Cal.App.2d 606. 
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Mo.—Gaffron v. Prudential Life Ins. 
Co., 187 S.W.2d 41, 3M Mo.App! 
749. 

Mont.—Rossberg v. Montgomery 
Ward & Co., 99 P.2d 979, 110 Mont. 
164. 

N.J.—^Wells V. Citizens Nat. Bank of 
Collingswood, 192 A. 91, 15 N.J. 
Misc. 413. 

Utah.—Bogdon v. Los Angeles & S. 

L. R. Co., 205 P. 571, 69 Utah 505. 
Constructive notice 

(1) Evidence held insufficient to 
raise question for jury on whether 
dangerous or defective condition had 
existed for such length of time as 
to constitute notice to defendant.— 
State ex rel. Trading Post Co. v. 
Shain, 116 S.W.2d 99, 342 Mo. 588— 
McKeighan v. Kline's, Inc., 98 S.W. 
2d 555, 339 Mo. 523. 

(2) Evidence that grape had been 
on floor for not more than four min¬ 
utes was insufficient as a matter of 
law to give constructive notice to 
store keeper of its presence.—Shea 
V. First Nat. Stores, 7 A.2d 196, 63 

R. I. 85. 

Condition of steps or stairway 

(1) Generally.—Scheps v. La Rose, 
Tex.Civ.App., 88 S.W.2d 557. 

(2) Banana peeling on stairwe-V. 
Ga.—Brown v. S. H. Kress Co., 17 S. 

B.2d 758, 66 Ga.App. 242. 

Ill.—^Antibus v. W. T. Grant Co., 17 
N.E.2d 610. 297 Ill.App. 363. 

(3) Chewing gum on steps.—Mont¬ 
gomery Ward & Co. v. Hansen, 138 

S. W.2d 357, 282 Ky. 188. 

(4) Defective metal strip on stair¬ 
way.—^Homsy v. John Hancock Mut 
Life Ins. Co., 66 N.E.2d 121. 319 Mass. 
376. 

(5) Ice on steps.—Drible v. Village 
Improvement Co., 192 A. 308, 123 
Conn. 20. 

Particular defects or dangers 

(1) Cockroach on floor of store.— 
Clayton v. May Department Stores 
Co., Mo.App., 184 S.W.2d 735. 

(2) Condition of floor. 

U.S.—^F. W. Woolworth Co. v. Car- 
riker, C.C.AMo., 107 F.2d 689. 

Ga.—-Miscally v. Colonial Stores, 23 
S.k2d 860, 68 Ga^App. 729. 

Mo.—^McKeighaii v. Kline's, Inc., 98 
S.W.2d 555, 339 Mo. 523. 

Ohio.—^Morgan V. American Meat Co., 
App., 46 N.E.2d 669. 

Tex.—^Worth Food Markets r. I/e 
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bility,^^ should not be submitted to the jury. 

§ 271. - Precautions against Injury 

Generally, where the defendant knew or ought to 
have known of the defect or danger, the question wheth¬ 
er he took reasonable and proper precautions to guard 
against injury to others therefrom is a question of fact 
for the jury, although It may be a question of law for 


the court where the evidence thereon Is uncontroverted 
and subject to only one conclusion. 

Where the defect or danger was known or ought 
to have been known by defendant, the questions of 
the necessity to take precautions against injury, 
what precautions should have been taken,w'heth- 
j er defendant took reasonable precautions to guard 
I against the defect or danger, ^2 whether defendant 


Baume, Civ.App., 112 S,W.2d 1083, 
error dismissed. 

<3) Dangerous chemical ingredient 
used in compounding insect spray.— 
Orr V. Shell Oil Co., 177 S.'VV.2d 605, 
352 Mo. 288. 

19. III.—Rosenberger v. Consolidat¬ 
ed Coal Co.. 47 N.E.2d 491, 318 Ill. 
App. 8. 

Mass.—Molarelli v. Hayes-Bickford 
Lunch System, 70 N.E.2d SDl, 320 
Mass. 763—Ventromile v. Malden 
Electric Co., 57 N.E.2d 209, 317 
Mass. 132—Wyman v. McLellan 
Stores Co., 51 N.E.2d 969, 315 

Mass. 117—Beach v. S. S. Kresge 
Co., 20 N.E.2d 409, 302 Mass. 544. 
Mich.—Filipowicz v. S. S. Kresge Co., 
274 N.W. 721, 281 Mich. 90—Car¬ 
penter V. Herpolsheimei-'s Co., 271 
N.W. 575, 278 Mich. 697. 

Mo.—McLaughlin v. Creamery Pack¬ 
age & Manufacturing Co., App., 130 
S.W.2d 656. 

N.Y.—Blaivas v. Amalgamated Bank 
of New York. 22 N.Y.S.2d 874, 260 
App.Div. 872. 

N.C.—Jones v. Great Atlantic & Pa¬ 
cific Tea Co., 16 S.E.2d 455, 220 N. 
C. 817—Pratt v. Great Atlantic & 
Pacific Tea Co., 12 S.E.2d 242, 218 
N.C. 732. 

Or.—Lee v. Meier & Frank Co., 114 
P.2d 136, 166 Or. 600. 

Tex.—Smith v. Safeway Stores, Civ, 
App., 167 S.W.2d 1044—F. W.; 
Woolworth Co. v. Goldston, Civ. 
App., 155 S-W.2d 830, error refused. | 
170 evidence of time condition existed | 
Ky.—Bosler v. Steiden Stores, 178 
S.W.2d S39, 297 Ky. 17. 

20. N.J.—Dilione v, Vogel’s Depart¬ 
ment Store, 64 A.2d 628, 2 N.J.Su- 
per. 85. 

21. Mass,—Coates v. First Nat. 
Stores, 78 N.E.2d 501, 322 Mass. 
563, 

Duty to warn 

(1) Generally. 

Minn.—Johnson v. Johnston, 33 N. 
W.2d 53, 226 Minn. SSS—'Wiseman 
V. Northern Pac. Ry. Co., 7 N.W. 
2d 672. 214 Minn. 101. 

N.Y.—^Eisenberg v. Irving Kemp, 
Inc., 11 N.Y.S.2d 449, 256 App.Div. 
698. 

(2) Opening in stairway landing.— 
Rice V. Rosenberg, 165 N.E. 667, 266 
Mass. 520. 

(3) Hole in floor.—^Schwab v. Ru- 
hel Corporation. 37 N.E.2d 234, 286 
N.Y. 525. 


(4) Whether dangerous condition 
was obvious.—Dingman v, A. F. Mat¬ 
tock Co., 104 P.2d 26, 15 Cal.2d 622. 
ParticTilar precantioxis 

(1) Attendant or guard to super¬ 
vise the use of the structure or de¬ 
vice.—Schubart v. Hotel Astor, 5 N. 
Y.S.2d 203, 168 Misc. 431, affirmed 8 
N.Y.S.2d 567, 255 App.Div. 1012, af¬ 
firmed 22 N.E.2d 167. 2S1 N.Y. 597. 

(2) Guard at escalator.—Takashi 
Kataoka v. May Department Stores 
Co., 140 P.2d 467, 60 Cal.App.2d 177. 

22. Ala.—Sullivan v. Alabama Pow¬ 
er Co., 20 So.2d 224, 246 Ala. 262. 

Ark.—Corpus Juris quoted in Burden 
V. Hughes, 55 S.W.2d 502, 504, 1S6 
Ark. 707. 

Conn.—Wolfe v. Rehbein, 193 A. €08, 
123 Conn. 110. 

D.C.—EasUmrn v. Levin, 113 F.2d 
176, 72 App.D.C. 190. 

Mo.—Graves v. May Department 
Stores Co., App., 1.53 S.W.2d 778— 
Perringer v. Lynn Food Co., App., 
148 S.W.2d 601—Brody v. Cudahy 
Packing Co., 127 S.W.2d 7, 233 Mo. 
App. 973. 

N.Y.—Nalaboff v. Stanley Mark 
Strand Corporation, 33 N.Y.S.2d 
393. 263 App.Div. 530—Elefante v. 
South Brooklyn Ry. Co., 30 N.Y.S. 
2d 550, 262 App.Div. 1043—Rix v. 
Siegel, 257 N.Y.S. 345, 235 App.Div. 
499, affirmed 1S5 N.E. 74S, 261 N. 
Y. 5S3—Schubart v. Hotel Astor, 5 
N.Y.S.2d 203, 16S Misc, 431, aftirm- 
ed 8 N,Y.S.2d 567, 255 App.Div. 
1012. affirmed 22 X.E.2d 167, 281 
N.Y. 597. 

N.C.—Barlow v. Gurney, 29 S.E.2d 
681, 224 N.C. 223. 

Or.—Coomer v. Supple Inv. Co., 274 
P. 302, 128 Or. 224. 

Pa.—Christman v. Segal, 17 A.2d 676, 
143 Pa.Super. 87. 

R.I.—Floyd V. Turgeon, 27 A.2d 330, 
68 R.I, 218—Royer v. Najarian, 198 
A. 562. 60 R.I. 368. 

Tex.—Quisenberry v. Gulf Produc¬ 
tion Co., Civ.App., 63 S.W.2d 248, 
affirmed Gulf Production Co. v. 
Quisenberry, 97 S.W.2d 166, 128 
Tex. 347. 

Vt.—Cole v. North Danville Co-op. 
Creamery Ass’n, 151 A* 668, 103 Vt. 
32. 

W.Va.—Rouse v. Eagle Cemvex Glass 
Specialty Co., 13 S.E,2d 15, 122 W. 
Va. 671. 132 A.L.R. 1421- 
Wis.—Mullen v, Larson-Morgan Co., 
249 N.W. 67, 212 Wis. 52. 

45 C.J, p 13-25 note 77. 
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Ordinary care to see that premisas 
are reasonably safe 

U. S.—McCowat-Moreor Printing Co. 

Taylor, C.C.A.Tenn., 115 P.2d 

scs. 

Okl.—C. R. Anthony Co. v. Williams, 
94 P.2d 836, 185 Okl. 564. 

Pa.—Barron v. Hydrutated Anthra¬ 
cite Fuel Co., 4 6 A.2d 506, 159 Pa. 
Super. 35. 

Absence of railing 

(1) Along ramp.—Bystrom v. Pur- 
key, 97 P.2d 168, 2 Wash.2d 67. 

(2) On stairway or steps. 

Idaho.—Hall v. Boise Payette Lum¬ 
ber Co.. 125 P.2d 311, 63 Idaho 686. 
III.—Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Ill.App. 
456; 

Minn.—Johnson v. Evanski, 22 N.W. 

2d 213, 221 Minn. 323. 

Wis.—Allison v. Wm. Doerflinger Co., 
242 N.W. 558, 20S Wis. 206. 

(3) Of handrail on swinging doors 
opening over step down.—Cogswell 

V. C. C. Anderson Stores Co., 192 P.2d 
383, $8 Idaho 205. 

Protection of swiimaers in swimming 
pool 

Cal.—Rovegno v. San Jose Knights 
of Columbus Hall Ass'n, 291 P. 848, 
108 Cal.App. 591. 

Failure to protect patron of tavern 
against hot foot 

N.J.—Kiener v. Steinfeld, 61 A.2d 
305, 137 N.J.Law 679. 

Pailure to inspect 

(1) Sun glasses displayed for sale 
—Barken v. S. S. Kresge Co., Me 
App., 117 S.W.2d 674. 

(2) Timbering of tunnel.—Waddell 
V. A. Guthrie & Co., C-C.A.Utah, 45 F. 
2d 977. 

Pailure to instruct that rides 
should not be given to third persons 
in vehicle loaded with dangerous 
chemicals.—^McEvoy v. American 
Pool Corp., 195 P.-2d 783. 32 Cal.2d 
295. 

Pailure to provide 

(1) Adequate lighting. 

Minn.—Johnson v. Evanski, 22 N.W. 

2d 213, 221 Minn. 323. 

Mo.—McFarland v. Sears, Roebuck 
& Co., App., 91 S.W.2d 615. 

Pa,—Jasinski v. Kostas, Com.Pl., 20 
Leh.L.J. 142. 

Vt.—^Wool v. Lamer, 26 A.2d 89, 112 
Vt. 431, followed in 26 A.2d 93, 112 
Vt. 437. 

(2) Adequate standing room for 
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is liable because of the violation of statutory re¬ 
quirements for specified precautions against inju- 
ry,2^ and whether the failure to take proper pre¬ 
cautions was a proximate cause of the injury-^ are 
generally questions of fact for the jury. However, 
the reasonableness of a particular precaution against 


danger, arising from conditions well defined and 
constantly recurring, may be a question of law for 
the court and, where the evidence is uncontro¬ 
verted and subject to only one conclusion,-6 or 
where there is no evidence, or insufficient evidence, 
to justify a finding of negligence,2V it has been held 


person attempting- to open door,— 
Johnson v. Evanski, supra. 

(3) Barriers or warning lights to 
bell hole near roadway.—Sinclair 
Texas Pipe Line Co. v. Ross, 54 P.2d 
204, 175 Okl. 435, followed in Sinclair 
Texas Pipe Line Co. v. Patterson, 54 
P.2d 207, 175 Okl. 438. 

(4) Safeguards against blades of 

revolving agitator in cement truck. 
—McCarthy v. Central Concrete Mix¬ 
ing Corporation, 277 N.Y.S. 277, 243 
App.Div. 720. I 

railnre to warn. 

(1) Generally. 

Cal.—Strong v. Chronicle Pub. Co., 
93 P.2d 649, 34 Cal.App.2d 335— 
Ambrose v. Allen, 298 P. 169, 13 
Cal.App. 107. 

Idaho.—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 383, 68 Idaho 
205. 

Mass.—^Wood v. National Theatre 
Co., 42 N.E.2d 536, 311 Mass. 550— 
Meehan v. Gordon, 29 N.E.2d 759, 
307 Mass. 59. 

Minn.—Wiseman v. Northern Pac. 
Ry. Co.. 7 N.W-2d 672, 214 Minn. 
101 . 

Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 568— 
Pettyjohn v. Interstate Heating & 
Plumbing Co., 161 S-W.2d 248. 

N.T.—Hinkley v. John E. Redman 
Sand & Gravel Corporation, 10 N. 
T.S.2d 875, 256 App.Div. 1053. 

Ohio.—Lake Brady Co. v. Krutel, 176 
N.E. 226, 123 Ohio St. 570—Lucente 
V. Philipedes, App., 68 N.E.2d 558 
—Maehlman v. Reuben Realty Co., 
166 N.E. 920, 32 Ohio App. 54. 

Pa.—Sinn v. Farmers* Deposit Sav. 

Bank, 150 A. 163, 300 Pa. 85. 

R.I.—^Kulpa V. General Ice Cream 
Corp., 43 A.2d 60, 71 R.I. 168. 

(2) Of dangerous nature of chemi¬ 
cals carried in vehicle.—McEvoy v. 
American Pool Corp., 195 P.2d 783, 32 
Cal.2d 295. 

(3) Of drop between level of room 
and driveway.—McNamara v. Bekins, 
18 P.2d 1044, 171 Wash. 683. 

(4) Of intention to drive golf ball. 
Mo.—Page V. Unterreiner, App., 130 

S.W.2d 970. 

N.T.—Simpson v. Fiero, 260 N.T.S. 
323, 237 App.Div. 6-2, affirmed 188 
N.R 20, 262 N.T. 461. 

(5) Of unlocked door swinging 
over stairway.—Hall v. Boise Pay¬ 
ette Lumber Co., 125 P.2d 311, 63 
Idaho 686. 

(6) Of slippery condition of floor. 
D-C.—Clarke v. Lansburgh & Bro., 


D.C., 38 F.Supp. 729, affirmed 127 
F.2d 331, 75 U.S.App.D.C. 339. 

N.T,—Eisenberg v. Irving Kemp, 
Inc., 11 N.T.S.2d 449, 256 App.Div. 
698. 

Ohio.—Simpson v. Mary Lee Candies, 
App., 3'5 N.E.2d 869. 

(7) Of stairway. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 563. 
N.T.—Miller v. M. & D. Holding Cor¬ 
poration, 299 N.T.S. 496, 252 App. 
Div. 859, affirmed 14 N.E.2d 202, 
277 N.T. 647. 

(8) Of unlighted steps.—Hamblet 
V. Buffalo Library Garage Co., 225 
N.T.S. 716, 222 App.Div. 335. 

(9) Of other dangers see 45 C.J. 
p 1325 note 77 [c]. 

Particular precautions 

(1) Failure of owner of golf 
course to enforce safety rules.— 
EVerett v. Goodwin, 161 S.E. 316, 201 
N.C. 734. 

(2) Failure to guard stairway.— 
Torok V. Stambaugh-Thompson Co., 
Ohio App., 43 N.E.2d 653. 

Pailure to remedy 

(1) Generally. I 

Ala.—Pure Oil Co. v. Cooper, 26 So.2d 

249, 248 Ala. 58. 

N-J.—^Kempf v. New York, O. & W. 
Ry. Co., 169 A. '713, 112 N.J.Law 
118. 

(2) Failure to discover and remove 
sample case set in aisle of defend¬ 
ant's store by traveling salesman so¬ 
liciting orders therein.—R. E. Cox 
Dry Goods Co. v. Kellog, Tex.Civ. 
App., 145 S.W.2d 675, error refused. 

(3) Slippery condition. 

Mo.—Bankhead v. First Nat. Bank, 
App., 137 S.W,2d 594, certiorari 
Quashed State ex reL First Nat. 
Bank v. Hughes, 144 S.W.2d 84, 
346 Mo. 938. 

Or.—^Lopp V. First Nat. Bank, 51 P. 

2d 261, 151 Or. 634. 

Pa.—^Hilbert v. Goldberg, Com.Pl., 
22 Leh.L,J. 175. 

R.I.—Cardall v. Shartenberg's Inc., 
31 A.2d 12, 69 R.I. 97. 

(4) Other defects or dangers see 
4-5 C.J. p 1325 note 77 [a]. 

Whether warning given 

(1) Generally. 

Fla.—Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

Mass.—Rice v. Rosenberg, 165 N.B. 

667, 266 Mass. 520. 

Mo.—Page V. Unterreiner, App., 130 
S.W.2d 970. 

N.C.—^Everett v. Goodwin, 161 S^E. 
316, 201 N.C. 734. 
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(2) Whether owner of building 
warned plaintiff of the defective con¬ 
dition of floor or told him not to 
work.—Owens v. Clary, 75 S.W 2d 
536, 256 Ky. 44. 

Sufficiency of precautions 

(1) Sufficiency of barricades. 

Mo.—Rouchene v. Gamble Const. Co., 
89 S.W.2d 58, 338 Mo. 123—Teck v 
Adams, App., 61 S.W.2d 228. 

Tenn.—East Tennessee Light & Pow¬ 
er Co. V. Gose, 130 S.W.2d 984, 
23 Tenn.App. 280. 

(2) Sufficiency of warning.—Di- 
lione v. Vogel’s Department Store 
64 A.2d 628. 2 N.J.Super. 85—45 C.J. 
p 1325 note 77 [d]. 

(3) Whether warning timely.— 
Watterlund v. Billings, 23 A.2d 640, 
112 Vt. 256. 

23. Mo.—Rouchene v. Gamble Const. 
Co., 89 S.W.2d 58, 338 Mo. 123. 

Character of structure 

Question whether structure was 
stairway within industrial commis¬ 
sion’s order requiring handrail or 
ladder was held for jury.—^Washburn 
V. Skogg, 233 N.W. 764, 204 Wis. 29, 
rehearing denied 235 N.W. 437, i20i 
Wis. 29. 

24. U.S.—Cocuzza V. Beryllium 
Corp., D.C.Pa., 81 F.Supp. 673. 

Cal.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 Cal.2d 295. 
Ill.—^Doran v. Boston Store of Chi¬ 
cago, 30 N.E.2d 778, 307 Ill.App. 
456. 

25. Conn.—Dane v. Ludeman, 38 A. 
2d 178, 13 Conn. 112—Demonde v. 
Targett, 115 A. 470, 97 Conn. 69. 

26. Mich.—Boyle v. Preketes, 247 N. 
W. 763, 262 Mich. 629. 

Pailure to warn of dangerous condi^ 
tion 

Wash.—McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 
Wash.2d 81. 

27. Mass.—Hyland v. Seaver, 45 N. 
E.2d 835. 31:2 Mass. 535. 

Mich.—Burns v. Union Carbide Co., 
251 N.W. 925, 265 Mich. 584. 

Ohio.—Torok v. Stambaugh-Thomp¬ 
son Co., App., 43 N.E.2d 653. 

45 C.J. p 1326 note 78. 

Absence of light to show opening In 
floor 

Iowa.—^In re Held's Estate, 300 N. 

W. 699, 231 Iowa 85. 

Absence of railing 
Iowa.—In re Held's Estate, supra. 
Absence of signs warning of stairs 
Wis.—^Waterman v. Heinemann Bros. 
Co., 282 N.W. 29, 229 Wis. 209. 



65 C.J.S. 


KEGllGENCE 


§ 272 


proper for the court to decide as a matter of law 
the question whether the failure to take certain pre¬ 
cautions constituted negligence, or whether such 
failure constituted the proximate cause of the in- 
juries.28 Generally it cannot be determined as a 
matter of law that the failure to place a watchman 
at an excavation is negligence per 

§ 272. - Invitees, Licensees, and Tres¬ 

passers 

Where the status of the person injured is In issue. 
It Is generally a question of fact for the jury whether he 

affannfactnrer 

Evidence was held insufficient to 
take to jury question of manufac¬ 
turer's liability for injuries on 
ground of negligence in failing^ to 
equip machine with guards.—Yaun v. 

Allis-Chalmers Mfg. Co., 34 N.W.Sd 
■S53, 253 Wis. 5-58. 

28. Ohio.—Torok v. Stambaugh- 
Thompson Co., App., 43 X.E.2d 653. 

28. Mo.—Sudduth v. 

Gas Co., App., 123 S.W.2d 589, 234 
Mo.App. 527, certiorari quashed 
State ex rel. Kansas City Gas Co. 

V. Shain, 132 S.W.2d 1015, 345 Mo. 

233. 

30. U.S.—Blkton Auto Sales Corpo¬ 
ration V. State of Maryland, to 
Use of Ferry, C.C.A.Md., 53 F.2d 8. 

Ala.—.\lahama Clay Products Co. v. 

Mathews, 126 So. 869, 220 Ala. 549. 

Cal.—Stewart v. Lido Caf4, 56 P.2d 
553, 13 Cal.App.2d 46. 

Conn.—Olderman v. Bridgeport-City 
Trust Co., 4 A-2d 646, 125 Conn. 

177. 

Ill.—Armster v. American Steel 
Foundries, 40 K.E.2d 575, 313 Ill. 

App. 378. 

Iowa.—Low V. Ford Hopkins Co., 1 
N.W.2d 85. 231 Iowa 251. 

Ky.—Struck Const. Co. v. Gregg, 27 
S.W.2d 973, 234 Ky. 181. 

Mass.—Palmer v. Boston Penny Sav. 

Bank, 17 N.E..2d 899, 301 Mass. 

540, 120 A.L.R. 633. 

Mich.—Corpus Juris quoted in Nez- 
worski V. Mazanec, 2 N.\V.2d 912, 

918, 301 Mich. 43—Coxptis Juris 
quoted in Perl v. Cohodas, Peter¬ 
son, Paoli, Nast Co., 294 K.W. 697, 

700, 295 Mich. 325. 

Minn.—Tierney v. Graves Motor Co., 

239 N.W. 905, 185 Minn. 114. 

N.J.—Repasky v. Novich, 172 A. 374, 

113 N.J.Law 126. 

N.Y.—Silverberg v. Schweig, 42 N.B. 
fid 493, 288 N.Y. 2^17, reargument 
denied 45 N.E.2d 174, 289 N.Y. 673. 
motion denied 45 N.E.2d 179, 289 
K.Y. 679—^Wojenskl v. Prankard, 

164 N.E. 681, 249 N.Y. 555—Hoch- 
man v. Aronowitz, 297 N.Y.S. 429, 

261 App.Div. 914—Duschnik v. De¬ 
co Restaurants, 290 N.Y.S. 465, 248 
App.Div. 940. 

Utah.—Skerl v. Willow Creek Coal 
Co.. 69 P.2d 502, 92 Utah 474. 


was a trespasser, licensee, or invitee, and whether the de¬ 
fendant exercised toward him the degree of care to which 
he was entitled; but such questions should not be sub¬ 
mitted to the jury where the evidence thereon is insuffi¬ 
cient to establish the plaintiff’s case or where the facts 
are not in dispute. 

Inasmuch as the owner’s duty of care toward 
trespassers, licensees, and persons on the premises 
by invitation, varies, as considered supra §§ 24, 35, 
45, the status of the person injured is often in is¬ 
sue, and in such cases, where the evidence is con- 
! dieting or inconclusive, it is for the jury to deter- 
j mine into which class plaintiff falls,^^^ and whether 

O’Brien v. Harvard Restaurant & 
Liquor Co., 38 X.E..2d 658, 310 

MnsK. 491. 

Mo.—Murphy v. Fred Wolferman, 
Ine., 14S S.W.2d 4S1, 347 Mo. 634 
—Evans v. Sears, Roebuck & Co., 
App., 104 S.W.fid 1035. 

V. F. W. Woolworth 
Co.. 36 A.2d 398. 131 N.J.Law 326— 
Powers V. Nathan Straus, Inc., 167 
A. 1.31. 9 N.J.Misc. 1227. 

S.D.—Jones v. E. S. Woodworth & 
Co.. 249 N.W. 799, 61 S.D. 492. 

45 C.J. p 1327 note 81 £bl. 

(2) Customer’s employee.—^Malo- 
lepszy V. Central Market, 9 N.W.2d 
474. 143 Neb. 356. 

(3) Customer’s minor child.—Car¬ 
lisle V. J. Weingarten, Inc., 152 S.W. 
2d 1073, 137 Tex. 220. 

(4) Infant calling at laundry plant 
for family laundry.—Crews v. Leader 
I^aundry Service, So N.Y.S.2d 622, 274 
App.Div. 1066. 

(5) Prospective customers ap¬ 
proaching or entering store. 

D.C.—Young Men’s Shop v. Odend- 

’Hal, 121 F.2d 857, 73 App.D.C. 354. 
Mo.—Happy v. Walz, 213 S.W. 2d 410, 
Smployee on premises 
Mo.—Oliver v. Lynn Meat Co., 93 
S.W.2d 114. 230 Mo.App. 1021. 

N.H.—Martel v. Wallace, 141 A. 470, 
83 N.H. 276. 

45 C.J. p 1327 note 81 Cd]. 

Person seeking employment 

Mass.—Denny v. Riverbank Court 
Hotel Co., 184 N.E. 452, 282 Mass. 
176. 

45 C.J. p 1327 note 81 [e]. 

Persons transacting business on 
premises 

(1) Generally. 

Mass.—Lanstein v. Acme White Lead 
& Color Works, 189 N.E. 44, 285 
Mass. 328. 

45 C.J. p 1327 note 81 [f] {l)-(3). 

(2) Person delivering food and 
drink to another in the building.— 
Taylor v. McCowat-Mercer Printing 
Co., D.C.Tenn., 27 F.Supp. 880, af¬ 
firmed, C.C,A-, McCowat-Merver 
Printing Co. v. Taylor, 115 F.fid 868 
—45 C.J. p 1327 note 81 [f] (4). 

(3) "Wife of repairman where she 
was assisting Ixim in removing ar- 


Kansas City 


Wash.—Cnimrine v. Grubb, 5 P.2d 
49S. 165 Wash. 391. 

W.Va.—Rob*^rts v. Kelly Axe & Tool 
Co., 148 S.E. 70, 107 W.Va. 236. 
Wis.—^VTendt x, Manegold Stone Co., 
4 N.W.2d 134, 240 Wis. 638. 

46 C.J. p 1327 note 81. 

Invitation to nse roadway arising 
from appearance and use 
N.J.—Nolan v. Bridgeton, etc., Tract. 

Co., 65 A. 992, 74 N.J.Law 559. 

Part of premises to which invitation 
extends 

Cal.—Biondini v. Amship Corp., 185 
P.2d 94, 81 Cal.App.2d 751—Dobbie 
V. Pacific Gas & Electric Co., 272 
P. 630, 95 Cal.App. 781. 

Conn.—Smith v. L. & S. Corp., 48 A. 

2d 239, 133 Conn. 105. 

III.—Phillips v. VTiite. 53 N.E.fid 4S3, 
321 III.App. 636. 

Ind.—Silvestro v. Walz, 51 N-E.2d 
629, 222 Ind. 163. 

Minn.—McGenty v. John A. Stephen¬ 
son & Co., 15 N.W.2d 874, 218 
Minn. 311. 

Mo.—Philibert v. Benjamin Ansehl 
Co., 119 S.W.2d 797, 342 Mo. 1239. 
N.J.—Groenc^r v. F. W. Woolworth 
Co., 36 A.2d 398, 131 N.J.Law 326 
—Murphy v. Core Joint Concrete 
Pipe Co., 1G4 A. 262, 110 N.J.Law 
83. 

R. I.—Milliken v. Weybosset Pure 
Food Market, 44 A,2d 723, 71 R.I. 
312. 

Tenn.—^American Nat. Bank v- Wolfe, 
125 S.W.2d 193, 22 Tenn.App. 642. 
Whether person acted within scope 
of invitation 

S. D.—Jones v. E. S. Woodworth & 
Co., 249 N.W. 799, 61 S.D. 492. 

Work person engaged, to perform 

Whether contractor was engaged 
to do painting work only or also to 
make necessary repairs to plaster 
was held for jury.—Dittiger v. Isal 
Realty Corporation, 49 N.E.2d 980, 
290 N.Y. 492. 

Costomers 

(1) Generally. 

Cal-—Sheridan v. Ravn, App., 204 P. 
2d 644. 

Ky.—Rhodes-Burford Co. v. Mitchell, 
208 S.W.2d 946. 306 Ky. 624. 

Mass.—Coates v. First Nat. Stores, 
78 N.E.2d 501, 322 Mass. 563— 

1207 


X.J,—Oroener 



NEGLIGENCE 


65 C.J.S. 


§ 272 

defendant exercised toward him the degree of care I to which, under 


tide from the premises.—Manley v. 
Haus, 32 A.2d 668, 113 Vt 217. 

Other persons 

(1) Child of employee and tenant 
of defendant.—^Kemp v. Boe Run 
Lead Co., Mo.App., 57 S.W.2d 75S. 

(2) Employee of third person en¬ 
tering defendant's premises to recov¬ 
er property belonging to third per¬ 
son.—Perl V. Cohodas, Peterson, Pa- 
oli, Kast Co., 204 N.W. 697, 295 Mich. 
325. 

(3) Minor child of person in 
charge of store.—Supornick v. Supor- 
nick, 222 N.W. 275, 175 Minn. 579. 

(4) Person inspecting building be¬ 
ing constructed for him.—Shoffner v. 
Pilkerton, 166 S.W.Cd S70, 292 Ky. 
407. 

(5) Salesman.—Shaw v. Piel, 27 A. 
2d 137, 139 Me. 57. 

(6) Truck driver while assisting in 
loading truck.—Daugherty v. Spuck 
Iron & Foundry Co., Mo.App., 175 
S.W.2d 45, 

(7) Visitor.—Gilliland v. Bondur- 
ant, 59 S.W.2d 679, 332 Mo. 881—45 

C. J. p 1327 note 81 [g]. 

(8) Other persons whose status 
held for jury see 45 C.J. p 1327 note 
81 [hi. 

31, U.S.—Reynolds v. May Depart¬ 
ment Stores Co., C.C.A.Mo., 127 P. 
2d 396, certiorari denied May De¬ 
partment Stores Co. v. Reynolds, 
63 S.Ct. 31,. 317 U.S. 639, 87 L.Ed. 
615—Holcombe v. Buckland, C.C.A. j 
W.Va., 130 P.2d 544—Erlanger Tre- 
mont Theatre Corporation v. Ells- 
more, C.C.A-Mass., 66 F.2d 809, cer¬ 
tiorari denied 52 S.Ct. 646, 286 U. 
S. 564, 76 L.Ed. 1296. 

Ala.—Farmers’ & Merchants' Ware¬ 
house Co. v. Perry, 118 So. 406, 218 
Ala. 223. 

Cal.—Oldham v. Atchison, T. & S. P- 
Ry. Co., 192 P.2d 516, 85 CaLApp.2d 
1214—Owen v. Beauchamp, 152 P.2d 
756, 66 Cal.App.2d 750—Beck v. Si¬ 
rota, 109 P.2d 419, 42 Cal.App.2d 
551. 

Conn.—^Hall V. Great Atlantic & Pa¬ 
cific Tea Co. of America, 160 A. 
302, 115 Conn. 698—Greeley v. 

Miller’s, Inc., 150 A. 500, 111 Conn. 
584. 

D. C.—Sears, Roebuck & Co. v, 

George, 125 F.2d 739, 75 U-S.App.D. 
C 73. 

Ga.—Banks v. Watts’ 44 S.E.2d 510, 
7'5 Ga.App. 769—McCrory Stores 
Corporation v. Ahern, 15 S.E.2d 
797", 65 Ga.App. 334—Lake v. Cam¬ 
eron, 13 S.'E.2d 856, 64 Ga.App. 501 
—Pippin V. J. Regenstein Co., 199 
S-E. 790, 58 Ga.App. 819. 

Ind.—Silvestro v. Walz, 51 N.E.2d 
629, ?222 Ind. 163. 

Me.—^Searlefs V. Ross, 181 A. 820, 134 
Me. 77; ■ • 

Md..^Long y. Joestleiru 66 A.2d 407 


—Riganis V. Mottu, 144 A. 355, 156 
Md. 340. 

Mass.—Ventromile v. Malden Elec¬ 
tric Co., 57 N.E.2d 209, 317 Mass. 
132. 

Mich.—Corpus Juris (quoted In Nez- 
worski V. Mazanec, 2 H.W.2d 912, 
918, 301 Mich. 43—Corpus Juris 
quoted in Perl v. Cohodas, Peter¬ 
son, Paoli, Nast Co., 294 N.W. 697, 
700, 295 Mich. 325. 

Minn.—McGenty v. John A. Stephen¬ 
son & Co-, 15 K.W.2d 874, 218 Minn. 
311. 

Mo.—State ex rel. F. W. Wool worth 
Co. V. Bland, 208 S.W.2d 263. 357 
Mo. 339—Giles v. Moundridge Mill¬ 
ing Co., 173 S.W.2d 745, 351 Mo. 
-568—Perringer v. Lynn Pood Co., 
App., 148 S.W.2d 601—Dorlac v. 
Bueneman, App., 129 S.W.2d 108— 
Lewis V. Terminal R. Ass’n of St. 
Louis, App., 61 S,W.2d 234—Teck 
V. Adams, App., 61 S.W.2d 228— 
Murphy v. Fidelity Nat. Bank & 
Trust Co., 49 S.W.2d 668, 226 Mo- 
App. 1181—^English v. Sahlender, 
App., 47 S.W.2d 150. 

N.H.—Burelle v. Pienkofski, 148 A. 
24, S4 N.H. 200. 

N.J.—Lynch v. McDermott, 168 A. 

192, 111 N.J.Law 216. 

N.T.—'Crews v. Deader Laundry 
Service, 85 N.Y.S.2d 622, 274 App. 
Div. 1066—Bisenberg v. Irving 
Kemp, Inc., 11 N.Y.S.2d 449, 256 
App.Div. 698—Hinkley v. John E. 
Redman Sand & Gravel Corpora¬ 
tion, 10 N.Y.S.2d 875, 256 App.Div. 
1053—Perricone v. Abramo, 245 N. 
Y.S. 690, 231 App.Div. 755—Graber 
V. Grant Printing Corporation, 26 
N.Y.S.2d 990. 

N.D.—Larson v. Farmers’ Elevator 
Co. of Dwight, 249 N.W. 116, 63 
N.D. 396, 

Ohio.—Kolp V, Stevens, 186 N.B. 
821, 45 Ohio App. 147—Maehlman 
V. Reuben Realty Co., 166 N.E. 920, 
32 Ohio App. 54. 

OkL-—Dye v. Montgomery Ward & 
Co., 54 P.2d 182, 175 Okl. 567—Juli¬ 
an V. Sinclair Oil & Gas Co., 32 P. 
2d 31, 168 Okl. 192. 

Or.—^Nickson v. Oregon-American 
Lumber, Co., 266 P. 254, 127 Or. 
326, opinion adhered to 271 P. 986, 
127 Or. 326. 

Pa.—Debenjak v. Parkway Oil Co., 49 
A.2d 521, 159 Pa.Super. 603. 

R.I.—Nottie V. Picchione, 59 A.2d 177 
—Milliken v. Weybosset Pure Food 
Market, 44 A2d 723, 71 R.I. 312— 
Kulpa v. General Ice Cream Corp., 
43 A.2d 60, 71 R.I. 168. • . 

Tenn.—Rhodes v. J. R.- Watkins & 
Co.. 65 S.W.2d. 1098, 16 Tbnn.App. 
163. 

Yt,—Dooley v. Economy Store,- 194 A. 
375. 109 Vt 138-rCple v. North 
Danville Co-op. Creamery Ass’n, 
151 A. 568, 103 Vt. 32. 
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the law, he was entitled,and, if 

Wash.—Bystrom v. Purkey, 97 P.2d 
158, 2 Wash.2d 67. 

W.Va.—Cooper v. Pritchard Motor 
Co., 36 S.B.2d 405, 128 W.Va. 312. 
4'5 C.J. p,1327 note 82. 

Business invitee 

Ky.—Standard Oil Co, v. Hagan, 218 
SW.2d 969, 309 Ky. 767. 

Customers 

(1) Generally. 

U.S.—H. L. Green Co. v. Bobbitt, C.C. 

A.N.C., 99 F.2d 281. 

D.C.—Cheney v. S. Kann Sons & Co., 
37 F.Supp. 493—Ward v. S. Kann & 
Sons Co., Mun.App., 47 A.2d 785. 
Fla.—Economy Cash & Carry Clean¬ 
ers V. Gitlin, 1 So.2d 191, 146 Fla, 
242, 

Iowa.—^Webber v. E. K. Larimer 
Hardware Co., 15 N.W.2d 286, 234 
I Iowa 1381—^Nelson v. P. W. Wool- 
worth & Co., 231 N.W. 665, 211 
Iowa 592. 

Ky.—Rhodes-Burford Co. v. Mitchell, 
208 SW.2d 946, 306 Ky. 624. 

Mass.—Jennings v. First Nat. Stores, 
3 N.E.2d 179, 295 Mass. 117. 

Mo.—Evans v. Sears, Roebuck & Co., 
App., 104 S.W.2d 1035. 

N.J.—Groener v. F. W. Woolworth 
Co., 36 A.2d 398, 131 N.J.Law 311 
—^Hussey v. Giant Tiger Corpora*' 
tion, 197 A. 50, 119 N.JLaw 619 
—Feith V. Kresge Department 
Store Corporation, 176 A. 386, 114 
N.J.Law 286. 

Tex.—Clark-Daniel’s v. Deathe, Civ. 
App., 131 S.W.2d 1091, ‘error re¬ 
fused—^Walgreen Texas Co. v. 
Shivers, Civ.App., 131 S.W.2d 650, 
reversed on other grounds 154 S. 
W;2d 625. 137 Tex. 493. 

Utah.—Olsen V. S. H. Kress & Co., 
48 P.2d 430, 87 Utah 51. 

Va.—Sanitary Grocery Co. v. Stein- 
brecher, 32 S.E.2d 685, 183 Va. 495, 
Wash,—^McNamara v. Bekins, 18 P. 

2d 1044, 171 Wash. 683. 

45 C.J. p 1327 note 82 [a]. 

(2) Child of customer.—Sterchi 
Bros. Stores v. Podhouser, 6 S.E.2d 
92, 61 Ga.App. 184. 

(3) Prospective grain buyer.— 
Jones V. E. S. Woodworth & Co., 249 
N.W. 799, 61 S.D. 492. 

(4) Purchaser removing purchase 
from junk yard.—Severini v. Olim, 
188 A. 675, 15 N.J.Misc. 32. 

Employee of another working on 

premises 

(1) Generally* 

Iowa.—McGrean v. Bos Freight 

Lines, 36 N.W. 2d 37,4. 

Ky.—Standard Oil Co.- v. Hagan, 218 
> S.W.2d 969,’,309 Ky. 767. 

—Sutton V. Lerner Stores Corpo¬ 
ration, 162 A. . 645, 10 N.J.Misc. 
1126., . ’ ‘ , 

(2) Employee of independent con¬ 
tractor. 

Cal.—Dobbie v. Pacific Gas & Electric 
, Co.,, ,273 P. . 630 , '9S'pal,App. 781. 
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not, whether defendant’s negligence was the proxi¬ 
mate cause of his injury. 32 However, these issues 
are for the court in the absence of any evidence, 
or sufficient evidence, to establish plaintiff’s case^^ 
or where the facts are not in dispute and are con¬ 
clusive.^** 

g 273. - Machinery and Places Attractive 

to Children 

In an action based on the attractive nuisance doc¬ 


trine It Is ordinarily a question of fact for the Jury to 
determine whether or not the place. Instrumentality, ma¬ 
chine, or condition was an attractive nuisance danflerous 
to children, whether the defendant was negligent, and 
whether his negligence was the proximate cause of the 
Injury; but such Issue Is for the court where there Is 
no evidence, or Insufficient evidence, to sustain the 
plaintiff’s case, or where the facts are not In dispute 
and the only inference to be drawn therefrom is clear- 

Ordinarily it is a question of fact for the jury to 
determine whether or not a particular place, instru- 


Pa.—Debenjak v. Parkway Oil Cn 
49 A.2d 521, 159 Pa.Super. 
Visitors and patrons 
Mo.—Gilliland v. Bondurant, 59 S.W. 

2d 679, 332 Mo. 8S1. 

45 C.J. p 1327 note 82 [bj. 

Otlier persons 

(1) Actor. 

Cal.—Muskin v. Gerun, 116 P.2d 1G5, 
46 Cal.App.2d 404, 

Mass.—Wood v. National Theatre 
Co., 42 N.E.2d 536, 311 Mass. 550. 

(2) Bill collector.—Montague v. 
Burgerhoff, 92 P.2d 98, 150 Kan. 217. 

(3) Child riding on rear step of 
defendant’s ice wagon.—^Weiermuller 
V, American Ice Co., 89 Pa.Super. 
278. 

(4) Person seeking employment. 
Mass.—Denny v. Riverbank Court 

Hotel Co., 184 N.E. 452, 282 Mass. 
176, 

N.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324. 

(6) Prospective tenant.—Eggen v. 
Hickman, 119 S.W.2d 633, 274 Ky. 
6-50. 

(6) Wife of employee,—^Nichols v. 
Raleigh-Wyoming Mining Co., 179 
S.E. 70, 116 W.Va. 163. 

(7) Other persons as to whom 
negligence of defendant held for jury 
see 45 C.J. p 1327 note 82 [cj. 
Particular conduct 

Whether defendant nudged or 
pushed invitee causing him to lose 
his balance and fall from porch was 
held a question for jury.—Stein v. 
Nashner, 27 A.2d 801, 129 Conn. 317. 

32. Cal.—Beck v. Sirota, 109 PJ2d 
419, 42 CaLApp.2d 551. 

33. Ala.—Great Atlantic & Pacific 
Tea Co. v. Keltner, 191 So. 633, 29 
Ala.App. 5, certiorari denied 191 So. 
640, 238 Ala. 462. 

Cal.—Owen v. Beauchamp, 152 P.2d 
756, 66 CaLApp.2d 750. 

Idaho.—Martin v. Brown, 54 P.2d 
1157. 56 Idaho 379. 

Ky.—Henry v, J. G. McCrory Co., 
130 S.W.2d 846, 279 Ky. 248. 

Md-—Long V. Joestlein, 66 A.2d 407- 
Mich.—Hunt v. Outland, 8 N.W.2d 
135, 304 Mich- 455—Burns v. Union 
Carbide Co., 251 N.W. 925, 265 

Mich. 584. 

Mo.—Stein v. Battenfeld Oil & 


Grease Co., 39 S.W.2d 345, 327 Mo. 
804. 

Neb.—Nolan v. Young Chris¬ 

tian Ass’n, 243 N.W. 639, 123 Neb. 
549. 

X.H.—York V. Clow. 163 A. 401, 86 
N.H. 76. 

N.J,—Hart v. New York Sash & Door 
Co., 46 A.2d 385, 134 N.J.Law 151. 
Ohio.—Giovinale v. Republic Steel 
Corp., App., 81 N.E.2d 242, revers¬ 
ed on other grounds S4 N.E.2d 904, 
151 Ohio St. 161—Ford Motor Co. 
V. Barry. 165 N.E. 865, 30 Ohio App. 
528. 

Pa.—Pieckowlscz v. Oliver Iron & 
Steel Co., 40 A.2d 416, 351 Pa. 200— 
Dornick v. Wierton Coal Co., 167 
A. 617, 109 Pa.Super. 400, followed 
in Di Concilio v. Wierton Coal 
Co., 167 A. 619, 109 Pa.Super. 

405—Dickey v. Boggs & Buhl, Inc., 
Com.Pl.. 91 Plttsb.Leg.J, 31, af¬ 
firmed 29 A.2d 1, 345 Pa. 453. 
R.I.—Kilgore v. Shepard Co., 158 A. 
720, 52 R.I. 151. 

Tex.—Lane v. Massachusetts Mut. 

Ins. Co., Civ.App., 202 S.W.2d 311. 
45 C.J. p 1327 note 84. 

Evidence required 

In order to present jury question, 
substantial testimony from w’hich 
jury might have found some act of 
negligence, alleged in his complaint, 
is required.—Glidewell v. Arkhola 
Sand & Gravel Co., 208 S.W.2d 4, 212 
Ark. 838. 

Extensive us© without injury held 
not conclusive on issue of negligence. 
—Walgreen Texas Co. v. Shivers, 
Civ.App., 131 S.W.2d 650, reversed on 
other grounds 154 S.W.2d 625, 137 
Tex. 493. 

Customer 

U.S.—Sears, Roebuck & Co. v. Mc¬ 
Clain, C.C.A.Pia., 167 F.2d 130. 

Ark.—Kroger Grocery & Baking Co. 
V. Dempsey, 143 S.W-2d 564, 201 
Ark. 71. 

Idaho-—Martin v. Brown, 54 P.2d 
1157, 56 Idaho 379. 

Iowa.—Osborn v. Klaber Bros., 287 
N.W. 252, 227 Iowa 106. 

Ky,—Noonan v. Sheridan, 18 S.W.2d 
976, 230 Ky. 162. 

Mass.—Beach v. S. S. Kresge Co., 20 
N.E.2d 409, 302 Mass. 544. 

Mich.—Steggall v. W. T. Knepp & 
Co., 217 H.W. 16, 241 Mich- 260. 
Mo.—^Daughhette v. Montgomery 
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Ward & Co.. 146 S.W.2d 72, 236 
Mo.App. 218—Evans v. Sears, Roe¬ 
buck & Co., App., 129 S.W.2d 

53. 

Mont.—Rossberg v. Montgomery 
Ward & Co., 99 P.2d 979, 110 Mont. 
154. 

R. I.—Da Rosa v. First Nat. Stores, 
4 A.2d 91S, 62 R.I. 213. 

Visitor 

(1) Generally. 

Iowa.—Sanhurn v. Rollins Hosiery 
Mills, 251 N.W. 144, 217 low’a 

218. 

Mo.—Connole v. Floyd Plant Food 
Co., App., 96 S.W.2d 655. 

(2) Business visitor.—Bessette v. 

Ernstlng, 127 P.2(! 438, 155 Kan. 

540. 

(3) Guest of resident manager of 
corporation.—Sherman v. Alexander 
& Sons, Mo.App., 108 S.W.2d 616. 
Other persons 

(1) Employee of independent con¬ 
tractor, injured while making repairs 
in defendant’s store.—^Williams 
United Men’s Shop, 58 N.B.2d 2, 317 
Mass. 319. 

(2) Person seeking employment.— 
Rhodes v. J. R. "Watkins & Co., 65 

S. W.2d 1098, 16 Tonn-App. 163. 

(3) Person swimming in railroad’s 
water tank.—McBee’s Adm'x v. Lou¬ 
isville & N. R. Co., 136 S.W.2d 10, 
281 Ky. 322. 

34. N.J.—Sasnett v. New Jersey 
Wrecking Co., 193 A. 537, 15 N.J. 
Misc. 555. 

Okl.—Gypsy Oil Co. v. Ginn, 212 P, 
314, 8S Okl, 99. 

W.Va-—Cooper v. Pritchard Motor 
Co., 36 S.E.2d 405, 128 W.Va. 312. 

On a given state of facts 
Utah.—Jensen v. Utah Ry. Co., 270 
P. 349, 72 Utah 366. 

Circumstances sufflcieait to make is¬ 
sue one of law 

Where invitee has been injured as 
result of a defect on owner’s prem¬ 
ises, if the defect was so slight that 
no careful or prudent man would 
reasonably anticipate any danger 
from its existence, and accident could 
have been guarded against only by 
the exercise of extraordinary care 
and foresight, question of owner’s 
liability is one of law.—McCrory 
Stores Corporation v. Ahern, 15 S.E. 
2d 797. 65 Ga.App. 334. 
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mentality, machine, or condition constitutes an at¬ 
tractive nuisance dangerous to children's and was 
such as to suggest to defendant, or require him to 
foresee, the probability of accident or danger to 
children ,’^s whether defendant had knowledge of 
the danger, 37 or knowledge that children were like¬ 
ly to play on the premises whether the place 
where the machinery or other attraction was placed 


65 C.J.a 

was frequented by children,^^ or there was a like¬ 
lihood of visits by children,40 or there was an im¬ 
plied invitation to children to play there wheth¬ 
er the danger was not apparent to children 
whether the owner of the instrumentality or place 
was obligated to guard against injuries to trespass¬ 
ing children whether defendant was guilty of 
negligence;^^ whether the injured child was in fact 


35. Ark.—Arkansas Power & Light 
Co. V. Kilpatrick, 49 S.W.2d 353. 
185 Ark. 678. 

Cal.—^Doyle v. Pacific Electric Py. 
Co., 59 P.2d 93. 6 Cal.2d 550— 
Brown v. Southern California Edi¬ 
son Co., 7 P.2d 770, 120 Cal.App. 
102 . 

Conn.—Wolfe v. Rehhein, 193 A. 608, 
123 Conn. 110. 

D.C.—^Eastburn v. Levin, 113 F.2d 
176. 72 App.D.C. 190. 

Ill.—Plotkin V. Winkler, 65 N.E.2d 
645. 323 IlI.App. 181—Collins v. 
City of Chicago. 52 ]Sr.E.2d 473, 
321 Ill.App, 73—Gillespie v. Sani¬ 
tary Dist. of Chicago, 43 Isr.E.2d 
141, 315 Ill.App. 405—Cicero State 
Bank v. Dolese & Shepard Co., IS 
K.E.2d 574, 298 Ill.App. 290—Flem¬ 
ing V. City of Chicago, 260 Ill. 
App. 496. 

Minn.—Gimmestad v. Rose Bros. Co., 
261 N.W. 194, 194 Minn. 531. 

Pa.—^Weimer v. Westmoreland "Water 
Co., 193 A. 665, 127 Pa.Super, 201. 
Tex.—Quisenberry v. Gulf Production 
Co., Civ,App., 63 S.W.2d 248, af¬ 
firmed Gulf Production Co. v. Qui¬ 
senberry, 97 S.W.2d 166, 128 Tex. 
347. 

45 C.J. p 1328 note 86. 

Piles of material 

(1) Large I-beams piled on wood¬ 
en crosspieces in populous portion of 
city.—Hull V. Gillioz, 130 S.W.2d 623, 
344 Mo. 1227. 

(2) Piles of stacked lumber.—Frye 
V. Elrod, 196 S.E. 884, 187 S.C. 233. 

(3) Poles piled in railroad yard in 
a populated area.—Kansas City 
Southern Ry. Co. v. McDaniel, C.C.A. 
Ark,, 131 F.2d 89. 

(4) Other piles of materials see 45 
C.J. p 1328 note 86 [f]. 

Structures 

Fla,—^Atlantic Peninsular Holding 
Co. V. Oenbrink, 182 So. 812, 133 
Pla. 325. 

45 C.J, p 1328 note 86 [e]. 

Particular place, machiuery, or in¬ 
strumentality 

(1) Elevator.—Gemeth v. Gal- 
braith-Foxworth Lumber Co., Tex. 
Com.App., 36 S.W.2d 191, modified on 
other grounds 38 S.W.2d 775. 

(2) Escalator.—Takashi Kataoka 
V. May Department Stores Co., 140 P. 
2d 467, 60 Cal.App.2d 177. 

(3) Heavy iron pipe on ground 
sloping toward ditch.—^Phillips Pe¬ 


troleum Co. V. Matthesen, 44 P.2d 
56, 171 Okl. 541. 

(4) Merry-go-round.—Simkins v. 

Dowis, 67 F.2d 627, 100 Colo. 355. 

(5) Pole or tower supporting elec¬ 
tric power line. 

Cal.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 58, 118 Cal.App. 344, 
rehearing denied 6 P.2d 297, 118 
Cal.App. 344. 

Ill.—Uhls V. Old Ben Coal Corpora¬ 
tion, 281 IlhApp. 254. 

Ky.—^Deaton’s Adm’r v. Kentucky & 
West Virginia Power Co., 164 S.W. 
2d 468, 291 Ky. 304. 

Pa.—Bartleson v. Glen Alden Coal 
Co., 64 A.2d 846, 361 Pa. 519. 

S.C.—Hart v. Union Mfg. & Power 
Co., 154 S.E. 118, 157 S.C. 174. 

Tex.—Turner v. Texas Electric Serv¬ 
ice Co.. Civ.App., 77 S.W.2d 728, 
error dismissed. 

(6) Quarry pond.—^Howard v. City 
of Rockford, 370 Ill.App. 155. 

(7) Rope and pulley apparatus.— 
Germann v. Huston, 23 H.E.2d 371, 
302 Ill.App. 38. 

(8) Tar kettle on public street.— 
Flis V. City of Chicago, 247 Ill.App. 
128. 

(9) Washing machine with elec¬ 
trically operated wringer.—Powell v. 
Weiner, 60 N.E.2d 646, 325 Ill.App. 
697. 

(10) Other machinery and places 
see 45 C.J. p 1328 note 86 [a], [c}, 
Cd]. 

36. Ala.—Williams v. Bolding, 124 
So. 892, 220 Ala. 328. 

Cal.—Takashi Kataoka v. May De¬ 
partment Stores Co., 140 P.2d 467, 
60 Cal.App.2d 177. 

Conn.—^Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Ill.—Powell V. Weiner, 60 M.E.2d 
646, 325 Ill.App, 697—Germann v. 
Huston, 23 ]Sr.E.2d 371, 302 Ill. 

App, 38—^Holmberg v. City of Chi¬ 
cago, 244 IlLApp. 505. 

Okl.—Phillips Petroleum Co. v. Mat¬ 
thesen, 44 P.2d 56, 171 Okl. 541. 

Pa.—^Reichvalder v. Borough of Tay¬ 
lor, 181 A. 864, 120 Pa.Super. 217, 
affirmed 185 A. 270, 322 Pa. 72. 

Wis.—Erikson v. Wisconsin Hydro 
Electric Co., 254 M.W. 106, 214 
wis. 614. 

45 C.J. p 1328 nete 86. 

37. Colo.—^Windsor Reservoir & 
Canal Co. v. Smith, 261 P. 872, 
82 Colo. 497, 


Pa.—^Weimer v. Westmoreland Wa¬ 
ter Co., 193 A. 665, 127 Pa.Super 
201 . 

38. Wis.—Jackson v. Robert L. 
Reisinger & Co., 263 K.W. 641 219 
Wis. 535. 

39. Conn.—Wolfe v. Rehbein, 193 A 
60S, 123 Conn. 110. 

Pa.—^Weimer v. Westmoreland Water 
Co., 193 A. 665, 127 Pa.Super 

201 . 

45 C.J. p 1328 note 87. 

40. D.C.—Eastburn v. Levin, 113 p. 
2d 176, 72 App.D.C. 190. 

41. Ill.—^Wolczek V. Public Service 
Co. of Northern Illinois, 174 N.E 
577, 342 Ill. 482. 

42. D.C.—Eastburn v. Levin, 113 F. 
2d 176, 72 App.D.C. 190. 

43. Cal.—Brown v. Southern Cali¬ 
fornia Edison Co., 7 P.2d 770, 120 
Cal.App. 102. 

44. U.S.—Best v. District of Co¬ 
lumbia, App.D.C., 54 S.Ct. 487, 291 

U. S. 411, 78 L.Ed. 882—Kansas 

City Southern Ry. Co. v. McDaniel, 
C.C.A.Ark., 131 P.2d 89—Southern 
Pac. Co. V. Marquez, C.C.A.Ariz., 
44 P.2d 2S6. 

Ark.—Standard Oil Co. of Louisiana 

V. Dumas, 38 S.W.2d 17, 183 Ark. 
616. 

Cal.—Takashi Kataoka v. May De¬ 
partment Stores Co., 140 P.2d 467, 
60 Cal.App.2d 177—Clark v. Pacific 
Gas & Electric Co., 5 P.2d 58, 118 
Cal.App. 344, rehearing denied 6 
P.2d 297, 118 Cal.App. 344—Morse 

V. Douglas, 290 P. 465, 107 Cal.App. 
196. 

D.C.—Eastburn v. Levin, 113 F.2d 
176, 72 App.D.C. 190. 

Fla.—^Atlantic Peninsular Holding 
Co. V. Oenbrink, 182 So. 812, 133 
Fla. 325. 

Ga.—^Atlantic Ice & Coal Co. v. Har¬ 
ris, 165 S.E. 134, 45 Ga.App. 419. 
Ill.—Gillespie v. Sanitary Dist. of 
Chicago, 43 N.E.2d 141, 315 Ill. 
App. 405—^Fleming v. City of Chi¬ 
cago, 260 Ill.App. 496. 

Ky.—Deaton’s Adm'r v. Kentucky & 
West Virginia Power Co., 164 S. 

W. 2d 468, 291 Ky. 304. 

Minn.—^Weber v. St. Anthony Falls 
Water Power Co., 7 N.W.2d 339, 
214 Minn. 1—Gimmestad v. Rose 
Bros. Co., 261 N.W. 194, 194 Minn. 
531. 

Mo.—Hull V. Gillioz, 130 S.W.2d 623, 
344 Mo. 1227—Jablonski v. May 
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attracted by the premises, instrumentality, or con¬ 
dition;^''^ whether defendant's negligence was the 
proximate cause of the injury;^® whether an inter¬ 
vening act, agency, or condition broke the causal 
relation;^" and whether plaintiff or the person in¬ 
jured was gttilty of contributory negligence, as con¬ 
sidered supra § 255. 

The attractive nuisance doctrine, however, can¬ 
not be submitted to the jury merely because a child 
was allured or attracted to some dangerous instru¬ 
mentality, and whether the doctrine applies is a pre¬ 
liminary question for the court.^S in determining 
the sufhciency of plaintiff's pleadings to state a 
cause of action, the trial court may determine 
whether there was an element of attractiveness in 


the dangerous agency the complaint alleges was 
likely to attract and allure children.'^® Also the is¬ 
sue of attractive nuisance should not be submitted to 
the jury where there is no evidence, or insufficient 
evidence, to establish that the place or instrumen¬ 
tality constituted an attractive nuisance,that the 
injured child was attracted to the place by the at¬ 
tractive nature of the place or instrumentality,^^ 
that the conditions were such that injury should 
have been anticipated and guarded against by de¬ 
fendant,^- or to show defendant’s negligence^^ or 
liabilit}' under the attractive nuisance doctrine,^^ or 
that defendant's negligence was the proximate cause 
of the injury, 55 or where the facts are not in dis¬ 
pute and the only inference to be drawn therefrom 


Department Stores Co., App., 153 
S.W.2d 786—Anderson v. Chicago 
Great Western R. Co., App., 71 S. 
W.2d 508. 

N.Y.—Burke v. Bond & Mortgage 
Guarantee Corporation, 7 N.Y.S.2d 
455, 255 App.Div. 852. 

N.C.—Barlow v. Gurney, 29 S.E.2d 
681, 224 N.C. 223—Brannon v. 

Sprinkle, 177 S.E. 114, 207 N.C. 
398. 

Okl.—Phillips Petroleum Co. v. Mat- 
thesen, 44 P.2d 56, 171 Okl. Sil— 
Ramage Mining Co. v. Thomas, 44 
P.2d 19, 172 Okl. 24. 

Pa.—Thompson v. Reading Co., 23 
A.2d 729, 343 Pa. 585—Hogan v. 
Etna Concrete Block Co., 18S A. 
763, 325 Pa. 49—Weimer v. West¬ 
moreland Water Co., 193 A. 665, 
127 Pa.Super. 201—First Nat. Bank 
of McKeesport v. Warner Bros., 
Com.PL, 95 Pittsb.Leg.J. 352, 61 
York Leg.Rec. 99. 

S.C.—Frye v. Elrod, 196 S.E. 884, 
187 S.C. 233. 

Tex.—Johns v. Fort Worth Power & 
Light Co., Civ. App., 30 S.W.2d 
549, error refused. 

Wyo.—^Afton Electric Co. v. Harri¬ 
son, 54 P.2d 540, 49 Wyo. 367- 
45 C.J. p 1328 note 88. 
failure to eject or exclude childreu 

(1) From high-tension transmis¬ 
sion tower.—Bartleson v. Glen^Alden 
Coal Co., 64 A.2d 846, 361 Pa. 519. 

(2) From other places see 45 C.J. 
p 1328 note 88 [dj. 

Zieaving* ungnarded or unattended 

(1) Bodies of water.—Howard v. 
City of Rockford, 270 Ill.App. 155— 
45 C.J. p 1328 note 88 [e] (1). 

(2) Merry-go-round.—Simkins v. 

Dowis, 67 P.2d 627, 100 Colo. 355. 

(3) Mortar box.—Johnson v. Wood, 
21 So.2d 353, 155 IFla. 753. 

(4) Sand pile.—Holmberg v* City 
of Chicago, 244 Ill.App. 505. 

(5) Truck.—Tierney v. New York 
Dugan Bros., 41 N.E.2d 161, 288 
N.Y. 16, 140 A.L.R. 534, motion de¬ 
nied 33 N.E.2d 543. 285 N.Y, 609. 


(6) Other places or instrumental¬ 
ities see 45 C.J. p 1328 note SS [e]. 
Particular acts or omissions 

(1) Allowing fence around reser¬ 
voir to get into disrepair.—Alten- 
bach V. Lehigh Valley R. Co., 37 A. 
2d 429, 349 Pa. 272. 

(2> Failure to provide additional 
protection against injury or to ex¬ 
clude child from escalator.—Rey¬ 
nolds V, May Department Stores Co., 
C.C.A.MO., 127 F.2d 396, certiorari 
denied May Department Stores Co. 

V. Reynolds, 63 S.Ct. 31, 317 U.S. 639, 
87 L.Ed. 515. 

(3) Leaving dynamite caps in open 
culvert.—^Williams v. Bolding, 124 

So. 892, 220 Ala. 328. 

45. III.—Gillespie v. Sanitary Dist. 
of Chicago, 43 N.E.2d 141, 315 Ill. 
App. 405. 

Wash-—Ball v. Pacific Coast R. Co., 
46 R2d 391, 182 Wash. 221. 

46. Conn.—Wolfe v. Rehbein, 193 
A, 60S. 123 Conn. 110. 

Ill.—Koch V. City of Chicago, 17 N. 

K2d 411, 297 Ill.App. 103. 

N.C.—Barlow v. Gurney, 29 S.E.2d 
681, 224 N.C. 223. 

Pa.—Reichvalder v. Borough of Tay¬ 
lor, 181 A. 864, 120 Pa.Super. 217, 
affirmed 185 A, 270, 322 Pa. 72. 

W. Va.—Adams v. Virginian Gasoline 
& Oil Co., 15$ S.E. 63, 109 W.Va. 
631. 

47. Ill.—Koch V. City of Chicago, 17 
N.E.2d 411, 297 Ill.App. 103. 

48. Or.—Slattery v. Drake, 281 P. 
846, 130 Or. 693. 

Subjects to which doctrine applies 
The court, and not the jury, has 
duty to determine the classes of 
cases or subjects to which the at¬ 
tractive nuisance doctrine applies.— 
Gouger v. Tennessee Val. Authority, 
Tenn., 216 S.W-2d 739—Louisville & 
N. R. Co. V. Ray, 134 S.W. 858, 124 
Tenru 16, Ann.Cas,1912D 910—Ander¬ 
son V. Peters, 124 S.W.2d 717, 22 
Tenn.App. 563. 
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49. Ill.—Rodgers v. Alton R. Co., 6 
N.E.2d 244, 288 Ill.App. 462. 

Claim that dangerous agency 

caused injury to playing child does 
not necessarily require submission to 
jury of question whether element of 
attractiveness was present.—Burns 
V. City of Chicago, 169 N.E. 811, 
338 Ill. 89. 

50. Tex.—Mayes v. West Texas 
Utilities Co., Civ.App., 148 S.W.2d 
950, error dismissed, judgment cor¬ 
rect. 

Electric light pole 

Tex.—Texas-Louisiana Power Co. t- 
Bihl, Com.App., 66 S.W.2d 672. 

51. Md.—Snyder v. New York Cent. 
R. Co., 194 N.E. 796, 101 Ind.App. 
258. 

52. Okl.—Sinclair Prairie Oil Co. v. 
Smith. 99 P.2d 903, 186 Okl. 631. 

Pile of bridge timbers 

N.C.—Boyette v. Atlantic Coast Line 

R. Co., 42 S.E.2d 462, 227 N.C. 
406, 

53. III.—Simons v. Dole Valve Co., 
6 N.E.2d 318, 2SS Ill.App. 2SS. 

Pa.—Pietros v. Hecia Coal & Coke 
Co., ISO A. 119, 118 Pa-Super. 

453. 

54. Ky.—Jones v. L. & N. R. Co., 179 

S. W.2d 874, 297 Ky. 197, 152 A.L.R. 
1259. 

Mo.—State ex rel. W. E. Callahan 
Const. Co. V. Hughes. 159 S.W. 
2d 251, 348 Mo. 1209, conformed 
to, Mo.App., 161 S.W.2d 438—Kemp 

V. Doe Run Lead Co., App,, 34 S, 

W. 2d 1002. 

Okl.—Sinclair Prairie Oil Co. v- 
Smith, 99 P.2d 903, 186 Okl. 631. 
Pa.—Malischewski v. Pennsylvania 
R. Co., 62 A.2d 215, 356 Pa. 554. 

Where pleadings and evideuce iusuf- 
ficieut to present Issue 
Cal.—^Schwerin v. H. C. Capwell Co., 
34 P.2d 1050, 140 Cal.App. 1. 

55. Ill.—Simons v. Dole Valve Co., 
6 N.E.2d 318, 288 Ill.App. 288. 
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is clear,or where the e\"idence clearly shows that 
the injury was not proximatcly caused by the assert¬ 
ed attractive nuisance. 

§ 274. - Places Open to the Public in 

General 

It Is generally a question of fact for the jury wheth¬ 
er the owner of premises open to the public has exer¬ 
cised the care required of him to keep them in a 
reasonably safe condition for persons who may lawfully 
be there; but the question should not be submitted to 
the jury where the evidence thereon is clear and conclu¬ 
sive or insufficient to support plaintiff's case. 

Ordinarily it is a question of fact for the jury 


whether or not premises open to the public and 
which the owner or proprietor is under a legal ob¬ 
ligation to keep in a reasonably safe condition for 
all persons who lawfully may be there, as consid¬ 
ered supra §§ 35, 45, are in a dangerous or defec¬ 
tive condition and whether defendant has exercised 
the required care,^^ and whether defendant’s neg¬ 
ligence in failing to maintain the premises in a safe 
condition was the proxin^ate cause of plaintiff’s in- 
jury.59 This rule has been applied frequently in 
actions against the proprietor or owner of a store 
or market for injuries alleged to have been caused 
by the unsafe condition of the premises,such as 
doors, entrances, and vestibules thereof,floors, 


56. Cal.—Doyle v. Pacific Electric 
Ry. Co., 59 P.2d 93, 6 Cal.2d 550. 

45 C.J. P 132S note 91. 

Wliere all reasoiialsle minds would 
agree that place does not constitute 
an attractive nuisance, the question 
is one of law.^—Collins v. City of 
Chicag-o, 52 N.B.2d 473, 321 Ill.App. 
73. 

Pond held not unusual danger.— 
Peers v. Pierre, 83 N.E.2d 20, 336 
Ill.App. 134. 

A street arailroad company which 
tied the trolley pole down to the top 
of a car left standing in the street, 
turned the switch at both ends of the 
car, set the brakes, removed the con¬ 
troller, and locked the doors, was 
held as a matter of law to have 
taken proper precautions to prevent 
children from moving the car and 
injuring themselves,—^Kressine v. 
Janesville Tract. Co., 184 IsT.W, 777, 
175 Wis. 192. 

57. Ill.—^Davidson v. Sprague, 26 hT. 
E.2d 736, 305 Ill.App. 157. 

58. Cal.—Stoddard v. Roberts Pub¬ 
lic Markets. 80 P.2d 619, 27 Cal. 
App.2d 166. 

Pa.—Jermyn v. Skettino, Com.PL, 
45 Lack.Jur. 97, 

Tex.—^IValgreen Texas Co. v. Shivers, 
Civ.App., 131 S.W.2d 650, reversed 
on other grounds 154 S.W.2d 625, 
137 Tex. 493. 

45 C.J. P 1328 note 93. 

Bathing "beach 

Ohio.—Maehlman v. Reuben Realty 
Co., 166 N.E. 920, 32 Ohio App. 
64. 

Entrance to factory 
H.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324. 

Private roads and driveways 
Cal.—^La Malfa v. Piombo Bros., 161 
P.2d 964, 70 Cal.App.2d 840. 

45 C.J. p 1328 not6 93 [d]. 

59. Mo.—Corley v. Kroger Grocery 

& Baking Co,. 193 S,W.2d 897. 335 
Mo. 4. ‘ 

K.Y.—^Palenius v. M. H. Fishman Co,, 
45 lSr.y.S.2d 329; 267 App.Div, 769. 


Tex.—J. Weingarten, Inc., v. Brock¬ 
man, 135 S.W.2d 698, 134 Tex. 451. 

60. Cal.—Micek v. Weaver-Jackson 
Co., 54 P.2d 768, 12 Cal.App.2d 

19. 

Mass.—^Adriance v. Henry Duncan 
Corporation, 196 N.E. 906, 291 

Mass. 202—Kennedy v. Cherry & 
Webb Co., Lowell, 166 IST.B. 662, 
267 Mass. 217. 

N.J.—Groener v. F. W. Wool worth 
Co., 36 A.2d 398, 131 N.J.Law 

311—Christine v. Vail, 174 A. 483, 
12 N.J.Misc. 725. 

ISr.Y. —^Friedlein v. Dittmar, 59 N.Y.S. 
2d 589, 270 App.Div. 321—Davis v. 
H. H, Butler Stores, 32 M.Y.S.2d 
535, 263 App.Div. 922, appeal de¬ 
nied 34 N,Y.S.2d 141, 263 App.Div. 
1025. 

Tenn.—Dolan v. Bry Block Mercan¬ 
tile Co., 126 ■S.W.2d 376, 23 Tenn. 
App. 47. 

Tex.—Safeway Stores of Texas v. 
Rutherford, Civ.App., 101 S.W.2d 
1055, affirmed 111 S.W.2d 688, 130 
Tex. 465. 

Utah.—Olsen v. S. H. Kress & Co., 
48 P.2d 430, 87 Utah 51. 

Va.—Raylass Chain Stores v. De 
Jarnette, 178 S.E. 34, 163 Va. 938. 
Wash,—^Petey v. Larson, 183 P.2d 
1020. 28 Wash.2d 790. 

45 C.J. P 1328 note 93. 

Character of conduct required 

If store owner’s conduct was open 
to two reasonable views, one of 
which would have led to a finding of 
negligence, while other would have 
led to a finding that there was no 
negligence, existence of negligence 
would have been for jury, since neg¬ 
ligence could only become a question 
of law if but one conclusion could be 
reached.—^Acme Markets v. Rem- 
schel, 24 S.E.2d 430, 181 Va. 171. 

Awning pole 

Tex.—^Hom-Ond Food Stores v. Voigt, 
Civ,App., 115 S.W.2d 981. 

Palling objects 

(1) Generally. 

Mass.—^Burke v. Jordan Marsh Go., 
4-6 N.E.2d 519, 313 Mass. 119— 
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Dunbar v. Ferrera Bros., 27 N.E.2cS 
675, 306 Mass. 90. 

M. -C.—^Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C. 591. 

Pa.—Lineaweaver v. John Wana- 
maker Philadelphia, 149 A. 91, 299 
Pa. 45. 

(2) Fall of ceiling plaster. 

Mo.—Manson v. May Department 
Stores Co., 71 S.W.2d 1081, 230 
Mo.App. 678. 

Tex.—Taylor v. Popular Dry Goods 
Co., Civ.App., 10 'S.W.2d 191, error 
dismissed. 

(3) Fall of chandelier fixture on 
customer-—^Winter v. Blum's, Inc., 
147 A. 387, 7 N.J.Misc. 844. 

Open cellarway 

N. T.—Kleiman v. Feldstein, 254 N- 
Y.S. 649, ’284 App.Div. 219. 

Open trap door 

Md.—State, for Use of Peach, v- 
Cavey, 196 A. 303, 173 Md. 445. 
Mass.—Grogan v. O'Keefe's Inc., 166 
N.E. 721, 267 Mass. 189. 

Mo.—Robertson v. Wall, App., 195 
S.W.2d 894. 

N.Y.—Lafrison v. Salisbury, 1 N.Y, 
S.2d 571, 253 App.Div. 860. 

R. I.—Milliken v. Weybosset Pure 
Pood Market, 44 A.2d 723, 71 R.I. 
312. 

Parking lot of store 
Mo.—McFarland v. Sears, Roebuck 
& qp., App., 91 S.W.2d '615. 

Va.—Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171. 

ParticxUar equipment 

(1) Appliance for transmitting 
cash received by clerks to store’s 
cashier.—J. C. Penney Co. v. Evans, 
160 So. 779, 172 Miss. 900. 

(2) Counters. 

U.S.—Baskin v, Montgomery Ward 
& -Co., C.C.A.N.C., 104 F.2d 531. 
Ky.—^Jeiferson Dry Goods Co. v. 
Blunk, 95 S.W.2d 244, 264 Ky. 

■673. 

(3) Stools at soda fountain.—^Wal- 
green-Texas Co. v. Shivers, 154 S.W. 
2d 625, 137 Tex. 493, reversing 131 

S. W.2d 650. 

61- Idaho.—Cogswell v. C. C. An- 



65 CUT.R. 

aisles, and passageways therein, 

(h‘T^.on Co.. 102 P.2d 3S3„ 6S 

Idaho 20.”. 

Ill.—Crump V’. Mont^om^ry Ward & 
Co.. 3;< X.K.2d 411, SI.*! IlI.App. 
ir>I—Denny v. Goldblatt Bros., IS 
N.E.2d 553, 29S IlI.App. 32.". 
Minn.—John.^^rm v. Evanski, 22 X.W. 

2d 21.3, 221 Minn, 323. 

Mo.—Cameron v. Small, 182 S.'VV.2d 
565. 

N.H.—Sayfie v. Gordon, 59 A.2d 483, 
95 N.H. n2. 

X.J.—^Desohamps v. E. B.amborfrer & 
Co., 27 A.2d 3, 128 X.J.Law 527. 
afHrmed 30 A.2d 503, 129 X.J.Law 
517—Dilione v. Vo^^el’s Department 
Store, 64 A.2d 628, 2 X.J.Super. 
S5. 

Fa.—Schroeffel v. Great Atlantic & 
Pacific Tea Co-, 200 A. 691, 132 Pa. 
Super. 233—Cathcart v. Sears, Roe¬ 
buck & Co., 183 A. 113, 120 Pa. 
Super. 531. 

Tex.—J. Weingarten, Inc,, v. Brock¬ 
man, 135 S.W.2d 698, 134 Tex. 

451. 

45 C.J. p 132S note 93 [g] (2). 
Defective threshold 

U.S.—J. J. Xewberry Co. v. Crandall, 
C.A.Ariz,, 171 F.2d 281. 

Mo.—Howell V. Kroger Grocery & 
Baking Co., App., 17S S.W.2d 101. 
ParticTilar door and gates 

(1) Reversible turnstile gate to 
grocery department.—Latson v. J. 
Weingarten, Inc., Tex.Civ.App., 83 
S.W.2d 734. 

(2) Revolving door. 

Md.—Eyerly v. Baker, 178 A. 691, 168 
Md. 599—Hochschild, Kohn & Co. 

V. Murdoch, 141 A. 905, 154 Md. 
575. 

Mo.—Sorenson v. Emery, Bird, 
Thayer Dry Goods Co., 187 S.W. 
2d 480, 238 Mo.App. 1241. 

(3) Swinging doors. 

Ill.—Todd V. S. S. Kresge Co., 52 
N.E.2d 206, 384 Ill. 524. 

Minn.—Carr v. W. T. Grant Co., 246 
N.W. 743, 188 Minn. 216. 

Insufflclent lighting 

Minn.—Johnson v, Evanski, 22 N.W. 

2d 213, 221 Minn. 323. 

Slippery condition 

(1) Floor of entrance to, or vesti¬ 
bule of, store. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. McLravy, C.C.A.Mich., 71 
F-2d 396—McGafCerty v. Great At¬ 
lantic & Pacific Tea Co., D.C.Pa., 
22 F.Supp. 963. 

3D.C.—Clark v. Lansburgh & Bro., D. 
C., 38 F.Supp. 729, affirmed 127 
F.2d 331, 75 U-S.App.D.C. 339. 

Mo.—Smith V- Sears, Roebuck & Co., 
App., 117 S.W.2d 658—Smith v. 
Sears Roebuck & Co., App., 84 S. 

W. 2d 414. 

Pa.—Serrao v. LeVy, 27 A.2d 661, 141 
Pa.Super. 248. 

W.Va.—Spears v. Goldberg, 11 S.E. 
2d 68;^ 122 W.Va, 514* dissenting 
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or stairs, stair- | ways, and steps 

opinion 12 S.E.2d 513, 122 W.Va. 
514. 

(2) Smooth and sllpp»^ry rubber 
mat in store entrance.—Mulloy v. 
Kay Jewelry Co., 194 X.E. 116, 2S3 
Mass. 261. 

^3) Steps at entrance of, or leading 
to. store. 

Mo.—Corley v. Kroger Grocery & 
Baking Co., 193 S.W.2d ^<97. 335 
Mo. 4—Belz‘-r v. Scars liocbucl: Sc 
Co.. App., 76 S.W.2d 7^G. 

Pa.—Floss v. May.lower Drug Stores, 
188 A. 346, 321 Pa. 513. 

62. Cal.—Tuttle v. Crawford, €3 P. 

2d 1128. 8 Cal. 2d 126. 

D.C.—Avery v. S. Kann Sons Co., 
81 F.2d 261, 65 App.D.C. 127. 

Mo.—Long V. F. W. Woolworth Co., 
159 S.W.2d C19—Murphy v. S. S. 
Kresge Co., App., 205 S.M^2d 252— 
Long V. F. W”. 'VV'ooIw’orth Co., 100 
S.W.2d 85, 232 ]Mo.App. 417—Dew¬ 
ey V. Kline’s, 86 S.W.2d 622, 220 
Mo.App. 1079. 

X.J.—Ely V. Hahne & Co., 166 A. 46S, 
lOS X.J.Law 306. 

R. I.—Milliken v. "Weybosset Pure 
Food Market, 44 A.2d 723, 71 R. 
I. 312. 

S. C.—Anderson v. Belk-Robinson Co., 

5 S.E.2d 732, 192 S.C. 132. 

Tenn,—Dolan v. Bry Block Mercan¬ 
tile Co.. 126 S.W.2d 376, 23 Tenn. 
App. 47. 

45 C.J. p 1328 note 93 [gl (3). 
Obstacle or obstraction in aisle 
U.S.—Phillips V. Montgomery Ward 

6 Co., C.C.A.Miss., 125 F.2d 248. 

Cal.—^Walsh v. Maurice Mercantile, 

66 P.2d 181, 20 Cal.App.2d 45— 
Hodge V. Weinstock, Lubin & Co., 
293 P, 80, 109 Cal.App. 393. 

Md.—Chalmers v. Great Atlantic & 
Pacific Tea Co., 192 A. 419, 172 Md. 
552. 

Minn.—Smith v. Emporium Mercan¬ 
tile Co., 251 N.W. 265, 190 Minn. 
294, 

Mo.—Seigel v. Kroger Grocery & 
Baking Co., App., 164 S.W,2d 645— 
Blackwell v. J. J. Newberry Cn.. 
App., 156 S.W.2d 14—Armstrong v. 
Kroger Grocery & Baking Co., App, 
78 S.W.2d 564—O’Baaer v. Kalz 
Drug Co.. App., 49 S.W 2d 1065. 
Mont.—Ralph v. MacMarr Stores, 62 
F.2d 1285. 103 Mont. 421. 

N.X—Finnegan v. Goerke Co., 147 A. 

442, 106 X.J.Law 59. 

N.C.—Hunt V. Meyers Co, l6l S.E. 
74, 201 N.C. 636. 

Slippery condition 
(1) Generally. 

U.S.—S. S. Kresge Co. v. Holland, C. 
C.A.Ohio. 158 F-2d 495—S. S. Kres¬ 
ge Co. V. Rankin, C.G.A.W.Va,, 149 
F.2d 934—Lucas v. Great Atlantic 
& Pacific Tea Co., C.C.A.Ohio, 77 
F.2d 1—Great Atlantic <Sb Pacific 
Tea Co. v. Weber, C.C.A.Pa.. 51 F. 
2d 1051—McNeil v. WiUiam G. 
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therein which are open to the pub- 

Browm & Co., C.C.A.Mass., 22 F.2d 
675—Randcflph v. Great Atlantic & 
Pacific Tea Co., DC.F’a., 2 F.Supp. 
462, affirmed, C.C.A.. Great Atlantic 
Ec Pacific Tea Co. v. Randolph, 64 
F.2d 247. 

Ala.—F. W. Woolworth Co. v. Erick¬ 
son, 127 So. .534. 221 Ala. 5. 

Cal.—Kerr v. Bullock's Inc., 170 P. 
2d 966, 75 Cal.App.2d 277—Hatfield 
va Levy Bros., 117 P.2d 841, IS Cal. 
2d 79S—McCIurken v. Ralph’s Gro¬ 
cery Co., 20 P.2d 66, 130 Cal.App. 
529—Brown v. Hrdzw’asser, Inc., 
291 15 661, 108 Cal.App. 483. 

Conn.—Hall v. Groat Atlantic & Pa- 
cjfio Tea Co. of America, 160 A. 
302, 115 Conn. 698—Ward v. Avery, 
155 A. 502, 1x3 Conn. 394. 

Ga.—Bryant v. S. H. Kres.s & Co., 46 
S.E,2d 600, 76 Ga.App. 530. 
in. —Ashbiim V. F. W. Wool worth 
Co., 16 X.E.2d 200, 296 Ill..App. 639. 
Kan.—Thogmartin v. KopP'^U 65 P. 
2d 671, 145 Kan. 347—Waikt-r v. S. 
H. Kress & Co., 76 P.2d E20, 147 
Kan. 48. 

Ky.—Kroger Grocery & Baking Co. 
V. Diebold, 124 S."W.2d 506, 276 Ky. 
349—Lyle v. Megerle, 109 S.W.2d 
598, 270 Ky. 227—P. W. Woolworth 
Co. V. Brown, 79 S.W.2d 362, 258 
Ky. 29. 

IMd.—Grzboskl v. Bernheimer Leader 
Stores, 143 A. 70S, 156 Md. 146— 
Isaac Benosch & Sons v. Perkier, 
139 A. 557, 153 Md. 6S0. 

Mass.—Hutchins v. P. W. Woolworth 
Co., 81 N.E.2d 453—Laskey v. First 
Nat. Stores, 59 N.B.2d 259, 317 

Mass. 624—Berube v. Economy 
Grocery Stores Corporation, 51 N. 
E.2d 777, 315 Mass. 89—MGiite v. 
Miigar, 181 N.E. 725, 280 Mass. 73 
—Blake v. Great Atlantic & Pacific 
Tea Co., 154 N.E. 486, 26$ Mass. 
12. 

Mich.—Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807. 299 
Mich. 59. 

Minn.—O'Connor v. J. C. Penney Co., 

2 X.W.2d 419, 211 Minn. 602—Mc¬ 
Intyre V. Holtman, 258 X.W. 832, 
193 Minn. 439. 

Mo.—Clifford v. F. W. 'Woolworth 
Co., App., 201 S.W.2d 416—Barker 
V. Sllverforb, App., 201 S.W.2d 408 
—Hewitt V. Katz Drug Co., App., 
199 S.W.2d 872—Rearden v. F. W. 
Woolworth Co., App., 154 S.W.2d 
373—Moone. v. Kroger Grocery & 
Baking Co., App., 148 S.W.2d 628— 
Wood V. 'Walgreen Drug Stores, 
App., 125 S.W.2d 534 — Frazier v. 
Mace-Ryer Co., 114 S.W.2d 150. 232 
Mo.App. 811—Phelps v. Montgom¬ 
ery Ward & Co.. 107 S.W.2d 939, 
231 Mo.App. 595—Moore v. Great 
Atlantic & Pacific Tea Co., 92 S.W. 
2d 912, 230 Mo.App. 495—^Watson 
V. Aronberg, App., 16 S.W.2d 356. 
Neb.—^Rankin v. J. L. Brandeis & 
Sons, 280 N.W. 260, 135 Neb. Sfl 
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However, the case will not be submitted to 
the jury where the facts are undisputed and the 
only reasonable inference to be drawn therefrom is 
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clear, or where there is no evidence, or insufficient 
evidence, to support plaintiff’s case,64 as where the 
evidence is insufficient to establish a causal connec- 


K.jr.—Shipp V. Thirty-Second Street 
Corporation, 33 A.2d 852, 130 N.J. 
Law 518, 568—Burdge v. Retail 

I>epartment Stores of America, 29 
A.2d 139, 129 N-.LLaw 228. affirmed 
31 A.2d 778, 130 N.XLaw 81—Steitz 
V. P. W. "Woolworth & Co., 189 A. 
386, 117 K.J.Law 439—McGee v. 
Kraft, 166 A. 80. 110 N.XLaw 532 
—^Abramson v. W- T. Grant Co., 170 
A. 815, 12 N.J.Misc. 192—Melber 
V. Great Atlantic & Pacific Tea Co., 
167 A. 746, 11 N.XMisc. 635. 

N.Y.—Petrizzelli v. F. W. Woolworth 
Co., 63 N.Y.S.2d 203, 270 App.Biv. 
1031~Davis v. S. S. Kresge Co., 45 
N.Y.S.2d 742, 267 App.Div. 850, ap¬ 
peal denied 47 N.Y,S.2d 604, 267 
App.Div. 923—Palenius v. M. H. 
Fishman Co., 45 N.Y.S.2d 329, 267 
App.Div. 769—Lendrum v. Victory 
Chain, 29 N.Y.S.2d 76, 262 App. 
Div. 424—Pratt v. American Stores 
Co., 28 N.Y.S.2d 829, 262 App.Div. 
931—Wheeler v. Deutch, 272 N.Y. 
S. 161, 242 App.Div. 641. 

N.C.—^Harris v. Montgomery Ward & 
Co., 53 S.B.2d 536, 230 N.C. 485. 

Ohio.—Carson v. S. H. Kress & Co., 
10 N.E.2d ISO, 56 Ohio App. 178— 
P. W. Woolworth Co. v. Saxton, 177 
N.E. 219, 39 Ohio App. 118. 

Okl.—Safeway Stores v. Whitehead, 
125 P.2d 194, 190 Okl. 464. 

Or.—Saunders v. A. M. Williams & 
Co., 63 P.2d 260, 155 Or. 1—Rund- 
lett V. Director, 47 P.2d 848, 150 Or. 
658. 

Pa.—Flora v. Great Atlantic & Pa¬ 
cific Tea Co., 198 A. 663, 330 Pa, 
166—Dalgleish v. Oppenheim, Col¬ 
lins & Co., 152 A. 759, 302 Pa. 88 — 
Weir V. Bond Clothes, 198 A. 896, 
131 Pa,Super. 54—Ralston v. Mer¬ 
ritt, 178 A. 159, 117 Pa.Super. 487 
—MacDonald v. P. & W. Grand, 
Inc., 89 Pa.Super. 526. 

S.C.—Anderson v. Belk-Robinson Co., 

5 S.E.2d 732, 192 S.C. 132. 

Tenn.—The Vogue, Inc., v. Cox, 190 
S.W.2d 307, 28 Tenn. App. 344— 

Martin v. Miller Bros. Co., 168 S. 
W,2d 187, 26 Tenn.App. 110. 

Tex.—S. H. Kress & Co. v. Hall, Civ. 
App., 154 S.W.2d 278, error refused 
—S. H. Kress & Co. v. Dyer, Civ. 
App., 49 S.W.2d 986, reversed, no 
opinion—P. Hohlt Co. v. Routt, 
Civ.App., 48 S.W.2d '386, error dis¬ 
missed—Campbell v. P. W. Wool- 
worth Co., Civ.App., 16 S.W.2d 907, 
error dismissed. 

(2) Mopping floor during business 

hours. 

D.S.—Surface v. Safeway Stores, C. 
A.Neb., 169 F.2d 937. 

Mo.—Moore v. Great Atlantic Pa¬ 
cific Tea Co., 92 S.W.2d 912, 230 
MoAlPP. 495. 

N.Y.—Walz V. Paul Heifer, Inc., 36 


N.E.2d 640, 286 N.Y. 408, reargu¬ 
ment denied 37 N.E.2d 142, 286 N. 
Y. 700. 

Ohio.—Simpson v. Mary Lee Candies, 
App., 35 N.E.2d 869. 

63. U.S.—L. Green Co. v. Bob¬ 
bitt. C.C.A.N.C., 99 F.2d 281—Cald¬ 
well V. Sears-Roebuck & Co., D.C. 
Pa,, 31 P.Supp. 888. 

D.C.—Hellyer v. Sears, Roebuck & 
Co., 67 F.2d 584, 62 App.D.C. 318. 
Ill.—^Ashburn v. P. W. Woolworth 
Co., 16 N-E.2d 200, 296 Ill.App. 639. 
Iowa.—^Nelson v. F. W. Woolworth & 
Co.. 231 N.W. 665, 211 Iowa 592. 
Md.—Dickey v. Hochschild, Kohn & 
Co., 146 A. 282, 157 Md. 448. 

Mass.—McCollum v. United Markets, 
80 N.E.2d 29, 323 Mass. 32. 

Mo,—Haverkost v. Sears, Roebuck & 
Co., App., 193 S.W.2d 357— 
Schwartz v. S. S. Kresge Co., 185 S. 
W.2d 37, 238 Mo.App. 1165—Sul¬ 
livan V, S. S. Kresge Co., 163 S.W. 
2d 811, 236 Mo.App. 1191—Mastin 

V. Emery, Bird, Thayer Dry. Goods 
Co., 140 S.W.2d 720, 236 Mo.App. 
487, certiorari quashed State ex rel. 
Emery, Bird, Thayer Dry Goods, 
154 S.W.2d 775, 348 Mo. 650—Stew¬ 
art V. George B. Peck Co., 135 S. 

W. 2d 405, 234 Mo.App. 864—^Huben- 
schmidt v. S. S. Kresge Co., App., 
115 S.W.2d 211—^Essenpreis v. El¬ 
liott’s Department Store Co., App., 
37 S.W.2d 458, certiorari quashed 
State ex rel. Elliott’s Department 
Store Co. v. Haid, 61 S.W.2d 1015, 
330 Mo. 959. 

N.H.—Cartier v. P. M. Hoyt Shoe 
Corporation, 29 A-2d 423, 92 N.H. 
263. 

Okl.—Halliburton-Abbott Co. v. Gran- 
berry, 66 F.2d 505, 179 Okl. 522. 
Pa.—Fisher v. Pomeroy's, Inc., 185 
A. 296, 322 Pa. 389. 

Tex.—McCrory’s Stores Corporation 

V. Murphy, Civ.App., 164 S.W.2d 
735, error refused—Brockman v. X 
Weingarten, Inc., Civ.App., 115 S. 

W. 2d 753, affirmed X Weingarten, 
Inc. V. Brockman, 135 S.W.2d 698, 
134 Tex. 451—^Renfro Drug Co. v. 
Jackson, Civ.App., 81 S.W-2d 101, 
error granted. 

Vt.—^Dooley v. Economy Store, 194 
A. 375, 109 Vt. 138. 

45 C.X p 1328 note 93 [g] (4). 

G-laring light near stairway 
Ohio.—^Higbee Co. v. Holmes, 187 N. 

E. 308, 45 Ohio App. 473. 

Jnsufficient lighting 
Neb.—^Rogers v. J. C. Penney Co., 257 
N.W. 252, 127 Neb. 885. 

N.Y.—Torri v. Richter, 74 N.Y.S.2d 
561, 272 App.Div. 1087. 

Open, nngxtarded stairway 
Mol—^Marquis v. Goldberg, App., 34 
S.W.2d 549. 


Slippery steps 

Ill.—Savaiano v. Twelfth St. Store. 
70 N.E.2d 744, 330 Ill.App, 248— 
Ashburn v. P. w. Woolworth Co 
16 N.E.2d 200, 296 Ill.App. 639. ” 

Ky.—Paducah Dry Goods Co. v 
Thompson, 213 S.W.2d 440, 308 Kv* 
12 . 

Mass.—Corcoran v. United Markets 
49 N.E.2d 250, 314 Mass. 26—Poley 
V. P. W. Woolworth Co., 199 NE 
739, 293 Mass. 232. 

N.Y.—Rothemeier v. Holzheimer. 31 
N.Y.S.2d 120, 263 App.Div. 78l. 

64. Pa.—Pieckowicz v. Oliver Iron 
& Steel Co., 40 A.2d 416, 351 Pa. 
209. 

45 C.X p 1329 note 95. 

X*aots held not conclusive 

Sign indicating that section of 
lunch counter where seat had been 
removed was closed was held npt to 
prevent, as a matter of law, patron’s 
recovery for injuries sustained when 
attempting to sit down at place 
I where seat had been removed.—^Ward 
V. S. Kann & Sons Co., D.C,Mun.App., 
47 A.2d 785. 

Taking extra pa?ecautions 

The fact that the proprietor of a 
store took extra precautions for the 
safety of his patrons by covering the 
floor of the entrance to the store with 
a rubber matting on rainy days was 
not such an admission of the unsafe 
condition of the floor as to justify 
submission of such issue to the jury. 
—Schmoll V. National Shirt Shops of 
Mo., 193 S.W.2d 605, 354 Mo. 1164. 

Stores 

(1) Generally. 

N-J.—Thompson v. Giant Tiger Cor¬ 
poration of Camden, 189 A. 649, US 
N.XLaw 10—Cleary v. Meyer Bros., 
176 A. 187, 114 N.XLaw 120. 

Fa.—Haddon v. Snellenburg, 143 A. 
8, 293 Pa. 333. 

Utah.—^Jenson v. S. H. Kress & Co., 
49 P.2d 958, 87 Utah 434. 

Vt.—Dooley v. Economy Store, 194 A. 
375, 109 Vt. 138. 

(2) Doors and entrances. 

Mass.—Callaghan v. R. H. White Co., 
22 N.E.2d 10, 303 Mass. 413. 

Pa.—Sheridan v. Great Atlantic & 
Pacific Tea Co., 44 A.2d 280, 353 
Pa. 11, 162 A.L.R, 946. 

Wis.—Erbe v. Maes, 277 N.W. Ill, 
226 Wis. 484. 

Wyo.—^Dudley v. Montgomery Ward 
& Co., 192 P.2d -617, 64 Wyo. 357. 
45 C.X p 1329 note 95 [a] (!’). 

(3) Revolving door.—Den Braven 
V. Meyer Bros., 64 A.2d 219, 1 N.J. 
470. 

. (4) Chair In which customer was 
sitting in ^sle of store,’—Peliett; v. 
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§ 276 


tion between the condition alleged and the injury.®® 

§ 275. - Places Abutting on or Near 

Highway or Path 

The question whether or not the owner of property 
on or near a highway or path has used the required 
care to prevent it from causing Injury to persons passing 
by Is generally for the jury, unless there is no evidence, 
or insufficient evidence, to establish negligence. 

Generally it is a question for the jury whether 
the owner of property on or near a hig-hway or 
path has used the required care to prevent it from 
becoming a source of danger to persons passing 
over the highway should not be 

submitted to the jury where there is no evidence, or 
insufficient evidence, to show negligence by defend¬ 


ant.®7 

§ 276 . - Buildings and Other Structures 

In actions for injuries received in or about buildings 
or other structures, the negligence of the defendant Is 
ordinarily a question of fact for the Jury, except where 
the evidence is undisputed and the only reasonable In¬ 
ference to be drawn therefrom Is clear or where there 
is no evidence, or Insufficient evidence, to establish the 
defendant's negligence. 

In actions brought to recover for injuries re¬ 
ceived about buildings or other structures, it is gen¬ 
erally for the jury to determine, under proper in¬ 
structions, whether defendant has been guilty of 
negligence in the manner of conducting operations 
in the construction, alteration, or repair of a build¬ 
ing or structure,or in the demolition of a building 


Thomas W. Garland, Inc., Mo.App., 
116 S.'VV.2d 1S9. 

(5) Floors, aisles, and passage¬ 
ways. 

Mich.—Carpenter v. Herpolsheimer’s 
Co., 271 N.W. 575, 278 Mich. 697. 
K.J.—Kelly v. Loft, Inc., 11 A.2d 58, 
124 N'.J.Law' 185—Jeffries v. Amer¬ 
ican Stores Co„ 187 A. 134, 117 N". 
J.Law 104. 

N.T.—Greene v. Sibley, Lindsay & 
Curr Co., 177 N.E. 416, 257 N.T. 
190. 

Pa.—Yearsley v. American Stores 
Co., 97 Pa.Super. 275—Ley v. Bow¬ 
man, Com.Pl., 46 Dauph.Co. 135. 

B,I.—Tenbrink v. F. W. Woolworth 
Co., 153 A. 245. 

45 C.J. p 1329 note 95 [a] (2). 

(6) Slippery floor. 

Mass.—Gannon v. Summerfleld Co., 
80 N.E.2d 51. 323 Mass. 25. 

Mich.—Evans v. S. S. Kresge Co., 
291 N.W. 191, 290 Mich. 698. 
Minn.—Penny v. Sears, Roebuck & 
Co., 258 N.W. 522, 193 Minn. 65. 
N.J.—Blessing v. Goodman, 60 A.2d 
69, 137 N.J.Law 395—Coyne v. Mu¬ 
tual Grocery Co., 181 A. 314, 116 N. 
J.Law 36—Bader v. Great Atlan¬ 
tic & Pacific Tea Co., 169 A. 687, 
112 N.J.Law 241, 

N.T.—^Wentz v. J. J. Newberry Co., 
273 N.Y.S. 449, 152 Misc. 392, af¬ 
firmed 280 N.Y.S. 824, 245 App.Div. 
790. 

N.C.—Cooke V. Great Atlantic & Pa¬ 
cific Tea Co., 168 S.E. 679, 204 N.C. 
495. 

Ohio.— J. C. Penny Co. v. Robison, 
193 N.B. 401, 128 Ohio St. 626, 100 
A.L.R. 705. 

Pa.—Bowser v. J. C. Penney Co., 4*6 
A.2d 324, 354 Pa. 1—MacDonald v. 
Gimbel Bros., 183 A. rS04, 321 Pa. 
25—Gorman v. Simon Brahm's 
Sons, 148 A. 40, 298 Pa. 142— 
Van Horn v. Hurd, Com.Pl., 47 
Lack.Jur. 21S. 

K-I-—Da Rosa v. First Nat. Stores, 

4 A.2d 918, 62 R.I. 213. 

W.Va.—Cornwell v. S. S, Kxesge Co., 
164 S.E. 156, 112 W.Va. 237. 


Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617, 64 Wyo. 357. 

(7) Scale as part of side of aisle. 
—Engdal v. Owl Drug Co., 48 P.2d 
232, 183 Wash. 100. 

(8) Steps and stairways generally. 
Ky,—Henry v. J. G. McCrory Co., 130 

S.W.2d 846, 279 Ky. 248. 

Mich.—Pilipowicz v. S. S. Kresge 
Co., 274 N.W. 721. 281 Mich. 90. 
N.J.—Toscani v. Quackenbush Co., 
170 A. 212, 112 N.J.Law 173. 

N.Y.—Stark v. Franklin Simon & 
Co., 260 N.Y.S. 691, 237 App.Div. 
42. 

R.I.—Leach v. S. S. Kresge Co., 147 
A. 759. 

Vt—Dooley v. Economy Store, 191 
A. 375, 109 Vt. 13S. 

I Wash.—Riley v. Pacific Outfitting 
Co., 55 P.2d 1058, 185 Wash. 497. 
45 C.J. p 1329 note 95 [a] (3). 

(9) Slippery steps or stairways. 
Mo.—Hayes v. S, S. Kresge Co., App., 

100 S.W.2d 325. 

N.C.—^Jackson v. Hudson-Belk Co., 50 
S.E.2d 36, 229 N.C, 795. 

Pa.—De Nezza v. A. E, Troutman 
Co., Com.PL, 30 West.Co.L.J. 245. 

R. I.—McDonald v. F. W. Woolworth 
Co., 20 A.2d 250, 66 R.I. 4SS. 

S. C.—Pace V. J. C. Penney & Co., 188 
S.E. 659, 182 S.C. 127. 

eS. Mass.—Sellew v. Tuttle's Mil¬ 
linery, 6$ N.E.2d 26, 319 Mass. 368. 
66. Ga.—Wright v. Southern Ry. 

Co., 7 S.E. 2d 793, 62 Ga.App. 316. 
N.H.—White v. Suncook Mills, 13 A. 

2d 729, 91 N.H. 92. 

45 C.J. p 1329 note 97. 

Objects falling from buildings near 
a highway see infra § 276. 

Failure to fill exoawatioii 
Okl.^—Sinclair Texas Pipe Line Co. v. 
Ross, 54 P.2d 204, 175 Okl. 435— 
Sinclair Texas Pipe Line Co. v. 
Patterson, 54 P.2d 207, 175 Okl. 
438. 

Failure to repair cellar door in side- 
wallc 

Ky.—Goldberg v. Wunderlich, 69 S. 
W.2d lOlS, 248 Ky. 798. 
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I OpenJng* cellar doors without wam- 
ing 

N.Y.—Gramegna v. Rubsam & Horr- 
man Brew^ing Co., 299 N.Y.S. 183, 
252 App.Div. 777. 
location 

(1) Excavation near highway,— 
Sinclair Texas Pipe Line Co. v. PlOss, 
54 P.2d 204, 175 Okl. 435—Sinclair 
Texas Pipe Line Co. v. Patterson, 5i 
P.2d 207, 175 Okl. 438. 

(2) Other dangers near street see 
45 C.J. p 1329 note 97 [a] (2), (3). 
Falling objects 

(1) Trees.—Wardrop v. Corbisell, 
Pa.Com.Pl., 16 Northumb.Co.Leg.J. 90 
—45 C.J. p 1329 note 07 [dj (3). 

(2) Other objects see 45 C.J. p 1329 
note 97 [d] (1), (2). 

Open ditch 

Okl.—Magnolia Pipe Line Co. v. 

Ricks, 121 P.2d 570, 190 Okl. 145. 
TTnguardedl areaway 
N.J.—Fuerst v. Roth, 169 A. 696, 112 
N.J.Law 268. 

G7. Md.—Weidman v. Consolidated 
Gas, Electric Light & Power Co., 
148 A. 270, 158 Md 39. 

68. Cal.—Perry v. D. J. & T. Sulli¬ 
van, Inc., 26 P.2d 485, 219 Cal. 384 
— Hall V. Barber Door Co., 23 P,2d 
279, 218 Cal. 412. 

Ind.—Samuel E. Pentecost Const. Co. 
V. O’Donnell, 39 N.E.2d 812, 112 Ind. 
App. 47. 

Mo.—Howard v. S. C. Sacks, Inc., 
App., 76 S.W.2d 460—Mueller v. 
David, App., 31 S.W.2d 570—Kieh- 
ling V. Humes-Deal Co., App., 16 
S.W.2d 637—Pittan v. Otis Eleva¬ 
tor Co., App., 7 S.W.2d 412. 

N.Y.—Glynn v. Christie & Leiser, 86 
N.Y.S.2d 880, 275 App.Div. 711. 
Ohio.—Warden v. Pennsylvania R. 

Go,. 175 N.E. 207, 123 Ohio St. 304. 
45 C.J. p 1329 note 98. 

Collapse of construction 
Mo.—^August Viermann Bricklaying 
Co. V. St. Louis Contracting Co„ 
73 S.W.2d 734, 335 Mo. 634. 
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or structure whether defendant, the owner of 
premises on which construction was being carried 
on, was negligent in causing a dangerous condition 
not connected with the construction which resulted 
in injury to a person engaged in the construction 
work;*^® whether defendant was negligent in that 
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in the construction of the building or structure the 
work was negligently done, or in the use of defec¬ 
tive materials or building plans during construc¬ 
tion or whether defendant was negligent in the 
operation and management of a building or struc¬ 
ture, when built, '^2 or in the maintenance of a de- 


Pa.—^Batcho v. Lowry, 169 A. 770, 
313 Pa. 376. 

45 C-J. p X329 note 98 [aj. 

Pallingr oTbjects 

Cal.—Cooper v. Quandt, 288 P- 79, 
105 CaLApp. 506. 

Conn.—Cackowski v. Jack A. Hal- 
prin, Inc., 42 A.2d 838, 132 Conn. 
67. 

Minn.—Builders &. Manufacturers 
Mut. Casualty Co. y. Butler Bros. 
Bld^. Co., 255 N.W. 851, 192 Minn. 
254. 

Mo.—Svast V. White, App., 6 S.W.2d 
668 - 

N.T.—^Rosenberg: v. Schwartz, 183 K". 

E. 282, 260 N.T. 162. 

45 C.J. P 1329 note 98 [b]. 

3E*loors and entrances 
Isr.J-—Daniel v. Elmer, 167 A. 751, 11 
N.J.Misc. 632, rule dischargred 173 
A. 911, 113 N.XLaw 227. 

45 C.J. p 1329 note 98 [c}. 

Xadder 

K.Y,—Sperling- v. Morg-old Garage 
Corp.. 79 N.Y.S.2d 574, 274 App. 
Div. 755—Brenner v. Schoeplein, 
270 N.Y.S. 513. 241 App.Div. 764. 
»oofs 

Cal.—Dressel v. Parr Cement Co.^ 181 
P.2d 962, 80 Cal.App.2d 536. 

45 C.J. p 1329 note 98 [e]. 

ScafiTold 

(1) Generally.^-McGlone v. Wil¬ 
liam Angus. Inc., 101 N.B. 469, 248 
N.Y. 197—45 C.J. P 1329 note 98 [d]. 

(2) Negligence in directing use of 
scaffold.—Brockman v. Aldous, 54 P. 
2d 43, 11 Cal.App,2d 650. 

(3) Negligent construction or de¬ 
fective condition. 

TJ.S.—^Federal Cement Tile Co. v. 

Henning, C.C.A.Minn., 32 F,2d 163. 
Cal.—Brockman v. Aldous, 54 P.2d 
43, 11 Cal.App.2d 650. 

Minn.—Gilbert v. Megears, 257 N.W. 
T3, 192 Minn. 495. 

N.J.—Byram v. Wamer-Quinlan Co., 
141 A. 809, 104 N.J.Law 534. 

N.C.—Odum V. National Oil Co., 196 
S.E, 823, 213 N.C. 478. 

Stairs and stairways 

u;s.— O’Neill V. Gray, C,C.A.N.Y., 30 

F. 2d 776, certiorari denied 49 S.Ct. 
480, 279 U.S. 8'65, 73 L-Ed. 1003. 

45 C,J, P 1329 note 98 [f]. 

69. Iowa.-H^rawford v. Emerson 
Const. Co., 269 N.W. 334, 222 Iowa 
378. 

N.Y.—Holdren v. Morris, 74 N.Y.S. 
.. 2d 807, 190 Misc. 673. 

Vt,^—^Watterlund v. Billings, 23 A.2d 
640, 112 Vti 256. 


70. Tex.—Montgomery v. Houston 
Textile Mills, Com.App., 45 S.W.2d 
140. 

71. N.J.—Clarh; v. Borough of Cliff- 
side Park, 166 A. 309, 110 N.J.Law 
589—Connick v. John F. Craig, Inc„ 
153 A. 631, 107 N.J.Law 375. 

Tex,—Taylor v. Popular Dry Goods 
Co., Civ.App., 10 S.W.2d 191, error 
dismissed- 

45 C.J. p 1329 note 1. 

Existence of stmotnral defect 
Cal.—Hale v. Depaoli, 201 P.2d 1, 33 
Cal. 2d 228. 

Dangerous character 

Whether the defect was reasonably 
certain to place life and limb in per¬ 
il has been held a question for the 
jury.—Hale v. Depaoli, supra. 
Improper plan 

(1) Construction of step immedi¬ 
ately inside doorway of door swing¬ 
ing inward.—^Roach v. Wells Fargo 
Bank & Union Trust Co., 282 P. 967, 
102 Cal.App. 380. 

(2) Ramp leading into store 
pitched at too steep an angle.—^Whit¬ 
lock V. Howard Clothes, 40 A.2d 566, 
132 N.J.Law 383. 

Lapse of time 

Whether the passage of time, the 
wearing effect of the elenaents, and 
the intervening occupancy of the 
structure are sufficient to show that 
the contractor who made the struc¬ 
ture was not negligent or that some 
intervening force broke the chain of 
causation are questions of fact for 
the Jury.—Hale v. Depaoli, 201 P.2d 
1, 33 Cal. 2d 228. 

72. Ill.—^East St. Louis Junction R. 
Co. V. Armour & Co., 247 Ill.App. 
528. 

Mich.—^Polston v. 'S. S. Kresge Co., 
37 N.W.2d 638, 324 Mich. 575. 
Wash.—Bystrom v. Purkey, 97 P.2d 
158, 2 Wash.2d 67. 

45 C.J. p 1329 note 99. 

EaUiug objects 

(1) Generally. 

Ill.—Gomez v. Rosenblatt, 53 N.E.2d 
279, 321 IlLApp, 631. 

N.J.—^Winter v. Blum’s, Inc., 147 A, 
387, 7 N.J.Misc. 844. 

N.Y.—Bourg V. General Outdoor Ad¬ 
vertising Co., 251 N.Y.S. 142, 232 
App.Div. 601. ; 

(2) Ice and snow from roof.— 
Browns ey . v. General Printing Ink 
Corporation, 193 A, 824, 118 N.J.Law 
505. 

(3) Window pane.—^Beaumont Iron 
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Works Co. V. Martin, Tex.Ciy.App 
190 S.W.2d 491. Ref. w. m. 

(4) Window screen.—Gloss v. 
Stickles, 60 N.Y.S.2d 237, 270 App! 
Div. 864—45 C.J, p 1329 note 99 [a] 
(7). 

(5) Other objects see 40 c.J. p 1329 
note 99' [a]. 

Floors 

(1) Generally. 

Md.—Regent Realty Co. v. Ford 146 
A. 457, 157 Md. 614. 

Me.—Franklin v, Maine Amusement 
Co., 175 A. 305, 133 Me. 203. 

Tenn.—Dolan v. Bry Block Mercan¬ 
tile Co., 126 S.W.2d 37'6, 23 Tenn. 
App. 47. 

(2) Obstruction.—^Dupuis v. GoM- 
blatt Bros., 15 N.B.2d 346, 295 Ill. 
App. 621. 

(3) Slippery floors. 

Cal.—Henderson v. Progressive Opti- 
. cal System, 184 P.2d 807, 57 Cal. 
App.2d 180. 

Ill.—Sundberg v. Boal, 49 N.E.2d 824, 
320 Ill.App. 138. 

Mass.—Manell v. Checker Taxi Co., 
187 N.B. 224, 284 Mass. 151. 

Miss.—^Western Union Telegraph Co. 
V. Blakely, 140 So. 336, 162 Miss. 
854. 

Mo.—^Murphy v. Fidelity Nat. Bank & 
Trust Co., 49 S.W.2d 668, 226 Mo. 
App. 1181—Petera v. Railway Ex¬ 
change Bldg., App., 42 'S.W.2d 947. 
N.H.—^Williamson v. Derry Electric 
Co., 196 A. 265, 89 N.H. 216. 

N.J.—Picariello v. Linares & Rescig- 
no Bank. 21 A.2d 343, 127 N.J.Law 
63, affirmed 23 A.2d 396, 127 N.J. 
Law 565. 

N.Y.—Laundrie v. W. T. Grant Co., 
272 N.Y.S. 630, 241 App.Div. 904. 
Okl.—Oklahoma Natural Gas Co. v. 

Glazier, 137 P.2d 584. 192 Okl. 516. 
Or. — ^Lopp V. First Nat. Bank, 51 B. 

2d 261, 151 Or. 634, 

Pa.—Bowser v. J. C. Penney Co., 46 
A.2d 324, 354 Pa. 1. 

45 C.J. p 1329 note 99 [d] (1). (3). 

(4) Degree of slipperiness of floor. 
—Lorenz v. Santa Monica City High 
School Dist., 124 P.2d 846, 5l Cal. 
App.2d 393—^Nicola v. Pacific Gas & 
Electric Co., 123 P.2d 629, 50 Cal. 
App.2d 612. ^ 

Holes and traps 

(1) Generally.—Steinberg v. Boga- 
tin Dyers & Cleaners, .144 A. 448, 105 
N.J.Law 294—45 C.J. p 1329 note 99 
[b]. 

(2) Open trap door. 

Minn.—^Folsom v. Hojny, 26 N.W.2d 
219, 223 Minn. 223. 
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frctive building or structure after it is built or j negligence was a proximate cause of the injury."'^ 
the negligcrxe of the owner of the structure in the 
installation of equipment thereinJ^ Also, it is ordi- • Generally whether there has been a compliance 
narilv a (iuestiun of fact for the jury whether such | with a safe place statute is for the juryA*" Also, 


K.Y.—Artz V. Todd, 77 X.Y.S.2d 836, 
101 Misf. 407. 

45 C.J. P 13ii0 note 00 fb] <3). 
Iiisuiacient lightlngf 

(1) C\‘l!.'ir.—FUx V'. 057 X.Y. 

S. ,345, 235 App.Div. 400, affirmed 1S5 
X.E. 748, 261 N.Y. 5S3. 

(3) Stairvvay- 

XJ.S.— H. Li. Green Co. v. Bobbitt, C. 

C.A.X.C., 99 F.2d 281. 

Mass.—Topji,an v. Boston Casing Co., 
•102 X.E. 507, 2SS Hass. 167. 

Minn.—Henderson v. Bjork Monu¬ 
ment Co., 24 N.W.2d 42, 222 Minn. 
241. 

;^ro.—English v. Sahlender, App., 47 
'S.W.2d 150. 

Okl.—Dye v. Montgomery Ward & 
Co., 54 P.2d 1S2, 17,5 Okl. 567. 

Tex.—Renfro Drug Co. v. Jackson, 
Civ.App., 81 S.W.2d 101, error 
granted- 

46 C.J. P 1329 note 99 [c] (2). 

(3) Other places see 45 C.J. P 1329 
note 99 [c] (1), (3). 

Stairs, stairways, and steps 

(1) G-enerally. 

Mass.—Topjian v. Boston Casing Co., 
192 K.E. 507, 288 Mass. 167. 

Mo.—English v. Sahlender, App., 47 
S.W.2d 150. 

K.J.—Waters v. Solitare, 35 A.2d 676, 
131 N.J.Law 212, 

(2) Slippery steps. 

Mass.—Tack v. Ruffo, 161 N.E. 587, 
263 Mass. 487. 

Mich.—Perl v. Cohodas. Peterson, 
Paoli, Nast Co., 294 X.W. 697. 295 
Mich. 325. 

Mo.—State ex rel. First Nat. Bank 
in St. Louis V. Hughes, 144 S.W.2d 
84. 346 Mo. 938. 

K.T.—Young V, Sonking, 88 N,Y.S.2d 
392, 275 App.Div. 871. 

Pa.—Vetter v. Great Atlantic & Pa¬ 
cific Tea Co., 185 A. 613, 322 Pa. 
449. 

Tex.—Alamo Nat. Bank oi San An¬ 
tonio V. Hazlitt, Civ.App., 92 S.W. 
2d 315, error dismissed. 

46 C.J. p 1329 note 99 [d] (2), (4). 
■Water leakage 

U.S.—Trouser Corp. of America v. 
Goodman & Theise, D.C.Pa., 59 F. 
Supp. 623, reversed on other 
grounds, C.C.A., 153 F.2d 284. 
Mass.—Geden v. Kostarelos, 174 N.E. 

129, 273 Mass. 466. 

Window* cleaning 

(1) Condition of rope holding scaf¬ 
fold which broke.—Burris v. Ameri¬ 
can Chicle Co., D.C.N.Y., 33 F.Supp. 
104, affirmed, C.C.A., 120 F.2d 218. 

(2) Whether witness could identi¬ 
fy rope holding scaffold which broke. 
—^Burris v. American Chicle su¬ 
pra. 


73. N.T.—Buseemi v. Chefford Au¬ 

tomotive Parts, 8 N.T.S.2J 575, 255 
App.Div. 1014. 

Wa.«h,—Bystrom v. Purkey, 97 P.2d 
158, 2 Wash.2d 67. 

45 C.J. p 1329 note 2. 

Poreeeeability of concnrriag cause 

Whore fire, together with negligent 
construction and maintenance of 
building, concurred to cau.^e its walls 
to fall, thereby resulting in injury to 
plaintiff’s property, the foreseeabil¬ 
ity of the fire was a question for the 
jury.—Wachholder v. Kitchens, Tex. 
Civ.App., 126 S.W.2d 519. 

Chimney or flue 

Ohio.—Berger v. Grandview Bldg. 

Co., App.. 69 N.E.2d 759. 

45 C.J. p 1329 note 2 [a]. 

Collapse of b u il di ng 
Okl.—Klein v. Price, 65 P.2d 198, 179 
Okl. 272. 

3>oors and entraxLces 
(1> Generally. 

Ill.—Crump V. Montgomery Ward & 
Co., 39 N.E.2d 411, 313 Ill.App. 151. 
Mass.—Lord v. Lowell Institution 
for Savings, 23 N.E.2d 101, 304 
Mass. 212. 

Minn.—Johnson v. Evanski, 22 N.W. 
2d 213, 221 Minn. 323—Tierney v. 
Graves Motor Co., 239 N.W. 905, 
185 Minn. 114. 

N.J.—Deschamps v. L. Bamberger & 
Co., 27 A.2d 3, 12S N.J.Law 527, 
affirmed 30 A.2d 603, 129 N.J.Law 
517. 

N.Y.—Starr v. Slomowits, 66 N.Y.S. 

2d 892, 271 App.Div. 893. 

Or.—Dunn v. First Nat. Bank, 39 
P.2d 944, 149 Or. 97. 

Wash.—Smith v. Mottman, 77 P.2d 
376. 194 Wash. 100. 

45 C.J. p 1329 note 2 [b]. 

(2) Revolving door. 

Md.—Hochschild, Kohn & Co. v. Mur¬ 
doch, 141 A. 905, 154 Md. 575. 

Mass.—Nersilf v. Worcester County 
Institution for Savings, 162 N.E. 
349, 264 Mass. 228. 

Ohio.—Rathman v. First American 
Bank & Trust Co. of Middletown, 
So N.E.2d 865. 73 Ohio App. 283. 
Or.—Dunn v. First Nat. Bank, 39 
P.2d 944, 149 Or. 97. 

Ploor 

(1) Generally.—^Wood v. National 
Theatre Co., 42 N.E.2d 536, 311 Mass. 
550—45 C.J. p 1329 note 2 Ee]. 

(2) Whether hole existed in floor 
at place claimed, and whether clerk, 
in stating that the hole should have 
been fixed, was referring to the 
same place was held a question for 
the jury.—Harrington v. Liggett 
Drug Co., 20 A.2d 537, 67 R.I. 58. 

1217 


Fire e8cax>e 

^'•,Y.—Hnrkin.s v. East New York 
Sav. Bank, 22 N.y.S.2d 905, 260 
Ai^’P.Div. 394. 

45 CJ. p 1329 note 2 [dj. 

Stairs, stairways, and steps 
Mass.—Rafuse v. Boston Consol. Gas 
Co., 195 N.E. 725, 290 Mass. 468. 
Minn.—Henderson v. Bjork Monu¬ 
ment Co., 24 N.W.2d 42, 222 Minn. 
241. 

N.J.—Putkowski V. Jarmoli, 157 A. 

107, 9 N.J.Misc. 1389. 

N.Y.—Cleary v. Sweeney Realty Cor¬ 
poration, 291 N.Y.S. 570, 249 App. 
Div. 651—McCabe v. Richell Realty 
Corporation, 288 N.Y.S. 611, 248 

App.Div. 743—Friedman v. Neu- 
feld, 282 N.Y.S. 664, 246 App.Div. 
545. 

Okl.—Halliburton-Abbott Co. v. 
Cranberry, 66 P.2d 505, 179 Okl. 
522. 

Pa.—Dougherty v. Brandt, 186 A. 

419, 122 Pa.Super. 410. 

R.I.—Hayman v. Union Corporation, 
17 A.2d 30, 66 R.I. 11. 

45 C.J. p 1329 note 2 [g]. 

Stone wall 

Mass.—Bernard v. Brownell, 173 N. 

E. 434, 273 Mass. 2C2. 

Unattaclied radiator 
Pa.—Straight v. B. F. Goodrich Co., 
47 A.2d 605, 354 Pa. 391. 

74. Befrigerating unit 

N.Y.—McCaffrey v. Kinetic Chemi¬ 
cals, 26 N.y.S.2d 1021, 261 App. 
Div. 1099. 

75. Conn.—Cackowski v. Jack A. 

Halprin, Inc., 42 A.2d 838, 132 

Conn. 67. 

Ill.—Ashburn v. P. W. Woolworth 
Co., 16 N.E.2d 200, 296 Ill.App. 
639. 

Mass.—Hutchins v. F. W. Woolworth 
Co., 84 N.E.2d 453. 

Mo.—Corley v, Kroger Grocery & 
Baking Co., 193 S.W.2d 897, 335 Mo. 
4—August Viermann Bricklaying 
Co. V. St. Louis Contracting Co., 
73 S.W.2d 734, 335 Mo. 534~Sor- 
enson v. Emery, Bird, Thayer Dry 
Goods Co., 187 S.W.2d 480. 238 Mo. 
App. 1241^—Marquis v. Goldberg, 
App., 34 S.W.2d 549. 

N.J.—Byram v. Warner-Quinlan Co., 
141 A. 809, 104 N.J.Law 534. 
Ohio.—Rathman v. First American 
Bank & Trust Co. of Middletown, 
55 N-E.2d 865, 73 Ohio App. 283. 
Pa.—Straight v. B. F. Goodrich Co., 
47 A.2d 605, 354 Pa. 391. 

R.I.—^Hayman v. Union Corporation, 
17 A.2d 30, 66 R.I. 11. 

76. Wis.—^Heiden v. City of Mil¬ 
waukee, 275 N.W. 922, 226 Wis. 
92, 114 A.L.R. 420. 
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the violation of statutes or ordinances requiring the 
protection of floor openings in buildings,77 or re¬ 
quiring handrails along specified stairways,78 or the 
maintaining of sheds over sidewalks during build¬ 
ing operations79 is sufficient evidence of negligence 
to require the question to be submitted to the jury. 

The above issues should not be submitted to the 
jury, however, but may be determined by the court, 
where the evidence is undisputed and the only rea¬ 
sonable inference to be drawn therefrom is clear,80 
or where there is no evidence, or insufficient evi¬ 
dence, to show defendant’s negligence.^^ 


§ 277. - Elevators, Hoistways, and Shafts 

Generally In an action for injuries received on or about 
elevators, hoistways, or shafts the negligence of the de- 
fendant and whether or not such negligence was the 
proximate cause of the injury are questions of fact for 
the jury unless the facts are not in dispute and the 
conclusions to be drawn therefrom clear or there is no 
evidence, or insufficient evidence, to sustain the plain¬ 
tiff's case. 

Where injuries were received on or about eleva¬ 
tors, elevator shafts, or hoistways, it is ordinarily 
a question for the jury whether defendant was 
guilty of negligence,82 and whether or not such neg- 


77. N-T.—McRickard v. Flint, 21 
]Sr.E. 153, 114 N.T. 222. 

Building- regulations by municipal 
corporations generally see Munici¬ 
pal Corporations § 225. 

78. Stairways included 

Whether particular stairway is 
within the requirements of the stat¬ 
ute presents a jury question.—Hen¬ 
derson V, Bjork Monument Co., 24 
N‘.W.2d 42, 222 Minn. 241. 

78. H.Y.—Shields v. Pugh, 107 N.Y. 

S, 604, 122 App.Div. 586. 

SO. Conn.—Bernardo v. Hoffman, 145 
A. 884, 109 Conn. 158. 

Mass.—Stern v. Swartz, 186 N.E. 584, 
283 Mass. 436. 

Wis.—Edwards v. Alhambra Theatre 
Co., 224 N.W. 104, 198 Wis. 228. 

45 C.J, p 1330 note 4. 

Proximate cause of injury held as 
a matter of law to be plaintiff's con¬ 
tributory negligence.—Scott v. 
George A. Fuller Co., 107 P.2d 55, 
41 CaLApp.2d 501. 

Purcliaser removing* equipment 

Conduct of purchaser of engine in 
leaving engine room of boat in an 
unsafe or dangerous condition was 
held negligence as a matter of law.— 
McFarland v. Commercial Boiler 
Works, 116 P.2d 288. 10 Wash.2d 
81. 

Matters held not negligence per se 

(1) In general.—Rogers v. Max 
Azen, Inc., 16 A.2d 529, 340 Pa. 328. 

(2) To maintain platform scale in 
aisle of store.—^Wurster v. Arm¬ 
strong, 21 A-2d 650, 145 Pa.Super. 
583. 

(3) To oil or wax floor or for oil 
or wax to be on floor. 

Mich.—^Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807, 299 
Mich. 59. 

Ohio.— J, C. Penny Co. v. Robison, 
193 N.E. 401, 128 Ohio St. 626, 
100 A.L.R. 705. 

Pa.—^Weir v. Bond Clothes, 198 A. 
896, 131 Pa.Super. 54. 

(4) To use mixture of corn meal 
with another substance to make floor 
smooth for dancing.—^Kalinowski v. 
Young Women’s Christian Ass'n, 135 
P.2d 852, 17 Wash.2d 380. 


81. XJ.S.—^Daroca v. Metropolitan 
Life Ins. Co., C.C.A.La., 121 F,2d 
917, certiorari denied 62 S.Ct. 483, 
314 U.S. 700, 86 L.Ed. 559. 

Cal.—Lewis v. Reinberg, 29 P.2d 439, 
136 CaLApp. 554—Marple v. Man- 
speaker, 263 P. 1022, 88 Cal.App. 
682. 

Ill. —Schmidt v. Langer, 83 2sr.E.2d 
34, 336 Ill.App. 158. 

Mass.—^Corthell v. Great Atlantic & 
Pacific Tea Co., 196 N.E. 850, 291 
Mass. 242—^Knowles v. Great At¬ 
lantic & Pacific Tea Co., 192 N.E. 
2, 287 Mass. 400. 

N.H.—Medbury v. Merrimack Street 
Garage. 20 A.2d 646, 91 N.H. 406. 
N.Y.—Mazzu v. Darojo Realty Co., 13 
N.Y.S.2d 612, 257 App.Div. 1036, 
appeal denied. 

Pa.—Dickey v. Boggs & Buhl, 29 A.2d 
1, 345 Pa. 453. 

la constmctioa of structure 

(1) Generally. 

Md.—Combustion Engineering Co. v. 
Hunsberger, to Use of State Acci¬ 
dent Fund, 187 A. 825, 171 Md. 16. 
N.Y.—lannotta v. Integrity Holding 
Corp., 58 N.Y.S.2d 636, 269 App. 
Div. 1044. 

Ohio.—^Hall v. Ferro-Concrete Const. 
Co., 50 N.E.2d 556, 71 Ohio App. 
545. 

(2) In construction of ramp from 
improper material.—^Whitlock v. 
Howard Clothes, 40 A.2d 566, 132 N. 
J.Law 383. 

la demohsMag structure 
U.S.—Lewis-Kures v, Edward R. 
Walsh & Co., C.C.A.N.Y., 102 F.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 596, 84 L.Ed. 499. 

Inadequate lighting 

(1) Generally.—^Walter v. Shuck, 
Pa.Com.Pl., 25 West.Co.L.J. 102, 

(2) Steps and stairway. 

Minn.—Beckjord v. First Presbyteri¬ 
an Church of Merriam Park, 265 N, 
W. 336, 196 Minn. 474. 

Pa.—Gorman v. Simon Brahm’s 
Sons, 148 A. 40, 298 Pa. 142. 

Tex.—Houston Nat. Bank v. Adair, 
207 S.W.2d 374, 146 Tex. 387. 

Boors and entrances 

N.Y,-—Wylan v. Wender, 30 N.Y.S. 
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2d 908, 263 App.Div. 735, affirmed 
43 N.B.2d 714, 289 N.Y. 6'69. 

Ohio.—Cleveland Athletic Ass’n Co. 
V. Bending, 194 N.E. 6, 129 Ohio 
St. 152. 

Tex.—Lane v. Massachusetts Mut. 

Ins. Co., Civ.App., 202 S.W.2d 311. 
rioors 

(1) Generally. 

N.Y.—Dennis v. Rockefeller Center, 
60 N,Y.S.2d 515, 270 App.Div. 524, 
reargument denied 62 N.Y.S.2d 606, 
270 App.Div, 921, affirmed 70 N.e! 
2d 548, 296 N.Y. 741. 

S.D.—^Anderson v. Chicago & N. W. 
Ry. Co.. 241 N.W. 516, 59 S.D. 643. 

(2) Ramp inside defendant's build¬ 
ing, with wet or dark matter there¬ 
on.—Trilling v. H. L. Green Co., 31 
A.2d 206, 130 N.J.Law 36. 

(3) Slippery floor. 

Cal.—Owen v. Beauchamp, 152 P.2d 
756, 66 Cal.App.2d 750. 

Mo.—Ilgenfritz v. Missouri Power & 
Light Co., 101 S.W.2d 723, 340 Mo. 
648—Stoll V. First Nat. Bank, 132 
'S.W.2d 676, 234 Mo.App. 364. 

Neb.—Sokolof v. First Nat. Bank, 
240 N.W. 647, 122 Neb. 892. 

Wis,—Cronce v. Schuetz, 1 N.W.2d 
789, 239 Wis. 425. 

Scaffold 

Mo.—^Wright v. Kansas City Struc¬ 
tural Steel Co., 167 S.W.2d 582, 236 
Mo.App. 873. 

Stairs and stairways 

(1) Generally. 

N.H.—Ducharme v. National Bank of 
Lebanon, 15 A.2d 884. 91 N.H. 528. 
N.J.—Gregory v. Loder, 185 A. 360, 
11*6 N.J.Law 451. 

Pa.—^Walter v. Shuck, Com.Pl.,' 25 
WestCo.L.J. 102. 

Tex.—^Houston Nat. Bank v. Adair, 
207 S.W.2d 374, 146 Tex. 387. 

(2) Slippery steps. 

Mass.—Rosenthal v. Central Garage 
of Lynn, 181 N.E. 660, 279 Mass. 
574. 

Minn.—^Pangolas v. Calvet, 297 N.W. 
741, 210 Minn. 249. 

N.Y.—^Rigney v. Horn & Hardart 
Co., 299 N.Y.S. 335, 164 Misc. 711. 

82. U.S.—Sears, Roebuck & Co. v. 
Wallace. C.A.Va., 172 F.2d 802— 
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licence was the proximate cause of the injury.^^ 
However, the issue is for the court and not the jury 
if the facts are not in dispute and the only reason¬ 
able inference to be drawn therefrom is clear, or if 
there is no evidence, or insufficient evidence, to 
show negligence by defendant^^ 

§ 278. - Fires and Hot Ashes 

In actions for personal injury or property damage 
caused by fire or hot ashes, questions of the defendant’s 


§ 278 

( negligence and proximate cause are generally for the jury 
unless the evidence on such issues and the inferences 
to be drawn therefrom are uncontroverted and clear, or 
' there is no evidence, or insufficient evidence, on such is- 
i sues to support the plaintiff’s case. 

It is generally a question of fact for the jury or 
other trier of the facts whether under the circum¬ 
stances defendant was guilty of negligence in an 
action to recover for personal injury caused by com¬ 
ing in contact with hot ashes^^ or fire,®^ or for 
j property loss or damage caused by fire;S7 what was 


McCowat-Mercer Printing' Co. v. 
Taylor, C.C.A.Tenn., 115 F.2d S6S. 
Cal.—Barbierl v. Law, 287 P. 464, 
209 Cal. 429. 

Mo.—Giles V. Moundridge Milling 
Co., 173 S.W.2d 745, 351 Mo. 56S. 
X.T.—Bershad v. Neimand Bros., 
Inc., 22 N.Y.S.2d 862, 260 App.Div. 
S72, affirmed 34 N.E.2d 382, 285 N. 
Y. 689. 

Tex.—Morten Inv. Co. v. Trevey, Civ. 

App., 8 S.W.2d 527, error dismipsed. 
45 C.J. p 1330 note 5. 

Bumb-'waiter 

K.J.—McElroy v. National Realty & 
Investment Co., 189 A. 613, 117 N. 
J.Law 596, affirmed 194 A. 159, 119 
N.J.Law 26. 

Escalator 

U.S.—Reynolds v. May Department 
Stores Co., C.C.A.Mo., 127 P.2d 396, i 
certiorari denied May Department 
Stores Co. v. Reynolds, 63 S.Ct. 
31, 317 U.S. 639, 87 L.Ed. 615. 
Pailure to warn of open s3iaftwar3r in 
dwelling 

N.Y. — Christianson v. Breen, 43 N. 

B.2d 478, 288 N.Y. 435. 

Improper installation of elevator 
N.Y.—Prokopowicz v. 11 West Forty- 
Second Street, 45 N.E.2d 906, 289 
N.Y. 350. 

Improper repair of elevator 

Ga.—Callaway v. Hall, 199 S.E. 899, 
58 Ga.App. 795. 

Inadequate lighting of elevator shaft 

Ind.—Clark Fruit Co. v. Stephan, 
170 N.E. 558, 91 Ind.App. 152. 

Minn.—Gross v. General Inv. Co., 
259 N.W. 557, 194 Minn. 23. 

N.J.—Eggert v. Mutual Grocery Co., 
168 A. 312, 111 N.J.Law 502. 
Insufficient door or gate to elevator 
shaft 

Minn.—Gross v. General Inv. Co., 259 
N.W. 557, 194 Minn. 23. 

Mo.—Northern v. Chesapeake & Gulf 
Fisheries Co., 8 S.W.2d 982, 320 Mo. 
1011 . 

Open or tingTiarded elevator shaft 

Ark.—^Armour &*Co. v. Rose, 3-6 S. 

W.2d 70, 183 Ark. 413. 

Ga.—Morris v. Deraney, 22 S.E.2d 
860, 68 Ga.App. 308—Camp v. Cur- 
ry-Arrington Co., 151 S.E. 837, 41 
Ga.App. 53. 

Minn.—Smith v. Kedney Warehouse 
Co., 267 N.W. 478, 197 Minn. 558, 


amended 269 N.W. 633. 197 Minn. 

5r,s. 

Mo.—Happy V. Walz. 213 S.W.2d 110 
—Kennedy v. Phillips. 5 S.W.2d 33, 
319 Mo. 573—Katz v. North Kansas 
City Develojiment Co., 14 S.W.2d 
701, 223 Mo.App. 606. 

N.J.—Cohan v. Murray, Griffith & 
Messier, 14S A. 728, 106 N.J.Law 
144. 

Or.—Helzer v. Wax, 272 F. 556, 127 
Or. 427. 

45 C.J. p 1330 note 5 [a]. 

Operation of elevator 

(1) Generally. 

Mo.—Cento v. Security Bldg. Co., 99 
S.W.2d 1. 

N.J.—Eggert v. Mutual Grocery Co., 
168 A. 312. Ill N.J.Law 502. 

N.Y.—MoGunn v. American Mut. Lia¬ 
bility Ins. Co., 42 N.y.S.2d 306, 266 
App.Div. 871. 

Ohio.—Marmorstein v. Schuck, 163 
N.E. 218, 29 Ohio App. 145. 

45 C.J. p 1330 note 5 [ej. 

(2) Closing door on customer.— 

Clark V. Huddleston, 122 P.2d 952, 50 i 
Cal.App.2d 311. I 

(3) Failure to prevent movement; 
of elevator resulting in death of 
workman repairing elevator.—Mc- 
Gunn V. American MuL Liability Ins. 
Co.. 52 N.Y.S.2d 120, 268 App.Div. 
1004, affirmed 64 N.E.2d 353, 295 N. 
Y. 614. 

(4) Improper starting.—Dean v. 
Koolish, 234 N.W. 179, 212 Iowa 238 
—45 C.J. p 1330 note 5 [eJ (5). 

(5) Improper loading.—Drawer 
Bros. V. DeGise Silk Dyeing Co., 185 
A 47, 14 N.J.Misc. 355. 

(6) Injuring workman in elevator 
shaft.—Tong v. Sun Realty Co., 23 
P.2d 430. 132 Cal-App. 750—45 C.J. 
p 1330 note 5 [e] (2), (7). 

83. Ga.—Morris v. Deraney, 22 S.E. 

2d 860, 68 Ga.App. 308. 

N.Y.—McGunn v. American Mut. Lia¬ 
bility Ins. Co., 52 N.Y.S.2d 120, 268 
App.Div. 1004, affirmed 64 N.E.2d 
353, 295 N.Y. 614. 

Escalator 

Mo.—Reynolds v. May Department 
Stores, C.C.A.MO., 127 F.2d 396. 

84^ Ky.—^Sabiston*s Adm’r v. Otis 
Elevator Co., 64 S,W.2d 588, 251 
Ky, 222. 


I Tex,—Morten Inv. Co. v. Trevey, Civ. 

App,, H S.W.2d 527, error dismissed. 
I 45 C.J. p 1330 note S. 

Eailur© to equip elevator properly 
N.C.—Lee v. Carolina Upholstery Co., 
40 S.E.2d 688, 227 N.C. 88. 
Operation of elevator 

(1) Generally.—Trust Co. of Chi¬ 
cago V. Sutherland Hotel Co., 58 N.E. 
2d 860, 389 Ill. 67. 

(2) Moving elevator without no¬ 
tice or putting up gate or guard.— 
Lee V. Carolina Upholstery Co., 40 S. 
E.2d 688, 227 N.C. 88. 
lasTifflcleiicy of cross action not con¬ 
trolling 

Where defendant asserted anoth¬ 
er’s negligence as defense and as ba¬ 
sis for cross action, issue was prop¬ 
erly submitted, even though cross¬ 
action was not maintainable.—Mor¬ 
ten Inv. Co. V. Trevey, Tex.Civ.App., 
8 S.W.2d 527, error dismissed. 

85. U.S. —Escanaba Mfg. Co. v. 
O’Donnell, Mich., 212 F. 648, 129 
C.C.A 184. 

86. U.S.—Elkton Auto Sales Corpo¬ 
ration V. State of Maryland, to 
Use of Perry, C.C.A.Md., 53 F.2d 8. 

Md.—Carroll v. Kerrigen, 197 A 127, 
173 Md. 627. 

Mass.—Kavigian v. Lonero, 45 N.E. 

2d 823, 312 Mass. 603. 

Tex.—Texas Co. v. Freer, Civ.App., 
151 S.W.2d 907, error dismissed, 
judgment correct. 

45 C.J. p 1330 note 11. 

Antici];>ation of fire 
I Whether fire was danger which 
I could be reasonably anticipated by 
those owing to invitee duty of ex- 
ercising due care was for jury.— 
Aloia V. Berkowitz, 274 N.Y.S. 426, 
242 App.Div. 778. 

87. U.S. —Albany Ins. Co. v. Hol- 
berg, C.C.AMinn., 166 P.2d 311— 
Cameron, Joyce & Co. v. McLouth, 
C.C.AIll., 70 F.2d 6—J. B. McCrary 
Engineering Co. v. White Coal 
Power Co., C.C.AN.C., 35 F.2d 142. 

Ala.—Jefferson Lumber Co. v. Berry, 
23 So.2d 7, 247 Ala. 164, m AL.R. 
544. 

Md.—Holland Furnace Co. v. Roll- 
man, to Use of New York Under¬ 
writers Ins. Co., 20 A2d 500, 179 
Md. 510. 
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§ 279 


NEGLIGENCE 


the origin of the fire;^^ whether defendant’s neg¬ 
ligence was the proximate cause of the injury 
and whether plaintiff was guilty of contributory 
negligence, as considered supra § 257. Such is¬ 
sues, however, are for the court and not for the 
jury where the facts are not in dispute and the only 
inference to be drawn therefrom is clear^o or where 
there is no evidence, or insufficient evidence, to es¬ 
tablish plaintiff's case.^^ 

§ 279. - Dangerous Use and Operation 

Ordinarily the question of the defendant’s negligence 
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in the use of dangerous Instrumentalities, or in the con¬ 
duct of dangerous operations, or in the use and operation 
of instrumentalities generally is one of fact for the jury 
unless the evidence thereon Is Insufficient to establish 
negligence. 

Ordinarily it is a question of fact for the jury or 
trier of the facts whether or not defendant has been 
guilty of negligence in the use of dangerous in¬ 
strumentalities,^^ or in the use of instrumentalities 
in a dangerous or defective condition,^3 or in the 
conduct by him of dangerous operations or the car¬ 
rying on of a dangerous occupation resulting in 
plaintiff’s injury, the failure to warn defend- 


Minn.—Wright v. Holland Furnace 
Co., 243 K.W. 387, 186 Minn. 265. 
Mo.—Lee v. Allen, App.. 120 S-W.2d 
172. 

N.T.—Firemen’s Ins. Co. v. Pure Oil 
Co., 20 N.T.S.2d 143, 259 App.Div. 
906, reversed on other grounds 30 
K.E.2d 601, 284 N.T. 293. 

Pa.—Trostel v. Reading Steel Prod¬ 
ucts Corporation, Com.PL, 56 York 
Leg.Rec. 33, affirmed 31 A.2d 909, 
152 Pa.Super. 273. 

S.C.—Tate v. Claussen-Lawrence 

Const. Co., 167 S.B. 826, 168 S.C. 
481. 

Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892, 21 Tenn.App. 171. 

Wis.—^Riley v. Standard Oil Co. of 
Indiana, 252 N.W. 183. 214 Wis. 15. 
45 C.X p 1330 note 12. 

Negligent installation of furnace 
causing Are as Question of fact for 
the jury see infra § 280. 

Fact issue for court trying* case 
without jury 

Mich.—Pappas v. Parsons, 25 N.W. 

2d 510, 316 Mich. 523. 

Precautions agrainst spread of fire 
Wis.—^Vlasak v. Gifford, 21 N.W. 2d 
648, 248 Wis. 328. 

Failure to control fir© 

(1) Generally, 

Ark.—^Vincennes Steel Corporation v. 
Gibson, 106 S.W.2d 173, 194 Ark. 
58. 

Ky.—Bryant v. Ellis, 300 S.W. 610, 
222 Ky. 272. 

Or.—Arneil v. Schnitzer, 144 P.2d 
707, 173 Or. 179. 

45 C.X p 1330 note 12 [d]. 

(2) Whether sudden wind spread 
fire from defendant’s premises and 
destroyed plaintiff’s barn by act of 
God was held question of fact for 
court trying case without a jury.— 
Burnaman v. Hart, Tex.Civ.App., 34 
S.W.2d 407. 

Sparks from smokestack 

(1) Steam shovel.—Bryant v. El¬ 
lis, 300 S.W. 610, 222 Ky. 272. 

(2) Sparks from smokestacks of 
other machines or buildings see 45 
C.X p 1330 hote 12 [g],. 

Starting fire 

Mo.—^Jansen v. Aholt, App., 189 S. 
W.2d 121. 


Or.—Arneil v. Schnitzer, 144 P.2d 
707, 173 Or. 179. 

Pa.—Metzger v. Weller, 173 A. 481, 
113 Pa.Super. 573. 

45 C.X p 1330 note 12 [hX 

88. Kan.—Yerkes v. Kansas Pipe 
Line & Gas Co.. 1 P.2d 271, 133 
Kan. 429. 

Minn.—Silver v. Harbison, 226 N.W. 

932, 178 Minn. 271. 

Mo.—^Jansen v. Aholt, App., 189 S.W. 
2d 121—Lee v. Allen, App., 120 S. 
W.2d 172. 

Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892, 21 Tenn.App. 171- 
Wash.—^Nelson v. Eastern Ry. & 
Lumber Co., 6 P.2d 1111, 1'66 Wash. 
363—Mensik v. Cascade Timber 
Co-, 265 P. 1084, 147 Wash. 350. 
Wis.—Riley v. Standard Oil Co. of 
Indiana, 252 N.W. 183, 214 Wis. 15. 

89. TJ.S.—Cameron, Joyce & Co. v. 
McLouth, aC.A.Ill., 70 P,2d 6— 
Elkton Auto Sales Corporation v. 
State of Maryland, to Use of Ferry, 
C.C.A.Md., 53 F.2d 8. 

Ky.—Courier-Journal & Louisville 
Times Co. v. Crossland, 188 S.W.2d 
428, 300 Ky- 361—Bryant v. Ellis, 
300 S.W. 610, 222 Ky. 272. 

Minn.—Wright v. Holland Furnace 
Co., 243 N.W. 387, 186 Minn. 265. 
N.H.—White v. Schnoebelen, 18 A.2d 
185, 91 N.H. 273. 

Tex.—^Enterprise Co. v. Alexander, 
Civ.App., 6 S.W-2d 423. 

Wash.—Conrad v. Cascade Timber 
Co., 7 P.2d 19, 166 Wash. 369. 
Wis.—Riley v. Standard Oil Co. of 
Indiana, 252 N.W. 183, 214 Wis. 
16. 

45 C.X p 1331 note 14. 

F^ure to have spark arrester 
Mich.—Peterson v. Cleary, 241 N.W. 
860, 257 Mich. 640. 

90. Ky.—Louisville & N. R. Co. v. 
Crady, 71 S.W.2d 979, 254 Ky. 561. 

45 C.X p 1331 note 17. 

Personal Injuries 

Ill.—Dillman v. Consumers Sanitary 
Coffee & Butter Stores, 20 N-B.2d 
358, 299 Ill.App. 623. 

Proximate cause 

Tex.—Cobo V. Rodriguez, Civ.App., 
209 S.W. 196—^Davidson v. Bodan 
Lumber Co., Civ.App., 143 S.W. 700. 
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91. Mich.—^Holgate v. Chrysler Cor¬ 
poration, 271 N.W. 539, 279 Mich. 
24. 

Miss.—McCain v. Wade, 180 So. 748, 
181 Miss. 664. 

Neb.—Currie v. L. L. Coryell & Son, 
297 N.W. 612, 139 Neb. 328. 

N.C.—Sutton V. Herrin, 163 S.E. 678, 
202 N.C. 599. 

Utah.—Kendall v. Fordham, 9 P.2d 
183, 79 Utah 256. 

Personal injuries 

Mich.—Peck v. Adomatis, 239 N.W. 

278, 256 Mich. 207. 

Proximate cause 

Neb.—^Watenpaugh v. L. L. Coryell 
& Son, 283 N.W. 204, 135 Neb. 607. 

92. N.Y.—^Duschnik v. Deco Restau¬ 
rants, 290 N.Y.S. 465, 248 App.Div. 
940. 

45 C.X P 1331 note 21. 

Machinery attractive to children see 
supra § 273. 

Particular instrumentalities 

(1) Electric washing machine 
standing partly on sidewalk.—Stella- 
kis V. Hasbrouck, 170 A. 31, 112 N.J. 
Law 184, affirmed 174 A. 706, 113 N. 
J.Law 397. 

(2) Ray lamp.—^Palmer v. Meltzer, 
12 N.W.2d 322, 307 Mich. 481. 

(3) X-ray machine.—Rulison v. 
Victor X-Ray Corporation, 223 N.W. 
745, 207 Iowa 895. 

93. Ill.'—Griften v. Schubert Coal 
Co., 33 N.E.2d 178, 309 Ill.App. 439. 

Mo.—Pate V. Big Bend Quarry Co., 
App., 138 S.W.2d 709. 

Wis.—Krutza v. Milwaukee Billiard 
4& Bowling Club Co.. 216 N.W. 491, 
195 Wis. 5. 

Tank with plugged safety valve 
U.S.—Barrett Co. v. Bobal, C.C.A 
Ohio, 74 P.2d 406. 

94. U.S.—Larson v. Tri-City Elec¬ 
tric Service Co., C.C.A.Ind., 132 F. 
2d 693, 

45 C.J. p 1331 note 2*2. 

Fscape of ammonia 

Whether creamery operator was 
negligent in failing to prevent break¬ 
ing of pipe connecting with ammo¬ 
nia tank was held for jury.—^Ness 
Creameries v. Barthes, 155 So. 222, 
170 Miss- 865. 
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g 280 


ant of the existence of a particular danger or de- | 
feet,®*'* or whether defendant, or one for whom de¬ 
fendant was responsible, was negligent in the use 
and operation of instrumentalities resulting in in- 
jur}^.^^^ However, such issues should not be sub¬ 
mitted to the jury where there is no evidence, or 
insufficient evidence, to show negligence in defend¬ 
ant’s use or operation of the instrumentality.®^ 

I 

§ 280. —— Selling Dangerous or Defective | 
Articles I 

In an action against a manufacturer or seller for { 
Injuries caused by articles manufactured or sold, it is ' 
ordinarily a question cf fact for the jury whether or I 
not the article involved was in a dangerous or defective ! 
condition and whether the defendant was negligent in j 


its manufacture or sale; but such Issues are not for the 
Jury where the evidence thereon Is undisputed and clear 
or where ft Is InsufRcSent to establish the plaintiff's case. 

In an action against a manufacturer or seller for 
injuries caused by articles manufactured or sold, it 
is ordinarily a question for the jury whether or not 
the article involved was in a defective or dangerous 
condition, or defectively constructed;®^ whether an 
article in a defective condition is to be classed as 
a dangerous article imposing liability on the manu¬ 
facturer and seller;®® whether the identity of the 
article which caused the injury has been sufficiently 
established;^ whether defendant was guilty of neg¬ 
ligence in the manufacture or sale of the dangerous 
or defective article,- or in the display and demon- 


95 . Ala.—Pure Oil Co. v. Cooper, 26 
So.2d 249, 248 Ala. 58. 

Iowa.—Stafford v. Gowing, IS X.W. 

2d 156, 236 Iowa 171. 

Va.—Burruss v. Suddith, 47 S.E.2d 
546. 187 Va. 473. 

96. Ark.—Arkansas-LiOuisiana Gas 

€ 0 . V. Tuggle, 146 S.W.2d 151, 201 
Ark. 416. 

Iowa.—Stafford v. Gowing, IS X.W. 

2d 156. 236 Iowa 171. 

Md.—Hilton Quarries v. Hall, 15S A. 
19, 161 Md. 518. 

Mich.—Pappas v. Parsons, 25 X.W. 
2d 510 , 316 Mich. 523—Garstka v. 
Republic Steel Corporation, 293 N. 

W. 691, 294 Mich. 387. 

Mo.—Davis v. Buck’s Stove «g: Range 
Co., 49 S.W.2d 47, 329 Mo. 1177— 
St. Louis & H. R. Co. V. Walsh 
Fire Clay Products Co., App., 22 
S.W.2d 97—St. Louis & H. R. Co. v. 
Walsh Fire Clay Products Co., 
App., 16 S.W.2d 616. 

N.J.—Lilley v. Florence Pipe Foun¬ 
dry & Machine Co., 1 A.2d 450, 121 

X. J.Law 147. 

N*.Y.—Walsh V. Anderson, 20 N.E.2d 
1021, 280 X.Y. 666, reargument de- ■ 
nied 21 X.B.2d 698, 280 N.Y. 813— 
McNulty V. Sunset Warehouses, 8 
N.Y.S.2d 703, 256 App.Div. 821. 1 

Ohio.—Manchester v. Youngstown | 
Sheet & Tube Co., App., 46 N.E.2d 
780. 

Particular operations 

(1) Operation of unloading crane. 
Cal.—Scrimsher v. Reliance Rock Co., 

36 P.2d 688, 1 Cal.App.2d 382. 

N.Y.—Swenson v. Hudson Pipe Nip¬ 
ple Mfg. Co., 42 N.Y.S.2d 328, 266 
App.Div. 873. 

(2) Use of improper type of steel 
loading plate to bridge space between 
loading platform and truck.—^Elgin 
V, Kroger Grocery & Baking Co„ 206 
S.W.2d 501, 367 Mo. 19. 

97 . Iowa.—Reynolds v. Skelly Oil 
Co., 287 N.W. 823, 227 Iowa 163. 
Mass-—O’Meara v, Adams, 185 N.E. 
35, 283 Mass. 396. 

Mich.—Gay v. Webster, 269 N.W. 164, 
277 Mich. 255—Holgate v. Chrys- 


ler Corporation, 271 N.W, 539, 279 . 
! Mich. 24. I 

93. Mo.—McLeod v. Linde Air Prod- | 
ucts Co., 1 S.W.2d 122, 31S Mo. 397 
—McCormick v. Lowe & Campbell 
Athletic Goods Co., 144 S.W.2d 866, 
235 Mo.App. 612. 

Pa.—Ebbert v. Philadelphia Electric 
j Co., 198 A. 323, 330 Pa. 257. 

I Tex.—S. Blickman, Inc., v. Chilton, 
Civ.App., 114 S.W.2d 646. 

Wis.—Marsh W^ood Products Co. v. 
Babcock & Wilcox Co., 24 0 N.W. 
392. 207 Wls. 209. 

Pire extittgulslier 

III.—Kreger v. George W. Diener 
Mfg. Co., 63 N.E.2d 26, 321 Ill.App. 
302. 

Svideuce held suAcieut 

To raise jury issue as to sufficien¬ 
cy of guard supplied with s&w rig by 
manufacturer.—Edler v. Algoma 
Foundry & Machine Co., 227 N.W. 
944, 200 Wis. 471, reversed on other 
grounds 229 N.W. 64, 200 Wls. 471. 
99. N.Y.—MaePherson v. Buick Mo¬ 
tor Co.. Ill N.E. 1050, 217 N.Y. 382, 
L.R.A.1916P 696, Ann.Cas.l916C 

440. 

1. Ga.—Cole v. Pepsi-Cola Bottling 
Co., 15 S-E.2d 543, 65 Ga.App. 204. 

Wlietliex article causiiig injury was 
plain t iff's product 

U.S.—Steber v. Kohn, C.C.A.Ill.. 149 
R2d 4. 

2 . U.S.—Laclede Steel Co. v. Silas 
Mason Co., D.C.La., 67 F.Supp. 751. 

Ala.—Altorfer Bros. Co. v. Green, 
183 So. 415, 236 Ala. 427. 

Ga.—King Hardware Co. v. Ennis, 
147 S.E. 119. 39 Ga.App. 355. 

Ill.—Lindrolh v. Walgreen Co., 67 
N.E.2d' 595, 329 Ill.App. 106. 

Mich.—Bosch v. Damm, 296 N.W. 669, 
296 Mich. 522. 

N.Y.—Pearlman v. Garrod Shoe Co., 
11 N.RSd 718, 276 N.Y. 172—Rice ■ 
V. E. W. Bliss Co., 62 K.Y.S.2d 242, 
270 App.Div. 950—Glttelson v. 
Gotham Pressed Steel Corporation, 
42 N-Y.S.2d 341, 266 App.Div. 866. 

45 CJr. p 1331 note 26. 
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Unwholesome food see Food 5 70 b. 
Particular articles 

(1) Chemical for treatment of 
fruit trees,—Ebers v. General Chem- 

i ical Co., 17 N.W.2d 176, 310 Mich. 
261. 

(2> Chewing tobacco with foreign 
substance embedded therein. 

K.C.—Caudle v. F. M. Bohannon To¬ 
bacco Co., 16 S.E.2d 650, 220 N.C. 
105—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78, 205 N.C. 213. 
W.Va.—Webb v. Browm & William¬ 
son Tobacco Co., 2 S.E-2d 898, 121 
W.Va. 115. 

(2) Dangerous acid delivered in 
defective drum.—Malitovsky v. Har- 
shaw Chemical Co., 61 A.2d 846, 360 
Pa. 279. 

(4) Electric panel board.—Jacobs 
V. Frank Adams Electric Co., Mo. 
App., 97 S.W.2d S49. 

(5) Hair dye.—Sicard v, Kremer, 
13 N.E.2d 250, 133 Ohio St. 291. 

(6) Specially prepared cable, 
which was improperly fastened to its 
socket.—Dawson v. McWilliams, C.C. 
A.Tex.. 116 F.2d 38, 

Articles which exploded 

(1) Bottle. 

N.C.—^Ashkenazi v. Nehi Bottling 
Co., 8 S.E.2d 818, 217 N.C. 552. 
Tenn.—Graham v. Cloar, 205 S.W.2d 
764, 30 Tenn.App. 306. 

(2) Bottle containing carbonated 
beverage or soft drink. 

Ark.—Holland v. Coca-Cola Bottling 
Co. of Ark., 212 S.W.2d 357, 213 
Ark. 683. 

Cal.—Escola v. Coca Cola Bottling 
Co. of Fresno, 150 P.2d 436, 24 Cal. 

! 2d 453 —Hoffing V. Coca-Cola Bot¬ 
tling Co., 19 7 P.2d 56, 87 CaLApp,2d 
371. 

Ga.—Cole v. Pepsl-Cola Bottling Co., 
15 S.E.2d 543, 65 Ga.App. 204. 

Ky.—Gordon v. Nehi Beverage Co., 
183 S.W.2d 795, 298 Ky. 836. 

NY.—Smith v. Peerless Glass Co., 
181 N.E. 576, 259 NT. 292, motion 
denied 182 N.E. 225, 259 NT. 664. 




§ 280 


NEGLIGENCE 


stration of a machine for the purpose of selling- 
it,3 or in the installation of an article sold or con¬ 
structed,^ or in the repair of an article sold,^ or in 
providing unfit or unsafe equipment to be used or 
operated by anotherwhether defendant tested the 
article,'^ and whether the tests made were proper;^ 
whether defendant was negligent in the giving of 
instructions for use of the article,^ or gave ade¬ 
quate warning of the danger arising from a non- 
compliance with the directions for the use of the 
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article,-10 whether plaintif? used the article accord¬ 
ing to directions whether the injury resulting 
from defendant’s negligence should have been fore¬ 
seen by defendant and whether plaintiff was one 
of those the manufacturer intended should use the 
machine or appliance.13 Also it is generally a ques¬ 
tion for the jury whether defendant’s negligence 
was the proximate cause of the injury,whether 
the injury was caused by a defect or misadjustment 
in the instrumentality for which the manufacturer 


IT.C.—^Davls V. Coca-Cola Bottling: 
Co. of Asheville, 44 S.E.2d 337, 228 
N.C. 32. 

S.C.—Merchant v. Columbia Coca- 
Cola Bottling: Co., 51 S.E.2d 749, 214 
S.C. 206. 

Tenn.—Winfree v. Coca-Cola Bot¬ 
tling: Works, 103 S.W.2d 33, 20 
Tenn.App. 615—Winfree v. Coca- 
Cola Bottling: Works of Lebanon, 
83 S.W.2d 903, 19 Tenn.App. 144. 
Tex.—Stroud v. Brands Punch Syrup 
Co., Civ.App., 205 S.W.2d 618, re¬ 
fused no reversible error—^Alag:ood 
V. Coca Cola Bottling- Co., Civ.App., 
135 S.W.2d 1056, error dismissed, 
judgment correct. 

45 C.X p 1331 note 26 [a] (1). 

(3) Bottle of beer.—^Saglimbeni v. 
West End Brewing Co., 80 N.Y.S.2d 

635, 274 App.Div. 201—Goldberg v. P. j 
Ballantine & Sons, 7$ N.Y.S.2d 383, 
273 App.Div. 217. 

(4) Can of spaghetti.—^Healey v. 
Trodd, 7 A.2d 640, 122 N.J.Law 603, 
affirmed 11 A.2d 88, 124 N.J.Law 64. 

(5) Cigar.—Dow Drug Co. v. Nie- 
man, 13 N‘.E.2d 130, 57 Ohio App. 190. 

(6) Coal and gas range.—Jaeger 
V. Elizabethtown Consolidated Gas 
Co., 11 A.2d 746, 124 N.J.Law 420. 

<7) Glass jar of vacuum packed 
coffee-—Dillon v. William S. Scull 
Co., 64 A.2d 625, 164 Pa.Super. 365. 

(8) Kerosene stove.—Gimino v. 
Sears, Roebuck & Co., 14 K-W.2d 

636, 308 Mich. 666. 

(9) Seltzer bottle.—Stroud v. 
Bramson, 53 N.Y.S.2d 82, 269 App. 
Div. 666. 

<10) Other articles which exploded 
see 45 C.J. p 1331 note 26 [a]. 

3. Ga.—Sterchi Bros. Stores v. Pod- 
houser, 6 S.E.2d 92, 61 Ga.App. 184. 

jN'.C.—H ubbel v. Talbot Furniture 
Co., 8 S.E.2d 601, 217 N.C. 618. 

Va.—Filer v. McNair, 163 S.E. 336, 
158 Va. 88. 

4 . U.S.—^McDonnell v. Wasenmiller, 
C.C.ANeb., 74 F.2d 320. 

Mich.—^Hendricks v. McCausey, 299 
N.W. 848, 299 Mich. 161. 

Miss.—^McKay v. Taylor, 2 So.2d 837. 
Particular apparatus or iustrumeu- 
tality 

.(1) Furnace. 

U.S.—^Holmes v. Holland Furnace 
Co^. CLCA.N.CU 103 F.2d 563. 


Ind.—Holland Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, 105 Ind.App. 
574. 

Md.—^Holland Furnace Co. v. Roll- 
man, to Use of New York Under¬ 
writers Ins. Co., 20 A.2d 500, 179 
Md. 510. 

(2) Lightning rod equipment.— 
White V. Schnoebelen, 18 A.2d 1*5, 91 
N.H. 273. 

(3) Oil burner installed in kitchen 
range.—Corrao v. Sears, Roebuck & 
Co., 9 N.E.2d 378, 298 Mass. 23. 

(4) Refrigerating unit.—McCaffrey 
V. Kinetic Chemicals, 26 N.Y.S.2d 
1021, 261 App.Div. 1099. 

(5) Smoke pipe and shield on 
joists near smoke flue for furnace.— 
Wright V. Holland Furnace Co., '243 
N.W. 387, 186 Minn. 265. 

5. Kerosene stove 

Mich.—Gimino v. Sears, Roebuck & 
Co., 14 N.W.2d 536, 308 Mich. 666. 

6. N.J.—^Plisky v. Lehigh Valley R. 
Co., 4 A.2d 389, 122 N.J.Law 168, 
affirmed 8 A.2d 296, 123 N.J.Law 
203—rKafton v. Wickberg, 199 A. 
780, 120 N.J.Law 417, affirmed 3 A. 
'2d 574, 121 N.J.Law 686. 

7. Mo,—McCormick v. Lowe & 
■Campbell Athletic Goods Co., 144 
S.W.2d 866, 235 Mo.App. 612. 

I^*Y.—Holzman v. Harkavy Beverage 
Co., 293 N.Y.S. 832, 250 App.Div. 
271. 

8. Mo.—McCormick v. Lowe & 
Campbell Athletic Goods Co., 144 
S.W.2d 866, 235 Mo.App. 612. 

N.T,—Holzman v. Harkavy Beverage 
Co., 293 N.Y.S. 83’2, 250 App.Div. 
271. 

Proof of flaw essential 

Substantial proof of the existence 
of a flaw in the article is required 
before the negligent failure to make 
a proper test of it can be reason¬ 
ably inferred.—^Zesch v. Abrasive Co. 
of Philadelphia, 183 S-W.'2d 140, 353 
Mo. 658, 156 A.L.R. 469. 

Kffect of tests 

The jury are not required to find 
that standard tests were conclusive 
proof of due care.—Saglimbeni v- 
West End Brewing Co., 80 N.Y.S.2d 
63'5, 274 App.Div. 201. 

Evidence held sufficient 

To present jury question of de¬ 
fendant’s negligence in failing to 
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make proper test.—Zesch v. Abrasive 
Co. of Philadelphia, 183 S.W.2d 140 
353 Mo. 558, 156 A.L.R. 469. 

9. Mich.—Ebers v. General Chemi¬ 
cal Co., 17 N.W.2d 176, 310 Mieh 
261. 

N.C.—^Dalrymple v. Sinkoe, 53 SE 2 d 
437, 230 N.C. 453. 

10 . U.S.—National Pressure Ccoker 
Co. V. Stroeter, C.C.AWis., 50 F. 
!2d 642, certiorari denied 52 S Ct 
129, 284 U.S. 674, 76 L.Ecl. 570.* 

11. Mich.—^Ebers v. General Chem¬ 
ical Co., 17 N.W.2d 176, 310 Mich. 
261. 

12. U.S.—Laclede Steel Co. v. Silas 
Mason Co., D.C.La., 67 F.Supp. 751. 

13. Ala.—Altorfer Bros. Co. v. 

Green, 183 So. 415, 236 Ala. 427. 

14. U.S.—Laclede Steel Co. v. Silas 
Mason Co., D.C.La., 67 F.Supp. 751. 

Mich.—Gimino v. Sears, Roebuck & 
Co., 14 N.W.2d 536, 308 Mich. 666. 
Manufacturer's or dealer's negligence 
Whether manufacturer’s negligence 
in selling machine with knowledge 
of latent defect or dealer’s negli¬ 
gence in failing to discover defect 
proximately caused injury to pur¬ 
chaser was jury question.—Maytag 
Co. V. Arbogast, 157 S.E. 350, 42 Oa 
App. 666. 

Pailure to test article 
Mo.—McCormick v. Lowe & Campbell 
Athletic Goods Co., 144 S.W.2d 
866, 235 Mo.App. 612. 

Negligent installation as cause of 
injury 

(1) Generally.—Moore v. Otto Gas 
Engine Works, 121 N.Y.S. 631, 136 
App.Div. 713, affirmed 97 N.E. 1109, 
204 N.Y. 646. 

(2) Negligent installation of 
smoke pipe from furnace.—^Wright 
V. Holland Furnace Co., 243 N.W. 387, 
186 Minn. 265. 

(3) Negligence in installing fur¬ 
nace.—^Holland Furnace Co. v. Nau- 
racaj, 14 N.E.2d 339, lOS Ind.App. 
574. 

(4) Installation of oil burner in 
kitchen range.—Corrao v. Sears, Roe¬ 
buck & Co., 9 N.E.2d 378, 298 Mass. 
23. 
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was responsible,or whether the defective or dan- 
j^^erous condition of the article was the proximate 
cause of the injury.^^ 

Such issues, however, are not always questions of 
fact for the jury; sometimes they are questions of 
law for the court.^'^ The question of defendant’s li¬ 
ability should not be submitted to the jury where 
there is no evidence, or insufficient evidence, to 
show negligence on the part of defendant,or de¬ 
fendant's liability,as where it is insufficient to 
show that the article was dangerous, ^*0 or defec¬ 
tive,or negligently made,22 or that it was defend¬ 
ant's product,-^ or that the proximate cause of the 
injury was defendant's product,-^ or the defective 
or dangerous article,or some defect or danger¬ 
ous condition for which defendant was responsi¬ 
ble,-^ or that plaintiff used the article in accord¬ 
ance with the instructions and recommendations of 
the manufacturer,-'^ or where, in an action against 
a retail dealer, the evidence fails to show’ that the 
dealer knew, or had knowledge of facts tending to 


inspire a belief, that the article was inherently dan¬ 
gerous.-^ Also such issues are not for the jury 
where the undisputed evidence clearly establishes 
that the isijury resulted from some cause other than 
defendant’s neg1igcnce.29 The fact that the custom 
of manufacturers generally was followed in the 
manufacture of an article does not establish the ex¬ 
ercise of due care as a matter of law.^® The neg¬ 
ligence of a dealer in failing to discover a danger¬ 
ous or defective condition in an article sold does 
not, as a matter of law’, constitute an intervening 
act breaking the causal connection between the 
manufacturer’s negligence in putting out the article 
and the injury to the purchaser.St 

Conditions aufhoriaing res ipsa loquitur doc¬ 
trine. Where plaintiff relies on the doctrine of res 
ipsa loquitur, it is for the jury to determine the 
question of the existence or absence of intervening 
harmful forces after defendant sold or shipped the 
instrumentality or article which caused the injury.^^ 


2. Instructions 
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a. General rules 

b. Degree of proof; preponderance 

c. Sole cause instructions 


a General Rules 

Instructions in trials of actions for negligence are 
governed by the rules applicable to Instructions in trials 
of civil actions generally. 


15. Ala.—Altorfer Bros. Co. v. 

Green, 1S3 So. 415, 286 Ala. 427. 

ITeg-ligrent desigrn and construction 

U.S.—U. S. Radiator Corporation v. 
Henderson, C.C.A.Colo., 6S F.2d S7, 
rehearing: denied 68 F.2d 733, cer¬ 
tiorari denied 54 S.Ct. S60, 292 U- 
S, 650, 78 L.Ed. 1500. 

16. Mo.—McLeod v. Linde Air Prod¬ 
ucts Co., 1 S.W.2d 122, 318 Mo. 
397. 

17. Bang'erous nature of appliance 

N.T.—A. J. P. Contracting Corpora¬ 
tion V. Brooklyn Builders Supply 
Co., 11 N.Y.S.2d 662, 171 Misc. 157, 
affirmed 15 N.T.S.2d 424, 258 App. 
Div. 747, appeal denied 17 N.Y.S, 
2d 396, 258 App.Div. 906, affirmed 
28 N.E.2d 412, 283 N.Y. 692—Gal¬ 
vin V. Lynch, 241 N.Y.S. 479, 137 
Misc. 126. 

18- TJ.S.—Laxton v. Hatzel & Bueh- 
ler, C.C.A.Mich., 142 F.2d 913, 

Ala.—Crane Co. v. Davies, 8 So.2d 
196, 242 Ala. 670. 

Mich.—Smolensk! v. Lihhy, McNeill 
& Libby, 273 N.W. 687. 280 Mich. 
329. 

Miss.—Cone v. Virginia-Carolina 

Chemical Corporation, 174 So. 654, 
178 Miss. 816. 

N.Y.'—Smith v. Peerless Glass Co.» 


181 N.E. 576, 259 N.T. 292, motion 
denied 182 N.E. 225, 259 N.Y. 664. 
Defendant renting apparatus to 
plaintiff’s employer 
Cal.—Lent v. Thackleberry, 32 P.2d 
155, 136 Cal.App. 783. 

19 . Where privity of contract not 
shown 

Mass.—Giberti v. James Barrett Mfg. 

Co., 165 N.E. 19, 266 Mass. 70. 
False or negligent statement 

Evidence of statement in seller’s 
publication regarding chemical com¬ 
pound which buyer knew was in an 
experimental stage was held not a 
false or negligent statement entitling 
the buyer to go to the jury on the 
question of the seller’s liability for 
damage to crops caused by its use.— 
Gibson v. California Spray-Chemical 
Corp., 188 P.2d 316. 29 Wash.2d 611. 

20- TJ.S.—Parker v. Gulf Refining 
Co., C.C.A.Ohio, SO F.2d 795. 

Miss.—Cone v. Virginia-Carolina 

Chemical Corporation, 174 So. 554, 
178 Miss. 816. 

N.H.—Lenz v. Standard Oil Co. of 
New York, 186 A. 329. 88 N.H. 212. 
N.Y.—Kempf v. Zotos Corporation, 24 
N.T.S.2d 485, 261 App.Div. 821. 

21. N.Y.—Kempf t. 2*otos Corpora¬ 
tion, supra. 


22. N.T,—Kempf v. Zotos Corpora¬ 
tion, supra. 

23. Miss.—Cone v. Virginia-Carolina 
Chemical Corporation, 174 So. 554, 
178 Miss. 816. 

24. N.T.—Kempf v. Zotos Corpora¬ 
tion, 24 N.Y.S.2d 485, 261 App.Div. 
821. 

25. Miss.—J. C. Penney Co. v. Scar¬ 
borough, 186 So. 316. 184 Miss. 310. 

Wash.—Belcher v. Lentz Hardware 
Co., 125 P.2d 648, 13 Wash.2d 523. 

26. Cal.*—Cunningham v. Coca-Cola 
Bottling Co. of Los Angeles, 198 
P.2d 333, 87 CaI.App.2d 106. 

27. Wash.—Gibson v. California 
Spray-Chemical Corp., 188 P.2d 316, 
29 Wash.2d 611. 

28. Ky.—Rankin v. Harlan Retread¬ 
ing Co., 183 S.W.2d 40. 298 Ky. 
461. 

29. Ohio.—Gilbride v. James Leffel 
& Co., App., 47 N.E.2d 1015. 

30 . Wis. — Marsh Wood Products 
Co. V. Babcock & Wilcox Co., 240 N, 
W. 392, 207 Wis. 209. 

31. Gsl —Maytag Co. v. Arbogast, 
167 S.E. 350, 42 Ga.App. 666. 

32. Cal.—Gordon v. Aztec Brewing 
Co., 203 P.2d 522. 33 Cal.2d 614. 
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The rules governing' the giving of instructions 
in trials generally are applicable to trials in ac¬ 
tions for negligence, as, for example, that the form 
of the instruction and its language and style are 
discretionary with the court^^ provided the law is 
completely34 and correctly^^ stated; that the in¬ 


C. J. g. 

struction should be clear and explicit,36 not tending 
to mislead or confuse the jury,37 being neither am¬ 
biguous,38 vague,33 argumentative,40 nor contradic¬ 
tory,*41 that it should state the issues made by the 
pleadings and evidence,42 that it should be applica¬ 
ble to the pleadings and evidence,43 and be con- 


33. CaL—Proemingr v. Stockton 
Electric R. Co., 153 P. 712, 171 Cal. 
401, Ann.Cas.lOlSB 40S. 

45 C.J. p 1334 note 81. 

34. Md.—Rock Creek Steamboat 
Co. V. Boyd, 73 A. 662, 111 Md. 189. 

45 C.X p 1334 note S3. 

STifficiency of statement 

In neg‘lig-ence case, only that part 
of law of neg’Iig'ence need be stated 
to jury which is essential to clear 
understanding- of issue, and law 
should be stated in simple and plain 
terms so that jury unskilled in nice¬ 
ties of legal phraseology may appre¬ 
ciate court's direction.—Cronan v. 
Armitage, 190 N.E. 12, 285 Mass. 
620. 

Statutory req:uirem6iLts 

Where a statute appertaining to 
matters in controversy provides that 
certain acts of omission or commis¬ 
sion shall or shall not constitute neg¬ 
ligence, it is incumbent on judge, 
under statute reguiring judge to 
state evidence in case and explain 
law arising thereon, to apply to va¬ 
rious aspects of evidence such prin¬ 
ciples of negligence as may be pre¬ 
scribed by statute, as well as those 
■which are established by common 
law.—Spencer v. Brown, 198 S.E. 630, 
214 N.C. 114. 

35. Mich.—Dyer v. People's Ice Co., 
154 N.W. 135, 188 Mich. 203. 

45 C.J. p 1334 note 84. 

36. Colo.—Landis v. McGowan, 165 
P.2d 180, 114 Colo. 355. 

N.C.—Odum V. National Oil Co., 19 6 
S.E. 823, 213 N.C. 478. 

Pa.—Gallis v. Utan & Piaker, Com. 

PI., 45 Lack.Jur. 141. 

45 C.J. p 1334 note 85. 

3>efiuiiLg terms 

Court should define “negligence,” 
“ordinary care,” and similar terms 
when used in instructions.—Porter v. 
Music, 67 S.W.2d 958, f252 Ky. 582. 
Instructious held proper 

An instruction that damages could 
not be awarded for mere accident, 
but that the basis of damages is de¬ 
fendant's negligence which is a di¬ 
rect and proximate cause of the in¬ 
jury suffered by t^he complaining 
party, was not erroneous.—Ramage 
V. Trepanier, 283 N.W. 471, 69 N.D, 
19. 

37. Iowa.—Shatto v. Grabin, 6 N.W. 
2d 149, 233 Iowa 46. 

45 C.J. p 1334 note 86. 

ULStructioiis held misleading 
Moi’-^Zesch V, Abrasive Co. of Phil¬ 


adelphia, 183 S.W.2d 140, 353 Mo. 
558. 156 A.L.R. 469—McGrory v. 
Thurnau, App., 84 S.W.2d 147. 

45 C.J. p 1334 note 86 [bj. 
Zustructions held not misleading 
Fla.—Atlantic Greyhound Lines v. 

Lovett, 184 So. 133, 134 Pla. '505. 
Ga.—Tucker v. Cummings, 24 S.E.2d 
829, 69 Ga.App. 113. 

Ill.—^ICavanaugh v. Washburn, 50 N. 
E.2d 761, 320 Ill.App. 250, appeal 
denied 56 N.E.;2d 420, 387 Ill. 204. 
Ind,—Goldblatt Bros. v. Parish, 33 
N.E.2d 835, 110 Ind.App. 368, re¬ 
hearing denied 38 N.E.2d 255, 110 
Ind.App. 368. 

Mo.—Long V. Fulkerson, 74 S.W.2d 
879, 228 Mo.App. 1230. 

N.J.—Brownsey v. General Printing 
Ink Corporation, 193 A. 824, 118 N. 
J.Law 50'5. 

Wash,—Bronk v. Davenny, 171 P.2d 
237, 25 Wash.2d 443. 

45 C.J. p 1334 note 86 [a]. 

38. N.H.—^Walsh v. Portsmouth 
Brewing Co., Ill A. (226, 79 N.H. 

; 530. 

45 C.J. p 1334 note 87. 

39. Ga.—Sims v. Martin, 126 S.E. 
872, 33 Ga.App. 486. 

45 C.J. p 1334 note 88. 

40. Ga.—Holloway v. Milledgeville, 
132 S.E. 106, 35 Ga.App. 87. 

45 C.J. p 1334 note 89. 

41. U.S.—Mideastern Contracting 
Corporation v. O’Toole, C.C.A.N.T., 
55 F.2d 909. 

45 C.J. p 1334 note 90. 

Instructions held not contradictory 
Iowa.—Shatto v. Grabin, 6 N.W.2d 
149, 233 Iowa 46. 

Mo.—Steinmetz v. Nichols, 180 S.W. I 
2d 712, 352 Mo. 1047. 

42. U.S.—Sears, Roebuck & Co. v. 
Copeland, C.C.A.N.C., 110 F.2d 947. 

45 C.J. p 1335 note 91. 

Issues necessarily submitted 

In all negligence actions, at least 
two principal issues must be submit¬ 
ted to jury; namely, whether de¬ 
fendant was negligent as charged, 
and whether plaintiff's Injuries were 
direct and proximate result of such 
negligence.—^Fenton v. Hart, Mo. 
App., 73 S.W.2d 1034—^Wielms v. St.. 
Louis County Gas Co., Mo.App., 37 
S.W.j2d 454. 

43. Ark.—Acco Transp. Co. v. Smith, 
178 B.W.2d 1011, 207 Ark. 70. 

JMo.—^White v. General Chemical Co., 
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App., 136 s.-w.sa 345—Cummings 
V. Union Quarry & Construction 
Co., 87 S.W.2<i 1039, 231 Mo.App. 
1224—Dagley v. National Cloak & 
Suit Co., 22 S.W.2d 892, 224 Mo 
App. 61. 

N.H.—^Frost V. Stevens, 184 A 869 
88 N.H. 164. ■ ’ 

— Coutts V. Christopher, 251 NT 
S. 291, 233 App.Div. 136. 

4'5 C.J. p 1335 note 92. 

Unexplained accident 
In a negligence action where acci¬ 
dent is unexplained and may be at¬ 
tributable to one of several causes 
for some of which defendant was not 
responsible, plaintiff could not recov¬ 
er for failure to make a prima facie 
case and there would be no occasion 
to instruct jury on subject of unex¬ 
plained accident, since an instruction 
as to defendant's nonliability is ap¬ 
propriate only when accident or in¬ 
jury is explained either by a show¬ 
ing of several causes for one or more 
of which defendant is not liable, or 
by showing of all surrounding cir¬ 
cumstances from which jury could 
likewise infer a cause for which de¬ 
fendant is not liable.—Mahlum v. Se- 
[ attle School Dist. No. 1, 149 P.2d 918, 
21 Wash.2d 89. 

Instructions held proper or errone¬ 
ously refused 

Cal.—Taylor v. Lowenstein, i298 P- 
847, 113 Cal.App. 665. 

Conn.—'Scorpion v. American-Repub¬ 
lican, 37 A.2d 802, 131 Conn. 42. 
Mo.—Perringer v. Lynn Food Co., 
App., 148 S.W.2d 601—Brule v. 
Mayflower Apartments Co., App-, 
113 S.W.2d 1058. 

Pa.—Paulscak v. Hoebler, 198 A. 646, 
330 Pa. 184—Keck v. Philadelphia 
Rapid Transit Co., 171 A. 478, 314 
Pa. 389—Hodge v. Ashenf elder, 
Com.Pl., ,21 Northumb.Leg.J. 125. 
Tenn.-^—^Ridgeway Land Co. v. Vin¬ 
cent, 7 Tenn.App. 262. 

■yt.—^Watterlund v. Billings, 23 A.2d 
540, 112 Vt. 256. 

Instructions held erroneous or prop¬ 
erly refused 

U.'S.—^Union Tank & Supply Co. v. 
Kelley, C.C.A.Tex., 167 F.2d 811, 
certiorari denied Kelley v. Union 
Tank & Supply Co., 69 S.Ct. 54, 335 

U.S. 827, 93 L.Ed. -rehearing 

denied 69 S.Ct. 232, 33‘5 U.S. 888, 93 
L.Ed. - 

Conn.—Cackowski v. Jack A Halprin, 
Inc., 42 A.2d 838, 132 Conn. 67. 
N.J.—Kaftoii V. Wickberg, 199 A 
780, 120 N.J.Law 417, affirnied 8 
. A.2d 574, 121 N.J.Law 586. ^ 
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fined to the specific facts allep:e(i in the declara¬ 
tion^'^ or disclosed in the evidence as the ground of 
the cause of action,and that it should require spe¬ 
cial findings of fact where the nature of the plead¬ 
ings and evidence requires it, as discussed infra § 
304; that it should not invade the province of the 
jiiry;"^^ that it should not single out and give undue 
prominence to issues, theories, or evidence;^" and 
that it should state correctly the appropriate rule as 

to the amount of recovery."^8 

Requested instructions are properly refused if 
they do not conform to these requirements,or if 
they are unnecessary,or if the substance of the 
requested instruction has already been given in an¬ 
other form;5i and, in considering whether the in¬ 
struction given conformed to these requirements, it 


: must be read in the of the language used in 
! other instructions given,and errors in instruc- 
I tions may be cured by other instructions.^^ The 
! use of the word “accident” in instructions should be 
I avui'Ied except In instructions on the theory that the 
j casualty was without human faiilt.®^ 

Abstract or cautieuiary instructions may be given, 
in the discretion of the court.-''^ 

Amimpiion of risk. Where the pleadings and 
evidence so require, the jury should be given prop¬ 
er instructions on the question of assumption of 
I risk.^^" 

j 

1 b. Degree of Proof; Preponderance 

j The Jury must be Instructed correctly as to the de- 
i gre© of proof required in negligence cases, and should 


44. Utah.—Peterson v. Sorensen, 65 
P.2d 12, 91 Utah 607. 

46 C-J. p 1335 note 93. 

45. Utah.—Peterson v. Sorensen, su¬ 
pra. 

46 C.J. P 1335 note &4. 

46. Instructions held erroneons 
Since the jury are the sole judges 

of the credibility of witnesses it is 
not proper for the court to instruct 
that any given fact in issue has 
been proved, even though the oral 
testimony in support of that fact is 
wholly uncontradicted, unless it 
amounts to an admission by the op¬ 
posite party.—Interstate SS. Co. v. 
Chanfordi, 22 Ohio Cir.Ct„N.S., 310. 

47. Ala.—Bimungham Elec. Co. v. 
Woodward, 35 So.2d 369, 33 Ala. 
App. 526, 

Okl.—Clanton v. Chrisman, 51 P.2d 
74S, 174 Okl. 425. 

45 C.J. p 1335 note 97. 

Happening of accident 

The statement that the happening 
of an accident does not raise a pre¬ 
sumption of negligence should not 
be included in an instruction.—^El¬ 
more V. Cummings, 52 N.E.2d 827, 
321 IlI.App. 234—Pennsylvania Co. v. 
Roberts & Schaefer Co., 250 Ill.App. 
330. 

Instructions held proper 
Mo.—Flint v. Loew’s St. Louis Real¬ 
ty & Amusement Corporation, 126 
S.W.2d 193, 344 Mo. 310—Asbury 
v. Fidelity Nat. Bank & Trust Co., 
100 S.W.2d 946, 231 Mo.App. 437. 

48. Accident 

An instruction that damages could 
not be awarded for mere accident, 
but that the basis of damages is de¬ 
fendant's negligence which was a di¬ 
rect and proximate cause of the in¬ 
jury suffered by the complaining par¬ 
ty, was not erroneous.—Ramage v. 
Trepanier, 283 N.W. 471. 68 N.D. 19. 
Apportionment of damage 
Ind.—L. S. Ayres & Co. v. Hicks, 40 
N.E.2d 334, 220 Ind. 86, rehearing 


denied 41 N.E.2d IDS, 356, 220 Ind. 

86 . 

49. Ind.—Columbia Grocery Co. v. 
Schlesinger, 200 X.E. 414, l'»2 Ind. 
App. 617. 

Mo.—Asbury v. Fidelity Nat. Bank 
& Trust Co., 100 S.W.2d 946, 231 
Mo.App. 437. 

Ohio.—Leopold v. Williams, 8 N.E.2d 
476. 54 Ohio App. 540. 

45 C.J. p 1335 note 98. 

Instructions held properly refused 
Ala.—Pure Oil Co. v. Cooper, 26 So. 
2d 249, 248 Ala. 58—Altorfer Bros. 
Co, V. Green, 1S3 So. 415, 236 Ala. 
427. 

Ky.—Bybee Bros. v. Iraes, 155 S.W. 
2d 492. 288 Ky. 1. 

Mo.—Stokes V. Godefroy Mfg. Co., 85 
S.W. 2d 434—Perrin ger v. Lynn 
Food Co., App., 148 S.W.2d €01— 
McCormick v. Lowe & Campbell 
Athletic Goods Co., 144 S.W.2d S66, 
235 Mo.App. 612—Hoff v. Wells, 
App., 266 SW. 1027. 

N.Y.—Vimo V. Michael Lembo Cor¬ 
poration, 16 N.Y.S.2d 959. 

Ohio.—Readnour v. Cincinnati St. Ry. 
Co., 71 N.E.2d 533, 79 Ohio App. 
345. 

Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892. 21 TenmApp. 171. 

45 C.J. p 1335 note 98 [aj. 
Instructions held improperly refused 
Tex.—Northern Texas Tract. Co. v. 

Moberly, Civ.App., 169 S.W. 483. 

45 C.J. p 1335 note 98 [b]. 

50u Pa.—Fisher v. Pomeroy's Inc., 
185 A. 296. 322 Pa. 3S9. 

51. Ga.—Southern Hotel Co. v. Ev¬ 
ans, 110 S.E, 459, 28 GaApp. 161, 

45 C.J. P 1335 note 99. 

52. Ala—City of Anniston v. Oliv¬ 
er, 185 So. 187, 28 AlaApp. 390. 

Ind.—Gerow v. Hawkins, 192 N.E. 

713, 99 Ind.App. 352. 

Mo.—Robison v. Chicago Great West¬ 
ern R. Co., App., 66 S.W.2d 180. 

45 C-J. p 1136 note 1. 

53. N.Y.—Vallone v. City of New 
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York. 68 N.Y.S.2d 27, 271 App.Div. 
984. 

Okl.—Western States Grocery Co. v. 
Gillan, S3 P.2a 810, 1S3 Okl. 558. 

54. Mo.—Robinson v. Kansas City 
Public Service Co., 137 S.W.2d 548. 
345 Mo. 764. 

55. Mo.—Steinmetz v. Nichols, ISO 
S.W.2d 712, 352 Mo. 1047. 

Instructions held proper 

(1) Instruction in negligence case 
directing jury to consider only evi¬ 
dence submitted or “lack of evidence, 
if any,” is proper, since both suffi¬ 
ciency and insufficiency of evidence 
must he considered.—Ege v. Born, 
236 N.W. 75, 212 Iowa 1138. 

(2) Charge that recovery requires 
jury to believe that defendant was 
negligent in one way alleged without 
necessity for proving all negligence 
alleged has been held proper as an 
abstract principle of law.—Southern 
Ry. Co. V. Bullock, 156 S.E. 456, 42 
Ga.App. 406. 

56. Colo.—Boulder Val. Coal Co. v. 
Jernberg, 197 P.2d 155, 118 Colo. 
496. 

Instructions held wurranted 

Cal.—Lunsford v. Standard Oil Co. 
of Cal., 191 P.2d 82. 84 Cal.App.2d 
459. 

Instructions held not warranted 

Conn.—Stein v. Nashner, 27 A.2d SOI, 
129 Conn. 317. 

Instructions held proper or errone¬ 
ously refused 

U.S.—Holcombe v. Buckland, C.C.A. 

W.Va., 130 F.2d 544. 

Instructions held erroneous or prop¬ 
erly refused 

Ga.—Atlanta Enterprises v. James, 
24 S.E.2d 130, 68 Ga.App. 773. 
Iowa.—Shatto v. Grabin, 6 N.W.2d 
149. 233 Iowa 46. 

Okl.—^E. S. Billington Lumber Co. v, 
Cheatham, 74 P.2d 129, 181 Okl. 
402. 
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be Instructed as to the necessity of proof by a prepond¬ 
erance of the evidence. 

In actions for neg-ligence, an instruction requir¬ 
ing a degree of proof more convincing than that re¬ 
quired by the law,57 oj- restricting the proof availa¬ 
ble for consideration* to merely defendant's®^ or 
plaintifFs®^ evidence, or restricting the method of 
consideration to the balancing of one party^s testi¬ 
mony against that of the ather®^ is erroneous. In 
instructing on the consideration to be given the 
number of witnesses, the court should not argue as 
to what constitutes a preponderance of the evi¬ 
dence®^ or fail to take into account the doctrine of 
res ipsa loquitur in charging on the degree of proof 
required.®^ The jury should be properly instructed 
as to proof of negligence by circumstantial evi¬ 
dence.®^ 

Preponderance, The court must instruct the jury 
as to the law requiring proof by plaintiff by a pre¬ 
ponderance of the evidence to entitle him to a re¬ 
covery,®*^ and must explain on what propositions in 
the case the evidence should preponderate,and 
must apply the rule to the specific acts of negligence 


65 C.J.s. 

alleged in plaintiffs declaration. 66 An instructiwi 
is proper if it can be construed as calling for a pre¬ 
ponderance of proof merely,67 established after 
consideration of all the evidence in the case.68 

Requests for instructions not conforming to these 
rules or rules as to the giving of instructions gen¬ 
erally are properly refused.®* 

c. Sole Cause Instructions 

tn a proper case the defendant Is entitled to a sole 
cause instruction submitting that some person other than 
the defendant was the only person causing the injury. 

In proper circumstances defendant is entitled to 
a sole cause instruction submitting that some person 
other than defendant was the only person causing 
the injury.70 It is appropriate in a case submitted 
on primary negligence, although invoked more fre¬ 
quently in cases submitted under the humanitarian 
doctrine.7i Where defendant presents a state of 
facts which, if found to be true, would completely 
exonerate him by showing that he was not at fault 
and that plaintiff’s injury was solely due to plain¬ 
tiff’s own negligence^2 that of some third per- 


57. Mo,—^Snowwhite v. Metropolitan 
Life Ins. Co., 127 S.W.2d. 718, 344 
Mo. 705—Blunk v. Snider, 111 S.W. 
2d 163. 342 Mo. 26. 

45 C.J. p 1365 note 16. 

■‘Satisfaction” of jury 

The addition of requirement that 
proof must be to “satisfaction” of 
jury to sustain a recovery on a 
charg'e of negrligrence was improper as 
tending to increase burden of proof, 
—Padgett V. Missouri Motor Distrib¬ 
uting Corporation, Mo., 177 S.W.2d 
490. 

denying' inference of negligence 

A charge that mere fact that there 
■was an accident in -which plaintiff 
was injured did not give plaintiff 
right of recovery, and that there 
could fee no recovery unless defend¬ 
ant’s negligence directly caused the 
injury and “such negligence cannot 
fee inferred,’' was prejudicially er¬ 
roneous for use of quoted phrase.—■ 
'>iglio V. Lasita, 65 N.E.2d 666, 73 
Ohio App. 207. 

SS. Tex,—^Texas, etc., R. Co. v. 
Tucker, 106 S.W, 764, 48 Tex.Civ. 
App. 115. 

SSi, Mo.—Chaar v. McLoon, 263 S. 
W. 174, 304 Mo. 238. 

45 dX, p 1365 note 18. 

60. Ohio.—Cincinnati Tract. Co, v. 
Williams, 152 N.E. 30, 115 Ohio 
St, 124, 

61. Ill.—Edwards v. hTegley, 193 Ill. 
App. 426. 

62. Mo.—^Myers v. Independence, 189 
S.W. 816. 

46 aj. p 136S note 21. 


63. Mo,—Harfce v. Haase, 75 S.W:2d 
1001, 33'5 Mo. 1104. 

Instructions held proper or not er¬ 
roneous 

(1) In general.—Bradley County 
Farm Bureau v. Epperson, 73 S.W. 
.2d 1116, 18 Tenn.App. 131. 

(2) Instruction that negligence 
may be proved by circumstantial evi¬ 
dence but that circumstances must 
not only tend to prove negligence 
and that such negligence was prox¬ 
imate cause, “but they must equally 
tend to exclude any other reasonable 
conclusions” was not erroneous for 
use of word “any” instead of "all.”— 
Farnum v, Montana-Dakota Power 
Co., 43 P.2d 640, 99 Mont. 217. j 

64. Mo.—Sanders v. Southern Elec¬ 
tric R. Co., 48 S.W. 855, 147 Mo. 
411. 

65. Ohio,—Ohio Tract. Co, v. Telin- 
da, 17 Ohio App. 231, affirmed 141 
N.E. 673, 109 Ohio St. 125. 

66. Conn.—Walters v. Hansen, 122 
A 564, 99 Conn. 680. 

67. Mo.—Christman v. Reichholdt, 
App., 150 S.W.2d 527—^Doherty v. 
St. Louis Butter Co., 98 S.W,2d 742, 
339 Mo. 996. 

45 C.J. p 1365 note 26. 

68. Cal.—Wood v. Los Angeles R. 
Corp., 155 P. 68, 17»2 Cal. 15. 

45 C.J. p 1365 note 27. 

69. Ala.—^Birmingham Union R. Co. 
V. Hale, 8 So. 142, 90 Ala. 8, 24 
Am.S.R. 748. 

Cal.—^Duffleld v, Payne, 227 P. 217, 
66 Cal.App. 767. 

70. Mo, — ^Kenefick v. Terminal R. 

1226 


Ass’n of St. Louis, 207 S.W.2d 294 
—^Kimbrough v. Chervitz, 186 S.W. 
2d 461, 353 Mo. 1154—Branson v. 
Abernathy Furniture Co., 130 S. 
W.2d 562, 344 Mo. 1171—Lynch v. 
Baldwin. 117 SW..2d 273. 

Bight to lustructioa 

(1) Whether defendant was enti¬ 
tled to a sole cause instruction de¬ 
pended on whether facts as shown 
by defendant's evidence warranted 
such instruction.—Bashkow v. Mc¬ 
Bride, Mo.App., 177 S.W.2d 63T. 

(2) In negligence case, defendant 
should be privileged to submit, in 
addition to negative of plaintiff’s 
affirmative case, the negligence of 
some other person or persons other 
than defendant, including plaintiff, 
as only cause of plaintiff's injuries, 
when established by substantial evi¬ 
dence.—^Kimbrough v. Chervitz, 186 
S.W.2d 461, 353 Mo. 1154. 

71. Mo.—Melber v. Yourtee, 203 S. 
W.2d 727—Kirkham v. Jenkins 
Music Co., 104 S.W.'2d 234, 340 Mo. 
911—^Allen v. Cascio, 176 S.W.2d 
552, '238 Mo.App. 144—Cooper v. 
Kansas City Public Service Co., 
116 S.W.2d 212, 233 Mo.App. 229. 

72. Mo.—Melber v, Yourtee, 203 S. 
W.2d 727—Semar v. Kelly, 176 S- 
W.2d 289, 35-2 Mo. 157—Beahan v. 
St. Louis Public Service Co., App., 
213 S.W.2d 253. 

Requisites of ins-truction 
In a sole cause instruction, defend¬ 
ant must set out facts which sup¬ 
port his theory of the case, but it 
is not part of defendant's case that 
plaintiff with ordinary care knew or 
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son/*'"' dcfrndant is entitk*<l to have such facts stib- 
mittecl to the jury by proper instructions; but the 
facts must actually show a true sole cause situation 
and not one where defendant would in any event 
have been guilty of concurring negligcnce'^^ or 
where plaintiffs own conduct C(juld at most mere¬ 
ly have amounted to contributory neglicr-irice;'*^ 
otherwise defendant is not entitled to such an in¬ 
struction The instruction need not specifically 
negative the idea of imputed negligence/^ although 
it should do so when the facts warrant itj^ and, 
where the humanitarian doctrine is invoked, it is 
not necessary specifically to negative the idea of 
contributory negligence but it should specifically 
negative the existence of any negligence of defend¬ 
ant^^ and should hypothesize the specific negligence 
of plaintiff or of a third person relied on as the 
sole cause,SI and not merely a concurring cause.^^ 
The instruction should also contain a plain direc¬ 
tion that contributory negligence is not to be con¬ 
sidered,and must not be so worded as to lead the 


jury to consider contributory negligence as a de¬ 
fense.^'* 

§ 282 . Presumptions and Inferences 

The jury should be properly Instructed on the law as 
to presumptions. Including presumptions as to care for 
j one’s own safety, and the rule as to res ipsa loquitur, 
I where it Is in Issue. 

In accordance with the general rules as to the ne- 
ce 5 ^ity, propriety, and sufficiency of instructions as 
to presumptions, an instruction on the law as to pre¬ 
sumptions or inferences in actions for negligence 
must not be misleading,or contradictory,^^ or in¬ 
vade the province of the jury.^^ In jurisdictions 
where contributory negligence is matter of defense, 
the court may properly omit all reference to a pre¬ 
sumption of contributory negligence arising from 
certain facts and the necessity that plaintiff is un¬ 
der of rebutting it where the issue of contributory 
negligence is not raised by defendants answer. 

While there is a presumption of law that neither 


should have known that collision was 
likely to result.—Kimbrough v. Cher- 
vitz, App., ISO S.W.Sd 772, reversed 
on other grounds 1S6 S.W.2d 461, 353 
Mo. 1154. 

73. Mo.—Semar v. Kelly, 176 S.W. 
2d 289, 352 Mo. 157—Beahan v. 
St. Louis Public Service Co., App., 
213 S.W.2d 253. 

74. Mo.—Beahan v. St. Louis Public 
Service Co., supra. 

75. Mo.—Beahan v. St. Louis Public 
Service Co., supra, 

76. Mo.—Fassi v. Schuler, 159 S.W. 
2d 774, 349 Mo. ICO, 

77. Mo.—Hopkins v. Highland Dairy 
Farms Co., 159 S.W.2d 254, 348 Mo. 
1X58. 

78. Mo.—^Watts v. Moussette, 85 S. 
W.2d 487. 

79. Mo.—Hopkins v. Highland Dairy 
Farms Co., 159 S.W.2d 254, 348 Mo. 
1158. 

80. Mo.—Gower v. Trumbo, 181 S.W. 
2d 653—Hopkins v. Highland Dairy 
Farms Co., 159 S.W.2d 254, 348 
Mo. 1158. 

mstruction defiaingT the term “sole 
cause” with respect to defendant’s 
sole cause instruction, and directing 
finding for plaintiff if any negligence 
of defendant contributed to injuries, 
was not objectionable as making the 
defense of plaintiff’s sole negligence 
an affirmative defense.—Lankford v. 
Thompson, 189 S.W.2d 217, 354 Mo. 
220 . 

81- Mo.—Gower v. Trumbo, 181 S. 
W.2d 653—Fassi v. Schuler, 159 S. 
W.2d 774, 349 Mo. l60—Hopkins v. 
Highland Dairy Farms Co., 159 
S.W.2d 254, 348 Mo. 1158-—Reil- 
ing V. Russell, 134 S.W.2d 33. 345 


Mo. 517—Watts v. Moussette, 85 S. 
W.2d 4S7. 

ZxistractioiLS held proper 

When an instruction hypothesizes 
a factual situation under which the 
humanitarian rule cannot apply, and 
requires a finding that defendant was 
not guilty of any negligence submit¬ 
ted in instructions hypothesizing 
plaintiff’s theory of recovery, the in¬ 
struction is a good sole cause in¬ 
struction.—Steffen v. Ritter, Mo., 214 
S.W.2d 28. 

82. Mo.—Fassi v. Schuler, 169 S.W. 
2d 774, 349 Mo. 160. 

83. Mo.—Reiling v. Russell, 134 S. 
W.2d 33. 345 Mo. 617. 

84. Mo.—Clarke v. Jackson, 116 S. 
W.2d 122, 342 Mo. 537—Kirkham 
V. Jenkins Music Co., 104 S.W.2d 
234, 340 Mo. 911. 

Znstmctioxi held erroneons 

In humanitarian negligence case, 
wherein there was evidence which 
would authorize finding that plain¬ 
tiff’s negligence was sole cause of 
injury, submitting instruction au¬ 
thorizing recovery even if plaintiff 
“was drunk and negligent” was er¬ 
roneous.—Smithers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017. 
lustmctioxi held not erroneotis 
As injecting contributory negli¬ 
gence in submission of case to jury 
under humanitarian doctrine.—Jants 

V. St. Louis Public Service Co., 204 S. 

W. 2d 698, 356 Mo. 985. 

85. Ill.—^West Chicago St. R. Co. v. 
Fetters, 63 N.E. 662, 196 Ill. 298. 

45 C,J. p 1303 note 68. 

Fresumptiozi of knowledge 

Instructions that plaintiff is pre¬ 
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sumed to know what she reasonably 
should know and that the greater 
the danger the greater the care re¬ 
quired of her are proper but not al¬ 
ways essential.—Dym v. Merit Oil 
Corporation, 36 A.2d 276, 130 Conn. 
5S5. 

Refusal to correct 

Refusal to change instruction as 
to statutory presumption of due care 
when attention was called to its in¬ 
sufficiency and misleading character 
was error.—Mahoney v. Boston Ele¬ 
vated Ry. Co., 171 N.E. 662, 271 Mass. 
274. 

Instructious held proper 

Conn.—Doherty v. Connecticut Co., 
52 A.2d 436, 133 Conn. 469. 

D.C.—Earle Restaurant v. O’Meara, 
ICO F.2d 275. 82 U.S.App.D.C. 49. 
Mo.—Williams v. Guyot, 126 S.W.2d 
1137, 344 Mo. 372. 

Instructions held erroneous and con¬ 
fusing 

Cal.—Brown v. George Pepperdine 
Foundation, 143 F.2d 929, 23 Cal.2d 
266. 

45 C.J. p 1363 note 68 [al. 

86. Ill.—Edmonds v. Hell, 77 N.K. 
2d 863, 333 IlLApp. 497. 

45 C.J. p 1363 note 69. 

Instructions held not inconsistent or 
contradictory 

Ill.—^Edmonds v. Heil, supra. 

87. Mich.—Dyer v. People’s lee Co., 
154 N.W. 135, 1S8 Mich. 203, 211. 

Tex.—Houston, etc,, R. Co. v. Lind¬ 
sey, 110 S.W. 995, 61 Tex.Civ.App. 
67. 

88- Ohio.—Cincinnati Tract. Co. v. 
Pierce, 3 Ohio App. 1, 21 Ohio Cir. 
Ct.,N.S., 489. 
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party is guilty of negligence, and that presumption 
stands until rebutted by evidence to the contrary, it 
has been held that a statement to this effect should 
not be included in a charge to the jury.^^ 

Instinct of self-preservation. Where the issue is 
raised, the court may properly instruct on the pre¬ 
sumption of plaintiffs due care founded on the in¬ 
stincts of self-preservation^o and properly apply the 
presumption to the action of plaintiff at the time 
and place of the accidental The jury should be 
instructed as to the limited application and effect of 
the presumption,®^ and the court should not instruct 
the jury that there is a presumption that plaintiff 
under particular circumstances did any particular 
thing which would have been an act of due care on 
his part®® In some jurisdictions it has been stated 
broadly that the court cannot apply the presumption 
arising from the instinct of self-preservation where 
there is any evidence tending to show plaintiff’s 
contributory negligence,®'^ although in such case the 
court may refer to the presumption in defining the 
burden of proof resting on defendant.®^ In other 
Jurisdictions it has been held that an instruction ap¬ 
plying the presumption where there is evidence 
tending to show contributory negligence is errone¬ 
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ous if it does not refer to such evidence and tell the 
jury when the presumption of self-preservation 
would cease to operate.®^ An instruction on the 
presumption should not be given where the injured 
person is alive and all the facts are fully developed 
in the evidence.®'^ Where the same standard of 
care applies equally to plaintiff and defendant, an 
instruction stating the rule as to presumption of 
exercise of due care as applying to one party with¬ 
out any reference to its application to the other 
is misleading.®^ 

Res ipsa loquitur. The court should instruct the 
jury as to the rule of res ipsa loquitur wherever the 
pleading and evidence present a case for its appli¬ 
cation,®® if requested to do so.^ While the doctrine 
need not be referred to by name in the instruc- 
tion,2 the court may define the term *'res ipsa lo¬ 
quitur,”^ and may properly refer to a presumption 
as evidence rather than as a rule of law where the 
statute so defines it.'^ The court may tell the jury 
from what proof it may infer negligence,® and the 
jury should receive, in language which it can under¬ 
stand, an explanation of why the evidence would 
permit an inference of negligence and why the jury 
may reject such inference if it sees fit® The in- 


89. Ohio.—Wolf V. Hawk, 2*5 ]Sr.E.2d 
460, 63 Ohio App. 122. 

90. €al.—Scott V. Sheedy. 102 P.2d 
575, 39 Cal.App.2d 96—Kerner v. 
Peacock Dairies, 19 P.2d 2S3, 129 
Cal.App. 686—^De Lannoy v. Gram- 
matikos, 14 P.2d 542, 126 Cal.App. 
79—^Rohner v. Cross, 9 P.2d 509, 
121 Cal.App. 667. 

Idaho.—Department of Finance of 
State V. Union Pac. R. Co., 104 P. 
2d 1110, 61 Idaho 484. 

Utah.—Davis v. Denver, etc., R. Co., 
142 P, 705, 45 Utah 1. 

81. Utah.—^Davis v. Denver, etc., R. 
Co., supra. 

32. Wis.—Guderyon v. .Wisconsin 
Tel. Co., 2 N.W.2d 242, 240 Wis. 
215. 

33. Utah.—^Davis v. Denver, etc., R. 
Co., 142 P. 705, 45 Utah 1. 

34. Mo.—^Haynes v. Trenton, 27 S. 
W. 622, 123 Mo. 326. 

45 CJ". p 1363 note 75. 

35. Mo.—Shrank v. Chlcag-o, etc., R. 
Co., 140 S.W. 319, 159 Mo.App. 299. 

36. Kan.—Jones v. Joplin, etc., R. 
Co., 137 P. 796, 91 Kan, 282. 

37. Cal,—Speck V- Sarver, 128 P.2d 

16, 20 Cal.2d 585—Westbergr v. 

Willde, 94 P-2d 590, 14 Cal.2d 360 
—^Martindale v. Atchison, T. & S. 
F. Ry. Co.. 201 P.2d 48, 89 Cal.App. 
2d 400—^Barker v. City of Los An- 
greles. 135 P.2d 673, 57 Cal.App.2d 
742—^Roselle v. Beach, 125 P.2d 


77, 51 Cal.App.‘2d 579—Warwick v. 
Maneely, 104 P.2d 831, 40 Cal.App. 
2d 235, followed in 104 P.2d 838, 40 
Cal.App,2d 812, and 104 P.2d 838, 
40 CaLApp.2d 813. 

98- Cal,—^Hoyi: v. Southern Pac. Co., 
44 P.2d 363, 6 Cal.App.2d 49. 

99. Cal,—Ellis V. Jewett, 64 P.2d 
432, 18 Cal.App,.2d 629. 

Mo.—Jarboe v. Kansas City Public 
Service Co., 220 S.W.2d 27. 

Ohio.—Fink v. New York Cent. R. 
Co., 56 N.E,2d 456, 144 Ohio St 1— 
Union Gas & Electric Co. v. Wald- 
smith, 166 N.E. 588, 31 Ohio App. 
118. 

45 C.J. p 1363 note 79. 

Failure of proof 

Parties are entitled to an instruc¬ 
tion on res ipsa loquitur only where 
there has been a failure of proof 
of specific acts of negligrence chargr- 
ed, and the evidence produced meets 
the other conditions justifying- appli¬ 
cation of such rule.—^Larkins-Warr 
Trust V. Watchorn Petroleum Co., 
174 P.2d 589, 198 Okl. 12. 
lustructioxLS held warranted 

(1) In general.—Gordon v. Aztec 
Brewing Co., 203 P.2d 622, 33 Cal.2d 
614. 

<2) Where dispute exists as to 
whether instrumentality causing in¬ 
jury was under defendant's control, 
court may properly submit issue to 
jury under instructions that, if de¬ 
fendant was in control of instrumen¬ 
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tality, they may apply res ipsa loqui¬ 
tur doctrine, but not otherwise.— 

Hector Const. Co. v, Butler, 260 N. 

W. 496, 194 Minn. 310. 

Instructions held proper or not er¬ 
roneous 

Cal.—^Windas v. Galston & Sutton 
Theatres, 96 P.2d 170, 35 Cal.App. 
2d 533. 

Ind.—Kiokels v. Fein, 10 N.E.2d 297, 
104 Ind.App. 606. 

Mo.—Brunskill v. Farabi, App., 181 
S.W.2d 549. 

N-J.—^Healey v. Trodd, 7 A.2d 640, 
122 N.J.Law 603, affirmed 11 A.2d 
88, 124 N.J.Law 64. 

Instructions held erroneous 

Cal.—Gordon v. Aztec Brewing Co., 
203 P.2d 522, 33 Cal.2d 514. 

Mo.—Sanders v. City of Carthage, 51 
S.W.2d 529, 330 Mo. 844. 

1. Conn.—Ryan v. George L. Lilley 
Co., 183 A. 2, 121 Conn. 26. 

2. Conn.—Ryan v. George L. Lilley 
Co., supra. 

8, Or.—Coblentz v. JalofC, *239 P. 
825, 115 Or. 656. 

45 C.J. p 1363 note 83. 

4. Or.—Caraduc v. Schanen-Blair 
Co., 133 P. 636, 66 Or. 310. 

5. Mo.—Thompson v. Kansas City 
Public Service Co., 114 S.W.2d 145, 
232 Mo.App. 1124. 

6. N.T.—George Foltis, Inc., v. City 
of New York, 38 N.E.2d 455, 287 
N.Y. 108, 153 A.L.R. 1122. 
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struction must not be misleading.^ The court must 
relate its instruction on the rule to the facts in the 
casc,^ and does so by applying it to the facts as al¬ 
leged in plaintiff's declaration.^ In instructing that 
it is not necessary for defendant to overcome the 
inference of negligence arising from the res ipsa 
loquitur doctrine by a preponderance of the evi¬ 
dence, the word **inference'' is correctly used.^^ 
The fact that an action for injury was brought un¬ 
der the res ipsa loquitur doctrine does not deprive 
defendant of his right to an instruction that the 
mere fact of injury is no evidence of his negligence 
or liability,and where defendant’s evidence tends 
to contradict the facts on which presumptive negli¬ 
gence would have to rest, and to show that the in¬ 
jury resulted from no negligence of defendant, an 
instruction permitting the jury to find defendant 
not negligent is proper.i2 instruction that de¬ 

fendant is presumed to have acted with due care is 
improper where the res ipsa loquitur rule applies.^^ 

Where the evidence is such as to make the rule 
of res ipsa loquitur inapplicable, the court should 


refuse to instruct the jury as to the rule,^^ and an 
instruction in such case that the rule is not applica¬ 
ble is proper.i^ 

Requests for instruciicnis which do not conform 
to these rules or general rules as to giving instruc¬ 
tions generally are properly refused,or the court 
may modify the requested instruction so as to state 
the law correctly.i'^ 

§ 283. Burden of Proof 

Proper instructions as to the burden of proving the 
negligence of the defendant, or contributory negligence on 
the part of the plaintiff, or other matters in issue must 
be given to the jury. 

In a proper case the jury may be instructed that 
the burden of proof of an issue rests on the party 
on whom it was at the outset and is not shifted by 
the course of the trial.^s Thus an instruction on 
the burden of proof may be necessary with respect 
to both defendant’s negligence^^ and plaintiff’s con¬ 
tributory negligence,^*^ although an instruction 
omitting the charge has been held not erroneous on 


7. Conn.—Motiejaitis v. Johnson, 
169 A. 606. 117 Conn. 631. 

Instructiozis held not misleadingr 
Cal.—O'Neill v. City and County of 
San Francisco. 2S7 P. 449, 209 Oal. 
418—Hi Ison v. Pacific Gas & Elec¬ 
tric Co., 21 P.2d 662, 131 Cal-App. 
427. 

8. Or.—Caraduc v. Schanen-Blair 
Co., 133 P. 636, 66 Or. 310. 

a. Ind.^—Indianapolis Southern R. 
Co. V. Emmerson. 98 N.E. 896, 62 
Ind.App. 403. 

10. Cal.—Armstrong v. Pacific Grey¬ 
hound Lines, 168 P.2d 457, 74 Cal. 
App.2d 367. 

11. Mo.—Palmer v. Hygrade Water 
& Soda Co., 151 S.W.2d 548, 236 
Mo.App. 247. 

12. Mo.—Nelson v. C. Heinz Stove 
Co., 8 S.W.2d 918, 320 Mo. 655. 

13. Cal.—^Waite v. Pacific Gas & 
Electric Co„ 132 P.2d 311, 56 Cal. 
App.2d 191. 

14. Colo.—Boulder Val. Coal Co. v. 
Jernherg, 197 P.2d 155, 118 Colo. 
496. 

Conn.—Aubrey v. City of Meriden, 
185 A. 87. 121 Conn. 361. 

Ga.—Evans v. Sears, Roebuck & Co.. 

176 S.E. 843, 49 Ga.App. 744. 

Ill.—Bollenbach v. Bloomenthal, 173 
N.E. 670, 341 Ill. 539. 

Minn.—Olson v. Buskey, 19 N.W.2d 
57, 220 Minn. 155. 

Mo.—Stokes V. Godefroy Mfg. Co., 
85 S.W.2d 434—Harding- v. Kansas 
City Public Service Co., App., 188 
S.W.2d 60. 

46 OJ. P 1363 note 8L 


Instructions held not erroneous 

As submitting res ipsa loquitur 
doctrine.—Doughnut Mach. Corpora¬ 
tion V. Bibbey, C.C.A.Mass., 65 P.2d 
634. 

15- Cal.—Connor v. .\tchison, etc., 
R. Co., 207 P. 378. 189 Cal. 1, 22 A. 
L.R. 1462. 

45 C.J. p 1263 note 82. 

16- U.S.—Gutierrez v. Public Service 
Interstate Transp. Co., C.C.A.N.T., 
168 F.2d 678. 

Ariz.—Tenney v. Enkeball. 158 P.2d 
519, 62 Ariz. 416. 

Conn.—Jump v. Ensign-Bickford Co., 
167 A. 90, 117 Conn. 110—Schiesel 
V. S. Z. Poll Realty Co., 142 A. 812, 
108 Conn. 115. 

N.Y.—Schroeder v. City and Coun¬ 
ty Sav. Bank of Albany, 46 N.Y.S. 
2d 46, 267 App.Div. 206, modified on 
other grounds 57 N.E.2d 57, 293 
N.Y. 370. motion denied 57 N.E-2d 
842. 293 N.Y. 764. 

W.Va.—^Haldren v. Berryman, 155 S. 

E. 125, 109 W.Va. 403. 

45 C.J. p 1363 notes 80, 90. 

17. Va.—Wade v. Peebles. 174 S.E. 
769, 162 Va. 479. 

18. Md.—Baltimore American Un¬ 
derwriters of Baltimore American 
Ins. Co. of New York v. Beckley, 
195 A. 550, 175 Md. 202. 

Where res Ipsa loquitur not applied 
Where doctrine of res ipsa loquitur 
is not recognized, defendant is en¬ 
titled to a clear and unqualified 
statement in charge to Jury that 
plaintiff carries the burden of prov¬ 
ing negligence throughout the case, 
and that at no time does the burden 
of proving freedom from negligence 
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or the burden of going forward with 
the evidence rest on defendant.— 
Detroit Edison Co. v. Knowles, C.C.A. 
Mich., 152 P.2d 422. 

IiLs tract Ions held proper or not er¬ 
roneous 

Cal.—Skulte v. Ahern, 71 P.2d 340, 
22 Cal..Vpp.2d 460. 
mstractions held erroneous 
Mo.—Steffen v. Southwestern Bell 
Telephone Co., 56 S.W.2d 47, 331 
Mo. 574. 

19. Ohio.—Batavia Tump,, etc.. 

Bridge Co. v. Hodapp. 13 Ohio Cir. 
Ct.,N.S„ 308, 32 Ohio Cir.Ct. 680. 

20. Ohio.—Smith v. Lopa, 174 N.E. 
735, 123 Ohio St, 213—Engler v. 
Reed, 4 N.E.2d 170. 53 Ohio App. 

15. 

45 C.J. p 1363 note 96, 
rorm of instruction 

Generally, instruction that defend¬ 
ant has burden of proving contribu¬ 
tory negligence should conclude with 
statement ‘"unless such contributory- 
negligence is disclosed by plaintiff’s 
evidence or can fairly be inferred 
from the circumstances,'' or some 
similar statement; and, where plain¬ 
tiff’s evidence did not tend to es¬ 
tablish contributory negligence and 
where such negligence could not be 
inferred from the facts and circum¬ 
stances testified to by plaintiff and 
his witnesses, failure to conclude 
instruction, that defendants had bur¬ 
den of proving contributory negli¬ 
gence of plaintiff by preponderance 
of evidence, with such a statement 
or some similar statement was not 
error.—Yeary v. Holbrook, 198 SJSL 
441. 171 Va. 266. 
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that account in the absence of a request to make contain a correct statement 6f the law, whether it 

puts the burden on plaintiff22 or on defendant.23 
Sufficiency of instruction. Such instructions must Such instructions must not tend to mislead or con- 


21 . Mo.—Bleil V. Kansas City, 70 S, 
W.2(i 913. 

46 C.J. p 1363 note 96. 

22. Ark.—Stutzenbaker v. Arkansas 
Power & Light Co., 59 S.W.2d 1037, 
187 Ark. 43S. 

Instmctioais held not erroneous 

(1) In general. 

LT-S.—Palmer v. Miller, C.C.A.Mo., 
145 F.2d 926. 

Conn,—Rogoff v. Southern Mew Eng¬ 
land Contractors Supply Co., 31 A. 
2d 29, 129 Conn. 687—Jager v. 
First Nat. Bank, 7 A.2d 919, 125 
Conn. 670. 

(2) As imposing too great a bur¬ 
den on plaintiff. 

Ark.—Davis v. Safeway Stores, 110 
S.W-2d 695, 195 Ark. 23. 

Cal.—Halberstadt v. Nielsen, 298 P. 

37, 113 Cal.App. 313. * 

Ga-—Richards v. Harpe, 155 S.E. 85, 

42 Ga.App. 123. 

Mo.—Linders v. People's Motorbus 
Co. of St Louis, 32 S.W.2d 580, 326 
Mo. 695. 

(3) As not stating that burden was 
on defendant as to contributory neg¬ 
ligence.—^Anderson v. Bail, 77 S.W.2d 
169, 229 Mo.App. 272. 

(4) As requiring plaintiff to prove 
freedom from contributory negli¬ 
gence. 

Cal.—Oliphant v. Brown, 46 P.2d 790, 

7 Cal.App. 2d 584. 

Mo.—Williams v. Guyot, 126 S.W,2d 
1137, 344 Mo. 372. 

Pa.—Grutski v. Kline, Com.Pl., 61 
Montg.Co. 33, affirmed in part and 
reversed in part on other grounds 

43 A.2d 142, 352 Pa. 401. 

Instractions held correct which, re¬ 
quired plaintiff: 

(1) To prove defendant's negli¬ 
gence. 

Mo.—Flint V. Loew's St. Louis Real¬ 
ty & Amusement Col’poration, 126 
S.W.2d 193, 344 Mo. 310—Gardner 
V. Turk, 123 S.W.2d 158, 343 Mo. j 
899—^Palmer v. Hygrade Water \ 
Soda Co., 151 S.W.2d 548, 236 Mo. 
App. 247. 

Tex.—^H. F. Hohlt Co. v. Routt, Civ- 
App., 48 S.W.2d 386, error dis- 
- missed. 

(2> To prove that defendant failed 
ta use reasonable care which was 
-proximate cause of plaintiff’s in¬ 
juries.—Cunningham v. Coca-Cola 
Bottling Co. of Los Angeles, 198 P. 
2d 333. 87 Cal.App.2d 106. 

(3) To show store's negligence 
with respect to rest room and that 
store knew or ought to have known' 
Its condition and have had reason¬ 
able time to repair such condition or 
place warning for benefit of public.— 


Johnson v. Roberts Bros., 49 P.2d 
455, 151 Or. 311. 

(4) To prove other matters. 

U.S.—Federal Cement Tile Co. v- 
Henning, C.C.A.Minn., 32 lP.2d 163. 
Ala.—Alabama By-Products Corpora¬ 
tion V. Cosby, 115 So. 31, 217 Ala. 
144. 

Ga.—Cole v. Pepsi-Cola Bottling Co., 
15 S.E.2d 543, 65 Ga.App. 204. 

Mo.—-Nelson v. Wabash R. Co., App., 
194 S.W.2d 726—Dietz v. Magi 11, 
App., 104 S.W.2d 707. 

N.Y.—Matusow v. Camp Orinsekwa, 
280 N.Y.S. 626, 155 Misc. 452. 

45 C.J. p 1364 note 98 [a]. 

mstructions held incorrect which 
required plaintiff: 

(1) To offer higher degree of proof 
than a preponderance of the evi¬ 
dence.—Compagnie Generale Trans- 
atlantique v. Tawes, C.C.A.Canal 
Zone, 111 F.2d 92, certiorari denied 
61 S.Ct. 46, 311 U.S. 678, 85 L.Ed. 
437. 

(2) To prove freedom from con¬ 
tributory negligence. 

Ariz.—Martinez v. Anderson, 69 P.2d 
237, 50 Ariz. 95. 

Cal.—Sheridan v. Ravn, App., 204 P. 
2d 644. 

Mo.—Manar v. Taetz, App., 109 S.W. 
2d 721. 

Or.—Gano v. Zidell, 10 P.2d 365, 140 
Or. 11, rehearing denied 12 P.2d 
1118, 140 Or. 11. 

Pa.—Straus v. Rahn, 179 A. 445, 319 
Pa. 93. 

(3) To prove negligence, without 
stating that defendant had burden 
to prove contributory negligence al¬ 
leged in answer.—Tappmeyer v. Ry- 
ckoff, Mo.App., 45 S.W-2d 890. 

(4) To prove several specific acts 
of negligence, instead of merely gen¬ 
eral negligence, thereby depriving 
him of benefit of res ipsa loquitur 
doctrine.—Stephens v. Coca-Cola Bot¬ 
tling Co. of St. Louis, Mo.App., 215 
S.W.2d 50. 

(5) To prove that defendants' neg¬ 
ligence was the controlling prox¬ 
imate cause.—'Keatley v. Hanna 
Chevrolet Co., 6 S.E.2d 1, 121 W.Va. 
669. 

(6) To remove presumption of 

plaintiff’s negligence raised by his 
evidence by appropriate and suf¬ 
ficient evidence held erroneous, plain¬ 
tiff legally being required to prod¬ 
uce evidence sufiacient merely to 
counterbalance evidence giving rise 
to presumption.—Tresise v. Ash¬ 
down, 160 N.E. 898, 118 Ohio St. 
307—Obrecht v. Talentire, 183 N.E. 
295, 43 Ohio App. 376—Goodyear 

Tire & Rubber Co. v. Marhofer, 176 
KE.' 120, 38 Ohio App. ■ 143. 

1230 


(7) To prove other matters see 
45 C.J. p 1364 note 98 [b]. 

23. Burden of explaining accident 

Where structural glass installed 
in store front by subcontractor fell, 
injuring pedestrian, nearly five years 
after installation, charge that there 
was no burden on subcontractor 
to explain how accident happened 
and that jury could not guess about 
cause of accident was not erroneous. 
—Hester v. Hubbuch, 170 S.W.2d 
922, ,26 Tenn.App. 246. 

Instructions held correct which 
required defendant; 

(1) To prove contributory negli¬ 
gence. 

Ariz,—Pearson & Dickerson Con¬ 
tractors V. Harrington, 137 P.2d 
381, 60 Ariz. 354. 

Cal.—Halberstadt v. Nielsen, 298 P. 
37, 113 Cal.App. 313—Daniel v, 

Asbill, 276 P. 149, 97 Cal.App, 

731. 

Conn.—Ryan v. Scanlon, 168 A. 17, 
117 Conn. 428. 

Ind.—Chicago & E. R. Co. v. Rans, 
161 N.E. 656, 87 Ind.App. 452. 

Md.—Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Ohio.—Foust V. Texas Distributing 
Co., 29 Ohio N.P..N.S., 223. 

Pa.—Giannone v. Reale, 3 A.2d 331, 
333 Pa. 21. 

(2) To prove other matters.— 
Cleary v. City of Camden, 192 A. 
29, 118 N.J.Law 215, affirmed 196 A. 
455, 119 N.J.Law 387—45 C.J. p 1364 
note 99 [a]. 

Instructions held incorrect which 
required defendant: 

(1) To assume burden of proof 
on mere showing that explosion oc¬ 
curred and that employee and fellow 
employees were exercising due care. 
—Board of Trade of City of Chicago 
V. J. K. Co.. 8 N.E,2d 523, 290 Ill. 
App. 385. 

(2) To prove exercise of due care. 
—Storm V. Goldberg, 4 P.2d 1104, 
165 Wash. 36. 

(3) To rebut presumption of neg¬ 
ligence by preponderance of evidence. 
—^Duggan V. St. Louis Public Service 
Co., Mo.App., 56 S.W.2d 626. 

(4) To show that plaintiff’s negli¬ 
gence directly or proximately con¬ 
tributed to cause of injuries.—Elsey 
V. Domecq, 299 P. 794, 114 Cal.App. 
42. 

(5) To show that his negligence 
was not proximate cause of injury.— 
Winn V. Corey, 65 P.2d 522, 179 OkL 
305. 

(6) To prove other matters. 
Idaho.—French v. Tebben, 27 P.2d 

474, 53 Idaho 701. ‘ 
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fuse the jury,^^ must not be contraclictor>%23 must 
apply the law to the facts,26 must be apfiliCiible to 
the pleadings and the evidence,2"^ and must be con¬ 
fined to the specific facts alleged in the declara- 
tion.26 It is not erroneous, however, to charge in 
general terms on burden of proof where the issues 
are simple^^ or in the absence of a request for a 
more specific instruction.^® 

Requests for instructions are improperly 21 or 
propcrly22 refused accordingly as they do or do not 
conform to these rules and the rules governing the | 
giving of instructions generally. 

§ 284. Defendaxit’s Negligence 

Particular instructions as to the negligence of de¬ 
fendant are discussed infra §§ 285-291. 

Examine Pocket Parts for later cases. 

§ 285. - Necessity and Propriety of 

Charge 

It Is the duty of the court to give appropriate in¬ 
structions on the law of negligence when negligence of 
the defendant Is In Issue. 


When the is.sue of defeiiilant's negligence is prop¬ 
erly raised by the pleadings and evidence, it is the 
duty of the court to instruct the jury on the law 
of such issue.22 An instruction is not erroneous 
merely because of failure to use the word *'negli- 
gence.''24 Where defendant's negligence is present¬ 
ed by pleading and evidence, a charge ignoring that 
issue and permitting recovery to plaintiff on proof 
merely that he was free from contributory negli¬ 
gence is errar.^'"* On the other hand, if the evidence 
shows that plaintilf was guilty of contributory neg¬ 
ligence as a matter of law, an instruction on the 
primary negligence of defendant need not be giv- 
en.26 

§ 286. - Definition and Essentials of Neg¬ 

ligence 

Instructions defining "negligence" should be given 
when necessary; the legal sufficiency cf the definition Is 
a matter of substance rather than form. 

In the absence of a request for such an instruc¬ 
tion, it is usually held unnecessary for the court to 
give an abstract definition of the term ‘‘negli¬ 
gence,”2 ^ especially when the jury are correctly in- 


111,—Board of Trade of City of Chi¬ 
cago V. J. K. Co., 8 N.E.2d 523, 
230 Ill.App. 385. 

Minn.—Engstrom v. Duluth, M. & N. 
Ry. Co.. 251 N.W. 134, 190 Minn. 
208. 

Neb.—Gerish v. Hinchey, 231 N.W. 
503, 120 Neb. 51. 

Ohio.—Springfield Gas Co. v. Her¬ 
man, 188 N.E. 733, 46 Ohio App. 
309—^Eckroate v. Bauders, ISO N.E. 
76. 41 Ohio App. 361. 

Tex.—Gillette Motor Transport v. 
Fine, Civ. App., 131 S.W.2d 817, 
error dismissed, judgment correct. 
45 C.J. p 1364 note 99 [b]. 
mstmetioa held erroaeoiis but cured 
by other instructions 
Okl.—Norton v, Harmon, 133 P-2d , 
206. 192 Okl. 36. 

24. Instructions held misleading 

Ill,—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
Ill-App. 222. 

Ohio.—Palmer v. Roof. App., 82 N.E. 
2d 748. 

45 C.J. p 1364 note 1 [a], 
instmctious held not misleading 
Cal.—Kilgore v. Brown, 266 P. 297 
90 Cal.App. 555. 

Ill.—See Johnson v. Chicago, etc., R. 

Co., 193 In.App^ 632. 

Md-—Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Mo.—Trower v. Missouri-Kansas- 
Texas R. Co.. 149 S.W.2d 792, 347 
Mo. 900. 

N.J.—Cleary v. City of Camden, 192 
A. 29, 118 N.J.Law 215, alfirmed 
196 A, 456, 119 N.J.Law 387. 


Ohio.—Weaver v. Liberty Cabs, App., 
33 N.E.2d 8.53. 

Okl.—Eagle-Picher Mining & Smelt¬ 
ing Co. V. Drinkwine, 141 P.2d 66, 
192 Okl. 662. 

S.C.—Parker v. Boswell, 174 S.E. 
234, 172 S.C. 411. 

Wash.—Cullen v. Kimbro, 16 P.2d 
445, 170 Wash. 314. 

45 C.J. p 1364 note 1 tb]. 

25. Utah.—Linden v. Anchor Min. 
Co., 58 P. 355, 20 Utah 134. 

45 C.J. p 1364 note 2. 

26. Conn.—Pietrycka v. Simolan, 120 
A. 310, 98 Conn. 490. 

45 C.J. P 1365 note 3. 

27. Utah.—Dahlquist v. Denver, etc., 
R. Co., 174 P. 833, 52 Utah 438. 

45 C.J. p 1365 note 4. 

28. Tex.—Ft. Worth, etc., R. Co. v. 
Amason, Civ.App., 260 S.W. 204. 

29. Ga.—Sims v. Martin, 126 S.E. 
872, 33 Ga.App. 486. 

aa Neb.—Kroger v. Gordon Ware¬ 
house, etc., Co., 186 N.W. 312, 107 
Neb. 439. 

31- Minn.—^Hubbard v. Montgomery 
Ward & Co., 21 N.W.2d 229. 221 
Minn. 133. 

Okl.—G. A. Nichols Co. v. Lockhart, 
129 P.2d 599. 191 Okl. 296- 
Tex.—^Duron v. Beaumont Iron 

Works, Com.App., 9 S.W.2d 1104. 
Wash.—Van Cello v. Clark, 289 P. 19. 
157 Wash. 321, followed in Parsons 
V. Clark, 289 P. 22. 157 Wash- 
697. 

45 C-J. p 1365 note 9. 

32. U.S.—^McLean y- Donoghue 
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I Transp. Co., C.C.A.Me., 97 F.2d 
! 356. 

I Ala.—Crotwell v. Cowan, 184 So. 195, 

: 23 C Ala. 578. 

Mo.—Garfinkel v. B. Nugent & Bro. 
Dry Goods Co., App., 25 S.W.2d 
122 . 

Pa.—Fisher v. Pomeroy's, Inc., 185 A. 
296, 322 Pa. 389. 

Va.-Yeary v. Holbrook, 198 S.E. 441, 
171 Va. 266. 

45 C.J. p 1365 note 10. 

33. Cal.—Tuichi Matsumoto v, Ren¬ 
ner, App,, 202 P.2d 1051. 

45 C.J. p 1336 note 3. 

Instructions should make it clear 
that plaintiff cannot recover unless 
defendant was negligent in some of 
particulars alleged in petition, to 
plaintiff’s damage.—Kindig v. Atchi¬ 
son, T. & S. F. Ry. Co., 1 P.2d 75. 
133 Kan. 459. 

Instructions held adequate 

Mass.—Hughes v. Torregrossa, 180 
N.E. 304, 278 Mass. 530. 

34. Mo.—Munden v. Kansas City, 
38 S.W-2d 540, 225 Mo.App. 791. 

35- Ohio.—Batavia Turnp., etc.. 
Bridge Co. v. Hodapp, 13 Ohio Cir. 
Ct.,N.S., 308, 32 Ohio Cir.Ct 680. 

36- Mo.—Bruce v. St. Louis United 
R. Co., 163 S.W. 548, 181 Mo.App. 
93. 

37 . Ky-—W. M. Abbott Transfer Co. 

V. Kruse, 114 S.W.2d 731, 272 Ky. 
479. 

Mo.—Silsby v. Hinchey, App., 107 S. 

W. 2d 812. 

OkL—Corpus Juris cited in City of 
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structed as to the care required of plaintiff and de¬ 
fendant respectivelyor as to the specific acts of 
negligence under consideration.^^ A definition of 
‘^negligence’^ is required wherever necessary to clar¬ 
ify the instructions given^O to apply them prop¬ 
erly to the facts in the case.'^^ The legal sufficiency 
of the definition, if given, is a matter of substance, 
rather than form, any statement being good that 
correctly informs the jury and does not mislead.^^ 
Instructions have been held correct which define 
‘^negligence’^ in substance as a failure to act with 
the care and forethought usually exercised by rea¬ 
sonably prudent men,'^^ or which use the word '‘cau¬ 
tious’’ together with the word "prudent,or which 
substitute for "negligence” the word "careless¬ 
ness”'^^ or the term "positive wrong,or which 
limit the meaning of the word to such negligence 
as is "actionable but the term "a man of ordi¬ 
nary intelligence” is not the legal equivalent of "a 
man of ordinary prudence or caution.”^^ The word 
"guilty” should not be used in defining "negli¬ 


gence.”'^^ Instructions have been held erroneous 
which lack either the element ' of commissions^ 
or of omission.si An instruction lacking the ele¬ 
ment of commission is not, however, objectiona¬ 
ble where it purports to cover only a part of the 
case and is supplemented by other instructions 
adding to the definition the omitted element.S2 An 
otherwise correct definition of "negligence” is viti¬ 
ated by stating that the failure to use care would 
"ordinarily” constitute negligence when, under the 
law, it would invariably do so.S3 

§ 287. - Duty of Defendant 

a. In general 

b. Knowledge of defect or danger 

c. Precaution against injury 

d. Invitees, licensees, and trespassers 

a. In G-eneral 

The court must define the duty of the defendant fully 
and correctly, 


Stilwell V. Bone, 157 P.2d 459. 
461, 195 Okl. 325. 

45 C.X p 1336 note 10. 

38. Ga,—Hotel Equipment Oo. v. 
Liddell, 124 S.E. 92, 32 Ga.App. 
590. 

45 C.J. p 1336 note 11. 

39. Mo.—State v. Cox, 274 S.W. 373, 
308 Mo. 573. 

45 C.J. p 1336 note 12. 

40. Ky.—Prestonsburg Superior Oil 
Gas Co. V. Vance, 284 S.W. 405, 

. 215 Ky. 77. 

45 C.J. p 1336 note 13. 

41. Tex.—St. Louis Southwestern 
R. . Co. V. Cox, Civ.App., 248 S.W. 
1101 . 

45 C.J. p 1336 note 14. 

ITegfligreiLce should either he defined 
in instructions or jury should be re¬ 
quired to determine whether, in do¬ 
ing act complained of, defendant 
observed degree of care imposed on 
him by law.—^Stewart v. St. Louis 
Public Service Co., Mo.App., 75 S.W. 
2d 634. 

42. Iowa.—^Wolfe v. Decker, 266 N. 
W. 4, 221 Iowa 600. 

Tex.—Morten Inv. Co. v. Trevey, 
Civ.App., 8 S.W.2d 527, error dis¬ 
missed. 

45 C.J. p 1336 note 15. 

XnstrxLCtioxLS held errooieoTis 
N.J.—Beatty v. Pennsylvania-Read- 
ing Seashore Lines, 195 A, 341, 119 
N.J.Law 190. 

43. Iowa.—Engle v. Nelson, 263 N. 
W. '505, 220 Iowa 771. 

45 C.J. P 1S36 note 16. • ' 

Knowledge and discretion 

Usually, instruction should de¬ 
clare that person is negligent when, 
from his ’ conduct, or'dinarily prudent 


person should reasonably foresee 
harm, to be determined by consider¬ 
ing circumstances and using knowl¬ 
edge and discretion which reason¬ 
ably prudent person would consider 
and use.—Osborne v. Montgomery, 
234 N.W. 372, 203 Wis. 223. 

The true test to he submitted by 
instruction defining “negligence” in 
personal injury suit is whether de¬ 
fendant exercised degree’ of care 
which person of ordinary care and 
prudence would have exercised un¬ 
der same or similar circumstances.— 
Schalk V. Smith, 277 N.W. 303, 224 
Iowa 904. 

“Ordinarily” prudent 

(1) Trial court's use of phrase 
“ordinarily reasonable and prudent 
person” in defining negligence, in¬ 
stead of phrase “reasonably prudent 
person,” was not error.—Hedberg v. 
Cooley, 161 A. 665, 115 Conn. 352. 

(2) Reference to careful and pru¬ 
dent person in trial court's instruc¬ 
tions on negligence should have in¬ 
cluded word “ordinarily.”—Tufty v. 
Sioux Transit Co., 10 N.W.2d 767, 
69 S.D. 368. 

(3) Charge defining negligence us¬ 
ing term “reasonably prudent” rather 
than “ordinarily prudent” person was 
not erroneous.—St. Louis, B. & M. 
Ry. Co. V. Cole, Tex.Com.App., 14 
S.W.2d 1024, rehearing denied, Com. 
App., 16 S.W.^d 634. 

(4) As used in .instruction that 
“ordinary care and caution is such 
as .a prudent person would exercise 
under the same of similar, circum¬ 
stances,” term means average pru¬ 
dent person or ordinarily prudent 
person, and omission of word “ordi¬ 
narily” before expression “prudent 
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person” did not make instruction er¬ 
roneous.—Texas & N. O. R. Co. v. 
Black, Tex.Civ.App., 44 S.W. 673, er¬ 
ror refused. 

(5) Instruction using phrase “ordi¬ 
narily prudent person,” rather than 
“ordinary prudent person,” in' de¬ 
fining negligence and ordinary care, 
was not erroneous.—^West Texas 
Coaches v. Madi, Tex.Civ.App., 15 S. 
W.2d 170, followed in 15 S.W.2d 178, 
and affirmed, Com.App., 26 S^W.2d 
199. 

44. Neb.—Suhr v. Lindell, 277 N.W. 
381, 133 Neb. 856. 

45. Ga.—^Western, etc., R. Co. , v. 
Meigs, 74 Ga. 857. 

46. Mo,—Denkman v. Prudential 
Fixture Co., 289 S.W. 591. 

45 C.J. p 1337 note 18. 

47. Colo.—Sherman v. Ross, 62 P.2d 
1151, 99 Colo. 354. 

Ind.—Chicago, etc., R. Co. v. Blan¬ 
kenship, 154 N.E, 44, 85 Ind.App. 
332. 

43. Mo.—^Van Cleve v^. St. Louis, 
etc., R. Co., 101 S.w; 632, 124 Mo. 
App. 224. 

49. Ohio.—Obrecht v.‘ Tallentire, 183 
N.E, 295, 43 O^io.App. 376. 

50. Iowa.—Shultz v. Griffith, 72 N. 
W. 445, 103 Iowa 150, 40 L.R.A. 
117. 

45 C.J. p 1337 note 21. 

51. Iowa.—Stokes v. Sac City, 130 
N.W. 7,86, 151 Iowa 10. 

45 C.J. p 1337 note,22. 

52. Iowa.—German Ins. Co. v. Chi¬ 
cago, ' etc,, R. Co.,. 104 NjW. 361, 
128 Iowa 386. 

53. Tex,—Palfrey V. Texas Cent. R. 
Co., 73 S.W. 411, 31 Tex.Civ.App. 

552. ■ • t ; ■ 
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It is the function of the court to define the duty of 
defendant, leaving the facts to the jury.54 de¬ 
fining the duty of defendant, an instruction must 
state his full duty under the circumstances,^^ and 
must state it correctly.^® A strict accuracy, howev¬ 
er, in the use of words is not required if the mean¬ 
ing is clear and the instruction is otherwise cor¬ 
rect.^ ^ An objection to the instruction is not sound 
if based on a strained construction of the words.^^ 
The instruction must be applicable to the pleadings 
and proof.^^ A general statement of defendant’s 
duty, omitting all reference to specific acts of neg¬ 
ligence, will not be sufficient and it is not always 
proper to instruct specifically on defendant’s duty 
imposed by common law.^i The court,- however, 
must leave the determination as to the existence of 
such facts and the inferences to be drawn therefrom 
to the jury .®2 


Refusal of a request for instructions is proper or 
improper accordingly as it conforms or does not 
conform to these requirements.®^ 

b. Knowledge of Defect or Danger 

Where properly in issue, the court must instruct as 
to the defendant's knowledge or duty to know of the 
defect or danger causing the injury. 

Where there is evidence in the case tending to 
show defendant’s duty to know or his actual knowl¬ 
edge of the defect or danger causing the injury, it 
is the duty of the court to give instructions on this 
point but where the pleading and evidence do not 
present the issue the court should not give instruc¬ 
tions on it.®® When given, the instructions should 
be applicable to the pleading and evidence,®® and in 
correct form,®'^ neither misleading,®8 confusing,®^ 
nor invading the province of the jury.*^® 


54. Ind.—Northern Indiana Power 
Co. V. West, 32 N.E.2d 713, 218 Ind. 
321. 

45 C.J. P 1337 note 25. 

55. Iowa.—Peterson v. Chicago, etc., 
R. Co., 170 N.W. 452, 185 Iowa' 
378. 

45 C.J. p 1337 note 26. 

Statutory duty 

Ga.—Rogers v. McKinley, 172 S.E. 

662, 48 Ga.App. 262. 

Minn.—Wright v. Holland Furnace 
-Co., 243 N.W. 387, 186 Minn. 265. 
Ohio.—Patton v. Pennsylvania R. 

Co., 24 N.E.2d 597, 136 Ohio St. 

'* 159.—Knutzen Motor Trucking Co. 
V. Steiner, 166 N.E. 243, 31 Ohio 
App, 46. 

Or.~nCoomer v. Supple Inv. Co., 274 

■ ■ P. 302, 128 Or. 224. 

Wash.—Sheridan v. ^tna Casualty 

■ & Surety Co., 100 P.2d 1024, 3 
Wash.2d 423. 

Wis.—Mullen v. Larson-Morgan Co,, 
249 N.W. 67, 212 Wis. 52. 

58. Ohio.—Chapman v. Blackmore, 
177 N.E. 772, 39 Ohio App. 425. 
Tenn.—Graham v. Cloar, 205 S.W.2d 
764, 30 Tenn.App. 3-06. 

45 C.J. p 1337 note 27. , . 

Instructions held correct 
U.S.—Century Indem. -Co. v. Arnold, 
C.C.A.N.Y., 153,F-2d 531, certiorari 
denied 66 S.Ct. 1346, 328 U.S. 854, 
9Q L.Ed. 1626—McDonnell v. 

Wasenmiller, C,O.A.Net)., 74 P.2d 
320. 

Cal.—Slickel v. San Diego Elec. Ry. 
Co.. 195 P‘2d 416, 32 Cal.’2d l‘67— 
Cunningham v, -Coca-Cola Bottling 
Co. of Los Angeles, 198 P.2d 333, 
87 Cal.App,2d 106. 

Gg..—Haverty Furniture , .Co, v. 
‘Jewe^Ll, 144 ’S.E.' 46, ’ 38 Ga.App. 

■ 39 . 5 . 

Ky.—Reeves v, Thompson,, 220 S.W. 

, 2d 91, 310 Ky, '236-^Henry V. J. 

* G. McCrory -Co., 130 S.^^.2d, 846, 
279 Ky. 248. 
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Mass.—Marston v. Rose, 17 6 N.E. 
189, 275 Mass. 443. 

R.L—Floyd v. Turgeon, 27 A,.2d 330, 
68 R.I. 218—J. Samuels & Bro. v. 
Rhode Island Co., 100 A. 402, 40 

R. I. 232. 

57. Mo.—^Witham v. Lusk, App., 190 

S. W. 403. 

45 C.J. p 1337 note 28. 

58. -Ohio.—Cincinnati Gas, etc., Co. 
V. -Coftelder, 11 Ohio Cir.Ct.,N.S., 
289, 31 Ohio Cir.Ct. 26. 

45 C.J. p 1337 note 29. 

59. Ill.—Clare v. Bond County Gas 
Co., 267 Ill.App. 437. 

45 C.J. P 1337 note 30. 

Instructions held proper 
Ga.—Campbell v. Dysard Const. Co., 
149 S.E. 713, 40 Ga.App. 328. 
Iowa.—Dean v. Koolish, 234 N.W. 
179, 212 Iowa 238. 

60. Mo.—Detrich v. Metropolitan -St. 

R. Co., 127 S.W, 603, 143 Mo.App.- 
176. 

Utah.—Herndon v. Salt Lake City, 
95 P. 646, 34 Utah 65, 131 Am. 

S. R. 827. 

61. Ky.—^'Fahrenholtz v. Loomis, 132 
'S.W.2d 307, 280 Ky. 9. ‘ 

62- Okl.—Muskogee Electric Tract, 
Co. V. Thompson, 228 P. 963, 100 
Okl. 169.- 

45 C.J. p 1337 note 32. 

63. Cal.—Sommer v. Martin, 204 P. 
33, 55 Cal.App. 603. 

45 C.J. p 1338 note 34. 

Refusal held proper 
Cohn.—Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Tll.App. 190. 
Tenn.—Garis v. Eberling, ‘71 S.W.2d 
215, 1*8 Tenn-App. 1^ • ’ 

45 C.J. p 1338 note 34 [a]. 

64. U.S.—Kansas City Southern By. 
Co; v. ’ McDaniel, -C.'C.A.Ark.,’ 131 
F.2d 89—Reed & Barton Corpora- 
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tion V. Maas, C.C.A.Mass., 73 F.2d 
359—Taudte v. Snellenburg, D.C. 
Pa., 34 F.Supp. 115. 

Conn.—Greenwald v. Wire Rope 
•Corp. of America, 40 A.2d 748, 131 
Conn. 465. 

111.^—Suhdberg v. Boal, 49 N.E.2d 
824, 320 Ill.App. 138. 

Mo.—Sullivan v. S. S. Kresge Co., 
163 S.W.2d 811, 236 Mo.App. 1191— 
Graves v. May Department Stores 
Co., App., 153 S.W.2d 778—White 
V. General Chemical Co., App., 136 
S.W.2d 345—Barken v. S. S. Kresge 
Co., App., 117 S.W.2d 674—Smith 
V. Sears, Roebuck & Co., App., 117 
S.W.2d 658—Phelps v. Montgomery 
Ward & Co., 107 S.W.2d 939, 231 
Mo.App. 595—Asbury v. Fidelity 
Nat. Bank & Trust Co., 100 S.W.2d 
946, 231 Mo.App. 437. 

Pa.—Gallis v. Utan & Fiaker, Com. 
PI., 45' Lack.Jur. 141. 

Tenn.—Commercial Club v. Epper¬ 
son, 15 Tenn.App. 649. 

45 C.J. p 1338 note 36. 

65. D.C.—^Woods v. Trinity Parish, 
21 D.a 540. 

Mass.—Green v. Nightingale, 97 N.E. 
926, 211 Mass. 273. 

66. Mo.—Streicher v. Mercantile 
Trust Co., 62 S.W.2d 461. 

45 C.J. p 1338 note 38. 

67. Mass.—^^Valsh v. Adams, 139 N. 
E. 379 , 245 Mass. 1. 

45 C.J. p 1338 note 39. 

68 . Mo.—Brown v. Reorganization 

Inv. Co., 166 S.W.2d 476, 350- Mo. 
407. , V 

45 C.J. p 1338 note 40. 

69. Ky.—^Wells v. Cumberland Tel., 
etc., Co., 198 S.W. 721, 178 Ky. .261. 

70. Colo.—Burchmor'e v. Antlers 

Hotel Co..' 130 P. 846, 54 Colo. 
314.' “ ” , 

Ky.—Covington V. Whitney, 99 S.W. 
337, 30 Ky.L: 659. 
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Requests for instructions not conforming to these 
rules are properly refused hut where they are 
proper and the matter is not otherwise covered they 
must be granted^^ 

c. Precaution against Injury 

Where the issue Is raised, the court must give ap¬ 
propriate instructions on the duty of the defendant to 
take precautions against injury. 

Where the duty of defendant to take precautions 
against injury and his performance of that duty or 
the lack of it are in issue, the court must give in¬ 
structions in proper form,73 which do not mislead^^ 
or invade the province of the jury.75 The instruc¬ 
tions should be applicable to the pleading and evi- 
dence.76 


Requests for instructions not conforming to these 
rules are properly refused,77 and improperly re¬ 
fused if they do conform.73 

d. Invitees, Licensees, and Trespassers 

When properly within the issues, the court must give 
appropriate instructions as to the status of the plain¬ 
tiff as an invitee, licensee, or trespasser, and as to the 
duty of the defendant. 

When properly within the issues raised by the 
pleading and evidence, instructions submitting to 
the jury whether or not plaintiff was on defendant’s 
premises in response to an express or implied invi¬ 
tation of defendant,73 and whether he was a li¬ 
censee or trespasser,S3 and charging as to the duty 
of defendant to persons on his premises under the 
circumstances in evidence,si are proper. But such 


VI. U.S.—S. S. Kresg-e Co. v. Hol¬ 
land, C.C.A.Ohio, 15S P.2d 495. 

Kan.—Bury v. P. W. Woolworth Co., 
283 P. 917, 129 Kan. 514. 

Ky.—Kroner Grocery & Baking- Co. 
V. Diebold, 124 S.W.2d 505, 276 
Ky. 349. 

N.H.—^Williamson v. Derry Electric 
Co,, 193 A. 265, 89 N.H. 216. 

‘Tex.—Colley v. Watson Co., Civ. 
App., 52 S.W.2d 516, error refused. 

45 C.J. p 1338 note 44. 

*72. Cal.—Micek r. Weaver-Jackson 
Co., 54 P.2d 768, 12 €al.App.2d 
19. 

Conn.—Greenwald v. Wire Rope 
Corp. of America, 40 A.2d 748, 131 
Conn. 465. 

Mont.—Toole v. Paurine Parisian 
Dye House, 39 P.2d 965, 98 Mont. 
191. 

73. Mo.—Page v. TJnterreiner, App., 
130 S.W.2d 970. 

45 C.J. p 1338 note 46. 

3)uty to maintain safe condi-tion 

tr.S.—Barrett Co. v. Bobal, C.C.A. 
Ohio, 74 F.2d 406. 

Duty -with respect to fire 

Tenn.—Pruitt v. Williams, 106 S.W. 
2d 892. 21 TenmApp. 171. 

Duty to warn of danger 

Mo.—Streicher v. Mercantile Trust 
Co., 62 S.W.2d 461—Page v. Un- 
terreiner, App., 130 'S.W.2d 970. 

N.C.—Ross V. Sterling Drug Store, 
34 S.E.2d 64, 225 N.C. 226. 

74. Mo.—Moloney v. Boatmen's 
Bank, 232 S.W. 133, 288 Mo. 435. 

45 C.J. p 1338 note 47. 

75. D.C.—^Woods V. Trinity Parish, 
21 D.C. 540. 

45 C.J. p 1338 note 48. 

‘76. Mo.—Orr v. Shell Oil Co., T77 
S.W.2d 60S, 352 Mo, 288. 

45 C.J. p 1339 note 49. 

-77. Ky.—Taulbee v. Campbell, 44 
S.W'.2d 275, 241 Ky. 410. 

Mo.—^Fox V. Missouri Jobbing House, 
App., 32 S.W.2d 130. 

45C.J. P 1339 note 61. 


Instruction otherwise covered 

In action against owners of apart¬ 
ment house Involving injuries to 
painter who fell from step ladder 
when a leg thereof broke through 
floor in an apartment, charge that 
owners must use due care to provide 
a safe place to work implied a duty 
on the part of the owners to make 
a reasonable inspection.—Century 
Indem. Co. v. Arnold, C.C.A.N.T., 153 
P.2d 531, certiorari denied 66 S.Ct 
1.34-6, 328 U.S. 854, 90 L.Ed. 1626. 

78. N.T.—^Davenport v. Matthews, 
114 N.Y.S. 715, 130 App.Div. 257— 
Cheifetz v. Hills, 148 N.Y.S. 103, 
86. Misc. 7. 

79. Tex.—^E1 Paso Printing Co. v. 
Glick, Com.App., 263 S.W. 260. 

45 C.J. p 1339 note 54. 

In customer’s action against store¬ 
keeper for injuries sustained in fall 
from stairlanding to which customer 
had gone to use public telephone, 
instruction, requiring as basis for 
customer’s recovery findings that 
storekeeper maintained telephones on 
landing for customers, that customer 
was a customer-invitee, and that she 
ascended steps to landing in exercise 
of ordinary care, was not defective 
on ground that it did not require a 
finding that customer was an invitee 
at time and place of injury.—Murphy 
V. Fred Wolferman, Inc., 148 S.W.2d 
481, 347 Mo. 634. 

80. S.'C.—Tucker v. Buffalo Cotton 
Mills, 57 S.E. 626, 76 S.C. 539, 121 
Am.S.R. 957, 

81. Cal.— W ooll V. J. S. Shea Co., 
'5 P.2d 421, 214 Cal. 302—Sheridan 

V. Ravn, App., 204 P.2d 644. 

N.H.—Roy V. Amoskeag Fabrics, 41 
A.2d 607, 93 N.H. 324. 

S.'C.—^Hart v. Union Mfg. & Power 
Co., 154 S.E. 118, 157 S.C, 174. 

46 C.J. p 1339 note 56. 

Particular instructions held proper 

(1) As to duty of owner of prem¬ 
ises. 


Cal.—Oettinger v. Stewart, 148 P.2d 
19, 24 Cal.2d 133, 156 A.L.R. 1221— 
Goldberger v. Market St. Ry. Co., 
20 P.2d 351, 130 Cal.App. 597. 
Conn.—Greenwald v. Wire Rope 
Corp. of America, 40 A.2d 748, 131 
Conn. 465—Jager v. First Nat. 
Bank, 7 A.2d 919, 125 Conn. 670. 
Ill.—Brownstein v. Electric House¬ 
hold Utilities Corp., -64 N.E.2d 242, 
326 Ill.App. 466. 

Mass.—Mulkern v. Eastern S. S. 
Lines, 29 N.E.2d 919, 307 Mass. 
609. 

N.Y.—Kllmaszewski v. Herrick, 32 
N.Y.S.2d 441, 263 App.Div. 235. 

(2) As to duty of store owner or 
store keeper. 

Conn.—^Ward v. Avery, 155 A. 503, 
113 Conn. 394. 

Mo.—Howell v. Kroger Grocery & 
Baking Co., App., 178 S.W.2d 101— 
Evans v. Sears, Roebuck & Co., 

: App., 104 S.W.2d 1035—Essenpreis 

V. Elliott's Department Store Co., 
App., 37 S.W.2d 458, certiorari 
quashed State ex rel. Elliott’s De¬ 
partment Store Co. v. Haid, 51 S. 

W. 2d 1015, 330 Mo. '959. 

Or.—Johnson v. Roberts Bros., 49 
P.2d 455, 151 Or. 311. 

(3) As to duties of person operat¬ 
ing pleasure resort to patrons.— 
Rogers v. McKinley, 172 S.E. ‘662, 
48 Ga.App. 262. 

(4) Other instructions held proper. 
Ind—Samuel E. Pentecost Const. Co. 

V. O’Donnell, 39 N.E.2d 812, 112 
Ind.App. 47. 

Nev.—^Nevada Transfer & Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87. 

N.J.—Cohan v. Murray, Griffith & 
Messier, 148 A. 728, 106 N.J.Law 
144. 

Okl.—Oklahoma Biltmore v. Wil¬ 
liams, 79 P.2d 202, 182 Okl. 574. 
Yt.—^Watterlund v. Billings, 23 A.2d 
540. 112 Vt. 256. 

Ya.—Turner v. Carneal, 169 S.E. 72, 
166 Ya. 889. 
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instructions must not be misleading, ^ 2 or inade¬ 
quate,^^ or inconsistent,^^ and must not invade the 
province of the jury,^5, and must be applicable to 
the pleadings and evidence.^® 

Requests for instructions which do not comply 
with these rules and the rules governing the giving 
of instructions generally are properly refused,^"^ and 
improperly refused if they do comply.^S 

§ 288. - Acts of Defendant as Negligence 

Instructions involving the defendant’s acts of omis¬ 
sion or commission as constituting negligence must be 


given In accordance with the rules governing instruc¬ 
tions in civil actions generally. 

In giving instructions involving defendant’s acts 
of omission or commission as constituting negli¬ 
gence, the court must do so in a proper ‘manner,^ 
so framing the instructions that they are not open 
to objection as invading the province of the jury,^^ 
and an instruction that certain specific acts, if be¬ 
lieved to exist, would constitute negligence,^^ or 
would not constitute negligence,^^ is objectionable 
on this ground. If, however, the only reasonable 
inference from such facts is that they do constitute 


82. Ill.—^Wolczek v. Public Service 
Co. of ISTorthern Illinois, 174 N.E, 
677, 342 Ill. 482. 

N.H.—Cable v. Donahue & Hamlin, 
161 A. 383, 85 N.H. 258. 

45 C.J. P 1339 note 57. 

Instructions held mlsleadingr 

N.J.—Cosgrave v. Malstrom, 23 A.2d 
288, 127 N.J.Law 505. 

45 C.J. P 1339 note 57 [a]. 

Instructions held not misleading* 

Conn.—Stanco v. H. D. Green Co., 
17 A.2d 512, 127 Conn. 422. 

I^£o.—Evans v. Sears, Roebuck & Co., 
App., 104 S.’W‘.2d 1035—Essenpreis 
V. Elliott's Department Store Co., 
App., 37 S.W.2d 458, certiorari 
quashed State ex rel. Elliott’s De¬ 
partment Store Co. v. Haid, 51 S.W. 
2d 1015, 330 Mo. 959. 

45 C.J. P 1339 note 57 [b]. 

83. U.S.—Lewis-Kures v. Edward 

R. Walsh. & Co., C.G.A.N.Y., 102 
P.2d 42, certiorari denied 60 S.Ct. 
132, 308 U.S. 596, 84 L.Ed. 499. 

Conn.—De Santis v. New England 
Furniture Co., 42 A,2d 792, 132 
Conn. 134. 

Instructions held adequate 

Neb.—Malolepszy v. Central Mar¬ 
ket, 9 N.W.2d 474, 143 Neb. 356, 
vacating 7 N.W.2d 74, 142 Neb. 
570. 

84. N.J.—Horton v. Smith, 27 A.2d 
193, 128 N.J.Law 488. 

85. N.Y.—Foley v. Young Men’s 
Christian Assoc., 90 N.Y.S. 406, af¬ 
firmed 92,N.Y.S. 781. 

45 C.J. p 133‘9 note 58. 

86. U.S.—Robey v. Keller, C.C.A.Va., 
114 F.2d 790. 

Ark.—Davis v. Safeway Stores, 110 

S. W.2d 695. 195 Ark. 23. 

Cal.—Tschumy v. Brook’s Market, 
140 P.2d 431, 60 Cal.App.2d 158. 

Conn.—De Santis v. New England 
Furniture Co., 42 A.2d 792, 13‘2 
Conn. 134. 

Ga.—Camp, v. Curry-Arrington Co., 
176 S.E. 49, 49 Ga.App. 594. 

Mass.—Partridge v. United Elastic 
Corpora.tion, 192 N,E. .460, 288 

Mass. 138. 

Mich.—^Wieghipink . v. Harrington, 
264 N.W. 846, 274 Mich. 4Q9. 


Mo.—Dagley v. National Cloak & 
Suit Co., 22 S.W.2d 892, 224 Mo. 
App. 61- 

N.J.—Putkowski V. Jarmoll, 157 A. 

107, 9 N.J.Misc. 1189. 

Pa.—Powell V. Ligon, 6 A.2d 373, 334 
Pa. 250. 

45 C.J. p 1339 note 59. 

Instructions held proper under plead¬ 
ings and evidence 

Cal.—Freeman v. Nickerson, 174 P. 
2d 688, 77 Cal.App.2d 40—Rivera v. 
Goodenough, 162 P.2d 498, 71 Cal. 
App.2d 223—Madigan v. O. A. Hale 
& Co., 265 P. 574. 90 Cal.App. 151. 
Ky.—Kroger Grocery & Baking Co. 
V. Spillman, 130 S.W.2d 786, 279 
Ky. 36'6. 

45 C.J. p 1339 note 59 [c]. 

87. Cal.—Baugh v. Beatty, App., 
205 P.2d 671—Salas v. Whittington, 
174 P.2d 886, 77 Cal.App.2d 90— 
Bateman v. Doughnut Corporation 
of America, 147 P.2d 404, 63 Cal. 
App.2d 711. 

Ind.—^^Silvestro v. Walz, 51 N.E.2d 
G29, 222 Ind. 163—Samuel E. Pen¬ 
tecost Const. Co. V. O’Donnell, 39 
N.E.2d 812, 112 Ind.App. 47. 

Mo.—Graves v. May Department 
Stores Co., App., 153 S.W.2d 778— 
Winters v. Hassenbusch, App., 89 
S.W.2d 546—Fox v. Missouri Job¬ 
bing House, App., 32 S.W.2d 130. 
N>I.—^Pickford v. Abramson, 152 A. 
317, 84 N.H, 446. 

Okl.—E. S. Billington Lumber Co. v. 
Cheatham, 74 P.2d 120, 181 Okl. 
402. 

Tenn.—East Tennessee Light & Pow- 
' er Co. V. Gose, 130 S.W.2d 984, 23 
Tenn.App. 280. 

45 C.J. p 1339 note 63. 

83. U.S.—Robey v. Keller, C.C.A.Va., 

114 F.2d 790. 

N.Y.—Calabrese v. James McCreery 
«& Co., 67 N.Y.S.2d 247, 187 Misc. 
538. 

Wash.—West v. Shaw, 112 P. 243, 61 
Wash. 227. 

89. Tex.—Hines v. Bannon, Civ. 

App., 221 S.W. 684, 

45 C.J. p 1339 note 65. 

Essential facts hypothesized 

Instructions authorizing recovery 
of .damages for negligence should 
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hypothesize essential facts which 
would constitute negligence under 
evidence.—Jones v. Central States 
Oil Co., 164 S.W.2d 914, 350 Mo. 91. 
Instructions held correct 
Ala.—Jefferson Lumber Co. v. Berry, 
23 So.2d 7, 247 Ala. 164, 161 A.L.R. 
544. 

Mo.—Benoist v. Driveaway Co. of 
Missouri, App., 122 S.W.2d 86. 

45 C.J. p 1339 note 65 [a]. 

Instruction held erroneous 

Ky.—A. H. Bowman & Co. v. Wil-. 

•liams, 21 S.W.2d 790, 231 Ky. 433. 
N.J.—Hempstead v. Robinson, *61 A, 
2d 583.' 

45 C.J. p 1339 note 65 [b]. 

Instruction held not misleading 
Mo.—Burneson v. Zumwalt Co., 159 
S.W.2d 605, 349 Mo. 94—Northern 
V. Chesapeake & Gulf Fisheries Co.,, 
8 S.W.2d 982, 320 Mo. 1011. 

45 C.J. P 1339 note 65 [c]. 

90. Ark.—Southwestern Tel., etc., 
Co. V. Bruce, 117 S.W. 564, 89 Ark. 
581. 

45 C.J. p 1340 note 66. 

91. Ga.—Farrar v. Farrar, 152 S.E. 
278, 41 Ga.xYpp. 120. 

Md.—Combustion Engineering Co. v. 
Hunsberger, to Use of State Acci-. 
dent Fund, 187 A. 825, 171 Md. 16., 
Mo.—Ducoulombier v. Baldwin, App., 
101 S.W.2d 96. 

45 C.J. p 1340 note 67. 

Negligence per se 

Court should instruct jury what 
constitutes negligence only where act 
is negligence per se.—La Hatte v. 
Walton, 184 S.E. 742, 63 Ga.App. 6. 
Proper measure of care 

Generally, a court should instruct 
only regarding proper measure oP 
due care and leave it to jury to de-- 
termine, in view of all evidence con-, 
cerning time, place, and circumstanc¬ 
es, and in' the light of the instruc-. 
tion whether there was such a want 
of care as to constitute negligence, 
and. should not tell the jury what 
acts would or would not constitute 
negligence.—^Danzansky v. Zimbolist, 
105 F.2d 457, 70 App.D.C. 234. 

,92^ D.C.—^Danzansky v. Zimbolist, 
105 F.2d 467, 70 App.D.C. 234. 

,45 C.J. p 1341 note 68. 
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negligence, an instruction that if they are believed some extent characterizing defendant’s acts, is not 
to exist the verdict must be for plaintiff is not oh- necessarily erroneous.^ 

jectionable.^3 The use of the conjunctive ''and’’ Applicability to pleadings and proof. The in- 
instead of "or” between two alleged acts of negli- structions dealing with defendant’s acts as negli¬ 
gence is not error where there was in fact only one gence must be applicable to the pleadings and 
specification of negligence^^ or where evidence of proof,^ and must limit the jury to the consideration 
any one act would support a general verdict.^^ of the acts charged in the declaration,^ although a 
Stating to the jury that there can be no recovery if failure so to confine the jury is not fatal where no 
they fail to find negligence "in the particulars al- other negligence than that named in the declaration 
leged”, in the declaration, is erroneous where sev-^ was sought to be proved^ An instruction so limit- 
eral acts of negligence are alleged and the establish- j^g the consideration of the jury to the acts charged 
ment of either would justify a recovery,^^ while in the declaration is not confusing because the court 
such an instruction is correct where recovery can }iad already eliminated from the consideration of 
be had only on proof that all acts alleged were neg- the jury certain specific grounds of negligence.^ A 
ligent.^^ It is error to instruct that plaintiff may complete and independent issue of negligence may 
recover if he has proved any one of several acts of be submitted alone and other independent charges 
negligence alleged, where some of the acts alleged of negligence ignored in the instruction, even 
were not sufficient to furnish a basis for a cause of though they are supported by evidence, if plaintiff 
action.QS Defendant may not complain of an in- abandons them.^ 

struction requiring the jury to find for plaintiff on Where the declaration alleges negligence in gen- 
two grounds of negligence where only one of the terms, the court may charge on negligence gen- 

two is necessary.99 erally,'^ or specifically on the specific acts of neg- 

The use of descriptive words, even though to ligence brought out by the evidence or it may al- 

111.—Scharfenstein v. Forest City 
Knitting Co., 253 IlLApp. 190. 

Iowa,—Jakeway v. Allen, 290 N.W. 

507, 227 Iowa 1182—Buchanan v. 

Hurd Creamery Co., 246 H.W. 41, 

215 Iowa 415—^RuUson v. Victor 
X-Ray Corporation, 223 N-W. 745, 

207 Iowa 895. 

Ky.—Beasy v. Schneider, 205 S.'W.2d 
162, 305 Ky. 586. 

Mo.—^Barber v. Kellogg, 123 S.W.2d 
100—^Watts V. Moussette, 85 S.W. 

2d 487—Cameron v. Small, App., 

175 S.W.2d 177, affirmed, Sup., 182 
S.W.2d 565—^Phelps v. Montgomery 
Ward & Co., 107 S.W.2d 939, 231 
Mo.App. 595—^Nance v. Lansdell, 

App., 73 S.W.2d 346—^Anderson v, 

Chicago Great Western R. Co., 

App., 71 SW.2d 508—Petera v. 

Railway Exchange Bldg., App., 42 
S.W.2d 947—Pittan v. Otis Eleva¬ 
tor Co., App., 7 S.W.2d 412. 

45 C.X p 1341 note 75. 

Held applicable to pleadings and 
proof 

Ark.—^Hurley v. Gus Blass Co., 88 S. 

W.2d 850, 191 Ark. 917. 

D.C.—Schwartzraan v. Lloyd, 82 P. 

2d 822, 65 App.D.C. 216. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

Ky.—^Beasy v, Schneider, 205 S.W.2d 
162, 305 Ky. 586. 

Mo.—^Pettyjohn v. Interstate Heating 
& Plumbing Co., 161 S.W.2d 248— 

Stokes V. Godefroy Mfg. Co., 85 
S.W.2d 434—^Russell v. Union Elec. 

Co. of Mo., 191 S.W.2d 278, 238 Mo! 

App. 1074—^Moone v. Kroger Gro¬ 
cery «& Baking Co., App., 148 S.W. 

2d 628—^Asbury v. .Fidelity Nat. 
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93. Mo.—Jones v. Central States Oil 
Co., 164 S.W.2d 914, 350 Mo. 91. 

45 C.J. P 1341 note 69. 

94. Mo.—Gibler v. Quincy, etc., R. 
Co., 107 S.W. 1021, 129 Mo.App. 93. 

S.C. 1 —^Dover v. Lockhart Mills, 68 S. 
E. 525, 86 S.C. 229. 

95. Mo.—Crupe v. Spicuzza, App., 
86 S.W.2d 347—^La Pierre v. Kin¬ 
ney, 19 S.W.2d 306, 225 Mo.App. 
199. 

Onerous instruction 

An instruction using the conjunc¬ 
tive has been held more onerous on 
plaintiff than necessary.—Houston, 
etc., R. Co. V. Mayfield, 124 S.W. 141, 
58 Tex,Civ.App. 52. 

^6, Iowa.—O'Neil v. Redfield, 139 N. 
W. 565, 158 Iowa 24'6. 

97. Ind.—Chicago, etc., R. Co. v. 
Hunter, 113 N.E. 772, 65 Ind.App. 
158. 

98. Ga.—Central of Georgia Ry. Co. 
V. Keating, 170 S.E. 493, 177 Ga. 
345, conformed to mandate 170 S.E. 
497, 47 Ga.App. 336. 

Ind.—Pennsylvania R. Co. v. Stila- 
bower, 39 N.E.2d 465, 110 Ind.App. 
458, 

99. Mo.—Oesterle v. Kroger Grocery 
& Baking Co., 141 S,W.2d 780, 346 
Mo. 321. 

1 . Ohio.—^H. Belmer Co. v. Newton 
Tea, etc., Co., 14 Ohio App. 200. 

45 C.J. P 1341 note 74. 

2. U.S.—Palmer v. Miller, C.C.A,Mo., 
145 F.2d 926. 

Conn.—Scorpion v. American-Re¬ 
publican, 37 A.2d 802, 131 Conn. 

42. 


Bank & Trust Co., 100 S.W.2d 946, 
231 Mo.App. 437—Petera v. Rail¬ 
way Exchange Bldg., App., 42 S.W. 
2d 947. 

N.J.—Connors v. Tanners’ Products 
Co., 16'6 A. 154, 110 N.J.Law 479. 
Okl.—Okmulgee Supply Corp. v. Hall, 
158 P.2d 1014, 195 Okl. 481. 

Va.—Burruss v. Suddith, 47 S.E.2d 
546, 187 Va. 473. 

45 C.J. p 1341 note 75 [a]. 

Submission in alternative 

Submitting, in the alternative, two 
or more charges of negligence so 
that a verdict is authorized on any 
of the charges is error unless all 
such charges are supported by evi¬ 
dence.—Setser v. St. Louis Public 
Service Co., Mo.App., 209 S.W.2d 746. 

3. Ill.—^Leif V. Fleming, 62 N.E.2d 
606, 321 Ill.App. 297. 

45 C.J. p 1342 note 76. 

4. Ill.—D-iehl v. East St. Louis 
Light, etc., Co., 188 Ill.App. 286. 
See Pedroni v. Illinois Third Vein 
Coal Co., 205 Ill.App. 110. 

5. Ga,—^Atlanta Gas-Light Co. v. 
Cook, 134 S.E. 198, 35 Ga.App. 622. 

6. Mo.—Gailus v. Pauly Jail Bldg. 
Co., App., 282 S.W. 125. 

7. Mp.—^Moore v. Missouri Pac. R. 
Co., 116 S.W. 440, 136 Mo.App. 210. 

W.Va.—^Redmond v. Greater Fair¬ 
mont Bakery, 171 S.E. 109. 114 W. 
Va. 132. , 

8. Mo.—Jarboe v. Kansas City Pub¬ 
lic Service Co., 220 S.W.2d 27— 

. Bergfeld v. Dunham, App., 228 S 
W. 891. 
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low a recovery on any specific act proved.^ Where 
the declaration alleges specific acts of negligence, 
the court must charge on the specific acts, confining 
the issue to them,!® although it may charge on neg¬ 
ligence generally if the instruction is supplemented 
by other instructions on the specific facts.!! It can¬ 
not, however, charge on negligence generally, with¬ 
out also charging on the specific facts.!^ When the 
declaration contains both an allegation of negli¬ 
gence generally and other allegations setting up the 
specific acts, a charge on negligence generally with¬ 
out more is erroneous.!^ 

Requests for instructions are improperly!^ or 
properly!^ refused, accordingly as they do or do not 
conform to these rules. 


§ 289 

§ 289. - Degrees of Care and of Negli¬ 

gence 

a. In general 

b. Gross negligence 

c. Willful, wanton, or reckless acts 

a. In G-eneral 

The court must, by proper instructions, furnish the 
jury a standard by which the defendant's duly under the 
circumstances involved can be measured. 

While the court under ordinary circumstances 
must leave the question of the existence of negli¬ 
gence to the jury, it cannot by any words it uses 
lead the jury to believe that they may establish for 
themselves a particular standard of diligence. It 
must itself furnish to the jury a standard by which 
defendant’s duty can be measured,!® and the stand¬ 
ard it sets up for their guidance must be the legal 
standard.!'^ It is not necessary, however, that the 


Specific neg-lig'ence sliown "by evi¬ 
dence 

(1) Even where averments of neg¬ 
ligence are general, unless the case 
is one for application of the doctrine 
of res ipsa loquitur, instructions 
submitting liability must require a 
finding on particular negligent acts 
revealed in evidence.—^Annin v. Jack- 
son, 100 S.W.2d 872, 340 Mo. 331— 
Watts V. Moussette, Mo., 86 S.W.2d 
487—Robinson v. Missouri-Kansas- 
Texas R. Co., Mo.App., 123 S.W.2d 
624. 

(2) Even though petition be one 
which charges only general negli¬ 
gence, if evidence tends to prove spe¬ 
cific negligence, case must be sub¬ 
mitted for such specific findings by 
the jury unless defendant waives 
right to complain by asking and re¬ 
ceiving counter instruction of the 
same general purport.—Killian v. Al¬ 
bert Wenzlick Real Estate Co., Mo. 
App., 89 S.W.2d 716. 

9. Mo.—Bergfeld v. Kansas City, R. 
Co., 227 S.W. 106, 285 Mo. 654— 
General Exchange Ins. Corp. v. 
Young, App., 206 S.W.2d 683, af¬ 
firmed 212 S.W.2d 396, 367 Mo. 1099. 

10 . D.C.—Old Dominion Stages v. 
Connor, 90 P.2d 403, '67 App.D.C. 
158. 

Mo.—Barber v. Kellogg. 123 S.W.2d 
100—Annin v. Jackson, 100 S.W. 
2d 872, 340 Mo. 331—Watts v. 

Moussette, 85 S.W.2d 487—Schroe- 
der V. Johnson, App., 218 S.W.2d 
982—Robinson v. Missouri-Kansas- 
Texas R. Co., App., 123 S.W.2d 624 
—^Anderson v. Northrop, 96 S.W.2d 
521, 23 Mo.App. 1225—Killian v. 
Albert Wenzlick Real Estate Co., 
App., 89 S.W.2d 716—Ivey v. Han- 
.son, 41 S.W.2d 840, 226 Mo.App. 
.38. 


Tenn.—Harrell v. Alabama Great j 
Southern R., 5 Tenn.App. 471. 

45 C.J. p 1342 note 82. 

11. Mo.—^Witham v. Lusk, App., 190 
S.W. 403—Turley v. Metropolitan 
St. R. Co., 150. S.W. 553, 166 Mo. 
App. 655. 

12. Mo.—State ex rel. and to Use of 
Reeves v. Shain, 122 S.W,2d 885, 
343 Mo. 550—Grimes v. Red Line 
Service, 85 S.W.2d 767, 337 Mo. 743 
—Robinson v. Missouri-Kansas- 
Texas R. Co., App., 123 S.W:2d 624. 

45 C.J. p 1342 note 85. 

13. Ky.—Lang v. Cooper, 90 S.W.2d 
382, 262 Ky. 407. 

Tex.—Port Worth & Denver City Ry. 
Co. V. Burton, Civ.App., 158 S.W.2d 
601, error dismissed—Pullman Co. 
V. Berkman, Civ.App., 70 S.W.2d 
839. 

45 C.J. p 1342 note 86. 

14. Ark.—St. Louis-San Francisco 
R. Co. V. Lane, 246 S.W. 494, 156 
Ark. 465. 

45 C.J. p 1342 note 88. 

15. Cal.—Wooll V. J. S. Shea Co., 5 
P.2d 421, 214 Cal. 302. 

Conn.—Cackowski v. Jack A. Halprin, 
Inc., 63 A.2d 649, 133 Conn. 631. 

Mont.—Toole v. Paurine Parisian 
Dye House, 39 P.2d 965, 98 Mont. 
191. 

45 C.J. p 1342 note 89. 

16. Wis.—Osborne v. Montgomery, 
234 N.W. 372, 203 Wis. 223. 

45 C.J. P 1343 note’ 91. 

17. Wash.—^Hubbard v. Embassy 
Theatre Corporation, 82 P.2d 153, 
196 Wash. 155. 

45 C.J. P 1343 note 92. 

Where degrees of negligence not rec¬ 
ognized 

. (1) Since degrees of negligence are 

not recognized, refusal to give in¬ 
struction dealing with culpable neg¬ 
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ligence was not error.—Daugherty v. 
Hunt, 38 N.E.2d 250, 110 Ind.App. 
264. 

(2) Instruction defining "negli¬ 
gence" and "negligently" to mean 
"failure, if any, to exercise ordinary 
care," was held not to submit de¬ 
grees of negligence and of care.— 
McClellan v. Kansas City Public 
Service Co., Mo.App., 19 S.W.2d 902. 

Making defendant insurer 

(1) In action for personal injuries 
sustained by electric meter man in a 
fall into an open areaway on defend¬ 
ants’ premises, giving of an instruc¬ 
tion that defendants were not insur¬ 
ers of safety of the premises, and 
that mere fact that plaintiff fell and 
was injured did not make defend¬ 
ants liable, was discretionary.— 
Steinmetz v. Nichols, 180 S.W.2d 71'2, 
352 Mo. 1047. 

(2) In action for injury to store 
patron who slipped on floor, charge 
that if storeowner failed in its duty 
to keep the place in reasonably safe 
condition verdict should be for plain¬ 
tiffs was erroneous as imposing lia¬ 
bility on storeowner as an insurer 
of safety of its patrons.-—Smith v. 
American Stores Co., 40 A.2d 696, 156 
Pa.Super. 375. 

(3) In customer's action against 
store owner for injuries sustained 
from slipping on muddy water on 
vestibule floor, instruction authoriz¬ 
ing recovery if injury resulted from 
defendant’s failure in exercise of or¬ 
dinary care to mop or dry floor or 
cover it with "mat or other sub¬ 
stance that would have prevented 
plaintiff from slipping and falling” 
was erroneous as placing unreason¬ 
able burden on store owner and mak¬ 
ing him insurer.—Smith v. Sears, 
Roebuck & Co., Mo.App., 84 S.W.2d 
414. 
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I ^9 

court should define ^^ordinary care” or “reasonable nition in different form if the meaning^ of the two 

care” if it is not requested to do so,^^ unless the in- definitions is substantially the same, 2 6 or^ if the to- 

struction as given is incomplete without the defini- tal impression given the jury is a correct one, not- 

tion;i9 but the court must define “ordinary care” withstanding error in one of the definitions.27 The 

if it is requested and if it has not already done so .20 court in defining the care required should not re- 

When it does do so, it must, in some form of words, strict it to what the jury would have done under the 

define “ordinary care” as the conduct of the man circumstances,but it may direct that the prevail 

of ordinary prudence2i acting under the same or ing practice of others in the same business may be 

similar circumstances,^2 substituting “highest de- considered as evidence bearing on the subject.2^ 

gree of care” for “ordinary care” where, in the cir¬ 
cumstances, the law requires it,23 applying it to the G-ross Negligence 

facts where they are in dispute.24 The court may Generally the court should define “gross negligence^' 

use different phrases in the same instruction defin- where such negligence is m issue. 

ing the care required,25 or may even repeat the defi- If gross negligence is in issue, the court in its, 


(4) other instructions see 45 C.J. 
p 1343 note 92 [e]. 

Instructions held proper or not er¬ 
roneous 

Conn.—^Aubrey v. City of Meriden, 
185 A. 87, 121 Conn. 361. 

Mich.—Garstka v. Republic Steel 
Corporation, 293 N.W. 691, 294 

Mich. 387—Wight v. H. G. Christ¬ 
man Co., 221 N.W. 314, 244 Mich. 
208. 

Mo.—Davis V. Buck’s Stove & Range 
Co., 49 'S.W.2d 47, 329 Mo. 1177. 
N.H.—Howe y. Jameson, 13 A.2d 471, 
91 N.H. 55. 

N.J.—Severini v. Olim, 188 A. 675, 
15 N.J.Misc. 32. 

Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892, 21 Tenn.App. 171. 
Instructions held improper or errone¬ 
ous 

Fla.—^Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

18. Mo.—^Nolen v, Halpin - Dwyer 
Const. Co., 29 S.W.2d 216, 225 Mo. 
App. 224. 

45 C.J. p 1343 note 93. 

19. Cal.—Garrison v. Pearlstein, 229 
P. 348, 68 Cal.App. 326. 

45 C.X p 1343 note 94. 

20. Ill.—Olsen v. Chicago City R. 
Co., 153 IllJLpp. 75. 

21. Mo.—Steffen v. Southwestern 
Bell Telephone Co., 56 S.W.2d 47, 
331 Mo. 574. 

45 C.J. p 1343 note 96. ‘ 

Instructions held proper 

(1) Instruction defining "ordinary 
care and diligence” as that care 
which prudent man takes of his own 
property of similar nature, and stat¬ 
ing that one exercising ordinary care 
as prudent man would not be re¬ 
sponsible for injuries; .to. another, was 
not erroneous.^—^Peake v. Stovall, 179 
S.B. 287, 50 Ga.App. 595. 

(2) Definition of "ordinary care” 
as care which ordinarily prudent and 
cautious person would exercise un¬ 
der same or similar circumstances 
was not erroneous because of words 
'"and cautious,” although such words 
were unnecessary.—Texas-Louisiana 


Power Co. v. Bihl, Tex.Civ.App., 43 S. 
W.2d 294, reversed on other grounds, 
Com.App.. '66 S.W.2d 672. 

(3) An instruction that ordinary 
care consists in doing everything 
which person of ordinary care and 
prudence would do and avoiding do¬ 
ing of everything which such person 
would not do under circumstances 
was not erroneous because of fail¬ 
ure to insert word "ordinarily” after 
words "would” and "would not.”— 
Schalk V. Smith, 277 N.W. 303, 224 
Iowa 904. 

(4) Trial court’s definition of term 
"negligence” as meaning failure to 
exercise ordinary care, and defining 
"ordinary care” as that degree of 
care which a person of ordinary pru¬ 
dence would exercise under same or 
similar circumstances was proper, 
where trial court did not undertake 
to set its definition up as an exclu¬ 
sive one or to condemn other recog¬ 
nized and accepted definitions.— 
Herndon v. Halliburton Oil Well Ce¬ 
menting Co., Tex.Civ.App., 154 S.W. 
2d 163, error refused. 

Instructions held misleading 

Charges defining degree of care as 
that of reasonable prudent person, 
under like conditions, instead of usu¬ 
al form "reasonably prudent,” if ob¬ 
jectionable, are merely, misleading.— 
Nelson v. Belcher Lumber Co., 166 
So. 808, 232 Ala. 116., 

22. Conn.—Walters v. Hansen, 122 
A. 564, 99 Conn. 680. 

45 C.J. p 1344 note 97, 

Acts in emergency 

Instruction on emergency rule that 
excitement incident to emergency 
naturally affects judgment of pru¬ 
dent man and tends to prevent him 
from doing his best work was prop^^ 
er.—Precourt v. Driscoll, 157 A. 625, 
85 N.H. 280, 78 A.L.R. 874. . 
Equivalent language held proper 
Mo.—Stokes V. Godefroy Mfg. Go., 85 
S.W.2d 434. 

Use of words ‘*on the occasion in 
question” in defining care defendant 
was required to use may tend to 
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mislead.—Pennsylvania Co. v. Rob¬ 
erts & Schaefer Co., 250 Ill.App. 330. 

23. Ky.—Eilerman v. Farmer, 118 S. 
W. 289. 

45 C.J. p 1344 note 98. 

Instruction defining “highest de¬ 
gree of care*’ as "ordinary care” was 
erroneous.—Miller v. Williams, Mo.,. 
76 S.W.2d 355. 

24. N.T.—Richardson v. Nassau 
Electric R. Co., 180 N.Y.S‘ 109, 196' 
App.Div. 529. 

25. Tenn.—Corpus Juris cited in. 
Tennessee Coach Co. v. Young, 80 
S.W.2d 107, 112, 18 Tenn.App. 592. 

45 C.J. p 1344 note 1. 

Careful and prudent 

In action for injuries sustained m 
fall allegedly caused by defect in 
floor of defendant’s store, instruc¬ 
tion that reasonable or ordinary care* 
means that degree of care which 
careful and prudent person would 
exercise under like or similar cir¬ 
cumstances was not inherently er¬ 
roneous because of use of word' 
"careful,” since words "careful” and' 
“prudent” in referring to conduct of 
ordinary person are commonly used’ 
in same sense and could not have 
misled jury.—Hurley v. Gus Blass 
Co., 88 S.W.2d 850, 191 Ark, 917. 

26. Ill.—Chicago, etc.^ R. Co. v. Kel- 
. ly, 80 Ill.App. 675. 

27. Kan.—Hoskinson v. Smyser, 148. 
P. 640, 95 Kan. 568. 

45 C.J. p 1344 note 3t 

28. N.Y.—^Warrington v. New York. 
Power &, Light Corporation, 300 N. 
Y.S. 154, 252 App.Div. 364. 

45 C.J. p 1344 note 4. 

29. U.S.—Chicago Great Western R. 
Co. V. McDonough, Iowa, 161 F. 
657, 88 C.C.A.-5;17; 

Matter of law 

An instruction that if defendants 
complied with customary practices 
they were not negligent as a matter 
of law was properly refused.— 
Sprecher v, Rsobert3>. 2:4,8v N.W. 795,. 
212 Wis. 69. 
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charge to the jury must define “gross negligence”^® 
unless it directs a special verdict^i or unless the 
•specific acts of negligence, as described in the decla¬ 
ration and which plaintiff must prove, constitute 
gross negligence as a matter of law;^^ but if gross 
negligence is not in issue, such an instruction should 
not be given.^^ When the court is required to de¬ 
fine “gross negligence,” any form of words giving 
the jury to understand that gross negligence is ma¬ 
terially different in kind from ordinary negligence 
is sufficient.S^ If the court gives the statutory defi¬ 
nition of “gross negligence,” it must not omit the 
essential words.The court, after defining “gross 
negligence,” must apply the definition to the par¬ 
ticular facts of the case which may have operated 
as the proximate cause of the injury,36 but in a form 
free from the objection that it invades the province 
.of the jury as triers of the facts,^'^ 

0. Willful, Wanton, or Reckless Acts 

The court should properly define ''willfulness," “wan- 
•tonness," and "recklessness," distinguishing them from 
ordinary negligence, where such questions are in issue. 

Where the questions of “willfulness,” “wanton- 
ness,” and “recklessness” are in issue, those terms 
•should be defined^s and distinguished from “ordi¬ 
nary negligence;”^® but it is error to do so if will¬ 
ful negligence is not^® or under the statute cannot 
he^^ in issue, or if the evidence fails to support the 
•charge of willful negligence^^ or tends to show neg- 

•30. Mo.—^Wiser v. Chisley, 63 Mo. 

547. 

Will'fulaiess 

An instruction that willfulness is 
.a necessary element of gross negli¬ 
gence was properly refused.—A1 G. 

Barnes Amusement Co. v. Olvera, C. 

• C.A.Cal., 154 F.2d 497. 

:31. Ky.—^Witty v. Chesapeake, etc., 

R. Co., 83 Ky. 21. 

32 . Motorman pushing' passenger off 
platform 

■ Tenn.—Louisville, etc., R. Co. v. Ray, 

46 S.W. 554, 101 Tenn. 1. 

33. N.T.—Mark v. Hudson River 
Bridge Co., 8 K.E. 243, 103 K.Y. 

28. 

45 C.J. p 1344 note 10. 

' 34. Mich.—Good Roads Constr. Co. 

V. Port Huron, etc., R. Co., 138 N. 

W. 320, 173 Mich. 1. 

• 45 C.J. p 1344 note 11. 

35. Ga.—Seaboard, etc., R. Co. v. 

Cauthen, 41 S.E. 653. 116 Ga. 422, 

423. 

45 C.J. p 1345 note 12, 

. 36. Ky.—Atchison, etc., R. Co. 

Henry, 45 P. 57*6, 57 Kan. 154. 

, 37. Tex.—Missouri, etc., R. Co. 

Scofield, Civ.App., ^98 S.W. 435. 

- 45 C.J. p 1345 .note .14. 


ligence merely. If such instruction must be given, 
the court must define “willful, wanton, or reckless 
acts”^^ and state the constituents of each correct- 
ly,45 must confine the instruction to the count charg¬ 
ing willful negligence, where there are other counts 
not charging it,^® and must apply the definition to 
the facts of the’ case,even though not alleged in 
the declaration,^^ not omitting a reference to perti¬ 
nent statutes and their bearing on the issue."^® Al¬ 
though a “wanton killing” does not amount to “mur¬ 
der,” it is not error to refuse a requested instruc¬ 
tion defining a “wanton killing” by these terms 
where a charge of murder is not involved in the 
case.5® 

§ 290. - As Proximate Cause 

a. In general 

b. Defining “proximate” and “interven¬ 

ing” causes 

c. Concurrent causes 

a. In G-eneral 

The jury must be properly instructed that the plain¬ 
tiff must establish by a preponderarhce of the evidence 
that the defendant's negligence was the proximate cause 
of his injury. 

The court must instruct the jury that plaintiff 
must show by a preponderance of the evidence that 
the negligent act of defendant was the proximate 
cause of his injury,and such an instruction is suf- 

46. Ala.—Birmingham R., etc., Go. v. 
Pinckard, 26 So. 880, 124 Ala. 372. 

47. Ill.—Baltimore, etc., R, Co. v. 
Keck, 57 JST.E. 197, 185 Ill. 400. 

48. Minn.—Johnson v. Scott, 138 N. 
W. '694, 119 Minn. 470, 

49. Conn.—Pietrycka v. Simolan, 
120 A. 310, 98 Conn. 490. 

50. Ala.—Scott V. Louisville, etc., R. 
Co., 115 So. 171, 217 Ala. 255. 

51. Conn.—Stein v. Nashner, 27 A. 
2d SOI, 129 Conn. 317. 

Mo.—St. Louis & H. R. Co. v. Walsh 
Fire Clay Products Co., App., 16 
S.W.2d 616. 

Neb.—Oliver v. Nelson, 258 N.W, 69, 
128 Neb. 160. 

Old.—St. Louis-San Francisco Ry. 
Co. V. Ford, 281 P. 248, 139 Okl. 
• 64. 

Tex.—Cement Gun Co. v. Brooks, Civ. 
App., 152 S.W.2d 815, error dis¬ 
missed. 

Wash.—Hooper v, Corliss, 261 P. 645, 
146 Wash. 50. 

45 C.J. p 1345 note 30. 

Combining witK negligence 

Jury must be instructed that, In 
order to hold defendant liable, his 
negligence must be proximate cause 
of plaintiff’s injury, and it is better 
practice to couple proximate cause 


33. Ala.—Seaboard Air Line R. Co. 

V. Laney, 75 So. 15, 199 Ala. 654. 

45 C.J. p 1345 note 16. 

39. Ala.—Alabama Great Southern 
R. Co. V. Hall, 17 So. 176, 105 Ala. 
599. 

Ill.—Grice v. O’Neill, 43 N.E.2d 565, 
315 Ill.App. 673—Bezemek v. Pani- 
co, 23 N.E.2d 216, 301 Ill.App. 408 
—Nosko V. O’Donnell, 260 Ill.App. 
544. 

40. R.I.—Mandella v. Mariano, 200 
A. 478, 61 R.I. 163. 

45 C.J. p 1345 note 18. 

41. Ky.—Louisville, etc., R. Co. v. 
Foard, 47 S.W. 342, 104 Ky. 456, 
20 Ky.L. 646. 

42. Ill.—Nosko V. O’Donnell, 260 Ill. 
App, 544. 

45 C.J. p 1345 note 20. 

43. Ill.—Coal Run Coal Co. v. 
Coughlin, 19 Ill.App. 412. 

44. Ill.—Chicago City R. Co. v. Jor¬ 
dan, 74 N.E. 452, 215 Ill. 390. 

45 C.J. P 1345 note 22. 

45. Ala.—Louisville, etc., R. Co. v. 
Calvert, 54 So. 184, 170 Ala. 665. 

T- Wis.—Barlow v. Foster, 136 N.W. 

822, 149 Wis. 613. 

V. instruc-tions held improper 

Cal.—Bickford v. Pacific Electric Ry, 
Co., 8 P.2d 186, 120 Cal.App. 642. 
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ficient, where there'is no question of a remote or 
intervening’ cause, 52 ^nd is proper' even when an 
instruction as to the last clear chance would not 
be.^3 omission to charge on proximate cause 
with' reference to particular negligent acts alleged 
is not error where the particular instruction is con¬ 
fined to the issue of negligence and does not purport 
to cover the question of proximate cause,or where 
an instruction on proximate cause* is given in an¬ 
other part of the charge,or where the jury were 
instructed that, before they could return a verdict 


for plaintiff, they must find the existence of certain 
facts which, if proved, would establish proximate 
cause as a matter of law,®^ or where the' causal re¬ 
lation of defendant’s negligence to the accident pro¬ 
ducing the injury is evident.^'^ It is error to ap¬ 
ply the res ipsa loquitur doctrine to this branch of 
the case.^S 

The instruction must state the issues, ^lust state 
the law correctly,60 applying the law to the plead¬ 
ings and proof,61 must not be misleading,62 vague,63 
or contradictory,64 and must not invade the prov- 


with negligence in same instruction 
when telling jury when they may 
find against defendant, although 
proximate cause may be defined else¬ 
where.—Maloiley v. Albert, 148 P.2d 
199, 194 Okl. 119. 

52. Neb.—Shiman Bros. & Co. v. 
Nebraska Nat. Hotel Co., 18 N.W.2d 
551, 146 Neb. 47—Triplett v. Lun- 
deen, 272 N.W. 307, 132 Neb. 434. 

53. Wash.—Mosso v. E. H. Stanton 
Co., 134 P. 941, 75 Wash. 220, L.R. 
A.1916A 943. 

45 C.J. p 1346 note 31. 

54. Ala.—^Louisville, etc., R. Co. v. 
Glascow, 60 So. 103, 179 Ala. 251. 

55. U.S.—^Denison v. McNorton, 

Ohio, 228 F. 401, 142 C.C.A. 631. 

56. Cal.—Weaver v. Carter, 152 P. 
323. 28 Cal.App. 241. 

45 C.J. p 1343 note 34: 

57. N.J.—Ward v. Lydiard, 141 A. 
166, -6 N.J.Misc. 370. 

58. Ind.—Pittsburgh, etc., R. Co. v. 
Boughto'ri, 142 N.E. 869, 81 Ind. 
App. 129.- 

i 

53. Tex.—Galveston, etc., R. Co. v. 

Wilson, Civ.App., 214 S.W. 773. 

45 C.J. P 1346 note 36. 

Sole proximate cause 

(1) When pleadings and evidence 
raise issues of Sole proximate cause, 
negligently or otherwise induced by 
,third person, or by extraneous hap¬ 
pening, it becomes duty of judge to 
submit such issues under appropri¬ 
ate instructions, including an in¬ 
struction’ that there can be only one 
sole proximate cause of an event.— 
ilolland V. Be Leon, I'ex.Civ.App., 118 
3TW.2d 489, error refused. 

(2) Court in connection with is¬ 
sues of sole proximate cause of ac¬ 
cident should instruct jury that there 
can be but one sole proximate cause. 
—Southland Greyhound Lines v. Cot- 
ten, 91 >S.W.2d 326,.126 Tex. 696. 

(3) Instruction that proximate 
cause need not be sole' cause; but 
must be either sole or concurring 
cause contributing to result, was 
held proper.—Reilly v. Buster, Civ. 
App., 52 S.W.2d 521, reversed on oth¬ 
er grounds 82 S.W.2d 931, 125 Tex. 
323. 


(4) In negligence action, in ab¬ 
sence of contributory negligence, 
proximate cause and sole proximate 
cause need not be distinguished, 
since proximate cause makes out a 
prima facie case.—Gaines v. Camp¬ 
bell, 166 S.E. 704, 159 Va. 504. 

60. Ohio.—Paucett v. Hensley, 171 
N.E. 352, 35 Ohio App. 16—^Avra v. 
Karshner, 168 .N.E. 237, 32 Ohio 
App. 492. 

Wis.—^Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 Wis. 
519, 92 A.L.R. 680. 

45 C.J. p 1346 note 37. 

Instructions lield proper 
Ala.—City of Anniston v. Oliver, 185 
So. 187, 28 Ala.App. 390. 

Cal.—Rivera v. Goodenough, 162 P. 

2d 498, 71 Cal.App.2d 223. 

N.J.—Richards v. Watson Flagg En¬ 
gineering Co., 166 A. 113, 9 N.J. 
Misc. 955, affirmed 160 A. 500, 109 
N.J.Law 128. 

Ohio.—Feinberg-v. Bereal Hotel Co., 
App., 85 N.E.2d 29*6. 

61. Conn.—Mazziotte v. Bridgeport 
& Waterbury Passenger Service, 
163 A. 409, 116 Conn. 32, 87 A.L.R. 
908. 

45 C.J. p 1346 note 38. - 

Instructions held applicable to plead¬ 
ings and proof 

(1) In action against newspaper 
company for loss of plaintiff’s prop¬ 
erty by fire alleged to have been neg¬ 
ligently set by company's agents and 
carriers, court properly instructed 
under the pleadings and proof that, 
if jury believed newspaper carriers 
for a reasonable time before building 
burned negligently built fires therein 
with circulation manager’s knowl¬ 
edge and that as a proximate result 
thereof building was burned, law was 
for plaintiff, but unless they so be¬ 
lieved they should find for defendant. 
-Courier-Journal & Louisville Timefs 
Co. V. Crossland, 188 S.W.2d 428, 300 
Ky. 361. 

(2) Other approved instructions 
see 45 C,J. p 1346 note 38 [a], 
mstructious held not applicable to 

pleadings and proof 
N.C.—^Harris v. Montgomery Ward & 
Co., 63 S.B.2d 536, 230 N.C. 486. 

45 C.J. p 134^6 note 38 [b], 
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62. Conn.—Ghent v. Stevens, 169 A. 
94, 114 Conn. 415. 

Ill.—Mowat V. Sandel, 262 Ill.App. 
395. 

45 C.J. p 1346 note 39. 
“Approximately” 

Where, in an action for injuries to 
an employee, the court defined "prox¬ 
imate cause" and used in its instruc¬ 
tions the word "proximate" several 
times, the use of the word "approx¬ 
imately" for “proximately" in % 
charge relating to proximate cause 
was not erroneous.—Choctaw, O. Sc. 
T. R. Co. V. McLaughlin, 96 S.W. 
1091, 1093, 43 Tex.Giv.App. 623, error 
refused. 

Omitting “sole” 

Instruction that defendant’s negli¬ 
gence must have been proximate 
cause of plaintiff’s injury in order to 
impose liability on defendant was 
not erroneous in omitting word 
"sole" before “proximate cause."— 
Polk V. Weinstein, 55 P.2d 588, 12 
Cal.App.2d 360. 

Omitting “proximate cause”* 

An instruction thkt plaintiff could 
recover only if injured in conse¬ 
quence of defendant’s negligence is 
not misleading as to the question of 
proximate cause, although the words 
“proximate cause" were not used. 
Iowa.—High v. Waterloo, etc., R. Co., 
190 N.W. 331, 195 Iowa 304. 

Minn.—Sladtherr v. City of Sauk 
Center, 231 N.W. 210, 180 Minn. 
496. 

Mo.—Cornovski v. St. Louis Transit 
Co., 106 S.W. 5,1, 55, 207 Mo. 263. 
Neb.— Corpus Juris cited in Triplett 
V. Lundeen, 272 N.W. 307, 310, 132 
Neb. 434. 

Pa.—Greth v, Ruth, Com.Pl., 48 Lane. 

. L.Rev. 67. 

63. Mo.—Moon v. St. Louis Transit 
Co., 152 S.W. 303, 247 Mo. 227. 

45 C.J. p 1346 note 40. 

Instructions held specific and under¬ 
standable 

ColQ.—Lfindis v. McGowan, 1.65 B.2d 
180, 114 Colo. 355. 

©4. Tex.—Missouri, etc., R. Co. Vv 
Whitsett,. Civ.App., 186 S.W. 406. 

45 C.J. p 1346 note 41, 
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ice of the jury.®^ A charge as' to proximate, cause 
rhere several acts of negligence are alleged must 
nequivocally state the law that plaintiff may recov- 
r on proof of even one act alleged which proxi- 
lately caused the injury.^® 

Instructions must be fairly construed^and the 
harge considered as a whole in determining wheth- 
:r any particular part of it is or is not erroneous.^® 

Requests for instructions are properly granted®^ 
ind properly'^or improperlyrefused according- 
y as they comply or fail to comply with these rules. 

Ciistructlons held conflicting* 

An instruction that violation of 
Dasic speed law is of no consequence 
inless it is the maximum cause of 
njuries was erroneous, notwith¬ 
standing instruction was general and 
was not speciflcally pointed at de¬ 
fendant where it could have been 
pointed to no other person and in¬ 
struction was in conflict with other 
proper instructions on proximate 
cause, none of which was given in 
connection with statute mentioned.— 

Stevenson v, Fleming, 117 P.2d 717, 

47 Cal.App.2d 225. 

65. Mo.—Ducoulombier v. Baldwin, 

App., 101 S.W.2d 96. 

45 C.J. P 1347 note 42. 

66. Ga.—Chandler v. Pollard, 12 S. 

EI.2d 190, 64 Ga.App, 122. 

67. Ind.—Julius Keller Constr. Co. 

V. Herkless, 109 N.E. 797, 69 Ind. 

App. 472. 

€8. S.C.-—Sandel v. State, 116 S.E. 

302, 122 S.C. 268. 

45 C.J. p 1347 note 44. 

Instructioiis held sufflLcient 

Where instructions considered to¬ 
gether defined "proximate cause" and 
charged jury that injuries for which 
recovery was sought must be result 
of defendant’s negligence before 
plaintiff could recover, instructions 
were sufficient as to element of prox¬ 
imate cause.—Standard Theaters 
Corporation v. Hughes, 91 P.2d 1058, 

185 Okl. 377. 

69. Ill.—Scharfenstein v. Forest 
City Knitting Co., 253 Hl.App. 190. 

45 C.J. P 1347 note 46. 

70. Ala.—Birmingham Electric Co. 

V. Ryder, 144 So, 18, 225 Ala. 369— 

Alabama Power Co. v. McIntosh, 

122 So. 677, 219 Ala. 546. 

Ind.—Indiana Union Traction Co. v. 

Keiter, 92 N.E. 982, 175 Ind. 268. 

Ky.—Courier-Journal & Louisville 
Times Co. v. Crossland, 188 S.W: 

2d 428, 300 Ky. 3'61. 

Mass.^—^Navien v. Cohen, 167 N.E. 

666, 268 Mass. 427. 

Miss.—Superior Oil Co. v. Richmond, 

159 So. 850, 172 Miss. 407. 

Mont.—^McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

Okl.—Lone Star Gas Co. v. Parsons, 

14 P.2d 369, 159 Okl. 52. ' 


b. Defining ^Troximate'' and ‘Intervening’' 
Causes 

In a proper case the court in its instructions should 
define “proximate cause'^ or “new and intervening cause.*' 

It is not always necessary that the court should 
define “proximate cause."'^^ In some instances, 
however, it is the judge’s duty to explain the legal 
meaning of the term'^^ based on the particular fact 
situation involvedj^ It is not necessary that the 
definition, when given, should follow any particular 
form, '^5 or that it should be based on an apprehen- 

53 P.2d '295, 185 Wash. 71, cer¬ 
tiorari denied Alaska S. S. Co. y. 
Rooker, 57 S.Ct. 14, 299 U.S. 5'52, 
81 L.Ed. 406. 

Wis.—Monaghan v. Northwestern 

Fuel Co., 122 N.W. 1066, 140 Wis. 
457. 

43 C.J. p 1347 note 50. 

]Vi;aterial element or substantial fac¬ 
tor 

“Proximate cause" is not adequate¬ 
ly defined by merely telling the jury 
that a material element o.r substan¬ 
tial factor in causation is a proxi¬ 
mate cause.—Seward v. Minneapolis 
St. Ry. Co., '25 N.W.2d 221, 222 Minn. 
454. 

Instructions held proper which de¬ 
fine proximate cause as: 

(1) The nearest, the immediate, 
the direct cause, the full cause, the 
cause that sets another or other 
causes in operation, the predominat¬ 
ing cause.—^Whipple v. Boston & 
Maine R. R., 7 A.'2d 239, 90 N.H. 261. 

(2) Moving and efficient cause 
without which injuries would not 
have happened.—^ICarotkin Furniture 
Co. V. Decker, Tex.Com.App., 50 S.W. 
2d 795. 

(3) Means which lead to or might 
naturally be expected to produce re¬ 
sult.—Kelley v. Stout Lumber Co., 
263 P. 881, 123 Or. 647. 

(4) A cause without which the 
thing complained of would not have 
occurred.—Galveston, H. & S. A. R. 
Co. V. Heard, T'ex.Civ.App., 91 S.W. 
371, 374, error refused. 

(5) Efficient and moving cause 
without which injuries would not 
have occurred, and containing expla¬ 
nation that act becomes proximate 
cause whenever injury is natural and 
probable consequence of act and 
ought to have been foreseen.—Ed S. 
Hughes Co. V. Clark Bros. Co., Tex.” 
Civ.App., 63 S.W.2d 230. 

(6) That cause which in a natural 
and continuous sequence, unbrpken 
by any new or independent • cause, 
produces an event or ■ injury and 
without which such injury would not 
have occurred, and .which'injury, or a 
similar one, ought to have been fore¬ 
seen ' by a person of ordinary care 
and prudence in the light of attend- 


Vt.—Duprat v. Chesmore, 110 A. 305, 
94 Vt. 218. 

45 C.J. p 1347 note 47. 
tlnavoidable accident 

In action for negligent personal in¬ 
jury, charge that, if plaintiff suffered 
his damages as a proximate conse¬ 
quence of an unavoidable accident, 
verdict should be for defendant, was 
properly refused as misleading and 
confusing.—Caudle v. Birmingham 
Elec. Co.. 22 So.2d 417. 247 Ala. 34 
—Sloss-Sheflfield Steel & Iron Co. v. 
Willingham, 10 Sb.2d 19, 243 Ala. 
352. 

71. Cal.—McVay v. Central Califor¬ 
nia Inv, Co., 91 P. 745, 6 Cal.App. 
184. 

45 C.J. p 1347 note 48. 

72. Ga,—^Black & White Cab Co. v. 
Clark, 19 S.E.2d 670, 67 Ga.App. 
170. 

Okl.— Corpus Juris cited in City of 
Stilwell V. Bone, 157 P.2d 459, 461, 
195 Okl. 325— Corpus Juris quoted 
in Stroud v. Tompkins, 145 P.2(3 
396, 398, 193 Okl. 483. 

45 C.J. p 1347 note 49. 

Avoidance of term 

Negligence instructions may use 
term “legal cause," or perhaps “sub¬ 
stantial factor," to avoid misleading 
term “proximate cause," all of which 
are legal concepts, and not synony¬ 
mous with physical causation, all 
ceasing to operate in presence of re¬ 
sponsible, intervening cause.—Os¬ 
borne V. Montgomery, 234 N.W. 372, 
203 Wis. 223.' 

7 a U.S.—Fair v. Floyd, C.C.A.N.J.. 
75 F.2d 920—Brumberger v. Burke, 
C.C.A.N.J., 66 F.2d 54. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 

Okl.—Hoyt V. ■ St. Louis-San Fran¬ 
cisco Ry. Co., 4 P.2d 747, 153 Qkl. 
7—rMissouri, K. & T. R. Co. v. 
Perino. 247 P. 41, 118 Okl. 138, 47 
A.L.R. 283. , . 

74. Iowa.—Gray v. City of Des 
Moines, 265 N.W. '612, 221 Iowa 596, 
104 A.L.R. 1228. 

75. Tex.—Kirkpatrick v. Neal, Civ. 
App., 158 ■S.W.2d 619, error refused 
—Dallas Ry. Co. v. Alexander, Civ. 
App., 23 S.W.2d 512. 

Wash.—^Rooker v. Alaska S. -S. Co.» 
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sion of the particular kind of injury suffered by 
plaintiff,*^® although a reasonable apprehension of 
resulting injury of some kind is an essential ele¬ 
ment in the definition It is error to base the defi¬ 
nition on the apprehension of defendant, rather than 
on that of a reasonably cautious person.'^S Where 
the definition contains the term ''efficient cause,’' the 
latter also should be defined^^ The court may 


properly refuse to charge on the effect of "many 
fortuitous circumstances” in relation to the cause of 
the injury.^^ 

Where there is evidence of a ''new and independ¬ 
ent cause,” the definition of "proximate cause” must 
refer to and exclude it,^^ and should define and 
differentiate it from "proximate cause, ”^2 
is not necessary where the issue of a new and in- 


ing: circumstances.—Browning v. 

Graves, Tex.Civ.App., 152 S.W.2d '515, 
error refused—Timms v. Echols, 
Tex.Civ.App., 50 S.W.2d 454, error 
dismissed—Lightsey Black & White 
Cah Corporation v. Littlefield, Tex. 
Civ.App., 48 S.W.2d 766, error re¬ 
fused, 

ICnstructions held not erroneous 

(1) As allowing jury to under¬ 
stand that proximate cause was re¬ 
lated to reasonably anticipated “pos¬ 
sible” consequences as distinguished 
from ''probable” consequences.— 
Houston Transit Co. v. Zimmerman, 
Tex.Civ.App., 200 S.W.2d 848. 

(2) As failing to apply ordinary 
care to foreseeability and as ignor¬ 
ing causation and interruption of 
causation.—Panhandle & S. P. Ry. 
Co. V. Miller, Tex.Civ.App., 64 S.W. 
2d 1076, error dismissed. 

(3) As not using “proximately,” 

especially where court elsewhere 
used “proximately.”—Ramos v. Serv¬ 
ice Bros., 5 P.2d 623, 118 Cal.App. 
432. . 

(4) As permitting jury to give 
words used their usual and ordinary 
meaning, and as confining jury to 
consideration of only causes which 
immediately preceded and directly 
produced injuries, to exclusion of in¬ 
tervening and new and independent 
causes.—Leap v. Braziel, Tex.Civ. 
App., 93 S.W.2d 1213, modified on 
other grounds, Com.App., T21 S,W,2d 
334. 

('5) Because omitting phrase “un¬ 
broken by any new and independent 
cause.”—^West Texas Coaches v. 
Madi, Tex.Civ.App., 1'5 S.W.:2d 170, 
followed in 15 S.W.2d 178, and af¬ 
firmed, Com.App., 26 S.W.2d 199. 

(6) Because the word “immediate¬ 
ly” was not used.—Power Packing 
Co. V. Borum, 8 Tenn.App. 162. 

(7) Because omitting element that 
negligent act must be efficient cause 
of injury.—Quanah, A. & P. Ry. Co. 
V. Eblen, Tex.Civ.App., 55 S.W. 2d 
1060, error refused. 

(8) An instruction in negligence 
action which defined “proximate 
cause” as “that cause which is a nat¬ 
ural and continuous sequence, un¬ 
broken by any new and independent 
cause, produced the injuries com¬ 
plained of,” stated that “It need not 
be the sole cause, but it must be a 
concurring cause,” and ended by say¬ 


ing “There may be more than one 
proximate cause of an injury,” was 
not erroneous.—^International-Great 
Northern R. Co. v. Pence, Tex. Civ. 
App., 113 S.W.2d 206, error dismissed. 
Instructions held erroneous 

(1) For failure to require that 
negligence complained of necessarily 
caused injury.—‘Cameron Compress 
Co. V. Jacobs, Tex-Civ.App., 10 S.W. 
2d 1040, error refused. 

(2) For omission of elements of 
continuity of causation and interrup¬ 
tion of causation.—Blanch v. Villiva, 
Tex.Civ.App., 22 S.W.’2d 490. 

(3) In omitting element of fore¬ 
seeableness.—^Hutton V. Burkett, Tex. 
Civ.App., 18 S.,W.:2d 740, error re¬ 
fused. 

(4) .Instruction which failed to 
distinguish between efficient and in¬ 
efficient causes, between remote and 
immediate causes, between circum¬ 
stances that are causes and those 
that are mere conditions, and failed 
to admit of possibility of an efficient 
intervening cause.—^Detroit City Gas 
Co. V. Syme, C.C.A.Mich., 109 F.2d 
366. 

(5) Ins’truction defining “proxi¬ 
mately” as meaning closely connect¬ 
ed with the injury in order of events 
and so connected with the injury that 
but for contributory negligence the 
injury would not have happened.— 
Wm. Wrigley, Jr., Co. v. Standard 
Roofing Co., 59 N.E.2d 510, 325 Ill. 
App. 210. 

(6) Other instructions held erro¬ 
neous.—Panhandle & S. F. Ry. Co. 
V. Miller, Tex.Civ.App., 64 S.W.2d 
1076, error dismissed—Texas Sc P. 
Ry. Co. V. Bufkin, Tex.Civ.App., 46 
S.W.2d 714, error dismissed. 

76. N.C.—^Drum v. Miller, 47 S.E. 
421, 135 N.C. 204, 102 Am.S.R. 528, 
65 L.R.A. 890. 

45 C.J. p 1347 note 51. 

77. Okl.—^Buxton v. Hicks, 131 P.2d 
1015, 191 Okl. 573, 

Tex.—Texas & P. Ry. Co. v. Short, 
Civ.App., 62 S.W..2d 995, error re¬ 
fused—Blanch v. Villiva, Civ.App., 
22 S.W.2d 490^—^Enterprise Co. v. 
Alexander, Civ.App., 6 S.W.2d 423. 
45 C.J, p 1347 note 52. 

With respect to sufficiency of in¬ 
struction, all that jury need know 
properly to answer whether particu¬ 
lar acts constitute proximate cause 
is that cause need not be most direct 
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I and immediate cause, but it is suffi¬ 
cient if it should reasonably have 
been foreseen that some such injury 
as the one involved was likely to re¬ 
sult therefrom.—Ed S. Hughes Co. v- 
Clark Bros. Co., Tex.Civ.App., 63 S.W. 
2d 230. 

Term ^^might reasonably have been 
anticipated, »» as used in instruction 
defining proximate cause need not be 
defined.—^Houston Electric Co. v. Pot¬ 
ter, Tex.Civ.App., '51 S.W*2d 754, er¬ 
ror dismissed. 

Phrase ‘^natural and prohahle con¬ 
sequence” is not legal term required 
to be defined by court when used in 
instruction, and forms no essential 
part of proximate cause.—Panhan¬ 
dle & S. F. Ry. Co. V. Miller, Tex.Civ. 
App., 64 S.W.2d 1076, error dismissed. 
Instructions held sufficient 
Tex.—Texas & P. Ry. Co. v. Short, 
Civ.App., 62 S.W.:2d 995, error re¬ 
fused—Gulf Pipe Line Co. v. Bai¬ 
ley, Civ.App., 40 S.W.2d 938, error 
, dismissed. 

Instructions held improper 
Idaho.—Craig v. Village of Meridian. 

52 P.2d 145, '56 Idaho 220. 

Okl.—^Buxton V. Hicks, 131 P.2d 1015. 
191 Okl. 573. 

78. Wis.—Hudson v. Northern Pac. 
R. Co., 83 N.W. 769, 107 Wis. 620. 

79. Tex.—Blanch v. Villiva, Civ. 
App., 2'2 S.W.2d 490. 

80. S.C.—Miles V. Postal Tel. Cable 
Co., 33 S.E. 493, 55 S.C. 403. 

,81. Tex.—Pacific Indemnity Co. v. 
Arline, Civ.App., 213 S.W.‘2d 691, 
error granted—Texas & N. O. R. 
Co. V. Robinson, Civ.App., 57 S.W. 
2d 938—Miller v. Panhandle & S. 
F. Ry. Co., Civ.App., 35 S.W.2d 194, 
error dismissed—Blanch v. Villiva, 

I Civ.App., 22 S.W.2d 490. 

Precise words unnecessary 
The precise words “new and inde¬ 
pendent cause” are not essential to 
definition of proximate cause in in¬ 
struction, if the thought suggested 
by such words is sufficiently express- 
ed.-^Sanders v. Lowrimore, Civ.App., 
73 S.W.2d 148, reversed on other 
grounds. Lowrimore v. Sanders, 103 
S.W.2d 739, 129 Tex. 563, reheard 106 
S.W.2d 266, 129 Tex. 563—Texas & 
P. Ry. Co. V. Bufkin, Tex.Civ.App., 
46 S.W..2d 714, error dismissed—Pan¬ 
handle & S. R. Co. v. Miller, Tex.Civ. 
App., 44 SW.2d 790. 

82. Tex,—City of Waco v. Teague, 
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tervening cause is not raised,S3 or where the-only 
new independent cause was the alleged contributory 
negligence of plaintiff.S4 The jury must be instruct¬ 
ed properly as to when intervening negligence insu¬ 
lates the original act and becomes the sole proxi¬ 
mate cause.^^ An instruction that an independent 
cause, intervening between the act of defendant and 
the injury to plaintiff, will prevent defendant's act 
from being the proximate cause unless such inter¬ 
vening cause could have been foreseen by defendant 
to be a not improbable occurrence is correct.®^ 
'While it is the duty of the court to define “inter¬ 
vening cause,” it must leave to the jury the ques¬ 
tion whether certain facts constitute an intervening 
cause,^”^ and an instruction that, if certain facts are 
proved, they constitute an intervening cause is er¬ 
roneous.^^ 

c. Concurrent Causes 

Where the issue is raised, the court should instruct 
on the right of the plaintiff to recover for injury possibly 
resulting from concurrent acts of negligence. 

Where the pleading and evidence present the pos¬ 
sibility of plaintiff's injury having been caused by 
two or more concurrent acts of negligence, the 
court should charge respecting each of the claimed 
acts of negligence as though the right of recovery 
rested on it alone,^^ and should refuse an instruc¬ 


tion on a possible cause of the injury not supported 
by the evidence^o or shown by the evidence not to 
have been a proximate cause.^i It is error to enu¬ 
merate certain acts which might have contributed 
to the injury, and omit other acts equally well es¬ 
tablished and equally likely to have had that ef¬ 
fect or to instruct that there can be no recovery 
if the jury failed to find negligence “in the particu¬ 
lars charged,” causing the injury, where several 
grounds of negligence are alleged and the estab¬ 
lishment of any one of them is sufficient for a re¬ 
covery or that there can be no recovery, even 
though the jury do find that the injury was caused 
by two or more negligent acts if they cannot attrib¬ 
ute it to any one act, where one of the several acts 
of negligence alleged, if established, is sufficient for 
a recovery,*94 or that the jury must find that de¬ 
fendant’s act was the sole cause of the injury where 
there was evidence of the concurrent negligence of 
another which was not imputable to plaintiff or 
that the jury must disregard entirely an alleged act 
of negligence if they should find that it was not the 
sole cause of the injury.^^ Where the evidence es¬ 
tablishes that the proximate cause of plaintiff’s in¬ 
jury must have been the negligent act or acts of 
either defendant .or plaintiff, it is error to instruct 
as to outside contributing causes^^ or to refer in 


Civ.App., 168 S.W.2d 521—^Dallas 
Bailway & Terminal Co. v. Stewart, 
Civ.App., 128 S.W.2d 443--Swift & 
Co. V. Eanes, Civ.App., 92 S.W.2d 
522, error dismissed—^Williams v. 
Rodocker, Civ.App., 84 S.W.!2d 5'56— 
Texas & N". O. R. Co. v. Ewing, Civ. 
App., 46 S.W.2d 398, error dis¬ 
missed. 

The two kinds of causes necessary 
to he defined in a charge embodying 
idea of a new and independent cause 
are proximate and new and independ¬ 
ent causes, which have fixed legal 
meanings, and it is necessary that 
such causes be so defined and differ¬ 
entiated as to enable jury to properly 
pass on issues.—Massingill v. Hen- 
wood, 159 S.W.2d 118, 138 Tex. 317. 

Elements of proper instruction 

Any instruction correctly defining 
"new and independent cause” will ex¬ 
clude the idea that the negligent 
act of either of the parties will con¬ 
stitute such cause.—Texas Cities Gas 
Co. V. Dickens, Civ.App., 156 S.W.2d 
1010, affirmed 168 S.W.2d 208, 140 
Tex. 433. 

“Contributing proximate cause” 

Court should not define "contribut¬ 
ing proximate cause,” expression be¬ 
ing tautologous.—Miller v. Panhan¬ 
dle & S. F. Ry. Co.. Tex,Civ.App., 
35 S.W.2d 194, error dismissed. 
Instructions held erroneous 
Tex.—Galbraith-Foxworth Lumber * 


Co. V. Gernoth, Civ.App., 66 S.W.2d 
471, error dismissed—Texas & N. 
O. R. Co. V. Owens, Civ.App., 54 
S.W.2d 848, error refused—^Clem¬ 
ents V. Wright, Civ.App., 47 S.W.2d 
652. 

83. Tex.—^Young v. Massey, 101 S. 

W.2d 809, 1’28 Tex. 638~Fort 

Worth & D. C. Ry. Co. v. Ham- 
bright, Civ.App., 130 S.W.2d 4 36, 
error dismissed, judgment correct 
—Texas & N. O. R. Co. v. Ewing, 
Civ.App., 46 S.W.dd 398, error dis¬ 
missed—Texas-Louisiana Power 

Co. V. Bihl. Civ.App., 43 S.W.2d 294, 
reversed on other grounds, Com. 
App., 66 S.W.2d 672. 

Instructions held properly refused 

Tex.—Offer v. Swancoat, Civ.App., 27 
S.W.2d 899, error dismissed. 

84. Tex.—Houston Belt & Terminal 
Ry. Co. V. Davis, Civ.App., 19 S.W. 
2d 77, error refused. 

85. N.C.—Banks v. Shepard, 62 S.E. 
2d 215, 230 N.C. 86. 

86. Iowa.—Godbey v. Grinnell Elec¬ 
tric, etc., Co., 181 N.W. 498, 190 
Iowa 1068. 

87. Ill.—^Wennmacher v. Choate, 224 
IlLApp. 42. 

88. Ill.—^Wennmacher v. Choate, su¬ 
pra. 

89. U.S.—Chicago, etc., R. Co. v. 
Voelker, Iowa, 129 F. 622, 65 C.C- 

• A. 226, 70 L.R.A. 264. 
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Ill.—See Harrold v. Clinton Gas, etc., 
Co., 205 Ill.App. 12—Geraghty v. 
National Fire Proofing Co., 188 Ill. 
App. 447. 

A mere statement of the general 
rule as to concurrent negligence and 
proximate cause without any direc¬ 
tion as to its application to the facts 
of the case ordinarily is not suffi¬ 
cient to enable the jury to under¬ 
stand and apply the rule.—Boileau v. 
Williams, 185 A. 429, 121 Conn. 432. 

90. Tex.—Texas Drug Co. v. Cad- 
well, Civ.App., 237 S.W.‘ 968. 

91. Tex.—Missouri, etc., R. Co. v. 
Smith, 133 S.W, 482, 63 Tex.Civ. 
App. 610. 

92. Tex.—Missouri, etc., R. Co. v. 
Simmons, 33 S.W. 1096, 12 Tex.Civ. 
App. 500. 

45 C.J. p 1348 note 6«. 

93. Iowa.—O’Neil v. Redfield, 139 N. 
W.'555, 158 Iowa 246. 

94. Ill.—Edwall V. Chicago, etc., R. 
Co., 208 I11.APP. 489. 

95. N.Y.—Sinica v. New York R. 
Co., ISO N.Y.S. 377, 190 App.Div. 
727. 

98 . Mo.—Masterson v. St. Louis 
Transit Co., 98 S.W. 604, 103 S.W. 
48, 204 Mo. 607. , 

97. Mo.^—Moon v, St. Louis Transit 
Co., 152 S.W. 303, 247 Mo. 227.' 
Negligence contributing cause 

Where evidence shows plaintiff’s 
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the charge to the alleged negligent act of defendant 
as a possible “contributing cause” to the injury.^^ 
An instruction that any act which directly and prox- 
imately concurs with another act in producing an 
injury may be deemed the proximate cause thereof 
is not objectionable as potentially embracing con¬ 
tributory negligence. 

Instructions which are a departure from the the¬ 
ory of the complaint should not be given.! A re¬ 
quest for an instruction that if the jury are in doubt 
as to which of two or more causes produced the in¬ 
jury complained of they should find for defendant 
is properly refused.^ Requests are properly refused 
when they contain abstract principles not founded 
on the evidence^ or are misleading.'* 

§ 291. - Liability as between Two or 

More Persons 

The court must correctly state the law as to liability 
of two or more defendants, or of persons other than de¬ 
fendants, where such questions are properly in issue. 

Where the acts of several defendants, or of per¬ 
sons other than defendant, are in issue, the court 
should state the law as to liability correctly^ in in¬ 
structions supported by the evidence,^ which do not 
mislead*^ or confuse.^ An instruction purporting to 
deal with negligence and not with liability is not er¬ 
roneous because omitting reference to proximate 
cause.^ An instruction that, if the jury find that 


' the negligent act of one of two joint tort-feasors 
was not a contributing cause to injury, defendant 
responsible therefor could not be held liable is cor¬ 
rect but it is error to charge that proof of the 
negligence of one tort-feasor will absolve the other 
from liability for his concurrently negligent act.!! 
Where the action is brought against several defend¬ 
ants, they are entitled to a charge disallowing a re¬ 
covery against any one of them if none of them was 
negligent,!^ and disallowing a recovery against all 
on proof only of the negligence of one.!^ If^ in 
such case, the case is tried on the theory of the sole 
liability of one of the defendants, an omission of 
an instruction as to the liability of the others is not 
erroneous.!^ 

Requested instructions which do not conform to 
these rules are properly refused.!® 

-§ 292. Contributory Negligence ^ 

Instructions as to contributory negligence of 
plaintiff are discussed infra §§ 293-300. 

Examine Pocket Parts for later cases. 

§ 293. - Necessity of Presenting Issue 

. Where contributory negligence is In Issue the court 
must properly charge the Jury with respect to it. 

Where plaintiff's contributory negligence is in 


negligence only contributing cause 
of injury, instruction to find for 
plaintiff because defendant’s negli¬ 
gence contributed is erroneous un¬ 
less excluding idea concurring negli¬ 
gence of botb warrants it.—Inland 
Valley Coal Co. v, Wells, Mo.App., 
24 S.W.2d 208. 

98. Mo.—Gale v. JHelmbacher Forge, 
etc., Co., 140 S.W. 77, 159 Mo.App. 
639. 

99. Ind.—Inland Steel Co. v. King, 
110 N.E. 62.T84 Ind. 294, 

1. Ind.—^Southern Indiana Gas & 
Electric Co. v. Winstead, 175 JST.E. 
281, 92 Ind.App. 329. 

2 . Ala.—Decatur Car Wheel, etc., 
Co. V. Mehaffey, 29 So. 646, 1'28 
Ala. 242. 

3. Va.--Cape Charles Flying Service 
V. USTottingham, 47 S.E.2d 540, 187 
Va. 444. 

'4. Ala. — Crane ■ Co. v. Davies, 8 So. 
2d 189, 30 Ala.App. 471, reversed 
on other grounds 8 So.2d 196, 242 
A.la.. 0 70* 

5. Mich.—^Wight v. H. G. Christman 
Co.. 221 N.W. 314, 244 Mich. 208. 
Mo.—Joyce v. Biring, 43 S.W.2d 845, 
226 Mo.App. 162. 

45 C.J.ip 1348 note 78. . 


Instruction held necessary 

A charge on concurrent negligence 
was required where defendant intro¬ 
duced evidence of negligence of an¬ 
other which may have concurred 
with his alleged negligence, notwith¬ 
standing plaintiff alleged no concur¬ 
ring negligence, since each tort-fea¬ 
sor may he sued separately and no 
allegations are required in complaint 
except such as set forth the liability 
of defendant sued.—lannucci v. 
Lamb, 193 A. 212, 123 Conn. 142. 
Instruction held proper 

Instruction telling jury that each 
defendant was liable if his negli¬ 
gence directly contributed “in any 
degree” to bring about final result 
was proper, since doctrine of com¬ 
parative negligence does' not obtain. 
—^Matthews v. Mound City Cab Co., 
Mo.App., 20-5 S.W.2d 243. 

6. Ga.—EJvans v. Sears, Koebuck & 
Co., 176 iS.E. 843, 49 Ga.App. 744— 
Clackum v. Bagwell, 151 S.E. 689, 
40 Ga.App. 831. 

Tenn.—East Tennessee Light & Pow¬ 
er Co. V. Gose, 130 S.W.2d 984, 23 
Tenn.App. 28,0. 

45 C.J. p 1349 note 79. 

7. Ga.—Georgia R., etc., Co. y. Bry¬ 
ans, 134 S.E. -787, 35 Ga.App. 713. 

45 C.J. p 1349 note 80. ! 
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Instructions held not misleading* 

Ga.—^American Bakeries Co. v. John¬ 
son, 200 S.E. 48'5, 59 Ga.App. 150. 

8. Mich.—Rathbone v. Detroit Unit¬ 
ed R. Co., 169 N.W. 884, 203 Mich. 
695. 

9. Utah.—Sutton v. Otis El. Co., 249 
P. 437, 68 Utah 85. 

45 C.J. p 1349 note 83. 

10. Cal.—Goehring v. Rogers, 227 P. 
687, 67 Cal.App. 253. 

Okl.—CTorpus Juris cited in Cushing 
Refining & Gasoline Co. v. Deshan, 
300 P. 312, 318, 149 Okl. 225. 

11. Ill.—Flanagan v. Wells Bros. 
Co., 86 N.E. 609, 237 Ill. 82, 127 
Am.S.R. 315. 

12. Ohio.—McDonald v. Cincinnati 
Tract. Co., 18 Ohio App. 348. 

13. Tex.—Standard Light, etc., Co. 
V. Muncey, 76 S.W. 931, 33 Tex. 
Civ.App. 416. 

14. Iowa.—Marcus v. Omaha, etc., 

R. , etc., Co., 120 N.W. 469, 142 Iowa 
84. 

15. Ill.—Flanagan v. Wells Bros, 
Co., 86 N.E. 609, 237 Ill. '82, 127 Am. 

S. R. 315. 

Md.—Firor v. Taylor, 81 A. 389, 116 
Md. 69. 
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issue,the court must properly charge the jury 
with respect thereto,and it is error to refuse to 
do so when request is made^s or to ignore the issue 
when charging on defendant’s liability.^9 jf con¬ 
tributory negligence is not in issue,20 or if there is 
no evidence to support it,2i a charge thereon should 
not .be given, or the jury told to lay that issue out 
of the case.^2 In jurisdictions where contributory 
negligence is a constitutional defense, defendant is 
entitled to have it submitted in all cases whatsoever 
where contributory negligence is a proper deferise.23 

It is not necessary to include a charge on con¬ 


tributory negligence in an instruction which pur¬ 
ports merely to define defendant’s negligence as dis¬ 
tinguished from his liability,^^ or in particular in¬ 
structions given for plaintiff, where the issue is ade¬ 
quately covered in other instructions given for de- 
fendant,25 or in a separate instruction when already 
given in connection with a charge relating to proxi¬ 
mate cause,26 or to charge on defendant's theory 
of the case when charging on plaintiff’s right to re¬ 
cover, if defendant makes no request that such in¬ 
struction be given.27 Where a charge appropriate 
to the issue of contributory negligence has been giv- 


16. Issue raised by evidence 
Ga.—Wells v. Steinek, 176 S.E. 42, 

49 Ga.App. 482. 

Ohio,—Fries v. Cincinnati St. Ry. 
Co., 37 N.E.2d 193, 138 Ohio St 
537—^Willaman v. Graber, 11 N,E. 
■2d 710, 57 Ohio App. 39. 

17. Ariz.—Martinez v. Anderson, 69 
P.2d -237, '50 Ariz. 95—Dennis v. 
Stukey, 295 P. 971, 37 Ariz. 510. 

Cal.—Commercial Union Assur. Co. 

V. Paciflc Gas & Electric Co., 31 P. 
2d 793, 220 Cal. 515—Yuichi Matsu- 
moto V. Renner, App., 202 P.2d 1051 
—Cunningham v. Coca-.Cola Bot¬ 
tling Co. of Los Angeles, 198 P.2d 
333, 87 Cal.App,2d 106—Guay v. 
American President Lines, 184 P. 
2d 539, 81 Cal.App.'2d 495—Ury v. 
Predkin’s Markets, 79 P.:2d 749, 26 
Cal.App.2d 501. 

Conn.—Jager v. First Nat. Bank, 7 A. 

2d 919, 125 Conn. 670. 

D.C.—Lord Baltimore Pilling Sta¬ 
tions V. Miller, 110 P.2d 698, 71 
App.D.C. 376. 

Ga,—Russell v. Bayne, 163 S.E. 290, 
45 Ga.App. 55. 

Md.—Biggs V. Hutzler Bros. Co., 28 
A.2d 609, 181 Md. 50. 

Mo.—Thomas v. Stott, App., 114 S. 

W. 2d 142. 

Neb.—Pimple v. Archer Ballroom 
Co., 35 N.W.2d 680, 150 Neb. 681— 
McCulley v. Anderson, 227 N.W. 
3.21, 119 Neb. 105. 

Ohio.—Carney v. Dayton Power & 
Light Co., App., 67 N.E.2d 120— 
Wolf V. Hawk, 25 N.E.2d 460, 63 
Ohio App. 122. 

Okl.—Burton v. Harn, 156 P.2d 618, 
195 Okl. 232—Owens v. Turman Oil 
Co., 80 P.'2d 576, 183 Okl. 182. 

Pa.—Gallup V. Pittsburgh Rys. Co., 
145 A. 73, 295 Pa. :203—Toddes v. 
Hershey Estates, Com.Pl., 58 
Dauph.Co. 383. 

Tenn.—Hall Grocery Co. v. Wall, 13 
Tenn.App. 203. 

45 C.J. p 1349 note 89. 

Negligence and contributory negli¬ 
gence submitted separately 
The modern practice is to instruct, 
not in general or abstract terms, but 
to submit in concrete form the the¬ 
ory of each party, under which prac¬ 
tice it is better to include one j 


instruction the facts constituting 
negligence and in another facts con¬ 
stituting contributory negligence.— 
Louisville Ry. Co. v. Osborne, 188 S. 
W. 419, 171 Ky. 348. 

Duty to req.uest 

Defendant need not cover facts 
avoiding defense of contributory neg¬ 
ligence in his instruction thereon.— 
Major V. Rudolph, 290 S.W. 688, 218 
Ky. 1. 

18. N.T.—Dydkiewicz v. Unterberg 
Realty Corporation, ’226 N.T.S. 698, 
222 App.Div. 48'5. 

45 C.J. p 1349 note 90. 

Obvious risk 

Defendant's requested charge that 
one who knowingly and voluntarily 
takes a risk of injury to his person, 
the danger of which is so obvious 
that act of taking such risk in and 
of itself amounts to a failure to 
exercise ordinary care for his own 
safety, cannot hold another liable 
for damages for injuries thus occa¬ 
sioned, should have been given under 
evidence as a clarification of the rule 
governing that phase of the case re¬ 
lating to obvious risks.—Mann v. 
Harmon, 8 S.E.2d 549, 62 Ga.App. 
231. 

19. Ala.—Birmingham, etc., R. Co. 
V. Hoskins, 69 So. 339, 14 Ala.App. 
254. 

45 C.J, p 1349 note 91. 

20. Ala.—Corsbie v. Poore, 198 So. 

I 268, 29 Ala.App. 487, certiorari de¬ 
nied 198 So. 272, 240 Ala. 207. 

Cal.—Martinelli v. Poley, 292 P. 461, 
210 Cal. 450. 

Ga.—Georgia Power Co. v, Jones, 188 
S.E, 566, 54 Ga.App. 578. 

W.Va.—Menafee v. Monongahela Ry. 

Co„ 148 S.E. 109, 107 W.Va. 245. 

4'5 C.J. p 1361 note 9'2. 

Where special pleading required 
If acts relied on as contributory 
negligence occurred either before or 
after injury, they must be specially 
pleaded in order to authorize in¬ 
struction thereon, since only where 
acts relied on as contributory negli¬ 
gence occurred contemporaneously 
with accident or operated on prer 
existing condition, is general plea 
sufficient to authorize specific in- 
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struction.—Kentucky Utilities Co. v. 
Black’s Adm’x, 51 S.W.;2d 905 244 

Ky. 562. 

TTnder general or special denial of 

negligence, defendant is not enti¬ 
tled to instruction on contributory 
negligence unless plaintiff's case 
raises question, and a defense that 
plaintiff was injured through his 
sole negligence merely denied negli¬ 
gence by defendant, and did not re* 
quire instruction on contributory 
negligence.—Lutfy v. Lockhart, 295 
P. 975, 37 Ariz. 488. 

In action under safe equipment stat¬ 
ute 

In action by window cleaner, hired 
as independent contractor, to re¬ 
cover for injuries sustained when 
ladder, lacking safety shoes, slipped 
and threw window cleaner to the 
floor, instruction making recovery 
under safe equipment statute depend¬ 
ent on absence of contributory negli¬ 
gence constituted reversible error.— 
Koenig v. Patrick Const. Corp., 83 N. 
E.2d 133, 298 N.T. 313. 

21 . Ga.—^Wells v. Steinek, 176 S.E. 
42, 49 Ga.App. 482. 

Mo.—Marquis v. Goldberg, App., . 34 
S.W,2d 549. 

N.C.—Odum V. National Oil Co., 196 
S.E. 823, 213 N.C. 478. 

Ohio.—IColp V. Stevens, 186 N.E. 821» 
45 Ohio App. 147. 

45 C.J. p 1351 note 93. 

22. Conn.—Greenberg v. Branciere, 
124 A. 216, 100 Conn. 596, 

23. Ariz.—Mclver v. Allen, 262 P. 
5, 33 Ariz. 28. 

45 C.J. p 1351 note 96. 

24i Ill.—Ohio, etc., R. Co. v. Klein- 
smith, 38 Ill.App. 45. 

Mo.—^Barnard v. Waverly Brick, etc., 
Co., 176 S.W. 1108. 189 Mo. App. 
417. 

25. Ill.—McClure v. Hoopeston Gas, 
etc., Co., 135 N.E. 43, 303 Ill. '89, 
26 A.L.R. 250. 

45 C.J. p 1351 note 2. 

26. Tex.—Sherman, etc., R. Co. v. 
Eaves, 61 S.W. 550, 26 Tex.Civ. 
App. 409. 

27. Tex.—St. Louis Southwestern R. 
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en there is no need for an instruction on ''concur- 

renf’ negligence.^S 

There is a conflict of opinion as to whether the 
issue of contributory negligence is presented to the 
jury in a charge that plaintiff is entitled to recover 
if his injuries were caused solely by defendant’s 
negligence, some regarding the issue as being pre¬ 
sented by implication,29 others holding that there 
must be a specific reference to plaintiff’s contribu¬ 
tory negligence as such.^o 

Willful and wanton injury. In a proper case the 
court should correctly instruct the jury that con¬ 
tributory negligence is no bar to recovery for a 
willful or wanton injury, but willfulness or wan¬ 
tonness must be an issue in order to sustain such 


an instruction.22 

§ 294. - Form and Sufficiency in General 

Generally, Instructions on contributory negligence 
need follow no particular form, provided the jury are 
sufficiently Informed that contributory negligence of the 
plaintiff will bar his recovery. 

While it has been stated that the court should de¬ 
fine ^'contributory negligence” where the issue is 
raised,33 it has been held not necessary that the 
term "contributory negligence” should be specifi¬ 
cally defined34 or that "contributory negligence” 
should be mentioned exactly in those words.35 It 
is sufficient if it informs the jury in substance that, 
if plaintiff was himself guilty of negligence con¬ 
tributing to his injury, he cannot recover,36 espe- 


Co. V. Hawkins, 108 S.W. 736, 49 
Tex.Civ.App, 54'5. 

2a. Conn.—Boyd v. Geary, 12 A.2d 
644, 126 Conn. 396. 

29. Heb.—Omaha Hotel Assoc, v. 
Walter, 36 N.W. 561, 23 Neb. 280. 

30. Md.—^Philadelphia, etc., R. Co. 
V. State, 8 A. 272, 66 Md. 501. 

31. Colo.—Healy v. Hewitt, 71 P.2d 
63, 101 Colo. 92. 

Conn.—^Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355. 

Ill.—Cooney v. Hughes, 34 N,E.2d 
566, 310 IlLApp. 371. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Xnstractions held, erroneotis 

Cal.—Bickford v. Pacific Electric Ry. 

Co., 8 P.2d 186, 120 Cal.App, 542. 
Tenn.—Consolidated Coach Co. v. 
McCord, 10'2 S.W.2d 53, 171 Tenn. 
253. 

Instructions held properly refused 
Ala.—Roberts v. McCall, 17 So.2d 
159. 245 Ala. 359—First Nat. Bank 
V. Sanders, 149 So. 848, 227 Ala. 
313. 

Mass.—^Moran v. Otis Elevator Co., 
197 N.E. 11, 291 Mass. 314. 
Instructions held not warranted by 
evidence 

Ariz.—Butane Corp. v. KUrby, 187 
P.2d 325, 66 Ariz. 27i2. 

32. Colo.—Healy v. Hewitt, 71 P.2d 
63, 101 Colo, 92. 

Pacts and not pleadings are con¬ 
clusive on issue of whether plaintiff 
is entitled to instruction on wanton 
misconduct authorizing disregard of 
contributory negligence, and plaintiff 
cannot avoid conseguences of con¬ 
tributory negligence merely by 
pleading willful or wanton negli¬ 
gence-—^Butane Corp. v. Kirby, 187 
P.'2d 325, 66 Ariz. 272. 

33. Mont.-—Pilgeram v. Haas, 167 P. 
■2d 339, 118 Mont. 431. 

Nev.—Musser v. Los Angeles & S. L. 
R. Co., 299 P. 1020, 53 Nev. 304. 


Wash.—Case v. Peterson, 136 P.2d 
192, 17 Wash.2d 523. 

Instructions held proper or not er¬ 
roneous 

Iowa.—Clark v. Berry Seed Co., 280 
N.W. '505, ‘225 Iowa 262—Hoegh v. 
■See, 246 N.W. 787, -215 Iowa 733. 
Tex.—International-Great Northern 
R. Co. V. Pence, Civ.App., 113 S.W. 
2d 206, error dismissed. 

34. Conn.—Pardo v. Kaczorowski, 32 
A.;2d 643, 130 Conn. 182. 

45 C.J. p 1350 note 8. 

Instruction held adequate 

A charge which correctly defined 
“negligence" and instructed jury that 
if plaintiff was guilty of negligence 
which was a substantial factor in 
causing his injuries he could not re¬ 
cover, was adequate although it 
would have been better had jury 
been told that definition of negli¬ 
gence was the same whether applied 
to conduct of plaintiff or defendant, 
and that plaintiff was under a duty 
to exercise reasonable care for his 
own safety in view of his situation. 

I —Pardo V. Kaczorowski, supra. 

35. Ohio.—^Dunleavy v. De Frangia, 
App., 82 N.E.2d 288. 

45 C.J, p 1351 note 9. 

Coacurrent negligence 
In death case, an instruction that, 
if decedent and defendant were 
guilty of negligence and it was con¬ 
current, the verdict should be in fa¬ 
vor of defendant was not objection¬ 
able on ground that there was no 
evidence of concurrent /'negligence, 
since there is no distinction between 
“contributory," “concurrent," and 
“co-operative" negligence, and for 
the doctrine of contributory negli¬ 
gence to apply, there must be a con¬ 
currence of negligence on part of 
both plaintiff and defendant.—Otte v. 
Miller, 24 ■S.E.2d 90, 126 W.Va. 317. 
Free from fault 

Use in instructions of expression 
“free from fault" instead of “con¬ 
tributory negligence," and frequent 
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.use of both expressions, was not er¬ 
ror.—Bazzell v. Atchison, T. & S. 
F. Ry, Co., 300 P. 1108, 133 Kan. 483. 

38. Cal.—Ramos v. Service Bros., 6 
P.2d 6'23, 118 Cal.App. 432. 

Ga.—Macon Academy Music Co. v. 
Carter, 50 S.E.2d 626, 78 Ga.App. 
37. 

Iowa.—Rogers v. Lagomarcino-Grupe 
Co., 248 N.W. 1, 215 Iowa l!270. 
■Md.—iPotts V. Armour & Co., 39 A.2d 
552, 183 Md. 483—Biggs v. Hutzler 
Bros. Co., 28 A.2d 609, 181 Md. 50. 
N.J.—Gordon v. General Launderers, 
18 A.2d 719, 126 N.J.Law 78—Cohan 
V. Murray, Griffith & Messier, 148 
A. 728, 106 N.J.Law 144. 

Tex.—Commercial Standard Ins, Co. 
V. Shudde, Civ.App., 76 S.W22d 661, 
affirmed, no opinion. 

45 C.J. p 1350 note 10. 

Requisites of proper instruction on 
contributory negligence stated.— 
Eichhom v. Lundin, 216 N.W. 637, 
172 Minn. 691: 

Instructions held sufficient 
Cal,—Murphy v. St. Claire Brewing 
Co., 107 P.2d >273, 41 Cal.App.2d 
635. 

Ga.—Macon Academy Music Co. v. 
Carter, 50 S.E.2d 626, 78 Ga.App. 
37. 

Mo.—^Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 437. 

Ohio.—Tudor Boiler Mfg. Co. v. Tee- 
ken, 169 N.E. 704, 33 Ohio App. 512. 
Pa.—Gallis v. Utan & Fiaker, Com. 

PL, 45 Laok.Jur. 141. 

Negativing defendant's negligence 
In action for personal injuries, de¬ 
fendant need not ne-gative in his in¬ 
struction all of the charges of negli¬ 
gence relied on by plaintiff for recov¬ 
ery.—^Durmeier v. St. Louis County 
Bus Co., Mo., 203 S.W.2d 445. 

On cross bill 

Charge that if plaintiff failed to 
exercise ordinary care, but plaintiff's 
negligence was apparent to “or 
should have been reasonably appre- 
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dally where a definition of the ''duty of care” has 
been given 7 the term, as used in the constitution, 
should be defined in the instructions of the court,38 
and an instruction which in effect deprives defend¬ 
ant of the full benefit of such a defense is errone- 
OUS.33 

The instruction must state the issue, group the 
facts bearing thereon,and apply the law to the 
facts as presented by the pleadings and evidence, ^2 
confining them to the specific facts alleged in de¬ 
fendant’s answer,^3 or in evidence,but stating, 
however, all the facts relied on as constituting the 


defense,^^ and not merely a part' of them,"^^ If, 
however, an instruction giving a part of the facts 
only is supplemented by another instruction cover¬ 
ing the entire ground, there is no error.'*^ jf the 
instruction requires the jury to find an absence of 
contributory negligence, it is not necessary that it 
should state that they must find the facts supporting 
their ultimate finding.^8 It should advise the jury 
what effect should be given to a finding that con¬ 
tributory negligence existed.^^ 

The charge must be complete,must not be mis- 
leading,^^ confusing,^^ ^nd, according to decisions 


hended" by defendant, and defendant 
could have avoided consequences to 
himself of plaintiff’s negrligence by 
ordinary care, defendant could not 
recover on cross bill was not errone¬ 
ous.—Maner v. Dykes, 190 S.E. 189, 
65 Ga.App. 436. 

37 . Tex.—Galveston, etc., R. Co. v. 
Burns, Civ.App., 91 S.W. 618—Gal¬ 
veston, etc., R. Co. V. Henning, Civ. 
App., 39 S.W. 302. 

38. Okl.—Flanagan v. Oklahoma Ry. 
Co., 206 P.2d 190—Missouri, etc., R. 
Co. V, Perino, 247 P. 41, 118 Okl. 
138, 47 A.L.R. 283. 

39. Okl.—^Hailey-Ola Coal Co. v. 
Morgan. 134 P. :29, 39 Okl. 71. 

40. Okl.—Schaff v. Richardson, 254 
P. 496, 120 Okl. 70. 

45 C.J. p 1351 note 14. 

Questions to be submitted to jury 
In contributory negligence instruc¬ 
tion are that plaintiff was guilty of 
act of commission or omission at¬ 
tributed to plaintiff, that such con¬ 
duct was negligence on plaintiff’s 
part, and that such negligence, if 
any, directly contributed to plain¬ 
tiff’s injury.—Barrett v. Town of 
Canton, 93 S.W.2d 927, 338 Mo. 1082. 
Submission of issues conjunctively 
Where the facts constituting the 
alleged contributory negligence are 
pleaded conjunctively, no affirmative 
error will arise in submitting the is¬ 
sues in that form.—Ft. Worth & R- 
G. Ry. Co. V. Keith, Tex.Com.App., 
208 'S.W. 891. 

41. Tex.—St. Louis Southwestern R. 
Co. V. Samuels. 123 S.W. 121, 103 
Tex. 54. 

42. Colo.—Boulder Val. Coal Co. v. 
Jernberg, 197 P.2d 156, 118 Colo. 

486. 

Mo.—Steinmetz v. Nichols, 180 S.W. 
2d 712, 352 Mo. 1047—Paisley v. 
Kansas City Public Service Co„ 
173 S.W..2d 33, 351 Mo. 468—King 

V. Rieth. 108 S.W.2d 1, 341 Mo. 467 
—^Watts V. Moussette, 85 S.W.2d 

487, 337 Mo. 'SSS—Reece v. Jeffer¬ 
son Transp. Co., App., 160 S.W.2d 
789—Anderson v. Northrop, 96 S. 

W. 2d 621. 230 Mo.App. 1225. 


Neb.—Toliver v. Rostin, 232 N.W. 

616, 120 Neb. 363. 

45 C.J. p 1351 note 16. 

43. Mo.—Bullmore v. Beeler, App., 
33 S.W.2d 161. 

Tex.—^Dallas, etc., R. Co. v. Harvey, 
Civ.App., !27 S.W. 423. 

44. Mo,—Bullmore v. Beeler, App., 
33 S.W.2d 161. 

45 C.J. p 1351 note 18. 

45. Ky.—Stearns Coal, etc., Co. v. 
Williams, 186 S.W. 931, 171 Ky. 

46. 

46. Tex.—^Kansas City, etc., R. Co. 

V. Meakin, Civ.App., 146 S.W. 1057. 

47. Mo.—Braden v. Friederichsen, 
Floor & Wall Tile Co., 15 S.W.2d 
923, 223 Mo.App. 700. 

45 C.J. p 1351 note 21. 

48. Mo.—Godfrey v. Kansas City 
Light, etc., Co., 247 S.W. 451, 213 
Mo.App. 139. 

49. Wash.—Case v. Peterson, 136 P. 
2d 192, 17 Wash.2d 523. 

50. Ohio.—Tudor Boiler Mfg. Co. v. 
Teeken, 169 N.E. 704, 33 Ohio App. 
512—Cleveland Ry. Co. v. McCoy, 
162 N.E. 699, 28 Ohio App. 318. 

51. Mo.—Cameron v. Small, 182 S. 

W. 2d 565. 

45 C.J. p 1351 note 23. 

Instructions held misleacling 

U.S.—Hazeltine v. Johnson, C.C.A. 

Mont., 92 F.2d 866. 

Ala.—Proctor v. Coffey, 149 So. 838, 
227 Ala. 318. 

Ill. — Piper V. Speroni, 47 N.E.2d 120, 
317 Ill.App. 540. 

Mo.—Silliman v. Munger Laundry 
Co., 44 S.W.2d 159, 329 Mo. 235— 
Breece v, Ragan, 138 S.W.2d 758, 
'234 Mo.App. 1093. 

N.J.—Costello V. Hudson & M. R. 

Co., 145 A. 110, 7 N.J.Misc. 240, 
Ohio.—Ashdown v. Tresise, 160 N. 
E. 602, 26 Ohio App. 575, affirmed 
Tresise v. Ashdown, 160 N.E. 898, 
118 Ohio St. 307. 

45 C.J. p 1351 note 23 [a]. 

Instructions held not misleading 
Cal.—Christy v. Ulrich, 298 P. 135, 
113 Cal.App. 338—Hodge v. Wein- 
stock, Lubin & Co., 293 P. 80, 109 
Cal.App. 393. 
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Ill.—^Kavanaugh v. Washburn, 50 N. 
E.2d 761, 320 Ill.App. 250, appeal 
denied 56 N.E.i2d 420, 387 Ill. 204. 
Mo.—Stokes V. Godefroy Mfg. Co., 
■85 S.W.2d 434. 

Tex.—Orange & N. W. R. Co. v. Har¬ 
ris, Civ.App., 57 S.W.'2d 931, 59 
S.W.2d 217, reversed on other 
grounds 89 S.W.2d 973, 127 Tex. 
13. 

45 C.J. p 1351 note 23 tb]. 

Statutory violation and common-law 
negligence 

Where two alleged causes of ac¬ 
tion against owner and tenant of 
public building charged defendants 
with violating statute concerning 
protection of persons engaged in 
window cleaning, charge on tenant’s 
liability stating that jury should de¬ 
termine whether plaintiff, who fell 
while cleaning a window, was guilty 
of contributory negligence was er¬ 
roneous, and errors therein were not 
cured on ground that third cause of 
action was based on common-law 
negligence, where there was no at¬ 
tempt in main charge to distinguish 
such cause of action from those bas¬ 
ed on violation of statutory duty.— 
Lowenhar v. Commercial Outfitting 
Co., 21 N.Y.S.2d 112, 260 App.Div. 
211, affirmed 34 N.E.2d 376, 285 N.Y. 
671. 

52. Cal.—Burr v. Goss, App., ’205 P. 
2d 61. 

Ky.—Kentucky Public Service Co. v. 
Topmiller. 263 S.W. 706, 204 Ky. 
196. 

Mo.—Silliman v. Munger Laundry 
Co., 44 S.W.2d 159, 329 Mo. 235. 
Instructions held confusing 
Mo.—Reichmuth v. Adler, 155 S.W.2d 
181, 348 Mo. 812. 

Instructions held not confusing 

(1) Charge preventing recovery if 
injured person failed to avoid conse¬ 
quences of negligence,—Seaboard Air 
Line Ry. Co. v. Sarman, 144 S.E. 
810, 38 Ga.App. 637. 

(2) Charge preventing recovery if 
injured person’s negligence caused 
injury.—Seaboard Air Line Ry. Co. 
V. Sarman, supra. 

“Joint negligence” 

An instruction referring to ’‘joint 
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on the question, the charg’e must not be too gener¬ 
al, inconsistent with other instructions given, 
invade the province of the jury,^^ assume the exist¬ 
ence of an unproved fact,^^ or single out and give 
undue prominence to issues, theories, or evidence.^ 

Requests for instructions on contributory negli¬ 
gence have been improperly^S and properly^^ re¬ 
fused or modified^o accordingly as they do or do 
not comply with these requirements. 

§ 295. - Care Required 

a. In general 


b. Time of exercise 

c. Persons in imminent danger 

d. Children 

e. Intoxicated persons 

a. In G-eneral 

The court must instruct the jury as to the degree of 
care required of the plaintiff. 

The court must instruct the jury that plaintiff was 
bound to exercise such care as ordinarily prudent 
persons would use under like circmstances,®^ s-pply- 
ing this definition to the circumstances of the par- 


neg-ligence” of plaintiff and defend¬ 
ant was improper.—Barr v. Mistiouri 
Pac. R. Co., Mo.. 37 S.W.'2d 927. 

53, 'Cal.—Baldridge v. Cunningham, 
87 P.2d 369, 31 Cal.App.2d 12S. 

Mo.—Pearrow v. Thompson, 121 S. 
W.2d 811, 343 Mo. 490—Schide v. 
Gottschick, 43 •S.W.2d 777, 329 Mo. 
64. 

Pailure to point out acts or omis¬ 
sions 

(1) An instruction on a plaintiff’s 
contributory negligence is too gen¬ 
eral when it fails to point out what 
acts or omissions of plaintiff would 
constitute contributory negligence.— 
Pearrow v. Thompson, 121 S.W.2d 
811, 343 Mo. 490—Reece v. Jefferson 
Transp. Co., Mo.App., 160 S.W.2d 789. 

(’2) Contributory negligence Is an 
affirmative defense and, when specifi¬ 
cally pleaded and proved to have con¬ 
tributed to a collision, it may be sub¬ 
mitted for jury’s finding thereon, but 
jury may not be told without specific 
submission of specific contributory 
negligence merely that if they 
thought deceased was guilty of con¬ 
tributory negligence “in any way” 
that plaintiff could recover.—^Pulse 
V. Jones, Mo., 218 S.W.2d 653. 
Concrete instruction 

(1) Concrete, rather than general, 
instruction .on contributory negli¬ 
gence should be given.—Mann v. 
Woodward, i290 S.W. 333, 217 Ky. 
491. 

(’2) It was not error to give con¬ 
crete, rather than general, instruc¬ 
tion on contributory negligence, even 
though latter would have been suffi¬ 
cient.—Wener v. Pope, 273 S.W. 92, 
209 Ky. 553. 

54. Mo.’^—^Roques v. Butler County 
R. Co., App., 264 S.W. 474. 

4'5 C.J. p 1352 note 25. 

55. Mo.—Cento v. Security Bldg. 
Co., 99 S.W. 2d 1—^Noah v. L. B. 
Price Mercantile Co., 231 S.W. 300, 
208 Mo.App. 149. 

Okl.—Oklahoma Power & Water Co. 
V. Jamison, 106 P..2d 1097, 188 Okl. 
118—Owens v. Turman Oil Co., 80 
P.2d 576, 183 Okl. 182. 

45 C.J. p 1352 note 26. 


56. Ala.—Montevallo ' Min. Co. v. 
Little, 93 So. 873, 208 Ala. 131. 

45 C.J. p 1352 note‘27. 

57. Tex.—Dowdy v. Southern Tract. 
Co., Com.App., 219 S.W. 1092. 

Utah.—Kent v. Ogden, etc., R. Co., 
167 P. 666, 50 Utah 328. 

Vt.—^Kilpatrick v. Grand Trunk R. 
Co., 52 A. 531, 74 Vt. 288, 93 Am. 
S.R. 887. 

5S. Ga.—Pollard v. Roberson, 6 S.E. 
2d 207, 61 Ga.App. 472—Pollard v. 
Roberson, 6 S.E.2d 203, 61 Ga.App. 
46'5. 

N.D.—Ignatowitch v. McLaughlin, 
262 N.W, 352, 66 N.D. 132. 

W.Vsu—Wright v. Valan, 43 S.E:2d 
364. 

45 C.J. p 1352 note 33. 

59. Ala,—^Roberts v. McCall, 17 So. 
2d 159, 24'5 Ala. 359. 

Cal.—Bateman v. Doughnut Corpora¬ 
tion of America, 147 P.2d 404, 63 
Cal. App. 2d 711—Halberstadt v. 

Nielsen, 298 P. 37, 113 Cal.App. 313. 
Conn.—^Marra v. Kaufman, 58 A.2d 
736, 134 Conn, 522. 

Ga.—Rome Ry. & Light Co. v. Mc- 
Cartha & Thomas, 138 S.E. 359, 36 
Ga,App. 805. 

Iowa,—Orr v. Hart, 258 N,W. 84, 219 
Iowa 408. 

Mo.—Fierce v. Shapleigh Hardware 
Co., App., 14 S.W.2d 511. 

Ohio.—Foust V. Texas Distributing 
Co., 29 Ohio N.P.,N.-S., 223. 

45 C.J. p 1352 note 34. 

60. Ill.—Craney v. Schloeman, 145 
Ill.App. 313, affirmed 88 N.E. 1046, 
240 Ill. 602. 

61. Ga.—Simmons Co. v. Hardin, 43 
S.E.2d &53, 75 Ga.App. 420—Don¬ 
aldson V. Central of Georgia Ry. 
Co., 159 S.E. 738, 43 Ga.App. 480. 

Ill-—Peterson v. Cochran & McCluer 
Co., 31 N.E.2d 825, 308 Ill.App. 348. 
Iowa.—Tissue v. Durin, 246 N.W. 806, 
216 Iowa 709. 

Md.—Biggs V. Hutzler Bros. Co., 28 
A.2d 609, 181 Md. 50. 

Mo.—Hutchison v. St. Louis-San 
Francisco Ry. Co., 72 S.W.2d 87, 
335 Mo. 82—^Barken v. S. S. Kresge 
Co., App., 117 S.W.2d 674. 

Or.—Johnson v. Roberts Bros., 49 P. 
2d 466, 151 Or. 311. 
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Wash.—^Hooper v. Corliss, 261 P. 645, 

146 Wash. 50. 

45 C.J. p 1353 note 36. 

Careless omission 

Instructions on contributory negli¬ 
gence should extend defense to neg¬ 
ligence by careless omission as well 
as careless action or commission.— 
Ellington v. Chicago, R. I. & P. Ry. 
Co., Mo.App., 45 S.W.2d 105. 

Instructions held correct 

(1) Instruction using the words 
“due care and caution.”—Stivers v. 
Black & Co., 42 N.E.2d 349, 315 Ill. 
App. 38. 

(2) Instruction omitting term “in 
any degree,” where court used equiv¬ 
alent terms, such as “free from any 
negligence contributing to injury,” 
and “free from negligence that in 
any way contributed to injury.*'— 
Bauer v. Reavell, 260 N.W. 39, 219 
Iowa 1212. 

(3) Instruction that it was plain¬ 
tiff’s duty to exercise his faculties of 
sight and hearing to apprise himself 
of danger, and to use ordinary care 
at all times in exercising such sens¬ 
es.—Warnke V. Griffith Co., 24 P.2d 
583^ 133 Cal.App. 481. 

(4) Instruction that one is not 
bound absolutely to see every defect 
or danger in his pathway which is 
plainly observable or even to re¬ 
member existence of every defect of 
which he had knowledge, and that 
he is only required to act as a rea¬ 
sonably prudent person under the 
same circumstances would act.—^Vo- 
gelsburg v. Mason & Hanger Co., 26 
N.W.2d 678, 250 Wis. 24.2., 

(6) Instruction that plaintiffs were 
chargeable not only with what they 
knew but with what, by reasonable 
care, they could have known.—Hol¬ 
combe V. Buckland, C.C.A.W.Va., 130 
F.2d 544. 

' (6) Instructions that plaintiff is 

presumed to know what he reasona¬ 
bly should know and that the greater 
the danger the greater the care re¬ 
quired of him.—^Dym v. Merit Oil 
Corporation, 36 A.2d 276, 130 Conn. 
586. ^ 

(7) Instruction correctly, defining a 
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ticular case,^^ and making ho distinction. on the 
ground of sex in this connection between the or¬ 
dinarily prudent man and the ordinarily prudent wo- 
man^^ or on the ground of the age of plaintiff where 
the undisputed evidence established the fact that he 
was in good health mentally and physically.It 
is error to impose a higher or lower degree of care 
than is implied in this test,^^ or to permit the jury 
to assume that under certain circumstances the test 
would not apply.®^ It is error to use abstract terms 
in defining the care required without relating them 
specifically to the '^ordinarily prudent person” test,^*^ 
or to lead the jury to determine the question of due 
care with reference to the particular plaintiff and 
not by the standard of what a man of ordinary pru¬ 
dence would have done under the same circum¬ 
stances, or to substitute as a standard, in place of 
the conduct of a reasonably ’prudent person under 
the conditions and circumstances of a particular 
case, a given state of facts as constituting contribu¬ 
tory negligence but it is not necessary to define 
''ordinary care.”'^® An instruction that purports to 


define the duty of one party merely is not neces¬ 
sarily objectionable because it fails also to state .the 
duty of. the other party. 

Where a statute imposes the duty on. all persons ^ 
to exercise ordinary care to avoid the consequences, 
of another’s negligence and defines such duty as not 
arising until the negligence of defendant exists or 
is apparent or the circumstances are> such that'an 
ordinarily prudent person would have reason to ap¬ 
prehend its existence, the court may correctly 
charge that "the rule which requires one to avoid 
the consequences of another’s negligence does not 
apply until such person sees the danger or has* rea¬ 
son to apprehend it,”72 but it is error to limit the 
rule to cases where plaintiff has discovered defend-* 
ant’s negligence.An instruction in the terms of 
this statute is not objectionable on the ground that 
it requires a less degree of care than the law re¬ 
quires to discover defendant’s negligence.'^^ An in¬ 
struction substantially in accordance with the stat¬ 
ute is good. 

A request for an instruction is properly granted'^^ 


hidden or latent defect and stating 
that if injuries were proximately 
caused by. latent defects, etc., of 
which plaintiff had no knowledge, he 
would not be required to conduct in¬ 
dependent investigation to discover 
such defects.—Miller v. Pacific Con¬ 
structors, 157 P.2d 67, 68 Cal.App.2d 
529. 

(8) Other instructions held cor¬ 
rect. 

Cal,—Madigan v. O. A. Hale & Co., 
265 P. 574, 90 Cal.App. 151. 

Ind.—Crane Co. v. Newman, 37 N.E. 

2d 732, 111 .Ind.App. 273. 

Ohio.—Torok v. ■ Stambaugh-Thomp- 
spn Co.,, App„ 43 N.E..2d 653. 

45, C.J. p 1353 note 36 [a]. 

Instructions held erroneous 

(1) Instruction, in negligence case, 
that one charged with contributory 
negligence, after appreciating imme¬ 
diate danger, was bound to use every 
possible precaution to prevent acci¬ 
dent.—Mingo V. Extrand, 230 N.W. 
895, ISO Minn. 395. 

(2) Instruction that a slight want 
of ordinary care is an absence of 
that degree of care and vigilance 
which persons of extraordinary pru¬ 
dence and foresight are accustomed 
to use.—Bellrichard v. Chicago & N. 
W. Ry. Co., 20 N.W.2d 710. 247 Wis. 
6JS9. 

(3) Other instructions see 45 C.J. 
p 1353 note 36 .[b]. 

Choice of method! 

(1) In general.—Fierce v. Shap- 
leigh Hardware Co., Mo.App., 14 
S.W.2d 511'. ’ * 

(2) Defendant is, in a proper case, 
entitled to-, instructipn that where 
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there was a safe and usual way 
of doing some act, It was plaintiff’s 
duty as a reasonable, careful and 
prudent person to pursue that course 
rather than risk the danger of doing 
it a more hazardous way.—Stevens 
V. Allis-Chalmers Mfg. Co., 100 P.2d 
723, 151 Kan. 638. 

(3) Instruction held not erroneous 
for failure to limit its application to 
case where existence of emergency, 
sudden peril, or other circumsts,nce 
justifying Such chpice is not shown. 
—Huber v. Henry J. Kaiser Co., 162 
P.2d 693, 71 Cal.App.2d 278. 

62. Kan.—Sharp v. Sproat, 208 P. 
613, 111 Kan. 735. 26 A.E.R. 1421. 

45 C.J. p 1353 note 37. 

63. N.C.—Asbury v. Charlotte Elec- 
I trie R., etc., Co., 34 S.E. 654, 125 

N.C. 568. 

64. Ill.—prear v. Jacksonville R., 
etc., Co.! 217 ni.App. 563. 

65. Cal.—Rivera v. Goodenough, 162 
P.2d 498, 71 CaLApp.2d 223. 

Ill.—Daubach v. Drake Hotel Co., 243 
Ill.App. 298. 

Mo.—Dietz V. Magill, App., 104 S.W. 
2d 707. 

45 C.J. p 1353 note 40. , 

Person with impaired faculties * 
After defining '.‘ordinary care” to 
the jury it would, be misleading to 
instruct them without explanation 
or qualification thatr a person with 
impaired faculties is* required to 
exercise greater care which the jury 
might reasonably understand to 
mean greater than ordinary care as 
defined in the instructions.—Jones v. 
Bayley, ,122 P.2d 293, 49 Cal.App.2d 
C17. 


66. Ya.—Southern R. Co. v. ^ Mason, 

89 S.E. 225, 119 Ya. 256. , ■ 

67. N.T.—Hoyt v. New Tork, etc., 
R. Co., 23 N.E. 565, 118 N.T. 399. 

45 C.J. p 1353 note 42. ' 

68. U.S.—Gloucester Electric Co. v. 
Dover, Mass., 163 F. 139, 82 C.C.A. 
291.' 

69. OkL—Midland Yalley R. Co. v. 
White, 234 P. 762. 109 Okl. 60. 

70. Cal.—Reed v. Stroh, 128 P,2d 
829, 64 Cal.App.2d 183. 

71. Ya.—Atlantic, etc., R. Co. v, 
Reiger, 28 S.E. 590, 95 Va. 418. 

72. Ga.—Wadley v. Dooly, 75 S.E. 

153, 138 Ga. 275. , 

73. Ga.—Mitchell v. Mullen, 164''s. 

E. 278, 45 Ga.App. 285—Mitchell v. 
Mullen, 164 S.E. 276, 45 Ga.App. 
282—Jones v. Aired, 153 S.E. *444, 
41 Ga.App. 472—Georgia R., etc., 
Co. v.'McElroy! 136 S.E. 85, S6 Ga. 
App. 143. ' 

74. Ga.—Southern R. Co. v. Bot¬ 
toms, 134 S.E. 824, 35 Ga^App.) 

804. , 

75. Ga.—^Thomp^on v. POwell, 5 S.E. 

2d,2*60, 60 Ga.App.,796. > 

76. Md.-^Biggs v. Hutzler Bros. 
Co., 28 A.2d 609, 181 Md. " - 

Reciprocal duty > ■ 

In action to recover for injuries 
sustained by customer in ceJUding 
with salesgirl in department^ store, 
trial court did' not err in giAhting 
defendant's prayer that the duty to 
use due care applied both to' plain¬ 
tiff and to .the ..salesgirl. an4 was 
reciprocal.^—jBi^gs, v.* * Hutzler Bros. 

1 Co., supra. ^ » 
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or improperly refused'^'^ if it conforms to these 
rules; if it does not conform, it is properly re¬ 
fused. Refusal to give an instruction is not im¬ 
proper where the substance of it has been given 
through other instructions.*^^ 

b. Time of Exercise 

The jury must not be restricted to a, consideration of 
evidence at the exact moment of the accident. 

Instructions which restrict the jury to the con¬ 
sideration of evidence at the exact moment of the 
accident, not permitting them to look at the facts 
leading up to it, are erroneous but whether an 
instruction does so restrict the jury is a matter of 
construction, and the courts are as a general rule 
not critical as to the exact words used, provided the 
instruction can be reasonably construed as permit¬ 
ting the jury to consider the facts leading up to the 
accident.^l Instructions requiring ordinary care on 
the part of plaintiff ''at the time of” the injury or 
accident have been upheld,especially where the 
words "as charged in the declaration” are added 
and the declaration does not limit the exercise of 
due care to the time of the accident.^^ The words 
"at and just prior” thereto have been criticized as 
likely to mislead the jury, ^4 but an instruction which 
placed the time as "just before and at the time of 


the accident” has been held not improper where the 
only conduct of plaintiff which was in question was 
that immediately before and at the time of the acci- 
dent.^5 So also the phrase, "while he was in the 
exercise of ordinary care for his own safety,” is 
sufficiently comprehensive as to time, the word 
"while” meaning during that time, and necessarily 
implies some degree of continuance, and refers to 
the whole .series of circumstances involved in the 
transaction. S 6 

c. Persons in Imminent Danger 

In a proper case the court must Instruct on the de¬ 
gree of care to be exercised by a person in imminent 
danger. 

In a proper case an instruction on the degree of 
care required of a person in imminent danger may 
be required.S^ Such an instruction need not be 
qualified by the proviso that he acted in the emer¬ 
gency as an ordinarily prudent man would have 
been likely to act under the same circumstances^^ 
or that he exercised the same judgment that an un¬ 
interested bystander might manifest.^^ On the oth¬ 
er hand, it has been held that the instruction should 
make it clear that plaintiff is not wholly irresponsi¬ 
ble for his acts but must use due care under the cir¬ 
cumstances,^^'or extraordinary care where he has 


77. Ill.—Flynn v.’ Chicago City R. 
Co., ,95 N.E. 449, 250 Ill. 460. 

N.Y.—^McDonald v. Holbrook, etc., 
Contracting Co., 93 N.Y.S. 920, 105 
App.Div. 90. 

78 . D.C.—Lippman v. Williams, 147 
F.2d 150, 79 U.S.App.D.C. 334. 

Ga.—^Donaldson v. Central of Georgia 
Ry. Co., 159 S.E, 738, 43 Ga.App. 
480. 

Ill.—^Peterson v. Cochran & McCluer 
Co., 31 N.E.2d 825, 308 Ill.App. 
348. 

Mo.—^Pierce v. Shapleigh Hardware 
Co., App., 14 S.W.2d 511. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Ford, 281 P. 248, 139 Okl. 
64. 

R.I.—Schiano v. McCarthy Freight 
System, 65 A.2d 462. 

45 C.J. p 1353 note 52. 

79. Cal.—^Bosserman v. Olmstead, 

. 176 P.2d 49. 77 Cal.App.2d 236. 

80 . Ill.—^McCormack v. Friel, 63 N.E. 
2d 784, 327 Ill.App. 208~Blumb v. 
Getz, 13 N.E.2d 1019, 294 Ill.App. 
432. 

46 C.J. p 1353 note 63. 

81 . Ill.—Springfield City R. Co. v. 
Clark, 51 Ill.App. 626. See Eggert 
V. Pennsylvania Co., 189 IlLApp. 
68—Schaedel v. Chicago R. Cos., 
182 Ill.App. 70. 

82 . Ill.—Bake Shore, etc., R. Co. v. 
Ouska, 37 N.E. 897, 161 Ill. 232. 

46 C»J. P 1354 note 56. 


83. Ill.—Kinney v. Harlem, 167 Ill. 
App. 35. See Louthan v. Chicago 
City R, Co., 198 Ill.App. 35. 

84. Ill.—Lichter v. Aurora, etc., R. 
Co., 179 Ill.App. 216. 

85. Ill,—Sutton V. Arrow Transfer 
Co., 186 Ill.App. 188. 

06. Ill.—St. Louis Nat. Stock Yards 
V. Godfrey, 65 N.E. 90, 198 Ill. 
288. 

45 C.J. p 1354 note 60. 

87. Ga.—Pollard v. Balon, 6 S.E.2d 
400, 61 Ga.App. 406. 

Ky.—Feck’s Adm’r v. Bell Line, 144 
S.W.2d 483, 284 Ky. 288. 

Aa iastractioa on sudden peril is 
applicable only where at least two 
courses of action were present after 
danger was perceived and where no 
negligence is chargeable to the per¬ 
son to whom such courses of action 
were open.—Perry v. Piombo, 166 P. 
2d 888, 73 Cal.App.2d 569. 

Choice of action 

(1) An instruction that if a party 
In imminent danger has not the 
time to consider and determine which 
is the better or safer course to pur¬ 
sue, and which is the unsafe course, 
his choosing the unwise or unsafe 
way is not necessarily negligence, 
was not erroneous.-^Lopez v. Wisler, 
136 P.2d 816, 68 Cal.App.2d 465. 

(2) An instruction that, where per¬ 
son has choice of two ways of per¬ 
forming an act, one of which is safe 
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and the other of which he knows or 
should know is subject to danger, 
and chooses dangerous way and as 
proximate result thereof is injured, 
such person is guilty of contributory 
negligence, was proper.—Stricklin v. 
Rosemeyer, 142 P.2d 963, 61 Cal.App. 
2d 359. 

(3) Instruction that a person who, 
with knowledge of the danger and 
the existence of a dangerous and 
a safe way of performing an act, 
voluntarily chooses the perilous way, 
is guilty of negligence, was war¬ 
ranted by evidence, and instruction 
was not erroneous for failure to 
limit its application to case where 
existence of emergency, sudden per¬ 
il, or other circumstance justifying 
such choice is not shown.—Huber v. 
Henry J. Kaiser Co., 162 P.2d 693, 
71 Ci:il.App.2d 278. 

Approved forms 

(1) Instruction on sudden peril.— 
Coppenger v. Babcock Lumber & 
Land Co., 8 Tenn.App. 198. 

(2) Instruction on unforeseen 

emergency.—Power Packing- Co. v. 
Borum, 8 Tenn.App. 162. . 

88. Cal.—Carnahan v. Motor Transit 
Co., 224 P. 143, 65 Cal.App. 402. 

45 C.J. p 1354 note 64. 

89. Mont.—Maynard v. City of Hel¬ 
ena, 160 P.2d 484, 117 Mont. 402. 

90. Ind.—^Union Tract. Co, v. El- 
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the duty of exercising extraordinary care.^i Where 
there is evidence to support it, an instruction as to 
the justification of plaintiff's fright, stating that de¬ 
fendant must be shown to have been responsible 
therefor,or that the emergency must have been 
created through no fault of plaintiff,^^ is sufficient, 
and where the evidence requires it the jury should 
be instructed as to the quality of instinctive ac- 
tion.^^ A request for an instruction which does not 
state that the emergency arose without the fault of 
plaintiff is properly refusedand, likewise, where 
plaintiff knew of the presence of the danger his 
request for an instruction on imminent peril is 
properly refused*^® In the absence of evidence as 
to plaintiff’s responsibility for the emergency, such 
instruction is not necessary.97 

d. Children 

The Jury must be correctly instructed as to the 
standard of care to be exercised by children. 

In an action for personal injuries to a child, it is 
the duty of the court, without being requested, to 
instruct the jury that a different rule should be ap¬ 


plied in considering the question of contributory 
negligence from that applicable in the case of an 
adult,and it is error to charge that plaintiff can¬ 
not recover if he was negligent, without stating 
what constitutes negligence in a child,or to per¬ 
mit the jury to fix the standard of care required.^ 
The instruction should state correctly the standard 
of care required,^ but the wording of the instruc¬ 
tion may vary in particular cases.^ The instruc¬ 
tions should be full and explicit.^ An instruction 
on the degree of care required of a child, which is 
correct so far as it goes, but which omits certain 
elements, is improper,^ but it may be supplemented 
and cured by other instructions which supply the 
omitted elements and an instruction fixing the 
wrong standard of care for a child is cured by a 
later charge stating the correct standard.*^ When, 
from the age of a child, it is doubtful whether he 
can be chargeable with contributory negligence, it 
is error for the court in its charge to assume that 
he was of such tender years that contributory neg¬ 
ligence could not be charged to him^ or that he was 
sui juris and chargeable with such negligence.® The 


more, 116 N.E. 837, 66 Ind.App. 

95. 

91. Ga.—Scott V. Torrance, 26 S.E. 
2d 120, 69 Ga.App. 309. 

92. Tex.—^Austin, etc., R. Co. v. 
Beatty, 11 S.W. 868, 73 Tex. 592. 

93. Cal.—^Ackles v. Lane, 35 P.2d 
200, 140 Cal.App. 188. 

45 C.J. p 1354 note 67. 

InstmctiozLs held proper 

Instruction on duties of a person 
suddenly confronted with danger 
"through the negligence of another” 
was not erroneous as failing to in¬ 
clude the element that situation was 
created through no negligence on 
the part of those seeking its bene¬ 
fits, since quoted phrase was equiva¬ 
lent in effect to "caused by the neg¬ 
ligence of the defendant.”—Ohran v. 
Yolo County, 104 P.2d 700, 40 Cal. 
App.2d 298. 

94. N.H.—Kardasinski v. Koford, 
190 A. 702, 88 N.H. 444, 111 A.L.R. 
1017. 

95. • Ala.—Alaga Coach Line v. Foy, 
150 So. 493, 227 Ala. 506. 

Wyo.—Hines v. Sweeney, 201 P. 165, 
201 P. 1018, 28 Wyo. 57. 

96. Cal.—^Huber v. Henry J. Kaiser 

Co., 162 P.2d 693, 71 Cal.App.2d 
278. • 

97. Cal.—^McRae v. Erickson, 82 P. 
209, 1 Cal.App. 326. 

98. Mo.—^Dorlac v. Bueneman, App., 
129 S.W.2d 108. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Rogers. 218 S.W.2d 466. 147 Tex. 
617. 

45 C.J. p 1354 note 72. 


Attention cf jury should be called 
to minority of injured child and that 
child is required to use that degree 
of care which youths of his age are 
accustomed to exercise,—Knabb v. 
Scherer, 187 N.E. 674, 46 Ohio App. 
535. 

99. Tex.—^Allen v. Texas, etc., R. 
Co., Civ.App., 27 S.W. 943. 

1. Wis.—Wills V. Ashland Light, 
etc., Co., 84 N.W, 998, 108 Wis. 
255. 

2 . Ark.—^Arkansas Power & Light 
Co, V. Adcock, 43 S.W.2d 753, 184 
Ark, 614. 

'Fla.—Turner v. Seegar, 10 So. 2d 320, 
151 Fla. 643. 

Ga.—Rogers v. McKinley, 172 S.E. 
662, 48 Ga.App. 262—^Richards v. 
Harpe, 155 S.E. 85, 42 Ga.App. 

123—Clary Maytag Co. v. Rhyne, 
151 S.E. 686, 41 Ga.App. 72. 

Ill.—^Abbs V. Rob Roy Country Club, 
86 N.E.2d 412, 337 Ill.App. 591— 
Levin v. Lauterbach Coal & Ice 
Co., 67 N.E.2d 303, 329 Ill.App. 
180—Cicero State Bank v. Dolese & 
Shepard Co., 18 N.E.2d 574, 298 Ill. 
App. 290. 

Minn.—Squillace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 223 Minn. 
8 . 

N.Y.—Sheffield v. Yager, 11 N.T.S.2d 

673, 256 App.Div. 748. 

Ohio.—Knabb v. Scherer, 187 N.E. 

674, 45 Ohio App. 635. 

Pa.—Mader v. Atkins, Com.Pl., 49 
Dauph.Co. 314. 

Tex.—Dallas Ry. & Terminal Co. v. 
Rogers, 218 S.W.2,d..-456, 147 Tex. 
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617—St. Louis Southwestern Ry. 
Co. of Texas v. Lowry, Civ.App., 
119 S.W.2d 130, error dismissed— 
Dr. Pepper Bottling Co. v. Rain- 
boldt, Civ.App., 66 S.W.2d 496, re¬ 
versed on other grounds, Com.App., 
Schraeder v. Rainboldt, 97 S.W.2d 
679, 128 Tex. 2-69. 

45 C.J. p 1354 note 76. 

Instructions held erroneous 
Ill.—Levin v. Lauterbach Coal & Ice 
Co., 67 N.E.2d 303, 329 Ill.App. 
180. 

3. Md.—^Neas v. Bohlen, 199 A. 852, 
174 Md. 696. 

4. Ark.—^Arkansas Valley Trust Co. 
V. Mcllroy, 133 S.W. 816, 97 Ark. 
160, 31 L.R.A.,N.S., 1020. 

45 C.J. p 1354 note 75. 

5. Ill.—Hurzon V. Schmitz, 262 Ill. 
App. 337. 

45 C.J. p 1354 note 75 [a], p 1355 note 
77. 

6. Ill.—Economy Light, etc., Co. v. 
Hiller, 113 Ill.App. 103, affirmed 
71 N.E. 1096, 211 Ill. 568. 

7. Ga.—Stewart v. Southern Bell 
Tel., etc., Co.,, 62 S.E. 331, 124 Ga. 
224. 

8. N.Y.—McDonald v. Metropolitan 
St. R. Co., 80 N.Y.S. 677, 80 App. 
Div. 233. 

46 C.J. p 1355 note 81. 

9. N.Y.—Garoni v. Compagnie Na- 
tionale de Navigation, 14 N.Y.S. 
797, affirmed 30 N.E. 866, 131 N.Y. 
■614. 
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court makes no improper assumption, however, in 
referring to plaintiff as a child^o or as a child of 
tender year’s.^^ 

The instruction should fully present the issues, 
should be applicable to the pleadings and evidence, 
should not invade the province of the jury,i^ should 
not contain an improper assumption of fact,^^ and 
must not be misleading!^ or conflict with other in¬ 
structions.!'^ 

Requests for instructions are; improperly!^ or 
properly!^ refused accordingly as they do or do not 
comply with these rules and rules governing the giv¬ 
ing of instructions generally. 

e. Intoxicated Persons 

Where there is evidence of the plaintiff's intoxication, 
the jury should be instructed as to the degree of care re¬ 
quired of hini. 

Where there is evidence of plaintiff’s intoxication, 
defendant is entitled to an instruction that ''ordinary 
care” means the care which ordinarily prudent per¬ 
sons, if sober, exercise under similar circumstanc¬ 
es,and such instruction is proper, even though 
not requested,*2! but a failure so to instruct is not 
erroneous if no request is made.^^ It is error under 
such evidence to state the rule of ordinary care as 
that degree of care which may reasonably be ex¬ 
pected of a person in the situation of plaintiff at the 
time of the accident.xhe court should also in¬ 
struct the jury as to the causal relation between the 
intoxication of plaintiff and the accident,and 


that it must have contributed toihis injury if it is to 
bar his recovery.^^ The court also should call to 
the jury’s attention the. bearing of plaintiff's intoxi¬ 
cation on the question whether or not he was negli¬ 
gent,^6 and may specify the act tending to show the 
intoxication provided it includes all of the facts 
bearing on that issue.^"^ It is error for it to charge 
that the fact of intoxication is no defense unless 
plaintiff was so intoxicated as to be unable to exer¬ 
cise ordinary care.^S 

§ 296. - Degree and Extent 

Instructions as to degrees of negligence which may 
or may not bar recovery may be, proper or improper, de¬ 
pending on whether the particular jurisdiction recog¬ 
nizes degrees of negligence., 

In jurisdictions not recognizing degrees of neg¬ 
ligence it is error to give the jury the impression 
that plaintiff is not barred from recovery if his neg¬ 
ligence is slight,and instructions disallowing re¬ 
covery by plaintiff if he is guilty of contributory 
negligence in the least degree are proper,^0 and it 
has been held error not so to charge on request ;3i 
but the phrase "in the slightest degree” is not es¬ 
sential to a correct instruction.^^ ^se of the 

word "materially” in an instruction defining and 
discussing contributory negligence has been held not 
to have the effect of subdividing contributory neg¬ 
ligence into lesser or greater kinds,33 or to invite 
the jury to discriminate between' gradations of con¬ 
tributory negligence as a barrier to recovery.34 


10 . Ill.—Deming- v. Chicago, 151 IST. 
E. S86, 321 Ill. 341, 

11. Ga.^G-eorgia, etc., R. Co. v. 
Watkins, 24 S.E. 34, 97 Ga. 381. 

12. Ark.—^Ar^ansas Valley Trust 
Co. V. Mcilroy,' 133 S.W.. 816, 97 
Ark. 160, 31 L.R.A.,N.S., 1020. 

45 C.J. p 1355 note 85, 

13. Ariz.—Southwest Cotton Co. v. 
•' Clements, 215 P. 156, 25 Ariz. 169. 
Pa.—Bittner v. Glowatsky, Com.Pl., 

20 Iieh.L.J. 260. 

45 C.J. p 1356 note 86. 

14. Cal.—Shannon v. Central-Gal- 
ther Union School Dist., 23 P.2d 
769, 133 CaLApp. 124. 

Tenn.—Taylor v. Robertson, 12 Tenn. 
App. 320. 

45 C.J. pl355 note 87. 

15. Mo.—Simon v. Metropolitan St. 
R. Co., 132 S.Wj 250, 231 Mo. 65, 
140 Am.S.R. 498. 

16. Cal.—Solomon v. Red River 
Lumber Co., 206 P. ^98, 56 Cal.App. 

, , .742. 

46 C.J. ]p 1355 note ?9 k 

17. Mo.—Page v. Unterreiner, App., 
130 S.W.2d 970. 


18. N.T.—Sheffield v. Yager, 11 N.Y. 
S.2d 673. '256 App.Biv. 748. 

45 C.J. p 1355 note 91. 

19. Ill.—Emge v. Illinois Cent. R. 

' Co., 17 N.E.2d 612, 297 IlJ.App. 344. 
Va.—Price v. Burton, 1*54 S.E. 499, 

155 Va. 229. 

45 C.J. p 1356 note 92. 

20. Ky.—Black Star Coal Co. v. 
Slusher, 299 S.W. 732, 221 Ky. 729. 

21. Ky.—Black Star Coal Co. v. 
Slusher, supra. 

22. Ill.—Wilcke v. Henrotxn, 146 Ill. 
App. 481, affirmed 89 N.E. 329, 241 
Ill. 169. 

23. Mo.—^Buesching v. St. Louis 
Gas-Light Co., 6 Mo.App. 85, af¬ 
firmed 73 Mo.‘ 219, 39 Am.R. 503. 

24. Mo.—Voelker v. Hill-O’Meara 
Constr. Co., 131 S.W. 907, 153 Mo. 
App. 1. 

25. Mo.—Voelker v. Hill-O'Meara 
Constr. Co., supra. 

45 C.J. p 1356 note 2. 

26. Tex.—St. Louis Southwestern R.i 
. Co. V; Christian, ,Civ;APP., '169 SW-! 

li02. 

4'5 C.J. p 1356 note 3., 

27. N.G.—^Vann y. Atlantic Coast 
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Line R. Co., 109 S.E. 556, 182 N.C. 
567. 

28. Mo.—Buddenberg v. Charles P. 
Chouteau Transp. Co., 18 S.W. 970, 
108 Mo. 394. 

Wis.—^Fitzgerald v. Weston, 9 N.W. 
13, 62 Wis. 354. 

29. Cal.—Steinberger v. California 
Electric Garage Go., 168 P. 570, 
176 Cal. 386. 

30. Ark.—Hurley v. Gus Blass Co., 
88 S.W,2d 850, 191 Ark. 917. 

Cal.—Botti V. Savin, 275 P. 1029, 97 
Cal.App. 524. 

Ind.—Bain v. Mattmiller, 13 N.E. 2d 
712, 213 Ind. 549. 

46 C.J. p 1356 note 8. 

31. N.Y.—Rydell v. GreenHut, 125 N. 
Y.S. 838, ,140 App.Bir, 926—Hart¬ 
man V. Joline, .112.N.Y.S.: 1057. 

Ohio.—Rogers v. Ziegler, 152 N.E. 
781, 121 Ohio App. 186. , 

32. N.H.—Beardsell v. Tilton School, 
200 A. 783, 89 N.H. 459. 

33. N.J.—^McGarbey v. Atlantic City 
, & S. R. Oo., 8. A.2d 385, 123 ik.J.Law 

281. 

34. N.J.—^McGarbey v. Atlantic City 
& S. R. Co., supra. 
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Hess of the cause‘fdllows necessarily from the es¬ 
tablishment of‘plaintiff's negligence as an existing 
fact.^^ 'It is not necessary that the word *'proxi- 
mate” should be used, if the instruction contains a 
Word or phrase conveying the same meaning.^^ 
Likewise, an instruction containing the word'“prox¬ 
imate" is not made erroneous by the use with it of 
other terms in harmony therewith.'*^ The court 
must also distinguish between negligence which may 
have caused the injury and negligencd-^which may 
have contributed to’ it.^^ It has been held error to 
instruct that plaintiffs negligence to prevent a re¬ 
covery must have contributed materially to his in¬ 
jury or that it “caused,"^5 or was the sole proxi¬ 
mate cause^^ or “the" proximate cause of,, the in¬ 
jury,unless it appears from the charge that the 
term “the proximate cause"^^ or “the sole proxi¬ 
mate cause" was used to mean “a proximate cause" 
contributing with defendant's negligence' to cause 
the injury or that it “proximately caused" in¬ 
stead of proximately contributed to the injury 
or that it “essentially contributed to produce the in- 

35. Wis.—Chicago, etc., R. Co. v. 

Goss, 17 tVis. 428, 8,4 Am.D. 755. 

36. Minn.—Craig v. Benedictine, Sis¬ 
ters Hospital Ass’n, 93 N.W. 669, 

’ 88 Minn. 535. 

37. Ind.T.—Gulf, etc.>.R. Co. v. War- 
lick, 35 S.W. 23-5, 1 Ind.T. 10. 

Tex.—Gulf, etc., R. Co. v. Buford, 

21 S.W. 272. 2 Tex.Civ.App. 115. 

38. Wash.—Rainier Heat, etc., Co. v. 

Seattle, 193 P. 233, 113 Wash. 95. 

45 C.J. p 1356 note 15. 

39. Mo.—Stumpf v. Panhandle'ifilast- 
ern Pipeline Co., 189 S.W.2d 223, 

354 Mo. 208—Barrett v. Town of 
Canton, ;93 S.W.2d 927, 338 Mo. 

1082—Barr v. Missouri Pac. R. Co., 

37 S.W.2d 927—Riley v. Young, 

App., 218 S.W.2d 805. 

Ohio.—Chapman v. Blackmore, 177 
N.E. 772, 39 Ohio App. 426. 

45 C.J. p 1356 note 16. 

Correct instruction on contributory 
negligence is that, if jury find cer¬ 
tain facts constituted negligence on 
part of plaintiff, and that such pegli- 
gence caused or contributed tp the 
injuries complained of, plaintiff can- 
•not recover.—City of Hamilton v. 

Haferkamp,, 4 N.B.2d 995, '53 Ohio 
App. 381. 

Use of words “proximate result/' 

Instead of words ‘'proximate cause," 
was held not to render in,stru<;jtion 
erroneous.—Sloss-ShefReld Steel. & 

Iron Co. V. Stewart, ,56 So. 785, ,788, 

172 Ala. 616. 

Proximate cause and pr6xima,te con¬ 
tributing cause 

A; charge inquiring, whether, jury 
found that plaintiff's contributory 
negligence, if any, was a ‘proximate 
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cause," or a "proximately contribut¬ 
ing cause" of his injuries, was tauto¬ 
logical, since the terms "proximately 
contributing 'cause" and "proximate 
cause" are synonymous.—Dulaney 
Inv. Co. V. Wood, Tex.Civ.App., 142 
S.W.2'd 379, error dismissed, judg¬ 
ment correct. 

40. Mo.^—Barr v. Missouri Peic. R. 

Co., 37 S.W.2d 927—Riley v. Young, 

App., 218 S.W.2d 80'5. 

•45 C.J, p 1356 note 17. ‘ 

: 41. Ind.—Earle v. Porter, 40 N.E.2d 

381, 112 Ind.App: 71. 

: 45 C.J. p 1366 note 18. 

Instmctions held correct 

(1) Instruction defining "contribu¬ 
tory negligence" as negligence of 
plaintiff causing or contributing to 
cause injuries and without which in¬ 
juries would not have occurred and 
that plaintiff's negligence would bar 
recovery if causing or contributing 
to cause injuries.—Hellberg v. Lund, 
250 N.W. 192, 217 Iowa 1. 

(2) Instruction that plaintiff could 
not recover f«r injuries he himself 
caused or to which he had contribut¬ 
ed by' his 'own ' negligence.—Schuster 
V. Gillispie, 251 N.W. 735, 217 Iowa 
386. 

(3) Instruction requiring acts to 
have contributed to injury in ^‘sub¬ 
stantial manner;''—Mattson v. Cra- 
gin, ;272 P. 36, 1^9 Wash.” 638. 

(4) Instruction defining "contribu-! 
tory negligence" as an act or- omis¬ 
sion amounting to wUnt' Of ordinary ' 
care, or failure to conform to law on 
part of plaintiff which occurring and 
co-operating with act or omission or 

1 failure to conform to law on the. part 


of defendant became or constituted a 
cause of plaintiff's injury although 
it might have 'been better to precede 
the word "cause” with the words 
"contributing or cooperating."— 
Smithson v. Mommsen, 276 N.W. 47, 
224 Iowa 307. 

(5) Other instructions see 45 C.J. 
p 1356 note 18 [a]. 

42. Cal.—Olsen v. Standard Oil Co., 
204-P. 393. 188 Cal. 20. 

45 C.J. p 13-57 note 19. 

43. Mich.—McKeller v. Monitor Tp., 
44 N.W. 412, 78 Mich. 485. 

44. Cal.—Straten v. Spencer, 197 P. 
640, 52 Cal.App. 98. 

45 C.J. p 1357 note 21. 

45. Neb.—Hunt v. Chicago, etc., R. 
Co., 146 N.W. 986, 95 Neb. 746. 

46. Cal.—Bickford v. Pacific 'Elec¬ 
tric Ry. Co., 8 P.2d 186, 120 Cal. 
App. 542. 

45 C.J. p 1367 note 23. 

47. U.S.—Mast V. Illinois Cent. R. 
Co., D.C.Iowa, 79 P.Supp. 149. 

Iowa.—Hamilton v. Boyd, '256 N.W. 
290, 218 Iowa 885—Towbef-man v. 
Des Moines City R. Co., 211 N.W. 
854, 202 Iowa 1299. 

N.p.—Engen v. Skeejs, 236 N.W. 24 Q, 
60 N.D. '652. ■' , / ' 

48. Cal.—Flood V. Miura, 8 P.2d 662, 
120 Cal.App. 467^—^Lim Ben v. Ba 7 
cific Gas & Electric Co., 281 P.‘634, 
101 Cal.App. 174. 

4'5 C.J. p 1367 note 26. 

49. Ohio.—^National Mach. Co. . y. 
'Towne, 30 0,C.A. 225. 

50. Ala.—Fail v. Gulf ’ States Steel 
Co., 87 So. 612, ’206 Ala. 148. 


In jurisdictions where degrees of negligence are- 
recognized it is error to confine an instruction on' 
contributory negligence to its proximateness or re¬ 
moteness and ignore the question ofi whether it is. 
slight, ordinary, or gross,35 or charge that the 
slightest want of cafe on the part of plaintiff will 
preclude a recovery.36 An instruction requiring the 
jury to return a verdict for plaintiff unless he con¬ 
tributed equally with defendant to his injuries is er¬ 
ror.^ 7. 

§ 297. —— As Proximate Cause 

The jury must be Instructed that contributory negli¬ 
gence in order to bar recovery must be hot merely a 
contributing cause of the infjury, but a proximate con¬ 
tributing cause. * 

The court must include in the charge on contribu-' 
tory negligence the direction that plaintiff's negli¬ 
gent act, in order to ‘bar; his recovery, must have 
been not merely a contributing cause ■ to the in- 
jury,3S a proximate contributing cause,un¬ 
less on the evidence it appears that the proximate- 
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juiy;’’5i or that it "may” have contributed to the 
in jury,or was a substantial factor in producing 
the injury or that it should have been the "ap¬ 
proximate” cause of the injury.^^ It has been held 
that an instruction defining "proximately contribut¬ 
ing” as contributing "in any degree” to the injury^® 
or "in the slightest degree”56 is correct, but it has 
also been held that the use of the words "in any 
degree” is imp roper,5 7 and that "contributing in the 
slightest degree” is not the equivalent of "proxi- 
ttiately contributing.”58 There is authority for hold¬ 
ing "sole proximate” cause the correct form in de¬ 
fining "contributory negligence.”59 

Instructions with respect to contributory negli¬ 
gence as the proximate cause of the injury must not 

be misleading.60 

Requests for instructions which do not properly 
present to the jury the question of plaintiff's neg¬ 
ligence proximately contributing to his injury are 
properly refused.5^ 

§ 298. - Imputed Negligence 

Where the question of Imputed negligence is in Is- 
«ue, the Jury must be properly instructed as to the effect 
of such negligence on the plaintiff's right of recovery. 

Where, under the issues raised by the pleading 
and proof, the doctrine of imputed negligence be¬ 
comes operative, an instruction on imputed negli¬ 
gence is proper, 52 but not where it appears that this 


doctrine was not or could not be invoked.53 Where 
there is evidence tending to show the existence or 
nonexistence of a joint enterprise or agency be¬ 
tween plaintiff and another whose negligence would 
be imputable to him if the relationship were estab¬ 
lished, the court may properly charge the jury to 
return a verdict for defendant if they find the ex¬ 
istence of the relationship and the other's negli- 
gence,54 and properly refuse to charge that contrib¬ 
utory negligence is no defense ;55 and it is also 
proper to charge that negligence of the third per¬ 
son cannot be imputed to plaintiff if they find that 
the relationship did not exist, 56 or where the negli¬ 
gence of the third person did not proximately cause 
the accident.57 Where there is evidence of the ex¬ 
istence of the relationship, it is error to instruct the 
jury on the basis of an absence of such evidence ;58 
and, where there is no such evidence, the court 
should so instruct the jury,53 and a request for an 
instruction on imputed negligence may properly be 
refused.70 An instruction that plaintiff may recov¬ 
er if injured without his fault by the concurring 
negligence of defendant and a third person, disre¬ 
garding the question of imputed negligence, is prop¬ 
er in the absence of evidence of relationship on 
which imputed negligence is based ;7i it is improper 
if such evidence exists.72 If an instruction on im¬ 
puted negligence is in the form of an instruction on 
defendant’s liability or plaintiff’s right to recover, it 
is error for the court to charge irrespective of de- 


51. Ala.—^Merrill v. Sheffield Co., 53 
So. 219, 169 Ala. 242. 

52 . Cal. — ^Dowd v. Atlas Taxicab, 
etc., Co., 230 P. 958, 69 CalApp. 9. 

63. Conn.—Kinderavich v. Palmer, 
15 A.2d 83, 127 Conn. 85. 

54. Wis.—Vollmer v. Fairbanks, 132 
N.W. 542, 146 Wis. 630- 

55. Iowa.—^Albert v. Maher Bros. 
Transfer Co., 243 N.W. 661, 215 
Iowa 197. 

45 C.J. p 1357 note 31. 

56. Ohio.—Premier Service Co. v. 
Sefton, 166 N.E. 140, 31 Ohio App. 
154. 

67 . Mo.—Cento v. Security Bldgr. Co., 
99 S.W.2d 1. - 

68. Ala.—^McCaa v. Thomas, 92 So. 
414, 207 Ala. 211. 

69 . Ill. — ^Daly v. New Staunton Coal 
Co., 203 IlLApp. 164, affirmed 117 
N.E. 413, 280 111. 175. 

60. Conn.—Cosgrove v. Shusterman, 
26 A.2d 471, 129 Conn. 1. 

61. Cal.—^Dicken v. Souther, 138 P. 
2d 408, 69 Cal.App.2d 203. 

Mont.—^McCulloch v. Horton, 74 P. 

2d 1, 105 Mont. 531, 114 A.L.R. 823. 
N-J.—Gordon v. General Launderers, 
18 A.2d 719, 126 N.J.Law 78. . 


Ohio.—^Community Traction Co. v. 
Jakubec, 175 N.E. 716, 38 Ohio App. 
73. 

W.Va.—Skate v. Podd, 44 S.E,2d 621. 

45 C.J. p 1357 note 35. 

62. Mo.—Schrader v. Kessler, 178 S. 
W.2d 355. 

46 C.J. p 1357 note 37. 

63. Iowa.—Schalk v. Smith, 277 N» 
W. 303, 224 Iowa 904. 

N.T.—Lynn v. Hewit Pharmacies, 
254 N.T.S. 9, 234 App.Div. 805, 

45 C.J. p 1357 note 38. 

64. Mo.—Rawie v. Chicago, etc., R. 
Co., 274 S.W. 1031, 310 Mo. 72. 

45 C.J, p 1357 note 40. 

65. Ark.—Watts v. Safeway Cab & 
Storage Co., 100 S.W.2d 965, 193 
Ark. 413, 

66. N.H.—Leavitt v. Bacon, 200 A. 
399, 89 N.H. 383, 

45 C.J. p 1357 note 41. 

Instructions held proper 

In action for injuries to pedestri¬ 
ans struck by train at crossing, in¬ 
struction in the plural that if they 
needlessly stood beyond liraits of 
traveled road as maintained by pub¬ 
lic authorities, and in doing so neg¬ 
ligently subjected themselves' to dan- 
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[ ger causing or contributing to their 
falling under train, verdict should be 
Lagainst pedestrians unless engineer 
was negligent under last clear chance 
doctrine, was not objectionable as 
instructing that plaintiff husband 
was responsible for, ■ or bound by, 
contributory negligence of plaintiff 
wife.—Dedman v. Oregon Short Line 
R. Co., 63 P.2d 667, 57 Idaho 160. 

67. Nev.—^Nevada Transfer & Ware¬ 
house Co. V. Peterson, 99 P.2d 633, 
60 Nev. 87. 

63. Minn.—^Klande v. Great North¬ 
ern R. Co., 203 N.W. 773, 163 Minn. 
123. 

69. Cal.—Renowden v. Pacific Elec¬ 
tric R. Co., 238 P.- 785, 73 Cal.App 
383. 

45 C.J. p 1357 note 43. 

70. Va.—^Highway Exp. Lines v. 
Plehimg, 40 S.E.2d 294, 185 Va. 
666 . ' - 

45 C.J. p 1357 note 45. ' 

71. Conn.—Sullivan. v. Krivitsky, 
123'A 847, 100 Conn. 508. 

72. Ind.—Terre Haute, etc.. Tract. 
Co. V. Phillips, 132 N.E. 740, 191 
Ind. 374. . 
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fendant's negligence,'^^ or of his negligent act be¬ 
ing the proximate cause of plaintiff’s injury,74 or 
of the fact that, if the third person’s negligence 
‘^contributed in the least degree,” then the finding 
should be for defendant.75 In such case the fact 
that the instruction correctly defines and limits the 
doctrine of imputed negligence will not excuse the 
failure to charge on the doctrine of last clear 
chance where the evidence calls' for an instruction 
on that point.76 A requested instruction assuming 
imputed negligence is properly refused where it is 
not conclusively established.77 

Imputation to child. In jurisdictions where the 
negligence of a parent or guardian cannot be im¬ 
puted to an infant child, the court may properly so 
instruct the jury where the evidence raises that is¬ 


sue,7S and an instruction leading the jury to infer 
that negligence may be imputed is error.7^ In ju¬ 
risdictions where a parent’s negligence is imputed to 
the child, it is proper so to instruct the jury,^® un¬ 
less the child is of sufficient age to take care of 
himself.Si Instructions must be applicable to the 
pleading and evidence,^2 ^nd must be in a form not 
to misleads^ or invade the province of the jury.S4 

Negligence of bailee. Since the negligence of a 
bailee is not imputable to a bailor, the jury should 
be so instructed where the evidence warrants it^^ 

Occupants of vehicles. In applying the forego¬ 
ing rules to occupants of vehicles, the jury should 
be instructed as to the application or nonapplication 
of the doctrine of imputed negligence as to guests,^® 


73. Tex.—Gulf, etc., R. Co. v. Loyd, 
Civ.App., 175 S.W. 721. 

74. Tex.—Gulf, etc., R. Co. v. Loyd, 
supra. 

75. Mo.—Howard v. Scarrilt Est. 
Co., 184 S.W. 1144, 267 Mo. 398. 

76. Md.—United R., etc., Co. v. Car- 
neal, 72 A. 771, 110 Md. 211. 

77. Ind.—Chicago, etc., R. Co. v. 
Lake County Sav., etc., Co., 114 N, 
B. 454, 186 Ind. 358. 

78. Cal.—Caraveo v. Pickwick Stag¬ 
es System, 298 P. 516, 113 Cal.App. 
443. 

Idaho.—Corpus Juris cited in Craig 
V. Village of Meridian, 62 P.2d 145, 
149, 66 Idaho 220. 

45 C.J. p 1358 note 55. 
lustructlohs held proper 

Ind.—Goldblatt Bros. v. Parish, 33 
N.B.2d 835, 110 Ind.App. 368, re¬ 
hearing denied 38 N.E.2d 265, 110 
Ind.App. 368. 

79. Va,—^Williams v. Lynchburg 

Tract., etc., Co., 128 S.B. 732, 142 
Va. 425. 

80 . Mass.—Tucker v. Ryan, 10 N.E. 
2d 73, 298 Mass. 282—Minsk v. 
Pitaro, 187 N.E. 224, 284 Mass. 109. 

81. Mass.—Bessey v. Salemme, 19 M. 
E.2d 75, 302 Mass. 188, 123 A.L.R. 
1156. 

82 . lArk.—Miles v. St. Louis, etc., R. 
Co., 119 S.W. 837, 90 Ark. 486. 

46 C.J. p 1368 note 58. 

83 . Ill.—Perryman v. Chicago City 
R. Co., 89 N.E. 980,. 242 Ill. 269. 

84 . Md.—^Washington, etc., Electric 
R. Co. V. State, 137 A. 484, 163 Md. 
119. 

46 C.J. p 1358 note 60. 

85. Ill.-—De Buck v. Gadde, 49 N.E. 
2d 789, 319 Ill.App. 609. 

88 . U.S.—Marcus .v. Eorcier, C.C.A. | 
Mass., 38 F.2d 8- 

Ark.—Harvey v. Kirk, 168 S.W.2d 
827. 206 Ark. xix. 


Colo.—Lewis v. La Nier, 270 P. -656, , 
84 Colo. 376. 

Conn.—Plucherino v. Shey, 143 A. 
886, 108 Conn. 544. 

Ga.—Kelly v. Locke, 198 S.E. 754, 
186 Ga. 620, mandate conformed to 
199 S.E. 644, 58 Ga.App. 558. 

Ill.—Vanek v. Chicago City R. Co., 
210 Ill.App. 148. 

Mo.—McGrath v. Meyers, 107 S.W.2d 
792, 341 Mo. 412—^Decker v. Liber¬ 
ty. 39 S.W.2d 546. 

N.H.—Mitrich v. Tuttle, 11 A.2d 818, 
90 N.H. 512. 

Ohio.—Paulson v. Emhrey, App., 65 
N.E.2d 660. 

Pa.—Pinkelstein v. McClain, 200 A. 
696, 331 Pa. 198. 

R.I.—Nasso V. Powers, 190 A. 688, 
57 R.I. 490. 

Va.—^Virginian Ry. Co. v. Bacon, 157 
S.E. 789, 166 Va. 337. 

Instructions held proper 

Ala.—Utility Trailer Works v. Phil¬ 
lips, 29 So.2d 289, 249 Ala. 61— 
Moore v. Cruit, 191 So. 252, 238 
Ala. 414. 

Ark.—Harvey v. Kirk, 168 S.W.2d 
827, 20*5 Ark. xix, 

Colo.—Forsythe v. McCarthy, 67 P.2d 
1. 98 Colo. 399. 

Conn.—Kilday v. Voltz, 166 A. 754, 
117 Conn. 170. ' 

Fla.—Myrick v. Griffin, 200 So. 383, 
146 Fla. 148. 

Ga.—^Ault V. Whlttemore, 35 S.E.2d 
530, 73 Ga.App. 16—Great Ameri¬ 
can Indemnity Co. v. Oxford, 27 
S.E.2d 880, 70 Ga.App. 208. 

Ill.—^Budek V. City of Chicago, 279 
Ill.App. 410—^Moore v. Jansen & 
Schaefer, 265 Ill.App. 469. 

Iowa.—Reidy v. Chicago, B. & Q. R. 
Co., 258 N.W. 675, 220 Iowa 1386— 
Fry V. Smith, 253 N.W. 147, 217 
Iowa 1296—Muirhead v. Challis, 
240 N.W. 912, 213 Iowa 1108. 

I Ky.—Tente v. Jaglowicz, 44 S.W.2d 
845, 241 Ky. 720. 

Md.—Gavin v. Tinkler, 184 A, 903, 
170 Md. 461. 


Minn.—Olson v. Kennedy Trading 
Co., 272 N.W. 381, 199 Minn. 493. 
Mo.—Leaman v. Campbell 66 Exp. 
Truck Lines, 199 S.W.2d 359, 355 
Mo. 939—Rodenkirch v. Nemnich, 
App., 168 S,W.2d 977. 

N.J.—Tischler v. West Jersey & S. 
R. Co., 166 A. 485, 110 N.J.Law 
473. 

N.Y.—Anderson v. Burkardt, 9 N.E. 

, 2d 929, 275 N.Y. 281. 

N.C.—Strickland v. Smith, 39 S.E.2d 
381, 226 N.C. 617. 

Ohio.—Valencia v. Akron & Barber¬ 
ton Belt R. Co., 47 N.E.2d 643, 71 
Ohio App. 18, reversed on other 
grounds 13 N.E.2d 240, 133 Ohio St. 
287. 

R.I.—Nasso V. Powers, 190 A. 688, 67 
R.I. 490. 

Tenn.—Davis v. Parris, 1 Tenn.App. 
144. 

Va.—Hague v. Valentine, 28 S.E.2d 
720, 182 Va. 256. 

lustructious held erroneous 

Ark.—Itzkowitz v. Ruebel, 260 S.W. 
535, 158 Ark. 454. 

Cal.—Krupp v. Los Angeles Ry. Cor¬ 
poration, 136 P.2d 424, 57 Cal.App. 
2d 695—Van Noy v. Frank, 61 P. 
2d 1166, 10 Cal.App.2d 423. 

Ga.—Sheppard v. Georgia R. R. & 
Banking Co., 23 S.E.2d 441, 68 Ga. 
App. 697—Happy Valley Farms v. 
Wilson, 17 S.E.2d 207, 66 Ga.App, 
115. 

Ky.—Prichard v. Collins, 15 S.W.2d 
497, 228 Ky. 635. ' . 

Mich.—White v. Huffmaster, 32 N. 
W.2d 447, 321 Mich, 226—Simmons 

V. Rubin, 22 N.W.2d 264, 314 Mich. 
183. 

Mo.—Schmitt v. Missouri Pac. R. Co,, 
102 S.W. 2d 658—Crowley v. Worth¬ 
ington, 71 S.W.2d 744—Smith v. St. 
Louis-San Francisco -Ry. Co., 9 S. 

W. 2d 939, 321 Mo. 105, 

N.H.—Laflamme v. Lewis, 192 A. 861, 
89 N.H. 69. 

N.Y.—^Ferraro v. Garden City Park 
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or fellow servants,or as to the owner or passen- agent,or as to persons engaged in a joint enter-' 
ger for acts of the operator of the vehicle as his ‘ prise,S9 An instruction that negligence of the driv- 


Fjre Com'rs. 18 N.T.S.2d 194, 259 
App.Div. 121. 

K.C.—^Moss V. Brown, 154 S.E. 48, 
199 N.G. 189. 

Ohio.—Currie v. Baltimore & - O. R. 

Co., 2 N.E.2d ‘616, 52 Ohio App. 25. 
OM.—City of Sapulpa v. Ray, 135 P. 

2d 484, 192 Okl, 302. 

Pa.—Finkelstein v. McClain, 200 A. 
696, 331 Pa. 198. 

W.Va.—^Elswick v. Charleston Trans¬ 
it Co., 36 S.E.2d 419, 128 W.Va. 
241. 

42 C.J. p 1283 notes 37, 38. 

Xustractions held. warranted hy 
pleading and evidence 
Cal.—Crutchfield v. Davidson Brick 
Co., 130 P.2d 183, 65 Cal.App.2d 34 
—^Walters v. Du Pour, 22 P.2d 259, 
132 CaLApp. 72, hearing- denied 23 
P.2d 1020, 132 CaLApp. 72—Hughes 
V. Duncan, 300 P. 147, 114 CaLApp. 
676—Bowker v. Illinois Electric 
Co., 297 P. 615, 112 CaLApp. 740. 
Oa.—^Kelly v. Locke, 198 S.E. 754, 
186 Ga. 620, msundate conformed to 
199 S.E. 544, 58 Ga.App. 558. 

Idaho.—^IVIaier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

Ill.—^Wise V. Kuehne Mfg. Co., 53 N. 

E.2d 711, 322 Ill.App. 26. 

Mo.—Cholet V. Phillips Petroleum 
Co., App., 71 S.W.2d 799—Zahrt v.‘ 
Elgasser, App., 21 S.W.2d 883. 

K.D.—Morstad v. Kopald Electric 
Co., 234 H.W. 66, 60 H.D. 325, 

Instructions held properly refused 
Ala.’—Strickland v. Davis, 128 So. 
233, 221 Ala. 247. 

Ariz.—Bruno v. Grande, 251 P. 550, 
,31 Ariz. 206. 

Cal.—Sale v. Illinois Electric Co., 
299 P. 561, 114 CaLApp. 71—John¬ 
son V. Southern Pac. Co., 288 P, 81, 
105 CaLApp. 340. 

Colo.—Consolidated Truck Co. v. 

Jones, 25 P.2d 721, 93 Colo, 297. 
III.—Smithers v. Henriquez, 15 K.E. 
'2d 499, 368 Ill. 588. 

Ind.—^Davis v. Dondanville, 26 H.E. 

'' 2d 568, 107 Ind.App.. 6'65. ' 

Mass.—Bessey v. Salemme, 19 KiE, 
..’2d 75, 302 Mass. 188, 123 A.L.R. 
1156—Caron v. Lynn Sahd & Stone 
Co., 170 H.E. 77, 270 Mass. 340. 

Mo.—^Applebee- V. Ross, 48- S.W.2d 
900, 82 A,L.R. 288. 

N.J.—Tischler v. West Jersey & S. 

' R. Co., 166 A 485, 110 H.J.Law 473 
—Chapman v. Burns, 166 A. 700, 
11 K.J.Misc. 475. 

QkL—Shayle;p,v..West, 185 P.2d 967, 
199 Okl. 386. 

Utah.—Moss V. Taylor, 273 P. 515, 

: 73 Utah 277 .., . 

Va,—Otey v. JPiessing^ 197 S.E. 409, 

^ 170- Va.^ ,S49^yirginia Electric & 
Power Co. v. Oliver, 146 S.E. 200, 
,f52 Va. : 


Instructions held erroneously re¬ 
fused 

Ga.—^Pollard v. Roberson, 6 S.E.2d 
207, 61 Ga,App. 472—Pollard v. 

Roberson, 6 S.E-2d 203, 61 Ga.App. 
465. 

87. U.S.—^Kocher v. Creston Trans¬ 
fer Co., C.C.A.Pa., 166 F.2d 680. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Ohio.—Lacey v. Heisey, 6 ]Sr.E.2d 
699, 53 Ohio App. 451. 

Instructions properly refused 
Ind.—Swanson v. Slagal, 8 ]Sr.E.2d 
993, 212 Ind. 394. 

88. Cal.—^Navarro v. Somerfeld, 94 
P.2d '623, 35 CaLApp.2d 35—Bowker 
V. Illinois Electric Co., 297 P. 615, 
112 CaLApp. 740. 

Okl.—City of Sapulpa v. Ray, 135 
P.2d 484, 192 Okl. 302. 

Ins-feructions held proper or errone¬ 
ously refused 

Cal.—Handley v. Lombardi, $ P.2d 
867, 122 CaLApp. 22. 

Ind.—Gary Rys. Co. v. Michael, 34 
N.E.2d 159, 109 Ind.App. 672. 

Ky.—^Wright v. Clausen, 92 S.W.2d 
93, 263 Ky. 298. 

Instructions held erroneous or prop¬ 
erly refused 

Ky.—^Fischer v. Eby, 114 S.W.2d 763, 
272 Ky. 545. 

Minn.—Kane v. Locke, 12 N.W.2d 
495, 216 Minn. 170. 

Mo.—^Warren v. Giudlci, 50. S.W.2d 
634, 330 Mo. 483. 

N.T.—Griswold v. Hewman, 21 N.Y. 

S.2d 315, 259 App.Div. 1111. 

Ohio,—Logue v. Rouse, 192 N.B. 136, 
47 Ohio App. 476. 

Va.—Johnston v. Kincheloe, ISO S.E. 
640, 164 Va. 370. , 

89. XJ.S.—Gaughan v. Michigan In¬ 
terstate Motor Freight, C.C.A.I1L, 
94 F.2d 266. 

Wash.—Paulson v. McMillan, 111 p. 
2d 983, 8 Wash.2d 295. 

TOiere facts are undisputed, trial 
court has duty .to determine wheth¬ 
er joint enterprise rule under which 
negligence may be imputed is appli¬ 
cable, and so to bharge jury if it is 
applicable.—Lacey v. Heisey, 5 N.E. 
2d 699, 63 Ohio App. 461. ' 

- An instruction definingf '‘joint en¬ 
terprise” between automobile driver 
and occupants, of automobile, in ac¬ 
tion for death’ of occupant in coili- 
sion, was fatally erroneous in form 
in including the phi:as,e to’ be defined 
among the constituent; , elements 
thereof.—Stogdon ' y. .. ' Charleston ' 
Transit Co., 32 S.E.2d 276, 127 W.Va. 
286. . *: ., ^ i 

Ooemjyloyee? • 

The mere existence , of coem- 
plpyee^s status between dravbr and 
other occupant of truck did not jus¬ 

125£ 


tify the appellation of joint enter¬ 
prise” or involve them in a "joint 
prosecution for common purpose,” 
and instruction in action for other 
occupant's death in collision, using 
such phrases, was unnecessary and 
confusing.—^Kocher v. Creston Trans¬ 
fer Co., C.C.A.Pa., 166 P.2d 680. 
Instructions held proper or errone¬ 
ously refused 

U.S.—Melville v. State of Md. to 
Use of Morris, C.C.A.Md., 155 F.2d 
440. 

Ark.—Stockton v. Baker, 213 S.W.2d 
896, 213 Ark. 918—Wilson v. Hollo¬ 
way, 208 S.W.2d 178, 212 Ark. 878. 
Conn.—^Weller v. Fish Transport Co., 
192 A. 317, 123 Conn. 49. 

Mass.—Caron v. Lynn Sand & Stone 
Co., 170 N.E. 77, 270 Mass. 340. 

Mo.—Mendenhall v. Neyer, 149 S.W. 
2d 3'66, 347 Mo. 881—^Parsons v. 
Himmelsbach, App., 68 S.W.2d 841, 
certiorari quashed ‘ State 6x rel. 
Himmelsbach, 85 S.W.2d 420, 337 
Mo. 341. 

Neb.—Hofrichter v. Kiewit-Condon- 
Cunningham, 22 N.W.2d 703, 147 
Neb. 224, 164 A.L.R. 1256. 

N.H.—Clark v. Town of Hampton, 
14,5 A. 265, 83 N.H. 524, 61 A.L.R 
1171. 

Instructions held erroneous or prop¬ 
erly refused 

U.S.—Liberty Baking Co. v. Kellum, 
C.C.A.Pa., 79 P.2d 931. 

Ala,—Langley Bus Co. v. Messer, 133 
So. 287, 222 Ala, 533. 

Ark.—Albritton y. C. M. Ferguson & 
Son, 122 S.W.2d 620, 197 Ark. 436. 
Mo.—Pence v. Kansas City Laundry 
Service Co., 59 S.W.2d 633, 332 Mo. 
930. 

I^'J*—Ceccomancino v. D’Onofrio, 168 
A. 678, 111 N.J.Law 494. 

Or: —Gwin v. Crawford, 100 P.2d 
T012, 164 Or. 215. 

Wash.—^Paulson v. McMillan, 111 P. 

2d 983, 8 Wash. 296. 

Instructions held unwarranted Tby ev¬ 
idence 

Cal:—Mathews v.' Dudley, 297 P. 544, 
212 Cal, 68, corrected 298 P. 819. 
Ga.—Sweet v, Awtrey, 28 S.E.2d 154, 
;70.Ga.App. 334. 

Ky.—Bybee Bros. v. Imes, 155 S.W. 
2d 492 , 288 Ky. l-rT-Dorris v. Ste¬ 
vens’ Adm’r, 99 S.W.2d 756, 266 Ky. 
602—Huls V. Daizeli’ 66 3.W.2d 
28, 252 Ky. 13. 

Me.—Illingworth v. Madden, 192 A, 
273,013,J Me. 159, 110 A.L.R.-1090. 
Mo.—^Warren v. Giudici, 60 S.W.2d 
634, 330 Mo. 483i--r-Heyde’v. Patten’, 
A^p., 39 S.W.2d 813—Titworth v. 

Kuehn, App., 18 S.Vjr.Sd ,127... 

Neb.—Hofrichter v. “liiewit-Condon- 
' Cunningham; 2-2 N.W.2d 703; 147 
Neb. 224, 164 A.L^.1256, - 

N-L^^Wie’se y. Baldanza Bros., 179 
A 377, 13 N.J.Misc. 472, 



65 O.J.S. 


NEGLWmG^J 


§ 299 


er could not be imputed to the guest is bad where 
it excludes the possibility of the guest’s contribu¬ 
tory negligence.^® An instruction on imputed neg¬ 
ligence based on joint enterprise is properly refused 
where the suit is against the driver of the vehicle in 
which the injured passenger was riding.®^ 

g 299. -- Comparative Negligence 

a. In general 

b. Form and sufficiency 

a. In Greneral 

Where the doctrine of comparative negligence Is 
recognized, in a proper case the court should give a correct 
Instruction thereon. 

Where the doctrine of comparative negligence is 
not recognized, an instruction thereon need not and 
should not be given,although it has been held ad¬ 
visable so to instruct the jury as to prevent their 
■indulging in the doctrine' of comparative negli¬ 
gence.®^ In jurisdictions where it is in force in 
'some form by statute, an instruction thereon is 


proper,®^ if supported by the pleadings and evi- 
dence.®5 It should not be given where the doctrine 
of comparative negligence does not enter into plain¬ 
tiff’s theory of his case,®® or where defendant does 
not rely in his answer on a partial defense but 
charges that plaintilf’s negligence was the proxi¬ 
mate cause of the injury.®*^ In jurisdictions where 
contributory negligence is a defense, an instruction 
on comparative negligence should not be given 
where contributory negligence is not pleaded.®^ 
Likewise, an instruction on comparative negligence 
should not be given where there is no evidence of 
ordinary care on the part of plaintiff.®® Where the 
doctrine is in issue, it may not be ignored nor 
may a request for an instruction presenting it be 
refused but it is not necessary that it should be 
stated in the instruction relating merely to the 
measure of damages, if it is given elsewhere in the 
charge.® It has been held, however, that an in¬ 
struction on comparative negligence, although cor¬ 
rect in form and substance, should not be given 
where the evidence is such that instructions on com- 


Ohio.—Simensky v. Zwyer, 178 ,N.E. 
422, 40 Ohio App. 275—Telling 

Belle Vernon Co. v. Krenz, 171 N. 
B. 357, 34 Ohio App. 499. 

Pa.—Hilton v, Blose, 147 A. 100, 297 
Pa. 458. 

Tex.—Louisiana Ry. & Nav. Co. of 
Texas v. Cotton, Civ.App., 1 S.W. 
2d 303. 

Va.—Gaines v. Campbell, 1'66 S.E. 
704,' 159 Va. 504. ‘ 

W.Va.—Stogdon v. Charleston Trans¬ 
it Co., 32 S.E.2d 276, 127 W.Va. 286 
—Horchler v. Van Zandt, 199 S.E. 
65, 120 W.Va. 452. 

90. D.C.—Weber v. Eaton, 160 F.2d 
577, 82 U.S.App.D.C. 66. 

91. Ky.—Adams v. Hiiton, 110 S.W. 
2d 1088, 270 Ky. 818. 

92. S.C.—€orpiis Juris cited in Bed¬ 
ford V. Armory Wholesale Grocery 
Co., 10 S.E.2d 330, 195 S.C. 150. 

Va.—^Waynick v. Walrond, 154 S.E. 

522, 155 Va. 400; 70 A.L.R. 1014. 

45 C.J. p 1358 note ' 63—42 C.J. p 
■1277 note 21. 

Instructions held improper 

(1) In action for damages from 

fire caused by negligence, instruction 
that, where plaintiff and defendant 
are equally negligent, the law leaves 
them where it, finds them, was er¬ 
roneous and. prejudicial as indicat¬ 
ing that contributory negligence was 
dependent 'on whethe-r plaintiff and 
defendant were equally at fault, and 
that jury must compare negligence 
of parties, since the doctrine of com¬ 
parative. fiegligeiice is not applicable. 
—Coleman v. Lurey, 20 S.E.2d 65, 199 
.S,C. 442. . \ , 

(2) Instruction that, if driver of 
.defendant's truck * by ^ exercise of or¬ 


dinary care saw, or should have 
seen, plaintiff’s automobile; and it 
becahie apparent that it was intend¬ 
ing to cross the intersection, in time, 
by exercise of ordinary care, to have 
avoided a collision therewith, defend¬ 
ant would be liable for damages and 
injuries caused by collision was im¬ 
proper, being either erroneous state¬ 
ment of last clear ’ chance doctrine 
or' statement of doctrine of compara¬ 
tive negligence.—^Huber v. Hemrich 
Brewing Co., 62 P.2d 451, 188 Wash. 
235, 

93. U.S.—^Pair v, Floyd, C.C.A.N.J., 
75 F.2d 920. ‘ 

94. Ga.—Southern Ry. Co. v. Bul¬ 
lock, '156 S.E. 456, 42 Ga.App. 495. 

45 C.J. p 1358 note 65. 

95. Ark.—rrJ^issouri Pac. R. Co. v. 
McKinney, 71 g.W.2d 180, 189 Ark. 
69. 

Ga.—Walker v. Southeastern Stages, 
22 S.E.2d 742, 68 Ga.App. 320. 

Neb.—Tempel v. Pfbfiitt, 240 N.W. 
285, 122 Neb, 249, 

46 C.J. p 1358 'note Q6. 

Instructions held warranty 

Ark.—St. Louis Southwestern Ry. 
Co. V. Stbhe, 187 S.W.2d 903, 208 
,Ark. 858..!''. 

Ga.—Cedrone v. Beck, 40 S.E.2d 388, 
74 Ga.App. 488^—^Walker v. South¬ 
eastern Stages, 22 S,E.2d 742, 68 
Ga.App. 320—Mims v. Ragland, 2 
‘S.E.2a 174, 59 Ga.App. 703. 

Neb.—Blanchard v. Lawson, 27 N.W. 

,2d 217, 148 Neb, 299.', 

Wi^.-:-Gibson v. Streeter, 6 N.^.2d 
•6^2, 241‘Wis. 600. : . 

Instructions held not warranted 
Ga.—New - Winder' * Lumber Go. v. .1 
■;Paynfe', 149 S.E. 8^, 40 Ga.App, 188.] 
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Mo.—Kirkdoffer v. St. Louis-San 
■‘Francisco Ry. Co., 37 S.W.2d 669, 
327 Mo. 166. 

Imputed negligence 

In action by passenger of automo¬ 
bile for injuries sustained in colli¬ 
sion between automobile and parked 
wagon, refusal of instruction that, 
in determining proportion of negli¬ 
gence of persons producing plaintiff’s 
injuries, jury could take into consid- 
eratiofi negligence of driver of au¬ 
tomobile, was not error where the 
driver was the husband of the pas¬ 
senger and his negligence was not 
imputable to her.—Bruins v. Brandon 
Canning Co., 257 N.W. 35, 216 Wis. 
387.' 

96. Ga.—Warfield v. Sanbum, 71 S. 
E. 703, 9 Ga.App. 321. 

97. Ariz.—Consolidated Arizona 

Smelting Co.' v. Gonzales, 193 P. 
304, 21 Ariz. 628. 

98. Ga.—Social Circle Cotton Mill 
Co. V. Ransom, 99 S.E. 238, 23 Ga. 
App.' 605. 

99. Ill.—Chicago, • etc., R. Co. v. 
White, 26 Ill.App. 5S6. 

1. N6b.—^Davenport v. Intermoun¬ 
tain R., etc., Co., 187 N.W. 905, 108 

. Neb. 387. 

45 C.J. p 1368 note 72. 

2. Ga.—^Wadley v. Dooly, 75 S.E. 

' 153, 138 Gal 275. ' 

45 C.J. P 1358 note 73. 

3. Mo.—^Henderson v. Heman 

■Oonstn Co., 199 S.W. l045, 198 Mo. 

App. 423. ' ■ 

45 C.J. p 1358 note 74'. ‘ 
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parative negligence in addition to those on negli¬ 
gence and contributory negligence might confuse 
the jury;^ and in a proper case the jury may prop¬ 
erly be instructed that it cannot apply the doc- 
trine.5 In some jurisdictions failure to instruct on 
comparative negligence is not error where plaintiff’s 
negligence is obviously more than slight.® 

b. Form and Sufficiency 

(1) In general 

(2) Under comparative negligence stat¬ 

utes 

(3) Under statutes diminishing amount 

of recovery 

(1) In General 

Where the doctrine of comparative negligence is 
recognized, It has been held that the court should make 
proper reference to the element of comparison between 
the negligence of plaintiff and defendant. 

Where the doctrine of comparative negligence is 
in force independently of statute, it has been held 
that both elements, the slight negligence of plain¬ 
tiff and the gross negligence or willful acts of de¬ 
fendant, must be embraced in the instruction,*^ and 
that an instruction leaving the jury at liberty to 
find for plaintiff, even if he was guilty of great 
negligence, provided defendant was guilty of great¬ 
er negligence, is erroneous.^ The court must re¬ 
fer to the element of comparison of the negligence 
of plaintiff with that of defendant,^ and must quali¬ 
fy its instruction by,the additional statement that 
plaintiff must have been in the exercise of ordinary 
care.^^ 

(2) Under Comparative Negligence Statutes 

Instructions with respect to comparative negligence in 
terms of the statute are proper and correct. 

Under statutes permitting a plaintiff guilty of 


slight negligence to recover against a defendant 
guilty of gross negligence, an instruction stating 
the basis of comparison, slight and gross, in the 
terms of the statute is correctWhere the statute 
further provides that plaintiff’s slight negligence 
shall operate merely to diminish the damages, the 
court must include this provision of the statute in 
its instruction,and an instruction which so states 
the law is correct,even though it does not give 
the jury a standard for diminishing the damages, 
unless, as discussed infra subdivision b (3) of this 
section, the statute itself provides a standard neces¬ 
sitating an instruction as to its terms. Under the 
statute permitting recovery if the negligence of de¬ 
fendant contributed in a greater degree to produce 
the injury than the negligence of plaintiff, the law 
should be submitted to the jury in terms of care 
or fault rather than in terms of degrees of negli- 
gence,i® and base the right of recovery on a com¬ 
parison of whose negligence contributed to the in¬ 
jury in the greater degree rather than on a compari¬ 
son of the negligence of plaintiff and defendant^® 
An instruction that the jury should determine whose 
fault was the greater contributing cause of the in¬ 
jury, that of plaintiff or of defendant and allowing 
recovery only when defendant’s is greater, has been 
held sufficiently to present the law.^*^ A request for 
an instruction which makes no reference to the stat- 
' utory rule may properly be refused.^® 

(3) Under Statutes Diminishing Amount of 
Recovery 

Under statutes merely diminishing the amount of re¬ 
covery, the court must state the statutory rule com¬ 
pletely, together with any statutory exceptions or quali¬ 
fications. 

Under statutes merely diminishing the amount of 
recovery, the court must state the statutory rule 
completely,^® and, according to the judicial deci- 


4. Wash.—Aitonen v. Morse, 240 P. 
14, 136 Wash. 369. 

5. Cal.—Petersen v. Devine, 156 P. 
2d 936, €8 CaLApp,2d 387. 

e. Neb.—Shiman Bros. & Co. v. Ne¬ 
braska Nat. Hotel Co., 18 N.W.2d 
551, 146 Neb. 47. 

7. Ill.—Lake Shore, etc., R. Co. v. 
Johnsen, 26 N.E. 510. 135 Ill. 641. 

45 C.X. p 1359 note 77. 

8 . Ill.—Indianapolis, etc., R. Co. v. 
Evans, 88 Ill. '63. 

45 C.X p 1359 note 78. 

9. Ill.—Chicago, etc., R. Co. v. Mur¬ 
ray, ^2 Ill. 326. 

46 C.J. p 1353 note 79. 

10. Ill.—Toledo, etc., R. Co. v. Cline, 

25 N.E. 846, 135 Ill. 41. . 

46 Cjr. p 1353 note 80. 


11. Neb.—Herman v. Pirestine, 21 
N.W,2d 444, 146 Neb. 730. 

45 C.J. p 1359 note 82. 

12. Wash.—Rustan v. Southern Al¬ 
aska Canning* Co., 205 P. 369, 119 
Wash. 350. 

13. Neb,—Bauer, etc., Co. v. Nation¬ 
al Roofing Co., 187 N.W., 59, 107 
Neb. 831. 

45 C.J. p 1359 note 85. 

14. Cal.—Humphfres v. Western 
Pac. R. Co.. 160 P. 415, 173 Cal. 428. 

15. Mich.—Sonsmith v. Pere Mar¬ 
quette R. Co., 138 N.W. 347, 173 
Mich. 57, rehearing- denied 141 N. 
W. 1091, 176 Mich. 676. 

16. Wis.—Tidmarsh v. Chicago, etc., 
R. Co., 136 N.W. 337, 149 Wis. 690. 

1258 


17. Wis.—Panolf v. Chicago, etc., R. 
Co.. 143 N.W. 1070, 165 Wis. 99. 

45 C.J. p 1359 note 91. 

18. Ark.—McCarty v. Nelson, 195 
S.W. 689, 129 Ark. 280. 

19. U.S.—Sinclair Refining Co. v. 
Tompkins, C.C.A.Miss., 117 F.2d 
596. 

Ga.—Rogers v. McKinley, 182 S.E. 

805, 52 Ga.App. 161. 

Miss.—^Watson v. Holiman, 153 So. 
669, 169 Miss. 685. 

Neb.—Lieb v. Omaha & C. B. St Ry. 

Co., 228 N.W. 364. 119 Neb. 222. 
Ohio.—McKee v. New Idea, App., 44 
N.E.2d 697. 

45 C.J. P 1360 note 94, p 1362- note 31. 

Instruction criticized as not a com¬ 
plete statement of the law of com¬ 
parative negligence but held not er¬ 
ror , under circumstances.-^Emel v. 
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sions on the question, applying it to the facts,and 
in terms which will convey to the jury the meaning 
of the statute,21 provided the pleading22 and evi- 
dence23 authorize such an instruction. Where the 
statute also specifies a method of proportioning the 
damages, the court should instruct as to the stand¬ 
ard set up by the statute,24 and not leave it to the 
jury to make their own standards in accordance 
with their conception of what was reasonable ;25 
but it is not necessary that the court should re¬ 
quire from the jury special findings as to the total 
amount of damages and the amount of the diminu¬ 
tion, 26 It is not proper to charge that contributory 
negligence should not be considered in fixing dam- 
ages,2'^ or that plaintiff’s contributory negligence op¬ 
erates as a bar to his recovery,28 although the court 
should charge, if requested, that contributory neg¬ 
ligence is a partial defense to the extent that dam¬ 
ages are diminished thereby.29 It is not error to 
charge that plaintiff’s contributory negligence does 
not operate as a bar to his recovery where it does 
not preclude the jury from diminishing the damag¬ 
es,20 or, a fortiori, where the charge is supplement¬ 
ed by an instruction that it might be considered on 


the question of damages ;2l but a contributory neg¬ 
ligence instruction which does not.tell the jury that 
plaintiff’s recovery should be reduced in proportion 
to his negligence is erroneous.22 

Where proper instructions as to diminution of 
damages under the statute have been given, the 
court may properly refuse a request as to plaintiff’s 
duty to exercise care,23 or it may properly further 
instruct that, if plaintiff is not guilty of negligence 
in any degree, he may recover the full measure of 
damages.24 The court may not instruct the jury to 
allow full compensation where there is evidence jus¬ 
tifying a diminution of damages.25 Where the is¬ 
sue presented by plaintiff^s contributory negligence 
is merely diminution of damages and not that of a 
bar to recovery, it is error to qualify contributory 
negligence as a basis for diminution by the phrase 
^^but for which he would not have been injured,*”26 
and an instruction which presents the rule relating 
to diminution of damages is erroneous if in any way 
it may reasonably mislead the jury into believing 
that the right to recover is in issue.2One may not 
complain of instructions which present the question 
in the most favorable manner.22 


Standard Oil Co., 220 N.W. ‘685, 117 
Neb. 418. 

Instructions held proper or errone¬ 
ously refused 

Ark.—Missouri Pac. R. Co. v. Brown, 
115 S.W.2d 1083, 195 Ark. 1060. 
Miss.—Crosby Lumber & Manufac¬ 
turing Co. V. Durham, 179 So. 285, 
181 Miss. 559, suggestion of error 
overruled 179 So. 854, 181 Miss, 
659—Morrell Packing Co. v. Bran- 
ning, 124 So. 356, 15,5 Miss. 376. 
Instructions held erroneous or prop¬ 
erly refused 

Ala.—Pollard v. Crowder, 194 So. 161, 
239 Ala. 112. • 

Ill.—Elliott V. Atchison, T. & S. F, 

R. Co., 262 Ill.App. 466. 

Neb.—Killion v. Dinklage, 236 N.W. 
757, 121 Neb. 322. 

20. U.S.—Pennsylvania Co. v. Shee- 
ley, Ohio, 221 P. 901, 137 C.C.A. 
471. 

21 . Ga.—Scarborough v. Walton, 136 

S. E. 830, 36 Ga.App. 428. 

45 C.J. p 1360 note 96. 

Instructions held adeQ.uate 
Va.—Norfolk & W. Ry. Co. v. White, 
163 S.E. 530, 158 Va. 243—^Norfolk 
& W. Ry. Co. V. White, 160 S.E. 
218. 

22 . Mo.—O'Donnell v. Baltimore & 
O. R. Co., 26 S.W.2d 929, 324 Mo. 
1097. 

23 . Ga.—^Pollard v. Roberson, 6 S. 
E.2d 203, 61 Ga.App. 466. 


24. Diminution In proportion to neg¬ 
ligence attributable to plaintiff 

Ark.—Bradley Lumber Co. v. Tarvin, 
27 S.W.2d 520, 181 Ark. 1145. 

Ga.—Southern Ry. Co. v. De Floor, 
11 S.E.2d 922, -63 Ga.App. 650— 
American Bakeries Co. v. Johnson, 
200 S.E. 485, 59 Ga.App. 150—Gos¬ 
sett V. Kraft Phenix Cheese Cor¬ 
poration, 198 S.E. 298, 68 Ga.App. 
265—Barnes v. Kittrell, 190 S.E. 
39, 65 Ga.App. 319—Southern Ry. 
Co. V. Bullock, 156 S.E. 456, 42 Ga. 
App. 495—Standard Oil Co. v. Par¬ 
rish, 161 S.E. 641, 40 Ga.App. 814 
—Southern Ry. Co. v. Reed, 149 S. 
E. 582, 40 Ga.App. 332. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed in 

Graves v. Hamilton, 177 So. 360— 
St. Louis & S. F. Ry. Co. v. Nich¬ 
ols, 138 So. 364, 161 Miss. 795— 
Morrell Packing Co. v. Branning, 
124 So. 356, 165 Miss. 376. 

Mo,—Ramey v. Missouri Pac. R. Co., 
21 S.W.2d 873, 323 Mo. 662, certio¬ 
rari denied Missouri Pac. R. Co. v. 
Ramey. 50 S.Ct. 162, 280 U.S. 614, 
74 L.Ed. 656. 

Ohlo.—Zeis v. Kaechele, 163 N.E. 42, 
29 Ohio App. 54. 

45 C.J. P 1360 note 98 [a]. 

25. U.S.—Seaboard Air Line R. Co. 
V. Tilghman, N.C., 35 S.Ct. 653, 237 
U.S. 499, 69 L.Ed. 1069. 

26. Tex.—St. Louis, etc,, R. Co. v. 
Reichert, Civ.App., 227 S.W. 660. 

27. Or.—Tabor v. Coin Mach. Mfg. 
Co., 166 P. 629, 86 Or. 194. 

28. Ark.—Seaman-Durwiing Corpora¬ 


tion V. Haralson, 29 S.W.2d 1085t 
182 Ark. 93. 

Or.—Hollopeter v. Palm, 291 P. 380^, 
134 Or. 546, modified on other 
grounds 294 P. 1056, 134 Or. 546, 
and appeal dismissed 52 S.Ct. 15, 
284 U.S. 572, 76 L.Ed. 497. 

Va.—Norfolk & W. Ry. Co. v. White, 
163 S.E. 530. 158 Va. 243—Norfolk 
& W. Ry. Co. V. White, 160 S.E. 
218. 

45 C.J. P 1360 note 8. 

29. Miss.—^Waterford Lumber Co. v. 
Jacobs, 97 So. 187, 132 Miss. 638. 

30. Miss.—Illinois Cent. R. Co. v. 
Archer, 74 So. 135, 113 Miss. 168. 

31. Miss.—Mississippi Cent. R. Co. 
V. Lott, 80 So. 277, 118 Miss. 816, 
certiorari denied 39 S.Ct. 391, 249 
U.S. 616, 63 L.Ed. 803. 

32. Ark.—Missouri Pac. R. Co. v. 
Moore, 197 S.W.2d 284, 210 Ark. 
643. 

33. Or.—Dickerson v. Eastern, etc.. 
Lumber Co., 155 P. 175, 79 Or. 281. 

34. Ga.—Brown v. Sanders, 160 S.E. 
542, 44 Ga.App. 114. 

N.C.—Jones v. Norfolk Southern R, 
Co., 97 S.E. 48, 176 N.C. 260. 

35. Ill.—Houchens v. St. Louis, etc., 
R. Co., ^21 Ill.App. 440. 

Miss.—Davis v. McCullers, 89 So. 158, 
126 Miss. 621. 

36. Ky.—Nashville, etc., R. Co. v. 
Henry, 164 S.W. 310, 158 Ky. 88. 

37. Or.—Stewart v. Portland R., etc., 
Co., 114 P. 936, 58 Or. 377. 

38. Ark,—^Missowi Pac. R. Co. v. 
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Where the. statute, contains a further provision 
denying plaintiff recovery if he could have avoided 
the injury by <j)rciinary care and did not do so, the 
court must explain the rule and its modification,^^ 
and not charge merely in the words of the stat¬ 
ute and, where the court, after charging the rule 
correctly, later gives an instruction robbing defend¬ 
ant of the benefit of the rule, the latter instruction 


65 aj.s. 

Under the doctrine of comparative negligence it 
has been held that the jury should be instructed that 
plaintiff cannot recover if his negligence is equal 
to, or greater than, that of defendant.42 

Federal Employers^ Liability Act, In employees' 
actions under the Federal Employers' Liability Act 
the jury should be given appropriate instructions on 
the effect of plaintiff's contributory negligence as 
diminishing recovery, ^3 but such-an instruction need 


is erroneous,'^^ 


Powell, 120 S.W.2d 349, 196 Ark. 
’ S34. 

Wis.—Boss V. Koberstein, 264 K.W. 
642, 220 Wis. 73. 

39. Ga.—Georgia Stages v. Pitman, 
31 S.K2d 887,‘71 Ga.App. 671—Pol¬ 
lard V. Kent, ‘200 S.E. 542, 59 Ga. 
App. 118—Berry v. Jowers, 200 S. 

' R 195, 59 Ga.App. 24. 

45 CX P 1360 note 3. 

Slnstmctioii held propear or not er¬ 
roneous 

Ga.—Berry v. Jowers, 200 S.E. 195, 
59 .Ga.App. 24—Maner v. Dykes, 
190 S.E. 189, 55 Ga.App. 436—Hex- 
ter V. Burgess, 184 S.E. 769, 52 Ga. 
App. 819—Georgia By. & Power 
Co. V. Shaw, 149 S.E. 657, 40 Ga. 
App. 341. 

Instructions held erroneous 
Ga.—Georgia Stages v. Pitman, 31 

S.E.2d 887, 71 Ga.App. 671. 
Instructions on comparative negli¬ 
gence and contrifeutory negH. 
gehce 

(1) In action for injuries received 
in automobile collision, wherein de- 
fend^ts filed cross "action for dam¬ 
age to automobile, charge was not 
open tb objection that rules of law 
embodied in statutes providing that 
a plaintiff is not entitled to recover 
if by ordinary- care jhe could have 
avoided conse<juences of- defendant’s 
negligence and providing that in ac¬ 
tion against railroad for injuries, if 
the complainaint and' the agents of 
the railroad are*;both at fault, the 
complainant may recover but the 
damages shall be diminished in ac¬ 
cordance with the' amount of fault 
attributable to him, were so includ¬ 
ed that they modified each other.— 
•Wallace v. Howard, 198 S.E. 812, 68 
Ga.App. 428. 

<2)..An instruction which charged 
on the ^subject of cornparative negli¬ 
gence” and contributory negligence 
was not erroneous as stating in im- 
m’ediate conneption with each other 
two dist'inct^' rules of law without 
explanation where the two principles 
of law were -^iveii in such a manner 
as not-to leaVe 'the impression that 
one qualified the other.—Poflard v. 
Kent, -200 S.E.-542, 59 Ga.App. 118. 

40. Ga.—Howard v. Georgia B. 

104-S.E: 26, 25 Ga.App. 636'.'’ 

41. Ga.—;Georgia, etd., - B. . Co* 


Shiver, 121 S.E. ■69-6, 31 Ga.App. 
716. 

42. Ga.—^Happy "Valley Farms v. 
Wilson, 17 S.E.2d 207, 66 Ga.App. 
115—Thompson v. Powell, 5 S.E. 
2d 260, GO Ga.App. '796—Berry v. 
Jowefs, 200 S.E. 195, 59 Ga.App. 24- 
—-Emory TTniversity v. Shadburn, 
171 S.E. 192, 47 Ga.App. 643, af¬ 

firmed 180 S.E. 137, 180 Ga. 595— 
Jones V. Aired, 158 S.E. 802, 43 Ga. 
App. 312—^Western & A. B. B. v. 

' Groover, ISS' S.E. 600, 42 Ga.App. 

200 . . . 

Diminution in case of Joint tort-' 
feasors 

(1) In action against only one of 

two or more'joint tort-feasors, plain¬ 
tiff is entitled to a recovery unless 
negligence of plaintiff equals or ex¬ 
ceeds that of tort-feasor against 

whom action is instituted, and in 

such case it is not proper for court 
to charge that plaintiff may recover 
unless negligence of plaintiff equals 
or exceeds combined ’negligence, of 
joint tort-feasors.—Smith V.” Ameri¬ 
can Oil Co., 49 ■S.B.2d ‘90. 77 Ga.ilpp. 
463. 

(2) In action against dealer and 

oil company for death of .housewife 
killed when kerosene..exploded, fail¬ 
ure, in charging on comparative neg¬ 
ligence, to differentiate defendants' 
negligence, .was not error, since de¬ 
fendants’ negligence, if any. was the 
same in selling kerosene which was 
below legal standard.—General Oil 
Co. V. Crowe, 18.7 S.E. 221, 54 Ga. 
App. 13.9. ' , ' ■ . , 

lustructlons held proper 
Ga.—Etheridge v. Guest, 12 S.E.2d 
483, 63 Ga.App. 637—Coble v. Geor¬ 
gia Motor Express, 8’S.E.2d 724, 62 
Ga.App. 566—Gossett v. ICraft 
. Phenix Cheese Corpbrhtiom'198' S. 
B. 298, 58 Ga.App.- 265—Georgia 
Bailroad & Banking Co.' v. FaVmer, 
164 H.B. 71, 45 'Ga.App. 130. •' 

Instructions held erroneous , . . 

Ga.—Shackleford y. jRidley, 31 S.E. 
^d 429* iX Ga-Apb. 5’68—:S 9 uthern 
By. Co. V. Alexander, 2 S,E.2d 2jl9, 
59 Ga.App. 852L-i^itchen v. Mul¬ 
len',- 164 S.E. 276/ 45 Ga.App. 282. - 

43^ Mo.—^Bock V. Chicago, etc., B1 
Co., 219 S.W. 919, .281 Mo., 532. ‘ 

45 q.J. p.1352 note 21, [aj,; 
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Instructions held proper or errone- 
,ously refused 

■Q.S.—^Atchison, T. & S. F. By. Co. v. 
Ballard, C-C.A.Tex., 108 'F.2d 768, 
rehearing denied, 109 F.2d 1012,’cer¬ 
tiorari denied Ballard v. Atchison, 

T. & S. F. B. Co., 60 S.Ct. 1096, 
310 U.S. 646, 84 L.Ed. 1413. 

Ala.—Louisville & H. B. Co. v. Park¬ 
er, 138 So’ 231, 223 Ala. 626, cer¬ 
tiorari dismissed 63 S.Ct. 94, 287 

U. S. 569, 77 L.Ed. 501. 

Cal.—^Haskins v. Southeirn Pac. Co., 
39 P.2d 895, 3 Cal.App.2d 177. 
Fla.—Atlantic Coast Line R. Co, v. 

McIntosh, 198 So. 92, 144 Fla. 356. 
Ga.—Western & A. R. R. v. Loch- 
‘ ridge, 152 S.E. 474, 170 Ga. 208, 
certiorari denied 50 S.Ct. 461, 281 
U.S, 762, 74 L.Ed. 1171—Southern 
By. Co. V. Heaton, 6 S.E.2d 339, 61 
Ga.App. 386—Western & A. B. B. v. 
Hughes, 142 S.E. 185, 37 Ga.App. 
771, affirmed 49 S.Ct. 231, 278 U.S. 
496, 73 L.Ed. 473. 

Ind.—^Wood V. Chicago Sc E. B. Co., 
20 H.B.2d 642, 215 Ind! 4‘$7—Chi¬ 
cago & Erie B. Co. v. Patterson, 
34 H.E.2d 960, 110 Ind.App. 94- 
Ky.—Louisville & N*. R. Co. v. Ste¬ 
phens, 182 S.'W.2d 447, 298 Ky. 328 
—Louisville & H,. B, Co. v. Jolly's 
’ Adm'x, 23 S.V.2d 5,64; 232 Ky. 7'q2j 
certibrari denied Louisville & U. 

R. Co. V. Jolly, 51 S.Ct. -26, 282 U. 

S. 847,'75 L.Ed. 751. 

Mo.—^IVestover v. Wabash By. Co., 6 
S.W.2d 843, certiorari denied Wa¬ 
bash ,By. Co. V. Westoyer, 49 S.Ct. 
31, 278 U.S. 632, 73 L.Ed. 550. 

N.C.—McCrowell v. Southern By. Co., 

20 S.E.2d_352, 221 K.C. 366, 

Utah.—Miller v. Southern Pac. Co., 

21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, ,290 U.S. 697, 78 L.E81 j 
600. . , - . 

Wash.—Cross v./Spokane, P. & S. By. 
Co., 291 P. 336, 158 Wash. 428, 71 
A.L.B. 451, certiorari denied Spo¬ 
kane, P. & S. B. Co. V. Cross, 5i 
S.Ct. 345, 283 U.S. 821, 75 L.Ed. 
1436.*’ , . , 

Instructions held erroneous or prop¬ 
erly. jjefused , : 

Ala.^Mobile' &, O. R, Co. v. Williams, 
129 So. 60, 221 Ala. 402. 

Mo.—Bird v. St. Louis-San Francisco 
.By. Go,*. 78 S.W.2d '389, 336 Mo. 
316.' ;;; ' 
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not be given where, there is no evidence to warrant 
itA* 

I 300 . —— “Last Clear Chance” or “Hu¬ 
manitarian” Doctrine 

When in issue an (instruction on the humanitarian 
doctrine, or the doctrine of last clear chance, should be 
given. 

Instructions in actions brought under the humani¬ 
tarian doctrine are governed by the same rules as 
instructions in other cases.^5 An instruction on 
the last clear chance or humanitarian doctrine is 
proper if it is in issue,^6 but, if plaintiff in his decla¬ 
ration relies on his freedom from contributory neg¬ 
ligence,^'^ or in some^S but not other^^ jurisdictions, 
if he does not place the doctrine in issue by his al¬ 
legations, or the evidence conclusively shows that 
the doctrine could not be invoked,^0 it is error to 
give the instruction. Before an instruction may be 
given on the last clear chance doctrine there must 
be substantial evidence of all the elements essen¬ 
tial to the application of the doctrine.An omis¬ 


sion to give the instruction is not error in the ab¬ 
sence of a request to give it,^2 and a refusal to 
charge at the request of defendant is not error, 
since the doctrine is solely for plaintiff’s benefit.^^ 
Where warranted by the evidence, plaintiff’s case, 
may properly be submitted on the issues both of pri¬ 
mary negligence and negligence under the humani¬ 
tarian rule.^'* 

In separate instruction. The proper practice is 
to submit the last clear chance in a. separate in¬ 
struction.^^ 

Sufficiency of instruction. An instruction that, 
notwithstanding plaintiff had been guilty of negli¬ 
gence which contributed to the injury, if defendant 
could, by the exercise of ordinary care, have avoid¬ 
ed the accident, he would be liable, has been held 
to be proper,^® but, where it places on defendant a 
burden to exercise a higher degree of care than that 
which would have been used by a person of ordi¬ 
nary prudence under similar circumstances,^'^ or ex¬ 
pands his duty so that it would begin before plain- 


—Sherry v. Pennsylvania R. Co., 
290 N.T.S. 17, 248 App.Div, 439. 
qy ,—Donaghy v. Oreg'on-Washing’ton 

R. & Nav. Co., 288 P. 1003, 133 Or. 
6'63, rehearing denied 291 P. 1017, 
133 Or. 663. 

'W'ash.—Cross v. Spokane, P. & S. Ry. 
Co., 291 P. 336, 158 Wash. 428, 71 
A.L.R. 451, certiorari denied Spo¬ 
kane, P. & S. R. Co. V. Cross, 51 S. 
Ct.'345, 283 U.S. 821, 75 L.Ed. 1436. 
Instructions held, not misleadingf or 
confusiugr 

Ga.-^Southern Ry. Co. v. Lunsford, 
194 S.E. 602, 57 Ga.App. 63, certio¬ 
rari denied ,69 S.Ct. 78, 305 U.S. 
619, 83 L.Ed. 395. 

Instruction held not inconsistent 
Mo.—Hampton v. Wabash R. Co., 204 

S. W.2d 708, 356 Mo. 999, certiorari 

denied 68 'S.Ct. 460, 333 U.S. 833, 
92 L.Ed. 1117.' • ■ ■ 

44. U.S.—^Louisville & N". R. Co. v. 
Mount, C.C.A.Ohio, 35'P.2d 634. 

45.. Mo.—Hangge v. Umbright, 119 
S.W.2d 382. ' ’ 

»ight to instruction 

In a case submitted under the hu¬ 
manitarian negligence ’’rule, defend¬ 
ant is entitled to a defense instruc¬ 
tion submitting .facts in evidence 
tending to disprove one or more of 
the basic facts on which the human; 
itaria^n rule rests.—Branson v. Aber¬ 
nathy Furniture Co., 130 S.W.2d 662, 
844 Mo. 1171. 

A converse humanitarian negli¬ 
gence ipstruc,tion, does not submit 
affirmative (defense, and, therefore, 
doesf not heed to be as specihc con¬ 
cerning plaintiff’s 


cause instruction.—^Branson v. Aber¬ 
nathy Furniture Co., supra. 

46. Cal.—Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
108 —Gardini v. Arakelian, 64 P.2d 
181, 18 Cal.App.2d 424. 

D.C,—Hard v., Try-Me Bottling Co., 
122 F.2d 963, 74 App.D.C. 360. 
lowa.-^Spaulding v. Miller, 264 N.W. 
8, 220 Iowa 1107—Steele v. Brada, 
239 N.W. 538, 213 Iowa 70S. 

Ky.—Lieberman v. .McLaughlin, 2'6 
S.W.2d, 753, 233 Ky. 763. , 

Okl.—Easton v. Branson, 292 P. 39, 
145 Okl. 99. , 

Tenn.—Tennessee Electric Power Co. 

V., Day, 10 Tenn.App. 334. 

Ya.—Stuart v. Coates, 42 S.E.2d 311, 
186 Va. 227—Nelson v. Dayton, 36 
S.E.2d 535,, 184 Va. 754—Keeler v. 
Baumgardner, 171 S.E. 592, 161 Va. 
507. 

'W’.Va.—Davenport v. Haupt, 169 S.E. 

333, 113 W.Va. 695- 
45 C.J. p ,1361 note 17. 
lustructicus held proper or not er¬ 
roneous , , 

Ark.—Arkansas Power & .Light Co. 
V. Heyligers, 67 S.W.2d 1021, 188 
Ark. 816. , , 

Mo.—Robison v. Chicago Great West¬ 
ern R, Co., App., 66 S.W.2d 180; ' 

47. Conn.—^Vignone v. Pierce & Nor- 

‘ ton Co., 33 A.2d 427, 13-0 Cohn. 309. 
45 C.J. p 1361 note 18; : 

48. Tenn.—Kemp v. Caruthe'rs, li 
Tenn.App. 201: 

45 C.J. P 1361 note 19. W* : 

49. Fla.—Beckej , V. , B.lum,^ 194. So. 

275,^42 Fla. 60. ' ‘ 

lEteneral aliegpatioa |6f negii^rehce, if 
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evidence is sufficient, ' will support 
instruction on last clear chance doc¬ 
trine. 

Ind.—Del-Mar Garage v, Boden. 179 
N.E. 729, 95 Ind.App. 317. 

Mo.—Jarboe v. Kansas City Public 
Service Co., 220 S:W.2d 27. 

50. W.Va.—Waller v. Norfolk & W. 
Ry. Co., 152 S.E. 13, 108 W.Va. 676 
—McLeod V. Charleston Laundry 
Co., 145 S.E. 756, 106 W.Va. 361. 

45 C.J. P 1361 note 20. 

51. Cal.—Keller v. Arden Farms, 139 
P.2d 47, 59 Cal.App.2d 506—^Hell- 
man V. Bradley, 56 P.2d 607, 13 Cal. 
App.2d 159—Howard v. Clark, 84 
P.2d 529, 29 Cal.App.2d 374—Sad¬ 
ler v. Benson, 293 P. 126, 109 Cal. 
App. 405. 

52. Ind.—Lathrop v . Frank Bird 
Transfer Co., 142 N:E. 868, 81 Ind. 

‘ App. 549. 

53. Conn.—Boyd ‘v. Geary, 12 A. 2d 

644, 126 Conn. 396. “ “ 

54. Mo.—State ex rel. * Tunget v. 
Shain, 10l 'S.W.2d'1, 340 Mo. 434. 

55. N.C—Carolina Pow- 
' er, etc,,’ Co., ‘ 104 ^E.'161, 180 N.C. 

216. \ \ 

56. : Mo.-^Fair v. Thompson, App., 
212 S.W.2d 923. 

46 C.J. p 1361 note 24. 

Iustru,c1don, held not erroneous .as 

covering other grounds of sieged 
negligence, on which case was not 
submitted.-^—Robison _ ’ v. Chicago 
Great’Western R. Co., Mb.App., 66^ S. 
W.2d.l80. ; 

57. Mo.—Pabst V. ArmbrUster, App., 

91 S.W.^d 652.' * ‘ , 

46 C.J. p 1361 note 26. ‘ 
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tiff is in a position of imminent peril,or condi¬ 
tions plaintiff’s recovery on proof of a greater de¬ 
gree of negligence than is implied from defendant’s 
failure to exercise ordinary care,^^ it is erroneous. 
The instruction must condition defendant’s liability 
on his knowledge of the situation in time to act on 
it,®® although, where such knowledge is admitted by 
defendant, it is not error for the court to assume its 
existence as a fact.®^ It should be so worded as to 
require a finding that the negligence, if any, of de¬ 
fendant was the proximate cause of the injury,®^ 
and to exclude recovery based on primary negli- 
gence.®3 Likewise, it has been held not to be error 
to omit a reference to defendant’s discovery of peril 
in one part of the charge if it is included in another 
and the earlier instruction is framed on that basis.®^ 
An instruction on the last clear chance doctrine 
must condition defendant’s liability on plaintiff’s 
contributory negligence not continuing up to the 
time of the accident,®® and an instruction ignoring 
the evidence that plaintiff’s contributory negligence 
did so continue,®® or stating that defendant would 
be liable if he could have avoided the injury, even 
though plaintiff could likewise have avoided it,®^ is 
erroneous. An instruction that the person who has 


the last clear chance to avoid the accident, notwith¬ 
standing the previous negligence of plaintiff, is sole¬ 
ly responsible covers the ground on this point and 
is a correct statement of the doctrine,®S although, 
if it does not apply the law to the facts, it is sub¬ 
ject to criticism on that ground.®® It is not neces¬ 
sary, however, that the instruction should require 
the jury to find that plaintiff was oblivious to his 
peril in order to recover,*^® or to find that plaintiff 
was in inextricable peril,and a requested instruc¬ 
tion as to why plaintiff failed to discover his peril 
may properly be refused.72 

The court in charging on the humanitarian doc¬ 
trine must cover all the grounds of negligence al¬ 
leged;'^® and a charge on some of the alleged neg¬ 
ligent acts ignoring others is erroneous.74 emer¬ 
gency instruction has been held to have no place in 
an action submitted solely on the humanitarian doc¬ 
trine.*^® 

The court must avoid contradictory instructions 
exempting defendant from liability if plaintiff was 
guilty of negligence proximately contributing to hia 
injury and subjecting him to liability in certain cas¬ 
es notwithstanding plaintiff’s contributory negli- 


58. Mo.—^Poague v. Kurn, 140 S.W. 
2d 13, 346 Mo. 153. 

59. Tenn.—Owen v. Jackson R., etc., 
Co., 1 Tenn.Clv.App. 413. 

60. U.S.—Mast V. Illinois Cent. R, 
Co., D.C.Iowa, 79 F.Siit)p. 149. 

Cal.—Box V. Van Slooten, 101 P.2d 
780. 38 CaLApp.2d 554. 

Mo.—Rytersky v. O’Brine, 70 S.W.2d 
538, 335 Mo. 22. 

45 C.J. p 1361 note 27. 

Actual knowledge 

An instruction on last clear chance 
doctrine was not erroneous because 
it contained provision that defend¬ 
ant had actual knowledge of plain¬ 
tiff's perilous situation.—Gillette v. 
City and County of San Francisco, 
107 P.2d 627, 41 Cal.App.2d 758. 
Constructive knowledge 

Instruction in action submitted 
under humanitarian doctrine suffi¬ 
ciently required finding that motorist 
was to be charged with constructive 
knowledge of pedestrian's perilous 
position in..time to .have avoided in¬ 
juring her.—Robinson v. O'Shanzky, 
Mo.App., 96 S.W.2d 895. 

61. ■ Colo.—Murray v. Newmyer, 182 
P. 888, 66 Colo. 459. 

(S2. Mo.—Borgstede v. Waldbauer, 
88 S.W.2d 373, 337 Mo. 1205. 

63. Mo.—McCall v. Thompson, 156 
S.W.2d 161, 348 Mo. 795—-White v. 
Kansas City Public Service Co., 
149 S.W.2d 375, 347 Mo. 895~Hag- 
erman v. Rodgers, App., 101 S.W. 


2d 526—Cummings v. Holly, App., 
60 S.W.2d 52. 

Instructions held erroneous or prop¬ 
erly refused. 

(1) Instruction authorizing verdict 
on negligence under humanitarian 
doctrine which permitted jury to find 
for plaintiff on any of primary neg¬ 
ligence charged and then eliminated 
contributory negligence as a defense 
to such primary negligence was prej¬ 
udicially erroneous as humanitarian 
submission.—Mayfield v. Kansas City 
Southern Ry. Co., 85 S.W.2d 116, 337 
Mo. 79. 

(2) Defendant in negligence case 
has right to have his theory submit¬ 
ted by instructions, but, where a re¬ 
quested instruction includes primary 
negligence, which has no place in 
case submitted solely on humanitari¬ 
an doctrine, giving of such instruc¬ 
tion injects foreign and prejudicial 
issues and is properly refused.— 
Francis v. Missouri Pac. Transp. 
Co., Mo.App., S5 S.W.2d 915. 

64. Ala.—Southern Express Co. v. 
Roseman, 91 So. 612, 206 Ala. 681. 

65. N.H.—Small v. Boston & M. R. 
R., 159 A. 298, 86 N.H, 330. 

45 C.J. p 1361 note 30. 

66. Ind.—Union Tract. Co. v. Elm¬ 
ore, 116 N.E. 837, 6*6 rnd.App. 95, 

Wash.—Eraseth v. Farrell, 29 P.2d 
680, 176 Wash. 365. 

67. Cal.—Garrison v. Pearlstein, 229 
P. 348, 68 Cai.App: 326. 
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. 68. Cal.—Townsend v. Butterfield, 
143 P. 760, 168 Cal. 564. 

69. Gal.—Townsend v. Butterfield, 
supra. 

Requested instruction proi>erly re¬ 
fused 

Instruction on last clear chance, 
failing to include element of negli*. 
gence in failing to avoid accident, 
was properly refused.—^Pearce v, 
Elbe, 276 P. 389, 98 Cai.App. 101. 

70. Mo.—^Perkins v. Terminal R. 
Ass'n of St. Louis, 102 S.W.2d 
915, 340 Mo. 868—Nabe v. Schneil- 
man, App,, 254 S.W. 721, 

As a general rule, however, the in¬ 
struction authorizing a verdict for 
failure to warn should also require 
the jury to find that the injured par¬ 
ty was oblivious of impending peril. 
—Borgstede v. Waldbauer, 88 S.W, 
2d 373, 337 Mo. 1205. 

71. Mo.—Die! v, St. Louis Public 
Service Co., 192 S.W.2d 608, 23& 
Mo.App. 1046. 

72. Ga.—Lovett v. Sandersville R, 
Co., 34 S.K3d 664, 72 Ga.App. 692. 

73. Mo.—Good Roads Co. v. Kansas 
City R. Cos,, App., 217 S.W. 858. 

74. Mo.—Good Roads Co. v. Kansas 
City R. Cos., supra, 

75. , Mo.—Jarboe v. Kansa-s City 
Public Service Co., 220 S.W.2d 27— 

, Teague v. Plaza Exp. Co.. 190 S. 
W,2d 254. 364 Mq. 582. 



65 C.J.S. 


NEGLIGENCE 


% 301 


gence;'^® but instructions are not contradictory or 
misleading merely because they combine charges on 
defendant's negligence, proximate cause, and the 
last clear chance,or because they combine charges 
on the humanitarian doctrine and instructions deny¬ 
ing the right of recovery v^here there is contribu¬ 
tory negligence,or a charge on the humanitarian 
doctrine and another instruction on imputed negli¬ 
gence requiring the jury to find that plaintiff was 
exercising ordinary care for his safety.'^^ 

If the case is properly submitted solely on defend¬ 
ant’s liability under the humanitarian rule, the ques¬ 
tion of contributory negligence is eliminated and 
need not be submitted,^® and it has been held that ’ 
to submit it under such circumstances is error 
but it is otherwise where the case is not submitted 
solely on the humanitarian doctrine. Where the 
case is properly submitted on the humanitarian doc¬ 
trine, it is not error to refuse an instruction that 
plaintiff could not recover if guilty of contributory 
negligence,or that, if notwithstanding the neg¬ 
ligence of plaintiff the injury would still have oc¬ 
curred, his right of recovery is not defeated.^^ On 
the contrary, it is proper to inform the jury that 
contributory negligence is no defense.^® A re¬ 


quested instruction that, if certain acts of plaintiff 
continued to the time of the accident, he cannot re¬ 
cover is properly refused as assuming that such 
continued acts constituted contributory negli¬ 
gence.^® The instruction need not require a finding 
that plaintiff was free from contributory •negli¬ 
gence.®'^ 

§ 30i. Inevitable Accident 

In a proper case an instruction on Inevitable accident 
may be given, but not where the evidence discloses negli¬ 
gence. 

Whether an instruction on inevitable accident 
should be granted in any case depends on the facts 
of the particular case.®® The charge can be given 
only where the pleadings, or the defense and evi¬ 
dence at the trial, raise the issue.®^ The fact that 
it is not pleaded as an affirmative defense does not 
preclude an instruction on unavoidable accident,^® 
since it may be relied on under a general denial of 
a general allegation of negligence.®^ The necessity 
of a charge on the law of inevitable accident de¬ 
pends on the state of the proof, the charge being 
necessary where the evidence tends to prove acci- 
dent,®2 even though such evidence is developed un- 


76. Mo.—McCall v. Thompson, 155 
S.W.2d 161, 348 Mo. 795. 

45 C.J. p 1362 note 38, 

77. Mo.—Rawie v, Chicago, etc., R. 
Co., 274 S.W. 1031, 310 Mo. 72. 

45 C.J. p 1362 note 39. 

78. Cal.—Brown v. Yocum, 298 'P. 
845, 113 Cal.App. 621. 

Mo.—Kirchof v. United R. Co., 135 
S.W. 98, 155 Mo.App. 70. 

Ohio.—Dreihs v. Taxicabs of Cincin¬ 
nati, 186 N.E. 832, 45 Ohio App. 
129. 

79. Mo.—Todd v. Kansas City P.,. 
Cos., App., 237 S.W. 868. 

80. Mo.—Schulz V. Smercina, 1 S. 
W.2d 113, 318 Mo. 486—Duckworth 

V. Dent, App., 135 S.W.2d 28, re¬ 
versed on other grounds 142 S.W. 
2d 85, 346 Mo. 518. 

j^eb.—Wilfong v. Omaha & Council 
Bluffs St. Ry. Co.. 262 N.W. 537, 
129 Neb. 600. 

45 C.J. P 1350 note 98. 

81. Mo.—McCall v. Thompson, 165 
S.W.2d 161, 348 Mo. 795—^White v. 
Kansas City Public Service Co., 
149 S.W.2d 376, 347 Mo. 895—Dilal- 
lo V. Lynch, 101 S.W.2d 7, 340 Mo. 
82—Wholf V. Kansas City, C. C. & 
St. J. Ry. Co., 73 S.W.2d 195, 335 
Mo. 620—^Willhauck v. Chicago, R. 
I. & P. Ry. Co., 61 S.W.2d 336, 332 
Mo. 1165—Silliman v. Hunger 
Laundry Co., 44 S.W.2d 159. 329 
Mo. 235—Schulz v. Smercina, 1 S. 

W. 2d 113, 318 Mo. 486. 

46 C.J. P 1351 note 99. 


82. Mo.—Wholf V. Kansas City, C. 
C. & St. J. Ry. Co., 73 S.W.2d 195, 
335 Mo. 620. 

83. Mo.—Burgess v. Garvin, 272 S. 
W. 108, 219 Mo.App. 162. 

84. N.J.—^Merklinger v, Lambert, 72 
A, 119, 7'6 N.J.Law 806. 

85. Mo.—Smithers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017—^Doherty v. 
St, Louis Butter Co., 98 S.W.2d 742, 
339 Mo, 996—Brown v. Alton R. 
Co., 151 S.W.2d 727, 236 Mo.App. 
26. 

86. Ala.—^Southern R. Co. v. Lime 
Cola Bottling Co., 98 So. 1, 210 Ala. 
336. 

87. Iowa.—Lynch v. Des Moines Ry. 
Co., 245 N.W. 219, 215 Iowa 1119. 

Kan.—Birdsong v. Meyers, 40 P.2d 
430. 141 Kan. 140. 

88. Md.—Vizzini v. Dopkin, 6 A. 2d 
637, 176 Md. 639. 

The only legitimate purpose to be 
served in submitting unavoidable 
accident is to call matter to atten¬ 
tion of jury so that it will not he 
overlooked, and so that jury will un¬ 
derstand that they do not necessari¬ 
ly have to find that one or the other 
of parties to the suit was to blame 
for occurrence complained of, and 
purpose is fully accomplished when 
jury are told that occurrence in ques¬ 
tion was an unavoidable accident if 
it happened without negligence of 
either of the parties to the suit.— 
Wheeler v. Glazer, 153 S.W.2d 449, 
137 Tex. 341, 140 A.L.R. 1301—City 
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of Coleman v. Kenley, Tex.Civ.App., 
168 S.W.2d 926—Herndon v. Halli¬ 
burton Oil Well Cementing Co., Tex. 
Civ.App., 154 S.W.2d 163, error re¬ 
fused. 

la order to raise the issue of un¬ 
avoidable accident, evidence must 
present a specific theory under which 
the accident could have happened de¬ 
spite exercise of sufficient care by 
all the persons involved,.—Johnson v. 
Hodges, Tex.Civ.App., 121 S.W.2d 371, 
error dismissed. 

89. Ohio.—^Williams v. Burrell, 182 
N.E. 889, 43 Ohio App. 341, 

Issue of unavoidable accident is 

not raised, unless there is evidence 
tending to prove that injury resulted 
from some cause other than negli¬ 
gence of one of parties.—Magnolia 
Coca Cola Bottling Co. v, Jordan, 78 
S.W.2d 944, 124 Tex. 347, 97 A.L.R. 
1513. 

90. Cal.—Jolley v, Clemens, 82 P.2d 
51. 28 Cal.App.2d 55. 

91. Cal.—Jolley v. Clemens, supra— 
Sitkei V. Ralphs Grocery Co., 77 
P.2d 311, 25 Cal.App.2d 294. 

92. Cal.—Smith v. Harger, 191 P.2d 
26, 84 Cal.App.2d 361. 

Okl.—Rowton V. Kemp, 125 P.2d 1003. 
190 Okl. 658. 

Tex.—^Airline Motor Coaches, Inc. v. 
Fields, 166 S.W.2d 917, 140 Tex. 
221 . 

Wash.—^Webb v. City of Seattle, 167 
P.2d 312, 22 Wash.2d >596, 158 A.L. 
R. 810—^Brewer v. Berner, 131 P. 
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der allegations in the declaration of negligence and 
wantonness on the part of defendant.^^ It should 
not be given in the absence of such evidence,or 
when both the petition and the answer charge neg¬ 
ligence,^® oj- where the evidence in the case estab¬ 
lishes the fact that the emergency resulting in the 
accident was itself the result of defendant’s negli¬ 
gent act,96 or that plaintiff’s injuries must have been 
received either through his own or defendant’s neg- 
ligence.97 Any instruction on vis major should 
.state tlie doctrine with due regard to its limited 

scope.9S 

Sufficiency of instruction. The charge, when giv¬ 
en, must , in some fprm .convey to the jury the idea 
of the inevitableness of the accident,99 and defend- ' 
ant’s^ and plaintiff’s^ freedom from fault, and must. 
npt ignore facts in evidence tending to prove that 
the injury was not due to accident but to the neg- ‘ 
ligence of defendant.^ The giving of an instruc- 

3. Verdict and Fir 


tion on unavoidable accident Without informing the 
jury what the law regards as an unavoidable acci¬ 
dent is misleading,^ and to charge on “accident,” 
using the term without explaining its meaning in 
the law,® or referring to it as a “misadventure,”® 
is error, and words to that effect are properly strick¬ 
en from a requested instruction.'^ Charging on ac¬ 
cident as injury resulting from “accident or casualty 
and not from negligence on the part of defendants” 
is correct and it is even held that an instruction 
using the words “mere accident,”9 or “merely the 
result of accident,”^® without more, is correct, 
since defendant’s freedom, from negligence is in¬ 
ferred therefrom; but there is, authority to the con- 
trary.^^ It is error to define an “act of God” as a 
natural event not reasonably to, be anticipated, in 
the absence of further definition of the term “rea¬ 
sonable anticipation.’’^^ The refusal of requested 
instructions is proper when they do not conform to 
this rule,l9 and improper when they do.^^ 

)INGS, AND Review 


§ 302. Verdict and Findings 

' Verdicts generally are discussed infra § 303; spe¬ 
cial verdicts and findings infra § 304. 

Examine Pocket Parts for later cases. 


§ 303. - Verdict Generally 

A verdict in ,a civil action based on negligence should 
be construed and given effect according to its intendment. 

The rules applicable in civil actions generally 
have been applied to verdicts in civil acti.ons based 
on negligence. 1® A verdict in such an action should 


’■2d 940, 15 Wash.Sd 644—O’Connell 
‘V. Home Oil Co., 40 P.2d 991, ISO 
Wash. 461. 

• 45 C.J. P 13-62 note 45. 

93. ‘Ala.—Boyette v. Bradley, 100 So. 
. 647, 211 Ala; Zl6. ‘ 

94. Mo.—Hog-an v. Kansas City 

^Public Service Co., 19 S.W.2d 707, 
322 Mo. HOB, 65 A.L.R. 129. 

45 C.J. p 1362 note 47, 

"96. Ohio.—^Williams v. Burrell, 1S2 
K.E. 889, 43 Ohio App. 341—Avra 
V. Karshner, 168 N'.E. 237, 32 Ohio 
App. 492. 

96. Conn.—Pietryclca, v. . Simolan, 
120 A. 310. 98 Conn, 490. : 

45 C.J. p 1362 note 48. 

,97. CaL—Astone v. Oldfield, 155 P. 

2d 398, 67 Cal.App.2d 702. 

Minn.—Corpus ^ris cited in Wright 
v. Minneapolis St; Ry. Co-, 23’K. 

‘ W.2d 347, '357, 222 Minh. 105. ‘ ' 

Okl.—Mount V. iSrichols, 177 P.2d 
.. 1013, 198-Okll^282. , . 

Or.—Curtis v. ^Keller, 29SP. 196, 136 

«Qr. :67: ( 

Wash.—Corpus Juris cited in Brewer 
A V, . Berner, 131 P;2d 94G; 942, 15 
, ■ ■Was-lt.2d. 644.V,...;/ ' 

45 C.J. p 1362 note 49. 
aa N'.Y.-^Seamah v/ Curtiss Flyiri'g 
■ Service, - 247- IT.Y.S. 251, ‘ 231 App. 
Eiv. 867: 1 , ■ ' ‘ ‘ .... 


99. Okl.—^Shawnee v, Bennett, 243 P.! 

190, 116 Okl. 38. 

45 C.J. p 1362 note 50. 

1. Ga.—Eisher: Motor Car Co. v. 
Seymour, 71 S.B. 764, 9 Ga.App.. 
465. 

45 C.J. p 1362 note 51. ; 

2. Mo.—Maxey v. Metropolitan St. 

R. Co., -68 S.W, 1063, -95 Mo.App. 

303. ' . . 

3. Mo,— Zeis V. St. Louis Brewing 
Ass’n, 104 S.W. 99, 205 Mo. 638. 

4. Md.—^Peoples Drug Stores v. 

Windham, 12 A.2d 532, 178 Md. 172 
—Vizzini v. Dopiiii, 6 A. 2d 637, 
176 Md. 639. ' • . 

Definition held proper 
CaL—Sitkei v. Ralphs Grocery Co., 
77 P.2d 311,. 25 Cal.App-2d 2'‘94. 
Tex.—Green v. Texas & Pacific Rail¬ 
way Co., 81 S.W.2d 669, 125 Tex. 
168—^Anizan fir. Paguettt, Civ.App., 
113 S,W.2d 196/ error dismissed— 
Amberson v. Woodiil;' Civ.App., 108 

S. W.2d 852, error dismissed— 

. Wichita Valley Ry.*‘Co/v.. Minor,, 

Civ.App., 100 S.W.2dil071—Joy V. 
Oaig, ■ Civ.App., 94 S.W.2d 624, er¬ 
ror dismissed. 

5. Ill. — Kellar v. Shippee; 45 Ill.App. 

377. ■ ‘ ■ 

Neb.—Hankins'v.' Reimers, 125 N.W. 

■ 516,'86 Neb. 307.** ’ 
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[ 6. Mo.—Zeis v. St. Louis Brewing 
A^s’n, 104 S.W. 99, 205 Mo. 638. 

7. Ariz,—Jerome Verde Copper Co, 
V. Riley, 192 P. 429, 21 Ariz. 655. 

8. Mo.—^IVebb v. Baldwin, 147 S.W. 
849, 165 Mo.App. 240. 

9. Mo.—-Webb v. Baldwin, supra. 

45 C.J. p 1362 note 58. 

10. Mo.—^Henry v. Grand Ave. R. 
Co.. 21 S.W. 214, 113 Mo. 525. 

11. Ill.—Cohen v. Weinstein, 23l ‘111. 
App. 84—Paulsen v. McAvoy, 226 

Ill.App. 605. 

12. Idaho.—Rice , v. Oregon Short 
Line R. Co., 198 P.' 161, 33 Idaho 
565. 

45 C.J. p 1362 note 61. 

13. Ala.—^Demopolis Tel. , Co'. v. 
Hood, 102 So. 35, ,212 Ala. 216— 
Montevallo Min. Co. v. Little,' 93 
So. 873, 208 Ala. 131. " 

14. Cal.—McVay v. Central Califor¬ 
nia Inv. Co., 91 P. 745, 6 CaLApp. 
184. 

45 C.J;..p 1362 .note 63. • 

15. Pa.—Harris v. E.‘Oostdyk Motor 
Transp. Corporation,. 17 A.2d 347, 
340 ’Pa. 478. 

Pinality of vterdict 
When a * verdict ' was orally an¬ 
nounced in court and there ’was no 
dissent from any juror, such action 
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be Gonstrued^^ and given effect^*^ according to its 
intendment, and it should be read as a whole,^8 in 
conjunction with pertinent parts of the record.^^ 
Surplusage, such as where a verdict finds for de¬ 
fendant with the addition of the words '"not 
guilty,should be disregarded. 

A general verdict constitutes a , finding of every 
material, necessary, and issuable fact submitted to 
the jury in favor of the prevailing party,-^2 and a 
verdict in favor of plaintiff necessarily determines 
in his favor the isshe of defendant’s negligence,23 
as well as the issue of the contributory negligence 
of plaintiff,24 except where plaintiff’s contributory 
negligence- would not defeat a recovery by him.25 
A general verdict in favor of plaintiff oh one charge 
in the complaint has been, held to constitute, in ef¬ 
fect, a finding against him on another charge in the 

complaint.26 

If , the jury find a verdict against all of several de¬ 
fendants, the verdict must be joint, without appor¬ 
tionment of degrees of negligence between them.27 
In an action by several plaintiffs against the same 
defendant, a verdict in favor of one plaintiff is not 
necessarily inconsistent with,a verdict against an-- 
other plaintiff.28 


§ 304 

§ 304. - Special Verdicts and Finding 

a. In general 

b. Necessity 

c. Sufficiency 

a. In General 

Findings by the Jury, or by the court In an action 
tried without a Jury, in civil suits based on negligence 
should be construed and given effect according to their 
intendment. 

In accordance with the rules applicable to findings 
in civil actions generally, findings by the jury,29 or 
by the court in' an action tried without a jury,2<> 
in civil suits based on negligence should be con¬ 
strued and given effect according to their intend¬ 
ment. Where several acts of negligence are treat¬ 
ed as the basis of an action and a special finding of 
a particular act or acts of negligence of which de¬ 
fendant -was guilty is made, such a special finding 
has been held to amount to an acquittal of defend¬ 
ant of any other acts of negligence alleged,31 for 
the reason that such a finding constitutes a decla¬ 
ration that the general verdict is not based on any 
other form of negligence^^ and that all other neg¬ 
ligence alleged in the pleadings or mentioned in the 
evidence is, excluded as a basis for the general ver- 
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wjELs final and the verdict stood as 
rendered, although after the verdict 
was sealed the foreman Of the jury 
refused to permit a juror to change 
his vote, where the, juror did not dis¬ 
sent when the verdict was announced 
in court.—Havranek v. City of Pitts¬ 
burgh, 25 A.2d 703, 344 Pa. 376. 
•Verdicts held snfi^ciesit to support 
judgment 

Tex.—Whitson v. Nickols, Com.App., 
12 S.W.2d 556, 

Wis.—^Koss V, A. George Schulz Co., 
218 N.W. 175, 195 Wis. 243. 

Verdict must be supported by 
pleadings and proof. 

Ga.—Kelly v. Locke, 194 S.E. 595, 57 
Ga.App. 78, reversed on other 
grounds 198 S.E. 754,'186 (^a. 520, 
mandate conformed to 199 S.E. .644, 
68 Ga.App. 558, vacated 199 S.E. 
544,,58 Ga.App. 558. 

Or.—Cavett.. v. Pacific Greyhound 
Lines, 16:7 P.2d 941, 178 Or. 363. 

16. Tex.—Whitson v. Nickols, Com. 
App., 12 S.W.2d 656. 

17. Cal.—Ambrose v. Alien, 298 P. 
169, 13 CaLApp. 107. 

laf. Tex.—Whitson v. Nackols, Com. 
App., 12 S.W.Sd 556. 

19. Tex.—^Whitson v. Nickols, supra. 

20, ^ Cal.“Ambrose V. Allen, 298 P. 

■ 169, 13 Cai.App. 107. 

Cal.—;Ambrose y. Allen, supra. 

22, Ala.—Ashley V. Mc^Nfurray; 130 
So. 401, 222 Ala. 32.. ? 
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Ind.—Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137. 

23. N.T.—Pelry v. Natural Health 
Insurance Institute of Spring Val¬ 
ley, 291 N.T.S. 876, 249 App.Biv. 
756, 

24. Ala.—^Ashley v. McMurray, 130 
So. 401, 222 Ala. 32. 

N.Y.—Petry v. Natural Health Insti¬ 
tute of Spring Valley, 291 N.T.S. 
876, 249 App.Div. 766. 

25. U.S.—Cochran v. M & M Transp. 
Co., dC.A.R.I., 110 P.2d 519. 

26. Ind.—Pennsylvania Co. v. Ree- 
sor, 108 N.E. 983, 60 Ind.App. 636. 

27. Del.—^Hitchens v. Wilmington, 

etc., Tract. Co., 138 A. 617, 3 Harr. 
876.- , ■ 

28. N.Y.—Newburgh Transfer & 
Storage Co. v. Pure- Oil Co., 30 N. 
E.2d 601, 284 NwT., 293—Firemen’s 
Ins. Co. V. Pure Oil Co., 30 N.E.2d 
601, 284 N.Y. 293. 

Ver^cts held not inconsistent 
N.Y.—Newburgh Transfer & Storage 
Co. V. Pure Oil Co., 30 N.E.2d 601, 
284 N.Y. 293—Firemen’s Ins. Co. v. 
Pure Oil Co., 30 N.E.2d 601, 284 N. 
Y. 293. 

29. Cai.—McEvoy v. American Pool 
Corp., 195 P.2d 783, 32 CaL2d 296. 

Ind.—:Jrones v. Cary, 37 N.]^.2d 944, 

• 219 Ind. 268.,, . . ’ 

Tex.—Roseiithal Dry Goods Co. v. 
Hillebrandt, Com.App., 7 S."vfr.2d 
,621—Montgomery Watd & Co. vj 
Newman, Civ.App., 181 S:W.2d 613i 
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—^Allis-Chalmers Mfg. Co. v. 

■ Board, Civ.App., 118 S.W.2d 996— 
Hall V. Weaver, Civ.App., lOl S.W. 
2d 1035, error dismissed. 

Wis.—Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 
601, modified on other grounds 223 
N.W, 7,91. 197 Wis. 601. 

30. Cal.—Mardesich v. C. J. Hendr^’- 
-Co.,, l'25 P.2d 595, 51 Cal.App.2d 

5-67—Monroe v. San Joaquin; Light 
& Power Corporation, 109 P.2d 720, 
42 Cal.App.2d 641. 

Conn.—McNerney v. ;Betts,, jlSO A. 

506, 111 Conn. 628. • 

Mass.—Sylvester v. Shea, 182' N.'E. 
916, 280 Mass. 508. 

Pindings held to support judgment 
Wash.—Rapp v. Ellis, 129 P.2d 545, 
14.Wash.2d 669. 

Pindings held to require judgment 
for plaintiff 

Conn.—Chatkin, v. Talarski, 193 A. 
611, 123 Conn. 167. 

31. KAn.—Lee v. Gas Service Co., 
201 P.2d 1023, 166 K&n: 285—Ras¬ 
ing v. Healzer, 142 P.2d 832, 157 
•Kan,, 616"—Harshaw v. Kansas City 
Public Service Co., 119 P.2d 459, 
154 Kan. 481—Stevens v. Allis- 
Chalmers Mfg. Co., 100 P.2‘d 723, 
151 Kan. 638—Brim v. Atchison, T. 
& S. F. Ry. Co., 12 P.2d 716, 136 

16:9. 

45 C.J. p 1366 note 57. 

32. Kan.—Rasing v. Healzer, ' 342 
P.2d 832, 157 Kan; *516.1 
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dict.^^ Moreover, where there is an allegation of 
general negligence in a petition, and also allegations 
of specific acts of negligence covering the same gen¬ 
eral situation, a finding in favor of defendant on the 
allegations of specific negligence bars recovery on 
the allegation of general negligence,^^ but-where the 
jury finds defendant not negligent as to a single act 
he is not thereby acquitted on other charges of neg¬ 
ligence in the petition,^^ 

A finding that something was the proximate cause 
of an accident is not equivalent to a finding that it 
was the sole proximate cause thereof.^® A spe¬ 
cial finding that plaintiff^s contributory negligence 
^^caused or contributed to cause” the injury carries 
with it the implication that it “proximately” caused 
the injury.^'^ A finding that plaintiff was at the 
place of the accident ^'because of beneficial reasons” 
has been held to constitute a finding that he was 
there as an “invitee,”^ ^ In some jurisdictions a 
special finding that defendant was guilty of wanton 
.and reckless conduct is not the equivalent of a find¬ 
ing of ordinary negligence.39 

b. Necessity 

(Under some statutory provisions a party to a negli* 
gence action tried by a Jury is entitled to a special find¬ 
ing with respect to material and controverted issues of 
fact as a matter of absolute right; where a cause Is tried 
without a Jury the judge should file separate findings of 
^his conclusions of law and of fact. 

Under some statutory provisions a party to a neg¬ 
ligence action tried by a jury is entitled to special 
findings with respect to material and controverted 
issues of fact as a matter of absolute right, espe- 
^:ially where the declaration alleges specific acts;^^ 
and it is error so to frame the interrogatories as to 
deprive the party of his right to a special finding on 
any one of these essentials to the establishment of 
his case or defense.'*^ ^ party, however, is entitled 
to a special verdict only on the ultimate, as distin¬ 


guished from evidentiary, facts,and only on is¬ 
sues raised by -the pleadings.**^ 

When special findings of fact are proper and re¬ 
quested and particular interrogatories are submitted 
to a jury for them to answer, they may not ignore 
the questions and render a general verdict.^^ Where 
the facts have been found by the jury, the court in 
its finding must determine the issue of negligence as 
a matter of law.**® 

Where a cause is tried without a jury^ the judge 
should file separate findings of his conclusions of 
law and of fact,^*^ and ordinarily must first find as a 
matter of fact that defendant was guilty of a neg¬ 
ligent act or omission before he can find negligence 
as a conclusion of law.'^S However, where the 
court finds all the probative facts, negligence, if 
shown thereby, need not be expressly found as an 
ultimate fact, and when the evidence is sufficient 
to show that the injury was due to one or another 
act or omission of defendant, and that either was 
negligent, the court may properly find that the in¬ 
jury was due to defendant's negligence in one or 
the other respect, and render judgment for plaintiff 
oh such finding.5<^ Where the facts of the case are 
such that the last clear chance doctrine may be ap¬ 
plied, the court should find on it.^^ General find¬ 
ings of law, making an improper application of the 
law to the special facts found, are erroneous.^^ 

Proper requests for rulings should not be denied 
unless, as a matter of law, they are inapplicable, or 
unless the judge by clear and definite findings dem¬ 
onstrates that they are inapplicable or immaterial 
because of the findings.^3 

c. Sufficiency 

(1) In general 

(2) Uncertain and contradictory findings 


<33. Kan.-—Rasing v. Healzer, supra. 
;34. Kan.—Adams v. Reeves, 12 P.2d 
731, Kan. 66. 

tnd.—ISTational Motor Vehicle 
Co. V. Kellum, 109 N.E. 196, 184 
Jnd. 457. 

66. Tex.—Montgomery Ward & Co. 
V. Newman, Civ.App., 181 S.W.2d 
613. 

37. Tex.—Behymer v. Mosher Mfg. 
Co., Civ.App., 192 S.W. 1148. 

38. Kan.—^McGuire v. McGuire, 103 
P.2d 884, 152 Kan. 237. 

139. Mass.—Cotter v. Boston, etc,, R. 
Co., 129 N.B. 426, 237 Mass. 68. 

40. Wis.—Davis v. Farmington, 42 
vVis. 425. 

46 CJ. P 1366 note 38. 


41. Mo.—^Nagel v. United R. Cos., 
152 S.W, 621, 169 Mo.App. 284. 

42. Wis.^—Schendel v. Chicago, etc., 

R. Co., 133 N.W. 830, 147 Wis. 441. 
45 C.X p 1366 note 40. 

43. Wis.—Baraboo v. Excelsior 

Creamery Co., 177 N.W. 36, 171 
Wis. 242. 

44. Cal,—Todd v. Orcutt, 183 P. 963, 
42 CaLApp. 687. 

45. Wis.—Klatt v. N. C. Foster 
Lumber Co., 66 N.W. 791, 92 Wis. 
.622. 

46. Tnd.—Cumberland Tel., etc., Co, 
V. Kranz, 95 N.E. 371, 48 Ind.App. 
67. 

47. Tex.—^Edwards v, Chisholm, 6 

S. W. 658, 


48. Tex.—^Edwards v. Chisholm, su¬ 
pra. 

49. Cal,—Stanford v. City & Coun¬ 
ty of San Francisco, 43 P. 605, 111 
Cal. 198—Robinson v. San Diego 
County, 300 P. 971, 115 CaLApp. 
153. 

50. Tex.—Texas Co. v. Clarke, Civ. 
App., 182 S.W. 351. 

51. Cal.—^Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 CaL2d 
1'68—^Wheeler v. Buerkle, 68 P.2d 
230, 14 CaLApp.2d 368. 

52. Tenn.—^Martin v. McCrary, 89 S. 
W. 324, 116 Tenn. 316, 1 L.R.A.,N. 
S., 530. 

53. Mass.^—^Himelfarb . v. Novadel 
Agene Corporation, 26 N.E.2d 320, 
305 Mass. 446. 
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(3) Consistency between general verdict 

and findings 

(4) Responsiveness of findings to issues 
(1) In General 

In an action for negligence a special verdict, when 
rendered, must find and state all the facts essential to a 
recovery by the party who has the burden of proof. 

In an action for negligence .a special verdict, 
when rendered, must find and state all the facts es¬ 
sential to a recovery by the party who has the bur¬ 
den of proof.^^ However, if an answer to one of 
the questions is conclusive as to the question of de¬ 
fendant’s liability, the jury need not answer the oth¬ 
ers,^® especially where the court so instructs.^^ 
The findings should not embody statements of con¬ 
clusions of law or fact,^*^ but a finding that one was 
performing a certain act carelessly or negligently is 
a finding of a fact and not a conclusion of law;58 
and where the facts found by a jury warrant the 
conclusion by the court that defendant was negli¬ 
gent, that such negligence contributed to plaintiff’s 
injury, and that plaintiff was free from negligence, 
sufficient foundation for judgment against defend¬ 
ant is furnished,^^ even though there is no special 
finding of negligence.^® 

A special finding that defendant was negligent in 
one respect does not preclude reliance on another 
ground of negligence fairly included in other find¬ 
ings to support the verdict.®^ Where there are sev¬ 
eral grounds of negligence found, any one of which 
would entitle plaintiff to judgment, a verdict for 
plaintiff should be sustained, notwithstanding errors 
with reference to other grounds.®^ It is not al¬ 
ways essential, where proof of negligence rests on 
circumstantial evidence, that the finding of the jury 
relate itself to negligence in a particular respect, if 


it reasonably may be referable to several acts or 
omissions with respect to each of which defendant 
is charged with a duty to plaintiff.®^ 

In jurisdictions allowing recovery if defendant's 
negligence is the greater contributing cause, a find¬ 
ing that defendant was guilty of the greater negli¬ 
gence is not the equivalent of a finding that such 
negligence was the greater contributing cause suf¬ 
ficient to support a finding for plaintiff.®^ A finding 
that plaintiff exercised ordinary care for his own 
safety has been held not essential to a verdict for 
plaintiff on primary negligence where contributory 
negligence is not pleaded.®^ 

In accordance with the general rules applicable to 
the construction, operation, and effect of findings, 
particular findings have been construed or held not 
to authorize or support a judgment for defendant®® 
On the other hand, other findings have been held 
or construed to support a judgment for defendant,®*^ 
or to require a dismissal of the action,or not to 
authorize or support a judgment against defend¬ 
ant,®® or to preclude a recovery from defendant.'^® 
Also, particular answers to interrogatories have 
been held not to require a judgment for defendant’ll 
Further, a particular finding has been held not per¬ 
verse.'^2 

(2) Uncertain and Contradictory Findings 

The findings should not be so vague and uncertain 
as to render It Impossible to tell what was intended, 
nor should they be contradictory and Inconsistent with 
each other. 

The findings should not be so vague and uncer¬ 
tain as to render it impossible to determine what 
was intended,"^® nor should they be contradictory 
and inconsistent with each other, so as not to sup¬ 
port a judgment for either party.^^ In order to de- 


54. Ind.—Louisville, etc., R. Co. v. 
Camion, 48 N.E. 1047, 20 Ind.App. 
471—^Wabash R. Co. v. Miller, 48 
N.E. 663, 18 Ind.App. 649. 

56. Tex.—Martinez v. Medina Valley 
Irr. Co., Civ.App., 171 S.W. 1036. 
45 C.J. p 1366 note 51. 

56. Tex.—Martinez v. Medina Valley 
Irr. Co., supra. 

57. Ind.—Huntington County v. 
Bonebrake, 45 N.E. 470, 146 Ind. 
311. 

45 C.J. p 1366 not^ 63. 

58. Cal.—Talbot v. Glnnocchio, 123 
P. 223, 18 Cal.App. 390. 

69. Wis.—Winchell v. Abbott, 46 N. 

W. 665, 77 Wis. 371. 

45 C.J. P 1366 note 65. 

60. Mass.—Coles v. Boston & M. R. 

R., Ill N.E. 893, 223 Mass. 408. 
Wis.—Winchell v. Abbott. 46 N.W. 
666, 77 Wis. 371. 


61. Kan.—-Tritle v. Phillips Petrole¬ 

um Co., 37 P.2d 996, 140 Kan. 671— 
Brown v. Kansas Electric Utilities 
Co., 203 P. 907, 110 Kan. 283—I>e 
Hardt v. Atchison, T. & S. F. R. 
Co., 163 P. 660, 100 Kan. 24, L.R.A. 
1917D 649—Springer v. Chicago 

Great Western R. Co., 148 P. 611, 
95 Kan. 408. 

62. Tex.—Carter v. Ferris, Civ.App., 
93 S.W.2d 604, error dismissed. 

63. N.M.—Hepp v. Quickel Auto 
Supply Co., 25 P.2d 197, 37 N.M. 
525. 

64. Wis.—Tidmarsh v. Chicago, etc., 
R. Co., 136 N.W. 337, 149 Wis.,690. 

65. Mo.—^Fischer v. Sears, Roebuck 
& Co., App., 93 S.W.2d 1036. 

66. Tex.—McCall v. Alpine Tele¬ 
phone Corporation, Civ.App., 183 S. 
W.2d 206, affirmed 184 S.W.2d 830, 
143 Tex. 336. 
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67. Conn.—Archambault v. Holmes, 
10 A.2d 3’64, 126 Conn. 191. 

68. Idaho.—Evans v. Davidson, 67 
P.2d 83, 67 Idaho 548. 

69. Tex.—^All is-Chalmers Mfg. Co. 
V. Board, Civ.App., 118 S.W.2d 996. 

70. Tex.—Allls-Chalmers Mfg. Co. 
V. Board, supra. 

71. Ind.—^Drewrys Limited, tJ. S. A. 
V. Crippen, 44 N.E.2d 1006, 113 Ind. 
App. 120. 

72. Wis.—Sweitzer v. Pox, 275 N.W, 
646, 226 Wis. 28, 

73. N.T.—Long v. Payne, 190 N.Y.S. 
803, 198 App.Div, 667. 

46 C.J. p 1366 note 64. 

74. Kan.—McGuire v. McGuire, 103 
P,2d 884, 152 Kan. 237. 

Tex.—Blaugrund v. Paulk, Civ.App., 
203 S.W.2d 947, refused no revers¬ 
ible error—Texas & P. Ry. Co. v. 
Day, Civ.App., 193 S.W.2d 722, re- 
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termijne whether special findings are consistent with 
each other they must be read together and consid¬ 
ered as a whole, and not separately,'^^ and they 
should be construed according to their intendment,*^® 
and findings that are not in irreconcilable conflict 
with’each other do not violate the rule;'^'^ hyper- 
technical contentions as to the inconsistencies of 
findings should not be made.*^^ 

(3) Consistency between General Verdict 
and Findings 

Special findings of fact, in order to support a verdict, 
must be in ail respects consistent therewith, and where a 
special finding is Inconsistent with the general verdict the 
special finding ordinarily controls. 

Special findings of fact; in order to support a gen¬ 
eral verdict, must be in all respects consistent there¬ 
with,*^® and where a special finding is inconsistent 
with the general verdict the special finding ordina¬ 


rily controls, In determining whether findings of 
fact are consistent with the verdict, they are to be 
read as a whole,®^ in connection with the plead¬ 
ings and the instructions of the court with ref¬ 
erence thereto,®® and they should be so interpreted 
as to support the judgment or the general verdict 
if that can reasonably be dpne,®^ so that if there is 
no irreconcilable conflict between the findings of 
fact and the general verdict the latter will be up¬ 
held.®® 

In order that the special findings may control a 
general verdict to the,contrary, such findings should 
be absolutely conclusive,®® and a special finding 
merely tending to establish a fact inconsistent with 
the general verdict is not ground for setting it 
aside,®’^ especially where such findings are only a 
few of a large number and do not establish a gen¬ 
eral inconsistency between findings and verdict.®® 


versed on other grounds 197 S.’W. 
2d 332, 145 Tex. 277—Goethe v. 
Gulf LfUmber Co., Civ.App., 161 S. 
W.2d 514—Taylor v. A. B. C. 
Stores, Civ.App.; 145 S.W.2d 294, 
error dismissed A. B. C. Stores v. 
Taylor, 148 S.W.2d 392, 136 Tex. 
89—^New St. Anthony Hotel Co. v. 
Pryor, Civ.App., 132 S.'W.2d 620, 
error refused—Fruge v. James, 
Civ.App., 115 S.W.2d 1175—St. 
Louis, B. & M. By. Co. V; Huff, Civ. 
App., 66 S.W.2d 373—Gulf States 
Utilities Co. v. Grubbs, Civ.App., 
.'44' S.W.2d 1001—Southwest Bitu- 
'lithio Go. V. Dickey, Civ.App., 28 S. 
W.2d 264—Stamford & Western 
Gas Co. V. Starkey, Civ.App,, 26 
S.W.2d 368, error dismissed—^Au- 
trey v. E. Nelson Mfg. & Lumber 
Co., Civ.App., 26 S.W.2d 298. 

Wis.—Stuart v. Winnie, 258 N.W.* 
611, 217 Wis. 298. 

45 G.J.,P 1367. note 65. 

Terdict held nugatory 

Where jury finds that there.was 
no primary negligence, its verdict , pn 
question of contributory ne^ligenqe 
is nugatory.—Cities Service Qil Co. v.^ 
Harvey, C.C.A.Okl., 148 F.2d 780, 

75. Wis.—^Nelson v. A. EL Stange 
Qo., 123 N.W. 152, 140 Wis. 657. 

45 C.J. p 1367 note 66. 

Ya. Oak—Nebelung v, Norman, S'S* 
,j :327vi;14r!Cak2d 647—Gialdini 
V. Russell, 25 P.2d 845, 134 Cal. 
App. 624. 

Tex,—Stamford & Western Gas Co. 
V. Starkey, Civ.App., 26 ,S.W.24 368, 
error dismissed. 

77. Cal.—^Nebelung v. Normam, 96 
?.2d, p27, 14 CaL2d 647—Burton y, 
Los Angeles Ry. Corp., 180 P.;2d 
^.367, 79, Cal.App.%d '605—Gialdini v; 
Russell,,/25 P.2d 845, 134 Cal.App, 

, 524. ‘ ' .. 

Ran.—Jelf y. Cottonwood E>lls G^s 


Co., 178 P.2d 992, 162 Kan. 713— 
Montague v. Burgerhoff, 102 P.2d 
1031, 152 Kan. 124—^Brown v. Kan¬ 
sas Electric Utilities Co., 203 P. 
907, 110 Kan. 283. 

Tex.—East Texas Oil Refining Co. v. 
Mabee Consol. Corporation, Civ. 
App., 103 S.W.2d 795, appeal dis¬ 
missed 127 S,W.2d 445, 133 Tex. 
300—Belzung v. Owl Taxi, Civ. 
App., 70 S.W.2d, 288, error dis¬ 
missed—Stewart v. Bush, Civ.App., 
53 S.W.2d 842—^Houston Belt & T. 
Ry.. Co. V; Rogers, Civ.App., 44 S. 
W.2d 420, error dismissed. 

Wis.—Zeise v. Deprey, 21 N.W. 2d 
523, 25’2 Wis. 316—^Haskins v. 

Thenell, 286 N.W, 555, 232 Wis. 97 
—^Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626—Washburn v. 
Skogg, 233 N.W. 764, 204 Wis. 29, 
rehearing denied 235 N.W. 437, 204 
Wis. 29. 

45 C.X p 1367 note 65 [e].* 

78. Cal,—^Nebelung v. Norman, 96 
P.2d 327, 14 Cal.2d 647. 

Contention held hypertechnical 
Cai,—^Nebelung v. Norman, stipra. j 

79. Kan.—Glenn y. Montgomery 
: Ward & Co.,^,163 P.2d 427. 160 Kan. 

488—Toomey v, ,Wichison Indus¬ 
trial Gas Co., 61 P.2d 891, 144 Kan. 
j 534—Behler v. Wichita Transp. Co., 

: 16 P.2d 503, 136 Kan,, 591—^Ingram 

V.. Midland Valley R. Co.,. 7 P.2d 92,' 

. 134 Kan.’590. 

‘Mass.—Thurlow v/Welch, 26’N.E.2d’ 
478, 305 M^^ss. 220. • ' ’ 

N.T.—Swarzina v. Knight & Tiinon- 
ey, 37 N.Y.S.2d 579,’'Stjs App.Div. 

= <'33. < 

Tex.—^Pruge v. James, Civ.App., 

‘ S.W.2d 1175. ' , ‘ ' 

.45 C.J. p 1367 note 67. 

’ , ■ ■ t ; .t - . ^ 

i8Q. iR.-r-Toung .v. IlRnois Cent, R. 

! , Cp.„49'N.E.2d 263„ 3^9 IlkAPiP. 311, 
';Kan.—Glenn v, Montgomery Ward' & 
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Co.; 163 P.sa 427, 16.0; Kan. 488— 
Ferguson v. Kansas City Public 
Service Co., 156 P.2d 869, 159 Kan. 
620—Ingram v. Midland Valley R. 
Co., 7 P.2d 92, 134 Kan. 590. 

81. Kan.—Jelf v. Cottonwood Palls 
Gas Co., 178 P.2d 992, 162 Kan. 718 
—Brown v. Kansas Electric- Utili¬ 
ties Co., 203 P. 907, 110 Kan'. 283. 
45 C.J. p 1>368 note 74. 

82,. Ind.—^Winski v. Clegg, 142 N.E. 

130, 81 .Ind.App. 560. 

45 C.J. p 1368 note 75. 

S3. ' Wis.—Brata v. Stark, 120 N.W. 

.39-6; 138 Wis; 699. 

45, C.J. p 1368 note 76. 

84. Ind.—Thompson v. P. W. Wpol- 

worth Co-, 192 N.E. 893, 100 “Ind. 
App. 386—^Winski v. Clegg, 142- N. 
E. 130, 81 Ind.App. 560. :• , 

Kan.—MontaWue v. Bur^gerhoff, 102 
P.2d 1031, 152 Kan. 124—Brown v. 
Kansas Electric Utilities Co., 203 
P. 907, 110 Kan. 283. 

Wis.—Bratz v. Stark, 120 N.W. 396, 
138 Wis., 599. , . 

85, Cal.—Lowen v,.Pinnila, 102 P.2d 
620, 15 0^;2d 502. , 

Ind.—rThompson v. P. W, Woolworth 
Co., 192 N.E, 893, 100 Ind.App.. 386. 
Kan.—Jelf v. Cottonwood iRalls Gas 
' Co., 178 P.2d 992, 162, Kan. 713— 
Baghall v.' Hunt, 29'3 P. 733, 131 
j Kan. 805. 

Ohio.—r-S-mith v. Pennsylvania R. Co:, 

' A^p.; 40 N.E.2d 4'45. 

; 86. Ohio.—Smith , v. Pennsylvania 
R. Co., supra—Baltiihore d.' Ry. 

• Co. V. Stoltz; 18 ’Ohia Cir.Ct. 93, 
Ohio Cir.Dec. 638. 

■87. ’’'ind.^cfie v. ' Searfoss, ’97 N.E. 
; 345, 49 Ind.App: 334. 

U5 C.J. p 1367 note*70. ' > ^ ' 

88. .Kan.-r^Miss’ouri Pac. R. Co. v. 
Holliey, LR, *130,‘S64,. 80: Kan..465, 
47:4. , , ’ , . 

45 C.J. p 1367 note 71. ■ : ' - 
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A fortiori, a special finding tending to establish a 
fact consistent with the general verdict is so inter¬ 
preted,^^ and a general finding has been held to be 
the equivalent of a special finding as to all facts 
tiecessary to support the judgment where n,o spe¬ 
cial finding as to such facts is requested.90 

A general verdict for plaintiff usually may not 
be supported by a special finding of contributory 
negligence on his part,9i in the absence of a further 
finding that defendant, by .exercising ordinary- care, 
could have avoided injuring plaintiff, notwithstand¬ 
ing the latter’s negligence.92^ . However, answers to 
interrogatories establishing plaintiff’s negligence 
should also establish that such negligence contrib¬ 
uted to his injuries in order to overthrow a general 
verdict for plaintiff,93 and a finding that, although 
plaintiff was negligent, defendant also was negli¬ 
gent and that the negligence of defendant was the 
sole proximate cause of the injury complained of 
has been held not so inconsistent with a general ver¬ 
dict for plaintiff as to be irreconcilable therewith.9'^ 
Moreover, a finding that there is an absence of evi¬ 
dence on the issue of contributory negligence has 
been held not inconsistent with a general verdict in 
plaintiff’s fayor.^^ 

Ordinarily a general verdict for plaintiff will 
prevail against answers to interrogatories unless 
such Answers show’that defendant was not guilty of 
the negligence complained of96 or that defendant’s 
negligence was not, the proximate cause of the in¬ 
juries sued for.97; Although a special finding neg¬ 


ativing negligence, on the part defendant usually 
cannot be reconciled with a general verdict for; 
‘ plaintiff,ps a special finding for defendant on one 
of several charges of negligence may not be incon- 
; sistent with such a verdict. 9 9 

A general verdict in favor of plaintiff is not sup- 
■ ported by a special finding that the negligence of 
defendant,! or the proximate cause of plaintiff’s 
injury,2 or the contributory negligence of plaintiff^ 
is in doubt. Special findings showing that both 
plaintiff and defendant were guilty of negligence 
have been held not inconsistent with a general ver¬ 
dict for defendant.'* 

(4) Responsiveness of Findings to Issues 

The findings should be responsive to the issues as 
made by the pleadings and submitted to the Jury. 

The findings of fact in a special verdict must be 
responsive to the issues as made' by the pleadings^ 
and submitted to the jury,® and findings are to be 
construed liberally in determining whether or not* 
they are responsive.*^- A finding that the injury was 
caused by the negligent act of one of several de¬ 
fendants is responsive to pleadings charging the 
concurrent negligent acts of all, where the allega¬ 
tions refer to the acts as independent acts, and not 
; joint.3 A judgment for plaintiff is not supported by 
a finding by the jury that plaintiff’s injury was the 
result of defendant’s negligence, where the plead¬ 
ings raise the issue of willful negligence,9 or by a 
i finding that defendant was guilty of acts of ncgli- 


89. W.Va.—Moorefleld v. Lewi^, 123 
S.E. 564, 96 W.Va. 112. 

45 C;J. p 1368 note'72. 

80. Ind.—Michigan City v. Werner, 
114 N.E. 636, 18*6 Ind. 149. 

45 C.J. p 1368 note'73. ' 

91. Ind.—Thompsori-, v. F, w. Wool- 
worth Co., 192 K.E. 893,. 100 Ind. 
App. .38'6. . 

Kan.—Ferguson v. Kansas City Pub¬ 
lic Service Co., 156 P.2d 869, 159 
Katn. 520—^Donaldson v. Kemper, 
106 P.2d 1051, 152 Kan. 583.- ■■■ • 

K.C.—rHolton V. Moore, 81 S.E. 779,' 
165 N.C. 549. Ann.Cas.l9l5D 246. 

92,, N.C.—Holton V. Moore, supra. 

93. Ind.—Oliver v. Coffman, 45 N.E. 
2d 351, 112 Ind.App. 607. 

9-t Cail.—Lowen V. Pinhila,. l62‘ P. 
•2d 520, 15 Cal‘.2d^02. * - 

95. Cal.—^Pujise v. Los Ap&eles R. 
Co., 107 P. 317, 12 Cal.APP. 207. 

99. Ind:—Th9mpson v. F. W. Wool- 
worth Co., 192 N.E. 893, 100, Ind. 
App. 386. “ , * 


97. Ind.—Thompson v. P. W. Wopl- 
•, worth Co., supra. 

98. Kan.—Behler v. Wichita Tr^insp. 
‘Co., 16 P.2d 503, 136 Kan. 591^ 
Ingram v. Midland Valley R. .Co., 

. 7 P;2d 92‘, 134 Kan. 590. 

99. U.S.—Norfolk & W. By. Co. v. 
Skeens, C.C.A.Ohio, S3 F.2d 508. _ 
■Wb®ve complaint alleges several 

grounds of negligence, there Is no 
inconsistency between special find-, 
ing for defendant on one ground of 
negligence alleged and general ver¬ 
dict for plaintiff, since latter is mere¬ 
ly necessarily based on one or'more 
of other charges'iof ,negligence,-7T-Nftr- 
foik & W. By. Co. V. Skeens, supra. 

1. N.^.—Huscher v.. New York, efc., 
i Electric Light, etc., Co., 143 N.Y.S. 

639, 168 App.Div, 422. ^ ” ‘ 

2. Kan.-^Martin V. Columbus,, 153 P. 

618, 96 K;aja. ,893. . ... 

3. Iowa.—Bryson v. Chicago, etc., B. 
Go.,’57 N.W. 430,‘ 89 Iowa 677. 

4. , Kan.—JTelf v. .Cottopwood Fa,lls 
Gas Co., 178 P.2d 992, 162 Kan, IIZ. 

12.69 • 


5. Iowa.—Parrack y. McGaffey, 261 
N.W- 871. 217 Iowa 368, 

45 C.X p 1368 note 78. 

Pinding- of unavoidalble aocid;ent 
In personal injury action, jufy’s 
finding that accident was' unavoid- 
-ahle was proper, although unavoida--: 
ble accident wag not expressly plead¬ 
ed, where jury found accident was 
not result of any negligence of plain¬ 
tiff or of , defendant, ;5ince' the de¬ 
fense is available under a general 
denial , if ; raised _ by the evidence.— 
Sterling v. Commufrity Natural ;Gas 
Co.,, Tex.Civ.App., 105 S.W.2d 77.6. 

a Pa.—Pirrung v. Weisbrod, 39‘.Pa. 

; Dist. & Co. 196. 

7. Kan.—Basnett.;,v. Cherryvale, 

Gas, etc., Co., 163 P. 161, 99 Kan. 

: 716. : 

S. D.C.—Capital Tract. Co. v. Vaw- 
ter, 37 App.D.C. 29, Ann.Cas.l9 
■ 1069., . . . , 

9.', Ind.— 7 Cleveland, etc., B.. Co. v^*^ 
Miller,, 49 N.E. 445, 149 Ind. 490.. 



§ 305 


NEGLIGENCE 


65 aj.s. 


gence different from those charged in the declara- 
tion.i<^ Where the complaint submits two predicates 
of defendants liability in the alternative, the jury 
may find for plaintiff on either one of the two the- 
ories.^^ 


§ 305. Appeal and Error 

The general rules as to appeal and error are dis¬ 
cussed in Appeal and Error. 

Examine Pocket Parts for later cases. 


X. CRIMINAL RESPONSIBILITY 


§ 306. Offenses and Prosecution Therefor 

a. In general 

b. Violation of statute 

a. In General 

The performance of a lawful act In a negligent man¬ 
ner does not give rise to criminal responsibility, but neg¬ 
ligence of a greater degree than is necessary to give rise 
to civil liability may result in criminal responsibility. 

While the performance of a lawful act in a neg¬ 
ligent manner does not give rise to criminal respon¬ 
sibility,negligence may be of such character as to 
furnish evidence of that indifference to consequenc¬ 
es which in some offenses takes the place of actual 
criminal intent.^3 in order to have such effect, the 


negligence of accused must have been of a greater 
degree than ordinarily necessary to impose civil lia- 
bility.i^ Criminal liability does not attach to every 
act of negligence resulting in injury to another than 
the negligent person n must be predicated on 
willful or wanton conduct.^® 

Mere negligence^'^ or carelessness^* is not enough 
to impose criminal liability. Thus a mere failure to 
exercise ordinary care and precaution,a slight 
failure in duty,20 a slight deviation from the norm 
of prudent conduct,or a mere inadvertence or 
misadventure22 is not sufficient. The conduct of ac¬ 
cused must have been such as to show an utter, fla¬ 
grant, reckless, or wanton disregard for the safety 
or rights of others^* who might reasonably be ex- 


la Ind,—Chicago, etc., R. Co. v. 
Burger, 24 N.E. 981, 124 Ind. 275. 

45 C.J. P 1368 note 82. 

11. Mo.—^Petera v. Railway Ex¬ 
change Bldg., App., 42 S.W.2d 947, 

12. Ind.—Radley v. State, 150 N.E, 
97, 197 Ind. 200. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 543, 278 Ky. 771. 

45 C.J. p 137-1 note 16. 

13. Ala.—French v. State, 180 So. 
502, 28 Ala.App, 147, certiorari de¬ 
nied 180 So. 594, 285 Ala. 570. 

45 C.J. p 1372 note 17. 

Necessity of criminal intent for com¬ 
mission of crime generally see 
Criminal Law § 29. 

14. Ala.—French v. State, 180 So. 
592, 28 Ala.App. 147, certiorari de¬ 
nied 180 So. 594, 235 Ala. 570. 

Del.—State v. Arnold, 27 A.2d 81, 3 
Terry 47—State v. Elliott, 8 A.2d 
873, 1 Terry 250. 

Ga.—Geele v. State, 47 S.E.2d 283, 
203 Ga. 369—Thomas v. State, 38 
S.E,2d 188, 73 Ga.App. 803—Collins 
V. State, 18 S.E.2d 24, 66 Ga.App. 
325—Turner v. State, 16 S.E.2d 
160, 65 Ga.App. 292—Cain v. State, 
190 S.E. 371, 55 Ga.App. 376. 

Iowa.—State v. Graff, 290 N.W. 97. 
228 Iowa 159. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 543. 278 Ky. 771. 

Me.—State v. Wright, 148 A. 141, 
128 Me, 404. 

N.J.—State V. Weiner, 127 A. 682, 
101 N.J.Law 46. 

N.C.—State v. Lancaster, 180 S.E. 
677. 208 N.C. 349—State v. Cope, 


167 S.E. 456, 204 N.C. 28—State v. 
Satterfield, 153 S.E. 155, 198 N.C. 
682. 

Okl,—Howard v. State, Cr., 199 P.2d 
240—Chandler v. State. 146 P.2d 
598, 79 Okl.Cr. 323—Lamb v. State, 
105 P.2d 799, 70 Okl.Cr. 236—Coop¬ 
er V. State, 67 P.2d 981, 61 Okl. 
Cr. 318. 

Tenn.—Potter v. State, 124 S.W.2d 
232, 174 Tenn. 118. 

Va.—Kirk v. Commonwealth, 44 S.E. 

2d 409, 186 Va. 839. 

45 C.J. p 1372 note 18. 

Degree of negligence in operation of 
motor vehicle making death caused 
thereby criminal homicide see Mo¬ 
tor Vehicles § 659. 

Involuntary manslaughter occa¬ 
sioned by negligence see Homicide 
§ 62. 

15. Ill.—People V. Lynn, 52 N.E.2d 
166, 385 Ill. 165—People v. Bur- 
gard, 36 N.E.2d 568, 377 ill. 322. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 543, 278 Ky. 771. 

16. Ind.—Radley v. State, 150 N.E. 
97, 197 Ind. 200. 

WlUfta misconduct and wanton 
misconduct are forms of criminal 
negligence.—Meyer v. Hart, 147 A. 
678, 110 Conn. 244. 

17. Ala.—^French v. State, 180 So. 
592, 28 Ala,App. 147, certiorari de¬ 
nied 180 So. 594, 235 Ala. 570. 

Ga.—Cain v. State, 190 S.lJ. 371, 65 
Ga.App. 376. 

Me.—State v. Wright, 148 A. 141, 128 
Me. 404, 

N.M.—City of Raton v. Rice, 199 P. 
2d 986, 62 N.M. 363. 
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18. Ala.—French v. State, 180 So. 
592, 28 Ala.App. 147. certiorari de¬ 
nied 180 So. 594, 235 Ala. 570. 

19. Idaho.—State v. Hintz, 102 P.2d 
639, 61 Idaho 411—State v. McMa¬ 
han, 65 P.2d 166, 57 Idaho 240. 

Va.—Kirk v. Commonwealth, 44 S.R 
2d 409, 186 Va. 839. 

20. Mich.—People v. Campbell, 212 
N.W. 97, 237 Mich. 424. 

Neb.—Stehr v. State, 139 N.W. 676, 
92 Neb. 755, 45 L.R.A.,N.S., 659, 
Ann.Cas.l9l4A 573. 

21. Utah.—State v. Llngman, 91 P. 
2d 457, 97 Utah 180. 

22. Okl.—Cooper v. State, 67 P.2d 
981, 61 Okl.Cr. 318—Nail v. State, 
242 P, 270, 33 Okl.Cr. 100. 

S.D.—State v. Bates, 271 N.W. 766, 
65 S.D. 105. 

Va.—Kirk v. Commonwealth, 44 S.E. 
2d 409, 186 Va. 839. 

23. Ark.—Phillips v. State, 161 S. 
W.2d 747, 204 Ark. 205. 

Cal.—^People v. Driggs, 295 P. 61, 111 
Cal.App. 42. 

Del.—State v. Arnold, 27 A.2d 81, 3 
Terry 47—State v. Elliott, 8 A.2d 
873, 1 Terry 250. 

Ga.—Geele v. State. 47 S.B.2d 283, 203 
Ga. 369—Thomas v. State, 38 S.E. 

, 2d 188, 73 Ga.App. 803—Collins v. 
State, 18 S.E.2d 24. 66 Ga.App. 325 
—Turner v. State, 16 S.E.2d 160, 
65 Ga.App. 292—Cain v. State, 190 
S.E. 371, 65 Ga,App. 376. 

Idaho.—State v. Hintz, 102 P.2d 639,. 
61 Idaho 411—State v. Patterson, 
88 P.2d 493, 60 Idaho 67—State v. 
Taylor, 87 P.2d 454, 59 Idaho 724— 
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pectefi to be; injured thereby,24 and under circum¬ 
stances likely to cause injury25 or under circum¬ 
stances which made it not improbable that injury 
would be occasioned.26 The fact that the injurious 
result was a possible result does not establish crim¬ 
inal responsibility; it must have been a result which 
accused should reasonably have anticipated.^^ 

In order to impose criminal responsibility, there 
must have been that degree of negligence or care¬ 
lessness which is denominated ^^gross.^’^s The neg¬ 
ligent act must have been of such a gross character 
as to show an indifference to the injurious results or 
consequences,2 9 and there must have been some 
measure of wantonness or recklessness.^® 

Conduct of the kind described herein is usually 
termed '"criminal negligence,but various other 
terms of description have been employed,^2 such as 
*'recklessness”33 or "reckless and wanton negli- 

gence.”^4 The term "criminal negligence” has been 
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held to have reference mainly to the authority by 
whom reparation is sought,^5 in that it refers to 
negligence occurring in such circumstances that it 
imposes an obligation remissible by the state but ir- 
remissible by the individual actually damaged by 
it.36 

It has been asserted that negligence of this char¬ 
acter is incapable of precise definition,since there 
is no principle of discrimination between it and neg¬ 
ligence which is merely actionable,^^ the difference 
between the two being largely a matter of degree^® 
and dependent on the circumstances of each case.4® 
Moreover, it has been stated that words such as 
"mere negligence” or "wanton negligence” suggest 
comparisons only and give no absolute rule for guid¬ 
ance in determining what constitutes criminal negli- 
gence.4i 

Prosecutions for criminal negligence generally. 
The rules applicable to criminal prosecutions gen- 


State V. McMahan, 65 P.2d 166, 57 | 
Idaho 240. 

jU..—^People V. Lynn, 52 N.E.2d 166, 
j385 Ill. 165—People v. Burgard, 36 
•N.E.2d 558, 377 Ill. 322—People v. 
Przybyl, 6 N’.E.2d 848, 365 Ill. 515. 
Iowa.—State v. Graff, 290 K.W. 97, 
228 Iowa 159. 

•jq'.C.—State V. Lancaster, 180 S.E. 
577, 208 N.C. 349—State v. Cope, 
167 S.E. 456, 204 N.C. 28. 

^Okl.—Cooper v. State, 67 P.2d 981, 61 
Okl.Cr. 318. 

.;Utah.—State v. Gutheil, 98 P.2d 943, 
98 Utah 205—State v. Lingman, 91 
P.2d 457, 97 Utah 180. 

■''Va.—Bell V. Commonwealth, 196 S. 
B. 675, 170 Va. 597. 

45 C.J. p 1372 note 20. 

-24. Ark.—Phillips v. State, 161 S. 
W.2d 747, 204 Ark. 205. 
j)el.—State v. Arnold, 27 A-2d 81, 3 
Terry 47—State v. Elliott, 8 A.2d 
873, 1 Terry 250. 

* Ga.—Thomas v. State, 38 S.E.2d 188, 
73 Ga.App. 803—Collins v. State, 18 
S.E.2d 24, 66 Ga.App. 325—Cain v. 
State, 190 S.E. 371, 65 Ga.App. 376. 

: 25. Ill.—People v. Lynn, 52 N.E.2d 
166, SS5 Ill. 166—People v. Przybyl, 
6 N.E.2d 848, 365 Ill. 616. 

Va.—Bell .V. Commonwealth, 195 S.E. 
'676, 170 Va. 697. 

: 26. Va.—Bell V. Commonwealth, su¬ 
pra. 

27. Miss.—Jabron v. State, 159 So. 
406, 172 Miss. 136. 

L 28. Ala.—French V. State, 180 So. 
692, 28 Ala.App. 147, certiorari de¬ 
nied 180 So. 694, 235 Ala. 570. 
„'Idaho.—State v. 'Hintz, 102 P.2d 639, 
61 Idaho 411—State v. Patterson, 
88 P.2d 493, 60 Idaho 67—State v. 
Taylor, 87 P.2d 464, 59 Idaho 724— 

. State V. MpJ^ah^-n. ..6^ P.2d 166, 67 
j Idaho 240. 


Ky.—Carnes v. Commonwealth, 129 
S.W.2d 543, 278 Ky. 771. 

Me.—State v. Wright, 148 A. 141, 
128 Me. 404. , . 

Mich.—People v. Campbell, 212 N.W. 
97, 237 Mich. 424. 

Va.—Bell V. Commonwealth, 195 S.E. 

675, 170 Va. 597. 

4'5 C.J. p 1372 note 22 [a], [b]. 

29. Del.—State v. Arnold, 27 A.2d 
81, 3 Terry 47. 

Ga.—Geele v. State, 47 S.E.2d 283, 
203 Ga. 369. 

Idaho.—State v. Hintz, 102 P.2d 639, 
61 Idaho 411. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 543, 278 Ky. 771. 

N.M.—City of Raton v. Rice, 199 P. 
2d 986, 52 N.M. 363. 

30. Cal.—^People v, Driggs, 295 P. 
61, 111 Cal.App. 42. 

Ill._People V. Przybyl, 6 N.B.2d 848, 
365 Ill. 515. 

Utah.—State v. Gutheil, 98 P.2d 943, 
98 Utah 205. 

46 C.J. p 1372 note 22 [c]. 

31. Ga.—Geele v. State, 47 S.E.2d 
283, 203 Ga. 369. 

45 C.J. p 1372 note 21. 

“Culpable negligence:" 

Defined see supra § 1. 

As synonymous with “criminal 
negligence" see supra § 1. 

“Criminal negligence" defined 

The term “criminal negligence^ 
has been defined as the omission to 
do something which a reasonable or 
prudent person would do, or the do¬ 
ing of something which such'person 
would npt do under the circumstanc¬ 
es surrounding the particular case.— 
Howard v. State, Okl.Cr., 199 P.2d 
240—Chandler v. State. 146 P.2d 698, 
603, 79 Okl.Cr. 323. 
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32. Ala.—Fitzgerald v. State, 20 So. 
966, 112 Ala. 34, 39. 

45 C.J. p 1372 note 22. 

Voluntary negligence 

“To wilfully injure a person from 
voluntary negligence is within itself 
criminal.”—Lipscomb v. News Star 
World Pub. Corporation, La.App., 5 
So.2d 41, 45. 

33. Ga.—Geele v. State, 47 S.E.2d 
283, 287, 203 Ga. 369. 

The word “reckless" means care¬ 
less, neglectful, indifferent, incon¬ 
siderate as utterly reckless of dan¬ 
ger.—Geele v. State, supra. 

34. Ga.—Thomas v. State, 38 S.E.2d 
188, 73 Ga.App. 803. 

35. Okl.—Cooper v. State, 67 P.2d 
981, 61 Okl.Cr. 318—Nail v. State, 
242 P. 270, 33 Okl.Cr. 100. 

35. Okl.—Cooper v. State, 67 P.2d 
981, 61 Okl.Cr. 318—Nall v. State, 
242 P, 270, 33 Okl.Cr. 100. 

37. Minn.—State v. Lester, 149 N. 
W. 297, i27 Minn. 282, L.R.A.1915D 
201 . 

N.Y. — People V. Angelo, 221 N.T.S. 

47, 219 App.Div. 646. 

Pa.—Commonwealth v. Butler, Quar. 
Sess., 48 Lack.Jur. 217. 

38. Okl.—Lamb v, Smte, 105 P.2d 
799, 70 Okl.Cr. 236—Nail v. State, 
242 P. 270, 33 Okl.Cr. IC'D. 

39. Minn.—State v. Lester, 149 iNf- 
W, 297, 127 Minn. 282, L.R.A.1915D 
201 . 

Okl.—Lamb v. State, 105 P.2d 7'99, 
70 OkLCr. 236—Cooper v. State, 67 
P.2d 981, 61 Okl.Cr. 318—Nail v. 
.. State, 242 P. 270, 272, 33 Okl.Cr. 
100 . 

40. La.—State v. Irvine, 52 So. 667, 
126 La. 434. 

41. Utah. — State v, Llngmau, 91 P. 
2d 457, 97 Utah 180. 
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,erally have been applied to, prosecutie^ns for crim¬ 
inal neglig'ence,^^ respect to evidence^^ well 

as with respect to questions of law and fact^^ 

b. Violation of Statute 

While every violation of a statute does not constitute 
criminai negligence, an intentional, willful, or wanton 
violation of. a statute designed for the protection of hu¬ 
man life or limb may give rise to criminal responsibility. 

Every violation of a statute does not constitute 
criminal negligence,and an unintentional viola¬ 
tion of a prohibitory statute or ordinance unaccom¬ 
panied by recklessness or probable consequences of 
a dangerous nature may not constitute such negli¬ 
gence as imports criminal responsibility.^® On the 
other hand, an intentional, willful, or wanton vio¬ 
lation of a statute or ordinance, designed for the 
protection of human life or limb, which proximately 
results in injury or death may constitute criminal or 
culpable negligence.^^ 

Under some statutory provisions one who know¬ 
ingly or through criminal negligence fails to per¬ 
form a required act may be criminally responsible 
therefor,^® and, by reason of express,or implied pro-, 
visions of some statutes imposing certain duties on 
particular classes of persons, negligence in the per¬ 
formance of those duties, whereby injury, results, is 
sufficient to establish criniinal liability.'^^ Under 
such a statute it is no defense that the negligence of 
another concurred with that .of defendant in caus¬ 
ing the injuries.®® In accordance with the rule ap¬ 
plicable in criminal cases generally, a verdict of not 
guilty , must be directed where there is no evidence 
to show the negligence of defendant.®^ 
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Fire caused by negligence. In a statute provid¬ 
ing that any person who carelessly or negligently 
sets on fire any woods, lands, or marshes, so as to 
cause’ loss or injury to another, shall be guilty of a 
misdemeanor, the terms ‘^negligently’^’ and ‘‘care¬ 
lessly” are synonymous,®2 and mean “criminal neg¬ 
ligence” as distinguished from “ordinary negli¬ 
gence” which would' allow a recovery in a civil ac¬ 
tion.®® 

Leaving shaft, well, of other opening uncovered, 
A statute making it unlawful to leave any shaft, 
well, or other opening uncovered on any unclosed 
land, and requiring any person, etc., digging “any 
such shaft, well, or other opening, whether for the 
purpose of mining, or other purpose,” to inclose 
or cover it, -applies to a well or other opening, al¬ 
though not dug for mining purposes ;®4 it applies to 
a well or opening on a' lot in a town or city occupied 
•as a .residence,®® and an owner*of land, may be con¬ 
victed for a violation of the statute although he did 
not dig or cause the opening to be dug.®® However, 
an owner who delivers land to a tenant with a well 
properly covered is not guilty of violating the stat¬ 
ute if the well becomes uncovered while the land is 
in the tenant’s possession,^ the tenant being liable in 
such case.®'^ It is error to assess damages 'against 
defendant for injuring live stock, where the statute 
does not authorize it, and the owner of the stock is 
not a party concluded by the proceeding.®® 

Reckless imprudence or feckless negligence. Un¬ 
der some statutory provisions reckless imprudence 
or reckless negligence is an act* from which injury 
results, which act, had it been done ‘ from malice, 


42. Ga.—CJaln vJ State, 190 S.E. 371, 
65 Ga.App. 376i ' 

43. Ga.—Cain v. State, supra. 
Behavior of injured person 

Althougrh - contributory neg-ligrence, 
as such, has no place in law of crime, 
behavior of injured person may have 
material bearing* on question of ^ilt. 
—Cain V. State, 190 S.E. 371, 55 Ga. 
App. 376. 

Degree of proof necessary 

In a prosecution for criminal neg¬ 
ligence the guilt of accused must be 
proved beyond a reasonable doubt.— 
^Howard ,v. State, .Okl.Cr.,* 199 P-2d 
240—Chandler v. State, 14'6 .p.2d 598, 
79 Okl.Crl 323. , . 

44. Okl.—Cooper v. State, 67 P.2d 

981, 61 OkLCr. 318. . - 

Oulpalbility of accused ‘ 

(1)-'.Ordinarily the culpability of 
accused is a question of fact fof ^he 
jury. 

If.Y.—People,tV.;Carlson, 26 ]Sr.T.S.2d 
'ib03, 176 Misc.’230. . * 

Okl.—Cooper v. State^ 6.Z.P.2d 981, 61 
•' oki.Cr. 318. ■ , . , - ' 


(2) However, it may also be a| 
question of law, since, if negligence 
on which criminal liability is sought 
to be predicated is so slight as n,ot 
to reach required standard of- cul¬ 
pable negligence, trial court should' 
advise on acquittal.—^People v. Carl-; 
son, supra. 

45. Ill.—People v. Lynn, 52 lsr.E.2d 

166, 3'85 Ill. 165. ‘ 

46. H.C.—State V.,.Wooten, 46 S.E. 
2d 868, 228 N.C., 628—State v. Cope, 
167 S.E. 456> 204 N.C, 28. 

47. H.C.—State y., Lancaste;^,. 180 
S.E. 577, 208 N.C. 349—State v. 
Cope, 167 S.E.'456,. 204 H.C.' 28. 

Creation, of dangerotts condition' 
c' Owner of - lan<l ^abutting public 
-highway is liable^ c'rin!iina:Hy for kill¬ 
ing tree and leaving'it ^taiiding with¬ 
in a fe^-feet *bf pUblid' road.— 
Chambers v.' 'Wl&elen- C.CAsW.Va., 44 
F.-2d 340, 72-A’LVIR. OlL' 

4& IdahO'^TT-yStatie v.,'Taylor, 87 P.2d 
464, 59 Idaho 724,:;.- . , , ,s *,*; ,* 
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49. Mich.—People V. Campbell, 212 
N.-W. 97, 237 Mich. 424. 

45 C.J. p 1372 note'27. 

50. Pa.—Comnionwealth v. Cook, 8 

Pa.Co, 48'6. , ' 

51. Isr.H.—State v. Grand . Trunk R. 
Co., 23 A. 525, 65 N.H. 663. 

,52. ..Gac—Turner v. State, 16 S.E.2d 
160, 65.Ga.App. 292. 

53. Ga.—Turner, v. State, 16 S.E. 2d 
160,‘65'Ga.App, 292. 

54. Ark.—^American Bldg., etc., As¬ 

soc. V. State, 226 S.W. 1056, 147 
Ark. 80. , , 

Statutory duty to fence or cover min- 
ing shafts,, etc. see and Min¬ 
erals § 231. ' ’ ' . , ’ 

55. Ark.—^American Bidg., etc., As- 
' feoc. V. State, 226 ’S.W. 1056, 147 

Ark. 801 ' “ ‘ 

56. ^k.—^.AfHierican Bldg.^ eta» As-- 

soc.. V. State) supra. . : , , 

57. , Ark.-i-Amdrican Bldg., -etc., As- 
soe.w, State, shprai.,' ..m: . 

58. Arkj^Am ericaLU'' Mldg.^ ' etc.; ' As-- 

soc. V. State, supra. ^ *'■* 
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would constitute one of the-different'grades of fel¬ 
ony.®^ The term is used to- differentiate a lesser de¬ 
gree of crime, where the same act, if done with mal¬ 
ice, would constitute a grave crime.As used in 
this statute the phrase ^'reckless negligence^’ is said 
to be one most difficult to define,^^ and each case in¬ 
volving it must depend on its own facts.The per¬ 
son injured may be indemnified in a’prosecution un- 


: der this statutcw^- However, the penalty prescribed 
fbr a given instance of reckless negligence is de¬ 
pendent, by virtue of statutory provision, on the 
penalty prescribed for the commission of - the act 
with malice,so that, where no lawful penalty-is, 
provided for the commission of an act,; no penalty' 
may be imposed for reckless negligence in its com¬ 
mission.^^ . 


NEG-LIGrENCIA. In Spanish law, negligence; the 
absence of care.^ It is also a source of obligations 
as discussed in 45 C.J. p 1373 notes 2, 3. 

NEaLIGENT and HEOLI&ENTLY. See ISTegli- 
gence § 1.. 

ISTEG-LIG-EOTIA. In the .civil law, carelessness; 
inattention; the omission of proper care or fore¬ 
thought. ^ 

NEGLiaEJSTTIA SEMPER HABET INFORTUNI-, 
UM COMITEM. See 45 C.J. p 1373 note 27. 

NEGLIdENTUR COMMUNITER QUOD GOM- 
MUNITER POSSIDETUR. See 45 CJ. p 1374 note 
41. - 

NEGLIG-IBLE. A word in everyday use.3 It is 
defined as meaning that which may be neglected or 
disregarded.’^ ^^Negligible” has been compared with, 
or distinguished from, ^ffiegligent” see IsTegligence 

§ 1 . . . 

NEGOCIAR. In Spanish law, to engage in com¬ 
merce; also, to administer a dependency.^ 

NEGrOTIABILITY. The negotiability of commer¬ 
cial paper is discussed in Bills and Notes, particular 
reference being made to §§ 13-23. The negotiability 
of bills of lading is treated in Carriers § 128 when 
the carriage is by. land, andthe C.J.S. title Ship¬ 
ping § 114, also 58jC^J. p 368 note 63-p 369 note 81, 


with respect to carriage by water. The nego-tiability 
of bonds is treated in Bonds §§ 62-65, and in Bonds 
§ 62 reference is made to places throughout this 
work where the negotiability of particular kinds of 
• bonds is discussed. The negotiability of warehouse 
receipts is discussed in the C.J.S. title Warehouse- 
: men and Safe Depositaries §§ 25-28, also 67 C.J. 
p 473-mote 48-p 494 note 84. The negotiability of 
money orders is treated in the C.J.S. title Post Of- 
! fice § 25, also 49 C.J. p 1153 notes 4-6. The nego- 
' tiability of banking instruments such as certificates 
of deposit, pass books, and bank stock is discussed 
in Banks and Banking, and for specific references 
’ see the index to this title. ■' ■ 

. NEGOTIABLE. The word ^ffiegotiable” is discussed 
in Bills and Notes § 13. For particular applications 
see the references set out under the word ^Negotia¬ 
bility” ante. 

negotiate. The word “negotiate” has received 
much exposition,® and it frequently has been inter¬ 
preted by courts and, by lexicogi’aphers.'^ It is a 
technical word,® and, as used with reference to com¬ 
mercial paper, is almost a word of hrt.9 The word' 
may be used in two senses, as meaning to discuss 
or arrange for a sale or bargain, or the preliminaries 
of a business transaction, and also to sell or discount 
negotiable paper, or assign or transfer it by in¬ 
dorsement or delivery.^o laws and. law books the 
term is; sometimes used in both senses.^^ 


69. Philippine.—U. S. V. Manabat, 
28 Philippine' 560.' 

45 C.J. p 1372 note 32^53 C.J. p 561 
notes 42; 47. / ■ • : 

60. Philippine.—U. S. v. Eduardo, 15 
Philippine'1^1. 

61. Philippine.—U. S. ;,v. Eduardo, 
supra. 

G2. Philippine.— tf. S. V. Eduardo,' 
supra. . , ^ . 

63 C.J. p 651 note 44. 

63., Philippine.—U. S. v. Uanabat, 28 
Philippine 660-r-U. S.. y. Ajpigrb/25 
Philippine' 631. 

64* ; Philippine;—U. S,. v.^ il^acheco, 18 
Philippine 399. j, . < 


•65. Philippine.—^tl. S. V. Pacheco,' 
: supra. 

1, . Escriche Diccionario, 
j2. Black L.E, 

3; La.—^Sfate v. Guering-er, 24 So’. 2d 
1284, 28-5, 209 La. 118. ; ’ ' 

4, "Webster New Int.E. . 

• “A thing* is negligible when it may 
be neglected or disregarded."—^tate 
V. Gueringrer, 24 So.2d '284, 285, 209 
La. 118. ’ 

‘‘Negligi’ble atiantity'* 
iXJ.S.—Dayton Engineering' Laborato¬ 
ries Co. V. Kent, Pa., 264 F. 103;- 
■ ■104,' 106. ; ■ 

5. Escriche Diccionario, , 


6. U.S.—Pah-American Bank & 

Trust Co. V. National City Bank of 
New York, C.C.A.N.YI, 6 F.2d*762,, 
767. 

7. Mass.—Morton Furniture Co. v.‘ 
Dubuque Fire Marine Ins.‘ Co., 

: 191 N.E. 637, 638, 287 Mass. 170. 

8. U.S.—Pan-American Bank & 

Trust Co. V. National City Bank, of 
’New ^ork, C.C.A.N.Y.,' 6 F.2d 762, 
7t7. 

9. 'Ariz.—Roe y. Roosevelt .Water 
Consetyatlon Dist.,' f6 P.2d 967, 
970, 41 Ariz. 197. 

10. Mo.—State v. Gordon, 133 S.W. 

44, 48, 231 Mo. 647. ■ V 

45 0.‘J:,p 1375'note TO." . 

11. Mo.—estate v. Gordon,' supra, , 


1 , 273 , 
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As employed with reference to commercial paper^ 
such as notes or bills of exchange or bonds, the word 
“negotiate” is defined as meaning to transfer^^ for 
a valuable consideration^^ under rules of commer¬ 
cial law;^^ to sellj^s to pass;^® to put into circu¬ 
lation by transference and assignment of claim by 
indorsement, 

It has been said that the word “negotiate’^ is gen¬ 
erally used in connection with the consummation of 
business transactions,^^ and in this sense the term is 
defined as meaning to procure or arrange for by ne¬ 
gotiation to procure by mutual intercourse and 
agreement with another;20 to arrange for,21 ob¬ 
tain, bring about (something) by means of negoti¬ 
ation; 22 to bring about by mutual arrangement, dis¬ 
cussion, or bargaining;23 to transact business, to 
treat with another respecting a purchase and sal^, 
to hold intercourse, to bargain or trade, to conduct 
communication or conferences;24 to treat with a 
view to coming to terms on some matter, as a pur¬ 
chase, or sale, a treaty, etc.;25 to conduct communi¬ 


cations or conferences as' a basis of agreement;26^ 
to discuss or arrange a business transaction;27 to 
conclude by bargain, treaty, or agreement;28 to 
settle by dealing and management;29 to dispose of 
by sale or transferto effect something.21 

There is authority to the effect that the term “ne¬ 
gotiate” itself purports authority to enter into and 
make a binding agreement;22 and, while this may 
not be true in every instance or as a general propo- 
sition,33 when taken in connection with the purposes 
and nature of the instrument and with the other 
terms of expressions contained therein, the power 
given to negotiate may confer the power to make a 
contract that would bind the parties.24 

Negotiating. A general word coming from the 
Latin, signifying to carry on negotiations concern¬ 
ing and so to conduct business, to conclude a con¬ 
tract, or to transfer or arrange.35 Used in its ordi¬ 
nary and transitive sense the word means transfer¬ 
ring. 3 6 


12. Ariz.—Roe v. Roosevelt Water 
Oonservation Dist., 16 P.2(i 967, 
970, 41 Ariz. 197. 

Ill.—Taylor v. Morrison, 35 N.E.:2<i 
*566, 310 Ill.App. 671. 

45 C.J. p 1375 note 67. 

13. Ariz.—Roe v. Roosevelt Water 
Conservation Dist., 16 P.2d 967, 
970. 41 Ariz. 197. 

45 C.J. p 1375 note 68. 

14. Ariz.—^Roe v. Roosevelt Water 
Conservation Dist., supra. 

45 C.J. p 1375 note 69. 

15. Ariz.—^Roe v. Roosevelt Water 
Conservation Dist., supra. 

m.—Taylor v. Morrison, 35 lSr.B.2d 
566, 310 IlLApp. 671. 

Similarly expressed 

“The word 'negotiate,’ depending 
upon the context in which it is used, 
may sometimes mean the same thing 
as to sell.”—Roe v. Roosevelt Water 
Conservation Dist., 16 P.2d 967, 970, 
41 Ariz. 197. 

le. Ariz.—^Roe v. Roosevelt Water 
Conservation Dist., supra. 

Dl.—Taylor v. Morrison, 35 N.E.2d 
566, 310 Ill-App. 671. 

45 C.J. p 1375 note 62. 

17. Neb.—^National Bank of Com¬ 
merce V. Farmers’, etc.. Bank, 128 
N.W. 522, 523, 87 Neb. 841. 

4*5 C.J. p 1376 note 64. 

IS. Mass.—Morton Furniture Co. v. 
Dubuque Fire & Marine Ins. Co., 
191 N.E. 637, 638, .287 Mass. 170. 

19. Wash.—;Grammer v. Skagit Val¬ 
ley Lumber Co., 299 P. 376, 379, 
162 Wash. 677. 

45 C.J. p 1374 note 57. 

Similarly expressed 

To carry on ne^rotiations concern-, 
Ing.—Crammer v. Skagit Valley 
Lumber tJo., supra. ^ ^ 


20. Ill,—Taylor v. Morrison, 35 N. 

E.2d 566, 310 Ill.App. 671. , 

45 C.J. p 1375 note 6'3. 

21. Wash.—Crammer v. Skagit Val¬ 
ley Lumber Co., 299 P. 376, 379, 
162 Wash. 677. 

45 C.J. p 1374 note 66. 

22. Wash.—Crammer v. Skagit Val¬ 
ley Lumber Co., supra. 

23. Neb,—^Aurora State Bank v. 

Hayes-Eames El. Co., 129 N.W. 
279, 280, 88 Neb. 187—National 

Bank of Commerce v. Farmers’, 
etc., Bank, 128 N.W. 622, 523, 87 
Neb. 841. 

24. Pa,—^Werner v. Hendricks, 182 
A. 748, 749, 121 Pa.Super. 46. 

Wash,—Crammer v. Skagit Valley 
Lumber Co.,' 299 P. 376, 379, 162 
Wash. 677, 

Similarly defined 

(1) To hold communication or con¬ 
ference, with another, for the pur¬ 
pose of arranging some matter by 
mutual agreement.—Crammer v. 
Skagit Valley Lumber Co., supra. 

(2) To treat with another or oth¬ 
ers.—^National Bank of Commerce v. 
Farmers’, etc.. Bank, 128 N.W. 622, 
523, 87 Neb. 841. 

(3,) To hold intercourse or treat 
with a view to coming to terms on 
some matter, as a purchase or sale, 
a treaty, etc. 

Va.—Massie v. Dudley, 3 S.E.2d 176, 
179, 173 Va. 42. 

Wash.—Crammer v. Skagit Valley, 
Dumber Co., supra. 

25. Cal,—Mason v. Mazel, 187 P.2<i 
98, 100, 82 qal.App.2d,769. 

26. Cal.—Mason v. Mazel, supra. 

Vfiu—Massie v. Dudley, 3 S.E.2d 176, 

179, 173 Va. 42. 

Wash,—Crammer v. Skagit Valley 
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Lumber Co., 299 P. 376, 379, 162 
“Wash. 677. 

Similarly defined 

To discuss a matter with a view to 
some settlement or compromise.— 
Crammer v. Skagit Valley Lumber 
Co., supra. 

27. Fla.—^Watson v. Holland, 20 So.’ 
2d 388, 393, 155 Fla. 342. 

Similarly defined 

To deal with, manage, or conduct a 
matter, affair, etc., requiring some 
skill or consideration.—Crammer v. 
Skagit Valley Lumber Co,, 299 P. 
376, 379, 16,2 Wash. 677., 

28. Mass.—Morton Furniture Co. v. 
Dubuque Fire & Marine Ins. Co.^ 
191 N.E. 637, 638, 287 Mass. 170. 

45 C.,J. p 1374 note 69. 

29. Neb.—^Aurora State Bank v. 
Hayes-Eames El. Co., 129 N.W. 279, 
280, 88 Neb. 187. 

4'5 C.J. p 1375 note 66. 

30. Neb.—^Aurora State Bank v. 
Hayes-Eames El. Co., 129 N.W. 279, 
280, 88 Neb. 187—^National Bank of 
Commerce v. Farmers’, etc., Bank, 
128 N.W. 622, 623, 87 Neb. 841. 

31. Md.—Attrill v. Patterson, 58 Md. 
226, 246. 

32. N.C.—Combes v. Adams, 63 S.E. 
186, 188, 150 N.C. 64. 

45 C.J. p 1375 note 75. 

33. N.C.—Combes v. Adams, supra. 
45 C.J. p 1376 note 76. 

34. N.C.—Combes v. Adams, supra. 

35. Ky.—^Newport Nat. Bank v. 
Newport Bd. of Education,* 70 S.W. 

' 186, 114 Ky. 87, 24 Ky.L. 876. 

iaf6. Minn.—Rochester First Nat. 
Bank v. Pierson, 24 Minn. 140, 141, 
31 Am.R. 34L 
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INDEX TO 

NAMES 


Abbreviations, name represented by, § 7 
Acknowledgments, presumptions, § 15, p. 30, n. 41 
Actions, contracts, assumed or fictitious name, § 9, 
p. 14 \ 

Affidavits, assumed or fictitious names, filing, § 9, p. 12 
Aliens, change of name, § 11, p. 19, n. 28 
Answer, assumed or fictitious name, noncompliance 
with requirements raised by, § 9, p. 18 
Artificial .name, assumed or fictitious naihe, § 9, p. 10 
Assessments, idem sonans, rule as applying, § 14, p. 29 
Assumed name, § 9, pp, 9-18 

Coniimon use of as making true name, § 10 
Deceptive or misleading use, § 13 
Evidence, § 15, p. 36 
Fraud, presumptions, § 15, p. 29 
Jury question, § 16 
Baptismal name, defined, § 1 
Brevity, nicknames, § 1 

Business, assumed name, transacting in, § 9, p. 9 
Certificates, 

Assumed or fictitious names, filing, § 9, p, 12 
Change of name, § 11, p. 20 
Chain of title, 

Idem sonans, rule as applying, § 14, p. 28 : 

Presumption of identity, § 15, p. 31 
Change of name, § 1, pp. 19-23 
Evidence, § 15, p. 36 
Children, change of name, § 11, p. 21 
Christian name, § 3 

Initials or letters, § 6 , 

Sex as indicated by, § ^2 . 

Civil proceedings. 

Idem sonans, rule as applying, § 14, p. 28 
Middle name or initial, materiality, § 4 
Presumption of identity, § 15, p. 31 
Common law. 

Change of name, J 11, pp. 20, 22 
■Christian or given name, § 3 
Common name, 

Presumption of identity, § 15, p. 33 
Surname as, § 3 

Common use, designation by names in, § 10 
Component parts, §§ 2-7, pp. 2-8 
Conclusiveness, presumption of identity, § 15, p. 31 
Conditional sales, fictitious name, recovery in trover 
by persons trading under, § 9, p. 18 • 

Conflicting presumptions, identity, •§ 15, p. 34 
Consent, change'of name, infants, § Hi p. 22 
Constructive notice, assumed or fictitious name, § 9, 
p. 13 

Contempt, nicknames given in, § 1 
Contracts’, assumed or fictitious name. 

Actions on, § 9, p. 14 
Execution in, § 9, p. 9 
Corporations, use as part of name of, § 13 
Corruptions, use of, § 8 
Courts, change of name, § 11, p. 20 
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Criminal proceedings, 

Idem sonans, rule as applying, § 14, p. 28 
Initials, § 6 ’ 

Middle name or initial, materiality, § 4 ' ' 
Presumption of identity, § 15, p.'31’‘ 

Customs and usages. 

Derivatives and corruptions, § 8 
Married woman, designation, § 3 
Pronunciation, § 14, p. 25 
Deceased persons, use of name of, § 13 
Deeds, 

Idem- sonahs, rule as applying, § 14, p. 28 
Presumptions, § 15, p. 30, n. 41 ’ 

Defenses, assumed or fictitious name,' noncompliance 
with requirements relative to use of, § 9, p. 18 
Definition, § 1 

Deniurrer, assumed or fictitious name, defense of non- 
compliance with requirements raised by, § 9,* p, 18 
Depositions, initials, reference to witness by, § 6 
Derision, nicknames given in, § 1 
Derivatives, use of, § 8 

Description, prefixes or suffixes as matter of, § 5 
Descriptive nature, § 1 
Discretion, change of name, § 11, pp. 20, 21 
Distihguishing nature, § 1 

Divorce, change of name of minor child* of divorced 
parents, § 11, p. 22 *: 

Divorcees, prefix, § 5 

Doing business, assumed or fictitious name, § 9, p. 11, 
n. 31 

Dr., descriptive nature, § 5 « 

Employment, assumed name, use in obtaining, § 9, 

p. 11 J* 

Erasure, middle name or initial, materiality, §‘4 
Essential parts, §§ 2-7, pp. 2-8 

Estoppel, assumed or fictitious name, doing business 
under, § 9, p. 16 
Evidence, § 15, pp. 29-37 
Exclusive use, right of, § 13 
Family name, § 3 

Federal courts, change of name of naturalized citizen, 
§11, P. 23 

Fictitious name, § 9, pp. 9-18 
Evidence, § 15, p.; 36 
Jury question, § 16 

Filing, assumed or fictitious name, affidavit or cer* 
tificate, § 9, p. JL2 . , . 

Firms, use as part of name of, § 13 
Fitz, prefix as part of surname, § 5 
Foreign name^, use of English equivalent, § 8 
Fraud, ■. 

Assumed name, § 9, p. 10 ' . 

Presumptions, § 15, p. 29 ' 

Change of name, denial on ground of, § 11, p. 21 
Given name, § 3 

Initials or letters, § 6 
Sex as indicated by, § 12 
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Groups, assumed name, contracting under, § 9, p. 10, 
n, 13 

Handwriting, presumption of Identity arising from 
similarity in, § 15, p. 33 

Hotels, assumed name, registering under, § 9, p. 11 
Husband and wife, 

Change of name of wife against wishes of hus¬ 
band, § 11, p. 21 
Surname, § 3 

Idem sonans, § 14, pp. 24-29 
Jury questions, § 16 
Presumption of identity, § 15, p. 34 
Identification, 

Method of, § 1 
Middle name or initial, § 4 
Identity, 

Evidence, § 15, p. 36 
Jury question, § 16 

Presumption or inference of, § 15, p. 30 
Illegitimate children, change of name by unmarried 
mother, § 11, p. 19, n. 28 
Infants, change of name, § 11, p. 21 
Initials, 

Middle initial, materiality, § 4 
Presumption of identity arising from, § 15, p. 34 
Presumptions, § 15, p. 29 
Use of instead of given name, § 6 
Innocence, presumption of identity, § 15, p. 34 
Insurance, idem sonans, rule as applying to policy, § 
14, p. 28 

Interstate commerce, assumed or, fictitious name, con¬ 
tracts under, § 9, pp. 15, 16 

Intervention, assumed name, replevin suit by one do¬ 
ing business under, § 9, p. 17 
Jr., 

Presumption of identity from use or nonuse of 
suflix, § 15, p. 35 
Suffix, § 5 

Judgment dockets, idem sonans, rule as applying, § 
14, p. 29 

Judgments, presumption of identity invalidating, § 
15; p. 34 

Judicial proceedings. 

Identification and designation of parties in, § 3 
Initials, § 6 

Middle name or initial, materiality, % 4 

Jury, idem sonans, rule as applying to venire list, § 
14, p. 28 

Jury questions, § 16 

Kinship, presumption of identity to establish, § 15, 
p. 35 

Land titles, presumptions negativing regularity, § 15, 
p. 31 

Legal proceedings, 

Change of name without resort to, § 11, p, 19 
Idem sonans, rule as applying, § 14, p. 28 
Letters, given name consisting of, § 6 
Mac or Me, prefix as part of surname, § 5 
Maiden name, marriage resulting in loss of, § 3 
Married women, § 3 

Prefix designating, J 5 
Middle name or initial, 

Jury question, § 16 
Materiality, § 4 

Presumption of identity arising from, § 15, p. 35 
Minors, change of name, § 11, p. 22 


Misleading name, certificate of doing business under, 
§ 9, p. 12, n. 32 
Misspelling, effect of, § 1 

Mistake, middle name or initial, materiality, § 4 
Mortgages, idem sonans, rule as applying, § 14, p. 28 
Mr., descriptive nature, § 5 
Mrs., 

Descriptive nature, § 5 
Designation of married woman as, § 3 
Naturalization, change of name by naturalized citizen, 
§ 11, p. 19, n. 28 
Nicknames, defined, § 1 

Nonresidents, assumed name, doing business under, § 
9, p. 17 

O, prefix as part of surname, § 5 
Objections, change of name, § 11, p. 20, n. 38 . 
Orthography, idem sonans, $ 14, p. 26 
Parents, surname as derived from common name of 
§ 3 

Partnerships, assumed or fictitious names, § .9, p. 14 
Patronymic name, § 3 

Penalties, assumed or fictitious name, violation of law, 
§ 9, p. 13 

Physicians and surgeons, assumed or fictitious names, 
§ 9, p. 11 

Plea or answer, assumed or fictitious name, defense 
of noncompliance with requirements waived by, 
§ 9, p. 18 

Pleadings, idem sonans, issue raised by, § 16 
Police, power, assumed or fictitious name, statutes re¬ 
lating to, § 9, p. 12 
Prefixes, § 5 

Prejudice, variance in names, 5 14, p. 26 
Presumptions, § 15, p. 29 
Given name, § 3 

Pride, change of name, objection on ground of, § 11, 
p. 21, n. 47 

Principal name, surname as, § 3 
Privacy, right of, § 13 

Process, presumption of identity invalidating, § 15, 
p. 34 

Pronunciation, latitude allowed in, § 14, p. 25 
Proper name, § 3 
Purpose of name, § 1, n. 4 
Questions of law and fact, § 16 
Rebuttal, presumption of identity, § 15, p, 31 
Records, idem sonans, rule as applying, § 14, p. 29 
Registration, assumed or fictitious names, § 9, p. 12 
Residence, similarity, presumption of identity, § 15, 
p. 33 

Right to use of name, § 13 

Search warrants, idem sonans, rule as applying, § 14, 

p. 28 

2d, suffix, § 5 

Sex, given names .indicating, § 12 
Spelling, latitude allowed in, § 14, p. 25 
Sportive familiarity, nicknames given in, § 1 

Sr., 

Presumption of identity from use or nonuse of 
suffix, § 15, p. 35 
Suffix, § 5 

Statutory provisions, 

Assumed or fictitious name, $ 9, pp. 10, 11 
Fraud, § 15, p. 30 
Use of, § 13 

Change of name, § 11, p. 20 
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Subpoenas, idem sonans, rule as applying, § 14, p. 28 
Suffixes, § 5 

Presximptions from use or nonuse, § 15, p. 35 
Surname, § 3 

Business conducted under, § 9, p. 14 
Idem sonans, divided surname, § 14, p. 27 
Initials prec*eding, § 6 

Presumptions, § 15, p. 29 

Torts, assumed or fictitious name, maintenance of 
action by persons doing business under, § 9, p. 17 
Transfer, assumed business name, § 9, p, 12, n. 32 
Trover and conversion, fictitious name, maintenance 
by person trading under, § 9, p. 18 
Trusts and trustees, assumed name, § 9, p. 10, n. 13 


Unmarried mothers, change of name, § 11, p. 19, n. I 
Unusual names, presumption of identity, § 15, p. i 
Variance, 

Effect of, § 1 

Fictitious name, § 9, p. 10, n. 13 
Middle name or initial, materiality, § 4 
Spelling, materiality, § 14, p. 25 
Waiver, assumed or fictitious name, capacity to sr 
§ 9, p. 18 

War, change of name on ground of war with count 
from which name came, § 11, p. 20, n. 38 
Widows, § 3 
Prefix, § 5 

Words and phrases, § 1 



INDEX TO 

NAVIGABLE WATERS 


Abandonment, 

Disuse as resulting in, § 5, p. 53, n* 93 

Rights in navigable waters, § 21 

Submerged lands, state acquiring title, § 94, p, 208 

Tidelands, 

Franchise to fill in, § 113, p. 241 
Right to use lost by, § 109 
Wrecks, § 45, pp. 118, 120 
Abatement, 

Docks, § 79 
Obstructions, § 50 

Notice as prerequisite to action for damages, 
§ 51, p. 131 

Wharves or piers, § 79 

Abutting lands, ordinary high-water mark, riparian 
owner’s title as extending to, § 93, p. 207 
Abutting owners, submerged lands, title, § 93, p. 206 
Access to water, 

Accretions, apportionment to retain, § 84 
Islands, damages for interference wi^'h, § 118 
Riparian and littoral rights, §§ 67, 68, pp. 154-158 
Accretion and reliction, §§ 80-85, pp. 172-184 
Access to water, apportionment to retain, § 84 
Adverse possession, mainland held in, § 82, p. 78 
Agreement, division between contiguous owners, 
184 

Aiding natural causes, ownership as affected, § 
82, p. 178 

Apportionment, § 84 

Return of lands lost by erosion, § 87, p. 189 
Artificial accretions, ownership, § 82, p. 177 
Avulsion distinguished from accretion, § 81 
. Breakwaters, aiding natural causes in deposit of 
accretion, § 82, p. 178, n. 18 
Burden of proof in actions involving, § 85 
Contiguous owners, apportionment between, § 84 
Continuity as affecting ownership, § 82, p. 179 
Conveyances, 

Reservation of right to accretions by riparian 
owner, § 127 

Riparian land described by including accre¬ 
tions, §§ 122, 125 
Upland, effect of, § 82, p. 179 
Defenses, actions involving, § 85 
Definitions, § 81 
Distinction, § 81 
Easements, § 83 

Erosion, return of land lost by, § 87, p. 189 
Evidence in actions involving, § 85 
Future deposits, § 82, p. 176 
Injunction, protection of right, § 85 
Islands, 

Conveyance as including right to accretions, 
§ 124 

Ownership of, 

Accretions to, § 82, p, 180 
Islands formed by, § 82, p. 179 
Judgment in action involving, § 85 


Accretion and reliction—Continued, 

Jury Question in actions involving, § 85, n. 84 
Lands previously sold by state, lease of, § 99, p. 
217 

Law governing, § 62 , 

Lease of riparian lands as including accretions, 
§ 132, n. 74 

Ownership, § 82, pp. 174-180 
Burden of proof, § 85, n. 87 
Parties, actions involving, § 85 
Pleading in actions involving, § 85 
Point of commencement, § 82, p. 179 
Presumption, § 86, p. 187 
Protection of rights, remedies, § 85 
Public lands, § 82, p. 177 
Remedies, protection of rights, § 85 
Restrictions applicable, § 83 
Review in actions involving, § 85 
Right of riparian owner to secure accretions 
forming against bank, § 69, p. 161 
Right of way over, § 83 
•Sediment and silt, § 81 
Submerged lands, § 81 
Synonymous terms, § 81 

Taxes, payment as notice of claim to, § 82, p. 180 
Temporary drying up of navigable water, § 82, 
p. 176 

Tidelands, right of grantee, § 103, p. 224 
Title to upland created, § 82, p. 178 
Trial in action involving, § 85 
Vested rights, § 82, p. 176 
Withdrawal of water, § 81 
Actions, 

Submerged lands, recovery, § 110 
Water or navigation districts, § 13, p. 79 
Actual navigability, prevailing test, § 5, pp. 48-53 
Actual use, navigability as dependent on, § 6, p. 55 
Adequate remedy at law, obstructions, injunction as 
precluded, § 49, p. 126 

Adjacent owners. Riparian and littoral rights, gen¬ 
erally, post 

Ad quo damnum, obstructions, remedy by way of writ 
of, § 48 

Adverse possession, 

Accretion, mainland held in adverse possession, 
§ 82, p. 178 

Islands, acquisition of title by, § 118 
After-acquired rights, submerged lands, grants by 
municipality as including, § 107, p. 231 
After-acquired title, tidelands, conveyance as includ¬ 
ing, § 120, p. 251 
Alluvion, 

Defined, § 81 

Islands, conveyance as including, § 124 
Ownership, § 82, pp. 174, 176 
Reliction distinguished, § 81 
Riparian lands, conveyance as including, § 122 
Alterations, dams, § 37, p. Ill 
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Amendment, charter, port, § 13, p. 76 
Anchorage, 

Bays, usefulness for as rendering navigable, § 5, 
p. 52 

Harbor commissioners and masters, powers in 
respect of, § 17 

Incidental right of navigation, § 22 
Municipal corporations, power to regulate, § 12, 
p, 75 

Obstruction by anchored vessel, § 44 
Answer, obstructions, actions for damages, § 51, p. 133 
Appeal and error, 

Accretion and reliction, actions involving, § 85 
Submerged lands, public grants, § 101 
Apportionment, 

Accretions, § 84 

Return of land lost by erosion, § 87, p. 189 
Riparian and littoral rights. 

Access, § 67, p. 156 
Adjoining owners, § 64 
Artificial accretions, ownership, § 82, p. 177 
Artificial aid, navigability as affected by necessity, § 
5, p. 50 

Artificial channel, public right of navigation, § 20, 
p. 89 

Artificial lines, riparian rights as affected, § 63 
Assessments, 

Improvements, cost of, § 14 

Port districts, property as subject to, § 13, p, 77 
Waterway or navigation districts, power to levy, 
§ 13, p. 79 

Attorney General, obstructions, injunction, § 49, p. 127 
Avulsion, § 86, pp. 184-187 

Accretion distinguished, § 81 
Defined, § 86, p. 184 

Islands formed by, ownership, § 86, p. 186, n, 41 
Nonuser of lands covered by, § 86, p. 186 
Procedure in actions involving, § 86, p. 187 
Public right of passage as affected, § 86, p. 185 
Submerged lands, § 86, p. 185 
Title as affected, § 86, p. 185 
Banks, 

Defined, § 88, p. 190 
Navigator’s right to use, § 25 
Public right to use, § 60 

Riparian and littoral rights, §§ 69-71, pp. 158-164 
Riparian lands, conveyance as including, § 120, 
p. 251 

State ownership, § 92, p, 203 
Base fee, submerged lands, state title, § 92, p. 201 
Bathhouses, riparian rights, use of shore for erection 
of, § 69, p. 159 
Bathing, 

Foreshores, public right, § 60 

Grant of easement to use beach for, § 125 

Public right of, § 55 

Submerged lands, state ownership subject to 
rights of, § 92, p. 199 

Batture, 

Defined, § 81 

Islands, conveyance as including, § 124 
Ownership, § 82, p. 176 

Riparian lands, conveyance as including, § 122 
Bayous, test of navigability, § 5, p. 50 
Bays, § 1 

Navigability, § 5, p. 52 
65 C. J.S.—81 


Beaches, seaweed, 

Grant of right to take, § 125 
Public right to gather, § 58 
Beacons, 

States, regulations governing, § 12, p. 75 
Wrecks, marking with, § 45, p. 120 

Bed, 

Defined, § 88, p. 191 

Minerals, lease for purpose of removing, § 99, 
p. 217 

Public right of navigation as including right to 
use, § 20, p. 90 

Riparian owners having title to, § 93, p. 207 
State ownership, § 92, p. 203 
Submerged lands, generally, post 
Bed of stream, 

Conveyance of riparian lands as including title 
to, § 120, p. 253 

Islands, ownership as following, § 115 
Pipelines, right to use for, § 109 
Riparian lands, conveyance, § 120, p. 249 
Soil, sand or gravel, right of action for taking 
from, § 112 

Boating, grant of easement to use beach for, § 125 
Bonds, waterway or navigation districts, power to is¬ 
sue, § 13, p. 78 
Booms, 

Nuisance, § 30 
Riparian rights, 

Liability for injury in respect of, § 69, p. 160 
Use of shore for purpose cf, § 69, p. 159 
State power in respect of, § 11, p. 70 
Boundaries, 

Islands, § 115 
Submerged lands, 

Grants of, § 103, p. 222 
Riparian owners, § 111 
Branches of navigable river, § 5, p. 51 
Breakwaters, 

Accretions, aiding natural causes in deposit of, 
§ 82, p. 178, n. 18 
Warning sign, § 31 
Bridges, §§ 32-35, pp. 97-108 

Authority to construct or maintain, § 33, pp. 98- 
101 

Change of water level, duty to provide against 
dangers of collision due to, § 35, p. 105 
Collision with, liability, § 35, p. 104 
Division of damages, concurrent negligence, § 35, 
p. 107 

Drawbridges, generally, post 

Driftwood, liability for injury as result of per¬ 
mitting accumulation, § 35, p. 104 
Federal power in respect of, § 11, p. 68 
Injunction, suspension pending improvement, § 
49, p. 126 

Injuries during construction or repair, liability, 
§ 35, p. 103 

Jury questions, actions for damages caused by, 
§ 51, p. 136 
Location, § 34 

Manner of construction, § 34 
Navigators, rights, duties and conduct of, § 35, 
p. 107 

Nuisance, § 34 

Offenses, destruction of, § 50 
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Bridges—Continued, 

Railroads, authority to construct or maintain, § 
33, p. 99 

Reconstruction or repair, liability for injuries 
during, § 35, p, 104 

Riparian owners, authority to construct or main¬ 
tain, § 33, p. 98 

State power in respect of, § 11, p. 71 
Temporary obstructions, liability for, § 35, p. 104 
Tolls, charges, or other compensation, ^ 32 
Vessels colliding with, liability for injuries, § 35, 
p- 104 

Buildings, wharves, right to erect on, § 73, p. 165, 
n. 93 

Bulkheads, 

Municipal corporations, power to regulate use of, 
§ 12, p. 75 
Submerged lands, 

Apportionment of frontage between riparian 
owners, § 113, p. 243 

Grant by municipality for construction of, 
§ 107, p. 231 

Reclamation by riparian owner after estab¬ 
lishment of lines, § 113, p. 240 

Buoys, 

States, regulations governing, § 12, p. 75 
Wrecks, marking with, § 45, p. 120 
Burden of proof, 

Accretion and reliction, actions involving, § 85 
Drawbridges, negligence in operation, § 51, p. 134 
Improvements, actions for injuries as result of, 
§ 18 

Navigability, § 9 
Obstructions, 

Actions for damages, § 51, p. 133 
Injunction, f 49, p. 128 

Riparian rights, actions based on interference 
with use of shores or banks, § 71 
Cables, obstructions by, § 43 

Canals, dams utilized in connection with, changes, § 
37, p. Ill 

Canoes, capability of use for as rendering stream 
navigable, § 6, p. 54 

Capacity for floating, test of navigability, § 6, p. 53 
Center of stream. Thread of stream, generally, post 
Certiorari, public lands, review of grant of, § 101 
Change of navigable status, § 5, p. 53 
Charges, 

Improvements, use of, § 15 

Municipal corporations, power to provide for, § 
10, p. 65 
Charters, 

Bridges, conditions, § 34 
Ports, amendment, § 13, p. 76 
Claims, waterway improvement district, § 13, p. 79 
Coast Guard, wrecks, marking, § 45, p. 121 
Collateral attack, submerged lands, grant of, § 103, 

p. 226 

Collision, 

Bridges, liability, § 35, p. 104 
Wrecks, liability for, § 45, p. 122 
Colonial grants, submerged lands, § 107, p. 229 
Colored lights, drawbridges, liability for failure to 
display, § 35, p. 106 
Commerce, 

Federal power to preserve or promote, § 10, p. 62 


Commerce—Continued, 

. Repeal of federal ordinance establishing rights of 
way in navigable waters capable of bearing, 
§ 7 

Submerged lands, 

Grants as subject to right of, § 103, p. 225 
Grants for purpose of promoting, § 103, p. 224 
State ownership subject to rights of, § 92, 
p. 199 

Waters adapted for, § 1 

Commercial use, test of navigability, § 6, p. 54 
Commissioners, 

Harbor commissions, § 17 

Port districts, exercise of authority, § 13, p. 77 
Submerged lands, grant by state through board 
of, § 99, p. 218 

Common law, riparian rights as derived from, § 61, 
p. 143 

Common right of public in, § 20, pp. 87-90 
Complaint. Pleading, generally, post 
Completeness of navigability, § 5, p. 51 
Conclusiveness, Federal Power Commission, findings 
of, § 19, p. 87 

Concurrent powers, obstructions, federal and state 
powers, § 11, p. 72 
Conditions, 

Bridges, construction in conformity to, § 34 
Dams, construction as, § 37, p. Ill 
Federal Power Commission, license subject to, § 
19, p. 85 

Submerged lands, grants subject to, § 103, p. 224 
Conflict of laws, § 2 

Riparian rights, § 62 
Submerged land, ownership, § 90 
Conflicting regulations, federal and state government, 
§ 10, p. 64 
Congress, 

Appropriations for improvement of river as de¬ 
terminative of navigability, § 5, p. 52 
Federal control, generally, post 
Obstructions, power to forbid or authorize, § 11, 

p. 66 

Powers in respect of, § 10, p. 61 
Consent, bridges, consent of state as essential, § 33, 
p. 99 

Conservation, Federal Power Act, § 19, p. 83 
Consideration, 

Submerged lands, grants of, § 102 
Wharves, license to construct, § 76 
Constitutional provisions, submerged lands. Sub¬ 
merged lands, post 
Construction, 

Conveyances, land under water, § 120, p. 248 
Federal Power Act, § 19, p. 83 
Submerged lands, grants of, § 103, pp. 221-226 
Municipal grant, § 107, p. 231 
Contiguous lands, accretion, § 81 

Contiguous owners, accretions, apportionment be¬ 
tween, § 84 

Continuing trespass, submerged lands, injunction, §: 
112 

Continuous use, navigability as requiring, § 5, p. 53 
Contracts, 

Waterway or navigation district, § 13, p. 77 
Wrecks, removal of, § 45, p. 119 
Contracts for deed, 

Riparian rights by holder of, § 63 
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Contracts for deed—Continued, 

Submerged lands, § 123 
Contributory negligence, 

Drawbridges, navigators, § 35, p. 107 
Obstructions, 

Burden of proof in actions for damages, § 51, 
p. 133 

Defense to action for damages, § 51, p. 131 
Jury question in actions for damages, § 51, 
p. 136 

Control over, §§ 10-19, pp. 61-87 
Conveyances, §§ 119-132, pp. 247-262 
Accretions, 

Reservation of right by riparian owner, § 127 
Riparian land, § 126 

Construction, land under water, § 120, p. 248 
Islands, §§ 116, 124 

Reservations and restrictions, § 127 
Riparian land as including, § 121 
Lands under water, § 120, pp. 247-254; § 123 
Littoral rights, § 125 
Riparian lands, §§ 119-122, pp. 247-257 
Accretions, § 122 
Accretions as included, § 125 
Bank or shore as included, § 120, p. 251 
;Exception, § 127 
Flats as included, § 120, p. 251 
High water mark, § 120, p. 252 
Islands as included, § 121 
Land under water as passing, § 120, pp. 247- 
254 

Low water mark, § 120, p. 252 
Presumption, § 120, p. 249; § 122 
Private conveyances, § 120, p. 251 
Railroad right of way, § 122 
Reclamation rights as included, § 122 
,Reservations and restrictions, § 127 
Rights passing, § 122 
Steamboat landing, § 120, p. 251 
Thread of stream as boundary, § 120, p. 253 
Water’s edge, § 120, p. 252 
Riparian rights, § 125 

Separation of title to upland and submerged land, 
§ 129 

Steamboat landing, construction, § 120, p. 251 
Submerged lands, § 120, pp. 247-254; § 123 
Separation of title to upland, § 129 
Corporations, 

Bridges, authority to construct or maintain, § 
33, p. 98 

Improvements, delegation of power of state to 
make, § 12, p. 74 

Obstructions, duty to remove, § 28 
Counties, 

Bridges, power to construct, § 33, p. 98 
Islands, sale or disposal, § 116 
Lease of portions of bed of river within bounda¬ 
ries, § 991, p. 217 
Creeks, § 1 

Prima facie navigability, § 4 
Crimes and offenses. 

Bridges, destruction as obstruction to navigation, 
§ 50 

Dams, injuries to, § 41 

Ice, interference with right to travel on, § 59 
Obstructions, §§ 52-54 


Crimes and offenses—Continued, 

Violation of rule or order respecting use of stream, 
§ 26 

Curative acts, submerged lands, defective grants of, 
§ 102 

Customs and usages. 

Obstructions, admissibility of evidence in actions 
for damages caused by, § 51, p. 134 
Seaweed, right to take, § 58 
Cutting ice on navigable waters, § 56 
Damages, 

Federal Power Act, construction and operation of 
project under, § 19, p. So 

Improper use of navigable stream, injuries caused 
by, § 26 

Improvements, negligence resulting in injuries, 
§ 18 

ObstiTictions, 

Elements of, § 51, p. 136 

Remedy by way of action for, § 51, pp. 130- 
137 

Riparian rights, interference with. 

Right of access, § 68 
Use of shores or banks, § 71 
Submerged lands, soil, saua or gravel talven from, 
§ 112 

Wrecks, abandonment resulting in injury, § 45, 

p. 120 

Dams, §§ 36-41, pp. 108-114 

Backing up of water, liability in respect of, § 40 
Damages as recoverable for injuries to, § 41 
Estoppel, damage action, § 51, p. 132 
Federal power to prevent obstruction by, § 11, 

p. 68 

Forfeiture of franchise, § 37, p. 112 
Injunction, § 49, p. 126 

Construction by federal government, § 18 
Injuries caused by, liability, § 40 
Injuries to, liability, § 41 

Legislative authorization, defense to actions for 
injuries caused by, § 51, p. 132 
Licenses, Federal Power Commission, § 19, p. 83 
Locks, statutory requirements, § 38 
Lower riparian owners, protection of rights, § 36 
Manner of construction, § 38 
Nuisance, § 39 

Opening, liability for damages caused by, § 40 
Permits, § 37, p. 110 

Release of water, liability in respect of, § 40 
Repairs and alterations, § 37, p. Ill 
Revocation of statutory right to erect, § 37, p. Ill 
Right to construct and maintain, § 37, pp. 100- 
112 

Riparian rights, liability for injuries in respect of, 
§ 69, p. 160 

Slopes, slides, etc., manner of construction, § 38 
State power in respect of, § 11, p. 72 
Statutory authority, § 37, p. 109 
Temporary obstruction, remodeling, § 39 
Declaration of navigability, statutory provisions, § 7 
Decrees. Judgments or decrees, generally, post 
Deeds. Conveyances, generally, ante 
Defenses, 

Accretion and reliction, actions involving, § 85 
Obstructions, 

Actions for damages, § 51, p. 131 
Criminal prosecution, § 53 
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Defenses—Continued, 

Obstructions—Continued, 

Injunction, § 49, p. 127 
Pollution, actions for damages, § 66 
Definitions, § 1 
Accretion, § 81 
Alluvion, § 81 
Avulsion, § 86, p* 184 
Banks, § 88, p. 190 
Batture, § 81 
Bid, § 88, p. 191 
Channels, § 20, p. 89 
Dereliction, § 81 
Docks, § 72 

Enemy waters, § 61, p. 145, n. 99 

Erosion, § 87, p. 187 

Harbor lines, § 16, n. 17 

Harbor master, § 17, n. 25 

High-water line or mark, § 88, p. 192 

Littoral proprietors, § 61, p. 143, n. 84 

Low-water mark, § 88, p. 193 

Movable freehold, § 81 

Heap tide, § 88, p. 193 

Het investment, § 19, p. 86 

Ordinary condition, § o, p. 50 

Ordinary high-water mark, § 88, p. 193 

Ordinary low-water mark, § 88, p. 194 

Pierhead line, § 16, n. 17 

Piers, § 72 

Pool full, § 88, p, 194 

Reliction, § 81 

Riparian property, § 61, p. 143, n. 84 
Shore, § 88, p. 194 
Shore lands, § 88, p. 194 
Shore line, § 88, p. 195 
Sovereignty lands, § 88, p. 195 
Spring tides, § 88, p. 195 
Submerged lands, § 88, pp. 190-196 
Submergence, § 87, p. 188 ^ 

Thread or center, § 88, p. 195 
Tidelands, § 102 
Wharves, § 72 
Delegation of power, 

Bridges, power of state in respect of, § 11, p. 71 
Improvements, municipal corporations, § 12, p. 74 
Density of traffic, consideration in determining navi¬ 
gability, § 3 
Depth, 

Harbor lines as dependent on, § 16 
Test of navigability, § 6, p. 53 
Dereliction. Accretion and reliction, generally, ante 
Detention of waters, obstruction by, § 46 
Difficulty of navigation, controlling effect as respects 
navigability, § 6, p. 53 

Dikes, riparian owners, protection against floods, § 
69, p. 161 

Direction of verdict, submerged lands, action to re¬ 
cover, § 110 

Discovery, islands, possession by virtue of, §§ 117, 118 
Discretion, 

Diversion of waters, Secretary of the Army, § 46 
Obstructions, injunction, § 49, p. 126 
Diversion, 

Federal government, power to prevent, § 11, p. 67 
Injunction,- § 49, p. 126 
Pleading, § 49,.p. 128 
Obstruction by, § 46 


Diversion—Continued, 

Pleading, injunction proceedings, § 49, p. 128 
Power of state, § 10, p. 64 
Riparian owner, right of, § 61, p. 146, n. 11 
Riparian rights, § 65, p. 152 
Riparian rights as affected, damages, § 71 
State power in respect of, § 11, p. 71 
Division of damages. 

Bridges, concurrent negligence of bridge owner 
and navigator, § 35, p. 107 
Obstructions, § 51, p. 132 
Docks, §§ 72-79, pp. 16^172 
Abatement, § 79 

Construction and maintenance, § 73, pp. 164-167 
Injunction against, § 75 
Defined, § 72 

Extension into river, riparian right of access, § 
67, p. 157 

Injunction, construction and maintenance, § 75 
JMunicipal corporations, power to provide for, § 
10, p. 65 
Nuisance, 

Abatement or removal, § 79 
Injunction, § 75 
Purprestures, removal as, § 79 
Removal as purpresture, § 79 
Rights of riparian or littoral owners, § 73, pp. 
164-167 

Riparian owners, transfer of right to maintain, 
§ 125 

State power in respect of, § 11, p. 70; § 16 
Submerged lands, 

Apportionment of frontage between riparian 
owners, § 113, p. 243 

Reclamation as authorized after establish¬ 
ment of dock lines, § 113, p. 240 
Title to, § 113, p. 242 
Domestic use, 

Diversion of water for, § 46 
Riparian rights, § 65, p. 152 
Drainage, 

Riparian rights, § 61, p. 145 
State control of, § 11, p. 70 

Drainage districts, diversion of waters, § 46, n. 20 
Drawbridges, 

Burden of proof, negligence in operation, § 51, 
p. 134 

Closing or failing to open draw, § 35, p. 107 
Contributory negligence, navigators, § 35, p. 107 
Customs, admissibility of evidence in actions for 
injuries caused by, § 51, p. 134 
Damages, new parties in action for injuries to 
vessel caused by, § 51, p. 131 
Federal power to regulate, § 11, p. 68 
Jury questions, negligence in operation, § 51, p. 
135 

Location and width of draw, § 34 
Municipal corporations, regulations as to, § 10, 
p. 65, n. 32 

Negligence in maintenance and operation, liability 
for injuries, § 35 

Obstructiohs interfering with operation, § 47 
Presumptions, negligence in operation, § 51, p. 134 
Repairs, closing for, § 35, p. 104 
Drawing nets, riparian rights, access for purpose of, 
§ 67, p. 156, n, 45 
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Dredging, 

Federal government, power to regulate and pro¬ 
hibit, § 11, p. 67 

Riparian rights, § 67, p. 156, n, 45 
Driftwood, 

Bridges, liability for injuries as result of permit¬ 
ting accumulation, § 35, p. 104 
Railroad bridges, duty to keep free of, § 28 
Drinking water, riparian rights, § 65, p. 152 
Ease of navigation, controlling effect as respects navi¬ 
gability, § 6, p. 53 
Easements, 

Accretions, § 83 
Riparian lands, grant of, § 125 
Riparian rights, right of access in nature of, § 67, 
p. 155 

Wharves, adjoining property, § 77 
Ebb and flow of tide. 

High-water mark as mean level of tide, § 88, p. 
192 

Navigability dependent on, § 6, p. 56 
Riparian owners above, right to use of water, § 
65, p. 151 

Submerged lands, generally, post 
Test of navigability, § 4 
Tidewaters, § 1 
Ejectment, 

Riparian and littoral rights, protection of rights 
in use of shores or banks, § 71 
Submerged lands. 

Recovery by, § 110 

Recovery of reclaimed lands, § 113, p. 244 
Electric power. 

Dams, federal power to construct for purpose of 
generating, § 11, p. 69 
Federal Power Act, § 19, pp. 83-87 
Eminent domain, submerged lands, conveyance sub¬ 
ject to right of, § 103, p. 224 
Encroachment, submerged lands, injunction, § 112 
Enemy waters, defined, § 61, p. 145, n. 99 
Erosion, § 87, pp. 187-190 

Riparian and littoral rights, damages, § 71 
Submerged lands, reclamation of land lost by, § 
113, p. 240 
Estoppel, 

Dams, damage actions, § 51, p. 132 
Obstructions, 

Injunction, § 49, p. 128 
Maintenance based on, § 27 

Evidence, 

Accretion and reliction, actions involving, § 85 
Burden of proof, generally, ante 
Improvements, negligence resulting in injuries, 
§ 18 

Navigability, § 9 
Obstructions, 

Actions for damages, § 51, p. 133 
Criminal prosecution, § 54 
Injunction, § 49, p. 128 
Presumptions, generally, post 
Riparian rights. 

Action to protect right to use of water, § 6b 
Actions based on interference with use of 
shores or banks, § 71 

Injunction against interference with rights 
and use of shores or banks, § 71 


Exceptions, 

Riparian owners, conveyances, § 127 
Submerged lands, grants subject to, § 103, p. 224 
Exclusive powers over, federal government, § 10, p. 62 
Exclusive rights, public right of navigation, § 24 
Expenditures, waterway or navigation district, § 13, 
p. 78 

Exploitation of water resources, § 55, n. 16 
Explosives, municipal corporations, power to regulate 
loading of, § 10, p. 65, n. 23 
Extent of navigability, element of, § 5, p. 51 
Extra work, dams, contract for alteration, § 36 
Falls, obstruction by as affecting navigability, § 5, 
p. 51 

Federal control, § 10, p. 61 
Bridges, 

Authority to construct, § 34 
Consent or approval, § 33, p. 100 
Dams, liability for injuries caused by, § 4ff 
Diversion or detention of waters, § 46 
Dumping of refuse, § 42 
Harbor lines, power to establish, § 16 
Improvement and regulation, § 12, p. 73 
Obstructions, § 11, pp. 66-69 

Defenses in actions for damages caused by^ 
§ 51, p. 131 

Injunction, § 49, p. 127 
Wharfage rights, § 73, p. 165 
Federal government, submerged lands. 

Constitutional rights and powers, § 94, p. 208 
Ownership, § 91 

Federal Power Act, water power projects, § 19, pp. 
83-87 

Federal statutes. Statutory provisions, generally, 
post 

Fees, harbors, classification of vessels for, § 17 

Penders, piers, protection by, § 34 

Ferries, obstructions by, § 44 

Perry cables, obstructions by, § 43 

Filling in. Submerged lands, post 

Findings, 

Federal Power Commission, conclusiveness, § 19, 
p. 87 

Riparian rights, actions to protect right to use 
of water, § 66 

Fish traps, obstructions by, § 47 
Pishing, 

Seashore, public right, § 60 
Submerged lands. 

Grants subject to right of, § 103, p. 225 
Grants to municipalities subject to rights of, 
§ 107, p. 228 

Riparian owner’s rights as subject to, § 109 
State ownerships subject to rights of, § 92, 
p. 199 

Wharves, permit or license to maintain for pur¬ 
pose of, § 76, n. 64 

Plats, 

Conveyance of uplands as including, § 120, p. 251 
Grant or conveyance of, title to upland as passing, 
§ 123 

Roads or streets, use for, § 109 
Floatage, 

Capacity for as test of navigability, § 6, p. 53 
Navigability of stream capable of, § 5, p. 50 
Riparian rights, § 67, p. 155, n. 43 
Waters adapted for, § 1 
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floating drydocks, littoral owners, § 73, p. 166 
Floods, dams rendered unnavigable by, liability in 
respect of, § 40 

Fog signals, breakwaters, § 31 

Fords, bed of stream, right to use for, § 109 

Foreign commerce, waters capable of carrying on, § 1 

Foreshore. Shores, generally, post 

Forfeiture, 

Bridges, franchise, § 34 
Dams, franchise for erection, § 37, p. 112 
Obstructions, franchise of improvement company 
creating, § 48 

Riparian rights, nonuser, § 61, p. 144 
Submerged lands, grants of, § 103, p. 224 
Franchises, 

Bridges, forfeiture, § 34 
Dams, exercise of, § 37, p. 112 
Riparian lands, reclamation by riparian owners, 
§ 113, p. 239 

Riparian rights as in nature of, § 61, p. 144, n. 90 
Submerged lands, municipalities as authorized to 
grant, § 107, p. 228 

Ti delands, grant of right to fill in, § 113, p. 241 
Wharves, right to wharf out as, § 73, p. 166 
Frontage, 

Riparian and littoral rights, access, § 67, p. 156 
Riparian rights as limited by water frontage of 
land, § 64 
Wharves, § 77 

Funds, port districts, disposition of, § 13, p. 78 
Future needs, navigability as affected by capacity to 
meet, § 6, p. 55 

Gas pipes, obstructions by, § 43 

General land office, conveyance or surrender of right 
of public to use, § 21 

Glass bottom boats, exercise of public right of naviga¬ 
tion by carrying passengers for hire in, § 22, n. 68 
Golf courses, riparian owners, use of waters for 
sprinkling, § 65, p. 152, n. 2 
Governing law, riparian rights, § 62 
Government attitude, consideration on question of 
, navigability, § 5, p. 52 

Governmental control and ownership, §§ 10-19, pp. 61- 
87 

Grain residue, discharge into, defense to action for 
damages, § 51, p, 132 
Gravel, 

Islands, recovery of value of gravel taken, § 118 
Public right to take from bed of navigable stream, 

§ 58 

Riparian rights, taking for commercial purposes, 

§ 69, p. 159 

Submerged lands, right of action for taking, § 112 
Groins, riparian owners, maintenance as nuisance, § 
69, p. 161 

Gulf of Mexico, navigability of bays, inlets, etc., § 8, 
n. 62 
Harbors, 

Commissioners and master, § 17 
Cost of improvement, § 14 

Hederal control, establishment of harbor lines, § 
16 

:Fees, classification of vessels for, § 17 
Improvement, federal powers, § 12, p. 73 
Municipal corporations, power in respect of, § 
12, p. 75 

Refuse and debris, deposits in, § 42 


Harbors—Continued, 

Riparian rights, use of shore for purpose of, § 
69, p. 159 

State power to improve, § 12, p. 74 
Submerged lands. 

Delegation to municipality of right to make 
improvements, § 107, p. 228 
Reclamation as authorized after establish¬ 
ment of harbor lines, § 113, p. 240 
Health, municipal corporations, power to provide for, 
§ 10, p. 65 

Helping tug, drawbridges, duty of keeping at hand, § 
35, p. 106 

High water line or mark, 

Conveyance of, 

Riparian land, § 120, p. 252 
Water privileges of certain lands commenc- 
ing at, § 125 
Defined, § 88, p, 192 

Islands, conveyance as including title to, § 124 
Riparian owner as owning only to, § 89 
Submerged lands. 

Riparian owner's title as extending to, § 93, 

p. 206 

State ownership as extending to, § 92, p. 202 
Highways, 

Accretions, grant of easement for highway as in¬ 
cluding, § 126 

Shores or beach, use as, § 60 
Submerged lands. 

Reclaimed land as subject to easement, § 113, 
p. 244 

Use for, § 109 
Highways by water, 

Common right of public to use, § 20, p. 87 
Defined, § 1 

Prescriptive rights, § 23 
Statutory declaration, § 7 
Test of navigability, § 5, p. 49 
Houseboats, shore land, right to use for access, § 69, 
p. 159 
Hunting, 

Foreshores, public rights, § 60 
Rights as to, § 131 

Submerged lands, riparian owner’s rights as sub¬ 
ject to right of, § 109 

Hydraulic mining and dredging, federal government, 
power to regulate and prohibit, § 11, p. 67 

Ice, 

Cutting and taking on, § 56 
Injuries as result of harvesting, liability, § 57 
Public right to travel on, § 59 
Improvement and regulation, §§ 12-18, pp. 73-83 
Assessment of costs against lands benefited, § 14 
Burden of proof, actions for damages, § 51, p. 133 
Cost of improvements, § 14 
Federal Power Act, § 19, pp. 83-87 
Harbors, § 16 

Private persons, § 17 
Injunction, § 18 

Injuries as result of negligence in improvement, 
liability, § 18 

Islands, acquisition of title by, § 116 
Necessity of improvement in order to render wa¬ 
ters navigable as affecting navigability, § 5, 
p. 50 
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Improvement and regulation—Continued, 

Negligence in improvement resulting in injury, 
liability, § 18 
Nuisance, liability for, § 18 
Payment for improvement, § 14 
Riparian owners, § 61, p. 145 
Riparian rights, access, § 67, p. 156, n. 49 
Submerged lands, § 113, pp. 238-244 

Conveyance of riparian lands as including 
right to improve, § 122 
Lien for cost of, § 114 
Tolls, § 15 

Water power privileges as compensation for im¬ 
provement, § 15 

Waterway or navigation districts, § 13, pp. 75-79 
Incidental rights, use of navigable waters, § 22 
Indebtedness, waterway or navigation district, § 13, 
p. 78 

Indians, submerged lands, reservation for, § 105 
Indictment and information, obstructions, prosecution 
for, § 54 
Injunction, 

Accretions, protection of rights, § 85 
Dams, § 49, p. 126 
Diversion of waters, § 49, p. 126 
Docks, construction and maintenance, § 75 
Improper use of stream, § 26 
Improvement, § IS 
Obstructions, § 49, pp. 125-129; § 66 
Interference with right of access, § 68 
Removal of, § 50 
Piers, 

Construction and maintenance, § 75 
Nuisance, § 79 
Riparian and littoral rights. 

Interference with right to use of bank or 
shore, § 71 

Protection of right of access, § 68 
Protection of right to use of water, § 66 
Shores or beach, interference with public right 
to use, § 60 
Submerged lands. 

Continuing trespass or encroachment, § 112 
Grant of, § 101 
Wharves, 

Construction and maintenance, § 75 
Nuisance, § 79 

Inland lakes, navigability, § 5, p. 52 
Innavigable, defined, § 1 
Instructions to jury. 

Obstructions, 

Actions for damages caused by, § 51, p. 136 
Criminal prosecution, § 54 
Riparian rights, actions based on interference 
with use of shores or banks, § 71 
Internal waters, defined, § 1 
International boundary, 

Islands in river constituting, title, § 115, n. 7 
Islands in stream constituting, conveyance as in¬ 
cluding bed of stream, § 124 
International treaties, basis of right, law governing, 
§ 2 

Interstate commerce. Commerce, generally, ante 
Islands, §§ 115-118, pp. ?44-247 
Accretions, 

Conveyance as including right to, § 124 


Islands—Continued, 

Accretions—Continued, 

Islands previously sold by state, lease of, § 
99, p. 217 

Ownership of accretions to, § 82, p, 180 
Ownership of islands formed by, § 82, p. 179 
Adverse possession, acquisition of title by, § 118 
Alluvion or batture, conveyance as including, § 
124 

Avulsion, ownership of lands formed by, § 86, 
p. 186, n. 41 
Boundaries, § 115 
Conveyance of, §§ 116,124 

Conveyance of riparian land as including, § 
121 

Reservations and restrictions, § 127 
High water mark, conveyance as passing title 
to, § 124 

International boundary. 

Conveyance of island constituting as includ¬ 
ing bed of stream, § 124 

Title to island in river constituting, § 115, 
n. 7 

Low water mark, conveyance as passing title to, 

§ 124 

Ownership, §§ 115-117 
Possession, § 118 

Riparian land, conveyance as including, § 121 
Riparian owners, 

Ownership, § 115 
Possession and occupancy, § 118 
Riparian rights. 

Grant or conveyance as including, § 124 
Law governing, § 62 
Sale and disposal of, § 116 

Sand and gravel, recovery of value of sand and 
gravel taken,§ 118 

State, title to islands formed before or after state¬ 
hood, § 117 

Submergence, reappearance after, § 87, p. 189, 
n. 78 

Survey, conveyance of riparian land as including 
surveyed island, § 121 
Title to, §§ 115-117 
United States, 

Sale or disposal, § 116 
Title to, § 117 

Issues, obstructions, actions for damages, § 51, pp. 
133, 135 

Judgments or decrees. 

Accretion and reliction, actions involving, § 85 
Submerged lands, 

Action to recover, § 110 
Partitioning undivided interests, § 111 
Judicial notice, navigability, § 9 
Judicial question, navigability as, § 5, p. 52 
Jury questions. Questions of law and fact, generally, 
post 

Just compensation, public highway, property rights 
taken in respect of floatable stream declared high¬ 
way, § 7 
Laches, 

Submerged lands, actions to recover, § 110 
Wharves, encroachment on rights of adjoining 
owners, § 77 

Land under water. Submerged lands, generally, post 
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Landing places, riparian owners, transfer of right to 
maintain, § 125 

Landlord and tenant, obstructions, criminal liability 
as between, § 52 

Lateral extension, wharves, § T7 
Law governing, § 2 

Law questions. Questions of law and fact, generally, 
post 
Leases, 

Port districts, property acquired by, § 13, p. 77 
Riparian lands, § 132 
Submerged lands, post 

Legislative acts. Statutory provisions, generally, post 
Legislature, submerged lands, power to dispose of, § 
99, p. 218 
Levees, 

Obstruction by, § 47 

Riparian rights, construction of, § 69, p. 160 
Licenses, 

Dams, 

Federal power to license, § 11, p. 69 
Revocation, § 37, p. Ill 

Federal Power Commission, jurisdiction to issue 
and effect of, § 19, p. 87 
Riparian lands, grant of, § 125 
Submerged lands, reclamation by riparian owner, 
§ 113, p. 239 

Water power projects, § 19, p. 83 
Wharves, construction and maintenance, § 76 
Liens, submerged lands, improvements, § 114 
Life estates, riparian lands, leases, § 132 
Lighthouse service, wrecks, abandonment by request 
to mark, § 45, p. 121 
Lights, 

Breakwaters, warning by, § 31 • 

Drawbridges, equipping with, § 35, p. 105 
Wrecks, marking with, § 45, p. 120 
Limitation of actions, submerged lands, recovery of, 

^ no 

Littoral rights. Riparian and littoral rights, gen¬ 
erally, post 

Loading and unloading, riparian rights, access for 
purpose of, § 67, p. 156, n. 45 
Location, 

Bridges, § 34 

Test of navigability, § 6, p. 53 

Wrecks, marking indicating, § 45, p. 121 

Locks, dams, 

State power to construct, § 11, p. 72 
Statutory requirements, § 38 
Logs and logging. 

Dams, 

Reconstruction to provide means for passage, 
§ 36 

Sluiceways, § 38 

Diversion of waters for improvement of naviga¬ 
tion for log driving, § 46, n, 29 
Navigability of streams capable of floating, § 6, 
p. 55 

Obstructions by accumulation of logs, § 47 
Obstructions of streams valuable only for float¬ 
age, § 27 

Loss of profits, obstructions, damages as recoverable 
for, § 51, p. 137 

Louisiana Purchase, ownership of navigable waters 
in territories embraced, § 10, p. 66, n. 37 


Low-water mark. 

Defined, § 88, p. 193 

Islands, conveyance as passing title to, § 124 
Riparian lands, conveyance of, § 120, p. 252 
Submerged lands. 

Riparian owner’s title as extending to, § 93, 
p. 207 

State title as extending to, § 92, p. 203 
Main channel, right of navigation as confined to, § 20, 
p. 89 

Mandamus, obstructions, remedy by way of, § 48 
Marking, 

Obstructions, §§ 27, 43 
Wrecks, § 45, pp. 118, 119 
Marshy waters, navigability, § 6, p. 55 
Masters, harbor masters, § 17 
Meander lines. 

Burden of proof, § 9 

Conveyance of riparian lands by, right to accre¬ 
tion, § 122 

Navigability as established by running of, § 5, p. 
52 

Patents of shore line following, construction, § 
103, p. 222 

Riparian right of access extending from, § 67, 
p. 157 

Riparian rights as affected, § 63 
Metes and bounds, riparian lands, conveyance by as 
including right to accretion, § 122 
Minerals, 

Lease of beds of navigable waters for removal 
of, § 99, p. 217 

State as entitled to, § 10, p. 66, n, 37 
Submerged lands, grant of mineral rights to mu¬ 
nicipality, § 107, p. 230 
Tidelands, ownership, § 92, p. 202, n. 69 
Misdemeanors, obstructions, § 52 
Mooring, 

Floating drydock, littoral owner, § 73, p. 166 
Incidental right of navigation, § 22 
Movable freehold, defined, § 81 
Muddy waters, navigability, § 6, p. 55 
Municipal corporations. 

Accretions, land owned by, § 82, p. 177 
Bridges, consent of state, § 33, p, 100. 

Dams, right to construct and maintain, § 37, p. 

no 

Drawbridges, liability for negligent operation, § 
35, p. 107 

Improvements, delegation of power to make, § 
12, p. 74 

Obstructions, § 11, p. 70 
Duty to remove, § 28 
Injunction, § 49, p. 127 
Ports or port districts, status, § 13, p. 76 
Power to supervise, control, etc., § 10, p. 64 
Railroads, conveyance of riparian land to, § 119 
Refuse, deposit of, § 42 
Riparian land, alienation, § 119 
Riparian owners, withdrawal of water as against 
rights of, § 65, p. 153 
Submerged lands, 

Control, § 108 

Grants to or by, § 107, pp. 227-232 
Possession of land filled in, § 113, p. 243 
Tidelands, reclamation, § 113, p. 241 
Wharves, grant of authority to construct, § 76 
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Municipal corporations—Continued, 

Wrecks, duties and liabilities in respect of, § 45, 
p. 119 

Natural flow of water, riparian rights, § 65, p. 151 
Natural navigability as essential, § 5, p. 50 
Navigation. Submerged lands, post 
Navigation of power, regulation and control, § 10, 
p. 65 

Navigators, bridges, liability for injuries resulting 
from negligence of, § 35, p. 107 
Neap tides, defined, § 88, p. 193 

Negative averments, obstructions, complaint in actions 
for damages, § 51, p. 133 
Negligence, 

Drawbridges, liability for injuries as result of, 
§ 35, pp. 105, 107 

Improvements, liability for injuries resulting, § 18 
Obstructions, 

Burden of proof in actions for damages, § 51, 
p. 133 

Jury question in action for damages, § 51, 
p. 135 

Nets, obstructions by, § 43 
Nighttime, 

Breakwaters, warning lights, § 31 
Wrecks, lights, § 45, p. 119 

Nominal damages, riparian rights, interference with 
right of access, § 68 
Nonuser, 

Avulsion, lands covered by, § 86, p. 186 
Navigability as affected, § 5, p. 53 
Riparian rights, forfeiture, § 61, p. 144 
Submerged lands, forfeiture of grant for, § 103, 
p. 224 

Notice, 

Federal Power Oominission, application for pre¬ 
liminary permits, § 19, p. 84 
Obstructions, § 43 
Nuisance, 

Abatement, § 50 
Booms, § 30 
Bridges, § 34 
Dams, § 39 

Diversion or detention of waters, § 46 
Docks, 

Abatement or removal, § 79 
Injunction, § 75 

Groin, riparian owner maintaining,, § 69, p. 161 
Improvement of navigable waters, liability, § 18 
Obstructions, § 27 
Abatement, § 50 

Damages as recoverable, § 51, p, 130' 

Piers, 

Abatement or removal, § 79 
Injunction, § 75 
Pipe or main on bottom, § 43 
Refuse, deposits of, § 42 
Temporary obstruction, § 27 
Wharves, 

Abatement or removal, § 79 
Extension beyond line of navigability, § 73, 
p. 167 

■ Injunction, § 75 

Obstructions, §§ 27-54, pp. 93-139, 

Abatement, § 50 . 

Notice as prerequisite to action for damages, 
§ 51, p. 131 ' 


Obstructions—Continued, 

Answer in action for damages, § 51, p. 133 
. Booms, § 30 
Breakwaters, § 31 
Bridges, generally, ante 
Burden of proof, injunction, § 49, p. 128 
Cables and pipes, § 43 

Complaint in actions for damages, § 51, p. 132 
Concurrent federal and state control, § 11, p. 72 
Contributory negligence, 

Burden of proof in actions for damages, § 51, 
p. 133 

Defense to action for damages, § 51, p. 131 
Jury question in action for damages, § 51, 
p. 136 

Counterclaim in actions for damages, issues, § 51, 
p. 135 
Cribs, § 31 

Criminal responsibility, §§ 52-54 
Customs and usages, admissibility of evidence in 
actions for damages, § 51, p. 134 
Damages, 

Division, § 51, p. 132 
Elements of, § 51, p.‘136 

Remedy by way of action for, § 51, pp. 130- 
137 

Dams, generally, ante 
Defenses, 

Actions for damages, § 51, p. 131 
Criminal prosecution, § 53 
Injunction, § 49, p. 127 

Delegation of power to determine, § 11, p. 67 

Deposits of refuse, § 42 

Diversion or detention of waters, § 46 

Duty to remove, § 28 

Estoppel, injunction, § 49, p. 128 

Evidence, 

Actions for damages, § 51, p. 133 
Admissibility, § 51, p. 134 
Criminal prosecution, § 54 
Injunction, § 49, p. 128 
Federal control, § 11, pp. 66-69 
Ferries, § 44 
Ferry cables, § 43 

Financial condition, defense to criminal prosecu¬ 
tion, § 53 
Fish traps, § 47 

Forfeiture of franchise of improvement company 
creating, § 48 

Former conviction and compliance with order as 
defense in criminal prosecution, § 53 
Harbor commissioners or masters, power to per¬ 
mit, § 17 

Indictment in prosecution for, § 54 
Individuals, actions for damages, § 51, p. 131 
Injunction, § 49, pp. 125-129; § 66 
Estoppel, § 149, p. 128 
Interference with right of access, § 68 
Removal of, § 50 
Instructions to jury, 

Actions for damages caused by, § 51, p. 136 
Criminal prosecution, § 54 
Issues, actions for damages caused by, § 51, 

, pp. 133, 1'35 
jetties, § 31 , 

Jury questions, .. 

Actions for damages, § 51, p. 135 ' 
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Obstructions—Continued, 

Jury questions—Continued, 

Criminal prosecution, § 54 
Lessors, criminal liability for acts of lessee, § 52 
Levee, § 47 
Liability for. 

Abatement or removal, § 50 
Injuries to, § 29 
Log accumulation, § 47 

Loss of profits, damages as recoverable for, § 51, 
p. 137 

Mandamus, remedy by way of, § 48 
Marking, § 43 
Misdemeanor, § 52 
Municipal corporations, § 11, p. 70 
Duty to remove, § 28 
Navigability as affected, § 5, p. 51 
Navigability of stream, jury question in actions 
for damages, § 51, p. 135 

Negative averments, complaint in action for dam¬ 
ages, § 51, p, 133 
Negligence, 

Burden of proof in actions for damages, § 51, 
p. 133 

Jury question in action for damages, § 51, 
p. 135 
Nets, § 43 
Nuisance, § 27 

Abatement, § 50 

Damages as recoverable, § 51, p. 130 
Oil pollution, evidence in criminal prosecution 
for, § 54 
Parties, 

Abatement suit, § 50 
Injunction, § 49, p. 127 
Piers, I 74 
Pleading, 

Actions for damages, § 51, p. 132 
Injunction, § 49, p. 128 
Posts, etc,, § 47 

Preliminary injunction, § 49, p. 126 
Prescriptive right to maintain, § 27 
Presumptions, actions for damages, § 51, p. 133 
Proof, 

Actions for damages, § 51, p. 133 
Amount of damages, § 51, p. 137 
Prosecutions for, § 54 
Punitive damages, § 51, p. 137 
Questions of law and fact, 

Actions for damages, § 51, p. 135 
Criminal prosecution, § 54 
Rafts, § 44 

Reasonableness, jury question, § 51, p. 135 
Refuse, deposits of, § 42 
Remedies, §§ 48-51, pp. 125-137 
Removal, remedy by way of, § 50 
Res ipsa loquitur, doctrine as applicable in ac¬ 
tions for damages, § 51, p. 134 
Right of navigation subject to, § 20, p. 89 
Right to maintain, § 27 
Riparian and littoral rights, damages, § 71 
Riparian owners, § 27 
Ropes, lines, etc., § 43 
Safety precautions, § 27 

Special damage, action as maintainable by in¬ 
dividuals suffering. § 51, p. 131 
Specific obstructions, §§ 30-47, pp. 96-134 


Obstructions—Continued, 

Speculative damages, recovery, § 5l, p. 137 
State control, § 11, p. 69 
■Statutory provisions, § 27 

Criminal responsibility, § 52 
Defense of statutory authorization in action 
for damages, § 51, p. 131 
Defense to criminal proceedings, § 53 
Duty to remove, § 28 
Remedies, § 48 

Sufficiency of evidence in actions for damages 
caused by, § 51, p. 134 

Surveys, admissibility in actions for damages 
caused by, § 51, p. 134 
Trial, 

Actions for damages caused by, § 51, p. 135 
Criminal prosecution, § 54 
Injunction, § 49, p. 128 
Variance, actions for damages, § 51, p. 133 
Vessels, § 44 

Weight and sufficiency of evidence in actions for 
damages caused by, § 51, p. 134 
Wharves, § 73, p. 166; § 74 
Wrecks, § 45, pp. 118-122 

Occasional freshets, floating logs, etc., down stream 
during as rendering navigable, § 6, p. 56, n. SO 
Occupancy, submerged lands, § 109 
Offenses. Crimes and offenses, generally, ante 
Oil and gas, submerged lands, grant of right to drill 
and extract to municipality, § 107, p. 230 
Oil pipe lines, obstructions by, § 43 
Oil pollution, § 42 

Obstruction by, evidence in criminal prosecution 
for, § 54 

Oil wells, grant of privilege to sink in bed of stream, 
§ 65, p. 152 

Opinion evidence, navigability, § 9 
Opposite owners, wharves, rights as between, § 77 
Orders, harbor commissions and masters, power to 
make, § 17 

Ordinary condition as determinative of navigability, 
§ 5, p. 50 

Ordinary high-water mark, 

Defined, § 88, p. 193 
Submerged lands. 

Riparian owner’s title as extending to, § 93, 
p. 207 

State ownership as extending to, § 92, p. 202 
Ordinary low water mark, defined, § 88, p. 194 
Outlets, inland lakes, navigability as requiring, § 5, 
p. ‘52 

Overflowed lands, submerged lands, grants of as af¬ 
fected by grants of overflowed lands, § 104 
Owners, wrecks, duty of marking, § 45, p. 1221 
Ownership, § 10, p. 65 

See, also. Title, generally, post 
Accretion, § 82, pp. 17^180 

Burden of proof, § 85, n. 87 
Alluvion, § 82, p. 176 
Erosion, 

Loss of land by, § 87, p. 187 
Reappearance of land lost by, § 87, p. 189 
Ice formed on public waters, § 56 
Islands, §§ 115-117 
Soil under navigable waters, § 89 
Submerged lands, post 
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Parks, submerged lands, grants to municipality for i 
park purposes, § 107, p. 230 
Partial navigability, § 5, p. 51 
Particular navigable waters, § 8 
Parties to actions. 

Accretion and reliction, actions involving, § 85 
Obstructions, 

Abatement suit, § 50 
Injunction, § 49, p. 127 
Eipariaii and littoral rights, 

Action to protect right to use of water, § 66 
Actions based on interference with use of 
shores or banks, § 71 

Submerged lands, actions to recover, § 110 
Partition, submerged lands, decree partitioning un¬ 
divided interests, § 111 

Passengers, carriage for hire as reasonable exercise 
of right of navigation, § 22, n. 68 
Patents. Submerged lands, generally, post 
Patrol, wrecks, § 45, p. 118 
Penalties, 

Municipal corporations, power to provide for, § 
10, p. 65 

Obstructions, remedy by action to recover, § 48 

Periodic navigability. 

Public right of navigation, § 20, p. 88. 

Sufficiency, § 6, p. 56 
Permits, 

Dams for industrial purposes, § 37, p. 109 
Deposit of refuse, § 42 
Wharves, § 76 

Perpetual leasehold, submerged lands, improvements 
by owner of, § 113, p. 242 
Petition, bridges, construction over, § 33, p. 100 
Physical capabilities, navigability as dei>endent on, 

§ 6, p. 56 

Piers, § 61, p. 145; §§ 72-79, pp. 164-172 
Al)atement, § 79 

Access, riparian right, § 67, p. 156 
Bed of stream, bridges, § 34 

Construction and maintenance, § 73, pp. 164-167 
Injunction against, § 75 
Defined, § 72 
Frontage, § 77 
Injunction, 

Construction and maintenance, § 75 
Nuisance, § 79 

IMunicipal corporations, power to regulate use of, 
§ 12, p. 75 

Navigability, extension beyond line of, § 73, p. 166 
Nuisance, 

Abatement or removal, § 79 
Injunction, § 75 
Obstruction to navigation, § 74 
Purpresture, 

Extension beyond line of navigability, § 73, 

p. 166 

Removal as, § 79 
Removal as purpresture, § 79 
Right to build included in riparian rights, § 61, 
p. 145 

Rights of riparian or littoral owners, § 73, pp. 
164-167 

Riparian owners, transfer of right to maintain, § 
125 

State power in respect of, § 16 


Piers—Continued, 

Submerged lands, reclamation by adjoining owner 
after establishment of pier line, § 113, p. 240 
Sunken vessels, marking, § 45, p. 122. 

Temporary use, removal of structure erected un¬ 
der license for, § 79 

Transfer of riparian right to maintain, § 125 
Piles, ends cut from, deposits of as obstruction, § 42 
Piling, 

Municipal corporations, power to regulate use of, 

§ 12, p. 75 

Piers, protection by, § 34 

Pipelines, submerged lands, right to use -for, § 109 

Pipes, obstructions by, § 43 

Plats, submerged lands, title as affected, § 96 

Pleading, 

Accretion and reliction, actions involving, § 85 
Obstructions, 

Actions for damages, § 51, p. 132 
Injunction, § 49, p. 128 
Riparian and littoral rights. 

Action based on interference with use of 
shores or banks, § 71 

Action to protect right to use of water, § 66 
Injunction against interference with right to 
use of shores or banks, § 71 

Pleasure craft, capability of use for as rendering 
stream navigable, § 6, p. 54 
Police power. 

Federal government, control of navigation, § 12, 
p. 73, n. 68 

State regulation under, § 10, p. 63 
Submerged lands, conveyance subject to, § 103, 
p. 224 

Political activities, water or navigation districts, ex¬ 
penditures for, § 13, p. 78 
Pollution, 

Defenses, actions for damages, § 66 
Federal government, powers in respect of, § 11, 
p. 67 

Riparian right to use of water free of, § 65, p. 151 
State power in respect of, § 11, p. 70 
Submerged lands, water over, § 112 
pool full, defined, § 88, p. 194 

Ports, county courts, jurisdiction to declare organiza¬ 
tion, § 13, p. 76 
Possession, 

Islands, § 118 
Submerged lands, § 109 

Municipality as grantee of state, § 107, p. 229 
Posts, obstruction by, § 47 
Potential navigability, § 6, p. 55 
Power cables, obstruction by, § 43 
Power projects. Federal Power Act, § 19, pp. 83-87 
Practical construction. Federal Power Act, § 19, p. 83 
Preemptive right, submerged lands, riparian owner^s 
right to grant of, § 99, p. 219 
Preferences, public right of navigation, § 24 
Preliminary injunction, obstructions, § 49, p. 126 
Preliminary notice, submerged lands, grants of, § 101 
Preliminary permits, Federal Pow«r Commission, § 19, 
p. 83 

Prescription, 

Fords, acquisition of right to use bed of stream 
as, § 109 

Navigation rights, § 23 

Obstructions, right to maintain continued, § 27 
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Prescription—Conti nued, 

Seaweed, right to take, § 58 
Shores or hanks, right of navigators to use, § 25 
Presumptions, 

Accretion, § 86, p. 187 

Bridges, approval hy federal authority, § 33, p. 
100 

Drawbridges, negligence in operation, § 51, p. 134 
Navigability, meander lines, § 5, p. 53 
Obstructions, actions for damages, § 51, p. 133 
Riparian lands, conveyances, § 120, p. 249; § 122 
Submerged lands, § 88, p. 190 

Agreement for division between adjoining 
owners, § 111 
Grant of, § 100 

Ownership, § 92, p. 202, n. 69, TO 
Waterway or navigation districts, improvement, 
§ 13, p. 75 

Wrecks, abandonment, § 45, p. 121, n. 82 
Prima facie navigability, tide waters, § 4 
Private bridges, interference with navigation, § 33, 
p. 98 

Private individuals, obstructions, actions for damages, 
§ 51, p. 131 

Private interests, navigability as embracing, § 3 
Private ownership, submerged lands, § 93, pp. 205-208 
Private waters, defined, § 1 

Privileges, submerged lands, municipalities as au¬ 
thorized to grant, § 107, p. 228 
Procedure, avulsion, actions involving, § 86, p. 187 
Proof, 

Burden of proof, generally, ante 
Navigability, § 9 
Obstructions, 

Actions for damages, § 51, p. 133 
Amount of damages, § 51, p. 137 
Submerged lands, actions to recover, § 110 
Property, waterway or navigation district, f 13, p, 77 
Property rights, 

Riparian or littoral rights, § 61, p. 144 
Submerged lands, reclamation by riparian own¬ 
ers, § 113, p. 239 

Proprietorship, submerged lands, grant to munici¬ 
palities, § 107, p. 228 

Public interest, navigability as embracing, § 3 
Public lands, 

Accretion, § 82, p. 177 

Avulsion, subsequent accretion as affecting, § 87, 
p. 189, n. 83 

Erosion, rules governing, § 87, p. 188 
Submerged lands, 

Embankment built out on lake as subject to 
entry as public land, § 113, p. 239, n. 22 
Entry as, § 95 

Public right of navigation, §§ 20-26, pp. 87-93 
Exclusive and superior right, § 23 
Extent of right, § 20, p. 89 , 

Manner of exercise, § ^2 
Prescriptive right, § 23 
Relinquishment, § 21 

Remedies for improper or unauthorized naviga- 
tion, § 26 

Shores and banks, use of, § 25 
Public termini, navigability as requiring, § 5, p. 51 
Public uses other than navigation, §§ 55-60, pp. 139- 
143 


Public utilities, removal and relocation of utilities in¬ 
terfering with improvement, § 12, p. 73 
Public waters, defined, § 1 
Punitive damages, obstructions, § 51, p. 137 
Purprestures, 

Encroachment of navigable waters, § 27 
Wharves or piers, extension beyond line of nav¬ 
igability, § 73, p. 166 

Qualified fee, submerged lands, state title, § 92, p. 201 
Questions of law and fact, 

Accretion and reliction, actions involving, § 85, 
n. 84 

Avulsion, § 86, p. 187 

Federal Power Commission, jurisdiction to issue 
license and effect of, § 19, p. 87 
Improvements, negligence resulting in injuries § 
18 

Navigability, § 9 
Obstructions, 

Actions for damages, § 51, p. 135 
Criminal prosecution, § 54 
Nuisance, § 27 
Removal, § 50 

. Riparian and littoral rights, 

Actions based on interference with use of 
shores or banks, § 71 

Actions to protect right to use of waters, § 66 
Injunction against interference with right to 
use of shores or banks, § 71 
Submerged lands, actions to recover, § 110 . 

Rafts, 

Capability of floating as essential to navigability, 
§ 6, p. 55 

Obstruction by, § 44 
Railroads, 

Bridges, authority to construct or maintain, § 33, 
p. 99 

Driftwood under bridges, 

Duty to keep free of, § 28 
Liability for injuries in removing, § 29 
Municipalities, conveyance of riparian land to, § 
119 

Riparian rights, § 63 

Conveyance of right of way bordering navi¬ 
gable stream, § 122 
Submerged lands, 

Assent of city owning lands to location, § 107, 
p. 231 

Authorization of right to use for railroad.pur¬ 
poses, § 109 

Construction over reclaimed lands, § 113, 
p. 244 

Grant for right of way, § 99, p. 219 

Rapids, obstruction by as affecting navigability, § 5. 
.p. 51 

Reclamation, 

Erosion, lands lost by, § 87, p. 188 
Submerged lands, §. 113, pp. 238-244 

Conveyance of riparian lands as passing right 
to reclaim, § 122 

Recrea.tion, 

Grant of easement to use beach for, § 125 
, Public right to use navigable waters for,. § 55 
Submerged lands, state ownership subject to 
rights of, § 92, p. 200 
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Refuse, I 

Federal goyeminent, power to prohibit discharge 
into, § 11, p. 67 

Municipal corporations, power to prevent deposit 
in, § 10, p, 65 

Obstruction, deposits of, § 42 
State power in respect of deposit of, § 11, p. 71 
Regulation. Improvement and regulation, generally, 
ante 

Reliction. Accretion and reliction, generally, ante 
Relinquishment of right of public navigation, § 21 
Remedies, 

Improper or unauthorized navigation, § 26 
Obstructions, §§ 48-51, pp. 125-137 
Riparian and littoral rights, 

Protection of right of access, § 68 
Protection of right to use of water, § 66 
Protection of use of shore and banks, § 71 
Submerged lands, 

Recovery of, § 110 
Trespass, § 112 

Repairs, 

Bridges, 

Liability for injuries resulting, § 35, p. 104 
Right to repair, § 33, p. 99 
Dams, § 37, p. Ill 

Repeal, statutory declaration of navigability, § 7 
Replevin, bed of stream, soil, sand or gravel taken 
from, § 112 
Reservations, 

Dams, consent to building, § 37, p. Ill 
Riparian owners, conveyances, § 127 
Submerged lands, grants subject to, § 103, p. 224 
Res ipsa loquitur, obstructions, doctrine as applicable 
in action for damages, § 51, p. 134 

Retroactive operation, 

Federal Power Act, § 19, p. 85 
Statutory declaration of navigability, § 7 
Reversion, submerged lands, grant to municipality 
with provision for, § 107, p. 229 
Review. Appeal and error, generally, ante 
Right of way, accretions, § 83 
Riparian and littoral rights, §§ 61-87, pp. 143-100 
Access to water, §§ 67, 68, pp. 154-158 
Accretion and reliction, generally,, ante 
Alienation of lands. Conveyances, ante 
Alluvion, conveyance as including, § 122 
Apportionment, 

Adjoining owners, § 64 
Right of access, § 67, p. 156 
Artificial line as affecting, § 63 
Avulsion, generally, ante 
Banks, use of, §§ 69-71, pp. 158-164 
Bathhouses, use of shore for erection of, § 69, 
p. 159 

Bathing, equal rights of public, § 55, n. 18 
Batture, conveyance as including, § 122 
Bed of stream, title to, § 93, p. 207 
Boo,rns,; 

Overflowing lands of, liability, § 30 
Use of shore for purpose of, § 69, p. 159 
Bridges, 

Authority to construct or maintain, § 33, p. 98 
Compensation for damage to, § 35, p. 104 
Burden of proof, actions based on interference 
with use of shores or banks, § 71 


Riparian and littoral rights—Continued, 

Change of shore line, right of access as affected, 

§ 67, p. 157 

Common law, § 61, p, 143 

Conflict of laws, § 62 

Contiguous ownership as essential, § 63 

Contract for deed, holder of, § 63 

Conveyances, ante 

Damages, interference with, 

Right of access, § 68 
Use of shores or banks, § 71 
Dams, 

Liability for backing up of waters, § 40 
Protection of rights of lower owners, § 36 
Right to construct and maintain, § 37, p. 109 
Dikes, protection against flood, § 69, p. 161 
Distinction, § 61, p. 143 

Diversion of waters, § 61, p. 146, n. 11; § 65, p. 
152 

Damages, § 71 
Docks, generally, ante 
Domestic use of water, § 65, p. 152 
Drainage, § 61, p. 145 

Drawing nets, access for purpose of, § 07, p. 156, 
n. 45 

Dredging, § 67, p. 156, n. 45 
Drinking water, § 65, p. 152 
Easement, 

Grant of, § 125 

Right of access of nature of, § 67, p. 155 
Ejectment, protection of rights in use of shores 
or banks, § 71 

Enlargement of right of access, § 67, p. 156 
Erosion, § 87, pp. 187-190 
Damages, § 71 
Evidence, 

Action based on unlawful interference with 
use of shores or banks, § 71 
Action to protect right to use of water, § 66 
Injunction against interference with right 
to use of shores or banks, § 71 
Extent of use § 67, p. 156 

Findings, actions to protect right to use of water, 
§ 66 

Floatage, § 67, p. 155, n. 43 
Franchise, § 61, p. 144, n. 90 

Frontage, right of access attaching to, § 67, p. 156 
Golf courses, use of water for sprinkling, § 65, p. 
152, n. 2 

Gravel, right to take for commercial purposes, § 
69, p. 159 

Groin, maintenance as nuisance, § 69, p, 161 
Harbor lines, establishment as affecting, § 16 
Harbors, use of shore for purpose of, § 69, p. 159 
Ice, rights as to, § 56 
Improvements, § 61, p. 145 
Access, § 67, p. 156, n. 49 
Assessment of costs against, § 14 
Resulting in injuries, liability, § IS 

Incidental nature, § 61, p. 144 
Injunction, 

Interference with rights of use of banks or 
shores, § 71 

Protection of right of access, § 68 
Protection of right to use of water, § 66 
Instructions to jury, actions based on interference 
with use of shores or banks, § 71 
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Riparian and littoral rights—Continued, 

Intervening street or way, effect of, § 63 
Islands, 

Grant or conveyance as including, § 124 
Law governing, § 62 
Ownership, § 115 
Possession and occupancy, § 118 
Lakes, title to land under waters of, § 93, p. 20S 
Landing places, transfer of right to maintain, § 
125 

Lands under water. Submerged lands, generally, 
post 

Law governing, § 62 
Leases, § 132 

Legislative protection, § 61, p. 147 
Levees, construction of, § 69, p. 160 
Liability of navigators for injuries caused by 
navigation, § 22 

License or privilege, grant of, § 125 
Life estates, leases, § 132 

Loading and unloading, right of access for, § 67, 
p, 156, n. 45 

Local law as determinative, § 62 
Meander lines, 

Affecting, § 63 

Right of access extending from, § 67, p. 157 
Municipalities, 

AM'enation of rinarian lands, § 119 
Withdrawal of water for public purpose, § 
65, p. 153 

Natural flow of water, § 65, p. 151 
Nature of use of water, § 65, p. 152 
Nominal damages, interference with right of ac¬ 
cess, § 68 

Non-tidal waters, § 4 
Nonuser, forfeiture, § 61, p, 144 
Obstructions, § 27 
Abatement, § 50 
Damages, i 71 
Owners having, § 63 

Ownership in land under water, § 67, p. 155 
Ownership of water opposite land, § 10, p. 65 
Parties, 

Action based on unlawful interference with 
use of shores or banks, § 71 
Action to protect right to use of water, § 66 
Passage to channel, § 67, p. 156 
Patents, 

Grant, construction, § 103, p. 222 
Issued prior to statehood, § 1 
Person having rights, § 63 
Piers, generally, ante 
Pleadings, 

Actions based on interference with use of 
shores or banks, § 71 

Actions to protect right to use of water, § 66 
Injunction against interference with rights 
and use of banks or shores, § 71 
Pollution, right to use of water free of, § 65, p. 
151 

Preferential right to purchase shore land, § 69, p. 
159 

Property rights, § 61, p. 144 
Protection of banics and shores, § 69, p. 161 
Public control or interference, right of access, § 
67, p, 157 


Riparian and littoral rights—Continued, 

Public rights or regulation as affecting, § 61, p. 
146 

Questions of law and fact. 

Actions based on interference with use of 
shores or hanks, § 71 

Actions to protect right to use of water, § 66 
Injunction against interference with rights 
to use of shores or banks, § 71 
Railroads, § 63 

Reappearance of land after submergence or ero¬ 
sion, § 87, p. 188 

Reasonableness of use of water, § 65, p. 152 
Reliction. Accretion and reliction, generally, 
ante 

Remedies, protection of, 

Right of access, § 68 
Right to use of water, § 66 
Use of shore and banks, § 71 
Sand, 

Bed of navigable stream, § 61, p. 146, n. 11 
Right to take for commercial purposes, § 69, 
p. 159 

Seaweed, § 70 

Separation of upland and riparian rights, § 130 
Servitude to interests of navigation, § 61, p. 147 
Shores, use of, §§ 69-71, pp. 158-164 
State, limiting or denying, § 61, p. 147 
Statutory declaration of navigability as affecting 
rights, § 7 

Stranded, seaweed and wrecks, § 70 
Street end, passage over, § 67, p. 157 
Streets or ways intervening, effect of, § 63 
Structures to protect bank, erection of, § 69, p. 161 
Submerged lands, generally, post 
Submergence, § 87, p. 188 
Subordination to public right, 

' Navigate and improve, § 61, p. 146 
Right of access, § 67, p. 157 
Thread or center of stream, title to, § 93, p. 207 
Tidelands, preferential right to grant of, § 99, 
p. 219 

Trespass, maintenance of action to protect rights 
in use of shores or banks, § 71 
Trial, actions based on interference with use of 
shores or hanks, § 71 
Use of, 

Entire surface of inland lake, § 64 
Shores and banks, §| 69-71, pp. 158-164 
Water, §§ 65, 66, pp. 150-154 
Vested rights, § 61, p. 144, n. 90 
View over waters, § 61, p. 145 
Water frontage as limiting, § 64 
Wharves, generally, post 
Wrecks, § 70 

Right to destroy, § 45, p, 122 
Rivers, § 1 

Prima facie navigability, § 4 
Ropes, obstructions by, § 43 

Rowboats, navigability of stream adapted for passage 
of, § 6, p. 54, n. 2 

Rowing, natural waters usable for as navigable, § 6, 
p. 55 

Royalties, bed of stream, action for recovery of for 
material removed from, § 112 
Rules and regulations, harbor commissioners and 
master, § 17 
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Rules of navigation, state power in respect of, § 12, 
p. 75 

Sails, drawbridges, lowering sails by vessels approach¬ 
ing, § 35, p. 108 
Sand, 

Islands, recovery of value of sands taken, § 118 
Public right to take from beds of navigable 
stream, § 58 

Riparian owners taking from bed of navigable 
stream, § 61, p. 146, n. 11 

Riparian rights, taking for commercial purposes, 

§ 69, p. 159 

Submerged lands, right of action for taking, § 112 
Sand bars, obstruction by as affecting navigability, 

§ 5, p. 51 

Sawdust, deposits in navigable waters, § 42 
Sea vessels, capacity to afford passage for as test of 
navigability, § 6, p. 54 
Seashore, 

Accretions, ownership, § 82, p. 175 
Public right to use, § 60 ! 

Seasonable navigability, sufficiency, § 6, p. 56 
Seaweed, 

Beaches, grant of right to take, § 125 
Public right to take, § 58 
Riparian rights, § 70 

Secretary of Interior, submerged lands, control of, § 91 
Secretary of the Army, 

Booms, recommendation, § 30 
Bridges, 

Approval of plan, § 33, p.lOO 
Delegation of power to regulate, § 11, p. 68 
Modification in accordance with orders of, § 
32 

Diversion of waters, authorization, § 46 
Harbor lines, establishment, § 73, p. 167 
Improvements, approval, § 12, p. 74. 

Obstnictions, 

Delegation of power to determine, § 11, p. 67 
Recommendation, § 27 
Wharves, 

Harbor lines established by, § 73, p. 167 
License, § 76 

Secretary of War. Secretary of the Army, generally, 
ante 

Separation of title, 

Riparian rights, § 130 
Submerged land, § 129 
Sewage, 

Public use of tidal waters for discharge of, § 55, 
n. 15 

State power in respect of deposit in, § 11, p. 71 
Sewer pipes, obstructions by, § 43 
Shallow waters, navigability, § 6, p. 55 
Shavings, deposits in navigable waters, § 42 
Shifting currents, navigability as affected, § 5, p. 51 
Shooting, submerged lands, riparian owner’s rights 
as subject to right of, § 109 
Shore, defined, § 88, p. 194 
Shore lands, 

Defined, § 88, p. 194 
Passage, public right of, § 109 
Submerged lands, state title as extending to, § 
92, p. 203 

Shore line, defined, § 88, p. 195 
Shores, 

Navigator’s right to use, § 25 


Shores—Continued, 

Public right to use, § 60 

Riparian and littoral rights, use of, §§ 69-71, 
pp. 158-164 

Riparian lands, conveyance as including, § 120, 
p. 251 

Submerged lands, state title as including, § 92, 
p. 203 

Signals, 

Drawbridges, 

Equipping with, § 35, p. 105 
Vessel approaching, § 35, p. 107 
Signs, municipal corporations, power to provide, § 10, 
p. 65 

Skating, public right, § 59 
Sluiceways, 

Dams, failure to provide, § 38 
Logs and pulpwood, reconstruction of dam to pro¬ 
vide means of passage, § 36 

Soil, public right to take from beds of navigable 
stream, § 58 
Sounds, § 1 

Sovereign power over, federal government, § 10, p. 62 
Sovereignty, submerged lands, change of as affecting 
title, § 94, p. 210 

Sovereignty lands, defined, § 88, p. 195 
Special damage, obstructions, action as maintainable 
by individuals suffering, § 51, p. 131 
Specific waters, navigability, § 8 
Speculative damages, obstructions, recovery, § 51, 
p. 137 

Spread of navigable river, § 5, p. 51 
Spring tides, defined, § 88, p. 195 
State control, § 10, p. 63 

Dams, liability for injuries caused by, § 40 
Diversion or detention of waters, § 46 
Harbor lines, § 16 

Improvement and regulation, § 12, p. 74 
Obstructions, § 11, p. 69 
Rules of navigation, § 12, p. 75 
Wharfage rights, § 73, p. 165 
States, 

Abandonment of rights in navigable waters, § 21 
Accretion, ownership of islands formed by, § 82, 
p. 179 

Ice on public waters, ownership, § 56 
Islands, 

Sale or disposal of, § 116 
Title to islands formed before or after state¬ 
hood, § 117 

Obstructions, injunction, § 49, p. 127 
Riparian rights, limiting or denying, § 61, p. 147 
Submerged lands, post 
Tidelands, power to alienate, § 99, p. 216 
Wharves, grant of authority to construct, § 76 
Statutory provisions. 

Abutting owners, preferential right to purchase 
shore land, § 69, p. 159 
Accretions, ownership, § 82, p. 174 
Alluvion, ownership, § 82, p. 174 
Bridges, 

Authority to construct or maintain, § 33, p. 98 
Nuisance, § 34 

Charges, use of improvement, § 15 
Dams, § 36 

Construction in conformity to, § 38 
Erection of, § 37, p. 109 
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Statutory provisions—Continued, 

Declaration of navigability, § 7 
Diversion or detention of waters, § 46 
Drawbridges, liability for negligent operation, § 
35, p. 107 

Federal Power Act, § 19, pp. 83-87 
Harbor commissions or masters, § 17 
Improvement, waterway or navigation district, 
§ 13, p. 75 
Islands, 

Ownership, § 87, p. 190 
Title, § 116 
Obstructions, ante 
Piers, 

Determination of wharf line, § 73, p. 167 
Frontage, § 77 
Refuse, deposits of, § 42 
Submerged lands, post 
Wharves, § 73, p. 165 

Determination of wharf line, § 73, p. 167 
Grant of wharfage rights, § 76 
Wrecks, 

Marking, § 45, p. 120 
Removal, § 45, p. 118 

Steamboat landing, grant of, construction, § 120, p. 
251 

Stopping, drawbridges, vessels approaching, § 35, p. 
108 

Stranded seaweed, riparian rights, § 70 
Streets or other public ways. 

Accretions, grant of easement for street as in¬ 
cluding, § 126 

Riparian rights, intervening street or way as 
affecting, § 63 

Submerged lands, use for, § 109 
Strict construction, submerged lands, public grants, 
§ 103, p. 222 

Submerged lands, §§ 88-114, pp. 190-244 

See, also, Tidelands, generally, post 
Abandonment, state acquiring title, § 94, p. 208 
Abutting owners, title of, § 93, p. 206 
Access, § 67, p. 156 
Accretion, § 81 

Acquiescence, division between adjoining owners, 
§ 111 

Acquisition of ownership, §§ 94-97, pp. 208^212 
Action to recover, § 110 

Adjacent owners, preferential right to, § 99, p. 218 
After-acquired rights, grant from municipality as 
including, § 107, p. 231 

Alienation. Public grants, generally, post this 
head 

Appeal, grants of, § 101 

Apportionment of reclaimed land between ripar¬ 
ian owners, § 113, p. 243 
Avulsion, § 86, p. 185 
Base fee, state title, § 92, p. 201 
Bathing, state ownership subject to rights of, § 
92, p. 199 . ‘ 

Boundaries, 

Grants of, § 103, p. 222 
Riparian owners, § 111 
Boundary waters, ownership, § 92, p. 205 
Bulkhead line, 

Apportionment of frbntage between riparian 
owners, § 113, p. 243 * 

Grant by city for construction of, § 107, p. 231 
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Bulkhead line—Continued, 

Reclamation by riparian owner after estab¬ 
lishment, § 113, p. 240 
Certiorari, review of grant of, § 101 
Change in navigability, title as affected, § 97 
Change of. 

Ownership, §§ 94-97, pp. 208-212 
Sovereignty, title as affected, § 94, p. 210 
Collateral attack, grant of, § 103, p. 226 
Colonial grants or patents, § 107, p. 229 
Commerce, 

Grants as subject to right of, § 103, p. 225 
Grants for purpose of promoting, § 103, p. 224 
State ownership subject to rights of, § 92, 
p. 199 

Compact between states, title to, § 94, p. 210 

Compensation, grants of, § 102 

Conditions, 

Conveyance to individuals by municipalities 
under grant to by state, § 107, p. 231 
Grants subject to, § 103, p. 224 
Consideration, grants of, § 102 
Constitutional provisions. 

Grant of as incorporating, § 103, p. 222 
Grahts by commissioners, trustees or other 
officers, § 99, p. 218 
Ownership, § 94, p. 211 
Power of disposal, § 99, p. 214 
Power of state to dispose of, § 99, p. 214 
Surrender of rights and powers to federal 
government, § 94, p. 208 
Construction, grants of, § 103, pp. 221-226 
Continuing trespass or encroachment, injunction, 
§ 112 

Contract for sale of, § 123 
Control, § 108 

Conveyance, § 120, pp. 247-254; § 123 
Separation of upland, § 129 
Curative acts, grants validated, § 102 
Damages, soil, sand or gravel taken from, § 112^ 
Decree partitioning undivided interests, § 111 
Description and grants of, § 103, p. 222 
Direction of verdict, action to recover, § 110 
Division between adjoining owners, § 131 
Dock line, reclamation as authorized after es¬ 
tablishment of, § 113, p. 240 
Docks, 

Apportionment of frontage between riparian 
owners, § 113, p. 243 
Title to, § 113, p. 242 
Ejectment, 

Recovery, by, § 110 

Recovery of reclaimed lands, § 113, p. 244 , 
Election, conveyancq by municipality under grant 
to by states, § 107, p.'231 . 

Eminent domain, conveyance subject to right of, 
§ 103, p. 224 

Encroachment, injunction, § 112 
• Entry under, public land laws, § 95 
Erosion, reclamation of land lost by,, § 113, p. 240 
Exceptions, grants subject to, § 103, p. 224 
Exclusive rights to use water over, § 109 
Extent as varying with ebb and flbw of tide, § 
88, p. 190 
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Submerged lands—Continued, 

Federal government, 

Constitutional rights and powers, § 94, p. 208 
Title to possession of land filled in, § 113, 
p. 243 

Federal ownership, § 91 

Filled-in lands, grants to municipalities, § 107, 
p. 230 
Filling in, 

Reservation in grant, § 125 
Riparian owners, § 113, p. 238 
Specific grant of right, § 113, p. 241 
Title to filled in lands, § 113, p. 243 
Fishery, 

Grants as subject to right of, § 103, p. 225 
Grants to municipality subject to rights of, 

§ 107, p. 229 

Riparian owners rights as subject to right of, 

§ 109 

State ownership subject to rights of, § 92, 
p. 199 

Fords, right to use for, § 109 
Forfeiture, grant of, § 103, p. 224 
Form of grant of, § 102 
Franchises, 

Municipalities as authorized to grant, § 107, 

p. 228 

Reclamation by riparian owners, § 113, p. 239 
Grantee’s riparian rights, § 63 
Grants. Public grants, generally, post this head 
Gravel, right of action for taking, § 112 
Harbor improvements, delegation to municipality 
of right to make, § 107, p. 228 
Harbor lines, reclamation as authorized under es¬ 
tablishment, § 113, p. 240 
High-water mark. 

Riparian owner’s title as extending to, § 93, 

p. 206 

State ownership as extending to, § 92, p, 202 
Highways, 

Reclaimed land as subject to easement, § 113, 
p. 244 

Use for, § 109 

Hunting, riparian owner’s rights as subject to 
right of, § 109 

Implied grants, reclamation by riparian owners, 

§ 113, p. 240 

Improvement, § 113, pp. 238-244 

Conveyance of riparian rights as including 
right to improve, § 122 
Lien for cost of, § 114 
Indians, reservations for, § 105 
Individuals, conveyance to by municipalities un¬ 
der grant by state, § 107, p. 230 
Injunction, 

Continuing trespass or encroachment, § 112 
Grant of, § 101 

International boundary waters, ownership, § 92, 
p. 205 

Judgment, action to recover, § 110 
Jury questions, actions to recover, § 110 
Laches, actions to recover, § 110 
Lakes, 

Ownership, § 92, p. 204 

Riparian owners as having title to, § 93, p. 

208 

Law governing, ownership, § 90 
66 C.J.S.— 82 1297 
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Leases, § 132 

Annulment, § 110 
Municipality, § 107, p. 232 

Right to grant, § 107, p. 228 
Power of state, § 99, p. 217 
Legislature, power to dispose of, § 99, p. 218 
License, reclamation by riparian owners, § 113, 
p. 239 

Lien for improvement, § 114 
Limitation of actions, recovery of, § 110 
Local law as governing ownership, § 90 
Low water mark. 

Riparian owner’s title as extending to, f 93, 
p. 207 

State title as extending to, § 92, p. 203 
Mineral rights, grants to municipality, § 107, p. 
230 

Minerals, ownership, § 92, p. 202, n. 70 
Mistake in filling in, riparian rights as affected, 
§ 113, p. 244 
JitunicipaJities, 

Control, § 108 

Grants to or by, § 107, pp. 227-232 
Possession of land filled in, § 113, p. 243 
Navigability, change in as affecting title, § 97 
Navigation, 

Grant as subject to right of, § 103, p. 225 
, Grants to municipalities subject to rights of, 
§ 107, p. 229 

Reclamation as subject to right of, § 113, 
p. 239 

Riparian owners’ rights as subject to rights 
of, § 93, p. 206; § 109 

State ownership subject to rights of, § 92, 
p. 199 

Nonuser, forfeiture of grant for, § 103, p. 224 
Occupancy, § 109 

Oil, grant to municipality of right to drill for and 
extract, § 107, p. 230 

Operation of grants of, ^ 103, pp. 221-226 
Ordinary high-water mark, state ownership as 
extending to, § 92, p. 202 
Overflowed lands, grants of as affecting grants 
of submerged lands, § 104 

Ownership, § 67, p. 155; §§ 89-93, pp. 195-20S; 
§ 109 

Acquisition of, §§ 94-97, pp. 208-212 

B'oiindary waters, § 92, p. 205 

Change in navigability as affecting, § 97 

Change of, §§ 94-97, pp. 208-212 

Conflict of laws, § 90 

Constitutional provisions, § 94, p. 211 

Extent of, § 89 

State ownership, § 92, p. 201 
Federal government, § 91 
International boundary waters, § 92, p. 205 
Law governing, § 90 
Local law as determinative, § 90 
Plats as affecting, § 96 
Priyate ownership, § 93, pp. 205-208 
Reclaimed lands, § 113, p. 242 
Retention, §§ 94-97, pp. 208-212 
Riparian owners, .§ 93, p. 205 
Separate ownership of upland, § 129 
Sovereign, § 89 
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Submerged lands—Continued, 

Ownership—Continued, 

State ownership, § 92, pp, 198-205 

Eegardless of ebb and flow of tide, § 92, 

p. 202 

Retention of title, § 94, p. 208 
Statutory provisions, § 94, p. 211 
Surveys as affecting, § 96 
Territorial government, § 91 
Paramount rights of public, § 109 
Park purposes, grants to municipality for, § 107, 
p. 230 

Parties, actions to recover, § 110 
Partition, undivided interest in, § 111 
Perpetual leasehold, improvements by owner of, 
§ 113, p. 242 

Pertinent rights, acquisition of, § 99, p. 219 
Piers, reclamation by adjoining owner after es¬ 
tablishment of pier line, § 113, p. 240 
Pipelines, right to use for, § 109 
Plats, title as affected, § 96 

Police power, conveyance subject to, § 103, pu 223 
Pollution, injunction, § 112 
Possession, § 109 

Municipalities as grantee of state, § 107, p. 
229 

Preemptive right of riparian owner to grant of, § 
99, p. 219 

Preference in respect of grant of, upland owners, 
§ 99, p. 218 

Preferential right to riparian owners, § 99, p. 218 
Preliminary notice, grants of, § 101 
Presumptions, § 88, p. 190 

Agreement for division between adjoining 
owners, f 111 
Grant of, § 100 

Ownership, § 92, p. 202, n. 69, 70 
Private corporations, conveyance to by munici¬ 
palities under grant to by state, § 107, p. 230 
Private grants, power of state, § 99, p. 216 
Private ownership, § 93, pp. 205-208 
Privileges, municipalities as authorized to grant, 
§ 107, p. 228 

Procedure, grants of, § 101 
Proceedings to recover, § 110 
Proof, actions to recover, § 110 
Property rights, reclamation by riparian owners, 
§ 113, p. 239 

Proprietary capacity, state ownership in, § 92, 
p. 198 

Proprietorship, grant to municipalities, § 107, 

p, 228 

Public, state ownership in trust for, § 92, p. 198 
Public grants, §§ 98-107, pp. 212-232 
. Appeal, § 101 

Boundaries, § 103, p. 222 
Breach of condition subsequent, forfeiture 
for, § 103, p. 225 
Certiorari to review, § 101 
Civil-law countries, § 99, p. 212 
Collateral attack, § 103, p. 226 
Colonial grants, § 107, p. 229 
Commerce grants, § 103, p. 224 
Conditions, § 103, p. 224 
Consideration, § 102 

Constitutional limitations or restrictions, § 
99, p. 214 


Submerged lands—Continued, 

Public grants—Continued, 

Construction and operation, § 103, pp. 221- 
226; § 120, p, 248 
Municipal grant, § 107, p. 231 
Curative statutes ratifying, § 102 
Description, § 103, p. 222 
Exceptions, § 103, p. 224 
Frlled-in lands, § 107, p. 230 
Forfeiture, § 103, p. 224 
Form, § 102 
Injunction, § 101 
Municipality, § 107, pp. 227-232 
Overflowed land grants as affecting, § 104 
Paramount rights of public, § 99, p. 215 
Park purposes, § 107, p. 230 
Power to make, § 99, pp. 212-220 
Procedure to obtain, § 101 
Public rights of easements, § 103, p. 225 
"Refunds on failure of title of state, § 103, 
p. 225 

Requisites, § 102 
Reservations, § 103, p. 224 
Rights of grantee, § 103, p. 223 
Rights of reclamation by riparian owners, 5 
113, p. 239 

Sovereign powers, § 99, p. 212 
Statutory provisions, § 99, p. 215 
Strict construction, § 103, p. 222 
Bwamp land grants as affecting, § 104 
Title acquired, § 103, p. 223 
Validity, § 102 

Wharves, right to maintain, § 106 
Public lands, 

Embankment built out in lake as subject to 
entry and sale as, § 113, p. 239, n. 22 
Entry, location or purchase as, § 95 
Preliminary notice by applicant, § 101 
Presumptions, § 100 
Re-entry by state, § 103, p. 225 
Public rights. 

Navigation, etc., § 109 
Reclaimed lands, § 113, p. 244 
Qualified fee, state title, § 92, p. 201 
Railroad-s, 

Assent of city owning land to location, § 107, 
p. 231 

Authorization of use for railroad purposes, § 
109 

Construction over reclaimed lands, § 113, 
p. 244 

Grant for right of way, § 99, p. 219 
Readjustment of i:i;toral rights, § 113, p. 243 
Reclamation, § 113, pp. 238-244 

Conveyance of riparian lands as including 
right, § 122 

Recreation, state ownership subject to rights of, 

§ 92, p. 200 

Regulations, § 108 
Remedies, 

Recovery of, § 110 
Trespass, § 112 

Replevin, soil, sand or gravel taken from, § 112 
Reservations, grants subject to, § 103, p. 224 
Retention of ownership, §§ 94-97, pp. 208-212 
Reverter, grant to municipality with provisions 
for, § 107, p. 229 
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Submerged lands—Continued, 

Rights as to riparian owners, § 109 
Rights of grantee of, § 103, p. 223 
Royalties, action for recovery of for material re¬ 
moved, § 112 

Separation of upland right, § 128 
Severance of title to improvement, § 113, p. 243 
Shooting, riparian owner’s rights as subject to 
right of, § 109 

Shore or shore lands, state title as including, § 
92, p. 203 

Soil or sand, right of action for taking, § 112 
Sovereign capacity, state ownership in, § 92, p. 
198 

Sovereign ownership, § 89 

Sovereignty, change of as affecting title, § 94, 

p. 210 

Specific grant of right to fill in, § 113, p. 241 
States, 

Control and regulation, § 108 
Leases, § 99, p. 217 
Ownership, § 92, pp. 197-205 

Retention of title, § 94, p. 208 
Possession of land filled in, § 113, p, 243 
Power to, 

Alienate or grant, § 99, p. 213 
Lease, § 99, p. 217 
Statutory provisions, 

Filling in by riparian owners, § 113, p, 238 
Grant of as incorporating, § 103, pp. 222, 223 
Grants by commissioners, trustees or other 
ofiicers, § 99, p. 218 
Ownership, ^ 94, p. 211 
Procedure to obtain grants of, § 101 
Public grants, § 99, p. 215 
Reclamation, § 113, p. 240 
Reclamation and improvement by riparian 
owner, § 113, p. 241 
Streets, use for, § 109 

Strict construction, grants of, § 103, p. 222 
Subsequent submergence of reclaimed lands, title 
as affected, § 113, p. 243 
Surveys, title as affected, § 96 
Taxation, conveyance subject to power of, § 103, 
p. 223 

Territorial ownership, § 91 
Territories, 

Power of Congress to grant, § 99, p, 213 
Right of municipality to dispose of, § 107, 
p. 231 

Title to, § 94, p. 210 
Title, § 93, p. 205; § 107, p. 228 
Grantee, § 103, p. 223 
Ownership, generally, ante this head 
Unauthorized reclamation as conferring, § 
113, p. 242 
Transfer of, § 123 
Treaties, 

Reservation for Indians under, § 105 
Title reserved by, § 94, p. 210 
Trespass, remedies for, § 112 

Trusteeship for public, surrender or delegation, 
§ 99, p. 215 
.Trusts, 

Grants to municipality in trust, § 107, p. 230 
State ownership in, § 92, p. 198 
United States, power to grant, § 99, p. 213 


Submerged lands—Continued, 

Unlawful entry, action for trespass based on, § 
112 

Unlawful entry and detainer, recovery by, § 110 
Upland owners, 

Division between, § 111 
Preferred right to grant of, § 99, p. 218 
Use, rights as to, § 109 
Validity of grants of, § 102 
Wharves, 

Grant of right to maintain, § 106 
Grants by municipality for construction of, 
§ 107, p. 231 

Municipalities, § 107, p. 228 
Ownership, § 113, p. 243 
Writ of entry, recovery by, § 110 
Submerged piling, obstruction by, § 47 
Submergence, defined, § 87, p. 188 
Sunken vessels. Wrecks, generally, post 
Superior rights of navigation, § 24 
Surveys, 

Islands, conveyance of riparian land as including 
surveyed island, § 121 

Obstructions, admissibility in actions for damages 
caused by, § 51, p. 134 
Submerged lands, title as affected, § 96 
Swamp lands, submerged lands, grants as affected by 
grants of swamp land, § 104 
Synonymous terms, § 1 
Taxes, 

Accretions, payment as notice of claim to, § 82, 

p. 180 

Port districts, repeal of statutory authority to 
levy, § 13, p. 77 

Submerged lands, conveyance subject to power of, 
§ 103, p. 224 

Waterway or navigation district, § 13, p. 78 
Telegraph cables, obstruction by, § 43 
Telephone wires, obstructions by, § 43 
Temporary obstructions, 

Bridges, liability, § Zo, p. 104 
Dams, remodeling, § 39 
Nuisance, § 27 

Tennessee Valley Authority, obstruction of drainage, 
liability for injuries, § 40 

Territorial extent, waterway or navigation districts, 
improvements, § 13, p. 75 
Territories, submerged lands, 

Ownership, § 91 

Power of Congress to grant, § 99, p. 213 
Right of municipality to dispose of, § 107, p. 231 
Title to, § 04, p. 210 
Tests of navigability, §§ 3-7, pp. 47-58 
Theoretical navigability, § 6, p. 55 
Third persons, wharves, right to use, § 78 
Thread or center. 

Defined, § 88, p. 195 

Riparian owner as having title to, § 93, p. 207 
Riparian owner as owning to, § 89 
Thread of stream, 

Islands, conveyance as carrying title to, § 124 
Riparian lands, conveyance to, § 120, p. 253 
Three mile limit, soil under water of ocean in, 

Rights and powers over, § 91 
State as owner of, § 92, p. 203 
Tidal waters, erosion, § 87, p. 188 
Tide. Ebb and flow of tide, generally, ante 
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Tidelands. 

See, also, Submerged lands, ante 
Abandonment, loss of right to use, § 109 
Accretions, right of grantee to, § 103, p. 224 
After-acquired title, conveyance as including, § 
120, p. 251 

Artificially raising, title as affected, § 113, p. 239 
Curative acts, ratification of sales of, § 102 
Estate created by grant by state of, § 99, p. 220 
Filled-in lands, grants to municipality, § 107, p. 
230 

Filling in, 

Crant of right, § 113, p. 241 
Lien for cost of, § 114 
Grants of. 

Construction, § 120, p. 248 
Description, § 103, pp. 222, 223 
Leases, municipalities, § 107, p. 232 
Lien for cost of filling in, § 114 
INIineral rights, grants to municipality, § 107, p. 
230 

Minerals, ownership, § 92, p. 202, n. 69 
Municipalities, 

Grants to, § 107, p. 228 
Reclamation, § 113, p. 241 
Oil, grant to municipality of right to drill for and 
extract, § 107, p. 230 

Park purposes, grants to municipality for, § 107, 
p. 230 
Passage, 

Grant as extinguishing right of, § 103, p. 226 
Grant of privilege of, § 125 
Possession, § 109 

Public grants, §§ 98-107, pp. 212-232 
Accretion, § 103, p. 224 
Civil-law countries, § 99, p. 212 
Reclamation, § 113, p, 240 
Riparian owners, grant to, § 99, p. 218 
Roads or streets, use for, § 109 
State, power to alienate, § 99, p. 216 
Swamp lands, status as, § 104, n, 97 
Title, § 109 

Trusts, grants to municipality in, § 107, p. 230 
Tidewaters, 

Exclusive privilege, power of state to grant, § 21 
Prima facie navigability, § 4 
Submerged lands, generally, ante 
Synonymous terms, § 1 
Time, wrecks, marking, § 45, p. 120 
Title, 

See, also, Ownership, generally, ante 
Avulsion, effect on, § 86, p. 185 
Erosion as affecting, § 87, p. 187 
Islands, §§ 115-117 
Soil under navigable waters, § 89 
State as holding in trust, § 10, p. 65 
Submerged lands, § 107, p. 228 
Grantee, § 103, p. 223 

Unauthorized reclamation as conferring, § 
113, p. 242 
Wharves, § 77 
Tolls, 

Bridges, § 32 

Improvements, use of, § 15 

Towing, banks of navigable streams, public right in 
respect of, § 25 


Towing tugs. 

Deposit of refuse, liability, § 42 
Wrecks, duty of marking, § 45, p. 121 
Transfers. Conveyances, generally, ante 
Treaties, 

Basis of navigability, law governing, § 2 
Navigability as established by, § 5, p. 52 
Submerged lands, reservation for Indians under, 
§ 105 
Trespass, 

Riparian and littoral rights, maintenance of ac¬ 
tion to protect rights in use of shores or 
banks, § 71 

Submerged lands, remedies for, § 112 
Trial, 

Accretion and reliction, action involving, § 85 
Obstructions, 

Actions for damages caused by, § 51, p. 135 
Criminal prosecution, § 54 
Injunction, § 49, p. 128 

Tributaries, federal power over, § 10, p. 62, n. 92 
Trusts, tidelands, grants to municipality in trust, § 
107, p. 230 

Unavoidable accident, wrecks, marking, § 45, p. 119 
United States, 

Islands, 

Title to, § 117 
Transfer of title, § 116 

Submerged lands, power to grant, § 99, p. 213 
Unlawful entry and detainer, submerged lands, recov¬ 
ery by, § 110 

Upland owners. Riparian and littoral rights, gen¬ 
erally, ante 

Variance, obstructions, actions for damages, § 51, 
p. 133 
Vessels, 

Obstruction by, § 44 
Wrecks, generally, post 
Vested rights, 

Accretions, § 82, p. 176 
Riparian rights, § 61, p. 144, n. 90 
View, riparian rights, § 61, p. 145 

Waiver, wharves, encroachment on rights of adjoining 
owners, § 77 
War, 

Bridges, tolls for transportation of troops and 
munitions, § 32 

Powers, dams, constructing or licensing construc¬ 
tion under, § 11, p. 69 
Warnings, 

Breakwaters, § 31 
Drawbridges, § 35, p. 105 
Obstructions, § 27 
Wreck, § 45, p. 119 

Watchmen, wrecks, verbal warning by, § 45, p. 122 
Water power projects, Federal Power Act, § 19, 
pp. 83-87 

Watershed, diversion of waters from, § 65, p. 153 
Waterway or navigation districts, irdprovement, § 13, 
pp. 75-79 
Wharfage, 

Municipal corporations, power to provide for, § 
10, p. 65 

Upland owner possessing right, § 61, p. 145, n. 96 
Wharves, §§ 72-79, pp. 164-172 
Abatement, § 79 
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Wharves—Continued, 

Adjoining owners, rights as between, § 77 
Buildings, right to erect on, § 73, p. 165, n. 93 
Character and extent of privilege, § 73, p. 165 
Consent to public use, § 78 
Consideration, license to build, § 76 
Construction and maintenance, § 73, pp. 164-167 
Grant of authority, § 76 
Injunction against, § 75 
Defined, § 72 

Easements, adjoining property, § 77 
Extent of privilege of wharfing, § 73, p. 1C5 
Franchise, right to wharf out as, § 73, p. 166 
Frontage, § 77 

Governmental regulation and control, § 73, p. 165 
Grant of right to maintain, § 106 
Harbor line, establishment, § 73, p. 167 
Injunction, 

Construction and maintenance, § 75 
Nuisance, § 79 
Lateral extension, § 77 

Municipal corporations, power to regulate use, § 
12, p. 75 

Navigability, extension beyond line of, § 73, p. 166 
Nuisance, 

Extension beyond line of navigation, § 73, 
p. 167 

Injunction, § 75 
Removal or abatement, § 79 
■Obstruction of navigation, § 73, p. 166; § 74 
Opposite owners, rights as between, § 77 
Permits, § 76 

Property right of riparian owners, § 73, p. 166 
Public right to use, § 78 


Wharves—Continued, 

Purpresture, 

Extension beyond line of navigability, § 73) 

p. 166 

Removal as, § 79 
Removal as purpresture, § 79 
Rights as between adjoining owners, § 77 
Rights of riparian or littoral owner to maintain, 
§ 73, pp. 164-167 
State power in respect of, § 16 
Statutory authorization, § 73, p. 165 
Submerged lands. 

Grants by municipality for construction of, 
§ 107, p. 231 

Grants of right to maintain, § 106 
Municipalities, § 107, p. 228 
Ownership, § 113, p. 243 
Third persons, right to use, § 78 
Title, § 77 

Transfer of right to maintain, § 125 
Width, 

Statutory declaration of navigability, § 7, n. 35 
Test of navigability, § 6, p. 53 
Wires, obstructions by, § 43 

Words and phrases. Definitions, generally, ante 
Wrecks, 

Abandonment, § 45, pp. 118, 120 
Collision with, liability, § 45, p. 122 
Destruction of, § 45, p. 122 
Duties and liabilities as to, § 45, pp. 118-122 
Marking, § 45, pp. 118, 119 
Obstruction by, § 45, pp. 118-122 
Removal, § 45, p. 118 
Riparian rights, § 70 
Warning of presence, § 45, p. 119 
. Writ of entry, submerged lands, recovery by. § 110 
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Abolition by statute, § 2, p. 277 
Accounting, nature of demand, § 4 
Affidavit, 

Support motion or petition for application for 
writ, § 9, pp. 281, 282 

Support of or opposition to application for vaca¬ 
tion or discharge, § 14, p. 288 
Alias writ, § 10 
Amendment, 

Affidavit for writ, § 9, p. 282 
Bond given by party against whom writ runs, S 13, 
p. 284 

Discharge of surety on change of cause of action 
by, § 13, p. 285 

Appeal in proceeding as suspending action on recogni¬ 
zance taken, § 13, p. 286 

Application for vacation or discharge, § 14, p. 288 
Arrest, 

Existence of remedy by arrest as bar to issuance 
of writ, § 6 

Person voluntarily in attendance at court to pro¬ 
tect rights as accused in criminal proceeding, 
§ 8 

Arrest at common law, analogy between such arrest 
and ne exeat, § 1, p. 276, n. 4 
Attestation on writ, § 10 
Bail, § 13, pp. 284-286 

Acceptance of bail, § 11 

Additional bond for performance of final decree 
as superseding bail bond, § 14, pp, 288, 289 
Endorsement of amount on writ, § 10 
Existence of remedy as bar to issuance of writ, § 6 
Fixing amount as basis for endorsement on writ, 

§ 9, pp. 282, 283 

Time of application for discharge of writ where 
bail given, § 14, p. 288, n. 74 
Vacation or discharge of writ on furnishing bail, 

§ 14, pp. 287, 288 

Bond, damages recoverable on bond condition that 
plaintiff will prosecute dual petition to effect, etc., 

§ 15 

Bond or undertaking, § 9, p. 282 
Bail, § 13, pp, 284-286 

Supersession of bail bond by additional bond for 
performance of final decree, § 14, pp. 288, 289 
Vacation or discharge of writ on furnishing bail 
or security, § 14, pp. 287, 288 

Burden of proof on application, § 9, pp. 281, 282 
Capias ad satisfaciendum, enforcement of liability on 
bond, § 13, p. 286 
Chancery court’s power to, 

Enforce bond, § 13, p. 286 
Issue, § 7 

Change in conditions of bond as affecting surety’s lia¬ 
bility, § 13, p. 286 

Conditions on discharge of writ, § 14, pp. 288, 289 


Constitutional and statutory provisions, § 2 

Allegations in application or affidavit, § 9, p. 282 
Authority to issue, § 7. 

Enforcement of liability on bond, § 13, p. 286 
Exoneration of surety by surrender of principal, 
§ 13, p. 285 

Custody of prisoner, § 11 
Damages, § 15 

Death of principal, effect on surety’s liability, § 13, p. 
285 

Decree, § 9, pp. 282, 283 
Defenses, §§ 3, 6 
Definitions, § 1 
Departure, 

Allegations of intended departure in application 
for writ, § 9, p. 282 

Denial of allegations as to intended departure as 
defense, § 6 

Probable or threatened as necessary, §§ 3, 5 
Discharge, § 14, pp. 286-289 

Endorsement, fixing amount of hail as basis for en¬ 
dorsement on writ, § 9, pp. 282, 283 
Endorsement of writ, § 10 
Enforcement of liability on bond, § 13, p. 286 
Existence and adequacy of another remedy, § 6 
Exoneration of sureties, § 13, pp. 284-286 
Extension of remedy by statute, § 2, p. 277 - 
Federal courts, 

Intended departure as essential, § 5 
Power of judges to issue, § 7, p. 279, n. 85 
Forfeiture of bond, § 13, p. 286 
Form, § 10 

Grounds for issuance of writ, §§ 3-6 
Grounds for vacation or discharge, § 14, pp. 287, 288 
Imprisonment for debt, inhibition by statute, effect on 
remedy, § 2, pp. 277, 278 
Interlocutory order, § 9, pp. 282, 283 
Irregular or invalid bond, § 13, p. 286 
Issuance, § 10 

Joinder of parties in application, § 9, p. 281 
Jurisdiction to issue, § 7 
Married women, 

Issuance against, § 8 
Right to writ, § 8 

Matrimonial cases, nature of demand on which issu¬ 
ance of writ may he based, § 4 
Motion or pleading on application for writ, § 9, pp. 281, 
282 

Nature and purpose, § 1 
Nature of demand, §§ 3, 4 
New or alias writ, § 10 
Nonresidents, 

Issuance against, § 8 
Right to writ, § 8 

Notice or order to show cause, § 9, p. 281 
Oath to support application for writ, § 9, p. 281 
Persons entitled to writ and against whom issued, 5 8 
Proceedings to procure, § 9, pp. 281-283 
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Beceivership, issuance of writ in receivership proceed¬ 
ing, § 4 

Bepresentatives, 

Issuance against, § 8 
Right to writ, § 8 
Requisites, § 10 
Return of writ, § 12 

Satisfaction of claim as susi>ending operation of writ, 
§ 14, p. 288 
Service of writ, § 11 

Sheriff, service of writ and acceptance of bail, § 11 
Signature on writ, § 10 


Specific performance suit, § 4 

Statement of demand, § 9, p. 282 

Subpoena, necessity of service, § 11 

Substitution of bond as affecting surety’s liability, § 13, 

p. 286 

Sureties on bond or security, § 13, pp. 284-286 
Surrender of principal, examination of sureties on bill 
bond, § 13, p. 285 
Time of application, § 9, p. 281 

Vacation or discharge, § 14, p. 288 
Vacation, § 14, pp. 286-289 
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Abandoned highway, traveler on, as trespasser, § 23, p. 
435, n. 87 

Absence of previous accidents as conclusive evidence 
on question of, § 243, p. 1074 

Absolute duty, violation without knowledge of defect 
or danger, § 5, p. 352 

Absolute liability. 

Evidence of negligence as inadmissible where ac¬ 
tion is based on, § 201, p. 942 
Joinder of absolute liability and negligence in 
complaint, § 187, p. 900 

Abstract negligence, § 1, p. 317 

Accessibility of alleged nuisance as essential to appli¬ 
cation of attractive nuisance doctrine, § 29(6) 

Accident, 

Cause of accident or injury, generally, post 
Conditions before, during and after accident as 
affecting determination of question of negli¬ 
gence, § 1, p. 312, n. 14 
Definitions, § 21, pp. 429 to 431 
Evidence, 

Condition of place or appliance. 

After accident, § 231, pp. 1046,1047 
Before accident, § 230 

Manner and circumstances of accident in gen¬ 
eral, § 222 

Mere proof of occurrence of accident and re¬ 
sulting injury as insufficient to support 
finding of negligence, § 243, pp. 1073, 1074 
Other accidents, § 234, pp. 1051-1057 
Possibility or impossibility of accident, § 242 
Failure to take precautionary measures against 
accidents not reasonably anticipated, § 84, 
pp. 592, 593 

Fires causing injury, § 72, pp. 566, 567 
Happening of accident as ground for submission 
of defendant’s negligence to jury, § 253, p. 1143 
Liability, § 21, pp. 431, 432 
]\Iere accident, § 21, pp. 429 to 434 
Negligence and accident distinguished, § 1, p. 315 
Opportunity to avoid accident as essential to ap¬ 
plication of last clear chance doctrine, § 137, 
pp. 774-776 

Presumption of negligence from happening of, § 
220(1), pp. 985-987 

Proximate cause of injury, § 115, pp. 704-706 
Res ipsa loquitur doctrine as dependent on acci¬ 
dent and defendant’s relation thereto, § 220(8), 
pp. 1008-1019 

Unavoidable accident, generally, post 
Accountants certifying balance sheet, evidence of neg¬ 
ligence, i 243, p. 1067, n. 35 

Acquiescence, entrance with acquiescence of owner or 
occupant as invitee, § 43(3), pp. 513, 514 
Act of God, § 21, pp. 429-434 

Burden of proof that act of God was proximate 
cause of injury, § 207, p. 964 


Act of God—Continued, 

Evidence, § 241 

Admissibility of other accidents or injuries on 
issue whether injury resulted from neg¬ 
ligence or act of God, § 234, p. 1053 
Instructions, § 301 

Proximate cause of injury, § 115, pp. 704-706 
Replication when act of God is relied on as de¬ 
fense, § 199, p. 933, n. 54 
Special pleading of defense, § 197 

Actionable negligence, 

Actual violation as essential to relevancy of stat¬ 
ute or ordinance on question of, § 19, pp. 422- 
426 

Breach of statutory duty to protect window clean¬ 
ers, § 81, pp. 589, 590 

Culpable negligence in the law of crimes distin¬ 
guished, § 1, p. 321 

Definitions and nature in general, § 1, pp. 317-319 

Elements of, §§ 2-7, pp. 324-369 

Evidence, 

Admissible under pleadings, § 201, pp. 940-951 
Establish actionable negligence, § 243, pp. 
1065-1089 

'‘Negligence” as meaning “actionable’^ negligence, 
§ 1, pp. 303, 304 

Noneompliance with statute or ordinance concern¬ 
ing condition of buildings or structures, § 81, 
pp. 581, 582 

Pleading, § 187, pp. 879-903 

Polished, oiled or waxed surfaces, § 81, p. 589 

Violation of, 

Governmental regulations, 

Construction and maintenance of stair¬ 
ways, § 81, p. 586 

Temporary fioors, scaffolds, etc., § 81, p. 
585 

Ordinance requirement as prima facie action¬ 
able negligence, § 19, p. 416, n. 97 
Statute or ordinance as to guarding or protect- 
place or instrumentality, § 85, p. 595 
Statutory requirement as prima facie action¬ 
able negligence, § 19, p. 414, n. 85 

Actions, §§ 175-305, pp. 864-1270 
Cause of action, generally, post 
Commencement of action as notice of injury, § 180, 
p. 864 

Conditions precedent to actions, generally, post 
Conflict of laws, § 177, pp. 856-859 
Defenses, generally, post 
Nature and form of remedy, § 176 

Conflict of laws, § 177, pp. 858, 859 
Parties, § 182, pp. 866-869 
■ Right of action, § 175 

Conflict of laws, § 177, pp. 856-858 
Pleading right of action in general, § 183 
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Active negligence, 

Definition and nature in general, § 1, p. 322 
Duty to avoid injury to licensee through, § 35, pp. 
500, 501 . . 

Active operations, sufificiency of safeguards against 
injury to children, § 20(8), p. 467 
Acts, 

Anticipation or foreseeability of consequences as 
element of proximate cause, § 109, pp. 665 to 
673 

Emergencies, post 

Evidence of acts at or before injuries, § 226 
Injuries from acts of third persons on land, § 74, 
p. 572 

Malicious acts or words, generally, post 
Person liable for negligent acts in general, §§ 90 
to 102, pp. 600 to 645 

Proof of acts constituting negligence as essential, 
§ 200, pp. 936-938 , , 

Which may result in injuries to others, §§ 64-65 
Actual attraction of child injured as essential to ap¬ 
plication of attractive nuisance doctrine, § 29(5) 
Actual knowledge, 

Defendant of plaintiff’s peril as element of last 
clear chance doctrine, § 137, pp. 769-774 
Manufacturer or seller of article of defect or dan¬ 
ger essential to liability, § 100, pp. 635 to 637 
Addition of parties, § 182, p. 869 
Adjoining property, 

Duties with respect to, 

Persons on, § 59 

Places abutting on, or adjacent to, highway, 
§§ 77 to 80, pp. 573-577 

Duty to prevent spread of fire to such property, § 
72, p. 567 

Interference by adjoining landowner with extin¬ 
guishment of fire, § 72, p. 566, n. 45 
Piling materials causing injuries to persons on, § 
74, p. 571 

Admissibility of evidence in general, §§ 221 to 242, pp. 

1040 to 1063 
Admissions, 

Conduct admittedly careless as contributory neg¬ 
ligence as matter of law, § 255, p. 1160, n. 42 
Cross-examination as ground to hold plaintiff con- 
tributorily negligent as matter of law, § 255, 
p. 1155, n. 25 

Last clear chance doctrine as presupposing admis¬ 
sion of negligence, § 137, pp. 762-763 

Adults, 

Invocation of attractive nuisance doctrine, § 29(11) 
Obvious condition as suflSicient to apprise adult 
licensee of risks, § 35, p. 500, n. 22 
Aerial tramway, evidence of negligence in erection, 
maintenance, etc., § 243, p. 1076 
Affirmative defenses, 

Burden of proof, § 207, p. 964 

Assumption of risk, § 210, p. 976 
Contributory negligence, post this head 
Last clear chance, § 213 
Contributory negligence, 

Burden of proof, § 210, pp. 972-975 

Child’s contributory negligence, § 218, p, 
982 

Evidence of plaintiff as affecting, § 212 
Pleadings as affecting, § 211 


Affirmative defenses—Continued, 

Contributory negligence—Continued, 

Presumption of due care by plaintiff or In¬ 
jured person, § 206, pp. 961, 962 
Question of law on undisputed evidence not¬ 
withstanding statute providing for affir¬ 
mative defense, § 255, p. 1161, n. 44 
Evidence of affirmative defense under general de¬ 
nial or general issue, § 201, p. 949 

Age, 

Child, 

Contributory negligence chargeable, § 145, pp. 
785-788 

Question for jury, § 260, p. 1174 
Consideration in determining plaintiff’s use of or¬ 
dinary care, § 118, p. 715 

Contributory negligence of persons with mental 
faculties impaired by, § 141 
Imputed negligence. 

Evidence to impute negligence of driver to 
occupant of vehicle, § 249, p. 1113 
Questions of law or fact, § 261, pp. 1176 to 
1179 

Agents, 

Imputed negligence. 

Dependent on relation of principal and agent, 
§ 90, p. 602 

Negligence of agent as imputable to principal, 
§ 161 

Pleading principal’s freedom from contribu¬ 
tory negligence as covering freedom from 
agent’s imputed negligence, § 194, p. 918, 
n. 69 

Presumptions and burden of proof, § 219, pp. 
984, 985 

Questions of law and fact, § 261, pp. 1176- 
1179 

Spouse’s negligence in operating vehicle as 
agent to other spouse who is passenger, 
§ 168, pp. 827, 828 

Vehicle operator’s negligence to occupant 
where operator is occupant’s agent, § 168, 

pp. 810, 811 

Misrepresentations by agents as waiver of no¬ 
tice, § 180, p. 861, n. 93 
Notice of injury and claim, 

Claimant’s agent, § 180, p. 862 
Pleading negligence of defendant’s agent and de¬ 
fendant’s liability therefor, § 187, p. 885 
Relation of principal and agent between guest or 
gratuitous passenger and vehicle operator, § 
168, p. 823 

Service of notice of injury on, § 180, p. 865 
Vehicle operator’s contributory negligence as im¬ 
puted to occupant where operator is occu¬ 
pant’s agept, § 168, pp. 810, 811 

Aggravation of injury, 

Burden of proof of aggravation by negligence, § 
208, p. 968 

Disease or other condition of injured person, § 134 
Subsequent negligence aggravating injury as con¬ 
tributory negligence, § 135 

Agreement with consumer against dealer’s liability 
as affecting manufacturer’s liability, § 100, j). 625 

Air raid warden. 

Immunity by statute as defense to warden’s ac¬ 
tion for injury, § 181, p. 866, n. 84 
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Air raid warden—Continued, 

Property owner’s duty to maintain safe conditions 
on premises for, § 45, p. 530, n. 99 
Airplane crash, acts in emergency, § 17, p. 410, n. 50 
Aisles, 

Contributory negligence, failure to observe and 
discover danger, § 120, pp. 723, 724, n. 86, 88 
Defective or dangerous condition, § 81, pp. 582, 584 
Evidence, 

Causal connection between negligence and 
slipping in, § 244, p. 1099, n. 2 
Negligence in injury from objects in, § 243, 
p. 1082, n. 73 

Exercise of care for own protection against injury 
in use of, § 118, p. 719, n. 64 
Precautions against injury from objects in, § 
243, p. 1088, n. 27 

Failure to remove obstruction in, question of law 
or fact, § 271, p. 1206, n. 22 
Maintenance of platform scale in, negligence per 
se, § 276, p. 1218, n. 80 

Negligence with respect to condition of aisles open 
to public, question of law or fact, § 274, p. 
1213 
Pleading, 

Defendant negligently permitted box to re¬ 
main in, allegation of notice or knowl¬ 
edge, § 186, p. 878, n. 49 

Injured plaintiff’s want of knowledge of de¬ 
fect in, § 194, p. 917, n. 46 

Proximate cause of injury in, question of law or 
fact, § 264, p. 1186, n, 76 

Reliance on assumption that aisles were safe, § 
118, pp. 717, 718, n. 59 

Alley, injury to child by something attractive placed 
in alley, § 29(10) 

Alluring quality as essential to applicability of at¬ 
tractive nuisance doctrine, § 29(4) 

Alternate route, contributory negligence when using 
route as question of law or fact, § 254, p, 1154 

Alternative allegations in pleading, 

Injurious act is wantonness or willfulness, § 190, 
pp. 908, 909 

Negligence was that of defendant or his agent or 
servant, § 187, p. 885 
Separate acts of negligence, § 187, p. 899 

Amendment, 

Complaint or petition, 

Deny contributory negligence pleaded in an¬ 
swer, § 199, p. 934, n. 59 

Plead freedom from contributory negligence, 
§ 194, p. 915 

Notice of injury, § 180, p. 864 
American law institute restatement of liability for 
injury to infant trespassers, § 28, pp. 454, 455 
Animals, 

Contributory negligence of parent or custodian in 
permitting child to feed, question of law or 
fact, § 261, p. 1179 

Evidence of vicious dangerous disposition, § 234, 
p. 1054 

, Frightening animals, generally, post 
Guarding or protecting dangerous places or in¬ 
strumentalities for safety of, § 85, pp. 593-595 
Injury by frightened animal as proximately caus¬ 
ed by act or thing causing fright, § 114 


Animals—Continued, 

Injury or death of, 

Assessment of damages for injuries in violat¬ 
ing statute leaving opening uncovered, § 
306, p. 1272 

Contributory negligence of owner of animal 
killed by poisoned grain as jury question, 
§ 257, p. 1172, n. 86 
Evidence, 

Causal connection between negligence 
and, § 244, p. 1099 

Negligent injury, § 243, p. 1067, n. 35 
Obstructions on land near highway causing,, 
§ 78 

Trespassing animals, § 31 
Unguarded substances dangerous to them, § 
67, p. 561 

Unsafe condition of premises, § 74, p. 571 
Instinctive act of animal as intervening efficient 
cause, § 111, p. 697 

Negligence in respect to frightening animals as 
jury question, § 252, p, 1133, n. 11 
Answer. Plea or answer, generally, post 
Anticipation, 

Attractive nuisance doctrine relative to infant 
licensees as dependent on, § 41, p. 507 
Consequences to be anticipated, factor in deter¬ 
mining ordinary or reasonable care, § 11, p. 
398 

Duty as dependent on normal anticipation of risk„ 
§ 4, p. 334, n. 9 
Duty to anticipate, 

Injury to infant trespasser, § 28, p. 453 
Presence of trespassers, § 24, p. 443 
Infant trespasser, § 27, p. 451 
Duty to take precautions as based on rule of rea¬ 
sonable anticipation, § 4, p. 342 
Element or test of proximate cause, § 109, pp. 665 
to 673 

Excuse from consequences of contributory neg¬ 
ligence, injury greater than anticipated, § 
119, p. 722 

Failure to take precautions against accidents or 
injuries not reasonably anticipated, § 84 
Intervening cause, effect on relief of wrongdoer 
from liability, § 111, pp. 697-700 
Particular injury, element or test of proximate 
cause, § 109, pp. 670-673 
Presence of licensee, § 36 

Presumption persons anticipate natural and rea¬ 
sonable consequences of conduct, § 203, p. 953 
Reasonable anticipation of injury or danger, ele¬ 
ment of actionable negligence, § 5, pp. 354-365 
Theory of reasonable anticipation, basis of at¬ 
tractive nuisance doctrine, § 29(12), p. 459 
Anti-freeze, 

Knowledge of seller of defect or danger, question 
of law or fact, § 270, p. 1203, n. 11 
Wholesaler’s liability to buyer for damage to au¬ 
tomobile radiator, § 100, p. 624, n. 2 
Apparatus, harmlessness unless from careless con¬ 
struction or use as essential to res ipsa loquitur, § 
220(8), p. 1009, n. 94 

Appeal or error in negligence action, § 305 
^ Appliances, 

Attractive nuisance doctrine, §§ 29(1)-29(15), pp. 
456-480 
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Appliances—Continued, 

Evidence, 

Abandonment of use of appliance by others, 
§ 223 

Admi'ssibility on whether use of particular 
appliance was negligent, § 221, p. 1040, 
n. IS 

Condition of appliance, §§ 229-231, pp. 1045- 
104T 

Other accidents or injuries. 

Dangerous or defective character of ap¬ 
pliance, § 234, pp. 1053-1055 
Failure to take precautions against in¬ 
jury, § 234, p. 1056 

Subsequent change, repair or precaution. 
Condition at time of accident, § 225, p. 
1044 

Ownership or control, § 225, p. 1044 
Furnishing appliances for use of others, § 70 
Knowledge of defective or dangerous condition as 
question of law or fact, § 270, pp. 1203-1205 
liability of furnisher of appliance for another’s 
use, § 99 

Pleading defect in mechanical appliance, § 187, p. 
883, n. 1 

Property owner’s duty toward licensee with re¬ 
spect to erection, etc., § 35, p. 498 
Res ipsa loquitur doctrine’s applicability. 

Appliances negligently operated, etc., § 220 
(12), pp. 1036, 1037 

Complicated appliances, § 220(10), p. 1032 
Safety, post 
Appreciation, 

Contributory negligence by exposure to appreciat¬ 
ed dangers, §§ 121-126, pp. 727-739 
Danger or risk 

Essential to contributory negligence, §§ 119, 
120, pp, 720-727 
Child, § 148 

Selection of hazardous course, § 122, p. 
733 

Exposure to appreciated dangers as contribu¬ 
tory negligence, §§ 121-126, pp. 727-739 
Failure of occupant of vehicle to appreciate 
as contributory negligence, § 152 
Invocation of doctrine of assumed or incurred 
risk as dependent on, § 174, pp. 851, 852 
Architects, liability for injuries, § 95, p. 615 
Argument of counsel as to evidence as affecting sub¬ 
mission of case to jury, § 253, p. 1137, n. 48 
Assumption of risk, § 174, pp. 848-854 

Appearance as a matter of law on face of com¬ 
plaint, § 192 

Burden of proof, § 210, p. 976 
Contributory negligence, 

Assumed risk distinct doctrine, § 117, pp. 709- 
711 

Injured person knows and appreciates dan¬ 
ger, § 121, p. 729, n. 29 
Defense to action for negligence, § 181 
Directed verdict on ground of, § 251, p. 1124 
Evidence, § 247, p. 1110 
Instruction, § 281, p. 1225 
Invitees, § 45, p. 526, n. 95 

Normal or obvious risks, § 50, pp. 541-545 
Licensee, risks incident to condition of premises, 
§ 35, pp. 495-498 


Assumption of risk—Continued, 

Matters to be proved, § 200, p. 935, n. 90 
Pleading defense, § 197 

Question of law or fact, § 251, pp. 1117, 1118 
Directed verdict, § 251, p. 1124 

Assumption others will exercise care, § 15, pp. 402- 
404 

Assurance of safety, factor in determining ordinary 
or reasonable care, § 11, p. 398 
Attentiveness, inattention as negligence, § 2, p. 330 
Attorney, 

Letter by, as notice of injury, § 180, p. 863 
Notice of injury and claim by claimant’s attorney, 

§ 180, p. 862 

Attractive and dangerous things exposed to children 
without guard or warning, § 68 
Attractive nuisances, §§ 29(1)-29(15), pp. 456-480 

Contributory negligence as question of law or 
fact, § 273, p. 1211 

Determination whether infant used care required 
of it, § 146, p. 79*2, n. 41 
Electricity, post 
Evidence, 

Liability for Injuries under doctrine, § 245 
Other accidents or injuries to show knowl¬ 
edge or notice of danger or defect, § 234, 
p. 1055, n. 84 

Extent of defendant’s control as question of law 
or fact, § 266, p. 1200 
Infant licensees, § 41 

Playground rule and attractive nuisance doctrine 
compared, § 40, p. 507, n. 5 
Pleading, 

Actual or implied invitation in action for 
child’s injury, § 186, pp. 875, 876 
Allegations in declaration, complaint or peti¬ 
tion. 

Invoke doctrine, § 183, p. 870 
Particular elements, § 185 
Cause of action in action for injuries based 
on doctrine, § 187, p. 82, n. 99 
Poles, post 

Questions of law and fact, § 273 

Auditorium, failure to maintain steps from floor to 
stage as violation of building code, § 81, p. 587, 
n. 94 

Authority, duty to person injured as dependent on 
authority to carry out duty, § 4, p. 340 
Automobiles. Vehicles, generally, post 
“Avoidable accident” and “unavoidable accident” dis¬ 
tinguished, § 21, p. 430, n. 37 

Avoidance of injury or risk, 

General duty to avoid injury to others as reason 
for attractive nuisance doctrine, § 29(2), p. 
460 

Ordinary care, post 

Preparation to avoid risk to another person, § 1, 
p. 314 

Reasonable care, post 

Awning, lapse of time as affecting evidence of con¬ 
dition after accident, § 231, p. 1047, n. 90 
Bad advice, § 20, p. 429 

Bad faith, element of gross negligence, § 8, p. 374 
Baggage carts, attractive nuisance doctrine, § 29(12), 
p. 474 
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Bailment, 

Detriment to bailor from inability to collect in¬ 
surance by bailee's misinformation, § 7, p. 368 
Imputed negligence, 

Bailor and bailee, § 161 
Evidence, § 249, p. 1112 
Instructions, § 298, p. 1255 
Spouse’s negligence in operating vehicle 
as imputed to other spouse who is 
owner and passenger, § 168, pp. 827, 
828 

Statutory provisions as affecting imputa¬ 
tion of bailee’s negligence in operat¬ 
ing vehicle in absence of bailor, § 
168, pp. 809, 810 

Contributory negligence of bailee operating 
vehicle to owner who is bailee’s guest, 
§ 168, p, 821, n. 86 

Last clear chance, duties of bailors and bailees 
relative to theft by stranger, § 137, p. 
765, n. 93 

Position of courtesy bailee of owner of auto¬ 
mobile as respects, § 168, p. 823, n. 90 
Vehicle operator’s negligence as imputed to 
owner not present at time of accident, 
§ 168, pp. 807-809 

Ball, child’s contributory negligence by inattention 
to danger while playing ball, § 148, p. 792, n. 50 
Banana peel, 

Defendant’s knowledge of peel on stairway as 
question for jury, § 270, p. 1204, n. 18 
Presumptions as to persons liable for injury, § 
204, p. 958, n. 7 

Banks, 

Entrants as, 

Invitees, § 44, p. 519 
Licensees, § 32, p. 485, n. 25 
Insurer of safety of invitee, § 45, p, 524, n. 89 
Bare licensee, § 32, pp. 487, 488 

Basement door, injury to invitee misled in use of, 
§ 48, p. 539, n. 71 
Bathing and bathing places, 

Injuries by failure to remove obstructions, § 76 
Reliance on assumption body of water had been 
made safe, § 118, p. 717, n. 54 
Beauty parlor, 

Assumption of risk of injury by treatments, § 
174, p. 853 

Entrant as invitee or business customer, § 44, p. 
519 

Evidence of negligence of operator, § 243, p, 1075 
Insurer of invitee’s safety, § 45, p. 524, n. 89 
Ordinary or reasonable care, § 11, p. 396, n, 28 
Questions of law or fact, 

Negligence in respect to burns, § 252, p, 1133, 
n. 11 

Willful or wanton conduct in injury, § 252, 
p. 1135, n. 35 

Beauty preparations and appliances, contributory neg¬ 
ligence in failure to observe or t?.ke precautions 
against danger, question of law or fact, § 257, p. 
1172 

Bed, 

Dealer’s liability for injury from faulty design, 
§100,p. 636, n.50 , . , 

Failure of dealer representing himself as manu¬ 
facturer to test, § 100, p. 637, n. 58 


Bed—Continued, 

Purchaser’s duty to inspect to ascertain defect 
or danger, § 100, p. 635, n. 33 
Belief of person charged as to existence or non¬ 
existence of danger, § 5, p. 354 
Beneficiaries of estate, notice of injury and claim, 

§ 180, p. 862 

Benefit to owner or occupant as implied invitation to 
enter on or use pi^emises, § 43(3), pp. 511-513 
Beverages, liability of manufacturer or distributor, 
§ 100, pp. 628, 629 

Bicycles, imputation of contributory negligence of 
operator to guest, § 168, p, 821, n. 86 
Bill collector, negligence of defendant toward, jury 
question, § 272, p. 1209, n. 31 
Bill of particulars, 

Complaint alleges acts in violation of statutes 
and ordinances, § 187, p. 886, n. 42 
General averment of negligence as ground for 
bill by plaintiff, § 187, pp. 892, 893 
Res ipsa loquitur where, plaintiff furnishes bill 
of defendant’s negligence, § 220(11), p. 1033, 
n. 62 

Blind persons, 

Contributory negligence, § 142, p. 783 

Question of law or fact, § 260, p. 1174 
Sufficiency of care exercised as to, § 12, p. 400 
Blowtorch, 

Evidence of negligence and fire caused by, § 243, 
p. 1075, n. 90; § 244, p. 1100 
Person who may rely on status of person burned 
as trespasser, § 24, p. 447, n. 49 
Pleading willfulness or wantonness in action for 
injuries to child, § 190, p. 908, n. 40 
Boat engine, purchaser’s liability for injury from con¬ 
dition of boat after removal of, § 95, p. 614, n. 5 
Boats, reasonable care for safety of invitees, § 45, p. 

533 

Boilers, 

Contributory negligence, failure to observe or 
take precaution against danger from explo¬ 
sion, question of law or fact, § 257, p. 1172 
Evidence of negligence in erection, maintenance, 
etc., § 243, p. 1076 

‘ Increase of water pressure in boiler as proximate 
cause, § 112, p. 701, n. 9 

Partial defense of contributory negligence of em¬ 
ployee injured by, violation of boiler inspec¬ 
tion act, § 172, p. 846 

Res ipsa loquitur doctrine, bursting or exploding, 
§ 220(12), p. 1037 

State inspection as affecting manufacturer’s lia¬ 
bility for negligent construction, § 100, p. 630, 
n. 94 

Boiicilla treatment, evidence of negligence, § 243, p. 
1075, n. 84 

Bonfire, : , ■ 

Negligence per se^ § 72, p. 563, n. 1 
Safeguarding children from injury, § 72, p. 565 
Booking' a'gents, petson on premises by invitation of, 
as business invitee, § 45(4), pi'516, n. 94 
Bottles, ’ 

Evidence, , ' , 

Causal connection between negligence in, man¬ 
ufacturing or supplying and injury, § 
244, p. 1097 
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Bottles—Continued, 

Evidence—Continued, 

Contributory negligence of person injured by 
explosion, § 247, p. 1107, n. 95 
Custom or usage in handling in action for 
injuries from explosion, § 232, p. 1048, 
n. 2 

Defendant’s precaution against injury from 
explosion, § 243, p. 1087, n. 13 
Expert testimony of causal relation between 
negligence and injury by explosion as un¬ 
necessary, § 244, p. 1096, n. 72 
Medical testimony of causal connection be¬ 
tween dead mouse in bottle and illness 
as unnecessary, § 244, p. 1096, n, 74 
Negligence, 

Injury by exploding bottle to one watch¬ 
ing bottling machine, § 243, p. 1076, 
n. 95 

Injury from bursting or explosion, § 243, 
p. 1078 

Manufacturing or supplying, § 243, p. 
1077 

Other accidents or injuries to show bottling 
process was defective in action for in¬ 
juries by explosion of bottle, § 234, p. 
1053, n. 67 

Injuries to infant trespassers from broken bottles, 
§ 27, p. 451 

Liability of manufacturer or vendor of bottled 
beverages, § 100, pp. 628, 629 
Negligence as question of law or fact, 

Fall or breaking of bottles, § 252, p. 1133, n. 
11 

Manufacture or sale of bottle which explod¬ 
ed, § 280, p. 1221, n, 2 

Milkman placing empty bottles in doorway, 
§ 269, p. 1203, n. 4 
Pleading, 

Breach of duty or negligence in action against 
manufacturer for injuries from explosion, 
§ 187, p. 880, n. 87 

Facts within bottler’s knowledge in action 
against bottler for injuries, § 187, p. 884, 
n. 21 

Negligence of bottler in action for injuries 
from explosion of bottle, § 187, p. 893, 
n. 29 

Res ipsa loquitur in action for injuries from 
explosion, § 220(11), p. 1035, n, 66 
Res ipsa loquitur, 

Explosion of bottles, § 220(12), pp. 1035-1040 
Falling bottles, § 220(12), p. 1037, n. 85 

Bread, law governing baking company’s liability for 
injury, glass in, § 177, p. 857, n. 43 

Brewery, evidence of negligence in case of injury in 
or about, § 243, p. 1080 

Bridges, 

Attractive nuisances, § 29(12), p. 478 
Evidence of negligence in construction, § 243, p. 
1067, n. 35 

Injuries to onlookers watching work on, § 61, p. 
554, n. 99 

Buildings, 

Attractive nuisance doctrine, § 29(12), p. 475 


Buildings—Continued, 

Business or operations conducted on premises as 
affecting liability for injuries to trespasser, 
§ 24, p. 442 

Circumstances excusing violation of statute con¬ 
cerning construction, § 19, p. 427 
Conditions of buildings as affecting liability for 
injuries to trespassers, § 24, p. 442 
Duties, 

Conditions or use of buildings, §§ 74-83, pp. 
569-592 

Light premises, § 86 
Evidence, 

Causal connection between negligence and in¬ 
jury in or about building, § 244, p. 1098 
Contributory negligence of person injured in 
or about, § 247, p. 1107 

Negligence in case of injuries in or about, 
§ 243, pp. 1078-1084 

Fall of materials or substances from building 
near highway, § 79 
Frequenter, § 32, p. 488 

Heirs’ responsibility for safe condition, § 93 
Infant trespasser’s injury from condition of, § 
27, p. 451 

Injuries to policemen or firemen on premises as 
licensees, § 35, p. 494 

Inspection as precaution against injury, § 87 
Inspector as licensee on premises, § 32, p. 487, 
n. 61 

Knowledge door was open as notice children were 
entering, § 28, p. 453, n. 12 

Maintenance in condition to avoid injury to per¬ 
sonal property as duty, § 81, pp. 577-590 
Miscellaneous purposes or circumstances affect¬ 
ing status as invitee or business visitor, § 
43(4), p. 518 

Negligence in action for injuries in or about, 
question of law or fact, § 276, pp. 1215-1218 
Owner’s liability for injury from unsafe condition 
after sale of, § 93 
Person entering. 

Building being demolished as trespasser, § 
23, p. 437, n. 17 

Business building as licensees, § 32, p. 485 
Pleading statute in action for injuries from de¬ 
fect in construction of house as unnecessary, 
§ 187, p. 886, n. 42 

Prevention of spread of fire from building to ad¬ 
joining premises, § 72, p. 567 
Reliance by persons in building on precautions 
against injury by others, § 118, p. 717, n. 58 

Burden of proof. Presumptions and burden of proof, 
generally, post 
Burns, 

Beauty parlor, generally, ante 
Momentary handling of decanter which broke and 
caused burns, res ipsa loquitur, § 220(8), p. 
1017, n. 36 

Business, 

Assumption by licensee of risks or dangers from 
conduct of owner’s business, § 35, p. 495 
Common usage 6f business as test of care or 
negligence, § 16, pp. 404-408 
Conducted on premises, effect on liability for 
trespasser’s injuries, § 24, p. 442 


1309 



INDEX TO NEGLIGENCE 


Business—Continued, 

Duty in use of abutting property in conduct of, 
to avoid injury to travelers, § 77, p. 575 
Entrants to business places as invitees or busi¬ 
ness visitors, § 44, pp. 519-521 
Injuries to policeman or fireman on premises as 
licensee, § 35, p. 494 

Operations or conditions of ordinary or customary 
character, attractive nuisance, § 29(12), pp. 
470, 471 

Business visitor or invitee, 

Burden of proof of negligence in action for in¬ 
juries, § 208, p. 965 

Care by defendant toward, question for jury, § 
272, p. 1208, n, 31 

Care required toward, with respect to condition 
of property, § 45, pp. 526-533 
Contributory negligence, 

Failure to observe and discover dangers, § 
120, p. 724, n. 88 

Knowledge and appreciation of danger es¬ 
sential, § 119, p. 720, n. 72 
Reliance on appearances, § 120, p. 726, n. 6 
Defined, § 43(1) 

Duty of care for own safety, § 118, p. 719, n. 64 
Entrants to business places, § 44, pp. 519-521 
Entry for particular purposes or particular cir¬ 
cumstances, § 43(4), pp. 514-519 
Extent of invitation as affecting duty of care 
toward visitors, §§ 46-49, pp. 435-441 
Glass sash falling causing injury, § 81, p. 583, n. 
64 

Injuries in general, § 45, pp. 521-534 
Reliance on care of others, § 118, p. 718, n. 59 
Busses, imputation of contributory negligence of 
operator to passenger for hire, § 168, pp. 816, 817 
Bystanders, 

Beverage bottler’s or distributor’s liability for 
injury to, explosion of container, § 100, p. 
628 

Contributory negligence in not leaving scene of 
affray as jury question, § 257, p. 1171, n. 72 

Caddy, 

Assumption of risk of injury, § 174, p. 853, n. 90 
Contributory negligence in search for ball, § 126, 
p. 739, n. 31 

Cafeteria, momentary handling by patron of decanter 
which broke and caused injury, res ipsa loquitur, 
§ 220(8), p. 1017, n. 36 

Canals, attractive nuisances, § 29(12), p. 477 
Capacity, 

Care necessary as affected by injured person’s 
capacity, § 12, pp. 399-402 
Element of actionable negligence, § 2, p. 327 
Evidence of capacity of child, § 227 
Ordinary or reasonable care as dependent on 
capacity of person sought to be charged, § 11, 
pp. 398, 399 

Presumption, § 203, p. 953 
Care, 

Absence of, 

Care or absence of slight care as gross negli¬ 
gence, § 8, pp. 371-374 

Great or extraordinary care as slight negli¬ 
gence, § 8, p. 370 

Acts in general which may result in injuries to 
others, §§ 64, 65 


Care—Continued, 

Adjoining premises, duty toward persons on, § 59 
Avoid injui*y to, 

Invitees, § 45, pp. 521-534 
Oneself, § 118, pp. 711-720 

Child’s duty, § 146, pp. 788-792 
Children as licensees, §§ 39-41, pp. 504-508 
Common usage as test of, § 16, pp. 404-408 
Conditions or use of land or buildings, §§ 74-83 
pp. 569-592 

Dangerous agencies or instrumentalities, §§ 66- 
73, pp. 557-569 
Degrees of care, post 

Discovery of plaintiff’s peril, last clear chance 
doctrine, § 138, pp. 776-779 
Due care, generally, post 

Emergency as affecting obligation to exercise, 
§ 17, pp. 408-413 
Evidence, 

Absence of evidence as to care or lack of 
care as sufficient to establish contributory 
negligence, § 247, p. 1108 
Previous or subsequent care to show care or 
negligence on particular occasion, § 237, 
pp. 1058-1060 
Exercise, 

Best judgment in lack of, § 2, p. 330 
Failure to exercise slight care as willfulness, 
§ 9, p. 381, n. 64 

Injured person’s duty, § 4, pp. 340-344 
Reasonable care as duty, § 4, p. 334, n. 9 
Existence and nature of duty to use, res ipsa 
loquitur doctrine, § 220(7), pp. 1004-1006 
Extent of invitation as affecting care required 
toward invitees, §§ 46-49, pp. 535, 541 
Failure to use ordinary care after discovery of 
another’s peril as willful or wanton negli¬ 
gence, § 9, p. 386 

Injured person, duty to care for, § 55 
Instructions, 

Care required of plaintiff, § 295, pp. 1248- 
1252 

Degree of care, § 289, pp. 1237-1239 
Intoxicated person, duty to care for such person, 
§ 56 

Knowledge or notice of defect or danger discover¬ 
able by due, ordinary or reasonable care, § 5, 
pp. 352-365 

Lack as element of actionable negligence, § 2, pp. 
326, 327 

Licensee, duty toward, § 35, pp. 491-502 
Ordinary care, post 

Owed entrant on premises to perform duty, § 
43(4), pp. 514, 515 

Pleading duty of care of defendant, § 186, pp. 
872-879 

Precautions against injury from dangerous place, 
agency, instrumentality or operation, §§ 84- 
89, pp. 592-600 

Question of law or fact as to duty of care to 
plaintiff, § 252, p. 1134 
Reasonable care, generally, post 
Reliance on, see Reliance, post 

Child’s reliance as contributory negligence, 
i 147 
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Care—Continued, 

Reliance on, see Reliance, post—Continued, 

Occupant of vehicle on driver’s care as con¬ 
tributory negligence, § 151 
Trespasser’s care, § 24, p. 445 
Volunteers, duty of care toward, § 62 
Want of ordinary care as ordinary negligence, § 
8, pp, 370, 371 

“Carelessness” as synonymous, § 1, p. 315 
Case, action on, § 176 
Causa causans, § 106, pp. 655-657 
Causal connection, 

See, also, Proximate cause, generally, post 
Direct connection as test of proximate cause, § 
107, p. G59, n. 89 

Essential to liability, § 104, pp. 650-653 
Evidence of causal connection between negligence 
and injury, § 244, pp. 1089-1102 
Foundation for legal or proximate cause, § 106, 
pp. 655-657 

Intervening efficient cause, § 111, pp. 685-700 
Matter to be proved, § 200, pp. 938, 939 
Pleading causal connection between negligence 
charged and injury, § 188, pp. 903-906 
Presumptions, § 204, p. 958 

Remoteness of connection as question of law or 
fact, § 264, pp. 1190, 1191 

Submissible case under humanitarian doctrine as 
dependent on appearance of, § 263, p. 1182, n. 
72 

Violation of statutes or ordinances, § 105, pp. 654, 
655 

'^Causal relation” and negligence distinguished, § 1, 
p. 316 

Cause of accident or injury. 

Burden of proof, 

Defendant’s negligence was cause, § 209, pp. 
970-972 

Relation of defendant to cause, § 208, pp. 967, 
968 

Concurrent causes, generally, post 
Definition and nature, § 103, p. 649 
Evidence, § 244, pp. 1089-1102 

Condition of place, property or appliance 
after accident, § 231 

Other accidents or injuries to show cause, 
§ 234, p, 1055 

Subsequent change, repair or precaution, § 
225, p. 1044 

Vis major, act of God or acts of third per¬ 
sons, § 241 

Legal cause, generally, post 
Res ipsa loquitur doctrine. 

Dependent on cause, § 220(8), pp. 1010-1019 
Superior knowledge of defendant as to cause 
as element, § 220(5) 

Sole cause, generally, post 

Statement in declaration, complaint or petition, 
§ 183 

Withdrawal of case from jury in absence of evi¬ 
dence of, § 253, p. 1143 

Cause of action, § 175 

Burden of proof, § 207 
Pleading, 

Application of res ipsa loquitur doctrine, § 
187, pp. 895, 896 


Cause of action—Continued, 

Pleading—Continued, 

Breach or negligent performance of duty, § 
187, pp. 879-903 

Declaration, complaint or petition, § 183 
Disclosure of contributory negligence in plain¬ 
tiff’s pleading, § 193, pp. 911-913 
Joinder of common law negligence and stat¬ 
utory negligence, § 187, pp. 899, 900 
Negativing contributory negligence, § 194^ 
pp. 915, 916 

Particular elements to be alleged, § 185 
Separate action of negligence, § 187, pp. 897- 
900 

Caustic lime, allowing where children can play as 
proximate cause, § 112, p. 701, n. 9 
Cellar openings or doors. 

Contributory negligence in failure to observe or 
• take precautions against danger, question of 
law or fact, § 257, p. 1170 

Invitee misled in use of, injury, § 48, p. 539, n. 71 
Trespasser’s injury, § 24, p. 441 
Certainty of special verdict or findings, § 304, pp. 1267, 
1268 

Certificates willfully or negligently false, § 20, p. 428, 
n. 10 
Cesspools, 

Attractive nuisances, § 29(12), p. 477 
Evidence, 

Liability under attractive nuisance doctrine, 

§ 245, p. 1103, n. 37 

Negligence in construction, § 243, p. 1067, n. 
35 

Injuries to trespassers, § 24, p. 441 
Infant trespassers, § 27, p. 452 
Trespassing animals, § 31 
Scavenger cleaning as invitee, § 43(4), p. 516 
Chairs, liability of manufacturer of collapsible chair, 
§ 100, p. 631, n. 95 
Changes, 

Evidence, 

Changes after injury, § 225, pp. 1043-1045 
Knowledge of defect or danger, § 233 
Injured person’s status from licensee or invitee 
to trespasser, § 23, p. 437 

Invitee’s status to that of licensee by excess of 
invitation, § 33 

Land abutting highway putting travelers in dan¬ 
ger, § 77, p. 574 

Character of business or undertaking as element in 
determining ordinary or reasonable care, § 11, pp. 
395, 396 

Character or extent of injuries produced by former 
accidents, § 234, p. 1052 

Characteristics, particular characteristics, § 1, pp. 309, 
310 

Chemicals, 

Furnishing to employee as proximate cause, §• 112, 
p. 701, n. 9 

Liability of manufacturers and vendors, § 100, pp. 
626-628 

Question of law or fact, negligence in manufac¬ 
ture or sale, § 280, p. 1221, n. 2 
Child labor law, 

Assumed or incurred risk as defense where viola¬ 
tion is involved, § 174, p. 854, n. 95 
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Child labor law—Continued, 

Reduction of damages for injuries to child em¬ 
ployed in violation under comparative negli¬ 
gence statute, § 172, p. 842 
“Child” or “children” defined, § 23, p. 437 
Children. Infants, generally, post 
Chimneys, escape of sparks causing injury, § 72, p. 
568 

Chiropractors, 

Duty to patients to keep premises in safe con¬ 
dition, § 45, p. 527, n. 97 

Reliance by patients on safe condition of premises, 
§ 118, p. 718, n. 59 
Choice of alternative courses, 

Contributory negligence, § 122 

Evidence as to reason for choice as admissi¬ 
ble, § 222, p. 1042, n. 32 

Mental attitude in choosing as evidence on ques¬ 
tion of negligence, § 221, p. 1041, n. 23 
Chutes, injuries to trespasser, § 24, p. 441 
Cigarettes, manufacturers, 

Duty to avoid injury from defective fabrication, 
§ 100, p. 632, n. 11 
Liability, § 100, p. 630, n. 94 
Circumstances, 

Acts or omissions constituting ordinary, reason¬ 
able or due care, § 11, pp. 389-393 
Admissibility in evidence, §§ 221-242, pp. 1040- 
1063 

Care required toward infant licensee as affected 
by, § 39, p. 505 

Care to avoid dangers foreseen or foreseeable 
under, duty, § 5, p. 358, n. 6 
Conduct in emergencies as contributory negli¬ 
gence, § 123, pp. 733-736 

Conformity to custom as circumstance tending to 
show absence of negligence, § 16, p. 407 
Consideration in determining, 

Submission of case to jury, § 251, p. 1117 
Use of care required to avoid injury to one¬ 
self, § 118, p. 715 

Willful, wanton or reckless character of act, 
§ 9, pp. 385, 386 

Dependency of due care, reasonable care or ordi¬ 
nary care on, § 11, pp. 393-395 
Duty to protect life or person of another, § 4, p. 
341, n. 42 

Effect on existence of negligence, § 1, pp. 312, 313 
Entry under particular circumstances as affect¬ 
ing status as invitees, § 43(4), pp. 514-519 
Excuse for violation of statute or ordinance, § 
19, pp. 426, 427 

Existence of actionable negligence as affected by 
circumstances, § 1, p. 318 
Res ipsa loquitur doctrine as dependent on, 

Circumstances in particular case, §§ 220(10)- 
220(12), pp. 1030-1040 

Circumstances of accident or injury and de¬ 
fendant’s relation thereto, § 220(8), pp. 
1006-1019 

Similarity as essential to admissibility of evidence 
of other accidents from injuries or defects, 
§ 234, p. 10?2 

Test or standard of negligence, § 1, pp. 310-312 
Trespass, circumstances not amounting to, § 23^, 
p. 436 


Circumstances—Continued, 

Variance between pleading and proof, § 202, p. 
953 

Circumstantial evidence, 

Actionable negligence, § 243, pp. 1065-1089 
Admissibility, § 221, p. 1040, n. 20 
Cause of injury, § 244, pp. 1089-1102 
Contributory negligence, §§ 247-250, pp. 1104- 
1115 

Instructions on proof of negligence by circum¬ 
stantial evidence, § 281, p. 1226 
Last clear chance, § 248 

Origin or cause of fire causing injury, § 244, p. 
1099 

Question of law or fact as to proximate cause on, 
§ 265, p. 1193, n. 33; § 265, p. 1196, n. 52 
Res ipsa loquitur and circumstantial evidence 
distinguished, § 220(3), p. 999 
Special findings, § 304, p. 1267 
Submission of case to jury on circumstantial evi¬ 
dence of negligence, § 253, pp. 1143, 1144 

Circus, 

Attractive nuisance, § 29(9), p. 468, n. 56 

Wild animals at circus, § 29(12), p. 478, n. 30 
SufiSciency of warning to child of danger in un¬ 
loading, § 29(8), p. 467, n. 47 

Cisterns, 

Licensee’s injury, § 35, p. 497 
Notice or warning of open cistern near path on 
privately owned land, § 89, p. 599 
Trespasser’s injury, § 24, p. 241 

Civil law, 

Degrees, 

Diligence, § 10, p. 387, n. 2 
Negligence, § 8, pp. 369-374 
Liability of person guilty of culpa, § 90, p. 601, n. 
79 

Classes, 

Breach of duty owed to person as member of, 
§ 4, pp. 347-350 
Licensees, § 32, pp. 487, 488 

Possibility of harm to, as creating duty to avoid 
harm, § 4, p. 340, n. 39 

Violation of statute or ordinance creating duty to 
a class as negligence, § 19, p. 425 

Cleansing agent for household cleaning, manufactur¬ 
er’s liability for injuries to eyes by, § 100, p. 626, 
n. 55 

Clothing, seller’s liability, 

Buyer’s injuries by poisonous dye and chemicals, 
§ 100, p. 624, n. 3, 99 

Injury from injurious substance as dependent on 
actual knowledge, § 100, p. 636, n. 50 

Coal cars, attractive nuisance doctrine, § 29(12), p. 
475, n. 80 

Coal conveying machinery, attractive nuisance doc¬ 
trine, § 29(12), p. 472 

Coal loading ramp, attractive nuisance, § 29(12), p. 
471 

Coemployees, imputed negligence, § 166 
Evidence, § 249, p. 1112 

Negligence of employee in operating vehicle to 
coemployee riding with him, § 168, p. 832 

Coffee maker^ res> ipsa loquitur, § 220(12), p. 1037, n. 
86 
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Coffee urn, 

Evidence of negligence in manufacturing or sup¬ 
plying, § 243, p, 1077 
Manufacturer’s, 

Duty to inspect and test, § 100, p. 636, n. 42 
Liability, § 100, p. 631, n. 94 
Cogwheels, 

Attractive nuisance, § 29(12), p. 471 
Knowledge and appreciation of danger, § 119, p. 
721, n. 81 

Cold, intervening cause, § 115, p. 705 
Cold storage, contributory negligence of customer im¬ 
prisoned in cold storage room as question of law 
or fact, § 258, p. 1173, n. 93 
Collapse of building or structure, 

Causing injury, § 81, p. 582 

Res ipsa loquitur, § 220(12), pp. 1035-1040 

Collector on business premises as licensee, § 32, p. 
485, n. 25 

Combined attractions as affecting duty to guard in¬ 
fants from injury, § 29(4) 

Commencement of action as notice of injury, § 180, 
p. 864 

Commission as negligence, § 2, pp. 327-329 
Common enterprise, 

See, also. Joint'enterprise, generally, post 
Guest or gratuitous-passenger and vehicle oper¬ 
ator, § 168, pp. 824, 825 
Imputed negligence, § 158, pp. 798-800 

Contributory negligence of vehicle operator 
to occupants, § 168, pp. 813-816 
Guest or gratuitous passenger and operator 
of vehicle, § 168, pp. 824, 825 
Husband and wife, § 159 

One spouse is operator of vehicle and 
other is passenger, § 168, p. 828 
Occupants of vehicle and driver, § 168, pp. 
813-816 

Parent and child where parent is guest of 
vehicle owner for whom child is driving, 
§ 168, p. 831 

Common law, 

Absence of premeditation and intent as element 
of negligence, § 3, pp. 330, 331 
Actionable negligence, § 1, pp. 317, 318 

Based on common law duty, § 4, pp. 344-346 
Cause or right of action, § 175 
Complaint charging common law negligence as to 
one defendant and statutory negligence as to 
another, § 187, p. 900, n. 32 
Contributory negligence as bar to recovery, § 130, 
p. 748, n. 83 

Degree of contribution to injury, § 130, p. 
750, n. 91 

Degrees of negligence, § 8, pp. 369-374 
Joinder of common law and statutory negligence, 
§ 187, pp. 899, 900 

Knowledge or notice of defect or danger as ele¬ 
ment, § 5, pp. 350-366 

Plaintiffs in action for breach of common law 
duty, § 182, pp. 866, 867 

Proximate cause of injury in case of common law 
negligence, § 107, p. 660 
Standards, § P- 312 

Common ways, duty to light, § 86, p. 596, n. 97 
65 C.J.S.—83 


Community property, imputed negligence, § 159 

Contrihutory negligence in. driving community 
vehicle to other member of community pres¬ 
ent, § 168, pp. 828, 829 

Wife’s negligence in driving community automo¬ 
bile as chargeable to husband, § 168, p. 807, 
n. IS 

Comparative negligence, §§ 169-173, pp. 833-848 
Burden of proof, § 214 

Diminution of amount of recovery under statu¬ 
tory provisions, § 172, pp. 839-847 
Directed verdict or peremptory instruction on 
question of contributory negligence, § 251, p. 
1128 

Evidence, § 250 

Instructions, § 299, pp. 1257-1261 
Joint tort feasors, post 
Law governing, § 173 
Pedestrians, post 
Pleading as defense, § 198, p. 925 
Questions of law and fact, § 251, p. 1128; § 262, 
pp. 1179-1181 

Right to recover as dependent on comparison of 
negligence, § 171, pp. 835, 839 
Special verdict or finding, § 304, p. 1267 
Statutory provisions, §§ 170-172, pp. 834-847 
Vehicles, post 
Complaint, 

Declaration, complaint or petition, generally, post 
Evidence of knowledge or notice of defect or dan¬ 
ger, § 228 

Compliance with law, 

Assumption that others will not violate law, § lo, 
p. 403, n. 13 

Conclusiveness as to absence of negligence, § 2, 
pp. 329, 330 

Concealed defects or dangers, 

Dealer’s duty to inspect or test to ascertain, § 100, 
p. 636 

Duty to warn invitees of peril, § 45, pp. 526-533 
Manufacturer’s or seller’s concealment of defect 
in article, § 100, pp. 633, 634 
Seller’s duty to give notice or warning, § 100, p. 
623, n. k 

Conclusive evidence, violation of statute, ordinance 
or regulation, 

Contributory negligence, § 247, p. 1106 
Negligence, § 243, p. 1089 
Concrete floors in building, § 81, pp. 588, 589 
Concurrent causes, 

Instructions, § 290, pp. 1243,1244 
Knowledge or notice of causes of injury, § 5, p. 
366 

Negligence concurring with accident or act of 
God, § 115, p. 705 

Pleading, sufficiency of allegations as to connec¬ 
tion between negligence charged and injury, 
§ 188, p. 906 
Proximate cause, post 

Questions of law and fact, § 264, pp. 1191, 1192 
Concurrent negligence, 

Complaint, 

Against one defendant for injpry from con¬ 
current negligence, § 187, p. 901 
Against several defendants, § 187, p. 900, n. 
28 
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Concurrent negligence—Continued, 

Compla i n t—Con ti nued, 

Charging concurrent acts of negligence in ac¬ 
tion against several defendants, § 187, 
p. 900, n. 32 

Contributory negligence, post 
Defendants, § 182, p. 868 
Defense in criminal case, § 306, p. 1272 
Election by jury of theory of causation notwith¬ 
standing existence of other theories, § 244, 
p. 1092, n. 49 

Evidence of independent negligent acts, § 242 
Imputation of. 

Coemployee’s or fellow servant’s to injured 
employee or servant, § 166 
Custodian of child to parent, § 163 
Landlord’s to tenant and vice versa, § 164 
Master’s or servant’s to other, § 162 
Parent’s or custodian’s negligence concurring 
with third person’s negligence to child, 
§ 160, pp. 801-803 
Representative’s principal, § 161 
Joint and several liability, § 102, pp. 639-645 
Matters to be proved, § 200, p. 939 
Plaintiff’s concurrent negligence as affecting last 
clear chance, § 139, pp. 779-781 
Pleading defendant’s employment of incompetent 
person as allegation of, § 187, p, 885 
Third persons as affecting contributory negligence 
as defense, § 132 

Use as excusing injured person from concurrent 
negligence, § 145, p. 785, n. 40 
Variance between pleading and proof, § 202, p. 
952, n. 24 

Conditions, 

Attractive nuisance, §§ 29(1)-29(15), pp. 456-480 
Questions of law and fact, § 273 
Avoidance of injury to persons on adjacent high¬ 
way from condition of property, duty, § 00 
Burden of proof of maintenance of dangerous or 
defective condition, § 208, p. 967 
Changed condition as intervening efficient cause, 
§ 11, p. 691, n. 37 

Contributory negligence of persons under disa¬ 
bility, §§ 140-149, pp. 782-794 
Disease or other condition of person causing or 
aggravating injury or hastening death, § 134 
Evidence, 

Condition of place or appliance, §§ 229-231, 
pp. 1045-1047 

Physical conditions at time and place of acci¬ 
dent, § 222, p. 1041, n. 30 
Subsequent changes, repairs or precautions 
as evidence of conditions at time of in¬ 
jury, § 225, pp. 1043, 1044 

Further notice of dangerous condition created by 
person charged as unnecessary, § 5, p. 354 
Inspection of premises, device dr apparatus as 
precaution against injury, § 87 
Intervening cause as condition through which 
wrongdoer’s negligence operated, § 111, p. 
695 
Invitees, 

Duty toward, condition of property, § 45, pp. 
526-533 

Extent of invitation as affecting duty, 
i§ 46-49, pp. 535-541 


Conditions—Continued, 

Invitees—Continued, 

Nature of conditions within duty of safety, 
§ 50, pp. 541-545 

Land or buildings, §§ 74-83, pp. 569-592 
Licensees, duty toward, conditions of premises, 
§ 35, p. 492, n. 7; § 35, pp. 495-498 
Infant licensee, premises used as playground, 
§ 40. pp. 505-507 

Maintenance of building or structure in condition 
to avoid injury as duty, § 81, pp. 577-590 
Notice or warning as precaution against injury 
from dangerous or unsafe condition, § 89, pp. 
598-600 

Occurring after injury as proximate cause, § 107, 

p. 661 

Origin as affecting attractive nuisance doctrine, 
§ 29(7) 

Person supplying personal property for use of 
others as liable for injury from defective 
condition, §§ 98-100, pp. 616-638 
Places abutting on highway, §§ 77-80, pp. 573- 
577 

Possession of third person as affecting property 
owner’s liability for injuries from defective 
or dangerous conditions, § 92, pp. 604-607 
Premises as affecting liability for injuries to 
trespasser, § 24, p. 440 

Presumption of negligence from occurrence of 
accident from defective condition of premises, 
§ 220(7), p. 1006 

Proximate cause notwithstanding intervening 
agency, § 111, pp. 693-695 
Public resorts, § 76 

Questions of law or fact with respect to danger¬ 
ous or defective conditions, §§ 269-280, pp. 
1202-1223 

Repair or remedying dangerous and defective 
condition as precaution against injury, § 88 
Res ipsa loquitur, dangerous or defective con¬ 
dition of premises, § 220(12), pp. 1035-1038 
Safety, post 

Slippery surface or condition, generally, post 
Smooth or slippery surfaces in building, § 81, pp. 
587-589 

Stairs, stairways or steps, generally, post 
Trespasser, condition of premises, duty to infant 
trespasser, § 27, p. 451 

Conditions precedent to action, §§ 178-180, pp. 859- 
865 

Allegations in declaration, complaint or petition, 
§ 183, p. 869 
Demand, § 179 

Notice of injury and claim, § 180, pp. 859-865 
Pleading defense of failure to give notice of in¬ 
jury or claim, § 197 
Conflict of laws, 

Circumstances under which vehicle driver’s negli¬ 
gence will he imputed to passenger, § 168, p. 
823 

Comparative negligence, § 173 
Imputed negligence, § 157, p. 798 
Remedy and procedure, § 177, pp. 858, 859 
Right of action and defenses, § 177, pp. 856-858 
Service of notice of injury, § 180, p. 865 
Conflicting evidence, questions of law or fact, 

Contributory negligence, § 255, pp. 1156, 1157 
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Conflicting evidence, questions of law or fact—Con¬ 
tinued, 

Injury avoidable notwithstanding contributory 
negligence, § 263, pp. 1181-1183 
Intervening cause, § 264, p. 1190, n. 10 
Knowledge by plaintiff of danger, § 256 
Negligence of defendant, § 253, pp. 1145, 1146 
Violation of statute or ordinance, § 252, p. 
1136 

Persons liable as, § 266 
Proximate cause, § 265, p. 1196 
Weight of evidence and credibility of witnesses, 
§§ 267, 268, pp. 1200-1203 

Conjunctive allegation of separate acts of negligence 
in pleading, § 187, p. 899 

Consideration, absence of, effect on duty to exercise 
care, § 4, p. 343 

Consolidation of actions, § 182, p. 869 
Constable as licensee, § 34 
Construction, 

Special verdicts or findings, § 304, p. 1268 
Verdict in negligence action, § 303 
Constructive intent to injure, § 0, pp. 383-385 
Constructive knowledge or notice, 

Defect or danger, § 5, pp. 352-365 
Pleading, § 186, pp. 876-878 
Defective or dangerous condition, 

Building or other structure, § 81, p. 581 
Burden of proof, § 208, p. 969 
Condition of place or appliance after accident 
as evidence of constructive notice, § 231 
Premises or appliances as question of law or 
fact, § 270, p. 1203, n. 11; § 270, p. 1204, 
n. 18 

Foreign substance on floor, § 81, p. 589 
Presence of infant trespasser, § 28, p. 453; § 28, 
p. 454, n, 17 

Contagious diseases, transmission of, § 71 
Containers bursting or exploding, res ipsa loquitur, 
§ 220(12), p. 1037 

Continuance original negligence as affecting break of 
causal connection by intervening act, § 111. p. 693 
Contractors, 

Avoidance of injury as duty. 

Persons on premises or property, § 81, p. 579 
Travelers by falling objects or substances, § 
79 

Burden of proof of negligence in action for in¬ 
juries to, § 208, p. 966 

Concurrence of contractor’s and principal’s neg¬ 
ligence as affecting principal’s liability, § 
110. p. 678, n. 71 
Contributory negligence. 

Duty of care to avoid injury from known and 
appreciated dangers, § 121, p. 728, n. 25 
Exposure to known and appreciated danger, 
§ 121, p. 730, n. 29 

Failure to observe and discover danger, § 120, 
p. 723, n. 86 

Employee’s liability for injuries, § 96 
Excavations, duty to guard or protect, § 85, p. 
594 

General contractor’s duty to repair defective ap¬ 
pliance in sub-contractor’s possession, § 88 
Independent contractors, generally, post 
Liability, § 95, pp. 611-615 

Property owner’s liability for acts or omissions 
of, § 92, pp. 606, 607 


Contractors—Continued, 

Reliance on, 

Assumption duties owed them will be per¬ 
formed, § 118, p. 717, n. 59 
Injured person’s status as licensee, § 35, p. 
501, n. 39 

Statutory duty to barricade openings in floors, § 
85, p. 595, n. 94 

Store’s duty to conserve safety of invitees against 
danger created by, § 45, pp. 529, 530, n. 99 

Contracts, 

Against liability as defense to action, § 181, p. 866 
Evidence as to contractual exemption from re¬ 
quirements of statutes and ordinances, § 240 
Existence of contractual relation as essential to 
imputation of negligence, § 90, p. 602, n, 92 
Indemnity and proximate cause relative to negli¬ 
gence distinguished, § 103, p, 649 
Necessity of contractual relations for duty of 
care with respect to dangerous agencies or 
instrumentalities, § 66, p. 559 
Pleading negligence in performance of contract, 

§ 187, pp. 886, 887 

Privity of contract between actor and person in¬ 
jured, breach of contractual duty, § 4, pp- 
348-350 

Violation of contractual duty as actionable negli¬ 
gence, § 4, p. 344 

Contradictory evidence, imputed negligence as ques¬ 
tion of law or fact, § 261, pp. 1176-1179 
Contradictory findings, § 304, pp. 1267, 1268 
Contradictory instructions, § 281, p. 1224 
Burden of proof, § 286, p. 1231 
Last clear chance or humanitarian doctrine, § 300, 
pp. 1262, 1263 

Negligence of defendant as proximate cause, § 
290, p. 1240 

Presumptions or inferences, instruction as to, § 
282, p. 1227 

Contributory negligence, §§ 116-173, pp. 706-848 
Absence, 

Contributory negligence as part of plaintiff’s 
case, burden of proof, § 210, pp. 975, 
976 

Child’s contributory negligence, § 218, p. 
982 

Directed verdict on establishment of absence 
of, § 251, p. 1123 

Evidence as to care or lack of care as suf¬ 
ficient to establish, § 247, p. 1108 
Affirmative defenses, ante 

Age at which chargeable to child, § 145, pp. 785- 
787 

Aged persons, § 141 

Appreciation of danger essential, § 119; § 120, 
pp. 722-727 

Assumed risks and contributory negligence dis¬ 
tinct doctrines, § 117, pp. 709-711 
Attractive nuisance, 

Incapacity to be guilty of contributory neg¬ 
ligence, § 29(11) n. 65 

Offsetting defense of contributory negligence, 
§ 29(1), p. 457 

Bar to recovery, §§ 130-132, pp. 746-754 
Care required of plaintiff, instruction on, $ 295, 
pp. 1248-1252 
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Contributory negligence—Continued, 

Care required to avoid injury, § 118, pp. 711-720 
Child, § 146, pp. 788-792 
Occupant of vehicle, § 150 
Children. Infants, post 
Choice between alternative courses, § 122 
Comparative negligence, generally, ante 
Concurrent negligence, 

Imputation, 

Coemployee’s or fellow servant’s to in¬ 
jured employee or servant, § 166 
Custodian’s to parent of child, § 163 
Master’s or servant’s to others, § 162 
Parent’s or custodian’s to child, § 160, pp. 
801-803 

Representative’s to principal, § 161 
Tenant’s to landlord and vice versa, § 164 
Third persons as affecting contributory neg¬ 
ligence as defense, § 132 
Youth as excusing injured persons from con¬ 
curring negligence, § 145, p. 785, n. 40 
Conflict of laws, defense, § 177, p. 857 
Consistency between general verdict and special 
findings, § 304, p. 1270 
Customers, post 
Danger incurred. 

Discharge of duties, § 126 
Save life or to prevent personal injury to 
others, § 124, pp. 736-738 
Incurred by child to save life, § 149, p. 794 
Save property, § 125 
Declaration, complaint or petition, post 
Defects in property enhancing injury, § 133 
Degree of plaintiff’s negligence, instructions on, 

§ 296 

Demurrer to evidence on ground of, § 251, p. 1122 
Diminution of amount of recovery, instructions, 

§ 299, pp. 1258-1261 
Directed verdict on ground of, 

Absence of contributory negligence, § 251, p. ■ 
1123 ^ 

Contributory negligence, § 251, pp. 1126 to'- 
1128 

Disability, persons under, § 140-149, pp. 782-794 
Question of law or fact, § 260, pp. 1174-1176 
Discovered peril doctrine, §§ 136-139, pp. 754, 781 
Disease or other condition of person, § 134 
Dismissal or nonsuit, § 251, pp. 1119-1121 
Disregard of warnings by child, § 149, p. 793 
Dullness of mind of injured person, § 141 
Elements of last clear chance doctrine, § 137, pp. 
762-776 

Elevators, post 
Emergencies, 

Acts or omissions in, § 123, pp. 733-736 
Child, § 149, p. 793 
Question of law or fact by, § 258 
Justification or excuse for violation of stat¬ 
ute or ordinance, § 127, p. 741 
Evidence, §§ 247-250, pp. 1104-1115 
Admissibility, § 221, p. 1041 
Admissible under plea or answer, § 201, pp. 
949-951 

Freedom from contributory negligence by re¬ 
liance on defendant’s habit, § 237, p. 1060 
Habit of injured person, § 237, p. 1^60 
Intoxication of injured person, § 242 


Contributory negligence—Continued, 

Evidence—Continued, 

Manner and circumstances of accident or in¬ 
jury, § 222, p. 1042 

Nature and state of proof, effect on contribu¬ 
tory negligence as question of law or fact 
§ 255, pp. 1154 to 1166 
Nonsuit on evidence, § 251, pp. 1120, 1121 
Plaintiff’s evidence as affecting burden of 
proof by, § 212 

Prior acts or negligence as evidence, § 237, p. 
1059, n. 32 

Exposure to known and appreciated dangers, §§ 
121-126, pp. 727-739 

Extent of plaintiff’s negligence, instructions on, 
§ 296 

Failure to observe defects or take precautions 
against known dangers as, question of law or 
fact, § 257, pp. 1166-1173 
Fall, post 

Findings of fact by court, effect on weight of evi¬ 
dence as question of law or fact, § 268 
Fire, post 
Floors, post 

Forgetfulness or inattention to danger, § 120, pp. 
726, 727 

Form of instructions, § 294, pp. 1246-1248 

Comparative negligence, § 299, pp. 1258-1261 
Freedom from, matter to be proved, § 200, pp. 
939, 940 

Gross negligence, bar to action founded on, § 131, 
p. 753 

Humanitarian doctrine, §§ 136-139, pp. 754-781 
Imminent danger, care required of person in, in¬ 
structions, § 295, pp. 1250,1251 
Imputed negligence, generally, post 
Injured person’s negligence as element of doctrine 
of last clear chance, § 137, pp. 762-764 
Injury avoidable notwithstanding, question of law 
or fact, § 263, pp. 1181-1183 
Instructions, §§ 292-300, pp. 1244-1263 

Necessity of presenting issue of contributory 
negligence, § 293, pp. 1244-1246 , 
Presumption of plaintiff’s due care, § 282, p. 
1228 

Proximate cause, contributory negligence as, 
§ 297 

Sole cause instructions, § 281, pp. 1226, 1227 
Interdependence of presumption of due care and 
burden of proof as to, § 206, pp. 959-963 
Intoxicated persons, post 
Invitation, post 

Justification or excuse for violation of statute or 
ordinance, § 127, p. 741 
Knowledge, post 

East clear chance doctrine, §§ 136-139, pp. 754- 
781 

Master and servant, diminution of damages for 
servant’s injury, comparative fault, § 172, pp. 
841-846 

Mental disability, persons under, § 141 
Motion for directed verdict raising question of, § 
251, p. 1127, n. 86 

Nature and effect, §§ 116-139, pp. 706-781 
Nature of last clear chance doctrine, § 136, pp. 
760-762 
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Contributory negligence—Continued, 

Necessity of presenting issue in instruction, § 293, 
pp. 1244-1246 

Noncompliance with law, post 
Observation and appreciation of danger as duty, 
§ 120, pp. 722-727 
Occupant of vehicle, § 152 
Occupants of vehicles. Vehicles, post 
Ordinances, post 

Physical disability, persons under, § 142, pp. 782- 
784 

Pleading, 

Affirmative pleading of assumption of risk 
tantamount to, § 197, p. 921, n. 17 
Burden of proof of, eifect of pleading, § 211 
Cross complaint, § 198, p. 930 
Disclosing contributory negligence in plain¬ 
tiff’s pleading, § 193, pp. 911-913 
Necessity of negativing contributory neg¬ 
ligence, § 194, pp. 915, 916 
Evidence as affecting submission of contribu¬ 
tory negligence though pleaded to jury, § 
255, p. 1156, n. 28 

Failure to reply to plea of contributory neg¬ 
ligence, effect, § 199, p. 935 
Issues raised by, and evidence admissible un¬ 
der, plea or answer, § 201, pp. 949-951 
Negativing contributory negligence. 

Complaint stating facts from which con¬ 
tributory negligence may be inferred, 

§ 193, p. 913 

Plaintiff’s pleading, § 194, pp. 913-920 
Plea or answer, § 198, pp. 922-933 
Question as jury question though not plead¬ 
ed, § 255, p. 1155, n. 26 

Replication or reply to plea of contributory 
negligence, § 199, pp. 933, 934 
Specially pleading contributory negligence, 
Complaint alleges freedom from fault, § 
198, pp. 925, 926 

Plaintiff discloses such negligence, § 198, 
pp. 926, 927 

Presumptions and burden of proof, §§ 205, 206, pp. 
958-963 ; §§ 210-214, pp. 972-980 
Cause of injury, § 210, p. 975 
Child’s contributory negligence, § 218, pp. 
980-983 

Directing verdict for defendant where burden 
is on him, § 251, p. 1128 

Disabled person’s contributory negligence as 
jury question where inferences are un¬ 
certain, § 260, pp. 1174-1176 
Evidence, 

Necessary to rebut presumption, § 247, pp. 
1109, 1110 

Overcome presumption from plaintiff’s 
evidence to avoid nonsuit, § 255, p. 
1155, n. 25 

Plaintiff’s evidence of as affecting burden 
of proof of contributory negligence, 

§ 212 

Raising presumption on motion for di¬ 
rected verdict, § 251, p. 1127 
Incapacity of injured person as basis of pre¬ 
sumption of defendant’s negligence, § 204, ■ 
p. 955 


Contributory negligence—Continued, 

Presumptions and burden of proof—Continued, 
Instructions on burden of proof, § 283, pp. 
1229-1231 

Pleadings as affecting burden of proof of, § 
211 

Question of law or fact as affected by infer¬ 
ence from evidence, § 255, pp. 1157-1166 
Proximate cause, § 129, pp. 742-746 

Burden of proof contributory negligence was 
proximate cause of injury, § 210, p. 975 
Contributory willful or wanton conduct as 
bar to action based on willful or wanton 
injury, § 131, p. 753 

Degree of contribution to injury as affecting 
bar to recovery, § 130, pp. 749-751 
Essential to bar plaintiff’s recovery on ground 
of violation of statutes or ordinances, § 
127, pp. 740, 741 

Instructions on contributory negligence as 
proximate cause, § 297 

Plea to show connection between contributory 
negligence and injury, § 198, p. 930 
Question for jury in action for injuries in or 
about building or structures, § 276, p. 
1218, n. 80 

Trespass as contributory negligence barring 
recovery, § 128 ’ 

Questions of law and fact, §§ 254-263, pp. 1148- 
1183 

Demurrer to evidence, § 251, p. 1122 
Directed verdict or peremptory instruction 
on ground of, 

Contributory negligence, § 251, pp. 1126- 
1128 

Establishment of absence of contributory 
negligence, § 251, p. 1123 
Dismissal or nonsuit, § 251, pp. 1119 to 1121 
Weight of evidence and credibility of witness¬ 
es, §§ 267, 268, pp. 1200-1203 
Railroads, post 

Reliance on care of others, § 118, pp. 715-720 
Rescue doctrine, § 125, pp. 736-739 
Application to child, § 149, p. 794 
Question of law or fact, § 258 
S-hifting of burden of proof, post 
Slippery surface or condition, post 
Special finding, § 304, p. 1266 
Special verdict or finding, § 304, p. 1267 

Effect on weight of evidence as question of 
law or fact, § 268 

Spouse’s contributory negligence in operating ve¬ 
hicle as imputed to other spouse who is pass¬ 
enger or guest, § 168, pp. 825-829 
Stairs, stairways or steps, post 
Statutory provisions, post 
Stores, post 

Subsequent negligence aggravating injury, § 135 
Question of law or fact, § 259 
Sufficiency of instructions, § 294, pp. 1246-1248 
Comparative negligence, § 299, pp. 1258-1261 
: Trespass, post 
Vehicles, post 

' Violation of statutes or ordinances, § 127, pp. 739- 
741; § 131, p. 752 
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Contributory negligence—Continued, 

Violation of statutes or ordinances—Continued, 
Defense to action based on violation consti¬ 
tuting willful or wanton conduct, § 131, 
p. 753 

Willfullness or wantonness, post 
Control, 

Act incident to control of instrumentality as 
cause of injury, res ipsa loquitur, § 220(8), p. 
1011 

Burden of proof, 

Control of property in action for injury by 
fire to stumpage, § 207, p. 963, n. 74 
Defendant’s control of thing causing injury, 
§ 208, p. 968 
Evidence, 

Control of injuring instrumentality or agency, 
§ 235; § 244, p. 1101 

Subsequent change, repair or precaution, § 
225, p. 1044 

Injuring agency as element of res ipsa loquitur, 
§ 220(8), pp. 1014-1019 

Instrumentalities as element in determining ordi¬ 
nary or reasonable care, § 11, p. 398 
Instrumentality causing injury as question of law 
or fact, § 266, p. 1200 

Pleading control of place or instrumentality caus¬ 
ing injury, § 184 

Premises or instrumentality as matter to be 
proved, § 200, p. 936 

Conversations, evidence, admissibility of, § 221, p. 
1040, n. 20 

Conveyors, evidence of negligence in erection, main¬ 
tenance, etc., § 243, p. 1076 

Coolness of person sought to be charged as test of 
ordinary care, § 11, p. 393 

Cooper buckets, attractive nuisance, § 29(12), p. 472 
Coroner’s jury’s verdict, admissibility in evidence in 
negligence action, § 239 

Corporations, control as affecting liability for negli¬ 
gence in operation of device or instrumentality, 
§ 94, p. 610 

Corsetiere, reasonable care in filling customer, § 11, 
p. 395, n. 27 

Cosmetics, manufacturer’s liability, 

Infection from pricking finger on cosmetic box, 
§ 100, p. 631, n. 95 

Injuries from harmful ingredients, § 100, p. 627 
Counties, comparative negligence doctrine as applica¬ 
ble to, § 171, pp. 836, 837 
Counts, 

Averment of both negligence and willfullness In 
single count, § 187, pp. 902, 903 
Pleading separate acts of negligence, § 187, pp. 
897-900 

Courts, 

Rejection of attractive nuisance doctrine, § 29(15) 
Tendency to limit attractive nuisance doctrine, 
§ 29(14) 

Cover, 

Criminal negligence by violation of statute 
against leaving opening uncovered, § 306, p. 
1272 

Dangerous places or instrumentalities, § 85, pp. 
593-595 


Cranes, 

Evidence, 

Negligence in erection, maintenance or opera¬ 
tion, § 243, p. 1076 

Precautions against injury from, § 243, p. 1087 
Pleading cause of action for injury by, under res 
ipsa loquitur doctrine, § 187, p. 895, n. 52 
Repairer of defective hangar as liable for inju¬ 
ries, § 101, p. 639, n. 70 

Creamery operator’s negligent failure to prevent 
breaking of pipe connecting with ammonia tank 
as jury question, § 279, p. 1220, n. 94 
Credibility of witnesses as question of law or fact, §§ 
267, 268, pp. 1200-1203 
Criminal, 

Act of third person as intervening efficient cause, 
§ 111, pp. 699, 700 

Negligence and culpable negligence as synony¬ 
mous, § 1, pp. 319-322 

Proceedings, evidence as to criminal proceedings 
against defendant or his servants in negli¬ 
gence action, § 239 
Responsibility, § 306, pp. 1270-1272 
Statute as standard of negligence, § 1, p. 312, n. 7 
Criminality as element of willfulness or wantonness, 
§ 9, p. 380 
Cross action, § 196 

Cross complaint, §§ 196-198, pp. 920-933 
Orossties, 

Piles, attractive nuisance, § 29(12), pp. 473, 474 
Crowds at store. 

Causing injury 

Pall on stairway, § 45, p. 534, n. 30 
Invitee, § 45, p. 534 
Evidence, 

Knowledge of defendant of danger of injury 
by, § 243, p. 1085, n. 2 

Negligence in injury to persons by, § 243, p. 
1082, n. 70 

Culpable ignorance, § 5, p. 351 
Culpable negligence, 

Burden of proof, §§ 208, 209, pp. 964-971 
Definitions, nature and distinctions in general, § 
1, pp. 319 to 322 

Duty to person injured as element, § 4, p. 339 
Violation of statute or ordinance, § 306, pp. 1272, 
1273 

Culverts, duty of town owner as respects drowning in 
culvert, § 74, p. 571, n. 23 

Cure by verdict of defective pleading of breach of duty 
or negligence, § 187, p. 880 

Cussed ness and wantonness as synonyms, § 9, p. 385, 
n. 86 

Custodians, imputed negligence, 

Custodian’s negligence to. 

Child, § 160, pp. 801-803 

Negativing imputed negligence in plain¬ 
tiff’s pleading, § 194, pp. 918, 919 
Negligence in operating vehicle wherein 
child is riding, § 168, pp. 829-831 
Questions of law and fact, § 261, pp. 1178, 
1179 

Infirm person, § 161 
Parent, § 163 
Evidence, § 249, p. 1112 

Presumptions and burden of proof, § 219, p. 984 
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CJustomers, 

See, also, Stores, generally, post 
Aiding store clerks to kill rat, injuries In, § 21, p. 
431, n. 48 

Assumption of risk, 

Beauty shop customer, § 174, p. 853 
Normal, obvious or ordinary risks, § 50, p. 
543, n. 1 

Breach of duty of care, injuries from, liability, § 
45, p. 523, n. 81 

Burden of proof in action for injuries, 

Negligence, § 208, p. 965 

Primary and secondary liability, § 207, p. 964, 
n. 81 

Care for safety and protection of storekeeper’s 
duty, § 45, p. 522, n. 79 

Causal connection between violation of industrial 
commission’s rules and injury as essential, § 
105, p. 654, n. 43 

Collision with clerk in store causing injury, § 45, 
p. 534, m 27 

Constructive notice of defect or danger causing 
fall, § 51, p. 548, n. 23 

Contractor’s liability after completion of defective 
work for injury, § 95, p. 614, n. 11 
Contributory negligence, 

Appreciation of precise danger, § 119, p. 721 
Duty of care to avoid injury from known and 
appreciated danger, § 121, p. 728, n. 25 
Exposure to known and appreciated dangers, 
§ 121, p. 729, n. 29; § 121; p. 730, n. 36 
Failure to, 

Exercise care to avoid injury from known 
and appreciated dangers, § 121, p. 
729, n. 27 

Look for danger in absence of reason to 
apprehend danger, % 120, p. 725, n. 95 
Observe and discover danger, § 120, pp. 
723, 724, n. 86, 88 

Forgetfulness or inattention to danger, § 121, 
p. 727, n. 18 

Proceeding in dark in strange place, § 121, p. 
731, n. 51 

Questions of law or fact. 

Imprisonment in storage room, § 258, p. 
1173, n, 93 

Observation of defects, § 257, p. 1167, n. 
53 

Directed verdict on issue of negligence in action 
for injuries, § 251, p. 1125 
Doors, generally, post 

Evidence in action for injuries. 

Admissibility in general, § 221, p. 1040, n. 18 
Admissible under pleadings, § 201, p. n. 57 
Beauty parlor operator’s negligence injuring 
customer, § 243, p. 1075 

Causal connection between negligence in 
maintenance and operation of store and 
injury, § 244, p. 1098, n. 99 
Condition of clothing, § 221, p. 1041, n. 26 
Constructive notice, § 201, p. 940 n. 56 
Failure to take precautions against injuries, 
§ 236, p. 1058, n. 28 

Knowledge of defects or dangers in stores, § 
243, pp. 1085-1087 


Customers—Continued, 

Evidence in action for injuries—Continued, 

Lapse of time as affecting evidence of condi¬ 
tion of place or appliance after accident, 
§ 231, p. 1047, n. 92 

Negligence in case of injuries in or about 
buildings, stores or elevators, § 243, pp, 
1078-1084 

Ownership or control of instrumentality or 
agency causing injury, § 244, p. 1101, n. 23 
Precautions against injuries in or about 
stores, § 243, p. 1088 

Use by other persons of entrance doors with¬ 
out injury, § 234, p. 1056, n, 97 
Exercise care for own protection, duty, § 118, p, 
719, n. 64 

Falling can from store shelf injuring customer, § 
45, p. 530, n. 1 

Frequenter within safe place statute, § 32, p. 488, 
n. 73 

Grocer’s failure to protect customer from acts of 
other customers, § 45, p. 533, n. 25 
Insurer of safety of customer, storekeeper as, § 
45, p. 524, n. 89 

Invitees or business visitors, § 44, pp. 519-521 

Uses of premises as affecting care toward in¬ 
vitee relative to condition of premises, § 
45, p. 532, n. 5 

Knowledge and appreciation of d nger essential 
to contributory negligence, § 119, p. 720, n. 72 
Places to be kept safe for customers, § 48, p. 537 
Pleading, 

Breach of duty or negligence, § 187, p. 880, n. 
87 

Cause of action under res ipsa loquitur doc¬ 
trine, § 187, p. 895, n. 52 

Defendant negligently permitted defective or 
dangerous condition as allegation of 
knowledge, § 186, p, 878, n. 49 
Injured customer’s want of knowledge of de¬ 
fect or danger, § 194, p. 917, n. 46 
Property owner’s liability for act of police officer, 
§ 92, p. 606, n. 27 

Protection of invitees against acts of customers, 
duty, § 45, pp. 533, 534 

Proximate cause of injury as question of law or 
fact, § 264, p. 1186, n. 76 

Question of law or fact as to status, defendant’s 
negligence, etc., § 272, p. 1207, n, 30 ,* § 272, p. 
1208, n. 30; § 272, p. 1209 n. 31; § 272, p. 
1210, n. 32 

Beliance by customers on care of others, § 118, pp. 
717, 718, n. 59 

Request for instruction on duty of injured cus¬ 
tomer, § 295, p. 1249, n. 76 

Third person’s unexpected act causing injuries, 
storekeeper’s liability, § 92, p. 605, n. 13 
Toilets, going to, coming from or making use of 
toilets, § 48, pp. 540, 541 

Use of stairway other than one directed, § 48, p. 
537, n. 56 

Warnings by store proprietor to customers of un¬ 
safe conditions, § 45, p. 529, n. 98 
Washing of floor causing injury, § 45, p. 534, n. 27 
Waxed floor causing injury,, § 45, p. 531, n. 2 
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Customs and usages, 

Attractive nuisance, ordinary business operations 
in customary manner, § 29(12), pp. 470, 471 
Conduct or methods, § 16, pp. 404-40S 
Consideration by jury in determining negligence 
of defendant, § 252, p. 1134 
Contributory negligence, 

Departure from custom as jury question, § 
254, p. 1152, n. 98 

Exposure to danger in usual or customary 
conduct, § 121, p. 731 

Departure from customary methods, § 16, p. 408 
Due care in construction and maintenance of 
premises by conformity to, § 81, p. 580 
Duty to keep premises safe for invitees for use in 
customary way, § 49 
Evidence, 

Admissible though not pleaded, § 201, p. 942 
Employer’s custom, § 238 
General custom or usage as admissible on is¬ 
sue of due care, § 232, pp. 1047 to 1050 
Invitee’s duty to observe customary formalities 
on entering property, § 45, p. 525, n. 92 
Pleading local custom, § 183, p. 869, n. 42 
Users of property by custom as licensees, § 32, p. 
488 

Violation of statute or ordinance as negligence as 
affected by custom, § 19, p. 427 

Damages, 

Allegations in complaint, declaration or petition, 
§ 189 

Assessment, 

After default, § 215 

Comparative degree of culpability as affect¬ 
ing, § 169, p. 834, n, OS 
Burden of proof, 

Damage sustained, § 208, p. 968 
Defendant relying on contributory negligence 
in diminution, § 214 
Diminution, 

Evidence shows contributory negligence 
whether pleaded or not, § 198, p. 927, n. 69 
Ground of comparative negligence as ques¬ 
tion of law or fact, § 262, pp. 1179-1181 
Proportionate to plaintiff’s negligence, § 171, 
p. 836 

Evidence, § 250 

Servant’s action against master, § 171, 
p. 837 

Statutory provisions, § 172, pp. 839-847 
Element of actionable negligence, § 6, pp, 366-368 
Escape of fire from premises, § 72, pp. 563-508 
Instructions, 

Amount of recovery, § 281, p. 1225 
Statutes diminishing recovery by contributor- 
ily negligent person, § 299, pp. 1258-1261 
Plaintiff’s negligence as mitigating damages 
though not of proximate character, § 129, p. 
746 

Dams, attractive nuisances, § 29(12), p, 477 
Dancing, 

Assumption of risk of instructor’s negligence by 
pupil, § 174, p. 853, n. 89 
Evidence, 

Negligence in case of injury in or about dance 
hall, § 243, p. 1080 


Dancing—Continued, 

Evidence—Continued, , 

Precautions against injury from wax on 
dance floor, § 243, p. 1087, n. 9 
Use of mixture to make floor smooth as negligence 
per se, § 276, p. 1218, n. 80 

Danger, 

Agencies or instrumentalities, §§ 66-73, pp. 557- 
569 

Res ipsa loquitur, § 220(12), pp. 1035-1040 
Articles of dangerous character, liability of man¬ 
ufacturers or sellers, § 100, pp. 618-638 
Attractive nuisance, §§ 29(1)-29(15), pp. 456-480 
Infant licensees, § 41, p. 507 
Avoidance of danger, duty to injured person, § 4, 
pp. 340-344 
Burden of proof, 

Absence of knowledge of danger as evidencing 
absence of contributory negligence, § 210, 
p. 976 

Danger as evidencing contributory negligence, 
§ 210, p. 975 
Defendant’s, 

Failure to give notice or warning of 
danger, § 208, p. 970 

Knowledge or notice of dangerous condi¬ 
tion, § 208, pp. 968, 969 

Child’s contributory negligence while incurring 
danger to save life, § 149, p. 794 
Choice of dangerous course as contributory neg¬ 
ligence § 122 

Concealed defects or dangers, generally, ante 
Conduct, 

Apprehension of impending danger as con¬ 
tributory negligence, § 123, pp. 733-736 
Creating undue or unreasonable risk of harm 
or injury as negligence, § 1, pp. 313, 314 
Dangerous operations in negligent matter as 
question of law or fact, § 279 
Constructive knowledge or notice, ante 
Contractor’s liability for injury from dangerous 
condition or situation, f 95, pp. 611-615 
Duty of care as commensurate with danger pres¬ 
ent, § 11, pp. 396 to 398 

Element of actionable negligence, § 2, p. 327 
Emergency in event of danger to property, § 17, 
pp. 411, 412 
Evidence, 

Causal connection between negligence and 
manufacturing or supplying dangerous 
article and injury, § 244, p. 1097 
Existence of danger, § 221, p. 1041 
Knowledge or notice of danger, §§ 228, 233; 

§ 234, pp. 1055, 1056; § 243, pp. 1084-1087 
Negligence in manufacturing or supplying 
dangerous article, § 243, pp. 1077, 1078 
Other accidents or injuries, 

Dangerous character of place, method or 
, appliance, § 234, pp. 1053-1055 
Existence of danger, § 234, p. 1053 
Knowledge or notice of danger, § 234, pp. 
1055, 1056 

Reputation of place, ’ method or appliance to 
show dangerous character, § 237, p. 1060 
Subsequent repairs or changes as evidence 
injury resulted from danger remedied, § 
225, p. 1044 
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Dn nger—Continued, 

Excavations or obstructions on property abutting 
on highway, § 78 

Exposure to known and appreciated dangers as 
contributory negligence, §§ 121-126, pp. 727- 
739 

Extent as affecting owner’s duty to trespasser rel¬ 
ative to condition of premises, § 24 p. 442 
Failure of occupant of vehicle to observe and ap¬ 
preciate danger as contributory negligence, 
§ 152 

Forgetfulness or inattention to danger as con¬ 
tributory negligence, § 120, pp. 726, 727 
Hidden defects or dangers, generally, post 
Increase of hazard to licensee, § 35, pp. 498, 409 
Incurred as contributory negligence, 

Discharge of duty, § 126 
Save life or to prevent personal injury to 
others, § 124, pp. 736-738 
Save property, § 125 

Instructions on care required of plaintiff in immi¬ 
nent danger, § 295, pp. 1250,1251 
Knowledge, notice or appreciation, 

Assumed or incurred risk doctrine’s invoca¬ 
tion as dependent on, § 174, pp. 851, 852 
Building or other structure, § 81, pp. 580, 581 
Burden of proof of defendant’s. 

Failure to give notice of danger, § 208, p. 
970 

Knowledge or notice of dangerous condi¬ 
tions, § 208, pp. 968, 969 
Notice of plaintiff’s perilous situation, § 
213 

Dangerous condition of premises or applianc¬ 
es as question of law or fact, § 270, pp. 
1203-1205 
Duty, 

Give notice of dangerous condition of 
private way, § 75 

Manufacturer’s or seller’s duty to give 
notice, 

Danger, § 100, pp. 633, 634, 637, 638 
Dangerous qualities of article, § 100, 
p. 635 

Observe and appreciate danger § 120, pp. 
722-727 

Element of actionable negligence, § 5, pp. 
350-366 

Essential to contributory negligence, § 119, 
pp, 720-722 
Child, § 148 

Duty to observe and appreciate danger, 
§ 120, pp. 722-727 

Evidence, §§ 228, 233; § 234, pp. 1055, 1056; 

§ 243, pp. 1084-1087 
Instruction on, § 287, pp. 1233,1234 
Liability for invitee’s injury as affected by, § 
51, pp. 545-548 

Manufacturer’s or seller’s knowledge as es¬ 
sential to liability, § 100, pp. 633-637 
Pleading, 

Defendant’s duty to give notice of dan¬ 
ger, § 186, pp. 878, 879 
‘ Defendant’s knowledge, § 186, pp. 876-878 
Plaintiff’s want of knowledge, § 194, pp. 
916, 917 


Danger—Continued, 

Knowledge, notice or appreciation—Continued, 
Precautions against injury, § 89, pp. 598-600 
Presumption, § 204, p. 957 

Obvious danger, § 205, p. 959 
Question of law or fact, § 256; § 270, pp. 
1203-1205 

Licensee in position of, duty to, § 35, pp. 499, 500 
Manufacturer or seller of article as liable, § 100, 
pp. 618-638 

Nature of danger as affecting duty to invitee, § 
50, pp. 541-545 

Obvious danger or risk, generally, post 
Occupant of vehicle, duty to. 

Observe and appreciate danger, § 152 
Warn driver of danger, § 153 
Of itself as negligence, § 1, p. 310 
Ordinary care to protect invitee against dangers 
of acts of other persons, § 45, pp. 533, 534 
Person repairing personal property as to render 
it dangerous as liable, § 101 
Pleading, 

Actual or implied invitation in action for 
child’s injury, dangerous machinery or 
place, § 186, pp. 875, 876 
Defendant’s knowledge of danger, § 186, pp. 
876-878 

Plaintiff’s want of knowledge of danger, § 
194, pp. 916, 917 

Precautions against injury from dangerous place, 
agency, etc., §§ 84 to 89, pp. 592-600 
Contributory negligence in respect to pre¬ 
cautions against dangers as question of 
law or fact, § 257, pp. 1166-1173 
Prevention of injury to persons on adjacent high¬ 
way from dangerous condition of property, 
duty, § 60 

Property owner’s duty toward licensee relative to 
use of property, § 35, p. 498 
Questions of law or fact with respect to danger¬ 
ous places, instrumentalities or conditions, §§ 
. 269-280, pp. 1202-1223 

Beasonable anticipation of danger as element of 
actionable'negligence, § 5, pp. 354 to 365 
Receiver’s liability for injuries from dangerous 
condition, § 91, p. 604 
Res ipsa loquitur, 

Dangerous instrumentalities, appliances or 
operations, f 220(12), pp. 1035-1040 
Injury by dangerous agency, § 220(10), p, 1032 
Rescue ill, infirmed or helpless person from, duty, 
§57 

Use of dangerous instrumentalities in dangerous 
or defective condition as question of law or 
fact, § 279 

Violation of statute or ordinance as negligence as 
. dependent on dangers against which it was 
intended to protect, § 19, pp. 422, 423 
Warnings, 

Duty to warn invitees, § 45, p. 523, n. 83 
Evidence of knowledge or notice of danger, § 
228 

Precaution against injury, § 89, pp. 598-600 
Darkness, proceeding iri, 

Assumption of risk, § 174, p. 853, n. 89 
Contributory negligence, § 121, pp. 731, 732 
Question of law or fact, § 254, p. 1154 
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Dates, injuries to person on adjoining premises, § 59, 
p. 552, n. 77 
Deaf persons, 

Contributory negligence, § 142, pp. 783, 784 
Sufficiency of care as to, § 12, p. 400 
Declaration, complaint or petition, §§ 183-195, pp. 
870-920 

Anticipating or disclosing defenses, §§ 192-195, 
pp. 911-920 

Breach of duty or negligence, § 187, pp. 879-903 
Connection between negligence charged and in¬ 
jury, § 188, pp. 903-906 
Contributory negligence, 

Disclosing, § 193, pp. 911-914 

Necessity of negativing contributory neg¬ 
ligence, § 194, pp. 915, 916 
Necessity that defendant specially plead 
contributory negligence, § 198, pp. 
926, 927 

Negativing, § 194, pp. 913-920 

Effect of negativing in complaint stating 
facts from which contributory negli¬ 
gence may be inferred, § 193, p. 913 
Necessity that defendant specially plead 
contributory negligence though com¬ 
plaint alleges freedom from fault, § 
198, pp. 925, 926 
Demurrer, post 

Duty of care of defendant, § 186, pp. 872-879 
Humanitarian doctrine, § 191 
Injury or damage, § 189 

Issue raised by, evidence admissible under, plead¬ 
ing, § 201, pp. 940-951 

Ownership, possession, or control of place or in¬ 
strumentality causing injury, § 184 
Particular elements to be alleged, § 185 
Power of defendant to avoid injury, § 199, pp. 
909-911 

Relation of parties from which duty of care arose, 
§ 186, pp. 874-876 
Res ipsa loquitur doctrine. 

Applicability as affected by allegations, § 220 
(11), pp. 1032-1035 

Effect on pleading, § 187, pp. 895, 896 
Statement of cause of action, § 183 
Trespass, negativing or avoiding, § 195 
Willful or wanton injury, § 190, pp. 907-909 
Defects, 

Allegations of elements in declaration, complaint 
or petition, § 185 

Concealed defects or dangers, generally, ante 
Constructive knowledge or notice, ante 
Contributory negligence, 

Defects in property enhancing injury, 5 133 
Failure to observe and appreciate dangers, § 
120, pp. 722-727 

Observation of defects and precautions 
against danger as question of law or 
facts, § 257, pp. 1166-1173 

Engineer’s liability for injury due to defects in 
plans, I 95, p. 615 
Evidence, 

Causal connection between negligence and 
manufacturing or supplying defective 
article and injury, § 244, p. 1097 
Complaints or warnings as evidence of knowl¬ 
edge or notice of defect, § 228 


Defects—Continued, 

Evidence—Continued, 

Condition of place or appliance after accident 
as evidence of constructive notice of de¬ 
fective condition, § 231 
Existence of defect, § 221, p. 1041 
Knowledge or notice of defect, §§ 228, 233; § 
234, pp. 1055, 1056; § 243, pp. 1084-1087 
Negligence in manufacturing or supplying de¬ 
fective article, § 243, pp. 1077, 1078 
Other accidents or injuries. 

Defective character of place, method or 
appliance, § 234, pp. 1053-1055 
Existence of defect, § 234, p. 1053 
Knowledge or notice of defect, § 234, pp. 
1055, 1056 

Other defects, § 234, pp. 1051-1057 
Subsequent repairs or changes as evidence 
injury resulted from defect remedied, § 
225, p. 1044 

Hidden defects or dangers, generally, post 
Knowledge or notice, 

Amended or new notice of injury where notice 
is defective, § 180, pp. 864, 865 
Building or structure, defect in, § 81, pp. 580, 
581 

Burden of proof, 

Absence of knowledge of defect as evi¬ 
dencing absence of contributory neg¬ 
ligence, § 210, p. 976 

Defendant’s knowledge or notice of defec¬ 
tive condition, § 208, pp. 968, 969 
Knowledge of defect as evidencing con¬ 
tributory negligence, § 210, p. 975 
Defective condition of premises or appliances 
as question of law or fact, § 270, pp. 1203- 
1205 

Defects in notice of injury, § 180, pp. 863, 864 
Element of actionable negligence, § 5, pp. 350- 
366 

Evidence, §§ 228, 233; § 234, pp. 1055, 1056; 
§ 243, pp. 1084-1087 

Injury and claim as condition precedent to 
action for injury from defective condition 
of premises, § 180, p. 860 
Instruction on knowledge of defendant of de¬ 
fect, § 287, pp. 1233, 1234 
Liability for invitee’s injury as affected by 
knowledge of defects, § 51, 545-548 
Manufacturer’s or seller’s. 

Duty to give notice of defect, § 100, pp. 
633, 634 

Knowledge as essential to liability, § 100, 
pp. 633-637 
Pleading, 

Defendant’s duty to give notice of defect, 
§ 186, pp. 878, 879 

Defendant’s knowledge of defect, § 186, 
pp. 876-878 

Plaintiff’s want of knowledge of defect, 
§ 194, pp. 916, 917 

Presumption of knowledge or notice of de¬ 
fect, § 204, p. 957 

Question of law or fact, § 270, pp. 1203-1205 
Manufacturers and vendors of articles dangerous 
because of defects as liable, $ 100, pp. 629 to 
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Defects—Continued, 

Nature of defects affecting duty toward invitees, 
§ 50, pp. 541-545 

Person supplying personal property for use of 
others as liable for injury from defective con¬ 
dition, §§ 98 to 100, pp. 616 to 638 
Persons liable for injury due to defective premis¬ 
es, § 90, p. 602 

Presumption of negligence from occurrence of 
accident caused by defective premises, § 220 
(7), p. 1006 

Questions for jury with respect to defective plac¬ 
es, instrumentalities and conditions, §§ 269- 
280, pp. 1202-1223 

Pepair or remedy as precaution against injury, § 
88 

Res ipsa loquitur, defective instrumentalities, ap¬ 
pliances or operations, § 220(12), pp. 1035-1040 
Structural defects in building, § 81, p. 580 

Defendants in action for negligence, § 182, pp. 867-869 

Defenses, § 181 

Affirmative defenses, generally, ante 
Anticipating or disclosing defenses in plaintiff’s 
pleading, §§ 192-195, pp. 911-920 
Assumption of risks, pleading defense, § 197 
Attractive nuisance doctrine as offsetting defens¬ 
ive contributory negligence, § 29(1), p. 457 
Conflict of laws, § 177, pp. 856-858 
Contributory negligence, §§ 130-132, pp. 746-754 
Issues raised by and evidence admissible under, 
plea or answer, § 201, pp. 947-951 
Plea or answer, generally, post 

Definitions, § 1, pp. 303-324 
Accident, § 21, pp, 429-431 
Act of God in instruction, § 301 
Comparative negligence, § 169 
Contributory negligence in instructions, § 294, p. 
1246 

Emergency, § 123, p. 734, n. 71 
Gross negligence in instructions, § 289, p. 1238, 
1239 

Instructions, post 

Invitee and business visitor, § 43(1) 

Joint enteiprise between automobile driver and 
occupant in instructions, § 298, p. 1256, n. 89 
Negligence, ordinary negligence, etc., in instruc¬ 
tions, § 281, p. 1224, n. 36 ; § 286 
Ordinary care on part of child, § 146, pp. 789-791 
Ordinary care or reasonable care in instruction, 
§ 289, p. 1238 

Proximate and intervening causes in instructions, 
§ 290, pp. 1241-1243 
Proximate cause, § 103, pp. 645-649 
Res ipsa loquitur in instructions, § 282, p. 1228 
Willful, wanton or reckless acts in instructions, § 
289, p. 1239 

Degree of. 

Contribution to injury as affecting contributory 
negligence as defense, § 130, pp. 749-751 
Peril, avoidance of injury on discovery of plain¬ 
tiff’s peril under last clear chance doctrine, § 
138, pp. 776-779 

Proof, instructions on, § 281, pp. 1225, 1226 

Degrees of care, §§ 10-14, pp. 386-402 

Determination of degree required as question of 
law or fact, § 252, p. 1129, n. 7 


Degrees of care—Continued, 

Imputation of custodian’s negligence to parent as 
affected by degree required, § 163, p. 805, n. 99 
Incompetency of persons as factor in considering 
required degree of diligence for own safety, § 
140-149, pp. 782-794 
Instructions, § 289, pp. 1237-1239 
Manufacturer of dangerous article, f 100, p. 623, 
n. 82 

Required of person for own safety, § 118, p. 712, 
n. 11 

Degrees of diligence, §§ 10-14, pp. 386-402 

Degrees of negligence, §§ 8, 9, pp. 369-386 

Consideration in determination of causal negli¬ 
gence attributable to each driver in collision^ 
§ 171, p. 835, n. 11 

Criminal responsibilities, § 306, pp. 1270-1272 
Evidence admissible under general or specific al¬ 
legations of pleadings, § 201, pp. 946, 947 
Failure to exercise ordinary care to avoid injury 
after discovery of another’s p«ril as third 
degree negligence, § 136, p. /59 
Injury attributable to all concurrent causes not¬ 
withstanding, § 110, p. 684, n. 7 
Instructions, § 289, pp. 1237-1239; § 296 
Pleading in declaration, complaint, etc., § 187, pp. 
901-903 

Question of law or fact, § 252, pp. 1134, 1135 

Deliberation, opportunity for deliberation as factor 
in determining ordinary or reasonable care, § 11, 
p. 399 

Delirium, 

Actor inducing another’s delirium as liable for 
self harm by delirious person, § 108, p. 665 
Harm by delirious persons as breaking chain of 
causation in causing, § 111, p. 697, n. 83 

Delivery man, portion of premises to be kept in safe 
condition for, § 48, p. 537, n. 49 

Demand as condition precedent to action, § 179 

Demonstrator as invitee or business visitor in store, 
§ 44, p. 521 

Demurrer, 

Declaration, complaint or petition, 

Alleging, 

Breach of duty without use of term “neg¬ 
ligence” or equivalent term, § 187, p. 
887 

Higher degree of duty or care than law 
imposes, § 186, p. 874 
Injury or damage, § 189 
Negligence in action of several defend¬ 
ants, § 187, pp. 900, 901 

Assumption of risk appearing on face of com¬ 
plaint, § 192 

Contributory negligence disclosed in plain¬ 
tiff’s pleading, § 193, pp. 911-913 
Defective allegation of elements in declara¬ 
tion, complaint or petition, § 185 
Failure to. 

Plead freedom from contributory negli¬ 
gence, § 194, p. 915 

Point out place of accident, § 186, p. 876 
^how negligence charged was cause of 
injury, § 188, p. 904 
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Demurrer—Continued, 

Declaration, complaint or petition—Continued, 
General allegation, 

Negativing contributory negligence to 
yield to particular facts as stated on 
demurrer, § 194, p. 920 
Negligence, § 187, pp. 891-893 
Insufficient allegations of breacb or negligent 
performance of duty, § 187, p. 880 
Intervening independent agency as proximate 
cause of injury, complaint showing, § 188, 
p. 906 

Negativing contributory negligence in com¬ 
plaint stating facts from which such neg¬ 
ligence may be inferred, § 193, p. 913 
Showing plaintiff was mere licensee or tres¬ 
passer when injured, § 186, p. 875 
Specific negligence alleged as not proximate 
cause of injury, § 188, p. 905 
Evidence, § 251, pp. ,1121,1122 

Absence of, or insufficient, evidence of proxi¬ 
mate cause, § 265, p. 1195, n. 42 
Substantial evidence of proximate cause as 
ground of denial, § 265, p. 1194, n. 34 
Plea or answer, § 196, p. 920 

Child’s contributory negligence, § 198, p. 933 
General averments of contributory negligence, 
§ 198, pp. 930, 931 

Separate paragraph alleging contributory 
negligence' which has already been fully 
pleaded, § 198, p. 930 

Pleading cause of action as against, § 183, p. 870 
Proximate cause as question for court or jury on, 
§ 264, p. 1188 

Departmental rules and regulations, evidence of, as 
admissible though not specially pleaded, § 201, p. 
942 

Departure from customary methods, § 16, p. 408 
Depot, attractive nuisance, § 29(12), p. 475 
Derrick, 

Duty toward licensee, § 35, p. 495 
Licensee’s injury, § 35, p. 497 

Bes ipsa loquitur doctrine, § 220(12), p. 1037, n. 86 
Detriment other than physical injury or damage, § 7 

Deviation from usual standards of construction in 
building, § 81, p. 580 

Diagrams, evidence of subsequent repairs, changes, 
etc., to explain or show incorrectness of, § 225, p. 
1044 

Diligence, 

Absence of slight diligence as gross negligence, § 
8, pp. 371 to 374 
Degrees, §§ 10-14, pp. 386-402 
Knowledge or notice of defect or danger discover¬ 
able by, '§ 5, pp. 352r-365 
Retrospect as standard of, § 5, p. 363 
Slight diligence, § 14 

Want of ordinary diligence as ordinary negli¬ 
gence, § 8, pp. 370y 371 

Direction of verdict, § 251, pp. 1122-1128 

Matter of law under res ipsa loquitur doctrine, § 
220(9), pp. 1025-1030 
Disability, 

Care required as to condition, of property toward 
invitee under, § 45, p. 532, n. 6 


Disability—Continued, 

Contributory negligence of disabled persons, §§ 
140-149, pp. 782-794 

Question of law or fact, § 260, pp. 1174 to 1176 
Negligence of custodian of infirm person as im¬ 
puted to such person, § 161 
Discovery of peril, 

Discovered peril doctrine, §§ 136-139, pp. 754-781 
See, also, Last clear chance, generally, 
post 

Burden of proof, § 213 
Pleading to invoke, § 191 
Question for jury under last clear chance or 
humanitarian doctrine, § 263, p. 1182 n 
66 

Trespasser, § 24, pp. 444, 445 

Infant trespasser, § 28, pp. 453-455 

Failure, 

Care to avoid injury on discovery of plain¬ 
tiff’s peril, element of last clear chance, 
§ 138, pp. 776-779 

Use ordinary care after discovery as willful 
or wanton negligence, § 9, p. 386 
Instructions on last clear chance or humanitarian 
doctrine, § 300, pp. 1261-1263 
Predicating wantonness on conduct before dis¬ 
covery of peril to another, § 9, p. 381 

Disease, 

Causation as question of law or fact where injury 
causes susceptibility, § 265, p. 1197, n* 67. 
Causing or aggravating injtiry or hastening death, 
§ 134 

Event or condition occurring after disease is sus¬ 
tained as proximate cause, § 107, p. 661 
Transmission of contagious diseases, § 71 
Disinfectants, 

Contributory negligence, duty to anticipate harm 
when splashed into eye, § 120', p. 724, n. 91 
Liability of manufacturer of plant disinfectant, 
§ 100, p. 627, n. 66 ■ 

Dismissal or nonsuit, § 251, pp. 1118-1121 

Evidence to overcome presumption of contribu¬ 
tory negligence from plaintiff’s evidence to 
avoid, § 255, p. 1155, n, 25 
Disorderly persons. 

Duty to protect invitees against acts Of, § 45, p. 
533, n. 20 

Invitee’s disorderly conduct as affecting duty to¬ 
ward invitee, § 45, p. 526 
Disregard as synonymous term, § 1, p. 314 
Distinctions in general, § 1, pp. 303’to 324 
Distinguished terms, § 1, pp. 314-317 
Distributor of dangerous agency or substance, § 66, p. 
559 

Ditches, ^ 

Attractive nuisances, § 29(12), p. 477 - 
Injuries to trespassing animals, § 31 
Licensee’s injury, § 35, p. 497 : 

Doors, ■ .. 

Causal connection between, violation of industrial 
commission’s rules and injury as essential, § 
,105, p. 654, n. 43 : 

Contributory negligence, . 

Duty to avoid injpry frqm knowp and ap¬ 
preciated dangers, § 1.21, ,p. 728, n. 25 
^ , Failure to observe or take precautions against 

dang:er, § 257, p. 1171, 
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Doors—Continued, 

Defective or dangerous doors causing injury, § 81, 
pp. 582, 583 
Evidence, 

Contributory negligence in injury from store 
door, § 247, p. 1107, n. 1 

Knowledge of defect or danger, § 243, p. 1085 
Negligence, injury from. 

Condition of doors at entrance or exit of 
store, § 243, p. 1081, n. 70 
Office door, § 243, p. 1080, n, 61 
Precautions against injury in or about store, 
§ 243, p. 1088, n. 26 

Use by others without injury, § 234, p. 1056, 
n. 97 

Mistaken use of wrong door by invitee in seeking 
rest room, § 48, p. 540, n, 81 
Open door as implied invitation to enter, § 43(3), 
p. 510, n. 39 

Opening of door as intervening cause, § 112, p. 702, 
n. 11 

Propping, store owner’s duty of care to invitees, 
§ 45, p. 530, n. 99 

Questions of law or fact, % 264, p. 1186, n. 76 
Contributory negligence by failure to observe 
or take precautions against danger, § 
257, p. 1171. 

Negligence, 

Cellar doors to property on or near high¬ 
way or path, § 275 

Closing elevator door on customer, § 277, 
p. 1219, n. 82 

Condition of doors, '§ 274; | 276, p. 1218, 
n. 81 

Maintenance of defective building or 
structure, § 276, p. 1217, n. 73 
Precautions against injury from absence of 
handrail on swinging door, ^ 271, p. 1205, 
n. 42 

Proximate cause of injury, f 264, p, 1186, n. 
76 

Res ipsa loquitur, § 220(12), pp. 1037, 1038 
Revolving doors, generally, post 
Safe means of ingress and egress for invitees, 
duty to provide, § 48, pp. 538-540 
Trap doors, generally, post 

Wrongful act of third person injuring store cus¬ 
tomer opening refrigerator door, § 45, p. 534, 
n. 26 

Double purpose as affecting implied invitation to entei 
on or use premises, § 43(3), p. 513 
Dredging, contractor’s liability for injury after com¬ 
pletion, § 95, p. 614, n. 9 

Drilling machine, attractive nuisance, § 29(12), p. 472 
Driving off infant trespassers, § 27, p. 452 
Drowning, 

Attractive nuisance, infant licensee, § 41, p. 507, 
n. 11 

Duty of owner of town as respects child drowned 
in culvert, § 74, p. 571, n. 23 
Evidence of negligence as to swimmer drowning 
in defendant’s lake, § 243, p. 1067, n. 35 
Station guard’s duty to protect patrons of place 
for swimming, § 85, p. 595 
Willful or wanton negligence toward licensee, § 
37, p. 503, n. 62 


Drugs, liability of manufacturers and vendors of 
poisonous or dangerous drugs, § 100, pp. 626 to 
628 

Due care, % 11, pp. 387-399 

Averment in complaint charging willful and wan¬ 
ton conduct, § 190, ■ p. 909 

Bottlers and distributors of -beverages, § 100, pp. 
628, 629 

Contributory negligence as law question, § 255, p. 

1164, n. 48 
Evidence, 

Directing verdict in absence of proof by plain¬ 
tiff, § 251, pp. 1127, 1128 
General custom and usage as admissible on is¬ 
sue, § 323, pp. 1047-1050 
Knowledge of defect or danger as admissible 
on issue, § 233 

Overcome presumption under res ipsa loquitur 
doctrine, § 220(9), pp. 1023-1025 
Sufficient to rebut presumption, § 247, p. 1106 
Nonsuit for failure to rebut presumption of want 
of, § 251, p. 1120, n. 19 

Opportunity to avoid injury by use of, element of 
last clear chance, § 137, pp. 77^776 
Presumptions, 

Defendant’s due care, § 204, p. 956 
Injured person’s due care, § 206, pp. 959-963 
Basis of presumption of negligence of 
defendant, § 204, p. 955 

Instructions on presumption of plaintiff’s due 
care, § 282, p. 1228 
Standard of duty, § 11, pp. 387-389 
Due diligence, questions of law or fact, defendant’s 
conduct, § 252, p. 1129 

Dullness of mind as affecting contributory negligence, 
§ 141 

Dumb-waiters, 

Evidence of causal connection between negligence 
and injury, § 244, p. 1098, n. 98 
Injury from, § 82, p. 591, n. 38 
Negligence of defendant in injury on or about, 
question of law or fact, § 277, p. 1219, n. 82 
Res ipsa loquitur, f 220(12), p. 1037, n. 86 
Vendor’s liability for injury from defective con¬ 
dition of shaft after conveyance, f 93, p. 605 
Dumps and dumping grounds, 

City’s liability for acts or omissions of patron, § 
92, p. 604, n. 7 
Evidence, 

Concealment or trap causing injury when 
edge of ground caved in, § 246, p. 1104, 
n. 51 

Place of injury, § 243, p. 1065, n. 28 

Duties, 

Anticipation, ante 
Avoidance of injury to, 

Invitees, § 45, pp. 521-534 
Oneself, § 118, pp. 711-720 
Care, generally, ante 
Contractors, generally, ante 
Contributory negligence in danger incurred in dis¬ 
charge of, § 126 
Customers, generally, ante 
Danger, generally, ante 

Disclosure to plaintiff of dangerous situation 
as question for jury, § 270, p. 1204 
Doors, generally, ante 
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Duties—Continued, 

Due care as standard of duty, § 11, pp. 387-389 
Entrant on property to perform duty as invitee, 
§ 43(4), pp. 514, 

Evidence of duty and breach as essential to sub¬ 
mission of case to jury, § 253, p. 1137, n. 48 
Existence and nature of duty to use care as af¬ 
fecting application of res ipsa loquitur doc¬ 
trine, § 220(7), pp. 1004-1006 
Fire, generally, ante 
Floors, generally, post 

Furnisher of appliance to furnish safe appliance, 
§ 99 

Guard, post 

Highways, generally, post 
infants, generally, post 

Instructions on defendant’s duty, § 287, pp. 1232- 
1235 

Intoxicated persons, post 
Lookout, post 

Manufacturers and vendors of personal prop¬ 
erty, § 100, pp. 618^38 

Necessity of duty to person injured, ^ 4, pp. 332- 
350 

Observe and appreciate danger, § 120, pp. 722-727 
Obvious disregard of duty as negligence as mat¬ 
ter of law, § 252, p. 1129, n. 10 
Occupant of vehicle, 

Leave vehicle, § 155 
Observe and appreciate danger, § 152 
Warn driver of danger, § 153 
Ordinary care, generally, post 
Owners and ownership, generally, post 
Particular classes of persons, §§ 23-63, pp. 434- 
565 

Particular instrumentalities, operations and places, 
§§ 64-89, pp. 555-600 
Pleading, 

Breach or negligent performance of duty, § 
187, pp. 879-903 

Duty of care of defendant, § 186, pp. 872-879 
Presumption of negligence from failure to per¬ 
form, § 204, p. 956 

Reasonable care as standard of duty, § 11, pp. 
387-389 

Safety, generally, post 
Stores, generally, post 
Violation of statute or ordinance. 

Negligence as dependent on duty, § 19, pp. 
423-425 

Prescribing duty as evidence of negligence, § 
19, pp. 416, 417 
Warnings, post 

Dye, 

Inherently dangerous article or substance, § 100, 
p. 625 

Seller’s liability, 

Injuries from dye on glass frames, § 100, p. 
635, n. 30 

Suit buyer’s injuries by i>oisonous dye, | 100, 
p. 624, nn. 99, 3 

Dynamite caps, proximate cause, 

Placing chest with caps on premises, § 112, p. 
702, n. 10 

Putting on vacant ground, § 112, p. 701, n. 9 


Ears, negligence of seller of hearing device failing to 
remove plaster of Paris from buyer’s ear, evi¬ 
dence, § 243, p. 1067, n. 35 

Easement, status as invitee of one on property by 
invitation by owner of, § 43(4), p. 519 
Effect of contributory negligence, §§ 116-139, pp 
700-781 

Egress for invitees, duty to provide safe means, § 
48, pp. 538-540 
Ejection, 

Intruder from private vehicle, § 73 
Trespasser, § 24, p. 444 
Electricity, 

Attractive nuisance, 

Poles, § 29(12), p. 474 

Birds on pole of transmission line, § 29(5), 
p. 463, n. 7 

Transformer rack or substation, § 29(12), p. 
471 

Wires, § 29(12), p. 478 

Boy climbing tree with owner’s consent 
and touching electric company’s wire, 
§ 29(9), p. 468, n. 56 

Pigeons nesting in cupola containing high 
voltage wires, § 29(4), p. 463, n. 5 
Customer meddling with fan as trespasser, § 23, 
p. 436, n. 95 

Falling electric wires causing injuries while -bath¬ 
ing in river, § 77, pp. 574, 575 
Fire chief injured on electric company’s premises 
as licensee, § 35, p. 494, n. 25 
Suflaciency of warning to child of danger, § 29(8), 
p. 467 
Elements, 

Actionable negligence, §§ 2 to 7, pp. 324-369 
Contributory negligence, § 116, pp. 706-709 
Gross negligence, § 8, pp. 371-374 
Last clear chance, § 137, pp. 762-776 
Proximate cause, §*§ 107-109, pp. 657-673 
Res ipsa loquitur, §§ 220(4)-220(8), pp. 999-1019 
Willfulness or wantonness, § 9, pp. 379-386 
Elevators, 

Action for negligence, and not nuisance, for in¬ 
jury by careless operation, § 176, p. 856, n. 25 
Attractive nuisance, § 29(12), p. 472 
Evidence, § 245 

Question of law or fact, § 273, p. 1210, n. 35 
Condition of shaft as affecting liability for tres¬ 
passer’s injury, § 24, p. 441 
Contractor with duty to keep in repair as liable 
for injuries, § 95, p. 614, n. 12 
Contributory negligence, 

Child by exposure to danger from elevator, § 
140, p. 793, n. 52 
Evidence, 

Construction of gates, action for death 
by fall into shaft, § 221, p. 1041, n. 21 
Customary lack of lights, stepping into 
shaft, § 222, p. 1042, n. 32 
Person injured in or about, § 247, p. 1107 
Exposure to known and appreciated danger, 

§ 121, p. 730, n. 29 
Failure to, 

Observe absence of elevator carriage at 
elevator door, § 120, p. 724, n. 88 
Observe or take precautions against dmi- 
ger, % 257, pp. 1170, 1172, 1173 
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Elevators—Continued, 

Cross action in action for injuries from fall of 
elevator, § 196, p. 920 
Duties with respect to, § 82 

Observe whether door is open when elevator 
not at floor, § 119, p. 722, n. 85 
Evidence, 

Admissible under pleadings in suit for pas¬ 
senger’s injury, § 201, p. 940, n. 57 
Attractive nuisance doctrine, liability under, 

§ 245 

Causal connection between negligence and in¬ 
jury on or about, § 244, p. 1098 
Faulty condition before injury, | 230, p. 1046, 
n. 75 

Manner of operation before accident, action 
for passenger’s injuries, § 234, p. 1053, n. 
68 

Negligence in case of injuries in or about, § 
243, pp. 1078-1084 

Playground rule, liability under, § 245, p. 1103, 
n. 50 

Precautions against injury from elevator, § 
243, p. 1087 

Failure to bar elevator openings as proximate 
cause, § 112, p. 701, n. 10 
Infant trespasser’s injury, § 27, p. 452 
Inherently dangerous article, manufacturer’s or 
vendor’s liability, § 100, p. 625 
Insurer assuming duty of inspection, liability for 
injury, § 94, p, 610, n. 73 
Lessor’s duty, § 70 
Licensee’s injury, § 35, p. 497 
Manufacturing and installing company’s liability 
for injuries to store employee, § 93, p. 615, n. 
19 

Open and unguarded shafts, § 85, p. 594 
Policeman’s or fireman’s injury by fall into un¬ 
guarded elevator wire, § 35, p. 494, n. 26 
Questions of law or fact, 

Attractive nuisance, § 273, p. 1210, n. 35 
Contributory negligence by failure to observe 
or take precautions against danger, § 257, 
pp. 1170, 1172, 1173 

Negligence in case of injuries on or about, § 
277 

Proximate cause of injury on or about, % 277 
Heceiver’s liability for injuries from dangerous 
approach to, '§ 91, p. 604, n. 1 
Reliance on customary safeguards for shafts, § 118, 
p. 717, n. 56 
Res ipsa loquitur. 

Control by plaintiff making doctrine inapplica¬ 
ble, § 220(8), p. 1017, n. 36 
Particular defects or occurrences, •§ 220(12), p. 
1037, n. 79, 86 

Signs, liability of one maintaining sign on anoth¬ 
er’s roof for condition of, § 97 
Violation of statute or ordinance safeguarding 
elevators, § 1'9, p. 424 

Elimination of duty to exercise care, § 4, p. 342 
Emergencies, 

Acts in emergencies, § 17, pp. 408-413 

Contributory negligence, § 123, pp. 733-736 
Child, § 149, p. 793 
Question of law or fact, § 258 


Emergencies—Continued, 

Acts in emergencies—Continued, 

Evidence of negligence in emergency acts, § 
243, p. 1075 

Instruction on emergency rule, § 289, p. 1238, 
n. 22 

Questions of law or fact as to negligence of 
defendant, § 252, p. 1134 
Contributory negligence, ante 
Instructions, 

Action submitted on humanitarian doctrine, § 
300, p. 1262 

Care required of plaintiff in, § 295, pp. 1250, 
1251 

Justification or excuse for plaintiff’s violation of 
statute or ordinance, § 127, p. 741 

Employees. Master and servant, generally, post 
Employers’ liability acts, 

Contributory negligence as ground for diminution 
of damages, § 172, pp. 842-846 
Violation as negligence as dependent on duty to 
injured person, § 19, p. 424, n. 65 
Employment, applicant for, as invitee or business 
visitor, § 43(4), pp. 516, 517 
Engineers, liability, § 95, p. 615 

Engines, fire by sparks from, res ipsa loquitur, *§ 220 
(12), p. 1039 

Enticement of injured trespasser on land, § 24, p. 44b 
Entrances, 

Building or other structure, § 81, pp. 583, 584 
Duty to guard street entrance to top of stairway, 
§ 85, p. 594 
Escalators, 

Acts in emergency where child caught in, § 17, p. 
410, n. 50 

Attractive nuisances, § 29(12), p. 478 
Evidence, § 245 

Question of law or fact, % 273, p. 1210, n, 35; 
§ 273, p. 1211, n. 44 

Contributory negligence by failure to observe or 
take precautions against danger, question of 
law or fact, § 257, p. 1173, n. 88 
Duties with respect to, § 82, p. 591, n. 37 

Care for person injured by moving parts, § 55, 
p. 550, n. 43 
Evidence, 

Liability under attractive nuisance doctrine, § 
245 

Negligence in injury from condition of, § 243, 
pp. 1082, 1083 

Infant trespasser’s injury, § 27, p. 452 
Parent’s negligence as imputable to child injured, 
§ 160, p. 801, n. 56 
Questions of law or fact. 

Attractive nuisance, § 273, p, 1210, n. 35; § 
273, p. 1211, n. 44 

Negligence in injury on or about, § 277, p. 
1219, n. 82 

Precautions by defendant against injury, § 
271, p. 1205, n. 21 

Proximate cause of injury on or about, § 277, 
p. 1219, n. 83 

Reasonable care for person injured by, % 58, p. 
551, n. 58 

Stopping as proximate cause, § 112, p. 702, n. 10 
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Escape, 

Dangerous thing or substance from premises, § 66, 
pp. 559, 560 

Fire from premises, § 72, pp. 563 to 568 
•Sparks from fire used for industrial or heating 
purposes, f 72, pp. 567, 568 

Estimates, contractor’s liability for injury from mis¬ 
take in, § 95, p. 613 
Estoppel, 

Assert right to notice of injury and claim as con¬ 
dition precedent to action, § 180, p. 861 
Property owner to deny liability for acts or omis¬ 
sions of third person, § 92, p. 604, n. 7 
Event after injury as proximate cause, § 107, p. 661 
Evidence, §§ 203-250, pp, 953-1115 

Abandonment of use of agency or appliance by 
others, % 223 
Absence, 

Direct evidence, element of res ipsa loquitur, 
§ 220(6), pp. 1002-1004 
Evidence as to care or lack thereof as suffi¬ 
cient to establish contributory negligence, 
§ 247, p. 1108 

Other accidents or injuries, § 234, pp. 1056, 
1057 

Previous accidents, conciusiveness on ques¬ 
tion of negligence, § 243, p. 1074 
Accident, ante 
Act of God, § 241 

Other accidents or injuries, injury from negli¬ 
gence or act of God, § 234, p. 1053 
Actionable negligence, § 243, pp, 1065-1089 
Acts after injury, §§ 224, 225, pp. 1042 to 1045 
Acts at or before the injury, ^ 226 
Admissibility in general, §§ 221 to 242, pp, 1040- 
1063 

Admissible under pleadings, § 201, pp. 940-951 
Advice as to use of agency or of appliance, § 242 
Appliances, ante 

Assumption of risk, § 247, p. 1110 
Bottles, ante 

Buildings, negligence in injuries in or about, § 
243, pp. 1078 to 1084 
Capacity of child, § 227 

Causal connection between negligence and condi¬ 
tion of floor, § 244, p. 1099 
Cause of accident or injury, ante 
Changes, 

After accident or injury, § 225, pp. 1043-1045 
Evidence of knowledge of defect or dangers, § 
233 

Circumstances of accident or injury in general, § 
222 

Circumstantial evidence, ante 
Comparative negligence, § 250 
Competency, relevancy or existence of to prove 
proximate cause as question of law, § 264, p. 
1188 

Complaints, § 228 

Compliance with statute or ordinance, §,240 
Condition of place or appliance, §§ 229 to 231, pp. 
1045-1047 

Conduct at or before the injury, § 226 
Conflicting evidence, ante 

Contractual exemption from requirements of stat¬ 
utes and ordinances, § 240 
Contributory negligence, ante 


Evidence—Continued, 

Control, 

Injuring agency or instrumentality, § 235* 
§ 244, p. 1101 

Subsequent change, repair or precaution as 
evidence, § 225, p. 1044 
Coroner’s jury’s verdict, § 239 
Cost and practicability of taking precautions 
against injury, § 236 

Criminal proceedings against defendant or his 
servants, § 239 
Custom of employer, § 238 
Defects, ante 
Demurrer, ante 
Doors, ante 
Due care, ante 
Elevators, ante 

Emergency acts, negligence in, § 243, p. 1075 
Exx)lanation of other evidence by evidence of 
subsequent changes, repairs, etc., § 225, pp. 
1044, 1045 

Explanatory evidence as affecting province of 
court and jury as to res ipsa loquitur, § 220 
(9), pp. 1028-1030 

Failure to perform duty as evidence of negli¬ 
gence, § 4, p. 33S, n. 13 
Fall, post 

Falling objects, post 
Fire, post 
Floors, post 

General custom and usage, § 232, pp. 1047-1050 
Greasy floor, post 
Gross negligence, § 246 

Habit as indicative of care or negligence, § 237, 
pp;i059, 1060 

Imputed negligence, § 249, pp. 1111-1114 
Independent negligent acts, § 242 
Infants, post 
Instructions, post 

Insurance of tort feasor or injured persons, § 242 
Intelligence of child, § 227 
Intoxication, § 242 

Breach of duty to intoxicated person being 
escorted home, § 243, p. 1066, m 32 
Justification of noncompliance with statute, § 
232, p. 1050 
. Knowledge, post 

Last clear chance as doctrine of evidence, § 136, 
pp. 760-762 

Law governing rules of evidence, § 177, pp. 858, 
859 

Light, post 

Machines and machinery, post 
Manner of accident or injrxy, § 222 
Manufacturer, post 
Matters to be proved, § 200, pp. 935-940 
Motion to exclude all plaiatiff’s evidence at end 
of his case, § 251, p. 1115 

Nature and state of proof as affecting question 
of law or fg-ct, 

■Contributory negligence, § 255, pp. 1154-1166 
Negligence, § 253, pp. 1136-1147 
Noncompliance with law, post 
Notice, post 
Oily floor, post 

Ordinances, post : 
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Evidence—Continued, 

Other accidents, injuries or defects, § 234, pp. 
1051-1057 

Other particular matters, § 242 
Owners and ownership, post 
Pedestrians, post 

Pendency of other actions against defendant for 
similar injuries, § 234, p. 1053 
Personal participation or relation to active 
wrongdoers, § 244, pp. 1101, 1102 
Possibility or impossibility of accident, § 242 
Precautions, post 

Preliminary determination as to sufficiency of 
evidence of defendant’s negligence as ques¬ 
tion for court, § 253, pp. 1144, 114'5 
Presumptions and burden of proof, generally, post 
Previous, 

Care or negligence, § 237, pp. 1058-1060 
Injuries to plaintiff from same or similar 
cause, § 234, p. 1053 

Prim a facie case or prima facie evidence, gener¬ 
ally, post 

Purpose or motive, § 242 
Ramps, post 

Rebuttal, generally, post 
Relationship of parties, § 242 
Repairs, 

After accident or injury, § 225, pp. 1043-1045 
Evidence of knowledge or defect or danger, 
§ 233 

Reputation, 

Indicative of care or negligence, § 237, pp. 
1059, 1060 

■Sobriety or drunkenness, § 242 
Res ipsa loquitur, generally, post 
Rules of employer, § 238 

Simultaneous injuries to person similarly situ¬ 
ated, § 234, p. 1052 
Slipping, post 
Snow, post 

Stairs, stairways or steps, post 
Status of injured person, § 245 
Statutory provisions, post 
■Stores, post 
Subsequent, 

Care or negligence, § 237, pp. 1058-1060 
Conduct, §§ 224, 225, pp. 1042-1045 
Third persons, post 
Trap doors, post 

Unavailability of direct evidence of negligence as 
element of res ipsa loquitur, § 220(6), pp. 
1002-1004 

Unavoidable accident, § 244, p, 1096 
Uncontroverted evidence, generally, post 
Variance between pleading and proof, § 202, pp. 

951-953 
Vehicles, post 
Violation of, 

Rule or regulation of commission or board as 
‘ evidence of negligence, § 19, p. 427 
Statute or ordinance, § 240; § 243, pp. 1088, 

1089 

Evidence of negligence, § 19, pp. 416, 417 
Negligence as matter 6t law as rule of 
evidence, § 19, p. 418, n. 23 
Vis major, § 241 

66 C.J.S.—84 


Evidence—Continued, 

Wanton or willful injury, § 246 
Proof of, 

Negligence as insufficient to support ver¬ 
dict for willfulness and wantonness, 
§ 243, p. 1075 

Willfulness and wantonness as insuffi¬ 
cient to support verdict for negli¬ 
gence, § 243, p. 1075 
Warnings, § 228 
Water, post 

Weight and sufficiency, §§ 243-250, pp. 1063-1115 
Question of law or fact, §§ 267, 268, pp. 1200- 
1203 

Willfulness and wantonness, post 
Window cleaners, post 
Excavations, 

Attractive nuisance, § 29(12), p. 473 
Guard or enclose, duty, § 85, p. 594 
Invitee’s injury from excavations on premises or 
adjacent to way, § 48, p. 540, n. 75 
Licensee’s injury, § 35, p. 497 
Notice or warning of excavation on privately 
owned land, duty, § 89, p. 599 
Persons on adjoining premises, injuries to, § 59 
Property abutting on highway, § 78 
Questions of law or fact. 

Failure to place watchman at excavation as 
negligence, § 271, p. 1207 
Negligence as to excavation on property on 
or near highway or path, § 275 
=Sub-contractor’s liability, § 96, p. 616, n. 25 
Trespasser’s injuries, § 24, p. 441 
Infant trespassers, § 27, p. 452 
Trespassing animals, § 31 
Users of private way, injuries to, § 75 
Exception to general averment of negligence in plead¬ 
ing, § 187, pp. 891, 892 

Exclusive control or management by defendant of 
injurious agency essential to res ipsa loquitur, § 

220(8), p. 1018 

Exculpatory evidence to overcome or rebut presump¬ 
tion or inference under res ipsa loquitur doctrine, 
§ 220(9), pp. 1023-1025 
Executors or administrators. 

Burden of proof of freedom from contributory 
negligence in action for personal injuries by 
representative of injured person, § 210, p. 
976, n. 49 

Notice of injury and claim, § 180, p. 862 
Service of notice of injury by, or to, administra¬ 
tors, § 180, p. 865 

Exits to building or other structure, § 81, pp. 583, 58-1 
Experience, 

Factor in determining, 

Use of ordinary care, § 118, p. 715 
What reasonably prudent man would have 
done, § 11, p. 390, n. 43 

Reliance on, in respect to doing customary things, 
§ 16, p. 404, n. 21 

Expert evidence, 

Causal relation between negligence and injury, § 
244, p. 1096 

Weight and sufficiency, § 243, p. 1065 

Expert opinion injury fnight have occurred 
from negligence, § 243, p. 1073, h. 64 
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Explanatory evidence, 

Question for jury whether such evidence out¬ 
weighs inference or presumption of negli¬ 
gence, § 253, p. 1144 

Subsequent changes, repairs or precautions as ad¬ 
missible to explain other evidence, § 225, pp. 
1044, 1045 
Explosions, 

Attractive nuisance, § 29(12), p. 478 
Bottles, generally, ante 

Contributory negligence, failure to observe or 
take precaution against danger, question of 
law or fact, § 257, p, 1172 
Evidence of negligence. 

Causing injury from explosion, § 243, p. 1078 
Failure to keep oil burner in repair causing 
injuries in explosion, § 243, p. 1077, n. 7 
Manufacturing or supplying defective or 
dangerous article and injury from ex¬ 
plosion, § 244, p. 1097, nn. 83-85 
instructions. 

Burden of proof, § 283, p. 1230, n. 23 
Diminution of recovery, comparative negli¬ 
gence, joint tort-feasors, § 299, p. 12G0, 
n. 42 

iiicensee’s injury, § 35, p. 497 
proximate cause as question of law on ground 
of insufficient evidence, § 365, p. 1195, n. 42 
Reliance on assurances of safety, § 118, p. 720, 
n. 67 

Seller's liability, injuries from negligent installa¬ 
tion of gas range, § 100, p. 638, n. 63 
Exposure of dangerous agency or instrumentality 
without guard or warning, §§ 67, 68, pp. 560-562 

Express invitation to enter upon or use property, §§ 
43(1), 43(2) 

Extent of trespass as affecting liability for injuries to 
trespasser, § 24, pp, 442, 443 

Extraordinary, 

Care, § 13 

Ordinary care and extraordinary care as 
synonymous, § 11, p. 395, n. 21 
Requirement in protection of infants, § 12, 
p. 401, n. 84 

Circumstances, defense to action for negligence, 

§ 181 

Risk, assumption of risk as dependent on knowl¬ 
edge and appreciation, § 174, p. 852, n, 71 

Eyebrow and eyelash dye, manufacturer’s liability for 
injuries from harmful ingredients, % 100, p. 627 

Eyes, 

Contributory negligence. 

Duty to anticipate harm when disinfectant is 
splashed into eye, § 120, p. 724, n. 91 
Persons with defective vision, § 142, p. 783 
Manufacturer’s liability for injury. 

Cleansing agent for household cleaning, § 100, 
p. 626, p. 55 

Dangerous ingredients in cosmetics, § 100, p. 

627 

Sufficiency of cgre as to person with defective eye¬ 
sight, § 12, p. 400 

Eyewitnesses, 

Absence of contributory negligence as jury ques¬ 
tion notwithstanding absence of, § 255, p. 1156 
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Eyewitnesses—Continued, 

Presumptions where freedom from contributory 
negligence is burden on plaintiff in case of 
existence of, § 206, p. 962 
Testimony of eye-witnesses as unnecessary, 

Causal connection as unnecessary, § 244, p. 
1090, n. 44 

Origin or cause of fire causing injury, § 244, 
p. 1099, n. 7 

Facts, 

Contributory negligence under given facts as ques¬ 
tion of law or fact, § 255, pp. 1154 to 1166 
Evidence of incidental facts under specific allega¬ 
tion of negligence, § 201, p. 944 
Pleading, 

Connection between negligence charged and 
injury, § 188, p. 905 

Control in determining whether complaint 
charges simple or willful or wanton neg¬ 
ligence, § 187, p. 901, n. 52 
Negativing contributory negligence where 
complaint states facts warranting or rais¬ 
ing inference thereof, § 193, p. 913; § 194, 
pp. 915, 916 

Plea alleging facts constituting contributory 
negligence without express characteriza¬ 
tion, § 198, p. 931 

Specific facts constituting willfulness or wan¬ 
tonness, § 190, p. 909 

Presumptions and burden of proof, generally, post 
Questions of law and fact, generally, post 
Res ipsa loquitur as dependent on, §§ 220(10)-220 
(12), pp. 1030-1040 

Special verdicts or findings, § 304, pp. 1265-1270 
Fall, 

Causal connection between violation of industrial 
commission’s rules and injury as essential, § 
105, p. 654, n. 43 

Constructive notice of defect or danger causing 
customer to fall, § 51, p. 548, n. 23 
Contributory negligence, 

Child, 

Falling over low fence, § 149, p. 793, n. 54 
Inattention to danger, § 148, p. 792, n. 50 
Forgetfulness or inattention to danger, § 120, 
p. 727, n. 18 

Proceeding in dark, § 121, p. 731, n. 49 
Reliance on appearances, § 120, p. 726, n. 6 
Crowd in store causing customer to fall on stair¬ 
way, § 45, p. 534, n. 30 

Dismissal or nonsuit in action for injury, § 251, 
p. 1119, n. 12 
Evidence, 

Absence of other falls, § 235, p. 1057, n. 9 
Admissible to pleadings in action for injury, 
§ 201, p. 940, n. 57 

Causal connection between negligence and in¬ 
jury, 

Condition of store floors, § 244, p. 1099, 
n, 2 

Fall in or about building, § 244, p. 1098, 
nn. 92, 94, 96 

Store stairs, § 244, p. 1099, n. 3 
Condition of place before accident, § 230, p. 
1046, n. 75 
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Fall—Continued, 

Evidence—Continued, 

Contributory negligence, § 247, p. 1106, n. 91 
Fall in or about, 

Building, § 247, p. 1107, n. 97 
Store, § 247, pp. 1107, 1108, nn. 99, 
1-3 

Fall into elevator shaft or well, § 247, p. 
1107, n. 98 

Custom or usage on issue of due care, § 232, 
p. 1048, n. 98 

Failure to take precautions against injuries, 
§ 236, p. 1058, n. 28 

Installation of railing after injury, § 225, p. 
1043, n. 44 

Knowledge of defect or danger. 

Store entrance or exit, § 243, p. 1085, n. 2 
Store floor, § 243, p. 1086, n. 3 
Knowledge or notice to defendant of condi¬ 
tion of floor, § 243, p. 1085, n. 95 
Lapse of time as affecting evidence of con¬ 
dition of place after accident, § 231, p. 
1047, n. 92 
Negligence, 

Condition of store floor, § 243, p. 1082, 
n. 73 

Elevator shaft, § 243, p. 1084 
Leaving store, § 243, p. 1081, n. 70 
Oflice building, § 243, p. 1080, n. 62 
Painter using window sash for support, 
§ 243, p. 1079, n. 48 

Theater or show, § 243, p. 1081, n. 65 
Other accidents in action for injuries by fall, 
§ 234, p, 1053, n. 63 
Other falls, § 234, p. 1051, n. 44 

Prior falls to show knowledge or notice 
of defect or danger, § 234, p. 1055, 
n. 85 

Same day to show dangerous or defective 
character of place, § 234, p. 1054, n. 
73 

Precautions against injury, § 243, p. 1087, n. 9 
Condition of store floor, § 243, p. 1088, n. 
27 

Which of several persons created danger caus¬ 
ing injury, § 235, p. 1057, n, 21 
Independent contractor in store elevator as liable 
for injury by fall when stepping into elevator, 
§ 95, p. 615, n. 19 

Infant licensee’s injury in use of premises as play¬ 
ground, § 40, p. 506 

Invitee’s injury from commercial areas and sur¬ 
faces, § 45, p. 531, n. 2 
Manufacturer, 

Liability for pole vaulter’s fall when pole 
broke, § 100, p. 630, n. 89 
Pipe elbow as liable for fall of person when 
elbow he was working on broke, § 100, p. 
631, n, 95 

Open and unguarded elevator shaft, § 85, p. 594 
Ordinary care of store proprietor to keep floor 
safe for invitee, § 45, pp. 531, 532, n. 3 
Presumption of negligence from happening of ac¬ 
cident or injury, § 220(1), p. 987 
Questions of law and fact. 

Assumption of risk, § 251, p. 1118, n. 97 


Fall—Continued, 

Questions of law and fact—Continued, 

Contributory negligence in failure to observe 
danger or take precautions against dan¬ 
ger, § 257, pp. 1168-1173 
Proximate cause, § 264, p. 1186, n. 76; § 265, 
p. 1194, n. 33 

Absence of light on stairway as con¬ 
curring cause, § 264, p. 1192, n. 38 
Conflicting evidence, § 265, p. 1396, n. 52 
Insufl5cient evidence, § 265, p. 1195, n. 42 
Violation of ordinance as proximate 
cause, § 264, p. 1189, n. 94 

Traveler into excavation on property abutting on 
highway, § 78 
Palling objects. 

Builder’s liability, injuries by fall of concrete 
from completed building, § 95, p. 613, n. 4 
Contractor under duty to keep in repair as liable, 
§ 95, p. 614, n. 12 

Dumb-waiter causing injury, § 82, p. 591, n. 38 
Evidence, 

Causal connection between negligence and in^ 
Jury, 

Building under construction or being re-- 
paired, § 244, p. 1098, n. 93 
Store, § 244, p. 1098, n. 99 
Lapse of time as affecting evidence of con-^ 
dition of place after accident, § 231, p. 
1047, n. 93 
Negligence, 

Pall of building, § 243, p. 1081 
Injury by fall of elevator, § 243, p. 3084 
Plaster falling in store, § 243, p. 1082, n. 
71 

Store customer’s injury, § 243, p. 1081, n, 
69 

Precautions against injury, § 243, p. 1087, n, 
9 

Glass sash causing injury to business visitor, § 81,. 
p. 583, n. 64 

Guess or conjecture as insuflScient to overcome- 
prima facie case, res ipsa loquitur, § 220(9), 
p. 1024, n. 82 

Instructions on burden of explaining accident, § 
283, p. 1230, n. 23 

Insurance company’s possession as affecting prop¬ 
erty owner’s liability, § 92, p. 606 
Insurer assuming duty of inspection, liability for 
injury by fall of elevator, § 94, p. 610, n. 73 
Involuntary dismissal of case involving, § 251, p. 
1118, n. 4 

Presumption of negligence from happening of ac¬ 
cident or injury, § 220(1), p. 987 
Questions of law or fact. 

Contributory negligence by failure to observe 
or take precaution against danger, § 257, 
p. 1171 
Negligence, 

Condition of places open to the public, 

§ 274, p. 1212, n. 60 

Construction, alteration or repair of 
building or structure, § 276, p. 1216, 
n. 68 

Objects falling from places on or near¬ 
highway or path, § 275 
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Falling objects—Continued, 

Questions of law or fact—Continued, 

Negligence—Continued, 

Operation and management of building or 
structure, § 276, p. 1216, n. 72 
Person liable for injury, § 266, p. 1200 
Proximate cause of injury, § 264, p. 1186, n. 
76 

Reliance on care of others to avoid injury, § 118, 
p. 718, n. 59 

“ Res ipsa loquitur, § 220(12), pp. 1035-1040 

Sign, liability of person who maintains, controls, 
etc., § 97 

Structures, objects or substances near highway 
causing injury to travelers, § 79 
Walls, post 

False statements, § 20, pp. 427-429 

Fault as synonymous, § 1, p. 315 

Federal courts, law governing remedy and procedure, 
§ 177, p. 859 

Federal Employers’ Liability Act, 

Evidence of employee’s contributory negligence 
to require reduction of damages, § 250 
Fellow employee’s negligence as jury question un¬ 
der comparative negligence doctrine, § 262, 
p. 1181, n. 63 

Fellow passengers, contributory negligence of one in 
vehicle as imputable to others,- § 168, p. 833 

Fellow servants, 

Imputed negligence, § 166 
Evidence, § 249, p. 1112 

Servant in operating vehicle to fellow servant, 

§ 168, p. 832 

Instruction on imputation of negligence of ve¬ 
hicle operator, § 298, p. 1256 
Negligence. of employee as jury question, com¬ 
parative negligence doctrine, § 262, p. 1181, n. 
63 

Suit against, as not within statute diminishing 
recovery for contributory negligence, § 172, 
p. 842, n. 93 

Fences, 

Attractive nuisances, § 29(12), p. 478 
Contributory negligence to child falling over low 
fence, § 149, p. 793, n, 54 

Cutting gap in fence as proximate cause, § 112, p. 
701, n. 10 

Duty to fence property. 

Keep off trespassing animals, § 31 
Protect persons on adjoining premises, § 59 
Injuries to trespassers, § 24, p. 441 
Person climbing over or breaking down fence as 
trespasser, § 23, p. 435, n. 90 
Violation of fencing statute causing injury to 
trespassing animal, § 31 

Finality of verdict in negligence action, § 303, p. 1264, 
n. 15 

Financial condition, evidence of, inadmissibility on 
question of negligence, § 221, p. 1041, n. 23 

Financial responsibility statutes, imputation, - 

Operator’s negligence to absent owner of vehicle, 

§ 168, pp. 809, 810 ' 

Spouse’s contributory negligence in operating 
vehicle to other spouse who is a passenger, 

§ 168, p. 827 

Findings, - 

Special findings, § 304, pp. 1265-1270 j 


Findings—^Continued, 

Weight of evidence as question of law or fact, 
effect of findings of fact by court, § 268 
Fire, § 72, pp. 563-568 

Anticipation of injury to infant trespasser, duty 
§ 28, p. 453, n. 14 

Assumption of risks by minor in attempt to ex¬ 
tinguish, § 174, p. 854, n. 98 
Attempt to rescue or protect one’s property, in¬ 
jury in, § 17, p. 411, n. 66 

Attractive nuisances, § 29(12), p. 478; § 41, p. 507, 
n. 9 

Burden of proof. 

Cause of action for injury to stumpage, § 207, 
p. 963, n. 74 

Negligence in action for damage, § 208, p. 966 
Contributory negligence. 

Errors of judgment while engaged in fight¬ 
ing fires, § 123, p. 735, n. 77 
Evidence of contributory negligence of person 
injured by, § 247, p. 1108 
Placing straw near building resulting in de¬ 
struction by prairie fire, § 118, p. 713, n. 
23 

Questions of law or fact, 

Attempt to extinguish fire, § 258, p. 1174, 
n. 98 

Failure to observe or take. precautions 
against danger, § 257, p, 1172, n. 86 
Criminal negligence by setting, § 306, p. 1272 
Evidence, 

Admissible under pleadings in action for in¬ 
jury from spread, § 201, p. 940, n. 57 
Defendant originated, caused or communicat- 
. ed fire causing injury, § 244, pp. 1099- 
1100 

Knowledge of defect or danger, § 243, p. 1085 
Negligence in starting, feeding, etc., § 243, pp. 
1075, 1076 

Precautions against injury by fire, § 243, p. 
1087 

Title to property damaged, § 243, p. 1065, n. 
28 

Injuries to infant trespassers, § 27, p. 452 * 
Instructions, 

Comparative negligence, § 299, p, 1257, n. 92 
Negligence as proximate cause of injury by, 

§ 290, p. 1240, n. 61 
Licensee’s injury, § 35, p. 497 
Parent’s negligence as proximate cause of child’s 
death in, § 160, p. 803, n. 63 
Pleading, 

Acts constituting negligence in permitting 
spread without use of term “negligence” 
or equivalent terms, § 187, p. 887, n. 63 
Description of land in action for injuries by 
spread, § 184 

Landlord’s action for fire from negligent 
installation of furnace under contract 
with tenant, § 187, p. 886, n. 54 
Presumption, 

Negligent kindling or guarding of fire which 
spread from another’s property, § 204, p. 
955, n. 60 

Origin, § 203, p. 953, n. 45 
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Fire—Continued, 

Property owner’s liability for public officer’s acts 
incident to abatement of fire hazard, § 92, p, 
606 

Proximate cause, § 113, pp. 702-704 

Question of law or fact, § 265, p. 1195, n. 42; 

§ 278 

Questions of law or fact, 

Foreseeability of fire concurring in collapse 
of walls of building, § 276, p. 1217, n. 73 
Identity of person causing fire, § 266, p. 1199 
Negligence and proximate cause of injury by 
fire, § 265, p. 1195, n. 42; § 278 
Possession by plaintiff of destroyed property, 

§ 251, p. 1116,11. 77 

Hes ipsa loquitur doctrine, § 220(12), pp. 1035-1040 
Besponsibility for emergency as affecting liability 
for acts or omissions, § 17, p. 413, n. 73 
Seller’s liability, injuries by fire. from negligent 
installation of furnace, § 100, p. 638, n. 64 
Shipper of potentially dangerous substance, duty 
to provide vehicle which will prevent ignition, 
§ 66, p. 559 

Yiolation of statute or ordinance as negligence 
as dependent on' duty owning by person 
sought to be held, § 19, p. 423, n. 62 
Warning child of danger, duty, § 89, p. 599 
Wind as intervening efficient cause, § 113, p. 704 
Fire commissioner’s order, violation as evidence of 
negligence, § 243, p. 1089, n. 29 

Fire engines, imputation of driver’s contributory neg¬ 
ligence to municipality, § 168, p. 809 

Fire escapes. 

Attractive nuisances, § 29(12), p. 477 
Contributory negligence of one directed to go up, 
failure to follow directions, § 118, p. 720, n, 69 
Evidence of causal connection between negiigenc'e 
and injury, failure to maintain, § 244, p. 1098, 
n. 92 

Licensee’s injury. 

Collapse of escape, § 35, p. 497 
Fireman as licensee in using, § 35, p. 494, n. 23 
Mode of construction, location, etc., § 81, p. 585 
Negligence in maintenance of defective building 
or structure as question of law or fact, § 276, 
p. 1217, n. 73 ' 

Playground doctrine, § 40, p. 506, n. 98 
Res ipsa loquitur, § 220(12), p. 1038 
Fire inspector as invitee or business visitor, § 43(4), 
p. 515, n. 74 
Firemen, 

Assumption. of risk as question of law or fact, § 
251, p. 1117, n, 95 

Burden of proof of duty to injured fireman, § 208, 
p. 966, n. 94 

Contributory negligence, 

Danger incurred in discharge of duties, § 126, 
p. 739, n. 30 

Driver of fire truck as imputable to fireman 
on truck, § 168, p, 833 - 

Invitees or business visitors on entry on property 
to perform duty, § 43(4), pp. 514, 515 
, Licensee, § 34; §^5, pp. 493, 494 
Firewprks, injuries to persons at public resort, § 76 
.Floods, precautions against, in building structures, § 
81 p. 579, n. 19 


Floors, 

Assumption by invitee of risks from wet and 
soapy floor, § 50, p. 543, n. 1 
Certain matters held not negligence per se, § 276, 
p. 1218, n. 80 

Charging storekeeper with knowledge of refuse on 
floor, § 52, p. 548, n. 23 

Contributory negligence, 

Duty of care to avoid injury from known and 
appreciated dangers, § 121, p. 728, n. 25 
Observation and discovery of danger, § 120, 
p. 723, n. 86; § 120, p. 724, n. 88 
Questions of law or fact, § 257, p. 1167, 
n. 53; § 257, pp. 1169,1173 
Defective or unsafe floors, § 81, p. 584 
Deposit of refuse on, by third person, causing in¬ 
vitee’s injury, § 45, p. 534, n. 26 
Difference in floor levels, § 81, pp. 585, 586 
Evidence, 

Admissible under pleadings in action for in¬ 
jury from fall on, § 201, p. 940, n. 67 
Causal connection, 

Negligence and condition of store floor, § 
244, p. 1099 

Negligence and injury on floor, § 244, p. 

1098, nn. 92, 94, 95 

Condition of floor before accident, § 230, p. 

1045, n. 75; § 230, p. 1046, n. 76 
Contributory negligence in injury from con- 
’ dition of store floor, § 247, p. 1108 
lOiowledge of defect or danger, § 243, pp. 
1085, 1086 

Lapse of time as affecting evidence of condi¬ 
tion after accident, § 231, p. 1047, nn, 99, 
92 

Negligence,' 

Condition of floor in store, •§ 243, p. 1082 
Floor is smooth, worn, slippery, etc., § 

' 243, p. 1081 

Office or office building, § 243, p. 1080, nn. 
61, 62 

Slipping on pool room floor, •§ 243, p. 1080, 
n. 63 

Other accidents or injuries to show dangerous 
or defective character, § 234, p. 1054, n. 
73 

Place of injury, § 243, p. 1065, n. 28 
I^recautions against injury, 

Condition of store floor, § 243, p. 1088 
Wax on floor, § 243, p. 1087, n. 9 
Foreign substance or object on floors, § 81, p. 
585; § 81, p. 587, n. 3; § 81, p. 588 
Contributory negligence of injured person, ^ 
119, p. 721, n. 76 . 

Dropping by third person as intervening effi¬ 
cient, Ga.Tise, '§112, p. 701 
Evidence, 

Causal connection between negligence and 
substance on store floor, § 244,. p, 

1099, n. 2 , ■' 

Contributory negligence in injury from 

condition of store floor, § 247, p. 1108, 
n. 2 

Defect or dangers in store, § 243, p. 1086, 

n. 3 
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Floors^-Continned, 

Foreign substance or object on floors—Continued, 
Evidence—Continued, 

Precautions against injury in or about 
store, § 243, p. 1088, n. 27 
Presumption as to person liable for injury, § 
204, p. 958 

Questions of law or fact, 

Constructive notice to defendant, i 270, p. 
1204, n. 18 

Kno-wledge of defendant of defective or 
dangerous condition, § 270, p. 1204, m 
11 

Proximate cause of injury, § 264, p. 1186, 
n. 76 

Greasy floor, generally, post 

Laying of temporary floors in building under con¬ 
struction, § 81, p. 585 
Lighting, § 86 
O'ly floor, generally, post 
Open or unguarded openings, § 81, p. 584 
Pleading injured person’s want of knowledge of 
defect, § 194, p. 917, n. 46 
Polished, oiled or waxed floor, § 81, p. 589 
Invitee’s injuries, § 45, p. 531, n. 2 
Presumption of negligence from happening of ac¬ 
cident or injury on, § 220(1), p. 987 
Questions of law or fact, 

Contributory negligence, 

Failure to observe danger or take pre¬ 
caution against danger, § 257, pp. 
1169, 1173 

Observing objects on floor, § 257, p. 1167, 
n. 53 

Duty to warn of hole in, | 271, p. 1205, n. 21 
Knowledge of defective or dangerous condi¬ 
tion, § 270, p. jl204, nn. 11, 18 
Negligence, 

Building or structure, § 276, p. 1216, n. 

72; § 276, p. 1218, n. Si 
Condition of floors open to public, § 274, 

p. 1212 

Construction, alteration or repair of build¬ 
ing, § 276, p. 1216, n. 68 
Maintenance of defective building or 
structure, § 276, p, 1217, n. 73 
Warning by defendant of defective condition, 
§ 271, p. 1206, n. 22 

Keliance on assumption that floor was reasonably 
safe, § 118, p. 717, n. 59 

Safe condition for protection of invitee, duty, § 
45, p. 527, n. 97; § 4o, pp. 531, 532, n. 3 
Slippery surface or condition, generally, post 
Slipping, generally, post 
Smooth surfaces, § 81, pp. 587-589 
Unevenness or slope in, § 81, pp. 585, 586 
Washing by porter causing injury to store cus¬ 
tomer, § 45, p. 534, n. 27 
Wax, post 

Foreign statute or ordinance, 

Pleading, § 187, p. 886 

Service of notice of injury in action under, | 180, 
p. 865 
Foreseeability, 

Effect on violation of statute or ordinance as neg- 
ligence, § 19, p. 422, n. 53 


Foreseeabil i ty—Continued, 

Element or test, 

Intervening act is efficient cause, § 11, p. 688 
n. 18 

Intervening cause will relieve wrongdoer of 
liability, § 111, pp. 697 to 700 
Proximate cause, § 109, pp. 665-673 
Questions of law or fact, § 264, pp. 1189, 1199 
Forgetfulness, 

Danger as contributory negligence, § 120, pp. 726,. 
727 

Momentary forgetfulness of child, § 148 
Question of law or fact, § 257, p. 1167, n. 56. 
Negligence, § 2, p. 330 
Form, 

Instructions, 

Comparative negligence, § 299, pp. 1258-1261 
Contributory negligence, § 294, pp. 1246-1248 
Notice of injury, § 180, pp. 863-865 
Remedy, § 176 

Conflict of laws, § 177, pp. 857, 858 
Fraud or deceit, 

Element of actionable negligence, § 2, p. 326 
Manufacturer or seller of article, § 100, p. 634 
Pleading fraud in negligence action, § 183, p. 869, 
n. 42 

Freezing of water pipe causing injury, § 81, p. 583, n. 
65 

Frequenter of premises, § 32, p. 488 
Fright, duty to anticipate, § 4, p. 333, n. 7 
Brightening animals, 

Acts or conditions on property frightening ani¬ 
mals on adjacent highway, § 80 
Injury to frightened animal as caused by thing 
causing fright, § 114 

Liability for use or presence of thing calculated 
to frighten, § 64 

Proximate cause of injuries by frightened animal,. 
§ 114 

Fruit trees, proximate cause of injury to trees treated 
with chemical jury question, § 205, p. 1199, n. 64 
Fumes, res ipsa loquitur, § 220(12), p. 1037 
Fumigation, failure to procure license as proximate 
cause, question of law or fact, § 264, p. 1189, n. 94 
Funeral, guest or gratuitous passenger and vehicle op¬ 
erator going to, common or joint enterprise, § 168,. 
p. 825, n. 13 

Furnace, negligent installation, 

Furnace sold or constructed, § 280, p. 1222, n. 4 
Proximate cause of injury, question of law or fact, 
§ 280, p. 1222, n. 14 

Furnishing appliances for use of others, § 70 
Gambling, use of property injured for, as defense, §■ 
181, p. 866, n. 97 
Garages, 

Evidence of negligence, fire originating in aban¬ 
doned garage, § 243, p. 1076, n. 90 
Smoking in automobile as negligence causing in¬ 
jury to garage by fire, § 243, p. 1076, n. 91 
Gas or gasoline stove or range, 

Distributor’s liability, injuries from installation 
of improperly constructed range, | lOO, p. 638, 
n. 64 

Evidence of causal connection, between negligence 
and manufacturing or supplying and injury, ^ 
244, p. 1097 

Gas pipe line leak, attractive nuisances^ § 29(12), p. 47T 
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Gas using instrumentality, seller’s liability for negli¬ 
gent installation, § 100, p. 638 
Gasoline, 

Duty of care of shipper, § 66, p. 559 
Manufacturer as charged with knowledge of 
chemical composition and harmful effects, § 
100, p. 624, n. 98 

Spilling as intervening cause, § 112, p. 702, n. 11 
Gasoline engine, attractive nuisance, § 29(12), p. 472 
General denial or issue, 

Availability of defense of unavoidable accident 
under, § 197 

Evidence of contributory negligence under plea of 
contributory negligence and a general denial, 
§ 201, p. 951 

Issues raised by, and evidence admissible under, 
§ 201, pp. 947-951 
Plea of. 

Contributory negligence and general denial, § 
198, pp. 927, 928 
General issue, § 196, p. 920 
Kes ipsa loquitur as converting plea into affirma¬ 
tive defense relative to burden of proof, § 
220(9), p. 1023 
Special pleading, 

Matters covered by general denial or issue, § 
197 

Special defenses not admissible under, § 197 
General verdict, 

Consistency with special findings, § 304, pp. 1268, 
1269 

Negligence action, § 303 
.Glass, 

Evidence as to negligence, glass in soft drink bot¬ 
tle, § 243, p. 1077, n. 20 

Manufacturer’s liability, injuries from glass in 
powder for decorating walls, § 100, p. 632, n. 
6 

Res ipsa loquitur, 

Particular defects or occurrence, § 220(12), p. 
1037, n. 79 

Pleading injuries to restaurant patron when 
glass broke invoking doctrine, § 187, p. 
895, n. 52 

Golf, 

Assumption of risk by golfer or caddy, § 174, p. 
853, n. 90 

Ball driver’s duty to give notice or warning, § 89, 
. p. 599 

Care.required of golfer to avoid injury to himself, 
.§ 118,. p. 711, n. 10 

-Care to avoid injury to others from ball, duty, § 
64, p. '555, n. 10 

. Course owner’s liability for third person’s act, § 
92, p. 605, n. 9 
■ Evidence, 

Negligence, 

Ball injured person, § 243, p. 1067, n. 35 
j Injury to store customer by another cus¬ 
tomer swinging golf club, § 243, p. 
'1081, n. 69 

! precautions against injury by golfer’s 
b^ll ,^triking person, § 243, p. 1087, 
n.- 9 

j Instructor’s directions to pupil as proximate 
cause, 5^112, p., 7,Ql, 11. 10 


Golf—Continued, 

Manner in which course was laid out as proximate 
cause, § 112, p. 702, n, 10 
Operation of course with fairways running paral¬ 
lel and played in opposite directions, § 76, p. 
573, n. 59 

Questions of law or fact. 

Contributory negligence, failure to observe or 
take precautions against danger from 
ball, § 257, p. 1171, n. 72 
Failure of golf course to enforce safety rules, 
§ 271, p. 1206, n. 22 

Negligence in respect to golf ball striking per¬ 
son, § 252, p. 1133, n. 11 

Reliance by golfer on care of others, § 118, p. 717, 
n. 54 

Gondola car, attractive nuisance, § 29(12), p. 475, n. 80 
Good faith, act or omission in, as negligence, § 2, p. 
330 

Grandstand, manufacturer’s or builder’s liability, § 
100, p. 631, n. 94 

Gratuitous licensee, § 32, pp. 487, 488 
Duty toward, § 35, p. 492, n. 7 

Condition of premises, § 35, p. 496, n. 53 
Warn of danger, § 35, p. 5C0 

Gratuitous service, ordinary or reasonable care in 
case of, § 11, p. 399, n. 64 

Gravity yard, sufficiency of safeguards against injury 
to infants, § 29(8), p. 467 
Greasy floor, 

Contributory negligence, failure to observe danger 
or take precautions against danger, question 
of law or fact, § 257, p. 1169, n. 62 
Evidence, 

Causal connection between negligence and in¬ 
jury, store floor, § 244, p. 1099, n. 2 
Condition of floor before accident, § 230, p. 
1046, n. 76 

Knowledge of defects or dangers, store floor, 
§ 243, p. 1086, n. 3 

Negligence in injury from condition of store 
floor, § 243, p. 1082, n. 73 
Res ipsa loquitur, § 220(12), p. 1038, n. 93 
Great care, § 13 

Gross contributory negligence, question for jury, § 254, 
p. 1152, n. 98 

Evidence from which different conclusions may be 
drawn, § 255, p. 1159, n. 40 

Gross negligence, § 8, pp. 371-374 

Comparison of culpable negligence, § 1, p. 322 
Contributory negligence as defense to action found¬ 
ed on, § 131, p. 753 

Degree of care required as to infant, § 12, p. 401 
Directed verdict or peremptory instruction on 
ground of contributory negligence, § 251, p. 
1128 

Evidence, § 246 

Admissible under allegation of, 

Gross negligence, § 201, pp. 946, 947 
Simple and of gross negligence, § 201, p. 
947 

Failure to exercise ordinary care to avoid injury 
to another after discovery of peril, § 136, p. 
759 

Imputed contributory neglig«ice in case of de- 
. fendant’s gross negligence, § 157, p. 798 
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Gross negligence—Continued, 

Inference of willfulness or wantonness in injury to 
licensee, § 37 

Instructions, § 289, pp. 1238, 1239 
Plaintiff’s negligence, f 296 
Pleading, 

Allegation of simple negligence as not war¬ 
ranting recovery for, § 201, p. 946 
Sufficiency of allegation that injury was wil¬ 
fully, recklessly or wantonly inflicted, § 
190, p. 909, n, 55 

Use of word gross in declaration, complaint 
or petition, § 187, pp. 901, 902 
Presumption of willfulness or wantonness from 
gross negligence, § 204, p. 957 
Questions of law or fact, 

Defendant’s negligence, § 252, pp. 1134, 1135 
Happening of accident ground for submission 
of defendant’s negligence to jury, | 253, p. 
1143 

Plaintiff’s gross negligence as ground for di¬ 
rected verdict, § 251, p. 1128 
Violation of statute as, § 19, p. 422 

Group, breach of duty owed to person as member of, 
§ 4, pp. 347-350 

Guard, 

Attractive nuisance doctrine as to infant licensees, 
I 41 

Dangerous places or instrumentalities, f 85, pp* 
593-595 

Duty to guard. 

Against intrusion of trespassers, § 24, pp. 443, 
444 

Infant trespasser, § 27, p. 451 
Infants from injury, ■§ 29(8), pp. 465-468 
Property to protect persons on adjoining 
premises, § 59 

Stairways, entrance, § 81, p. 587 
Evidence, 

Safeguards against injury, § 236 
Subsequent repairs or changes as evidence of 
practicability of safeguards before injury, 
f 225, p. 1044 

Exposure of dangerous agency or instrumentality 
without guard, |§ 67, 68, pp. 560-562 
Pleading dangerous or defective condition from 
want of guard, § 187, p. 884 
Presumption of negligence from violation of ordi¬ 
nance or statute prescribing safeguard, § 204, 
p. 956, n. 80 

Questions of law or fact, 

Contributory negligence, failure to observe 
danger or take precautions against dan¬ 
ger from unguarded stairway, § 257, p. 
1169, n. 60 

Negligence with respect to guarding of eleva¬ 
tor shaft, § 277, p. 1219, n. 82 
Precautions by defendants to guard against 
injury from defect or danger, '§ 271, pp. 
1205-1207 

Guardian’s negligence, imputation to child, instruc¬ 
tions, ^ 298, p. 1255 

Guest, 

Imputation of negligence of operator of vehicle to 
guest,., 

Contributory negligence, i 168^ pp. 817-833 


Guest—Continued, 

Imputation of negligence of operator of vehicle to 
guest—Continued, 

Evidence, § 249, p. 1112 
Instruction, § 298, pp. 1255-1257 
Liability of person for guest’s negligence, § 90, p. 
601, n. 83 

Petition of automobile guest showing proximate 
cause was host’s negligence as demurrable, i 
188, p. 904, n. 80 
Premises as licensee, | 32, p. 489 
Recovery by guest in motor vehicle against rail¬ 
road for injuries in collision as dependent on 
comparative negligence, § 171, p. 838, n. 46 
Gutters, res ipsa loquitur, § 220(12), p. 1038 
Habit, 

Evidence, 

Indicative of knowledge of defect or danger 
§ 233 

Issue of care or negligence, § 237, pp. 1059 
1060 

Sobriety or drunkenness, § 242 
Sufficiency to establish injured person’s due 
care, § 247, p. 1108, n. 9 

Existence of habit on which another had, right to 
rely as jury question, § 251, p. 1115, n. 70 
Licensees, habitual users of property, § 32, p. 488 
Owner’s duty to trespasser, effect of habitual 
trespasses, § 24, p. 445 

Hair dryer, res ipsa loquitur, § 220(12), p. 1037, n. 86 
Hair dye, 

Distributor’s liability for injuries from use by 
beauty operator, § 100, p. 624, n. 2 
Inherently dangerous article, § 100, p. 625 
Negligence in manufacture or sale, question of law 
or fact, § 280, p. 1221, n. 2 
Handrails, 

Absence or defect in rail as proximate cause, § 
112, p. 701, n. 10 

Duty to maintain on stairways, § 81, p. 586 
Store patron’s right to protection afforded by or¬ 
dinance requiring, f 45, p. 530, n. 99 
Happening of accident injury, 

Mere happening as ground for submission of neg¬ 
ligence to jury, § 253, p. 1143 
Presumption or inference of negligence, § 221(1), 
pp. 985-987 

Res ipsa loquitur, generally, post 
Statement in instructions as not raising presump¬ 
tion, § 281, p. 1225, n. 47 
Hardwood floors, § 81, p. 588 

Harm, necessary consequence of defendant’s action or 
incident of activity, f 6, p. 368 
Harmful force, setting in motion, § 2, p. 326 
Hazard, increase of licensee’s hazards, § 35, pp. 498, 
499 

Hazardous character of certain work as question of 
fact, § 251, p. 1115, n. 70 
Health, 

Injury impairing, § 6, p. 368 
Pleading willful or wanton misconduct in action 
for death from false information as to, § 190, 
p. 908, n. 39 

Heat, 

Intervening cause, ^ 115, p. 705 

Use of fire for heating purposes, § 72, pp. 667, 568 
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Heedlessness, 

Disregard of consequences as element of willful¬ 
ness or wantonness, § 9, pp. 381-383 
Synonymous term, § 1, p. 314 
Heirs, liability for injuries from defective or unsafe 
condition of property, § 93 

Helpless peril as essential to last clear chance, § 137, 
p. 766 

Helpless persons, duties with respect to, 54 to 58, 
pp. 549-552 

Hidden defects or dangers, 

Oare to protect persons on premises, § 83 
Invitees, duty to. 

Keep premises safe for, % 50, p. 541 
Warn invitees of peril, § 45, pp. 526-533 
Liability for injuries by hidden defects in build¬ 
ing, § 81, p. 581, n. 40 
Licensee’s injury, § 38 

Child licensee in use of premises as play¬ 
ground, % 40, p. 507 

Obscuration as relieving injured person from con¬ 
tributory negligence, § 119, p. 721, n. 72; ■§ 120, 
p. 725, n. 1 

Protection of users of private way, § 75 
Public resort keeper’s duty to warn of dangers, § 
76 

Structural defects in building, § 81, p. 580 
Highest degree of care, § 13 

Highway commission, contractors, or employees as li¬ 
censees, § 32, p. 482, n. 1 
Highways, 

Guard excavations on premises near thoroughfare, 
duties, § 85, p. 594 

Notice or warning to users of defective or ob¬ 
structed road on privately owned land, § 89, p. 
599 

Onlookers of operation on highway, duty to, § 61 
Persons on adjacent highway, duties to, § 60 
Places abutting on highway, duties, §§ 77-80, pp, 
573-577 

Hoists and hoisting apparatus. 

Duties with respect to hoist, § 82 
Lessor’s duty, § 70 

Protect child from injury, § 68, p. 561, n. 82 
Escape of sparks, hoisting engines, § 72, p. 568 
Evidence, 

Liability under attractive nuisance doctrine, 
§ 245 

Negligence in erection, maintenance, etc., § 
243, p. 1077 

Precautions against injury from, § 243, p. 1087 
Liability of person supplying for another’s use, 
§ 98, p. 617, n. 42 

Plea of estoppel in action for injury as plea of 
contributory negligence, § 198, p. 925, n. 50 
Hoistways, 

Evidence, 

Causal connection between negligence and 
injury in or about, § 244, p. 1098 
Negligence in injury in or about, § 243, pp. 
1083, 1084 ' 

Negligence in injury on or about hoistway as 
question of law or fact, § 277 

Holes, 

Attractive nuisance, hole near public road, § 29 
(12), p. 473, n. 43 


Holes—Continued, 

, Contributory negligence, 

Avoidance of injury from known and appre¬ 
ciated dangers, § 121, p. 728, n. 25 
Failure to observe or take precautions 
against danger, § 257, p. 1169 
Forgetfulness or inattention to danger, § 121, 
p. 727, n. 18 

Failure to use cover for, § 85, p, 595 
Licensee’s injury, § 35, p, 497 
Presumption of negligence from happening of 
accident or injury, § 220(1), p. 987 
Questions of law or fact. 

Negligence with respect to holes in or about 
building or structure, § 276, p. 1216, n. 72 
Precaution against injury by barriers or 
warning lights, § 271, p. 1206, n. 22 
Traveler’s injuries, hole on property abutting on 
highway, § 78 

Horseback riding, evidence of other accidents, action 
for injuries by fall from horse, § 234, p. 1053, n. 
63 

Hot ashes, negligence of defendant and proximate 
cause of injury by hot ashes as questions of law 
or fact, § 278 

Hot water heater or system. 

Evidence of negligence in maintenance or opera¬ 
tion, § 243, p. 1077 

Seller’s liability for negligent installation, § 100, 
p. 638, n. 63 

Hotels, evidence, 

Faulty condition of elevator before accident, 
guest’s action for injury, § 230, p. 1046, n. 75 
Manner of operation before accident, elevator pas¬ 
senger’s action for injuries, § 234, p. 1053, 
n. 68 

Housemover’s duty. 

Furnish safe ingress and egress to tenant occupy¬ 
ing house during removal, § 48, p. 538, n. 63 
Provide safe premises for tenant of house, § 45, 
p. 532, n. 12 

Humanitarian doctrine, §§ 136-139, pp. 754r-781 

See, also. Last clear chance, generally, post 
Burden of proof, § 213 

Defendant’s negligence was proximate cause 
as affected by doctrine, § 209, p. 971 
Evidence, § 248 

General demurrer to evidence, § 251, p. 1122, n. 45 
Instructions, § 300, pp. 1261-1263 

Sole cause instructions, § 281, pp. 1226, 1227 
Pleading, 

Disclosure of contributory negligence, theory 
based on doctrine, § 193, pp. 911-913 
Invocation of doctrine, § 191 
Questions of law and fact, § 263, pp. 1181-1183 

Humanity of doctrine as basis for attractive nuisance 
doctrine, § 29(2), p. 460 

Hunters, guest or gratuitous passenger and vehicle 
operator, common or joint enterprise, § 168, p. 
825, n. 13 

Husband and wife, 

Contractor’s liability for injuries to owner’s wife, 
§ 95, p. 612, n. 90 

Diminution of damages in suit by contributorily 
negligent, husband and child of deceased per¬ 
son, § 172, p. 841, n. 83 
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Husband and wife—Continued, 

Duty of owner’s wife to keep premises safe for 
third person, § 74, p. 572 

Gratuitous licensor of husband, wife as, § 35, p. 
493, n. 20 

Imputed negligence, § 159 

Presumptions and burden of proof, § 219, pp. 
984, 985 

Questions of law or fact, § 261, p. 1176 
Vehicles, 

Contributory negligence of spouse operat¬ 
ing vehicle to other spouse who is 
passenger or guest, § 168, pp. 825-829 
Evidence to impute negligence of spouse 
driving to other spouse as occupant, 
§ 249, p. 1113 

Husband’s negligence in driving wife’s 
automobile in wife’s absence to wife, 
§ 168, p. 809, n. 31 

Instruction on comparative negligence 
where driver was passenger’s hus¬ 
band, § 299, p. 1257, n. 95 
Wife’s negligence in driving community 
automobile as imputed to husband, 
§ 168, p. 807, n. 18 

Liability of wife of property owner, § 94, p. 610 
Manufacturer’s or seller’s liability to wife of 
buyer of article, § 100, p. 620, n. 65 
Notice by husband and wife of injury and claim, 

§ 180, p. 862 

Owner’s wife as third person within rule con¬ 
cerning contractor’s liability, § 95, p. 614, n. 5 
Questions of law or fact. 

Negligence of defendant toward employee’s 
wife, § 272, p. 1209, n. 31 
iStatus of wife of repairman on premises, § 
272, p. 1207, n. 30 

Reliance on injured person’s status as licensee 
by husband residing in residence owned by 
wife, § 35, p. 501, n. 38 

Seller’s liability for injuries to purchaser’s wife 
from negligent installation of article or in¬ 
strumentality, § 100, p. 638 
Vendor of washing machine holding itself out as 
manufacturer as liable for injuries to pur¬ 
chaser’s wife, § 100, p. 633, n. 19 

Ice, 

Duty to repair or remedy dangerous condition 
caused by ice, § 88 

Evidence of negligence in case of slipping in ice 
storage room, § 243, p. 1080, n. 59 
Injury to persons on adjoining premises from 
sliding ice, § 59, p. 552, n. 77 
Notice of injury and claim as condition precedent 
to action for injury caused by, § 180, p. 860 
Questions of law or fact, 

Contributory negligence in failure to observe 
or take precautions against danger, § 257, 
p. 1169, n. 60; § 257, p. 1171 
Negligence in case of ice falling from roof, § 
276, p. 1216, n. 72 

Proximate cause of injury, § 264, p. 1186, n. 
76 


Ice—Continued, 

Steps or walks, § 81, p. 589 

Contributory negligence, failure to observe 
danger or take precautions against dan¬ 
ger, question of law or fact, § 257, p. 
1169, n. 60 

Evidence of negligence, § 243, p. 1067, n. 35 
Knowledge of danger of ice, 

Evidence of defendant’s knowledge, § 243',. 
p. 1085, n. 98 

Question of law or fact, § 270, p. 1204,. 
n. 18 

Idiot, attributing negligence to, § 2, p. 327 
Ignorance, exoneration by ignorance of facts, § 5, p. 
351, n. 44 

Ill persons, duties with respect to, §§ 54-58, pp. 549- 
552 

Ill will, element of willfulness, § 9, pp. 383-385 
Illegal purpose, effect on status of entrant in place 
of business or public resort, § 44, p. 520 
Illegality as element of actionable negligence, § 2, pp^ 
329, 330 

Immaturity of injured person as affecting sufficiency 
of care, § 12, pp. 400, 401 

Imminent danger or peril, 

Instruction on care required of plaintiff in, § 
295, pp. 1250, 1251 

Last clear chance doctrine’s applicability as de¬ 
pendent on, § 137, pp. 764-769 
Questions of law or fact, 

Oontributory negligence in rescue of person or 
property from peril, § 258 
Extent of danger zone where one in peril 
could be seen by negligent actor, § 263, p. 
1182, n. 65 

Humanitarian doctrine, § 262, p. 1182, n. 65 

Implied agency of vehicle operator for owner occu¬ 
pant, § 168, p. 811, n. 39 

Implied invitation. 

Enter on or use property, §§ 43(1), 43(3) 

Licensee by implied invitation, § 32, pp. 487, 488 
Implied knowledge or notice of defect or danger, § 
5, pp. 352-365 

Manufacturer or seller of article, § 100, pp. 635- 
637 

Implied negligence, defendant’s negligence implied in 
term contributory negligence, § 116, pp. 708, 709 

Imputed knowledge or notice of defect, danger, or 
peril, § 5, pp. 352-365 

Actual or imputed knowledge as essential to con¬ 
tributory negligence, § 119, pp. 720-722 
Contributory negligence by exposure to danger, 
§ 121, p. 729 

Last clear chance doctrine, § 137, pp. 770-774 

Imputed negligence, §§ 157-168, pp. 797-833 
Agents, ante 
Bailment, ante 
Coemployees, § 166 

Negligence in operation of vehicle, § 168, p. 
832 

Common enterprise, ante 
Community property, § 159 

Negligence of operator of community vehicle 
as imputable to other member of com¬ 
munity who is present, § 168, pp. 828, 829 
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Imputed negligence—Continued, 

Community property—Continued, 

Wife’s negligence in driving community au¬ 
tomobile as chargeable to husband, § 168, 
p. 807, n. 18 

Concurrent negligence, ante 
Conflict of laws, § 157, p. 798 
Custodians, ante 

Endangered person and rescuer, § 167 
Evidence, § 249, pp. 1111-1114 

Admissible under plea of contributory neg¬ 
ligence, § 201, p. 951 
Fellow servants, ante 
Gross negligence of defendant, § 157, p. 798 
Husband and wife, ante 
Infants, post 

Instructions, § 298, pp. 1254-1257 

Comparative negligence where driver of ve¬ 
hicle was passenger’s husband, § 299, p. 
1257, n. 95 

Negativing imputed negligence in sole cause 
instructions, § 281, p. 1227 
Joint enterprise, post 
Landlord and tenant, § 164 

Negligence of lessee of automobile to lessor, 

§ 168, p. 808, n. 22 
Master and servant, post 

Negativing in plaintiff’s pleading, § 194, pp. 918, 
919 

Negligence of defendant essential, § 157, p. 798 
Owners or occupants of vehicles, § 168, pp. 807- 
833 

Parent and child, post 
Passengers, post 

Persons liable, § 90, pp. 602, 603 
Plea or answer, § 198, p. 933 
Presumptions and burden of proof, § 219, pp. 983- 
985 

-Questions of law and fact, § 261, pp. 1176-1179 
Representative other than agent, § 161 
Servant’s negligence. Master and servant, gen¬ 
erally, post 

Statutory provisions, post 

Unauthorized user of property and owner, § 161 

Vehicles, post 

Vendor and purchaser, § 165 

Conditional vendee’s negligence to conditional 
vendor of vehicle, § 168, p. 809 
Willful or gross negligence of defendant, § 157, p. 
798 

Inaction, mere inaction as negligence, § 18 
Inadvertence, 

Characteristic of negligence, § 1, p. 309 
Conduct evincing reckless disregard of rights of 
others, § 9, p. 382, n. 65 
Excuse for negligence, § 3, p. 331 
Injuries to person inadvertently trespassing, f 24, 
p. 446 

Synonymous term, § 1, p. 314 
Violation of statute or ordinance accompanied by 
recklessness as culpable negligence, § 1, p. 322 
Inattention, 

Characteristic of negligence, § 1, p. 309 
Danger as contributory negligence, % 120, pp. 726, 
727 

Child’s inattention, § 148 


Inattention—Continued, 

Danger as contributory negligence—Continued, 
Last clear chance, injured person unaware of 
peril due to, § 137, pp. 768, 769 
Synonymous term, § 1, p. 314 

Incidental causes, matter to be proved, § 200, p. 939 
Incidental facts as admissible under specific allega¬ 
tion of negligence, § 201, p. 944 
Incompetency, 

As negligence, § 1, p. 316 

Distinction between negligence and incompetency, 

I 1, p. 316 

Increase of hazard to licensee, § 35, pp. 498, 499 
Incurred risk, § 174, pp. 848-854 

See, also, Assumption of risk, generally, ante 
Independent contractors, 

Contributory negligence of, as imputable to owner 
of vehicle, § 168, p. 809 

Duty of care when in control of elevator or hoist, 

§ 82, p. 591 

Duty to anticipate danger or injury from unsup¬ 
ported wall, § 81, p. 582, n. 63 
Liability for injury as question of law or fact, § 
266, p. 1200 

Owner’s or occupant’s duty to protect invitees 
against acts of. § 45, p. 533, n. 20 
Pleading builder was independent contractor, ac¬ 
tion for fall into excavation, § 184, p. 870, n. 
57 

Indirect evidence, inference of negligence, res ipsa 
loquitur, § 220(3), p. 998, n. 32 
Inducement to enter premises, attractive nuisance doc¬ 
trine as dependent on, § 29(6) 

Infant licensees, § 41, p. 508 
Industrial commission’s, 

Order for safety of building, violation, § 81, p. 582, 
n. 52 

Rules, causal connection between violation of rules 
and injury as essential, § 105, p. 654, n. 43 
Industrial purposes, use of fire for, § 72, pp. 567, 568 
Inescapable peril within last clear chance doctrine, § 
137, p. 767, n. 6 

Inevitable accident, § 21, pp. 429, 430 
Instructions, § 301 

Question of law or fact, § 264, pp, 1192, 1193 
Infants, 

Architect’s liability for injury to child in building 
constructed under his plans, § 95, p. 615 
Assumption of risk, § 174, p. 854 
Attractive nuisance, generally, ante 
Attributing negligence to infant, § 2, p. 327 
Condition or use of land or buildings, duties to¬ 
ward infants, § 74, pp. 569 to 572 
Contributory negligence, §§ 144-149, pp. TO^794 
Age at which chargeable, § 145, pp. 785-788 
Care required in general, § 146, pp. 788-792 
Evidence, 

Freedom from contributory negligence, § 
247, p. 1105, n. 72 

Standard of conduct required of minor, | 
247, p. 1105, n. 65 

Imputation of vehicle operator’s negligence to 
minor occupant, § 168, p. 821, n. 86 
Joint enterprise, § 168, p. 815, n. 60 
Operator as minor occupant’s agent, § 168, 
p. 811, n. 33 
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Infants—Continued, 

Contributory negligence—Continued, 

Instructions, 

Care required of child, § 295, pp. 1251, 
1252 

Imputation of another’s negligence to 
child, § 298, p. 1255 

Knowledge and appreciation of danger es¬ 
sential, § 148 

Particular acts and omissions, § 149, pp. 792- 
794 

Plea of minor’s contributory negligence, § 
198, pp. 932, 933 

Pleading negativing in action for minor’s in¬ 
jury, § 194, p. 917 

Presumptions and burden of proof, § 218, pp. 
980-983 

Questions of law or fact, § 260, pp. 1174-1176 
Reduction of damages for minor employee’s 
injuries, comparative negligence statute, 
§ 172, p. 842 

Reliance on care of others, § 147 
Vehicle owner lending automobile to infant, 
^ 168, p. 808, n. 22 
Custodians, generally, ante 
Dangerous agencies or instrumentalities, 

Duties of care toward children, § 66, pp. 558, 
559 

Placing dangerous article in child’s hands, § 
69 

Definition of »child” or ^‘children”, § 23, p. 437 
Directed verdict on issue of negligence in injuries 
caused by, § 251, p. 1125, n. 73 
Evidence, 

Capacity and intelligence of child, § 227 
Causal connection between negligence and in¬ 
jury by child in store, § 244, p. 1098, n. 99 
Freedom from contributory negligence, | 247, 
p. 1105, n. 72 

Knowledge or notice of danger by fire in in¬ 
cinerator, § 243, p. 1085, n., 94 
Last clear chance, § 248, p. 1110, n. 31 
Liability for injuries under attractive nui¬ 
sance doctrine, § 245 
Negligence, 

Boiler explosion killing child on side¬ 
walk, •§ 243, p. 1076, n. 97 
Fall of child through skylight, § 243, p. 
1079, n. 48 

Fire causing injury, § 243, p. 1076, n. 91 
Injury to child by wire picked up on 
sidewalk, § 243, p. 1076, n. 95 
Store customer’s injury by child on tri¬ 
cycle, § 243, p. 1081, n. 69 
Playground rule, liability for injuries under, 
§ 245 

Pleading fact as essential to admission of 
proof that child was non sui juris, § 201, 
p. 950, n. 94 

Precautions against injuries, 

Absence of precautions by defendant, § 
236, p. 1058, n. 28 

Fire in incinerator, § 243, p. 1087, n. 15 
Store, § 243, p. 1088, n. 25 
Standard of conduct required of minor, § 247, 
p. 1105, n. 65 


Infants—Continued, 

Evidence—Continued, 

Trespassing child burned by fire in incinera¬ 
tor, I 244, p. 1100, n. 16 

Exposure of things attractive and dangerous to 
children without guard or warning, § 68 
Express invitation to, enter on or use property, | 
43(2), p. 509, n. 48 

Fall of pile of material near sidewalk on child’s 
attempt to climb on it, § 79 
Imputed negligence, 

Another’s negligence to child, 

Contributory negligence of child as ques¬ 
tion of fact, effect of statute relating 
to imputation, § 260, p. 1175, n, 9 
Instructions, § 298, p. 1255 
Parent’s or custodian’s negligence, § 160, 
pp. 801-803 

Child’s negligence to parent, § 160, p. 803 
Negligence in operating vehicle to parent 
as owner or occupant, § 168, pp. 830, 
831 

Custodian’s negligence to parent, § 163 
Instructions on care required of children, § 295, 
pp. 1251, 1252 

Intervention by child as intervening efilcient 
cause, § 111, pp. 692, 693 
Invitation, 

Children to cross dangerous place as proxi¬ 
mate cause, § 112, p. 701, n. 9 
Minor’s parent as invitation to child, § 43(1), 
p. 509, n. 25 

Invitees or business visitor, § 52 

Attractive nuisance doctrine as applicable, § 
29(5), p. 464; § 29(9) 

Child accompanying customer into store, $ 
45, p. 521, n. 72 

Entrant on premises of store as invitee, § 44, 
p. 521, n. 69 

Intention to become customer as essential to 
status as, § 44, p. 521, n. 75 
Miscellaneous purposes or circumstances af¬ 
fecting status as, § 43(4), p. 518 
Proper lookout by infant invitee, § 146, p. 790, 
n. 97 

Status of child entering with owner’s or oc¬ 
cupant’s acquiescence, § 43(3), p. 513, n. 57 
Store’s duty to care for infant licensee in¬ 
jured, § 55, p. 550, n. 43 

Licensees, § 32, p. 487; §§ 39-41, pp, 504-508 
Attractive nuisances, ^ 41 
Entering premises of store, § 32, p. 485 
Pleading in action for injury from slot ma¬ 
chine, § 186, p. 876 

Willful or wanton negligence toward infant 
licensees, § 37, p. 503, n. 62 
Measure of ordinary or reasonable care by, § 11, 
p. 398 

Natural and probable consequence as element or 
test of , proximate cause, § 108, p. 663, n. 12 
Negligence, presumptions and burden of proof. 
Defendant in action for child’s injury, § 216 
Infant defendant,, § 217 

Notice by infant of injury and claim, § 180, p. 862 
Parent and child, generally, post 
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Infants—Continued, 

Pleading, 

Actual or implied invitation in action for in¬ 
jury while playing around dangerous ma¬ 
chinery or place, § 186, pp. 875, 876 
Cause of action for injuries based on attrac¬ 
tive nuisance doctrine, § 187, p. 882, n. 99 
Willfulness or wantonness in petition for 
child’s death, § 190, p. 908, n. 40 
Presumptions and burden of proof, §§ 216-218, pp. 
980-983 

Private vehicles, duty to avoid injury to infant by 
such vehicle, § 73 

Property owner’s liability for minor’s death, § 91, 
pp. 603, 604 
Questions of law or fact. 

Care toward child on step of ice wagon, § 272, 
p. 1209, n. 31 

Contributory negligence of children, § 260, pp. 
1174-1176 

Negligence with respect to attractive nuisance, 
§273 

Physical impossibility of act, § 251, p. 1115, n. 

70 

Proximate cause, § 264, p. 1185, n. 74 

Foreseeability of consequences of leaving 
explosive substances accessible to 
children, § 264, p. 1189, n. 1 
Negligence of defendant in attractive nui¬ 
sance case, § 273, p. 1231 
Status of injured infant as invitee, licensee or 
trespasser, § 272, pp. 1207, 1208, n. 30 
Reliance on infant’s exercise of care, § 15, p. 404 
Safeguarding children against injury by fire, § 72, 
p. 565 

Seller of dangerous article to child as liable for 
injury, § 100, p. 625 

Shoe retailer’s duty to ascertain defects causing 
child’s death from infection, § 100, p. 637, n. 

55 

Special demurrer to pleading in action for child’s 
death, § 187, p. 892, n. 16 
Sufficiency of care as to immature child, § 12, pp. 

400, 401 

Tampering by child with dangerous article as in¬ 
tervening efllcient cause, § 112, p. 701 
Transmission of contagious diseases by placing af¬ 
flicted children in boarding house, § 71 
Trespassers, 

Duties to infant trespassers, §§ 27-29(15), pp. 
450-480 

Pleading willfulness or wantonness in petition 
for injuries, § 190, p. 908, n. 40 
Walls, generally, post 

Warning child of danger, as duty, § 89, p. 599 
Inferences, 

Contributory negligence as question of law or fact. 
Disabled person’s contributory negligence 
where inferences uncertain, § 260, pp. 
1174-1176 

Effect of inferences from evidence, § 255, pp. 
1157-1166 

Instructions, § 282, pp. 1227-1229 
Jury’s right to draw inferences in determining 
cause of injury, § 264, p. 1187, n. 82, 83 
Presumptions and burden of proof, generally, post 
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Inferences—Continued, 

Proximate cause as jury question in view of in¬ 
ferences from evidence, § 265, pp. 1198, 1199 
Res ipsa loquitur, generally, post 
Inflammable qualities, seller’s duty to notify buyer, § 
100, p. 623, n. 91 
Inflammable substance, 

Contributory negligence in use of, question of law 
or fact, § 257, p. 1168, n. 59 
Duty of care against injury by fire, § 72, pp. 566, 
567 

Escaping from premises causing injury, § 66, p. 
560, n. 59 

Ingress, ■ duty to provide safe means for invitees, § 48, 
pp. 538-540 
Inherent danger, 

Burden of proof as to article causing injury, § 
208, p. 967 

Liability of manufacturers and vendors of in¬ 
herently dangerous articles, § 100, pp. 618- 
638 

Res ipsa loquitur doctrine as applicable to inher¬ 
ently dangerous instrumentality, § 220(10), p. 
1032 

Injuries, 

Act of God, § 21, pp. 429-434 

Adjoining premises, duty of care to avoid injury 
of persons on, § 59 
Animals, ante 

Attractive nuisance, §§ 29(1)-29(15), pp. 456-480 
Burden of proof of injury sustained, § 208, p. 968 
Cause of accident or injury, generally, ante 
Condition of building or other structure, § 81, pp. 
577-590 

Connection between negligence and injury as mat¬ 
ter to be proved, § 200, pp. 938, 939 
Customers, generally, ante 
Dangerous agencies or instrumentalities, §§ 66-73, 
pp. 557-569 

Definition and nature of negligent injury, § 1, p. 
324 

Dumbwaiter falling causing injury to infant, § 
82, p. 591, n. 38 

Duties with respect to injured persons, §§ 54-58, 
pp. 549-552 

Avoidance of injury, § 4, pp. 340-344 
Evidence, 

Acts after injury, §§ 224, 225, pp. 1042-1045 
Acts or conduct at or before the injury, § 226 
Admissibility under general issue that injury 
was caused by third person, § 201, p. 948 
Admissible under general or specific allega¬ 
tions, § 201 pp. 945, 946 
Fact, cause or nature and extent of injury, § 
221, p. 1041 

Manner and circumstances of injury, § 222 
Mere proof of accident and injury as insuffi¬ 
cient to support finding of negligence, § 
243, pp. 1073, 1074 
Other injuries, § 234, pp. 1051-1057 
Excavations on property abutting on highway 
causing injury, § 78 

False statement causing, § 20, pp. 427-429 
General duty to avoid injury to others, basis for 
attractive nuisance doctrine, § 29(2), p. 460 
Intent to injure another as element of willfulness, 
§ 9, pp. 383-385 
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Injuries—Continued, 

Jury case on proving injury and damage due to 
negligence, § 251, p. 1116, n. 77 
Lack of care as element of actionable negligent 
injury^ § 2, pp. 326, 327 

Legal wrong when negligence hurts only actor, i 
6, p. 368 

Licensees, §§ 35-41, pp. 491-507 
Obstructions on property abutting on highway 
causing injury, § 78 

Opportunity to avoid injury as element of last 
clear chance, § 137, pp. 774-776 
Particular instrumentalities, operations and 
places, §§ 64-89, pp. 555-600 
Penson complaining as element of actionable neg¬ 
ligence, § 6, pp. 366-368 

Persons attempting to save others from injury, § 
63 

Pleading, 

Allegations in declaration, complaint, etc., § 
189 

Connection between negligence charged and 
injury, § 188, pp. 903-906 
Plea of contributory negligence, connection 
between contributory negligence and in¬ 
jury, § 198, p. 930 

Power of defendant to avoid injury, § 191, pp. 
909-911 

Possibility or probability of injury as requiring 
reasonable anticipation of, § 5, pp. 360-362 
Precautions against injury from dangerous place, 
agency, etc., §§ 84-89, pp. 592-600 
Presumption of negligence, 

Frequent repetition of injuries, § 204, p. 956 
Happening of injury, § 220(1), p. 987 
Prevention of injury to ill, inflrmed or helpless 
person, duty, § 57 
Property, post 

Realization of probability as element of willful¬ 
ness or wantonness, § 9, pp. 380, 381 
Reasonable anticipation as element of actionable 
negligence, § 5, pp. 354-365 
Res ipsa loquitur as dependent on injury and de¬ 
fendant’s relation thereto, § 220(8), pp. 1006- 
1019 

Trespassers’ injuries, §§ 24-29(15), pp. 437-480 
Trespassing animals, § 31 

Variance between pleading and proof, §§ 951-953 
Violation of statute or ordinance as negligence as 
dependent on injuries which it was intended 
to prevent, § 19, pp. 422, 423 
TVant of premeditation and intent as element of 
negligent injury, § 3, p. 330, n. 87 
Innocence, 

Evidence of injured person’s innocence as evidence 
of defendant’s negligence, § 243, p. 1066, n. 33 
Peremptory instruction where evidence equally 
consistent with negligence and innocence, § 
251, p. 1124 
Insane persons. 

Act of, as efficient intervening cause, % 111, p. 693 
Actor inducing another’s insanity as liable for 
harm done by insane person to himself, § 108, 
p. 665 

Attributing negligence to, § 2, p. 327 
Contributory negligence of, as question of law or 
fact, § 260, p. 1174 


Insane persons—^Continued, 

Harm by, as breaking causation in bringing about 
insanity, § 111, p, 697, n. 83 

Insecticide, evidence of poisonous nature, § 243, p. 
1065, n. 28 

Inspection, 

Burden of proof of inspection to avoid injury to 
another, § 208, p. 969, n. 23 
Contributory negligence by failure to inspect, § 
120, p. 724, n. 88 

Dealer representing himself as manufacturer as 
liable for defects discoverable by, § lOO, p. 637 
Dealer’s or seller’s duty to inspect articles, § 
100, pp. 636, 637 

Injured parson’s duty to inspect to discover dan¬ 
ger, § 120, p. 722, n. 85 

Insurance agent on premises to inspect as in¬ 
vitee, § 43(4), p. 518 

Person inspecting property for sale or rent as in¬ 
vitee or business visitor, § 43(4), p. 517 
Premises, device or apparatus as precaution 
against injury, § 87 

Right of inspection as element of res ipsa loquitur, 
§ 220(8), pp. 1018, 1019 

Installation of article negligently, seller’s liability for 
injuries, § 100, p. 638 

Instructions, 

Acts of defendant as negligent, § 288, pp. 1235- 
1237 

Acts of God, § 301 
Assumption of risk, § 281, p. 1225 
Bailment, imputation of negligence between bailee 
and bailor, § 298, p. 1255 
Care required of, 

Children, § 295, pp. 1251, 1252 
Plaintiff, § 295, pp. 1248-1252 
Children and parents or guardians imputed neg¬ 
ligence, § 298, p. 1255 

Comparative negligence, § 299, pp. 1257-1261 
Concurrent causes, § 290, pp. 1243, 1244 
Contradictory instructions, ante 
Contributory negligence, ante 
Definitions, § 281, p. 1224, n. 36 
Act of God, § 301 

Contributory negligence, § 294, p. 1246 
Gross negligence, § 289, pp. 1238, 1239 
Joint enterprise between automobile driver 
and occupant § 298, p. 1256, n. 89 
Negligence, § 286 

Proximate and intervening causes, § 290, pp. 
1241-1243 

Res ipsa loquitur, § 282, p. 1228 
Willful, wanton or reckless acts, § 289, p. 
1239 

Degree and extent of plaintiff’s negligence, § 296 
Degree of proof, § 281, pp. 1225, 1226 
Degrees of care and of negligence, § 289, pp. 1237- 
1239 

Duty of defendant, § 287, pp. 1232-1235 
Emergency, 

Care required of plaintiff in, § 295, pp. 1250, 
1251 * 

Instructions in actions submitted on humani¬ 
tarian doctrine, § 300, p. 1262 
Essentials of negligence, § 286 
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Instructions—Continued, 

Evidence, 

Applicability to proof of instructions on acts 
of defendants as negligence, § 288, pp. 
1236, 1237 

Degree of proof and preponderance of evi¬ 
dence, § 281, pp. 1225, 1226 
Defendant’s negligence as proximate 
cause, § 290, pp. 1239, 1240 
Statutory requirement for judge to state evi¬ 
dence and explain lav^^, § 281, p. 1224, n. 
34 

Form and sufficiency of, 

Comparative negligence, § 299, pp. 1258-1261 
Contributory negligence, § 294, pp. 1246-1248 
Gross negligence, § 289, pp. 1238, 1239; § 296 
Humanitarian doctrine § 300, pp. 1261-1263 
Imminent danger, care required of plaintiff in, § 
295, pp. 1250, 1251 

Imputed negligence, § 298, pp. 1254-1257 
Inevitable accident, § 301 
Inferences, § 282, pp. 1227-1229 
Intoxicated persons, care required of, § 295, p. 
1252 

Invitees, status of plaintiff and duty of defendant, 
§ 287, pp. 1234, 1235 

Knowledge of defendant of defect or dangers, § 
287, pp. 1233, 1234 

Last clear chance, § 300, pp. 1261-1263 
Liability as between two or more persons, § 291 
Licensees, status of plaintiff and duty of defend¬ 
ant, § 287, pp. 1234,1235 
Misleading instructions, generally, post 
Necessity and propriety of charge on law of neg¬ 
ligence, § 285 

Negligence of defendant, §§ 284-291, pp. 1231-1244 
Occupants of vehicles, imputed negligence, § 298, 
pp. 1255-1257 

Peremptory instruction, § 251, pp. 1122-1128 
Precautions against injury, § 287, p. 1234 
Preponderance of evidence, § 281, pp. 122.5, 1226 
Negligence of defendant as proximate cause. 
§ 290, pp. 1239, 1240 

presumptions and burden of proof, post 
Proximate cause, post 

Request for instructions, ■§ 281, pp. 1225, 1226 
Acts for defendant as negligent, f 288, p. 
1237 

Burden of proof, § 283, p. 1231 
Care required of plaintiff, § 295, pp. 1249, 1250 
Children, care required of, § 295, p. 1252 
Concurrent causes, § 290, p. 1244 
Contributory negligence, § 294, p. 1248 
Presentation of issue, § 293, p. 1245 
Proximate cause, § 297 
Duty of defendant, instructions concerning, § 
287, p. 1233 

Imminent danger, care required of person in, 
§ 295. p. 1251 

Knowledge of defect or danger, § 287, p. 1234 
Liability as between two or more persons, § 
291 

Precautions against injury, § 287, p. 1234 
Presumptions and inferences, § 282, p. 1229 
Status of plaintiff as invitee, licensee, tres¬ 
passer, etc., i 287, p. 1235 
Res ipsa loquitur, post 


Instructions—Conti nned, 

Sole cause instructions, § 281, pp. 1226, 1227 
Statutory provisions, post 
Sufficiency of instructions, 

Comparative negligence, § 299, pp. 1258-1261 
Contributory negligence, § 294, pp. 1246-1248 
Inevitable accident, § 301 
Last clear chance or humanitarian doctrine, 

§ 300, pp. 1261-1263 

Time of exercise and care by plaintiff, § 295, p. 
1250 

Trespassers, status of plaintiff and duties of de¬ 
fendant, § 287, pp. 1234, 1235 
Vehicles, post 
Vis major, § 301 

Willful and wanton injury, contributory negli¬ 
gence as bar to recovery for, § 293, p. 1246 
Instrumentalities, 

Attractive nuisance, §§ 29(1)~29(15), pp. 456-480; 
§273 

Duties with respect to particular instrumentali¬ 
ties, §§ 64-89, pp. 555-600 
Evidence of negligent erection, maintenance, etc., 
§ 243, pp. 1076-1078 

Knowledge of defectiveness as knowledge or ap¬ 
preciation of danger, § 119, p. 721, n. 81 
Ownership, possession or control, etc., 

Evidence, § 244, p. 1101 
Possession, etc., 

Plea or answer, evidence under, § 201, p. 
949 

Matter to be proved, § 200, p. 936 
Pleading, § 184 

Persons other than owners as liable for negli¬ 
gence, § 94, pp. 608-611. 

Questions of law or fact, 

Attractive nuisance, § 273 
Contributory negl'genee in using defective in¬ 
strumentality § 257, p. 1167, n. 53 
Dangerous of defective instrumentalities, §§ 
269-280, pp. 1202-1223 
Res ipsa loquitur. 

All instrumentalities under defendant’s con¬ 
trol, § 220(8), p. 1010, n. 5 
Plaintiff’s intervening instrumentality, § 220 
(8), p. 1011, n. 11 

Seller’s liability for negligence in installation, '§ 
100, p. 638 

Insurance, 

Evidence, 

Ownership or control of injuring agency, § 
235, p. 1058 

Tort feasor or injured person is insured, § 
242 

False statements preventing, § 20, p. 428, n. 10 
Habit of sobriety or drunkenness, § 242 

Intelligence, 

Evidence of child’s intelligence, § 227 
Factor in determining ordinary or reasonable care, 
§ 11, p. 392; '§ 118, p. 715 

Intent, 

Absence as characteristic of negligence, § 3, pp. 
330, 331 

[ Contributory negligence doctrine, actions founded 
I on intentional violence, § 131, p. 752 
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Intent—Continued, 

Element, 

Gross negligence, § 8, p. ^74 
Negligence, § 3, pp. 330, 331 
Failure to exercise ordinary care to avoid injury 
after discovery of anotiier’s peril, intentional 
wrong, § 136, p. 759 

Good intentions as excuse of negligence, § 3, p. 331 
Injure another as element of willfulness, § 9, pp. 
383-385 

Licensee, intentional injury to, § 37 
Negligence distinguished from intent and inten¬ 
tional, § 1, pp. 315, 316 

Pleading in action for willful or wanton injury, § 
190, pp. 907-909 
Trespasser, 

Intention as affecting liability for injuries 
to trespasser, § 24, pp. 442, 443 
Intentional injury to, §§ 25, 26, pp. 447-449 
Trespassing animals, intentional injuries to, § 31 
Violation of statute or ordinance, 

Criminal negligence, § 306, pp. 1272, 1273 
Culpable negligence, § 1, p. 322 

Interference with extinguishment of fire, § 72, p. 566 

Interrogatories, special verdicts or findings, § 304, pp. 
1266, 1267, 1270 

Intervening, 

Act of agency, 

Evidence to dispel inference from res ipsa 
loquitur, § 220(9), p. 1024, n. 78 
Foreseeability as jury question, § 264, p. 1189 
Cause, 

Definition in instructions, § 290, pp. 1241-1243 
Efficient cause, § 111, pp. 685-700 

Natural forces, § 115, pp. 705, 706 
Pleading connection between negligence 
charged and injury, § 188, p. 906 
Evidence of, as precluding res ipsa loquitur, 
§ 220(6), p. 1003, n. 60 

Questions of law or fact as to intervening act, 
cause or condition, '§ 264, pp. 1189-1191 

Intoxicated persons, 

Contributory negligence, § 143 

Evidence of injured person’s intoxication ad¬ 
missible under issue of, -§ 201, p, 950 
Instruction on care required of intoxicated 
person, § 295, p. 1252 
Question of law or fact, § 260, p. 1174 
Degree of care necessary as to, § 12, pp. 399, 402 
Duty, 

Care for, § 56 

Corporation’s duty to protect invitee against 
acts of intoxicated corporate officers, § 
45, p. 533, n. 18 

Evidence of breach of duty to such person 
while being escorted home, § 243, p. 1066, 
n. 32 

Eescue from danger or prevent injury to him, 
§ 57 

Undertaking to care for such person as af¬ 
fecting, § 58, p. 551, n. 64 
Evidence, 

Intoxication although not pleaded as act of 
negligence, § 201, p. 941, n. 67 
Tort feasor’s or injured person’s intoxication, 
S 242 


Intoxicated persons—Continued, 

Failure to protect visitors at public resorts from 
§ 76 

• Insurance :Of safety by undertaking to aid, § 58, p. 
552, n. 69 

Intoxication as negligence, § 2, p. 327; § 11, pp 
398, 399 

Matter of law, § 252, p. 1134 
Liability as matter of law fpr failure to restrain 
such person from harming another, § 252, p 
1134 

Pleading contribution to negligence by use of 
liquor, § 187, p. 883, n. 2 
Intrusting dangerous article to others, § 69 
Investigation to discover danger. 

Contributory negligence by failure to investigate 
§ 120, p. 724, n. 88 

Injured person’s duty, § 120, p. 722, n, 85 

Invitation, 

Attractive nuisance, 

Child on premises by invitation from another, 
§ 29(5), p. 464 
Infant is invitee, § 29(9) 

Theory of implied invitation as basis of doc¬ 
trine, § 29(2), pp. 458, 459 
Burden of proof of negligence in action for in¬ 
vitee’s injury, •§ 208, p. 966 
Business visitor' or invitee, generally, ante 
Change of status, 

Injured person from invitee to trespasser, § 
23, p. 437 

Invitee to licensee on going beyond invitation, 
§ 33 

Children as invitees. Infants, generally, ante 
Contributory negligence, 

Descending dark stairs, '§ 121, p, 732, n. 53 
Duty to avoid injury from known and ap¬ 
preciated dangers, § 121, p. 728, n. 25 
Exposure to known and appreciated danger, 
§ 121, p. 730, n. 29 

Failure to observe and discover danger or 
defects, § 120, p. 723, n. 86; § 120, p. 
724, n. 88 

Question of law or fact, § 25T, p. 1167, 
n. 53 

Knowledge and appreciation of danger essen¬ 
tial, '§ 119, p. 720, n. 72 
Proceeding in dark in strange place, § 121, p. 
731, n. 51 

Proper lookout by infant invitee, § 146, p. 790, 
n. 97 

Questions for jury, § 254, p. 1152, n. 98; § 
257, p. 1167, n. 53 

Reliance on appearances, § 120, p. 726, n. 6 
Defects or dangers within duty to keep premises 
safe for invitees, § 50, pp. 541-545 
Duties with respect to invitees, ’§§ 43-53, pp. 

508-549 

Evidence, 

Negligence in injury to invitee, 

Fall throu^ floor of office building, § 
243, p. 1080, n. 62 
Office boor, i 243, p. 1080, n. 61 
Status of injured person, § 245 
Exercise of care for invitee’s own safety, duty, 
§ 118, p. 719, n. 64 
Express invitation, §§ 43(1), 43(2) 
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Invitation—Continued, 

Extent of invitation, §§ 46-49, pp. 535-541 
Implied invitation to enter on or use property, §§ 
43(1), 43(3) 

Infants, ante 

Injuries to owner or other persons by acts of in¬ 
vitee, § 74, p. 572 

Instructions on status of plaintiff and duties of 
defendant, § 287, pp. 1234, 1235 
Knowledge or appreciation of defect or danger, § 
51, pp. 545-548 

Essential to contributory negligence, § 119, p. 
720, n. 72 

Licensee and invitee distinguished, § 32, pp. 
483—48o 

Licensee by invitation, § 32, pp. 487, 488 
Negligence by invitation to do dangerous act, § 
1, p. 314 
Pleading, 

Custom of invitees as sufficient allegation of 
defendant’s knowledge, § 186, p. 878 
Presence on defendant’s premises when in¬ 
jured by Invitation, § 186, pp. 874, 875 
Questions of law or fact. 

Care exercised by defendant toward invitee, 
I 272 

Contributory negligence, § 254, p. 1152, n. 98; 

§ 257, p. 1167, n. 53 
Negligence as proximate cause, § 272 
Status of injured person, § 272 
Reliance on care of others, § 118, p. 718, n. 59 
Safety, post 

Signs, liability of one who maintains sign on an¬ 
other’s property as invitee, § 97 
Special finding as to status of plaintiff, § 304, p. 
1266 

Stores, generally, post 

Use of defective appliance on owner’s premises, 
§ 98, p, 618 

Who are invitees, §§ 43(l)-44, pp. 508-521 
Withdrawal of easement, § 43(5) 

Involuntary or instinctive intervening act as break¬ 
ing chain of causation, § 111, pp. 696, 697 
Issues, proof, and variance. 

Matters to be proved § 200, pp. 935-940 
Necessity of presenting issue of contributory negli¬ 
gence in instructions, § 293, pp, 1244-1246 
Pleading and proof, variance between, § 202, pp. 
951-953 

Proximate cause as real issue in cases of con¬ 
tinuing negligence, § 139, p. 780, n. 84 
Raised by, and evidence admissible under plead¬ 
ings, § 201, pp. 940-951 

Responsiveness of special findings to issues, § 
304, pp. 1269, 1270 
Joinder of parties. 

Defendants, § 182, pp. 867-869 
Liability of negligent actor though negligence of 
third person not joined in action is concur¬ 
rent cause, § 110, p. 677, n. 70 
Plaintiffs, § 182, p. 867 

Joint and several liability, § 102, pp. 639-645 
Defendants, § 182, p. 868 
Joint defendants. 

Admission of joint conduct by plea of general is¬ 
sue, § 201, pp. 948, 949 
Instruction on liability as between, § 291 
65 C. J.S.—86 


Joint defendants—Continued, 

Issues raised by, and evidence admissible under, 
plea or answer, *§ 201, p. 947, n. 50 
Persons liable as question of law or fact, § 266, p. 
1200 

Pleading negligence in complaint against, § 187, 
pp. 900, 901 

Special pleading of contributory negligence by 
one codefendant, § 198, p. 925 
Verdict in action of guest, § 303 
Joint enterprise. 

See, also, Common enterprise, generally, ante 
Evidence of, between vehicle driver and occupant, 
§ 249, p. 1112, n. 53, 55. 

Firemen on firetruck and driver, § 168, p. 833 
Guest or gratuitous passenger and operator of 
vehicle, § 168, pp. 824, 825 
Imputed negligence, § 90, pp. 602, 603; § 158, pp. 
798-800 

Firemen on fire truck and driver, § 168, p. 833 
Guest or gratuitous passenger and operator 
of vehicle, § 168, pp. 824, 825 
Husband and wife, § 159 

One spouse operates vehicle and other is 
passenger, § 168, p. 828 
Instructions, § 298, pp. 1254-1257 
Occupants of vehicle and driver, § 168, pp. 
813-816 

Parent is guest of owner of vehicle for whom 
child is driving, § 168, p. 831 
Peace officer and deputy sheriff operating 
vehicle, § 168, p. 832, n. 88 
Police officer and driver of vehicle, § 168, p. 
832, n. 89 

Question of law or fact, § 261, pp. 1176-1179 
Joint and several liability of parties, § 102, p. 645, 
n. 4 

Parent and child where parent is guest of owner 
of vehicle for whom child is driving, § 
168, p. 831 

Passengers for hire and operator of hired ve¬ 
hicle, § 168, p. 817 

Peace officer and deputy sheriff operating ve¬ 
hicle, § 168, p. 832, n. 88 

Police officer and driver of vehicle, § 168, p. 
832, n. 89 

Vehicle operator’s contributory negligence as im¬ 
puted to occupants engaged in joint enter¬ 
prise, § 168, pp. 813-816 
Joint negligence, 

Complaint alleging joint negligence as stating 
separate liability, § 183, p. 869, n. 41 
Negligence of several people proximately causing 
injury, § 110, p. 681, n. 87 
Variance between pleading and proof, § 202, p. 
952, n. 24 

Joint ownership, imputation of. 

Contributory negligence of. 

Coowner’s negligence in operating vehicle to 
occupant who is other coowner, § 168, p. 
813 

Joint owner operating vehicle to other joint 
owner occupying vehicle, § 168, p. 812, n. 
46 

Spouse operating vehicle to other spouse who 
is passenger as joint owner, •§ 168, p. 827, 
n. 22 
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Joint plaintiffs, 

Comparative negligence statute as applicable to 
joint action by two persons, one of whom was 
contributorily negligent, § 172, p. 841 
Verdict in action by, § 303 
Joint tort feasors, § 102, p. 641, n. 76 
Comparative negligence, 

Diminution of recovery, 

Instruction, § 299, p. 1260, n. 42 
Proportionate to negligence attributable 
to plaintiff, § 171, p. 836, n. 21 
Plaintiffs comparative negligence as affecting 
judgment against, '§ 172, p. 841 
Statute, § 170, pp. 834, 835; § 171, p. 837 
Liability for imputed negligence, § 90, p. 602 n. 90 
Res ipsa loquitur doctrine as applicable against, 

§ 220(8), p. 1014 

Joy riding, guest or gratuitous passenger and vehicle 
operator as engaged in joint enterprise, § 168, p. 

825, n. 13 
Judgment, 

Act or omission in exercise of best judgment as 
negligence, § 2, p. 330 
Error of judgment, 

Contributory negligence, f 118, p. 714 
Emergency, § 123, pp. 734, 735 
Effect on existence of ordinary care, § 11, p. 

393 

Negligence, § 2, p. 330 

Willful or wanton negligence by honest mis- 
judgment, § 9, p. 386, n. 98 
Own judgment of person sought to be charged 
as test of proper degree of care, § 11, p. 393 

Junk yard, attractive nuisance doctrine, § 29(12), p. 

471 

Jury questions. Questions of law and fact, generally, 
post 

Knowledge, 

See, also. Notice, generally, post 
Anticipation or foreseeability as ground of re* 
spnnsibility, effect of want of knowledge of 
circumstances, '§ 109, p. 670 
Building or structure, defect or danger, f 81, pp. 

580, 581 

Constructive knowledge or notice, generally, ante 
Contributory negligence, 

Exposure to known dangers, §§ 121-126, pp. 
727-739 

Knowledge of danger or risk as essential, § 

119, pp. 720-722 
Child, § 148 

Duty to observe and appreciate danger, § 

120, pp. 722-727 

Plaintiff’s knowledge of danger as ques¬ 
tion of law or fact, 256 
Selection of hazardous course, § 122, p. 

733 

Danger, ante 
Defects, ante 

Duty toward licensee known to be in position of 
danger, § 35, pp. 499, 500 

Element, 

Actionable negligence, § 5, pp. 350-366 
Last clear chance, § 137, pp. 769-774 

1346 


Knowledge—Continued, 

Evidence, 

Condition of place or appliance before acci¬ 
dent to show knowledge of condition, § 
230 

Defendant’s knowledge of presence of tres¬ 
passer, § 245 

Injured person’s knowledge of defect under 
issue of contributory negligence, f 201, p. 
950 

Knowledge of defect or danger, § 233; § 243, 
pp. 1084-1087 

Complaints or warnings, § 228 
Other accidents or injuries, ■§ 234, pp. 
1055, 1056 

Foreign substance on floor, § 81, p. 588 
Guilt of negligence as dependent on knowledge of 
duty, § 4, p. 350 

Imputed knowledge or notice, generally, ante 
Instructions on knowledge of defect or danger 
by defendant, § 287, pp. 1233, 1234 
Intervener’s awareness of potential danger as 
essential to break causal connection, § 111, pp. 
691, 692 

Invocation of assumed or incurred risk doctrine 
as dependent on knowledge of danger, § 174, 
pp. 851, 852 

Liability for invitee’s injury, effect of knowledge 
of effect or danger, § 51, pp. 545-548 
Manufacturer’s or seller’s knowledge of defect or 
danger as essential to liability, § 100, pp. 
633-637 

Notice or warning of known danger as unneces¬ 
sary, § 89, pp. 599, 600 

Owner or occupant as essential to constitute user 
of property a licensee, § 32, p. 489 
Peril as essential to duty to avoid injury by fall¬ 
ing timber in building, '§ 81, p. 583, n. 64 
Person as charged of knowledge of statutory re¬ 
quirements, § 19, p. 426 

Person with knowledge of conditions inducing an¬ 
other to put himself in danger as negligent, 
§ 2, p. 326, n. 45 
Pleading, 

Defendant’s knowledge of danger or defect, § 
186, pp. 876-878 

Plaintiff’s want of knowledge of defect or 
danger, ■§ 194, pp. 916, 917 
Want of knowledge of facts by plaintiff as 
affecting pleading of breach of duty or 
negligence, § 187, p. 884 
Presence, 

Infant trespassers, § 28, pp. 453-455 
Licensee, § 36 

Presumptions or burden of proof, § 203, p. 953 
Absence of knowledge as evidencing absence 
of contributory negligence, § 210, p. 976 
Defendant’s knowledge. 

Dangerous or defective conditions, § .208, 
pp. 968, 969 

Plaintiff’s perilous situation, § 213 
Knowledge as evidencing contributory negli¬ 
gence, § 210, p, 975 

Knowledge of defect or danger, § 204, p. 957 
Questions of law or fact as to knowledge of de¬ 
fect or danger, § 256; | 270, pp. 1203-1205 
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Knowledge—Continued, 

Safe course as essential to contributory negli¬ 
gence in pursuing hazardous course, § 122, p. 
733 

Special care as to person with incapacity as de¬ 
pendent on knowledge of incapacity, § 12, pp. 
401, 402 

Superior knowledge, as to cause of accident as 
element of res ipsa loquitur, § 220(5) 

Third person’s liability as contributing tort feasor, 
§ 102, p. 645 

Labor law, violation as negligence as dependent on 
duty to injured person, § 19, p. 424, n. 65 
Laborer’s injury from accident caused by another em¬ 
ployee’s negligence, § 21, p. 431, n. 50 
Laches as synonymous, § 1, p. 314 
Ladders, 

Attractive nuisance, § 29(12), p. 474 
Evidence, 

Contributory negligence of person injured, § 
247, p. 1107, n. 95 

Custom on due care in action for injury from 
falling ladder, § 232, p. 1048, n. 98 
Negligence, 

Injury to store customer by falling ladder, 
§ 243, p. 1081, n. 69 

Manufacturing or supplying, § 243, p. 1077 
Lowering of ladder as intervening cause, § 112, p. 
702, n. 11 

Nonsuit in action for fall from, § 251, p. 1119, n. 12 
Questions of law or fact, 

Contributory negligence in failure to observe 
. or take precautions against danger, § 257, 
p. 1172 

Negligence in construction, alteration or re¬ 
pair of building or structure, § 276, p. 
1216, n. 68 

Person liable for injury caused by ladder, § 
266, p. 1200, ‘n. 81 

Lakes, death or injury to infant licensee, § 39, p. 505, 
n. 78 

Land, liability for injuries to trespassers, § 24, p. 440 
Landlord and tenant. 

Condition precedent to action for tenant’s injury 
by landlord’s negligence, § 178, p. 859, n. 70 
Contributory negligence of prospective tenant pro¬ 
ceeding in dark, § 121, p. 731, n. 51 
Evidence of causal connection between negligence 
and injury to tenant by contractor, § 244, p. 
1098, n. 96 

Imputed negligence, § 164 

Negligence of lessee of automobile to lessor, 
§ 168, p. 808, n. 22 

Lessee’s liability for injury as question of law or 
fact, § 266, p. 1200 

Liability of furnisher of washing machine to 
apartment house for tenant’s injury, § 99, p. 
618, n. 50 

Negligence of defendant toward perspective ten¬ 
ant as jury question, § 272, p. 1209, n. 31 
•Person accompanying prospective tenant as in¬ 
vitee or business visitor, ■§ 43(4), p. 518 
Pleading in landlord’s action for negligent installa¬ 
tion of furnace under contract with tenant, § 
187, p. 886, n.,54 

Prospective tenant inspecting property as invitee 
or business visitor, § 43(4), p. 517 


Landlord and tenant—Continued, 

Tenant remaining in house while being moved as 
invitee, § 43(4), p. 518 

Last clear chance, §§ 136-139, pp* 754-781 
Burden of proof, § 213 

Defendant’s negligence was proximate cause, 
effect of doctrine, § 209, p. 971 
Care required upon discovery of plaintiff’s perils 
§ 138, pp. 776-779 

Concurrent negligence of plaintiff, § 139, pp. 
779-781 

Confinement of liability to third person to wrong¬ 
doer who had, § 192, p. 644, n. 1 
Defendant’s knowledge and appreciation of peril, 
§ 137, pp. 769-774 

Directed verdict, § 251, p. 1123, n. 52 

Conflicting evidence on applicability of doc¬ 
trine, § 251, p. 1127, n. 99 
Elements of doctrine, § 137, pp. 762-776 
Evidence, § 248 

Admissible though plaintiff’s negl’gence is not 
pleaded or admitted, § 201, p. 951 
Existence and nature of peril as element, § 137, 
pp. 764-769 

Instructions, § 300, pp. 1261-1263 

Sole cause instructions, § 281, pp. 1226, 1227 
Issues raised by plea, § 201, p. 940, n. 55 
Negligence of person injured as element of doc¬ 
trine § 137, pp. 762-764 

Obliviousness of injured person to peril, § 137, 
pp. 768, 769 

Opportunity to avoid injury as essential, f 137, pp. 

774-776 

Pleading, 

Disclosure of contributory negligence in plead¬ 
ing based on theory of, § 193, pp. 911-914 
Invoke doctrine, § 101 

Reliance by plain^ff on doctrine without 
pleading it, § 190, p. 935, n. 81 
Replication to invoke doctrine, § 199, p. 933, 
n. 54 

Special pleading of defense of faihire to 
utilize last clear chance to avoid injury, 
■§ 107 

Questions of law or fact, § 263, pp. 1181-1183 
Directed verdict, § 251, p. 1123, n. 52 
Special findings, necessity, § 304, p. 1266 

Latent defect, burden of proof on owner of new in¬ 
strumentality causing injury, res ipsa loquitur, § 
220(9), p, 1022, n. 66 

Laths, manufacturer’s liability for injuries to prop¬ 
erty from defective or dangerous laths, § 100, p. 
63^ n. 20 

Laundry company’s duty toward hotel roomer in per¬ 
formance of contract with hotel, § 81, p. 579, n. 22 

Legal cause, 

Necessity that negligence charged was legal cause 
of injury, § 104, pp. 650-653 
Necessity to show negligence was causa causans, 
§ 106, pp. 655-657 

Proximate cause and legal cause as synonymous 
terms, § 103, p. 649 

Substantial factor in producing harm, '§ 107, p. 
661 

Wrong as legal cause of injury notwithstanding 
lapse of time, § 107, p. 658, n. 81 
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Legal duty, 

Basis for claim of negligence, § 4, p. 339 
Breach as negligence, § 4, pp. 346, 347 
Legal negligence, § 1, p. 322 
Letter of lawyer as notice of injury § 180, p. 863 
Liabilities, 

Accident, § 21, pp. 431, 432 

Acts in general which may result in injuries to 
others, §§ 64, 65 

Dangerous agencies or instrumentalities causing 
injury, §§ 66-73, pp. 557-569 
Licensee’s injuries, §§ 32-41, pp. 481-507 
Personal property, post 

Proximate cause as essential element of liability, 

§ 104, pp. 65CM353 

Violation of statutes or ordinances, § 105, pp. 
654, 655 

Licensees, 

Attractive nuisance, § 29(9) 

Burden of proof of negligence toward licensee, % 
208, p. 967 

Care exercised hy defendant toward licensee as 
jury question, § 272 

Change of status of injured person from licensee 
to trespasser, § 23, p. 437 

Contributory negligence, proceeding in dark, f 121, 
p. 732, n. 51 

Duties with respect to licensees, §§ 32-42, pp. 

481-508 
Evidence, 

Plaintiff was mere licensee, i 242, p. 1063, 
n. 4 

Relation of parties admissible under pleading, 

§ 201,* p. 941 

Status of injured person, J 245 
Exercise of care for own safety, duty, § 118, p. 

' 719, n. 64 

Gratuitous licensee, generally, ante 
Infants, ante 

Injuries to licensees, in general, '§§ 35-41, pp. 
491-507 

Instructions on status of plaintiff and duties of 
defendant, § 287, pp. 1234, 1235 
Knowledge or anticipation of licensee’s presence, 

§ 36 

Last clear chance, application to licensee as de¬ 
pendent on plaintiff’s actual knowledge of 
peril, § 137, p. 772 

Manufacturer’s liability for injuries to licensees 
from dangerous articles, § 100, p, 625 
Negligence of defendant as proximate cause as 
question for jury, § 272 

Owners or other persons injured by acts of li¬ 
censees, § 74, p. 572 
Pleading in action for. 

Injury from slot machine, | 186, p, 876 
Willfql or wanton injury, § 190, p. 908 
Reliance by licensee on care of others, § 118, p. 

718, n. 59 

Signs, liability of one maintaining sign on an¬ 
other’s property as, § 97 

Status of injured person as question of law or 
fact, § 272 

Termination of license as rendering licensee a 
trespasser, § 23, p, 437 

Traps, pitfalls or hidden perils causing injuries, 

S 3^ 
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Licensees—Continued, 

Trespasser on licensee distinguished, § 23, p. 436 
Violation of statutory duty as causing liability 
to injured licensee, § 19, p. 425 
Who are licensees, §§ 32-34, pp. 481-^91 
Willful or wanton injuries, § 37 
! Light, 

Duty of user of unlighted stairway to use care to 
avoid injury, § 118, p. 719, n. 64 
Evidence, 

Failure to sufficiently light to avoid injuries, 
§ 236, p. 1058, n. 28 

Glaring lights before accident, •§ 230, p. 1046 
n. 75 

Improper lighting on issue of contributory 
negligence, § 222, p. 1042, n. 32 
Precautions against injury from unlighted 
stairway, § 243, p. 1088, n. 20 
Licensee’s injury from lack of, § 35, p. 497 
Protection against injury from dangerous condi¬ 
tions, § 86 

Questions of law or fact. 

Contributory negligence, 

Failure to observe danger or take pre¬ 
cautions against danger from un¬ 
lighted steps or stairs, | 257, p. 1169, 
n. 60 

Proceeding in dimly lighted place, § 254, 
p. 1154 

Negligence with respect to lighting, • 

Building or structure, •§ 276, p. 1217, n. 
72 

Elevator shaft, § 277, p. 1219, n. 82 
Stairs, stairways or steps open to public, 
§ 274, p. 1214, n. 63 

Violation of statutory duty, § 19, p. 414, n. 85 
Lightning, 

Evidence of negligence in failure to guard against, 
in storing pile driver, § 243, p. 1088, n. 17 
Manufacturer’s liability for injuries by lightning 
in building redded, § 100, p. 620 
Negligence in installation of lightning rod equip¬ 
ment sold or constructed, question of law or 
fact, § 280, p. 1222, n. 4 

Limitation of duty to exercise care, § 4, p. 342 
Loafing, user of places of business or public resort 
for loafing as invitee, § 44, p. 520, n. 67 
Locality, ordinary or reasonable care as dependent on 
locality in which act is done or omitted, § 11, p. 
399 

Locomotives, 

Applicability of rule as to duty toward licensee, 
I 35, p. 495 

Reasonable care for safety of invitees, § 45, p. 533, 
n. 16 

Log pile fall on property near road, § 79 
Logging company’s reliance on status of injured per¬ 
son as licensee, § 35, p. 501, n. 39 

Logging engines, escape of sparks, § 72, p. 568 
Look and listen, duty to person injured to look or 
hear, § 4, pp. 343, 344 
Lookout, 

Duty to maintain, 

Effect on necessity of knowledge of plaintiff’s 
peril for last clear chance doctrine, § 
137, pp. 769-774 
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Lookout—Continued, 

Duty to maintain—Continued, 

Jury question under humanitarian doctrine, 
§ 263, p. 1182, n. 65 

Occupant of vehicle for danger, § 152, p. 795, 
n. 86 

Trespassers, § 24, p. 443 

Infant trespasser, § 27, p. 451 
Proper lookout by infant invitee, § 146, p. 790, 
n. 97 

Loose electric wires, attractive nuisances, § 29(12), p. 
477 

Loss, false statement causing, § 20, pp. 427-429 
Lumber piles, attractive nuisance, § 29(12), pp. 473, 474 
Machines and machinery, 

Attractive nuisance, § 29(12), pp. 470-472 
Proximate cause of injury, § 29(13) 

Questions of law and fact, § 273 
Contributory negligence toy failure to observe or 
take precaution against danger, question of 
law or fact, § 257, pp. 1171, 1173 
Evidence, 

Causal connection between negligence and in¬ 
jury in connection with erection, mainte¬ 
nance, etc., § 244, p. 1097 
Contributory negligence of person injured, § 
247, p. 1107 

Good or poor working order before accident, 
§ 230, p. 1046, n. 75 

Negligent erection, maintenance, etc., § 243, 
pp. 1076-1078 

Precautions against injury from machine, § 
243, p. 1087 

Use of particular machine was negligent, § 
221, p. 1040, n. 18 

Furnishing machinery for use of others, § 70 
Ice cutting machine, creation of status of invitee, 
§ 43(3), p. 513, n. 61 

Instruction in respect to operation of, duty, § 4, 
p. 350, n. 34 

Matters to be proved as to duty relative to defect 
of machine, § 200, p. 935, n. 91 
Onlooker’s injuries, § 61, p. 554, n. 99 
Persons on premises to view or to remove ma¬ 
chinery as licensee, § 32, p. 486 
Res ipsa loquitur. 

Complicated machinery, § 220(10), p. 1032 
Negligently operated machinery, § 220(12), p. 
1036 

Sewing machine, generally, post 
Sufficiency of guards against injuries to children, 
§ 29(8), p. 467 
Trespasser’s injuries. 

Business or operations conducted on premises, 

§ 24, p. 442 
Liability, § 24, p. 440 

Use of dangerous designed by manufacturer, § 
100, p. 629, n. 89 

Violation of statute or ordinance safeguarding 
machinery, § 19, p. 424 

Warning child of danger from machinery, as duty, 

§ 89, p. 599 

Washing machine, generally, post 
Malice, 

Distinguished, § 1, p. 316 


Malice—Continued, 

Element, 

Gross negligence, § 8, p. 374 
Willfulness, § 9, pp. 383-385 
Malicious acts or words, § 20, p. 428, n. 10 
Injuries, 

Trespassers, §§ 25, 26, pp. 447-449 
Trespassing animals, ■§ 31 
Third person as intervening efficient cause, § 
111, pp. 699, 700 
Trespass on property, § 22 

Management of injuring agency, element of res ipsa 
loquitur, § 220(8), pp. 1014-1019 
Manlift in grain elevator, attractive nuisance, § 29(12), 
p. 472, n, 33 

Manner of occurrence of injury, immateriality under 
attractive nuisance doctrine, § 29(1), p. 458 
Manufacturer, 

Burden of proof of negligence in action against, 
§ 208, p. 966 
Evidence, 

Causal connection between negligence in man¬ 
ufacturing article and injury, ■§ 244, p. 
1097 

Contributory negligence of person injured toy 
manufactured article, § 247, p. 1107 
Custom or usage on issue of due care, § 232, p. 
1048 

Manufacturer’s knowledge of defect or dan¬ 
ger, § 243, p. 1085, n. 92 
Negligence in action -for injuries from defects 
in articles manufactui'ed, § 243, pp. 1077, 
1078 

Exculpation to rebut prima facie case under res 
ipsa loquitur for injury from explosion of 
bottle, § 220(12), p. 1040, n. 15 
Liability of manufacturers of personal property, 
§ 100, pp. 618-638 

Playground rule, § 40, p. 507, n. 2 
Pleading, 

Breach of duty or negligence in action 
against manufacturer for injuries from 
explosion of bottles, § 1ST, p. 880, n. 87 
Negligence in manufacture of article, § 187, 
p. 881, n. 96; § 187, p. 883, n. 1. 
Questions of law or fact, 

Dangerous or defective condition and negli¬ 
gence in actions for injuries by articles 
manufactured, § 280, pp. 1221-1223 
Negligence in failure to equip machine with 
guards, § 271, p. 1207, n. 27 
Marble floors in building, § 81, p. 588 
Maritime torts, diminution of damages on ground of 
contributory negligence, § 172, p. 846 
Master and servant, 

Comparative negligence, 

Diminution of damages for servant’s injuries, 

§ 172, pp. 841-846 

Effect on contributory negligence as defense 
in service against master, § 171, p. 837 
Question of law or fact in servant’s action 
against employer, § 262, p. 1181 
Duty of care to protect invitees against acts of 
employees, § 45, pp. 533, 534 
Entrant on invitation from owner’s employee as 
invitee, § 48(4), pp. 517, 518 
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Master and servant—Continued, 

Evidence of servant's notice or knowledge of de¬ 
fect or danger as evidence of master’s knowl¬ 
edge, § 233 

Fellow servants, generally, ante 
Imputed negligence, 

Dependent on relation, § 90, p. 602 
Master’s negligence to servant, § 162 

Negligence in operating vehicle, § 168, pp. 
831, 832 

Pleading master’s freedom from fault as cov¬ 
ering freedom from servant’s imputed 
negligence, § 194, p. 918, n. 69 
Presumptions and burden of proof, § 219, p. 
984 

Questions of law and fact, § 261, pp. 1176-1179 
Servant’s negligence to master, § 162 

Negligence in operating vehicle to master 
riding with him, § 168, p. 831 
Negligence of servant to whom master 
loaned motor vehicle to master, § 168, 
p. 808, n. 22 

Spouse’s negligence in operating vehicle as 
servant as imputed to spouse who is 
passenger, § 168, pp. 827, 828 
Invitee, servant on master’s premises on way to 
employment as, § 43(4), p. 515, n. 78 
Liability of contractor’s employee, § 96 
Pleading, 

Defendant’s failure in duty in general terms 
in action for servant’s death, § 187, p. 
891, n. 98 . 

Negligence of defendant’s servant and de¬ 
fendant’s liability therefor, § 187, p. 885 
Questions of law or fact, 

Care exercised by defendant toward employee 
of another working on premises, § 272, p. 
1208, n. 31 

Comparative negligence in servant’s action 
against employer, § 262, p. 1181 
Imputed negligence, § 261, pp, 1176-1179 
Reliance by employees of contractors or subcon¬ 
tractors on care of others, § 118, p. 717, n. 59 
Toilets, injuries in going to, returning from or 
making use of, § 48, p. 541 
Maxim, volenti non fit injuria, § 174, pp. 848-854 
Basis of contributory negligence doctrine, § 116, 
p. 709 

Contributory negligence and assumed risk as dis¬ 
tinct doctrine, § 117, p. 710 
Special pleading of defense, § 197 

Measurements, evidence of subsequent repairs, chang¬ 
es, etc., to explain or to show incorrectness of, § 
225, p. 1044 

Meat grinding machine, attractive nuisance doctrine, 

§ 29(12), p. 472 

Mechanical purposes, use of fire for, § 72, pp. 567, 568 
Mechanic’s contributory negligence in collision as im¬ 
putable to owner of automobile, § 168, p. 809, n. 26 
Medical attention treatment. 

Contributory negligence by failure to procure or 
submit as question of law or fact, § 259 
Duty, 

Furnish to ill, injured or helpless person, § 54 
Undertaking to care for injured person, § 58, 
p. 551, n. 64 


Medical testimony of causal connection between neg¬ 
ligence and injury or illness, § 244, p. 1096 
Mental disability, contributory negligence of persons 
under, § 141 

Merry-go-round, attractive nuisance, § 29(12), p, 477 
n. 21; § 273, p. 1210, n. 35; § 273, p. 1211, n. 44 * 
Meter reader, 

Invitee, § 43(4), p. 516 

Utility’s negligence as affecting customer’s liabili¬ 
ty for reader’s injuries on customer’s proper¬ 
ty, § 92, p. 605, n. 7 

Milk bottles, dairy’s duty to provide against defects, 
§ 100, p. 636, n. 50 

Milking machines, manufacturer’s liability for dealer’s 
negligent installation, § 100, p. 638, n. 63 
Mill races. 

Attractive nuisances, § 29(12), p. 477 
Injuries to infant trespassers, § 27, p. 452 
Miscellaneous acts or omissions, § 22 
Misfeasance as negligence, § 2 , p. 328 
Misleading instructions, § 281, p. 1224 
Acts as negligent, § 288, p. 1235, n. 89 
Burden of proof, § 286, pp. 1230,1231 
Contributory negligence as proximate cause, § 297 
Imputation of another’s negligence to child, § 298, 
p. 1255 

Last clear chance or humanitarian doctrine, § 300, 
pp. 1262,1263 

Liability as between two or more persons, § 291 
Negligence as proximate cause, § 290, p. 1240 
Precautions against injury, § 287, p. 1234 
Presumptions or inferences, § 282, p. 1227 
Res ipsa loquitur, § 282, p. 1229 
Status of plaintiff as invitee, licensee, trespasser, 
etc., § 287, p. 1235 
Unavoidable accident, § 301 

Misstatement, plaintiff in action for negligent mis¬ 
statement, § 182, p. 867, n. 1 

Mitigation of damages, negligence of plaintiff though 
not of proximate character as mitigating dam¬ 
ages, § 129, p. 746 

Moral duty, breach as negligence, § 4, pp. 346, 347 
Mortar box, attractive nuisance, § 29(12), p. 471 
Mortgages, 

Control and possession as essential to liability for 
injuries, § 94, p. 610 

Evidence in action for injuries that defendant was 
mere mortgagee of place in which injury oc¬ 
curred, § 244, p. 1101, n. 23 

Motions, 

Arrest of judgment, 

Failure of plaintiff’s pleading to allege free¬ 
dom from contributory negligence, § 194, 
p. 915 

General averment of negligence as suflicient 
against motion, § 187, pp. 891-893 
Bring in additional defendants, § 182, p. 869 
Complaint avers absolute liability and negligence, 

§ 187, p. 900 

Directed verdict, § 251, pp. 1122-1128 

Exclude all plaintiff’s evidence at end of his case, 

§ 251, p. 1118 

Make more definite and certain. 

Averment of negligence, § 187, pp. 891, 892 
Complaint failing to plead freedom from con¬ 
tributory negligence, § 194, p. 915 
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Motions—Continued, 

Make more definite and certain—Continued, 

General averment of contributory negligence 
in plea or answer, § 198, p. 931 
Length of time of defect, § 186, p. 878 

Motive, 

Character of motive as affecting negligent char¬ 
acter of act, § 3, p. 332 
Evidence, § 242 

Motorcycles, imputation of contributory negligence of 
operator to passenger, § 1 C 8 , p. 821, n. 86 
Motor vehicles. Vehicles, generally, post 
Municipal corporations, 

Comparative negligence doctrine as applicable to, 
§ 171, pp. 836,. 837 

Imputation of employee’s negligence to, § 162 
Driver of fire engine, § 168, p. 809 
Liability for acts or omissions of patron of dump, 
§ 92, p. 604, n. 7 

Pleading cause of action under attractive nui¬ 
sance doctrine in action against, § 187, p. 882, 
n. 99 

Statutory provisions diminishing damages in pro¬ 
portionate to plaintiff’s negligence as applica¬ 
ble to, § 172, p. 840 

Nails, 

Contributory negligence, injury from nail in shoe, 
question of law or fact, § 257, p. 1168, n. 59 
Res ipsa loquitur, protruding nails, § 220 ( 12 ), p. 
1037, n. 79 

Name of agent or employee, pleading in action for neg¬ 
ligence of defendant’s agent or employee, § 187, 
p. 885 

Natural conditions, attractive nuisance, § 29(7) 
Natural consequences. 

Elements and tests of proximate cause, § 108, pp. 
661-665 

Intrusting dangerous article to others, liability 
for, § 69 

Responsibility of negligent actor for, although ag¬ 
gravated by injured person’s physical condi¬ 
tion, § 134, p. 754, n. 23 
Natural forces, 

Intervening cause, § 115, pp. 705, 706 
Negligence concurring with, § 115, p. 705 
Natural laws, assumption others will observe opera¬ 
tion of, § 15, p. 403, n. 13 
Nature, 

Contributory negligence, §§ 116-139, pp. 706-781 
Doctrine of res ipsa loquitur, § 220(3), pp. 993-999 
Duty on which claim of negligence may be based, 
§ 4, pp. 339-347 

Instrumentalities as element in determining ordi¬ 
nary or reasonable care, § 11, p. 398 
Last clear chance doctrine, § 136, pp. 760-762 
Negligence in general, § 1, pp. 303-324, 317-319 
Plea of contributory negligence, § 198, pp. 922, 923 
Presumptions, 

Capacity or incapacity of child to exercise 
care, § 218, p. 982 

Injured person’s exercise of due care, § 206, 
pp. 960, 961 
Property, 

Factor in determining ordinary or reasonable 
care, § 11, p. 399 

Trespassed on as affecting liability for injury 
to trespassers, § 24, p. 440 


Nature—Continued, 

Proximate cause in general, § 103, pp. 645-649 
Remedy, § 176 

Conflict of laws, § 177, pp. 858, 859 
Requirement of notice of injury and claim, § 180, 

p. 861 

Sole or concurrent cause of accident or injury, § 

110, pp. 680-682 

Necessary acts causing injury, § 22 
Necessity of special verdicts or findings, § 304, p. 1266 
Negligent defined and distinguished from other terms, 
§ 1, p. 323 

Negligent act defined, § 1, p. 323 

Negligent conduct defined and nature stated in gen¬ 
eral, § 1, p. 324 

Negligent injury defined, § 1, p. 324 
Negligent operation defined, § 1, p. 324 
Negligently defined, § 1, p. 324 
New notice of injury, § 180, p. 864 
Night, darkness of, concealing dangerous condition 
from licensee, § 38 

Nominal damages as giving rise to right of action, § 
6, p. 368 

Noncompliance with custom, justification, evidence, § 
232, p. 1050 

Noncompliance with law, § 19, pp. 413-427 

Assumed or incurred risk as defense where non- 
compliance is involved, § 174, p. 854 
Buildings or structures, 

Condition of, § 81, pp. 581, 582 
Evidence of negligence for submission to 
jury, § 276, p. 1218 

Causal connection between violation of statute or 
ordinance and injury, § 105, pp. 654, 655; § 
106, p. 657 

Contributory negligence, § 127, pp. 739-741 

Consisting in law violation as immaterial in 
action founded on willful or wanton in¬ 
jury, § 131, p. 752 
Defense in action founded on. 

Noncompliance, § 130, p. 749 
Violation of statute constituting willful 
or wanton conduct, § 131, p. 753 
Evidence of noncomplianee as evidence of, § 
247, p. 1106 

Presumption from injured person’s noncom¬ 
pliance, § 205, p. 959 
Questions of law or fact, 

Law violator’s contributory negligence, 
§ 254, p. 1153 

Unless violation of statute is shown, § 
255, p. 1163, n. 46 

Control of premises by third persons as affecting 
property owner’s liability, § 92, p. 606, n. 18 
Criminal or culpable negligence, § 1, p. 322; § 306, 
pp. 1272, 1273 

Evidence, § 240; § 243, pp. 1088,1089 

Answer setting up contributory negligence, § 
201, p. 750, n. 93 

Negligence to require submission to jury in 
action for injuries in or about buildings 
or structures, § 276, p. 1218 
Noncomplianee as evidence of contributory 
negligence, § 247, p. 1106 
Prima facie or conclusive evidence of negli¬ 
gence, § 204, pp. 956, 957 
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Noncompliance with law—Continued, 

Fireman’s or policeman’s injury by property own¬ 
er’s or occupant’s noncompliance, § 35, p. 494 
Fires, § 72, pp. 565, 566 

Guarding or protecting dangerous place or instru¬ 
mentality, § 85, p. 595 

Knowledge of defect or danger, noncompliance 
without, § 5, p. 352 

Licensee’s injuries from noncompliance with re¬ 
spect to condition of property, § 35, pp. 497, 
498 

Ordinances, generally, post 

Penal statute, negligence by violating, § 1, p. 319, 
n. 25 

Per se, generally, post 
Plaintiff’s violation of law as defense, § 181 
Pleading breach of duty by defendant in violation 
of law, § 187, pp. 885, 886 
Proximate cause of injury, § 107, p. 660 

Question of law or fact, § 264, pp. 1188, 1189 
Safety devices for protection of window cleaners, 

§ 81, pp. 589, 590 

Trespassing animals, injuries to, by noncompli¬ 
ance, § 31 

Willfulness or wantomiess, § 9, pp. 385, 386 
Noncontractual duty as basis of actionable negligence, 

§ 4, pp. 344-346 

Nonfeasance as negligence, § 2, p. 328 
Notice, 

See, also, Knowledge, generally, ante 
Building or structure, defect or danger in, § 81, 
pp. 580, 581 

Burden of proof of defendant’s, 

Failure to give aaotice of danger, § 208, p. 970 
Notice of. 

Dangerous or defective condition, § 208, 
pp. 968, 969 

Plaintiff’s perilous situation, § 213 
Constructive knowledge or notice, generally, ante 
Danger, generally, ante 
Defects, generally, ante 
Duty to give notice, 

Dangerous condition of private way, § 75 
Manufacturer’s or seller’s duty to give notice. 
Dangerous qualities of article, § 100, p. 
623 

Defect or danger, § 100, pp. 633, 634, 637, 
638 

Element of actionable negligence, § 5, pp. 350-366 
Evidence of notice of defect or danger, § 233; § 
234, pp. 1055, 1056; § 243, pp. 1084-1087 
Complaints or warnings, § 228 
Condition of place or appliance before acci¬ 
dent, § 230 

Other accidents or injuries, § 234, pp, 1055, 
1056 

Imputed knowledge or notice, generally, ante 
Injury and claim as condition precedent to action, j 
§ 180, pp. 859-865 
Pleading, 

Defendant’s duty to give notice of danger or 
defect, § 186, pp. 878, 879 
Defense of failure to give notice of injury or 
claim, § 197 

Giving of notice as condition precedent to 
action, § 183, p. 869, n. 42 
Precaution against injury, § 89, pp. 589-600 


, Notice—Continued, 

Presumption of notice of defect or danger, § 204 
p. 957 

Stairway opening, § 81, p. 587 
Notoriety, 

Evidence of notoriety to charge defendant with 
knowledge, § 233 

Place, method or appliance as evidence of dan¬ 
gerous character, § 237, p. 1060 
Nuisances, 

Action for negligence or nuisance where acts con¬ 
stitute both, § 176 
Attractive nuisance, §§ 29(1)-29(15) 

Complaint framed in nuisance or negligence, § 183 
p. 870 

Distinguished, § 1 , pp. 316, 317 
Necessity of causal connection between negligence 
from maintenance of nuisance and injury § 
104, p. 633, n. 39 

Trespasser’s injuries from dangerous nuisances 
on premises, § 24, p. 442 

Objections to complaint averring absolute liability and 
negligence, § 187, p. 900 
Obstructions, 

Extinguishment of fire, § 72, p. 566 
Injuries to user of private way, § 75 
Land abutting on highways, § 78 
Obvious danger or risk. 

Assumption of risk, § 174, p. 852, n. 72 
Defense to action for negligence, § 181 
Duty to give notice or warning, § 89, pp. 599, 600 
Evidence of custom on question of negligence 
where act obviously dangerous, § 232, p, 1049, 
n. 16 

Presumption of knowledge and appreciation of, § 
205, p. 959 

Question of law or fact, § 257, p. 1166, n. 53 
Occasion of injury, definition and nature, § 103, p. 649 
Occupants, 

Adjacent highway, duties with respect to persons 
on, § 60 

Adjoining premises, duty of care toward persons 
on, § 59 

Children as licensees §§ 39-41, pp. 504-508 
Failure to confine dangerous agency or instru¬ 
mentality to premises, § 66 , pp. 559, 560 
Invitees on premises in general, §§ 43(l)-53, pp. 
508-549 

Invitee’s property, injuries to, § 53 
Liability of occupant of premises for injuries, § 
94, p. 609 

Licensee’s injuries, § 35, pp. 491-502 

Traps, pitfalls, or hidden perils causing inju¬ 
ries, § 38 

Willful or wanton injuries, § 37 
Volunteer, duty of care toward, § 62 
Occupation, common usage of, test of care or negli¬ 
gence, § 16, pp. 404-408 

Offenses and pros^ution therefor, § 306, pp. 1270-1272 
Culpable negligence in the law of crimes, § 1, pp. 
319-322 

Office or office building, evidence of negligence, inju¬ 
ries in or about, § 243, p. 1080 
Officers, action by public officials pursuant to statute 
or ordinance, § 19, p. 426 

Oil, escaping; from pipe line causing damage to sur¬ 
rounding territory, § 64, p. 555, n. 10 
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Oil burner, 

Evidence of negligence in erection, maintenance 
or operation, § 243, p. 1077 
Questions of law or fact. 

Negligence in installation of burner sold or 
manufactured, § 280, p. 1222 , n. 4 
Negligent installation as proximate cause of 
injury, § 280, p. 1222 , n. 14 
Seller’s liability for injuries to third person from 
installation, § 100 , p. 638, n. 64 

Oil mill, attractive nuisance, § 29(12), p. 471 
Oil storage tank, attractive nuisance, § 29(12), p, 471 
Oiled surfaces in building, § 81, p. 589 
Oily floor, 

Contributory* negligence in failure to observe or 
take precautions against danger, question of 
law or fact, § 257, p. 1170, n. 62 
Evidence, 

Causal connection between negligence and 
injury from condition of store floor, § 
244, p. 1099, m 2 

Condition of clothing in action for slipping, 
§ 221, p. 1041, n. 26 

Contributory negligence in injury from con¬ 
dition of store floor, § 247, p. 1108, n. 2 
Knowledge of defect or danger in store, § 
243, p. 1086, n. 3 

Negligence in injury from condition of store 
floor, § 243, p. 1082, n. 73 
Res ipsa loquitur, § 220(12), p. 1038, n. 93 

Old age, sufficiency of care exercised as to aged per¬ 
son, § 12, p. 400 

Omissions, § 2 , pp. 327-329 

Actual result of, as controlling in determining 
existence of negligence, § 5, pp. 363-365 
Anticipation or foreseeability of consequences, 
element of proximate cause, § 109, pp.i 665- 
673 

Causal connection between omission and injury 
as essential, § 104, pp, 650-653 
Contributory negligence, 

Child by omissions in emergency, § 149, p. 793 
Conduct in emergencies, § 123, pp. 733-736 
Injuries from omissions of third persons on land, 
§ 74, p. 572 

Instructions on acts of, as negligent, § 288, pp. 
1235-1237 

Knowledge or notice of defect or danger as ele¬ 
ment of actionable negligence, § 5, pp. 350- 
366 

Particular omissions, §§ 15-22, pp. 402-434 

Willful, wanton or reckless, § 9, pp. 385, 386 
Persons liable for negligent omissions, §§ 90-102, 
pp. 600-645 

Proof of omissions constituting negligence as es¬ 
sential, § 200, pp. 936-938 

Responsibility for emergency as affecting liabil¬ 
ity for, § 17, pp. 412, 413 

Onlooker, 

Duties owing to, § 61 

Sidewalks in front of shooting gallery as invitee, 
§ 43(1), p. 509, n. 45 

Opening, criminal negligence by leaving uncovered, § 
306, p. 1272 

Operation and effect of res ipsa loquitur doctrine, § 
220(9), pp. 1019-1030 


Operations, 

Conducted on premises as affecting liability for 
injuries to trespasser, § 24, p. 442 
Duties with respect to particular operations, §§ 
64r-89, pp. 555-600 

Opportunity to obtain information as affecting exist¬ 
ence of emergency, § 17, p. 411, n. 60 

Orders of public authorities, 

Evidence on issue of negligence, § 221, p. 1040, 
n. 18 

Violation, § 19, p. 426 
Ordinances, 

Assumed or incurred risk where violation is in¬ 
volved, § 174, p. 854 

Breach of duty relative to falling objects or 
structures by violation, § 79 
Causal connection between violation of ordinance 
and injury, § 105, pp. 654, 655; § 106, p. 657 
Contributory negligence. 

Bar to recovery in actions founded on breach 
of ordinance, § 130, p. 749 
Defense to action based on violation of ordi¬ 
nance constituting willful or wanton con¬ 
duct, § 131, p. 753 

Evidence of violation of ordinance. 

Answer setting up contributory negli¬ 
gence, § 201, p. 950, n. 93 
Evidence of cnotributory negligence, § 
247, p. 1106 

Presumption from injured person’s violation 
of, § 205, p. 959 

Violation of ordinance, § 127, pp. 739-741 
Criminal act of third person as breaking chain 
of causation of person violating, § 111, p. 700, 

. n. 99 

Criminal or culpable negligence by violation, § 1, 
p. 322; § 806, pp. 1272, 1273 
Evidence, 

Ordinances though not specially pleaded, § 
201, p. 942 ■ 

Violation of, or compliance with, ordinance, 
§ 240; § 243, pp, 1088, 1089 
Buildings and structures as sufficient evi¬ 
dence to require submission to jury, 
§ 276, p, 1218 

Excuse or exemption from violation of ordinance 
. to be proved as alleged, § 200, p. 935, n. 90 
Guarding or protecting place or instrumentality, 
§ 85, p. 595 

Knowledge of defect or danger, violation v^ithout, 
§ 5, p. 352 
Pleading, 

Breach of duty in violation, § 187, pp. 885, 886 
Duty of defendant imposed by, § 186, p. 879 
Joinder of common law negligence and neg¬ 
ligence under ordinance, § 187, pp. 899, 
900 

Presumption of negligence from violation of, § 
204, pp. 956, 957 
Questions of law or fact. 

Contributory negligence of one who has vio¬ 
lated ordinance, § 254, p. 1153 ‘ , 

Excuse for violation by defendant, § 252, p. 
1136 

Negligence of defendant by violation. 252. 
p. 1136 ’ ‘ 
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Ordinances—Continued, 

Questions of law or fact—Continued, 

Proximate cause of injury, violation of ordi¬ 
nance, § 264, pp. 1188, 1189 
-Reasonable care as to condition of buildings and 
structures, § 81, pp. 581, 582 
Violation in general, § 19, pp. 414-427 
Willfulness or wantonness in violation of, § 9, 
pp. 385, 386 

Ordinary care, 10,11, pp. 387-399 

Acts which may result in injuries to others, 

64, 65 

Assumption that others will exercise, § 15, pp. 
402-404 

Avoidance of injury, 

Discovery of plaintiff’s peril under last clear 
chance doctrine, § 138, pp. 777, 778 
Infant trespasser discovered in position of 
peril, § 28, pp. 453-455 
Invitee, § 45, pp. 521-534 
Known and appreciated danger, §§ 121-126, 
pp. 727-739 
Licensee, § 35, p. 493 

Maintenance of building or other structure, 

§ 81, pp. 577-590 
Oneself, § 118, pp. 711-720 
Occupant of vehicle, § 150 
Person under disability, §§ 140-149, pp. 
782-794 

Capacity of person injured as affecting, § 12, pp. 
399-402 

Child’s duty to exercise care for own safety, § 

146, pp. 788-792 

Conditions and use of land or buildings, §§ 74- 
83, pp. 569-592 

Construction of machine by manufacturers, § 100, 

p. 682 

Dangerous agencies or instrumentalities, §§ 66- 
73, pp. 557-569 

Definition in instructions, § 289, p, 1238 
Elevators, hoists or shafts, § 82 
Failure of occupant of vehicle to exercise care as 
contributory negligence, | 152 
Fall of structures, objects or substances near 
highway, prevention, § 79 
Infant licensee using premises as playground, 
duty toward, § 40, p. 506 

Obligation of exercising as affected by emer¬ 
gency, ^17, pp. 408-413 

Presumption of capacity to exercise, § 203, p. 953 
Protection, 

Invitees or business visitors against acts of 
other persons, § 45, pp. 533, 534 
Licensee in position of danger, § 35, pp. 499, 

500 

Parent’s duty to protect child from injury, 

§ 160, p. 803 

Questions of law or fact as to defendant’s exer¬ 
cise, 1252, p. 1129 

Safe condition of means of ingress, egress or 
passages for invitees, § 48, pp. 538-540 
, Safeguards against injury to children, § 29(8), 
pp. 466-468 

^Slight want of ordinary care on plaintiff’s part as 
bar to recovery, § 171, p. 835 
Standard of duty, § 11, pp. 387-389 
Test or standard of negligence, § 1, pp. 310-312 
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Ordinary care—Continued, 

Undertaking to care for ill Of Injured person as 
affecting duty, § 58 
Volunteers, duty of care toward, § 62 
Willful or wanton negligence by failure to use 
after discovery of another’s peril, § 9, p. 386 

Ordinary negligence, § 8 , pp. 369-371 

Instructions, plaintiffs negligence, § 296 
Questions of law or fact, defendant’s negligence 
§ 252, pp. 1134, 1135 

Origin of duty on which claim of negligence may be 
based, § 4, pp. 339-347 

Original package rule as affecting liability of dealers 
of goods, § 100, p. 636, n. 48 
Oversight as synonyn^ous, § 1, p. 314 
Owners and ownership. 

Adjacent highway, duties toward persons on, § 60 
Adjoining premises, duties toward persons on, 
§ 59 

Burden of proof. 

Action for injury by fire to stumpage, § 207, 
p. 963, n. 74 

Children as licensees, §§ 39-41, pp. 504-508 
Condition of places, 

Abutting , on or near highway or path, negli¬ 
gence, § 275 

Conditions and use of land or buildings, duties 
concerning, §§ 74-83, pp. 569-592 
Dangerous or defective places, instrumentalities 
or conditions, negligence as question of 
law or fact, §§ 269-280, pp. 1202-1223 
Defendant’s ownership of thing causing in¬ 
jury, § 208, p. 968 
Evidence of ownership, 

Instrumentality or agency causing injury, § 
235; § 244, p. 1101 

Instruction on imputation of vehicle operator’s 
negligence to owner, § 298, p. 1256 
Invitees on premises, §§ 43(l)-53, pp. 508-549 
Invitee’s property’s injuries, § 53 
Issue as to property or instrumentality under 
plea or answer, § 201, p. 949 
Knowledge or anticipation of presence of licensee, 
§ 36 

Liability of property owner, §§ 91-93, pp. 603-608 
Licensee’s injuries, § 35, pp. 491-502 

Open to the public, negligence as question of 
law or fact, § 274, pp. 1212-1215 
Plaintiff in action for injury to property, § 182, 
p. 867 
Pleading, 

Ownership of place or instrumentality caus¬ 
ing injury, § 184 

Premises or instrumentality as matter to be 
proved, § 200, p. 936 
Presumption, 

Negligence from injury on defendant’s prem¬ 
ises, § 220(7), p. 1006 ^ 

Property damaged, § 243, p. 1065, n. 28 
Protection of window cleanersj § 81, pp. 589, 590 
Repair or remedy defects as precaution against 
injury, § 88 ■ 

Responsibility of owner for negligent act, § 
204, pp. 957, 958 

Special pleading of defense raising issue of 
ownership of instrumentality, $ 197 
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Ovniers and ownership—Continued, 

Repair or remedy defects as precaution against 
injury—Continued, 

Subsequent change, repair or precaution, § 
225, p. 1044 

Traps, pitfalls or hidden perils causing in¬ 
jury, § 38 

Volunteer, duty toward, § 62 
Oxygen tank, duty of seller of oxygen as to valve of, 
§ 100, p. 622, n. 78 

Packing, manufacturer’s liability for injuries from 
articles dangerous because of, § 100, pp. 637, 63S 
Painters, 

Contractor’s duty to avoid injury to, § 81, p. 579, 
n. 22 

Duty to use premises in customary way, § 49 
Palpable negligence, contributory negligence as jury 
question unless palpably negligent, § 255, p. 1163, 
n. 46 

Parent and child, 

Assumption of risk by parents as bar to recovery 
by child, § 174, p. 854 
Imputed negligence, § 160, pp. 801-803 

Child’s custodian’s negligence to parent, § 
163 

Child’s negligence to parent, § 160, p. 803 
Mutual agency requiring imputation of 
daughter’s negligence to occupant 
parent as coowner, § 168, p. 811, n. 39 
Negligence in operating vehicle to parent 
as owner or occupant, § 168, pp. 830, 
831 

Evidence, § 249, pp. 1111-1114 

Impute vehicle driver’s negligence to oc¬ 
cupant, § 249, p. 1114 
Instructions, § 298, p. 1255 
Parent’s negligence to child, § 160, pp. 801- 
803 

Negativing imputed negligence in plain- 
tiif’s pleading, § 194, pp. 918, 919 
Negligence of parent in operating vehicle 
wherein child is passenger or guest, 
§ 168, pp. 829, 830 

Questions of law and fact, § 261, pp. 1178, 
1179 

Presumptions and burden of proof, § 219, p. 
984 

Questions of law and fact, § 261, pp. 1178, 
1179 

Child’s contributory negligence, effect of 
statute concerning, § 260, p. 1175, n. 9 
Pari delicto, defense to action for negligence, § 181 
Parking lot. 

Evidence, 

Adjoining owners or lot proprietor created 
danger causing patron’s injury, § 235, p. 
1057, n. 21 

Precautions against injuries to persons in or 
about store, § 243, p. 1088, n. 25 
Negligence as to condition of places open to pub¬ 
lic as question of law or fact, § 274, p. 1212 
Pleading control of lot in action for injuries, § 
184, p. 870, n. 57 

Safety of step from store building to lot, § 81, p. 
586, n. 91 . 

Parks, attractive nuisance doctrine, child in public 
park, § 29(9), p. 468, n. 56 


Participation, evidence of defendant’s participation, § 
244, pp. 1101,1102 

Particular acts, omission or occurrences, §§ 15-22, pj>. 
402-434 

Particular definitions, § 1, pp. 304r-309 
Parties, § 182, pp. 866-869 

Acts or omissions of parties to suit as new and 
independent cause, § 111, p. 692 
Joint defendants, generally, ante 
Joint plaintiffs, generally, ante 
Ordinary or reasonable care as dependent on re¬ 
lation and situation of, § 11, p. 399 
Partnership, imputation of negligence of employee op¬ 
erating partnership truck to, § 168, p. 808, n. 21 
Passage, duty to provide safe passage for invitees, f 
48, pp. 538-540 
Passageways, 

Absence of implied invitation affecting duty to 
policemen or firemen, § 43(4), p. 515 
Defective or dangerous condition, § 81, pp. 582, 584 
Passengers, 

Agent’s negligence in operation chargeable to in¬ 
jured passenger as affecting comparison of 
negligence, § 171, p. 836, n. 19 
Imputed negligence. 

Contributory negligence of those in charge of 
public or hired conveyance to passenger 
for hire, § 168, pp. 816, 817 
Driver’s or operator’s negligence to passenger. 
Contributory negligence of driver of pri¬ 
vate conveyance to gratuitous pass¬ 
enger, § 168, pp, 817, 833 
Evidence, § 249, p. 1112 
Instruction, § 298, p. 1256 
Questions of law or fact, § 261, pp. 1176- 
1178 

Passers-by, 

Duty, 

Guard excavations to avoid injury to, § 85, p. 
594, n. 71 

Owners of property abutting on highway to 
avoid injury to, §§ 77-80, pp. 573-577 
Presumption as to person liable for injury to pass¬ 
erby, § 204, p. 958 
Passive negligence, 

Definition and nature, § 1, p. 322 
Proximate cause, § 107, pp. 660, 661 

Past experience as affecting implied, constructive or 
imputed knowledge or notice of defect or danger, 
§ 5, pp. 362, 363 

Patent or proprietary medicines or substances, liabili¬ 
ty of manufacturers or vendors, § 100, pp. 627, 
628 
Path, 

Increase of danger to licensee in use of, § 35, p. 
498, n. 1 

Notice or warning of defect or obstruction in path 
on privately owned land, § 89, p. 599 

Patriotic acts, § 22 

Paving contractor, interference with extinguishment 
of fire by breaking water main, § 72, p. 566, n. 45 
Payment, 

Averments in pleading as to nonpayment of dam¬ 
ages, § 189 

Use of property as affecting user’s status as in¬ 
vitee, § 43(4), p. 519 
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Peculiar or unusual attractiveness to children, attrac¬ 
tive nuisance, § 29(4) 

Pedestrians, 

CJomparative negligence, 

Comparison of negligence of parties, § 171, p. 
836, n. 19, 20 

Right to recover for injuries dependent 
on, § 171, p. 835, n. 11 
Diminution of damages proportionate to in¬ 
jured person’s negligence, § 172, p. 839, 
n. 58 

Effect on right to recover against railroad for 
injuries, § 171, p. 838, n. 40, 44 
Evidence, § 250, pp. 1114, 1115, n. 65-67 
Injury by motor vehicle as question of law 
or fact, § 262, p. 1181, n. 59 
Contributory negligence in observing defect or 
danger as question of law or fact, § 257, p. 
1157, n. 53 

Directed verdict in action involving tripping, § 

251, p. 1123, n. 49 
Evidence, 

Causal connection between negligence and 
injury by board thrown from window of 
building, § 244, p. 1098, n. 93 
Lapse of time as affecting evidence of condi¬ 
tion of place or appliance after accident, 

§ 231, p. 1047, n. 93 
Negligence, 

Injury from falling of structural glass, § 

243, p. 1081, m 69 

Window pane falling on pedestrian, § 243, 
p. 1079, n. 48 

Instructions, 

Burden of explaining accident, § 283, p. 1230, 
n. 23 

Imputed negligence, § 298, p. 1254, n. 66 
Knowledge as essential to constitute pedestrian 
a licensee, § 32, p. 489 n. 76 
Stepping off sidewalk into water meter box as 
trespasser, § 23, p. 436, n. 8 ■ 

Using short cut in store as "invitee, § 44, p. 521, n. 

75 

Penal statute, violation of statute as negligence, § 1, 
p. 319, n. 25; § 1, p. 322 
Perfume, evidence, 

Manufacturer’s, 

Knowledge of defect or danger, § 243, p. 1085, 
n. 92 

Negligence, § 243, p. 1078, n. 33 
Precaution against injury, § 243, p. 1087, n. 13 
Other injuries in action for injuries by burns 
from, § 234, p. 105^ n. 71 

Peril, 

Burden of proof injured person was in perilous 
situation and .oblivious to peril, etc., § 213 
Defendant’s knowledge and appreciation of, ele¬ 
ment of last clear chance, § 137, pp, 769-774 
Discovery of peril, generally, ante 
Duty to warn invitees or business visitors of hid¬ 
den or concealed perils, § 45, pp. 526-533 
Existence and nature, of, element of last clear 
chance, ’§ 137, pp. 764-7B9 
igidden perils causing injury ,to licensee, § 38 
Imminent danger or peril, generally, ante 
Instructions on last clear chance or humanitarian 
* doctrine, § 300, pp. 1261-1263 | 
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Peril—Continued, 

Material, fall of material piled near highway or 
sidewalk, § 79 

Negligence after peril arises as essential of sub- 
missible case under humanitarian doctrine § 
263, p. 1182, n. 72 

Obliviousness of, element of last clear chance § 
137, pp. 768, 769 

Person sought to be charged as an emergency § 
17, p. 411 

Pleading to invoke discovered peril, last clear 
chance or humanitarian doctrine, § 191, pp 
909-911 

Protection of users of private way against, § 75 
Sudden peril as excusing plaintiff for his actions 
.§ 123, pp. 733-736 
Permission, 

Entrance with permission of owner or occupant as 
invitee, § 43(3), pp. 513, 514 
Invitation and permission distinguished, § 43(1), 
p. 509, n. 24 

Permissive licensee, § 32, pp. 487, 488 
Per se, 

Breach of duty to person injured as essential to 
existence of negligence per se;, § 4, p. 348, n. 14 
Contributory negligence per se. 

Evidence under plea of contributory negli¬ 
gence and general denial, § 201 , p. 951 
Express characterization of plaintiff’s con¬ 
duct unnecessary in plea alleging facts 
constituting, § 198, p. 931 

Dangerous character of property, appliance, etc., 
as essential to attractive nuisance, § 29(3) 
Definitions and nature of negligence per se, § 1, 
pp. 322, 323 
Fires, § 72, pp. 563-568 

Instruction that fact or group of facts is negli¬ 
gence per se as improper, § 251, p. 1125, n. 72 
Questions of law or fact 

Pact or group of facts as negligence per se, 
§ 252, p. 1133, n. 12 

Failure to take precautions against injury as 
negligence per se, § 271, p. 1207 
Proximate cause of accident § 264, p. 1187, 
n. 77 

Violation, 

Rule or regulation of commission or board as 
negligent per se, § 19, p. 427 
Jtatiite or ordinance. 

As negligence per se, §19, pp. 417-422 
Averment of negligence in action based 
on violation, § 187, p. 886 
Causal connection between violation and 
injury as essential, § 105, pp. 654,' 655 
Contributory negligence as defense to ac¬ 
tions founded on violation, § 130, p. 
749 

Custom as affecting violation as negli¬ 
gence per se, § 19, p. 427 
Knowledge of defect or danger, violation 
without, § 5, p. 352 
Personal property, 

' Applicability of rule as to duty toward licensee, 

§ 35, pp. 494, 495 

Duties as to infant trespasser on, § 27, pp. 449 , 450 
Liability, 

Injury to trespasser on, § 24, p. 440 
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Personal property—Continued, 

Liability—Continued, 

Manufacturer for injury to personalty by 
manufactured property, § 100 , p. 635 
Persons repairing personal property, § 101 
Persons supplying personal property for use 
of others, §§ 98-100, pp. 616-638 
Purchaser from manufacturer for injury 
from latent defect, § 93 

Persons, 

Accompanying invitee or business visitor as in¬ 
vitee or business visitor, § 43(4), p. 518; § 44, 

p. 521 

By whom notice of injury and claim given, § 180, 

pp. 861, 862 

Entitled to invoke attractive nuisance doctrine, § 
29(11) 

Liable, §§ 90-102, pp. 600-645 

Presumptions, § 204, pp. 957, 958 
Questions of law or fact, § 266 
Particular persons as to which rule concerning 
duty to licensee is applicable, § 35, pp. 493, 494 
To whom duty owed, § 4, pp. 347-350; § 65 
Who are. 

Invitees, § 43(l)-44, pp. 508-521 
Licensees, §§ 32-34, pp. 481-491 
Trespassers, § 23, pp. 434-437 
Who may rely on status of injured person as, 
Licensee, § 35, pp. 501, 502 
Trespasser, § 24, pp. 446, 447 
Petition. Declaration, complaint on petition, general¬ 
ly, ante 
Photographs, 

Admission as evidence of custom or usage on issue 
of due care, § 232, p. 1048, n. 98 
Subsequent changes, repairs, etc., as evidence. 
Condition at time of injury, § 225, p. 1044 
Explain or to show incorrectness of photo¬ 
graph, § 225, pp. 1044,1045 
Physical condition. 

Consideration in determining whether plaintiff 
. used ordinary care to avoid injury, § 118, p. 

715 

Negligent actor’s liability for injury resulting 
from impaired condition caused by prior in¬ 
jury, § 106, p. 657 

Subsequent change, repair or precaution as evi¬ 
dence of condition at time of injury, § 225, pp. 
1043, 1044 

Physical disability or incapacity. 

Contributory negligence of persons under, § 142, 
pp. 782-784 

Injured person as factor in determining sufficien¬ 
cy of care, § 12^ p. 400 
Physicians, 

Entrant in patient’s waiting room as invitee^ § 44, 
p. 520 ' ^ 

Invitee, physician on premises by invitation of 
owner’s employee, § 43(4), p. 517 
Person causing injury and physician who treats 
injury as joint tort feasors, § 102, p. 641, n. 76 
Reliance by patient on safe condition of physi¬ 
cian’s premises, § 118, p. 718, n. 59 
Piles of material, 

Attractive nuisance, § 29(12), pp. 473, 474 
‘ Evidence of liability, § 245 

Questions of law or fact, § 273, p. 1210, n. 35 
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Piles of material—Continued, 

Evidence as to proper method of piling, § 221, p. 
1041, n. 29 

Injuries by piling materials on land, § 74, p. 571 
Licensee’s injury, § 35, p. 497 
Negligence with respect to piling as question for 
jury, § 269, p. 1202, n. 2 
Trespasser’s injury, § 24, pp. 440, 441 

Infant trespasser, § 27, p. 452; § 28, p. 455, n. 
28 

Pipes and pipe lines. 

Evidence, 

Negligence, 

Breaking pipe line, § 243, p. 1067, n. 35 
Injury by slipping on pipe in or about 
public library, § 243, p. 1080, n. 64 
Precautions against injury from pipes, § 243, 
p. 1087 

Failure to prevent damage from leakage of oil as 
proximate cause notwithstanding acts of 
third person, § 113, p. 702, n. 13 
Liability for injuries of one constructing defective 
line on road with owner’s consent, § 75, p. 572, 
n. 40 

Questions of law or fact, 

Attractive nuisance, § 273, p. 1210, h. 35 
Contributory negligence of husband failing to 
warn wife of pipe causing injury, § 261, 
p. 1176, n. 29 

Pitfall, 

Care to protect persons on premises from, § 83 
Duty to keep premises safe for invitees, § 50, p. 
541 

Licensee’s injury, § 38 

Theory as basis for attractive nuisance doctrine, 
§ 29(2), pp. 459, 460 
Trespasser’s injury, § 26 
Pits, 

Contributory negligence, 

Duty to avoid injury from known and ap¬ 
preciated dangers, § 121, p. 728, n. 25 
Failure to observe danger or take precaution 
against danger, question of law or fact, § 
257, p. 1169 

Duty to warn invitee of danger, § 45, p. 529, n. 98 
Injuries to trespassing animals, § 31 
Licensee’s injury, § 35, p. 497 
Place, 

Attractive nuisance, § 29(12), pp. 470-478 
Questions of law and fact, § 273 
Duties with respect to particular places, §§ 64-89, 
pp. 555-600 
Evidence, 

Condition of place, §§ 229-231, pp. 1045-1047 
Other accidents or injtiries to show. 

Dangerous or defective character of 
place, § 234, pp. 1053-1055 
Failure to take precautions against inju¬ 
ry, § 234, p. 1056 

Extent of invitation as affecting places to be kept 
safe for invitees, § 48, pp. 535-541 
Liability of proprietor of place of entertainment 
for patron’s act, § 92, p. 605, n. 7 
Owner’s act when outside his premises causing in- 
' jury to trespasser, § 24, p. 446 
■ ’ Persons' other than owners as liable for negli¬ 
gence, § 94, pp. 608-611 
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Place—Continued, 

Pleading, 

Ownership, possession control of place 
causing injury, § 184 

Place of injury, § 183, p. 869, n. 42; § 186, p. 
876 

Questions of law or fact, 

Dangerous or defective places, §§ 269-280, pp. 
1202-1223 

Negligence of owner or proprietor of places 
open to public, § 274, pp, 1212-1215 
Reliance on care of others with respect to safety 
of, § 118, pp. 717, 718, n. 59 
Variance between pleading and proof as to place 
of injury, § 202, p. 952 
Plaintiffs, § 182, pp. 866 , 867 
Plans and specifications, 

Architect’s liability for injuries in building con¬ 
structed under his plans, § 95, p. 615 
Contractor’s liability for injuries from defective 
plans or specifications, § 95, p. 613 
Plaster, res ipsa loquitur, falling plaster, § 220(12), p, 
1037, n. 85 
Platforms, 

'-Attractive nuisance, § 29(12), p. 471 
licensee’s injury, § 35, p. 497 
Maintenance near highway causing injury, § 78 
- Slippery platform, § 81, p. 588, n. 14 
Playgrounds, 

Duty to anticipate injury to children from po¬ 
tentially dangerous objects, § 67, p. 560 
Evidence of liability for injuries to children under 
playground rule, § 245 

Injuries to infant licensee using premises as, § 40, 
pp. 505-507 

Plea or answer, §§ 106-198, pp. 920-933 
Assumption of rislc, § 197 
Comparative negligence, § 198, p. 925 
Contributory negligence, § 398, pp. 922-933 

Issues raised by, and evidence admissible un¬ 
der, plea or answer, § 201, pp, 949-953 
Replication or reply to plea of, § 199, pp. 933, 
935 

Demurrer, ante 

Issues raised by and evidence axlmissible under, § 
201, pp. 947-951 

Replication or reply to, § 199, pp. 933-935 
Special defenses in general, § 197 
Pleading, §§ 183-202, pp. 869-953 

Applicability to pleadings of instructions on acts 
of defendant as negligent, § 288, pp. 1236, 3237 
Attractive nuisances, ante 
Bottles, ante 

Burden of proof of contributory negligence as 
affected by pleadings, § 211 
Cause of action, ante 
Contributory negligence, ante 
Cross complaint, §§ 196-198, pp. 920-933 
Customers, ante 

Declaration, complaint or petition, ante 
Demurrer, generally, ante 
Evidence, 

Admissible under pleadings, § 201 , pp. 940-951 
Sufficiency to rebut presumption under res 
ipsa loquitur as affected, by state of 
pleading, § 220(9), p. 1025 
Injuries, ante 


Pleading—Continued, 

Issues, proof, and variance, generally, ante 

Last clear chance, ante 

Plea or answer, generally, ante 

Proximate cause, post 

Replication or reply, § 199, pp. 933-935 

Res ipsa loquitur, post 

Responsiveness of special findings to issues made 
by pleading, § 304, pp, 1269, 1270 
Stores, post 

Variance between pleading and proof, § 202, pp 
951-953 

Willfulness or wantonness, post 
Plumbers, 

Assumption of risks by plumber as invitee from 
own acts, § 45, p. 526, n. 95 
Contributory negligence by failure to observe and 
discover danger, § 120, p. 723, n. 86 

Plumbing, injuries from bursting plumbing, § 81, p. 

583 

Poison, 

Injuries to animals by poison placed for’rodents, 
§ 67, p. 561, n. 74 

Knowledge of defendant of danger as question 
of law or fact, § 270, p. 1204, n. 11 
Liability of manufacturers and vendors, § 100, 

pp. 626-628 

Questions for jury, 

Foreseeability by employer of consequences 
of poisonous substance, in employee’s 
clothes, § 264, p. 1189, n. 1 
Negligence in poisoning pasture, § 270, p. 
1203, n. 4 

Poker game, imputed negligence of driver taking guest 
to, § 168, p. 823, n. 93 
Poles, 

Applicability of rule as to duty toward licensee, 
§ 35, p. 495 

Attractive nuisance, § 29(12), p. 474 
Evidence, § 245 

Questions of law or fact, § 273, p. 1210, nn. 
35, 50 

Vaulting pole, generally, post 
Police, 

Credibility as witness as jury question, § 267, p. 

1201, n. 83 
Imputed negligence, 

Contributory negligence of driver of police 
patrol as imputed to officer riding with 
him, § 1C8, p. 832 

Deputy sheriff operating vehicle to officer 
riding with him, § 168, p. 832, n. 88 
State police officer’s contributory negligence 
in operating vehicle to state, § 168, p. 809 
Invitee or business visitor on entry on premises 
to perform duty, § 43(4), pp. 514, 515 
Licensee, § 34 

Liability for policeman’s injury, § 35, pp. 
493, 494 

Property owner’s liability for acts of, § 92, p. 606, 
n. 27 

Polished surfaces in building, § 81, p. 589 
Ponds, 

Attractive nuisances, § 29(12), pp. 471, 47^77 
Customary permissive use as constituting users 
invitees, § 43(3), p. 513, n. 61 
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Ponds—Continued, 

Death or injury to infant, 

Licensee, § 39, p. 505, n. 78 
Trespasser, § 27, p. 452 

Evidence of liability under attractive nuisance 
doctrine, § 245 

Injuries to trespassers, § 24, p. 441 
Invitation to parent as invitation to child to 
bathe in, § 43(1), p. 509, n. 25 
Pool room, evidence of negligence in case of injury in 
- or about, § 243, p. 1080 
Pools, 

Attractive nuisances, § 29(12), pp. 475-477 
Evidence of liability, § 245 
Death or injury to infant. 

Licensee, § 39, p. 505, n. 78 
Trespasser, § 27, p. 452 

Porch, licensee’s injury from defect, § 35, p. 498 
Possession, 

Burden of proof in action for injury by fire to 
stumpage, § 207, p. 963, n. 74 
Issue as to possession of property or instrumen¬ 
tality under plea or answer, § 201, p. 949 
Liability, 

Person in possession of sign, § 97 
Pleading, 

Possession of place or instrumentality caus¬ 
ing injury, § 184 

Possessors of property for injuries, § 94, pp. 
608-611 

Special pleading of defense raising issue of 
possession of instrumentality, § 197 
Premises by third person as affecting property 
owner’s liability, § 92, pp. 604-607 
Possibility, 

Injury, 

Insufficient to impose liability or give rise 
to cause of action, § 6, p. 368 
Requiring reasonable anticipation of injury 
or danger, § 5, pp. 360-362 
Performance essential to duty to injured person, 
§ 4, p. 340 

Safer method as making act or omission negli¬ 
gent, § 2, p. 330 

Posting of sign as affecting duty of safe premises for 
invitees, § 45, p. 532 

Power fan, attractive nuisance, § 29(12), p. 471 
Power house, attractive nuisance, § 29(12), p. 471 
Power to carry out duty, injured person’s duty as 
dependent on, § 4, p. 340 

Practical joke, assumption of risk by injured person, 
§ 174, p. 853, n. 89 

Pranks, evidence of plaintiff as prankster in action 
for negligent injury, § 221, p. 1041, n, 24 
Prayer for damages in declaration or complaint, § 189 
Precautions, 

Attractive nuisance doctrine as to infant licensees, 
§ 41, p. 508 

Duty to take precautions, § 4, p, 342 
Evidence, 

After accident or injury, § 225, pp. 1043-1045; 
§ 243, p. 1088 

Against injury, § 236; § 243, pp. 1087, 1088 

Manner and circumstances of accident 
or injui^, § 222, p. 1042 
Precautions as evidence of knowledge of de¬ 
fect or danger, § 233 


Precautions—Continued, 

Evidence—Continued, 

Prior accidents or injuries as evidence of 
failure to take, § 234, p. 1056 
Injury from dangerous place, agency, instrumen¬ 
tality or operation, §§ 84-89, pp. 592-600 
Instructions on precautions by defendant against 
injury, § 287, p. 1234 

Omission of customary precautions, § 16, pp. 407, 
408 

Questions of law or fact, 

Contributory negligence in respect to pre¬ 
cautions against danger, § 257, pp, 1166- 
1173 

Precautions against injury from defective or 
dangerous conditions, etc., § 27l, pp. 
1205-1207 

Reliance by injured person on precautions by oth¬ 
ers against injury, § 118, pp. 717, 718 
Sufficiency of precautions against injury from 
dangerous place, agency, instrumentality 
or operation, § 84, p. 593 
Guarding or protecting dangerous place or 
instrumentality, § 85, pp. 594, 595 
Inspection, § 87, p. 597 
Warning or notice, § 89, p. 600 
Pregnancy, factor in determining exercise of due care 
as to injured woman, § 12, p. 399 
Premeditation, injury without premeditation as neg¬ 
ligence, § 3, p. 331 
Premises, 

Dangerous condition as question of law or fact, 
§ 270, pp. 1203-1205 
Duties with respect to particular, 

Classes of persons, §§ 43-63, pp. 434-555 
Instrumentalities, §§ 64-89, pp. 555-COO 
Notice of injury and claim as condition precedent 
to action for injury from defective condition, 

§ 180, p. 860 

Ownership, control or responsibility for premises 
as matter to be proved, § 200, p. 936 
Owner’s liability, §§ 91-93, pp. 603-608 
Persons liable for injury due to defective prem¬ 
ises, § 90, p. 602' 

Pleading, 

Negligence as to defect or dangerous condi¬ 
tion, § 187, p. 882, n. 99 ; § 187, p. 883, n. 1 
Right to be on defendant’s premises when 
injured, § 186, pp. 874, 875 
Res ipsa loquitur doctrine’s applicability to dan¬ 
gerous or defective conditions, § 220 ( 12 ), pp. 
1035-1038 ; 

Preponderance of evidence, instructions on, § 281, pp. 
1225, 1226 

Negligence of defendant as proximate cause, § 
290, pp. 1239, 1240 
Presence, 

Imputation of local operator’s contributory neg¬ 
ligence to owner not present at time of acci¬ 
dent, § 168, pp. 807-^10 

Trespasser, defendant’s knowledge of evidence, 
§ 245 

Presumptions and burden of proof, §§ 203-220(12), pp. 
953-1040 

See, also, Inferences, generally, ante 
Affirmative defenses, ante 
Assessment of damages after default, § 21'5 
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Presumptions and burden of proof—Continued, 
Assumption of risk, § 210, p. 976 
Capacity and comprehension, § 203, p. 953 
Causal connection, § 204, p. 958 
Cause of injury, § 209, pp. 970-972; § 210, p. 975 
Children, §§ 216-218, pp. 980-983 
Comparative negligence, § 214 
Contributory negligence, ante 
Defendant’s negligence, § 204, pp. 954-958; §§ 
208, 209, pp. 964-971 
Action for child’s injury, § 216 
Infant as defendant, § 217 
Question of law or fact in case of inference 
of negligence, § 253, p. 1147, n. 96 
Directed verdict as dependent on absence of pre¬ 
sumption of negligence, § 251, p. 1125, n. 72 
Due care, ante 

Instincts of self-preservation, § 206, pp. 959-963 
Instructions, §§ 282, 283, pp. 1227-1231 

Happening of accident does not raise pre¬ 
sumption of negligence, § 281, p. 1225, 
n. 47 

Knowledge, § 203, pp. 953, 954 

Plaintiff’s knowledge of danger as question 
of law or fact as affected by inferences 
from evidence, § 256 
Hast clear chance, § 213 

Nonsuit for failure to rebut presumption of want 
of due care, § 251, p. 1120, n. 19 
Owner in vehicle has power to control, § 168, p. 
811, n. 39 

Persons liable, § 204, p. 957 

Proof sufficient to raise presumption of, negli-* 
gence, § 243, p. 1074 
Proximate cause, post 
Res ipsa loquitur, generally, post 
Shifting of burden of ptoof, generally, post 
Violation of law, presumption others will not' 
violate law as circumstance in determining 
negligence, § 243, p. 1070, n. 46 
Willful or wanton conduct, § 204, p. 957 
Prevention, 

Duty to prevent spread of fire from premises, § 
72, p. 567 

Escape of sparks from ffre, § 72, pp. 567, 568 
Extinguishment of fire, § 72, p. 566 
Previous accidents as evidence of defendant’s knowl-’ 
edge of defect or danger, § 243, p. 1085, n. 93 
Prim a facie actionable negligence, violation of, ; 
Ordinance requirement,'§ 19, p. 416, n, 97 
Statutory requirement, § 19, p. 414, n. 85 
Prima facie case or prima facie evidence, § 243, p. 
1074 

Chair in store, negligence in injury from, § 243, 
p. 1082, n. 72 

Condition of floor in store, negligence in injury 
from, § 243, p. 1082, n. 73 
Directed verdict on ground of, § 251, p. 1123 
Dismissal or nonsuit, § 251, p. 1118; § 251, p. 

- . / - 1119, n. 15 

Evidence to overcome, § 243, p. 1074 
j, Res ipsa loquitur- doctrine, § 220(9), pp, 1019, 
1020 

Subudssion, to, jury irrespective of evidence in 
rebuttal, § 253, p. 1144 

Upguarded cellar stairway in store, negligence in. 
injury from, § 243, p. 1083, n. 75 


Prima facie case or prima facie evidence—Continued, 
Violation of ordinance as prima facie evidence 
of negligence, § 243, p. 1089 
Primary and secondary liability, § 102, p. 645 
Primary negligence, § 1, p. 324 
Principal and agent, agents, generally, ante 
Private, 

Residence, duty of care to invitee, § 45, p. 525 
Road, 

Person on as trespasser, § 23, p. 435, n. 87 
Users by permission as invitees, § 43(3), p. 
513, n. 62 

Vehicles, duties toward occupant, § 73 
Way, 

Care required as to safe condition toward 
invitee, § 45, p. 532 

Condition as affecting liability for trespass¬ 
er’s injury, § 24, p. 442 
Duties with respect to users, § 75 
Paving private way as implied invitation to 
enter, § 43(3), p. 510, n. 39 
User as licensee, § 32, p. 486 
Privity 'between actor and person injured, | 4, pp. 
348-350 

Probability of injury. 

Consciousness of, element of willfulness or wan¬ 
tonness, § 9, pp. 380, 381 

Requiring reasonable anticipation of injury or 
danger, § 5, pp. 360-362 

Probable consequences, elements and test of proxi¬ 
mate cause, § 108, pp. 661-665 
Profession, reliance on another’s skill in, § 15, p. 403, n. 
11 

Proper care, § 11, p. 392 
Property, 

Attractive nuisance, §§ 29(1)-29(15), pp. 456-^80 
Care of own property as test of ordinary or rea¬ 
sonable care, § 11, p. 393 
Care required to avoid injury to own property, § 
118, p. 713 

Classes or kinds as to which rule as to duty to 
licensee applies, § 35, pp. 494, 495 
Contributory negligence, 

Danger incurred to save property, § 125 
Defects in property enhancing injury, ^ 133 
Evidence of condition of property, §§ 229-231, pp. 
1045-1047 

Injuries to property, 

Another’s property in attempt to rescue or 
protect one’s own property in emergency, 

§ 17, pp. 411, 412 
Invitee’s property, '§ 53 
Licensee’s property, § 42; § 190, p. 908 
Trespasser’s property, § 30; § 130, p. 908 , 
Injury or damage as essential to right of action 
for negligence, § 175 
Invitees, §§ 43-53, pp. 508-549 
Issue as to ownership, possession or operation of 
, property under, plea or answer, § 201, p. 949 
Liability of owner for negligent injuries, §§ 91-93, 
pp. 603-608 

, Licensees, §§ 32-A2, pp. ,4^1-508 

Manufacturer’s liability for property damage, § 
100;pp. 633,, 035 

Nature of property trespassed on as affecting lia¬ 
bility for injury to trespasser, § 24, p. 440 
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Property—Continued, 

Ordinary or reasonable care as affected by nature 
and characteristics of property, § 11, p. 399 
Personal property, generally, ante 
Plaintiff in action for injury to property, § 182, p. 
867 

Pleading in action for wilful or wanton injury 
to property of trespasser or licensee, § 190, p. 
908 

■Slight diligence as applied to preservation of, § 
14, p. 402, n. 10 

Prosecution for offenses, § 306, pp, 1270^1272 
Prospective purchaser. Vendor and purchaser, post 
Protection, 

Dangerous places or instrumentalities, § 85, pp. 
593-595 

Duty to anticipate result of another’s attempt to 
protect, § 5, p. 365 

Protest, failure of occupant of vehicle to protest neg¬ 
ligence of driver as contributory negligence, § 154 
Proximate cause, §§ 103-115, pp. 645-706 

See, also. Causal connection, generally, ante 
Accident or act of God, § 115, pp. 704-706 
Anticipation of particular injury, § 109, pp. 670- 
673 

Attractive nuisance, § 29(13) 

Infant licensee, § 41, p, 507 
Burden of proof. 

Act of God was proximate cause of injury, § 
207, p. 964 

Contributory negligence was proximate cause, 
§ 210, p. 975 

Defendant’s negligence was proximate cause, 
§ 209, pp. 970-972 

Instruction on burden of proof of defendant’s 
failure to use reasonable care which was 
proximate cause, § 283, p. 1230, n. 22 
Third person’s negligence was proximate 
cause, § 209, p. 972 

Child’s act as efficient intervening cause, § 111, pp. 
692, 693 

Concurrent causes, § 110, pp. 674-684 

Negligence concurring with accident or act 
of God, § 115, p. 705 

Pleading, connection between negligence 
charged and injury, § 188, p. 906 
Concurrent negligence of plaintiff proximately 
causing injury as bar to application of last 
clear chance doctrine, § 139, pp. 779-781 
Condition or occasion making injury possible as 
proximate cause notwithstanding intervening 
agency, § 111, pp. 693-695 

Consequences that should have been foreseen, § 
109, pp. 665-673 

Consistency between general verdict and special 
finding, § 304, p. 1269 
Contributory negligence, ante 
Defense that defendant’s negligence was not prox¬ 
imate cause, § 181 

Definition and nature in general, § 103, pp. 645- 
649 

Efficient cause, § 106, pp. 655-657 
Elements and tests, §§ 107-109, pp. 657-673 
Essential element of liability, § 104, pp. 650-653 
Violation of statutes or ordinances, § 105, pp. 
654, 655 
65 C.J.S.—8$ 


Proximate cause—Continued, 

Essential to bar plaintiff’s recovery on ground of 
violation of statute or ordinance, § 127, pp. 
740, 741 

Establishment of negligence as proximate cause 
as essential to res ipsa loquitur, § 220(8), pp. 
1011-1019 

Fall, generally, ante 

Independent, illegal, willful, malicious or crimi¬ 
nal act as intervening efiicient cause, § 111, 
pp. 699, 700 

Injury attributable to all or any of concurrent 
causes, § 110, pp. 682-684 
Instructions, 

Burden of proof of defendant’s failure to use 
reasonable care which was proximate 
cause of injury, § 283, p. 1230, n. 22 
Contributory negligence as proximate cause, 
§ 297 

Definition, in § 290, pp. 1241-1243 
Negligence of defendant as proximate cause, 

§ 290, pp. 1239-1244 

Intervening cause as question of law or fact, § 
264, pp. 1190, 1191 

Intervening efficient cause, § 111, pp. 685-700 
Particular agencies or instrumentalities, §§ 
112-115, pp. 700-706 

Pleading, connection between negligence 
charged and injury, § 188, p. 906 
Involuntary or instinctive intervening act, § 111, 
pp. 696, 697 

Irresponsible agency’s act as efficient interven¬ 
ing cause, § 111, pp, 692, 693 
Last clear chance doctrine as phase of law of, § 
136, pp. 760-762 

Lunatic’s act as efficient intervening cause, § 111, 
p. 693 

Matters to be proved, § 200, pp. 938, 939 
Natural and probable consequences of negligence, 

§ 108, pp. 661-665 

Natural forces as intervening cause, § 115, pp. 
705, 706 

Nature of sole or concurrent cause, § 110, pp. 
680-682 

Negligence and proximate cause distinguished, § 
1, p. 316 

Negligence of defendant as proximate cause of 
injury from articles manufactured or sold, 

§ 280, pp. 1222, 1223 

Parent’s negligence as proximate cause of child's 
injury or death, § 160, p. 803, n. 63 
Particular agencies or instrumentalities, §§ 112- 
115, pp. 700-704 
Pleading, 

Duty of defendant relative to thing com¬ 
plained of as proximate cause, § 186, p. 
872 

Negligence charged was proximate cause, § 
188, pp. 903-906 

Plea of contributory negligence to show con¬ 
nection between such negligence aiid in¬ 
jury, § 198, p. 930 

Question of proximate cause on objection to 
pleadings as for court or jury, § 264, p. 

' 1188 

Presumptions, § 204, p. 958 ' ’ 
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Proximate cause—Continued, 

Primary cause in setting intervening cause in mo¬ 
tion, § 111, pp. 695-697 

Questions of law and fact, §§ 264, 265, pp. 1183- 
1199 

Competency, relevancy or existence of evi¬ 
dence to prove proximate cause, § 264, p. 
1188 

Concurring causes, § 264, pp. 1191, 1192 
Directed verdict on ground plaintiff’s negli¬ 
gence was sole proximate cause, § 251, p. 
1128 

Pailure to take proper precautions against in¬ 
jury from defect or danger, § 271, pp. 
1205-1207 

Foreseeability of consequences, § 264, pp. 
1189, 1190 

Inevitable or unavoidable accident, § 264, pp. 
1192, 1193 

Intervening cause, § 264, pp, 1190, 1191 
Nature and state of proof as affecting proxi¬ 
mate cause, § 265, pp. 1193-1199 
Negligence, 

Attractive nuisance case, § 273, p. 1211 
Condition of. 

Buildings or structures, § 276, p. 1217 
Places open to public, § 274, pp. 1212- 
1215 

Elevators, hoistways or shafts, injury on 
or about, § 277 

Fires or hot ashes, injury from, § 278 
Invitee, licensee or trespasser, injury to, 
§ 272 

Remote dhuse, § 264, pp. 1190, 1191 
Violation of statute or ordinance as proxi¬ 
mate cause, § 264, pp. 1188, 1189 
Sole proximate cause, generally, post 
Special finding, § 304, p. 1266 

Substantial factor in producing harm, § 107, p. 661 
Time of occurrence of intervening eflOlcient cause, 
§ 111, p. 693 

Trespass as contributory negligence barring re¬ 
covery, § 128 

Proximate consequences, negligent actor’s responsibili¬ 
ty for, although aggravated by injured person’s 
physical condition, § 134, p. 754, n. 23 
Proximity of dangerous instrumentality to attraction 
as affecting liability for child’s injuries, § 29(4) 
Public, 

Questions of law or fact as to negligence of owner 
or proprietor of places open to public, etc., § 
274, pp, 1212-1215 

Violation of statute or ordinance creating duty 
to public as negligence, § 19, p, 425 
Public accountants, liability to creditors or investor 
to whom employer exhibited accountants’ certifi¬ 
cate or report, § 94, pp. 610, 611 
Public duty, nonperformance as actionable negligence, 
§ 4, p. 346 

Public library, evidence of negligence in case of injury 
in or about, § 243, p. 1080 

Public officers, property owner’s liability for acts of, 

' §92, p. 606 

j?ublic policy, 

Dependency of legal liability on proximity be¬ 
tween act or omission and harm, § 104, p. 651 
Persons liable for negligence, S P* ^ '^0 


Public resorts. 

Duty to keep in safe condition and to warn of 
hidden dangers, § 76 

Entrant as invitee or business visitor, § 44, pp. 
519-521 

Public weighers, detriment from false report as to 
weight of goods, § 7, p. 368 
Pump house, attractive nuisance, § 29(12), p. 472 
Pumping machinery, attractive nuisance, § 29(12), p. 
472 

Purchasers. Vendor and purchaser, generally, post 

Pure accident defined, § 21, p. 431 

Purposes, 

Entry for, 

Illegal purpose as affecting status of invitee 
in place of business or public resort, § 
44, p. 520 

Particular purposes as affecting status as in¬ 
vitee or business visitor, § 43(4), pp. 514- 
519 

Requirement of notice of injury and claim, § 180, 

p. 861 

To be accomplished as affecting violation of stat¬ 
ute or ordinance as negligence, § 19, pp. 422, 
423 

Questions of law or fact, §§ 251-280, pp. 1115-1223 
Apportionment of damages where plaintiff was 
contributorily negligent, § 172, p. 847 
Assumption of risk, § 251, p. 1117 
Directed verdict, § 251, p. 1124 
Buildings, § 276, pp. 1215-1218 
Comparative negligence, § 262, pp. 1179-1181 
Competency, relevancy or existence of evidence 
to prove proximate cause, § 264, p. 1188 
Concurrent causes, § 264, pp. 1191, 1192 
Conduct of dangerous operations, § 279 
Conflicting evidence, ante 
Contributory negligence, ante 
Credibility of witnesses, §§ 267, 268, pp. 1200-1203 
Custom or usage in determining negligence of de¬ 
fendant, § 252, p. 1134 

Dangerous or defective places, instrumentalities 
and conditions, §§ 269-280, pp. 1202-1223 
Degree of negligence, § 252, pp. 1134, 1135 
Demurrer to evidence, § 251, pp. 1121, 1122 
Directed verdict or peremptory instruction, § 251, 

pp. 1122-1128 

Dismissal or nonsuit, § 251, pp. 1118-1121 

Evidence to overcome presumption of contri¬ 
butory negligence from plaintiff’s evi¬ 
dence to avoid, § 255, p. 1155, n. 25 
Doors, ante 

Duty of plaintiff to observe defects, § 257, pp. 

1166-1173 
Elevators, ante 

Emergencies, contributory negligence by acts in, 
§ 258 

Escalators, ante 
Fall, ante 

Falling objects, ante 
Findings of. 

Fact by court as affecting determination of 
facts by court or jury, § 268 
Negligence as matter of law under res ipsa 
loquitur doctrine, § 220(9), pp, 1025-1030 
Firq, ante 
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Questions of law or fact—Continued, 

Floors, ante 

Foreseeability of consequences of negligence, § 
264, pp. 1189,1190 
Gross negligence, ante 
Hoistways, § 277 
Hot ashes, § 278 
Ice, ante 

Imputed negligence, § 261, pp. 1176-1179 
Inevitable or unavoidable accident, § 264, pp. 1192, 
1193 

Infants, ante 
Invitation, ante 
Knowledge, 

Defective or dangerous condition of premises 
or appliances, § 270, pp. 1203-1205 
Plaintiff’s knowledge of danger, § 256 
Last clear chance or humanitarian doetrine, § 263, 
pp. 1181-1183 
Licenses, § 272 
Light, ante 

Machinery attracted to children, § 273, pp. 1209- 
1212 

Motion to exclude all plaintiff’s evidence, § 251, 

p. 1118 

Nature and state of proof as affecting, 

Negligence as question of law or fact, § 253, 
pp. 1136-1147 

Proximate cause as question of law or fact, 
§ 265, pp. 1193-1199 
Negligence, 

Defendant In general, §§ 252, 253, pp. 1128- 
1147 

Directed verdict or peremptory instruction on 
issue of, § 251, pp, 1124-1126 
Dismissal or nonsuit, § 251, p. 1119 
Ordinances, ante 
Persons liable, § 266 
Places, 

Abutting on or near highway or path, § 275 
Attractive to children, § 273, pp. 1209-1212 
Open to public, § 274, pp, 1212-1215 
Precautions, 

Against injury from defect or danger, § 271, 
pp. 1205-1207 

Plaintiff’s precautions against known dan¬ 
gers, § 257, pp. 1166-1173 

Prima facie case under res ipsa loquitur, § 220(9), 
pp. 1019, 1020 

Province of court and jury on application of res 
ipsa loquitur, § 220(9), pp. 1025-1030 
Proximate cause, ante 
Ramps, post 

Rebuttal of inference or presumption under res 
ipsa loquitur by explanatory evidence, § 220 
(9), p. 1028 

Relationship of parties and duty of care, § 252, p. 
1134 

Rescue doctrine as invasion of province of jury, § 
124, p: 737, n. 96 

Res ipsa loquitur where two inferences may be 
reasonably drawn from facts, § 220(8), p. 1011, 
n. 11 

Sale of dangerous or defective articles, § 280, pp. 

1221-1223 
Scaffold, post 
Shafts, § 277 


Questions of law or fact—Continued, 

Slippery surface or condition, post 
Sole proximate cause, § 264, pp. 1191, 1192 
Special verdict as affecting determination of facts 
by court or jury, § 268 
Stairs, stairways or steps, post 
Statutory provisions, post 
Stores, post 

Structures, § 276, pp. 1215-1218 
Submission of defendant’s negligence to jury as 
affected by res ipsa loquitur, § 253, p. 1143 
Subsequent negligence of plaintiff aggravating in¬ 
jury, § 259 

Taking case from jury in general, § 251, pp. 1115- 
1128 

Trap doors, post 

Trespassers, § 272 

Uncontroverted evidence, post 

Undisputed facts, post 

Use of dangerous instrumentalities, § 279 

Vehicles, post 

Violation of statute or ordinance. 

Negligence of defendant, § 252, p. 1136 
Willful misconduct in violation, § 252, p. 1135, 
n. 35 

Weight of evidence, §§ 267, 268, pp. 12(X>-1203 
Willfulness or wantonness, post 
Raft, 

Dangerous instrumentality, § 29(3), p. 461, n. 80 
Owner’s duty as to infant trespasser, § 27, p. 450, 
nn. 71, 73 

Railing, 

Evidence, 

Installation after injury, § 225, p. 1043, n. 44 
Negligence in respect to defective porch rail¬ 
ing, § 243, p. 1079, n. 48 
Questions of law or fact, 

Contributory negligence, 

Failure to observe danger or take pre¬ 
cautions against danger from stair¬ 
way without handrail, § 257, p. 1169, 
n. 61 

Leaning against porch railing, § 257, p. 
1168, n. 59 

Precautions against absence of-railing, § 271, 
p. 1205, n. 22 

Proximate cause of injury on absence of 
handrail on stairway, .§ 264, p. 1186, n. 76 
Res ipsa loquitur, § 220(12), p. 1037 

Railroad inspector on shipper’s premises as licensee, 
§ 32, p. 485, n. 25 

Railroads, 

Car, applicability of rule as to licensee, § 35, p. 495 
Comparative negligence, 

Contributory negligence as defense in action 
against railroad dependent on, § 171, pp. 
837-839 

Crossing accident as question of law or fact, 
§ 262, pp. 1180,1181, nn. 50-61 
Evidence of comparative negligence of in¬ 
jured person and railroad, § 250, pp. 1114, 
1115, nn. 65-68 
Contributory negligence, 

Defense in action against railroad as depend¬ 
ent on comparative negligence, § 171, pp. 
837-839 
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liailroads—Continued, 

Contributory negligence—Continued, 

Diminution of damages, 

Action against railroad where evidence 
shows contributory negligence wheth¬ 
er pleaded or not, § 198, p. 927, n. 69 
Employee’s liability act, § 172, pp. 842-846 
Imputation of contributory negligence of 
those in control of operation to passenger 
for hire, § 168, p, 817 

Injured person’s contributory negligence, § 
172, pp. 846, 847 

Tracks, evidence of liability under attractive nui¬ 
sance doctrine, § 245 

Vehicles, attractive nuisance, § 29(12), p. 475 
Hain, intervening cause, § 115 p. 706 
Hamps, 

Duty to keep in safe condition, § 81, pp. 586, 587 
Evidence, 

Contributory negligence in injury, from con¬ 
dition of store ramp, § 247, p. 1108 
Negligence in injury from condition of ramp 
in or about store, § 243, p. 1083 
Other accidents or injuries to show dangerous 
or defective character, § 234, p, 1054, n. 72 
Requirements of ordinance, § 240, p. 1061 n. 70 
Snow and ice on ramp before injury, § 230, p. 
1046, n. 75 

Questions of law or fact, 

Contributory negligence by failure to observe 
or take precautions against danger, § 257, 
p. 1171 

Knowledge of defendant of defective or dan¬ 
gerous condition, § 270, p. 1204, n. 11 
Negligence in construction, § 276, p. 1218 
Negligence relative to condition of ramp in or 
about building or structure § 276, p. 1218, 
n. 31 

Rats, injuries by, to persons on adjoining premises, § 
59, p. 552, n. 77 

Ray lamp negligence in use of, question of law or fact, 
§ 279, p. 1220, n. 92 

Real estate agent, evidence of status as invitee, § 245, 
p. 1102, n. 33 
Real property. 

Applicability of rule as to duty toward licensee, § 
35, pp. 494, 495 

Application of attractive nuisance doctrine where 
trespass on realty not involved, § 29(10) 
Manufacturer’s liability for injury to realty to 
‘ which manufactured article is annexed, § 100, 
p. 635 

Reasonable anticipation, 

Existence of duty as determined by, § 4, p. 333, 
n. 7 ‘ 

Injury or danger as element of actionable negli¬ 
gence, § 5, pp. 354r-365 

Reasonable care, § 11, pp. 387-399 

Actionable negligence by failure to exercise, J 1, 
p. 318 

, Avoidance of increase of hazard to licensee, duty, 
§ 35, p. 498, n. 98 
Avoidance of injury. 

Discovery of plaintiff’s peril under last clear 
chance doctrine, § 138, p. 777 
Ill, infirmed or helpless persons, § 57 
Invitees, § 45, pp. 521-534 


Reasonable care—Continued, 

Avoidance of injury—Continued, 

Licensee, § 35, p. 493 

Persons on adjoining premises, § 59 

Property of invitees, § 53 

Bottlers and distributors of beverages, § 100, pp. 
628, 629 

Capacity of person injured as affecting, § 12, pp. 
399-402 

Dangerous agencies or instrumentalities, §§ 66- 
73, pp. 557-569 

Definition in instructions, § 289, p. 1238 
Elevators, hoists or shafts, § 82 
Exercise of care toward licensee whose presence 
is known or should be known, § 36 
Failure to use as essential to contributory negli¬ 
gence, § 116, p. 706, n. 58 

Fall of structures, objects or substances hear 
highway, prevention, § 79 

Habitual trespasses as affecting ovtmer’s duty to 
use care to prevent injury, § 24, p. 445 
Inviter’s duty to exercise to discover defects or 
dangers, § 51, p. 547 

Manufacturer of dangerous article, § 100, p. 623, 
n. 82 

Nature of defect or danger as affecting duty of 
care to invitees, § 50, pp. 541-545 
Questions of law or fact as to defendant’s conduct, 
§ 252, p. 1129 

Safe condition of property for infant invitees, § 52 
Safeguards against injury of children, § 29(8), pp. 
466-468 

Safety and suitability of property with respect to 
invitees, § 45, pp. 526-533 
Standard of duty, § 11, pp. 387-389 
Test or standard of negligence, § 1, pp. 310-312 
Traps and pitfalls on property, § 83 
Undertaking to care for ill or injured person as 
affecting duties, § 58 

Use of care not to injure licensee by affirmative or 
active negligence, duty, § 35, pp. 500, 501 

Reasonableness, 

Reliance on acts or others as question of fact § 
252, p. 1133, n. 11 

Test of inference of negligence from control and 
management of thing causing injury, § 220<8), 
p. 1013, n. 20 

Rebuttal, 

Admissibility of rebuttal evidence, 

Changes in place or appliance to rebut evi¬ 
dence as to condition at time of accident, 
§ 231, p. 1047 

Rebuttal of evidence as to prior conditions, 
§ 230 

Subsequent changes, repairs, etc., to rebut 
other evidence, § 225, pp. 1044, 1045 
Presumptions or inferences. 

Capacity or incapacity of child to exercise 
care, § 218, p. 982 
Due care, § 247, p. 1106 
Negligence, § 243, p. 1074 
Nonsuit for failure to rebut presumption of 
want of due care, § 251, p. 1120, n. 19 
Res ipsa loquitur, sufficiency of exculpatory 
evidence, § 220(9), pp. 1023-1025 
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Rebuttal—Continued, 

Pr'ima facie case under res ipsa loquitur, exculpa¬ 
tion required in action for injury when bever¬ 
age bottle exploded, § 220(12), p. 1040, n. 15 
Submission to jury of prima facie case of de¬ 
fendant’s negligence irrespective of evidence 
in rebuttal, § 253, p. 1144 
Recklessness, § 9, pp. 378, 379; § 289, p. 1239 
Contributory negligence, 

Doctrine as inapplicable in actions founded 
on reckless disregard, § 131, pp. 752-753 
Question of law as dependent on recklessness 
of act, § 255, p. 1166, n. 49 
Definition and nature of reckless negligence, § 1, 
p. 324 

Disregard of consequences, § 9, p. 383 

Element of willfulness or wantonness, § 9, pp. 
381-383 

Element of criminal negligence, § 306, p. 1270 
Evidence, § 246, p. 1104, n. 51 
Inadvertent violation of statute or ordinance ac¬ 
companied by recklessness as culpai)le negli¬ 
gence, § 1, p. 322 
Injury to licensee, § 37 

Instructions on acts of defendants, § 289, p. 1239 
Invocation of last clear chance doctrine by reck¬ 
less plaintiff, § 137, pp. 763, 764 
Necessity for criminal responsibility, § 306, p. 

1271 

Plaintiff as affecting application of last clear 
chance doctrine § 137, p. 763, n, 85 
Pleading in action for willful or wanton injury, 

§ 190, pp. 907 t909 

Question of law or fact as to recklessness of de¬ 
fendant, § 252, p. 1136 
Synonymous, § 1, p. 315, 

Violation of statute concerning reckless impru¬ 
dence or reckless negligence as offense, § 306, 
pp, 1272, 1273 ' 

Refrigerator, 

Inherently dangerous article,*§ lOOj p..626 
Seller’s liability for injuries from negligent in¬ 
stallation, § 100, p, 638, n. 63 
Rejection or repudiation of attractive nuisance doc¬ 
trine, § 29(15) 

Relation, ■ ^ ^ 

Defendant to cause of injury, effect on applicabili¬ 
ty of res ipsa loquitur, § 220(8), pp. 1011-1019 
Evidence of relationship of parties, § 242 
Parties, 

Effect on application of res ipsa loquitur, § 
220(7), pp. 1005, 1006 

Element in determining ordinary or reason¬ 
able care, § 11, p. 399 

Reliance on, 

Care of others, § 15, pp. 402-404 

Contributory negligence, § 118, .PP. 715-720 
Child’s reliance on others’ care, § 147 
Vehicle occupant’s reliance on driver’s 
care, § 151 

Trespasser’s care, § 24, p. 445 
Contractor’s employee’s assurances of isafety, § 

118, p. 720, n, 67 

Remedying defects to avoid injury, § 88 
Remissness as synonymous, § 1, p, 314 
Remote cause, questions of law or fact, § 264, pp. 1190, 

1191, , . 
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Repairs, ^ 

Duties imposed by statute or ordinance tq keep 
building or other structure in repair, § 81, pp. 
581, 582 , ^ 

Duty to users to keep private way in repair, § 75 
Evidence, 

Contributory negligence of person injured by 
article repaired, § 247, p. 1107 
Knowledge of defect or danger, § 233 
Repairs after injury, § 225, pp. 1043-1045 
Liability of one who contracts to make, § 95, p. 
611, n. 78 

Persons repairing personal property as liable, § 
101 

Representative’s negligence as imputable to principal, 

§ 161 

Reputation, evidence. 

Issue of care or negligence, § 237, pp. 1059, 1060 
Sobriety or drunkenness, § 242 
Request, 

Act done by one without knowledge of danger at 
another’s request as negligence, § 5, p. 352 
Instructions, ante 

Resale of dangerous article by purchaser, seller’s lia¬ 
bility, § 100, p. 625 
Rescue, 

Contributory negligenqe, §§ 124, 125, pp. 736-739 
. Child, §.149, p. 794 

Question of law or fact as to rescue of person 
or property from peril, § 258 

Duty to, 

Anticipate result of another’s attempt to:res¬ 
cue, § 5, p. 365 

Ill, infirmed or helpless person from danger, 
§ 57 

Imputation of negligence as between endangered 
' person and rescuer, § 167 

Injuries to persons attempting to save others 
from injury, ■§ 63 
Reservoirs, 

Attractive nuisances, § 29(12), pp. 475-477 
Child in entering to catch fish as invitee, § 43(3), 
p. 513, n. 53 

Trespasser’s injury, § 24, p. 442 
Infant trespasser, § 27, p. 452 
Res ipsa loquitur, §§ 220(2)-220(12), pp. 987-1040 

Absence of other accidents, evidence of, to meet 
prima facie case under doctrine, § 234, p. 1057 
Absence or unavailability of direct evidence of 
negligence, § 220(6), pp. 1002-1004 
Accident or injury and defendant’s relation there¬ 
to, § 220(8), pp. 1006-1019 

Admitted facts, questions of law or fact, § 253, p. 
1147, n. 95 

Application of doctrine, §§ 220(10)-220(12), pp. 
1030-1040 

Pleadings, § 187, pp. 895, 896 
Burden of proof as affected by doctrine, § 220(9), 
pp. 1020^1023 

Cause of injury, § 220(8), pp. 1010-1019 
Circumstantial evidence to establish negligence 
regardless of doctrine, § 243, p. 1069, n. 43 
Defendant’s superior knowledge as to cause, § 220 

(5) , s, ■ 

Directed verdict on ground of prima facie case, 
§251, p. 1123 . 

Doctrine as rule of evidence, § 220(3), pp. 993-999 
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Res ipsa loquitur—Continued, 

‘Elements, §§ 220(4)-220(8), pp. 999-1019 
■ Evidence of negligence, § 220(3), pp. 99G-999 
Evidential effect of doctrine, § 220(3), pp. 996-999 
Exculpatory evidence to overcome or rebut pre¬ 
sumption under, § 220(9), pp. 1023-1025 
Blistenee and nature of duty to use care, § 220(7), 
pp. 1004-1006 

Explanatory evidence as affecting province of 
court and jury, § 220(9), pp. 1028-1030 
Instructions, § 282, pp. 1228,1229 
Degree of proof, § 281, p. 1226 
Negligence of defendant as proximate cause 
of injury, § 290, p. 1240 

Intervening harmful forces after sale or shipuient 
of instrumentality or article causing injury, 
questions of law or fact, § 280, p. 1223 
Issues raised by, and evidence admissible under, 
plea or answer, § 201, p. 947 “ 

Management and control of injuring agency, § 
220(8), pp. 1014-1019 ■ 

Nature of doctrine, § 220(3), pp. 993-999 
Necessity that plaintiff prove freedom from con¬ 
tributory negligence as affected by doctrine, 
§ 200, p. 940, n. 53 ■ 

Negligence of defendant as cause of injury, ques¬ 
tion for jury, § 265, p. 1194, n. 33 
Operation and effect of doctrine, § 220(9), pp. 1019- 
1030 

Particular defects or occurrences, § 220(12), pp. 

1035-1040 

Pleading, 

Allegation that injury arose from defendant’s 
negligence, necessity, § 189, p. 907, n. 16 
Answer that there was another cause of ac¬ 
tion not under defendant’s control, § 197, 
p. 921, n. 10 
Effect on, 

Applicability of doctrine, § 220(11), pp. 
1032-1035 

Sufficiency of evidence to overcome or 
rebut presumption or inference, § 
220(9), p. 1025 

Invoking doctrine, § 187, pp. 895, 896 
Negativing contributory negligence, necessity, 

§ 194, p. 915, n. 20 

Presumption of negligence of defendant, § 204, p. 
955 

Province of court and jury on application of doc¬ 
trine, § 220(9), pp. 1025-1030 
Relationship, 

Defendant to cause of injury, § 220(8), pp. 
1010-1019 

Parties, § 220<7), pp. 1005,1006 
Sufficiency of exculpatory evidence, § 220(9), pp. 
1023-1025 

Responsibility for emergency as affecting liability for 
acts or omissions, § 17, pp.-412, 413 
Responsiveness of special findings to issues, § 304, pp. 
1269, 1270 

Rest rooms, reliance on assumption change of levels is 
properly constructed, § 118, p. 717, n. 58 
Restaurants, contributory negligence of customer 
without appreciation of precise nature of danger, 

§ 119, p. 721, n. 76 

Retrospective determination of existence of negligence, 

§ 5; pp, 363-366 


' Review on appeal or error in negligence action, § 305 
Revolving doors. 

Causing injury, § 81, p. 583 
Evidence, 

Contributory negligence in injury from store 
door, § 247, p. 1107, n. 1 
Precautions against injury in or about store 
§ 243, p. 1088 
Questions of law or.fact, 

Contributory negligence by failure to observe 
or take precautions against danger, § 257 
p. 1171 
Negligence, 

Condition of places open to public, § 274,. 
p. 1213, n. 61 

Pushing revolving door, § 269, p. 1203,. 
n. 4 

Riding with incompetent driver of vehicle as contribu¬ 
tory negligence, § 156 

Right of action, § 175 

Conflict of laws, § 177, pp. 856-858 

Pleading in declaration, complaint, etc., § 1&3 

Rights of others as element in determinnig reasonable 
or ordinary care, § 11, p. 399 
Risks, 

Conduct creating undue or unreasonable risk of 
harm or injury to others, § 1, pp. 313, 314 
Contributory negligence. 

Assumption of risk to save life or to prevent 
personal injury to others, § 124, pp. 736- 
738 

Knowledge and appreciation of risk as es¬ 
sential to child’s contributory negligence, 
§ 148 

Risks incurred in discharging duty, § 126 
Doctrine of assumed risk, incurred risk, etc., § 174, 
pp. 848-854 

Duty as dependent on normal anticipation of risk, 
§ 4, p. 334, n, 9 

Element of actionable negligence, § 2, p. 327 
Obvious danger or risk, generally, ante 
Road grading machine, evidence of negligence in main¬ 
tenance or operation, § 243, p. 1077 
Road scraper, injury to child from scraper placed in 
vicinity of playground, § 28, p. 455, n. 32 
Roofs, 

Contractor, 

Duty to avoid damage to property on removal 
of roof, § 81, p. 579, n. 23 
Reroofing as liable for interior damage, § 95, 
p. 611, n. 83 

Defective or dangerous condition causing injury, 

§ 81, p. 582 

Negligence in construction, alteration or repair of 
building or structure as question of law or 
fact, § 276, p. 1216, n. 68 

Rope, 

Furnishing rope for use of others, § 70, p. 562, 
n. 86 

Notice or warning to users of rope across road 
on privately owned land, § 89, p. 599 

Rough conduct of third persons, duty to protect per¬ 
sons from, § 4, p. 334, n. 9 

Roundhouse, attractive nuisance doctrine, § 29(12) p. 
475 

Rubbish dump, attractive nuisances, § 29(12), p. 478 
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Rugs, 

Evidence, 

Contributory negligence in falling on, § 247, p. 
1107, n. 97 

Defendant’s precautions against injury by, § 
243, p. 1088 

Purchaser as bound to know tendency to slip, § 
120, p. 724, n. 91 
Rules or regulations, 

Evidence of employer’s rules, § 238 
Violation, 

Commission’s or board’s rule or regulation, § 
19, p. 427 
Own rules, § 22 
Kunway, evidence. 

Causal connection between negligence and injury 
from condition of store runway, § 244, p. 1099 
Negligence in injury from condition of runway in 
or about store, § 243, p. 1083 
Safe place statute, 

Buildings or other structures, § 81, pp. 581, 582 
Compliance with statute as question fpr jury, § 
276, p. 1217 

Frequenter of premises within statutes, § 32, p. 
488 

Violation by failure to light building, § 86, p. 596, 
n. 97 


Safeguards, guard, generally, ante 
.Safety, 

Appliances, 

Duty of furnisher of appliance for another’s 
use to fuimish safe appliance, § 99 
Failure to use appliance to protect dangerous 
place or instrumentality, § 85, p. 595 
Furnishing for use of others, § 70 
Partial defense of contributory negligence of 
employee injured by violation of act, § 
172, p. 846 

Person as charged with knowledge of statu¬ 
tory requirements, § 19, p. 426 
'Care required for own safety, § 118, pp, 711-720 
.Comparative negligence as affecting recovery 
against railroad for noncompliance with safe¬ 
ty requirements, § 171, pp. 837, 838 
..Conditions, 

Keeping places abutting on highway in safe 
condition, duty, §§ 77-80, pp. 573-577 
Land or buildings, duty, §§ 74-83, pp. 569-592 
Maintenance of building or other structure 
in safe condition, duty, § 81, pp. 577—590 
Nature of defect or danger as affecting duty 
of safe condition for invitees, § 50, pp. 


541-545 

Premises, duty toward licensee, § 35, pp. 495- 


498 

Prevention of injury to persons on adjacent 
highway from unsafe condition of prop¬ 
erty, duty, § 60 

* Contributory negligence as question of fact where 
assurances of safety are given, § 255, p. 1155, 


n. 27 

Deposit vault, evidence of causal connection be¬ 
tween negligence and injury involved, § 244, 
p. 1098, n. 94 
• j)0'Y^j[oes 

Duty to protect window washers, § 81, pp. 589, 
590 


Safety—Continued, 

Devices—Continued, 

Machine manufacturer’s liability for injuries 
from machine without devices when sold, 

§ 100, p. 632, n, 11 

Violation of statutes or ordinance, § 19, p. 424 
Ejection of intoxicated person from place of, § 57 
Equipment, evidence of custom or usage in re¬ 
spect to use of, § 232, p. 1049 
Evidence of assurance of safety on issue of con¬ 
tributory negligence, § 201, p. 950, n. 94 
Furnishing machinery or appliances for use of 
others, § 70 

Guarding or protecting dangerous places or in¬ 
strumentalities, § 85, pp. 593-595 
Intoxicated person, duty to care for safety of, § 56 
Invitees, 

Duty, 

Exercise of care for safety of, § 45, pp. 
521-534 

Nature of defects or danger affecting du¬ 
ty toward, § 50, pp. 541-545 
Safe condition of property, 

' Extent of invitation as affecting du¬ 

ty, §§ 46-49, pp. 535-541 
Infant invitees, § 52 

Liability of one undertaking to do something for 
another’s safety, § 94, p. 610 
Means of ingress, egress and passage for invitee, 

§ 48, pp. 538-540 
Public resorts, § 76 

Regulations, admissibility of evidence of, § 221, p. 
1040, n. 18 

Reliance on assurances of, § 118, p. 720 
Statute or ordinance, 

Holding violator to foresight of injury, § 19, 
p. 422, n. 53 

Presumption others will exercise care as af- 
I fecting responsibility for injuries from 

violation, § 15, p. 403, n. 16 
Violation as, 

Negligence as matter of law, § 19, p. 418, 
n. 20 

Proximate cause, question of law or fact, 

§ 264, p. 1189, n. 94 

Use of land or buildings, duties, §§ 74-83, pp. 569- 
592 

Salesman, 

Entering customer’s premises with consent as 
trespasser, § 23, p. 437, n. 17 
Status as invitee, licensee or trespasser as jury 
question, § 272, p. 1208, n. 30 
Trespass in use of premises for convenience, § 23, 
p. 426, n. 96 

Sanitary napkins, manufacturer’s liability, § 100, p. 
631, n. 94 

Satisfaction, one only notwithstanding joint and sev¬ 
eral liability, § 102, p. 645 

Sawmill, 

Attractive nuisance, § 29(12), p. 471 
Entrant as invitee, § 44, p. 520 
Third person’s act as proximate cause of injury 
from collapse of sawdust pile, jury question, 
§, 264, p. 1190, n. 9 

Willful or wanton injury to trespasser by em- 
, ployee, § 25, p. 447, n. 52 
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Scaffold, 

Applicability of rule as to duty toward licensee, § 
35, p. 495 

Condition, § 81, p. 585 

Duty of safe condition for invitees by subcontrac- 
• tor in control of, § 45, p. 532,- n, 12 
Evidence of negligence in erection, maintenance, 
etc., § 243, p. 1077 

Failure to furnish safe scaffolding as proximate 
cause, § 112, p. 701 

Furnishing scaffolding for use of others, § 70, p. 
562, n. 86 

Liability for injury to trespasser on, § 24, p. 440 
Questions of law or fact, 

Assumption of risk, § 251, p. 1117, n. 93 
Contributory negligence in failure to observe 
or take precautions against danger, § 257, 
p. 1172 

Identity of person under who^e supervision 
scaffold was erected, § 266, p. 1199, n. 66 
Negligence, 

Construction, alteration or repair of 
building or structure, § 276, p. 1216, 
n. 68 

Scaffold in or about building or structure. 
as question of law or fact, § 276, p. 
1218, n. 81 

Selection of defective board for use in scaffolding ; 

as proximate cause, § 112, p. 702, n. 10 - 
Seller’s responsibility to purchaser’s employee for 
sufficiency of timber to support scaffold, § 100, 
p. 635, n. 30 

Use of defective plank in construction of scaffold ' 
as intervening cause, § 112, p. 702, n. 11 
School bus, Imputation of negligence of operator to 
children in, § 168, p. 812, n. 44 
Scintilla of evidence, 

Ground for submission of negligence to jury, § 
253, pp. 1142, 1143 

Insufficiency of scintilla of evidence of negligence, 

§ 243, p. 1071, n. 51 

■More than scintilla rule as affecting contributory 
negligence as question of law or fact, § 255, p. 
1155, n. 26 

Seamen, diminution of damages on ground of contribu¬ 
tory negligence, § 172, p. 846 
Second action, necessity of notice of injury and claim 
as condition precedent, § 180, p. 861 
Secondhand machinery dealer, liability to third per¬ 
son, § 100, p. 619, n. 58, 59 

Seeing, duty to Injured person to see, § 4, pp. 343, 344 
Self-preservation, instruction on presumption of plain¬ 
tiff’s due care founded on instincts of, § 282, p. 
1228 

Separate acts or omissions. 

Matters to be proved, § 200, pp. 936-938 
Pleading, 

Allegations in declaration, complaint, etc,, § 
187, pp. 897-900 

Connection between acts charged and injury, 

§ 188, pp. 905, 906 

Separate acts of negligence on part of differ¬ 
ent defendants, § 187, p. 901 
Septic tank, evidence of causal connection between 
overflow and illness, § 244, p. 1097, n. 78 
Servants. Fellow servants, generally, ante 


Service, 

Duty to use care in rendering, § 4, p. 346, n. 4 
Entrant on premises to render as invitee, § 43(4) 
pp. 515, 516 

Notice of injury, § 180, p. 865 
Settlement, waiver of notice of injury and claim by 

§180, p. 861 ' 

Sewage disposal plant, attractive nuisance, § 29(12) 
p. 471 

Sewers, attractive nuisance, 

Infant licensee, § 41, p. 507, n. 11 
Trench excavated in street § 29(12), p. 473, n. 43 
Sewing machine, 

Evidence, 

Causal connection between negligence and 
injury from, § 244, p. 1098 
Manufacturer’s, 

Duty to inspect parts manufactured by an¬ 
other, § 100, p. 632, n. 15 

Negligence in manufacturing or supplying, § 243, 
p. 1077 

Liability, § 100, p. 631, n. 94 

Sex, consideration in determining whether plaintiff 
used ordinary care, § 118, p. 715 
Shafts, 

Criminal negligence by violation of statute pro¬ 
hibiting leaving uncovered, § 306, p. 1272 
Duties concerning, § 82 
Elevators, generally, ante 

Negligence in injury on or about shaft as question 
of law or fact, § 277 

Open and unguarded shafts, § 85, p. 594 

Sharing of expenses as constituting joint enterprise 
between occupant and driver of vehicle, § 168, pp. 
815, 816 

Shifting of burden of proof, § 207 

Contributory negligence, § 210, p. 976 

Child’s contributory negligence, § 218, p. 982 
Evidence of plaintiff as affecting burden of 
proof of, § 212 

Pleadings as affecting burden of proof of, § 
211 

Negligence of defendant, § 208, p. 967 
Res ipsa loquitur doctrine as shifting burden, § 
220(9), pp. 1020-1023 
Shippers, 

Dangerous agency or substance, § 66, p. 559 
Liability of shipper of personal property to an¬ 
other person, § 98, p. 617 

Shoes, 

Contributory negligence by exposure to known 
danger from defective shoes, § 121, p. 730, 
n. 30 

Dealer’s liability for injuries from, 

Misfit shoes, § 100, pp. 620, 621 
Pois#»ous substance in shoe leather, § 100, 
p. 627 

Retailer’s duty to discover defects by inspection, 
§ 100, p. 637, n. 55 

Use by manufacturer of defective heel, § 100, p. 
630, n. 89 , , 

Shooting, property owner’s liability for act of third 
person shooting on premises, § 92, p. 605, n. 17 
Sidetrack, sufficiency of safeguards against injury to 
infants, § 29(8), p. 467 
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Sidewalks, 

Business. operator’s liability for invitee’s injury 
on adjacent sidewalk, § 48, p. 538 
Duty of private owner of town for child’s injury 
by condition of, § 74, p. 571 
Evidence of knowledge of defect or danger with 
respect to, § 243, p. 1Q85 

Maintenance of dangerous agency on abutting 
property, § 77, pp. 574, 575 

Sign painter as business visitor, § 43(4), p. 516, n. 94 
Signals, diminution of damages for contributory neg¬ 
ligence of person injured by railroad’s failure to 
give, § 172, p, 847, n. 49 
Signs, 

Advertising sale as invitation to enter premises, 
§ 44, p. 521, n. 71 

Liability of person using or maintaining, § 97 
Simple negligence, 

Averment of both simple negligence and willful 
misconduct, § 187, pp. 902, 903 
Evidence admissible under allegation of simple 
and of gross, willful or wanton negligence, § 
201, p. 947 

Issue as to willful or wanton injury as not raised 
by allegation of, § 201, p. 946 
Recovery for gross negligence as unwarranted by 
allegation of, § 201, p. 946 

Sine qua non rule, § 106, pp. 655-657 
Situation of parties as element in determining ordi¬ 
nary or reasonable care, § 11, p. 399 
Skill, 

Degrees, §§ 10-14, pp. 386-402 
Reliance on another’s skill in art, trade or profes¬ 
sion, § 15, p. 403, n. 11 

Skylight, contributory negligence by failure to observe 
or take precautions against danger, question of 
law or fact, § 257, p. 1170 

Sleep, contributory negligence by sleeping in position 
of peril, § 120, p. 726, n. 7 

Slick floor, evidence of negligence in injury from con¬ 
dition of store floor § 243, p. 1083, n. 73 
Slight care, § 14 
Slight diligence, § 14 
Slight negligence, § 8, pp. 369, 370 
Plaintiff’s negligence, 

Instructions, § 296 

Right to recover where comparatively slight 
and defendant’s was gross, § 17i, pp, 835, 
836 

Questions of law or fact, defendant’s negligence, 
§ 252, pp. 1134,1135 

Slippery surface or condition, 

Building or structure, § 81, pp. 587-589 
Contributory negligence. 

Descending slippery stairs, § 121, p. 731, n. 36 
Duty to avoid injury from known and ap¬ 
preciated dangers, § 121, p. 728, n. 25 
Evidence of, in falling on slippery sidewalk, 
§ 247, p. 1106, n. 91 

Exposure to known and appreciated danger, 
§ 121, p. 730, n. 29 

Failure to observe and discover danger, § 120, 
p. 723 
Evidence, 

Defendant’s knowledge of dangerous condi¬ 
tion of steps, § 243, p. 1085, n. 99 


Slippery surface or condition—Continued, 

Evidence—Continued, 

Floor, 

Defendant’s knowledge of defect or dan¬ 
ger, § 243, p. 1085, n. 95 
Negligence in injury from condition of 
store floor, § 243, p. 1083, n. 73 
Other falls in action for injury by fall on, 
§ 234, p. 1051, n. 44 
Floor, § 81, pp. 587-589 

Injury from slippery condition of vestibule of 
store, § 243, p. 1082, n. 70 

Knowledge of condition as knowledge and ap¬ 
preciation of danger, § 119, p. 721, n. 81 
Platform, § 81, p. 588, n. 14 
Questions of law or fact, 

Assumption of risk of walking on slippery 
plank, § 251, p. 1118, n. 97 
Contributory negligence in failure to observe 
or take precautions against danger, § 257, 
p. 1169, n. 62 

Failure to warn or remedy, § 271, p. 1206, n. 
22 

Knowledge of defendant of condition, § 270, 
p. 1204, n. 11 

Negligence with respect to condition, 

Building or structures, § 276, p. 1218, n. 
81 

Floor, § 276, p. 1216, n. 72 
Places open to public, § 273, pp. 1213, 
1214 n. 62, 63 

Repair or remedying condition to avoid injuries 
duty, § 88 

Slipping, 

Constructive notice of store owner of grape on 
floor, § 51, p. 547, n. 17 

Contributory negligence by failure to observe and 
discover danger, § 120, p. 724, n. 88; § 257, p 
1171 
Evidence, 

Causal connection between negligence and 
slipping, 

In or about building, § 244, p. 1098, nn. 
92, 94, 95 

Store floor, § 244, p. 1099, n. 2 
Condition of closing, § 221, p. 1041, n. 26 
Negligence in injury by slipping, 

Condition of floor store, § 243, p. 1083, n. 
73 

Floor of pool room, § 243, p. 1080, n. 63 
Foreign substance on floor, § 81, p. 588 
Injuries to invitees from moisture on commercial 
areas and surfaces § 45, p. 531, n. 2 
Patron slipping on store entrance in rainy weath¬ 
er, § 48, p. 540, n. 77 

Presumption of negligence from happening of ac¬ 
cident or injury, § 220(1), p. 987 
Proof as limited to acts or grounds charged in 
declaration or complaint, § 201, p. 941, n. 66 
Questions of law or fact. 

Contributory negligence in failure to observe 
or take precautions against danger, § 257, 
p. 1171 

Proximate cause of injury, § 264, p, 1186, n. 76 
Wet floor in building, § 81, p. 588, .n. 13. 

Slot machines, pleading in, action for child’s injury 
from, § 186, p. 876 
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Smoke stacks, 

Escape of sparks causing injury, § 72, p. 568 
Negligence with respect to injuries by sparks 
from, question of law or fact, § 278, p. 1220, 
n. 87 

Smoker, evidence, 

Carelessness as smoker to show care or negligence 
on particular occasion, § 237, p. 1058, n. 32 
Negligence by smoking in automobile causing 
burning of garage, § 243, p. 1076, n. 91 
Smooth surfaces in building or structure, § 81, pp. 
587-589 

Snares, duty to keep premises safe for invitees, § 50, 
p. 541 
Snow, 

Duty to repair or remedy dangerous condition 
caused by, § 88 
Evidence, 

Contributory negligence in injury from snow 
on store stairways, § 247, p. 1108, n. 3 
Knowledge of danger from snow on store 
floor, § 243, p. 1086, n. 3 
Negligence, 

Injury from snow on store, 

Floor, § 243, p. 1083, n. 73 
Stairway, § 243, p. 1083 n. 75 
Snow on walk § 243, p. 1067, n. 35 
Injuries to person on adjoining premises from 
sliding snow, § 59, p. 552, n. 77 
Intervening cause, § 115, p. 706 
Notice of injury and claim as condition precedent 
to action for injury caused by snow, § 180, p. 
860 

Questions of law or fact, 

Contributory negligence in failure to observe 
or take precaution against danger, § 257, 
p. 1171 

Negligence with respect to snow falling from 
roof, § 276, p. 1216, n. 72 
Steps or walks, § 81, p. 589 

Soap manufacturer’s liability for injuries from poi¬ 
sonous ingredient, § 100, p. 627 
Social guest, 

Host’s duty to guest with respect to condition of 
premises, § 35, pp. 496, 497 
Status as, 

Invitee, § 43(4), p. 519 
Licensee, § 32, p. 489 
Sole cause, 

Directed verdict on ground plaintiff’s negligence 
constituted, § 251, p. 1128 

Evidence of negligence as sole cause of injury, § 
244, p. 1090, n. 41 

Injured person’s negligence as sole cause as jury 
question under humanitarian doctrine, § 263, 
p. 1182, n. 67 

Instructions, § 281, pp. 1226,1227 
Issue and evidence under plea or answer, § 201, 
pp. 950, 951 

Plea,that plaintiff’s negligence was sole cause of 
injury as plea of contributory negligence, § 
198, p. 932 
Third person’s acts. 

Issue as to whether independent third per¬ 
son’s acts were, negligent as erroneously 
* submitted to jury, § 201, p. 948, n. 66 
Sole cause of injury, § 110, pp. 680-682 


Sole proximate cause, 

Instructions on defendant’s negligence as, § 290, 
p. 1240, n. 59 

Necessity that' contributory negligence constitute 
such cause to bar recovery, § 130, p. 750, n. 92: 
Plaintiff’s negligence as, § 129, p. 746 
Questions of law or fact, § 264, pp. 1191, 1192 

Space, habitual users as licensees, § 32, p. 489 n. 75 
Spark arresters, 

Application of statutory provision to steam shovel 
operators, § 72, p. 566 

Duty to prevent escape of sparks, § 72, p. 568 
Violation of statutory regulation of use, § 72, p, 
565, n. 30 

Sparks, escape from fire used for industrial or heating 
purposes, § 72, pp. 567, 568 
Special demurrer, 

Aid to general averment of negligence by res ipsa 
loquitur, § 187, p. 896 

General averment of negligence as ground, § 187, 
pp. 891, 892 

Raise defense of failure to give notice of injury 
or claim, § 197, p. 921 

Special verdict and findings, § 304, pp. 1265-1270 

Weight of evidence as question of law or fact as 
affected by special verdict, § 268 

Specific acts or omissions, 

Burden of proof of act of negligence charged, § 
207, p. 963 ' 

Res ipsa loquitur doctrine’s applicability where 
plaintiff pleads, § 220(11), pp. 1032-1035 

Speed, 

Conflict in instructions on violation of speed law 
and instructions on proximate cause, § 290, p. 
1242, n. 75 
Evidence, 

Proof of actual speed notwithstanding allega-' 
tion in pleading of specific speed, § 201, p. 
941 n. 66 

Speed as evidence of negligence, § 243, p. 1070, 
n. 45 

Zone of peril of person approaching path of mov¬ 
ing vehicle as affected by speed, § 137, p. 767, 
n. 11 

Spring guns, injuries to trespassers, § 26 
Sprinkler pipe, liability of contractor engaged to re¬ 
pair cleaning system for injury when pipe broke, 
§ 95, p. 612, n. 91 

Sprinkler system, insurance company’s agent on prem¬ 
ises to inspect as invitee, § 43(4), p. 518 

Stairs, stairways or steps. 

Causal connection between violation of industrial 
commission’s rules and injury as essential, § 
105, p. 654, n. 43 
Contributory negligence, 

Descending, 

Dark stairs, § 121, p. 732, n. 53 
Slippery stairs, § 121, p. 731, n. 36 
Evidence, 

Falling on steps in or about building, § 
247, p. 1107, n. 97 

Injury from store steps or stairways, § 
247, p. 1108 

Failure to observe and discover danger, $ 120, 
p. 724,n. 88 
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Stairs, stairways or steps—Continued, 

Contributory negligence—Continued, 

Fall due to mistaking platform part way 
down stairs as next step, § 120, p. 726, 
n. 6 

Forgetfulness or inattention to danger, § 121, 
p. 727, n. 18 

Person on stairway by failure to observe and 
discover dangers, § 120, pp. 723, 724, nn. 
86, 88 

Crowds in store causing injury to store customer 
in accident on stairway, § 45, p. 534, n. 30 
Evidence, 

Causal connection between negligence and in¬ 
jury, 

Condition of store stairway, § 244, p. 1099 
Stairways or steps in or about buildings, 
§ 244, p. 1098, nn. 92, 94, 96 
Contributory negligence. 

Falling on steps in or about building, § 
247, p. 1107, n. 97 

Injury from store steps or stairways, § 
247, p. 1108 

Knowledge of defect or danger, § 243, p. 1085 
Stores, § 243, p. 1086 
Negligence, 

Condition of steps or stairways in or 
about store, § 243, p. 1083 
Evidence step in or about building is 
smooth, worn, etc., as evidence of 
negligence, § 243, p. 1081 
Injury on or about stairways of office 
building, § 243, p. 1080, n. 62 
Store patron’s injury from condition of 
steps at entrance or exit, § 243, p. 
1081, n. 70 

Precautions against injury from stairway, § 
243, p. 1088 

Store steps or stairways, § 243, p. 1088 
Use by others without injury to show suita¬ 
ble condition, § 235, p. 1057, n. 9 
Guarding street entrance to top of stairway as 
duty, § 85, p. 594 

Guest injured by falling down stairway as licen¬ 
see, §'32, p. 489, n. 78 
Ice, ante 

Keeping in safe condition as duty, § 81, pp. 586, 
587 

Licensee’s injury, § 35, p. 497 
Lighting, § 86 

Negligence with respect to condition of stairs, 
stairways and steps open to public, § 273, p. 
1213 

Openings, stairway, stores, § 81, p. 587, n. 97 
Person injured on stairway during social call on 
employee as invitee § 43(4), p. 517, n. 11 
Presumption of negligence from happening of ac¬ 
cident or injury on, § 220(1), p. 987 
Projection above floor level at head of, § 81, p. 
585, n. 83 

Questions of law or fact, 

Contributory negligence in failure to observe 
danger or take precautions against dan¬ 
ger of injury on steps or stairways, § 257, 
pp. 1168,1173 

Duty of defendant to warn of openings in 
stairway landing, § 271, p. 1205, n, 21 


Stairs, stairways or steps—Continued,- 
Questions of law or fact—Continued, 

Knowledge of defendant of defective or dan¬ 
gerous condition, § 270, p. 1204, n. 11, 18 
Negligence, 

Condition in or about building or struc¬ 
ture, § 276, p. 1218, n. 81 
Construction, alteration or repair of 
building or structure, § 276, p. 1216, 
n. 68 

Lighting steps or stairways In or about 
building or structure, § 276, p, 1218, 
n. 81 

Maintenance of defective building or 
structure, § 276, p, 1217, n. 73 
Stairways, stairs or steps in building or 
structure, § 276, p. 1217, n. 73 
Precautions against injury from absence of 
railing § 271, p. 1205, n. 42 
Proximate cause of injury, absence of light on 
stairway as concurring cause, § 264, p. 
1192, n. 18 

Reliance on assumption, 

Care of others as to safety, § 118, p. 717, n. 59 
Stairways in safe condition for travel, § 118, 
p. 717, n. 58 

Res ipsa loquitur, § 220(12), pp. 1037,1038 
Snow on steps, § 81, p. 589 
Trespasser’s injuries, § 24, p. 441 
Use by invitee of stairway other than one direct¬ 
ed, § 48, p. 537, n. 56 

User’s duty to exercise care to avoid injury, § 118, 
p. 719, n. 64 ■ 

Standard, , 

Actionable negligence, § 2, p. 326 
Care to protect invitees against acts of other per¬ 
sons, § 45, p. 533 
Negligence, § 1, pp. 310-312 

Nonconformity to standard of conduct defined hy 
statute or judicial decision as negligence per 
se, § 1, p. 323 
Statutory provisions, 

Actionable negligence, § 1, pp. 317, 318 
Assumed or incurred risk as defense where viola¬ 
tion is involved, § 174, p. 854 
Breach of statutory duty to protect window clean¬ 
ers, § 81, pp. 589, 590 

Causal connection between violation and injury, 
§ 105, pp. 654, 655; § 106, p. 657 
Comparative negligence, §§ 179-172, pp. 834-847 
Instructions under comparative negligence 
statutes, § 299, p. 1258 

Complaint charging common law negligence as to 
one defendant and statutory negligence as to 
, another, § 187,-p. 900, n, 32 
Condition of property causing injury to licensee, 
violation of statutory duty, § 35, pp. 497, 498 
Contributory negligence, . 

Bar to recovery in action founded on breach 
of statute, § 130, p. 749 
Defense, § 130, p. 749, n. 83; § 130, p. 751 

Action based on violation of statute con¬ 
stituting willful or wanton conduct, 
§ 131, p. 753 

Effect, § 130, p. 749, n. 83 
Evidence of violation of statute as evidence 
of, § 247, p. 1106 


1371 



INDEX TO NEGLIGENCE 


Statutory provisions—Continued, 

. Contributory negligence—Continued, 

Imnaateriality when consisting in violation of 
statutes iii actions founded on willful or 
wanton injuries, § 131, p. 752 
Issues raised by, and evidence admissible un¬ 
der, general issue without filing required 
statement as to defense, § 201, p. 950 
Plaintiff who has violated statute as question 
of law or fact, § 254, p. 1153 
Presumption from injured person’s violation 
of statute, § 205, p. 959 

Question of fact unless violation of statute 
is shown, § 255, p. 1163, n. 46 
Violation of statute as, § 127, pp. 739-741 
Criminal or culpable negligence by violation of, § 
1, p. 322; § 306, pp. 1272,1273 
Definition of degrees of diligence, § 10, p. 3S7, n. 2 
Degrees, § 8, p. 370 

Diminution of damages in proportion to negli¬ 
gence attributable to plaintiff, § 172, pp, 839- 
847 
Duty, 

Basis of actionable negligence, § 4, pp. 344-346 
Violation of statutory duty without knowl¬ 
edge of defect or danger, § 5, p. 352 
Evidence as to violation of, or compliance with, 
statute, § 240 ,* § 243, pp. 1088, 1089 
Answer setting up contributory negligence, 

§ 201, p. 750, n. 93 

Evidence of contributory negligence, § 247, 

p. 1106 

Violation of statute relative to buildings or 
structures as evidence of negligence to 
require submission to jury, § 276, p. 1218 
Excuse for violation to be proved as alleged, § 200, 
p. 935, n. 90 
Fires, § 72, pp. 565, 566 

Ouarding or protecting place or instrumentality, 

§ 85, p. 595 

Imputed negligence,, 

Child’s contributory negligence as question of 
fact as affected by statute, § 260, p. 1175, 
n. 9 

Construction of statute concerning, § 90, p. 
602, n. 90 

Co-owner’s negligence in driving vehicle to oc¬ 
cupant who is other co-owner, § 168, p. 
813 

Operator’s contributory negligence to owner 
of vehicle not present at time of accident, 

§ 168, pp. 809, 810 

Parent’s or custodian’s negligence to child, § 
160, pp. 801-803 
Ihsttuctions, 

Comparative negligence statutes, § 299, p. 

’ 1258 

Defendant’s statutory duty, § 287, p. 1233, n. 
55 

Effect of statute requiring judge to state evi¬ 
dence and explain law, § 281, p. 1224, ! 
n. 34 

Statutes diminishing amount of recovery by 
person contributorily negligent, § 299, pp. • 
1258-1261 


Statutory provisions—Continued, 

Joinder of common law and statutory negligence 
in one count or cause of action, § 187 pp 
899, 900 

! Notice of injury and claim as condition precedent 
to action, § 180, pp. 859-865 
Objections under general issue that declaration 
failed to refer to statute, § 201 , p. 949 
Ordinary care required toward invitee to keep 
premises safe, § 45, p. 527, n, 97 
Parties to action for breach of statutory duty § 
182, pp. 866 , 867 

Penal statute, violation as negligence, § 1 , p. 319 
n. 25 
Pleading, 

Both simple negligence and willful miscon¬ 
duct in single count, § 187, p. 903 
Breach of statutory duty, § 187, pp. 885, 886 
Duty imposed by statute, § 186, p. 879 
Policemen or firemen on premises as licensees, 
violation of statutory duty causing injury to, 
§ 35, p. 494 

Precaution in excess of statute as essential to 
ordinary care, § 11, p. 393 
Presumptions, 

Contributory negligence from injured per¬ 
son’s violation of statute, § 205, p. 959 
Negligence from violation of statute, § 204, 
pp. 956, 957 

Proximate cause of injury in case of statutory 
negligence, § 107, p. 660 
Questions of law or fact. 

Contributory negligence, 

Plaintiff who has violated statute, § 254, 
p. 1153 

Question of fact unless violation of stat¬ 
ute is shown, § 255, p. 1163, n. 46 
Excuse for violation by defendant of statute, 

§ 252, p. 1136 

Negligence of defendant by violation of stat¬ 
ute, § 252, p. 1136 

Precautions against injury, liability for vio¬ 
lation of statutory requirements, § 271, 

p. 1206 

Proximate cause of injury, violation of stat¬ 
ute, § 264, pp. 1188, 1189 
Willful misconduct in violation of statute, J 
252, p. 1135, n. 35 

Reasonable care as to condition of buildings and 
structures, § 81, pp, 581, 582 
Safe place statute, generally, ante 
Standards, § 1, p. 312 

Sub-contractor’s liability as affected by general 
contractor’s violation of statutory duty, § 96, 
p. 616, n, 26 

Trespassing animal’s injury, violation causing, § 
31 

Variance between pleading and proof, materiality, 

§ 202, p. 952, n. 36 

Violation of statute. Noncompliance with law, 
generally, ante 
Willfulness or wantonness, 

Injury to licensee, § 37 

Violation of statute as, § 9, pp. 385, 386 

Steam bath, injury or death to patron, evidence, 
Contributory negligence, § 247, p. 1107, n. 92 
Negligence, § 243, p. 1076, n. 95 
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Steam shovels, 

Applicability of statutory provisions concerning 
spark arresters, § 72, p. 566 
Escape, of sparks causing injury, § 72, p. 568 
Steps. Stairs, stairways or steps, generally, ante 
Stores, 

Aisles, generally, ante 

Assault of invitee by other persons on premises, § 
45, p. 534, n. 26 

Attractive nuisance, child invitee in store, § 29 
(9), p. 468, n. 56 

Avoidance of injury by defective or dangerous 
steps, § 81, p. 586, n. 91 
Burden of proof, 

Inspection to avoid injury to patron, § 208, p. 
969, n. 23 

Instructions on burden of proof of store’s 
negligence, § 283, p. 1230, n. 22 
Primary and secondary liability in action 
against store and another for injuries, § 
207, p, 964, n. 81 

Can falling from shelf injuring, § 45, p. 530, n. 1 
Charging storekeeper with knowledge of danger¬ 
ous condition for invitees, § 51, pp. 547, 548 
Child as invitee, § 52 

Collision with clerk causing injury to customer, § 
45, p. 534, n. 27 

Conditions commonly incident to business causing 
injury to invitee or business visitor, § 45, p. 
531, n, 2 

Constructive notice of existance of defect or dan¬ 
ger to invitee, § 51, p. 547, n, 17 
Contractor’s liability for injuries to customer 
from defective work, § 95, p. 614, n. 11 
Contributory negligence, 

Patron or visitor, 

Care to avoid injury from known and 
appreciated danger, § 121, p. 728, 
n. 25 

Duty to find and guard against boxes, 
cartons, etc., placed in disorderly 
way, § 120, p. 724, n. 91 
Failure to look for obstructions in store, 
§ 120, p. 725, n. 94 

Failure to observe and discover danger, 
§ 120, pp. 723, 724, n. 86, 88 
Forgetfulness or inattention to danger, 
§ 121, p, 727, n. 18 

Person injured in or about store, § 247, pp. 
1107, 1108 

Crowds at store, ante 
Customers, generally, ante 

Deliveryman as licensee or invitee, § 32, p. 483, n. 
11 

Directed verdict on issue of negligence in injury 
to patron, § 251, p. 1125, n. 73 
Disability of invitee as affecting care required as 
to condition of premises, § 45, p. 532, n. 6 
Doors, generally, ante 

Dropping by third person of foreign substance on 
floor as intervening eflicient cduse, § 112, p. 
701 

Elevator shaft, duty to guard or protect, § 85, p. 
594 

Entrant as invitde or business visitor, § 44, pp. 
519-521 

Escalators, generally, ante 


Stores—Continued, 

Estoppel of proprietor to deny liability for neg¬ 
ligence of concessionaire’s employee, § 92, p. 
604, n. 7 
Evidence, 

Absence of injury to others using door which 
injured plaintiff, § 234, p. 1056, n. 97 
Admissibility of evidence relevant to issue of 
negligence, § 221, p. 1040, n. 18 
Causal connection between negligence in 
maintenance and operation of store and 
injury, § 244, pp. 1098, 1099 
Condition of clothing after slipping, § 221, p. 
1041, n. 26 

Contributory negligence in injury in or about 
store, § 247, pp. 1107, 1108 
Exercise of care in keeping premises in safe 
condition, § 221, p. 1041, n. 29 
Failure to take precautions against injury, § 
236, p. 1058, n. 28 

Fire in ceiling causing patron’s injury, § 244, 
p. 1100, n. 16 

General custom and usage on issue of due 
care, § 232, p. 1048, n. 98 
Installation of railing after injury, § 225, p. 
1043, n. 44 

Knowledge of defects or dangers in stores, § 
243, pp. 1085-1087 

Negligence • in case of injuries in or about 
stores, § 243, pp. 1078-1084 
Other accidents or injuries on same day to 
show dangerous or defective character of 
place, § 234, p. 1054, n. 73 
Ownership or control of instrumentality or 
agency causing injury, § 244, p. 1101, 
n. 23 

Place of injury, § 243, p. 1065, n. 28 
Precautions against injuries in or about 
stores, § 243, p. 1088 

Proof as limited to cause of action or theory 
presented by pleadings, § 201, p. 940, n. 56 
Exercise care for own safety as duty of patron, 
§ 118, p. 719, n. 64 
Fall, generally, ante 
Floors, generally, ante 

Hand rails on side of stairways, § 81, p. 587, n. 94 
Independent contractor in store elevator as liable 
for injury by fall while stepping into elevator, 
§ 95, p. 615, n. 19 
Infants, generally, ante 

Inspection to ascertain defects in shoes sold as 
duty, § 100, p. 637, n. 55 

Instruction on reciprocal duty of injured patron 
and salesgirl colliding in store, § 295, p. 1249, 
n. 76 

Insurer of safety of customers, § 45, p. 524, n. 89 
Leaving carton in aisle between counters, § 16, p. 
408, n. 47 

Maintenance of premises to avoid risk from phys¬ 
ical state of property as duty, § 81, p. 579, n. 
19 

Means of ingress, egress and passage to be safe 
for invitees, § 48, pp. 538-540 
Motive of invitee as affecting duty of care to in¬ 
vitee, § 46, p. 535, n. 34 

Normal, obvious or ordinary risks as assumed by 
invitee, § 50, p. 543, n, 1 
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Stores—Continued, 

Obstructions on premises near highway, § 78 
Oily floor, generally, ante 

Ordinary care to keep store in safe condition for 
invitee, § 45, pp. 531, 532, n. 3 
Owner’s liability for leaving premises open dur¬ 
ing construction work by contractors, § 02, p. 
607, n. 34 

Passageways in defective or dangerous condition, 
§ 81, p, 584 

Persons entering store as licensees, § 32, p. 485 
Places to he kept safe for invitees, § 48, p. 537 
Pleading, 

Action for injuries to minor licensee from 
slot machine, § 186, p. 876 
Breach of duty or negligence in action for 
injury in store, § 187, p. 880, n. 87 
Cause of action under res ipsa loquitur doc¬ 
trine, § 187, p. 895, n. 52 

Defendant negligently peiunitted defective or 
dangerous condition as allegation of 
knowledge, § 186, p. 878, n. 49 
Injured customer’s want of knowledge of 
defect or danger, § 194, p. 917, n. 46 
Negligence as to defect or dangerous condi¬ 
tion, § 187, p, 883, n. 1 

Statement of course of action in pleading neg^ 
ligence, § 187, p. 882, n. 99 

Police officer’s act, liability of proprietor of store, 
§ 92, p. 606, n. 27 

Positive duty of care toward invitee, § 45, p. 523, 
n. 85 

Pressure of crowd attracted by advertising sale 
as intervening cause, § 112, p. 702, n. 12 
Presumption of liability of storekeeper, § 204, p. 
958 

Projection above floor level at head of stairway, 
§ 81, p. 585, n. 83 

Protection of invitee against acts of other persons 
on premises, § 45, p. 533, n. 25 
Questions of law or fact. 

Constructive notice of defective or dangerous 
condition of premises, § 270, p. 1204, n, 18 
Contributory negligence, 

Failure to observe or take precautions 
against danger from falling object, § 
257, p. 1171 

Observing defects or dangers, § 257, p. 
1167, n. 53 

Failure to remedy defective or dangerous con¬ 
dition, § 271, p. 1206, n. 22 
Knowledge of defendant of defective or dan¬ 
gerous condition of premises, § 270, p. 
1204, n. 11 ■ 

Negligence with respect to condition of places 
open to public, § 274, p. 1212 
Proximate cause of injury, § 264, p. 1186, n. 76 
Reasonable care for ill or injured person, § 58, p. 
551, n. 58 

Reasonably safe means of ingress, egress and 
passage required for invitees, § 48, pp. 538- 
540 

Reliance, 

Customer or patron on care of others, § 118, 
pp. 717, 718, n. 59 

Owner or occupant on sufficiency of structure. 
in common use, § 51, p. 547, n. 16 


Stores—Continued, 

Res ipsa loquitur, 

Dangerous or defective condition of premises, 
§ 220(12), p. 1038, n. 91 
Falling objects, § 220(12), p. 1037, n. 85 
Safe approaches for to invitees, duty, § 48, p. 538 
Safe condition of premises, care required toward 
invitee, § 45, p. 528, n. 97 
Safe place statute, violation, § 81, p. 582, n. 52 
Safety and protection of customers, duty, § 45, p, 
522, n. 79 

supping, generally, ante 
Snow, generally, ante 
Stairs, stairways or steps, generally, ante 
Stampede among customers as intervening cause, 
§ 112, p. 702, n. 12 
Terazzo floors, § 81, p. 588, n. 11 
Toilets, going to, returning from or making use of, 
invitee or business visitors, § 48, pp. 540, 541 
Transparent glass door causing injury, § 81, p. 
583, n. 66 

Unexpected conduct of third person as imposing- 
liability on storekeeper, § 92, p. 605, n. 13 
Uses and purposes of property as affecting care 
required toward invitee as to condition of 
property, § 45, p. 532, n. 5 

Warnings to invitees or business visitors of un¬ 
safe conditions, § 45, p, 529, n. 98 
Water, generally, post 
Wax on floor, § 81, p. 589, n. 25 
Waxed floor causing injury to invitee, § 45, p. 531, 
n. 2 

Wrongful acts of third persons causing injuries 
to invitees, § 45, p. 534, n. 26 

Storms, precautions against, in building structures, § 
81, p. 579, n. 19 

Stoves, 

Contributory negligence by igniting stove known 
to be defective, § 121, p. 730, n. 29 
Evidence, 

Catalogue of seller in action for injuries by 
explosion, § 221, p. 1041, n. 22 
Causal connection. 

Negligence and injury from stove, § 244, 
p. 1098 

Negligence in manufacturing and supply¬ 
ing and injury, § 244, p. 1097 
Questions of law or fact, negligence in, 

Manufacture or sale of stove which exploded, 
§ 280, p. 1222, n. 2 

Repair of stove sold, § 280, p. 1222, n. 5 
Seller’s representation of suitability for use with 
certain kind of fuel, § 100, p. 637, n. 56 * 

Streams, 

Attractive nuisance, § 29(12), p. 477 
Death or injury to infant. 

Licensee, § 39, p. 505, n. 78 
Trespassers, § 27, p. 452 

Streetcars, 

Attractive nuisance, § 29(12), p. 475 
Imputation of contributory negligence of persons 
in charge of operation to passenger for hire, 
' § 168, p. 817 

Street railroads, diminution of damages to injured 
person on ground of contributory negligence, § 
172, p. 846, n. 47 
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Streets, 

Business operator’s liability for invitee’s injury 
on addition street, § 48, p. 538 
Duties, 

Inspect abutting building to avoid injury to 
tra\»elers, § 87 

Places abutting on street, §§ 77-80, pp, 573- 
577 

Private owner of town as respects child in¬ 
jured by condition of streets, § 74, p. 571 
Imputation of parent’s negligence to child on 
street unattended, § 160, p. 803, n. 69 
Injury to child by something attractive placed in 
street, § 29(10) 

Presumption of negligence of parent or custodian 
from presence of child unattended on, § 219, p. 
984 

Structures, 

Attractive nuisance, question of law or fact, § 273, 
p. 1210, n. 35 

Evidence of negligence in case of injury in or 
about structure, § 243, pp. 1078-1084 
Palling structures near highway causing injury 
to travelers, § 79 

Liability of possessor of land for injuries by, § 
94, p. 610 

Maintenance in condition to avoid injury to per¬ 
sonal property as duty, § 81, pp. 577-590 
Manufacturer or builder of structure on another’s 
land as liable, § 100, p. 631 
Negligence in action for injuries in or about 
structures as question of law or fact, § 376, 
pp. 1215-1218 

Precaution against injury from structure danger¬ 
ous by vis major or third person’s act, § 84, 
p. 592 

Use by builder of parts manufactured by another, 
§ 100, p. 632, n, 15 

Subcontractors, 

Burden of proof of negligence in action for in¬ 
jury to, § 208, p. 906 

Contractor’s liability for negligence of, § 95, p. 613 
Contributory negligence. 

Duty of care to avoid injury from known and 
appreciated dangers, § 121, p. 728, n. 25 
Exposure to known and appreciated danger, 
§ 121, p. 730, n. 29 

Failure to observe and discover danger, § 120, 
p. 723, n. 80 

Control of scaffold as affecting duty of safe condi¬ 
tion for invitees, § 45, p. 532, n. 12 
Duty, 

Care to avoid injury to persons on premises 
or to property, § 81, p. 579 
Remedy dangerous condition of wall, § 81, p. 
583, n. 63 

Toward travelers with respect to falling ob¬ 
jects or substances, § 79 
Liability, § 96 

Reliance on assumption that duties owed them 
will be performed, § 118, p. 717, n. 59 
Subject matter of duty to injured person, § 4, p. 350 
Subnormal child as trespasser, liability for injuries to, 
§ 27, p. 450, n. 73 
Subsequent negligence, 

Evidence in action founded on subsequent negli¬ 
gence doctrine, § 248 


Subsequent negligence—Continued, 

Plaintiff aggravating injury as question of law or 
fact, § 259 

Substantial evidence of negligence as necessary, § 243, 
p. 1071, n. 51 

Substantial factor in producing barm as legal or prox¬ 
imate cause, § 107, p. 661 
Sudden emergency doctrine, § 17, pp. 408-413 
SuflBciency, 

Evidence in general, §§ 243-250, pp. 1063-1115 
Exculpatory evidence to overcome or rebut pre¬ 
sumption or inference under res ipsa loquitur, 
§ 220(9), pp. 1023-1025 
Instructions, ante 
Notice of injury, § 180, pp. 863-865 
Precautions, ante 

Preliminary determination as to sufiSciency of 
evidenc'e of defendant’s negligence as ques¬ 
tion for court, § 253, pp. 1144,1145 
Special verdicts or findings, § 304, pp. 1266-1269 
Suicide, 

Defense to death action founded on negligence un¬ 
der humanitarian doctrine, § 137, p. 764, n. 88 
Effect on application of last clear chance doctrine, 

§ 137, p. 763, n. 85 

Special pleading of defense, § 197, p, 921, n. 10 
Sun glasses, failure to inspect as proximate cause, § 
112, p. 701, n. 9 

Superfluous hair remover machine, manufacturer’s 
liability if machine is dangerous, § 100, p. 621, 
n. 76 

Superintendent of building operations, liability, § 96, 
p. 615, n. 24 

Surplusage in verdict, § 303 
Swimmers and swimming pools, 

Attractive nuisances, § 29(12), p. 476, n. 98 
Precautions against injury to swimmers in pool 
as question of law or fact, § 271, p. 1205, n. 22 
Reliance on assumption body of water had been 
made safe for swimming, § 118, p. 717, n. 54 
Stationing persons as guard, § 85, p. 505 
Swing as attractive nuisance, § 29(12), p. 478 
Swinging doors, 

Causing injury, § 81, p. 583 

Contributory negligence, duty to avoid injury 
from known and appreciated dangers, § 121, 
p. 728, n. 25 

Synonymous terms, § 1, pp. 314-317 
Tar, 

Attractive nuisance. 

Barrel of tar, § 29(12), p. 478 
Kettle or vat placed in street or alley, § 29 
(10), p. 468, n. 62 

Trespasser’s injury from unintentional landing on 
kettle of, § 24, p. 44?, n. 93 

Taxicabs, imputation of contributory negligence of 
operator to passenger for hire, § 168, p. 816 
Technical trespassers, 

Attractive nuisance, § 29(1), p. 456 
§ 24, p. 446 

Infant trespasser, § 27, p. 452 
Telegraph or telephone poles, attractive nuisance, § 
29(12), p. 474 

Tenant. Landlord and tenant, generally, ante 
Terazzo floors, ,§ SI, p. 588 

Termination of license as rendering licensee a tres¬ 
passer, § 23, p. 437 
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Test, 

Actionable negligence, § 2, p. 326 
Common usage of business or occupation, § 16, pp. 
404-408 

Customary methods of conduct, § 16, pp. 404-408 
Dealer representing himself as manufacturer as 
liable for defects discoverable by, § 100, p. 
637 

Liability for injury from excavation on prop¬ 
erty abutting on highway, § 78 
Liability to invitee, § 45, p. 625, n. 90 
Negligence, § 1, pp. 310-312 

Ordinary care in methods of work or use of ap¬ 
pliances by injured person, § 118, p. 714, n. 27 
Ordinary, reasonable or due care as test of duty, 
§ 11, pp. 387-389 

Owner’s liability to licensee for injuries from 
hidden dangers, § 38, p. 504, n. 72 
Particular test of what constitutes ordinary or 
reasonable care, § 11, p, 393 
Proximate cause, §§ 107-109, pp. 657-673 
Want of ordinary care as test of contributory neg¬ 
ligence, § 118, p. 712, n, 11 
Theaters or shows. 

Attractive nuisance, § 29(12), p. 475 
Defective or unsafe floor of stage, § 81, p. 584, n. 
72 

Evidence, 

Causal connection between negligence and in¬ 
jury in or about, § 244, p. 1098 
Negligence in injury in or about, § 243, pp. 
1080, 1081 

Questions of law or fact. 

Contributory negligence in crossing dark 
stage, § 254, p. 1154, n. 18 
Negligence in apparatus for performer’s use, 

§ 269, p, 1202, n. 2 

Things to which attractive nuisance doctrine is ap¬ 
plicable, § 29(12), pp. 470-478 
Third persons. 

Acts or omissions of third persons on land causing 
injury, § 74, p. 572 

Concurrent negligence of third persons as affect¬ 
ing contributory negligence as defense, % 132 
Duty to exercise care as inuring to third person, § 
4, p. 342 
Evidence, 

Acts of third person. 

After accident or injury, § 224 
Caused accident, § 241 

Admissible under general issue that third 
person caused injury, § 201, p. 948 
Knowledge of third persons of defect or dan¬ 
ger to charge defendant with knowledge, 

§ 233 

Injuries to third persons attempting to save oth¬ 
ers, from injury, § 63 

Instructions on liability of defendant and persons 
other than defendant, § 291 
Intervening efficient cause of accident or injury, 

§ 111, pp. 685-700 

Joint and several liability for injury to, § 102, pp. 
639-645 

Liability for injury by fires occasioned by, $ 72, 
pp. 566, 567 


Third persons—Continued, 

Negligence of third person as sole cause of injury 

§ 110, pp. 680-682 

Owner’s liability for acts, omissions or possession 
of third person, § 92, pp. 604-607 
Precaution against injury by structure made dan¬ 
gerous by third person’s act, duty, § 84, p. 592 
Thoughtlessness, 

Characteristic, § 1, p. 309 
Synonymous, § 1, p. 314 


Threshing machine, 

Engines, escape of sparks causing Injury, § 72 
p. 568 


Evidence of negligence in maintenance or opera¬ 
tion, § 243, p. 1077 


Res ipsa loquitur, fire set by 
1039 


sparks, § 220(12), 


p. 


Tile floors in building, § 81, p. 588 
Time, 

Act effectually as implicit in last clear chance 
doctrine, § 137, p. 775, n. 47 
Computation of time for effective effort under 
last clear chance doctrine, § 137, p. 775, n. 49 
Discover or remedy defect, § 5, pp. 365, 366 
Duty of care to invitees at times to which invita¬ 
tions extend, § 47 

Inspection of premises, device or apparatus as 
precaution against injuries, § 87, p. 597 
Instructions with respect to time of exercise of 
care by plaintiff, § 295, p. 1250 
Intervening efficient cause, § 111, p. 693 
Lack of any time for thought in emergency, § 17, 
p. 412 
Pleading, 

Date of injury in declaration or complaint, § 
189 

Special demurrer to allegations as to defend¬ 
ant’s acts after accident, § 187, p. 892, n. 
16 

Time of acquisition by defendant of knowl¬ 
edge of defect or danger, § 186, p. 878 
'Service of notice of injury, § 180, p. 865 
Variance between pleading and proof as to time 
of injury, § 202, p. 952 

Violation of statute or ordinance as negligence as 
dependent on time for performance of duty, 
§ 19, pp. 425, 426 

Tin cans, evidence of negligence in case of injury from 
bursting or explosion, § 243, p. 1078 

Title, necessity of title to support right of action for 
damage to property, § 175 
Tobacco, 

Evidence, 

Causal connection between negligence and 
injury from, § 244, p. 1098 
Negligence in manufacturing or supplying, § 
243, p. 1078 

Other injuries or defects in accident for in¬ 
juries by fish hook in chewing tobacco, § 
234, p. 1051, n. 44 

Manufacturer’s liability, § 100, p. 631, n. 94 

Injuries from poisonous substance, $ 100, p. 
627 
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Tobacco—Continued, 

Negligence in manufacture or sale of tobacco with 
foreign substance as question of law or fact, 

§ 280, p. 1221, n. 2 

Toilet preparations, evidence of negligence in manu¬ 
facturing or supplying, § 243, p. 1078 

Toilets, 

Furnishing toilet from which disease was trans¬ 
mitted as proximate cause, § 112, p. 702, n. 10 
Going to, coming from or making use of toilet by 
invitee or business visitor, § 48, pp. 540, 541 
Reliance on care of others as to safe condition for 
use, § 118, p. 718, n. 59 
User as. 

Licensee, § 32, p. 486 ■ 

Trespasser, § 23, p. 436, n. 96 
Willful or wanton conduct as bar to recovery for 
injuries to persons while going to, § 131, p. 
753, n. 16 

Towers, attractive nuisances, evidence, § 245 
Tractors, escape of sparks, § 72, p. 568 
Trade, reliance on another’s skill in, § 15, p. 403, n. 11 
Trap doors. 

Contributory negligence by proceeding in dark, 
§ 121, p. 731, n. 49 
Evidence, 

Causal connection between negligence and 
injury by fall through door. 

Building, in or about, § 244, p. 1098, n, 
92 

Store, § 244, p. 1099, n. 2 : 

Contributory negligence in falling through 
door in or about store, § 247, p. 1108, n. 2 
Precautions against injury from door in or 
about store, § 243, p. 1088, n. 27 
Failure to keep closed or to guard opening as 
proximate cause, § 112, p. 701, n. 9 
Licensee’s Injury, § 35, p. 497 
Questions of law or fact, 

Contributory negligence by failure to observe 
or take precautions against danger, § 
257, p. 1170 

Knowledge of defendant of defective or dan¬ 
gerous condition, § 270, p. 1204, n. 11 
Negligence, 

Condition of places open to public, § 274, 
p. 1212 

Door in or about building or structure, 
§ 276, p. 1216, n. 72 
Res ipsa loquitur, § 220(12), p. 1037 
Trespasser’s injury, § 24, p. 441 

Traps, 

Care to protect persons on premises from traps, 
§ 83 

Duty to keep premises safe for invitees, § 50, p. 
541 

Liability of stranger laying trap causing injuries, 
§ 94, p. 609, n. 56 
Licensee’s injury, § 38 

Theory that instrumentality or condition consti¬ 
tutes trap basis for attractive nuisance doc¬ 
trine, § 29(2), pp. 459, 460 
Trespasser’s injury, § 26 

Travelers, 

Duty toward travelers to inspect building abut¬ 
ting on street, § 87 
66 C.J.S.—87 


Travelers—Continued, 

Injuries from condition or use of places abutting 
on highway, §§ 77-80, pp. 573-577 

Trees, 

Criminal liability for leaving dead tree stand near 
public road, § 306, p. 1272 
Pall of tree near highway into highway, § 79 
Injuries to trespassing animals from felling or 
falling of, § 31 

Liability of possessor of land for injuries to per¬ 
sons outside land, § 94, p. 610 
Trespass, 

Action in trespass as remedy, § 176 
Acts of omissions of trespassers causing injury 
to third persons, § 74, p. 572 
Burden of proof of negligence toward trespasser, 

§ 208, p. 967 

Contributory negligence, § 128 
Infant trespasser, § 149, p. 794 
Negativing in action of trespass founded on 
aihrmative act other than negligence, § 
194, p. 916 

Trespasser greater than that of railroad as 
bar to recovery, § 171, p. 838, n. 45 
Duties with respect to trespassers, §§ 23-31, pp. 
434-481 

Private vehicle driver’s duty, § 73 
Rescue from danger or prevent injury to in¬ 
toxicated trespasser, § 57 
Evidence, 

Knowledge of defendant of trespasser’s pres¬ 
ence, § 245 

Status of injured person, § 245 
Existence as essential to application of attractive 
nuisance doctrine, § 29(9) 

Injuries to, 

Trespassers, §§ 24-29(15), pp. 437-480 
Trespasser’s, property, § 30 
Trespassing animals, § 31 

Instructions on status of plaintiff and duty of de¬ 
fendant, § 287, pp. 1234, 1235 
Last clear chance doctrine, application to tres¬ 
passers, § 136, p. 757, n. 32; § 137, p. 772, n. 
7 

Liability of trespasser for his negligent acts, § 94, 
p. 609 

Manufacturer’s liability for trespasser’s injuries 
from dangerous articles, § 100, p. 625 
Pleading, 

Action for willful or wanton injury, § 190, p. 
908 

Defendant’s discovery of trespasser’s peril, 
§ 186, p. 877 

Negativing or avoiding trespass in plaintiff’s 
pleading, § 195 
Property, § 22 
Questions of law or fact, 

Care exercised by defendant toward trespass¬ 
er, § 272 

Negligence of defendant as proximate cause, 
§ 272 

Status of injured person, § 272 
Repeated trespasses as ripening into license, § 32; 
p. 488, n. 75 
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Trespass—Continued, 

Violation of statutory duty as causing liability to 
injured trespasser, § 19, p. 425 
Who are trespassers, § 23, pp. 43'ir-437 
Willful or wanton injury to trespasser, §§ 25, 26, 
pp. 447-449 

Trial, §§ 251-305, pp. 1115-1270 
Tricycles, injuries to store customer by operation in 
store by child, § 45, p. 534, n. 26 
Tripping, 

Constructive notice of storekeeper of basket in 
aisle causing customer to trip, § 51, p. 548, n. 
23 

Contributory negligence by failure to observe or 
take precaution against danger, question of 
law or fact, § 257, p. 1171 

Evidence of causal connection between negligence 
and tripping on store steps, § 244, p. 1099, n. 3 
Presumption of negligence from happening of ac¬ 
cident or injury, § 220(1), p. 987 

Trivial defect rule as affecting submission of negli¬ 
gence to jury, § 252, p. 1130, n. 10 
Trucks, 

Attractive nuisance, § 29(12), p. 474 
Imputation of negligence of employee operating 
partnership truck to partnership, § 168, p. 
808, n. 21 

Liability for injury to trespasser on, § 24, p. 440 
Positive duty in using merchandise truck to avoid 
injury to invitee, § 45, p. 523, n. 85 
Trustee’s liability, § 91, p. 604 

Tuberculosis, negligent actor’s responsibility for tu¬ 
bercular infection when injury weakened resist¬ 
ance to tubercular germs, § 134, p. 754, n. 23 
Turntable doctrine, §§ 29(1)-29(15), pp. 456-480 

Particular elements to be alleged in declaration, 
complaint or petition in general, § 185 
Pleading actual or implied invitation in action 
for injury to child, § 186, pp. 875, 876 
Turntables, 

Attractive nuisance, § 29(12), pp. 470, 472, 473 
Evidence, § 245 

Evidence turntable was unguarded at time of in¬ 
juries, § 236, p. 1058, n. 28 

Sufficiency of safeguards against injury to infant 
trespasser, § 29(8), pp. 467,468 
Two companies occupying same premises as owing 
duty of care toward licensee, § 45, p. 526 

Unauthorized user’s negligence as imputed to owner, 

§ 161 

Unavoidable accident, § 21, pp. 430, 431 
Burden of proof, § 209, p. 972 
Consistency between general verdict and findings, 

§ 304, p. 1269, n. 5 
Evidence, § 244, p. 1096 

Fall on store floor, § 244, p. 1099, n. 2 
Instructions, § 301 

Issues raised by pleadings, § 201, p. 940, n. 55 

Pleading defense, § 197 

Question of law or fact, § 264, pp. 1192, 1193 

Uncontroverted evidence, questions of law or fact. 
Concurring or sole proximate cause, § 264, p. 1192 
Contributory negligence, § 255, p. 1160, n. 43 
Negligence of defendant, § 253, pp. 1146,1147 
Proximate cause, § 265, pp. 1196-1198 


Undertaking, 

Care for ill or injured person as affecting duty 
§ 58 

Liability of one undertaking something for an- 
* other’s safety though not owner of property 

§ 94, p. 610 

Undisputed facts, questions of law or fact, 

Contributory negligence, § 255, pp. 1161-1165, nn. 
44 to 49 

Failure to observe defect or take precautions 
against danger, § 257, p. 1167 
Imputed negligence, § 261, p. 1176 

Vehicle driver’s contributory negligence to 
occupant, § 261, p. 1178 
Knowledge of plaintiff of danger, § 256 
Persons liable, § 266 
Proximate cause, § 265, pp. 1196-1198 
Unnecessary acts, § 22 

Unusual circumstances, defense to action for negli¬ 
gence, § 181 

Usages. Customs and usages, generally, ante 
Use, 

Duties, 

Use of land or buildings, §§ 74-83, pp. 569-592 
Users of private ways, § 75 
Furnishing appliances for use of others, § 70 
Injuries to infant licensee using premises as play¬ 
ground, § 40, pp. 505-507 

Instrumentality in dangerous or defective condi¬ 
tion as question of law or fact, § 279 
Invitation as affecting uses for which premises 
must be safe for invitees, § 49 
Invitees’ use of premises and property, §§ 43(1)- 
53, pp. 508-549 

Licensees’ use of premises and property in gen¬ 
eral, §§ 32-41, pp. 481-507 
Miscellaneous purposes or circumstances as af¬ 
fecting status of user as invitee, § 43(4), pp. 
518, 519 

Persons supplying personal property for use of 
others, liability, §§ 98-100, pp. 616-638 
Property owner’s duty toward licensee with re¬ 
spect to use of property, § 35, p. 498 
Eight of user of instrumentalities causing injury 
as element of res ipsa loquitur, § 220(8), pn 
1018, 1019 

Sign, liability of person using, § 97 
Utmost care, § 13 

Variance. Issues, proof and variance, generally, ante 
Vats, 

Attractive nuisances, § 29(12), p. 477 
Licensee’s injury, § 35, p. 497 

Vaulting pole. 

Contributory negligence in failure to observe de¬ 
fect or to take precautions against danger 
from breaking, question of law or fact, § 257, 
p. 1168, n. 59 

Manufacturer’s duty of care, § 100, p. 630, n. 89 
Statement in catalogue as notice of defect, § 100, 
p. 635, n. 32 

Vaulter’s assumption of risk of manufacturer’s 
negligence, § 174, p. 853, n. 90 

Vehicles, 

Attractive nuisance, § 29(12), pp. 474, 475 
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Vehicles—Continued, 

Communication of fire from burning car to other 
property, § 72, p, 567 
Comparative negligence, 

Agent’s negligence in operation chargeable to 
injured plaintiff as affecting comparison 
of negligence, § 171, p. 836, n. 19 
Diminution of damages proportionate to neg¬ 
ligence attributable to plaintiff or injured 
person, § 171, p. 836, n. 21; § 172, p. 839, 
n. 58 

Doctrine in actions for injuries from opera¬ 
tion of motor vehicle, § 169, p. 834, n. 98 
Evidence in collision of motor vehicle and 
railroad, § 250, pp. 1114, 1115, n. 65-67 
Instructions on, § 299, p. 1257, n. 92, 95; § 
299, p. 1260, n. 99 

Question of law or fact in motor vehicle ac- 
cident case, § 262, pp. 1180,1181 
Rule applicable to railroad as inapplicable 
to collision between automobile and 
motor bus, § 173, p. 847, n. 34 
Speed statutes as affecting rule, § 172, p. 847 
Statute as inapplicable as between motorists 
who are joint tort-feasors, § 171, p. 837 
Contributory negligence. 

Guest in motor vehicle as affecting recovery 
against railroad for injuries in collision, 
§ 171, p. 838, n. 43 

Instructions in action for injuries in col¬ 
lision, § 299, p. 1260, n. 99 
Motorists greater than that of railroad as 
bar to recovery, § 171, p. 838, n. 45 
Occupants, §§ 150-156, pp. 794-797 
Failure to leave vehicle, § 155 
Imputed negligence, instructions, § 298, 
pp. 1255-1257 

Observation and appreciation of danger 
as duty, § 152 

Protest against negligence or unlawful 
conduct of driver as duty, § 154 
Reliance on care of driver, § 151 
Riding with incompetent driver, § 156 
Warning driver of danger, § 153 
Operator as imputed to owner or occupant, 
§ 168, pp. 807-833; § 261, pp. 1176-1178 
Determination of degree and extent of negligence 
of drivers in collision, § 171, p. 835, n. 11 
Duties owed occupant of private vehicle, § 73 
Duty of occupant to observe and appreciate dan- 
ger, § 152 
Evidence, 

Comparative negligence in collision of motor 
vehicle and railroad, § 250, pp. 1114, 1115, 
n. 65-67 

Custom or usage in parking of vehicles, § 232, 
pp. 1048, 1049 

Impute driver’s negligence to owner or oc¬ 
cupant, § 249, pp. 1112-1114 
Imputed negligence of driver to occupant un¬ 
der plea of contributory negligence, § 201, 
p. 951 

Relation of parties admissible under plead¬ 
ings, § 201, p. 941 


V ehicles—Continued, 

Imputed negligence, 

Bar to recovery by spouses for wife’s injuries 
when hit by truck, § 159, p. 801, n. 51 
Instructions, 

Action for injuries in collision, § 299, p. 1260, 
n. 99 

Imputation of operator’s or driver’s negli¬ 
gence to occupant, § 298, pp. 1255-1257 
Operator’s contributory negligence as to own¬ 
er or occupant, § 168, pp. 897-833; § 261, 
pp. 1176-1178 

Parent’s negligence to child struck by vehicle, 
§ 160, p. 801, n. 56 

Pleading occupant’s freedom from fault as 
covering freedom from imputed negli¬ 
gence of driver, § 194, p. 918, n. 69 
Presumptions and burden of proof, § 219, pp. 
983-985 

Infant trespassing on vehicle in public place, in¬ 
juries to, § 28, p, 455 
Instructions, 

Comparative negligence, § 299, p. 1257, n. 92 
Action for injuries in collision, § 299, p. 
1260, n. 99 

Driver of vehicle was passenger’s hus¬ 
band, § 299, p. 1257, n. 95 
Contributory negligence in action for injuries 
in collision, § 299, p. 1260, n. 99 
Imputation of negligence of operator or driv¬ 
er to occupant, § 298, pp. 1255-1257 
Licensee’s automobile, injury to, § 42, p. 508, n. 19 
Motorist injuring others in striking rim with 
hammer while repairing tire, § 64, p. 555, n. 10 
Pleading position of danger to invoke humanitar¬ 
ian doctrine, § 191, p. 910, n. 71 
Questions of law or fact, 

Comparative negligence in motor vehicle ac¬ 
cident case, § 262, pp. 1180,1181 
Contributory negligence of driver, imputation 
to occupant, § 261, pp. 1176-1178 
Negligence of pedestrian as too remote to be 
proximate cause of driver’s injury, § 264, 
p. 1190, n. 6 

Precautions against injury from chemicals in 
vehicle, § 271, pp. 1205, 1206, n. 22 
Status of truck driver, § 272, p. 1208, n. 30 
Reasonable care for safety of invitee, § 45, p. 533 
Shipper of dangerous agency or substance, duty 
to provide proper vehicle, § 66, p. 559 
Starting vehicle while in gear as intervening 
cause, § 112, p. 702, n. 12 
Trespasser on wagon, injury to, § 24, p. 440 
Use by manufacturer of parts manufactured by 
another, § 100, p. 632, n. 15 
Zone of imminent peril in approaching path of 
vehicle under last clear chance doctrine, § 
137, p. 767 

Vel non, 

Relevant evidence, § 221, p. 1040, n. 18 
Standard to test question of negligence vel non, § 
11, p. 390, n. 36 

Vendor and purchaser. 

Burden of proof of negligence in action against 
seller of article causing injuries, § 208, p. 966 
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Vendor and purchaser—Continued, 

Eyidence of negligence in action for injuries from 
defects in articles supplied, § 243, pp. 1077, 
1078 

Imputed negligence, § 165 

Conditional vendee’s negligence to conditional 
vendor of vehicle, § 168, p. 809 
Liability, 

Grantor of premises in defective condition for 
injury, § 93 

Purchaser of defective premises for injury, 
§ 93 

Vendors of personal property, § 100, pp. 618- 
638 

Person accompanying prospective purchaser as in¬ 
vitee or business visitor, § 43(4), p. 518 
Prospective purchaser, 

Contributory negligence of prospective pur¬ 
chaser proceeding in dark to strange 
place, § 121, p. 731, n. 51 
Inspecting property as invitee or business vis¬ 
itor, § 43(4), p. 517 

Motor truck riding vrith demonstrator as en¬ 
gaged in joint enterprise, § 168, p. 816 
Places to be kept safe for prospective pur¬ 
chaser on premises, § 48, p. 536, n. 49 
Questions of law or fact, 

Dangerous or defective condition and negli¬ 
gence in action for injuries from articles 
sold, § 280, pp. 1221-1223 
Knowledge by seller of appliance or machine 
of defective or dangerous condition, § 
270, p. 1203, n. 11 

Seller’s catalogue as evidence in action for injury 
by explosion of stove, § 221, p. 1041, n. 22 
Ventilators, evidence of negligence in injury to store 
customer falling into ventilator shaft, § 243, p. 
1081, n. 69 

Verdict, §§ 302, 303, pp. 1264,1265 

Directed verdict, § 251, pp. 1122-1128 

Not guilty in criminal cases, § 306, p. 1272 

Very high degree of care, § 13 

Special verdicts, § 304, pp. 1265-1270 

Vessels, imputation of contributory negligence, 
Operator to occupant, § 168, p. 821, n. 86 
Persons in charge of operations to passenger for 
hire, § 168, p. 817 
Vestibule, 

Evidence of negligence in injury from condition 
of vestibule of store, § 243, p. 1082, n. 70 
Negligence as to vestibules open to public as ques¬ 
tion of law or fact, § 274 

Violation of law. Noncompliance with law, general¬ 
ly, ante 

Visitors. Business visitor or invitee, generally, ante 
Vis major, 

Duty of precautions against injury by structure 
dangerous by, § 84, p. 592 
Evidence, § 241 
Instructions, § 301 

Volition, element of actionable negligence, § 3, pp. 331, 
332 

Voluntary, 

Assumption of risk, 

Contributory negligence, § 121, p. 729, n. 29 


Voluntary—Continued, 

Assumption of risk—Continued, 

Synonymous with contributory negligence, 
§ 117, p. 710 

Exposure to danger, act in discharge of duties, § 
126 

Volunteers, 

Anticipation of result of another’s attempt to 
rescue or protect, duty, § 5, p. 365 
Care for ill, injured or helpless person, duty, § 58 
Duties with respect to volunteers, § 62 
Exercise of care, duty, § 4, p. 343 
Persons causing injury as volunteers as question 
of law or fact, § 266, p. 1200 
Reliance on care of others, § 118, p. 718, n. 59 

Wagons, 

Attractive nuisance, § 29(12), p. 474 
Liability for injury to trespasser on wagon, § 24, 
p. 440 

Waiver, 

Defect in pleading breach of duty or negligence, 
§ 187, p. 880 

Defects and irregularities in notice of injury, § 
180, p. 864 

Defense of contributory negligence by failure to 
specially plead, § 198, pp. 924, 925 
Duplicity in petition for simple negligence and for 
willful misconduct, § 201, p. 947, n. 46 
Notice of injury and claim as condition precedent 
to action, § 180, p. 861 

Objection to pleading distinct causes of action in 
one count, § 187, pp. 898, 899 

Walking backward, contributory negligence, § 120, p. 
722, n. 85 

Walks, 

Ice, generally, ante 
Snow on, § 81, p. 589 

Walls, 

Attractive nuisances, § 29(12), p. 478 
Evidence of precautions against collapse of build¬ 
ing walls after fire, § 243, p. 1087, n. 9 
Falling walls. 

Causing injury, § 81, p. 582 

Contributory negligence of child injured, 
§ 149, p. 793, n. 55 

Pleading cause of action under res ipsa 
loquitur, § 187, p. 895, n. 52 
Infant trespasser’s injury from collapse, § 27, p. 
452, n. 89 

Person on adjoining premises injured by unsafe 
condition of boundary wall, § 59, p. 552, n. 77 
Property owner’s liability for falling of wall as 
affected by insurance company’s possession, 
§ 92, p. 606 

Removal of support as proximate cause, § 112, p. 
701, n. 9 

Sufiiciency of inspection of wall in burned build¬ 
ing, § 87, p. 597 . 

Trespasser’s injury from unsafe condition, § 24, 
p. 442 ' 

Wantonness. Willfulness or wantonness, generally, 
post 

Warnings, 

Burden of proof of defendant’s failure to warn 
of danger, § 208, p. 970 
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Warnings—Continued, 

Contributory negligence of child by disregard of 
warnings, § 149, p. 793 
Duty to warn, 

Dangerous condition of private way, § 75 
Defect or danger as question of law or fact, 
§ 271, p. 1205, n. 21 

Fireman on premises as licensee of peril, § 35, 
p. 494, n. 25 

Invitees or business visitors, 

Danger, § 45, p. 523, n. 83 
Hidden or concealed perils, § 45, pp. 526- 
533 

Licensee, 

Danger, § 35, p. 500 
Hidden peril, § 38 
Manufacturer’s or seller’s duty, 

Dangerous qualities of article, § 100, p. 
623 

Defect or danger, § 100, pp. 626, 633, 634, 
637, 638 

Pleading duty of defendant to warn of danger 
or defect, § 186, pp. 878, 879 
Public resort keeper’s duty to warn of hidden 
dangers, § 76 

Reliance by plaintiff relying on humanitarian 
doctrine on defendant’s duty to warn, § 
138, p. 779 

Trespasser of danger, § 24, pp. 443, 444 
Evidence, 

Failure to warn as admissible under plead¬ 
ings, § 201, p. 941, n. 67 

Knowledge or notice of defect or danger, § 228 
Exposure of dangerous agency or instrumentality 
without warning, §§ 67, 68, pp. 560-562 
Failure to warn as proximate cause where injured 
person was aware of danger, § 106, p. 656, n. 
54 

Inquiry as to whether injured person was warned 
as pertinent as to determination of assump¬ 
tion of risk, § 174, p. 852, n. 71 
Inviter’s duty to warn invitee of unknown defect 
or danger, § 51, p. 547 

Precaution against injury, § 89, pp. 589-600 
Reliance on customary warning by others, § 118, 
p. 717, n. 56 

Stairway opening, § 81, p. 587 
Sufficiency of warning to child, 

Danger, § 29(8), p. 467 
Playground doctrine, § 40, p. 506, n. 89 
Wind as intervening cause of injury inflicted by 
awning, § 116, n. 706, n. 53 
Warranty negligently made, § 20, p. 428, n. 10 
Washing machine, 

Child’s injury from unguarded machine, § 68, p. 
561, n. 81 

Contributory negligence when hair entangled in 
wringer, § 247, p. 1107, n. 95 
Evidence, 

Causal connection between negligence and 
injury from, § 244, p. 1098 
Questions of law or fact. 

Contributory negligence by failure to observe 
or take precaution against danger, § 257, 
p. 1173, n. 92 

Liability under attractive nuisance doctrine, 
§ 245 


Washing machine—Continued, 

Questions of law or fact—Continu-ed, 

Negligence in manufacturing or supplying, 
§ 243, p. 1078 
Seller’s liability. 

Holding itself out as manufacturer, § 100, p. 
633, n. 19 

Injuries to buyer, § 100, p. 631, n. 97 
Negligence in use of machines standing partly 
on sidewalk, § 279, p. 1220, n. 92 
Watchman, railroad’s failure to maintain crossing 
watchman, consideration in apportioning negli¬ 
gence, § 172, p. 847, n. 37 
Water, 

Evidence, 

Contributory i>egligence in injury from water 
on store stairways, § 247, p. 1108, n, 3 
Knowledge of danger from water on store 
floor, § 243, p. 1086, n. 3 

Liability for injuries under attractive nui¬ 
sance doctrine, § 245 

Negligence in injury from water on store, 
Floor, § 243, p. 1083, n. 73 
Stairway, § 243, p. 1083, n. 75 
Negligence in injury to show performer by 
fall into water on stage, § 243, p. 1081, n. 
65 

Negligence with respect to water leakage in or 
about building or structure as question of law 
or fact, § 276, p. 1217, n. 72 
Repair or remedy of dangerous condition caused 
by, duty, § 88 
Res ipsa loquitur. 

Broken glass on lake bottom, § 220(12), p. 
1037, n. 79 

Injuries by escaping water, § 220(12), pp. 
1036, 1037 

Water tanks, attractive nuisances, § 29(12), p. 477 
Wax, 

Building, waxed surfaces in, § 81, p. 589 
Floor, 

Contributory negligence in failure to observe 
or take precautions against danger, ques¬ 
tions of law or fact, § 257, p. 1170, n. 62 
Evidence, 

Knowledge of danger from wax on store 
floor, § 243, p. 1086, n. 3 
Precautions against injury from wax on, 
§ 243, p. 1087, n. 9 

Res ipsa loquitur, § 220(12), p. 1038, n, 03 

Weight, 

Evidence, §§ 243-250, pp. 1063-1115 

Question of law or fact, §§ 267, 268, pp. 1200- 
1203 

Presumptions of capacity or incapacity of child 
to exercise care, § 218, p. 982 

Wells, 

Attractive nuisances, § 29(12), p. 477 
Criminal negligence by violation of state against 
leaving well uncovered, § 306, p. 1272 
Evidence of liability under attractive nuisance 
doctrine, § 245, p. 1103, n. 37 
Trespasser’s injuries, § 24, p. 441 
Infant trespasser, § 27, p. 452 
Trespassing animals, injuries to, § 31 
Wet condition, contributory negligence by failure to 
observe and discover danger, § 120, p. 723 
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Wheel scrapers, attractive nmsance doctrine, § 29(12), 
p. 472 

Wife. Hnshand and wife, generally, ante 

Willfulness or wantonness, 

Acts, § 289, p. 1239 

Third person’s willful act as intervening effi¬ 
cient cause, § 111, pp. 699, 700 
Automobile driver as affecting guest’s recovery 
from third person, § 168, p. 821, n. 86 
Comparison of terms willfulness and wantonness, 
§ 9, p. 379 

Contributory negligence. 

Bar to recovery, 

Action founded on willful or wanton in¬ 
jury, § 131, pp. 751-753 
Instructions, § 293, p. 1246 
Directed verdict on ground of, unless defend¬ 
ant’s conduct is wanton or willful, § 251, 
p. 1127, n. 86 

Freedom from, as matter to he proved in ac¬ 
tion for injuries from willful or wanton 
injury, § 200, pp. 939, 940 
Statutory abrogation of defense of, effect on 
defense injuries were sustained by willful 
or wanton conduct, § 130, p. 751 
Criminal negligence, § 306, pp. 1270, 1272, 1273 
Direction of verdict on issue of willful or wanton 
conduct, § 251, n. 1126 

Duty not to wantonly injure another, § 4, p. 340, 
n. 39 
Element, 

Criminal negligence, § 306, p. 1270 
Gross negligence, § 8, pp. 373, 374 
Evidence, § 246 

Admissible under allegation of. 

Simple and of willful or wanton negli¬ 
gence, § 201, p. 947 

Willful or wanton negligence, § 201, pp. 
946, 947 

Negligence insufficient to support verdict for 
willfulness and wantonness, § 243, p. 1075 
Willfulness and wantonness insufficient to 
support verdict for negligence, § 243, p. 
1075 

Failure to exercise ordinary care to avoid injury 
after discovery of another’s peril, § 136, p. 755 
Humanitarian rule as inapplicable to one who 
willfully or wantonly rushes into danger, § 
137, p. 764, n. 88 
Instructions, 

. Acts of defendant, § 289, p. 1239 
Contributory negligence as bar to recovery 
for such injury, § 293, p. 1246 
Issue of willful or wanton injury as not raised by 
allegation of simple negligence, § 201, p. 946 
Licensee’s injury, § 37 

Necessity for criminal responsibility, § 306, p. 1271 
Negligence, § 9, pp. 374-386 

Burden of proof, § 208, p. 967 
Conduct in respect of children, § 12, p. 401, n. 
86 

Imputed gross negligence in case of willful 
negligence of defendant, § 157, p. 798 
Negligence distinguished from willfulness and 
wantonness, § 9, pp. 374r-386 


Willfulness or wantonness—Continued, 

Pleading, 

Declaration, complaint or petition, § 190, pp. 
907-909 

Averment of both simple negligence and 
willful misconduct, § 187, pp. 902, 
903 

Necessity of negativing contributory negli¬ 
gence in action based on willful or wan¬ 
ton negligence, § 194, p. 916 
Use of words wilful or wanton in declaration, 
complaint or petition, § 187, pp. 901, 902 
Presumptions, § 204, p. 957 
Questions of law or fact, 

Defendant’s conduct, § 252, pp. 1135, 1136 
Direction of verdict, § 251, p. 1126 

Ground of contributory negligence in ab¬ 
sence of wantonness or willfulness 
§ 251, p. 1126, n. 86 

Reckless and wanton as equivalent, § 1, p. 324 
Trespass on property, § 22 
Trespasser’s injury, §§ 25, 26, pp. 447—149 
Trespassing animals, injuries to, § 31 
Violation of statute or ordinance. 

Criminal negligence, § 306, pp. 1272, 1273 
Culpable negligence, § 1, p. 322 

Wind, 

Duty to avoid injury from fire hazard where wind 
blows, § 72, pp. 564, 565 
Intervening, 

Cause, § 115, p. 706 

Efficient cause in case of damage by fire, § 
113, p. 704 
Window cleaners, 

Conditions precedent to actions for injury, § 180, 
p. 859, n. 70 

Duty to protect, § 81, pp. 589, 590 
Evidence, 

Causal connection between negligence and in¬ 
jury, § 244, p. 1098, n. 92 
Lack of required safety devices for cleaners, 
§ 240, p. 1061, n. 71 

Lapse of time affecting evidence of condition 
after accident, § 231, p. 1047, n. 93 
Negligence toward injured cleaner, § 243, p. 
1079, n. 48 

Violation of statute concerning safety devices as 
proximate cause, question of law or fact, § 
264, p. 1189, n. 94 
Windows, 

Crowd causing injury to store patron from broken 
display window, § 45, p. 534, n. 30 
Questions of law or fact. 

Contributory negligence by failure to avoid or 
take precautions against danger connect¬ 
ed with washing, § 257, p. 1172 
Negligence, 

Cleaning windows of building or struc¬ 
ture, § 276, p. 1217, n. 72 
Pane or screen falling, § 276, p. 1216, n. 72 

Wires, 

Contractor’s liability for injury from installation 
of uninsulated guy wires, § 95, p. 614, n. ll 
Evidence of negligent injury by wire picked up on 
sidewalk, § 243, p. 1076, n. 95 
Licensee’s injury from wire stretched across lawn, 

§ 35, p. 497 
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Withdrawal of invitation as affecting status as invi¬ 
tee, § 43(5) 

Work, entrant on premises to work as invitee, § 43(4), 
pp. 515, 516 

Wrapping twine, manufacturer’s liability for injury 
to property from defective condition, § 100, p. 635, 
n. 35 

Wrecking car operator stretching chain across high¬ 
way as trespasser, § 23, p. 436, n. 8 


X-ray, 

Evidence, 

Control or improper use of machine causing 
injury, § 235, p. 1057, n. 19 
Negligence in manufacturing or supplying x- 
ray machine, § 243, p. 1078 
Negligence in use of machine as question of law or 
fact, § 279, p, 1220, n. 92 


End of Volume 
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65 CJS 1 


NAMES 

§ 1. Definition 

page 1 

1. N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 

Misc.2d 606. 

N.D.—CJF.S. quoted in Petition of Dengler, 246 
N.W.2d 758, 760. 

page 2 

2 . N.D.—C.J,S. quoted in Petition of Dengler, 246 

N.W.2d 758, 760. 

Other definitions 

(2) N.Y.~Toigo V. Columbia County Bd. of Elec¬ 
tions, 273 N.Y.S.2d 781, 51 Misc.2d 754. 

S.C,—Stevenson v. Ellisor, 243 S.E.2d 445, 270 S.C. 
560. 

page 3 

3. Conn.—C.J.S. cited in In re Brast, 334 A.2d 483, 

484, 32 Conn.Sup. 1. 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606. 

N.D.—Petition of Dengler, 246 N.W.2d 758. 

Tenn.—Dunn v. Palermo, 522 S.W.2d 679. 

Judicial sanctioning of use of single name 
N.Y.—^Application of Douglas, 304 N.Y.S.2d 558, 60 
Misc.2d 1057. 

§ 3. -Given Name and Surname 

12 , Cal.—C.J.S. cited in In re Ritchie, 206 CalRptr. 
239, 241, 159 CA.3d 1070. 

La.—C.J.S. quoted in Evangeline Bank & Trust Co. v. 

Deville, App., 367 So.2d 1252, 1254. 

N.D.—CJ.S, cited in Petition of Dengler, 246 N.W.2d 
758, 760. 

Right of parents 

Mass.—D’Ambrosio v. Rizzo, 425 N.E.2d 369, 12 Mass. 
App. 926. 

13. N.D.—CJ.S. cited in Petition of Dengler, 246 
N.W.2d 758, 760. 

18. Alaska—L.A.M. v. State, 547 P.2d 827. 

Ark.—Carroll v. Johnson, 565 S.W.2d 10, 263 Ark. 280. 
Cal—Application of Trower, 66 Cal.Rptr. 873, 260 
C.A.2d 75. 

Mass.—Secretary of Com. v. City Clerk of Lowell, 366 
N.E2d 717, 373 Mass. 178. 

Neb.—Cohee v. Cohce, 317 N.W.2d 381, 210 Neb. 855. 
Wash,—Doe v. Dunning, 549 P.2d 1, 87 Wash.2d 50. 

page 4 

18,5, U.S,—Jech V. Burch, D.C.Hawaii, 466 F.Supp. 
714. 

Cal.—Donald J. v. Evna M.W., 147 Cal.Rptr. 15, 81 
C.A.3d 929. 

La.—Thomas v. Stewart, App., 337 So.2d 645, writ 
den., Sup., 340 So.2d 990. 

Md.—C.JJS. cited in Lassiter-Geers v. Reichenbach, 492 
A.2d 303. 303 Md. 88, cert. den. 106 S.Q. 568, 88 
L,Ed.2d 553. 

Minn.—Jacobs v. Jacobs, 309 N.W.2d 303. 

Matter of choice not law 
Minn.—^Application of Saxton, 309 N.W.2d 298, cert, 
den. 102 S.Q. 1737. 

Mont,—Hrman v. Firman, 610 P.2d 178, 187 Mont. 
465. 

Infiringement on parental choice 

U.S.-O’Brien v, Tilson, D.CN.C, 523 F.Supp. 494. 

Where divorced parents of an infant 
child contest the surname the surname 
should be determined according to the 
child’s best interests.**-^® 

18.10 Cal.—^In Re Marriage of Schiffinan, 169 Cal. 
Rptr. 918, 620 P.2d 579, 28 C3d 640. 


Md.—Lassiter-Geers v. Reichenbach, 492 A.2d 303, 303 
Md. 88, cert. den. 106 S.Ct. 568, 88 L.Ed.2d 553. 
29. U.S.—Walker v. Jackson, D.CArk., 391 F.Supp. 
1395. 

Md.—C.J.S. cited in Stuart v. Board of Sup’rs of Elec¬ 
tions for Howard County, 295 A.2d 223, 230, 266 
Md. 440—C.J.S. cited in In re Reben, 342 A.2d 
688, 689. 

N.J.—Application of Lawrence, 337 A.2d 49, 133 N.J. 
Super. 408, 

N.C.—C.J.S. cited in In re Mohlman, 216 S.E.2d 147, 
152, 26 N.C.App. 220. 

Tenn.—Dunn v. Palermo, 522 S.W.2d 679. 

page 5 

31. Mass.—Secretary of Com. v. City Gerk of Lowell, 
366 N.E.2d 717, 373 Mass. 178. 

It is only by custom, and not by 
statute, that a woman upon marriage 
adopts the surname of her husband.^ 

31.5. N.C—In rc Mohlman, 216 S.E.2d 147, 26 N.C 
App. 220. 

Ohio—Claxton v. Simons, App., 177 N.E.2d 511, rev’d 
on oth. grds. 189 N.E.2d 62, 174 Ohio St. 333. 

State ex rel. Krupa v. Green, 177 N.E.2d 616, 
114 Ohio App. 497. 

Tenn.—Dunn v. Palermo, 522 S.W.2d 679. 

Va.—In re Miller, 243 S.E2d 464, 218 Va. 939. 

Wis.—Kruzel v. Podell, 226 N.W.2d 458, 67 Wis.2d 
138, 67 A.L.R.3d 1249. 

Marriage does not operate to establish custom 

Md.—Stuart v. Board of Sup’rs of Elections for Howard 
County, 295 A.2d 223, 266 Md.App. 440. 

A woman may retain her surname 
after marriage by entering into an 
antenuptial contract to that effect with 
her husband,followed by the use of 
her surname openly and notoriously 
with no deviation, and by obtaining 
public documentation of the same.^*-^^ 

31.10. U.S.—Ball v. Brown, D.C.Ohio, 450 F.Supp. 4. 
N.J.—Application of Lawrence, 337 A.2d 49, 133 N.J. 
Super. 408, 

Ohio—State ex rel. Bucher v. Brown, 7 Ohio Supp. 51. 
State ex rel Krupa v. Green, 177 N.E.2d 616, 
114 Ohio App. 497. 

31.15. Ohio—State ex rel. Krupa v. Green, 177 
N.E2d 616, 114 Ohio App, 497. 

A married woman’s surname does 
not become that of her husband where 
she evidences a clear intent to consist¬ 
ently and nonfraudulently use her 
birth given name subsequent to her 
marriage.^‘-^° 

3U0. Cal.—Weathers v. Superior Court for Los An¬ 
geles County, 126 Cal.Rptr. 547, 54 C.A.3d 286. 
Md.—Stuart v. Board of Sup’rs of Elections for Howard 
County, 295 A.2d 223, 266 Md. 440. 

Va.—In rc Strikwcrda, 220 S.E2d 245. 216 Va. 470. 
Wis.—Kruzel v. Podell, 226 N.W.2d 458, 67 Wis.2d 
138, 67 A.L.R.3d 1249. 

A woman is not required by common 
law, statute or rule to assume name of 
her husband upon marriage.^^’ 

36.5. Anz.—Malone v. Sullivan, 605 P.2d 447, 124 
Ariz. 469. 


§ 4. -Middle Name or Initial 

38.50. La.—Cjr.S. cited in Evangeline Bank &. Trust 
' Co. V. DcvUle, App., 367 So.2d 1252, 1254. 

39. Cal.—CJ.S. cited in In re Crepault, 236 A.2d 
644. 126 Vt 544. 
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page 6 

40. Cal.—C.JJS. cited in In re Crepeault, 236 A.2d 
644, 126 Vt. 544. 

Conn.—C.J.S. cited in In re Brast, 334 A.2d 483, 484, 
32 Conn.Sup. 1. 

41. Little significance 

Mo.—State v. Cook, 463 S.W.2d 863. 

Utah—Imperial-Yuma Production Hunter, 609 P.2d 
1329. 

49. Tex.—Williams v. State, Cr., 461 S.W.2d 614. 

§ 5. -Prefixes and Suffixes 

page 7 

66. Ala.—Harrell v. Alabama Farm Bureau Mut. Cas. 

Ins. Co., 251 So.2d 220, 287 Ala. 259. 

N.D.—Petition of Dengler, 246 N.W.2d 758. 

68. N.D.—Petition of Dengler, 246 N.W.2d 758. 

page 8 

82. Tenn.— CJS. quoted at length in Hamilton v. 
State, Cr., 555 S.W.2d 724, 728. 

83. N.C.—Sink v. Schafer, 145 S.E.2d 860, 266 N.C. 
347. 

85. Conn.—State v, Dingle, Cir.A.D., 229 A.2d 370, 4 
Conn.Cir. 252. 

86. Ala.—Taylor v. State, 213 So.2d 566, 282 Ala, 
567, cert. den. 89 S.Ct. 903, 393 U.S. 1102, 21 
L.Ed.2d 795. 

Conn.—CJ jS. cited in State v. Dingle, Cir.A,D., 229 
A.2d 370, 372, 4 Conn.Cir. 252. 

88. U.S.—Irving v. Breazeale, D.C.Miss., 265 F.Supp. 
116, affd. and remd., C.A., 400 F.2d 231. 

D.C.—C.J.S. cited in Barnes v. U.S., App., 313 A,2d 
106, 108. 

Tex.—Smith v. State, Cr., 435 S.W.2d 526-Cherry v. 
State, Cr., 447 S.W.2d 154. 

page 9 

89. Ala.—Raughley v. State, Cr.App., 398 So.2d 414. 
Iowa—CJ.$. cited in Reynolds v. Nowotny, 189 

N.W.2d 557, 560. 

N.C.—Sink v. Schafer, 145 S.E.2d 860, 266 N.C. 347. 

Types of additions 

(1) Additions of estate. 

Ala.—Abernathy v. State, 187 So.2d 287, 43 Ala.App. 
231. 

(2) Additions of mystery. 

Ala.—Abernathy v. State, 187 So.2d 287, 43 Ala.App. 
231. 

(3) Additions of places. 

Ala.—Abernathy v. State, 187 So.2d 287, 43 Ala.App. 
231. 

§ 7. -Abbreviations 

page 10 

7, Tex.—O’Brien v. Cole, Civ.App., 532 S.W.2d 151. 

§ 8. Derivatives and Corruptions 

9. Tex.—Ex parte Elliott, Cr., 542 S.W.2d 863. 

§ 9(1). Assumed and Fictitious 

Name 
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13. U.S.—U.S. V. Dunn, CA.C:al., 564 F.2d 348. 
Ariz.—CJ.S. cited in State v. Carroll, 515 P.2d 1197, 
1198, 21 Ariz.App. 99. 

Ind.—Petition of Hauptly, 312 N.E2d 857, 262 Ind. 
150. 

Me.—In re Reben 342 A.2d 688. 

Md.—Hardy v. Hardy, 306 A.2d 244, 269 Md. 412. 
Mo.-i--CJJS. dted in State v. Euge, 400 S.W.2d 119, 
122—State ex rd. Schoenbacher v. Kelly, App., 408 
S.W.2d 383. 

NJ.—AppUcation of Lawrence, 337 A.2d 49, 133 NJ. 
Super. 408. 
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N,Y.—In re Anonymous, 314 N.Y.S.2d 668, 64 Misc.2d 
309—Manor Homes, Inc. v. Sava, 342 N.Y.S.2d 
291, 73 Misc.2d 660. 

N.C.—In re Mohlman, 216 S.E.2d 147, 26 N.C.App. 

220 . 

Proudest patronymic 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606. 

Doing business under several names 

Okl.—^Thomas v. Colvin, App., 592 P.2d 982. 

page 12 

14. N.Y,—Application of Green, 283 N.Y.S.2d 242, 
54 Misc.2d 606. 

18. Mich.—^June v. Virba Screw Feeders, Inc., 149 
N.W.2d 480, 6 Mich.App. 484. 

20. U.S.—In re Firth, D.C.Ga, 363 F.Supp. 369. 

D.C.—Carroll v. Sparks, App., 218 A,2d 517. 

Ga.—Weikert v. Logue, 173 S.E.2d 268, 121 Ga.App. 
171. 

Md.—C.J.S. cited in Erie Ins. Exchange v. Lane, 227 
A.2d 231, 235, 246 Md. 55, 27 A.L.R.3d 840. 
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24. U.S.—El Ranco, Inc. v. First Nat. Bank of Nev., 
C.A.Nev., 406 F.2d 1205, cert. den. 90 S-Ct. 150, 
154, 396 U.S. 875, 24 L.Ed.2d 133. 

25. U.S.—Duval v. Midwest Auto City, Inc., D.C. 
Neb., 425 F.Supp. 1381, affd., C.A., 578 F.2d 721. 

N.J.—Zucker v. Silverstein, 338 A.2d 211, 134 N.J.Su- 
per. 39. 
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27,5, Ariz.—Wright v. Demeter, 442 P.2d 888, 8 
Ariz.App. 65. 

§ 9(2). -Statutory Restrictions 

28. Ga.—Johnson v. State, 253 S.E.2d 889, 149 Ga. 
App. 273. 

Pa.—Byers v. Perma-Last Whitehall, Inc., 41 D. & 
C.2d 699, 47 Wash. Co. 160—Mathews v. Jaspert, 
115P.L.J. 119. 

31. U.S.—U.S. V. U.S.I.A. Homes, Inc., D.C.N.Y., 
409 F.Supp. 483. 

Mo.—Matter of Natale, App., 527 S.W.2d 402. 

N.Y.—McCaffrey v. Couper, 314 N.Y.S.2d 597, 35 
A.D.2d 129, affd. 295 N.E.2d 651, 32 N.Y.2d 642, 
342 N.Y.S.2d 851. 

Purpose of statute 

(2) Other purposes. 

lU.—People V. Wallace, 397 N.E.2d 20, 33 Ill.Dec. 687, 
77 IllApp.3d 979. 

Ind.—Sheraton Corp. of America v. Kingsford Packing 
Co., Inc., 319 N.E.2d 852, 162 Ind.App. 470. 

Not an adjudication 

Pa.—Kerr v. Com., Dept, of State, 385 A.2d 1038, 35 
Pa.Cmwlth. 330. 

§ 9(3).-Filing Affidavit or 

Certificate; Registration 
of Name 
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32. ni—People v. Wallace, 397 N.E.2d 20, 33 Ill.Dec. 
687, 77 m.App.3d 979. 

Or.—Photo & Sound Co. v. Corvallis, 616 P.2d 557, 48 
Or.App. 169, affd. 628 P.2d 733. 291 Or. 105— 
Warthen v. Vahoomani, 648 P.2d 1348, 58 Or.App. 
474. 

Misleading name 

(1) N.Y.—Cooper v. Goodman, 319 N.Y.S.2d 567, 65 

Misc.2d 939. 

Distasteful n^es 

RY.—Cooper V. Goodman, 319 N.YJS.2d 567, 65 
Misc.2d 939. 

Not required to register name 

OkL—^Tdex Corp. v. Hamilton, 576 P.2d 767. 
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32.5. Persons not required to file certificate 

(4) Other persons. 

Mich.—June v. Vibra Screw Feeders, Inc., 149 N.W.2d 
480, 6 Mich.App. 484. 

Mont.—Miller v. Titeca, 628 P.2d 670. 

37. D.C.—^U.S. V. American Standard Remodeling 
Corp., D.C.Pa., 252 F.Supp. 690. 

Or.—Photo & Sound Co. v. Corvallis, 628 P.2d 733, 291 
Or. 105. 

Other statements of purpose 
(2) N.J.—Kugler v. Romain, 266 A.2d 144, 110 N.J. 
Super. 470, mod. on oth. grds. and cause remd. 279 
A.2d,640, 58 N.J. 522. 

38. U.S.—U.S. V. American Standard Remodeling 
Corp., D.C.Pa., 252 F.Supp. 690. 

Purpose of act 

(8) Cal.—J & J Builders Supply v. Caffin, 56 Cal. 
Rptr. 365, 248 C.A.2d 292. 

La.—House of Lights, Inc. v. Diecidue, App., 222 So.2d 
603.' 

N.Y.—Cooper v. Goodman, 319 N.Y.S,2d 567, 65 
Misc.2d 939. 
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44. Wgiver 

Fla.—Clifford Ragsdale, Inc. v, Morganti, Inc., App., 
356 So.2d 1321. 
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55. La.—House of Lights, Inc. v. Diecidue, App., 222 
So.2d 603. 
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57.10. U.S.—Howard Stores Corp. v, Howard Cloth¬ 
ing Inc,, D.C.Ga., 308 F.Supp. 70. 

59, Ga.—Barker v. Century 21-Atlanta East Realty, 
Inc., 293 S.E.2d 76, 162 Ga,App. 828. 

Misdemeanor 

N.J.—Kugler v. Romain, 266 A.2d 144, 110 N.J.Super. 
470, mod. on oth. grds, and cause remd. 279 A.2d 
640, 58 N.J. 522. 

60. Wash.—Laliberte v. Wilkins, 638 P.2d 596, 30 
Wash.App. 782. 

Preclude defense of action 

U.S.—Sparks v. Porter, D.CFla., 270 F.Supp. 953. 

Fla.—Chaikin v. Skolnick, App., 201 So.2d 588. 

62. Mo.—State ex rel, Schoenbacher v. Kelly, App., 
408 S.W.2d 383. 

65. Filing not jurisdictional prerequisite or 
condition precedent 

N.Y.—William T. Schmitt Associates v. Loveless, 483 
N.Y.S.2d 146, 126 Misc.2d 480. 
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66.5. Intent required 

Ill.—People v. Arnold, 279 N.E.2d 436, 3 IH.App.3d 
678. 
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85. Compliance held sufficient 

(3) Other matters. 

Mont.—Miller v. Titeca, 628 P.2d 670. 

I^e 23 

1. It^unction 

Or.—Photo & Sound Co. v. Corvallis, 628 P.2d 733, 291 
Or. 105. 

Other statutes have been held appli¬ 
cable with respect to tort actions.^-^ 

5.5. Fla.—Sparics v. Porter, D.C-Fla.., 270 F.Supp. 
953. 


§ 9(4).-Method of Raising 

Defense 

6. Vt.—Senesac v. Duclos, 270 A.2d 156, 128 Vt. 601. 
8. Vt —Senesac v. Duclos, 270 A.2d 156, 128 Vt. 601. 
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13. Mont.—Miller v. Titeca, 628 P.2d 670. 

Defendants capacity. Adjudica¬ 
tions have been made with respect to 
raising the question of the defendant's 
capacity.^^-^ 

22.5. Waiver by plaintiff 

(1) Waiver held question of fact. 

U.S.—Sparks v. Porter, D.C.Fla., 270 F.Supp. 953, 

(2) Waiver may be established as matter of law under 
appropriate findings of fact. 

U.S.—Sparks v. Porter, D.C.Fla., 270 F.Supp. 953. 
Mass.—Secretary of Com. v. City Clerk of Lowell, 366 
N.E.2d 717, 373 Mass. 178. 

§11(1). Change of Name 
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28. U.S,—Jech v. Burch, D.C.Hawaii, 466 F.Supp. 
714. 

Ariz.—Laks v. Laks, 540 P.2d 1277, 25 Ariz.App. 58, 
Cal.—Sousa v. Freitas, 89 Cal.Rptr, 485, 10 C.A.3d 
660—In re Banks’ Marriage, 117 Cal.Rptr, 37, 42 
C.A.3d 631. 

Ga.—C.J.S. cited In Fulghum v. Paul, 192 S.E.2d 376, 
377, 229 Ga. 463. 

Ill—Thomas v. Thomas, 427 N.E.2d 1009, 56 Ill.Dec. 
604, 100 Ill.App.3d 1080. 

Ind.—Petition of Hauptly, 312 N.E.2d 857, 262 Ind. 
150. 

Iowa—In re Staros, 280 N.W.2d 409. 

Mich.—Piotrowski v, Piotrowski, 247 N,W.2d 354, 71 
Mich.App. 213. 

N.H.—C.J.S. cited in Moskowitz v. Moskowitz, 385 
A.2d 120, 122, 118 N.H. 199. 

N.J.—Egner v. Egner, 337 A.2d 46, 133 N.J.Super. 403. 
N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.id 606—In re Anonymous, 293 N.Y.S.2d 834, 
57 Misc.2d 813—Application of Middleton, 304 
N.Y.S.2d 145, 60 Misc.2d 1056—Application of 
Douglas, 304 N.Y.S.2d 558, 60 Misc.2d 1057—Ap¬ 
plication of Thompson, 369 N.Y.S.2d 278, 82 
Misc.2d 460. 

R. I.—Traugott v. Petit, 404 A.2d 77, 122 R.I. 60. 

S. D.—Ogle v. Circuit Court, Tenth (Now Sixth) Judicial 

Circuit, 227 N.W.2d 621, 89 S.D. 18. 

Tenn.—Dunn v. Palermo. 522 S.W.2d 679, 

Aliens, etc. 

D.C.—Application of Chan, D.C.N.Y., 426 F.Supp. 
680. 

N.Y.—Matter of Novogorodskaya, 429 N.Y.S.2d 387, 
104 Misc.2d 1006. 

Minor child of separated or divorced parents 

(5) Other matters. 

Ky.—Burke v. Hammonds, App., 586 S,W.2d 307. 

Or.—Quellette v. Ouellette, 420 P.2d 631, 245 Or, 138. 
Pa.—In re Dillen, 423 A.2d 426, 283 Pa.Super. 26. 
Right broad although not absolute 
Md.—Hall v, HaU, 351 A.2d 917, 30 MdApp. 214, 92 
A.L.R.3d 1077. 

Applies to surname of married woman 

Conn.—Custer v. Bonadies, 318 A.2d 639, 30 Conn.Sup. 
.385, 

Wash.—^Doe v. Dunning, 549 P.2d 1, 87 Wash.2d 50. 

29. Ill.—Chaney v. Civil Service Commission, 412 
N.E2d 497, 45 Ill.Dec. 146, 82 IU.2d 289. 

Weinert v. Weinert, 433 N.E.2d 1158, 60 Ill.Dec. 
920, 105 Ill.App.3d 56. 

N.Y.—^Application of Halligan, 361 N.Y.S.2d 458, 46 
A.D.2d 170. 

Va.—In re Miller, 243 S.E.2d 464, 218 Va. 939. 

Wash.—^Doe v. Dunning, 549 P.2d 1, 87 Wash.2d 50. 
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30. U.S—Walker v. Jackson, D.C.Ark., 391 F.Supp. 

1395—^U.S. V. Wasman, D.C.Fla., 484 F.Supp. 54. 
Ala,—^Wilson v. Thomason, 406 So.2d 871. 

Cal.—CJJS. dted in Donald J. v. Evna M.W., 147 
Cal.Rptr. 15, 19. 81 C.A.3d 929. 

30. Fla.—CJJS. cited in Isom v. Circuit Court of 
Tenth Judicial Cir., App., 437 So.2d 732, 733. 

Md.—Klein v. Klein, 373 A.2d 86, 36 MdApp. 177. 
N.H.—CJjS. dted in Moskowitz v. Moskowitz, 385 
A.2d 120, 122, 118 N.H. 199. 

N.Y.—^Application of Douglas, 304 N.Y.S.2d 558, 60 
Misc.2d 1057. 

N.C.—In re Mohlman, 216 S.E.2d 147, 26 N.C.App. 
220 . 

Ohio—State ex rel. Morrison v. Franklin County Bd. of 
Elections. 410 N.E.2d 764, 63 Ohio St.2d 336, 17 
0.0.3d 420. 

R. I.—Traugott v. Petit, 404 A.2d 77, 122 R.I. 60. 

Under the common law, a change of 
name is accomplished by usage or hab¬ 
it.^-' 

30.5. Md.—Klein v. Kldn, 373 A.2d 86, 36 Md.App. 
177. 

N.Y.—Application of Halligan, 361 N.Y.S.2d 458, 46 
A.D.2d 170. 

31, Mich.—Wood v. Detroit Edison Co., 294 N.W.2d 
571, 409 Mich. 279. 

34. D.C.—Brown v. Brown, App., 384 A.2d 632. 
Md.—Klein v. Klein, 373 A.2d 86, 36 Md.App. 177. 

State requirement that a woman as¬ 
sume her husband^s surname upon 
marriage has a rational basis and 
seeks to control an area where the 
state has a legitimate interest.^^'‘° 

35.10. U.S.—Forbush v. Wallace, D.C.Ala., 341 
F.Supp. 217, affd. 92 S.Ct. 1197, 405 U.S. 970, 31 
L.Ed.2d 246. 

§ 11(2). -Under Statutory Pro¬ 

visions 

36. N.J.—^Application of Lawrence, 337 A.2d 49, 133 
N.J.Supcr. 408. 

S. C—Ex parte Stull, 280 S.E2d 209, 276 S.C. 512. 
W.Va.—In re Harris, 236 S.E.2d 426, 160 W.Va. 422. 

Joinder of parties 

Tex.—In re Erickson, Civ.App., 547 S.W,2d 357. 

Complaint 

Fla.—Korbin v. Ginsberg, App., 232 So.2d 417. 
Requirement of notice is for legislature 
Ga.—Fulghum v. Paul, 192 S.E.2d 376, 229 Ga. 463. 
Natural persons’* includes male or female, 
married or unmarried 

Ind.—Petition of Hauptly, 312 N.E.2d 857, 262 Ind. 
150. 

Publication of notice of application to change 
name 

Md.—Hardy v. Hardy, 306 A.2d 244, 269 Md. 412. 

Married women 

Fla.—Marshall v. State, App., 301 So,2d 477. 

Me.—In re Rcben, 342 A.2d 688. 

Mo.—Matter of Natale, App., 527 S.W.2d 402. 

Statute not exclusive 

U.S.—U.S. V. Cox, C.A.Mich., 593 F.2d 46. 

Va.—In re Strikwerda, 220 S.E.2d 245, 216 Va. 470. 
AjRirmance of common law 
Mont.—^Firman v. Firman, 610 P.2d 178, 187 Mont. 
465. 

37. Conn.—In re Brast, 334 A.2d 483, 32 Conn.Sup. 
1 . 

Ga.—CJJS. dted in Tolbert v. Tolbert, 206 S.E.2d 63, 
66, 131 Ga.App. 388. 

Mo.—Matter of Natale, App., 527 S.W.2d 402. 


S.D.—Ogle V. Circuit Court, Tenth (Now Sixth) Judicial 
Circuit, 227 N.W.2d 621, 89 S.D. 18. 

Tex.—In re Erickson, Civ.App., 547 S.W.2d 357. 
Wis.—Kruzel v. Podell, 226 N.W.2d 458, 67 Wis.2d 
138, 67 A.L.R.3d 1249. 

Wide discretion 

Idaho-In re Toelkes, 545 P.2d 1012, 97 Idaho 406. 
N.J.—Application of M, 219 A.2d 906, 91 N.J.Super. 
296. 

Pa.—In re Hurley Name Case, 38 D. & C.2d 146. 

Change of name refused 

(5) Ga.—Bruster v. Hopper, 246 S.E.2d 140, 146 
Ga.App. 217. 

Minn.—^Application of Saxton, 309 N.W.2d 298, cert, 
den. 102 S.Ct. 1737. 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606—Application of Middleton, 304 N.Y. 
S.2d 145, 60 Misc.2d 1056—Application of Doug¬ 
las, 304 N.Y.S.2d 558, 60 Misc.2d 1057—Applica- 
tions of Greenfield, 322 N.Y.S.2d 276, 66 Misc.2d 
733—Dana A. v. Harry M. N., 449 N.Y.S.2d 851, 
113 Misc.2d 635. 

N.D.—Petition of Dengler, 246 N.W.2d 758. 

Pa.—In re Hurley Name Case, 38 D. & C.2d 146. 
Tex.—Appeal of Evetts, Civ.App., 392 S.W.2d 781, err. 
ref. no rev. err. 

(5) U.S.—U.S. v. Duke, D.C.N.Y., 458 F.Supp. 1188. 
Change of name held not essential part of prac¬ 
tice of religion 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606. 

Scope of discretion 

Cal.—In re Banks’ Marriage, 117 Cal.Rptr. 37, 42 
C.A.3d 631. 
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38. Ga.—In re Mullinix, 262 S.E2d 540, 152 Ga.App. 
215. 

Pa.—Petition of Christjohn, 428 A.2d 597, 286 Pa.Su- 
per. 112. 

Mistress’s application impinged on actual wife’s 
rights 

N.Y.—Matter of Linda Ann A., 480 N.Y.S.2d 996, 126 
Misc.2d 43. 

39. N.C.—In re Mohlman, 216 S.E.2d 147, 26 N.C. 
App. 220. 

A legislature in giving authority to 
the courts to change names, have in 
mind a name as understood and de¬ 
fined by the common law and it does 
not include a change from a name to a 
number.^’ ‘ 

39.1. N.D.—Petition of Dengler, 246 N.W.2d 758. 

An order changing a name becomes 
valid and binding immediately upon its 
entry ^ 

39.5. Ky.—Winkenhofer v. Griffin, 511 S.W.2d 216. 

When statutory procedure is fol¬ 
lowed, the court order and public 
record verify the change.^®-*® 

39.10. N.Y.—AppUcation of Halligan, 361 N.Y.S.2d 
458, 46 A.D.2d 170. 

40. Cal,—Sousa v. Freitas, 89 Cal.Rptr, 485, 10 
C.A.3d 660. 

Ky.—Winkenhofer v. Griffin, 511 S.W.2d 216. 

Me.—In re Rcben, 342 A.2d 688. 

Tex.—C.J.S. cited in Appeal of Evetts, Civ.App., 392 
S.W;2d 781, 784, err. ref. no rev. err. 

41. Mo.—C.J.S. dted in Matter of Natale, 527 
S.W.2d 402, 405. 

N.Y.—Application of Ellerby, 416 N.Y.S.2d 968, 99 
Misc.2d 691. 
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42. N.H.—CJ.S. dted in Moskowitz v. Moskowitz, 
385 A.2d 120, 122, 118 N.H. 199. 

43. Colo.—In re Knight, 537 P.2d 1085, 36 Colo. App. 
187, 79 A.L.R.3d 559. 

Mo.-In re Reed, App., 584 S.W.2d 103. 

N-J.—Application of Lawrence, 337 A.2d 49, 133 NJ. 
Super. 408. 

N.Y.—Application of Halligan, 361 N.Y.S.2d 458, 46 
A.D.2d 170; 

AppUcation of B., 366 N.Y.S.2d 98, 81 Misc.2d 
284. 

Pa.—Petition of Alexander, 394 A. 2d 597, 260 Pa.Su- 
per. 371. 

Tex.—C.J.S. dted in In re Erickson, Civ.App., 547 
S.W.2d 357, 359. 

Change of name granted 

(1) Mo.—Matter of Natale, App., 527 S.W.2d 402. 

N.Y.—In re Anonymous, 314 N.Y.S.2d 668, 64 Mi8c.2d 
309. 

Pa.—Petition of Alexander, 394 A.2d 597, 260 Pa.Su- 
per. 371. 

No particular reason needed 

Ind.—Petition of Hauptly, 312 N.E.2d 857, 262 Ind. 
150. 
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44. Colo.—In re Knight, 537 P.2d 1085, 36 Colo.App. 
187, 79 A.L.R.3d 559. 

N.Y.—Application of Thompson, 369 N.Y.S.2d 278, 82 
Misc.2d 460. 

S.D.—Ogle v. Circuit Court, Tenth (Now Sixth) Judicial 
Circuit, 227 N.W.2d 621, 89 S.D. 18. 

Tex.—In re Erickson, Civ.App., 547 S.W.2d 357. 

Va.—In re Miller, 243 S.E.2d 464, 218 Va. 939. 

Wis.—Kruzel v. Podell, 226 N.W.Zd 458, 67 Wis.2d 
138, 64 A.L.R.3d 1249. 

Matters held to militate against granting change 

N.J.—Application of M, 219 A.2d 906, 91 N.J.Super. 
296. 

45. Cal.—AppUcation of Trower, 66 Cal.Rptr. 873, 
260 C.A.2d 75—In re Banks’ Marriage, 117 Cal. 
Rptr. 37, 42 C.A.3d 631. 

Colo.—In re Knight, 537 P.2d 1085, 36 Colo.App. 187, 
79 A.LR.3d 559. 

Conn.—In re Brast, 334 A.2d 483, 32 Conn.Sup. 1. 

Minn.—Application of Dengler, 287 N.W.2d 637, app. 
dism. 100 S.Ct. 2913, 446 U.S. 949, 64 L.Ed.2d 
806. 

N.H.—Moskowitz v. Moskowitz, 385 A.2d 120, 118 
N.H. 199. 

N.Y.—Application of Halligan, 361 N.Y.S.2d 458, 46 
A.D.2d 170. 

S.D.—C.JJS. dted in Ogle v. Circuit Court, Tenth (Now 
Sixth) Judicial Circuit, 227 N.W.2d 621, 624, 89 
S.D. 18. 

Denial of change of name held erroneous 

(1) Ind.-Petition of Hauptly, 312 N.E2d 857, 262 

Ind. 150. 

Me.—In re Reben, 342 A.2d 688. 

Va.—In re Strikwerda, 220 S.E.2d 245, 216 Va. 470. 

47. Notice to others of same name not neces¬ 
sary 

Ky.—Winkenhofer v. Griffin, 511 S.W.2d 216. 

48. Conn.—In re Brast, 334 A.2d 483, 32 Conn.Sup. 
1 . 

N.Y.—Application of Middleton, 304 N.Y.S.2d 145, 60 
Misc.2d 1056—Application of Yessner, 304 N.Y. 
S.2d 901, 61 Misc.2d 174—Application of Douglas, 
304 N.Y.S.2d 558, 60 Misc.2d 1057. 

S.D.—Ogle V. Circuit Court, Tenth (Now Sixth) Judicial 
Circuit, 227 N.W.2d 621, 89 S.D. 18. 

Tex.—In re Erickson, Civ.App., 547 S.W.2d 357. 

Va.—In re Miller, 243 S.E.2d 464. 218 Va. 939. 

50. N.Y.—Application of Jama, 272 N.Y.S.2d 677, 51 
Mi8c.2d 9—Application of Green, 283 N.Y.S,2d 
242, 54 Misc.id 606—Applications of Greenfield, 
322 N.Y.S.2d 276, 66 Misc.Zd 733—Application of 
Thompson, 369 N.Y.S.2d 278, 82 Misc.2d 460. 
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Pa.—Petition of Alexander, 394 A.2d 597, 260 Pa.Su- 
per. 371. 

53. Still married 

Fla.—Marshall v. State, App., 301 So.2d 477. 

While a married woman may be free, 
if she chooses, to use her maiden 
name, her application for a court order 
authorizing her to assume her maiden 
name will be denied where no compel¬ 
ling reason is set forth and where any 
annoyance or inconvenience to her is 
far less objectionable than the proba¬ 
bility of resultant harm to others from 
the proposed name change.^^-^ 

53.5. Burden of persuasion 

N.Y.—AppUcation of Halligan, 361 N.Y.S.2d 458, 46 
A.D.2d 170. 

54. N.Y.—Application of Crabbe, 432 N.Y.S.2d 69, 
106 Misc.2d 435. 

S.D.—Petition of Larson, 295 N.W.2d 733. 
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54.20. Cal.—^Application of Trower, 66 Cal.Rptr. 
873, 260 C.A.2d 75. 

Ga.—Johnson v. Coggins, 184 S.E.2d 696, 124 Ga.App. 
603. 

N.Y.—AppUcation of WUliams, 381 N.Y.S.2d 994, 86 
Misc.2d 87. 

Tex.—Plass v. Lcithold, Civ.App., 381 SW.2d 580, 
revd. on oth. grds.. Sup., 413 S.W.2d 698. 

Wash.—Hurta v. Hurta, 605 P.2d 1278, 25 Wash.App. 
95. 

Denial of change of name held abuse of discre¬ 
tion 

Idaho—In re Toelkes. 545 P.2d 1012, 97 Idaho 406. 
Jurisdiction in probate court 
Minn.—Jacobs v. Jacobs, 309 N.W.2d -303. 

Ohio—In re Russek, 312 N.E.2d 536, 38 Ohio App.2d 
45. 

55. U.S.—Roe V. Conn., D.C.Ala., 417 F.Supp. 769. 
Cal.—^AppUcation of Trower, 66 Cal.Rptr. 873, 260 

C.A.2d 75. 

Ga.—Johnson v. Coggins, 184 S.E.2d 696, 124 Ga.App. 
603. 

Me.-In re Reben, 342 A.2d 688. 

Md.—Hardy v. Hardy, 306 A.2d 244, 269 Md. 412. 
Minn.—Robinson v. Hansel, 223 N.W.2d 138, 302 
Minn. 34. 

Neb.—Matter of Spatz, 258 N.W.2d 814, 199 Neb. 332. 
N.Y.—Good V. Stevenson, 448 N.Y.S.2d 981, 113 
Misc.2d 270. 

Tex.—Newman v. King, 433 S.W.2d 420. 

In Interest of M. L. P., Civ.App., 621 S.W.2d 
430, err. dism. 

CJ.S. quoted in Plass v. Leithold, Qv.App., 381 
S.W.2d 580, 582, revd. on oth. grds.. Sup., 413 
S.W.2d 698. 

Va.—Flowers v. Cain, 237 S.E.2d 111, 218 Va. 234. 

Policy of court 

(1) N.Y.—AppUcation of Fein, 274 N.Y.S.2d 547, 51 
Misc.2d 1012. 

(3) Reluctant to allow change. 

Md.—West V. Wright, 283 A.2d 401, 263 Md. 297. 

Conditions authorizing change of name 

(4) Other conditions. 

NJ.—W. V. H., 246 A.2d 501, 103 N.J.Super. 24. 
N.Y.—Application of Fein, 274 N.Y.S.2d 547, 51 
Misc.2d 1012—AppUcation of Yessner, 304 N.Y. 
S.2d 901, 61 Misc.2d 174. 

Ohio—In re Russek, 312 N.E.2d 536, 38 Ohio App.2d 
45. 

Pa.—Petition of Christjohn, 428 A.2d 597, 286 Pa.Su- ■ 
per. 112. 

Infant’s interest substantially promoted 

N.Y.—AppUcation of Yessner, 304 N.Y.S.2d 901, 61 
Misc.2d 174. 


Change of name denied 

(1) Ark.—Norton v. Norton, App., 595 S.W.2d 709, 

268 Ark. 791. 

Cal.—^Wonns v. Worms, 60 Cal.Rptr. 88, 252 C.A.2d 
130-Donald J. v. Evna M.W., 147 Cal.Rptr. 15, 
81 C.A.3d 929. 

Ga.—^Tolbert v. Tolbert, 206 S.£.2d 63, 131 Ga.App. 
388. 

Md.—HaU V. HaU. 351 A.2d 917, 30 Md.App. 214, 92 
A.L.R.3d 1077. 

Mo.—In re Thomas, App., 416 S.W.2d 52. 

N.J.—AppUcation of Lone, 338 A.2d 883, 134 N.J.Su¬ 
per. 213. 

Tex.—Plass v. Leithold, Civ.App., 381 S.W.2d 580, 
revd. on oth. grds.. Sup., 413 S.W.2d 698. 

No reasonable and proper cause shown 

Ohio—In Re Newcomb, 472 N.E.2d 1142, 15 Ohio 
App.3d 107, 15 O.B.R. 198. 

Evidence 

Ariz.—Laks v. Laks, App., 540 P.2d 1277, 25 Ariz.App. 
58. 

NJ.—Application of Lone, 338 A.2d 883, 134 N.J.Su¬ 
per. 213. 

Tex.—King v. Newman, Civ.App., 421 S.W.2d 149, 
revd., Sup., 433 S.W.2d 420. 

Position of court 

N.Y.—Application of Robinson, 344 N.Y.S.2d 147, 74 
Misc.2d 63. 

Burden of proof 

Ga.—Tolbert v. Tolbert, 206 S.E.2d 63, 131 Ga.App. 
388. 

Tex.—Bennett v. Northeutt, Civ.App., 544 S.W.2d 703. 

Temporary iiijunction 

Ga.—Doe v. Roe, 219 S.E.2d 700, 235 Ga. 318. 

Hearing 

Ky.—Burke v. Hammonds, App., 586 S.W.2d 307. 
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55.10. Tex—Plass v, Leithold, Civ.App., 381 S.W.2d 
580, revd. on oth. grds.. Sup., 413 S.W.2d 698. 

Notice to natural father necessary 

Ark.—Carroll v, Johnson, 565 S.W,2d 10, 263 Ark. 280. 

S.C.—Ex parte StuU, 280 S.E.2d 209, 276 S.C. 512. 

55,15. Md.—Hall v. Hall, 351 A.2d 917, 30 Md.App. 
214, 92 A.L.R.3d 1077. 

N.J.—AppUcation of Lone, 338 A.2d 883, 134 N.J.Su¬ 
per. 213. 

N.Y.—Application of Yessner, 304 N.Y.S.2d 901, 61 
Misc.2d 174. 

Ohio—In re Adoption of McCoy, 287 N.E.2d 833, 31 
Ohio Misc. 195. 

Particular matters 

Tex.-Plass v. Leithold, Civ,App., 381 S.W.2d 580, 
revd. on oth. grds.. Sup., 413 S.W.2d 698. 

(2) Other matters. 

Tex—Bennett v. Northeutt, Civ.App., 544 S.W.2d 703. 

55.20. Cal.—Montandon v. Montandon, 52 Cal.Rptr. 
43, 242 C.A.2d 886—Worms v. Worms, 60 Cal. 
Rptr. 88, 252 C.A.2d 130—^AppUcation of Trower, 
66 Cal.Rptr. 873, 260 C.A.2d 75. 

Ky.—Burke v. Hammonds, App., 586 S.W,2d 307. 

Mo.—In re Thomas, App., 416 S.W.2d 52. 

N.Y.—AppUcation of Keach, 274 N.Y.S.2d 938, 51 
Misc.2d 1097. 

Father of infant has natural right, etc. 

Md.—West V. Wright, 283 A.2d 401, 263 Md. 297. 

Misconduct of father, etc. 

Ariz.—Laks v. Laks, 540 P.2d 1277, 25 Ariz.App. 58. 

N.Y.—AppUcation of Yessner, 304 N.Y.S.2d 901, 61 
Misc.2d 17^—^AppUcation of Robinson, 344 N.Y. 
S.2d 147, 74 Misc.2d 63. 

(2) Conviction of offense resulting in harm or dis¬ 
grace. 

Md.—West V. Wright, 283 A.2d 401, 263 Md. 297. 
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Consent of husband declared dyilly dead not 
required 

N.Y.—AppUcation of Fein, 274 N.Y.S.2d 547, 51 
Misc.2d 1012. 

Change of name over objection 
Mo.—In re Thomas, 404 S.W.2d 199, transf. to 416 
S.W.2d 52. 

No property right 

Ga.—Fulghum v. Paul, 192 S.E.2d 376, 229 Ga. 463. 
55J5. Mo.—In re Thomas, App., 416 S.WJd 52. 
NJ.—AppUcation of Lone, 338 A.2d 883, 134 RJ.Su- 
per. 213. 

56. Cal.—Worms v. Worms, 60 Cal.Rptr. 88, 252 
C.A.2d 130—AppUcation of Trower, 66 Cal.Rptr. 
873, 260 C.A.2d 75. 

Mont—Finnan v. Firman, 610 P.2d 178, 187 Mont 
465. 

Valid grounds for refusal 

(3) Other grounds. 

Minn.—Robinson v. Hansel, 223 N.W.2d 138, 302 
Minn. 34. 

57. Cal.—AppUcation of Trower, 66 Cal.Rptr. 873, 
260 C.A.2d 75. 

Not sole criteria 

Ohio—In re Russek, 312 N.E.2d 536, 38 Ohio App.2d 
45. 

57.5. Fla.—^Arnett v. Matthews, App., 259 So.2d 535. 
N.C.—In re Mohlman, 216 S.E.2d 147, 26 N.C.App. 
220 . 

Tex—Newman v. King, 433 S.W.2d 420. 

57.10. N.Y.—AppUcation of Fein, 274 N.Y.S.2d 547, 
51 Misc.2d 1012. 

Okl.—AppUcation of Tubbs, 620 P.2d 384. 

Waiver of publication of notice 
Md.—Hardy v. Hardy, 306 A.2d 244, 269 Md. 412. 
Notice to natural father necessary 
Tex.—Eschrich v. Williamson, Civ.App., 475 S.W.2d 
380, err. ref. no rev. err.—Scucchi v. Woodruff, 
Civ.App., 503 S.W.2d 356. 
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57.15. Cal.—AppUcation of Trower, 66 Cal.Rptr. 
873, 260 C.A.2d 75. 

Mo.—In re Thomas, App., 416 S.W.2d 52. 

No standing to seek change 

Ky.—Winkenhofer v. Griffin, 511 S.W.2d 216. 

Next friend 

Tex.—Scucchi v. Woodruff, CivApp., 503 S.W.2d 356. 

Intervenor 

Mo.—Brown v. Wyrick, App., 626 S.W.2d 674. 

57.20. Consent 

Ga.—Weam v. Wray, 228 S.E.2d 385, 139 Ga.App. 363. 

A statute requiring the consent of 
the natural father to a change of name 
may not apply where the child was 
bom out of wedlock. 

57.30. N.C.—In re Dunston, 197 S.E.2d 560, 18 N.C 
App. 647. 

61. Ariz.—Laks v. Laks, 540 P.2d 1277, 25 Ariz.App. 

58. 

Petition by father to strike order granting name 
change 

Md.—Hardy v. Hardy, 306 A.2d 244, 269 Md. 412. 

Standing to object 

Minn.—Robinson v. Hansel, 223 N.W.2d 138, 302 
Minn. 34. 
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61.5. Ariz.—Laks v. Laks, 540 P.2d 1277, 25 Ariz. 
App. 58. 

62. U.S.—U.S. V. Duke, D.C.N.Y., 458 F.Supp. 1188. 
Cal.—Weathers v. Supenor Court for Los Angeles 

County, 126 Cal.Rptr. 547, 54 C.A.3d 286. 
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Ind,—Petition of Haupdy, 312 N.E2d 857, 262 Ind. 
150. 

Md.—HaU V. HaU, 351 A.2d 917, 30 Md.App. 214, 92 
A.L.R.3d 1077. 

Mich.—Piotrowski v. Piotrowski, 247 N.W.2d 354, 71 
Mich.App. 213. 

Mo.—Matter of Natale, App., 527 S.W.2d 402. 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606. 

N.D.—C dted in Petition of Dengler, 246 N.W.2d 

758, 762. 

Tex.—CJ.S. cited in Appeal of Evetts, Civ.App., 392 
S.W.2d 781, 784, err. ref. no rev. err. 

63. Ariz.—Laks v. Laks, 540 P.2d 1277, 25 Ariz.App. 
58. 

Neb.—Simmons v. O’Brien, 272 N.W.2d 273, 201 Neb. 
778. 

N.Y.—Application of Green, 283 N.Y.S.2d 242, 54 
Misc.2d 606—In re Anonymous, 293 N.Y.S.2d 834, 
57 Mi8c.2d 813. 

N.D.—Petition of Dengler, 246 N.W.2d 758. 

64. OkL—Sneed v. Sneed, 585 P.2d 1363. 

§ 12. Distinguishing Sex 
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73. Transflexual may change to female name 

N.Y.—^In re Anonymous, 293 N.Y.S.2d 834, 57 Mi8c.2d 
813. 

§ 13. Right to Use 

76. Mo.—^Hosmer v. Hosmer, Ajqj., 611 S.W.2d 32. 

To deny would violate right of freedom of reli¬ 
gion 

N.J,—^Application of Jackson, 427 A.2d 139, 177 N.J. 
Super. 591. 
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81. Va.—In re Strikwcrda, 220 S.E.2d 245, 216 Va. 
470. 

83. Use of name prohibited 

(2) Other matters. 

Ala.—^Wilson v. Thomason, 406 So.2d 871. 

Cal.—^Davis v. Municipal Court, Southern Judicial 
Dist., Sail Mateo County, 52 Cal.Rptr. 189, 243 
CA.2d 55. 
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The dissolution of a marriage by di¬ 
vorce does not form a basis for injunc¬ 
tive relief on behalf of a former hus¬ 
band seeking to prevent his former 
wife from using the former husband’s 
sumame.*®-^^ 

86.15. La.—^Welcker v. Welcker, App., 342 So.2d 
251, writ den., Sup., 343 So.2d 1077. 

The fact that a child is bom does not 
operate to deprive the mother of the 
use of her preconjugal name.*^ “ 

86J0. Old.—Sneed v. Sneed, 585 P.2d 1363. 

§ 14, Idem Sonans 

86.50. ni.— People V. Lomax, 262 N.E2d 63, 126 
Ill.App.2d 156. 

Tex.—CJJS. dted in Martin v. State, Cr., 541 S.W.2d 
605, 606. 

87. Tex.~Jackson v. State, Cr., 419 S.W.2d 370, app. 
after remand 447 S.W.2d 922, and 454 S.W.2d 
733. 

Statement of rule 

(2) Neb.—State v. Journey, 271 N.W.2d 320, 201 
Neb. 607. 

88. Ark.—Guzman v. State, App., 625 S.W.2d 540, 3 
Ark.App. 240 


89. Ga.—Marchman v. State, 198 S.E.2d 425, 129 
Ga.App. 22, app. after remand 205 S.E.2d 266, 
232 Ga, 48, transf. to 209 S.E.2d 88, 132 Ga.App. 
677. 

Test of idem sonans 

(2) Other statements. 

Tex.—Grant v. State, Cr., 568 S.W.2d 353. 
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91. Kan.—State v. Cippola, 451 P.2d 199, 202 Kan. 
624, cert. den. 90 S.CL 446, 396 U.S. 967, 24 
L.Ed.2d 432. 

Neb.—State v. Cardin, 231 N.W.2d 328, 194 Neb. 231. 
N.C.—State v. Williams, 152 S.E.2d 478, 269 N.C. 376. 
Tex.—Mounce v. State, Cr., 432 S-W.2d 104. 

93. U.S.—C.J.S. dted in Nickell v. U.S. for Use and 
Benefit of D.W. FaUs, Inc., C.A.N.M., 355 F.2d 
73. 

Ill.—Powers V. Kelley, 227 N.E.2d 376, 83 Ill.App.2d 
289. 
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10. Names held idem sonans 

(59) Ga.—Champion v.‘Martin, 183 S.E.2d 571, 124 
Ga.App. 275. 

N.C.—State v. Higgs, 153 S,E.2d 781, 270 N.C. 111. 
State V. Culbertson, 170 S.E.2d 125, 6 N.C.App. 
327. 

Tex.—Smith v. State, Cr., 468 S.W.2d 824—^Raseley v. 
State, Cr., 470 S.W.2d 899. 
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11. Names held not idem sonans 

(23) Ga.—Marchman v. State, 198 S.E.2d 425, 129 
Ga.App. 22, app. after remand 205 S.E.2d 266, 232 Ga. 
48, transf. to 209 S.E.2d 88, 132 Ga.App. 677. 

N.J.—Jones v. Parker, 258 A.2d 26, 107 N.J.Super. 235. 
N.C.—State v. Murrary, 192 S.E.2d 688, 16 N.C.App. 
638. 
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17. Ga.—Marchman v. State, 198 S.E.2d 425, 129 
Ga.App. 22, app. after remand 205 S.E.2d 266, 
232 Ga. 48, transf. to 209 S.E.2d 88, 132 Ga.App. 
677. 

m.— People V. Scott, 304 N.E.2d 706,15 IlI.App.3d 644. 
Neb.—State v. Cardin, 231 N.W.2d 328, 194 Neb. 231. 


27.5. AU.—Methvin v. Methvin, 189 So.2d 468, 279 
Ala. 671. 

§ 15. Evidence 

31. Vt.—Senesac v. Duclos, 270 A.2d 156, 128 Vt. 
601. 

32. Sufficient to shift burden 

Okl.—Conner v. State, Cr., 518 P.2d 1271. 

Identity of one convicted of crime 
Pa.—Com. V. King, 316 A.2d 878, 455 Pa. 363. 
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Idaho—C.J.S. black letter summary quoted in Matter of 
New Concept Realty & Development, 692 P.2d 
355, 359, 107 Idaho 711, ans. to certified ques. 
conf. to 753 F.2d 804. 

41. Ariz,—State v. Mendibles, 428 P.2d 127, 5 Ariz. 
App. 463, 

lU.—Vander Veen v. Yellow Cab Co., 233 N.E.2d 68, 
89 Ill.App.2d 91. 

Mo.—State v. Amos, App., 490 S.W.2d 328. 

N.J.—AppUcation of DeGina, 228 A.2d 74, 94 N.J.Su- 
per. 267. 

Or.—State v. Garrett, 574 P.2d 639, 281 Or. 281. 
Tex.—Richards v. State, Civ.App., 497 S.W.2d 770. 

Presumption applied 

(4) Or.—State v. Byrd, 400 P.2d 522, 240 Or. 159, 
cert. den. 86 S.a, 133, 382 U.S. 865, 15 L.Ed.2d 104. 
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43. Ala.—Esco v. State, 179 So.2d 766, 43 Ala,App. 

61, revd. on oth. grds. 179 So.2d 766, 278 Ala. 

641—Freeman v. HaU, 238 So.2d 330, 286 Ala. 

161. 

Ark.—Rimes v. State, 474 S.W.2d 115, 251 Ark. 678. 

Colo.—DUworth v. Leach, 515 P.2d 1130, 183 Colo. 
206. 

Ky.—Marcum v. Com., 411 S.W.2d 462—Green v. 
Com., 413 S.W.2d 329—Foster v. Com., 415 
S.W.2d 373, cert. den. 87 S.a. 2128, 388 U.S. 914, 
18 L.Ed.2d 1355—FaneUi v. Com., 418 S.W.2d 
740—Jones v. Com.. 457 S.W.2d 627, cert, den. 91 
S.Ct. 964, 401 U.S. 946, 28 L,Ed.2d 229. 

Mo.-State v. Madden, 394 S.W.2d 317—State v. Mar¬ 
tin, 395 S.W.2d 97—State v. Cook, 463 S,W,2d 
863. 

Neb.—State v. Applegarth, 246 N.W,2d 216, 196 Neb. 
773. 

N.C.^.J.S. cited in State v. Walls,' 167 S.E.2d 547, 
548, 4 N.C.App. 661—CJ,S. dted la State v. 
Salter, 224 S.E.2d 247, 249, 29 N.C.App. 372. 

Okl.—Pickens v, State, Cr,, 530 P.2d 1369. 

Tenn.—Bollin v. State, Cr., 486 S.W.2d 293. 

Wash.—State v. Alexander, 521 P.2d 57, 10 Wash.App. 
942. 

Wis.—State ex rel. Holmes v. Spice, 229 N.W.2d 97, 68 
Wis.2d 263. 

Form of prima fade evidence 

Mo.—State v. Garrett, 435 S.W.2d 662, 

Okl.—Haughey v. State, Cr., 447 P.2d 1019. 

Sufficient to prove identity 

Nev.—Burton v. Sheriff, Clark Comity, 565 P.2d 1010, 
93 Nev. 346. 
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44. Ariz.—State v. Hadley, App., 559 P.2d 206, 114 
Ariz. 86. 

47. Cal.—People v. Roy, 59 Cal.Rptr. 636, 251 
C.A.2d 459. 

Mo.—State v. Harris, 452 S.W.2d 577. 

In habeas corpus proceeding 

Colo.—Hithe v. Nelson, 471 P.2d 596. 

Similarity not sufficient 

Mo,—State v. Ransom, App., 500 S.W.2d 585. 

48. Hyphen in last name 

Colo.—Board of County Com’rs of Pitkin County v. 
Blanning, 479 P.2d 404, 29 Colo.App. 61. 
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55. Tex.—CJJS. dted in Turner v, Roberts, Gv.App., 
513 S.W.2d 957, 958. 

56. Tex.—CJ.S. dted in Turner v. Roberts, Civ App., 
513 S.W.2d 957, 958. 

59. Tex.-Bullard v. State, Cr., 533 S.W.2d 812, app. 
after remand 548 S.W.2d 13. 

62. Evidence held sufficient 

Cal.—People v. Roy, 59 Cal.Rptr. 636, 251 C.A2d 459. 
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63. Mass.—^Deutsch v. Ormsby, 238 N.E.2d 339, 354 
Mass, 485. 

65. U.S.-Bayless v. U.S., C.AWash., 381 F.2d 67. 

66 . N.M.—Caranta v. Pioneer Home Improvements, 
Inc., 467 P.2d 719, 81 N.M. 393. 

Or.—State v, Byrd, 400 P.2d 522, 240 Or. 159, cert 
den. 86 S.Q. 133, 382 U.S. 865, 15 L.Ed.2d 104. 

Tex.—London Properties, Inc. v. Vaccarello, GvApp., 
493 S.W.2d 255. 

Wis.—Block V. State, 163 N.W.2d 196, 41 Wi8.2d 205. 

70. Cal.—People v. Samblad, 103 Cal.Rptr. 211, 26 
C.A.3d 801. 
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77. Tex.—C JJS. dted in Turner v. Roberts, Gv.App., 
513 S.W.2d 957, 958. 

78. Tex.—CJ.S. dted in Turner v. Roberts, Gv.App., 
513 S.W.2d 957. 958. 
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79. Dl.—CJ.S. cited in Newman v. Elrod, 391 N,E.2d 
37. 39, 28 nLDec. 838, m.App.3d 616, cert. den. 
100 S.CL 1338, 445 U.S. 942. 63 L.Ed.2d 776. 

page 47 

98. Tex.—Ex parte Moore, Cr., 436 S.W.2d 901. 

5. Kan.—State v. Oppola, 451 P.2d 199, 202 Kan. 
624, cert. den. 90 S.Ct 446, 396 U.S. 967, 24 
L.Ed,2d 432. 

10. Tex.—CJ.S. cited in Turner v. Roberts, Civ.App., 
513 S.W.2d 957, 958. 
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14. Conn.—CJ.S. cited in State v. Dingle, Civ.A.D., 
229 A.2d 370, 372, 4 Conn.Cir. 252. 

21. Evidence held not admissible 

(3) Other evidence. 

Nev.—^Blaine Fashions, Inc. v. Scheri Shop, 440 P.2d 
904, 84 Nev. 339. 
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22. lU.—People v. Branscomb, 254 N.E.2d 126, 116 
Ill.App.2d 385. 

25.5. Ga.—Vandable v. State, 193 S.E.2d 197, 127 
Ga.App. 306. 

26. Ga.—CJ.S. dted in Holbrook v. State, 191 S.E.2d 
348, 349, 126 Ga.App. 569. 

29. Evidence held sufficient 

U.S.—^Irving v. Breazeale, D.C.Miss., 265 F.Supp. 116, 
affd. and remd., C.A., 400 F.2d 231. 

Colo.—Cates v. Cronin, 570 P.2d 524, 194 Colo. 89. 

Ill.—^Auten V, Guaranty Abstract & Title Co., 220 
NE.2d 508. 75 Ill.App.2d 121. 

Mo.—State v. Shumate, App., 516 S.W.2d 297. 

N.C.—State v. Walls, 167 S.E.2d 547, 4 N.C.App. 661. 

R.I.—Salvail v. Sharkey, 271 A.2d 814, 108 R.I. 63. 

Tex.—Hart v. Floyd, Civ.App., 558 S.W.2d 578. 

Evidence held insufficient 

La.—State v. Curtis, 338 So.2d 662. 

30. Evidence held insufficient 

(1) Fla.—Plass v. Leithold, 381 S.W.2d 580, revd. on 

oth. grds., Sup., 413 S.W.2d 698. 

Degree of evidence 

Tex.—Plass v. Leithold, av.App., 381 S.W.2d 580, 
revd. on oth. grds.. Sup., 413 S.W.2d 698. 

page 50 

31. Evidence held sufficient 

(3) Other evidence. 

Idaho—^Martin v. Argonaut Ins. Co., 434 P.2d 103, 91 
Idaho 885. 

Evidence held insufficient 

Nev.—^Blaine Fashions, Inc. v. Scheri Shop, 440 P.2d 
904, 84 Nev. 339. 

Other evidence has been held suffi¬ 
cient to show various matters,^^-*® 

33.10. Fla.—Schack v. State, App., 199 So.2d 129. 

§ 16. Questions of Law and Fact 

35. Mo.^—State v. Tumbough, App., 497 S.W.2d 856. 

N.C.—State v. Walls, 167 S.E.2d 547, 4 N.C.App. 661. 
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42. Ala.—Taylor v. State, 214 So.2d 703, 44 Ala.App. 
495. 

43. Tex.—Jackson v. State, Cr., 419 S.W.2d 370, app. 
after remand 447 S.W.2d 922, and 454 S.W.2d 
733. 

NARCOTIC. 

5. Marijuana included 

Colo.—People v. Henry, 482 P.2d 357, 361, 173 Colo. 
523. 
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NATIONAL. 

Phrases, 

20. Phrases 

(7) “National origin” is a broad term, adequate, un¬ 
less controlled by the context, to include national ances¬ 
try. 

Mass.—LaPierre v. Massachusetts Commission Against 
Discrimination, 236 N.E.2d 192, 197, 354 Mass. 
165. 
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NATURAL. 

28. Similarly defined 

Dl,—^Department of Public Works and Bldgs, for and in 
Behalf of People v. Keller, 316 N.E.2d 794, 796, 22 
ni.App.3d 54. affd. 335 N.E.2d 443, 61 I11.2d 320. 

“Natural** hair. Style of hairdress 
in which the hair, with no pomades, 
chemicals or gloss, is allowed to grow 
into a bushy appearance; frequently, 
the natural hairdress is referred to as 
an 'Afro.'^'^-' 

39.5. Ill.—People v. Marshall, 293 N.E.2d 646, 649, 9 
Ill.App.3d 1035. 
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Other phrases, 

42. Natural resources 
Coral reefs and their coral and piscatorial inhabitants 
are “natural resources”.—^U.S. v. Ray, D.C.Fla., 294 
F.Supp. 532, 539. 
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NATURE. 

50. U.S.—^In re Los Angeles Land and Investments, 
Limited, D.C.Hawaii, 282 F.Supp. 448, 454, affd., 
C.A., 447 F.2d 1366. 

NAVAL. 

Naval stores. 

58. Similarly expressed 
“Naval Stores” refers gaierally to turpentine, tar, 
pitch, pine oil, rosin and the other products obtained 
from the resin of pine and other conebearing trees.— 
Huxford V. U.S., CA.Fla., 441 F.2d 1371, 1373. 

NAVEL. 

‘'Navef' is a long section of meat cut 
from the front quarter of a cow.^®*’ 

58.5, U.S.—Heilman v. United Dressed Beef Co., 
Minn., 273 N.W.2d 628, 629. 

NAVIGABLE WATERS 

§ 1. In General 
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2. “Tidewater” defined 

N.Y.—Town of Islip v. Powell, 358 N.Y.S.2d 985, 78 
Misc.2d 1007—cited in People v. Abrams, 
372 N.Y,S.2d 138, 140, 82 Mi8c.2d 979. 

3, U.S.—U.S. v. 2,899.17 Acres of Land, More or 
Less, in Brevard County, State of Fla., D.C.Fla., 
269 F.Supp. 903—Caraballo v. Autoridad de Los 
Puertos de Puerto Rico, D.C.Pucrto Rico, 388 
F.Supp. 308. 

7. Broadest possible constitutional interpreta¬ 
tion given 

U.S.—LesUe Salt Co. v. Froehike, C.A.Cal., 578 F.2d 
742. 
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12. U.S.—^Hardy Salt Co. v. Southern Pac. Transp. 
Co., C.A.Utah, 501 F.2d 1156. 

In re Builders Supply Co., D.C.Iowa, 278 
F.Supp. 254. 

Actual use for intra-state shipments 

U.S.—Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.Y., 344 F.2d 594, cert. den. 86 
S.CL 72. 382 U.S. 832, 15 L.Ed.2d 75. 

14. Miss.—C J.S. quoted at length in Downes v. Cros¬ 
by Chemicals, Inc., 234 So.2d 916, 919. 

§ 3. Tests of Navigability 
page 63 

Okl.—CJ.S. black letter summary quoted in Curry v. 
Hill, 460 P.2d 933, 935. 

21. Ark.—State v. Mcllroy, 595 S.W.2d 659, 268 Ark. 
227, cert. den. 101 S.Ct. 124, 449 U.S. 843, 66 
L.Ed.2d 51. 

23. U.S.—^U.S. v. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., CA., 
474 F.2d 200. 

Cal.—Hitchings v. Del Rio Woods Recreation and Park 
Dist., 127 Cal.Rptr. 830, 55 C.A.2d 560. 

La.—Ramsey River Road Property Owners Ass’n, Inc. 
V. Reeves, App., 387 So.2d 1194, affd., Sup., 396 
So.2d 873. 

Wis.—DeGayner & Co., Inc. v. Department of Natural 
Resources, 236 N.W.2d 217, 70 Wis.2d 936. 

24. U.S.—State Water Control Bd. v. Hoffinan, D.C. 
Va., 427 F.Supp. 585. Vac on oth. grds. C.A., 574 
F.2d 191. 

25. U.S.—Leslie Salt Co. v. Froehike, C.A.CaL, 578 
F.2d 742. 

U.S. V. Crow, Pope &. Land Enterprises, Inc., 
D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 
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26. U.S.—U.S. V. DeFelice, CA.La., 641 F.2d 1169, 
cert. den. 102 S.Ct. 474, 454 U.S. 940, 70 L.Ed.2d 
247. 

26.5. Fla.—State Bd. of Trustees of Internal Imp. 
Trust Fund v. Laney, App., 399 So.2d 408. 

§ 4. -Ebb and Flow of Tide 

27. U.S.—U.S. V. 222.0 Acres of Land, More or Less, 
in Worcester County, State of Md., D.CMd., 306 
F.Supp. 138, adher^ to 324 F.Supp. 1170. 

La.—Discon v. Saray, Inc., 265 So.2d 765, 262 La. 997. 

Md.—Van Ruymbekc v. Patapsco Indus. Park, 276 
A2d 61, 261 Md. 470. 

Mich.—People v. Summer School of Painting at Sauga- 
tuck, Inc., 307 N.W.2d 87, 105 MickApp. 550, 
remd. 330 N.W.2d 854, 417 Mich. 914, on remand 
337 N.W.2d 322, 126 Mich.App. 81. 

N. Y.—Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 339 N.Y.S.2d 966. 

2g, U.S.—Pitship Duck Club v. Town of Sequim, 
D.C.Wash., 315 F.Supp. 309. 

Outlet to sea not required 

U.S.—Davis V. U.S., C.A.Cal., 185 F.2d 938, certiorari 
denied 71 S.Ct. 495. 340 U.S. 932, 95 LEd. 673. 

31. Higher high water mark in natural state 

U.S.—Leslie Salt Co. v. Froehike, C.A.Cal., 578 F.2d 
742. 
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34.5. U.S.—U.S. V. Underwood. D.C.Fla., 344 
F.Supp. 486—U.S. V. American Cyanamid Co., 
D.CN.Y., 354 F.Supp. 1202, affd., C.A., 480 F.2d 
1132. 

34.10, Md.—Wicks v. Howard, 388 A.2d 1250, 40 
Md.App. 135. 

35, Ala.—Sayre v. Dickerson, 179 So.2d 57, 278 Ala. 
477. 
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§ 5(1). -Actual Navigability in 

General 

37. U.S.—Pennsylvania Environmental Council, Inc. 
V. Bartlett, D.C.Pa., 315 F.Supp. 238, afFd., C.A., 
454 F.2d 613—Caraballo v. Autoridad de Los 
Puertos dc Puerto Rico, D.C Puerto Rico, 388 
F.Supp. 308. 

Ark.—State v. Mcllroy, 595 S.W.2d 659, 268 Ark. 227, 
cert. den. 101 S.Ct. 124, 449 U.S. 843, 66 L.Ed.2d 

51. 

38. U.S.—U.S. V. 531.13 Acres of Land, More or 
Less, in Oconee County, State of S.C., D.C.S.C., 
244 F.Supp. 895, revd. on oth. grds., C.A., 366 
F.2d 915—U.S. V. Crow, Pope & Land Enterpris¬ 
es, Inc., D.C.Ga., 340 F.Supp. 25, app. dism., 
C.A., 474 F.2d 200. 

Fla.—Odom v. Deltona Corp., 341 So.2d 977. 

La.—Ramsey River Road Property Owners Ass’n, Inc. 
V. Reeves, 396 So.2d 873. 

Ohio—State ex rel. Brown v. Newport Concrete Co., 

336 N.E.2d 453, 44 Ohio App.2d 121, 73 0.0.2d 
124. 

Valuable boat or vessel navigation 

Mich.—Pigorsh v. Fahner, 177 N.W.2d 466, 22 Mich. 
App. 108, affd. 194 N.W.2d 343, 386 Mich. 508. 
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38.5. Mich.—Michigan Conference Ass’n of Seventh- 
Day Adventists v. Commission of Natural Re¬ 
sources, 245 N.W.2d 412, 70 Mich.App. 85. 

39. U.S.—U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

Ark.—State v. Mcllroy, 595 S.W.2d 659, 268 Ark. 227, 
cert den. 101 S.Ct 124, 449 U.S. 843, 66 L.Ed.2d 
51. 

La.—Southern Natural Gas Co. v. Gulf Oil Corp., 
App., 320 So.2d 917, cert. den. 324 So.2d 812. 
N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 N.M. 156. 
N.C.—Steel Creek Development Corp. v. James, 294 
S.E.2d 23, 58 N.C.App. 506, review den., 295 
S.E.2d 763, 306 N.C. 740. 

40. U.S.—Puget Sound Power & Light Co. v. Federal 
Energy Regulatory Commission, C.A., 644 F.2d 
785, cert. den. 102 S.Ct. 596, 454 U.S. 1053, 70 
L.Ed.2d 588—State of Or., By and Through Divi¬ 
sion of State Lands v. Riverfront Protection Ass’n, 

C. A.Or., 672 F.2d 792. 

Watring V. Unnamed Inboard Motor Boat No. 
WV 4488 AB, D.C.W.Va., 322 F.Supp. 1226. 

La.—Beavers v. Butler, App., 188 So.2d 725, writ ref. 
190 So.2d 242, 249 La. 739—Johnson v. State Farm 
Fire & Cas. Co., App., 303 So.2d 779, 

Mich.—People v. Summer School of Painting at Sauga- 
tuck, Inc., 307 N.W.2d 87, 105 Mich.App. 550, 
remd. 330 N.W.2d 854, 417 Mich. 914, on remand 

337 N.W.2d 322, 126 Mich.App. 81. 

Nev.—State Engineer v, Cowles Bros., Inc., 478 P.2d 
159, 86 Nev. 872. 

N.Y.—City of Albany v. State, 335 N.Y.S.2d 975, 71 
Misc.2d 294. 

Present or past use 

(1) U.S.—^Rochester Gas & Elec. Corp. v. Federal 
Power Commission, C.A.N.Y., 344 F.2d 594, cert. den. 
86 S.a. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

(2) U.S.—U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 

River must have capacity in natural state for 
carrying interstate commerce 

U.S.—^U.S. V. Crow, Pope & Land Enterprises, Inc., 

D. C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 
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41. Fla. — Odom v. Deltona Corp., 341 So.2d 977. 

State courts not precluded from adopting more 
liberal test than tiiat used under federal law 
Cal.—People v. Mack, 97 Cal.Rptr. 448, 19 C.A.3d 
1040. 


The federal test of navigability has 
been characterized as a three-pronged 
inquiry into the past, present, or fu¬ 
ture susceptibility of the river in ques¬ 
tion to commercial use.***-^ 

41.5. U.S.—U.S. V. White’s Ferry Inc., Ferryboat 
General Jubal Early, D.C.Md., 382 F.Supp. 162. 

44. U.S.—U.S. V. Kaiser Aetna, D.C.Hawaii, 408 
F.Supp. 42, affd. in part, revd. in part on oth. grds. 
C.A., 584 F.2d 378, revd. on oth. grds. 100 S.Ct. 
383, 444 U.S. 164, 62 L.Ed.2d 332. 

§ 5(2). --Natural Navigabil¬ 

ity 

47.50. U.S.—^U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

48. U.S.—U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.CGa., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 
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49. Wis.—DeGayner &. Co., Inc. v. Department of 
Natural Resources, 236 N.W.2d 217, 70 Wis.2d 
936. 

Tailrace 

U.S.—C, J. Montag & Sons, Inc. v. O’Leary, D.C.Or., 
304 F.Supp. 188. 

50. U.S.—Georgia Power Co. v. Federal Power Com¬ 
mission, C.C.A., 152 F.2d 908—Davis v. U.S., 
C.A.Cal, 185 F.2d 938, certiorari denied 71 S.Ct. 
495, 340 U.S. 932, 95 L.Ed. 673. 

U.S. V. 531.13 Acres of Land, More or Less, in 
Oconee County, State of S.C, D.C.S.C., 244 
F.Supp. 895, revd. on oth. grds., C.A., 366 F.2d 
915. 

50.5. U.S.—Sierra Pacific Power Co. v. F. E. R. C., 

C. A., 681 F.2d 1134, cert. den. 103 S.Ct. 1769, 460 
U.S. 1082, 76 L.Ed.2d 343. 

U.S.—U.S. V. 531.10 Acres in Anderson County, 
S.C., D.C.S.C., 243 F.Supp. 981—Pitship Duck 
Club V. Town of Sequim, D.CWash., 315 F.Supp. 
309—U.S. V. Underwood, D.C.Fla., 344 F.Supp. 
486. 

Balance between cost and need 
U.S.—Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C,A.N.Y., 344 F.2d 594, cert. den. 86 
S.Ct. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

U.S. V. Crow, Pope &. Land Enterprises, Inc., 

D. C.Ga., 340 F.Supp. 25. App. dism., C.A., 474 
F.2d 200. 

Factors demonstrating eligibility of river for 
improvement 

U.S.—Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.Y,, 344 F.2d 594, cert. den. 86 
S.Ct. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

51. U.S.—Georgia Power Co. v. Federal Power Com¬ 
mission, C.C.A., 152 F.2d 908—Davis v. U.S., 

C. A.Cal., 185 F.2d 938, certiorari denied 71 S.Ct. 
495, 340 U.S. 932, 95 L.Ed. 673. 

U.S. V. Crow, Pope Sc Land Enterprises, Inc., 

D. CGa., 340 F.Supp. 25. 

N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 N.M. 156. 

52. U.S.—U.S. V, Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

Canal as improvement of river 

U.S. —Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.Y., 344 F.2d 594, cert. den. 86 
S.a. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

53. U.S.—^Pitship Duck Club v. Town of Sequim, 
D.C.Wa8h., 315 F.Supp. 309. 

54. La.—State ex rel. Guste v. Two O’Clock Bayou 
Land C!o., Inc., App., 365 So.2d 1174, writ den., 
Sup., 367 So.2d 387. 

54.10. U.S.—^U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A.. 
474 F.2d 200. 


§ 5 ( 3 ).-Completeness and 

Extent of Navigability 
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56. U.S.—Davis v. U.S., C.A.Cal., 185 F.2d 938, cer¬ 
tiorari denied 71 S.Ct. 495, 340 U.S. 932, 95 L.Ed. 
673. 

57. N.Y.—State v. Bishop, 359 N.Y.S.2d 817, 46 
A.D.2d 654. 

59. La.—St. Mary Parish Land Co. v. State Mineral 
Bd., App., 167 So.2d 509, writ ref. 168 So.2d 821, 
246 La. 908. 

63.10. Md.—Owen v. Hubbard, 271 A.2d 672, 260 
Md. 146. 

Tex.—William B. Patton Towing Co. v. Spiller, Civ. 
App., 440 S.W.2d 869. 
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64. U.S.—U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

Dam forming lake 

La.—C.JJS. cited in Beavers v. Butler, App., 188 So.2d 
725, 727, writ ref. 190 So.2d 242, 249 La. 739. 
71. La.—State ex rel. Guste v. Two O’Clock Bayou 
Land Co., Inc., App., 365 So.2d 1174, writ den.. 
Sup., 367 So.2d 387. 

71.5. U.S.—U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

§ 5(5).-Government Atti¬ 

tude and Official Acts 

page 71 

80. Unsuccessful efforts to open to navigation 
U.S,—U.S. V. 531.13 Acres of Land, More or Less, in 
Oconee County, State of S.C., D.C.S.C., 244 
F.Supp. 895, revd. on oth. grds., C.A., 366 F.2d 
915. 

Congress and judiciary 

U.S.—Chapman v. U.S., C.A.I11., 541 F.2d 641, reh. 575 
F.2d 147, cert. den. 99 S.a. 251, 439 U.S. 893, 58 
L.Ed.2d 239. 
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89. Ark.—State v. Mcllroy, 595 S.W.2d 659, 268 Ark. 
227, cert. den. 101 S.Q. 124, 449 U.S. 843, 66 
L.Ed.2d 51. 

§ 5(6).-Change of Status 

91. U.S.—In re River Queen, D.C.Ark., 275 F.Supp. 
403. 

93. U.S.—Allen Gun Club v. U.S., 180 a.Cl. 423, 

U.S. V. Crow, Pope & Land Enterprises, Inc., 
D.C.Ga., 340 F.Supp. 25, affd., C.A., 474 F.2d 200. 

94. U.S.—Georgia Power Co. v. Federal Power Com¬ 
mission, C.C.A., 152 F.2d 908—Davis v. U.S., 

C. A.Cal., 185 F.2d 938, certiorari denied 71 S.Q. 
495, 340 U.S. 932, 95 L.Ed. 673. 

95. U.S.—U.S. V. 531.13 Acres of Land, More or 
Less, in Oconee Coimty, State of S.C., D.C.S.C., 
244 F.Supp. 895, revd. on oth. grds., C.A., 366 
F.2d 915—^U.S. V. Granite State Packing Co., D.C 
N.H., 343 F.Supp. 57, affd., C.A. 470 F.2d 303— 
U.S. V. Lewis, D.CGa., 355 F.Supp. 1132. 

La.—Southern Natural Gas Co. v. Gulf Oil Corp., 
App., 320 So.2d 917, cert. den. 324 So.2d 812. 

Disuse attributable to improved highways, etc. 

U.S.—Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.Y., 344 F.2d 594, cert. den. 86 
S.a. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

Until official abandonment by Congress 

U.S.—U.S. V. Crow, Pope & Land Enterprises, Inc., 

D. C.Ga., 340 F.Supp. 25. Affd., C.A., 474 F.2d 

200 . 
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95.10. Constnictioii of dam 

U.S.—George v. Beavark, Inc., C.A.Ark., 402 F.2d 977. 

96* U.S.—^Miami Valley C^wiservancy Dist. v. Alexan¬ 
der, D.C.Ohio, 507 F.Supp. 924, affd. in part, 
revd. in part on oth. grds., C.A., 692 F.2d 447, 
cert. den. 103 S.a. 3096, 462 U.S. 1123, 77 
L.Ed.2d 1355. 

97.5. La.—Ramsey River Road Property Owners 
Ass’n, Inc. v. Reeves, 396 So.2d 873. 

97.10. U.S.—U.S. V. Sexton Cove Estates, Inc., D.C. 
Fla., 389 F.Supp. 602, revd. in part, vac. in part on 
oth. grds., C.A., 526 F.2d 1293. 

Cat—^Hitchings v. Del Rio Woods Recreation and Park 
Dist., 127 Cal.Rptr. 830, 55 C.A.3d 560. 

§ 6. -Depth and Capacity for 

Floatage 

97.50. N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 
N.M. 156. 

98. La.—State ex rel. Guste v. Two O’clock Bayou 
Land Co., Inc., App., 365 So.2d 1174, writ den., 
Sup., 367 So.2d 387. 

99. U.S.—U.S. v. Crow, Pope &. Land Enterprises, 
Inc., D.CGa., 340 F.Supp. 25, app. dism., C.A., 
474 F,2d 200. 
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1.5. Md.—Van Ruymbeke v. Patapsco Indus. Park, 
276 A.2d 61, 261 Md. 470. 

7. Limited use by small craft in intrastate 
commerce 

U.S.—U.S. V. 531.10 Acres in Anderson County, S.C., 
D.C.S.C., 243 F.Supp. 981. 

8 . U.S.—AUen Gun aub v. U.S., 180 Ct.Cl. 423. 

Fishing, hunting, and trapping 

(2) Other statements. 

U.S.—George v. Beavark, Inc., C.A.Ark., 402 F.2d 977. 
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9. U,S.—George v. Beavark, Inc., CA.Ark., 402 F.2d 
977. 

10. U.S.—George v. Beavark, Inc,, C.A.Ark., 402 
F.2d 977. 

U.S. V. Crow, Pope & Land Enterprises, Inc., 
D.C.Ga., 340 F.Supp. 25. App. dism., C.A., 474 
F.2d 200. 

12. U.S.—^U.S. V. Crow, Pope & Land Enterprises, 
Inc., D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 
474 F.2d 200. 

Cal.—People v. Mack, 97 Cal.Rptr. 448, 19 C.A.3d 
1040. 

3hio—State ex rel. Brown v. Newport Concrete Co., 
336 N.E2d 453, 44 Ohio App,2d 121, 73 0.0.2d 
124. 

13. Mich.—BaueHe v. Board of County Road Com'rs 
for Charlevoix County, 191 N.W.2d 509, 34 Mich. 
App. 475, cause remanded, 201 N.W.2d 799, 388 
Mich. 520. 

16. U.S.—U.S. V. Underwood, D.CFla., 344 F.Supp. 
486. 

:::al.—CJA dted in People v. Mack, 97 Cal.Rptr. 448, 
450, 19 CA.3d 1040. 

daho—Southern Idaho Fish and Game Ass’n v. Picabo 
livestock, Inc., 528 P.2d 1295, 96 Idaho 360. 

4ev.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 623. 

tale not followed 

J.S.—^U.S. v. Crow, Pope & Land Enterpri^ Inc., 
D.C.Ga., 340 F.Supp. 25. App. dism., CA., 474 
F.2d 200. 
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2, U.S.—^U.S. V. 531.10 Acres in Anderson County, 
S.C, D.CS.C, 243 F.Supp. 981—U.S. v. Lewis, 
D.CGa., 355 F.Supp. 1132. 

3. UJS.-—Weiszmann v. District Engineer, U.S. Army 
Corps of Engineers, CAJFla., 526 F.2d 1302. 

5. UA—U.S. V. Lewis, D.C.Ga., 355 F.Supp. 1132. 
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29. U.S.—U.S. V. Diamond, C.A.Ga., 512 F.2d 157, 
cert. den. 96 S.Ct. 275, 423 U.S. 928, 46 L.Ed.2d 
255. 

U.S. V. Crow, Pope & Land Enterprises, Inc., 
D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 

Cal.—CJ.S. dted in Hitchings v. Del Rio Woods 
Recreation and Park Dist., 127 Clal.Rptr. 830, 836, 
55 CA.3d 560. 

30. Wis.—DeGayner & Co., Inc. v. Department of 
Natural Resources, 236 N.W.2d 217, 70 Wis.2d 
936. 

32. Navigable so far as inundated by mean 
high water 

U.S.—U.S. v. Lewis, D.CGa., 355, F.Supp. 1132. 

§ 7. -Statutory Declarations 

34. U.S.—State of N. D. ex rel. Bd. of University and 
School Lands v. Andrus, C.A.N.D., 671 F.2d 271, 
revd. on oth. grds. 103 S.a 1811, 461 U.S. 273, 75 
L.Ed.2d 840, on remand, C.A., 711 F.2d 118. 

U.S.—U.S. v. Kaiser Aetna, D.C.Hawaii, 408 
F.Supp. 42, affd. in part, revd. in part on oth. grds., 
CA., 584 F.2d 378, revd. on oth. grds. 100 S.C. 
383, 444 U.S. 164, 62 L.Ed.2d 332. 
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37. Nev.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 
623. 

45.50 Miss.— CJ.S, black letter summary quoted in 
Downes v. Crosby Chemicals, Inc., 234 So.2d 916, 
919. 

46. Miss.—C.J.S. quoted in Downes v. Crosby Chemi¬ 
cals, Inc., 234 So.2d 916, 919. 

52. Miss.—CJ.S. quoted in Downes v. Crosby Chemi¬ 
cals, Inc., 234 So.2d 916, 919. 

53. Miss.—C.J.S. quoted in Downes v. Crosby Chemi¬ 
cals, Inc., 234 So.2d 916, 919. 

§ 8. Navigability of Specific Waters 
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62. U.S.—Connecticut Light & Power Cfe. v. Federal 
Power Commission, C.A., 557 F.2d 349. 

U.S. V. D’Annolfo, D.CMass., 474 F.Supp. 220 
—U. S. v. Board of Trustees of Florida Keys 
Community College, D.C.Fla., 531 F.Supp. 267. 

In California 

(2) Cal.—Hitchings v. Del Rio Woods Recreation 
and Park Dist, 127 Cal.Rptr. 830, 55 C.A.3d 560. 

In Florida 

(2) Florida Bay, at Hammer Point, Key Largo, Flor¬ 
ida. 

(3) Other waters. 

U.S.—U.S. V. Underwood, D.C.FIa., 344 F.Supp. 486— 
U.S. v. Weisman, D.CFla., 489 F.Supp. 1331. 

In Georgia 

(2) Ga.—State v. Ashmore, 224 S.E.2d 334, 236 Ga. 
401, cert. den. 97 S.Q. 90, 429 U.S. 830, 50 L.Ed.2d 93, 
app. after remand 264 S.E.2d 891, 245 Ga. 390. 

In Maryland 

LeCompte Creek. 

Md.—Owen v. Hubbard, 271 A.2d 672, 260 Md. 146. 

In New York 

(9) N.Y.—St. Lawrence Shores, Inc. v. State, 302 
N.Y.S.2d 606, 60 Misc.2d 74—^Dolphin Lane Associ¬ 
ates, Ltd, V. Town of Southampton, 339 N.Y.S.2d 966— 
New York State Water Resources Commission v. Liber¬ 
man, 326 N.Y.S.2d 284, 37 A.D.2d 484, app. dism. 280 
N.R2d 889, 30 N.Y.2d 516, 330 N.Y.S.2d 63. 

In Oklahoma 

Kiamichi River. 

Old.—Cuny v, HiU, 460 P.2d 933.’ 

In Texas 

(3) U.S.—Puente de Reynosa, S.A. v. City of McAl¬ 
len, C.A.Tex., 357 F.2d 43. 
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b Utah 

(2) Great Salt Lake. 

Utah—Utah State Road Commission v. Hardy Salt Co 
486 P.2d 391, 26 Utah 2d 143. 

In Montana 

(1) Yellowstone River. 

Mont.—Roe v. Newman, 509 P.2d 844, 162 Mont 135. 

In Michigan 

(3) Mich.—People v. Summer School of Painting at 
Saugatuck, Inc., 307 N.W.2d 87, 105 Mich.App. 550, 
remd. 330 N.W.2d 854, 417 Mich. 914, on remand 337 
N.W.2d 322, 126 Mich. App. 81. 

62. In New Hampshire 

(1) Merrimack River. 

U.S.—U.S. v. Granite State Packing Co., D.C.N.H., 343 
F.Supp. 57, affd., C.A., 470 F.2d 303. 

In New Jersey 

U.S.—U.S. v, Stoeco Homes, Inc., C.A.NJ., 498 F.2d 
597, cert. den. 95 S.a. 1124, 420 U.S. 927, 43 
L.Ed.2d 397. 
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63. Colorado River 

Tex.—^National Resort Communities, Inc. v. Cain, Qv. 
App., 479 S.W.2d 341, err. ref. no rev. err., app. 
after remand 512 S.W.2d 367, revd. on oth. grds.. 
Sup., 526 S.W.2d 510. 

Mississippi River 

U.S.—Uhlhorn v. U.S. Gypsum Co., C.A.Ark., 366 
F.2d 211, cert den. 87 S.a. 753, 385 U.S. 1026, 17 
L.Ed.2d 674. 

Lake Champlain 

Vt—State V. Cain, 236 A.2d 501, 126 Vt. 463. 
Maritime law governs tort on Ohio River 
U.S.—Earles v. Union Barge Line Corp., C.A.Pa., 486 
F.2d 1097. 
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64. U.S. — (IJonfederatcd Salish and Kootenai Tribes v. 
Namen, D.C.Mont., 380 F.Supp. 452, affd., C.A., 
534 F.2d 1376, cert. den. 97 S.O. 336, 429 U.S. 
929, 50 L.Ed.2d 300, app. after remand 665 F.2d 
951, cert. den. 103 S.a. 314, 459 U.S. 977, 74 
L.Ed.2d 291. 

Nav^o Lake 

N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 N.M. 156. 
Levisa Fork of Big Sandy River 
U.S.—U.S. V. Kentland-Elkhom Coal Corp., D.CKy., 
353 F.Supp. 451. 

Toledo Bend Lake 

U.S.—Stallworth v. McFarland, D.C.La., 350 F.Supp. 
920, affd., CA,, 493 F.2d 1354. 

San Juan Harbor 

U.S.—Caraballo v. Autoridad de Los Puertos de Puerto 
Rico, D.CPuerto Rico, 388 F.Supp. 308. 

Quachita River 

U.S.—Goose Creek Hunting Oub, Inc. v. U.S., 518 
F.2d 579, 207 a.Cl. 323. 

65. Ariz.—Brasher v. Gibson, 419 P.2d 505, 101 Ariz. 
326. 

III.—Votava v. Material Service Corp,, 392 N.E.2d 768, 
30 IlLDec. 113, 74 Illj\pp.3d 208, 

Mich—Pigorah v. Fahner, 177 N.W.2d 466, 22 Mich. 

App. 108, aflfd. 194 N.W.2d 343, 386 Mich. 508. 
N.Y.—People v. Abnuns, 372 N.Y.S.2d 138, 82 Misc.2d 
979. 

In Georgia 

C3iattahoochee River between Peachtree Creek and 
Buford Dam. 

U.S.—^U.S. V. Crow, Pope Sc, Land Eiterprises, Inc., 
D.C.Ga., 340 F.Supp. 25, app. dism., CA,, 474 
F.2d 200. 

In Iowa 

dear Lake. 

U.S.—^In re Builders Supply Co., D.CIowa, 278 F.Supp, 
254. 
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In Michigan 

(2) Mich.—Michigan Conference Ass’n of Seventh- 
Day Adventists v. Commission of Natural Resources, 
245 N.W.2d 412, 70 Mich.App. 85. 

In New York 

(3) U.S.—U.S. V. American Cyanamid Co., D.C. 
N.Y., 354 F.Supp. 1202, affd., C.A., 480 F.2d 1132. 
N.Y.—People v. Gibson and Cushman of New York, 

314 N.Y.S.2d 476, 64 Misc.2d 138. 

In Washington 

(8) U.S.—Pitship Duck Club v. Town of Sequim, 
D.C.Wash., 315 F.Supp. 309. 

In Louisiana 

(3) U.S.—Smith v. Hustler, Inc., D.C.La., 514 
F.Supp. 1265. 

§ 9. Proof of Navigability 

page 82 

66. U.S.—Houston v. U.S. Gypsum Co., C.A.Miss., 
569 F.2d 880, reh, den. 580 F.2d 815, app. after 
remand 652 F.2d 467. 

N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 N.M. 156. 

67. U.S.—Mancuso v. Kimex, Inc., D.C.Fla., 484 
F.Supp. 453. 

68. Point along river where navigability ceased 

U.S.—U.S. v. Crow, Pope & Land Enterprises, Inc., 

D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 
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72. U.S.—Goose Creek Hunting Club, Inc. v. U.S., 
518 F.2d 579, 207 a.Cl. 323. 

AUen Gun Qub v. U.S., 180 Ct.Cl. 423. 

U.S. V. 531.10 Acres in Anderson County, S.C., 
D.C.S.C., 243 F.Supp. 981—U.S. v. 531.13 Acres of 
Land, More or L<^, in Oconee County, State of 
S.C., D.C.S.C., 244 F.Supp. 895, revd. on oth. 
grds., C.A., 366 F.2d 915. 

Fla.—Odom v. Deltona Corp., 341 So.2d 977. 

La.—Robichaux v. Theriot, App., 242 So.2d 644. 

Presumptions have been con- 
sidered.'^^’^ 

73.5. La.—^Johnson v. State Farm Fire & Cas. Co., 
App., 303 So.2d 779. 

N.D.—^Amoco Oil Co. v. State Highway Dept., 262 
N.W.2d 726. 

Evidence of prior actual navigability raises pre¬ 
sumption it can be restored 
U,S.—Puente de Reynosa, S.A. v. City of McAllen, 
C.A.Tex., 357 F.2d 43. 

74. U.S.—Hardy Salt Co. v. Southern Pac, Transp. 
Co.. CA.Utah, 501 F.2d 1156. 

U.S. v. 531.13 Acres of Land, More or Less, in 
Oconee County, State of S.C., D.C.S.C., 244 
F.Supp. 895, revd. on oth. grds., C.A,, 366 F.2d 
915—In re River Queen, D.C.Ark., 275 F.Supp. 
403. 

75. U.S.—Hardy Salt Co. v. Southern Pac. Transp. 
Co., C.A.Utah, 501 F.2d 1156—State of Or., By 
and Through Division of State Lands v. Riverfront 
Protection Ass’n, C.A.Or., 672 F.2d 792. 

Idaho—Ritter v. Standal, 566 P.2d 769, 98 Idaho 446. 
La,—Johnson v. State Farm Fire & Cas. Co., App., 303 
So.2d 779. 

N.C.—Steel Creek Development Corp. v. James, 294 
S.E.2d 23, 58 N.C.App. 506, review den., 295 
S.E.2d 763, 306 N.C. 740. 

Wis.—Omemick v. Department of Natural Resources, 
301 N.W.2d 437, 100 Wis.2d 234, cert. den. 102 
S.a. 370, 454 U.S. 883, 70 L.Ed.2d 196. 

Finding of navigability sustained by evidence 

U.S.—Utah V. U.S., Utah, 91 S.Q. 1775, 403 U.S. 9, 29 
L.Ed.2d 279. 

U.S. V. Ray, C.A.Fla., 423 F.2d 16—Pennsylva¬ 
nia Environmental Council, Inc. v. Bartlett, CA. 
Pa., 454 F.2d 613—U.S. v. Diamond, CA.Ga., 512 


F.2d 157, cert. den. 96 S.Ct. 275, 423 U.S. 928, 46 
L.Ed.2d 255. 

Dardar v. State of La., D.CLa., 322 F.Supp. 
1115, affd,, C,A., 447 F.2d 952, cert. den. 92 S.Ct. 
943, 405 U.S. 918, 30 L.Ed.2d 788, reh. den. 92 
S.Ct. 1308, 405 U.S. 1048, 31 L.Ed.2d 591—Spiller 
v. Thomas M. Lowe Jr., & Associates, Inc., D.C. 
Ark., 328 F.Supp. 54, affd., C.A„ 466 F.2d 903. 

Ark.—Jones v. Scott. 509 S.W.2d 831, 256 Ark. 653. 

Fla.—Burgess v. Pine Island Corp., App., 215 So.2d 
755—South Venice Corp. v. Caspersen, App., 229 
So.2d 652. 

Idaho—Southern Idaho Fish and Game Ass’n v. Picabo 
Livestock, Inc., 528 P.2d 1295, 96 Idaho 360. 

La.—Beavers v. Butler, App., 188 So.2d 725, writ ref. 
190 So.2d 242, 249 U. 739. 

Miss.—Downes v, Crosby Chemicals, Inc., 234 So.2d 
916. 

N.Y.—Hawkins v. State, 283 N.Y.S.2d 615, 54 Misc.2d 
847. 

Ohio—State ex rel. Brown v. Newport Concrete Co., 
336 N.E.2d 453, 44 Ohio App.2d 121, 73 0.0.2d 
124. 

Tex.—Port Acres Sportsman’s Club v. Mann, Civ.App., 
541 S.W.2d 847, err. ref. no rev. err. 

Wis.—DeGayner & Co., Inc. v. Department of Natural 
Resources, 236 N,W.2d 217, 70 Wis.2d 936. 

Finding of nonnavigability sustained by evi¬ 
dence 

U.S.—U.S. V. 531.10 Acres in Anderson County, S.C., 
D.C.S.C., 243 F.Supp. 981—^Pennsylvania Environ¬ 
mental Council, Inc. v. Bartlett, D.C.Pa., 315 
F.Supp. 238, affd., C.A., 454 F.2d 613—Watring v. 
Unnamed Inboard Motor Boat No. WV 4488 AB, 
D.C.W.Va., 322 F.Supp. 1226. 

Small traffic compared to available commerce 
of region, etc. 

U.S.—Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.Y., 344 F.2d 594, cert. den. 86 
S.a. 72, 382 U.S. 832, 15 L.Ed.2d 75. 

U.S. V. Crow, Pope & Land Enterprises, Inc., 
D.C.Ga., 340 F.Supp. 25, app. dism., C.A., 474 
F.2d 200. 

Necessity for substantial evidence 

U.S.—^Rochester Gas & Elec. Corp. v. Federal Power 
Commission, C.A.N.y., 344 F.2d 594, cert. den. 86 
S.Q. 72, 382 U.S. 832, 15 L.Ed.2d 75. 
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76. U.S.—George v. Beavark, Inc., C.A.Ark., 402 
F.2d 977. 

United States Coast Guard commandant 

N.M.—Wreyford v. Arnold, 477 P.2d 332, 82 N.M. 156. 
Lack of reservation of sovereign rights held 
irrelevant as to navigability 

Cal.—People v. Mack, 97 Cal.Rptr. 448, 19 C.A.3d 
1040. 

77. La.—Ramsey River Road Property Owners Ass’n, 
Inc. V. Reeves, 396 So.2d 873. 

79, Fla.—Odom v. Deltona Corp., 341 So.2d 977. 

§ 10. In General 

81. U.S.—Chemehuevi Tribe of Indians v. Federal 
Power Commission, Dist. Col., 95 S.Q. 1066, 420 
U.S. 395, 43 L.Ed.2d 279—Kaiser Aetna v. U.S., 
Hawaii, 100 S.Q. 383, 444 U.S. 164, 62 L.Ed.2d 
332—New England Power Co. v. New Hampshire, 
N. H., 102 S.Ct. 1096, 455 U.S. 331, 71 L.Ed.2d 
188. 

U,S. v. Stoeco Homes, Inc., C.A.N.J., 498 F.2d 
597, cert. den. 95 S.a. 1124, 420 U.S. 927, 43 
L.Ed.2d 397. 

U.S. V. City of Asbury Park, D.C.N.J., 340 
F.Supp. 555. 

Okl.—Sublctt V. City of Tulsa, 405 P.2d 185. 

Power over stream and bed thereof 

( 1 ) U.S.—U.S. V. Rands, Or., 88 S.Q. 265, 389 U.S, 

121, 19 L.Ed.2d 329. 


Public Utility Dist. No. 1 of Pend Oreille County 
V. City of Seattle, C.A.Wash., 382 F.2d 666, cert, 
dism. 90 S.Ct. 22, 396 U.S. 803, 24 L.Ed.2d 59. 

U.S. V. Pot-Nets, Inc., D.C.Del., 363 F.Supp. 
812. 

(2) U.S.—U.S. V. Lewis, D.CGa.. 355 F.Supp. 1132. 
Construction of Rivers and Harbors Act 
U.S.—Hart and Miller Islands Area Environmental 
Group, Inc. v. Corps of Engineers of U.S, Army, 
CA.Md., 621 F.2d 1281, cert. den. 101 S.Ct 544, 
499 U.S. 1003, 66 L.Ed.2d 300, on remand, D.C, 
505 F.Supp. 732. 

Unaffected by Submerged Lands Act 

U.S.—U.S. V. Rands, Or., 88 S.Q. 265, 389 U.S. 121, 19 
L.Ed.2d 329. 

Extent of jurisdiction in coastal areas 

U.S.—U.S. V. Lewis, D.C.Ga., 355 F.Supp. 1132. 
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81.5. U.S.—U.S. V. City of Asbury Park, D.C.N.J,, 
340 F.Supp. 555. 

Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3. 67 C2d 408, 
cert. den. 88 S.Q. 1037, 390 U.S. 949, 19 L.Ed.2d 
1139. 

Marin County v. Roberts, 84 Cal.Rptr. 425, 4 

C. A.3d 480. 

82. Del.—State ex rel. Buckson v. Pennsylvania R. 
Co., Super., 228 A.2d 587. 

Public trust doctrine 

Or.—^Morse v. Oregon Division of State Lands, 581 
P.2d 520, 34 Or.App. 853, reh. den. 583 P.2d 40. 
35 Or.App. 665. Affd. 590 P.2d 709, 285 Or. 197. 

84. U.S.—Petition of Kinsman Transit Co., C.A.N.Y., 
338 F.2d 708, cert. den. 85 S.Q. 1026, 380 U.S. 
944, 13 L.Ed.2d 963. 

Levingston Shipbuilding Co. v. Ailes, D.C.Tex., 
239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

Refuse Act 

U.S.—U.S. v. Rohm & Haas Co., C.A.Tex., 500 F.2d 
167, cert. den. 95 S.Ct. 1352, 420 U.S. 962, 43 
L.Ed.2d 439. 

U.S. V. Anaconda Wire & Cable Co., D.C.N.Y., 
342 F.Supp. 1116. 
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86. U.S.—State v. Wyoming v. Hoffman, D.C.Wyo., 
437 F.Supp. 114. 

87. U.S.—Confederated Salish and Kootenai Tribes of 
Eathead Reservation, Mont. v. U.S., 181 Q,Cl 
739. 

Congress is sole Judge of means, etc. 

U.S.—Environmental Defense Fund, Inc. v. Corps of 
Engineers of U.S. Army, D.C.Miss., 348 F.Supp. 
916, affd., C.A., 492 F.2d 1123. 

88. U.S.—In re Builders Supply Co., D.C.Iowa, 278 
F.Supp. 254. 

Statutory regulation must include all waters 
unless specifically limited 

U.S.—U.S. V. City of Asbury Paric, D.C.N.J.. 340 
F.Supp. 555. 

88.5. Delegation to Secretary of Interior to 
control Colorado River Installations 

D.C,—Yuma Mesa Irr. and Drainage Dist. v. Udall, 

D. C., 253 F.Supp. 909. 

Secretary of army 

U.S.—Boston Edison Co. v. Great Lakes Dredge & 
Dock Co., C.A.Mass., 423 F.2d 891—U.S. v. U.S. 
Steel Corp., C.A.Ind., 482 F.2d 439, cert. den. 94 
S.a. 229, 414 U.S. 909, 38 L.Ed.2d 147. 

89. U.S.—U.S. V. Ray, C.A.Fla., 423 F.2d 16. 

90. U.S.—U.S. V. Lewis, D.C.Ga., 355 F.Supp. 1132. 

91. U.S.—U.S. V. Sexton Cove Estates, Inc., C.A.Fla., 
526 F.2d 1293. 
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93. Landlocked canal 

U.S.—^Wciszmann v. District Engineer, U,S. Army 
Corps of Engineers, C.A.Fla., 526 F.2d 1302. 

96. U.S.—Wasson v. Motor Vessel Del Rio, C.A.I11., 
495 F.2d 571, cert. den. 95 S.Ct. 78, two cases, 419 
U.S. 844, 42 L.Ed.2d 73. 

Ariz.—Morgan v. Colorado River Indian Tribe, 443 
P.2d 421, 103 Ariz. 425. 

Ark,—State v. Mcllroy, 595 S.W.2d 659, 268 Ark. 227, 
cert. den. 101 S.Ct. 124, 449 U.S. 843, 66 L.Ed.2d 
51. 

Cal.—Hitchings v. Del Rio Woods Recreation and Park 
Dist., 127 Cal.Rptr. 830, 55 C.A.3d 560. 

La.—Hamilton v. McKeithen, 226 So.2d 494, 254 La. 
683, app. dism. 90 S.Ct. 1104, 397 U.S. 245, 25 
L.Ed.2d 278, reh. den. 90 S.Ct. 1351, 397 U.S. 
1059, 25 L.Ed.2d 680. 

Mo.—State ex rel. Wagner v. St. Louis County Port 
Authority, 604 S.W.2d 592. 

N.H.—Sibson v. State, 259 A.2d 397, 110 N.H. 8. 

N.J.—K.S.B. Technical Sales Corp. v. North Jersey 
Dist. Water Supply Commission of State, 381 A.2d 
774. 75 N.J. 272, app. dism. 98 S.Ct. 1635, 435 U.S. 
982, 56 L.Ed.2d 76. 

N.Y.—Erbsland v. Vecchiolla, 313 N.Y.S.2d 576, 35 
A.D.2d 564—State v. Bishop, 359 N.Y.S.2d 817, 46 
A.D.2d 654. 

People V. McCarthy. 362 N.Y.S.2d 785, 80 
Misc.2d 143. 

Ohio—Thomas v. Sanders, 413 N.E.2d 1224, 65 Ohio 
App.2d 5, 19 0.0.3d 3. 

Or.—Brusco Towboat Co. v. State By and Through 
Straub, 567 P.2d 1037, 30 Or.App. 509, reconsider¬ 
ation den. 570 P.2d 996, 31 Or.App. 491, affd. in 
part, revd. in part on oth. grds., 589 P.2d 712, 284 
Or. 627. 

Wash.—State Dept, of Ecology v. Ballard Elks Lodge 
No. 827, 527 P.2d 1121, 84 Wash.2d 551—State v. 
Wright, 529 P.2d 453, 84 Wash.2d 645. 

Statute held not retroactiye 

Mich.—Grosse He Tp. v. Dunbar & Sullivan Dredging 
Co., 167 N.W.2d 311, 15 Mich.App. 556. 

Use of beaches 

U.S,—U.S. v. Harrison County, Miss., CA.Miss., 399 
F.2d 485, reh. den. 414 F.2d 784, cert. den. 90 S.Ct. 
925, 397 U.S. 918, 25 LEd.2d 99, app. after re¬ 
mand 445 F.2d 276, app. after remand 463 F.2d 
1328. 

Hay V. Bruno, D.C.Or., 344 F.Supp. 286. 

State constitutional limits of legislative power 

Wis.—Omemik v. State, 218 N.W.2d 734, 64 Wis.2d 6, 
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98. Alaska—State v. Bundrant, 546 P.2d 530, app. 
dism. 97 S.O. 40, 429 U.S. 806, 50 L.Ed.2d 66, 
reh. den.. Sup., 547 P.2d 838. 

Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C,2d 408, 
cert. den. 88 S.a. 1037, 390 U.S. 949, 19 LEd.2d 
1139. 

N.H.—State v. Zetterberg, 244 A.2d 188, 109 N.H. 126. 

N.Y.—Town of Islip v. Powell, 358 N,Y.S.2d 985, 78 
Misc.2d 1007-^People v. Wechaler, 359 N.Y.S.2d 
939, 79 Misc.2d 103. 

99J10, CaL—^Hitchings V. Del Rio Woods Recreation 
and Park Dist., 127 Cal.Rptr. 830, 55 C.A.3d 560. 

1, Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C,2d 408, 
cert. d«i. 88 S.Ct. 1037, 390 U.S. 949, 19 L.Ed.2d 
1139. 

Del.—CJljS. quoted in State ex rel. Buckson v. Pennsyl- 

. vpnia R. Co., 228 A.2d 587, 604—CJ.S. quoted in 
State ex rel. Buckson v. Pennsylvania R. Co., 228 
A.2d 587, 604. t 

Fla.—State ex rel. Wilcox v. T.O.L., Inc., App., 206 
So.2d 69. ’ 

N.H.—Sibson v. State, 259 A.2d 397, 110 N.H. 8. 


Wash.—Ritchie v. Markley, 597 P.2d 449, 23 Wash. 
App. 569. 

Water quality control 

N.Y.—deRham v. Diamond. 333 N.Y.S.2d 771, 39 
A.D.2d 302, affd., 293 N.E.2d 763, 32 N.Y.2d 34, 
343 N.Y.S.2d 84. 

Wis.—Wisconsin’s Environmental Decade, Inc. v. De¬ 
partment of Natural Resources, 271 N.W.2d 69, 85 
Wis.2d518. 

Erection of structures in navigable waters 

Conn.—Hartford Elec. Light Co. v. Water Resources 
Commission, 291 A.2d 721, 162 Conn. 89. 
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6. No room for inconsistent state laws 

U.S.—State of Arizona v. State of California, Ariz. & 
Cal., 83 S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 542, 
decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S.Ct. 924, 383 U.S. 
268, 15 L.Ed.2d 743. 

7. Provision of the Boulder Canyon Project 
Act, etc. 

U.S.—State of Arizona v. State of California, Ariz. & 
Cal., 83 S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 542, 
decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S,Ct. 924, 383 U.S. 
268, 15 L.Ed.2d 743. 

8. U.S.—U.S. v. Brown, D.CMinn., 431 F.Supp. 56, 
affd , C.A., 552 F.2d 817, cert. den. 97 S.Q. 2666, 
431 U.S. 949, 53 L.Ed.2d 266. 
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12. Right of state to lay taxes 

U.S,—Higman Towing Co. v, Cocreham, D.C.La., 70 
F.Supp. 628, affd. 165 F.2d 789. 

14. N.Y.—People v. Amerada Hess Corp., 375 N.Y. 

S.2d 1001, 84 Misc.2d 1036. 

Delegation by state to administrative agency 

Conn.—Hotchkiss Grove Ass’n v. Water Resources 
Commission, 282 A.2d 890, 161 Conn. 50. 

Authority of town 

N.Y.—Mobil Oil Corp. v. Town of Huntington, 380 
N.Y.S.2d 466, 85 Misc.2d 800. 

22. N.Y.—Erbsland v. Vecchiolla, 313 N.Y.S.2d 576, 
35 A.D.2d 564. 

Fact that all navigable streams are wholly or 
partially within some town gives town no 
proprietary interest 

Conn.—State v. Brennan, Cir.A.D., 216 A.2d 294, 3 
Conn.Cir. 413. 
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23. N.Y.—People v, Texaco, Inc., 365 N.Y.S.2d 661, 
81 Misc.2d 260, affd. 383 N.Y.S.2d 788, 87 
Misc.2d 255. 

Not strict construction 

Cal.—Blumenfeld v. San Francisco Bay Conservation 
and Development Commission, 117 Cal.Rptr. 327, 
43 C.A.3d 50. 

34. U.S.—Yellen v. Hickel, D.C.Cal., 352 F.Supp. 
1300. 
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35. U.S.—^Tlingit and Haida Indians of Alaska v. 
U.S., 389 F.2d 778, 182 a.Cl 130. 

35.5. U.S.—Badgley v. City of New York, C.A.N.Y., 
606 F.2d 358, cert. den. 100 S.Ct. 2989, two cases, 
447 U.S. 906, 64 L.Ed.2d 855. 

36. U.S.—Kaiser Aetna v, U.S., Hawaii, 100 S.Ct. 
383, 444 U.S. 164, 62 t.Ed,2d 332. 

Apportionm^t of Colorado' River waters be¬ 
tween states 

(1) U.S.—State of Arizona, v. State of California, 

Ariz. & Cal., 83 S.Q. 1468, 373 U.S. 546, 10 L.Ed.2d 

542, decree entered 84 S.a. 755, 376 U.S. 340, 11 
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L.Ed.2d 757, decree am. 86 S.Ct. 924, 383 U.S. 268, 15 
L.Ed.2d 743. 

(2) U.S.—State of Arizona v. State of California, 
Anz. & Cal., 83 S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 
542, decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S.Q. 924, 383 U.S. 268 15 
L.Ed.2d 743. 

(4) U.S.—State of Arizona v. State of California, 
Ariz. & Cal., 83 S.Q. 1468, 373 U.S. 546, 10 L.Ed.2d 
542, decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S.Ct. 924, 383 U.S. 268. 15 
L.Ed.2d 743. 

Tennessee river 

U.S.—U.S. ex rel. and for Use of Tennessee Valley 
Authority v. Birmingham Ferry Co., D.CKy., 79 
F.Supp. 569. 

Government recognition of private usufructary 
rights subject to conditions 

U.S.—Yellen v. Hickel, D.C.Cal., 352 F.Supp. 1300. 

Cook Inlet 

U.S.—U.S. V. Alaska, Alaska, 95 S.Ct. 2240, 422 U.S. 
184, 45 L.Ed.2d 109, on remand, C.A., 519 F.2d 
1376, reh. den. 96 S.Q. 159, 423 U.S. 885, 46 
L.Ed.2d 116. 

Reserved water rights on federal enclaves 
U.S.—Cappaert v. U.S., Nev., 96 S.Ct. 2062, 426 U.S. 
128, 48 L.Ed.2d 523. 
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37. U.S.—State of Or., By and Through Division of 
State Lands v. Riverfront Protection Ass’n, C.A. 
Or., 672 F.2d 792. 

La.—Ramsey River Road Property Owners Ass’n, Inc. 
v. Reeves, 396 So.2d 873. 

Md.—Department of Natural Resources v. Mayor and 
Council of Ocean City, 332 A.2d 630, 274 Md. 1. 

Wicks V. Howard, 388 A.2d 1250, 40 Md.App. 
135. 

N.Y.—People v. Texaco, Inc., 365 N.Y.S.2d 661, 81 
Misc.2d 260, affd. 383 N.Y.S.2d 788, 87 Misc.2d 
255. 

Water disputes between states 
U.S.—State of Arizona v. State of Cahfomia, Ariz. & 
Cal., 83 S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 542, 
decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S.Q. 924, 383 U.S. 
268, 15 L.Ed.2d 743. 

Historic title 

U.S.—U.S. v. Alaska, Alaska, 95 S.Ct. 2240, 422 U.S. 
184, 45 L.Ed.2d 109, on remand, C.A., 519 F.2d 
1376, reh. den. 96 S.Q. 159. 

38. Great Salt Lake is property of Utah 

Utah—Morton Intern., Inc. v. Southern Pac. Transp. 

Co., 495 P.2d 31, 27 Utah 2d 256, cert. den. 93 
S.Ct. 238, 409 U.S. 934, 34 L.Ed.2d 189. 

Town succeeding to sovereign rights under royal 
patent 

N.Y.—Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 339 N.Y.S.2d 966. 

39. Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C.2d 408, 
cert. den. 88 S.Q. 1037, 390 U.S. 949, 19 L.Ed.2d 
1139. 

N.J.—Borough of Neptune City v. Borough of Avon- 
By-The-Sea, 294 A.2d 47, 61 N.J. 296, 57 A.L. 
R.3d 983. 

Ohio—State ex rcl. Brown v. Newport Concrete Co., 
336 N.E.2d 453, 44 Ohio App.2d 121, 73 0.0.2d 
124. 

Or.—Morse v. Oregon Division of State Lands, 581 
P.2d 520, 34 Or.App. 853, reh. den. 583 P.2d 40, 
35 Or.App. 665. Affd. 590 P.2d 709, 285 Or. 197. 
Tex.—Butler v. Sadler, Civ.App., 399 S.W.2d 411, err. 
ref. no rev. err. 

Delegation abdicating trust void 

Wis.—Capt Soma Boat Line, Inc. v. City of Wisconsin 
Dells, 203 N.W.2d 369, 56 Wis.2d 838. 
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40.50. U.S.—Wyandotte Transp. Co. v, U.S., La., 88 
S.Ct. 379, 389 U.S. 191, 19 L.Ed.2d 407. 

40.55. U.S.—Parkview Corp. v. Department of Army 
Corps of Engineers, D.C.Wis., 469 F.Supp. 217. 

41. U.S.—Norfolk & Western Co. v. U.S. C.A.Ohio, 
641 F.2d 1201. 

U.S. V, Interlake Steel Corp., D.C.IU., 297 
F.Supp. 912—U.S. V. Underwood, D.C.Fla., 344 
F.Supp. 486. 

D.C.—P.F.Z. Properties, Inc. v. Train, D.C., 393 
F.Supp. 1370. 

Purpose of statute; reasonableness of obstruc¬ 
tion 

(3) Other matters. 

U.S.—Wyandotte Transp. Co. v. U.S., La., 88 S.Ct. 379, 
389 U.S. 191, 19 L.Ed.2d 407. 

U.S. V. Raven, C.A.Fla., 500 F.2d 728, cert. den. 
95 S.a. 809. 419 U.S. 1124, 42 L.Ed.2d 824. 

Lauritzen v. Chesapeake Bay Bridge and Tunnel 
Dist., D.C.Va., 259 F.Supp. 633—Guthrie v. Ala¬ 
bama By-Products Co., D.C.Ala., 328 F.Supp. 
1140, affd., C.A., 456 F.2d 1294 cert. den. 93 S.Ct. 
1352, 410 U.S. 946, 35 L.Ed.2d 613, reh. den. 93 
S.Ct. 1524, 411 U.S. 910, 36 L.Ed.2d 201~Dow 
Chemical Co. v. Dixie Carriers, Inc., D.C.Tex., 330 
F.Supp. 1304, affd., C.A., 463 F.2d 120, cert. den. 

' 93 S.Ct. 525, 409 U.S. 1040, 34 L.Ed.2d 490. 

Wis.—^Niagara of Wisconsin Paper Corp. v. Wisconsin 
Dept, of Natural Resources, 268 N.W.2d 153, 84 
Wis.2d 32, 

Vessels within purpose of statute 

(1) U.S.—Petition of Kinsman Transit Co., C.A. 

N.Y., 338 F,2d 708, cert. den. 85 S.Ct. 1026, 380 U.S, 

944, 13 L.Ed.2d 963. 

Statute not found uncertain and ambiguous 

U.S.—U.S. V. Colgate-Palmolive Co., D.C.Kan., 375 
F.Supp, 962. 
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41.5. U.S.—Petition of Kinsman Transit Co., C.A, 
N.Y., 338 F.2d 708, cert. den. 85 S.Q. 1026, 380 
U.S. 944, 13 L.Ed.2d 963. 

Canals 

U.S.—^U.S. V. Sexton Cove Estates, Inc., C.A.Fla., 526 
F.2d 1293. 

43. U.S.—U.S. V, Ohio Barge Lines, Inc., D.C.Pa., 
432 F.Supp. 1023. 

La,—Bordelon v. T. L. James & Co., App., 380 So,2d 
226. 

45. U.S.—Sierra Club v. Leslie Salt Co., D.C.Cal., 412 
F.Supp. 1096, affd. in part, mod. in part on oth. 
grds., C.A., 578 F.2d 742. 

47. Duty to give warning of obstruction 

U.S.—Little v. U.S., D.C.La, 290 F.Supp. 581. 

48. U.S.—^U.S. V. Sexton Cove Estates, Inc., D.C.Fla., 
389 F.Supp. 602, revd. in part on oth. grds., vac. 
in part on oth. grds., C.A., 526 F.2d 1293. 

Corps of Engineers 

U.S.—Potomac River Ass’n, Inc. v. Lundeberg Mary¬ 
land Seamanship School, Inc., D.C.Md., 402 
F.Supp. 344. 

49. U.S.—U.S. V. Sexton Cove Estates, Inc., D.C.Fla., 
389 F.Supp. 602, revd. in part on oth. grds., vac. 
in part on oth. grds., C.A., 526 F.2d 1293. 

Unauthorized excavation of navigable river 

U.S.—U.S. v. Underwood. D.C.Fla., 344 F.Supp. 486. 

55. Cal.—Marin County v. Roberts, 84 Cal.Rptr. 425, 
4 C.A.3d 480. 

Provisions authorizing citizens suit 

U.S.—^Loveladies Property Owners Ass’n, Inc. v. Raab, 
D.C.N.J., 430 F.Supp. 276, affd., C.A., 547 F.2d 
1162. 

U.S.—Save Our Sound Fisheries Ass’n v. Callaway, 
D.C.R.L. 429 F.Supp. 1136. 
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56. U.S.—Badgley v. City of New York, C.A.N.Y.. 
606 F.2d 358, cert. den. 100 S.Ct. 2989, two cases, 
447 U.S. 906, 64 L.Ed.2d 855. 

58. U.S.—U.S. v. Reserve Min. Co., D.C.Minn., 380 
F.Supp. 11, cause remd. 498 F.2d 1073, stay den. 
95 S.Ct. 287, 419 U.S. 802, 42 L.Ed.2d 33, cause 
remd., mod. in part on oth. grds. 514 F.2d 492, 
mod. on oth. grds. 529 F.2d 181, on remand 408 
F.Supp. 1212, on remand 412 F.Supp. 705 and 417 
F.Supp. 789, affd. and remd. 543 R2d 1210, op. 
supp. 423 F.Supp. 759, on remand 431 F.Supp. 
1248. 

Statute construed in light of facts existing at 
time of enactment 

US.—U.S. V. Colgate-Palmolive Co., D.C.Kan., 375 
F.Supp. 962. 

“Person” defined under act 
U.S.—U.S. V. Mobil Oil Corp., C.A.Tex., 464 F.2d 
1124. 

Held not nuisance 

U.S.—Morris v. Tennessee Val. Authority, D.C.Fla., 
345 F.Supp. 321. 

Relief denied 

U.S.—Save America’s Vital Environment, Inc. (SAVE)' 
V. Butz, D.C.Ga., 347 F.Supp. 521—Hawkinson v. 
Blandin Paper Co., D.C.Minn., 347 F.Supp. 820. 

Remedies available for violations 
U.S.—U.S. V. Colgate-Palmolive Co., D.C.Kan., 375 
F.Supp. 962. 

Discretion 

U.S.—Scenic Hudson Preservation Conference v. Calla¬ 
way, C.A.N.Y., 499 F.2d 127. 

Standing to challenge 

U.S.—CCTW&M v. U.S. Environmental Protection 
Agency, D.C.NJ., 452 F.Supp. 69. 

59. U.S.—U.S. V. Esso Standard Oil Co. of Puerto 
Rico, C.A.Virgin Islands, 375 F.2d 621—U.S. v. 
White Fuel Corp., CA-Mass., 498 F.2d 619. 

Byram River v. Village of Port Chester, New 
York, D.C.N.Y., 394 F.Supp. 618. 

Refuse Act 

U.S.—Reserve Mining Co. v. Environmental Protection 
Agepey, C.A.Minn., 514 F.2d 492, mod. on oth. 
grds. 529 F.2d 181, on remand, D.C., 408 F.Supp. 
1212. 

U.S. v. Anaconda Wire & Cable Co., D.C.N.Y., 

342 F.Supp. 1116. 

Industrial waste 

U.S.—Reserve Mining Co. v. Environmental Protection 
Agency, C.A.Minn., 514 F.2d 492, mod. on oth. 
grds. 529 F.2d 181, on remand, D.C., 408 F.Supp. 
1212. 

U.S. v. Granite State Packing Co., D.C.N.H., 

343 F.Supp, 57, affd., C.A., 470 F.2d 303—U.S. v. 
Colgate-Palmolive Co., D.C.Kan., 375 F.Supp. 
962. 

Federal Water Pollution Act 

U.S.—Sun Enterprises, Ltd. v. Train, C.A.N.Y., 532 
F.2d 280—^Leslie Salt Co. v. Frochlkc, C.A.Cal., 
578 F.2d 742. CCTW&M v. U.S. Environmental 
Protection Agency, D.C.RJ,, 452 F.Supp. 69. 

Radioactive waste 

U.S.—^Train v. Colorado Public Interest Research 
Group, Inc., Colo., 96 S.Ct. 1938, 426 U.S. 1, 48 
L.Ed.2d 434. 

59.5. U.S.—U.S, V. Pennsylvania Indus. Chemical 
Corp., D.C.Pa., 329 F.Supp. 1118, revd. on oth. 
grds., C.A., 461 F.2d 468, mod. on oth. grds. 93 
S.Ct. 1804, 411 U.S. 655, 36 L.Ed.2d 567. 

The pollution of interstate waters 
raises questions in the area of public 
nuisance law.^^ *® 

59.10. U.S.—Vermont v. New York, N.Y., Vt., 94 
S.Ct. 2248, 417 U.S. 270, 41 L.Ed.2d 61. 


62.5. Reporting oil spills 

U.S.—U.S. V. T/B CTCO 186-20, C.A.Tex.. 537 F.2d 
149, reh. den. 541 F.2d 281, two cases, 282. 

Wilfully discharging gasoline 

U.S.—U.S. V. Hamel, C.A.Mich., 551 F.2d 107. 

Recovering costs of removing oil spills 

U.S.—Quarles Petroleum Co., Inc. v. U.S., Ct.Cl., 551 
F.2d 1201, 213 Ct.Cl. 15. 

64. U.S.—^Minnehaha Creek Watershed Dist. v. Hoff¬ 
man, C.A.Minn., 597 F.2d 617. 

Dredging of river is engineering relocation of 
waters by artificial means 

Ariz.—State v. Bonelli Cattle Co., 489 P.2d 699, 107 
Ariz. 465, op. supp. 495 P.2d 1312, 108 Ariz.App. 
258, revd. on oth. grds. 94 S.Ct. 517, 414 U.S. 313, 
38 L.Ed.2d 526, reh. den. 98 S.Ct. 1290, 434 U.S. 
1090, 55 L.Ed.2d 797. 

Dumping of dredged materials 

U.S.—Hart and Miller Islands Area Environmental 
Group, Inc. v. Corps of Engineers of U.S. Army, 
CA.Md., 621 F.2d 1281, cert. den. 101 S.Ct. 544, 
449 U.S. 1003, 66 L.Ed.2d 300, on remand, D.C., 
505 F.Supp. 732. 

Save Our Sound Fishenes Ass’n v. Callaway, 
D.C.R.I., 429 F.supp. 1136. 

65. U.S.—Levingston Shipbuilding Co. v. Ailes, D.C. 
Tex., 239 F.Supp. 775, affd., C.A., 358 F.2d 944— 
Lauritzen v. Chesapeake Bay Bridge and Tunnel 
Dist., D.CVa., 259 F.Supp. 633. 

Construction by agency of government 

U.S.—Levingston Shipbuilding Co. v. Ailes, D.C.Tex., 
239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

Coast Guard 

U.S.—Citizens for Mass Transit, Inc. v. Adams, D.C. 
La., 492 F.Supp. 304, affd. C.A., 630 F.2d 309. 
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70. Bridge may become unreasonable obstruc* 
tion because of changed conditions 

U.S.—U.S. V. New York Cent. R. Co., D.CMass., 252 
F.Supp. 508, affirmed New York Cent. R. Co. v. 
U.S., D.CMass., 358 F.2d 747, affd., C.A., 358 
F.2d 747. 

71. Authorization held valid 

U.S.—Levingston Shipbuilding Co. v. Ailes, C.A.Tex., 
358 F.2d 944. 

72. Congress has broad power, etc. 

U.S.—Levingston Shipbuilding Co. v. Ailes, D.C.Tex., 
239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

Off-shore drilling rigs 

U.S.—Levingston Shipbuilding Co. v. Ailes, D.C.Tex,, 
239 F.Supp. 775, affd., CA., 358 F.2d 944. 

74, U.S.—Delaware River Joint Toll Bridge Commis¬ 
sion V. Resor, D.C.Pa., 273 F.Supp. 215. 

Discretion of Corps of Engineers for construction and 

maintenance of specific authorized bridges. 

U.S.—Puente de Reynosa, S.A. v. City of McAllen, 
C.A.Tex., 357 F.2d 43. 

78. Contention of no notice of administrative 
hearing not sustained 

U.S.—U.S. V. New York Cent. R. Co., D.C.Mass., 252 
F.Supp. 508, affirmed New York Cent. R. Co. v. 
U.S., D.C.Mass., 358 F.2d 747, affd., C.A., 358 F. 
747. 

Conformity to Administrative Procedure Act in 
hearing subject to review de novo not re¬ 
quired 

U.S.—U.S. V. New York Cent, R. Co., D.C.Mass., 252 
F.Supp. 508, affirmed New York Cent. R. Co. v. 
U.S., D.CMass., 358 F.2d 747, affd., C.A. 358 F.2d 
747. 
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82. U.S.—^Minnehaha Creek Watershed Dist. v. Hoff¬ 
man, C.A.Minn., 597 F.2d 617. 
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94, U.S.—U.S. V. Reserve Mining Co., D.C.Minn., 
394 F.Supp. 233. 

La*—Board of Com’rs of Port of New Orleans v. Gyp¬ 
sum Transp., Limited, App., 263 So.2d 385, writ 
den. 266 So.2d 442, 262 U. 1155. 

Pa-T-Warren Sand & Gravel Co., Inc. v. Com., Dept, of 
Environmental Resources, 341 A.2d 556, 20 Pa. 
Cmwlth. 186. 

Wash.—Wabour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.LR.3d 760, cert. den. 91 S.a. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

Wis.—Mazurkiewicz v. Fawinski, 145 N.W.2d 186, 32 
Wis.2d 211—Capt. Soma Boat Line, Inc. v. City of 
Wisconsin Dells, 203 N.W.2d 369, 56 Wis.2d 838. 

Constitutional provision construed 

(2) Additional constructions. 

Miss.—^Treuting v. Bridge and Park Commission of City 
of BQoxi. 199 So.2d 627. 

Wis.—^Niagara of Wisconsin Paper Corp. v. Wisconsin 
Dept of Natural Resources, 268 N.W.2d 153, 84 
Wis.2d 32. 
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7. U.S.—California & Hawaiian Sugar Co. v. Environ¬ 

mental Protection Agency, C.A., 553 F.2d 280. 

Fla.—Seadade Industries, Inc. v. Florida Power & Light 
Co., App., 232 So.2d 46, mod. on oth. grds., writ 
discharged. Sup., 245 So.2d 209, 45 A.L.R.3d 1255. 

Me.—State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 
1414. 

8 . U.S.—Burgess v. M/V Tamano, D.C.Me.. 382 

F.Supp. 351. 

Fla.—Sexton Cove Estates, Inc. v. State Pollution Con¬ 
trol Bd., App., 325 So.2d 468. 

N.y.—People V. Texaco, Inc., 365 N.Y.S.2d 661, 81 
Misc.2d 260, affd. 383 N.Y.S.2d 788, 87 Misc.2d 
255. 

Pollution standards 

U.S.—California & Hawaiian Sugar Co. v. Environmen¬ 
tal Protection Agency, C.A., 553 F.2d 280. 

Minn.—North Suburban Sanitary Sewer Dist. v. Water 
Pollution Control Commission, 162 N.W.2d 249, 
281 Minn. 524, 32 A.L.R.3d 199. 

Wis.—^Niagara of Wisconsin Paper Corp. v. Wisconsin 
Dept, of Natural Resources, 268 N.W.2d 153, 84 
Wis.2d 32. 

Duty 

Wis.—^Just v. Marinette County, 201 N.W,2d 761, 56 
Wis.2d 7. 

Does not require willftilness 

Wis.—State v. Deetz, 224 N.W.2d 407, 66 Wis.2d 1. 

N.Y.—^Town of Hempstead v. City of New York, 388 
N.Y.S,2d 78, 88 Misc.2d 366. 

Low bidder has no vested interest in contract 

U.S.—CCTW&M v. U.S. Environmental Protection 
Agency, D.C.NJ., 452 F.Supp. 69. 
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9. U.S.—U.S. V. Reserve Min. Co., D.C.Minn., 380 

F.Supp. 11, cause remd. 498 F.2d 1073, stay den. 
95 S.Q. 287, 419 U.S. 802, 42 L.Ed.2d 33, cause 
remd., mod. in part on oth. grds. 514 F.2d 492, 
mod. on oth. grds. 529 F.2d 181, on remand 408 
F.Supp. 1212. On remand 412 F.Supp. 705, on 
remand 417 F.Supp. 789, affd., cause remd. 543 
F.2d 1210, op. supp. 423 F,Supp. 759, on remand 
431 F.Supp. 1248. 

Me.—State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 
1414. 

13. NJ.—State, Dept of Environmental Protection v. 
Jersey Central Power & Light Co., 351 A.2d 337, 
69 N.J. 102. 

Id. HI.—Village of Riverwoods v. Department of 
Transp., 395 N.E.2d 555, 32 Ill.Dec. 325, 77 I11.2d 
130. 

23.10* Tex.—^Texas Oyster Growers Ass’n v. Odom, 
Civ.App., 385 S.W,2d 899, err. ref. no rev. err. 

23* Wis,—Capt. Soma Boat Line,. Inc. v. City of 
Wisconsin DeUs, 203 N.W.2d 369, 56 Wis*2d 838. 


45. Idaho—Idaho Water Resource Bd. v. Kramer, 548 
P.2d 35, 97 Idaho 535. 

Permit required 

Tex.—Garrison v, Bexar-Medina-Atascosa Counties 
Water Imp. Dist No. 1, Civ.App., 404 S.W.2d 376, 
err. ref. no rev. err. Sup., 407 S.W.2d 771. 
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59. U.S.—SherriU v. U.S., 381 F.2d 744, 180 a.Cl. 
914. 

Save Our Sound Fisheries Ass’n v. Callaway, 
D.C.R.I., 387 F.Supp. 292. 
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61. U.S.—U.S. v. Sexton Cove Estates, Inc., D.C.Fla., 
389 F.Supp. 602, revd. in part on oth. grds., vac. 
in part on oth. grds., C.A., 526 F.2d 1293. 

D.C.—Atchison, T. & S.F. Ry. Co. v. Callaway, D.C., 
382 F.Supp. 610. 

Navigability 

U.S.—Kommanvittselskapet Harwi (Rolf Wigand) v. 
U.S., D.C.Pa., 305 F.Supp. 882, affd., C.A., 467 
F.2d 456. Cert. den. 93 S.a. 1898, 411 U.S. 931, 
36 L.Ed.2d 391. 

Depth of waterway 

U.S.—Kommanvittselskapet Harwi (Rolf Wigand) v. 
U.S.. D.CPa., 305 F.Supp. 882, affd., C.A., 467 
F.2d 456. Cert. den. 93 S.a. 1898, 411 U.S. 931, 
36 L.Ed-2d 391. 

61.5. Assumption of duty held not shown 

U.S.—Kommanvittselskapet Harwi (Rolf Wigand) v. 
U.S., D.CPa., 305 F.Supp. 882, affd., C.A., 467 
F.2d 456. Cert. den. 93 S.Ct 1898, 411 U.S. 931, 
36 L.Ed.2d 391. 

61.10. U.S.—Save the Dunes Council v. Alexander, 
C.A.Ind., 584 F.2d 158. 

Army Corps of Engineers 
U.S.—^Environmental Defense Fund v. Marsh, C.A. 
Miss., 651 F.2d 983. 

63. Immunity from damage claims upon 
breach 

U.S.— Lemmons v. U.S., 496 F.2d 864, 204 a.Cl. 404. 

68. The Boulder Canyon Project Act, etc. 

U.S.^tate of Arizona v. State of California, Ariz. & 

Cal., 83 S.a. 1468, 373 U.S. 546, 10 L.Ed.2d 542, 
decree entered 84 S.Ct. 755, 376 U.S. 340, 11 
L.Ed.2d 757, decree am. 86 S.Ct. 924, 383 U.S. 
268, 15 L.Ed.2d 743. 

Effect of Submerged Lands Act 
U.S.—Zabel v Tabb, C.A.Fla., 430 F.2d 199, cert. den. 
91 S.a 873, 401 U.$. 910, 27 L.Ed.2d 808. 

Tidal marshes 

U.S.—U.S. V. Stoeco Homes, Inc., C.A.N.J., 498 F.2d 
597, cert. den. 95 S.a. 1124, 420 U.S. 927, 43 
L.Ed.2d 397, 
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69, Fla.—Sarasota County Anglers Club, Inc. v. 
Bums, App-, 193 So.2d 691, cert, discharged. Sup., 
200 So.2d 178. 

Title to land under water in private ownership 

N.Y.—^New York State Water Resources Commission v. 
Liberman, 326 N.Y.S.2d 284, 37 A.D.2d 484, app. 
disin. 280 N.E.2d 889, 30 N.Y.2d 516, 330 N.Y. 
S.2d 63. 

People V. McCarthy, 362 N.Y.S.2d 785, 80 
Misc.2d 143. 

Users bearing cost 

71. Cal.—Marks v. Whitney, 98 CaLRptr. 790, 491 
P.2d 374, 6 C.3d 251. 

76, Or.—^Bruscc Towboat Co. v. State By and 
Through Straub, 567 P.2d 1037, 30 Or.App. 509, 
reconsideration den. 570 P.2d 996, 31 Or App. 
491, affd. in part, revd. in part on oth. grds., 589 
P.2d 712, 284 Or. 627. 
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Wis.—State Dept, of Natural Resources, Division of 
Conservation v. City of Clintonville, 191 N.W.2d 
866, 53 Wis.2d 1. 

Purchase of land not improvement requiring 
comprehensive plan 

Wash.—State ex rel. Gorton v. Port of Walla Walla, 505 
P.2d 796, 81 Wash.2d 872. 

78. State water resources board 

Idaho—Idaho Water Resource Bd. v. Kramer, 548 P.2d 
35, 97 Idaho 535. 
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92. Lookout on boat towing water skier 

Ark.—Parker v. Price, 411 S.W.2d 12, 241 Ark. 940. 

Safety rules and regulations for motorboats 

Ga.—Jordan v. State, 146 S.E.2d 530, 112 Ga.App. 822. 

95. County may regulate adjoining tidewater 

N.Y.—People v. Texaco, Inc., 383 N.Y.S.2d 788, 87 
Misc.2d 255. 

§ 13. -Waterway or Navigation 

Districts 
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31. No proprietary functions 

Tex.—Jones v. texas Gulf Sulphur Co., Civ.App., 397 
S.W.2d 304, err, ref. no rev. err. 
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49. Retention of funds and liens 

Tex.—Barfield v. Henderson, Civ.App., 471 S.W.2d 633, 
err. ref. no rev. err. 
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64. La.—State ex rel. Guste v. Two O’Clock Bayou 
Land Co., Inc., App., 365 So.2d 1174, writ den.. 
Sup., 367 So.2d 387. 

70. Issuance of bond by harbor and terminal 
district 

La.—Wright v. Lake Charles Harbor and Terminal 
Dist, App., 188 So.2d 449, writ ref. 188 So.2d 922, 
249 La. 620. 
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83. Statutory consent to suit need not be 
pleaded or proved 

Tex.—^Missouri Pac. R. Co. v. Browns Navigation Dist., 
453 S.W.2d 812. 

85.5. U.S.—Fylipoy v. Gulf Stevedore Corp., D.C. 
Tex., 257 F.Supp. 166, disapproving In re Nueces 
County, Texas, Road District No. 4, 174 F.Supp. 
846 (S.D.Tcx.l959) to extent of conflict. 

Tex.—Sivils v. Harris County Houston Ship Channel 
Nav. Dist., av.App., 462 S.W.2d 352. 

Statute providing for suits by and against does 
not affect immunity 

Tex.—Jones v. Texas Gulf Sulphur Co., Civ.App., 397 
S.W,2d 304, err. ref. no rev. err. 

Immunity not waived by procuring insurance 

Tex.—Jones v. Texas Gulf Sulphur Co., Civ.App., 397 
S.W.2d 304, err. ref. no rev. err. 

85.10. Action within scope of official duties 

(2) Immunity not affected by statute allowing suit. 

Tex.-Jones v. Texas Gulf Sulphur Co., Qv.App., 397 

S.W.2d 304, err. ref.-no rev, err. 

(3) Immunity not removed by insurance procured by 

district. 

Tex.—Jones v. Texas Gulf Sulphur Co., Civ.App., 397 
S,W.2d 304, err. ref. no rev. err. 

§ 14. -Cost of Improvements 

86 . U.S.—Montana Power Co. v. Public Utility Dist. 
No. 2 of Grant County, Washington, C.A.Wash., 
587 F.2d 1019. 
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§ 16 . -Harbor Lines 
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6. U.S.—Sierra Club v. Leslie Salt Co., D.C.Cal., 412 
F.Supp. 1096, afFd. in part, mod. in part on oth. 
grds., C.A., 578 F.2d 742. 

10. U.S.—Universal Shipping, Inc. v. Panamanian 
Flag Barge, C.A.Puerto Rico, 550 F.2d 670. 

15. Review 

Fla.—Sunset Islands No. 3 & No. 4 Property Owners, 
Inc. V. City of Miami Beach, App., 210 So.2d 275. 
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17. General and supertanker traffic 

U.S.—Get Oil Out! Inc. v. Exxon Corp., C.A.Cal., 586 
F.2d 726. 

§ 17. -Harbor Commissioners 

and Masters 

2430. Kan.—State ex rel. Tomasic v. Kansas Qty, 
636 P.2d 760, 230 Kan. 404. 

Or.—^Harrison v. Port of Cascade Locks, 587 P.2d 496, 
37 C)r.App. 391. 

Wash.—^Nelson Const. Co. of Fcmdale, Inc. v. Port of 
Bremerton, 582 P.2d 511, 20 Wash.App. 321. 

Authority to lease 

(2) Other matters. 

Fla.—Charles M. Schayer & Co. v. Board of County 
Com’rs of Dade County, App., 188 So.2d 871. 

Authority to convey land 

Miss.—^Treuting v. Bridge and Park Commission of City 
of BUoxi, 199 So.2d 627. 

Power to grant franchises 

La,—Greater Baton Rouge Port Commission v. Cargill, 
Inc., 214 So.2d 119, 252 La. 718. 

Third Class Oty Port Authority Act 

Pa.—^Erie-Westcm Pennsylvania Port Authority v. Ru- 
gare, 370 A.2d 768, 29 Pa.Cmwlth. 83. 

25, U.S.—^Board of Com’n of Port of New Orleans v. 
M/V Gotama Jayanti, D.C.La., 274 F.Supp 265. 

N.Y.—^Beneky v. Waterfront Commission of New York 
Harbor, 366 N,E.2d 1349, 42 N.Y.2d 920, 397 
N.Y.S.2d 995, cert. den. 98 S.Q. 432, 434 U.S. 940, 
54 L.Ed.2d 300. 

Wash.—Port of Peninsula v. Bendiksen, 429 P.2d 859, 
71 Wa8h.2d 530. 

Eictent of powers 

Md.—Luntcr v. Laudeman, 246 A.2d 540, 251 Md, 203. 

Appellate review 

Md.—Mayor and Aldermen of City of Annapolis v. 
Shearwater Sailing Club, Inc., 288 A.2d 887, 265 
Md. 280. 

26. Reasonable use of adjacent property 

La.—Lake Providence Port Commission v. Bunge 
Corp., App., 193 So.2d 363, writ ref. 195 So.2d 147, 
250 La. 269. 

28. Proxies 

Cal.—Candlestick Properties, Inc. v. San Francisco Bay 
Conservation and Development Commission, 89 
Cal.Rptr. 897, 11 C.A.3d 557. 
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32. Cal.—International Broth, of Elec. Workers, 
AFL-CIO V. Board of Harbor Com’rs of City of 
Long Beach, 137 Cal.Rptr. 372, 68 C.A.3d 556. 

Wash.—Nelson Const. Co. of Fcmdale, Inc. v. Port of 
Bremerton, 582 P.2d 511, 20 Wash.App. 321. 

36X Federal Maritime Commission 

D.C.-T-Marine Space Enclosures, Inc. v. Federal Mari¬ 
time Commission, C.A., 420 F.2d 577, 137 U.S. 
App.D.C. 9. 

36.4. U.S.—National Cold Storage Co. v. Port of New 
York Authority, D.C.N.Y., 286 F.Supp. 1016. 

N.Y.—Ardsley Const. Co., Inc. v. Port Authority of 
New York and New Jersey, 429 N.E.2d 414, 54 
N.Y.2d 876, 444 N.Y.S.2d 907. 


Dismissal of employees 

N.Y.—Nicolay v. Port of New York Authority, 299 
N.Y.S.2d 702, 32 A.D.2d 619, cert. gr. 259 N.E.2d 
477, 26 N.Y.2d 962, 311 N.Y.S.2d 5. 

Delaware River Port Authority is 
body created by New Jersey and Penn¬ 
sylvania.^^ ^ 

36.5. Appointment of commissioners 

(1) Appointment to position occupied by holdover 
held for unexpired term. 

N.J.—^Delaware River Port Authority v. Hughes, 217 
A.2d 865, 46 N.J, 451. 

(2) Appointee to vacancy occurring during term 
holds only for balance of term. 

N.J.—Delaware River Port Authority v. Hughes, 217 
A.2d 865, 46 N.J. 451. 

36.10. U.S.—Continental Terminals, Inc. v. Water¬ 
front Commission of New York Harbor, D.C, 
N.Y., 486 F.Supp. 1110. 

Other statements of purpose 

N.J.—^Application of Kaiser, 226 A.2d 846, 94 N.J.Su- 
per. 95. 

36.18. N.Y.—Standard Fruit & S.S. Co. v. Waterfront 
Commission of New York Harbor, 371 N.E.2d 
453, 43 N.Y.2d 11, 400 N.Y.S.2d 732, 

Revocation, granting, or denial of checker’s li¬ 
cense 

(5) Other matters. 

N.J,—^Application of Kaiser, 226 A.2d 846, 94 N.J.Su- 
per. 95. 

N.Y.—English v. Waterfront Commission of New York 
Harbor, 291 N.Y.S.2d 250, 30 A.D.2d 558, app. 
dism. 242 N.E.2d 93, 22 N.Y.2d 936, 295 N.Y.S.2d 
60—Monella v. Waterfront Commission of New 
York Harbor, 329 N.Y.S.2d 144, 38 A.D.2d 816. 

Revocation of watchman’s license 
N.J.—Knoble v. Waterfront Commission of New York 
Harbor, 341 A.2d 593, 67 N.J. 427, 

N.Y.—^Tannenholz v. Waterfront Commission of New 
York Harbor, 282 N.E.2d 888, 30 N.Y.2d 668, 332 
N.Y.S.2d 103. 

page 116 

36.28. N.Y.—Ciccone v. Waterfront Commission of 
New York Harbor, 419 N.E.2d 339, 52 N.Y.2d 
913, 437 N.Y,S.2d 661. 

Enforcement by injunctive order 
N.Y.—^Waterfront Commission of New York Harbor v. 
New York Shipping Ass’n, 295 N.Y.S.2d 722, 31 
A.D,2d 618, 

36.30. Suspension of employee 
N.Y.—^Pelaez v. Waterfront Commission of New York 
Harbor, 431 N.Y.S.2d 134, 77 A.D.2d 947. 

36.32. Selection or designation of person for 
employment as longshoreman 

(4) Other matters. 

U.S,—Continental Terminals, Inc. v. Waterfront Com¬ 
mission of New York Harbor, D.C.N.Y., 486 
F.Supp. 1110. 

N.Y.—Russo V. Waterfront Commission of New York 
Harbor, 325 N.Y.S.2d 775, 37 A.D.2d 936. 

Waterfront Commission of New York Harbor v. 
New York Shipping Ass’n, 293 N.Y.S.2d 660, 57 
Misc,2d 796, mod. on oth. grds, 295 N.Y.S.2d 722, 
31 A.D.2d 618—Schultz v. Waterfront Commission 
of New York Harbor, 316 N.Y.S.2d 545, 35 
A.D.2d 373. 

Suspension of longshoreman 
N.Y.—DiBclla v. Waterfront Commission of New York 
Harbor, 331 N.Y.S.2d 726, 39 A.D.2d 653. 

Langella v. Waterfront Commission of New 
York Harbor, 358 N.Y.S.2d 90, 78 Misc.2d 734. 

Punishment of hiring agent and longshoreman 
N.Y.—Mennella v. Waterfront Commission of New 
York Harbor, 332 N.Y.S.2d 66, 39 A.D.2d 578. 

Revocation of registration as longshoreman 

N.Y.—^Raimondi v. Waterfront Commission of New 
York Harbor, 441 N.Y.S.2d 741, 83 A.D.2d 853. 


36.36. Findings 

N.J.—In re Dufanio, 291 A.2d 379, 119 N.J.Super. 302. 

page 117 

36.38. Subjects of investigation 

(7) Other matters. 

N.Y.—Erb Strapping Co. v. Waterfront Commission of 
New York Harbor, 295 N.Y.S.2d 523, 31 A.D.2d 
101 . 

Miranda rule 

NJ.—In re Dufanio, 291 A.2d 379, 119 N.J.Super. 302. 

Nontenured agent 

N.Y.—Beneky v. Waterfront Commission of New York 
Harbor, 387 N.Y.S.2d 616, 54 A.D.2d 628, affd. 
366 N.E2d 1349, 42 N.Y.2d 920, 397 N.Y.S.2d 
995, cert. den. 98 S.Q. 432, 434 U.S. 940, 54 
L.Ed.2d 300. 

Underlying facts of criminal conviction 

N.Y.—^Thompkins v. Waterfront Commission of New 
York Harbor, 443 N.Y.S.2d 654, 84 A,D.2d 525, 
affd. 434 N.E.2d 269, 55 N.Y.2d 981,449 N.Y.S.2d 
200 . 

36.44. U.S.—Local 1814, Intern. Longshoremen’s 
Ass’n, AFL-CIO v. Waterfront Commission of 
New York Harbor, C.A.N.Y., 667 F.2d 267. 

Local 1814, Intern. Longshoremen’s Ass’n, 
AFL-CIO V. Waterfront Commission of New York 
Harbor. D.C.N.Y:, 512 F.Supp. 781. 

Hayes v. Waterfront Commission of New York 
Harbor, 303 N.Y,S.2d 334, 60 Misc.2d 533. 

N.Y.—Scotto V. Waterfront Conunission of New York 
Harbor, 409 N.E.2d 867, 50 N.Y.2d 689, 431 N.Y. 
S.2d 391. 

Subpoena duces tecum 

(4) Other instances. 

U.S.—^Bell V. Waterfront Commission of New York 
Harbor, D.C.N.Y., 183 F.Supp. 175, affd., C.A., 
279 F.2d 853. 

N.Y.—Erb Strapping Co. v. Waterfront Commission of 
New York Harbor, 295 N.Y.S.2d 523, 31 A.D.2d 
101 . 

Subpoena of corporation doing business with 
licensees 

N.Y.—^Application of Worldwide Management Consult¬ 
ants, Inc., 486 N.Y.S.2d 206, 109 A.D.2d 626, affd. 
483 N.E.2d 130, 65 N.Y.2d 911, 493 N.Y.S.2d 455. 
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36.50. N.Y.—Trapani v. Waterfront Commission of 
New York Harbor, 411 N.Y.S.2d 386, 66 A.D.2d 
859. 

§ 18. -Injuries and Remedies 

37. U.S.—People of State of Ill. ex rel. Scott v. Hoff¬ 
man, D.C.ni., 425 F.Supp. 71. 
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38. Hawaii—Ala Moana Boat Owners’ Ass’n v. State, 
434 P.2d 516, 50 Haw. 156, 181. 

40. York Cove Corp. v. U.S., D.C.Va., 317 F.Supp. 
799. 

41. U.S.—^Dolphin Gardens, Inc. v. U.S., D.C.Conn., 
243 F.Supp. 824. 

Md.—Western Contracting Corp. v. Titter, 258 A.2d 
600, 255 Md. 581. 

Ipjury to property in or on land under water 

(3) Oyster beds. 

U.S.—^York Cove Corp. v. U.S., D.C.Va., 317 F.Supp. 
799. 

Effect of failure to procure work permit 

U.S.—York Cove Corp. v. U.S., D.C.Va., 317 F.Supp. 
799. 

42. U.S.—Canadian Pac. (Bermuda) Ltd. v. U.S., 
C.A.Fla., 534 F.2d 1165, reh. den. 539 F.2d 710, 
two cases. 

44. Matters held to constitute negligence 

U.S,—Dalldorf v. Higgcrson-Buchanan, Inc., C.A.Va., 
402 F.2d 419. 
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Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.CPa., 247 F.Supp. 857, affd., CA., 366 F.2d 
780. 

Md.—^Western Contracting Corp. v. Titter, 258 A.2d 
600, 255 Md. 581. 

46.1, Impossibility of causal relation not 
shown 

U.S.—^Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.CPa., 247 F.Supp. 857, affd., C.A., 366 F.2d 
780. 

48. All governmental immunity not waived 

U.S.—^Boston Edison Co. v. Great Lakes Dredge & 
Dock Co., C.A.Mass., 423 F.2d 891. 

No duty to set up lights or markers 

U.S.—Koramanvittselskapet Harwi (Rolf Wigand) v. 
U.S., D.C.Pa., 305 F.Supp. 882, affd. C.A., 467 
F.2d 456, cert. den. 93 S.Ct. 1898, 411 U.S. 931, 36 
L.Ed.2d 391. 

49. U.S.—U.S. V. 531.13 Acres of Land, More or 
Less, in Oconee County, State of S.C., C.A.S.C., 
366 F.2d 915—Conservation Council of North 
Carolina v. Costanzo, C.A.N.C., 505 F.2d 498, on 
remand, D.C., 398 F.Supp. 653, affd. 528 F.2d 
250. 
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51. U.S.—Inland Oil and Transport Co. v. U.S., C.A. 
Mo., 600 F.2d 725, cert. den. 100 S.C. 522, 444 
U.S. 991, 62 L.Ed.2d 420. 

Contract and compliance therewith 

U.S.—^Norfolk Dredging Co. v. Radcliff Materials, Inc., 
D.CVa., 264 F.Supp. 399. 

52. Evidence held sufficient 

U.S.—^Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.C.Pa., 247 F.Supp. 857, affd., C.A., 366 F.2d 
780. 

Evidence held insufficient 

(3) Other matters. 

U.S.—^Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.C.Pa., 247 F.Supp. 857, affd., C.A., 366 F.2d 
780—Logan Charter Service, Inc. v. Cargill, Inc., 
CA.Minn., 373 F.2d 54. 

53. Instructions 

Md.—^Western Contracting Corp. v. Titter, 258 A2d 
600, 255 Md. 581. 

§ 19. Federal Power Act 

57. U.S.—Hudson River Fishermoi’s Ass’n v. Federal 
Power Commission, 498 F.2d 827. 

D.C.—^Alabama Power Co. v. Federal Power Commis¬ 
sion, C.A., 450 F.2d 716, 146 U.S.App.D.C. 255— 
Committee to Save Lake Murray v. Federal Power 
Commission, CA., 515 F.2d 379, 169 U.S.App. 
D.C. 148. 

Substantive power of commission 

U.S.—^Nantahala Power & Light Co. v. Federal Power 
Commission, C.A., 384 F,2d 200, ccrt. den. 88 
S.a. 1030, 390 U.S. 945, 19 L.Ed.2d 1134, 

Hydroelectric power 

U.S.—Chemehuevi Tribe of Indians v. Federal Power 
Commission, Dl8t.Col., 95 S.Q. 1066, 420 U.S. 
395, 43 L.Ed.2d 279. 

59.10. U.S. — Chemehuevi Tribe of Indians v. Federal 
Power Commission, Dist. Col., 95 S.Ct. 1066, 420 
U.S. 395, 43 L.Ed.2d 279. 

Purpose of provision preserving vested water 
rights acquired under state law 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 453 F.2d 463, 
cert. den. 92 S.Q. 2453, 407 U.S. 926, 32 L.Ed.2d 
813. 
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59.25. U.S.—State of Cal., By and Through Dept, of 
Water Resources v. Oronville-Wyandotte Irriga¬ 
tion DisL, D.C.Cal,, 411 F.Supp. 361, affd., C.A., 
536 F.2d 304, cert. den. 97 S.Ct. 320, 429 U.S. 
922, 50 L.Ed.2d 290. 


60. Adjustment of rents for use of Indian 
lan^ under license issued by Commission 

D.C.—^Montana Power Co. v. Federal Power Commis¬ 
sion, C.A., 445 F.2d 739, 144 U.S.App.D.C. 263, 
cert. den. 91 S.Q. 566, 400 U.S. 1013, 27 L.Ed.2d 
627, op. supp. 459 F.2d 863, 148 U.S.App.D.C. 74, 
cert. den. 92 S.Q. 2497, 408 U.S. 930, 33 L.Ed.2d 
343. 

Dam-use charges 

D.C.—City of Vanceburg, Ky. v. Federal Energy Regu¬ 
latory Commission, C.A., 571 F.2d 630, 187 U.S. 
App.D.C. 196, cert. den. 99 S.Ct. 79, 439 U.S. 818, 
58 L.Ed.2d 108. 

61. Only projects not requiring license are 
those on nonnavigable water not affecting 
interstate commerce 

U.S.—Farmington River Power Co. v. Federal Power 
Commission, C.A., 455 F.2d 86, 

62. “Projects;” “project works” 

U.S.—Power Authority of State of N.Y. v. Federal 
Power Commission, C.A.N.Y., 339 F.2d 269, cert, 
den. 85 S.Ct. 1766, 381 U.S. 933, 14 L.Ed.2d 699. 
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65. U.S.—Udall v. Federal Power Commission, Dist. 
Col., 87 S.Q. 1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Power of Commission to proceed on its own 
D.C.—Farmington River Power Co. v. Federal Power 
Commission, CA., 455 F.2d 86. 

66. D.C.—^Alabama Power Co. v. Federal Power 
Commission, C.A., 450 F.2d 716, 146 U.S.App. 
D.C 255. 

Power not extended to thermal-electric power 
plants 

U.S,—Chemehuevi Tribe of Indians v. Federal Power 
Commission, Dist.Col., 95 S.Q. 1066, 420 U.S. 
395, 43 L.Ed.2d 279. 

67. U.S.—Chemehuevi Tribe of Indians v. Federal 
Power Commission, Dist. Col,, 95 S.Ct. 1066, 420 
U.S, 395. 43 L.Ed.2d 279. 

Power Authority of State of N.Y. v. Department 
of Environmental Conservation of State of N.Y., 
D.CN.Y., 379 F.Supp. 243. 

D.C.—^Alabama Power Co. v. Federal Power Commis¬ 
sion, C.A., 450 F.2d 716, 146 U.S.App.D.C. 255. 
716, 141 U.S.App.D.C. 255. 

Commission entitled to flexibility which con¬ 
forms to statutory purpose 
D.C.—^Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Ct. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Q. 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd. on oth. grds. 87 S.Ct. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Interpretation of statutes 

D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C 209, cert. gr. 87 S.Ct. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Ct. 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd. 87 S.Q. 1712, 387 U.S. 
428, 18 L.Ed.2d 869. 

67.5. U.S.—Power Authority of State of N.Y. v. Fed¬ 
eral Power Commission, C.A.N.Y., 339 F.2d 269, 
cert. den. 85 S.Q. 1766, 381 U.S. 933, 14 L.Ed.2d 
699. 

D.C.—Rocky Mountain Power Co. v. Federal Power 
Commission, C.A., 409 F.2d 1122, 133 U.S.App. 
D.C. 205. 

Regulation interpreting ^^rofit”, etc. 

U.S.—Power Authority of State of N.Y. v. Federal 
Power Commission, C.A.N.Y., 339 F.2d 269, cert 
den. 85 S.Q. 1766, 381 U.S. 933, 14 L.Ed.2d 699. 
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68. Purpose 

D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., .358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Q. 286, 385 U.S. 
926, 17 L.Ed.2d 209, and 87 S.Ct. 286, 385 U.S. 


927, 17 L.Ed.2d 210, revd. 87 S.Q. 1712, 387 U.S. 
428, 18 L.Ed.2d 869. 

Denial of license as not automatically terminat¬ 
ing permit 

D.C.—^Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Q. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Ct 286, 385 U.S. 

927, 17 L.£d.2d 210, revd. on oth, grds. 87 S.Q. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

69. D.C.—Municipal Elec. Ass’n of Mass. v. Federal 
Power Commission, CA,, 414 F.2d 1206, 134 
U.S.App.D.C. 310. 

Issuance of license for dam held not abuse of 
discretion or exceeding of authority 
D.C.—^Washington Public Power Supply System v. Fed¬ 
eral Power Commission C.A., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Q. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Q. 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd, on oth. grds. 87 S.Q. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Recommendations to Congress 
(4) Refusal to recommend federal development held 
justified. 

D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, CA., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Q. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Ct 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd. on oth. grds. 87 S.Q. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Consideration whether alternative source better 
adapted to development for all uses is avail¬ 
able 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 354 F.2d 608, 
cert. den. 86 S.Ct. 1462, 384 U.S. 941, 16 L.Ed,2d 
540, app. after remand 453 F.2d 463, cert. den. 92 
S.Ct. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

Duty to make complete record 
U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.AN.Y., 354 F.2d 608, 
cert. den. 86 S.Q. 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F,2d 463, cert. den. 92 
S.Q. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

Basis of determination 

U.S.—Udall V. Federal Power Commission, DistCol, 
87 S.Ct 1712, 387 U.S. 428, 18 L.Ed.2d 869. 
D.C.—Citizens for AJlegan County, Inc. v. Federal 
Power Commission. C.A., 414 F.2d 1125, 134 U.S. 
App.D.C. 229. 

Recreational purposes 

U.S.—Udall V. Federal Power Commission, DistCol., 
87 S.Ct 1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Burden on applicant to show value of project 

D.C.—^Rocky Mountain Power Co. v. Federal Power 
Commission, C.A.. 409 F.2d 1122, 133 U.S.App. 
D.C. 205. 
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74.5, Denial of motion of Secretary of the 
Interior justified by delay 

D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.Q. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.Q. 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd. on oth. grds. 87 S.Ct. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

Intervention 

D.C.—Citizens for Allegan County, Inc. v. Federal 
Power Commission, C.A., 414 F.2d 1125, 134 U.S. 
‘App.D.C. 229. 

75. Effect of concurrent Jurisdiction of other 
federal agency 

U.S.—Nantahala Power & Light Co. v. Federal Power 
Commission, C.A., 384 F.2d 200, cert. den. 88 
S.Ct 1030, 390 U.S. 945, 19 L.Ed.2d 1134. 

Rentals payable by power company 

D.C.—Montana Power Co. v. Federal Power Commis¬ 
sion, CA., 459 F.2d 863, 148 U.S.App.D.C. 74, 
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cert. den. 92 S.a. 2497, 408 U.S. 930, 33 L.Ed.2d 
343. 

76. U.S.—Federal Power Commission v. Union Elec. 
Co., 85 S.Ct 1253, 381 U.S. 90, 14 L.Ed.2d 239, 
reh. den. 85 S.Ct. 1796, 381 U.S. 956, 14 L.Ed.2d 
728. 

Effect of failure to file declaration 

(2) Other matters. 

U.S.—Bangor Hydro-Electric Co. v. Federal Power 
Commission, C.A.Me., 355 F.2d 13. 
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79. Conclusiveness of finding 

U.S.—Nantahala Power & Light Co. v. Federal Power 
Commission, C.A., 384 F.2d 200, cert. den. 88 
S.a. 1030, 390 U.S. 945, 19 L.Ed.2d 1134. 

The commission may require a li¬ 
cense to be obtained for the continued 
maintenance and operation of a previ¬ 
ously constructed facility which it had 
permitted to be constructed without a 
license when it determines that a 
change in underlying facts, or a cor¬ 
rect exposition of law, discloses an ef¬ 
fect on commerce.*^-^ 

82.5. U.S.—Nantahala Power & Light Co. v. Federal 
Power Commission, C.A., 384 F.2d 200, cert. den. 
88 S.Ct. 1030, 390 U.S. 945, 19 L.Ed.2d 1134. 

84. U.S.—Public Utility Dist. No. 1 of Pend Oreille 
County V. City of Seattle, C.A.Wash., 382 F.2d 
666, cert. dism. 90 S.Ct. 22, 396 U.S. 803, 24 
L.Ed.2d 59. 

85. U.S.—Key Sales Co. v. South Carolina Elec. & 
Gas. Co., D.C.S.C., 290 F.Supp. 8, affd., C.A., 422 
F.2d 389. 

85.5. U.S.—Key Sales Co. v. South Carolina Elec. & 
Gas Co., D.C.S.C., 290 F.Supp. 8, affd., C.A., 422 
F.2d 389. 
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88. Establishment of effectiye date of license 
earlier than date of issuance 

D.C.—Niagara Mohawk Power Corp. v. Federal Power 
Commission, C.A., 379 F.2d 153, 126 U.S.App. 
D.C. 376. 

90. D.C.—Niagara Mohawk Power Corp. v. Federal 
Power Commission, C.A., 379 F.2d i53, 126 U.S. 
App.D.C. 376. 

Provisions of antedated licenses 
U.S.—^Rumford Falls Power Co. v. Federal Power Com¬ 
mission, C.A.Me., 355 F.2d 683. 

Full consideration of all factors required by 
Federal Power Act and National Environ¬ 
mental Policy Act 

U.S. —Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 453 F.2d 463, 
cert. den. 92 S.a. 2453, 407 U.S. 926, 32 L.Ed.2d 
813. 
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92.5. Where necessary facts conceded interim 
assessment without hearing proper 

U.S.—Virginia Elec. & Power Co. v. Federal Power 
Commission, C.A.Va., 351 F.2d 408. 
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4.5. D.C.—Niagara Mohawk Power Corp. v. Federal 
Power Commission, C.A., 379 F.2d 153, 126 U.S. 
App.D.C. 376. 

Remand for further proceedings 

U.S.-— Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 354 F.2d 608, 
cert. den. 86 S.Q. 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F.2d 463, cert. den. 92 
S.a. 2453, 407 U.S. 926, 32 L.Ed.2d 813—Rum- 
ford Falls Power Co. v. Federal Power Commis¬ 
sion, C.A.Me., 355 F.2d 683—Udall v. Federal 


Power Commission, Dist.Col., 87 S-Ct. 1712, 387 
U.S. 428, 18 L.Ed.2d 869. 

Proceedings after remand 
U.S.—Department of Fish and Game of State of Cal. v. 
Federal Power Commission, C.A.Cal., 359 F.2d 
165, cert. den. 87 S.Ct. 293, 296, 385 U.S. 932, 17 
L.Ed.2d 214. 

Persons entitled to review 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y,, 354 F.2d 608, 
cert. den. 86 S.a. 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F 2d 463, cert. den. 92 
S.Ct. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

Duty to see that commission performs statutory 
duties 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 354 F.2d 608, 
cert. den. 86 S.a. 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F.2d 463, cert. den. 92 
S.a. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

Determination as law of the case 
U.S.—Department of Fish and Game of State of Cal. v. 
Federal Power Commission, C.A.Cal., 359 F.2d 
165, cert. den. 87 S.Ct. 293, 296, 385 U.S. 932, 17 
L.Ed.2d 214. 

Modification to clarify order 
U.S.—Department of Fish and Game of State of Cal. v. 
Federal Power Commission, C.A.Cal., 359 F.2d 
165, cert. den. 87 S.Ct. 293, 296, 385 U.S. 932, 17 
L.Ed.2d 214. 

Matters not reheard not considered on subse¬ 
quent review 

U.S.—Department of Fish & Game of State of Cal. v. 
Federal Power Commission, C.A.Cal., 359 F.2d 
165. Cert. den. 87 S.Ct. 293, 296, 385 U.S 932, 17 
L.Ed.2d 214. 

Reasonable interpretation of statutes affirmed 
D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C. 209, cert. gr. 87 S.a. 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.a. 286, 385 U.S. 

927, 17 L.Ed.2d 210, revd. on oth. grds. 87 S.Ct. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 
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4.10. D.C.—Rocky Mountain Power Co. v. Federal 
Power Commission, C.A., 409 F.2d 1122, 133 
U.S.App.D.C. 205. 

4.20. Testimony offered by person not seeking 
review considered 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 354 F.2d 608, 
cert. den. 86 S.Ct. 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F.2d 463, cert. den. 92 
S.a. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

Refusal to recommend federal development 

D.C.—Washington Public Power Supply System v. Fed¬ 
eral Power Commission, C.A., 358 F.2d 840, 123 
U.S.App.D.C 209, cert. gr. 87 S.Ct 286, 385 U.S. 

926, 17 L.Ed.2d 209, and 87 S.a. 286, 385 U.S. 

927, 17 L.Ed,2d 210, revd. on oth. grds. 87 S.Ct. 
1712, 387 U.S. 428, 18 L.Ed.2d 869. 

5. Findings held supported or warranted by 
evidence 

U.S.—Power Authority of State of New York v. Federal 
Power Commission, C.A.N.Y., 339 F.2d 269, cert, 
den. 85 S.a. 1766, 381 U.S. 933, 14 L.Ed.2d 
699—Scenic Hudson Preservation Conference v. 
Federal Power Commission, C.A.N.Y., 453 F.2d 
463, cert. den. 92 S.Ct 2453, 407 U.S. 926, 32 
L.Ed.2d 813. 

D.C.—Rocky Mountain Power Co. v. Federal Power 
■ Commission, C.A., 409 F.2d 1122, 133 U.S.App. 
D.C. 205. 

6. D.C.—Rocky Mountain Power Co, v. Federal Pow¬ 

er Commission, C.A., 409 F.2d 1122, 133 U.S. 
App.D.C. 205. 

6,5. Or.—1000 Friends of Oregon v. Division of State 
Unds, 611 P.2d 1177, 46 Or.App. 425. 


Failure to'compile sufficient record and consid¬ 
er alternatives 

U.S.—Scenic Hudson Preservation Conference v. Feder¬ 
al Power Commission, C.A.N.Y., 354 F.2d 608, 
cert. den. 86 S.Ct 1462, 384 U.S. 941, 16 L.Ed.2d 
540, app. after remand 453 F.2d 463, cert. den. 92 
S.Ct. 2453, 407 U.S. 926, 32 L.Ed.2d 813. 

7. Ex parte decision 

U.S.—U.S. V. 531.10 Acres in Anderson County, S.C., 
D.C.S.C., 243 F.Supp. 981—U.S. v. 53L13 Acres of 
Land, More or Less, in Oconee County, State of 
S.C., D.C.S.C., 244 F.Supp. 895, revd. on oth. 
grds., C.A., 366 F.2d 915. 

§ 20. Rights of Public Generally 
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15. U.S.—Penn Central Co. v. Buckley & Co., D.C. 
N.Y., 293 F.Supp. 653, affd., C.A., 415 F.2d 762. 

15.5. Rights of bridge owners 

U.S.—Penn antral Co. v. Buckley & Co., D.C.N.J., 
293 F.Supp. 653, affd., C.A., 415 F.2d 762. 

16. U.S.—Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.C.Va., 264 F.Supp. 399—Confederated Sal- 
ish and Kootenai Tribes v. Namen, D.C.Mont., 
380 RSupp. 452, affd., C.A., 534 F.2d 1376, cert, 
den. 97 S.Ct. 336, 429 U.S. 929, 50 L.Ed.2d 300, 
app. after remand 665 F.2d 951, cert. den. 103 
S.Ct. 314, 459 U.S. 977, 74 L.Ed.2d 291. 

Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C.2d 408, 
cert. den. 88 S.Ct. 1037, 390 U.S. 949, 19 L.Ed.2d 
1139. 

People V. Mack, 97 Cal.Rptr. 448, 19 CA.3d 
1040. 

Md.—Delmarva Power & Light Co. of Md. v. Eber- 
hard, 230 A.2d 644, 247 Md. 273. 

Mass.—Opinion of the Justices to Senate, 424 N.£.2d 
1092, 383 Mass. 895. 

Mich.—McCardel v. Smolen, 250 N.W.2d 496, 71 Mich. 
App. 560, affd. in part, vac. on oth. grds. and remd. 
in part 273 N.W.2d 3, 404 Mich. 89. 

Ohio—^Thomas v. Sanders, 413 N.E.2d 1224, 65 Ohio 
App.2d 5, 19 0.0.3d 3. 

Navigation servitude, etc. 

(2) Other matters. 

U.S.—Leslie Salt Co. .v Froehlke, C.A.Cal., 578 F.2d 
742. 
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17. Fla.—State ex rel. Wilcox v. T.O.L., Inc., App., 
206 So.2d 69. 

N.Y.—Town of Hempstead v. Oceanside Small Craft 
Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 4. 

Purpose and effect of constitutional provisions 

(4) Registration fee for boats not prohibited. 

Wis.—State v. Jackman, 211 N.W.2d 480, 60 Wi8.2d 
700. 

19. U.S.—Penn antral Co. v. Buckley & Co., C.A. 
N.J., 415 F.2d 762—Erie Lackawanna Ry. Co. v. 
Timpany, C.AN.Y., 495 F.2d 83Q. 

Wash.—Van Deursen v. Dunlap Towing Co., 562 P.2d 
666, 17 Wash.App. 281. 

No constitutional right to navigate in front of 
property owned by riparian owner 

N.J.—Garrett v. State, 289 A.2d 542, 118 N.J.Super. 
594. 
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24. U.S.—^Treasure Salvors, Inc. v. Unidentified 
Wrecked and Abandoned Sailing Vessel, C.A.Fla., 
569 F.2d 330. 

N.Y.—^Trustees of Freeholders and Commonalty of 
Town of Southampton v. Heiner, 375 N.Y.S.2d 
761, 84 Misc.2d 318. 

Wash.—Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A,L.R.3d 760, cert. den. 91 S.Q. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

25. Wash.—Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.L.R.3d 760, cert. den. 91 S.a. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 
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26. Tol—CJS. quoted at Iai(th in William B. Pat- 
ton Towing Company v. Spiller, 440 S.W.2d 869, 
871. 

27. U-S.—Bultema Dock & Dredge Co. v. S. S. David 
P. Thompson, D.C.Mich., 252 F.Supp. 881—Jones 
Towing, Inc. v. U.S., D.C.La., 277 F.Supp. 839. 

N.Y.—Arnold’s Inn, Inc. v. Morgan, 310 N.Y.S.2d 541, 
63 Misc.2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 

Wash.—^Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.L.R.3d 760, cert. den. 91 S.Ct. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

However, there is some authority 
which does not extend the right of 
passage to dry land at periods of low 

29.5. Mass.—Opinion of the Justices, 313 N.E.2d 561, 
365 Mass. 681. 
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48. U.S.—Coastal Petroleum Co. v. U.S., 524 F.2d 
1206, 207 a.Cl. 701, cert. den. 101 S.a. 567, 449 
U.S. 1011, 66 L.Ed.2d 469, and 102 S.Ct. 1770, 
456 U.S. 915, 72 L,Ed.2d 174. 

§ 21. Relinquishment of Right or 
Control Thereof 

54. CaL—^People ex rel. Younger v. El Dorado Coun¬ 
ty, 157 Cal.Rptr. 815, 96 C.A.3d 403. 

Wis.--State v. Village of Lake Delton, App., 286 
N.W.2d 622, 93 Wis.2d 78. 
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63. Benefit in aid of coinmerce must not be 
outweighed by greater injury elsewhere 

N.Y.—People of Town of Smithtown v. Poveromo, 336 
N.Y.8.2d 764, 71 Misc. 2 d 524, revd, on oth. grds. 
359 N.Y.S, 2 d 848, 89 Misc.2d 42. 

§ 22. Manner of Exercise of Right 

66 . N.Y.—People v, Waite, 425 N.Y.S. 2 d 462, 103 
Misc. 2 d 204. 

68 . Fla.—State ex rel. Wilcox v. T.O.L., Inc., App., 
206 So.2d 69. 

Or.—^Morse v. Division of State Lands, 572 P.2d 1075, 

31 Or. App. 1309. 
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72.5. Wis.—State v. Village of Lake Delton, App., 
286 N.W.2d 622, 93 Wis.2d 78. 

76.5. Mich.—McCardel v. Smolen, 250 N.W.2d 496, 

71 Mich.App. 560, affd. in part, vac. on oth. grds. 
and remd. in part 273 N.W.2d 3, 404 Mich. 89. 

§ 25. Use of Shores and Banks 
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99 JO. U.S.—U.S. v. Sexton Cove Estates, Inc., C.A. 
Fla., 526 F.2d 1293. 
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5. Prescriptiye right as easement in gross or 
personal right 

Idaho—West v. Smith, 511 P.2d 1326, 95 Idaho 550. 

§ 27. Right to Maintain 
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21. U.S.—^Morris v. Tennessee Val. Authority, D.C. 
Fla., 345 F.Supp. 321. 

21.5. Claim of right or lawftil antiiority 

U.S.—Kohlasch v. New York State Thruway Authority, 
D.CN.Y., 516 F.Supp. 769. 

22. U.S.—U.S. v. New York Cent R. Co., 252 
F.Supp., D,C.h4ss., 508, affirmed New York 
Cent R. Co. v. U.S., D.C.Mass., 358 F.2d 747, 
affd., C.A. 358 F.2d 747. 


Md.—^Mayor and Aldermen of City of Annapolis v. 
Annapolis Waterfront Co., 396 A.2d 1080, 284 Md. 
383. 

Duty to maintain 

U.S.—Qty of New Orleans for Use and Benefit of 
Sewerage and Water Bd. of New Orleans v. Ameri¬ 
can Commercial Lines, Inc., C.A.La., 662 F.2d 
1121. 

23. Tex.—William v. B. Patton Towing Co. v. Spiller, 
Civ.App., 440 S.W.2d 869. 

page 139 

33J. U.S.—Orange Beach Water, Sewer, and Fire 
Protection Authority v. M/V Alva, C.A.Ala., 680 
F.2d 1374. 

U.S. V. New York Cent. R. Co., D.C.Mass., 252 
F,Supp. 508, affirmed New York Cent. R. Co. v. 
U.S., D.C.Mass., 358 F.2d 747, affd. C.A., 358 F.2d 
747—^American Zinc Co. v. Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.C 99, 404 U.S. 855, 30 
L.Ed.2d 95—Board of Com’r of Port of New Or¬ 
leans V. M/V Agelos Michael, D.C,La., 390 
F.Supp. 1012. 

‘^Artificial islands and fixed structures’* 

U.S.—U.S. v, Ray, D.CFla., 294 F.Supp. 532, affd. in 
part, revd. in part on oth. grds., C.A., 423 F.2d 16. 

Dike 

U.S.—Citizens Committee for Hudson Val. v. Volpe, 
C.A.N.Y., 425 F.2d 97, cert. den. 91 S.Q. 237, two 
cases, 400 U.S. 949, 27 L.Ed.2d 256. 

Judicial review 

U.S.—U.S. V. Kane, CA.N.Y., 602 F.2d 490. 

Purpose 

U.S.—U.S. v. Logan & Craig Charter Service, Inc., 
CA.Mo., 676 F.2d 1216. 

37. U.S.—U.S. v. Stoeco Homes, Inc., C.A.N.J., 498 
F.2d 597, cert. den. 95 S.a. 1124, 420 U.S. 927, 
43 L.Ed.2d 397. 

40. Refhsal of permit held improper 

U.S.—Coastal Petroleum Co. v. Secretary of Army of 
U.S., D.C.Fla., 315 F.Supp. 845, cert, question 
noted, C.A., 489 F.2d 777, reh. den. 491 F.2d 973, 
cert. den. 95 S.O. 73,419 U.S. 842, 42 L.Ed.2d 70, 
certified question withdrawn C.A., 536 F.2d 1030, 
app. after remand, 547 F.2d 288. 

41. Factual basis for conclusion required 

Wis.—Kosmatka v. Department of Natural Resources, 
253 N.W.2d 887, 77 Wi8.2d 558. 

42. Privately owned canal within prohibition 

U.S,—Dow Chemical Co. v. Dixie Carriers, Inc,, D.C. 
Tex., 330 F.Supp. 1304, affd., CA., 463 F.2d 120, 
cert. dcii. 93 S.Q. 525, 409 U.S. 1040, 34 L.Ed.2d 
490. 

43. La.—State ex rel. Guste v. Two O’clock Bayou 
Land Co., Inc., App,, 365 So.2d 1174, writ den.. 
Sup., 367 So.2d 387. 

45, U.S.—^American Zinc Co. v. Foster, D.C.Mi88., 
313 F.Supp. 671, mod. on oth. grds., C.A., 441 
F.2d 1100, cert, deh. 92 S.a. 99, 404 U.S. 855, 30 
L.Ed.2d 95. 

Coast Guard regulations 

U.S.—Bultema Dock & Dredge Co, v. S. S. David P. 
Thompson, D.CMich., 252 F.Supp. 881. 

Wash.—Van Deursen v. Dunlap Towing Co., 362 P.2d 
666, 17 Wash.App. 281. 

§ 28. Duty to Remove 
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50. Duty to pay 

U.S.—U.S. V. Raven, C!.A.FIa., 500 F.2d 728, cert. den. 

95 S.a. 809, 419 U.S. 1124. 42 L.Ed.2d 824 . 

51. U.S.—Hamburger v. U.S., D.C.Md., 318 F.Supp. 
103. 

56. Land occupied by tenant 

U.S.—U.S. V. Penna Paving Co., C.A.N.Y., 332 F.2d 
754. 
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§ 29. Liability for Iiguries to Ob¬ 
structions 
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65. U.S.—^U.S. v. Tug Colette Malloy, CA.Tcx., 507 
F.2d 1019. 

Board of Com’r of Port of New Orleans v. M/V 
Agelos Michael, D.CLa., 390 F.Supp. 1012. 

§ 31. Breakwaters, Jetties, and 
Cribs 
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81. U.S.—American Zinc Co. v. Foster, D.CMiss., 
313 F.Supp. 671, mod. on oth. grds., C.A., 441 
F.2d 1 lOO, cert. den. 92 S.Ct 99, 404 U.S. 855, 30 
L.Ed.2d 95. 

87. Fla.—Dockie v. Wood-Hopkins Contracting Co 
App., 245 So.2d 663. 

ConstructiTe knowledge of critical information 

U.S.—McMUin v. U.S., D.CDel., 290 F.Supp. 351. 

The duties of the owner of a dam¬ 
aged pier have been considered.^^-’ 

87 J. Removal of debris and periodic inspec¬ 
tion 

U.S.—U.S. V. Maidman, D.C.N.Y., 340 F.Supp. 395. 

§ 32. Bridges 
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91, U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689. 

91.5. U.S.—Penn Central Co. v. Buckley & Co,, C.A. 
N.J., 415 F.2d 762. 

St. Louis-San Francisco Ry. Co. v. Motor Vessel 
D. Mark, D.C.Ala., 243 F.Supp. 689. 

95. 33 U.S.C.A. § 502 was amended in 1982 by sub¬ 
stituting “Secretary of Transportation” for “Secre¬ 
tary of War”. 

§ 33 . Authority to Construct 
or Maintain 
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2. La.—^Board of Com’rs of Port of New Orleans v. 
Gypsum Transp., Limited, App., 263 So.2d 385, 
writ den. 266 So.2d 442, 262 La, 1155. 

5.5. U.S.—Seaboard Coast Line R. Co. v. Coleman, 
C.A.Ga.. 562 F.2d 1008. 
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7. Wis.—Capt Soma Boat Line, Inc. v. City of Wis¬ 
consin Dells, 203 N.W.2d 369, 56 Wis.2d 838. 

Test of authority to construct bridge, etc. 

U.S.—Levingston Shipbuilding Co. v. Ailes, D.CTcx., 
239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

page 146 

20.5. U.S.—Seaboard Coast Line R. Co. v. Coleman, 
C.A.Ga., 562 F.2d 1008. 

21. Apportionment of costs: direct and special 
benefits 

U.S.—^Tennessee Val. Authority v. Southern Ry. Co., 
D.C.Ala., 257 F.Supp. 121. 

23. Purpose of statute 

La.—Board of Com’rs of Port of New Orleans v. Gyp¬ 
sum Transp., Limited, App., 263 So.2d 385, writ 
den. 266 So.2d 442, 262 La. 1155. 

32. Conditional approval 

U,S.- 7 Laurit 2 en v. Chesapeake Bay Bridge and Tunnel 
Dist.. D.C.Va., 259 F.Supp. 633. 

Secretary of army and of transportation 

U.S.—atizens Committee for Hudson Valley v. Volpe, 
D.C.N.Y., 302 F.Supp. 1083, affd., CA., 425 F.2d 
97, cert. den. 91 S.a 237, two cases, 400 U.S. 949, 

27 L.Ed.2d 256. 
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NAVIGABLE WATERS § 40 
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Authority delegated to Cooimandant of the 
Coast Guard 

U.S.—Sisselman v. Smith, C.A.NJ., 432 F.2d 750. 

No adversary hearing required 
U.S.—Sisselman v. Smith, C.A.N.J., 432 F.2d 750. 
Approval of Coast Guard not necessary 
U.S.—Named Individual Members of San Antonio Con¬ 
servation Soc. V. Texas Highway Dept., C.A.Tex., 
496 F.2d 1017, cert. den. 95 S.Ct. 1123, 420 U.S. 
926, 43 L.Ed.2d 396. 

Abuse of discretion shown 
U.S.—State of Del. v. Bender, D.C.Del., 402 F.Supp. 
1066. 

Hearing 

U.S.—State of Del. v. Bender, D.C.Del., 402 F.Supp. 
1066. 

Review 

U.S.—State of Del. v. Bender, D.C.Del., 402 F.Supp. 
1066. 

Permission of Coast Guard 

U.S.—Citizens for Mass Transit, Inc. v. Adams, D.C. 
U., 492 F.Supp. 304, affd. C.A., 630 F.2d 309. 
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35. Hearing held not arbitrary 

(1) Other matters. 

U.S.—Sisselman v. Smith, C.A.N.J., 432 F.2d 750. 

40. U.S.—Puente de Reynosa, S.A. v. City of McAl¬ 
len, C.A.Tex., 357 F.2d 43. 

§ 34. -Manner of Construction 
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52. U.S.—Petition of Canal Barge Co., D.C.Miss., 323 
F.Supp. 805, affd. in part, revd. in part on oth. 
grds., C.A., 480 F.2d 11, op, am. on oth. grds, 513 
F,2d 911. 

Proposed bridge held to conform with statute 
U.S.—Lcvingston Shipbuilding Co. v. Ailes, C.A.Tex., 
358 F.2d 944. 

53. U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689. 
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73. U.S.—Southern Pacific Transp. Co. v. Tug Capt. 
Vick, D.C.La., 443 F.Supp. 722. 
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82. Construction as authorized by Congress 
held not unconstitutional 

U.S.—Levingston Shipbuilding Co. v, Ailes, C.A.Tex., 
358 F.2d 944. 

§ 35 . -Injuries and Liabilities 
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43. Negligence of contractor removing bridge 

U.S.—Marine Contracting & Towing Co. v. McMeekin 
Const. Co., D.C.S.C., 302 F.Supp. 804. 

7. U.S.—U.S. V. Illinois Terminal R. Co., D.C.Mo., 
501 F.Supp. 18. 

State not ^rson” 

U.S.—Biggie V. State of Cal., C.A.Cal., 577 F.2d 579. 
14. U.S.—Complaint of Tug Helen B. Moran, Inc., 
C.A.N.Y., 560 F.2d 527. 

State of Or. By and Through State Highway 
Commission v. Tug Go-Getter, D.C.Or., 299 
F.Supp. 269, mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 

Comparative negligence 

U.S.—Complaint of Tug Helen B. Moran, Inc., C.A. 
N.Y., 607 F.2d 1029. 

Where a bridge is constructed with¬ 
out obtaining the requisite permit a 
different rule as to liability obtains.'^-^ 


16.5. U.S.—^Dow Chemical Co. v. Dixie Carriers, 
Inc., D.CTex., 330 F.Supp. 1304, affd., C.A., 463 
F.2d 120, cert. den. 93 S.a. 525, 409 U.S. 1040, 
34 L.Ed.2d 490. 
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26. Army department regulations 
(2) U.S.—Petition of Kinsman Transit Co., C.A. 
N.Y., 338 F.2d 708, cert. den. 85 S.Ct. 1026, 380 U.S. 
944, 13 L.Ed.2d 963. 

(4) U.S.—Petition of Kinsman Transit Co., C.A. 
N.Y., 338 F.2d 708, cert. den. 85 S.Q. 1026, 380 U.S. 
944, 13 L.Ed.2d 963. 

28. U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689— 
McKie Lighter Co. v. City of Boston, D.C.Mass., 
335 F.Supp. 663. 

Limited opening not statutory obstruction 

U.S.—In re Great Lakes Towing Co., D.C.Ill., 348 
F.Supp. 549, affd., C.A., 505 F.2d 579. 
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29.5. U.S.—People of State of Cal. By and Through 
Dept, of Public Works v. Italian Motorship Ilice, 

C. A.Cal., 534 F.2d 836. 

30. U.S.—Erie Lackawanna Ry. Co, v. Timpany, C.A. 
N.Y., 495 F.2d 830. 

St. Louis-San Francisco Ry. Co. v. Motor Vessel 

D. Mark, D.C.Ala., 243 F.Supp. 689. 

30.15. U.S.—^Erie Lackawanna Ry. Co. v. Timpany, 

C. A.N.Y.. 495 F.2d 830. 

31. U.S.—Erie Lackawanna Ry. Co. v. Timpany, C.A. 
N.Y., 495 F.2d 830. 

St. Louis-San Francisco Ry. Co. v. Motor Vessel 

D. Mark, D.C.Ala., 243 F.Supp. 689. 

Proper signal 

U.S.—People of State of Cal. By and Through Dept, of 
Public Works v. Italian Motorship Ilice, C.A.Cal., 
534 F.2d 836. 

33.5. U.S.—Petition of Kinsman Transit Co., C,A. 
N.Y., 338 F.2d 708, cert. den. 85 S.Ct. 1026, 380 
U.S. 944, 13 L.Ed.2d 963. 

34. U.S.—Erie Lackawanna Ry. Co. v. Timpany, C.A. 
N.Y., 495 F.2d 830. 

U.S. V. Sabine Towing & Transp. Co., D.C.La., 
289 F.Supp. 250—Doty v. U.S., D.C.Ill., 531 
F.Supp. 1024. 

Duty to signal 

(1) U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689. 

35. Burden of showing causation 

U.S.—People of State of Cal. By and Through Dept, of 
Public Works v. Italian Motorship Ilice, C.A.Cal, 
534 F.2d 836. 

Justification as defense to tort liability 
U.S.—McKie Lighter Co. v. City of Boston, D.C.Mass., 
335 F.Supp. 663. 

Deficient opening not act of negligence 

U.S.—In re Great Lakes Towing Co., D.C.Ill, 348 
F.Supp. 549, affd., C.A., 505 F.2d 579. 

36. No negligence 

U.S.—Chicago & Western Indiana R. Co. v. Motorship 
Buko Maru, C.A.I11., 505 F.2d 579. 

Where captain knew of limited operation 

U.S.—Complaint of Tug Helen B. Moran, Inc., D.C. 
N.Y., 420 F.Supp. 1282, revd. on oth. grds. C.A., 
5.60 F.2d 527. 
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56. U.S.—^Erie Lackawanna Ry. Co. v. Timpany, C.A. 
N.Y., 495 F.2d 830. 

Deficiency resulting from limitation of liabUity 

(1) U.S,—Petition of Kinsman Transit Co., C.A. 
N.Y., 338 F.2d 708, cert. den. 85 S.Ct. 1026, 380 U.S. 
944, 13 L.Ed.2d 963. 

(2) U.S.—Petition of Kinsman Transit Co., C.A. 
N.Y., 338 F.2d 708, cert. den. 85 S.Ct. 1026, 380 U.S. 
944, 13 L.Ed.2d 963. 
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66. U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689. 
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67. U.S.—St. Louis-San Francisco Ry. Co. v. Motor 
Vessel D. Mark, D.C.Ala., 243 F.Supp. 689. 
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88. U.S.—^Hart and Miller Islands Area Environmen¬ 
tal Group, Inc. v. Corps of Engineers of the U.S. 
Army, D.C.Md., 505 F.Supp. 732. 

§ 37(2).-Under Statutes 

91.50. Tex.—Garrison v. Bexar-Mcdina-Atascosa 
Counties Water Imp. Dist., No. 1, Civ.App., 404 
S.W.2d 376, err. ref. no. rev. err. Sup., 407 S.W.2d 
771. 

“Waters within the state” 

Va.—Vaughan v. Virginia Elec. & Power Co., 178 
S.E.2d 682, 211 Va. 500. 
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Standard for determination 

D.C.—^Atchison, T. & S.F.Ry. Co. v. Callaway, D.C., 
382 F.Supp. 610. 

Idaho—State ex rel Haman v. Fox, 594 P.2d 1093, 100 
Idaho 140. 
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5. U.S.—Libby Rod and Gun Club v. Poteat, C.A. 

Mont., 594 F.2d 742. 

6. U.S.—Citizens Committee for Hudson Valley v. 

Volpe, D.C.N.Y., 302 F.Supp. 1083, affd., C.A., 
425 F.2d 97, cert. den. 91 S.Ct. 237, two cases, 400 
U.S. 949, 27 t.Ed.2d 256. 

National Environmental Policy Act 
U.S.—Environmental Defense Fund, Inc. v. Corps of 
Engineers of U.S. Army, D.C.Ark., 325 F.Supp. 
749, conclusion reaffirm^ 342 F.Supp. 1211, affd., 
C.A., 470 F.2d 289, cert. den. 93 S.Ct. 2949, 412 
U.S. 931, 37 L.Ed.2d 160. 

§ 37(3).-Conditions or 

Reservations 

page 163 

12. U.S,—U.S. V. 5.96 Acres of Land. C.A.Wash., 593 
F.2d 884. 

§ 37(5).-Repairs and Al¬ 

terations 
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17. U.S.—U.S. V. DeFelice, C.A.La., 641 F.2d 1169, 
cert. den. 102 S.Ct. 474, 454 U.S. 940, 70 L.Ed.2d 
247. 

§ 38 , -Manner of Construction 

32. Necessity for construction of portage 
around dam 

U.S.—Little V. U.S., D.C.La., 290 F.Supp. 581. 

§ 39 . -As Constituting Obstruc¬ 

tion or Nuisance 

page 165 

39. Obstructions to navigation and passage of 
fish 

Me.—Dumont v. Speers, 245 A.2d 151. 

§ 40. -Injuries Caused by Dam 

47. U.S.—Gulf Shore Seafood & Co., Inc. v. Cities 
Service Co., C.A.Fla., 501 F.2d 957. 

48. Negligence shown 

U.S.—Alter Co. v. U.S., D.C.Iowa, 412 F.Supp. 73. 

51.5. U.S.—Beeler v. U.S,, D.CPa., 256 F.Supp. 771. 
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§ 40 NAVIGABLE WATERS 
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Sufficiency of warning 

U.S.~Little V. U.S„ D.C.La., 290 RSupp. 581. 

51.10. U.S.—Gemp v. U.S., C.A.Ohio, 684 F,2d 404. 
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57.10. U.S.—Key Sales Co. v. South Carolina Elec. & 
Gas Co., C.A.S.C., 422 R2d 389. 
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60.5. U.S.—Alter Co. v. U.S., D.C.Iowa, 412 RSupp. 

73. 

Acts not contributing cause 

U.S.—Little V. U.S., D.CLa., 290 RSupp. 581. 

63. U.S.—Key Sales Co. v. South Carolina Elec. & 
Gas Co., C.A.S.C., 422 R2d 389. 


64. U.S.—U.S. V. Ohio Val. Co., Inc., C.A.Ind., 510 
R2d 1184—U.S. V. Federal Barge Lines, Inc., 
C.A.Mo., 573 F.2d 993—U. S. v. Logan & Craig 
Charter Service, Inc., C.A.Mo„ 676 R2d 1216. 
La.—Southern Natural CJas Co. v. Gulf Oil Corp., 
App., 320 So.2d 917, cert. den. 324 So.2d 812. 


The regulation of pollution of the waters of the 
United States, without regard to any effect on the 
obstruction or impedance of navigation, is dis¬ 
cussed in C.J.S. Health and Environment. 


§ 42. Deposits of Refuse 

<7. Wffih—Wilbour V. Gallagher, 462 P.2d 232, 77 
Wash.2<i 306, 40 A.L.R.3d 760, cert. den. 91 S.Ct. 
119, 400 U.S. 878, 27 LEd.2d 115. 

Prohibits deliberate fills only 

Wis.—State v. Deetz, 224 N.W.2d 407, 66 Wis.2d 1. 

PrescriptiTe right to discharge effluent from 
drain 

U.S.—Kohlasch v. New York State Thruway Authority, 
D.C.N.Y., 516 RSupp. 769. 

page 168 

73,50. U.S.—U.S. V. American Cyanamid Co., D.C 
N.Y., 354 RSupp. 1202, affd., C.A.. 480 F.2d 
1132. 

Water Quality Act held not to supersede prohibitions 

of Rivers and Harbors Act. 

U.S.—U.S. V, Interlake Steel Corp., D.C.IIL, 297 
RSupp. 912. 

Federal Water Pollution Act held not to supersede 

provisions of Rivers and Harbors Act. 

U.S.—U.S. V. Maplewood Poultry Co., D.C.Me., 327 
F.Supp. 686. 

Permits 

U.S.—U.S. V. Stoeco Homes. Inc., C.AN.J,, 498 F.2d 
597, cert, den, 95 S.Q. 1124, 420 U.S. 927, 43 
L.Ed.2d 397—Reserve Mining Co. v. Environmen¬ 
tal Protection Agency, C.A.Minn., 514 F.2d 492, 
mod. on oth. grds. 529 R2d 181, on remand, D.C, 
408 F.Supp. 1212. 

Bass Anglers Sportsman’s Soc. of America v, 
U.S. Plywood-Champion Papers, Inc., D.C.Tex., 
324 F.Supp. 302—U.S. v. Pennsylvania Indus. 
Chemical Corp., D.CPa., 329 RSupp. 1118, revd. 
on oth. grds., C.A., 461 F,2d 468, mod. on oth. 
grds. 93 S.a. 1804, 411 U.S. 655, 36 L.Ed. 567— 
Conunittee for Consideration of Jones Falls Sewage 
System V. Train, D.CMd., 375 RSupp. 1148, affd., 
CA, 539 R2d 1006. 

73.55. Dredging activities beyond scope of per¬ 
mit 

U.S.—ChamWs-Liberty Counties Nav. Dist. v. Parker 
Bros. 8l Co., D.C.Tex., 263 F.Supp. 602. 

73.60. U.S.—U.S. v. Kentland-Elkhom Coal Corp., 
D.C.Ky., 353 F.Supp. 451—U.S. v. Lewis, D.C. 
Ga., 355 RSupp. 1132. 

74. U.S.—Guthrie v. Alabama By-Products Co., D.C. 
Ala., 328 F.Supp. 1140, affd., C.A., 456 F.2d 1294, 
cert den. 93 S.Ct 1352, 410 U.S. 946, 35 L.Ed.2d 
613, reh, den. 93 S.Q. 1524, 411 U.S. 910, 36 
L.Ed.2d 201—Kalur v. Resor, D.C.Del., 335 
F.Supp. 1. 

Purpose to promote or protect commerce 

U.S.—U.S. V. Crow Pope & Land Enterprises, Inc., 
D.CGa., 340 F.Supp. 25. App. dism., C.A., 474 
F.2d 200. 

Atlantic Ocean within prohibition 

U.S.—U.S. V, City of Asbuiy Park, D.C.NJ., 340 
F.Supp, 555. 

75. U.S.—Guthrie v, Alabama By-Products Co., D.C. 
Ala., 328 F.Supp. 1140, affd., CA, 456 R2d 1294, 
cert. den. 93 S.Ct 1352,410 U.S. 946, 35 L.Ed.2d 


613, reh. den. 93 S.Ct 1524, 411 U.S. 910, 36 
L.Ed.2d 201. 

78. U.S.—U.S. V. Dexter Corp., C.A.Ill., 507 F.2d 
1038—Reserve Mining Co. v. Environmental Pro¬ 
tection Agency, C.A.Mmn., 514 F.2d 492, mod. on 
oth. grds. 529 F.2d 181, on remand, D.C., 408 
F.Supp. 1212. 

U.S. V. U.S. Steel Corp., D.CIll., 356 F.Supp. 
556. 

Deposit of refuse into tributary of tributary of 
navigable water held within prohibition 

U.S.—U.S. V. Hercules, Inc., Sunflower Army Ammuni¬ 
tion Plant, Lawrence, Kan., D.C.Kan., 335 RSupp. 
102 . 

“Person” may be corporation 

U.S.—U.S, V. Skil Corp,, D.CIll., 351 F.Supp. 295. 

Scope of exception 

U.S.—U.S. V. Lindsay, D.C.N.Y., 357 F.Supp. 784. 

Necessity that discharge into tributary reach 
navigable water 

U,S.—U.S. V. American Cyanamid Co., D.C.N.Y., 354 
RSupp. 1202, affd., CA, 480 F.2d 1132. 

Promulgation of regulatory permit program not 
necessary to violation 

U.S.—U.S. V. Pennsylvania Indus. Chemical Corp., Pa., 
93 S.Ct. 1804, 411 U.S, 655, 36 L.Ed.2d 567. 

Secretary*s permit discretionary 

U.S.—U.S. V. Pennsylvania Indus. Chemical Corp., Pa., 
93 S.Q. 1804, 411 U.S. 655, 36 L.Ed.2d 567. 
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Other purposes and effects of the 
statute have been considered.’* * 

78.1, U.S.—Reserve Mining Co. v. Environmental 
Protection Agency, CA.Minn., 514 F.2d 492, 
mod. on oth. grds. 529 R2d 181, on remand, D.C., 
408 RSupp, 1212. 

U.S. v. U.S, Steel Corp., D.CInd., 328 RSupp. 
354. 

Not intended to afford protection from kinds of 
pollution traditionally dealt vrith under law 
of nuisance 

U.S.—Guthrie v. Alabama By-Products Co., D.C.Ala., 
328 F.Supp. 1140, affd., CA, 456 F.2d 1294, cert, 
den. 93 S.Q. 1352, 410 U.S. 946, 35 L.Ed.2d 613, 
reh. den. 93 S.Ct 1524, 411 U.S. 910, 36 L.Ed.2d 
201 . 

Purpose to codify prior statutes 

U.S.—U.S. V. Pennsylvania Indus, Chemical Corp., Pa., 
93 S.Q. 1804, 411 U.S. 955, 36 L.Ed.2d 567. 

Exemption of log driving activities where princi- 
pjd means of navigation 

U.S.—U.S. V. Kennebec Log Driving Co., D.C.Me., 356 
F.Supp. 344, vac. on oth. grds., CA, 491 F.2d 562, 
cert, den, 94 S.Q. 2607, 417 U.S. 910, 41 L.Ed.2d 
214, on remand 399 RSupp. 754, affd. 530 F.2d 
446, cert. den. 97 S.Q. 70, 429 U.S., 821, 50 
L.Ed.2d 82. 


Effect of authority to regulate dumping under 
latter statute 

U.S.—U.S. V. Pennsylvania Indus. Chemical Corp., Pa., 
93 S.Ct. 1804, 411 U.S. 655, 36 L.Ed.2d 567. 
78.5. U.S.—^U.S. V. Kentland-Elkhom Coal Corp., 
D.C.Ky., 353 F.Supp. 451—U.S. v. Consolidation 
Coal Co., D.CW.Va,, 354 RSupp. 173. 

Gasoline even though commercially valuable be¬ 
fore discharged into water 
U.S.—U.S. V. Standard Oil Co., Fla., 86 S.Q. 1427, 384 
U.S. 224, 16 L.Ed.2d 492. 

Ammonia held to be refuse 

U.S.—U.S. V. Hercules, Inc., Sunflower Army Ammuni¬ 
tion Plant, Lawrence, Kan., D.C.Kan,, 335 F.Supp. 
102 . 

Sludge held not sewage 

U.S.—U.S. V. City of Asbury Park, D.C.N.J., 340 
F.Supp. 555. 

Industrial waste not sewage 

U.S.—U.S. V. Genoa Co-op. Creamery Co., D.CWis., 
336 F.Supp. 539. 

Indirect deposit through municipal sewer 
U.S.—U.S. V. Granite State Packing Co., C.A.N.H., 470 
F.2d 303. 

Peeled bark and sunken logs 

U.S.—U.S. V. Kennebec Log Driving Co., D.C.Me., 356 
F,Supp. 344, vac. on oth. grds., C.A., 481 F.2d 562, 
cert. den. 94 S.Ct. 2607, 417 U.S. 910, 41 L.Ed.2d 
214, on remand 399 RSupp. 754, affd. 530 F.2d 
446, cert. den. 97 S.Ct 70, 429 U.S. 821, 50 
L.Ed.2d 82. 

Taconite “tailings” 

U.S.—Reserve Mining Co. v. Environmental Protection 
Agency, C.A.Minn., 514 F.2d 492, mod. on oth. 
grds. 529 R2d 181, on remand, D.C, 408 F.Supp. 
1212. 

Public works exception 

U.S.—Zieskc v. Butz, D.C.Alaska, 406 F.Supp. 258. 

Specified monetary amount each day the viola¬ 
tions occur 

U.S.—U.S. V. Allied Chemieri Corp., D.C.Va., 420 
F.Supp. 122. 

The statute is meant to punish each 
separate act of discharging or depositr 
ing refuse, not the discharge itself.’*-^® 

78 JO. U.S.—U.S. V. Alied Chemical Corp., D.C.Va., 
420 F.Supp. 122. 

81. U.S.—U.S. V. Esso Standard Oil Co. of Puerto 
Rico, C.A.Virgin Islands, 375 R2d 621. 

Statutes providing for state pro¬ 
grams as to water quality control do 
not authorize discharges prohibited by 
the Rivers and Harbors Act,*’ *^ but the 
authority of the Secretary of the Army 
to permit discharges under the earlier 
statute is restricted by water quality 
standards under the later Acts.*’** 
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87.10. U.S.—U.S. V. Pennsylvania Indus. Chemical 
Corp., Pa., 93 S.Ct. 1804, 411 U.S. 655, 36 
L.Ed.2d 567. 

87.11. U.S.—^U.S. V. Pennsylvania Indus. Chemical 
Corp., Pa., 93 S.Ct. 1804, 411 U.S. 655, 36 
L.Ed.2d 567. 

88. Exception of liquid discharge from sewers 

U.S.—U.S. V. Lindsay, D.C.N.Y., 357 F.Supp. 784. 

89. Other substances included 

U.S.—U.S. V. Vulcan Materials Co., D.C.N.Y., 320 
F.Supp. 1378. 
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98.5. The Oil Pollution of 1924, 33 U.S.C.A. §§ 431- 
437 was repealed. 

98.15. U.S.—U.S. V. LeBeouf Bros. Barge Co., C.A. 
La., 368 F.2d 221. 

2. Not immune from civil penalty 

U.S.—^U.S. V. Le Beouf Bros. Towing Co., Inc., C.A. 
La., 537 F.2d 149, reh. den. 541 F.2d 282, cert, 
den. 97 S.Ct. 1688, 430 U.S. 987, 52 L.Ed.2d 383. 

3. What constitute unavoidable accident 

(2) U.S.—U.S. V. Barge Boulder, D.C.La., 238 
F.Supp. 748, affd., C.A., 343 F.2d 175. 

(4) U.S.—U.S. V. Barge Boulder. D.C.La., 238 
F.Supp. 748, affd., C.A., 343 F.2d 175. 

§ 43. Ropes, Cables, Pipes, and Nets 
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9. Issuance of permit for erection of power 
lines 

Conn.—Hartford Elec. Light Co. v. Water Resources 
Commission, 291 A.2d 721, 162 Conn. 89. 

15. U.S.—Oele V. Chevron Oil Co., C.A.U., 574 F.2d 
243, app. after remand 616 F.2d 146. 

16. U.S.—Petition of Potomac Sand & Gravel Co., 
D.C.Md., 253 F.Supp. 268. 

La.—Richards v. Marlow, App., 347 So.2d 281, writ 
den., Sup., 350 So.2d 676. 

Operation and effect of permits for pipelines 

U.S.—Pacific Gas & Elec. Co. v. S. S. Lompoc, D.C. 
Cal., 291 F.Supp. 767. 

Duty to maintain in accordance with permit 
U.S.—Gulf Oil Corp. v. Tug Gulf Explorer, D.C,La., 
337 F.Supp. 709, affd., C.A., 472 F.2d 1406. 

Permits 

U.S.—Pacific Northwest Bell Tel. Co. v. U.S., C.A. 
Wash., 549 F.2d 1313, cert, den. 98 S.Ct. 62, 434 
U.S., 820, 54 L.Ed.2d 76. 
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25. Marking approximate location sufficient 
U.S.—Petition of Potomac Sand & Gravel Co., D.C. 
Md., 253 F.Supp. 268. 

26.5. U.S.—^Transcontinental Gas Pipe Line Corp. v. 
Mobile Drilling Barge Mr. Charlie, CA.La., 424 
F.2d 684, cert. den. 91 S.Q. 65, 400 U.S. 832, 27 
L.Ed.2d 64. 

§ 44. Vessels, Rafts, and Ferries 

28. U.S.—^U. S. V. Logan & Craig Charter Service, 
Inc., C.A.MO., 676 F.2d 1216. 
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32. U.S.—Caspar v. U.S., D.C.Mass., 460 F.Supp. 
656. 

Mass—O’Shaughnessy v. Bcsse, 389 N.E.2d 1049, 7 
Mass.App. 727. 

Navigable 

U.S.—U.S. V. Raven, CA.Fla., 500 F.2d 728, cert. den. 
95 S.a. 809, 419 U.S. 1124, 42 L.Ed.2d 824. 

33.5. U.S.—Orange Beach Waier, Sewer, and Fire 
Protection Authority v. M/V Alva, C.A.Ala., 680 
F .24 1374. 
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§ 45(1). Wrecks 

41. U.S.—University of Texas Medical Branch at Gal¬ 
veston V. United States, C.A.Tex., 557 F.2d 438, 
cert. den. 99 S.Ct. 84, 429 U.S. 820, 58 L.Ed.2d 
111 . 

In re Sincere Nav. Corp., D.C.La., 327 F.Supp. 
1024—Ingram Corp. v. Ohio River Co., D.C*Ohio, 
382 F.Supp. 481, affd., CA., 505 F.2d 1364. 

43. Ga.—Sasser v. Lester. 264 S.E.2d 728, 153 Ga. 
App. 220. 
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47. U.S.—Humble Oil & Refining Co. v. Tug Crochet, 
D.C.La., 288 F.Supp. 147, affd., C.A., 422 F.2d 
602. 

48.5. 31 U.S.C.A. § 409 was repealed. 

U.S.—Marine Towing, Inc. v. Red Star Towing 8c 
Transp. Co., D.CN.Y., 381 F.Supp. 619. 

Defining responsibilities with respect to ob¬ 
structions 

U.S.—clones Towing, Inc. v. U.S., D.C.La, 277 F.Supp. 
839. 

Remedies and procedures of statute not exclu¬ 
sive 

U.S.—Wyandotte Transp. Co. v. U.S., La., 88 S.Q. 379, 
389 U.S. 191, 19 LEd.2d 407. 

The standard of care imposed upon 
owners of wrecks by the Wreck Stat¬ 
ute is very high."^* *® 

48.10. U.S.—Marine Towing, Inc. v. Red. Star Tow¬ 
ing & Transp. Co., D.C.N.Y., 381 F.Supp. 619. 

§ 45(2). -Duty to Remove 

48.50. Purpose of statute 
U.S.—Offshore Transp. Corp. v. U.S., D.C.La., 465 
F.Supp. 976. 

49. Statute held mandatory 

U.S.—In re Pacific Far East Line, Inc., D.C.Cal., 314 
F.Supp. 1339, affd., C.A., 472 F.2d 1382. 

49.5. U.S.-U.S. V. Cargill, Inc., C.A.La., 367 F.2d 
971, affd. 88 S.Ct. 379, 389 U.S. 191, 19 L.Ed.2d 
407—Humble Oil & Refining Co. v. Tug Crochet, 

C. A.La., 422 F.2d 602. 

National Metal & Steel Corp. v. Tug Mariner, 

D. C.Cal., 341 F.Supp. 249—^In re Marine Leasing 
Services, Inc., D.C.La., 328 F.Supp. 589, affd., 
C.A., 471 F.2d 255. 

Floating dry dock, etc. 

Since the publication of Corpus Juris Secundum the 
case of U.S. v. Bethlehem Steel Co. cited to the note has 
been reversed the court holding that a floating dry dock 
is a vessel within statute. 

U.S.—^U.S. V. Moran Towing & Transp. Co,, C.A.Md., 
374 F.2d 656, vac. on oth. grds. 88 S.Ct. 689, 389 
U.S. 575, 19 L.Ed.2d 775, on remand 409 F.2d 961. 
(2) Held to be vessel or other craft within statute. 
U.S.—U.S. V. Moran Towing & Transp. Co., C.A.M.D,, 
374 F.2d 656, vac. on oth. grds. 88 S.Ct. 689, 389 
U.S. 575,19 L.Ed.2d 775, on remand 409 F.2d 961. 
Phrase “navigable channel”, etc. 

U.S.—U.S. v. Bethlehem Steel Co., D.C.Md., 235 
F.Supp. 569, revd. on oth. grds., C.A., 374 F.2d 
656, vac. on oth. grds. 88 S.Q. 689, 389 U.S. 575, 
19 L.Ed.2d 775, on remand 409 F.2d 961, on 
remand 302 F.Supp. 600. 

Duty of government 

U.S.—Buffalo Bayou Transp. Co. v. U.S., C.A.Tex., 375 
F.2d 675. 

Jones Towing, Inc. v. U.S., D.C.La., 277 F.Supp. 
839, 

Duty of owner 

U.S.—Seeley v. Red Star Towing & Transp. Co., D.C. 
N.Y., 396 F.Supp. 129. 

50. Floating drydock held not vessel 

Cal.—Marin County v. Roberts, 84 Cal.Rptr, 425, 4 
C.A.3d 480. 


§45(4) 
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Notification to Coast Guard 

U.S.—Three Rivers Rock Co. v. M/V Martin, D.C.M 0 ., 
401 RSupp. 15. 

51. U.S.—St. Paul Fire and Marine Ins. Co. v. Vest 
Transp. Co., Inc,, C.A.Miss., 666 F.2d 932. 

In re Marine Leasing Services, Inc., D.C.La., 328 
F.Supp. 589, affd., C.A., 471 F.2d 255. 

51.10. U.S.—U.S. V. Ohio Barge Lines, Inc., C.A.Pa., 
607 F.2d 624. 

51.15. U.S.—China Union Lines, Limited v. A. O. 
Andersen & Co., C.A.Tex., 364 F.2d 769, cert, 
den. 87 S.Ct. 955, two cases, 956, 386 U.S, 933, 17 
L.Ed.2d 805, reh. den. 87 S.Q. 1301, 386 U.S. 
999, 18 L.Ed.2d 353, reh. den. 87 S.Q. 1302, 386 
U.S. 1000, 18 L.Ed.2d 353, reh. den. 88 S.Q. 
1015, two cases, 390 U.S. 974, 19 L.Ed.2d 1191. 
Bunge Corp. v, Agri-Trans Corp., D.C.Miss., 542 
F.Supp. 961, affd. in part, vac. in part on oth. grds. 
C.A., 721 F.2d 1005. 

Extent of liability 

U.S.—China Union Lines, Limited v. A. O. Andersen & 
Co., C.A.Tex., 364 F.2d 769, cert. den. 87 S.Ct. 
955. two cases, 956, 386 U.S. 933, 17 L.Ed.2d 805, 
reh. den. 87 S.Ct. 1301, 386 U.S. 999, 18 L.Ed.2d 
353. reh. den, 87 S.Q. 1302, 386 U.S. 1000, 18 
L.Ed.2d 353, Reh. den. 88 S.Q. 1015, two cases. 
390 U.S. 974. 19 L.Ed.2d 1191. 

Since the publication of Corpus Juris 
Secundum the rule has been estab¬ 
lished through decisions by the Su¬ 
preme Court that the United States is 
not limited for the costs of removal to 
liability in rem against the vessel and 
her cargo.^^-^^ 

51.25. U.S.—Wyandotte Transp. Co. v. U.S., La., 88 
S.Ct. 379, 389 U.S. 191, 19 L.Ed.2d 407—U.S. v. 
Bethlehem Steel Co., 88 S.Q. 689, 389 U.S. 575, 
19 L.Ed.2d 775. 
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52. U.S.—Wyandotte Transp. Co. v. U.S., La., 88 
S.Q. 379, 389 U.S. 191, 19 L.Ed.2d 407. 

Humble Oil & Refining Co. v. Tug Crochet, 
C.A.La., 422 F.2d 602. 

Jones Towing, Inc. v. U.S., D.C.La., 277 F.Supp. 
839—U.S. v. Bethlehem Steel Co., D.CMd., 302 
F.Supp. 600. 

53. U.S.—W. G. Bush & Co., Inc. v. Sioux City and 
New Orleans Barge Lines, Inc., D.C.Tenn., 474 
RSupp. 537. 

Cal.—Marin County v. Roberts, 84 Cal.Rptr. 425, 4 

C. A.3d 480. 

54. U.S.—Humble Oil & Refining Co. v. Tug Crochet, 

D. C.La., 288 F.Supp. 147, affd., C.A., 422 F.2d 
602. 

56. U.S.—Lane v. U.S,, C.A.Va., 529 F.2d 175. 

57. U.S.—Jones Towing, Inc. v, U.S., D.C.La., 277 
F.Supp. 839. 

Personal liability imposed in case of negligently 
sunk vessel 

U.S.—^Wyandotte Transp. Co. v. U.S,, La., 88 S.Q. 379, 
389 U.S. 191, 19 L.Ed.2d 407. 

U.S. V. Moran Towing & Transp. Co,, C.A.Md., 
409 F.2d 961, on remand, D.C., 302 F.Supp. 600. 

§ 45(4).-Under Statute 
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67. U.S.—Humble Oil & Refining Co. v. Tug Crochet, 
C.A,La., 422 F.2d 602—U.S. v. Raven, CA.Fla„ 
500 R2d 728, cert. den. 95 S.Ct 809, 419 U.S. 
1124, 42 L.Ed.2d 824. 

Principal beneficiary 

U.S,—U.S. v. City of Redwood City, C.A.Cal., 640 F.2d 
963. 

68. U.S.—In re Marine Leasing Services, Inc., D.C. 
La., 328 F.Supp. 589, affd., C.A., 471 F.2d 255. 
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68.5. U.S.—Jones Towing, Inc. v. U.S., D.CU., 277 
F.Supp. 839—Ingram Corp. v. Ohio River Co., 
D.COhio, 382 F.Supp. 481, affd., C.A., 505 F.2d 
1364. 

69. U.S.—Ingram Corp. v. Ohio River Co., D.C.Ohio, 
382 F.Supp. 481, affd., C.A., 505 F.2d 1364. 

70. Sinking held within navigable channel 

U.S.—clones Towing, Inc. v. U.S., D.C.La., 277 F.Supp. 
839. 

71. U.S.—^Manhattan Lighterage Corp. v. U.S., D.C. 
N.Y., 103 F.Supp. 274. 

72.5. U.S.—Chute V. United States, C.A.Mass., 610 
F.2d 7. cert. den. 100 S.Q. 2155, 446.U.S. 936, 64 
L.Ed.2d 789. 

Jones Towing, Inc. v. U.S., D.C.La., 277 F.Supp. 
839—Bunge Corp. v, Agri-Trans Corp., D.C.Miss., 
542 F.Supp. 961, affd. in part, vac. in part, C.A., 
721 F.2d 1005. 

73. U.S.—U.S. V. Osage Co., Inc., D.C.Pa., 414 
F.Supp. 1097. 

74. U.S.—Ingram Barge Co. v. Valley Line Co., D.C. 
Mo., 470 F.Supp. 140, affd., C.A., 615 F.2d 1365. 
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79. U.S.—City of New York v. Morania No. 12, Inc., 
D.C.N.Y.. 357 F.Supp. 234. 

81. U.S.—^Tennessee Valley Sand & Gravel Co. v. 
M/V Delta, CA.Miss., 598 F.2d 930, reh. den. 
and revised 604 F.2d 13. 

82. Presumption of abandonment after thirty 
days 

U.S.—clones Towing, Inc. v. U.S., D.C-La., 277 F.Supp. 
839. 

§ 45(5).-On Whom Duty 

Rests 


(2) U.S.—Home Shipping Co., S,A. v. U.S., D.C. 
Del, 239 F.Supp. 226, affd., C.A., 359 F.2d 435, cert, 
den. 87 S.Ct. 289, 385 U.S. 930, 17 L.Ed.2d 212. 

Placing of light held not negligence 
U.S.—Home Shipping Co., S.A. v. U.S., D.C.Del, 239 
F.Supp. 226, affd., C.A.. 359 F.2d 435, cert. den. 87 
S.Ct. 289, 385 U.S. 930, 17 L.Ed.2d 212. 

§ 46. Diversion or Detention of Wa¬ 
ters 
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16. Wis.—Omemik v. State, 218 N.W.2d 734, 64 
Wis.2d 6. 

19. Wis.—Omemik v. State, 218 N.W.2d 734, 64 
Wis.2d 6. 

§ 47. Other Obstructions 

page 182 

36. U.S.—U.S. v. Kane, D.C.N.Y., 461 F.Supp. 554. 
N.H.—Smith Cove Ass’n v. Special Bd., 352 A.2d 726, 
116 N.H. 24. 

Wis.—DeGayner & Co., Inc. v. Department of Natural 
Resources, 236 N.W.2d 217, 70 Wis.2d 936. 

Causeway across tidal marsh 

U.S.—U.S. V. Lewis, D.CGa., 355 F.Supp. 1132. 

36.5. Collapsed dock 

U.S.—Norfolk & Western Co. v. U.S., C.A.Ohio, 641 
F.2d 1201. 

39. U.S.—U.S. V. Kennebec Log Driving Co., D.C. 
Me., 356 F.Supp. 344. 

43.5. U.S.—^West Michigan Dock & Market Corp. v. 

S.S. Flying Independent, D.C.Mich., 284 F.Supp. 
519. 

La.—Bordelon v. T. L. James & Co,, App., 380 So.2d 
226. 
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87. Recovery by United States for expense of 
locating and marking 

U.S.—^In re Marine Leasing Services, C.A.La., 471 F.2d 
255. 

88 . U.S.—Humble Oil & Refining Co. v. Tug Crochet, 
C.A.La., 422 F.2d 602—^Ingram Ingram Corp. v. 
Ohio River Co., C.A.Ohio, 505 F.2d 1364. 

93. U.S.—Offshore Transp. C;torp. v. U.S., D.C.La., 
465 F.Supp. 976. 

94. U.S.—Humble Oil & Refining Co. v. Tug Crochet, 

C. A.La., 422 F.2d 602. 

page 179 

1. U.S.—^Jones Towing, Inc. v. U.S., D.C.La., 277 

F.Supp. 839—Bunge Corp. v. Agri-Trans Corp., 

D. C.Miss., 542 F.Supp. 961, affd. in part, vac. in 
part, C.A., 721 F.2d 1005. 

1.5, U.S.—Buffalo Bayou Transp. Co. v. U.S., C.A. 
Tex.. 375 F.2d 675. 

§ 45(6).-Nature and Suffi¬ 

ciency of Marking; De¬ 
struction of Buoy 

2. Dimness of light, etc. 

U.S.—Home Shipping Co., S.A. v. U.S., D.CDel, 239 
F.Supp. 226, affd, C.A., 359 F.2d 435, cert. den. 87 
S.Ct. 289, 385 U.S. 930, 17 L.Ed.2d 212. 

light on buoy not operating 

U.S.—^Humble Oil & Refining Co. v. Tug Crochet, 
CA-La., 422 F.2d 602. 

Humble Oil & Refining Co. v. Tug Crochet, 
D.C.La., 288 F.Supp. 147, affd., CA., 422 F.2d 
602. 

3. Regulations held not to impose absolute 
duty 

(1) U.S,—Horae Shipping Co., S.A., v. U.S., D.C, 
Del., 239 RSupp., 226, affd., C.A., 359 F.2d 435, cert, 
den. 87 S.a. 289, 385 U.S. 930, 17 L.Ed.2d 212. 
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43.20. Del,—State ex rel. Buckson v. Pennsylvania R. 
Co., Super., 237 A.2d 579. 

§ 48, In General 

47. Conditions precedent 

(6) Other matters. 

N.J,—State V. Kinsley, 246 A.2d 764, 103 N.J.Super. 
190, affd. 252 A.2d 224, 105 N.J.Super. 347. 

Burden of proof 

(2) Other matters. 

N.J.—State V. Kinsley, 246 A.2d 764, 103 N.J.Super. 

190, affd. 252 A.2d 224, 105 RJ.Supcr. 347. 
Liability for informer’s fee 
U.S.—Shipman v. U.S., D.C.Va., 309 F.Supp. 441. 

No abatement under forfeiture statute 
Wis.—Capt. Soma Boat Line, Inc. v. City of Wisconsin 
Dells, 203 N.W.2d 369, 56 Wis.2d 838. 

Forfeiture actions 

U.S.—U.S. V. Le Beouf Bros. Towing Co., Inc., C.A. 
La., 537 F.2d 149, reh. den, 541 F.2d 282, cert, 
den. 97 S.Q. 1688, 430 U.S. 987, 52 L.Ed.2d 383. 
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50. Rivers and Rarbors Act held not to create 
new civil remedy 

U.S.—California v. Sierra Club, Cal., 101 S.Ct. 1775, 
451 U.S. 287, 68 L.Ed.2d 101. 

Guthrie v. Alabama By-Products Co., D.C.Ala., 
328 F.Supp. 1140, affd, CA., 456 F.2d 1294, cert, 
den. 93 S.a. 1352, 410 U.S. 946, 35 L.Ed.2d 613, 
reh. den. 93 S.Ct. 1524, 411 U.S. 910, 36 L.Ed.2d 
201—Lavagnino v. Porto-Mix Concrete, Inc., D.C. 
Colo., 330 F.Supp. 323—Hooper v. U.S., D.C. 
Conn., 331 F.Supp. 1056. 

§ 49(1). livjunction 

<51. U.S.—U.S. V. Diamond, C.A.Ga., 512 F.2d 157, 
ccrt. den. 96 S.Q. 275, 423 U.S. 928, 46 L.Ed.2d 
255. 


U.S. V. Underwood, D.CFla., 344 F.Supp. 486. 
Cal.—People v. Mack, 97 Cal.Rptr. 448, 19 CA3d 
1040. 

La.—State ex rel. Guste v. Two O’Clock Bayou Land 
Co., Inc., App., 365 So.2d 1174, writ den.. Sup., 
367 So.2d 387. 

Mich.—Bauerle v. Board of County Road Com’rs for 
Charlevoix County, 191 N.W.2d 509, 34 Mich.App. 
475, cause remd., 201 N.W.2d 799, 388 Mich. 520. 

Injunction requiring regular opening of bridge 

U.S.—McKie Lighter Co. v. City of Boston, D.C.Mass., 
335 F.Supp. 663. 
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(53. U.S.—Sierra Club v. Resor, D.C.Wis., 329 
F.Supp. 890. 

64. U.S.—Potomac River Ass’n, Inc. v. Lundeberg 
Maryland Seamanship School, Inc., D.C.Md., 402 
F.Supp. 344. 

66. U.S.—U.S. v. Kentland-Elkhom Cbal Corp., D.C. 
Ky., 353 F.Supp. 451. 

66.5. Iiijunction sought against Corps of Engi¬ 
neers 

U.S.—Sierra Club v. Resor, D.C.Wis., 329 F.Supp. 890. 

67. U.S.—Libby Rod and Gun Qub v. Poteat, D.C. 
Mont., 457 F.Supp. 1177, affd. in part, revd. in 
part on oth. grds., C.A., 594 F.2d 742. 

A (iistrict court is empowered to en¬ 
join the deposit of refuse in navigable 
waters. 

72.5. U.S. — Bass Anglers Sportsman’s Soc. of Amer¬ 
ica V. Scholze Tannery, Inc., D.C.Tenn., 329 
F.Supp. 339—U.S. V, Rohm & Haas Co., D.C. 
Tex., 353 F.Supp. 993, affd. in part, vac. in part on 
oth. grds., CA., 500 F.2d 167, cert. den. 95 S.Q. 
1352, 420 U.S. 962, 43 L.Ed.2d 439—U.S. v. 
Consolidation <2oal Co., D.C.W.Va., 354 F.Supp. 
173. 

No repeal by Water Pollution Control Act 

U.S.—U.S. V. U.S. Steel Corp., D.C.IU., 356 F.Supp. 
556. 

73. U.S.—U.S. V. Sexton Cove Estates, Inc., D.C.Fla., 
389 F.Supp. 602, revd. in part on oth. grds., vac. 
in part on oth. grds., C.A., 526 F.2d 1293. 

73.5. U.S.—U.S. v. Sexton Cove Estates, Inc., D.C. 
Fla., 389 F.Supp. 602, revd. in part on oth. grds., 
vac. in part on oth. grds., C.A., 526 F.2d 1293. 

73.10. U.S.—^U.S. V. Sexton Cove Estates, Inc., D.C. 
Fla., 339 F.Supp. 602, revd. in part on oth. grds., 
vac. in part on oth. grds., C.A., 526 F.2d 1293. 
73.15. U.S.—U.S. v. New York Cent. R. Co., D.C. 
Mass., 252 F.Supp. 508, affinned New York Cent. 
R. Co. V. U.S., D.CMass., 358 F.2d 747, affd., 
C.A., 358 F.2d 747. 
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75. U.S.—^Natural Resources Defense Council Inc. v. 
Grant, 355 F.Supp. 280- 

§ 49(2). -Persons Entitled to 

Sue; Parties 

80. U.S.—Guthrie v. Alabama By-Products Co., CA, 
Ala., 456 F.2d 1294, cert. den. 93 S.Ct 1352, 410 
U.S. 946, 35 L.Ed.2d 613, reh. den. 93 S.Q. 1524, 
411 U.S. 910, 36 L.Ed.2d 201. 

C!ompany holding concession to operate half of 
old intematioiial bridge 

U.S.—Puente de Reynosa, S.A. v. Qty of McAllen, 

, C.A.TCX., 357 F.2d 43. 

81, U.S.—^U.S. V. Florida-Vanderbilt Development 
(Ilorp., D.C.Fla., 326 F.Supp. 289. 

Enforcement of statutory condition that local 
interests save United States from damage 

U.S,—^Levingston Shipbuilding Co. v. Ailes, C.A.Tcx., 
358 F.2d 944. 
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Pollution 

U.S.—Bass Anglers Sportsman’s Soc. of America v. U.S. 
Plywood-Champion Papers, Inc., D.C.Tex., 324 
F.Supp. 302—Bass Angler Sportsman Soc. v. U.S. 
Steel Corp., D.C.Ala., 324 F.Supp. 412, affd., C.A., 
447 F.2d 1304—Burning v. ITT Rayonier Inc., 
D.C.Wash., 325 F.Supp. 446—U.S. ex rel. Mattson 
V. Northwest Paper Co., D.C.Minn., 327 F.Supp. 
87—Enquist v. Quaker Oats Co., D.C.Neb., 327 
F.Supp. 347. 
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The federal government may seek 
injunctive relief against the discharge 
of polluting matter into navigable wa¬ 
ter,and is not precluded from main¬ 
taining such action because of lack of 
statutory authority.*^-^® 

82.5. Suit properly under Rivers and Harbors 
Act rather than under Water Pollution Act 

U.S.—U.S. V. Armco Steel Corp., D.C.Tex., 333 F.Supp. 
1073. 

Private persons barred from suing on behalf of 
public to erijoin violation 
U.S.—Ckmnccticut Action Now, Inc. v. Roberts Plating 
Co., CA.Conn., 457 F.2d 81. 

Permanent injunction proper prohibiting dis¬ 
charge of sludge into ocean 
U.S.—U.S. V. City of Asbury Park, D.C.N.J., 340 
F.Supp. 555. 

82.10. Material discharged not within statu¬ 
tory exception 

U.S.—U.S. V. City of Asbury Park, D.C,N.J., 340 
F.Supp. 555. 

83. U.S.—State of Del. v. Bender, D.C.Del., 402 
F.Supp. 1066. 

84. U.S.—People of State of Ill. ex rel. Scott v. Hoff¬ 
man, D.C.IU., 425 F.Supp. 71. 

87. Fla,—Town of Palm Beach Shores v. Colonnades, 
Inc., App., 216 So.2d 78. 

99. U.S.—U.S. V. Diamond, C.A.Oa., 512 F.2d 157, 
cat. den. 96 S.Ct. 275, 423 U.S. 928, 46 L.Ed.2d 
255. 

In re Sincere Nav. Corp., D.C.La., 327 F.Supp. 
1024—U.S. V. Underwood, D.C.Fla., 344 F.Supp. 
486. 

Pollution 

U.S.—Reo» V, Mow-Amcrican, Inc., D.C.Wis., 323 
F.Supp. 848. 

§ 49(3). -Defenses 
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Various matters of defense have 
been considered with respect to suits 
to enjoin deposit of refuse in waters.**^ 

13. Awitication for permit no defense 

U.S.—U.S. V. Kentland-Elkhom Coal Corp., D.CKy., 
353 F.Supp. 451—U.S. v. Rohm & Haas Co., D.C. 
Tex., 353 F.Supp. 993, affd. in part, vac. in part, 
C.A., 5<» P.M 167, cert. den. 95 S.O. 1352, 420 
U.S. 962, 43 L.Ed.2d 439—U.S. v. Consolidation 
Coal Co., D.C.W.Va., 354 F.Supp. 173. 

5 49 ( 4 ), -Pleading, Evidence, 

Trial, and Decree 

435. Jurisdiction of district court 
U,S.—State of Del v. Bender, D.C.Dd., 402 F.Supp. 
1066. 
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13. U.S.—U.S. V. Cameion, D.C;Fla., 466 F.Supp. 

1099. 

IrrcparaUe hdurr 

US.—U3, V, Kentland-4BIkhon» Coal Corp*. D.CKy., 
353 ESupp, 451. 


14. Evidence held sufficient 

(1) U.S.—U.S. V. Ray, CA.Fla., 423 F.2d 16. 

U.S. V. Armco Steel Corp., D.CTex., 333 
F.Supp. 1073. 

Mich.—People ex rel. MacMullan v. Babcock, 196 
N.W.2d 489, 38 Mich.App. 336. 

(2) U.S.—Levingston Shipbuilding Ck). v. Ailes, D.C¬ 
Tex., 239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

(3) U.S.—Levingston Shipbuilding Co. v. Ailes, D.C. 

Tex., 239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

Evidence held insufficient 

(2) U.S.—Levingston Shipbuilding Co. v. Ailes, D.C. 

Tex., 239 F.Supp. 775, affd., CA., 358 F.2d 944. 

(4) To show discriminatory enforcement by Corps of 

Engineers. 

U.S.—U.S, V. Lewis, D.CGa., 355 F.Supp. 1132. 

(5) For preliminary injunction. 

U.S.—U.S. V. Kentland-Elkhom Coal Corp., D.C.Ky., 
353 RSupp. 451. 

18.15. Enjoining further construction not man¬ 
datory relief for removal 

U.S.—U.S. V. Lewis, D.CGa., 355 F.Supp. 1132. 

18.20. U.S.—US. V. Armco Steel Corp., D.C.Tex., 
333 F.Supp. 1073. 

§ 50(1). Abatement or Removal 
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18.50. Held obstruction 

U.S.—U.S. V. Osage Co., Inc., D.CPa., 414 F.Supp. 
1097. 

§ 50(2). -By Suit 

19. La.—Lake Providence Port Commission v. Bunge 
Corp., App., 193 So.2d 363, writ ref. 195 So.2d 
147, 250 U. 269. 

Wis.—Captain Soma Boat Line, Inc. v. City of Wiscon¬ 
sin Dells, 255 N.W.2d 441, 79 Wi8.2d 10. 

20. Wis.—Capt. Soma Boat Line, Inc. v, City of 
Wisconsin Dells, 203 N.W.2d 369, 56 Wis.2d 838. 

Evidence sufficient 

La,—State Through Sabine River Authority v. Lucius, 
App., 335 So.2d 95. 

22. La.—State Through Sabine River Authority v. 
Lucius, App., 335 So.2d 95. 

N.C.—State v. Brooks, 166 S.E.2d 70, 275 N.C. 175, 
app. after remand 181 S.E.2d 553, 279 N.C. 45. 

Wis.—Omcmick v. Department of Natural Resources, 
301 N.W.2d 437, 100 Wis.2d 234, cert. den. 102 
S.Ct. 370, 454 US. 883, 70 L.Ed.2d 196. 

Questions for jury 

N.C.—State v. Brooks, 162 S.E.2d 579, 2 N.C App. 115, 
affd. in part, revd. in part on oth. grds., 166 S.E.2d 
70, 275 N.C. 175, app. after remand 181 S.E.2d 
553, 279 N.C 45. 

23. U.S.—U.S. v. Cargill, Inc., C.A.La., 367 F.2d 971, 
affd. 88 S.a. 379, 389 U.S. 191, 19 L.Ed.2d 
407—U.S. v. Ray, C.A.Fla., 423 F.2d 16. 

State of Or. By and Through State Highway 
Commission v. Tug Go-Getter, D.C.Or., 299 
F.Supp. 269, mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 

Pa.—Com., Dept, of Environmental Resources v. Mo- 
nongahela & Ohio Dredging Co., 346 A.2d 879, 21 
Pa.Cmwlth. 453. 

Removal costs 

U,S.—U.S. V. Federal Barge Lines, Inc., C.A.Mo., 573 
F.2d 993. 
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26.10. Wis.—Capt. Soma Boat Line, Inc. v. Qty of 
Wi« 5 onsin DeUs, 203 N.W.2d 369, 56 Wis.2d 838. 

39. U.S.—University of Texas Medical Branch at Gal¬ 
veston V. United States, CA.Tex., 557 F.2d 438, 
cert. den. 99 $.(X 84, 439 US. 820, 58 L.Ed.2d 
111 . 


§ 50(4). -By the Secretary of 

the Army 
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46.50. Sufficiency of notice before sale of 
property 

U.S.—Cramer v. U.S., D.C.Neb., 353 F.Supp. 406. 

§ 51(1). Actions for Damages 
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47. U.S.—Norfolk & Western Co. v. U.S., C.A.Ohio, 
641 F.2d 1201. 

American Zinc Co. v. Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.a. 99, 404 U.S. 855, 30 
L.Ed.2d 95—U.S. v. Underwood, D.CFla., 344 
F.Supp. 486. 

N.Y.—Erie Lackawanna Ry. Co. v. Sills, 307 N.Y.S.2d 
803, 61 Misc.2d 958. 

48. Wis.—Captain Soma Boat Line, Inc. v. CiHty of 
Wisconsin Dells, 255 N.W.2d 441, 79 Wis.2d 10. 

Absolute liability of pipeline company under 
statute 

U.S.—Atlantic Pipe Line Ca v. Dredge Philadelphia, 
D.C.Pa., 247 F.Supp, 857, affd., C.A., 366 F.2d 
780. 

Particular matters held to be or not to be 
negligence of pipe line company with re¬ 
spect to escape of oil 

U.S.—Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.C.Pa„ 247 F.Supp. 857, affd., C.A., 366 F.2d 
780. 

Proximate cause 

U.S.—Gulf Oil Ck>rp. v. Tug Gulf Explorer, D.C.La., 
337 F.Supp. 709, affd., C.A.. 472 F.2d 1406. 

§ 51(2). -Persons Entitled to 

Sue; Parties ' 

51. Commercial fishermen and clam diggers 
suffering loss because of oil spillage 

U.S.—Burgess v. M/V Tamano, D.C.Me., 370 F.Supp. 
247. 

52. U.S.—State of Or. By and Through State Highway 
Commission v. Tug Go-Getter, D.C.Or., 299 
F.Supp. 269. Mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 

Indirect loss to businessmen because of oil spill¬ 
age 

U.S.—Burgess v. M/V Tamano, D.C.Mc., 370 F.Supp. 
247. 

53. U.S.—Lauritzen v. Chesapeake Bay Bridge and 
Tunnel Dist, D.C.Va., 259 F.Supp. 633. 

§ 51(3). —^ Defenses 
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A subdivision of a state which cre¬ 
ates an obstruction in navigable waters 
under conditions imposed by the Corps 
of Engineers of the United States 
Army has been held not to be entitled 
to the defense of governmental immu- 
nity.«-*® 

63.10. U.S.—Lauritzen v. Chesapeake Bay Bridge and 
Tunnel Dist., D.C.Va., 259 F.Supp. 633. 

74.5. U.S.—Little v, U.S., D.C.La., 290 F.Supp. 581. 

74.10. U.S.—Utzinger v. U.S., CA.Ohio, 432 F.2d 
485. 

Hamburger v. U.S., D.C.Md, 318 F.Supp. 103. 
Xex.—William B. Patton Towing Co. v. Spiller, Civ. 
App.. 440 S.W.2d 869. 
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§ 51(3) NAVIGABLE WATERS 
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75. Failure to maintain watch as contributory 
negligence 

U.S.—Chesapeake Bay Bridge and Tunnel Dist. v. Lau- 
ritzen, CA.Va., 404 F.2d 1001. 

page 195 

77. U.S.—Chesapeake Bay Bridge and Tunnel Dist. v. 
Uuritzcn, C.A.Va., 404 F.2d 1001. 

Pacific Gas & Elec. Co. v. S. S. Lompoc, D.C. 
C^., 291 F.Supp. 767—^Marine Towing, Inc. v. Red 
Star Towing & Transp. Co., D.C.N.Y., 381 F.Supp. 
619. 

Division among three tort-feasors 

U.S.—Petition of Kinsman Transit Co., C.A.N.Y., 338 
F.2d 708, cert. den. 85 S.Ct. 1026, 380 U.S. 944. 13 
L.Ed.2d 963. 

§ 51(4). -Pleading 

82. U.S.~U.S. V. Cargill, Inc., C.A.La., 367 F.2d 971, 
affd. 88 S.a. 379, 389 U.S. 191, 19 L.Ed.2d 407. 

Chambers-Liberty Countw s Nav. Dist. v. Parker 
Bros. & Co., D.C.Tex., 263 F.Supp. 602. 

Cause of action held stated 

U.S.—^Potomac River Ass’n, Inc. v. Lundeberg Mary¬ 
land Seamanship School, Inc., D.C.Md., 402 
F.Supp. 344. 

N.Y.—Erie Lackawanna Ry. Co. v. Sills, 307 N.Y.S.2d 
803, 61 Misc,2d 958. 

Cause of action held not stated 

U.S.—Lavagnino v. Porto-Mix (Concrete, Inc., D.C. 
Colo., 330 F.Supp. 323. 
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96. U.S.—U.S. V. CargiU, Inc., C.A.U., 367 F.2d 971, 
afFd. 88 S.a. 379, 389 U.S. 191, 19 L.Ed.2d 407. 

§ 51(5). -Evidence 

2. U.S.—Kommanvittselskapet Harwi (Rolf Wigand) 
V. U.S., D.CPa., 305 F.Supp. 882, affd., C.A., 467 
F.2d 456, cert. den. 93 S.Ct. 1898, 411 U.S. 931, 
36 L.Ed.2d 391. 

4. U.S.—Gulf Oil Corp. v. Tug Gulf Explorer, D.C. 

La-, 337 F.Supp. 709, affd., C.A., 472 F.2d 1406. 

5. U.S.~Dibble v. U.S., D.C.I1I., 295 F.Supp. 669. 

6. U.S.—Doody v. U.S., D.CMe., 296 F.Supp. 210. 

6.5. Proper maintenance of buoy 

U.S.—American Zinc Co. v. Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.Ct 99, 404 U.S, 855, 30 
L.Ed.2d 95. 

7. U.S.—Transcontinental Gas Pipe Line Corp, v. Mo¬ 

bile Drilling Barge or Vessel Mr. Charlie, D.C.La., 
294 F.Supp. 1025, affd. in part revd. in part, C.A., 
424 F.2d 684, cert. den. 91 S.Ct. 65, 400 U.S. 832, 
27 L.Ed.2d 64. 

Causal relation 

U.S.—^Pacific Gas & Elec. Co. v. S. S. Lompoc, D.C. 
Cal., 291 F.Supp. 767. 

8 . La.—Board of Com’rs of Port of New Orleans v. 

Gypsum Transp., Limited, App., 263 So.2d 385, 
writ den. 266 So.2d 442, 262 La. 1155. 

Tex.—^William B. Patton Towing Co. v. Spiller, Ov. 
App., 440 S.W.2d 869. 
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Others matters relating to burden of 
proof have been adjudicated. 

11.10. U.S.—(Chicago & Western Indiana R. Co. v. 
Motorship Buko Maru, C.A.I11., 505 F.2d 579. 

Ingram Corp. v. Ohio River Co., D.C.Ohio, 382 
F.Supp. 481, affd., C.A., 505 F.2d 1364. 

12. U.S.—Dibble v. U.S., D.C.I11., 295 F.Supp. 669. 
Tex.—^William B. Patton Towing Co. v. Spiller, Ov. 

App., 440 S.W.2d 869. 

13. U.S.—^Dow Chemical C^. v. Dixie Carriers, Inc., 
D.CTex., 330 F.Supp. 1304, affd., CA., 463 F.2d 
120, cert. den. 93 S.Ct 525, 409 U.S. 1040, 34 


L.Ed.2d 490—Board of Com’rs of Port of New 
Orleans v. M/V Agelos Michael, D.C.La., 390 
F.Supp. 1012. 

Tex.—William B. Patton Towing Co. v. Spiller, Civ. 
App., 440 S.W.2d 869. 

A violation of the navigation laws 
gives rise to a rebuttable presumption 
of negligence. 

13.15. U.S.—Lauritzen v. Chesapeake Bay Bridge and 
Tunnel Dist, D.C.Va., 259 F.Supp. 633. 

Violation of Rivers and Harbors Act is negli¬ 
gence per se 

U.S.—American Zinc Co. v, Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.Ct. 99, 404 U.S. 855, 30 
L.Ed.2d 95. 

19.50. U.S.— ^Acme Boat Rentals, Inc. v. J. Ray 
McDennott & Co.. C.A.La., 424 F.2d 393. 

Circumstantial evidence 

U.S.—U.S. V. Bethlehem Steel Co., D.C.Md., 302 
F.Supp. 600. 
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24.5. U.S.—Philadelphia Elec. Co. v. Curtis Bay Tow¬ 
ing Co. of Pa., D.C.Pa., 260 F.Supp. 505, affd., 
C.A., 390 F.2d 125—^U.S. v. Pennsylvania Indus. 
Chemical Corp., D.CPa., 329 F.Supp. 1118, revd., 
C.A., 461 F,2d 468, mod. 93 S.Ct 1804, 411 U.S. 
655, 36 L.Ed.2d 567. 

31. Evidence held sufficient 

(3) U.S.—Utzinger v. U.S., C.A.Ohio, 432 F.2d 485. 
St. Louis-San Francisco Ry. Co. v. Motor Vessel 

D. Mark, D.C.AIa., 243 F.Supp. 689—clones Tow¬ 
ing, Inc. V. U.S., D.CLa., 277 F.Supp. 839—Amer¬ 
ican Zinc Co. V. Foster, D.C.Miss., 313 F.Supp. 
671, mod. on oth. grds., C.A., 441 F.2d 1100, cert, 
den. 92 S.Ct 99, 404 U.S. 855, 30 L.Ed.2d 95. 

(4) U.S.—Humble Oil & Refining Co. v. Tug Cro¬ 
chet, C.A.La., 422 F.2d 602. 

U.S. v. New York Ont R. Co., D.C.Mass., 252 
F.Supp. 508, affirmed New York Cent, R. Co. v. 
U.S., D.CMass., 358 F.2d 747, affd., C.A., 358 
F.2d 747. 

La.—Dupre v. Travelers Ins. Co., App., 213 So,2d 98. 

(7) U.S.—Acme Boat Rentals, Inc. v. J. Ray McDer¬ 
mott & Co., C.A.La., 424 F.2d 393. 

Jones Towing, Inc, v. U.S., D.C.La,, 277 F.Supp. 
839. 

(9) U.S.—U.S. V. Soriano, C.A.Wash,, 366 F.2d 699 
—Humble Oil & Refining Co. v. Tug Crochet, C.A.La,, 
422 F.2d 602—^American Zinc Co. v, Foster, C.A.Miss., 
441 F.2d 1100, cert, den, 92 S.a. 99, 404 U.S. 855, 30 
L.Ed.2d 95. 

American Zinc Co. v. Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.Ct 99, 404 U.S. 855, 30 
L.Ed.2d 95—In re Marine Leasing Services, Inc., 
D.C.U., 328 F.Supp. 589, affd., C.A., 471 R2d 
255. 

Evidence held insufficient 

(1) U.S.—Ingram Corp. v. Ohio River Co., D.C. 
Ohio, 382 F.Supp. 481, affd., C.A., 505 F,2d 1364. 

(2) U.S.—Doody v. U.S., D.CMe., 296 F.Supp. 210 
—Gulf Oil Ck)rp. v. Tug Gulf Explorer, D.C.La., 337 
F.Supp. 709, affd., C.A., 472 F.2d 1406. 

(3) U.S.—^American Zinc Co. v. Foster, D.C.Miss., 
313 F.Supp. 671, mod. on oth. grds., CA., 441 F.2d 
1100, cert. den. 92 S.Q. 99, 404 U.S. 855, 30 L.Ed,2d 
95. 

(4) U.S.—Kommanvittselskapet Harwi (Rolf Wi¬ 
gand) V. U.S., D,C.Pa., 305 F.Supp. 882, affd., CA., 467 
F.2d 456, cert. den. 93 S.a. 1898, 411 U.S. 931, 36 
L.Ed.2d 391. 

La.—Dupre v. Travelers Ins. Co., App., 213 So.2d 98. 
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32, U.S.—^U.S. V. aty of Redwood City, C.A.Cal., 
640 F.2d 963. 


§ 51(6). -Trial 
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36. U.S.—Ingram Corp. v. Ohio River Co., CA.Ohio, 
505 F.2d 1364. 

39. Ga.—Fett v. Alderman, 161 S.E.2d 350, 117 Ga. 
App. 677. 

Miss.—Hardin v. Jackson Yacht Club, Inc., 232 So.2d 
721. 

50. Or.—Conger v. Dant & Russell, Inc., 443 P.2d 
201, 250 Or. 480. 

54. Requested instructions held properly re¬ 
fused 

Ga.—Fett v. Alderman, 161 S.E.2d 350, 117 Ga.App. 
677. 

55. Instructions upheld 

Ga.—Fett v. Alderman, 161 S.E.2d 350, 117 Ga.App. 
677. 

§ 51(7). -Damages 
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57. U.S.—Ingram Corp. v, Ohio River Cto., D.C.Ohio, 
382 F.Supp. 481, affd., C.A., 505 F.2d 1364. 

Damages held too remote 

U.S.—Petitions of Kinsman Transit Co., C.A.N.Y., 388 
F.2d 821. 

Not limited by demand 

U.S.—Acme Boat Rentals, Inc. v. J. Ray McDermott & 
Co., CA.La., 424 F.2d 393. 

65.5. Mitigation 

U.S.—Ingram Corp. v. Ohio River Co., D.C.Ohio, 382 
F.Supp. 481, affd., C.A., 505 F.2d 1364. 
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69.5. U.S.—Norfolk & Western Co. v. U.S., C.A. 
Ohio, 641 F.2d 1201. 

Held not collision 

U.S.—Transcontinental Gas Pipe Line Corp. v. Mobile 
Drilling Barge Mr. Charlie, C.A.La., 424 F.2d 684, 
cert. den. 91 S.Q. 65, 400 U.S. 832, 27 L.Ed.2d 64. 

§ 52. Specific Act as an Offense 

73, U.S,—University of Texas Medical Branch at Gal¬ 
veston V. United States, C.A.Tex., 557 F,2d 438, 
cert. den. 99 S.a. 84, 439 U.S. 820, 58 L.Ed.2d 
111 . 

74. U.S.—U.S. V. Ferrer, C.A.Puerto Rico, 613 F.2d 
1188. 

Construction of statute 

(1) U.S.—U.S. V. U.S. Steel Corp., D.CInd., 328 

F.Supp. 354. 

D.C.—Kalur v. Resor, D.C., 335 F.Supp. 1, 

Right to damages 

U.S.—^Potomac River Ass’n, Inc. v. Lundd}erg Mary¬ 
land Seamanship School, Ina, D.C.Md., 402 
F.Supp. 344. 

General intent to violate prerequisite 

U.S.—U.S. v. Commodore Qub, Inc., D.CMich., 418 
F.Supp. 311. 

74.5. U.S.—U.S. v. Lindsay, D.C.N.Y., 357 F.Supp. 
784. 

D.C.—^Kalur v. Resor, D.C, 335 F.Supp. 1. 

Malum prohibitum. ofX[enM 

U.S.—U.S. V. U.S. Steel Corp., D.C.Ind., 328 F.Supp. 
354—^U.S. V. American Cyanamid Co., D.C.N.Y., 
354 F.Supp. 1202, affd., CA., 480 F.2d 1132. 

Criminal liability not established 

U.S.—^U.S. V. Georgetown University, D.C., 331 
F.Supp. 69. 

Scienter not required 

U.S.—U.S. V. American Cyanamid Co., D.C.N.Y., 354 
F.Supp. 1202, affd., C.A., 480 F.2d 1132. 
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Fines and penalties prescribed by the 
Rivers and Harbors Act are criminal in 
nature.'^*^-^ 

76.5. Cannot be recoyered in civil action 

U.S.—Mitchell v. Tcnneco Chemicals, Inc., D.C.S.C., 
331 RSupp. 1031. 

77. U.S.—U.S. V. Raven, CA.Fla., 500 F.2d 728, cert, 
den. 95 S.Ct 809, 419 U.S. 1124, 42 L.Ed.2d 824. 

Obstruction of navigation not essential element 
of depositing refuse 

U.S.—U.S. V. U.S. Steel Corp., D.C.Ind., 328 F.Supp. 
354. 

§ 53. Defenses 

84. Compliance with Water Pollution Act held 
not defense to violation of Rivers and Har¬ 
bors Act 

U.S.—U.S. V. U.S. Steel Corp., C.A.Ind., 482 F.2d 439, 
cert den. 94 S.Ct 229, 414 U.S. 909, 38 L.Ed.2d 
147. 

U.S. V. U.S. Steel Corp., D.C.In^l., 328 F.Supp. 
354. 

Reliance on administrative construction 
U.S.”U.S. V. Pennsylvania Indus. Chemical Corp., Pa., 
93 S.a. 1804, 411 U.S. 655, 36 L,Ed.2d 567. 

Other matters have been held not to 
constitute a defense.^-’ 

90.5. Expenditures 

U.S.—U.S. V. Vulcan Materials Co.. D.C.N.Y., 320 
F.Supp. 1378. 

Possession of permit 

U.S.—U.S. V. U.S. Steel Corp., D.C.Ind., 328 F.Supp. 
354. 

§ 54. Prosecution and Punishment 

91. U.S.—U.S. V. U.S. Steel Corp., D.CInd., 328 
F-Supp. 354. 

Only United States may bring and prosecute 
action under statute 

U.S.—Jacklovich v. Interlake, Inc., C.A.Ill., 458 F.2d 
923. 

Bass Anglers Sportsman’s Soc. of America v. 
Scholze Tannery, Inc., D.C.Tenn., 329 F.Supp. 339 
—Mitchell V. Tenneco Chemicals, Inc., D.C.S.C., 
331 RSupp. 1031. 

Criminal prosecutions under the fed¬ 
eral statute cannot be inhibited by pur¬ 
ported permits improperly issued.’^-^ 

91.5. D.C.—Kalur v. Resor, D.C., 335 F.Supp. 1. 
95. Indictment or information held sufticient 
U.S.—U.S. V. Interlake Steel Corp., D.C.Ill, 297 

RSupp. 912—U.S. V. Maplewood Poultry Co., 
D.C.Me., 327 F.Supp. 686. 

No allegation as to *hmreasonableness” required 
U.S.—U.S. V. Benton & Co., Inc., D.C.Fla., 345 F.Supp. 
1101. 

The Rivers and Harbors Act does 
not authorize a qui tarn action and 
an informer's only right is to one-half 
of any fine imposed after conviction in 
criminal proceedings brought by the 
United States.®^-^® In the criminal pro¬ 
ceeding an informer has certain proce¬ 
dural rights.”*^ 

95.5. U.S.—Connecticut Action Now, Inc. v. Roberts 
Plating Co., C.A.Conn., 457 F.2d 81—^Jacklovich 
v. Interlake, Inc., C.A.Ill, 458 F.2d 923. 

Gerbmg v. I.T.T. Rayonier Inc., D.C.Fla., 332 
F.Supp. 309—^Anderson on Behalf of U.S. v. Nor¬ 
folk & W. Ry., D.C.Va., 349 RSupp. 121. 


No provition for informer’s fee where action is 
in rem against vessel 

U.S.—U.S. V. T/B NMS No. 40, D.C.Tex., 330 RSupp. 
781. 

95.10. U.S.—Connecticut Action Now, Inc. v. Rob¬ 
erts Plating Co., C.A.Conn., 457 F.2d 81—^Hughes 
V. Ranger Fuel Corp., Division of Pittston Co., 
CAW.Va., 467 F.2d 6. 

Payment to informer required 
U.S.—MUler v. U.S., C.A.W.Va., 455 F.2d 833. 
Necessity that fine be imposed 
U.S.—Bass Anglers Sportsman’s Soc. of America v. 
Scholze Tannery, Inc., D.CTeim., 329 F.Supp. 339. 

95.15. Procedural rights enumerated 

U.S.—Miller v. U.S., C.A.W.Va-, 455 F.2d 833. 
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3.5. U.S.—U.S. v. Tucker, C.A.Fla„ 511 R2d 650. 
Evidence held sufficient 

(2) Other evidence. 

U.S.—U.S. V. LeBeouf Bros. Barge Co., CA.La., 368 
F.2d 221—U.S. V. Esso Standard Oil Co. of Puerto 
Rico, C.A. Virgin Islands, 375 F.2d 621. 

State of Cal. By and Through Dept of Fish and 
Game v. S. S. Bournemouth, D.CCal., 318 F.Supp. 
839. 

Evidence held insufficient 

(3) To show other matters. 

U.S.—U.S. v. Tanker Monsoon, C.A.N.H., 433 R2d 95, 
Not necessary to show scienter 
U.S.—U.S. v. Interlake Steel Corp., D.C.IU., 297 
RSupp. 912. 

Condition precedent 

Okl.—Fell & Wolfe Oil Co, v. State, Cr., 480 P.2d 277. 

§ 55. In General 

13, Conn.—State v. Brennan, Cir.A.D., 216 A.2d 294, 
3 Conn.Cir. 413. 

Or.—Morse v. Division of State Lands, 572 P.2d 1075, 
31 Or.App. 1309. 

Wash.—Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.L.R.3d 760, cert. den. 91 S.Ct. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

“Jus publicum” 

N.Y.—Arnold’s Inn, Inc. v. Morgan, 310 N.Y.S.2d 541, 
63 Misc.2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 

Or.—Smith Tug & ^rge Co. v. Columbia-Pacific Tow¬ 
ing Corp., 443 P.2d 205, 250 Or. 612. 
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14. U.S.—U.S. V. Kane, D.C.N.Y., 461 RSupp. 554. 
Cal,—People v. Mack, 97 Cal.Rptr. 448, 19 C.A.3d 

1040. 

Idaho—Southern Idaho Fish and Game Ass’n v. Picabo 
Livestock, Inc., 528 P.2d 1295, 96 Idaho 360. 
Mich.—Pigorsh v, Fahner, 177 N.W.2d 466, 22 Mich. 

App. 108, affd. 194 N.W.2d 343, 386 Mich. 508. 
N.J.—Borough of Neptune Qty v. Borough of Avon- 
By-The-Sea, 294 A.2d 47, 61 NJ. 296, 57 A.L. 
R.3d 983. 

Wash.—Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.L.R.3d 760, cert. den. 91 S.Q. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

Abdication of state’s trust void 
Wis.—Capt. Soma Boat Line, Inc. v. City of Wisconsin 
Dells, 203 N.W.2d 369, 56 Wis.2d 838. , 

17. Cal.—Smith v. Scrap Disposal Corp., 158 Cal. 
Rptr. 134, 96 C.A.3d 525. 

18. Cal.—^People v. Sweetser, 140 Cal.Rptr. 82, 72 
C.A.3d 278. 

Mich.—McCardel v. Smolen, 250 N.W.2d 496, 71 Mich. 
App. 560, affd. in part, vac. on oth. grds. and remd. 
in part 273 N.W.2d 3, 404 Mich. 89. 

NJ.—Lusardi v. Curtis Point Property Owners Ass’n. 
430 A.2d 881, 86 NJ. 217, 18 A.L.R. 4th 558. 


21.15. U.S.—U.S. V. Reserve Mining Co, D.CACnm, 
412 RSupp. 705, affd,, remd., CA., 543 F.2d 
1210, on remand, D.C., 431 F.Supp. 1248. 

21.20. U.S.—U.S. V, Florida Power & light Co, 
D.CFla., 311 RSupp. 1391. 

N.J.—Department of Health v. Passaic Valley Sewerage 
Commission. 242 A.2d 675, 100 NJ.Super. 540, 
affd. 253 A.2d 577, 105 N.J.Super. 565. 

Police power 

Wis.—Just V. Marinette County, 201 N.W.2d 761, 56 
Wis.2d 7. 
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21JS5. Fla.—Town of Palm Beach Shores v. Colon¬ 
nades, Inc., App., 216 So.2d 78; 

Preliminary injunction denied 

U.S.—U.S. v. Florida Power & Light Co, D.C.Fla, 311 
RSupp. 1391. 

Motion for temporary injunction held in abey¬ 
ance 

N.Y.—People v. Port of New York Authority, 315 
N.Y.S.2d 9, 64 Misc.2d 563. 

§ 58. Taking Seaweed, Sand, Gravel, 
or Soil 
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40.5. Statute construed 

Or.—State Land Bd. v. Western-Pacific Dredging Corp., 
416 P.2d 667, 224 Or. 184. 

State Land Bd. v. General Const. Co., 465 P.2d 
731, 2 Or.App. 531, 

§ 59. Travel on Ice 
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52. State not liable for injuries 

N.Y.—Wight v. State, 403 N.Y.S.2d 450, 93 Misc.2d 
560. 

§ 60. Use of Shores or Banks 

60. U.S.—U.S. V. Kane. C.A.N.Y, 602 F.2d 490. 

U.S. V, St. Thomas Beach Resorts, Inc., D.CVir- 
gm Islands, 386 RSupp. 769, affd, C.A., 529 F.2d 
513—Matthews v. U. S, D.C.Ga, 526 F.Supp. 993, 
affd. in part, revd. in part on oth. grds. CA., 713 
F.2d 677. 

Ark.—State v. Mcllroy. 595 S.W.2d 659, 268 Ark. 227, 
cert. den. 101 S.Ct. 124, 449 U.S. 843, 66 L.Ed,2d 
51. 

Cal.—People ex rel. Younger v. El Dorado County, 157 
Cal.Rptr. 815, 96 CA.3d 403. 

Fla.—Board of Trustees of Internal Imp. Trust Fund v. 
Medeira Beach Nominee, Inc., App., 272 So.2d 
209, 63 AI,R.3d 241. 

Md.—Department of Natural Resources v. Mayor and 
Council of Ocean City, 332 A,2d 630. 274 Md. 1. 

Mass.—Opinion of the Justices, 313 N,E.2d 561, 365 
Mass. 681. 

N.y.—Allen v. Potter, 316 N.Y.S.2d 790, 64 Misc.2d 
938, affd. 323 N.Y.S.2d 409, 37 A.D.2d 691. 

61. U.S.—U.S. v. Kane, C.A.N.Y., 602 F.2d 490. 

Cal.-^tate v. Superior Court of Placer County, 172 

CaI.Rptr. 713, 625 P.2d 256, 29 C3d 240, cert den. 
102 S.a. 325, 454 U.S. 865, 70 L.Ed.2d 165, reh. 
den. 102 S.O. 665, 454 U.S. 1094, 70 L.Ed.2d 635. 

Fla.—aty of Daytona Beach v. Tona-Rama, Inc., 294 
So.2d 73. 

Mich.—^Henson v. Gerlofe, 164 N.W.2d 533, 13 Mich. 
App. 435. 

N.Y.—Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 339 N.Y.S.2d 966. 

Or.—State ex rel. Thornton v. Hay, 462 P.2d 671, 254 
Or. 584. 

Beach activities 

Cal.—Liberty v. California Coastal Commission, 170 
Cal.Rptr. 247, 113 C.A.3d 491. 

Mass.—Opinion of the Justices, 313 N.E2d 561, 365 
Mass. 681. 
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NJ.—Borough of Nqptune Qty v. Borough of Avon- 
By-The-Sea, 294 A.2d 47, 61 NJ. 296, 57 AX. 

R. 3d9S3. 

Minunal goTenunental acti<Mi refoired 

Mkh.—Kempf v. Ellixson, 244 N.W.2d 476, 69 Mich. 
App. 339. 

Insufficient use 

Mkh.—Kempf V. Ellixson, 244 N.WJd 476. 69 Mich. 
App. 339. 

62. U.S.— U.S. V. HarrisOT County, Miss., C.A.Miss., 
399 F.2d 485, reh. den. 414 F.2d 784, cert. den. 90 

S. a. 925, 397 U.S. 918, 25 L.Ed.2d 99. app. after 
remand 445 F.2d 276, app. after remand 463 F.2d 
1328. 

La.—Hathom v. Board of Qan’rs of Bed River, Atchaf- 
alaya, Bay(m Boeuf Levee Dist., App., 218 So.2d 
335, writ ref. 220 So.2d 461, 253 La. 881. 

N.Y.—Trustees erf" Freeholders and Commonalty of 
Town of Southami^on v. Hcilncr, 375 N.Y.S.2d 
761, 84 Mi8c.2d 318. 

Wash.—Wabour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 AX.R.3d 760, cert, den, 91 S.Ct. 
119, 400 U.S. 878, 27 LEd.2d 115. 

PnMic policy to encourage public use of shore¬ 
line recreational areas 

Cal.—Gkm v. City of Santa Cruz, 84 Cal,Rptr. 162, 465 
P.2d 50, 2 C.3d 29. 

Lane v. Qty of Redondo Beach, 122 Cal.Rptr. 
189, 49 CA.3d 251. 

63. U.S.—^U.S. V. Certain Land in County of 
Worcester, State of Md., D.C.Md., 311 F.Supp. 
1039, adhered to 324 F.Supp. 1170. 

Cal.—Lane v. City of Redondo Beach, 122 CaI.Rptr. 
189, 49 CA.3d 251. 

Md.—Delmarva Power & Light Co. of Md. v. Eber- 
hard, 230 A.2d 644, 247 Md. 273—Department of 
Natural Resources v. Mayor and Council of Ocean 
City, 332 A.2d 630, 274 Md. I. 

R,!.—State v. Ibbison, 448 A.2d 728, 

**Public trust doctrine’^ 

U.S.—Capano v. Borough of Stone Harbor, D.CNJ., 
530 RSupp. 1254. 

NJ.-Hyland v. Borough of Allcnhuist, 372 A.2d 1133, 
148 NJ.Super. 437, mod. on oth. grds. and remd. 
393 A.2d 579, 78 NJ. 190. 

64. Wadn—Hunt v. Anderson, 635 P.2d 156, 30 
Wash.App. 437. 

Review of Shordiiies Hearings Board 
Wash.—In re Third Lake Washington Bridge by City of 
Seattle, 510 P.2d 216, 82 Wash.2d 280. 

65. CaL—State v. Superior Court of Lake County, 172 
CaLRptr. 696, 625 P.2d 239, 29 C.3d 210, cert, 
den. 102 S.Ct 325, 454 U.S. 865, 70 L.Ed.2d 165, 
reh. den. 102 S.O. 664,454 U.S. 1094, 70 L.Ed.2d 
635. 
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67. La.—Sdigman v. Tschim, App., 394 So.2d 1326. 

69. Fla.—City of Daytona Beadi v. Tona-Rama, Inc., 
294 So.2d 73. 

Regulation of easemoit area 

CaL—People v. Deacon. 151 Cal.Rptr. 277, 87 CA.3d 
Supp. 29. 

Hawaii—State v. VOIJbum, 426 P.2d 626, 49 Haw. 651. 
Or.—State Highway Commission v. Fultz 491 P.2d 
1171, 261 Or, 289. 

Duty municipality to maintain beach for 
benefit of public 

U.S.—^U.S. V. Harrison County, Miss,, CLAMiss., 399 
F2d 485, reh. den. 414 F.2d 784, cert. den. 90 S.Q. 
925, 397 U.S. 918, 25 LXd.2d 99, app. after re¬ 
mand 445 F.2d 276, app. after remand 463 F.2d 
1328. 

70. La,—Pillow v. Board of Com’rs for Fifth Louisi¬ 
ana Levee Dist,, App., 369 So.2d 1172, writ den., 
Sup., 373 So.2d 525, app, after remand, App. 2 
Or.. 425 So.2d 1267, writ i^ed 445 So.2d 1225, 
app. after remand 466 So.2d 44, writ den. 467 
So.2d. 533, and 470 So.2d 119, two cases. 

Wash.—State v. Wright, 529 P.2d 453, 84 Wash.2d 645. 


7«. Mkh.—Henson v. Gcrlofe, 164 N.W.2d 533, 13 
Mich.App. 435. 

Or.—State ex reL Thornton v. Hay, 462 P.2d 671, 254 
Or. 584. 

State ex reL Johnscwi v. Bauman, 492 P.2d 284, 7 
Or.App. 489. 

Evidence 

(2) NJ.—SiM^e V. Borough of Beach Haven, 281 
A.2d 377, 116 NJ.Super. 148. 

§ 61. In General 
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79, U.S.—Gregory v. City of New York, D.C.N.Y., 
346 RSupp. 140. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

Miss.—^Treuting v. Bridge and Park Commission of City 
of BUoxi, 199 So.2d 627. 

Ohio—State ex rel. Brown v. Newport Concrete Co., 
336 N.E.2d 453, 44 Ohio App.2d 121, 73 0.0.2d 
124. 

81. N.Y.—AUen v. Potter. 316 N.Y.S.2d 790, 64 
Misc.2d 938, afFd. 323 N.Y,S.2d 409, 37 A.D.2d 
691. 

84. N.Y.—Allen v. Potter, 316 N.Y.S.2d 790, 64 
Misc.2d 938, affd. 323 N.Y.S.2d 409, 37 A.D.2d 
691. 

85. Or.—Brusco Towboat Co. v. State By and 
Throu^ Straub, 567 P.2d 1037, 30 Or.App. 509, 
reconsideration den. 570 P.2d 996, 31 Or.App. 
491, affd. in part, revd. in part on oth. grds. 589 
P.2d 712, 284 Or. 627. 
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88. Wash.—Mood v. Banchero, 410 P.2d 776, 67 
Wash.2d 835. 

89. Fla.—Johnson v. McCowen, App., 348 So.2d 357. 
N.Y.—Town of Hempstead v. Oceanside Small Craft 

Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 4— 
Town of IsUp V. Powell, 358 N.Y.S.2d 985, 78 
Misc.2d 1007. 

Wash,—Botton v. State, 420 P.2d 352, 69 Wash.2d 751. 

90. U.S.—Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.CVa., 264 RSupp. 399. 

92. Cal.—Marks v. Whitney, 98 CaLRptr. 790, 491 
P.2d 374, 6 C3d 251. 

Fh.—Padgett v. Central and Southern Florida Flood 
Control Dist, App., 178 So.2d 900. 

Md.—Department of Natural Resources v. Mayor and 
Counca of Ocean Qty, 332 A.2d 630, 274 Md. 1. 
Wash.—Mood v. Banchero, 410 P.2d 776, 67 Wash.2d 
835. 

Right to damages 

(2) Other matters. 

La.—^Deltic Farm and Timber Co., Inc. v. Board of 
Com’rs for Fifth Louisiana Levee Dist., App., 368 
So.2d 1109, writ den.. Sup., 371 So.2d 833. 
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95. U.S.—^Niagara Mohawk Power Corp. v. U.S., 525 
F.2d 1380, 207 Ct.a. 576. 

97. Cal.-CJA cited in Maries v. Whitney, 98 Cal. 

Rptr. 790, 798, 491 P,2d 374, 6 C.3d 251. 

Mich.—McCardel v. Smolen, 250 N-W.2d 496,71 Mich. 
App. 560, affd. in part, vac. on oth. grds. and remd. 
in part 273 N.W.2d 3, 404 Mkh. 89. 

N.Y.—Arnold’s Inn, Inc. v. Morgan, 317 N.Y.S.2d 989, 
35 A.D.2d 987; 

AUen V. Potter, 316 N.Y.S.2d 790, 64 Misc.2d 
938, affd. 323 N.Y.S.2d 409, 37 A.D.2d 691. 
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2. Fla.—Board of Trustees of Internal Imp. Trust 
Fund V. Medeira Beach Nominee, Inc., 272 So.2d 
209, 63 A.LJL3d 241. 

Padgett V. Central and Southern Florida Flood 
Control Dist, App., 178 So.2d 900. 


3. N.Y.—^Arnold’s Inn, Inc. v. Morgan, 310 N.Y.S.2d 
541, 63 Mi8c.2d 279, mod. on oth. grds. 317 
N.Y.S.2d 989. 35 A.D.2d 987. 

10 J5. Exdusive right 

U.S.—Norfolk Dredging Co. v. Radcliff Materials, Inc., 
D.CVa., 264 RSupp. 399. 
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11. U.S.—Coastal Petroleum Co. v, U.S., 524 F.2d 
1206, 207 eta. 701, cert. den. 101 S.a. 567, 449 
U.S. ion, 66 L.Ed.2d 469, and 102 S.a 1770, 
456 U.S. 915, 72 L.Ed.2d 174. 

Conn.—Bloom v. Water Resources Commission, 254 
A.2d 884, 157 Conn. 528. 

Minn.—Bartcll v. State, 284 N.W.2d 834. 

N.H.-Sibson v. State, 259 A.2d 397, 110 N.H. 8. 
N.Y.—New York State Water Resources Commission v. 
Liberman, 326 N.Y.S.2d 284, 37 A.D.2d 484, app. 
dism. 280 N.E.2d 889, 30 N.Y.2d 516, 330 N.Y. 
S.2d 63. 

Wash.—Bottom v. State, 420 P.2d 352, 69 Wa8h.2d 751. 
Not immune from exercise of police power 
Conn.—^Poneleit v. Dudas, 106 A.2d 479, 141 Conn. 
413. 

State V. Brennan, Cir.A.D., 216 A.2d 294, 3 
Conn.Cir. 413. 

Wetlands 

N.Y.—People of Town of Smithtown v. Poveromo, 336 
N.Y.S.2d 764, 71 Misc.2d 524, revd. on oth. grds. 
359 N.Y.S.2d 848, 79 Misc.2d 42. 

12. Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 
P.2d 374, 6 C3d 251. 

Mich.—Pigorsh v. Fahner, 194 N.W.2d 343, 386 Mich. 
508. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

Order establishing lake level not preventing 
subsequent assessment law 
Mich.—Board of Com’rs for Missaukee County v. Ny- 
land, 206 N.W.2d 543, 45 Mich.App. 307. 

Trust powers of state 

Wis.—Just V, Marinette County, 201 N.W.2d 761, 56 
Wis.2d 7. 
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13. U.S.—Anderson-TuUy Co. v. Walls, D.C.Mi8s., 
266 F.Supp. 804. 

Cal.—Colberg, Inc, v. State ex rel. Dept, of Public 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C.2d 408, 
cert den. 88 S.a 1037, 390 U.S. 949, 19 XEd.2d 
1139. 

Ky.—Com., Dept of Highways v, Thomas, 427 S.W,2d 
213. 

N.Y—Moyer v. Stat^ 289 N.Y.S.2d 114, 56 Misc.2d 
549—Allen v. Potter, 316 N.Y.S.2d 790, 64 
MiseJd 938, affd. 323 N.Y.S.2d 409, 37 AD.2d 
691—Piesco v. di Francesca, 338 N.Y.S.2d 286, 72 
Misc.2d 128. 

Ohio—State ex rel. Brown v. Newport Concrete Co., 
336 N.E.2d 453, 44 Ohio App.2d 121, 73 O.0.2d 
124. 

19. CaL—Colberg, Inc, v. State ex rel. Dept, of PubHc 
Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C.2d 408, 
cert. den. 88 S.a. 1037, 390 U.S. 949, 19 L.Ed.2d 
U39. 

Generally, a riparian owner’s interest 
in waterway navigation is the same as 
a member of the public except where 
there is some special injury to the ri¬ 
parian owner.^^'^ 

193. Fla.—Game & Fresh Water Fish Com’n v. Lake 
Islands, 407 So.2d 189, disapproving to extent in 
conflict, Carmazi v. Board of County Commission¬ 
ers, 108 So.2d 318. 

In such case the riparian owner has 
the individual right to object and to 
have the courts hear his objection with 
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respect to the special injury sustained 
by 

19.10. Fla.—Game & Fresh Water Fish Com’n v. 
Lake Islands, 407 So.2d 189, disapproving to ex¬ 
tent in conflict, Carmazi v. Board of County Com¬ 
missioners, 108 So.2d 318. 
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25, Fla.~Jeffer8on Nat. Bank at Sunny Isles v. Met¬ 
ropolitan Dade County, App., 271 So.2d 207. 

§ 62. What Law Governs 

27. U.S.—Badgley v. City of New York, C.A.N.Y., 
606 F.2d 358, cert. den. 100 S.Ct. 2989, two cases, 
447 U.S. 906, 64 L.Ed.2d 855. 

§ 63. Who Have Rights as Riparian 
Owners 
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34. U.S.—U.S. V. 2,899.17 Acres of Land, More or 
Less, in Brevard County, State of Fla., D.C.Fla., 
269 F.Supp. 903. 

Fla.—Kendry v. State Road Dept., App., 213 So.2d 23. 

Idaho—Bradford v. Simpson, 541 P.2d 612, 97 Idaho 
188, app. after remand 573 P.2d 149, 98 Idaho 830. 

Mich.—^Turner Subdivision Property Owners Ass’n v. 
Schneider, 144 N.W.2d 848, 4 Mich.App. 388. 

Wash.—Mood v. Banchero, 410 P.2d 776, 67 Wash.2d 
835. 

Land bounded by river 

(2) Other rivers. 

U.S.—^Fontenelle v. Omaha Tribe of Neb., D.C.Neb., 
298 F.Supp. 855, aflfd., C.A., 430 F.2d 143. 

Del,—State ex rel. Buckson v. Pennsylvania R, Co., 
Super., 228 A.2d 587. 

State 

U.S.—U.S. V. Stoeco Homes, Inc., C.A.NJ., 498 F.2d 
597, cert, den. 95 S.Ct. 1124, 420 U.S. 927, 43 
L.Ed.2d 397. 

35. Md.—Owen v. Hubbard, 271 A.2d 672, 260 Md. 
146. 

N.Y.—Allen v. Potter, 316 N.Y.S.2d 790, 64 Misc.2d 
938, aflfd. 323 N.Y.S.2d 409, 37 A.D.2d 691. 

Wash.—Rose v. Riedinger, 534 P.2d 146, 13 Wash.App. 
222 . 

Lands bordering on artificially accreted area 

(3) Other matters. 

Fla.—Padgett v. Central and Southern Florida Flood 
Control Dist., App., 178 So.2d 900. 

Separation by beach lot 

Mich.—^Turner Subdivision Property Owners Ass’n v, 

. Schneider, 144 N.W.2d 848, 4 Mich.App. 388. 

Conditions at time of subdivision control 

Va.—Interstate Motels, Inc. v. Biers, 193 S.E.2d 658, 
213 Va. 498. 

36. N.Y.—Town of Hempstead v. Little, 239 N.E.2d 
722, 22 N.Y.2d 432, 293 N.Y.S.2d 88. 

Metes and bounds description 

Mich.—^Turner Subdivision Property Owners Ass’n v. 
Schneider, 144 N.W,2d 848, 4 Mich.App. 388. 

Grantee or lessee 

Or.—Smith Tug & Barge Co. v. Columbia-Pacific Tow¬ 
ing Corp., 443 P.2d 205, 250 Or. 612. 
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48. Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 
Neb. 222. 
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54. Mich.—Kenipf v. Ellixson, 244 N.W.2d 476, 69 
Mich.App. 339. 

§ 64. Rights as between Different 
Owners 

65, Idaho—CJ.S. cited in Hilleary v. Meyer, 430 
P.2d 666, 669, 91 Idaho 775. 
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Md.—CJ jS. quoted in Wicks v. Howard, 388 A.2d 
1250, 1256, 40 MdApp. 135. 

66. Md.—CJ.S. quoted in Wicks v. Howard, 388 
A.2d 1250, 1256, 40 Md.App. 135. 
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66.5. Equitable distribution 

(2) Other statements. 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md, 380. 
69. Fla.—Bliss v. Kinsey, App., 233 So.2d 191. 

94. Road not authorized by consent of one 
owner 

Mich.—^Bauerle v. Board of Coimty Road Com’rs for 
Charlevoix County, 201 N.W.2d 799, 388 Mich. 
520. 

§ 65. Use of Water 
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78. U.S.—Goose Creek Hunting Club, Inc. v. U.S., 
518 F.2d 579, 207 Ct.a. 323. 

page 222 

90. N.H.—Heston v. Ousler, 398 A.2d 536, 119 N.H. 
58, 14 A.L.R. 4th 1021. 
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91. U.S.—Tri-State Materials Corp. v. U.S., 550 F.2d 
1, 213 Cta. 1. 

2. Tenn.—Wilson v. Farmers Chemical Ass’n, 444 
S.W.2d 185, 60 Tenn.App. 102. 

§ 66. -Remedies 
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13. Idaho—Bradford v. Simpson, 541 P.2d 612, 97 
Idaho 188, app. after remand 573 P.2d 149, 98 
Idaho 830. 

14.5. Tenn.—Wilson v. Fanners Chemical Ass’n, 444 
'S.W.2d 185, 60 Tenn.App. 102. 

Nuisance 

Mich.—Kurrle v. Walker, 224 N.W.2d 99, 56 Mich. 
App. 406. 
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17. Cal.—^Marks v. Whitney, 98 Cal.Rptr. 790, 491 
P.2d 374, 6 C.3d 251. 

Bayou 

Mich,—Kurrle v. Walker, 224 N.W.2d 99, 56 Mich. 
App. 406. 

30. Evidence held sufficient 

(1) U.S.—Loesch v. U.S., 645 F.2d 905, 227 Q.a. 
34, mandamus den. 102 S.Ct. 618, 454 U.S. 1051, 70 
L.Ed.2d 604, cert. den. 102 S.Ct. 672, 454 U.S. 1099, 70 
L.Ed.2d 640, reh. den. 102 S.a. 1496, 455 U.S, 984, 71 
L.Ed.2d 695. 

Tenn.—^Wilson v. Farmers Chemical Ass’n, 444 S.W.2d 
185, 60 Tenn.App. 102. 

Evidence held insufficient 
Idaho—Bradford v. Simpson, 541 P.2d 612, 97 Idaho 
188, app. after remand 573 P.2d 149, 98 Idaho 830. 

§ 67. Access to Water 
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33. U.S.—U.S. V. Rands, Or., 88 S.Q. 265, 389 U.S, 
121, 19 L.Ed.2d 329. 

Bums V. Forbes, C.A.Virgin Islands, 412 F.2d 
995. 

Confederated Salish and Kootenai Tribes v. Na- 
men, D.CMont, 380 F.Supp. 452, affd., C.A., 534 
F.2d 1376, cert. den. 97 S.Ct 336, 429 U.S. 929, 50 
L.Ed.2d 300, app. after remand oiss F.2d 951, cert, 
den. 103 S.a. 314, 459 U.S. 977, 74 L.Ed.2d 291. 
Alaska—^Talbot’s Inc. v, Cessnun Enterprises, Inc., 566 
. P.2d 1320. 

Cat—Colberg, Inc. v. State ex rel. Dept, of Public 
Works, 62 CaLRptr. 401, 432 P.2d 3, 67 C2d 408, 
cert. den. 88 S.a. 1037, 390 U.S, 949, 19 L.Ed.2d 
1139. 
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Fla.—Game & Fresh Water Fish Com’n v. Lake Is¬ 
lands, 407 So.2d 189, disapproving to extent in 
conflict, Carmazi v. Board of County Commission¬ 
ers, 108 So.2d 318. 

Padgett V. Central and Southern Florida Flood 
Control Dist, App., 178 So.2d 900. 

Idaho—Ritter v. Standal, 566 P.2d 769, 98 Idaho 446. 
Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380. 
N.Y.—Arnold’s Inn, Inc. v. Morgan, 317 N.Y.S.2d 989, 
35 A.D.2d 987—Town of Hempstead v. Oceanside 
Yacht Harbor, Inc., 328 N.Y.S.2d 894, 38 A.D.2d 
263, affd. 299 N.E.2d 895, 32 N.Y.2d 859, 346 
N.Y.S.2d 529. 

Town of Hempstead v. Oceanside Small Craft 
Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 4— 
Town of Mp V. Powell, 358 N.Y.S.2d 985, 78 
Misc.2d 1007—People v. McCarthy, 362 N.Y.S.2d 
785, 80 Misc.2d 143. 

N.C.—Capunc v. Robbins, 160 S.E,2d 881, 273 N.C 
581. 

Or.—Brusco Towboat Co. v. State By and Through 
Straub, 567 P.2d 1037, 30 Or.App. 509, reconsider¬ 
ation den. 570 P.2d 996, 31 Or.App. 491, aflfd. in 
part, revd. in part rni oth. grds., 589 P.2d 712, 284 
Or. 627. 
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Where state law does not recognize, 
as appurtenant to upland or tideland, 
any right beyond the boundary of the 
property, an owner of such land, ab¬ 
sent an express grant has no right to 
an easement across tidelands owned by 
the state, or by an individual to reach a 
navigable waterway 

37.5. Tideland owner may block riparian own¬ 
er’s access 

Wash.—Harris v. Hylebos Industries, Inc., 505 P.2d 
457, 81 Wash.2d 770. 

38. U.S.—^Bums v. Forbes, C.A.Virgin Islands, 412 
F.2d 995. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

39. N.Y.—^Town of Hempstead v. Oceanside Small 
Craft Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 

4. 

Not restricted to personal use 
N.Y.—^Town of Hempstead v. Oceanside Yacht Harbor, 
Inc., 328 N.Y.S.2d 894, 38 A.D.2d 263, aflfd. 299 
N.E.2d 895, 32 N.Y.2d 859, 346 N.Y.S.2d 529. 
41. Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 
P.2d 374, 6 C3d 251. 
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45, Conn.—Bloom v. Water Resources Commission, 
254 A.2d 884, 157 Conn. 528. 

N.Y.—^Arnold’s Inn, Inc. v. Morgan, 310N.Y.S.2d 541, 
63 Misc.2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 

45.5. Right of riparian owner to object to obstruction 
by state where overriding public interest sec supra 
§ 61. 

48. N.Y.—Town of Hempstead v. Oceanside Yacht 
Harbor, Inc., 328 N.Y.S.2d 894, 38 A.D.2d 263, 
affd. 299 N.E.2d 895, 32 N.Y.2d 859, 346 N.Y. 
S.2d 529. 
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69. U.S.—Bums v. Forbes, C.A.Virgin Islands, 412 
F.2d 995. 

70. CaL—Colberg, Inc. v. State ex rel. Dept of Public 
Works. 62 Cal.Rptr. 401, 432 P.2d 3, 67 C2d 408, 
cert. den. 88 S.a 1037, 390 U.S. 949, 19 L.Ed.2d 
1139. 

N.C.—Capune v. Robbins, 160 S.E.2d 881, 273 N.C. 
581. 

73, U.S.—Bonelli Cattle Co. v. Arizona, Ariz., 94 

5. a 517, 414 U.S. 313, 38 L.Ed2d 526, reh. den. 
98 S.a 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 
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74. CaL—CoIbcrg, Inc. v. State ex rd. Dept of Public 
Worics, 62 Cal.Rptr. 401,432 P.2d 3, 67 C.2d 408, 
cert den. 88 S.Ct 1037, 390 0.8. 949, 19 L.Ed2d 
1139. 

§ 68, -Remedies 

77. Md.—CJA cited in Wicks v. Howard, 388 A.2d 
1250, 1256, 40 MdApp. 135. 

78. Fla.—Board of Trustees erf Internal Imp. Trust 
Fund V. Medeira Beach Nominee, Inc., 272 So.2d 
209, 63 A.LR.3d 241. 

Idaho—Ritter v. Standal, 566 P.2d 769, 98 Idaho 446. 

N.Y.—Amokl*s Inn, Inc. v. Morgan, 317 N.Y.S.2d 989, 
35 A.D.2d 987. 

81. N.Y.—^Arnold’s Inn, Inc. v. Morgan, 310 N.Y. 
S.2d 541, 63 Mi8c.2d 279, mod. on oth. grds, 317 
N.Y.S.2d 989, 35 A.D.2d 987. 

§ 69. Use of Shores and Banks 

page 232 

88, Forediore 

Dd.—State ex rek Buckson v. Pennsylvania R. Co., 267 
A.2d 455, op. supp. 273 A.2d 268. 

State ex rd. Buckson v. Pennsylvania R. Co., 
Super., 228 A.2d 587. 

89, La.—Lake Providence Port Commission v. Bunge 
Corp., App,, 193 So.2d 363, writ ref. 195 So.2d 
147, 250 La. 269. 

Review of permits by board 

Wash—State, Dqjt of Ecology v. Qty of Kirkland, 508 
P.2d 1030, 8 WasLApp. 576, mod. on oth. grds. 
523 P.2d 1181, 84 Wash.2d 25. 

90, US.—Public Utility Dbt No. 1 of Pend Oreille 
County V. City of Seattle, C.A.Wash., 382 F.2d 
666, cert dism- 90 S.a 22, 396 U.S. 803, 24 
L.Ed.2d 59. 

Fla,—City of Daytona Beach v. Tcma-Rama, Inc., 294 
So.2d73. 

Mass^-Opinion of the Justices, 313 N.E.2d 561, 365 
Mass. 681. 

1>8, Fla.—City of Daytona Beach v. Tona-Rama, Inc., 
294 So2d 73. 
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11. La.—Btate v, Pladd Oil Ca, 300 SoJ2d 154, cert- 
den. 95 S.Q. 784, two cases, 419 U.S. 1110, 42 
LBd.2d 807, reh. den. 95 S.Ct. 1343, two cases, 
420 U.S. 956, 43 L.Ed.2d 434. 

13. Pideeting aot induded 

La.—^Tenneco, Inc. v. Oil, Chemical and Atomic Work¬ 
ers Union, Local 4-522, App., 234 So.2d 246, writ 
rtf. 236 So.2d 499, 256 La. 366. 

Huntiiig and fishing not indnded 

La.—^Warner v. Clarke, App., 232 So.2d 99, writ ref. 
233 So.2d 565, 255 La. 918. 

143. La.—Hathom v. Board of Com’rs of Red River, 
Alcfaafitlaya, Bayou Boeuf Levee Dist, App., 218 
So.2d 335, writ ref. 220 So.2d 461, 253 La. 881. 

Rule limited to riparian lands 

(1) La.—Jeanerette Lumber & Shingle Ca v. Board 

of dom’rs for Atcha£slaya Basin Levee Dist., 187 So.2d 

715, 249 La- 508. 

Grayson v. Commissioners of Bossier Levee 
Dist. App., 229 So.2d 139. 
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173. La.—State v. Placid Oil Co., App., 274 So.2d 
402, affit in part, am. in part on oth. grds. 300 
So.2d 154, cert den. 95 S.Ct. 784, two cases, 419 
U.S. 1110, 42 L.Ed.2d 807, reh. den. 95 S.a. 
1343, two cases, 420 U.S. 956, 43 L.Ed.2d 434. 

17.10. La.—Jeiferson Parish v. Universal Fleeting 
Co., App., 234 So.2d 88. 

33. Idaho—Milbcrt v. Carl Carbon, Inc., 406 P.2d 
113, 89 Idaho 471. 
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36. Idaho-MJbert v. Carl Carbon, Inc., 406 P.2d 
113, 89 Idaho 471. 

page 238 

69. Ala.—Jansen v. Fair Harbor Marina, Inc., Gv, 
App., 373 So.2d 325. 

Evidence held sufficient 

Mass.—Hockney v. GrijfBth, 374 N.E.2d 340, 6 Mass. 
App. 863. 

§ 73. -Right to Construct and 

Maintain 

page 240 

93. U.S.—Bums v. Forbes, C.A.Vir|^ Islands, 412 
F.2d 995—U.S. v. Diamond, C.A.Ga., 512 F.2d 
157, cert den. 96 S.Q. 275, 423 U.S. 928, 46 
L.Ed.2d 255. 

Confederated Salish and Kootenai Tribes v. Na- 
men, D.C.Mont., 380 F.Supp. 452, affd., C.A., 534 
F.2d 1376, cert. den. 97 S-O. 336, 429 U.S. 929. 50 
L.Ed.2d 300, app. after remand 665 F.2d 951, cert, 
den. 103 S.Ct. 314, 459 U.S. 977, 74 L.Ed.2d 291. 
Ala.—Johnson v. Bryant, 350 So.2d 433. 

Conn.—Bloom v. Water Resources Commission, 254 
A.2d 884, 157 Conn. 528. 

Fla.—Board of Trustees of Internal Imp. Trust Fund v. 
Medeira Beach Nominee, Inc., App., 272 So.2d 
209, 63 A.L.R.3d 241. 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380. 
Wicks V. Howard, 388 A.2d 1250, 40 Md.App. 
135. 

Mich.—McCardel v. Smolen, 250 N.W.2d 496, 71 Mich. 
App. 560, affd. m part. vac. on oth. grds. and remd. 
in part 273 N.W.2d 3, 404 Mich. 89. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

N.Y.—Moyer v. State, 289 N.Y.S.2d 114, 56 Misc.2d 
549. 

N.C.—Carolina Beach Fishing Pier, Inc. v. Town of 
Carolina Beach, 177 S.E.2d 513, 277 N.C. 297. 

Public or private wharf 

N.Y.—^Town of Hempstead v. Oceanside Yacht Harbor, 
Inc., 328 N.Y.S.2d 894, 38 A.D.2d 263, affd. 299 
N.E.2d 895, 32 N-.Y.2d 859, 346 N.Y.S.2d 529. 

Right to construct groins provided permit is 
obtained 

U.S.—Crawford v. West India Carriers, Inc., D.C.Fla,, 
337 F.Supp. 262, revd. on oth. grds., C.A., 492 
F.2d 679, cert. den. 95 S.a. 63, 419 U.S. 836, 42 
L.Ed.2d 63. 

Not an extension of riparian rights 
N.Y.—Town of Islip v. Powell, 358 N.Y.S.2d 985, 78 
Misc.2d 1007. 

96. N.Y.—People v. McCarthy, 362 N.Y.S.2d 785, 80 
Misc.2d 143. 

Or.—Brusco Towboat Co. v. State, By and Through 
Straub. 589 P.2d 712, 284 Or. 627. 

page 241 

98. Md.—Wicks V, Howard, 388 A.2d 1250, 40 Md. 
App. 135. 

99. N.Y.—Grinnell v. Kowarc, 376 N.Y.S.2d 759, 50 
A.D.2d 1070. 

Statute construed 

Md.—Wicks v. Howard, 388 A.2d 1250^ 40 Md,App. 
135. 

4. Conn.—Lovejoy v, van Emmenes, 416 A.2d 1192, 

177 Conn. 287. 

Minnv—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

N.H.—Heston v. Ousler, 398 A.2d 536, 119 N.H. 58, 14 
A.L.R. 4th 1021. 

Ohio—Thomas v. Sanders, 413 N.E.2d 1224, 65 Ohio 
App.2d 5, 19 0;0.3d 3. 

5. Conn. — Hotchkiss Grove Ass*n v. Water Resources 

Commission, 282 A.2d 890, 161 Conn. 50. 


6. Conn.—Hotekiss Grove Ass’n v. Water Resources 
Commission, 282 A.2d 890, 161 Conn. 50. 

N.C.—Capune v. Robbins, 160 S.£.2d 881, 273 N.C. 
581. 

Public^s right of navigation and ri¬ 
parian owners* wharfage rights are 
separate and distinct rights and the 
latter do not automatically derive or 
result from the former.’-^ 

9.5. U.S.—Confederated Salish and Kootenai Tribes 
V. Namcn, D.C.Mont., 380 F.Supp. 452, affd., 
C.A., 534 F.2d 1376, cert. den. 97 S.a 336, 429 
U.S. 929, 50 L.Ed.2d 300, app. after remand 665 
F.2d 951, cert. den. 103 S.Q. 314, 459 U.S. 977, 
74 L.Ed.2d 291. 

10. U.S.—Confederated Salish and Kootenai Tribes v. 
Namcn, D.C.Mont., 380 F.Supp. 452, affd., C.A., 
534 F.2d 1376, cert. den. 97 S.Ct. 336, 429 U.S. 
929, 50 L.Ed.2d 300, app. after remand 665 F.2d 
951, cert. den. 103 S.Q. 314, 459 U.S. 977, 74 
L.Ed.2d 291. 

N.Y.—People v. Amerada Hess Corp., 375 N.Y.S.2d 
1001, 84 Misc.2d 1036. 

11. More than one wharf not unreasonable 

N.Y.—^Town of Hempstead v. Oceanside Yacht Harbor, 
Inc., 328 N.Y.S.2d 894, 38 A.D.2d 263, affd. 299 
N.E2d 895, 32 N.Y.2d 859, 346 N.Y.S.2d 529. 

page 242 

20. Md.—Harbor Island Marina, Inc. v. Board of 
County Com’rs of Calvert County, Md., 407 A.2d 
738, 286 Md. 303. 

page 243 

30. Landfill without permit as purpresture be¬ 
longing to state 

Cal.—Woods V. Johnson, 50 Cal.Rptr. 515, 241 C.A-2d 
278. 

§ 75 , -Injunction against Con¬ 

struction and Maintenance 

page 244 

45. U.S.—U.S. V. Sunset Cove, Inc., CA.Or., 514 
F.2d 1089, cert. den. 96 S.Q. 125, 423 U.S. 865, 
46 L.Ed.2d 94. 

Ind.—State ex rel. Dept, of Natural Resources v. Ma¬ 
son, App., 416 N.E.2d 1312. 

N.Y.—Town of Islip v. Powell, 358 N.Y.S.2d 985, 78 
Misc.2d 1007. 

47. Ala.—Johnson v. Bryant, 350 So.2d 433. 

48.5. Laches 

(2) Other statements. 

Mich.—Zlydasdyk v. Lucas, 185 N.W.2d 838, 29 Mich. 
App. 584. 

53. Mich.—Grosse He Tp. v. Dunbar & Sullivan 
Dredging Co., 167 N.W.2d 311, 15 Mich,App. 
556. 

54. Md.—Wicks v. Howard, 388 A.2d 1250, 40 Md. 
App. 135. 

§ 76. -Grant of Authority to 

Construct 

page 245 

59. US.—West Michigan Dock & Market Corp. v. 
S.S. Flying Independent, D.C.Mich., 284 F.Supp. 
519—US. V. Reserve Mining Co., D.CMinn., 394 
F.Supp. 233—Matthews v. U. S., D.C.Ga., 526 
F.Supp. 993, affd. in part, revd. in part on oth. 
grds. C.A., 713 F.2d 677, 

64. Conn.—Lovejoy v. Water Resources Commission, 
332 A.2d 108, 165 Conn. 224. 

Wash.—^tate Dept of Ecology v. Ballard Elks Lodge 
No. 827, 527 P.2d 1121, 84 Wash. 551. 
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page 246 

71. N.Y.—People v. Amerada Hess Corp., 375 N.Y. 
S.2d 1001, 84 Misc.2d 1036. 

Wash.— Matter of Zittel’s Marina, Inc., 565 P.2d 1196, 
17 WashApp. 774. 

Exemption 

Wash.— Putnam v. Carroll. 534 P.2d 132, 13 Wash. 
App. 201. 

72. Wash.—Matter of Zittel’s Marina, Inc., 565 P.2d 
1196, 17 Wash.App. 774. 

76 , Conn.—Sachem’s Head Ass’n v. Lufkin, 362 A.2d 
519. 168 Conn. 365. 

Md.—Mayor and Aldermen of City of Annapolis v. 
Shearwater Sailing Club, Inc., 288 A.2d 887, 265 
Md. 280—^Port Wardens of Annapolis v. Maryland 
Capital Yacht Club, 273 A.2d 102, 261 Md. 48. 
Wash.—Hayes v. Yount, 552 P.2d 1038, 87 Wash.2d 
280. 

79.5. Conn.—Hotchkiss Grove Ass’n v. Water Re¬ 
sources Commission, 282 A.2d 890, 161 Conn. 
50—Lovejoy v. Water Resources Commission, 332 
A.2d 108, 165 Conn. 224. 

Md.—Lunter v. Laudeman, 246 A.2d 540, 251 Md. 
203—Port Wardens of Annapolis v. Maryland Cap¬ 
ital Yacht Club, 273 A.2d 102, 261 Md. 48—Mayor 
and Aldermen of City of Annapolis v. Shearwater 
Sailing Club, Inc., 288 A.2d 887, 265 Md. 280. 
Wash.—Hama Hama Co. v. Shorelines Hearings Bd., 
536 P.2d 157, 85 Wash.2d 441. 

Scope of review 

N.Y.—Noyac Civic Council, Inc. v. Berle, 415 N.Y.S.2d 
694, 69 A.D.2d 883. 

Wash.—State Dept, of Ecology v. City of Kirkland, 523 
P.2d 1181, 84 Wash.2d 25. 

No right to appeal 

Conn.—Sachem’s Head Ass’n v. Lufkin, 362 A.2d 519, 
168 Conn. 365. 

82. Wash.—Talbot v. Gray, 525 P.2d 801, 11 Wash. 
App. 807. 

§ 77 . -Title to Wharves and 

Rights of Wharf Owners 

page 247 

95. Md.—Harbor Island Marina, Inc. v. Board of 
County Com’rs of Calvert County, Md., 407 A.2d 
738, 286 Md. 303. 

page 248 

2. Md.—Owen v. Hubbard, 271 A.2d 672, 260 Md. 
146. 

4. Md.—Owen v. Hubbard, 271 A.2d 672, 260 Md. 
146. 

§ 79. -Abatement 

pa^e 249 

30. Md.—Caine v. Cantrell, 369 A.2d 56, 279 Md. 
392. 

Owners and operators of oyster beds 

Conn.—Lovejoy v. van Emmenes, 416 A.2d 1192, 177 
Conn. 287. 

§ 81 . -DeHnitions 

page 250 

35. U.S.—U.S. v. Wilson, D.C.Iowa, 433 F.Supp. 57. 
Tex.—Coastal Indus. Water Authority v. Yoric, Gv. 
App., 520 S,W.2d 494, affd., Sup., 532 S.W.2d 949. 

Similar definitions 

(2) lowa-nJeffrey v. Grosvenor, 157 N.W,2d 114, 261 
Iowa 1052. 

<4) Fla.—State, Dept, of Natural Resources v. Con¬ 
temporary Land Sales, Inc., App., 490 So.2d 488. 
Old.—Ellis V. Union Oil Co. of California, 630 P.2d 
306. 

3d. U.S.—U.S. V. 738.75 Acres of Land, More or 
Less, in Jefferson and Lincoln Counties, Ark., 
D.C.Ark.,"263 F.Supp. 608. 


Mo.—Flowers v. Bales, App., 615 S.W.2d 103. 

Or.—State By and Through State Land Bd. v, (Corvallis 
Sand & Gravel Co., 526 P,2d 469, 18 Or.App., 524, 
mod. on oth. grds.. Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.Ct. 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P.2d 1352. 283 Or. 
147. 

37. Miss.—Hawkins v. Walters, 402 So.2d 336. 
Similar statements 

(2) U.S.—Choctaw and Chickasaw Nations v. Tib¬ 
betts, D.C.Okl., 430 F.Supp. 714. 

Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 26. 

38. U.S.—Beaver v. U.S., CA.Cal., 350 F.2d 4, cert, 
den. 86 S.Q. 1067, 383 U.S. 937. 15 L.Ed.2d 854. 

Cal.—People v. William Kent Estate Co., 51 Cal.Rptr. 
215, 242 C.A.2d 156. 

Ill.—Heckman v. Kratzer. 357 N.E.2d 1276, 2 BLDec- 
833, 43 Ill.App.3d 844. 

Or.—Hazen v. Herbst. 419 P.2d 23, 244 Or. 494. 

39. Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 
26. 
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40. N.Y.—Trustees of Freeholders and Commonalty 
of Town of Southampton v. Hcilner, 375 N. Y.S.2d 
761, 84 Misc.2d 318. 

43. U.S.—Puyallup Tribe of Indians v. Port of Taco¬ 
ma, D.CWash., 525 F.Supp. 65, affd. C.A, 717 
F.2d 1251, cert. den. 104 S.Ct. 1324, 79 L.Ed.2d 
720, reh. den. 104 S.Ct. 2162, 466 U.S. 954, 80 
L.Ed.2d 547. 

44. Ark.—Panneil v. Earls, 483 S.W.2d 440, 252 Ark. 
385. 

La.—Dickson v. Sandefur, App., 235 So.2d 579, revd. m 
part on oth. grds., affd. in part 250 So.2d 708, 259 
La. 473. 

N.J.—Skowysz v. City of Ventnor, 265 A.2d 554, 110 
N.J.Super. 340, affd. 265 A.2d 546, 56 N.J. 168. 

Wash.—Rose v. Riedinger, 534 P.2d 14b, 13 Wash.App. 

222 . 

Change of ownership dependent on county 
boundary 

U.S.—Matthews v. McGee, CA.Ark., 358 F.2d 516. 

page 252 

52. Wis.—Heise v. Village of Pewaukee, 285 N.W.2d 
859, '92 Wis.2d 333, cert. den. 101 S.Q. 527, 449 
U.S. 992, 66 L.Ed.2d 288. 

53. Utah—Utah State Road Commission v. Hardy 
Salt Co., 486 P.2d 391, 26 Utah 2d 143. 

54. U.S.—Fontcnelle v. Omaha Tribe of Nd>., D.C. 
Neb., 298 F.Supp. 855, affd., C.A., 430 F.2d 143. 

55. Cal.—People v. William Kent Estate Co., 51 Cal. 
Rptr. 215, 242 C.A.2d 156. 

Fla.—State v. Florida Nat Properties, Inc., 338 So.2d 
13. 

Utah—Utah State Road Oimmission v. Hardy Salt Co., 
486 P,2d 391, 26 Utah 2d 143. 

60. N.J.—CJA dted in Garrett v. State, 289 A.2d 
542, 546, 118 N.J.Super. 594. 

61. U.S.—Fontenelle v. Omaha Tribe of Neb., D.C. 
Neb., 298 F.Supp. 855, affd., CA., 430 F.2d 143. 

62. La.—State v. Placid Oil Co., 300 So.2d 154, cert, 
den. 95 S.Q. 784, two cases, 419 U.S. 1110, 42 
L.Ed.2d 807, reh. den. 95 S.Ct 1343, two cases, 
420 U.S. 956, 43 L.Ed.2d 434. 

page 253 

69. La.—^Tassin v. Rhynes, App., 366 So.2d 580, writ 
den. Sup., 368 So.2d 123. 

§ 82(1). -Ownership 

72. Tex.—Coastal Indus. Water Authority v. Yoric, 
532 S.W.2d 949. 

73. U.S.—^Hughes v. State of Wash., Wash., 88 S.Ct 
438, 389 U.S. 290, 19 L.Ed.2d 530. 


Peterson v. U.S., C.A.N.D., 384 F.2d 664— 
CJJS. dted in Bums v. Forbes, CA.Virgin Islands, 
412 F.2d 995, 997. 

U.S. v. 738.75 Acres of Land, More or Less, in 
Jefferson and Lincoln Counties, Ark., D.C.Ark., 
263 F.Supp. 608—^Anderson-Tully Co. v. Walls, 
D.CMiss., 266 F.Supp., 804—Fontendle v. Omaha 
Tribe of Neb., D.C.Neb., 298 F.Supp. 855, affd., 
C.A., 430 F.2d 143—Wackerli v. Morton, D.C.Ida- 
ho, 390 F.Supp. 962. 

Alaska—Schafer v. Schnabel, 494 P.2d 802. 

Fla.—^Trustees of Internal Imp. Fund of State v. Sutton, 
App., 206 So.2d 272. 

Ga.—State v. Ashmore, 224 S.E.2d 334, 236 Ga. 401, 
cert. den. 97 S.Q. 90,429 U.S. 830, 50 L.Ed2d 93, 
app. after remand 264 S.E.2d 891, 245 Ga. 390. 

Hawaii—State by Kobayashi v. Zimring, 566 P.2d 725, 
58 Haw. 106. 

Iowa—State v. Simmons, 290 N.W.2d 589, cert. den. 
101 S.a. 123, 449 U.S. 842, 66 L-Ed.2d 50, reh. 
den. 101 S.a. 902, 449 U.S. 1103, 66 L.Ed.2d 831. 

Kan.—Kaw Drainage Dist v. Attwood, 629 P.2d 163, 
229 Kan. 594. 

La.—Oliver v. Milliken & FarweU, Inc., App., 361 
So.2d 1248, writ den, 363 So.2d 68. 

Mich.—Tennant v. Recreation Development (2orp., 249 
N.W.2d 348, 72 Mich.App. 183. 

Mo.—Monnig v. Lewis, App., 617 S.W.2d 492. 

Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 Neb. 222. 

N.Y.—^Town of Hempstead v. Little, 245 N.Y.S.2d 407, 
20 A.D.2d 539, motion gr. 206 N.E2d 652, 15 
N.Y.2d 910, 258 N.Y.S.2d 645—Board of Ed. of 
Union Free School Dist. No. 11, Town of Hemp¬ 
stead, Nassau County v. Nyquist, 281 N.Y.S.id 
486, 28 A.D.2d 936. 

Okl.—State ex reL <2om’rs of Land Office v. Seclke, 
App., 568 P.2d 650. 

S.C.—State V. Beach Co., 248 S.E.2d 115, 271 S.C 425. 

Tex.—Butler v. Sadler, Gv.App., 399 S.W.2d 411, err. 
ref. no rev. err. 

Wash.—Smith Tug & Barge Co. v. (Columbia-Pacific 
Towing C:orp., 482 P.2d 769, 78 Wash.2d 975, cert 
den. 92 S.Ct. 67,404 U.S. 829, 30 L.Ed2d 58—Va- 
vrek V. Parks, 495 P,2d 1051, 6 Wash.App. 684— 
Matson v. State, 531 P.2d 836, 12 Wash.App. 635. 

Changing line 

(4) Other matters. 

La.—Dickson v. Sandefur, App., 235 So.2d 579, revd. in 
part on oth. grds., affd. in part 250 So.2d 708, 259 
La. 473. 

Okl.—Olsen v. Jones, 412 P.2d 162. 

Governed by state law 

NJ.—^Borough of Wildwood (Crest v. Masdarella, 240 
A.2d 665, 51 N.J. 352. 

Under state law 

La.—State v. Placid Oil Co., 300 So.2d 154, cert den. 
95 S.Q. 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S,<Ct 1343, two cases, 420 U.S. 
956, 43 L.Ed.2d 434. 

Unlawful change 

Fla.—State v. Florida Nat Properties, Inc., 338 So.2<l 
13. 

No accretion rights against nonriparian ownmr 

Okl.—Ellis v. Union Oil (Co. of California, 630 P.2d 
306. 
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74. Alaska—Honsinger v. State, 642 P.2d 1352. 

Nev.^tate Engineer v. (Cowles Bros., Inc., 478 P.2d 
159, 86 Ncv. 872, . 

Tex.—Coastal Indus. Water Authority v. Yoric, 532 
S.W.2d 949. 

Statute held imqiplicable 

Ark.—Gill v. Porter, 450 S.W.2d 306, 248 Ark. 140. 

Opposite owners 

Ark.T-Gm V. Porter, 450 S.W.2d 306, 248 Ark. 140. 
Accretion on opposite shore 

La.—^Dk?kson v. Sandeftir, App-, 235 So.2d 579, writ 
issued 239 So.2d 355, 256 La. 847. ' 
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No accretion rights as to land separated from 
ocean by highway 

NJ.—Spiegle V. Borough of Beach Haven, 281 A.2d 
377, 116 NJ.Super. 148. 

Ih>ctrine not applicable 

Fla. State, Dept of Natural Resources v. Contempo¬ 
rary Land Sales, Inc., App., 400 So.2d 488. 

75. U.S.—Fonteoelle v. Omaha Tribe of Neb., C.A. 
Neb.. 430 F.2d 143. 

Nature Conservancy v. Machipongo Club, Inc., 
D.C.Va., 419 F.Supp. 390, affd. in part revd. in 
part on oth. grds., C.A., 571 F.2d 1294, reh. 579 
F.2d 873, cert den. 99 S.Ct. 724,439 U.S. 1047, 58 
L.Ed.2d 706. 

La.—Dickson v. Sandeftir, 250 So.2d 708, 259 La. 
473—State v. Placid OU Co., 300 So.2d 154, cert 
den. 95 S.Q. 784, two cases, 419 U.S. 1110, 42 
L,Ed,2d 807, reh. den. 95 S.Ct 1343, two cases, 
420 U.S. 956, 43 L.Ed.2d 434. 

Md.—Causey v. Gray. 243 A.2d 575, 250 Md. 380. 

Miss.—Hawkins v. Walters, 402 So.2d 336. 

NJ.—^Borough of Wildwood Crest v. Masciarella, 240 
A.2d 665, 51 NJ. 352. 

Tex.—Meyer v. Worden, Civ.App., 575 S.W.2d 366, err. 
ref. no rev. err. 

Wash.—Smith Tug & Barge Co. v. Columbia-Pacific 
Towing Corp., 482 P.2d 769,78 Wash.2d 975, cert, 
den. 92 S.Ct 67, 404 U.S. 829, 30 L.Ed.2d 58. 

Accretion on opposite shore 

U.S.—^U.S. V. 62.57 Acres of Land in Yuma County, 
Ariz., 449 F.2d 5. 

Boundary <m river or stream 

(3) Ownership where chaimd marking boundary is 

dos^. 

U.S.—U.S. V. 1,629.6 Acres of Land, More or Less, in 
Sussex County, State of Del., D.C.Del., 335 
F.Supp, 255, op, supp. 360 F.Supp. 147, affd. in 
part, fcvd. in part on oth. grds., CA,, 503 F,2d 
764. 

Date of patent held to contnd in determining 
position of river 

U.S.—U.S. V. 62.57 Acres erf" Land ir Yuma Ck)unty, 
Ariz., 449 F.2d 5. 
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76. DL—Linn Farms, Inc. v. Edlen, 250 N.E2d 681, 
111 ni.App.2d 294i 

Exception 

La.—State v. Placid Oil Co., 300 So.2d 154, cert den. 

95 S.Ct 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.a. 1343, two cases, 420 U.S. 
956, 43 L.Ed.2d 434. 

77* U.S.—California, ex rd,. State Lands Com’n v. U- 
S., 102 S.a 2432, 457 U.S. 273, 73 LEd.2d 1, 
reh. den- 103 S.CL 14, 458 U.S. 1131, 73 LEd.2d 
1401. 

Ga.-Smith v. Bruce, 244 S.E2d 559,241 Ga. 133, app. 
after remand 253 S.E2d 709, 243 Ga. 278 and 282 
S.E.2d 76, 248 Ga. 154, 24 A.L.R. 4th 28Z 

Mias.—Hawkins v. Walters, 402 So.2d 336. 

NJ.—Borough of Wildwood Crest v. Masdardla, 240 
A.2d 665, 51 NJ. 352. 

N.Y.—^Trustees of Freeholders and Commonalty of 
Town of Southampton v. Heilner, 375 N.Y.S.2d 
761, 84 Misc.2d 318. 

Wash—Wilson v. Howard, 486 P.2d 1172, 5 Wash. 
App. 169. 

Federal law applicable to land conveyed prior to 
statehood 

U.S.—Hughes V. State of Wash., Wash., 88 8.0. 438, 

389 U.S. 290, 19 L.Ed,2d 530. 

78. U.S.—U.S. V. 1,629.6 Acres of Land, More or 
Less, in Sussex County, State of Del., D.CDel., 

335 F.Supp. 255, op. supp. 360 F.Supp. 147, affd. 
in part, revd. in part on otL grds., C.A., 503 F.2d 
764. 

823. Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 
Neb. 222. 
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84. U.S.—U.S. v. Claridge, C.A.Ariz.. 416 F.2d 933, 
cert. den. 90 S.Q. 994, 397 U.S. 961, 25 L.Ed.2d 
253. 

U.S. V. 1,629.6 Acres of Land, More or Less, in 
Sussex County, State of Dd., D.C.Dd., 335 
F.Supp. 255, op. supp. 360 F.Supp. 147, affd. in 
part, revd. in part on oth. grds., C.A., 503 F.2d 
764. 

Fla.—State, Dept, of Natural Resources v. Contempo¬ 
rary Land Sales, Inc., App., 400 So.2d 488. 

Evidence supported finding of ownership in 
state 

Iowa—Mather v. State, 200 N.W,2d 498. 

87. Iowa— CJS. cited in Mather v. State, 200 
N.W.2d 498, 500. 

"^ere are adjudic^ations as to the law 
which governs in determining the own¬ 
ership of accretions which cross a state 
boundary.*®^ 

88.5. Iowa rather than Nebraska law held to 
govern 

U.S.—Nebraska v. Iowa, Iowa, 92 S.Q. 1379, 406 U.S. 
117, 31 LEd.2d 733. 

89. Minn.—State by Head v. Slotness, 185 N.W.2d 
530, 289 Minn. 485. 

N.J.— CJS. dted in Garrett v. State, 289 A.2d 542, 
546, 118 NJ.Super. 594. 

Wis.—De Simone v. Kramer, 252 N.W.2d 653, 77 
Wis.2d 188. 

93. N.J.—Borough of Wildwood Crest v, Masciarella, 
222 A.2d 138, 92 NJ.Super. 53, affd. 240 A.2d 
665, 51 N.J. 352. 

94. Cal.—People v. William Kent Estate Co., 51 Cal. 
Rptr. 215, 242 C.A.2d 156. 
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5. When susceptible of ownership 
(2) Other instances. 

La.—Troxclair v. Oil and Marine Corp. of Louisiana, 
App., 385 So.2d 522, writ ref, Sup., 393 So.2d 735. 
Pile clusters in batture 
La.—O’NiclI V. Sonnier, App., 195 So.2d 724. 
d. U.S.—Beaver v. U.S., C.A.Cal-, 350 F.2d 4, cert, 
den. 86 S.Ct 1067, 383 U.S. 937, 15 L.Ed.2d 
854—U.S. V, Boyd, C.A.Mich., 458 F.2d 1252. 
U.S. v. Claridge, D.CAriz., 279 F.Supp. 87, 
affd., C.A., 416 F.2d 933. Cert. den. 90 S.Ct. 994, 
397 U.S. 961, 25 L.Ed.2d 253. 

Kan.—Kaw Drainage Dist. v. Attwood, 629 P.2d 163, 
229 Kan. 594. 

Wash.—Smith Tug & Barge Co. v. Columbia-Pacific 
Towing Corp., 482 P.2d 769, 78 Wash.2d 975, cert, 
den. 92 S-Ct 67, 404 U.S. 829, 30 LEd.2d 58. 

7. N.D.—Greeman v. Smith, 138 N.W.2d 433. 

8 . N.Y.—Town of Hempstead v. Little, 239 N.E.2d 
722, 22 N.Y.2d 432, 293 N.Y.S.2d 88. 

Wis—Hcisc V. Village of Pewaukee, 285 N.W.2d 859, 

92 Wis.2d 333, cert, den, 101 S.Q. 527, 449 U.S. 
992, 66 L.Ed.2d 288. 

§ 82(2).-Artificial Accre¬ 

tions 
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. 11. U.S.—CJ.S. dted In Bums v. Forbes, C.A.Virgin 
Islands, 412 F.2d 995, 997. 

Tex.—Coastal Indus. Water Authority v. York, 532 
S.W.2d 949. 

12. U.S.—California, ex rd., State Lands Com’n v. U. 

S., 102 S.Ct. 2432, 457 U.S, 273, 73 L.Ed.2d 1, 
reh. den. 103 S.Ct 14, 458 U.S. 1131, 73 L.Ed.2d 
1401. 

Pushing back the sea 

U.S.—U.S. V. State of Cal., CaL, 85 S.Ct 1401, 381 U.S. 

139, 14 L.Ed2d 296, rdi. den. 86 S.Ct 159, 382 
U.S. 889, 15 L,Ed.2d 127, supplemented 86 S.Ct 


607, 382 U.S. 448. 15 L.Ed.2d 517, and 97 S.Ct. 
2915, 432 U.S. 40, 53 L.Ed.2d 94. 

13. Mo.—Flowers v. Bales, App., 615 S.W.2d 103. 
N.J.—Borough of Wildwood Crest v. Masciarella, 222 
A.2d 138, 92 NJ.Super. 53, affd. 240 A.2d 665, 51 
N.J. 352—Gormlcy v. Lan, 436 A.2d 535, 181 
N.J.Super. 7, affd. 438 A.2d 519, 88 N.J. 26. 

15. Fla.—Padgett v. Central and Southern Florida 
Flood Control Dist., App., 178 So.2d 9(X). 

N.J.—Borough of Wildwood Crest v. Masciarella, 222 
A.2d 138, 92 NJ.Super. 53, affd. 240 A.2d 665, 51 
N.J. 352. ■ 

16. U.S.—Bonelli Cattle Co. v. Arizona, Ariz., 94 
S.Q. 517, 414 U.S. 313, 38 L.Ed.2d 526, reh. den. 
98 S.a 1299, 434 U.S. 1090, 55 L.Ed. 2 d 797. 

Wis.—De Simone v. Kramer, 252 N.W.2d 653, 77 
Wis.2d 188. 

17. U.S.—Bonelli Cattle Co. v. Arizona, Ariz., 94 
S.a 517, 414 U.S. 313, 38 L.Ed.2d 526, reh. den. 
98 S.a. 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 

Miss.—H. K. Porter Co., Inc. v. Board of Sup’rs of 
Jackson County, 324 So.2d 746. 

Wis.—De Simone v. Kramer, 252 N.W.2d 653, 77 
Wis.2d 188—W. H. Pugh Coal Co. v. State, App., 
312 N.W.2d 856, 105 Wis.2d 123. 

Statutes have been construed to en¬ 
able upland littoral owners to take title 
to accretions on his property caused by 
state construction.^^-^ 

17.5’ Fla.—Sand Key Associates, Ltd. v. Board of 
Trustees of Internal Imp. Trust Fund of State of 
Fla., App. 2 Dist., 458 So.2d 369. 
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17.5. Federal law applied where land surfaces 
after rechannelling by federal government 
U.S.—Bonelli Cattle Co. v. Arizona, Ariz., 94 S.Ct. 517, 
414 U.S. 313, 38 L.Ed.2d 526, reh. den. 98 S.a 
1290, 434 U.S. 1090, 55 L.Ed.2d 797. 

18. U.S.—Beaver v. U.S., C.A.Cal., 350 F.2d 4, cert 
den. 86 S.Ct. 1067, 383 U.S. 937, 15 L.Ed.2d 854. 

§ 82(3).-Character of Ti¬ 

tle to Upland; Ownership 
to Water Line 

21. Fla.—State, Dept of Natural Resources v. Con¬ 
temporary Land Sales, Inc., App., 400 So.2d 488. 

§ 82(4).-Point of Com¬ 

mencement 
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31. Iowa—CJ.S. black letter inmmary quoted in 
Mather v. State, 200 N.W.2d 498, 503—CJJS, 
dted in Nielsen v. Stratbucker, 325 N.W.2d 391, 
394. 

32, N.D.—Woodland v. Woodland, 147 N.W.2d 590. 
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38. Miss.—H. K. Porter Co., Inc. v. Board of Sup’rs 
of Jackson County, 324 So.2d 746. 

Tex.—Butler v. Sadler, av.App., 399 S.W.2d 411, err. 
ref no rev. err. 

§ 82(5). —-Continuity 

Wash.—^Hudson House, Inc. v. Rozman, 509 P2d 992 
82 Wa8h.2d 178, 61 .A,L.R.3d 1163. 

44. Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 
Neb. 222. 

§ 82(6). -— Accretions to Is¬ 

lands 

46. Ark.—Cummings v. Boyles, 411 S.W.2d 665, 242 
Ark. 38, adhered to 415 S.W.2d 571,242 Ark. 923. 
Miss.—H. K. Porter Co., Inc. v. Board of Sup’rs of 
Jackson County, 324 So.2d 746. 
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Page 270 

Remedies and Procedure N -Woodland v. Woodlaixl. 147 N.W.2d 590-Ta- 
ttemeaies ana rroceaure ^ ^ Higgins, 157 N.w.2d 718 . 


Neb.—Haitwig v. Berggren, 140 N.W.2d 22, 179 Neb. 
718—Winkle v. Mitera, 241 N.W.2d 329, 195 Neb. 
821. 

Or.—CJ.S. dtcd in State By and Through State Land 
Bd. V. Corvallis Sand & Gravel Co., 526 P.2d 469, 
478, 18 Or.App. 524, mod. on oth. grds.. Sup., 536 
P.2d 517, 272 Or. 545, op. clarified, rch. den. 538 
P.2d 70, vac. on oth. grds. 97 S.Ct 582, 429 U.S. 
363, 50 L.Ed.2d 550, on remand 582 P.2d 1352, 
283 Or. 147. 

Evidence supported finding of state ownership 

Iowa— Mather v. State, 200 N.W.2d 498. 
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47. Neb.—Valder v. Wallis. 242 N.W.2d 112, 196 
Neb. 222. 

I Temporary joining 

ni.—Heckman v. Kratzer, 357 N.E.2d 1294, reh. 579 
F.2d 873, cert. den. 99 S.Q. 724, 439 U.S. 1047, 58 
L.Ed.2d 706. 

j 48. Neb.—Valder v. Wallis. 242 N.W.2d 112, 196 

* Neb. 222. 

52. U.S.—Houston v. U.S. Gypsum Co., C.A.Miss., 
569 F.2d 880, reh. den. 580 F.2d 815, app. after 
remand 652 F.2d 467. 

57. Miss.—H. K. Porter Co., Inc. v. Board of Sup’rs 
of Jackson County, 324 So.2d 746. 

§ 83. -Easements and Restric¬ 

tions 
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62. U.S.—^Nature Conservancy v, Machipongo Club, 
Inc., D.C.Va., 419 F.Supp. 390, affd. in part, revd. 
m part on oth. grds., C.A., 571 F.2d 1294, reh. 579 
F.2d 873, cert. den. 99 S.Q. 724, 439 U.S. 1047, 
58 L.Ed.2d 706. 

§ g 4 . -Apportionment 

64. Fla.-Johnson v. McCowen, App., 348 So.2d 357. 

65. U.S.—Chapman v. Moser, C.A.Tex„ 532 F.2d 
426. 

La.—Oliver v. Milliken & Farwell, Inc., App., 361 
So.2d 1248, writ den. 363 So.2d 68. 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380. 

Mich.—Weiscnburger v. Kirkwood, App., 151 N.W.2d 
889, 7 Mich.App. 283. 

69. U.S.—CJfJS. quoted in Wineman v. Shaimon Bros. 
Lumber Co., Inc., D.C.Miss., 368 F.Supp. 652, 
656. 

Mich.—Aalsburg v. Cashion, 165 N.W.2d 309,14 Mich. 
App. 91, i«h. den. 167 N.W.2d 902, 14 Misc, 91, 
affd. in part, vac. in part on oth. grds. 180 N.W.2d 
792, 384 Mich. 236. 

N.D.—Greeman v. Smith, 138 N.W.2d 433. 
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70. U.S.—U.S, V. 1,629.6 Acres of Land, More or 
Lcs^ in Sussex County, State of Dd., D.CDeL, 
335 F.Supp. 255, op. supp. 360 F.Supp. 147, affd. 
in part, levd. in part on oth. grds., CA., 503 F.2d 
764. 

Neb.—Osgood-Lewis-Pcrkins, Inc. v. Green, 135 
N.W.2d 718, 178 Neb. 807, op. mod. on oth, grds. 
& reh. den. 137 N.W.2d 241, 179 Nd). 133, cert 
den. 88 S.Q. 1204, 383 U.S. 946, 16 L.Ed.2d 209. 

Use of incomplete meander line 

Nd).—Osgood-Lewis-Peddns, Inc. v. Green, 135 
N.W.2d 718, 178 Neb. 807, op. mod. on oth. grds. 
& reh. den. 137 N.W.2d 241, 179 Nd), 133, cert 
den. 86 S.Ct 1204, 38? U.S. 946, 16 L.Ed.2d 209. 

Preserving ocesn frontage of park 

Wash.—Hudson House, Inc. v. Rozman, 509 P.2d 9^ 
82 Wash.2d 178, 61 A.LR.3d 1163. 
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73, Wis.—^Dc Simone v. Kramer, 252 N.W.2d 653, 77 
Wis.2d 188. 


77. Equitable jurisdiction 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380. 

page 266 

87. Mont.—CJTS. blade letter snnunary quoted in 
Roe V. Newman, 509 P.2d 844, 847, 162 Mont. 
135. 

90. U.S.—U.S. V. 1,078,27 Acres of Land, More or 
Less, Situated in Galveston County, Tex., C.A. 
Tex., 446 F.2d 1030, cert. den. 92 S.Ct 945. 405 
U.S. 936, 30 L.Ed.2d 811. 

page 267 

88. Ark.—Arkansas Land & Cattle Co. v. Anderson- 
Tully Co., 452 S.W.2d 632, 248 Ark. 495. 

89. Neb.-State v. Matzen, 250 N.W.2d 232, 197 Nd). 
592. 

90. U.S.—Beaver v. U.S., C.A.CaI., 350 F.2d 4. cert, 
den- 86 S.Ct 1067, 383 U.S. 937, 15 L.Ed.2d 854. 

Ark.—Arkansas Land & Cattle Co. v. Anderson-Tully 
Co., 452 S.W2d 632, 248 Ark. 495. 

La.—Buras v. Ellzey, App., 233 So.2d 586, writ ref. 236 
So.2d 35, 256 La. 264. 

Md.-Owen v. Hubbard, 271 A.2d 672, 260 Md. 146. 

Neb.-Hartwig v. Berggren, 140 N.W.2d 22, 179 Neb. 
718. 

N.J.—Borough of Wildwood Crest v. Masciaidla, 240 
A.2d 665, 51 NJ. 352. 

Or.—Hazen v. Herbst 419 P.2d 23, 244 Or. 494. 

Ownership of accretions 

Alaska—State Dept of Natural Resources v. Pankratz, 
538 P.2d 984. 

Ark.—Mehlburger v. Norwood, 420 S.W.2d 81, 243 
Ark. 383. 

N.D.—Jennings v. aipp, 148 N.W.2d 330. 

Wash,—Matson v. State, 531 P.2d 836, 12 Wash.App. 
635, 

Batture 

(2) Other matters. 

La.—^Theriot v. Terrebonne, App., 195 So.2d 740. 

91. U.S.—Peterson v. U.S., CA.N.D.. 384 F.2d 664. 

Fontendle v. Cmaha Tribe of Nd)., D,C.Neb., 
298 F.Supp. 855, affd., CA., 430 F.2d 143. 

Or.—Hazen v. Herbst 419 P.2d 23, 244 Or. 494. 

Tex.—State v. Baxter, Chr.App., 430 S.W.2d 547, err. 
ref. no rev. err. 

9Z U.S.—Matthews v. McGee, C.A.Ark., 358 F.2d 
516. 

Anderson-Tully Co. v. Franklin, D.CMiss., 307 
F.Supp. 539. 

Ariz.—State v. Gunther & Shirley Co,, 423 P.2d 352, 5 
Ariz-App. 77. 

OkL—State ex id. Com’rs of Land Office v. Sedke, 
App., 568 P.2d 650. 

Or,—State ex rd. Dept, of Transp. v. Tumidge, 579 
P.2d'284, 34 Or.App. 543. 
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94. Miss.—H. K. Porter Co., Inc, v. Board of Sup’rs 
of Jackson County, 324 So.2d 746. 

Nd).—Hartwig v, Berggren, 140 N,W.2d 22, 179 Neb. 
718. 

Or.—Magee v. YamhUl County. 419 P.2d 420, 244 Or. 
567. 

95 . Mo.—Sibl^ V. Eagle Marine Industries, Inc., 607 
S.W.2d,431. 

96, Or.—Portland Yacht Club v, Stotc Land Bd,, 440 
P.2d 212, 249 Or, 633. 

97, Or.-Portland Yacht Chib v. State Land Bd,, 440 
P.2d 212, 249 Or. 633. 

973. La.—Dickson v. Sandefur, App., 235 So.2d 579, 
revd. in part on oth. grds., affil. in part 250 So.2d 
708, 259 La. 473. 

99. Fla.—Kruse v, Grtrftap, Inc., App., 349 So.2d 788. 

1. A^—Cummings v. Boyks, 411 S.W.2d 665, 242 
Aik. 38, adhered to 415 S.W.2d 571,242 Ark. 923. 


§ 86. Avulsion 
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2.50. U.S.—U.S. V, daridge, C.A.Ariz., 416 F.2d 933, 
cert, den, 90 S.Ct. 994, 397 U.S. 961, 25 L.Ed.2d 
253. 

Md.—^Dq>artment of Natural Resources v. Mayor and 
Council of Ocean City, 332 A.2d 630, 274 Md. 1. 

Wash.—Rose v. Riedinger, 534 P.2d 146,13 Wash.App. 

222 . 

3. Peterson v. Morton, D.C.Ncv., 465 F.Supp. 986, 
vac. in part on oth. grds. and remd., C.A., 666 
F.2d 361. 

Ga,~Smith v. Bruce, 244 S.E2d 559, 241 Ga. 133, app. 
after remand 253 S.E.2d 709, 243 Ga. 278, and 282 
S.E.2d 76, 248 Ga. 154, 24 A.L.R. 4th 282. 

Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 Neb. 222. 

NJ.—CJ3. cited in Garrett v. State, 289 A.2d 542, 
546, 118 N.J.Super. 594, 

Tex.—Coastal Indus. Water Authority v. York, Qv. 
App., 520 S.W.2d 494, err. gr. 

Other statements 

(4) Other definitions. 

Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 26. 

Tex.—City of Corpus Christi v. Davis, App., 622 
S.W.2d 640, err. ref. n.r.e. 

7. Iowa—Jeffry v. Grosvenor, 157 N.W.2d 114, 261 
Iowa 1052. 

10. U.S.—Puyallup Tribe of Indians v. Port of Taco¬ 
ma, D.CWash., 525 F.Supp. 65, affd. CA., 717 
F.2d 1251, cert. den. 104 S.Ct 1324, 79 L.Ed.2d 
720, reh. den. 104 S.Q. 2162, 466 U.S. 954, 80 
L.Ed.2d 547. 

Mo.—CJJ5. quoted in Witter v. County of St. Charles, 
528 S.W.2d 160, 162. 

NJ.—CJJS. quoted in Garrett v. State, 289 A.2d 542, 
546, 118 NJ.Super, 594. 

Artificial avulsion 

NJ.-^Garrett v. State, 289 A.2d 542, 118 NXSupcr. 
594. 

11. Federal view favoring accretion applied 
where federal navigational project causes 

U.S.—Bonelli Cattle Cp. v. Arizona, Ariz., 94 S,Ct 517, 
414 U.S. 313, 38 L.Ed.2d 526, reh. den. 98 S.Ct 
1290, 434 U.S. 1090, 55 L.Ed.2d 797. 
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14. U.S.—Peterson v. Morton, D.CNev., 465 F.Supp. 
986, vac. in part on oth. grds. and remd., CA., 
666 F.2d 361. 

15. U.S.—Anders<m-Tully Co. v. FrankHn, D.C. 
NCss., 307 F.Supp. 539—CJjS. dted in Peterson 
V. Morton, D.CNev., 465 F.Siq)p. 986, 997, vac. 
in part on oth. grds. and remd., CA., 666 F.2d 
361. 

Ariz.—State v. Guntiher St Shirley Co., 423 PJUi 352, 5 
ArizApp. 77. 

Hawaii—State by KobayasM v. Zimring, 566 P2d 725, 
58 Haw. 106. 

Md.—Department of Natural Resources v. Mayor and 
Coundl of Ocean Qty, 332 A.2d 630, 274 Md. 1. 

N.Y.—^Trustees of Freeholders and CcHurntmalty of 
Town of Southampton v. Heilner, 375 N.Y.S2d 
761, 84 Misc.2d 318. 

Old.—State ex rel Com’rs of Land Office v. Sedke, 
App., 568 P.2d 650. 

Or.—State By and Throt^ State Land Bd. v. Corvallis 
Sand & Gravel Co.. 526 P.2d 469, 18 Or.App. 524, 
mod. on oth, grds., Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, rdi. dea. 538 P2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.Ct 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P2d 1352,283 Or, 
147. 

Tet.—Coastal Indus. Water Authority v. York, 532 
S.WJd 949. 
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Public and jHriYate property rights 
Kan.--Kaw Drainage Dist. v. Attwood, 629 P.2d 163, 
229 Kan. 594. 

Id* Cal.—People ex rel. Dept, of Public Works v. 
Shasta Pipe & Supply Co., 70 Cal.Rptr. 618, 264 
C.A.2d 520. 

Fla.—Bryant v. Peppe, 238 So.2d 836. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 582 P.2d 1352, 283 Or. 147. 

17. U.S,—Bondli Cattle Co. v. Arizona, Ariz., 94 
S.a. 517, 414 U.S. 313, 38 L.Ed.2d 526, reh. den. 
98 S.a 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 

Ariz.—State v, Bonelli Cattle Co.. 489 P.2d 699, 107 
Ariz. 465, op. supp. 495 P.2d 1312, 108 Ariz. 258, 
revd. on oth. grds. 94 S.Ct 517, 414 U.S. 313, 38 
L.Ed.2d 526, reh. den. 98 S.Ct 1290, 434 U.S. 
1090, 55 L.Ed.2d 797. 

La.—Dickson v. Sandefur, App., 235 So.2d 579, revd. in 
part on oth. grds., afifd. in part 2S0 So.2d 708, 259 
La, 473. 

18. Cal.—^People ex rel. Etept. of Public Works v. 
Shasta Pipe & Supply Co., 70 Cal.Rptr. 618, 264 
C.A.2d 520. 

19. Iowa—Jeffrey v. Grosvenor, 157 N.W.2d 114, 261 
Iowa 1052. 

Time of reappearance 

N.Y.—Town of Hempstead v. Uttle, 245 N.Y.S.2d 407, 
20 A.D.2d 539, motion gr. 206 N,E.2d 652, 15 
N.Y.2d 910, 258 N.Y.S.2d 645. 

21, N.Y.—Trustees of Freeholders and Commonalty 
of Town of Southampton v, Heilner, 375 N,Y.S.2d 
761, 84 Misc,2d 318. 

Tex.—Coastal Indus. Water Authority v. York, 532 
S.WJ2d 949. 

22. N.Y.—Town of Hempstead v. Little. 245 N.Y. 
S.2d 407, 20 A,D.2d 539, motion gr. 206 N.E.2d 
652, 15 N.Y.2d 910, 258 N.Y.S.2d 645. 

25. Ark.—^Arkansas Land Sc Cattle Co. v. Anderson- 
Tully Co.. 452 S.W.2d 632, 248 Ark. 495. 
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263. Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 

26. 

Neb.-Valder v. Wallis, 242 N.W.2d 112, 196 Neb. 222. 
Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P,2d 469, 18 Or.App. 524, 
mod. on oth. grds.. Sup., 536 F.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.Q. 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P2d 1352, 283 Or. 
147. 

Tex.—Coastal Indus. Water Authority v. York, 532 
S.W.2d 949. 

27. N«*.—Valder v. Wallis, 242 N.W.2d 112, 196 
Neb. 222. 

35. La.-Dickson v. Sandefur. 250 So.2d 708, 259 La. 
473. 
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52. Soffidency of evidence 

(1) U3—Smith V. U.S., CA.OkL, 593 F.2d 982. 
Ark.—PanneU v. Earls, 483 S.W.2d 440, 252 Ark. 385. 
Idaho-Nesbitt v. Wolfidd, 598 P.2d 1046, 100 Idaho 
396, after remand 625 P.2d 1107, 102 Idaho 
104. 

54. Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 
26. 

55. Ark.—Arkansas Land Sc Cattle Co. v. Anderson- 
Tufiy Co., 452 S.W.2d 632, 248 Aifc. 495—PanneU 
V. Earls, 483 S.W.2d 440, 252 Ark. 385. 

Mont—CJJ5. qnoted at lengdi In Roe v. Newman, 509 
P2d 844, 847, 162 Mont 135. 

N.D.—Woodland v. Woodland, 147 N.W.2d 590. 

553. Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 
26. 

563. AiL—PanneU v. Earis, 483 S.W.2d 440, 252 
Ark. 385. 

Kan.—CJ3, dted la Murray v. State, 596 P.2d 805, 
815, 226 Kan. 26. 


§ 87. Erosion or Submergence, and 
Reappearance of Land 
Thereafter 

58. U.S.—Peterson v. Morton, D.C.Nev., 465 F.Supp. 
986, vac. in part and remd., C.A., 666 F.2d 361. 

Ga.—Smith v. Bruce, 244 S.E.2d 559, 241 Ga. 133, app. 
after remand 253 S.E.2d 709, 243 Ga. 278, and 282 
S.E.2d 76, 248 Ga. 154, 24 A.L.R. 4th 282. 

Md.—Department of Natural Resources v. Mayor and 
Council of Ocean City, 332 A.2d 630, 274 Md. 1. 
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59. NJ.—Borough of Wildwood Crest v. Masciarella, 
222 A.2d 138, 92 NJ-Super. 53, affd. 240 A.2d 
665, 51 N.J. 352. 

60. N.Y.—State v. Bishop, 359 N,Y.S,2d 817, 46 
A.D,2d 654. 

Obliteratioii of title 

(2) Other instances. 

Okl.—Nilsen v. Tenneco Oil Co., 614 P.2d 36. 

62. U.S.—Andcrson-Tully Co. v. Franklin, D.C. 
Miss., 307 F.Supp. 539. 

Tex.—Coastal Indus. Water Authority v. York, Civ. 

App., 520 S.W.2d 494, affd.. Sup., 532 S.W.2d 949. 
73, Neb.—State v. Matzen, 250 N.W.2d 232, 197 Neb. 
592. 

Base and determinable fee 
U.S.—Bonelli Cattle Co. v. Arizona, Ariz., 94 S.Ct. 517, 
414 U.S. 313, 38 L.Ed.2d 526. reh. den. 98 S.Ct 
1290, 434 U.S. 1090, 55 L.Ed.2d 797. 
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75. U.S.— Bonelli Cattle Co. v. Arizona, Ariz., 94 
S.a, 517, 414 U.S. 313, 38 L.Ed.2d 526, reh. den. 
98 S-a. 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 

Beaver v. U.S., C.A.CaI., 350 F.2d 4, cert. den. 
86 S.Ct. 1067, 383 U.S. 937, 15 L.Ed.2d 854. 
N.C—Carolina Beach Fishing Pier, Inc. v. Town of 
Carolina Beach, 177 S.E.2d 513, 277 N.C. 297. 
75.5. Wash.—WUbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306,40 A.L.R.3d 760, cert. den. 91 S.Q. 
119, 400 U.S. 878, 27 L.Ed.2d 115 
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78. U.S.—^Bonelli Cattle Co. v, Arizona, Ariz,, 94 
S.a. 517, 414 U.S. 313, 38 L.Ed.2d 526, reh. den. 
98 S.a. 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 

Choctaw and Chickasaw Nations v. Tibbetts, 
D.C.Okl., 430 F.Supp. 714. 

Iowa—Jeffrey v. Grosvenor, 157 N.W.2d 114, 261 Iowa 
1052. 

82.10. La.—Dickson v. Sandefur, App., 235 So.2d 
579, revd. in part on oth. grds., affd. in part 250 
So.2d 708, 259 La. 473. 

Neb.—Winkle v. Mitera, 241 N.W.2d 329, 195 Neb. 
821. 

84. NJ3.—Greeman v. Smith, 138 N.W.2d 433. 

§ 88* In General; Definitions 
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7. Other definitioiis 

(1) Ariz,—State v. Bonelli Cattle Co., 495 P.2d 1312, 
108 Ariz. 258, revd, on oth. grds. 94 S.a. 517, 414 U.S. 
313, 38 L.Ed.2d 526, reh. den. 98 S.Ct 1290, 434 U.S. 
1090, 55 L.Ed.2d 797. 
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23. Ariz.—State v. BoncUi Cattle Co., 495 P.2d 1312, 
1314, 108 Ariz. 258. Revd. on oth. grds. 94 S.Q. 
517, 414 U-S. 313, 38 L.Ed.2d 526, reh. den. 98 
S.a 1290, 434 U.S. 1090, 55 L.Ed.2d 797. 
Ark.—Hayes v. State, 496 S.W.2d 372, 254 Ark. 680. 
25. U.S.—Borough of Ford Qty v. U.S., C.A.Pa., 345 
F.2d 645, cert. den. 86 S.a. 236, 382 U.S. 902, 15 
L.Ed.2d 156. 

27. U.S.—Borough of Ford Qty v. U.S., CA.Pa., 345 
F.2d 645, cert dot 86 S.Q. 236, 382 U.S. 902, 15 
L.Ed.2d 156. 
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47. N.y,—Dolphin Lane Associates, Ltd. v. Town of 
Southampton, 339 N.Y,S.2d 966. 

50. Ga.—Smith v. State, 282 S.E.2d 76, 248 Ga. 154, 
24 A.L.R. 4th 282. 

N.C—Carolina Beach Fishing Pier, Inc. v. Town of 
Carolina Beach, 177 S.E.2d 513, 277 N.C. 297. 
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70. Difference in grasses as evidence 

N.Y.—Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton. 339 N.Y.S.2d 966. 

Plane of mean high water determined on aver¬ 
ages of 18.6 years 

U.S.—U.S. V. Lewis, D.C.Ga., 355 F.Supp. 1132. 
Consideration of high tides over period of time 
N.Y.—Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 339 N.Y.S.2d 966. 

78.5. N.J.—O’Neill v. State Highway Dept., 235 A.2d 
1. 50 N.J. 307. 

79. U.S.—U.S. V. Claridge, D.C.Ariz.. 279 F.Supp. 87, 
affd., CA., 416 F.2d 933, cert. den. 90 S.Q. 994, 
397 U.S. 961, 25 L.Ed.2d 253. 

Vegetation test 

(1) U.S.—Borough of Ford City v. U.S., C.A.Pa., 345 
F.2d 645, cert. den. 86 S.Q. 236, 382 U.S. 902, 15 
L.Ed.2d 156. 

(2) U.S.—Borough of Ford Gty v. U.S., C.A.Pa., 345 
F.2d 645, cert. den. 86 S.Ct 236, 382 U.S. 902, 15 
L.Ed.2d 156. 
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83. U.S.—U.S. V. Claridge, D,C.Ariz., 279 F.Supp. 87, 
affd., C.A., 416 F.2d 933, cert. den. 90 S.Q 994, 
397 U.S. 961, 25 L.Ed.2d 253. 

85. Particular sites involved 
U.S.—Borough of Ford City v. U.S., C.A.Pa., 345 F.2d 
645, cert. den. 86 S.Ct 236, 382 U.S. 902, 15 
L.Ed,2d 156. 

90. Wash.—Wilson v. Howard, 486 P.2d 1172, 5 
Wash, App. 169. 

“Foreshore” 

N.Y.—Tucci V. Salzhauer, 336 N.Y.S.2d 721,40 A.D.2d 
712, affd. 307 N.E.2d 256, 33 N.Y.2d 854, 352 
N.Y.S.2d 198. 
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5. U.S.—U.S. V. 2,899.17 Acres of Land, More or 
Less, in Brevard Coxmty, State of Fla., D.C.Fla., 
269 F.Supp. 903. 

7. Mean center line as not proper location 

Neb.—Hartwig v. Berggren, 140 N.W.2d 22, 179 Neb. 
718. 
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7*20, Cal.—City of Long Beach v. ManseU, 91 Cal. 

Rptr. 23, 476 P,2d 423, 3 C.3d 462. 

7JS, CaL—Marks v. Whitney, 98 CaLRptr. 790, 491 
P.2d 374, 6 C.3d 251. 

White V, State, 99 Cal.Rptr. 58, 21 C.A.3d 738. 

§ 89. Ownership in General 

9, Effect of absence of any regulation restrict¬ 
ing navigation 

U.S.—York Cove Corp. v. U.S., D.CVa., 317 F.Supp. 
799. 

Domain of nation 

U.S.—U.S. V. Maine, Me., 95 S.Q 1155, 420 U.S. 515, 
43 L.Ed.2d 363, motion gr. 95 S.Q. 1945,421 U.S. 
958, 44 L.Ed.2d 446. 

While the state may never have 
owned lands under water in a certain 
county, its general regulatory powers 
apply to all lands within that county 
whether proprietary or not.*^*^ 
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14.5. N.Y.—State v, Reed. 359 N.Y.S.2d 185, 78 
Misc.2d 1004. 
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17. Computatioii of low water mark 

Vt^tate V. Cain, 236 A.2d 501. 126 Vt. 463. 

19. N.Y,— CJ.S. qaoted at length in St. Lawrence 
Shores, Inc. v. State, 302 N.Y.S.2d 606, 612, 60 
Misc.2d 74. 

High-water mark on nontidal waters 

U.S.—Miller v. U.S.. D.CMich., 480 F.Supp. 612. 

§ 90. -What Law Governs 

27. XJ.S.—^Union Oil Co. of California v. Morton, 
CA.Cal., 512 F.2d 743. 

28. Fla.—Odom v. Deltona Corp., 341 So.2d 977. 
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29. N.H.—New Hampshire Water Resources Bd. v. 
Lebanon Sand & Gravel, Inc., 233 A.2d 828, 108 
N.H. 254. 

34. Jurisdiction of state courts to apply test 

Nev.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 623. 

§ 91. -Federal or Territorial 

Ownership 

37. U.S.—U.S. V. State of Alaska, C.A.Alaska, 423 
F.2d 764, cert. den. 91 S.Ct. 363, 400 U.S. 967. 27 
L.Ed.2d 388. 

D.C.—^P.F.Z. Properties, Inc. v. Train, D.C., 393 
F.Supp. 1370. 

Foreshore between high and low water mark 

U.S.—Red Hook Marina Corp. v, Antilles Yachting 
Corp., C.A.Virgin Islands, 478 F.2d 1273. 
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39. U.S.—Confederated Salish and Kootenai Tribes v. 
Namcn, D.C.Mont., 380 F.Supp. 452, affd., C.A., 
534 F.2d 1376, cert. den. 97 S.a. 336, 429 U.S. 
929, 50 L.Ed.2d 300, app. after remand 665 F.2d 
951, cert. den. 103 S.Ct. 314, 459 U.S. 977, 74 
L.Ed.2d 291.—^Puyallup Tribe of Indians v. Port 
of Tacoma, D.C.Wash., 525 F.Supp. 65, affd. 

C. A., 717 F.2d 1251, cert. den. 104 S.Ct. 1324, 79 
L.Ed.2d 720, reh. den. 104 S.Ct. 2162, 466 U.S. 
954, 80 L.Ed.2d 547. 

Nev.—State Engineer v. Cowles Bros., Inc., 478 P.2d 
159, 86 Nev. 872. 

42. U.S.—Coastal Petroleum Co. v. U.S., 524 F.2d 
1206, 207 a.Cl. 701, cert. den. 101 S.a. 567, 449 
U.S. 1011, 66 L.Ed.2d 469, and 102 S.a. 1770, 
456 U.S. 915, 72 L.Ed.2d 174. 

Alaska—State v. Bundrant, 546 P.2d 530, app. dism. 97 
S.Ct. 40, 429 U.S. 806, 50 L.Ed.2d 66, reh. den., 
Sup., 547 P.2d 838. 

Jurisdiction beyond the three mile limit 
Tex.—^Employers Mut. Cas. Co. v. Samuels, av.App., 
407 S.W.2d 839, err. ref. no rev. err. 

43. U.S.—U.S. v. Florida, Fla., 96 S.Q. 1840, 425 
U.S. 791, 48 L.Ed.2d 388. 

Norfolk Dredging Co. v. Radcliff Materials, Inc,, 

D. C.Va., 264 F.Supp. 399. 

Alaska—State v. Bundrant, 546‘P.2d 530, app. dism. 97 
S.a. 40, 429 U.S. 806, 50 L.Ed.2d 66, reh. den,, 
^ Sup., 547 P.2d 838. 

Or.-^tate Land Bd. v. Hcuker, 548 P.2d 1323, 25 
Or.App. 137. 

44. Continental shelf area 

U.S.—U.S. V. Ray, C.A.Fla., 423 F.2d 16. U.S. v. Ray, 
D.C.Fla., 294 F.Supp. 532, affd. in part, revd. in 
part on oth. grds., CA.., 423 F.2d 16. 

The United States, to the exclusion 
of the states bordering on the Atlantic 
Ocean, is entitled to exercise sover¬ 
eignty rights over the seabed and sub¬ 
soil underlying the Atlantic Ocean, ly¬ 
ing more than three geographical miles 
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seaward from the ordinary low-water 
mark and from the outer limits of in¬ 
land waters on the coast, extending 
seaward to the outer edge of the conti¬ 
nental shelf.^*^ 

44.5. U.S.—U.S. v. Florida, Fla., 96 S.Ct. 1840, 425 
U.S. 791. 48 L.Ed.2d 388. 

Failure of proof 

U.S.—U.S. V. Maine, Me., 95 S.a. 1155, 420 U.S. 515, 
43 L.Ed.2d 363, motion gr. 95 S.Ct. 1945.421 U.S. 
958, 44 L.Ed.2d 446. 

§ 92. -State Ownership 

45. Fla.—State, Dept, of Natural Resources v. Con¬ 
temporary Land Sales, Inc., App., 400 So.2d 488. 

Ga.—West v. Baumgartner, 184 S.E.2d 213, 124 Ga, 
App. 318, revd. in part on oth. grds. 187 S.E.2d 
665, 228 Ga. 671, vac. 188 S.E.2d 869, 125 Ga. 
App. 665. 
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46. U.S.—Utah v. U.S., Utah, 91 S.Ct. 1775, 403 U.S. 
9, 29 L.Ed.2d 279—Montana v. U.S., Mont., 101 
S.Ct. 1245, 450 U.S. 544, 67 L.Ed.2d 493, reh. 
den. 101 S.a. 3042, 452 U.S. 911, 69 L.Ed.2d 414, 
on remand, C.A., 657 F.2d 244, app. after remand 
686 F.2d 766. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 582 P.2d 1352, 283 Or. 147— 
Johnson v. Department of Revenue, 639 P.2d 128, 
292 Or. 373. 

Public and private boundary lines invalid 

Fla.—State v. Florida Nat. Properties, Inc,, 338 So.2d 
13. 

Vests absolutely as of time of admission 
U.S.—Oregon ex rel. State Land Bd. v. Corvallis Sand 
& Gravel Co., Or., 97 S.Ct. 582, 429 U.S. 363, 50 
L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

47. N.J.—Garrett v. State, 289 A.2d 542, 118 N.J.Su- 
per. 594. 

49, Cal.—City of Long Beach v. Mansell, 91 Cal.Rptr. 
23, 476 P.2d 423, 3 C.3d 462. 

Or.—Corvallis Sand & Gravel Co. v. State Land Bd., 
439 P.2d 575, 250 Or. 319. 

50. U.S.— U.S. V. California, Cal., 98 S.a. 1662, 436 
U.S. 32, 56 L.Ed.2d 94—Montana v. U.S., Mont., 
101 S.a. 1245, 450 U.S. 544, 67 L.Ed.2d 493, reh. 
den. 101 S.a. 3042, 452 U.S. 911, 69 L.Ed.2d 414, 
on remand, C.A., 657 F.2d 244, app. after remand 
686 F.2d 766. 

Ala.—Reid v. State, By and Through Alabanoa State 
Docks Dept., 373 So.2d 1071. 

Cal.—^Western Oil and Gas Ass’n v. California State 
Lands Commission, 164 Cal.Rptr. 468, 105 C.A.3d 
554. 

Fla.—Helliwell v. State, App., 183 So.2d 286. 

La.—State v. Placid Oil Co,, 300 So.2d 154, cert. den. 
95 S.a. 784, two cases, 419 U,S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.a. 1343, two cases, 420 U.S. 
956, 43 L.Ed.2d 434. 

Me.—Boothbay Harbor Condominiums, Inc. v. Depart¬ 
ment of Transp., 382 A.2d 848. 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380. 
Or.—Brusco Towboat Co. v. State By and Through 
Straub, 567 P.2d 1037, 30 OrApp. 509, reconsider¬ 
ation den. 570 P.2d 996, 31 Or.App. 491, affd. in 
part, revd. in part on oth. grds. 589 P.2d 712, 284 
Or. 627. 

Equal-footing doctrine 

U.S.—^Mobil Oil Corp. v. Coastal Petroleum Co., C.A. 
Fla., 671 F.2d 419, cert den. 103 S.O. 300, 459 

U. S, 970, 74 L.Ed,2d 281. 

La.—^Ramsey River Road Property Owners Ass'n, Inc. 

V. Reeves, 396 So,2d 873. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds., Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.a 582, 429 U.S. 363, 


50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 
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52. U.S.—U.S. v. Holmes. D.C.Md., 414 F.Supp. 831. 

Cal.—Colberg, Inc. v. State ex rel. Dept, of Public 

Works, 62 Cal.Rptr. 401, 432 P.2d 3, 67 C.2d 408, 
cert, den. 88 S.Ct. 1037, 390 U.S. 949, 19 L.Ed.2d 
1139—City of Long Beach v. Mansell, 91 Cal.Rptr. 
23, 476 P.2d 423 C2d 462—Marks v. Whitney, 98 
Cal.Rptr. 790, 491 P.2d 374, 6 C.3d 251. 

Lane v. City of Redondo Beach, 122 Cal.Rptr. 
189, 49 C.A.3d 251. 

Fla.—Bryant v. Lovett, 201 So.2d 720. 

Sarasota County Anglers Club, Inc. v. Bums, 
App., 193 So.2d 691, cert, discharged. Sup., 200 
So.2d 178. 

lU—Droste v. Kemer, 217 N.E.2d 73, 34 ni.2d 495, 
app. dism., cert. den. 87 S.a. 612, 385 U.S. 456, 17 
L.Ed.2d 509. 

Md.—Department of Natural Resources v. Mayor and 
Council of Ocean City, 332 A.2d 630, 274 Md. 1. 

Mich.—Oliphant v. Frazho, 146 N.W.2d 685, 5 Mich. 
App. 319, revd. on oth. grds. 167 N,W.2d 280, 381 
Mich. 630—People ex rel. Gazlay v. Murray, 221 
N.W.2d 604, 54 Mich.App. 685. 

N.J.—^Lusardi v, Curtis Point Property Owners Ass’n, 
430 A.2d 881, 86 NJ 217, 18 AL.R. 4th 558. 

N.Y.—St. Lawrence Shores, Inc. v. State, 302 N.Y.S.2d 
606,' 60 Misc.2d 74. 

N.D.—United Plainsmen Ass’n v. North Dakota State 
Water Conservation Commission, 247 N.W.2d 457. 

Ohio—Thomas v. Sanders, 413 N.E.2d 1224, 65 Ohio 
App.2d 5, 19 0.0.3d 3. 

Or.—State Land Bd. v. Western-Pacific Dredging 
Corp., 416 P.2d 667, 244 Or. 184. 

S.C.—State v. Hardee, 193 S.E.2d 497, 259 S.C. 535. 

Tex.—^Butler v. Sadler, Civ.App., 399 S.W.2d 411, err. 
ref. no rev. err.—National Resort Communities, 
Inc. V. Cain, Civ.App., 479 S.W.2d 341, err. ref. no 
rev. err., app. after remand 512 S.W.2d 367, revd. 
on oth. grds.. Sup., 526 S.W.2d 510. 

Wis.—Hixon v. Public Service Commission, 146 
N.W.2d 577, 32 Wis.2d 608. 

Administration 

(2) Other matters. 

Fla.—Sarasota County Anglers Club, Inc. v. Bums, 
App., 193 So.2d 691, cert discharged, Sup., 200 
So.2d 178. 

Legal rights 

Wis.—State v. Deetz, 224 N.W.2d 407, 66 Wi8.2d 1. 
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53. Cal.—Marks v. Whitney, 98 CaLRptr. 790, 491 
P.2d 374, 6 C.3d 251. 

Alameda Conservation Ass’n v. Oty of Alameda, 
70 Cal.Rptr. 264, 264 C.A2d 284, cert den. 89 
S.a. 1013, 394 U.S. 906, 22 L.Ed.2d 217, reh. den. 
89 S.a. 1455, 394 U.S. 994, 22 L.Ed.2d 771. 

Miim.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds., Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac, on oth. gids. 97 S.a. 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

At common law 

Mass.—Opinion of the Justices, 313 N’,R2d 561, 365 
Mass.* 681. 

54. U.S.—Montana v. U.S., Mont., 101 S.Ct 1245, 
450 U.S. 544, 67 L,Ed.2d 493. reh. den. 101 S,a 
3042, 452 U.S. 911, 69 L.Ed.2d 414, on remand, 
CA., 657 F2d 244, app. after remand 686 F.2d 
766. 

CaL—Alameda Conservation Ass’n v. Oty of Alameda, 
70 Cal.Rptr. 264, 264 CA.2d 284, cert. den. 89 
S:Ct 1013, 394 U.S. 906, 22 L.WLU 217, reh. den. 
89 S.a. 1455, 394 US. 994, 22 L.Ed.2d 771. 
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Idaho—Heckman Ranches, Inc. v. State, By and 
Through Dept, of Public Lands, 589 P.2d 540, 99 
Idaho 793. 

Iowa—Mather v. State, 200 N.W.2d 498. 

Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 26. 
Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 582 P.2d 1352, 283 Or. 147. 

Bay 

Miss.—International Paper Co. of Moss Point v. Missis¬ 
sippi State Highway Dept., 271 So.2d 395, cert, 
den. 94 S.Ct. 49, 414 U.S. 827, 38 L.Ed.2d 61. 

page 296 

85. Or.—State By and Through State Land Bd. v. 
Corvallis Sand & Gravel Co., 582 P.2d 1352, 283 
Or. 147. 

88 . ni.—Droste v. Kemer, 217 N.E.2d 73, 34 IU.2d 
495, app. dism., cert. den. 87 S.Ct. 612, 385 U.S. 
456, 17 L.Ed.2d 509. 

89. U.S.—Utah v. U.S., Utah 91 S.Q. 1775, 403 U.S. 
9, 29 L.Ed.2d 279. 

Utah—Morton Intern., Inc. v. Southern Pac. Transp. 
Co., 495 P.2d 31, 27 Utah 2d 256, cert. den. 93 

S.Ct. 338, 409 U.S. 934, 34 L.Ed.2d 189. 

Wis.—Menzer v. Village of Elkhart Lake 186 N.W.2d 
290, 51 Wis.2d 70. 
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89.5. U.S.—State of Wis. v. Baker, D.C.Wis., 464 
F.Supp. 1377. 

La.—State v. Placid Oil Co., 300 So.2d 154, cert. den. 
95 S.a. 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.a. 1343, two cases, 420 U.S. 
956, 43 L.Ed.2d 434. 

Bed of Lake Cayuga 

N.Y.—New York State Water Resources Commission v. 
Liberman, 326 N.Y.S.2d 284, 37 A.D.2d 484, app. 
dism. 280 N.E.2d 889, 30 N.Y.2d 516, 330 N.Y. 
S.2d 63. 

93. U.S.—C.A.B. V. Island Airlines, Inc., D.C.Hawaii, 
235 ESupp. 990, affd., C.A., 352 E2d 735. 

Tex.—^Employers Mut. Cas. Co. v. Samuels, Civ.App., 
407 S.W.2d 839, err. ref. no rev. err. 

93,10. U.S.—U.S. Gypsum Co. v. Uhlhom, D.CArk., 
232 ESupp. 994, affd., CA., 366 E2d 211, cert, 
den. 87 S.Q. 753, 385 U.S. 1026, 17 L.Ed.2d 674. 

94. Iowa—Jeffrey v. Grosvenor, 157 N.W.2d 114, 261 
Iowa 1052. 

Hialweg 

U.S.—^U.S. Gypsum Co. v. Uhlhom, D.C.Ark., 232 
ESupp. 994, affd., C.A., 366 E2d 211, cert. den. 87 
S.Ct. 753, 385 U.S. 1026, 17 L.Ed.2d 674. 

§ 93, -Private Ownership 

97. U.S.—Fruin-Colnon Corp. v. Vogt, D.C.IU., 500 
ESupp. 606. 

m. —^Heckman v. Kratzer, 357 N.E.2d 1276, 2 Ill.Dec. 
833, 43 m.App.3d 844. 

Tex.—Coastal Indus. Water Authority v. York, 532 
S.W.2d 949. 

Subject to easement for public navigation, etc. 

U.S.—Public Utility Dist. No. 1 of Pend Oreille County 
v. City of Seattle, CA.Wash., 382 F.2d 666, cert, 
dism. 90 S.a. 22, 396 U.S. 803, 24 L,Ed.2d 59. 
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2. U.S.—U.S. v. 2,899.17 Acres of Land, More or 

Less, in Brevard County, State of Fla., D.C.Fla., 
269 ESupp. 903. 

3. La.—Coastal States Gas Producing Co. v. State 

Mineral Bd., App., 199 So.2d 554. 

Continental shelf 

U.S.—U.S. v. Ray, D.C.Fla., 294 F.Supp. 532, affd. in 
part, revd. in part on oth. grds., C.A., 423 F.2d 16. 

6. N.C.—Capune v. Robbins, 160 S.E.2d 881, 273 
N.C. 581. 

Wis,—State V. McFarren, 215 N.W.2d 459, 62 Wis.2d 
492. 


7. Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 
P.2d 374, 6 C.3d 251. 

Mass.—Opinion of the Justices to Senate, 424 N.E2d 
1092, 383 Mass. 895. 

Wash.—^Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash.2d 306, 40 A.L.R.3d 760, cert. den. 91 S.Ct. 
119, 400 U,S. 878, 27 L.Ed.2d 115. 

Statute construed 

N.Y.—O’Brien v. Barnes Bldg. Co., Inc., 380 N.Y.S.2d 
405, 85 Misc.2d 424, affirmed 372 N.Y.S.2d 992, 48 
A.D.2d 1018. 
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9» U.S.—Goose Creek Hunting Club, Inc. v, U.S., 518 
F.2d 579, 207 a.Cl. 323. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 582 P.2d 1352, 283 Or. 147. 

10. Wash.—Wilbour v. Gallagher, 462 P.2d 232, 77 
Wash,2d 306, 40 A.L.R.3d 760, cert. den. 91 S.Q. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

10.5. Mich.—Grosse He Tp. v. Dunbar & Sullivan 
Dredging Co., 167 N.W.2d 311, 15 Mich.App. 
556. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

12. Ohio—^Thomas v. Sanders, 413 N.E2d 1224, 65 
Ohio App.2d 5, 19 0.0.3d 3. 

14. Mass.—Barry v. Grela, 361 N.E.2d 1251, 372 
Mass. 278. 
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15. Iowa—Mather v. State, 200 N.W.2d 498. 

16.5. U.S.—Hay v. Bruno, D.C.Or., 344 F.Supp. 286. 

17. U.S.—In re River Queen, D.C.Ark., 275 F.Supp. 
403—U.S. v. Certain Land in County of 
Worcester, State of Md., D.C.Md., 311 ESupp. 
1039, adhered to 324 F.Supp. 1170. 

Del.—Phillips v. State, ex rd. Dept, of Natural Re¬ 
sources and Environmental Control, 449 A.2d 250. 

Md.—^Van Ruymbeke v. Patapsco Indus. Park, 276 
A.2d 61, 261 Md. 470. 

N.J.—Borough of Wildwood Cr^t v. Masciarella, 240 
A.2d 665, 51 N.J. 352. 

N.C.—Carolina Beach Fishing Pier, Inc. v. Town of 
Carolina Beach, 177 S.E.2d 513, 277 N.C. 297. 

Ordinary high-water mark 

Wash.—Wilson v. Howard, 486 P.2d 1172, 5 Wash. 

App. 169. 

Test 

Alaska—State Dept, of Natural Resources v. Pankratz, 
538 P.2d 984. 

N.Y.—^Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 333 N.E2d 358, 37 N.Y.2d 292, 372 
N.Y.S.2d 52. 

18. U.S.—Goose Creek Hunting Club, Inc. v. U.S., 
518 E2d 579, 207 CtCl. 323. 

Iowa—Jeffrey v. Grosvenor, 157 N.W.2d 114, 261 Iowa 
1052. 

19. U.S.—U.S. V. 2,899.17 Acres of Land, More or 
Less, in Brevard County, State of Fla., D.C.Fla., 
269 ESupp. 903. 

20. At common law 

Mass.—Opinion of the Justices, 313 N.E2d 561, 365 
Mass. 681. 

21. U.S.—^U.S. Gypsum Co. v. Uhlhom, D.C.Ark., 
232 F.Supp. 994, stating Tennessee law, affd., 
C.A., 366 E2d 211, cert den. 87 S.Ct 753, 385 
U.S. 1026, 17 L.Ed.2d 674. 

Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 P.2d 
374, 6 C.3d 251. 

Del.~State ex rel. Buckson V. Pennsylvania R. Co., 267 
A.2d 455, op. supp. 273 A.2d 268. 

State ex rel. Buckson v. Pennsylvania R. Co., 
Super., 228 A.2d 587. 

Minn.—State by Head v. Slotness, 185 N.W.2d 530, 289 
Minn. 485. 

Mo.—Sibley v. Eagle Marine Industries, Inc., 607 
S.W.2d 431. 

22. U.S.—Fruin-Colnon Corp. v, Vogt D.C.I11., 500 
ESupp. 606. 
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25. Where waters subsequently became naviga¬ 
ble 

Tex.—Port Acres Sportsman’s Club v. Mann, Qv-App., 
541 S.W.2d 847, err. ref. no rev. err. 

29. U.S.—Nebraska v. Iowa, Iowa, 92 S.Ct 1379, 406 
U.S. 117, 31 L.Ed.2d 733. 

Nd).—Summerville v. Scotts Bluff County, 154 N.W.2d 
517, 182 Neb. 311. 

Ohio—State ex rel. Brown v. Newport Concrete Co., 
336 N.E,2d 453, 44 Ohio App.2d 121, 73 0.0.2d 
124. 

Island 

Neb.—^Winkle v. Mitera, 241 N.W.2d 329, 195 Neb. 
821. 

31. In Michigan 

(3) Mich.—^People ex rel. MacMullan v. Babcock, 

196 N.W.2d 489, 38 Mich.App. 336. 
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34. Fla.—State v. Florida Nat. Properties, Inc., 338 
So.2d 13. 

35. Mich.—Bauerle v. Board of County Road Com’rs 
for Charlevoix County, 191 N.W.2d 509, 34 Mich. 
App. 475, cause remd., Sup., 201 N.W.2d 799, 388 
Mich. 520. 

N.Y.—People v. Waite, 425 N.Y.S.2d 462, 103 Misc.2d 
204. 

36. Mich.—McCardel v. Smolen, 250 N.W.2d 496, 71 
Mich.App. 560, affd. in part, vac. on oth. grds. 
and remd^ in part 273 N.W.2d 3, 404 Mich. 89. 

§ 94. Acquisition, Retention, or 
Change of iOwnership Gen¬ 
erally 

39. N.J.—Garrett v. State, 289 A.2d 542, 118 NJ.Su- 
per. 594. 

Presumption 

Or.—Dahl v. Clacbimas County, 412 P.2d 364, 243 Or. 
152. 

40. Idaho—Rutledge v. State, 482 P.2d 515, 94 Idaho 
121 . 

N.Y.—Arnold’s Inn, Inc. v. Morgan, 310 N.Y.S.2d 541, 
63 Misc.2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 
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44. La.—^Ramsey River Road Property Owners Ass’n, 
Inc. V. Reeves, 396 So.2d 873. 

45. N.Y.—Romart Properties, Inc. v, aty of New 
Rochelle, 338 N.Y.S.2d 247, 40 A.D.2d 987. 

52. U.S. —^Texas v. Louisiana, La., Tex., 93 S.Ct 
1215, 410 U.S. 702, 35 L.Ed.2d 646, reh. den. 93 
S.a. 2266 , 411 U.S. 988, 36 L.Ed.2d 966. 

La.—State v. Placid Oil Co., App., 274 So.2d 402, affd. 
in part, am. in part on oA. grds. 300 So.2d 154, 
cert. den. 95 S.Q. 784, two cases, 419 U.S. 1110,42 
L.Ed.2d 807, rdi. den. 95 S.Q. 1343, two cases, 
420 U.S. 956, 43 L.Ed.2d 434. 

Nev.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 623. 

Utah—^Utah State Road Commission v. Hardy Salt Co., 
486 P.2d 391, 26 Utah 2d 143. 

53. Ariz.—^Morgan v. Colorado River Indian Tribe, 
443 P.2d 421, 103 Ariz. 425. 

La.—^Terrebonne Parish School Bd. for Use and Benefit 
of Public Schools of Terrebonne Parish v. Texaco, 
Inc., App., 178 So.2d 428, writ ref. 179 So.2d 640, 
248 La. 465, cert. den. 86 S.Q. 1568, 384 U.S. 950, 
16 L.Ed.2d 546. 

Arizona acquired title to land beneatii Colorado 
River as sovereign 

U.S,—Bonelli Cattle Co. v, Arizona, Ariz., 94 S.Ct 517, 
414 U.S. 313, 38 L.Ed.2d 526, reh, den. 98 S.a. 
1290, 434 U.S. 1090, 55 L,Ed.2d 797. 
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54. U.S.—Cherokee Nation or Tribe of Indians in 
Okl. v. State of Okl., C.A.Okl., 402 F.2d 739, revd. 
on oth. grds. 90 S.a. 1328, 397 U.S. 620, 25 
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L.Ed.2d 615, reh. den., two cases, 90 S.Ct. 1834, 
two cases, 398 U.S. 945, 26 L.Ed.2d 285, app. after 
remand 461 F.2d 674, cert. den. 93 S.O. 521, 409 
TJ.S. 1039, 34 L.Ed.2d 489, app. after remand 490 
F.2d 521. cert. den. 94 S.Q. 3070, 417 U.S. 936, 
41 L.Ed.2d 666. 

However, the equal-footing doctrine 
does not vest title in a state to all lands 
that ever were tidelands.^ 

54.5. U.S.—California, cx rel., State Lands Com’n v. 
U. S., 102 S.Ct. 2432, 457 U.S. 273, 73 L.Ed.2d 1, 
reh. den. 103 S.Ct. 14, 458 U.S. 1131, 73 L.Ed.2d 
1401. 

55. Or.—State Land Bd. v. Heuker, 548 P.2d 1323, 25 
Or. App. 137. 

59. Cal.—Marin County v. Roberts, 84 Cal.Rptr. 425, 
4 C.A.3d 480. 
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70. Cal.—People ex rel. Dept, of Public Works v, 
Shasta P^ & Supply Co., 70 Cal.Rptr. 618, 264 
C.A.2d 520. 
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76. Disclaimer held applicable 

(2) Other statements. 

Okl.—Curry v. Hill, 460 P.2d 933. 

Wash.—Anderson v. Olson, 461 P.2d 343, 77 Wash.2d 
240. 

77. Okl.—Curry v. HSU, 460 P.2d 933. 

79.50. U.S.—U.S. V. Alaska, Alaska, 95 S.Ct. 2240, 
422 U.S. 184, 45 L.Ed.2d 109, on remand, C.A., 
519 F.2d 1376, reh^ den. 96 S.O. 159, 423 U.S. 
885, 46 L.Ed.2d 116—California, ex rel, State 
Lands Com’n v. U. S., 102 S.Q, 2432, 457 U.S. 
273, 73 L.Ed.2d 1, rrfi. den. 103 S.Ct. 14,458 U.S. 
1131, 73 LEd.2d 1401. 

Act construed 

(2) “Otdinary high water mark.” 

Ark.—State v. Bonelli Cattle Co., 495 P.2d 1312, 108 
Ark 258, revd. on oth. grds. 94 S.a. 517,414 U.S. 
313, 38 L.Ed.2d 526, reh. den. 96 S.a. 159, 423 

U, S. 885, 46 i.Ed.2d 116. 

(3) Open piers elevated above surface, without “low 
water mark” not coastline. 

U.S.—U.S. V. California, 100 S.O. 1994, 447 U.S. 1, 64 
L.Ed.2d 681, reh. den. lOI S.Q. 600, 449 U.S. 
1028, 66 L.Ed.2d 491. 

Alaska 

(^) Other statemorts. 

U.S.—U5. y. State of Alaska, CA.Ala.ska, 423 F.2d 
764, cert. den. 91 S.Q. 363, 400 U.S. 967, 27 
L.B12d 388—U.S. v. Qty of Anchorage, State of 
Alaska, CA.Alaska, 437 F.2d 1081. 

Act as not extrading to states any interest in beds of 
navigabk rivers beyond “equal footing” doctrine. 

U5. —^Bondli Cattle Co, v. Arizona, Ark, 94 S.a. 517, 
414 U.S. 313, 38 kEd.2d 526, reh. den. 98 S.a. 
1290, 434 U.S. 1090, 55 LEd.2d 797. 

7932. Uil.—U.S. V. State of California, Cal, 85 S.a. 
1401, 381 U.S. 139, 14 L.Ed.2d 296, reh, den. 86 

S.Ct. 159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 
86 8.0. 607, 382 U.S. 448, 15 LEd.2d 517—U.S, 

V. Alaska, Alaska, 95 S.O. 2240, 422 U.S. 184, 45 
L.Ed.2d 109, on remand, CA., 519 F.2d 1376, 
reh. den. 96 S.Ct 159, 423 U.S. 885, 46 L.Ed.2d 

. 116 

Congressioiial intent 

'u,S.— U.S. V. State of CaHfomia, Cal, 85 S.Ct 1401, 
381 U.S. 139, 14 LEd.2d 296, reh. den. 86 S.Ct 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.Ct 607, 382 U.S. 448, 15 L.Ed.2d 517. 

7934. U.S.—U.S. V. State of California, Cal,, 85 S.Ct 
1401, 381 U.S. 139, 14 L.Ed.2d 296, rdt den. 86 
S.a 159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 
86 S.Ct 607. 382 U.S. 448, 15 L.Ed.2d 517—U.S. 
V. State of La., 89 S.O. 773, 394 U.S. 11, 22 
LXd.2d 44, den. 89 S.Ct 1451, 394 U3 994, 
22 L,Fd.2d 771, decree supp. 89 S.Ct 1614, 394 
U,S. 836. 23 L.Ed.2d 22. 


Meaning of “coast line” 

(3) U.S.—U.S V. State of California, Cal., 85 S.Ct. 
1401, 381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.Ct. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 S.Ct. 
607, 382 U.S. 448, 15 L.Ed.2d 517. 

(4) Other matters. 

U.S.—U.S. V. State of La., 89 S.O. 768, 394 U.S. 1, 22 
L.Ed.2d 36—U.S. v. California, 100 S.Ct. 1994, 447 
U.S. I, 64 L.Ed.2d 681, reh. den. 101 S.O. 600, 449 
U.S. 1028, 66 L.Ed.2d 491. 
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79.56. U.S.—U.S. V. State of CaHfomia, Cal, 85 S.Ct. 
1401, 381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 
S.Ct. 159, 382 U.S. 889, 15 LEd.2d 127, op. supp. 
86 S.Ct. 607, 382 US. 448, 15 L.2d 817—U.S. v. 
State of La., 89 S.a. 773, 394 U.S. 11, 22 L.Ed.2d 
44, reh. den. 89 S.Ct 1451, 394 U.S. 994, 22 
L.Ed.2d 771, decree supp. 89 S.Ct 1614, 394 U.S. 
836, 23 L.Ed.2d 22. 

79.58. U.S.—U.S, v. State of California, Cal., 85 S.a. 
1401, 14 L.Ed.2d 296, reh. den. 86 S.Ct. 159, 382 
U.S. 889, 15 L.Ed.2d 127, op. supp. 86 S.Ct 607, 
382 U.S. 448, 15 L.Ed.2d 517— U.S. v. State of 
La., 89 S.Ct. 773, 394 U.S. 11, 22 L.Ed.2d 44, den. 
89 S.Ct. 1451, 394 U.S. 994, 22 L.Ed.2d 771, 
decree supp. 89 S.O. 1614, 394 U.S. 836, 23 
L.Ed.2d 22. 

Historic bays 

U.S.—U.S. v. State of California, Cal., 85 S.Ct. 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.a. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448. 15 L.Ed.2d 517. 

Straight base line method 
U.S.—U.S. V. State of California, Cal., 85 S.Ct. 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.a. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.Ed.2d 517. 

79.60. U.S.—U.S. v. State of California, Cal., 85 S.a. 
1401, 381 U.S. 139, 14 L.Ed,2d 296, reh. den. 86 
S.Ct. 159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 
86 S.a. 607, 382 U.S. 448, 15 L.Ed.2d 517. 

79.62. Harbors 

U.S.—U.S. V. State of California, Cal., 85 S.a. 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.a. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.Ed.2d 517. 

Monterey Bay 

U.S.—U.S. V. State of California. Cal., 85 S.a. 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.a. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.)Ed.2d 517. 

79.64. Open roadsteads, etc. 

U.S.—U.S. V. State of C^ifomia, Cal., 85 S.a. 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den: 86 S.Ct. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448. 15 L.Ed.2d 517. 

The Santa Barbara Channel, etc. 

U.S.—U.S. V. State of Odifomia, Cal., 85 S.Ct 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.Ct. 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.Ed.2d 517. 

Various bays 

U.S.—U.S. V. State of CaHfomia, Cal., 85 S.a. 1401, 
38LU.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.Ct 
159, 382 U.S. 889, 15 L.Ed.2d 127, op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.Ed.2d 517. 

Disclaimer held decisive 

U.S.—U.S. V. State of California, Cal., 85 S.Ct 1401, 
381 U.S. 139, 14 L.Ed.2d 296, reh. den. 86 S.a. 
159, 382 U.S. 889, 15 L.Ed.2d 127. op. supp. 86 
S.a. 607, 382 U.S. 448, 15 L.E<l2d 517. 

79.66u U.S.-0.S. V. State of La., La., 88 S.Ct 367, 
389 U.S. 155, 19 L.Ed.2d 383, reh. den, 88 S.a. 
757, 389 U.S. 1059, 19 L.Ed.2d 86L 

79.74. U.S.—U.S. V. State of La., La., 88 S.Ct 367, 
389 U.S. 155, 19 L.Ed.2d 383, reh. den, 88 S.a. 
757, 389 U.S. 1059, 19 LJEd,2d 861. 
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79.78, Louisiana 

(4) Other matters. 

U.S.—U.S. V. State of La., 89 S.Ct. 773, 394 U.S. 11, 22 
L.Ed.2d 44, reh. den. 89 S.Ct 1451, 394 U.S. 994, 
22 L.Ed.2d 771, decree supp. 89 S.Ct. 1614, 394 
U.S. 836, 23 L.Ed.2d 22. 

(5) Other statements. 

U.S.—Continental Cas. Co. v. Associated Pipe & Supply 
Co., D.C.La., 310 F.Supp. 1207, affd. in part, mod. 
in part on oth. grds., and vac. in part on oth. grds., 
C.A., 447 F.2d 1041. 

Texas 

Land within three leagues of artificial jetties but more 
than three leagues beyond natural shoreline. 

U.S.—U.S. V. State of La., La., 88 S.a. 367, 389 U.S. 
155, 19 L.Ed.2d 383, reh. den. 88 S.Ct. 757, 389 
U.S. 1059, 19 L.Ed.2d 861. 

§ 97. -Change in Navigability 
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90.5. Ark.—Gill v. Porter. 450 S.W.2d 306, 248 Ark. 
140. 

90.50. Ark.—Gill v. Porter. 450 S.W.2d 306. 

91. Idaho—Rutledge v. State, 482 P.2d 515, 94 Idaho 
121 . 

92. Fla.—Padgett v. Central and Southern Florida 
Flood Control DisL, App., 178 So.2d 900. 

N.J.—Garrett v. State, 289 A.2d 542, 118 N.J.Super. 
594. 

§ 99(2).-— United States or 

Territory 
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4, U.S.— Choctaw Nation v. Oklahoma, Okl., 90 S.a. 

1328, 397 U.S. 620, 25 L.Ed.2d 615, reh. den. 90 
S.a. 1834, two cases, 398 U.S. 945, 26 L.Ed.2d 
285, app. jrfter remand 461 F.2d 674, cert. den. 93 
S.Ct. 521, 409 U.S. 1039, 34 L.Ed.2d 489, app. 
after remand 490 F.2d 521, cert, den, 94 S.Ct. 
3070, 417 U.S. 946, 41 L.Ed.2d 666, 

Choctaw Nation v. Cherokee Nation, D.C.Okl, 
393 F.Supp. 224. 

Mich.—People ex rel Gazlay v. Murray, 221 N.W.2d 
604, 54 Mich.App. 685. 

5. U.S.—Montana v. U.S., Mont., 101 S.a. 1245, 450 

U. S. 544, 67 L.Ed.2d 493, reh, den. 101 S.a. 
3042, 452 U.S. 911, 69 L.Ed.2d 414, on remand, 
C.A., 657 F.2d 244, app. after remand 686 F.2d 
766. 

Cherokee Nation or Tribe of Indians in Okl. v. 
State of Okl,, C.A.Okl., 402 F.2d 739, revd. on oth, 
grds. 90 S.a. 1328, 397 U.S. 620, 25 L.Ed.2d 615, 
reh, den., 90 S.a. 1834, two cases, 398 U.S. 945,26 
L.Ed.2d 285, app. after remand 461 F.2d 674, cert, 
den. 93 S.Ct 521, 409 U.S. 1039, 34 L.Ed.2d 489, 
app. after remand 490 F.2d 521, cert den. 94 S.a. 
3070, 417 U.S. 964. 41 L.Ed.2d 666. 

Choctaw Nation v. Cherokee Nation, D,C.Okl., 
393 F.Supp. 224. 

6, U.S.—Cherokee Nation or Tribe of Indians in Okl. 

v. State of Okl., CA.Okl., 402 F.2d 739, revd. on 
oth. grds. 90 S.a 1328, 397 U.S. 620, 25 L.Ed.2d 
615 reh. den., 90 S.Ct. 1834, two cases, 398 U.S, 
945, 26 L.Ed.2d 285, app. after remand 461 F.2d 
674, cert. den. 93 S.a. 521, 409 U.S. 1039, 34 
L.Ed.2d 489, app. after remand 490 F.2d 521, cert 
den. 94 S.a. 3070, 417 U.S. 946^ 41 L.Ed.2d 666. 

7. U.S.—Cherokee Nation or Tribe of Indians in Okl. 

V. State of Okl., CA.Okl., 402 F.2d 739, revd. on 
oth. grds. 90 S.Ct 1328, 397 U.S. 620, 25 L.Ed.2d 
615, reh. den. 90 S.a. 1834, two cases 398 U.S. 
945, 26 L.Ed.2d 285, app. after remand 461 F.2d 
674, cert. den. 93 S.a. 521, 409 U.S. 1039, 34 
L.Ed.2d 489, app. after remand 490 F.2d 521, cert. 
deiL'94 S.a. 3070, 417 U.S. 946, 41 L.Ed.2d 666. 

Puyallup Tribe of Indians v. Port of Tacoma, 
D-CWash., 525 F.Supp. 65, affd. CA., 717 F.2d 
1251, cert den. 104 S.Ct 1324, 79 L.Ed.2d 720, 
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reh. den. 104 S.Q. 2162, 466 U.S. 954, 80 L.Ed.2d 
547. 

10. U.S.—Puyallup Tribe of Indians v. Port of Taco¬ 
ma, D.CWash., 525 F.Supp. 65, affd. C.A., 717 
F.2d 1251, cert. den. 104 S.Q. 1324, 79 L.Ed.2d 
720, reh. den. 104 S.Ct. 2162, 466 U.S. 954, 80 
L.Ed.2d 547. 

Disposals not lightly inferred 

U.S. —Cherokee Nation or Tribe of Indians in Okl. v. 
State of Okl., CA.OkL, 402 F.2d 739, revd. on oth. 
grds. 90 S.a. 1328, 397 U.S. 620^ 25 L.Ed.2d 615, 
reh. den. 90 S.a. 1834, two cases, 398 U.S. 945, 26 
L.Ed.2d 285, app. after remind 461 F.2d 674, cert, 
den. 93 S.a. 521, 409 U.S. 1039, 34 L.Ed.2d 489, 
app. after remand 490 F.2d 521, cert. den. 94 S.a. 
3070, 417 U.S. 946, 41 L.Ed.2d 666. 

13. U.S.—^Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.C.Va., 264 F.Supp. 399. 

Or.—jMand Y. Alsea Bay Port Commission, 414 P.2d 
814, 243 Or. 541. 

Clainumts through subsequent patents derive ti¬ 
tle from state 

La.—State v. Placid Oil Co., App., 274 So.2d 402, affd. 
in part, am. in part on oth. grds. 300 So.2d 154, 
cert. den. 95 S.Ct. 784, two cases, 419 U.S. 1110, 42 
L.Ed.2d 807, reh. den. 95 S.a. 1343, two cases, 
420 U.S. 956, 43 L.Ed.2d 434. 

§ 99(3).-State 

page 311 

14. In Louisiana 

(8) Beds of navigable waters within sixteenth section 
held not within statute permitting lease by school 
boards. 

La.—^Terrebonne Parish School Bd. for Use and Benefit 
of Public Schools of Terrebonne Parish v. Texaco, 
Inc., App., 178 So.2d 428, writ ref. 179 So.2d 640, 
248 La. 465, cert, den. 86 S.a. 1568, 384 U.S. 950, 
16 L.Ed.2d 546. 
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15. Alaska—City of Homer v. State, Dept, of Natural 
Resources, 566 P.2d 1314. 

Cal.—State v. Superior Court of Lake County, 172 
Cal.Rptr. 696, 625 P.2d 239, 29 C.3d 210, cert, den. 
102 S.Ct. 325, 454 U.S. 865, 70 L.Ed.2d 165, reh. 
deiL 102 S.a. 664, 454 U.S. 1094, 70 L.Ed. 2 d 635. 
Fla,—State, Dept, of Natural Resources v. Contempo¬ 
rary Land Sales, Inc., App., 400 So.2d 488. 

NJ.—LeCompte v. State, 323 A.2d 481, 65 N.J. 447. 
N.Y.—Claudio v. Village of Greenport, 284 N,Y.S.2d 
965, 55 Misc.2d 371. 

Tex.—Coastal Indus. Water Authority v, York, Civ. 
App., 520 S.W.2d 494, affd.. Sup., 532 S.W.2d 949. 

In Virgiiiia 

(1) U.S. —^Nature Conservancy v. Machipongo Qub, 
Inc., D.C.Va., 419 F.Supp. 390, affd. in part, revd. in 
part on oth. grds., C.A., 571 F.2d 1294, reh. 579 F,2d 
873, cert. den. 99 S.a. 724, 439 U.S. 1047, 58 L.Ed.2d 
706. 

Prescriptive riglits 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds.. Sup,, 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. 97 S.a. 582, 429 U.S. 363, 50 L.Ed.2d 
550, on remand 582 P.2d 352, 283 Or. 147. 

17. Cal.—^Western Oil and Gas Ass'n v. California 
State Lands Commission, 164 Cal.Rptr. 468, 105 
C.A.3d 554. 

Or.—State Land Bd. v. Heuker, 548 P.2d 1323, 25 
Or.App. 137. 

13. Fla.—^Bryant v, Lovett, 201 So.2d 720. 

N.J.—Atlantic City Elec. Co. v. Bardin, 368 A.2d 366, 
145 N.J.Super. 438. 

Tex.—Texas Parks and Wildlife Dept. v. Champlin 
Petroleum Co., Civ.App., 616 S.W.2d 668, err. ref. 
no rev. err. 

19. U.S.—U.S. V. 2,899.17 Acres of Land More or 
Less, in Brevard County, State of Fla., D.C.Fla., 
269 F.Supp. 903. 


Cal.—City of Long Beach v. Mansell, 91 Cal.Rptr. 23, 
476 P.2d 423, 3 C.3d 462. 

Kan.—Murray v. State, 596 P.2d 805, 226 Kan. 26. 
N.J.—Borough of Wildwood Crest v. Masciarella, 240 
A.2d 665, 51 N.J. 352. 

Or.—Brusco Towboat Co. v. State By and Through 
Straub, 567 P.2d 1037, 30 Or.App. 509, reconsider¬ 
ation den. 570 P.2d 996, 31 Or.App. 491, affd. in 
part, revd. in part on oth. grds. 589 P.2d 712, 284 
Or. 627. 

Grant to private persons 

(2) Other instances. 

N.J.—Borough of Neptune City v. Borough of Avon- 
By-Thc-Sca. 294 A.2d 47. 61 N.J. 296, 57 A.L. 

R. 3d 983. 

“Town” 

Cal.—Dillon v. San Diego Unified Port Dist, 103 Cal. 
Rptr. 765, 27 C.A.3d 296. 
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21. U.S.—Leslie Salt Co. v. Froehlke, D.C.CaI.. 403 
F.Supp. 1292, affd., C.A., 578 F.2d 742. 

23, Cal.—Dillon v. San Diego Unified Port Dist., 103 
Cal.Rptr. 765, 27 C.A.3d 296. 

Ill—People ex rel. Scott v. Chicago Park Dist., 360 
N.E.2d 773, 4 m.Dec. 660, 66 ni.2d 65. 

Miss.—Treuting v. Bridge and Park Commission of City 
of Biloxi, 199 So.2d 627. 

N.L—Garrett v. State, 289 A.2d 542, 118 N.J.Super. 
594. 

Wis.—Hixon v. Public Service Commission, 146 
N.W.2d 577, 32 Wis.2d 608. 

25. Miss.—^Treuting v. Bridge and Park Commission 
of City of Biloxi, 199 So.2d 627. 

26. Flal—Bryant v. Lovett, 201 So.2d 720. 

La.—Gulf Oil Corp. v. State Mineral Bd., 317 So.2d 
576. 
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28. Cal.—City of Long Beach v. Mansell, 91 Cal.Rptr. 
23, 476 P.2d 423, 3 C.3d 462. 

Fla.—Zabel v. Pinellas County Water and Nav. Control 
Authonty, 171 So.2d 376, on remand 179 So.2d 
370. 

Ill.—People ex rel. Scott v, Chicago Park Dist., 360 
N.E.2d 773, 4 IllDec. 660, 66 I11.2d 65. 

La.—Save Our Wetlands, Inc. (SOWL) v. Orleans Levee 
Bd., App., 368 So.2d 1210. 

Great Lakes 

(2) Disposal permitted if public interest not impaired. 
Mich.—People ex rel. MacMullan v. Babcock, 196 
N.W.2d 489, 38 Mich.App. 336. 

Land rendered useless for trust purposes 

Cal.—Orange County v. Heim, 106 Cal.Rptr. 825, 30 
CA.3d 694. 
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29. Ill.—Droste v. Kemer, 217 N.E.2d 73, 34 m.2d 
495, app. dism., cert. den. 87 S.a. 612, 385 U.S. 
456, 17 L.Ed.2d 509. 

Mass.—Boston Waterfront Development Corp. v. Com., 
393 N.E.2d 356, 378 Mass. 629. 

N.Y.—Fahnestock v. Office of General Services, 263 
N.Y.S.2d 811, 24 A.D.2d 98. 

Since the publication of the bound volume the case of 
Knudson v. Kearney, 171 Cal. 250, 152 P. 541 was 
overruled the court holding that statute which was 
enacted in 1870 and which authorized sale of tidelands 
to private claimants* predecessors in interest did not 
have as its purpose promotitm of either navigation, 
commerce or fishery and would therefore be interpreted 
to preserve public’s rights in the tidelands; also overrul¬ 
ing Alame^ Conservation Association v. Qty of 
Alameda. 264 Cal.App.2d 284, 70 Cal.Rptr. 264. 

32. N.J.—New Jersey Sports and Exposition Authori¬ 
ty v. McCrane. 292 A.2d 580,119 N.J.Super. 457, 
affd. 292 A.2d 545, 61 N.J. 1, app. dism. 93 S.Ct. 
270, 409 U.S. 943. 34 L.Ed.2d 215, app. after 
remand 300 A.2d 337, 62 N.J. 248, cert. den. 94 

S. a. 291, 414 U.S. 989. 38 LEd.2d 228. 


33. Cal-—City of Long Beach v. Mansell, 91 CaI.Rptr. 
23, 476 P.2d 423. 3 C.3d 462. 

Ill—Droste v. Kemer, 217 N.E.2d 73, 34 ni.2d 495, 
app. dism., cert. den. 87 S.O. 612, 385 U.S. 456, 17 
L,Ed.2d 509. 

34. U.S.—U. S. V. 1.58 Acres of l-and Situated in Qty 
of Boston, County of Suffolk, Com. of Mass., 
D.C.Mass.. 523 F.Supp. 120. 

NJ.—B.P. Oil, Inc. V. State, 379 A.2d 1051, 153 NJ. 
Super. 389. 

Accretions not contiguous to private property 
Miss.—International Paper Co. of Moss Point v. Missis¬ 
sippi State Highway Dept., 271 So.2d 395, cert 
den. 94 S.a. 49, 414 U.S. 827, 38 L.Ed.2d 61. 

37. U.S.—Badgley v. City of New York, C.A.N.Y., 
606 F.2d 358, cert. den. 100 S.Ct. 2989, two cases, 
447 U.S. 906, 64 L.Ed.2d 855. 

Tex.—National Resort Communities Inc. v. Cain, Civ. 
App., 479 S,W.2d 341, Err. ref. no rev. err., app. 
after remand 512 S.W.2d 367, revd. on oth. gr^.. 
Sup., 526 S.W.2d 510. 

38. U.S.—Besig v. Friend, D.C.Cal., 463 F.Supp. 
1053. 

Or.—Brusco Towboat Co. v. State By and Through 
Straub. 570 P.2d 996, 31 Or.App. 491. 
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50. Mass.—Opinion of the Justices to Senate, 424 
N.E.2d 1092, 383 Mass. 895. 

N.J.—Garrett v. State, 289 A.2d 542, 118 NJ.Super. 
594. 

53. NJ.—LeCompte v. State, 323 A.2d 481, 65 N.J. 
447. 

Pa.—Warren Sand & Gravel Co., Inc. v. Com., Dept, of 
Environmental Resources, 341 A.2d 556, 20 Pa. 
Cmwlth. 186. 

Discretion 

N.Y.—Castaways Motel v. Schuyler, 247 N.E.2d 124, 
24 N.Y.2d 120, 299 N,Y.S.2d 148, rearg. 254 
N.E.2d 919, 25 N.Y,2d 692, 306 N.Y.S.2d 692. 
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54. Miss.—State v. Hanson Properties, Inc., 371 So.2d 
871. 

56.50. Fla.—Morgan v. Canaveral Port Authority, 
App., 202 So.2d 884. 

57. Nature of rights 

Fla.—Tri-State Enterprises, Inc, v. Berkowitz, App., 182 
So.2d 40. 

Acquisition under Alaska Land Act 

Alaska—City of Juneau v. Cropley, 429 P.2d 21. 

66. NJ.—Taylor v. Sullivan. 292 A.2d 31, 119 NJ. 
Super, 426. 

§ 100. -Presumption of Grant 
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80. N J.—Borough of Wildwood Crest v. Masciarella, 
240 A.2d 665, 51 N.J. 352. 

N.Y.—Hawkins v. State, 283 N.Y.S.2d 615, 54 Misc.2d 
847. 

80.5. La.—Lear v. U.S. Fire Ins. Co., App., 392 So.2d 
786 . 

81. La.—Gulf Oil Corp. v. State Mineral Bd., 317 
So.2d 576. 

82. U.S.—Snake River Ranch v. U.S., D.C.Wyo., 395 
F.Supp. 886, affd., C.A., 542 F.2d 555, 

N.Y.—^Romart Properties, Inc. v. City of New Rochelle, 
338 N.Y.S.2d 247, 40 A.D.2d 987. 

§ 101. -Procedure to Obtain 
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83. RJ.—Taylor v. Sullivan, 292 A.2d 31, 119 RJ. 
Super. 426. 

Or.—SUte Land Bd. v. Heuker, 548 P.2d 1323, 25 
Or.App. 137. 

Procedure under Alaska Land Act 

Alaska—City of Juneau v. Cropley, 429 P.2d 21. 
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87. Appeal from findings and condmdons of 
hearii^ office 

Alaska—Chy of Juneau v. Cropicy, 429 P.2d 21. 

Necessary parties 

N.Y.—Castaways Motd v. Sdiuyler, 247 N.E.2d 124, 
24 N.Y.2d 120, 299 N.Y.S.2d 148, rearg. 254 
N.E2d 919, 25 N.Y.2d 692, 306 N.Y.S.2d 692. 

92.10. Procedure on appeals from officer to 
administratiTe board 

Wa^.—State v. Board of Valuation, King County, 431 
P.2d 715. 72 Wash.2d 66. 

§ 102. -Form, Requisites, and 

Validity 

93. No right under void statute 

Or.—^Bland v. Alsea Bay Port Conunission, 414 P.2d 
814, 243 Or. 541. 

2. Consideration held condition prerequisite 

NX—Taylor v. SuUivan, 292 A.2d 31, 119 NJ.Super. 
426. 

Broad power 

NJ.—^LcCompte v. State, 323 AJ2d 481, 65 NX 447. 

§ 103. -Construction and Oper¬ 

ation and Cancellation or 
Forfeiture 
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730. T«.—^National Resort Communities, Inc. v. 
Cain, Civ.App., 479 S.W.2d 341, err. ref. no rev. 
err., app. a^ remand 512 S.W.2d 367, revd. on 
oth. grds.. Sup., 526 S.W.2d 510. 

School land grants 

La.—Coastal States Gas Producing Co. v. State Mineral 
Bd., App., 199 So.2d 554. 

8 . U3.—U.S. V. 2,899.17 Acres of Land, More or 

Less, in Brevard County, State of Fla., D.C,Fla„ 
269 F3upp. 903. 

CaL—City of Berkeley v. Superior Court of Alameda 
County, 162 CalRptr. 327, 606 P.2d 362, 26 C.3d 
515, cert den. 101 S.Q. 119, 449 U.S. 840, 66 
L.Ed,2d 48. 

La.—Coastal States Gas Producing Co. v. State Mineral 
Bd., App., 199 So.2d 554. 

NX—Borough of Wildwood Crest v. Masciarella, 240 
A.2d 665, 51 NX 352. 

Garrett v. State, 289 A.2d 542, 118 NXSuper. 
594. 

9. Farticnlar grants construed 

(3) Other grants. 

Mass.—Opinion of the Justices to Senate, 424 N.E2d 
1092, 383 Mass. 895. 

Or.—^Dahl v, Clackamas County, 412 P.2d 364, 243 Or. 
152. 

11. U.S.—WadeerH v. MOTton, D.C.Idaho, 390 
F.Supp. 962. 

CaL—Oarr v. Lone Star Industries, Inc., 157 Cal.Rptr. 
90, 94 CA.3d 895. 

Md.—Department (rf Natural Resources v. Mayor and 
Council of Ocean City, 332 A.2d 630, 274 Md. 1. 
S.C—State V. Ydsen Land Co., Inc., 216 S.E.2d 876, 
265 S.C. 78. 

Tex.—Coasud Indus. Water Authority v. York, Qv. 

Ak>., 520 S.WXd 494, affd.. Sup., 532 S.WXd 949. 
13, Mass.—Boston Waterfront Devdopment Corp. v. 
Com., 393 N.E2d 356, 378 Mass. 629. 
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22. N.H.—^New Hampshire Water Resources Bd. v. 
Lebanon Sand & Gravd, Inc., 233 A.2d 828, 108 
N.H. 254. 

N.Y.—^Romart Properties, Inc. v. City of New Rochelle, 
324 N.Y.S.2d 277, 67 Misc.2d 162, affd. 338 N.Y. 
S.2d 247, 40 A.D.2d 987. 

28. Cal.—Dillon v. San Di^o Unifred Port Dist, 103 
CalRptr. 765, 27 CA.3d 296. 


Particular statutes construed 

(1) Or.—Magee v, Yamhill County, 419 P.2d 420, 

244 Or. 567. 
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33. U.S.—Nature Conservancy v. Machipongo Club, 
Inc., D.C.Va., 419 F.Supp. 390, affd. in part, revd. 
in part on oth. grds., C.A., 571 F.2d 1294, reh. 579 
F.2d 873, cert. den. 99 S.a. 724. 439 U.S. 1047, 
58 L.Ed.2d 706. 

CaL—People ex rcl. San Francisco Bay Conservation 
and Development Commission v. Town of Emery¬ 
ville, 446 P.2d 790, 72 Cal.Rptr. 790, 446 P.2d 790, 

69 C.2d 533. 

Alameda Conservation Ass’n v. City of Alameda, 

70 Cal.Rptr. 264, 264 C.A.2d 284, cert. den. 89 
S.Ct 1013, 394 U.S. 906, 22 L.Ed.2d 217, reh. den. 
89 S.a. 1455, 394 U.S. 994, 22 L.Ed.2d 771— 
White V. State, 99 Cal.Rptr. 58, 21 C.A.3d 738. 

Colo.—^Twin Lakes Reservoir & Canal Co. v. Bond, 401 
P.2d 586, 157 Colo. 10, cert. den. 86 S.Ct 236, 382 
U.S. 902, 15 L.Ed.2d 155. 

S.C.—Lane v. McEachem, 162 S.E.2d 174, 251 S.C 
272. 

35. U.S.—Bradford v. U.S. ex rel. Dept, of Interior, 
Bureau of Land Management Division of Lands 
and Minerals, C.A.Okl.. 651 F.2d 700. 

Tex.—^Texas Parks and Wildlife Dept v. Champlin 
Petroleum Co., Civ.App., 616 S.W.2d 668, err. ref. 
no rev. err. 

38.5. Mass.—Treuting v. Bridge and Park Commis¬ 
sion of Qty of Biloxi, 199 So.2d 627. 
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46. Conveyance held presumptively valid 

Fla.—Zabd v. Pindlas County Water and Nav. Control 
Authority, 171 $o.2d 376, on remand 179 So.2d 
370. 

R^ulation under polite power 

Fla.—iZabel v. Pinellas County Water and Nav. Control 
Authority, 171 So.2d 376, on remand 179 So.2d 
370. 

49. Md.—^Van Ruymbeke v. Patapsco Indus. Park, 
276 A.2d 61. 261 Md. 470. 

Land acquired from state under Swamp Lands 
Act 

Fla.—^Padgett v. Central and Southern Florida Flood 
Control Dist, App., 178 So.2d 900. 
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53. N.Y.—Castaways Motd v. Schuyler, 254 N.E.2d 
919, 25 N.Y.2d 692, 306 N.Y.S.2d 692. 

55. Fla.—^Bryant v. Lovett 201 So.2d 720. 

Padgett V. Central and Southern Florida Flood 
Control Dist, App., 178 So.2d 900. 
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73. Mass.—^Boston Waterfront Development Corp. v. 
Com., 393 N.E.2d 356, 378 Mass. 629. 

74. Mass.—Opinion of the Justices to Senate, 424 
N,E2d 1092, 383 Mass. 895. 

79. CaL—Orange County v. Heim, 106 Cal.Rptr. 825, 
30 CA.3d 694. 

81. N.H.—^New Hampshire Water Resources B<L v. 
Ld>anon Sand & GraveL Inc., 233 A.2d 828, 108 
N.H. 254, 
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91. Mass.—Opinion of the Justices to Senate, 424 
N,E.2d 1092, 383 Mass. 895. 

§ 104. -Grants of Swamp and 

Overflowed Lands 

98. U.S.—U.S. v. 2,899.17 Acres of Land, More or 
Less, in Brevard County, State of Fla,, D.CFla.. 
269 F.Supp. 903. 


Evidence as to character of land 

La.—State v. Scott, App., 185 So.2d 877, writ ref. 187 
So.2d 450, 249 La. 485, and 187 So.2d 451, 249 La. 
485. 

99. U.S.—U.S. v. 2,899.17 Acres of Land, More or 
Less, in Brevard County, State of Fla., D.C.Fla., 
269 F.Supp. 903. 

1. Cal.—^White v. State, 99 Cal.Rptr. 58, 21 C.A.3d 
738. 

Fla.—Odom v. Deltona Corp., 341 So.2d 977. 
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3. Particular treaties or grants construed 

U.S.—Cherokee Nation or Tribe of Indians in Okl. v. 
State of Okl., C. A.Okl., 402 F.2d 739, revd. on oth. 
grds. 90 S.a. 1328, 397 U.S. 620, 25 L.Ed.2d 615, 
reh. den. 90 S.CL 1834, two cases, 398 U.S. 945, 26 
L.Ed.2d 285, app. after remand 461 F.2d 674, cert 
den. 93 S.Q. 521, 409 U.S. 1039, 34 L.Ed.2d 489. 
app. after remand 490 F.2d 521, cert. den. 94 S.Ct 
3070, 417 U.S. 946, 41 L.Ed.2d 666. 

§ 107. -Grants to or by Munici¬ 

pality 

9, U.S,—^Besig v. Friend, D.C.Cal., 463 F.Supp. 1053. 

Alaska—Qty of Homer v. State, Dept, of Natural Re¬ 
sources, 566 P.2d 1314. 

Cal.—^Western Oil and Gas Ass’n v. California State 
Lands Commission, 164 Cal.Rptr. 468, 105 C.A.3d 
554. 

N.Y.—^Town of Hempstead v. Oceanside Small Craft 
Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 4. 

Wash.—^Metropolitan Park Dist. of Tacoma v. State, 
Dept, of Natural Resources, 539 P.2d 854, 85 
Wash.2d 821. 

Conditions 

N.Y.—In re Rockaway Point Boulevard, Queens Coun¬ 
ty, aty of New York, 322 N.Y.S.2d 708, 271 
N.E.2d 546, 28 N.Y.2d 465, 322 N.Y.S.2d 708. 

Power to alter amend or revoke grant 

Cal.—Orange County v. Heim, 106 Cal.Rptr. 825, 30 
C.A.3d 694. 
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25. Prior acquisition hy municipality from pri¬ 
vate sources 

CaL—Alameda Conservation Ass'n v. Qty of Alameda, 
70 Cal.Rptr. 264, 264 CA.2d 284, cert. den. 89 
S.Ct 1013, 394 U.S. 906, 22 L.Ed.2d 217, reh. den. 
89 S.a. 1455, 394 U.S. 994, 22 L.Ed.2d 771. 
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42. Cal.—^Dillon v. San Diego Unified Port Dist., 103 
CaI.Rptr. 765, 27 C.A.3d 296. 
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48. N.Y.—Romart Properties, Inc. v. City of New 
Rochelle, 324 N.Y.S.2d 277, 67 Misc.2d 162, affd. 
338 N.Y.S.2d 247, 40 A.D.2d 987. 
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59.50. N.Y.—Riviera Ass’n, Inc. v. Town of North 
Hempstead, 276 N.Y.S.2d 249, 52 Misc.2d 575. 

62. N.Y.—^Riviera Ass’n, Inc. v. Town of North 
Hempstead, 276 N.Y.S.2d 249, 52 Mi8c.2d 575. 

Upland owner 

(2) Other matters. 

N.Y.—^Riviera Ass’n, Inc. v. Town of North Hemp¬ 
stead, 276 N.Y.S.2d 249, 52 Misc.2d 575. 

Prescription 

N.Y.—^Arnold’s Inn, Inc, v, Morgan, 310 N.Y.S.2d 541, 
63 Misc.2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 

Determination of state commission 

CaL—Orange County v. Heim^ 106 Cal.Rptr. 825, 30 
C.A.3d 694. 
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70. Exception for small beneficial exchange of 
lands 

Cal.-—Orange County v. Hetm, 106 Cal.Rptr. 825, 30 
CA.3d 694. 
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73,5. Mass.—^Newburyport Redevelopment Authority 
V. Com., 401 N.E2d 118, 9 Mass.App. 206. 

N.Y.—^Riviera Ass’n, Inc. v. Town of North Hemp¬ 
stead, 276 N.Y.S.2d 249, 52 Misc.2d 575. 
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90. Rent 

N.Y.—^Town of Hempstead v. Oceanside Small Craft 
Marina Inc., 311 N.Y.S.2d 668, 64 Misc.2d 4. 

§ 108. Control and Regulations 
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1. Cal.—Marks v. Whitney. 98 CaLRptr. 790, 491 

P.2d 374, 6 C.3d 251. 

Or.—Bnisco Towboat Co. v. State, By and Through 
Straub, 589 P.2d 712, 284 Or. 627. 

Pa.—^Warren Sand & Gravel Co., Inc. v. Com., D^t. of 
Environmental Resources, 341 A.2d 556, 20 Pa. 
Cmwlth. 186. 

Tex.—^Amdel Pipeline, Inc. v. State, Civ.App., 530 
S.W.2d 647, revd. on oth. grds.. Sup., 541 S.W.2d 
821. 

2. Mass.—^Attorney General v. Baldwin, 279 N.E.2d 

710, 361 Mass. 199. 

NJ.—Sands Point Harbor, Inc. v. Sullivan, 346 A.2d 
612, 136 N.J.Super. 436. 

N.Y.—^New Yorit City Housing Authority v. Commis¬ 
sioner of Environmental Conservation Dept., 372 
N.Y.S.2d 146, 83 Misc.2d 89. 

4. Extent of easement 

U.S.—AUen Gun Qub v. U.S., 180 Q.O. 423. 

5. N.Y.—People v. Gibson and Cushman of New 
York, 314 N.Y.S.2d 476, 64 Misc.2d 138. 

10. Mich.—'NeBoShone Ass’n v. State Tax Commis¬ 
sion, 227 N.W,2d 358, 58 Mich.App. 324. 

11. U.S.—Pitman v. U.S., 457 F.2d 975, 198 a,a. 
82. 

Public docking or landing priyileges 
Old.—^Anderson v. Grand River Dam Authority, 446 
P.2d 814. 

§ 109. Possession, Occupancy, and 
Use 
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12. N.Y.—Town of Hempstead v, Oceanside Yacht 
Harbor, Inc., 328 N.Y.S.2d 894, 38 AJ>.2d 263, 
affd. 299 N.E.2d 895, 32 N.Y.2d 859, 346 N.Y. 
S,2d 529. 

No legislative intent to preserve in natural state 

Wash.—^Harris v. Hyldjos Industries, Inc., 505 P.2d 
457, 81 Wash.2d 770. 

17. U.S.—U.S. V. Kane, C.A.N.Y., 602 F.2d 490. 
Cal.—Lane v. City of Redondo Beach, 122 Cal.Rptr. 
189, 49 C.A.3d 251. 

Ga.—RoUeston v. State. 266 S.E2d 189, 245 Ga. 576. 
20. Tex.—Amdel Pipeline, Inc. v. State, 541 S.W.2d 
821. 

25. Mich.—Superior Public Rights, Inc. v. State Dept 
of Natural Resources, 263 N.W.2d 290, 80 Mich. 
App. 72. 

§ 110. Actions or Proceedings to Re¬ 
cover 
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45. Cal.—Marin County v. Roberts, 84 Cal.Rptr. 425, 
4 C.A.3d 480. 

Or.—State By and Through State Land Bd. vl Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds., Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, rch. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.a. 582, 429 U.S. 363, 


50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

State may maintain ejectment 
Cal.—Woods V. Johnson, 50 CaLRptr. 515, 241 C.A.2d 
278. 

Quiet title action 

Cal.—Marks v, Whitney, 98 Cal.Rptr. 790, 491 P.2d 
374, 6 C3d 251. 

51. Laches unavailable against state 

Or.—Corvallis Sand & Gravel Co. v. State Land Bd., 
439 P.2d 575, 250 Or. 319. 

Laches not shown 

Cal.—^Dillon v. San Diego Unified Port Dist., 103 Cal. 
Rptr. 765, 27 C.A.3d 296. 

Estoppel and acquiescence 
Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds.. Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.a. 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

52. Statute not applicable 

Mass.—Boston Waterfront Devdopment Corp. v. Com., 
393 N.E.2d 356, 378 Mass. 629. 

S.C.—State v. Fain, 259 S.E.2d 606, 273 S.C. 748. 

54. Mass.—Attorney General v. Baldwin, 279 N.E.2d 
710, 361 Mass. 199. 

55. U.S.—Pitman v, U.S., 457 F.2d 975, 198 Ct.a. 
82. 

Presumptions and burden of proof 

N.C,—State v. Brooks, 181 S.E.2d 553, 279 N.C 45. 

(5) Cal.—White v. State, 99 Cal.Rptr. 58, 21 C.A.3d 
738. 

La.—State v. Placid Oil Co., App., 274 So.2d 402, affd. 
in part, am. in part 300 So.ld 154, cert den. 95 
S.a. 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.a. 1343, two cases, 420 U.S. 
956, 43 L-Ed.2d 434. 

S.C—State V. Hardee, 193 S.E.2d 497, 259 S.C. 535— 
State V. Yelsen Land Co., Inc., 216 S.E.2d 876, 265 
S.C 78. 

Evidence held admissible 

U.—State V. Placid Oil Co., App., 274 So.2d 402, affd. 
in part, am. in part 300 ^.2d 154, cert. den. 95 
S.a. 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.a. 1343, two cases, 420 U.S. 
956,43 L.Ed.2d 434. 

Evidence hdd inadmissible 

Cal.—^Dillon v. San Diego Unified Port Dist., 103 Cal. 
Rptr. 765, 27 C.A.3d 296. 

S.C.—State V. Murell’s Inlet Camp & Marina, Inc., 192 
S.E.2d 199, 259 S.C. 404. 

Evidence held sufficient 

Cal.—Marin County v, Roberts, 84 Cal.Rptr. 425, 4 
C.A.3d 480—^Dilkm v. San Diego Unified Port 
Dist., 103 Cal.Rptr. 765, 27 C.A.3d 296. 

Idaho—Heckman Ranches, Inc. v. State, By and 
Through Dept, of Public Lands, 589 P.2d 99 
Idaho 793. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds.. Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, rch. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 8.0. 582, 429 U.S. 363. 
50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

Evidence held insufficient 

Cal.—White v. State, 99 CaLRptr, 58, 21 C.A.3d 738. 

Historic bay 

U.S.—U.S. V. Alaska. Alaska, 95 S.O. 2240, 422 U.S. 
184, 45 L.Ed.2d 109, on remand, CA., 519 F.2d 
1376, reh. den. 96 8.0. 159, 423 U.S. 885, 46 
L.Ed.2d 116. 

56. S.C.—State v. Murrell’s Inlet Camp & Marina, 
Inc., 192 S.E.2d 199. 259 S.C. 404. 
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58. Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 
P.2d 37A 6 C.3d 251. 

Ascertaining low water mark 

La.—State v. Placid Oil Co., App., 274 So.2d 402, affd. 
in part, am. in part 300 So.2d 154, cert. den. 95 
S.a. 784, two cases, 419 U.S. 1110, 42 L.Ed.2d 
807, reh. den. 95 S.O. 1343, two cases, 420 U.S. 
956, 43 L.Ed.2d 434. 

60. Cal.—^Marks v. Whitney, 98 CaLRptr. 790, 491 
P.2d 374, 6 C.3d 251. 

Wash.—^Rose v. Riedinger, 534 P.2d 146, 13 Wash.App. 

222 . 

§ 111. Division between Adjoining 
Owners 

63. Agreement by municipality 

(2) Other matters. 

Cal.—City of Long Beach v. Mansell, 91 Cal.Rptr. 23, 
476 P.2d 423, 3 C.3d 462. 
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64. Wash.—Powell v. Schultz, 481 P.2d 12, 4 Wash. 
App. 213. 

65. Md.—CJJS. dted in Causey v. Gray, 243 A.2d 
575, 583, 250 Md. 380. 

72. Wash.—State v. Corvallis Sand & Gravel Co., 416 
P.2d 675, 69 Wash.2d 24. 

73. Wash.—State v. Corvallis Sand & Gravel Co,, 416 
P.2d 675, 69 Wash.2d 24. 

§ 112. Remedies for Trespass 

80. U.S.—U.S. V. Gossett, D.C.Cal., 277 F.Supp. 11— 
U.S. V. St. Thomas Beach Resorts, Inc., D.C.Vir- 
^n Islands, 386 F.Supp. 769, affd.. C.A.. 529 F.2d 
513. 

N.Y.—State v. Bishop, 359 N.Y.S.2d 817, 46 A.D.2d 
654. 

Wash.—Wilbour v. Gallagher. 462 P.2d 232, 77 
Wash.2d 306, 40 A.LR.3d 760, cert den. 91 S.Q. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

Defenses 

N.Y.—State v. Reed, 359 N,Y.S.2d 185, 78 Misc.2d 
1004. 

N.C—State v. Brooks, 181 S.E.2d 553, 279 N.C. 45. 

Reasonable use rule 

Wis.—State V. Deetz, 224 N.W.2d 407, 66 Wis.2d 1. 

81. Wash.—Wilbour v. Galla^er, 462 P.2d 232, 77 
Wash.2d 306,40 A.L.R.3d 760, cert den. 91 S.Ct. 
119, 400 U.S. 878, 27 L.Ed.2d 115. 

Right of possessor 

U.S.—Norfolk Dredging Co. v. RadclifF Materials, Inc., 
D.C.Va., 264 F.Supp. 399. 

Cause of action stated 

N.Y.—State v. Reed, 359 N.Y.S.2d 185, 78 Misc.2d 
1004. 

State as proper party 

N.Y.—state v. Reed, 359 N.Y.S.2d 185, 78 Misc.2d 
1004. 

81.5. U.S-—Norfolk Dredging Co. v. Radcliff Materi¬ 
als, Inc., D.CVa., 264 F.Supp. 399. , 
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84. U.S.—U.S. V. St. Thomas Beach Resorts, Inc., 
D.C.Virgin Islands, 386 F.St^p. 769, affd., C.A., 
529 F.2d513. 

Nuisance 

Mass.—Attorney General v. Baldwin, 279 N.E2d 710, 
361 Mass. 199. 

By state 

Wis.—State V. Deetz, 224 N.W.2d 407, 66 Wi8.2d 1. 

85. Vt—State v. Cain, 236 A.2d 501, 126 Vt 463. 

Evidence held sufficient 

N.C—State ex rd. Bruton v. Flying “W” Enterprises, 
Inc., 160 S.E,2d 482, 273 N.C. 399.' 
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losnifideiit showing of ownership 

Mass,—Sullivan v. Charies River Yacht Qub, 239 
N.E.2<i 17, 354 Mass. 773. 

88 . U.S.-~U,S. V. Ray, D.CFla., 281 V.Supp. 876. 
N.C.—State ex rd Bruton v. Flying “W” Enterprises, 
Inc., 160 S.E2d 482, 273 N.C 399. 

91. U.S.—Norfolk Dredging Ca v. RadcHff Materials, 
Inc., D,CVa., 264 F.Supp. 399. 

Statute held not unconstitutional 
Md.—^Potomac Sand & Gravd Co. v. GovenKwr of Md.* 
293 A.2d 241, 266 Md. 358, cert den, 93 S.Q. 525. 
409 U.S. 1040, 34 L.Ed.2d 490. 

Statute construed 

Md,—Potomac Sand & Gravel Ca v. Governor of Md., 
293 A.2d 241, 266 Md. 358, cert den. 93 S.Ct. 525, 
409 U.S. 1040, 34 L.Ed.2d 490. 

Existence t^houndary line 

U.S.—State of Fla. Bd. of Trustees of Internal Imp. 
Trust Fund v. Charley ToK>mo & Sons, Inc., C.A. 
Fla,, 514 F.2d 700. 

93. U.S.—^Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.CVa., 264 F^upp. 399. 

Or.—State By and Through State Land Bd. v. Corvallis 
Sand & Gravel Co., 526 P.2d 469, 18 Or.App. 524, 
mod. on oth. grds., Sup., 536 P.2d 517, 272 Or. 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac. on oth. grds. 97 S.Q. 582, 429 U.S. 363, 
50 L.Ed.2d 550, on remand 582 P.2d 1352, 283 Or. 
147. 

§ 113(1). Reclamation and Improve¬ 
ment of Submerge 
Land 
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99. Ala.—Rod V. State, By and Through Alabama 
State Docks Dept, 373 So.2d 1071. 

Del—State ex rd Buckscm v. Pennsylvania R, Co., 267 
A-2d 455, op. supp. 273 A-2d 268. 

Fla.—^Board of Trustees of Internal Imp. Trust Fund v. 

Bankers life & Cas, Co., App., 331 Sa2d 381. 
N.y.—^Arnold’s Inn, Inc. v. Morgan, 310 N.Y.S.2d 541, 
63 Misa2d 279, mod. on oth. grds. 317 N.Y.S.2d 
989, 35 A.D.2d 987. 

S,C.—Lane v. McEachem, 162 S.E.2d 174, 251 S.C. 
272. 

99JS. Artificially created and natural wetlands 

N.Y.—^Rappl & Hoenig Co., Inc. v. New York State 
Dept of Environmental Conservation, 387 N.Y.S,2d 
985, 88 Misc.2d 541, revd. on oth. grds. 401 N.Y. 
S.2d 346, 61 AX).2d 20, affd. 393 N.E2d 485, 47 
N.YOd 925, 419 NuY.S.2d 490, rearg. den. 396 
N.E.2d 488, 48 N.Y.2d 656, 421 N.Y.S.2d 1032. 

1. DdL—State ex rd. Buckson v. Pennsylvania R. Co., 

Super., 237 A-2d 579. 

2. Minn.—State Head v. Slotness, 185 N.W.2d 530, 

289 Minn. 485. 

4, Cal—Maries v. Whitney, 98 Cal.Rptr, 790, 491 
P.2d 374, 6 C3d 251. 

InqnDTemoit must be in accordance with stat¬ 
utes 

N.Y.—People of Town of Smithtown v. Poveromo, 336 
N.Y.S.2d 764, 71 Misc:2d 524, revd. on oth. grds. 
359 N.Y.S.2d 848, 79 Misc.2d 42. 

Intent of legislature 

Or.—^Morse v. Or^on Division of State Lands, 581 
P2d 520, 34 Or.App. 853, reh. den. 583 P2d 40, 
35 OrApp. 665, affd. 590 P.2d 709, 285 Or. 197. 
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7, N.Y.—Arnold’s Inn, Inc. v. Morgan, 310 N.YS.2d 
541, 63 Misa2d 279, mod. on oth. grds. 317 
N.Y.S2d 989, 35 A.D.2d 987. 

9. U.S.—Leslie Salt Co. v. Froehlke, C.A.Cal., 578 
F.2d 742. 

Conn.—Gray v, Hudson, 375 A2d 1039, 34 ConnJSup. 

31, affd. 377 A.2d 295, 173 Conn. 230. 

N.H.—Sibson v. State, 336 A.2d 239, 115 N.H. 124. 


N.Y.—RappI & Hoenig Co., Inc. v. New York State 
Dept, of Environmental Conservation, 401 N.Y. 
S.2d 346, 61 AD.2d 20, affd. 393 N.E.2d 485, 47 
N.Y.2d 925, 419 N.Y.S.2d 490, rearg. den. 396 
N.E.2d 488, 48 N.Y.2d 656, 421 N.Y.S.2d 1032. 
Or.—Morse v. Division of State Lands, 572 P.2d 1075, 
31 Or. App. 1309. 

10, Cal.—Marks v. Whitn^, 98 Cal.Rptr. 790, 491 
P.2d 374, 6 C.3d 251. 

Del.—State ex rd. Buckson v. Pennsylvania R. Co., 
Super., 228 A.2d 587. 

11. U.S.—Bums V. Forbes, C.A.Virgin Islands, 412 
F.2d 995—U.S. v. Ray, CAFla., 423 F.2d 16. 

U.S. V. 222.0 Acres of Land, More or Less, m 
Worcester County, State of Md., D.C.Md., 306 
F.Supp. 138, adhered to 324 F.Supp. 1170. 

La.—Save Our Wetlands, Inc. (SOWL) v. Orleans Levee 
Bd., App., 368 So.2d 1210. 

NJ.—Bergen County Sewer Authority v. Hackensack 
Meadowlands Development Commission, 324 A.2d 
108, 129 NJ.Super. 519. 

Procedure 

(5) Other matters. 

U.S.—Citizens Committee for Hudson Val. v. Volpe, 

C. A.N.Y., 425 F.2d 97, cert. den. 91 S.Q. 237, two 
cases, 400 U.S. 949. 27 L.Ed.2d 256. 

Petterson v. Rcsor, D.C.Or., 331 F.Supp. 1302. 
Del.—State ex rd. Buckson v. Pennsylvania R. Co., 
Super., 244 A.2d 80, affd. 267 A.2d 455, op. supp. 
273 A.2d 268. affd. 273 A.2d 268. 

Fla.—Sarasota County Anglers Club, Inc. v. Bums, 
App., 193 So.2d 691, cert, discharged, Sup., 200 
So.2d 178. 

R.I.—Colonial Hilton Inns of New England, Inc. v. 
Rego, 284 A.2d 69, 109 R.I. 259. 

Statute held not applicable 
N.H.—Pic-N-Pay, Inc. v. State, 259 A.2d 659, 110 
N.H. 16. 

Filling operations 

U.S.—atizens Committee for Hudson Valley v. Volpe, 

D. C.N.Y., 302 RSupp. 1083, affd., CA.. 425 F.2d 
97, cert den. 91 8.0. 237, two cases, 400 U.S. 949, 
27 LEd,2d 256. 

N.J.—Deskovick v. Water Policy and Supply Council, 
384 A.2d 554, 157 NJ.Super. 89, certification dism. 
396 A2d 597, 78 N.J. 410. 

Causeway 

UJS.—Citizens Committee for Hudson Valley v. Volpe, 
D.CN.Y,, 302 F-Supp. 1083, affd., C.A., 425 F.2d 
97, cert, den, 91 S.O. 237, two cases, 400 U.S. 949, 
27 L.Ed.2d 256. 

Permit for dredging and filling operations 

U.S.—U.S. v. Stoeco Homes, Inc., C.A.NJ., 498 F,2d 
597, cert. den. 95 S.Ct 1127, 420 U.S. 927, 43 
L.Ed.2d 397. 

N.C.—Matter of Broad and Gales Creek Community 
Ass’n, 266 S.E2d 645, 300 N.C 267. 

15, N.Y.—Bmcdict v. Trustees of Freeholders and 
Commonalty of Town of East Hampton, 334 N.Y. 
S.2d 61, 40 A.D.2d 542. 
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21,5. Ala.—Reid v. State, By and Through Alabama 
State Docks D^t., 373 ^.2d 1071. 

Cal.—Marks v. Whitney, 98 Cal.Rptr. 790, 491 P.2d 
374, 6 C3d 251. 

Mich.—People ex ret MacMuUan v. Babcock, 196 
N.W.2d 489, 38 Mich,App. 336. 

Minn.—Bartdl v. State, 284 N.W.2d 834. 

22. N.Y.—^Riviera Ass’n, Inc. v. Town of North 
Hempstead, 276 N.Y.S.2d 249, 52 Mi8c.2d 575. 

Riparian rights, etc. 

(2) Additional statements. 

N.Y.—^Riviera Ass’n, Ina v. Town of North Hemp¬ 
stead, 276 N.Y.S.2d 249, 52 Misc.2d 575. 

Sufiiciency of eridence as to flow of tide 

NJ.—O’Ndll V. State Highway Dept., 235 A.2d 1, 50 
N.J. 307. 


65 CJS 38 

Burden of proof as to impact of artificial 
changes 

NJ.—O’Neill V. State Highway Dept., 235 A.2d 1, 50 
N.J. 307. 

23. Ala.—Reid v. State, By and Through Alabama 
State Docks Dept, 373 So.2d 1071. 

25. N.J.—O’Neill V. State Highway Dept., 235 A.2d 
1. 50 NJ. 307. 

27.5. Sports and exhibition complex held with¬ 
in statute 

N.J.—Meadowlands Regional Redevelopment Agency v. 
State, 304 A.2d 545, 63 N J. 35, affd. 94 S.C. 343, 
414 U.S. 991, 38 L.Ed,2d 230. 

28.5. U.S.—U.S. v. D’Annolfo, D.C.Mass., 474 
F.Supp. 220. 

Mich.—Grosse He Tp. v. Dunbar & Sullivan Dredging 
Co., 167 N.W.2d 311, 15 Mich.App. 556. 

N.Y.—New York State Water Resources Commission v. 
Uberman, 326 N.Y.S.2d 284. 

Complaint held insufficient 

Fla.—Sarasota County Anglers Club, Inc. v. Bums, 
App., 193 So.2d 691, cert, discharged, Sup., 200 
So.2d 178. 

Evidence held sufficient 

Cal.—Alameda Conservation Ass’n v. City of Alameda, 
70 Cal.Rptr. 264, 264 C.A.2d 284, cert. den. 89 
S.a. 1013, 394 U.S. 906, 22 L.Ed.2d 217, reh. den. 
89 S.a. 1455, 394 U.S. 994, 22 L.Ed.2d 771. 

Damages held excessive 

Wash.—^Wilbour v. Gallagher, 462 P.2d 232,. 77 
Wash.2d 306, 40 A.L.R.3d 760. cert. den. 91 S.Ct 
119, 400 U.S. 878, 27 L.Ed,2d 115. 

Superseding information 

N.Y.—People v. Bondi, 420 N.Y.S.2d 438, 99 Misc.2d 
360. 
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28.10. U.S.—U.S. V. Ray, C.A.Fla., 423 F.2d 16. 

§ 113(2). -Statutory Authoriza¬ 

tion 

29. N.J.—^Meadowlands Regional Development Agen¬ 
cy V. State, 270 A.2d 418, 112 NJ.Super. 89, affd. 
304 A.2d 545, 63 N.J. 35, app. dism. 94 S.Q. 343, 
414 U.S. 991, 38 L.Ed.2d 230. 

30. Cal.—White v. State, 99 Cal.Rptr. 58, 21 C.A.3d 
738. 

Ohio—^Thomas v. Sanders, 413 N.E.2d 1224, 65 Ohio 
App.2d 5, 19 0.0.3d 3. 

Legislative intent 

Or.—State ex rel. Cox v. Davidson Industries, Inc., 635 
P.2d 630, 291 Or. 839. 

Exhaustion of administrative remedies 

U.S.—Deltona Corp. v. Alexander, C.A.Fla.,, 682 F.2d 

888 . 

33. Mass.—Opinion of the Justices to Senate, 424 
N.E.2d 1092, 383 Mass. 895. 
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34. Bulkhead lines 

(3) Other matters. 

Fla.—Arvida Corp. v. Gty of Sarasota, App., 213 So.2d 
756—Jefferson Nat. Bank at Sunny Isles v. Metro¬ 
politan Dade County, App., 271 So.2d 207. 

40.50. U.S.—^Action for Rational Transit v. West Side 
Highway Project By BridweU, D.C.N.Y., 536 
F.Supp. 1225, affd. C.A., 699 F.2d 614, affd. in 
part, revd. in part on oth. grds. 701 F.2d 1011, on 
remand 614 F.Supp. 1475, app. after remand 772 
F.2d 1043. 

41. Mass.—^Attorney Cteneral v. Baldwin, 279 N.E.2d 
710, 361 Mass. 199. 

R.I.—State V. A. Capuano Bros,, Inc., 384 A.2d 610, 
120 R.I. 58. 
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48.50. Fla.—^Zabel v. Pinellas County Water and 
Nav. Control Authority, 171 So.2d 376, on re¬ 
mand 179 So.2d 370. 

48.60. Prohibitory regnlation 

Fla.—Zabel v. Pinellas County Water and Nav. Control 
Authority, 171 So.2d 376, on remand 179 So.2d 
370. 

(3) Other regulations. 

Md.—Hirsch v. Maryland Dept, of Natural Resources, 
Water Resources Administration, 416 A.2d 10, 288 
Md. 95. 

48.90. Md,—Board of Public Works v. Larmar Corp., 
277 A.2d 427, 262 Md. 24. 
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61.5. Mass.—^Attorney General v. Baldwin, 279 
N.E2d 710, 361 Mass. 199. 

page 351 

68.50. U.S.—^U.S. V. King Fisher Marine Service, 
C.A.Tex., 640 F.2d 522. 

U.S. V. Alleyne, D.C.N.Y., 454 F.Supp. 1164— 
U.S. V. Lee Wood Contracting, Inc., D.C.Mich., 
529 F.Supp. 119. 

Conn.—Bloom v. Water Resources Commission, 254 
A.2d 884, 157 Conn. 528—^Thompson v. Water 
Resources Commission, 267 A.2d 434, 159 Conn, 
81 

D.C.—P.F.Z. Properties, Inc. v. Train, D.C., 393 
F.Supp. 1370. 

Fla.—^Jefferson Nat. Bank at Sunny Isles v. Metropoli¬ 
tan Dade County, App., 271 So.2d 207—^Askew v. 
Taylor, App., 299 So.2d 72—Berkley v. State, 
Dept, of Environmental Regulation, App., 358 
So.2d 552. 

La.—State Through Sabine River Authority v, Lucius, 
App., 335 So.2d 95. 

Md.—Board of Public Works v, Larmar Corp., 277 
A.2d 427, 262 Md. 24. 

N.Y.—New York State Water Resources Commission v. 

' Liberman, 326 N.Y.S.2d 284, 37 A.D.2d 484, app. 
dism. 280 N.E.2d 889, 30 N.Y.2d 516, 330 N.Y. 
S.2d 63. 

Or,—Opperman v. Division of State Lands, 530 P.2d 
526, 20 Or.App. 73. 

S.C.—South Carolina State Ports Authority v. South 
Carolina Coastal Council, 242 S.E.2d 225, 270 S.C. 
320. 

Statute held yalid 

Fla.—^Zabcl v. Pinellas County Water and Nav. Control 
Authority, 171 So.2d 376, on remand 179 So.2d 
370. 

N.Y.—^People v. Gibson and Cushman of New York, 
314 N.Y.S.2d 476, 64 Misc.2d 138. 

Discretionary power 

(3) Other matters. 

Fla.—Bums v. Wiseheart, App., 205 So.2d 708. 

N.Y.-Bcmhard v. Caso, 278 N.Y.S.2d 818, 19 N.Y.2d 
192, 225 N.E2d 521. 

Lcathersich v. New York State Water Resources 
Commission, 293 N.Y.S.2d 787, 57 Misc.2d 856— 
Hamilton v. Diamond, 335 N.Y.S.2d 103, 70 
Misc.2d 899, affd. 349 N.Y.S.2d 146, 42 A.D.2d 
465. 

Purpose of statutory criteria, etc. 

Fla.—2^abel v. Pinellas County Water and Nav. Control 
Authority, App., 154 So.2d 181, decision quashed 
on oth. grds.. Sup., 171 So.2d 376, on remand 179 
So.2d 370. 

Eyidence held insufficient 

Fla.—^Zabel v. Pinellas County Water and Nav. Control 
Authority, 171 So.2d 376, on remand 179 So.2d 
370. 

(2) Other matters. 

Wis.—Hixon v. Public Service Commission, 146 
N.W.2d 577, 32 Wis.2d 608. 

Prosecution for depositing fill witiiout permis¬ 
sion 

Wis.—State V. Lamping, 153 N.W.2d 23, 36 Wis.2d 328. 


Statute construed 

Cal.—People ex rel. San Francisco Bay Conservation 
and Development Commission v. Town of Emery- 
vUle, 72 CaLRptr. 790, 446 P,2d 790, 69 C.2d 533. 

Fla.—State Bd. of Trustees of Internal Imp. Trust Fund 
V. Sea-Air Estates, Inc., App., 327 So.2d 823. 

R.I.—J. M. Mills, Inc. v. Murphy, 352 A.2d 661, 116 

R. I. 54. 

Prerequisites 

Cal.—People ex rel. San Francisco Bay Conservation 
and Development Commission v. Town of Emery- 
vUle, 72 Cal.Rptr. 790, 446 P.2d 790, 69 C.2d 533. 

Me.—King Resources Co. v. Board of Environmental 
Protection, 383 A.2d 383. 

Ecological issues 

U.S.—Zabel v. Tabb, C.A.Fla.. 430 F.2d 199, cert den. 
91 S.Ct. 873. 401 U.S. 910, 27 L.Ed.2d 808. 

Procedure 

U.S.—Potomac River Ass’n, Inc. v. Lundeberg Mary¬ 
land Seamanship School, Inc., D.C.Md., 402 
F.Supp. 344. 

Cal.—Candlestick Properties, Inc. v. San Francisco Bay 
Conservation and Development Commission, 89 
CaLRptr. ‘897, 11 C.A.3d 557. 

Notice and hearing 

U.S.—Bankers Life & Cas. Co. v. Callaway, C.A.Fla., 
530 F.2d 625, reh. den. 536F.2d 1387, cert. den. 97 

S. a. 811. 429 U.S. 1073, 50 L.Ed.2d 791. 

Review 

U.S.—Bankers Life & Cas. Co. v. Callaway, C.A.Fla., 
530 F.2d 625, reh. den. 536 F.2d 1387, cert. den. 97 
S.Ct. 811, 429 U.S. 1073, 50 L.Ed.2d 791. 

Mass.—Board of Appeals of Maynard v. Housing Ap¬ 
peals Committee in Dept, of Community Affairs, 
345 N.E.2d 382, 370 Mass. 64. 

Without valid permit 

U.S. — U.S. v. Commodore Club, Inc., D.C.Mich., 418 
F.Supp. 311. 

Exhaustion of administrative remedies 

U.S.—U.S. V. Byrd, CA.Ind., 609 F.2d 1204. 

Permit to bulkhead and landfill granted 

Fla.—Shablowski v. State, Dept, of Environmental Reg¬ 
ulation, App. 1 Dist., 370 So.2d 50. 

Permit to dredge denied 

Fla.—Shablowski v. State, Dept, of Environmental Reg¬ 
ulation, App. 1 Dist., 370 So.2d 50. 

68.55* U.S.—^River Defense Committee v. Thierraan, 
D.C.N.Y., 380 F.Supp. 91. 

Conn.—Thompson v. Water Resources Commission, 
267 A.2d 434, 159 Conn. 82. 

Or.—Morse v. Oregon Division of State Lands, 590 
P.2d 709, 285 Or. 197. 

Wash.—Hayes v. Yount, 552 P.2d 1038, 87 Wash.2d 
280. 

Finding held supported by substantial evidence 

N.Y.—Bernhard v. Caso, 278 N.Y.S.2d 818, 19 N.Y.2d 
192, 225 N.E.2d 521. 

Wis.—Hixon v. Public Service Conunission, 146 
N.W.2d 577, 32 Wis.2d 608. 

Factors considered 

U.S.—^Potomac River Ass’n, Inc. v. Lundeberg Mary¬ 
land Seamanship School, Inc., D.C.Md., 402 
F.Supp. 344. 

Denial of permits proper 

U.S.—^Deltona Corp. v. Alexander, D.C.Fla., 504 
F.Supp. 1280, affd,, C.A., 682 F.2d 888. 

68.60. Fla.—2Jabel v. Pinellas County Water and 
Nav. Control Authority, 171 So.2d 376, on re¬ 
mand 179 So.2d 37a 

Wash.—Hayes v. Yount, 552 P.2d 1038, 87 Wash.2d 
280. 

68.65. Fla.—^2^bel v. Pinellas County Water and 
Nav. Control Authority, 171 So.2d 376, on re¬ 
mand 179 So.2d 370. 

68.70. Fla.—^Zabcl v. Pinellas County Water and 
Nav. Control Authority, 171 So.2d 376, on re¬ 
mand 179 So.2d 370. 


68.75. U.S.—Loveladies Property Owners Ass’n, Inc. 
V. Raab, D.C.NJ., 430 F.Supp. 276, affd., CA., 
547 F.2d 1162. 

Fla.—^Zabel v. Pinellas County Water and Nav. Control 
Authority, 171 So.2d 376, on remand 179 So.2d 
370. 

N.Y.—Grasso v. Berle, 416 N.Y.S.2d 681, 99 Misc.2d 
562. 

N.C.—^Matter of Appeal from Denial of Application to 
Dredge and/or Fill of Broad and Gales Creek 
Community Ass’n, 261 S.E.2d 510, 44 N.CApp. 
554. 

68.80. Fla.—Zabel v. Pinellas County Water and 
Nav. Control Authority, 171 So.2d 376, on re¬ 
mand 179 So.2d 370. 

Tidal action 

Cal.—Blumenfeld v. San Francisco Bay Conservation 
and Development Commission, 117 Cal.Rptr. 327, 
43 C.A.3d 50. 

68.85. Conn.—Lovejoy v. Water Resources Commis¬ 
sion, 283 A.2d 893, 29 Conn.Sup. 298. 

N.Y.—Bernhard v. Caso, 278 N.Y.S.2d 818, 19 N.Y.2d 
192, 225 N.E2d 521. 

Leathersich v. New York State Water Resources 
Commission, 293 N.Y.S.2d 787, 57 Misc.2d 856. 

N.C.—Matter of Milliken, 258 S.R2d 856, 43 N.C.App. 
382. 

Wis.—Hixon v. Public Service Commission, 146 
N.W.2d 577, 32 Wis.2d 608. 

§ 113(3). -Title or Ownership 
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69. N.J.—O’Neill v. State Highway Dept., 235 A.2d 
1 , 50 N.J. 307. 

Payment 

Mich.—Oliphant v. Frazho, 146 N.W.2d 685. 5 Mich. 
App. 319, revd. on oth. grds. 167 N.W.2d 280, 381 
Mich. 630. 

70. U.S.—U.S. V. 222,0 Acres of Land, More or Less, 
in Worcester County, State of Md., D.C.Md., 306 
F.Supp. 138, adhered to 324 F.Supp. 1170. 

Md.—Causey v. Gray, 243 A.2d 575, 250 Md. 380, 

70.5. N.J.—O’Neill v. State Highway Dept., 235 A.2d 
1 , 50 N.J. 307—Ward Sand & Materials Co. v. 
Palmer, 237 A.2d 619, 51 N.J. 51. 
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77.10. N.J.—Ward Sand & Materials Co. v. Palmer, 
237 A.2d 619, 51 N.J. 51. 

77.15. Reasonable time allowed owner to ex¬ 
clude tide 

N.J.—Ward Sand & Materials Co. v. Palmer, 237 A.2d 
619, 51 NJ. 51. 

Artifidal accretion made by federal government 

Miss.—Moore v. Kuljis, 207 So.2d 604. 

80. Right of control by state not eqioinable by 
riparian owner 

Fla.—City of Miami v. Eastern Realty Co., App., 202 
So.2d 760. 

84. Equitable jurisdiction 

Md.—Causey v.- Gray, 243 A.2d 575, 250 Md. 380. 

Reclamation for benefit of littoral landowner 

N.C.—Carolina Beach FUhing Pier, Inc. v. Town of 
Carolina Beach, 177 S.E.2d 513, 277 N.C 297. 
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94. Miss.—Moore v. Kuljis, 207 So.2d ,604. 

§ 115. Title and Ownership 

page 355 

2. Alaska—State Dept of Natural Resources v. Pan- 
kratz, 538 P.2d 984. 

Iowa—^Mather v. State, 200 N.W.2d 498. 

Matters considered 

(2) Other matters. 

U.S.—^Anderson-TuUy Co. v. Walls, D.CMiss., 266 
F.Supp. 804. 
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Island shown not to have coalesced with mam- 
land 

N,Y.—^Dolphin Lane Associates, Ltd. v. Town of South¬ 
ampton, 339 N.Y.S^d 966. 

Qiange in coarse of river 

Neb.—Valder v. Wallis, 242 N.W.2d 112, 196 Neb. 222. 

3* Miss.—International Paper Co. of Moss Point v. 
Mississippi State Highway Dept, 271 So.2d 395, 
cert den. 94 S.Ct 49, 414 U.S. 827, 38 L.Ed.2d 
61. 

Evidence sniqported finding 

(2) As to time of existence. 

VS.—VS. V. Severeon, CA.Wis., 447 F.2d 631, cert, 
den. 92 S.Ct 716, 404 U.S. 1039, 30 LEd.2d 731. 

River forming state boundary 

U.S.—^Uhlhom v. U.S. Gypsum Co., CA.Ailc., 366 
F.2d 211, cert. den. 87 S.O. 753, 385 U.S. 1026, 17 
L.Ed.2d 674. 

U.S. Gypsum Ca v. Uhlhom, D.CAric., 232 
F.Supp. 994, afW., CA., 366 F.2d 211, cert den. 87 

S.Ct 753, 385 U.S. 1026, 17 L.Ed.2d 674. 

4. U.S.—^U.S. Gypsum Co. v. Uhlhom, D.C.Ark.. 232 
F.Supp. 994, affd., C.A., 366 F.2d 211, cert, den, 
87 S.Ct 753. 385 U.S. 1026, 17 L.Ed.2d 674. 

Neb.—Winkle v. Mitera, 241 N.W.2d 329, 195 Neb. 
821. 

Separation of riparian land 

La.—^Butler v. State, App., 244 So.2d 888, writ den, 246 
So.2d 680, 258 La. 358. 

6. U-S.—Blask v, Sowl, D.C.Wis., 309 F.Supp. 909. 

Sufficiency of evidence 

Nd).—Summerville v. Scotts Bluff County, 154 N.W.2d 
517, 182 Neb. 311. 
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§ 117. -Islands Formed before 

or after Statehood 

19. U.S.—U.S. V. Severaon, C.A.Wis., 447 F.2d 631, 
cert den, 92 S.Ct 716, 404 U.S. 1039, 30 L.Ed.2d 
731—Texas v. Louisiana, La., Tex., 93 S.Ct. 1215, 

410 U.S. 702, 35 L.Ed.2d 646, reh. den. 93 S.Ct 
2266, 411 U.S. 988, 36 L.Ed.2d 966. 

U.S. V. Severson, D.CWis., 309 F.Supp. 915, 
affd., CA., 447 R2d 631, cert den. 92 S.C. 716, 
404 U.S. 1039, 30 L.Ed.2d 731. 

Not property of U.S. 

Idaho-^edunan Ranches, Inc. v. State, By and 
Throu^ Dept of Public Lands, 589 P.2d 5^, 99 
Idaho 793. 

25. Jblands formed after extmision of state 
bomidaiy held state property 

U.S.—Texas v. Louisiana, La., Tex., 93 S.Ct 1215, 410 
U.S. 702, 35 I«EtL2d 646, rdu den. 93 S.Ct 2266, 

411 U.S. 988, 36 L.Ed.2d 966. 

§ 118. Possession and Other Rights 
in General 

30. Nd>,—Summerville v. Scotts Bluff County, 154 
N.W2d 517, 182 Nd). 311. 

§ 119. Transfer of Riparian Land 

page 35S 

40. U.S.-^U.S. V. Finch, CA-Mont, 548 F.M 822, 
vac. on oth. grds. 97 S.Ct, 2909, 433 U.S. 676, 53 
L.Ed.2d 1048, on remand, C.A., 558 F.2d 555. 

DL-Hedonan v. Kiatxer. 357 N.E,2d 1276, 2 IlLDec, 
833, 43 m.App.3d 844. 

Ind.-^rown v. Hddersbarii, 360 N.E.2d 614, 172 Ind. 
App. 434. 

Me.—Hodgdon v. CampbdL 411 A.2d 667. 

Md.—Owen v. Hubbard, 271 A2d 672, 260 Md. 146. 

bfiGh.^Tiinier Subdivinon Property Owners Ass’n v. 
Schneider, 144 N.W.2d 848, 4 MicltApp. 388. 

N.R—Sheris v. Morton, 276 A.2d 813, 111 NR 66. 


N.Y.—In re Ford, 313 N.Y.S.2d 42, 35 A.D.2d 626, 
affd. 273 N.E.2d 143,29 N.Y.2d 628, 324 N.Y.S.2d 
416. 

Wash.—Powell v. Schultz, 481 P.2d 12, 4 Wash.App. 
213. 

Grantii^{ nse of water with ctmveyance of non¬ 
waterfront lot 

Ga.—S^ars v. Cornwell, 196 S.£.2d 341, 128 Ga.App. 
245. 

Lett^* of intent freeing to provide funds 

U.S.—^Rose v. Mitsubishi Intern. Corp., D.C.Pa., 423 
F,Supp. 1162. 

41. N.Y.—Dolphin Lane Associates, Ltd. v. Town of 
Southampton. 339 N.Y.S.2d 966. 

§ 120. -As Conve 3 dng Land Un¬ 

der Water 
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45. Or.—State By and Through State Land Bd. v. 
Corvallis Sand & Gravel Co., 526 P.2d 469, 18 
Or.App. 524, mod. on oth. grds.. Sup., 536 P.2d 
517, 272 Or. 545, op. clarified, reh. den. 538 P.2d 
70, 272 Or, 545, vac. on oth. grds. 97 S.Ct. 582, 
429 U.S. 363, 50 L.Ed.2d 550, on remand 582 P.2d 
1352, 283 Or. 147. 

48. U.S.—Internal Imp. Fund of State of Fla, v. No¬ 
wak, C.A.Fla., 401 F.2d 708. 

Puyallup Tribe of Indians v. Port of Tacoma, 
D.C.Wash., 525 F-Supp. 65, affd. C.A.. 717 F.2d 
1251, cert. den. 104 S.a. 1324, 79 L.Ed.2d 720, 
reh. den. 104 S.Ct. 2162, 466 U.S. 954, 80 L.Ed.2d 
547. 

Mich.—People ex rel. Gazlay v. Murray, 221 N.W.2d 
604, 54 Mich.App. 685. 

49. U.S.—U.S. v. Finch, C.A.Mont., 548 F.2d 822, 
vac. on oth. grds. 97 S.Ct. 2902, 433 U.S. 676, 53 
L.Ed.2d 1048, on remand, C.A., 558 F.2d 555. 

Cal.—White v. State, 99 Cal.Rptr. 58, 21 C.A.3d 738. 

Fla,—State, Dept of Natural Resources v. Contempo¬ 
rary Land Sales, Inc., App., 400 So.2d 488. 

Md.—Potomac Sand & Gravel Co. v. Governor of Md., 
293 A.2d 241, 266 Md. 358, cert. den. 93 S-Q. 525, 
409 U.S. 1040, 34 L.Ed.2d 490. 

N.Y.—^Dolphin Lane Associates, Ltd, v. Town of South¬ 
ampton, 339 N.Y.S.2d 966. 

51. Mass.—Opinion of the Justices, 313 N.E.2d 561, 
365 Mass. 681. 

52, Ncv.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 
623. 

54. U.S.—U.S. V. Boyd, C.A.Mich., 458 F.2d 1252. 

Or.—G. R. Kirk Co. v. Port of Newport, 594 P.2d 845, 

40 Or.App. 49. 

However, etc. • 

Wash.—Harris v. Hyldxjs Industries, Inc, 505 P.2d 
457, 81 Wash.2d 770. 

Peninsula held above high water 

U.S.—U.S. v. 100 Acres of Land, More or Less, in 
Marin County, State of Cal., C.A.CaL, 468 F.2d 
1261, cert. den. 94 S.Q. 37, 414 U.S. 864, 38 
L.Ed,2d 84, and 94 S^a. 119, 414 U.S. 822, 38 
L.Ed,2d 54. 
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55. Nev.—State v, Bunkowski, 503 P.2d 1231, 88 Nev. 
623. 

55, Nev.—State v. Bunkowski, 503 P.2d 1231, 88 Nev. 

. 623. 

58. U.S.—Wackcrli v. Morton, D.C.Idaho, 390 
F.Supp. 962. 

CaL—White v. State, 99 CaLRptr. 58, 21 CA.3d 738. 

Md.—Potomac Sand & Gravel Co. v. Governor of Md., 
293 A.2d 241,266 Md. 358, cert den. 93 S.a. 525, 
409 U.S. 1040, 34 L.Ed.2d 490. 

59. S.C—State v. Hardee, 193 S.E.2d 497, 259 S.C 
535. 

63. U.S.—Bradford v. U.S. ex rd. Dept rf Interior, 
Bureau of Land Management Division of Lands 
and Minerals, CA.OkL, 651 R2d 700. 

54, U.S.—Smith v. U.S., CA.Okl„ 593 F.2d 982. 


S.C.—State V. Holston Land Co., Inc., 248 S.E.2d 922, 
272 S.C. 65. 

65. S.C.—Conch Creek Corp. v. Guess, 209 S.E.2d 
560, 263 S.C. 211, app. after remand 219 S.E.2d 
575, 265 S.C. 427. 

Effect of statute 

(2) Other statements. 

Or.—State Land Bd. v. Heuker, 548 P.2d 1323, 25 
Or.App. 137. 
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59. U.S.—^Fontenelle v. Omaha Tribe of Neb., C.A. 
Neb., 298 F.Supp. 855, affd., C.A., 430 R2d 143. 

page 362 

76. Wash.—Anderson v. Olson, 461 P.2d 343, 77 
Wash.2d 240. 

Congressional intent 

78, Wash.—^Anderson v. Olson, 461 P.2d 343, 77 
Wash.2d 240. 

80. Wash.—Anderson v. Olson, 461 P,2d 343, 77 
Wash.2d 240. 

80.5, Wash.—^Anderson v. Olson, 461 P.2d 343, 77 
Wash.2d 240. 

page 353 

82. U.S.—Montana v. U.S., Mont, 101 S.Q. 1245, 
450 U.S. 544, 67 L.Ed.2d 493, reh. den. 101 S.a. 
3042, 452 U.S. 911, 69 L.Ed.2d 414, on remand, 
C.A., 657 R2d 244, app. after remand 686 R2d 
766. 

Md.—Potomac Sand & Gravel Co. v. Governor of Md., 
293 A.2d 241, 266 Md. 358, cert. den. 93 S.a 525, 
409 U.S. 1040, 34 L.Ed.2d 490. 

87. Mich.—^Aalsburg v. Cashion, 180 N.W.2d 792, 
384 Mich. 236. 

91, Mass.—Myers v. Salin, 431 N.E.2d 233, 13 Mass. 
App. 127, review den. 441 N.E.2d 1043, 385 Mass. 
1103. 

92. N.H.—Sargent Lake Ass’n v. Dane, 351 A.2d 54, 
116 N.H. 19. 
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2. U.S.—Bums v. Forbes, C.A.Virgin Islands, 412 
F.2d 995. 

Cal.—State v. Superior Court of Lake County, 172 
Cal.Rptr. 696, 625 P.2d 239, 29 C.3d 210, cert den. 
102 S.a. 325, 454 U.S. 865, 70 L.Ed.2d 165, reh. 
den. 102 S.pt. 664, 454 U.S. 1094,70 L.Ed.2d 635. 

S.C^tate %. Holston Land Co., Inc, 248 S.E.2d 922, 
272 S.a 65. 

7. Fla.—South Venice Corp. v. Caspersen, App., 229 
So.2d 652. 

11. Cal—White v. State, 99 CaI.Rptr. 58, 21 C.A.3d 
738. 

Wash.—Parker v, Farrell, 445 P.2d 620, 74 Wash.2d 
553. 

15. What constitutes high water mark 

Cal.—People v. William Kent Estate Co., 51 Cal.Rptr. 
215, 242 C.A.2d 156. 

What constitutes ordinary or mean high tide 

Cal.—People v. William Kent Estate Co-» 51 CaLRptr. 
215, 242 C.A.2d 156. 

page 355 

22. HL—Heckman v. Kratier, 357 N.E.2d 1276, 2 
IU.Dec. 833, 43 IU.App.3d 844. 

23. tr's.—U.S. v. Fmch, CA.Mont, 548 F.2d 822, 
vac. on oth. grds. 97 S.O. 2909, 433 U.S. 676, 53 
L.Ed.2d 1048, on remand, CA., 558 R2d 555. 

§ 122. — As Conveying Riparian 
Rights 

page 357 

52.50. CaL—White v. State, 99 Cal Rptr. 58, 21 
C.A.3d 738. 

52.55. Fla.—Padgett v. Central and Southern Florida 
Flood Control Dist.^ App., 178 So.2d 900. 
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53, NJ.—^Borough of Wildwood Crest v. Masciarella, 
. 222 A.2d 138, 92 NJ.Super. 53, affd. 240 A,2d 
665, 51 NJ. 352. 

Va.—Interstate Motels, Inc. v. Biers, 193 S.E.2d 658, 
213 Va. 498. 

Use of beach 

(2) Other matters. 

Mass.—Butler v. Haley Grcystone Corp., 224 N.E.2d 
683, 352 Mass. 252. 

Effect of mortgage 

Ha.—Tri-State Enterprises, Inc. v. Berkowitz, App., 182 
So.2d 40. 


page 368 

54. Md.—Williams v. Skyline Development Corp., 
288 A.2d 333, 265 Md. 130. 

55. Md.—^Williams v. Skyline Development Corp., 
288 A.2d 333, 265 Md. 130. 

65. Wash.—Vavrek v. Parks, 495 P.2d 1051, 6 Wash. 
App. 684. 

page 369 

66. La.—^Tregre v. Lasseigne, App. 4 Cir., 413 So.2d 
218. 

69. U.S.—Anderson-Tully Co. v. Walls, D.C.Miss., 
266 F.Supp. 804. 

§ 125. Transfer of Riparian Rigrhts 
page 372 

7, U.S.—Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.C.Va.. 264 F.Supp. 399. 

Md.—Williams v. Skyline Development Corp., 288 A.2d 
333, 265 Md. 130. 

9, U.S.—Norfolk Dredging Co. v. Radcliff Materials, 
Inc., D.CVa., 264 F.Supp. 399. 

12. Or.—State ex rel. Thornton v. Hay, 462 P.2d 671, 
254 Or. 584, 

Easement provision held violated 
U.S.—U.S. ex rel. and for Use of Tennessee Val. Au¬ 
thority V. Hughes, C.A.Tenn., 408 F.2d 619. 

page 373 

Riparian rights may not he enlarged 
by private contract, but may be limited 
by contract or by covenants running 
with the land.*^'^ 

17 J. Fla.—O’Brien v. Gale J. Apple, Inc., App., 253 
So.2d 717, app. after remand 273 So.2d 245. 

J 126. -Accretions 

page 374 

34. La.—^Tassin v. Rhynes, App., 366 So.2d 580, writ 
den.. Sup., 368 So.2d 123. 

Wis.—^De Simone v. Kramer, 252 N.W.2d 653, 77 
Wis,2d 188. 

35. U.S.—Bradford v. U.S. ex rel. Dept of Interior, 
Bureau of Land Management Division of Lands 
and Minerals, C.A.Okl., 651 F.2d 700. 

S.C.—State V. Holston Land Co., Inc,, 248 S.E.2d 922, 
272 S.C. 65. 

Tenn.—C. W. Hunter Co. v. Uhlhom, App., 593 
S.W.2d 925. 

§ 127. Exceptions, Reservations, 
and Restrictions 

40. La.—^Hayward v. Noel, App., 225 So.2d 638, wnt 
lef. 227 So.2d 595, 254 La. 857. 

RL—Providence & Worchester Co. v. Exxon Corp., 
359 A.2d 329, 116 RL 470. 


§ 129. -Of Upland and Sub¬ 

merged Land 

page 375 

56. Fla.—Padgett v. Central and Southern Horida 
Flood Control Dist, App., 178 So.2d 900. 

§ 130. -Of Upland and Riparian 

Rights 

page 376 

66, Intention must be made clear 

Va.—Interstate Motels, Inc. v. Biers, 193 S.E.2d 658, 
213 Va. 498. 

67. Md.—Williams v. Skyline Development Corp., 
288 A.2d 333, 265 Md. 130. 

Particular rights 

(4) Other rights. 

Or.—Smith Tug & Barge Co. v. Columbia-Pacific Tow¬ 
ing Corp., 443 P.2d 205, 250 Or. 612. 

§ 132. Leases 

71. Failure to exhaust administrative remedies 

Miss.—State v. Hanson Properties, Inc., 371 So.2d 871. 

72. Cal.—Western Oil and Gas Ass’n v. California 
State Lands Commission, 164 Cal.Rptr. 468, 105 
CA.3d 554. 

Or.—Smith Tug & Barge Co. v. Columbia-Pacific Tow¬ 
ing Corp., 443 P-2d 205, 250 Or. 612. 

page 37$ 

NEAP TIDES. 

Similarly expressed 

(3) Cal.—People v. William Kent Estate Co., App., 

51 Cal.Rptr. 215, 219, 242 CA.2d 156. 

NEAR. 

28, Okl.-CJ.S, dted in Sublett v. aty of Tulsa, 405 
P.2d 185, 202. 
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29. Okl.—C J.S, dted in Sublett v. Oty of Tulsa, 405 
P.2d 185, 202. 

33. Similarly defined 

Colo.—Anderson v. Spencer, 426 P.2d 970, 973, 162 
Colo. 328. 

39. Similarly defined 

(1) Colo.—Anderson v. Spencer, 426 P.2d 970, 973, 

162 Colo. 328. 

40.5. Neighboring 

Colo.—^Anderson v. Spencer, Colo., 426 P.2d 970, 973, 
162 Colo. 328. 

42. Okl.—CJ.S. dted in Sublett v. aty of Tulsa, 405 
P.2d 185, 202. 

43. Okl.—C J.S. dted in Sublett v. City of Tulsa, 405 
P.2d 185, 202. 

44. Okl.—CJA dted In Sublett v. aty of Tulsa, 405 
P.2d 185, 202. 

page 380 

NEARLY. 

59. Similarly expressed 

(1) “Nearly” is used to modify terms intended to be 

close approximations. 

Wash.—^Janzen v. Phillips, 437 P.2d 189, 191, 73 
Wash.2d 174. 


page 381 

NECESSARILY. 

66.5. CaL—Ratkovich v. aty of San Bruno, 54 Cal. 

Rptr. 333, 345, 245 C.A.2d 870. 

66.10. Cal.—^Ratkovich v. aty of San Bruno, 54 
Cal.Rptr. 333, 345, 245 aA.2d 870. 


NECESSITY 

Page 387 

68. CaL—Ratkovich v. Oty of San Bruno, 54 Cal. 
Rptr. 333, 345, 245 C.A.2d 870. 

NECESSARY. 

In General 
page 382 

96J. Similarly expressed 
(1) A “necessary” thing may supply a wide range of 
wants from mere convenience to logical completeness.— 
aty of Dayton v. Borchers, 232 N.E2d 437, 441, 13 
Ohio Misc. 273. 

page 383 

98. Wash.—aty of Tacoma V. Welckcr, 399 P.2d 330, 
335, 65 Wash.2d 677. 

1. Cal,—Independence Bank v. Heller, App., 79 Cal. 

Rptr. 868, 871, 275 C.A.2d 84. 

2. U.S.—Warwick v. U.S., D.C.Va., 236 F.Supp. 761, 

767. 

8. Similarly expressed 
A “necessary” thing is something not to be dispensed 
with without ineffidency or loss or damage or some¬ 
thing essential to desirable or projected end or condi¬ 
tion.—People V. Belous, 80 Cal.Rptr. 354, 358, 458 P.2d 
194, 71 C2d 954. 

10. Pa.—Appeal of Lancaster Theological Seminary of 
United Church of Christ, 214 A.2d 285, 286, 287, 
207 Pa.Super. 12. 

page 384 

15. Wash.—City of Tacoma v. Welcker, 399 P.2d 330, 
335, 65 Wash.2d 677—State v. Dawes, Wash., 404 
P.2d 20, 24, 66 Wash.2d 578. 

As a Noun 

—^Necessaries. 

21. Variety of meanings 
Del—C.JJS. dted in Bowers v. Cooper’s Home Fur¬ 
nishings Co., 255 A.2d 884, 885. 

Meaning in each case determined on own facts 
Neb.—Nichol v. Qeina, 195 N.W.2d 233, 235, 188 Neb. 
74. 

26. Held to include 

(1) Medical services. 

ni. —^Abraham Lincoln Memorial Hospital Corp. v. 
Gordon, 249 N.E.2d 311, 313, 111 IU.App.2d 179. 

(2) Education. 

Mich.—^Publishers Agency, Inc. v. Brooks, 166 N.W.2d 
26, 29, 14 Mich.App. 634. 

As an Adjective 

page 385 

36. Similarly defined 

(1) “Necessary” means “needful” but not “indispens¬ 
able”.—Quirino v., New York aty Transit Authority, 
303 N.y3.2d 991, 996, 60 Misc.2d 634. 

4L Ohio— aty of Dayton v. Borchers, 232 N.E.2d 
437, 440, 13 Ohio Misc. 273. 

42. Ohio—aty of Layton v. Borchers, 232 N.E.2d 
437, 440, 13 Ohio Mi8c,2d 273. 

45. Ohio—aty of Dayton v. Borchers, 232 N.E.2d 
437, 440, 13 Ohio Misc. 273. 

46.5. Similarly defined 

(1) “Necessary” means absolutely needed to accom¬ 
plish a certain result— aty of Dayton v. Borchers, 232 
N.E2d 437, 440, 441, 13 Ohio Misc. 273. 

47. Ohio— aty of Dayton v. Borchers, 232 N.E.2d 
437, 440, 13 Ohio Misc. 273. 

page 387 

NECESSITY. 

83. Connotes irresistible demand 

U.S.—U.S. V. Bethlehem Sted Corp., CA.N.Y., 446 
F.2d 652, 662. 



NECESSITY 

Page 387 

86 . Ohio—State v. Footlick. 207 N.E2d 759, 761, 
762, 2 Ohio St.2d 206. 

page 388 

98,5. Estpedient or reasonably convenient 

III.—PicHieer Trust and Sav. Bank v. McHenry County, 
232 N.E.2d 816, 825, 89 in.App.2d 257, rcvd. on 
oth. grds. 241 N.E.2d 454, 41 ni.2d 77. 

99. S.C—State v. Solomon, 141 S.E.2d 818, 829, 245 
S.C. 550, 14 A.L.R.3d 1277. 

Car wash held necessity 

N.Y.—People v. Meyer, 326 N.Y.S.2d 429, 432, 68 
Misc.2d 162. 

5. Similaiiy delved 

(3) “Necessity’* is that which is indispensable or req¬ 
uisite, especially toward the attainment of some end.— 
aty of Dayton v. Borchers, 232 N.E.2d 437, 440, 13 
Ohio Mise. 273—City of Dayton v. Keys, Ohio Com. 
PL, 252 N.E,2d 655, 659, 661, 21 Ohio Misc. 105. 

page 389 

Public necessity. 

23. PubUc need 

The word "necessity” means a public need without 
which the public is inconvenienced to the extent of being 
handicapp^.—Central Kansas Power Co. v. State Corp. 
Commissson, 482 P.2d 1, 7, 206 Kan. 670. 

page 390 

NEED. 

29A N.C.—State ex rel. Banking Commission v. 
Avery County Bank, 188 S.E.2d 9, 10, 14 N.C. 
App. 283. 

Fleicible term 

NJ.—Siccardi v. State, 284 A.2d 533, 539, 540, 59 N J. 
545, 51 A.L.R.3d 494. 

As a verb. 

30. Meaning, within reasonable limits, varies 
with use 

“Need” is a rdative term and its meaning within 
reasOTiablc Hmits,. varies with circumstances of its use,— 
State ex rel. Banking Commission v. Avery County 
Bank, 188 S.E.2d 9, 10. 14 N.C.App. 283. 

41. Similarly deHned 

(I) “Need” means to have an urgent or essential use 
for (something lacking); want, require.—City of Dayton 
V. Borchers, 232 N.E.2d 437, 440, 13 Ohio Misc. 273. 

page 391 

NEEDFUL. 

45. Similarly defined 

(1) “Needful” points to a concrete need or want— 
Qty of Dayton v. Borchers, 232 N.E2d 437, 441, 13 
Ohio Misc. 273. 

NE EXEAT 

§ 1. Definitions, Nature, and Pur¬ 
pose in General 

page 393 

3.50. HI.—^Executive Commercial Services, Ltd. v. 
Daskalakis, 393 N.E.2d 1365, 31 IlLDec. 58. 74 
Ill.App.3d 760, cert. den. 100 S.Q. 2945. 446 U.S. 
967, 64 L.Ed.2d 826. 

Wis.—Nixon V. Nixon, 158 N.W.2d 919, 39 Wis.2d 391. 
3.55. Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

4, D,C.—Gredone v. Gredone, App., 361 A.2d 176. 
Wis.—Nixon v. Nixon, 158 N.W2d 919, 39 Wis.2d 391. 

8. Pit^ office is to compel citizen to pay 
taxes 

U.S.—U5. V. Shsheen, CAJOL, 445 F.2d 6. 

103. D.Ci— Gredone Gredone App., 361 A.2d 

176. 


10.10. Ga.—Dearman v. Rhoden, 219 S.E.2d 704, 
235 Ga. 457. 

Ill.—Executive Commercial Services, Ltd, v. Daskalakis, 
393 N.E.2d 1365, 31 IlLDec. 58, 74 IlLApp.3d 760, 
cert. den. 100 S.Ct. 2945, 446 U.S. 967, 64 L.Ed.2d 
826. 

13. Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 
405 P.2d 905, 1 Ariz.App. 595. 

15. Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 
405 P.2d 905, 1 Ariz.App. 595. 
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21. Wis.—Nixon V. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

22. Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 
405 P.2d 905, 1 Ari2.App. 595. 

D.C.—Gredone v. Gredone, App., 361 A.2d 176. 

23. Wis.—Nixon V. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

23.5. Ariz.—National Auto. & Cas. Ins. Co, v. 
Queck. 405 P.2d 905, 1 Ariz.App, 595. 

34.5. Ariz.—National Auto. & Cas. Ins. Co. v. 
Queck, 405 P.2d 905, 1 Ariz-App. 595. 

§ 2. Constitutional and Statutory 
Provisions 

page 395 

43. Md,—Jackson v. Jackson, 292 A.2d 145, 15 Md. 
App. 615. 

44. Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

Ne exeat, as a common law writ, is 
incorporated in a constitutional provi¬ 
sion continuing the common law in 
force.^-^ 

44.5. Wis.—Nixon v. Nixon. 158 N.W.2d 919, 39 
Wis.2d 391. 

47. Wis.—Nixon v. Nixon. 158 N.W.2d 919, 39 
Wis.2d 391. 

§ 4. -Nature of Demand 

page 39d 

52. Rule stated with exceptions 

(2) Other statements. 

Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 Wis.2d 391. 
55. D.C.—Gredone v. Gredone, App., 361 A,2d 176. 
57, Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

The writ should not be used to com¬ 
pel a more favorable compromise from 
a taxpayer who may have a valid de¬ 
fense to the claun.^^-^ 

61.5. U.S.—U.S. V. Shaheen, C,A.in., 445 F.2d 6. 

§ 5 . -Necessity of Intended De¬ 

parture 

Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 Wis.2d 391. 

Threatened departure and resulting defeat of 
court*s power to give in personam relief 
U.S.—U.S. V. Robbins. D.CArk., 235 F.Supp. 353. 
Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 405 
P.2d 905, 1 Ariz.App. 595. 

<§ 7. Jurisdiction to Issue 

page 397 

84. D.C—Gredone y, Gredone, App., 361 A.2d 176, 
Wis.—Nixon v. Nixpn. 158 N.W.2d 919, 39 Wis.2d 391. 
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§ 9. Proceedings to Procure 

page 399 

Requirements comparable to those 
set forth in federal rule for order 
granting injunction shouW govern pro¬ 
cessing application for writ of ne ex- 

eat.^';25 

17J5. U.S.—U.S. V. Shaheen, C.A.IU., 445 F.2d 6. 

17.5. Only brief period of restraint permitted 
U.S.—U.S. V. Shaheen, C.A.IIL, 445 F,2d 6. 

24. Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 
405 P.2d 905, 1 Ariz.App. 595. 

page 400 

29. D.C.—Gredone v. Gredone, App., 361 A.2d 176. 

Probable success on merits 

U.S.—U.S. v. Shaheen, C.A.I1L, 445 F.2d 6. 

35. Findings of fact required 

U.S.—U.S. v. Shaheen, C.A.IIL, 445 F.2d 6. 

page 401 

Where an alternative remedy exists 
ne exeat should not issue in the ab¬ 
sence of an allegation that defendant 
originally left the jurisdiction with the 
intention of evading payment of a debt 
or of defrauding plaintiff."^’*^ 

49.5. Wis.—Nixon v. Nixon, 158 N.W.2d 919, 39 
Wis.2d 391. 

59. D.C.—Gredone v. Gredone, App., 361 A.2d 176. 

§ 10. Issuance, Form, and Requi¬ 
sites 

63. Ariz.—National Auto. & Cas. Iris. Co. v. C^eck, 
405 P.2d 905, 1 Ari2.App. 595. 

66, D.C.—Gredone v. Gredone, App., 361 A.2d 176. 

§ 11. Service, and Custody of Pris¬ 
oner 

page 402 

70. Service held not required 

Ga.—Chlupacek v. Reed, 169 S.E.2d 782, 225 Ga. 512. 

§ 13. Bail 

page 403 

90, Conflicts resolved in favor of order 

Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 405 
P.2d 905, 1 Ariz.App. 595. 

91. Bonding company hdd not entitled to 
amend order 

Ariz.—^National Auto. & Cas. Ins. Co. v. Queck, 405 
P.2d 905, 1 Ariz-App. 595. 

3.5. Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 
405 P.2d 905, 1 Ariz-App. 595. 

page 405 

33. N.J.—Coursen v. Coursen, 252 A.2d 738, 105 
N.J.Super. 420. 

34. D.C.—Gredone v. Gredone, App., 361 A.2d 176. 

§ 14. Vacation or Discharge 

page 406 

44. . Ill.-Jamal v. Jamal. 240 N.E.2d 246, 98 lU. 
App.2d 180. 

48. Burden on government to establish necessi¬ 
ty for writ to remain in effect 
U.S.—U.S. V. Shaheen, C.A.IU., 445 F.2d 6, 
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49. Writ properly continued in force 

N.J.—Coursen v. Coursen, 252 A.2d 738, 105 N.J.Su- 
per. 420. 

page 408 

91. Ill.—Executive Commercial Services, Ltd. v. Das- 
kalakis, 393 N.E.2d 1365, 31 IlI.Dcc. 58, 74 Ill. 


App.3d 760, cert. den. 100 S.Ct. 2945, 446 U.S. 
967, 64 L.Ed.2d 826. 

NEGLECT. 

page 411 

As a verb. 


NEGLIGENCE §1(2) 

Page 436 

42. Similarly defined 

(4) “Neglect” means to omit or not to do something 
that should be done. 

Conn.—State v. Berglund, 238 A.2d 450, 452, 4 Conn. 
Cir. 644. 


NEGLIGENCE 


Matters involving negligence with respect to prod¬ 
ucts liability are now considered in 72 C.J.S. Sup¬ 
plement Products Liability. 


The doctrines of contributory negligence, last 
clear chance, and assumption of risk have been 
abrogated and the comparative negligence doc¬ 
trine has been adopted either judicially or by way 
of statute in a number of Jurisdictions. For a 
discussion of the comparative negligence doctrine, 
see § 169 et seq. 


§ 1(1). Negligence 

page 431 

6 . U.S.—Simpson v. Skelly Oil Co., C.A.Iowa, 371 

F.2d 563. 

La.—Pence v. Ketchum, 326 So.2d 831. 

7. (Ilonn.—Simon v. MuUin, 380 A.2d 1353, 34 Conn. 

Sup. 139. 

8. Neutral principle of law 

Ga-—Ellington v. Tolar Cbnst. Co., 227 S.E.2d 336, 237 
Ga. 235, Conf. to 229 S.E.2d 507, 139 Ga.App. 
691, app. after remand 235 S.E.2d 729, 142 Ga. 
App. 218. 

page 432 

13, N.D.—Zcrr v. Sommer, 179 N.W.2d 330, 44 A.L. 

R. 3d 348. 

S.C—Mahaffey v. Ahl, 214 S.E.2d 119, 264 S.C 241. 

15, Cal.—DeSuza v. Andersack, 133 Cal.Rptr. 920, 63 
C.A.3d 694. 

Ga.—Southern Ry. Co. v. A. Q. Smith Corp., 213 

S. E2d 903, 134 Ga.App. 219. 

Nd).—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840. 

N.Y.—Orsini v. Guilderland Ontral School Dist. No. 2 
of Towns of Guilderland Et Al, Albany County, 
360 N.Y.S.2d 288, 46 A.D.2d 700. 

16. Cal,—^Lorincie v. San Diego Gas & Elec. Co,, 56 
Cal.Rptr. 47. 247 C.A.2d 765. 

16.5. Wis.—Heath v. Zellmcr, 151 N.W.2d 664, 35 
Wis.2d 578. 
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The law of negligence is fashioned 
around the concept of the reasonable 
mind.^-^ 

20.5. Cal.—clones v. McFarland Co-op Gin, Inc., 46 
Cal.Rptr. 572, 237 C.A.2d 94. 

§ 1(2). -Particular DeHnitions 

20.50. Ark. — Bowie v. Missouri Pac. R. Co., 561 
S.W.2d 314, 262 Ark. 793. 

Cal.—^Matthias v. United Pac. Ins. Ck)., 67 Cal.Rptr. 
511; 260 C.A.2d 752. 


Mich.—Wamser v. N. J. Westra & Sons, Inc., 155 
N.W.2d 871, 9 Mich.App. 89. 

22. Vt —CJ.S. cited in Thurber v. Russ Smith, Inc., 
260 A.2d 390, 392, 128 Vt. 216. 

Wyo.—Nehring v. Russell, 582 P.2d 67. 

23. Vt.—CJ.S. cited in Thurber v. Russ Smith, Inc., 
260 A.2d 390, 392, 128 Vt. 216. 

24. Vt.—CJ.S. cited in Thurber v. Russ Smith, Inc., 
260 A.2d 390, 392, 128 Vt. 216. 

25. Vt.—(1J.S. cited in Thurber v. Russ Smith, Inc., 
260 A.2d 390, 392, 128 Vt. 216. 

26. Vt.—CJ jS. cited in Thurber v. Russ Smith, Inc., 
260 A.2d 390, 392, 128 Vt. 216. 

27. Tex.—Air Cbntrol Engineenng, Inc. v. Hogan, 
Civ.App., 477 S.W.2d 941. 

29. Kan.—Johnston v. Ecord, 412 P.2d 990, 196 Kan. 

521. ^ 

N.Y.—Pompeii Estates, Inc. v. Consolidated Edison Co. 
of New York, Inc., 397 N.Y.S.2d 577, 91 Misc.2d 
233. 

29.5. Kan.—Elliott v. C3ucago, R.I. & P.R. Co., 454 
P.2d 124, 203 Kan. 273. 

La.—Beavers v. Butler, App., 188 So.2d 725, writ ref. 
190 So.2d 242, 249 La. 739. 

Md.—^Paramount Development Coip. v. Hunter, 238 
A.2d 869, 249 Md. 188. 

30. Ky.—clones v. Winn-Dixie of Louisville, Inc., 458 
S.W.2d 767. 

Mo.—Niemczyk v. Burleson, App., 538 S.W.2d 737. 
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31. Mont.—McCusker v. Roberts, 452 P.2d 408, 152 
Mont. 513. 

31.5, N.C.—Dunning v. Forsyth Warehouse Ck)., 158 
S.E2d 893, 272 N.C. 723—Clarke v. Holman, 163 

, S.E.2d 783, 274 N.C. 425. 

35. Mich.—St, Paul Fire & Manne Ins. Co. v. Michi¬ 
gan Consol. Gas Co., 143 N.W.2d 80l, 4 Mich. 
App. 56, 

36. N.C.—Hinson v. Sparrow, 214 S.E.2d 198, 25 
N.C.App. 571. 

Wash,—Ckillahan v. Keystone Fireworks Mfg. Co., 435 
P.2d 626, 72 Wash.2d 823. 

39, Colo.—Mitchell v. Allstate Ins. Co., 534 P.2d 
1235, 36 Colo.App. 71. 

Conn.—Hoclter v. Mohawk Service, Inc., 365 A.2d 
1064, 170 Conn. 495. 


D.C.—Becker v. Colonial Parking, Inc., C.A., 409 F.2d 
1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 125. 
Iowa—Appling v. Stuck, 164 N.W.2d 810. 

Pa.—Gessner v. Ditzler, 37 Northumb.L.J. 119. 

Similar deftnitions 

La.—Traders & General Ins. Co. v. Robison, App., 289 
So.2d 178. 

39.10. Miss.—Warren v. Pinnix, 241 So.2d 662, 
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42. Colo.—^Franklin v. Nolan, 472 P.2d 166, 28 Colo. 
App. 229. 

Ind.—Rieth-Riley Ck)nst. Co., Inc. v. McCarrell, App., 
325 N.E.2d 844, 163 Ind.App. 613. 

Wyo.—Gilpatrick Cbnst. Co. v. Wind River Ready-Mix 
Concrete Co,, 473 P.2d 586. 

47. U.S.—Knudson v. Weeks, D.C.Okl., 394 F.Supp. 
963. 

Cal.—Ventura County Humane Society for Prevention 
of Cruelty to Children & Animals, Inc. v. Hollo¬ 
way, 115 CaLRptr. 464, 40 C.A.3d 897. 

Conn.—(Dallender v. Lakewood Realty Co., Cir.A.D., 
237 A.2d 106, 4 Conn.ar. 556. 

Ill.-Champion v. Knasiak, 323 N.E.2d 62, 25 Ill. 
App.3d 192. 

Iowa—Lewis v. State, 256 N.W.2d 181, 95 A.L.R.3d 

‘ 1221 . 

La.—Samson v. Southern Bell Tel. & Tel. Co., App., 
205 So.2d 496—Gore v. Miller, App., 311 So.2d 
894. 

Md.—Menish v. PoUnger Co., 356 A,2d 233, 277 Md. 
553. 

Ohio—Palmer v. Holthaus, 251 N.E.2d 701, 20 Ohio 
App.2d 78. 

Wash.—LaPlante v. State, 531 P,2d 299, 85 Wash.2d 
154. 

Wis.—Falk V. aty of Whitewater, 22! NW.2d 915, 65 
Wis.2d 83. . ' 

48. Mo.—Hulahan v. Sheehan, App., 522 S.W.2d 134. 

49. Ga.—FerreU v. Haas, 220 S.E.2d 771, 136 Ga. 
App. 274. 
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50. Tex.—Texas & P, Ry. Co. v. Salazar, Civ.App., 
458 S.W.2d 116, err. ref. no rev. err, 

Utah—Wheeler v. Jones, 431 P.2d 985, 19 Utah 2d 392. 



§1(2) NEGLIGENCE 

Page 436 

Breach of legal doty 

Fla.—Drady v. Hillsborough County Aviation Authori¬ 
ty, App., 193 So.2d 201. 

Similar definitioiis 

U5.—Sayre v. U.S., D.COhio, 282 F.Supp. 175. 

Conn.—GugUdmo v. Klauaier Supply Co., 259 A.2d 
608, 158 Conn, 308. 

Faihire to perform or improper performance 

N.Y.-«ok)dook v. Spencer, 350 N.Y.S.2d 199, 43 
AJ>.2d 129, affd. 324 N.E.2d 338, 36 N.Y.2d 35, 
3M N.Y.S.2d 859. 

SOM, U.S.—Rhoads v. Service Mach. Co., D.C.Ark,, 
329 ESupp. 367. 

Neb.—Good v. Jones, 168 N.W.2d 520, 184 Neb. 454. 

51. U.S.—Ryder Truck Lines, Inc. v. Brennan, C.A. 
Ala., 497 F.2d 230. 

Ala.—Sanders v. Scarvey, 224 So.2d 247, 284 Ala. 215. 

CaL—Travelers Indem. Co. v. Titus, 71 Cal.Rptr. 490, 
265 CA.2d 515. 

Fla.—Hellweg v. Holmquist, Af^., 203 So.2d 209. 

La.—^Turner v. (Haddo Parish School Bd., 214 So.2d 
153, 252 La. 810, 35 A.L.R.3d 718. 

Nd).—Siemsen v. Sky Harbor Air Service, Inc., 161 
N.W.2d 867, 183 Neb. 504, 41 A.L.R.3d 450. 

Sfanilflr definitioiis 

La.—Beavers v. Butler, App., 188 So.2d 725, writ ref. 
190 So.2d 242, 249 La. 739. 

Mont.—^Flansberg v. Montana Power Co., 460 P.2d 263, 
154 Mont. 53. 
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52, D.C.—^Dempsey v. Addison Crane Co., D.C., 247 
F.Suk). 584—Sharpe v. Grindstaff, D.C.N.C.. 329 
ESupp. 405. 

La.—Aucoin v. Lodrigues, App,, 252 So.2d 758. 

N.C—Southern Ry. Co. v. Dockery, 160 S.E.2d 537, 1 
N.CApp. 195—Forrest v. S. H. Kress & Co., 161 
SJL2d 225, 1 N.CApp. 305—Lanier v. Roses 
Stores, Inc., 163 S.E.2d 416, 2 N.CApp. 501— 
Tharpe v. Brewer, 172 S.E2d 919, 7 N.CApp. 432, 
63 A.L.RJd 816—Hull v. Winn-Dixie Greenville, 
Inc., 175 SE2d 607, 9 N.CApp. 234. 

S.D.—State v, Muhs, 137 N.W.2d 237, 81 S.D. 480. 

Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 308. 

Similar definitions 

U.S.—Tyndall v. U.S.. D.C.N.C, 295 F.Supp. 448. 

Colo.—^Hellerstein v. General Rose Memorial Hospital, 
App., 478 P.2d 713, 

m.— Lukasik v. H^, 244 N.E2d 404, 104 m.App.2d 

1 . 

Neb.—Mendoza v. Aguilera. 165 N.W.2d 360, 184 Neb. 
94. 
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54, U.S.—Oliver v. Hallett Cmst Co., C.AArk., 421 
^ F.2d 365—^U.S. for Use and Benefit of Contractors 
Equqnnent Co. v. Trinity Universal Ins. Co., C.A. 
Tex., 457 F.2d 950. 

Puhrman v. Reading Co., D.C.Pa., 311 F.Supp. 
782, affd. in part, revd. in part on oth. grds., C.A., 
439 F.2d 10. 

m—Haymes v. Catholic Bishop of Chicago, 243 N.E2d 
203, 41 IlL2d 336, 38 A.L.R.3d 473. 

La.—^Laridn v. U.S. Fiddity & Guaranty Co., App., 258 
So.2d 132—Siau v. Rapides Parish School Bd., 
App., 264 So.2d 372, writ den. 266 So.2d 440, 262 
La. 1148. 

Nebi—Kozknki v. Modem Litho, Inc., 154 N.W.2d 
460, 182 Neb. 270—Martinez v. Hoveling. 169 
N.W.2d 428, 184 Neb. 560-MaxweU v. Lewis, 186 
N.W.2d 119, 186 Neb. 722--Sacco v. Gau. 199 
N.W.2d 605, 188 Neb. 808. 

N.M.—Hffiany C^onst. Co., Inc. v. Bureau of Revenue 
558 P.2d 1155, 90 N.M 16, cert. den. 561 P,2d 
1348, 90 N.M. 255. 

Tex.—Burgamy v. Lawrence, Civ.App., 480 S.W.2d 38. 

Similar definitions 

Ariz.—Morris v. Ortiz, 437 P.2d 652, 103 Ariz. 119, 35 
AJ4l3d 747. 
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Kan,—Johnston v. Ecord, 412 P.2d 990, 196 Kan. 
521—Durflinger v. Artiles, 673 P.2d 86. 234 Kan. 
484, ans. to certified ques. conf to 727 F.2d 888. 
Mont—Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 
N.C—McDonald v. Moore Sheet Metal & Heating Co., 
151 S.E.2d 27, 268 N.C. 496. 
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56. U.S.—Sleeman v, Chesapeake Sc O.R. Co., D.C. 
Mich., 290 F,Supp. 817, affd. in part, vac. in part 
on oth. grds., CA., 414 F.2d 305, on remand 305 
F.Supp. 33, vac. on oth. grds. 424 F.2d 547. 
La.—Pence v. Ketchum, 326 So.2d 831. 

58. Ga.—CJJS. quoted in Ford Motor Co. v. Carter, 

238 S.C2d 361, 365, 239 (Ja. 657. 

59. Cal.—Wingfield v. Fielder, 105 Cal.Rptr. 619, 29 

C. A.3d 209. 

N.D.—Zerr v. Sommer, 179 N.W.2d 330, 44 A.L.R.3d 
348. 

§ 1(3). -Particular Characteris¬ 

tics 
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61. Involves idea of fault 
C^lo,—Brittis V. Freemon, 527 P.2d 1175, 34 (Dolo.App. 
348. 

68. Inadvertence 

(I) W.Va.—Korzun v. Shahan, 151 S.E.2d 287, 151 
W.Va. 243. 
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70.5. N.C.—Griffin v. Watkins, 153 S.E.2d 356, 269 
N.C 650. 

Redding v. F. W. Woolworth Co., 176 S.E.2d 
383, 9 N.CApp. 406, app. after remand 187 S.E.2d 
445, 14 N.C 12. 

70.10. Mich.—^Awedian v. Theodore Efron Mfg. Co., 

239 N.W.2d 611, 66 Mich.App. 353. 

70.15. From an act or omission when duty to 
act 

N.C.—^Huyck Corp. v. C.C. Mangum, Inc., 309 S.E.2d 
183, 309 N.C 788. 

713. Alaska—State v. Guinn, 555 P.2d 530. 

Mental state cannot be proximate cause of iigu- 

ry 

Tex.—Massman-Johnson v. Gundolf, 484 S.W,2d 555. 
75. N.M.—>lcKeough v. Ryan, 445 P.2d 585, 79 
N.M. 520. 
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84. U.S.—McCjowan v. St Regis Paper Co., Inc., 

D. CMiss., 419 ESupp. 742. 

843. U.S.—Jones v. N.V. Nederlandsch-Ameri- 
kaansche Stoomvaart Maatschappij, C.A.Pa., 374 
F.2d 189, cert den. 87 S.a. 2114, 388 U.S. 911, 
18 L.Ed.2d 1349. 

§ 1(4). -Standard; Test 

85. La.—^Werling v. Garrard-Milner Chevrolet Inc., 
App., 208 So.2d 428, writ ref 210 So.2d 55, 252 
La. 175. 

Wyo.—Timmons v. Reed, 569 P.2d. 112. 

90. Cal.—Swett v. Gribaldo, Jones and Associates, 
115 CaI.Rptr. 99, 40 CA.3d 573. 

Pa.—Allen v. Eppley, 79 York 179. 

91. Cal.—Stopp V. Mutual of Omaha Ins. Co., 84 
CaI.Rptr. 344, 4 C.A.3d 239. 

92. DL—Griffin v. Darda, 329 N.E.2d 245, 28 Ill. 
App.3d 693. 

La.—^Pitre v. Employers Liability Assur. Corp., App., 
234 So.2d 847, application den, 237 So.2d 398, 256 
La. 617. 

Mo.—CJ3. cited in Kramer v. May Lumber C!o., 
App., 432 S.W.2d 617, 619. 

MhUNT 

N.J.^Goss V. Allen, 360 A.2d 388, 70 NJ- 442. 
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94. La.—Vernon v. Allstate Ins. Co., App., 268 So.2d 
328. 

Pa.—^Engle v. Spino, 11 Lebanon 164. 

Similar statements of standard 
Mich.—Hackley Union Nat. Bank & Trust Co. v. War¬ 
ren Radio Co., 145 N.W.2d 831, 5 Mich.App. 64. 
Neb.—^Farmer v. S.M.S. Trucking Co., 145 N.W.2d 922, 
180 Neb. 779. 

96.5. La.—Hickman v. Southern Pac. Transport Co., 
262 So.2d 385, 262 La. 102. 

Tex,—Lumpkins v. Thompson, Civ.App., 553 S.W.2d 
949, err. ref no rev. err. 

96.15. N.J.—Goss v. Allen, 360 A.2d 388, 70 N.J. 
442. 

98. Mo.—Hodges v. American Bakeries Co., 412 
S.W.2d 157. 

99. U.S,—Snider v. CaUahan, D.C.Mo., 250 F.Supp. 
1022. 

I. U.S.—U.S. V. Ohio Barge Lines, Inc., C.A.Pa., 607 

F.2d 624. 
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3. Ariz.—Morris v. Ortiz, 437 P.2d 652, 103 Ariz. 
119, 35 A.L.R.3d 747. 

N.C—^Lentz v. Thompson, 152 S.E.2d 107, 269 N.C 
188. 

5. U.S,—Paul Hardeman, Inc. v. Aricansas Power & 
Light Co., D.CArk., 380 F.Supp. 298. 

Vt.—Garafano v. Neshobc Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

Apparent circumstances 
(1) Vt.—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 
90. 

5J5. Kan.—Durflinger v. Artiles, 673 P.2d 86, 234 
Kan. 484, ans. to certified ques. conf. to 727 F.2d 
888 . 

7. N.C—Watson v. Stallings, 154 S.E.2d 308, 270 
N.C 187. 

Tex.—Howsley v. Gilliam, 517 S.W.2d 531. 

Criminal statutes not controlling 

(3) Used as guidelines. 

La.—Pierre v. Allstate Ins. Co., 242 So.2d 821, 257 La. 
471. 
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II. Discretion 

Alaska—Bachncr v. Rich, 554 P.2d 430. 

12. Liability not shown 

Cal.—Fireman’s Fund Ins. Co. v. Superior Court in and 
For Sacramento County, 142 Cal.Rptr. 249, 75 
C.A.3d 627. 

§ 1(5). -Effect of Circumstanc¬ 

es 

13. U.S.—Horrell v. Seminsky, D.C.Pa., 53 ERJD. 
285, affd., C.A., 467 F.2d 485. 

La.—CJ.S. quoted at length In Shanks v. Insurance 
Ckimpany of North America, App., 211 So.2d 729, 
731. 

14. U.S.—E. I. du Pont de Nemours & Co. v. 
McC:ain, C.ATex., 414 E2d 369. 

John B. White, Inc. v. Providence Washington 
Ins. Co., D-CPa., 329 F.Supp. 300. 

Iowa—Chevraux v. Nahas, 150 N.W.2d 78, 260 Iowa 
817. 

Kan.—5chenck v. Thompson, 443 P.2d 298, 201 Kan. 
608—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 
484, ans. to certified ques. conf. to 727 F.2d 888. 
La.—Fire & Cas. Ins. Co. of Connecticut v. (janick. 
App., 312 So.2d 103, application den.. Sup., 313 
So.2d 845. 

Mo.—Scheibd v. Hillis, 531 S,W.2d 285. App. after 
remand, App., 570 S.W.2d 724. 

Mont.—^McKevitt v. Munger, 490 P.2d 1050, 158 Mont. 
251. 

Neb.—Westland Homes Corp. v. Hall, 226 N.W.2d 622, 
193 Neb. 237. 
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S.C.—Kimbrell v. Bi-Lo, Inc., 150 S.E2d 79, 248 S.C. 
365—Toole v. Salter, 154 S.E2d 434, 249 S.C. 
354—Jarvis v. Green, 186 S.E2d 765, 257 S.C. 558. 
S.D.—Northwestern Bell Tel. Co. v. Henry Carlson Co 
165 N.W.2d 346, 83 S.D. 664, 

Wash.—Viocn v. auff, 418 P.2d 430, 69 Wash.2d 306. 
Conditions before, during, and after accident 
(2) Colo.—Hellerstein v. General Rose Memorial 
Hospital, App., 478 P.2d 713. 
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15. U.S.—^Union Marine & General Ins. Co. v. Ameri¬ 
can Export Lines, Inc., D.C.N.Y., 274 F.Supp. 
123. 

Ga.—Porch v. Wnght, 156 S.E2d 532, 116 Ga.App. 
138. 

16. Fla.—Spivey v. Battaglia, 258 So.2d 815. 

17. La.—Scott v, I. L. Lyons & Co,, Ltd., App., 329 
So.2d 795, application den. 333 So.2d 239. 

20. La.—^Johnson v. Price, App., 183 So.2d 364— 
Travelers Ins. Co. v. Ragan, App., 202 So.2d 302. 

Md.—Tdak v. Maszczenski, 237 A.2d 434, 248 Md. 
476.' 

Neb.—Collins v. Herman Nut & Supply Co., 240 
N.W.2d 32, 195 Neb. 665. 

N.Y.—Robert A. Bories, Inc. v. Westinghouse Broad¬ 
casting Co., 288 N.Y.S.2d 697, 29 A.D.2d 430, 
affd. 255 N.E2d 723, 26 N.Y.2d 626, 307 N.Y.S.2d 
468. 

21. La.—^Johnson v. Price, App., 183 So,2d 364. 

§ 1(6). -Danger; Risk 
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21.50. U,S.—Elkins v. U.S.. D.C.Va., 307 F.Supp. 

700, affd., CA, 429 F.2d 297. 

Wyo.—Endresen v. Alien, 574 P.2d 1219. 

22. N.Y.—McNally v, Chrysler Motom Corp., 284 
N.Y.S.2d 761, 55 Mi8C.2d 128. 

26. Iowa—Adams v. Deur, 173 N.W.2d 100—Pacific 
indem. Co. V. Rathje, 188 N.W.2d 338. . 

La.—Dartez v. Gty of Sulphur, App., 179 So.2d 482— 
Goff V. Carlino, App., 181 So.2d 426, writ ref. 183 
So.2d 653, 248 La. 1033—Hicks v. Nelson, App., 
182 So.2d 151—Fontana v. State Farm Mut. Auto. 
Ins. Co., App., 173 So.2d 284, 289, writ den. 175 
So.2d 644, 247 La. 1027. 

Or.—^Bethrand v. Palm Springs & European Health Spa, 
Inc., 480 P.2d 424, 257 Or. 532. 

Unreasonable risk 

(1) U.S.—Wenninger v. U.S., D.CDd., 234 F.Supp. 
499, 510, affd., C.A., 352 F.2d 523. 

<4) Other statements. 

in. —Jacobsma v. Goldberg’s Fashion Forum, 303 
N.E.2d 226, 14 ni.App.3d 710—Dooley v. Darling. 
324 N.E.2d 684, 26 m.App.3d 342—Dunlap v. 
MaishaU Field & Co., 327 N.E2d 16, 27 ni,App.3d 
628. 

La.—^Musso V. St Mary Parish Hospital Service Dist. 
No. 1, App. 345 So.2d 129, application den., Sup., 
347 So.2d 262—Poe v. State Farm General Ins. 
Co., App.. 360 So.2d 634. 

Md,—^Moran v. Faberge, Inc., 332 A.2d 11, 273 Md. 
538. 

Mich.—^Moning v. Alfono, 254 N.W.2d 759, 400 Mich. 
425. 

Matters considered in determination of risk or 
negUgence 

<3) Other matters. 

Lai—^Hdminger v. Cook, Paint & Varnish Co., App., 
230 So.2d 623. 
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27. La.—Fontana v. State Farm Mut. Auto Ins. Co., 
App., 173 So.2d 284, 289, writ den. 175 So.2d 644, 
247 La. 1027. 

28. La.—Fontana v. State Farm Mut. Auto Ins. Co., 
App., 173 So.2d 284, 289, writ den. 175 So.2d 644, 
247 La. 1027. 

Wyo—MeUor v. Ten Sleep Cattle Co., 550 P.2d 500. 


29 Wyo.—Brittain v. Booth. 601 P.2d 532. 

29. N.Y.—Morris v. Troy Sav. Bank, 302 N.Y.S.2d 
51, 32 A.D.2d 237, affd. 268 N.E.2d 805, 28 
N.Y.2d 619, 320 N.Y.S.2d 78. 

29.15. U.S.—Sixchomajcz v. Hummel Chemical Co., 
Newark, New Jersey, C.A.Pa., 524 F.2d 19. 

Cal.—Wetrum v. RKO General, Inc., 123 Cal,Rptr. 
468, 539 P.2d 36, 15 C.3d 40. 

Lorincie v. San Diego Gas & Elec. Co., 56 
CaLRptr. 47, 247 CA.2d 765. 

La.—Goff V. Carlino, App., 181 So.2d 426, writ ref. 183 
So.2d 653, 248 La. 1033—Hicks v. Nelson. App., 
182 So.2d 151—Taylor v. National Indem. Co., 
App,, 215 So.2d 203. 

N.M.—Lujan v. Reed. 434 P.2d 378, 78 N.M. 556. 

Or.—^Furrer v. Talent Irr. Dist, 466 P.2d 605, 258 Or. 
494. 
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32. Neb,—Kozloski v. Modem Litho, Inc., 154 
N.W.2d 460, 182 Neb. 270. 

S.C.—State v. Tucker. 259 S.E.2d 414, 273 S.C. 736. 

§ 1(7). — Synonymous and Dis¬ 
tinguished Terms 

42. Difference in concept 

U.S.—McLaughlin v. Trellebor^ Angfartygs A/B, C.A 
N.Y., 408 F.2d 1334, cert. den. 89 S.Ct. 2020, 395 
U.S. 946, 23 L.Ed.2d 464. 

44. Cal.—Tendler v. Dun & Bradstreet, Inc. 118 Cal. 
Rptr. 274, 43 C.A.3d 788. 
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49. Pa.—Breakstone v. Ace Demolition, Inc., 114 
P.LJ. 432. 

Ind.—^McKeown v. Calosa, 359 N.E.2d 550, 172 Ind. 
App. 1. 

56. Ala,—Tombrello v. McGhee, 211 So-2d 900, 282 
Ala. 408. 

W.Va,—Groves v. Groves, 158 S.E.2d 710. 152 W.Va. 

1 . 

57.5. Ohio-Mikula v. Balogh, 224 N.E2d 148, 9 
Ohio App.2d 250. 

58. Miss.—White v. Mmissippi Power & Light Co., 
196 So.2d 343, 30 A.L.R.3d 754. 

59. U.S.—Dorsey & Co., Inc. v. Banque Nat. de la 
Republic D’Halti, D.C.N.Y., 393 F.Supp. 893, 
affd., CA., 535 F.2d 1241, applying Haitian law. 

63. La.—Samson v. Southern Bell Tel. & Tel. Co., 
App., 205 So.2d 496—Larkin v. U.S. Fidelity & 
Guaranty Co., App., 258 So.2d 132. 

64. HI.—Garcia v. Rosewell, 357 N.E.2d 559, 2 Ill. 
Dec. 392, 43 IU.App.3d 512. 

La.—U.S. Fidelity & Guaranty Co. v. State, Through 
Dept of Hi^ways, 339 So.2d 780. 
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66. N.Y.—People v. Burch, 390 N.Y.S.2d 524, 88 
Misc.2d 835. 

Tex.—CJ.S, quoted at lengdi hi Fulmer v. Rider, App., 
635 S.W.2d 875, 881, err. ref. n4:.c. 

Wis.—CJ.S. quoted in Falk v. City of Whitewater, 221 
N.W.2d 915, 917, 65 Wis.2d 83—CJ.S. quoted in 
Pachucki v. Republic Ins. Co., 278 N.W.2d 898, 
902, 89 Wis.2d 703. 

68. Mo.—CJ.S. dted in Martin v. Ycoham, App., 
419 S.W.2d 937, 944. , 

NJ.—CJ.S. dted in Price v. Phillips, 218 A.2d 167, 
169, 90 NJ.Super. 480. 

69. Cal.—Costello v. Wells Fargo Banks, 65 Cal.Rptr, 
612, 258 CA.2d 90. 

Mo.—CJ.S. dted in Martin v. Yeoham, App., 419 
S.W.2d 937, 943. 

N.C.—Ormond v. Crampton, 191 S.E.2d 405, 16 N.C. 
App. 88, 67 A.L.R.3d 754, cert. den. 192 S.E.2d 
194, 282 N.C. 304—Lail v. Woods, 244 S.E2d 500, 
36 N.CApp. 590, cert. den. 248 S.E.2d 727, 295 
N.C. 550. 

Wis.—State v. Aslbor, 249 N.W.2d 529, 75 Wis.2d 411. 
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70. Minn.—^Frey v. Montgomery Ward & Co., 258 
N.W.2d 782. 

71. U.S.—Hanley v. James McHugh Cbnst Co., CA¬ 
UL, 444 F.2d 1006. 

Minn.—^Vanderweyst v. Langford, 228 N.W.2d 271, 303 
Minn. 575. 

Negligence and proximate cause, etc. 

N.M.—May v. Baklini, App., 509 P.2d 1345, 85 N.M. 
150, cert. den. 509 P.2d 1339, 85 N.M. 144. 

§ 1(8).-Incompetency 

72. Wyo.—CJJS. quoted at length in Mc<3oy v. 
Thompson, 677 P.2d 839, 842. 

73. Ala.—Dean v. Johnston, 206 So.2d 610, 281 Ala, 
602. 

Cal.—CJ.S. dted in Poliak v. Kinder, 149 CaLRptr. 
787, 790, 85 CA.3d 833. 

§ 1(10).-Nuisance 
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91. Mo.—CJ.S. dted in White v. Smith, App., 440 
S.W.2d 497, 509. 

92. Minn.—State v. Lloyd A- Fry Roofing Co., 246 
N.W.2d 692, 310 Minn. 535. 

Terms not synonymous 

Mich.— CJJS. dted in Maki v. East Tawas, 188 N.W.2d 
593, 596. 

Mo.—Titonc V. Teis Const. Co., App., 426 S.W.2d 665. 

93. Minn.—State v. Lloyd A. Fry Roofing Co., 246 
N.W.2d 692, 310 Minn. 535. 

N.Y,—Nussbaum v. Lacopo, 265 N.E2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

Va.—Sam Finley, Inc. v. Waddell, 151 S.E2d 347, 207 
Va. 602. 

§ 1(11). Abstract Negligence 
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1. U.S.—Tappen v. Ager, C.A.Kan., 599 F.2d 376. 
Md.—^Myers v. Montgomery Ward & Co., 252 A,2d 
855, 253 Md. 282. 

Neb.—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W,2d 839, 181 Neb. 381—Lund v. Mangdson, 
158 N.W.2d 223, 183 Neb. 99—Good v. Jones, 168 
N.W,2d 520, 184 Neb. 454. 

4. Neb.—Good v. Jones, 168 N.W.2d 520, 184 Neb. 
454. 

§ 1(12). Actionable Negligence 
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8 . U.S.—Eickhof <3onst, Co. v. Great Northern Ry. 

Co., D.CMirm., 291 F.Supp. 44. 

12. S.C.—Poole V. Southern Ry. Co., 157 S,E2d 175, 
250 S.C. 213—Howell v. Hairston, 199 S.E2d 766, 
261 S.C. 292, 65 A.L.R.3d 925. 

19. Ga.—FerreU v. Haas, 220 S.E2d 771, 136 Ga. 
App. 274. 

20.5, Idaho—Reardon v. Union Pac. R-R., 475 P.2d 
370, 93 Idaho 833. 

21. Ky.—M & T Chemicals, Ino. v, Wcstrick, 525 
S.W.2d 740. 
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24. N.C.—Moore v. Moore, 150 S.E2d 75, 268 N.C 

no. 

25. U.S.—Manemann v. U.S., C.A.(!k)lo., 381 F.2d 
704—American Airlines, Inc. v. U.S., C.A.Tcx., 
418 F.2d 180, stating Kentucky law. 

Ariz.—^Bennett v. Baker’s Estate, 557 P.2d 195, 27 
Ariz.App. 596. 

<3al.—U.S. Liability Ins. Co. v. Haidinger-Hayes, Inc., 
83 Cal.Rptr. 418, 463 P.2d 770, 1 C.3d 586. 

McGarvey v. Pacific Gas & Elec. <3o., 95 Cal. 
Rptr. 894, 18 CA.3d 555—Jarchow v. Trans- 
america Title Ins. Co., 122 Cal.Rptr. 470, 48 
C.A.3d 917. 

Fla.—^Pinson v. Barlow, App., 209 So.2d 722. 
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Ind.—Poe V. Tate, 315 N.E.2d 392, 161 Ind.App. 212. 
Kan.—George v. Breising, 477 P.2d 983, 206 Kan. 221. 
Mo.—CJ.S. ated in Gass v. Knittig, App., 396 S.W.2d 
26, 28—Gottman v. Norris Ccrast. <3o., App., 515 
S.W.2d 861, 
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29. U.S.—Scheoddeck v. Sterling Drug, Inc., C.A. 
Aric.. 423 F.2d 919. 

Kan.—George v. Breising, 477 P.2d 983, 206 Kan. 
221—Cooper v. Eberly, 508 P.2d 943, 211 Kan. 
657—DurfUnger v. Aitiles, 673 P.2d 86, 234 Kan. 
484, ans. to certified ques. conf. to 727 F.2d 888. 

30. Kan.—George v. Breising, 477 P.2d 983, 206 Kan. 
221—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 
484, ans. to certified ques. conf. to 727 F.2d 888. 

§ 1(13). Culpable Negligence 

page 457 

3«3. Ind.—Thornton v. Pender, 377 N.E2d 613, 268 
Ind. 540. 

47. S.C.—State v. Barnett, 63 S.E2d 57, 218 S.C. 415. 
page 458 

50.5. Mo.—State v. Shriver, 275 S.W.2d 304. 

N.C.—State v. Becker, 85 S.E2d 327, 241 N.C. 321— 
Ingle V. Roy Stone Transfer Corp., 156 S.£.2d 265, 
271 N.C. 276. 

63. N.C.—State v. Fuller, 130 S.E2d 61, 259 N.C. 
111 . 
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67. N.C—State v. Colson, 138 S.E2d 121, 262 N.C. 
506, 

69. Fla.—J.C.M. v. State, App., 375 So.2d 873. 
N.C—State v. Tingen, 100 S.E2d 874, 247 N.C 384— 

State V. Neal, 103 S.E2d 722, 248 N.C. 544. 

70. U.S.—CJ.S. cited in U.S. v. Kick, 7 MJ. 82, 83. 
Fla.—Carraway v. Revell, 116 So.2d 16, conf. to, App., 

123 So.2d 400. 

75. Mo.—CJA cited in State v. Tatum, 414 S.W.2d 
566, 568. 

80. N.C—State v. Norris, 86 S.E2d 916, 242 N.C 
47—State v. Gurley, 116 S.E2d 143, 253 N-C 55. 

81. N.C—State v. Norris, 86 S.E2d 916, 242 N.C. 
47—State v. Gurley, 116 S.E2d 143, 253 N.C. 55. 

815. N.C—State v. Gurley, 116 S.E2d 143, 253 
N.C 55. 

82. Purpose of statute 

Fla.—State v. Greene, 348 So.2d 3. 

§ 1(14). Other Terms 
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85. Me.—CJ5. cited in Foster v. La Plante, App., 
244 A.2d 803, 804. 

86 . Wis.—CJ5. footed in Pachowitz v. Milwaukee & 
Subuitum Transport Corp., 202 N.W.2d 268, 271, 
56 Wis.2d 424, 56 Wis2d 383—CJ5. dted in 
State Farm Fire and Cto. v. Home Ins. Co., 
App., 276 N.W,2d 349, 352, 88 Wis.2d 124. 

86.10. Mo.—C:!upp V. Montgomery, App., 408 S.W.2d 
353. 

86.15. El.—Pcny v. St Jean, 218 A.2d 484, 100 El. 
622 , 

875. EL—Perry v. St. Jean, 218 A.2d 484, 100 R.L 
622. 

87 . 10 . U.S.—^Ingham v. Eastern Air Lines, Inc., CA¬ 
RY., 373 F.2d 227, cert. den. 88 S.Q. 295, 389 
U.S. 931, 19 L.Ed.2d 292. 

N.Y.-LaRosa v. Edward J. Furhmann & Co„ 311 
N.Y.S2d 948, 34 A.D.2d 881. 
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905. Ky.—Ck>m., Dept of Transp., Bureau of High¬ 
ways V. Burger, App., 578 S.W2d 897. 

Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
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92. III.—Kray v. Ecci, 303 N.E.2d 458, 14 IU.App.3d 
904. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

Held not negligee per se 

(2) Other matters. 

Fla.—Sardell v. Malanio, App., 189 So.2d 393, decision 
quashed. Sup., 202 So.2d 746, conf. to 202 So.2d 
872. 

925. Ind.—New York Cent. R. Co. v. Glad, 179 
N.E2d 571, 242 Ind. 450. 

93. Minn.—^Armstrong v. Mailand, 284 N.W.2d 343, 
11 A.L.E 4th 583. 

Wash.—Langan v. Valicoptere, Inc., 567 P.2d 218, 88 
Wash.2d 855. 
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96. Ariz.—CJ5. quoted in (Conner v. State, 436 P.2d 
917, 921, 7 Ariz.App. 139. 

96.5. Cal.—Fireman’s Fund Ins. Co. v. Security Pac. 
Nat Bank, 149 Cal.Rptr. 883, 85 CA.3d 797. 
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- 11. La.—Eubanks v. Gore, App., 269 So.2d 258. 

‘'Negligent misrepresentation” is a 
false statement made without a rea¬ 
sonable basis. 

19.5. U.S.—Falls Sand & Gravel Co, v. Western Con¬ 
crete, Inc., D.CMont., 270 F.Supp. 495. 

Negligent misrepresentation is an 
action upon which relief can be grant¬ 
ed, it is a tort determined by the gener¬ 
al principles of the law of negligence 
and it is an action separate from the 
action of fraud or deceit. 

19.10. Md.—Martens (Chevrolet, Inc. v. Seney, 439 
A.2d 534, 292 Md. 328. 

N.M.—Maxey v. Quintana, 499 P.2d 356, 84 N.M. 38, 
cert den., App., 499 P.2d 355, 84 N.M. 37. 

Distinguished from intentional fraud 

m.—Luciani v. Bestor, 436 N.E.2d 251, 62 Ill.Dec. 501, 
106 m.App.3d 878. 

Tantamount to actual fraud 
Fla.—Ostreyko v. B. C. Morton Organization, Inc., 
App., 310 So.2d 316. 

20. U.S.—CJ5. quoted in Sandoval v. Mitsui Sempa- 
ku K.K. Tokyo, D.C.C:anal Zone, 313 F.Supp. 
719, 722. Affd. in part, revd. in part on oth. 
grds., C.A.. 460 F.2d 1163. 

22. Ohio—DcLuca v, Bowden, 329 RE2d 109, 42 
Ohio St.2d 392, 71 0.0.2d 375. 
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235. Duty of both parties 

Mo.—Wells V. Wachtclbom, App., 410 S.W.2d 558. 

“Breach of warranty” and act of 
negligence are synonymous as regards 
liability, differing primarily in their re¬ 
quirements of proof.^^ *° 

25.10. N.Y.—Guarino v. Mine Safety Appliance Co., 
255 N.E2d 173, 25 N.Y,2d 460, 306 N.Y.S.2d 
942, 44 A,L.E3d 467. 

§ 2(1). In General 

27. U.S.—Sides v. Echard Mach. Works, Inc., C.A. 
Va., 406 F2d 445. 

Cline v. U.S., D.C.Ariz., 273 F.Supp. 890, affd., 
C.A., 410 F,2d 1337—Sawyer v. U.S., D.C.N.Y., 
297 ESupp. 324, affd., C.A., 436 F.2d 640—Turner 
v. Southern Ry. Co., D.C.Ga., 46 F.ED. 71— 
Thinguldstad v. U.S., D.C.Ohio, 343 F.Supp. 551— 
Sanbutch Properties, Inc. v. U.S., D.C.C^., 343 
F.Supp. 611. 

Ala.—Calvert Fire Ins. Co, v. Green, 180 So.2d 269, 
278 Ala. 673—Stockl^ v. Alabama Power Co., 220 


So.2d 605, 283 Ala. 664—^Sammons v. Gamer, 222 
So.2d 717, 284 Ala. 131—Tyler v. King, 249 So.2d 
821, 287 Ala. 162. 

Alaska—Larman v. Kodiak Elec. Ass’n, 514 P.2d 1275. 

Ariz.—Massengill v. Yuma Ck)unty, 456 P.2d 376, 104 
Ariz. 518, 41 A.L.E3d 692. 

Safeway Stores, Inc. v. Cone, 406 P.2d 869, 2 
Ariz.App. 151—Peterson v. Feldman, 436 P.2d 
169, 7 Ariz.App. 75—Hersey v. Salt Ever Valley 
Water Users’ Ass’n,. 458 P.2d 525, 10 Ariz.App. 
321. 

Cal.—^DeArmond v. Southern Pac. Co., 61 CM.Rptr. 
844, 253 C.A.2d 648. 

Colo.—Arapahoe Land Title, Inc. v. Contract Financ¬ 
ing, Limited, 472 P.2d 754, 28 CJolo.App. 393— 
Heagy v. City and County of Denver, App., 472 
P.2d 757. 

D.C.—Morrison v. MacNamara, App., 407 A.2d 555. 

Fla.—Simon v. Tampa Elec. Co., App., 202 So.2d 209— 
Cjr.S. quoted in Peeler v. Independent Life & Acc. 
Ins. Co., App. 206 So.2d 34, 36. 

Idaho—Whitt v. Jamagin, 418 P,2d 278, 91 Idaho 181, 
91 A.L.E3d 170. 

Ill,—O’Fallon Development Co. v. City of O’Fallon, 356 
N.E.2d 1293, 2 lU.Dec. 6, 43 Ill.App.3d 348, app. 
after remand 389 N.E2d 677, 27 IlLDec. 613, 71 
Ill.App.3d 220. 

Ind.—^Thompson v. Owen, 218 N.E.2d 351, 141 Ind. 
App. 190—^Taylor v. Indiana Bell Tel. Co., 262 
N.E.2d 399, 147 Ind.App. 507. 

Ky.—^Williams v. Ehman, 394 S.W.2d 905. 

La.—Ford v. Knight, App., 337 So.2d 1225. 

Md.—Peroti v. WUliams, 267 A.2d 114, 258 Md. 663. 

Mo.—Consumers Co-op. Ass’n v. McMahan, 393 
S.W.2d 552—Nichols v. Blake, 418 S.W.2d 188. 

Lawson v. Commercial Carriers, Inc., App., 399 
S.W.2d 236—C.J.S. cited in Stevens v. Wettciau 
Foods, Inc., App., 501 S.W.2d 494, 498-M:JJS. 
cited in Searcy v. Neal, App., 509 S.W.2d 755, 760, 
app. after remand 549 S.W.2d 602. 

N.J,—Muller Fuel Oil Co. v. Insurance Co. of North 
America, 232 A.2d 168, 95 N.J.Super. 564. 

N.Y.—Nieves v. Manhattan and Bronx Surface Transit 
Operating Authority, 297 N.Y.S.2d 743, 31 A.D.2d 
359, app. den. 250 N.E.2d 253, 24 N.Y.2d 1030, 
302 N.Y.S.2d 852. 

Mennella v. Schork, 267 N.Y.S.2d 428, 49 
Misc.2d 449. 

N.C.—Lentz v. Gardm, 241 S.E.2d 508, 294 N.C. 425. 

N.D.—Brauer v. James J. Igoc & Sons Cbnst., Inc., 186 
N.W.2d 459. 

S.D.—Blumhardt v. Hartung, 283 RW.2d 229. 

Tenn.—Hastings v. Smith, 443 S.W.2d 436, 223 Term. 
142. 

Tex.—Rodriquez v. Carson, CSv.App., 519 S.W.2d 214, 
err. ref. no rev. err. 

Wis.—Coffey v. City of Milwaukee, 247 N.W.2d 132, 74 
Wis.2d 526. 

Similar statements of elements of actionable 
negligence 

U.S.—Ward v. Hobart Mfg. Co., C.A.Miss., 450 F.2d 
1176. 

Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 1327, 17 
Ariz. App. 120. 

Cal.—Premo v. Grigg, 46 Cal.Rptr. 683, 237 C.A.2d 
192. 

Colo.—Franklin v. Wilson, 422 P.2d 51, 161 Colo. 334. 

Ga.—Chamberlain v. Rycroft, 151 S.E2d 172, 114 Ga. 
App. 292. 

Idaho—Brizendine v. Nampa Meridian Irrigation Dist., 
548 P.2d 80, 97 Idaho 580. 

Ind.—Palmer v. State, 363 N.E.2d 1245, 173 Ind.App. 
208. 

Ky.—Illinois Cent. R.R. v. Vincent, 412 S.W.2d 874. 

Mich.—Roulo v. Automobile Club of Mich., 192 
N.W.2d 237, 386 Mich. 324. 

Mo.—^Anderson v. Robertson, App., 402 S.W.2d 589— 
Chuning v. Calvert, App., 452 S.W.2d 580- 

Neb.—Wilbur v, Schweitzer Excavating Co., 148 
N.W.2d 192, 181 Neb. 317. 

N.M.—Archibeque v. Homrich, 543 P.2d 820, 88 N.M. 
527. 
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N.C—Williams v. Wachovia Bank & Trust Co, 233 
S.E.2d 589, 292 N.C 416. 

Ohio—Feldman v. Howard, 226 N.E.2d 564, 10 Ohio 
St.2d 189. 

Tenn.—Shouse v. Otis, 448 S.W.2d 673, 224 Tenn. 1. 

Combs V. Rogers, 450 S.W.2d 605, 60 Tenn.App. 
689—Garrett v. McConkey, 466 S.W.2d 498, 62 
Tenn.App. 591, 

Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc., Civ.App., 393 S.W.2d 629, err. ref. no 
rev. err. 

Va.—Jordan v. Jordan, 257 S.E.2d 761, 220 Va. 160. 

Wash.—Rosendahl v. Lesourd Methodist Church, 412 
P.2d 109, 68 Wash.2d 180. 

Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc, 459 P.2d 79, 1 Wash. 
App. 39. 

Wis.—Thomas v. Kells, 191 N.W.2d 872, 53 Wis.2d 
141. 
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28. Ill.—Phillips V. J. F. Martin Cartage Co., 356 
N.E.2d 1237, 1 IU.Dec. 904. 42 IU.App.3d 890. 

28.5. U.S.—Ozark Air Lines, Inc. v. Larimer, C.A. 
Iowa, 352 F.2d 9—Simpson v. Skelly Oil Co., 
C.A.Iowa, 371 F.2d 563. 

Ariz.—Tucson Rapid Transit Co. v. Toed, 414 P.2d 
179, 3 Ariz.App. 330. 

lU.—FancU v. Q.S.E. Foods, Inc., 328 N.E.2d 538, 60 
ni.2d 552. 

Kan.—Gobin v. Globe Pub. Co., 531 P.2d 76, 216 Kan. 
223, app. after remand 620 P.2d 1163, 229 Kan. 1, 
and 649 P.2d 1239, 232 Kan. 1, 36 A.L.R. 4th 797. 

Neb.—^Wees v. Creighton Memorial St. Joseph’s Hospi¬ 
tal, 231 N.W.2d 570, 194 Neb, 295. 

N.Y.—Toner v. Constable, 306 N.Y.S.2d 323, 61 
Misc.2d 586, mod. on oth. grds. 307 N.Y.S.2d 231, 
61 Misc.2d 591. 

N.C.—Ormond v. Crampton, 191 S.E2d 405, 16 N.C. 
App. 88, 67 A,L.R.3d 754, cert den. 192 S.E2d 
194, 282 N.C. 304. 

28.10. lU,—Driscoll v. C. Rasmussen Corp., 219 
N.E2d 483. 35 Ill,2d 74. 

La.—^Larkin v. U.S. Fidelity & Guaranty Co., App., 258 
So.2d 132—Hero Lands Co. v. Texaco, Inc., App., 
296 So.2d 345, remd.. Sup., 310 So.2d 93. 

N.Y.—Pagan v. Goldberger, 382 N.Y.S.2d 549, 51 
A.D.2d 508. 

Wis.—Greiten V. LaDow, 235 N.W.2d 677, 70 Wis.2d 
589. 

29. La,—Chase v. Dunbar, App., 185 So.2d 563, writ 
ref. 187 So.2d 738, 249 La. 572, and 187 So.2d 
738, 249 La, 573, and 187 So.2d 739, 249 La. 574. 

In a proper case negligence may be 
so gross as tx) take the place of a 
deliberate intention to work a fraud.^®-^ 

30.5. N.Y.—Moser v. Spizzirro, 295 N.Y.S.2d 188, 31 
A.D.2d 537, affd. 252 N.E2d 632, 25 N.Y.2d 941, 
305 N,Y.S.2d 153. 

§ 2(2). -Test of Actionable Neg¬ 

ligence 

31, N.C.—Edens v. Adams, 165 S.E.2d 68, 3 N.C. 
App. 431. 

S.D.—Northwestern BeU Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Use of excessive force 

Fla.—^WUliams v. Cotton, App., 346 So.2d 1039. 
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33. U.S.—Sanbutch Properties, Inc. v. U.S., D.CCal., 
343 F.Supp. 611. 

Minn.—Jacobs v. Draper, 142 N.W.2d 628, 274 Minn. 

no. 

35. Colo.—Jenkins v. Bramlcy Earth Moving Co., 
App., 497 P.2d 1271. 

Mo.—^Niemezyk v. Burleson, App., 538 S.W.2d 737. 

Mont.—^Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 


37. U.S.—Ozark Air Lines, Inc. v. Larimer, C.A. 
Iowa, 352 F.2d 9. 

CaL—Wingfield v. Fielder, 105 Cal.Rptr. 619, 29 
CA.3d 209. 

§ 2(3). -Lack of Care 

38. N.Y.—Reitano v. Dobbs, 295 N.Y.S.2d 573, 31 
A.D.2d 104, affd. 254 N.E.2d 222, 25 N.Y.2d 612, 
306 N.y.S.2d 3. 

39. Cal.—^Beauchamp v. Los Gatos Golf Course, 77 
Cal.Rptr. 914, 273 CA.2d 20. 
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42.5. Ga.—Hieber v. Watt, 165 S.E2d 899, 119 Ga. 
App. 5. 

§ 2(4). -Risk; Danger 

42.50. Ariz.—^Tucson Rapid Transit Co. v. Toed, 414 
P.2d 179, 3 Ariz.App. 330. 

D.C.—Becker v. Colonial Parking, Inc., C A., 409 F.2d 
1130, 133 U.S.App.D.C. 213. 

43. U.S.—Raritan Trucking Corp. v. Aero Command¬ 
er, Inc., C.A.N.J., 458 F.2d 1106, 

Dorsey v. Yoder Co., D.CPa., 331 F.Supp. 753, 
affd., C.A., 474 F.2d 1339, two cases. 

D.C.—Becker v. Colonial Parking, Inc., C.A., 409 F.2d 
1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 125. 

III.—Beccue v. Rockford Park Dist., App., 236 N.E.2d 
105, 94 Ill.App.2d 179—Boyd v. l^cine Currency 
Exchange, Inc., 289 N.E.2d 218, 8 Ill.App.3d 140, 
revd. on oth. grds. 306 N.E2d 39, 56 lU.Zd 95. 

La.—Pierre v. Allstate Ins. Co., 242 So.2d 821, 257 La. 
471. 

Me.—Wing v, Morse, 300 A.2d 491. 

N,H.-<^nt V. Porietis, 225 A.2d 179, 107 N.H. 463. 

N.Y.—Kulaga v. State, 322 N.Y.S.2d 542, 37 A.D.2d 
58, affd. 290 N.E.2d 437, 31 N.Y.2d 756, 338 
N.Y.S.2d 436. 

Wis.—Young V. Anaconda Am. Brass Co., 168 N.W.2d 
112, 43 Wis.2d 39. 

Unreasonable risk of harm through acts of third 
person 

Ariz.—Massengill v. Yuma County, 451 P.2d 639, 9 
Ariz. App. 281, vac. 456 P.2d 376, 104 Ariz. 518,41 
A.L.R.3d 692. 

44. Mich.—Samson v, Saginaw Professional Bldg., 
Inc., 205 N.W.2d 833,44 Mich.App. 658, affd. 224 
N.W.2d 843, 393 Mich. 393. 

Neb.—^Johnson v. Munidpal University of Omaha, 187 
N.W.2d 102, 187 Neb. 24. 

Tex,—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref 
no rev. err. 

45. Ky.—Mackey v. SpradUn, 397 S.W.2d 33. 

Risk not increased 

Pa.—^DeJesus v. Liberty Mut Ins. Co., 223 A.2d 849, 
423 Pa. 198. 

§ 2(5). -Capacity of Person 

Charged 

An adult who is of low mentality but 
not insane is held to the same standard 
of care as a person of greater intel¬ 
lect.'^'^*’ 

47.5. Va.—Wright v, Tate, 156 S.E2d 562, 208 Va. 
291. 

§ 2(6). -Omission or Commis¬ 

sion 
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48. Ark.—DolUns v. Hartford Acc. & Indem. Co., 
477 S.W.2d 179, 252 Ark. 13. 

49. Ind.—^White v. Evansville Am. Legion Home 
Ass’n, App., 207 N.E.2d 820, supers.. Sup., 210 
N.E.2d 845. 

50. Alaska—Transamerica Title Ins. Co. v. Ramsey. 
507 P.2d 492. 
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Miss.—CJ.S. quoted in Western Sur. Co. v. State for 
Use and Benefit of Seals, 330 So.2d 573, 576, 577. 

51. U.S.—Sharpe v. Grindstaff, D.C.N.C., 329 
F.Supp. 405. 

lU.—^Hardware State Bank v. Cotner, 302 N.E2d 257, 
55 I11.2d 240. 

La.—^HaU v. Safeco Ins. Co., App., 374 So.2d 715, writ 
den.. Sup., 378 So.2d 431. 

N.J.—Lamendola v. MizeU, 280 A.2d 241, 115 NJ.Su- 
pcr. 514. 

N.Y.—Walsh v. Ford Motor Co., 335 N.Y.S.2d 110, 70 
Misc.2d 1031. 

N.C—Moore v. Moore, 150 S.E2d 75, 268 N.C 110. 
Hull v. Winn-Dixie Greenville, Inc., 175 S.E2d 
607, 9 N.C.App. 234. 

Acts or omissions 

Mo.—Westerhold v. Clarroll, 419 S.W.2d 73. 

No liability for nonfeasance 
Mass,—^Desmarais v. Wachusett Regional School Dist, 
276 N.E.2d 691, 360 Mass. 591. 

Knowledge not itself an act or omission 

Mo.—Todd V. Watson, 501 S.W.2d 48. 
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53. Mass.—Desmarais v. Wachusett Regional School 
Dist, 276 N.E2d 691. 360 Mass. 591. 

53.5. limited to special relationships 

Cal.—Mikialian v. City of Los Angeles, 144 Cal.Rptr. 
794, 79 C.A.3d 150. 

54. N.C—Moore v. Moore, 150 S.E.2d 75, 268 N.C 
110—Dunning v. Forsyth Warehouse Co., 158 
S.E.2d 893, 272 N.C 723. 

§ 2(7). -Illegality; Compliance 

with Law 
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63. U.S.—^Alman Bros. Farms & Feed Mill, Inc. v. 
Diamond Laboratories, Inc., C.A.Miss., 437 F.2d 
1295. 

Pa.—Berkebile v. Brantly Helicopter Corp., 281 A.2d 
707, 219 Pa.Super. 479. 

65. La.—Southern Natural Gas Co. v. Gulf Oil Corp., 
App., 320 Sp.2d 917, cert. den. 324 S6.2d 812. 

69. Md.—Leonard v. Sav-A-Stop Services, Inc., 424 
A.2d 336, 289 Md. 204. 

70. U.S.—^Hageman v. Signal L.P. Gas, Inc, CA. 
Ohio, 486 F.2d 479. 

Old.—Transport Indem. Co. v. Page, 406 P.2d 980. 
Utah—Warden v. Jerman, 423 P.2d 485, 18 Utah 2d 
359. 

Compliance with regolation as mere evidence of 
due care 

Nev.—Price v. Sinnott, 460 P.2d 837, 85 Nev. 600. affd. 
517 P.2d 1006, 90 Nev. 5. 

§ 2(8). -Judgment, Good Faith, 

and Attentiveness 
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73. In Louisiana 

(3) Other statements. 

La.—Charbonnet v. Ochsner, App., 236 So.2d 86, affd. 

246 So.2d 844, 258 La. 507. 

81. Tex.—Whatley v. K-Mart Discount Stores, Civ. 
App., 451 S.W.2d 568, err. ref no rev. err. 

§ 2(9). -Possibility of Safer 

Method 
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83. U.S.—Ozark Air Lines, Inc. v. Larimer, C.A. 
Iowa, 352 F.2d 9. 

Great weight 

La.—Stewart v. Gibson Products of Natchitoches Parish 
Louisiana, Inc., App., 3(X) So.2d 870. 

86.5. U.S.—^Hamer v. Somerset Steel Erection Co.. 
D^CW.Va., 284 F.Supp, 553. 
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§ 3. Intent and Volition 

87. U.S. — ^Falls Sand A Gravd Co, v. Western Con¬ 
crete, Inc., D.C.Mont, 270 F.Snpp, 495. 

Ariz.— CJJS. dted bi Globe Indem. Co. v. Blomfield, 
562 P.2d 1372, 1374, 115 Ariz. 5. 

Fla—^Bootfa V. Mary Carter Paint Co., App., 182 So.2d 
292, a{^. after remand 202 So.2<i 8. 

Ky.—^Eavert v. Steinberg, 479 S.W,2d 588. 

Tex —CJjS. quoted at great lengtii in Fulmer v. Rider, 
App., 635 S.W.2d 875, 881, err. ref. n.r.e- 
City of Dallas v. Brown, Civ.App,, 475 S.W.2d 
833. 

Difiiereiice of degree 

Fla—Spivey v. Battaglia, 258 So.2d 815. 

89. NX—CJ.S. qnoted in Price V. Phillips, 218 
167, 169, 90 NXSaper. 480. 

N.Y.—^Federation Chemicals, Limited v. Chemical 
Const Corp., 297 N.Y.S.2d 398, 31 A.D.2d 799, 
affd. 261 N.E2d 269,27 N.Y.2d 564, 313 N.Y.S.2d 
129. 
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90. Mass.—Sabatincm v. Butler. 296 N.E.2d 190, 363 
Mass. 565. 

95. Ind—Wyant v. Lobdell, App., 277 N.E.2d 595, 
150 IndJ^pp. 675. 

97. Fla.—^Booth V, Mary Carter Paint Co., Aj^., 182 
So.2d 292, app. after remand 202 So.2d 8. 

FrUodly nnsolidted hug 

Ga—^Mvey v. Battaglia, 258 So.2d 815. 

98. La—Oliver v. Capitano, App., 405 So.2d 1102, 
writ den., Sup.. 407 So.2d 731. 734. 

Tex.—^North Side State Bank v. Hunter, Civ.App., 452, 

S.W.2d 34, err. ref no rev. ea. 

1. UJS.—Jones v. Wittenberg University, C.A.Ohio, 

534 F.2d 1203. 

Miedu—Carreras v. Honeggers & Co., Inc., 244 N.W.2d 
10, 68 hGch.App. 716. 

IntentkHud act 

Tex.—Dartez v. Gadbois, Civ.App., 541 S.W.2d 502. 

2. Mo.— QJS. quoted in Kuhlman v. Rowald, App,, 

549 S.W.2d 583, 584. 

N.Y.—Jones v. Kent, 312 N.Y.S.2d 728, 35 A.D.2d 622. 
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23. Mo.—Ballew v. Aidlo. 422 S.W,2d 396. 

§ 4(1). Dirty to Person Iidured 

6 . U.S.—Franklin v. U.S., CA.ni., 342 F.2d 581, cert, 
den. 86 S.Ct 51, 382 U,S. 844, 15 L.Ed,2d 84— 
Roberson v. U.S., C.A.Ariz., 382 F.2d 714—San- 
dicz V. U.S., CA.N.M., 506 F.2d 702—Karpovs v. 
Stine of Miss., CA.Mis8., 663 F.2d 640. 

Prosdi v. Yale, D.CMich.. 306 F.Supp. 524. 
Alarr-Bryant v. Moriq^, 406 SpXd 394. 

Ariz.—Kreisman v. Thomas, 469 P.2d 107, 12 Ariz. 
App. 215—Bamum v. Rural Fire Protection Co., 
537 PJd 618, 24 Ariz.App. 233. 

Cal.—^Derridc v. Ontario Community Hoqntal, 120 Cal. 
Rptr. 566, 47 CA.3d 145. 

Colo.—Baird v. Power Rental Equipment, Inc., 533 
P.2d 94L 33 ColoApp 299. Affd., Sup., 552 P.2d 
494, 191 Colo. 319. 

Conn.—Frankoyitdi v. Burpm, 440 A.2d 254, 185 
Conn. 14. 

Dd.—Williams v. Williams, 369 A.2d 669. 

Fla—^ModKn v. City of Miami Beach, 201 So.2d 70. 
Florida Rrst Nat Baidc Jadcsonville v. City of 
Jacks<mville, App., 310 So.2d 19, writ discharged. 
Sup., 339 So.2d 632. 

Ga—Slaughter v. Slaughter, 177 S.B^ 119, 122 Ga 
App. 374. 

Hawtui—Namauu v. City and County of Honolulu, 614 
P.2d 943, 62 Haw. 358. 

DL—Fandl v. Q.S.E. Foods, Inc., 328 N.E2d 538, 60 
IlL2d 552. 

Kay v. Ludwick, 230 N,E.2d 494, 87 Ill.App.2d 
114—^Bnmsfeld v, Mineola Hotel and Restau^t, 


Inc., 1 Dist., 456 N.E2d 361, 74 ni.Dec. 859, 119 
Ill.App.3d 337. 

Ind.—Roberts v. Indiana Gas & Water Co., 218 N.E2d 
556, 140 Ind.App. 409—Chicago, S.S. & S.B.E Co. 
V. Sagala, 221 N.E2d 371, 140 Ind.App. 650. 

Iowa—Wilson v. Nepstad, 282 N.W.2d 664. 

Kan.—^Elliott v. Chicago, R.L & P.E Co., 454 P.2d 
124, 203 Kan. 273—George v. Erasing, 477 P.2d 
983, 206 Kan. 221—DtirfUnger v. Artiles, 673 P2d 
86, 234 Kan. 484, ans. to certified ques. conf to 
727 F.2d 888. 

La—Stewart v. Gibson Products Co. of Natchitoches 
Parish Louisiana, Inc., App., 300 So.2d 870. 

Me.—Jamieson v. Lewiston'-Gorham Raceways, Inc., 
261 A.2d 860. 

Mich.—Andrews v. Insurance Co. of North America, 

230 N.W.2d 371, 60 Mich.App. 190, on remand 

231 N.W.2d 645, 394 Mich. 464. 

Minn.—Rasmussen v. Prudential Ins. Co., 152 N.W.2d 
359, 277 Minn. 266. 

Miss.—Stanley v. Morgan A Lindsey, Inc., 203 So.2d 
473. 

Mo.—Dix V. Motor Market, Inc., App., 540 S.W.2d 
927. 

Mont—^Riefflin v. Hartford Steam Boiler Inspection & 
Ins. Co., 521 P.2d 675, 164 Mont. 287. 

Neb.—CJJS. cited in Wilbur v. Schweitzer Excavating 
Co., 148 N.W.2d 192, 194, 181 Neb. 317—Root v. 
School Dist No. 25 of Custer County, 169 N.W.2d 
464, 184 Neb. 570—Geer Co. v. Hall County Air¬ 
port Authority, 225 N.W.2d 32, 193 Neb. 17. 

Nev.—Mangeris v. Gordon, 580 P.2d 481, 94 Nev. 400. 

NX—Carrigan v. Roussell, 426 A.2d 517, 177 N.J.Su- 
per. 272. 

N.M.—Neff V. Woodmen of World Life Ins. Soc., App., 
529 P.2d 294, 87 N.M. 68. cert. den. 529 P.2d 274, 
87 N.M. 48. 

N.Y,—Dashinsky v. Sander, 301 N.Y.S.2d 876, 32 
A.D.2d 382—DeAngelis v. Lutheran Medical Cen¬ 
ter, 445 N.Y.S.2d 188, 84 A.D.2d 17, affd. 449 
N.E.2d 406, 58 N.Y.2d 1053, 462 N.Y.S.2d 626. 

N.C.—Meyer v. McCarlcy & Co., Inc., 215 S.E.2d 583, 
288 N.C. 62. 

Okl.—Brown v. C. H. Guernsey & Co., App., 533 P.2d 
1009. 

Or.—Sandwell Intern. Inc. v. American Can Co., 614 
P.2d 620, 47 Or.App. 429. 

S.D.—Ecklund v. Barrick, 144 N.W.2d 605, 82 S.D. 
280—^Waggoner v. Midwestern Development, Inc., 
154 N.W.2d 803, 83 S.D. 57. 

Tenn.—Cleveland Wrecking Co. v. Butler, 421 S.W.2d 
380, 57 TenitApp. 570. 

Tex,—Rabb v. Coleman, 469 S.W.2d 384. 

Reeves County Gas Co. v. Church, Civ.App., 
464 S.W.2d 489—B & C Const. Co. v. Grain 
Handling Cotp., QvApp., 521 S.W.2d 98. 

Vt.—Guilmette v. Alexander, 259 A.2d 12, 128 Vt 
116—^Thurber v. Russ Smith, Inc., 260 A.2d 390, 
128 Vt 216. 

Wash.—Burton v. Douglas Cpunty, 539 P.2d 97, 14 
Wash. App. 151. 

Wis.—Fitzgerald v. Ludwig, 165 N.W.2d 158, 41 
Wis.2d 635. 

Wya—Maxted v. Pacific Car & Foundry Co., 527 P.2d 
832. 

Duty prescribed by law 

U.S.—MacLean v. Parkwood, Inc., D,C.N.H., 247 
F.Supp. 188, affd., C.A., 354 F.2d 770. 

Mich.—Holloway v. Martin Oil Service, Inc., 262 
N.W.2d 858, 79 Mich-App. 475. 

Surreillance 

N.J.—Devlin v. Greiner, 371 A.2d 380, 147 N.J.Super. 
446. 

Question of law or fact 

Mich.—^Robeitsmi v. Swmddl-Diesslcr Co., 267 
N.W.2d 131, 82 MidtApp. 382. 

Duty to make disclosure 

Tex.—Cobb v. Thomas, CivApp., 565 S.W.2d 281, err. 
ref n.r.e. 
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Public policy considerations 
Cal.—Elam v. College Park Hospital, 183 Cal.Rptr. 156, 
132 C.A.3d 332. 

page 476 

7. U.S.—Franklin v. U.S., CAUL, 342 F.2d 581, cert 

den. 86 S.a. 51, 382 U.S. 844, 15 L.Ed.2d 84— 
Sanchez v. U.S., C.A.N.M., 506 F.2d 702. 

Ala.—Smith v. Blankenship, 440 So.2d 1063. 

Cal.—McGarvey v. Pacific Gas A Elcc. Co., 95 Cal. 
Rptr. 894, 18 C.A.3d 555. 

m—Lusietto V. Kingan, 246 N.E.2d 24, 107 Ill.App.2d 
239. 

Tex.—McGuire v. Overton Memorial Hospital, Qv. 
App., 514 S.W.2d 79, err ref no rev. err.. Sup., 518 
S.W.2d 528. 

W.Va.—C.JJS. dted in Atkinson v. Hannan, 158 S,E.2d 
169, 173, 151 W.Va- 1025—^Parsley v. General 
Motors Acceptance Corp., 280 S.E2d 703. 

Absent special relationship no duty to control 
conduct of another 

Cal.—Rosales v. Stewart, 169 Cal.Rptr. 660,113 C.A.3d 
130. 
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8. Ala.—CJ.S. dted in McCorkle v. State, Cr.App., 

446 So.2d 684, 686. 

Alaska—Howarth v. Pfeifer, 443 P.2d 39. 

Ariz.—^Wright v. Demeter, 442 P.2d 888, 8 Ariz-App. 
65. 

CaL—Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20—Oakes v. Geigy Agr. 
Chemicals, 77 Cal.Rptr. 709, 272 C.A2d 645—Lu¬ 
cas V, Southern Pac. ER., 96 Cal.Rptr. 356, 19 
C.A.3d 124. 

N.J.—Davi V. Cabana Pools, Inc., 343 A2d 478. 135 
N.J.Supcr. 372. 

N.M.—Latimer v. Qty of Qovis, 495 P.2d 788, 83 
N.M. 610. 

N.C.—Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E.2d 53, 266 N.C. 134. 

Okl.—Buck V, Del Qty Apartments, Inc., 431 P.2d 360. 

Duty not shown 

Mich.—^mith v. Allendale Mut. Ins. Co., 261 N.W.2d 
561, 79 Mich.App. 351, affd. 303 N.W.2d 702, 410 
Mich. 685. 

Or.-McDonald v. Title Ins. Co. of Oregon, 621 P.2d 
654, 49 Or.App. 1055. 
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9. U.S.—Carter v. Taylor Diving & Salvage Co., D.C. 

La., 341 F.Supp. 628, affd., C.A., 470 F.2d 995. 
Ala.—CJ,S. dted in McCorkle v. State, Cr.App., 446 
So.2d 684, 686. 

Cal.—Cemtini v. Western Title Ins. Co., 115 CaLRptr. 
257, 40 C.A3d 536. 

m—Warchol v. Oty of Chicago, 393 N.E,2d 725, 30 
DLDec. 689, 75 DLApp.Sd 289. 

La.—Callais v. Allstate Ins. Co., 334 So.2d 692. 

Patrick v. Incaprera, App. 4 Qr., 413 So.2d 192, 
writ den., Sup., 420 So.2d 172. 

Or.—^Bremien v. City of Eugene, 591 P.2d 719, 285 Or. 
401. 

Wis.—Vonasek v. Hirsch A Stevens, Inc., 221 N.W.2d 
815, 65 Wis.2d 1. 

No duty to warn of danger obvious to both 

Cal.—Marshall v. United Airiines, 110 CalJR.ptr. 416, 
35 C.A.3d 84. 

La.—Bell v. Marriott Hotels, Inc., App. 4 Cir., 411 
So.2d 687, writ den.. Sup., 413 So.2d 908. 

The subjective belief of a defendant is 
not relevant to the issue of his negli¬ 
gence; it is the objective test which 
determines whether one has breached 
his duty of care to another.^ ’ 

9.5. Wash—Bartlett V. Hantover, 526 P.2d 1217, 84 
Wash.2d 426. 
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10, U.S.—^John B. White, Inc. v. Providence Wash¬ 
ington Ins. Co., D.C.Pa., 329 F.Supp. 300—Has- 
san V. Hartford Ins. Group, D.C.Del., 373 F Sunn 
1385. 

AJa.—Ranger Ins. Co. v. Hartford Steam Boiler Inspec¬ 
tion and Ins. Co., 410 So.2d 40. 

Cal.—Connor v. Great Western Sav. & Loan Ass’n, 73 
Cal.Rptr. 369, 447 P.2d 609, 69 C.2d 850, 39 
• A.L.R.3d 224. 

Skerlec v. Wells Fargo Bank, Nat. Ass’n, 96 
Cal.Rptr. 434, 18 C.A.3d 1003. 

Conn.—Neal v. Shiels, Inc., 347 A.2d 102, 166 Conn. 3. 
Fla.—Kaufman v. A-1 Bus Lines, Inc., App., 363 So.2d 
61. 

Ga.—Ferrell v. Haas, 220 S.E.2d 771, 136 Ga.App. 274. 
La.—Lea v. Baumann Surgical Supplies Inc., App., 321 
So.2d 844, writ den. 325 So.2d 279, two cases. 
Minn.—Kronzer v. First Nat. Bank of Minneapolis, 235 
N.W.2d 187, 305 Minn. 415. 

Mont—Green v, Hagele, 595 P.2d 1159, 182 Mont. 
155. 

N.H.—Sousa V. State Sweepstakes Commission, 401 
A.2d 1067, 119 N.H- 283. 

N.J.—McIntosh v. Milano, 403 A.2d 500, 168 N.J.Su- 
per. 466. 

Ohio—Steiner v. City of Lebanon, 318 N.E2d 853, 40 
Ohio App.2d 219. 

Tex.—^Jackson v. Associated Developers of Lubbock, 
Civ.App., 581 S.W.2d 208, err. ref. no rev. err. 

No duty to warn of spouse’s propensities 

N.J.—Rozycki by Rozycki v. Peley, 489 A.2d 1272, 199 
N.J.Super. 571. 

11. U.S.—Felder v. Great Am. Ins. Co., D.C.S.C., 260 
F.Supp. 575—Somlo v. U.S., D.C.IU., 274 F.Supp. 
827, affd., C.A., 416 F.2d 640, cert. den. 90 S.Ct. 
1122, 397 U.S. 989, 25 L.Ed,2d 397—Johnson v. 
Aetna Cas. & Sur. Co., D.C.Fla., 339 F.Supp. 
1178—^John B. White, Inc. v. Providence Wash¬ 
ington Ins. Co., D.CPa., 329 F.Supp. 300—Coco 
V. Winston Industries, Inc., D.C.Lau, 383 F.Supp. 
405. 

Ala.—Calvert Fire Ins. Co. v. Green, 180 So.2d 269, 
278 Ala. 673. 

Cal.—Stopp V. Mutual of Omaha Ins. Co., 84 Cal.Rptr. 
344, 4 C.A.3d 239—Banerian v. O’Malley, 116 
Cal.Rptr. 919, 42 C.A.3d 604. 

Colo.—^Burchinal v. Gregory, 586 P.2d 1012, 41 Colo. 
App. 490. 

Fla.—Navajo Circle, Inc. v. Devdopment Concepts 
Corp., App., 373 So.2d 689. 

Ga.—Porch v. Wright, 156 S.E.2d 532, 116 Ga.App. 
138. 

IlL—Figarelli v. Ihde, 351 N.E.2d 624, 39 Ill.App.3d 
1023. 

La.—^Payton v. St. John, App., 188 So.2d 647—Fcmon 
V. Capital Bank & Trust Co., App., 190 So.2d 504. 
Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Gardner v. Warren Bank, 165 N.W.2d 869, 14 
Mich.App. 548—Royal v. McNulty, 170 N.W-2d 
313, 17 Mich.App. 713. 

Mo.—Graham v. Conner, App., 412 S.W.2d 193. 

Mont—Schafer v. State, Dept, of Institutions, 592 P.2d 
493, 181 Mont. 102. 

Nev.—Turney v. Sullivan, 516 P.2d 738, 89 Nev. 554. 
N.M,—^Arapahoe Land Title, Inc. v. Contract Financ¬ 
ing, Limited, 472 P.2d 754, 28 Colo.App. 393. 
N.Y.—^Nussbaum v. Lacopo, 265 N,E2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

N.C—Hoggard v. Umphlett, 268 S.E.2d 882, 48 N.C. 
App, 397. 

N.D.—Mikkdson v. Risovi, 141 N.W.2d 150. 

Or,—^Bassick v. Portland General Elec. Co., 426 P.2d 
450, 246 Or. 498. 

Pa.—Boyce v. U.S. Sted Corp., 285 A2d 459. 446 Pa. 
226. 

Neyman v. Soutter, 205 A.2d 685, 205 PaSuper, 
8, affd. 209 A.2d 430, 417 Pa. 634. 

S.D.—Snyder v- First Federal Sav. and Loan Ass’n of 
Rapid City, 241 N.W.2d 725, 90 S.D. 440. 


Tex.—Shell Oil Co. v. Mahler. Civ.App., 385 S,W.2d 
684, err. ref. no rev. err.—Shell Oil Co. v. Peder, 
Civ.App., 465 S.W.2d 839. 

Vt—Micahzzi v. Munger, 360 A.2d 89, 134 Vt. 383. 

Wash.-Collins v. Bodng Co., 483 P.2d 1282, 4 Wash. 
App. 705, 46 AL.R.3d 1294. 

Held no duty to use care 

U.S.—^Weggen v. Elwell-Parker Elec. Co., D.C.Iowa, 
510 RSupp. 252. 

Md.—Ambrose v. Kent Island Yacht Club, Inc., 321 
A.2d 805, 22 Md.App. 133. 

Mont.—Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 
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12. Reciprocal duty 

U.S.—DeBoer Const, Inc. v. Rdiance Ins. Co., C.A 
Okl., 540 F.2d 486, cert. den. 97 S.Ct. 741, 429 
U.S. 1041, 50 L.Ed.2d 753. 

13. U.S.—Frankhn Supply Co. v. Tolman, C.A.Cal., 
454 F.2d 1059. 

Eickhof Const. Co. v. Great Northern Ry. Co., 
D.C,Minn., 291 F.Supp. 44. 

Ala.—Calvert Fire Ins. Co. v. Green, 180 So.2d 269, 
278 Ala. 673—Smith v. Blankenship, 440 So.2d 
1063. 

Cal.—Cacciaguidi v. Elliott, 114 Cal.Rptr. 93, 39 
C.A.3d 261. 

D.C.—^Baker v. D. C. Transit System, Inc., App., 248 
A.2d 829. 

Fla.—Rice v. Florida Power & Light Co., App., 363 
So.2d 834. 

Idaho—Hoffman v. Simplot Aviation, Inc., 539 P.2d 
584, 97 Idaho 32. 

Ill.—Warchol v. City of Chicago, 393 N.E.2d 725, 30 
IU.Dec. 689, 75 Ill.App.3d 289. 

Iowa—CJJS. dted in Disbrowe v. Tucker, 211 N.W.2d 
318, 320. 

Kan,—Elliott v. Chicago, R.I. & P.R, Co., 454 P,2d 
124, 203 Kan. 273—Durflinger v. Artiles, 673 P.2d 
86, 234 Kan. 484, ans. to certified ques. conf. to 
727 F.2d 888. 

La.—Hill v, Lundin & Associates, Inc., 256 So.2d 620, 
La. 542. 

CJS. dted in Payton v. St. John, App., 188 
So.2d 647, 649—Illinois Cent. R. Co. v. Cullen, 
App., 235 So.2d 154, writ den. 239 So.2d 172, 256 
La. 789—Levron v. Dupre, App., 307 So.2d 107, 
writ issued Sup., 310 So.2d 838, writ vac. on oth. 
grds. 316 So.2d 395. 

Mich.--rErickson v. Pure Oil Corp., 225 N.W.2d 173, 57 
Mich.App. 87. 

Minn.—Jacobs v. Draper, 142 N.W.2d 628, 274 Minn. 
110—Rasmussen v. Prudential Ins. Co., 152 
N.W.2d 359, 277 Minn. 266. 

N-J.—^Eschle V. Eastern Frdght Ways, Inc., 319 A-2d 
786, 128 NJ.Super. 299. 

N.Y.—Shubitz v. Consolidated Edison Co. of New 
York, 301 N.Y.S.2d 926, 59 Misc.2d 732—Bunge 
Corp. V. Manufacturers Hanover Trust Co., 318 
N.Y.S.2d 819, 65 Misc.2d 829, mod. on oth. grds. 
325 N.Y.S.2d 983, 37 A.D.2d 409, affd. 286 N.E.2d 
903, 31 NY.2d 223, 335 N.Y.S.Zd 412. 

N.C—Waters v. City of Roanoke Rapids, 153 S.E.2d 
783, 270 N.C. 43. 

Ohio—Di GUdo v. Caponi, 247 N.E.2d 732, 18 Ohio 
St2d 125. 

Jeswald v. Hutt, 243 N.E2d 790, 17 Ohio Misc. 
3, affd. 239 N.E.2d 37, 15 Ohio St.2d 224. 

Or.—Klerk v. Tektronix, Inc., 415 P.2d 510, 244 Or. 10. 

S.D.—Ecklund v. Barrick, lU N.W.2d 605, 82 S.D. 
280. 

Tex.—Gibson v. R. O. “Bill” Williams Ins. Co., Qv. 
App., 398 S.W.2d 408, err. ref. no rev. err.—Rodri¬ 
quez V. Carson, Civ.App., 519 S.W.2d 214, err. ref. 
no rev- err. 

W.Va.—Hinkle v. Martin, 256 S.E.2d 768, 163 W.Va. 
482. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071. 

Inaction or unreasonable at^on 

Alaska—Sharp v. Fairbanks North Star Borough, 569 
P.2d 178. 
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To prevent further harm 

N.D.—South V. National R.R Passenger Corp. (AM- 
TRAK), 290 N.W.2d 819. 
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14. U.S.—Leisner v. Atlantic (2ciast Line R. Co., C.A. 
Ga., 420 F.2d 682. 

page 484 

15, U.S.—Stauffer Chwnical Co. v. Brunson, C.A, 
Ala., 380 F.2d 174, app. after remand 409 F.2d 
1327. 

Ariz.—Morris v. Ortiz, 437 P.2d 652, 103 Ariz. 119, 35 
A.L.R.3d 747. 

Ill.—Wall V. McGavock, 267 N.E2d 765, 132 lU. 
App.2d 231. 

Ind.—Roberts v. Indiana Gas Sc Water Co., 218 N.E.2d 
566, 140 Ind.App. 409. 

La.—Trahan v. Liberty MuL Ins. Co., App., 188 So.2d 
435—CJJS. dted in Payton v. St. John, App., 188 
So.2d 647, 649—Manget v. Sddenberg, App., 230 
So.2d 299—^Vahnola Federal Credit Union v. Ja¬ 
cobs, App., 232 So.2d 876, writ ref. 236 So.2d 29, 
256 La. 248. 

Md—Bauman v. Woodfield, 223 A.2d 364, 244 Md. 
207. 

Mo.—Graham v. Conner, App., 412 S.W.2d 193. 

Mont.—Roy v. Neibauer, 623 P.2d 555. 

N.M.—White v. City of Lovington, App., 435 P.2d 
1010, 78 N.M. 628. 

Pa.—Coath v. Jones, 419 A.2d 1249, 277 Pa.Super. 479. 

R-I.—Ryan v. State, Dept of Transp., 420 A.2d 841, 

S-D.—Montz V. C & R Transfer Co., 266 N.W.2d 568. 

Tenn.—Shouse v, Otis, 448 S.W.2d 673, 224 Tenn. 1. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Cliv.App., 412 
S.W.2d 728, err. ref. no rev. err.—H.M.R. Const 
Co. V. Wolco of Houston, Inc., Civ.App., 422 
S.W.2d 214, err. ref. no rev. err. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

Va.—^Bartlett v. Roberts Recapping, Inc., 153 S.E.2d 
193, 207 Va. 789. 

Duty as to particular harm 

La.—LeBlanc v. State, Through Dept, of Corrections, 
App., 393 So.2d 125, writ ref.. Sup., 394 So.2d 
1235. 

17. Common-law or statutory duty 

Ind,—State, Dept, of Natural Resources v. Morgan, 
App., 432 N.E.2d 59. 

Minn.—Jacobs v. Draper, 142 N.W.2d 628, 274 Minn. 

no. 
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19. No duty to insure safety 

Wis.—Luterbach v. Mochon, Schutte, Hackworthy, 
Juerisson, Inc., 267 N.W.2d 13, 84 Wis.2d 1. 

§ 4(2). -Origfin and Nature of 

Duty in General 

25. Mo.—Schdbel v. Hillis, 531 S.W.2d 285, app. 
after remand, App., 570 S.W.2d 724. 

26. Cal. — ^Tara v. California State Auto. Ass’n, 155 
Cal.Rptr. 497, 93 C.A.3d 227. 

Tariff provision may not give rise to duty 

U.S.-^hinabarger v. United Aircraft <2orp., D.C.(imn., 
262 F.Supp. 52, affd. in part, C.A., 381 F.2d 808. 

26.5. Cal.—Earp v. Nobpiann, 175 Cal.Rptr. 767, 122 
C.A.3d 270. 

m.—Schutt v. Terminal R.R. Ass’n of St. Louis, 223 
N.E2d 264, 79 mJVpp.2d 69—Kay v, Ludwick, 
230 N.E2d 494, 87 IllApp.2d 114. 

Minn.—Rasmussen v: Prudential Ins. Co., 152 N.W.2d 
359, 277 Minn. 266. 

Nev,—Merluzzi v. Larspn, 610 P.2d 739, 96 Nev. 409. 

N.Y.—^Havas v. Victory Paper Stock Co., Inc., 402 
N.E2d 1136, 49 N.V.2d 381,426 N.Y.S.2d 233, on 
remand 430 N.Y.S.2d 404, 77 A,D.2d 698, app. 
after remand 456 N.Y.S.2d 489, 90 A.D.2d 864. 

27. Fla.—Robsol, Inc. v. Garris, App., 358 So.2d 865. 
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NJ.~McIntosh v. Milano, 403 A.2<I 500, 168 NJ.Su- 
per. 466. 

N.C—Huyck Corp. v. C.C. Mangmn, Inc., 309 S.E2d 
183, 309 N.C. 788. 

Wyo.—^Beard v. Brown, 616 P.2d 726. 

28. CaL~Valdez v. J. D. Diffenbaugh Co., 124 CaL 
Rptr. 467, 51 C.A.3d 494. 

Hawaii—ICdky v. K(^ua Sales and Supply, Ltd., 532 
pad 673, 56 Haw. 204. 

N.C—Huyck Corp. v. CC Mangnm, Inc., 309 S.E.2d 
183, 309 N.C. 788. 

29. Tex.—CanoU v. Ford Motor Co., Civ.App., 462 
S.Wad 57—^Reeves County Gas Co. v. Church, 
av.App., 464 S.W.2d 489. 

30. N.C—Firemen’s Mut Ins. Co. v. High Point 
Sprinkler Co., 146 S.E2d 53, 266 N.C 134. 

Statute, ordinance, or common law 

S.D.—Albers v. Ottenbacher, 116 N.W.2d 529, 79 S.D. 
637-Cowan v. Dean, 137 N.W.2d 337, 81 S.D. 
486. 

31. Hi—Cross V. Chicago Housing Authority, 393 
N.E2d 580, 30 HLDcc. 544, 74 IlLApp.Sd 921, 
afFd., 412 N.E2d 472, 45 IIl.Dec. 121, 82 ni.2d 
313. 

Kan.—^Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 484, 
ans. to certified ques. conf. to 727 F.2d 888. 

Wis.—Anderstm v. Green Bay & W.R.R., App., 299 
N.Wad 615, 99 Wisad 514. 
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32. Cat-Walnut Crcdc Aggregates Co. v. Testing 
Engineeis Inc, 56 Cal.Rptr. 7(X), 248 CA.2d 690. 

DL—Clmton v. Commonwealth Edison Co., 344 N.E2d 
509, 36 IUApp.3d 1064. 

Ma—Graham v. Conner. App., 412 S.W.2d 193. 

Basis of doty 

(2) Other matters. 

Axiz.—Arizona Public Service Co. v. Brittain, 486 P.2d 
176, 107 Ariz. 278. 

DL—F’irst Nat Bank & Trust Co. of Evanston v. Rock- 
enbach Chevrolet Saks, Inc., 229 N.E2d 1, 85 
DLAppad 39Z 

FtHTcseeabOity as test of duty 

(4) Mo.—Joyce v. Nash, App., 630 S.W.2d 219. 

(5) Other statements. 

U.S.—Rettcr v. Rajedci, D.CNJ,, 364 F.Supp. 105. 

CaL—Valdez v. J. D. Diffenbaugh Co., 124 Cal.Rptr. 
467, 51 CA.3d 494. 

DWs.—Anderson v. Green Bay & W.R.R., App., 299 
N.Wad 615, 99 Wis.2d 514. 

323. U.S.—CJ.S. dted in Glenview Park Dist v. 
Mdhus, CA-IU, 540 Fad 1321, 1327, cert den. 
97 S.Ct 1109, 429 U.S. 1094, 51 L.Ed.2d 541. 

MiniL—Luke v. Qty of Anoka, 151 N.W.2d 429, 277 
Mum. 1. 

Mo.—Iiby V. St Louis County Cab Co., Arj., 560 
S.W.2d 391 

N.Y.—^DeAngdis v. Lutheran Medical Center, 445 N.Y. 
S.2d 188, 84 A.Dad 17, affd, 449 NJE.2d 406, 58 
N.Y.2d 1053, 462 N.Y.S.2d 626. 

Wash.—Swiss Baco SkyUne Logging, Inc v. Haliewicz, 
567 pad 1141, 18 WaslLApp. 21. 

33. CaL—Musgrove v, Ambrose Propolies, 150 Cal. 
Rptr. 721 87 CA.3d 44. 

DL—Cantu v. Utility Dynamics Corp., 387 N.E.2d 990, 
26 DlJkc 160, 70 IILApp.3d 260. 

Utah—Black v. Nelson. 532 P.2d 211 

Commensorate with dangers involTed 

Ariz.—Chavez v. Tolleson Elementary School Dist, 
App., 595 P.2d 1017, 122 Ariz. 471 1 A.L.R.4th 
1089. 

Vt-State v. Joyce, 433 A.2d 271, 139 Vt. 638. 

333. NJ.—Western World Ins Co. v. Allstate Ins. 

' Co., 356 A,2d 83, 140 NXSuper. 338, affd. in part 
tevd in part on oth. grds. 376 A.2d 177, 150 
NJAiper. 481. 

Rcmoyal of obyfous danger 

Wyo.—Sherman v. Platte County, 642 P.2d 787. 


34. Ala.—CJ3. dted in McCorkle v. State, Cr.App., 
446 So.2d 684, 686. 

Cal.—Weirum v. RKO General, Inc., 123 Cal.Rptr. 
468, 539 P.2d 36, 15 C.3d 40. 

IlL—Kay v. Ludwkk, 230 N.E2d 494, 87 IU.App.2d 
114, 

La.—Wunstell v. Crochet, App., 325 So.2d 727. 

Nd>.—Beck v. Ideal Super Markets of Nd)., Inc, 148 
N.W.2d 839, 181 Neb. 381—Presho v. J. M. Mc¬ 
Donald Co.. 151 N.W.2d 451, 181 Neb. 840—Lund 
V. Mangdson, 158 N.W.2d 223, 183 Neb. 99. 

Wis.—^U.S. Fidelity & Guaranty Co. v. Frantl Indus¬ 
tries, Inc., 241 N.W.2d 421, 72 Wis.2d 478. 

Relationship between parties 

(2) Other statements. 

Cal.—Megeff V. Doland, 176 CaLRptr. 467, 123 C.A.3d 
251. 

Ind.—Qyde E. Williams & Assodates, Inc. v. Boatman, 
375 N.E.2d 1138, 176 Ind.App. 430. 

N.J.—Essex V. New Jersey Bell Tel. Co., 399 A.2d 300, 
166 N.J.Super. 124. 

N.C.—Redding v. F. W. Woolworth Co., 176 S.E2d 
383, 9 N.C.App. 406, app, after remand 187 S.E.2d 
445, 14 N.CApp. 12. 

343. D.C.—Becker v. Colonial Parking, Inc., C.A., 
409 F.2d 1130, 133 U.S.App.D.C. 213, 38 A.L. 
R.3d 125. 

Mich.—Meyers v. Robb, 267 N.W.2d 450, 82 Mich. 
App. 549. 

35. U.S.—Rich v. U.S. Lines, Inc., C.A.Pa., 596 F.2d 
541. 

Ill.—Hoscin V. Checker Taxi Co., Inc., 419 N.E.2d 568, 
50 IlLDec. 460, 95 IU.App.3d 150. 

Kan.—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 484, 
ans. to certified ques. conf. to 727 F.2d 888. 

Mont.—Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 

N.Y.—Cole V. New York, Racing Ass’n, 266 N.Y.S.2d 
267, 24 A.D.2d 993, affd. 217 N.E2d 144, 17 
N.Y.2d 761, 270 N.Y.S.2d 421—McBride v. State, 
277 N.Y.S.2d 80, 52 Misc2d 880, affd. 294 N.Y. 
S.2d 265, 30 A.D.2d 1025. 

Soto V. State, 286 N.Y.S.2d 993, 55 Misc.2d 
1035, revd. 333 N.Y.S.2d 588, 39 A.D.2d 993. 
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36^, U.S.—Bayaraon Thom McAn, Inc. v. Miranda, 
C.A.Puerto Rico, 409 F.2d 968. 

Dyson v. General Motors Corp., D.CPa., 298 
F.Supp. 1064. 

S,D.—Johnson v. Straight’s, Inc., 288 N.W.2d 325. 

WadL—Mareland v. BuUitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 

363. DL—Ortiz v. Qty of Chicago, 398 N.E2d 1007, 
35 ni-Dec. 57, 79 m.App.3d 902. 

N.Y.—DeAngelis v. Lutheran Medical Center, 445 N.Y. 
S.2d 188, 84 A.D.2d 17, affd 449 N.E.2d 406, 58 
N.Y.2d 1053, 462 N.Y.S.2d 626. 

36.10. U.S.—Breiner v. C & P Home Builders, Inc., 
CA.Pa., 536 F.2d 27, 

DL—Lorang v. Heinz, 248 N.E2d 785, 108 m.App.2d 
451. 

37.5. Kan.—Hendrix v. PhilUps Petroleum Co., 453 
P.2d 486, 203 Kan. 140. 

§ 4(3). -Exercise of Care; 

Avoidance of Danger or 
Iigury 

3830. Cal.—Saatzer v. Smith, 176 Cal.Rptr. 68, 122 
CA.3d 512. 

Mich.—Farwdl v. Keaton, 215 N.W.2d 753, 51 Mich. 
App. 585. 

39. U.S.—In re Franklin Nat. Bank Securities Litiga¬ 
tion, D.C.N.Y., 445 F.Supp. 723, op. supp. 449 
F.Supp. 574. 

D.C.—^Frank M. Dorsey & Sons, Inc. v. Frishman, 
D.C. 291 F.Supp. 794. 

Ga.—Carter v. Tatum, 212 S.E.2d 439, 134 Ga.App. 
345. 

N.Y.—Sles V. Hdddbcfg Eastern, Inc., 431 N.Y.S.2d 
142, 78 A.D.2d 521. 
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Tex.—Christian v. Dishongh, Civ.App., 449 S.W.2d 
823. 
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40. U.S.—Burns v. Turner Const. Co., C.A.Mass., 402 
F.2d 332. 

Ga.—Brooks v. Ralston Purina Co., 270 S.E.2d 347, 155 
Ga.App. 164. 

N.C—Shoffner Industries, Inc. v. W. B. Lloyd Const. 
Co.. 257 S.E.2d 50,42 N.C.App. 259, cert. den. 259 
S.E2d 301, 298 N.C 296. 

Tex.—Christian v. Dishongh, Civ.App., 449 S.W.2d 
823. 

40.5, U.S.—Western Constructors, Inc. v. Southern 
Pac. Co., C.A.Ariz., 381 F.2d 573—First Nat. 
Bank, Henrietta v. Small Business Administration, 
CA-Tcx., 429 F.2d 280. 

Pirocchi v. Liberty Mut. Ins. Co., D.CPa., 365 
F.Supp. 277. 

Alaska—Nazareno v. Urie, 638 P.2d 671. 

Mich.>-^Sexton v. American Aggregates, 231 N.W.2d 
449, 60 Mich.App. 524. 

Miss.—Minor v. Engineering Service C:©., Inc., 304 
So.2d 45, app. after remand 346 So.2d 916. 

N.Y.—^Rausch v. McVeigh, 431 N.Y.S.2d 887, 105 
Misc.2d 163. 

Wash.—^Jarrard v, Seifert, 591 P.2d 809, 22 Wash.App. 
476. 

Duty not appUcable to bank financing housing 
construction 

Mo.—Allison v. Home Sav. Ass’n of Kansas City, App., 
643 S.W.2d 847. 

41. Cal.—^Myers v. Carini, 68 Cal.Rptr. 800, 262 
CA.2d 614. 

Me.—MacDonald v. Hall, 244 A.2d 809. 

N.J.—Magro v. Qty of Vineland, 371 A.2d 815, 148 
N.J.Super. 34. 

FaUure to use due care subjects party to liabili¬ 
ty 

N.C.—Huyck Corp. v. C.C. Mangum, Inc., 309 S.E.2d 
183, 309 N.C 788. 

42. DL—^Harper v. Epstein, 306 N.E2d 690, 16 Dl. 
App.3d 771. 

N.C.—Griffin v. Watkins, 153 S.E.2d 356, 269 N.C 
650. 

Wis.—Brass v. Milwaukee Sportmg Goods Co., 150 
N.W.2d 337, 34 Wis.2d 688, 

42.5. U.S.—Karle v. National Fuel Gas Distribution 
Corp., D.CPa., 448 F.Supp. 753. 

Ala.—Brown v. Chem Haulers, Inc., 402 So.2d 887. 

Or.—Lanning v. State Highway Commission, 515 P.2d 
1355, 15 Or.App. 310. 

44. Alaska—Kaatz v. State, 540 P.2d 1037, app. after 
remand, 572 P.2d 775. 

Fla.—Hutchings v. Harry, App., 242 So.2d 153. 

La.—Stephens v. State Throng Dc^. of Transp. and 
Development, App. 2 Cir., 440 ^.2d 920, writ den. 
443 So.2d 1119. 

Compliance with duty 

Fla.—Watson v. Drew, App., 197 So.2d 53—Krestow v. 
Wooster, App., 360 ^.2d 32. 

45. CaL—Lipson v. Superior Court of Orange County, 
182 Cal.Rptr. 629, 644 P.2d 822, 31 C.3d 362. 

Ind~Snyder v. Mouser, 272 N.E2d 627, 149 Ind.App. 
334. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Mo.—Irby v. St. Louis ^unty Cab Co., App., 560 
S.W.2d 392. 

N.Y.—McGerald v. MobU Service Center, 431 N.Y.S.2d 
313, 106 Mi8C.2d 133. 

Wis.—Brass v. Milwaukee Sporting Goods Co., 150 
N.W.2d 337, 34 Wt8.2d 688. 

46. Idaho—CJ.S. cited In Whitt v. Jarnagin, 418 P.2d 
278, 285, 91 Idaho 181—Harper v. Hoffinan,, 523 
P.2d 536, 95 Idaho 933. 
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49. U.S.—Ruhs v. Pacific Power & Light, CA.Wyo., 
671 F.2d 1268. 
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Sills V. Massey-Ferguson, Inc., D.C.Jnd., 296 
F.Supp. 776. 

La.—Straley v. Calongne Drayage & Storage, Inc., 346 
So.2d 171, on remand, App., 350 So.2d 1231. 
Mich.—Scott V. City of Detroit, 318 N.W.2d 32, 113 
Mich.App. 241, app. den. 368 N.W.2d 236, 422 
Mich. 891. 

49.5. U.S.—Walker v. Rowe, D.C.m., 535 F.Supp. 
55. 

Cal.—Tarasoff v. Regents of University of California, 
131 Cal.Rptr. 14, 551 P.2d 334, 17 C3d 425, 83 
A.L.R.3d 1166. 

Colo.—^Turner v. Grier, 608 P.2d 356, 43 Colo.App. 
395. 

Ill.—Driscoll V. C. Rasmussen Corp., 219 N.E.2d 483, 
35 IU.2d 74, 

Cullmann v. Mumper, 228 N-E.2d 276, 83 Ill. 
App.2d 395—Lorang v. Heinz, 248 N.E.2d 785, 
108 Ill.App.2d 451. 

La.—Bass v. Aetna Ins. Co., 370 So.2d 511. 

49.10. Okl.—Foster v. Harding, 426 P.2d 355. 

50. Tex.—Bennett v. Span Industries, Inc., App. 6 
Dist, 628 S.W.2d 470, err. ref. n.r.e. 

52. Alaska—Moloso v. State, 644 P.2d 205, 29 A.L.R. 
4th 1165, app. after remand 693 P.2d 836. 

N.C.—Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E.2d 53, 266 N.C 134. 

53. Conn.—^Wright v. Coe & Anderson,' Inc., 239 
A.2d 493, 156 Conn. 145. 

54. U.S.—Evans v. Liberty Mut. Ins. Co., D.C.Pa., 
288 F.Supp. 393, affd. 398 F.2d 665. 

Expert’s duty as to incidental dangers 
(2) Other matters. 

Cal.—^Walters v. Marlcr, 147 Cal.Rptr. 655, 83 C.A.3d 

1 . 

Pa.—Printed Terry Finishing Co., Inc. v. City of Leba¬ 
non, 372 A.2d 460, 247 Pa.Super. 277, app. after 
remand 399 A.2d 732, 264 Pa.Super. 192. 

Accurate reporting required 
N.J.—Devlin v. Greiner, 371 A.2d 380, 147 N.J.Super. 
446. 

Liability shown 

Okl,—Dentco Inv. Co., Inc. v. Oklahoma Natural , Gas 
Co., App., 569 P.2d 512. 
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57. Ariz.—Miller v. Arnal Corp., App., 632 P.2d 987, 
129 Ariz. 484. 

Ind.—Perry v. Northern Indiana Public Service Co., 
App., 433 N.E.2d 44. 

58. Cal.—California Body & Trailer Mfrs. Corp. v. 
Albrecht, 94 Cal.Rptr. 238, 16 C.A.3d Supp. 1. 

Cal.—Doe v. San Francisco Unified School Dist, 131 
Cal.Rptr. 854, 60 CA.3d 814. 

Mo.—Iiby V. St. Louis County Cab Co., App., 560 
S.W.2d 392, 

58.5. Ariz.—Rodriguez v. Besscr Co., App., 565 P.2d 
1315, 115 Ariz. 454. 

Mo.—Iiby V. St. Louis County Cab Co., App., 560 
S.W.2d 392. 

58.10. U.S.—Carlsbcrg Resources Corp. v. Cambria 
Sav. and Loan Ass’n, D.C.Pa., 413 F.Supp. 880, 
affd. CA., 554 F.2d 125A 

Cal,—Schauf v. Southern California Edison Co., 52 
CaLRptr. 518, 243 C.A.2d 450. 
m.—HosciE v. Checker Taxi Co., Inc., 419 NJE.2d 568, 
50 IU.Dec. 460, 95 IU.App.3d 150. 

La.—Kane v. Braquet App., 368 So.2d 1176, writ den., 
Sup., 369 So.2d 1366, 

Md.—Scott V. Watson, 359 A.2d 548. 278 Md. 160. 
Mo.—^Ford V. Monroe, App*, 559 S.W,2d 759. 

58.15, U.S.—CJJ5. cited In Glenview Park Dist. v. 
Mclhus, C.A.ni., 540 F.2d 1321, 1325, cert den. 
97 S.Ct 1109, 429 U.S. 1094, 51 LEd.2d 541. 
58J0. NJ.-Abel Holding Co., Inc. v. American 
Dist Td. Co.. 350 A.2d 292, 138 N.J.Super. 137, 
affd. 371 A2d 111, 147 N.J.Supcr. 263. 

Or.—Joh ns on v. Salent Title Co., 425 P.2d 519, 246 Or. 
409. 


59. Md.—Moran v, Faberge, Inc., 332 A.2d 11, 273 
Md. 538. 
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61. U.S.—Davies v. CoUins, D.C.Ky., 349 F.Supp. 62. 

62. La.—Pitre v. &nployers Liability Assur. Corp., 
App., 334 So.2d 847, application den. 237 So.2d 
398, 256 La. 617. 

62.5. Wash.—Cramer v. Van Parys, 500 P.2d 1255, 7 
Wash.App. 584. 

63. U.S.—Sanchez v. U.S., C.A.N.M-, 506 F.2d 702— 
Canipe v. National Loss Control Service Corp., 
C.A.Miss., 736 F.2d 1055, cert. den. 105 S.Ct. 965, 
83 L.Ed.2d 969. 

64. Special relationships 

N.Y.—Pulka V. Edelman, 358 N.E.2d 1019, 40 N.Y.2d 
781, 390 N.Y.S.2d 393. 

§ 4 ( 4 ).-Volunteer; Ab¬ 

sence of Consideration 

69. U.S.—Kotarski v. Aetna Cas. & Sur. Co., D.C. 
Mich., 244 F.Supp. 547, affd., C.A., 372 F.2d 
95— Irving v. U-S., D.C.N.H., 532 F.Supp. 840. 

Ala.—U.S. Fidelity & Guaranty Co. v. Jones, 356 So.2d 
596. 

Ariz.—Bamum v. Rural Fire Protection Co,, 537 P.2d 
618, 24 Ariz. 233. 

Colo—Mendoza v. White Stores, Inc., App., 488 P.2d 
90. 

D.C.—Gerace v. Liberty Mut Ins. Co., D.C., 264 
F.Supp. 95. 

Ga.—Mixon v. Dobbs Houses, Inc., 254 S.E.2d 864, 149 
Ga.App. 481. 

Ill.—Cross V. Chicago Housing Authority, 393 N.E.2d 
580, 30 IllDec. 544, 74 in.App.3d 921, affd., 412 
N.E2d 472, 45 IIl.Dec. 121, 82 I11.2d 313. 

Ky.—Johnson v. Brey, 438 S.W.2d 535. 

Md.—Cutlip V. Luckey Stores, Inc., 325 A.2d 432, 22 
Md.App. 673. 

Minn.—C.J,S. dted in Islet v. Butman, 232 N.W.2d 
818, 822, 305 Minn. 288 

Mo.—Rossmann v. G.F.C. Corp. of Missouri, 596 
S.W.2d 469. 

N.J.—Wells V. Wilbur B. Driver Co., 296 A.2d 352, 121 
N.J.Super. 185. 

N.Y.—Roark v. Hunting, 248 N.E2d 896, 24 N.Y.2d 
470, 301 N.Y.S.2d 59. 

Bloom V. City of New York, 357 N.Yi!.2d 979, 
78 Misc.2d lOV—CJS. cited in People v. Ehlers, 
417 N.Y.S.2d 189, 99 Misc.2d 764. 

N.D.—Clairmont v. State Bank of Burleigh County 
Trust Co., 295 N.W.2d 154. 

Tex.—Colonial Sav. Ass’n v. Taylor, 544 S.W.2d 116. 

"W^Va.—Skeen v. C & G Corp., 185 S.E.2d 493, 155 
W.Va. 547. 

Extent of duty 

(4) Other matters. 

Ill—Hubbard v. Aetna Ins. Co., 347 N.E.2d 396, 37 
Ill.App.3d 666. 

La.—Lewis v. Kehoe Academy, App., 346 So.2d 289. 

Or.—McDonald v. Title Ins. Co. of Or^on, 621 P.2d 
654, 49 Or.App. 1055. 
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70. U.S,—Compagnie Nationale Air France v. Casta- 
no, C.A.Puerto Rico, 358 F,2d 203—Bartolotta v. 
Liberty Mut Ins. Co., C.A.Conn., 411 F,2d 115. 

Pirocchi v. Liberty Mut Ins. Co., D.C.Pa., 365 
F.Supp. 277. 

D.C.—Se 9 urity Nat Bank v. Lish, App., 311 A.2d 833. 

Ga.—Hng gins v. Aetna Cas. & Sur. Co., 264 S.E2d 
191, 245 Ga. 248, on remand 269 S.E2d 471, 154 
Ga.App, 559. 

m—Dace v. Gilbert, 421 N.E.2d 377, 51 IlLDcc. 869, 
96 ni.App.3d 199. 

Ind.—Board of Com’rs of Monroe County v. Hatton, 
App., 427 N.E2d 696. 

Iowa—Thompson v. Bohiken, 312 N.W.2d 501. 

Md.—Kmnp v. Armstrong, 392 A2d 1161,40 Md.App. 
542. 
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Mich.—Ray v. Transamcrica Ins. Co., 159 N.W,2d 786, 
10 Mich.App. 55, app. after remand 208 N.W.2d 
610, 46 Mich. App. 647—Ray v. Transamerica Ins. 
Co., 208 N.W.2d 610, 46 Mich.App. 647. 

N.Y.—Nallan v. Helmsley-Spear, Inc., 407 N.E2d 451, 
50 N.Y.2d 507. 429 N.Y.S.2d 606. 

Tenn.—Nidiffer v. Clinchfield R. Co., App., 600 S.W.2d 
242, 10 A.L.R. 4th 1260. 

Wis.—American Mut Liability Ins Co. v. St Paul Fire 
& Marine Ins. Co., 179 N.W.2d 864, 48 Wis.2d 
305. 

Wyo.—Ellsworth Bros., Inc. v. Crook, 406 P.2d 520. 

71. U.S.—Western Hills Bowling Center. Inc. v. Hart¬ 
ford Fire Ins. C:o., C.A.Tex., 412 F.2d 563. 

Reliance as element of cause of action 

(3) Other statements. 

U.S.—Bartolotta v. Liberty Mut. Ins. Co., C.A.Conn., 
411 F.2d 115. 

72.5. U.S.—In re Silver Bridge Disaster Litigation, 
D.CW.Va., 381 F.Supp. 931. 

Ga.—Fosgatc v. American Mut. Liability Ins. Co., 288 
S.E.2d 647, 161 Ga.App. 376. 

Ill.—Chisolm v. Stephens, 365 N.E.2d 80. 
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73. U.S.—Kotarski v. Aetna Cas. & Sur. Co., D.C. 
Mich., 244 F.Supp. 547, affd., C.A., 372 F.2d 95. 

Ill.—Chisolm V. Stephens, 365 N.E.2d 80. 

74. No duty owed by one who did not create 
or maintain condition 

III—Brunsfeld v. Mineola Hotel and Restaurant, Inc., 
456 N.E2d 361, 74 IlLDec. 859, 119 IllApp.3d 
337. 

74.5. Ill—Chisolm v. Stephens, 365 N.E2d 80. 

N.J.—Roth V. First Nat. State Bank of New Jersey, 404 

A.2d 1182, 169 N.J.Supcr. 280 

75. Mass.—^Wheatley v. Peirce, 238 N.E.2d 858, 354 

Mass. 573. ' 

Neb.—Botsch v. Reisdorff, 226 N.W.2d 121, 193 Nd>. 
165. 

g 4 ( 5 ).-Duty to Look» See, 

or Hear 

75.60. U.S.—Rhode Island Hospital Trust Nat. Bank 
v. Swartz, Bresenoff, Yavner and Jacobs, C.A.Va,, 
455 F.2d 847, app. after remand 482 F.2d 1000. 

Pa.—Rost V. Wickenheiscr, 323 A.2d 154,229 Pa,Supcr. 
84. 

Wyo.—Fegler v, Brodie, 574 P.2d 751. 

76. U.S.—Ninio v. Might, C.A.C 0 I 0 ., 385 F.2d 350, 24 
A.L.R.3d 1442. 

Wis.—^Anderson v. Green Bay & W.R.R., App., 299 
N.W.2d 615, 99 W!s.2d 514. 

78. Mo.—Ely v. Parsons, App., 399 S.W.2d 613. 

Pa.—Canery v. Southeastern Pennsylvania Transp. Au¬ 
thority (SEPTA), 406 A.2d 1093, 267 Pa.Super. 
382. 

Tenn.—Southern Bell Tel. & Tel. Co. v. Skaggs, 241 
S.W.2d 126, 34 Tenn.App. 549. 
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84. Ill—Old Second Nat. Bank of Aurora v. Gould, 
393 N.E2d 1356, 31 Ill.Dec. 49, 75 IILApp.3d 
839. 

85. La,—^Bogasky v. Falsetta, App., 189 So.2d 98. 

85.5. Mo.—^Immekus v. Quigg, App.^ 406 S.W.2d 
298. 

g 4 ( 5 ), -Contractual Duty . 

91. U.S.—Raymer v. U.S., CA.Ky., 660 F.2d 1136, 
cert. den. 102 S.Ct. 2009, 456 U.S. 944, 72 L.Ed,2d 
466. ' < 

Mercer v. U.S., D.COhio, 460 F5upp. 329. 

Cal—Duff v. Harrah South Shore Corp., 125 CalRptr. 
259, 52 CA.3d 803. 

(3olo.—Swamian Bldgi Go. Vi De Oette, App., 485 P.2d 
917. 

Conn.—Sasso v. Ayotte, 235 A.2d 636, ISS.Cqqjl 525— 
CJ.S. dted in Johmon v. Plnmmia, 365 A.2d 1048, 
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1052, 169 Conn. 491—C^otHun v. Lenox Hcnnes, 
Inc., 441 A.2d 620, 186 Conn. 370. 

Strickland v. Pcrroccio, Cir.A.D., 246 A.2d 810, 
5 Ck)im.Cir. 142. 

Fla.—Nicholas v. Miami Burglar Alarm Co., Inc., 339 
So.2d 175, on remand 340 So.2d 981. 

Ga.—Lawyers Title Ins. Corp. v. Ndand Co., 230 
S.E.2d 102, 140Ga.App. 114. 

Iowa— CJS, died in M A W Farm Service Co. v. 

CaUiaon, 285 N.W.2d 271, 276. 

La.—Jolivette v. City of Lafayette, App. 3 Cir., 408 
So.2d 309, writ den.. Sup., 413 So.2d 495, cert. den. 
103 S.a. 147. 

Mich.—dark v. Dalman, 150 N.W.2d 755, 379 Mkh. 
251. 

Nicholson v. Han, 162 N.W.2d 313, 12 Mich. 
App. 35, 33 A.LR.3d 1386. 

Mont—Ferguson v. Town Pump, Inc., 580 P.2d 915, 
177 Mont 122, app. after remand 622 P.2d 212. 

N.H.—Robinson v. Colebrook CJuaranty Sav. Bank, 254 
A.2d 837, 109 N.H. 382. 

N.Y.—^Rozner v. Resolute Paper Products Corp., 326 
N.Y.S.2d 44, 37 A.D.2d 396, affd. 293 N.E,2d 94, 
31 N.Y.2d 934, 340 N.Y.S.2d 927. 

N.C—Firemen’s Mut. Ins. Co. v. High Pmnt Spnnkler 
Ca, 146 S.E.2d 53, 266 N.C. 134—Matthieu v. 
Pk^ont Natural Gas Co., 152 S.£.2d 336, 269 
N.C 212—Huyck Corp. v. CC. Mangum, Inc., 309 
S.E.2d 183, 309 N.C. 788. 

OkL—Keel v. Titan Const Corp., 639 P.2d 1228. 

S.C.—Edward’s of Byrnes Downs v. Charleston Sheet 
Metal Co., 172 S.E 120, 253 S.C. 537. 

S.D.—Friedhoff v. Engbeig, 149 N.W.2d 759, 82 S.D. 
522. 

Tenn.-Taitcra v. Palumbo, 453 S.W.2d 780, 224 Tenn. 
261 

Tex.—Bernard Johnson, Inc. v. Continental Construc¬ 
tors, Inc., App. 3 Dist., 630 S.W.2d 365, err. ref. 
n.r.c. 

Wis.—Rausch v. Buissc, 146 N.W.2d 801, 33 Wis.2d 
154k~Koniitz v. Earling & Hiller, Inc., 181 
N.W.2d 403, 49 Wis.2d 97. 

Wyo.—Brubaker v. Gknrock Lodge Intern. Order of 
Odd Fdlows, 526 P.2d 52. 

Express or implied contract 

Ariz.—^Forbes v. Romo, App., 601 P.2d 311, 123 Ariz. 
548. 

Advertising may not giye rise to duty 
Pa.—DeJesus v. Liberty Mut. Ins. Co., 223 A.2d 849, 
423 Pa. 198. 

Dnty not assnmed by contracting party 

(2) Other matters. 

Ariz.—^National Housing Industries, Inc. v. E. L Jones 
Development Co., App., 576 P.2d 1374, 118 Ariz. 
374. 
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93. U.S.—Rhode Island Hospital Trust Nat Bank v. 
Swartz, BresenofT, Yavner and Jacobs, CA.Va., 
455 F.2d 847, app. after remand 482 F.2d 1000. 

Liberty Nat Bank & Trust Co. of Savannah v. 
Interstate Motel Developers, Inc., D.C-Ga., 346 
F.Supp. 888—Hassan v. Hartford Ins. Group, D.C 
Del., 373 F.Supp. 1385.. 

Cal.—Riverside County v. Loma Linda University, 173 
CaLRptr. 371, 118 C.A,3d 300. 
m—Cross v, C3iicago Housing Authority, 393 N.E2d 
580, 30 HLDec. 544,74 ni.App.3d 921, affd., Sup., 
412 N.E2d 472, 45 HLDec. 121, 82 I11.2d 313. 
Mo.—^Brown v. GamUe Ckmst (3o., Inc., App., 537 
S.W.2d 685. 

N.C—^Rutherford v. Bass Air ffonditioning Ca, Inc., 
248 S.E2d 887, 38 N.CApp. 630, cert den. 254 
S.E2d 34, 296 N.C. 586. 

S.C—Sheppard v. Nienow, 173 S.E2d 343, 254 S.C. 44. 

94, U.S.—CJ5. quoted in Fdder v. Great Am. Ins. 
Co., D.CS.C, 260 F.Supp. 575, 578-^larquettc 
Cement Mfg. Co. v. Louise, & N.R. Co., D.C 
Tenn., 281 F.Supp, 944, affd., C.A., 406 F.2d 731. 

Idaho—CJ.S, quoted in T&ylor v. Herbold, 483 P.2d 
664^ 669; 94 Idaho 133. 
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95. Cfolo.—^Wheder and Lewis v. Slifer, 577 P.2d 
1092, 195 Colo. 291. 

Cfolo.—Iverson v. Solsbery, App., 641 P.2d 314. 

Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E2d 53. 266 N.C 134. 

S.D.—Friedhoff v. Engbeig, 149 N.W.2d 759, 82 S.D. 
522. 

Cootractnal obligation not measure of tort lia¬ 
bility 

Ckrio.—Metrqwlitan Gas Repair Service, Inc. v. Kulik, 
621 P.2d 313. 

95.5. U.S.—^Aetna Ins. Co. v. Hellmuth, Obata & 
Kassabaum, Inc., C.A.Mo., 392 F.2d 472. 

ArL—Worth James Const Co. v. Fulk, 409 S.W.2d 
320, 241 Ark. 444. 

Colo.—Lindauer v. LDB Drainlaying, Inc., 555 P.2d 
197, 38 Colo.App. 266. 

Miim.—Brash v. Wesolowsky, 138 N.W.2d 619, 272 
Minn. 112. 

N.Y.—Rozner v. Resolute Paper Products Corp., 326 

N. Y.S.2d 44, 37 A.D.2d 396, affd. 293 N.E.2d 94. 
31 N.Y.2d 934, 340 N.Y.S.2d 927. 

Ohio—Covert Fire Ins. Co v. Fyr-Fyter Sales & Ser¬ 
vice, 425 N.E.2d 910, 67 Ohio App.2d 'll, 21 

O. 0.3d 332. 

Tex.—Davis v. Anderson, Civ.App., 501 S.W.2d 459. 
95.15. U.S.—Polycon Industries, Inc. v. Hercules 
Inc., D.CWis., 471 F.Supp. 1316. 

Ill—Miller v. DeWitt 226 N.E2d 630, 37 I11.2d 273. 
N.C.—North Carolina Ports Authority v. Lloyd A. Fry 
Roofing Co., 240 S.E.2d 345, 294 N.C. 73. 

N.D.—CJjS. cited in Layman v. Braunschweigische 
Maschinenbauanstalt, 343 N.W.2d 334, 341, app. 
after remand 356 N.W.2d 102. 

95.20. Fh.—Navajo Circle, Inc. v. Development Con¬ 
cepts Corp., App., 373 So.2d 689. 

9SJS, Colo.—Wright v. Creative Corp., 498 P.2d 
1179, 30 Ckilo.App. 575, 

Tex,—Compton v. Polonski, Civ.App., 567 S.W.2d 835. 
95.30. U.S,—Southwest Forest Industries, Inc. v. 
Westinghouse Elea Corp., C.A.Ari 2 „ 422 F.2d 
1013, cert, den 91 S.O. 138, 400 U.S. 902, 27 
L.Ed.2d 138. 

Kaiser Aluminum & Chemical Cforp. v. Inger- 
soll-Rand Co., D.CGa., 519 F.Supp. 60. 

N.D.—CJ.S. dted in Layman v. Braunschweigische 
Maschinenbauanstalt, 343 N.W.2d 334, 341, app. 
after remand 356 N.W.2d 102. 

95.40. U.S.—^Tropwood A.G. v. Hempel’s Marine 
Paints, Inc., D.C.N.Y., 435 F.Supp. 1120. 

§ 4(7). -Noncontractual Duty 

96. Fla.—Weimar v. Yacht Qub Point Estates, Inc., 
App., 223 So.2d 100. 

N.C—^Rremen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E2d 53, 266 N.C. 134. 

Utah—Milliner v. Elmer Fox & Co,, 529 P.2d 806. 
Wash.—Hunter v. Knight, Vale and Gr^ory, 571 P.2d 
212, 18 Wash.App. 640. 

97. Conn.—Josephson v. Meyers, 429 A.2d 877, 180 
Conn. 302. 

Fla,—O.P. Cforp. v. Lewis, App., 373 So.2d 929. 

Ind.—^Blankenship v. Huesman, 362 N.E2d 850, 173 
IndApp. 98. 

Mass.—LaClair v. Silberline Mfg. Co., Inc., 393 N.£.2d 
867, 379 Mass. 21. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Mont—^Baumgartner v. National Cash Register Cfo., 
406 P.2d 686, 146 Mont 346. 

N.C.—^Huyek Corp. v. C.C. Mangum, Inc., 309 S.E.2d 
183, 309 N.C 788. 

Ohio-Recd v. Molnar, 423 N.E2d 140, 67 Ohio St.2d 
76, 21 0.0.3d 48. 
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98. Ga.—Sims v. American C:ias. Co., 206 S.E.2d 121, 
131 Ga.App. 461, affd 206 S.E2d 61, 232 Ga. 
787. 
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99. Dl.—Normoyle-Bcrg & Associates, Inc. v. Village 
of Deer Creek, 350 N.E.2d 559, 39 Ill.App.3d 744. 
Ohio—Tibbs v. National Homes Const Corp., 369 
N.E2d 1218, 52 Ohio App.2d 281, 6 0.0.3d 300. 

Attendant circumstances 

N.C—Huyck Corp. v. CC. Mangum, Inc., 309 S.E2d 
183, 309 N.C 788. 

1. Ga.—FerreU v. Haas, 220 S.E.2d 771, 136 Ga.App. 
274. 

Ill.—Walsh V. A. D. Conner, Inc., 425 N.E2d 1153, 54 
niDec. 936, 99 ni.App,3d 427. 

2.5, Ariz.—McGeorge v. City of Phoenix, App., 572 

P.2d 100, 117 Ariz, 272. 

When breach occurs 

La.—C!anter v. Koehring Co., 283 So.2d 716. 
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4. Cal.—Schwarte v. Helms Bakery Limited, 60 Cal. 

Rptr. 510, 430 P.2d 68. 67 C2d 232. 

Idaho—Taylor v. Herbold, 483 P.2d 664, 94 Idaho 133. 
ni—Normoyle-Berg & Associates, Inc. v. Village of 
Deer Creek, 350 N.E.2d 559, 39 IU.App.3d 744. 
La.—Domak v. Lafayette General Hospital, 399 So.2d 
168. 

Mo.—Irby v. St. Louis County C^b Co., App,, 560 
S.W.2d 392. 

N.Y.—DeAngelis v. Lutheran Medical Center, 445 N.Y. 
S.2d 188, 84 A.D.2d 17, affd. 449 N.E2d 406, 58 
N.Y.2d 1053, 462 N.Y.S.2d 626. 

N.C.—Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E2d 53, 266 N.C. 134. 

Duty not found 

U.S.—Hassan v. Hartford Ins. Group, D.C.Del., 373 
F.Supp. 1385. 

C^al—Ramsden v. Western Union, 138 Cal.Rptr. 426, 
71 CA.3d 873. 

Utah—Gray v. Scott, 565 P.2d 76. 

5. U.S.—Hertz Corp. v. Cox, C.A.Ga., 430 F.2d 1365, 

reh. den. 436 F.2d 1376, app. after remand 472 
F.2d 552. Cert. den. 94 S.Ct. 129, 414 U.S 825, 
38 L.Ed.2d 59. 

Ill—Brooks v. Lundeen, 364 N.E.2d 423, 7 IllDcc. 
262, 49 IllApp.3d 1. 

6. Ill—Seago v. Roy, 424 N.E.2d 640, 53 DlDec. 849, 

97 IllApp.3d 6. 
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7.5. Mich.—Moning v. Alfono, 254 N,W.2d 759, 400 
Mich. 425. 

Rescuer 

Ohio—Marks v. Wagner, 370 N.E2d 480, 52 Ohio 
App.2d 320, 6 0.0.3d 360. 

7.10. KC.—McKinney Drilling Co. v. Ncllo Teer 
Co., 248 S.E.2d 444, 38 N.C.App. 472. 

7.15. Tex.—Moore v. ElUs, Qv-App., 335 S.W.2d 
261, revd. on oth. grds.. Sup., 401 S.W.2d 789. 

§ 4(8). -Public Duty 

Ariz.—CJJS. cited in Massengill v. Yuma Cfounty, 456 
P.2d 376, 379, 104 Ariz. 518, 41 A.L.R.3d 692. 

8. U.S.—Demuth Development Cforp. v. Merck & Co., 

Inc., D.CN.Y., 432 F.Supp. 990. 

Ill.—CJJS. dted in O’Fallon Devel Co. v. Qty of 
O’Fallon, 356 N.E.2d 1293, 1302, 2 IIlDca 6, 43 
Ill.App.3d 348. App. after remand 389 N.E.2d 
677, 27 Ill.Dec. 613, 71 ni.App.3d 220. 

Minn.—Cracraft v. City of St. Louis Paric, 279 N.W.2d 
801. 

Balancing competing public policy considera¬ 
tions 

(2al.—Reenders v. City of Ontario, 137 Cal.Rptr. 736, 
68 C.A.3d 1045. 

9. Cfonn.—CJ.S. dted in Shore v. Town o( Stoning* 

ton, 444 A.2d 1379, 1382, 187 Conn. 147. 

Public duty to specific duty 

Ariz.—Oleszczuk v. State, 604 P.2d 637, 124 Ariz. 373. 
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In a proper case, a contract between 
a municipality and a contractor may 
form the basis of a duty of care to a 
member of the public.^*^*^ 

9.10. Fla.—Dickerson, Inc. v. Buckley, App., 261 
So.2d 570. 

§ 4(9). -Legal or Moral Duty 

10. U.S.—Lemley v. U.S., D.C.W.Va., 317 F.Supp. 

350, affd., CA., 455 F.2d 522. 

Ala.—Groodson v. Elba Baking Co., 408 So.2d 498. 
D.C.—Williams v. Auerbach, App., 285 A.2d 701. 

Fla.—^Parliament Towers Condominium v. Parliament 
House Realty, Inc., App., 377 So.2d 976. 

Ga.—Washington v. Combustion Engineering, Inc., 284 
S.E.2d 61, 159 Ga.App. 555. 
ni.—Hoffman v. Vernon Tp., 423 N.E.2d 519, 53 Ill. 

Dec. 135, 97 Ill.App.3d 721. 

La.—Kcnnard v. Liberty Mut. Ins. Co., App., 277 So.2d 
170. 

Mont.—Krone v. McCann, 638 P.2d 397, 196 Mont. 
260. 

Tex.—Texas & P. Ry. Co. v. Salazar, Civ.App., 458 
S.W.2d 116, err. ref. no rev. err. 

13,5. Colo.—Metropolitan Gas Repair Service, Inc. v. 
Kulik, 621 P.2d 313. 

La.—Straley v. Calongne Drayage & Storage, Inc., 346 
So.2d 171, on remand, App., 350 So.2d 1231. 

§ 4(10). -To Whom Duty Owed 

14. U.S.—Franklin v. U.S., CA.m., 342 F.2d 581, 
cert. den. 86 S.Ct. 51, 382 U.S. 844, 15 L.Ed.2d 
84—First Nat. Bank, Henrietta v. Small Business 
Administration, C.A.Tex., 429 F.2d 280—^Ward v. 
Hobart Mfg. Co., C.A.Miss., 450 F.2d 1176. 

Cal.—Del Real v. San Diego Gas & Elec. Co., 96 
Cal.Rptr. 889, 11 C.A.3d 1096. 

Colo.—^Turner v. Grier, 608 P.2d 356, 43 Colo.App. 
395. 

Ga.—Shockley v. Zayre of Atlanta, Inc., 165 S.E.2d 
179, 118 Ga,App. 672. 

Ind.—^Allied Fidelity Ins. Co. v. Lamb, App., 361 
N.E2d 174. 

Ky.—^Helton v. Montgomery, App., 595 S.W.2d 257. 
La.—Haas v. Southern Farm Bureau Cas. Ins. Co., 
App., 321 So.2d 380, writ ref- 323 So.2d 133. 
Mich.—Royal v. McNulty, 170 N.W.2d 313, 17 Mich. 
App. 713—^Bradshaw v. Michigan Nat Bank, 197 
N.W.2d 531, 39 Mich.App. 354. 

N.Y.^—Chemical Bank v. National Union Fire Ins. Co. 
of Pittsburgh, Pennsylvania, 425 N.Y.S.2d 818, 74 
A.D.2d 786, app. dism. 422 N.E2d 832, 53 N.Y.2d 
864, 440 N.Y.S.24 187. 

N.C.—Stanford v. Owen^ 265 S.E.2d 617, 46 N.C.APP- 
388, app. after remand 332 S.E.2d 730, 76 N.C. 
App. 284, review den. 336 S.E.2d 402. 

N.D.—^Vasichek v. Thorsen, 271 N.W.2d 555. 

Old.—Haas v. Firestone Tire & Rubber Co., 563 P.2d 
620. 

Pa.—Boyce v. U.S. Steel Corp., 285 A.2d 459, 446 Pa. 
226. 

Tex,—H. E. Butt Food Stores, Inc. v. Vera, Civ.App., 
516 S.W.2d 287. 

Engineer owes duty to contractor 

ni.—^Bates & Rogers Const. Corp. v. North Shore Sam- 
tary Dist, 414 N.E2d 1274, 47 Ill.Dec. 158, 92 
Ill.App.3d 90, app. after remand 471 N.E.2d 915, 
84 m.Dec. 149, 128 Ill.App.3d 962, affd. 486 
N.E2d 902, 93 Bl.Dec. 369, 109 ni.2d 225. 
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15. U.S.—Carter v. Taylor Diving & Salvage Co., 
D.CLa., 341 F.Supp. 628. Affd., C.A., 470 F.2d 
995. 

Alaskar-WicrzWcki v. Alaska Mut Sav. Bank, 630 P.2d 
998. 

Ga.—^Howard v. Dun & Bradstreet, Inc., 220 S.E.2d 
702, 136 Ga.App. 221. 

La.^—LeJeune v. Liberty Mut Ins. Co., App., 261 So.2d 
280. 


Pa.—Boyce v. U.S. Steel Corp., 285 A.2d 459, 446 Pa. 
226. 

Vt—Guilmette v. Alexander. 259 A.2d 12. 128 Vt. 116. 

15.5. U.S.—Carter v, Taylor Diving & Salvage Co., 
D.CLa., 341 F.Supp. 628, affd.. C.A., 470 F.2d 
995. 

La.—McKey v. Dow Chemical Co., Inc., App., 295 
So.2d 516. 

15. Cal.—Earp v. Nobmann, 175 Cal.Rptr. 767, 122 
C.A.3d 270. 

17. Colo.—Turner v. Grier, 608 P.2d 356, 43 Colo. 
App. 395. 

Ga.—Griffin v. Campbell, 145 S.E2d 659, 112 Ga.App. 
420. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 


page 502 

18. N.Y.—Napolitano v. Town of ChUi, 263 N.Y.S.2d 
367, 47 Misc.2d 920, affd. 28 N.Y.S.2d 868, 59 
A.D.2d 845. 

Duty to assignees 

Or.—Beri, Inc. v. Salishan Properties, Inc., 580 P.2d 
173, 282 Or. 569. 

19. U.S.—Tormo v. Yormark, D.C.N.!., 398 F.Supp. 
1159. 

Users of harmless things causing ipjury 

N.Y.—Cuevas v. 73rd & Central Park West Corp., 272 
N.Y.S.2d 41, 26 A.D.2d 239, affd. 234 N.E.2d 843, 
21 N.Y.2d 745, 287 N.Y.S.2d 889. 

20. Kan,—Durflinger v. Artiles, 673 P.2d 86, 234 
Kan. 484, ans. to certified ques. conf. to 727 F.2d 
888 . 

N.Y.—Paul V. Hogan, 392 N.Y.S.2d 766, 56 A.D.2d 
723. 

§ 4(11).-Privity 

20.50. U.S.—Rhoads v. Service Mach. Co., D.C.Ark., 
329 F.Supp. 367. 

Ala.—CJ.S. cited in City of Mobile v. Harvard, 268 
So.2d 805, 811, 289 Ala. 532, app. after remand 
302 So.2d 228, 293 Ala. 301—CJ.S. dted in Ha- 
vard v. Palmer & Baker Engineers, Inc., 302 So,2d 
228, 232, 293 Ala. 301. 

21. U.S.—CJJS. dted in Knudson v. Weeks, D.C. 
Okl., 394 F.Supp. 963, 970—Kaiser Aluminum & 
Chemical Corp. v. IngersoU-Rand Co., D.C.Ga., 
519 F.Supp. 60. 

22. U.S.—Knudson v. Weeks, D.C.Okl., 394 F.Supp. 
963. 

Cal.—^Thomas v. Olin Mathieson Chemical Corp., 60 
CaI.Rptr. 454, 255 CA,2d 806. 

Fla.—^Navajo Circle, Inc. v. Development Concepts 
Corp., App., 373 So.2d 689. 

m,—Rozny v. Mamul, 250 N.E,2d 656, 43 111.2d 54, 35 
A.L.R3d 487, overruling National Iron, etc. Co. v. 
Hunt 143 N.E 833, 312 m. 245, 34 A.ER. 1. 

Okl.—Ked v. Titan Const. Corp., 639 P.2d 1228. 

Recovery of damages 

Colo.—Weller v. Cosmopolitan Homes, Inc., 622 P.2d 
577, 44 Colo.App. 470, affd., remd. Sup., 663 P.2d 
1041. 
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22.5. Cal.—^J’Aire Corp. v. Gregory, 157 Cal.Rptr. 

407, 598 P.2d 60. 24 C3d 799.. 

HI.—Lorang v. Heinz, 248 N.E2d 785, 108 IlLApp.2d 
451. 

S.c.—^Rogers v. Scyphers, 161 S.E2d 81, 251 S.C. 128. 
Recovery for negligent real estitte appraisal 
Wis.—Costa v. Neimon, App., 366 N.W,2d 896, 123 
Wi8.2d 410. 

24. Fla.—Weimar v. Yacht Club Point Estates, Inc., 
App., 223 So.2d 100. 

25. La.—Chemical Oeaning, Inc. v. Brindell-Bruno, 
Inc,, App., 186 So.2d 389. 

Accountant not liable to third persona 
Fla.—^Investment Corp. of Fla. v. Buchman, Appn 208 
So.2d 291, cert, diam., Sup., 216 So.2d 748. 
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N.Y.—State Street Trust Co. v. Ernst, 15 N.E2d 416, 
278 N.Y. 104. 

26. Fla.—(jallichio v. Corporate Group Service, Inc., 
App., 227 So.2d 519. 

S.C.—Edward’s of Byrnes Downs v. Charleston Sheet 
Metal Co.. 172 S.E.2d 120, 253 S.C. 537. 

Real property 

Ohio—McMillan v. Brune-Harpenau-Torbcck Builders, 
Inc., 455 N.E2d 1276, 8 Ohio SL3d 3, 8 O.B.R. 73. 

28. Ill.—Agee v. First Nat. Bank of Maywood, 386 
N.E2d 899, 25 IlLDcc. 425. 68 IlLApp.3d 794. 

29. U.S.—Green Const. Co. v, Williams Form Engi¬ 
neering Corp., D.C.Mich., 506 F.Supp. 173. 

29.5. U.S.—^Hargraves v. Brackett Stripping Mach. 
Co., D.C.Tenn., 317 F.Supp. 676. 

Alaska—Howarth v. Pfeifer, 443 P.2d 39. 

Fla.—Drexel Properties, Inc. v. Bay Colony CHub Con¬ 
dominium, Inc., App., 406 So.id 515, rev. den. 417 
So.2d 328. 

Tex.—Gupta v. Ritter Homes, Inc., App. 14 Dist., 633 
S.W.2d 626, affd. in part, revd. in part on oth. grds. 
Sup., 646 S.W.2d 168. 

Wash.—^Palmer v. Massey-Ferguson, Inc., 476 P.2d 
713, 3 Wash.App. 508. 

Homeowner not original purchaser has cause of 
action against builder 

N.C—Oates v. Jag, Inc., 333 S.E2d 222, 314 N.C. 276. 

Magazine publisher endorsing advertised prod¬ 
uct 

Cal.—^Hanberry v. Hears! Corp., 81 Cal.Rptr. 519, 276 
CA.2d 680, 39 A.L.E3d 173. 

Defective condition of property causing damage 

Miss.—West End Corp. v. Royals, 450 So.2d 420. 
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29.10. Cal.—Walnut Creek Aggregates Co. v. Testing 
Engineers, Inc., 56 Cal.Rptr. 700, 248 C.A.2d 690. 

Factors involved in determination of liability 

Conn.—Licata v. Spector, 225 A.2d 28, 26 Conn.Sup. 
378. 

(2) Liability held not shown. 

Cal.—Gill V. Mission Sav. & Loan Ass’n, 46 Cal.Rptr. 
456, 236 C.A.2d 753. 

Mo.—Aluma Kraft Mfg. Co. v. Elmer Fox & Ck)., App., 
493 S.W.2d 378. 

(3) Other factors. 

Cal.—Keene v. Wiggins, 138 CalUptr. 3, 69 C.A.3d 
308. 

31. m.— Miller v. DeWitt, 208 N.E2d 249, 59 HI. 
App.2d 38, affd. in part and revd. in part on oth. 
grds.. Sup., 226 N.E2d 630, 37 IU.2d 273. 

Risk of harm to intangible interest 

Cal.—^Walnut Creek Aggregates Co. v. Testing Engi¬ 
neers Inc., 56 Cal.Rptr. 700, 248 C.A-2d 690. 

Supplier of information 

D.C—Security Nat. Bank v. Lish, App., 311 A.2d 833. 

31.10. m.—Miller v. DeWitt. 208 N.E2d 249, 59 
in.App.2d 38, affd. in part and revd. in part on 
Oth. grds. 226 N.E2d 630, 37 111.2d 273. 

Liability based on unsldllfulness and negligence 

ni.-^MiIler v. DeWitt, 208 N.E.2d 249, 59 Ill.App.2d 
38, affd. in part and revd. in part on oth. g^. 
Sup., 226 N.E.2d 6^0, 37 m.2d 273. 

31.15. in.—MiUcr v. DeWitt. 208 N.E2d 249, 59 
Ill.App.2d 38, affd. in part and revd. in part oa 
oth. grds., Sup., 226 N.E.2d 630, 111.2d 273. 

31 JO. in.—Miner v. DeWitt, 208 N.E2d 249, 59 
m.App.2d 38, affd. in part and revd. in on 
oth. grds., Sup., 226 N.E2d 620, 37 IIL2d 273. 

31J5. m.— Miner v. DeWitt, 208 N.E2d 249, 59 
IU.App.2d 38, affd. in part and revd. in part on 
oth. grds.. Sup, 226 N.E2d 630, 37 m.2d 273. 

N.D.-rJones v. Boeing Co., 153 N.W.2d 897. 

Slrill ordinarily required of architects 

lU.—Miher v. DeWitt, 208 N.E2d 249, 59 in,App.2d 
38, affd. in part and xevd. in part on oth^ 

Sup., 226 N.E2d 630, 37 m.2d 273. 
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Duty ta keep sbreast of times 

ni.—MiHer v. DeWitt, 208 N.E.2d 249, 59 ni.App.2d 
38, affd. in part and revd. in part on oth. grds., 
Snp., 226 N.E2d 630, 37 ni.2d 273. 

Pofect i^ans not required 

ni.—Miller V. DeWkt, 208 N.E2d 249, 59 in.App.2d 
38, af!d. in part and revd. in part cm oth. grds., 
226 N.E2d 630, 37 I11.2d 273. 
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3130. ra.—Miller v. DeWitt, 208 N.E2d 249, 59 
niApp.2d 38, afTd. in part and revd. in part on 
oth. grds.. Sup., 226 N.E2d 630, 37 III.2d 273. 

Iowa—Evans v. Howard R. Green Co., 231 N.W.2d 
907. 

Duty as to contractor 

HL—MUIer v. DeWitt, 208 N.E.2d 249, 59 in.App.2d 
38, affd. in part and revd. in part on oth. g^.. 
Slip., 226 N.E2d 630, 37 I11.2d 273. 

3135. ni.—Miller v. DeWitt, 208 N.E2d 249, 59 
IILApp.2d 38, affd. in part and revd. in part on 
oth. gids., Sup., 226 N.E2d 630, 37 I11.2d 273. 

32. IncL—Citizens Gas & Coke Utility v. American 
Economy Ins. Co., App., 477 N.E2d 329, vac. 486 
N.E2d 998. 

§ 4(13). -Knowledge of Duty 

40. U.S.—Johnson v. Aetna Cas. & Sur. Co., D.C. 
Fla., 339 RSopp. 1178. 

Ariz.—^Wright v. Demeter, 442 P.2d 888, 8 Ari 2 .App. 
65. 

IlL—Penrod v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 385 N.E2d 376, 24 IlLDea 464, 68 ULApp.Sd 

75. 

Ohio—Thompson v. Ohio Fuel Gas Co., 224 N.E2d 
131, 9 Ohio St.2d 116. 

§ 5(1). Knowledge or Notice of De¬ 
fect or Danger 
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44. U.S,—Sabine Towing & Transp. Co. v. St. Joe 
Paper Co.. D.C.Fla., 297 F.Supp. 748. 

Cal—Oakes v. Geigy Agr. Chemicals, 77 (3al.Rptr. 709, 
272 C.A.2d 645. 

Fla.—Gibson v. Avis Rent-A-Car System, Inc., 386 
So.2d 520, on remand App., 388 So.2d 55. 

Ga.—Crosby v. Savannah Elec. & Power Co., 150 
S.E2d 563, 114 Ga,App. 193—Seaboard Coast 
line R. Co. V. Clark, 176 S.E2d 596, 122 Ga,App. 
237. 

MSch.—Samstm v. Saginaw Professional Bldg., Inc., 224 
N.W.2d 843, 393 Mkh. 393. 

Wash.—^Perry v. Seattle School Dist. No. 1, 405 P-2d 
589, 66 Wash.2d 800. 

Actnal or constmetiye knowledge 

Ind.—^Huttsberger v. Wyman, 216 N.E2d 345, 247 Ind. 
369. 

Moral duty 

U.S.—^Fmd Motor Co. v. Dallas Powa- & Light Co., 
C.A.Tex., 499 F.2d 400. 
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46. U.S.—State v. McFetridge, CA.IU., 484 F.2d 
1169. 

Cal—Fries v. Broadway Federal Sav. & Loan Ass’n of 
Los Angdes, App,, 65 Cal.Rptr. 460. 

D.C—S. Kami’s Sons Corp. v, Hayes, App., 320 A.2d 
593. 

Fla.—Peeler v. Independent Ufe & Acc. Ins. Co., App., 
206 So2d 34—Luckey v. Qty of Orlando, App., 
264 So.2d 99. 

Ga.—Chapman v. PhilHps, 145 S.E2d 663, 112 Oa. 
App. 434—^Rabom v. Richmond County Hospital 
Authority. 213 S.E2d 534, 134 Ga.App. 153. 

Ind.—Hunsberger v. Wyman, 216 N.E2d 345, 247 Ind. 
369. 

La.—Hicks v. Nelson, App., 182 So.2d ISl—Foreman 
V. Vemiilioti Parish Police Jury, App., 258 So.2d 
652. 


Md.—Bauman v. Woodfidd, 223 A.2d 364, 244 Md. 
207. 

Mo.—Wells v. Goforth. 443 S.W.2d 155. 

Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 Nd). 
722. 

N.Y.—Toner v. Constable, 306 N.Y.S.2d 323, 61 
Misc-2d 586, mod. on oth. grds. 307 N.Y.S.2d 231, 
61 Misc.2d 591. 

Ohio—Moore v. Denune & Pipic, Inc., 269 N.E2d 599, 
26 Ohio St2d 125. 

Pa.—Jones v. Treegoob, 249 A.2d 352, 433 Pa. 225. 
EL—Hennessey v. Suhl, 333 A.2d 151, 114 El. 311. 
S.D.—Waggoner v. Midwestern Development, Inc., 154 
N.W.2d 803, 83 S.D. 57. 

Tex.—Board of Trustees, Tarrant County Jr. College v. 
National Indem. Co„ Civ.App., 484 S.W.2d 399, 
err. ref. no rev. err. 

Vt.—Largess v. Tatem, 291 A.2d 398, 130 Vt. 271. 
Actual or constructive notice 
(1) N.Y.—Stevens v. Loblaws Market, 278 N.Y.S.2d 
703, 27 A.D.2d 975. 

Knowledge describes orbit of duty 
Md.—Owens v. Simon, 226 A.2d 548, 245 Md. 404. 
Actual knowledge not shown 
Cal.—^Wingard v. Safeway Stores, Inc., 176 Cal.Rptr. 
320, 123 C.A.3d 37. 

La.—Ducote v. Voorhies, App., 350 So.2d 1289. 
N.Y.—Yates v. Chrysler Corp., 433 N.Y.S.2d 837, 79 
A.D.2d 656. 
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47. UjS.—H all V. E. I. Du Pont De Nemours & Co., 
Inc., D.CN.Y., 345 F.Supp. 353—Cincotta v. 
U.S., D.C.Md.. 362 F.Supp. 386. 

Ga.—Hyde v. Bryant, 151 S.E2d 925, 114 Ga.App. 
535—Herring v. Hauck, 165 S.E.2d 198, 118 Ga. 
App. 623. 

La.—Champagne v. Harahan Lions Club, Inc., App., 
243 So.2d 292. 

Okl.—Barnhart v. Freeman Equipment Co., 441 P.2d 
993. 

48. Conn.—Baker v. Ives, 294 A.2d 290, 162 Conn. 
295. 

Ga.—Somers v. Tribble, 154 S.E2d 620, 115 Ga.App. 
282. 

Pa.—^Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140. 

49. N.Y.—Fiocco v. Doerflinger, 431 N.Y.S.2d 795, 
106 Misc.2d 381, 

Pa.—Com. V. McFarland, 308 A2d 126, 226 Pa.Super. 
138. 

50. U.S.—Lopez V. A/S D/S Svendborg, C.A.N.Y., 
581 F.2d 319. 

Ga.—Champman v. Phillips, 145 S.E2d 663, 112 Ga. 
App. 434. 

Mo.—Edwards v. Springfidd Coca-Cola Bottling Co., 
Inc,, App,, 495 S.W.2d 489. 

Vt.—Forcier v. (Jrand Union Stores, Inc., 264 A2d 796, 
128 Vt. 389. 

51. Conn.—Nolan v. Moidli, 226 A.2d 383, 154 
Conn. 432. 

Fla.—Dolan Title & Guaranty Corp. v. Hartford Acc. 

& Indem. Co., App., 395 So.2d 296. 

Ga.—Chastain v. Fuqua Industries, Inc., 275 S.E.2d 
679, 156 Ga.App. 719. 

54. N.C—Jenkins v. Hdgren, 217 S.E.2d 120, 26 
N.CAj^. 653. 
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55, Tex.—Oldakcr v. Lock Const Co., Civ.App., 528 
S.W.2d 71, err. ref. no rev. err. 

§ 5(3). -Implied, Constructive, 

or Imputed Knowledge or 
Notice in General 


59. La-—Penn v. Inferno Mfg. Corp., App., 199 So.2d 
210, writ ref. 202 So.2d 649,251 La. 27—Travdefs 
Indem. Co. v. Sears, Roebuck & Co., App., 256 
So.2d 321. 
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Mo.—Catalano v. Kansas City, App., 475 S.W.2d 426. 

60. Tex.—Jackson v. Associated Devdopers of Lub¬ 
bock, av.App., 581 S.W.2d 208, err. ref. no rev. 
err. 

61. U.S.—Daigle v. Point Landing, Inc., C.A.La., 616 
F.2d 825. 

62* Ga.—Colonial Stores, Inc. v. Donovan, 154 S.E2d 
659, 115 Ga.App. 330. 

Md.—Hensley v. Montgomery County, 334 A.2d 542, 
25 Mo.App. 361, 94 A.L.R.3d 1148. 

N.M.—First Nat Bank in Albuquerque v. Nor-Am 
Agr. Products, Inc., App., 537 P.id 682, 88 N.M. 
74. 

63. U.S.—Rhode Island Hospital Trust Nat. Bank v. 
Swartz, Breasenoff, Yavner and Jacobs, C.A.Va., 
455 F.2d 847, app. after remand 482 F.2d 1000. 
Cal.—Contini v. Western Title Ins. Co., 115 Cal.Rptr. 
257, 40 C.A.3d 536. 

Conn.—^Warren v. Stancliff, 251 A.2d 74, 157 Conn. 
216. 

Iowa—Boge v. Jack Link Truck Line, Inc., 200 N.W.2d 

544. 

Vt.—Largess v. Tatem, 291 A.2d 398, 130 Vt 271. 
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65. Vt.—Lane Const. Corp. v. State, 265 A.2d 441, 
128 Vt 421. 

66. Md.—Palms v. Shell Oil Co., 332 A.2d 300, 24 
Md.App. 540. 

68. U.S.—^Mamiye Bros. v. Barber S.S. Lines, Inc., 
C.A.N.Y., 360 F.2d 774, cert den. 87 S.Q. 80, 
385 U.S. 835, 17 L.Ed.2d 70. 

Ga.—Rockmart Bank v. Hall, 151 S.E2d 232, 114 
Ga-App. 284—Elebash v. Whitley, 151 S.E2d 196, 
114 Ga.App. 294. 

Ill.—Lewis V. Stran Steel Corp., 311 N.E2d 128, 57 
I11.2d 94. 

La.—Deris v. Finest Foods, Inc., App., 198 So.2d 412. 

69. U.S.—Ohio Cas, Ins. Co. (Venango Federal Sav. 
and Loan) v. Bank Bldg. & Equipment Corp. of 
America, D.C.Pa., 300 F.Supp. 632—Campbell 
Soup Co. V. Springdale Farms, Inc., D.C.Ark., 338 
F.Supp. 279. 

Ill.—Pantaleo v. Gamm, 245 N.E.2d 618, 106 lU. 
App.2d 116—Ryan v. Robeson’s, Inc., 251 N.E.2d 

545, 113 Ill.App.2d 416. 

Minn.—Berry v. Hacrtel, 170 N.W.2d 558, 284 Minn. 
400. 

N.M.—Williams v. Herrera, App., 496 P.2d 740, 83 
N.M. 680. 

N.Y.—White v. Long Island Lighting Co., 302 N.Y. 
S.2d 463, 32 A.D.2d 792. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 

Opportunity as equivalent to knowledge 

Vt.—Lane Const. Corp. v. State, 265 A.2d 441, 128 Vt. 
421. 
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73, Ky.—Bowlm v. General Tire & Rubber Co.* 445 
S.W.2d 693. 

Tex.—Murray v. O & A Exp., Inc., 630 S.W.2d 633. 
73 J, U.S.—Di Gregorio v. N. V. Stoomvaart Maat- 
schappy “Nederland" D.C.N.Y., 4U F.Supp. 331, 
^d. 531 F.2d 1143. 

74. U.S.—CJ.S. cited in Wagner v. Grannis, D.C.Pa., 
287 F.Supp. 18, 25. 

Ga.—U.S. V. Aretz, 280 S.E.2d 345, 248 Ga. 19. 

§ 5(4). -Reasonable Anticipa¬ 

tion of Iiyury or Danger 
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76. Quinn v. Moore, 292 A2d 846. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

77. U.S.—Berwind Corp. v. Litton Industries, Inc., 
CAHl., 532 F.2d 1. 

Alaska—State v. Guinn, 555 P.2d 530. 
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Ariz.—Oty of Tucson v. Wondergem, 435 P.2d 77, 6 
Ariz.App. 570. App. after remand 458 P.2d 361, 
10 Ariz.App. 267, vac. on oth. grds. 466 P.2d 383, 
105 Ariz. 429. 

Cat—Kindt v. Kauffman, 129 CaLRptr. 603, 57 C.A.3d 
845. 

Ky.—CLJ.S. cited in Standard Oil Co. v. Manis, App., 
433 S.W.2d 856, 858. 

Mich.—McLaughlin v. Great Lakes Contracting Co. of 
Detroit, 267 N.W.2d 489, 80 Mich.App. 729. 

Mo.—^Vinyard v. Vinyard Funeral Home, Inc., App., 
435 S.W.2d 392. 

NJ.—^Foote V. Erie Lackawanna Ry. Co., 361 A.2d 62, 
142 NJ.Super. 195. 

N.M.—Neff V. Woodmen of World Life Ins. Soc., App., 
529 P.2d 294, 87 N.M. 68, cert. den. 529 P.2d 274, 
87 N.M. 48. 

Pa—Fredericks v. Castora, 360 A.2d 696, 241 Pa.Su- 
per. 211. 

Vt.—Dodge V. McArthur, 223 A.2d 453, 126 Vt. 81. 

Wis.—University Dodge, Inc. v. Drott Tractor Co.. 198 
N.W.2d 621, 55 Wis.2d 396. 

78. D.C.—Spar v. Obwoya, App., 369 A.2d 173. 

Fla—Memorial Park, Inc. v. Spinelli, App., 342 So,2d 

829. 

Dl.—Krakowiak v. Sampson, 229 N.E.2d 578, 85 III. 
App.2d 71. 

Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L.R.3d 778, 

Neb.—Farmer v. S.M.S. Trucking Co., 145 N.W.2d 922, 
180 Neb. 779. 

Ohio—Strother v. Hutchinson, 423 N.E.2d 467, 67 Ohio 
St.2d 282, 21 0.0.3d 177. 

A decisive consideration, etc. 

U.S.—Williams v. U.S., C.A.Ga, 352 F.2d 477, app. 
after remand 379 F.2d 719. App. after remand 405 
F.2d 234. 
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79. U.S.—Frederic v. U.S., D.C.La, 246 F.Supp. 368 
—Bishop V, Byrne, D.C.W.Va., 265 F.Supp. 460— 
Sanbutch Properties, Inc. v. U.S., D.C.Cal., 343 
F.Supp. 611, 

Cal.—^Austcro v. National Cas. Co. of Detroit, Mich., 
113 Cal.Rptr. 107, 62 C.A.3d 511. 

Conn.—^Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R,3d 1091. 

Seaberg v. State, 226 A.2d 401, 4 Conn.Cir. 
116—Suglia V. National Credit System, Inc., 227 
A.2d 101, 4 Conn.Cir. 133. 

Fla.—Crosby v. Manly Const. Co., App., 193 So.2d 11, 

Idaho—^Johnson v. Stanger, 510 P.2d 303, 95 Idaho 408. 

Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L.R.3d 778. 

Mo.—Iri^ V. St. Louis County Cab Co., App., 560 
S.W.2d 392. 

Ohio—^Thompson v. Ohio Fuel Gas Co., 224 N.E.2d 
131, 9 Ohio St.2d 116. 

Or.—Connonlly v. Bressler, 583 P.2d 540, 283 Or. 265. 

Pa,—^Lambert v. PBI Industries, 366 A.2d 944, 244 
Pa.Super. 118. 

Wash,—Potter v. Madison Tavern, 446 P.2d 320, 74 
Wash.2d 704. 

79.5. Ga.—^Associated Distributors, Inc. v. Canup, 
154 S.E.2d 32, 115 Ga.App. 152. 

N.H.—Sargent v. Ross, 308 A2d 528, 113 N.H. 388, 64 
A.L.R-3d 329. 

Vt—Guilmette v, Alexander, 259 A-2d 12, 128 Vt. 
116—Lane Const. Corp. v. State, 265 A.2d 441, 
128 Vt 421. 

79.10. m.—^Baggett v. Ashland Oil & Refining Co., 
236 N.E.2d 243, 92 Ill.App.2d 433. 

Minn.—Luke v. City of Anoka, 151 N.W.2d 429, 277 
Minn. 1. 

Neb.—Look v. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 AL.R.3d 1313. 

N.Y.—Tirado v. Lubarsky, 268 N.Y.S.2d 54, 49 
Misc.2d 543, affd 276 N.Y,S.2d 128, 52 Misc.2d 
527. 

79.15. Cal—Alva v. Cook, 123 Cal.Rptr. 166, 49 
C.A.3d 899. 


m.—Stribling v. Chicago Housing Authority, 340 
N.E.2d 47, 34 IU.App.3d 551. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

80. U.S.—American Cas. Co. v. Timmons, C.A.Ohio, 
352 F.2d 563—Petition of Kinsman Transit Co., 
C.A.N.Y., 338 F.2d 708, cert den. 85 S.Ct 1026, 
380 U.S. 944, 13 L.Ed.2d 963—In re Dearborn 
Marine Service, Inc., CA.Tex., 499 F.2d 263, reh. 
den. 512 F.2d 1061, cert dism. 96 S.a. 163, 423 

U. S. 886, 46 L.Ed.2d 118. 

Spears v. U.S., D.C.W.Va., 266 F.Supp. 22. 

Ala.—^Alabama Power Co. v, Henderson, 342 So.2d 323. 
Ariz.—^Arizona Public Service Co. v. Brittain, 486 P.2d 
176, 107 Ariz. 278. 

WUson V. City of Tucson, 446 PJ2d 504, 8 Ariz. 
App. 398—City of Scottsdale v. Kokaska, 495 P.2d 
1327, 17 Ariz.App. 120. 

Ark.—North Little Rock Transp. Co. v. Finkbeiner, 420 
S.W.2d 874, 243 Ark. 596. 

Cal.—Beard v. Atchison, T. & S.F. Ry. Co., 84 Cal. 

Rptr. 449, 4 C.A.3d 129. 

Colo.—Iverson v. Solsbery, App., 641 P.2d 314. 

Fla.—Bryant v. Jax Liquors, App., 352 So.2d 542. 
Ga.—Deco Leasing Corp. v. Harvey, 150 S.£.2d 699, 
114 Ga.App. 217. 

Md.—American Laundry Machinery Industries v. Hor¬ 
an, 412 A.2d 407, 45 Md.App. 97. 

Mich.—Samson v. Saginaw Professional Bldg., Inc., 224 
N.W.2d 843, 393 Mich. 393. 

Mo.—Dix V. Motor Market Inc., App., 540 S.W.2d 
927. 

Mont.—^Ambrogini v. Todd, 642 P.2d 1013, 197 Mont 

111 . 

N.M.—KeUy v. Montoya, App., 470 P.2d 563, 81 N.M. 
591—Latimer v. City of Clovis, 495 P.2d 788, 83 
N.M. 610. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

Old.—Keel v. Titan Const Corp., 639 P.2d 1228. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 
Summers v. Milwaukee Union High School Dist 
No. 5, Clackamas County, 481 P.2d 369,4 Or.App. 
596. 

Pa.—^Thomas v. Arvon Products Co., 227 A.2d 897, 424 
Pa. 365. 

Tcnn.—Ray Carter, Inc. v. Edwards, 436 S.W.2d 864, 
222 Tenn. 465. 

Wis.—Butzow V. Wausau Memorial Hospital, 187 
N.W.2d 349, 51 Wi8,2d 281—De Bauche v. Knott, 
230 N.W.2d 158, 69 Wis.2d 119. 

One factor only 

Ill.—Hoffman v. Vernon Tp., 423 N.E.2d 519, 53 lU. 

Dec. 135, 97 IU.App.3d 721. 

La.—^Ayala v. Bailey Elec. Co., In<x, App., 318 So.2d 
645, 91 A.L.R.3d 1192, writ issued 322 So.2d 770. 

Mental distress 

Wash.—^Hunslcy v. Giard, 553 P,2d 1096, 87 Wash.2d 
424. 

Prima fade case 

Cal.—Whitcombe v. Yolo County, 141 Cal.Rptr. 189, 
73 C.A.3d 698. 

Intentional criminal conduct not foreseeable 

Mo.—Irby v. St Louis County Cab Co., App., 560 
S.W.2d 392. 

81.5. Mo.—C.J.S. quoted in Hodges v. American 
Bakeries Co., 412 S.W.2d 157, 162—MacDonald 

V. HaU, 244 A.2d 809. 

Donovan v. Union Elec. Co., App., 454 S.W.2d 
623. 

82. U.S,—^Watz V. 2^pata Off-Shore Co., C.A,Tex., 
431 F.2d 100, app. after remand 500 F.2d 628. 
Fla.—Courtney v. American Oil Co., App., 2^0 So.2d 
675. 
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85. U.S.—^Andrus v. Trailers Unlimited (Roadmaster 
Custom Division), C.A.La., 647 F.2d 556. 

Til.—^Moran y. Aken, 417 N,E.2d 846, 49 0.Dec. 156, 
93 Ill.App.3d 774. 
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NX—Schroeder v. Perkel, 432 A.2d 834, 87 NJ. 53. 

85JS. Ariz.—Morris v. Ortiz, 437 P.2d 652, 103 Ariz. 
119, 35 A.L.R.3d 747. 

Ind.—Geyer v. City of Loganspoit, 370 N.E.2d 333, 267 
Ind. 334. 

Iowa—BamhiU v. Davis, 300 N.W.2d 104. 

85.10. Conn.—Licata v. Spector, 225 A-2d 28, 26 
Conn.Sup. 378. 

N.C.—Luther v. Asheville Contracting Co., 151 S.£.2d 
649. 268 N.C. 636. 

Utah—^Larsen v. Johnson, 440 P.2d 886, 21 Utah 2d 92. 

85.15. Neb.—Lee v. City of Omaha, 307 N.W.2d 800, 
209 Neb. 345. 

86. U.S.—Green Mountain Power Corp. v. General 
Elec. Corp., D.C.Vt, 496 F.Supp. 169. 

La.—^Lanieux v. State Through Louisiana State Peniten¬ 
tiary and Dept of Corrections, App., 328 So.2d 
765, writ den. 334 So.2d 427. 

Mont—^Hurley v. Northern Pac. R. Co., 455 P.2d 321, 
153 Mont 199. 

Ohio—Marks v. Wagner, 370 N.E.2d 480, 52 Ohio 
App.2d 320, 6 0.0.3d 360. 

86.5. N.Y.—^Kaempfe v. Lehn & Fink Products 
Corp., 249 N.Y.S.2d 840, 21 A.D.2d 197, motion 
den. 213 N,E.2d 451, 16 N.Y.2d 1044, 266 N.Y. 
S.2d 118, app. dism. 221 N.E.2d 809, 18 N.Y.2d 
784, 275 N.Y.S.2d 268, motion withdrawn 225 
N.E.2d 573, 19 N.Y.2d 701, 278 N,Y.S.2d' 888. 

86.10. U.S.—Rhode Island Hospital Trust Nat. Bank 
V. Swartz, Bresenoff, Yavner and Jacobs, CA.Va., 
455 F.2d 847, applying Rhode Island law, app. 
after remand 482 F.2d 1000. 

Ala.—Havard v. Palmer & Baker Engineers, Inc., 302 
So.2d 228, 293 Ala. 301. 

Ariz.—Boozer v. Arizona Coimtry Club, 434 P.2d 630, 
102 Ariz. 544—City of Tucson v. Wondergem, 435 
P.2d 77, 6 Ariz-App. 570, app. after remand 458 
P.2d 361, 10 Ariz.App. 267, vac. on oth. grds. 466 
P.2d 383, 105 Ariz. 429. 

Cal.—^Diamond Springs Lime Co. v. American River 
Constructors, 94 CaLRptr. 200, 16 C.A.3d 581. 

C:;onn.—Cobum v, Lenox Homes, Inc., 378 A-2d 599, 
173 Conn. 567. 

La.—Larkin v. U.S Fidelity & Guaranty Co., App., 258 
So.2d 132. 

Minn.—^Austin v. Metropolitan Life Ins. Co., 152 
N.W.2d 136, 277 Minn. 214. 

N.Y.—Oakley v. State, 329 N.Y.S.2d 537, 38 A.D.2d 
998, affd. 298 N.E.2d 120, 32 N.Y.2d 773, 344 
N.Y.S.2d 958. 

Or.—Gunn v. Hi-C-Home, Inc., 490 P.2d 999, 260 Or. 
404. 

Pa.—Berkebile v. Brantly Helicopter Corp., 337 A.2d 
893, 462 Pa. 83. 

• S.D.—Nicholas v. Tri-State Fair and Sales Ass’n, 148 
N.W.2d 183, 82 S.D. 450. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wa8h.2d 387— 
Maltman v. Sauer, 530 P.2d 254, 84 Wash.2d 975. 

86.15. Ala.—Harris v. Board of Water and Sewer 
Com’rs of Oty of Mobile, 320 So.2d 624, 294 Ala. 
606. 

N.Y.—^Altbrande v. New York City Housing Authority, 
254 N.Y.S.2d 326, revd. on oth. grds. 268 N.Y.S.2d 
579, 49 Misc.2d 880. 

Unreasonable risk or likelihood of harm 

Ariz.—^Wright v. Demeter, 442 P.2d 888, 8 Ariz.App. 
65. 

(2) Other statements. 

U.S.—In re Air Crash Disaster at New Orleans (Mois- 
ant Field) La., on March 20, 1969, D.CTenn,, 422 
F.Supp. 1166, affd. 544 F.2d 270. 

La.—^Timpa v. Cole, App., 225 So.2d 59. 

N.J.—Trentacost v. Brussel, 412 A.2d 436, 82 N.J. 214. 

Foreseeability elusive standard 

Mich.—Samson v. Saginaw Professional Bldg., Inc., 205 
N.W.2d 833, 44 MicKApp. 658, affd. 224 N.W,2d 
843, 393 Mich. 393. 

87. U.S.—^Western Constructors, Inc. v. Southern Pac. 
Co., C.A.Ariz., 381 F.2d 573. 
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Conn.—-Snith v. Leathncr, 242 A.2d 728, 156 Conn. 
422. 

La.—Tamer v. Caddo Parish School Bd,, 214 So.2d 
153, 252 La. 810, 35 A.L.It3d 718. 

Mont-Green v. Hagdte, 595 P.2d 1159, 182 Mont 
155. 

88 . NJ.—Black v. Public Service Elec. & Gas Co., 
237 A.2d 495, 98 NJ.Super. 366, app. after re¬ 
mand 265 A.2d 129, 56 NJ. 63. 

89. Colo.—HeUerstein v. General Rose Memorial 
Hospital, App., 478 P.2d 713. 

Mo.—Price V. Seidler, 408 S.W.2d 815. 

Vt—Guilmettc v. Alexander, 259 A.2d 12, 128 Vt 116. 

page 515 

90. Kan-—Dorflin^ v. Artiles, 673 P,2d 86, 234 
Kan. 484, ans. to certified ques. conf. to 727 F.2d 
888 . 

Va.—Bartlett v. Roberts Rec^jping, Inc., 153 S.E.2d 
193. 207 Va. 789. 

9L U.S.—^Rhoads v. Service Mach. Co., D.CArk., 
329 ESupp. 367. 

SJ>.—Ward v. LaCreA Elec Ass’n, 163 N.W.2d 344, 
83 S.D. 584. 

Vt—LaFaso v, LaFaso, 223 A-2d 814, 126 Vt. 90. 

9U5. Conn.—Wright v. Coe & Anderson, Inc., 239 
A.2d 493, 156 Conn. 145. 

Fla.—Jolly V. Insurance Co. of North America, App., 
331 So.2d 368. 

Kan.—Cooper v. Eberiy, 508 P.2d 943, 211 Kan. 657. 

Me—Quinn v. Moore, 292 A2d 846. 

Mo.—Price V. Seidler, 408 S.W.2d 815. 

N.M.—Lujan v. Reed, 434 P.2d 378, 73 N.M. 556. 

Tex.—Fuentes v. (jentiy, App. 7 Dist, 628 S.W.2d 459. 

Ws.—CMsen v. Milwaukee Waste Paper <3o., 153 
N.W.2d 45, 36 Wis.2d 1. 

**Good Samaritaii^ role 

U.S.—Blessing v. US., D.CPa., 447 ESupp. 1160. 

92. Ga.—Chapman v. Phillips, 145 S.E2d 663, 112 
Ga.App. 434—Chester v. Evans, 153 S.E2d 583, 
115 Ga.App. 46—Sims v. American Cas. Co., 206 
S.E2d 121, 131 Ga.App. 461, affd. 209 S.E2d 61, 
232 Ga. 787. 

Mich.—Gandy v. Cole, 193 N.W.2d 58, 35 Mich.App. 
695. 

N.M.—^Flanary v. Transport Trucking Stop, App., 438 
P.2d 637, 78 N.M. 797. 

923. NJ.—Fernandez v. Baruch, 244 A.2d 109, 52 
NJ. 127. 

93. US.—Suchom^jcz v, Hummel Chemical Co., 
Newaric, New Jersey, C.A.Pa., 524 E2d 19. 

Vt—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 

93.10. U3.—1. du Pont dc Nemours & Co. v. 
McCain. CA.Tex., 414 E2d 369. 

Ak.—WOfiams v. JacksMi Co., Civ., 359 So.2d 798, 
writ.dcn. 359 SoJd 801. 

Cal.—Tarastrff v. Regents of University of California, 
551 P.2d 334^ 131 CaLRptr. 14, 551 P.2d 334, 17 
C3d 425, 83 AUtSd 1166. 

HI.—Illinois Housing Devdopment Authority v. Sjos- 
trom & Sons, Iwx, 433 N.E2d 1350, 61 ULDec. 22, 
105 IlLApp.3d 247. 

Ky.-^tandard OU Co. v. ManH 433 S.WJd 856. 

N.M.—^Martin v. Board of Ed City of Albuquerque, 

447 P.2d 516, 79 N.M. 636. 

Wis.-^trahIendorf v. Walgreen Co., 114 N.W.2d 823, 

16 Wis.2d 421. 

Del^rmiiimg risk and standard of conduct 

D,C.—Lacy v. Di^ct of Coldmbia, App., 424 A.2d 
317. 

94. U.S.—Dalldorf v. Higgarson-^uchanan, Inc., 
C.A.Va., 402 E2d 419—Olympic Towing Corp, v. 
Nepd Towing Cto., CA.l 1, 419 F.2d 230, cert 
den. 90 S.Ct. 1120, 397 US. 989, 25 L.Ed.2d 396. 

Rusch Factors, Inc. v. Levin, D.C.R.I., 284 
F.Supp. 85—Evra Corp. v. Swiss Bank Corp., D.C 
DL, 522 ESupp. 820, affd. in part'revd. in part 
vac. in part on oth. grds., C.A., 673 E2d 951, cert 
den. 103 S.O. 377, 459 US. 1017, 74 EEd.2d 511. 


Cal.—DeSuza v. Andersack, 133 Cal.Rptr. 920, 63 
C.A.3d 694. 

Cemn.—Fnuikovitch v. Burton, 440 A.2d 254, 185 
Coim. 14. 

Del.— D elmar va Power & Light Co. v. Burrows, 435 
A.2d 716. 

Ga.^—^McChargue v. Black Grading Contractors, Inc., 
176 S.E2d 212, 122 Ga.App. I. 

IlL—Mata v. Clark Equipment Co., 374 N.E2d 763, 15 
nLDec. 98a 58 Ill.App.3d 418. 

La.—CJauthier v. Sperry Rand, Inc., App., 252 So.2d 
129, application den. 253 So.2d 382, 259 La. 940- 
Clark v. Sears, Rod)uck & 0>., App., 254 So.2d 62. 

Mich.—Samson v. Sa^naw Professional Bldg., Inc., 224 
N.W.2d 843, 393 Mich. 393. 

N.M.—Martinez v. Teague, App.. 631 P.2d 1314, 96 
N.M. 446. 

S.C.—Young v. Tide Craft, Inc., 242 S.E2d 671, 270 
S.C 453, 1 A.L.R.4th 394. 

Tex.—Rosas v. Buddies Food Store, 518 S.W.2d 534. 

Iigiiry to particiilar person 

(3) Other statements. 

Cal.—Megeffv. Doland, 176 CalRptr. 467, 123 C.A.3d 
251. 

La,—Outlaw v. Bituminous Ins. Co., App., 357 So.2d 
1350, writ den.. Sup., 359 So.2d 1293. 

Mich.—^Talucci v. Archambault 173 N.W.2d 740, 20 
MkEApp. 153. 

Mo,—Bollman v. Kark Rendering Plant 418 S.W.2d 
39. 

Duty to one with disability 

N.Y.—Gallin v. Delta Air lines Inc„ 434 N.Y.S.2d 316, 
106 Misc.2d 477, 

Foreseeability of reliance 

Iowa—Larsen v. United Federal Sav. and Loan Ass’n of 
Des Moines. 300 N.W.2d 281, 21 A.L.R.4th 855. 
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95. N.H.—Quint v, Porietis, 225 A.2d 179, 107 N.H, 
463. 

Direct injury; intervening force 

Mont.—Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 

Nev.—Thomas v. Bokelman, 462 P.2d 1020, 86 Nev. 10. 

97. Ariz.—Coca-Cola Bottling Co. of Tucson v. Fitz¬ 
gerald, 413 P.2d 869, 3 Ariz.App. 303. 

Ind.—Hobby Shops, Inc. v, Drudy, 317 N.E2d 473, 161 
Ind.App. 699. 

N.J,—^Black V. Public S«vice Elec. & Gas Ca, 237 
A.2d 495, 98 NJ.Super. 366, app, after remand 265 
A.2d 129, 56 NJ. 63. 

Tex.—^Yoakum Grain, Inc. v. Energy Industries, Inc., 
av.App., 511 S.W.2d 95. 

’Wis.—^Howard v. Mount Sinai Hospital, Inc, 219 
•N.W.2d 576,63 Wis.M 515. 

9S. US. — Harrison v. Flota Mercante Grancolombia- 
na, S.A., CA-Tex., 577 E2d 968. 

(Itortn.—Sugiia V. Natkmal Credit System, Inc., 227 
A.2d 101, 4 Conn.Cir. 133. 

Mo.—Joyce v. Nash, App., 630 S.W.2d 219. 

Nd>.—Omaha Nat Bank v. Omaha Public Power Dist., 
180 N.W.2d 229, 186 Neb. 6. 

Tex.—Cody v. Mahone, Civ.App., 497 S.W.2d 382, err. 
ref. no rev. err. 

Wash.—Wells v. Qty of Vancouver, 467 P.2d 292, 77 
Wash.2d 800. 
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99. U.S.—Schuldies v. Service Mach. Co., Iric., D.C 
Wis., 448 ESupp. 1196. 

IlL—^Fugate v. Sears, Roebuck & Co., 299 N.E2d 108, 
li IlLApp.3d 656. 

La.—Calandro Development Inc. v. R. M. Butler Con¬ 
tractors, Inc., App., 249 So.2d 254. 

Md.—Raff V, Acme Markets, Inc., 233 A.2d 786, 247 
Md. 591. 

Neb.—Kolar v. Divis; 140 N.W.2d 658, 179 Neb. 756. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

Old.—^Warner v. Kiowa'County Hospital Authority, 
App., 551 P.24 1179. 
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1.10. Alaska—Moloso v. State, 644 P.2d 205, 29 A.L. 
R.4th 1165, app. after remand 693 P.2d 836. 
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3. Neb.—Disney v. Butler County Rural Public Power 

Dist, 160 N.W.2d 757, 183 Neb. 420. 

Tenn.—Hastings v. Smith, 443 S.W.2d 436, 223 Tenn. 
142. 

Hellon V. Trotwood Apartments, Inc., 460 
S.W.2d 372, 62 Tenn.App. 203. 

People in peril 

Cal.—Sparks v. City of Compton, 134 CaLRptr. 684, 64 
C.A.3d 592. 

4. U.S.—Horstein v. General Motors Corp., D.C. 

N.Y., 391 ESupp. 1274. 

Cal.—Schwartz v. Helms Bakery Limited, 60 CalRptr. 

510, 430 P.2d 68. 67 C.2d 232. 

Fla.—^Navajo Circle, Inc. v. Development Concepts 
Corp., App., 373 So.2d 689. 

Ga.—Porch v. Wright, App., 156 S.E2d 532, 116 Ga. 
App. 138. 

Mass.—^Randolph v. Five Guys From Boston, Inc., 242 
N.EJd 402, 354 Mass. 730. 

N.C.—Shoffner Industries, Inc. v. W. B. Lloyd Const 
Co., 257 S.E2d 50, 42 N.CApp. 259, cert den. 259 

S.E2d 301, 298 N.C 296. 

Wis.—Antoniewicz v. Reszeynski, 236 N.W.2d 1, 70 
Wis.2d 836. 

Precautions 

(3) N.H.—Quint v. Porietis, 225 A.2d 179, 107 N.H. 
463. 

5. Ark—Bergetz v. Repka, 424 S.W.2d 367, 244 Ark. 

60. 

Mich,—Samson v. Saginaw Professional Bldg., Inc., 224 
N.W.2d 843, 393 Mich. 393. 

N.C—Childs v. Dowdy, 188 S.E.2d 638, 14 N.CApp. 
535. 

Ohio—Sams v. Englewood Ready-Mix Corp., 259 
N.E2d 507, 22 Ohio App.2d 168. 

Okl.—Nye v. Cox, 440 P.2d 683. 

5. C—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 

S.C. 316. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref. 
no rev. err. 

Wis.—Kemp v. Wisconsin Elec: Power Co., 172 N.W.2d 
161, 44 Wis.2d 571. 
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6, Colo.—Metropolitan Gas Repair Service, Inc. v. 

KuUk, 621 P.2d 313. 

La.—Stewart v. Gibson Products Co. of Natchitoches 
Parish Louisiana, Inc., App:, 300 So.2d 870. 

Mo.—^Hyde v. Qty of Columbia, App., 637 S.W.2d 251, 
cert. den. 103 S.Ct. 1233, 459 U.S. 1226, 75 
L.Ed.2d 467. 

Risk defines duty 

S.D.—Nicholas v. Tri-State Fair and Sales Ass’n, 148 
N.W.2d 183, 82 S.D. 450. 

Once negligence established, liable for unfore¬ 
seeable consequences and to unforeseeable 
plaintiffo 

Wis.—^A.E Investment Corp. v. Link Builders, Inc., 2(4 
N.W.2d 764, 62 Wis.2d 479—Johnson v. Misericor- 
dia Community Hospital, 301 N.W,2d 156, 99 
Wis.2d 708. 

Nature of harm and identity of harmed person 
may be unknown 

Wis.—^A.E. Investment Corp. v. Link Builders, Inc., 214 
N.W.2d 764, 62 Wis.2d 479—^Johnson v. Misericor- 
dia Community Hospital, 301 N.W.2d 156, 99 
Wis.2d 708. 
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10. U.S.—Federal Ins, Co. v. Bonilla Colon, C.A. 

Puerto Rico, 392 E2d 662: 

Mo.—Schlegel v. Knoll, 427 S.W.2d 480. 

Wis.—Olsen v. Milwaukee Waste Paper Co., 153 
N.W.2d 45, 36 Wis.2d 1. 

Wyo.—Endresen v. Allen, 574 P.2d 1219. 
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prophetic yision not required 

N.Y.—Alebrande v. New York Qty Housing Authority, 
254 N.Y.S.2d 326, revd. on oth. grds. 268 N.Y.S 2d 
579, 49 Misc.2d 880. 

Broad view of class of risks and victims 

Ariz.— McFarlin v. Hall, 619 P.2d 729, 127 Ariz. 220. 

11. U,S.—Carter v. Taylor Diving & Salvage Co., 
D.C.La., 341 F.Supp. 628. Affd., C.A., 470 F.2d 
995. 

12. U.S.—Smith v. U.S., D.C.Miss., 284 F.Supp. 259, 
affd. 394 F.2d 482. 

N.C.—Moore v. Moore, 150 S.E.2d 75, 268 N.C. 110. 

14. Mo.—Taylor v. Missouri Pac. R. Co., App., 510 
S.W.2d 735—^Dix v. Motor Market, Inc., App., 
540 S.W.2d 927. 

Neb.—Kozloski v. Modem Litho, Inc., 154 N.W.2d 
460, 182 Neb. 270. 

N.C.—Edens v. Adams, 165 S.E.2d 68, 3 N.C.App. 431. 

Utah—Milliner v. Elmer Fox & Co., 529 P.2d 806. 

15. Cal.—Akins v. Sonoma County, 60 Cal.Rptr. 499, 
430 P.2d 57, 67 C2d 185. 

Fla.—^Navajo Circle, Inc. v. Development Concepts 
Corp., App., 373 So.2d 689. 

La,—Ray v. Ameri-Care Hospital, App., 400 So.2d 
1127, writ den., Sup., 404 So.2d 277. 

Md.—Grumpier v. Pierce, 250 A.2d 649, 252 Md. 545. 

Minn.—Luke v. City of Anoka, 151 N.W.2d 429, 277 
Minn. 1—Austin v. Metropolitan Life Ins. Co., 152 
N.W.2d 136, 277 Minn. 214. 

Miss.—Stanley v. Morgan & Lindsey, Inc., 203 So.2d 
473. 

Mo.—Pagano v. Kolbrener, Inc., App., 469 S.W.2d 745. 

N.Y.—Bernal v. Pinkerton’s, Inc., 382 N.Y.S.2d 769, 52 
A.D.2d 760, affd. 363 N.E.2d 362, 41 N.Y.2d 938, 
394 N.Y.S.2d 638. 

Or.—Miller v. Georgia-Pacific Corp., 637 P.2d 1354, 55 
Or.App. 358, affd. in part, revd. in part on oth. 
grds. Sup., 662 P-2d 718, 294 Or. 750. 

Tex.—Guidry v. Neches Butane Products Co., Ov. 
App., 466 S.W.2d 389, err. gr. 

Vt—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt 90. 

Wash.—King V. City of Seattle, 525 P.2d 228, . 84 
Wa8h,2d 239. 

Danger from another’s voluntary, criminal act 

NJ.—Trcntacost v. Brussel, 412 A.2d 436, 82 N.J. 214. 
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Id. U.S.—Franklin v. U.S., C.A.I11., 342 F.2d 581, 
cert. den. 86 S.O. 51, 382 U.S. 844, 15 L.Ed.2d 
84—Karpovs v. State of Miss., C.A.Miss., 663 
F.2d 640. 

Colo.—McMillan v. Hammond, 404 P.2d 549, 158 
Colo. 40. 

Fla.—Jolly V. Insurance Co. of North America, App., 
331 So.2d 368. 

Ind.—Lengyel v. Hecht, 242 N.E.2d 135, 143 lnd.App. 
660. 

La.—Gauthier v. Sperry Rand, Inc., App., 252 So.2d 
129, application den. 253 So.2d 382, 259 La. 940. 

Md.—^Ambrose v. Kent Island Yacht Gub, Inc., 321 
A.2d 805, 22 Md.App. 133. 

Miss.—^Reaves v. Wiggs, 192 So.2d 401. 

Mo.—^Terty v. Sweeney, App., 420 S.W.2d 368. 

Nd>.—Kozloski v. Modem Litho, Inc., 154 N.W.2d 
460, 182 Neb. 270. 

N.Y.—AW)randc v. New York City Housing Authority, 
254 N.Y.S.2d 326, revd. on oth. grds. 268 N.Y.S.2d 
579, 49 Misc.2d 880. 

N.C—McDonald v. Moore Sheet Metal & Heating Co., 
151 S.E.2d 27, 268 N.C. 496. 

S.C—Foreman v. Atlantic Land Corp., 245 S£.2d' 609, 
271 S.C. 130. 

Tex.—Quinius v. Estrada, Civ.AK»., 448 S.W.2d 552, 
err. ref. no rev. err. 

Wash.—Adams v. State, 429 P.2d 109, 71 Wash.2d 414. 

Reasonable likelihood of danger 

N.Y.—McBride v. State. 277 N.Y.S.2d 80, 52 Misc.2d 
880, affd. 294 N.Y.S.2d 265, 30 A.D.2d 1025. 


Failure to take precautionary measures 
N.Y.—Morris v. Troy Sav. Bank, 302 N.y.S.2d 51, 32 
A.D.2d 237, affd. 268 N.E.2d 805, 28 N.Y.2d 619, 
320 N.Y.S.2d 78. 

17. Mo.—^Taylor v. Missouri Pac. R. Co., App., 510 
S.W.2d 735. 
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23. Conn.—Mahon v. Heim, 332 A.2d 69, 165 Conn. 
251. 

24. Ark.—DoDins v. Hartford Acc. & Indem. Co., 
477 S.W.2d 179, 252 Ark. 13. 

Ky.—Mackey v. Allen, 396 S.W.2d 55. 

Md.—Bauman v. Woodfield, 223 A.2d 364, 244 Md. 
207. 

N.D.—Mourn V. Maercklein, 201 N.W.2d 399. 

Tex.—Cody v, Mahone, Civ.App., 497 S.W.2d 382, err. 
ref. no rev. err, 

25. Ariz.—^Wilson v. City of Tucson, 446 P.2d 504, 8 
Ariz.App, 398. 

Ga,—Standard Oil Co. v. Harris, 172 S.E.2d 344, 120 
Ga,App. 768. 

Miss.—^Reaves v. Wiggs, 192 So.2d 401. 

Remote eventualities 

Nev.—Mangeris v. Gordon, 580 P.2d 481, 94 Nev. 400. 
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26. Ga,—Ellington v. Tolar Const. Co., 227 S.E.2d 
336, 237 Ga. 235, conf to 229 S.E.2d 507, 139 
Ga.App. 691, app. after remand 235 S.E.2d 729, 
142 Ga.App. 218. 

27. Ind.—CJJS. quoted at length in Pilkington v. 
Hendricks County Rural Elec. Membership Corp., 
App., 460 N.E.2d 1000, 1004. 

Violation of applicable laws and regulations 

Colo.—Walton v. Kolb, 500 P.2d 149, 31 ColoApp. 95. 

28. Cal.—Matthias v. United Pac. Ins. Co., 67 Cal, 
Rptr. 511, 260 C.A.2d 752. 

Mont—Grabs v. Missoula Cartage Co., Inc., 545 P.2d 
1079, 169 Mont. 216. 

Nev.—Thomas v. Bokelman, 462 P.2d 1020, 86 Nev. 10. 

Tex.—^Yoakum Grain, Inc, v. Energy Industnes, Inc., 
av.App., 511 S.W.2d 95. 

29. U.S.—Semmelroth v. American Airlines, D.C.I11., 
448 RSupp. 730. 

N.Y.—Tirado v. Lubarsky, 268 N.Y.S.2d 54, 49 
Misc.2d 543, affd. 276 N.Y.S.2d 128, 52 Misc.2d 
527—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

Or.—Fred Meyer, Inc, v. Temco Metal Products Co., 
516 P.2d 80, 267 Or. 230. 

Tex,—Strange v. Colvin, Civ.AK>., 429 S.W.2d 954. 

30. Minn.—Jacobs v. Draper, 142 N.W.2d 628, 274 
Minn. 110. 

31. N.J,—Zinck V. Whelan. 294 A.2d 727. 120 N.J. 
Super. 432. 

All risks may not be excluded from 
the scope of a duty because of unfore- 
seeability.^^'^ 

323. La.—Hill v. Luttdin & Associates, Inc., 256 
So.2d 620, 260 La. 542. 

Duty/risk analysis 

La.—Pierrotti v. Associated Indmi. Corp., App., 399 
So.2d 679, writ den.. Sup., 405 So.2d 532. 

§ 5(5).-Possibility or 

Probability of Iigury 

353. U.S.—Schneider v. Chrysler Motors Corp., CA. 
Neb., 401 F,2d 549. 

Ga.—^McChargue v. Black Grading Contractors, Inc., 
176 S.E.2d 212, 122 Ga,App. 1. 

m.—Laflin v. Mills’ Estate, 368 N.E.2d 522, 10 Ill.Dec. 
927, 53 ni.App.3d 29. 

Wis.—Meihost V. Meihost 139 N.W.2d 116, 29 Wis.2d 
537—Cirillo V. Qty of MUwaukee, 150 N,W.2d 
460, 34 Wi8.2d 705. 
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Harm forseen as probable 

III—Testa v. Kaluzny Bros,, Inc., 320 N.E-2d 114, 23 
Ill.App.3d 841. 
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35.10. Ga.—^McChargue v. Black Grading Contrac¬ 
tors, Inc., 176 S.E.2d 212, 122 GtuApp. 1. 

37. Del.—^Moorc v. Douglas Aircraft Co., Super., 282 
A.2d 625. 

According to usual experience 

Tex.—Geo. D. Barnard Co. v. Lane, CivApp., 392 
S.W.2d 769. 

39. U.S.—Tyndall v. U.S., D.C.N.C., 306 F.Supp. 
266, affd., CA., 430 F.2d 1180. 

Ala.—^Hamischfeger Corp. v, Harris, 190 So.2d 286, 280 
Ala. 93. 

Mich.—Samson v. Saginaw Professional Bldg., Inc., 224 
N.W.2d 843, 393 Mich. 393. 

Mo,—Irby v. St. Louis County Cab Co., App., 560 
S.W.2d 392. 

N.Y.—^Kaempfe v. Ldm & Fink Products Corp., 249 
N.Y.S.2d 840, 21 A.D.2d 197, motion den. 213 
N.E.2d 451, 16 N.Y.2d 1044, 266 N.Y.S.2d 118, 
app. dism. 221 N.E.2d 809, 18 N.Y.2d 784, 275 
N.Y.S.2d 268, motion withdrawn 225 N.E.2d 573, 
19 N.Y.2d 701, 278 N.Y.S.2d 888. 
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403. U.S.—Long v. Burdette Mfg. Co., C.A.N.C, 
460 F.2d 448. 

41. Ga,—Eckerd-Walton, Inc. v. Adams, 190 S.E.2d 
490, 126 Ga.App. 210. 

Ill.—Martin v. Usher, 371 N.E.2d 69, 13 HlDec. 374, 
55 m.App.3d 409. 

Mo.—^Dix v. Motor Market, Inc., App., 540 S.W.2d 
927. 

N.Y.—Kaempfe v. Lehn & Fink Products <3orp., 249 
N.Y.S.2d 840, 21 A.D.2d 197, motion den. 213 
N.E.2d 451, 16 N.Y.2d 1044, 266 N.Y.S.2d 118, 
app. dism. 221 N.E.2d 809, 18 N.Y.2d 784, 275 
N.Y.S.2d 268, motion withdrawn 225 N.R2d 573, 
19 N.Y.2d 701, 278 N.Y.S.2d 888. 

42. U.S.—Middletent v. U.S., D.C.S.D., 311 F.Supp. 
788. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

page 526 

42.5. Ga.—^Palmer v. Stevens, 154 S.E.2d 803, 115 
Ga.App. 398. 

Miss.—^First Nat. Bank of Vicksburg v. Cutter, 214 
So2d 465—^Pargas of Taylorsville, Inc. v. Craft, 
249 So.2d 403. 

44. m.—Maramba v. Neuman, 227 N.E.2d 80, 82 
IllApp.2d 95. 

45, Del—Suburban Propane Gas (2orp. v. Papen, 245 
A2d 795. 

N.Y.—McNally v. Chrysler Motors Corp., 284 N.Y. 
S.2d 701, 55 Misc.2d 128. 

45.5. (3a.—Ramsey v. Mercer, 237 S.E.2d 450, 142 
Ga.App. 827. 

47. U.S.—Aretz v. U.S., D.CGa., 503 F.Supp. 260, 
affd, CA„ 604 F.2d 417, on reh. 635 F.2d 485, 
certified ques. ans. 280 S.E.2d 345, 248 Ga 19, 
affd and remanded, C.A, 660 F.2d 531. 

Ga—^Moses v. Chapman, 149 S.E.2d 850, 113 (3aApp. 
845—Bolden v. Bames, 162 S.E.2d 307, 117 Ga 
App. 862—Feldman v. Whipkey’s Drug Shop, 174 
S.R2d 474, 121 GaApp. 580, cert den. 91 S.Ct 
251, 400 U.S. 946, 27 L.Ed.2d 251. 

48. Ala—Rollins v. Handley, Qv.App., 403 So.2d 
914, affd, Sup., 403 So.2d 918. 

49. La.—^Pitre v. Employers Liability Assur. Corp., 
App., 234 So.2d 847, application den. 237 So.2d 
398, 256 La 617. 
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52. Colo.—^Mendoza v. White Stores, Inc., App., 488 
P.2d 90. 

La—Smolinski v. TauUi, 276 So.2d 286, on remand 285 
So.2d 577, writ den. 288 So.2d 644. 
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Wash.—-Thomas v. Housing Authority of Gty d* Brem¬ 
erton, 426 P.2d 836, 71 Wash.2d 69. 

CtHidition not created by perstNi charged 

Mo,—Lawson v. Commercial Carriers, Inc., App., 399 
S.W.2d 236. 

A fdlnre to take special precautions, etc. 

La.—Pitre v. Employers Liability Assur. Corp., A^),, 
234 So.2d 847, application den. 237 So.2d 398, 256 
La. 617. 

§ 5(6).-Effect of Past Ex¬ 

perience 

53. Fla.—Courtney v. American Oil Co., App., 220 
So.2d 675, 

Mo.—Scheibd v. Hillis, 531 S.W.2d 285. App. after 
remand, App., 570 S.W.2d 724. 

N.M.—Mahoney v. J. C Penney Co., 377 P.2d 663, 71 
N.M. 244. 

55.5. D.C.—^Hackett v. District of Colombia, App., 
264 A.2d 298. 

57. Ariz.—Tucson Industries, Inc. v. Schwartz, 501 
P.2d 936, 108 Ariz. 464. 

CaL—Isaacs v. Huntington Memorial Hosp., 211 Cal. 

Rptr. 356, 695 P.2d 653, 38 C.3d 112. 

Fla-—Broome v. Budget Rent-A-Car of Jax, Inc., App., 
182 So.2d 26. 

Wash.—Tanguma v. Yaldma County, 569 P,2d 1225, 18 
Wash.App. 555. 

§ 5(7).-Actual Result of 

Act or Omission; Retro¬ 
spect 
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59. Ariz.-Bcme v. Greyhound Parks of Ariz., Inc., 
448 P.2d 388, 104 Ariz, 38. 

Colo.—Mitchell v. Allstate Ins, Co.. 534 P.2d 1235, 36 
Cdo.App. 71. 

Ga.—Delta Air Lines, Inc. v. Garmon, 227 S,E.2d 816, 
139 GaApp. 416. 

\finn.—Jacobs v. Draper, 142 N.W.2d 628, 274 Minn. 

110 . 

Neb.—Kolar v. Divis, 140 N.W.2d 658, 179 Neb. 756. 
N.Y.—CJA blade letter sammary quoted in WUlis v. 
Young Men’s Christian Ass’n of Amsterdam, 270 
N,E.2d 717, 28 N.Y.S.2d 375, 321 N.Y.S.2d 895, 
899. 

dO. Colo.-^cMiIlan v. Hammond, 404 F.2d 549, 158 
Colo. 40. 

Franklin v. Nolan, 472 P.2d 166, 28 Colo. App. 
229. 

6L Ark.—Cobb v. Indian Springs, Inc., 522 S.W.2d 
382, 258 Ark. 9. 

Ga.—Seagraves V. ABCO Mfg. Co., 164 S.E.2d 242, 118 
GsuApp, 414, app. after remand 173 S.E2d 416, 
121 Ga.App. 224—Wakefidd v. A. R Winter Co., 
174 S.E.2d 178, 121 Ga.App, 259. 

La.—Bcrghmd v. F. W. Woolworth Co., App., 236 
SoJd266. 

Minn.—Jacobs v. Dr^)er, 142 N.W.2d 628, 274 Minn. 

110 . 

N«b.—^Kcdar v. Divis, 140 N.W.2d 658, 179 Nd). 756— 
Lock V. Packard Flying Service, Inc., 173 N.W.2d 
516, 185 Nd), 71,41 A.L.R3d 1313. 

Rule applied to acts in emergencies 

Ga.—Davis v. Calhoun, 195 S.E2d 759, 128 Ga,App. 
104. 

63. Cob.—McMillan v. Hammond, 404 P,2d 549, 158 
Cob. 40. 

N.Y.—Rdtano v. Dobbs, 295 N.Y.S.2d 573, 31 A.D.2d 
104, affil 254 N.E2d 222, 25 N.Y.2d 612, 306 
N.Y.S.2d 3. 
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68. Nd).^Lock V. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 A.L.R3d 1313. 
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70, U.S.—Parris v. M. A. Bruder & Sons, Inc., D.C. 
Pa, 261 F.Supp. 406—^Atlantic Mut. Ins. Co. v, 
Gearview Gub, Inc., D.C.N.Y., 264 F.Supp. 608. 

Fla.—Spivey v. Battalia, 258 So.2d 815. 

Ga.—MuUis v. Chaika, 162 S.E2d 448, 118 GaApp. 
11—Shockley v. Zayre of Atlanta, Inc., 165 S.E2d 
179, 118 GaApp. 672—Millard v. AAA Elec. Con¬ 
tractors & Engineers, Inc., 167 S.E2d 679, 119 
Ga.App. 548. 

III.—CJ-S. dted in Moran v. Akcn, 417 N.E2d 846, 
850, 49 IlLDec. 156, 93 m,App.3d 774. 

Kan.—EDiott v. Chicago, RI, & P.R Co., 454 P.2d 
124, 203 Kan. 273. 

Me.—(Juinn v. Moore, 292 A.2d 846. 

Minn.—Schmidt v. Beninga, 173 N.W.2d 401, 285 
Minn. 477. 

Neb.—Gilbtte v. Omaha Public Power Dist, 176 
N.W.2d 24. 185 Neb. 296. 

N.Y.—Tucci V. Bossert, 385 N.Y.S.2d 328, 53 A.D.2d 
291, 85 A.L.R3d 721. 

Ohio—Di Gildo v. Caponi, 247 N.E.2d 732, 18 Ohio 
St.2d 125. 

Pa—Masciangelo v. Dolente, 295 A.2d 98, 222 PaSu- 
per. 368. 

Tex.—Otis Elevator Co. v. Wood, 436 S.W.2d 324. 
Martinez v, Hernandez, Civ.App., 394 S.W.2d 
667, err, ref. no rev. err.—Carter v. Harrison, 
Gv.App., 447 S.W.2d 704, err. ref. no rev. err.— 
C^tril Freight Lines, Inc. v, Bergeron, Civ.App., 
470 S.W.2d 117, err. ref. no rev. err. 
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71. U.S.—Guffie v. Erie Strayer Co., C.A.Pa, 350 
F.2d 378. 

Hall v. E 1. Du Pont De Nemours & Co., Inc., 
D.C.N.Y., 345 F.Supp. 353. 

Tex.—Geo. D. Barnard Co. v. Lane, Civ.App., 392 
S.W.2d 769—Central Freight Lines, Inc. v. Berger¬ 
on, Civ.App., 470 S.W.2d 117, err. ref. no rev. err. 

75. U.S.—Medlin v. U.S., D.C.S.C., 244 F.Supp. 403. 

Cal.—Dailey v. Los Angeles Unified School Dist., 87 
Cal.Rptr. 376, 470 P.2d 360, 2 C.3d 741. 

Ky.—Bolus v. Martin L. Adams and Son, 438 S.W.2d 
79. 

N.C.—Johnson v. Lamb, 161 S.E2d 131, 273 N.C. 701. 
Sutton v. Duke, 171 S.E.2d 343, 7 N.C.App. 100, 
affd. 176 S.E.2d 161, 277 N.C. 94. 

Harm in the abstract suffident 

Tenn.—Dawson v. Sears, Roebuck & Co., 394 S.W.2d 
877. 217 Tenn. 72. 

77, U.S.—Kunz v. Utah Power & Light Co., C,A.Ida- 
ho, 526 F.2d 500. 

Minn.—Okrina v. Midwestern Corp., 165 N.W.2d 259, 
282 Minn. 400. 

Tenn.—Gty of Hizabethton v. Sluder, 534 S.W.2d 115. 

§ 5(9). -Time to Discover or 

Remedy Defect 
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79. Ill.—Dccl V. U.S. Sted Corp., 245 N.E.2d 109, 
105 IIl.App.2d 170. 

Mo.—Lowes V. Union Elec. Co., App., 405 S.W.2d 506. 

81. N.Y.—Hudson v. Union Free School Dist. No. 2, 
Town of Geddes and Town of Camillus, 391 N.Y. 
S.2d 487, 55 A.D.2d 1003. 

Factors iuTolTed 

(4) Other statements. 

Wash.—Morton v. Lee, 450 P.2d 957, 75 Wash.2d 393. 

82. Fla.—CJJS. dted in Little v. Publix Supermar¬ 
kets, Inc., App., 234 So.2d 132, 134. 

§ 6. Iiviury to Person Complaining 
Generally 
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84. U.S.—Rawdon v. Stanly, CA.Okl., 455 F.2d 482. 

Cob—DeCaire v. Public Service Co., 479 P.2d 964, 17.3 
Cob. 402. 


D.C.—^Am-Chi Restaurant, Inc. v. Simonson, C.A., 396 
F.2d 686, 130 U.S.App.D.C. 37. 

Ga.—Byington v. Lee, 258 S.E.2d 6, 150 Ga.App. 393. 
I11.-CJA dted in Kerbeck v. Suchy, 270 N.E.2d 291, 
293, 132 ni.App.2d 367—Daly v. W. E O’NcU 
Const. Co., 273 N.E.2d 505, 133 m.App.2d 655. 
Mass.—Cannon v. Sears, Rodjuck & Co., 374 N.E2d 
582, 374 Mass. 739. 

NJ.—Gilliam v. Admiral Corp., 268 A.2d 338, 111 
N.J.Super. 370. 

Tex.—Campbell v. St. Paul Fire & Marine Ins, Co., 
Gv.App., 480 S.W.2d 233, err. ref. no rev. err. 
W.Va.—Lee v. Comer, 224 S.E.2d 721, 159 W.Va. 585. 

§ 7. Detriment Other Than Physical 
Injury or Damage 

page 535 

3. State ex rd. Western Seed Production Corp. v. 

CampbeU, 442 P.2d 215, 250 Or. 262, cert. den. 89 
S.a. 862, 393 U.S. 1093, 21 L.Ed.2d 784. 

4. Not negligence 

U.S.—St. Joseph Bank & Trust Co., South Bend, Inc. v. 
Sun Ins. Co. of New York, D.C.Ind., 380 F.Supp. 
890. 
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6, Tenn.—Cooper v. Cbrdova Sand & Gravel Co., 
Inc., App., 485 S.W.2d 261. 

§ 8(1). In General 

13. Iowa—C.JJS. dted in Sechler v. State, 340 
N.W.2d 759, 763. 
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16. Del.—C.J5. dted in Gott v. Newark Motors, 
Inc., Super., 267 A.2d 596, 600. 

18. U.S.—Holman v. Southwestern Bell Tel. Co., D.C. 
Kan., 358 F.Supp. 727. 

D.C.—Early Settlers Ins. Co. v. Schweid, App., 221 
A.2d 920. 

Ind.—Birdsong v. ITT (Continental Baking Co„ 312 
N.E2d 104, 160 Ind.App. 411—Surratt v. Petrol, 
Inc., 316 N.E2d 453, 160 Ind.App. 479. 

Iowa—Hendricks v. Broderick, 284 N.W.2d 209. 

Kan.—Muhn v. ScheU, 413 P,2d 997, 196 Kan. 713. 
Mich.—Papajesk v. C & O R. Co., 166 N.W.2d 46, 14 
Mich.App. 550. 

Mo.—Warner v. Southwestern Bell Td. Co., 428 
S.W.2d 596. 

N.M.—Galvan v. City of Albuquerque, App., 508 P.2d 
1339, 85 N.M. 42. 

Pa.—West Penn Administration, Inc. v. Union Nat 
Bank of Pittsburgh, 335 A.2d 725, 233 Pa.Super. 
311. 

19. Vt.r-Porter v. Department of Employment Sec., 
430 A.2d 450, 139 Vt. 405. 
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24.15. U.S.—Popow V. Gty of Margate, D.C.NJ., 
476 F.Supp. 1237,. 

§ 8(3). Ordinary Negligence 

36. Va.—Sturman v. Johnson, 163 S.E.2d 170, 209 
Va. 227. 
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37. U.S.—McTavish v. Chesapeake & O.R. Co., C.A. 
Ky., 485 F.2d 510. 

§ 8(4). Gross Negligence 

45, U.S.—Robinson Ins. & Real Estate Inc, v. South¬ 
western Bell Telephone ' Co,, D.C.Aric., 366 
F.Supp, 307. 

Ky.—Shearer v. Hall, 399 S.W.2d 701. 

Neb.—Davis v. Landis Outboard Motor Co., 138 
N.W.2d 474, 179 Neb. 391—Kolar v. Divis, 140 
N.W.2d 658, 179 Neb. 756. 
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46. U.S —Woolard v. Mobil Pipe Line Co., C.A.Tex., 
479 F.2d 557, reh. den. 480 F.2d 925, cert. den. 94 
S.Q. 450, 414 U.S. 1025, 38 L.Ed.2d 316. 

Cal.—Johns-Manville Sales Corp. Private Carriage v. 
Workers’ Compensation Appeals Bd., 158 Cal.Rptr 
463, 96 CA 3d 923. 

Tex.—McPhearson y. Sullivan, 463 S.W.2d 174. 

47. Mich.—North v. Trowbridge, 197 N.W.2d 166, 39 
Mich.App. 10. 

40. Va.—Wallower v. Martin, 144 S.E.2d 289, 206 Va. 
493. 

50, Fla.—Glaab v. Caudill, App., 236 So.2d 180 
Mich.—St. Onge v. Detroit & Mackinac Ry. Co., 321 
N.W.2d 865, 116 Mich.App. 128. 

N.D.—Bjerke v. Heartso, 183 N.W.2d 496. 

51.5, U.S.—Hong Kong Export Credit Ins. Corp. v. 

Dun and Bradstreet, D.C.N.Y., 414 F.Supp. 153. 
D.C.—Wager v. Pro, C.A., 603 F.2d 1005, 195 U.S. 
App.D.C. 423. 

52. Great or excessive negligence; very high 
degree 

Neb.—Davis v. Landis Outboard Motor Co., 138 
N.W.2d 474, 179 Neb. 391—Kolar v. Divis, 140 
N.W.2d 658, 179 Neb. 756. 

53. Wash.—O’Connell v. Scott Paper Co., 460 P.2d 
282, 77 Wash.2d 186. 

Wyo.—Moore v. Kondziela, 405 P.2d 788. 

54. U.S.—Schwartz v. Sears, Roebuck & Co., CA. 
Tex., 669 F.2d 1091. 

Iowa—^Thompson v. Bohlken, 312 N.W.2d 501. 

Wash.—Stevens v, Murphy, 421 P.2d 668, 69 Wash.2d 
939. 

Wyo.—Danculovich v. Brown, 593 P.2d 187. 

55. Ariz.—Kemp v. Pinal County, 474 PJ2d 840, 13 
Ariz.App. 121. 

pf^e 541 

56. Conferring gratuitous benefit 

R.I.—Labree v. Major, 306 A.2d 808, 111 R,I. 657. 

57. Ariz,—Kemp v. Pinal County, 474 P.2d 840, 13 
Ariz. App. 121. 

Similar statements 

(3) Additional statements. 

U.S.—Ryan v. Foster & Marshall, Inc., C.A.Or., 556 
F.2d 460. 

Magerowski v. Standard Oil Co., D.C.Mich., 274 
F.Supp. 246. 

Alaska—Leavitt v. Gillaspie, 443 P.2d 61. 

Or,—Garrison v. Pacific Northwest Bell, 608 P.2d 1206, 
45 Or.App. 523. 

Va-—Struman v. Johnson, 163 S.E.2d 170, 209 Va. 227. 
Voluntary incurrence of obvious risk 
Mass.—Lewis v, St. George, 235 N.E2d 47, 354 Mass. 
756. 

59. U.S.—Broussard v. Southern Pac. Transp. Co., 
C.A.Tex., 625 F.2d 1242, reh. den. 629 F.2d 1349, 
on reh. 665 F.2d 1387. 

Smith v. Transit Cas. Co., D.C.Tex., 281 F.Supp. 
661, affii., C.A., 410 F.2d 210. 

Cat—^Traxler v. Thompson, 84 Cal.Rptr. 211, 4 C.A.3d 
278. 

Mich.—^McKeever v. Galesburg Speedway, Inc., 225 
N.W.2d 184, 57 Mich.App. 59. 

N.Y.—^Warren v. New York TeL Co., 335 N.Y.S.2d 25, 
70 Misc.2d 794. 

Or.—State v. Hodgdon, 416 P.2d 647, 244 Or. 219. 
Tex.—Claunch v. Bennett, Civ.App., 395 S.W.2d 719. 
DeUberate indifference compared 
U.S.—Doc V. New York Qty Dept of Social Services, 
C.A.N.Y., 649 F.2d 134, app. after remand 709 
F.2d 782, cert. den. 104 S.Ct. 195,464 U.S. 864, 78 
L.Ed.2d 171. 

60. Neb.—Luther v. Pawling, 240 N.W.2d 42, 195 
NA. 679. 

Tex.—S^phens v. Dunn, Gv.App., 417 S.W.2d 608. 

61. Or.—Smith v, Barry, 587 P.2d 483, 37 Or.Aiq>. 
319, 


62. Wyo.—Combined Ins. Co. of America v. Sinclair, 
584 P.2d 1034. 

62.5. Ariz.—C.J.S. cited in Kemp v. Pinal County, 
474 P.2d 840, 843, 13 Ariz.App. 121. 

Subjective reasoning held no test 
Mich.—Fors v. Waters, 154 N.W,2d 625, 8 Mich.App. 
337. 

The term has the same meaning, 
whether applied in civil or criminal 
matters.^^*® 

62.10. Or—State v. Hodgdon, 416 P.2d 647, 244 Or. 
219. 

63. Md.—White v. King, 223 A.2d 763, 244 Md. 348, 
app. after remand 242 A.2d 494, 250 Md. 192. 

Mich—Papajesk v. C. & O.R. Co., 166 N.W.2d 46, 14 
Mich.App. 550. 

Neb.—Botsch v. Reisdorff, 226 N.W.2d 121, 193 Neb. 
165. 

63.5. Md.—Hong Kong Export Credit Ins. Corp. v. 
Dun and Bradstreet, D.C.N.Y., 414 F.Supp. 153. 

Md.—Romanesk v. Rose, 237 A.2d 12, 248 Md. 420. 
Mass.—Posner v. Minsky, 234 N.E.2d 287. 

Neb.—Carley v. Meinke, 150 N.W.2d 256, 181 Neb. 
648—Reeder v. Rinne, 164 N.W.2d 203, 183 Neb. 
734—Botsch v. Reisdorff, 226 N.W.2d 121, 193 
Neb. 165. 

Va.—Guill v. Aaron, 150 S.E2d 95, 207 Va. 393—Fer¬ 
guson v. Ferguson, 181 S.E-2d 648, 212 Va. 86. 
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64. U.S.—Duvall v. U.S., D.C.N.C., 312 F.Supp. 625. 
Tenn.—Phelps v. Magnavox Co. of Tennessee, App., 

497 S.W.2d 898. 

66. U.S.—Merit Ins. Co. v. Colao, CA.ni., 603 F.2d 
654, cert. den. 100 S.Ct. 1318, 445 U.S. 929, 63 
L,Ed.2d 763. 

70. Neb.—Carley v. Meinke, 150 N.W.2d 256, 181 
Neb. 648—Demont v. Mattson, 196 N.W.2d 190, 
188 Neb. 277. 

Wyo—Brown v. Riner, 500 P.2d 524. 

Combination of acts 

Va.—Ferguson v. Ferguson, 181 S.E.2d 648, 212 Va. 86, 

71. Mich.—Gifford v. Evans, 192 N.W.2d 525, 35 
Mich.App. 559. 

N.C.—Ingle V. Roy Stone Transfer Corp,, 156 S.E.2d 
265, 271 N.C. 276. 

Practically willful 

N.D.—Bjerke v, Heartso, 183 N.W.2d 496. 

Inclusion of willfiil misconduct as element of 
gross negligence disapproved 
Mich.—Papajesk v. C & O.R. Co., 166 N.W.2d 46, 14 
Mich.App. 550. 

Gross contribntory ne^digence 
U.S.—Craven v. Southern Ry. Co., C.A.S.C., 412 F.2d 
835. 

72. 'Willful misconduct etc. 

Cal.—^Traxler v. Thompson, 84 Cal.Rptr. 211, 4 C.A.3d 
278. 

Mich.—Papajesk v. C & O.R. Co., 166 N.W.2d 46, 14 
Mich.App. 550—Hoag v. Paul C. Chapman & 
Sons, Inc., 233 N.W.2d 530, 62 Mich.App. 290. 
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75. N.C.—Ingle V. Roy Stone Transfer Corp., 156 
S.R2d 265, 271 N.C. 276. 

79. As less tium wanton disregard 

Fla-—Glaab v. Caudill, App., 236 So.2d 180. 

Callous indifference 

Tenn.—Thomason v. Wayne County, App., 611 S.W.2d 
585. 

80. U.S.—Hong Kong Export Credit Ins. Corp. v. 
Dun and Bradstreet, D.C.N.Y., 414 F.Supp. 153. 

81. Kan.—Britt v. Allen Coimty Community Jr. Col¬ 
lege, 638 P.2d 914, 230 Kan. 502. 

82. D.C—Han v. Hague, App., 257 A.2d 221. 
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Tex.—^Southwestern Bell Tel. Co. v. Rucker, Civ.App., 
537 S.W.2d 326, err. ref. no rev. err. 
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86. Del.—Hazewski v. Jackson, Super., 266 A.2d 885. 
Mich.—Papajesk v. C & O.R. Co., 166 N.W.2d 46, 14 
Mich.App. 550. 

Wash.—O’Dell v. Chicago, M., St. P. & P.R. Co., 496 
P.2d 519, 6 Wash.App. 817. 

87.5. Fla.—Glaab v, Caudill, App., 236 So.2d 180. 

87.10. Wyo.—Moore v. Kondziela, 405 P.2d 788. 
88. Utah—Strange v. Ostlund, 594 P.2d 877. 

90. Heedless and reckless disregard 

Tex.—Webster v. Carson, Qv.App., 609 S.W.2d 850. 

91. N.C.—Ingle v. Roy Stone Transfer Corp., 156 
S.E.2d 265, 271 N.C. 276. 

92. Not characterized by inadvmtence 

Tenn.—Odum v. Haynes, App., 494 S.W.2d 795. 

Intentional conduct may be imputed 
to a tort-feasor because of grossly neg¬ 
ligent conduct.®^^® 

92.10. U.S.—U.S. v. Oxford Royal Mushroom Prod¬ 
ucts, Inc., D.C.Pa., 487 F.Supp. 852. 
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99. D.C.—Hall v. Hague, App., 257 A.2d 221. 

§ 9(1). Willfulness or Wantonness 

2. m.—Tjaden v. Moses, 237 N.E2d 562, 94 DL 

App.2d 361—City of Rockford v. Floyd, 243 
N.E.2d 837, 104 IlI.App.2d 161, cert den. 90 S.Q. 
480, 396 U.S. 985, 24 L.Ed-2d 450, reh. den. 90 
S.a. 899, 397 U.S. 929, 25 L.Ed.2d 109—Griffin 
v. Darda, 329 N.E.2d 245, 28 ni.App.3d 693. 
Mich.—Thone v. Nicholson, 269 N.W.2d 665, 84 Mich. 
App. 538. 

Mo.—Warner v. Southwestern Bell Tel. Co., 428 
S.W.2d 596. 

Gross negligence and wilful and wanton miscon¬ 
duct distinguished 

Mich.—^Nationwide Mut Fire Ins. Co. v. Detroit Edi¬ 
son Co., 289 N.W.2d 879, 95 Mich.App. 62. 

3. Ind.—Lindley v. Oppegaard, 275 N.E.2d 825, 150 

Ind.App. 209. 

5. U.S.—Goss V. Baltimore & O.R. Co., C.A.Pa., 355 
F.2d 649. 

Cal.—Williams v. Carr, 68 Cal.Rptr. 305, 440 P.2d 505, 
68 C.2d 579. 

Olea V. Southern Pac. (Do., 77 Cal.Rptr. 332, 272 
C.A.2d 261. 

D.C.—Sherman v. Commission on Licensure to Practice 
Healing Art, App., 407 A.2d 595, app. after re¬ 
mand 476 A.2d 667. 

Ind.—Wyant v. Lobdell, 277 N.E2d 595. 150 IndApp. 
675. 

Kan.—Anderson v. White, 499 P.2d 1056, 210 Kan. 18. 
S.C.—Turner v, Sinclair Refining Co., 173 S.E2d 356, 
254 S.C. 36. 

W.Va.—Korzun v. Shahan, 151 S.E.2d 287, 151 W.Va. 
243. 

WiUful misconduct defined 
Cal.—Palazzi v. Air Cargo Terminals, Inc., 52 CaLRptr. 
817, 244 C.A.2d 190. 
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7. Ariz,—Kemp v. Pinal County, 474 P.2d 840, 13 
Ariz.App. 121. 

Ohio—CJ.S. quoted at length in Roszman v. Sammett, 
269 N.E.2d 420, 422, 26 Ohio St2d 94. 

Wyo.—Danculovich v. Brown, 593 P.2d 187. 

9.5. Mo.—Ervin v. Coleman, App., 454 S.WJd 289. 
Inference from gross negligence 
Utah-Strange v. Osflimd, 594 P.2d 877. 

10. m.—Spivack v. Ham, 216 N.E2d 173, 69 Dl. 
App.2d 22-Oiiffin v. Darda, 329 N.E2d 245, 28 
IllJkpp.3d 693. 
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10,5. Mo.—Ervin v, Coleman, App., 454 S.W.2d 289. 

11. U,S.—Cage V. New York Cent. R. Co., 276 
F.Supp. 778, affd., C.A., 386 F.2d 998—-Holman 
V. Southwestern Bdl Tel. Co., D.C.Kan., 358 
RSupp. 727. 

Ala.—Tombrello v. McGhee, 211 So.2d 900, 282 Ala. 
408. 

Cal.—PalaCTi v. Air Cargo Terminals, Inc., 52 Cal.Rptr. 
817, 244 C.A.2d 190. 

(3onn.—Kostiuk v. Queally, 267 A.2d 452, 159 Conn. 
91. 

Mo.—^Ervin v. Coleman, App., 454 S.W.2d 289. 
W.Va.—Groves v. Groves, 158 S.E2d 710, 152 W.Va. 
1 . 

12. U.S.—Sheats v. Bowen, D.C.Del., 318 F.Supp. 
640—Whittle v. U.S., D.CAla., 328 F.Supp. 1361. 

Ala.—^Britton v. Downing, 242 So.2d 666, 286 Ala. 498. 
Ariz.—Nichols v. Baker, 416 P.2d 584, 101 Ark. 151. 
Cal.—Bains v. Western Pac. R Co., 128 Cal.Rptr. 778, 
56 C.A.3d 902. 

Cdo.—Shoemaker v. Mountain States Tel. & Tel, Co., 
App., 559 P.2d 721, 38 Colo.App. 321. 

Kan.—^Vaughn v. Murray, 521 P.2d 262, 214 Kan. 456. 
Mich.—^Thone v. Nicholson, 269 N.W.2d 665, 84 Mich. 
App. 538. 

Mo.—^Ervin v. Coleman, App., 454 S.W.2d 289. 

Ohio—^Roszman v. Sammett, 269 N.E.2d 420, 26 Ohio 
St2d 94. 

Okl,—CJ,S. dted in Foster v. Emery, 495 P.2d 390, 
392. 

Wash.—Uebhait v. Calahan, 434 P.2d 605, 72 Wash.2d 
620. 

page 548 

123, Ala.—Kilcrease v. Harris, 259 So.2d 797, 288 
Ala. 245. 

Mack V. Garrison, Civ,, 286 So.2d 857, 51 Ala. 
App. 453. 

S.C—Stockman v. Marlowe, 247 S.E.2d 340, 271 S.C. 
334. 

Wash.—Liebhart v. Calahan. 434 P.2d 605, 72 Wash.2d 
620, 

*^aiitoa misconduct** not identical with willftal 
or intentional act 

Ohio—Bnsh v. KcUey’s Inc., 247 N.E.2d 745, 18 Ohio 
St2d 89. 

Similar ilpfinf tfnns 

(4) Other definitions. 

U.S.—^Bickford v. International Speedway Corp., C.A. 
Ala., 654 E2d 1028. 

Kan.—^Anderson v. White, 499 P.2d 1056, 210 Kan. 

18—State V. Makin, 576 P.2d 666, 233 Kan. 743. 
Ohio—Hine v. Dayton Speedway Corp., 252 N.E2d 

648, 20 Ohio App.2d 185. 

12.10, Kan-—^Friesen v. Chicago, RL & P.RR, 524 
P.2d 1141, 215 Kan. 316. 

12.15. Aik.—St- Louis Southwestern Ry. Co. v. 

aemons, 415 S.W.2d 332, 242 Ark. 707. 

3a.—Seaboard Coast Line R. Co. v. Clark, 176 S.E2d 
596, 122 Ga.App. 237. 

Similar definitions 

(4) Other definitions. 

UJS.—Goss V. Baltimore & O.R Co., CAJ*a., 355 F-2d 

649. 

Wanton act as unrestrained act 

Ky.—Shearer v. Hall, 399 S.W.2d 701. 

13. DL—Porro v. P. T. Ferro Cbnst Co., 390 N.E.2d 
958, 28 HlJDec. 599, 72 Ill.App.3d 377. 

14. Wyo.—CJ3. dted In Danculovich v. Brown, 593 
P.2d 187, 193. 

14.10. Aggrarated negligence 

Am.—^DeElena v. Southern Pac. Co., 592 P.2d 759, 121 
Ark. 563. 

15. U.S.—CJ.S. quoted at length in F. W. Meyers & 
Co„ Inc. v. U.S., 36b RSupp. 429, 434. 

Oitibii 249 8.E2d 858, 39 N.CJkpp. 
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20. Mich.—Thone v. Nicholson, 269 N.W.2d 665, 84 
Mich.App. 538. 

Definitions 

(5) U.S.—CJ3. quoted in R W. Meyers & Co., Inc. 
V. U.S., 360 RSupp. 429, 435. 

(10) N.C.—Siders.v, Gibbs, 249 S.E.2d 858, 39 N.C. 
App. 183. 

Vt.—^Porter v. Department of Employment Sec., 430 
A.2d 450, 139 Vt. 405. 

23. Ala.—Tucker v. Cox. 213 So.2d 222, 282 Ala. 
489. 

24, Ga.—Strickland v. Doran, 203 S.E.2d 567, 130 
Ga.App. 396. 

III.—Burhenn v. Kyger, 300 N.E.2d 589, 13 Ill.App.3d 
767. 

Ind.—McKeown v. Calusa, 359 N.E.2d 550, 172 Ind. 
App. 1. 

N.C—Siders v. Gibbs, 229 S.E.2d 811, 31 N.C.App. 
481, app. after remand 249 S.E2d 858, 39 N.C. 
App. 183. 

Wyo.—CJT-S. dted in Danculovich v. Brown, 593 P.2d 
187, 193. 

“Willful injury” defined 

U.S.—Gard v. U.S., D.CCal., 420 RSupp. 300, affd. 
594 R2d 1230, cert. den. 100 S.Ct. 138, 444 U.S. 
866, 62 L.Ed.2d 90 (stating Nevada law). 
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26. Definitions 

(6) U.S.—Western Constructions, Inc. v. Southern 
Pac. Co., C.A.Ark., 381 R2d 573. 

(7) Other definitions. 

Ark.—Nichols v. Baker, 416 P.2d 584, 101 Ark. 151. 

Gist of “wanton negligence** 

Ala.—^Alabama Great Southern R. Co. v, Johnston, 199 
So.2d 840, 281 Ala. 140—Rosen v. Lawson, 202 
So.2d 716, 281 AU. 351. 

27, Mich.—LaCroix v. Grand Trunk Western R. (3o., 
152 N.W.2d 656, 379 Mich. 417. 
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28.10. Conduct justifying presumption of wil- 
fulness or wantonness 

Ill.—^Jarvis v. Herrin City Park Dist., 285 N.E.2d 564, 6 
IU.App.3d 516. 

Distinguishing feature between it and intention¬ 
al tort 

m.—Spring V. Toledo, P. & W.R Co., 357 N.E.2d 1330, 
2 ni.Dec. 887, 44 m.App.3d 3, affd. 371 N.E.2d 
621, 13 I11.DCC. 686, 69 III.2d 290. 

28.15. Ga.—Seaboard Cdast Line R. Co. v. Clark, 
176 S.E.2d 596, 122 Ga.App. 237. 

29. Conn.—^Kostiuk v. Queally, 267 A.2d 452, 159 
<3onn. 91. 

HI.—Rowe V. Frazer, 227 N.E.2d 781, 83 Ill.App.2d 
367. 

Wyo.—^Yalowker v. Husky CHI Co., 629 P.2d 465, 22 
A.L.R4th 285. 

State of mind 

U.S.—Denny v. Seaboard Lacquer, Inc., C.A.Md., 487 
R2d 485. 

Aggravated form of negligence 
Bl.—McRoberts v. Maxwell, 353 N.E.2d 159, 40 lU. 
App.3d 766—^Morrow v. L.A. Goldschmidt Associ¬ 
ates, Inc., 1 Dist.. 468 N.E2d 414, 82 lU.Dec. 152, 
126 ni.App.3d 1089. 

30. Mich.—^Hoag v. Paul C. Chapman & Sons, Inc., 
233 N.W.2d 530, 62 Mich.App. 290. 

31J5. IlL—Glaze v. Owens, 243 N.E.2d 13, 104 HI. 
App.2d 172. 

Mich.—^Hoag v. Paul C. Chapman & Sons, Inc., 233 
N.W.2d 530, 62 Mich.App. 290. 

31.10. HI.—Klatt V. Commonwealth Edison Co., 211 
N.E2d 720, 33 I11.2d 481. 

Rowlette v. Hamann, 251 N.£.2d 358, 112 HI. 
App.2d 121. 
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Kan.—^Mathes v. Robinson, 469 P.2d 259, 205 Kan. 
402. 

Mo.—^Warner v. Southwestern Bell Tel. Co., 428 
S.W.2d 596. 

Reckless disregard for safety of others 

Ill.—Mantia v. Kaminski, 412 N.E.2d 651, 45 Ill.Dec. 
300, 89 IU.App.3d 932. 

32. U.S.—Saaybe v. Penn Cent. Transp. Co., D.C.Pa., 
438 F.Supp. 65. 

32.5. Ala.—W. T. Ratliff Co., Inc. v. Purvis, 291 
So.2d 289, 292 Ala. 171. 
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33.5. Ill.—Rowe V. Frazer, 227 N.E.2d 781, 83 HI. 
App.2d 367. 

33.15. Cllal.—^Morgan v. Southern Pac. Transp. Co., 
112 Cal.Rptr. 695, 37 C.A.3d 1006. 

Ill.—^Turner v. Commonwealth Edison Co., 341 N.E.2d 
488, 35 Ill.App.3d 331. App. after remand 380 
N.E.2d 477, 20 Ill.Dec. 499, 63 Hl-App. 693. 

La.—Cates v. Beauregard Elec. Co-op., Inc., App., 316 
So.2d 907, affd. 328 So.2d 367, cert. den. 97 S.Ct. 
97. 429 U.S. 833, 50 L.Ed.2d 98. 

Mo.—Ervin v. Coleman, App., 454 S.W.2d 289. 

33.25. Mo.—Ervin v. Coleman, App., 454 S.W.2d 
289. 

N.J.—Carney v. Gordon & Wilson Co., 379 A.2d 263, 
153 NJ.Super. 109. 

34. Conn.—Maloney v. Commissioner of Motor Ve¬ 
hicles, Com.Pl., 330 A.2d 101, 31 Conn.Sup. 325. 

State v. Hargis, Cir.A.D., 249 A.2d 663, 5 Conn. 
Cir. 231. 

Mo.—Ross v. Clouser, 637 S.W.2d 11. 

N.C.—CJ.S. cited in Siders v. Gibbs, 229 S.E.2d 811, 
814, 31 N.C.App., 481, app. after remand 249 
S.E.2d 858, 39 N.C.App. 183. 

35.5. U.S.—Hackbart v. Cincinnati Bcngals, Inc., 
C.A.C 0 I 0 ., 601 R2d 516, cert. den. 100 S.Ct. 275, 
444 U.S. 931, 62 L.Ed.2d 188. 

Knowledge of danger 

Cal.—Bains v. Western Pac. R. Co., 128 Cal.Rptr. 778, 
56 C.A.3d 902. 

Conn.—State v. Hargis, Cir.A.D., 249 A.2d 663, 5 
Cbnn.Qr. 231. 

N.Y.—People v. Bronzino, 269 N.Y.S.2d 83, 25 A.D.2d 
685. 

State of mind inferred from conduct 

Conn.—State v. Hargis, Cir.A.D., 249 A.2d 663, 5 
Conn.Cir. 231. 

36. HI—People v. Vassar, 379 N.E.2d 94, 19 Ill.Dec. 
579, 62 ni.App.3d 523. 
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36.5. Ill— People v. Bauman. 340 N.E.2d 178, 34 
Hl.App.3d 582. 

36.15. U.S.—Hackbart v. Cincinnati Bengals, Inc., 
C.A.C 0 I 0 ., 601 R2d 516, cert. den. 100 S.a. 275, 
444 U.S. 931, 62 L.Ed.2d 188. 

37. “Reckless” imports no more than simple 
negligence 

Ala.—Mack v. Garrison, Civ., 286 So.2d 857, 51 Ala. 
App. 453. 

Reckless negligence may embrace 
gross negligence if the necessary ele¬ 
ments are concurrent.^**^ 

38.5. Mich.—Papajesk v. C & O R. Cb., 166 N.W.2d 
46, 14 Mich.App. 550. 

39. U.S.—Hackbart v. Cincinnati Bengals, Inc., C.A. 
Colo., 601 F.2d 516, cert. den. 100 S.Ct. 275, 444 
U.S. 931, 62 L.Ed.2d 188. 

39.5. HU.—Gammon v. Edwardsville Community Unit ■ 
School Dist. No. 7, 403 N.E.2d 43, 38 ni.Dec. 28, 

' 82 Ill.App.3d 586. 

Ohio—Wapplehorst v. Kimmett, 282 N.E2d 53, 30 
Ohio App.2d 29. 
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<^illfdness and maliciousness’* 

U.S.—Simpson v. U.S., CA.Cal., 652 R2d 831, on 
remand, D.C., 564 F.Supp. 945. 

39.15. U.S.—Golden v. Sommers, D.CPa., 56 RRJD. 

3, affd., CA., 481 R2d 1398, 

Conn.—State v. Vertefeuille, Cir.A.D., 217 A,2d 725, 3 
Conn.Cir. 508. 

Similar definitions 

Ariz.—Townsend v. Whatton, 521 P.2d 1014, 21 Ariz. 
App. 556. 
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39.20. m.—Gannon v. Edwardsville Community Unit 
School Dist. No. 7, 403 N.E.2d 43, 38 DLOec. 28, 
82 nLApp.3d 586. 

^ 40, Ga.—Seaboard Coast Line R. Co. v. Clark, 176 

S.E.2d 596, 122 Ga,App. 237. 

§ 9(2). -Essential Elements 

47. U.S,—CJ.S. quoted at length in R W. Meyers & 
Co., Inc. V. U.S., 360 RSupp. 429, 435. 

m— Glaze V. Owens, 243 N.E2d 13, 104 Ill.App.2d 
172. 

page 555 

48. Ill.—aifford V. Schaefer, 245 N.E.2d 49, 105 
Ill.App.2d 233. 

Kan.—Friescn v. Chicago, R.I. & P.R.R., 524 P,2d 
1141, 215 Kan. 316. 

NJ.—McLaughlin v. Rova Farms, Inc., 266 A.2d 284, 
56 NJ. 288. 

N.Y.—Cohen v. Varig Airlines, S.A. Empresa dc Viacao 
Aerea Rio Grandense, 380 N.Y.S.2d 450, 85 
Mi8C.2d 653, mod. on oth. gids. 390 N,Y.S.2d 515, 
88 Misc.2d 998, mod. on oth. grds. 405 N.Y.S.2d 
44, 62 A.D.2d 324. 

N.C-Siders v. Gibbs, 249 S,E2d 858, 39 N.C.App. 
183. 

49. Mich.—Serra v. DcMaestri, 238 N.W.2d 568, 66 
Mich.App. 171. 

50. Colo.—Johnson v. Salaz, App., 509 P.2d 1273. 

The fact that a person could have 
taken some other course of action does 
not necessarily indicate that what he 
actually did was willful and wanton.^^*^ 

51.5. IlL—Tygett v. Perry, 101 N.E2d 442, 344 III 
App. 427—Biedron v. Quincannon, 262 N.E2d 
71, 126 ni.App.2d 283. 
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54, Cal.—^Ewmg v, Cloverleaf Bowl, 143 CaLRptr. 13, 
572 P.2d 1155, 20 C3d 389. 

55, U.S.—Saaybe v. Penn Cent Tran^. Co., D.C.Pa., 
438 RSupp. 65. 

Wash.—Mendenhall v. Siegd, 462 P.2d 245, 1 Wash. 
App. 263, 40 A.ER.3d 788. 
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57. N.J.—^Laughlin v. Roya Farms, Inc., 266 A.2d 
284, 56 NJ. 288. 

NJ).—^Van Omum v. Otter Tail Power Co., 210 
N.WJd 188. 

Danger apparent to ordinary mind 

Mich.—^Anderson v. Lippes, 170 N.W.2d 908, 18 Mich. 
App. 281. 

Ssi. Ala.—KUcreascv. Harris, 259 So.2d 797, 288^ 
245. 

0kL-CJ5. dted in Foster v, Emery, 495 P.2d 390, 
393. 

58.5. Ga.—^Herring v. R. L Mathis Certified Dairy 
Co., 173 S.E2d 716, 121 Ga.App. 373, app. dism. 
91 S.Ct 192, 400 U.S. 922, 27 EEdJd 183— 
Goodwin v. Mullins, 176 S.E2d 551,122 OaApp. 
84. 

nL-CKffbid V. Schaefer, 245 N.E2d 49, 105 IllApp.2d 
233. 

NJ,—McLaugjhhn v. Rova Farms, Inc., 266 A.2d 284, 
56 NJ. 288. 


S.C—Powell V. Simons, 188 S.E.2d 386, 258 S.C 242. 
Wash.—Evans v. Miller, 507 P.2d 887, 8 Wash.App. 
364. 

W.Va.—^Mandolidis v. Elkins Industries, Inc., 246 
S.E2d 907, 161 W.Va. 695. 96 A.L.R.3d 1035. 

Unforeseen danger 

Ga,—McChargue v. Black Grading Contractors, Inc., 
176 SJE2d 212, 122 Ga.App. 1. 

62. CaL—Dziura v. California Aviation Service, Inc., 
84 CaLRptr. 191, 4 CA.3d 191. 

IlL—Klatt V, Commonwealth Edison Co., 211 N.E2d 
720, 33 I11.2d 481. 

Beveriy Bank v. Penn Central Co., 315 N.E2d 
no, 21 Ill.App.3d 77. 
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64. Cal.—Ewing v. Ctoverl^ BowL 143 CaLRptr. 13, 
572 P.2d 1155, 20 C3d 389. 

65. Ala.—Graves v. Wildsmith, 177 So.2d 448, 278 
Ala. 228-Lewis v. ZcU, 181 So.2d 101, 279 Ala. 
33. 

Rights or safety of others, or consequences 
(1) D.C.—Safeway Trails, Inc. v. Schmidt, App., 225 
A.2d 317. 
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66. NJ.—McLaughlin v. Rova Farms, Inc., 266 A.2d 
284, 56 NJ. 288. 

Reckless disr^ard for safety of others 

IlL—Hocking v. Rehnquist 254 N.E2d 515, 44 n].2d 
196. 

Dumpeit v. Liechty, 251 N.E2d 652. 114 Bl. 
App.2d 59—Gordon v. Oak Park School Dist No. 
97, 320 N,E.2d 389, 23 IlLApp.3d 978. 

67. U.S.—Ross v. U.S., C.A.Ala-, 640 R2d 511. 
Ala—KHcrease v. Harris, 259 So.2d 797, 288 Ala. 245. 
m.—Turner v. Commonwealth Edison Co., 341 N.E2d 

488, 35 Ill.App.3d 331, app. after remand 380 
N.E2d 477, 20 IU,Dcc. 499, 63 IIl.App.3d 693— 
Sprague v. Omimonwealth Edison Co., 375 N.E2d 
493, 16 IlLDec. 620, 59 lEApp.3d 342. 

La.—Cates v. Beauregard Hec. Co-op., Inc., App., 316 
So.2d 907, affd. 328 So.2d 367, cert. den. 97 S.Ct 
97, 429 U.S. 833, 50 LEd.2d 98. 

Wash.—Vioen v. Ouff, 418 P.2d 430, 69 Wash.2d 306. 
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68. Kan.—Duckers v. Lynch, 465 P.2d 945, 204 Kan. 
649—Byers v. Hesston Appliance, Inc., 509 P.2d 
1151, 212 Kan. 125. 

71. Infierence from conduct 

(1) Conn.—Begl^ v. Kohl ft Madden Printing Ink 
Co., 254 A2d 907, 157 Conn. 445. 

72, Conn.—^Be^ey v. Kohl ft Madden Printing Ink 
Co., 254 A.2d 907, 157 Conn. 445. 

Kan.—Dnekers v. Lynch, 465 P.2d 945, 204 Kan. 649. 
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76, Ala,—Dixie Elec. Co. v. Maggio, 318 So.2d 274, 
294 Ala. 411. 

79. Cal.—OIca v. Southern Paa Co., 77 CaLRptr, 
332, 272 CA.2d 261. 
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81. CaL—Olea v. Southern Pac. Co., 77 CaLRptr. 
332, 272 CAJd 261—Dziura v. California Avia¬ 
tion Service, Inc., 84 Cal.Rptr. 191, 4 CA.3d 91. 

83, U.S.—Saaybe v. Penn Cent Transp. Co., D.C.Pa., 
438 F.Supp. 65. 

85. BL—Murphy v. Jewell Companies, Ina, 320 
NX.2d 47, 24 IlLApp.3d 1. 

Or.—Bdmont v. Umpqua Sand ft Oiavd, Inc., 542 
P.2d 884, 273 Or. 581. 
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§ 9(3). -Particular Acts or 

Omissions 
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87.50. Kan.—Friesen v. Chic^, R.L ft P.R.R., 524 
P.2d 1141, 215 Kan. 316. 

Mich.—Holloway v. Cronlc. 257 N.W.2d 175, 76 Mich. 
App. 577. 

8735. Ala.—Lewis v. Zell, 181 So.2d 101. 279 Ala. 
33—Alabama Great Southern R. Co. v. Johnston, 
199 So.2d 840, 281 Ala. 140—Water Works and 
Sanitary Sewer Bd. of City of Montgomery v. 
Norman, 208 So.2d 788, 282 Ala. 41—Tucker v. 
Cox, 213 SoJd 222, 282 Ala. 489—Westbrook v. 
Gibbs, 231 So.2d 97, 285 Ala 223—American 
Pamcor, Inc. v. Evans, 261 So.2d 739, 288 Ala 
416. 

Cal.—Kindt v. Kauffinan, 129 Cal.Rptr. 603,57 C.A.3d 
845. 

ni.—Aurora Nat Bank v. Galauner, 224 N.E2d 604, 81 
IlLApp.2d 132—Sprague v. Commonwealth Edison 
Co., 375 N.E2d 493, 16 Bl,Dea 620, 59 IlLApp.3d 
342. 

Ind-aeck v. Hamlin, 277 N.E2d 620, 150 Ind.Ai>p. 
681. 

Mo.—CJ3. dted in Ervin v. Coleman, App., 454 
S.W.2d 289, 291. 

No recoyery where danger not likely to proye 
disastrous 

BL—Ferguson v. Kasbohm, 1 Dist., 475 N.E2d 984, 86 
BLDec. 605, 131 m.App.3d 424. 

88. U.S.—Stephens v. U.S., D.CBl., 472 F.Supp. 998. 
Ala—Barnes v. Haney. 189 So.2d 779, 280 Ala 39. 
Ariz.-^uthem Pac. Transp. Co. v. Lueck, 535 P.2d 
599, 111 Ariz. 560, decision after remand 540 P.2d 
1258, 112 Ariz. 277, cert. den. 96 S.Ct 1510, 425 
U.S. 913, 47 L.Ed.2d 763. 

Cal.—Olea v. Southern Pac. Co., 77 Cal.Rptr. 332, 272 
C.A2d 261. 

Mich—Thone v. Nicholson, 269 N.W.2d 665, 84 Mich. 
App. 538. 
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92.10. BL—Clifford v. Schaefer, 245 N.E2d 49. 105 
Ill.App.2d 233—Gatto v. Curtis, 286 N.E2d 541, 
6 DLApp.3d 714. 

92.15. Ill.—Spence v. Commonwealth Edison Co., 
340 N.E2d 550, 34 IlLApp,3d 1059. 

93. D.C.—Copeland v. Baltimore ft O.R. Co., App., 
416 A2d 1. 

Miss.—Daniels v. Adkins Protective Service, Inc., Miss., 
247 So.2d 710, 48 A.ER.3d 257. 

Ohio—Wapplehorst v. Kimmett, 282 N.E2d 53, 30 
Ohio App.2d 29. 

94. US—Price v. Lowman, CA.S.C, 373 F.2d 390. 

5. a-^owere v. Dupricst, 154 S.E2d 922, 249 S.C 506. 
97. m.— Klatt V. Commonwealth Edison Co., 211 

N.E.2d 720, 33 B1.2d 481. 
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1. Ga—Blair v. Manderson, 190 S.E2d 584, 126 Ga 
App. 235. 

Pa^ — ^Fugaglt V. Camasi, 229 A.2d 735, 426 Pa 1. 

§ 10. In General 
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6. There are no degree of one, etc. 

Ind.—Stayton v. Funkhouser, 263 N.E2d 764, 148 Ind. 
App. 75. 

Me.—Beaulieu v. Beaulieu, 265 AJd 610. 

7.5. Pa—Fredericks v. Castma, 360 A.2d 696, 241 
PaSuper. 211. 

7.10. Cal.—Beauchamp v. Los Gatos Golf Course, 77 
CaLRptr. 914, 273 CJUd 20. 

Mich.—Zeni v. Anderson. 243 N.W.2d 270, 397 Mich. 
117. 

Vt—Bums V. Bombard, 260 A.2d 219, 128 Vt 178. 
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730. Minn.—Biasing v. P.R.L. Hardcnbcrgh Co., 226 
N.W.2d 110, 303 Minn. 41. 

Safety statute held n<rt to preempt question of 
common-law nei^igmice 

Wis—Blanchard v. Tetpstra, 155 N.W.2d 156, 37 
Wis.2d 292. 

§ 11(1). Ordinary or Reasonable 
Care Generally 
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9. U.S.-^lohin V. CardweB Mfg, Co.. CA.Wyo., 380 

F.2d 341—^IXmn v. Brown & Root, Inc., C.A. 
Ark., 455 F.2d 717. 

Gilbreath v. Phillips Petroleum Co., D.C.Okl., 
526 F.Supp. 657. 

Alaska—Leigh v. Lundquist, 540 P.2d 492. 

Ark.—Williams v. Gilbert, 395 S.W.2d 333, 239 Ark. 
935. 

Cal.—Fox V. City and County of San Francisco, 120 
Cal.Rptr. 779, 47 CA.3d 164. 

Ga.—Ferrefl v. Haas, 220 S.E2d 771, 136 Ga.App. 274. 
Idaho—Harper v. Hoffman. 523 P.2d 536, 95 Idaho 
933. 

HI.—^McCann v. City of Waukegan, 227 N.E2d 558, 83 
Ill.App.2d 284—^Krakowiak v. Sampson, 229 
N.E2d 578, 85 IU.App.2d 71. 

Iowa—^Fox V. Stanley J. How and Associates, Inc., 
App.. 309 N.W.2d 520. 

Ky.—M & T Chemicals, Inc. v. Westrick, 525 S-W.2d 
740, 

Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

Mo,—Stenson v. Laclede Gas Co., App., 553 S.W.2d 
309. 

N.M.—Ferreira v. Sanchez, 449 P.2d 784, 79 N.M. 768. 
Ohio—Thompson v. Ohio Fuel Gas Co., 224 N.E.2d 
131, 9 Ohio St2d 116—Vclotta v. Leo Petronzio 
Landscaping, Inc., 433 N.E2d 147, 69 Ohio St,2d 
376, 23 0.0.3d 346. 

Or.—Green v. Market Supply Co., 479 P.2d 736, 257 
Or. 451. 

Tenn.—Hood v. Waldrum, 434 S.W.2d 94. 58 Tenn. 
App. 512—^Hellon v. Trotwood Apartments, Inc., 
460 S,W.2d 372, 62 TeimJ^. 203. 

Tex.-Johnson v. Houston Sports Ass’n, Qv-App., 615 
S.W.2d 781, err. ref. no rev. err. 

Waah.-Callan v. O’Neil. 578 P.2d 890, 20 Wash.App. 
32. 

Wis.—Marolla v. American Family Mut Ins. Co., 157 
N.W.2d 674, 38 Wis.2d 539-CJ,S. quoted in 
Schuster v. St Vincent Hoq)ital of Hospital Sisters 
of Third Order of St. Francis Sisters, 172 N.W.2d 
421, 424, 45 Wis.2d 135, 36 A.L.R.3d 1227. 

Strict liability inapplicable 
U.S.—Ladwig v. Ennanco Inc., D.CWis., 504 F.Supp. 
1229. 

10. U.S.—Mamiye Bros. v. Barber S.S. Lines, Inc., 
CA.N.Y., 360 F.2d 774, cert den. 87 S.a. 80, 
385 U.S. 835, 17 .L.Ed.2d 70. 

Lange v. B & P Motor Exp., Inc,, D.CInd., 257 
RSupp. 319. 

Ariz.— ^Bamum v. Rural Rre Protection Co. 537 P.2d 
618, 24 ArizApp. 233. 

Cal—Connor v. Great Western Sav. & Loan Ass*n, 73 
CaiRptr. 369, 447 PJd 609, 69 C.2d 850, 39 
A.ER.3d 224. 

D.C.—Becker v. Colonial Parking, Inc., C.A., 409 F.2d 
1130, 133 U.SApp.D,C 213, 38 A.L.R.3d 125— 
Clarke v. O’Connor, CA., 435 F.2d 104, 140 U.S. 
App.D.C. 300. 

Blumenthal v. Cairo Hotd Corp., App., 256 
A.2d400. 

Fla.—Modhn v, Washingtcm Ave. Food Center, Inc., 
App., 178 So.2d 596, cert discharged. Sup., 201 
So.2d 70, decision quashed, remd. 205 So.2d 295, 
conf. to 208 So.2d 862—^Lee County v. Southern 
Water Contractors, Inc., A{^., 298 So.2d 518. 
Ind.—Bixenman v. Hall, 242 N.E2d 837. 251 Ind. 
527. 

Ky.—Burdette v. Thompson, 420 S.W.2d 548. 

La.—^Wessinger v. Overton, App., 339 So.2d 1272. 
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Mich.—Andrews v. Insurance Co. of North America, 

230 N.W.2d 371, 60 Mich.App. 190, on remand 

231 N.W.2d 645, 394 Mich. 464. 

Mo.—Howell v. Welders Products and Services, Inc., 
App., 627 S.W.2d 311. 

N.M.—Ferreira v. Sanchez. 449 P.2d 784, 79 N.M. 768. 

N.Y.—Miles v. R & M Appliance Sales, Inc., 259 
N.E2d 913, 26 N.Y.2d 451, 311 N.Y.S.2d 491. 

N.C.—Foy V. Brcmson. 228 S.E2d 88, 30 N.C.App. 
662. 

N.D.—Clairmont v. State Bank of Burleigh County 
Trust Co., 295 N.W.2d 154, 

Wash.—Gordon v. Deer Park School Dist. No. 414, 426 
P.2d 824, 71 Wash.2d 119. 

Wis.—CJ.S. quoted in Schuster v. St. Vincent Hospital 
of Hospital Sisters of Thini Order of St. Francis 
Sisters, 172 N.W.2d 421, 424, 45 Wis.2d 135, 36 
A.L.R.3d 1227. 

In light of apparent risk 

Colo.—Metropolitan Gas Repair Service, Inc. v. Kulik, 
621 P.2d 313—Cosmopolitan Homes, Inc. v. Wel¬ 
ler, 663 P.2d 1041, overruling Hartwich v. Crotty, 
131 Colo. 69, 279 P.2d 413. 

Vicarious liability 

N.Y.—Duva v. Flushing Hospital & Medical Center, 
439 N.Y,S.2d 268, 108 Misc.2d 900. 

Engineer does not warrant accuracy of plans 

Ill.—Bates & Rogers Const. Corp. v. North Shore Sani¬ 
tary Dist., 414 N.E2d 1274, 47 Ill.Dec. 158, 92 
ni.App.3d 90, app. after remand 471 N.E.2d 915, 
84 IlLDec. 149, 128 Ill.App.3d 962, affd. 486 
N.E.2d 902, 93 IlLDec. 369, 109 IU.2d 225, 

Detmmining adequacy of warning 

Mich.—Formella v. Ciba-Geigy Corp., 300 N.W.2d 
356, 100 Mich.App. 649. 
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11. U.S.—Quinones v. U.S., C.A.Pa., 492 F.2d 1269. 

Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 243 C.A.2d 

396. 

Colo.—Summit County Development Corp. v. Bagnoli, 
441 P.2d 658, 166 Colo. 27. 

D.C.—Williams v. U.S., D.C, 384 F.Supp. 579. 

Mich.—^Johnstons’ Estate v. United Airlines, 178 
N.W.2d 536, 23 Mich.App. 279—Watson v. Em¬ 
ployers Ins. Co. of Wausau, 213 N.W.2d 765, 50 
Mich.App. 597. 

N.C—North Carolina State Ports Authority v. Lloyd 
A. Fry Roofing Co.. 232 S.E2d 846, 32 N.C.App. 
400, affd. 240 S.E2d 345, 294 N.C 73. 

**Modest responsibility of due care” denied 

Pa.—HamUton v. Fean, 221 A.2d 309, 422 Pa. 373. 

11.10. Ga.~Huggins v. Aetna Cas. & Sun Co., 264 
S.E.2d 191, 245 Ga. 248, on remand 269 S.E.2d 
471, 154 Ga,App. 559. 

m.—Talbot v. Country life Ins. Co., 291 N.E2d 830, 8 
in.App.3d 1062. 

N.I>.—Wdss v. BcUomy, 278 N.W.2d 119. 

Wis.—Kramer v. Qty of Hayward, 203 N.W.2d 871, 57 
Wis,2d 302, 

11.15. La.—Travelers Ins. Co. v. Ragan, App., 202 
So.2d 302. 

Minn.—Cracraft v. Qty of St. Louis Park, 279 N.W.2d 
801. 

Such competence and skill as possessed 

ni.— Cross v. Wells Fargo Alarm Services, 412 N.E2d 
472, 45 niDcc. 121, 82 IU.2d 313. 

12. Ga.—Sturdivant v. Polk, 230 S.E2d 115, 140 
Ga.App. 152. 

OkL—Warner v, Kiowa Coimty Hospital Authority, 
App., 551 P.2d 1179. 

Wis.—CJ.S. quoted in Sdiuster v. St Vincent Hospital 
of Hospital Sisters of Third Order of St Francis 
Sisters, 172 N.W.2d 421, 424, 45 Wis.2d 135, 36 
A.ER.3d 1227. 

17.10. U,S.—LeSueur Creamery, Inc. v. Haskon, Inc., 
CA.MimL, 660 F.2d 342, cert den. 102 S.Ct 
1716, 455 U.S. 1019, 72 EEd.2d 138, 
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19. Neb.—Disney v. Butler County Rural Public Pow¬ 
er Dist., 160 N.W.2d 757, 183 Neb. 420-Omaha 
Nat. Bank v. Omaha Public Power Dist., 180 
N.W.2d 229. 

23. La.—Lanieux v. State Through Lousiana State 
Penitentiary and Dept, of Corrections, App., 328 
So.2d 765, writ den. 334 So.2d 427. 

Wash.—^Beeson v. Atlantic-Richfield Co., 563 P.2d 822, 
88 Wash.2d 499. 

29. Ill.—Ortiz V. Warren Chevrolet, Inc., 321 N.E.2d 
77, 24 Ill.App.3d 199. 

Ky.—Parker v. Redden, 421 S.W.2d 586. 

32. U.S.—Blohra v. Cardwell Mfg. Co., CA.Wyo., 
380 F.2d 341. 

N.J.—Bates v. Gambino, 370 A.2d 10, 72 N.J. 219. 

§ 11(2). -What Constitutes 

32.50. Iowa—Johnson v. Svoboda, 260 N.W.2d 530. 

La.—Smith v. Glass, App,, 202 So.2d 367, application 
den. 204 So.2d 573, 251 La. 387. 
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32.55. La.—Alexander v. Gottwald, App., 325 So.2d 
713. 

Reasonable care includes duty to warn 

Mass.—Haley v. Allied Chemical Corp., 231 N.E.2d 
549, 353 Mass. 325. 

33. Cal.—O’Hara v. Western Seven Trees Corp. Inter- 
coast Management, App., 142 Cal.Rptr. 487, 75 
CA.3d 798. 

Ill.—Morehcad v. Mayron, 279 N.E.2d 473, 3 HI. 
App.3d 425. 

35. Ill—Himmel Corp. v. Stade, 367 N.E2d 411, 10 
IlLDec. 23, 52 IU.App.3d 294. 

La.—Dupas v. City of New Orleans, 354 So.2d 1311, on 
remand App., 361 So.2d 911, cert. den. 99 S.Ct. 
1534, 440 U.S. 971, 59 L.Ed.2d 788. 

Mich.—Massey v. Sripter, 258 N.W.2d 44, 401 Mich. 
385. 

Wyo.—Fegler v. Brodie, 574 P.2d 751. 

Professional standards 

Okl.—Dentco Inv. Co., Inc. v. Oklahoma Natural Gas 
Co., App., 569 P.2d 512. 

36. U.S.-0’Neil v. W. R. Grace & Co., C.A.La., 410 
F.2d 908—Long v. Burdette Mfg. Co., C.A.N.C., 
460 F.2d 448. 

Ark.—Verson Allsteel Press Co. v. Gamer, 547 S.W.2d 
411, 261 Ark. 133. 

Idaho—Nagel v. Hammond, 408 P.2d 468, 90 Idaho 96. 

Ill.—Phillips V. Bracy Food Stores, Inc., 242 N.E.2d 
774, 102 m.App.2d 372—Mclnturff v. Chicago 
Title & Trust Co., 243 N.E.2d 657, 102 IlLApp.2d 
39. 

Ind.—Pierce v. Horvath, 233 N.E2d 811, 142 Ind.App. 
278. 

La.—Cooksey v. Central Louisiana Elec. Co., Inc., 
App., 279 So.2d 242. 

Md.—^Neff V. Ralph D. Pryor Plumbing & Heating, 
Inc., 359 A.2d 117, 32 Md.App. 132. 

Miss.—Knapp v, Stanford, 392 So.2d 196. 

N.Y.—Queensbury Union Free School Dist v. Jim Wal¬ 
ter Corp., 398 N.Y.S.2d 832, 91 Mi8c.2d 804, 

N.C.—Smith v. Fiber Controls Corp., 268 S.E.2d 504, 
300 N.C. 669. 

Wis.—Schuster v. St. Vincent Hospital of Hospital Sis¬ 
ters of Third Order of St. Francis Sisters, 172 
N.W.2d 421, 45 Wis.2d 135, 36 A.L.R.3d 1227. 

Where hazard reasonably foreseeable 

Va.—TraU v. White, 275 S.E2d 617, 221 Va. 932. 
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37. Mich.—Daley v. UCroix, 179 N.W.2d 390, 384 
Mich. 4. 

38. Vt—Baldwin v. State, 223 A.2d 556, 126 Vt. 70. 

39. U.S.—Bibler v. Young, C.A.Ohio, 492 F.2d 1351, 
cert. den. 95 S.Ct 309, 419 U.S. 996, 42 L.Ed.2d 
269. 
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Fla.—Navajo Circle, Inc. v. Development Concepts 
Corp., App., 373 So.2d 689. 

Ga.—^Johnson v. Landing, 277 S.E.2d 307, 157 Ga.App. 
313. 

Ind.—Pierce v. Horvath, 233 N.E.2d 811, 142 Ind.App. 
278. 

Mich.—Davis v. Thornton, 180 N.W.2d 11. 384 Mich. 
138, 45 A.L.R.3d 778. 

Nev.—^Driscoll v. Erreguible, 482 P.2d 291, 87 Nev. 97. 
S.D.—Nugent v. Quam, 152 N.W.2d 371, 82 S.D. 583. 
Wis.—Ceplina v. South Milwaukee School Bd., 243 
N.W.2d 183, 73 Wis.2d 338. 

Wyo.—Hendrickson v. Heinze, 541 P.2d 1133. 
Conduct not examined in terms of duty to do 
specific act 

Wis.—Walker v. BigneU, 301 N.W.2d 447, 100 Wis.2d 
256, 22 A.L.R,4th 611. 

41. N.C.—Heath v. Swift Wings, Inc., 252 S.E.2d 526, 
40 N.C.App. 158, app. dism., review den. Sup., 
256 S.E.2d 806, two cases, 297 N.C. 453. 

43. U.S. — Logullo V. Joannides, D.C.Dd., 301 
F.Supp. 722. 

Ariz.—Paul v. Holcomb, 442 P.2d 559, 8 Ariz.App. 22. 
Colo. — Rice V. Eriksen, App., 476 P.2d 579. 

Conn.—Hoelter v. Mohawk Service, Inc., 365 A.2d 
1064, 170 Conn. 495. 

Del.—McKinney v. Reardon, Super., 337 A.2d 514. 
D.C.—Washington Hospital Center v. Butler, C.A., 384 
F.2d 331, 127 U.S.App.D.C. 379. 

Ill.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IlI.App.2d 39, 

Ind.—Pierce v. Horvath, 233 N.E.2d 811, 142 Ind.App. 
278. 

La.—Fontana v. State Farm Mut. Auto. Ins. Co., App., 
173 So.2d 284, writ den. 175 So.2d 644, 247 La. 
1027—C.J.S cited in Piggly-Wiggly Operators* 
Warehouse, Inc. v. Commercial Union Ins. Co. of 
New York, App., 174 So.2d 207, 210, application 
den. 175 So.2d 110, 247 La, 876—Weems v. Moss, 
App., 309 So.2d 763. 

Mich.—^Wamscr v. N. J. Westra & Sons, Inc., 155 
N.W.2d 871, 9 Mich.App. 89, 

N.J.—Trentacost v. Brussel, 412 A.2d 436, 82 NJ. 214. 
N.Y.—Mennella v. Schork, 267 N,Y.S,2d 428, 49 
Misc.2d 449. 

N.C.—^Wallsee v. Carolina Water Co., 144 S.E.2d 21, 
265 N.C. 291. 

Strickland v, Hughes, 163 S.E.2d 24, 2 N.C.App. 
395. 

Ohio—Sams v. Englewood Ready-Mix Corp., 259 
N.E.2d 507, 22 Ohio App.2d 168. 
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44. Ill.—Crown v. Village of Elmwood Park, 255 
N.E.2d 47, 118 Ill.App.2d 278. 

47. U.S.—Andrus v. Trailers Unlimited (Roadmaster 
Custom Division), C.A.La., 647 F.2d 556. 

Oa.—Duncan & Stancil, Inc. v. Peden, 282 S.E.2d 708, 
159 Ga.App. 77. 

Nev.—Driscoll v. Erreguible, 482 P.2d 291, 87 Nev. 97. 
Neb.—Garcia v. Howard, 262 N.W.2d 190, 200 Neb. 
57. 

Tex.—^Thoreson v. Thompson, 431 S.W.2d 341—Rosas 
V. Buddies Food Store, 518 S.W.2d 534. 

Central Freight Lines, Inc. v. Bergeron, Civ. 
App., 470 S.W.2d 117, err. ref. no rev, en. 

48. Ga.—Daneker v. Megrue, 151 S.E.2d 157, 114 
Ga.App. 312. 

Mass.—^LaClair v. Silberline Mfg. Co., Inc., 393 N.E.2d 
867, 379 Mass. 21. 

48.5. Utah—Meese v. Brigham Young University, 639 
P.2d 720. 

48.10. Minn.—Seim v. Garavalia, 3Q6 N.W.2d 806. 

49. U.S.—wmiains v. U.S., D.C.Mo., 292 F.Supp. 
327. 

La.—^Hcro Lands Co. v, Texaco, Inc., 310 So.2d 93. 
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53. Ark, — St Mary’s Hospitaf Inc. v. Bynum, 573 
S.W.2d 914, 264 Ark. 691. 
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Kan.—Gobin v. Globe Pub. Co.. 531 P.2d 76, 216 Kan. 
223, app. after remand 620 P.2d 1163, 229 Kan. 1 
and 649 P.2d 1239, 232 Kan. 1, 36 A.L.R. 4th 797. 
54. Mich.—Fogel v. Sinai Hospital of Detroit, 138 
N.W.2d 503, 2 Mich.App. 99. 

N.D.—Thomas v. aty of Devils Lake, 143 N.W.2d 718. 
Wash.—Gordon v. Deer Park School Dist. No. 4.4, 426 
P.2d 824, 71 Wash.2d 119. 

N.Y.—Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

67. N.H.—Bellotte v. Zayre Corp., 352 A.2d 723, 116 
N.H. 52, 

69. Cal.—^Albrecht v. Broughton, 85 Cal.Rptr. 659, 6 
C.A.3d 173. 

La.—Weems v. Moss, App., 309 So.2d 763. 

Tex.—Lumpkins v. Thompson, Civ.App., 553 S.W.2d 
949, err. ref no rev. err. 
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70. La.—Hicks V. Nelson, App., 182 So.2d 151. 

72. U.S.—LaVine v. Clear Creek Skiing Corp., C.A. 
Colo., 557 F.2d 730. 

74. Mass.—Beaver v. Costin, 227 N.E.2d 344, 352 
Mass. 624. 

76. La.—Lawyers Title Ins. Co. v. Carey Hodges & 
Associates, Inc., App., 358 So.2d 964. 

82. Alaska—Beaumaster v. Crandall, 576 P.2d 988. 

The tort standard of “reasonableness" 
presents a different question from the 
criminal standard of “probable 
cause." 

86.1. Cal.—Robinson v. City and County of San 
Francisco, 116 Cal.Rptr. 125, 41 C.A.3d 334. 

86.5. Ky.—Tar Heel Coals, Inc. v. Turner Elkhom 
Mining Co., 448 S.W2d 385. 

87. Cal.—Evans v. Thomason, 140 Cal.Rptr. 525, 72 
C.A.3d 978. 

90. Mich.—McLaughlin v. Great Lakes Contracting 
Co. of Detroit, 267 N.W.2d 489, 82 Mich.App. 
729. 

90.5. Tex.—Missouri Pac, R. Co. v. Shaw, Civ.App., 
620 S.W.2d 161, err. ref no rev. err. 

page 575 

91. Perfection not required 

N.Y.—Celebrity Studios, Inc. v. Gvetta Excavating 
Inc., 340 N.Y.S.2d 694, 72 Misc.2d 1077. 

91.5. Ga.—Seagraves v. ABCO Mfg. Co., 164 S.E2d 
242, 118 Ga.App. 414, app. after remand 173 
S.E2d 416, 121 Ga.App. 224—Hieber v. Watt, 
165 S.E.2d 899, 119 Ga.App. 5. 

Reasonable caro does not require 
prescience nor is it measured with the 
benefit of hindsight^-’ 

94.5. U.S.—^Dean v. General Motors Corp., D.C.La., 
301 F.Supp. 187. 

Wis.—Locicero v. Interpace Corp., 266 N.W.2d 423, 83 
Wis.2d 876. 

96. Superior intelligence 

Fla.—Miriam Mascheck, Inc. v. Mausner, App., 264 
So.2d 859. 

6. Neb.—Good v. Jones, 168 N.W.2d 520, 184 Nd). 
454. 

N.M.—Handley v. HaUaday, 582 P.2d 1289, 92 N.M. 
76. 
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12. Mo.—Hodges v. American Bakeries Co., 412 
S.W.2d 157. 

16. Wis.—Blanchard v. Terpstra, 155 N.W.2d 156, 37 
Wis.2d 292—Kemp v. Wisconsin Elec. Power Co., 
172 N.W.2d 161, 44 Wi8.2d 571, 

Safety standard as minimum 
Wis.—Peeples v. Sargent, 253 N.W.2d 459, 77 Wis.2d 
612. 
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§ 11(3). -As Dependent on Cir¬ 

cumstances 

17. Ala.—Cox v. Miller, 361 So.2d 1044. 

page 577 

20. U.S.—Tyrell v. Sears, Roebuck St Co., C.A.Ind., 
392 F.2d 868. 

Alaska—^Wilson v, Sibert, 535 P.2d 1034. 

Cal.—Williams v. Carr, 440 P.2d 505. 68 Cal.Rptr. 305, 
68 C.2d 579. 

D.C.—^Morrison v. MacNamara, App., 407 A.2d 555. 

Idaho—Messmer v. Ker, 524 P.2d 536, 96 Idaho 75. 

Ill.—Huston v. Chicago Transit Authority, 342 N.E.2d 
190, 35 in.App.3d 428. 

Kan.—Schmidt v. Farmers Elevator Mut. Ins. Co., 491 
P.2d947, 208 Kan. 308. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W,2d 526. 

La.—^Aetna Ins. Co. v. Morgan & Lindsey, Inc., App., 
238 So.2d 212. 

Mo.—Coulter v. Bi-State Development Agency of Mis- 
souri-IHinofe Metropolitan Dist., App., 434 S.W.2d 
793. 

Neb.—Martinez v. Hoveling, 169 N.W.2d 428, 184 Neb. 
560. 

N.J.—Butler v. Acme Markets. Inc., 426 A.2d 521, 177 
NJ.Supcr. 279, affd. 445 A.2d 1141, 89 N.J. 270. 

N.M.—Employers Cas. Co. v. Moyston, App., 461 P.2d 
929, 80 N.M. 796. 

N.Y.—Havas v. Victory Paper Stock Co., Inc., 402 
N.E.2d 1136, 49 N.Y.2d 381, 426 N.Y.S.2d 233, on 
remand 430 N.Y.S.2d 404, 77 A.D.2d 698, app. 
after remand 456 N.Y.S.2d 489, 90 A.D.2d 864. 

N.C.—^Watson v. North Carolina Dept, of Correction, 
268 S.E.2d 546, 47 N.C.App. 718, review den. 283 
S.E.2d 135, 301 N.C. 239. 

Or.—^Johnson v. Star Machinery Co., 530 P.2d 53, 270 
Or. 694. 

Utah—Meese v, Brigham Young University, 639 P.2d 
720. 

Vt.—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 

Wash,—Anthony v. C. D. Amende Co., 639 P.2d 231, 
31 Wash.App. 21. 

Wyo.—^Vassos v. Roussalis, 625 P.2d 768, app. after 
remand 658 P.2d 1284. 
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21. ni.—Kay v. Ludwick. 230 N.E.2d 494, 87 lU. 
App.2d 114. 

La.—Pagitt Well Service, Inc. v. Sam Broussard, Inc., 
App., 293 So.2d 631, writ ref, Sup., 295 So.2d 817, 
two cases. i 

N.C.—C.J.S. quoted at length in Johnson v- Clay, 248 
S.E.2d 382, 384, .38 N.Cjkpp. 542—CJS. quoted 
at length in Lewis by and through Lewis v. Dove, 
251 S.E.2d 669, 672, 39 N.C.App. 599 cert. den. 

254 S.E2d 920, 297 N.C. 300. 

21.5. Ariz.—Paul v. Holcomb, 442 P.2d 559, 8 Ariz. 
App. 22. 

La.—^Kennedy v. Travelers Ins. Co., App., 277 So.2d 
692. 

Me.—Roy v. Merrill, 267 A.2d 386. 

N.D.—Glatt V. Feist, 156 N.W.2d 819, 28 A,L.R.3d 
1278. 

S.D.—AUey v. Siepman, 214 N.W.2d 7, 87 S.D. 670. 

22. Exigencies of occasion 

(1) N.C.—Wallsee v. Carolina Water Co.. 144 S.E.2d 

21, 265 N.C. 291. 

22J5. U.S.—Rodriguez v. Brunswick Corp., CA.Pa., 
364 F.2d 282—Aetna Ins. Co, v. Hellmuth, Obata 
& ELassabaum, Inc., CA.Mo., 392 F.2d 472. 

Holladay v. Chicago, B. & Q.R. Co., D.CIowa, 

255 F.Supp. 879. 

Axk.—Fleming v. Wal-Mart, Inc., App., 595 S.W.2d 
241, 268 Ark. 559. 

Conn.—Galligan v. Blais, 364 A.2d 164, 170 Conn. 73. 

Ga.—^Angel v. Varsity, Inc., 148 S.£.2d 451, 113 Ga. 
App. 507. 

HI—Baggett V. Ashland Oil & Refining Co., 236 
NJE2d 243, 92 Ill.App.2d 433—Sundin v. Hughes, 
246 N.E2d 100, 179 IUApp.2d 195—Couillard v. 
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Elgin, J. & E Ry. Co., 316 N.E2d 541, 21 III 
App.3d 914. 

Ind—Walters v. Kellam and Foley, 360 N.E2d 199, 
172 Ind-App. 207. 

Kan.—State v. Boydst(»i, 609 P.2d 224, 4 Kan.App.2d 
540. 

Ky.-Styks v. EWen, 436 S.W.2d 504. 

La.—Schmdtzer v. New York Fire & Marme Under¬ 
writers, Inc., App., 215 So.2d 133. 

Mass.—Gdkistem v. Gontarz, 309 N.E2d 196, 364 
Mass. 800. 

Mmn.--Ctty of Eveleth v. Ruble, 225 N.W.2d 521, 302 
Minn. 249. 

Nd?.—Bede V. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381. 

N.M.~4:jitiiner v. Qty of Clovis, 495 P.2d 788, 83 
N.M. 610. 

N.C—^Watson v. Newth Caroliiia Dept of Correction, 
268 S.E2d 546, 47 N.CApp. 718, review den. 283 
S.E2d 135. 301 N.C 239. 

N.D.—CJ.S. dted in Glatt v. Feist 156 N.W.2d 819, 
829, 28 A.L.R.3d 1278. 

Commensarate iHtii drcBmstuices 

Ohio—^Mobberly v. Sears, Roebuck & Co., 211 N.E2d 
839, 4 Ohio App.2d 126. 

FaOiire to use doe care 

U.S.—Consolidated Madi., Inc. v. Protein Products 
Corp., D.CFla., 428 F.Suk>. 209. 
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22.10. Md.--JohnscHi v. County Arena, Inc,, 349 
A.2d 643, 29 Md,App. 674. 

N.M.—Ferreira v. Sanchez, 449 P.2d 784, 79 N.M. 768. 

N.Y.—AKbrandi v. Hdmslcy, 314 N.Y.S.2d 95, 63 
Mi8C.2d 917. 

N.C—WaHsee v. Carolina Water Ca, 144 S.E2d 21, 
265 N.C 291. 

Tindle v. Denny, 165 S.E2d 351, 3 N.CApp. 
567. 

22.15. OkL—Stills v. Mayor, 438 P.2d 477. 

22.20. —^Freeman v. Kansas City Power & Light 

Co., 502 S.W2d 277. 

N.C—Tmdle v. Denny, 165 S.E2d 351, 3 N.CApp. 
567. 

24. U.S.-^Duvan V. U.S., D.CJ^.C, 312 F.Supp. 625. 

§ 11(4). -Particular Matters for 

donsideration 
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28. U.S.—Aetna Ins. Co. v. Hdlmuth, Obata & Kas- 
sabaum, Inc., CA.Mo., 392 F.2d 472—First Nat 
Bank, Henrietta v. Small Business AdministraticHi, 
CA^Tex., 429 F.2d 280. 

Ariz.—^Kreisman v. Thomas, 469 P-2d 107, 12 Ariz. 
App. 215. 

CaL—Swett v. Gribaldo, Jones and Associates, 115 
CaLRptr. 99, 40 C.A.3d 573—Conttni v. Western 
Title Ins. Co., 115 CaLRptr. 257, 40 CA.3d 536. 

Coim.—Sasso v. Ayotte, 235 A2d 636, 155 Conn. 525. 

Dd.—Peters V. Gdb, Super., 303 A.2d 685. AfftL 314 
A-2d901. 

D.C—Frank M. Dorsey & Sons, Inc. v. Frishman, 
D.C, 291 F.Supp. 794. 

Fla,—hffixiam Maschedk, Inc. v. Mansner, App., 264 
So2d 859. 

Ga.—Covil V. Robert Sc Co. Associates, 144 S.E2d 450, 
112 GaApp. 163—Mauldin v. Shefifer, 150 S.E2d 
ISO, 113 GaApp. 874—Chastain v. Atlanta Gas 
Light Co., 176 SJE.2d 487, 122 Ga.App. 90. 

Idaho—^iarper v. Hoffinan, 523 P2d 536, 95 Idaho 
933. 

lowa-ChiischiUcs v. Griswold, 150 N.W.2d 94, 260 
Iowa 453—Kastler v, Iowa Methodist HoqataL 193 
N.W2d 98—Schlitz v. CuUen-Schlitz Sc Assodates, 
Inc., 228 N.W.2d 10. 

La.—Cdancfaro Devdcqiment, Inc. v. R. M. Buder C(M 1 > 
tractors, Inc., Aiq>., 249.So.2d 254. 

Ikfidu—AndMssadtxr Bi 4 )d 8 t Church v. Seabreeze Heat¬ 
ing Sc Cooling COw, 184 N.W.2d 568,28 MidiApp. 


Minn.—aty of Evdeth v. Ruble, 225 N.W.2d 521, 302 
Minn. 249. 

N.M.—Garcia v. Color Tile Distributing Co., 408 P.2d 
145, 75 N.M. 570. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

Wash.—Jarrard v. Seifert, 591 P.2d 809, 22 Wash.App. 
476. 

Exp^ knowledge 

Colo.—Metropolitan Gas Repair Service, Inc. v. Kulik, 
621 P.2d 313. 

D.C.—Washington HosfMtal Center v. Butler, CA,, 384 
F.2d 331, 127 U.S.App.D.C. 379. 

N.C—HreiMn’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E2d 53, 266 N.C. 134. 

Accountant 

(1) U.S.—Stephens Industries, Inc. v. Haskins and 
Sens, CA,Colo., 438 F.2d 357. 

Beanty shop proprietor 

(4) As expert in art on whom customers are justified 
in relying. 

La.—Katz v. Employers Group of Ins. Companies, 
App., 204 So.2d 695. 

(5) Assumption of risk held inapplicable. 

La.—Katz v. Employers Group of Ins. Companies, 
App., 204 So.2d 695, 

(6) Cosmetologist not insurer against injury from 
treatment rendered nor liable for every error of judg¬ 
ment. 

N.C—Johnson v. Lamb, 161 S.E2d 131, 273 N.C 701. 

(7) Rules governing physicians held to apply. 

N.C—Johnson v. Lamb. 161 S.E.2d 131, 273 N.C 701. 

(8) Other statements of liability of cosmetologists or 
beauty shop proprietors. 

N.C—Johnson v. Lamb, 161 S.E2d 131, 273 N.C 701. 
Customs of industry not conclusive 
NJ.—Wellenheider v. Rader, 227 A.2d 329, 49 N.J. 1. 
Duty to warn of dangers incident to undertaking 
Wyo.—Banner v. Town of Dayton, 474 P.2d 300. 
Architect 

U.S.—Owen v. Dodd, D.C.Mis$., 431 F.Supp. 1239— 
First Nat Bank of Akron v, Cann, D.COhio, 503 
F.Supp. 419, affd. 669 F.2d 415. 

Tex.—I.O.I. Systems, Inc. v. Gty of Cleveland, Texas, 
Civ,App., 615 S,W.2d 786, err. rrf. no rev. err. 

Specialist 

N.C—Heath v. Swift Wings, Inc., 252 S.E2d 526, 40 
N.C.App. 158, app. dism., review doi. 256 S.E.2d 
806, two cases, 297 N,C 453. 

Builders 

U.S.—First Nat Bank of Akron v. Cann, D.C.Ohio, 503 
F.Supp. 419, affd. 669 F.2d 415. 
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293. La. — ^Pittman Const Co. v. Gty of New Or- 

. leans, A(q>., 178 So.2d 312, application den. 179 
So.2d 274, 248 La. 434. 

Average in profession, trade, or business 

(1) Mich.—Barton v. Myers, 136 N.W.2d 776, 1 
MicEApp. 460—Doutre v. Niec, 138 N.W.2d 501, 2 
MicEApp. 88. 

FaUure to show standard 

Ga.—Covil V. Robert & Co. Associates, 144 S.E2d 450, 
112 GaApp. 163. 

30. U.S.—HoUaday v. Chicago, B. & Q.R. Co., D.C. 
Iowa, 255 F.Supp. 879. 

D.C—Demps^ V. Addison Crane Co., D.C., 247 
F.Supp. 584. 

Vt—^Forder v. Grand Union Stews, Inc., 264 A.2d 796, 
128 Vt 389. 

WasE—Edgar v. Brandvold, 515 P.2d 99l, 9 Wash. 
App. 899. 

31. Fla.—Miriam Mascheck, Inc. v. Mausner, App., 
264 So.2d 859. 

MkE—Moning v. Alfono, 254 N.W.2d 759, 400 Mich. 
425. 

NeE—Anderson v. Davis, 160 N.W.2d 94, 183 Neb. 
326. 
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N.Y.—Gty of New York v. Bettigole, 394 N.Y.S.2d 
642, 57 A.D.2d 797. 

Ohio—^Thompson v. Ohio Fuel Gas Co., 224 N.E2d 
131, 9 Ohio St2d 116. 
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33.5. Likelihood and gravity of ipjury 

(2) Other statements. 

U.S.—Mamiye Bros. v. Barber S.S. Lines, Inc., C.A. 
N.Y., 360 F.2d 774, cert. den. 87 S.G. 80, 385 U.S. 
835, 17 L.Ed.2d 70—Eaton v. Long Island R. Co., 
CA.N.Y., 398 F.2d 738. 

Ind.—Phillips v, Croy, 363 N.E2d 1283, 173 Ind.App. 
401. 

33.10. Ohio—^Thompson v. Ohio Fuel Gas Co., 224 
N.E2d 131, 9 Ohio St2d 116. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt 389. 

34. U.S.—Long V. Burdette Mfg. Co., C.A.N.C., 460 
F.2d 448. 

D.C.—Dempsey v. Addison Crane Co., D.C., 247 
F.Supp. 584. 

Ga.—Delta Air Lines, Inc. v, Garmon, 227 S.E.2d 816, 
139 Ga.App. 146. 

Idaho—Whitt v. Jamagin, 418 P.2d 278, 91 Idaho 181. 
Kan.—^Friesen v. Chicago, R.I. & P.R.R., 524 P.2d 
1141, 215 Kan. 316. 

Mo.—Schneider v. Bi-State Development Agency, 
App., 447 S.W.2d 788. 

Ohio—Gunckel v. King, 267 N.E.2d 619. 

Or.—Sterling v. Gty of Albany, 555 P.2d 23, 276 Or. 
403. 

S.C.—Mickle v. Blackmon, 166 S.E.2d 173, 252 S.C. 
202, 42 A.L.R,3d 525, app. after remand 177 
S.E2d 548, 255 S.C. 136. 
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34.5. U.S.—Duvall v. U.S., D.C.N.C., 312 F.Supp. 
625. 

La.—Vernon v. Allstate Ins. Co., App., 268 So.2d 328. 
Tex.—Sherwin-Williams Paint Co. v. Card, QvApp., 
449 S.W.2d 317. 

Risk of harm 

La.—Helgason v. Hartford Ins. Co., App., 187 So.2d 
140, writ ref. 187 So.2d 445, 249 La. 471. 

Utah—Brigham v. Moon Lake Elec. Ass’n, 470 P.2d 
393, 24 Utah 2d 292. 

34.10. Cal.—Cbaplis v. Monterey County, 158 CaL 
Rptr. 395, 97 C.A3d 249., 

La.—Fontana v. State Farm Mut Auto. Ins. Co., App., 
173 So.2d 284, writ den. 175 So.2d 644, 247 La. 
1027. 

Mont—^Ambrogini v. Todd, 642 P.2d 1013, 197 Mont 

111 . 

Wis.—Denny v. Mertz. 318 N.w;2d 141, 106 Wis.2d 
636, cert den. 103 S.Ct 179, 459 U.S. 883, 74 
EEd.2d 147. 

Reasonably foreseeable risk of harm 

U.S.—Todd Shipyards Corp. v. Turbine Service, Inc., 
D.CLa., 467 F.Siq)p. 1257, affd. in part, mod. in 
part on oth. grds., revd. in part on otE grds., CA, 
674 F.2d 401, reh. den. 680 F.2d 1389, three cases, 
cert den. 103 S.Ct 447, 459 U.S. 1036, 74 L.Ed.2d 

602, and 103 S.Ct 448, 459 U.S. 1036, 74 L.Ed.2d 

603, on remand, D.C, 592 F.Supp. 380, affd. in 
part, revd. in part on oth. grds., 763 F.2d 745, reE 
den. 770 F.2d 164. 

Or.—Kirby v. Sonvifle, 594 P.2d 818, 286 Or. 339. 

Apparent risk 

m.—Denniston v. SkeUy OU Co., 362 N.E2d 712, 6 
DlDec. 77, 47 IlLApp.3d 1054. 

Balancing considerations 

CaL—Keene v. Wiggins, 138 CalJLptr. 3, 69 C.A3d 
308. 

3<S. U.S.—Silvers v. TTC Industries, Inc., D.CTenn., 
395 F.Supp. 1312, affd., CA,.51J F.2d 632. 

Safeco Ins. Co. of America v. Gty of Watertown, 
S.D., D.C.S.D., 529 F.Supp. 1220. 

Conn.—Rodrigue v. Gty of New Haven, 439 A2d 421, 
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La.—Craig v. Burch, App., 228 So.2d 723, writ ref. 231 
So.2d 393, 255 U. 475—Metrailcr v. F & G Mer¬ 
chandising, Inc., App., 230 So.2d 395. 

N.C—Tindle v. Denny, 165 S.E.2d 351, 3 N.CApp. 
567. 

Utah—Erickson v. Bennion, 503 P.2d 139, 28 Utah 2d 
371. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt 389. 

Wash.—Roberts v. Johnson, 588 P.2d 201, 91 Wash.2d 
182. 

Increase of care 

(2) Other statements. 

Neb.-Martinez v. Hoveling, 169 N.W.2d 428, 184 Neb. 
560. 
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37. U.S.—Union Pac. R. Co. v. Vale, Oregon Irr. 
Dist., D.C.Or., 253 F.Supp. 251—Smith v. Penn- 
sylvania-Reading Seashore Lines, D.C.Pa., 355 
F.Supp. 1176, affd., C.A., 487 F.2d 1394. 

38.5. Neb.—McDaniel v. McNeil Laboratories, Inc., 
241 N.W.2d 822, 196 Neb. 190. 
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42. U.S.—Aretz v. U.S., CA.Ga., 604 R2d 417, reh 
gr. 616 F.2d 254, on reh. 635 F.2d 485, cert. ques. 
ans. 280 S.E.2d 345, 248 Ga. 19, reinstated C.A., 
660 F.2d 531. 

44j N.C.—Shapiro v. Toyota Motor Co., Ltd., 248 
S.E2d 868, 38 N.CApp. 658. 

50. U-S.—Pace v. American Radiator & Standard 
Sanitary Corp., C.A.Ind., 346 F.2d 321. 

Ark.—Williams v. Gilbert, 395 S.W.2d 333, 239 Ark. 
935. 

Ind.—^Palmer v. Decker, App., 241 N.E.2d 381. 

Ky.—Lareau v. Trader, 403 S.W.2d 265. 

Wis.—^Willcnbring v. Borkenhagen, 139 N.W.2d 53, 29 
Wis.2d 464. 

Circumstances requiring higher standard 
N.Y.—Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Misc.2d 128, aflfd. 312 N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540. 

50.10. U.S.—Greenberg v. McCabe, D.C.Pa., 453 
F.Supp. 765 affd., C.A., 594 F.2d 854. 

Reasonable pregnant female 

U.S.—^Williams v. San Francisco Unified School Dist., 
D.CCal., 340 F.Supp. 438. 

50.25. La.—Gambino v. Lubel, App., 190 So.2d 152, 
writ den. 191 So.2d 639, 249 La. 834, and 191 
So.2d 640, 249 La. 837, and 191 So.2d 642, 249 
La. 843. 
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51. Taking of drinks of alcoholic nature, etc. 

Wis.—Klinzing v. Huck, 173 N.W.2d 159, 45 Wis.2d 
458. 

52.5. Cal.—Pittman v. Boiven, 57 Cal.Rptr. 319, 249 
C.A.2d 207. 

Ga.—Shuman v. Mashbum, 223 S.£.2d 268, 137 Ga, 
App. 231, 85 A.L.R.3d 741. 

Ill.—Dursch V. Fair, 209 N.E.2d 509, 6i Ill.App.2d 273. 
Iowa—^Yost V. Miner, 163 N.W.2d 557. 

La.—Kane v. Braquet, App., 368 So.2d 1176, writ den.. 
Sup., 369 So.2d 1366. 

Md.—Smith V. Branscome, 248 A.2d 455, 251 Md. 582. 

Voluntary intoicicated party 

Ala.—^Hamilton v. Kinsey, 337 So.2d 344. 

53. Ala.—^Hamilton v. Kinsey, 337 So.2d 344. 

However, where intoxication is invol¬ 
untary, the standard of conduct to 
which a person must conform in order 
not to be negligent is that of a reason¬ 
able man under a like disability.^^ ’ 

53.5. Nev.—Davies v. Butler, 602 P.2d 605, 95 Nev. 
763. 


53.50, Wis.—^Wilson v. Continental Ins. Companies, 
274 N.W.2d 679, 87 Wis.2d 310. 

53.55. Ga.—Covil v. Robert & Co. Associates, 144 
S.E.2d 450, 112 Ga.App. 163. 

53,60, Ohio—^Thompson v. Ohio Fuel Gas Co., 224 
N.E.2d 131, 9 Ohio St.2d 116. 

Compliance with an administrative 
regulation does not establish the exer¬ 
cise of due care as a matter of law.^^-'^® 

53.70. U.S.—Wolford v. General Cable Co., D.C.Pa., 
58 F.R.D. 583. 

54. Standard not limited to place of tort or 
community 

Cal.—^Weisbart v. Flohr, 67 Cal.Rptr. 114, 260 C.A.2d 
281. 

55. U.S.—Duvall v. U.S., D.C.N.C., 312 F.Supp. 625. 
Ky.—Louisville and Jefferson County Bd. of Health v. 

Mulkins. 445 S.W.2d 849. 

60. Latent structural defects in house 
Mo.—Crowder v. Vandendeale, 564 S.W.2d 879. 

60.10. U.S.—Castillo v. U.S., C.A.N.M., 552 F.2d 

1385. 

Statute imposing absolute liability 
N.Y.—Monroe v. City of New York, 414 N.Y.S.2d 718, 
67 A.D.2d 89. 

61. Tex.—Caughman v. Glaze, Civ.App., 412 S.W.2d 
357, err. ref. no rev. err. 

62. Same standards of care for all parties 

Wash.—Douglas v. Bussabarger, 438 P.2d 829, 73 
Wash.2d 476. 
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64. Hawaii—Geremia v. State, 573 P.2d 107, 58 Haw. 
502. 

§ 12. As Affected by Capacity of 
Person Iigured 

73. Ariz.—CJ1.S. quoted in Johnson v. Tucson Es¬ 
tates, Inc., App., 683 P.2d 330, 334,140 Ariz. 531. 
75. Ariz.—CJ.S. quoted in Johnson v, Tucson Es¬ 
tates, Inc., App., 683 P.2d 330, 334, 140 Ariz. 531. 
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79. Ga.—Laite v. Baxter, 191 S.E.2d 531, 126 Ga. 
App. 743. 

La.—Freeman v. Wilcox, App., 303 So.2d 840, writ 
den., Sup., 307 So.2d 630. 

80. m.—Driscoll v. C. Rasmussen Corp., 219 N.E.2d 
483, 35 I11.2d 74. 

Henry v. Robert Kettell Const. Corp., 226 
N.E2d 89, 82 IlLApp.2d 420. 

Or.—^Whipple v. Salvation Army, 495 P.2d 739, 261 Or. 
453. 

Negligent supervision 

N.Y.—Broome v. Horton, 372 N.Y.S.2d 909, 83 
Mi8C.2d 1002, affd. 386 N.Y,S.2d 156, 53 A.D.2d 
1030. 

No action for negligent supervision of sibling 

N.Y.—Smith v. Sapienza, 417 N.E2d 530, 52 N.Y.2d 
82, 436 N.Y.S.2d 236. 

81. Ill.—People V. Watson, 431 N.E.2d 1350, 59 Ill. 
Dec. 593, 103 IU.App.3d 992. 

La.—^Ryals v. Home Ins. Co,, App. 3 Cir., 410 So.2d 
827, writ den., Sup., 414 So.2d 375, 376. 

Or.—^Whipple v. Salvation Army, 495 P.2d 739, 261 Or. 
453. 

83. Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R.3d 309. 

D.C.—Wheeler Terrace, Inc. v. Lynott, App., 234 A.2d 
311. 

ni.—CJjS. quoted at length in Reid v. Young Men’s 
Christian Ass’n of Peoria, 246 N.E2d 20, 23, 107 
IUApp.2d 170. 

Ind.—^Hobby Shops, Inc. v. Drudy, 317 N.E.2d 473, 161 
Ind.App. 699. 
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La.—Williams v. Allstate Ins. Co., App., 268 So.2d 
290—Freeman v. Wilcox, App., 303 ^.2d 840, writ 
den., Sup., 307 So.2d 630. 

Mass.—Dilorio v. Tipaldi, 357 N.E.2d 319, 4 Mass.App. 
640. 

Mo.—Howard v. Lundry, App., 591 S.W.2d 193. 

Or.—Emerson v. Western Photo-Mount Co., 518 P.2d 
171, 267 Or. 562. 

S.C.—Mahaffey v. Ahl, 214 S.E.2d 119, 264 S.C 241. 
Ordinary behavior 

Mich.—Moning v. Alfono, 254 N.W.2d 759, 400 Mich. 
425. 

Vt.—LaFaso v, LaFaso, 223 A.2d 814, 126 Vt. 90. 

page 589 

84, U.S.—Lones v. Detroit, T. & I.R. Co., C.A.Ohio, 
398 F.2d 914, cert. den. 89 S.Q. 714, 393 US. 
1063, 21 L.Ed.2d 705. 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R.3d 309. 

Cal.—Schwartz v. Helms Bakery Limited, 60 Cal.Rptr. 
510, 430 P.2d 68, 67 C.2d 232. 

Holmes v. City of Oakland, 67 Cal.Rptr. 197, 
260 C.A.2d 378. 

D.C.—Ballard v. Polly, D.C., 387 F.Supp. 895. 

Fla.—Orlando Sports Stadium, Inc. v. Gerzel, App., 397 
So.2d 370. 

Ga,—Harris v. Hardman, 212 S.E.2d 883, 133 Ga.App. 
941. 

Iowa—^Appling v. Stuck, 164 N.W.2d 810. 

N.Y.—CJ.S. cited in Willis v. Young Men’s Christian 
Ass’n of Amsterdam, 270 N.E.2d 717, 28 N.Y.2d 
375, 321 N.Y.S.2d 895, 898. 

N.C.—Johnson v. Clay, 248 S.E.2d 382, 38 N.C.App. 
542. 

Ohio—Di Gildo v. Caponi, 247 N.E2d 732, 18 Ohio 
St.2d 125. 

S.C—Mahaffey v. Ahl, 214 S.E.2d 219, 25 N.CApp. 
552, cert. den. 217 S.E.2d 669, 288 N.C 245. 

Higher degree of care 

N.C.—Anderson v, Butler, 202 S.E.2d 585, 284 N.C. 
723. 

S.D.—Finch v. Christensen, 172 N.W.2d 571, 84 S.D. 
420. 

Onerous burden 

Mass.—Brown v. Knight, 285 N.E.2d 790, 362 Mass. 
350. 

Special responsibility 

Ind.—Miller v. Griesel, 308 N.E.2d 701, 261 Ind. 604. 
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87. Ga.—clones v. Jones, 168 S.E.2d 883, 119 Ga.App. 
788—Laite v. Baxter, 191 S.E.2d 531, 126 Ga. 
App. 743. 

Vt—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt 90. 

88. Fla.—CJJS. dted in LeBase v. Britz, App., 240 
So.2d 819, 821, writ discharged. Sup., 258 So.2d 
811. 

Ky.—Fanner v. Pearl, 415 S.W.2d 358. 

90. Ga.—Laite v. Baxter, 191 S.E2d 531, 126 Ga. 
App. 743. 

90.5. III.—Kay v. Ludwick, 230 N.E.2d 494, 87 BL 
App.2d 114. 

Vt.—Ltfaso V. LaFaso, 223 A.2d 814, 126 Vt. 90. 

92. Cal.—Fox v. Qty and County of San Francisco, 
120 Cal.Rptr. 779, 47 C.A.3d 164. 

93. Tex.—CJ.S. dted in Kaufinan v. MiBcr, 414 
S.W.2d 164, 170. 

§ 13. Great, Extraordinary, and Ut¬ 
most Care 
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3. Mo.—^Hodges v. American Bakeries Co., 412 
S.W.2d 157. 

Schneider v. Bi-State Development Agency, 
App., 447 S.W.2d 788. 
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9.50. Slight care defined 

Va.—Wallower v. Martin, 144 S.E.2d 289, 206 Va. 493. 

§ 15. Reliance on Care of Others 

11. U.S.—Mosby V, Southwestern Elec. Power Co., 
C,A.Tex., 659 F.2d 680. 

Del.—Ddmarva Power & Light Co. v. Burrows, 435 
A.2d 716. 

Ind —CJf,S. black letter summary quoted Pilkington v. 
Hcridncxs County Rural Elec. Membership Corp., 
App„ 460 N.E2d 1000, 1004. 

Kan.—Mid-Century Ins. Co. v. Latimer, 508 P.2d 935, 
211 Kan. 810. 

Mich.—Olkowski v. Aetna Cas. and Sur. Co., 223 
N.W.2d 296, 393 Mich. 758. 

Neb.—CJ.S. black letter smmBary quoted te Good v, 
Jones, 168 N.W.2d 520, 522, 184 Neb. 454. 

Tex.—^Missouri Pac. R. Co. v. Corpus Christi Hardware 
Co., Civ.App., 414 S.W,2d 185—Bodine v. Weld¬ 
er’s Equipment Co., Civ.App., 520 S.W.2d 407, err. 
ref. no rev. err. 

ReHance on ^cill in art, trade, or profession 

(2) Other statements. 

U.S,—-Santa v. U.S., D.C.Puerto Rico, 252 F.Supp. 615. 

Iowa—Larsen v. United Federal Sav, and Loan Ass’n of 
Des Moines, 300 N.W.2d 281, 21 A.L.R.4th 855. 

IIJS. Fla.—Sardcll v. Malanio, App., 189 So.2d 393, 
quashed dccisicm, Sup., 202 So.2d 746, conf. to 202 
So.2d 872. 

Vt.—CJJS. cited in Garafano v, Neshobc Beach Club, 
Inc., 238 A.2d 70, 76. 126 Vt. 566. 

§ 16. Customary Conduct or Meth¬ 
ods 
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IS. U.S.—CJjS. Mack letter summary quoted ki Bur- 
gert V. Tktjans, C.A*Kan., 499 F.2d 1, 8. 

Easterly v. Advance Stores Co., Inc., D.C.Tenn,, 
432 F.Supp. 7. 

Cdo.—Glens Falls Ins. Co. v. Denver Bldg. Suj^ly Co., 
App., 501 P.2d 748. 

Ill—Denniston v. Skelly Oil Co., 362 N.E2d 712, 6 
m.Dec. 77, 47 Ill.App.3d 1054. 

Mo.—Barkley v. Mitchell, App., 411 S.W.2d 817. 

Knowledge of custom 

Am.—Mastxi v. Arizona Public Service Co., App., 622 
P.2d 493, 127 Anr. 546. 

19. U.S.—Blohm v. Cardwell Mfg. Co., C.A.Wyo., 
380 F.2d 341—Hageman v. Signal LP. Gas, Inc., 
CA.Ohio. 486 F.2d 479. 

George v. Morgan Const. Co., D.C.Pa., 389 
F.Sttpp. 253. 

Ala.—CJT jS. ipiqted in Klein v. Mr. Transmission, Inc., 
318 So.2d 676, 679, 680, 294 Ala. 437. 

Ark.—DixOTi v. Ledbetter, 561 S.W.2d 294, 262 Ark. 
758. 

Conn,—Southern New England Tel. Co. v. D’Addario 
Const Ca, Inc., 361} A,2d 766, 33 Conn.Sup. 596. 

Del.—SiAurban Propane Gas Corp. v. Papen, 245 A.2d 
795, 

Idaho—Brizendiftc v, Nampa Meridian Irrigation Dist., 
548 P.2d 80, 97 Idaho 58a 91 A.URJd 170. 

DL—‘Darling v. Charleston Crnmnunity Memorial Hos¬ 
pital 211 N.E2d 253. 33 IU.2d 326, 14 A.L.R.3d 
860, cert den- 86 S.Q. 1204, 383 U.S. 946, 16 
LEd.2d 209. 

Kay V. Ludwick, 230 N.E2d 494. 37 IIl.App.2d 

114 ‘ ,, ' 

La.—Ryan v. B & G Crane Service, Inc., App., 210 
So.2d 514, writ ref. 214 So.2d 165, 252 La. 848— 
Makmey v. Oak Builders, Inc., App., 224 So,2d 
161, writ issued 227 So.2d 143, 254 La. 804, and 
227 So.2d 143. 254 La. 805, revd. on oth. grds, 235 
So.2d 386, 256 La. 85. 

Mo.— CJJS^ dted in Baildey v. MitcheU, App., 411 
S.W.2d 817, 824. 


Mont.—^Stepenak v. Kober Const., 625 P.2d 51. 

N.Y,—O’Connor v. 595 Realty Associates, 258 N.Y. 
S.2d 145, 23 A.D.2d 69, app. dism. 214 N.E2d 
376, 17 N.Y.2d 493, 267 N.Y.S.2d 213 
Alibrandi v. Helmsiey, 314 N.V.S.2d 95, 63 
Misc.2d 997. 

Or.—Kor v. Sugg, 443 P.2d 641, 250 Or. 543. 

Wyo.—CJJS. cited in Prine v. Thelen, 496 P,2d 905, 
907. 

Sporting event 

Or.—Franks v. Smith, 444 P.2d 954, 251 Or. 98. 
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21. Mass.—Breault v. Ford Motor Co., 305 N.E.2d 
824, 364 Mass. 352. 

30. Cdo.—Glens Falls Ins. Co. v. Denver Bldg. Sup¬ 
ply Co., App., 501 P.2d 748. 
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25. U.S.—Ozark Air Lines, Inc. v. Lanmer, C.A. 
Iowa, 352 F.2d 9. 

26. U.S.—Dresco Mechanical Contractors, Inc. v. 
Todd-Cea, Inc., C.A.Ga.. 531 F.2d 1292. 

Mass.—Stewart v. Roy Bros. Inc., 265 N.E2d 357, 358 
Mass. 446. 

Utah—Crandall v, Ed Gardner Plumbing and Heating, 
405 P.2d 611, 17 Utah 2d 138. 

28. U.S.—Moushey v. U.S. Steel Corp., C.A.Pa., 374 
F.2d 561—Ward v. Hobart Mfg. Co„ CA.Miss., 
450 F.2d 1176—Hageman v. Signal L.P. Gas, Inc., 
C.A.Ohio, 486 F.2d 479. 

Waugh v. Duke Corp., D.C.N.C., 248 F.Supp. 
626—George v. Morgan Const. Co., D.QPa., 389 
• F.Supp. 253. 

Ala.—Klein v. Mr. Transmission, Inc., 318 So.2d 676, 
294 Ala. 437. 

Ark.—Verson Alkteel Press Co. v. Garner, 547 S.W.2d 
411, 261 Ark. 133. 

Del.—Delmarva Power & Light v. Stout, 380 A.2d 
1365. 

Fla.—Homan v. Dade County, App., 248 So.2d 235, 
app. after remand 276 So.2d 192. 

Ill—WiUiams v. Brown Mfg. Co., 236 N.E.2d 125, 93 
Hl.App.2d 334, revd. 261 N.E2d 305,45 I11.2d 418, 
46 A.L.R.3d 226—Bond v. City of Champaign, 261 
N.E.2d 741, 128 IILApp.2d 316—Harris v. Union 
Stock Yard & Transit Co. of Chicago, 331 N.E.2d 
182, 29 IIlApp.3d 1072. 

Ind.—Dudley Sports Co. v. Schmitt, 279 N.E.2d 266, 
151 Ind. App. 217. 

Ky.—Louisville Trust Co. v. Nutting, 437 S.W,2d 484. 

La.—Roberie v. Sinclair Refimng Co., App., 252 So.2d 
488. 

Mick—Hill V. Husky Briquetting, Inc., 223 N.W,2d 
290, 393 Mich. 136. 

Mont.—McCollum v. D & M Lumber Co., 479 P.2d 
458, 156 Mont. 335. 

N.M.—Cox V. Cox, App., 555 P.2d 378, 89 N.M. 555. 

Pa.—Thomas v. Arvon Products Co., 227 A.2d 897, 424 
Pa. 365. 

Tex.—Air Centred Engineering, Inc. v, Hogan, Civ. 
App., 477 S.W.2d 941. 

Reason for rule 

La.—Pitre v. Employers Liability Assur. Corp., App., 
234 So.2d 847, application den. 237 So.2d 398, 256 
La. 617. 
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283, U.S.—Dean v. General Motors Corp., D.C.La., 
301 F.Supp. 187. 

III.—CJ3. cited in Denniston v. Skelly Oil Co., 362 
N.E2d 712, 723, 6 IlLDec. 77, 47 ni.App.3d 1054. 

Minn.—Schmidt v, Beninga, 173 N.W.2d 401, 285 
Minn. 477. 

Mo.—Broadview Leasing Co. v. Cape Central Airways, 
Inc., App., 539 S.W.M 553. ■ 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 

77 N.M. 717. 

Precise measure of duty 

N.Y'.—O’Connor v. 595 Realty Associates, 258 N.Y 
SJd 145, 23 A.D.2d 69, app. dism. 214 N.E2d 
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376, 17 N.Y.2d 493, 267 N.Y.S.2d 213—Mallor v. 
Wolk Properties, Inc., 311 N.Y.S.2d 141, 63 
Misc.2d 187. 
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29, U.S.—^Texaco, Inc. v. Lirette, C.A.La., 410 F.2d 
1064. 

Ala.—Ford Motor Co. v. Rodgers, 337 So.2d 736. 

Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 243 C.A.2d 
396. 

D.C.—Princemont Const. Corp. v. Smith, C.A., 433 
F.2d 1217, 140 U.S.App.D.C. 111. 

Ga.—Smith v. Godfrey, 270 S.E,2d 322, 155 Ga.App. 
113. 

Ill.—Darling v. Charleston Community Memorial Hos¬ 
pital, 211 N.E.2d 253, 33 I11.2d 326, 14 A.L.R.3d 
860, cert. den. 86 S.Ct 1204, 383 U.S. 946, 16 
L.Ed.2d 209. 

Ind.—P-M Gas & Wash Co., Inc. v. Smith, 383 N.E.2d 
357, 178 Ind.App. 457. 

N.J.—WeUenheider v. Rader, 227 A.2d 329, 49 N.J. 1. 

Wyo.—Prine v. Theren, 496 P.2d 905. 

Legal measure of duty 

U.S.—Sams v. Haines, D.C.Ga., 299 F.Supp. 746—Mor¬ 
ris V. Fidelity & Cas. Co. of New York, D.C.La., 
321 F.Supp. 320, affd., C.A., 441 F.2d 1146. 

Legal standard 

Mo.—Fancher v. Southwest Missouri Truck Center. 
Inc., App.. 618 S.W.2d 271, 

30. U.S.—Baker v. Pidgeon Thomas Co., C.A.Tenn., 
422 F.2d 744, stating Arkansas law. 

Ala.—Klein v. Mr, Transmission, Inc., 318 So.2d 676, 
294 Ala. 437. 
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31, III—CJ.S. cited in Denniston v. Skelly Oil Co., 
362 N.E.2d 712, 723, 6 IllDec. 77, 47 IU.App.3d 
1054. 

Ohio—Thompson v. Ohio Fuel'Gas Co., 224 N.E.2d 
131, 9 Ohio St.2d 116. 

Wash.—Boeing Co. v. State, Sup., 572 P.2d 8, 89 
Wash.2d 443. 

Wyo.—Prine v. Thelen, 496 P.2d 905. 

3U. U.S.—Lambert v. Park, C.A.Okl, 597 F.2d 236, 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

N.C—McWilliams v. Parham, 160 S.E.2d 692, 273 
N.C. 592. 

31.10. Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 
243 C.A.2d 396. 

Ind.—Roberts v, Indiana Gas & Water Co., 218 N.E.2d 
556, 140 Ind.App. 409. 

Mo.—Guthrie v. Reliance Const. Co., Inc., App., 612 
S.W.2d 366. 

31.15. Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 
243 C.A.2d 396. 

31.20. U.S.—Baker v. S/S Cristobal, C.A.La., 488 
F.2d 331. 

31.30. m— Hopwood V. Thomas Hmst Co., 219 
N.E.2d 76, 71 Ill.App.2d 434. 

31.35. U.S.—Tug Ocean Prince, Inc. v. U.S., CA. 
N.Y., 584 F.2d 1151, cert. den. 99 S.CL 1499, 440 
U.S. 959, 59 EEd.2d 772. 

Minn.—Schmidt v. Beninga, 173 N.W.2d 401, 285 
Mum, 477. 
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32. U.S.—City of Brady, T«c. V. Finldea, C.A.Tex., 
400 F.2d 352—Baker v, Pidgeon Thomas Co., 
C.A.Tenit, 422 F.2d 744, stating Arkansas law. 

Ferguson v. Ben M. Hogan Co.. D.C.Ark., 307 
F.Supp. 658. 

Ind.—Dudley Sports Co. v. Schmitt, 279 N.E2d 266, 
15HiKlApp. 217. 

34. U.S.—George v, Morgan Const. Co., D.C.Pa., 389 
F.Supp. 253. 

Ark.—Verson Allsteel Press Co. v. Gamer, 547 S.W.2d 
411, 261 Ark. 133. 

Mo.—Barkley v. MitcheU. App., 411 S.WJd 817. 
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N.C.—Kaperonis v. Underwriters at Lloyd’s, London, 
212 S.E.2d 532, 25 N.CApp. 119. 

Ohio—Thompson v. Ohio Fuel Gas Co., 224 N.E.2d 
131, 9 Ohio St.2d 116. 

False standard 

La.—Johnson v. Harry Jarred, Inc., App., 391 So.2d 
898. 
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39. Va.—Reed v. Carlyle & Martin, Inc., 202 S.E.2d 
874, 214 Va. 592, cert. den. 95 S.Q. 108, 419 U.S. 
859, 42 L.Ed.2d 93. 

Compliance with a statute or regula¬ 
tion neither establishes due care, nor 
precludes a finding of negligence.'*^-^ 

40.5. D.C.—^Turner v. American Motors General 
Corp., App., 392 A.2d 1005. 

Liabili^ shown 

N.H.—Bellacome v. Bailey, 426 A.2d 451, 121 N.H. 23. 

41. U.S.—Tug Ocean Prince, Inc. v. U.S., C.A.N.Y., 
584 F.2d 1151, cert. den. 99 S.Ct. 1499, 440 U.S. 
959, 59 LEd.2d 772. 

42. Mo.—CJ.S. quoted in Barkley v. Mitchell, 411 
S.W.2d 817, 825. 

42.15. Ky.—Louisville Trust Co. v. Nutting, 437 
S.W.2d 484. 

Industrywide carelessness does not set standard 
Minn.—Edgewater Motels, Inc. v. Gatzke, 277 N.W.2d 
11 . 
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44. Ind.—Roberts v. Indiana Gas & Water Co., 218 
N.E.2d 556, 140 Ind.App. 409. 

La.—^Travelers Indem. Co. v. Sears, Roebuck & Co., 
App,, 256 So.2d 321. 

Establishes minimum standard 
U.S.—Rhode Island Hospital Trust Nat. Bank v, 
Swartz, Bresenoff, Yavner and Jacobs, C.A.Va,, 455 
F.2d 847, app. after remand 482 F.2d lOOO. 

45. III.— CJS, quoted in Chisolm v. Stephens, 365 
N.E.2d 80, 87. 

Iowa—CJJS. quoted in Ling v. Hosts Inc., 164 N.W,2d 
123, 128. 

46. U.S.—Bartak v. Bell-Galyardt & Wells, Inc,, C.A. 
S.D., 629 F.2d 523. 

Ind.—C J.S. quoted in Roberts v. Indiana Gas & Water 
Co., 218 N.E.2d 556, 559. 140 Ind.App. 409. 

47. U.S.—^Neville Chemical Co. v. Union Carbide 
Corp., C.A,Pa.. 422 F.2d 1205, cert. den. 91 S.Ct. 
51, 400 U.S. 826, 27 L.Ed.2d 55. 

Ind.—Cjr.S quoted in Roberts v. Indiana Gas & Water 
Co., 218 N.E.2d 556, 559, 140 Ind.App. 409. 
47.10, Iowa—Brooks v. Dickey, 158 N.W.2d 11, 261 
Iowa 1213. 

§ 17. Acts in Emergencies 
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47.50. Fla—Scott v. Barfield, App., 202 So.2d 591. 
N.D.—Tennyson v. Bandle, 181 N.W.2d 687. 

Or.—Brown v. Spokane, P. & S. Ry. Co., 431 P.2d 817, 
248 Or. 110. 

Tex.—^Deviney v, McLendon, Civ.App., 496 S.W.2d 
161, err. ref. no rev. err. 

“Emergency” defined 

(3) U.S.—Trczza v. Dame, C.A.Tex., 370 F.2d 1006 
—Swann v. Huttig Sash & Door Co., C.A.Tex., 436 
F.2d 60. 

(4) Ga—Davis v, Calhoun, 195 S.E.2d 759, 128 Ga 
App. 104—Gordon v. Gordon, App., 211 S.E.2d 374, 
133 GaApp, 520. 

Among the necessary elements, etc. 

(2) Other statements. 

Ind.—Lovely v. Keele, 333 N.E.2d 866, 166 Ind.App. 
106. 

N.H.—Remillard v. New England Tel. Co., 349 A.2d 
588, 115 N.H. 702, 


Tex.—^Atchison, T. & S.F.R. Co. v. Ham, Civ.App., 454 
S.W.2d 451, err. ref. no rev. err. 

limited application 

Mont.—Kudma v. Comet Corp., 572 P.2d 183, 175 
Mont. 29. 

Rescue doctrine distinguished 

Wis.—Cords V. Anderson, 259 N.W.2d 672, 80 Wis.2d 
525, reh. den. 262 N.W.2d 141, 82 Wis.2d 321. 

Doctrine abolished prospecti?ely 

Miss.—Knapp v. Stanford, 392 So.2d 196. 

48. U.S.—M. P. Hewlett, Inc. v. Tug Michael Moran, 
C.A.N.Y-, 425 F.2d 619, cert. den. 91 S.Q. 67, 
400 U.S. 833, 27 L.Ed.2d 65—Hopkins v. Metcalf, 
C.A.Okl., 435 F.2d 123. 

North River Ins. Co. v. Davis, D.C.Va., 274 
RSupp. 146, affd., C.A., 392 F.2d 571—Michel- 
more V. U.S., D.CCal., 299 F.Supp. 1116, affd., 
C.A.. 455 F.2d 222—Ballew v. U.S., D.CMd., 389 
F.Supp. 47. affd. C.A., 539 F,2d 705. 

Ala.—Stevens v. Floyd, 361 So.2d 1014. 

Cal.—MeShane v. Cleaver, App., 55 Cal.Rptr. 427, 247 
C.A.2d 260, cert. den. 87 S.Ct. 1697, 387 US. 914, 
18 L.Ed.2d 638—Schultz v. Mathias, 83 Cal.Rptr. 
888, 3 C.A.3d 904. 

Del.—Dadds v. Pennsylvania R. Co., 251 A.2d 559. 

Ra.—CJ.S. cited in Glaab v. Caudill, App., 236 So.2d 
180, 185. 

Ga.—Hutchinson v. Tillman, 211 S.E,2d 912, 133 Ga. 
App. 660—Hunter v. Button, 288 S.E.2d 244, 160 
Ga.App. 849. 

Idaho—Swa v. Farmers Ins. Exchange, 460 P.2d 410, 93 
Idaho 275. 

Ill.—Cjr.S, quoted at length in Graf v. Ford Motor Co., 
243 N.E.2d 337, 340, 102 Ill.App.2d 390. 

Ind.—Paxton v. Ferrell, 244 N.E.2d 439, 144 Ind.App. 
124. 

Iowa—Dickman v. Truck Transport, Inc., 224 N.W.2d 
459. 

Kan.—Abston v. Medora Grain, Inc., 482 P.2d 692,206 
Kan. 727. 

Ky.—Williams v, Ehman, 394 S.W.2d 905—Service 
Lines, Inc. v. Mitchell, 419 S.W.2d 525. 

La.—Smith v. Tate, App., 289 So.2d 189—Stephens v. 
State Through Dept of Transp. and Development., 
App.. 2 Qr., 440 So.2d 920, writ den. 443 So.2d 
1119. 

Neb.—CJ.S. cited in Oban v. Bossard, 267 N.W,2d 
507, 510, 201 Neb. 243. 

N.H.—Allen v. State, 260 A.2d 454, 110 N.H. 42. 

N.J.—Viruet v. Sylvester, 331 A.2d 286, 131 N.J.Supcr. 
599. 

N-Y.—Rossman v. La Grega, 270 N.E.2d 313, 28 
N.Y.2d 300, 321 N.Y.S.2d 588. 

Palmer .v. Palmer, 297 N.Y.S.2d 428, 31 A.D.2d 
876, affo. 267 N.E.2d 103, 27 N.Y.2d 945, 318 
N.Y.S,2d 317—Wendover v. State, 313 N.Y.S.2d 
287, 63 Misc.2d 368—Hayes v. State, 362 N.Y.S.2d 
994, 80 Misc.2d 385. 

N.D.—Tennyson v. Bandle, 181 N.W.2d 687. 

Ohio—Zehe v. Falkner, 271 N.E.2d 276, 26 Ohio St.2d 
258. 

Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

Pa.—Westerman v. Stout, 335 A.2d T41, 232 Pa.Super. 
195. 

Tenn.—Irvin v. City of Kingsport, App., 602 S.W.2d 
495. 

Utah—Covert v. Kennecott Copper Corp., 461 P.2d 
466, 23 Utah 2d 252. 

Wash.—Zook v. Baier, 514 P.2d 923, 9 Wash.App. 
708—Ryan v. Westgard, 530 P.2d 687, 12 Wash. 
App. 500, 

Action according to best judgment 

La.—Strogens v. Small, App., 209 So.2d 777, 

W.Va.—Poe v. Pittman, 144 S.E.2d 671. 

Conditions to be met 

N.M.—^Martinez v, Schmick, App., 565 P.2d 1046, 90 
N.M. 529, cert. den. 567 P.2d 486, 90 N.M. 637. 

Wis,—Tombal v. Farmers Ins. Exchange, 214 N.W.2d 
291, 62 Wis.2d 64. 
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49. U.S.—Trezza v. Dame, C.A.Tex., 370 F.2d 1006 
—Kennedy v. Delaware Leasing & Rental Corp., 
C.A.Mich., 441 F.2d 562. 

North River Ins. Co. v. Davis, D.C.Va., 274 
F.Supp. 146, affd., C.A., 392 F.2d 571. 

Alaska—Wilson v. Sibert, 535 P.2d 1034. 

Colo.—Davis v. CUne, 493 P.2d 362, 177 Colo. 204. 
Ga.—Young v. Tate, 145 S.E.2d 747, 112 Ga.App. 
603—French v. Stephens, 159 S.E.2d 484, 117 Ga. 
App. 61—Lanier v. Krzywicki, 162 S.E.2d 839, 118 
Ga.App. 54. 

Ill—Laflin v. Mills’ Estate, 368 N.E.2d 522, 10 ni.Dec. 
927, 53 Ill.App.3d 29. 

Ind.—Lankford v. Lucas, 367 N.E.2d 13, 174 Ind.App. 
232. 

Iowa—Yost V, Miner, 163 N.W.2d 557. 

Kan.—Lawrence v. Deemy, 461 P.2d 770, 204 Kan. 

299—Hallett v. Stone, 534 P.2d 232, 216 Kan. 568. 
La.—Fontenot v. Fidelity General Ins. Co., App., 185 
So.2d 896, writ ref, 187 So.2d 740, 249 La. 578— 
Guillory v. Allstate Ins. Co., App., 185 So,2d 905, 
writ ref. 187 So.2d 451, 249 La. 488—Fontana v. 
State Farm Mut. Auto. Ins. Co., App., 173 So.2d 

284, writ den. 175 So.2d 644, 247 La. 1027—Kap¬ 
lan V. Missouri-Pacific R. Co., App. 3 Cir., 409 
So.2d 298. 

Me.—Hoch V. Doughty, 224 A.2d 54. 

Mich.—Woiknoris v. Woirol, 245 N.W.2d 579, 70 Mich. 
App. 237. 

N.H.—Wieszeck v. Sepessy, 355 A.2d 865, 116 N.H. 
160. 

N.Y.—Ferrer v. Harris, 434 N.E2d 231, 55 N.Y.2d 

285, 449 N.Y.S.2d 162, am. on oth. grds. 436 
N.E.2d 1342, 56 N.Y.2d 737, 451 N.Y,S.2d 740. 

N.C—Rodgers v. Carter, 146 S.E.2d 806, 266 N.C. 
564—Williams v. Boulerice, 149 S.E.2d 590, 268 
N.C. 62—Day v. Davis, 151 S.E2d 556, 268 N.C. 
643—Foy v. Bremson, 209 S.E2d 439, 286 N.C. 
108, app. after remand 228 S.E.2d 88, 30 N.C.App. 
662. 

N.D.—CJS, died in Tennyson v. Bandle, 181 N.W.2d 
687, 690. 

Tex.—^Vaughn v. Glazener, Civ.App., 459 S.W.2d 898, 
err. ref. no rev. err. 

Wash.—Stolz V. McKowen, 545 P.2d 584, 14 Wash. 
App. 808. 

Wis.—Geis V. Hirth, 146 N.W.2d 459, 32 Wis.2d 580. 

Doctrine held applicable only to relieve from 
acts of negligence 

Tex.—Yarborough v. Berner, 467 S.W.2d 188. 
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50. U.S.—^Trezza v. Dame, C.A.Tex., 370 F.2d 1006. 
Ga.—Young v. Tate, 145 S.E.2d 747, 112 Ga.App, 603. 
Ind.—Lovely v. Keele, 333 N.E.2d 866, 166 Ind.App. 

106. 

La.—Collins v. Toye Bros. Yellow Cab Co., App,, 183 
So.2d 396—Jaeger v. Herald, App., 186 So.2d 365. 
W.Va.—Poe V. Pittman, 144 S.E.2d 671. 

Course chosen entitled to be given every chari¬ 
table consideration 
N.D.—Bjerke v. Heartso, 183 N.W.2d 496. 
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51. La,—Pittman v. Allstate Ins. Co., App., 177 So,2d 
427. 

51.5. La.—Anderson v. Janes, App., 234 So.2d 238. 
Mass.—Newman v. Redstone, 237 N.E.2d 666, 354 
Mass. 379. 

N.J.—Dwyer v. Erie Inv. Co., 350 A.2d 268, 318 N.J. 
Super. 93. 

N.C—Rodgers v. Carter, 146 S.E.2d 806, 266 N.C. 
564—Williams v. Boulence, 149 S.E.2d 590, 268 
N.C. 62. 

Tharpe v. Brewer, 172 S.E.2d 919, 7 N.C.App, 
432, 63 A.L.R.3d 816. 

Wash.—Leach v. Weiss, 467 P.2d 894, 2 Wash.App. 
437. 
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51.10. La.—^tfickman v. Southern Pac. Transport 
Co., 262 So.2d 385, 262 La. 102. 

MuriAy V. Allstate Ins. Co., Ak>., 295 So.2d 29, 
writ ref., Sup., 299 So.2d 787—Bialy v. State, 
Through Dept Transp. and Devdo^^Hnent A|^. 
3. CSr., 414 So.2d 1273, writ den- 417 So.2d 367— 
Stq>liens V. State Through Dept Transp. and 
Development, Aj^., 440 So.2d 920, writ dra, 443 
So.2d 1119. 

51.15. N.Y.—Jones v. National Biscuit Co., 289 N.Y. 
S.2d 588, 29 A.D.2d 1033. 

CaL—Schultt V. Mathias, 83 CaLRptr. 888, 3 C.A.3d 
904. 

52. Ind.—Anderson v. Western, 320 N.E.2d 759, 162 
lndA.pp. 453. 

52J5, Cal.—Schultz v. Mathias, 83 CaI.Rptr. 888, 3 
CA,3d 904. 

N*.—Oban v. Bossaid, 267 N.W.2d 507, 201 Neb. 243. 
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It has been held that the fact that 
the educated guess of a specialist, op¬ 
erating under pressure, ultimately 
proves to be wrong or even disastrous 
does not make the conduct of the spe¬ 
cialist negligent.^^® 

53.6. U.S.—^Krause v. Sud-Aviation, Societe Natio 
nak de Constructions Aeronautiques, D.C.N.Y., 
301 F.Supp. 513, affd., CA., 413 F.2d 428. 

53.10. Wash.—Haynes v. Moore, 545 P.2d 28. 14 
Wash.App. 668. 

m— Gds V. IGrth, 146 N.W.2d 459, 32 Wis.2d 580— 
Gage V. Seal, 154 N.W.2d 354, 36 Wis.2d 661, reh. 
155 N.W.2d 557, 36 Wis.2d 661. 

53.15. Refutes negU^ice 

Kan.—^Hemngton v. Pechin, 424 P.2d 624, 198 Kan. 
431. 

53J25. Kan.—^Herringtoa v. Pechin, 424 P.2d 624, 
198 Kan. 431. 

Nifiss.—CJJS. dted in Dreyfus v. Mississippi Qty 
Lanes, 261 So.2d 786, 790. 

N.D.—^Farmers Union Grain Terminal Ass’n v. Briese, 
192 N.W.2d 170. 

S.O—Wiggins V. Thomas, 215 S.E.2d 426, 264 S.C. 360. 
Tex.—^Wilson v. Whitcher, Civ.App., 477 S.W.2d 344, 
err. ref. no rev. err. 

54. Conn.—Mci v. Alterman Tranqxnt Lines, Inc., 
2W A.2d 639, 159 Conn. 307. 

Ga^Warc v. Alston, 145 S.E2d 721,112 Ga,App. 627. 
Iowa—C.J.S. dted in Pieper v. Harmeyer, 235 N.W.2d 
122, 131. 

Kan.—Lawrence v. Decmy, 461 P.2d 770, 204 Kan. 
299. 

Ky.—Brown v. Wilson, 401 S.W.2d 77. 

Ncb.-^vis V. Rossman. 140 N.W.2d 639, 179 Nd). 
808—Willey v. Parriott, 140 N.W.2d 652, 179 Neb. 
828. 

(Miio—^Motorists Mut Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misa 169. 

Tex.—Dd Bosque v. Heitmann Bering-Cortes Co., 474 
S.WJd 450. 

Wis,—Zilhner v. Miglautsch, 151 N.W.2d 741, 35 
Wk.2d 691. 
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55, Conn.—Oberempt v. Egri, 410 A.2d 482, 176 
Conn. 652. 

Del—Dadds v. Pwmsylvama R. Co., 251 A.2d 559. 
Ga.—Ware v. Alston, 145 S.E2d 721, 112 Ga.App. 
627—Young v. Tate, 145 S.E2d 747, 112 Ga.App. 
603—Douglas v. Herringdine. 159 S.E.2d 711, 1^7 
Ga.App. 72. 

Iowa—Hoth V, CUaytoa County, 269 N.W.2d 133. 

Kan.—^Lawrence v. Deemy, 461 P.2d 770, 204 Kan. 
299. 

Md.—Armstrong v. Jehnson Motor Lines, Inc,, 280 
A-2d 24, 12 MdApp. 492. 

Mass.—Newman v. Redstone, 237 N.E2d 666, 354 
Mass. 379. 
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Mich.—CJS. dted in Moskalik v. Dunn, 221 N.W.2d 
313, 316, 392 Mich. 583. 

N.C.—Rodgers v. Carter, 146 S.E2d 806, 266 N.C 564. 
Or.—Bamum v. Williams, 504 P.2d 122, 264 Or. 71. 

R. I,—^Roth V. Hoxsic’s Arco Service, Inc., 399 A,2d 

1226, 121 R.I. 428. 

Tex.—Missouri Pac. R. Co. v. United Transports, Inc., 
G\.App.t 518 S.W.2d 904, err. ref. no rev. err. 

Standard tests of negligence not modified 

(2) Other statements. 

S. D.—Meyer v. Johnson. 254 N.W.2d 107. 

Wash.—Locker v. Sammons Trucking Co., 520 P.2d 
939, 10 Wash.App. 899. 

Wk—ZiUmer v. Miglautsch, 151 N.W.2d 741, 35 
Wis.2d 691. 

56. Ky.—Bowers v. Schenley Distillers, Inc., 469 
S.W.2d 565. 

Miss,—CJJS. dted in Dreyfus v. Mississippi Gty 
Lanes, 261 So.2d 786, 790. 

N.H.—Allen v. State, 260 A.2d 454,110 N.H. 42—Lon¬ 
don V. Perreault, 387 A.2d 342, 118 N.H. 392. 

59. U.S.—Alford v. Blake, CA-Fla., 385 F.2d 1010— 
Swann v. Huttig Sash & Door Co., C.A,Tex., 436 
F,2d 60. 

Iowa—Yost v. Miner, 163 N.W.2d 557. 

Miss.—Continental Southern Lines, Inc. v. Lum, 182 
So.2d 228, 254 Miss. 655. 

Neb.—Davis v. Rossman, 140 N,W.2d 639, 179 Neb. 
808—Willey v. Parriott, 140 N.W.2d 652, 179 Neb. 
828—Maurer v. Harper, 300 N.W.2d 191, 207 Neb. 
655, 

Tex.—Deviney v. McLendon, Civ.App., 496 S.W,2d 
161, err. ref, no rev. err. 
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59.10. Ga.—Ware v. Alston, 145 S.E2d 721, 112 
Ga.App. 627. 

Ky.—MitpheU v. Mitchell, 428 S.W.2d 222. 

Or.—Jones v. Bums, 478 P.2d 611, 257 Or. 312. 

60. Iowa—Rice v. McDonald. 138 N.W.2d 889, 258 
Iowa 372. 

Me.—Hixon v. Mathieu, 377 A.2d 112. 

Wash.—Zook v, Baier, 514 P.2d 923, 9 Wash.App. 708. 
Unusual or unsuspected situation must be 
presented 

Mich.—Vander Laan v, Miedema, 188 N.W.2d 564, 385 
Mich. 226. 

64. U.S.—^Johnson v. Gallatin County, Ill., C.A.I11., 
418 F,2d 96. 

Wash.—Haynes v. Moore, 545 P.2d 28, 14 Wash.App. 

668 . 
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66. Okl.—Sutherland v. Saint Francis Hospital, Inc., 
595 P.2d 780, 

68.50. Ariz.—Guerrero v. Copper Queen Hospital, 
537 P.2d 1329, 112 Ariz. 104. 

CJ.S. cited in Woods v. Harker, 523 P.2d 1320, 
1323, 22 Ariz.App. 83. 

Ga.—Ford v. Pinckney, 227 S.E.2d 430, 138 Ga.App, 
714. 

Miss.—CJ jS. dted in Dreyfus v. Mississippi City 
Lanes, 261 So.2d 786, 789. 

N.M.—^Barbieri v. Jennings, App., 559 P.2d 1210, 90 
N.M. 83, certiorari denied 558 P.2d 619, 90 N.M. 
7. 

N.D.—Haider v. Fmken, 239 N.W.2d 508. 

Wis.—^McCrossen v. Nekot^a-Edwards Paper Co., Inc., 
208 N.W,2d 148, 59 Wis.2d 245. 

Awareness of peril 

Mich.—Dennis v. Jakeway, 218 N.W.2d 389, 53 Mich. 
App. 68. 

Reaction, or time to react, necessary 
Ariz.—^Petefish By and Through Clancy y. Daw^ 672 
P.2d 914,137 Ariz. 570, disapproving Dobbertin v. 
Johnson, 390 P.2d 849, 95 Ariz. 356. 

69. N.C—Rodgers v. Carter, 146 S.E2d 806, 266 
N.C. 564. 


Wash.—Hinkd v. Weyerhaeuser Co., App., 494 P.2d 
1008, 6 Wash.App. 548. 

The focus of the sudden emergency 
doctrine is not the suddenness with 
which the emergency situation devel¬ 
oped, but rather the suddenness with 
which the person invoking the doctrine 
became aware of the emergency.^’*^ 

69.5. U.S.—Stams v. Jones, C.A.Neb., 500 F.2d 1233. 
70. Ga.—Ware v. Alston, 145 S.E2d 721, 112 Ga. 
App. 627—Holcomb v. Kirby, 160 S.E.2d 250, 117 
Ga.App. 266. 

Ind.—^Lovdy v. Keele, 333 N.E.2d 866, 166 Ind.App. 
106. 

La.—^Robert v. Travelers Indem. Co., App,, 196 So.2d 
657. 

Mo.—CJJS. dted in Bullock v. Benjamin Moore & Co., 
App., 392 S.W.2d 10, 14—Dreher v. Sweigert, 
App., 409 S.W.2d 738. 

N.Y.—Palmer v. Palmer, 297 N.Y.S.2d 428, 31 A.D.2d 
876, affd. 267 N.E.2d 103, 27 N.Y.2d 945, 318 
N.Y.S.2d 317. 

Wis.—Geis V. Hirth, 146 N.W.2d 459, 32 Wis.2d 580. 
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72. Instinctive or intuitive action 

Wis.—Gage v. Seal, 154 N.W.2d 354, 36 Wis.2d 661, 
reh. 155 N.W.2d 557, 36 Wis.2d 661. 

73. U.S.—Trezza v. Dame. C.A.Tex., 370 F.2d 1006 
—^Taylor v. Bair, C.A.Tex., 414 F.2d 815—Greene 
V. MorelU Bros., C.A.Pa., 463 F.2d 725. 

Pierce v. Der Wienerschnitzel Intern., Inc., D.C. 
Mo., 313 F.Supp. 740. 

Ala.—Johnson v. Coker, 198 So.2d 299, 281 Ala. 14. 
Conn.—Lawrence v. Willoughby, Cir.A.D., 223 A.2d 
811, 4 Conn.Cir. 1. 

Fla.—^EUwood v. Peters, App., 182 So.2d 281. 

Ga.—Ware v. Alston. 145 S.E.2d 721, 112 Ga.App. 627. 
Ml.—Jines v. Greyhound Corp., 197 N.E.2d 58, 46 
lU.App.2d 364, revd. on oth. grds. 210 N.E.2d 562, 
33 IU.2d 83. 

Iowa—Rice v. McDonald, 138 N.W.2d 889, 258 Iowa 
372—Rubel v. Hoffinan, 229 N.W.2d 261. 

Kan.—Hallctt v. Stone, 534 P.2d 232, 216 Kan. 568. 
Ky.—MitcheU v. Mitchell. 428 S.W.2d 222. 

La.—^Powell v. State Farm Mut Ins. Co., App., 304 
So.2d 798, writ den.. Sup., 309 So.2d 339—Com¬ 
mercial Union Ins. Co. v. Stidom, App. 2 Cir., 408 
So.2d 285—Stephens v. State TTirough Dept, of 
Transp. and D^dopment, App., 440 So.2d 920, 
writ den. 443 So.2d 1119. 

Mich.—Coon v. Williams. 144 N.W.2d 821, 4 Mich. 
App. 325—Hackley Union Nat. Bank & Trust Co. 
V. Warren Radio Co.', 145 N.W.2d 831, 5 Mich. 
App. 64. 

Minn—Mathews v. Mills, 178 N.W.2d 841, 288 Minn. 
16. 

Miss.—^May v. Pace, 197 So.2d 220—^Bozeman v. Tuck¬ 
er. 203 So.2d 795. 

Mont.—Kudma v. Comet Corp., 572 P.2d 183, 175 
Mont. 29. 

Neb.—Willey v. Parriott, 140 N.W.2d 652, 179 Neb. 
828. 

N.Y.—Kinsfather v. Grueneberg, 365 N.Y.S.2d 903, 47 
A.D.2d 789. 

Wendover v. State, 313 N.Y.S.2d 287, 63 
Misc.2d 368, 

N.C.—Rodgers v. Carter, 146 S.E.2d 806, 266 N.C. 
564—Day v. Davis, 151 S.E.2d 556, 268 N.C. 
643 — CJ,S. dted in Foy v. Bremson, 209 S.E2d 
439, 445, 286 N.C. 108, app. after remand 228 
S,E2d 88, 30 N.CApp. 662. 

Johnson v. Petree, 165 S.E.2d 757, 4 N.C.App. 
20—Johnson v. Simmons, 177 S.E.2d 721, 10 N.C. 
App. 113, cert. den. 178 S.E.2d 832, 277 N.C. 726. 
N.D.—^Trautman v. New Rockford-Fessenden Co-op 
Transport Ass’n, 181 N.W.2d 754. 

OkL—Vaughn v. Baxter, 488 P.2d 1234. 

Or.—Bowden v. Texas Pacific Lumber Co., ^IOl P.2d 
841, 42 Or.App. 711. 
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Pa.—Henry v. Traboeh, 307 A,2d 446, 224 Pa.Super. 
372—FaAacher v. Frank, 323 A.2d 233, pZ Pa. 
Super. 35. 

Canton v. Bowman, 113 P.LJ. 366. 

R.I.—Mcrcurio v. FasciteUi, 354 A.2<1 736, 116 Itl. 
237. 

Wash.—Schlcct v. Sorenson, 533 P.2d 1404, 13 Wash. 
App. 155. 

W.Va.—Poc V. Pittman. 144 S.E.2d 671 —CJjS. dted in 
Korzun v. Shahan, 151 S.E.2d 287, 292, 151 W.Va. 
243—Lilly v. Taylor, 155 S.E.2d 579, 151 W.Va. 
730. 

Wis.—Shaw v. Wuttke, 137 N.W.2d 649, 28 Wis.2d 
448—Geis v. Hirth, 146 N.W.2d 459, 32 Wis.2d 
580—Zillmer v. Miglautsch, 151 N.W.2d 741, 35 
Wis.2d 691—Gage v. Seal, 154 N.W.2d 354, 36 
Wis.2d 661, reh. 155 N.W.2d 557, 36 Wis.2d 661— 
Kinsman v. Panek, 162 N.W.2d 27, 40 Wis.2d 408. 

Use of dae care to ayoid emergency 

Kan.—^Lawrence v. Deemy, 461 P.2d 770, 204 Kan. 
299. 

page 614 

73.5. U.S.—Cavallaro v. Williams, C.A.Pa., 530 F.2d 
473. 

Ga.—Webb v. Perry, 280 S.E.2d 423, 158 Ga.App. 409. 
Kan.—Bayer v. Shupc Bros. Co., 576 P.2d 1078, 223 
Kan. 668. 

La.—^Kaplan v. Missouri-Pacific R. Co., App. 3 Cir., 
409 So.2d 298. 

Miss.—Dr^fiis v. Mississippi Qty Lanes, 261 So.2d 
786. ‘ 

NJ3.—Tennyson v. Bandle, 181 N.W.ld 687. 

Va.—Cook V. Basnig^it, 151 S.E.2d 408, 207 Va. 491. 
Wash.—Hinkel v. Weyerhaeuser Co., App., 494 P.2d 
1008, 6 Wash.App. 548. 

§ 18. Mere Inaction 
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77. Alaska—Adams v. State, 555 P.2d 235. 

Hawaii—Quality Furniture, Inc. v. Hay, 595 P.2d 1066, 

61 Haw. 89. 

Old.—Bready v. Tipton, 407 P.2d 194. 

Permitting dangerous condition to continue 
U.S.—Warren v. Hudson Pulp & Paper Corp„ C.A. 
N.Y., 477 F.2d 229. 

Misfeasance and nonfeasance 

Ind.—Warren v. City of Indianapolis, 375 N.E.2d 1163, 
176 Ind.App. 481. 

Standard of care 

Or.—^Brennen v. City of Eugene, 591 P.2d 719, 285 Or. 
401. 

78. U.S.—Jennings v. Davis, C.A.Mo., 476 F.2d 1271. 
Or.—OToole v. Franklin, 569 P.2d 561, 279 Or. 513. 
Tex,—Gibson v. R. O. “Bill” Williams Ins. Co., Gv. 

App., 398 S.W.2d 408, err. ref. no rev. err. 

78.5. U.S.—Hogge v. SS Yorkmar, D.C.Md., 434 
F.Supp. 715. 

Md.—^lula V. Progress Federal Sav. & Loan Ass’n, 231 
A.2d 510, 247 Md. 421. 

80. N.J.—O’Neill V. Suburban Terrace Apartments, 
Inc., 266 A.2d 304, 110 NJ.Super. 541. 

§ 19(1). Violation of Statute, Ordi¬ 
nance, or Rule of Com¬ 
mission or Board 

82. U.S.—C.JJS, dted in Castillo v. United States, 
C.A.N.M., 552 F.2d 1385, 1389—Ruhs v. Pacific 
Power & Light, C.A.Wyo., 671 F.2d 1268. 
Alaska—Fcrrdl v. Baxter, 484 P.2d 250. 

Cal.—^Levels v. Growers Ammonia Supply Ct>., 121 
Cal.Rptr. 779, 48 CA.3d 443. 

Fla.—Gibson v. Avis Rent-A-Car System, Inc., 386 
So.2d 520, on remand, App., 388 So.2d 55. 

Hawaii—^Namauu v. City and County of Honolulu, 614 
P.2d 943, 62 Haw. ^58. 

ni—PoweU V. Village of Mt Zion, 410 N.E.2d 525, 43 
ni-Dec. 525, 88 IU.App.3d 406. 


Iowa—Wilson v. Nepstad, 282 N.W.2d 664. 

La-—Jones v. LeDay, App,, 373 So.2d 787. 

Minn.—Peterson v. Haule. 230 N.W.2d 51, 304 Minn. 
160. 

Miss.—^Rolph V. Board of Trustees of Forrest County 
General Hospital, 346 So.2d 377. 

Statute held to impose no additional duties 
Ky.—Louisville Trust Co. v. Nutting, 437 S.W.2d 484. 
Correction manuals not applicable 
Or.—Cdc V. Multnomah County, 592 P.2d 221, 39 
Or, App. 211. 
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83, Cal.—Rowland v. Christian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

Wash.—McCarver v. Manson Park and Recreation 
Dist, 597 P.2d 1362, 92 Wash.2d 370. 

‘^Superyision and control” 

La.—Wilcox V. American Oil Co., App., 215 So.2d 402. 

84, Ariz,—Konow v. Southern Pac. Co., 465 P.2d 
366, 105 Ariz. 386. 

Mo.—Burke v. Moyer, App., 621 S.W.2d 75. 

NJ.—Bortz v. Rammel, 376 A.2d 1261, 151 N.J.Supcr. 
312. 

S.D.—Cowan v. Dean, 137 N,W.2d 337, 81 S.D. 486. 

Fireman ipjured by another*s failure to comply 
with statute or ordinance 

N.Y.—McGee v. Adams Paper & Twine Co., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 223 N.E.2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

85, U.S.—Grigsby v. Coastal Marine Service of Tex., 
Inc., CA.La., 412 F.2d 1011, cert. dism. 90 S.Q. 
612, two cases, 396 U.S. 1033, 24 L.Ed.2d 531, 
and 90 S.Ct. 613, 396 US. 1033, 24 L.Ed.2d 531, 
on remand 317 F.Supp. 1113—Springer v. Joseph 
Schlitz Brewing Co., C.A.N.C., 510 F.2d 468. 

Ala.—^Vines v. Plantation Motor Lodge, 336 So.2d 1338. 

Alaska—Nazareno v. Uric, 638 P.2d 671. 

Cal.—Skyline Homes, Inc. v. Occupational Safety and 
Health Appeals Bd., Dept, of Indtis. Relations, 174 
Cal.Rptr. 665, 120 C.A.3d 663. 

Colo.—Brody v'. Westmoor Beach & Blade Club, Inc., 
App., 524 P.2d 1087. 

Del.—Brown v. Robyn Realty Co., Super., 367 A,2d 
183. 

Idaho—^Brizendine v. Nampa Meridian Irrigation Dist., 
548 P.2d 80, 97 Idaho 580, 91 A.L.R.3d 170. 

Ill.—Kacena v. George W. Bowers Co., 211 N.E.2d 563, 
63 IU.App.2d 27. 

Iowa—CJJS. quoted in Wenndt v. Latare, 200 N.W.2d 
862, 874. 

La,—Marcotte v. Ocean Acc. & Guaranty Corp., App., 
189 So.2d 426. 

Mich.—Thomas’ Estate v. Consumers Power Co., 228 
N.W.2d 786, 58 Mich.App. 486, affd. in part, revd. 
in part on oth. grds., 231 N.W.2d 653, 394 Mich. 
459. 

Minn.—Smith v. Kahler Corp., Inc., 211 N.W.2d 146, 
297 Minn. 272. 

N.H.—Arapage v. Odell, 363 A.2d 417, 116 N.H. 490. 

N.J.—Bortz V. Rammel, 376 A.2d 1261, 151 N.J.Super. 
312. 

N.C—Foy V. Bremson, 228 S.E.2d 88, 30 N-CApp. 

. 662. , 

Pa.—Kcmman v. Riggs, 113 P.LJ- 518. 

Liability founded on fault 

U.S.—Compania Trasatlantica Espanola, S.A. v. Melen¬ 
dez Torres, C,A.Puerto Rico, 358 F.2<J 209. 

Considerations inyolyed in determination 

La.—Baker v. D, H. Holmes Co., Ltd., App., 285 So.2d 
282. 

Question of intent and purpose of statute 

Ala.—Allen Trucking Co., Ina v. Blakdy Peanut Co., 

■ Gv., 340 So.2d 452. 

Inyalid statute 

HI.—^Hosein v. Checker Taxi Co., Inc., 419 N.E.2d 568, 
50 niDec. 460, 95 Ill.App.3d 150. 
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87. Ind.—Smith v. Cook, 361 N.E2d 197, 172 Ind. 
App. 610. 

Iowa—CJJS, quoted at lengtii in Wenndt v. Latare, 200 
N.W.2d 862, 874. 

N.Y.—Mazclis v. WaUerstein. 353 N.Y.S.2d 633, 77 
Mi8C.2d 335. 

N.C—Watson v. Stallings, 154 S.E2d 308, 270 N.C. 
187. 

Ohio—Shroades v. Rental Homes, Inc., 427 N.E2d 774, 
68 Ohio St.2d 20, 22 0.0.3d 152. 

Exception to liability limited 
Cal.—Rowland v. Christian, 70 C]al.Rptr. 97, 443 P.2d 
561, 69 C.2d 108, 32 A.L.R-3d 496. 

Cal.—Vesely v. Sager, 95 Cal.Rptr. 623,486 P.2d 151, 5 
C.3d 153. 

N.J.—Mc(2arthy v. National Ass’n for Stock Car Auto 
Racing. Inc., 209 A.2d 668, 672, 87 N.J.Super. 442, 
affd. 218 A.2d 871, 90 NJ.Super. 574, affd. 226 
A.2d 713, 48 NJ. 539. 

88. La.—Southern Natural Gas Co. v. Gulf Oil Corp., 
App., 320 So.2d 917, cert den. 324 So,2d 812— 
Broyles v. Yarbrough App., 374 So.2d 705, writ 
den.. Sup., 380 So.2d 71. 

Wis.—^Wclls v. Chicago and North Western Transp. 
Co., App., 283 N.W.2d 471, 91 Wi8.2d 565, affd. 
296 N.W.2d 559. 98 Wis.2d 328. 

Tex.—Carter v. William Sommerville and Son, Inc., 584 
S.W.2d 274. 

CMteria for liability 

D.C.—Marusa v. District of Columbia, C.A., 484 F.2d 
828, 157 U.S.App.D.C. 348. 

Presence of penalty in statute criminal in nature 

Or.—Cutsforth v. Kinzua Corp., 517 P.2d 640, 267 Or. 
423. 
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91. Cal.—Kindt v. Kauffman, 129 Cal.Rptr. 603, 57 
CA.3d 845. 

Minn.—Zerby v. Warren, 210 N.W.2d 58, 297 Minn. 
134. 

92. N.J.—Braitraan v. Overlook Terrace Corp., 346 
A.2d 76, 68 NJ. 368. 

96. S.D.—Cowan v. Dean, 137 N.W.2d 337, 81 S.D. 
486. 

97. D.C.—Marusa v. District of Clolumbia, C.A., 484 
F.2d 828, 157 U.S.App.D.C 348. 
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98.5. Cal:—Salinero v. Pon, 177 Cal.Rptr. 204, 124 
C.A.3d 120. 

99.5. HI.—Kjellesvik v. Commonwealth Edison Co., 
392 N.E2d 116, 29 IU.Dec. 559, 73 HlApp.Sd 
773. 

Compliance with statute. If a rea¬ 
sonably prudent man would take pre¬ 
cautions in addition to those statutorily 
required, a person may be found negli¬ 
gent for failing to do so.^-* 

5.5. Alaska—Ferrell v. Baxter, 484 P.2d 250. 

Pa.—Berkebile v. Brantly Helicopter Corp., 281 A.2d 
707, 219 Pa.Supcr. 479. 

Compliance eyidence due care exercised 

D.C—Burch v. Amsterdam Corp., App., 366 A.2d 
1079. 

Compliance not conclusiye on issue 

Hawaii—Pickering v. State, 557 P.2d 125, 57 Haw. 405, 
HI—C^stou V. Arlington Park-Washin^n Park Race 
Tracks Corp., 432 N.E.2d 920, 60 IlLDec. 21, 104 
Hl-App.3d 257. 

§ 19(2). -Violation of Statute or 

Ordinance as Evidence of 
Negligence 

6. U.S.—Sted V. Downs, CA.N.D., 438 F.2d 310— 
Seymour v. Oceanic Navigating Co., C.A.Fla., 453 
F.2d 1185. 
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§19(2) NEGLIGENCE 
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American States Ins. Co. v. Hannan Const. Co., 
aCOhio, 283 F.Supp. 988, affirmed 392 F.2d 171. 
Ark.—Ward v. Lamls 402 S.W.2d 675, 240 Ark. 850. 
Cdo.—Stodcer v. Stitt, Ai^., 643 P.2d 793. 

D.C—District of Columbia v. White, App., 442 A.2d 
159. 

m.— Suvada v. White Motor Co., 201 N.E2d 313, 51 
IH.App.2d 318. afifd,, Sup., 210 N.E2d 182, 32 
IH.2d 612. 

fowa—Iowa Power and Light Co. v. Board of Water 
Worics Trustees of Gty of Des Moines, App., 281 

N.W.2d 827. 

La.—Knodcum v. Amoco Oil Co., App., 402 So.2d 90, 
writ den., Sup., 409 So.2d 616, two cases. 

Md.— McLhinney v. Landsdell Corp. of Md., 254 A.2d 
177, 254 Md. 7. 

Mass.—^Peny v. Medeiros, 343 N.E2d 859, 369 Mass. 
836. 

Mo.—McConndl v. Pio-Walsh Freight Co., 432 S.W.2d 
292, 

CHiio—Mason v. Roberts, 300 NJE.2d 211, 35 Ohio 
App.2d 29, affd. 294 N.E2d 884, 33 Ohio St2d 29. 
Tex.—CZartcr v. William Sommervflle and Son, Inc., 584 
S.W.2d 274. 

Penal statute 

Aric.—Wilson v. Coston. 390 S.W.2d 445, 239 Ark. 515. 
Mich.—Christensen v. Parrish, 266 N.W.2d 826, 82 
MicRApp. 409. 

NJ.—Csaranko v. Robilt, Inc., 226 A.2d 43, 93 N.J.Su- 
per.428. 

Prima fade case 

Mich.—Zcni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117, 
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7, II.S.—^Fireman’s Fund Ins. Co. v. Aalco Wrecking 
Co., Inc., CA.MO.. 466 F.2d 179, cert. den. 93 
S.Ct, 1371, 410 U.S. 930, 35 L,Ed.2d 592. 

Md.—Gaidenvillage Realty Corp. v. Russo, 366 A.2d 
101, 34 MdJkpp. 25. 

Mich.—Whinnen v. 231 Corp,, 212 N.W.2d 297, 49 
MichApp. 371—Johnson v. Grand Trunk Western 
R. Co., 228 N.W.2d 795, 58 MicLApp. 708. 

NJ.—^Rodgers v. Reid Oldsmobile, Inc., 156 A2d 267, 
58 NJ.Super. 375. 

N. D.—Anderson v. Miller’s Fairway Foods, 225 

N.W.2d 579. 

Pfflial ordinance 

Wash.—Miller v. Staton, 394 P.2d 799, 64 Wash.2d 837. 

Prima iKie evidence 

m.— Gula V. Gawd, 218 N.E.2d 42, 71 IlLApp.2d 174. 
Utah—Hall v. Warren, 632 P.2d 848, app. after remand 
692 P2d 737. 

O, La.—^Levrem v. Dupre, App., 307 SoJd 107, writ 

issued Sup., 310 So.2d 838, writ vac. on oth- grds. 
316 SoJd 395. 

Tex.—Howjdey v. Giniam, 517 S.W.2d 531. 

9. U.S.—Boniski v. Stewart, D.C.N.Y., 381 F.Supp. 

529. 

m.— Oanent v. Lance, 437 N.E2d 930, 63 IIl.Dec. 281, 
107 IILApp.3d 348. 

La.—Baker v. D. H. Holmes Co., Ltd., App., 285 So.2d 
282^Dd Corral v. Cunnin^iam, App., 316 So.2d 
158. 

Md.-4>ean v. RedmUes, 374 A2d 329, 280 Md. 137. 
Mont—Jold V. McBride, 436 P.2d 78, 150 Mont. 378. 
N.Y.—Basso v. Mffler, 352 N.E.2d 868, 40 N.Y.2d 233, 
386 N.Y.S.2d 564. 

10. Mont—Joki V. McBride, 436 P.2d 78, 150 Mont. 
378. 

135. N.Y.—Basso v. MUler. 352 N.E2d 868, 40 
N.Y.2d 233, 386 N.Y.Sv2d 564. 

Elements stated 

Kan.-—plains Trant^rt of Kansas, Inc. v. King, 578 

P.2d 1095, 224 Kan. 17. 


§ 19(3). -Violation of Statute or 

Ordinance as Negligence 
Per Se 
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17. Fla,—^Jesus v. Seaboard Coast Line R. Co., 281 
So.2d 198. 

N.Y.—^Jamur Productions <3orp. v. (^uill, 273 N.Y.S.2d 
348, 51 Misc.2d 501. 

Wis.—Billingsley v. Zickcit, 240 N.W.2d 375, 72 Wis.2d 
156. 

17.5. Ind.—Pontious v. Littleton, 255 N.E.2d 684, 
146 Ind.App. 369. 

Distinction between absolute liability and negli¬ 
gence per se 

U.S.—U.S. V. Burlington Northern, Inc., C.A,Wash., 
500 F.2d 637. 

17.10. Minn.—Seim v. Garavalia, 306 N.W.2d 806. 
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18. Ga.—Rhodes v. Baker, 156 S.E.2d 545, 116 Ga. 
App. 157. 

Mo.—Henry v. Baker, App., 419 S.W.2d 486. 

N.C.—Bell V. Page, 156 S.E2d 711, 271 N.C. 396. 

Actionable negUgence per se 

Okl.—Boyles v. CBdahoma Natural Gas Co., 619 P.2d 
613. 

20. Statute prescribing general rule of conduct 

Ohio—DiFederico v. Reed, 255 N.E.2d 869, 21 Ohio 
App.2d 137. 

Rules expressed in specific or general terms 

Alaska—Northern Lights Motel, Inc. v. Sweaney, 561 
P.2d 1176, reh. 563 P.2d 256. 

Colo.—Sego V. Mains. 578 P.2d 1069, 41 Colo.App. 1. 

20.5. U.S.—CJ5. cited in Harless v. Boyle—Midway 
Division American Home Products, CA.Fla., 594 
F.2d 1051, 1057. 

Dd.—^Ford v. Ja-Sin, Super., 420 A.2d 184. 

Mich.—Thaut v. Finley, 213 N.W.2d 820, 50 Mich.App. 
611. 

Wash.—^Kness v. Truck Trailer Equipment Co., 501 
P.2d 285, 81 Wash.2d 251, 

20.10. Wis.—Grube v. Moths, 202 N.W.2d 261, 56 
Wis.2d 424. 

213. U.S.—^Lester v. John R. Jurgensen Co., C.A. 
Ohk). 400 F.2d 393. 

Alaskar—McLinn v. Kodiak Elec. Ass’n, Inc., 546 F.2d 
1305. 

Ga.—^Ford Motor Co. v. Cmter, 238 S.E.2d 361, 239 
Ga. 657. 

Ohio—Omdla v. Rdsertson, 237 N.E2d 140, 14 Ohio 
St.2d 144, 43 0.0.2d 246. 

Taggart v. Bitzenhofer, 299 N.E.2d 901, 35 Ohio 
i<^p.2d 23, affd. 294 N.E.2d 226, 33 Ohio St.2d 35. 
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22. U.S.—Thomas v. Bruton, D.C.S.C., 270 F.Supp. 
33, affd., C.A„ 390 F.2d 658—Ruddy v. U.S. 
Fidelity & Guaranty Co., D.C.Pa., 288 F.Supp. 
315. 

Cal.—^Travders Indem. Co. v. Titus, 71 Cal.Rptr. 490, 
265 CA.2d 515. 

N.H.—^National Transp. Co. v. J. E. Faltin Motor 
Transp. Co., 255 A2d 606, 109 N.H. 446, stating 
C^imecticut law. 

S.C.—Jowere v. Dupricst, 154 S.E2d 922, 249 S.C. 506. 

Tenn.—Bivin v. Southern CHI Service, Inc., 394 S.W.2d 
141, 54 Tenn.App. 678. 

Utah—Christensen v. Ldis Automatic Transmission 
Service, Inc., 467 P.2d 605, 24 Utah 2d 165. 

Wash.—Amend v. Bell, 570 P.2d 138, 89 Wash.2d 124, 
95 AER.3d 225. 

Violation of criminal statute, etc. 

D.C.—Saunders v. First Nat Realty Corp., App., 245 
A.2d 836. 

Nev.—SouthCTiv Pac. Co. v. Watkins, 435 P.2d 498, 83 
Nev. 471. 


Failure to perform ministerial acts 

Ind.—Harvey v. Board of CZom’rs of Wabash County, 
App., 416 N.E2d 1296. 

23. U.S.—^Muhammad v. U.S., C.A.Ariz„ 366 F,2d 
298, cert. den. 87 S.Q. 1029, 386 U.S, 959, 18 
L.Ed.2d 108. 

Ariz.—Worthington v. Funk, 442 P.2d 153, 7 Ariz.App. 
595. 

Cal.—Diamond v. Grow, 52 CaLRptr. 265, 243 C.A.2d 
396. 

D.C.—H.R.H. Const. C^orp. v. Conroy, C.A., 411 F.2d 
722, 134 U.S.App.D.C. 7. 

Ga.—Peek v. Miller, 166 S.£.2d 377> 119 Ga.App. 138. 
Ind.—Elder v. Fisher, App., 205 N.E.2d 335, supers. 
Sup., 217 N.E.2d 847. 

Mich.—Martin v. Ann Aitor Railroad, 255 N.W.2d 
763, 76 Mich.App. 41. 

Minn.—Pacific Indem. Co. v. Thompson-Yaegcr, Inc., 
260 N.W.2d 548. 

Mont—^Roberts v. Burlington N.R. Co., Inc., 556 P.2d 
1243, 171 Mont 143. 

N.M.—Silva v. City of Albuquerque, App., 610 P.2d 
219, 94 N.M. 332. 

N.C.—Watson Seafood & Poultry Co., Inc. v. George 
W. Thomas, Inc., 220 S.E.2d 536, 289 N.C. 7. 
Or.—Stachniewicz v. Mar-Cam Corp., 488 P.2d 436, 
259 Or. 583. 

S.D.—Blakey v. Boos, 153 N.WJd 305, 83 S.D. 1. 
Tex.—Parrott v. Garcia, 436 S.W.2d 897. 

Upper Valley Aviation, Inc. v. Fryer, Gv.App., 
392 S.W.2d 737, err. ref. no rev. err.—William B. 
Patton Towing Co. v. Spiller, Civ. App., 440 S.W.2d 
869—C.J.S. dted in Structural Metds, Inc. v. Imp- 
son. av.App., 469 S.W.2d 261, 275, revd., Sup., 
487 S.W.2d 694, on remand, Civ.App., 489 S.W.2d 
740. 

Violation which is proximate cause of accident 
Mich.—Haynes v. Seiler, 167 N.W.2d 819, 16 Mich. 
App. 98. 
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24. U.S.—Chicago, M, St. P. & P.R. Co. v. Alva Coal 
Corp., C.A.Ind., 365 F.2d 49—Muhammad v. 
U.S., C.A.Ariz„ 366 F.2d 298, cert den. 87 S.Q. 
1029, 386 U.S. 959, 18 L.Ed.2d 108—O’neill v. 
U.S., C.A.Pa., 411 F.2d 139, app. after remand 
450 F.2d 1012—Burran v. Dambold, C.A.N.M., 
422 F.2d 133—Freeman v. U.S., CA.Ohio, 509 
F.2d 626. 

Duvall V. U.S., D.CN.C., 312 F.Supp. 625— 
Harris v. Marion Concrete Co., D.C.S.C., 320 
F.Supp. 16, affd., C.A., 435 F.2d 561. 

Alaska—Nazareno v. Urie, 638 P.2d 671. 

Ariz.—Brand v. J. H. Rose ^rucking Co., 427 P.2d 519, 

102 Ariz. 201—Orlando v. Northeutt, 441 P.2d 58, 

103 Ariz. 298. 

Cal.—Beard v. Atchison, T. & S.F. Ry. Co., 84 Cal. 
Rptr. 449, 4 C.A.3d 129—Transamerica Title Ins. 
Co. V. Green, 89 Cal.Rptr. 915, 11 C.A.3d 693, 44 
A.L.R.3d 543. 

Del.—Sammons v. Ridgeway, 293 A.2d 547. 

Fla.—CJ.S. cited in Jesus v. Seaboard Coast Line R. 
Co., 281 So.2d 198, 201. 

Idaho-Riley v. Larson, 432 P.2d 775, 91 Idaho 831, 42 
AX.R.3d 1274. 

Ind.—Jenkins v. Gty of Fort Wayne, App., 210 N.E.2d 
390, 139 Ind.App. 1, reh. den. 212 N.E2d 916, 139 
lnd.App. 1—State, Dept of Natural Resources v. 
Morgan, App., 432 N.E.2d 59. 

Kan.—Noland v. Sears, Roebuck Sc Co., 483 P.2d 1029, 
207 Kan. 71 

Mich.—Sdmo v. Baratono, 184 N.W.2d 367, 28 Mich. 
App. 217—Morton v. Wibright, 187 N.W.2d 254, 
31 Mich,App. 8. 

Minn.—Kronzer v. First Nat. Bank of Minneiqiolis, 235 
N.W.2d 187, 305 Minn. 415. 

Miss.—Daniels v. Adkins Protective Service, Inc., 247 
So.2d 710, 48 A.L.R.3d 257. 

Mo.—Vanasse v. Plautz, App,, 538'S.W.2d 928. 

N,M.—McKeough v. Ryan, 445 P.2d 585. 79 N.M. 520. 
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N.Y.—^Van Gaasbcck v. Webatuck Central School Dist. 
No. 1 of Towns of Amenia, et al., 234 N.E2d 243, 
21 N.Y.2d 239, 287 N.Y.S.2d 77. 

N.C.—Byers v. Standard Concrete Products Co., 151 
S.E.2d 38, 268 N.C. 518, 21 A.L.R.3d 383. 

CJ,S. cited in Kinney v. Goley, 167 S.E.2d 97, 
101, 4 N.CApp. 325, reh. 169 S.E.2d 525, 6 N.C. 
App. 182. 

Ohio—Taylor v. Webster, 231 N.E.2d 870, 12 Ohio 
St.2d 53—Zehe v. Falkner, 271 N.E.2d 276, 26 
Ohio St.2d 258. 

Or.—Fitch v. Adler, 627 P.2d 36, 51 Or.App. 845. 
S.C.““Grier v. Cornelius, 148 S.E.2d 338, 247 S.C. 
521—Cantrell v. Carruth, 158 S.E.2d 208, 250 S.C. 
415. 

S.D.—Alley v. Siepman, 214 N.W.2d 7, 87 S.D, 670— 
Engel V. Stock, 225 N.W.2d 872, 88 S.D. 579. 
Tenn.—Traylor v. Cobum, 597 S.W.2d 319. 

Tex.—Howsley v. Gilliam, 517 S.W.2d 531. 

Holeman v. Grehound Corp., Civ.App., 396 
S.W.2d 507, err. ref. no rev. err.—Bock Const. Co. 
V. Dallas Power & Light Co., Qv.App., 415 S.W.2d 
227—Nash v. Roden, Civ.App., 415 S.W.2d 251, 
err. ref. no rev. err. 

Va.—Beasley v. BosschermuUer, 143 S.E.2d 881, 206 
Va. 360-Butler v. Frieden, 158 S.E.2d 121, 208 
Va. 352. 

Wash.—Goldfarb v. Wright. 463 P.2d 669, 1 Wash. App. 
759. 

Wis.—Meihost v. Meihost, 139 N.W.2d 116, 29 Wis,2d 
537—Kalkopf v. Donald Sales & Mfg. Co., 147 
N.W.2d 277, 33 Wis.2d 247—Burke v. Milwaukee 
& Suburban Transport Corp., 159 N.W.2d 700, 39 
Wis.2d 682—Schicker v. Leick, 162 N.W.2d 66, 40 
Wis.2d 295. 

Safety Statute 

U.S.—Taylor v. Pennsylvania R. Co„ D.C.Del., 246 
F.Supp. 604—Home Ins. Co. 752—Logullo v. Joan- 
nides, D.C.Del., v. Hamilton, D.CKy., 253 F.Supp. 
301 F.Supp. 722. 

Ariz.—Rogers v. Mountain States Tel. & Tel. Co., 412 
P.2d 272, 100 Ariz. 154. 

Beaty v. Jenkins, 414 P.2d 763, 3 Ariz.App. 
375—Christy v. Baker, 439 P.2d 517, 7 Ariz.App. 
354. 

Hawaii—Michel v. Valdastri, Ltd., 575 P.2d 1299, 59 
Haw. 53. 

Ill.—Noe v. Chicago Great Western Ry. Co., 219 
N.E.2d 111, 71 Ill.App.2d 347, stating Iowa law, 
app. after remand 263 N.E.2d 889, 130 IU.App.2d 

36. cert. den. 91 S.Q. 2192, 402 U.S. 1009, 29 
L.Ed.2d 431. 

Ind.—Bixenman v. Hall, 242 N.E.2d 837, 251 Ind. 527. 
Mont.—Williams v. Maley, 434 P.2d 398, 150 Mont. 
261. 

N.Y.—Allen v. Cloutier Const. Corp., 376 N.E,2d 1276, 
44 N.Y.2d 290, 405 N.Y.S.2d 630, rearg. den. 380 
N.E.2d 350. two cases, 45 N.Y.2d 776, 408 N.Y. 
S.2d 1027. 

N.C-^tliff v. Duke Power Co., 151 S.E.2d 641, 268 
N.C. 605, 21 A.L.R.3d 360. 

S.D.—^Zakrzewski v. Hyronimus, 136 N.W.2d 572, 81 
S.D. 428. 

Wis.—Blanchard v. Terpstra, 155 N.W.2d 156, 37 
Wis.2d 292—Kamp v. Curtis, 175 N.W.2d 267, 46 
Wis.2d 423. 

Violadon without showing of legal justification 
or excuse 

S.D.—Bothem v. Peterson, 155 N.W.2d 308, 83 S.D. 
84. 

Penal statute 

(1) Term.—Mitchell v. Ketner, 393 S.W.2d 755, 54 
Tenn.App. 656. 

Rule qualified 

(3) Ind.—Elder v. Fisher, App., 205 N.E.2d 335, 
supers,. Sup., 217 N.E.2d 847. 

(7) Ind.—Elder v. Fisher, App., 205 N.E.2d 335, 
supers.. Sup., 217 N.E2d 847. 

In Louisiana 

(1) La.—Jackson v. Beechwood, Inc., App., 180 
So.2d 732^Deamcr v. Travelers Ins. Co., App., 223 
So.2d 224. 


(3) Criminal statutes are not, in and of themselves, 
definitive of civil liability and do not set rule for civil 
liability but they may be guidelines for court in fixing 
avil liability. 

La.—Laird v. Travelers Ins. Co., 267 So.2d 714, 263 U. 
199. 

(4) While statutory violations are not alone definitive 
of civil liability, they may be guidelines for court in 
determining standards of negligence by which civil lia« 
bility is determined. 

La.—Smolinski v. Taulli, 276 So.2d 286, on remand 285 
So.2d 577, writ den. 288 So.2d 644. 

(5) Violation of penal statute does not automatically 
constitute negligence. 

La.—Weber v. Phoenix Assur. Co. of New York, 273 
So.2d 30. 

(6) Minor violation of regulatory statute not negli¬ 
gence per se. 

La.—^Talley v. Employers Mut. Liability Ins. Co., App., 
181 So.2d 784, writ ref. 181 So.2d 783, 248 La. 785. 

Purpose of statute as fiu:tor 
Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 
Iowa—Koll V. Manatt’s Transp. Co., 253 N.W.2d 265. 
Mich.—Ross V. Alexander, 254 N.W.2d 605, 74 Mich. 
App. 666. 

Rule not absolute 

Tex.—Lewie Montgomery Tmcking Co. v. Southern 
Pac. Co., Civ.App., 439 S.W.2d 691, err. ref. no 
rev. err. 

Party subjected to possible liability 
Tex.—Missouri Pac. R. Co. v. American Statesman, 552 
S.W.2d 99. 

Safety statute 

Wis.—Leahy by Heft v. Kenosha Memorial Hosp., 
App., 348 N.W.2d 607, 118 Wis.2d 441. 
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26. Minn.—Kronzer v. First Nat. Bank of Minne¬ 
apolis, 235 N.W.2d 187, 305 Minn. 415. 

27.5. U.S.— C.J.S. cited in Harless v, Boyle—Midway 
Division American Home Products, C.A.Fla., 594 
F.2d 1051, 1056. 

Ariz.—Brand v. J. H. Rose Trucking Co., 427 P.2d 519, 
102 Ariz. 201. 

Ind.—Peaches v. City of Evansville, 389 N.E.2d 322, 
180 Ind.App. 465, reh. den. 391 N.E.2d 828, cert, 
den. 100 S.Ct. 704, 444 U.S. 1033, 62 L.Ed.2d 669. 
Minn.—Seim v. Garavalia, 306 N.W.2d 806. 

Nev.—^Bill Stremmel Motors, Inc. v. First Nat. Bank of 
Nevada, 575 P.2d 938, 94 Nev. 131. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

N.C.—^Byers v. Standard Concrete Products Co., 151 
S.E.2d 38, 268 N.C. 518, 21 A.L.R.3d 983. 

Tex.—^Missouri Pac. R. Co. v. American Statesman, 552 
S.W.2d 99. 

Criminal statutes 

(2) Other matters. 

Wis.—Olson V. Ratzel, App., 278 N.W.2d 238, 89 
Wis.2d 227, 4 A.L.R.4th 313. 

27.10. Alaska—FerreU v. Baxter, 484 P.2d 250. 

page 628 

28. Ohio-McCallie v. New York Cent. Rd. Co., 261 
N.E2d 179, 23 Ohio App.2d 152. 

Tenn.—^Brookins v. The Round Table, Inc., 624 S.W.2d 
547. 

37. N.Y.—Long v. Mumane Associates, Inc., 416 
N.Y.S.2d 413, 68 A.D,2d 166, app. dism. 399 
N.E2d 951, 48 N.Y.2d 776,423 N.Y.S.2d 921 and 
399 N.E.2d 955, 48 N.Y.2d 607, 423 N.Y.S.2d 
1025. 

37.5. La.—Boyer v. Johnson, 360 So.2d 1164, on 
remand 366 So,2d 192, writ den. 367 So.2d 1185. 

Tex.—^Lewie Montgomery Trucking Co. v. Southern 
Pac. Co., Civ.App., 439 S.W.2d 691, err. ref. no 
rev. err. 

37.10. La.—^Boyer v. Johnson, 360 So.2d 1164, on 
remand 366 So.2d 192, writ den. 367 So.2d 1185. 


NEGLIGENCE §19(3) 
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N.Y.—Petosa v. City of New York, 383 N.Y.S.2d 397, 
52 A.D.2d 919. 

38. U.S.—Burran v. Dambold, C.A.N.M., 422 F.2d 
133. 

Ariz.—CJ.S. cited in HaU v. Mertz, 480 P.2d 361, 363, 
14 Ariz.App. 24. 

CJolo.—Cisneros v. Laurita, App., 534 P.2d 801. 

Fla.—Concord Florida, Inc. v. Lewin, App. 341 So2d 
242. 

Ga.—Grubbs v. Duskin, 162 S.E2d 762, 118 Ga,App. 
82—^Northwestern Mut. Life Ins. Co. v. McGivcm, 
208 S.E.2d 258, 132 Ga.App. 297. 

Iowa—CJ,S. cited in Hedges v. Conder, 166 N.W.2d 
844, 851. 

Ky.—Blue Grass Restaurant Co. v. Franklin, 424 
S.W.2d 594. 

La.—Wright v. Travelers Ins. Co., App., 288 So.2d 374. 

Minn.—Raymond v. Baehr, 163 N.W.2d 51, 282 Minn. 
109, app. after remand 184 N.W.2d 14. 289 Minn. 
24. 

N.C—BeU V. Page, 156 S.E.2d 711, 271 N.C. 396—Pot¬ 
ter v. North Carolina School of Arts, 245 S.E2d 
188, 37 N.C.App. 1. 

Okl.—Foster v. Harding, 426 P.2d 355. 

Tex.—Sheppard v. Judkins, Civ.App., 476 S.W.2d 102, 
err. ref. no rev. err. 

Wash.—Goldfarb v. Wright, App., 463 P.2d 669, 1 
Wash.App. 759. 

Safety ordinance 

U.S.—Burris V. Texaco, Inc., C.A.S.C, 361 F.2d 169. 

Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752. 

Alaska—Northern Lights Motel, Inc. v. Sweaney, 561 
P.2d 1176, reh. 563 P.2d 256. 

Ariz,—Rogers v. Mountain States Tel. & Tel. Co., 412 
P.2d 272, 100 Ariz. 154. 

La.—Jackson v. Beechwood, Inc., App., 180 So.2d 732. 

Neb.—Krehnke v. Farmers Union Co-op. Ass’n, 260 
N.W.2d 601, 199 Neb. 632. 

Wis.—St. Qair v. McDonnell, 145 N.W.2d 773, 32 
Wis.Zd 469—Burke v. Poeschl Bros., Inc., 156 
N.W.2d 378, 38 Wis.2d 225. 

Rule not inflexible 

Colo.—Singleton v. Collins, 574 P.2d 882,40 Colo.App. 
340. 
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39. Conn.—Panaroni v. Johnson, 256 A.2d 246, 158 
Conn. 92. 

N.M.—Anderson v. Welsh, App., 527 P.2d 1079, 86 
N.M. 767. 

S.D.-Weeks v. Prostrollo Sons, Inc., 169 N.W.2d 725, 
84 S.D. 243. 

39.5, m.—GiUette v. Anderson, 282 N.E2d 149, 4 
IU.App.3d 838. 

Or.—Johnson v. Salem Title Co., 425 P.2d 519, 246 Or. 
409. 

Safety ordinance 

D.C.—Myers v. Gaither, App., 232 A.2d 577, remd. 404 
F.2d 216, 131 U.S.App.D.C. 216. 
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41, Fla.—John’s Pass Seafood Co, v. Weber, App., 
369 So.2d 616. 

44.10. Ala.—Robbins v. Voigt, 191 So.2d 212, 280 
Ala, 207. 

45. U.S.—J. Aron and Co., Inc. v. Service Transp. 
Co., D.C.Md., 486 F.Supp. 1070. 

D.C.—McCoy V. Coral Hills Associates, Inc., App., 264 
A.2d 896, stating Maryland law. 

m.—Csalany v. Senesac, 234 N.E.2d 72, 91 mApp.2d 
241. 

La.—Lee v. Louisiana Transit Co., Inc., App. 4 Cir., 
414 So.2d 838. 

Md.—^Paramount Development Corp. v. Hunter, 238 
A.2d 869, 249 Md. 188. 

Mo.—Sands v. R. G. McKclvey Bldg. Co., App., 571 
S.W.2d 726. 
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Utah—Intermountaiii Fanners Ass'n v. Fitzgerald, 574 
P.2d 1162, cert. den. 99 S.Ct 178, 439 U.S. 860. 58 
L.Ed.2d 168. 

W.Va.—Brumfield v. Wofford, 102 S.E2d 103, 143 
W.Va. 332^Vaiideigrift v. Johnson. 206 S.R2d 
515, 157 W.Va, 958. 

Penal statute 

(1) La.—Exnidos v. Miller, App., 346 So.2d 729, 

writ not considered. Sup., 349 So.2d 881. 

Additioiial factors required to estahli^ negli¬ 
gence 

La.—Stephens v. State Through Dept, of Transp. and 
Devkc^pment. App. 2 C3r., 440 ^.2d 920, writ den. 
443Sa2d 1119. 

453. U.S.—Steel V. Downs, C.A.N.D., 438 F.2d 310. 

La.—^&win v. McDonald, App., 286 So.2d 160. 

N.D.—Glatt V. Feist, 156 N.W.2d 819, 28 A.L.R.3d 
1278. 

46. U.S.—Kri^er v. Bausch, CA.Cob., 377 F.2d 
398. 

Nd).—Piper v. Hill, 177 N.W.2d 509, 185 Nd). 568. 

NJ.—Ellis V. Caprice. 233 A.2d 654, 96 N.J.Super. 539. 

Penal statute 

Mass.—^Adamian v. Three Sons, Inc., 233 N.E2d 18, 
353 Mass. 498. 
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47. W.Va.—Brumfield v. Wofford. 102 S.E.2d 103, 
143 W.Va. 332. 

4S. D.C—McCoy v. Coral Hills Associates, Inc., 
Ai^, 264 A-2d 896. 

Mich.—Mills V. A. B. Dick Co., 182 N.W.2d 79. 26 
Mich. App. 164. 

§ 19(5). -ApplicabOity of Stat¬ 

ute or Ordinance 

50. U.S.—Stainless Sted & Metal Mfg. Corp. v, Sacal 
V.I., Inc., D.CPuerto Rico, 452 F.Supp. 1073. 

Idaho—KiniMgr v. Smith, 508 P.2d 1234. 95 Idaho 328. 

La.—Berry v. Aetna Cas. & Sur. Co., App., 240 So.2d 
243, writ ref. 240 So.2d 374, 256 La. 914, app. 
dism. cert den. 91 S.Ct 1255, 401 U.S. 1005, 28 
L.Ed.2d 541. 

Mo.—^Purdy v. Foreman, App., 547 S.W.2d 889. 

Nd>.—Gnbalka v. Anthes’ Estate, 202 N.W.2d 836, 189 
Neb. 385. 

N.Y.^Kajowda v. Irvico Realty CcHrp., 327 N.Y.S.2d 
715, 37 A.D.2d 991. 

Wash.—Lindquist v. Dcngd, 595 P,2d 934, 92 Wash.2d 
257. 

Wis.—Ivy V. Tower Ins. Ca, 145 N.W.2d 214, 32 
Wi8.2d 231. 

Structural Work Act 

nL-^daier V. DeWitt 208 N.E2d 249, 59 IlI,App.2d 
38, ztSL in part and revd. in part Sup., on oth. 
grds. 226 N.E2d 630, 37 fiLTd 273, 

Statute not applicable 

Ga.—MacKenna v. Jordan, 182 S.E2d 550, 123 Ga. 
App. 801. 

N.C—Gwe V. George J. Ball, Inc., 178 S.E2d 237, 10 
N.CAm>. 310, mod. <Mi oth. grds. 182 S.E2d 389, 
279 N.C 192. 

No retroactlTe apidication 

U.S.--Crawford v. Worth, CAJMiss,, 447 F.2d 738. 

Applicability whlioat ambiguity necenary 

UuS.—^ICade Y, National Fad (3as Distnbutkm Corp., 
D.CPa.. 448 F.Supp. 753. 
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51, LLS^—Hysdl v. Iowa PuUtc Service Co., C-A. 
Iowa, 534 F,2d 775, app. after remand 559 F.2d 
468. 

Ark.—Chesser v. King, 428 S.W.2d 633. 

CdL—M^krini v. Havemann, 49 CdJIptr. 795, 240 
CA.2d 570. 

DdU—Wright V. Moffitt, 437 A.2d 554, 

Iowa-41o6eiiau v. Qty of EstherviUe, 199 N.W.2d 125. 


Md.—Omdorff & Spaid, Inc. v. Department of Licens¬ 
ing and Regulation, 359 A.2d 104, 32 Md.App. 
155. 

Mich.—Martin v. Ann Arbor Railroad, 255 N.W.2d 
763, 76 Mich.App. 41. 

Mont.—Pollard v. Todd, 418 P.2d 869, 148 Mont. 171. 

N.J.—Kievics V. Ayars, 358 A.2d 844, 141 N.J.Super. 
511. 

N.Y.—Durham, v. Metropolitan Elec. Protective Ass’n, 
276 N.Y.S.2d 601, 18 N.Y.2d 433, 223 N.E2d 17. 

Jamur Productions C^jrp. v. <^ill, 273 N.Y.S.2d 
348, 51 Misc.2d 501—Consolidated Edison Co. of 
New YotL, Inc. v. T J N Const. Corp., 276 N.Y. 
S.2d 979, 52 Misc.2d 788. 

Tex.—Carter v. William Sommerville and Son, Inc., 584 
S.W.2d 274. 

Wash.—Haslimd v. Gty of Seattle, 547 P.2d 1221, 86 
Wash.2d 607. 

Safe-place statute 

in.—Miller v. DeWitt, 226 N.E.2d 630, 37 I11.2d 273. 

Reckless endangerment 

N.D.—State v. Hanson, 256 N.W.2d 364. 

52. Cal.—Mi^ierini v. Havemann, 49 Cal.Rptr. 795, 
240 C.A.2d 570. 

Or.—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 

Tex.—Parrott v. Garcia, 436 S.W.2d 897. 

Wash.—Wells v. City of Vancouver, 467 P.2d 292, 77 
Wash.2d 800. 

53. U.S.—Swoboda v. U. S., C.A.Fla., 662 F.2d 326, 
reh. den. 668 F.2d 532, cert. den. 102 S.G. 2961, 
457 U.S. 1134, 73 L.Ed.2d 1351. 

Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752. 

Cal.—CJJS. dted in Miglierini v. Havemann, 49 C^. 
Rptr. 795, 797, 240 C.A,2d 570. 

D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 956. 

ni.— Mangan v. F. C. Pilgrim & Co., 336 N.E.2d 374, 
32 Ill.App.3d 563. 

Ky.—Wagers v. Frantz, Inc., 445 S.W,2d 453, app. after 
remand 488 S.W.2d 700. 

Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

Minn.—Petron v. Waldo, 139 N.W.2d 484, 272 Minn. 
513. 

Mo.—Endicott v. St. Rcgjs Inv. Co., 443 S.W.2d 122. 

Or.—Stachniewicz v. Mar-Cam Corp., 488 P.2d 436. 

Tenn.—Bivin v. Southern Oil Service, Inc., 394 S.W.2d 
141, 54 TeniuApp. 678. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W,2d 885. 

Wis.—Fleury v. Wentorf, 262 N.W.2d 68, 82 Wis.2d 
105. 

Statute iqiplicable 

Ky.—Carmichael v. Lexington-Fayette Urban County 
Government, App., 608 S.W.2d 66. 
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54. La.—^Terre Haute Plantation, Inc. v. Louiriana & 
A. Ry. Co., App., 210 So.2d 566, writ ref. 214 
So.2d 164, 252 La. 845. 

NJ.—Krevics v. Ayars, 358 A.2d 844, 141 NJ.Supcr. 
511. 

Impositioii of strict liability not intended 

La.—Berry v. Aetna Cas. & Sur. Co., App., 240 So.2d 
243, writ ref. 240 So.2d 374, 256 La. 914, app. 
dism, cert den. 91 S.Ct 1255, 401 U.S. 1005, 28 
UEd.2d 541. 

Preventing fires, not explosions as purpose 

m.— Ding V, KiBcmcr, 376 N.E2d 266, 17 Ill.Dcc. 267, 
59 BLApp-Sd 1041 

55. Colo.—Hamilton v. Gravinsky, 474 P,2d 185, 28 
Colo.App. 408, mod. on oth. grds., 483 P.2d 385, 
174 Colo. 206. 

Mont^Rauh v. Jensen, 507 P.2d 520, 161 Mont 443. 

TeniL—Bivin v. Southern CKl Service, Inc., 394 S.W.2d 
141, 54 Tenn-App. 678. . 

Wash—Johnson v. Mobile Crane Co., 463 250, 1 

WashApp. 642. 

59. N.C—Gore v. George J. BaU, Inc., 182 S.E2d 
389, 279 N.C 191 
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62. Colo.—Iverson v. Solsbery, App., 641 P.2d 314. 
Minn.—^Thill v. Modem Erecting Co,, 136 N.W.2d 677, 

272 Minn. 217. 

Wis.-Schicker v. Leick, 162 N.W.2d 66, 40 Wis.2d 
295. 

Under Structural Work Act, etc. 

Ill—Miller v. DeWitt, 208 N.E2d 249, $9 Ill.App.2d 
38, affd. in part and revd. in part Sup., on oth. 
grds. 226 N.E.2d 630, 37 I11.2d 273. 

Safe-place statute 

Wis,—Lutcrbach v. Mochon, Schutte, Hackworthy, 
Juerisson, Inc., 267 N.W.2d 13, 84 Wis.2d 1. 

63. Liability shown 

Ga.—Alexander v. Hamick, 237 S.E.2d 221, 142 Ga. 
App. 816. 

64. Ala.—Sims v. Greniewicki, 184 So.2d 157, 43 
Ala. App. 159. 

Ariz.—Hidalgo v. Cochise Ck>unty, 474 P.2d 34, 13 
Ariz.App. 27. 

Cal.—Crain v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. 

Conn.—Coughlin v. Peters, 214 A.2d 127, 153 C^nn. 
99. 

Del.—Brown v. Robyn Realty Ck)., Super., 367 A.2d 
183. 

Fla.—^Florida Freight Terminals, Inc. v. Cabanas, App., 
354 So.2d 1222. 

ni._Warchol v. Gty of Chicago, 393 N.E.2d 725, 30 
IllDec. 689, 75 Ill.App.3d 289. 

La.—General Credit Plan, Inc. v. Pearson, App., 341 
So.2d 1238, writ den.. Sup., 343 So.2d 201. 

Md.—CJJS. dted in Patten v. Logemann Bros. Co., 283 
A.2d 567, 569, 263 Md. 364. 

Minn.—Jacobs v. Draper, 142 N.W.2d 628, 274 Minn. 

110 . 

N.Y.—Boraski v. Backer, 299 N.Y.S.2d 335, 32 A.D.2d 
577—Chester Litho, Inc. v. Palisades Interstate 
Park Commission, 305 N.Y.S.2d 682, 33 A.D.2d 
202 . 

N.C.—Lindstrom v. Chesnutt, 189 SJE.2d 749, 15 N.C. 

App. 15, cert. den. 191 S.E.2d 361, 281 N.C 757. 
Wash.. — ^Wclls V. City of Vancouver, 467 P.2d 292, 77 
Wash.2d 800. 

Wis.—Blanchard v. Terpstra, 155 N.W.2d 156, 37 
Wis.2d 292. 

Action or defense 

Tenn.—London v. Stepp, 405 S.W.2d 598, 56 Tenn. 
App. 161. 
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65. U.S.—^Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752—Ward v. McDan Dav Leasing Corp., 
D.C.Pa., 340 F.Supp. 86, affd., C.A., 485 F.2d 
678, 679. 

C^.— CJ'S. dted in Miglierini v. Havemann, 49 Cal. 
Rptr. 795, 797, 240 C.A.2d 570—Olsen v. McGilli- 
coddy, 93 Cal.Rptr. 530, 15 C.A.3d 897—Cappa v. 
Oscar C Holmes, Inc., 102 Cal.Rptr. 207, 25 
C.A.3d 978. 

Conn.—Wright v. Brown, 356 A.2d 176,167 Conn. 464. 
Fla.^Baldridge v. Hatcher, App., 266 So.2d 112. 
Ind.—CJ.S. dted in Sheridan v. Siuda, 276 N.E.2d 883, 
889, 150 IndApp. 395. 

La.—^Kempff v. B. E King & Sons, Inc., App., 222 
So.2d 921. 

Minn.—ThiU v. Modem Erecting Co., 136 N.W.2d 677, 
272 Minn. 217—Petron v. Waldo, 139 N.W.2d 484, 
272 Minn. 513—Zerby v. Warren, 210 N.W.2d 58, 
297 Minn. 134. 

Mo.—Moore v. Riley, 487 S.W.2d 555—Hartenbach v. 

Johnson, App., 628 S.W.2d 684. 

NJ.—^McCarthy v. National Ass’n for StO(^ Car Auto 
Racing, Inc., 209 A.2d 668, 87 RJ.Super. 442, affd. 
218 A.2d 871, 90 N.J.Super. 574, affd. 226 A.2d 
713, 48 NJ. 539. 

N.M.^itzge«ad“ V. Valdez, 427 P.2d 655, 77 N.M. 
769. 

N.Y.—Myer v. Shields A Co., 267 N.Y.S.2d 872, 25 
A.D.2d 126. 
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Or.—Stachniewicz v. Mar-Cam Corp., 488 P.2d 436, 
259 Or. 583. 

Tenn.—Bivin v. Southern Oil Service, Inc., 394 S.W.2d 
141, 54 Tenn.App. 678. 

Tex.—Lansing v. Allen, Civ.App., 586 S.W.2d 219. 

Va.—Smith v. Virginia Transit Co., 417 S.E.2d 110, 206 
Va. 951—Butler v. Frieden, 158 S.E.2d 121, 208 
Va. 352. 

Wash.—Morgan v. State. 430 P.2d 947, 71 Wash.2d 
826. 

Wis.—Schroeder v. Northern States Power Co., 176 
N.W.2d 336, 46 Wis.2d 637. 

Employers’ liability act 

(1) Or.—Bassick v. Portland General Elec. Co., 426 

P.2d 450, 246 Or. 498. 

Structural Work Act, etc. 

Ill.—Miller v. DeWitt, 208 N.E.2d 249, 59 Ill.App.2d 
38, afFd. in part and revd. in part Sup., on oth. 
grds. 226 N.E.2d 630, 37 I11.2d 273. 

Criminal statute 

Iowa—^Davis v. Crook, 261 N.W.2d 500. 

Tex.—Murray v. O & A Exp., Inc., 630 S.W.2d 633. 
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66. Fla.—Seaboard Coast Line R.R. Co. v. deJesus, 
App,, 266 So.2d 108, cert. ques. ans. and revd. on 
oth. grds., Sup., 281 So.2d 198. 

68. Iowa—Crane v. Cedar Rapids & I.C. Ry. Co., 160 
N.W.2d 838, gr. 89 S.Ct. 692, 393 U.S. 1047, 21 
L.Ed.2d 690, affd. 89 S.Ct. 1706, 395 U.S. 164, 23 
L.Ed.2d 176. 

71. U.S.—Karlson v. 305 East 43rd St. Corp., C.A. 
N.Y., 370 F.2d 467, cert. den. 87 S.a. 1690, 387 
U.S. 905, 18 L.Ed.2d 625. 

75. U.S.—Manning v. M/V “Sea Road”, C.A.Fla., 
417 F.2d 603. 

Del.—Schwartzman v. Weiner, Super., 319 A.2d 48. 

N.J.—McCarthy v. National Ass’n for Stock Car Auto 
Racing, Inc., 209 A.2d 668, 87 N.J.Super. 442, 
aflfd., 218 A.2d 871, 90 N.J.Super. 574, affd. 226 
A.2d 713, 48 N.J. 539. 

N.Y.—Dean v. Baumann, 332 N.Y.S.2d 665, 39 A.D.2d 
138. 

Or.—Bob Godfrey Pontiac, Inc. v. Roloff, 630 P.2d 840, 
291 Or. 318. 

page 637 

79. U.S. —Kaczmarek v. Mesta Mach. Co., C.A.Pa., 
463 F.2d 675. 

Colo.—Quintano v. Industrial Commission, 485 P.2d 
733, 29 Colo.App. 319, affd., 495 P.2d 1137, 178 
Colo. 131. 

81. Statute inapplicable to public entities 

Cal.—^Delta Farms Reclamation Dist. No. 2028 v. Supe¬ 
rior Court of San Joaquin County, 190 Cal.Rptr. 
494, 660 P.2d 1168, 33 C3d 699, cert. den. 104 
S.Ct. 277, 464 U.S. 915, 78 L.Ed.2d 257, disapprov¬ 
ing English v. Marin Mun. Water Dist., 136 Cal. 
Rptr. 224, 66 C.A.3d 725, Gerkin v, Santa Clara 
Valley Water Dist., 157 Cal.Rptr. 612, 95 C.A.3d 
1022, and Moore v. City of Torrance, 166 Cal.Rptr. 
192, 101 C.A.3d 56. 
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84. Ordinance enacted after accident 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75. 

§ 19(8). -Circumstances Excus¬ 

ing Violation of Statute 
or Ordinance 
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93. Idaho—CJJS. quoted in Chard v. Bowen, 427 
P.2d.568, 573, 91 Idaho 521. 

94. U.S.—^Reyes v. Vantage S.S. Co., Inc., C.A.Tex., 
558 F.2d 238, reh. 609 F.2d 140, app. after remand 
672 F.2d 556. 

Idaho—CJ.S. cited in Werth v. Tromberg, 409 P.2d 
421, 425, 90 Idaho 204. 


Ind.—^Jenkins v. City of Fort Wayne, 210 N.E2d 390, 
139 Ind.App. 1, reh. den. 212 N.E.2d 916, 139 
Ind. App. 1. 

Mo.—Schlcgel V. Knoll. 427 S.W.2d 480. 

Or.—^Ainsworth v. Deutschman, 446 P.2d 187, 251 Or. 
596. 

Tex.—Impson v. Structural Metals, Inc., 487 S.W.2d 
694, on remand 489 S.W.2d 740. 

Utah—Klafta v. Smith, 404 P.2d 659, 17 Utah 3d 65. 

Emergency 

(1) Wash.—^Bowen v. Baumgardner, 491 P.2d 1301, 6 
Wash.App. 18. 

(2) Tex.—L.M.B. Corp. v. Gurecky, 501 S.W.2d 300. 

83. Infiemt trespasser 

(2) Fencmg of private pools. 

Md.—Osterman v. Peters, 272 A.2d 21, 260 Md. 313. 
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Emergency 

(2) Alaska—Ferrell v, Baxter, 484 P.2d 250. 

94.5. Alaska—Ferrell v. Baxter, 484 P.2d 250. 

Nev.—Gordon v. Hurtado, 609 P.2d 327, 96 Nev. 375. 

95. Ind.—^Jenkins v. City of Fort Wayne, App., 210 

N.E.2d 390, 139 Ind.App. 1, reh. den. 212 N.E.2d 
916, 139 Ind.App. 1. 

Wash.—Hood v. Williamson, 499 P.2d 68, 7 Wash.App. 
355. 

Impossibility of performance 

(3) Other statements. 

Fla.—I varan Lines, Inc. v. Waicman, App. 3 Dist., 461 
So.2d 123. 

Mo.—Roach v. Lacho, 402 S.W.2d 344. 

97. Nev,—Gordon v. Hurtado, 609 P.2d 327, 96 Nev. 
375. 

2. Or.—Johnson v. Salem Title Co., 425 P.2d 519, 246 
Or. 409. 
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4.5. Cal.—Golden v. Conway, 128 Cal.Rptr. 69, 55 
C.A.3d 948. 

7. Fla.—Henry v. Britt, App., 220 So.2d 917. 

N.M.—Sanchez v. J, Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

7.5. Miss.—^Mississippi Power Co. v. Jones, 369 So.2d 
1381. 

§ 19(9). -Violation of Rule of 

Commission or Board 

7.50. Particular regulations 

Ky.—Louisville Trust Co. v. Nutting, 437 S.W.2d 484. 
N.Y,—Gonzalez v. Concourse Plaza Syndicates, Inc., 
298 N.Y.S.2d 167, 31 A.D.2d 401, app. after re¬ 
mand 324 N.Y.S.2d 962, 37 A.D.2d 822. 

7.55. U.S.—Macey v. U.S., D.C.Alaska, 454 F.Supp. 
684. 

Coim.—Citerella v. United Illuminating Co., 266 A.2d 
382, 158 Conn. 600. 

Ga.—Southern Ry. Co. v. Martin, 188 S,E.2d 819, 125 
Ga.App. 653. 

Tex.—Sheppard v. Judkins, Civ,App., 476 S.W.2d 102, 
err. rrf. no rev. err v. Phillips Petroleum Co., 
Civ.App., 492 S.W.2d 667, err. ref. no rev. err. 

Safety order 

Cal.—Short v. State Compensation Ins. Fund, 125 Cal. 
Rptr. 15, 52 C.A.3d 104. 

Mandatory or sn^ested standard of care as test 

Cal.—^Diamond v. Grow, 52 Cal.Rptr. 265, 243 CA.2d 
396. 

Administratiye r^ulation adopted as defining 
standard of conduct of reasonable man 
Iowa—CJS. dted in Jorgensen v, Horton, 206 N.W.2d 
100 , 102 . 

Tex.—Southern Pac. Co. v. Castro, 493 S.W.2d 491. 
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8 . Tex.—Continental CHI Co. v. Simpson, CHv.App., 

604 S.W.2d 530, err. ref. no rev. err. 
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9. U.S.—Rucker v. Wabash R. Co., C.A.ni., 418 F.2d 

146. 

Neb.—Simon v. Omaha Public Power Dist., 202 
N.W.2d 157, 189 Neb. 183. 

Nev.—Price v. Sinnott, 460 P.2d 837, 85 Nev. 600, affd. 
517 P.2d 1006, 90 Nev. 5. 

N.Y.—Chester Litho, Inc. v. Palisades Interstate Park 
Commission, 305 N.Y.S.2d 682, 33 A.D,2d 202. 

9.5. Mo.—Streeter v. Hundley, 580 S.W.2d 283. 
Tex,—Continental Oil Co. v. Simpson, 604 S.W.2d 530, 
err. ref. n.r.e. 

There is a clear demarcation be¬ 
tween the legal effect of a violation of 
a rule promulgated under a statute 
and a violation of a substantive provi¬ 
sion of the statute.®-^^ 

9.15. N.Y.—Corbett v. Brown, 299 N.Y.S.2d 219, 32 
A.D.2d 27. 

§ 20. False Statements 

9.50. U.S.—Serino v. Dun & Bradstreet, Inc., D.C. 
S.C., 267 F.Supp. 396. 

Ariz.—CJJS. quoted at length in Arizona Title Ins. & 
Trust Co. V. O’Malley Lumber Co., 484 P.2d 639, 
644, 14 Ariz.App. 486. 

N.Y.—Chester Litho, Inc. v. Palisades Interstate Park 
Commission, 305 N.Y.S.2d 682, 33 A.D.2d 202— 
Dorsey Products Corp. v. U.S. Rubber Co., 251 
N.Y.S.2d 311, 21 A.D.2d 866, affd. 212 N.E.2d 
435, 16 N.Y.2d 925, 264 N.Y.S.2d 917. 

Exception exists, etc. 

N.Y.—Dorsey Products Corp. v. U.S. Rubber Co., 251 
N.Y.S.2d 311, 21 A.D.2d 866, affd. 212 N,E.2d 
435, 16 N.Y.2d 925, 264 N.Y.S.2d 917. 

10. U.S.—C J.S. quoted at length in Lesser v. William 
Holliday Cord Associates, Inc., C.A.Mo., 349 F.2d 
490, 493—Fischer Const. Co. v. Fireman’s Fund 
Ins. Co., C.A.Okl., 420 F.2d 271—First Nat. 
Bank, Henrietta v. Small Business Administration, 
CA.Tex., 429 F.2d 280. 

CJ.S. quoted in Falls Sand Sc Gravel Co. v. 
Western Concrete, Inc., D.C.Mont., 270 F.Supp. 
495, 500. 

Miss.—CJ.S quoted at length in Delta Const. Co. of 
Jackson v. Mississippi Gas Co., 183 So.2d 186, 188, 
254 Miss. 901. 

N.Y.—White v. Liberty Mut. Ins. Co., 309 N.Y.S.2d 
819, 62 Misc.2d 795. 

Tex.—Susscr Petroleum Co. v. Latina Oil Corp., Civ. 
App., 574 S.W.2d 830. 

Objections to misrepresentation held not waived 

U.S.—Hartwell Corp. v. Bumb, C.A.Cal., 345 F.2d 453, 
13 A.L.R.3d 868, cert. den. 86 S.a. 182, 382 U.S. 
891, 15 L.Ed.2d 148. 

Deceit as not basis for recovery 

(2) U.S.—Hartwell Corp. v. Bumb, C.A.Cal., 345 
F.2d 453, 13 A.L.R.3d 868, cert. den. 86 S.a. 182, 382 
U.S. 891, 15 LEd.2d 148. 

Malicious words 

(3) Other instances. 

U.S.—Glam v. Advertising Publications, Inc., D.C. 
N.Y., 251 F.Supp. 889. 

Statements preventing insurance 

(3) Other statements. 

N.Y.—Cavallo v. Metropolitan Life Ins. Co., 262 N.Y. 
S.2d 618, 47 Misc.2d 247. Affd. 312 N.Y.S.2d 438, 
34 A.D.2d 682. 

Specific applicability to business transactions 
U.S.—^Falls Sand & Gravel Co. v. Western Concrete, 
Inc., D.C.Mont., 270 F.Supp. 495. 

Coverage under hospitalization plan 

Md.—^Local 75 United Furniture Workers of America, 
AFL-CIO V. Regiec, 311 A2d 456, 19 Md.App. 
406. 
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12.10. U.S.—First Nat. Bank, Hennetta v. Small 
Business Administration, C.A.Tex., 429 F.2d 280. 

N.Y.—Dorsey Products Corp. v, U.S, Rubber Co., 251 
N.Y.S.2d 311. 21 A.D.2d 866, affd. 212 N.E.2d 
435, 16 N.Y.2d 925, 264 N.Y.S.2d 917. 

12. U.S.— CJJS. quoted at in Falls Sand & 
Gravel Co. v. Western Concrete, Inc., D.C.Mont., 
270 F.Supp. 495, 500. 

Mass.—Anthony v. Vaughan, 255 N.E.2d 602, 356 
Maas. 673. 

N.M.—Stotlar v. Hester, App., 582 P,2d 403, 92 N.W. 
26, cert. den. 585 P.2d 324, 92 N.M. 180. 
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13. Baakrnpt corporation’s trustee in bank- 
rnptcy» etc, 

U.S.—Hartwell Corp. v. Bumb, C.A.Cal., 345 F.2d 453, 
13 A.L.R.3d 868. cert. den. 86 SO. 182, 382 U.S. 
891, 15 L.Ed.2d 148. 

15. Md.—Dcimarva Drilling Co., Inc. v. Tuckahoe 
Shopping Center, Inc., 302 A.2d 37, 268 Md. 417. 

N.Y,—White V. Guarente. 372 N.E.2d 315, 43 N.Y.2d 
356, 401 N.Y.S.2d 474. 

Vt.—Thurbcr v. Russ Smith, Inc., 260 A.2d 390, 128 
Vt. 216. 

Distributor held not entitled to rely on manu- 
foctnreris statements 

N.Y.—Dorsey Products Corp. v. U.S. Rubber Co., 251 
N.Y.S.2d 311, 21 A.D.2d 866, affd. 212 N.E.2d 
435, 16 N.Y.2d 925, 264 N.Y.S.2d 917. 

17. * N.H.—Sargent v. Janvrin, 242 A.2d 73, 109 N.H. 
66 . 

N.M.—Eldridgc v. Salazar. 464 P.2d 547, 81 N.M. 128. 
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19^. Md.—Martens Chevrolet, Inc. v. Seney, 439 
A.2d 534, 292 Md. 328, overruling Delmaiva I>rill 
Co. V. Tucitehoe, 268 Md. 417, 302 A.2d 37. 

Not apidicable to parties dealing at arm’s len^ 
in commercial setting 

Or.—Western Energy, Inc. v. Georgia-Pacific Corp., 
637 P.2d 223, 55 Or.App. 138, stating Looisana 
law. 

20. UJS. — ^Hartwell Corp. v. Bumb, C.A.Cal., 345 
R2d 453, 13 A.LR.3d 868, cert. den. 86 S.Q. 182, 
382 U.S. 891, 15 L.Ed.2d 148. 

5 21. Mere Accident or Act of God 

22, Ga.—Stone’s Independent Oil Distributors v, Bail¬ 
ey, 176 S.E.2d 613, 122 Ga.App. 294. 

22.5. R.r.— Camaras v. Moran, 219 A.2d 487, 100 
R.I. 717. 

23. R.I.—Camaras v. Moran, 219 A.2d 487, 100 R.I. 
717. 

23.5. Ga.—Davenport v. Little, 208 S.E.2d 179, 132 
GaApp. 391. 
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29, Ind.—Adkins v. Elvard, 294 N.E.2d 160, 155 
Ind.App. 672. 

29.5. Ga.—Gordon v. Gordon, 211 S.E.2d 374> 133 
Oa.App. 520. 

Sltrict sense 

(1) In negligence cases, driense of acddent is to be 

confined to its strict sense as an occurrence which takes 

id^ce m absence of n^geiute and for which no one 

would be liable. 

Ga.—Chadwick v. Miller, 312 S.E.2d 835, 169 Ga.App. 
338 (overruling Eddleman v. Askew, 50 GA.App. 
54<X. 179 S.E 247, Baggett v. Jackson, 79 Ga.App. 
460, 54 S.E.2d 146 Boatright v. Sos^ee, 108 Ga. 
App. 19, 132 S.E.2d 155 Palmore v. Stapleton, 157 
GtuApp. 691, 278 S.E.2d 476, Lynch v. Broom, 158 
Oa.App. 52. 279 S.E.2d 302 Elder v. Marta, 160 
Oa.A^. 78, 286 S.E2d 315 and Garrett v. Bran- 
nen, 164 Ga.App. 10, 296 S.E2d 205). 


For which no one would be liable 

Ga.—Horn Companies v, Batchelor, 321 S.E.2d 399, 
171 Ga.App. 838. 

30.5. Ga.—CJfJS. quoted in Teppcnpaw v. Blaylock, 
191 S.E.2d 466, 469, 126 Ga.App. 576—Guthrie v. 
Boose, 213 S.E.2d 924, 134 Ga.App. 282. 

Ga.—CJ.S. quoted in Smith v, Poteet, 195 S.E.2d 213, 
218, 127 Ga.App. 735, 63 A.L.R.3d 1243—CJfJS. 
qntoed in Byron v. Felker, 224 S.E.2d 72, 75, 137 
Ga.App. 400. 

Since the pnblicatioii of the boand volume, the case of 
Boatright V. Sosebee, 132 S.E.2d 155, 108 Ga.App. 19, 
and certain other decisions, have been overruled the 
court holding that to extent they approve broad defini¬ 
tion of accident whereby that defense is raised solely by 
evidence that asserted negligence of another, whether or 
not party to suit, was proximate cause of injuries, 
sustained by plaintiff. 

Ga.—Chadwick v. Miller, 312 S.E.2d 835, 169 Ga.App. 
338. 
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33. Ga.—Zayre of Georgia, Inc. v, Haynes, 213 
S.E2d 163, 134 Ga.App. 15. 

Not true defense 

U.S.—Petition of M/V Elaine Jones, C.A.Miss., 480 
F.2d 11, op. am. on oth. grds. 513 F.2d 911, cert, 
den. 96 S.Ct, 71, two cases, 423 U.S, 840, 46 
L.Ed.2d 60. 

35. Ala.—Bradford v. Stanley, 355 So.2d 328. 

Tenn.—Butts v. City of South Fulton, App., 565 S.W.2d 

879. 

36. Fla.—CJ.S. quoted at length in Retty v. Troy, 
App., 188 $o.2d 568, 572, 573. 

Me.—George v, Guerette, 306 A.2d 138. 

36.10. Ga.—Gilbert v. Parks. 231 S.E2d 391, 140 
Ga.App. 550, 

Utah—Woodhouse v. Johnson, 436 P.2d 442, 20 Utah 
2d 210. 

36.15. U.S.—Lowry v. A/S D/S Svendborg, C.A.Pa., 
396 F.2d 850. 

Ga,—Ware v. Alston. 145 S.E.2d 721, 112 Ga.App. 62T 

Idaho—Stobie v. Potlatch Forests, Inc., 518 P.2d 1, 95 
Idaho 666, 

Kan.—Curby v. Ulysses Irr. Pipe Co., 464 P.2d 245, 
204 Kan. 456. 

Sudden emergency distinguished 

Wash.—Seholm v. Hamilton, 419 P.2d 328, 69 Wash.2d 
604. 

37. U.S.—Wright v. Redman Mobile Homes, Inc., 
C.A,Ga., 541 F.2d 1096. 

OkL—Bennett v. Morris Farrar Truck Co., App., 520 
P.2d 705, 

Tex.—McLeioy, v. Stocker, Qv.App., 505 S.W.2d 615. 

Va.—Holbert v. Evans, 163 S,E.2d 187, 209 Va. 210, 

Similar definitions 

(4) Wash.—Woodiwiss v. Rise, 471 P.2d 124, 3 

Wash.App. 5. 

Exceptional foresight, skill or care 
(I) Fla.-Retty v. Troy, App., 188 So.2d 568. 
Distinction between "avoidable acddent” and 
'^unavoidable acddent,” etc. 

Fla.—Retty v. Troy, App., 188 So.2d 56?. 

38. Ga.—HoUingswcMth v. Thoma^ 250 S.E.2d 791, 
148 Ga.App. 38. 

OkL—^Video Independent Theatres, Inc. v. Cooper, 421 
P.2d 833, 26 A;L.E3d 1308. 
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38.10. N.Y.—Carvel v. Underwood, 273 N.Y.S.2d 
918, 51 Misa2d 863. 

Wash.—Seholm v. Hamilton, 419 P,2d 328, 69 Wash.2d 
604. 

38.15. Idaho—Schaub v. Linehan, 442 P.2d 742, 92 
Idaho 332. 

Tex.^—Schiller v. Lewis, CSvApp., 451 S.W.2d 544. 
Va.—Holbert v. Evans, 163 S.E2d 187, 209 Va. 210. 
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38.20. Idaho—Schaub v, Linehan, 442 P.2d 742, 92 
Idaho 332. 

Ky.—Howard v. Howard, App., 607 S.W.2d 119. 

Minn.—Lund v. Connolly, 145 N.W.2d 422, 275 Minn. 
127. 

Ohio—Grindell v. Huber, 275 N.E.2d 614, 28 Ohio 
St.2d 71. 

OkL—Bennett v. Morris Farrar Truck Co., App., 520 
P.2d 705. 

40. D.C.—Watts V. Smith, App., 226 A.2d 160. 

(2) Other matters. 

Idaho—Stoddard v. Nelson, 581 P.2d 339, 99 Idaho 
293. 

Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616. 

N.Y.—Carvel v. Underwood, 273 N.Y.S.2d 918, 51 
Misc.2d 863. 

Accident arising from source other than negli¬ 
gence, etc. 

Fla.—Retty v. Troy, App., 188 So.2d 568. 

41.5. Idaho—CJfJS. cited in Schaub v. Linehan, 442 
P,2d 742, 744, 92 Idaho 332. 
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42. U.S.—Morrison v. Sudduth, C.A.Tex., 546 F.2d 
1231. 

Ky.—C.J.S. cited in Bryant v. Conrad, 420 S.W.2d 666, 
669. 

OkL—Video Independent Theaters, Inc. v. Cooper, 421 
P.2d 833, 26 A.L.R.3d 1308. 

W.Va.—BoUing v. Clay, 144 S.E.2d 682, 150 W.Va. 
249. 

42.10. Fla.—Retty v. Troy, App., 188 So.2d 568. 

Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616. 
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45. S.D.—C.J.E cited in Herman v. Spiegler, 145 
N.W.2d 916, 918, 82 S.D. 339. 

Tex.—Foremost Daines, Inc. v. McClung, Civ,App., 
421 S.W.2d 178, err. ref. no rev. err. 

Unavoidable accident is only an ele¬ 
ment of an individuars negligence,**^*^ 

45.5. Minn.—Holten v. Parker, 224 N.W.2d 139, 302 
Minn. 167. 

46. R.I.-Camaras v. Moran, 219 A.2d 487, 100 R.I. 
717. 

47.55, Unavoidable accident abolished as defense see 
infra § 181. 
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47.65. U.S.—Fischbach & Moore Intern. Corp. v. 
Crane Barge R 14, D.C.Md., 476 F.Supp. 282, 
affd., C.A., 632 F.2d 1123. 

Ill.—Gray v. Schottmillcr, 310 N.E2d 750, 18 HI. 
App.3d 812. 

Utah—Anderton v. Montgomery, 607 P.2d 828. 

Concept should npt be abandoned because it unduly 

favors defense. 

N.M.—Flanary v. Transport Trucking Stop, App., 438 
P.2d 637, 78 N.M. 19i. 

48. Fla.—Retty v. Troy, App., 188 So.2d 568. 

La.-^Seals v. Morris, 410 So.2d 715, on remand, App. 1 
Cir., 423 So.2d 652, writ gr^ in part. Sup., 433 
So.2d 686. 

“The law does not impose,” etc. 

Fla.—Retty v. Troy, App,, 188 So.2d 568. 

50. Idaho—Messmer v. Ker, 524 P.2d 536, 96 Idaho 
75. 

Doctrine not favored 

W.Va.—Cook v. Harris, 225 S.E2d 676, 159 W.Va. 641. 
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57. U.S.—Middaugh v. U;S., D.CWyo., 293 F.Supp. 
977. 

Ala.—West Bros., Inc. v. Resource Management Ser¬ 
vice, Inc., 214 So.2d 431, 283 Ala. 78. 

Colo.—Wilson V. Calder, App., 518 P.2d 952. 

D.C—Watts V. Smith, App., 226 A.2d 160. 
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N.C.—CJT^. quoted in Olan Mills, Inc. of Tenn. v. 
Cannon Aircraft Executive Terminal, Inc., 160 
S.E.2d 735, 740, 273 N.C 519, 43 A.L.R.3d 591. 
Pa.—Rohr v. Logan, 52 Del.Co. 324, aff. 213 A.2d 166, 
206 Pa.Super. 232. 

Wyo.—CJ,S. cited in Sky Aviation Corp. v. Colt, 475 
P.2d 301, 304, 44 A.L.R.3d 854. 
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57.5, Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 
301, 44 A.L.R.3d 854. 

Similar definition 

Kan.—Lee v. Mobil OU Corp., 452 P.2d 857, 203 Kan. 
72—Huebert v. Federal Pac. Elec. Co., 494 P.2d 
1210, 208 Kan. 720. 

“Act of God” not shown 

N.Y.—Oakes v. Mannigan, 436 N.Y.S.2d 165, *107 
Misc.2d 926. 

57.10. La.—Loescher v. Parr, 324 So.2d 441. 

N.C.—Olan Mills, Inc. of Tenn. v. Cannon Aircraft 
Executive Terminal, Inc., 160 S.E.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591. 

58. Alaska—^Widmyer v. Southeast Skyways, Inc., 584 
P.2d 1. 

N.M.—Trotter v. Callens, App., 546 P.2d 867, 89 N.M. 

19, cert. den. 549 P,2d 285, 89 N.M. 207. 

N.C.—Olan Mills, Inc. of Tenn. v. Cannon Aircraft 
Executive Terminal, Inc., 160 S.E.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591. 

Wyo.—Wheatland I^. Dist. v. McGuire, 537 P.2d 1128, 
gr. in part 552 P.2d 1115, reh. 562 P.2d 287. 
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64. Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 
44 A.L.R.3d 854. 

71. Minn.—Vanden Broucke v. Lyon County, 222 
N.W.2d 792. 

Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 44 
A.L.R.3d 854. , 

72. Mass.—L. G. Balfour Co. v. Ablondi & Boynton 
Corp., 338 N.E.2d 841, 3 Mass.App. 658. 

N.C.—Olan Mills, Inc. of Tenn. v. Cannon Aircraft 
Executive Terminal, Inc., 160 S.E.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591. 
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77. Ind.—Childs v. Rayburn, 346 N.E.2d 655, 169 
Ind.App. 147. 

N.C.—Jenkins v. Helgren, 217 S.E.2d 120, 26 N.C.App. 
653. 

§ 22. Miscellaneous 

Failure to list sex of horse in claiming race 

78. N.Y.—Brodsky v. Nerud, 414 N.Y.S.2d 38, 68 
A.D.2d 876. 

page 656 

79. D.C—Frank M. Dorsey & Sons, Inc, v. Frish- 
man, D.C., 291 F.Supp. 794.. 

Hawaii—Kapahua v. Hawaiian Ins. & Guaranty Co., 
447 P.2d 669, 50 Haw. 644. 

Tex.-Tibbits v. Crowell, Qv.App., 434 S.W.2d 919. 
Wash.—Douglas v. Bussabarger, 438 P.2d 829, 73 
Wash.2d 476. 

The violation of a private rule or 
regulation or safety code is not con¬ 
sidered to be negligence per se.^’-^ 

79.5, Kan.—Klaus v. Goetz, 505 P.2d 726, 211 Kan. 
126. 

Priyate safety code 

lowa-^orgensen v. Horton, 206 N.W.2d 100. 


§ 63(1). Classification and Status in 
General 
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85. Colo.—Husser v. School Dist. No. 11 in El Paso 
County, 413 P.2d 906, 159 Colo. 590. 

Ga.—Brooks v, Logan, 213 S.E.2d 916, 134 Ga.App. 
226. 

Ind.—Fort Wayne Nat. Bank v. Doctor, 272 N.E.2d 
876, 149 Ind.App. 365. 

Kan.—Zuther v. Schild, 581 P.2d 385, 224 Kan. 528. 

N.Y.—Merrick v. Murphy, 371 N.Y.S.2d 97, 83 
Misc.2d 39. 

Tex.—Rosas v. Buddies Food Store, 518 S.W.2d 534. 

Utah—Schulz v. Quintana, 576 P.2d 855. 

86. U.S.—Stephens v. U.S., D.C.Ill, 472 F.Supp. 998. 

Ala.—Hickey v. Charlton, 335 So.2d 389. 

Idaho—^Rehwalt v. American Falls Reservoir Dist. No. 
2, 550 P.2d 137, 97 Idaho 634. 

Ill.—Gartley v. Chicago Housing Authority, 329 N.E.2d 
252, 28 Ill.App.3d 705. 

Md.—Bramble v. Thompson, 287 A.2d 265, 264 Md. 
518, 64 A.L.R.3d 1031. 

N.Y.—Di Blasio v. Blake, 368 N.Y.S.2d 72, 48 A.D.2d 
738. 

R.I.—Mariorenzi v. Joseph DiPonte, Inc., 333 A.2d 
127, 114 R.I. 294. 

Tex.—^Arambula v. J. M. Dellinger, Inc., Civ.App., 415 
S.W.2d 456, err. ref. no rev. err. 

87. Fla.—Post v. Lunney, 261 So.2d 146. 

Idaho—Rehwalt v. American Falls Reservoir Dist. No. 
2, 550 P.2d 137, 97 Idaho 634. 

Md.—Bramble v. Thompson, 287 A.2d 265, 264 Md. 
518, 64 A.L.R.3d 1031. 

Pa.—^Jones v. Three Rivers Management Corp., 394 
A.2d 546, 483 Pa. 75. 

Vt—Cameron v. Abatiell, 241 A.2d 310, 127 Vt. 111. 

Distinctions retained 

Idaho—Huyck v. HecIa Mining Co., 612 P.2d 142, 101 
Idaho 299. 

N.D.—Werth v. Ashley Realty Co., 199 N.W.2d 899. 
Status as trespasser^ licensee, or invitee not 
determined by age or mental or physical 
capacity 

Ga.—Montega Corp. v. Grooms, 196 S.E.2d 459, 128 
Ga.App. 333. 

88. Ra.—Post v. Lunney, 261 So.2d 146. 

Ind.—Barbre v. Indianapolis Water Co., App., 400 
N.E.2d 1142. 

Mo.—Pitts V. Fred Weber Contractor, Inc., App., 466 
S.W.2d 124. 

Neb.—Buchanan v. Prickett & Son, Inc., 279 N.W.2d 
855, 203 Neb. 684. 

N.J.—Benedict v. Podwats, 263 A.2d 486, 109 N.J.Su- 
per. 402. 

Pa.—clones v. Three Rivers Management Corp., 394 
A.2d 546, 483 Pa. 75. 

R.I.—Dodge V. Parish of Church of Transfiguration, 
259 A.2d 843, 106 R.I. 342. 

Utah—^Tjas v. Proctor, 591 P.2d 438. 

page 658 

SK). Cal.—Rowland v. Christian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

Carlson v. Ross, 76 Cai.Rptr. 209, 271 C.A.2d 
29—Fitch v. LeBeau, 81 Cal.Rptr. 722, 1 C.A.3d 
320—Beard v. Atchison, T. & S.F. Ry. Co„ 84 
Cal.Rptr. 449, 4 C.A.3d 129. 

Colo.—Markley v. Weissman, App., 491 P.2d 79—Ker- 
by V. Flamingo Club, Inc., 532 P.2d 975, 35 Colo. 
App. 127. 

N.H.—Paquette v. Joyce. 379 A.2d 207, 117 N.H. 832, 
100 AL.R.3d 505. 

91. Alaska—^Webb v. City and Borough of Sitka, 561 
P.2d 731. 

Cal.—Beard v. Atchison, T. & S.F. Ry. Co., 84 Cal. 
Rptr. 449, 4 C.A.3d 129. 

Colo.—Mile High Fence Co. v. Radovich, 489 P.2d 308. 
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Ra.—Camp v. Gulf Counties Gas Co., App., 265 So.2d 
730, cert, den.. Sup., 284 So.2d 691. 

Hawaii—Pickard v. City and County of Honolulu, 452 
P.2d 445, 51 Haw. 134—Gibo v. City and County 
of Honolulu, 459 P.2d 198, 51 Haw. 299. 

Minn.—Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 

Mo.—Heald v. Cox, App., 480 S.W.2d 107. 

N.D.—O’Leary v. Ck)enen, 251 N.W.2d 746. 

Wis.—Lloyd v. S. S. Kresge Co., App., 270 N.W.2d 
423, 85 Wis.2d 296. 

Duty owed to all but trespassers 

U.S.—Powers V. Bethlehem Steel Corp., C.A.Mass., 483 
F.2d 963. 

92. Ga.—Wright v, Shoney’s of Savannah, 233 S.E.2d 
474, 141 Ga.App. 362. 

Determinative factors 

Fla.—Wood V. Camp, 284 So.2d 691. 

95. Wis.—^Antoniewicz v. Reszeynski, 236 N.W.2d 1, 
70 Wis.2d 836. 

In some jurisdictions the common 
law distinctions between licensees and 
invitees are no longer followed; and 
owners and occupiers are held to the 
single duty of exercising reasonable 
care in all circumstances, and general 
principles of reasonable behavior and 
foreseeability are applied.^^-^ 

95.5. U.S.—Smith v. Mill Creek Court, Inc., C.A. 
Colo., 457 F.2d 589. 

Colo.—Mile High Fence Co. v. Radovich, 489 P.2d 308, 
175 C:olo. 537, overruling Lunt v. Post Printing & 
Publishing Co., 48 Colo. 316, 110 P. 203 and Gotch 
V. K. & B. Packing & Provision Co., 93 Colo. 276, 
25 P.2d 719. 

Hurst V. Crowtero Boating Club, Inc., App., 496 
P.2d 1054. 

Mass.—Mounsey v. Ellard, 297 N.E.2d 43, 363 Mass. 
693. 

Nev.—Turpel v. Sayles, 692 P.2d 1290. 

N.Y.—Scurti v. City of New York, 354 N.E.2d 794, 40 
N.Y.2d 433, 387 N.Y.S.2d 55—Basso v. Miller, 352 
N.E.2d 868, 40 N.Y.2d 233, 386 N.Y.S.2d 564. 

Supples v. Canadian Nat. Ry. Co., 386 N.Y.S.2d 
489, 53 A.D.2d 1017. 

Meyer v. State, 403 N,Y.S.2d 420, 92 Misc.2d 
996. 

Tenn.—Hudson v. Gaitan, 675 S.W,2d 699 (abandoning 
Walker v. Williams, 215 Tenn. 195, 384 S.W.2d 
447; Anthony v. Anthony, 60 Tenn-App- 143, 444 
S.W.2d 714 HaU v. Duke, 513 S.W.2d 776; Olsen 
y. Robinson, 496 ,S.W.2d 462; McCormick v. Wa¬ 
ters, 594 S.W.2d 385; Jack M. Bass & Company v. 
Parker, 208 Tenn. 38, 343 S.W.2d 879; Dawson v. 
Sears, Roebuck & Co., 217 Tenn. 72, 394 S.W.2d 
877; Hatcher v. Cantrell, 16 Tenn.App. 544, 65 
S.W.2d 247; American Nat. Bank v. Wolfe, 22 
Tenn.Appi 642, 125 S.W,2d 193; Burroughs Add¬ 
ing Mach. Co. V. Fryor, 132 Tenn. 612, 179 S.W. 
127; Buckeye Ck>tton Oft Co. v. Campagna, 146 
Tenn. 389, 242 S.W. 646). 

Wis.—Antoniewicz v. Reszeynski, 236 N.W.2d 1, 70 
Wis.2d 836. 

Traditional distinctions governing licensees and 
invitees abolished 

Minn.—Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 

To all lawful visitors 

Mass.—Mounsey v. Ellard, 297 N.E.2d 43, 363 Mass. 
693. 

Landowner must act as reasonable man in maintain¬ 
ing his property in reasonably safe condition in view of 
all circumstances, including likelihood of injury to oth¬ 
ers, seriousness of injury, and burden of avoiding risk. 
D.C.—Smith v. Arbaugh’s Restaurant, Inc., C.A., 469 
F.2d 97, 152 U.S.App.D.C. 86, cert. den. 93 S.Ct. 
2774, 412 U.S. 939, 37 L.Ed.2d 399. 
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Whetiier (Hue trespiMser now irreleTant 

N.Y.—Swiff V. RiBin, 387 N.Y.S.2d 166, 54 A.D.2d 
589. 

96. Vt—Cameron v. Abatidl, 241 A.2d 310. 127 Vt. 
111 . 

§ 63(2). Change of Status 

97. Gsu—Hdcombe v. Harris, 237 S.E2d 677. 143 
Ga.App. 173. 

N.C—Andrews v. Taylor, 239 S.E.2d 630, 34 N.CApp. 
706. 

ReqKnisibility of mortgagee 

IK.—^Marcon v. Hist Federal Sav. and Loan Ass’n, 374 
N.E.2d 1028, 16 ALDec. 253, 58 ni.App.3d 811. 

98. Chai^ of status may be chronological or 
^ographkal 

Md.—Macke Laundry Service Co. v. Weber, 298 A.2d 
27, 267 Md. 426, 66 A.L.R.3d 365. 

No loss of invitee status in attempt to stop 
shoplifter 

ni—Jacobona v. Goldberg’s Fashion Forum, 303 
N.E.2d 226, 14 IILApp.3d 710. 

99. Fla.—Concrete Const, Inc., of Lake Worth v. 
Pettersem, 216 So.2d 221. 

§ 63(3). Who Are Trespassers 
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1. Ga.—Crosby v, Savannah Elec. & Power Co., 150 

S.E2d 563, 114 Ga.App. 193—Barber v. Steele, 
211 S.E.2d 133, 133 Ga.App. 290. 

Kan-—Gerchberg v. Loney, 576 P.2d 593, 223 Kan. 
446. 

Ky.~Hardin v. Harris, 507 S.W.2d 17Z 
La.—C.J.S. dted in Sinmoneaux v. Copolymer Rubber 
& Chemical Corp., 189 So.2d 745, 748. 

Payton v. St John, App., 188 So.2d 647. 
Me.--CogswdI V. Warren Bros. Road Co., 229 A.2d 
215. 

Mass.—Monterosso v. Gaudette, 391 N.£.2d 948, 8 
Mass-App. 93. 

Mo.—CJJS. dted in Day v. Mayberry, .^jp., 421 
S.WZd 34, 39. 

2. T«t—Texas Power & Light Co. v. Holder, Civ. 

App., 385 S.W.2d 873, err, ref. no rev. err.. Sup., 
393 S.W2d 821. 

3. Ky.—Dykes v. Alexander, 411 S.W.2d 47. 

Tex.—Texas Power & light Co. v. Holder, Qv.App., 

385 S.W.2d 873, err. ref- no rev. err.. Sup., 393 
S.W.2d 821. 

Wb.—R eddington v. Beefeaters Tables, Inc., 240 
N.W.2d 363,72 Wis.2d 119, mod. on oth. grds. 243 
N.W.2d 401, 72 Wis.2d 119. 

4. U.S.—^Arcement v. Southern Pac. Transp. Co., C.A- 

La., 517 F2d 729. 

La.—^Payton v. St John, App., 188 So.2d 647. 

Nd>.—^Haden v. Hodeenberger & Chambers Co., 228 
N.W.2d 883, 193 Neb. 713. 

Or.—Denton v. L. W. Vail Co., Inc., 541 P.2d 511, 23 
Ch-.Ai^. 28. 

Tejt—T«cas Power & Li^t Co. v. Holder, CSv.App., 
385 S.W,2d 873, err. ref. no rev. err.. Sup., 393 

S.W.2d 821. 

5. Kan.—CJ jS. dted in Morris v. Atchison, T. & S.F. 

Ry. Co., 422 P.2d 92a 928, 198 Kan. 147—CJA 
dted in Frazee v. St. Louis-San Francisco Ry. Co., 
549 P.2d 561, 503, 219 Kan. 661. 

Miss.—^HoSman v. Planters Gin Co., Inc., 358 So.2d 
1008. 

Or.—Rich v. Titc-Knot Pine Mill, 421 P,2d 370, 245 
Or. 185. 

Tex.—Texas Power & Light Co. v. Holder, CSv.App., 
385 S.W.2d 873, err. rrf. no rev. err., Sup., 393 
S.W.2d 821. 
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6. N.D.—Werth v. Ashley Realty Co., 199 N.W.2d 

899. 
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Tex.—^Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref. no rev. err.. Sup., 393 
S.W.2d 821. 

7. Tex.-Texas Power & Light Co. v. Holder, Civ. 

App., 385 S.W.2d 873, err. ref. no rev. err.. Sup., 
393 S.W.2d 821. 

8. Tex.—^Texas Power & Light Co. v. Holder, Qv. 

App., 385 S.W.2d 873, err. ref. no rev. err.. Sup., 
393 S.W.2d 821—Hopkins v. Texas Power & Light 
Co.. Civ.App., 514 S.W.2d 143. 

9. Tex.—Texas Power & Light Co. v. Holder, Civ. 

App., 385 S.W.2d 873, err. ref. no rev. err.. Sup., 
393 S.W.2d 821. 

10. Tex.—^Texas Power & Light Co. v. Holder, Civ. 
App., 385 S.W.2d 873, err. ref. no rev. err., Sup., 
393 S.W.2d 821. 

11. Tex.—^Texas Power & Light Co. v. Holder, Civ. 
App., 385 S.W.2d 873, err. ref. no rev. err.. Sup., 
393 S.W.2d 821. 

Wash.—Winter v. Mackner, 416 P.2d 453, 68 Wash.2d 
943. 

12. Tex.—^Texas Power & Light Co. v. Holder, Civ. 
App., 385 S.W.2d 873, err. rev. no rev. err,. Sup., 
393 S.W.2d 821. 

13. Tex.—Texas Power & Light Co. v. Holder, Gv. 
App., 385 S.W.2d 873, err. rev. no rev. err., Sup., 
393 S.W.2d 821. 

14. Tex.—^Texas Power & Light Co. v. Holder, Civ. 
App., 385 S.W.2d 873, err. ref. no rev. err., Sup., 
393 S.W.2d 821. 

15. Miss.—CJ5. quoted in White v. Mississippi Pow¬ 
er & Light Co., 196 So.2d 343, 349, 30 A.L.R.3d 
754. 

Tex.—Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref. no rev. err.. Sup., 393 
S.W.2d 821. 

16. Cal.—^Rowland v. Christian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

Md.—Fitzgerald v. Montgomery County Bd. of Ed., 336 
A.2d 795, 25 Md.App. 709. 

17. Alaska—McKean v. Hammond, 445 P.2d 679. 
Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 

251. 

Or.—Fitch v. Adler, 627 P.2d 36, 51 Or.App. 845. 
Tex.—Allen v. Riedel, Gv-App., 425 S.W.2d 665. 
Person making social call 
Mo. — ^Natoli V. Johnson, App., 490 S.W.2d 275. 

page 661 

18. U.S.—Machleder v. Diaz, D.C.N.Y., 538 F.Supp. 
1364, (applying New Jersey law). 

HL—Avery v. Moews Seed Com Co., 268 N.E2d 561, 
131 IlLApp.2d 842. 

M<mt—^Bcck V. Sherman Music Co., Inc., 518 P.2d 986, 
164 Mont. 8. 

Tex-—^Murphy v. Lower Neches Val. Authority, Gv. 
App., 529 S.W.2d 816, Revd., on oth. grds.. Sup., 
536 S.W.2d 561. 

20. Or.—Denton v. L.W. Vail Co., Inc., 541 P.2d 511, 
23 Or.App. 28. 

21. Md.—Woodward v. Nen^tein, 377 A.2d 535, 37 
Md.App. 285. 

§ 63(4), -Change of Status of 

Person figured 

24. Kan.—Morris v. Atchison, T. & S.F. Ry Co., 422 
P.2d 920, 198 Kan. 147. 

Or.—Rich v. Tite-Knot Pine MiU, 421.P.2d 370, 245 
Or. 185. 

Wis,—Lloyd v. S. S. Kresge Co., App., 270 N.W.2d 
423, 85 Wis.2d 296. 

25. Term.-Toole v. Levitt, App., 492 S.W.2d 230. 

26. Wash.—Egede-Nissen v. Crystal Mountain, Inc., 
584 P.2d 432, 21 Wash.App. 130, mod. on oth. 
grds. and affd. 606 P.2d 1214, 93 Wash.2d 127. 

27. Md.—Kirby v. Hylton, 443 A.2d 640, 51 Md.App. 
365. 

Pa.—^Bethay v. Philadelphia Housing Authority, 413 
A.2d 710, 271 Pa.Super. 366. 


page 662 

28. U.S.—Silas v. Bowen, D.C.S.C., 277 F.Supp. 314. 

30. Ala.—^Earnest v. Regent Pool, Inc., 257 So.2d 313, 
288 Ala. 63. 

Mims V. Brown, Civ., 275 So.2d 159, 49 Ala. 
App. 643. 

Fla.—Libby v. West Coast Rock Co., Inc., App., 308 
So.2d 602. 

§ 63(6). -Trespassers Distin¬ 

guished from Other Per¬ 
sons 

36. Mo.—C.J.S. dted in Brozovich v. Brozovich, 
App., 429 S.W.2d 330, 332. 

§ 63(7). Care Required and Liability 
for Injuries to Trespass¬ 
ers 

40, Ala,—Earnest v. Regent Pool, Inc., 257 So.2d 313, 
288 Ala. 63. 

Ariz.—Norton v. Black, 469 P.2d 101, 12 Ariz.App. 
209, 59 A.L.R.3d 844. 

Fla.—Smith v. Montgomery Ward & Co., App,, 232 
So.2d 195. 

Mo.—C JJS. cited in Brozovich v. Brozovich, App., 429 
S.W.2d 330, 332. 

N.J.—Krevics v. Ayars, 358 A.2d 844, 141 N.J.Super. 
511. 

R.L—Dodge v. Parish of Church of Transfiguration, 
259 A.2d 843, 106 R.L 342. 

Utah—Schulz v, Quintana, 576 P.2d 855. 
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42. U.S.—Missouri-Kansas-Texas R. Co. v. Mathis, 
C.A.Kan., 349 F.2d 897—Chandler v. Massa, C.A. 
Tenn., 415 F.2d 560, cert. den. 90 S.G. 1137, 397 
U.S. 996, 25 L.Ed.2d 404—Coleman v. Associated 
Pipeline Contractors, Inc., C.A.Miss., 444 F.2d 
737—Arcement v. Southern Pac. Transp. Co., 
C.A.La., 517 F.2d 729. 

Ala,—^Tolbert v. Gulsby, 333 So.2d 129. 

Ariz.—Spur Feeding Co. v. Fernandez, 472 P.2d 12, 106 
Ariz. 143, 49 A.L.R.3d 925. 

Hersey v. Salt River Valley Water Users’ Ass’n, 
458 P.2d 525, 10 Ariz.App. 321. 

Ark.—Guthrie v, Tyson Foods, Inc., 685 S.W.2d 164, 
285 Ark. 95. 

Fla.—Johnson v. Williams, App., 192 So.2d 339—^Mon¬ 
ey V. Nochan Const. Co., App., 229 So.2d 15, 

Ga.—Huddle House, Inc. v. Burke, 211 S.E.2d 903, 133 
Ga.App. 643. 

Ill.—Klatt V. Commonwealth Edison Co., 211 N.E.2d 
720, 33 nl.2d 481. 

Ind.—Chicago, S.S. & S.B.R. Co. v. Sagala, App., 221 
N.E.2d 371, 140 Ind.App. 650. 

Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 

La.—^Payton v. St. John, App., 188 So.2d 647. 

Md.—Murray v. Lane. 444 A.2d 1069, 51 Md,App. 597. 

Miss.—West V. Williams, 245 So.2d 591. 

Neb,—^Bosiljevac v. Ready Mixed Concrete Co., 153 
N.W.2d 864, 182 Neb. 199. 

N.Y.—^Rutherford v. N & R Equipment Corp., 301 
N.Y.S.2d 654, 32 A.D.2d 980. - 

N.C—McLamb v. Jones, 209 S.E.2d 854, 23 N.CApp. 
670. 

Or.—Baker v. State Bd. of Higher Ed., 531 P.2d 716, 20 
Or.App. 277, app, after remand 558 P.2d 1247, 28 
Or.App. 53, app. after remand 586 P.2d 114, 37 
Or.App. 87. 

Pa.—Engel v. Friend’s Hospital, 266 A.2d 685, 439 Pa. 
559. 

Tex.—^Hopkins v. Texas Power & Light Co., Qv.App., 
514 S.W.2d 143. 

Va.—Appalachian Power Co. v. LaForce, 201 S.E.2d 
768, 214 Va. 438. 

Wash.—Winter v. Mackner, 416 P.2d 453,’ 68 Wash.2d 
943. 

Wis.—Lloyd v. S. S. Kresge Co., App., 270 N.W.2d 
423, 85 Wis.2d 296. 
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Duty not enlarged by statute 

Me.—Jones v. Billings, 289 A.2d 39. 

Duty not altered by statute 
N.J.—O’Connell v. Forest Hill Field Club. 291 A.2d 
386, 119 NJ.Supcr. 317. 

Not insurer 

Neb.—Davis v. Cunningham, 241 N.W.2d 343, 196 
Neb. 8. 

Statute constitutional 

Cal.—Lostritto v. Southern Pacific Transp. Co., 140 
Cal.Rptr. 905, 73 C.A.3d 737. 
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43. Mass.—Pridgen v. Boston Housing Authority, 308 
N.E.2d 467, 364 Mass. 696, 70 A.L.R.3d 1106. 

48. Del.—^Moran v. Delaware Racing Ass’n, Super., 
218 A.2d 452, 9 Storey 250. 
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49. Mass.—^Pridgen v. Boston Housing Authority, 308 
N.E.2d 467, 364 Mass. 696, 70 A.L.R.3d 1106. 

Reasons for rule 

(4) Other statements. 

Fla.—Hix V. Billen, 284 So.2d 209. 

50. U.S.—^James v. Atchison, T. & S.F. Ry. Co., 
C.A.N.M., 464 F.2d 173. 

Fla.—Wood V. Camp, 284 So.2d 91. 

51. Ga.—Crosby v. Savaimah Elec. & Power Co., 150 
S.E2d 563, 114 Ga.App. 193. 

52. Fla.—^Nunnally v. Miami Herald Pub. Co., App., 
266 So.2d 76. 

57. Mo.—Cunningham v. Hayes, App., 463 S.W,2d 
555. 

58. IlL—Smith v. Goldman, 368 N.E2d 1052, 11 
BLDcc 444, 53 Ill.App.3d 632. 

N.Y,—Scurti v. aty of New York, 354 N.E.2d 794, 40 
N.Y.2d 433, 387 N.Y.S.2d 55. 

Wis.—^Antoniewicz v. Reszcynski, 236 N.W.2d 1, 70 
Wis.2d 836. 
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Under statutory provisions, the duty 
of ordinary care extends to trespass¬ 
ers,although the foreseeability of 
injury, and hence the degree of care 
required of a possessor of land, is in¬ 
fluenced by the likelihood that persons 
will be present on the property at a 
particular time and place.” *® 

593. Cal.—^Beard v. Atchison, T. & S.F. Ry. Co., 84 
Cal-Rptr. 449, 4 CA.3d 129. 

59.10. Cal-—^Bcard v. Atchison, T. & S.F. Ry. Co., 84 
CaLRptr. 449, 4 CA.3d 129. 

The active/passive negligence con¬ 
cept has been discarded as an inflexi¬ 
ble rule.”*' 

59.15. Cal.—Mark v. Pacific Gas & Elec. Co., 101 
Cal.Rptr. 908, 496 P.2d 1276, 7 C.3d 170. 

§ 63(8). -Nature of Property 

Trespassed on 

64. Uo.—CJS. dted in Brozovich v. Brozovich, 
App., 429 S.W.2d 330, 332. 

§ 63(9). -Condition of Premises 

70. Ga.—Ryckeley v. Georgia Power Co., 176 S.E.2d 
493, 122 Ga.App. 107. 
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74. Ariz.—Bamhizet v. Paradise VaBey Unified 
School Dist., 599 P.2d 209, 123 Ariz. 253. 

Fla.—BiUen v. Hix, App., 260 So.2d 284, cert, den., 
Sup., 284 So.2d 209. 


Ga.—Brooks v. Logan, 213 S.E.2d 916, 134 Ga.App. 
226. 

Ky.—Harris v. Cozatt, Inc., 427 S.W.2d 574. 

Mich.—Fries v. Merkl^, 154 N.W.2d 50, 8 Mich.App. 
177. 

Mo.—Foster v. Laba, App., 402 S.W.2d 619. 

N.Y.—Dara v. State, 349 N.Y.S.2d 203. 42 A-D.2d 493. 

Or.—Rich V. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or 185. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071. 

Removal of ice and snow 

ni.—Lansing v. McLean County, 372 N.E2d 822, U 
m.Dcc. 543, 69 IlL2d 562, 97 A.L.R.3d 1. 

page 668 

75. Ill.—Gartley v. Chicago Housing Authority, 329 
N.E.2d 252, 28 Ill.App.3d 705. 

78. N.Y.—Putnam v. Stout, 345 N.E.2d 319, 38 
N.Y.2d 607, 381 N.Y.S.2d 848. 

§ 63(10).-Injuries from 

Particular Conditions 

page 669 

91. Iowa—Champlin v. Walker, 249 N.W.2d 839. 

§ 63(11). --Business or Opera¬ 

tions Conducted on 
Premises 

page 670 

10. Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 
31 Wis.2d 119, 23 A.L.R.3d 1071. 

§ 63(13). -Duty to -4nticipate 

Presence of Trespassers 

page 671 

21. Fla.—Wood v. Camp, 284 So.2d 91. 

Ga.—Perry Bros. Transp. Co. v. Rankin, 172 S.E2d 
154, 120 Ga.App. 798. 

§ 63(14). -Quarding against In¬ 
trusion; Lookout; 

Warning 

25. Kan.—^Frazec v. SL Louis-^an Francisco Ry. Co., 
549 P.2d 561, 219 Kan. 661. 
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33. Iowa—^Appling v. Stuck, 164 N,W,2d 810. 

§ 63(16). -Known Presence of 

Trespasser in Position of 
Danger or Peril 

38. Ga. — Crosby v. Savannah Elec. & Power Co., 150 
S.E.2d 563, 114 Ga.App. 193. 

“Place of danger” construed 

Ill.—Beverly Bank v. Pam Central Co., 315 N.E.2d 
no, 21 Ill.App.3d 77. 

39. Fla.T—Freeman v. HaUevue, Inc., App., 179 So.2d 
859. 

Ga.—^Atlanta Funtown, Inc. v. Crouch, 152 S.E.2d 583, 
114 Ga.App. 702. 

Ill.—^Beverly Bank v. Penn Central Co., 315 N-E2d 
no, 21 m.App.3d 77. 

Iowa—Appling v. Stuck, 164 N.W,2d 810. 

Ky.—Dykes v. Alexander, 411 S.W.2d 47. 

Mass.—CJ.S. cited in Pridgen v. Boston Housing Au¬ 
thority, 308 N.E.2d 467, 474, 364 Mass. 696, 70 
A.L.R.3d 1106. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555— 
Penberthy v. Penberthy, App., 505 S.W.2d 122. 

page 673 

43. Ind.—Surratt v. Petrol, Inc., 312 N.E.2d 487, 160 
Ind.App. 479, reh. den 316 N.E.2d 453, 160 Ind. 


NEGLIGENCE §63(23) 

Page 679 

App. 479—Surratt v. Petrol, Inc., 316 N.E.2d 453, 
160 Ind. App. 479. 

Mo.—CJ'tS. cited in Day v. Mayberry, App., 421 
S.W.2d 34, 39. 

N.M.—Latimer v. Qty of Clovis, 495 P.2d 788, 83 
N.M. 610. 

44. Ind.—Surratt v. Petrol, Inc., 316 N.E2d 453, 160 
IndApp. 479. 
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47. NJ.—Odar v. Chase Manhattan Bank, 351 A-2d 
389, 138 N.J.Super. 464. 

§ 63(18). -Habitual Trespasses; 

Enticement on Land 

53. U.S.—Bennett v. Public Service Co. of New 
Hampshire, C.A.N.H., 542 F.2d 92. 

Duty to warn 

U.S.—Epling v. U.S., C.A.Ariz., 453 F.2d 327. 
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55. in.— Trout v. Bank of Believille, 343 N.E2d 261, 
36 ni.App.3d 83. 

§ 63(20). Act of Owner When Out¬ 
side His Premises 

63. Wyo.—^Timmons v. Reed, 569 P.2d 112. 

§ 63(22). -WUlful or Wanton 

Injury 

page 676 

76. Fla.—Freeman v. HaUevue, Inc., App., 179 So.2d 
859. 

Md.—Sherman v. Suburban Trust Co., 384 A.2d 76, 
282 Md. 238. 

N.Y.—Dara v. State, 349 N.YJS.2d 203,42 A.D.2d 493. 

Pa.—Evans v. Phikddphia Transp, Co., 212 A.2d 440, 
418 Pa. 567. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R-3d 1071. 

Contractor 

Miss.—^McGee v. Charles F. Smith & Sons, Inc., 357 
So.2d 930. 
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81. La,—Rushing v. State Through Louisiana Health 
and Human Resources Administration, App., 381 
So.2d 1250. 

§ 63(23). -Traps, Pitfalls, and 

Harmful Devices 
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86. N.Y.—Pond v. Regis, 270 N.Y.S.2d 121. 25 
A.D.2d 917. 

92. U.S.—Alexander v. Hopkins, D.C,Tcnn-, 433 
F.Supp. 362. 

Fla.—Savignac v. Department of Transp., App., 406 
So.2d 1143, review den. 413 So.2d 875. 

ni.— Aflgauer v. Le Bastille, Inc., 428 N.E.2d 1146, 57 
IU.Dec. 466, 101 m.App.3d 978. 

La.—Calhoun v. Royal Globe Ins. Co., App., 398 So.2d 
1166. 

93. Iowa—CJf.S. cited in Katko v. Briney, 183 
N.W.2d 657, 660, 47 A,LR.3d 624. 

No entrapment found 

Ind.—Fort Wayne Nat. Bank v. Doctor, 272 N.E2d 
876, 149 lnd.App. 365. 

Wis.—Terpstra v. Soiltest, Inc., 218 N.W.2d 129, 63 
Wis.2d 585. 

94. Ga.—McKinsey v. Wade. 220 S.E.2d 30, 136 Ga. 
App. 109. 

Wyo.—Yalowizer v. Husky Oil Co., 629 P.2d 465, 22 
A.L.R.4th 285. 
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Or.—Fitch v. Adler, 627 P.2d 36, 51 Or.App. 845. 



§63(23) NEGLIGENCE 

Page 679 

97. U.S.—^Alexander v, Hc^kins, D.CTom., 433 
F.Supp. 362. 

§ 63<26). Who are Licensees 

page 680 

25. Ga.—Crosby v. Savannah Elec, & Power Co., 150 
S.E2d 563, 114 Ga.App. 193. 

Statntoiy exception 

Mont.—State ex rel. Tucker v. District Court of Thir¬ 
teenth Judicial Dist. In anf For Stillwater County, 
468 P.2d 773, 155 Mont. 202. 
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26. U.S.—Arcement v. Southern Pac. Transp. Co., 
CA.La., 517 F.2d 729. 

Colo.—Husser v. School Dist No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159 Colo. 590. 

ni.—Scboen v. Harris, 246 N.E.2d 849, 108 ni.App.2d 
186. 

Ind.—Brown v. Kujawa, 234 N.E.2d 509, 142 Ind.App. 
310. 

Kan.—CJJS. cited in Hendrix v. Phillips Petroleum 
Co., 453 P.2d 486, 492, 203 Kan. 140. 

La,—CJ.S. cited in Siiuconeaux v. Copolymer Rubber 
& Chemical Corp., 189 So.2d 745, 748. 

Payton v. St. John, App., 188 So.2d 647—John¬ 
son V. Ruben, App., 222 So.2d 617. 

Mich.—Cox V. Hayes, 192 N.W.2d 68, 34 Mich.App. 
527. 

Miss.—Lucas v. Mississippi Housing Authority No. 8, 
441 So.2d 101. 

Neb.—Presho v. J. M. McDonald Co„ 151 N.W.2d 451, 
181 Neb. 840. 

Wash.—Winter v. Mackner, 416 P.2d 453, 68 Wash,2d 
943. 

W.Va.—Hamilton v. Brown, 207 S.E2d 923, 157 W.Va. 
910. 

Wis.—Rcddington v. Beefeaters Tables, Inc., 240 
N.W.2d 363,72 Wis.2d 119, mod. on oth. grds. 243 
N.W.2d 401, 72 Wis.2d 119. 

27. Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 
P.2d 920, 198 Kan. 147—Weil v. Smith, 469 P.2d 
428, 205 Kan. 339. 

28. Kan.—WeU v. Smith, 469 P.2d 428, 205 Kan. 339. 

N.Y.—Ruskowski v. Schnectady Trust Fund Co., 283 

N.Y.S.2d 758, 28 A.D.2d 1021. 

Tex.—Mendez v. Knights of Columbus Hall, Civ.App., 
431 S.W.2d 29—Clanton v. Benson, Civ.App., 435 
S.W.2d 298. 
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29. Or.—Denton v. LW. Vail Co., Inc., 541 P^d 511, 

23 OrApp. 28. 

licensee tolerated on premises 

Mich.—Dobbck v, Herman Gundlach, Inc., 164 N.W.2d 
685, 13 MidkApp. 549- 

32. ni.— Dobrin v. Stebbins, 259 N.E2d 405, 122 
niAppOd 387. 

34. license by invitation 

(1) Ind.—^Verplank v. Commercial Bank of Crown 

Point, 251 N.E2d 52, 145 Ind.App. 324. 

(3) Other matters. 

Wash,—Steele v. Thome, 435 P.2d 544, 72 Wash.2d 
714. 

35. Ind.—Pierce v. Walters, 283 N.E2d 560, 152 
Ind-App. 321. 

36. Alaska—McKean v. Hammond, 445 P.2d 679. 

Tenn-—Hall v. Duke, 513 S.W.2d 776. 

38. Alaska—McKean v. Hammond, 445 P.2d 679. 

Kan-—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 

Ky.—Bowers v. Schenley Distillers, Ina, 469 S.W.2d 
565. 

Nd).—Roan v. Bruckner, 143 N.W.2d 108, 180 Nd). 
399, 
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48, Miss.—White v. Mississippi Power & Light Co., 
196 So.2d 343, 30 A.L.R.3d 754. 


49. Miss.—CJ.S. ({uoted in White v, Mississippi Pow¬ 
er & Light Co., 196 So.2d 343, 349, 30 A.L.R.3d 
754. 
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50. Md.—Murray v. Lane, 444 A.2d 1069, 51 Md. 
App. 597. 

§ 63(27). Classes of Licensees 

52. U.S.—CJ.S. cited in Simon v. Rizek, D.C.Okl., 
296 F.Supp. 602, 603. 

Md-—Fitzgerald v. Montgconcry County Bd. of Ed., 336 
A.2d 795, 25 MdApp. 709. 

Old.—Sutherland v. Saint Francis Hospital, Inc., 595 
P.2d 780. 

53. Or.—Taylor v. Baker, 566 P.2d 884, 279 Or. 139. 
55. Other definition 

(5) Further definitions. 

Miss.—Hoffman v. Planters Gin Co., Inc., 358 So.2d 
1008. 

N.C.—Mazzacco v- Purcell, 279 S.E2d 583, 303 N.C. 
493. 

57. m.—Mazzeffi v. Schwanke, 368 N.E.2d 441, 10 
ni.Dec. 846, 52 IllApp.3d 1032, cert. den. 99 S.Ct. 
199, 439 U.S. 869, 58 L.Ed.2d 181, reh. den. 99 
S.Q. 468. 439 U.S. 973, 58 L.Ed.2d 433. 

59. U.S.—Phillips V. Winters’ Qeaners & Tailors, 
Inc., D.CPa., 344 F.Supp. 1040, affd., C.A., 485 
F.2d 681. 

Ga.—Mion Const. Co. v. Rutledge, 182 S.E.2d 500, 123 
Ga.App. 777—MacKenna v. Jordan, 182 S.E2d 
550, 123 Ga.App. 801. 

La.—Butcher v. Gulf Ins. Co., App., 295 So.2d 45. 
Md.—Kight V. Bowman. 333 A.2d 346, 25 Md.App. 
225. 

N.Y.—Di Blasio v. Blake, 368 N.Y.S.2d 72, 48 A.D.2d 
738. 

N.D.—Werth v. Ashley Realty Co., 199 N.w:2d 899. 
Tex.—Mendez v. Knights of Columbus Hall, Civ.App., 
431 S.W.2d 29. 

W.Va.—Hamilton v. Brown, 207 S.E2d 923, 157 W.Va. 
910. 

Wis.—Terpstra v. Soiltcst, Inc., 218 N.W.2d 129, 63 
Wis.2d 585. 

Other definitions 

(4) Mich.—Socha v, Passino, 306 N.W.2d 316, 105 
MicKApp. 445. 
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64. Ga-—Simems v. Amerson, 254 S.E.2d 738, 149 
Ga.App. 495. 

N.J.—Krevics v. Ayars, 358 A.2d 844, 141 N.J.Super. 
511. 

§ 63(28). -Gratuitous Licensees 

68. Mich.—^Thomas' Estate v. Consumers Power Co., 
228 N.W.2d 786, 58 Mich.App. 486, affd, in part, 
revd, in part on oth. grds. 231 N.W.2d 653, 394 
Mich. 459, 

Pa-—Sharp v. Luksa, 269 AJid 659, 440 Pa. 125. 
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§ 63(29). Licensees Disting^uished 
from Other Persons 

70. Wash.—^Miniken v, Carr, 428 P.2d 716, 71 
Wash.2d 325. 

73. —Carran o v, Scheldt, C.A.Ind., 388 F.2d 45. 
Kan.—CJiS. cited in Hendrix v. Phillips Petroleum Co., 

453 P.2d 486, 492, 203 K^. 140. 

Pa.—Glass v. Freeman, 240 A.2d 825, 430 Pa, 21. 
Tex.—Bass v. Cummings, Civ.App., 415 S.W.2d 438, 
err. ref. no rev. err.—Arambula v. J. M. Dellinger, 
Inc., Qv.,4^p., 415 S.W.2d 456, err. iref. no rev. err. 

74. Ga.—Venable v. Langford, 157 S.E2d 34, 116 
Ga.App. 257. 

Tex.—^United Super Markets v. Valesco, Civ.App., 416 
S.W.2d 467, err. ref. no rev. err. 
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Utah—Stevens v. Salt Lake County, 478 P.2d 496, 25 
Utah 2d 168. 

75. Kan.—Scales v. St. Louis-S.F. Ry. Co., 582 P.2d 
300, 2 Kan.App.2d 491. 

Miss.—CJ-S. quoted in White v. Mississippi Power & 
Light Co., 196 So.2d 343, 350, 30 A.L.R.3d 754. 
Tex.—^Hopkins v. Texas Power & Light Co., Civ.App., 
514 S.W.2d 143. 

Wash.—Steele v. Thome, 435 P.2d 544, 72 Wash.2d 
714. 
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76. Ga.—Venable v. Langford, 157 S.E.2d 34, 116 
Ga.App. 257. 

Tex.—United Super Markets v. Valesco, Civ.App., 416 
S.W.ld 467, err. ref. no rev. err. 

77. U.S.—Mayer v. Cities Service Oil Co., D.CMiss., 
258 F.Supp. 230. 

Ark.—Webb v. Pearson. 424 S.W.2d 145, 244 Ark. 109. 
Fla.—Freeman v. Hallevue, Inc., App., 179 So.2d 859— 
Pinson v. Barlow, App., 209 ^.2d 722. 

Ga.—Handiboe v. McCarthy, 151 S.E.2d 905, 114 Ga. 
App. 541—Chatham v. Larkins, 216 S.E.2d 677, 
134 Ga.App. 856. 

Ill.—HUler V. Harsh, 426 N.E.2d 960, 55 ni.Dec. 635, 
100 ni.App.3d 332. 

Ind,—Fort Wayne Nat. Bank v. Doctor, 272 N.E.2d 
876, 149 Ind.App. 365. 

Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147—Smith v. Board of Ed. of 
Caney School Dist. No. 34, 464 P.2d 571, 204 Kan. 
580. 

Md.—Fitzgerald v. Montgomery County Bd. of Ed., 336 
A.2d 795, 25 Md.App. 709. 

Mass.—Conklin v. Boston Housing Authority, 231 
N.E2d 371, 353 Mass. 312. 

Mich.—C:ox V. Hayes, 192 N.W.2d 68. 34 Mich.App. 
527, 

Miss.—Lucas v. Mississippi Housing Authority No. 8, 
441 So.2d 101. 

Mont.—Blackman v. Crowe, 425 P.2d 323, 149 Mont. 
253—State ex rel. Burlington Northern, Inc. v. 
District Court of First Judici^ Dist In and For 
Lewis and Clark County, 496 P.2d 1152, 159 Mont 
295—Steen v. Grenz, 538 P.2d 16,’ 167 Mont. 279. 
Neb.—Roan v. Bmckner, 143 N.W.2d 108, 180 Neb. 
399. 

Or.—Rich V. Tite-Knot Pine MiU, 421 P.2d 370, 245 
Or. 185—Elliott v. Rogers Const. Inc., 479 P.2d 
753, 257 Or. 421—Parker v. Hult Lumber & Ply¬ 
wood Co., 488 P.2d 454, 260 Or. 1. 

Tex.—Mendez v. Knights ot Columbus Hall, Gv.App., 
431 S.W.2d 29—Hopkins v. Texas Power & Light 
Co., av.App., 514 S.W.2d 143. 

Wis.—Voeltzke v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wis.2d 271—Copeland v. Lar¬ 
son, 174 N.W.2d 745, 46 Wis.2d 337. 

page 688 

79. U.S.—Morris v. U.S., D.C.Ala., 259 F.Supp. 158. 
Ala.—Nelson v. Gatlin, 258 So.2d 730, 288 Ala. 151. 
Neb.—Roan v. Bmckner, 143 N.W.2d 108, 180 Neb. 

399. 

N.Y.—Schanberg v. State, 296 N.Y.S.2d 646, 58 
Mi8c.2d 605. 

Purpose for which person is on premises^ etc. 

Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119— 
Weil V. Smith, 469 P,2d 428, 205 Kan. 339. 

80. Tenn.—Hastings v. Smith, 443 S.W.2d 436, 223 
Tenn. 142. 

83. N.M.—Mozert v. Noeding, 415 P.2d 364, 76 N.M. 
396. 

84. N.D.—Werth v. Ashley Realty Co., 199 N.W.2d 
899. 

Wyo.—Yalowizer v. Husky Oil Co., 629 P.2d 465, 22 
A.L.R.4th 285. 

Distinction abolish^ 

Minn.—Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 

Wis.—Qark v. Corby, 249 N.W.2d 567, 75 Wis.2d 292. 
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§ 63(30). Invitee Becoming: Licensee 
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86. Ind.—Pierce v. Walters, 283 N.E.2d 560, 152 
Ind.App. 321. 

87. Ark.—Daniel Const. Co. v. Holden, 585 S.W.2d 6, 
266 Ark. 43. 

Ga.—Clark v. Rich’s Inc., 150 S.E,2d 716, 114 Ga.App. 
242. 

La.—Cates v. Beauregard Elec. Co-op., Inc., App., 316 
So,2d 907, affd. 328 So.2d 367, cert. den. 97 S.Ct. 
97, 429 U.S. 833, 50 L.Ed.2d 98. 

Or.—Taylor v. Baker, 566 P.2d 884, 279 Or. 139. 
Tex.—Crum v. Stasney, Civ.App., 404 S.W.2d 72. 
Wash.—^Egede-Nissen v. Crystal Mountain, Inc., 606 
P.2d 1214, 93 Wash.2d 127. 

89. Ky.—Central Quality Coal Co. v. Akers, 460 

S.W.2d 349. 

N.C.—McEldufF V. McCord, 178 S.E.2d 15, 10 N.C. 
App. 80. 

Or.—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185. 

Tex.—Hopkins v. Texas Power & Light Co., Civ.App., 

■ 514 S.W.2d 143. 

Reasonable connection with work 

Mont.—Beck v. Sherman Music Co., Inc., 518 P.2d 986, 
164 Mont. 8. 

90. Ark.—Daniel Const. Co. v. Holden. 585 S.W.2d 6, 
266 Ark. 43. 

Or.—Rich v. Tite-Knot Pine Mill. 421 P.2d 370, 245 
Or. 185. 

Tex.—Hopkins v. Texas Power & Light Co., Civ.App., 
514 S.W.2d 143. 

Wash.—Egede-Nissen v. Crystal Mountain, Inc., 584 
P.2d 432, 21 Wash.App. 130, mod. on oth. grds. 
and affd. 606 P.2d 1214, 93 Wash.2d 127. 

Limitation must be apparent 
Wash.—Mesa v. Spokane World Exposition, 570 P.2d 
157, 18 Wash.App. 609. 

page 690 

91. Ga.—Chambers v. Peacock Const. Co., 155 S.E.2d 
704, 115 Ga.App. 670, affd. 156 S.E2d 348, 223 
Ga. 515. 

92. Ala.—Wright v. Alabama Power Co., 355 So.2d 
322. 

Tex.—Crum y. Stasney, Civ.App., 404 S.W.2d 72. 

§ 63(32). Care Required and Liabili¬ 
ty for Injuries to Licen¬ 
sees 
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2. m.—Mentesana v. LaFranco, 391 N.E.2d 416, 29 
Ill.Dec. 153, 73 Ill.App.3d 204. 

N.C.—Kelly v. Briles, 242 S.E.2d 883, 35 N.C.App. 
714. 

5. Utah—Schulz v, Quintana, 576 P.2d 855. 

The class of invitees to whom a land- 
owner owes a duty of reasonable care 
may include those who are licensees by 
express or implied invitation/-^ 

5.5. Fla.—Wood V. Camp, 284 So.2d 691, receding 
from prior contrary pronouncements. 

6. Ga.—Kahn v. Graper, 152 S.E.2d 10, 114 Ga.App. 

572. 

Kan.^Gerchberg v. Loney, 576 P.2d 593, 223 Kan. 
446. 

7. Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 Ill. 

App.2d 186. 

8 . Wis,—Scheeler v. Bahr, 164 N.W.2d 310,41 Wis.2d 

473. 

9. Ind.—C-r,S. cited in Fort Wayne Nat. Bank v. 

Doctor, 272 N.E2d 876, 880, 149 Ind.App. 365. 
Kan.—Morris v, Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan, 147. 


Mich.—Crawford v. Consumers Power Co., 310 N.W.2d 
343, 108 Mich.App. 232. 

N.y.—Andlauer v. Caldarell, 311 N.Y.S.2d 593, 34 
A.D.2d 725. 

10. Ga.—Slaughter v. Slaughter, 177 S.E.2d 119, 122 
Ga.App. 374. 

Ind.—Swanson v. Shroat, 345 N.E.2d 872, 169 Ind.App. 
80. 

Neb.—Hackney v. Klintworth, 153 N.W.2d 852, 182 
Neb. 219. 

Ohio—Jackson v. Kings Island, 390 N.E2d 810, 58 
Ohio St.2d 357. 12 0.0.3d 321. 

Okl.—Shircliff v. Kroger Co., App., 593 P.2d 1101. 

11. Fla.—Smith v. Montgomery Ward & Co., App,, 
232 So.2d 195. 
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13, Colo.—^Mile High Fence Co. v. Radovich, 474 
P,2d 796, 28 Colo.App. 400, affd., 489 P.2d 308, 
175 Colo. 537. 

14. U.S.—Chandler v. Massa, C.A.Tenn., 415 F.2d 
560, cert. den. 90 S.Ct. 1137, 397 U.S. 996, 25 
LEd.2d 404—Wrigley v. Electric & Mach. Co, 
C.A.I11., 419 F.2d 972—Arccment v. Southern 
Pac. Transp; Co., C.A.La., 517 F.2d 729. 

CJ.S. cited in Mayer v. Cities Service Oil Co., 
258 F.Supp. 230, 232. 

Ala.—Autry v. Roebuck Park Baptist Church, 229 
So.2d 469. 285 Ala. 76—Mullins v. Panncll, 266 
So.2d 862, 289 Ala. 252. 

Ark.—Guthne v. Tyson Foods, Inc., 685 S.W.2d 164, 
285 Ark. 95. 

Colo.—Husser v. School Dist. No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159 Colo, 590. 

Del.—Disabatino Bros., Inc. v. Baio, 366 A.2d 508. 

Fla.—Gale v. Turek, App., 200 So.2d 261—CJ.S. cited 
in Bellen v. Hix, App., 260 So.2d 284, 286, cert, 
den., sup., 284 So.2d 209—Libby v. West Coast 
Rock Co., Inc., App., 308 so.2d 602. 

Ga.-Clark v. Rich’s Inc., 150 S.E.2d 716, 114 Ga.App. 
242—Murray Biscuit Co. v. Hutto, 156 S.E.2d 132, 
115 Ga.App. 870, app. after remand 167 S.E2d 
182, 119 Ga.App. 377—^Hospital Authority of City 
of Bremen v. Morelli, 156 S.E.2d 667, 116 Ga.App. 
26. 

Ill.—Krantz v. Nichols, 135 N.E2d 816, 11 Ill.App.2d 
37—Olsen v. Chicago Dock & Canal Co., 284 
N.E2d 443, 5 Ill.App.3d 1105. 

Ind.—Great Atlantic & Pac. Tea Co., Inc. v. Wilson, 
App., 408 N.E2d 144, 11 A.L.R. 4th 569. 

Kan.—Roberts v. Beebe, 434 P.2d 789, 200 Kan. 119— 
Smith V. Board of Ed. of Caney School Dist. No. 
34, 464 P.2d 571, 204 Kan. 580. 

La.—^Melancon v. Zoar Missionary Baptist Church, 
App., 222 So.2d 308, application den. 226 So.2d 
522, 254 Ja, 758—J(Anson v. Ruben, App., 222 
So.2d 617. 

Md.—Gray v. Sentmel Auto Parks Co., 288 A.2d 121, 
265 Md. 61. 

Kight v. Bowman, 333 A.2d 346, 25 Md.App. 
225. 

Miss.—^Astleford v. Milner Eiterprises, Inc., 233 So.2d 
524—West V. Williams, 245 So.2d 591. 

Mo.—Bichsel v. Blumhost, App., 429 S.W.2d 301— 
CJ,S. cited in Heald v. Cox, App., 480 S.W.2d 
107, 110. 

Mont.—State ex rel. Northwest Airlines v. District 
Court of Eighth Judicial Dist., 539 P.2d 714, 167 
Mont. 464. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840—^Hackn^ v. Klintworth, 153 
N.W.2d 852, 182 Neb. 219, 

N.D.—CJ.S^ quoted at length in Wcrth v. Ashley 
Realty Co., 199 N.W.2d 899, 904—Hart v. Kern, 
268 N.W.2d 136. 

Or.—C.JJ5. cited in Elliott v. Rogers Const. Inc., 479 
P.2d 753, 758, 257 Or. 421. 

R.L—Hone v, Lackeside Swimming Pool & Supply Co., 
333 A.2d 430, 114 R.L 394. 

Tex.—Crum v. Stasney, Civ.App., 404 S.W.2d 72— 
Hopkins v. Texas Power & Light Co., Civ.App., 
514 S.W.2d 143. 
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Wash.—Phelps v. Wescott, 410 P.2d 611, 68 Wash.2d 
11—McKinnon v. Washington Federal Sav. & 
Loan Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

W.Va.—^Atkinson v. Hannan, 158 S.E2d 169, 151 
W.Va. 1025. 

Since the publication of the boand Toliime Tennessee 
has abandoned the rule in the text. 

Tenn.—Hudson v. Gaitan, 675 S.W.2d 699. 

Condition of premises 

(2) Rule inapplicable if there is active negligence. 
N.C—Thames v. NeUo L. Teer Co.. 148 S.E2d 527, 

267 N.C. 565. 

Intent of statute 

Ala.—^Wright V. Alabama Power Co., 355 So.2d 322. 
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15. U.S.—Flores v. Norton & Ramsey Lines, Inc., 
D.CTex.. 352 F.Supp. 150. 

Kan.—Gerchberg v. Loney, 562 P.2d 464, 1 Kan. 

App.2d 84, affd. 576 P.2d 593, 223 Kan. 446. 
Miss.—C kJ.S. quoted in White v. Mississippi Power & 
Light Co., 196 So.2d 343, 350, 30 A.L.R.3d 754. 
Neb.—McCurry v. Young Men’s Christian Ass’n, 313 
N.W.2d 689, 210 Neb. 278. 

N.Y.—Fmkle v. Zimmerman, N.Y.A.D., 271 N.Y.S.2d 
320, 26 A.D.2d 179. 

Or.—CJ.S. cited in Elliott v. Rogers Const, Ina, 479 
P.2d 753, 758, 257 Or. 421. 

Tex.—Bass v. Cummings, Civ.App., 415 S.W.2d 438, 
err. ref. no rev. err.—^Warren v. Mcdl^^, Civ.App., 
521 S.W.2d 137. 

16. Ga.—MacKenna v. Jordan. 182 S.E2d 550, 123 
Ga.App. 801. 

17. U.S.—Bums V. Turner Const. Co., C.A.Mass., 402 
F.2d 332. 

Ga.—Patterson v. Thomas, 163 S.E.2d 331, 118 Ga- 
App. 320. 

Kan.—Ralls v. CaUendo, 422 P.2d 862, 198 Kan. 84— 
Lemon v. Busey, 461 P.2d 145, 204 Kan. 119— 
Duckers v. Lynch. 465 P.2d 945, 204 Kan. 649— 
Weil v. Smith, 469 P.2d 428, 205 Kan. 339. 

Liability not shown 

Ga.—^Ramsey v. Mercer, 237 S.E.2d 450, 142 Ga.App. 
827. 

19. U.S.—Strong v. Nebraska Natural Gas Co., D.C. 
Neb., 476 F.Supp. 1170. 

Fla.—Pinson v. Barlow, App., 209 So.2d 722. 

N.Y.—Finkle v. Zimmerman, 271 N.Y.S.2d 820, 26 
A.D.2d 179. 

N.C—Briles V. Briles, 259 S.E.2d 393, 43 N.C.App. 

575, cert. den. 265 S.E2d 394, 299 N.C- 329. 
Tex.—Hopkins v. Texas Power & Light Co., Civ.App., 
514 S.W.2d 143. 

Similar expressions of duty to licensee 

(1) Tex.—State v. Tennison, 509 S.W.2d 560. 

Mendez v. Knights of Columbus Hall, Civ.App., 
431 S.W.2d 29. 

(3) Other expressions, 

Ala.—^McMuUan v. Butler, 346 So.2d 950. 
m—Brewer v. Bankord, 387 N.E.2d 344, 25 Ill.Dec. 
688, 69 in.App.3d 196. 

Neb.—Casey v. Addison, 211 N.W.2d 410, 190 Neb. 
634. 

Wash.—(3oIlins v. Boeing Co., 483 P.2d 1282, 4 Wash. 
App. 705, 46 A.L.R.3d 1294. 
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20. Mass.—O’Brien v. Myera, 235 N.E2d 780, 354 
Mass. 131. 

22. Fla.—^Romedy v. Johnston, App., 193 So.2d 487. 
25. Fla.—Freeman v. Hallevue, Inc., App., 179 So.2d 
859. 

Ind.—Olson v. Kushner, 211 N.E,2d 620, 138 Ind.App. 
73. 

Mass.—Lindsey v. Massios, 360 N.E2d 631, 372 Mass. 

79. < 

Willful injury or disclosure of known dangers 
Fla.—^Billen v. Hix, App., 260 So.2d 284. Cert, den.. 
Sup., 284 So.2d 209. 
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N.H.—Richards v. Crocka, 236 A.2d 692, 108 N.R 
377. 

NX—Reilly V. Spi^dhaher, 241 A-2d 665, 100 NJ.Su- 
per. 276. 

WflUiil or eatrapoieiit 

U.S.—Wui2 V. Abe Poffin, Inc., CXA.Md„ 384 F.2d 549. 
MX—Bramble v. Thompson, 287 A.2d 265, 264 Md. 
518, 64 A.L.R.3d 1031. 

WiDfal injury or actiTe negUgence 

Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147. 

La.—^Vincent v. Superior Iron Works & Supply Co., 
App., 170 So.2d 184, writ ref. 172 So.2d 292, 247 
La. 482. 

Mo.—Robidoux v. Busch, App., 400 S.W.2d 631. 
Tex.—Aiambula v. J. M, Dellmger, Inc., Civ.App., 415 
S.W.2d 456, err- ref. no rev. err. 
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27. Ala-—Frederick v. Reed, Qv-App., 410 So.2d 95. 
Ma—Cupp V. McmtgOTicry, App., 408 S.W.2d 353. 
Wis.—Kaslo V. Hahn, 153 N.W.2d 33, 36 Wis.2d 87— 
Copeland v. Larson, 174 N.W.2d 745. 46 Wis.2d 
337. 

29. Fla.—LcBase v. Britz, App., 240 So.2d 819, writ 
dischai;ged, Sup., 258 So.2d 811—Improved Beoev. 
and Protected Order of Elks of World, Inc. v. 
Ddano, App., 308 So.2d 615. 

Ga.—Brooks v. Logan, 213 S.E2d 916, 134 Ga,App. 
226. 

m— Kay V. Ludwick, 230 N.E2d 494, 87 IU.App.2d 
114. 

Mich.—Thomas’ Estate v. Consumers Power Co., 228 
N.W.2d 786, 58 Mkh.App. 486, afFd. in part, revd. 
in part on oth. grds., 231 N.W.2d 653, 394 Mich. 
459. 

W.Va.—Chenowetb v. Settle Engineers, Inc., 156 S.E.2d 
297, 151 W.Va. 830. 

After presence is known or siioiild be anticipa¬ 
ted 

Ga.—Haag v. Stone, 193 S.E2d 62, 127 Ga.App. 235. 

30. Colo.—Johnson v. Krueger, 539 P.2d 1296, 36 
<2olo.App. 242. 

Mass.—Moimsey v. EUard, 297 N.E2d 43, 363 Mass. 
693. 

Kfiim.—^Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 

Dnty to aroid imreasoiiable ride of bodily harm 
N.Y.—Bartkowiak v. St. Adalbert’s Roman Catholic 
Church Soc., 340 N.Y.S.2d 137, 40 A.D.2d 206. 

31. Fla.—Lister v, Campbdl, Ar)., 371 Sp.2d 133. 
Ga.—Blair v. Manderson, 190 S.E2d 584, 126 Ga.App. 

235. 

CHiio—Jadicstm v. Kings Island, 390 N.E2d 810, 58 
Ohio SL2d 357, 12 0.O.3d 321. 

32. Fla.—Rausdibaum v. Goldstein, App., 204 So.2d 
897., 
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41. Or.—Sterling v. City of Albany, 545 P.2d 1386, 24 
OrApp. 397, affX 555 PXd 23, 276 Or. 403. 
45, Kan.—&mth v. Board of Ed, of Caney School 
Dist No. 34, 464 P.2d 571, 204 Kan, 580. 
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50. Kan.—Smith v. Board of Ed. of C!aney School 
Dist. No. 34, 464 P.2d 571, 204 Kan. 580. 

Mont—State ex rd. Tudter v. District Court of Thir- 
teendi Judicial Dist In and For Sdllwiater County, 
468 P.2d 773. 

57, Or,— CXjS. dted in Elliott v. Rogers Const., Inc., 
479 P.2d 753, 759, 257 Or. 421. 

§ 63(33). -Condition of Premis¬ 

es 

58. Ariz.—Hicks v. Superstition Mountain Post )4o. 
9399, Veterans of Foreign Wars of U.S., 601 P.2d 
281, 123 Ariz. 518. 


Ark.—Danid Const. Co. v. Holden, 585 S.W.2d 68 226 
Ark. 43. 

Conn.—HafFey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R.3d 1091—Corcoran v. Jacovino, 290 
A.2d 225. 161 Com, 462. 

La.—^Vincent v. Superior Iron Works & Supply Co., 
App., 170 So.2d 184, writ ref 172 So.2d 292, 247 
La. 482, 

MX—Bramble v. Thompson, 287 A.2d 265, 264 Md. 
518, 64 A.L.R.3d 1031. 

Mo.—Bichsd v. Blumhost, App., 429 S.W.2d 301. 

N.J.—Krevics v. Ayars, 358 A.2d 844, 141 NXSuper. 
511. 

Tex.—Bass v, Cummings, Qv-App., 415 S.W.2d 438, 
err. ref no rev. err.—Mendez v. Knights of Colum¬ 
bus Hall, Civ.App.. 431 S.W-2d 29. 

W.Va.—HamUton v. Brown, 207 S.E2d 923, 157 W.Va. 
910, 
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59. Ind.^CJ.S. dted in Olson v. Kushner, 211 
N.E.2d 620, 622, 138 Ind.App. 73- 

62. InX—Olson v. Kushner, 211 N.E2d 620, 138 
Ind-App. 73. 

Kan.—Smith v. Board of Ed. of flaney School Dist. No. 
34, 464 P.2d 571, 204 Kan. 580—Duckers v. 
Lynch, 465 P.2d 945, 204 Kan. 649. 
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63. N.M.—Jellison v. Gleason, 423 P.2d 876, 77 N.M. 
445. 

64. Ariz.—Downey v. Lackey, 466 P.2d 401, 11 Ariz. 
App. 528. 

m.—Olsen V. Chicago Dock & C:anal*Co., 284 N.E.2d 
443, 5 ni.App.3d 1105. 

Mo.—^Arbogast v. Terminal R.R. Ass’n of St, Louis, 452 
S.W.2d 81. 

65. Conn.—Dougherty v. Graham, 287 A.2d 382, 161 
Conn. 248, 

Ga.—Crod)y v. Savannah Elec. & Power Co., 150 
S.E2d 563, 114 Ga.App. 193—Kahn v. (jraper, 
152 S.E.2d 10, 114 Ga.App. 572—^Brooks v, Logan, 
213 S.E2d 916, 134 Ga.App. 226. 

Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 ni.App.2d 
186. 

Mo.—^Bichsd V. Blumhost, App., 429 S.W.2d 301, 

Or.—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185—Parker v. Hult Lumber & Plywood Co., 
488 P.2d 454, 260 Or. 1. 

Tex.—Mendez v. Knights of (Columbus Hall, Civ.App., 
431 S.W.2d 29. 

Va.—CJ.S. dted in Bradshaw v, Mintm:, 143 S.E.2d 
827. 829, 206 Va. 450. 

StatQt<H 7 rule 

NJ.—O’Confdl V. Forest Hill Fidd C^ub, 291 A.2d 
386, 119 NXSuper. 317. 

Liability not shown 

Fla.—Greenfidd Real Estate Inv. Corp. v. Merritt, 
App., 348 So.2d 1199. 
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67. Ga.—Handiboe v. McCarthy, 151 S.E2d 905, 114 
GaApp. 541—Murray Biscuit Co, v. Hutto, 167 
S.E2d 182, 119 Ga,App. 377. 

71. in.-Schocii V, Harris, 246 N.E2d 849, 108 lU. 
App.2d 186. 

Ky”—Lloyd v. Lloyd, 479 S.W.2d 623, 

La,—Johnson v. Ruben, App., 222 Sa2d 617. 

Minn.—^Holland v. HedenstaX 177 N.W.2d 784, 287 
Minn. 244. 

73. U.S.—CX.$. <iiioted in Mayer v. Cities Service Oil 
Co., 258 RSupp. 230, 232. 

Fla.—Pinson v. Bariow, App., 209 S6.2d 722. 

74. Fla.—Freemain v. Hallevue, Inc,, App., 179 So.2d 
859. 

Ind,—eXA dted in Obon v. Kushner, 211 N.E.2d 
620, 622, 138 Ind.App. 73. 

La,—Johnson v. Ruben, App., 222 So.2d 617. 

W.Va.—Hamflton v. Brown, 207 S.E2d 923, 157 W.Va, 
910. 
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Wis.—Kaslo v. Hahn, 153 N.W.2d 33, 36 Wis.2d 87. 
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75. U.S.—CXJS, dted in Simon v. Rizek, D.COkL, 
296 F.Supp. 602, 603. 

85. U.S.—Wurz v. Abe Pollin, Inc., CA.MX, 384 
F.2d 549, 
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9. U.S.—U.S. Steel v. Warner, CA.Utah, 378 F.2d 

995. 

Mich.—Whitmore v. Sears, Roebuck & Co., 279 
N.W.2d 318, 89 Mich.App. 3. 

Minn.—(Juinn v. Winkd’s, Inc., 279 N.W.2d 65. 

§ 63(34). -Increase of Hazard to 

Licensee 

10. N.C.—KeUy v. Briles, 242 S.E.2d 883, 35 N.C. 
App. 714. 
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11. lU.—Snow v. Judy. 239 N.E.2d 327, 96 Ill.App.2d 
420. 

Minn.—CJarlson v. Rand, 146 N.W.2d 190, 275 Minn, 
272. 

§ 63(35). -Licensee in Position 

of Danger 

17. U.S.—Wurz V. Abe Pollin, Inc., C.A.Md., 384 
F.2d 549. 

Ala.—Autry v. Roebuck Park Baptist Church, 229 
So.2d 469, 285 Ala. 76. 

Ark.—Leslie v. Burrow, 433 S.W.2d 831, 245 Ark. 620. 
Conn.—Dougherty v. Graham, 287 A.2d 382, 161 
Conn. 248. 

Ga.—Brooks v. Logan, 213 S.E.2d 916, 134 Ga.App. 
226. 

As wilfiil or wanton misconduct 
(2) Other statements. 

Ga-—Murray Biscuit Co. v. Hutto, 156 S.E2d 132, 115 
Ga,App. 870, app. after remand 167 S.E2d 182, 
119 Ga.App. 377. 

18. Vt.—Garafano v. Neshobe Beach Qub, Inc., 238 
A.2d 70, 126 Vt. 566. 
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20. N.J.—Krevics v. Ayars, 358 A.2d 844, 141 N.J. 
Super. 511. 

23. <M—Anderson v. Anderson, 59 Cal.Rptr. 342, 
251 C.A.2d 409. 

Ky,—^Hifl V. Lyons Plumbing & Heating Co., 457 
S.W.2d 503, 

Mass.—Poirier v. Town of Plymouth, 372 N.E.2d 212, 
'374 Mass. 206. 

Wis.—Copeland v. Larson, 174 N.W.2d 745, 46 Wi8.2d 
337. 

The duty of a licensor of premises to 
warn of an unsafe condition or make it 
reasonably safe extends to conditions 
of which it has constructive as well as 
actual knowledge.^*-^ 

25.5. Tex.—State v. Tennison, Civ.App., 496 S.W.2d 
219, err. gr. 

29. U.S.—Fitzgerald v. Alba, D.C.N.Y., 261 F.Supp. 
915. 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.LR,3d 309. 

Downey v. Lackey, 466 P.2d 401, 11 Ariz.App. 
528. 

Fla.—CX-S. dted in Maxymow v. Lake Maggiore Bap¬ 
tist Church of St. Petersbpig, App., 212 So.2d 792, 
795—LeBase v. Britz, App., 240 So.2d 819, writ 
dischargeX Sup.. 258 So.2d 811—Billen v. Hix, 
App.. 260 So.2d 284, cert, den., Sup., 284 So.2d 
209—Hauben v. Mdton, App., 267 So.2d 16. 

HI.—Schoen V. Harris, 246 N.E.2d 849, 108 Ill.App.2d 
186. 
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Ky.—Mackey v. Allen, 396 S.W.2d 55—Lloyd v. Lloyd 
479 S.W.2d 623. 

U.—Cothem v. LaRocca, 232 So.2d 473. 255 La. 673 
39 A.L.R.3d 571. 

Md.—Stevens v. Dovrc, 234 A.2d 596, 248 Md. 15. 

Mich.—Cox V. Hayes, 192 N.W.2d 68, 34 Mich.App. 
527. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840—Johnson v. Goodier, 153 N.W2d 
445, 182 Neb. 172, 22 A.L.R.3d 281. 

N.J.—Reilly v. Spiegelhalter, 241 A.2d 665, 100 NJ.Su- 
per. 276. 

N.Y.—Velez v. City of New York, 358 N.Y.S.2d 18,45 
A.D.2d 887. 

N.D.—Werth v. Ashley Realty Co., 199 N.W.2d 899. 

Tex.—McKethan v. McKethan, Civ.App., 477 S.W.2d 
357, err. ref. no rev. err. 

Wash.—Miniken v, Carr, 428 P.2d 716, 71 Wash.2d 
325. 

Wis.—Scheeler v. Bahr, 164 N.W.2d 310, 41 Wis.2d 
473. 
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30. In Missouri 

(4) Other statements. 

Mo.—^Arbogast v. Terminal R.R. Ass’n of St. Louis, 452 
S.W.2d 81. 

31. Ill—Schoen v. Harris, 246 N.E.2d 849, 108 Ill. 
App.2d 186. 

32. Mont.—^Dunham v. Southside Nat. Bank of Mis¬ 
soula, 548 P.2d 1383, 169 Mont. 466. 

Wis.—Scheeler v. Bahr, 164 N.W.2d 310, 41 Wis.2d 
473. 

33. Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 Ill. 
App.2d 186. 
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37. ni.—Kay v. Ludwick, 230 N.E.2d 494, 87 Ill. 
App.2d 114. 

Mo.—CJ.S. cited in Wells v. Goforth, 443 S.W.2d 155, 
158—Arbogast v. Terminal RR. Ass’n of St. Louis, 
452 S.W.2d 81. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555. 

Va.—CJ jS. quoted in Busch v. Gaglio, 150 S.E.2d 110, 
113, 207 Va. 343. 

41. Tex.—Lower Neches Valley Authority v. Murphy, 
536 S.W.2d 561. 

43. If the licensee is an adult, etc. 

Mo.—CJJ5. dted in Arbogast v. Terminal R.R- Ass’n 
of St. Louis, 452 S.W.2d 81, 84. 
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46. Conn.—Dougherty v. Graham, 287 A.2d 382, 161 
Conn. 248. 

Or.—^Wilsey v. Campbell, 467 P.2d 964, 255 Or. 420. 

^'Reason to know’* construed 

Ariz.—State v. Juengel, 489 P.2d 869, 15 Ariz.App. 495. 

47. Mo.—C.JJS. quoted in WeUs v. Goforth, 443 
S.W.2d 155, 158. 

§ 63(36). -Active Negligence by 

Owner or Occupant 

48. Since the publication of Corpus Juris Secundum, 
the case of Cochran v. Abercrombie, App., 118 
So.2d 636, 79 A.L.R.2d 986, and similar past 
holdings, have been expressly overruled, in so far 
as they conflict, the court holding that when the 
injury is caused by the active conduct or afflnna- 
tive n^gence of the landowner ordinary negli¬ 
gence is the measure of care as in other negligent 
situations. 

Fla.—Hix V. BUlen. 284 So.2d 209. 

49. U.S.—Fitzgerald v. Alba, D.CN.Y., 261 F.Supp. 
915. 

Ala.—Tolbert v. Gulsby, 333 So.2d 129. 

Fla.—Hix V. Billen, 284 So.2d 209. 


La.—Vincent v. Superior Iron Works & Supply Co., 
App., 170 So.2d 184, writ ref. 172 So.2d 292, 247 
La. 482. 

Me.—CJ.5. dted in Foster v. LaPlante, App., 244 A.2d 
803, 804. 

Mo.—Cunningham v. Hayes, App., 463 S.W,2d 555— 
Heald v. Cox, App., 480 S.W.2d 107. 

Ohio—CJ.S. dted in Salemi v. Duffy Const. Corp., 209 
N.E.2d 566, 568, 3 Ohio St.2d 169, cert. den. 86 
S.Ct. 933, 383 U.S. 927, 15 L.Ed.2d 847, reh. den. 
86 S.Q. 1271, 383 U.S. 973, 16 L.Ed.2d 313. 
Or.—ElUott v. Rogers Const. Inc., 479 P.2d 753, 257 
Or. 421. 

Tex.—McKethan v. McKethan, Civ.App,, 477 S.W.2d 
357, err, ref. no rev. err. 

Wash.—Collins v. Boeing Co., 483 P.2d 1282, 4 Wash. 

App. 705, 46 A.L.R.3d 1294. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071—Kaslo v. Hahn, 
153 N.W.2d 33, 36 Wis.2d 87. 
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50. Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 
119—Duckers v. Lynch, 465 P.2d 945, 204 Kan. 
649. 

51. Fla.—Hix v. Billen, 284 So.2d 209. 

Wis.—Kaslo V. Hahn, 153 N.W.2d 33, 36 Wis.2d 87. 

53. Mo.—Arbogast v. Terminal R.R. Ass’n of St. 
Louis, 452 S.W.2d 81. 

Heald v. Cox, App., 480 S.W.2d 107. 

Negligent conduct of active operations 
Wis.—Kaslo V. Hahn, 153 N.W.2d 33. 36 Wis.2d 87. 
Condition of premises held not “activity” 

Wis.—Kaslo V. Hahn. 153 N.W.2d 33, 36 Wis.2d 87. 

54. Mo.—Arbogast v. Terminal R.R. Ass’n of St. 
Louis, 452 S.W.2d 81. 

56. Fla.—BUlen v. Hix, App., 260 So.2d 284, cert 
den.. Sup., 284 So.2d 209. 

Mo.—^Robidoux v. Busch, App., 400 S.W.2d 631. 

Wis.—^Voeltzke v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wis.2d 271. 

Mud on porch 

Mo.—Cupp v. Montgomery, App., 408 S.W.2d 353. 

§ 63(37). -Knowledge or Antici¬ 

pation of Presence of Li¬ 
censee 
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66. Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 
Conn. 185, 21 A.L.R.3d 1091. 

Ga.—Handiboe v. McCarthy, 151 S.E.2d 905, 114 Ga. 
App. 5^1. 

No duty where presence not known 

Conn.—Corcoran v. Jacovino, 290 A.2d 225, 161 Conn. 
462. 

67. Me.—^Foster v. LaPlante, 244 A.2d 803. 

Mo.—Cunningham v. Hay«, App., 463 S.W.2d 555. 
69. Conn.—Corcoran v, Jacovino, 290 A.2d 225, 161 
Conn. 46Z 

Ga.—MacKenna v. Jordan, 182 S.E.2d 550, 123 Ga. 
App. 801. 
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A licensee on property is not elevat¬ 
ed to the status of an invitee once his 
presence is known/®-^ or he is reason¬ 
ably expected to be within the range of 
an obviously dangerous operation, 
which is not a hidden danger 

70.5. Ga.—Washington v. Trend Mills, Inc., 175 
S.E.2d 111, 121 Ga.App. 659. 

70.10. Ga.—Washington v. Trend Mills, Inc., 175 
S.E.2d 111, 121 Ga.App. 659. 

71. N.J.—Odar v. Chase Manhattan Bank, 351 A.2d 
389, 138 N.J.Super. 464. 
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Or,—Denton v. L. W. VaU Co., Inc., 541 P.2d 511, 23 
Or.App. 28. 

73. Anticipation of unusual entrance of licen¬ 
see not required 

Miss.—Langford v. Mercurio, 183 So.2d 150, 254 Miss. 
788. 

75. Fla.—HaU v. Holton, App., 330 So.2d 81. 

Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 IU.App.2d 

186. 

Anticipation as equivalent to actual knowledge 

Conn.-Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 

185, 21 A.L.R.3d 1091, 

76. Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 
Conn. 185, 21 A.L.R.3d 1091. 

§ 63(38). -Willful or Wanton 

Iiyury to Licensee 
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79. Fla.—Gale v. Tuerk, App., 200 So.2d 261. 

Ga.—Laurens v. Rush, 156 S.E.2d 482, 116 Ga.App. 
65—Herring v. Hauck, 165 S.E.2d 198. 118 Ga. 
App. 623. 

Va.—CJ.S. cited in Bradshaw v. Minter, 143 S.E.2d 
827, 829, 206 Va. 450. 

80. Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 
Neb. 172, 22 A.L.R.3d 281. 

Ohio—C.J.S. dted in Salenni v. Duffy Const. Corp., 209 
N.E.2d 566, 568, 3 Ohio St.2d 169, cert. den. 86 
S.a. 933, 388 U.S. 927, 15 L.Ed.2d 847, reh. den. 
86 S.a. 1271, 883 U.S. 973, 16 L.Ed.2d 313. 
Va.—CJ,S. dted in Bradshaw v. Minter, 143 S.£.2d 
827, 829, 206 Va. 450. 

81. Fla.—Freeman v. Hallevue, Inc., App., 179 So.2d 
859. 

83. Ark.—Danid Const. Co. v, Holden, 585 S.W.2d 6, 
266 Ark. 43. 

Ga.—Washington v. Trend Mflls, Inc., 175 S.E.2d 111, 
121 Ga.App. 659. 

Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 Ill.App.2d 

186. 

85. U.S.—Boyce v. Pi Kappa Alpha Holding Corp., 
C.A.Fla., 476 F.2d 447, 452. 

Ga.—Murray Biscuit Co. v. Hutto, 167 S.E.2d 182, 119 
Ga.App. 377—Shepard v. WUson, 179 S.E.2d 550, 
123 Ga.App. 74. 

Ill.—Schoen v. Harris, 246 N.E.2d 849, 108 Ill.App.2d 
186. 

Mo.—CJ.S. dted in Bichsel v. Blumhost, App., 429 
S.W.2d 301, 306. 

N.D.-C.J.S. cited in O’Leary v. Coencn, 251 N.W.2d 
746, 748, 

The affirmative creation or mainte¬ 
nance of an inherently dangerous arti¬ 
cle without exercising a high degree of 
care to prevent foreseeable injury to 
others may be the equivalent of a 
'^willful, wanton or intentional act.'^ 

85.5. N.Y.—Goldstein v. Board of Ed. of Union Free 
School Dist. No. 23, Town of Hempstead, 266 
N.Y.S.2d 1,24 A.D.2d 1015, affd. 224 N.E.2d 729, 
18 N.Y.2d 991, 278 N.Y.S.2d 224. 

§ 63(39). -Traps, Pitfalls, and 

Hidden Perils 

88. U.S.—Wurz v. Abe PolUn, Inc., C.A.Md., 384 
F.2d 549—Carrano v. Scheldt, C,A.Md., 388 F.2d 
45, 

Fla,—Remedy v. Johnston, App., 193 So.2d 487. 

Ga,—MacKenna v. Jordan, 182 S.E.2d 550, 123 Ga. 
App. 801. 

Ind.—Swanson v. Shroat, 345 N.E.2d 872, 169 Ind.App. 
80. 

Md.-Osterman v. Peters, 272 A.2d 21, 260 Md. 313. 
Mo.—Bichsel v. Blumhost, App., 429 S.W.2d 301. 
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Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.jLR.3d 281—Hackney v. Klintworth, 
153 N.W.2<i 852, 182 Neb. 219. 

N.Y.—Finklc v. Zimmerman, 271 N.Y.S.2d 820, 26 
JU>2d 179. 

N.D.—CJjS. qaoted st length in Werth v. Ashley 
Realty Co., 199 N.W.2d 899, 905. 

Or.—Effiott V. Rogers Const, Inc., 479 P.2d 753, 257 
Or. 421. 

Tex.—CLJ<S. cited in Olshan Demolishmg Co. v. Burle¬ 
son. av.App., 452 S.W.2d 742, 747. 

Wis.—Kask> V. Hahn, 153 N.W.2d 33, 36 Wis.2d 87— 
Vodtzke V. Kenosha Memorial Hospital, Inc., 172 
N.W.2d 673, 45 Wis.2d 271—Copeland v. Larson, 
174 N.W.2d 745, 46 Wis.2d 337—Hass v. Chicago 
& N.W. Ry. Co.. 179 N.W.2d 885, 48 Wis.2d 321. 
Snee the piddkatiM of tiie boond Tolnme the case of 
Walker v. Williams, 384 S.W.2d 447, has been aban¬ 
doned, the court holding that the classifications as 
invitee or Kcensec are not determinative of duty of care 
owed. 

Tenn.—Hudson v. Gaitan, 675 S.W.2d 699. 

No oUigatUHi as to imkiiown dangers 
Wk—Szafianski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071. 
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89. Ariz.—Bisnett v. Mowder, App., 560 P.2d 68, 114 
Ariz. 213. 

N.Y.—Goldstein v. Board of Ed- of Union Free School 
Dist No. 23, Town of Hempstead, 266 N.Y.S.2d 1, 
24 A.D.2d 1015, affd, 224 N.E.2d 729, 18 N.Y.2d 
991, 278 N.Y.S.2d 224. 

Relationship altered by statute 

U.S.—Garfield v. U.S., D.C.Wis., 297 F.Supp. 891. 

90. Mo.—CJ,S. footed at length in Bichsel v. Blum- 
host App., 429 S.W.2d 301, 304. 

91, U.S,—Wurz V. Abe PoUin, Inc., C.A.Md., 384 
F.2d 549. 

N.Y.—Wight V. State, 403 N.Y.S.2d 450, 93 Misc.2d 
560. 

Wk—Kaslo V. Hahn, 153 N.W.2d 33, 36 Wk2d 87. 

92, Mo.—CJ.S. quoted at lengdt in Bichsel v. Blum- 
host App., 429 S.W.2d 301, 304. 

94. Tex-—Olshan Demolishing Co. v. Burleson, Civ. 
App,, 452 S.W2d 742. 

Wk—Kaslo V. Hahn, 153 N.W.2d 33, 36 Wb.2d 87. 

Presenting appearance of safety 

(2) Other statements. 

Cat—^Hansen v. Richey, 46 CaLRptr. 909, 237 C,A.2d 
475. 

95. Wis.— Szaftanski v. Radetzky, 141 N.W.2d 902, 
31 Wk2d 119, 23 A.L.R.3d 1071. 

96. Wk^-Scheder v. Bahr, 164 N.W.2d 310, 41 
Wk2d 473. 

97. Wk—Kaslo v. Hahn, 153 N.W.2d 33, 36 Wis.2d 
87. 
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99. N.D.—CJA quoted at length in Werth v. Ashley 
Realty Co., 199 N,W.2d 899, 905. 

Latent dnngerons condition 

Fla.—Pinson v. Barlow, App., 209 So-2d 722. 

1. No duty to inapect 

Pa.—Wi^and by Wi^and v. Mars Nat. Bank, 454 
A2d 99, 308 Pa.Supcr. 2181 
X Md—^Hensl^ v. Henkds & McCoy, Inc., 265 A.2d 
897, 258 Md. 397. 

Mo.—^Bichsel v. Blumhost App., 429 S.W.2d 301, 
Mont—CLJ.S. quoted in Lenz v, Mdirens, 427 P.2d 
297, 299, 149 Mont 394. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840—Hackney v. Klintworth, 153 
N.W.2d 852, 182 Neb. 219. 
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4, U.S.—Carrano v. Scheldt. CAInd., 388 F.2d 45. 
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Phillips v. Winters’ Cleaners & Tailors, Inc., 
D.CPa., 344 F.Supp. 1040, affd., C.A., 485 F.2d 
681. 

Fla.—Freeman v. Hallevuc, Inc., App., 179 So,2d 859. 

Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147. 

Ky.—Shipp V. Johnson, 452 S.W.2d 828. 

La.-Cothem v. LaRocca, 232 So.2d 473, 255 La. 673, 
39 A.L.R.3d 571. 

Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.L.R.3d 281. 

N.D.—Wenh v. Ashley Realty Co., 199 N.W.2d 899. 

Or.—Bergman v. Cook, 421 P.2d 382. 245 Or. 163. 

Water pipe 

Fla.—1661 Corp. v. Snyder, App., 267 So.2d 362. 

5, Wilfhl and wanton misconduct 

HI.—Hessler v. Cole. 289 N.E.2d 204, 7 IlI.App.3d 902. 

6. N.D.—Werth v. Ashley Realty Co., 199 N.W.2d 

899. 

§ 63(41). Who are Invitees 
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10. Determination 

N.D.—Sendelbach v. Grad, 246 N.W.2d 496. 

11. U.S.—Arcement v. Southern Pac. Transp. Co., 
CALa,, 517 F.2d 729. 

Ala.—Osborn v. Brown, 361 So.2d 82. 

Ill.—Hamilton v. Faulkner, 224 N.E.2d 304, 80 Ill. 
App.2d 159, app. after remand 238 N,E.2d 631, 96 
Ill.App.2d 415-^jrjS, cited in Augsburger v. Sing¬ 
er, 242 N.E.2d 436, 438, 103 IU.App.2d 12—Ma- 
drazo v. Michaels, 274 N.E.2d 635, 1 Ill.App.3d 
583. 

Ind.—Great Atlantic & Pac. Tea Co., Inc. v. Wilson, 
App., 408 N.E.2d 1-44, 11 A.L.R. 4th 569. 

Kan.—CJ.S. dted in Hendrix v. Phillips Petroleum 
Co., 453 P.2<i 486, 492, 203 Kan. 140. 

La.—CJ jS. dted in Sinmemeaux v. Copolymer Rubber 
& Chemical Corp., 189 So.2d 745, 748. 

Md.—Right V. Bowman, 333 A.2d 346, 25 Md.App. 
225. 

Mo.—Hulahan v. Sheehan, App., 522 S.W.2d 134. 

N.H.—Bums V. Bradley, 419 P.2d 1069, 120 N.H. 542. 

NJ.—State V. Kirk, 201 A2d 102, 84 N.J.Super. 151, 
affd 211 A2d 200, 88 NJ.Supcr. 130. 

N.C.—C,J,S. dted in Dawson v. Carolina Power & 
Ught Co., 144 S,E.2d 831, 833, 265 N.C. 691. 

N.D.-O’Leary v. Ckienen, 251 N.W.2d 746. 

Tex.—Corpus Joris Secundum dted in Texas Power & 
Light Co. V. Holder, Civ.App., 385 S.W.2d 873, 
err. ref. no rev, err.. Sup., 393 S.W.2d 821. 

Utah—Stevens v. Salt Lake County, 478 P.2d 496, 25 
Utah 2d. 168. 

Wash.—Winter v. Mackner, 416 P.2d 453, 68 Wash.2d 
943. 

Test applied 

Tex.—Amoco Chemicals Corp. v. Sutton, Civ.App., 551 
S.W.2d 459, err. ref. no rev. err. 

12. CJa.—Chambers v. Peacock Const. Co., 155 S.E.2d 
704, 115 Ga-App. 670, affd. 156 S.E2d 348, 223 
Ga. 515. 

HI.—Augsburger v. Singer, 242 N.E.2d 436, 103 Ill. 
App.2d 12. 

Old.—Beatty v. Dixon, 408 P.2d 339. 

"lavitation^ distinguished from ^rmission’’ 

(2) pther statements. 

Mass.—Conklin v. Boston Housing Authority, 231 
N.E2d 371, 353 Mass. 312. 
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14. Ga.—Mulligan v, Blackwood 155 S.E.2d 680, 115 
Ga.App. 618—Chambers v. Peacock (^nst. C^., 
155 S.E.2d 704, 115 Ga.App. 670, affd 156 S,E.2d 
348, 223 Ga. 515. 

limitation to parent of minor child 

(2) Child assumes parent invitee's status. 

N.Y.—Shapiro v. Silverstein, 331 N.Y.S.2d 799, 38 
A.D.2d 977. 


15. Ala.—CJ.S. dted in Quillen v. Quillen, 388 So.2d 
985, 988. 

Ga.—Higginbotham v. Winbom, 218 S.E.2d 917, 135 
Ga.App. 753. 

Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 

Md.—^Woodward v. Newstein, App., 377 A.2d 535, 37 
Md.App. 285. 

Or.—Parker v. Hult Lumber & Plywood Co., 488 P.2d 
454, 260 Or. 1. 

16. U.S.—Arcement v. Southern Pac. Transp. C^., 
C.A.La., 517 F.2d 729. 

Cal.—^Beauchamp v. Los Gatos Golf Course, App., 77 
CalRptr. 914, 273 C.A.2d 20. 

Colo.—Husser v. School Dist. No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159 C:olo. 590. 

Fla.—Freeman v. Hallevue, Inc., App., 179 So.2d 859— 
Pinson v. Barlow, App., 209 So.2d 722—Maxymow 
v. Lake Maggiore Baptist Church of St. Petersburg, 
App., 212 So.2d 792. 

Ga.—^Huddle House, Inc. v. Burke, 211 S.E.2d 903, 133 
Ga.App. 643. 

HI-—Sansone v. Atchison, T. & S.F. Ry. Co., App., 228 
N.E.2d 101, 84 Ill.App.2d 16—Augsburger v. Sing¬ 
er, 242 N.E.2d 436, 103 IU.App.2d 12—Lewis v. 
Hull House Ass’n, 323 N.E.2d 600, 25 lU.App.3d 
617. 

Ind.—Hollowell v. Greenfield, 216 N.E.2d 537, 142 
Ind.App. 344. 

Iowa—Sullivan v. First Presbyterian Church, Waterloo, 
152 N.W.2d 628, 260 Iowa 1373—Bradt v. Grell 
Const., Inc., 161 N.W.2d 336. 

Kan.—^Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147—C.J.S. quoted at length in 
Smith V. Board of Ed. of Caney School Dist. No. 
34, 464 P.2d 571, 579, 204 Kan. SSO-Weil v. 
Smith, 469 P.2d 428, 205 Kan. 339. 

La.—Foggin v. General Guaranty Ins. Co.» 195 So.2d 
636, 250 La. 347. 

Babin v. American Emp. Ins. Co., App., 185 
So.2d 358, writ ref. 187 So.2d 442, 249 La. 462— 
Caruso v. Aetna Ins. Co., App., 186 So.2d 851— 
CJjS. dted in Kennedy v. Columbia Cas. Co., 
App., 174 So.2d 869, 873 affd. 182 So.2d 519, 248 
La. 869—Payton v. St. John, App., 188 So.2d 647. 

Md.—Fitzgerald v. Montgomery County Bd. of Ed., 336 
A.2d 795, 25 Md.App. 709. 

Mich,—Socha v. Passino, 306 N.W.2d 316, 105 Mich. 
App. 445. 

Miss.—Lucas v. Mississippi Housing Authority No. 8, 
441 So.2d 101. 

Mo.—Gilmore v. Kansas City Terminal Ry. Co., App., 
421 S,W.2d 520—Brozovich v. Brozovich, App., 
429 S.W.2d 330. 

N.Y—Ruskowski v. Schenectady Trust Fund Co., 283 
N.Y.S.2d 758, 28 A.D.2d 1021. 

Ohio—Holdshoe v. Whinery, 238 N.E.2d 127, 14 Ohio 
St.2d 134, 43 A.L.R.3d 943. 

Or.-Rich v. Tite-Knot Pine Mfll, 421 P.2d 370, 245 
Or. 185. 

Pa.—Regelski v. F. W. Woolworth Co. of Pa., 225 A.2d 
561, 423 Pa. 524. 

Tenn.—HaU v. Duke, 513 S.W.2d 776. 

Tex.—CJ,S. dted in Texas Power & Light C^. v. 
Holder, Civ.App., 385 S.W.2d 873, 885, err. ref. no 
rev. err.. Sup., 393 S.W.2d 821—Crum v. Stasney, 
av.App., 404 S.W.2d 72. 

Wash.—Plaisted y. Tangen, 432 P.2d 647. 

W.Va.—Morgan v. Price, 150 S.E.2d 897, 151 W.Va. 
158. 

Wk—Vodtzke v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wk2d 271—Copdand v. Lar¬ 
son, 174 N.W.2d 745, 46 Wis.2d 337. 
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17. Ga.—Crosby v. Savannah Elec. & Power Co., 150 
S.E.2d 563, 114 Ga.App. 193—Handiboe v. 
McCarthy, 151 S.E2d 905, 114 Ga.App. 541— 
Chambers v. Peacock Const Co., 155 S.E.2d 704, 
115 Ga.App. 67a affd. 156 S.E2d 348, 223 Ga. 
515. ^ 

Ind.—Mullins v. Easton, 376 N.E2d 1178, 176 Ind. 
App. 590. 

Kan.—Harter v. Kuiitz, 485 P.id 190, 207 Kan. 338. 
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Mo.—Albers v. Gehlert, 409 S.W. 2 d 682. 

N.J.—Conroy v. 10 Brewster Ave. Corp., 234 A.2d 415 
97 N.J.Super. 75. 

N.Y.—Robotham v. State, 282 N.Y.S.2d 586 54 
Misc.2d 363. 

18. U.S.—Mayer v. Cities Service Oil Co., D.C.Miss 
258 F.Supp. 230. 

Ala.—Frederick v. Reed, Civ.App., 410 So.2d 95. 
Fla.—Lunney v. Post, App., 248 So.2d 504, approved, 
writ discharged, Sup., 261 So.2d 146. 

Ill.—Madrazo v. Michaels, 274 N.E.2d 635, 1 Ill 
App.3d 583. 

Ky.—Southern Bell Tel. & Tel. Co. v. Walters, 413 
S,W.2d 615. 

La.—Crawford v. Wheless, App., 265 So.2d 661. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39. 

Mont.—Blackman v. Crowe, 425 P.2d 323, 149 Mont. 
253. 

Tex.—Crum v. Stasney, Civ.App., 404 S.W.2d 72. 
Purpose connected with business 
(2) Other statements. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc,, 145 S.E.2d 
808, 112 Ga.App. 500. 

La.—Dixon v. Dillon, App., 283 So.2d 540. 

Mo.—Melton v. ACF Industries, Inc., App., 404 
S.W.2d 772. 

Licensee going on premises for owner’s purpose, 
etc. 

Ind.—Mullins v. Easton, 376 N.E.2d 1178, 176 Ind. 
App. 590. 

One test of whether a person is a 
licensee or an invitee is whether or not 
the owner of the premises is interested 
in the presence of the visitor. 

18.5. Ga.—Epps v. Chattahoochee Brick Co., 231 
S.E.2d 443, 140 Ga.App. 426. 

Tenn.—Hastings v. Smith, 443 S.W.2d 436, 223 Tenn. 
142. 

19. U.S.—Bums V. Turner Const. Co., C.A.Mass., 402 
F.2d 332. 

Phillips V. Winters’ Qeaners & Tailors, Inc., 
D.C.Pa., 344 F.Supp. 1040, affd., C.A., 485 F.2d 
681. 

Ga.—Handiboe v. McCarthy, 151 S.E.2d 905, 114 Ga. 
App. 541. 

lU.—Madrazo v. Michaels, 274 N.E.2d 635, 1 lU. 
App.3d 583. 

Mont.—State ex rel. Burlington Northern, Inc. v. Dis¬ 
trict Court of First Judicial Dist. In and For Lewis 
and ClaA County, 496 P,2d 1152, 159 Mont. 295. 
Mo.—^Melton v. ACF Industries, Inc., App., 404 
S.W.2d 772. 

Or.—Parker v. Hult Lumber & Plywood Co., 488 P.2d 
454, 260 Or. 1. 

Tenn.—Roberts v. Tennessee Wesleyan College, 450 
S.W.2d 21, 60 Tenn.App. 624. 

21. N.C.—Brilcs v. Briles, 259 S.E.2d 393, 43 N.C. 
App. 575, cert den. 265 S.E.2d 394, 299 N.C. 329. 

Mere social guest 

U.S.—^Liberty Mut. Ins. Co. v. Calhoun, D.C.Ohio, 576 
F.Supp. 177. 

22. U.S.—Morris v. U.S., Ala., 259 F.Supp. 158. 

24. Fla.—Smith v. Montgomery Ward & Co., App., 

232 So. 2 d 195. 

Mo.—Gilmore v. Kansas City Terminal Ry. Co., App., 
421 S.W,2d 520. 

Or.—Baker V. Lane County, 558 P.2d 1247, 28 Or.App. 

53, app. after remand 586 P.2d 114,37 Or.App. 87. 
Tenn.—Hall v. Duke, 513 S.W.2d 776. 

Wash.—McKinnon v. Washington Federal Sav. & Loan 
. Ass’n. 414 P.2d 773, 68 Wash.2d 644—Strong v. 
Seattle Stevedore Co., 466 P.2d 545,‘ 1 Wash.App. 
898. 

Wyo.—Sinclair Refining Co. v. Redding 4i9 P,2d 20. 
Benefit of material or commercial nature 
Fb. —Maxymow v. Lake Maggiore Baptist Church of 
St. Petersburg, App., 212 So.2d 792—rBroad St 


Christian Church v. Carrington, App., 234 So.2d 
732. 

25. Okl—Foster v. Harding, 426 P.2d 355. 

Common interest or mutual advantage 

Ga.—Spar v. Stephenson, 227 S.E.2d 469, 138 Ga.App. 
690. 
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26. U.S.—U.S. Steel v. Warner, CA.Utah, 378 F.2d 
995. 

27. U.S.—Bardon v. U.S., D.COhio, 294 F.Supp. 797, 
affd- 403 F. 2 d 713. 

Cal.—O’Keefe v. South End Rowing Club, 51 Cal.Rptr. 
534, 414 P.2d 830, 64 C2d 729, 16 A.L.R.3d 
1—Rowland v. Christian, 70 Cal.Rptr. 97, 443 P.2d 
561, 69 C.2d 108, 32 AL.R.3d 496. 

Ill.—Hiller V. Harsh, 426 N.E.2d 960, 55 Ill.Dec. 635, 
100 Ill,App.3d 332. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Bradt v. 
Grell Const., Inc., 161 N.W.2d 336. 

Kan.—Hendrix v. Phillips Petroleum Co., 453 P.2d 486, 
203 Kan. 140—Lemon v. Busey, 461 P.2d 145, 204 
Kan. 119—Britt v. Allen County Community Jr. 
College, 638 P.2d 914, 230 Kan. 502. 

Neb.—Roan v. Bruckner, 143 N.W.2d 108, 180 Neb. 
399. 

Same definitioii for “invitee” 

Wash.—McKinnon v. Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

Similar definition 

N.Y.—Delaware & H.R. Corp. v. Adirondack Farmers 
Co-op. Exchange, Inc., 306 N.Y.S.2d 1002, 33 
A.D.2d 962. 

“Tenant” distinguished 

Mich.—Heward v. Borieo, 192 N.W.2d 668 , 35 Mich. 
App. 362. 

28. U.S.—Moenck v. U.S., D.CIowa, 264 F.Supp. 
615. 

Fla.—Post V. Lunney, 261 So.2d 146. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Meader v. 
Paetz Grocery Co., 147 N.W.2d 211, 259 Iowa 
1101. 

Mich.—Preston v. Sleziak, 175 N.W. 2 d 759, 383 Mich. 
442. 

Tenn.—Hall v. Duke, 513 S.W.2d 776. 

Va.—Bauer v. Ham. 286 S.E.2d 192, 223 Va. 31. 

Both tests applied 

(1) Wash.—McKinnon v. Washington Federal Sav. & 
Loan Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

29. U.S.—Trowell v. U. S., D.CFla., 526 F.Supp. 
1009. 
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30. Cal.—O’Keefe v. South End Rowing Club, 51 
Cal.Rptr. 534, 414 P.2d 830, 64 C.2d 729, 16 
A.L.R.3d 1. 

Kan.—Lomon v. Buscy, 461 P.2d 145, 204 Kan. 119. 
Ky.—Bowers v. Schenley Distillers, Inc., 469 S.W.2d 
565. 

Miss.—CJ.S. cited in Alexander v. Jackson County 
Historical Soc., Inc., 227 So.2d 291, 292. 

31. U.S.—Dinkelman v. U.S., D.CAla., 303 F.Supp. 

. 27. 

Fla.—Post V. Lunney, 261 So.2d 146. 

Smith V. Montgomery Ward & Co., App., 232 
So.2d 195. 

Ky.—Bowers v. Schenley Distillers, Inc., 469 S.W.2d 
565. 

Tenn.-Hall v. Duke, 513 S.W.2d 776. 

34. Md.—Honolulu Limited v. Cain, 224 A.2d 433, 
244 Md. 590. 

35. Conn.—Merhi v. Becker, 325 A.2d 270,164 Conn. 
516. 

Relationship not altered by statute 

U.S.-Garficld v. U.S., D.CWis., 297 F.Supp. 891. 

39. liitiiility under statute 

U.S.—Garfield v. U.S., D.CWis., 297 F.Supp. 891. 
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Ga.—Bourn v. Herring, 166 S.E.2d 89, 225 Ga. 67. 
conf. to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, trarnf. 
to 173 S.E.2d 716, 121 Ga.App. 373, app. dism. 91 
S.a. 192, 400 U.S. 922, 27 L.Ed.2d 183—Georgia 
Power Co. v. McGruder, 194 S.E.2d 440, 229 Ga. 
811. 

Mont.—State ex rel. Tucker v. District Court of Thir¬ 
teenth Judicial Dist. In and For Stillwater County, 
468 P.2d 773, 155 MonL 202. 

N.J.—Scheck v. Houdaille Const Materials, Inc., 297 
A.2d 17, 121 NJ.Super. 335. 

40. Mutuality of interest 

(1) U.S.—Garfield v. U.S., D.C.Wis., 297 F.Supp. 

891. 

Mich.—Dobbek v. Herman Gundlach, Inc., 164 N.W.2d 
685, 13 Mich.App. 549. 

(2) Ga.—Candler General Hospital, Inc. v. Purvis, 

181 S.E.2d 77, 123 Ga.App. 334. 
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41. Express invitation not shown 

Md.—Woodward v. Newstein, 377 A.2d 535, 37 Md. 
App. 285. 

44. N.C—Mazzacco v. PurccU, 279 S.E.2d 583, 303 
N.C. 493. 

§ 63(43). -Implied Invitation 

Generally 

46. Ga.—Handiboe V. McCarthy, 151 S.E.2d 905, 114 
Ga.App. 541. 

Neb.—Bosiljevac v. Ready Mixed Concrete Co., 153 
N.W.2d 864, 182 Neb. 199. 

Or.—Parker v. Hult Lumber & Plywood Co,, 488 P.2d 
454, 260 Or. 1, 

Tex.—CJ.S. dted in Texas Power & Lig^ht Co. v. 
Holder, Civ.App., 385 S,W.2d 873, 886, err. ref. no 
rev. err., Sup., 393 S.W.2d 821—CJ.S. quoted in 
Atchison, T. &. S.F. Ry. Co. v. Smith, 563 S.W.2d 
660, 666, err. ref. n.r,e. 
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47. HI.—Sepesy v. Archer Daniels Co., 375 N.E.2d 
180, 16 niDec. 549, 59 Ill.App.3d 56, op. supp. 
384 N.E.2d 1378, 24 BLDec. 220, 66 Ill.App.3d 
1053, remd. 401 N.E.2d 1391, 36 BLDec. 957, 71 
Bl2d 615, app. after remand 423 N.E.2d 942, 53 
BLDec. 273, 97 Bl.App.3d 868 . 

Tex.—CJ.S. dted in Texas Power & Light Co. v. 
Holder, Civ.App., 385 S.W.2d 873, 886, err. ref. no 
rev. err., Sup., 393 S.W.2d 821—CJ.S. quoted in 
Atchison, T. & S.F. Ry. Co. v. Smith, 563 S.W.2d 
660, 666, err» ref. n.r.e. 

48. Md—Gray v. Sentinel Auto Parks Co., 288 A.2d 
121 , 265 Md. 61. 

50. Md.—Hutzler Bros. Co. v. Taylor, 230 A.2d 663, 
247 Md. 228. 

Wash.—Plaisted v. Tangen, 432 P,2d 647, 72 Wash.2d 
259. 

53. U.S.—CJJS. dted in Montgomery Ward & Co. v. 
Steele, CA.Mo., 352 F.2d 822, 830. 

Ky.—Mackey v. Allen, 396 S.W.2d 55. 
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59, Md.—Woodward v. Newstein, App., 377 A.2d 
535, 37 Md.App. 285. 

66, Ga.—Speir v. Stephenson, 227 S.E2d 469, 138 
Ga.App. 690. 

lU.—Augsburger v. Singer, 242 N.E2d 436, 103 BL 
App.2d 12—Madrazo v. Michads, 274 N.E2d 635, 

1 lil.App.3d 583—Olsen V. Chicago Dock &■ Canal 
Co., 284 N.E2d 443, 5 m.App.3d 1105. 

Kan.—CJ.S. cited in Hendrix v. Phillips Petroleum 
Co., 453 P.2d 486, 492, 203 Kan. 140. 

La.—^Brown v. State Farm Fire & Cas. Co., App., 252 
So.2d 909. 

Md.—Sherman v. Suburban Trust Co., 384 A.2d 76, 
282 Md. 238. 

Mass.—Rollins v. Marengo, 238 N.E2d 372, 3S4 Mass. 
765. 
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NJ.—Benedia v. Fodwats, 263 A.2d 486, 109 NJ.Su- 
per. 402, affd. 271 A.2d 417, 57 NJ. 219. 

Or.—Parker v. Huh Lumber &’ Plywood Co., 488 P.2d 
454, 260 Or. 1. 
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67. HL—Olsen V. Chicago Dock & Canal Co., 284 
N.E.2d 443, 5 IlLApp.3d 1105. 
lowar-Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Mont—Blackman v. Crowe, 425 P.2d 323, 149 Mont. 
253. 

Old—Henryetta Const Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Tex.—Mendez v. Knights of Columbus Hall, Civ.App., 
431 S.W.2d 29. 

66. N.C.—CJ.S. cited in Hedrick v. Tigniere, 147 
S.E.2d 550, 553, 267 N.C. 62. 
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69. Test 

(3) Similar statements. 

Ga.—^Murray Biscuit <3o. v. Hutto, 167 S.E2d 182, 119 
Ga.App. 377. 
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75. Kan.—CJ jS, dted in Weil v. Smith, 469 P.2d 
428, 434, 205 Kan. 339. 

76. Ga.—Sutton v. Sutton, 243 S,E2d 310, 145 Ga. 
App. 22. 

77. U.S.—Bums v. Turner Const. Co., C.A.Mass., 402 
F.2d 332. 

Ark.—Coleman v. United Fence Co„ 668 S.W.2d 536, 
282 Ark. 344. 

Ga.—^Mont^ Corp. v. Grooms, 196 S.E.2d 459, 128 
Ga.App. 333. 

Md.—Gray v. Sentinel Auto Parks Co., 288 A.2d 121, 
265 Md. 61. 
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84. Mich.—Thone v. Nicholson, 269 N.W.2d 665, 84 
Mich.App. 538. 

Mo.—Davidson v. International Shoe Co., 427 S.W.2d 
421. 

§ $3(45). Care Required and Liabili¬ 
ty for Injuries to Invi¬ 
tees 
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92, U5.—Bums v. Turner Const Co., C. AMass., 402 
F,2d 332—Womble v. J. C Penney Co., C.A. 
Tenn., 431 F.2d 985—Kovacs v. Sun Valley Co., 
Inc., CA.Idaho, 499 F.2d 1105. 

Morris v. U.S., D.CAla., 259 F.Supp. 158— 
Moenck v. U.S., D.C.Iowa, 264 F.Supp. 615— 
Traveler’s Ins. Co. v. U.S., D.CTex., 233 F.Supp. 

14, 

Ala.—Tetrdl v. Warehouse Groceries, 364 So.2d 675. 
Alaska^NichoIson v. MGM Ckjrp., 555 P.2d 39. 

Ariz.—Bennett v. Baker’s Estate, 557 P.2d 195, 27 
Ariz.App. 596. 

Ark.—Little Rock Land Co. v. Raper, 433 S,W.2d 836, 
245 Ark. 641. 

CaL—CJ.S. cited in Taylor v. Centennial Bowl, Inc., 52 
CalRptr. 561, 563, 416 P,2d 793, 797, 65 C.2d 
114—Schwartz v. Helms Bakery Limited, 60 Cal. 
Rptr. 510, 430 PJd 68, 67 C2d 231 
Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 CA.2d 20. 

Colo.—Repka v. Rentalcat Inc, App., 477 P.2d 470— 
Ifild^randt v. University of Denver, App., 482 
P.2d401 

D.C.—F. W. Woolworth Co. v. Stoddard, Mun.App., 

156 A.2d 229. 

Fla.—Graham v. Great Atlantic & Pac Tea Co,, App.» 

240 So.2d 157. 

Ga.—Slaughter v; Slaughter, 177 S,E2d 119, 122 Ga. 
App. 374. 

nL—CJJS. dted in Madrazo v, Michaels, 274 N.E2d 
635, 639, 1 Ill.App.3d 583. 


Ind.—Hammond v. AU^etti, 311 N.E2d 821, 262 Ind. 
82. 

Kan.—Lemon v. Busey, 461 P. 2 d 145, 204 Kan. 119— 
Smith V. Board of Ed. of Caney School Dist. No. 
34, 464 P.2d 571, 204 Kan. 580—Weil v. Smith, 
469 P.2d 428, 205 Kan. 339. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Brashears v. Continental Ins. Co., App., 308 
So. 2 d 476. 

Me.—Ferguson v. Bretton, 375 A.2d 225. 

Md.—Gast, Inc. v. Kitchner, 234 A.2d 127, 247 Md. 
677. 

Mkh.—Fries v. Merkley, 154 N.W.2d 50, 8 Mich.App. 
177. 

Minn.—Dempsey v. Jaroscak, 188 N.W.2d 779, 290 
Minn. 405. 

Miss.—Stanley v. Morgan & Lindsey, Inc., 203 So.2d 
473— CJS, dted in J. C. Penney Clio. v. Sumrall, 
318 So.2d 829, 832. 

Mo.—Albers v. Gcblert, 409 S.W. 2 d 682 Stark v. Bales, 
442 S.W.2d 514. 

Miss.—CJ.S. quoted at length in Jackson Ready-Mix 
Concrete v. Sexton, 235 So.2d 267, 269, cert. den. 
91 S Ct. 174, 400 U.S. 916, 27 L.Ed.2d 155. 
Mont.—Dunham v. Southside Nat. Bank of Missoula, 
548 P.2d 1383, 169 Mont. 466. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W. 2 d 451, 
181 Neb. 840—Bahe v. Safeway Stores, Inc., 182 
N.W.2d 202, 186 Neb. 228. 

NJ.—Atamian v. Supermarkets General Corp., 369 
A.2d 38, 146 NJ.Super. 149. 

N.M.—Lay v. Vip’s Big Boy Restaurant, Inc., App., 548 
P.2d 117, 89 N.M. 155, 

N.C.—Toothe v. City of Wilmington, 174 S.E.2d 286, 8 
N.C.App. 171. 

N.D.—Sendelbach v. Grad, 246 N.W.2d 496. 

Ohio—Holdshoe v. Whinery, 237 N.E 2 d 127, 14 Ohio 
St.2d 134, 43 A.L.R.3d 943. 

Or.—Hill V. Pacific Power & Light Co., 543 P.2d 3, 273 
Or. 713—Fickert v. Gallagher, 544 P.2d 1032, 274 
Or. 139. 

S.C.—CJjS. cited In Hughes v. Children’s Qinic, P.A., 
237 S.E.2d 753, 756, 269 S.C. 389. 

Tex.—Scott v. Liebman, 404 S.W,2d 288. 

Gulfway General Hospital, Inc. v. Pursley, Qv. 
App,, 397 S.W.2d 93, 16 A.L.R.3d 1232, err. ref. 
no rev. err.—CJT^S. dted in Crum v. Stasney, 
av.App„ 404 S.W.2d 72, 74—Hopkins v. Texas 
Power & Light Co., Civ.App., 514 S.W.2d 143. 
Va.—Roll ‘R’ Way Rinks, Inc. v. Smith, 237 S.E.2d 

157, 218 Va. 321. 

Wash.—Ciminski v, Finn Corp., Inc., 537 P. 2 d 850, 13 
Wash.App. 815, 85 A.L.R.3d 991. 

W.Va.—Morgan v. Price, 150 S.E2d 897, 151 W.Va. 

158. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071—Ckipeland v. Lar¬ 
son, 174 N.W.2d 745, 46 Wis.2d 337—Carr v. 
Amusement, Inc., 177 N.W.2d 388, 47 Wis.2d 368. 
Since flie publication of flie bound volnme the case of 
Jack M. Bass & Co. \. Parker, 343 S.W.2d 879, 208 
Tenn. 38, and other cases holding that classifications as 
invitee or licensee are determinative of duty of care 
owed have been abandoned. 

Tenn.—Hudson v. Gaitan, 675 S.W.2d 699. 

High degree of duty 

Pa,—Pastuszek v. Murphy Plywood Ck>rp., 280 A.2d 
644, 219 Pa.Super. 59. 
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93. U.S.—Womble v. J, C. Penney Co., C.A.Tenn., 
431 F.2d 985. 

Fla.—Graham v. Great Atlantic & Pac. Tea Co., App., 
240 So,2d 157. 

Ill-Hunter v. Alfina, 251 N.E2d 303, 112 IlI.App. 2 d 
432—Bangert v. Nolan, 265 N.E2d 199, 130 Ill. 
App.2d 860. 

La.—Mitchell v. Aetna Cas. & Suf. Co., App., 284 
So.2d 636. 
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N.C.—Britt V. Mallard-Griffin, Inc., 161 S.E.2d 155, 1 
N.C.App. 252—McEIduff v. McCord, 178 S.E2d 
15, 10 N.CApp. 80. 

N.D.—O’Leary v. Coenen, 251 N.W.2d 746. 

OkL—Herndon v. Paschal, 410 P.2d 549. 

What constitutes care 

(2) Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 
211, 259 Iowa 1101. 

Duty met 

Or.—Uihlein v. Albertson’s, Inc., 580 P.2d 1014, 282 
Or. 631. 

95. Conn.—C J.S. dted in Mable v. Bass Transp. Co., 
490 A.2d 548, 551, 40 Conn.Sup. 253. 

III.—Kay V. Ludwick, 230 N.E.2d 494, 87 Bl.App.2d 
114—^Beccue v. Rockford Park Dist., 236 N.E.2d 
105, 94 m.App.2d 179. 

La.—^Dillman v. Nobles, App., 351 So.2d 210. 

S.C—CJ.S. dted in Hughes v. Children’s Clinic, P.A., 
237 S.E2d 753, 756, 269 S.C. 389, 

Wis.—Lloyd V. S. S. Kresge Co., App., 270 N.W.2d 
423, 85 Wis.2d 296. 

Bingo hall proprietor 

Ind.—White v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, super. Sup., 210 N.E.2d 845. 
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96. Fla.—LeBase v. Britz, App., 240 So.2d 819, writ 
discharged. Sup., 258 So.2d 811. 

97. Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 
P. 2 d 920, 198 Kan. 147. 

Tex.—Sproles v. L. J. Sharp Hardware, Inc., Gv.App., 
419 S.W.2d 680, err. ref, no rev. err. 

98. Md.—Paquin v. McGinnis, 229 A.2d 86 , 246 Md. 
569. 

Pa.—Crotty v. Reading Industries, Inc., 345 A.2d 259, 
237 Pa.Super. 1. 

1. Ariz.—C.J.S. dted in Gee v. Salcido, 408 P.2d 42, 

44, 2 Ariz.App. 280. 

2. Ill.—Hamilton v. Faulker, 224 N.E.2d 304, 80 Ill. 
App.2d 159, app. after remand 238 N.E.2d 631, 96 
Ill.App.2d 415. 

Okl.—Beatty v. Dixon, 408 P.2d 339. 

3. (Tonn.—Merhi v. Becker, 325 A.2d 270, 164 Conn. 

516. 

Ill.—Schmidt V, Cenacle Convent, 229 N.E2d 413, 86 
IlI.App.2d 150. 

Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147. 

La.—Sims v. Gibson’s of Denham Springs, Inc., App., 
205 So.2d 824. 

Me.—Ferguson v. Bretton, 375 A.2d 225. 

Mass.-Jaillet v. Godfried Home Bakeries, Inc., 236 
N.E.2d 924, 354 Mass. 267, 

N-Y.—^Watson v. Adirondack Trailways, 359 N.Y.S.2d 
912, 45 A.D.2d 504. 

Vallelonga v. State, 294 N.Y.S. 2 d 966, 58 
Misc.2d 241. 

N.C—Toothe v. City of Wilmington, 174 S.E.2d 286, 8 
N.CApp. 171. 

Tex.—Delhi-Taylor Oil Corp. v, Henry, 416 S.W.2d 
390, cert. den. 88 S.Ct. 592, 389 U.S. 1021, 19 
L.Ed.2d 667, reh. den. 88 S.Q. 1023, 390 U.S. 975, 

19 L.Ed. 2 d 1192. 
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4. U.S.—MacLean v. Parkwood, Inc., C.A.N.H., 354 
F.2d 770. 

lU.—Bangert v. Nolan, 265 N.E2d 199, 130 IU.App.2d 
860. 

Mich.—McCord v. U.S. Gypsum Co., 145 N.W. 2 d 841, 

5 Mich.App, 126. 

N.H.—Mutterperl v. Lake Spofford Hotel, Ina, 216 
A.2d 35, 106 N.H. 538. 

Pa.—Crotty v. Reading Industries, Inc., 345 A.2d 259, 
237 Pa.Super. 1 . 

Duty extends not only to premises themselves 
but to activities of possessor 

U.S.—Magill v, Westinghouse Elec. Corp., D.C.Pa., 327 
F.Supp. 1097, affd. in part, remd. in part, CA., 464 
F.2d 294. 
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5* U.S.—Kilian v. Louisville & N.R, Co., C.A.IU., 374 
F. 2 d 61—Gowdy v. U.S., CA.Mich., 412 F.2d 
525, cert. den. 90 S.Q. 437, 396 U.S. 960, 24 
L.Ed.2d 425, reh. den. 90 S.Ct. 750, 396 U.S. 
1063, 24 L.Ed.2d 756. 

Frasca v. Prudential-Grace Lines, Inc., D.C.Md., 
394 F.Supp. 1092. 

Ala.— Tice v. Tice, 361 So.2d 1051. 

Ariz.— Compton v. National Metals Co., 459 P.2d 93, 
10 ArizApp. 366. 

Ark.—Little Rock Land Co. v. Raper, 433 S.W.2d 836, 
245 Ark. 641. 

Cal.—CJJS. cited in Taylor v. Centennial Bowl, Inc., 52 
Cal.Rptr. 561, 565,416 P.2d 793, 797, 65 C.2d 114. 

Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20—CJ,S. cited In Bigbee v. 
Superior Q., In and for Los Angeles County, 155 
Cal.Rptr. 545, 550, 93 C.A.3d 451, 17 A.L.R. 4th 
1298. 

Colo.—CJi,S. cited in Ward v. Aero-Spray, Inc., 458 
P.2d 744, 746, 170 Colo. 26. 

Repka v. Rentalent Inc., App., 477 P.2d 470— 
Hildetorandt v. University of Denver, App., 482 
P.2d402. 

Fla.—Sparks v. Ober, App., 192 So.2d 81—Harvey v. 

Bryant, App., 238 So.2d 462. 

Ga.—TaflF v. Harris, 164 S.E.2d 881, 118 Ga.App. 
611—Shockley v. Zayre of Atlanta, Inc., 165 S.E.2d 
179, 118 Ga.App. 672. 

m.—Harris v. Union Stock Yard & Transit Co. of 
Chicago. 331 N.E.2d 182, 29 Ill.App.3d 1072. 

La.—Salter v. Employers Liability Assur. Corp., App., 
312 So.2d 114. 

Md.—^Maryland States Fair and Agr. Soc., Inc. v. Lee, 
348 A.2d 44, 29 Md.App. 374. 

Mich.—Quinlivan v. Great Atlantic & Pacific Tea Co., 
Inc., 235 N.W.2d 732, 395 Mich. 244. 

Miss.—Stanley v. Morgan & Lindsey, Inc., 203 So.2d 
473—General Tire & Rubber Co. v. Darnell, 221 
So.2d 104—quoted in Jackson Ready-Mix 
Concrete v. Sexton, 235 So.2d 267, 269, cert. den. 
91 S.Ct 174, 400 U.S. 916, 27 L.Ed.2d 155. 

Mo.—Atndcrson v. Maneval, App., 410 S.W.2d 578— 
Moran v. Hartenbach, App., 423 S.W.2d 53. 
Mont—Clark v. WorraU, 406 P.2d 822, 146 Mont 
374—^Wells V. Stanley J. Thill & Associates, Inc., 
452 P.2d 1015, 153 Mont 28. 

Nd).—^Kozloski v. Modem Litho, Inc., 154 N.W.2d 
460, 182 Nd). 270—Bahe v. Safeway Stores, Inc., 
182 N.W,2d 202, 186 Neb. 228. 

Ncv.—^Eggers v. Harrah’s Club, Inc., 476 P.2d 948, 86 
Nev. 782. 

N.M.—Simon v. Akin. 448 P.2d 795, 79 N.M. 689. 
Lovato V. Plateau, Inc., App., 444 P.2d 613, 79 
N.M. 428. 

N.C.—Toothe V. Qty of Wilmington, 174 S.E.2d 286, 8 
N.CApp. 171. 

Old.—Ross V. Otis Elevator Co., 539 P.2d 731. 

Or.—Dawson v. Payless For Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 221 

R. I.—Gleason v. AlmaC’s, Inc., 234 A.2d 350, 103 R.I. 

40—^Dawson v. Rht^e Island Auditorium, Inc., 
242 A.2d 407, 104 RI. 116—Enos v. W. T. Grant 
Co., 294 A.2d 201, 110 RI. 523. 

S. C.—House V. European Health Spa, 239 $.E.2d 653, 

269 S.C 644. 

Tex.—Sporles v. L. J. Sharp Hardware, Inc., av.App., 
419 $.W. 2 d 680, err. ref. no rev. err.—Freitas v. 
Twin Gty Fisherman’s Co-op. Ass’n, Civ.App., 430 
S.W.2d 579, err. ref. no rev, err., app. after remand 
452 S.W,2d 931, err. ref. no rev. err.r-Guidry v. 
Neches Butane Products Co., Civ.App., 466 S.W.2d 
389, err. gr. 

Va.—Wy nnft v. SpainhouT, 205 S.E.2d 634,215 Va. 16. 
Wash.—Egedc-Nissen v. Crystal Mountain, Inc., 584 
P.2d 432, 21 Wash-App. 130, mod. on oth. grds. 
and affil. 606 P.2d 1214, 93 Wash.2d 127. 

Wya—^McKee v. Pacific Power & Light Co., 417 P.2d 
426. 

Mere ownenhip or occupancy of premiaes, etc, 

Oa.— ^Auerbach v. Padgett, 176 S.E.2d 193, 122 Ga. 
App. 79. 
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6 . Fla.—Dunlop v. Reynolds, App., 204 So.2d 754. 
Ga.—Simons v. Amerson, 254 S.E.2d 738, 149 Ga.App. 
495. 

Idaho—Neer v. Safeway Stores, Inc., 442 P.2d 771, 92 
Idaho 361. 

Ill.—Maytnier v. Rush, 225 N.E2d 83, 80 Ill.App.2d 
336—Solmo v. Catholic Bishop of Chicago, 229 
N.E.2d 389,' 85 Ill.App.2d 75. 

Mich.—Mills v. A. B. Dick Co., App., 182 N.W.2d 79, 
26 Mich. App. 164. 

Mo.—Anderson v. Maneval, App., 410 S.W.2d 578. 
N.C. — Hill V. Allied Supermarkets, Inc., 257 S.E.2d 68 , 
42 N.C.App. 442. 

Okl.—Kassick v. Spicer, 490 P.2d 251. 

Pa.—Winkler v. Seven Springs Farm, Inc., 359 A.2d 
440, 240 Pa.Super. 641. Affd. 384 A.2d 241, 477 
Pa. 445. 

Ciiminal attack 

S.C.—Shipes v, Piggly Wiggly St. Andrews, Inc., 238 
S.E.2d 167, 269 S.C. 479. 

8 . La.—Bersuder v. Employers Liability Assur. Corp., 

App., 210 So.2d 525. 

9. ni—Hunter v. Alfina, 251 N.E.2d 303, 112 Ill. 

App.2d 432. 

Pa.—Starke v. Long, 292 A.2d 440, 221 Pa.Super. 338. 

10. Pa.—Starke v. Long, 292 A.2d 440, 221 Pa.Super. 
338. 

11. U.S.—U.S. v. Marshall, C.A.Puerto Rico, 391 
F.2d 880. 

Kan.—Morris v. Atchinson, T. & S.F. Ry. Co., 422 
P.2d 920, 198 Kan. 147—Smith v. Board of Ed. of 
Caney School Dist. No. 34,464 P.2d 571, 204 Kan. 
580. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 45, 
181 Neb. 840. 

NJ.—Benedict v. Podwats, 263 A.2d 486, 109 N.J.Su- 
per. 402, affd. 271 A.2d 417, 57 N.J. 219. 

N.C.—Bray v. Great Atlantic & Pac. Tea Co., 165 
S.E.2d 346, 3 N.CApp. 547. 

Wis.—Voeltzkc v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wis.2d 271. 

Main difference is duty to inspect 

(2) Other statements. 

U.S.—Phillips V. Winters’ Cleaners & Tailors, Inc., 
D.C.Pa., 344 F.Supp, 1040, affd., C.A., 485 F.2d 
681. 

Ky.—Mackey v, Allen, 396 S.W.2d 55. 

Social guest 

(3) No distinction between commercial visitor and 
social guest. 

Fla.—Wood V. Camp, 284 So.2d 691. 

Trespasser 

Ind.—Blake v. Dunn Farms, Inc., 413 N.E.2d 560, 274 
Ind. 560, 21 A.L.R4th 123. 
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12. Miss.— CJ.S. quoted at length In Jackson Ready- 
Mix Concrete v. Sexton, 235 So.2d 267, 269, cert, 
den. 91 S.a. 174, 400 U.S. 916, 27 L.Ed.2d 155. 

16, Kan.—CJ jS. quoted in Hendrix v. Phillips Petro¬ 
leum Co., 453 P.2d 486, 493, 203 Kan. 140. 

§ 63(46). -Condition of Proper¬ 

ty; Warning of Danger 

18. U. S.—Lewis v. U. S., CA.Mo., 663 F.2d 818. 
Wilson v. U.S., D.COkl., 339 F.Supp. 126, affd., 
CA., 456 F.2d 687, applying Washington law— 
Phillips V. Winters* acaners & Tailors, Inc., D.C, 
Pa., 344 F.Supp. 1040, affd., C.A., 485 F.2d 681. 
Xla.—^Autry v. Rod>uck Park Baptist Church, 229 
So,2d 469, 285 Ala. 76—Kingsbeny Homes Corp. 
V. Ralston, 235 So.2d 374, 285 Ala. 600. 

Alaska—^Kremer v. Carr’s Food Center, Inc., 462 P.2d 
747, 38 A.L.R3d 1. 

Ariz.—Heth v. Del WdA’s Highway Inn, 429 P,2d 442, 
102 Ariz. 330. 

Ynma Furniture Co. v. Rehwinkd, 448 p.2d 420, 
8 Ariz.App. 576. 
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Cal.—Morger v. Knapp, 48 Cal.Rptr. 350, 238 C.A.2d 
774—Markewych v. Altshules, 63 Cal.Rptr. 335, 
255 C.A.2d 642—Beauchamp v. Los Gatos Golf 
Course, 77 Cal.Rptr. 914, 273 C.A.2d 20—Nevarez 
v. Thriftiinart, Inc., 87 Cal.Rptr. 50, 7 C.A.3d 799. 
Colo.—Millers Super Markets v. Hobart, App,, 482 
P.2d 413. 

Conn.—Kopjanski v, Festa, 273 A.2d 692, 160 Conn. 
61. 

Fla.—First Arlington Inv. Corp. v. McGuire, App., 311 
So.2d 146. 

Ga.—Mitchell v. Gay, 143 S.E.2d 568, 111 Ga.App. 
867—Davis v. Childers, 215 S.E.2d 297, 134 Ga. 
App. 534. 

Idaho—Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 
ni. —Dunlap V. Marshall Field & Co., 327 N.R2d 16, 
27 Ill.App.3d 628. 

Ind.—Broadhurst v, Davis, 255 N.E.2d 544, 146 Ind. 
App. 329—Hobby Shops, Inc. v. Drudy, 317 
N.E2d 473, 161 Ind-App. 699. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Meader v. 
Paetz Grocery Co., 147 N.W.2d 211, 259 Iowa 
1101—Chevraux v. Nahas, 150 N.W.2d 78, 260 
Iowa 817—^Bradt v. Grell Const, Inc., 161 N.W.2d 
336. 

Kan.—Bingham v. Hillcrest Bowl, Inc., 427 P.2d 591, 
199 Kan. 40—Morris v. Atchison, T. & S.F. Ry. 
Co., 422 P.2d 920, 198 Kan. 147—Noland v. Seaii 
Roebuck & Co., 483 P.2d 1029, 207 Kan. 72. 
Ky.—^Hannin v. Driver, 394 S.W.2d 750—Smith v. 
Smith, 441 S.W.2d 165—McDonald v. Talbott, 447 
S.W.2d 84. 

CJ.S. quoted at length in Murry v. Boston Ins. 
Co.. App., 178 So.2d 452, 454, writ ref. 179 So.2d 
641, 248 La. 467—Robnett v. Great Am. Ins. Co. 
of New York, App., 187 So.2d 152, writ ref. 187 
So.2d 445, 249 La. 470—CJ,S. died In Kennedy v. 
Columbia Cas. Co., App., 174 So.2d 869, 873, ^d. 
182 So.2d 519, 248 La. 869. 

La.—<3othem v. LaRocca, 232 So.2d 473, 255 La. 673, 
39 A.L.R3d 571—Champagne v. Harahan Lions 
Club, Inc., App., 243 So.2d 292—Brashcars v. (Con¬ 
tinental Ins. (Co., App., 308 So.2d 476. 

Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R3d 1202. 

Md.—Mondawmin Corp. v, Kres, 266 A.2d 8 , 258 Md. 
307—^Bramble v, Thompson, 287 A.2d 265, 264 
Md. 518, 64 A.L.R.3d 1031. 

Link v. Hutzlcr Bros. Co., 335 A.2d 192, 25 
Md.App. 586. 

Mass.—^Jaillet v. Godfried Home Bakeries, Inc., 36 
N.E.2d 924—^Baldassari v. Produce Terminal Real¬ 
ty Corp., 282 N.E.2d 649, 361 Mass. 738. 

Mich.—Genesee Merchants Bank & Trust (Co. v. Payne, 

148 N.W.2d 503, 6 Mich.App. 204, affd. 161 
N.W.2d 17, 381 Mich. 234—Fries v. Merkley, 154 
N.W.2d 50, 8 Mich-App. 177—Berman v. LaRosc, 
167 N.W.2d 471, 16 Mich.App. 55—Gillen v. Mar¬ 
tini, 188 N.W.2d 43, 31 Mich.App. 685. 

Minn.—^Berry v. Haertd, 170 N.W.2d 558, 284 Minn. 
400-Peterson v, Balach, 199 N.W.2d 639, 294 
Minn, 161. 

Miss.—General Tire 4 : Rubber Co. v. Damdl, 221 
So.2d 104—CJ.S. quoted in Downs v. Corder, 377 
So.2d 603, 605. 

Mo.—^McIntyre v. M. & K. Dept. Store, Inc., .^)p., 435 
S.W.2d 737—Hulafaan v. Sheehan, App., 522 
S.W.2d 134. 

Mont—R^edahl V. Safeway Stores, Inc. 425 P.2d 335, 

149 Mont 229. 

Nrfji.—Costello V. Simon, 141 N.W.2d 412, 180 Nd>. 
35—Hansen v. First Westside Bank, 156 N.W.2d 
790, 182 Neb. 664. 

N.H.—MacLean v. Parkwood, Inc., D.C., 247 F.Supp. 

188, affd., CA., 354 F.2d 770. 

NJ.—^Piro V. Public Service Elec. & Gas Co., 247 A2d 
678. 103 NJ.Super: 456, afH, 247 AJd ^7, 53 
NJ. 7—Benedict v. Podwats, 263 A2d 486, 109 
NJ.Super. 402, affd. 271 ACM 417, 57 NJ. 219. 
N.Y.—Mannix v. Matthews, 292 N.Y.S.2d 33, 30 
A.D.2d 895. 

N.C.—Dawson v. (Carolina Power & light Co-, 144 
S.E2d 831, 265 N.C 691. 
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Long V. Methodist Henne for the Aged, Inc., 179 
S.E2d 3, 10 N.CApp. 534, affd, 187 S.E2d 718. 
281 N.C 137—Musselwhite v. £a^ Coast Hotel 
Ca, 181 SJE.2d 154, 11 N.CjVpp. 361, cert. den. 
182 S.E2d 581, 279 N.C. 349. 

OkL—Beatty v. Dixon, 408 P.2d 339—Harrod v. Bag¬ 
gett. 418 P.2d 652—Foster v. Harding, 426 P.2d 
355. 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A-L.R.3d 222. 

Pa.—Hall V. Great Atlantic & Pac. Tea Co., 47 West. 
189. 

Tenn.—Dawson v, Sears, Rod>uck & Co., 394 S.W.2d 
877, 217 Tenn. 72. 

Tex.—St. Clergy v. Northeutt, Civ.App., 448 S.W.2d 
847~^irdsaU v. Counts, CSv.App., 450 S.W.2d 136, 
err. rrf. no rev. err.—Texaco, Inc. v. Forester, 
Qv.App., 456 S.W.2d 196, err. ref. no rev. err.— 
Walker’s Service & Equiiwnent Co. v. Shipp, Civ. 
App., 466 S.W.2d 621—Moore v. J. Weingarten, 
Inc., Civ.App., 523 S.W.2d 445, err. ref. no rev. err. 
Utah—Preston v. Lamb. 436 P.2d 1021, 20 Utah 2d 
260. 

Vt.—Garalano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

Va.—Wynne v. Spainhour, 205 S.E2d 634, 215 Va. 
16--lndian Acres of Thornburg, Inc. v. Denion, 
213 S.E2d 797, 215 Va. 847. 

Wash.—^McKinnon v. Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644—Hooser v. 
Loyal Order of Moose, Inc., 416 P.2d 462, 69 
Wash.2d 1, 15 A.L.R.3d 1008. 

W.Va.—Roach v. McCrory Corp., 210 S.E2d 312, 158 
W.Va. 282. 

Wis.—Midthun v. Morgan, 150 N.W.2d 367, 35 Wis.2d 
203—Stamberger v. Matthaides, 155 N.W.2d 88, 37 
Wis.2d 186—Balas v. St. Sebastians Congregation, 
225 N.W.2d 428, 66 Wis.2d 421. 

Snee the publication of the bound volnme American 
Nat Bank v. Wolfe, 125 S.W.2d 193, 22 Tenn.App. 642, 
and other cases holding that classifications as invitee or 
licensee are determinative of duty of care owed have 
been abandoned. 

Tenn.-Hudson v. Cjaitan, 675 S.W.2d 699. 

Am a matter of law 

Ind.—Hammond v. AUegretti, 311 N.E2d 821,262 Ind. 
81 
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19. U.S. — ^Humphries v. McCrory-McLellan Stores 
Corp., C.A.S.C.. 358 F.2d 901—Kalopodes v. Fed¬ 
eral Reserve Bank of Richmond, C.A.Va., 367 
F.2d 47, 24 A.L.R.3d 380—Gauldin v. Virginia 
Winn-Dixie, Int^, C,A,Va., 370 F.2d 167—Hamil¬ 
ton V. Armstrong COrk CO., CA.Fla., 371 F.2d 
139. 

MacLean v. Parkwood, Inc., D.CN.H., 247 
F.Supp. 188, affd. 354 F.2d 770—Ramsey v. Mel¬ 
lon Nat Bank & Trust Co., D.C.Pa., 251 F.Supp. 
646-Bailey v. U.S., D.COkl., 291 F.Supp. 800— 
Phillip V. Winters’ Cheaters Sc TaU(»s, Inc., D.C. 
Pa,, 344 F.Supp. 1040, affd., C.A.. 485 F. 2 d 681— 
Smith V. U.S., D.CWyo., 383 F.Supp. 1076, affd. 
CJi., 546 F.2d 872. 

Ariz.— Heth v. Dd WdAi’s Highway Inn, 429 P-2d 442, 
102 Ariz. 330. 

Cmnpton v. National Metals Co., 459 P.2d 93, 
10 Ariz.App. 366. 

CaL—Beauchamp v. Los Gatos Crolf (Sourse, 77 
Rptr. 914, 273 CAJd 20. 

Cdo.—^filler v. Crown Mart, Inc., 425 P.2d 690, 162 
CWo. 281—OBuzz, Inc. v- Sniderman, 466 P.2d 
457, 171 Colo. 246. 

Cmm.—Kofoansld v. Festa, 273 A.2d 691 1^ Conn. 
61. 

Fh.—^BelClower v. Risher, App., 206 So.2d 256, app. 
after remand 227 So.2d 702—Rist v. Nortihside 
Center, Inc., App., 210 So.2d 483—Waterman v. 
Graham, App., 228 So.2d 925—Smith v. Montgom¬ 
ery Waid & C:o.. App., 232 So.2d 195. 

Ga.—Washington v. Trend Mills, Inc,, 175 S.E2d 111, 
121 GaA.pp. 659. 

Idaho—Otts v. Brough, 409 P.2d 95, 90 Idaho 124. 


Ill.—Sansonc v. Atchison, T. & S.F. Ry. Co., 228 
N.E2d 101, 84 III.App.2d 16—Bcccue v. Rockford 
Park Dist, 236 N.E2d 105, 94 IlI.App.2d 179— 
Horher v. Guerin, App., 236 N.E.2d 576, 94 IlL 
App.2d 244—Birchiidld v. Wabash-Monroe Garage 
& Parking Corp., 252 N.E.2d 89, 113 Ill.App.2d 
178. 

Kan.—Noland v. Scars, Roebuck & Co., 483 P.2d 1029, 
207 Kan. 71 

Ky.—Hannin v. Driver, 394 S.W.2d 750—Standard Oil 
Co. V. Manis, 433 S.W.2d 856. 

La.—Crawford v. Whcless, App., 265 So.2d 661—^Ains¬ 
worth V. International Paper C^o., App., 311 So.2d 
629. 

Me.—^Jamieson v. Lewiston-Oorham Raceways, Inc., 
261 A.2d 860. 

Md.—Paquin v. McGinnis, 229 A.2d 86 , 246 Md. 569. 

Mich.—Marietta v. Cliffs Ridge, Inc., 189 N.W.2d 208, 
385 Mich. 364. 

Conerly v. Liptzen, 199 N.W.2d 833, 41 Mich. 
App. 238, 64 A.L.R.3d 943. 

Minn.—Sanders v. Boulevard Del., Inc., 152 N.W.2d 
132, 277 Minn. 199. 

Mo.—Moran v. Hartenbach, App., 423 S.W.2d 53. 

Mont.—Qark v. Worrall, 406 P.2d 822, 146 Mont. 
374—Dean v. First Nat Bank of Great Falls, 452 
P.2d 402 152 Mont 474—Wells v. Stanley J. Thill 
& Associates, Inc., 452 P.2d 1015, 153 Mont 28. 

Neb.—MaxweU v. Lewis, 186 N-W.2d 119, 186 Neb. 
722. 

N.Y.—(3uinlan v. Cecchini, 382 N.Y.S.2d 485, 52 
A.D.2d 553, revd. on oth. grds. 363 N.E.2d 578, 41 
N.Y.2d 686 , 394 N.Y.S.2d 872. 

N.C.—Dawson v. Carolina Power & Light Co., 144 
S.E.2d 831, 265 N.C. 691—Morgan v. Great Atlan¬ 
tic & Pac. Tea Co., 145 S.E2d 877, 266 N.C. 221. 

Long V. Methodist Home for the Aged, Inc., 179 
S.E.2d 3, 10 N.CApp. 534, affd. 187 S.E 2 d 718, 
281 N.C. 137—Musselwhite v. East C^ast Hotel 
Co., 181 S.E.2d 154, 11 N.CApp. 361, cert. den. 
182 S.E2d 581, 279 N.C 349—Keith v. G. D. 
Reddick, Inc., 189 S.E.2d 775, 15 N.C.App. 94. 

Okl.—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924—Davis v. Whitsett, 435 P.2d 592. 

Or.—Rich v. Tite-Knot Pine Mill. 421 P.2d 370, 245 
Or. 185. 

Pa.—Glass v. Freeman, 240 A.2d 825, 430 Pa. 21— 
Crane v. I.T.E. Circuit Breaker Co., 278 A.2d 362, 
443 Pa, 442. 

Latch V. Rebum, 281 A.2d 673, 220 Pa.Super. 
396—Starke v. Long, 292 A.2d 440, 221 Pa.Super. 
338. 

Hall V. ,Qreat Atlantic & Pac, Tea Co., 47 West. 
189. 

Tenn.—Dawson v. Sears, Roebuck & C^., 394 S.W.2d 
877, 217 Tenn. 72. 

Tex.-nJ. Weicgarten, Inc. v. Razey, 426 S.W.2d 538— 
aty of Beaumont v. Graham, 441 S.W.2d 829— 
Adam Dante (3orp. v. Sharpe, 483 S.W.2d 452. 

Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W,2d 417, err. ref. no rev. err.—City of Beau¬ 
mont V. Graham, Civ.App., 423 S.W.2d 106, affd,, 
Sup., 441 S.W.2d 829.—^Romero v. Horlock, Civ. 
App., 425 S.W.2d 679, err. ref. no rev, err.—Gui¬ 
dry V. Neches Butane Products Co., C3v.App., 466 
S.W.2d 389, err. gr.—^Walker’s Service & Equip¬ 
ment Co. V. Shipp, Civ.App., 466 S.W.2d 621—H. 
E Butt Grocery Co. v. Marroquin, Civ.App., 466 
S.W.2d 837. 

Utah—Wheeler v. Jones, 431 P.2d 985, 19 Utah 2d 392. 

Vt.—Morgan v. Roiehan-Alcers Co., 236 A.2d 645, 126 
Vt. 494. 

Va.—^Indian Acres of Thornburg, Inc. v. Denion, 213 
S.E.2d 797, 215 Va. 847. 

Wis.—Midthun v. Morgan, 150 N.W.2d 367, 35 Wis.2d 
203-4Iaas v. Chicago & N.W. Ry. Co., 179 
N.W.id 885, 48 Wis.2d 321. 

Duty not excused by long absence of landowner 

Conn.—Warren v. Stancliff, 251 A.2d 74, 157 Conn. 
216. 

Differentiated from inherently dangerous work 

Mass.—^Aiienko v. Harvard Qub of Boston, 312 N,E.2d 
196, 365 Mass. 320. 
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20. U.S.—U.S. Steel v. Warner, C.A.Utah, 378 F.2d 
995. 

Idaho—Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 

Ill,—Huttcr V. Badalamenti, 362 N.E.2d 114, 5 HlDec. 
801, 47 Ill.App.3d 561. 

Mich.—Powers v. Huizing, 157 N.W.2d 432, 9 Mich. 
App. 437. 

N.C.—Sibbett v. M.C.M. Livestock, Inc., 247 S.E.2d 2, 
37 N.CApp. 704, cert. den. 248 S.E2d 864, 295 
N.C. 735. 

Vt.—Morgan v. Renehan-Akers Co., 236 A.2d 645, 126 
Vt. 494. 

21. Mich.—Genesee Merchants Bank & Trust Co. v. 
Payne, 148 N.W.2d 503, 6 Mich.App. 204, affd. 
161 N.W.2d 17, 381 Mich. 234. 

N.Y.—Kaufman v. Congregation of Knesses Israel Sea 
Gate, 314 N.Y.S.2d 605, 35 A.D.2d 722. 

Safe or reasonably safe 

Ga.—Simpson v. Dotson, 210 S.E.2d 240, 133 Ga.App. 

120 . 

22. Iowa—Hanson v. Town & Country Shopping Cen¬ 
ter, Inc., 144 N.W. 2 d 870, 259 Iowa 542—Capencr 
V. Duin, 173 N.W.2d 80. 

N.J.—Zentz v. Toop, 222 A,2d 290, 92 NJ.Super. 105, 
affd. 234 A.2d 96, 50 N.J. 250. 

Design or construction of premises 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 
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24. U.S.—MacLean v. Parkwood, Inc., C.A.N.H., 354 
F.2d 770—Honea v, West Virginia Pulp & Paper 
Co., C.A.S.C, 380 F.2d 704—Associated Dry 
Goods Ctorp. V. Drake, C.A.Mo., 394 F.2d 637— 
.Morgan v. Armour & Co., C.A.Ariz., 425 F.2d 
233. 

Alaska—Chugach Elec. Ass’n v. Lewis, 453 P.2d 345. 

Ark.—Little Rock Land Co. v. Raper, 433 S.W.2d 836, 
245 Ark. 641. 

Ck)lo.—CeBuzz, Inc. v. Sniderman, 466 P.2d 457, 171 
Colo. 246. 

Conn.—Tdtclman v. Bloomstcin, 236 A.2d 900, 155 
Conn. 653—Dougherty v. Graham, 287 A.2d 382, 
161 Conn. 248. 

Fla.—Maas Bros., Inc. v. Bishop, App., 204 So.2d 
16—Smith v: Montgomery Ward & Co., App., 232 
So.2d 195. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E.2d 
808, 112 Ga.App. 500—Sims v. American Cas. Ck)., 
206 S.E2d 121, 131 Ga.App. 461, affd. 209 S.E2d 
61, 232 Ga. 787. 

Idaho—Giles v. Montgomery Ward Co., 491 P.2d 1256, 
94 Idaho 484. 

Ill.—Chicago & I.M. Ry. Co. v. Pillsbuiy Mills, Inc., 
198 N.E.2d 126, 47 ni.App.2d 373, revd, on oth. 
grds. 208 N.E2d 573, 32 I11.2d 600, 19 A.L,R3d 
921—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill. 
App.2d 336—Harvey v. Sweat, 269 N.E.2d 514, 
131 Ill.App.2d 899. 

Ky.—FerreU V. Hellems, 408 S.W.2d 459. 

La.—Muny v. Boston Ins. Co., App., 178 So.2d 452, 
writ ref. 179 So.2d 641, 248 La. 467—McCauley v. 
Nicholas, App., 297 So.2d 914, writ den.. Sup., 302 
So.2d 24. 

Md.—Honolulu Limited v. (^ain, 224 A.2d 433, 244 
Md. 590. 

Miss.—F. W. Woolworth Co. v. Stokes, 191 So.2d 411. 

Mo.-Stork v. Bales, 442 S.W.2d 514. 

Willoughby v. Safeway Stores, Inc., App., 397 
S.W.2d 748—Ecker v. Big Bend Bank, App., 407 
S.W.2d 45. 

N.H.—Mutterpcrl v. Lake Spofford Hotel, Inc., 216 
A.2d 35, 106 N,H. 538. 

N.M.—Dempsey v. Alamo Hotels, Inc., 418 P.2d 58, 76 
N.M. 712. 

N.Y.—Miller v, Roman Catholic Church of St. Stephen, 
Warwick, 262 N.Y.S.2d 361, 24 A.D.2d 603, revd. 
224 N.E2d 720, 18 N.Y.2d 974, 278 N.Y.S.2d 212. 

Okl.—J. C. Penney Co. v. Barrlentez, 411 P.2d 841. 
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Pa-—McKown v. Demmler Properties, Inc., 214 A 2d 
626, 419 Pa. 475. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

Wis.—Stambcrger v. Matthaidcss, 155 N.W.2d 88 , 37 
Wis.2d 186. 

Delegation of duty 

Ariz.—First Nat. Bank of Ariz. v. Otis Elevator Co., 
406 P.2d 430, 2 Ariz.App. 80, reh. den. 411 P.2d 
34, 2 Ariz.App. 596. 

D.C.—Thomas v. Potomac Elec, Power Co., D.C., 266 
F.Supp. 687. 

Fla.—Mai Kai, Inc. v. Coined, App., 186 So.2d 798, 
judg. quashed, cause remd., Sup., 205 So.2d 291. 

Mo.—Demko v, H & H Investment Co., App., 527 
S.W.2d 382. 

Recurrent condition 

U.S.—Hetzel v. Jewel Companies, CA.Ind., 457 F.2d 
527. 
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25. Wis.—Haas v. Chicago & N.W. Ry. Co., 179 
N.W.2d 885, 48 Wis.2d 321. 

Sufficiency of warning 

(2) N.C.—Hedrick v. Tigniere, 147 S.E. 2 d 550, 267 

N.C. 62. 

26. Ariz.—^Beme v. Greyhound Parks of Ariz., Inc., 
448 P.2d 388, 104 Ariz. 38. 

Burke v. Arizona Biltmore Hotel, Inc., 467 P.2d 
781, 12 Ariz.App. 69, 

III—Beccue v. Rockford Park Dist,, 236 N.E.2d 105, 94 
Ill.App.2d 179. 

La.—^McCaul^ v. Nicholas, App., 297 So.2d 914, writ 
den.. Sup., 302 So.2d 24. 

Mont.—^Tigh v. College Park Realty Co., 427 P.2d 57, 
149 Mont. 358. 

Neb.—^Heck v. American Community Stores, 254 
N.W.2d 410, 198 Neb. 619. 

Tenn.—CJJ5. dted In Toole v. Levitt, App., 492 ’ 
S.W.2d 230, 233. 

27. Ga.—^Angel v. Varsity, Inc., 148 S.E.2d 451, 113 
Ga.App. 507—Winn-Dixie Stores, Inc. v. Hardy, 
226 S.E.2d 142, 138 Ga.App. 342. 

Idaho—Otts V, Brough, 409 P.2d 95, 90 Idaho 124. 

Iowa—Grail v. Meyer, 173 N.W.2d 61. 38 A.L.R.3d 
412. 

La.—Kauffmann v. Royal Orleans, Inc., App., 216 
So,2d 394—Guillory v. Employers Liability Assur. 
Corp., App,, 217 ^.2d 794—McCauley v. Nich¬ 
olas, App,, 297 So.2d 914, writ den., Sup,, 302 
So.2d 24. 

Mich.—McCord v. U.S. Gypsum Co., 145 N.W.2d 841, 

5 Mich.App. 126—Conerly v. Liptzen, l99 N.W. 2 d 
833, 41 Mich.App. 238, 64 A.L.R.3d 943. 

Minn.—HedgUn v. Church of St. Paul of Sauk Centre, 
158 N.W.2d 269, 280 Minn. 119. 

Miss.—Mercy Regional Medical Center v. Doiron, 348 
So.2d 243. 

N.C.— CJjS. quoted at length in Hedrick v. Tigniere, 
147 S.E,2d 550, 554, 267 N.C. 62. 

Toothe v. City of Wilmington, 174 S.E2d 286, 8 
N.CApp. 171. 

Ohio—Holdshoe v. Whinery, 237 N.E.2d 127, 14 Ohio 
St.2d 134, 43 A.L.R.3d 943. 
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29, Ky.—^Bonn v. Sears, Roebuck & Co., 440 S.W.2d 
526. 

La.—^Hawsey v. U.S. Fidelity & Guaranty Co., App., 
211 So.2d 417.—Chauvin v. U.S. Fidelity & Guar¬ 
anty Co., App., 223 So.2d 441, application den. 226 
So.2d 921, 254 La. 790—Guilbeau v. Royal Indem. 
Co., App., 224 So.2d 96. 

Tenn.—CJ,S. dted in Toole v. Levitt, App., 492 
S.W:2d 230, 233. 

30. Ga.-^tanton v. Grubb, 151 S.E.2d 237, 114 Ga. 
App. 350. 

N.M.—Simon v. Akin, 448 P.2d 795, 79 N.M. 689. 


Known or reasonably foreseeable characteristics 
of inritee 

N.C.—Hedrick v. Tigniere, 147 S.E. 2 d 550, 267 N.C. 
62. 

31. U.S.—^Myers v. Day & Zimmermann, Inc., C.A. 
Tex., 427 F.2d 248—^Warren v. Hudson Pulp & 
Paper Corp., C.A.N.Y., 477 F.2d 229, stating 
Florida law. 

Balaska v. National Tea Co., D.C.Pa., 328 
F.Supp. 147. 

Ariz.—Compton v. National Metals Co., 459 P.2d 93, 
10 Aiiz-App. 366. 

IlL—Horcher v. Guerin, 236 N.E.2d 576, 94 IU.App.2d 
244. 

Ky.—Standard Oil Co. v. Manis, 433 S.W.2d 856. 
La.—Payton v. St. John, App., 188 So.2d 647. 

Mass.—Tctreault v. Dupuis, 22 N.E2d 876, 351 Mass. 
710. 

Mich.—Marietta v. aifiPs Ridge, Inc., 189 N.W.2d 208, 
385 Mich. 364. 

Conerly v. Liptzen, 199 N.W.2d 833, 41 Mich. 
App. 238, 64 A.L.R-3d 943. 

Mont.—Suhr v. Sears Roebuck & Co., 450 P.2d 87, 152 
Mont. 344, 36 A.L.R.3d 602—Wells v. Stanley J. 
Thill & Associates, Inc., 452 P.2d 1015, 153 Mont. 

28. 

N.H.—Pridham v. Cash & Carry Bldg. Center, Inc., 359 
A.2d 193, 116 N-H. 292. 

N.C.—Keith V. S. S. Kresge Co., 225 S.E.2d 135, 29 
N.C.App. 579. 

Old.—Buck V. Del City Apartments, Inc., 431 P.2d 360. 
Pa.—Crane v. I.T.E. Circuit Breaker Co., 278 A.2d 362, 
443 Pa. 442. 

Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 289, 
207 Pa-Super. 63—^Payne v. Wheeler, 215 A.2d 
316, 207 Pa.Super. 25. 

S.C.—Turner v. Sinclair Refining Co., 173 S.E.2d 356, 
254 S.C. 36. 

Tex.—Keeth v. Phillips Petroleum Co., Civ.App., 482 
S.W.2d 291, err. ref. no rev. err. 

Wis.—Haas v. Chicago & N.W. Ry., Co., 179 N.W.2d 
885, 48 Wis.2d 321—CJ,S. dt^ in Treps v. City 
of Racine, 243 N.W,2d 520, 523, 73 Wis.2d 611. 
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32. Iowa—Hanson v. Town & Country Shopping Cen¬ 
ter, Inc., 144 N.W.2d 870, 259 Iowa 542. 

La.—Babin v. American Emp. Ins. Co., App., 185 So.2d 
358, writ ref 187 So.2d 442, 249 La. 462-5imo- 
neaux v. Copolymer Rubber & Chemical Corp., 
App., 189 So.2d 745—^Taylor v. National Indem. 
Co., App., 215 So.2d 203—Vegh v. Kaiser Alu¬ 
minum & Chemical Corp., App., 259 So,2d 580, 
Tex.—City of Beaumont v. Graham, 441 S.W.2d 829. 
Texaco, Inc. v. Forester, Civ.App., 456 S.W.2d 
196, err. ref. no rev. err.—J- Weingarten, Inc. v. 
Scott, QvApp., 456 S.W-2d 266. 

34, Tex.—Scott v. Liebman, 404 S.W.2d 288. 

Texaco, Inc. v. Forester, Civ.App., 456 S.W.2d 
196, err. ref. no rev. err. 

35, Mont—Tigh v. College Park Realty Co-, 427 P.2d 
57, 149 Mont. 358. 

Or-—^Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222. 

Tex.—Scott v. Liebman, 404 S.W-2d 288. 

Bradley v. Delph Nor-Tex Hide Co., Civ.App., 
428 S.W.2d 481, err. ref. no rev. err.—^Houston 
Sports Ass’n v. Russell, av.App., 450 S.W.2d 741, 
err. ref. no rev. err.—^Dalton v. Texas Sulphur 
Products, Inc., Civ.App., 482 S.W.2d 24—Keeth v. 
Phillips Petroleum Co., Civ.App., 482 S.W.2d 291, 
err. ref no rev. err. 

36, Ga.—Stanton v. Grubb, 151 S.E.2d 237, 114 Ga. 
App. 350. 

Mo.—Hokanson v. Joplin Rendering Co., Inc. 509 
S.W.2d 107. 

Okl.—C R. Anthony Co. v. MiUion, 435 P.2d 116, 

37, Tex.—Eagle Lincoln-Mcrcury Inc. v. Hazlewood, 
Civ.App., 391 S.W.2d 180, err. ref no rev. «r. 

38, U.S.—^New York Cent R. Co. v. Moynihan, C.A. 
Mass., 338 F.2d 644, cert den. 85 S.a. 1448, 381 
U.S. 905, 14 L.Ed.2d 285. 
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Duty not discharged by warning 

(1) Iowa—Meader v. Paetz Grocery Co., Iowa, 147 
N.W.2d 211, 259 Iowa 1101. 

39. U.S.—New York Cent. R. Co. v. Moynihan, CA. 
Mass., 338 F.2d 644, cert den. 85 S.Ct. 1448, 381 
U.S. 905, 14 L.Ed.2d 285. 

40. U.S.—New York Cent. R. Co. v. Moymhan, CA. 
Mass., 338 F.2d 644, cert den. 85 S.O. 1448, 381 
U.S. 905, 14 L.Ed.2d 285. 

Minn.—Peterson v. W. T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495. 

41. Mo.—Albers v. Gehlert, 409 S.W.2d 682. 

43. Alaska—Kremer v. Carr's Food Center, Inc., 462 
P.2d 747, 38 A.L.R.3d 1. 

Ariz.—Murphy v. El Dorado Bowl, Inc,, 409 P.2d 57, 2 
Ariz.App. 341. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Grail v. 
Meyer, 173 N.W.2d 61, 38 A,L.R.3d 412. 

La.—C JjS. dted in Perkins v. Springhill General Hos¬ 
pital, App., 278 So.2d 900, 903. 

Md.—Honolulu Limited v. (Tain, 224 A.2d 433, 244 
Md. 590. 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222. 

Wash.—Golding v. United Homes Corp., 495 P.2d 
1040, 6 Wash.App. 707. 

44. La.—CJ.S. dted In Perkins v. Springhill General 
Hospital, App., 278 So.2d 900, 903. 

45. Iowa—Capener v. Duin, 173 N.W.2d 80. 

La.—CJ.S. dted in Perkins v. Springhill General Hos¬ 
pital, App., 278 So.2d 900, 903. 

Failure of owner to apprehend danger 
R.L—Molinari v. Sinclair Refining Co., 304 A.2d 651, 
111 R.L 490. 
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46. Del.—Hamm v. Ramunno, 281 A.2d 601. 

Neb.—Cook v. Lowe, 141 N.W.2d 430, 180 Neb. 39. 
Pa.—Starke v. Long, 292 A.2d 440, 221 Pa.Super. 338— 

Colangelo v, Penn Hills (>ntcr, Inc., 292 A.2d 490, 
221 Pa-Super. 381. 

Wash.—Goldmg v. United Homes Corp., 495 P.2d 
1040, 6 Wash.App. 707. 

Additional precautions required under § 343A 
of Restatement 

Mo.—Weber v. Hinds, App., 440 S.W.2d 129. 

Second Edition 

Tex.—Olshan Demolishing Co. v. Burlescm, Civ App., 
452 S.W.2d 742. 

Possessor of land under Restatement, Second, 
Torts 

Utah—Stevens v. Colorado Fuel and Iron, 469 P.2d 3, 
24 Utah 2d 214. 

Wash.—Strong v. Seattle Stevedore Co., 466 P.2d 545,1 
Wash.App. 898. 
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53. Mo.—CJ.S. quoted at lengdi in Brozovich, v. 
Brozovich, App., 429 S.W.2d 330, 332. 

§ 63(47). -Acts of Other Per¬ 

sons 

Fla.—CJJS. black letter summary quoted in Johnson v. 

Hatoum, 239 So.2d 22, 25, 45 AL.R.3d 1418. 
56. Cal.—^Taylor v. Centennial Bowl, Inc., 52 Cal. 
Rptr, 561, 416 P.2d 793, 65 C.2d 114. 

Slater v. Alpha Beta Acme Markets, Inc., 118 
Cal.Rptr. 561, 44 CA3d 274, 72 AL.R.3d 1264. 
Ga.—Elebash v.-Whitley, 151 S.E.2d 196, 114 Oa.App. 
294—^Eckerd-Walton, Inc. v. Adams, 190 S.E2d 
490, 126 Ga-App. 210. 

Ill.—Cross V. Chicago Housing Authority, 393 N.E2d 
580, 30 m.Dec. 544, 74 Ill.App.3d 921, affd.. Sup., 
412 N.E.2d 472, 45 lU.Dec. 121, 82 m.2d 313; 
La.—Duncan v. World Wide Health Studios, Inc., App,, 
232 So.2d 835. 

Miiuv—Gresser v. Taylor, 150 N.W.2d, 869, 276 Minn. 
440. 
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N.Y.—Betancourt v. 141 East 57th St. Corp., 393 N.Y. 
S2d 35, 56 A.D.2d 823. 

Ohio-Holdshoe v. Whhw^, 237 N.E.24 127, 14 Ohio 
St2d 134,43 A.LR.3<J 943. 

Wis.—Stambcrgcr v. MatthaWess, 155 N.W.2d 88, 37 
Wis.2d 186. 

Kaovdedge or coarse of coadnct of diird persons 
Aiiz.^Pierce v. Lopez, 490 P.2d 1182, 16 ArizJLpp. 54. 
R.I.—Enos V. W. T. Grant Co., 294 KM 201, 110 R.I. 
523. 

CrlMnal Acts 

Ci) To impose liability there must be knowledge of 
iwevious inddents or qawial dreomstances which will 
charge owners with knowledge of dangers and duty to 
anticipate it 

nL~0’Brien v. Colonial Village, Inc., 255 N.E.2d 205, 
119 ni.App.2d 105. 

Tenn.—Comiwopst v. Sloan, 528 S.W.2d 188, 93 A.L. 
R.3d 979. 

Faibire to apprehend assailant of invitee 

ni—Mancha v. Field Museum of Natural History, 283 
N.E2d 899, 5 in.App.3d 699. 
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57. Ohio—Holdshoe v. Whinery, 237 N.E2d 127, 14 
Ohio St2d 134, 43 A.L.R,3d 943. 

Necessary knowledge not shown 

R.I,—Enos V. W. T. Grant Co., 294 A2d 201, 110 R.I. 
523. 

5$. Cal—Totten v. More Oakland Residential Hous¬ 
ing, Inc., 134 CaI.Rptr. 29, 63 C.A.3d 538. 

D.C—Cook V. Safeway Stores, Inc,, 354 A.2d 
507. 

Ga-—Fddman v. Whipkey’s Drug Store, 174 S.E.2d 
474, 121 Ga.App. 580, cert den. 91 S.Q. 251, 400 
U.S. 946, 27 L.Ed.2d 251. 

La.—Landry v. Hazelwood & Santillo, Inc., App., 330 
Sa2d 683. 

60. U5.—^Keony v. Southeastern Pennsylvania 
Transp. Authority CAPa., 581 F.2d 351, cert 
den. 99 S.Q. 845, 439 U.S. 1073, 59 L.Ed.2d 39. 
Ga.—Bowling v. Jatunar, Inc., 234 S.R2d 849, 142 
GaApp. 53. 

HL—Mancha v. Field Museum of Natural History, 283 
N.E2d 899, 5 IILApp.3d 699. 

Kan.—Bingham v. Hillcrcst Bowl, Inc., 427 P.2d 591, 
199 Kan. 40. 

Ky.—Adkins v. Ashland Supermarkets, Inc., App., 569 
S.W.2d 698. 

Mich.—Berman v. LaRose, 167 N.W.2d 471, 16 Mich. 
App. 55. 

Mo.—Fizzurro v. Hrst North County Bank & Trust 
Co.. App., 545 S.W.2d 348. 

Notice of danger 

(3) CbL—S mith v. CHy of San Jose, 48 Qd-Rptr. 108, 
238 <lA.2d 599. 

§ 63(48). Exteiit of Invitation 
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64. U5.—^Barnhart v. American Oil Cto., D.CVa., 
237 F.Supp. 492, affd., C.A.. 354 F.2d 659. 

La.—Stewart v. Gibson Products Co. of Natchitoches 
Parish Louisiana, Inc., App., 300 So.2d 870. 

Wash.—Minikcn v. Carr, 428 P.2d 716, 75 W8sh.2d 
325. 

66. Ariz.—Nicoletti v. Westcor, Inc,, 639 P.2d 330, 
131 Ariz. 140. 

68. Ariz.—^Hicks v. Superstition Mountain Post No. 
9399, Vderans of Foreign Wars of U.S., 601 P.2d 
281, 123 Ariz. 518. 

Conn.—Frankovitch v. Burton, 440 A,2d 254s 185 
Conn. 14. 

Ill.—Avery v. Moews Seed Cbm Co., 268 N.E2d 561, 
131 IlLApp.2d 842. 

§ 63(49). -With Respect to Time 

La.—C.J.S. quoted at length in Boutte v. Ameri¬ 
can Motorists Ins. Co., App., 244 So.2d 89, 91. 


N.Y.—Gallagher v. St. Raymonds Roman Clatholic 
Church, 236 N.R2d 632, 21 N.Y.2d 554, 289 
N.Y.S.2d 401. 
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70. End of relationship when invitee leaves 
premises 

Ga.—City Storm Co. v. Henderson, 156 S.E2d 818, 116 
Ga.App. 114. 

§ 63(50). -With Respect to 

Place 

71. Ga,—Clark v. Rich’s Inc., 150 S.E2d 716, 114 
Ga.App. 242. 

74. Ark.—Husted v. Richards, 436 S.W.2d 103, 245 
Ark. 987, 

76. Ga.—Venable v. Langford, 157 S.E.2d 34, 116 
Ga.App. 257. 

77. N.Y.—CJTjS. cited in People v. Ruggieri, 379 
N.Y.S.2d 333, 338, 85 Misc.2d 141. 

Tex.—C.J.S. dted in Trio Transport, Inc. v. Henderson, 
413 S.W.2d 806, 813, err. ref. no rev. err. 

78. Wash.—Egede-Nissen v. Crystal Mountain, Inc., 
584 P.2d 432, 21 Wash.App. 130, mod. on oth. 
grds. and affd. 606 P.2d 1214, 93 Wash.2d 127. 
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85. Ga.—Elmore of Embry Hills, Inc. v. Porcher, 183 
S.E.2d 923, 124 Ga.App. 418, 48 A.L.R3d 1158. 

Ill-—Cblcman v. Chicago Thoroughbred Enterprises, 
Inc., 243 N.E2d 333, 102 IU.App.2d 400. 

Tenn.—CJJS. cited in Dawson v. Sears, Roebuck & 
Co., 394 S.W.2d 877, 880, 217 Tenn. 72. 

Wash.—Egede-Nissen v. Crystal Mountain, Inc., 584 
P.2d 432, 21 Wash.App. 130, mod. on oth. grds. 
and affd, 606 P.2d 1214, 93 Wash.2d 127. 

86. N.C.—Hill v. Allied Supermarkets, Inc., 257 
S.E2d 68, 42 N.C.App. 442. 
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88. Wash.—Hampton v. Lynch Motor Co., 495 P.2d 
345, 6 Wash.App. 644. 

SK). Kan.—Knowles v. Klase, 460 P.2d 444, 204 Kan. 
156. 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc,, 
App., 494 S.W.2d 787. 

92. Okl.—Jack Healey Linen Service Co. v. Travis, 
434 P.2d 924, 928. 

93. ni.—Halpin v. Pekin Thrifty Drug Co., 223 
N.R2d 708, 79 III.App.2d 153. 

94. N.J.—Giangrasso v. Dean Floor Cbvering Co., 
237 A.2d 866. 51 N.J. 80. 

N.Y.—CJ.S. cited in People v. Ruggieri, 379 N.Y.$.2d 
333, 338, 85 Misc.2d 141. 

Wash.—Egede-Nissen v. Crystal Mountain, Inc., 606 
P.2d 1214, 93 Wash.2d 127. 

95. Wash.—^Egede-Nissen v. Crystal Mountain, Inc., 
584 P.2d 432, 21 Wash.App. 130, mod. on oth. 
grds. and affd. 606 P.2d 1214, 93 Wa8h.2d 127. 
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98, U.S.—Montgomery Ward & C!o. v. Steele, C.A. 
Mo.. 352 F.2d 822. 

NJ.—Giangrasso v. Dean Floor Covering Co., 237 
A.2d 866, 51 NJ. 80. 

5. Ky.—Ontral (Quality Cbal Co. v. Akers, 460 
S.W.2d 349. 
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10. Cal,—Newarez v. Thriftimart, Inc., 87 CaI.Rptr. 
50, 7 C.A.3d 799. 

§ 63(51).-Means of In¬ 

gress, Engress, and Pas¬ 
sage 

12, Ariz.—CJJS. died hi O’RicIly Motor Cb. v. Rich, 
411 P.2d 194, 199, 3 Ariz.App. 21. 
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Ga.—^Brown v. locovozzi, 161 S.E.2d 335, 117 Ga.App. 
693—Elmore of Embry Hills, Inc. v. Porcher, 183 
S.E2d 923, 124 <3a.App. 418, 48 AL.R3d 1158. 

El.—Jones v. Granite Oty Steel Co., 244 N.E.2d 427, 
104 Ill.App.2d 379—Harris v. Union Stock Yard & 
Transit Co. of Chicago, 331 N.E.2d 182, 29 EL 
App.3d 1072. 

Ind.—Verplank v. Commercial Bank of Cbown Point, 
251 N.E.2d 52, 145 Ind.App. 324. 

La.—Staples v. F. W. Woolworth, Inc., App., 209 So.2d 

100 . 

Mo.—^Hulahan v. Sheehan, App., 522 S.W.2d 134. 

N.M.—MheheU v. C & H Transp. Co., Inc., 565 P.2d 
342, 90 N.M. 471. 

N.Y.—Grallagher v. St. Raymond’s Roman Catholic 
Church, 236 N.E2d 632, 21 N.Y.2d 554, 289 
N.Y.S.2d 401. 

McGee v. Adams Paper & Twine Co., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 233 N.E2d 289, 20 
N.YJd 921, 286 N.Y.S.2d 274. 

S.D.—Nicholas v. Tri-State Fair and Sales Ass’n, 148 
N.W.2d 183, 82 S.D. 450. 

Tex.—Joseph v. Jet Air Freight Corp., Civ.A|)p., 479 
S.W.2d 325, err. ref. no rev. err. 

Wash.—Baltzelle v. Doces Sixth Ave., Inc., 490 P.2d 
1331, 5 Wash.App. 771—Rockefeller v. Standard 
Oil Co. of California, 523 P.2d 1207, 11 WashApp. 
520. 
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13. Iowa—Smith v. J. C. Penney Co.. 149 N.W.2d 
794, 260 Iowa 573. 

14. Conn.—^Ford v. Hofei and Restaurant Emp. and 
Bartenders Intern. Union AFL-CIO Local 159, 
229 A.2d 346, 155 Conn. 24. 

Ohio—CJ.S. quoted in Rainey v. Harshbarger, 220 
N.E.2d 359, 363, 7 Ohio App.2d 260. 

Okl.—CJ.S. quoted in Harrod v. Baggett, 418 P.2d 652, 
655. 

Parking lot 

La.—King v. Investment Equities, Inc., App., 264 So.2d 
297. 

15. El.—^Harris v. Union Stock Yard & Transit Co. of 
Chicago, 331 N.E.2d 182, 29 Ill.App.3d 1072. 
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20. Neb.—MaxweU v. Lewis, 186 N.W.2d 119, 186 
Neb. 722. 

21. U.S,—Montgomery Ward & Co. v. Steele, C.A. 
Mo., 352 F.2d 822. 

Okl.—CJJS. cited in Jack Healey Linen Service (b. v. 
Travis, 434 P.2d 924, 928. 

§ 63(52).. -With Respect to Use 
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30. <ja.—Venable v. Langford, 157 S.E2d 34, 116 
Ga.App. 257. 

32. El.—Starkey v. Brown Oil Co., 220 N.E2d 12, 74 
IU.App.2d 270. 

35. Conn.—^Ford v. Hotel and Restaurant Emp. and 
Bartenders Intern. Union AFL-CIO Local 159, 
229 A.2d 346, 155 Conn. 24. 

El.—Starkey v. Brown Oil Co,, 220 N.E2d 12, 74 
Ill.App.2d 270—Meiners v. Moyer, 255 N.E.2d 
201, 119 El.App.2d 94. 

36. Mo.—CJ.S. cited in Anderson v. Maneval, 410 
S.W.2d 578, 582. 

§ 63(53). Nature of Defect or Dan¬ 
ger 

38. Ariz.—Berne v. Greyhound Parks of Ariz., Inc., 
448 P.2d 388, 104 Ariz. 38. 

Cal.— CJ.S'. cited in Bigbee v. Superior Ct., In and For 
Los Angeles County, 155 CaI.Rptr. 545, 551, 93 
C.A.3d 451, 17 A.L.R.4th 1298. 

Iowa—Meader v. Paetr Grocery Co. 147 N.W.2d 211, 
259 Iowa 1101. 

Or.—Wriglesworth v. Doyle, 417 P.2d 999. 
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Tex.—Seideneck v. Cal Bayreuther Associates, 451 
S.W.2d 752—Houston Sports Ass’n v. Russell, Civ. 
App., 450 S.W.2d 741, err. ref. no rev. err. 

Natural-mmatural accumulatioii of snow rule 
inapplicable 

Alaska—Kremer v. Carr’s Food Center, Inc., 462 P.2d 
747. 38 A.L.R.3d 1. 
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39. Iowa—Greenwell v. Meredith Corp., 189 N.W.2d 
901. 

Golf course 

Minn.—Gresser v. Taylor, 150 N.W.2d 869, 276 Minn. 
440. 

40. Iowa—Hanson v. Town & Country Shopping Cen¬ 
ter, Inc., 144 N.W.2d 870, 259 Iowa 542—Meader 
V. Paetz Grocery Co., 147 N.W.2d 211, 259 Iowa 
1101. 

Neb.—Hilker v. N.P. Dodge Bldg. Co., 168 N.W.2d 
701, 184 Neb. 495. 

Tex.—Sproles v. L, J. Sharp Hardware, Inc., Civ.App., 
419 S.W.2d 680, err. ref. no rev. err. 

41. Tex.—Seideneck v. Cal Bayreuther Associates, 451 
S.W.2d 752. 

43. La.—Eschmann v. Moyer, 220 So.2d 86, 253 La. 
818, cert. den. 90 S.Ct. 97, 396 U.S. 845, 24 
L.Ed.2d 95. 

Mitchell V. Aetna Cas. & Sur. Co., App., 284 
$o.2d 636. 
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45. “Hazard” defined 

La.—Eschmann v. Moyer, 220 So.2d 86, 253 La. 818, 
cert. den. 90 S.Ct. 97, 396 U.S. 845, 24 L.Ed.2d 95. 

46. U.S.—CJ^,S. cited in Richardson v. U.S., D.C. 
Okl., 248 F.Supp. 99, 104-Bailey v. U.S., D.C. 
Okl., 291 F.Supp. 800, 

Cal.—^Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20. 

Ky.—C J.S. quoted in Standard Oil Co. v. Manis, App., 
433 S.W.2d 856, 857. 

La.—C.J jS. quoted in Morrison v. New Orleans Coun¬ 
try aub, Inc., La., 210 So.2d 538, 540, writ ref. 
214 So.2d 164, 252 La, 843—Eschmann v, Moyer, 
220 So.2d 86, 253 La. 818, cert. den. 90 S.Q. 97, 
396 U.S. 845, 24 L.Ed.2d 95. 

C.J.S. quoted at lengdi in Taylor v. National 
Indem. Co., App., 215 So.2d 203, 207. 

Mich.—^Holliday v. National Dairy Products Corp., 213 
N.W.2d 289, 50 Mich.App. 366, affd. 216 N.W.2d 
919, 391 Mich. 816. 

Mo.—McQure v. Koch, App., 433 S.W.2d 589—Plum- 
lee V. Ramsay Dry Goods Co., App., 451 S.W,2d 
603. 

Mont.—Clark v. Worrall, 406 P.2d 822, 146 Mont 374. 

Okl.—CJ.S. quoted at lengdi in Beatty v. Dixon, 408 
P.2d 339, 342—Henryetta Const. Co. v. Harris, 408 
P.2d 522, 28 A.L.R.3d 876. 

S.C.—^Turner v. Sinclair Refining Co., 173 S.E.2d 356, 
254 S.C. 36. 

Term.—Gasteiger v. GQlenwater, 417 S.W.2d 568, 57 
Tenn.App. 206. 

Tex.—^Massman—Johnson v. Gundolf, 484 S.W.2d 555. 

What constitutes a hidden danger, etc. 

Okl.—^Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

Latent dangers 

(1) U.S.—Nuckoles v. F. W, Woolworth Co., D.C. 

Va., 248 F.Supp. 164, revd. on oth. grds., C.A., 372 

F.2d 286. 

Ark.—Little Rock Land Co. v. Raper, 433 S.W.2d 836, 
245 Ark. 641. 

Ga.—Herschel McDaniel Funeral Home, Inc. v. Hines, 
183 S.E.2d 7, 124 Ga.App. 47. 

Tex.—City of Waco v. Haynes, Qv.App., 562 S.W.2d 
546. 

Not obvious 

U.S.—Moore v. Safeway Stores, Inc., C.A.Okl.. 461 
F.2d 236. 


Latent defects 

Tex.—Adam Dante Corp. v. Sharpe, 483 S.W.2d 452. 
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47. Ark.—Little Rock Land Co. v. Raper, 433 S.W.2d 
836, 245 Ark. 641. 

Iowa—CJ.S. dted in Anthes v. Anthes, 139 N.W.2d 
201, 205, 258 Iowa 260. 

La.—^Kennedy v. Columbia Cas. Co., App., 174 So.2d 
869, affd. 182 So.2d 519, 248 La. 869. 

Hendry v. Fire & Cas. Co. of Conn., App., 246 
So.2d 347. 

Mo.—Hokanson v. Joplin Rendering Co., Inc., 509 
S.W.2d 107. 

N.Y.—Robotham v. State, 282 N.Y.S.2d 586, 54 
Misc.2d 363. 

Okl.—Henryetta Const Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Wash.—Miniken v. Carr, 428 P.2d 716, 75 Wash.2d 
325. 

Held not trap 

(2) Other instances. 

Neb.—CosteUo v. Simon, 141 N.W.2d 412, 180 Neb. 35. 
‘Trap” as failure to disclose concealed danger 
Wis.—Flintrop v. Lefco, 190 N.W.2d 140, 52 Wis.2d 
244. 

48. Md.—Ramsey v. D.P.A. Associates, 289 A.2d 
321, 265 Md. 319. 
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49. U.S.—Fontenot v. Lewis Grocer Co., C.A.La., 458 
F.2d 489. 

La.—Mitchell v. Aetna Cas. & Sur. Co., App., 284 
So.2d 636. 

Md.—Gray v. Sentinel Auto Parks Co., 288 A.2d 121, 

265 Md. 61. 

Mo.—Plumlee v. Ramsay Dry Goods Co., App., 451 
S.W.2d 603. 

Okl.—Reed v. First Nat. Bank of Wagoner, 405 P.2d 

10 . 

Wash.—^Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc., 459 P.2d 79, 1 Wash. 
App. 39. 
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50. Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 
211, 259 Iowa 1101. 

51. U.S.—Bailey v. U.S., D.C.Okl., 291 FSupp. 800. 
Cal.—CJ.S. cited in Beauchamp v. Los Gatos Golf 

Course, 77 Cal.Rptr. 914, 923, 273 C.A.2d 20. 
Iowa—Chevraux v. Nahas, 150 N.W,2d 78, 260 Iowa 
817. 

Ky.—CJF.S. quoted in Standard Oil Co. v. Manis, 433 
S.W.2d 856, 857. 

La.—CJ.S. quoted in Simoneaux v. Copolymer Rubber 
& Chemical Corp., 189 So.2d 745, 748. 

Granger v. U.S. Rdelity & Guaranty Co., App., 

266 So.2d 526. 

Mo.—Hokanson v. Joplin Rendering Co., Inc., 509 
S.W.2d 107. 

Okl.—Reed v. First Nat Bank of Wagoner, 405 P.2d 

10 . 

Tenn.—CJ.S. dted in Interstate Life & Acc. Co. v. 

Cox, 396 S.W.2d 80, 83, 55 Tenn.App. 40. 

Tex.—Briones v. Levine’s Dept. Store, Inc., Civ.App., 
435 S.W.2d 876, affd. Sup., 446 S.W.2d 7—Good- 
son V. Southland Corp., Civ.App., 454 S.W.2d 823, 
err. ref. no rev. err. 

Step down 

Ga,—^Beaubien v. Bogle, App., 190 S.E.2d 830. 
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52. La.—^Meek v. Travelers Ins. Co„ App., 188 So.2d 
677. 

Mo.—Lott V. Anheuser-Busch, Inc., App., 481 S.W.2d 
517. 

Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 Nd). 
722. 

Tex.—Goodson v. Southland Corp., Civ.App., 454 
S.W.2d 823, err. ref. no rev. err.—^Joseph v. Jet Air 
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Freight Corp., Civ.App., 479 S.W.2d 325, err. ref. 
no rev. err. 

53. Tex,—Scott v. Liebman, 404 S.W,2d 288. 

54. U.S.—CJLS. dted in Richardson v. U.S., D.C. 
Old., 248 F.Supp.’99. 104. 

55. Cal.—Beauchamp v. Los Gatos Golf Course, 77 
Cal.Rptr. 914, 273 C.A.2d 20. 
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59. Ala,—CJ.S. quoted at lengdi in Gray v. Mobile 
Greyhound Park, Ltd., 370 So.2d 1384, 1388. 

Neb.—^Johnson v. Goodier, 153 N.W.2d 445, 182 Nd). 
172, 22 A.L.R.3d 281—Bosiljevac v. Ready Mixed 
Concrete Co., 153 N.W.2d 864, 182 Neb. 199. 
Ohio—Sidle v. Humphrey, 233 N.E.2d 589, 13 Ohio 
St2d 45, 32 A.L.R.3d 1. 

Okl,—CJ.S. quoted in Beatty v. Dixon, 408 P.2d 339. 
342—^Henryetta Const. Co. v. Harris, 408 P.2d 522, 
28 A.L.R.3d 876. 

Wash.—Dickinson v. Tesia, 467 P.2d 356, 2 Wash.App. 
262. 

60. U.S.—CoUctd v. Crown Cork & Seal Co., C.A. 
Mo., 362 F,2d 458—Kilian v. Louisville & N.R. 
Co., C.A.ni.. 374 F.2d 61. 

Ga.—Holtzclaw v, Lindsay, 178 S.E.2d 561, 122 Ga. 
App. 703. 

Miss.—CJ jS. quoted at length in Jackson Ready-Mix 
Concrete v. Sexton, 235 So.2d 267, 270, cert. den. 
91 S.a. 174, 400 U.S. 916, 27 L.Ed.2d 155. 

Mo.—^Bollman v. Kark Rendering Plant, 418 S.W.2d 
39. 

Ecker v. Big Bend Bank, App., 407 S.W,2d 45. 
Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc., av.App., 393 S.W.2d 629, err. ref. no 
rev, err.—CJJS. quoted in Guidry v. Neches Bu¬ 
tane Products (3o., Civ.App., 466 S,W.2d 389, 393, 
err. gr. 
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61. U.S.—Poston V. U.S., C.A.Hawaii, 396 F.2d 103, 
cert. den. 89 S.Ct. 322, 393 U.S. 946, 21 L-Ed.2d 
285, reh. den. 89 S.Q. 724, 393 U.S. 1072, 21 
L.Ed.2d 717. 

Cal.—Beauchamp v. Los <3atos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20. 

Conn.—Warren v. Stancliff, 251 A.2d 74, 157 Ck)nn. 
216. 

Idaho—Otts V. Brough, 409 P.2d 95. 

Iowa—Weidenhaft v. Shoppers Fair of Des Moines, 
Inc., 165 N.W.2d 756. 

La,—Hendry v. Fire & Cas. Co. of Conn., App., 276 
So.2d 347—Haynes v. Allstate Ins. Q)., App., 250 
So.2d 26. 

Mo.—Sellens v. Christman, 418 S.W.2d 6. 

Lott V. Anheuser-Busch, Inc,, App., 481 S.W.2d 
517. 

Neb.—Laaker v. Hartman, 186 N.W.2d 494, 186 Neb. 
774. 

Tex.—Dalton v. Texas Sulphur Products, Inc., Civ. 
App., 482 S.W.2d 24. 

Wyo.—LeGrande v. Misner, 490 P.2d 1252. 

62. U.S.—Associated Dry Goods Corp. v. Drake, 
C.A.MO., 394 F.2d 637—Myers v. Day & Zimmer- 
maim, Inc., C.A.Tex., 427 F.2d 248. 

Magill v. Westinghouse Elec. Corp., D.C.Pa., 327 
F.Supp. 1097, affd. in part, remd. in part, C.A., 464 
F,2d 294. 

Ariz.—^Murphy v. El Dorado Bowl, Inc., 409 P.2d 57, 2 
Ariz.App. 341. 

Ga.—Cash & Save Drugs, Inc. v. Drew, 185 S.E,2d 786, 
124 Ga.App. 721. 

Idaho—Otts V. Brought 409 P.2d 95. 

Iowa—CJ.S. dted in Anthes v, Anthes, 139 N.W.2d 
201, 205, 258 Iowa 260—Knudsen v. Merle Hay 
Plaza, Inc., 160 N.W.2d 279. 

Ky.—Standard Oil Co. v. Manis, 433 S.W-2d 856. 
La.—^Jones v. W. T. Grant Co., App., 187 $o.2d 470— 
Kennedy v. Columbia Cas. Co., App., 174 So.2d 
869, affd. 182 So.2d 519, 248 La. 869—Boubede v. 
Casualty Reciprocal Exchange, App., 209 So.2d 
82—Cogley v. Allstate Ins. Co., App-, 246 So.2d 
379, application den. 247 So.2d 865, 258 La. 768. 
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Mo.—Sdkns v. Christman, 418 S.W.2d 6. 

Ecker v. Kg Bend Bank, App., 407 S.W.2d 
45~-5praguc v. Riky, App,, 427 S.W.2d 263. 

N.Y.—Sdden v. National Commercial Bank & Trust 
Co., 291 N.Y.S.2d 68, 57 Misc.2d 132. 

Old.—Harrod v. Bag^ 418 P.2d 652—Jack Healey 
linen Service Co. v, Travis, 434 P.2d 924—C. R. 
Anthony Co. v. Million, 435 P.2d 116. 

Tex.—Massman-Johnson v. Gundolf. 484 S.W.2d 555. 
AMnmption that invitee will perceive danger 
Cai—^Beauchamp v, Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 CA.2d 20. 

Assamption that invitee will act as reasonable 

man 

Iowa—Wddenhaft v. Shoppers Fair of Des Moines, 
Inc., 165 N.W.2d 756. 

“No dnty” doctrine 

(1) Tex.—^Nieto v. U.S. Nat. Bank of Galveston, 
Qv.App., 384 S.W.2d 395, err. ref. no rev, err.—Katz v. 
Southwestern Scrap Materials Co., Civ.App., 412 
S.W.2d 685. 

(2) Tex.—Eagle Lincoln-Mercury Inc. v. Hazlewood, 
Civ App., 391 S.W.2d 180, err. ref no rev. err. 

(3) Tex.—Eagle Lincoln-Meicury, Inc. v. Hazle- 
wooi Civ.App., 391 S.W.2d 180, err. ref no ref err. 

(8) Hdd inapplicable. 

Tex.—International Business Machines Corp. v. Pear¬ 
sall, CSv.Aiq>., 422 S.W.2d 797, err. ref no rev. err. 

(9) Since the publication of the bound volume the 
no-duty doctrine has been absolished in Texas. 

Tex.—Parker v. Highland Park, Inc., 565 S.W.2d 512. 

Reasonableness of actor’s conduct determined under 
principles of contributory negligence see infra § 116 et 
seq. 

page 767 

63. U.S.—Associated EHy Goods Corp. v. Drake, 
CAMo., 394 F.2d 637. 

Ariz.—Dau^erty v. Montgomery Ward, 428 P.2d 419, 
102 Ariz. 967. 

D.C.—CJ.S. dted in Ellis v. Safeway Stores, Inc., 410 
A2d 1381, 1383. 

Idaho—Baker v, Barlow, 496 P.2d 949, 94 Idaho 712. 
Ind.—^White v. Evsuisville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, super.. Sup., 210 N.E.2d 
845. 

Ky.—Standard Oil Co. v. Manis, 433 S.W.2d 856. 
La.—Kennedy v. Columbia Cas, Co., App., 174 So.2d 
869, affd. 182 So.2d 5J9, 248 La. 869. 

Mo.—CJ.S. dted in McTunnan v. Bell, App., 398 
S.W.2d 465, 470—Plumlee v. Ramsay Dry Goods 
Co.. App., 451 S.W.2d 603. 

XeniL—^Dempster Bros., Inc. v. Duncan, 452 S.W.2d 
902, 61 Temi.App. 88. 

Tex.—^McKethan v. McKethan, Qv-App., 477 S.W.2d 
357, err. ref. no rev. err. 

Show A ice 

(2) Other instances. 

Va.—Wynne v. Spainhour, 205 S.E.2d 634, 215 Va. 16. 
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64. La.—Granger v. U.S. Fiddity & Guaranty Co., 
App., 266 So.2d 526. 

65^ Md.—Paquin v, McGinnis, 229 A.2d 86, 246 Md. 
569- 

67. U.S.—Honea V. West Virgiiiia Pulp & Paper Ca, 
C.A.S.C., 380 F.2d 704. 

Ry-—Bonn v. Sears, Roebuck &. Co., 440 S.W.2d 526. 
Mass.—^Findlay v. Rubin Glass & Mirror Co., 213 
N,E2d 858, 350 Mass. 169. 

Mont.—Demaree v. Safeway Stores, Inc., 508 P.2d 570^ 

, 162 Mont 47. 

Ohio—Sidle v. Humphrey, 233 N,E2d 589, 13 Ohio 
St2d 45, 32 A.L.R,3d 1. 

Okl.—Beatty v. Dixon, 408 P.2d 339—Buck v. Del Qty 
Apartments, Inc., 431 P.2d 360, 

Tex.—MedaHion Stores, Inc. v. Eidt, QvApp., 405 
S.W;2d 417,. err. ref no rev. err. 

Wash.—Dickinson v. Tesia, 467 P.2d 356, 2 Wash.App. 
262. 
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68. Ga.—Christian v. Vargas, 157 S.E.2d 308, 116 
Ga.App. 359. 

Mo.—CJJS. cited in Coleman v. Buchner, App., 444 
S.W.2d 16, 22. 

69. U.S.—New York Cent R. Co. v. Moynihan, C.A. 
Mass., 338 F.2d 644, cert. den. 85 S.a. 1448, 381 

U.S. 905, 14 L.Ed.2d 285—Salim v. U.S., CA.La., 
382 F.2d 240—Myers v. Day &. Zimmermann, 
Inc., CA.Tex., 427 F.2d 248. . 

C:al.—Craig v. Kaplan, 48 CaI.Rptr. 105. 238 C.A.2d 
581—Beauchamp v. Los Gatos Golf Course, 77 
Cal.Rptr. 914, 273 CA.2d 20. 

Ga.—Christian v. Vargas, 157 S.E.2d 308, 116 Ga.App. 
359. 

Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101—^Adams v. R. S. Bacon Veneer Co., 
162 N.W.2d 470. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 526— 
Shipp V. Johnson, 452 S.W.2d 828. 

La.—Kuhn v. OuUiber, App., 225 So.2d 317, writ ref 
227 So.2d 589, 254 ik. 839—Palmisano v. State 
Farm Mut. Ins. Co., App., 233 So.2d 745. 

Mo.—Moran v. Hartenbach, App., 423 S.W.2d 53. 

Okl.—Harrod v. Baggett. 418 P.2d 652—Buck v. Del 
City Apartments, Inc., 431 P.2d 360. 

Pa.—Palenscar v. Michael J. Bobb, Inc., 266 A.2d 478, 
439 Pa. 101. 

Tex.—Seideneck v. Cal Bayreuther Associates, Civ. 
App., 443 S.W.2d 75, affd., Sup., 451 S.W.2d 752— 
Birdsall v. Counts, Civ.App., 450 S.W.2d 136, err. 
ref no rev. err.—^Beall Bros., Inc. v. Benton, Civ. 
App., 478 S.W.2d 157. 

Wash.—McDermott v. Kazmarek, 469 P.2d 191, 2 
Wash.App. 643. 

§ 63(54). Knowledge of Defect or 
Danger 
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Neb.—C,J.S, black letter summary quoted in Kozloski 

V. Modem Litho, Inc., 154 N.W.2d 460, 463, 182 
Neb. 270. 

page 771 

76. U.S.—Gauldin v, Virginia Winn-Dixie, Inc., C.A. 
Va., 370 F.2d 167. 

Cal.—Romeo v. Jumbo Market 56 Cal.Rptr. 26, 247 
CA.2d 817. 

Colo.—Husser v. School Dist No. 11 in El Paso Coun¬ 
ty. 413 P.2d 906, 159 Colo. 590. 

Nuzum V. Rampart Embers, Inc., App., 487 P.2d 
587. 

Conn.—Monahan v. Montgomery, 216 A,2d 824, 153 
Conn. 386—Warren v. Stancliff, 251 A.2d 74, 157 
Conn, 216. 

Fk.—^Freeman v, Hallevue, Inc., App., 179 So.2d 859— 
Vematte v. First Nat Bank of Tampa, App., 198 
So.2d 357. Cert, discharged, Sup., 206 So.2d 3. 

Ga.—Somers v. Tribble, 154 S.E.2d 620, 115 Ga.App. 
282—Auerbach v. Padgett 176 S.E.2d 193, 122 
Ga.App. 79. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542. 

La—Fugler v. Atlantic & Pac. Tea Co., App., 253 
So.2d 683. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590—Paquin v. McGinnis, 229 P.2d 86, 246 

* Md. 569. 

Mo.—Stark v. Bales, 442 S.W.2d 514. 

Moran v. Hartenbach, App., 423 S.W.2d 53. 

N.M-—Dempsey v. Alamo Hotels, Inc., 418 P.2d 58, 76 
N.M. 712—Simon v. Akin, 448 P.2d 795, 79 N.M. 
689. 

Or.-^ch V. Tite-Knot Pine MiU, 421 P.2d 370, 245 
Or. 185—Dawson v. Payless for Drugs, 433 P.2d 
1019, 248 Or. 334, 35 A.L.R.3d 222—WUsey v. 
Campbell, 467 P.2d 964, 255 Or. 420. 

Tex.—Texaco, Inc. v. Forester, Civ.App,, 456 S.W.2d 
196, err. ref no rev. err. 

W.Va.—Cowan v. One Hour Valet Inc., 157 S.E.2d 
843, 151 W.Va. 941, 28 A.L.R.3d 1333. 


Actual notice of recurrent condition 

U.S.—Hetzel v. Jewel Companies, C.A.Ind., 457 F.2d 
527. 

Nonoccupier 

Tex.—Powell v. Lenox Jenkins Interiors, Civ.App., 540 
S.W.2d 772, err. ref no rev. err. 

77. Ark.—Moore v. Willis, 426 S.W.2d 372, 244 Ark. 
614—Little Rock Land Co. v. Raper, 433 S.W.2d 
836, 245 Ark. 641. 

Colo,—^Adkins v. Denver Dry Goods Co., 448 P.2d 957, 
167 Colo. 545. 

Conn.—Kopjanski v. Festa, 273 A.2d 692, 160 Conn. 
61. 

Idaho—Giles v. Montgomery Ward Co., 491 P.2d 1256, 
94 Idaho 484. 

Ill.—Beccue v. Rockford Park Dist, 236 N.E.2d 105, 94 
Ill.App.2d 179. 

Iowa—CJ jS. dted in Ling v. Hosts Inc., 164 N.W.2d 
123, 127. 

Kan.—Knowles v. Klase, 460 P.2d 444, 204 Kan. 156. 

Ky.—Ferrell v. Hellems, 408 S.W.2d 459. 

La.—Cunningham v. Southern Bell Tel. & Tel. Co., 
App., 215 So.2d 661—Brannon v. Babin, App., 221 
So.2d 336. 

Minn.—Jepson v. Country Club Market Inc., 155 
N.W.2d 279, 279 Minn. 28—Anderson v. St 
Thomas More Newman Center, 178 N.W.2d 242, 
287 Minn. 251. 

Mo.—McIntyre v. M. & K. Dept. Store, Inc., App., 435 
S.W.2d 737—Pagano v. Kolbrener, Inc., App., 469 
S.W.2d 745. 

N.M.—Simon v. Akin, 448 P.2d 795, 79 N.M. 689. 

N.Y.—Bergmann v. Daino, 274 N.Y.S.2d 309, 26 
A.D.2d 889—Fullerton v. Jamestown Spinning Co., 
301 N.Y.S.2d 920, 32 A.D.2d 735. 

Ohio—Howard v. Rogers, 249 N.E.2d 804, 19 Ohio 
St.2d 42. 

Okl.—Safeway Stores, Inc. v. Keef, 416 P.2d 892—Kas- 
sick V. Spicer, 490 P.2d 251. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref no rev. err.—Sproles v. L. J. 
Sharp Hardware, Inc., Civ.App., 419 S.W.2d 680, 
err. ref no rev. err.—El Rancho Restaurants, Inc. 
v. Garfield, Civ.App., 440 S.W.2d 873, err. ref no 
rev. err. 

Va.—Cannon v. Clarke, 167 S.E.2d 352, 209 Va. 708. 

Wash.—Marsland v. Bullitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 
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78. U.S.—Maugeri v. Great Atlantic & Pac. Tea Co., 
C.A.NJ., 357 F.2d 202. 

Colo.—Miller v. Crown Mart, Inc., 425 P.2d 690, 162 
Colo. 281. 

D.C.—Newman v. U.S., D.C., 248 F.Supp. 669. 

La.—Payton v. St. John, App., 188 So.2d 647. 

Miss.—Hollie v. Sunflower Stores, Inc., 194 So.2d 217. 
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79. La.—Stoute v. Mobil Oil Corp., App., 297 So.2d 
276, writ den.. Sup., 300 So.2d 839. 

Minn.—^Hedglin v. Church of St. Paul of Sauk Centre, 
158 N.W.2d 269, 280 Minn. 119. 

Pa.—Regdski v. F, W. Woolworth Co. of Pa., 225 A.2d 
561, 423 Pa. 524. 

80. Fla.—Britz v, LeBase, 258 So.2d 811. 

N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

N.Y.—Sideman v. Guttman, 330 N.Y,S.2d 263, 38 
A.D.2d 420. 

81. Del.—Hamm v. Ramunno, 280 A2d 601. 

Robbery 

Ohio—Taylor v. Dixon, 456 N.E.2d 558, 8 Ohio App.3d 
161, 8 O.B.R. 219. 

82. Colo.—Montgomery Ward & Co. v. Kerns, 470 
P.2d 34, 172 Colo. 59. 

Ky.—Mackey v. Allen, 396 S.W.2d 55. 

La.—Babin v. American Emp. Ins. Co., App., 185 So.2d 
358, writ ref 187 So.2d 442, 249 La. 462—Kenne¬ 
dy v. Columbia Cas. Co., App., 174 So.2d 869, affd 
182 So.2d 519, 248 La. 869—Payton v. St. John, 
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App., 188 So.2d 647—Brannon v. Babin, App., 221 
So.2d 336—Sullins v. City of Shreveport, App., 229 
So.2d 390. 

Tex.—Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W,2d 417, err. ref. no rev. err. 

N.J.—Smith V. First Nat. Stores, Inc., 228 A.2d 874, 94 
N.J.Super. 462. 

Tenn.—Howard v. Ammons, 402 S.W.2d 875, 55 Tenn. 
App. 531. 

Kan.—Knowles v. Klase, 460 P.2d 444, 204 Kan. 156. 
Minn.—Berry v. Haertel, 170 N.W.2d 558, 284 Minn. 
400. 

Okl.—Brown v. Tulsa Exposition & Fair Corp., 429 
P.2d 767. 

Held not greater knowledge than inyitee 

(3) Other statements. 

Ill.—Beccue v. Rockford Park Dist., 236 N.E.2d 105, 94 
Ill.App.2d 179. 

Mo.—Bohler v. National Food Stores, Inc., 425 S.W.2d 
956. 

83. La.—Rozelle v. Employers’ Liability Assur. Corp., 
App., 260 So.2d 757, writ den. 262 So.2d 45, 261 
La. 1068. 

Constnictiye knowledge note established 

Mo.—Pagano v. Kolbrener, Inc., App., 469 S.W.2d 745. 
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84. U.S.—Phillips v. Morton Frozen Foods, D.C. 
Ark., 313 F,Supp. 228. 

Colo.—CeBuzz, Inc. v. Sniderman, 466 P.2d 457, 171 
Colo. 246. 

Mo.—Busch V. Great Atlantic & Pac. Tea Co., App., 
■416 S.'W.2d 247. 

N.J.—O’Brien v. Bethlehem Steel Corp., 279 A.2d 827, 
59 N.J. 114. 

Smith V. First Nat. Stores, Inc., 228 A.2d 874, 94 
N.J.Super. 462. 

Tex,—Nieto v. U.S. Nat. Bank of Galveston, Civ.App., 
384 S.W.2d 395, err. ref. no rev. err. 

By reason of statute an owner of 
property has the duty which is owed to 
all persons rightfully on the property 
to discover all reasonable discoverable 
defects on the property and either 
warn the invitee or correct them.^-^ 

84J5. U.S.—Mcllwain v. Placid Oil Co., C.A.La., 472 
F.2d 248, cert. den. 93 S.Q. 2734, 412 U.S. 923, 
37 L.Ed.2d 150. 

85. U.S.—Safeway Stores, Inc, v. Lucas, CA.Colo., 
410 F.2d 603. 

Cal—Markewych v. Altshules, 63 Cal.Rptr. 335, 255 
C.A.2d 642. 

D.C.—Newman v. U.S-, D.C., 248 F.Supp. 669. 

Ga.—CJ.S. cited in Scoggins v. Campbellton Plaza 
Corporation, 150 S.E.2d 179, 181, 114 Ga.App. 
23—CJ.S. cited in Sharpton v. Great Atlantic & 
Pac. Tea Co., 145 S.E.2d 101, 103 112 Ga.App. 
283—Colonial Stores, Inc. v. Turner, 160 S.E.2d 
672, 117 Ga,App. 331. 

La,—Simoneaux v. Copolymer Rubber & Chemical 
Corp., App., 189 So.2d 745. 

Minn.—Otis v. First Nat. Bank of Minneapolis, 195 
N.W.2d 432, 292 Minn. 497. 

Mo.—^Poe v. Safeway Stores, Inc., App., 409 S.W.2d 
746—^Pagano v. Kolbrener, Inc., App., 469 S.W.2d 
745. 

N.Y.—Bergmann v. Daino, 274 N.Y.S.2d 309, 26 
A.D.2d 889. 

Seiden v. National Commercial Bank & Trust 
Co., 291 N.Y.S.2d 68, 57 Misc.2d 132. 

Wis.—Strack v. Great Atlantic & Pac. Tea Co., 150 
N.W.2d 361, 35 Wis.2d 51—Low v. Siewert, 195 
N.W.2d 451, 54 Wis.2d 251, 66 A.LJR.3d 198. 

86. Colo.—CJ.S. cited in Miller v. Crown Mart, Inc., 
425 P.2d 690, 692, 162 Colo. 281. 

87. US,—Maugeri v. Great Atlantic & Pac. Tea Co., 
C.A.NJ.. 357 F.2d 202. 

Mich.—Winfrey v. S. S. KrcsgeCo., 149 N.W.2d 470,6 
Mich.App. 504. 
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88. Del.—Food Fair Stores, New Castle, Inc. v. How¬ 
ard, 212 A.2d 405, 8 Storey 558. 

89. U.S.—Robke v. J. Weingarten, Inc., C.A.Ark., 
455 F.2d 196. 

Colo.—Jasko v. F. W, Woolworth Co., 494 P.2d 839, 
177 Colo. 418. 

Mo.—Busch v. Great Atlantic & Pac. Tea Co., App., 
416 S.W.2d 247. 

NJ. — Smith V. First Nat. Stores, Inc., 228 A.2d 874, 94 
N.J.Super. 462. 

Ohio—Littman v. Miami Restaurant & Delicatessen, 
Inc., 272 N.E2d 640, 27 Ohio App.2d 70. 

Wis.—Low V. Siewert, 195 N.W.2d 451, 54 Wis.2d 251, 
66 A.L.R.3d 198. 

Proof of actual or constnictiye notice unneces¬ 
sary 

Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 
83. . 

§ 63(55). -Inspection 

90. U.S.—Myers v. Day & Zimmermann, Inc., C.A. 
Tex., 427 F.2d 248. 

Travelers Ins. Co. v. U.S., D.C.Tex., 283 F.Supp. 14. 

Ariz.—C.J.S. cited in Gee v. Salcido, 408 P.2d 42, 44, 2 
Ariz.App. 280. 

Cal.—^Taylor v. Centennial Bowl, Inc., 52 Cal.Rptr. 561, 
416 P.2d 793, 65 C.2d 114—Beauchamp v. Los 
Gatos Golf Course, 77 Cal.Rptr. 914, 273 C.A.2d 
20 . 

Ga.—Daneker v. Megrue, 151 S.£.2d 157, 114 Ga.App. 
312, 

Ind.—Broadhurst v. Davis, 255 N.E2d 544, 146 Ind. 
App. 329. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Meader v. 
Paetz Grocery Co., 147 N.W.2d 211, 259 Iowa 
1101. 

La.—Brannon v. Babin, App., 221 So.2d 336—Duncan 
V. World Wide Health Studios, Inc., App., 232 
So.2d 835. 

Mich.—Powers v, Huizing, 157 N.W.2d 432, 9 Mich. 
App. 437. 

Minn.—Mourning v. Interlachen Country Club, 158 
N.W,2d 244, 280 Minn. 94. 

Pa.—Crotty v. Readmg Industries, Inc., 345 A.2d 259, 
237 Pa.Super. 1. 

Tex.—City of Beaumont v. Graham, 441 S.W.2d 829. 

Reliance on inspection by others 

Ill.—Chicago & I.M. Ry. Co, v. Pillsbury Mills, Inc,, 
198 N.E2d 126, 47 IU.App.2d 373, revd. on oth. 
grds. 208 N.E2d 573, 32 I11.2d 600, 19 A.L.R.3d 
921. 

Duty cannot be shifted to inyitee 

m.—Chicago & I.M. Ry. Co. v. Phillsbury Mills, Inc., 
198 N.E2d 126, 47 ni.App,2d 373, revd. on oth. 
grds. 208 N.E2d 573, 32 IlL2d 600, 19 A.L.R.3d 
921. 

91. U.S.—^Kilian v. Louisville & N.R. Co., C.A.I11., 
374 F.2d 61. 

Ind.—^White v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, supers.. Sup., 210 N.E.2d 
845. 

92. Ariz.—^Rhodes v. El Rancho Markets, 454 P.2d 
1016, 9 Ariz.App, 574. 

Ga.—Kahn v. Graper, 152 S.E.2d 10, 114 Ga.App. 572. 

Or.—^Wriglesworth v. Doyle, 417 P.2d 999. 

93. NJ.—Benedict v. Podwats, 263 A.2d 486, 109 
NJ.Supcr. 402, affd. 271 A.2d 417, 57 N.J. 219. 

Wis.—Wallow V. Zupan. 150 N.W.2d 329, 35 Wis.2d 
195. 

Reasonable inspection is one made by reason¬ 
able man 

Wash.—Marsland v. BuUitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 

97. Tex.—CJJS. cited ia Guidry v. Neches Butane 
Products Co., Civ.App., 466 S.W.2d 389, 395, err. 
gr. 


NEGLIGENCE §63(58) 
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§ 63(57). In General 
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4. Ga.—Handiboe v. McCarthy, 151 S.E2d 905, 114 

Ga.App. 541. 

5. U.S.—Duvall V. U.S., D.CN.C., 312 F.Supp. 625. 
La.—Walker v. Union Oil Mill, Inc., 369 So.2d 1043. 
Minn.—^Augustine v. Hitzman, 178 N.W.2d 227, 287 

Minn. 311. 

Mo.—Howard v. Lundry, App., 591 S.W.2d 193— 
■ Smith, By and Through Smith v. Archbishop of St, 
Louis on behalf of Archdiocese of St. Louis, App., 
632 S.W.2d 516. 

Utah—Wheeler v. Jones, 431 P.2d 985, 19 Utah 2d 392. 
pi^e 778 

6. Ill.—Kay v. Ludwick, 230 N.E2d 494, 87 Ill. 

App.2d 114. 

CMd must be incapable of i^kpredatu^ risk 
Ill.—Merkousko v. Janik, 302 N.E.2d 390, 14 Ill.App.3d 
343. 

Restatement of Torts application 
D.C.—^Alston V, Baltimore & O.R. Co., D.C., 433 
F.Supp. 553. 

8. Fla.—Lister v, Campbell, App., 371 So.2d 133. 
Ill—Driscoll v, O. Rasmussen Clkirp., 219 N.E2d 483, 
35 I11.2d 74. 

Neb.—Gubalka v. Authes* Estate, 202 N.W.2d 836, 189 
Neb. 385. 

10. Ill.—Rahn v. Beurskens, 213 N.E.2d 301, 66 Ill. 
App.2d 423—Reeves v. City of Springfield, 284 
N.E2d 373, 5 Ill.App.3d 880. 

Mass.—Soule v. Massachusetts Elec. Co., 390 N.E.2d 
716, 378 Mass. 177. 

11. D.C.—Lester v. Dunn, C.A., 436 F.2d 300, 141 
U.S.App.D.C. 146, app, after remand 475 F.2d 
983. 

Md.—Pratt v. Maryland Farms Condominium Phase 1, 
Inc., 402 A.2d 105, 42 Md.App. 632, cert. dism. 
408 A.2d 1042, 286 Md. 652. 

12. Ill.—<3ole V. Housing Authority of La Salle Coun¬ 
ty, 385 N.E.2d 382, 24 IlLDec. 470, 68 Ill.App.3d 
66 . 

Wash.—Daggett v. Tiffany, 467 P.2d 629, 2 WasEApp. 
309. 
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13. Ill.—Reeves v. City of Springfield, 284 N.E2d 
373, 5 IllApp.3d 880. 

La.—^Miller v. Southern Farm Bureau Cas. Ins. Co., 
App., 189 So.2d 463, writ ref. 190 So.2d 912, 249 
La. 750. 

No duty to make land *^chil^roof* 

U.S.—Cargill, Inc. v. Zimmer, C.A.S.D., 374 F.2d 924. 

14. lU.—Kay v. Ludwick, 230 N.E2d 494, 87 m. 
AppJd 114. 

N.C.—Freeze v. Congleton, 171 S.E.2d 424, 276 N.C 
178. 

Wash.—Meyer v. General Elec. Co., 280 P.2d 257. 
Gabel v. Koba, 463 P.2d 237, 1 Wash.App. 684. 

15. N.C—Freeze v. Congleton, 171 S.E.2d 424, 276 
N.C. 178. 

§ 63(58). Dangerous Articles or In¬ 
strumentalities on Pri¬ 
vate Premises 

18. U.S.—Ramsay v. Brown. C.A.Vt, 425 F.2d 674. 
Ga.—Perry Bros. Transp. Co. v. Rankin, 172 S.E2d 
154, 120 Ga.App. 798. 

Ill.—Cora V. Chicago Housing Authority, 268 N.E2d 
497, 131 IllApp.2d 23. 

Ind.—Wozniezka v. McKean, 247 N.E2d 215, 144 
IndApp. 471. 

La.—^Duxworth v. Pat Caffey Contractor, Inc., App., 
209 So.2d 497, writ den. 210 So.2d 505, 252 La. 
258. , 

Or.—^Borin v. Oak Lodge Sanitary Dist No. 1,447 P.2d 
285, 251 Or. 554. 
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Wash.—^Johnson v. Safeway Stores, Inc., 461 P.2d 890, 
1 Wash.App, 380. 

Wis,—Fitzgerald v. Ludwig, 165 N,W.2d 157, 41 
Wis,2d 635. 

Constnictloii on school grounds 

(2) Other matters. 

N.Y.—Goldstein v. Board of Ed. of Union Free School 
Dist. No. 23, Town of Hempstead, 266 N.Y.S.2d 1, 
24 A.D.2d 1015, affd. 224 N.E.2d 729, 18 N.Y.2d 
991, 278 N.Y.S.2d 224. 

Not a dangerous instrumentality 

(3) Other instances. 

U.S.—Fulginiti V. Tocco, C.A.N,J., 462 F.2d 654. 

McKenzie v. Fairmont Food Co., D.C.Ohio, 305 
F.Supp. 163. 

Ala.—Kent v. Coleman Co., 231 So.2d 321, 285 Ala. 
288. 

(4) Qods of dirt on construction site. 

Ill.—Reeves v. City of Springfield, 284 N.E.2d 373, 5 
Ill.App.3d 880. 

S.C.—Kirven v. Askins, 169 S.E.2d 139, 253 S.C. 110. 

Test of danger 

U.S.—Fulginiti v. Tocco, C.A.NJ., 462 F.2d 654. 

19. Ind.—Wozniezka v. McKean, 247 N.E.2d 215, 
144 Ind.App. 471. 

S.C.—^Lynch v. Motel Enterprises, Inc., 151 S.E.2d 435, 
248 S.C. 490. 

20. Ga.—Glean v. Smith. 156 S.E.2d 507, 116 Ga. 
App. 111. 

NJ.—^Ilich V. John E. Smith Sons Co., Inc., 367 A.2d 
1216, 145 N.J.Super. 415. 

N.C.—Walker v. Sprinkle, 148 S.E.2d 631, 267 N.C. 
626. 
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23, N.Y.— Tath V. Board of Ed., Central Islip Union 
Free School Dist. No. 13, 278 N.Y.S.2d 264, 53 
Misc.2d 238. 

27. Wash.—Johnson v. Safeway Stores, Inc., 461 P.2d 
890, 1 WasLApp. 380. 

Warning not required 

U.S.—McKenzie v. Fairmont Food Co., D.C.Ohio, 305 
F.Supp. 163. 

§ 63(59), Attractive and Dangerous 
Thing Exposed in Public 
Place 

30. Fla.—Idzi v. Hobbs, 186 So.2d 20. 

La.—Cates v. Beauregard Elec. Co-op., Inc., App., 316 
So.2d 907, affd. 328 So.2d 367, cert den. 97 S.Q. 
97, 429 U.S. 833, 50 L.Ed.2d 98. 

Ohio—^Roberts v. American Brewed Coffee, 319 N,E.2d 
218, 40 Ohio App.2d 273, 84 A.L.RJd 822. 

Tex.—Burk Royalty Co. v. Pace, Civ.App., 620 S.W.2d 
882. 

31. N.Y.-Genud v. Tauber, 325 N.y.S.2d 70, 67 
Mi8c.2d 682. 

32. HI.—Cole V. Housing Authority of La Salle Coun¬ 
ty, 385 N.E.2d 382, 24 ni.Dec. 470, 68 IU.App.3d 
66 . 

Artides held not inherently dangerous or dan¬ 
gerous instrumentalities 

(8) Building materials at construction site. 

N.Y.—Londa v. Dougbay Estates, 333 N.y.S.2d 55, 39 
A.D.2d 918. 

Laundromat 

N.O-Foster v. Weitzel, 193 S,E.2d 329, 16 N.CApp. 
90, cert. den. 194 S.E.2d 152, 282 N.C 672. 

§ 63(60). Undertaking to Control 
and Supervise Child 
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35, Colo.—^Zimmer v. Celebrities, Inc., 615 P.2d 76, 
44 ColoApp. 515. 

Fla.—Phillips v. Phillips, App., 287 So.2d 149. 

Ga.—CJJS. quoted at lei^tli ia Laite v. Baxter, 191 
S.E.2d 531, 534, 126 Ga.App. 743. 


Ill.—Bazos V. Chouinard, 421 N.E.2d 566, 51 Ill.Dec. 
931, 96 Ili.App.3d 526. 

Ind.—Keane v, Schroeder, App., 264 N,E.2d 95. 

Ky.—Hardin v. Harris, 507 S.W.2d 172. 

La.—Hernandez v. Toney, 289 So.2d 318. 

CJ.S. cited in Whitney v. Southern Farm Bu¬ 
reau Cas. Ins. Co., App., 225 So.2d 30, 33. 

Mich.—Genesee Merchants Bank & Trust Co. v. Payne, 
161 N.W.2d 17, 381 Mich. 234. 

N.Y.—Oakley v. State, 329 N.Y.S.2d 537, 38 A.D.2d 
998, affd. 298 N.E.2d 120, 32 N.Y.2d 773, 344 
N.Y.S.2d 958—Greaves v. Bronx Y. M. C. A., 452 
N.Y.S.2d 27, 87 A.D.2d 394. 

R. I.—Brennan v. New England Grocers Supply Co., 

316 A.2d 344, 112 R.L 781. 

Day nursery 

(2) Operator does not become insurer. 

La.—Comeaux v. Commercial Union Ins. Co., App., 
269 So.2d 500. 

Viewing animal 

Ohio—Dakovich v. Henrich, 80 N.E.2d 800, 82 Ohio 
App. 121. 

Clmic liable 

S. C.—Hughes V. Children’s Clinic, P.A., 237 S.E.2d 

753, 269 S.C 389. 

Derivative parentel duty 

Md.—Laser v. Wilson, 473 A.2d 523, 58 Md.App. 434. 

page 782 

36. Colo.—Burchinal v. Gregory, 586 P.2d 1012, 41 
CoIo.App. 490. 

Ill.—Reid V. Young Men’s Christian Ass’n of Peoria, 
246 N.E.2d 20, 107 Ill.App.2d 170. 

La.—Butler v. Continental Ins. Co., App., 374 So.2d 
170. 

Supervision of grandchildren 
S.C.—Crowley v. Spivey, App., 329 S.E.2d 774, 285 
S.C. 397. 

Liability not shown 

N.Y.—Rice v. Argento, 399 N.Y.S.2d 809, 59 A.D.2d 
, 1051. 

37. lU.—^Reid v. Young Men’s Christian Ass’n of 
Peoria, 246 N.E.2d 20, 107 Ill.App.2d 170. 

La.—CJ.S. cited in Whitney v. Southern Farm Bureau 
Cas. Ins. Co., App., 225 So.2d 30, 33—Williams v. 
Allstate Ins. Co,, App., 268 So.2d 290. 

N.Y.—Oakley v. State, 329 N.Y.S.2d 537, 38 A.D.2d 
998, affd. 298 N.E.2d 120, 32 N.Y.2d 773, 344 
N.Y.S.2d 958. 

Pool owner not liable 

Ky.—Grimes v. Hettinger, App., 566 S.W.2d 769. 
Child proofing not required 
Mich.-Gilbeit v. Sabin, 256 N.W.2d 54, 76 Mich.App. 
137. 

§ 63(61). Infant Trespassers 

40. U.S.—Fulginiti v. Tocco, CA.N.J., 462 F.2d 654. 
Magerowski v. Standard Oil Co., D.C.Mich., 274 
F.Supp. 246. 

Ala.—^Earnest v. Regent Pool, Inc., 257 So.2d 313, 288 
Ala. 63—^Mullins v. Pannell, 266 So.2d 862, 289 
Ala. 252. 

Cal.—^Bauman v. Beaujean, 53 Cal.Rptr. 55, 244 C.A.2d 
384. 

Ga.—Crosby v. Savannah Elec. & Power Co., 150 
S.E.2d 563, 114 Ga.App. 193—^Perry Bros. Transp. 
Co. V. Rankin, 172 S.E.2d 154, 120 Ga.App. 798— 
Huddle House, Inc. v, Burke, 211 S.E.2d 903, 133 
Ga.App. 643. 

Kan.—^Frazee v. St. Louis-San Francisco Ry. Co., 549 
P.2d 561, 219 Kan. 661. . 

Mass.—Reardon v. Baker, 231 N.E.2d 548, 353 Mass. 
754—^Pridgen v. B<»ton Housing Authority, 308 
N.E2d 467, 364 Mass. 696, 70 A.L.It3d 1106. 
Or.—State v. Johnson, 628 P.2d 789, 52 Or. App. 651. 
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42. Ala.—Tolbert v. Gulsby, 333 So.2d 129. 
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43. U.S.—CJJS. cited in Chandler v. Massa, C.A. 
Tenn., 415 F.2d 560, 563, cert. den. 90 S.a. 1137, 
397 U.S. 996, 25 L.Ed.2d 404. 

47. ni—West V. Faurbo, 384 N.E.2d 457, 23 lU.Dec. 
663, 66 Ill.App.3d 815. 

Mo.—Robidoux v. Busch, App., 400 S.W.2d 631. 

50. Ga.—Brooks v. Logan, 213 S.E.2d 916, 134 Ga. 
App. 226. 

Fence as indication of private premises 

Ala.—Earnest v. Regent Pool, Inc., 257 So,2d 313, 288 
Ala. 63. 

§ 63(62). -Care Required and 

Liability for Iiuuries in 
General 
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51. Ga.—Ryckeley v. Georgia Power Co., 176 S.E.2d 
493, 122 Ga.App. 107—Huddle House, Inc. v. 
Burke, 211 S.E.2d 903, 133 Ga.App. 643. 

Md.—Herring v. Christensen, 249 A.2d 718, 252 Md. 
240. 

Mo.—Pitts V. Fred Weber Contractor, Inc., App., 466 
S.W.2d 124. 

Neb.—Haden v. Hockenberger & Chambers Co., 228 
N.W.2d 883, 193 Neb. 713. 

52. Ill.—^Henry v. Robert Kettell Const Corp., 194 
N.E2d 535, 44 in.App.2d 356, app. after remand 
226 N.E.2d 89, 82 Ill.App.2d 420—Cora v. Chica¬ 
go Housing Authority, 268 N.E.2d 497, 131 Ill. 
App.2d 23. 

Ky.—Dykes v. Alexander, 411 S.W.2d 47—Harris v. 

Cozatt, Inc., 427 S.W.2d 574. 

Neb.—Davis v Cunningham, 241 N.W.2d 343, 196 
Neb. 8. 

N.J—Odar v. Chase Manhattan Bank, 351 A.2d 389, 
138 N.J.Supcr. 464. 

Infants have no greater right to go on land, etc. 
Ill.—Dallas V. Granite City Steel Co., 211 N.E.2d 907, 
64 Ill.App.2d 409—Henry v. Robert Kettel Const. 
Corp., 194 N.E.2d 535, 44 Ill.App.2d 356, app. 
after remand 226 N.E.2d 89, 82 Ill.App.2d 420. 

53. U.S.—Chandler v. Massa, C.A.Tenn., 415 F.2d 
560, cert. den. 90 S.a. 1137, 397 U.S. 996, 25 
L.Ed.2d 404—Coleman v. Associated Pipeline 
Contractors, Inc., C.A.Miss., 444 F.2d 737. 

Magerowski v. Standard Oil Co., D.C.Mich., 274 
F.Supp. 246—Cousins v. Yaeger, D.C.Pa., 394 
F.Supp. 595. 

Ala.—Tolbert v. Gulsby, 333 So.2d 129. 

Fla.—Concrete Const., Inc., of Lake Worth v. Petter- 
son, 216 So.2d 221. 

Sparks v. Casselberry Gardens, Inc., App., 227 
So.2d 686. 

Ga.—Huddle House, Inc. v. Burke, 211 S.E.2d 903, 133 
(3a.App. 643. 

La.—Tooraen v. New Orleans Public Service, Inc., 
App., 243 So.2d 312. 

Me.—Cogswell v. Warren Bros. Road Co,, 229 A.2d 
215. 

Md.—Herring v. Christensen, 249 A.2d 718, 252 Md. • 
240—Fopma v. Board of County Com’rs for Prince 
George’s County, 254 A.2d 351, 254 Md. 232— 
Osterman v. Peters, 272 A.2d 21, 260 Md. 313— 
Bramble v. Thompson, 287 A.2d 265, 264 Md. 518, 
64 A.L.R.3d 1031. 

Kight V. Bowman, 333 A.2d 346, 25 Md.App. 
225. 

Mass.—^Reardon v. Baker, 231 N.E.2d 548, 353 Mass. 
754. 

Miss.—Ausmer v. Sliman, 336 So.2d 730, 86 A.L.R.3d 
385. 

Mo.—Pitts V. Fred Weber Contractor, Inc., App., 466 
S.W.2d 124. 

Nev.—Brewer v. Annett, 475 P.2d 607, 86 Nev. 700. 
N.Y.—Dara v. State, 349 N.Y.S.2d 203, 42 A.D.2d 493. 
McCullough V. TUden, 253 N.Y.S.2d 422, 44 
Mi8c.2d 256, affd. 267 N.Y.S.2d 483, 25 A.D.2d 
496. 

Or.—Baker v. Lane County, 558 P.2d 1247, 28 Or.App. 
53, app. after remand 586 P.2d 114, 37 Or.App. 87. 



65 CJS 93 


Utah—Featherstone v. Berg, 498 P.2d 660, 28 Utah 2d 
94. 
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54, Ariz.—Carlson v. Tucson Racquet and Swun 
Club, Inc., App., 619 P.2d 756, 127 Ariz. 247. 

Ga.—Perry Bros. Transp. Co. v. Rankin, 172 S£.2d 
154, 120 Ga.App. 798. 

57. Ill.—Prince v. Wolf, 417 N.E.2d 679, 48 lU.Dec. 
947, 93 Ill.App.3d 505. 

Not an insurer 

(2) Other statements. 

Neb.—Davis v. Cunningham, 241 N.W.2d 343, 196 
Neb. 8. 
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58. Md.—^Fitzgerald v. Montgomery County Bd. of 
Ed., 336 A.2d 795, 25 Md.App. 709. 

59. Nev.—Brewer v. Annett, 475 P.2d 607, 86 Nev. 
700. 

§ 63(64). —-Particular Con¬ 

ditions, Objects^ or 
Structures within Gener¬ 
al Rule of Nonliability 
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68 . Dl.—Krakowiak v. Sampson, 229 N.E2d 578, 85 
IU.App.2d 71—^Boehne v. Elgin Packing Co., 289 
N.E2d 283. 8 Ill.App.3d 153. 

Md,-Ostcrman v. Peters, 272 A.2d 21, 260 Md. 313. 

Ice-cream truck 

N.Y.—^Pinto V. Mr. Softee of New York Inc., 254 
N.Y.S.2d 683, 22 A.D.2d 874, affd. 226 N.E.2d 
538, 19 N.Y.2d 788, 279 N.Y.S.2d 731. 

73, Pa.—Bethay v. PhUadelphia Housing Authority, 
413 A.2d 710, 271 Pa.Super. 366. 

75. N.C.—Lanier v. North Carolina State Highway 
Commission, 229 S.E.2d 321, 31 N.C.App. 304. 

76, Nev.—Brewer v. Annett, 475 P.2d 607, 86 Nev. 
700. 
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81, Ala.—^Earnest v. Regent Pool, Inc,, 257 So.2d 313, 
288 Ala. 63. 

Ga.—Epps V. Chattahoochee Brick Co., 231 S.E.2d 443, 
140 Ga.App. 426. 

Md.—Murphy v. Baltimore Gas and ]Elec. Co., 428 
A.2d 459, 290 Md. 186. 

N.Y.—McCuUough v. Tilden, 253 N.Y.S.2d 422, 44 
Misc.2d 256, affd. 267 N,Y.S.2d 483, 25 A.D.2d 
496. 

S.C.—Byrd v. Mdton, 191 S.E2d 515, 259 S.C. 271. 

Vendor not liable 

Nev.—Kimberlin v. Lear. 500 P.2d 1022, 88 Nev. 492. 

Pool 

Miss.—^Ausmer v. Sliman, 336 So.2d 730, 86 A.L.R.3d 
385. 

81. Ala.—Smith v. U.S. Steel Corp., 351 So.2d 1369. 

§ 63(65). -Limitations and Mod¬ 

ifications of General 
Rule of Nonliability 
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87. CaL—Paige v. North Oaks Partners, 184 Cal. 
Rptr, 867, 134 C.AJd 860. 

Del—Pietusdea v. OaUucio BuUders, Lux v. McTag- 
gart, 333 A.2d 164. 

m—CarroU v. McGrath, 323 N.E2d 513,25 fflApp.3d 
436. 

Nd>.—Haden v. Hockenberger A Chambers Co.. 228 
N.W.2d 883, 193 Neb. 713. 

Or.—^Baker v. State Bd. of Higher Ed., 531 F.2d 716, 20 
OrApp. 277, 558 P.2d 1247, 28 OrApp. 53, app. 
after remand 586 P.2d 114, 37 Or.App. 87. 


90. Failure to meet standard of care required 
of reasonably prudent man 

Utah—Eaton v. Savage, 502 P.2d 564, 28 Utah 2d 353. 

Foreseeability 

lU.—Beverly Bank v. Penn Central Co., 315 N.E2d 
110, 21 ni.App.3d 77. 

Mo.—Glastris v. Union Elec. Co., App., 542 S.W.2d 65. 

91. Ill.—CarroU v. McGrath, 323 N.E2d 513, 25 
IU.App.3d 436. 

Or.—Bosin v. Oak Lodge Sanitary Dist. No. 1,447 P.2d 
285, 251 Or. 554. 

92. Standard of care as possessors 

Conn.—Duggan v. Esposito, 422 A.2d 287, 178 Coim. 
156. 

§ 63(66).-Knowledge of 

Presence of, and Danger 
to, Infant Trespasser 
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93. Ga.—Murray Biscuit Co. v. Hutto, 156 S.E2d 
132, 115 Ga.App. 870, app. after remand 167 
S.E2d 182, 119 Ga.App. 377. 

ni.—Bcechy v. VUlage of Oak Forest, 305 N.E2d 257, 
16 ni.App.3d 240. 

Mass.—Pridgen v. Boston Housing Authority, 308 
N.E.2d 467, 364 Mass. 696, 70 A.L.R.3d 1106. 
Mo.—BoUman v. Kark Rendering Plant, 418 S.W.2d 
39. 

98. Ala.—Tolbert v. Gulsby, 333 So.2d 129. 

Del.—Pietuszka & GaUucio Builders, Inc. v. McTag- 
gart, 333 A.2d 164. 

D.C.—Luck v. Baltimore & Ohio R. Co., C.A., 510 
F.2d 663, 166 U.S.App.D.C. 283. 

Ga.—Murray Biscuit Co, v. Hutto, 156 S.E2d 132, 115 
Ga.App. 870. App. after remand 167 S.E.2d 182, 
119 Ga.App. 377. 

HI—PhiUips V. J. F. Martin Cartage Co., 356 N.E2d 
1237, 1 niDec. 904, 42 IU.App.3d 890. 

Kan.—Ramirez v. Trail Ridge Apartments, Inc., 505 
P.2d 757, 211 Kan. 112. 

Mo.—Anderson v. CahiU, 485 S.W.2d 76. 

N.Y.—Patterson v. Proctor Paint A Varnish Co., 235 
N.E.2d 765, 21 N.Y.2d 447, 288 N.Y.S.2d 622. 
Pa.—GoU V. Muscara, 235 A2d 443, 211 Pa.Super. 93. 
Wash.—CJ.S. quoted at length in Mortgan v. State, 430 
P.2d 947, 949, 71 Wa8h.2d 826. 

W.Va.—Sutton v. Monongahela Power Co., 158 S.E2d 
98, 151 W.Va. 961. 

Unreasonable risk 

(3) Other statements. 

CaL—O’Keefe v. South End Rowing Club, 51 CaLRptr. 

534, 414 P.2d 830, 64 C2d 729, 16 AL.R.3d 1. 
hfinn.—Szyplinski v. MQdwest Mobile Home Supply 

Co., Inc., 241 N.W.2d 306, 308 Minn. 152. 
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99. in. —^Niemann v. Vermilion County Housing Au> 
thority, 428 N.E.2d 706, 57 IlLDec. 156, 101 
IU.App.3d 735. 
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1, S.C—Lynch v. Motd Enterprises, Lux, 151 S,E2d 
435, 248 S.C. 490. 

3. U.S.—Cargffl, Inc. v. ammer, CA5vD., 374 F.2d 
924, 

HL—Whhcanock v. Ndson. 400 N.E2d 998, 36 DLDec. 
418, 81 inApp.3d 186. 

6. DeL—Johnson v. Ddmarva Power A Li^tt Co.,, 
Super., 312 A,2d 634, 

DL—Henry v. Robert KetteU Const Corp., 194 N.E2d 

535, 44 IllApp,2d 356, app. after remand 226 
N.E2d 89, 82 IUApp.2d 420—Tidbiani v. Raden- 
da, 238 N.E2d 177, 95 mApp.2d 228—Colon v. 
Marzec, 253 N.E2d 669, 115 llLApp.2d 410. 

N J,—Caliguire v. City of Unitm City in Hudson Coun¬ 
ty, 249 A2d 603, 104 NJ.Super. 210, affd. 249 
A2d 577, 53 NJ. 182. 

W.Va.—Sutton v. Monongahela Power Co., 158 S.E2d 
98, 151 W.Va. 961. 
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Ardffdal condition 

(4) Restatement of the Law of Torts, Second, applica¬ 
ble principles stated. 

Del.—Ck)e v. Schneider, 424 A.2d 1. 

Neb.-Gubalke v. Estate of Anthes, 202 N.W.2d 836, 
189 Neb. 385. 

(5) Other statements of rule. 

R.I.—Haddad v. First Nat Stores, Inc,, 280 A2d 93, 
109 R.I. 59. 

Statute exonerating owner, lessee or occupant 
of premises not applicable 

NJ.—O’Connell v. Forest HiU Field Qub, 291 A.2d 
386, 119 N-ISuper. 317. 

Not liable 

Cal.—Phillips v. J. F. Martin (Cartage Co., 356 N.E2d 
1237, 1 IlLDec. 9(M, 42 Ill.App.3d 890. 
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8. HL—Dallas v. Granite City Steel Co„ 211 N.E2d 

907, 64 Ill.App.2d 409—Trobiani v. Radenda, 238 
N.E2d 177, 95 IlLApp.2d 228. 

Pa,—GoU V. Muscara, 235 A.2d 443, 211 Pa.Super. 93. 

9. HI.—Niemann v. Vermilion County Housing Au¬ 

thority, 428 N.E.2d 706, 57 Ill.Dcc. 156, 101 
niApp.3d 735. 

Not an insurer 

<2) Other statements. 

Fla.—Samson v, O’Hara, App., 239 So.2d 151. 

Factors bearing on liability 

Fla.—Samson v. O’Hara, App., 239 So.2d 151. 

10. Colo.—Johnson v. Krueger. 539 P.2d 1296, 36 
CoIoApp. 242. 

Fla.—Pedone v. Fountaind)Ieau (2orp., App., 322 SoJd 
79. 

HL— Colon v. Marzec, 253 N.E2d 669, 115 m.App.2d 
410. 

N.Y.—McCuUough v. Tilden, 253 N.Y.S.2d 422, 44 
Misc.2d 256, affd. 267 N.Y.S.2d 483, 25 A.D.2d 
496. 

N.C.—Walker v. Sprinkle, 148 S.E2d 631, 267 N.C 
626. 

Pa-—Whigham v. Pyk, 302 A.2d 498, 224 Pa.Supcr. 6. 

Wash.—CJ.S. quoted in Morgan v. State, 430 P.2d 947, 
949, 71 Wash-2d 826, 

Riding on truck 

N.Y.—Pinto V. Mr. Softee of New York Inc., 254 
N.Y.S.2d 683, 22 A.D.2d 874, affd. 226 N.E2d 
538, 19 N.Y.2d 788, 279 N.Y.S.2d 731. 

11. N.C—Walker v. Sprinkle, 148 S.E2d 631, 267 
N.C. 626. 

Unreasonably great risks 

N.D.—Mikkdson v. Risovi, 141 N.W.2d 150. 
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12. HI.—Colon V. Marzec, 253 N.E2d 669, 115 HI 
App.2d410. 

Kan.—Gerchberg v. Lon^, 576 P,2d 593, 223 Kan. 
446. 

N J.—Cdiguiie v. City of Union City in Hudson Coun¬ 
ty, 249 A2d 603, 104 NJ.Super. 210, sS± 249 
A2d 577, 53 NJ. 182. 

Not liable for Ipfiirles caused by mattdons aet 
of another child 

HI.—Fcldscher v. E A B Inc., 447 N.E2d 1331, 69 
HLDec. 644, 95 IIL2d 360. 
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20. Held not trap 

N.Y.-Pinto V. Mr. Softee of New York Inc., 254 
N.Y.S.2d 683, 22 ADJd 874, affd 226 iN.EJd 
538, 19 N-Y.2d 788, 279 N.Y.S.2d 731. 

§ 63(67).-Traps 

23. Fla.—Jackson v. Whitmire Const. Co., App., 202 
SoJd 861. 

Held not trap 

N.Y.—Londa v. Dougbay Estates, 333 N.Y.SJd 55, 39 
AD.2d 918. 
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§ 63(68). Infant Licensees 

2€, Conn.—Dougherty v. Graham, 287 A.2d 382, 161 
Conn. 248. 

Del—Facciolo v. Facciolo Const. Co., 293 A.2d 803, 
app. after remand 317 A.2d 27. 

Ind.—Brown v. Kujawa, 234 N,E.2d 509. 142 Ind.App. 
310. 

Child held mere licensee 

(1) Ga.—Venable v. Ungford, 157 S.E.2d 34, 116 

Ga.App. 257. 

page 796 

27. Mo.—Salamki v. Enright, 452 S.W.2d 143. 

28. Conn.—Moonan v, dark Wellpoint Corp., 268 
A.2d 384, 159 Conn. 178, overruling Schiavone v. 
Falango, 149 Conn. 293, 179 A.2d 622. 

29. Ga.—Murray Biscuit Co. v. Hutto, 156 S.E.2d 
132, 115 Ga.App. 870, app. after remand 167 
S.E.2d 182, 119 Ga.App. 377. 

Kan.—CJA dtcd in Roberts v. Beebe, 434 P.2d 789, 
7H 200 Kan 119. 

30. Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R.3d 309. 

Fla.—Gale v. Tuerk, App., 200 So.2d 261. 

Ga—Murray Biscuit Co. v. Hutto, 156 S.E.2d 132, 115 
GaApp. 870, app. after remand 167 S.E.2d 182, 
119 GaApp. 377. 

31. N.Y.-Gordon v. Harris, 448 N.Y.S.2d 598, 86 
A.D.2d 948. 
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3Z U.S.—Chandler v. Massa, C.A.Tenn., 415 F.2d 
560, cert den. 90 S.Ct. 1137, 397 U.S. 996, 25 
L.Ed.2d 404. 

Ga—Shepard v. Wilson, 179 S.E.2d 550, 123 Ga.App. 
74. 

Md.—Herring v. Christensen, 249 A.2d 718, 252 Md. 
240—Fopma v. Board of County Corners for Prince 
George’s County, 254 A.2d 351, 254 Md. 232. 

Defendant held not guilty of wanton or willfal 
in^fury 

Kan.—Gerchberg v. Loney, 562 P.2d 464, 1 Kan. 
App.2d 84, affd. 576 P.2d 593, 223 Kan. 446. 

Md.—Osterman v. Peters, 272 A.2d 21, 260 Md. 313. 

33. Ala—Kent v. Coleman Co., 231 So.2d 321, 285 
Ala 288. 

M<L—Fopma v. Board of County Com’rs for Prince 
George’s County, 254 A.2d 351, 254 Md. 232. 

Minn.—Szyplinski v. Midwest Mobile Home Supply 
Co., Inc., 241 N.W.2d 306, 308 Minn. 15Z 

34. Ga—Young v. Towles, 148 S.E.2d 455, 113 Ga 
App. 471. 
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35. Not an insurer 

(3) Other statements. 

BL—Donehue v. Duvall, 243 N.E2d 222, 41 IlL2d 377. 

37. Md.—^Hensl^ v. Henkds & McCoy Inc., 265 
A.2d 897, 258 Md. 397. 

38, HL—Parieib v. Hanover Park Park District, 431 
N.E2d 1218, 59 Hl-Dec. 461, 103 IUApp.3d 806. 

NJ.—Ostrosld V. Mount Prospect Sht^Ritc, Inc., 228 
A.2d 545, 94 NJ.Super. 374. 
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41, N.C—CJ.S. quoted in Freeze v. Congleton, 171 
S.E2d 424, 426, 267 N.C 178. 

42, Conn.—Bears v. Hovey, 269 A,2d 77, 159 Conn- 
358. 

Ga—Or^oiy v. Johnson, 289 S.E2d 232, 249 Ga 151, 
on remand, 290 S.E2d 560, 162 GaApp. 191. 

ni—Don^ue v. Duvall, 243 N.E2d 222, 41 I11.2d 377. 
Lance v. Senior, 213 N.E.2d 616, 66 IU.App.2d 
41, revd, on oth. grds. 224 N.E2d 231, 36 IU.2d 
516. 

43, DL—Donehue v. DuvaH 243 N.E2d 222, 41 
IIL2d 377. 
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44. Ga.—Higginbotham v. Winbom, 218 S.£,2d 917, 
135 GaApp, 753. 

44. Mo.—Arbogast v. Terminal R.R. Ass’n of St. 
Louis, 452 S.W.2d 81. 

47. Wis.—Reddington v. Beefeaters Tables, Inc., 240 
N.W.2d 363, 72 Wis.2d 119, mod. on oth. grds. 
243 N.W.2d 401, 72 Wis.2d 119. 

48. m,—Donehue v. Duvall. 243 N.E2d 222, 41 
I11.2d 377. 

Wis.—Reddington v. Beefeaters Tables, Inc., 240 
N.W.2d 363, 72 Wis.2d 119, mod. on oth. grds. 243 
N.W.2d 401, 72 Wis.2d 119. 

§ 63(69). -Use of Premises as 

Playground 

page 800 

54. U.S,—Missouri-Kansas-Texas R. Co. v. Mathis, 
C.A.Kan.. 349 F.2d 897. 

Cousins v. Yaeger, D.CPa., 394 F.Supp. 595. 
Ind.—Swanson v. Shroat, 345 N.E.2d 872, 169 Ind.App, 
80. 

Tenn.—CJJS. cited in Bloodworth v. Stuart, 428 
S.W.2d 786, 789, 221 Tenn. 567. 
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57. Fla.—Hannabass v. Flonda Home Ins. Co., App. 
2Dist., 412 So.2d 376. 

61, Ind.—Swanson v. Shroat, 345 N.E.2d 872, 169 
Ind.App. 80. 

63. Ind.—Swanson v. Shroat, 345 N.E.2d 872, 169 
IndApp. 80. 
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72. U.S.—Cousins v. Yaeger, D.CPa., 394 F.Supp. 
595. 

Ga.—Washington v. Trend Mills, Inc., 175 S.E.2d 111, 
121 Ga.App 659. 

§ 63(70). Infant Invitees 

74. Fla,—Sparks v. Casselberry Gardens, Inc., App., 
227 So.2d 686. 

Child held invitee 

(1) La.—Taylor v. National Indem. Co., App., 215 
So,2d 203. 

Va.—CharlottesviUe Music Center, Inc. v. McCray, 205 
S.E2d 674, 215 Va. 31. 

Street vendor 

Cal.—Ellis v. Trowen Frozen Products, Inc., 70 Cal. 
Rptr. 487, 264 C.A.2d 499. 

page 803 

75. Ice cream truck . 

N.Y.—Bishop V. Hamad, 350 N.Y.S.2d 270, 43 A.D.2d 
805. 

76. Ga.—Handiboe v. McCarthy, 151 S.E2d 905, 114 
Ga.App. 541, 

Mo.—^Robidoux v. Busch, App., 400 S.W.2d 631. 

77. Ga.—Massey v. Hilton Heights Park, Inc., 173 
S.E2d 396, 121 Ga.App. 214. 

Minn.—Szyplinski v. Midwest Mobile Home Supply 
Co., Inc., 241 N.W.2d 306, 308 Minn. 152. 

Miss.—Hoffman v. Planters Gin Co., Inc., 358 So.2d 
1008. 
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84. Ariz.—Shannon v. Butlra' Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R.3d 309. 

Ga.—Young v, Towles, App., 148 S.E2d 455—Massey 
v. Hilton Heights Parli Inc., 173 S.E.2d 396, 121 
Ga.App. 214. 

HI.—Kay v, Ludwick, 230 N.E2d 494, 87 m.App.2d 
114. 

Md.—Palms v. Shell OU Co., 332 A.2d 300, 24 Md. 
App. 540. 

N.C—MitcheU v. K.W.D.S., Inc., 216 S.E2d 408, 26 
RCApp- 409, cert den. 217 S.E.2d 665, 288 N.C. 
242. 


Reasonable care found not violated 

Fla.—Kwoka v. Campbell, App., 296 So.2d 629. 

85, Ky.—Rommel v. Louisville Shopping Center, Inc., 
436 S.W.2d 529. 

Minn.—Szyplinski v. Midwest Mobile Home Supply 
Co., Inc., 241 N.W,2d 306, 308 Minn. 152. 
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87. Mich.—Cheeseman v. American Multi-Cinema, 
Inc., 310 N.W.2d 408, 108 Mich.App. 428. 

N.Y.—Kosok V. Young Men’s Christian Ass’n of Great¬ 
er New York, 264 N.Y.S.2d 123, 24 A.D.2d 113, 
affd. 228 N.E.2d 398, 19 N.Y.2d 935, 281 N.Y.S.2d 
341. 

Okl.—Herndon v. Paschal. 410 P.2d 549. 

88. Okl.—Herndon v. Paschal, 410 P.2d 549. 

89. N.C—Mitchell v. K.W.D.S., Inc., 216 S.E2d 408, 
26 N.CApp. 409, cert. den. 217 S.E2d 665, 288 
N.C. 242. 

91, Okl—C.J.S. quoted in Herndon v. Paschal, 410 
P,2d 549, 552. 

92, Fla.—Concrete Const., Inc., of Lake Worth v. 
Petterson, 216 So.2d 221. 

Ill—Mooney v. Etheridge, 382 N.E2d 826, 22 lU.Dec. 
436, 65 Ill.App.3d 847. 

Okl.—C.J.S, quoted in Herndon v. Paschal, 410 P.2d 
549, 552. 

Reasonable anticipation of injury 

(4) Other instances. 

Me.—Orr v. First Nat. Stores. Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Okl.—Herndon v. Paschal 410 P.2d 549. 

Primary responsibility of parent 
III—Kay v. Ludwick, 230 N.E2d 494, 87 IU.App.2d 
114. 
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93, Ga.—Venable v. Langford, 157 S.E2d 34, 116 
Ga.App. 257. 

Ill—Campbell v. Northern Signal Co., 430 N.E.2d 670, 
58 IllDec. 638, 103 lU.App.Sd 154. 

Okl.—Herndon v. Paschal, 410 P.2d 549. 

Although children are invitees while 
they are in a tavern’s parking lot when 
they accompany their parent, a tavern 
owner does not have the duty to pro¬ 
tect the children of an intoxicated per¬ 
son from an injury by preventing the 
intoxicated person from driving away 
in a motor vehicle in which the children 
were riding.’^'^ 

96.5. Ill—Gustafson v. Mathews, 441 N.E.2d 388, 65 
niDec. 475, 109 IU.App.3d 884. 

§ 63(71). Attractive Nuisance Doc¬ 
trine 

97. Ark.—Cooper v. Diesel Service, Inc., 496 S.W.2d 
383, 254 Ark. 743. 

Ill—Sydenstricker v. Chicago & N.W. Ry. Co., 247 
N.E2d 15, 107 ra.App.2d 427. 

La.—Batiste v. Boh Bros. Const Co., Inc., App., 404 
So.2d 1348. 

Mich.—Rosario v. Qty of Lansing, 268 N.W.2d 230, 
403 Mich. 124. 

Statute limiting liability did not abolish doctrine 

U.S.—Smith V. Crown-Zcllprbach, Inc., CA.La., 638 
F.2d 883. 
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5. Kan.—Caywood v. Board of County Com’rs of 
Sedgwick County, 434 P2d 780, 200 Kan. 134. 

The terms ''attractive nuisance” and 
"attractive nuisance doctrine” are not 
synonymous.^-^ 
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5,5. Ga.—Nesmith v. Starr, 155 S.£.2d 24, 115 Ga. 
App. 472. 

6. U.S.—Medlin v. U.S., D.C.S.C, 244 F.Supp. 403— 

Cousins V. Yaeger, D.C.Pa., 394 F.Supp. 595. 
Ala.—Foster v. Alabama Power Co., 395 So.2d 27. 
Alaska—Brock v. Rogers & Babler, Inc., 536 P.2d 778. 
Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R.3d 309. 

Hersey v. Salt River Valley Water Users’ Ass’n, 
458 P.2d 525, 10 Ariz.App. 321, 

Colo.—Central Mut. Ins. Co. v. Wilson, 533 P.2d 57. 
Fla.—Green Springs, Inc. v. Calvera, 239 So.2d 264, 
mand. conf. to 239 So.2d 850. 

Petterson v. Concrete Const., Inc., of Lake 
Worth, App., 202 So.2d 191, judg. quashed. Sup., 
216 So.2d 221—Nunnally v. Miami Herald Pub. 
Co., App., 266 So.2d 76. 

Ga.-^Nesmith v. Starr, 155 S.E.2d 24, 115 Ga.App. 
472. 

Ill.—CarroU v. McGrath, 323 N.E2d 513, 25 IllApp.3d 
436—Pasierb v. Hanover Park Park District, 431 
N.E.2d 1218, 59 lU.Dec. 461, 103 IU.App.3d 806. 
Kan.—Roberts v. Beebe, 434 P.2d 789. 200 Kan. 119— 
Bartlett v. Heersche, 462 P.2d 763, 204 Kan. 392, 
app. after remand 547 P.2d 800, 219 Kan. 148—Al- 
banese v. Edwardsville Mobile Home Village, Inc., 
529 P.2d 163, 215 Kan. 826. 

Ky.—Louisville Trust Co. v. Nutting, 437 S.W,2d 484— 
Johnson v. Simpson County Seed & Implement Co., 
438 S.W.2d 340. 

La.—^Marshall v. Southern Farm Bureau Cas. Co., 
App., 204 So.2d 665, writ ref. 206 So.2d 711, 251 
La. 860. Cert. den. 89 S.Q. 189, 393 U.S. 883, 21 
L.Ed.2d 158—CJ.S. cited in Patterson v. Recrea¬ 
tion and Park Commission for East Baton Rouge 
Parish. App., 226 So.2d 211, writ ref. 228 So.2d 
483, 254 La. 925—CJJS. cited in Humphries v. 
T.L. James & Co., App., 468 So.2d 819, 824, writ 
den. 470 So.2d 123. 

Mich.—Gilbert v. Sabin, 256 N.W,2d 54, 76 Mich.App. 
137. 

Or.—Baker v. Lane County, 558 P.2d 1247, 28 Or.App. 

53, app. after remand 586 P.2d 114, 37 Or.App. 87. 
Tenn.—Metropolitan Government of Nashville and 
Davidson County v. Counts, 541 S.W.2d 133. 
W.Va.—Sutton v. Monongahela Power Co., 158 S.E.2d 
98, 151 W.Va. 961. 

Wis.—Gonzales v. Wilkinson, 227 N.W.2d 907, 68 
Wis.2d 154. 

Doctrine not limited to cases where iigured 
child was trespasser 

La.—^Patterson v. Recreation and Paric Commission for 
East Baton Rouge Parish, App., 226 So.2d 211, 
writ ref. 228 So.2d 483, 254 La. 925. 
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7, Ariz.—Norton v. Black, 469 P.2d 101, 12 Ariz. 

App. 209, 59 A.L.R.3d 844. 

9* Ala.—Hickey v. Charlton, 335 So.2d 389. 

Ariz.—Spur Feeding Co. v. Fernandez, 472 P.2d 12, 106 
Ariz. 143, 49 A.L,R.3d 925. 

Fla.—Johnson v. Williams, App., 192 So.2d 339. 

Ill.—Henry v. Robert Kettell Const. Corp., 194 N.E.2d 
535, 44 Ill.App.2d 356, app. after remand 226 
N.E.2d 89, 82 IU.App.2d 420. 

Kan.—Roberts v. Beebe, 434 P.2d 789, 200 Kan. 119. 
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15. La.—^Lacombe v. Greathouse, App. 3 Cir., 407 
Sa2d 1346. 

§ 63(72). -Diversity of Judicial 

Opinion as to Accept¬ 
ance of Doctrine 

18. Arit.—Cooper v. Diesel Service, Inc., 496 S.W.2d 
383, 254 i^k. 743. 

La.—Lonviere v. Great Am. Corp., App., 183 So.2d 
766. 

20. N.C.—CJJS. dted in McCombs v, Oty of Asher- 
boro, no SJR2d 169, 175, 6 N.CApp. 234. 

65 C.J.S. 1986 P.P.—4 


N.D.—C.J.S. cited in Mikkelson v. Risovi, 141 N,W.2d 
150, 153. 

§ 63(73).-Tendency to 

Limit Doctrine 

page 810 

24. Ala.—Mullins v. Pannell, 266 So.2d 862, 289 Ala. 
252. 

Iowa—Appling v. Stuck, 164 N.W.2d 810. 

La.—Patterson v. Recreation and Paric Commission for 
East Baton Rouge Parish, App., 226 So.2d 211, 
writ ref. 228 So.2d 483, 254 La. 925. 

Neb.—CJ.S. quoted in Davis v, Cunningham, 241 
N.W.2d 343, 346, 196 Neb. 8. 

Tenn.—Metropolitan Government of Nashville and 
Davidson County v. Counts, 541 S.W.2d 133. 

Doctrine not applicable 

D.C.—^Holland v. Baltimore & O.R. Co., App., 431 
A.2d 597. 

Ill—-Sahara v. Ragnar Benson, Inc., 367 N.E2d 233, 9 
ni.Dec. 799, 52 Ill.App.3d 119. 

25. Purpose of limited application of doctrine 

La.—Patterson v. Recreation and Park Commission for 
East Baton Rouge Parish, App., 226 So.2d 211, 
writ ref. 228 So.2d 483, 254 La. 925. 
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26. Recovery not allowed 

La.—Walker v. Union Oil Mill, Inc., 369 So.2d 1043. 

Tenn.—McIntyre v. McIntyre, 558 S.W.2d 836. 

§ 63(74).-Rejection of 

Doctrine 

27. U.S.—McKenzie v. Fairmont Food Co., D.C. 
Ohio, 305 F.Supp. 163. 

Cal.—Smith v. Americania Motor Lodge, 113 Cal.Rptr. 
771, 39 C.A.3d 1, 88 A.L.R.3d 1188. 

Me.—Cogswell v. Warren Bros. Road Co., 229 A.2d 
215. 

Md.—Hicks V. Hitaffer, 261 A.2d 769, 256 Md. 659— 
Hensley v. Henkels & McCoy, Inc., 265 A.2d 897, 
258 Md. 397—Macke Laundry Service Co. v. Web¬ 
er, 298 A.2d 27, 267 Md. 426, 66 A.L.R.3d 365. 

Mass.—Prudhomme v. Calvine Mills, Inc., 225 N.E.2d 
592, 352 Mass. 767. 

In New York 

(1) N.Y.—McCullough v. Tilden, 253 N.Y.S.2d 422, 

44 Misc.2d 256, affd. 267 N.Y.S.2d 483, 25 A.D.2d 496. 
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28. Ill.—^Kahn v. James Burton Company, 126 N.E2d 
836. 5 I11.2d 614—Corcoran v. Village of Liberty- 
ville, 383 N.E.2d 177, 22 Ill.Dcc. 701, 73 ni2d 
316-Cope V. Doe, 464 N.E.2d 1023, 80 IU.Dec. 
40, 102 I11.2d 278. 

§ 63(75). -Reasons for Doctrine 

35. Peculiar nature of children taken into ac¬ 
count 

Mich.—Rosario v. City of Lansing, 268 N.W.2d 230, 
403 Mich. 124. 

36. La.—Patterson v. Recreation and Park Commis¬ 
sion for East Baton Rouge Parish, App., 226 So.2d 
211, writ ref. 228 So.2d 483, 254 La. 925. 

N.M.—^Latimer v. City of Clovis, App., 495 P.2d 788, 
83 N.M. 610. 

37. Fla.—Concrete Const,, Inc,, of Lake Worth v. 
Petterson, 216 So.2d 221. 
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39. ni—Henry v. Robert Kettell Const Corp., 194 
N.E.2d S35, 44 Ill.App.2d 3S6, app. after remand 
226 N.E.2d 89, 82 ni.App.2d 420. 
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44. Fla.—Switzer v. Dye, App., 177 Sa2d 539. 

47. lowa-Rosenau v. City of Estherville, 199 N.W,2d 
125. 


NEGLIGENCE §63(76) 
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48. Basis of liability 

(2) Other statements. 

La.—Stanley v. Missouri Pac. R. Co., App., 179 So.2d 
490, 

§ 63(76). -Elements and Nature 

of Liability under Doc¬ 
trine in General 

page 815 

56. Miss.—^Hughes v. Star Homes, Inc., 379 So.2d 
301. 

N.C.—CJjS. quoted in McCombs v. City of Asheboro, 
170 S.R2d 169, 175, 6 N.CApp. 234. 

Wash.—Mathis v. Swanson, 413 P.2d 662, 68 Wa$h.2d 
424. 

Gabel V. Koba, 463 P.2d 237, 1 WashApp. 684. 

Element of allurement eluninated 

Mo.—Glastris v. Union Elec. Co., App., 542 S.W.2d 65. 

57. Ariz.—State v. Juengel, 489 P,2d 869, 15 Ariz. 
App. 495. 

Ctolo.—Central Mut. Ins. Co. v. Wilson, 533 P.2d 57, 

La.—Duxworth v. Pat Caffey Contractor, Inc., App., 
209 So.2d 497, writ den. 210 So.2d 505, 252 La. 
258—^Butler v. City of Bogalusa, App., 258 So.2d 
599, writ den. 250 So.2d 323, 261 La. 544—Ibieta 
V. Phoenix of Hartford Ins. Co., App., 267 So.2d 
748. 

N.M.—Latimer v. City of Clovis, App., 495 P.2d 788, 
83 N.M. 610. 

Wis.—Wirth V. Ehly, 287 N.W.2d 140, 93 Wis.2d 433. 

Particular statements 

(1) Ill.—Henry v. Robert Kettell Const. Corp., 226 

N.E.2d 89, 82 Ill.App.2d 420. 

(5) Other statements. 

U.S.—Smith V. Crown-Zcllerbach, Inc., CA.La., 638 
F.2d 883. 

Wis.—McWilliams v. Guzinski, 237 N.W.2d 437, 71 
Wis.2d 57, 87 A.L.R.3d 871. 

58. Fla.—Petterson v. Concrete Const., Inc., of Lake 
Worth, App., 202 So.2d 191, judg. quashed, Sup., 
216 So.2d 221. 

La.—Marshall v. Southern Farm Bureau Cas. Co., 
App., 204 So.2d 665, writ ref. 206 So.2d 711, 251 
La. 860. Cert. den. 89 S.Q. 189, 393 U.S. 883, 21 
L.Ed.2d 158. 
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59. N.M.—Latimer v. City of Clovis, App., 495 P.2d 
788, 83 N.M. 610. 

Wis.—Mazurkiewicz v. Pawinski, 145 N.W.2d 186, 32 
Wi8.2d 211. 

60. U.S.—Coleman v. Associated Pipeline Contrac¬ 
tors, Inc., C.A.Miss., 444 F.2d 737. 

ni.—Geiger v: Fisher, 244 N.E.2d 848, 104 m,App.2d 
6—^Bishop V. Sears, Rod^uck & Q., 245 N.E2d 
517, 105 Ill.App.2d 333. 

Kan.—Bartlett v. Heersche, ,462 P.2d 763, 204 Kan. 
392, app. after remand 547 P.2d 800, 219 Kan. 148. 

La.—Rolen v. Maryland Cas. Co., App., 240 So,2d 42, 
writ den. 241 So.2d 252, 256 La. 1149. 

Attractiveness as only one element affecting 
foreseeability 

Ky.—Louisville Trust Co. v. Nutting, 437 S.W.2d 484. 
Attractiveness important only as to anticipation 
and foreseeability 

Iowa—Rosenau v. Qty of Estherville, 199 N.W.2d 125. 

61. N.M.—Latimer v. City of Clovis, 495 P.2d 788, 83 
N.M. 610. 

62. Ill—Geiger v. Fisher, 244 N.E.2d 848, 104 EL 
App.2d 6—^Bishop v. Sears, Rodiuck & Co., 245 
N.E2d 517, 105 Dl.App.2d 333- , 

Kan.—^Bartlett v. Heersche, 462 P.2d 763, 204 Kan. 
392, app. after remand 547 P.2d 800, 219 Kan. 148. 

Ala.—^Hickey v. Chariton, 335 So.2d 389. 

65. La.—Stanley v. Missouri Pac. R. Co., App., 179 
So.2d 490. 

N.M.—^Martinez v. Louis Lyster, General Omtractor 
Inc., 409 P.2d 493, 75 N.M. 639. 
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Pollution 

U.S.—Bass Anglers Sportsman’s Soc. of America v. U.S. 
Plywood-Champion Papers, Inc., D.C.Tex., 324 
F.Supp. 302—Bass Angler Sportsman Soc. v. U.S. 
Steel Corp., D.C.Ala., 324 F.Supp. 412, affd., C.A., 
447 F.2d 13CM—Duming v. ITT Rayonier Inc., 
D.C.Wash., 325 F.Supp. 446—U.S. ex rel. Mattson 
V. Northwest Paper Co., D.C.Minn., 327 F.Supp. 
87—Enquist v. Quaker Oats Co., D.C.Neb., 327 
F.Supp. 347. 
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The federal government may seek 
injunctive relief against the discharge 
of polluting matter into navigable wa¬ 
ter,®^ ^ and is not precluded from main¬ 
taining such action because of lack of 
statutory authority.*^-^® 

82.5. Suit properly under Rivers and Harbors 
Act rather than under Water Pollution Act 

U.S.—U.S. V. Armco Steel Corp., D.C.Tex., 333 F.Supp. 
1073. 

Private persons barred from suing on behalf of 
public to epjoin violation 
U.S.—Connecticut Action Now, Inc. v. Roberts Plating 
Co., CA.Conn., 457 F.2d 81. 

Permanent ipjunction proper prohibiting dis¬ 
charge of sludge into ocean 
U.S.—U.S. V. City of Asbury Park, D.C.N.J., 340 
F.Supp. 555. 

82.10. Material discharged not within statu¬ 
tory exception 

U.S.—U.S. V. City of Asbury Park, D.C.N.J., 340 
F.Supp. 555. 

83. U.S.—State of Del. v. Bender, D.C.Del., 402 
F.Supp. 1066. 

84. U.S.—People of State of Ill. ex rel. Scott v. Hoff¬ 
man, D.CIl!., 425 F.Supp. 71. 

87. Fla.—Town of Palm Beach Shores v. Colonnades, 
Inc., App., 216 So.2d 78. 

89. U.S.—U.S. V. Diamond, C.A.Ga., 512 F.2d 157, 
cert. den. 96 S.Ct. 275, 423 U.S. 928, 46 L.Ed.2d 
255. 

In n Sincere Nav. Corp., D.C.La., 327 F.Supp. 
1024--U.S. V. Underwood, D.C.Fla., 344 F.Supp. 
486. 

Pollution 

U.S.—Reusa v, Mo««-Amcrican, Inc., D.C.Wis., 323 
F.Supp. 848. 

§ 49(3). -Defenses 
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Various matters of defense have 
been considered with respect to suits 
to enjoin deposit of refuse in waters.**^ 

13. AwUcation for permit no defense 

U.S.—U.S. V. Kentland-Elkhom Coal Corp., D.C.Ky., 
353 F.Supp. 451—U.S. v. Rohm & Haas Co., D.C. 
Tex., 353 ESupp. 993, affd, in part, vac. in part, 
CA., 500 E2d 167, cert. den. 95 S.O. 1352, 420 
U.S. 962, 43 L.Ed.2<i 439—U.S. v. Consolidation 
Coal Co., D.C.W.Va., 354 F.Supp. 173. 

j 49 < 4 ). -Pleading, Evidence, 

Trial, and Decree 

435. JurWUctioii of district court 

U.S.-Stale of Del v. Bender, D.C.Del., 402 ESupp. 
1066. 
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13. U3.—U.S. V. Cameron, D.C;FU., 466 ESupp. 
1099. 

IrreparaUt lidtay 

U.S.—U3. V. KaitlaiaWEUtborn Coal Corp., D.C.Ky., 
353 ESupp, 451. 


14. Evidence held sufficient 

(1) U.S,—U.S. V. Ray, CA.Fla., 423 F.2d 16. 

U.S. V. Armco Steel Corp., D.CTex., 333 
F.Supp. 1073. 

Mich.—People ex rel. MacMullan v. Babcock, 196 
N.W.2d 489, 38 Mich.App. 336. 

(2) U.S.—Levingston Shipbuilding Co. v. Ailcs, D.C¬ 
Tex., 239 F.Supp. 775, affd., C.A.. 358 F.2d 944. 

(3) U.S.—Levingston Shipbuilding Co. v. Ailes, D.C. 

Tex., 239 F.Supp. 775, affd., C.A., 358 F.2d 944. 

Evidence held insufficient 

(2) U.S-—Levingston Shipbuilding Co. v. Ailes, D.C. 

Tex., 239 F.Supp, 775, affd., C.A., 358 F.2d 944. 

(4) To show discriminatory enforcement by Corps of 

Engineers. 

U.S.—U.S. V. Lewis. D.CGa., 355 ESupp. 1132. 

(5) For preliminary injunction. 

U.S.—U.S. V. Kentland-Elkhom Coal Corp., D.C.Ky., 
353 ESupp. 451. 

18.15. Enjoining further construction not man¬ 
datory relief for removal 

U.S.—U.S. V. Lewis, D.CGa., 355 F.Supp. 1132. 

18.20. U.S.—U.S. V. Armco Steel Corp., D.C.Tex., 
333 F.Supp. 1073. 

§ 50(1). Abatement or Removal 
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18.50. Held obstruction 

U.S.—U.S. V. Osage Co., Inc., D.CPa., 414 F.Supp. 
1097. 

§ 50(2). -By Suit 

19. La.—Lake Providence Port Commission v. Bunge 
Corp., App., 193 So.2d 363, writ ref. 195 So.2d 
147, 250 U. 269. 

Wis.—Captain Soma Boat Line, Inc. v. City of Wiscon¬ 
sin Dells, 255 N.W.2d 441, 79 Wi8.2d 10. 

20. Wis.—Capt. Soma Boat Line, Inc. v. City of 
Wisconsin Dells, 203 N.W.2d 369, 56 Wi8.2d 838. 

Evidence sufficient 

La.—State Through Sabine River Authority v. Lucius, 
App., 335 So.2d 95. 

22. La.—State Through Sabine River Authority v. 
Lucius, App., 335 So.2d 95. 

N.C.—SUtc V. Brooks, 166 S.E.2d 70, 275 N.C. 175, 
app. after remand 181 S.E.2d 553, 279 N.C. 45. 

Wis.—Omemick v. Department of Natural Resources, 
301 N.W.2d 437, 100 Wis.2d 234, cert. den. 102 
S.Ct. 370, 454 U.S. 883, 70 L.Ed.2d 196. 

Questions for jury 

N.C.—State v. Brooks, 162 S.E.2d 579, 2 RCApp. 115, 
affd. in part, revd. in part on oth. grds., 166 S.E.2d 
70, 275 N.C. 175, app. after remand 181 S.E.2d 
553, 279 N.C, 45. 

23. U.S.—U.S. v. Cargill, Inc., CA.La., 367 F.2d 971, 
affd. 88 S.a. 379, 389 U.S. 191, 19 L.Ed.2d 
407—U.S. v. Ray. C.A.Fla., 423 E2d 16. 

State of Or. By and Through State Highway 
Commission v. Tug Go-Getter, D.C.Or., 299 
F.Supp. 269, mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 

Pa.—Com., Dept, of Environmental Resources v. Mo- 
nongahela & Ohio Dredging Co., 346 A.2d 879,21 
Pa.Cmwlth. 453. 

Removal costs 

U.S.—U.S. v. Federal Barge Lines, Inc., C.A.Mo., 573 
E2d 993. 

page 191 

26.10. Wis.—Capt. Soma Boat Line, Inc. v. Qty of 
Wisconsin DcUs, 203 N.W.2d 369, 56 Wis.2d 838. 

39. U.S.—University of Texas Medical Branch at Gal¬ 
veston V. United States, C.A.Tex., 557 F.2d 438, 
cert. den. 99 S-Q. 84, 439 U,S. 820, 58 L.Ed.2d 
111 . 
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§ 50(4). -By the Secretary of 

the Army 
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46.50. Sufficiency of notice before sale of 
property 

U.S.-Cramer v. U.S., D.C.Neb., 353 F.Supp. 406. 

§ 51(1). Actions for Damages 
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47. U.S.—Norfolk & Western Co. v. U.S., C.A.Ohio, 
641 F.2d 1201. 

American Zinc Co. v. Foster, D.C.Miss., 313 
F.Supp. 671, mod. on oth. grds., C.A., 441 F.2d 
1100, cert. den. 92 S.Ct. 99, 404 U.S. 855, 30 
L.Ed.2d 95—U.S. v. Underwood, D.C.Fla., 344 
F.Supp. 486. 

N.Y.—Erie Lackawanna Ry. Co. v. Sills, 307 N.Y.S.2d 
803, 61 Misc.2d 958. 

48. Wis.—Captain Soma Boat Line, Inc. v. (IHty of 
Wisconsin Dells, 255 N.W.2d 441, 79 Wis.2d 10. 

Absolute liability of pipeline company under 
statute 

U.S.—Atlantic Pipe Line Gj. v. Dredge Philadelphia, 
D.C.Pa., 247 F.Supp. 857, affd,, C.A., 366 F.2d 
780. 

Particular matters held to be or not to be 
negligence of pipe line company with re¬ 
spect to escape of oil 

U.S.—Atlantic Pipe Line Co. v. Dredge Philadelphia, 
D.C.Pa., 247 F.Supp. 857, affd., C.A., 366 F.2d 
780. 

Proximate cause 

U.S.—Gulf Oil Corp. v. Tug Gulf Explorer, D.C.La., 
337 F.Supp. 709, affd., C.A., 472 F.2d 1406. 

§ 51(2). -Persons Entitled to 

Sue; Parties ' 

51. Commercial fishermen and clam diggers 
suffering loss because of oil spUl^e 

U.S.—Burgess V. M/V Tamano, D.C.Me., 370 F.Supp. 
247. 

52. U.S.—State of Or. By and Through State Highway 
Commission v. Tug Go-Getter, D.C.Or., 299 
F.Supp. 269. Mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 

Indirect loss to businessmen because of oil spill¬ 
age 

U.S.—Burgess v. M/V Tamano, D.C.Mc., 370 F.Supp. 
247. 

53. U.S.—Lauritzen v. Chesapeake Bay Bridge and 
Tunnel Dist, D.C.Va., 259 F.Supp. 633. 

§ 51(3). —^ Defenses 
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A subdivision of a state which cre¬ 
ates an obstruction in navigable waters 
under conditions imposed by the Corps 
of Engineers of the United States 
Army has been held not to be entitled 
to the defense of governmental immu- 

J^ity 63.10 

63.10. U.S.—Lauritzen v. Chesapeake Bay Bridge and 
Tunnel Dist., D.C.Va., 259 F.Supp. 633, 

74.5. U.S.—Little v, U.S., D.C.La., 290 F.Supp. 581. 

74.10. U.S.— Utzinger v. U.S., CA.Ohio, 432 F.2d 
485. 

Hamburger v. U.S., D.C.Md, 318 F.Supp. 103. 
Xex.—William B. Patton Towing Co. v. Spiller, Civ. 
App., 440 S.W.2d 869. 
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S.C.—Lynch v. Motel Enterprises, Inc., 151 S.£.2d 435, 
248 S.C. 490. 

page 825 

34. S.C.—Kirven v, Askins, 169 S.E.2d 139, 253 S.C 

no. 

§ 63(81). -Inducement to Enter 

Premises; Accessibility 

page 826 

42. ni.— Trobiani v. Racienda, 238 N.E.2d 177, 95 
Ill.App.2d 228. 

43. I^.—Duxworth V. Pat Caffey Contractor, Inc., 
App., 209 So.2d 497, writ den. 210 So.2d 505, 252 
La. 258. 

§ 63(82). -Origin of Condition 

45. Ariz.—Norton v. Black, 469 P.2d 101, 12 Ariz. 

App. 209, 59 A.L.R.3d 844. 

N.J.—Ostroski v. Mount Prospect Shop-Rite, Inc., 228 
A.2d 545, 94 N.J.Super. 374. 

Or.—CJ.S. dted in Loney v. McPhillips, 521 P.2d 340, 
342; 268 Or. 378. 

47. N.J.—Ostroski v. Mount Prospect Shop-Rite, 
Inc., 228 A.2d 545, 94 N.J.Super. 374. 

S.C—CJ.S. dted in Byrd v. Melton, 191 S.E.2d 515, 
517, 259 S.C. 271. 

Wis.—Gonzales v. Wilkinson, 227 N.W.2d 907, 68 
Wis.2d 154. 

Distinction 

Ariz.—Clarke v. Edging, 512 P.2d 30, 20 Ariz.App. 
267. 

Whether horse on land an artificial condition, 
question of fact 

S.D.—Hofer v. Meyer, 295 N.W.2d 333. 
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50. U.S.—Coleman v. Associated Pipeline Contrac¬ 
tors, Inc., C.A.Miss., 444 F.2d 737. 

§ 63(83). -Duty to Safeguard 

56. La.—^Duxworth v. Pat Caffey Contractor, Inc., 
App., 209 So.2d 497, writ den. 210 So.2d 505, 252 
La. 258. 

58. D.C—Hayes v. U.S.. D.C., 247 F.Supp. 180. 

page 828 

64. No higher duty than exercise of due care 
Kan.—^Ramirez v. Trail Ridge Apartments, Inc., 505 
P.2d 757, 211 Kan. 112. 

§ 63(85). -Proximate Cause 

page 831 

93. U.S.—Illinois State Trust Co. v. Terminal R.R. 
Ass*n of St. Louis, C.A.ni., 440 F.2d 497, cert, 
den. 92 S.a. 100, 404 U.S. 855, 30 L.Ed.2d 96. 
La.—Tooraen v. New Orleans Public Service, Inc., 
App., 243 So.2d 312. 

1. Ga.—Ryckeley v. Georgia Power Co., 176 S.E.2d 

493, 122 Ga.App. 107. 
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2. Fla.—Sparks v. Casselberry Gardens, Inc., App., 

227 So.2d 686. 

§ 63(86). -Persons Entitled to 

Invoke Doctrine; Age 
and Capacity 

3. U.S.—Hashtani v. Duke Power Co., C.A.N.C., 578 

F.2d 542. 

Kan.—Caywood v. Board of County Com’rs of Sedg¬ 
wick County, 434 P.2d 780, 200 Kan. 134. 

La.—Tooraen v. New Orleans Public Service, Inc., 
App., 243 So.2d 312—Batiste v. Boh Bros. Const 
Co., Inc., App., 404 So.2d 1348. 


4. Ill.—Sydenstricker v. Chicago & N.W. Ry. Co., 247 
N.E.2d 15, 107 Ill.App.2d 427. 

La.—Richards v. Marlow, App., 347 So.2d 281, writ 
den.. Sup., 350 So.2d 676. 

Mich.—Moning v. Alfono, 254 N.W.2d 759, 400 Mich. 
425. 
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6. Ariz.—Carlson v. Tucson Racquet and Swim Club, 
Inc., App., 619 P.2d 756, 127 Ariz. 247. 

La.—Butler v. City of Bogalusa, App., 258 So.2d 599, 
writ den. 260 So.2d 323, 261 La. 544. 

9. Fla.—Lister v. CampbeU, App., 371 So.2d 133. 
lU.—Warchol v. City of Chicago, 393 N.E.2d 725, 30 

IlLDec. 689, 75 IU.App.3d 289. 

10. Ariz.—Bamhizer v. Paradise Valley Unified 
School Dist., 599 P.2d 209, 123 Ariz. 253. 

11. U.S.—CJ.S. dted in Hashtani v. Duke Power 
Co., C.A.N.C., 578 F.2d 542, 544. 

Ark.—Baucom v. City of North Little Rock, 462 

S.W.2d 229, 249 Ark. 848. 

ni.—Warchol v. City of Chicago, 393 N.E.2d 725, 30 
niDec. 689, 75 ni.App.3d 289. 

Fifteen years 

La.—Walker v. Union Oil Mill, Inc., App., 360 So.2d 
894, writ den.. Sup., 363 So.2d 534, writ gr. 363 
So.2d 909. Affd. 369 So.2d 1043. 

Fourteen years 

La.—Jones v. Maryland Cas. Co., App., 256 So.2d 358. 
Sixteen years 

La.—Cates v. Beauregard Elec. Co-op., Inc., App., 316 
So.2d 907, affd. 328 So.2d 367, cert. den. 97 S.Ct. 
97, 429 U.S. 833, 50 L.Ed.2d 98. 

12. Backwardness in school work 

U.S.—Hashtani v. Duke Power Co., C.A.N.C, 578 F.2d 
542. 

§ 63(87). -Application of Doc¬ 

trine to Persons Other 
Than Trespassers 
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15. Fla.—Green Springs, Inc. v. Calvera, 239 So,2d 
264, mand. conf. to 239 So.2d 850. 

Mich.—Williams v. Primary School Dist. No. 3, Green 
Tp., Mecosta County, 142 N.W.2d 894, 3 Mich. 
App. 468. 

18. Ky.—Louisville Trust Co. v. Nutting, 437 S.W.2d 
484. 

19, Ark.—State v. Juengel, 489 P.2d 869, 15 Ariz. 
App. 495. 

§ 63(88).-Application to 

Infant Licensees 

page 835 

28. U.S.—^KCssouri-Kansas-Texas R. Co. v. Mathis, 
C.A.Kan., 349 F.2d 897. 

Ordinary care 

N.C.—Samuel v. Simmons, 273 S.E.2d 761, 50 N.C. 
App. 406. 

§ 63(89), Rule of American Law In¬ 
stitute Restatement of 
Law of Torts 
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30, Ariz.—Giacona v. Taplcy, 428 P.2d 439, 5 Ariz. 
App. 494—Robles v. Severyn, 504 P.2d 1284, 19 
Ariz.App. 61. 

Cal.—O’Keefe v. South End Rowing Club, 51 Cal.Rptr. 

534, 414 P.2d 830, 64 C2d 729, 16 A.L.R.3d 1. 
Fla.—Idzi v. Hobbs, App., 176 So.2d 606, decision 
quashed, Sup., 186 So.2d 20. 

Me.—clones v. Billings, 289 A,2d 39. 

Mo,—Aibogast y. Terminal R.R, Ass’n oi St Louis, 452 
S.W.2d 81, reftising to follow Thieret v. Hoel, 412 
S.W.2d 127—Salanski v. Enright, 452 S.W.2d 143. 
N.D.—Mflckdson v. Risovi, 141 N.W.2d 150. 


NEGLIGENCE §63(92) 

Page 842 

Pa.—Jesko v. Turk, 219 A.2d 591, 421 Pa. 434. 

Doctrine rejected 

Mo.—Thieret v. Hoel, 412 S.W.2d 127. 

38. Mo.—Salanski v. Enright, 452 S.W.2d 143. 

page 837 

33. U.S.—Cousins v. Yaeger, D.C.Pa., 394 F.Supp. 
595. 

Mo.—C J5. dted in Henderson v. Terminal R. Asa’n of 
St Louis, App., 659 S.W.2d 227, 230. 

34. Mo,—CJJS. dted in Henderson v. Terminal R- 
Ass’n of St. Louis, App., 659 S.W.2d 227, 230. 

§ 63(90). -Conditions for Appli¬ 

cation of Rule 

p^e 838 

40. Effective date for application of rule 

Me.—Jones v. Billings, 289 A.2d 39. 

41. D.C.—CJ.S. dted in Holland v. Baltimore & 
O.R. Co„ App., 431 A.2d 597, 602. 

42. Pa.—Jesko v. Turk, 215 A.2d 274, 207 Pa.Supcr. 
174, affd 219 A.2d 591, 421 Pa. 434. 

43. C^al.—O’Keefe v. South End Rowing Qub, 51 
Cal.Rptr, 534, 414 P.2d 830, 64 C.2d 729, 16 
A.L.R.3d 1. 
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55. N.J.—Scheffer v. Braverman, 215 A.2d 378, 89 
N.J.Super. 452, 19 A.L.R.3d 177. 

page 840 

60. N.J.—Scheffer v. Braverman, 215 A.2d 378, 89 
N.J.Super. 452, 19 A.L.R.3d 177. 

Pa.—Jesko v. Turk, 215 A.2d 274, 207 Pa.Super. 174, 
affd. 219 A.2d 591, 421 Pa. 434. 

Reason for rule 

Cal.—O’Keefe v. South End Rowing Qub, 51 CalRptr. 
534, 414 P.2d 830, 64 C.2d 729, 16 A.L.R.3d 1. 

61. Fla.—Sparks v. Casselberry Gardens, Inc., App., 
227 So.2d 686. 

62. (281.—O’Keefe v. South End Rowing Qub, 51 

Cal.Rptr. 534, 414 P.2d 830, 64 C.2d 729, 16 

A.L.R.3d 1. 

Age of child and ability to recognize danger 
considered 

Pa.-Jesko v. Turk, 215 A.2d 274, 207 Pa.Super. 174, 
affd. 219 A.2d 591, 421 Pa. 434. 

66. Pa.-Jesko v. Turk, 219 A.2d 591, 421 Pa. 434. 
69. Cal.—O’Keefe v. South End Rowing Qub, 51 

Cal.Rptr. 534, 414 P.2d 830, 64 C.2d 729, 16 

A.L.R,3d 1. 

§ 63(91). Places, Conditions, or 
Things to Which Doc¬ 
trines Applicable 

page 841 

75. Iowa—Appling v. Stuck, 164 N.W.2d 810. 

80. Mo.—CJ.S. dted in Arbogast v. Terminal R.R. 
Ass’n of St Louis, 452 S.W.2d 81, 85. 

81. La.—Stanley v. Missouri Pac. R. (2o., App., 179 
So.2d 490. 

Mo.—CJJS. dted in Arbogast v. Terminal R.R. Ass’n 
of St. Louis, 452 S.W.2d 81, 85. 

82. Mo.—OJ.S. dted in Arbogast v. Terminal R.R. 
Ass’n of St. Louis, 452 S.W.2d 81, 85. 

85. Mo.—CJ.S. dted in Arbogast v. Terminal R.R. 
Ass’n of St Louis, 452 S.W.2d 81, 85. 

86. Mo.—CJ.S. dted In Arbogast v. Terminal R.R. 
Ass’n of St Louis, 452 S.W.2d 81, 85. 

§ 63(92), -Buildings 
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87. Colc.—Gard v. Jewish Community Centers of 
Denver, 428 P.2d 714, 163 Colo. 110. 



§63(92) NEGLIGENCE 

Page 842 

93. Fla.—Concrete Const,, Inc., of Lake Worth v. 

Petterson, 216 So. 2d 221. 

Mo—Thieret v. Hoel, 412 S.W.2d 127, 

Pa.—Ooll V. Muscara, 235 A.2d 443, 211 Pa.Super. 93 

§ 63(93). -Eiccavations 

843 

3. FTa.—Sparks v. Casselberry Gardens, Inc., Aj^., 

227 So.2d 686. 

N.C.—Lanier v. North Carolina State Highway Com¬ 
mission, 229 S.E.2d 321, 31 N.C.App. 304. 

Wash —Ochampaugh v. City of Seattle, 588 P.2d 1351, 
91 Wash.2d 514. 

Stone quarry 

Wash.—McDermott v. Kaczmarek, 469 P.2d 191, 2 
Wash.App. 643. 

Pipeline embankment 

U.S.—Coleman v. Associated Pipeline Contractors, Inc., 
C.A.Miss., 444 F.2d 737. 

§ 63(94). -Machinery in Gener¬ 

al 

4. Fla.—Maldonado v. Jack M. Berry Grove Corp., 
351 So.2d 967. 
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17. Ga.—^Johnson v. Lanier, 231 S.E.2d 428, 140 Ga. 
App. 522. 

III.—Kenworthy v Young, 388 N,E.2d 217, 26 lU.Dec. 
593, 70 III App. 3d 144. 

N.C.—Plyler v. Moss & Moore, Inc., 254 S.E2d 534, 40 
N.C.App. 720. 

19. Neb.—Davis v. Cunningham, 241 N.W.2d 343, 
196 Nrf) 8. 

31. Ga.—Delk v. Sellers, 254 S.E.2d 446, 149 Ga. 
App. 439. 

§ 63(96). -Piles of Material 

page 846 

61, Fla.—Ridgswood Groves, Inc. v. Dowell, App., 
189 So.2d 188. 

65. Ill—Landman v. M, Susan & Associates, Inc., 
211 N.E.2d 407, 63 ni.App.2d 292. 

La.—Scott V. Boh Bros. Const. Co., App., 195 So.2d 
353. 

68 L Fla.—Butler v. Porter-Russell Corp., Af^., 208 
So.2d 879, affd. in part, quashed in part, 217 So.2d 
298, conf. to 217 So.2d 910. 

§ 63(97), -Poles and Ladders 

page 847 

82. ni—Sydeastricker v. Chicago & N.W. Ry. Co., 
247 N.E.2d !S, 107 Ill.App 2d 427. 

§ 63(99). -Vehicles 

page 848 

93. Truck 

Wask—Gabd v. Koba, 463 P.2d 237, I Wash.App. 
684. 

94. La.—Goff v, Carlino, App., 181 S0.2d 426, writ 
rrf. 183 So.2d 653, 248 La. 1033. 

95. Adult sized bicyde 

Iowa-Appling v. Stuck, 164 N.W.2d 810. 

Flatbed trailer 

Alia.—Herbert v. R^eiM^ Apa^ents, Inc., 295 So.2d 
404, 292 Ala. 417. 

96. La.—Taytor v. Travelers Indem. Co., App., 241 
So.2d 564. 
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10. La.—Stanly V. Missouri Pac. R. Co., App., 179 
So.2d 490. 


§ 63(100). -Bodies, of Water, 

Ponds, Streams, etc. 

13, Ga.—Montega Corp, v. Grooms, 196 S.E.2d 459, 
128 Ga.App, 333. 

15. Neb—Cortes v. State. 218 N.W.2d 214, 191 Neb. 
795—Haden v. Hockenberger & Chambers C^o., 
228 N.W.2d 883, 193 Neb. 713. 

16. Ariz.—Partin v. OIney, App, 591 P.2d 74, 121 
Anz. 448 

Wash.—Ochampaugh v. City of Seattle, 588 P.2d 1351, 
91 Wash.2d 514. 

page 850 

17. Fla.—Switzer v. Dye, App., 177 So.2d 539. 
N.C.—Bell v. Page, 162 S.E.2d 693, 2 N C.App. 132 

18. Neb.—CJ.S. cited in Cortes v. State, 218 N.W.2d 
214, 216, 191 Neb. 795. 

19. U.S.—Miller v. Perry, D.CS.C, 308 F.Supp. 863. 
Ark.—Cooper v. Diesel Service, Inc., 496 S.W.2d 383, 

254 Ark, 743. 

Fla.—Hendershot v. Kapok Tree Inn, Inc., App., 203 
So,2d 628. 

Ga.—Venable v. Langford, 157 S.E.2d 34, 116 Ga.App. 
257. 

Tenn.—Metropolitan Government of Nashville and 
Davidson County v. Counts, 541 S,W,2d 133. 

Wash.—Ochampaugh v. City of Seattle, 588 P.2d 1351, 
91 Wash.2d 514. 

page 851 

21. S.C,—Byrd v. Melton, 191 S.E.2d 515, 259 S.C 
271. 

22. La.—Miles v. City-Parish Government, App., 253 
So.2d 681, writ ref, 255 So.2d 93, 260 La. 108, 
cert. den. 92 S.Q. 1501,405 U.S. 1066, 31 L.Ed.2d 
797, 

Irrigation canal 

Anz.—Dombrowski v. Maricopa County Municipal 
Water (Conservation Dist No. 1, 496 P.2d 136, 108 
Ariz. 275. 

24. Ga.—Montega Corp. v. Grooms, 196 S.E 2d 459, 
128 Ga.App. 333. 

La.—Jackson v. Beechwood, Inc., App., 180 So.2d 732 
—Curry v. Fruin-Colnon Contracting Co., App., 
202 So.2d 345, writ ref. 204 So.2d 573, 251 La. 
389—Hamilton v. Turner, App., 273 . So.2d 590. 

page 852 

35. NJ.—Scheck v. HoudaiUe Const Materials, Inc., 
297 A.2d 17, 121 N.J.Super. 335. 

N.M.—Latimer v. City of Clovis, 495 P.2d 788, 83 
N.M. 610. 

Gullies 

Ariz.—Clarke v. Edging, 512 P,2d 30, 20 Ariz.App. 
267. 

37. Kan.—Bartlett v. Heersche, 462 P.2d 763, 204 
Kan. 392, app. after remand 547 P.2d 800, 219 
Kan. 148. 

N.C.—McLean v. Ward, 162 S.E2d 64, 1 , N.C.App, 
572. 
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43. Mo.—Bichsel v. Blumhost, App,, 429 S.W.2d 301. 

In jurisdictions where the attractive 
nuisance doctrine has been abolished, 
the customary rules of ordinary negli¬ 
gence determine liability for the death 
of a child by drowning.'^*^ 

44.5. No duty owed 

ni.— Cope V. Doe, 464 N.E2d 1023, 80 Ill.Deo. 40, 102 
m.2d 278. 

45, La.—Curry v. Fruin-Ck)inon Contracting Co., 
App., 202 So.2d 345, writ ref. 204So.2d 573, 251 
La. 389. 

N,C.—McLean v. Ward, 162 S.E2d 64, 1 N.C.App. 
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Doctrine not applicable 

pia—Lister v. Campbell, App., 371 So.2d 133. 

§ 63(101).-Swimming 

Pools 

51. Ala.—Mims v. Brown, Civ, 275 So.2d 159, 49 
Ala.App. 643. 

Ky,_Grimes v. Hettinger, App., 566 S.W.2d 769. 

Miss.— Gordon v. C.H.C. Corp., 236 So.2d 733, 

Defendant not liable 

Ga.—Odom v. Lee, 243 S.E.2d 699, 145 Ga.App. 304. 
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52. Ala.—Glover v. City of Mobile, 417 So.2d 175, 

54. Ariz.—Glacona v, Tapley, 428 P.2d 439, 5 Ariz. 
App. 494. 

Wis,—McWilliams v. Guzinski, 237 N.W.2d 437, 71 
Wis.2d 57, 87 A.L.R.3d 871. 

§ 63(102). -Other Instrumental¬ 

ities or Conditions 

55. Ariz.—Marble v. Parham, 416 P.2d 1006, 3 Ariz. 
App. 585. 

Washing machine 

Idah< 3 —Davis v. McDougall, 480 P.2d 907, 94 Idaho 61. 

61. Ky.—Louisville Trust Co. v. Nutting, 437 S.W.2d 
484. 
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68 . U.S.—Seiferth v. St. Louis Southwestern Ry. Co., 
C.A.II1,, 368 F.2d 153, cert. den. 87 S.Q. 1288, 
386 U.S. 983, 18 L.Ed.2d 231. 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R.3d 309. 

Fla.—Jackson v. Whitmire Const. <2o., App., 202 So.2d 
861. 

Miss.—Hughes v. Star Homes, Inc., 379 So.2d 301. 

Wis.—Gonzales v. Wilkinson, 227 N.W.2d 907, 68 
Wis.2d 154. 

Outhouse or privy 

N.C.—Walker v. Sprinkle, 148 S.E.Zd 631, 267 N.C 
626. 

Couch 

Fla.—McDaniel v. Mendez, App., 198 So.2d 75. 

Cable between trees 

Fla.—Jolinson v. Williams, App,, 192 So.2d 339. 

69. Since die pnblicatioD of Corpus Juris Secundum 
the case of Goss v. Shawnee Post No, 3204, 
V.F.W. of U,S., 265 S.W. 2 d 799, has been over- 
ruled, the court holding that the question whether 
a controlled trash fire constitutes an attractive 
nuisance may be a question for the jury. 

Ky.—Louisville Trust Co. v. Nutting, 437 S.W. 2 d 484. 

73. N.D.—Mikkdson v. Risovi, 141 N.W.2d 150. 

82, Smudge pot 

Miss.—Jackson v. Qty of Biloxi, 272 So. 2 <i 654. 
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97. D.C.—Hayes v. U,S., D,C., 247 F.Supp. 180. 

5. Ala—MuJUns v, Pannell, 266 So.2d 862, 289 Ala. 
252. 

Ariz.—Norton v. Black, 469 P.2d 101, 12 Ariz.App. 

, 209, 59 A.L.R,3d 844. 

§ 63(103). In General 

10 , Cal.—Schwartz v. Hdms Bakery Limited, 60 Cal. 
Rptr. 510, 430 P.2d 68 , 67 C.2d 232. 
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12. La.—Rezza v. Cziffer, App., 186 So.2d 174. 

13. Mich.— CJS, quoted in Farwell v. Keaton, 215 
N.W.2d 753, 756, 51 MickApp. 585. 
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§ 63(104). Duty to Care for Injured 
Person 

14. Ga.—CJ.S. quoted iu Handiboe v. McCarthy, 151 
S.E.2d 905, 907, 114 Ga.App. 541. 
m.—C.J.S. cited in Traudt v. City of Chicago, 240 
N.E.2d 188, 192, 98 ni.App.2d 417, 34 A.L.R.3d 
1440. 

Failure to render reasonable assistance 

(1) Exemption of persons engaged in working on 
highway. 

Tex.--Rains v. Heldenfels Bros., Civ.App., 443 S.W.2d 
280, err. ref. no rev. err. 

(2) Duty of person working on highway after acci¬ 
dent. 

Tex.—Rains v. Heldenfels Bros., Civ.App., 443 S.W.2d 

280, err. ref. no rev. err. 

§ 63(105). Duty to Care for Intoxi¬ 
cated Person 

20, La.—Lee v. Pecriess Ins. Co., App., 175 So. 2 d 
381, affd. 183 So. 2 d 328, 248 La. 982. 

§ 63(106). Duty to Rescue from 
Danger or Prevent In¬ 
jury 
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21. Ill.—C.JJ5. quoted at length in Traudt v. City of 
Chicago. 240 N.E.2d 188, 190, 98 IlI.App.2d 417, 
34 A.L.R.3d 1440. 

Ind.—Tubbs v. Argus, 225 N.E.2d 841, 140 Ind.App. 
695, 33 A.L.R.3d 295. 

Or.—Reynolds v, Nichols, 556 P.2d 102, 276 Or. 597. 
Wis.—CJJS. quoted at length in Lloyd v. S. S. Kresge 
Co., App., 270 N.W.2d 423, 426, 85 Wis.2d 296. 

23. No duty of govemment to provide rescue 
service on demand 

U.S.—U.S. V. Sandra & Dennis Fishing Corp., C.A. 
Mass., 372 F.2d 189, cert. den. 88 S.Ct. 48 and 88 
S.Ct. 52. 

Reasonable care 

Mich.—Farwell v. Keaton, 240 N.W. 2 d 217, 396 Mich. 

281. 

24. Cal.—Cooper v. National R.R. Passenger Corp., 
119 Cal.Rptr. 541, 45 C.A.3d 389, 76 A.L.R.3d 
1210. 

N.Y.—Thibault v. Franzese, 264 N.Y.S.2d 783, 24 
A.D.2d 903. 

25. S.D.—CJ.S. cited in Olson v. Waitman, 221 
N.W.2d 23, 25, 88 S.D. 443. 

Sick, weak, and ipfirm 

La.—Rezza v. Cziffcr, App., 186 So.2d 174. 

30. Mich—Farwell v. Keaton, 240 N.W.2d 217, 395 
Mich. 281. 

33. La.—Lee v. Peerless Ins. Co., 183 So.2d 328, 248 
La. 982. 

§ 63(107). Effect of Undertaking to 
Aid or Care for Anoth¬ 
er 
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36. Ala.—Feazell v. Campbell, 358 So.2d 1017. 

40. U.S.—Sneider v. Hyatt Corp,, D.C.Ga., 390 
F.Supp. 976. 

Cal.—Brockett v. Kitchen Boyd Motor Co., 70 Cal. 
Rptr. 136, 264 C.A.2d 69. 

Wash.—Brown v. MacPherson’s, Inc., 545 P.2d 13, 86 
Wash.2d 293.' 

Doctrine recogni^ 

U.S.—^Roberson v. U.S., C.A.Ariz., 382 F.2d 714. 

44. Wash.—Brown v. MacPherson’s, Inc., 545 P.2d 
13, 86 Wash.2d 293. 


^ The Good Samaritan doctrine applies 
where one person undertakes to render 
services to another person who claims 
such service caused him to suffer 
physical harm, or where one person 
undertakes to render services to a sec¬ 
ond person and a third person claims 
that such service caused him to suffer 
physical harm."^^*^ 

45.5. U.S.—Roberson v. U.S.. C.A.Ariz., 382 F.2d 
714. 

In order for a case to fall under 
coverage of the two-person facet of the 
doctrine it must be shown that the 
purpose of the actor was to render a 
direct service to the person who was 
harmed or to a person of that class."^^-'® 

45.10. U.S.—Roberson v. U.S., C.A.Ariz., 382 F.2d 
714. 

Legislation has been enacted, under 
the general heading of Good Samaritan 
Statute, relieving the volunteer from 
liability caused by acts constituting or¬ 
dinary negligence.'^^*^ 

45.15. Alaska—Lee v. State, 490 P.2d 1206. 
Assistance not insulated from liability 
Fla.—Botte v. Pomeroy, App. 4 Dist., 438 So.2d 544, 
review den. 450 So.2d 488. 

§ 63(108)* In General 

54. U.S.—Mitchell v. Archibald & Kendall, Inc., C.A. 
Ill., 573 F.2d 429. 

Since the publication of the bound volume Tennessee 
has abandoned any case holding that the classification as 
invitee or licensee is determinative of the duty of care 
owed. 

Tenn.—Hudson v. Gaitan, 675 S.W.2d 699. 

§ 63(109). Public Duty 
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56. Neb.—Nared v. School Dist. of Omaha in Doug¬ 
las County, 215 N.W.2d 115, 191 Neb. 376. 

N.J.~C:aroff v. Liberty Lumber Co., 369 A.2d 983, 146 
NJ.Super. 353. 

Vt.—CJ,S. cited in Cameron v. Abatiell, 241 A.2d 310, 
314, 127 Vt. 111. 

57. Conn.—CJ jS. cited in Haffey v. Lemieux, 224 
A.2d 551, 554, 154 Conn. 185, 21 A.L.R.3d 1091. 

Ky.—Bowers v. Schenley Distillers, Inc., 469 S.W.2d 
565. 

Postman 

Fla.—Berkowitz v. Riviana Foods, Inc., App., 363 So.2d 
808. 

Mass.—Sirk v. Plante, 211 N.E2d 341, 349 Mass. 770. 
Neb.—Schwartz v. Selvage, 277 N.W.2d 681, 203 Neb. 
158. 

58. N.J.—Caroff v. Liberty Lumber Co., 369 A.2d 
983, 146 NJ.$uper. 353. 

60. N.J.-C.J.S. dted in Walsh v. Madison Park 
Properties, Limited, 245 A.2d 512, 515, 102 N.J. 
Super. 134. 

Building inspector 

(1) Okl.—Henryetta Const Co. v. Hams, 408 P.2d 
522, 28 A.L.R.2d 876. 

61. N.Y.—McGee v. Adams Paper & Twine Co., 271 
N.Y.S.2d 698, 26 A.D.2d 186, affd. 223 N.E.2d 
289, 20 N.Y.2d 921, 286 N.Y.S.2d 274. 

§ 63(110). --Firemen 

63, Cal.—CJjS. dted in Walters v. Sloan, 142 Cal. 
Rptr. 152, 154, 571 P.2d 609, 20 C.3d 199. 


NEGLIGENCE §63(110) 
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Scott V. E. L, Yeager Const. Co., 91 Cal.Rptr. 
232, 12 C.A.3d 1190. 

Kan.-CJ.S. dted in Jacks v. Cloughley, 457 P.2d 175, 
178, 203 Kan. 699. 

N.J.—^Walsh V. Madison Park Properties, Limited, 245 
A.2d 512, 102 NJ.Super. 134. 

N.Y.—McCarthy v. Port of New York Authority, 290 
N.Y.S.2d 255, 30 A.D.2d 111. 

Duty of reasonable care in inspecting premises 
extended to fireman 

U.S.—Johnson v. Aetna Cas. & Sur. Co., D.C.Fla., 348 
F.Supp. 627. 
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67. Cal.—Scott V. E. L. Yeager Const. Co., 91 Cal. 
Rptr. 232, 12 C.A.3d 1190. 

Ga.—Abney v. London Iron & Metal Co., Inc., 262 
S.E.2d 505, 152 Ga.App. 238, affd. 267 S.E.2d 214, 
245 Ga. 759. 

Reason for rule 

Cal.—Walters v. Sloan, 142 Cal.Rptr. 152, 571 P,2d 
609, 20 C.3d 199. 

68 . U.S.—Johnson v, Aetna Cas. & Sur. < 20 ., D.C. 
Fla., 339 F.Supp. 1178. 

Ind.—Pallikan v, Mark, 322 N.E.2d 398, 163 Ind.App. 
178. 

70, Fla.—Remedy v. Johnston, App., 193 So.2d 487. 

Wash.—Strong v. Seattle Stevedore Co., 466 P,2d 545, 1 

Wash.App. 898. 

71, Ariz.—Garcia v. City of South Tucson, App., 640 
P.2d 1117, 131 Ariz. 315. 

Cal.—Male v. Willis, 178 CaLRptr. 774, 126 CA.3d 
543—Nelson v. Hall, 3 Dist., 211 Cal.Rptr. 668, 
165 C.A.3d 709, review den. 

Negligence in creating conditions contributing 
to origin of fire 

Fla.—Remedy v. Johnston, App., 193 So.2d 487. 

“Fireman’s rule” 

Cal.—Bay Area Rapid Transit Dist. v. Superior Clourt 
of Alameda County, 170 Cal.Rptr. 390, 113 C.A.3d 
1018. 

Neb.—Uve v. Neumann, 317 N.W.2d 779, 211 Neb. 97. 

Fireman not covered by Structural Work Act 

Ill.—Grant v. Zale Const. Co., 440 N.E.2d 1043, 65 
Ill.Dec. 188, 109 Ill.App.3d 545. 
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72. Cal.—Spargur v. Park, 180 Cal.Rptr. 257, 128 
C.A.3d 469—Krueger v. City of Anaheim, 181 
C^al.Rptr. 631, 130 C.A.3d 166. 

Fla.—Whitten v. Miami-Dade Water and Sewer Au¬ 
thority, App., 357 So.2d 430. 

Md,—Sherman v. Suburban Trust Co., 384 A.2d 76, 
282 Md. 238. 

Neb.—Buchanan v. Prickett & Son, Inc., 279 N,W.2d 
855, 203 Neb. 684. 

Nev.—Steelman v. Lind, 634 P.2d 666, 97 Nev. 425. 

N.J—Ferraro v. Demetrakis, 400 A.2d 1227, 167 N.J. 
Super. 429. 

Intentional misrepresentation 

Cal.—Lipson v. Superior Court of Orange County, 182 
aiRptr. 629, 644 P.2d 822, 31 C.3d 362. 

73, Cal.—Terhdl v. American Com, Associates, 1 
Dist, 218 C^.Rptr. 256, 172 C.A.3d 433. 

Ill.—Horcher v. (iuerin, 236 N.E.2d 576, 94 Ill.App.2d 
244. 

La.—Thompson v. Warehouse Corp. of America, Inc,, 
App., 337 So.2d 572. 

N.J.—Walsh V. Madison Park Properties, Limited, 245 
A.2d 512, 102 NJ.Super. 134, 

N.Y.—McGee v. Adams Paper & Twine (IIo., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 223 N.E.2d 289, 20 
N.Y.2d 921, 286 N.Y.S.Zd 274. 

74. ‘*Firem6n’s rule’* abolished 

Or,—<2hristensen v. Murphy, 678 P.2d 1210, 296 Or. 
610 (overruling Spencer v. B.P. John Furniture 
Corp., 255 Or. 359, 467 P.2d 429). 

75. N.J.—Walsh V. Madison Park Properties, Limited, 
245 A.2d 512, 102 N.J.Super. 134. 
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45. U.S.—U.S. v. Cline. CA.Ariz., 410 F.2d 1337. 
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76. N.Y.—McGee v. Adams Paper & Twine Co., 271 
N.Y.S.2d 698, 26 A.D.2d 186, affd. 223 N.E2d 
289, 20 N.Y.2d 921. 286 N.Y.S.2d 274. 

77. Ill.—Netherton v. Arends, 225 N.E2d 143, 81 
ni.App.2d 391—Horcher v. Guerin, 236 N.E.2d 
576, 94 Ill.App.2d 244. 

Minn.—Armstrong v. Mailand, 284 N.W.2d 343, 11 
A.L.R.4th 583. 

Wash.—Strong v. Seattle Stevedore Co., 466 P.2d 545, 1 
Wash.App. 898. 

Absolute liability 

Minn.—Hannah v. Jensen. 298 N.W.2d 52. 

80. Minn.—^Armstrong v. Mailand, 284 N.W.2d 343, 
II AL.R.4th 583. 

NJ,—^Walsh V. Madison Park Properties, Limited, 245 
A.2d 512, 102 N.J.Super. 134. 

N.Y.—McGee v. Adams Paper & Twine Co., 271 N.Y. 
SOd 698, 26 AD.2d 186, affd. 223 N.E.2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

Wash.—Strong v, Seattle Stevedore Co., 466 P.2d 545, 1 
Wash.App. 898. 

82. N.Y.—McGee v. Adams Paper & Twine Co., 271 
N.Y.S.2d 698. 26 A.D.2d 186, affd. 223 NE2d 
289, 20 N.Y.2d 921, 286 N.Y.S.2d 274—McCar¬ 
thy V. Port of New York Authority, 290 N.Y.S.2d 
255, 30 A.D.2d 111. 

83. NJ.—Walsh V. Madison Park Properties, Limited, 
245 A2d 512, 102 N.J.Super. 134. 

Or.—Stewart v. Jefferson Plywood Co., 469 P.2d 783, 
255 Or. 603. 

84. N.Y.—Lydcn v. Rasa, 331 N.Y.S.2d 982, 39 
A.D.2d 716. 
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87. U.S.—Johnson v. Aetna Cas. & Sur. Co., D.C. 
Fla,, 339 F.Supp. 1178. 

N.Y.—^McGee v. Adams Paper & Twine Co., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 223 N.E2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

88 . Ariz.—Grable v. Varela, App., 564 P.2d 911, 115 
Ariz. 222. 

Cal.—Giorgi v. Pacific Gas & Elec. Co., 72 Cal.Rpitr. 
119. 266 C.A2d 355. 

lU.—Horcher v. Guerin, 236 N.E.2d 576, 94 IILApp.2d 
244—Erickson v. Toledo, P. & W.R.R., 315 N.E.2d 
912, 21 Ili.App.3d 546. 

Va.—CJIA cited in Chesapeake and Ohio Ry, Co. v. 
Crouch, 159 S.E2d 650, 653, 208 Va, 602, cert, 
den. 89 S.Ct. 128, 393 U.S. 845, 21 L.Ed.2d 115. 

Held not liable for negligently causing fire 

lU,—Washingtem v. Atlantic Richfield Co., 361 N.E2d 
282, 5 IlLDec. 143, 66 ni.2d 103. 

N.Y.—McGee v. Adams Paper & Twine Affd. 223 
N.E2d 289, 20 N.Y,2d 921, 286 N.Y.S.2d 274. 

‘Tireinan’s mle” 

Cal.—Hubbard v. Boelt, 169 CalRptr. 706, 620 P.2d 
156, 28 C3d 480. 

HL—Lue^ V. Corsini, 1 Dist, 466 N.E2d 1304, 81 
IU.Dec. 502, 126 m.App.3d 74. 

89. N.Y.—McGee v.'Adams Paper & Twine Co., 271 
N.Y.S.2d 698, 26 A.D.2d 186, affd. 223 N.E.2d 
289, 20 N.Y.2d 921, 286 N.Y.S.2d 274. 

93. Cal.—Malo v. Willis, 178 CaI.Rptr. 774, 126 
C.A3d 543. 

§ 63(111). -Policemen 

1. Conn. — State v, Plummer, Cir.A.D., 241 A.2d 198, 

5 Conn.Cir, 35. 

Ga.—Londem Iron & Metal Co., Inc. v. Abney, 267 
S.E2d 214, 245 (3a. 759. 

La.—Weaver v. O’Banion, App., 359 So.2d 706, writ 
dem, Sup„ 360 So.2d 1349. 

Neb.^—Naied v. School Dist. of Omaha in Douglas 
County, 215 N.W.2d 115, 191 Neb. 376. 

R.L—CJJS. cited in Cook v. Demetrakas, 275 A 2 d 
919, 922, 108 R.I. 397. 


Invitee 

III—Williams v. Wiewd, 344 N.E2d 34, 36 Ill.App.3d 
478. 

Actions within ordinary course of duties 
Fla.—Wilson v. Florida Processing Co., App., 368 So.2d 
609. 
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2. Conn.—State v. Plummer, Cir.A.D., 241 A.2d 198, 

5 Conn.Cir. 35. 

Vt.—C.J.S. dted in Cameron v. Abatiell, 241 A.2d 310, 
312, 127 Vt. 111. 

3. Ariz.—Garcia v. City of South Tucson, App., 640 

P.2d 1117, 131 Ariz. 315. 

N.Y.—Skupeen v. City of New York, 287 N.Y.S.2d 596, 
29 A.D.2d 282. 

Ward v. State, 366 N.Y.S.2d 800, 81 Misc.2d 
583. 

7. Cal.—Walters v. Sloan, 142 CaI.Rptr. 152, 571 P.2d 

609, 20 C.3d 199. 

Fla.—Wilson v. Florida Processing Co., App., 368 So.2d 
609. 

Minn.—Griffiths v. Lovelette Transfer Co., Inc., 313 
N,W,2d 602. 

N.J.—Berko v. Freda, 459 A.2d 663, 93 N.J. 81. 
Fireman’s rule applicable to injury off defend¬ 
ant’s premises 

Ky.—Fletcher v. Illinois Cent. Gulf R. Co., App., 679 
S.W.2d 240. 

Fireman’s rule inapplicable where independent 
act of negligence 

Cal.—Rose v. City of Los Angeles, 2 Dist., 206 Cal. 
Rptr. 49, 159 C.A.3d 883. 

Inherent risk rule limited to landowner/occupi- 
er 

Ill.—Martin v. Chicago Transit Authority, 1 Dist., 471 
N.E2d 544, 84 IllDec. 15, 128 Ill.App.3d 837. 

8 . Cal.—Spargur v. Park, 180 CaI.Rptr. 257, 128 

C.A.3d 469. 

9. Cal.—Malo v. Willis, 178 CaI.Rptr. 774, 126 

C.A.3d 543. 

10. C:al.—Bartholomew v. Klingler Co., 126 CaI.Rptr. 
191, 53 C.A.3d 975. 

Fla.—Hall v. Holton, App., 330 So.2d 81 
N.Y.—Skupeen v. City of New York, 287 N.Y.S.2d 596, 
29 A.D.2d 282. 

11. Cal.—Shaw v. Plunkett, 185 CaI.Rptr. 571, 135 
C.A.3d 756. 

lU—FancU v. Q.S.E. Foods, Inc., 328 N.E2d 538, 60 
IU.2d 552. 

N.Y.—Skupeen v. City of New York, 287 N.Y.S.2d 596, 
29 A.D.2d 282. 

A police officer may not complain of 
willful or wanton misconduct when he 
voluntarily confronts a hazard for 
which he is specifically compensated 
and which is inherent in his occupation 
as a police officer.”’ 

11.5 Fla.—^Rishel v. Eastern Airlines, Inc., App. 3 
Dist, 466 So.2d 1136. 

NJ.—Entwistle v. Draves, 477 A.2d 435, 194 N.J.Su- 
per. 571, affd. 490 A.2d 313, 200 N.J.Super 1. 

Professional rescuer doctrine. The 
**professional rescuer doctrine"* bars 
recovery for those injuries incurred by 
a police officer while performiny tasks 
within the officer's thus it 

must be ascertained whether or not the 
conduct at issue was within those 

11.10. U.S.—^Bonney v. Canadian Nat. Ry. Co., D.C 
Me., 613 F.Supp. 997. 
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11.15 Not police policy to undertake water 
rescues 

U.S.—Bonney v. Canadian Nat. Ry. Co., D.CMe., 613 
F.Supp. 997. 

§ 63(112). In General 

13. U.S.—Strong ‘V. Nebraska Natural Gas Co., D.C. 
Neb., 476 F.Supp. 1170. 

Conn.—Warren v. StanclifF, 251 A.2d 74, 157 Conn. 
216. 

Del.—Disabatino Bros., Inc. v. Baio, 366 A.2d 508. 

Fla.—De luliis v. Hagenbuch, App., 251 So.2d 148. 

Ga.—Tect Const. Co., Inc. v. Frymyer, 246 S.E.2d 334, 
146 Ga.App. 300. 

Ind.—Tyler v. Nolen, 248 N.E.2d 186, 144 Ind.App. 
665. 

Mont.—Suhr v Sears Roebuck & Co., 450 P.2d 87, 152 
Mont 344, 36 A.L.R.3d 602. 

N.J,—CJ.S. quoted in Benedict v. Podwats, 263 A.2d 
486, 490, 109 N.J.Super. 402, affd. 271 A.2d 417, 
57 N.J. 219. 
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15. Cal.—Vestesen v. Maier Brewing Co., 57 Cal. 
Rptr. 114, 249 C.A.2d 163. 

Del.—Vadala v. Anchor Hocking Corp., 346 A.2d 163. 

Fla.—Goodman v. Kendall Gate-Investco., Inc., App., 
395 So.2d 240. 

Md.—Sherman v. Suburban Trust Co., 384 A,2d 76, 
282 Md. 238. 

Mass.—Poirier v. Town of Plymouth, 372 N.E2d 212, 
374 Mass. 206. 

Mich.—Olkowski v. Aetna Cas. & Sur. Co., 220 N.W.2d 
97, 53 Mich.App. 497, affd. 223 N.W.2d 296, 393 
Mich. 758. 

N.J.—Zentz v. Toop, 222 A.2d 290, 92 N.J.Super. 105, 
affd. 234 A.2d 96. 50 N.J. 250. 

Okl.—Davis v. Whitsett, 435 P.2d 592. 

Safe place to work 

(2) Owner not an insurer against unforeseeable acci¬ 
dents. 

N.Y.—Monroe v. City of New York, 414 N.Y.S.2d 718, 
67 A.D.2d 89. 

(3) Other statements. 

Alaska—Parker Drilling Co. v, O’Neill, 674 P.2d 770. 

16. Fla.—Rist v. Northside Center, Inc., App., 210 
So.2d 483. 

S.C.—WUson V. Duke Power Co., 258 S.E.2d 101, 273 
S.C. 610. 

Hidden defect rule 

Mass.—Poirier v. Town of Plymouth, 372 N.E.2d 212, 
374 Mass. 206. 

79, Conditions which are obvious or known to 
employee 

N.Y.—Stichman v. Getz, 321 N.Y.S.2d 453, 36 A.D.2d 
864, affd. 283 N.E2d 766, 30 N.Y.2d 721, 332 
N.Y.S.2d 894. 

Pa.—^Palenscar v. Michael J. Bobb, Inc., 266 A.2d 478, 
439 Pa. 101. 
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18. Ill.—(Chicago & I.M. Ry. Co. v. Pillsbury Mills, 
Inc., 198 N.E.2d 126, 47 Ill.App.2d 373, revd. on 
oth. grds. 208 N.E2d 573. 32 IU.2d 600, 19 A.L. 

R. 3d 921. 

La.—Stoute v. Mobil Oii Corp-, App., 297 So.2d 276, 
writ den.. Sup., 300 So.2d 839. 

Mass.—Poirier v. Town of Plymouth, 372 N.E2d 212, 
374 Mass. 206. 

N.C.—Benton v. W, H. Weaver Comt. Co., 238 S.E.2d 
655, 34 N.CApp. 421, cert. den. Sup., 241 S.E2d 
517, 294 N.C. 182. 

Or.—Wriglesworth v. Doyle, 417 P.2d 999. 

Tex.—Texas Power & Light Co. v. Holder, Civ.App., 
' 385 S.W,2d 873, err. ref. no rev. err., Sup., 393 

S. W,2d 821—^Texas Steel Co. v. Recer, Civ.App., 
508 S.W.2d 889, err. ref. no rev. err. 

19. Tex.—Texas City Terminal Ry. Co. v. Blaha, 
Civ.App.. 502 S.W.2d 204. 
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21. Ala.—Tice v. Tice, 361 So.2d 1051. 

27. Ind.—^Mullins v. Easton, 376 N.E.2d 1178, 176 
IndApp. 590. 

31. W.Va.—Cowan v. One Hour Valet, Inc., 157 
S.E.2d 843, 151 W.Va. 941, 28 A.L.R.3d 1333. 

34. Ark.—Daniel Const. Co. v. Holden, 585 S.W.2d 6, 
266 Ark. 43. 

35. Tex.—CJfJS. cited in Trio Transport, Inc. v. Hen¬ 
derson, 413 S.W.2d 806, 813, err. ref. no rev. err. 

37. U.S.—Hogge V. U.S., D.C.Va., 354 F.Supp. 429. 
Tex.—Fitzgerald v. Andrade, Civ.App., 402 S.W.2d 
563, err. ref. no rev, err. 
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42. NJ.—CJ,S. dted in Bdiedict v. Podwats, 263 
A.2d 486, 490, 109 NJ.Super. 402, affd. 271 A.2d 
417, 57 NJ. 219. 

§ 63(113), Contractors, Subcontrac¬ 
tors, and Their Em¬ 
ployees 

page 871 

47. Del.—Vorous v. Cochran, Super., 249 A.2d 746. 
ni—Longnccker v, Illinois Power Co., 381 N.E.2d 709, 

21 ULDec. 382, 64 Ill.App.3d 634. 

Kan.—CJ.S. dted in Hendrix v. Phillips Petroleum 
Co., 453 P,2d 486, 492, 203 Kan. 140. 

Miss.—Jackson Ready-Mix Concrete v. Sexton, 235 
So.2d 267, cert den. 91 S.Ct 174,400 U.S. 916, 27 
L.Ed.2d 155. 

Mo.—Kelly v. Dairy Queen Enterprises, Inc,, App., 581 
S.W.2d 903, 

Neb.—Laaker v. Hartman. 186 N.W;2d 494, 186 Neb. 
774. 

N.Y.—Harris v. Cool, 446 N.Y.S.2d 774, 85 A.D.2d 
921. 

Wis.—Nelson v. L. & L. Press Corp., 223 N.W.2d 607, 
65 Wis.2d 770. 

48. U.S,—Honea v. West Virginia Pulp & Paper Co., 
C.A.S.C, 380 F.2d 704. 

Armstrong v. Chambers and Kennedy, D.C.Tex., 
340 F-Supp. 1220, affd. in part, revd. in part on 
oth. grds., C.A., 499 F.2d 263, reh. den. 512 F.2d 
1061, cert. dism. 96 S.Q. 163, 423 U.S. 886, 46 
L.Ed.2d 118. 

Del.—Vorous v. Cochran, Super., 249 A.2d 746. 

Ind.—Downham v, Wagner, App., 408 N.E.2d 606. 
La.—Manuel v. Jenning Lumber Co., App., 248 So.2d 
908, application den. 252 So.2d 454, 259 U. 757— 
White V. C F Industries, Inc., App. 1 Cir., 411 
So.2d 511, writ den., Sup., 413 So.2d 509. 

N.H.—Lane v. Groetz, 230 A.2d 741, 108 N.H. 173. 
N.J.—Dwyer v. Erie Inv. Co., 350 A.2d 268, 138 NJ. 
Super. 93. 

N.Y.—CardUe v. D’Ambrosia, 420 N.Y.S.2d 732, 72 
A.D.2d 544. 

W.Va.—Ferguson v. R. E. Ball & Co., 173 S.E.2d 83, 
153 W.Va. 882. 

No duty to fiimish safe place to work 

Fla.—Cuyahoga Wrecking Corp. v. Mastres, App., 368 
So.2d 380. 

Performed duty 

Ariz.—^Purett v. Precision Plumbing, Inc., 554 P.2d 655, 
27 Ariz.App. 288. 
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49. U.S.—Market Ins. Co. v. U.S., C.A.Miss.. 415 
F.2d 459. 

Hodge V. U.S., D.CGa., 310 F.Supp. 1090, affd., 
C.A., 424 F.2d 545. 

Ala.r-Veal v. Phillips, 235 So.2d 799, 285 Ala. 655. 
Del.—^Vorous v. Cochran, Super. 249 A.2d 746. 

Miss.—Ingalls Shipbuilding Corp. v. McDougald, 228 
So.2d 365. 

Pa.—Funari v. Valentino, 257 A.2d 259, 435 Pa. 363. 
Addison v. Wcstinghouse Elec, Co., 113 P.LJ. 
527. 


Tex.—El Paso Natural Gas Co. v, Harris, Civ.App., 436 
S.W.2d 408, err. ref. no rev, err. 

Wis.—Nelson v. L. & L. Press Corp., 223 N.W.2d 607, 
65 Wis.2d 770. 

50. Ala.—Crawford Johnson & Co. v. Duffner, 189 
So.2d 474, 279 Ala. 678—Veal v. PhiUips, 235 
So.2d 799. 285 Ala. 655. 

Ind.—^Peny v. Northern Indiana Public Service Co., 
App., 433 N.E.2d 44. 

Ordinary dangers incident to type of work 

(1) Del.—C.J.S. cited in Vorous v. Cochran, Super., 

249 A.2d 746. 

(2) Del.—CJJ5. cited in Vorous v. Cochran, Super., 

249 A.2d 746. 

52. Idaho—CJ.S. dted in Otts v. Brough, 409 P.2d 
95, 99, 90 Idaho 124. 

Duty to subcontractor 

(2) Other statements of duty. 

Ohio—Potts V. David L, Smith Const. Co., 261 N.E.2d 
176, 23 Ohio App.2d 144. 

Subcontractor held not invitee with respect to 
contractor 

Alaska—Correa v. Shephens, 429 P.2d 254. 

Cal.—Elder v. Pacific Tel. & Tel. Co., 136 Cal.Rptr. 
203, 66 C.A.3d 650. 

53. N.C.—Ryder v. Benfield, 258 S.E.2d 849, 43 N.C. 
App. 278. 

Duty to subcontractor 

N.J.—Dwyer v. Erie Inv. Co., 350 A. 2 d 268, 138 N.J. 
Super. 93. 

54. U.S.—Hall V. Moveable Offshore, Inc., C.A.Tex., 
455 F.2d 633, cert. den. 93 S.Ct. 60, 409 U.S. 850, 
34 L.Ed.2d 93. 

Ala.—Southern Minerals Co. v. Barrett, 199 So.2d 87, 
281 Ala. 76. 

Ark.—Daniel Const. Co. v. Holden, 585 S.W.2d 6 , 266 
Ark. 43. 

Cal.—Souza v. Pratico, 54 Cal.Rptr. 159, 245 C.A.2d 
651—Harris v. Chisamore, 85 CaLRptr. 223, 5 
C.A.2d 494. 

Iowa—Giarratano v. Weitz Co,, 147 N.W.2d 824, 259 
Iowa 1292. 

Mich.—Creech v. Consumers Power Co., 229 N.W.2d 
358, 59 Mich.App. 167. 

N.C.—Cowan v. Laughridge Const. Co., 291 S,E.2d 
287, 57 N.CApp. 321. 

Ohio—Moore v. Denune & Pipic, Inc,, 269 N.E.2d 599, 
26 Ohio St.2d 125. 

Tex.—W. R. Grimshaw Co. v. ZoUer, Civ.App., 396 
S.W.2d 477, err. ref. no rev. err.—Fitzgerald v. 
Andrade, Civ.App., 402 S.W.2d 563, err. ref. no 
rev. err. 

Wash.—Thoroe v. Boeing Co., 490 P.2d 448, 5 Wash.2d 
706. 

Duties of contractor 

Tex.—Pence Const. Corp. v. Watson, 470 S.W.2d 637. 

(4) Tex.—Pence Const. Corp. v. Watson, 470 S.W.2d 

637. 

( 6 ) Other statements. 

U.S.—Iwaniuk v. Bethlehem Steel Corp., C.A.Ind., 402 
F.2d 309. 

Coyne v, Marquette Cement Mfg. Co., D.CJPa, 
254 F.Supp. 380. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Minn.—Lommen v. Adolphson & Peterson Const Co., 
168 N.W.Zd 673, 283 Minn. 451. 

Miss.—Ingalk Shipbuilding Corp. v. McDougald, 228 
So.2d 365. 

N.C—Mancss v. Fowler-Jones Const. Co., 179 S.E.2d 
816, 10 N.CApp. 592, cert. den. 180 S.E.2d 610, 
278 N.C 522. 

Tex.—Fitzgerald v. Andrade, Qv.App., 402 S.W.2d 
563, err. ref. no rev. err. 

General contractor is not insurer, etc. 

(2) Other matters. 

Ohio—^Moorc v. Denune & Pipic, Inc., 269 N.E.2d 599, 
26 Ohio St.2d 125, 
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55. Ariz.—^Purett v. Precision Plumbing, Inc., 554 
P.2d 655, 27 Ariz-App. 288. 

Ga.-^. M. Beeson Co. v. Knowles, 256 S.E.2d 44, 149 
Ga,App. 732. 

Iowa—Mundy v. Warren, 268 N.W.2d 213. 

Ohio—St. Julian v. Owens-Illinois, InCr 394 N.E2d 
359, 59 Ohio Misc. 66 . 

56. S.C.—^Edward’s of Byrnes Downs v. Charleston 
Sheet Metal Co., 172 S.E.2d 120, 253 S.C 537. 

57. U.S.—Coyne v. Marquette Cement Mfg. Co., D.C. 
Pa., 254 F.Supp. 380. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

Inspection by insurance company 
N.H.—Corson v. Liberty Mut. Ins. Co., 265 A.2d 315, 
110 N.H. 210. 

59. Tex.—Hopkins v. Texas Power & Light Co., CSv. 
App., 514 S.W.2d 143. 

60. Mont.—French v. Abercrombie, 480 P.2d 187, 
156 Mont 356. 

61. U.S.—Coyne v. Marquette Cement Mfg. Co., D.C. 
Pa., 254 F.Supp. 380. 

Kan.—CJ jS. quoted in Hendrix v. Phillips Petroleum 
Co., 453 P. 2 d 486, 494, 203 Kan. 140. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Mo.—Koirtyohann v. Washington Plumbing & Heating 
Co., 471 S.W.2d 217. App. after remand 494 
S.W.2d 665. 

N.C.—Hobson Const. Co. v. Holiday Inns, Inc., 188 
S.E.2d 617, 14 N.C-App. 475, cert. den. 190 S.E.2d 
465, 281 N.C. 621. 
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62. No duty to warn of mere possibility of 
peril 

(2) Other matters. 

U.S.—Colletti v. Crown Cork & Seal Co., C.A.Mo., 362 
F.2d 458. 

§ 63(114). -Employees of Inde¬ 

pendent Contractors 

64. U.S.—Kalopodes v. Federal Reserve Bank of 
Richmond, C.A.Va., 367 F.2d 47, 24 A.L.R,3d 
380—Kelley v. General Telephone Co. of South¬ 
west, C.A.Tex., 485 F.2d 1315, reh. den. 486 F.2d 
1403, two cases—^Ruhs v. Pacific Power & Light 

C. A.Wyo., 671 F.2d 1268. 

Magill V. Wcstinghouse Elec. Corp., D.C.Pa., 327 
F.Supp. 1097, affd. in part remd. in part, C.A. 464 
F.2d 294—Frasca v. Prudential-Grace Lines, Inc., 

D. C.Md., 394 ESupp. 1092. 

Fla.—Waterman v. Graham, App,, 228 So.2d 925. 

Ill.—^Longnecker v. Illinois Power Co., 381 N.E.2d 709, 
21 ni.Dec. 382, 64 Ill.App.3d 634. 

Iowa—Orecnwell v. Meredith Cbrp., 189 N.W,2d 901. 
La.—Simoneaux v. Copolymer Rubber & Chemical 
Corp., App., 189 So.2d 745. 

Mo.—Enloe v, Pittsburgh Plate Glass Co., 427 S.W.2d 
519. 

Mont—^Hackley v. Waldorf-Hoemer Paper Products 
Co., 425 P.2d 712, 1'49 Mont 286. 

N.J.—Zentz v. Toop, 222 A.2d 290, 92 N.J.Supcr. 105, 
affd. 234 A.2d 96, 50 N.J. 250—Gallas v. PubUc 
Service Elec. & Gas Co., 256 A.2d 289, 106 N.J.Su- 
per. 527, affd. in part, revd. in part on oth. grds, 
265 A.2d 377, 56 NJ. 101—Steward v. Esso Stan¬ 
dard Ofl Co., 268 A.2d 529, 111 NJ.Super. 426. 
Tex.—Montez v. Bailey County Elec. Co-op., Civ.App., 
397 S.W.2d 108, err. ref. no rev. err.—Guidry v. 
Neches Butane Products Co., Civ.App., 466 S.W.2d 
389, err. gr. 

Wash.—Marsland v. Bullitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 

W.Va.—Sanders v, Georgia-Pacific Corp., 225 S.E.2d 
218, 159 W.Va. 621. 
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65. U.S.—Texaco, Inc. v, Vaughan, C.A.Tex., 396 
F.2d 663. 

Dorman v. U.S., D.C.N<l3., 268 F.Supp. 249. 

Fla.—Tillery v. Standard Sand & Sillka Co., App., 226 
So.2d 842. 

Miss.—Mississippi Chemical Corp. v. Rogers, 368 So.2d 

220 . 

Mo.—BoUinan v. Kark Rendering Plant, 418 S.W.Zd 
39. 

Pa.—Engkhart v. Fmkelstein, 11 Ldianoa 114. 

Duty to furnish safe place to work 
(I) N.Y.—Rusin v. Jackson Heights Shopping Cen¬ 
ter, Inc.. 261 N.E.2d 635, 27 N.Y.2d 103. 313 N.Y.S.2d 

715. 

(5) Other statements. 

U.S.—Moushey v. U.S. Steel Corp., CA.Pa., 374 F.2d 
561—Honea v. West Virginia Pulp & Paper Co., 
C.A.S.C., 380 F.2d 704. 

Iowa—Thrasher v. Gerken, 309 N.W.2d 488. 

NJ.—Izhaky v. Jamesway Corp., 478 A.2d 416, 195 
NJ.Super. 103 

N.M.—Harmon v. Atlantic Richfield Co., App., 623 
P.2d 1015, 95 N.M. 501. 

Pa.—Ceknder v. Allegheny County Sanitary Authority, 
222 A.2d 461, 208 Pa.Super. 390. 

W.Va.—Sanders v. Georgia-Pacific Corp., 225 S.E.2d 
218, 159 W.Va. 621. 

Duty not delegable 

NJ.—Piro V. Public Service Elec. & Gas Co., 247 A.2d 
678, 103 N.J.Super. 456, affd. 247 A.2d 667, 53 
NJ. 7. 

Factors considered 

NJ.—Steward v. Esso Standard Oil Co., 268 A.2d 529, 
111 NJSuper. 426. 

Landowner ordinarily immune from liability 

Cal.—Widman v. Rossmoor Sanitation, Inc., 97 Cal. 
Rptr. 52, 19 CA.3d 734. 

No greater standard of care than for other 
invitees 

Mo.—Lott V. Anheuser-Busch, Inc., App., 481 S.W.2d 
517. 

Duty to fhmish safe equipment for work 

La .— Stoute v. Mobil Oil Corp., App., 297 So.2d 276, 
writ den.. Sup., 300 So.2d 839. 

Landowner not liable 

Ind.—Smith v. P. & B. Corp., 386 N.E.2d 1232, 179 
Ind.App. 693. 

66. U.S.—Honea v. West Virginia Pulp &. Paper Co,, 
C.AS.C., 380 F.2d 704—Market Ins. Co. v. U.S., 
OA-Miss., 415 F.2d 459. 

Hodge V. U.S., D.CGa., 310 F.Supp. 1090, affd., 
C.A., 424 F.2d 545. 

Ala.—Crawfiod Johnson & Co. v. Duffner, 189 So.2d 
474, 279 Ak. 678. 

Iowa—Grcenwell v. Meredith Corp., 189 N.W.2d 901. 

Mass.—Findlay v. Rubin Glass & Mirror Co., 213 
N.E.2d 858, 350 Mass. 169. 

Mich.—^McCord v. U.S. Gypsiim Co., App., 145 
N.W.2d 841, 5 Mich-App. 126-Dobbek v. Herman 
Gundlach, Inc, 164 N.W.2d 685, 13 MichApp. 
549. 

Miss.—Ingalls Shipbuilding Corp. v. McDougald, 228 
So.2d 365. 

Tex.—Humphreys v. Texas Power & Light Co., Civ. 
App., 427 S.W.2d 324, err. ref. no rev. err. 

Same duty as to o?m employee 

U.S.—^Barrett v. Foster Grant Co., CAN.H., 450 FJd 
1146—Kukuruza v. General Elec. Co., CA.Mass., 
510 F.2d 1208. 

Mass.—^Lawler v. General Elec. Co., 294 N.E2d 535, 1 
Mass.App. 220. 

Duty not excused by general warning given to 
contractor 

U.S.—^MagUl V. Westinghouse Elec. Corp., D.C.Pa-, 327 
F.Supp. 1097, affd- in part remd. in part, C.A., 464 
F.2d 294. 


Actual or constructive knowledge not shown 

U.S.—Powers v. Bethlehem Steel Corp., D.CMass., 343 
F.Supp. 17, affd., C.A., 477 F.2d 643, reh. den. 483 
F.2d 963, cert. den. 94 S.O. 160, 414 U.S. 856, 38 
L.Ed.2d 106. 
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67. Fla.—Tillery v. Standard Sand & Silica Co., App., 
226 So.2d 842. 

Wash.—Thorpe v. Boeing Co., 490 P.2d 448, 5 Wash. 
App. 706. 

68. Mass.—Levy v. H. E. Fletcher Co., 252 N.E.2d 
219, 356 Mass. 728. 

Tex.—Humphreys v. Texas Power & Light Co., Civ. 
App., 427 S.W.2d 324, err. ref. no rev. err.—Gui¬ 
dry v. Neches Butane Products Cb., Civ.App., 466 
S.W.2d 389, err. gr.—Dees v. El Paso Products 
Co., Civ.App., 471 S.W.2d 630, err. ref. no rev. err. 

69. Tex.—Humphreys v. Texas Power & Light Co., 
Civ.App., 427 S.W.2d 324, err. ref no rev. err.— 
Guidry v. Neches Butane Products Co., Civ.App., 
466 S.W.2d 389, err. gr. 

70. Tex.—Humphreys v. Texas Power & Light Co., 
Civ.App., 427 S-W.2d 324, err. ref no rev. err. 

72. Mass.—^Findlay v. Rubin Glass & Mirror Co., 213 
N.E2d 858, 350 Mass. 169. 

73. Ala.—Hughes v. Hughes, 367 So.2d 1384. 

La.—^Stoute v. Mobil Oil Corp., App., 297 So.2d 276, 
writ den., Sup., 3(X) So.2d 839. 

Ohio—Brill v. Goodyear Tire & Rubber Co., 475 
N.E.2d 1307, 16 Ohio App.3d 307, 16 O.B.R. 338. 

74. Ind.—Walters v. Kellam and Foley, 172 Ind.App. 
207, 360 N.E.2d 199. 

75. Tenn.—Dempster Bros., Inc. v. Duncan, 452 
S.W.2d 902, 61 Tenn.App. 88. 

§ 63(115). Deliverymen and Haulers 
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76. Fla.—Gomez v. Lowell Dunn Co., App., 221 
So.2d 800. 

Ga.—Dawson v. American Heritage Life Ins. Co., 173 
S.E.2d 424, 121 Ga.App. 266—Narjoe Timber & 
Supply Co. v. Hanson, 211 S.E,2d 380, 133 Ga. 
App. 506. 

III.—Lavery v, Ridgeway House, Inc., 254 N.E.2d 117, 
117 IlI.App.2d 176. 

Mo.—C«f.S. cited in Davidson v. International Shoe 
Co„ 427 S.W.2d 421, 423. 

Neb.—Collins v. Herman Nut & Supply Co., 240 
N.W.2d 32, 195 Neb. 665. 
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81. Mass.—^Thomas v. Tom’s Food World, Inc., 226 
N.E2d i88, 352 Mass. 449. 

Tex.—Freitas v. Twin City Fisherman’s Co-op. Ass’n, 
Civ.App., 430 S.W.2d 579, err. ref no rev. err., 
app. adfter remand 452 S.W.2d 931, err. ref no rev. 
err. 

83. Tex.—Olshan Demolishing Co. v. Burleson, Civ. 
App., 452 S.W.2d 742. 

Outside bounds of invitation 

(5) Other instances. 

Tenn.—Bivin v. Southern Oil Service, Inc., 394 S.W.2d 
141, 54 Tenn.App. 678. 

§ 63(117). General Rules 
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94. U.S.—Golden v. U.S., D.CPa., 282 F.Supp. 364. 

lowar—Hanson v. Town & Country Shopping Center, 

Inc., 144 N.W.2d 87a 259 Iowa 541 

La,—^Afeman v. Insurance Co. of North America, App., 
307 So.2d 399. 

Minn.—Berry v. Haertd, 170 N.W.2d 558, 284 Minn. 
400. 

Utah—Stevens v. Salt Lake County, 478 P.2d 496, 25 
Utah 2d 168—Black v. Nelson, 532 P.2d 212. 

95. Ind.—Meadowlark Farms, Inc, v. Warken, 376 
N.E.2d 122, 176 Ind,App. 437. 


N.Y.—Rochette v. Town of Newburgh, 449 N.Y.S.2d 
1013, 88 A.D.2d 614. 

R.I.—Dodge V. Parish of Church of Transfiguration, 
259 A.2d 843, 106 R.I. 341 

Tenn.—Bivin v. Southern Oil Service, Inc., 394 S.W.2d 
141, 54 Tenn.App. 678. 

Wash.—Ciminski v. Finn Corp., Inc,, 537 P.2d 850, 13 
Wash.App. 815, 85 A.L.R.3d 991. 

Limited area 

Kan.—^Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147. 

(2) Other statements. 

D.C.—Quigley’s Pharmacy, Inc. v. Beebe, App., 261 
A.2d 242. 

Matters considered 

Ill.—O’Brien v. Colonial Village, Inc., 255 N.E.2d 205, 
119 Ill.App.2d 105. 

Ingress and egress 

(4) No duty owed where property not normal means 

of ingress or egress. 

III.—Brunsfeld v. Mineola Hotel and Restaurant, Inc., 
456 N.E.2d 361, 74 Ill.Dec. 859, 119 Ill.App.3d 
337. 
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97. U.S.—Texaco, Inc. v. Vaughan, C.A.Tex., 396 
F.2d 663. 

Ross v. Moak, D.C.La., 388 F.Supp. 461. 

D.C.—^Thomas v. Potomac Elec. Power Co., D.C., 266 
5'.Supp. 687. 

Fla,—Miami Coin-O-Wash, Inc. v. McGough, App., 
195 So.2d 227, 23 A.L.R.3d 1242. 

Ga.—Ekbash v. Whitley, 151 S.E.2d 196, 114 Ga.App. 
294. 

La.—Bersuder v. Employers Liability Assur. Corp., 
App., 210 So.2d 525. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

Minn.—Tonne v. Becker Grain & Lumber Co., 139 
N.W.2d 797, 273 Minn. 73. 

Miss.—Colson v. Sims, 180 So.2d 327, 254 Miss. 99, 
app. after remand 198 So.2d 225, app. after remand 
220 So.2d 345—First Nat. Bank of Vicksburg v, 
Cutrer, 214 So.2d 465. 

N.Y.—Vale v. Yawarski, 357 N.Y.S.2d 791, 78 Misc.2d 
522. 

N.C.—Hedrick v. Tigniere, 147 S.E.2d 550, 267 N.C. 
62—Wegner v. Delly-Land Delicatessen, Inc., 153 
S.E.2d 804, 270 N.C 62. 

Mitchell V. K.W.D.S., Inc., 216 S.E2d 408, 26 
N.C.App. 409, cert den. 217 S.E2d 665, 288 N.C. 
242. 

Ohic^Holdshoe v. Whincry, 222 N.E.2d 435, 8 Ohio 
App.2d 305, affd. 237 N.E2d 127, 14 Ohio St.2d 
134. 

Okl.—Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Pa.—Payne v. Wheeler, 215 A.2d 316, 207 Pa.Super. 
25—Regelski v. F. W. Woolworth Co. of Pa., 225 
A.2d 561, 423 Pa. 534—Kerwood v. Rolling Hill 
Corp., 225 A.2d 918, 424 Pa. 59. 

Tenn.—Dawson v. Sears, Rodjuck & Co., 394 S.W,2d 
877, 217 Tenn. 72. 

Wash,—Phelps v. Wescott, 410 P.2d 611, 68 Wash.2d 

11 . 

Sidewalk 

Ind.—Poe V. Tate, 315 N.E.2d 392, 161 Ind.App. 212. 

Same duties as owed by carrier to passengers 

Ill.—^Haynes v. Chicago Transit Authority, 376 N.E.2d 
680, 17 Ill.Dec. 534, 59 IU.App.3d 997. 
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98. Md.—Tie Bar, Inc. v. Shartzer, 241 A.2d 582, 249 

' Md. 711. 

Ohio—Starte v. Morris. 329 N.E2d 85, 42 Ohio St.2d 
307, 71 0.0.2d 294, cert. den. 96 S.a. 774, 423 
U.S. 1049. 46 L.Ed.2d 637. 

Pa.—O’Neil! v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affd. 219 A.2d 682, 421 Pa. 413. 
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99. Fla.—Miami Coin-O-Wash, Inc. v. McGough, 
App., 195 So.2d 227, 23 A.L.R.3d 1242. 

Ill.—Laukkanen v. Jewel Tea Co., 222 N.E.2d 584,' 78 
Ill.App.2d 153—Halpin v. Pekin Thrifty Drug Co., 
223 N.E.2d 708, 79 Ill.App.2d 153. 

Ky.—Adkins v. Ashland Supermarkets, Inc., App., 569 

S.W.2d 698. 

La.—Walters v. Sears, Roebuck & Co., App., 196 So.2d 
563, writ. ref. 199 So,2d 182, 250 La. 746. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590—Carlson v. Rand, 146 N.W.2d 190, 275 
Minn. 272. 

Mass.—Marra v. Botta Corp., 254 N.E.2d 418, 356 
Mass. 569. 

Minn.—Tonne v. Becker Grain & Lumber Co., 139 
N.W.2d 797, 273 Minn. 73. 

Missj—F. W. Woolworth Co v. Stokes, 191 So.2d 
411—Stanley v. Morgan v. Lindsey, Inc., 203 So.2d 
473—First Nat. Bank of Vicksburg v. Cutrer, 214 
So.2d 465. 

1. U.S.—Early v. John A. Cooper Co., D.C.Ark., 304 

F.Supp. 906, affd., C.A., 435 F.2d 342. 

Mo.—Sprague v. Riley, App., 427 S.W.2d 263. 

N.C.—Dawson v, Carolina Power & Light Co., 144 
S.E.2d 831, 265 N.C. 691. 

Pa,—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affd. 219 A.2d 682. 421 Pa. 413. 

Various statutes have limited the lia¬ 
bility of property owners with respect 
to the recreational uses to which such 
properties are put 

I. 5. Purpose 

U.S.—Fisher v. U. S., D.C.Mont., 534 F.Supp. 514. 
Liability limited with respect to nonpaying pub¬ 
lic invitees 

Mich.—Estate of Matthews by Matthews v. City of 
Detroit, 367 N.W.2d 440, 141 Mich.App. 712. 

Applicability of act construed 

Del—Gibson v. Keith, 492 A.2d 241. 

"Recreational purposes” construed 

Wis.—Quesenberry v. Milwaukee County, 317 N.W.2d 
468, 106 Wis.2d 685. 

2. Ariz.—Hicks v. Superstition Mountain Post No. 

9399, Veterans of Foreign Wars of U.S., 601 P,2d 
281, 123 Ariz. 518. 

§ 63(118). Protection From Acts of 
Other Persons 
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inia.—CJJS. black letter summary quoted in Johnson v. 
Hatoura, 239 So.2d 22, 24, 45 A.L.R.3d 1418. 

6. Ga,—Shockley v. Zayre of Atlanta, Inc., 165 S.E.2d 

179. 118 Ga,App. 672. 

La.—^Anderson v. Clements, App., 284 So.2d 341. 

Pa.—^Moran v. Valley Forge Drive-In Theater, Inc., 246 
A.2d 875, 431 Pa. 432. 

7. La.—^Freeman v. Bell, App., 366 So.2d 197, writ 

den., Sup., 369 So.2d 151. 

8 . Ohio—Howard v. Rogers, 249 N.E.2d 804, 19 Ohio 

St.2d 42. 

Pa.—^Moran v. Valley Forge Drive-In Theater, Inc., 246 
A.2d 875, 431 Pa. 432. 

S.D.—Nicholas v. Tri-State Fair and Sales Ass’n, 148 
N.W.2d 183, 82 S.D. 450. 

Utah—Pagan v. Thrift City, Inc., 460 P.2d 832, 23 Utah 
2d 207. 

9. m.—^Maytnier v. Rush, 225 N.E.2d 83, 80 Ill. 

App.2d 336. 

Pa.—Moran v. Valley Forge Drive-In Theater, Inc., 246 
A.2d 875, 431 Pa, 432. 

Utah—Pagan v. Thrift Qty, Inc., 460 P.2d 832, 23 Utah 
2d 207. 

10. Ga.—Shockley v. Zayre of Atlanta, Inc., 165 
S,E.2d 179, 118 Ga.App. 672. 

II. Ga.—Shockley v. Z^ayre of Atlanta, Inc., 165 
S.E.2d 179, 118 Ga.App. 672. 


12. Ga.—Shockley v. Zayre of Atlanta, Inc., 165 
S.E2d 179, 118 Ga.App. 672. 

La.—Wetta v. Evensky, App., 250 So.2d 123. 

Ohio—Holdshoe v. Whinery, 222 N.E.2d 435, 8 Ohio 
App.2d 305, affd. 237 N.E.2d 127, 14 Ohio St.2d 
134—Howard v. Rogers. 249 N.E2d 804, 19 Ohio 
St.2d 42. 

Pa.—Moran v. Valley Forge Drive-In Theater, Inc., 246 
A.2d 875, 431 Pa. 432. 

14. Ga.—Slaughter v. Slaughter. 177 S.E2d 119, 122 
Ga.App. 374. 
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15. Cal.—Blakley v. State, 167 Cal.Rptr. 1, 108 
C.A.3d 971. 

Ga.—CJ,S. dted in Shockley v. Zayre of Atlanta, Inc., 
165 S.E.2d 179, 182, 118 Ga.App. 672. 

Ill—O’Brien v. Colonial Village, Inc., 255 N.E.2d 205, 
119 Ill.App.2d 105. 

Miss,—Harkins v. City-of Carthage, 284 So.2d 530. 

Anticipation of negligence of patrons 

La.—Wetta v. Evensky, App., 250 So.2d 123. 
Foreseeability other than by prior similar inci¬ 
dents 

Cal.—Isaacs v. Huntington Memorial Hosp., 211 Cal. 
Rptr. 356, 695 P.2d 653. 38 C.3d 112 (disapproving 
Wingard v. Safeway Stores, Inc., 123 Cal.App.3d 
37, 176 Cal.Rptr. 320; Anaya v. Turk, 151 Cal. 
App.3d 1092, 199 Cal.Rptr. 187; Riley v. Marcus, 
125 Cal.App-3d 103, 177 CalRptr. 827; Jamison v. • 
Mark C Bloome Co., 112 Cal.App.3d 570, 169 
Cal.Rptr. 399; Totten v. More Oakland Residential 
Housing, Inc., 63 Cal.App.3d 538, 134 Cal.Rptr. 
29; Rogers v. Jones, 56 Cal.App.3d 346, 128 Cal. 
Rptr. 404; Jubert v, Shalom Realty, 135 Cal. 
App.3d Supp. 1, 185 Cal.Rptr. 641.) 

17. Ga.—Shockley v. Ziayre of Atlanta, Inc., 165 
S.E.2d 179, 118 Ga.App. 672. 

§ 63(119). In General 

18, U.S.—Sharp v. J. C. Penney Co., C.A.Tenn., 361 
F.2d 722. 

Wainwright v. Thomas, D.C.S.C,, 250 F.Supp. 
963—Trowell v. U. S., D.CFla., 526 F.Supp. 1009. 

Ala,—Foodtown Stores, Inc. v. Patterson, 213 So.2d 
211, 282 Ala. 477. 

Colo.—Millers Super Markets v. Hobart, App., 482 
P.2d 413. 

Ga.—Fender v. Colonial Stores, Inc., 225 S.E.2d 691, 
138 Ga.App. 31. 

Ill.—Longnecker v. Illinois Power Co., 381 N.E.2d 709, 
21 IllDec. 382, 64 IllApp.3d 634—Mock v. Sears, 
Roebuck and Co., 427 N.E.2d 872, 56 HlDec. 540, 
101 IllAop.3d 103. ‘ 

Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101. 

La.—Dykes v. Champagne, App., 200 So.2d 921— 
Aguillard v. Home Ins. Co., App., 203 So.2d 746, 
application den. 205 So.2d 440, 251 La, 672—Bou- 
bede v. Casualty Reciprocal Exchange, App., 209 
So.2d 82. 

Md.—Cast, Inc. v. Kitchner, 234 A.2d 127, 247 Md. 
677. 

Link V. Hutzlcr Bros. Co., 335 A.2d 192, 25 
Md.App. 586. 

Mass.—^Jaillet v. Godfiied Home Bakeries, Inc., 236 
N.E.2d 924, 354 Mass. 267. 

Mich.—Socha v. Passino, 306 N,W.2d 316, 105 Mich. 
App. 445. 

Mo.—Trabue v. Fields, App., 433 S.W.2d 48. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840—Lund v. Mangelson, 158 N.W.2d 
223, 183 Neb. 99. 

N.C.—^Morgan v. Great Atlantic & Pac. Tea Co., 145 
S.E2d 877, 266 N.C 221—Smithson v. W. T. 
Grant Co., 153 S.E.2d 68, 269 N.C 575. 

Gaskill V. Great Atlantic & Pac. Tea Co., 171 
S.E.2d 95. 6 N.CApp. 690. 

Pa.—Crotty v. Reading Industries, Inc., 345 A.2d 259, 
237 Pa-Super. 1. 


NEGLIGENCE §63(121) 
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Tenn.—CJ,S. cited in Dawson v. Sears, Roebuck & 
Co., 394 S.W.2d 877, 880, 217 Tenn. 72. 

Tex.—Rosas v. Buddies Food Store, 518 S.W,2d 534. 

Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W.2d 417, err. ref. no rev. err. 

W.Va.—Kesner v. Trenton, 216 S.E.2d 880, 158 W.Va. 
997, 86 A.L.R.3d 1009. 

One entering store to make payment, etc. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 

Store visitor held invitee or licensee 

N.M.—Mozert v. Noeding, 415 P.2d 364, 76 N.M. 396. 
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19. Fla.—Smith v. Montgomery Ward & Co., App., 
232 So.2d 195. 

21. N.C.—Quinn v. P & Q Supermarket, Inc., 171 
S.E.2d 70, 6 N.C.App. 696. 

22. S.D.—Montz v. C & R Transfer Co., 266 N.W.2d 
568. 

23. Ind.—Swanson v. Shroat, 345 N.E2d 872, 169 
Ind-App. 80. 
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A child accompanying its mother on 
a shopping errand has been held to be 
an invitee.^’*^ 

29.5. Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 
785, 50 A.L.R.3d 1202. 

§ 63(120). Scope or Extent of Invi¬ 
tation 

37. U.S.—Montgomery Ward & Co. v. Steele, C.A. 
Mo., 352 F.2d 822. 

Cal.—^Romeo v. Jumbo Market, 56 Cal.Rptr. 26, 247 
C.A.2d 817. 

Fla.—Winn-Dixie Stores, Inc. v. Holmes, App,, 190 
So.2d 19. 

La.—Aguillard v. Home Ins. Co., App., 203 So.2d 746, 
application den. 205 So.2d 4^, 251 La. 672—^Hay 
V. Sears, Roebuck & Co., App., 224 So.2d 496. 

N.C.—Lanier v. Roses Stores, Inc., 163 S.E2d 416, 2 
N.C.App. 501—Gaskill v. Great Atlantic & Pac. 
Tea Co., 171 S.E.2d 95, 6 N.C.App. 690. 

Okl—Safeway Stores, Inc. v. Keef, 416 P.2d 892. 

Or.—Bryant v. Sherm’s Thunderbird Market, 522 P.2d 
1383, 268 Or. 591. 

R.I.—Blume v. Shepard Co.. 278 A.2d 848, 108 R.L 
683. 
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40. Ga,—Huddle House, Inc. v. Burke, 211 S.E2d 
903, 133 Ga.App. 643. 

42. Fla.—IRE Florida Income Partners,’Ltd. v. Scott, 
App., 381 So.2d 1114. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840. 

N.C—Samuel v. Simmons, 273 S.E.2d 761, 50 N.C. 
App. 406. 

§ 63(121). Liability for Injuries in 
General 
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45. Ga.—C.JJS. dted in Colonial Stores, Inc. v. Don¬ 
ovan, 154 S.E.2d 659, 661, 115 Ga.App. 330. 

NJ.—^Krackomberger v. Vornado, Inc., 291 A.2d 842, 
119 NJ-Super. 380. 

Delegation of duty 

Or.—Bryant v. Sherm’s Thunderbird Market, 522 P.2d 
1383. 268 Or. 591. 

46. U.S.—Sears, Roebuck & Co. v. Baricdoll, C.A. 
Mirni., 353 F.2d 101—^Harvey v. Great Atlantic & 
Pac. Tea Co., C.A.Miss., 388 F.2d 123. 

Nuckolcs V. F. W. Woolworth Co.. D.C.Va., 248 
F.Supp. 164, revd. on oth. grds., CA., 372 F.2d 
286. 
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§63(121) NEGLIGENCE 

Paoe 8B8 


should be so obvious that a due regard for the safety 
of children would suggest to a man of ordinary pru¬ 
dence the necessity of taking precautions for their 
protection.^ 

Combined attractions. The existence of more 
than one attraction to children may emphasize the 
duty to exercise proper care to guard them from in- 
jury.'* 

Proximity to attraction. It has been held that one 
who maintains on his premises or in a public place a 
dangerous instrumentality which is not in itself at¬ 
tractive but is placed in such immediate proximity to 
an attractive, but not dangerous, situation or con¬ 
dition as to form with it an attractive and dangerous 
whole is liable for injuries to a child thus attracted 
to the danger.5 


§ 29(5). - Actual Attraction of Child In¬ 

jured 

Liability may not be Imposed under the attractive 
nuisance doctrine unless the condition or appliance which 
caused the injury had actually attracted the child into 
danger. 

In order that liability may be imposed under the 
attractive nuisance doctrine it is necessary that the 
condition or appliance which caused the injury 
should have actually attracted the child into dan¬ 
ger,^ and hence the doctrine is not applicable where 
the injured child went into the dangerous situation 
for some other reason.*^ However, in some juris¬ 
dictions the courts have declined to follow the 
rule,s and, as considered supra § 28, the modern 
tendency, at least in some jurisdictions, is to render 


Pa. —^Rapczynski v. W. T. Cowan. 
Inc.. 10 A.2d 810. 138 Pa.Super. 
392—Zellman v. City of Philadel¬ 
phia, 17 Pa.Dist. & Co. 493. 

Tenn.—Ray v. Hutchison, 68 S.W.2d 
948. 17 Tenn.App. 477. 

Tex.—Holt V. Fuller Cotton Oil Co.. 
Civ.App., 175 S.W.2d 272. error re¬ 
fused—Mayes v. West Texas Utili¬ 
ties Co., Civ.App., 148 S.W.2d 950, 
error dismissed, judgment correct 
—Texas Power & Light Co. v. Burt. 
‘ Civ.App.. 104 S.W.2d 941. error re¬ 
fused—Texas Public Service Co. v. 
Laughead. Civ.App., 73 S.W.2d 925, 
error refused—Garner v. Harris 
County Houston Ship Channel Nav. 
Dist., Civ.App., 69 S.W.2d 425. 

45 C.J. p 766 note 70. 

Attractive nuisance need not he 
painted in gaudy colors, but must ap¬ 
peal to natural propensity of children 
to play.—Quisenberry v. Gulf Pro¬ 
duction Co., Civ.App., 63 S.W.2d 248. 
affirmed Gulf Production Co. v. Qui- 
senberry, 97 S.W.2d 166, 128 Tex. 347. 
Protection of children by guardians 
“The proper owner has the right to 
expect that the natural guardians of 
children who are too young to un¬ 
derstand and avoid ordinary dangers 
will keep such children away from 
them, or not allow the children to 
encounter them unless properly ac¬ 
companied."—Ray V. Hutchison, 68 
S.W.2d 948, 955, 17 Tenn.App. 477, 
quoted in McCay v. Du Pont Rayon 
Co., 96 S.W.2d 177, 183, 50 Tenn.App. 
157. 

3. U.S.—^Martin v. Latex Const. Co., 
D.C.La.. '50 F.Supp. 424. 

Cal.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 68, 118 Cal.App. 344, 
rehearing denied 6 P.2d 297, 118 
Cal.App. 344—Morse v. Douglas, 
290 P. 465, 107 Cal.App. 196. 

Ky.—Jones v. L. & N. R. Co., 179 
S.W.2d 874. 297 Ky. 197 , 152 A.L.R. 
1259. 

La.—Marquette y, Cangelosi, App., 
148 So. 88. 


Tenn.—Anderson v. Peters, 124 S.W. 

2d 717. 22 Tenn.App. 563. 

Tex.—Garner v. Harris County Hous¬ 
ton Ship Channel Nav. Dist., Civ. 
App., 69 S.W.2d 425. 

Wash,—Deffiand v. Spokane Portland 
Cement Co., 176 P.2d .311, 26 Wash. 
2d 891. 

45 C.J. p 766 note 71. 

IjaudowELer must have actual or 
implied knowledge of attractiveness 
or of actual resort by children to al¬ 
legedly attractive premises or object 
thereon before being treated as hav¬ 
ing to anticipate children's presence, 
and hence having to exercise reason¬ 
able care.—Empire Dist. Electric Co. 
V. Harris, C.C.A.Mo., 82 F.2d 48. 

If place or appliance cannot be said 
to possess a quality calculated to at¬ 
tract children generally, it must be 
shown that to defendant’s knowledge 
the injured child or others were in 
habit of using it in order to establish 
defendant’s negligence under attrac¬ 
tive nuisance doctrine.—Hedgepath v. 
City of Durham, 28 S.E.2d 503, 223 N. 
C. 822. 

4. Tex.—Johnson v. Atlas Supply 
Co., Civ.App., 183 S.W. 31. 

45 C.J. p 766 note 72. 

5. Ark.—Corpus Juris quoted in 
Arkansas Power & Light Co. v. 
Kilpatrick, 49 S.W.2d 353, 354, 185 
Ark. 678. 

Ill.—Harrison v. City of Chicago, 31 
N.E.2d 359, 308 Ill.App. 263—Cicero 
State Bank v. Dolese & Shepard 
Co., 18 N.E.2d 674, 298 Ill.App. 290 
—O’Donnell v. City of Chicago, 6 
N.E.2d 449, 289 Ill.App. 41. 

4*5 C.J. p '766 note 73. 

Pigeons nesting in cupola which 
also contained high voltage wires 
could be considered a condition at¬ 
tractive and alluring to young chil¬ 
dren, in determining whether at¬ 
tractive nuisance doctrine was ap¬ 
plicable to death of thirteen-year- 
old boy who entered cupola to catch 
pigeons.—^Deffiand v. Spokane Port¬ 


land Cement Co., 176 P.2d 311, S'6 
Wash.2d 891. 

6. Ariz.— Corpus Juris cited in Salt 
River Valley Water Users’ Ass'n 
v. Compton. 8 P.2d 249, 254, 39 Ariz. 
491, motion denied 11 P.2d 839, 40 
Ariz. 282. 

S.D.—Morris v. City of Britton, 279 
N.W, 531. 66 S.D. 121, 

45 C.J. p 767 note 75. 

7. Ariz.—Salt River Valley Watef 
Users’ Ass’n v. Compton, 8 P.2d 
249, 39 Ariz. 491, motion denied 11 
P.2d 839, 40 Ariz. 282. 

Colo.—Esquibel v. City and County 
of Denver, 151 P.2d 757, 112 Colo. 
646. 

Ky.—Jones v. L. & N. R. Co., 179 S. 
W.2d 874, 297 Ky. 197, 152 A.L.R. 
1259. 

Pa.—Parncutt v. Connecting Ry. Co., 
20 Pa.Dist. & Co. 368. 

S.C.—Hancock v. Aiken Mills, 185 S. 

E. 188. 180 S.C. 93. 

Tex.—Ohler v. Trinity Portland Ce¬ 
ment Co.. Civ.App.. 181 S.W.2d 120. 
45 C.J. p 767 note 76, 

Bird’s nest on pole of transmission 
line 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Compton, 11 P.2d 839, 
40 Ariz. 282—Salt River Valley 
Water Users’ Ass’n v. Green, 8 P. 
’2d 255, 39 Ariz. 508. 

Hunting frogs 

Ill.—Matijevich v. Dolese & Shepard 
Co., 261 Ill.App. 498. 

8. Ark.—Standard Oil Co. of Louisi¬ 
ana V. Dumas, 38 S.W.2d 17, 183 
Ark. 616. 

Authorities reviewed 
Wyo.—^Afton Electric Co. v. Harrison, 
54 P.2d 540, 545, 49 Wyo. 367. 
Injury by same specimen as well as 
species 

Where plaintiff, an eight-year old 
boy, and other boys entered defend¬ 
ant’s junk yard from street at place 
where boards were missing to play 
and to obtain automobile cloth for 
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58.5. Substantial risk of injury not implicit in 
furnishing shopping carts to patrons 

NJ.—Znoski v. Shop-Rite Supermarkets, Inc., 300 
A.2d 164, 122 N.J.Super. 243, 94 A.L.R.3d 434. 

§ 63(122). Condition of Premises; 

Warning of Danger 

59, U.S.—Sears, Roebuck & Co. v. Barkdoll, C.A. 
Minn., 353 F.2d 101—Humphries v. McCrory- 
McLellan Stores Corp., C.A.S.C., 358 F.2d 901— 
Sharp V. J, C. Penney Co., C.A.Tenn., 361 F.2d 
722—^Joye v. Great Atlantic & Pac. Tea Co., 
C.A.S.C., 405 F.2d 464. 

Wainwright v. Thomas, D.C.S.C., 250 F.Supp. 
963—Barkdoll v. Sears, Roebuck & Co., D.C. 
Minn., 238 F.Supp. 213, revd. on oth. grds., C.A., 
353 F.2d 101. 

Ala.—Foodtown Stores, Inc. v. Patterson, 213 So.2d 
211, 282 Ala. 477. 

Ariz.—Safeway Stores, Inc. v. Cone, 406 P.2d 869, 2 
Ariz-App. 151—Yuma Furniture Co. v. Rehwinkel, 
448 P.2d 420. 8 Ariz.App. 576. 

Conn.—Frankovitch v. Burton, 440 A.2d 254, 185 
Conn. 14. 

D.C.—Seganish v. District of Columbia Safeway Stores, 
Inc., C.A., 406 F.2d 653, 123 U.S.App.D.C. 117. 

Napier v. Safeway Stores, Inc., App., 215 A.2d 
479. 

Fla.—Parce v. Flotsam, Inc., App., 182 So.2d 440— 
Maas Bros., Inc. v. Bishop. App., 204 So.2d 16— 
Maury v. City Stores Co., App., 214 So.2d 776 
Stores, Inc. v. Miller, App., 220 So.2d 680—^Rot- 
bart V. Jordan Marsh Co., App., 305 So.2d 255. 

Ga.—Scoggins v. Campbellton Plaza Corp., 150 S.E.2d 
179, 114 Ga.App. 23—Simpson v. Dotson, 210 
S.E.2d 240, 133 Ga.App. 120. 

Ill.—Carter v. Montgomery Ward & Co., 212 N.E.2d 
115, 65 Ill.App.2d 151—Saviola v. Sears, Roebuck 
& Co., 232 N.E.2d 4, 88 IU.App.2d 13—Koehler v. 
Great Atlantic & Pac. Tea Co., 232 N.E.2d 780, 90 
Ill.App.2d 458—McKinney v. High-Low Foods 
Inc., 244 N.E.2d 394, 104 IU.App.2d 21—Genaust 
V. Illinois Power Co., 320 N.E.2d 412, 23 Ill. 
App.3d 1023, affd. 343 N,E.2d 465, 62 I11.2d 456, 
82 A.L.R.3d 205. 

Ind.—Kroger Co. v. Ward, 267 N.E.2d 189, 148 Ind. 
App. 399. 

Iowa—C J.S. cited in Meader v. Paetz Grocery Co,, 147 
N.W.2d 211, 215, 259 Iowa 1101. 

Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 
83—Elrod v. Walls, Inc., 473 P.2d 12, 205 Kan. 
808—^Fisher v. Sears, Roebuck & Co., 485 P.2d 
1309, 207 Kan. 493. 

Ky.—Hannin v. Driver, 394 S.W.2d 750. 

La.—Louis v. J. C. Penney Co., App., 246 So.2d 294— 
Clalmari v. Winn Dixie of Louisiana, Inc., App., 
300 So.2d 653. 

Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Md.—Lloyd V. Bowles, 273 A.2d 193, 260 Md, 568. 

Mich.—^Honorl v. J. L. Hudson Co., 160 N.W.2d 513, 
10 Mich.App. 623. 

Minn.—Kiaka v. S. S. Kresge Co., 141 N.W.2d 129, 273 
Minn. 278. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 

Mo.—^Trabue v. Fields, App., 433 S.W.2d 48. 

Neb.—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381. 

NJ.—Stewart v. 104 Wallace Street, Inc., 432 A.2d 881, 
87 NJ. 146. 

N.C.—^Morgan v. Great Atlantic & Pac. Tea Co., 145 
S.E.2d 877, 266 N.C. 221. 

Redding v. F. W. Woolworth Co., 176 S.E.2d 
383, 9 N.C.App. 406, app. after remand 187 S.E.2d 
445, 14 N.CApp. 12. 

Ohio—Debie v. Cochran Pharmacy-Berwick, Inc., 227 
N.E.2d 603, 11 Ohio St.2d 38. 

Okl.—Reed v. First Nat Bank of Wagoner, 405 P.2d 
10—J^ C. Penney Co, v. Hoover, 414 P.2d 293. 

Pa.—Borsa v. Great Atlantic & Pac. Tea Co., 215 A,2d 
289, 207 Pa.Super. 63—Harclerode v. G. C. Mur¬ 
phy Co., 217 A.2d 778, 207 Pa.Super. 400. 


S.C.—Wimberly v. Winn-Dixie Greenville, Inc., 165 
S.E.2d 627, 252 S.C. 117—Pennington v. Zayre 
Corp., 165 S.E.2d 695, 252 S.C. 176. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W,2d 532, err. ref. no rev. err.—H. E. Butt 
Grocery Co. v. Quick, Civ.App., 396 S.W.2d 541— 
Scott V. T.G. & Y. Stores, Civ.App., 433 S.W.2d 
790, err. ref. no rev. err. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A,2d 796, 
128 Vt. 389. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash.2d 446. 

“Triyial” or “mininial’* defects and hazards 

U.S.—Ryan v. F. W. Woolworth Co.. D.C. Ohio, 289 
F.Supp. 940. 

Lack of reasonable care not shown 

Ala.—Winn-Dixie Store No. 1501 v. Brown, Civ.App., 
394 So.2d 49. 
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60. U.S.—Derr v. Safeway Stores, Inc,, C.A.Kan, 404 
F.2d 634. 

Fla.—Partelow v. Edgar, App., 219 So.2d 72. 

Ill.—Genaust v. Illinois Power Co., 320 N.E.2d 412, 23 
Ill.App.3d 1023, affd. 343 N.E.2d 465, 62 I11.2d 
456, 82 A.L.R.3d 205. 

Kan.—Fisher v. Sears, Roebuck & Co., 485 P.2d 1309, 
207 Kan. 493. 

La.—Callais v. Furniture Showrooms, Inc., App., 213 
So.2d 537—Chauvin v. U.S. Fidelity & Guaranty 
Co., App., 223 So.2d 441, application den. 226 
So.2d 921, 254 La. 790. 

N.C.—Colclough V. Great Atlantic & Pac. Tea Co., 163 
S.E.2d 418, 2 N.CApp. 504—Quinn v. P & Q 
Supermarket, Inc., 171 S.E.2d 70, 6 N.C.App. 696 
—Hull V. Winn-Dixie Greenville, Inc., App., 175 
S.E.2d 607, 9 N.CApp. 234. 

Okl.—Safeway Stores, Inc. v. Kecf, 416 P.2d 892. 
Standard same whether business conducted in¬ 
doors or outdoors 

Minn.—Wolvert v. Gustafson, 146 N.W.2d 172, 275 
Minn. 239. 

Repeated warnings not required 

Mo.—O’Dell V. Cook’s Market, Inc., App., 432 S.W.2d 
382. 
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61. Ga.—Patterson v. Thomas, 163 S.E.2d 331, 118 
Ga.App. 326. 

La.—CJ.S. quoted in Patty v. Brookshire Grocery Co., 
389 So.2d 421, 423. 

Aguillard v. Home Ins. Co., App., 203 So.2d 
746, appUcation dep. 205 So.2d 440, 251 U. 672. 

Mo.—O’Dell V. Cook’s Market, Inc., App., 432 S.W.2d 
382—Trabue v. Fields, App., 433 S.W.2d 48. 

N.C—Farmer v. Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538. 

Okl.—^J. C. Penney Co. v. Barrientez, 411 P.2d 841. 

Duty to assume children ignored known dangers 

Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

62. Ariz.—Rhodes v. El Rancho Markets, 418 P.2d 
613, 4 Ariz.App. 183, app. after remand 454 P.2d 
1016, 9 Ariz.App. 574. 

Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Md.—Gast, Inc, v. Kitchner, 234 A.2d 127, 247 Md. 
677. 

63. Md.—Lloyd v. Bowles, 273 A.2d 193, 260 Md. 
568. 

N.C—^Lanier v. Roses Stores, Inc., 163 S.E.2d 416, 2 
N.C.App. 501—^Farmer v. Wellons Village Shop¬ 
ping Center Drug Corp., 173 S.E.2d 64, 7 N.C. 
App. 538. 

64. Fla.—Belflower v. Risher, App., 206 So.2d 256, 
app. after remand 1%1 So.2d 702. 

Mo.—O’Dell V. Cook’s Maricet, Inc., App., 432 S.W.2d 
382—McClure v. Koch, App., 433 S.W.2d 589. 
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§ 63(123). Nature of Hazard or Dan¬ 
ger 

66. Miss.—F. W. Woolworth Co. v. Stokes, 191 So.2d 
411. 

67. Ky.—arens v. McHale, 453 S.W.2d 754. 

La.—Berglund v. F. W. Woolworth Co.. App., 236 
So.2d 266. 

Exposure to unreasonable risk 

Kan.—Fisher v. Sears, Roebuck & Co., 485 P.2d 1309, 
207 Kan. 493. 

68. D.C.—^Johnson v. Safeway Stores, Inc., App., 265 
A.2d 596. 

Neb.—Lund v. Mangelson, 158 N.W.2d 223, 183 Neb. 
99. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
SW.2d 562, err. ref. no rev, err. 
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69. U.S.—Derr v. Safeway Stores, Inc., C.A.Kan., 404 
F.2d 634 

Fla.—Partelow v. Edgar, App., 219 So.2d 72. 

Kan.—Fisher v. Sears, Roebuck & Co., 485 P.2d 1309, 
207 Kan. 493. 

La.—Ckxjuille v. Expressway Bowling, Inc., App., 183 
So.2d 347, writ ref. 185 So.2d 220, 249 La. 112— 
Jones V. W. T. Grant Co, App., 187 So.2d 470. 

Md.—Tie Bar, Inc. v. Shartzer, 241 A.2d 582, 249 Md. 
711. 

Mo.—O’Dell V. Cook’s Market. Inc., App., 432 S.W.2d 
382. 

N.C.—Quinn v. P & Q Supermarket, Inc., 171 S.E.2d 
70, 6 N.C.App. 696—Gaskill v. Great Atlantic & 
Pac. Tea Co., 171 S.E.2d 95, 6 N.C.App. 690. 

70. Kan.—Fisher v. Sears, Roebuck & Co., 485 P.2d 
1309, 207 Kan. 493. 

Tex.—Briones v. Levine’s Dept. Store, Inc., Qv.App., 
435 S.W.2d 876, affd., Sup., 446 S.W.2d 7. 

71. Ga.—McKnight v. Guffin, 162 S.E.2d 743, 118 
Ga.App. 168. 

Mo.—O’Dell V. Cook’s Market, Inc., App., 432 S.W.2d 
382—McClure v. Koch, App., 433 S.W.2d 589. 

72. U.S.—Sharp v. J. C. Penney Cto., C.A.Tenn., 361 
F.2d 722. 

Iowa—Forsberg v. M. L. Parker Co., 139 N.W.2d 315, 
258 Iowa 513. 

Kan.—Fisher v. Sears, Roebuck & Ck)., 485 P.2d 1309, 
207 Kan. 493. 

Md.—Tie Bar, Inc. v. Shartzer, 241 A.2d 582, 249 Md. 
711. 

Minn.—Jensen v. Allied Cent. Stores, Inc., 167 N.W.2d 
739, 283 Minn. 332. 

N.M.—Perry v. Ck)lor Tile of N.M., App., 464 P.2d 562, 
81 N.M. 143. 

Conditions commonly incident to business 

(2) Mass.—^Thacker v. Blair’s Foodland, Inc., 241 

N.E.2d 922, 354 Mass. 774. 

(3) Other statements. 

Md.—Cook V. Peoples Drug Stores, Inc., 223 A.2d 607, 
244 Md. 693. 

Snow and ice 

Mich.—Gossman v. Lambrecht, 221 N.W.2d 424, 54 
Mich.App. 641. 

73. Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 
211, 259 Iowa 1101. 

Tex.—^Medallion Stores, Inc. v. Eidt, Qv.App., 405 
S.W.2d 417, err. ref. no rev. err. 
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75. Or.—^Pribble v. Safeway Stores, Inc., 437 P.2d 
745, 249 Or. 184. 

76. Mo.—Bohler v. National Food Stores, Inc., 425 
S.W.2d 956. 

77. La.—King v. Investment Equities, Inc., App., 264 
So,2d 297. 

Mo.—^Bohler v. National Food Stores, Inc., 425 S.W.2d 
956. 

N.M.—Perry v. Color Tile of N.M., App., 464 P.2d 562, 
81 N.M. 143. 
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Tex—Hodge v. C^uik-Pik Icehouse, Civ.App., 445 
S.W.2d 266. 

78. N.C.—Farmer v. Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538. 

§ 63(124). Knowledge of Defect or 
Danger; Inspection 

79. U.S.—Safeway Stores, Inc. v. Lucas, C.A.Colo., 
410 F.2d 603. 

Ark.—Moore v. Willis, 426 S.W 2d 372, 244 Ark. 614. 

Colo.—Miller v. Crown Mart, Inc., 425 P.2d 690, 162 
Colo. 281. 

Fla.—Winn-Dixie Stores, Inc. v. Miller, App., 220 
So.2d 680. 

La.—(2allais v. Furniture Showrooms, Inc., App., 213 
So.2d 537. 

Mo.—Ward v. Temple Stephens Co., 418 S.W.2d 935, 
Trabue v. Fields, App., 433 S W.2d 48. 

Neb,—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381. 

N.J.—Wollerman v. Grand Union Stores Inc., 221 A.2d 
513, 47 N.J. 426. 

N.Y.—Cameron v. H. C. Bohack Co.. 280 N.Y.S.2d 
483, 27 A.D.2d 362. 

N.C.—Farn«r v. Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538. 

Tex.—Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W.2d 417, err. rrf. no rev, err. 
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80. Notice to storekeeper not required 

N.Y.-^Lederer v. Samuel Broadway Food Corp, 304 

N.Y.S.2d 611, 33 A.D.2d 553. 

81. Mich,—Serinto v. Borman Food Stores, 158 
N.W.2d 485, 380 Mich. 637. 

Mo.—Ward v. Temf^e Stephens Co., 418 S.W.2d 935. 

82. Ariz.—Safeway Stores, Inc. v. C:one, 406 P.2d 869, 

2 Ariz App. 151. 

Cal.—Nevarez v. Thriftimart, Inc., 87 Cal.Rptr. 50, 7 
C.A.3d 799. 

D.C.—Howard v. Safeway Stories, Inc., App., 263 A 2d 
656—Johnson v. Safeway Stores, Inc., App., 265 
A,2d 596. 

III.—Lytle V. Jewel Tea Co., 210 N.E2d 813, 62 Ill. 
App.2d 409. 

La.—Ldfton v. Travelers Ins. Co., App., 208 So.2d 739, 
writ ref. 211 So.2d 327, 252 La. 457, 

S.C.—Wimberly v. Winn-Dixie Greenville, Inc., 162 
S.E2d 627, 252 S.C. 117. 

Tex.—H. E Butt Grocery Co. v. Quick, Civ.App., 396 
S.W.2d 541—^Hodge v, Quick-Pik Icehouse, Civ. 
Ai^., 445 S.W.2d 266—Soto v. Biel Grocery Co., 
Civ.App., 462 S.W,2d 89. 

Condition caused by customer 

(I) La^—Hay v. Sears, Rodnick & Co., App,, 224 

Sow2d 496. 

83. Ala.—May-Bat, Inc. v. Deese, 206 So.2d 590, 281 
Ala. 579. 

Cola-^hutt V. Kaufinan’s, Inc., 438 P.2d 501, 165 
Cdo. 175. 

Fla.—Mariowe v. Food Fair Stores of Florida, Inc., 
Ak>., 2?4 So.2d 490. 

Ga.—Boatright v. Rich’s, Inc., 173 S.E2d 232, 121 
Ga.App. 121. 

IlL—Saviola v. Sears, Roebuck & CJo., 232 N.E.2d 4, 88 
m.App.2d 13. 

Ind.—Kro^ Co. v. Ward. 267 N.E2d 189, 148 Ind. 
App. 399, 

La<—Phillips V, Katz & Besthoff, Inc., App., 225 So.2d 

120 , 

Md.—Lloyd v. Bowles, 273 A.2d 193, 260 Md. 568. 

Ma8s.--itichardson v. Star Market Co„ 253 N.E2d 866, 

356 Mass. 731. 

Mich.—Serinto v. Borman Food Stores, 158 N.W.2d 
485, 380 h£dh. 637. 

Honorl v. J. L. Hudson Co., 160 N.W.2d 513, 10 
Micb.App. 623. 

Mo.—Trabue v. Fields, App., 433 S.W.2d 48. 

OkL—Sooner Foods, Inc. v, Eggleston, 412 P.2d 621— 
Harper v. Levuie^s Inc., 435 P.2d 127. 


Tex,—H. E. Butt Grocery Co. v. Russell, Civ.App., 391 
S.W.2d 571, err. ref. no rev. err.—Soto v. Biel 
Grocery Co., Civ.App., 462 S.W.2d 89. 

Utah—Howard v. Auerbach Co-, 437 P.2d 895, 20 Utah 
2d 355. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash.2d 446. 
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84. Ga.—CJ.S. cited in Sharpton v. Great Atlantic & 
Pac. Tea Co., 145 S.E.2d 101, 103, 112 Ga.App. 
283. 

La.—Land v. Winn-Dixie Louisiana, Inc., App., 230 
So.2d 383, writ ref. 233 So.2d 252. 255 U. 815. 

Okl.—C. Penney Co. v. Barrientez, 411 P.2d 841, 

Tex.—Goodson v. Southland (2orp,, Civ.App., 454 
S.W.2d 823, err. ref. no rev. err. 

85. Greater duty than customer 

Anz —Heth v. Del Webb’s Highway Inn, 429 P.2d 442, 
102 Ariz. 330. 

Yuma Furniture Co. v. Rehwinkel, 448 P.2d 420, 

8 Ariz. App. 576. 

86. N.J,—Wollerman v. Grand Union Stor^, Inc., 
221 A.2d 513, 47 NJ. 426. 

Okl.—^J. C Penney Co. v. Barrientez, 411 P.2d 841. 

87. Anz,—Gee v. Salcido, 408 P.2d 42, 2 Ariz.App. 
280. 

D.C.—Seganish v. Distnct of Columbia Safeway Stores, 
Inc., C.A., 406 R2d 653, 132 U.S.App.D.C. 117. 

Ga.—Colonial Stores, Inc. v. Turner, 160 S.E.2d 672, 
117 Ga.App. 331. 

La.—Chauvin v. U.S. Fidelity & Guaranty Co., App., 
223 So.2d 441, application den. 226 So.2d 921, 254 
La. 790—Frederic v. Winn-Dixie Louisiana, Inc., 
App., 227 So.2d 387, wnt ref. 227 So.2d 598, 254 
La. 866. 

N.C.—Bray v. Great Atlantic Sc Pac. Tea Co., 165 
S.E.2d 346, 3 N.C.App. 547. 

Duty to police and inspect aisles 

La.—Lang v. Winn-Dixie Louisiana, Inc., App., 230 
So.2d 383, writ ref. 233 So.2d 252, 255 U. 815. 

88. Ga.—Boatright v. Rich’s, Inc., 173 S.E.2d 232, 
121 Ga.App. 121. 

§ 63(125). Acts of Other Persons 
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89. Leu—Stewart v. Gibson Products <2o. of Natchi¬ 
toches Parish Louisiana, Inc., App., 300 So.2d 870. 

90. lU.—MueUer v. Kaiser, 219 N.E.2d 768, 74 III. 
App.2d 364. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 

No duty to patrol 

Ga.—eiiott V. Burkhalter, 327 S,E.2d 858, 173 Ga. 
App. 749. 

FaOure to provide supervision held not negli¬ 
gence 

Ky.—Rommel v. Louisville Shopping Center, Inc., 436 
S.W,2d 529, , 

Motor vehicle crashing store front 

Ga.—Eckerd-Walton, Inc. v. Adams, 190 S.E.2d 490, 
126 Ga.App. 210. 

91. No duty to rescue 

C2al.—Cohen v. Southland Corp., App. 4 Dist., 203 
CaI.Rptr. 572, 157 C.A.3d 130. 

92. D.C.—Safeway Stores, Inc. v. Morgan, App., 253 
A.2d 452. 

La.—Lofton v. Travelers Ins. Co., App., 208 So.2d 739, 
writ ref. 211 So.2d 327, 252 La. 457—Low6 v. 
Thermal Supply of Shreveport, Inc., App., 242 
So.2d 351—Stewart v. Gibson Products Co. of 
Natchitoches Parish Louisiana, Inc., App., 300 
So.2d 870. 

Minn.—Mourning v. Intcrlachcn Country Qub, 158 
N.W.2d 244, 280 Minn. 94. 

Criminal activity 

Cal.—Totten v. More Oakland Residential Housing, 
Inc., 134 CaLRptr. 29, 63 CA«3d 538. 
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94. D.C.—Seganish v. District of Columbia Safeway 
Stores, Inc., C.A., 406 F.2d 653, 132 U.S.App. 
D.C 117. 

1, Ky.—Palmer v. F. W, Woolworth <2o., 451 S.W.2d 

850. 

§ 63(126). Bars and Taverns 
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2. Fla.—Carter v. Parker, App., 183 So.2d 3. 

Duty to procure medical attention 

N.M.—Baca v. Baca, 472 P.2d 997, 81 N.M. 734. 

4. Fla.—(barter v. Parker, App., 183 So.2d 3—Sparks 

v. Ober, App., 192 So.2d 81. 

Ill.—Golden v. Joseph, 239 N.E.2d 284, 96 Ill.App.2d 
363 —Welch v. Paulson’s Enterprises, Inc., 254 
N.E.2d 274, 188 Ill.App.2d 183. 

La.—Dillman v. Nobles, App., 351 So.2d 210. 

Mich.—De Villez v. Schifano, 178 N.W.2d 147, 23 
Mich.App. 72. 

Minn.—MettUng v. Mulligan, 225 N.W.2d 825, 303 
Minn. 8 

Neb,—Nownes v. HiUside Lounge, Inc., 137 N.W.2d 
361, 179 Neb: 157. 

N.Y—Bizzell v. N.E.F.S. Rest, Inc., 275 N.Y.S.2d 858, 
27 A.D.2d 554. 

De Gelorm v. Pelc, 275 N.Y.S.2d 446, 52 
Misc.2d 336. 

Pa.—Bahoric v, St. Lawrence Creation No. 13, 85 
Dauph. 246, affd. 230 A.2d 725, 426 Pa. 90. 

5. Privileged conduct of tavern owner 

Ind.—Yingst v. Pratt, App., 220 N.E.2d 276. 
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8. Ga.—Brown v. locovozzi, 161 S.E2d 385, 117 

Ga.App. 693. 

9, Ariz.—Pierce v. Lopez, 490 P.2d 1182, 16 Ariz. 

App. 54. 

Pa.—Bahoric v. St, Lawrence Creation, No. 13 of Steel- 
ton, Pa., 230 A.2d 725, 426 Pa. 90. 

§ 63(127). -Acts of Other Per¬ 

sons 

12. Cal.—Bartosh v. Banning, 59 (2al.Rptr. 382, 251 
C.A.2d 378. 

Ind.—Glen Park Democratic Club, Inc. v, Kylsa, 213 
N.E.2d 812, 139 Ind.App. 39:?. 

Mass.—Allenby v. M. & C Enterprises, Inc., 322 
N.E.2d 422, 3 Mass-App. 700. 

Mich.—De‘Villez v. Schifano, 178 N.W.2d 147, 23 
Mich.App. 72. 

N.Y.—Stevens v. Kirby, 450 N.Y.S.2d 607, 86 A.D.2d 
391. 

Or.—Rosensteil v. Lisdas, 456 P.2d 61, 253 Or. 625. 
Wash.—Waldron v. Hammond, 428 P.2d 589, 71 
Wash.2d 361—Trotter v- Madison Tavern, 446 P.2d 
320, 74 Wash.2d 704. 

13. Ariz.—^Pierce v. Lopez, 490 P.2d 1182, 16 Ariz. 
App. 54. 

Ind.—Yingst v. Pratt, App., 220 N.E.2d 276. 

Mass.—Carey v. New Yorker v, Worcester, Inc., 245 
N.E2d 420, 355 Mass. 450-Sweenor v. 162 State 
St., Inc., 281 N.E2d 280, 361 Mass. 524. 

Mich.—Gorby v. Yeomans, 144 N.W.2d 837, 4 Mich. 
App. 339—Baker v. Golematis, 169 N.W.2d 521, 
17 Mich.App. 383. 

Wash,—Jones v. Leon, 478 P.2d 778, ^ Wa^.App. 916. 

14. Hazards reasonably perceived held con¬ 
trolling 

Wash.—Jonez v. Leon, 478 P4d 778, 3 WashApp. 916. 

15. Cal.—Bartosh v. Banning, 59 Cal.Rptr. 382, 251 
CA.2d 378. 
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16. Cal.—Bartosh v. Banning, 59 Cal.Rptr. 382, 251 
CA.2d 378. 

Mich.—Manuel Wdtzman, 178 N.W.2d 121, 23 Mich. 

App. 96. 
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18. Ariz.—Pierce v. Lopez, 490 P.2d 1182, 16 Ariz. 
App. 54. 

Cal.—Bartosh v. Banning, 59 Cal.Rptr. 382, 251 C.A.2d 
378. . 

Acts held not reasonably to be anticipated 

(3) Ohio—Lewis v. BendineUi, 270 N.E.2d 375, 26 
Ohio Misc. 189. 

A barkeeper’s duty owed to his pa¬ 
trons to keep the premises reasonably 
safe does not include a duty to accede 
to the demands of an armed robber. 

19.5. Ariz.—Bennett v. Estate of Baker, 557 P.2d 195, 
27 Ariz.App. 596. 

§ 63(128). Garages and Service Sta¬ 
tions 

20, La.—Greek v. Garrard-Milner Chevrdet, Inc., 
App., 243 So.2d 294. 

page 905 

22. Ill—Starkey v. Brown Oil Co., 220 N.E.2d 12, 74 
IU.App.2d 270. 

23. La.—Mitchell v. Aetna Cas. & Sur. Co., App., 284 
So.2d 636. 

24. N.C.—Holland v. Malpass, 147 S.E.2d 234, 266 
N.C. 750. 

Oil and grease 

(2) Other matters. 

S.C.—Orr V. Saylor, 169 S.E.2d 396, 253 S.C. 155. 

26, Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 
526. 

27. Licensee 

La.—Gotreaux v. Travelers Ins. Co., App., 299 So.2d 
466, writ den.. Sup., 302 So.2d 309. 
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29. La.—Payton v. St. John, App., 188 So.2d 647. 
Not “licensee” 

Wash.—Pagarigan v. Phillips Petroleum Co., 552 P.2d 
1065, 16 Wash.App. 34. 

§ 63(129). Parking Lots or Parking 
Garages 

33. D.C.—Becker v. Colonial Parking Inc., C.A., 409 
F.2d 1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 
125. 

Mass.—Fielding v. S. Z. Poll Realty Co., 174 N.E. 178, 
274 Mass. 20. 

Tenn.—Interstate Life & Acc. Co. v. Cox, 396 S.W,2d 
80, 55 Teim.App. 40. 

36. D.C.—Becker v. Colonial Parking, Inc., C.A., 409 
F.2d 1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 
125. 

Held not negligent 

D.C.—Gillot V. Washington Metropolitan Area Transit 
Authority, D.C., 507 F.Supp. 454. 

Fla.—Aaron v. Logro Corp., App., 226 So.2d 8. 

Acts of third persons 

Cal.—^Rogers v. Jones, 128 Cal.Rptr. 404, 56 C.A.3d 
346. « 
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37* Mass.—Fielding v. S. Z. Poli Realty Co., 174 N.E. 
178, 274 Mass. 20. 

Romano v. Massachusetts Port Authority, 330 
N.E.2d 495, 3 Mass.App. 765. 

Term.—Interstate Life & Acc. Co. v; Cox, 396 S.W.2d 
80, 55 Tenn.App. 40. 

Tex.—Carrell v. Williams, Civ.App., 430 S.W.2d 586, 
err. ref. no rev. err. 

38. Maintenance of lane divider held not negli¬ 
gent 

Ga.—Sroadview Plaza, Inc. v. Goodman, App., 158 
S.E2d 258, 116 Ga.App. 738. 


39, Tenn.—Interstate Life & Acc. Co. v, Cox, 396 
S.W.2d 80, 55 Tenn.App. 40. 

Moving vehicles 

D.C.—Becker v. Colonial Parking, Inc., C.A., 409 F.2(l 
1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 125. 

40. D.C.—Becker v. Colonial Parking, Inc., C.A., 409 
F.2d 1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 
125. 

Ill—Sims V. Block, 236 N.E.2d 572, 94 IllApp.2d 215. 

Mass.—Fielding v. S. Z. Poli Realty Co., 174 N.E. 178, 
274 Mass. 20. 

42. Mass.—Fielding v. S. Z. Poli Realty Co., 174 N.E. 
178, 274 Mass 20. 

43. Ga.—Townsend v. Central Park.ng, Inc., 164 
S.E.2d 287, 118 Ga.App. 538. 

44. Tex.—Boss v. Prince’s Drive-Ins, Civ.App., 401 
S.W.2d 140, err. ref, no rev. err. 

§ 63(130). -Parking Facilities of 

Business Establish¬ 
ments or Offices 

47. Iowa—Hanson v. Town & Country Shopping Cen¬ 
ter, Inc., 144 N.W.2d 870, 259 Iowa 542. 

49. Ill.—Coleman v. Chicago Thoroughbred Enter- 
pnses, Inc., 243 N.E.2d 333, 102 IllApp.2d 400. 
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50. Colo.—Kerby v. Flamingo Club, Inc., 532 P.2d 
975, 35 Colo.App. 127. 

Ga.—Associated Distributors, Inc. v. Canup, 154 S.E.2d 
32, 115 Ga.App. 152. 

Ill — Wolter V. Chicago Melrose Park Associates, 386 
N.E.2d 495, 25 IllDec. 224, 68 IllApp.3d 1011. 

La.—Bolin v, National Tea Co., App., 359 So.2d 690, 
writ den., Sup., 362 So.2d 577. 

Minn.—Peterson v. W. T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495. 

Miss.—C.J.S. cited in Stanley v. Morgan & Lindsey, 
Inc., 203 So.2d 473, 475. 

Mo.—McClure v. Koch, App., 433 S.W,2d 589. 

N.C.—Game v. Charles Stores Co., 151 S.E.2d 560, 268 
N.C. 676. 

51. Ga.—Werbin & Tenenbaum, Inc. v. Heard, 173 
S.E.2d 114, 121 Ga.App. 147. 

N.C.—Game v. Charles Stores Co., 151 S.E.2d 560, 268 
N.C. 676. 

52. Mo.—McClure v. Koch, App., 433 S.W.2d 589, 

53. Ill—Wolter v. Chicago Melrose Park Associates, 
386 N.E.2d 495, 25 IllDec. 224, 68 Ill.App.3d 
1011. 

Miss.—CJJS. cited in Stanley v. Morgan & Lindsey, 
Inc., 203 So.2d 473, 476. 

Ohio—Jeswald v. Hurt, 239 N.E.2d 37, 15 Ohio St.2d 
224. ' 

54. Idaho—Neer v. Safeway Stores, Inc., 442 P.2d 
771, 92 Idaho 361. 

Miss.—CJ1.S. cited in Stanley v. Morgan & Lindsey, 
Inc., 203 So.2d 473, 476. 

Mo,—Ecker v. Big Bend Bank, App., 407 S,W.2d 45. 

Ohio—^Jeswald v. Hutt, 239 N.E.2d 37, 15 Ohio St.2d 
224. 

55. Ga.—McKnight v, Guffin, 162 S.E.2d 743, 118 
Ga-App. 168. 
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58. Miss,—C.JJS. cited in Stanley v. Morgan & Lind¬ 
sey, Inc., 203 So.2d 473, 476. 

S.D.—Miller v. Baken Park, Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds. 178 N.W.2d 560, 85 
S.D. 133. 

Owner held not liable 

(3) Other cases. 

Ky.—Ferguson v. J. Bacon and Sons, 406 S.W.2d 851. 

Failure to provide elevated sidewalks not negli¬ 
gence per se 

La.—King v. Investment Equities, Inc., App., 264 So.2d 
297. 
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59. Ill—Anderson v. Davis Development Corp., 241 
N.E.2d 222, 99 IllApp.2d 55. 

Md.—New Highland Recreation, Inc. v. Fries, 229 A.2d 
89, 246 Md. 597. 

60. Ind.—Hammond v. AUegretti, 311 N.E.2d 821, 
262 Ind. 82. 

Owner held not liable 

(3) III—Anderson v. Davis Development Corp., 241 

N.E.2d 222, 99 Ill.App,2d 55—Bakeman v. Sears, Roe¬ 
buck & Co.. 307 N.E.2d 449. 16 IllApp.3d 1065. 

Ind.—Kalicki v. Beacon Bowl, Inc., 238 N.E.2d 673, 
143 Ind.App. 132. 

Mich.—Quinlivan v. Great Atlantic & Pac. Tea Co., 
Inc., 214 N.W.2d 911, 51 Mich.App. 242. 

Mont.—Luebeck v. Safeway Stores, Inc., 446 P.2d 921, 
152 Mont. 88. 

Ohio—Jeswald v. Hutt, 239 N.E.2d 37, 15 Ohio St.2d 
224. 

§ 63(131). Restaurants 
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61. D.C.—Feldt v. Marriott Corp., App., 322 A.2d 
913. 

Iowa—Chevraux v. Nahas, 150 N.W.2d 78, 260 Iowa 
817. 

Tex.—Eastep v. Jack-in-the-Box, Inc., Civ.App., 546 
S.W.2d 116, err. ref. no rev. err. 

63. U.S.—Rennick v. Glasgow Realty, Inc., D.C.Del, 
510 F.Supp. 638. 

Ariz.—Hlavaty v. Song, 491 P.2d 460, 107 Ariz. 606. 

N.Y.—Marks v. Andros Broadway, Inc., 330 N.Y.S.2d 
31, 38 A.D.2d 926, affd. 297 N.E.2d 100, 32 
N.Y.2d 727, 344 N.Y,S.2d 365. 

N.C.—Wegner v. Delly-Land Delicatessen, Inc., 153 
S.E.2d 804, 270 N.C. 62. 

Brady v. Carolina Coach Co., 162 S.E.2d 514, 2 
N.C. App. 174. 

Wash.—Hemmen v. Clark’s Restaurant Enterprises, 434 
P.2d 729, 72 Wash.2d 690. 

Approaches; proprietor’s lack of control 

(3) Other statements. 

Cal—Ross V. Kirby, 59 Cal.Rptr. 601, 251 C.A.2d 267. 

Stairway 

U.S.—Zatina v. Greyhound Lines, Inc., C.A-N.C., 442 
F.2d 238. 

Precautions against danger inherent in actions 
of a crowd 

Cal.—Martin v. Barclay Distributing Co., 91 CalRptr. 
817, 13 C.A.3d 828. 

Sidewalk 

Ind.—Poe V. Tate, 315 N.E.2d 392, 161 Ind.App. 212. 
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64. Fla.—Mai Kai, Inc. v. Colucci, 205 So.2d 291. 

La.—Chauvm v. U.S. Fidelity & Guaranty Co., App., 

223 So.2d 441, application den. 226 So.2d 921, 254 
La. 790. 

N.C.—Brady v. Carolina Coach Co., 162 S.E.2d 514, 2 
N.C.App. 174. ' 

Wash.—Hemmen v. Clark’s Restaurant Enterprises, 434 
P.2d 729, 72 Wash,2d 690. 

65. N.C.—Brady v. Carolina Coach Co., 162 S.E.2d 
514, 2 N.C.App. 174. 

No duty to warn 

(4) Other statements. 

Wash.—Hemmen y. Clark’s Restaurant Enterprises, 434 
P.2d 729, 72 Wash.2d 690. 

66. Ala.—Gulas v. Ratliff, 216 So,2d 278. 283 Ala. 
299. 

Colo.—Middleton v. Lumco, Inc., App., 517 P,2d 483. 

Md.—Bender v. Nalee, Inc., 274 A.2d 85, 261 Md. 82. 

N.C.—Brady v. Carolina Coach Co., 162 S.E.2d 514, 2 
N.C.App. 174. 

No duty to warn 

(4) Ariz.—Hagan v. Sahara Caterers, Inc., 487 P.2d 

9, 15 Ariz.App. 163, 
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75. Patron’s att^pt to break up fi^t 

Or.—Roscnstdl v. Lisdas, 456 P.2d 61, 253 Or. 625. 

It has been held that neither the 
proprietor of a restaurant,^ ^ nor the 
proprietor's employee,^-has any duty 
to comply with an armed robber's de¬ 
mands in order to avoid provoking the 
robber into injuring a patron. 

77.5 Cal.—Vandcrmost v. Alpha Beta Co., 210 Cal. 
Rptr. 613, 164 C.A.3d 771. 

77.10 Cal.—^Vandcrmost v. Alpha Beta Co., 210 Cal. 
Rptr. 613, 164 C.A.3d 771. 

§ 63(132). Toilets and Rest Rooms 

78. Ala.—CJ.S. quoted at loigth in Winn-Dixie, 
Montgomery, Inc. v. Cox, 224 So.2d 908, 912, 284 
Ala. 36Z 
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87. EQling station 

(1) Other statements. 

U.S.—Mayer v. Cities Service Oil Co., D.C.Miss., 258 
F.Supp. 230. 

La.—Payton v. St, John, App., 188 So.2d 647. 

§ 63(133). Miscellaneous Places 

89, Vt.—Garafano v. Neshobe Beach CTlub, Inc., 238 
A.2d 70, 126 Vt. 566. 

Particular places of business or public resort 
within rules 
(4) Other instances. 

Ala-—McAile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463, 

Ark.—Ajkansas Kraft Corp. v. Halbrook, 512 S.W.2d 
544, 256 Ark. 884. 

Ga.—Sttuth V. Bel-Arbor, Inc., 175 S.E.2d 146, 121 
Ga-App. 739-Shepard v. Wilson, 179 S.E2d 550, 
123 GaApp. 74, 

IIL—Avery v. Moews Seed Com Co., 268 N.E2d 561, 

131 IlLApp.2d 842. 

La-—Duncan v. World Wide Health Studios, Inc., App., 
232 So.2d 835. 

Mass.—Thomas v. Goldston, 230 N.E2d 908, 353 
Mass. 747. 

Mum.—Gaston v. Fazendin Const., Inc., 262 N.W.2d 
434. 

NJ.—^Raponotd v, Burnt-Mill Arms Inc., 273 A-2d 
372, 113 NJ.Super. 173. 

N.C—Dawson v. Carolina Power & Light Co., 144 
S.E2d 831, 265 N.C. 691—Hedrick v. Tigniere, 

147 S.E2d 550, 267 N.C. 62. 

Or.—^Bertrand v. Palm Springs & European Health Spa, 
Inc., 480 P.2d 424, 257 Or. 532. 

Washv—Dickinson v. Tesia, 467 P.2d 356, 2 Wash.App. 
262. 

Zoo 

Colo.—Hail V. Cheyenne Mountain Museum and Zoo¬ 
logical Soc., App., 492 P.2d 894. 

93. La.r—Wcrling v. Garrard-Milncr Chevrolet, Inc., 
App., 208 So.2d 428, writ ref. 210 So.2d 55, 252 
La. 175. 

Wash.—^Hampton v. Lynch Motor Co., 495 P.2d 345, 6 
Wash-App, 644. 

94. Ariz.—First Nat. Bank of Ariz. v. Otis Elevator 
Co., 406 P.2d 430, 2 Aiiz-App. 80, reh. den. 411 
P.2d 34, 2 Ariz.App. 596. 

Md.—^Nigjdo v. First Nat. Bank of Baltimore, 288 A.2d 
127, 264 Md. 702,-51 A.L.R.3d 704. 

N.Y.—Kritz V. Manufacturers Hanover Trust Co., 305 
N.Y.S.2d 887, 33 A.D,2d 753. 

Old.—Reed v- First Nat Bank of Wagoner, 405 P.2d 

10 . 

Bank held not insurer 

(1) hCnn.—White v, Northweston Bank Bldg. Co., 

160 N.W.2d 545, 281 Minn. 33. 


Sayings and loan association 
Wash.—McKinnon v. Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

No dnty to protect cnstomer during armed rob¬ 
bery 

Ala,—Berdeaux v. City Nat Bank of Birmingham, 424 
So.2d 594. 

Ill.—Altepcter v. Virgil State Bank, 104 N.E.2d 334, 
345 IlI.App. 585. 

Md.—Nigido V. First National Bank of Baltimore, 288 
A.2d 127, 264 Md. 70^ 51 A.L.R.3d 704. 
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95. Particular duties 
(3) Other matters. 

Ga.—Holtzclaw v. Lindsay, 178 S.E.2d 561, 122 Ga. 
App. 703. 

96. Ind.—White v. Evansville Am. Legion Home 
Ass’n, App., 207 N.E2d' 820, supers., Sup., 210 
N.E.2d 845. 

98. La.—Greene v. Catalytic, Inc., App., 341 So.2d 
1172, writ den.. Sup., 344 So.2d 4. 

99. III.—McOure v. Suter, 379 N.E2d 1376, 20 III. 
Dec. 308, 63 Ill.App.3d 378. 
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10. Pa.—O’Neill v. Batchelor Bros., Inc., Funeral 
Homes, 219 A.2d 682, 421 Pa. 413. 

11. Minn.—Gresser v. Taylor, 150 N.W.2d 869, 276 
Minn. 440. 

13. U.S.—Dinkelman v. U.S., D.CAIa., 303 F.Supp. 
27. 

20. La.—Ransom v. Acosta Cleaners, Inc., App., 219 
So.2d 224. 

Miss.—Langford v. Mercurio, 183 So.2d 150, 254 Miss. 
788. 

Ohio—McComis v. Baker. 319 N.E2d 391, 40 Ohio 
App.2d 332. 

21. Md.—Mondawmin Corp. v. Kres, 266 A.2d 8, 258 
Md. 307. 

Since the publication of Corpus Juris Secundum the 
case of Smith v. United Properties, Inc., 209 N.E.2d 
142, 2 Ohio St.2d 310 has been overruled in part, the 
court stating that minor imperfections in premises do 
not create liability toward p^estrians. 

Ohio-:-Helms v. American Legion, Inc., 213 N.E.2d 
734, 5 Ohio St.2d 60. 
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26. Miss.—Langford v. Mercurio, 183 So.2d 150, 254 
Miss. 788. 

28. Kan.—Campbdl Sixty>Six Exp., Inc. v. Adventure 
Line Mfg. Co., 496 P.2d 1351, 209 Kan. 357. 

§ 63(134). In General 

30. U.S.—Simon v. Rizek, D.C,Okl., 296 F.Supp. 602 
—Keeler v. Keeler, D.CN.D., 337 F.Supp. 824. 
Ala.—Sammons v. Gamer, 222 So.2d 717, 284 Ala. 

131—Bryant v. Morley, 406 So.2d 394. 

Ariz.—Bisnett v. Mowder, App., 560 P.2d 68, 114 Ariz. 
213. 

Cal.—Rowland v. Christian, 70 Cal.Rptr. 97, 443 P.2d 
561, 69 C2d 108, 32 A.L.R.3d 496. 

Hansen v. Richey, 46 Cal.Rptr. 909, 237 C.A.2d 
475. 

Colo.—Kenney v. Grice, 465 P.2d 401, 171 Colo. 185. 
Conn.—Tietdman v. Bloomstein, 236 A.2d 900, 155 
Conn. 653. 

Del.—Hoksch v. Stratford Apartments, Inc., Super., 283 
A.2d 687. 

Fla.—Ladenson v. Eder, App,, 186 So.2d 835, judg. 
quashed, Sup., 195 So.2d 211—McDaniel v. Men¬ 
dez, App., 198 So.2d 75—Gale v. Tuerk, App., 200 
So.2d 261. 

Ga.—Stanton v. Grubb, 151 S.E2d 237, 114 Ga.App. 
350—Haag v. Stone, 193 S.E.2d 62, 127 Ga:App. 
235—Chatham v. Larkins, 216 S,E2d 677, 134 
Ga-App. 856—Bunch v. Stanton, 329 S.E.2d 538, 
174 Ga-App. 233- 
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Idaho—Mooney v. Robinson, 471 P.2d 63, 93 Idaho 
676—Springer v. Pearson, 531 P.2d 567, 96 Idaho 
477. 

Ill.—Kay v. Ludwick, 230 N.E.2d 494, 87 Ill.App.2d 
114—Gonzalez v. Batelli, 311 N.E.2d 348, 19 lU. 
App.3d 278. 

Ind.—Fort Wayne Nat. Bank v. Doctor, 272 N.E.2d 
876, 149 Ind.App. 365. 

Kan.—Zuther v. Schild, 581 P.2d 385, 224 Kan. 528. 
Ky.—Keown v. Keown, 394 S.W.2d 915—Gross v. 

Bloom, 411 S.W.2d 326, 20 A.L.R.3d 1123. 

Md.—Stevens v. Dovre, 234 A.2d 596, 248 Md. 15. 
Fitzgerald v. Montgomery County Bd. of Ed., 
336 A.2d 795, 25 Md.App. 709. 

Mont.—Blackman v. Crowe, 425 P.2d 323, 149 Mont. 
253. 

Mo.—^Rupert v. Huffman, 413 S.W.2d 222. 

Neb.—Roan v. Bruckner, 143 N.W.2d 108, 180 Neb. 
399. 

N.H.—Richards v. Crocker, 236 A.2d 692, 108 N.H, 
377. 

N.Y.—Hirsch v. Hade. 310 ■N.Y.S.2d 14. 62 Misc.2d 
888, affd. 318 N.Y.S.2d 445, 35 A.D.2d 1085. 
N.C.—^Jenkins v. Brothers, 164 S.E.2d 504, 3 N.C.App. 
303. 

Or—Bergmans. Cook, 421 P.2d 382, 245 Or. 163— 
Blystone v. Kiesel, 431 P.2d 262, 247 Or. 528. 
Tenn.—Hall v. Duke. 513 S.W,2d 776. 

Tex.—Bass v. Cummings, Civ.App., 415 S.W.2d 438, 
err. ref no rev. err.—Warren v. Medley, Civ.App., 
521 S.W.2d 137. 

Va.—Bauer v. Ham. 286 S.E2d 192, 223 Va. 31. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.L.R.3d 1071—Kaslo v. Hahn, 
153 N.W.2d 33, 36 Wis.2d 87—Scheeler v. Bahr. 
164 N.W.2d 310, 41 Wis.2d 473—Voeltzke v. Ke¬ 
nosha Memorial Hospital, Inc., 172 N.W.2d 673, 
45 Wis.2d 271—Mariuzza v. Kenower, 228 N.W.2d 
702, 68 Wis.2d 321. 

Motor home parked in trailer park 
Cal.—Fitch v. UBeau, 81 Cal.Rptr. 722, 1 C.A.3d 320. 
Social guest of employee 
Conn.—Corcoran v. Jacovino, 290 A.2d 225, 161 Conn. 
462. 

**Sodal guest” defined 

Ill.—Madrazo v. Michaels, 274 N.E.2d 635, 1 Ill. 
App.3d 583—Barmore v. Emore, 403 N.E.2d 1355, 
38 niDec. 751, 83 Ill.App.3d 1056. 

Guest of guest 

La.—Jones v. Maryland Cas. Co., App., 256 So.2d 358. 
Child of tender years held social guest 
Ariz.—Robles v. Severyn, 504 P.2d 1284, 19 Ariz.App. 
61. 

Guest statute 

Del.—Acton v. Wilmington and Northern R. Co., 407 
A.2d 204. 
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31. Ga.—Laurens v. Rush, 156 S,E2d 482, 116 Ga. 
App. 65—Bryant v. Rucker, 173 S.E2d $75, 121 
Ga.App. 395. 

32. Ala.—Kent v. Coleman Co., 231 So.2d 321, 285 
Ala. 288. 

Ind.—CJ.S. cited in Olson v. Kushner, 211 N.E2d 
620, 622, 138 Ind.App. 73—Fort Wayne Nat. Bank 
V. Doctor, 272 N.E.2d 876, 149 Ind.App. 365. 
Kan.—Ralls v. Caliendo, 422 P.2d 862, 198 Kan. 84. 
Neb.—Hackney v. Klintworth, 153 N.W.2d 852, 182 
Neb, 219—Casey v. Addison, 211 N.W.2d 410, 190 
Neb. 634. 

R.L—Perry v. St. Jean, 218 A-2d 484, 100 R-L 622. 
Tex.—Crum v. Stasney, Civ.App,, 404 S.W.2d 72. 

33. Va.— CJS, cited in Bradshaw V. Mintcr, 143 
S.E.2d 827, 829, 206 Va. 450. 

34. Md.—Paquin v. McGinnis, 229 A.2d 86, 246 Md. 
569. 

Mich.—Preston v. Sleziak, 175 N.W.2d 759, 283 Mich. 
442. 

Neb.—Roan v. Bruckner, 143 N.W.2d 108, 180 Neb. 
399. 
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NJ.—Benedict v, Podwats, 263 A.2d 486, 109 NJ.Su- 
per. 402. affd. 271 A.2d 417, 57 NJ. 219. 

N.C.—^Haddock v. Lassiter, 174 S.E.2d 50, 8 N.C.App. 
243. 

Va.—C.J.S. dted in Bradshaw v. Minter, 143 S.E.2d 
827, 829, 206 Va. 450. 

Wash.—McKinnon v. Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 A.LR.3d 1071. 

35. U.S.—Whitney v. Brann, D.C.Del, 394 F.Supp. 1 
affd. C.A, 350 F.2d 966, cert. den. 96 S.Ct. 2628, 
426 U.S. 922, 49 L.Ed.2d 375, reh. den. 97 S.Ct. 
194, 429 U.S. 874, 50 L.Ed.2d 156. 

Ga.—Laurens v. Rush, 156 S.E.2d 482, 116 Ga.App. 65. 
Ill.—CuBmann v. Mumper, 228 N.E.2d 276, 83 III. 
App.2d 395. 

36. No distinction between commercial visitor 
and social guest 

Fla.—Wood V. Camp, 284 So.2d 691, receding from 
prior contrary pronouncements. 

37. Md.—Telak v. Maszczenski, 237 A.2d 434, 248 
Md. 476. 

38. Ga.—Goodwin v. Mullins, 176 S.E.2d 551, 122 
Ga.App. 84. 
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40. Tenn.—Ransom v. Grubbs, App., 582 S.W.2d 758. 

42, La.—Foggin v. General Guaranty, 195 So.2d 636, 
250 La. 347. 

Champagne v. Northern Assur. Co. of America, 
App., 210 So.2d 68, writ den. 214 So.2d 159, 252 
La. 831—^Flettrich v. State Farm Mut. Auto. Ins. 
Co., App., 238 So.2d 220. 

43. N.C—Jenkins v. Brothers, 164 S.E.2d 504, 3 N.C. 
App. 303. 

A person who is a social guest of a 
tenant in an apartment building may¬ 
be classed as an invitee while using 
common areas of the premises which 
are available for use by tenants and 
their guests."^-^ 

44w5. Tenn.—^Toole v. Levitt, App., 492 S.W.2d 230. 

§ 63(135). Change of Status 

445 . N.J.—Van Der Woude v. Gatty, 257 A.2d 720, 
107 RJ.Super. 164—Benedict v. Podwats, 363 
A.2d 486, 109 NJ.Super, 402, affd. 271 A.2d 417, 
57 N.J. 219. 

Guest of tenant of apartment building becoming 
invitee or trespasser as to owner of building 

Tenn.—Toole v. Levitt, App-, 492 S.W.2d 230. 

47. Mich.—^Levequc v. Leveque, 199 N.W.2d 675, 41 
Mich. App. 127. 

Mutuality of business interest 

Ga,—Frankel v. Antman, 276 S.E.2d 87, 157 Ga.App. 
26. 

pla.—Pinson v. Barlow, App., 209 So.2d 722. 

48. U.S.—Rennick v. Glasgow Realty, Inc., D.C.Del., 
510 FJSupp. 638. 
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50. Ra.—Pinson v. Barlow, App., 209 So.2d 722. 
Ind.—^Fort Wayne Nat. Bank v. Doctor, 272 N.E.2d 

876, 149 Ind.App. 365. 

N.Y.—^Mahnix v. Matthews, 292 N.Y.S.2d 33, 30 
A.D.2d 895-T-Andlauer v. Caldarell, 311 N,Y.S.2d 
593, 34 A.D.2d 725. 

Incidental activities of economic benefit 

(2) Other statements. 

Idaho—Mooney v. Robinson, 471 P.2d 63, 93 Idaho 
676. 

51. Ind.—Fort Wayne Nat. Bank v. Doctor, 272 
N.E.2d 876, 149 Ind.App. 365. 


§ 63(136). Duties and Liabilities of 
Host 

53. Ga.—Simons v. Amerson, 254 S.E.2d 738, 149 
Ga.App. 495. 

Ill.—Lance v. Senior, 224 N.E.2d 231, 36 I11.2d 516. 
Okl.—Foster v. Harding, 426 P.2d 355. 

Utah—Schulz v. Quintana, 576 P.2d 855. 

Wis.—Strelecki v. Firemans Ins. Co. of Newark, 276 
N.W.2d 794, 88 Wis.2d 464. 

Summary of duties 

(1) N.Y.—Levine v. Barfus, 282 N.Y.S.2d 23, 28 
A.D.2d 896. 

Or.—Blystone v. Kiesel, 431 P.2d 262, 247 Or. 528. 
(3) Other statements. 

Ala.—White v. Packer, Civ., 345 So.2d 312. 

Fla.—Rauschbaum v. Goldstein, App., 204 So.2d 897. 
Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 
La.—Cook v. Central Mut. Ins. Co., App., 345 So.2d 
1013, writ den., Sup., 347 So.2d 258. 

Tex.—St. Qergy v. Northcutt, Civ.App., 448 S.W.2d 
847. 
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55. Ill.—Snow V. Judy, 239 N.E.2d 327, 96 Ill.App.2d 
420. 

N.Y.—Levine v. Barfus, 282 N.Y.S.2d 23, 28 A.D.2d 
896. 

Tex.—Weekes v. Kelley, Civ.App., 433 S.W.2d 769, err. 
ref. no rev. err. 

Care required varying according to circumstanc¬ 
es 

Ohio—Di Gildo v. Caponi, 247 N.E.2d 732, 18 Ohio 
St.2d 125. 

57. Ga.—Patterson v. Thomas, 163 S.E.2d 331, 118 
Ga.App. 326. 

58. Ga.—Laurens v. Rush, 156 S.E.2d 482, 116 Ga. 
App. 65. 

ni.— Snow V. Judy, 239 N.E.2d 327, 96 Ill.App.2d 
420—Hclfenbein v. Malzahn, 321 N.E.2d 394, 24 
Ill.App.3d 616. 

Ind.—Fort Wayne Nat. Bank v. Doctor, 272 N.E.2d 
876, 149 Ind.App. 365. 

Ky.—Keown v. Keown, 394 S.W.2d 915—Shipp v. 
Johnson, 452 S.W.2d 828. 

Md.—Stevens v. Dovre, 234 A.2d 596, 248 Md. 15. 
Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.L.R.3d 281. 

N.Y.—Levine v. Barfus, 282 N,Y.S.2d 23, 28 A.D.2d 
896. 

Okl.—Foster v. Harding. 426 P.2d 355. 

Tex.—CJ.S. quoted at iengtti in Weekes v. Kelley, 
Civ.App., 433 S.W.2d 769, 771, err. ref. no rev. 
err.— CJJi. quoted at length in Henslee v. Alexan¬ 
der. Civ.App., 469 S.W.2d 318, 320. 

60. Kan.—Zuther v. Schild, 581 P.2d 385, 224 Kan. 
528. 

Md.—Telak v. Maszczenski, 237 A.2d 434, 248 Md. 
476. 

61. Ala.—Deese v. Espy, 226 So.2d 332, 284 Ala. 551. 
Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 

102 Ariz. 312, 26 A.L.R.3d 309. 

62. Ala.—Deese v. Espy, 226 So.2d 332, 284 Ala. 551. 
Md.—CJJS. cited in Paquin v. McGinnis, 229 A.2d 86, 

88, 246 Md. 569. 

Tex.—Buchholz v. Steitz, Civ.App., 463 S.W.2d 451, 
err. ref. no rev. err. 

63. Md.—Paquin v. McGinnis, 229 A.2d 86, 246 Md. 
569 —Bramble v. Thompson, 287 A.2d 265, 264 
Md. 518, 64 A.L.R.3d 1031. 

N.J.—Benedict v. Podwats; 263 A.2d 486, 109 NJ.Su¬ 
per. 402, affd. 271 A,2d 417, 57 NJ. 219. 

N.Y.—Sideman v. Guttman, 330 N.Y.S.2d 263, 38 
A.D.2d 420. 
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64. Cal.—Rowland v. Christian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

Fitch V. L^cau, 81 Cal.Rptr. 722,1 CA.3d 320. 
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Ga.—^Wittke v. Horne’s Enterprises, Inc., 162 S.£.2d 
898, 118 Ga.App. 211—Fotopoulos v. Lamas, 182 
S.E.2d 326, 123 Ga.App. 731. 

m.— Snow v. Judy, 239 N.E2d 327, 96 IlLApp.2d 420. 

Md.—Stevens v. Dovre, 234 A.2d 596, 248 Md. 15— 
Bramble v. Thompson, 287 A.2d 265, 264 Md. 518, 
64 A.L.R.3d 1031. 

Kight v. Bowman, 333 A.2d 346, 25 Md.App. 
225. 

Mass.—Dilono v. Tipaldi, 357 N.E.2d 319, 4 Mass. 
App. 640. 

N.J.—Benedict v. Podwats, 263 A.2d 486, 109 N.J.Su- 
per. 402, affd. 271 A.2d 417, 57 N.J. 219. 

N.Y.—Sideman v. Guttman, 330 N.Y.S.2d 263, 38 
A.D.2d 420. 

Ohio—Di Gildo v. Caponi, 247 N.E.2d 732, 18 Ohio 
St.2d 125. 

Okl.—Foster v. Harding, 426 P.2d 355, 

Wash.—Memel v, Reimer, 538 P.2d 517, 85 Wash.2d 
685. 

Duty-risk approach 

La.—LaCour v. Cumis Ins. Soc., Inc., App., 349 So.2d 
953. 

65. Fla.—Britz v. LeBase, 258 So.2d 811. 

Ga.—Patterson v. Thomas, 163 S.E.2d 331, 118 Ga. 
App. 326—Fotopoulos v. Lamas, 182 S.E.2d 326, 
123 Ga.App. 731. 

Fla.—Ladenson v. Eder, App., 186 So.2d 835, judg. 
quashed. Sup., 195 So.2d 211. 

Md.—Stevens v. Dovre, 234 A.2d 596, 248 Md, 15. 

Va.—Reagan v. Perez, 209 S.E.2d 901, 215 Va. 325. 

67. Ala.—Deese v. Espy, 226 So.2d 332, 284 Ala. 551. 

Ariz.—Parish v. Truman, App., 603 P.2d 120,124 Ariz. 
228. 

R.I.—Perry v. St. Jean, 218 A.2d 484, 100 R.I. 622. 

Hidden defect not shown 

U.S.—Fitzgerald v. Alba, D.C.N.Y., 261 F.Supp. 915. 

Conditions held not trap 

(2) Other instances. 

Kan.—Duckers v. Lynch, 465 P.2d 945, 204 Kan. 649. 

Trap defined 

U.S.—Alexander v. Hopkins, D.C.Tenn., 433 F.Supp. 
362. 
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69. Fla.—Ladenson v. Eder, App., 186 So.2d 835, 
judg. quashed, Sup., 195 So.2d 211. 

71. Fla.—Ladenson v. Eder, App., 186 So.2d 835, 
judg. quashed, Sup., 195 So.2d 211. 

La.—Lear v. U.S. Fire Ins. Co., App., 392 So.2d 786, 

Mont.—Fuchs v. Huether, 459 P.2d 689, 154 Mont. 11. 

N.Y.—Hirsch v. Hade, 310 N.Y.S.2d 14, 62 Misc.2d 
888, affd. 318 N.Y.S.2d 445, 35 A.D.2d 1085. 

Xex.—^Buchholz v. Steitz, Civ App., 463 S.W.2d 451, 
err. ref. no rev. err. 

Knowle^e of condition of stairway 

(2) Other instances. 

Minn.—Holland v. Hedenstad, 177 N.E.2d 784, 287 
Minn. 244. 

Neb.—Dukes v. Barkdoll, 319 N.W.2d 432, 211 Neb. 
546. 

Duty to warn child guest not fully appreciating 
peril 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R,3d 309. 

77. Ala.—Nel^n v. Gatlin, 258 So.2d 730, 288 Ala. 
151. 

Del.—Urbanski v. Walker, 281 .\.2d 491. 

Ga.—Wittke v. Home’s Enterprises, Inc., 162 S.E.2d 
898, 118 Ga.App. 211—Rodriguez v. Newby, 206 
S.E.2d 585, 131 Ga,App. 651. 

Ill.—^Madrazo v. MBchaels, 274 N.E.2d 635, 1 Ill. 
App.3d 583. 

Kan.—Ogden v. Zeman, 601 P.2d 17, 3 Kan.App.2d 
718. 

N.Y.—Sideman v. Guttman, 330 N.Y.S.2d 263, 38 
A.D.2d 420. 

R.I.—Perry v. St. Jean, 218 A.2d 484, 100 RJ, 622. 
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T«x-—Crum v. Stamey, Ov.App., 404 S.W.2d 72— 
Weekes v. Kdley, av.App.. 433 S.W.2d 769, err. 
ref. no rev. err.—CJ.S. quoted at length ia Henslee 
V. Alexander, Civ.App., 469 S.W-2d 318, 320. 

Va.—Reagan v. Pciez, 209 S.E2d 901, 215 Va. 325. 
No actionable negligence 
N.C—Hilker v. Knox, 197 S.E2d 618, 18 N.C.App. 
628. 

liability not shown 

Ga.—Ramsey v. Mmcer, 237 S.E2d 450, 142 Ga.App. 
827, 
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78. Term.—Ridley v. Spence, 456 S.W.2d 846, 61 
Tenn.App. 571. 

Statute held inapplicable 

Del.—Richmond v. Knowles, Super., 265 A.2d 53. 

Statut(»ry duty 

Del.—Stratford Apartments, Inc. v. Fleming, 305 A.2d 
624. 

79. Tex.—Crum v. Stasney, av.App.. 404 S.W.2d 72, 

It has been held that a host has the 
duty to control the conduct of his 
guests provided that the host knows 
that he can and has the opportunity to 
control such conduct and he is reason¬ 
ably aware of the necessity for such 
control;^*^ however, it has also been 
held that a host has no duty to control 
the conduct of his guests for their re¬ 
ciprocal safely.*®^® 

80.5. N.Y.—Mangione v. Dimino, 332 N.Y.S.2d 683, 

39 A.D. 128. 

80.10. Ind.—Martin v. Shea, 463 N.E.2d 1091 

81. Tenn,—Ridley v. Spence, 456 S.W.2d 846, 61 
Tenn.App. 571. 

82. N.Y.—Levine v. Barfus, 282 N.Y.S.2d 23, 28 
A.D.2d 896. 

Or.—Blystone v. Kiesef 431 P.2d 262, 247 Or. 528. 
Wis.—Flintrop v. Lefco, 190 N.W.2d 140, 52 Wis.2d 
244. 

Active negligence not shown 
(1) U.S.—Fitzgerald v. Alba, D.C.N.Y., 261 F.Supp. 
915. 

Mo.—Wdb V. Goforth, 443 S.W.2d 155. 

83. Va.~Liniberg v. Lent, 143 EE2d 871 206 Va. 
425. 

Activity not carried on 

Moot—Fuchs V. Huethcr, 459 P.2d 689. 154 Mont. 11. 
Active/passive standard disavowed 
In<L—Fort Wayne Nat. Bank v. Doctor, 272 N.E2d 
876, 149 IncLApp. 365, ovemding Cleveland, etc. 

R. Co. V. Means, 59 Ind.App. 383, 104 N.E 785; 
East Hill Cemetery Co. of Rushville v, Thompson, 

53 IndApp. 417,97 N.E 1036; Millspaugh, Admr. 

V. Northern Ind, Pub. Service Co., 104 Ind-App. 
540, 12 N.E 396; Thistlewaite v. Heck, 75 Ind. 
App. 359, 128 N.E 611, and Olson v. Koshner, 138 
buLApp. 73, 211 N.E2d 620. 

84. Fla,—Judy v. Bdk, App., 181 So.2d 694. 

Chtid guest 

La.—^Flcttrich v. State Farm Mut, Auto. Ins. Co., App., 

238 So.2d 220. 
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85. Fla.—Perotta v. Tii-State Ins. C>x, App., 317 
So.2d 104. 

Idaho—Christensen v. Potratz, 597 P.2d 595, 100 Idaho 
351 

Kan.—Weil v. Smith, 469 P.2d 428, 205 Kan. 339. 

La.—^Fedrowisch v. Fiddity-Phcnix Ins. Companies of 
Continental Ins. Companies, App., 265 So.2d 618. 
Wis.—Antoniewicz v. Reszeynski, 236 N.W.2d 1, 70 
Wk2d 836, 


87. La.—Kuhn v. OuDiber, App., 225 So.2d 317, writ 
ref. 227 So.2d 589, 254 La. 839. 

Mo,—Young V. Jefferson Hotel Corp., App., 541 
S.W.2d 32. 

88. Md.—Stevens v, Dovre, 234 A.2d 596, 248 Md. 
15. 

§ 63(137). Applicants for Employ¬ 
ment 

92. Ill.—Munson v. Nichol, 211 N.E2d 119, 62 Ill. 
App.2d 461. 

93. Painting estimator not trespasser 

Pa.—McKown v. Demmler Properties, Inc., 214 A.2d 
626, 419 Pa. 475. 
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2. Or,—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 

245 Or. 185. 

§ 63(138). Frequenters 

3. Duty to exercise reasonable care 

Ohio—Cyr v. Bergstrom Paper Co., 444 N.E,2d 1349, 3 
Ohio App.3d 299, 3 O.B.R. 345. 
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8. Ohio—Baker v. Ohio Ferro-Alloys Corp., 261 
N.E2d 157, 23 Ohio App.2d 25. 

Wis.—Young V. Anaconda Am. Brass C^., 168 N.W.2d 
112, 43 Wis.2d 36. 

§ 63(140). Members of Household 
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24. Mass.—O’Brien v. Myers, 235 N.E2d 780, 354 
Mass. 131. 
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28. Mo.—Lynch v. Rosenthal, App., 396 S.W.2d 272. 

§ 63(141). Onlookers 

29. Cal.—Nava v. McMillan, 176 Cal.Rptr. 473, 123 
C.A.3d 262. 

N.Y.—Drake v. State, 416 N.Y.S.2d 734, 97 Misc.2d 
1015, affd., A.D., 425 N.Y.S.2d 532, 73 A.D.2d 
1031, app. den. 405 N.E.2d 237, 49 N.Y.2d 705, 
427 N.Y.S.2d 1026, affd. 432 N.Y.S.2d 676, 75 
A.D.2d 1016, 1017, app.den. 411 N.E.2d 795, 51 
N.Y.2d 702, 432 N.Y.S.2d 1025. 

Tex.—^Alamo Nat. Bank v, Kraus, 616 S.W,2d 908. 

30. CaL—Nava v. McMillan, 176 Cal.Rptr. 473, 123 
C.A.3d 262. 

No duty to protect invitees shown 

U.S.—MitcheU v. Archibald & Kendall, Inc.,‘ C.A.I11., 
573 F.2d 429. 

31. Ky.—Glasgow Realty Co. v. Metcalfe, 482 S.W.2d 
750. 

Matters relevant 

Or.-Taylor v. Olsen, 578 P.2d 779, 282 Or. 343. 

§ 63(142). Persons Accompanying 
Invitees 

33. Ark.—Little Rock Land Ck>. v. Raper, 433 S.W.2d 
836, 245 Ark. 641—^DeVazier v. Whit Davis Lum- 
her Co., 516 S.W.2d 610, 257 Ark. 371. 

Ky.—Mackey y. Allen, 396 S,W.2d 55. 

Employee of invitee 

Mass .—Lc Blanc v. Atlantic Bldg. & Supply (Ho., 84 
N.E2d 10, 323 Mass. 702. 

34. Tex.—Clanton v. Benson, Civ.App., 435 S.W.2d 
298. 

35. Mo.—CJJS. cited in Rupert v. Huihnan, 413 
S.W.2d 222, 225. 

Wife accompanying contractor for social visit 
on premises 

m.—Schmidt v. Langcr, 83 N.E.2d 34, 336 Ill App. 158. 
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One accompanying an invitee is not a 
trespasser.^’-^ 

35.5. Cal.—Church v. Headrick & Brown, 225 P.2d 
558. 101 CA.2d 396. 

§ 63(143). Persons Attempting to 
Save Others from Inju¬ 
ry 
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37. D.C.—Luck V. Baltimore & Ohio R. <Ho., C.A., 
510 F.2d 663, 166 U.S.App.D.C. 283. 

Ga.—Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 Ga.App. 254—^Montega Corp. 
V. Grooms, 196 S.E.2d 459, 128 Ga.App. 333. 
Fla.—State, Thru Agency of Stephen, Boyles v. Simer, 
App., 363 So.2d 357. 

La.—Grigsby v. Coastal Marine Service of Texas, Inc., 
D.C.La., 235 F.Supp. 97, remd., C.A., 412 F.2d 
1011, cert. dism. 90 S.Ct. 612, two cases, 396 U.S. 
1033. 24 L.Ed.2d 531, and 90 S.a. 613, 396 U.S. 
1033, 24 L.Ed.2d 531, on remand 317 F.Supp. 
1113. 

Ind.—C.J.S. quoted in Yingst v. Pratt, App., 220 
N.E2d 276. 282. 

Minn.—Shafter v. Gaylord, 176 N.E.2d 745, 287 Minn. 

1 . 

Mo.—National Dairy Products Corp. v. Frcschi, App., 
393 S.W.2d 48. 

N.Y.—Guarino v. Mine Safety Appliance (Ho., 255 
N.E.2d 173, 25 N.Y.2d 460, 306 N.Y.S.2d 942. 44 
A.L.R.3d 467. 

Ohio—C.J.S. cited in Marks v. Wagner, 370 N.E2d 
480, 484, 52 Ohio App.2d 320, 6 0.0.3d 360. 
Tex.—Kelley v. Alexander, Civ.App., 392 S.W.2d 790, 
err. dism.—C.J.S. cited in Hale v. Burgess, Cr. 
App., 478 S.W.2d 856, 858. 

Wash.—Maltman v. Sauer, 530 P.2d 254, 84 Wash.2d 
975. 

Danger inviting rescue 

N.J.—Odar v. Chase Manhattan Bank, 351 A.2d 389, 
138 N.J.Super. 464. 

N.M.—Neff V. Woodmen of World Life Ins. See., App., 
529 P.2d 294, 87 N.M. 68, cert. den. 529 P.2d 274, 
87 N.M. 48. 

N.Y.—Guarino v. Mine Safety Appliances Co., 297 
N.Y.S.2d 639, 31 A.D.2d 255. Affd. 255 N.E.2d 
173, 25 N.Y.2d 460, 306 N.Y.S.2d 942, 44 A.L. 
R.3d 467. 

Foresee ability 

N.J.—Eyrich By Eyrich v. Dam, 473 A2d 539, 193 
N.J.Super. 244, certification den. 483 A,2d 127, 
three cases, 97 N.J. 583, app. after remand 495 
A.2d 1375, 203 N.J.Super. 144. 

N.Y.—Guarino v. Mine Safety Appliances Co., 297 
N.Y.S.2d 639, 31 A.D.2d 255. Affd., 255 N.E.2d 
173, 25 N.Y.2d 460, 306 N,Y.S.2d 942, 44 A.L. 
R.3d 467. 

38. Elements and theory 

(3) U.S.—Grigsby v. Coastal Marine Service of Tex¬ 
as, Inc., D.CLa., 235 F.Supp. 97, remd., CA., 412 R2d 
1011, cert. dism. 90 S.O. 612, two cases, 396 U.S. 1033, 
24 L.Ed.2d 531, ^d 90 S.Q. 613, 396 U.S. 1033, 24 
L.Ed.2d 531, on remand 317 F.Supp- 1113. 

(5) Other statements. 

Minn.—Shafer v. Gaylord, 176 N.W.2d 745, 287 Minn. 

1 . 
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39. N.D.—Dehn v. Otter Tail Power Co., 251 N.W.2d 
404. 

Wash.—Black Industries, Ino, v. Emco Helicopters, 
Inc., 577 P.2d 610, 19 Wash.App. 697. 

40. Mo.—^National Dairy Products Corp. v. Freschi, 
App., 3?3 S,W.2d 48, 

No separate duty owed babysitter 

HI.—McGinty v. Nissen, 1 Dist., 469 N.E2d 445, 82 
niDec. 911, 127 Ill.App.3d 618. 

42. Ga.—Stone’s Independent Oil Distrft>utors v. Bail¬ 
ey, 176 S.E.2d 613, 122 Ga.App. 294. 
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Ky.—CJr5. cited in Cantrill Const. Co. v. Gann, App., 
432 S.W.2d 51, 54. 

Mo.—Lowrey v. Howath, 689 S.W.2d 625 (overruling 
Betz V. Glaser, 375 S.W.2d 611.) 

43. Since the publication of the bound volume the case 
of Betz V. Glaser, 375 S.W.2d 611 has been over¬ 
ruled, the court holding that one who has negli¬ 
gently placed himself in a position necessitating 
rescue may be liable for injuries sustained by the 
rescuer. 

Mo.—Lowrey v. Howath, 689 S.W.2d 625. 

Professional rescuer. The rescue 
doctrine does not necessitate that an 
individual attempting a rescue be 
prompted by purely altruistic mo- 
tives/^’^ and a professional rescuer, in 
making a deliberate attempt at saving 
a life, and under the correct factual 
setting, is within the intended scope of 
the rescue doctrine."^^^® 

43.5. Wash.—Maltman v. Sauer. 530 P.2d 254, 84 
Wash.2d 975. 

43.10. Wash.—Maltman v. Sauer, 530 P.2d 254, 84 
Wash.2d 975. 

The test for determining a profes¬ 
sional rescuer’s right to recovery un¬ 
der the doctrine is whether the hazard 
ultimately responsible for causing the 
injury is inherently within the ambit of 
those dangers which are unique to and 
generally associated with the particu¬ 
lar rescue activity 

43.15. Wash.—Maltman v. Sauer, 530 P.2d 254, 84 
Wash.2d 975. 

Accordingly, when the injury to a 
professional rescuer is the result of a 
hazard generally recognized as being 
"within the scope of dangers identified 
"With the particular rescue operation, 
the rescue doctrine will be unavailable 
to that rescuer 

43J20. D.C.—Gillespie v. Washington, App., 395' 
A.2d 18. 

Wash.—Maltman v, Sauer, 530 P.2d 254, 84 Wash.2d 
975. 

§ 63(144). Persons on Adjacent 
Highway 

44. Ill.—Laufenberg v, Golab, 438 N.E.2d 1238, 63 
ni.Dec. 875, 108 Ul.App.3d 133. 

Kan.—CJ.S. cited In Albright v. McElroy, 484 P.2d 
1010, 1019, 207 Kan. 233. 

45. Md.—Litz V. Hutzler Bros. Co., 314 A.2d 693, 20 
MdApp. 115, 93 A.L.R.3d 123, 

Ice and snow naturally accumulated 

Iowa—Rockafellow v. Rockwell City, 217 N.W.2d 246. 

Statute inapplicable 

La.—^Wright v. Travelers Ins. Co., App-, 288 So.2d 374. 

46. Cal.—Harris v. De La Chapelle, 127 Cal.Rptr. 
695, 55 C.A.3d 644. 

Fla.—Drady v. Hillsborpugh County Aviation Authori¬ 
ty, App., 193 So.2d 201. 

Ind.—Blake v. Dunn Farms, Inc., App., 396 N.E.2d 
415, reh. 399 N.E.2d 431, superseded, 413 N.E.2d 
560, 274 Ind. 560, 21 A.L.R.4th 123. 

Iowa—Weber v. Madison, 251 N.W.2d 523. 

Ky.—Glasgow Realty Co, v. Metcalfe, 482 S.W.2d 750 
—^Harris v. Thompson, 497 S.W.2d 422. 

N.H,—^Paquette v. Joyces 379 A,2d 207, 117 N.H. 832, 
100 A.L.R.3d 505. 

Old.—Haas v. Firestone Tire & Rubber Co.i 563 P,2d 
620. 


Tex.—Kraus v. Alamo Nat. Bank of San Antonio, 
Civ.App., 586 S.W.2d 202, err. ref. no rev. err,, 
affd.. Sup., 616 S.W.2d 908. 

Utah—Schulz v. Quintana, 576 P.2d 855. 

Wash.—Misterek v. Washington Mineral Products, Inc., 
531 P.2d 805, 85 Wash.2d 166. 

Wyo.—Timmons v. Reed. 569 P.2d 112. 

Liability for conditions created or permitted 

Wis.—Weiss V. Holman, 207 N.W.2d 660, 58 Wis.2d 
608. 

Violation of ordinance not negligence per se 

La.—Wright V. Travelers Ins. Co., App., 288 So.2d 374. 

Contributory negligence 

La.—Wright V. Travelers Ins. Co., App., 288 So.2d 374. 

Duty to invitee distinguished 

Ind.—Blake v. Dunn Fanns. Inc., 413 N.E2d 560, 274 
Ind. 560, 21 A.L.R.4th 123. 
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47. N.H.—Lane v. Groetz, 230 A.2d 741, 108 N.H. 
173. 

§ 63(145). Persons on Adjoining 
Premises 

54. Cal.—Ross v. Kirby, 59 Cal.Rptr. 601, 251 
C.A.2d 267. 

Iowa—Davis v. L & W Const. Co., 176 N.W.2d 223. 

La.—Loescher v. Parr, 324 So.2d 441. 

S.C.—Edward’s of Byrnes Downs v. Charleston Sheet 
Metal Co., 172 S.E.2d 120, 253 S.C. 537. 

Wis.—Hass V. Chicago & N.W. Ry. Co., 179 N.W.2d 
885, 48 Wis.2d 321. 

Escaping gas 

La.—Langlois v. Allied Chemical Corp., 249 So.2d 133, 
258 La. 1067. 

Applicability of strict liability rule 

Wash.—Erickson Paving Co. v Yardley Drilling Co., 
502 P.2d 334, 7 Wash.App. 681. 

Wis.—McLoone Metal Graphics, Inc. v. Robers 
Dredge, Inc., 207 N.W.2d 616, 58 Wis.2d 704, 62 
A.L.R.3d 518. 

Falling building 

La.—Glorioso v. Chandler, App., 337 So.2d 269. 
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57. Mass.—Abraham v. E. H. Porter Const. Co., 235 
N.E.2d 782, 354 Mass. 757. 

§ 63(146). Users of Private Ways 
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67. Tex.—Clanton v. Benson, Civ.App., 435 S.W.2d 
298. 

68. Fla.—Drady v. Hillsborough County Aviation 
Authority, App., 193 So.2d 201. 

75. Neb.—CJJS. quoted in Bosiljevac v. Ready Mixed 
Concrete Co., 153 N.W 2d 864, 867, 182 Neb. 199. 

76. Neb.— C.J.S, quoted in Bosiljevac v. Ready Mixed 
Concrete Co., 153 N.W.2d 864, 867, 182 Neb. 199. 

77. Neb.—CJ1.S. quoted in Bosiljevac v. Ready Mixed 
Concrete Co., 153 N.W.2d 864, 867, 182 Neb. 199. 

§ 63(147), Visiting Employees or 
Contractors 


80. U.S.—Womble v. J. C. Penney Co., C.ATenn., 
431 F.2d 985. 
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90. Conn.—Moonan v. Clark Wellpoint Corp., 268 
A.2d 384, 159 Conn. 178. 

§ 63(148). Volunteers 
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94. Ga.—CJJS. dted in Harper v. DdFreitas, 160 
S.E.2d 260, 261, 117 Ga.App. 236. 
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m.—^Moore v. Sears, Roebuck & Co., 218 N.E.2d 1, 71 
Ill.App.2d 1—^Augsburger v. Singer, 242 N.E.2d 
436, 103 m.App.2d 12. 

Ind.—^Thompson v. Owen, 218 N.E.2d 351, 141 Ind. 
App. 190. 

Tenn.—Rogers v. Garrett, 397 S.W.2d 372, 217 Tcnn. 
282. 

96. Tex.—Olshan Demolishing Co. v. Burleson, Civ, 
App., 452 S.W.2d 742. 
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97. Ariz.—^Downey v. Lackey, 466 P.2d 401, 11 Ariz. 
App. 528. 

Ga.—Bryant v. Rushing, 174 S.E.2d 226, 121 Ga,App. 
430. 

Tenn.—CJ.S. cited in Rogers v, Garrett, 397 S.W.2d 
372, 374, 217 Tenn. 282. 

98. Ill.—CJ.S. cited in Augsburger v. Singer, 242 
N.E2d 436, 439, 103 IU.App.2d 12. 

§ 63(149). MisceDaneous 

Kan.—Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 
N.Y.—Davis V. Shelton, 304 N.Y.S.2d 112, 33 A.D.2d 
707, motion gr. 257 N.E.2d 902, 26 N.Y.2d 829, 
309 N.Y.S.2d 358—Delaware & H.R. Corp. v. 
Adirondack Fanners Co-op. Exchange, Inc., 306 
N.Y.S.2d 1002, 33 A.D.2d 962—Canales v. Simple 
Properties, Inc., 307 N.Y.S.2d 769, 33 A.D.2d 
1011. 

Tex.—Trio Transport, Inc. v. Henderson, Civ.App., 413 
S.W.2d 806, err. ref. no rev. err. 

Person taking another to hospital 
Tenn.—Howard v. Ammons, 402 S.W,2d 875, 55 Tenn. 
App. 531. 

Street vendor 

Cal.—Ellis V. Trowen Frozen Products, Inc., 70 Cal. 
Rptr. 487, 264 C.A.2d 499. 

Driver in horse race 

Me,—Jamieson v. Lewiston-Gorham Raceways, Inc., 
261 A2d 860. 

Viewing operation of machine 
N.Y.—Bonesteel v. Emma Willard School, 304 N.Y. 
S.2d 735, 33 AD.2d 625. 

1. N.C.—Beaver v. Lefler, 174 S.E2d 806, 8 N.C 
App. 574. 
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9. Licensee 

Ariz.—Downey v. Lackey, 466 P.2d 401, 11 Ariz.App. 
528. 

10. Invitee 

Okl.—Beatty v. Dixon, 408 P.2d 339. 

17. Public invitee 

Miss.—Alexander v. Jackson County Historical Soc., 
.Inc., 227 So.2d 291. 

25. Business visitor 

Pa.—^Argo V. Goodstein, 265 A2d 783, 438 Pa. 468. 

Invitee 

(1) N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 
82 N.M. 793. 
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28. Invitee of easement owner uninvited licen¬ 
see of landowner 

Fla.—Zipkin v. Rubin Const. Co„ App. 4 Dist, 418 
So.2d 1040. 

29. Consideration construed 

Cal.—Moore v. City of Torrance, 166 Cal.Rptr. 192, 
101 C.A.3d 66. 

§ 64. In General 

10. Minn.—Parr v. Hamnes, 228 N.W.2d 234, 303 
Minn. 333. 

Golfer 

(1) Neb:—Schmidt v. Orton, 207 N.W.2d 390, 190 
Neb. 257. 
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N,y.—Jenks v, McGranaghan, 299 N.Y.S.2d 228, 32 
A,D.2d 989, 

Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Misc.2d 128, affd 312 N.Y.S.2d 951 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540. 

(5) Other matters. 

La.—AUai v. Pinewood Ctnintry Qub, Inc., App., 292 
So.2d 786. 

Testing dangerous equipment 

U.S.—Hempstead v. General Fire Extinguisher Corp., 
D.CDeL, 269 F.Supp. 109. 

Flacestoit of thing for useful purpose 

m.—Griffith V. Village of Dolton, 245 N.E.2d 903, 107 
IlI.App.2d 122. 
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12. U,S.—Castellano v. Oetker Polarstdn, D.C.N.Y., 
392 RSupp. 668, affd., C.A., 538 F.2d 308, 312. 

N.Y.—Hdl V. F & M Schaefer Brewing Co., 365 N.Y. 
S.2d 247, 47 A.D.2d 754. 
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13. Ill—Ryan v. Robeson’s, Inc., 251 N.E2d 545, 
113 in.App.2d 416. 

14. Md—Stosfcin v. Prensky, 262 A.2d 48, 256 Md. 
707. 

18. Ariz.—Maas v. Drdier, 460 P.2d 191, 10 Ariz. 
App. 520. 

Ga-—Slaughter v. Slaughter, 177 S.E2d 119, 122 Ga. 
App. 374. 

La.—Mudd v. Travelers Indem. Co., 309 So-2d 297. 
N.Y.—Mooell V. International Business Machines 
Corp., 363 N.Y.S.2d 657, 47 A.D.2d 637, motion 
den. 331 N.E2d 699, 36 N.Y.2d 868, 370 N.Y.S.2d 
924, affd 346 N.E2d 548, 38 N.Y.2d 888, 382 
N.Y.S2d 747. 

Tex.—Socony Mobil Co., Inc. v. Southwestern Bell Tel. 
Co., Civ.App., 518 S.W.2d 257. 

§ 66. In General 
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22. U,S.—Williams v. U.S., C.A.Ga., 352 F.2d 477, 
app. after remand 379 F,2d 719, app. after remand 
405 F.2d 234. 

Ala-—Foster v. Alabama Power Co., 395 So.2d 27. 
Cal.—Thomas v. General Motors Corp., 91 Cal.Rptr. 
301, 13 C.A.3d 81—Putensen v. Clay Adams, Inc., 

91 CalRptr. 319, 12 CA.3d 1062. 

Fla.—^Hutchinson v. Capeletti Bros., Inc., App.,- 397 
So.2d 952. 

Ind^-^a^ V. Funkhouser, 263 N.E2d 764, 148 Ind 
App. 75. 

La.—Quqmian v. Freonan’s CHlfield Service, Inc., 
App., 254 So.2d 468. 

Mass.—Haley v. Allied Chemical Coip.,-231 N.E2d 
549, 353 Mass. 325. 

N.C—Moody v. Kers^, 155 S.E2d 215, 270 N.C. 614. 
S.C—McGee v. Colonial Pipeline Ca. 147 S.E.2d 645, 
247 S.C 413. 

Tex.—Jones v, Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev. err.—Farmers Butane Gas Co., Inc. 

V. Walker, Civ.App., 489 S.W.2d 949. 

Failnre tu rect^dze inhorent danger as ne^i- 

La.— Doxworth v. Pat Caffey Contractor, Inc., App., 
209 So.2d 497, writ den. 210 So.2d 505, 252 La. 
258. 

Golfer 

Wash.—Wood v. Postdthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd 510 P.2d 1109, 82 Wash.2d 387. 

Presence of ipjnred party on premises irreleTant 
Or.—McLane v. Northwest Natural Gas Co., 467 P.2d 
635, 255 Or. 324. 

Term ^inherently dangRous^ defined 

DL—^Woodward v. Mettile; 400 N.E2d 934, 36 IlLDec. 
354, 81 ni.App.3d 168. 


page 942 

22.5. U.S.—Town of Radcliffe, Iowa v. Carroll, 360 
F.2d 321. 

Tex.—Goodpasture, Inc. v. Hosch, Civ.App., 568 
S.W.2d 662, dism. 

Neither owner nor controller 
U.S.—In re Silver Bridge Disaster Litigation, D.C.W. 
Va., 381 RSupp. 931. 

23. Ariz.—Paul v. Holcomb, 442 P.2d 559, 8 Ariz. 
App. 22. 

m.— Snow v. Judy, 239 N.E2d 327, 96 ni.App.2d 420. 
Ky.—Spivey v. Sheeler. 514 S,W.2d 667. 

N.J.—Black v. Public Service Elec. & Gas Co., 237 
A.2d 495, 98 N.J.Super. 366, app. after remand 265 
A.2d 129, 56 N.J. 63—Black v. Public Service Elec. 
& Gas Co., 265 A.2d 129, 56 N.J. 63. 

N.C—McWilliams v. Parham, 160 S.E.2d 692, 273 
N.C. 592. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd 510 P.2d 1109, 82 Wash.2d 387. 

24. Ky.—Spivey v. Sheeler, 514 S.W.2d 667. 

Mich.—St. Paul Fire & Marine Ins. Co. v. Michigan 
Consol. Gas. Co., 143 N.W.2d 801. 4 Mich.App. 
56—Thompson v. Essex Wire Co., 183 N.W.2d 
818, 27 MicEApp. 516. 

More than mere mechanical skill required 
NJ.—Black v. Public Service Elec. & Gas Co., 237 
A.2d 495, 98 N.J-Super. 366, app. after remand 265 
A.2d 129. 56 N.J. 63. 

25. La.—Waters v. Southern Farm Bureau Cas. Ins. 
Co., App., 212 So.2d 487, writ ref. 214 So.2d 720, 
252 La. 900. 

26. La.—^Allen v. Aetna Life & Cas. Ins. Co., App., 
254 So.2d 69. 

27. Extraordinary degree of care 

La-—Roberie v. Sinclair Refining Co., App., 252 So.2d 
488—^Station v. Travelers Ins. Co,, App., 292 So.2d 
289—Johnson v. Harry Jarred Inc., App., 391 
So.2d 898. 


page 943 

30. U.S.—^In re Marine Sulphur Transport Corp., 
D.C.N.Y., 312 F.Supp. 1081, affd. in part, revd. in 
part on oth. grds., CA., 460 F.2d 89, cert. den. 93 
S.a. 318, 326, 409 U.S. 982, 34 L.Ed.2d 246. 

Hawaii—Kajiya v. Department of Water Supply, 629 
P.2d 635, 2 Haw.App. 221. - 

Ky.—Styles v. Eblen, 436 S.W.^d 504. 

La.—Meinnis v. Fireman’s Fund Ins. Co., 322 So.2d 
155. 

Mo.—Lynch v. HiD. 443 S.W.2d 812. 

N.Y.—Lusardi v. Regency Joint Venture, 231-235, 63rd 
Corp., Regency Affiliates, 315 N.Y.C 2d 871, 35 
A.D.2d 264. 

Wash.—Edgar v. Brandvold, 515 P.2d 991, 9 Wash. 
App. 899. 

Blood donation 

(2) Other statements. 

Fla.—Hoder v. Sayet, Aj^., 196 So.2d 205. 

WasE—Wood v. Postdthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd 510 P.2d 1109, 82 WasE2d 387, 

Nuclear faeflities 

U.S.—Silkwood V, Kerr-McGee Corp., 485 F.Supp. 
566, affd in part, revd in part <m oth. grds. 667 
F.2d 908, revd on oth: grds. 104 S.Ct. 615, 464 
U.S. 238, 78 LEd2d 443, rdx. den. 104 S.Ct. 1430, 
465 U.S. 1074, 79 L.Ed2d 754, on remand 769 
F.2d 1451. 

32. ,Cal.—Freire v. Imperial Irr, Dist., 61 Cal.Rptr. 
925, 254 CA.2d 380, 

Ga.—Batson-Cook Co. v. Shipley, 214 S.E2d 176, 134 
GaApp. 210, 

La.—Furness v. American Mut. Ins. Co., App., 242 
So.2d 273, writ ref. 244 So.2d 853, 257 La. 976. 

Neb.—^Hi-Point Land & Cattle Co., Inc. v. Schlaphoff, 
226 N.E2d 926, 193 N*. 276. 

Ohio—Evans v. Whirlpool Corp., 217 N.E.2d 704, 6 
Ohio App.2a 211, affd 227 NJE.2d 208, 10 Ohio 
SL2d 240. 
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Wis.-Grdten v. LaDow, 235 N,W.2d 677, 70 Wis.2d 
589. 

Ladder 

Ind.—Cates v. JoUey. 373 N.E.2d 877, 268 Ind. 74. 
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32.5. Md.—Kilby v, Hylton, 443 A.2d 640, 51 Md. 
App. 365. 

32.10. Ala.—Tolbert v. Gulsby, 333 So.2d 129. 

La,—Cambridge Mut. Fire Ins. Co. v. State Farm Fire 
& Cas. Co., App., 405 So.2d 587. 

32.15. Injuiy in manner not reasonably antid* 
pated 

W.Va,—Lancaster v. Potomac Edison Co. of West Vir¬ 
ginia, 192 S.E2d 234, 156 W.Va. 218. 

Foreseeability is a factor in danger¬ 
ous instrumentality cases, but once the 
initial element of reasonable foresee¬ 
ability is met, whether or not all of the 
results of the entrustment were fore¬ 
seeable becomes immaterial.^^ ^^ 

32.16. Mo.—Stafford v. Far-Go Van Lines, Inc., 
App., 485 S.W.2d 48L 

32.20. N.C.—Moody v. Kersey, 155 S.E2d 215, 270 
N.C. 614. 

Pa.—Forry v. Gulf Oil Corp., 85 Dauph. 377, affd. 237 
A.2d 593, 428 Pa. 334. 

Knowledge of vendee 

Ga.—Barber v. Adams, 244 S.E.2d 149, 145 Ga.App. 
627. 

32 J5. MicE—CJJS. dted in Brown v. Unit Products 
Corp., 306 N.W.2d 425, 430, 105 Mich.App. 141, 
case remd. 327 N.W.2d 254, 414 Mich. 956, on 
remand 333 N.W.2d 204, 123 Mich.App. 157. 

Inherent danger 

(1) Mich.—CJ.S. quoted in Dowell v. General Td. 
Co. of Michigan, 270 N.W,2d 711, 715, 85 Mich.App. 
84. 

(5) Other matters. 

U.S.—Hobart .v. Sohio Petroleum Co., D.C.Mi8s., 255 
F.Supp. 972, affd, C.A., 376 R2d 1011. 

32.30. Ohio—Sams v. Englewood Ready-Mix Corp., 
259 N.E.2d 507, 22 Ohio App.2d 168. 

32.35. Conn.—Anderson v. Hamilton Gardens, Inc., 
ar.A.D., 229 A.2d 705,4 Conn.Qr. 255, certifica¬ 
tion den. 222 A.2d 809, 154 Conn. 719. 

Dl.—Bazos V. Choiiinard, 421 N.E2d 566, 51 Ill.Dec. 
931, 96 ni.App3d 526. 

32.40. Hawaii—K^ya v. Department of Water Sup¬ 
ply, 629 P.2d 635, 2 Haw.App. 221. 

La.—Dixon v. AUstate Ins. Co., 362 So.2d 1368. 
N.Y.-^Neumann v. Shlansky, 294 N.Y,S.2d 628, 58 
Misc.2d 128, affd 312 N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540. 

Particnlar agencies or instrumentalities 

(1) U.S.^taik V. Shdl OU Co., D.CJdiss., 312 
RSupp. 145, affd. in pa|t, revd. in part on otE grds., 
C.A., 450 R2d 994. 

(3) Other agencies or instrumentalities, 

U.S.—Elkins v. U.S., D.C.Va., 307 RSupp. 700, affd., 
C.A., 429 R2d 297. 

Tex.—Gragg v. Allen, Civ.App., 481 S.W.2d 452, err. 
dism. 

Spraying crops 

Neb.—Mustion v. Ealy, 266 N.W.^d 730, 201 Neb. 139. 

Industrial pollutants 

U.S.—Claim of Gypsum Carrier, D.C,Ga,, 465 RSupp. 
1050. 

32.45. U.S.—Bayamon Thom McAn, Inci v. Mi¬ 
randa, CA.Puerto Rico, 409 F.2d 968. 

Miller v. Perry, D.C.S.C., 308 F.Supp. 863. 
Conn.—Levenstdn v. .Yale University, 482 A.2d 724,40 
Conn.Sup. 123. 

La.—Rabes v. Travellm Ins. Co., Apjx, 254 So.2d 659, 
app. dism. 281 So.2d 694. 
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N.Y.—^Tatik v. Miehle-Goss-Dexter, Inc., 284 N.Y. 
S.2d 597, 28 A.D.2d 1111, affd. 245 N.E.2d 231, 23 
N.Y.2d 828, 297 N.Y.S.2d 586. 

Particular agencies or instrumentalities 

(12) Other instrumentalities. 

U.S.—Gossett V. Chrysler Corp., C.A.Mich., 359 F.2d 
84—Gowdy v. U.S., CA.Mich., 412 F.2d 525, cert, 
den. 90 S.a. 437, 396 U.S. 960, 24 L.Ed.2d 425, 
reh. den, 90 S.a. 750, 396 U.S. 1063, 24 L.Ed.2d 
756. 

Ala.—Kent v. Coleman Co., 231 So.2d 321, 285 Ala. 
288—Nelson v. Gatlin, 258 So.2d 730, 288 Ala. 
151. 

Colo.—Valley Elec., Inc. v. Doughty, App., 528 P.2d 
927. 

Ill.—Maramba v. Neuman, 227 N.E.2d 80, 82 Ill. 
App.2d 95—Snow v. Judy, 239 N.E.2d 327, 96 
Ill.App.2d 420. 

Ind.—Stayton v. Funkhouser, 263 N.E.2d 764, 148 Ind. 
App. 75. 

La.—Hill V. Lundin & Associates, Inc., 256 So.2d 620, 
260 La. 542. 

Md.—Bernstein v. Reforzo, 379 A.2d 181, 37 Md.App. 
724. 

N.Y.—Goldstein v. Board of Ed. of Union Free School 
Dist. No. 23, Town of Hempstead, 266 N.Y.S.2d 1, 
24 A.D.2d 1015, aflfd. 224 N.E.2d 729, 18 N.Y.2d 
991, 278 N.Y.S.2d 224. 

Rader v. Milton Bradley Co., 309 N.Y.S,2d 393, 
62 Misc.2d 610 

N.C.—Walker v. Sprinkle, 148 S.E.2d 631, 267 N.E. 
626. 

Patterson v, Weatherspoon, 225 S.E.2d 634, 29 
N.CApp. 711, cert. den. 228 S.E.2d 453, 290 N.C. 
662. 

Pool of water or pond 

(1) Md.—Telak v. Maszczenski, 237 A.2d 434, 248 
Md. 476. 
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33. Cal.—Marin Municipal Water Dist, v. Northwest¬ 
ern Pac. R. Co., 61 CalRptr. 520, 253 C.A.2d 83. 
35, Ariz.—Gaston v. Hunter, App., 588 P,2d 326, 121 
Ariz. 33. 

Doctrine of strict liability inapplicable 

Del.—Jackson v. Hearn Bros., Inc., 212 A.2d 726, 9 
Storey 7. 

The fact that the state has authorized 
a person to engage in an abnormally 
dangerous activity does not demon¬ 
strate any intention to predetermine 
where responsibility should lie in the 
case of a non-neghgent miscarriage of 
the activity.^^^ 

36,5. Or.—McLane v. Northwest Natural Gas Co., 
467 P.2d 635, 255 Or. 324. 

37. Railroad tank cars loaded with propane 
gas 

U.S.—^National Steel Service Center v. Gibbons, C.A. 
Iowa, 693 F.2d 817, cert, den, 104 S.Ct. 67, 464 
U.S. 814, 78 L.Ed.2d 82. 

An activity in which abnormal risks 
are inherent is ultrahazardous or ab¬ 
normally dangerous.^^ ^ When an ac¬ 
tivity is extraordinary, exceptional, or 
unusual, considering the locality in 
which it is carried on, when there is a 
risk of grave harm from such abnor¬ 
mality, and when the risk cannot be 
eliminated by exercise of reasonable 
care, the activity should be classed as 
abnormally dangerous.^^*^® The princi¬ 
pal factor which brings an activity 
within the classification is not so much 
the frequency of miscarriage, which 


may be important, as it is the creation 
of an additional risk to others which 
cannot be alleviated and which arises 
from its extraordinary, exceptional or 
abnormal nature.^^-*^ 

37.5. Or.—^McLane v. Northwest Natural Gas Co., 
467 P.2d 635, 255 Or, 324, 

Disposal of toxic wastes 

N.J.—State, Dept, of Environmental Protection v. Ven- 
tron Corp., 468 A.2d 150, 94 NJ. 473. 

37.10. Or.—McLane v. Northwest Natural Gas Co., 
467 P.2d 635, 255 Or. 324, disapproving anything 
to contrary concerning locality m Bedell et ux. v. 
Coulter et al., 199 Or. 344, 261 P.2d 842. 

37.15. Or.—McLane v. Northwest Natural Gas Co., 
467 P.2d 635, 255 Or. 324. 

38. Ark.—^Zero Wholesale Gas Co„ Inc. v. Stroud, 
571 S.W.2d 74, 26 Ark. 27. 

39. Del—Jackson v. Hearn Bros., Inc., 212 A.2d 726, 
9 Storey 7. 
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45. Ky—Spivey v. Sheeler, 514 S.W.2d 667. 

Mo.—^Terry v. Sweeney, App., 420 S.W.2d 368. 

49. Application of foreseeability rule 

Fla.—Adair v. The Island Qub, App., 225 So.2d 541. 

Extraordinary care 

La.—Surry v. Arkansas Louisiana Gas Co., App., 170 
So.2d 133, writ ref. 171 So.2d 477, 247 La. 358. 
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58. U.S.—Bangor & A.R. Co. v. Ship Femview, D.C. 
Me., 455 F.Supp. 1043. 

Kan.—Jones v. Hittle Service, Inc., 549 P.2d 1383, 219 
Kan. 627. 
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62.10. U.S.—^Motors Ins. Corp. v. Aviation Special¬ 
ties, Inc., D.C.Mich., 304 F.Supp. 973. 

62.20. Tex.—Sun Pipe Line Co., Inc. v. Kirkpatrick, 
Civ.App., 514 S.W.2d 789, err. ref. no rev. err. 

Exercise of due care 

S.D.—Wietmg v. Ball Air Spray, Inc., 173 N.W.2d 272, 
84 S.D. 493. 

High degree of care required 

Kan.—Binder v, Perkins, 516 P.2d 1012, 213 Kan. 365. 

§ 67. Exposure without Guard or 
Warning 

63. La.—Champagne v. Northern Assur, Co. of 
America, App., 210 So.2d 68, writ den. 214 So.2d 
159, 252 La. 831. 

67. Ga.—Daneker v. Megrue, 151 S.E.2d 157, 114 
Ga.App. 312. 

69. N.Y.—Genud v. Tauber, 325 N.Y.S.2d 70, 67 
Misc.2d 682. 

§ 69. Intrusting Dangerous Article 
to Others 
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83.50. Ohio—Evans v, Whirlpool Corp., 227 N.E.2d 
208, 10 Ohio St.2d 240. 
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83.55. Ala.—Brown v. Vanity Fair Mills, Inc., 277 
So.2d 893, 291 Ala. 80. 

84. Fla. — Broome v. Budget Rent-A-Car of Jax, Inc., 
App., 182 So.2d 26. 

Ky.—General Tel. Co. of Ky. v. Blevins, 414 S.W.2d 
899. 

Mich.—CJi;. dted in Moning v. Alfono, 254 N.W.2d 
759, 768, 400 Mich. 425. 

Fredericks v- General Motors Corp., 211 N.W.2d 
44, 48 Mich.App. 580, app. after remand 311 
N.W.2d 725, 411 Mich. 712. 
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S.C.—Howell V. Hairston, 199 S.E.2d 766, 261 S.C 292, 
65 A.L.R.3d 925. 

85. U.S.—Collins v. Arkansas Cement Co., C.A.Ark., 
453 F.2d 512. 

Va.—CJ.S. dted in LaFaso v. LaFaso, 223 A.2d 814, 
819, 126 Vt. 90. 

§ 70. Furnishing Appliances for the 
Use of Others 

86. U.S.—DiMeo v. Minster Mach. Co., C.A.Conn., 
388 F.2d 18. 

Cate V. U.S., D.C.Ala., 249 F.Supp. 414. 

Idaho—CJ.S. dted in Metz v. HaskeU, 417 P.2d 898, 
900, 91 Idaho 160. 

Ind.—Mitchell v. Smith, 211 N.E.2d 809, 138 Ind.App. 
93. 

Mich.—Muylaert v. Erickson, 167 N.W.2d 823, 16 
Mich.App. 167. 

Miss.—CJJS. quoted in Oden Const. Co. v. McPhail, 
228 So.2d 586, 588. 

N.Y.—Kross v. Kelsey Hayes Co., 287 N.Y.S.2d 926, 
29 A.D.2d 901. 

Okl.—Royse v. Stine, 473 P.2d 923. 

Tex.—Otis Elevator Co. v. Wood, 436 S.W.2d 324. 

Smith v. Koenning, Civ.App., 398 S.W.2d 411, 
err. ref. no rev. err. 

Wash.—Reefer Queen Co. v. Marine Const, and Design 
Co., 440 P.2d 453, 73 Wash.2d 783. 

87. Ky.—Lloyd v. Lloyd, 479 S.W.2d 623. 

Mich.—Jennings v. Tamaker Corp., App,, 201 N.W.2d 
654, 42 Mich.App. 310. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R,3d 911, err. ref. 
no rev. err. 

page 951 

89. Minn.—Quam v. Nelson-Ryan Flight Service, 144 
N.W.2d 551, 274 Minn. 475. 

91. Ga.—Stefan Jewelers, Inc. v. Electro-Protective 
Corp., 288 S.E.2d 667, 161 Ga.App. 385, 

La.—Mudd v. Travelers Indem. Co., App., 295 So.2d 
540, revd. on oth. grds.. Sup., 309 So.2d 297. 

N.Y.—Bravo v. C. H. Ticbout & Sons Inc., 243 N.Y. 
S.2d 335, 40 Misc.2d 558, affd. 272 N.Y.S.2d 687, 
26 A.D.2d 617. 

N.C.—Sellers v. Vereen, 148 S.E.2d 98, 267 N.C. 307. 

Tenn.—Simpson v. Allied Van Lines, Inc., App., 612 
S.W.2d 172. 

Unintended use 

(2) User does so at own peril. 

N.Y.—Jones v. Radio City Music Hall Corp,, 329 N.Y. 
S.2d 684, 38 A.D.2d 909, affd, ^291 N.E2d 392, 31 
N.Y.2d 790, 339 N,Y.S.2d 114. 

Gratuitous permission to use tools 

Alaska—Conea v. Stephens, 429 P.2d 254. 

Machine need not be accident proof 

N.Y.—McNaUy v. Chrysler Motors Corp., 284 N.Y. 
S.2d 761, 55 Misc.2d 128. 

93. Ohio—Hooker v. Kroger Co., 231 N.E.2d 344, 12 
Ohio App.2d 105. 

W.Va.—Sutton v. Monongahela Power Co., 158 S,E.2d 
98, 151 W.Va. 961. 

§71. Transmission of Contagious 
Diseases 
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95. N.J.—McIntosh v. Milano, 403 A.2d 500, 168 
NJ.Super. 466. 

§ 72. Fires 

98. U.S.—^Fireman’s Fund American Ins. Co. v. Al- 
macenes Miramar, Inc., C.A.Puerto Rico, 649 
F.2d 21. 

99. Ala.—Havard v. Palmer & Baker Engineers, Inc., 
302 So.2d 228, 293 Ala. 301. 

Colo.—Ward v. Aero-Spray, Inc., 458 P.2d 744, 170 
Colo. 26. 
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La.—Haynes v, Aetna Cas. & Sur. Co., App. I Cir., 411 
So.2d 1145, wnt den., Sup., 415 So.2d 950. 

Mo.—Bridgeforth v. Proffitt, App., 490 S.W.2d 416. 
N J.—B. W. King, Inc. v. Town of West New York, 230 
A.2d 133, 49 NJ. 318. 

Tex.—Burk Royalty Co. v. Walls, Civ.App., 596 S.W.2d 
932, affd.. Sup., 616 S.W.2d 911. 

Ws.—Hass V. Chicago & N.W. Ry. Co., 179 N.W.2d 
885, 48 Wis.2d 321. 

Creation of fire hazard, etc. 

Pa.—Ford v. Jeffries, 379 A.2d 111, 474 Pa. 588. 

Reastm for rule 

Old—Insurance Co. of Nonh America v. Sheinbein, 
488 P.2d 1273. 

Ne^i^mt setting and storing distinguisiied 
Neb.—Empire State Bldg. Co. v. Bryde, 318 N.W.2d 65, 
211 Neb. 184. 

1. La.—^Fire & Cas. Ins. Co. of Connecticut v. Gar¬ 

rick, App., 312 So.2d 103, application den.. Sup., 
313 So.2d 845- 

13. Ga.—Standard Oil Co. v. Harris, 172 S.E.2d 344, 
120 Ga.App. 768. 

2. Dl.—Marquart v. Toledo, Peoria & Western R. Co., 

333 N.E2d 558, 30 III.App.3d 431. 

La.—PeDoquin v. Missouri Pac. R. Co., App., 216 So.2d 
686—Travelers Indem. Co. v. Hendry Corp., App., 
221 So.2d 674, writ ref. 223 So.2d 871, 254 La. 
465—Cambridge Mut. Fire Ins. Co. v. State Farm 
Fire & Cas. Co., App., 405 So.2d 587. 

Ma—Mermod, Jaccard & King Jewelry Co., Inc. v. 
Hellmuth, Obata & Kassabaiim, Inc., App,, 615 
S.W.2d 93. 

N.Y.—Chester Litho, Inc. v. Palisades Interstate Park 
Commission, 305 N.Y,S.2d 682, 33 A.D.2d 202. 
"Origin*’ and “cause” defined 
Ohio—Fidelity & Guaranty Ins. Undcrwrilers, Inc, v, 
Gary Douglas Elec., Inc., 357 N.E.2d 388, 48 Ohio 
App.2d 319, 2 0.0.3d 305. 
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5. Ala.—McCakb v. Mackey Paint Mfg. Co., Inc., 
343So.2d 511. 

Mo.—Bridgeforth v. Proffitt, App., 490 S.W.2d 416. 
Wash.—iaudermilk v. Carpenter, 457 P.2d 1004, 78 
Wash.2d 92, adhered to 469 P.2d 547, 78 Wash.2d 
92. 

Duty not breached 

Or.—Comfort v. Stadelman Fruit, Inc., 592 P.2d 213, 
285 Or. 525. 

d. U.S.—^Baltimore Contractors, Inc. v. Qrcle Floor 
Coi of Washington, Inc., D.CMd., 318 F.Supp, 
106 . 

N.H.—Gobbi v. Moulton, 230 A.2d 747, 108 N.H. 183. 

8* La.—^Hardware Dealers Mut. Rre Ins. Co, v. Wil¬ 
lis, App., 179 So.2d 441. 

OkL—Insurance Co. of North America v. Sheinbem, 
488 P2d 1273. 
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9, OkL—Insurance Co. of North America v. Shein¬ 
bein, 488 P.2d 1273. 

17. Of.—Comfort v. Stadelman Fruit, Inc., 592 P.2d 
213, 285 Or- 525. 
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FrivatCf for profit^ fire protection 
company, A private, for profit, fire 
protection company, acting in the na¬ 
ture of a volunteer and under no legal 
obligation to do so, may only be liable 
in negligence to the owner of personal 
property consumed in a fire if the com¬ 
pany fafls to exercise reasonable care 
and so increases the risk of harm or if 
he harm is suffered because of the 
property owner's reliance on the ef¬ 
forts of the fire protection company.^"^*^ 


273. Ariz.—Bamiun v. Rural Fire Protection Co., 
537 P.2d 618, 24 Ari 2 .App. 233. 

28. OkL—Insurance Co. of North America v. Shein¬ 
bein. 488 P.2d 1273. 

Not applicable 

La.—Hayn<» v. Aetna Cas. & Sur. Co., App. 1 Cir., 411 
So.2d 1145, writ den., Sup., 415 So.2d 950. 

31. Statute held inapplicable 

Cal.—Gould V. Madonna, 85 CaLRptr. 457, 5 C.A.3d 
404. 

Okl.—Insurance Co. of North America v. Sheinbein, 
488 P.2d 1273. 

32, Legislative intention 

Mont.—Belue v. State, 649 P.2d 752, 199 Mont. 451. 
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37. Conn.—Granata v. Schaefer’s Bake Shop, Inc., 
232 A.2d 513, 4 Conn.Cir. 382. 

N.J.—B.W. King, Inc. v. Town of West New York, 230 
A.2d 133, 49 N.J. 318. 

Pa.—Marrazzo v. Scranton Nehi Bottling Co., 223 A.2d 
17, 422 Pa. 518. 

38. Colo.—Hamilton v. Smith, 428 P.2d 706, 163 
Colo. 88. 

40. Ohio—Moncol v. Board of Ed. of North Royalton 
School Dist.. 378 N.E.2d 155, 55 Ohio St.2d 72, 9 

0.0,3d 75. 

41. U.S,—Schnadig Corp. v. Walser, D.C.N.C., 261 
F.Supp. 311. 

Conditions conducive to start of fire distin¬ 
guished from conditions conducive to 
spread 

Or.—Comfort v. Stadelman Fruit, Inc., 592 P.2d 213, 
285 Or. 525. 

42. Ill.—Netherton v. Arends, 225 N.W.2d 143, 81 
ni.App.2d 391. 

La.—American Ins. Co. v. Stansbury, App., 197 So.2d 
337. 

Accumulation of inflammable material 

(2) Other matters. 

Or.—Hesse v. Century Home Components, Inc., 514 

P.2d 871, 267 Or. 53. 

43. N.J.—B. W. King, Inc. v. Town of West New 
York, 230 A.2d 133, 49 N.J. 318. 

44. N.J.—B. W, King, Inc. v. Town of West New 
York, 230 A.2d 133, 49 N.J. 318. 
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48. U.S.—Fireman’s Fund Ins. Co. v. Aalco Wrecking 
Co., Inc., C.A.Mo., 466 F.2d 179, cert den. 93 
S.Q. 1371, 410 U.S. 930, 35 L.Ed.2d 592 

50. La.—Barber v. Books, Etc., Inc., App., 316 So.2d 
154, writ den., Sup., 320 So.2d 559. 
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57. N.C.—Edwards v. HamiU, 145 S.E2d 884, 266 
N.C. 304. 

65. Ind.—Parr v. McDade, 314 N.E2d 768, 161 Ind. 
App. 106. 

S.D.—Johnson v. Straight’s, Inc., 288 N.W.2d 325. 

Fuel company and heating contractor 

Md.—Morgan v. Metropolitan Fuels, Inc., 334 A.2d 
553, 25 Md.App. 598. 
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77. III.—Tozzi V- Testa, 423 N.R2d 948, 53 Ill.Dec. 
579, 97 nLApp.3d 832. 

§ 73. Private Vehicles 

87. N.Y.—People v. Szymanski, 311 N.Y.S.2d 120, 63 
Misc.2d 40. 

Negligent entrustment 

U.S.—Pritchett V. Kimbcriing Cove, Inc., C.A.Mo., 568 
F.2d 570, cert. den. 98 S.a. 2274, 436 U.S. 922, 56 
L.Ed.2d 765. 
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94. Duty to supervise minors 

La.—Ratcliff V. United Services Auto. Ass’n, App., 180 
So.2d 58, writ ref. 180 So.2d 541, 248 La. 528. 

§ 74. In General 
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99. U.S.—Daigle v. Continental Oil Co., D.C.La., 277 
F.Supp, 875. 

Mont.—Dutton v. Rocky Mountain Phosphates, 438 
P.2d 674, 151 Mont. 54. 

1. The true test etc. 

La.—Richard v. Sonnier, App., 363 So.2d 961. 

2. U.S.—Kennedy v. U.S. Const. Co., C.A.Ark., 545 

F.2d 81. > 

Kan.—Mid-Century Ins. Co. v. Latimer, 508 P.2d 935, 
211 Kan. 810. 

N.Y.—Town of Preble v. Song Mountain, Inc., 308 
N.Y.S.2d 1001, 62 Misc.2d 353. 

Wis.—Wells V. Chicago and North Western Transp. 
Co., App., 283 N.W.2d 471, 91 Wis.2d 565, affd. 
296 N.W.2d 559, 98 Wis.2d 328. 

Wyo.—Wheatland Irr. Dist. v. McGuire, 537 P.2d 1128, 
gr. in part 552 P.2d 1115, reh. 562 P.2d 287. 

3. Cal.—^Beauchamp v. Los Gatos Golf Course, 77 

Cal.Rptr. 9.14, 273 C.A.2d 20. 

Ga.—Jones v. Interstate North Associates, 243 S.E.2d 
737, 145 Ga.App. 366. 
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3.5. U.S.~HartzeU v. U.S.. C.A.C 0 I 0 ., 539 F.2d 65. 
Hawaii—Friedrich v. Department of Transp., 586 P.2d 
1037, 60 Haw. 32. 

La.—Vidrine v. Missouri Farm Ass’n, App., 339 So.2d 
877, writ den.. Sup., 342 So.2d 216. 

Not necessarily controlling 
Cal.—Fitch v. LeBeau, 81 Cal.Rptr. 722, 1 C.A.3d 320. 
D.C.—Smith v. Arbaugh’s Restaurant, Inc., C.A., 469 
F.2d 97, 152 U.S.App.D.C 86, cert. den. 93 S.Q. 
2774, 412 U.S. 939, 37 L.Ed.2d 399. 

(2) D.C.—Smith v. Arbaugh’s Restaurant, Inc., C.A., 
469 F.2d 97, 152 U.S.App.D.C. 86, cert. den. 93 S.Q. 
2774, 412 U.S. 939, 37 L.Ed.2d 399. 

Foreseeability 

N.Y.—Scurti v. Qty of New York, 354 N.E.2d 794, 40 
■ N.Y.2d 433. 387 N.Y.S.2d 55. 

4. Ala.—White v. Packer, Civ., 345 So.2d 312. 

Ariz.—Robles v. Severyn, 504 P.2d 1284, 19 Ariz.App. 

61. 

Cal.—^Totten v. More Oakland Residential Housing, 
Inc., 134 Cal.Rptr. 29, 63 CA.3d 538. 

III.—Crum v. Gulf Oil Corp., 388 N.E.2d 1008, 27 
IlLDec. 45, 70 IlLApp.3d 897. 

Ind.—Olson v. Kushner, 211 N.E.2d 620, 138 Ind.App. 
73. 

Mich.—Thone v. Nicholson, 269 N.W.2d 665, 84 Mich, 
App. 538. 

Codifying common law 

N.Y.—Rock V. Concrete Materials, Inc., 362 N.Y.S.2d 
258, 46 AD.2d 300, 329 N.E.2d 672, 36 N.Y.2d 
772, 368 N.Y.S.2d 841, 

5. La.—Hicks v. Board of Sup’rs of Louisiana State 

University and Agr, and Mechanical College, 
App., 189 So.2d 90, writ ref. 190 So.2d 239, 249 
La. 730. 

Mmn.-^Peterson v. Balach, 199 N,W,2d 639, 294 Minn. 
161. 

N.Y.— Londa v, Dougbay Estates, 393 N.Y.S.2d 172, 56 
A.D.2d 922. 

Okl.—Sutherland v. Saint Francis HospitaL Inc., 595 
P.2d 780. 

Pa.—Starke v. Long, 292 A.2d 440, 221 Pa.Super, 338. 
Peculiar sitimtion of property 
Pa.—Stebner v. Young Men’s Christian Ass’n, 238 A.2d 
19, 428 Pa. 370. 

Duty of court 

N.Y.— Quinlan v. CecchinL 363 N.E.2d 578, 41 N.r.2d 
686, 394 N.Y.S.2d 872. 
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Golf course 

(3) Other matters. 

La.—Outlaw v. Bituminous Ins. Co., App., 357 So.2d 
1350, writ den. Sup., 359 So.2d 1293. 

7. U.S.—Quinn v. U.S., D.C.Ark., 312 F.Supp. 999, 

affd., C.A., 439 F.2d 335. 

Alaska—Webb v. City and Borough of Sitka, 561 P.2d 
731, 

Ariz.—Burke v. Arizona Biltmore Hotel, Inc., 467 P.2d 
781, 12 Ariz.App. 69. 

Colo.—Connelly v. Redman Development Corp., App., 
533 P.2d 53. 

Ga.—Glean v. Smith, 156 S.E.2d 507, 116 Ca-App. 111. 
Hawaii—Farrior v. Payton, 562 P.2d 779, 57 Haw. 620. 
Ill.—Mahurin v. Lockhart, 390 N.E.2d 523, 28 Ill.Dec. 

356, 71 Ill.App.3d 691. 

La.—Fontenot v. Sarver, App., 183 So.2d 75. 

Mo.—Sellens v. Christman, 418 S.W.2d 6. 

N.Y.—Finkre v. Zimmerman, 271 N.Y.S.2d 820, 26 
A.D.2d 179—Brown v. L. F. Hamlin, Inc., 310 
N.Y.S.2d 531. 34 A.D.2d 846. 

Okl.—Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Pa.—Englehart v. Finkelstein, 11 Lebanon 114. 

Tenn.—Interstate Life & Acc. Co. v. Cox, 396 S.W,2d 
80, 55 Tenn.App. 40. 

Exemptive statute construed 
N.J.—Boileau v De Cecco, 310 A.2d 497, 125 N.J.Su- 
per. 263, affd. 323 A.2d 449, 65 N.J. 234. 

Deviation from code must first be obtained 

Alaska—Bachner v. Rich, 554 P.2d 430. 

Matters not constituting exception 
Kan.—Gerchberg v. Loney, 576 P.2d 593, 223 Kan. 
446. 

Owner of place of employment 
Wis.—^Topp V. Continental Ins. Co., 266 N.W.2d 397, 
83 Wis.2d 780. 
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8 . Conn.—Anderson v. Hamilton gardens, Inc., Cir. 

A.D., 229 A.2d 705, 4 Conn.Cir. 255, certification 
den. 222 A.2d 809, 154 Conn. 719. 

Mont.—Dutton v. Rocky Mountain Phosphates, 438 
P.2d 674, 151 Mont. 54. 

9. Cal.—Fitch v. LeBeau, 81 Cal.Rptr. 722, 1 C.A.3d 

320. 

Ill.— clones V. Granite City Steel Co., 244 N.E.2d 427, 
104 Ill.App.2d 379. 

Mass.—Robert Williams, Inc. v. Ferris, 244 N.E.2d 736, 
355 Mass. 288. 

N.Y.—^Merrick v. Murphy, 371 N.Y.S.2d 97, 83 
Misc.2d 39. 

NJ).—Anderson v. Miller’s Fairway Foods, 225 
N.W.2d 579. 

Operation of parking not on slope as negligence 
N.Y.—Kolb V. George, 271 N.Y.S.2d 278, 17 N.Y.2d 
837, 218 N.E.2d 319. 

93. Or.—Dawson v. Payless for Drugs, 433 P.2d 
1019, 248 Or. 334, 35 A.L.R.3d 222. 

9.10, Ariz. — Burke v. Arizona Biltmore Hotel, Inc., 
467 P.2d 781, 12 Ariz.App. 69. 

10.5. La. — Nunez v. Isidore Newman High School, 
App., 306 So.2d 457. 

Mich.—McCord v. U.S. Gypsum Co., 145 N.W.2d 841, 
5 Mich.App. 126. 

N.Y.—Coffey v. Dormitory Authority, 270 N.Y.S.2d 
255, 26 A.D.2d 1—La France v. Niagara Mohawk 
Power Corp., 453 N.Y.S.2d 901, 89 A.D.2d 757, 
app. dism. 445 N.E.2d 208, 58 N.Y.2d 747, 459 

N. Y.S.2d 32. 

13. U.S.—Card v. U.S., D.C.Cal., 420 F.Supp. 300, 
affd. 594 F.2d 1230, cert. den. 100 S.Ct. 138, 444 

O. S. 866, 62 L.Ed.2d 90. 

14. Cal.—Brennan v. Cockrell Investments, Inc., Ill 
6d.Rptr. 122, 35 C.A.3d 796. 

N.H.—Ouellette v. Blanchard, 364 A.2d 631, 116 N.H. 
552. 

S»D,—^Waggoner v. Midwestern Development, Inc., 154 
N.W.2d 803. 83 S.D. 57. ' 


Utah—Schulz v. Quintana, 576 P,2d 855. 
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15. Landowner not required to assume unrea¬ 
sonable burden of care 

D.C.—Smith v. Arbaugh’s Restaurant, Inc., C.A., 469 
F.2d 97, 152 U.S.App.D.C. 86, cert, den. 93 S.Ct. 
2774, 412 U.S. 939, 37 L.Ed.2d 399. 

16. Ga.—Winn-Dixie Stores, Inc. v. Hardy, 226 
S.E.2d 142, 138 Ga.App. 342. 

Ohio—Helms v. American Legion, Inc., 213 N.E.2d 
734, 5 Ohio St.2d 60. 

Conditions not dangerous 

(2) Other matters. 

Or.—Summers v. Grant Park Baptist Church, 413 P.2d 
611, 243 Or. 362. 

Extent of duty 

N.Y.—Moore v. Suburban Fuel Oil Service, Inc., 255 
N.Y.S.2d 230, 22 A.D.2d 827, affd. 209 N.E.2d 
122, 16 N.Y.2d 647, 261 N.Y.S.2d 82. 

Government-owned lands 

U.S.—McClain v. U.S., D.C.Or., 445 F.Supp. 770. 

17. U.S.—Hartzell v. U.S., C.A.C 0 I 0 ., 539 F.2d 65. 
Colo.—Burchinal v. Gregory, 586 P.2d 1012, 41 Colo. 

App. 490. 

Fla.—Partelow v. Edgar, App., 219 So.2d 72. 

Ill.—Beccue v. Rockford Park Dist., 236 N.E.2d 105, 94 
Ill.App.2d 179. 

La.—Taylor v. National Indem. Co., App., 215 So.2d 
203—Watts v. Town of Homer, App., 301 So. 2d 
729, writ den.. Sup, 305 So.2d 130, two cases. 
N.D,—O’Leary v. Coenen, 251 N.W.2d 746. 

Pa.—Szumski v. Lehman Homes, Inc., 406 A.2d 1142, 
267 Pa.Super. 478. 

Laundromat proprietor 

N.C.—Foster v. Weitzel, 193 S.E.2d 329, 16 N.C.App. 
90, cert. den. 194 S.E.2d 152, 282 N.C. 672. 

18. La.—Vidrine v. Missouri Farm Ass’n, App., 339 
So.2d 877, writ den.. Sup., 342 So.2d 216. 

Mont.—Fuchs v. Huether, 459 P.2d 689, 154 Mont. 11. 
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18.5. Md.—^Windsor v. Goldscheider, 236 A.2d 16, 
248 Md. 220. 

Wis,—Caldwell v. Piggly-Wiggly Madison Co., 145 
N.W.2d 745, 32 Wis,2d 447. 

18.10. D.C.—Munson v. Otis, App., 396 A.2d 994. 
Wash.—Ochampaugh v. City of Seattle, 588 P.2d 1351, 
91 Wash.2d 514. 

19. Mich.—McCord v. U.S. Gypsum Co., 145 
N.W.2d 841, 5 Mich.App. 126. 

Reasonable foreseeability 

(2) Other statonents. 

U.S.—HartzeU v. U.S., C.A.C 0 I 0 ., 539 F.2d 65. 
Liability for negligence not shown 
La.—Boswell v. Louisiana Dept, of Public Welfare, 
App., 345 So.2d 200. 

20. Iowa—Weldenhaft v. Shoppers Fair of Des 
Moines, Inc., 165 N.W.2d 756. 

N.Y—Alcantara v. Federated Girl Scout Councils of 
Nassau County, Inc., 262 N.Y.S.2d 190, 24 A.D.2d 
585. 

21. Mass.—Buck v, Clauson’s Inn at Coonamessett, 
Inc., 211 N.E.2d 349, 349 Mass. 612. 

21.5. Tenn.—Toole v. Levitt, App., 492 S.W.2d 230. 

In determining the degree of care 
demanded of a todowner in a specific 
situation the factors to be weighed are 
the likelihood that his conduct will in¬ 
jure others, taken with the seriousness 
of the injury balanced against the in¬ 
terest which the landowner must sacri¬ 
fice to avoid the risk.^*‘^° 
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21.10. D.C.—Smith v. Arbaugh’s Restaurant, Inc., 
CA., 469 F.2d 97. 152 U.S.App.D.C 86, cert, 
den. 93 S.Q. 2774, 412 U.S. 939, 37 L.Ed.2d 399. 

22. Fla.—Gifford v. Galaxie Homes of Tampa, Inc., 
App., 194 So.2d 25, cert, discharged, Sup., 204 
So.2d 1. 

N.D.—O’Leary v. Coenen, 251 N.W.2d 746. 

Snow and ice on sidewalk ^ 

Ill.—Kittle V. Liss, 439 N.E.2d 972, 64 HlDec. 307, 108 
Ill.App.3d 922. 

24. Strict liability for toxic waste flow 

N.J.—State, Dept, of Environmental Protection v. Ven- 
tron Corp., 468 A.2d 150, 94 N.J. 473, overruling 
Marshall v. Welwood, 38 NJ.L. 339. 

25. Mass.—ZiefF v. Cutter Fire Brick Co., 212 N.E.2d 
856, 350 Mass. 761. 

N.J.—Wollerman v. Grand Union Stores, Inc,, 221 
A.2d 513, 47 N.J. 426. 
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31.50. Cal.—Orser v. Vierra, 60 Cal.Rptr. 708, 252 

C. A.2d 660. 

N.Y.—Mangione v. Dimino, 332 N.Y.S.2d 683, 39 
A.D.2d 128. 

Tex.—Freitas v. Twin City Fisherman’s Co-op. Ass’n, 
Civ.App., 430 S.W.2d 579, err. ref. no rev. err., 
app. after remand 452 S,W.2d 931, err. ref. no rev. 
err. 

Rule as set out in Restatement 

(2) Other statements. 

Pa.—Bahoric v. St. Lawrence Creation No, 13, 85 
Dauph, 246, affd. 230 A.2d 725, 426 Pa. 90. 

32. Cal.—Moncur v. City of Los Angeles, Dept, of 
Airports, 137 Cal.Rptr. 239, 68 C.A.3d 118. 

N.Y.—Mangione v. Dimino, 332 N.Y.S.2d 683, 39 
A.D.2d 128. 

S.D.—Nicholas v. Tri-State Fair and Sales Ass’n, 148 
N.W.2d 183, 82 S.D. 450. 

33. Fla.—Davis v. Johnson, App., 288 So.2d 554. 
N.Y.—Mangione v. Dimino, 332 N.Y.S.2d 683, 39 

A.D.2d 128. 

§ 75. Private Ways 
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39. Colo.—^Yerly v. Jenik, App., 491 P.2d 980, on 
remand 517 P.2d 872. 

41.5. Ohio-Jcswald v. Hutt, 243 N.E,2d 790, 17 
Ohio Misc. 3, aff. 239 N.E2d 37, 15 Ohio St.2d 
224. 

§ 76. Public Resor^ 
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51. U.S.—Ruddy v. U.S. Fidelity & Guaranty Co., 

D. C.Pa., 288 F.Supp. 315. 

Ill.—Hayes v. O’Donnell, 395 N.E.2d 184, 32 DLDcc. 
237, 76 Ill.App.3d 695. 

Greater care than for visitors at private home 
Mich.—Powers v. Huizing, 157 N.W.2d 432, 9 Mich. 
App. 437. 

“Recreational purposes” 

Ga.—Bourn v. Herring, 166 S.E2d 89, 225 Ga. 67, 
conf. to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, transf. 
to 173 S.E.2d 716, 121 Ga.App. 373, app. dism. 91 
S.a. 192, 400 U.S. 922, 27 L.Ed.2d 183. 

Erickson v. Century Management C<^., 268 
S.B.2d 779, 154 Ga.App. 508. 

Statutory immunity 

U.S.—Stephens v. U.S., D.C.I1L, 472 F.Supp. 998. 
Cal.—Collins v. Tippftt, 4 Dist, 203 Cal.Rptr. 366, 156 
C.A.3ti 1017. 

Ga.—Stone Mountain Memorial Ass'n v. Herrington, 
171 S.E.2d 521, 225 Ga. 746, mand. conf. to 172 
S.E.2d 434, 121 Ga*App. 20. 

Ohio—Moss V. Department of Natural Resources, 404 
N.E.2d 742, 62 Ohio St2d 138, 16 0.0.3d 161. 
Wash.—Kucher v. Pierce County, 600 P,2d 683, 24 
Wash.App. 281. 
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58^. Pa.—Mike v, Ldjanon Miridites League, 218 
A.2d 814, 421 Pa. 217. 

59. Ill.—Brunsfeld v. Mineola Hotel and Restaurant, 
Inc., 1 Dist., 456 N.E.2d 361, 74 IlLDec. 859, 119 
Ill.App.3d 337. 

Statutory limited liaMlity 

Ga.—Bourn v. Herring, 166 S.E2d 89, 225 Ga. 67, 
conf. to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, transf. 
to 173 S.E.2d 716, 121 Ga.App. 373, app. dism. 91 
S.a. 192, 400 U.S. 922, 27 L.Ed.2d 183. 

Herring v. Hauck, 165 S.E2d 198, 118 Ga.App. 
623—Erickson v. Century Management Corp., 268 
S.E2d 779, 154 Ga.App. 508. 

Ill.—^Johnson v. Stryker Corp., 388 N.E.2d 932, 26 
Ill.Dec. 931. 70 IlI.App.3d 717. 

N.J.—^Tallaksen v. Ross, 400 A.2d 485, 167 N.J.Super. 

1 . 

60. Statute limiting liability inapplicable 

N.Y.—Michalovic v. Genesee-Monroe Racing Ass’n, 
Inc., 436 N.Y.S.2d 468, 79 A.D.2d 82. 

§ 77. Places Abutting on Highway 

61. Ind.—CJS. cited in Blake v. Dunn Farms, Inc., 
App., 396 N.E2d 415, 416, reh. 399 N.E2d 431, 
superseded, 413 N.E2d 560, 274 Ind. 560, 21 
A.LR.4th 123. 

Md.—Edwards v. Chadwick, 321 A.2d 792,22 Md.App. 
140. 

Door abutting sidewalk 

N.Y.—Lacanfora v. Goldapel, 323 N.Y.S.2d 990, 37 
A.D.2d 721. 
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62. Aik.—^North Little Rock Transp. Co. v. Finkbein- 
cr, 420 S.W,2d 874, 243 Ark. 596. 

No liability for objects not on person’s property 
La.—Pepitone v. State Farm Mut Auto. Ins. Co., App., 
369 So.2d 267, writ den., Sup., 371 So.2d 1343. 

63.5. Conn.—Luder v. Meriden-Wallingford Sand & 
Stone Co., 216 A.2d 818, 153 Conn. 422. 

66. Tenn.—Sheets v. Burleson, 488 S.W.2d 365. 

68. Holdup on public street 
Md.—Buck V. Acme Markets, Inc., 456 A.2d 47, 53 
MdJkpp. 151. 
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75. Ipwar-Wd)er v. Madison, 251 N.W.2d 523. 

79. Pa.—Volpc V. Nobd, 29 FayXJ. 3. 

§ 78. —— Excavations and Ob¬ 
structions 
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80. lowa^Wcber v. Madison, 251 N.W.2d 523. 

81. U.S.—Hatfield v. Seaboard Air Line R. Co., C.A. 
Ala., 396 F.2d 721. 

La.—Martin v. Ice, App., 263 So.2d 117—King v. 
Investment Equities, Inc., App., 264 SoXd 297. 

No liability for n^gence of goremment agen¬ 
cy ab^t control by owner benefited 

Md.—Walden v. Wdnstdn, 284 A-2d 1. 263 Md. 570, 
58 A.ER.3d 1079. 

84. Ga.—Brooks v. Logan, 213 S.E2d 916, 134 Ga. 
App. 226. 
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93. Ga.—Martin v. Southern Bell Tel. & Tel. Ca, 192 
S.E.2d 176, 126 Ga.App. 809, revd. on oth. grds. 
194 S.E2d 910, 229 Ga, 881, vac. 195 S.E2d 756, 
128 Ga.App. 42. 
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§ 79. -Falling Structures, Ob¬ 

jects, or Substances 
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14. N.J.—Narsh v. Zirbscr Bros., Inc., 268 A.2d 46, 
111 N.J.Super. 203, 48 A.L.R.3d 1015. 

14.10, N.J.—Narsh v. Zirbser Bros., Inc., 268 A.2d 
46, 111 N.J.Supcr. 203, 48 A.L.R.Sd 1015. 

14.25. Md.—Hensley v. Montgomery County, 334 
A.2d 542, 25 Md.App. 361, 94 A.L.R.3d 1148. 

§ 81(1). Buildings or Other Struc¬ 
tures 

page 974 

19. U.S.—Krugh v. Miehle Co., CA.Mich., 503 F.2d 

121 . 

American States Ins. Co. v. Hannan Const. Co., 
D.COhio, 283 F.Supp. 988, affirmed 392 F.2d 171. 
Ark.—Little Rock Land Co. v. Raper, 433 S.W.2d 836, 
245 Ark. 641. 

Kan.—Fisher v. Sears, Roebuck & Co., 485 P.2d 1309, 
207 Kan. 493. 

Ky.—Kentucky Power Co. v. Bayes, 423 S.W.2d 249— 
Rietze v. Williams, 458 S.W.2d 613. 

Mich.—Dobbek v. Herman Gundlach, Inc., 164 N.W.2d 
685, 13 Mich.App. 549. 

N.Y.—Verro v. Chemical Com Exchange Bank, 254 
NY.S.2d 264, 22 A.D.2d 863. afTd. 215 N.E.2d 
167, 17 N.Y.2d 533, 267 N.Y.S.2d 910. 

page 975 

23. Fla.—Remedy v. Johnston, App., 193 So.2d 487. 
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25. La.—Fugler v. Atlantic k Pac. Tea Co., App., 253 
So.2d 683. 

27. Tex.—Mize v. Lavender, Civ.App., 407 S.W.2d 
856, err. ref. no rev. err. 

It has been held that liability of a 
proprietor of a business for an injury 
sustained by one while rightfully on 
the premises is not determined alone 
by the maintenance of a messy condi¬ 
tion or by a pattern of conduct.^*-^ 

28.5. N.M.—Williamson v. Piggly Wiggly Shop Rite 
Foods, Inc., App., 458 P.2d 843, 80 N.M. 591. 
30. Ala.—^Winn Dixie Montgomery, Inc. v. Brindley, 
Civ., 266 So.2d 146, 48 Ala.App. 479, cert. den. 
266 So.2d 150, 289 Ala. 755. 
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37. Triyial holes or depressions 
U.S.—Humphries v. McCroiy-McLellan Stores Corp., 
C.A.S.C., 358 F.2d 901. 

40. U.S.—Wainwright v. Thomas, D.C.S.C., 250 
F.Supp. 963. 

Pa.—Eagle v. Sherr Realty Co., 216 A.2d 504, 207 
Pa.Super. 752. 
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49. Iowa—CJ.S. dted in Ling v, Hosts Inc., 164 
N.W.2d 123, 127. 

La.—Fontenot v. Sarver, App., 183 So,2d 75—Cole v. 

Golemi, App., 271 So.2d 65. 

Ohio—Thompson v. Ohio Fuel Gas Co., 224 N.E.2d 
131, 9 Ohio St.2d 116. 

50. N.Y.—Lawton v. Cuba Nat. Bank, 276 N.Y.S.2d 
912, 27 A.D.2d 695, affd. 234 N.E2d 256, 21 
N.Y.2d 669, 287 N.Y.S.2d 95. 

S.D.—Waggoner v. Midwestern Development, Inc., 154 
N.W.2d 803, 83 S.D. 57. 

Wis.—Wallow v. Zupan, 150 N.W.2d 329, 35 Wis.2d 
195. 

52. Ohio—Mikuk v. Tailors, 263 N.E.2d 316, 24 
Ohio St.2d 48. 


Wis.—Hass V, Chicago & N.W. Ry. Co., 179 N.W.2d 
885, 48 Wi$.2d 321. 

53. Ariz.—Daugherty v. Montgomery Ward, 428 P.2d 
419, 102 Ariz. 267. 

Ohio—Mikula v. Tailors, 263 N.E.2d 316, 24 Ohio 
St.2d 48. 

54. Ill.—Maytnier V. Rush, 225 N.E.2d 83, 80 Ill. 
App.2d 336. 

Ohio—Mikula v. Tailors, 263 N.E.2d 316, 24 Ohio 
St.2d 48. 

55. Colo.—Miller v. Crown Mart, Inc., 425 P.2d 690, 
162 Colo. 281. 

Ind.—Rust v. Watson, 217 N.E2d 859, 141 Ind.App. 
59. 

Mich.—Pollack v. Oak Office Bldg., 151 N.W.2d 353, 7 
Mich. App. 173. 

Wis.—Steinhorst v. H. C. Prange Co., 180 N.W.2d 525, 
48 Wis.2d 679. 
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56. Conn.—Warren v. StancHff, 251 A.2d 74, 157 
Conn. 216. 

Neb.—Bahe v. Safeway Stores, Inc., 182 N,W.2d 202, 
186 Neb. 228. 

58. U.S.—Safeway Stores, Inc. v. Lucas, C.A.C 0 I 0 ., 
410 F.2d 603. 

§ 81(2). -Duties Imposed by 

Statute or Ordinance 

60. U.S.—Burran v, Dambold, C.A.N.M., 422 F.2d 
133. 

Cal.—Glenn R. Sewell Sheet Metal Inc. v. Loverde, 75 
Cal.Rptr. 889, 451 P.2d 721, 70 C.2d 666. 

Cappa v. Oscar C. Holmes, Inc., 102 Cal.Rptr. 
207, 25 C.A.3d 978. 

Ill.—Bridges v. Ford Motor Co., 243 N.E.2d 559, 104 
Ill.App.2d 26, stating Indiana law—Pantaleo v. 
Gamm, 245 N.E2d 618, 106 Ill.App.2d 116—Ryn- 
ders V. Sangamo Const. Co., 431 N.E.2d 1357, 59 
Ill.Dec. 600, 103 Ill.App.3d 552. 

Mich.—Crawford v. Palomar, 151 N.W.2d 236, 7 Mich. 
App. 21. 

N.Y.—Gonzalez v. Concourse Plaza Syndicates, Inc., 
298 N.Y.S.2d 167, 31 A.D.2d 401, app. after re¬ 
mand 324 N.Y.S.2d 962, 37 A.D.2d 822. 

Or.—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 

Wash.—Tauscher v. Puget Sound Power and Light Co., 
635 P.2d 426, 96 Wash.2d 274. 

Wis.—Frederick v. Hotel Investments, Inc., 180 N.W.2d 
562, 48 Wis.2d 429. 

Objeefiyes of Structural Work Act 

III.—Farley v. Marion Power Shovel Co., Inc., 328 
N.E2d 318, 60 I11.2d 432—^Urman v. Walter, 428 
N.E2d 1051, 57 Ill.Dec. 371, 101 IU.App.3d 1085. 

Louis v. Barenfanger,^ 236 N.E2d 724, 39 I11.2d 
445, cert. den. 89 S.Ct. 296, 393 U.S. 935, 21 
L.Ed.2d 271—Navlyt v. Kalinich, 260 N.E.2d 855, 
125 Ill.App.2d 290, affd. 290 N.E.2d 219, 53 IU.2d 
137—St. John v. R. R. Donnelly & Sons Co., 283 
N.E.2d 312, 5 IU.App.3d 538, affd. 296 N.E.2d 740, 
54 I11.2d 271—Burke v. Illinois Power Co., 373 
N.E2d 1354, 15 m.Dec. 670, 57 Ill.App.3d 498. 
Statute held inapplicable 

U.S.—Aflen v. Godar,, D.C.IU., 476 F.Supp. 172. 

Ill.—Tenenbaum v. City of Chicago, 325 N.E.2d 607, 60 
I11.2d 363. 

Ind.—Jones v. Indianapolis Power & Light Co., 304 
N.E.2d 337. 158 Ind.App. 676. 

La.—Cothem v. LaRocca, 232 So,2d 473, 255 La. 673, 

39 A.L.R.3d 571. 

Wis.—Lemacher v. Circle Const. Co., Inc., 240 N.W 2d 
179, 72 Wis.2d 245. 

Oberal construction 

Ill.—Crafton v. Lester B. Knight & Associates, Inc., 263 
N.E2d 817, 46 I11.2d 533—^Rayfield v. Homart 
Development Co.. 427 N.E.2d 193, 56 IlLDec. 113, 
100 IIl.App.3d 620. 

What constitutes structure 

Til.—Farley v. Marion Power Shovel Go., Inc., 328 
N.E.2d 318, 60 IlL2d 432. 
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Navlyt V. Kalinich, 260 N.E.2d 855, 125 Ill. 
App.2(i 290, affd. 290 N.E.2d 219, 53 I11.2d 137. 

La.—Crawford v. Wheless, App., 265 So.2d 661. 

Person in “charge” of work within Structural 
Works Act 

Ill.—Camithers v. B. C. Christopher & Co., 313 N.E.2d 
457, 57 IU.2d 376. 

Scully V. Otis Elevator Co., 275 N.E.2d 905, 2 
Ill.App.3d 185. 

Prerequisites to application of Structural Work 
Act 

m.—Van Dekerkhov v. City of Herrin, 282 N.E.2d 723, 
51 I11.2d 374—Tenenbaum v. City of Chicago, 325 
N.E.2d 607, 60 111.24 363. 

Persons covered by Structural Work Act 

lU.—Warren v. Meeker, 302 N.E.2d 54. 55 I11.2d 108— 
Halberstadt v. Harris Trust and Sav. Bank, 302 
N.E.2d 64, 55 IU.2d 121. 

Statute limiting liability not unconstitutional 

Wis.—Goodson v. City of Racine, 213 N.W.2d 16, 61 
Wis.2d 554. 

“Appurtenances” 

Ark.—O’Guinn Volkswagen, Inc. v. Lawson, 505 
S.W.2d 213, 256 Ark. 23. 

Structural Work Act held applicable 

III—Tenenbaum v. City of Chicago, 325 N.E.2d 607, 60 
I11.2d 363. 

Statute construed 

Ill.—Alfano V. Board of Trade of City of Chicago, 395 
N.E.2d 384, 32 Ill.Dec. 274, 76 m.App.3d 248. 

Ind.—Hale v. Peabody Coal Co.. 343 N.E.2d 316, 168 
Ind.App. 336. 

N.Y.—Porter v. Avlis Contracting Corp., 381 N.Y.S.2d 
595, 86 Misc.2d 235, mod. on oth. grds. 394 N.Y. 
S.2d 226, 57 A.D.2d 222. 

Or.—Tijerina v. Cornelius Christian Church, 539 P.2d 
634, 273 Or. 58. 

Applicability of immunity provision of Land¬ 
owner’s Liability Act 

U.S.—Orawsky v. Jersey Central Power and Light Co., 
D.C.Pa., 472 F.Supp. 881, applying New Jersey 
statute. 

N.J.—Harrison v. Middlesex Water Co., 386 A.2d 405, 
158 N.J.Super. 368, revd. on oth. grds. 403 A.2d 
910, 80 N,J. 391. 

Immunity from liability 

Cal.—Gerkin v. Santa Clara Valley Water Dist, 157 
Cal.Rptr. 612, 95 C.A.3d 1022. 

Limitation of liability 

Fla.—Abdin v. Fischer, 374 So.2d 1379, app. after 
remand, App. 5 Dist., 411 So.2d 218, 

Duties not liability delegable 

N.Y.—Russin v. Louis N. Picciano & Son, 436 N.Y. 
S.2d 370, 78 A.D.2d 467, affd. 429 N.E2d 805, 54 
N.Y.2d 311, 445 N.Y.S.2d 127. 

61, Ill.—Mclnemey v. Hasbrook Const. Co., 338 
N.E2d 868, 62 I11.2d 93. 

La.—Crawford v. Wheless, App., 265 So.2d 661. 

N.J.—Odar v. Chase Manhattan Bank, 351 A.2d 389, 
138 N.J.Super. 464. 

Wash.—Moore v. Mayfair Tavern, Inc., 451 P.2d 669, 
75 Wash.2d 401. 

Wis.—Stefanovich v. Iowa Nat. Mut. Ins. Co., 271 
N.W.2d 867, 86 Wis.2d 161. 

Willful violation required 

Ill.—^Turner v. Commonwealth Edison Co., 341 N.E.2d 
488, 35 Ill.App.3d 331, app. after remand 380 
N.E.2d 477, 20 BlDec. 499, 63 IU.App.3d 693. 

Negligence not shown 

HI—^Matthews v. Commonwesldi Edison Co., 414 
N.E2d 147, 46 IllDec. 425, 90 Ill.App.3d 1024. 

Or.—^Northwestern Mut. Ins. Co. v. Peterson, 572 P.2d 
1023, 280 Or. 773. 

AlMolute liability 

N*Y.— Weaver v. Lazarus, 461 N.Y.S.2d 363, 93 
AD.2d 8S9. 


62. U.S.—Burran v. Dambold, C.A.N.M., 422 F.2d 
133. 

Not penal in nature 

N.C.—Cowan v. Laughridge Const. Co., 291 S,E.2d 
287, 57 N.CApp. 321. 
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64. Ill.—Crafton v. Lester B. Knight & Associates, 
Inc., 263 N.E.2d 817, 46 I11.2d 533—Tenenbaum 
V. City of Chicago. 325 N.E.2d 607, 60 I11.2d 363. 

Bitner v. Lester B. Knight & Associates, Inc., 
307 N.E.2d 136, 16 ni.App.3d 857. 

Ind.—Smith v. P. & B. Corp., 386 N.E.2d 1232, 179 
IndApp. 693. 

Ky.—Wagers v. Frantz, Inc., 445 S.W.2d 453, app. after 
remand 488 S.W.2d 700. 

Md.—Gardenvillage Realty Corp. v. Russo, 366 A.2d 
101, 34 Md.App. 25. 

Safety orders of industrial commission, etc. 

(2) Other statements. 

Or.—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185. 

68. La.—Adamson v. Westinghouse Elec. Corp., 
App., 236 So.2d 556. 

Liability to persons rightftilly on premises 

La.—Cothem v. LaRocca, 232 So.2d 473, 255 La. 673, 
39 A.L.R.3d 571. 

Statute not applicable to demolition 

La.—^Matthews v. Southern Amusement Co., App., 199 
So.2d 403. 

Structure not intended for habitation 

U.—Cothem v. LaRocca, 232 So.2d 473, 255 La. 673, 
39 A.L.R.3d 571. 

Liability without fault 

La.—^Adamson v. Westinghouse Elec, Corp., App., 236 
So.2d 556. 

Liability without knowledge of defect 

La.—Crawford v. Wheless, App., 265 So.2d 661. 

Offshore drilling platform as building 

U.S.—Mcllwain v. Placid Oil Co., C.A.La., 472 F.2d 
248, cert. den. 93 S.Q. 2734, 412 U.S. 92^ 37 
LEd.2d 150. 

Ruin defined 

U.S.—Wilson V. U.S., D.C.Va., 434 F.Supp. 72. 

69. La.—Stine v. Creel, App. 1 Cir„ 417 So.2d 1243, 
writ den., Sup., 422 So.2d 163. 

Statute held not applicable, etc. 

(2) Other instances. 

U.S.—Mott V. ODECO, C.A,La., 577 F.2d 273, reh. 
den. 581 F,2d 267, two cases, cert. den. 99 S.Ct. 
1226, 440 U.S. 912, 59 L.Ed.2d 461. 

La.—Cothem v. LaRocca, 232 So.2d 473, 255 La. 673, 
39 A.LR.3d 571. 

70. U.S.—Quintanilla v. Chateau Louisiane, Inc., 
D.C.La., 392 F.Supp. 510. 

71. La.—Glorioso v. Chandler, App., 337 So.2d 269. 

72. La.—Cothem v. LaRocca, 232 So.2d 473, 255 La. 
673, 39 A.L.R.3d 571. 

Fontenot v. Sarver, App., 183 So.2d 75. 

Elevator 

La.—^Adamson v. Westinghouse Elec. Corp., App., 236 
So.2d 556. 

§ 81(3).-- Safe-place or 

Frequenter Statutes 
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74. U.S. —Gasperino v. Larsen Ford, Inc., C.A.N.Y., 
426 F.2d 1151, cert, den. 91 S,a. 238, 400 U.S. 
941, 27 L.Ed.2d 245. 

Cal.—Mezerkor v. Texaco Oil Co., 72 Cal.]4itr. 1, 266 
C.A.2d 76, reh. den, 72 CaLRptr. 639. 

N.Y.—Chester Litho, Inc. v. Palisades Interstate Park 
Commission. 305 N.Y.S.2d 68^ 33 AD.2d 202. 

Wis.—Gordon v. Schultz Savo Stores, Inc., 196 N.W.2d 
633, 54 Wi8.2d 692. 
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75. Wash.—Bayne v. Todd Shipyards Corp,, 568 P.2d 
771, 88 Wash.2d 917. 

Wis.—De Marco v. Braund, 142 N.W.2d 165, 30 Wis.2d 
675—Balas v. St, Sebastians (Congregation, 225 
N.W.2d 428, 66 Wis.2d 421—Dykstra v. Arthur G. 
McKee & Co,. 301 N.W.2d 201, 100 Wis.2d 120. 

Nondelegable duty 

N.Y.—Bass V. Standard Brands, Inc., 409 N.Y.S.2d 724, 
65 A.D.2d 689. 

Construction workers 

N.Y.—LaRocca v. Diesel Const. Co.. 298 N.Y.S.2d 863, 
31 A.D.2d 951. 

76. Cal.—Markley' v. Beagle, 59 Cal.Rptr. 809, 429 
P.2d 129, 66 C.2d 951—Akins v. Sonoma County, 
60 C::al.Rptr. 499, 430 P.2d 57. 67 C.2d 185. 

Ohio—Willis V, Eckert Packing Co., 255 N.E.2d 309, 21 
Ohio App.2d 117. 

Wis.—Bellart v. Martell, 137 N.W.2d 729, 28 Wis.2d 
686, reh. den. 139 N.W.2d 473, 28 Wis.2d 686. 

78. Ill.—Morck v. Nicosia, 235 N.E2d 287, 91 lU. 
App.2d 327. 

Statutes held not to apply 

(3) Other statutes. 

Pa.—Kemman v. Riggs, 113 P.L.J. 518, 

Tex.—(Coastal Const. Co. v. Tex-Kote, Inc., Civ.App., 
571 S.W.2d 400, err. ref. no rev. err. 

Wis.—Buckley v. Park Bldg. Corp., 143 N.W.2d 493, 31 
Wis.2d 626—Wallow v. Zupan, 150 N.W.2d 329, 
35 Wis.2d 195—Copeland v. Larson, 174 N.W.2d 
745, 46 Wis.2d 337. 

82. Wis.—Heckendorf v. J. C. Penney Co., 142 
N.W.2d 801, 31 Wis.2d 346-Gould v. Allstar Ins. 
Co., 208 N.W.2d 388, 59 Wis.2d 355—Balas v. St. 
Sebastians Congregation, 225 N.W.2d 428, 66 
Wis.2d 421. 

83. Violation not negligence per se 

N.Y.—Leika v. Shau, 327 N.Y.S.2d 951, 38 A.D.2d 771. 

Ultimate question is one of negligence 

Wis.—Gould V. Allstar Ins. Co.. 208 N.W.2d 388, 59 
Wis.2d 355. 
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84. Wis.—Baker v. McDel Corp., 191 N.W.2d 846, 53 
Wis.2d 71—Gould v. Allstar Ins. Co., 208 N.W.2d 
388, 59 Wis.2d 355. 

85. Ohio—Debie v. Cochran Pharmacy-Berwidc, Inc., 
227 N.E.2d 603, 11 Ohio St.2d 38. 

86. Del—Getty Oil Co. v. Heim, 372 A.2d 529. 

N.Y.—Schnur v. Shanray Const. Ctorp., 294 N.Y.S.2d 

652, 31 A.D.2d 513~<Orbett v, Brown, 299 N.Y, 
S.2d 219, 32 A.D.2d 27. 

Ohio—^Westwood v. Thrifty Boy Super Markets, Inc,, 
278 N.E.2d 673, 29 Ohio St.2d 84. 

Obligation not imposed on third party 

N.Y.—Jones v. Radio City Music Hall Corp., 329 N.Y. 
S.2d 684, 38 A.D.2d 909, affd. 291 N.E.2d 392, 31 
N.Y.2d 790, 339 N.Y.S.2d 114. 

87. Held a “factory” or “workshop” 

U.S.—Gasperino v. Larsen Ford, Inc., D.C.N.Y., 300 
F.Supp. 1182, affd., C.A., 426 F.2d 1151, cert den, 
91 S.a. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

Object or purpose of statute 

U,S.—Gasperino v. Larsen Ford, Inc., D.C.N.Y., 300 
F-Supp. 1182, affd., C.A., 426 F.2d 1151, cert. den. 
91 S.Q. 238. 400 U.S. 941, 27 L.Ed.2d 245. 

Wis.—Gross v. Denow, 212 N,W.2d 2, 61 Wis.2d 40, 
app. after remand 260 N.W.2d 36, 81 ^s.2d 129. 

Ventilation 

U.S.—Gasperino v. Larsen Ford, Inc,, E).C.N.Y., 300 
F,Supp. 1182, affd., C.A, 426 F.2d 1151, cert. den. 
91 S.Q. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

89. Wis.—^Heckendorf v. J. C Penney Co., 142 
N.W.2d 801—Dahl v, K-Mart, 176 N.W.2d 342, 
46 Wis.2d 605—^Frederidc v, Hotel Investments, 
Inc., 180 N.W.2d 562, 48 Wis.2d 429-5hocmaker 
v. Marcus Big Boy, 187 N.W.2d 815, 5t Wi8.2d 
611—Low V. Siewert, 195 N.W.2d 451, 54 Wi8.2d 
251, 66 A.L.R.3d 198. 
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90, Wis.—De Marco v. Braund, 142 N.W.2d 165. 30 
Wis.2d 675—Skybrock v. Concrete Const. Co., 167 
N.W.2d 209, 42 Wis.2d 480--Frederick v. Hotel 
Investments, Inc., 180 N.W.2d 562,48 Wis.2d 429. 

92. Custom (H* usage 

(2) Other statements. 

Wis.—Frederick v. Hotel Investments, Inc., 180 N.W.2d 
562, 48 Wis.2d 429. 

94, Wis.—De Marco v. Braund, 142 N.W.2d 165, 30 
Wis.2d 675—Heckendorf V. J. C. Penney Co., 142 
N.W.2d 801, 31 Wis.2d 346—Merriman v. Cash- 
Way, Inc., 150 N.W.2d 472, 35 Wis.2d 112—Sky- 
hrock V. Concrete Const. Co., 167 N.W.2d 209, 42 
Wis.2d 480. 
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95, m—Crothers v. LaSalle Institute, 370 N.E.2d 
213, 12 m.Dec. 590, 68 IU.2d 399. 

Wis.—De Marco v. Braund, 142 N.W.2d 165, 30 Wis.2d 
675—Heckendorf V. J. C. Penney Co.. 142 N.W.2d 
801, 31 Wis.2d 346—v. Continental Ins. Co., 
266 N.W.2d 397, 83 Wis.2d 780—Topp v. Conti¬ 
nental Ins. Co., 266 N.W.2d 397, 83 Wis.2d 780. 

Act of omission 

U.S.—Gasperino v. Larsen Ford, Inc., D.C.N.Y., 300 
F.Supp. 1182, affd,, C.A., 426 F.2d 1151, cert. den. 
91 S.Q. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

96, Wis.—Ikradc v. Great Atlantic & Pac. Tea Co., 
150 N.W.2d 361, 35 Wis.2d 51—Balas v. St. Se¬ 
bastians Congregation, 225 N.W.2d 428, 66 Wis.2d 
421. 

Rule applies whether proprietor is owner or 
enqiloyer 

U.S.—Bcin Y. City of New York, D.C.N.Y., 271 
F.Supp. 542. 

98. N.Y.—Haskins v. City of New York, 280 N.Y. 
S.2d 773, 28 A.D.2d 656. 

Employees on independent contractor 

U.S.— Gasperino v. Larsen Ford, Inc., D.C.N.Y., 300 
ESapp. 1182, affd., C.A., 426 F.2d 1151, cert den. 
91 S.a. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

N.Y.—White v. Long Island Lighting Co., 302 N.Y. 
S2d 463, 32 A.D2d 791 

99. Wis.—Skybrock v. Concrete Const. Co., 167 
N.W.2d 209. 42 Wis.2d 480.—Wittka v. HartneU, 
175 N.W.2d 248, 46 Wis.2d 374—Balas v. St. 
Sebastians Congr^tion, 225 N.W.2d 428, 66 
Wis.2d 421. 

No breadi merely because place could be made 
safer , 

Wis.—Gross V. Denow, 212 N.W.2d 2, 61 Wis.2d 40, 
app. after remand, 260 N.W.2d 36, 81 Wis,2d 129. 

1. Wis.—Merkley v. Schramm, 142 N.W.2d 173, 31 
Wis.2d 134. 
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4, Wis.—Gordon v. Schultz Savo Stores, Inc., 196 
N.W.2d 633, 54 Wis.2d 692. 

page 985 

13. Ws.—^Parchem v. St. Cecilia’s Congregation, 137 
N.W.2d 90, 28 Wi8.2d 227. 

15. Wis.—Grede Foundries, Ihc. v. Price Erecting 
Co., 157 N.W.2d 559, 38 Wb.2d 502—Cossctte v. 
Lepp, 157 N.W.2d 629, 38 Wis.2d 391 

17. Parking lot not induded 

Wis.—^Voeltzke v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wis.2d 271. 

18. Wis.—^Peppas v. Gty of Milwaukee, 139 N.W.2d 
579, 29 Wis.2d 609, op, corrected and reh. den. 
141 N.W.2d 228, 29 Wis.2d 609—Rausch v. 
Buisse, 146 N.W.2d 801, 33 Wis.2d 154—Sky¬ 
brock V. Concrete Const. Co., 167 N.W.2d 209, 42 
Wis.2d 480—Gordon v, Schultz Savo Stores, Inc., 
196 N.W.2d 633, 54 Wis.2d 691 

Hospital 

Wis.—^Voeltzke v. Kenosha Memorial Hospital, Inc., 
172 N.W.2d 673, 45 Wis.2d 271. 
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20. Parking lot 

Wis.—Wittka v. Hartnell, 175 N.W.2d 248, 46 Wis.2d 
374. 

23. N.Y.—Kelly v. Diesel Const., 334 N.Y.S.2d 309, 
70 Misc.2d 686, affd. 347 N.Y-S.2d 698, 42 
A.D.2d 891, motion den. 310 N.E2d 539, 34 
N.Y.2d 563, 354 N,Y.S.2d 942, affd. 315 N.E.2d 
751, 35 N.Y.2d I, 358 N.Y.S.2d 685. 

Wis,—Wallow v. Zupan, 150 N.W.2d 329, 35 Wis.2d 
195—Struck v. Great Atlantic & Pac. Tea Co., 150 
N.W.2d 361, 35 Wis.2d 51—Merriman v. Cash- 
Way, Inc., 150 N.W.2d 471 35 Wis.2d 112—Witt¬ 
ka v. HartneU, 175 N.W.2d 248, 46 Wis.2d 374— 
Shoemaker v, Marc’s Big Boy, 187 N.W.2d 815, 51 
Wis.2d 611. 
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24. Wis.—Strack v. Great Atlantic & Pac. Tea Co., 
150 N.W.2d 361, 35 Wis.2d 51. 

26. Ill—MiUer v. DeWitt, 226 N.E2d 630, 37 IU.2d 
273. 

Vykruta v. Thomas Hoist Co., 221 N.E2d 99, 75 
Ill.App.2d 291. 

Wis.—Gordon v. Schultz Savo Stores, Inc., 196 N.W.2d 
633, 54 Wis.2d 692. 

Duty not extended to subcontractor’s own plant 

N.Y.—Rusin v. Jackson Heights Shopping Center, Inc., 
261 N.E2d 635,27 N.Y.2d 103, 313 N.Y.S.2d 715. 

27, Wis.—Novak v. City of Delavan, 143 N.W.2d 6, 
31 Wis.2d 200. 

N.Y.—Rusin v. Jackson Heights Shopping Center, Inc,, 
261 N.E2d 635, 27 N.Y.2d 103, 313 N.Y.S.2d 715. 

32. Cal.—Harris v. Chisamore, 85 CalRptr. 223, 5 
C.A.3d 494. 

§ 81(4). -Buildings or Struc¬ 

tures in Process of Con¬ 
struction, Renovation, 
Decoration, or Demoli¬ 
tion 

33. N.Y.—^Rusin v. Jackson Heights Shopping Center, 
Inc., 294 N.Y.S.2d 902, 58 Misc.2d 107, affd. 306 

•N.Y.S.2d 656, 33 A.D.2d 734, app. gr. 307 N.Y. 
S.2d 854, 33 A.D.2d 916, revd. on oth. grds. 261 
N.E2d 635, 27 N.Y.2d 103, 313 N.Y.S.2d 715, 
cert. ques. ans. 261 N.E.2d 635, 27 N.Y.2d 103, 
313 N.Y.S.2d 715. 
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36. La.—^Matthews v. Southern Amusement Co., 
App., 199 So.2d 403. 

Mass.—^Abraham v. E H. Porter Const. Co., 235 
N,E2d 782, 354 Mass. 757. 

37. HI.—McNcUis v. Combustion Engineering, Inc., 
317 N.E2d 573, 58 IU.2d 146. 

N.Y.—Seigel v. Prima Concrete Const. Corp., 279 N.Y. 
S.2d 95, 27 A.D.2d 946. 

Compliance with statute not shown 

N.Y.—Horan v. Dormitory Authority, 349 N.Y.S.2d 
448, 43 A.D.2d 65. 

38. U.S.—Wurz v. Abe PoUin, Inc., C.A.Md., 384 
F.2d 549. 

No distinction among classes under governmen¬ 
tal order 

Cal.—Cappa v. Oscar C. Holmes, Inc., 102 Cal.Rptr. 
207, 25 C.A.3d 978. 

39. lU.—Scrimager v. Cabot Corp., 318 N.E.2d 521, 
23 IU.App.3d 193. 

Tex.—^Fitzgerald v. Andrade, Civ.App., 402 S.W.2d 
563, err. ref. no rev, err. 

Duty to provide safe place to work 
(1) Cal.—Ernest W. Hahn, Inc. v, Sunshidd Insula¬ 
tion Co., 137 Cal.Rptr. 732, 68 CA.3d 1018. 

Fla.—Brown v. South Broward Hospital Dist, App., 
402 So.2d 58. 

HI.-Louis V. Barenfanger, 236 N.E2d 724, 39 IU.2d 
445, cert. den. 89 S.a. 296, 393 U.S. 935, 21 
L.Ed.2d 271. 

Me.—Quiim v. Moore, 292 A.2d 846. 


N.Y.—Allen v. Cloutier Ck)nst. Corp., 393 N.Y.S.2d 
185, 56 A.D.2d 348, affd. 376 N.E.2d 1276, 44 
N.Y.2d 290, 405 N.Y.S.2d 630, rearg. den. 380 
N.E.2d 350, two cases, 45 N.Y.2d 776, 408 N.Y. 
S.2d 1027. 

N.D.—Lumpkin v. Streifel, 308 N.W.2d 878. 

Negligence held not shown 

N.Y.—Brzoza v. Park P.E.P. Corp., 282 N.Y.S.2d 10, 
28 A.D.2d 867. 
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42. Mo,—Moran v. Hartenbach, App., 423 S,W,2d 53, 

44. N.Y.—Vignogna v. 170 East 83rd Realty Corp., 
275 N.Y.S.2d 49, 26 A.D.2d 429, affd. 233 N.E2d 
296, 20 N.Y.2d 932, 286 N.Y.S.2d 283. 

Space beyond edge of floor 

Cal.—Cappa v. Oscar C. Holmes, Inc., 102 Ca 
207, 25 C.A.3d 978. 

§ 81(5). -Doors 

47. La.—Chauvin v. U.S. Fidelity & Guaranty Co., 
App., 223 So.2d 441, application den. 226 So.2d 
921, 254 La. 790. 

Negligence held not shown 

(1) Ill.—Ryan v. Robeson’s, Inc., 251 N.E.2d 545, 

113 Ill.App.2d 416. 

Pa.—Ashbum v. Firck, 17 Cumb. 51. 

48. Ga,—Massey v. Hiltort Heights Park, Inc., 173 
S.E2d 396, 121 Ga.App. 214. 

Transparent glass door 

(2) Other matters. 

, Tex. — Scott V. Liebman, 404 S.W.2d 288. 

Glass sliding door 

La.—^Wilson v. Allstate Ins. Co., App., 278 So.2d 814. 
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51. Tex.—Pinkey’s Liquor Stores of Odessa, Inc. v. 
Carlee, Civ.App., 431 S.W.2d 633, err. ref no rev. 
err. 

§ 81(6). -Floors, Steps, Stair¬ 

ways, Ramps, Aisles, Plat¬ 
forms, and Passageways 

57. La.—Sims v. Gibson’s of Denham Springs, Inc., 
App,, 205 So.2d 824—^Thompson v. Employers’ 
Liability Assur. Co., App., 233 So.2d 739—La 
Fleur V. White System, Inc., App., 235 So.2d 
141—Raines v. Travellers Ins. Co., App., 254 
So.2d 659, app. dism. 281 So.2d 694. 

Neb.—Snyder v. Fort Kearney Hotel Co., 157 N.W.2d 
782, 182 Neb. 859, app. after remand 176 N.W.2d 
686, 185 Neb. 476. 

N.C.—Dawson v. Carolina Power & Light Co., 144 
S.E.2d 831, 265 N.C 691. 

Tex.—Safeway Stores Inc. v. Bozeman, Gv.App., 394 
S.W.2d 532, err. ref. no rev. err. 
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58. Fla.—Winn Dixie Stores, Inc. v. Williams, App., 
264 So.2d 862. 

N.C.—Pridgen v. Hughes, 177 S.E2d 425, 9 N.C.App. 
635. 

Okl.—Safeway Stores, Inc. v. Dobbs, 424 P.2d 55. 

Negligence held not shown 

D.C.—Napier v. Safeway Stores, Inc., App., 215 A.2d 
479. 

Ga.—Angel v. Varsity, Inc., 148 S,E2d 451, 113 Ga. 
App. 507. 

La.—Sigler v. Mount Vernon Fire Ins. Co., App., 201 
So.2d 656—Ardoin v. U.S. Fidelity & Guararity 
Co., App., 205 So.2d 610—^RozeUe v. Employers’ 
Liability Assur. Corp., App., 260 So.2d 757, writ 
den. 262 So.2d 45, 261 La. 1068. 

Okl.—^J. C. Peim^ Co. v. Hoover, 414 P.2d 293. 

Pa.-^Harolerodc v. G. C. Murphy Co., 217 A.2d 778, 
207 Pa.Super. 400. 
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59. Ala.—Smith v. Goss, Civ., 266 So.2d 304, 48 
AlaApp. 502, cert. den. 266 So.2d 309, 289 Ala- 
751. 

La.—^Tripkovich v. Winn-Dixie Louisiana, Inc., App., 
284 So.2d 80, writ den.. Sup., 286 So.2d 663. 

Mich.—Serinto v. Borman Food Stores, 158 N.W.2d 
485, 380 Mich. 637. 

N.C—Farmer v. Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538. 
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60. Ga.—Colonial Stores, Inc. v. Donovan, 154 S.E.2d 
659, 115 Ga-App. 330. 

N.C—Holland v. Malpass, 147 S.E.2d 234, 266 N.C. 
750. 

61. U^S.—Joye v. Great Atlantic & Pac. Tea Co., 
C.A.S.C., 405 F.2d 464—Bardon v. U.S., D.C. 
Ohio, 294 F.Supp., 797, affirmed 403 F.2d 713. 

Ill.—Carter v. Montgomery Ward & Co., 212 N.E.2d 
115, 65 IlLApp.2d 151. 

La.—Sykes v. Great Atlantic & Pac. Tea Co., App., 206 
So.2d 541. 

Pa.—Schwartz v. Warwick-Philadelphia Corp., 226 
A.2d 484, 424 Pa. 185. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

62. La.—Felix v. W. H. McCrory & Co., Inc,, App., 
269 So.2d 845. 

63. Ga.—Colonial Stores, Inc. v. Donovan, 154 S.E.2d 
659, 115 Ga-App. 330. 

La.—-Dunn v. Employers’ Liability Assur. Corp., App., 
241 So.2d 291. 

66. Attractive display doctrine, etc. 

Since the publication of Corpus Juris Secundum the 

case of Pewatts v. J. C. Penney Co., cited to the note has 

been reversed, the court holding the doctrine inapplica¬ 
ble to the facts of the case. 

U.S.—Pewatts v. J. C. Penney Co., C.A.Pa., 356 F.2d 
586. 
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68 . U.S.-rThomason v. Great Atlantic & Pac. Tea 
Co.. C.A.Va., 413 F.2d 51. 

Iowa—Meader v. Paetz Grocery Co,, 147 N.W.2d 211, 
259 Iowa 1101. 

Tex.—Briones v, Levine’s Dept. Store, Inc., Civ.App., 
435 S.W.2d 876, affd. Sup., 446 S.W.2d 7. 

75. Ill.—Tompkins v. Twin Oaks Dairy, Inc., 234 
N.E.2d 403, 91 Ill.App.2d 88. 

76. Fla.—C.J.S. cited in Milby v. Pace Pontiac, Inc., 
App., 176 So.2d 554, 556, cert, dism., Sup., 185 
So.2d 467—Murdoch v. City of Jacksonville 
Beach, App., 197 So.2d 845—Pensacola Restau¬ 
rant Supply Co V. Davison, App., 266 So.2d 682. 

Ga.—Lewis v. Drake, 158 S.E.2d 266, 116 Ga.App. 
581—Family Dollar Stores, Inc. v. Brown, 181 
S.E.2d 100, 123 Ga.App. 359—Hcrschel McDaniel 
Daniel Funeral Home, Inc. v. Hines, 183 S.E.2d 7, 
124 Ga.App. 47—Cash & Save Drugs, Inc. v. 
Drew, 185 S.E.2d 786, 124 Ga.App. 721. 

Neb.—rGraham v. Simplex Motor Rebuilders, Inc., 203 
N.W.2d 494, 189 Neb. 507, app. after remand 215 
N.W.2d 641, 191 Neb. 320. 

Or.—^Bergman v. Cook, 421 P.2d 382, 245 Or. 163. 

Pa.—O’Ndll V. Batchelor Bros., Inc. Funeral Honies, 
219 A.2d 682, 421 Pa. 413—Watkins v. Sharon 
Aerie No. 327 Fraternal Order of Eagles, 223 A.2d 
742, 423 Pa. 396. 

O’Neill V. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affd. 219 A.2d 682, 421 Pa. 413. 
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80, Fla.—Milby v. Pace Pontiac, Inc., App., 176 So.2d 
554, cert, dism.. Sup., 185 So.2d 467—Pensacola 
Restaurant Supply Co. v. Davison, App., 266 
So.2d 682. 

Tex.—Spring Branch Bank v. Wright, Civ.App., 404 
S.W.2d 659, err. ref. no rev. err. 

81. Pa.—Watkins v. Sharon Aerie No. 327 Fraternal 
Order of Eagles, 223 A.2d 742, 423. 


83. U.S.—C JJS. cited in Wainwright v. Thomas, D.C. 
S.C., 250 F.Supp. 963, 968. 

Mont.—Fuchs v. Huether, 459 P.2d 689, 154 Mont. 11. 

Foreseeability 

(2) Other matters. 

La.—Murry v. Boston Ins. Co., App., 178 So.2d 452, 
writ ref. 179 So.2d 641, 248 La. 467. 

84. Colo.—Markley v. Weissman, App., 491 P.2d 79. 

Pa.—Kuminkoski v. Daum, 240 A.2d 524, 429 Pa. 494. 

DeSamo v. Rackmill, 68 Lack.Jur. 9. 

85. U.S.—Wilson v. U.S., D.COkl., 339 F.Supp. 126, 
affd., C.A., 456 F.2d 687. 

Ga.—Kahn v. Graper, 152 S.E.2d 10. 114 Ga.App. 572. 

86. Negligence held not shown 

Ga.—Dickey v. J. C. Penney Co., 186 S.E.2d 356, 124 
Ga.App. 852. 

Pa.—^Atkins v. Urban Redevelopment Authority of 
Pittsburgh, 396 A.2d 1364, 263 Pa.Super. 37, affd. 
in part, dism. in part 414 A.2d 100, 489 Pa. 34, 7 
A.L.R.4th 1120. 
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88. Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 
255 C.A.2d 642. 

Negligence held not shown 

Ala.—Foster v. Kwik Chek Super Markets, Inc., 224 
So.2d 895, 284 Ala. 348. 

Ga.—Mitchell Motors, Inc. v. Tatum, 172 S.E.2d 187, 
120 Ga.App. 689. 

La.—Vidrine v. Dupre, App., 204 So.2d 418. 

Md.—Stevens v. Dovre, 234 A.2d 596, 248 Md. 15. 

90. Construction 

(3) Top step as continuation of floor not improper 

construction. 

Ga.—Dickey v. J. C. Penney Co., 186 S.E.2d 356, 124 
Ga.App- 852. 
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93. Minn.—^Johnson v. R. E. Tapley, Inc., 136 
N.W.2d 538, 272 Minn. 19. 

Wis.—Schlicht Y. Thesing, 151 N.W.2d 119, 35 Wis.2d 
221 . 

Slab above sidewalk at entrance 

Ga.—Cash & Save Drugs, Inc., v. Drew, 185 S.E.2d 
786, 124 Ga.App. 721. 

94. Particular defects 

(4) Other defects. 

Ga.—Kahn v. Graper. 152 S.E.2d 10, 114 Ga.App. 572. 

Ohio—Helms v. American Legion, Inc., 213 N.E.2d 
734, 5 Ohio St.2d 60. 

96. Vt.—Cameron v. Abatiell, 241 A.2d 310, 127 Vt. 
111 . 

97. N.H.—Melcher v. Modem Hotel Inc., 283 A.2d 
895, 111 N.H. 345. 

Regulation held inapplicable 

Minn.—Holland v. Hedenstad, 177 N.W.2d 784, 287 
Minn. 244. 

Violation of statutory duty held not shown 

Wis.—Carr v. Amusement, Inc., 177 N.W.2d 388, 47 
Wis.2d 368. 

3. Child falling from banister 

Utah—Pollick v. J. C. Penney Co., 473 P.2d 394, 24 
Utah 2d 405. 

Guardrails 

Ga.—Fitzpatrick v. Jim Clay Ford, Inc., 189 S.E2d 
876, 126 Ga.App. 58. 

4. Okl—Harrod v. Baggett, 418 P.2d 652. 
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6. Ariz.—Vreeland v. State Bd. of Regents, 449 P.2d 
78, 9 Ariz.App. 61. 

Ga.—Taff v. Harris, 164 S.E.2d 881, 118 Ga.App. 611. 

Ky.—Standard Oil Co. v. Manis, 433 S.W.2d 856. 

Okl,—Reed v. First Nat. Bank of Wagoner, 405 P.2d 

10 . 

9. Kan.—Noland v. Sears, Roebuck & Co., 483 ' P.2d 
1029, 207 Kan. 72. 
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§ 81(7). -Smooth or Slippery 

Surfaces 
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18. Fla.—Ladcnson v. Eder, 195 So.2d 211. 

Ga.—Scott V. Gulf Oil Corp., 157 S.E.2d 526, 116 
Ga.App. 391. 

Iowa—CJ.S. cited in Ling v. Hosts, Inc., 164 N.W.2d 
123, 127. 

La.—Hesse v. Marquette Cas. Co., App., 170 So.2d 173, 
writ ref. 171 So.2d 668, 247 La. 418—^Jennings v. 
Ralston Purina Co., App., 201 So.2d 168, writ ref 
203 So.2d 554, 251 La. 215, application den. 203 
So.2d 554, 251 La. 216—Bersuder v. Employers 
Liability Assur. Corp., App., 210 So.2d 525. 

NC—Forrest v S. H. Kress & Co., 161 S.E.2d 225, 1 
N.C.App. 305. 

Dam 

Tex,—Massman-Johnson v. Gundolf, 484 S.W.2d 555. 

19. Iowa—Weidenhaft v. Shoppers Fair of Des 
Moines, Inc., 165 N.W.2d 756. 

20. N.C.—Long V. Methodist Home for the Aged 
Inc., 187 S.E.2d 718, 281 N.C. 137. 

21. U.S.—Ryan v. F. W. Woolworth Co., D.C.Ohio, 
289 F.Supp. 940. 

N.M.—Garcia v. Barber’s Super Markets, Inc., App,, 
463 P.2d 516, 81 N.M. 92. 

24. Ark.—National Credit Corp. v. Ritchey, 477 
S.W.2d 488, 252 Ark. 106, app. after remand 491 
S.W.2d 811, 254 Ark. 139. 

25. La.—Vegh v. Kaiser Aluminum & Chemical 
Corp., App., 259 So.2d 580. 
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26. U.S.—Bardon v. U.S.. D.C.Ohio, 294 F.Supp. 797, 
affd. 403 F.2d 713. 

N.M.—Garcia v. Barber’s Super Markets, Inc., App., 
463 P.2d 516, 81 N.M. 92. 

29, Fla.—Partelow v. Edgar, App., 219 So.2d 72. 

§ 81(8). -Polished, Oiled, 

or Waxed Surfaces 

31. Colo.—Sanderson v. Safeway Stores, Inc., 421 
P.2d 472. 

Ill.—Schmidt v. Cenacle Convent, 229 N.E.2d 413, 86 
Ill.App.2d 150. 

Ky.—CJ.S. cited in Jenkins Clinic Hospital, Inc. v. 
Hollon, 454 S.W.2d 357, 359. 

La.—Champagne v. Harahan Lions Club, Inc., App., 
243 So.2d 292. 

Miss.—Daniels v. Morgan & Lindsey, Inc., 198 So.2d 
579. 

Mo.—Noel v. Buchholz, 411 S.W.2d 155. 

N.Y.—Mannix v. Matthews, 292 N.Y.S.2d 33, 30 
A.D.2d 895. 

N.C—Hedrick v. Tigniere, 147 S.E.2d 550, 267 N.C. 
62—Hinson v. Cato’s, Inc., 157 S.E.2d 537, 271 
N.C. 738. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev, err.—McKeUian v. 
McKethan, Civ.App., 477 S.W.2d 357, err, ref, no 
rev. err. 

Nondelegable duty 

N.H.—Sears, Roebuck & Co. v. Philip, 294 A.2d 211, 
112 N.H. 282. 
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32. Ark.—National Credit (3orp. v. Ritchey, 477 
S.W.2d 488, 252 Ark. 106, app. after remand 491 
S.W.2d 811, 254 Ark. 139. 
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36. Ill.—Schmidt v. Oenacle Convent, 229 N.E.2d 
413, 86 Ill.App.2d 150. 

40. N.J.—Gill v. Krassner, 77 A.2d 462, 11 N.J.Su- 
per. 10. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 
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§ 81(9). --Water, Snow, or 

Ice; Washing or Cleaning 
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43. IlL—Kittoe v. Metropolitan Sanitary Dist. of 
Greater Chicago, 387 N.E.2d 1031, 26 ni.Dec. 
201, 70 m.App.3d 197. 

Iowa—Hovden v. Qty of Decorah, 155 N.W.2d 534, 
261 Iowa 624. 

and ridges’* doctrine 

U.S.—WiUiams v. U.S., D.C.Pa., 507 F.Supp. 121. 

44. Ga.—Winters v. Morrison’s Cafeteria, 172 S.£.2d 
878, 121 Ga.App. 98—Bryant v. Rucker, 173 
S.E2d 875, 121 Ga.App. 395. 

lU.—DeMario v. Sears, Rorimek & Co., 284 N.E.2d 
330. 6 ni.App.3d 46. 

Iowa—CJ.S. quoted in Ling v. Hosts Inc., 164 N.W.2d 
123, 128—CJ.S. qnoted at lengtii in Weidoihaft v. 
Stampers Fair of Des Moines, Inc,, 165 N,W.2d 
756, 761. 

La.—Pervel v. Hospital Sorvice Ass’n of New Orleans, 
App., 192 So.2d 852—Berglund v. F. W. Wool- 
worth Co., App., 236 So.2d 266. 

Me.—Isaacson v. Husson College, 297 A.2d 98. 

N.Y,—Seiden v. National Commercial Bank & Trust 
Co., 291 N.Y.S.2d 68, 57 Misc.2d 132. 

Since tile publicatimi of Corpus Jaris Secundum the 
case of Gill v. Meier & Frank Co., cited to the text, has 
been overruled, the Supreme Court of Oregon holding 
that the storekeeper is not necessarily free from negli¬ 
gence where the floor has been rendered slippery by 
water tracked in by customers. 

Or.—Fribble v. Safeway Stores, Inc., 437 P.2d 745, 249 
Or. 184. 

45. U.S.—Morris v. U.S., D.C.Ala., 259 F.Supp. 158. 

47. N.Y.—Seiden v. National Commercial Bank & 
Trust Co., 291 N.Y.S.2d 68, 57 Misc.2d 132. 

48. Miss.-CJA quoted in F. W. Woolworth Co. v. 
Stokes, 191 So.2d 411, 415. 

N.Y.—Mason v. Eagles Lodge, 290 N.Y,S.2d 56, 30 
A:D.2d 605. 

Seiden v. National Commercial Bank & Trust 
Co., 291 N.Y.S.2d 68, 57 Misc.2d 132. 

Or.—Pribblc v, Safeway Stores, Inc,, 437 P.2d 745, 249 
Or. 184. 

Leftring premises unattended for long period 
Mass.—^Ventor v. Marianne, Inc., 294 N.E.2d 870, 1 
Mas8.App. 224. 
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49. Miniu—Anderson v. St. Thomas More Newman 
Center, 178 N.W.2d 242, 287 Minn. 251. 

Tex—Hodge v. (^uik-Pik Icehouse, Civ.App., 445 
S.W.2d 266—Spragins v. Jiffy Food Stores, Inc., 
av.App., 492^S.W.2d 719. 

Duty to warn 

(2) CHher instances. 

Ga.—Smith v. Bcl-Arbor, Inc., 175 S.E2d 146, 121 
Ga,App. 739. 

Coatinnoas removal of tracked slush not re~ 
qiiired 

m.—^DeMario v, Sears, Ro^uck & Co., 284 N.E.2d 
330, 6 nLApp.3d 46. 

52. Wis.—W^ttka V. Hartnell, 175 N.W.2d 248, 46 
Wis.2d 374. 

§ 81(10). -Itugs» Mats, Carpets, 

and ether Floor (Uover- 
ings 
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69. N.J.—Tomney v. Ebeling, 251 A.2d 144, 105 N.J. 
Super 66. 

N.C.—C.J.S. cited in Farmer v. WeBoas Village Shop¬ 
ping Center Drug Corp„ 173 S.E.2d 64, 67, 7 
N.CApp. 538. 

Tex.—Mize v. Lavender, Civ.App., 407 S.W.2d 856, err. 
ref. no rev. err. 
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70. IlL—Rathbun v. Old Bam Restaurant, 281 N.E.2d 
726, 4 nLApp.3d 723. 

Mich.—Corbett v. Heck, 174 N.W.2d 618, 20 Mich. 
App. 708. 

Minn.—^White v. Northwestern Bank Bldg. Co., 160 
N.W.2d 545, 281 Minn. 33. 

72, Fla.—Harvey v. Bryant, App., 238 So.2d 462. 
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74, Md.—Paquin v- McGinnis, 229 A.2d 86, 246 Md. 
469. 

79. N.Y.—CJ.S. died in Mannix v. Matthews, 292 
N.Y.S.2d 33. 36, 30 A.D.2d 895. 

Social guest 

Tex.—St. Clergy v. Northeutt, Civ.App., 448 S.W.2d 
847. 

§ 81(11). -Foreign Substances 

or Objects 

81. Kan.—Elrod v. Walls, Inc., 473 P.2d 12, 205 Kan. 
808. 

La.—Singleton v. Foodtown, Inc., App., 195 So.2d 439, 
writ ref. 197 So.2d 653, 250 La. 635. 

Ohio—Schon v. National Tea Co., 274 N.E.2d 578, 28 
Ohio App.2d 49. 

Or.—Pribble v. Safeway Stores, Inc., 437 P.2d 745, 249 
Or. 184-Pavlik v. Albertson’s Inc., 454 P.2d 852, 
253 Or. 370. • 

Tex.—H. E. Butt Grocery Co. v. Vaught, Civ.App., 413 
S.W,2d 940, err. dism.—E Butt Grocery Co. v. 
Rodriguez, Civ.App., 441 S.W.2d 215. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt. 389. 

83, Ala.—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

Ky.—clones v. Jarvis, 437 S.W.2d 189. 

Okl.—Fuller v. RahiU, 496 P.2d 785. 

Tex.—Roberts v. K-Mart Foods, Inc., Civ.App., 470 
S.W.2d 751, err. rev. no rev. err. 

Each case decided on its facts 

Ala,—Winn Dixie Montgomery, Inc. v. Brindley, Civ., 
266 So.2d 146, 48 Ala,App. 479, cert. den. 266 
So.2d 150, 289 Ala. 755. 
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85. Ala.—Smith v. Goss, Ov., 266 So.2d 304, 48 
AIa.App, 502, cert. den. 266 So.2d 309, 289 Ala. 
751. 

Kan.—Carter v. Food Center, Inc., 485 P.2d 306, 207 
Kan, 332. 

N.J,—WoUennan v. Grand Union Stores, Inc., 221 
A.2d 513, 47 N.J. 426. 

86. La.—Singleton v. Foodtown, Inc., App., 195 So.2d 
439, writ ref. 197 So.2d 653, 250 La. 635. 

Mo.—Busch v. Great Atlantic & Pac. Tea Co., App., 
416 S.W.2d 247. 

N.C—Hull V. Winn-Dixie Greenville, Inc., 175 S.E2d 
607, 9 N.C.App. 234. 

87. U.S.—Maugeri v. Great Atlantic & Pac. Tea Co., 
CA.NJ., 357 F.2d 202. 

88. U.S.—Gauldin v. Virginia Winn-Dixie, Inc., C.A. 
Va,, 370 F.2d 167—Thomason v. Great Atlantic & 
Pac. Tea Co., C.A.Va., 413 F.2d 51. 

D.C.—Johnson v. Safeway Stores, Inc., App., 265 A.2d 
596, 

HI.—Brown v, Chicago Transit Authority, 260 N.E2d 
50, 123 m.App.2d 145. 

La.—Gauthier v. Liberty Mut. Ins. Co., App., 179 So.2d 
437—Fedrowisch v. Fidelity-Phenix Iris, Compa¬ 
nies of Continental Ins. Companies App., 265 So.2d 
618. 

N.Y.—Stevens v. Leblaws Market, 278 N.Y.S.2d 703, 
27 A.D.2d 975. 
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89. D.C.—^Napier v. Safeway Stores, Inc., App., 215 
A.2d 479--Howard v. Srfeway Stores, Inc., App., 
263 A.2d 656. . 

Fla.—Burger Boy, Inc. v. Neihoff, App., 221 So.2d 205. 


La.—Harper v. Great Atlantic & Pac. Tea Co., App., 
257 So.2d 468. 

Minn.—Kiaka v. S. S. Kresge Co., 141 N.W.2d 129, 273 
Minn. 278. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 

N.C.—Quinn v. P & Q Supennarket, Inc., 171 S.E2d 
70, 6 N.C.App. 696—^Hull v. Winn-Dixie Green¬ 
ville, Inc,, 175 S.E2d 607, 9 N.CApp. 234. 

Tex—CaireU v. Williams, Cv-App., 430 S.W.2d 586, 
err. ref. no rev. err.—H. E. Butt Grocery Co. v. 
Rodriguez, Civ.App., 441 S.W.2d 215. 

Determining reasonable time 

Mass.—Oliveri v. Massachusetts Bay Transp. Authority, 
292 N.E2d 863. 363 Mass. 165. 

Held not liable 

Ark.-Dennis v. Crabtree, 444 S.W.2d 251, 247 Ark. 
87. 

Long time 

Ala.—Smith v. Goss, Gv., 266 So.2d 304, 48 Ala.App. 
502, cert den. 266 So.2d 309, 289 Ala. 751. 

Period of fifteen to twenty minutes sufficient time to 

constitute and to correct condition. 

Fla.—Winn Dixie Stores, Inc. v. Williams, App., 264 
So.2d 862. 

90. La. — CJauthier v. Liberty Mut. Ins. Co., App., 179 
So.2d 437. 

92. N.Y.—Cameron v. H. C. Bohack Co.. 280 N.Y. 
S.2d 483, 27 A.D.2d 362. 

Failure to sweep as not constituting neg^gence 

D.C.—Smith v. Safeway Stores, Inc., App., 298 A.2d 
214. 

94. N.Y.—Kritz v. Manufacturers Hanover Trust Co., 

. 305 N.Y.S.2d 887, 33 A.D:2d 753. 

§ 81(12). -Scaffolds 
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5. Rules as to licensees applied 

Tex.—Olivier v. Snowden, 426 S.W.2d 545. 

Contract 

(2) Other instances. 

U.S.—Webb V. Old Salem, Inc., C.A.N.C., 416 F.2d 
223. 

9. Requirements vary with each case 

lU.—Burgh v. Crane Const. Co., 243 N.E2d 590, 102 
Ill.App.2d 188—Doherty v. National Casting Divi¬ 
sion, Midland-Ross Corp., 285 N.E2d 537, 6 Ill. 
App.3d 329. 
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14. ni.—^Parizon v. Granite City Steel Co., 218 
N.E.2d 27, 71 Ill.App.2d 53—Palier v. Dreis & 
Krump Mfg. Co., 225 N.E.2d 67, 81 ni.App.2d 1. 

Mont—Jold V. McBride, 436 P.2d 78, 150 Mont. 378. 

Failure to properly place scaffold 

Ill.—Louis v. Barenfangcr, 226 N.E.2d 85, 81 ni.App.2d 
104, affd. 236 N.E2d 724, 39 IU.2d 445, cert. den. 
89 S.a. 296, 393 U.S. 935, 21 L.Ed.2d 271. 

15. Mont—Pollard v. Todd, 418 P.2d 869, 148 Mont 
171. 

N.Y.—KeUy v. Diesel Const., 334 N.Y.S.2d 309, 70 
Misc.2d 686, affd, 347 N.Y.S.2d 698, 42 A.D.2d 
891, motion den. 310 N.E2d 539, 34 N.Y.2d 563, 
354 N.Y.S.2d 942, affd. 315 N.E2d 751, 35 N.Y.2d 
1, 358 N.Y.S.2d 685. 

Statute held inapplicable 

U.S.—Juenger v. Bucyrus-Erie Co., D.C.I11., 286 
F.Supp. 286. 

Ill.—Parizon v. Granite Gty Sted CO., 218 N.E2d 27, 
71 Ill.App.2d 53—Lavery v. Ridgeway House, Inc., 
254 N.E2d 117, 117 IlLApp.2d 176. 

Mont.—Hannifin v. Cahill-Mopney Const. Co., 498 
P.2d 1214, 159 Mont 413. 

No duty to furnish scaffold 

Fla.—^Brown v. South Broward Hospital Dist, App., 
402 So.2d58. 

Ill.—Morck V. Nicosia, App., 235 N.E2d 287, 91 Ill. - 
App.2d 327.. 
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Act held not violated 

Mont—Joki v. McBride, 436 P.2d 78, 150 Mont. 378. 

Absolute duty 

N.Y.—Rea v. Albert Elia Bldg. Co., Inc., 435 N.Y.S.2d 
849, 79 A.D.2d 1102. 

16. Ill—Carlton v. Verplaetse, 458 N.E.2d 584, 76 
IlLDec. 184, 120 Ill.App.3d 795. 

Mont.—State ex rel. Great Falls Nat. Bank v. District 
Court of Eighth Judicial Dist. In and For 
County, 463 P.2d 326, 154 Mont. 336. 

17. Mont.—Joki v. McBnde, 436 P2d 78, 150 Mont. 
378. 

N.Y.—People on Information of Taccetta v. Isadore 
Rosen & Sons, Inc., 360 N.Y.S.Zd 158, 79 Misc.2d 
328. 

18. BL—Louis V. Barenfanger, 236 N.E.2d 724, 39 
I11.2d 445, cert. den. 89 S.Ct. 296, 393 U.S. 935, 21 
L.Ed.2d 271. 

N.Y.—Kelly v. Diesel Const., 334 N.Y.S.2d 309, 70 
Misc.2d 686, affd. 347 N.Y.S.2d 698, 42 A.D.2d 
891, motion den. 310 N.E.2d 539, 34 N.Y.2d 563, 
354 N.Y.S.2d 942, affd. 315 N.E.2d 751, 35 N.Y.2d 
1, 358 N.Y.S.2d 685. 

19. La.—Barilleaux v. George D. Mattix, Inc., App., 
202 So.2d 461. 

N.Y.—Yearke v. Zarcone, 395 N.Y.S.2d 322, 57 A.D.2d 
457. 

20. Ill.—Spiezio v. Commonwealth Edison Co, 235 
N.E2d 323, 91 Ill.App.2d 392—Burgh v. Crane 
Const. Co., 243 N.E.2d 590, 102 Ill.App.2d 188— 
Karris v. Goldman, 254 N.E.2d 605, 118 Ill. 
App.2d 85—Testa v. Kaluzny Bros., Inc., 320 
N.E2d 114, 23 Ill.App.3d 841. 

Mont.—Pollard v. Todd, 418 P.2d 869, 148 Mont. 
171—State ex rel. Great Falls Nat. Bank v. District 
Court of Eighth Judicial Dist. In and For Cascade 
County. 463 P.2d 326, 154 Mont. 336. 

N.Y.—SamofF v. Charles Schad, Inc., 239 N.E.2d 194, 
22 N.Y.2d 180, 292 N.Y.S.2d 93. 

Rocha V. State, 360 N.Y.S.2d 484, 45 A.D.2d 
633. 

21. Ill.—Burgh V. Crane Const. Co., 243 N.E2d 590, 
102 Ill.App.2d 188. 
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22. Ill.—Kenworthy v. Young, 388 N.E.2d 217, 26 
IlLDec. 593, 70 Ill.App.3d 144. 

N.Y.—Rocha v. State, 360 N.Y.S.2d 484, 45 A.D.2d 
633. 

Statute imposing strict liability strictly con¬ 
strued 

La.—Barilleaux v. George D. Mattix, Inc., App., 202 
So.2d 461. 

23. Ill.—Larson v. Commonwealth Edison Co., 211 
N.E.2d 247, 33 I11.2d 316. 

Particular terms construed 

(4) Other terms. 

U.S.—^Wood V. Commonwealth Edison Co, D.CIll., 
343 RSupp. 1270. 

N.Y.—Zahn v. Pauker, 3 Dept., 486 N.Y.S.2d 422, 107 
A.D.2d 118. 

24. U.S.—Schroeder v. C. F. Braun & Co., C.A.I11., 
502 F.2d 235. 

Ill.—Scrimager v. Cabot Corp., 318 N.E.2d 521, 23 
Ill.App.3d 193. 

Mont.—State ex rel. Great Falls Nat. Bank v. District 
Court of Eighth Judicial Dist. In and For Cascade 
County, 463 P.2d 326, 154 Mont. 336. 

N.Y.—Rocha v. State, 360 N.Y.S.2d 484, 45 A.D.2d 
633. 

Subcontractor 

(2) Held not liable. 

ni— Schaffer v. Veach, 209 N.E.2d 373, 61 IlLApp.2d 
168. 

N.Y.—Samoff v. Charles Schad, Inc., 239 N.E.2d 194, 
22 N.Y.2d 180, 292 N.Y.S.2d 93. 

(3) Contractor not liable. 

Neb.—Hand v. Rorick Const, Co., 206 N.W.2d 835, 190 
Neb. 191. 


Owner held not an insurer of safety 
Mont.—Joki v. McBride, 436 P.2d 78, 150 Mont. 378. 
Absolute liability imposed 
N.Y.—Heath v. SolofF Const., Inc., 4 Dept., 487 N.Y. 
S.2d 617, 107 A.D.2d 507- 

Totality of circumstances 
Ill.—McGovern v. Standish, 357 N.E.2d 1134, 2 IlLDec 
691, 65 IlL2d 54. 

26, U.S.—Wood V Commonwealth Edison Co., D.C. 
Ill., 343 F.Supp. 1270. 

Ill.—Kobus V. Formfit Co., 221 N.E.2d 633, 35 IlL2d 
533. 

Mont.—State ex rel. Great Falls Nat. Bank v. District 
Court of Eighth Judicial Dist. In and For Cascade 
County, 463 P.2d 326, 154 Mont. 336 overruling 
Pollard V. Todd, 148 Mont. 171, 418 P.2d 869 and 
Joki V. McBnde, 150 Mont. 378, 436 P.2d 78. 

Liability not imposed 

N.Y.—Bruto V. George Hcnnan & Associates, Inc., 407 
NY.S2d 331, 64 A.D.2d 844, affd. 393 N.E.2d 
1042, 47 N.Y.2d 941, 419 N Y.S.2d 970. 

Owner control not shown 

Ala.—Pate v. U.S. Steel Corp., 393 So.2d 992. 

28. Ill.—Burgh V. Crane Const. Co., 243 N.E.2d 590, 
102 IlLApp.2d 188—Lavery v. Ridgeway House, 
Inc., 254 N.E.2d 117, 117 IlI.App.2d 176. 

Willful violation not required 
U.S.—Bail V. Cunningham Bros., Inc., C.A.I1L, 452 
F.2d 182. 

29. Ill.—Doherty v. National Casting Division, Mid- 
land-Ross Corp., 285 N.E.2d 537, 6 IlLApp.3d 
329. 

30. Ill.—Mundt V. Ragnar Benson, Inc., 310 N.E2d 
633, 18 IlLApp.3d 758, affd. 335 N.E.2d 10, 61 
m.2d 151—Urman v. Walter, 428 N.E.2d 1051, 57 
Ill Dec. 371, 101 IlLApp.3d 1085. 

N.Y.—Rocha v. State, 360 N.Y.S.2d 484, 45 A.D.2d ' 
633. 

Unsecured plank on form for concrete 
Ill.—Frick v. O’Hare-Chicago Corp., 217 N.E.2d 552, 
70 IlLApp.2d 303. 

Wooden utility pole 

U.S.—Wood V. Commonwealth Edison Co., D.C.IIL, 
343 F.Supp. 1270. 

Part of permanent structure 

Ill.—Halberstadt v. Harris Trust and Sav. Bank, 289 
N E.2d 90, 7 IlLApp.3d 991, affd. 302 N.E.2d 64, 
55 IlL2d 121. 

“Supports” and “stays” 

Ill.—Carlson v. Moline Bd. of Educ., School Dist. No. 
40, Moline, 3 Dist., 464 N.E.2d 1239, 80 lU.Dec. 
256, 124 JlLApp.3d 967, disagreeing with Urman v. 
Walter, 101 IlI.App.Sd 1085, 57 ni.Dec. 371, 428 
N.E.2d 1051. 

31. Ill.—Spiezio v. Commonwealth Edison Co., 235 
N.E.2d 323, 91 IlLApp.2d 392. 
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36. Statute inapplicable 

La.—Dever v. Employers Liability Assur. Corp., Ltd., 
App., 26 So.2d 455, application den. 268 So.2d 256, 
263 La. 362. 

§ 81(13). -Other Particular 

Places and Defects 

41. La.—^Taylor v. National Indem. Co., App., 215 
So.2d 203. 

Ohio—State ex rel. General Maintenance & Engineering 
• Co. V. Tobin, 211 N.E2d 834, 4 Ohio St.2d 27. 
Vt.—Sawyer v. Ewen, 212 A.2d 628, 125 Vt. 196. 
Liability imposed on store owner for negligence 
of independent contractor 
Fla.—Modlin v. Washington Avc. Food Center, Inc., 
App., 178 So.2d 596, cert discharged, Sup., 201 
So.2d 70, decision quashed, remd. 205 So.2d 295, 
conf. to 208 So.2d 862 
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42.5. liability of elevator maintenance and 
manufacturer not equal 

N.J.—Hillas V. Westinghouse Elec. Corp., 293 A.2d 419, 
120 N.J.Super. 105 

43. La.—Foggin v. General Guaranty Ins. Co., 195 
So.2d 636, 250 La. 347. 

Taylor v. National Indem. Co., App., 215 So.2d 
203. 

Mo.—Foster v. Uba, App., 402 S.W.2d 619. 

N.H.—Hauser v. Calawa, 366 A.2d 489, 116 N.H. 676. 
N.Y —Hill v. Hotel Pierre Corp., 284 N.Y.S.2d 403, 28 
A.D.2d 1104. 

Okl.—C. R. Anthony Co. v. Milhon, 435 P.2d ,116. 
Pa.—Lien v. Reading Motor Sales, Inc., 59 Berks. 20. 
S.D.—Wheeler v. Comer, 170,N.W.2d 883, 84 S.D. 287. 
Offshore oil well platform 
U.S.—Armstrong v. Chambers and Kennedy, D.C.Tex., 
340 F.Supp. 1220, affd. in part, revd. in part on 
oth. grds., CA.. 499 R2d 263, reh. den. 512 F.2d 
1061, cert. dism. 96 S.Ct. 163, 423 U.S. 886, 46 
L.Ed.2d 118. 

Store display 

La.—LeBlanc v. George Theriots, Inc., 261 So.2d 99. 
Automobile in junk yard 
N.C.—Haney v. Cochrane, 188 S.E2d 35, 14 N.C.App. 
259. 
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44. Ky.—Rietze v. Williams, 458 S.W.2d 613. 

46. Iowa—Chevraux v. Nahas, 150 N.W.2d 78, 260 
Iowa 817. 

47. Ga.—Taff v. Harris. 164 S.E2d 881, 118 Ga.App. 
611. 

N.C.—Dawson v. Carolina Power & Light Co., 144 
S.E2d 831, 265 N.C. 691. 
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49. Lack of Guardrail 

NY.—Weiher v. Permanent Land No. 7 Corp., 261 
N.Y.S.2d 330, 24 A.D.2d 519, affd. 218 N.E2d 
342, 17 N.Y.2d 883, 271 N.Y.S.2d 309. 

51. Unit falling on customer 

Since the publication of Corpus Juris Secundum the 
District (2ourt of Appeal of Florida has receded from 
the opinion in the case of Nutt v. James City, Inc., in so 
far as that opinion is inconsistent with the rule that an 
owner of a store or other public place who impliedly 
invites the public into that place for the transaction of 
business is liable for an injury resulting from a structural 
deficiency and cannot shift liability to someone more 
remote to the customer. 

Fla.—Modlin v. Washington Avc. Food Center, Inc., 
App, 178 So.2d 596, cert, discharged. Sup., 201 
So.2d 70, decision quashed, remd. 205 So.2d 295, 
conf, to 208 So.2d 862. 

52. Mass.—Haak v. McGlame, 256 N.E.2d 444, 357 
Mass. 764. 

Replacing storm windows 

III.—Bishop V. Napier, 210 N.E.2d 9, 62 nLApp.2d 148. 

53. Duty to keep chairs in reasonably safe 
condition 

Ind.—White v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E2d 820, supers.. Sup., 210 N.E2d 
845. 

60. Ga.—Massey v. Hilton Heights Park, Inc., 173 
S.E2d 396, 121 Ga.App. 214. 

§ 81(14). Pools, Ponds, and Similar 
Bodies of Water 
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61. U.S.—Orawsky v. Jersey Central Power and Light 
Co., D.C.Pa., 472 F.Supp. 881, applying New 
Jersey statute—Samuel v. Chevron, U.S.A. Inc., 
D.C.La., 587 F.Supp. 462. 

Ala.—McMuUan v. Butler, 346 So.2d 950. 

Or.—Bilbao v. Pacific Power & Light Co., 479 P.2d 
226, 257 Or. 360. 
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SwiBuning pool as for purpose of statute 
limitiiig liability 

U.S.—McCain v. Commercial Union Ins, Co., D.C.La., 
592 RSupp. 1. 

Effect of Tu^don of ordinance 
Ga.—^Herring v. R. L. Mathis Certified Dairy Co., 173 
S,E2d 716, 121 GaApp. 373, app. dism, 91 S.CJt. 
192, 400 U.S. 922, 27 L.Ed.2d 183. 

64. N-C—BeU v. Page, 156 S.E2d 711, 271 N.C 396. 
66. Mass.—^Pmdhomme v, Calvine MiDs, Inc., 225 
N-E2d 592, 352 Mass. 767. 

68. CaL—Hansen v, Richey, 46 Cal.Rptr. 909, 237 
C.A.2d 475. 

N.Y.-^raddmw v. Paduano, 390 N.Y.S.2d 308, 55 
A.D.2d 828. 

70-36. W.Va.—Kcsncr v. Trenton, 216 S.E2d 880, 
158 W.Va. 997, 86 A.ER.3d 1009. 

§ 82. Elevators, Hoists, and Shafts 
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37. Ga.—^Doke v. Dover Elevator Co., 263 S.E2d 
209, 152 Ga.App. 434. 

Miss.—Gardner v. Otis Elevator Co., 199 So.2d 810. 
N«h.—Krantz v. Marge’s Mufflers, Inc., 172 N.W.2d 
624, 184 Neb. 838. 

Okl.—Seay v. General Bevator Co., 522 P.2d 1022. 
Tex.—^Whitman v. Campbell, Qv.App., 618 S.W.2d 
935. 

No abnormality 

La.—^Fundeibuik v. Montgomery Elevator Co., App„ 
358 So.2d 993. 

38. U.S.—^Hcmea v. West Virginia Palp & Paper Co., 
CA.S.C, 380 F.2d 704. 

Nd).—^Krantz v. Marge’s Mufflers, Inc., 172 N.W.2d 
624, 184 Neb. 838. 

38.15. ni. —Moore v. Sears, Roebuck & Co., 218 
N.E2d 1, 71 IU.App.2d 1. 

Mass.—^Pollock v. Metropolitan Lithograph & Pub. Co., 
223 N.E2d 536, 351 Mass. 711, 

40. La.—Funderburk v. Montgomery Elevator C!o., 
App., 358 So.2d 993. 

41. U.S.—Karison v. 305 East 43rd St. Corp., C.A. 
N.Y., 370 F.2d 467, cert. den. 87 S.Q. 1690, 387 
U.S. 905, 18 L.Ed2d 625. 

DiSalvatore v. U.S., D.C.Pa., 499 F.Supp. 338. 
N.Y.—Tully V. Roosevelt Properties, Inc., 311 N.Y.S.2d 
41, 34 A.D.2d 786, 
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41.15. Not delegable 

HL—Brannon v. Southern Illinois Hoi^ital Corp., 386 
N.£.2d 1126, 25 IlI.Dec. 462, 69 IlLApp.3d 1. 
CHcL-:Ross v. Otis Elevator Co., 539 F.2d 731. 

42. La.—Hd>ert v. Valenti, App., 235 So.2d 193. 

Teat—^Kunter-Hayes Elevates Co. v. Williams, Civ. 

App., 402 S.W.2d 280, err. ref. no rev. err. 

42 La.—Funderburk v. Montgomery Elevator Co., 

App., 358 So.2d 993. 

No HabiUty where indep^dent negUgoice 

Mo.—^Hunt V. JelFerson Arms Apartment Co., App., 
679 S.W.2d 875. 

Ordinary care 

Tex.—DeLeon v. Otis Elevator Co., Civ.App., 610 
S.W.2d 179, err. ref. no rev. err. 

43. Okl.—Iloss V. Otis Elevator Co., 539 P.2d 731. 
43.5. N.Y.—Mallor v. Wolk Properties, Inc., 311 

N.Y.S.2d 141, '63 Misc.2d 187. 

43.10. N.Y.—Hoggaid v. Otis Elevator Co., 276 N.Y. 
S.2d 681, 52 Misc.2d 704, affd. 285 N.Y.S.2d 262. 
28 A.D.2d 1207. 

43.15, Kan.—Bias v, Montgomery Elevator Co. of 
Kansas, Inc., 532 P.2d 1053, 216 Kan. 341. 

Okl.—^Abernathy v. Otis Elevator Corp., 533 P.2d 971. 
Tex,—Hunter-Hayes Elevator Co. v. Williams, Civ. 
App., 402 S.W.2d 280, err. ref no rev. err.—Brew¬ 
er V. Otis Elevator Co., Civ.App,, 422 S.W.2d 766, 
err. ref no rev. err. 


43.25. U.S.—Moreau v. Otis Elevator Co., C.A.La., 
531 F.2d 311. 

Ga.—Speer v. Gemco Elevator Co., Inc., 220 S.E.2d 
714, 136 Ga.App. 235. 

Mass.—Pridgen v. Boston Housing Authority, 308 
N.E.2d 467, 364 Mass. 696, 70 A.L.R.3d 1106. 

Tex.—Brewer v. Otis Elevator Co., Civ.App., 422 
S.W.2d 766, err. ref no rev. err. 
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44.5. La.—Adamson v. Westinghouse Elec. Corp., 
App., 236 So.2d 556. 

Manufacturer 

(2) Fla.—^Armor Elevator (Ho. v. Wood, App., 312 

So.2d 514. 

§ 83. Traps and Pitfalls 

46. Cal.—Rowland v. (Christian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

Fitch v. LeBeau, 81 Cal.ltptr. 722, 1 C.A.3d 320. 

Ga.—Crosby v. Savannah Elec. & Power Co., 150 
S.E2d 563, 114 Ga.App. 193—Clark v. Rich’s Inc., 
150 S.E.2d 716, 114 Ga.App. 242—Kahn v. Gra- 
per, 152 S.E.2d 10, 114 (3a.App. 572—Hollis v. 
First Nat Bank of Atlanta, 159 S.E.2d 497, 117 
Ga.App. 145—Anderson v, Saffold, 213 S.E2d 127, 
134 <5iApp. 31, 

Iowa—Hanson v. Town & Country Shopping Onter, 
Inc., 144 N.W.2d 870, 259 Iowa 542. 

Ky.—Dykes 'v. Alexander, 411 S.W.2d 47—Jones v. 
Wmn-Dixie of Louisville. Inc., 458 S.W,2d 767. 

La.—Lowe v. Thermal Supply of Shreveport, Inc., App., 
242 So.2d 351—Penn v. Schwegmann Westside Ex¬ 
pressway, Inc., App., 391 So.2d 978. 

Md.—Palms v. Shell ai Co., 332 A.2d 300, 24 Md. 
App. 540. 

Mich.—Hall v. Wood, 181 N.W.2d 924, 26 Mich.App. 
135. 

Neb.—Hackney v. KUntworth, 153 N.W.2d 852, 182 
Neb. 219. 

Okl.—Harrod v. Baggett, 418 P.2d 652. 

Wis.—Hass v. Chicago & N.W. Ry. C:o.. 179 N.W.2d 
885, 48 Wis.2d 321—^Mariuzza v. Kenower, 228 
N.W.2d 702, 68 Wis.2d 321. 

Held not trap or pitfall 

Ala.—Driskill v. Alabama Power Cb., 374 So.2d 265, 

Ga.—Brooks v. Logan, 213 S.£.2d 916, 134 (jfaA.pp. 
226. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Meek v. Travelers Ins. Co., App., 188 So.2d 677. 

Mont—Lenz v. Mehrens, 427 P.2d 297, 149 Mont. 394. 

N.D.—Werth v. Ashley Realty Co., 199 N.W,2d 899. 

Ohio—^Potts V. David L. Smith (Honst. Co., 261 N.E.2d 
176, 23 Ohio App.2d 144, 

N^lgence held not shown 

Iowa—Chevraux v. Nahas, 150 N.W.2d 78, 260 Iowa 
817. 

“Trap” defined 

La.—Kavanaugh v. Travelers Ins. Co., App., 203 So.2d 
780. 

Tenn.—Toole v. Levitt, App., 492 S.W.2d 230. 

Fire escape becoming trap 

N.Y.—Martinez v, Kaufman-Kane Realty Co., Inc., 
343 N.Y,S.2d 383, 74 Misc.2d 341, affd., A.D., 349 
N.Y.S.2d 722, 43 A,D.2d 554. 

Held to be trap 

La,—Williams v. Aetna Ins. Co., App., 402 So.2d 192. 

§ 84. In General 
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47. U.S.—P. B. Mutrie Motor Transp., Inc. v. Inter¬ 
chemical CHorp., C.A.Mass., 378 F.2d 447. 

Cal.—Johnson v. State, 73 CaLRptr. 240, 447 P.2d 352, 
69 C2d 782. 

(Honm—Granata v. Schaefer’s Bake Shop, Inc., 232 
A.2d 513, 4 Conn.ar. 382. 

Fla.—Judy v. Belk, App., 181 So.2d 694. 
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Idaho—C.J.S. black letter summary quoted in Smith v. 
State, 473 P.2d 937, 948, 93 Idaho 795, 

III.—Lewis V. Stran Steel Corp., 311 N.E.2d 128, 57 
II1.2d 94. 

Cullmann v. Mumper, 228 N.E.2d 276, 83 Ill. 
App.2d 395. 

La.—Duxworth v. Pat (Haffey Contractor, Inc., App., 
209 So.2d 497, writ den. 210 So.2d 505, 252 U. 
258—Taylor v. Travelers Indem. <Ho., App., 241 
So.2d 564—Rozelle v. Employers’ Liability Assur. 
Corp., App., 260 So.2d 757, writ den. 262 So.2d 45, 
261 La. 1068. 

Md,—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590, 

Mich.—Thompson v. Essex Wire Co., 183 N.W.2d 818, 
27 Mich.App. 516. 

Minn.—Zylka v. Leikvoll, 144 N.W.2d 358, 274 Minn. 
435. 

Mo.—Wells V. Goforth, 443 S.W.2d 155. 

Cupp V. Montgomery, App., 408 S.W.2d 353. 

Neb.—Lucht v, American Propane Gas (Ho., 162 
N.W.2d 891, 183 Neb. 583. 

N.Y.—(Horcoran v. Banner Super Market, Inc., 280 
N.Y.S.2d 385, 19 N.Y.2d 425, 227 N.E.2d 304. 

N.C,—(Hox V. Dick, 229 S.E.2d 843, 31 N.C.App. 565, 
cert. den. 232 S.E. 203, 291 N.C. 710. 

Ohio-Schon v. National Tea Co., 274 N.E.2d 578, 28 
Ohio App.2d 49. 

Pa.—Sdiwartz v. Warwick-Philadclphia (Hbrp., 226 
A-2d 484, 424 Pa. 185. 

Tex.—Socony Mobil Oil (Ho. v. Slater, Civ.App., 412 
S.W.2d 349, err. ref no rev. err.—Soto v. Biel 
Grocery Co., (Hiv.App., 462 S.W.2d 89—McKethan 
V. McKethan, Civ.App., 477 S.W.2d 357, err. ref 
no rev. err. 

Wyo.—Jeffers v. Offe, 598 P.2d 450. 

Conduct of third persons 

(Hal—Nevarez v. Thriftimart, Inc., 87 (Hal.Rptr. 50, 7 
C.A.3d 799. 

Pa.—Moran v. Valley Forge Drive-In Theater, Inc., 246 
A.2d 875, 431 Pa. 432. 

Firemen 

U.S.—Johnson v, Aetna (Has. & Sur. Co., D.C.Fla., 348 
F.Supp. 627. 

48. U.S.—Fireman’s Fund Ins. Co. v. Aalco Wrecking 
Co., Inc., C.A.M 0 ., 466 F.2d 179, cert. den. 93 
S.a. 1371, 410 U.S. 930, 35 L.Ed.2d 592. 

Fla.—Gelman v. Miami Elevator Co., App., 242 So.2d 
156. 

La.—Rozelle v. Employers’ Liability Assur. (Horp., 
App., 260 So.2d 757, writ den. 262 So.2d 45, 261 
La. 1068. 

Mich.—DuChene v. Steelcrete Co., 182 N.W.2d 736, 26 
Mich.App. 584. 

Minn.—Gresser v. Taylor, 150 N.W-2d 869, 276 Minn. 
440. 

Wis.—Low V. Siewert, 195 N.W.2d 451, 54 Wis.2d 251, 
66 A.L.R.3d 198. 
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51. Minn.—Otis v. First Nat. Bank of Minneapolis, 
195 N.W.2d 432, 292 Minn. 497. 

N.Y.—Lusardi v. Regency Joint Venture, 231-235, 63rd 
Corp., Regency Affiliates, 315 N.Y.S,2d 871, 35 
A.D.2d 264. 

52. U.S.—^Hall V. E. I. Du Pont De Nemours & Co., 
In©.. D.CIN.Y., 345 RSupp. 353. 

53. Economic loss incurred to avoid risk as 
entrepreneur’s burden 

Pa.—Dougherty v. Great Atlantic & Pac. Tea (Ho., 289 
A.2d 747, 221 Pa.Super. 221. 

54. U.S.—Dulin v. (Hircle F. Industries, Inc., C.A. 
Ark., 558 F.2d 456. 

Cal.—Galanis v. Mercury Intern. Ins. Underwriters, 55 
(Hal.Rptr. 890, 247 C.A.2d 690. ' 

Ga,—Williams V. Gibbs, 182 S.E.2d 164, 123 Ga.App. 

‘ 677. 

Ky.—Keown v. Keown, 394 S.W.2d 915. 

La,—Taylor v. National Indem. (Ho., App., 215 So.2d 
203. 
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Minn.—Mack v. McGrath, 150 N.W.2ci 681, 276 Minn. 
419. 

Utah—Stevens v. Salt Lake County, 478 P.2d 496, 25 
Utah 2d 168. 

Wash.—Jones v. Leon, 478 P.2d 778, 3 Wash-App. 916. 
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55. U.S.—Bayamon Thom McAn, Inc. v. Miranda, 
C.A.Puerto Rico, 409 F.2d 968. 

Fla.—Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

Md.—Tie Bar, Inc. v. Sartzer, 241 A.2d 582, 249 Md. 
711. 

Mich.—Kimer v. Central Foundry Division of General 
Motors Corp., 199 N.W.2d 827, 41 Mich. App. 211. 
Neb.—Hansen v. First Westaide Bank, 156 N.W.2d 790, 
182 Neb. 664. 

Okl.—Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Tex.—Great Atlantic & Pac. Tea Co. v. McGee, Civ. 
App., 396 S.W.2d 896, err. ref. no rev. err.—Beall 
Bros., Inc. v. Benton, Civ,App., 478 S.W.2d 157. 
Utah—Barnes v. Wheeler Machinery Co,, 520 P.2d 877, 
Constituting trap or pitfall 
Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101. 

Rule held inapplicable 

Or.—Pribble v. Safeway Stores, Inc., 437 P.2d 745, 249 
Or. 184. 

Tex.—Dalton v. Texas Sulphur Products, Inc., Civ. 
App., 482 S.W.2d 24. 

56. Colo.—Burchinal v. Gregory, 586 P.2d 1012, 41 
Colo.App. 490. 

Ky.—Keown v. Keown, 394 S.W.2d 915. 

La.—Roberts v. Allstate Ins. Co,, App. 2 Cir., 437 
So.2d 326. 

Tex.—Howard v. Jackson Elec. Co-op., Inc., Civ.App., 
430 S.W.2d 689, err. ref no rev. err. 

58. U.S.—Hogge v. SS Yorkmar, D.C.Md., 434 
F.Supp. 715. 

Idaho—Smith v. State, 473 P.2d 937, 93 Idaho 795. 
Md.—Uvin v. Walter Kidde & Co., 248 A 2d 151, 251 
Md. 560. 

Wash.—C.J.51. quoted at length in Doyle v. NOR-West 
Pac. Co., 594 P.2d 938, 940, 23 Wash.App. 1. 

59. Precautions held sufficient 

(2) Inspection and cleanup procedures adequate and 
reasonable. 

La.—Phillips v. Great Atlantic & Pac. Food Stores, 
App., 256 So.2d 652, writ den. 258 So.2d 380, 260 
La. 1133. 

(3) Other precautions. 

U.S.—Penn Central Transp. Co. v. U.S., D.C.Del., 366 
F.Supp. 1161, affd„ 505 F.2d 730. 

59.5. Ga.—C.J,S. quoted in Lemming v. J. P. Roberts 
& Sons, Inc., 203 S.E.2d 898, 902, 130 Ga.App. 
564. 

Tex.—clones v. Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref no rev. err. 

Wis.—Heckendorf v, J. C. Penney Co., 142 N.W.2d 
801, 31 Wis.2d 346. 

^.10. U.S.—Consolidated Mach., Inc. v. Protein 
Products Corp., D.C.Fla., 428 F.Supp. 209. 

!Md.—Levin v. Walter Kidde & Co., 248 A.2d 151, 251 
Md. 560. 

Minn.—Mack v. McGrath, 150 N.W.2d 681, 276 Minn. 
419. 

Tex.—Hodge v. Quik-Pik Icehouse, Civ.App., 445 
S.W.2d 266. 

62.5. Ga.—CJJS. quoted in Lemming v. J. P. Roberts 
& Sons, Inc., 203 S.E.2d 898, 902, 130 Ga.App. 
564. 

63^ N.Y.—Torrogrossa v. Towmotor Co., 391 N.Y. 
S.2d 866, 56 A.D.2d 558, aflfd. 376 N.E.2d 920, 44 
N.Y.2d 709, 405 N.Y.S.2d 448. 

A proprietor of a business establish¬ 
ment is not required to take precau¬ 
tions for safety of invitees such as will 
make it impracticable for him to oper¬ 


ate or will destroy the attractiveness 
of the place for those who normally 
patronize it*^^ 

63.5. N.C.—Hadrick v. Tigniere, 147 S.E.2d 550, 267 
N.C. 62. 

§ 85. Guarding or Protecting Dan¬ 
gerous Places or Instrumen¬ 
talities 
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65. Ga.—Washington v. Trend Mills, Inc., 175 S.E.2d 
111, 121 Ga.App. 659. 

La.—Hesse v. Marquette Cas. Co., App., 170 So.2d 173, 
writ ref 171 So.2d 668, 247 La. 418—LeBouef v. 
Cart, App.. 241 So.2d 797. 

Mich.—Rockwell v. Hillcrest Country Club, Inc., 181 
N.W.2d 290, 25 Mich.App. 276—Hall v. Wood, 
181 N.W.2d 924, 26 Mich.App. 135. 

Mo.—Scheibel v. Hillis, 531 S.W.2d 285. App. after 
remand, App., 570 S.W.2d 724. 

N.Y.—Rusin v. Jackson Heights Shopping Center, Inc., 
294 N.Y.S,2d 902, 58 Misc.2d 107, affd. 306 N.Y. 
S.2d 656, 33 A.D.2d 734, app. gr. 307 N.Y.S.2d 
854, 33 A.D.2d 916, revd. on oth. grds. 261 N.E.2d 
635, 27 N.Y.2d 103, 313 N.Y.S.2d 715, cert. ques. 
ans. 261 N.E.2d 635, 27 N.Y.2d 103, 313 N.Y.S.2d 
715—Baker v. Eastman Kodak Co., 312 N.YS.ld 
449, 34 A.D.2d 886, affd. 269 N.E.2d 36. 28 
N.Y.2d 636, 320 N.Y.S.2d 247. 

Pa.—Vanic v. Ragni, 254 A.2d 618, 435 Pa. 26. 

Tenn.—Dawson v. Sears, Roebuck & Co., 394 S.W.2d 
877, 217 Tenn. 72. 

Rule applied to metal tap on child’s shoe 

La.—Sanders v. Argus, App, 267 So.2d 736. 

66. Fla.—Smith v Jung, App., 241 So.2d 874. 

Ky.—Mackey v. Allen, 396 S.W.2d 55. * 

68. Ga.—Slaughter v. Slaughter. 177 S.E.2d 119, 122 
Ga.App. 374. 

69.5, Fla.—C.J.S. cited in LeBase v. Britz, App., 240 
So.2d 819, 821, writ discharged, Sup., 258 ^.2d 
811. 


page 1021 

69.10, Ga.—Harris v. Bethel Air Conditioning & 
Elec. Co., 150 S.E.2d 710, 114 GaApp. 255. 

71. Ohio—Salemi v. Duffy Const. Corp., App,, 197 
N.E.2d 397, revd. on oth. grds. 209 N.E.2d 566, 3 
Ohio St.2d 169, cert. den. 86 S.Ct. 933, 383 U.S. 
927, 15 L.Ed.2d 847, reh. den. 86 S.Ct. 1271, 383 
U.S. 973, 16 L.Ed.2d 313. 
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87. N.Y.—Baker v, Eastman Kodak Co., 312 N.Y. 
S.2d 449, 34 A-D.2d 886, affd. 269 N.E.2d 36, 28 
N.Y.2d 636, 320 N.Y.S.2d 247. 

Department store stairs 

La.—Raines v. Travellers Ins. Co., App., 254 So.2d 659, 
app. dism. 281 So.2d 694. 

92. Ind.—Wyler v. Lilly Varnish Co., 255 N,E.2d 123, 
146 IndApp. 91. 

N.Y.—Healy v. City of New Rochelle, 266 N.Y.S,2d 
861, 25 A.D.2d 446. 

Pa.—Addison v. Westinghouse Elec. Co., 113 P.LJ. 
527. 

Regulations as to particular places or instru¬ 
mentalities 

(1) N.J.—O’Brien v, Bethlehem Sted Corp.; 279 A.2d 
827, 59 NJ. 114. 

(3) Ind.—Hagerman Const Corp. v. Wd)er, App., 
202 N,E2d 758, supers. Sup., 221 N.E2d 901. 

(6) N.J.—^Raponotti v. Bumt-Mill Arms Inc., 273 
A.2d 372, 113 N.J.Super. 173. 

Purposes of ordinances 

Kan.—^Bartlett v. Heersche, 462 P.2d. 763, 204 Kan. 

392, app. after remand 547 P.2d 800,219 Kan. 148, 
N.C—Bell V. Page, 156 S.E2d 711, 271 N.C. 396. 
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Strict construction 

Wash.—McDermott v. Kaezmarek, 469 P.2d 191, 2 
Wash.App. 643. 
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93. Tenn.—Bivin v. Southern Oil Service, Iiux, 394 
S.W.2d 141, 54 Tenn.App. 678. 

Swimming pool 

N.C—Bell V. Page, 156 S.E.2d 711, 271 N.C. 396. 

94. III.—Scully v. Otis Elevator Co., 275 N.E2d 905, 
2 IlLApp,3d 185. 

95. D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 
956. 

Tenn.—Bivin v. Southern Oil Service, Inc., 394 S.W.2d 
141, 54 Tenn.App. 678. 
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96. La.—^Jackson v. Beechwood, Inc,, App., 180 So.2d 
732. 

97. Ky.—Mackey v. Allen, 396 S.W.M 55. 

Private parking lot 

U.S.—Sleeman v. Chesapeake & O.R. Co., DjC,Mich., 
290 F.Supp. 817, affd. in part, vac. in part on oth. 
grds., C.A„ 414 F.2d 305, on remand 305 F.Supp. 
33, vac. on oth. grds. 424 F.2d 547. 

Violation of statute 

( 1 ) Wis.—Merkley v. Schramm, 142 N.W.2d 173, 31 
Wis.2d 134- 

Protection of statute construed broadly 

N.Y.—Mermclstein v. 417 Riverside Drive, Inc., 267 
N.Y.S.2d 330, 25 A.D.2d 522. 

Lighting statute held mandatory 

Conn.—Cricca v. Bosak, 214 A.2d 359, 153 Conn. 89. 
99. Ill.—Golden v. Joseph, 239 N.E.2d 284, 96 Ill. 
App.2d 363. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
219 A.2d 682, 421 Pa. 413. 

§ 86. Lighting 

S.C.—CJ.S. black letter summary quoted in Mahle v. 
Wilson, App., 323 S.E2d 65, 66, 283 S.C. 486. 
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3, Okl.—Harrod v. Baggett, 418 P.2d 652. 

4,10. Exterior stairway 

N.Y.—Gallagher v. St. Raymonds Roman Catholic 
Church, 278 N.Y.SJd 722, 27 A.D.2d 933. 

§ 87. Inspection 

5. U.S.—^Texaco, Inc. v. Vaughan, C.A.Tex., 396 F.2d 

663. 

Traveler’s Ins. Co. v. U.S., D.CTex., 283 
F.Supp. 14—Ohio Cas. Ins. Co. (Venango Federal 
Sav, and Loan) v. Bank Bldg. & Equipment Corp. 
of America, D.C.Pa., 300 FiSupp. 632. 

Ill.—Ryan v. Robeson’s., Inc., 251 N.E2d 545, 113 
Ill.App.2d 416. 

Ind,—Rust V. Watson, 215 N.E2d 42, 141 IiuLApp. 59, 
reh. den. 217 N.E.2d 859, 141 Ind-App. 59. 

La.—Gauthier v. Liberty Mut. Ins. Co., App., 179 So.2d 
437. 

Minn.—Berry v. Haertel, 170 N,W.2d 558, 284 Minn. 
400. 

Tex.—City of Beaumont v. Graham, Civ.App., 423 
S.W.2d 105, affd., Sup., 441 S.W.2d 829—Freitas v. 
Twin City Fisherman’s Co-opw Ass’n,, Civ.App., 
430 S.W.2d 579, err. ref no rev. err., i^p. after 
remand 452 S.W2d 931, err. ref no rev. err.—Gui¬ 
dry v. Neches Butane Products Ca, QvjVpp., 466 
S.W.2d 389, err. gr.—Walker’s Service & Equip- 
mOTt Co. y. Shipp, Civ.App., 466 S.W.2d 621—H. 
E butt Grocery Co. v. Murroquin, Civ.App., 466 
S.W.2d 837. 

6. Ga.—Peaster v. William Sikes Post No, 4825 Veter¬ 

ans of Foreign Wars, Inc.,i 147 S.E2d 686, 113 
Qa.App. 211. 
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8. Negligence not shown 

Ariz.--Powder Horn Nursery, Inc. v. Soil & Plant 
Laboratory, Inc., App., 579 P.2d 582, 119 Ariz. 78. 

9. U.S.—Di Gregorio v. N. V. Stoomvaart Maatschap- 
pij “Nederiand”, D.CN.Y., 411 F.Supp. 331, afFd. 
531 F.2d 1143. 

Tex.—Jones v. Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev, err. 

Workmen’s ctHnpensation insurer 

U.S.—Claiic V. Employers Mutuals of Wausau, D.C.Pa., 
297 F.Supp. 286. 

10. Ky.—Embry v. Henderson, 511 S.W.2d 218. 

Tex.—Birmingham v. Gulf Oil Corp., Civ.App., 494 

S.W.2d 946, affd.. Sup., 516 S.W.2d 914. 

11. U.S.—U.S. V, Moran Towing & Transp. Co., C.A. 
Md., 409 F.2d 961, on remand D.C., 302 F.Supp. 
600—Hogge V. U.S., D.C.Va., 354 F.Supp. 429. 

Ind.—White v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, supers. Sup., 210 N.E.2d 
845. 

12. Ga.—Angel v. Varsity, Inc., 148 S.E.2d 451, 113 
Ga.App. 507. 

Ind.—^Whke v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, supers. Sup., 210 N.E.2d 
845. 

Nd).—Kozloski v. Modem Litho, Inc., 154 N.W.2d 
460, 182 Neb. 270. 

Or.—Wriglesworth v. Doyle, 417 P.2d 999, 244 Or. 468. 
Wis.—Marshall v. MUes, 194 N.W.2d 630, 54 Wis.2d 
155. 

Orcumstances held not to call for inyestigation 

(1) N.Y.—Bravo v. C. H. Tiebout & Sons, Inc., 243 
N.Y.S.2d 335, 40 Misc.2d 558, affd. 272 N.Y.S,2d 687, 
26 A.D.2d 617. 

(5) Other circumstances. 

U.S.—C. W. Regan, Inc. v. Parsons, BrinckerhofF, 
Quade and Douglas, C.A.Va,, 411 F.2d 1379. 

N.Y.—Kosok v. Young Men’s Christian Ass’n of Great¬ 
er New York, 264 N.Y.S.2d 123, 24 A.D.2d 113, 
affd. 228 N.E2d 398, 19 N.Y.2d 935, 281 N.Y.S.2d 
341. 

Tcniu—Stinnett v. Wright, 438 S.W.2d 357, 59 Tenn. 
App. 118. 

Simple tool doctrine of Master and Servant 

Idaho-Mctz v. HaskeU, 417 P.2d 898, 91 Idaho 160. 
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13.70. U.S.—Clark v. Employers Mutuals of Wausau, 
D.CPa., 297 F.Supp. 286. 

14. Miss.—^Alexander v. Jackson County Historical 
Soc., Inc., 227 So.2d 291. 

14J. U.S.—Gobem v. Metals & Controls, Inc., C.A. 
Mass., 418 F.2d 290. 

Ariz.—Safeway Stores, Inc. v. Cone, 406 P.2d 869, 2 
ArizApp. 151. 

Or.—Wriglcsworfli v. Doyle, 417 P.2d 999, 244 Or. 468. 

15. N.M.—Lovato v. Plateau, Inc., App., 444 P.2d 
613, 79 N.M 428. 

17. U.S.—dart V. Employers Mutuals of Wausau, 
D.CPa., 297 F.Supp. 286. 

§ 8$. Repair or Remedying Defects 

19, U.S.—Register v. Great Atlantic & Pac. Tea Co., 
D.CN.C, 235 F.Supp. 847, affd., C.A., 339 F.2d 
258. 

Cal.—Fitch v. LeBeau, 81 CaLRptr. 722, 1 C.A.3d 320. 
Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542. 

Miss.—Alexander v. Jackson County Historical Soc., 
Inc., 227 So.2d 291. 

N.J.—Zentz v. Toop, 222 A.2d 290, 92 N.J.Super. 105, 
affd. 234 A.2d 96. 50 N.J. 250. 

Private person cannot compel third person, etc. 
Cal.—Glenn R. Sewell Sheet Metal, Inc. v. Loverde, 75 
Cal,Rptr. 889, 451 P.2d 721, 70 C.2d 666., 


No duty where no ownership or rig^t of control 

Cal.—Marshall v. United Airlines, 110 Cal.Rptr. 416, 

35 CA.3d 84. 
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24.5. N.Y.—Hoggaixi v. Otis Elevator Co., 276 N.Y. 
S.2d 681. 52 Misc.2d 704. Affd. 285 N.Y.S.2d 
262, 28 A.D.2d 1207. 

N.C—Holland v. Malpass, 147 S.E,2d 234, 266 N.C. 
750. 

No duty to repair on workmen’s compensation 
insurer 

U.S.—Clark v. Employers Mutuals of Wausau, D.C.Pa., 
297 F.Supp. 286. 

27. U.S.—Golden v. U.S., D.CVa., 282 F.Supp. 364. 
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37. Mich.—Gillen v. Martini, 188 N.W.2d 43. 31 
Mich.App. 685. 

N.Y.—Secor v. Levine, 77 N.Y.S.2d 226. 273 App.Div. 
899. 

Pa.—Wilson v. Howard Johnson Restaurant, 219 A.2d 
676, 421 Pa. 455. 

Climate of area as not relieving duty 
U.S.—Smith V. Mill Creek Court, Inc., C.A.C 0 I 0 ., 457 
F.2d 589. 

Liability for artificial accumulations only 
ni.—Foster v. George J. Cyrus & Co., 276 N.E.2d 38, 2 
Ill.App.3d 274. 

38. Pa.—Harclerode v. G. C. Murphy Co., 217 A.2d 
778, 207 Pa.Super. 400. 

39. U.S.—Phillips v. Morton Frozen Foods, D.C. 
Ark., 313 F.Supp. 228. 

40. N.Y.—Moorhead v. Hummel, 319 N.Y.S.2d 672, 

36 A.D.2d 682. 

40.10. HI.—Foster v. George J. Cyrus & Co., 276 
N.E.2d 38, 2 IU.App.3d 274—Cupp v. Nelson. 282 
N.E.2d 513, 5 IU.App.3d 37—Greenwood v. Leu, 
302 N.E.2d 359, 14 IU.App.3d 11. 

Ohio—Debie v. Cochran Pharmacy-Berwick, Inc., 221 
N.E.2d 716, 8 Ohio App.2d 275, affd. 227 N.R2d 
603, 11 Ohio St2d 38. 

Negligent removal 

III.—DaMario v. Sears, Roebuck & Co., 284 N.E.2d 
330, 6 IIl.App,3d 46. 

§ 89. Notice or Warning 

41. U.S.—Wdeh V. Heat Research Corp., C.A.Tex., 
644 F.2d 487. 

Early v, John A. Cooper Co., D.C.Ark., 304 
F.Supp. 906, affd., C.A., 435 F.2d 342. 

Iowa—CJfJS. cited in Lakatosh v. Diahiond Alkali Co., 
208 N.W.2d 910, 913. 

Mich.—Smith v. Allendale Mut. Ins. Co., 303 N.W.2d 
702, 410 Mich. 685. 

Minn.—Westerberg v. School Dist. No. 792, Todd 
County, 148 N.W.2d 312, 276 Minn. 1. 

Ndb.—Lock V. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 A.L.R.3d 1313. 
Tex.—CJ.S. quoted in Watkins v. Beicker, Civ.App., 
579 S.W.2d 519, 522. 

Wis.—^Marshall v. Miles, 194 N.W.2d 630, 54 Wis.2d 
15i. 

When duty to warn arises 

U.S.—Hobart v. Sohio Petroleum Co., D.C.Miss., 255 
F.Supp. 972, affd., C.A., 376 F.2d 1011, 

Use of planks as walkways 
Md.—Read Drug & Chemical Co. of Baltimore City v. 
Colwill Const. Co., 243 A.2d 548, 250 Md. 406. 

Good Samaritan 

Tex.—^Abalos v. Oil Development Co. of Texas, 544 
S.W.2d 627. 
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413. Tanks sold as scrap 

La.—^Foster v. American Oil Co., App., 172 So.2d 334, 
application den. 175 So.2d 299, 247 La. 1007. 
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43. U.S.—Mathews v. Clairol, Inc., C.A.Pa., 371 F.2d 
337. 

Colo.—^Burchinal v. Gregory, 586 P.2d 1012, 41 Colo. 
App. 490. 

44. Mo.—Hightower v. Edwards, 445 S.W.2d 273. 

45. U.S.—Reddick v. White Consol. Industries, Inc., 
D.C.Ga., 295 F.Supp. 243—Elkins v. U.S., D.C. 
Va., 307 F.Supp. 700, affd., C.A., 429 F.2d 297— 
Ross V. John’s Bargain Stores Corp., C.ALa., 464 
F.2d 111. 

Ariz.—Tucson Industries, Inc. v, Schwartz, 501 P.2d 
936, 108 Ariz. 484. 

Ga.—Seagraves v. ABCO Mfg. Co., 164 S.E2d 242, 118 
Ga.App. 414, app. after remand 173 S.E.2d 416, 
121 Ga.App. 224. 

Idaho—Robinson v. Williamsen Idaho Equipment Co., 
498 P.2d 1292, 94 Idaho 819. 

III.—Baylie v. Swift & Co., 327 N.E.2d 438, 27 lU. 

App.3d 1031—Chisolm v. Stephens, 365 N.E.2d 80. 
La.—Champagne v. Northern Assur. Co. of America, 
App., 210 So.2d 68, writ den. 214 So.2d 159, 252 
La. 831. 

Minn.—^Hill v. Wilmington Chemical Corp., 156 
N.W.2d 898, 279 Minn. 336. 

Miss.—McManus v. Temple, 195 So.2d 830. 

N.C.—Nance v. Parks, 146 S.E.2d 24, 266 N.C. 206, 15 
A.L.R.3d 1377. 

Britt V. Mallard-Griffin, Inc., 161 S.E2d 155, 1 
N.C.App. 252. 

Ohio—Sams v. Englewood Ready-Mix Corp., 259 
N.E2d 507, 22 Ohio App.2d 168. 

Tex.—McWilliams v. Snap-Pac Corp., Civ.App., 476 
S.W.2d 941, err. ref. no rev. err. 

Wash.—Lamer v. Torgerson, 613 P.2d '780, 93 Wash.2d 
801. 

Obligation of expert 

La.—Smith v. Ponder, App., 169 So.2d 683, writ ref. 
171 So.2d 477, 247 La. 359. 

One having superior knowledge, etc. 

Tex.—Keeth v, Phillips Petroleum Co., Civ.App., 482 
S.W.2d 291, err. ref. no rev. err. 

46. Nev.—General Elec. Co. v. Bush,'498 P.2d 366, 
88 Nev. 360. 

48. Cal.—DeSuza v. Andersack, 133 Cal.Rptr. 920, 63 
C.A.3d 694—Gty of Sacramento v. Superior 
Court In and For Sacramento County, 182 Cal. 
Rptr. 443, 131 C.A.3d 395. 

La.—Nunez v. Modem Woodcraft Co., App., 197 So.2d 
339. 

Wash.—^Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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50. La.—Allen v. Pinewood Country Club, Inc., App., 
292 So.2d 786. 

Mo.—Take v. Orth, App., 395 S.W.2d 270. 

Neb.—Schmidt v. Orton, 207 N.W.2d 390, 190 N^. 
257. 

N.Y.—Jenks v. McGranaghan, 285 N.E.2d 876, 30 
N.Y.2d 475, 334 N.Y.S.2d 641. 

Jenks V. McGranaghan, 299 N.Y.S.2d 228, 32 
A.D.2d 989. 

N.C.—McWilliams v. Parham, 152 S.E.2d 117, 269 
N.C. 162—McWilliams v. Parham, 160 S.E.2d 692, 
273 N.C 592. 

Wash.—^Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 

App. 885, Affd. 510 P.2d 1109, 82 Wa8h.2d 387. 

Reckless conduct 

N.Y.—Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Mi8c.2d 128, affd. 312 N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540. 

51. La.—Murphy v. Podgurski, 236 So.2d 508, writ 
,ref. 239 So.2d 363, 25 La. 867. 

N.Y.—J^nks V. McGranaghan, 285 N.E,2d 876, 30 
^ N.Y.2d 475, 334 N.Y.S.2d 641. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wa8h.2d 387. 

52. La.—Murphy v. Podgurski, App., 236 So.2d 508, 
writ ref. 239 So.2d 363, 25 La. 867. 



65 CJS 125 


Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 

54. U.S.—U.S. V. State of Wash., CA.Wash., 351 
F.2d 913—Hamilton v. Armstrong Cork Co., C.A. 
Fla., 371 F.2d 139—^Texaco, Inc. v. Pruitt, C.A. 
Utah, 396 F.2d 237—^Texaco, Inc. v. Vaughan, 
C.A.Tex., 396 F.2d 663. 

Gasperino v. Larsen Ford, Inc., D.C.N.Y., 300 
F.Supp. 1182, affd., CA., 426 F.2d 1151, cert. den. 
91 S.a. 238,400 U.S. 941, 27 L.Ed.2d 245—Wom- 
ble V. J. C. Penney Co., D.CTenn., 47 F.R.D. 350, 
affd., C.A., 431 F.2d 985. 

Hawaii—Kajiya v. Department of Water Supply, 629 
P.2d 635, 2 Haw.App. 221. 

Ill—Maytnier v. Rush, 225 N.E.2d 83, 80 IU.App.2d 
336—Kirby v. General Paving Co., 229 N.E.2d 
777, 86 Ill.App.2d 453—Newcomm v. Jul App., 
273 N.R2d 699, 1 m.App. 402. 

Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101—Krueger v. Noel, 318 N.W.2d 220. 

Ky.—Ferrell v. Hellems, 408 S.W.2d 459. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Truxillo V. Gentilly Medical Bldg., Inc., App., 
225 So.2d 488—LeBouef v. Cart, App., 241 So.2d 
797—Mudd v. Travelers Indem. Co., App., 295 
So.2d 540, revd. on oth. grds,. Sup., 309 So.2d 297. 

Md.—Paquin v. McGinnis, 229 A.2d 86, 246 Md. 569. 

N.Y.—McGee v. Adams Paper & Twine Co., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 233 N.E2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

Okl.—Foster v. Harding, 426 P.2d 355. 

Pa.—^Regelski v. F. W. Woolworth Co. of Pa., 225 A.2d 
561, 423 Pa. 524. 

Tex.—Humphreys v. Texas Power & Light Co., Civ. 
App., 427 S.W.2d 324, err. ref. no rev. err.—Freitas 
v. Twin Qty Fisherman’s Co-op. Ass’n, Civ.App., 
430 S.W.2d 579, err. ref. no rev. err., app. after 
remand 452 S.W.2d 931, err. ref. no rev. err.— 
Veach v. Port Machine, Inc,, Civ.App., 431 S,W.2d 
585, err. ref. no rev. err. 

Wash.—Miniken v, Carr, 428 P,2d 716, 71 Wash.2d 
325. 

Test 

Fla.—Milby v. Pace Pontiac, Inc., App., 176 So,2d 554, 
cert, dism., Sup., 185 So.2d 467. 
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54.5. La.—Payton v. St. John, App., 188 So.2d 647— 
Foggin V. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347—Hay v. Sears, Roebuck & Co., 
App., 224 So.2d 496. 

Mass.—^Tctreault v. Dupuis, 222 N.E.2d 876, 351 Mass. 
710. 

Mont.—Regcdahl v. Safeway Stores, Inc., 425 P.2d 335. 

Tex.—Katz v. Southwestern Scrap Materials Co., Qv. 
App., 412 S.W.2d 685. 

Statute 

UjS.—H anoulton v. Armstrong Code Co., CA.Fla., 371 
F.2d 139. 

Condition not apparent 

Ill.—Pitler V. Michael Reese Hospital, 415 N.E.2d 1255, 
47 ni-Dec. 942, 92 Ill.App.3d 739. 

56, La.—^Foggin v. General Guaranty Ins. Co., 195 
So.2d 636, 250 La. 347. 

Tex.—CJ.S. cited in Rawlings v. Angelo State Univer¬ 
sity, App. 3 Dist, 648 S.W.2d 430,433, err. re£ no 
rev. err. 

62-64. Ariz.—Shannon v. Butler Homes, Inc., 428 
P.2d 990, 102 Ariz. 312, 26 A.L.R,3d 309. 

65. U.S.—Van Der Veen v. U.S., C.A.CaL, 349 F.2d 
583—Thibodaux v. MeWane Cast Iron Pipe Co., 
CA-La., 381 F.2d 491—Poston v. U.S., C.A.Ha- 
waii, 396 F.2d 103, cert den. 89 S.Ct. 322, 393 
. U.S. 946, 21 L.Ed.2d 285, leh. den. 89 S.Ct 724, 
393 U.S. 1072, 21 L.Ed.2d 717. 

CJ.S.< died in Silver v. American Export Is- 
brandtsen Lines, Inc., D.CVa., 310 F.Supp. 681, 
688 . 

Ariz.—Maas v. Dreher, 460 P.2d 191, 10 ArizApp. 
520. 


Cal—^Vestesen v. Maier Brewing Co., 57 Cal.Rptr. 114, 
249 CA.2d 163. 

Fla.—Miami Coin-O-Wash, Inc- v. McGough, App., 
195 So.2d 227, 23 A.L.R.3d 1242. 

Ga.—Roberts v. Bradley, 150 S.E.2d 720, 114 Ga.App. 
262—Laite v. Baxter, 191 S.E.2d 531, 126 Ga,App. 
743. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542. 

La.—Leonard v. Albany Mach. & Supply Co., App., 
339 So.2d 458, writ den.. Sup., 341 So.2d 419. 

Md.—Paquin v. McGinnis, 229 A.2d 86, 246 Md. 569. 

Mich.—Fisher v, Johnson Milk Co.. 174 N.W.2d 752, 
383 Mich. 158. 

Minn.—Rausch v. Julius B. Nelson & Sons, Inc., 149 
N.W.2d 1, 276 Minn. 12. 

Mo.—Swindler v. Butler Mfg. Co., 426 S.W.2d 78— 
Coleman v. Buehner, App., 444 S.W.2d 16. 

Nev.—General Elec. Co. v. Bush, 498 P.2d 366, 88 Ncv. 
360. 

N.M.—Garrett v. Nissen Corp., 498 P.2d 1359, 84 N.M. 
16—Michael v. Wamer/Chilcott App., 579 P.2d 
183, 91 N.M. 651, cert. den. 577 P.2d 1256, 91 
N.M. 610. 

N.Y.—Olsen v. State, 291 N.Y.S.2d 833, 30 A.D.2d 
759, affd. 254 N.E.2d 774, 25 N.Y.2d 665, 306 
N.Y.S.2d 474. 

Okl.—^Foster v. Harding, 426 P.2d 355. 

Or.—Kor v. Sugg, 443 P.2d 641, 250 Or. 543. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W.2d 685—McWiUiams v. Snap-Pac 
Corp., Civ.App., 476 S.W.2d 941, err. ref. no rev. 
err. 

Wis.—SchUcht v. Thesing, 151 N.W.2d 119, 35 Wis.2d 

221 . 

Inherentiy dangerous substance 

U.S.—Hobart v. Sohio Petroleum Co., D.C.Miss., 255 
F.Supp. 972, ajBfd., C.A., 376 F.2d 1011. 

Obligation to warn of latent dangers 

U.S.—Dvorak v. Holiday Inns of America, Inc., CA. 
Fla., 429 F.2d 54. 
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<56. U.S.—Hobart v. Sohio Petroleum Co., D.CMiss., 
255 F.Supp. 972, affd., C.A., 376 F.2d 1011—Lit- 
tie v. U.S., D.CLa., 290 F.Supp. 581. 

Colo.—Smith v. City and Ctounty of Denver, By and 
Through Bd. of Water Cbm’rs, App., 695 P.2d 770. 

Ga.—Roberts v. Bradley, 150 S.E.2d 720, 114 Ga.App. 
262—McChargue v. Black Grading Contractors, 
Inc., 176 S.E.2d 212, 122 Ga.App. 1. 

Idaho—Robinson v. Williamsen Idaho Equipment <3o., 
498 P.2d 1292, 94 Idaho 819. 

Neb.—Waegli v. Caterpillar Tractor Co., 251 N.W.2d 
370, 197 Neb. 824. 

N.J.—Bree v. Jalbert, 209 A.2d 836, 87 RJ.Super. 452, 
affd. 219 A.2d 178, 91 NJ.Super. 38. 

N.M.—Garrett v. Nissen Corp., 498 P.2d 1359, 84 N.M. 
16. 

N.C—Matthieu v. Piedmont Natural Gas Co., 152 
S.E.2d 336, 269 N.C 212. 

T«.—H. E Butt Grocery Co. v. Bradftdd, Qv.App., 
396 S.W,2d 254—^Neuhaus v. Daniels, Qv.App., 
430 S.W.2d 906, err. dism. 

67. Ga-—Harris v. Bethel Air Conditioning ^ Elec, 
Co., 150 SJLld 7ia 114 Ga.App. 255. 

Md.—Bauman v. Woodfield, 223 A.2d 364, 244 Md 

■ 207—^Paquin v, McGinnis, 229 A.2d 86, 246 Md 

569, 

Mont—Regedahl v. Safeway Stores, Inc., 425 P.2d 335, 
149 Mont 229. 

NJd.—Garrett v. Nissen Corp., 498 P.2d 1359, 84 N.M. 
16. 

673. La.—Murry v. Boston Ins. Co., App., 178 So,2d 
452, writ ref. 179 So.2d 641, 248 La. 467. 

69. U.S.—^Kalopodes v. Federal Reserve Bank of 
Richmond, CA.Va., 367 F.2d 47, 24 A.L.R.3d 
3g0—Womblc V. J. C. Penney Co., CA-Tcnn., 431 
F.2d 985. 

Ind.—Wyler v. LBly Vamsh Co., 252 N.E2d 824, 146 
IildApp. 91, reh. den. 255 N.E2d 123, 146 Ind 
Ak>. 91. 
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Mo.—Hunt V. Laclede Gas Co., 406 S.W.2d 33. 

Rogers v. Toro Mfg. Co., App., 522 S.W.2d 632. 

Mont.—Regedahl v. Safeway Stores, Inc., 425 P.2d 335, 
149 Mont. 229. 

Duty is nondelegable, etc. 

Mich.—McCord v. U.S. Gypsum Co., 145 N.W.2d 841, 
5 Mich,App. 126. 
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70. U.S.—Kalopodes v. Federal Reserve Bank of 
Richmond, CA.Va., 367 F.2d 47, 24 A.L.R.3d 
380. 

Ohio—Holdshoe v. Whinery, 237 N.E2d 127, 14 Ohio 
St2d 134, 43 A.L.R.3d 943. 

Tenn.—^Tnmble v. Irwin, 441 S.W.2d 818, 59 Tenn. 
App. 465. 

Test 

(2) Other matters. 

Cal.—Taylor v. Centennial Bowl, Inc., 52 Cal.Rptr. 561, 
416 P.2d 793, 65 C.2d 114. 

Insufficient warning as constituting no warning 

U.S.—Kalopodes v. Federal Reserve Bank of Rich¬ 
mond, C.A.Va., 367 F.2d 47, 24 A.L.R.3d 380. 

Notice to superiors of employees 

U.S.—Hobart v, Sohio Petroleum Co., D.CMiss,, 255 
F.Supp. 972, affd., CA., 376 F.2d 1011. 

71, Ind—Thompson v. Owen, 218 N.E.2d 351, 141 
Ind. App. 190. 

N.C.—Hollenbeck v. Ramset Fasteners, Inc., 148 S.E2d 
287, 267 N.C 401. 

Tex.—Romero v. Horlock, Civ.App-, 425 S.W.2d 679, 
err. ref. no rev. err. 

75. U.S.—<^n V. U.S., D.C.Ark., 312 F.Supp. 999, 
affd., C.A.. 439 F.2d 335—PhiUips v. Morton 
Frozen Foods, D.CArk., 313 F.Supp. 228—Wil- 
son V. U.S., D.COkl., 339 F.Supp. 126, affd, 
CA., 456 F.2d 687. 

Kan.—CJ.S. dted in Albright v. McElroy, 484 P.2d 
1010, 1019, 207 Kan. 233. 

N.Y—Tatik v. Miehle-<joss-Dexter, Inc., 284 N.Y. 
S.2d 597, 28 A.D.2d 1111, affd 245 N.E2d 231, 28 
N.Y.2d 828, 297 N.Y.S.2d 586. 

Tex.—Scott V. Liebman, 404 S.W.2d 288, 

§ 90. In General 

77.50. Cal, — O’Melia v. California Production Ser¬ 
vice, Ina, 68 Cal.Rptr. 125, 261 CA.2d 618. 

Ga.— Herring v. R. L. Mathis Certified Dairy Co., 173 
S.E.2d 716, 121 Ga-Appi 373, app. dism. 91 S.Ct, 
192, 400 U.S. 922, 27 L.Ed.2d 183. 

m.— Bolwin V. El Kay Mfg. Co., 336 N.E2d 502, 32 
IU.App.3d 138. 

La—Locscher v. Parr, 324 $o.2d ft41. 

Neb.—MitcheU v. Eyre, 206 N.W.2d 839, 190 Neb. 182. 

One or more 

HI.—Emberton v. State Farm Mut Auto. Ins. Co., 373 
N.E2d 1348, 15 Ill.Dec, 664, 71 I11.2d 111, app. 
after remand 406 N.E2d 219, 40 lU.Dcc. 518, 85 
IlLApp.3d 247. 

Ladt of care 

N.Y.—Motors Ins, Corp. v. American Garages Inc., 404 
N.Y.S.2d 803, 94 Mt8C.2d 338, affd 414 N.Y.S.2d 
841, 98 Miw.2d 887. 

78. NJ.—Carrigan v. Roussell, 426 A.2d 517, 177 
N J.Supcr. 271 

R.L—Buszta v. Souther, 232 A.2d 396, 102 RJ. 609. 

Matters considered in determining liability 

U.S.—^Hempstead v. General Fire Extinguisher Ccup., 
D.C.Del., 269 F.Supp. 109. 

Doctrine of negligent entrustment 

Ark.-Kyscr v. Porter, 548 S.WJd 128, 261 Ark. 351. 

Mich.—Moning v. Alfono, 254 N.W.2d 759, 400 Midi. 
425. 

79. U.S.—Farmbest, Inc. v. Martin, CA.Iowa, 353 
F.2d 278—Bowman v. Redding Sc. Co., CA., 449 
F.2d 956. 

Starr v. U.S., D.CTex., 393 F.Supp. 1359. 
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La.—^Andrus v. Police Jury of Parish of Lafayette, Aj^., 
303 So.2d 824. 

Mass.—Jesiondc v. Massachusetts Port Authority, 378 
N.E.2d 995, 376 Mass. 101. 

NJ.—^Ettin V. Ava Truck Leasing, Inc., 251 A.2d 278, 
53 NJ. 463. 

N.Y.—EUis V. Newton Paper Co., 253 N.Y.S.2d 47, 44 
Misc,2d 134, rcvd. on oth. grfs. 264 N.Y.S.2d 414, 
24 A.D.2d 871. 

Negligent rendering of services to one not in 
privity 

U.S.—Guffie V. Erie Strayer Co., CA.Pa., 350F-2d 378, 
stating Tennessee law. 

Cal.—Connor v. Great Western Sav. & Loan Ass’n, 73 
CaLRptr. 369, 447 P.2d 609, 69 C.2d 850, 39 
A.L.R.3d 224. 

Bradler v. Craig, 79 Cal.Rptr. 401, 274 C.A.2d 
466. 

Colo.—DeCaire v. Public Service Co., 479 P.2d 964, 173 
Colo. 402. 

Or.—^American Reciprocal Insurers v. Besstwiettc, 405 
P.2d 529, 241 Or. 500. 

Public policy 

(3) Other statements. 

Cal.—Cooper v. Bray, 148 Cal.Rptr. 148, 582 P.2d 604, 
21 C3d 841. 

N.Y.—Abbott V. Page Airways, Inc., 245 N.E.2d 388, 

23 N.Y,2d 502, 297 N.y.S.2d 713, 35 A.L.R.3d 
696. 

Wis.—Hartridgc v. State Farm Mut. Auto. Ins. Co., 271 
N.W.2d 598, 86 Wis.2d 1, 4 A.L.R.4th 495. 

Magazine publisher endorsing advertised prod¬ 
uct 

CaL—^Hanbeny v. Hearst Cotp., 81 Cal.Rptr. 519, 276 
CA.2d 680, 39 A.L.R.3d 173. 

Extent of statutory exemption 

CaL—^Kasel v. Remington Anns Co., 101 Cal.Rptr. 314, 

24 CA.3d 711. 

Developers, designers and contractors 

CaL—U.S. Rnandal v, Sullivan, 112 CaLRptr. 18, 37 
CA.3d 5. 

Builder liable to subsequent purchaser 

Colo.—Wdler v. Cosmopolitan Hones, Inc,, 622 P.2d 
577, 44 Colo.App. 470, afFd, remd. Sup., 663 P.2d 
1041. 

Appraiser 

Iowa—X-arsen v. United Fedwal Sav. and Loan Ass’n of 
Des Moines, 300 N.W.2d 281, 21 A.L.R. 4th 855. 
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79,5. U.S.—^Rsdibach & Moore Intern. Corp, v. 
Crane Barge R 14, D.C.Md., 476 F.Supp. 282, 
affd., CA., 632 F.2d 1123, 

N.Y.—Mauro v. McCrindlc, 419 N.Y.S.2d 710, 70 
A.D.2d 77, dismissal den. 403 N.E.2d 184, 49 
N.Y.2d 759, 426 N.Y.S.2d 479, affd. 417 N.E2d 
567, 52 N.YJd 719,436 N.Y.S.2d 273. 
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Statutory immunity from liability for 
negligence may vali<fiy be eonferr^ on 
nonprofit unincorporated associations 
while performing acts beneficial to the 
public interest^®-^^ 

79.15. Negligent inspection' of mployment 
plants by association of workmen’s com¬ 
pensation insurers 

Cal.—^Bums v. State Compensation Ins. Fund, 71 CaL 
Rptr. 326, 265 C.A.2d 98. 

80. U.S.—Cameco, Inc. v. S. S. Am. L^k>n, C.A. 
N.Y., 514 F.2d 1291. 

Ga.—Metzel v. Canada Dry Corp., 188 S.E2d 175, 125 
Oa.App. 460. 

Ill.—Wintercom v. Rybicld, 397 N.EJd 485, 34 DLDec. 
29, 78 Ill.App.3d 179. 

Ind.—City of South Bend v. Fleming, App., 397 N.E.2d 
1075. 


La.—Brooks v. Southway Furniture Ca, App., 290 
So.2d 438, application den., Sup., 293 So.2d 188, 
190—Perry v. Godchaux’s Dept. Store, App., 311 
So.2d 598, writ den.. Sup., 313 So.2d 846. 

Or.—Coffey v. Hilands, 600 P.2d 466, 42 Or.App. 193. 

Tcnn.—Hood v. Waldrum, 434 S,W.2d 94, 58 Tenn. 
App. 512. 

Tex.—Bebce v. Williams, Qv.App., 431 S.W.2d 773, 
err. ref. no rev. err. 

Termite inspector 

N.Y.—Sachs v. Fmnex Sanitation, Inc., 426 N.Y.S.2d 
817, 75 A.D.2d 595. 

No undertaking by insurer to inspect 

U.S.—Blalock v. Syracuse Stamping Co., Inc., D.C.Pa., 
584 F.Supp. 454. 

81. U.S.—Douglass V, Hartford Ins. Co., C.A.C 0 I 0 ., 
602 F.2d 934. 

Cal.—Beauchene v. Synanon Foundation, Inc., 151 Cal. 
Rptr. 796, 88 CA.3d 342. 

Md.—Lanterman v. Wilson, 354 A.2d 432, 277 Md. 
364. 

Mich.—Grand Trunk Western R. Co. v. Pre-Fab Tran¬ 
sit Co., 165 N.W.2d 281, 14 Mich.App. 26. 

Mont.—Bahm v. Dormanen, 543 P.2d 379, 168 Mont. 
408. 

N.Y.—Mauro v. McCrindle, 419 N.Y.S.2d 710, 70 
A.D.2d 77, dismissal den. 403 N.E.2d 184, 49 
N.Y.2d 759, 426 N.Y.S.2d 479, affd. 417 N.E.2d 
567, 52 N.Y.2d 719, 436 N.Y.S.2d 273. 

Vicarious liability 

(1) Conn.—LaBonte v. Federal Mut. Ins. Co., 268 

A.2d 663, 159 Conn. 252. 

Okl.—Memorial Lawn Cemeteries Ass’n, Inc. v. Carr, 
540 P.2d 1156. 

(3) Vicarious liability and personal negligence liability 

are separate causes of action. 

Pa-—Willingcr v. Mercy Catholic Medical Center of 
Southeastern Pennsylvania, Fitzgerald Mercy Divi¬ 
sion, 362 A.2d 280, 241 Pa.Super. 456, affd 393 
A.2d 1188, 482 Pa. 441. 

likelihood of action by third person 

(1) Mo.—Price v, Seidler, 408 S,W.2d 815. 
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83. Ariz.—Hensley v. A. J. Bayless Stores, Inc., 429 
P,2d 1, 5 Ariz.App. 550. 

Cal.—O’Mdia v. California Production Service, Inc., 68 
Cal.Rptr. 125, 261 C.A.2d 618. 

NJ.—^McKee v. Harris-Seybold Co., Division of Har- 
ris-Intertype Corp., 264 A,2d 98, 109 N.J.Super. 
555, affd. 288 A.2d 585, 118 N.J.Super. 480. 

N.Y.—Rozner v. Resolute Paper Products Corp., 326 
N.Y.S.2d 44, 37 A.D.2d 396, affd. 293 N.E.2d 94, 
31 N.Y.2d 934, 340 N.Y.S.2d 927. 

Lender finandug negligent constmetion not lia¬ 
ble 

CaL—Kasel v. Remington Arms Co., 101 Cal.Rptr. 314, 
24 CA.3d 711. 

Fla.—^Flanringo Drift Fishing, Inc. v. Nix, App., 251 
So.2d 316. 

nL—Callaizakis v. Astor Devdopment Co., 280 N.E.2d 
512, 4 IU.App.3d 163. 

84. CaL—Coffinan v. Kennedy, 141 Cal.Rptr. 267, 74 
CA.3d 28. 

Colo.—Guerrero v. City of Colorado Springs, App., 507 
P.2d 881. 

La.—Neuman v. B & B Pile Driving, Inc., App., 232 
So.2d 557. 

Blood bank 

Fla.—White v. Sarasota County Public Hospital Bd., 
App., 206 So.2d 19. 

Engineers 

Ark.—Healep v. Forrest & Cotton, Inc., 449 S.W.2d 
181, 247 Ark. 1066. 

84. CaL—Coffman v. Kennedy, 141 CaLRptr. 267, 74 
CA.3d28. 

NJ.—^Brooks v. New Jersey Mfrs. Ins, Ca, 405 A.2d 
466, 170 NJ.Super. 20, 14 A.L.R.4th 1148. 

N-Y.-Fulka v. Eddman, 358 N.E2d 1019, 40 N.Y.2d 
781, 390 N.y.S.2d 393. 
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87. La.—Travelers Indem. Co. v. Hendry Corp., 
App., 221 SoJd 674, writ ref. 223 So.2d 871, 254 
La. 465. 

Vt.—Greenberg v. Giddings, 246 A.2d 832, 127 Vt. 242. 
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89. U.S.—Bardon v. U.S., D.C.Ohio, 294 F.Supp. 797, 
affd. 403 F.2d 713,' 

Alaska—Brock v. Rogers & Babler, Inc., 536 P.2d 778. 
Cal.—Low V, Gty of Sacramenta 87 CaLRptr. 173, 7 

C. A.3d 826. 

Colo.—^Nuzum V. Rampart Enbers, Inc., App., 487 
P.2d 587. 

Ind.—C J.S. dted in Hirschauer v. C & E Shoe Jobbers, 
Inc., App., 436 N.E.2d 107, 113. 

Mass.—Marsden v. Eastern Gas Sc Fuel Associates, 38S 
N.E2d 528, 7 Mass.App. 27. 

Mich,—Paisley v. United Parcel Service, Inc., 170 
N.W.2d 283, 17 Mich-App. 672. 

Vt.—Smith v. Monmaney, 255 A.2d 674, 127 Vt. 585. 
Shopping center sidewalk and pavement areas 
Ga.—Elmore of Embry Hills, Inc. v. Porcher, 183 
S.E.2d 923, 124 Ga.App. 418, 48 A.L.R.3d 1158. 

Supervisory powers 

Ill.—Burke v. niinois Power Co., 373 N.E.2d 1354, 15 
IlLDec. 670, 57 Ill.App.3d 498. 

89.5. Vt.—Garafano v. Neshobe Beach Club, inc., 
238 A.2d 70, 126 Vt. 566. 
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90.5. Conn.—Nowak v. Nowak, 394 A.2d 716, 175 
Conn. 112. 

91. U.S.—Continental Aircraft Sales v. McDermott 
Bros. Co., D.CPa., 316 F.Supp. 232. 

Knowle^e of negligence 
U.S.—^Deffes v. Federal Barge Lines, Inc., D.C.La., 229 
F.Supp. 719, revd. on oth. grds., C.A., 361 F.2d 
422, cert. den. 87 S.Q. 503, 504, 385 U.S. 969, 17 
L.Ed.2d 433. 

91.5. D.C.—^Amoco Oil Co. v. Environmental Protec¬ 
tion Agency, C.A., 543 F.2d 270, 177 U.S.App. 

D. C. 123. 

Member of household 

Kan.—Roberts v. Beebe, 434 P.2d 789, 200 Kan. 119. 

Public establishment 

N.J.—Mt. Hope Inn v. Travelers Indem. Co., 384 A.2d 
1159, 157 NJ.Super. 431. 

91.10, Idaho—Henney v. Hcnney, 605 P.2d 503, 100 
Idaho 739. 

92. U.S.—Hdnrich v. Goodyear Tire and Rubber Co., 
D.C.Md., 532 F.Supp. 1348. 

Ind.—^Allison v. Huber, Hunt & Nichols, Inc., 362 
N.E2d 193, 173 Ind.App. 41. 

93. La.—Bell v. Marriott Hotels, Inc., App. 4Cir., 
411 So.2d 687, writ den.. Sup., 413 So.2d 908. 

N.C.—McAdams v. Blue, 164 S.R2d 490, 3 N.CApp. 
169. 

§ 91. Owner of Property 
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95. U.S.—^Wagner v. Grannis, D.C.Pa., 287 F.Supp. 
18. 

Ga.—Slaughter v. Slaughter, 177 S.E.2d 119, 122 Ga. 
App. 374—clones v. Interstate North Associates, 
243 S.E2d 737, 145 Ga.App. 366. 

HI.—Norton v. Wilbur Waggoner Equipment Rental 
and Excavating Co., 394 N.E.2d 403, 31 Ill.Dec. 
201, 76 IU.2d 481, on remand 403 N.E2d 108, 38 
IlLDec. 93, 82 IU.App.3d 727. 

La.—Thrasher v. Leggett, 373 So.2d 494. 

Neb.—^Beck v. Ideal Super Markets of Nd»., Inc., 148 
N.W.2d 839, 181 N*. 381. 

N,H.—Sears, Roebuck & Co. v. Philq), 294 A.2d 211, 
U2N.R 282., 

Ohio—St. Julian v, Owens-Illinois, Inc., 394 N.E2d 
359, 59 Ohio Misc. 66. 

Or—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 
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Wash.—^Weston v. New Bethel Missionary Baptist 
Church, 598 P.2d 411, 23 Wash.App. 747. 

Negligence of others 

(3) Other matters. 

Miss.—^Hoke v. W. L. Holcomb & Associates, Inc., 186 
So.2d 474. 

Owner as person in charge of work 

m.—^Manisco v. Marseilles Fire Protection Dist., 477 
N.E.2d 534, 87 IU.Dcc. 557, 132 Ill.App.3d 390. 

Owner as real party in interest 

ni—Engstrom v. Edgar, 261 N.E2d 788, 126 Bl. 
App.2d 369. 

Dnty imposed by statute 

(1) N.Y.—Nagel v. Metzger, 4 Dept.. 478 N.Y.S.2d 
737, 103 A,D.2d 1. 

No dnty to recreational user 
Ohio—Fetherolf v. State, Dept, of Natural Resources, 
Div. of Parks & Recreation* 454 N.E.2d 564, 7 
Ohio App.3d no, 7 0,B.R. IA2. 
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96. CaL—^Rowland v. Cl^tian, 70 Cal.Rptr. 97, 443 
P.2d 561, 69 C.2d 108, 32 A.L.R.3d 496. 

ni.— Harvey v. Sweat, 269 N.E.2d 514, 131 Ill.App.2d 
899. 

La.—Cothem v. LaRocca, 232 So.2d 473. 255 La. 673, 
39 A.L.R.3d 571. 

97. La.—Robertson v. Perry, App., 370 So.2d 596, 
writ not considered. Sup., 372 So.2d 1048. 

N.Y.—Metcalf v. City of Cortland, 392 N.Y.S.2d 719, 
56 A.D,2d 959. 

§ 92. -Acts, Omissions, or Pos¬ 

session of Third Persons 
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5. U.S.—Sanche? v, U.S., CA.N.M., 506 F.2d 702. 
N J.—Caliguire v. City of Union City in Hudson Coun¬ 
ty, 249 A2d 603, 104 NXSuper. 210, affd. 249 
A.2d 577, 53 NJ. 182. 

6. La.—^Menard v. Andrew Jackson Apartments, Inc., 

App., 225 So.2d 249. 

7. U.S.—Robkc V. J. Weingarten, Inc., CA.Ark., 455 

F.2d 196. 
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8. IlL—Marcon v. First Federal Sav. and Loan Ass’n, 

374 N.E2d 1028, 16 ULDec. 253, 58 IlLApp.3d 
811. 

9. Cal.—Elder v. Pacific Tel. & Tel. Co., 136 Cal. 

Rptr. 203, 66 C.A.3d 650. 

Ga.—Danid v. Georgia Power Co., 247 S.E.2d 139, 146 
Ga.App. 596. 

m.—^Beebe v. Commonwealth Edison Co., 358 N.E.2d 
1343, 3 IU.Dec. 658, 45 IllApp.3d 43. 

La.—^Ewell v. Petro Processors of Louisiana, Inc., App., 
364 So.2d 604, writ den.. Sup., 366 So.2d 575. 
N.Y.—^Nussbaum v. Lacopo, 265 N.E2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

Borasld v. Backer, 299 N.Y.S.2d 335, 32 A.D.2d 
577. 

N.C—Robinson v. Whitley Moving & Storage, Inc,, 
246 S.E.2d 839, 37 N.CApp. 638. 

Offshore oil drilling platform 

U.S.—Smith V. Chevron Ofl Corp., C.A.La., 503 F.2d 
966, 
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16. U.S.—Warren v. Hudson Pulp & Paper Corp., 
C.A.N.Y., 477 F.2d 229, stating Florida law. 

17. D.C—Rieser v. District of Columbia, C.A., 563 
F.2d 462, 183 U.S.App.D.C 375, reh. 580 F.2d 
647* 188 U.SAppD.C 384. 

Kan.—^Lemon v. Busey, 461 P.2d 145, 204 Kan. 119. 

18. U.S.—Hodge v. U.S., D.CGa., 310 F^Supp. 1090, 
affd., CA., 424 F.2d 545. 

La.—Champagne v, Travden Ins. Co., ^jp., 276 So.2d 
914. 
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Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

19. Ga.—C J,S. cited in Danid v. Georgia Power Co., 
247 S.E2d 139, 142, 146 Ga.App. 596. 

20. La.—Olsen v. ShcH OU Co., 365 So.2d 1285. 
Mass.—Silvia v. Woodhousc, 248 N.E.2d 260, 356 

Mass. 119. 

Co-owners 

Ga.—Morden v. Mullins, 153 S.£.2d 629, 115 Ga.App. 
92. 
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21. Ga.—Slaughter v. Slaughter, 177 S.E.2d 119, 122 
Ga.App. 374. 

Mass.—Robert Williams, Inc. v. Ferris, 244 N.E.2d 736, 
355 Mass. 288. 

Wis.—^Wittka v. Hartnell, 175 N.W.2d 248, 46 Wis.2d 
374. 

23. Fla.—Lunney v. Post, App., 248 So.2d 504, ap¬ 
proved, writ discharged. Sup., 261 So.2d 146. 

30. U.S.—Moore v. Sylvania Hcc. Products, Inc., 
CAPa., 454 F.2d 81. 

Hodge v. U.S., D.CGa., 310 F.Supp. 1090, affd., 

C. A., 424 F.2d 545. 

Conn.—Leary v. Johnson, 267 A.2d 658, 159 Conn. 
101 . 

Ill.—Okleshen v. Rune & Sons, Inc., 254 N.E2d 554, 
117 IU.App.2d 244—Okleshen v. Rune & Sons, 
Inc., 254 N.E2d 554, 117 IlLApp.2d 244—Walsh 
V. Dream Builders, Inc., 264 N.R2d 247, 129 
ni.App.2d 280. 

Ind.—Perry v. Northern Indiana Public Service Co., 
App., 433 N.E.2d 44. 

Mich.—^Roulo v. Automobile Qub of Mich., 192 
N.W,2d 237, 386 Mich. 324. 

N.Y.—Bidetto v. New York City Housing Authority, 
250 N.E2d 735, 25 N.Y.2d 848, 303 N.Y.S.2d 695. 

Ortiz V. Uhl, 332 N.Y.S.2d 583, 39 A.D.2d 143, 
affd. 309 N.E.2d 425, 33 N.Y.2d 989, 353 N.Y.S.2d 
962. 

Pa.—^Funari v. Valentino, 257 AJkl 259, 435 Pa. 363. 
Utah—Bushndl v. Sillitoe, 550 P.2d 1284. 

Inspections by insurer not for safety purposes 
La.—Smithhart v. AAA Qmtracting Co., App., 260 
So.2d 8, application den. 262 So.2d 38, 261 La. 
1051. 

Architects 

- Colo.—Wheder and Lewis v. Slifer, 577 P.2d 1092, 195 
Colo. 291. 

Wis.—Luterbach v. Mochon, Schutte, Hackworthy, 
Juerisson, Inc., 267 N,W.2d 13, 84 Wis.2d 1. 
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31. Fla.—Improved Benev. and Protected Order of 
Elks of World, Inc. v. Delano, App., 308 So.2d 
615. 

32. HL-Burke v. Illinois Power Co., 373 N.E2d 
1354, 15 Ill.Dec. 670, 57 m.App.3d 498. 

Pa.—Glass v. Freeman, 240 A.2d 825, 430 Pa. 21. 

Direct connection 

ni.—Emberton v. State Farm Mut Auto. Ins. Co., 373 
N.E2d 1348, 15 IU.Dec. 664, 71 I11.2d 111, app. 
after remand 406 N.E2d 219, 40 BLDec. 518, 85 
ni.App.3d 247. 

34. Faflnre of government to prevent injuries 
from rocket firing 

U.S.—H.L. Properties, Inc. v. Aerojet-General Corp., 

D. CFla,, 331 F.Supp. 1006, affd., C.A., 468 F.2d 
1397. 

35. N.Y.—White Long Island Lighting Co., 302 N.Y. 
S.2d 463, 32 AJ>,2d 792. 

36. N.Y.—Horan v. Dormitory Authority, 349 N.Y. 
S.2d 448,43 AD.2d 65—Buonassisi v. Sears* Roe^ 
buck & Co., 350 N.Y.S.2d 5, 43 AJD.2d 701. 

37. BL—Crothers v. LaSalle Institute, 370 N.E2d 
213, 12 BLDec. 590, 68 IU.2d 399. 

—Simon v. Omaha Public Power Dist, 202 
N,w:2d 157* 189 Neb. 183. 
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Duty extends no ftirther than control 

Ariz.—Mason v. Arizona Public Service Co., App., 622 
P.2d 493, 127 Ariz. 546. 

38, Ill.—Okleshen v. Rune & Sons, Inc., App., 254 
N.E2d 554, 117 ni.App. 2 d 244. 

§ 93. _ Sale or Transfer of Prop¬ 
erty 

40. U.S.—Cropper v. Rego Distribution Center, Inc.* 
D.C.Dd., 461 F.Supp. 529. 

Ga.—Dooley v. Berkner, 147 S.E2d 685, 113 Ga.App. 
162. 

ni.—CJfJS. dted in Century Display v. D. R. Wager 
Const, 376 N.E2d 993, 996, 17 BI.Dec. 664* 71 
m.2d 428, 18 A.ER.4th 1160. 

Firestone v. R. H, Lincoln, Inc., 319 N.E2d 60, 
23 in.App.3d 320. 

Mich.—Thone v, Nicholson, 269 N.W.2d 665, 84 Mich. 
App. 538. 

Mo.—Crowder v. Vandendeale, 564 S.W.2d 879. 

Nev.—Kimberlin v. Lear, 500 P.2d 1022, 88 Nev. 492. 
N.J.—Hut v, Antonio, 229 A.2d 823, 95 NJ.Super. 
62—Cavanaugh v. Pappas, 222 A.2d 34, 91 NJ.Su¬ 
per. 597—O’Connor v. Altus, 303 A.2d 329, 123 
N.J.Supcr. 379, affd. 335 A.2d 545, 67 NJ. 106. 
N.Y.—Merrick v. Murphy, 371 N.Y.S.2d 97, 83 
Misc.2d 39. 

Tcnn.—Gasteiger v, Gillenwater, 417 S.W,2d 568, 57 
Tenn.App. 206. 

Tex.—Neuhaus v. Daniels, Qv.App., 430 S.W.2d 906, 
err. dism.—Cohen v. C. H. Leavell & Co., Civ. 
App., 520 S.W.2d 793. 

Vt.—Smith V. Monmaney, 255 A.2d 674, 127 Vt 585. 
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40.5, Minn.—Carlson v. Hampl, 169 N.W.2d 56, 284 
Minn. 85. 

NJ.—Hut V. Antonio, 229 A.2d 823, 95 NJ.Super. 62. 
No duty absent right to control 
lU.—^Maisenbach v. Buckner, 272 N.E2d 851, 133 BL 
App.2d 53. 

Under Restatement (Second) of Torts 
Wash.—Bailey for Bailey v. Gammdl, 661 P.2d 612, 34 
Wash.App. 417. 

42. Ind.—CJS. dted in Great Atlantic & Pac. Tea 
Co., Inc. V. Wilson, App., 408 N.E2d 144, 147, 11 
A.LR.4th 569. 

43. N.Y.—Farragher v. Ci^ of New York, 275 N.Y. 
S.2d 542. 

44. Iowa—Currington v. Black Hawk County, 184 
N.W.2d 675. 

Lessee 

N.Y.-Adams v. Acker, 394 N.Y.S.2d 8, 57 A.D.2d 
741, rearg. 396 N.Y,S.2d 329, app. dism. 367 
N.E2d 654* 42 N.Y.2d 965, 398 N.Y.S.2d 147, 
app. dism. 369 N.E2d 769, 42 N.Y.2d 1050, 399 
N.y.S.2d 212. 

45. Fla,—Meecc v. Hogue, App., 3M So.2d 285. 
NJ.—OConnor v. Altus, 335 A.2d 545, 67 NJ. 106. 
N.Y.—^Farragher v. City of New York, 275 N.Y.S.2d 

542. 

Merrick v. Murphy, 371 N.Y.S:2d 97, 83 MiseJd 

39. 

Reason for rule 

(2) Other reasons. 

N.J.—Cavanaugh v. Pappas, 222 A2d 34, 91 NJ.Super. 
597. 
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45.5, Dl.—Sparling v. Peabody Coal Co., 322 NJEJd 
5, 59 IlL2d 491. 

Ind.—CJ.S. dted in Great Atlantic A Pac. Tea Co., 
Inc. V. Wilson. App.* 408 N.E2d 144* 148, 11 
A.L.R4th 569. 

Nev.-^Cimberiin ,v. Lear, 500 P.2d 1022, 88 Nct. 492. 
NJ.—Hut V. Antonio, 229 A.2d 823, 95 NJ.Super. 62. 
O’Connor y. Altus* 303 A.2d 329, 123 NJ.Super. 
379, affd. 335 A2d 545* 67 NJ. 106. 
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Pa.—Siune v. Hoiftnann, 324 A.2d 532» 227 Pa.$uper. 
176. 

Wash.—Seattle First Nat. Bank v. State, 540 P.2d 443, 
14 Wash.App. 166. 

BaOd^ of house hdd liable 

(1) Fla,—Green Springs, Inc v. Calvera, 239 So.2d 
264, mand. conf. to 239 So.2d 850. 

Calvera v. Green Springs, Inc, App., 220 So.2d 
414^ op. quashed in part on oth. grds., approved in 
part. Sup., 239 So.M 264 vac <m <Hh. grds. 239 
Sa2d 850. 

Defect not concealed omdition inrolTing nnrea- 
soBaUe ride 

Minn.—Carbon v. HampU 169 N.W.2d 56, 284 Minn. 
85. 

BoBder not liable absent frand 

Gsl— Wdding Products of Ga, v, Kwriansky, 188 
SJi.2d 278, 125 GaApp. 537. 

§ 94. Persans Other Than Owners 
af Property Generally 
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51. Colo.—CJ jS. cited k Ward v. Encvold. A^J., 504 
P.2d 1108, 1110. 

Qmn.—Fallow v. Andrews Corp., 224 A-2d 546, 154 
Conn. 220. 

52, lI.S.-JdImson v. Artna Cas. & Sur. Co., D.C. 
Fla., 339 F.Supp. 1178. 

Cal—Low V. Oty of Sacramento, 87 CaLRptr. 173, 7 
CA.3d 826. 

Cole—CJJS. cited in Ward v. Encvold, App., 504 P.2d 
1108, 1110. 

Fla,—Vanner v. Gokbhem, App., 216 So.2d 759. 
m,—Walsh V. Pheasant Run, Inc., 323 N.E2d 855, 25 
HLAppJd 769. 

La.—Foreman v. General E3ec. Credit Corp., App., 344 
So.2d 1140. 

Ma—CuR> V. Memtgomery, App., 408 S.W.2d 353. 
N.y,—Gilbert Properties, Inc. v. City of New York, 305 
N.Y.S.2d 650, 33 A.D.2d 175, afid. 261 N.E2d 
406, 27 N.Y.2d 594, 313 N.Y.S2d 408, 

Tex.—Cameron Own^ v. Ydasquez, 3 Dist, 668 
S.W.2d 776, err. rrf. no rev. err. 

Wadi.—IitGliett v. Buchanan, 472 P.2d 633^ 2 Wash, 
^pp, 965. 

Duty towvd invitees 

(2) Other statements. 

U.S.—Rsher v. U.S., D.CPa.^ 299 F.Sun). 1, revd. on 
oth. grds.. CA., 441 F.2d 1288. 

Activity on behalf of owner or possessor 

(4) Other statements. 

lowa^-bhuufy V. Warren, 268 N.W.ld 213. 

—LenKm v. Busey, 461 P.2d 145, 204 Kan. 119. 

Under Scaffold Act 

DL—Faber v. Dreb A Knunp M^ Co., 225 N.E2d 67, 
81 Ill.App.2d 1—Bruen v. Burton Auto Spring 
Corp., App., 266 N.E.2d 176, 130 IlLAppJd 477. 
Moot—Booawitz v. Boorice, 567 P2d 32, 173 Mont 
179. 

Enaorer 

(3) Woriantenb compensatioa insurer fiable for n^li- 
^t inspection or Mure to notify poligrbolder of de¬ 
fects discoveced. 

LJ.S.—Clark v. Enqdoycrs Mutnab of Wausau, D.CPa., 
297 F.Supp. 286. 

(4) OUigarioa to general puUic under safety codes 
not indoding Bieman on dBdal duties. 

(5) Other mntten. 

lown-Bowen v. Kaphm, 237 N.W.2d 799. 

Under Stmctnnd Work Act 
US.—J- L. Simmons Ca, Inc. v. Rddity * Cas. Co., 
CAJIL, 511 F2d 87. 

Wood V. Coimnonwealth Eifiaoit Ca, D.CBL, 
343 F.Sapp. 1270. 

OL—Budiler v. Toynan Const Co., 287 N.E2d 691, 52 
TSUdllA. 

Doherty v. Natkmal Castmg IXvbkm, MkSand- 
Ross Cont. 285 N.E2d 537. 6 IlLApp.3d 329-^a- 
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cobson V. 190 North State St-, Inc., 276 N.E2d 
367, 2 IU.App.3d 256. 

Shareholder of corpeuration 

Mich.—Baranowski v. Strating, 250 N.W.2d 744, 72 
Mich.App. 548. 
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53. Or.—Elliott V. Ro^rs Const, Inc., 479 P.2d 753, 
257 Or. 421. 

54. Cok).—Lindauer v. LDB Dramlaying, Inc., 555 
P.2d 197. 38 CoIo.App. 266. 
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58. Mkh.^—Quinfivan v. Great Atlantic & Pacific Tea 
Co.. Inc., 235 N.W.2d 732, 395 Mich. 244. 

N.Y.—Bartkowiak v. St Adalbert^ Roman Catholic 
Churoh Soc., 340 N.Y.S.2d 137, 40 AD.2d 306. 

60. U.S.—Hodge v. U.S., D.CGa., 310 F.Supp. 1090, 
affd, CA. 424 F.2d 545, 

Ky.—Seelbach, Inc. v. Cadick, 405 S.W.2d 745. 

La-—^Wilcox v. American Oil Co., App., 215 So.2d 
402—Farris v. Baker, App., 240 So.2d 410. 

Neb.—Hilker v. N. P. Dodge BWg. Co., 168 N.W2d 
701, 184 Neb. 495, 

N.Y.—Garay v. New Yoik Cty, 388 N.Y.S.2d 298, 54 
A.D.2d 856. 

Tex.—Jones v. Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev. err. 

Technical control hdd insufficient to impose 
duty 

Iowa—Brigdon v. Brandrup, 267 N.W.2d 396. ' 

La.—^Foster v. American CHI Co„ App., 172 So.2d 334, 
application den. 175 So.2d 299, 247 La. 1007. 

No dnty hy seenrity firm 

Ala.—Owens v. National Sec. of Alabama, Inc., 454 
So.2d 1387. 

PoMicly owned parking lot next to store 

Mkh.—^Berman v. LaRose, 167 N.W.2d 471, 16 bDch. 
App. 55. 

Shareholder of corporate owner 

Mass.—Burke v. Toothaker, 295 N.E2d 184, 1 Mass, 
App. 234. 

Manager of store 

U.S.—^Recd V. Safeway Stores, Inc., D.COkL, 400 
F-Supp. 702. 

62, La.—Farris v. Baker, App., 240 So.2d 410. 

67. S.C—Uoyd v. Wahms, 277 S.E2d 888, 276 S.C. 
223. 
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72. Hawaii—Geremia v. State, 573 P.2d 107, 58 Haw. 
502. 

Wis.—MarahiJl v. Miles, 194 N.W.2d 630, 54 Wis.2d 
155. 

V<dimteer*s liability 

Or.—^Biennen v. City Eugene, 569 P.2d 1083, 30 
Or.App. 1093, revd. on oth. grds. 591 P.2d 719, 
285 Or. 401. 

73. Insurer assoming duty of inspection 

(4) Other statements. 

U.S.—Stacy v. Aetna Cas. & Sur. Co., CAMiss., 484 
F2d 289, leh. den. 485 F2d 688. 

D.C—Gerace v. liberty Mut Ins. Co., D.C., 264 
F.Supp. 95. 

NJL—Corson v. Liberty Mut Ins, Co, 265 A2d 315, 
no N.R 210. 

743. Teim.—Deimar Vineyard v. UmimHis, App, 
486 S.W2d 914. 

74.10. U.S.—Stephens Industries, Ina v. Haskins and 
Sdb, CACoIo, 438 F.2d 357. 

Oa.—MacKeriand v. Barnes, 199 SJL2d 564, 129 Oa. 
App. 367. 

N.Y.—1136 Tenants* Corp. v. Mix Rothenberg ft Co, 
319 N.Y.S2d 1007, 36 AJ3Jd 804. motion den. 
272 N.E2d 342,28 N.YJd 991,. 323 N.Y32d 844 
afGL 281 N.E2d 846, 30 N.YJd 585, 330 N.Y.S2d 

8oa 

Utah-MObiier v. Elmer Fox ft Co, 529 P.2d 806. 


75. U.S.—Shofttall v. Allied Van Lines, Inc., D.CHl, 
455 F.Supp. 351. 

Fla.—Canaveral Capital Corp. v. Bruce, App, 214 
So.2d 505. 

Ga.—MacNerland v. Barnes, 199 S.E2d 564, 129 Ga. 
App. 367. 

76. U.S.—Koch Industries, Inc. v. Vosko, CAKan., 
494 F.2d 713. 

Ga.—Howard v. Dun ft Bradstreet Inc, 220 S.E2d 
702, 136 Ga.App. 221. 

Ncv.—Eikdbergcr v. Rogers, 549 P.2d 748, 92 Nev. 
282. 

A certified public accountant may be 
liable to a party who relies on the 
accounting statement, for negligence 
in preparation of the statement, even 
though such party was not in privity, 
where the accountant knew, before the 
statement was submitted, that such 
statement was intended for the benefit 
and guidance of such party 

77.1. U.S.—Tiffany Industries, Inc. v. Harbor Ins. 

Co., D.CMo., 536 ESupp- 432 
Iowa—^Ryan v. Kanne, 170 N.W.2d 395. 

Tex.—Shatterproof Glass Corp. v. James, Civ App, 466 
S.W.2d 873, 46 AL.R.3d 968, err. ref. no rev. err. 

773. Dnty of surveyor to property owner 
N.Y.—R.H. Bowman Associates, Inc. v. Dansldn, 338 
N.Y.S.2d 224, 72 Misc.2d 244, affd. 349 N.Y.S.2d 
655, 43 A.D.2d 621. 

Liability to third persons. One 
who undertakes, gratuitously or for 
consideration, to render services to an¬ 
other which he should recognize as 
necessary for the protection of a third 
person or his things, is subject to liabil¬ 
ity to the third person for physical 
harm resulting from his failure to ex¬ 
ercise reasonable care to perform his 
undertaking.^-^^ 

77.15. U.S.—Hin V. United States Fidelity and Guar¬ 
anty Co., CAFla., 428 F.2d 112 cert. den. 91 
S.a. 564, 400 U.S. 1008, 27 EEd.2d 621. 

Johnson v. Aetna Cas. ft Sur. Co., D.CFla., 348 
F.Supp. 627—Kohr v. Johns-Manville Corp., D.C 
Pa., 534 F.Supp. 256. 

§ 95. Contractor, Architect, or Engi¬ 
neer 
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78. U.S.—Titan Sted Corp. v. Walton. C AUtah, 365 
F.2d 542 

Ariz.—Purett v. Preebion Plumbing, Ina, 554 P.2d 655, 
27 A]iz.App. 288. 

CaL-Oakes v. McCarthy Co, 73 CaLRptr. 127, 267 
C.A2d 231—Salinero v. Pon, 177 CaLRptr. 204, 
124 CA3d 120. 

Conn.—^Darling v. Burrone Bros, Inc, 292 A2d 912 
' 162 Conn. 187. 

Oa.—CJ.S. dted in Hunt v. Star Photo Flnbhmg 
Company, 153 S.E2d 602 d05, 115 Oa.App. 1—E 
ft M. Const Ca v. Bob, 153 S.E2d 641. 115 
Oa-App. 127. 

m—Maicr v. DeWitt. 208 N.E.2d 249, 59 IDApp.2d 
38, affd. in part and revd. in part on oth. g^. 
Sup, 226 N.E2d 630, 37 IlL2d 273—Smith v. 
General Paving Co, 321 N32d 689, 24 IlLApp.3d 
858. 

La.—Koncinsky v. &nifh, App, 390 So2d 1377. 

Md.—Jdinaon v. Mhdkdl Snpfdy, Ina, 363 A.2d 657, 
33 MdApp. 99. 

Mass.—Coton^ v. Comtmetion Service Ca, 233 
NJB.2d 192 353 Mass. 527. 
bficlt—Sacanowaki v. Sttatiiig» 250 N.W.2d 744, 72 
MkhApp. 548. . 
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Miss.—^Walters v. McLaurin, 204 So.2d 866. 

Mo.—Guthrie v. Reliance Const. Co., Inc., App., 612 
S.W.2d 366. 

N.J.—Totten v. Gnizen, 245 A.2<i 1, 52 NJ. 202. 

N.M.—Baker v. Fryar, 421 P.2d 784, 77 N.M. 257. 

N.Y.—^Braunstein v. Robinson, 364 N.Y.S.2d 605, 47 
A.D.2d 700. 

S.C.—^Blount V. McCrory Const. Co., 176 S.£.2d 407, 
254 S.C. 608—Smith v. Fitton & Pittman, Inc., 212 
S.E.2d 925, 264 S.C. 129. 

Wash.—^Kelley v. Howard S. Wright Const Co., 582 
P.2d 500, 90 Wash.2d 323. 

Wis.— CJS* quoted in McLoone Metal Graphics, Inc. 
V. Robers Dredge, Inc., 207 N.W.2d 616, 619, 620, 
58 Wis.2d 704, 62 A,L.R.3d 518. 

Servicing or examining mechanical equipment 

Mich.—DuChene v. Steelcrete Co., 182 N.W.2d 736, 26 
Mich.App. 584. 

Repairs 

(1) N.Y.—Pantekas v. Westyard Corp., 355 N,Y.S.2d 

128, 44 AJ>Jd 789. 

N.C.—Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 146 S.E.2d 53, 266 N.C. 134. 

R. I.—Buszta V. Souther, 232 A.2d 396. 102 R.I. 609. 

Failure to warn of danger 

La.—Tnixillo v. Gentilly Medical Bldg., Inc., App., 225 
So.2d 488. 

Building; caveat emptor 

(3) Rule imq>plicable. 

Ga.—Welding Products of Georgia v. S. D. Mullins Co., 
Inc., 193 S.E.2d 881, 127 Ga.App. 474. 

Failure to follow plans and specifications 

Ky.—White v. Brock, 487 S.W.2d 908. 

Officers of corporate independent contractors 
not liable 

La.—Abshire v. Hartford Acc. Sc Indem. Ins. Co., App., 
289 So.2d 545, writ den.. Sup., 293 So.2d 170. 
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78.5, Ga,—Tect Const. Co., Inc. v. Fiymyer, 246 
S.E.2d 334, 146 Ga,App. 300. 

HI,—^Pippin V. Chicago Housing Authority, 374 N.E.2d 
1055, 16 ni.Dcc. 280, 58 IU.App.3d 1029, affd. 399 
N.E2d 596, 35 HLDec, 530, 78 IU.2d 204. 

Wis.— CJS. quoted in McLoone Metal Graphics, Inc. 
V. Robers Dredge, Inc., 207 N.W.2d 616, 619, 620, 
58 Wis.2d 704, 62 A.L.R.3d 518. 

Duty to owner same as that of business invitee 

N.Y.—Troll V. Schoonmakcr Bros., Inc., 310 N.Y.S.2d 
878, 34 A.D.2d 1030. 

Duty to inspect 

Colo.—^Metropolitan Gas Repair Service, Inc. v. Kulik, 
621 P.2d 313. 

79. Neb.—Sullivan v. Geo. A. Honnd and Co., 303 
N.W.2d 476, 208 Neb. 262. 

Or.-Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 

S. C.—Smith V. Fitton & Pittman, Inc., 212 $.E2d 925, 

264 S.C 129. 

U.S.—^Dctweilcr Bros., Inc. v. John Graham & Co., 
D-C Wash., 412 F.Supp. 416, 

Arir.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Aril. 312, 26 A.L.R.3d 309. 

Cal.—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 267 
CA.2d 231. 

La.—^^^lliamson v. Gulf Coast Line Contracting Co., 
Inc., App., 301 So.2d 657. 

Mass.—^McDonough v. Whalen, 313 N.E.2d 435, 365 
Mass. 506. 

N.M.—Steinberg v. Coda Roberson Const Co., 440 
R2d 798, 79 N.M. 123. 

79 J. Kan.—^Kristek v. Catron, 644 P.2d 480, 7 Kan. 
App.2d 495. 
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80. Governmental immunity 

(3) Other matters. 

Ga.—Abercrombie v. Ledbetter-Johnaon Co., 157 
S.E.2d 493, 116 Ga.App. 376. 


Immunity of public body 

(2) Other statements. 

Mo.—^Phegley v. Porter-DeWitt Const Co., Inc,, App,, 
501 S.W.2d 859. 

Governmental immunity extends to inddentsl 
iqjuries 

DL—Smith v. General Paving Co., 321 N.E.2d 689, 24 
inApp.3d 858. 

81.10. Cal,—Muth V. Urricclqui, 60 Cal.Rptr. 166, 
251 CA.2d 901. 

Fla.—Channel! v. Musselman Steel Fabricators, Inc., 
224 So.2d 320. 

La.—Shackelford v. Williams, App., 204 So.2d 707. 

N.Y.—Kelly v, Diesel Const, 334 N.Y.S.2d 309, 70 
Misc.2d 686, affd. 347 N.Y.S.2d 698, 42 A.D.2d 
891, motion den. 310 N.E.2d 539, 34 N.Y.2d 563, 
354 N.Y.S.2d 942, affd. 315 N.E.2d 751, 35 N.Y.2d 
1, 358 N.Y.S.2d 685. 

82. U.S,—Peter v. Public Constructors, Inc., C.A. 
NJ., 368 F.2d 111. 

ni—Getz V. Del E. Webb Corp., 349 N.E2d 682, 38 
IU.App.3d 880. 

Ind.—^Walters v. Kellam and Foley, 360 N.E.2d 199, 
172 Ind, App. 207. 

“Slavin rule” 

Fla.—Florida Freight Terminals, Inc. v. Cabanas, App., 
354 So.2d 1222. 

83. U.S.—Tyler v. Peel Corp., C.A.Ga.. 371 F.2d 788. 

Ga.—Chambers v. Peacock Const. Co., 155 S.E.2d 704, 

115 Ga.App. 670, affd. 156 S.E.2d 348, 223 Ga. 
515. 

Mich.—Funk v. General Motors Corp., 220 N.W.2d 
641, 392 Mich. 91, 

Duty to keep premises clean 

Ga.—Benson Paint Co. v. Williams Const. Co., 195 
S.E2d 671, 128 Ga.App. 47. 

84. Cal.—Harris v. Chisamore, 85 Cal.Rptr. 223, 5 
C.A.3d 494. 

Wash.—^Kelley v. Howard S. Wright Const. Co., 582 
P.2d 500, 90 Wash.2d 323. 

85. N.Y.—Joyce v. Rumsey Realty Corp., 269 N.Y. 
S.2d 105, 17 N.Y.2d 118, 216 N.E2d 317. 

Horan v. Dormitory Authority, 349 N.Y.S.2d 
448, 43 A.D.2d 65—Buonassisi v. Sears, Roebuck 
& Co., 350 N-Y.S.2d 5, 43 A.D.2d 701. 

Scaffold Act 

Ill.—^Louis v. Barenfanger, 236 N.E.2d 724, 39 I11.2d 
445, cert den. 89 S.a. 296, 393 U.S. 935, 21 
L.Ed.2d 271. 

Dinschd v. U.S. Gypsum Co., 228 N.E2d 106, 
83 m.App.2d 466. 

Nondelegable duty 

Fla.—^Bialkowicz v. Pan Am. Condominium No. 3, Inc., 
App., 215 So.2d 767. 

N.Y.—Struble v, John Arborio, Inc., 426 N.Y.S.2d 592, 
74 A.D.2d 55. 

Excavation 

N.Y.—Skibicki v. Diesel Const Co., 290 N.Y.S.2d 83, 
56 Mi8c.2d 955, affd, 290 N.Y.S.2d 860, 29 A.D.2d 
1050. 

Page V. La Buzzetta, 426 N.Y.S.2d 597, 73 
A.D.2d 483, on remand 454 N.Y.S.2d 672. 115 
Misc.2d 915, affd. 466 N.Y.S.2d 769, 96 A.D.2d 
694. 

Structural Work Act 

U.S.—^Wood V. Commonwealth Edison Co., D.C.IU., 
343 F.Supp, 1270. 

m.— Able V. Jure Oil Co., 290 N.E2d 331, 8 IlLApp.3d 
558—Getz v, Del E. Webb Corp., 349 N.E2d 682, 
39 Ill.App.3d 880. 
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86. N.Y.—Joyce v. Rumsey Realty Corp., 269 N.Y. 
SJd 105, 17 N.Y.2d 118, 216 N.E2d 317. 

Tex.—Thomas v. T. C Bateson Co., Civ.App., 437 
S.W.2d 386, err. ref. no rev. err. 
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Attractive nuisance doctrine 

(2) Ill.—Driscoll V. C. Rasmussen Corp., 206 N.E2d 

746, 57 Ill.App.2d 349, revd. Sup., on oth. grds, 219 

N.E.2d 483, 35 ni.2d 74. 

86.5. U.S.—Peter Kiewit Sons’ Co. v. Iowa Southern 
Utilities Co., D.C.Iowa, 355 F.Supp. 376. 

86.10. Ga.—Batsott-Cook Co. v. Shipley, 214 $.E2d 
176, 134 Ga.App. 210. 

Duty not to hogure by willful or wanton miecon- 
duct or affirmative negligence 

Ohio—Salemi v. Duffy Const. Corp., 209 N.E2d 566, 3 
Ohio St.2d 169, cert. den. 86 S.Q. 933, 383 U.S. 
927, 15 L.Ed.2d 847, reh. den. 86 S.Q. 1271, 383 
U.S. 973, 16 L.Ed.2d 313. 

Contractor held not liable for iitjiiry from fidl 
into unguarded tank 

Ohio—Salemi v. Duffy Const. Corp., 209 N.E2d 566, 3 
Ohio St.2d 169, cert. den. 86 S.Q. 933, 383 U.S, 
927, 15 L.Ed.2d 847, reh. den. 86 S.Q. 1271, 383 
U.S. 973, 16 L.Ed.2d 313. 

87. Ill.—^Powers v. National Mirror Works, 367 
N.E.2d 763, 10 Ill.Dec. 310. 52 m.App.3d 592. 

Tex.—J. A. Robinson Sons, Inc, v. Ellis, Qv.App., 412 
S.W.2d 728, err. ref. no rev. err. 

Increasing danger 

U.S.—Canipe v. National Loss Control Service Corp., 
C.A.Miss.. 736 F.2d 1055, cert. den. 105 S.Q. 965. 
83 L.Ed.2d 969. 

88. U.S.—Thomas Moraca, Inc. v. J. B. Eurell Co., 
CA.N.J., 423 F.2d 1209. 

Ariz.—^Purett v. Precision Plumbing, Inc., 554 P.2d 655, 
27 Ariz.App. 288. 

ni—Zuelsdorf v. Montgomery Ward & Co., Inc., 380 
N.E2d 1130, 20 HLDcc. 921, 64 m.App.3d 408. 

Mont.—Shannon v. Howard S. Wright Const. Co., 593 
P.2d 438. 181 Mont. 269. 

N.Y.—Derdiarian v. Felix Contracting Corp., 414 
N.E.2d 666. 51 N.Y.2d 308, 434 N.Y.S.2d 166. 

Porter v. Avlis Contracting Corp., 394 N.Y.S.2d 
226, 57 A.D.2d 222. 

Tex.—Papco, Inc. v. Eaton, Civ.App., 522 S.W.2d 538. 

Wis.—Barrons v. J. H. Findorff & Sons, Inc., 278 
N.W.2d 827, 89 Wis.2d 444. 

Duty to warn of hidden danger 

U.S.—Texaco, Inc. v. Pruitt, C.A.Utah, 396 F.2d 237. 

Tex.—Dclhi-Taylor Oil Corp. v. Henry, 416 S.W.2d 
390, cert. den. 88 S.Q. 592, 389 U.S. 1021, 19 
L.Ed.2d 667, reh. den. 88 S.Q 1023, 390 U.S. 975, 
19 L.Ed.2d 1192—Koppers Co., Inc. v. Haggerty, 
Qv.App., 488 S.W.2d 600, err. ref. no rev. err. 

Nature of duty owed 

(1) Ariz.—Fluor Corp., Limited v. Sykes, 416 P.2d 

610, 3 Ariz. App. 559. 

Minn.—Thill v. Modem Erecting Co., 136 N.W.2d 677, 
272 Minn. 217. 

No control or duty of inspection 

Mich.—Royal v. McNulty, 170 N.W.2d 313, 17 Mich. 
App. 713. 
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89. U.S.—HoUett v, Dundee, Inc., D.C.Del., 272 
F.Supp. 1. 

HI.—Lundy v. Whiting Corp., 417 N.E2d 154, 48 
niDec. 752, 93 Ill.App.3d 244. 

La.—Ortego v. State Bank & Trust Co. of Golden 
Meadow, 316 So.2d 826, writ dea 320 So.2d 914. 

Mich.—Goodwin v. S. A. Healy Co., 164 N.W.2d 693, 
13 Mich-App. 514, cause remd. 174 N.W.2d 755, 
383 Mich. 300. 

Mo.—Stoeppelinan v. Hays-Fcndlcr Const Co., App., 
437 S.W.2d 143. 

Tex.—^Ross Anglin and S<mi v. Brmnan, Civ.App., 466 
, S.W.2d 832. 

Control of property essential 

(2) Other matters. 

HI—McGovern v, Standish, 34L N.E2d 739, 33 HI. 
App.3d 717, affd. 357 N.E2d 1134, 2 IlLDec, 691, 
65 IU.2d 54. 
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La.—Palmer v. Willemet-Stoose Eke. Co., App., 183 
So.2d 373, vrit ref. 184 So.2d 736, 249 La. 67. 
liability deqnte lade of printy 

NJ.—Gold Milk, Inc. v. Orbit Processing Corp., 297 
A.2d 203, 121 N.J.Super. 370. 

ScafPoldiiig soppliar not **coatractor** 

N.Y.—Waters v. Patent Scaffold Co., 427 N.Y.S.2d 436, 
75 A.D.2d 744. 

Snbaeqnent purchaser 

Colo.—Cosmopolitan Htmies, Inc. v. Weller, 663 P.3d 
1041, overruling Hartwich v. Crotty, ct al., 131 
Goto. 69, 279 P3d 413. 

N.C.—Evans v. Mitchell, 329 S.E.2d 681, 74 N.CApp. 
732, remd. 335 S.E2d 315, 314 N.C 531, on 
remand 335 S.E.2d 758, 77 N.CApp. 598. 

90. U.S.—Kennedy v. U.S. Const, Co., C.A.Ark., 545 
F.2d 81. 

Ariz:.—Purett v. Precision Plumbing, Inc., 554 P.2d 655, 
27 Ariz.App. 288, 

CaL—Jones v. Freeman, 56 CaLRptr. 250, 248 C.A.2d 
64. 

HL—Hunt V. Blasius, 384 N.E2d 368, 23 Ill,Dec. 574, 
74 II1.2d 203. 

La.—Barilleaux v. George D. Mattix, Inc., App., 202 
So.2d 461. 

Nd>.-Stover v. Ed Miller & Sons, Inc., 231 N.W.2d 
70a 194 Neb. 422. 

Ohio—Salcmi v. Duffy Const. Corp., 209 N.E2d 566, 3 
Ohio SL2d 169, cert. den. 86 S.a. 933, 383 U.S. 
927, 15 L.Ed.2d 847, rch. den. 86 S.Q. 1271. 383 
U.S. 973, 16 L.Ed.2d 313. 

R.I.—Cook V. Demetrakas, 275 A.2d 919, 108 R.L 397. 

Contractor in control of pimises 

Neb.—Hand v. Rorick Const. Co., 206 N.W.2d 835, 190 
Neb. 171. 
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91. Md.—^Hei»ky v. Henkds & McCoy, Inc., 265 
A.2d 897, 258 Md. 397. 

NJ.—Hut V. Antonio, 229 A-2d 823, 95 NJ.Super. 62. 

Tex-—!, A. Robinson Sons, Inc. v. Ellis, av.App., 412 
S.W Jd 728, err. ref. no rev. err. 

92. Ariz.—^Puiett v. Predsioa Plumtang, Inc., 554 
P.2d 655, 27 AriiJkpp. 288. 

D.C—American Pecco Corp. v. Eastern Foundation 
Co., App., 264 A.2d 491. 

OkL-4^4agnolia P^ Line Co. V- Cowen, 477 P.2d 848. 

93. UE—litaEn Sted Owp. v. Walttm, CA-Utah, 365 
F.2d 542-J. A. Jones Const Co, v. Englert Engi¬ 
neering Co., CA.Tenn., 438 F.2d 3., 

m^-Getz V. Del E Webb Corp., 349 NJ&Jd 682, 39 
nLApp.3d 880. 

Kan. —Furstenberg v. Wesley Medical Center, 436 P.2d 
369, 200 Kan. 277. 

Lav—h^yevte v. Boh Bros, Omst Co., App., 192 SoJd 
859—Htxne Ins. Ca v. AJ. Wanhouse, Inc., App,, 
210 SoJd 544, appUcadon den. 214 Sa2d 162, 252 
La. 840, and 214 SoOd 163, 252 La. 842, and 214 
SoJd 16^ 252 La. ,846—Hdland v. Keaveney, 
App., 306 SoJd 838. 86 A.ER3d 823, writ ref., 
Sup., 310 So.2d 843. 

Mvdt-T'DttChene v. Stederde Ca, 182 N.W.2d 736, 26 
MicltApp. 584. 

Ma—Thieret v. Hoel, 412 S.W.2d 127. 

Ndx—Laakcr v. Hartman, 186 N.W.2d 494, 186 Neb. 
774. 

N.Yv-Petcis V. Mqierbank Eke. Co., 263 N.Y.S.2d 
483, 24 A.D.2d 740. 

(Hci.—Magndia Pipe line Co. v. Cowen, 477 P.2d 
848—Contractors of Engineering A Mfg. of Okla¬ 
homa, Inc. V. Wniiams Automatic Sprinkler Co., 
Inc., 527 P2d 325. 

Wash.—Hun V. Eng^ Const Co, 550 P Jd 692, 15 
WashApp. 511. 

—CJjS. qnoted in McLoone Metal Gn^ddes;, Ihc. 
v. Robers Dredge, Inc., 207 N.WJd 616, 619, 620, 
58 WisJd 704, 62 AX.R3d 518. 

CmtiiHi of dangerous conditioiiiMld not shomt 

DL-DriscoQ v. C Rasmussen Corp., 206 N.E2d 746, 
57 BLAppJd 349, revd. Sup., on otit grds. 219 
NE.2d 483, 35 IlL2d 74. 
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Negligence held not shown as to 

<2) Ill.—Frake v. Paschen Contractors, Inc., 252 

N.E2d 14, 113 Ill.App.2d 403—Wilson v. Illinois Bell 

Tel. Co., 310 N.E2d 729, 19 Ill.App.3d 47. 

(3) U.S.—Bums V. Turner Const. Co., C.A.Mass., 

402 F.2d 332. 
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93 J. U.S —Bein v City of New York, D.C.N.Y., 271 
F.Supp- 542. 

Cal.—Souza v. Pratico, 54 Cal.Rptr. 159, 245 C.A.2d 
651. 

Ind.—Curl v. Bethlehem Steel Corp., 390 N.E2d 709, 
181 Ind. App. 132. 

94‘. Ga.—Pory Bros. Transp. Co. v. Rankin, 172 
S.E2d 154, 120 Ga.App. 798. 

96. Minn.—Rausch v. Julius B. Nelson A Sons, Inc., 
149 N.W.2d 1, 276 Minn. 12. 

N.Y.—LoMcmaco v. 43rd St Estates Corp., 318 N.Y. 
S.2d 779, 36 A.D.2d 722. 

Pa.—RaiWey v. Marvin E Kanze, Inc., 289 A2d 161, 
221 Pa.Super. 234. 

97. Ala.—Knight v. Bums, Kirkley A Williams 
Const. Co., Inc,, 331 So.2d 651. 

Idaho—Gates v, Pickett A Nelson, Const Co., 432 P.2d 
780, 91 Idaho 836. 

N.Y.—Old Oaks Country Club v. State University 
Const. Fund, 411 N.Y.S.2d 369, 66 A.D.2d 815. 

Tex.—H.M.R. Const. Co. v. Wolco of Houston, Inc., 
eSvApp., 422 S-W.2d 214, err. ref. no rev. err. 

Utah—2aon’s Co-op. Mercantile Institution v. Jacobsen 
Const Co., 492 P.2d 135, 27 Utah 2d 6. 

Wis.—Hawes v. Germantown Mut Ins. Co., App., 309 
N.W.ld 356, 103 Wis.2d 524. 

97.5. U.S.—Peter v. Public Constmctois, Inc., C.A 
NJ., 368 F.2d 111. 

Bein v. City of New York, D.CN.Y., 271 
ESupp. 542. 

Mich.—^Dees v. E F. Largess Co., 136 N.W.2d 715, 1 
Mich-App. 421. 

N.Y.—Petrassi v, Peter A. H. Jackson, Inc., 377 N.Y. 
S.2d 59, 50 A.D.2d 768. 

Wis,—Barth v. Downey Co., Inc,, 239 N.W.2d 92, 71 
Wis.2d 775. 

98. EL—Hunt v. Blasius, 384 N.E2d 368, 23 Dl.Dec. 
574, 74 IIL2d’ 203. 

Mo.—St. Joseph Light A Power Co. v. Kaw Valley 
Tunneling, Inc., 589 S.W.2d 260, app. after re¬ 
mand, App,, 660 S.W.2d 26. 

Doty to third persons 

Bl.—^Lundy v. Whiting Corp., 417 N.E2d 154, 48 
ELDec. 752, 93 ni.App.3d 244. 

99. U.S.—^McCUsh V. Niagara Mach, and Tool 
Works, D.CInd., 266 F.Supp. 987. 

Ariz.—Kcnnecott Coj^ Corp. v, McDowell,' 413 P.2d 
, 749, 100 Ariz. 276. 

1. Cal.—^Massri v, Lettonich, 56 Cal,Rptr. 232, 248 

CAJd68. 

Mass.—Thibeault v. Pickering, 313 N.E2d 586, 2 Mass. 
Arj. 421. 
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2. U,E—Strombcrg*s v. Victor Gruen and Associates, 
CANJ^., 384 F,2d 163. 

Arit-Chesser v. King, 428 S.WJd 633. 

DeL—Warburton v. Hioenix Steel Corp., Supff.. 321 
A2d 345. 

Idaho—Oates v. Pideett A Nelson Const Co., 432 P.2d 
780, 91 Idaho 836. 

EL—St Jci8q)h Hospital v. Coibetta Const Co., Eac., 
316 N.E2d 51, 21 Dl.App.3d 925. 

Ind.—Great Atlantic A Paa Tea Co., Inc. v. Wilson, 
App., 408 N.E2d 144, 11 AL.R4th 569. 

La.—Ort^ V. State Bank A Trust Co. of Golden 
Meadow, 316 Sa2d 826, writ den. 320 So.2d 914. 

Utah—Leuinger v. Steams-Rt^ Mfg. Co., 404 P.2d 
33, 17 Utah 2d 37. 

Contractor liable 

EL—Lundy v. Whiting Corpn 417 N.E2d 154, 48 
ELDec. 752, 93 IllApp.3d 244. 


4. Ariz.- Kcnnecott Copper Corp. v. McDowell, 413 

P.2d 749, 100 Ariz. 276. 

Ark.—Southwestern Bell Tel. Co. v. Travelers Indem. 

Co., 479 S.W.2d 232, 252 Ark. 400. 

Colo.—Frazier v. Edwards, 190 P.2d 126, 117 Colo. 
502. 

Fla.—Gross v. Asphalt Material & Paving Co., Inc., 
App., 382 So.2d 854. 

Ga.—Pittman v. Presley Elec. Co., App., 156 S.EJd 
825, 116 Ga.App. 21—Lee v. Otis Elevator Co., 
174 S.E2d 476, 121 Ga.App. 564—CJ5. cited in 
Peachtree North Apartments Co. v. Huffman- 
Wolfe Co., 191 S.E2d 485, 486, 126 Ga.App. 594. 
yaho—Gates v. Pickett A Nelson Const. Ca, 432 P.2d 
780, 91 Idaho 836—qnoted at length in 
Black v. Peter Kiewit Sons’ Co., 497 P.2d 1056, 
1058. 94 Idaho 755. 

Mo.—Frogge v. Nyquist Plumbing A IHtching Co., 453 
S.W.2d 913. 

Mont.—Olson v. Kayser, 505 P.2d 394, 161 Mont 241, 
68 A.L.R.3d 375. 

Kan.—CJ.S. quoted in Talley v. Skelly Od Company, 
433 P.2d 425, 432. 199 Kan. 767. 

La.—Lane Wilson Co., Inc. v. Gregory, App., 322 So.2d 
369. 

Okl.—Henry v. Hallett Const. Co., 488 p.2d 1286. 
Utah—Lcininger v. Stcams-4Rogcr Mfg. Ca, 404 P.2d 
33, 17 Utah 2d 37. 
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4.5. Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R3d 309. 

Ark,—Southwestern Bell Tel. Co. v. Travelers Indem. 

Co., 479 S.W.2d 232, 252 Ark. 400. 

Colo.—Lindauer v. LDB Drainlaying, Inc., 555 P.2d 
197, 38 Colo,App. 266. 

Idaho—Black v. Peter Kiewit Sons’ Co., 497 P.2d 1056, 
94 Idaho 755. 

Wis.—CJ.S. quoted in Cadden v. Milwaukee County, 
171 N.W.2d 360, 362, 44 Wis.2d 341. 

5. Ark.—Chesser v. King, 428 S.W.2d 633—^DeVazier 

v. Whit Davis Lumber Co., 516 S.W.2d 610, 257 
Ark. 371. 

Ga.—CJJS. cited in Peachtree North Apartments Co. 
v. Huffman-Wolfe Co., 191 S.E2d 485, 486, 126 
Ga.App, 594. 

6. U.S.—-Campbell v. Barnett, C.A.N.M., 351 F.2d 

342. 

Fla.—^E1 Shorafa v. Ruprecht, App., 345 So.2d 763. 
Ga.—CJ.S. cited in Peachtree North Apartments Co. 
v. Huffman-Wolfe Co., 191 S.E2d 485, 486, 126 
Ga,App. 594. 

RL—Maggi V. De Fusco, 267 A.2d 424, 107 R,I. 278. 
Wis.—Nelson v. L. & E Press Corp., 223 N.W.2d 607, 
65 Wis.2d 770. 

Absence of elevator counterweight shield held 
not latent defect 

N.Y.—Hansen v. Serge Elevator Co., 253 N.Y.S.2d 299, 
22 A.D.2d 668, affd. 215 N.E2d 168, 17 N.YJd 
538, 267 N.Y.SJd .912. 
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7.5. Fla.—Wood-Hopkins Contracting Co. v. Masaa- 
ry Contractors, Inc., Ai^h 235 So.2d 548, 61 
AL.R.3d 786. 

Idaho—Black v, Peter Kiewit Sops’ Co., 497 P.2d 1056, 
94 Idaho 755. 

8, Mont—Hannifin v. CahiU-Mooney Const Co., 498 
P.2d 1214, 159 Mont 413. 

8.5. Utah—Lcininger v. Steams-Roger Mfg. Co, 404 
P.2d 33, 17 Utah 2d 37. 

8.15. NJ.—Totten v. Qruzen, 245 AJd 1, 52 NJ. 
202 . 

Independent bidlding and constmetion eontrac- 
tors 

(3) Other statemmts. 

EL—Lundy v. Whiting Corp., 417 N.E2d 154, 41 
DLDea 752, 93 IILApp.3d 244. 

Mass.— McDonongfa v. Whakn. 313 N.E2d 435, 365 
Mass. 506. 

NJ.—Totten v. Omzen, 245 A.2d 1, 52 NJ. 202. 
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Or.—^Americaa Reciprocal Insurers v. Bessonette, 405 
P.2d 529, 241 Or. 500. 

In Louisiana 

(4) A person injured by a defect in a building may 
recover fiom the contractor who constructed the build¬ 
ing if the defect was created by the contractor’s negli¬ 
gee. 

U.S.—Mcllwain v. Placid Oil Co-, C.A.La., 472 R2d 
248, cert den. 93 S.Ct 2734, 412 U.S. 923, 37 
L.Ed.2d 150. 

FaUure to discover defect by owner 

Kan.—Talley v. Skelly Oil Co., 433 P.2d 425, 199 Kan. 
767. 

Negligent planning of architect or contractor 
NJ.—^Rosenberg v. Town of North Bergen, 293 A.2d 
662, 61 NJ. 190. 

8J0. U.S.—^American States Ins. Co. v. Hannan 
Const Co., D.COhio, 283 F.Supp. 988, affd. 392 
F.2d 171. 

Ariz.—Porras v. Campbell Sales Co., App., 589 P.2d 
1352, 121 Ariz. 320. 

La.—Atkinson v. St Paul Ins. Companies, App., 263 
So.2d 85. 

Mich.—MOla v. Gross, 204 N.W.2d 712, 43 Mich.App. 
648. 

N.M.—Steinberg v. Coda Roberson Const. Co., 440 
P,2d 798, 79 N.M. 123. 

S.C—Rogers v. Scyphers, 161 S.E.2d 81, 251 S.C. 128. 
Utah—^Leininger v. Steams-Roger Mfg. Co., 404 P.2d 
33, 17 Utah 2d 37. 
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9. No nuisance 

Ark-—Chesser v. King, 428 S.W.2d 633. 

11. Ariz.—Shaimon v. Butler Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R.3d 309. 

Ga.—CJ.S. cited in Peachtree North Apartments Co. 
V. Huffman-Wolfe Co., 191 S.E.2d 485, 486, 126 
Ga.App. 594. 

N.Y.—Smith v. Jay Apartments, Inc., 304 N.Y.S.2d 
737, 33 AD.2d 624. 

Mich.—^Kapalczynski v. Globe Const Co-, 172 N.W.2d 
852, 19 Mich.App. 396. 

Pa.—Ostrowsld v. Crawford Door Sales Co. of Scran¬ 
ton, Pa., 217 A.2d 758, 207 Pa.Super. 424. 

Tenn.—^Johnson v. Oman Const. Co., Inc,, 519 S.W.2d 
782. 

Reasonably certainty of danger required 

Colo.—Wright V. Creative Corp., 498 P.2d 1179, 30 
Colo.App. 575. 

Held not inuninently dangerous at time of com¬ 
pletion 

Ga.—^Peachtree North Apartments Co. v. Huffman- 
Wolfe Co., 191 S.EJd 485, 126 Ga.App. 594. 
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12. Ga.—Sims v. American Cas. Co., 206 S.E.id 121, 
131 Ga.App. 461, aifd. 209 S.E2d 61. 232 Ga. 
787. 

13. S.C—Rogers v. Scyphers, 161 S.E2d 81, 251 S.C. 
128. 

14. U.S.—Cross v. M. C Carlisle A Co., C-A.Mass., 
368 FM 947. 

FUu—El Shorahi v. Ruprecht, App., 345 So.2d 763. 
Mich.—Jacobs v. Martz, 166 N.W.2d 303, 15 Mich. 
App. 186. 

CaL—Bradler v. Craig, 79 CaLRptr. 401, 274 C.A.2d 
466. 

16.10. Mich.—Clark v. Dalman, 136 N.W.2d 754, 1 
hCch.App. 513, revd. 150 N.W.2d 755, 379 Mich. 
251. 
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193. La.—Littleton v. B A R Const Co., App., 266 
So.2d 560, writ den. 268 So.2d 260, 263 La. 374. 

19.20. Colo.—Glisan v. Smolenske, 387 P.2d 260, 153 
Colo. 274—Carpenter v. Donohoe, 388 P.2d 399, 
154 Colo. 78. 


19.20. ni.—Johnson v. Equipment Specialists, Inc., 
373 N.E.2d 837, 15 IlLDec. 491, 58 IU.App.3d 
133. 

Damages caused by defectiye fireplace 

Tex.—Humber v. Morton, 426 S.W.2d 554, 25 A.L. 

R. 3d 372. 

19.50. U.S,—PubUc Service Co. of Old. v. Black and 
Veatch, Consulting Engineers, D.C.OkL, 328 
F.Supp. 14. 

Cal.—Wynner v. Buxton, 158 Cal.Rptr. 587, 97 CA.3d 
166. 

Fla,—^Barrett DafRn & Figg, Architects-Planners-En- 
gineers, Inc. v, McCormick, App., 362 So.2d 966. 

IIL—Laukkanen v. Jewel Tea Co., 222 N,E.2d 584, 78 
IU.App.2d 153. 

N.Y.—St Rita’s Home, Inc. v. Town of Amherst 327 
N.Y.S.2d 674, 38 A.D.2d 109. 

liability after acceptance of work 

NJ.—Totten v. Gruzen, 245 A.2d 1, 52 NJ. 202. 

Improper issuance of progress certificates 

Miss.—Newton Inv. Co. v. Barnard & Burk, Inc., 220 
So.2d 822. 

20. N.C.—^Firemen’s Mut Ins. Co. v. High Point 
Sprinkler Co., 146 S.E2d 53, 266 N.C 134. 
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21.15. La.—Calandro Development Inc. v. R. M. 
Butler Contractors, Inc., App., 249 So.2d 254. 

Or.—Johnson v. Salem Title Co., 425 P.2d 519, 246 Or. 
409. 

22.10. Architect or engineer 

Fla.—^A. R. Moyer, Inc. v. Graham, 285 So.2d 397, 65 
A.LR.3d 238. 

22.15. Del;—C3JS. cited in Seiler v. Levitz Furniture 
Co., Inc., Supr., 367 A.2d 999, 1008. 

Safety inspection 

Nd).—Simon v. Omaha Public Power Dist., 202 
N.W.2d 157, 189 Neb. 183. 

22.20. U.S.—E. C Ernst Inc. v. Manhattan Const 
Co. of Texas, C.A.Ala., 551 F.2d 1026, reh. den. in 
part gr. in part 559 F.2d 268, cert. den. 98 S.Ct. 
1246, 434 U.S. 1067, 55 L.Ed.2d 769. 

Cal.—Cooper v, Jevnc, 128 Cal.Rptr. 724, 56 C.A3d 
860. 

Fla.—Geer v. Bennett App., 237 So.2d 311—Geer v. 
Bennett App., 237 So.2d 311. 

m—St. Joseph Hospital v. Corbetta Const Co., Inc., 
316 N,E2d 51, 21 IlI.App.3d 925. 

Ind.—Walters v. Kellam and Fdey, 360 N.E.2d 199, 
172 IntLApp. 207. 

N.J.—Totten v. Gruzen, 245 A.2d 1. 52 N.J. 202. 

N.C—^Davidson and Jones, Inc. v. New Hanover Coun¬ 
ty, 255 S.E.2d 580,41 N.CJ^p. 661, cert. den. 259 

S. E.2d 911, 298 N.C 295. 

Utah—^Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

Lack of privity of orntract 

Ariz.—^Donnelly Const. Co. v. Oberg/Hunt/Gilleland, 
677 PJd 1292, 139 Ariz. 184. 

N.C.—Shoffher Industries, Ina v. W. B. Lloyd Const. 
Co., 257 S.R2d 50, 42 N.CApp. 259, cert den. 259 
S.E,2d 301, 298 N.C. 296. 

Wis.—^A,E. Inv. Corp. v. link Builders, Inc., 214 
N.W.2d 764, 62 W*is.2d 479. 

22^. HL—Johnson v. Equi]Mnent Specialists, Inc., 
373 N.E2d 837, 15 Hl-Dec. 491, 58 IlLApp.3d 
133. 

22,30. U.S.--CJ,S. dted in Bartak v. BeU-Galyardt 
& Wdls, bic., CA.S.D.. 629 F.2d 523, 529. 

Fla.—Geer v. Bennett App., 237 So.2d 311. 

22.40. Since the publication of Corpus Juris Secun¬ 
dum the case of Larson v. Commonwealth Edison 
Co. cited to the text has been reversed the court 
holding that since the engineering firm, under its 
contract, had the right to control the work it was 
sabtject to a duty and could be subject to liability. 

Ill.—^Larson v. Commonwealth Edison Co., 211 N.E2d 
247, 33 Ill.2d 316. 
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Architect 

Utah—Peterson v. Fowler, 493 P.2d 997, 27 Utah 2d 
159. 

22.45 Architectural and engineering firm not 
liable for economic loss 

U.S.—Bryant Elec. Co., Inc. v. City of Fredericksburg, 
CA,4<Va.), 762 F.2d 1192. 

2230, U.S.—C. W. Regan, Inc. v. Parsons, Brincker- 
hoff, Quade and Douglas, C.A.Va., 411 F.2d 1379 
—Baker v. Pidgeon Thomas Co., C.A.Tenn., 422 
F2d 744. 

Cal.—^Wynner v. Buxton, 158 Cal.Rptr. 587, 97 C.A.3d 
166. 

Ga.—^Hutcheson v. Eastern Engineering Co., 209 S.E.2d 
680, 132 Ga.App. 885. 

m.—Laukkanen v. Jewel Tea Co., 222 N,E2d 584, 78 
Bl.App.2d 153. 

La.—Natal v. Phoenix Assur. Co. of New York, App., 
286 So.2d 738, revd. on oth. grds.. Sup., 305 So.2d 
438, on remand 309 So.2d 155. 

Mont.—Hackley v. Waldorf-Hoemer Paper Products 
Co., 425 P.2d 712, 149 Mont 286. 

Wash.—Weston v. New Bethel Missionary Baptist 
Church. 598 P.2d 411, 23 WasRApp. 747. 

Supervising engineer 

(2) N.Y.—Hamill v. Foster-Iipkins Corp., 342 N.Y. 

S.2d 539, 41 A.D.2d 361. 

Subcontractors negligence 

Md.—Krieger v. J. E. Greiner Co., Inc., 382 A.2d 1069, 
282 Md. 50. 

23.5. Cal.—^Huber, Hunt & Nichols, Inc. v. Moore, 
136 Cal.Rptr. 603, 67 C.A.3d 278. 

Fla.—Vomdran v. Wright, App., 367 So.2d 1070. 

Ga.—Hutcheson v. Eastern Engineering Co., 209 S.E.2d 
680, 132 Ga.App. 885. 

Ill.—McGovern v. Standish, 357 N.E2d 1134, 2 Dl-Dec. 
691, 65 ni.2d 54. 

N.Y.—530 East 89 Corp. v. Unger, 388 N.Y.S.2d 284, 
54 A.D.2d 848, affd. 373 N.E.2d 276, 43 N.Y.2d 
776, 402 N.Y.S.2d 382. 

Plans not defective 

Mo.—^Brown v. Gamble Const Co., Inc., App., 537 
S.W.2d 685. 

Failure to alert of contractor’s bankruptcy 

U.S.—^Travdors Indem. Co. v. Ewing, Cole, Erdman & 
Eubank, C.A.NJ., 711 F.2d 14, cert. den. 104 S.a. 
707, 464 U.S. 1041, 79 L.Ed.2d 171. 

§ 96. Subcontractors and Employ¬ 
ees of Contractor 
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24. U.S.—^MeSparran v. Hanigan, D.C.Pa., 225 
F.Supp. 628, affd., CA., 356 F.2d 983. 

Ark.—Dunn v. Brimer, 537 S.W.2d 164, 259 Ark. 855, 
79 A.L.R.3d 958—Construction Advisors, Inc. v. 
Sherrcll, 628 S.W.2d 309, 275 Ark. 183. 

CaL—^Morehouse v. Wanzo, 72 Cal.Rptr. 607, 266 
C.A.2d 846. ' 

Conn.—Wright v. Coe & Anderson, Inc., 239 A.2d 493, 

156 Conn. 145. 

Ga.—Poppdl V. Georgia Power Co., 277 S.E.2d 777, 

157 Ga.App, 488. 

La.—^Johpson v. Fred H. Moran Const. Co., App., 289 
So.2d 323, writ ref.. Sup., 293 So.2d 171. 

Mont—Bush v. Albert D. Wardell Contractor, Inc., 
528 P.2d 215, 165 Mont 312. 

Or.—Waterway Terminals Co. v. P. S. Lord Mechanical 
Contractors, 406‘P.2d 556, 242 Or. 1, 13 A.L.R.3d 
1 . 

Injury to other subcontractor from defective 
scaffold 

La.—Kempff v. B. E King & Sons, Inc., App., 222 
So.2d921. 

Rules governing liability same for subcontractor 
and contractor 

Kan —TaUey v. Skdly OU Co., 433 P.2<1 425, 199 Kan. 
767. 
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Recovery from contractor and subcontractor al< 
lowed 

N.y.—Kdly V. Diesel Const., 334 N.Y.S.2d 309, 70 
MistOd 6S6, am. 347 N.Y.S.2d 698, 42 A.D.2d 
891, motion den. 310 N.E2d 539, 34 N.Y.2d 563, 
354N.Y.S.2d 942, affd, 315 N.E2d 751, 35 N.Y.2d 
1, 358 N.Y.S.2d 685. 

Immnnity as pnblic officer not applicable 

Mass.—McDonou«b v. Whalen, 313 N.E2d 435, 365 
Mass. 506. 

25. U.S.—Whitfield Const. Co., Inc. v. Commercial 
Devdopment Corp., D.C.Virgin Islands, 392 
F.Supp. 982. 

Ind.—Wyler v. Lilly Varnish Co., 252 N.E2d 824, 146 
IntLApp. 91, reh. den. 255 N.E2d 123, 146 Ind. 
App. 91. 

Iowa—^DeMoss v. Darwin T. Lynner Const. Co., 159 
N.W.2d 463. 

La.—^North American Ccmtracting Corp. v. Gibson, 
App., 327 So.2d 444, writ ref. 332 So.2d 280. 

Neb.—Stover v. Ed Miller & Sons, Inc., 231 N.W,2d 
700, 194 Neb. 422. 

N.Y.—^Hardy v. United Roofing & Waterproofing 
Corp., 260 N.Y.S.2d 689, 24 A.D.2d 431, affd. 215 
N.E2d 508, 17 N.Y.2d 563, 268 N.Y.S.2d 325— 
Troll V. Schoonmaker Bros., Inc., 310 N.Y.S.2d 
878, 34 A.D.2d 1030—Bauer v. Harris Intertype 
Corp., 316 N.Y.S.2d 593, 35 A.D.2d 426. 

Old.—Ccmtractors of Engineering & Mfg. of Oklahoma, 
Inc V. Williams Automatic Sprinkler Co., Inc., 527 
P.2d 325. 

Liability to child trespasser hdd not shown 

Mo.—Anderson v. Cahill, 485 S.W.2d 76. 

Employees of other contractors 

(2) Other statements. 

Md.—Maryland Sales & Service Corp. v. Howell, 311 
A.2d 432, 19 Md.App. 352. 

No duty to make premises safe for all workers 
dica^n 

N.Y.—Russin v. Louis N. Picdano & Son, 436 N.Y. 
S.2d 370, 78 A.D.2d 467, affd. 429 N.E.2d 805, 54 
N.Y.2d 311, 445 N.Y.S.2d 127. 
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26.15, Del.—Friendly Ece Cream Corp. for Use of S. 
M. Aronow Co. v. Andrew E, Mitchell & Sons, 
Inc, Super., 340 A.2d 168. 

26.20. Colo.—Driscoll v, Columbia Realty-Woodland 
Park Co., 590 P.2d 73, 41 Colo.App. 453. 

§ 98. Person Supplying Personal 
Property for Use of Others 
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37.50. Ark.—Chesser v. King, 428 S.W.2d 633. 

38. Idaho—Robinson v. Williamsen Idaho Equipment 
Co., 498 P.2d 1292, 94 Idaho 819. 

40, U.S.—Henxpistead v. General Fire Extinguisher 
Corp., D.CDcl., 269 F.Supp. 109. 

MtL—Snowhite v. State, Use of Tennant, 221 A.2d 342, 
243 Md. 291, 19 A.L.R.3d 1155. 


Warning of dangeroos character 

(3) Other matters. 

U.S.—Hobart v. Sohio Petroleum Co., D.C.Miss., 255 
RSupp. 972, affd.. C.A., 376 F.2d 1011. 

Article becoming dangerous 

(3) Other matters. 

Ga.—Higdon v. Geor^ Winn-Dixie, Inc., 145 S.E2d 
808, 112 Ga.App. 500. 

Negligent entntstment separate theory from re< 
s^ndeat superior 

Ariz.—Quinonez for and on Behalf of Quinonez v. 
Andersen, App., 696 P.2d 1342, 144 Ariz. 193 
(abandoning Lewis v. Southern Pacific Company, 
102 Ariz. 108, 425 P.2d 840.) 
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41. U.S.—Houston-New Orleans, Inc. v. Page Engi¬ 
neering Co., D.C.La., 353 F.Supp. 890. 

Idaho—^Robinson v. Williamsen Idaho Equipment Co., 
498 P.2d 1292, 94 Idaho 819. 

La.—Sikes v. McLean Trucking Co„ 383 So.2d 111, 16 
A.L.R.4th 728. 

42, Fla.—Jordan v. Kelson. App., 299 So.2d 109. 
Idaho—Robinson v, Williamsen Idaho Equipment Co., 

498 P,2d 1292, 94 Idaho 819. 

Md.—Kahlenberg v. Goldstein, 431 A.2d 76, 290 Md. 
477, 22 A.ER. 4th 719. 

Mich.—Major v. Sdunidt Trucking Co., 166 N.W.2d 
517, 15 MicLApp. 75. 

N.Y,—Kemp v. Lakelands Precast, Inc., 444 N.Y.S.2d 
274, 84 A.DJ2d 630, dismissal den. 433 N.E.2d 534, 
55 N.Y.2d 876, 448 N.Y.S.2d 469, mod. on oth. 
grds. 434 N.E2d 1077, 55 N.Y.2d 1032, 449 N.Y. 
S.2d 710. 

Old.—Barnhart v. Freeman Equipment Co., 441 P.2d 
993, 

Similar statements of rule 
(1) U.S.—Weekes v. Michigan Chrome & Chemical 
Co., CA.Mich., 352 F.2d 603, stating New Jersey law. 

(3) One who supplies directly or through a third 
person a chattel for the use of another whom the 
supplier knows or has reason to know to be likely 
because of his youth, inexperience, or otherwise, to use 
it in a manner involving xmreasonable risk of physical 
harm to himself and others whom the supplier should 
expect to share in or be endangered by its use, is subject 
to liability for physical harm resulting to them. 

Mich.—White v. Chrysler Corp., 364 N.W.2d 619, 421 
Mich. 192. 

Mo.—Stafford v. Far-Go Van Lines, Inc., App., 485 
S.W.2d 481. 

(6) U.S.—^Roberts v. Williams, D.C.Miss., 302 
F.Supp. 972, affd. in part, remd. in part, C.A., 456 F.2d 
819, cert. den. 92 S.Q. 83, 404 U.S. 866, 30 L.Ed.2d 
110 . 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E.2d 
808, 112 Ga.App. 500. 

Defective scaffold 

N.Y.-Samoff v. Charles Schad, Inc., 269 N.Y.S.2d 22, 
49 Misc.2d 1059. 
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44. Idaho—Robinson v. Williamsen Idaho Equipment 
Co., 498 P.2d 1292, 94 Idaho 819. 

45.10. U.S.—^Hobart v. Sohio Petroleum Co., D.C. 
Miss., 255 F.Supp. 972, affd., C.A., 376 F.2d 
1011—Scars, Roebuck & Co. v. American Presi¬ 
dent Lines, Limited, D.C.CaL, 345 F-Supp. 395. 

N.Y.—Samoff v. Charles Schad, Inc., 270 N.Y.S.2d 
763. 
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46.5. N.Y.—^Kaempfe v. Lehn & Fink Products 
Corp., 249 N.Y,S.2d 840, 21 A.D.2d 197, motion 
den. 213 N.E.2d 451, 16 N.Y.2d 1044, 266 N.Y. 
S.2d 118, app. dism. 221 N.E.2d 809, 18 N.Y.2d 
784, 275 N.Y.S.2d 268, motion withdrawn 225 
N.E2d 573, 19 N.Y.2d 701, 278 N.Y.S.2d 888. 

§ 99. -Furnisher of Appliance 

48. U.S.—Hempstead v. General Fire Extinguisher 
Corp., D.CDcl., 269 F.Supp. 109. 

Fla.—^Broome v. Budget Rent-A-Car of Jax, Inc., App., 
182 So.2d 26. 

Ky.-Lloyd v. Lloyd, 479 S.W.2d 623. 

La,—Kempff v. B. E. King & Sons, Inc., App., 222 
So.2d 921. 

Mass.—McLaughlin v, Bernstein, 249 N,E.2d 17, 356 
Mass. 219. 

N.Y.—Vander Veer v. Tyrrell, 287 N.Y.S.2d 228, 29 
A.D.2d 255. 

Ladder 

U.S.—Farmers Co-op. Elevator Ass’n Non-Stock of^Big 
Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 224, 
cert. den. 88 S,a. 589, 389 U.S. 1014, 19 L.Ed.2d 
659, reh. den. 88 S.a. 815, 390 U.S. 913, 19 
L.Ed.2d 887. 

^Troducts liability** construed 

La.—Atchison v. Archer-Daniels-Midland Co., App., 
360 So.2d 599, writ den. 362 So.2d 1389. 
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51.5. Grinding wheel 

N.Y—Bravo v. C. H. Tiebout & Sons Inc., 243 N.Y. 
S.2d 335, 40 Misc.ld 558, affd. 272 N.Y.S.2d 687, 
26 A.D.2d 617. 

56. N.M.—Williams v. Herrera, App., 496 P.2d 740, 
83 N.M. 680. 

§ 100(2). Articles Dangerous in 
Kind 
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76. Md.—Kahlenberg v. Goldstein, 431 A.2d 76, 290 
Md. 477, 22 A.L.R. 4th 719. 

N.Y.—^Duva V. Flushing Hospital & Medical Center, 
439 N.Y.S.2d 268, 108 Mi8C.2d 900. 
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45. Hawaii— CJ.S. died in Kajiya v. Department of 
Water Supply, 629 P.2d 635, 639, 2 Haw.App. 
221 . 

46. Damage to crops 

Tex.—^Leonard Farms v. Thompson-Hayward Chemical 
Co., Civ.App., 568 S.w!2d 438. 


The law relating to products liability is now dis¬ 
cussed In 72 C.J.S. Supplement Products Liability. 


^ lOi. Persons Repturing Personal 
Property 
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6930. Ga.—General Motcus Corp. v. Jenkins, 152 
S.E2d 796, 114 Ga.App. 873—E & M. Const. Co. 
V. Bob, 153 S.E.2d 641, 115 Ga.App. 127. 

Old—Studeey v. Young Exploration Co., 586 P.2d 726. 
70, U3.—Dudley v. Bayou Fabricators, Inc., D.C. 
Ala., 330 RSupp. 788. 


Mo.—C33. dted in Fancher v. Southwest Missouri 
Truck Center, Inc., App., 618 S.W.2d 271, 274. 
N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y3.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207, 

Tenn.—CJ3. cited in McGee v, Nashville White 
Trucks. Inc., App., 633 S.W.2d 311, 318. 
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7L5. Okl.—Barnhart v. Freeman Equipment Co., 44J 
P.2d 993. 


Manufacturer and service company 

N.J.—^Hillas v. Westin^ouse Elec. Corp., 293 A.2d 419, 
120 N.J.Super. 105, 63 A.L.R.3d 986. 

§ 102. Joint and Several Liability 

73. Minn.—^Minnesota Federal Sav. and Loan Ass’n v. 
Central Enterprises of Superior, Inc., 247 N.W.2d 

46. 311 Minn. 46. 

N.Y.—Abemethy v. Azzoni, 358 N.Y.S.2d 264, 78 
Misc.2d 832. 
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Ratioiial division of injuries 

UA—Stonedpher v. Charon, C.A.OkL, 435 F.2d 779. 
Held not joint tort-feasor 
Minn.—Kowalske v. Armour & Ca, 220 N.W.2d 268, 
300 Minn. 301. 

NAl.—Cantrdl v. Dendahl. App., 494 P.2d 1400, 83 
N.M. 583. 

"Successive tort-feasors” 

Wash.—Phcnnah v. Whalen, 621 P.2d 1304, 28 Wash. 
App. 19. 

75, Iowa—Burr v. Apex Concrete Co., 242 N.W,2d 
271 

76. U.S.—Moore v. Strong, C.AOkl., 360 F.2d 71. 

Panasuk v. Seaton, 277 F.Supp. 979—Howard v. 
General Motors Corp., D.CMiss., 287 F.Supp. 646 
—Miller V. Hammary Furniture Co., D.CKy., 299 
F.Supp. 238. 

Ala.—Butler v. Olshan, 191 So.2d 7, 280 Ala. 181. 
Ariz.—CJJS. dted in Holtz v. Holder, 418 P.2d 584, 
588, 101 Ariz. 247. 

Ark.—Woodward v. Blythe, 462 S.W,2d 205. 

CaL—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 267 
CA.2d 231. 

Colo.—Alexander v. White, App., 488 P.2d 1120— 
Bradford v. Bendix-Westin^onsc Automotive Air 
Brake Co., 517 P.2d 406, 33 Colo.App. 99. 

Ga.—National Upholstery Co. v. Padgett, 143 S.E2d 
494, 111 GaApp. 842—Rhodes v. Baker, 156 
S.E2d 545, 116 Ga.App. 157-MuUis v. Chaika, 
162 S.E.2d 448, 118 Ga.App. 11—Goodyear Tire & 
Rubber Co, v. Johnson, 170 S.E2d 869, 120 Ga. 
App. 439. 

HL—Mfllbum Mut. Ins. Co. of Lake Villa v. Glaze, 410 
N.E2d 295, 43 IlLDec. 295, 86 IlLApp.3d 1055. 
Iowa—Treanor v. B.P.E. Leasing, Inc., 158 N.W,2d 

4— DeYarman v. State, 226 N.W.2d 26. 

Kan.—American States Ins. Co. v. Hartford Acc. & 

Indem. Co., 545 P,2d 399, 218 Kan. 563. 

La.—Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
writ ref. 202 So.2d 649, 251 La. 27—Hoffpauir v. 
Kansas City Southern R. Co., App., 219 So.2d 29. 
Mich.—Moyses v. Spartan Asphalt Paving Co., 174 
N.W.2d 797, 383 Mich. 314. 

Sexton V, American Aggregates, 231 N.W.2d 
449, 60 Mich.App. 524. 

Mo.—GKck V. Ballentinc Produce Inc., 396 S.W.2d 609, 
app. dism. 87 S.a 44, 385 U.S. 5, 17 LEd.2d 

5— Price V. Seidler, 408 S.WJd 815—SanfUippo v. 
BoUe, 432 S.W.2d 232, 

Mont.—^Benner v, B. F. Goodrich Co., 430 P.2d 648, 
150 Mont. 97. 

NJ.—^Lyons v. Premo Pharmaceutical Labs, Inc., 406 
A.2d 185, 170 NJ.Super. 183. 

N.C—McEachem v. MiUer, 151 S.E2d 209, 268 N.C. 
591. 

Old.—MiUer Const Co. v. Wenthold, 458 P.2d 637— 
Desldns v. Woodward, 483 F.2d 1134. 

Or.—Conner v. Mertz, 548 P.2d 975, 274 Or. 657, 
S.C.—Conyers v. Stewart, 147 S.E2d 640, 247 S.C. 
403—American FideUty Fire Ins. Co. v. Hartford 
Acc. & Indem. Co., 163 S.E2d 926, 251 S.C. 507. 
S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 
Utah—Marsh v. Irvine, 449 P.2d 996, 22 Utah 2d 154. 
W.Va.—Edwards v. Lynch, 175 S.E.2d 632, 154 W.Va. 
388—Long v. City of Weirton, 214 S.E.2d 832, 158 
W.Va. 741. 

Wis.—Chillc V. HoweU, 149 N.W.2d 600, 34 Wis,2d 
491, 

liabflity in aolido or soUdary obligation 

(1) U.S.—ScharfF v. Cameron Offshore Services, Inc., 
D.CLa., 475 F.Supp. 48. 

La.—Palmer v. Turner, App., 252 So.2d 700, 

Waiver by iqjnred party 

N.D.—Bartels v. Qty of WUliston, 276 N.W.2d 113. 
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76.5. Fla.—^Dulman v. Seaboard Coast Line R. Co., 
App., 308 So.2d 53. 

Kan.—Avey v. St Francis Hospital and School of Nurs¬ 
ing, Inc., 442 P.2d 1013, 201 Kan. 687. 


Mich.—Sobotta v. Vogel, 194 N.W.2d 564, 37 Mich. 
App. 59. 

Wash.—Poe v. Shceley, 578 P.2d 63. 19 Wash.App. 833. 
Acts not done simnltaneously 
Minn.—Mathews v. Mills, 178 N.W.2d 841, 288 Minn. 
16. 

Aggravation of damages by phsrsidans negli¬ 
gence 

N.Y.—Kotler v. MonticcUo Hospital, 290 N.Y.S.2d 385, 
56 Misc.2d 742. 

Not joint tortfeasors 

Fla.—Lee County v. Southern Water Contractors, Inc., 
App., 298 So.2d 518. 

"Concurrent tort-feasors” defined 
Wash.—DeMans v. Brown, 621 P.2d 201, 27 Wash. 
App. 932. 

Joint and concurrent tort-feasors distinguished 
Wash,—Seattle First Nat Bank v. Shoreline Concrete 
Co., 588 P.2d 1308, 91 WaslL2d 230. 

Joint and concurrent tort-feasors distinguished 
Wash,—^DeMaris v. Brown, 621 P.2d 201, 27 Wash. 
App. 932. 

"Concurrent tort-feasors” defined 
Wash.—Seattle First Nat Bank v. Shoreline Concrete, 
588 P.2d 1308, 91 Wash.2d 230. 

Phennah v. Whalen, 621 P.2d 1304, 28 Wash. 
App. 19, 

Common duty 

Wash.—Phennah v. Whalen, 621 P.2d 1304, 28 Wash. 
App. 19. 

76.10. Cal.—Albers v. Gehrke, 84 Cal.Rptr. 846, 4 
C.A.3d 463. 

Ga,—Pease & Elliman Realty Trust v. Gaines, 286 
S.E2d 448, 160 Ga.App. 125. 

La.—Clay v. State Farm Mut Auto. Ins. Co., App., 330 
So.2d 380. 

Neb.—English v. Bruin Engineering, Inc., 272 N.W.2d 
753, 201 Neb. 791. 

N.H.—Mihoy v. Proulx, 313 A.2d 723, 113 N.H. 698. 
N.Y.—Finn’s Estate v. City of New York, 350 N.Y,S.2d 
552, 76 Mi8c.2d 388. 

N.C.—Price v. Seaboard Air Line R. Co., 161 S.E.2d 
590, 274 N.C. 32. 

Tcnn,—Plough, Inc. v. Premier Pneumatics, Inc., App., 
660 S.W.2d 495. 

Wash.—Brown v. Spokane County Fire Protection Dist. 
No. 1, 586 P.2d 1207, 21 Wash.App. 886. 
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77. Ga.— CJil. dted in Stone’s Independent Oil Dis¬ 
tributors V. Bail^, 176 S.E.2d 613, 620, 122 Ga. 
App. 294. 

Me.—Roberts v. American Chain & Cable Co., 259 
AJUI43. 

Mich.—St. Paul Fire & Marine Ins- Co. v. Michigan 
ConsoL Gas Co., 143 N.W.2d 801,4 Mich.App. 56. 
Mo.—GUck V. BaUentine Produce Inc., 396 S.W.2d 609, 
app. dism. 87 S.Ct 44, 385 U.S. 5, 17 L.Ed.2d 5. 
Tex.—Serv-All Co. v. Minatra, Civ.App„ 397 S.W.2d 
467. 

Wrongdoera not sued 

Ga,—Goodyear Tire & Rubber Co. v. Johnson, App., 
170 S.E2d 869, 120 Ga-App. 439. 

78. D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 
956. 

Exclusion of remote acts not rdated to ii^nry 
Iowa—Treanor v. B.P.E Leasing Inc., 158 N.W.2d 4. 
Causation only ground for apportionment 
Ky.—Cox V. Cooper. 510 S.W.2d 530. 

79. U.S.—Sears, Rotbuck & Co. v. American Presi¬ 
dent Lines, Limited, D.C.CaL, 345 F.Supp. 395. 

Wis.—Johiison v. Heintz, 243 N.W.2d 815, 73 Wis.2d 


80, U.S,—In re Tenn-Ero Corp., Bkrtcy.Mass., 14 
B.R, 884, affd. D.C., 32 B.R. 65, remd. C.A, 711 
F,2d 1085, cert den. 104 S.O. 393, 464 U.S. 961. 
78 L.Ed.2d 337. 
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Fla.—Moore v. St. Qoud Utilities, App., 337 So.2d 982, 
cert den., Sup., 337 So.2d 809, app. after remand, 
355 So.2d 446. 

Iowa-Meek v. Long, 142 N.W.2d 385, 258 Iowa 1309. 
Old.—Berry v. Empire Indem. Ins. Co., 634 P.2d 718. 
Tenn.—Duvall Transfer and Delivery Service v. Bea¬ 
man, 403 S.W.2d 315, 218 Tenn. 348. 

W.Va.—Sitzes v. Anchor Motor Freight Inc., 289 
S.E2d 679. 

Wit-Johnson v. Heintz, 243 N.W.2d 815, 73 Wis.2d 
286. 

Apportionment valid between defendants 

Ky.-Cox v. Cooper, 510 S.W.2d 530. 

N.Y.—Frozzitta v. Incorporated Village of Freqpoit, 
394 N.Y.S.2d 64. 57 A.D.2d 827. 

Apportionment may be permitted between tort¬ 
feasors themselves 

N.Y.—Smart v. Wozniak, 385 N.Y.S.2d 498, 86 Misc.2d 
940, affd. 397 N.Y.S.2d 489, 58 A.D.2d 993. 

Where doctrine of comparative negligence does 
not apply 

Okl.—Boyles v. Oklahoma Natural Gas Co., 619 P.2d 
613. 

Culpability apportioned 

U.S.—Rooney v. U.S., C.A.Cal., 634 F.2d 1238. 

"Concurrent tort-feasors” 

Wash.—DeMaris v. Brown, 621 P.2d 201, 27 Wash. 
App. 932. 

80.5. U.S,—Mitchell v. Volkswagcnwerk, AG, C.A 
Minn., 669 F.2d 1199. 

Impossibility or impracticability of apportioning 
damage or injury 

Va.-Maroulis v. Elliott, 151 S.E.2d 339, 207 Va. 503. 
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81. m— Erickson v. Gilden, 394 N.E.2d 1076, 31 
IllDcc. 758, 76 m.App.3d 218. 

Wash.—Seattle First Nat. Bank v. Shoreline Concrete 
Co., 588 P.2d 1308, 91 Wash.2d 230. 

Single individual ipjury 

U.S.—Howard v. General Motors Corp., D.CMiss., 287 
F.Supp. 646—Swope v. General Motors Corp., 
D.C.MO., 445 F.Supp. 1222. 

83. U.S.—Aretz v. U.S., D.C.Ga., 503 F.Supp. 260, 
cert question asked 635 F.2d 485. 

Ga.—Isom v. Schettino, 199 S.E2d 89, 129 Ga.App. 73. 
Election of iqjtur^ person 
(2) Other statements. 

N.Y.—Graphic Arts Mut Ins. Co. v. Bakers Mut. Ins. 
Co.. 382 N.E.2d 1347, 45 N.Y.2d 551, 410 N.Y. 
S.2d 571. 
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84. U.S.—Hall V. E I. Du Pont De Nemours & Co., 
Inc., D.CN.Y., 345 F.Supp. 353. 

Mich.—Johnston v. BiDot, 311 N.W.2d 808, 109 Mich. 
App. 578. 

Wash.—Seattle Fust Nat Bank v. Shoreline Concrete 
Co., 588 P.2d 1308, 91 Wa8h.2d 230. 

85. UL—Saltzman v. Heineman, 253 N.E2d 520, ap¬ 
plying Wisconsin law, 116 ni.App.2d 189. 

Kan.—Av^ v. St Francis Hospital and School of Nurs¬ 
ing, Inc., 442 P.2d 1013, 201 Kan. 687. 

Wash.—^Impero v. Whatcom County, 430 P.2d 173, 71 
Wash.2d 438. 

86. Ga.—Filler v. Hanger Cab Co., 154 S.E2d 420, 
115 Ga.App. 260. 

89. N.Y.—Hill v. Edmonds, 270 N.Y.S.2d 1020, 26 
AD.2d 554.. 

In some cases the concept of compa¬ 
rative negligence as between joint or 
concurrent tortfeasors has been ap¬ 
plied requiring an apportionment of lia¬ 
bility and damages in accordance with 
their relative degrees of fault.*’-^ 
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89.5. Cal.—^American Motorcycle Ass’n v. Superior 
Court of Los Angeles County, 146 Cal.Rptr. 182, 
578 P.2d 899, 20 C3d 578. 

Kan.—Kennedy v. Qty of Sawyer, 618 P.2d 788, 228 
Kan. 439—^EUis v. Union Pac. R. Co., 643 P.2d 
158, 231 Kan. 182, on reh. 653 P.2d 816, 232 Kan. 
194. 

Lynn v. Taylor, 642 P.2d 131, 7 Kan.App.2d 
369. 

N.y.— Stein V. Whitehead, 337 N.Y.S.2d 821, 40 
A.D.2d 89. 

ComparatiTe liability not affecting joint and 
seTeral liability 

U.S.—Mattschei v. U.S., CACal., 600 F.2d 205. 

Cal.—^Adams v. Cerritos Trucking Co., Inc., 145 Cal. 
Rptr. 310, 79 C.A.3d 957—Arhaugh v. Procter & 
Gamble Mfg. Co., 145 Cal.Rptr. 608, 80 C.A.3d 
SOO. 

Colo.—^Martinez v. Stefanich, 577 P,2d 1099, 195 Colo. 
341. 

Mich.—Weeks v. Feltner. 297 N.W.2d 678, 99 Mich. 
App. 392—Cutter v. Massey-Ferguson, Inc., 318 
N.W.2d 554, 114 Mich.App. 28. 

Minn.—Ruberg v. SkeUy OU Co., 297 N.W.2d 746 
overruling Kowalske v. Armour and Co., 300 
Minn. 301, 220 N.W.2d 268. 

Interspousal immimity of codefendant 

Kan.—Brown v. Keifl, 580 P.2d 867, 224 Kan. 195. 

90, Ga.—Slaughter v. Slaughter, 177 S.E2d 119, 122 
Ga.App. 374. 

Iowa—Barnett v. Bowers, 284 N.W.2d 231. 

N.Y.—Beaver v. Batrouny, 419 N.Y.S.2d 391, 71 
A.D.2d 821. 

Wash.—DeMaris v. Brown, 621 P.2d 201, 27 Wash. 
App. 932. 

Wis.—Johnson v. Heintz, 243 N.W.2d 815, 73 Wis.2d 
286. 

One codefendant not negligent 

(2) Other matters. 

Fla.—Bertram Yacht Yard, Inc. v. Florida Wire & 
Rigging Works, Inc., App., 177 So.2d 365. 

N.Y.—Dashinsky v. Santjer, 301 N.Y.S.2d 876, 32 
A.D.2d 382. 

No alteration by contribution statute 

Ohio—Williams v. Gragston, 455 N.E.2d 1075, 7 Ohio 
App.3d 369, 7 O.B.R. 469. 
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93. Cal.—Gordon v. Strawther Enterprises, Inc., 78 
CaLRptr. 417, 273 C.A.2d 504, 39 A.L.R.3d 809. 

95. U.S.—Shepard v. General Motors Corp., C.A. 
N.H., 423 F.2d 406, op. before remand, D.C, 42 
F.R.D. 425. 

McClish V. Niagara Mach, and Tool Works, 
D.C.Ind., 266 F.Supp. 987—^Walls, Inc. v. Mary¬ 
land Caa. Co., D.C.Kan., 315 F.Supp. 764—Dim- 
can V. U.S,, D.CNeb., 328 F.Supp. 521. 

D.C.—^American Pecco Corp. v. Eastern Foundation 
Co., App., 264 A.2d 491. 

Ga.—Stone’s Independent Oil Distributors v. Bailey, 
176 S.E.2d 613, 122 Ga.App. 294. 

Minn.—Northern Petrochemical Co. v. Thorsen & 
Thorshov, Inc., 211 N.W.2d 159, 297 Minn. 118. 

Okl.—Champlin Oil & Refining Co. v. Roever, 477 P.2d 
662. 

Utah—Anderson v. Parson Red-E-Mix Paving Co., 467 
P.2d 45, 24 Utah 2d 128. 

Wis. — Butzow V. Wausau Memorial Hospital, 187 
N.W.2d 349, 51 Wis.2d 281. 

Impossibility or impracticality of apportioning 
damage or injury 

(4) Other instances. 

Ga.—Gilson v, Mitchell, 205 S.E.2d 421, 131 Ga,App. 
321, affd. 211 S.E.2d 744, 233 Ga. 453. 

'Successive tort-feasors” 

Wash.—Phennah v. Whalen, 621 P.2d 1304, 28 Wash. 
App. 19. 
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96, U.S.—HaU v. R I. Du Pont De Nemours & Co., 
Inc., D.C.N.Y., 345 F.Supp. 353. 

Ga.—^Johnson v. Landing, 277 S.E.2d 307, 157 GaA.pp. 
313. 

Va.—Sam Finley. Inc. v. Waddell. 151 S.E.2d 347, 207 
Va. 60Z 
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98. Different duties defeats joint liability 
Mich.—Sobotta v. Vogel, 194 N.W.2d 564, 37 Mich. 
App. 59. 
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3. Ga.—Pease & Elliman Realty Trust v. Gaines, 286 

S.E.2d 448, 160 Ga.App. 125. 

Wash.—Litts v. Pierce County, 488 P.2d 785, 5 Wash. 
App. 531. 

4. U.S.—Hall v. E I. Du Pont De Nemours & Co., 

Inc., D.CN.Y., 345 F.Supp. 353. 

Ala.—Underwood v. Holy Name of Jesus Hospital, 266 
So.2d 773, 289 Ala. 216. 

Minn.—Kowalske v. Armour & Co., 220 N.W.2d 268, 
300 Minn. 301. 

Joint enterprise 

(4) Other statements. 

Pa.—Boughter v. East Pennsboro Joint School Dist., 17 
Cumb. 26. 

5.5. U.S.—^Armstrong v. Chambers and Kennedy, 
D.C.Tex., 340 F.Supp. 1220, affd. in part, revd. in 
part on oth. grds., CA., 499 F.2d 263, reh. den. 
512 F.2d 1061, cert. dism. 96 S.a. 163, 423 U.S. 
886, 46 L.Ed.2d 118. 

While industry-wide standards for 
products may not, in themselves, sup¬ 
port joint liability for injuries caused 
by the products of that industry, when 
the individual defendant manufacturer 
cannot be identified, the existence of 
such standards may support a finding 
of joint control of file risk.^-^ 

5.6. U.S.—Hall V. E. I. Du Pont De Nemours & Co., 
Inc,, D.CN.Y., 345 F.Supp. 353. 

7. Del.—^Diamond State Tel. Co. v. University of Del., 

269 A.2d 52, 

8. U.S.—Hortman v. Henderson, C.A.I11., 434 F.2d 

77, stating Missouri law. 

Mo.—Liberty v. J. A. Tobin Const. Co., Inc., App., 512 

S.W.2d 886. 

§ 103. Definition and Nature in 
General 
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La.— Cjr.S. black letter summary quoted in Hoover v. 
Wagner, App., 189 So.2d 20,26, writ ref. 190 So.2d 
241, 249 La. 735. 

Wyo.—CJ,S. black letter summary quoted in Kopriva 
V. Union Pac. R. Co., 592 P.2d 711, 713. 

9J5, La.—CJr.S. quoted at length in Hoover v. Wag¬ 
ner, La., 189 So.2d 20, 27, writ ref. 190 So.2d 241, 
249 La, 735. 

Pa,—Hamil v. Bashline, 392 A.2d 1280, 481 Pa. 256. 
12. U.S.—Salster v. Singer Sewing Mach. Co., D.C. 
Miss., 361 F.Supp. 1056. 

Kan.—Wilcheck v. Doonan .Truck & Equipment, Inc., 
552 P.2d 938, 220 Kan. 230. 

14, U.S.—Martin K. Eby Const Co. v. Neely, C.A. 
Colo., 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S. 
317, 18 L.Ed.2d 75, reh. den. 87 S.Q. 1366, 386 
U.S. 1027, 18 L.Ed.2d 471—Basko v. Sterling 
Drug, Inc., C.A.Conn.. 416 F.2d 417—Olympic 
Towing Corp. v. Nebel Towing Co., C.A.La., 419 
F.2d 230, cert. den. 90 S.Ct 1120, 397 U.S. 989 
25 LEd.2d 396. 

Taylor v. Allis-Chalmers Mfg. Co., D.CPa., 320 
F.Supp. 1381, affd., 436 F.2d 416. 

Ariz.—McDowell v. Davis, 448 P.2d 869, 104 Ariz. 69. 


Fonda V. City of Mesa, 456 P.2d 957, 10 Ariz. 
App. Ill—Zelman v. Stauder, 466 P.2d 766, 11 
Ariz.App. 547, reh. den. 468 P.2d 943, 12 Ariz. 
App. 178. 

Ark.—BuU V. Manning, 433 S.W.2d 145, 245 Ark. 552. 
D.C—Dunn v. Marsh, C.A., 393 F.2d 354, 129 U.S. 
App.D.C. 245. 

Fla.—^Broome v. Budget Rent-A-Car of Jax, Inc., App., 
182 So.2d 26—Miller v. Sconyers, App., 189 So.2d 
371—SardeU v. Malanio. App.. 189 So.2d 393, 
decision quashed, Sup., 202 So.2d 746, conf. to 202 
So.2d 872. 

Ga.—CJJS. quoted at length in Miller Car Washes, Inc. 
v. Crowe, 245 So.2d 485, 495, writ ref. 247 So.2d 
862, 258 La. 762. 

Hawaii—^Fujioka v. Kam, 514 P.2d 568, 55 Haw. 7. 
Ind.—New York Cent. R. Co. v. Cavinder, 211 N.E.2d 
502, 141 Ind.App. 42. 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W.2d 
843, 258 Iowa 603. 

Kan.—ElUott v. Chicago, R.I. & P.R. Co.. 454 P.2d 
124, 203 Kan. 273. 

Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L.R.3d 778. 

Witt V. Chrysler Corp., 167 N.W.2d 100, 15 
Mich.App. 576—Selph v. Evanoff, 184 N.W.2d 
282, 28 Mich.App. 201. 

Mo.—Penberthy v. Penberthy, App., 505 S.W.2d 122. 
Mont.—Sztaba v. Great Northern Ry. Co., 411 P.2d 
379, 147 Mont 185. 

Neb.—Beranek v. Petracck, 169 N.W.2d 275, 184 Neb. 
516—Weichel v. Lojka, 179 N.W.2d 112, 185 Neb. 
819—Starlin v. Burlington Northern, Inc., 228 
N.W.2d 597, 193 Neb. 619. 

N.M.—Kelly v. Montoya, App., 470 P.2d 563, 81 N.M. 
591. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A,D.2d 
1207. 

N.C.—Barefoot v. Joyner, 154 S.E.2d 543, 270 N.C. 
388. 

Grimes v. Gibert, 170 S.E.2d 605, 6 N.C.App. 
304—Spivey v. Walden, 208 S.E.2d 730, 23 N.C. 
App. 317. 

Ohio—Moeller v, Redmon, 258 N.E.2d 252, 22 Ohio 
App.2d 72. 

Okl.—Porter v. Norton-Stuart Pontiac-Cadillac of 
Enid, 405 P.2d 109. 

Pa.—Wisniewski v. Great Atlantic & Pac. Tea Co., 323 
A.2d 744, 226 Pa.Super. 574. 

S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 
Tex.—Holt v. Ray, Civ.App., 435 S.W.2d 568. 

Va.—Beale v. Jones, 171 S.E2d 851, 210 Va. 519. 

Similar definidons 

Neb.—Daniels v. Andersen, 237 N.W.2d 397, 195 Neb. 
95. 
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15. U.S.—Western Hills Bowling Center, Inc. v. Hart¬ 
ford Fire Ins. Co.. C.A.Tex., 412 F.2d 563—Para- 
da v. U.S., C.A.Tex., 420 F.2d 493. 

Hernandez v., U.S., D.C.Tex., 313 F.Supp. 349. 
Ill.—Wallinger v. Martin Stamping & Stove Co., 236 
N.E.2d 755, 93 Ill.App.2d 437. 

Kan.—Sly v. Board of Ed. of Kansas City, 516 P.2d 
895, 213 Kan. 415. 

La.—Larkin v. U.S. Fidelity & Guaranty Co., App., 258 
So.2d 132. 

N.C.—Spivey v. Walden, 208 S.E.2d 730, 23 N.C.App, 
317. 

Tex.—Couch v. Babb, Civ.App., 423 S.W.2d 464, err. 
ref. no rev. err.—McClellan v. Lee, av.App., 426 
S.W,2d 635—Lovey v. Rison, Civ.App., 448 
S.W.2d 168. 

Similar definitions 

D.C.—Wagshal v. District of Columbia, App., 216 A.2d 
172. 

Mich.—Moning v. Alfono, 254 N.W.2d 759, 400 Mich. 
425. 

N.C.—Nance v. Parks, 146 S.E2d 24, 266 N.C. 206, 15 
A.L.R.3d 1377—Williams v. Boulerice, 149 S.E.2d 
590, 268 N.C. 62. 
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16. U.S.—Corrigan v. E. W. Bohren Transport Co., 
C.A.Ohio, 408 F.2d 301, cert. den. 89 S.Ct. 880, 
393 U.S. 1088, 21 L.Ed.2d 782. 

Mass.—Beaver v, Costin, 227 N.E.2d 344, 352 Mass. 
624. 

Wash.—CJ.S. cited in Fugere v. Pierce, 490 P.2d 132, 
136, 5 Wash.App. 592. 
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17. U.S.—Beesley v. U.S., C.A.Okl., 364 F.2d 194. 
Iowa—Sayre v. Andrews, 146 N.W.2d 336, 259 Iowa 

930. 

Ky.—Com., Dept, of Highways v. Graham, 410 S.W.2d 
619. 

18. U.S.—Corrigan v. E. W Bohren Transport Co., 
C.A.Ohio, 408 F.2d 301, cert. den. 89 S.Q. 880, 
393 U.S. 1088, 21 L.Ed.2d 782. 

19. U.S.—Corrigan v. E. W. Bohren Transport Co., 
C.A.Ohio, 408 F.2d 301, cert. den. 89 S.Q. 880, 
393 U.S. 1088, 21 L.Ed.2d 782. 

20. Tex.—Polasek v. Quinhis, Civ.App., 438 S.W.2d 
828, err. ref. no rev. err. 

21. La.—Hinegardner v. Dickey’s Potato Chip Co., 
App., 205 So.2d 157, writ ref. 206 So.2d 94, 251 
La. 746. 

21.5. Term.—Tennessee Trailways, Inc. v. Ervin, 438 
S.W.2d 733, 222 Tenn. 523. 

22. U.S.—Beesley v. U.S., C.A.Okl., 364 F.2d 194. 

Neher v. U.S., D.CMinn., 265 F.Supp. 210. 
Ga.—Standard Oil Co. v. Harris, 172 S.E.2d 344, 120 
Ga.App. 768. 

Ind.—Stauffer v. Ely, 270 N.E.2d 889, 149 Ind.App. 93. 
Okl.—Hunt V. Firestone Tire & Rubber Co., 448 P.2d 
1018. 

S.C.—^Willis V. Floyd Brace Co., Inc., App., 309 S.E.2d 
295, 279 S.C. 458. 

23. La—Caruso v. Aetna Ins. Co., App., 186 So.2d 
851. 

27. La.—CJ.S. quoted at length in Bennett v. Sears, 
Roebuck & Co., App., 183 So.2d 757, 761. 
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28. La—CJ.S. quoted in Hebert v. United Gas Pipe 
Line Co., App., 210 So.2d 71, 74, application den. 
211 So.2d 333, 252 La. 474. 

N.C.—Phelps V. City of Winston-Salem, 157 S.E.2d 
719, 272 N.C. 24. 

29. U.S.—Union Oil Co. of Cal. v. Tug Mary Malloy, 
C.A.TCX., 414 F.2d 669. 

Fla.—Rosen v. Parkway General Hospital, Inc., App., 
265 So.2d 93. 

Gfa—^Armstrong v. Bailey, 150 S.E.2d 693, 114 Ga. 
App. 269. 

N.C.— W illiam s v. Boulerice, 149 S.E.2d 590, 268 N.C. 
62. 

“Proximate cause” 

(1) Aril.—McDowell v. Davis, 448 P.2d 869, 104 
Ariz. 69. 

(8) N.C.—Nance v. Parks, 146 S.E.2d 24, 266 N.C. 
206, 15 A.L.R.3d 1377. 

(10) Md.—Cutlip V. Luckey Stores, Inc., 325 A.2d 
432, 22 Md.App. 673. 

Wo.—McConnell v. Pic-Walsh Freight Co., 432 S.W.2d 
292. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 
Tenn.—Tennessee Trailways, Inc. v. Ervin, 438 S.W.2d 
733, 222 Tenn. 523. 

Vt.—^Rivers v. State, 328 A.2d 398, 133 Vt, 11. 

“Remote cause” 

(2) Iowa—Coleman v. Hall, 161 N.W.2d 329- 
Doctrine of “insulating negligence” as elabora¬ 
tion of phase of proximate cause 

N.C—Childers v. Seay, 155 S.E.2d 259, 270 N.C. 721. 
Mental state not constituting proximate cause 
Tex.—^Massman-Johnson v. Gundolf, 484 S.W 2d 555. 
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30, Ala.—O’Neal v. Flowers, Ov., 256 So.2d 900, 47 
Ala.App. 474. 


Ill.—McKinney v. High-Low Foods, Inc., 244 N.E2d 
394, 104 m.App.2d 217. 

La.—Hoover v. Wagner. App., 189 So.2d 20, writ ref. 
190 So.2d 241, 249 La. 735—Wiley v. J. Weingar- 
ten, Inc., App., 205 So.2d 138. 

Mo.—Strake v. R. J. Reynolds Tobacco Co., App., 539 
S.W.2d 715. 

Mont.—Sztaba v. Great Northern Ry. Co., 411 P.2d 
379, 147 Mont. 185. 

N.M.—Adamson v. Highland Corp., App., 450 P.2d 
442, 80 N.M. 4. 

Ohio—Fannin v. Cubric, 255 N.E2d 270, 21 Ohio 
App.2d 99. 

Tenn.—Mullins v. Seaboard Coastline Ry. Co., App, 
517 S.W.2d 198. 

Wis.—Olson V, Ratzel, App., 278 N.W.2d 238, 89 
Wis.2d 227, 4 A.L.R.4th 313. 
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31. U.S.—Reamer Industries, Inc. v. McQuay, Inc., 
D.C.S.C., 344 F.Supp. 540, affd. C.A., 462 F.2d 
1372, 

Md.—Scott V. Watson, 359 A.2d 548, 278 Md. 160. 

Tenn.—Wyatt v. Winnebago Industries, Inc., App., 566 
S.W.2d 276. 

Proximate causation matter of public policy and 
subject to changing attitudes and needs of 
society 

U.S.—^Vance v. U.S., D.C.Alaska, 355 F.Supp. 756. 

31.25. U.S.—Hardware Mut. Ins. Co. v. Lukken, 
C.A.Okl., 372 F.2d 8—CJ.S. cited in Glenview 
Park Dist. v. Melhus, C.A.I11., 540 F.2d 1321, 
1325, cert. den. 97 S.Ct. 1109, 429 U.S. 1094, 51 
L.Ed.2d 541. 

31.35. U.S.—DiSalvatore v. U.S., D.C.Pa., 472 
F.Supp. 816, dism. C.A., 622 F.2d 578. 

Cal.—Bolen v. Woo, 158 Cal.Rptr. 454, 96 C.A.3d 944. 

Del—Sweetman v. Strescon Industries, Inc., Super., 389 
A.2d 1319. 

La.—Stewart v. Gibson Products Co. of Natchitoches 
Parish Louisiana, Inc., App., 300 So.2d 870. 

Process of logical determination 

Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L.R.3d 778. 

Causation and negligence not identical 

U.S.—Hanley v. James McHugh Const. Co., C.A.Ill., 
444 F.2d 1006. 

Wash.—Scney v. Haskins, 513 P.2d 71, 9 Wash.App. 
467. 

31.40. S.C.—WiUis v. Floyd Brace Co., Inc., App., 
309 S.E.2d 295, 279 S.C, 458. 
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32.5. Idaho-Munson v. State, Dept, of Highways, 
531 P.2d 1174, 96 Idaho 529. 

32.15. Pa.—^Whitner v. Von Hintz, 263 A.2d 889, 437 
Pa. 448. 

§ 104. Essential Element of Liabili¬ 

ty 

La.—C.J.S. black letter summary quoted in Bennett v. 
Sears, Roebuck & Co., App., 183 So.2d 757, 760. 

34. Ga.—C.J.S. cited in Teppenpaw v. Blaylock, 191 
S.E.2d 466, 469, 126 Ga.App. 576. 

N.C.—CJ.S. cited in Inscoe v. DcRosc Industries, Inc., 
226 S.E.2d 201, 206, 30 N.C.App. 1, affd. 232 
S.E.2d 449, 292 N.C. 210. 

37. U.S.—Whitehurst v. Revlon, Inc., D.CVa., 307 
F.Supp. 918—Alexander v. Seaboard Air Line R. 
Co., D.C.N.C., 346 F-Supp. 320. 

Ala.—Smith v. Blankenship, 440 So.2d 1063. 

Ark.—Tatum v. Rester, 412 S.W.2d 293, 241 Ark. 1059, 

. 242 Ark. 27L 

Cal.—^Hansen v. Richey, 46 Cal.Rptr. 909, 237 C.A.2d 
475—Vice v. Automobile Club of Southern Califor¬ 
nia, 50 Cal.Rptr. 837, 241 C.A.2d 759—Smith v. 
Lockheed Propulsion Co., 56 Cal.Rptr. 128, 247 
CA.2d 774, 29 A.L.R.3d 538—Majetich v. Westir 
80 CaLRptr. 787, 276 C.A.2d 216. 
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Colo.—Kettering v. American Bldg. Maintenance Co. of 
Oakland, 426 P.2d 974, 162 Colo. 482. 

Conn.—Miranti v. Brookside Shopping Center, Inc., 266 
A.2d 370, 159 Conn. 24—Merhi v. Becker, 325 
A-2d 270. 164 Conn. 516. 

D.C.—Becker v. Colonial Parking, Inc., C.A., 409 F.2d 
1130, 133 U.S.App.D.C. 213, 38 A.L.R.3d 125— 
Logsdon v. Baker, C.A., 517 F.2d 174, 170 U.S. 
App.D.C. 360. 

Fla.—Green v. Kersey, App., 189 So.2d 236—Courtney 
V. American Oil Co., App., 220 So.2d 675. 

Ga.—Broadview Plaza, Ina v. Goodman, 158 S.E.2d 
258, 116 Ga.App. 738—Lewis v. Drake, 158 S.E.2d 
266, 116 Ga.App. 581. 

Hawaii—McKenna v. Volkswagenwerk AktiengescDs- 
chaft, 558 P.2d 1018, 57 Haw, 460. 

Idaho—Munson v. State, Dept, of Highways. 531 P-2d 
1174, 96 Idaho 529. 

HI.—blames v. Bank of Highland Park, 226 N.E.2d 404, 

82 IlI.App.2d 118—Mclnturff v. Chicago Tide & 
Trust Co., 243 N.E.2d 657, 102 IU.App.2d 39— 
Chapman v. Fritzche, 377 N.E2d 308, 18 IlLDec, 
155. 60 IlLApp.3d 754. 

Ind.—Haney v. Meyer, 215 N.E2d 886, 139 Ind.App. 
663. 

Kan.—^Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 484, 
ans. to certified ques. conf. to 727 F.2d 888. 

La.—Lambert v. State Farm Mut. Auto. Ins. Co., App., 
184 So.2d 107—Adam v. Boh Bros. Const. Co., 
App., 207 So.2d 195, writ ref. 208 SoJ2d 535, 251 
La. 1077—CJ1.S. quoted in Hebert v. United Gas 
Pipe Line Co., App., 210 So.2d 71, 74, application 
den. 211 So.2d 333, 252 La. 474—Cunningham v. 
Southern Bell Tel, & Tel. Co., App., 215 So.2d 
661—Deamer v. Travelers Ins. Co., App., 223 
So.2d 224—CJ.S. cited in Craig v. Burch, App., 
228 So.2d 723, 730, writ ref. 231 So.2d 393, 255 La. 
475—Bnmt v. Standard Life Ins. Co., App., 259 
So.2d 575—Stewart v. Gibson Products Co. of 
Natchitoches Parish Louisiana, Inc., App., 300 
So.2d 870. 

Mass.—Landon v. First Nat. Stores, Inc., 231 N.R2d 
575, 353 Mass. 756—Blair v. Keating, 238 N.E.2d 
867, 354 Mass. 771. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 

9. 

Mich.—^Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

Miss.—Pargas of Taylorsville, Inc. v. Craft, 249 So.2d 
403. 

Mo.—Simmons v. Shomer, App., 395 S.W.2d 507— 
Gass v. Knittig, App., 396 S.W.2d 26—Cupp v. 
Montgomery, App., 408 S.W.2d 353. 

NJI.—Murray v. Boston & M.R.R., 224 A.2d 66, 107 
N.H. 367. 

NJ.—Seidel v. Greenberg, 260 A,2d 863, 108 NJ.Su- 
per. 248, 40 A.L.R.3d 987. 

N.Y.—Toner v. Constable, 306 N,Y.S.2d 323, 61 
Misc.2d 586, mod. on oth. grds. 307 N.Y.S.2d 231, 
61 Misc.2d 591. 

N.C.—^Wisc V. Vincent, 144 S.E2d 877, 265 N.C. 647— 
Hedrick v. Tigniere, 147 S.E2d 550, 267 N.C. 
62—Hubbard v. Quality Oil Co. of Statesville, Inc., 
151 S.E.2d 71, 268 N.C. 489—CJ.S. quoted in 
Corprew v. Gcigy Chemical Corp., 157 S.E.2d 98, 
104, 271 N.C. 485. 

Okl.—State ex rel. Oklahoma Dept, of Public Safety v. 
Ryan, App., 591 P.2d 1187. 

Or,—Babler Bros., Inc. v. Pacific Intermountain Exp. 
Co., 415 P.2d 735, 244 Or. 459. 

Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140—^Whitner v. Von Hintz, 263 A.2d 889, 437 Pa. 
448. 

Pa.—Ostrowski v. Crawford Door Sales Co. of 
Scranton, Pa., 217 A.2d 758, 207 Pa.Super. 424. 

Yannuzzo v. Wockley, 113 P.LJ. 551. 

S.D.— Northwestern Bell Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Tenn.—Hastings v. Smith, 443 S.W.2d 436, 223 Teim. 
142 —Shouse v. Otis, 448 S.W.2d 673, 224 Tenn. 1. 

Xex.—Rosas v. Ruddies Food Store, 518 S.W.2d 534. 

Robertson v. Southwestern Bell Tel. Co., Qv. 
App., 403 S.W.2d 459—LeBlanc, Inc. v. Gulf Bitu- 
lithic Co., av.App., 412 S.W.2d 86, err. ref. no rev. 
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err.—Bdl v. Fore, Civ.App., 419 S.W.2d 686, affd. 
Sup., 434 S.W.2d 117—Mooring v. Fram Corp., 
Civ.App., 420 S.W.2d 462—Ramirez v. Garcia, 
Civ.Ai^., 437 S.W.2<1 363—Scott v. lost, Civ.App., 
461 S.W.2d 686, err. ref. no rev. err.—Monsanto 
Co. V. Milam, Civ.App., 480 S.W.2d 259, err. gr. 
Vt.—Rivers v. State, 328 A.2d 398, 133 Vt. 11. 

Va.—Colonial Motor Freight Line, Inc. v. Nance, 221 
S.E2d 132, 216 Va. 552. 

Wash.—Moyer v. Clark, 454 P.2d 374, 75 Wash.2d 
800—Maltman v. Sauer, 530 P.2d 254, 84 Wash.2d 
975. 

Actnal cansation essential to liability 
Tex.—Ussery v. Ewell Hodges, Inc., Civ.App., 417 
S.W.2d 332, err. ref. no rev. err.—^Ncrio v. Tijerina, 
CivApp., 508 S.W.2d 672, err. dism. 

Defense arailable 

Kan.—Southard v. Lira, 512 P.2d 409, 212 Kan. 763. 
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38. Ind.—Long v. Johnson, 381 N.E.2d 93, 177 Ind. 
App. 663. 

La.—State Farm Mut. Ins. Co. v. South Central Bell 
Td. Co., App., 343 So.2d 758. 

Cause in fact is not, however, the 
sole determinate of proximate cause, 
and in a broader sense it is a question 
of law as to whether legal liability 
should attach given the cause in 
fact^-5 

383. Wash.—King v. City of Seattle, 525 P.2d 228, 
84 Wash.2d 239. 

39, U.S.—Continental Cas, Co. of Ill. v. Westinghouse 
Elec- Co., D.CMich., 327 F.Supp. 720—Baltimore 
Contractors, Inc. v. Circle Floor Co. of Wash¬ 
ington, Inc., D.C.Md., 318 F.Supp. 106, 

Ala.—Prince v. Kennemer, Civ., 291 So.2d 146, 52 
Ala-App. 214, revd- on oth- grds. 291 SoJd 152, 
292 Ala. 168, on remand 291 So.2d 155, 52 Ala. 
A{^. 708. 

Alatica—Sharp v. Fairbanks North Star Borough, 569 
P.2d 178. 

Ariz.—^Harmon v. Szrama, 429 P.2d 662, 102 Ariz. 
343—Morris v. Ortiz, 437 P.2d 652, 103 Ariz. 119, 
35 A.L.R,3d 747. 

McDowell V. Davis, 442 P2d 856, 8 Ariz,App. 
33, dis^)pioved in part 448 P,2d 869, 104 Arik 
69—Wilson v. City of Tucson, 446 P.2d 504, 8 
Ariz.App. 398—Bammn v. Rural Fire Protection 
Co., 537 P.2d 618, 24 Ariz.App. 233. 

Aik.—Lytal v. Crank, 399 S.W.2d 670 Motor Co. v. 
Tritt, 430 S.W.2d 778, 244 Ark. 883, 890A.—Home 
Ins. Co. v. Allied Td. Co., 442 S.W.2d 211, 246 
Ark. 1095. 

CaL—^DeAimond v. Southern Pac. Co., 61 CaLRptr. 
844, 253 CA2d 648—Gerrit sm a v. Vogdaar, 72 
CaLRptr. 89,266 CA2d 210—Hutchison v. South¬ 
ern CaHimmia Rrst Nat. Bank, 103 CaLRptr. 816, 
27 CA3d 572, 68 AL.R.3d 645. 

Colo.—Cash V. hfinnequa Bank of Pueblo, 426 P.2d 
767, 162 Colo. 236—Roberts v. Fisher, 455 P.2d 
871, 169 Colo. 288. 

Saborsky v. Flanigan, App., 535 P.2d 520. 

Conn.—^Magarian v. Bessoni, 280 A2d 357, 160 Conn. 
442. 

Mdesko v. RBey, Super., 339 A.2d 479, 32 Conn. 
Sup. 89. 

Fla.—^Whitehead v. Linkous, App., 404 So.2d 377. 
Dd.—Wyatt v. Clendanid, 320 A2d 738. 

D.C.—Hicks v. U.S.. CA., 511 F.2d 407. 167 U.S.App. 
D.C. 169. 

Dempsey v. Addisem Crane Co., D.d, 247 
F.Supp. 584. 

Fla.—^EHwood V. Peters, App., 182 So.2d 281—Green v. 
Kersey, App., 189 So.2d 236—Crosby v. Manly 
Const Co., App., 193 So.2d 11—^Hamilton v. 
Walker Chemical A: Exterminaring Co., Inc., App., 
233 So.2d 440. 

Oa.—Griffin v. Campbell, 145 S.E.2d 659, 112 Qa.App. 
420—Glover v. General Motens Corp., 154 S.E2d 


273, 115 Ga.App. 208—CJ-S quoted in Teppen- 
paw V. Blaylock, 191 S.E2d 466, 469. 126 GaApp. 
576. 

Hawaii— CJS. dted in Struzik v. City of Honolulu, 
437 P.2d 880, 883, 50 Haw. 241—Gibo v. Qty and 
County of Honolulu, 459 P.2d 198, 51 Haw. 299. 
Idaho—Lundy v. Hazen, 411 P.2d 768, 90 Idaho 323— 
Neer v. Safeway Stores, Inc., 442 P.2d 771, 92 
Idaho 361. 

ni.—Meinturff v. Chicago Title & Trust Co., 243 
N.E2d 657, 102 ra.App.2d 39—McKinney v. 
High-Low Foods, Inc., 244 N.E2d 394, 104 Ill. 
App.2d 217—^Walsh v. Dream Builders, Inc., 264 
N.E2d 247, 129 IllApp.2d 280. 

Ind.—Roberts v. Indiana Gas & Water Co., 218 N.E2d 
556, 140 IndARj. 409—Cdanese Coating Co. v. 
Blakemore, 324 N.E.2d 268, 163 Ind.App. 433. 
Iowa—Cronk v. Iowa Power & Light Co., 138 NW.2d 
843, 258 Iowa 603—Bauman v. City of Waverly, 
164 N.W.2d 840—Andrews v. Struble, 178 N.W.2d 
391—Pacific Indem. Co. v. Rathje, 188 N.W.2d 
338—DeYarman v. State, 226 N.W.2d 26. 

Kan.—Elliott v. Chicago, R.I. & P.R. Co., 454 P.2d 
124, 203 Kan. 273—George v. Breising, 477 P.2d 
983, 206 Kan. 221. 

Ky.—Riley v. Burgess. 410 S.W.2d 712—CampbeU v. 
Markham, 426 S.W.2d 431—Tillery v. Louisville & 
N.R. Co., 433 S.W.2d 623—Rommel v. Louisville 
Shopping Center, Inc., 436 S.W.2d 529—^Holbrook 
V. Rose, 458 S,W.2d 155. 

La.—Wetta v. Evensky, App., 250 So.2d 123—^Brash- 
ears v. Continental Ins. Co., App., 308 So.2d 476. 
Me.—^Jamieson v. Lewiston-Gorham Raceways, Inc., 
261 A.2d 860. 

Md.—Traish v. Hasan. 226 A.2d 573, 245 Md. 489. 
Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 AL.R.3d 778. 

Sdmo V. Baratono, 184 N.W.2d 367, 28 Mich. 
App. 217—Johnson v. Grand Truck Western R- 
Co., 228 S.W.2d 795, 58 Mich.App. 708. 

Minn.—Vanderweyst v. Langford, 228 N.W.2d 271, 303 
Minn. 575. 

Mo.—Consumers Co-op. Ass’n v. McMahan, 393 
S.W.2d 552—^Beuttenmuller v. Vess Bottling Co. of 
St. Louis, 447 S.W.2d 519—Tdchman v. Potash- 
nick Const., Inc., 446 S.W.2d 393—Patrick v. Per¬ 
fect Parts Co., 515 S.W^ 554. 

Graham v. Coimcr, App., 412 S.W.2d 193— 
Walker v. Massey, App., 417 S.W.2d 14—^Titone v. 
Teis Const. Co., App., 426 S.W.2d 665—Shelton v. 
Bruner, App., 449 S.W.2d 673—Melton v. Allied 
Supermark^ Inc., App., 456 S.W.2d 644. 

Neb.—Zucker v. Monohan, 163 N.W.2d 786, 183 Neb. 

686 . 

N.M.—Lopez V. Maes, 472 P.2d 658, 81 N.M. 693, cert. 

den. 473 P.2d 984, 81 N.M. 721. 

N.Y.—Jenks v. McGianaghan, 316 N.Y.S.2d 648, 65 
Misc.2d 284, affd. 322 N.Y.S.2d 316, 37 AD.2d 
638, affd. 285 N.E2d 876, 30 N.Y.2d 475, 334 
N.Y.S.2d 641. 

N.C.—Barefoot v. Joyner, 154 S.E2d 543, 270 N.C. 
388—Clarke v. Holman, 163 S.E.2d 783, 274 N.C 
425—Meyer v. McCarley & Co., Inc., 215 S.E.2d 
583, 288 N.C 62. 

Kinley v. Honeycutt, 161 S.E2d 760, 1 N.C. 
App. 441—^Bryan v. Otis Elevator Co., 163 S.E.2d 
534, 2 N.CApp. 593. 

N,D.—Wdss V. Bdlomy, 278 N.W.2d 119. 

Ohio—Durham v. Gabrid, 241 N.W.2d 401, 16 Ohio 
App.2d 51, affd. 258 N.E2d 236, 22 Ohio St.2d 75. 

Lewis V. Bendindli, 270 N.E2d 375, 26 Ohio 
Misc. 189. 

Old.—Woodward v. Kinchen, 446 P.2d 375. 

Pa.—^Barber v. John C Kohler Co., 237 A.2d 224, 428 
Pa. 219. 

R. I.—Mullaney v. Goldman, 398 A2d 1133, 121 R.1. 

358. 

S. D.—Northwertem Bdl Td Co. v. Henry Carison Co., 

165 N.W.2d 346, 83 S.D. 664. 

Term.—Tennessee Trailways, Inc. v. Er-438 S.W.2d 
'733, 222 Term. 523—Shouse v. Otis, 448 S.W.2d 
673, 224 Term. 1. 
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Combs V. Rogers, 450 S.W.2d 605, 60 Term.App. 
689—Garrett v. McConkey, 466 S.W.2d 498, 62 
Term.App. 591. 

Tex.—J. Wdngartcn, Inc. v. Scott, Cv.App., 456 
S.W.2d 266—Guidry v. Neches Butane Products 
Co., Civ.App., 466 S.W.2d 389, err. gr.—Rodriquez 

V. Carson, CivApp., 519 S.W.2d 214, err. ref. no 
rev. err. 

Vt.—^Rivers v. State, 328 A.2d 398, 133 Vt. 11. 

Va.—Wdls V. Whitaker, 151 S.E2d 422, 207 Va. 616. 
Wash.—Ferrin v. Donnellefdd, 444 P.2d 701, 74 
Wash.2d 283—LaPlante v. State, 531 P.2d 299, 85 
Wash.2d 154. 

Leach V. Weiss, 467 P.2d 894, 2 Wash.App. 
437—Hunt v. King County, 481 P.2d 593, 4 Wash. 
App. 14. 

W.Va.—Griffith v. Wood, 149 S.E2d 205; 150 W.Va. 
678—Long v. City of Weirton, 214 S.E.2d 832, 158 

W. Va. 741. 

Wis.—Landrey v. United Services Auto. Ass’n, 181 
N.W.2d 407, 49 Wis.2d 150. 

Wyo.—Caillier v. City of Newcastle, 423 P.2d 653. 

Restatement of torts. Second 
U.S.—Fulginiti v. Tocco, CANJ., 462 F.2d 654. 
Evidence viewed in favor of opposing party 
S.C.—^Young V. Tide Craft, Inc., 242 S.E2d 671, 270 
S.C. 453, 1 A.L.R.4th 394. 
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39.5. Ala.—^Williams v. Jackson Co., Civ., 359 So.2d 
798, writ den., 359 So.2d 801. 

Ga.— CJS. quoted in Teppenpaw v. Blaylock, 191 
S.E.2d 466, 469, 126 Ga.App. 576. 

Neb.—Watkins v. Hand, 253 N.W.2d 287, 198 Neb. 
451. 

Ncv.—^Thomas v. Bokelman, 462 P.2d 1020, 86 Nev. 10. 
N.M.—Kelly v. Montoya, App., 470 P.2d 563, 81 N.M. 
591. 

N.C.—Williams v. Boulerice, 149 S.E2d 590, 268 N.C. 
62—^Price V. Seaboard Air Line R. Co., 161 S.E2d 
590, 274 N.C. 32. 

Tex.—^Farley v. M M Cattle Co., 529 S.W.2d 751, app. 

after remand 549 S.W.2d 453, err. ref. no rev. err. 
Va.—RoU ‘R’ Way Rinks, Inc. v. Smith, 237 S.E.2d 
157, 218 Va. 321. 

40, U.S.—^Leistra v. Bucyrus-Erie Co., CA.Nd)., 443 
F.2d 157. 

Ariz.—Safeway Stores, Inc. v. Cone, 406 P.2d 869, 2 
Ariz. App. 151. 

Cal.—^Lucas v. City of Long Beach, 131 Cal.Rptr. 470, 
60 C.A.3d 341. 

m.— Pitts V. Basile, 219 N.E2d 472, 35 IIL2d 49. 
Wis.—FondeU v. Lucky Stores. Inc., 270 N.W.2d 205, 
85 Wis.2d 220. 

41. UJ5.—Rhoads v. Service Mach. Co., D.C.Ark., 
329 F.Supp. 367—Hahn v. U. S., D.CS.D., 535 
F.Supp. 132. 

Fla.—Concrete Const. Inc., of Lake Worth v. Petterson, 
216 So.2d 221. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E2d 
808, 112 Oa.App. 500—Crankshaw v. Piedmont 
Driving Club, Inc., 156 S.E.2d 208, 115 Ga.App. 
820. 

La.—Walker v. Union CKl Mill, Inc., 369 So.2d 1043. 
Mich.—Schram v. Chambers, 261 N.W.2d 277, 79 
Mich.App. 248. 

N.C—Phdps V. City of Winston-Salem, 157 SJS.2d 
719, 272 N.C 24. 

Old,—Woodward v. Kinchen, 446 P.2d 375- 
S.D.—Mulder v. Taguc, 186 N.W.2d 884, 85 S.D. 544. 
Utah—Skollingsberg v. Brookover, 484 P.2d 1177, 26 
Utah 2d 45. 

Act of no conseqnence in result 

(2) Circumstances with inconsequential effect dis- 
regarded. 

Conn.—Magarian v. Bessoni, 280 A.2d 357, 160 Conn. 
442. 
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42. U.S.—E. 1. DuPont de Nemours and Co. v. River¬ 
way Harbor Service St. Louis, Inc,, 485 F.Supp. 
180, affd., C.A„ 639 F.2d 404. 

Fla.—Salinetro v. Nystrom, App., 341 So.2d 1059. 

Ind.—Galbreath v. Engineering Const. Corp., 273 
N.E.2d 121, 149 Ind.App. 347, 56 A.L.R.3d 1002, 
Mo.—Busch V. Great Atlantic & Pac. Tea Co., App., 
416 S.W.ld 247. 

Neb.—Weichel v. Lojka, 179 N.W.2d 112, 185 Neb. 
819. ' 

Okl.—C. R. Anthony Co. v. Million, 435 P.2d 116. 
Tex.—Bell v. Fore, Civ.App., 419 S.W.2d 686, affd. 
Sup., 434 S.W.2d 117. 

§ 105. -Violation of Statutes or 

Ordinances 

43. U.S.—Gatenby v. Altoona Aviation Corp., D.C. 
Pa., 268 F.Supp. 599, affd., C.A.. 407 F.2d 443— 
Otto v. Specialties, Inc., D.C.Miss., 386 F.Supp. 
1240. 

Ala.—^Williamson v. Birmingham Transit Corp., 344 
So.2d 489. 

Conn.—Moore v. Bunk, 228 A.2d 510, 154 Conn. 644. 
D.C.—^Mycrs v. Gaither, App., 232 A.2d 577, remd. 404 
F.2d 216, 131 U.S.App.D.C. 216. 

Ga,—Shelton v. Rose, 156 S.E.2d 659, 116 Ga.App. 37. 
m.— Horcher v. Guerin, 236 N.E.2d 576, 94 ni.App.2d 
244. 

Ind.—Conrad v. Tomlinson, 279 N.E.2d 546, 258 Ind. 
115. 

Kan.—Williams v. Esaw, 522 P.2d 950, 214 Kan. 658— 
Plains Transport of Kansas, Inc. v. Baldwin, 535 
P.2d 865, 217 Kan. 2. 

La.—^Talley v. Employers Mut. Liability Ins. Co., App., 
181 So.2d 784, writ ref. 181 So.2d 783, 248 U. 
785—Kinchen v. Hansbrough, App., 231 So.2d 
700, writ den. 234 So.2d 194, 255 La. 1099. 

Md.—Comias v. Pipkin, 228 A.2d 608, 246 Md. 339. 
Mo.—Henry v. Baker, App., 419 S.W.2d 486. 

Mont.—Joki v. McBride, 436 P.2d 78, 150 Mont. 378. 
N.C.—Bell V. Page, 156 S.E.2d 711, 271 N.C. 396. 
Tcnn.—Steagall v. Dot Mfg. Corp., 446 S.W.2d 515,223 
Tenn. 428. 

Wash.—France v. Pack, 430 P.2d 513, 71 Wash.2d 592. 
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44. Kan.—Plains Transport of Kansas, Inc. v. King, 
578 P.2d 1095, 224 Kan. 17. 

La.—Hoover v. Wagner, App., 189 So.2d 20, writ ref. 

190 So.2d 241, 249 U. 735. 

Mont.—State ex rel. Great Falls Nat. Bank v. District 
Court of Eighth Judicial Dist. In and For Cascade 
County, 463 P.2d 326, 154 Mont. 336. 

46. U.S.—^Precisionware, Inc. v. Madison County To¬ 
bacco Warehouse, Inc., C.A.Ra., 411 F.2d 42. 

Home Ins. Co. v. Hamilton, D.C.Ky,, 253 
F.Supp. 752—^Ward v. McDan Dav Leasing Corp., 
D.CPa., 340 F.Supp. 86, affd., C.A., 485 F.2d 678, 
679. 

Ala—Fox V. Bartholf, 374 So.2d 294. 

Cal.—^Miglierini v. Havemann, 49 Cal.Rptr. 795, 240 
C.A.2d 570—Hyde v. Avalon Air Transport, Inc., 
52 Cal.Rptr. 309, 243 C.A.2d 88. 

Colo.—Hamilton v. Gravinsky, 474 P.2d 185, 28 Colo. 
App. 408, mod. on oth. grds., 483 P.2d 385, 174 
Colo. 206. 

Conn.—Nolan v. MoreUi, 226 A.2d 383, 154 Conn. 432. 
Ga.—Peek v. Miller, 166 S.E.2d 377, 119 Ga.App. 138. 
HI.—Kacena v. George W. Bowers Co., 211 N.E.2d 563, 
63 Ill.App.2d 27—McInturfF v. Chicago Title & 
Trust Co., 243 N.E.2d 657, 102 ni.App.2d 39. 
Ky.—^Jewell v. Oglesby, 402 S.W.2d 439. 

La.—Marcotte v. Ocean Acc. & Guaranty Corp., App., 
189 So.2d 426—Mayon v. New Amsterdam Cas. 
Co., App., 191 So.2d 688—^Johnson v. St Paul 
Mercury Ins. Co., App., 219 So.2d 524, 36 A.L. 
R.3d 1349—Deamer v. Travelers Ins. Co., App., 
223 So.2d 224. 

Md.—Fowler v. Smith, 213 A.2d 549. 240 Md. 240— 
Peterson v. Underwood, 264 A.2d 851, 258 Md. 9. 


Mich.—Haynes v. Seiler. 167 N.W.2d 819, 16 Mich. 
App. 98. 

Mont.—Erickson v. Pcrrett 545 P.2d 1074, 169 Mont. 
167, app. after remand, 572 P.2d 518, 175 Mont 
87. 

Neb.—Stapleton v. Norvell, 225 N.W.2d 409, 193 Neb. 
71, 

N.H.—Moulton v. Groveton Papers Co., 289 A.2d 68, 
112 N.H. 50. 51 A.L.R-3d 957. 

N.Y.—Dashinsky v. Santjer, 301 N.Y.S.2d 876, 32 
A.D.2d 382. 

N.C,—KeUy v. Briles, 242 S.E.2d 883, 35 N.C.App. 
714. 

Okl.—Woodward v. Kinchen, 446 P.2d 375. 

Tenn.—Mitchell v. Ketner, 393 S.W.2d 755, 54 Tenn. 
App. 656. 

Tex.—O’Day v. Sakowitz Bros., Civ.App., 462 S.W.2d 
119, err. ref. no rev. err. 

Va.—Smith v. Virginia Transit Co., 147 S.E.2d 110, 206 
Va. 951. 

Wash.—Pratt v. Thomas, 491 P.2d 1285, 80 Wash.2d 
117. 

Wis.—Sampson v. Laskin, 224 N.W.2d 594, 66 Wis.2d 
318. 

Wyo.—Endresen v. Allen, 574 P.2d 1219. 

Breach of duty and proximate cause must coex¬ 
ist 

Conn.—Coughlin v. Peters, 214 A,2d 127, 153 Conn. 
99. 
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47. U.S.—Muhammand v. U.S., C.A.Ari 2 ., 366 F.2d 
298, cert. den. 87 S.Ct. 1029, 386 U.S. 959, 18 
L.Ed.2d 108—^Moore v. Sylvania Elec. Products, 
Inc., C.A.Pa., 454 F.2d 81. 

Ala.—^Sims v. Greniewicki, 184 So.2d 157, 43 Ala.App. 
159. 

Ariz.—Serrano v. Kenneth A. Ethridge Contracting 
Co., 409 P.2d 757, 2 Ariz.App. 473—Beaty v. 
Jenkins, 414 P.2d 763, 3 Ariz.App. 375. 

Fla.—Stanage v. Bilbo, 382 So.2d 423. 

Ky.—Blue Grass Restaurant Co. v. Franklin, 424 
S.W.2d 594. 

La.—Murray v. Kuhn, App., 345 So.2d 917. 

N.C—Ratliff V. Duke Power Co., 151 S.E.2d 641, 268 
N.C. 605, 21 A.L.R.3d 360. 

Tenn.—^Tennessee Trailways, Inc. v. Ervin, 438 S.W,2d 
733, 222 Tenn. 523. 

Wis.—Olson V. Ratzel, App., 278 N.W.2d 238, 89 
Wis.2d 227, 4 A.L.R.4th 313. 

48. lU.—Baker v. Chicago Transit Authority, 382 
N.E,2d 450, 22 IlLDec. 130, 65 Ill.App.3d 91. 

W.Va.—Cross v. Noland, 190 S.E.2d 18, 156 W.Va. 1. 
48.5. N.Y.—McGee v. Adams Paper & Twine Co., 
271 N.Y.S.2d 698, 26 A.D.2d 186, affd. 223 
N.E.2d 289, 20 N.Y.2d 921, 286 N.Y.S.2d 274. 
48.15. La.—Craig v. Burch, App., 228 So.2d 723, 
writ ref. 231 So.2d 393, 255 La. 475—Kinchen v. 
Hansbrough, App., 231 So.2d 700, writ den. 234 
So.2d 194, 255 La. 1099. 

Mont.—Pollard v. Todd, 418 P.2d 869, 148 Mont. 171. 
Va.—Smith v. Virginia Transit Co., 147 S.E.2d 110, 206 
Va. 951. 

Indirect economic loss 

La.—PPG Industries, Inc. v. Bean Dredging, 447 So.2d 
1058. 
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48 JO. Conn.—Panaroni v. Johnson, 256 A.2d 246, 
158 Conn. 92. 

D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 956. 
Ga.—Alexander v. Hamick, 237 S.E.2d 221, 142 Ga. 
App. 816. 

La.—Pence v. Ketchum, 326 So.2d 831. 

N.Y.—Monroe v. City of New York, 414 N.Y.S.2d 718, 
67 A.D.2d 89. 

48 J5. U.S.—Complaint of Tug Helen B. Moran, Inc., 
560 F.2d 527. 

Kan.—^Noland v. Scars, Roebuck & Co., 483 P.2d 1029, 
207 Kan. 72. 
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La.—^Miller Car Washes, Inc. v. Crowe, App., 245 So.2d 
485, writ ref. 247 So.2d 862, 258 U. 762. 

Mo.—Purdy v. Foreman, App., 547 S.W,2d 889. 

Public safety statute 

El,-Ding v. Kraemcr, 376 N.E.2d 266, 17 ElDec. 267, 
59 IIl.App.3d 1042. 

48.30. U.S.—Gatenby v. Altoona Aviation Corp., 
D.CPa., 268 F.Supp. 599, affd., C.A., 407 F.2d 
443 

Ky.—Blue Grass Restaurant Co. v. Franklin, 424 
S.W.2d 594. 

Wash.—NeSmith v. Bowden, 563 P.2d 1322, 17 Wash. 
App. 602. 

Risk or harm within scope of statute’s protec¬ 
tion 

La.—LeJeune v, Allstate Ins. Co., 365 So.2d 471, on 
remand, App., 373 So.2d 212. 

§ 106. Efficient Cause in General 

49. U.S.—Steinhauser v. Hertz Corp., C.A.N.Y., 421 
F.2d 1169. 

Colo.—Balcom Industries, Inc. v. Nelson, 454 P.2d 599, 
169 Colo. 128. 

Ga.—Covil V. Robert & Co. Associates, 144 S.E.2d 450, 
112 Ga.App. 163. 

Mass.—Cannon v. Sears, Roebuck & Co., 374 N.E-2d 
582, 374 Mass. 739. 

Miss.—Saucier v. Walker, 203 So.2d 299. 

50. Conn.—Fellows v. Cole, Cir.A.D., 239 A.2d 56, 4 
Conn.Cir. 677. 

Ill—Okleshen v Rune & Sons, Inc., 254 N.E.2d 554, 
117 Ul.App.2d 244. 

Mo.—Bracken v. Koch, App., 404 S.W.2d 201. 

Tex.—Geo. D. Barnard Co. v. Lane, Civ.App., 392 
S.W.2d 769—Reuter v. Gilbreath, Civ.App., 401 
S.W.2d 658, err. ref. no rev. err.—Robertson v. 
Southwestern Bell Tel. Co., Civ.App., 403 S.W.2d 
459—Kimbell, Inc. v. Moreno, Civ.App., 563 
S.W.2d 350, 

Wash.—^Johnson v, Safeway Stores, Inc., 461 P.2d 890, 

1 Wash.App. 380. 

51. U.S.—Jimison v. U.S., D.C.Mont., 267 F.Supp. 
674, affd., C.A., 427 F.2d 1133—Taylor v. AUis- 
Chalmers Mfg. Co., D.CPa., 320 F.Supp. 1381, 
affd., C.A., 436 F.2d 416. 

Ariz,—Brand v, J, H. Rose Trucking Co., 427 P.2d 519, 
102 Ariz. 201—Arizona State Highway Dept. v. 
Bechtold, 460 P.2d 179, 105 Ariz. 125. 

Zielman v. Stauder, 466 P.2d 766, 11 Ariz.App. 
547, reh. den. 468 P.2d 943, 12 Ariz.App. 178. 

Ark.—Bull v. Manning, 433 S.W.2d 145, 245 Ark. 
552—Southwestern Bell Tel. Co. v. Thompson, 485 
S.W.2d 222, 253 Ark. 193. 

Cal.—Bettencourt v. State, 124 Cal.Rptr. 542, 51 
C.A.3d 892. 

D.C.—Ballard v. PoUy, D.C., 387 F.Supp. 895. 

Fla.—Sardell v. Malanio, 202 So.2d 746, conf. to, App., 
202 So.2d 872. 

Miller v. Sconyers, Apij., 189 So.2d 371. 

Ga.-Lewis v. Jlarry White Ford, Inc., 199 S.E.2d 599, 
129 Ga.App. 318. 

Ind.—Honey Creek Corp. v. WNC Development Co., 
331 N.E.2d 452, 165 Ind.App. 141. 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W.2d 
843, 258 Iowa 603. 

La.—Lambert v. State Farm Mut. Auto. Ins. Co., App,, 
184 So.2d 107—^Hoover v. Wagner, App., 189 
So.2d 20, writ ref. 190 So.2d 241, 249 La. 735— 
Monger v. McFarlain, App., 204 So.2d 86, applica¬ 
tion den. 205 So.2d 605, 251 La. 686—Hinegardner 
v. Dickey’s Potato Chip Co., App., 205 So.2d 157, 
writ ref. 206 So.2d 94, 251 La. 746.—Gore v. 
MiUer, App., 311 So.2d 894. 

Me.—^Johnson v. Dubois, 256 A.2d 733. 

Mich.—Selph v. Evanoff, 184 N.W.2d 282, 28 Mich. 
App. 201. 

Miss.—Wafd V. Valley Steel Products Co., 339 So.2d 
1361. 

Mo.—James v. Sunshine Biscuits, Inc., 402 S.W.2d 364 
—Dintelman v. McHalffey, 435 S.W.2d 633. 
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Thompson v. Gray, App., 415 S.W.2d 299—Ste¬ 
vens V. Raney, App., 520 S.W.2d 615. 

Mont—Sumner v. Amacher, 437 P.2d 630, 150 Mont. 
544. 

Ndj.—Starlin v. Burlingtcm Northern, Inc., 228 N.W.2d 
597, 193 Nd). 619. 

N.M.—Chavira v. Carnahan, 423 P.2d 988, 77 N.M. 
467. 

Flanary v. Transport Trucking Stop, App., 438 
P.2d 637, 78 N.M. 797—Kelly v. Montoya, App., 
470 P.2d 563, 81 N.M. 591. 

N.Y.—Wagner v. Orlando, 299 N.Y.S.2d 721, 32 
A.D.2d 620, app. withdrawn 252 N.E.2d 141, 25 
N.Y.2d 916, 304 N.Y.S.2d 610, affd. 255 N.E2d 
566, 25 N.Y.2d 724. 307 N.Y.S.2d 227. 

Hoggard v, Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262—Tirado v. 
Lubaisky. 268 N.Y.S.2d 54, 49 Misc.2d 543, affd. 
276 N.Y.S.2d 128, 52 Misc.2d 527. 

N.C—Nance v. Parks, 146 S.E2d 24, 266 N.C. 206, 15 
A-L.R.3d 1377—Ashe v. Acme Builders, Inc., 148 
S.E2d 244, 267 N.C. 384—Barefoot v. Joyner, 154 
S.E2d 543, 270 N.C. 388—Kanoy v. Hinshaw, 160 
S.E2d 296, 273 N.C 418. 

Grimes v. Gibert, 170 S.E2d 65, 6 N.C,App. 
304-Sutton V. Duke, 171 S.E.2d 343, 7 N.C.App. 
100, affd. 176 S.E.2d 161, 277 N.C 94—McNair v. 
Boyette, 189 S.R2d 590, 15 N.CApp. 69, affd. 192 
S.E2d 457, 282 N.C 230. 

Old.—Green v. Sellers, 413 P.2d 522. 

Pa.—^Whitner v. Von Hintz, 263 A.2d 889, 437 Pa. 448. 
Bodick V. Harcliff Min. Co., Super., 222 A.2d 
615, 208 Pa.Super, 471. 

R. I.—Evans v. Liguori, 374 A.2d 774, 118 R.I. 389. 

S. C.—Hughes V. Children’s Clinic, P.A., 237 S.E.2d 

753, 269 S.C 389. 

WiHis V. Floyd Brace Co., Inc., App., 309 S.E.2d 
295, 279 S.C. 458. 

S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 
Tenit—Shouse v. Otis, 448 S.W.2d 673, 224 Tenn. 1. 
Tex.—^East Texas Theatres, Inc. v. Rutledge, 453 
S.W.2d 466. 

Va.—Carolina, C & O.R. Co. v, Mullins, 148 S.E.2d 
752, 207 Va. 207—Wells v. Whitaker, 151 S.E.2d 
422, 207 Va, 616—Beale v. Jones, 171 S.E2d 851, 
210 Va. 519. 

An actual cause, or cause in fact» etc. 

CaL—Godwin v, LaTurco, 77 Cal.Rptr. 305, 272 
CA.2d 475. 

Tex.—Baumler v. Hazelwood, 347 S.W.2d 560, 162 Tex. 
361—^Medallion Stores, Inc. v. Kdt, Civ.App., 405 
S.W.2d 417, err. ref. no rev. err.' 
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52. Old,—Coker v. Southwestern Bell Td. Co., 580 
P2d 151. 

53. U.S.—^A. O. Smith Corp. v. Viking Corp., D.C. 
Wis., 79 F.Rd>. 91. 

Mont—Sztaba v. Great Northern Ry. Co., 411 P,2d 
379, 147 Mont 185. 

NJ.—Polyard v. Terry, 390 A.2d 653, 160 NJ.Super. 

497, affd. 401 A.2d 532, 79 NJ. 547. 

Or.—Pacific Form Corp. v. Burgstahler, 501 P.2d 308, 
263 Or. 266. 

Pa.—Hamil v. Bashline, 392 A.2d 1280, 481 Pa. 256. 
Tex.—Texas & Pac. Ry. Co. v, McCleery, 418 S.W.2d 
494. 

Wash.—^Ross v. Altvater, 431 P,2d 701, 72 Wash.2d 63. 
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54. Iowa—Oak Leaf Country Club, Inc. v. Wilson, 
257 N.W.2d 739. 

Wash-—Lifts v. Pierce County, 515 P.2d 526, 9 Wash. 
App. 843. 

55. U.S.—^Palisi V. Louisville A N.R. Co., D.C.Miss., 
226 F.Supp. 651, affd., C.A, 342 F.2d 799, cert, 
den. 86 S.Ct 80, 382 U.S. 834, 15 L,Ed.2d 78—In 
re Ira Haupt & Co.. D.C.N.Y., 304 F.Supp. 917, 
discussing New Jersey law. 

Pa.—^Whitner v. Von Hintz, 263 A.2d 889,437 Pa. 448. 
55.5, Tex.—B.M. and R, Interests v. Snyder, av. 
App., 453 S,W.2d 360, err. ref. no rev. enr. 


56. U.S.—Deal v. U.S., D.CArk., 413 F.Supp. 630, 
affd., CA.. 552 F.2d 255. Cert den. 98 S.Q. 264, 
434 U.S. 890, 54 L.Ed.2d 175. 

58. Ind.—Palace Bar, Inc. v. Feamot, 381 N.E2d 
858, 269 Ind. 405. 

N.C—Ratliff v. Duke Power Co., 151 S.E.2d 641, 268 
N.C. 605, 21 A.L.R.3d 360. 
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61. Ha.—SardeU v. Malanio, 202 So.2d 746, conf. to, 
App., 202 So.2d 872. 

Mo.—Gass v. Knittig, App-, 396 S.W.2d 26. 

NJ.—Commonwealth Land Title Ins. Co. v. Conklin 
Associates, 377 A.2d 740, 152 N.J.Super. 1, affd. 
400 A.2d 1208, 167 NJ.Super. 392. 

W.Va.—Lilly v. Taylor, 155 S.E.2d 579, 151 W.Va. 730. 

Injury to rescuer 

La.—Gambino v. Lubel, App., 190 So.2d 152, writ. den. 
191 So.2d 639, 249 La. 834, and 191 So.2d 640, 249 
La. 837, and 191 So.2d 642, 249 La. 843. 

63. Iowa—Northwestern Nat. Ins. Co. v. Raid Quar¬ 
ries Corp., 249 N.W.2d 640. 

69. Difference in sites not determinatiye 

Ill.—Stephenson v. Air Products A Chemicals, Inc., 252 
N.E2d 366, 114 Ill.App.2d 124. 

Liability not limited to period of convalescence 
from prior iiymy 

m.—Stephenson v. Air Products A Chemicals, Inc., 252 
N.E.2d 366, 114 Ill.App.2d 124. 

Second accident must be normal consequence of 
initigl iigury 

Colo.—Smartt v. Lamar Oil Co., App., 623 P.2d 73. 

§ 107. Elements and Tests of Proxi¬ 
mate Cause 
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75.50. U.S.—Leistra v. Bucynis-Erie Co., C.A.Neb., 
443 F.2d 157. 

Cal.—Morgan v, Stubblefidid, 100 Cal.Rptr. 1, 493 P.2d 
465, 6 C.3d 606. 

Ga.—Christian v. Vargas, 157 S.E2d 308, 116 Ga.App. 
359. 

Ind.—Meadowlaric Farms, Inc. v. Warken, 376 N.E2d 
122, 176 Ind.App. 437. 

La.—Craig v. Burch, App., 228 So.2d 723, writ ref. 231 
So.2d 393, 255 La. 475. 

Proxinute cause not shown 

Ga.—Laite v. Baxter, 191 S.E2d 531, 126 Ga.App. 743. 

Neb.—^Partridge v. Younghein, 277 N.W.2d 100, 202 
Nd). 756- 

N.C—^Jacobson v. J. C. Penney Co., Inc., 253 S.E2d 
293, 40 N.CApp. 551, cert den. 256 S.E.2d 807, 
297 N.C 454. 

Need not be sole cause 

U.S.-Castmo V. U.S., CA.N.M., 552 F.2d 1385. 

La—Lombard v. Sewerage and Water Bd. of New 
Orleans, 284 So.2d 905. 

**Cause** construed 

Ohio—Rdelity A Guaranty Ins. Underwriters, Inc. v. 
Gary Douglas Elec., Inc., 357 N.E2d 388, 48 Ohio 
App.2d 319, 2 0.0.3d 305. 

77, Ga—Crouch v. Nicholson, 156 S.E2d 384, 116 
GaApp. 12. 

Mo.—Graham v. Conner, Ajq)., 412 S.W.2d 193. 

79. Me.—Roberts v. American Chain A Cable Co., 
259 A.2d 43. 

N.C—Stewart v. Gallimore, 144 S.E2d 862, 265 N.C 
696. 

Terms not synonymous 

N.C-Grimes v. Gibert, 170 S.E.2d 65, 6 N.CApp. 
304. 

81. Fla—Miller v. Sconyers, App., 189 So.2d 371. 

Ga*—^Lewis v. Harry White Ford, Inc., 199 S.E2d 599, 
129 GaApp. 318. 

N.M.—C A H Const A Paving Co. Inc. v. Citizens 
Bank, App., 597 P.2d 1190,93 N,M. ISO-LeBlanc 


V. Northern Colfax County Hosp., App., 672 P.2d 
667, 100 N.M. 494. 

N y_Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 

*52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

Wis.—Sampson v. Laskin, 224 N.W.2d 594, 66 Wis.2d 
318. 
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85. Okl.—Evans v. Caldwell, 429 P.2d 962. 

Tenn.—Nash v. Love, 440 S.W.2d 593, 59 Tenn.App. 

273. 

Proximate cause not shown 

Ill.—Podraza v. H. H. Hall Const. Co., Inc., 365 N.E2d 
944, 8 IllDcc. 558, 50 Ill.App.3d 643. 

86. Conn.— Callender v. Lakewood Realty Co., Cir. 
A.D., 237 A.2d 106, 4 Conn,ar. 556. 

N.M.—LeBlanc v. Northern Colfax County Hosp., 
App., 672 P.2d 667, 100 N.M. 494. 

89^ U.S.—Morrow v. Greyhound Lines, Inc., C.A. 
Mo.. 541 F.2d 713. 

89.5. Ga.—CJ.S. cited in Appling v. Jones, 154 
S.E2d 406, 408, 115 GaApp. 301. 

90. Ind.—New York Cent. R. Co. v. Cavinder, 211 
N.E.2d 502, 141 Ind.App. 42—Surratt v. Petrol, 
Inc., App., 312 N.E.2d 487, 160 Ind-App. 479, 
reh. den. 316 N.E2d 453, 160 Ind.App. 479. 

Mo.—Gottman v. Norris Const. Co., App., 515 S.W.2d 
861. 

Old.—Porter v. Norton-Stuart Pontiao-Cadillac of 
Enid, 405 P.2d 109—Transport Indem. Co. v. Page, 
406 P.2d 980—^Woodward v. Kinchen, 446 P.2d 
375—Thur v. Dunkley, 474 P.2d 403. 

R. L—Salk v, Alpine Ski Shop, Inc., 342 A.2d 622, 115 

R. L 309. 

Tex.—Harle v. Krchnak, Civ.App., 422 S,W.2d 810, err. 
ref. no rev. err.—Carter v. Harrison, Civ.App., 447 

S. W.2d 704, err. ref. no rev. err. 

Wis.—Howard v. Mount Sinai Hospital, Inc., 219 
N.W.2d 576, 63 Wis.2d 515. 
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91. U.S.—City of Green Cove Springs v. Donaldson, 
C.A.Fla, 348 F.2d 197—Vroman v. Sears, Roe¬ 
buck A Co., C.AMich., 387 F.2d 732. 

Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752. 

Ariz.—^Brand v. J. H. Rose Trucking Co., 427 P,2d 519, 
102 Ariz. 201. 

Fonda v. City of Mesa, 456 P.2d 957, 10 Ariz. 
App. 111. 

Ark.—Southwestern Bell Tel. Co. v. Thompson, 485 
S.W.2d 222, 253 Ark. 193. 

Cal.—^Bettencourt v. State, 124 Cal.Rptr. 542, 51 
C.A.3d 892. 

Ind.—Honey Creek Corp. v. WNC Development Co., 
331 N.E2d 452, 165 Ind.App. 141. 

La—Monger v. McFarlain, App., 204 So.2d 86, appli¬ 
cation den. 205 So.2d 605, 251 La 686. 

Minn.—Schulz v. Fdgal, 142 N.W.2d 84, 273-Minn. 

470, 23 A.L.R.3d 1324. 

Mo.—Foley v. Hudson, 432 S.W.2d 205. 

Neb.—Horidia v. Farlee, 266 N.W.2d 204, 201 Neb. 39. 
N.M.—Chavira v. Carnahan, 423 P.2d 988, 77 N.M. 
467. 

N.Y.—Tirado v. Lubarsky, 268 N-Y.S^ 54, 49 
Misc.2d 543, affd. 276 N.Y.S.2d 128, 52 Mi8c.2d 
527—Smith v. ABC Realty Co., 336 N.Y.S.2d 104, 
71 Misc.2d 384. 

N.C.—^Ashe V. Acme Builders, Inc., 148 S.E2d 244, 267 
N.C. 384. 

McNair v. Boyette, 189 S.E.2d 590, 15 N.C.App. 
69, affd. 192 S.E2d 457, 282 N.C. 230. 

Pa—Bodick v. Harcliff Min. Co., 222 A.2d 615, 208 
PaSuper. 471. 

S. D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 
Tex.—Hart v. Van Zandt, 399 S.W.2d 791. 

Robertson v. Southwestern Bell Td. Co., Qv. 
App., 403 S.W.2d 459—Turner v. Clark, Civ.App., 
412 S.W.2d 707, err. ref. no rev. err. 

Va—Wdls v. Whitaker, 151 S.E2d 422, 207 Va 616. 
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Wash.—Daly v. Lynch, 600 P.2d 592, 24 Wash.App. 69. 
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92.5. Neb.—Weichel v. Lojka, 179 N.W.2d 112, 185 
Neb. 819. 
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97. Conn.-Busko v. DeFilippo, 294 A.2d 510, 162 
Conn. 462. 

Ind.—Ernst v. Sparacino, 380 N.E.2d 1271, 177 Ind. 
App. 610. 

N.M.—Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W.2d 685. 

Risk and harm within scope of duty to others 

La.—Dartez v. City of Sulphur, App., 179 So.2d 482. 

2, Minn.—^Jack v. Applebaura’s Food Markets, Inc., 

158 N.W.2d 857, 280 Minn, 247. 

3, U.S.—Jeffery v. U.S., D.C.Ariz., 381 F.Supp. 505. 
Cal.—^Valdez v. J. D. Diffenbaugh Co., 124 Cal.Rptr. 

467, 51 CA.3d 494. 

La.—Scott V. I. L. Lyons & Co., Ltd., App., 329 So.2d 
795, application den. 333 So.2d 239. 

Tenn.—Shouse v. Otis, 448 S.W.2d 673, 224 Tenn. 1. 
Not proximate cause of ipjury 
Ill.—Welch V. Paulson’s Enterprises, Inc., 254 N.E.2d 
274, 118 Ill.App.2d 183. 

Resort to label “passive” disapproved 
Pa.—^Flickinger’s Estate v. Ritsky, 305 A.2d 40, 452 Pa. 
69. 

page 1157 

4, U.S.—Motors Ins. Corp. v. Aviation Specialties, 

Inc., D.C.Mich., 304 F.Supp. 973. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 

9. 

N.Y.—Bernal v. Pinkerton’s, Inc., 382 N,Y.S.2d 769, 52 
A.D.2d 760, affd. 363 N.E.2d 362, 41 N.Y.2d 938, 
394 N.Y.S.2d 638. 

5.50. U.S.—Spinks v. Chevron Oil Co., C.A.La., 507 
F.2d 216, op. clarified 546 F.2d 675. 

Conn.—Femdale Dairy, Inc. v. Geiger, 356 A.2d 91, 
167 Conn. 533. 

La.—Lombard v. Sewerage and Water Bd. of New 
Orleans, 284 So.'2d 905. 

Richard v. Southern Farm Bureau Cas. Ins. Co., 
App., 203 So.2d 438. 

Wash.—Moyer v. Clark, 454 P.2d 374,75 Wash.2d 800. 

6 . U.S.—Colorado Mill. & Elevator Co. v. Terminal 
R.R., Ass’n of St. Louis, C.A.Mo., 350 F.2d 273, 
cert, den. 86 S.Ct. 563, 382 U.S. 989, 15 L.Ed.2d 
476—Sayen v. Rydzewski, C.A.Wi8., 387 F.2d 815 
—Leckbee v. Continental Airlines, Inc., C.A.Tex., 
410 F.2d 1191—Western Hills Bowling Center, 
Inc. V. Hartford Fire Ins. Co., CA-Tex., 412 F.2d 
563. 

Scholz V. U.S., D.C.Conn., 271 F.Supp. 111. 
Alaska—State v. Abbott, 498 P,2d 712. 

Cal.—Vescly v. Sager, 95 Cal.Rptr. 623, 486 P.2d 151, 5 
C.3d 153. 

McDonald v. Schwartz, 49 Cal.Rptr. 242, 239 

C. A.2d 900—Flournoy v. State, 80 Cal.Rptr. 485, 
275 C.A,2d 806—Harbor Ins. Co. v. Employers’ 
Surplus Lines Ins. Co., 103 Cal.Rptr. 49, 26 C.A,3d 
559—Jarchow v. Transamerica Title Ins. Co., 122 
CaLRptr. 470, 48 C.A.3d 917. 

Colo.—^Ekberg v. Greene, 588 P.2d 375, 196 Colo. 494. 
D.C.—Hicks v. U.S., C.A., 511 F.2d 407, 167 U.S.App. 

D. C. 169. 

CJ,S. cited in Lacy v. District of Columbia, 408 
A.2d 985, 990, on reh. 424 A.2d 317. 

Hawaii—McKenna v. Volkswagenwerk Aktiengesells- 
chaft, 558 P.2d 1018, 57 Haw. 460. 

Idaho—Munson v. State, Dept, of Highways, 531 P.2d 
1174, 96 Idaho 529. 

Iowa—GJJS. cited in Federated Mut. Implement & 
Hardware Ins. Co. v. Dunkelberger, 172 N.W.2d 
137> 144. 


La.—Lambert v. State Farm Mut. Auto. Ins. Co. App., 
184 So.2d 107—Broussard v. State Farm Mut. 
Auto. Ins. Co., App., 188 So.2d 111, writ ref. 190 
So.2d 233, 249 La. 713, cert. den. 87 S.Ct 855, 386 
U.S. 909, 17 L.Ed.2d 783—Landry v. Yarbrough, 
App., 199 So.2d 377. 

Mo.—Ricketts v. Kansas City Stock Yards Co. of 
Maine, 484 S.W.2d 216. 

Snyder v. Chicago, R.I. & P.R. Co., App., 521 

S.W.2d 161. 

Neb.—Landmesser v. Ahlberg, 166 N.W.2d 124, 184 
Neb. 182. 

NJ.—Ettin V. Ava Truck Leasing, Inc., 251 A.2d 278, 
53 NJ. 463. 

Lamendola v. MizeU, 280 A.2d 241, 115 NJ.Su- 
per. 514. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207—^Finn’s Estate v. City of New York, 350 
N.Y.S.2d 552, 76 Misc.2d 388. 

N.C.—Jenkins v. Helgren, 217 S.E.2d 120, 26 N.C.App. 
653. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 
Pa.—Domon v. Johnston, 218 A.2d 808, 421 Pa. 58. 
Frangis v. Duquesne Light Co., 335 A.2d 796, 
232 Pa.Super. 420. 

Tex.—Texas & Pac. Ry. Co. v. McCleery, 418 S.W.2d 
494—Padilla v. Chambers, Civ.App., 464 S.W.2d 
417. 

Utah—Hall V. Blackham, 417 P.2d 664, 18 Utah 2d 
164. 

Wash.—Harris v. Burnett, 532 P.2d 1165, 12 Wash. 
App. 833. 

Wis.—Sampson v. Laskin. 224 N.W.2d 594, 66 Wis.2d 
318. 

In Arizona substantial factor test has been re¬ 
jected 

Ariz.—^Zelman v. Stauder, 466 P.2d 766, 11 Ariz.App. 
547, reh. den. 468 P.2d 943, 12 Ariz.App. 178. 

“Cause in fact” 

Ky.—Deutsch v. Shein, 597 S.W.2d 141. 

La.—Ducote v. Voorhics, App., 350 So.2d 1289. 

Tex.—^Aetna Cas. & Sur. Co, v. Raposa, Civ.App., 560 
S.W.2d 106, err. gr. 
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7. U.S.—Cross v, M. C, Carlisle & Co., C.A.Mass., 

368 F.2d 947. 

7.5. Fla.—Sardcll v. Malanio, App., 189 So.2d 393, 

decision quashed. Sup., 202 So.2d 746, conf. to 202 
So.2d 872. ‘ 

Wis.—Rewolinski v. Harley-Davidson Motor Co., 146 
N.W.2d 485, 32 Wis.2d 680. 

8. Conn.—^Femdale Dairy, Inc. v. Geiger, 356 A.2d 

91, 167 Conn. 533. 

Wis.—Mcrco Distributmg Corp. v. Commercial Police 
Alarm Co.. Inc., 267 N.W.2d 652, 84 Wis.2d 455. 

10. Colo.—Trevino v. Hirsch, App., 492 P.2d 899- 
Pa.—Bodick V. Harcliff Min. Co., 222 A.2d 615, 208 

Pa.Super. 471. 

Two sufficient causes 

Alaska—State v. Abbott, 498 P.2d 712. 

10.5. Neb.—Landmesser v. Ahlberg, 166 N.W.2d 124, 
184 Neb. 182, 

§ 108. -Natural and Probable 

Consequences 

11. U.S.—Key Sales Co. v. South Carolina Elec. & 
Gas. Co.. D.C.S.C., 290 F.Supp. 8, affd., C.A., 422 
F.2d 389—Hernandez v. U.S., D.C.Tex., 313 
F.Supp. 349. 

Fla.—Broome v. Budget Rent-A-Car of Jax, Inc., App., 
182 So.2d 26—Tennessee Corp. v. Lamb Bros. 
Const Co., App., 265 So.2d 533. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E2d 
808, 112 Ga.App. 500—Armburst v. Cox Broad¬ 
casting Corp., 160 S.E.2d 609, 117 Ga.App. 381. 
IlL—Colon v. Marzec, 253 N.E2d 669, 115 Ill.App.2d 
410. 
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Ind.—Johnson v. Bender, 369 N.E2d 936, 174 Ind.App. 
638. 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W.2d 
843, 258 Iowa 603. 

Kan.—Elliott v. Chicago, R.L & P.E Co., 454 P.2d 
124, 203 Kan. 273—Mathes v. Robinson, 469 P.2d 
259. 205 Kan. 402. 

La.—^Hinegardner v. Dickey’s Potato Chip Co., App., 
205 So.2d 157, writ ref. 206 So.2d 94, 251 La. 
746—Craig v. Burch, App., 228 So.2d 723, writ ref. 
231 So.2d 393, 255 La. 475. 

Neb.—Wilson Grain Co. v. Resso, 140 N.W.2d 18, 179 
Neb. 676. 

N.Y.—Higgins v. State, 252 N.Y.S.2d 163, 43 Misc.2d 
793, revd. on oth. grds. 265 N.Y.S.2d 254, 24 
A.D.2d 147^—Hoggard v. Otis Elevator Co., 276 
N.Y.S.2d 681, 52 Misc.2d 704, affd. 285 N.Y.S.2d 
262, 28 A.D.2d 1207. 

Ohio—Slayton v, Tri-County Mortg. & Inv., Inc., 218 
N.E.2d 643, 7 Ohio Misc. 13. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 

S.C.—McQuUlen v. Dobbs, 204 S.E.2d 732, 262 S.C. 
386. 

Tex.—Hot Spot Detectors, Inc. v. Farmers Supply Co. 
of Hartley, Civ.App,, 401 S.W.2d 109, err. ref. no 
rev. err. 

Va.—Tullock V. Hoops, 145 S.E.2d 152, 206 Va. 665. 
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11.5. Neb.—Landmesser v. Ahlberg, 166 N.W.2d 124, 
184 Neb. 182. 

12. Ark.—Cragar v. Jones, 660 S.W.2d 168, 280 Ark. 
549. 

N.M.—Rayco Drilling Co. v. Dia-Log Co., 464 P.2d 
17, 81 N.M. 101. 

N.Y.—Higgins V. State, 252 N.Y.S.2d 163, 43 Misc.2d 
793, revd. on oth. grds. 265 N.Y.S.2d 254, 24 
A.D.2d 147. 

Pa.—^Wisniewski v. Great Atlantic & Pac. Tea Co., 323 
A.2d 744, 226 Pa.Super, 574. 

S.D.—Mulder v, Tague, 186 N.W.2d 884, 85 S.D. 544. 

Tex.—Bell v. Campbell, 434 S.W.2d 117. 

Tibbits V. Crowell, Civ.App., 434 S.W.2d 919— 
Holt V. Ray, Civ.App., 435 S.W.2d 568. 

In Louisiana 

(3) Other matters. 

La.—Broussard v. State Farm Mut. Auto. Ins. Co., 
App., 188 So.2d 111, writ ref. 190 So.2d 233. 249 
La. 713, cert. den. 87 S.Ct. 855, 386 U.S. 909, 17 
L.Ed.2d 783. 

Rationale underlying proximate cause as issue 

Ohio—Slayton v. Tri-County Mortg. & Inv., Inc., 218 
N.E2d 643, 7 Ohio Misc. 13. 
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13. Neb.—Floridia v. Farlee, 266 N.W.2d 204, 201 
Neb. 39. 

14. Cal.—^Young v. Desert View Management Corp., 
79 Cal.Rptr. 848, 275 C.A.2d 294. 

Ky.—Deutsch v. Shein. 597 S.W.2d 141. 

Tex.—Tibbits v. CroweU, av.App., 434 S.W.2d 919. 
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15. Ariz.—^Kreisman v. Thomas, 469 P.2d 107, 12 
Ariz.App. 215. 

Conn.—Callender v. Lakewood Realty Co., Cir.A.D., 
237 A.2d 106, 4 Comi.Cir. 556. 

N.C.—^Phelps V. City of Winston-Salem, 157 S.E.2d 
719, 272 N.C. 24. 

Tex.—Thomas v. Magnolia Chemical Co. of Tex., Civ. 
App., 394 S.W.2d 50, err. ref. no rev. err, 

16. Ark.—Davis v. Kemp, 481 S.W.2d 712, 252 Ark. 
925. 

N.C—Phelps v. City of Winston-Salem 157 S.E.2d 719, 
272 N.C. 24. 

17. Miss.—Nobles v. Unruh, 198 So.2d 245. 
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19. U.S.—Hardware Mut. Ins. Co. v. Lukken, CA. 
Okl., 372 F.2d 8. 
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CaL—^Bartosh v. Banning, 59 Cal.Rptr. 382, 251 C.A.2d 
378. 

Fla.—Courtney v. American Oil Co., App., 220 So.2d 
675. 

Pa.—Hauser v. Baltimore & Ohio R- Co., 48 West. 285. 

One who negligently causes injury to 
another may also be liable for any 
medical malpractice occurring during 
the course of normal treatment of the 
injury.^^-^ 

Mo.—State ex rcl. Blond v. Stubbs, App., 485 
S.W.2d 152. 

21. Tex.—Thomas v. Magnolia Chemical Co. of Tex., 
Civ.App., 394 S.W.2d 50, err. ref. no rev. err. 
23. Tex.—Longer v. Physician’s General Hospital 
Inc., QvJVpp., 438 S.W.2d 408, affd., Sup., 455 
S.W.2d 703, 42 A.L.R.3d 722. 

27. Iowa—Cronk v. Iowa Power & Light Co., 138 
N.W.2d 843, 258 Iowa 603. 

§ 109. -Consequences That 

Should Have Been Fore¬ 
seen 
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30. U.S.—Parada v. U.S., C.A.Tex., 420 F.2d 493. 
Ga.— CJS. dted in Appling v. Jones, 154 S.E.2d 406, 

408, 115 Ga.App. 301. 

31. U.S.—Hardware Mut. Ins. Co. v. Lukken, C.A. 
Okl., 372 F.2d 8. 

Ariz.—Rager v. Superior Coach Sales and Service of 
Arizona, 526 P.2d 1056, 111 Ariz. 204. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 
Tex.—^Harms Marine Service, Inc. v. Swiere, Civ.App., 
411 S.W.2d 602, err. ref. no rev. err., cert den. 88 
S.Ct 227, 389 U.S. 899, 19 L.Ed.2d 223. 

Vt—Dodge V. McArthur, 223 A.2d 453, 126 Vt. 81— 
LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 
'Ws.— Butzow V. Wausau Memorial Hospital, 187 
N.W.2d 349, 51 Wk2d 281—Merz v. Old Republic 
Ins. Co., 191 N.W.2d 876, 53 Wis.2d 47. 

Useful in determining defendant’s duty 

Wash.—Wells v. City of Vancouver, 467 P.2d 292, 77 
WasL2d 800. 

In Pennsylvania 

(1) Pa.—Hoover v. Sackett, 292 A.2d 461, 221 Pa.Su- 
per.447. 
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32. U.S.—Hardware Mut. Ins. Co. v. Lukken, C.A- 
Okl., 372 F.2d 8—Leckbee v. Continental Airlines, 
Inc., C.A.Tex-, 410 F.2d 1191—Western HiUs 
Bowling Center, Inc. v. Hartford Fire Ins. Co., 
CA.Tex., 412 F.2d 563—John Long Trucking, 
Inc. v. Greear, CAOkl., 421 F.2d 125—Millers 
Mut Ins. Assn, of HI. v. Southern Ry, Corp., 
CA.N.C., 483 F.2d 1044. 

TyndaU v. U.S., D.C.N.C., 295 F.Supp. 448— 
Sills v. MassQr-Ferguson, Inc., D.C.Ind., 296 
F.Supp. 776—TyndaU v. U.S., D.C.N.C., 306 
F.Supp. 266, affd., CA., 430 F.2d 1180. 

Ariz.—^Wilson v. City of Tucson, 446 P.2d 504, 8 
Ariz.App. 398. 

Cal.—^Diamond Springs Lime Co. v. American River 
Constructors, 94 Cal.Rptr. 200, 16 C.A.3d 581. 
Colo.—Cosmopolitan Homes, Inc. v. Weller, 663 P.2d 
1041, overruling Hartwich v. Crotty, 131 Colo. 69, 
279 P.2d 413. 

Fla.—^Adair v. The Island Qub, App., 225 So.2d 541. 
Ind.—New York Cent. R. Co. v. Cavinder, App., 211 
N.E.2d 502—Elder v. Fisher, 217 N.E.2d 847, 247 
Ind. 598—Stauffer v. Ely, 270 N.E.2d 889, 149 
Ind.App. 93. 

Ky.—Ohio Cas, Ins. Co. v. Com., Dept, of Highways, 
479 S.W.2d 603. 

La.—Craig v. Burch, App., 228 So.2d 723, writ ref. 231 
So.2d 393, 255 La. 475. 


N.Y.—Stanton v. State, 285 N.Y.S.2d 964, 29 A.D.2d 
612, affd. 259 N.E2d 494, 26 N.Y.2d 990, 311 
N.Y.S.2d 28. 

Day v. Eckel, 293 N.Y.S.2d 242, 57 Misc.2d 
661—Jansen v. State, 301 N.Y.S.2d 811, 60 Misc.2d 
36. affd. 302 N.Y.S.2d 1016, two cases, 32 A.D.2d 
889. 

N.C.—AUen v. Sharp, 147 S.E.2d 564, 267 N.C 99— 
Williams V. Boulcricc, 149 S.E2d 590, 268 N.C 
62—Barefoot v. Joyner, 154 S.R2d 543, 270 N.C. 
388—Kanoy v. Hinshaw, 160 S.E2d 296, 273 N.C. 
418—Clarke v. Holman. 163 S.E.2d 783, 274 N.C. 
425. 

Kinley v. Honeycutt, 161 S.E.2d 760, 1 N.C. 
App. 441—Long v. Long, 190 S.E.2d 415, 16 N.C. 
App. 525. 

Ohio—Grange Mut Cas. Co. v. Fleming, 456 N.E.2d 
816, 8 Ohio App.3d 164, 8 O.B.R. 223. 

S.C.—Kennedy v. Carter, 153 S.E.2d 312, 249 S.C. 168. 
Tenn.—Ford Motor Co. v. Eads. 457 S.W.2d 28, 224 
Tenn. 473. 

Tex.—El Paso Drive-In Cafes, Inc. v. Wilson, Civ.App., 
467 S.W.2d 200—^Nickel v. Snider, Civ.App., 4M 
S.W.2d 940, err. ref. no rev. err. 

Wash.—Moore v. Mayfair Tavern, Inc., 451 P.2d 669, 
75 Wash.2d 401. 

Hunt V. King County, 481 P.2d 593, 4 Wash. 
App. 14. 

W.Va.—Griffith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678. 


page 1166 

33. U.S.—Hardware Mut Ins. Co. v. Lukken, C.A. 
Okl., 372 F.2d 8. 

Key Sales Co. v. South Carolina Elec. & Gas 
Co., D.C.S.C., 290 F.Supp. 8, affd., C.A., 422 F.2d 
389—Sills v. Massey-Ferguson, Inc., D.C.Ind., 296 
F.Supp. 776—Swanner v. U.S., D.C.Ala., 309 
F.Supp. 1183. 

Cal.—Schwartz v. Helms Bakery Limited, 60 Cal.Rptr. 

510, 430 P.2d 68. 67 C.2d 232. 

Fla.—Langevin v. Gray Drug Stores, Inc., of Miami, 
App., 216 So.2d 70. 

Ga.—Porch v. Wright, App., 156 S.E.2d 532, 116 Ga. 
App. 138. 

HI—DriscoU V. C. Rasmussen Corp., 219 N,E2d 483, 
35 m.2d 74—Donehue v. Duvall, 243 N.E.2d 222, 
41 ni.2d 377. 

Laukkanen v. Jewel Tea Co., 222 N.E2d 584, 78 
Ill.App.2d 153—^Beccue v. Rockford Park Dist., 
236 N.E2d 105, 94 ni.App.2d 179—Colon v. Mar- 
zee, 253 N.E2d 669, 115 ni.App.2d 410—Oklcshen 
V. Rune & Sons, Inc., 254 N,E2d 554, 117 Ill. 
App.2d 244. 

La.—Larkin v. U.S. Fidelity & Guaranty Co., App., 258 
So.2d 132. 

Mass.—Beaver v. Costin, 227 N.E.2d 344, 352 Mass. 
624. 

Miss.—Griffin v, Harkey, 215 So.2d 866. 

Nev.—^Thomas v. Bokelman, 462 P.2d 1020, 86 Nev. 10. 
N.Y.—^Hoggard v. Ous Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

N.C.—Nance v. Parks, 146 S.E2d 24, 266 N.C. 206, 15 
A.L.R.3d 1377—^Ashe v. Acme Builders, Inc., 148 
S.E2d 244, 267 N.C. 384—Kanoy v. Hinshaw, 160 
S.E2d 296, 273 N.C. 418. 

Kinley v. Honeycutt, 161 S.E.2d 760, 1 N.C. 
App. 441—Grimes v, Gibert, 170 S.E.2d 65, 6 
N.C,App. 304. 

Ohio—Grange Mut. Cas. Co. v, Fleming, 456 N.E.2d 
816, 8 Ohio App.3d 164, 8 O.B.R. 223. 

Tenn.—Lennon Co. v. Ridge, 412 S.W,2d 638, 219 
Tenn. 623. 

Tex.—McQary v. Jones, 404 S.W.2d 314. 

Turner v. Claik, Civ.App., 412 S.W.2d 707, err. 
ref. no rev. err.—^Mooring v. Fram Corp., Civ. 
App., 420 S.W.2d 462—Hamilton v. Fant, Gv. 
App., 422 S.W.2d 495—Harle v. Krchnak, Gv. 
App., 422 S.W.2d 810, err. ref. no rev. err—Wil¬ 
liams V. HUl, Civ.App., 496 S.W.2d 748, err. ref. no 
rev. err. 
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Va.—TuUock v. Hoops, 145 S.£.2d 152, 206 Va. 665— 
Saunders v. BuUuck, 159 S.£.2d 820, 208 Va. 551. 

Other statements of rule 

(1) Neb.—Lock v. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 A.L.R.3d 1313. 

(2) Ind.—New York Cent. R. Co. v. Cavinder, 211 
N.E2d 502, 141 Ind.App. 42. 

(5) Tex.— Robertson v. Rig-A-Lite Co., Civ.App., 
394 S.W,2d 838. 
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34. U.S.—Duncan v. U.S., D.CNeb., 328 F.Supp. 
521. 

Fla.—Tuz V. Burmeister, App., 254 So.2d 569. 

Ga.—Armburst v. Cox Broadcasting Corp., 160 S.E2d 
609, 117 GaApp. 381—Wittke v. Home’s Enter¬ 
prises, Inc., 162 S.E2d 898, 118 Ga.App. 211. 
Ill.—Reeves v. Gty of Springfield, 284 N.E2d 373, 5 
m.App.3d 880. 

Iowa—Nizzi v. Laverty Sprayers, Inc., 143 N.W.2d 312, 
259 Iowa 112. 

N.Y.—Nussbaum v. Lacopo, 265 N.E.2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

S.C.-5tone v. Bethea, 161 S.E2d 171, 251 S.C. 157. 
Tenn.—Ray Carter, Inc. v. Edwards, 436 S.W.2d 864, 
222 Tenn. 465. 

Tex.—Robertson v. Southwestern Bell Tel. Co., Civ. 
App., 403 S.W.2d 459. 

Unpredictable or unexpectable events 
La.—Bennett v. Sears, Roebuck & Co., App., 183 So.2d 
757. 

Unosual and improbable results need not be anticipa¬ 
ted insofar as licensees are concerned. 

Miss.—Langford v. Mercuric, 183 So.2d 150, 254 Miss. 
788. 

Prior and remote causes held no basis for action 
Tex.—Board of Trustees, Tarrant County Jr. College v. 
National Indem. Co., Gv.App., 484 S.W.2d 399, 
err. ref. no rev. err. 
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36, N.M.—Tapia v. Panhandle Steel Erectors Co., 428 
P.2d 625, 78 N.M. 86. 

Tex.—Carter v. Harrison, Civ.App., 447 S.W.2d 704, 
err. ref. no rev. err.—Cody v. Mahone, Civ.App., 
497 S.W.2d 382, err. ref. no rev. err. 

Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 44 
A.L.R.3d 854. 
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37. Ga.—Pegg v. Knight’s, Inc., 145 S.E.2d 632, 112 
Ga.App. 437. 

Mo.—Foley v. Hudson, 432 S.W.2d 205. 

44. U.S.—Gty of Green Cove Springs v. Donaldson, 
C.A.Fla., 348 F.2d 197. 

Ky.—Spaulding v. Tucker, 415 S.W.2d 586. 

N.C.—Redding v. F. W. Woolworth Co., 176 S.E.2d 
383, 9 N.C.App. 406, app. after remand 187 S.E2d 
445, 14 N.C.App. 12. 

Held within limits of foreseeability 

(3) Other matters. 

N.Y.—Buckingham v. Donarry Realty Corp., 268 N.Y. 
S.2d 775, 25 A.D.2d 722. 
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47. Kan.—Elliott v. Chicago, R.I. & P.R. Co., 454 
P.2d 124, 203 Kan. 273. 

49. Fla.—Roman Spa, Inc. v. Lubell, App., 334 So.2d 
298, remd. Sup., 362 So.2d 922, on remand, App., 
364 So.2d 115. 

Iowa—CJ.S. cited in Freese v. Lemmon, 267 S.W.2d 
680, 687. 

50. Failure to wiun 

Mo.—Rinker v. Ford Motor Co., App., 567 S.W.2d 655. 
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53. U.S.—Millers Mut. Ins. Assn, of Ill. v. Southern 
Ry. Corp., C.A.N.C., 483 E2d 1044. 

Finley v. U.S., D.C.Ohio, 314 F.Supp. 905. 
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Ariz.—Smith v. Goodman, 430 P.2d 922, 6 Ariz.App. 
168—Paul V. Holcomb, 442 P.2d 559, 8 ArizApp. 
22 . 

m—Admiral Oasis Hotel Corp, v. Home Gas Indus¬ 
tries, Inc., 216 N.E2d 282, 68 IlI.App.2d 297— 
Bangert v. Nolan, 265 N.E2d 199, 130 Ill.App.2d 
860. 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W.2d 
843, 258 Iowa 603. 

Minn.—Schulz v. Feigal, 142 N.W.2d 84, 273 Minn. 
470, 23 A.L.R.3d 1324. 

N.C—Johnson v. Lamb, 161 S.E2d 131, 273 N.C. 701. 
Grimes V. Gibert, 170 S.E.2d 65, 6 N.C.App. 
304. 

Old—Landrum v. Standard Oil Co., 499 P.2d 411. 
Tex.—El Paso Drive-In Cafes, Inc. v. Wilson, Civ.App., 
467 S.W.2d 200. 

Va.—Maroulis v. Elliott, 151 S.E.2d 339, 207 Va. 503. 
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54. Mass.—Carey v. New Yorker of Worcester, Inc., 
245 N.E2d 420, 355 Mass. 450—M rT jiiigtiim v. 
Bernstein, 249 N.E2d 17, 356 Mass. 219. 

page 1176 

55. U.S.—^Watz V. Zapata Off-Shore Co., C.A.Tex., 
431 F.2d 100, app. after remand 500 F.2d 628. 

Pedestrian 

Ky.—Glasgow Realty Co. v. Metcalfe, 482 S.W.2d 750. 

56. U.S.—^Lackbee v. Continental Airlines, Inc., CA. 
Tex., 410 F.2d 1191. 

IlL—Del Raso v. Elgin, J. & E Ry. Co., 228 N.E2d 
470,84 IILApp.2d 344, 30 AL.R3d 708, cert. den. 
88 S.CL 1036, 390 U.S. 948, 19 L.Ed.2d 1138. 
Miss.—Hoftinan v. Planters Gin Co., Inc., 358 So.2d 
1008. 

Tex.—McClellan v. Lee, av.App., 426 S.W.2d 635— 
Burgamy v. Lawrence, Gv.App., 480 S.W.2d 38, 

57. U.S.—Spaulding v. U.S., C.A.CaI., 455 F.2d 222 
—^U.S. for Use and Benefit of Contractors Equip¬ 
ment Co. V. Trinity Universal Ins. Co., CATex., 
457 F.2d 950. 

Fla.—^Broome v. Budget Rent-A-Car of Jax, Inc., App., 
182 So.2d 26. 

IlL—Fugate v. Sears, Rod)uck & Co.; 299 N.E2d 108, 
12 IlLApp.3d 656. 

La.—^Rossiter v. Aetna Cas. & Sur. Co., App., 255 
So.2d 103, 

Mo,—^Reckert v. Roco Petroleum Corp., 411 S.W,2d 
199. 

Miss.—^Nobles v. Unruh, 198 So.2d 245. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Mi8c,2d 704, affd. 285 N.Y.S.2d 262, 28 AD.2d 
1207. 

N.C—Ratliff v. Duke Power Co., 151 S.E2d 641, 268 
N.C 605, 21 AER.3d 360—Sutton v. Duke, 176 
S.E2d 161, 277 N.C 94. 

S.C.—Childers v. Gas Lines, Inc., 149 S.E2d 761, 248 
S.C 316-Stone v. Bethea, 161 S.E.2d 171, 251 
S.C 157. 

Va.—Smith v. Prater, 146 S.E.2d 179, 206 Va. 693. 
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58. Tex.—Geo. D. Barnard Co. v. Lane, Civ,App., 
392 S.W.2d 769. 
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59. U.S.—Western Hills Bowling Center, Inc. v. Hart¬ 
ford Fire Ins. Co., CATex., 412 F.2d 563. 

N.C—Sutton V. Duke, 176 S.E2d 161, 277 N.C 94. 

63. Natural aequence 

Pa.—Hoover v. Sackett, 292 A.2d 461, 221 Pa-Super. 
447. 

§ 110. Concurrent Causes 
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65. U.S.—Robak v. U. S., CADI., 658 F.2d 471. 
Motors Ins. Corp. v. Aviation Specialties, Inc., 
D.CMich., 304 F.Supp. 973. 


Ala.—Alabama Power Co. v. Taylor, 306 So.2d 236, 
293 Ala. 484, 91 A.ER.3d 595. 

Ariz.—McDoweU v. Davis, 448 P.2d 869, 104 Ariz. 69. 
Moore v. Maricopa County, 466 P.2d 56, 11 
Ari 2 .App. 505. 

Cal.—Flournoy v. State, 80 CaLRptr. 485, 275 C.A.2d 
806. 

Colo.—Reaves v, Horton, 518 P.2d 1380, 33 Colo.App. 
186, affd. in part, revd. in part on oth. grds. 526 
P.2d 304, 186 Colo. 149—Barker v. Colorado Re¬ 
gion-Sports Car Club of America, Inc., 532 P.2d 
372, 35 Colo.App. 73. 

Conn.—Cobum v. Lenox Homes, Inc., 441 A.2d 620, 
186 Conn. 370. 

Del—^weetman v. Strescon Industries. Inc., Super., 389 
A2d 1319—Guy v. State, Super., 438 A2d 1250. 
D.C.—Ballaid v. Polly, D.C, 387 F.Supp. 895. 

Ga.—Nesmith v. Starr, 155 S.E.2d 24, 115 Ga.App. 
472. 

Idaho—Formont v. Kircher, 420 P.2d 661, 91 Idaho 
290. 

Duewel v. Lahman, 430 N.E.2d 662, 58 DlDec. 
630, 103 Ill.App.3d 220. 

IlL—Gilmore v. Toledo, P. & W.IL Co., 224 N.E2d 
228, 36 I11.2d 510. 

Young V. Gateway Transp. Co., Inc., 326 N.E.2d 
222, 26 ni.App.3d 864. 

Ind.—Long v. Johnson, 381 N.E2d 93, 177 Ind.App. 
663. 

Iowa—Sayre v. Andrews, 146 N.W.2d 336, 259 Iowa 
930—Davidson v. Cooney, 147 N.W.2d 819, 259 
Iowa 1278—Giarratano v. Weitz Co., 147 N.W.2d 
824, 259 Iowa 1292—CJ,S. cited in Henneman v. 
McCalla, 148 N.W.2d 447, 453, 260 Iowa 60— 
Naxera v. Wathan, 159 N.W.2d 513—^Adams v. 
Deur, 173 N.W.2d 100—Andrews v. Struble, 178 
N.W.2d 391—DcYarman v. State, 226 N.W.2d 26. 
Ky.—Propane Transport Co. v. Edelcn, 400 S.W.2d 
697. 

La.—CJ,S. quoted in Miller Car Washes, Inc. v. 
Crowe, 245 So.2d 485, 496, writ ref. 247 So.2d 862, 
258 La. 762. 

Cashio v. Moody, App., 190 So.2d 517. 

Md.—Kams v. Liquid Carbonic Corp., 338 A.2d 251, 
275 Md. 1. 

Mich.—CaldweU v. Fox, 231 N.W.2d 46, 394 Mich. 
401, 

Hall V. State Michigan Dept of Highways and 
Transp., 311 N.W.2d 813, 109 Mich.App. 592. 
Mont—CJ,S. blade letter summary quoted in Fletcher 
V. aty of Helena, 517 P.2d 365, 369, 163 Mont. 
337. 

NJ.—Scott V. Salem County Memorial Hospital, 280 
A2d 843, 116 NJ.Super. 29. 

N.Y.—Finn’s Estate v. Gty of New York, 350 N.Y.S.2d 
552, 76 Misc.2d 388. 

N.C—Wise V. rmcent, 144 S.E2d 877, 265 N.C. 647. 
Grimes v. Gibert, 170 S.E.2d 65, 6 N.C.App. 
304. 

Ohio—Taylor v. Webster, 231 N.E.2d 870, 120 Ohio 
St.2d 53, 

Thomas v. Goodies Ice Cream Co., 233 N.E2d 
876, 13 Ohio App.2d 67—^Fannin v. Cubric, 255 
N.E2d 270, 21 Ohio App.2d 99. 

Or—Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 
Pa.—BousheU v. J. H. Beers, Inc., 258 A.2d 682, 215 
Pa.Super. 439. 

Tex.—Clark v. Waggoner, 452 S.W.2d 437. Rourke v. 
Garza. GvApp., 511 S,W.2d 331, affd.. Sup., 530 
S.W.2d 794. 

Vt—Choiniere v. Suhkowski, 229 A2d 305, 126 Vt 
274. 

Wash.—State v, Jacobsen, 442 P.2d 629,74 Wash.2d 36. 
Wis.—Blashaski v. Classified Risk Ins. Corp., 179 
N.W.2d 924, 48 Wis.2d 169. 

Substantial fhetor 

(1) Wis.—Sampson v. Laskin, 224 N.W.2d 594, 66 
Wis.2d 318—Clark v. Leisure Vehicles. Inc., 292 
N.W.2d 630, 96 Wis.2d 607. 

(5) Other matters. 

Ariz.—^Zdman v. Stauder, 466 P.2d 766, 11 Ariz.App. 
547, rch. den. 468 P.2d 943, 12 Ariz.App. 178. 
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Conn.—^Miranti v. Brookside Shopping Center, Inc., 266 
A.2d 370, 159 Conn. 24. 

Mass.—^Delicata v. Bourlesses, 404 N.E.2d 667, 9 Mass. 
App. 713. 

Or.—McEwen v. Ortho Pharmaceutical Corp., 528 P.2d 
522, 270 Or. 375. 

Pa.—Porter v. General Sales Co., 13 Chest. 404. 

Wis.—Merco Distributing Corp. v. Commercial Police 
Alann Co., Inc., 267 N.W.2d 652, 84 Wis.2d 455. 
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66* U.S.—Chicago, B. & Q.R. Co. v. Beninger, C.A 
Neb., 373 F.2d 854. 

Cal.—Cantor v. Anderson, 178 Cal.Rptr. 540, 126 
C.A3d 124. 

Ga.—^North DeKalb Little League^ Inc. v. Holland, 168 
S.E2d 169, 119 Ga.App. 439. 

m.—Naslund v. Watts, 224 N.E2d 474, 80 m.App.2d 
464. 

Iowa—Andrews v. Stmble, 178 N.W,2d 391—^Hande- 
land V. Brown, 216 N.W.2d 574. 

Kan,—Gardner v. Pereboom, 416 P.2d 67, 197 Kan. 
188. 

N.H.—Reid v. Spadone Mach. Co„ 404 A2d 1094, 119 
N.H. 457. 

N.M.—Martinez v. Teague, App., 631 P.2d 1314, 96 
N.M. 446. 

Pa.—Jones v. Montefiore Hospital, 431 A2d 920, 494 
Pa. 410. 

Tex.—Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref. no rev. err., Sup., 393 
S.W.2d 821—Taylor v. Southwestern BeU Td. Co., 
av.App., 483 S.W.2d 330. 
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66,5. U.S.—Hysdl V. Iowa Public Service Co., C.A 
Iowa, 534 F.2d 775, app. after remand, 559 F,2d 
468. 

Cal.—Lysick v. Walcom, 65 Cal.Rptr. 406, 258 CA2d 
136, 28 AL.R.3d 368. 

Fla.—SardeU v, Malanio, 202 So.2d 746, conf. to, app., 
202 So.2d 872; 

Iowa—^Burr v. Apex Concrete Co., 242 N.W.2d 272. 

Md.—Hilld)recht v. Stein, 225 A.2d 44, 245 Md. 93. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 AER.3d 911, err. ref. 
no rev. err. 

Wis.—Hart v. State, 249 N,W.2d 810, 75 Wi8.2d 371. 

68. U.S.—^Basko v. Sterling Drug, Inc., C-AConn., 
416 F.2d 417. 

Cal.—Southern California Edison Co. v. Hamischf(^er 
Corp., 175 Cal.Rptr. 67, 120 C.A3d 842. 

D.C.—Hill v. McDonald, App., 442 A.2d 133. 

State of Md. for Use of Meyer v. U.S., D.C., 257 
F.Supp. 768. 

Ga.—^Eubanks v. Business Equipment Center of Atlan¬ 
ta, Inc., 288 S.E2d 273, 161 Ga.App. 202. 

Idaho—Lmdhartsen v. Myler, 420 P.2d 259, 91 Idaho 
269. 

Iowa—Adams v. Deur, 173 N.W.2d 100—Schnd>ly v. 
Baker, 217 N.W.2d 708, app. after remand 221 
N.W.2d 739. 

N.C.—McEachem v. Miller, 151 S.E.2d 209, 268 N.C. 
591. 

Ohio—Clauss v. Fields, App., 278 N.E2d 677, 29 Ohio 
App.2d 93. 
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68.10. Colo.—Bradfield v. Ringsby Truck Lines, Inc., 
App., 546 P.2d 500, 37 ColoApp. 123, affd. in 
part, revd. in part on oth. grds., 363 P.2d 939, 193 
Colo. 151. 
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Cooke V. Mortensen, 624 P.2d 675, and Kimiko 
Toma V. Utah Power & Light Co., 12 Utah 2d 278, 
365 P.2d 788.) 
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17. U.S.—North River Ins. Co. v. Davis, D.C.Va., 
274 F.Supp. 146, affd., C.A„ 392 F.2d 571. 

Cal.—Flournoy v. State, 80 Cal.Rptr. 485, 275 C.A.2d 
806. 

Fla.—Sardell v. Malanio, 202 So.2d 746, conf to, app., 
202 So.2d 872. 

Ill.—Sundin v. Hughes, 246 N.E.2d 100, 107 Ill.App.2d 
195, 

Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 

La.—Pierre v. Allstate Ins. Co., 242 So.2d 821, 257 La. 
471. 

Mich.—Bunda v. Hardwick, 138 N.W.2d 305, 376 
Mich. 640. 

Mo.—State ex reL Smith v. Weinstein, App., 398 
S.W.2d 41. 

Neb.—Beranek v. Petracek, 169 N.W.2d 275, 184 Neb. 
516—Lock V. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 A.L.R.3d 1313. 

N.J.—Lamendola v. Mizell, 280 A.2d 241, 115 NJ.Su- 
per. 514. 

Pa.—Bleman v. Gold, 246 A.2d 376, 431 Pa. 348. 

18. U.S.—Williams v. U.S., C.A.Ga., 352 F.2d 477, 
app. after remand 379 F.2d 719, app. after remand 
405 F.2d 234. 

North River Ins. Co. v. Davis, D.C.Va., 274 
F.Supp. 146, affd., C.A.. 392 F.2d 571—In re Ira 
Haupt & Co., D.C.N.Y., 304 F.Supp. 917—TyndaU 
v. U.S., D.CN.C., 306 F.Supp. 266, affd., C.A., 430 
F.2d 1180. 

Ariz.—State v. Watson, 436 P.2d 175, 7 Ariz.App. 81. 
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Cal-—Thomas v. General Motors Corp., 91 CaLRptr. 
301, 13 C.A.3d 81. 

HL—Green v. Welts, 265 N.E2d 188, 130 IllApp.2d 
600—Davis V. Marathon Ofl Co., 330 N.E2d 312, 
28 niApp.Sd 526, revd. oa oth. grds. 356 N.E2d 
93, 1 nLDec. 93, 64 m.2d 380. 

Ind—New York Cent R. Co. v. Cavinder, 211 N.E2d 
502, 141 IndJVpp. 42. 

Kan.-Secrist v. Turiey, 412 P.2d 976, 196 Kan. 572. 
La.—^Miller Car Washes, Inc. v. Crowe, App., 245 So.2d 
485, writ ref. 247 So.2d 862, 258 La. 762, 

Mich.—Raatikka v. Olin Mathieson Chemical Corp., 
155 N.W.2d 205, 8 MicLApp. 638. 

Miss.—Canton Broiler Farms, Inc. v. Warren, 214 
So.2d 671. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

N.C.—Nance v. Parks, 146 S.E2d 24. 266 N.C. 206, 15 
A.ER.3d 1377- 

Ohio—Taylor v. Webster, 231 N.E2d 870, 12 Ohio 
St2d 53. 

OkL—Champlin Oil & Refining Co. v. Roever, 477 P.2d 
662. 

Pa.--Blcman v. Gold, 246 A-2d 376, 431 Pa. 348. 
Shoop V. Herr’s Motor Express, 13 Chest 414. 

R. I.—Aldcroft V. Fidelity & Cas, Co. of New York, 259 

A.2d 408, 106 R.I. 311. 

Tex.—Teer v. J. Weingarten, Inc., Civ.App., 426 S.W.2d 
610, err. ref. no rev. err. 

Foreseeability of the resultant iiijury is the test, 
etc. 

US.—TyndaU v. U.S., D.C.N.C., 295 F.Supp. 448— 
Sills V. Massey-Ferguson, Inc., D.CInd., 296 
F.Supp. 776. 

Particiilar injury not necessarily foreseeable 
N.M.—Harless v. Ewing, App., 452 P.2d 483, 80 N.M. 
149, app. after remand 469 P.2d 520, 81 N.M. 541. 
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18J5. Mich-—Wamscr v. N. J. Westra & Sons, Inc., 
155 N.W.2d 871, 9 Mich.App. 89. 

18.10. US.—Deeds v. U.S.. D.C.Mont., 306 F.Supp. 
348. 

Va-—Maroulis v. Elliott, 151 S.E2d 339, 207 Va. 503. 
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20. Ky.-Mackey v. Allen, 396 S.W.2d 55. 

§ 111(2). -Requisites in General 

21, Iowa—Cronk v. Iowa Power & Light Co., 138 
N.W2d 843, 258 Iowa 603—Sayre v, Andrews, 
146 N.W.2d 336, 259 Iowa 930. 

Pa.—Papa v. Pittsburgh Pcnn-Ccntcr Corp., 218 A.2d 
783, 421 Pa. 228. 

Wis.—^Diencr v. Heritage Mut Ins. Co., 155 N.W.2d 
37, 37 Wis.2d 411. 

Wyo.—Fagan v. Summers, 498 P.2d 1227. 

Prdindnary requisite findings 
CaL—Ewart v. Southern California Gas Co., 46 Cal. 
Rptr. 631, 237 CJL2d 163. 

24. Ala.-O’Neal v. Flowers, Qv., 256 So.2d 900, 47 
Ala-App. 474. 

Ariz.—^Worthington v. Funk, 442 P.2d 153, 7 ArizApp. 
595. 

Ma—Price v. Sddler, 408 S.W.2d 815. 

24.5. Ariz.—Collins v. Maricopa County, 488 P.2d 
991, 15 Ariz.App. 354. 

Ky.—Com., Dept of Highways v. Graham, 410 S.Wl2d 
619—^niinois Cent, R.R. v. Vincent, 412 S.W.2d 
874—Donegan v. Denney, 457 S-W.2d 953. 

S. C—Mickle V. Blackmon. 166 S.E2d 173, 252 S.C 

202, 42 AER.3d 525, app. after remand 177 
S.E.2d 548, 255 S.C. 136. 

Wis.—Bentzler v. Braun, 149 N.W.2d 626, 34 Wis.2d 
362—^Diener v. Heritage Mut Ins. Co., 155 
N.W.2d 37, 37 Wis.2d 411—Holifield v. Setco In¬ 
dustries, Inc., 168 N.W.2d 177, 42 Wis.2d 750. 

25. Conn.—Granata v. Schaefer’s Bake Shop, Inc., 
232 AJd 513, 4 Conn-Cir. 382. 


Ind-—Elder v. Fisher, 217 N.E2d 847, 247 Ind. 598. 
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26. Ariz.—E L Jones Const. Co. v. Noland, 466 P.2d 
740, 105 Ariz. 446. 

Hensley v. A. J. Bayless Stores, Inc., 429 P.2d 1, 
5 Ariz.App. 550. 

IIL—Donehue v. Duvall, 243 N.E2d 222, 41 ll].2d 377. 
Ky.—Seelbach, Inc. v. Cadick, 405 S.W.2d 745—Done¬ 
gan V. Denney, 457 S.W.2d 953. 

Mich.—^Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.EE3d 778. 

Miss.—Hoke v. W. L. Holcomb & Associates, Inc., 186 
So.2d 474. 

Mo.—Horton v. Swift & Co., 415 S.W.2d 801. 

Ncv.—Tho mas v. Bokelman, 462 P.2d 1020, 86 Nev. 10. 
N.M.—Kelly v. Montoya, App., 470 P.2d 563, 81 N.M. 
591. 

N.D,—CJjS. quoted at length in Wolff v. Li^t, 156 
N.W.2d 175, 180, app. after remand 169 N.W.2d 
93. 

Ohio—Grange Mut Cas, Co. v. Fleming, 456 N,E2d 
816, 8 Ohio App.3d 164, 8 O.B.R, 223. 

Tenn.—Steagall v. Dot Mfg. Corp., 446 S.W,2d 515, 223 
Term. 428. 

Tex.—Couch v. Babb, Civ App., 423 S.W.2d 464, err. 
ref. no rev. err.—Teer v. J. Weingarten, Inc., Qv. 
App., 426 S.W.2d 610, err. ref. no rev. err. 

Similar statements 

(5) Ariz,—^Zelman v. Stauder, 466 P.2d 766, 11 Ariz. 
App. 547, reh. den. 468 P.2d 943, 12 Ariz.App. 178. 
Cal.—Klopfenstein v. Rentmaster Trailer Cro., 76 Cal. 

Rptr. 126, 270 C.A.2d 811. 

Fla.—Miller v. Sconyers, App., 189 So.2d 371. 

N.M.—Harless v. Ewing. App., 452 P.2d 483. 80 N.M. 
149, app. after remand 469 P.2d 520, 81 N.M. 541. 
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27. US.—^Bommann v. Great Southwest General 
Hospital, Inc., C.A.Tex., 453 F.2d 616. 

Key Sales Co. v. South Carolina Elec. & CJas 
Co., D.C.S.C., 290 RSupp. 8, affd., C.A, 422 F.2d 
389. 

Ind.—New York Cent R- Co. v. Cavinder, 211 N.E2d 
502, 141 IndApp. 42. 

Minn.-Schulz v. Fcigal, 142 N.W.2d 84, 273 Minn. 
470. 23 A.L.R.3d 1324. 

Mo.—Gathright v. Pend^;raft, 433 S.W.2d 299. 

Tex.—^Boddy v. Canteau, Civ.App., 441 S.W.2d 906, 
err. ref. no rev, err. 

Va.—Maroulis v. EUiott, 151 S.E2d 339, 207 Va. 503. 
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28.5. Ohio—Grange Mut Cas. Co. v. Fleming, 456 
N.E2d 816, 8 Ohio App.3d 164, 8 O.B.R. 223. 

Va-—Saunders v. BuUuck, 159 S.E2d 820, 208 Va. 551. 

29.5. N.C.—Presnell v. Payne, 157 S.E2d 601, 272 
N.C. 11. 

30. Cal.—Ewart v. Southern California Gas d^,, 46 
Cal.Rptr. 631, 237 CA2d 163. 

Ky.—Com., Dept, of Highways v. Graham, 410 S.W.2d 
619. 

Miss.—Robison v. McDowell, 247 So.2d 686. 

Not superseding cause 

US.—Deeds v, U.S., D.CMont, 306 F.Supp. 348. 

31. U.S.—Metropolitan Paving Co. v. Puckett, C.A 
Okl., 389 F.2d I—^Leistra v. Bucyrus-Erie Co., 
C.A.Neb., 443 F.2d 157. 

Other definitions and statements 

(4) Additional definitions and statements. 

US.—State of W. Va, ex rcL Poulos v. Fidelity & Cas. 

Co. of New York, D.CW.Va., 263 F.Supp. 88. 
Ariz.—City of Phoenix v. Schroedcr, 405 P.2d 301, 1 
Ariz.App. 510. 
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32. Iowa—Leaders v. Drehcr, 169 N.WJd 570. 
Kan-—George v. Breuing, 477 P.2d 983, 206 Kan. 221. 
Wis.—Ruff v. Burger, 145 N.W.2d 73. 
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33. U.S.—^Jimison v. US., D.CMont, 267 F.Supp. 

674, affd, CA, 427 F.2d 1133. 

Mo.—CJ.S. quoted in Price v. Seidler, 408 S.W.2d 815, 
820. 

35. US.—Walton v. Eckhart, C.A.Iowa, 354 R2d 35. 
Ariz.—City of Phoenix v. Schroeder, 405 P.2d 301, 1 
Ariz.App. 510. 
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39.5. S.C.—Stone v. Bethea, 161 S.E2d 171, 251 S.C. 
157. 

40. U.S.—Deeds v, US., D.CMont, 306 RSupp. 348. 

41. U.S.—Eastman Kodak Co. v. Martin. CATex-, 
362 F.2d 684. 

43. Cal.—Premo v. Grigg, 46 Cal.Rptr. 683, 237 
CA2d 192. 
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44. CaL—Premo v. Grigg, 46 Cal.Rptr. 683, 237 
CA2d 192. 

Mont—^McAlpine v. Dahl, 585 P.2d 1307, 179 Mont 
23. 

Neb.—C.J.S. quoted in Lock v. Packard Flying Service, 
Inc., 173 N.W.2d 516, 519, 185 Nev, 71, 41 AL. 
R.3d 1313. 

Pa.—^Whitner v. Von Hintz, 263 A.2d 889, 437 Pa. 448. 

Since tiie publication of the bound volume, the cases 
of McMurdic v. Underwood, 346 P.2d 711, 9 Utah 2d 
400 and Hillyard v. Utah By-Products Co., 263 P.2d 
287, 1 Utah 2d 143 have been overruled, the court 
holding that whether the negligence of an actor who 
observes, or negligently fails to observe, a dangerous 
condition supersedes the negligence of the prior actor is 
a question for the jury. 

Utah—^Harris v. Utah Transit Authority, 671 P.2d 217, 
also overruling Valesquez v. Greyhound lines, Ina, 
366 P.2d 989, 12 Utah 2d 379, Anderson v. Parson 
Red-E-Mix Paving Co., 467 P.2d 95, 24 Utah 2d 
128. 

45. U.S.—North River Co. v. Davis, D.C.Va., 274 
F.Supp. 146, affd, CA., 392 F.2d 571. 

Mo.—Christie v. Weber, App., 661 S.W,2d 840. 

Neb.—CJ,S. quoted in Lock v. Packard Flying Service 
Inc., 173 N.W.2d 516, 519, 185 Neb. 71, 41 AL. 

R. 3d 1313. 
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49. Failure to perform duty 

(2) Other matters. 

Cal.—^Ewart v. Southern California Gas Co., 46 CaL 
Rptr. 631, 237 CA2d 163. 

52. Mo.—CJJS. dted in Chambers v. Bunker, App., 
598 S.W.2d 204, 207. 

Absence of defendant’s responsibility 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W,2d 
843, 258 Iowa 603. 
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54. Tenn.—Nash v. Love, 440 S.W.2d 593, 59 Tenn. 
App. 273. 

§ 111(3), -Time 
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66, N.C.—Slade v. New Hanover County Bd. of Ed., 
178 S.E.2d 316, 10 N.CApp. 287, cert. den. 179 

S. E.2d 453, 278 N.C 104. 

Wis.—^Diener v. Heritage Mut. Ins. Co., 155 N.W.2d 
37, 37 Wi8.2d 411. 

§ 111(4), —- Condition or Occa¬ 
sion Making litjury Pos¬ 
sible 

Cal.—C.JJS. blade letter suaunary quoted In Schrunsber 
v. Bryson, 130 CaLRptr. 125, 128, 58 C.A3d 660. 
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68, U.S.—Peck v. Ford Motor Co., CA.Ind., 603 
R2d 1240. 

Ill.—Fultz V. Myers. 282 N.E.2d 488, 5 nLApp.3d 230. 
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Old.—^Porter V. Norton-Stuart Pondac-Cadillac of 
Enid, 405 P.2d 109—^Transport Indem. Co. v. Page, 
406 P.2d 980—NorviUe v. Cribbs, 422 P.2d 436. 

S.C.—Stone v. Bethea, 161 S.E.2d 171, 251 S.C. 157. 

Wyo.—CJ.S. cited in Fagan v. Summers, 498 P.2d 
1227, 1230—CJ,S, quoted at length in Kopriva v. 
Union Pac. R. Co., 592 P.2d 711, 713. 

Consumption, not sale, of liquor as proximate 
cause of intoxication 

Conn.— Nolan v. MorclU, 226 A.2d 383, 154 Conn. 432, 
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69. Tex.—Robertson v. Southwestern Bell Tel. Co., 
Civ.App., 403 S.W.2d 459. 

70. Cal.—^Premo v. Grigg, 46 Cal.Rptr. 683, 237 
CA.2d 192. 
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71.5. Ky.—Seelbach, Inc. v. Cadick, 405 S.W.2d 745. 

Vt—Dodge V. McArthur, 223 A.2d 453, 126 Vt. 81. 

72. Ga.—Colonial Stores, Inc. v, Donovan, 154 S.E.2d 
659, 115 Ga.App. 330. 

Mich.—^Raatikka v. Olin Mathieson Chemical Corp., 
155 N.W.2d 205, 8 Mich.App. 638. 

§ 111(5). -Causes Set in Motion 

by Primary Cause 

73. Ga.—^Hodge v. Dixon, 167 S.E.2d 377, 119 Ga. 
App. 397. 

77. U.S.—2^ora v. Hamischfeger Corp., CA.Ind., 
404 F.2d 172. 

Iowa—CJJS. cited in Henneman v. McCalla, 148 
N.W.2d 447, 452, 260 Iowa 60. 

Neb.—Beranek v. Petracek, 169 N.W.2d 275, 184 Neb. 
516. 

N.Y.—CJjS. cited in Bell v. New York City Health & 
Hospitals Corp., 456 N.Y.S.2d 787, 797, 90 A.D.2d 
270. 

Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

Ohio—Grange Mut. Cas. Co. v. Fleming, 456 N.E.2d 
816, 8 Ohio App.3d 164, 8 O.B.R. 223. 

Slayton v. Tri-County Mortg. Inv., Inc., 218 
N.E.2d 643, 7 Ohio Misc. 13, 

Pa.—Ostrowski v. Crawford Door Sales Co. of Scran¬ 
ton, Pa., 217 A.2d 758, 207 Pa.Super. 424. 

S.C.—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C 316. 

Tex.—^Berlanga v. Elizondo, Civ.App., 463 S.W.2d 757, 
err. ref. no rev. err. 
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78. U.S.—Gunn v. International Harvester Co., C.A. 
Tenn., 366 F.2d 349. 

Ala.—CJ,S. quoted in Hilbum v. Shirley, 437 So.2d 
1252, 1254. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E.2d 
808, 112 Ga.App. 500—CJ,S. cited in Royal Fro¬ 
zen Foods Co. V. Garrett, 167 S.E.2d 400, 403, 119 
Ga.App. 424, revd. on oth. grds. 170 S.E.2d 294, 
225 Ga. 533, on remand 171 S.E.2d 870, 120 
Ga.App. 686. 

Minn.—Schulz v. Feigal, 142 N.W.2d 84, 273 Minn. 
470, 23 A.L.R.3d 1324. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 
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79. Ala.—CJ,S. quoted in Hilbum v. Shirley, 437 

So.2d 1252, 1254. 

80. Tex.—Hale v. Burgess, Civ.App., 478 S.W.2d 856. 

81. U.S.—Richardson v. U.S., D.C.Okl., 248 F.Supp. 

99. 

82. Principal and independent contractor 

La.—Shackelford v. Williams, App., 204 So.2d 707. 


§ 111(6). -Anticipation of Inter¬ 

vening Cause 
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87. U.S.—Greco v. Bucciconi Engineeiing Co., D.C. 

Pa., 283 RSupp. 978, affd., CA., 407 F.2d 87. 
Ariz.—Salinas v. Kahn, 407 P.2d 120, 2 Ariz-App. 181, 
mod. on oth. grds. and rch. den. 409 P.2d 64, 2 
Ariz.App. 348—O’Rielly Motor Co. v. Rich, 411 
P.2d 194, 3 Ariz.App. 21—Collins v. Mancopa 
County, 488 P.2d 991, 15 Ariz.App. 354. 

Cal.—Custodio v. Bauer, 59 Cal.Rptr. 463, 251 C.A.2d 
303, 27 A.L.R.3d 884. 

Conn.—Consiglio v. Ahem, Cir.A.D., 251 A.2d 92, 5 
Conn.Cir. 304. 

Ga.—Filler v. Hanger Cab Co., 154 S.E.2d 420, 115 
Ga.App. 260. 

Ind.—New York Cent. R. Co. v. Cavinder, 211 N.E.2d 
502, 141 Ind.App. 42. 

MonL—DeVemiero v. Eby, 496 P.2d 290, 159 Mont. 
146. 

R. L—Nolan v. Bacon, 216 A.2d 126, 100 R.1. 360. 

S. C.—Stone v. Bethea, 161 S.E.2d 171, 251 S.C. 157. 
Tex.—Bell v. Campbell, 434 S.W.2d 117—Clark v. 

Waggoner, 452 S.W,2d 437. 

Robertson v. Southwestern Bell Tel. Co., Civ. 
App., 403 S.W.2d 459. 

Foreseeability 

(2) Utah—^Williams v. Melby, 699 P.2d 723. 

( 5 ) U.S.—Deeds v. U.S., D.C.Mont., 306 F.Supp. 
348. 

Ariz.—O’Rielly Motor Co. v. Rich, 411 P.2d 194, 3 
Ariz~App. 21. 

Ind.—Stauffer v. Ely, 270 N.E.2d 889, 149 Ind.App. 93. 
Mich.—Sivley v. State, 189 N.W.2d 507, 385 Mich. 789. 

(6) Whether the intervening act was reasonably fore¬ 
seeable is to be determined by following retrospectively 
the sequence of events and looking back from the harm 
to the negligent act rather than by considering whether 
the defendant should have prospectively envisaged the 
events which unfolded and caused the accident. 

U,S.—Wilson V. America Chain & Cable Co., C.A.Pa., 
364 F.2d 558. 

Henni^ v. Atlantic Refining Co., D.C.Pa., 282 
F.Supp. 667, affd., CA., 400 F.2d 857, cert. den. 89 
S.Ct. 1739, 395 U.S. 904, 23 L.Ed.2d 216. 
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88 . U.S.—Gunn v. International Harvester Co., C.A. 
Tenn., 366 F.2d 349—Mull v. Ford Motor Co„ 
C.A.N.Y., 368 F.2d 713—U.S. to Use of Standard 
Oil Co. of Cal. v. Natt McDougall Co., C.A. 
Wash., 381 F.2d 686—Zahora v. Hamischfeger 
Corp., CA.Ind., 404 F.2d 172. 

Jimison v. U.S., D.C.Mont., 267 F.Supp. 674, 
affd., C.A., 427 F.2d 1133—In re Ira Haupt & Co., 
D-C.N.Y., 304 F.Supp. 917. 

Ariz.—Brand v. J. H. Rose Trucking Co., 427 P.2d 519, 
102 Ariz. 201., 

Cal.—^Vesely v. Sager, 95 Cal.Rptr. 623,486 P.2d 151, 5 
C.3d 153. 

Johnson v. Standard Brands Paint Co., 79 Cal. 
Rptr. 194, 274 C.A.2d 331—Diamond Springs 
Lime Co. v. American River Constmetors, 94 Cal. 
Rptr. 200, 16 C.A.3d 581. 

Ga.—National Upholstery Co. v. Padgett, 143 S.E.2d 
494, 111 Ga.App. 842—Nesmith v. Starr, 155 
S.E.2d 24, 115 Ga.App. 472. 

Ill,—^Anderson v. Jones, 213 N.E.2d 627, 66 Ill.App.2d 
407. 

Ind.—Dudley Sports Co. v, Schmitt, 279 N.E.2d 266, 
151 Ind. App. 217. 

Ky.—Lloyd v. Lloyd, 479 S.W.2d 623. 

Mass.—^Wilborg v. Denzell, 268 N.E.2d 855, 359 Mass. 
279. 

Minn.—^Domack v. Barton Const. Co., 137 N.W.2d 
536, 272 Minn. 307—Larson v. Montpetit, 147 
N.W.2d 580, 275 Minn. 394. 

Neb.—Lock v. Packard Flying Service, Inc., 173 
N.W.2d 516, 185 Neb. 71, 41 A.L.R.3d 1313. 
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N.J.—Gilday v. Hauchwit, 219 A.2d 873, 91 N.J.Supcr. 
233, revd. on oth. grds. 226 A.2d 834, 48 NJ. 557. 

N.Y.—Hoggard v. Otis Elevator Co., 276 N.Y.S.2d 681, 

52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

N.C—^Rodgers v. Carter, 146 S.E.2d 806, 266 N.C. 
564—Slade v. New Hanover County Bd. of Ed., 
178 S.E.2d 316, 10 N.C.App. 287, cert den. 179 
S.E2d 453. 278 N.C. 104. 

N.D.—CJ.S. cited in Brauer v. James J. Igoc & Sons 
Const, Inc., 186 N.W.2d 459, 472. 

Ohio—Slayton v. Tri-County Mortg. Inv., Inc., 218 
N.E.2d 643, 7 Ohio Misc. 13. 

Okl.—Reed v. First Nat Bank of Wagoner, 405 P.2d 

10 . 

S.C.—^Mickle v. Blackmon, 166 S.E.2d 173, 252 S.C. 
202, 42 A.L.R.3d 525, app. after remand 177 
S.E.2d 548, 255 S.C. 136. 

Tex.—Taylor v. Southwestern Bell TcL Co., Qv.App., 
483 S.W.2d 330. 

Utah—Auderson v. Parson Red-E-Mix Paving Co., 467 
P.2d 45, 24 Utah 2d 128. 

Wash.—C.J.S. dted in Kaiser v. Suburban Transporta¬ 
tion System, 398 P.2d 14, 17, 65 Wash.2d 461, am. 
on oth. grds., 401 P.2d 350, 65 Wash.2d 461—BeU 
V. McMurray, 486 P.2d 1105, 5 WasltApp. 207. 

Wis.—Ruff V. Burger, 145 N.W.2d 73. 

Act as highly extraordinary to reasonable man 

( 1 ) Cal.—Ewart v. Southern California Gas Co., 46 

Cal.Rptr. 631, 237 C.A.2d 163. 
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89. U.S.—Walton v. Eckhart C.A.Iowa, 354 F.2d 35. 
Hall V. E 1. Du Pont De Nemours & Co„ Inc., 
D.C.N.Y., 345 F.Supp- 353. 

Ala.—Louisville & N.R. (3o. v. Vickery, 263 So.2d 656, 
288 Ala. 555. 

Ariz.—City of Phoenix v. Schroeder, 405 P.2d 301, 1 
Ariz.App. 510. 

Fla.—SardeU v. Malanio, App., 189 So.2d 393, decision 
quashed, Sup., 202 So.2d 746, conf. to 202 So.2d 
872. 

Ill.—^Reeves v. City of Springfield, 284 N.E2d 373, 5 
m.App.3d 880. 

Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 
Stauffer v. Ely, 270 N.E.2d 839, 149 Ind.App. 
93. 

La.—Hill V. Lundin & Associates, Inc., 256 So.2d 620, 
260 La. 542. 

N.Y.—Daas v. Pearson, 319 N.Y.S.2d 537, 66 Misc.2d 
95, affd. 325 N.Y.S.2d 1011. 

Tex.—Scurlock Oil Co. v. Birchfield, App. 1 Dist, 630 
S.W.2d 674. 

Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref. no. rev, err., Sup., 393 
S.W.2d 821. 

Wash.—Fosbre v. State, 424 P.2d 901, 70 Wash.2d 578. 

Wyo.—Fagan v. Summers, 498 P.2d 1227. 

Reasonable unforeseeability 

N.C.—McNair v. Boyette, 189 S.E.2d 590, 15 N.CApp. 
69, affd. 192 S.E.2d 457, 282 n.C. 230. 

90. Minn.—Roberts v. Donaldson, 149 N.W.2d 401, 
276 Minn. 72—Cahill v. Peterson, 151 N.W.2d 
258, 277 Minn. 26. 

p^e 1224 

91. Test 

(3) Other statements. 

Wash.—Jones v. Leon, 478 P.2d 778, 3 Wash.App. 916. 
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98.5. m.—Downs V. Camp, 252 N.E.2d 46, 113 HI. 
App.2d 221. 

99. U.S.—State of W. Va. ex rcl. Poulos v. Fidelity & 
Cas. Co. of New York, D.C.W.Va., 263 F.Supp. 
88 . 
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§ 112. Particular Agencies or In¬ 
strumentalities 

page 1226 

1. ni.—Mitchell V. Four States Machinery Co., 220 

N.E.2d 109, 74 ra.App.2d 59. 

2, U.S.—^Wilson V. American Chain & Cable Co., 

CA.Pa., 364 F.2d 558. 

4. U.S.—Beebe v. Highland Tank & Mfg. Co., C.A. 
Pa., 373 F.2d 886, cert den. 87 8.0. 2115, 388 
U.S. 911, 18 L.Ed.2d 1350. 
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9. U.S.—^Dtmiany v. Otis Elevator Co., C.A.Ohio, 369 

F.2d 604, cert den. 87 S.Ct 2073, 387 U.S. 942, 
18 L.Ed.2d 1327—Foggin v. General Guaranty 
Ins. Co., 195 So.2d 636, 250 La. 347—Chicago, 
ILL & P. Ry. Co. V. HowcH, CA.Okl., 401 F.2d 
752—Watz V, Zapata Off-Shore Co., C.A.Tex., 431 
F.2d 100, app. after remand 500 F2d 628. 

Dinkelman v. U.S., D.C.Ala., 303 F.Supp. 27— 
Castellano v. Oetker Polarstein, D.C.N.Y., 392 
F.Supp. 668. AfftL, C.A., 538 F.2d 308, 312. 
Axk.—Uttlc Rock Land Co. v. Raper, 433 S.W.2d 836, 
245 Ark. 641. 

Ga.—Stone’s Independent Oil Distnbuiors v. Bailey, 
176 S.E.2d 613, 122 Ga.App. 294. 

HL—^McKinney v. High-Low Foods Inc., 244 N.E.2d 
394, 104 IlLAK).2d 217. 

La.—Tebbetts v. Marquette Cas. Co., App., 180 So.2d 
45, writ ref. 181 So.2d 782, 248 La. 783—Brown v. 
BAG Crane Service, Inc., App., 194 So.2d 746, 
writ ref. 197 So.2d 79, 250 La. 534, and 197 So.2d 
80, 250 La. 535 

Tnudllo V. Oentilly Medical Bldg., Inc., App., 
225 So.2d 488—Salter v. Employers Liability As- 
sur. Corp., App., 312 So.2d 114. 

Mmn.—Mettling v. Mulligan, 225 N.W.2d 825, 303 
Miim. 8. 

Miss.—McManus v. Temple, 195 So2d 830. 

Mo.—Hulahan v. Sheehan, App., 522 S.W.2d 134. 
N.Y.-Hoggard v. Otia Elevator Co., 276 N.Y.S.2d 681, 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207—Rusin v. Jackson Heights Shopping Center, 
Ino, 294 N.Y.S.2d 902, 58 Misc.2d 107, affd. 306 
N.Y.S.2d 656, 33 A.D2d 734, app. gr. 307 N.Y. 
S.2d 854, 33 A.D.2d 916, rcvd. on oth. gids. 261 
N.E2d 635, 27 N.Y,2d 103, 313 N.Y.S.2d 715, 
cert ques. ans. 261 N.E.2d 635, 27 N.Y.2d 103, 
313 N.Y.S.2d 715. 

Tenn.—Wheeler v. Fred Wright Const. Co., 415 S.W.2d 
156, 57 Tenn.App. 77. 

10. Ga.—Handiboe v. McCarthy, 151 S.E2d 905, 114 
Ga-App. 541. 

IlL—^Driscoll v. C. Rasmussen Corp., 219 N.E2d 483, 
35 IlL2d 74. 

Ind.—Kdley v. Skeen, 240 N,E2d 837, 143 Ind.App. 
387. 

Ky.—^Rommd v. Louisville Shopping Center, Inc., 436 
S.W.2d 529. 

La.—^Jackson v. Beechwood. Inc., App., 180 So.2d 732 
—^Fabre v. B. F. Goodrich Co., App., 218 So.2d 
617. 


Minn.—^Johnson v. R. E Tapley, Inc., 136 N.W.2d 538, 
272 Minn. 19. 

Mo.—Kramer v. May Lumber Co., App., 432 S.W.2d 


Tex.—Boss V. Prince’s Drive-Ins, Civ.App., 401 S.W,2d 
140, err. ref. no rev. err. 

Held not proximate cause 

(17) Other instances. 

N.C.—^Jacobson v. J. C. Penney Co., Inc., 253 S.E.2d 
293, 40 N.CApp. 551, cert. den. 256 S.E2d 807, 
297 N.C. 454. 

Ohio—Evans v. Whirlpool Corp., 217 N.E2d 704, 6 
Ohio App.2d 211, affd. 227 N.E2d 208, 10 Ohio 
St.2d 240. 
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11, Pa.—Klena v. Rutkowski, 248 A.2d 9, 432 Pa. 
509. 

12. Cal.—Connor v. Great Western Sav. & Loan 
Ass’n, 73 Cal.Rptr. 369, 447 P.2d 609, 69 C.2d 
850, 39 A.L.R.3d 224. 

Held not intervening cause 

(9) Medical treatment 

Mo.—State ex rel. Blond v. Stubbs, App., 485 S.W.2d 
152. 

Failure to keep a proper lookout is a 
proximate cause of an occurrence 
where the keeping of it would have 
prevented the occurrence. 

12.5. Tex.—Hands v, Arkon, Civ.App., 489 S.W.2d 
633, err. ref. no rev. err. 

§ 113 . -Fires 

page 1230 

19. N.C.—Jenkins v. Helgren, 217 S.E-2d 120, 26 
N.C.App. 653. 

245. N.C.—Collins v. CaldweU Furniture Co., Inc., 193 
S,E.2d 284, 16 N.CApp. 690. 

§ 114. -Frightening Animals 

page 1231 

N.C.—CJTjS. black letter summary quoted in Sutton v. 
Duke, 171 S.E.2d 343, 347, 7 N.C.App. 100, affd. 
176 S.E.2d 161, 277 N.C 94. 

37, N.C—CJJS. dted in Murchison v. Powell, 153 
S.E2d 352, 355, 269 N.C 656. 

§ 115. -Accident or Act of God 

41. Fla,—Scott v. Barfield, App., 202 So.2d 591. 

Iowa—Dickman v. Truck Transport, Inc., 224 N.W.2d 
459. 

Tex.—^Yarborough v. Berner, 467 S.W.2d 188. 

Held not act of God 

La.—^Bass v. Aetna Ins. Co., 370 So.2d 511. 

Mass.—^Medford Housing Authority v. Marinucci Bros. 

& Co., 241 N,E.2d 834, 354 Mass. 699. 

N.M.—Strong v. Shaw, App., 629 ■p.2d 784, 96 N.M. 
281, quashed 632 P.2d 1181, 96 N.M. 543. 
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42. Fla.—Kasper Instruments, Inc. v. Maurice, App., 
394 So.2d 1125. 

La.—Boudoin v. Schwegmann Bros. Giant Supermarket, 
App., 371 So.2d 370. 

43. D.C.—Sadorus v. Wood, App., 230 A.2d 478. 
Ga.—Laite v. Baxter, 191 S.£.2d 531, 126 Ga^App. 743. 
La.—Kaspcrski v. Patterson Services, Inc., App., 371 

So.2d 1254, writ den.. Sup., 373 So.2d 530. 

Md.—Mark Downs, Inc. v. McCormick Properties, 
Inc., 441 A.2d 1119, 51 Md.App. 171. 

Mich.—Potter v. Battle Creek Gas Co., 185 N.W.2d 37, 
29 Mich.App. 71. 

Minn.— Vanden Broucke v. Lyon County, 222 N.W.2d 
792. 

S.D.—Northwestern Bell Td. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 
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43.5. U.S.—McClaskey v. U.S., D.C.Or., 261 F.Supp. 
912, affd., C.A., 386 F.2d 807. 

Ariz.—City of Tucson v. Wondergem, 435 P.2d 77, 6 
Ariz.App. 570, app. after remand 458 P.2d 361, 10 
Ariz.App. 267, vac. on oth. grds. 466 P.2d 383, 105 
Ariz. 429. 

Fla.—Scott v. Barfield, App., 202 So.2d 591. 

Ga,—Palmore v. Stapleton, 278 S.E.2d 476, 157 Ga. 
App. 691. 

Mo.—Hewitt V. Chicago, B. & Q.R. Co., 426 S.W.2d 27. 
S.D.—Northwestern Bell Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Wyo.—Cox V. Vemieuw, 604 P.2d 1353. 

44. U.S.—Owens v. U.S., D.C.Ala., 294 F.Supp. 400. 

45. U.S.—Florida East Coast Ry. Co. v. U.S., C.A. 
Fla., 519 F.2d 1184. 

Fla.—C J.S. dted In Goodman v. Becker, App. 3 Dist., 
430 So.2d 560, 561. 

N.C.—Olan Mills, Inc. of Tenn, v. Cannon Aircraft 
Executive Tenninal, Inc., 160 S.£.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591. 

S,D.—Northwestern Bell Tel. Co. v, Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Tex.—Hutchings v. Anderson, Qv.App., 452 S.W.2d 

10 . 

Utah—Dougherty v. California-Pacific Utilities Co., 
546 P.2d 880, 91 A,L.R.3d 1057. 

Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 44 
A.L.R.3d 854. 
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49. Lightning 

Mo.—Reich v. A. Rdch & Sons Gardens, Inc., App., 
485 S.W.2d 133. 
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55.5. Kan.—McFeeters v. Renollet, 500 P.2d 47, 210 
Kan. 158. 

Act of God need not be unprecedented 
Iowa—Oakes v. Peter Pan Bakers, Inc., 138 N.W.2d 93, 
258 Iowa 447, 10 A.L.R.3d 247. 

Ultra hazardous activity 

N.M.—Trotter v. Callens, App., 546 P.2d 867, 89 N.M. 
19, cert. den. 549 P.2d 285, 89 N.M, 207. 
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Matters involving negligence with respect to prod¬ 
ucts liability are now considered in 72 C.J.S. Sup¬ 
plement Products Liability. 


The doctrines of contributory negligence, last 
clear chance, and assumption of risk have been 
abrogated and the comparative negligence doc¬ 
trine has been adopted either judicially or by way 
of statute in a number of jurisdictions. For a 
discussion of the comparative negligence doctrine, 
see § 169 et seq. 


§ 116. In General 
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58. Colo.—Gross v. Knuth. 471 P.2d 648, 28 Colo. 
App. 188. 

La.—C.J,S. quoted in Courtney v. Traders & General 
Ins. Co., 198 So.2d 529, 531. 

S.D.—Cowan v. Dean, 137 N.W.2d 337. 81 S.D. 486- 
Stames v. Stofferahn, 160 N.W.2d 421, 83 S.D. 
424. 

Undue risk of harm 

Iowa—Adams v. Deur, 173 N.W.2d 100. 

Ky.—W, L. Harper Co. v. Slusher, 469 S.W.2d 955 

La.—Hidalgo v. Thomas, App., 229 So.2d 446. 

Utah—Calahan v. Wood, 465 P.2d 169, 24 Utah 2d 8. 

Wash.—Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App. 642. 

“Avoidable consequences” doctrine distin¬ 
guished 

N.J.—Barry v. Coca Cola Co., 239 A.2d 273, 99 N.J.Su- 
per. 270. 

Doctrine not absolute 

Cal.—Dziura v. California Aviation Service, Inc., 84 
CaiRptr. 191, 4 C.A.3d 191. 

Doctrine under foreign law 

U.S.—Jackson v. Coggan, D.C.N.Y., 330 F.Supp. 1060. 

59. Alaska—Bertram v. Harriz, 423 P,2d 909. 

Ind.—Memorial Hospital of South Bend, Inc. v. Scott, 

300 N.E.2d 50, 261 Ind. 27, 

Iowa—C.Jf.S. cited in Cavanaugh v. Jepson, 167 
N W,2d 616, 620—C.J.S. cited in Leaders v. Dre- 
her, 169 N.W.2d 570, 577. 

Kan.—Guerra v. Jaeger, 461 P.2d 737, 204 Kan, 309. 

La.—Campbell v. American Home Assur. Co., 258 
So.2d 81, 260 La. 1047, on remand 264 So.2d 701. 

Henson v. Travelers Ins. Co,, App., 228 So.2d 
667—Roberts v. Tidex, Inc., App., 251 So.2d 509, 
writ den. 253 So.2d 224, 259 La. 905—Stephens v. 
State Through Dept, of Transp. and Development, 
App. 2 Cir., 440 So.2d 920, wnt den. 443 So.2d 
1119. 

N.Y.—Arrigo v. Conway, 319 N.Y.S.Zd 923, 36 A.D.2d 
215. 

60. Ill.—Mclnturff v Chicago Title & Trust Co., 243 
N.E.2d 657, 102 m.App.2d 39. 

61. III.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 Ill,App.2d 39. 

62. Md.—Campfield v. Crowther, 249 A.2d 168, 252 
Md. 88. 

La.—Fontenot v. Fidelity General Ins. Co., App., 185 
So.2d 896, writ ref. 187 So.2d 740, 249 U. 578— 
Guillory v. Allstate Ins. Co., App., 185 So.2d 905, 
writ ref. 187 So.2d 451, 249 U. 488. 

Md.—Craig v. Greenbelt Consumer Services, Inc., 222 
A.2d 836, 244 Md. 95. 


Wash.—Smith v. Ashmore, 413 P.2d 651, 68 Wash.2d 
473. 
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63. Colo.—Roberts v. Fisher, 455 P.2d 871, 169 Colo. 
288. 

Ill.—McCann v. City of Waukegan, 227 N.E.2d 558, 83 
Ill.App.2d 284. 
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63.5. Ariz.—McDowell v. Davis, 448 P.2d 869, 104 
Ariz. 69. 

Mich,—Ortega v. Lendennk, 159 N.W.2d 140, 10 Mich. 
App. 190, affd. 169 N.W.2d 467, 382 Mich. 210, 
revd. on oth. grds. 169 N.W.2d 470, 382 Mich. 218. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affirmed 219 A.2d 682, 421 Pa. 413. 

63.10. Conn.—Uresky v. Fedora, 245 A.2d 393, 27 
ConmSup. 468. 

63.15. Cal.—Mark v. Pacific Gas & Elec. Co., 101 
Cal.Rptr. 908, 496 P.2d 1276, 7 C.3d 170. 

63.20. U.S.—O’Neill v. U.S., C.A.Pa., 411 F.2d 139, 
app. after remand 450 F.2d 1012. ' 

Wis.—Moose v. Western States Mut. Ins. Co., 163 
N.W,2d 183, 41 Wis.2d 120. 

Doing of act which ordinarily prudent person 
would not do 

Md.—Reid v, Pegg, 260 A,2d 38, 256 Md. 289. 

63.25, Cal.—Grey v. Fibrcboard Paper Products Co., 
53 Cal.Rptr. 545, 418 P.2d 153, 65 C.2d 240. 

Md.—Kasten Const, Co. v. Evans, 273 A.2d 90, 260 
Md. 563. 

Minn.—Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 

Similarly expressed 

U.S.—Weinninger v. U.S., D.C.Del,, 234 F.Supp. 499, 
affd., C.A., 352 F.2d 523—Mroz v. Dravo Corp., 
C.A,Pa., 429 F.2d 1156. 

63.30, U.S. — Long v. Burdette Mfg. Co., C.A.N.C., 
460 F.2d 448 

Ky.—Steiden v. Kroger Co., 483 S.W.2d 146. 

Mont.—Pickett v. Kyger, 439 P.2d 57, 151 Mont. 87. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

63.40, Cal.—Gray v. Wagner. 77 CalRptr. 608, 272 
CA.2d 671. 

Idaho—Hodge v, Borden, 417 P.2d 75, 91 Idaho 125. 

La.—Illinois Cent. R. Co. v. Cullen, App., 235 So.2d 
154, writ den. 239 So.2d 172, 256 U. 789. 

65.5. Mo,—Swiastyn v. St. Joseph Light & Power 
Co., App., 459 S.W.2d 24. 
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66. Idaho—Kelley v. Bruch, 415 P.2d 693, 91 Idaho 
50. 

Tex.—Burgamy v. Lawrence, Civ.App., 480 S.W.2d 38. 


67. Ind—Layman v. Hall Omar Baking Co., App., 
215 N.E2d 692. 

Iowa—Adams v. R. S. Bacon Veneer Co., 162 N.W.2d 
470. 

Md.—Neff V. Ralph D. Pryor Plumbing & Heating, 
Inc., 359 A.2d 117, 32 Md.App. 132. 

Mo.—George v. Wheeler, App., 404 S.W.2d 426. 
Determine all relevant circumstances 
S.C.—Wilhs V. Boyd Brace Co., Inc., App., 309 S.E.2d 
295, 279 S.C 458. 

68. Mich.—Gomber v. Dutch Maid Dairy Farms, 
Inc., 202 N.W,2d 566, 42 Mich.App. 505. 

69. La.—Helmmger v. Cook Paint & Varnish Co., 
App., 230 So.2d 623. 

70. U.S.—Neal v. Saga Shipping Co., C.A.Tcx., 407 
F.2d 481, cert. den. 89 S.Ct. 2143, 395 U.S. 986, 
23 L.Ed.2d 775, reh. den. 90 S.Ct. 45, 396 U.S: 
871, 24 L.Ed.2d 129. 

Not every act or omission labeled contributory 
negligence 

Md.—Hooper v. Mougin, 284 A.2d 236, 263 Md- 630. 
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72. Mont.—Gilleard v. Draine, 496 P.2d 83, 159 
Mont. 167. 

N.M.—Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

Ohio—Bahm v. Pittsburgh & L.E.R. Co., 217 N.E2d 
217, 6 Ohio St.2d 192. 

Wash.—Papac v. Mayr Bros. Logging Co., 459 P.2d 57, 
1 Wash.App. 33—Zukowsky v. Brown, 459 P.2d 
964, 1 Wash.App. 94, cause remd. 488 P.2d 969, 79 
Wash.2d 586—Webley v. Adams Tractor Co., 465 
P.2d 429, 1 Wash.App. 948. 

The term “simple contributory negli¬ 
gence” has been used to signify the 
culpability which will bar recovery by a 
plaintiff in a tort action, and to differ¬ 
entiate a greater degree of culpability 
which may be necessary to preclude 
recovery in other types of actions, such 
as strict liability cases.'^^-’ 

723. III.—Williams v. Brown Mfg. Co., 261 N.E.2d 
305, 45 m.2d 418, 46 A.L.R.3d 226. 

73. U.S.—McLaughlin v. Trelleborgs Angfartygs 
A/B, C.A.N.Y., 408 F.2d 1334, cert. den. 89 S.Ct. 
2020, 395 U.S. 946, 23 L.Ed.2d 464. 

Amick V. Gooding Amusement Co., D.C.S.C., 
248 F.Supp. 782. 

Mo.-C.J3. cited in Howell v. Dowell, 419 S.W.2d 257, 
260—C.J3. quoted in Williams v. Ford Motor Co., 
454 S.W.2d 611, 619. 

George v. Wheeler, App., 404 S.W.2d 426. 
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N.C.—Jackson v. McBnde, 154 S.E.2d 468, 270 N.C. 
367. 

Or.—Furrer v. Talent Irr. Dist-, 466 P.2d 605, 258 Or. 
494. 
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74. Miss.—Braswell v. Economy Supply Co., 281 
So.2d 669. 

75. Alaska— C.J5. cited in Young v. State, 49 1 P.2d 
122, 126. 

Fla.—Pinson v. Barlow, App., 209 So.2d 722. 

Mich.—Rentfrow v. Grand Trunk Western R. Co., 158 
N.W.2d 69, 9 Mich.App. 655. 

Mont.—Sztaba v. Great Northern Ry. Co., 411 P.2d 
379. 147 Mont. 185. 

Ohio—McCallie v. New York Cent. Rd. Co., App., 261 
N.E.2d 179, 23 Ohio App.2d 152. 

Ok].—Bready v. Tipton, 407 P.2d 194. 

76. U.S.—Brown v. General Motors Corp., C.A.N.C., 
355 F.2d 814, cert. den. 87 S.Ct. 1474, 386 U.S. 
1036, 18 L.Ed.2d 600. 

77.5. U.S.—Powell v. U.S. Steel Corp., D.C.W.Va., 
305 F.Supp. 645. 

80. N.M.—Le Doux v. Peters, App., 486 P.2d 70, 82 
N.M. 661, affd. in part. Sup., 491 P.2d 524, 83 
N.M. 307. 
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Doctrine superseded or abrogated. 
In some jurisdictions the all or nothing 
rule of contributory negligence has 
been superseded by the rule of compa¬ 
rative negligence.^^-^ 

85.5. Cal.—LI V. Yellow Cab Co. of California, 119 
C^Rptr. 858, 532 P.2d 1226, 13 C.2d 804, 78 
A.L.R.3d 393. 

Mich.—Placek v. City of Sterling Heights, 275 N.W.2d 
. 511, 405 Mich. 638. 

Doctrine of comparative negligence, generally see in¬ 
fra § 169 et seq. 

NO’duty doctrine abolished. With 
the abolition of the no-duty doctrine in 
Texas see supra § 63(53), the reason¬ 
ableness of the actor’s conduct under 
the circumstances is determined under 
the principles of contributory negli¬ 
gence.*^-^ 

85.6. Tex.—Parker v. Highland Park, Inc., 565 
S.W.2d 512. 

§ 117. Contributory Negligence Dis¬ 
tinguished from Assump¬ 
tion of Risk and Other 
Doctrines 

86. Aiiz.—Boozer v. Arizona Country Club, 434 P.2d 
630, 102 Ariz. 544. 

Cal.—Grey v. Fibreboard Paper Products Co., 53 Cal. 
Rptr. 545, 418 P.2d 153, 65 C2d 240. 

MacLachlan v. Lutz, 57 CaKRptr. 833, 246 
CA.2d 756. 

Iowa—Curry v. Jones, 138 N.W.2d 101, 258 Iowa 129. 
La.—Laney v. Stubbs, App., 217 So.2d 468, affd. 229 
So.2d 708, 255 La. 84. 

Md.—Sacks v. Pleasant, 251 A.2d 858, 253 Md. 40. 
Maryland Sales & Service Corp. v. Howell, 311 
A.2d 432, 19 Md.App. 352. 

Minn.—Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381. 

N.M.—Stephens v. Dulaney, 428 P.2d 27, 78 N.M. 53. 
Ohio—Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio St.2d 
239. 

Defenses not inconsistent 
Ind.—Kroger Co. v. Haun, 379 N.E.2d 1004, 177 Ind. 
App. 403. 

Neb.—Kaufman v. Tnpple, 144 N.W.2d 201, 180 Neb. 
593_Munson v. Bishop Clarkson Memorial Hospi¬ 


tal. 186 N.W.2d 492, 186 Neb. 778—Circo v. Sis¬ 
son, 229 N.W.2d 50, 193 Neb. 704. 

Tenn.—Duncan v. Ferrell, 427 S.W.2d 36, 58 Tenn. 
App. 133. 

Vt.—Sunday v. Stratton Corp., 390 A.2d 398, 136 Vt. 
293. 

Condnet not matually exclusive 
Ohio—Dunn v. Higgins. 237 N.E.2d 386, 14 Ohio St.2d 
239. 

(2) Party may be contributorily negligent and have 
assumed nsk 

Ariz—Hilderbrand v. Minyard, 494 P.2d 1328, 16 Ariz. 
App. 583. 

Doctrines frequently overlap 
Cal.—Sperling v. Hatch. 88 Cal.Rptr. 704. 10 C.A.3d 
54. 

Failure to comprehend consequences as contrib¬ 
utory negligence 

Anz.—Hilderbrand v. Minyard, 494 P.2d 1328, 16 Ariz. 
App. 583, 

87. Iowa—Curry v. Jones, 138 N.W.2d 101, 258 Iowa 
129—Capener v. Duin, 173 N.W.2d 80. 

Kan.—Kirby v. Golden, 527 P.2d 962, 215 Kan. 583. 
Mich.—Carey v. Toles, 151 N.W2d 396, 7 Mich.App. 
195. 

Miss.—Braswell v. Economy Supply Co., 281 So.2d 669. 
N.M,—Stewart v. Barnes, App,, 451 P.2d 1006, 80 
N.M. 102. 

Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 308. 
Va.—Tomlin v. Worley, 143 S.E.2d 866, 206 Va. 344. 
Overlapping problems or doctrines 
Cal.—Grey v, Fibreboard Paper Products Co., 53 Cal. 

Rptr. 545, 418 P.2d 153, 65 C.2d 240. 

Fla.—Gavel v. Girton, App., 183 So.2d 10. 

Md.—Chalmers v. Willis, 231 A.2d 70, 247 Md. 379. 
Ohio—Wcver v. Hicks, 228 N.E2d 315, 11 Ohio St.2d 
230. 
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88. Fla.—Martin v. Plymouth Cordage Co., App., 209 
So.2d 481. 

Minn.—Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561, 275 Minn. 408. 

Wyo.—Cline v. Sawyer,. 600 P.2d 725, app. after remand 
618 P.2d 144 

90. U.S.—Ricketson v. Seaboard Airline R. Co., C.A. 
Fla., 403 F.2d 836—Stemple v. Phillips Petroleum 
Co., C.A.Colo., 430 F.2d 178, stating Wyoming 
law. 

91. La.—Passman v, Allstate Ins. Co., App., 208 
So.2d 386, application den. 210 So.2d 507, 252 La. 
265. 

93. U.S.—Pritchard v. Liggett & Myers Tobacco Co., 
C.A.Pa., 350 F.2d 479, cert. den. 86 S.Ct. 549, 382 
U.S. 987, 15 L.Ed.2d 475, am. on oth. grds. 370 
F.2d 95, cert. den. 87 S.Ct 1350, 386 U.S. 1009, 
18 L.Ed.2d 436. 

94. Fla.—Kaplan v. Wolff, App., 198 So.2d 103. 

94.5. Cal.—rCarr v. Pacific Tel. Co., 103 Cal.Rptr. 

120, 26 C.A.2d 537. 

La.—Passman v. Allstate Ins. Co., App., 208 So.2d 386, 
application den. 210 So.2d 507, 2S2 La. 265. 

N.M.—Stewart v Barnes, App., 451 P.2d 1006, 80 N.M. 

102 . 

95. U.S.—Jones v. Wittenberg University, C.A.Ohio, 
534 F.2d 1203. 

Cal.—Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Conn.—Hanken v. Buckley Bros., Inc., 270 A.2d 556, 
159 Conn. 438. 

Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind.App. 
118. 

Kan.—Guerra v. Jaeger, 461 P.2d 737, 204 Kan. 309— 
Kirby v. Golden, 527 P.2d 962, 215 Kan. 583. 
La.—Passman v. Allstate Ins. Co., App., 208 So.2d 386, 
application den. 210 So.2d 507, 252 La. 265. 
Md.—Chalmers v. Willis, 231 A.2d 70, 247 Md. 379. 
Mass,—Everett v. Bucky Warren, Inc., 380 N E.2d 653, 
376 Mass. 280. 


Mich.-Carey v. Toles. 151 N.W.2d 396, 7 Mich.App. 
195. 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 30 A.L.R.3d 990— 
Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Mmn. 381. 

.. •• n 1 cn VT..... 


N.M.—Stephens v. Dulaney, 428 P.2d 27, 78 N.M. 53. 
Qhio_Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 


230. 

R.I.— ladevaia v. Aetna Bridge Co., 389 A.2d 1246, 120 
’ ' R.I. 610. 

Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 308. 
Va.—Tomlin v. Worley, 143 S.E.2d 866, 206 Va. 344. 
Wash.— Detrick v. Garretson Packing Co., 440 P.2d 
834, 73 Wash.2d 804. 

Doctrines not to be confused 
Iowa—Bessman v. Harding, 176 N.W.2d 129. 
Subjective and objective standards 
Miss.—Herod v. Grant, 262 So.2d 781. 
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96. Miss.—Daves v. Reed, 222 So.2d 411. 
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97.5. U.S.—Deeds v. U.S., 306 F.Supp. 348. 

Cal.—Crain v. Scstak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. 

Miss.—Daves v. Reed, 222 So.2d 411. 

Mo.—Turpin v. Shoemaker, 427 S.W.2d 485. 

Degree of care 

Cal.—Crain v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478—Kovacs v. Sturgeon, 79 Cal.Rptr. 426, 274 
CA.2d 478. 

98. Idaho—Hodge v. Borden, 417 P.2d 75, 91 Idaho 
125. 

Ind.—Rouch v. Bisig, 258 N.E.2d 883, 147 Ind.App. 
142. 

Kan.—Guerra v. Jaeger, 461 P.2d 737, 204 Kan. 309. 

99. U.S.—Hopkins v. C. E. Whalen Co., C.A.W.Va., 
456 F.2d 205. 

Hubbard v. U.S., D.C.Va., 295 F.Supp. 524. 
Ohio—Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio St.2d 
239. 

Ball V. Hilton Hotels, Inc., 290 N.E.2d 859, 32 
Ohio App.2d 293. 

Va.—^Tomlin v. Worley, 143 S.£.2d 868, 206 Va. 344— 
Monk V. Hess, 191 S.E.2d 229, 213 Va. 244—Nor¬ 
folk S. Ry. Co. V. Rayburn, 195 S.E.2d 860, 213 
Va. 812. 

W.Va.-Cross v. Noland, 190 S.E.2d 18, 156 W.Va. 1. 

1. Md,—Burke v. Williams, 223 A.2d 187, 244 Md. 

154—Sacks v. Pleasant, 251 A.2d 858, 253 Md. 40. 
N.M.—Stewart v. Barnes, App., 451 P.2d 1006, 80 
N.M. 102. 

2. Ind.—Kroger Co, v. Haun, 379 N.E.2d 1004, 177 

Ind.App. 403. 
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2,5. Ariz.—Hildebrand v. Minyard, 494 P.2d 1328, 16 
Ariz.App, 583. 

5,10. U.S.—Messick v. General Motors Corp., C.A. 
Tex., 460 F.2d 485. 

Cal.—Sperling v. Hatch, 88 Cal.Rptr. 704, 10 C.A.3d 
54. 

Colo.—Summit County Development Corp. v. Bagnoli, 
441 P.2d 658, 166 Colo. 27. 

Fla.—Evans v. Green, App., 251 So.2d 318. 

Ill—Clubb V. Main, 213 N.E.2d 63, 65 Ill.App.2d 461. 
Ind.—Kroger Co. v. Haun, 379 N.E2d 1004, 177 Ind. 
App. 403. 

Iowa—King v. Barrett, 185 N.W.2d 210. 

Md.—Burke v. WiUiams, 223 A.2d 187, 244 Md. 154. 
Maryland Sales & Service Corp. v, Howell, 311 
A.2d 432, 19 Md.App. 352. 

Mo.—Turpin v. Shoemaker, 427 S.W.2d 485, 

N.M.—Stephens v. Dulaney, 428 P.2d 27, 78 N.M. 53. 
Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W.2d 787. 
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5.15. Cai.—Cart v. Pacific Tcl. Co., 103 CalRptr. 
120, 26 C.A.3d 537. 

Distinction between deliberate choice and fail¬ 
ure to exercise due care 
Iowa—Marean v, Petersen, 144 N.W.2d 906, 259 Iowa 
557. 

Md.—Scott V. John H. Hampshire, Inc., 227 A.2d 751, 
246 Md. 171, 

Minn.—Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561, 275 Minn. 408. 

6. Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 

Iowa 557. 

Kan.—Kirby v. Golden, 527 P.2d 962, 215 Kan. 583. 
Md.—Scott V. John H. Hampshire, Inc., 227 A.2d 751, 
246 Md. 171. 

7. Kan.—Kirby v. Golden, 527 P.2d 962, 215 Kan. 

583. 

8. Iowa—C.J.S. cited in Marean v. Petersen, 144 

N.W.2d 906, 913, 259 Iowa 557. 
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9.10, U.S.—Decker v. Fox River Tractor Co., D.C. 
Wis., 324 F.Supp. 1089. 

§ 118(1). Care Required to Avoid In¬ 
jury 

9.15. Mich.—Bumstead v. Bucht, 143 N.W.2d 789, 4 

Mich.App. 4. ^ 

9.30. Distinction based on reasonableness 
U.S.—Messick v. General Motors Corp., C A.Tex., 460 
F.2d 485. 

9.40. Objective and subjective tests 

(2) Other statements. 

Fla.—Henry v. Britt, App., 220 So,2d 917. 

10. Cal.—Barth v. B. F. Goodrich Tire Co., 71 Cal. 
Rptr. 306, 265 C.A.2d 228. 

Ind.—Hunsberger v. Wyman, 216 N.E.2d 345, 247 Ind. 
369. 

Kilmer v. Galbreth, 218 N,E2d 361, 139 Ind. 
App. 252—Tyler v. Nolen, 248 N.E.2d 186, 144 
Ind.App. 665. 

Ky.—Keown v. Keown, 394 S.W.2d 915—Goetx v. 
Green River Rural Elec. Co-op Corp., 398 S.W.2d 
712—Jones v. Winn-Dixie of Louisville, Inc., 458 
S.W.2d 767. 

La.—Chauvin v. U.S. Fidelity & Guaranty Co., App., 
223 So.2d 441, application den. 226 So.2d 921, 254 
La. 790—Berglund v. F. W. Woolworth Co., App., 
236 So.2d 266. 

Mo.—Wells V. Wachtelbom, App., 410 S.W.2d 558. 
N.C.—Wallsee v, Carohna Water Co., 144 S.E.2d 21, 
265 N.C. 291—Gibbs v. Carolina Power & Light 
Co., 150 S.E.2d 207, 268 N.C 186. 

Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E.2d 
839, 4 Ohio App.2d 126. 

Wis.—^Willenbring v. Borkenhagen, 139 N.W.2d 53, 29 
Wis.2d 464. 

Golfer 

(2) Must foresee danger from driven golf balls. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 

Customer 

Fla.—Pensacola Restaurant Supply Co. v. Davison, 
App , 266 So.2d 682. 
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11. Ga.—McGinty v. Laird, 155 S.E.2d 685, 115 Ga. 
App. 704—^Townsend v. Central Parking, Inc,, 164 
S.E.2d 287, 118 Ga.App. 538. 

III.—Pedrick V. Peoria & E.R. Co., 211 N.E.2d 134, 63 
Ill.App.2d 117, affd. 229 N,E.2d 504, 37 I11.2d 494. 
Ind.—Kilmer v. Galbreth, 218 N.E.2d 361, 139 Ind. 
App. 252—McAllister v. Butler, 220 N.E.2d 540. 
139 Ind.App. 613, 

Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616. 

Ky.—Goetz v. Green River Rural Elec. Co-op. Corp., 
398 S.W 2d 712—Bennett v. Southern Bell Tel & 
Tel. Co.. 407 S.W.2d 403. 

La.—Vetters v. Papania, App., 218 So.2d 639. 


Md.—Hooper v. Mougin, 284 A.2d 236, 263 Md. 630. 

Minn.—Cormican v. Parsons, 163 N.W.2d 41, 282 
Minn. 94. 

N.Y—Masciarelh v. Powell, 291 N.Y.S.2d 967, 30 
A.D.2d 342, affd. 246 N.E.2d 359, 23 N.Y.2d 929, 
298 N.Y.S.2d 510. 

N.D.—Wolff V. Light. 169 N.W.2d 93. 

Pa.—Kurtzer v Corgan, 57 Lu 2 .L.Reg. 83. 

Tenn.—Dawson v. Sears, Roebuck & Co., 394 S.W.2d 
877, 217 Tenn. 72. 

Tex.—Sneed v. Fort Worth Transit Co., Civ.App., 427 
S.W.2d 920. 

Degree and amount of care 

(2) Other matters 

Cal.—Gyerman v. U.S. Lines Co., 102 Cal. Rptr. 795, 
498 P.2d 1043, 7 C.3d 488. 

Pa,—Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Super. 63. 

Knowledge of danger 

(1) Okl—Henryetta Const. Co. v. Harris, 408 P.2d 

522, 28 A.L.R.3d 876. 

Heedlessly running into danger 

R.I.—Molleur v. City Dairy, Inc., 290 A 2d 214, 110 
R.L 58. 

Use of alcoholic liquor as factor 

III.—Shore v. Turman, 210 N.E.2d 232, 63 Ill.App,2d 
315. 
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13. U.S.—Greyhound Lines, Inc. v. Miller, C.A.Mo., 
402 F.2d 134. 

Ky.—Burd v. King’s Food, Inc., 441 S.W.2d 125. 

Mont.—Suhr v. Sears Roebuck & Co., 450 P.2d 87, 152 
Mont. 344, 36 A.L.R.3d 602. 

Nev.—Otterbeck v. Lamb, 456 P.2d 855, 85 Nev. 456. 

Exercise of right or privilege 

Mich.—Pollack v. Oak Office Bldg., 151 N.W.2d 353, 7 
Mich.App. 173. 

14. Minn.—Coenen v. Buckman Bldg. Corp., 153 
N.W.2d 329, 278 Minn. 193, 28 A.L.R.3d 592. 
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15. Ga.—Seagraves v. ABCO Mfg. Co., 164 S.E.2d 
242, 118 Ga.App. 414, app. after remand 173 
S.E.2d 416, 121 Ga.App. 224. 

Pa.—Quinn v. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268. 

16. Ga.—Hieber v. Watt, 165 S.E.2d 899, 119 Ga. 
App. 5. 

23. Tex.—Salazar v. Bond Finance Co., Civ.App., 410 
S.W.2d 839, err. ref. no rev. err. 

23.5. Kan.—C.J.S. cited in Mid Century Ins. Co. v. 
Latimer, 508 P.2d 935, 937, 211 Kan. 810. 

§ 118(2). -What Constitutes Or¬ 

dinary or Reasonable 
Care 

26. U.S.—Emery v. Northern Pac. R. Co., C.A.N.D., 

/ 370 F.2d 1009, app. after remand 407 F.2d 109. 

Colo.—Roberts v. Fisher, 455 P.2d 871, 169 Colo. 288. 

Fla.—Milby v. Pace Pontiac, Inc., App., 176 So.2d 554, 
cert, disra., Sup., 185 So.2d 467. 

Ind.—Kilmer v. Galbreth, 218 N.E.2d 361, 139 Ind. 
App. 252. 

Ky.—Gullctt V. McCormick, 421 S.W.2d 352, app. after 
remand 460 S.W.2d 813—Dale v. E. R. Knapp & 
Sons, Inc., 433 S.W.2d 880—Creech v. Heaven Hill 
Distilleries, Inc., 497 S.W.2d 934. 

La.—Langlois v. Allied Chemical Corp., 249 So.2d 133, 
258 La. 1067. 

Ransom v. Acosta Cleaners, Inc., App., 219 
So.2d 224—Roberts v. Tidex, Inc., App., 251 So.2d 
509, writ den. 253 So.2d 224, 259 La. 905. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

Minn.—Cormican v. Parsons, 163 N.W.2d 41, 282 
Minn. 94. 
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27. U.S.—Schultz & Lindsay Const. Co. v, Erickson, 
C.A.N.D., 352 F.2d 425—Dalldorf v. Higgeraon- 
Buchanan, Inc., CA.Va., 402 F.2d 419—Mroz v. 
Dravo Corp., CA.Pa., 429 F.2d 1156. 

Ariz.—Bryant v. Thunderbird Academy. 439 P.2d 818, 
103 Ariz. 247, 38 A.L.R.3d 901. 

Ark.—Hudgins v. Maze. 437 S.W.2d 467, 246 Ark. 21. 
Conn.—Callender v. Lakewood Realty Co., Cir.A.D., 
237 A.2d 106, 4 Conn.Cir. 556. 

Del.—Dammer v. Metropolitan Merchandise Mart, 

l nc. , 217 A.2d 688, 9 Storey 247. 

Ga.—Seagraves v. ABCO Mfg. Co., 164 S.E2d 242, 118 
Ga.App. 414, app. after remand 173 S.E.2d 416, 
121 Ga.App. 224. 

Ill—Sweeney v. Matthews. 236 N.E2d 439, 94 Ill. 

App.2d 6. affd. 264 N.E.2d 170, 46 lll2d 64. 
Ind.—Memorial Hospital of South Bend, Inc. v. Scott, 
300 N.E.2d 50, 261 Ind. 27. 

Jenkins v. City of Fort Wayne, 210 N.E2d 390, 
139 Ind.App. 1, reh. den. 212 N.E.2d 916, 139 

l nd. App. 1. 

Iowa—Cronk v. Iowa Power & Light Co., 138 N.W.2d 
843, 258 Iowa 603. 

Ky.—Post V. American Cleaning Equipment Corp., 437 
S.W.2d 516-0’Connor & Raque Co. v. Bill, 474 
S.W.2d 344. 

La.—Guillory v. Allstate Ins. Co., App., 185 So.2d 905, 
writ ref. 187 So.2d 451, 249 La. 488. 

Me.—Roy v. Merrill, 267 A.2d 386. 

Md.—Craig v. Grcenbelt Consumer Services, Inc., 222 
A.2d 836, 244 Md. 95. 

Mich.—Koehler v. Detroit Edison Co., 165 N.W.2d 
598, 14 Mich.App. 367, affd. in part, rcvd. in part 
on oth. grds., 174 N.W.2d 827, 383 Mich. 224. 
Miss.—General Tire & Rubber Co. v. Darnell, 221 
So.2d 104. 

Neb.—Mendoza v. Aguilera, 165 N.W,2d 360, 184 Neb. 
94. 

N.M.—Lujan v. Reed, 434 P.2d 378, 78 N.M. 556. 
Stewart v. Barnes, App., 451 P.2d 1006, 80 N.M. 
102—Wood V. Southwestern Public Service Co., 
App., 452 P.2d 692, 80 N.M. 164—Perez v. Miller, 
App., 453 P.2d 383, 80 N.M. 214—Brown v. Hall, 
App., 458 P.2d 808, 80 N.M. 556, cert. den. 458 
P.2d 859, 80 N.M. 607. 

N.C.—Holland v. Malpass, 147 S.E.2d 234, 266 N.C. 
750. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E2d 
836, 26 Ohio Misc. 169. 

Okl—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

Wash.—Rosendahl v. Lesourd Methodist Church, 412 
P.2d 109, 68 Wash.2d 180. 

Papac V. Mayr Bros. Logging Co., 459 P.2d 57, 1 
Wash.App. 33—^Johnson v. Mobile Crane Co., 463 
P.2d 250, 1 Wash.App. 642. 

Methods of work 

(2) Standards imposed by normal job function. 

U.S.—Powell V. E. W. Bliss Co., D.C.Mich., 346 
F.Supp. 819. 

Crucial question 

Wash.—Hoffman v. Gamache, 465 P.2d 203, 1 Wash. 
App. 883. 

licensee or invitee 

Minn.—Peterson v. Balach, 199 N.W.2d 639, 294 Minn. 
161. 
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29.5. Or.—Koch v. Southern Pac. Co., 513 P.2d 770, 
266 Or. 335, app. after remand 547 P.2d 589, 274 
Or. 499. 

30. U.S.—Brooks v. Eastern Air Lines, Inc., D.C.Ga., 
253 F.Supp. 119, 

Miss.—Bozeman v. Tucker, 203 So.2d 795. • 

page 3<f 

38. Ill—Morehcad v. Mayron, 279 N.E.2d 473, 3 ' 
IIlApp.3d 425. 
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La.—Calvert Fire Ins. Co. v. Barlow, App., 215 So 2d 
392—Butler v Cit> of Bogalusa, App. 258 So 2d 
599, wnt den. 260 $o.2d 323, 261 La 544. 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75 

Mo.—Moore v. Eden, 405 S.W.2d 910. Stoeppelman v. 
Hays-Fendler Const. Co., App., 437 S.W.2d 143. 
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39. U.S.—Hamer v. Somerset Steel Erection Co., 
D.C.W.Va., 284 F.Supp. 553. 

K.y.—Goetz v. Green River Rural Elec. Co-op, Corp, 
398 S.W.2d 712, 

Mich.-Pollack v. Oak Office Bldg., 151 N.W2d 353, 7 
Mich. App. 173. 

N.C—Wallsee v. Carolina Water Co., 144 SE.2d 21. 
265 N.C. 291. 

40. Cal.—Markewych v. Altshules, 63 CaI.Rptr. 335, 
255 C.A.2d 642. 

La.—Jopling v. Short Cut White Kitchen, Inc., App., 
204 So.2d 128—Nugent v. Glover, App., 205 So.2d 
129. 

N.M.—Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

Pa.—<3uinn v. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268. 

S.C—Grainger V. Nationwide Mut. Ins. Co., 147 S.E.2d 
262, 247 S.C. 293—Kimbrell v. Bi-Lo, Inc., 150 
S.E.2d 79, 248 S.C. 365-Toole v. Salter, 154 
S.E.2d 434, 249 S.C. 354—Riddle-Duckworth, Inc 
V. Sullivan, 171 S.E.2d 486, 253 S.C. 411. 

Facts and circumstances held not to constitute 
contributory negligence 

U.S.—Gasperino v, Larsen Ford, Inc., D.C.N.Y., 300 
F.Supp. 1182, affd., C.A., 426 F 2d 1151, cert. den. 
91 S.Ct. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

Kan.—(Harapbell Sixty-Six Exp., Inc. v Adventure Line 
Mfg. Co., 496 P.2d 1351, 209 Kan. 357. 

La.—TruxilJo v. Gentilly Medical Bldg., Inc., App., 225 
So.2d 488—Martin v. Ice. App., 263 So.2d 117. 

Md.—Local 75 United Furniture Workers of America, 
AFL-CIO V. Regiec, 311 A.2d 456, 19 Md.App 
406. 

NJ.—Finnegan v, Havir Mfg. Corp., 290 A.2d 286, 60 
N.J. 413. 

Contributory negligence found 

2. 1 . 3 .— Bourque v. Olin Corp., App., 346 So.2d 13J3, 
writ den., Sup., 349 So.2d 881. 

Tenn.—^Elliott v. Dollar General Corp., 475 S.W.2d 651, 
225 Tenn. 658. 

41. U.S.—Lemley v. U.S., D.C.W.Va., 317 F.Supp. 
350. affd., C.A., 455 F.2d 522 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. I69. ‘ 
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42. Visibility of encountered object 

(2) Other statements 

Ohio—Grossnickle v. Village of Germantown, 209 
N.E2d 442. 3 Ohio St.2d 96. 

Conduct clearly involving risk out of 
proportion to its value must be regard¬ 
ed as contributory negligence."^^-^ 

45.5. As matter of law 

Ky.—Christian Appalachian Project, Inc. v. Berry, 487 
S.W.2d 951, 94 A.L.R.3d 871. 

48. Mo.—Kap-Pel Fabnes, Inc. v. R. B. Jones & 
Sons, Inc., App., 402 S.W.2d 49. 

50. Idaho—Otts v. Brough, 409 P.2d 95. 90 Idaho 
124. 

53. Idaho—Kelley v. Bruch. 415 P.2d 693, 91 Idaho 
50. 

§ H8(3). -Reliance on Care of 

Others 
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54. Ark.—Reed v. McGibboney, 422 S.W.2d 115, 243 
Ark. 789. 
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Cal.—Rice v Southern Pac. Co., 55 Cal.Rpir. 840, 247 
C.A.2d 701 

Ind —Rouch v. Bisig, 258 N.E.2d 883. 147 Ind App. 
142. 

Iowa—Conrad v. Board of Sup’rs of Lee County, 199 
N.W.2d 139. 

La—Helminger v. Cook Paint & Varnish Co, App., 
230 So. 2d 623—Barrois v. Service Drayage Co., 
App, 250 So.2d 135, application den. 253 So. 66, 
259 La. 805. and 253 So.2d 66, 259 La. 806. 

Neb.—Matson v. Dawson, 178 N.W2d 588, 185 Neb. 
686. 

N.H.—Eichel v. Payeur, 214 A.2d 116, 106 N.H. 484. 

N.Y.—Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Misc.2d 128. affd. 312 N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540. 

N.C—Moody v. Kersey, 155 S.E2d 215, 270 N.C. 
614—McWilliams v. Parham, 160 S.E.2d 692, 273 
N.C. 592. 

Ohio—Baker v. Ohio Ferro-Alloys Corp., App., 261 
N.E.2d 157. 23 Ohio App.2d 25. 

Tex.—Holland v. Collins. Civ.App., 457 S.W.2d 177, 
err. ref. no rev. err. 

Utah—Hindmarsh v. O. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2d 413. 
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54.15. Ohio—Motorists Mut. Ins. Co. v. Walker, 265 
N.E.2d 836, 26 Ohio Misc. 169. 

54.20. Conn —Witort v. U.S. Rubber Co., Cir.A D., 
223 A.2d 323, 3 Conn.Cir. 690. 

N.C.—Coleman v. Burris, 144 S.E.2d 241, 265 N.C. 
404—C.J.S. cited in Lewis v. Barnhill, 148 S.E.2d 
536, 542, 267 N.C. 457. 

Bowen v. Constructors Equipment Rental Co., 
191 SE.2d 419, 16 N.C.App. 70, affd. 196 S.E.2d 
789, 283 N C 395. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169, 

Pa.—Eckborg v, Hyde-Murphy Co,, 276 A.2d 513, 442 
Pa 283. 

54.25. Mo —Weils v. Wachtelbom, App., 410 S,W.2d 
558. 

55. Ga.—Seaboard Coast Line R. Co. v. Clark, 176 
S.E 2d 596, 122 Ga.App. 237. 

Ky.—Jones v. Winn-Dixie of Louisville, Inc., 458 
S.W.2d 767. 
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56. Ill,—Deel v. U.S. Steel Corp.. 245 N.E.2d 109, 
105 IlLApp 2d 170. 

Warning 

(2) cither instances. 

U.S.—Stark v. Shell Oil Co., D.C.Miss., 312 F.Supp. 
145, affd. in part, revd. in part on oth. grds., C.A„ 
450 F.2d 994. 

$9. Vt.—Cameron v. Abatiell, 241 A.2d 310, 127 Vt. 

111 . 
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60.5. Ky—Wagers v. Frantz, Inc., 445 S.W.2d 453, 
app. after remand 488 S.W.2d 100 . 

Tex.—A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W,2d 728, err. ref. no rev. err. 

Person supplying material 

(3) Other instances. 

La.—Helminger v. Cook Paint & Varnish Co., App., 
230 So.2d 623. 

60.10. Ky —clones v, Winn-Dixie o)^-Louisville, Inc., 
458 S.W.2d 767. 

Md.—Tie Bar. Inc. v. Shartzer, 241 A.2d 582, 249 Md. 
711. 

Invitee may assume 

(2) D.C.—District of Columbia v. Thomas, CA., 401 

F.2d 430, 130 U.S.App.D.C. 365, cert. den. 89 S.Ct. 

877, 393 U.S. 1088, 21 L.Ed.2d 78L 

(4) Ga.—Peaster v. William Sikes Post No. 4825 

Veterans of Foreign Wars, Inc., 147 S,E.2d 686, 113 

GaApp. 211 


Ky.—Creech v. Heaven Hill Distilleries, Inc.. 497 
S.W.2d 934. 

Pa.—Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Super. 63. 

(5) Ky.—Stciden v. Kroger Co., 483 S.W.2d 146. 

Pa.—Audia v. Gay Apparel Corp., 22 Law.L.J. 251. 

(7) Other matters. 

La.—Ransom v. Acosta Cleaners, Inc., App., 219 So.2d 
224. 

N.M.—Hale v. Furr’s Inc., App.. 511 P.2d 572, 85 
N.M. 246, ccn. den. 511 P.2d 555, 85 N.M. 229. 

Pa.—McKown v. Demmler Properties, Inc., 214 A.2d 
626, 419 Pa. 475. 

Workman 

(2) Has lesser duty than nonworkman under same 

hazards. 

Wis.—Knutter v. Bakalarski, 191 N.W.2d 235, 52 
Wis.2d 751. 
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60.15, Condition of floors 

(1) N.J.—Krackomberger v. Vomado, Inc., 291 A.2d 

842, 119 N.J.Super. 380. 

(3) Other matters. 

Ill.—Carter v. Montgomery Ward & Co., 212 N.E.2d 
115, 65 Ill.App.2d 151. 

Entranceway 

Wash.—Baltzelle v. Doccs Sixth Ave., Inc., 490 P.2d 
1331, 5 Wash.App. 771. 
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60.20. Conn.—Darling v. Burrone Bros., Inc., 292 
A.2d 912, 162 Conn. 187. 

61. Ky.—Wagers v. Frantz, Inc., 445 S.W.2d 453, 
app. after remand 488 S.W.2d 700. 

La.—Barrois v. Service Drayage Co., App., 250 So.2d 
135, application den. 253 So. 66, 259 La. 805, and 
253 So.2d 66, 259 La. 806. 

Md.—Wood V. Johnson, 219 A.2d 231, 242 Md. 446. 

Mich,—Koehler v, Detroit Edison Co., 174 N.W.2d 
827, 383 Mich. 224. 

Bezemek v. Crystal, App., 183 N.W.2d 414, 27 
Mich.App. 36. 

Neb.—Good v. Jones. 168 N.W.2d 520, 184 Neb. 454. 

N.C.—Coleman v. Burris, 144 S.E.2d 241, 265 N.C. 
404. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

Tex.—J. A, Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err.—Salcido v. Bates, 
Civ.App., 436 S.W.2d 934, eir. ref. no rev. err.— 
McIIroy v. Wagley, Civ.App., 437 S.W.2d 5-Car- 
ter V. Harrison, Civ.App., 447 S.W.2d 704, err. ref. 
no rev. err. 
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'64. Me.—Isaacson v. Husson College, 297 A.2d 98. 

Tex,—Martinez v. Hernandez, Civ.App., 394 S.W.2d 
667, err. ref. no rev. err.—Owens v. Acme Oil Co,, 
Civ.App., 408 S.W.2d 947, err. ref. no rev. err. 

64.5. Mo.—C J,S. cited In Thompson v. Southwestern 
Bell Tel. Co.. 451 S.W.2d 147, 150. 

65. Md.—C.J,S. cited in Erdman v. Johnson Bros. 
Radio & Television Co., 271 A.2d 744, 751, 260 
Md. 190. 

Plainly visible 

Tex.—Samford v. Duff, Civ.App., 483 S.W.2d 517, err. 
ref. no rev. err. 
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66.10. U.S.—Wilson v. U.S., D.C.Okl., 339 F.Supp. 
126, affd., C.A., 456 F.2d 687. 

Mich.—Stcehler v. Fashion City of Michigan, Inc., 165 
N.W.2d 306, 14 Mich.App. 76. 

66.15. La.—Raines v. Travellers Ins. Co., App., 254 
So.2d 659, app. dism. 281 So.2d 694. 

Wash.—Baltzelle v. Doces Sixth Ave., Inc., 490 P.2d 
1331, 5 Wash.App. 771. 

Care required 

(2) Ky.—Steiden v. Kroger Co., 483 S.W.2d 146. 
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67. Mo.—C.J.S. quoted in McConnell v. Pic-Walsh 
Freight Co., 432 S.W.2d 292, 296. 

70. Mo.—CJJS. quoted in McConnell v. Pic-Walsh 
Freight Co., 432 S.W.2d 292, 296. 

71. Mo.—CJ.S. quoted in McConnell v. Pic-Walsh 
Freight Co., 432 S.W.2d 292, 296. 

71.10, N.Y.—Di Suvcro v. Gem Window Cleaning 
Co., 252 N.Y.S.2d 735, rev. on oth. grds. 254 
N.Y.S.2d 38, 22 A.D.2d 871, affd. 218 N.E.2d 317, 
17 N.Y.2d 831. 271 N.Y.S.2d 275. 
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71.30. La.—Highlands Ins. Co. v. L. J, Denny and 
Son, App., 328 So.2d 779, writ den. 333 So.2d 237. 

§ 119. Knowledg^e and Appreciation 
of Danger Essential 

72. U.S.—U.S. V. Bell, C.A.Ga.. 354 F.2d 220—High 
Voltage Engineering Corp. v. Pierce, C.A.N.M., 
359 F.2d 33, 21 A.L.R.3d 1345—O’Neill v. U.S., 
C.A.Pa., 411 F.2d 139, app. after remand 450 F.2d 
1012—Mroz V. Dravo Corp., C.A.Pa., 429 F.2d 
1156. 

Mann v. U.S., D.C.Tenn., 294 F.Supp. 691. 

Womble v. J. C. Penney Co., D.C.Tenn., 47 
F,R.D. 350, affd., C.A., 431 F.2d 985. 

Fla.—Sonnenbom v. Gartrell, App., 179 So.2d 385, cert, 
discharged, Sup., 189 So.2d 621. 

Ga.—Griffin v. Campbell, 145 S.E.2d 659, 112 Ga.App. 
420—Stuckey’s Carriage Inn v. Phillips, 178 S.E.2d 
543, 122 Ga.App. 681. 

Ind.—^Rouch v. Bisig, App., 258 N.E.2d 883. 

La.—Louviere v. Great Am. Corp., App., 183 So.2d 
766—^Allien v. Louisiana Power & Light Co., App., 
202 So.2d 704, writ ref. 204 So. 574, 251 La 
392—Kempflf v. B. E. King & Sons, Inc., App,, 222 
So.2d 921. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39—Burk v. Missouri Power & Light Co., 420 
S.W.2d 274—CJ.S. cited in Davidson v. Interna¬ 
tional Shoe Co., 427 S.W.2d 421, 424—^Turpin v. 
Shoemaker, 427 S.W.2d 485. 

Moran v. Hartenbach, App., 423 S.W.2d 53. 

Nj.—Conroy v. 10 Brewster Ave. Corp., 234 A.2d 415, 
97 N.J.Super. 75. 

Pa.—Quinn v. Funk Bldg. Corp., 263 A. 2d 458, 437 Pa. 
268. 

S.D.—Miller v. Baken Park, Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds. 178 N.W.2d 560, 85 
S.D. 133. 

Tenn.—Hellon v. Trotwood Apartments, Inc., 460 
S.W.2d 372, 62 Tenn.App. 203. 

Tex.—Vanlandingham v. First Sav. & Loan Ass’n, Civ. 
App., 410 S.W.2d 218, err. ref. no rev. err.—Carey 
V. Furrs, Inc., Civ.App., 455 S.W.2d 786, err. ref. 
no rev. err. 

Wash.—^McCuUy v. Fuller Brush Co., 415 P.2d 7, 68 
Wash.2d 675. 

Business invitee; customer 

Ala.—Kingsberry Homes Corp. v. Ralston, 235 So.2d 
371, 285 Ala. 600. 

Fla.—A Trysting Place, Inc- v. Kelly, App., 245 So.2d 
875. 

(Ja.—Boatright v. Rich’s, Inc., 173 S.£.2d 232, 121 
Ga.App. 121. 

Iowa—Weidenhaft v. Shoppers Fair of Des Moines, 
Inc., 165 N.W.2d 756. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 526. 

La.—Dunn v. Employere’ Liability Assur. Corp., App., 
241 So.2d 291. 

Mo.—McClure v. Koch, App., 433 S.W.2d 589—Plum- 
lee V. Ramsay Dry Go^s Co., App., 451 S.W.2d 
603. 

Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc., Civ.App., 393 S.W.2d 629, err. ref. no 
rev, err.—Texaco, Inc. v. Forester, Civ.App., 456 
S.W.2d 196, err. ref. no rev. err.—Sims v. Buddies 
Super Markets, Inc., Civ.App., 460 S.W.2d 457, 
err. ref. no rev. err.—Dalton v. Texas Sulphur 
Products, Inc., Civ.App., 482 S.W.2d 24. 


Hidden danger 

(2) One cannot be charged with knowledge of condi¬ 
tion. 

U.S.—Bitsos V. Red Owl Stores, Inc., C.A.S.D., 459 
F.2d 656. 

Deceptive circumstances calculated to mislead, will 
not permit inference of contributory negligence. 

Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

Full appreciation of risk 

Kan.—Autry v. Walls I.G.A. Foodlines, Inc., 497 P.2d 
303, 209 Kan. 424, 447. 

Invitee on land 

Mo.—Lott V. Anheuser-Busch, Inc., App., 481 S.W.2d 
517. 
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72.5. U.S.—Colletti v. Crown Cork & Seal Co., C.A. 
Mo., 362 F.2d 458. 

Cal.—Chase v. Shasta Lake Union School Dist., 66 
CaLRptr. 517, 259 C.A.2d 612, 37 A.L.R.Sd 704. 

Del.—Dammer v. Metropolitan Merchandise Mart, 
Inc., 217 A.2d 688, 9 Storey 247. 

Idaho—Hodge v. Borden, 417 P.2d 75, 91 Idaho 125. 

Iowa—King v. Barrett, 185 N.W.2d 210- 

Md.—Tie Bar, Inc. v. Shartzer, 241 A.2d 582, 249 Md. 
711. 

Mo —Sprague v. Riley, App., 427 S.W.2d 263. 

Neb.—Mason v. Western Power & Gas Co., 160 
N.W.2d 204, 183 Neb. 392. 

Tex.—CJ.S. cited in Jackson v. Associated Developers 
of Lubbock, 581 S.W.2d 208, 212, err. ref. no rev. 
err. 

72.10. U.S.—Dvorak v. Holiday Inns of America, 
Inc., C.A.Fla., 429 F.2d 54. 

Ariz.—Yuma Furniture Co. v. Rehwinkel, 448 P.2d 
420, 8 Ariz.App. 576. 

Tex.—Texaco, Inc. v. Forester, Civ.App., 456 S.W.2d 
196, err. ref. no rev. err. 

Knowledge of slippery conditions 

U.S.—Pope V. Holiday Inns, Inc., C.A.Tex., 464 F.2d 
1303. 

Mo.—Sprague v. Riley, App., 427 S.W.2d 263. 

N.M.—Crockett v. Encino Gardens Care Center, Inc., 
App., 492 P.2d 1273, 83 N.M. 410, cert. den. 
Encino Gardens Care Center, Inc. v. Crockett, 492 
P.2d 1258, 83 N.M 395. 

Ohio—Jeswald v. Hutt, 239 N.E.2d 37, 15 Ohio St.2d 
224, 

Knowled^ not imputed 

Tex.—McWilliams v. Snap-Pac Corp., Civ.App., 476 
S.W.2d 941, err. ref. no rev. err. 

72.15. U.S.—Kerber v. American Mach. & Foundry 
Co., D.CMo., 300 F.Supp. 1205, affd., C.A., 411 
F,2d 419. 

Ky.—Houchin v. Willow Ave. Realty Co., 453 S.W.2d 
560. 

La.—Luke v. Williams, App., 255 So.2d 450. 

Mich.—Uren v. Toth, 146 N.W.2d 137, 5 Mich.App. 
170. 

Mo.—Coleman v. Buchner, App., 444 S.W.2d 16. 

N.C.—Keith v. G. D. Reddick, Inc., 189 S.E.2d 775, 15 
N.C-App. 94. 

Ohio—Jeswald v. Hutt, 243 N.E.2d 790, 17 Ohio Misc. 
3, affd. 239 N.E.2d 37, 15 Ohio St.2d 224. 

Wyo.—LcGrande v. Misner, 490 P.2d 1252. 

Knowledge of slippery conditions 

Md.—Craig v. Greenbelt Consumer Services, Inc., 222 
A.2d 836, 244 Md. 95. 

Or.—McDonald v. World Wide Dodge, Inc., 412 P.2d 
371, 243 Or. 218. ’ 

72,20. U.S.—Greyhound Lines, Inc. v. Miller, C.A. 
Mo., 402 F.2d 134. 

Cal,—clones v. Freeman, 56 CaLRptr. 250, 248 C.A.2d 
64. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 526. 

Md.—Driver v, Potomac Elec. Power Co., 230 A.2d 
321, 247 Md. 75. 
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Mo.—Albere v. GeWert, 409 S.W.2<I «82—Bohler v. 
National Food Stores, Inc., 423 S.W.2d 936. 

Moran v. Hartenbach, App., 423 S.W.2d 53— 
O’Dell V. Cook’s Market, Inc., App., 432 S.W.2d 
382—McClure v. Koch, App., 433 S.W.2d .o9. 

Okl.—C. R. Anthony Co. v. Million. 435 P.2d 116. 

Tex.—El Paso Drive-In Cafes, Inc. v. Wilson, Civ,App., 
467 S.W.2d 200. 

Wyo,—Continental Motors Corp. v. Joly, 483 P.2d 244. 

Objective test 

Conn.—Wendt v. Balletto, 224 A.2d 561, 26 Cbnn.Sup. 
367. 

Invitee 

Tex.—Massman-Johnson v. Gundolf, 484 S.W.2d 555. 

73. La.—Champagne v. Northern Assur. Co. of 
America, App., 210 So.2d 68, writ den. 214 So.2d 
159, 252 La. 831—Farris v. Baker, App., 240 
So 2d 410. 

N.C-Shoffner v. City of Raleigh, 173 S.E.2d 7, 7 
N.CApp. 468. 

74. Del.—Levine v. Lam. 226 A.2d 925. 

Pa.—Walters v. Char-Mar, Inc., 284 A.2d 139, 220 
Pa.Supcr. 79. 

75. U.S.—Nuckoles v. F.W. Woolworth Co., D.CVa., 
248 F.Supp. 164, revd. on oth. grds., C.A., 372 
F.2d 286. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 
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76. Ga.—Wade v. Roberts, 163 S.E.2d 343, 118 Ga. 
App. 284. 

Neb.—Disney v. Butler County Rural Public Power 
Dist., 160 N.W.2d 757, 183 Neb. 420. 

79. Mass.—Halley v, Hugh Nawn, Inc., 248 N.E,2d 5, 
356 Mass. 28. 

80. Del.—Bib v. Merlonghi, 252 A.2d 548. 

80.5. Minn.—Knutson v. Arrigoni Bros. Co., 147 
N.W.2d 561. 275 Minn. 408. 

81. U.S.—Hetzel v. Jewel Companies, C.A.Ind., 457 
F.2d 527. 

Hernandez v. U.S., D.C.Tex,, 313 F.Supp. 349. 

Ala.—Evans v. Tanner, 244 So.2d 782, 286 Ala. 651. 

Ga.—Simpson v. Dotson, 210 S.E.2d 240, 133 Ga.App. 
120—Robinson v. Westcfti Intern. Hotels Co., 318 
S.E2d 235, 170 Ga.App. 812. 

Mass.—Vance v. Gould, 243 N.E.2d 165, 355 Mass. 
104. 

Okl.—Henryctta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Tenn.—Hellon v. Trotwood Apartments, Inc., 460 
S.W.2d 372, 62 Tenn.App. 203. 

Tex.—Thomas v. T. C. Bateson Co., Civ.App., 437 
S.W.2d 386, err. ref. no rev. err. 
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82. Tex.—Scott v. Liebman, 404 S.W.2d 288. 

Mountain climber 

Ga.—Herrington v. Stone Mountain Memorial Ass’n, 
168 S.E2d 633, 119 Ga.App. 658, revd. on oth. 
grds. 171 S.E.2d 521, 225 Ga. 746, mand. conf. 40, 
172 S.E2d 434, 121 Ga.App. 20. 

82.5, U.S.—Zatina v. Greyhound Lines, Inc., C.A. 
N.D., 442 F.2d 238. 

Ga.—Somers v. Tribble, 154 S.E2d 620, 115 Ga.App. 
282. 

Kan.—^Autry v. Walls I.gFa. Foodliner, Inc., 497 P.2d 
303, 209 Kan. 424, 447. 

Mo.—Bridges v. Arkansas-Missouri Power Co., App., 
410 S.W.2d 106. 

Ohio—Hooker v. Kroger Co., 231 N.E2d 344, 12 Ohio 
App.2d 105. 

§ 120(1), -Duty to Observe and 

Appreciate Danger 

84. U.S.—Hamer v. Somerset Steel Erection Co., 
D.C.W.Va., 284 F.Supp. 553—Rhoads v. Service 
Mach. Co„ D.C.Ark., 329 F.Supp. 367. 
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Ariz.—Maas v. Drehcr, 460 P.2d 191, !0 Ariz.App. 
520. 

Cal.—Kindt v. Kauffman, 129 Cal.Rptr. 603, 57 CA.3d 
845. 

Ky.—Morton v. Allen Const. Co., 416 S.W.2d 733. 
Mo.— CJS. quoted in Thomas v. First Nat. Bank of 
Richmond, 561 S.W.2d 719, 721, 

Mont.-—Hanson v. Colgrove, 447 P,2d 486, 152 Mont. 
161. 

Neb.—Omaha Nat. Bank v. Omaha Public Power Dist., 
180 N.W.2d 229, 186 Neb. 6. 

N.H.—Richards v. Crocker, 236 A.2d 692. 108 N.H. 
377. 

Okl.—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

Tenn.—Hellon v, Trotwood Apartments, Inc., App., 
460 S.W.2d 372, 62 Tcnn.App. 203. 

Tex.—Carter v, Hamson, Civ.App., 447 S.W.2d 704, 
err. ref. no rev, err. 

Wash.—Todd v. Harr, Inc.. 417 P.2d 945, 69 Wash.2d 
166. 

Hunt V. King County. 481 P.2d 593, 4 Wash. 
App. 14. 

Exclusive attention not required 
U.S.—Gowdy V. U.S., C.A.Mich., 412 F.2d 525, cert, 
den. 90 S.Ct. 437, 396 U.S. 960, 24 L.Ed.2d 425, 
reh. den. 90 S.Ct. 750, 396 U.S. 1063, 24 L.Ed.2d 
756. 

Proper lookout 

Tex.—Rohan v. Baker, Civ.App., 470 S.W.2d 238, err. 
ref no rev. err. 

Golfer 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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84.5. U.S.—Kaiser v. Traveler’s Ins. Co., D.C.La., 
359 F.Supp. 90, affd., CA., 487 F.2d 1300, reh. gr. 
496 R2d 531. 

Cal.—Richardson v. Oliveri, 53 Cal.Rptr. 59, 244 
C.A.2d 369—Gilbert v. City of Los Angeles, 58 
Cal.Rptr. 56, 249 C.A.2d 1006. 

Ga.—Ryder Truck Rental, Inc. v. Gianotos, 147 S.E.2d 
448, 113 Ga.App. 81—Boatner v. Sims, 154 S.E.2d 
282, 115 Ga.App. 284. 

lU.—Clark v. Quincy Housing Authority, 229 N.E.2d 
780, 86 IU.App.2d 458. 

Ky.—Arens v. McHale, 453 S.W.2d 754. 

La.—Jopling v. Short Cut White Kitchen, Inc., App., 
204 So.2d 128—Hanford v. Jan C. Viterwyk Co., 
App., 214 So.2d 236, writ ref 216 So.2d 309, 253 
La. 67—Galloway v. Employers Cas. (2o., App., 
257 So.2d 760, writ, ref 260 So.2d 322, 261 La. 
542. 

Minn—Muckier v. Buchl, 150 N.W.2d 689, 276 Minn. 
490. 

Mo.—^Turpin v. Shoemaker, 427 S.W.2d 485—Cover v. 
Phillips Pipe Line Co., 454 S.W.2d 507—CJ,S. 
quoted in Thomas v. First Nat. Bank of Richmond, 
561 S.W.2d 719, 721. 

Sprague v. Riley, App., 427 S.W.2d 263. 

Neb.^—Dimey v. Butler (Dounty Rural Public Power 
DbL. 160 N.W.2d 757, 183 Neb. 420. 

N.M.—Bdiymer< v. Kimbell-Diaraond Co., 434 P.2d 
392, 78 N.M. 570. 

N.Y.—Jenks v, McGranaghan, 316 N.Y.S.2d 648, 65 
Misc.2d 284, affd. 322 N.Y.S.2d 316, 37 A.D.2d 
638,^ affd. 285 N.E2d 876, 30 N.Y.2d 475, 334 
N.y.S.2d 641. 

Pa.—Kresovich v. Fitzsimmons, 264 A.2d 585, 439 Pa. 
10. 

Kurtzer v. Corgan, 57 Luz.L.Reg. 83. 

85. U.S.—Dvorak v. Holiday Inns of America, Inc., 
CAFla., 429 F.2d 54. 

Hamer v. Somerset Steel Erection Co., D.C.W. 
Va., 284 F.Supp. 553—Phillips v. Morton Frozen 
Foods, D.CArk., 313 F.Supp. 228—Hale v. Bethle¬ 
hem Steel Corp., D.C.Ill., 335 F.Supp. 559. 

Fla.—Stock V. Gross, App., 186 So.2d 827—Green v. 

The Jesters, App., 199 So.2d 785, 

Ga.—Slaughter v. Slaughter, 177 S.E.2d 119, 122 Ga. 
App, 374. 


Ind.—Tyler v. Nolen. 248 N-E2d 186, 144 Ind.App. 
665—Gwaltney Drilling, Inc. v. McKee, 259 
N.E2d 710, 148 Ind-App. I. 

Ky.—Goetz v. Green River Rural Elec. Cd-op, Corp., 
398 S.W.2d 712—Morton v. Allen Const. Co., 416 
S.W.2d 733—clones v. Winn-Dixie of Louisville, 
Inc., 458 S.W.2d 767. 

La.—Coquille v. Expressway Bowling, Inc., App., 183 
So.2d 347. writ ref 185 So.2d 220, 249 U. 112— 
Vincent v. Superior Iron Works & Supply Co., 
App., 170 So.2d 184, writ ref 172 So.2d 292, 247 
La. 482—Meek v. Travelers Ins. Co., App., 188 
So.2d 677—Romano v. Bonstaff, App., 198 So.2d 
499. 

Md.—Southern Maryland Elec. Co-op. v. Blanchard, 
212 A.2d 301, 239 Md. 481. 

Mich.—Koehler v. Detroit Edison Co., 165 N.W.2d 
598, 14 Mich.App. 367, affd. in part, revd, in part 
174 N.W.2d 827, 383 Mich. 224. 

Mo.—Schilling v. Bi-State Development Agency, App., 
414 S.W.2d 818. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

Pa.—Clough V. McFadden, 7 Adams L.J. 116. 

Tex.—Ingram v. Texas Industries, Inc., Civ.App., 396 
S.W.2d 423, err. ref no rev. err. 

Wash.—Hunt v. King County, 481 P.2d 593, 4 Wash. 
App. 14. 

Water skier 

Tex.—Reddick v. Lindquist, Civ.App., 484 S.W.2d 441. 
Not following instruction manual held not negli¬ 
gence 

Ky.—Penker Const. Co. v. Finley, 485 S.W.2d 244. 
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86. U.S.—Lemley v. U.S., D.CW.Va., 317 F.Supp. 

350, affd., C.A., 455 F.2d '522. 

Cal.—Mark v. Pacific Gas & Elec. Co., 101 Cal.Rptr. 
908, 496 P.2d 1276, 7 C3d 170. 

Beauchamp v. Los Gatos Golf (bourse, 77 Cal. 
Rptr, 914, 273 C.A.2d 20. 

Ga.—McKnight v. Guffin, 162 S.E.2d 743, 118 Ga.App. 
168—Wade v. Roberts, 163 S.E.2d 343, 118 Ga. 
App. 284—Herschel McDaniel Funeral Home, Inc. 
V. Hines, 183 S.E2d 7, 124 Ga.App. 47. 

La.—Vincent v. Superior Iron Works & Supply Co., 
App., 170 So.2d 184, writ ref 172 So.2d 292, 247 
La. 482—Albert v. J. & L. Engineering Co., App., 
214 So.2d 212—Beard v. Wilson Wholesale Distrib¬ 
utors, Inc., App., 215 So.2d 664. 

Mass.—Kopaezski v. Eastern Air Lines, Inc., 300 
N.E.2d 923, I Mass.App. 840. 

Mich.—Honor! v. J. L. Hudson Co., 160 N.W.2d 513, 
10 Mich.App. 623. 

Minn.—Rausch v. Julius B. Nelson & Sons, Inc., 149 
N.W.2d 1, 276 Minn. 12. 

Mo.—Combellick v. Rooks, 401 S.W.2d 460. 

McClure v. Koch, App., 433 S.W.2d 589. 

Neb,—Mas<m v. Western Power & Gas Co., 160 
N.W.2d 204, 183 Neb. 392—Mendoza v. Aguilera, 
165 N.W.2d 360, 184 Neb. 94. 

N.C.—Jeraigan v. Atlantic Coastline R. Co., 167 S.E.2d 
269, 275 N.C. 277, app. after remand 175 S.E.2d 
701, 9 N.CApp. 186. ■ 

Ohio-Jeswald v. Hutt, 239 N.E2d 37, 15 Ohio St.2d 
224. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affirmed 219 A.2d 682, 421 Pa. 413. 
Tenn.—^Hellon v. Trotwood Apartments, Inc., 460 
S.W.2d 372, 62 Tenn.App. 203. 

86.5. U.S.—Kalopodes v. Federal Reserve Bank of 
Richmond, C.A.Va., 367 F.2d 47, 24 A.L.R.3d 
380. 

Hamer v. Somerset Steel Erection Co., D.C.W. 
Va,, 284 F.Supp. 553—Phillips v. Morton Frozen 
Foods, D.C.Ark., 313 F.Supp. 228. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref no rev. err.—Carter v. Harri¬ 
son, Civ.App., 447 S.W.2d 704, err. ref. no rev. err. 
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86.10. Opening door 

(4) Contributory negligence not shown. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

86.15. U.S.—Salim v. U.S., CA.La.. 382 F.2d 240. 

Ariz.—Heth v, Del Webb’s Highway Inn, 429 P.2d 442, 
102 Ariz. 330. 

Cal.—Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.3d 20. 

Ky.—Smith v. Smith, 441 S.W.2d 165, 

La,—clones v. W. T, Grant Co., App., 187 So.2d 470— 
Champagne v. Northern Assur. Co. of America, 
App., 210 So.2d 68, writ den. 214 So.2d 159, 252 
La. 831—Nurdin v. Connecticut Fire Ins. Co., 
App., 211 So.2d 688. 

Md.—Read Drug & Chemical Co. of Baltimore City v. 
Colwill Const. Co'., 243 A.2d 548, 250 Md. 406— 
Lloyd v. Bowles, 273 A.2d 193, 260 Md. 568— 
Rooney v. Statewide Plumbing & Heating—Gener¬ 
al Contractors, Inc., 290 A.2d 496, 265 Md. 559- 

Minn.—^Tonne v. Becker Grain & Lumber Co., 139 
N.W.2d 797, 273 Minn. 73—Sanders v. Boulevard 
Del., Inc., 152 N.W.2d 132, 277 Minn. 199. 

Mo.—Ecker v. Big Bend Bank, App., 407 S.W.2d 45— 
Sprague v. Riley, App., 427 S.W.2d 263—O’Dell v. 
Cook’s Market, Inc., App., 432 S.W.2d 382. 

Neb.—Costello V. Simon, 141 N.W.2d412, 180 Neb. 35. 

N.M.— Hale v. Furr’s Inc., Appv, 511 P.2d 572, 85 
. N.M. 246, cert. den. 511 P.2d 555, 85 N.M. 229. 

N.C—Britt V. Mallard-Griffin, Inc., 161 S.E.2d 155, 1 
N.C.App. 252—Brady v. Carolina Coach Co., 162 
S.E.2d 514, 2 N.C.App. 174. 

Okl.—Reed v. Frst Nat. Bank of Wagoner, 405 P.2d 
10—Harrod v. Baggett, 418 P.2d 652. 

Obvious risks 

Okl.—C. R. Anthony Co, v. Million, 435 P.2d 116. 
Readily apparent 

La,—Doyle v. U.S. Fidelity & Guaranty Co., App., 266 
So.2d 541. 

87. Fla,—McRae v. Winn Dixie Stores, Inc., App., 
227 So.2d 214. 

Tex.—Smith v. Texas Pipeline Co., Civ.App., 455 
S.W.2d 346, err. ref no rev. err. 

Wash.—Impero v. Whatcom County, 430 P.2d 173, 71 
Wash.2d 438. 

88 . Ky.—Southern Bell Tel. & Tel. Co. v. Walters, 
413 S.W.2d 615. 

Mo.—McConnell v. Pic-Walsh Freight Co., 432 S.W.2d 
292. ’■ 

Neb.—Omaha Nat. Bank v. Omaha Public Power Dist., 
180 N.W.2d 229, 186 Neb. 6. 

Invitee 

U.S.—Kalopodes v. Federal Reserve Bank of Rich¬ 
mond, C.A.Va., 367 F.2d 47, 24 A.L.R.3d 380. 

Ill.—Beccuc v. Rockford Park Dist., 236 N.E.2d 105, 94 
Ill.App.2d 179. 

La.—Nunez v. Modem Woodcraft Co., App., 197 So.2d 
339. 

Or.—Bowlds v. Taggesell Pontiac Co., 419 P.2d 414, 
245 Or. 86. 

89. Ohio—Motorists Mut. Ins. Co. v. Walker, 265 
N.E.2d 836, 26 Ohio Misc. 169. 

90. U.S.—Dvorak v. Holiday Inns of America, Inc., 
C.A.Fla., 429 F.2d 54. 

N.Y.—Kulaga v. State, 322 N.Y.S.2d 542, 37 A.D.2d 
58, affd. 290 N.E2d 437, 31 N.Y.2d 756, 338 
N.Y.S.2d 436. 

Invitee 

Iowa—Meader v, Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101. 

Applicable ratber than assumed risk mle 

Ark.—McDonald v. Hickman, 478 S.W.2d 753, 252 
Ark. 300. , 
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91. D.C—Neff V. U.S., CA., 420 F.2d 115, 136 
U.S.App.D.C. 273, cert. den. 90 S.Ct 1500, 397 
U.S. 1066, 25 L.Ed.2d 687. 
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La.—Vogt V. Wheat, App., 232 So.2d 526, writ ref. 233 
So.2d 565. 255 La. 917. 

92. U.S.—Long v. Burdette Mfg. Co., C.A.N.C., 460 
F.2d 448. 

Fla.—Stock V. Gross, App., 186 So.2d 827. 

Ga.—Herrington v. Stone Mountain Memorial Ass'n, 
168 S.E.2d 633, 119 Ga.App. 658, revd. on oth. 
grds. 171 S.E.2d 521, 225 Ga. 746, mand. conf to 
172 S.E:2d 434, 121 Ga.App. 20. 

Ill.—Dunham v. Vaughan & Bushnell Mfg. Co., 229 
N.E.2d 684, 86 Ill.App.2d 315, affd. 247 N.E.2d 
401, 42 I11.2d 339. 

La.—Hardware Dealers Mut. Fire Ins. Co. v. Willis, 
App., 179 So.2d 441—Coquille v. Expressway 
Bowling, Inc., App., 183 So.2d 347, wnt ref 185 
So.2d 220, 249 La. 112. 

N.H.—Allen v. State. 260 A.2d 454, 110 N.H. 42. 

N.M.—Stoes Bros., Inc. v. Freudenthal, App., 463 P.2d 
37, 81 N.M. 61. 

Negligence or conduct of another party 

Tex.—Henderson v, Morris, Civ.App., 476 S.W.2d 471. 

Automobile tow chain 

La.—Spriggins v, Broadmoor Esso Service Center App., 
263 So.2d 365, wnt ref 266 So.2d 443, 262 La. 
1155. 

93. Md.—Tie Bar, Inc. v. Shartzer, 241 A.2d 582, 249 
Md. 711. 

N.C.—Nance v. Parks, 146 S.E.2d 24, 266 N.C. 206, 15 
A.L.R3d 1377. 

McClellan v. City of Concord, 191 S.E.2d 430, 
16 N.C.App. 136. 
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95. U.S.—Paluch V. Erie Lackawanna R. Co., C.A. 
N.J., 387 F.2d 996. 

Fla. — Foulk V. Perkins, App., 181 So.2d 704. 

Kan.—Harbaugh v. Darr, 438 P.2d 74, 200 Kan. 610- 
Guerra v. Jaeger, 461 P.2d' 737, 204 Kan. 309— 
Huxol v. Nickell, 473 P.2d 90, 205 Kan. 718—Lo¬ 
gan v. McPhail, 494 P.2d 1191, 208 Kan. 770. 

Ky,—Wagers v. Frantz, Inc., 445 S.W.2d 453, app. after 
remand 488 S.W.2d 700. 

La.—Roberie v. Sinclair Refining Co., App., 252 So,2d 
488. 

Mo.—Fehlbaum v. Newhouse Broadcasting Corp., 
App., 483 S,W.2d 664. 

Invitee 

Ga.—Chotas v. J. P. Allen & Co., 149 S.E.2d 527, 113 
Ga.App. 731. 

Kan.—Warren v. T.G. & Y. Stores Co., 499 P.2d 201, 
210 Kan. 43. 

N.J.—Krackomberger v. Vomado, Inc., 291 A.2d 842, 
119 N.J.Super. 380. 

Ohio—Salemi v. Duffy Const. Corp., App., 197 N.E.2d 
397, revd. on oth. grds. 209 N.E.2d 566, 3 Ohio 
St.2d 169, cert. den. 86 S.Ct. 933, 383 U.S. 927, 15 
L.Ed. 847, reh. den. 86 S.Ct. 1271, 383 U.S. 973, 16 
L.Ed.2d 313. 

Utah—^Hindmarsh v. O. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2d 413. 

Anticipating sudden rainstorm 

Ga.—Herrington v. Stone Mountain Memorial Ass'n, 
168 S.E.2d 633, 119 Ga.App. 658, revd- on oth. 
grds. 171 S.E.2d 521, 225 Ga. 746, mand. conf to 
172 S.E.2d 434, 121 Ga.App. 20. 

96. Ga.—J. C. Penney Co. v. Knight, 166 S.E.2d 434, 
119 Ga. App. 70. 

Ill.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 Ill.App.2d 39. 

La.—Masters v. State Farm Ins. Co., App., 266 So.2d 
508. 

Md.—Mershon v. Gino’s, Inc., 276 A.2d 191, 261 Md. 
350. 

Mass.—Davidonis v. Levielle, 248 N.'E.2d 645, 356 
Mass. 716. 

Mo.—Wells V. Wachtelbom, App., 410 S.W.2d 558— 
Hammon v. Gentemann,^ App., 423 S.W.2d 5. 

Pa.—Knapp v. City of Bradford, 247 A.2d 575, 432 Pa. 
172. 

Utah—Hindmarsh v. O. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2d 413. 


Failure to see as failure to look 

La.—Naquin v. Callais, App., 191 So.2d 885—Magenta 
v. Firemens Fund Ins. Co., App, 284 So.2d 839. 

Visibility as test 

Minn.—Munoz v. Applebaum*s Food Market, Inc., 196 
N.W.2d 921. 293 Minn. 433. 

97. Ga.—Harris v. Bethel Air Conditioning & Elec. 
Co., 150 S.E.2d 710, 114 Ga.App. 255. 

La.—Cogley v. Allstate Ins. Co., App., 246 So.2d 379, 
application den. 247 So.2d 865, 258 La. 768—Geig¬ 
er v. Larrieu, App., 246 So.2d 713—Higgins v. 
Louisiana Fire Ins. Co. of Baton Rouge, App., 249 
So.2d 289, writ ref 252 So.2d 669, 259 La. 774. 

Md.—Southern Maryland Elec. Coop. v. Blanchard, 212 
A.2d 301, 239 Md. 481. 

Mo.—Melton v. ACF Industries, Inc., App., 404 
S.W.2d 772 

N.Y.—Vella v. Seacoast Towers “A”, Inc., 302 N.Y. 
S.2d 451, 32 A.D.2d 813. 
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98. Mo.—Freese v. Kellison, App., 482 S.W.2d 538, 
app. after remand 508 S.W.2d 285. 

99. Colo.—Hicks v. Steinbaugh Lumber Co., App., 
471 P.2d 613. 

Ga.—Jacobs Pharmacy Co. v. Gipson, 159 S.E.2d 171, 
116 Ga.App. 760. 

La.—Higgins v. Louisiana Fire Ins. Co. of Baton Rouge, 
App., 249 So.2d 289, writ ref 252 So.2d 669, 259 
La. 774. 

Obvious danger 

(2) Other statements. 

La,—Kuhn v. Oulliber, App,, 225 So.2d 317, writ ref 
227 So.2d 589, 254 La. 839—King v. Investment 
Equities, Inc., App., 264 So.2d 297. 

Neb.—Hilker v. N. P. Dodge Bldg. Co., 168 N.W.2d 
701, 184 Neb. 495. 

99.5. N.C.—Warren v. Lewis, 160 S.E2d 305, 273 
N.C 457. 

Okl,—Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

Each case depends on own facts 

(2) Similar statements. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S W,2d 728, err. ref no rev. err. 

99.10. Idaho—Otts v, Brough, 409 P.2d 95, 90 Idaho 
124. 

La.—Vogt y. Wheat, App., 232 So.2d 526, writ ref 233 
So.2d 565, 255 La. 917. 

Ohio—Grossnickle v. Village of Germantown, 209 
N.E.2d 442, 3 Ohio St.2d 96. 

Workman 

Wis.—Knutter v. Bakalarski, 191 N.W.2d 235, 52 
Wis.2d 751. 

99.15. Fla.—Winn Dixie Stores, Inc. v. Williams, 
App., 264 So.2d 862. ‘ 

Ohio—Grossnickle v. Village of Germantown, 209 
N.E.2d 442, 3 Ohio St.2d 96. 

page 58 

5. U.S.—Hubbard v. U.S., D.C.Va., 295 F.Supp. 524. 

La.—Goins v. State Farm Fire & Cas. Co., App., 223 
So.2d 435, writ ref 226 So.2d 772, 254 La. 783. 

6 X N.Y.—Halstead v. Kennedy Valve Mfg. Co.. 321 
N.Y.S.2d 215, 36 A.D.2d 1005, affd. 292 N.E.2d 
782, 31 N.Y.2d 901, 304 N.Y.S.2d 638. 

Tex.—Ingram v. Texas Industries, Inc., Civ.App., 396 
S.W,2d 423, err, ref no rev. err. 

6,4. Wash.—Baltzelle v. Doces Sixth Ave., Inc., 490 
P.2d 1331, 5 Wash.App. 771. 
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6.6. La.—Daves v. Hamilton, App., 194 So.2d 361. 

Tex.—Texaco, Inc. v. Forester, Civ.App., 456 S.W.2d 
196, err. ref no rev. err. 

Latent or patent defects 

La.—Meek v. Travelers Ins. Co., App., 188 So.2d 677. 

6,8. Fla.—^Milby v. Pace Pontiac, Inc., App., 176 
So.2d 554, cert, dism., Sup,, 185 ^.2d 467. 
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Minn.—Johnson v. R. E Taplcy, Inc., 136 N.W.2d 538, 
272 Minn. 19. 

6.12. Mass.—Walton v. Hoffman, 248 N.E2d 647, 
356 Mass. 716. 

6.16. Wis.—Prelipp v. Wausau Memonal H<Kpital, 
183 N.W.2d 24, 50 Wis.2d 27. 

6.18. La.—McHenry v. Hanover InS. Co., App., 246 
So.2d 374. 

Md.—Hutzler Bros. Co. v. Taylor, 230 A.2d 663. 247 
Md. 228. 
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6.50. U.S.—Pewatts v. J. C. Penney Co., C.A,Pa., 356 
F.2d 586. 

Nuckoles V. F. W. Woolworth Co,. D.C.Va.. 248 
F.Supp. 164, revd, on oth. grds., CA., 372 F.2d 
286. 

Fla.—Miami Coin-O-Wash, Inc. v, McGough, App., 
195 So.2d 227, 23 A.L.R.3d 1242—Pensacola Res¬ 
taurant Supply Co. V. Davison, App., 266 So.2d 
682. 

Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 526— 
Westray v. Standiford, 449 S.W.2d 212—Jones v. 
Winn-Dixie of Louisville, Inc., 458 S.W.2d 767. 

La.—Coquille v. Expressway Bowling, Inc., App., 183 
So.2d 347, writ ref 185 So.2d 220, 249 La. 112— 
Boubede v. Casualty Reciprocal Exchange, App., 
209 So.2d 82—Hawsey v. U.S. Fidelity & Guaranty 
Co., App., 211 So.2d 417—Guillot v. Insurance Co. 
of North America, App., 230 So.2d 455. 

Md.—Cook v. Peoples Drug Stores, Inc., 223 A.2d 607, 
244 Md. 693—Tie Bar, Inc. v. Shartzer, 241 A.2d 
582, 249 Md. 711—Hynes v. Hutzler Bros. Co., 276 
A.2d 99, 261 Md. 345. 

Minn.—Carlson v. Rand, 146 N.W.2d 190, 275 Minn. 
272. 

Mo.—Pollard v. Hill. App., 447 S.W.2d 777. 

Neb.—Krantz v. Marge's Mufflers, Inc., 172 N.W.2d 
624, 184 Neb, 838. 

N.C—Holland v. Malpass, 147 S.E2d 234, 266 N.C. 
750-Hinson v. Cato’s, Inc., 157 S.E2d 537, 271 
N.C. 738. 

Tex.—Scott v. Liebman, Civ.App., 404 S.W.2d 288. 

Va.—Tazewell Supply Co. v. Turner. 189 S.E.2d 347, 
213 Va. 93. 

Age alone not conclusive of impaired capacity 

Ky.—O’Connor’& Rcque Co. v. Bill, 474 S,W.2d 344. 

6.54. La.—Chauvin v. U.S. Fidelity & Guaranty Co., 
App., 223 So.2d 441, application den. 226 So.2d 
921, 254 La. 790. 

Ohio—Potts V. David L. Smith Const. Co., App., 261 
N.E.2d 176, 23 Ohio App.2d 144. 

Pa.—Kurtzer v. Corgan, 57 Luz.L.Reg. 83. 

Failure to look 

(2) Other matters. 

La.—Meyers v. Schwegmann Bros. Giant Super Mar¬ 
kets, Inc., App., 284 So.2d 847. 
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6.56. Colo.—T.S.M. Corp. v. Hirth, 473 P.2d 707, 
172 Colo. 361. 

La.—Vidrine v. Dupre, App., 204 So.2d 418. 

Minn.—Johnson v. R. E. Tapley, Inc., 136 N.W.Zd 538, 
272 Minn. 19. 

Mo.—Hurst v. Chase Hotel, Inc., App., 421 S.W.2d 
532. 

6,58. Fla.—Pensacola Greyhound Racing, Inc. v. Wil¬ 
liams, App., 193 So.2d 628. 

6.60. U.S.—^Pewatts v. J. C. Penney Co., C.A.Pa., 356 
F.2d 586. 

Ky.—^Jones v, Winn-Dixie of Louisville, Inc., 458 
S.W.2d 767. 

La.—Dykes v. Champagne, App., 200 So.2d 921—Guy 
v, Kroger Co., App., 204 So.2d 790—^Fabre v, B. F. 
Goodrich Co., App., 218 So.2d 617. 

Tenn.—Interstate Life & Acc. Co. v. Cox, 396 S.W.2d 
80, 55 Tenn.App. 40. 

6.62. Fla.—Maas Bros., Inc. v. Bishop, App,, 204 
So.2d 16. 
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Iowa—Forsberg v. M. L Parker Co., 139 N.W.2d 315, 
258 Iowa 513 

Kan.—Bingham v. Hillcrest Bowl, Inc.. 427 P.2d 591, 
199 Kan. 40. 

Ky.—Lee v. Dutli, 403 S.W.2d 703. 

La—Lang v. Winn-Dixie Louisiana, Inc. App., 230 
So.2d 383, writ ref. 233 So.2d 252. 255 La 815. 

Md.—Honolulu Limited v. Clam, 224 A.2d 433, 244 
Md. 590. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451. 
181 Neb. 840. 

Wis.—Steinhorsl v. H. C. Prange Co., 180 N.W.2d 525, 
48 Wis.2d 679. 

Entranceway 

(4) Other matters. 

La.—Meek v. Travelers Ins Co., App., 188 So.2d 677. 

Hole 

(2) Other matters. 

La.—Mitchell v. Aetna Cas. & Sur. Co, App., 284 
So.2d 636. 
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6 . 64 . U.S.—Moenck v. U.S.. D.C.Iowa, 264 F.Supp. 
615. 

Ala.—Foodtown Stores, Inc. v. Patterson, 213 So. 2d 
211, 282 Ala. 477. 

Mo.—Shute V. Prom Motor Hotel, Inc,, App., 446 
S.W.2d 137. 

Tex.—Sproles v. L. J. Sharp Hardware, Inc., Civ.App., 
419 S.W.2d 680, err. ref. no rev. err. 

Wis.—Steinhorst v. H. C. Prange Co., 180 N.W.2d 525, 
48 Wis.2d 679. 

Inspection or examination 

(1) Mo.—Cunningham v. Bellerive Hotel, Inc., 490 

S.W.2d 104. 

6.66. La.—Lang v. Winn-Dixie Louisiana, Inc., App, 
230 So.2d 383, writ ref. 233 So 2d 252, 255 U. 
815. 

6.68. Ga.—Fletcher v. Family Center, Inc., 312 
S.E.2d 856, 169 Ga.App. 376. 

La.—Hay v. Sears, Rodjuck & Co., App., 224 So.2d 
496. 

Wash.-Smith v. B & I Sales Co., 443 P.2d 819, 74 
Wash.2d 151. 

Invitee 

Kan.—Warren v, T.G. & Y. Stores Co., 499 P.2d 201, 
210 Kan. 43. 

6.70. La.—Murry v, Boston Ins. Co., App., 178 So.2d 
452, writ ref. 179 So.2d 641, 248 La. 467. 

6.72. Fla.—Stoeber v. Maintenance, Inc., App, 205 
So.2d 305. 

La.—Chauvin v. U.S. Fidelity & Guaranty Co., App., 
223 So.2d 441, application den. 226 So.2d 921, 254 
La. 790. 

Pa.—^Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Supcr. 63. 
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6.74. La.—Guy v. Kroger Co., App., 204 So.2d 790. 
6.78. Tripping over floor elevation 

Fla.—Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

6.80. U.S.—Pcwatts v. J. C. Penney Co., C.A.Pa., 356 
F.2d 586. 

Fla.—^Maximo Moorings Marine Center, Inc, v. Walke, 
App., 196 So.2d 215. 

§ 120(2).-Forgetfulness or 

Inattention to Danger 

7. U.S, — ^Dvorak v. Holiday Inns of America, Inc., 
C.A.Fla., 429 F.2d 54. 

Fla.—^Van Horn v. Food Service Equipment, Inc., App., 
177 So.2d 528—Stueber v. Maintenance, Inc., App., 
205 So.2d 305. 

Ky.—Goetz v. Green River Rural Elec. Co-op. Corp,, 
398 S.W.2d 712. 

La.—CJ,S- quoted at length in Hill v. Lundin & Asso¬ 
ciates, Inc., 243 So.2d 121, 122, revd. on oth. grds. 
256 So.2d 620, 260 U. 542. 
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Schwartz v. Employers* Group Assur. Co., App., 
192 So.2d 912—Skyles v. State Farm Fire & Cas. 
Co.. App.. 210 So 2d 609, wnt ref. 214 So.2d 161, 
252 La. 835—Manuel v. Jennings Lumber Co., 
App., 248 So.2d 908, application den 252 So.2d 
454, 259 La. 757 —CJjS, entire section quoted in 
Masters v. State Farm Insurance Co., App., 266 
So.2d 508. 510—CJ.S. quoted in Wilson v. Allstate 
Insurance Corp., App., 278 So.2d 814, 816. 

Okl.—CJ.S. quoted at length in Hcnryctta Const. Co. 
v. Harris. 408 P.2d 522, 528. 28 A.L.R.3d 876. 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. 

S.C—Blount V McCrory Const. Co., 176 S.E.2d 407, 

254 S.C. 608. 

Tenn.—Alsup v. Bell, App., 614 S.W.2d 55. 

No compelling circumstances 

(2) Other instances. 

La.—Ousley v. Allstate Ins. Co., App., 234 So.2d 478. 
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8. Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 

255 C.A.2d 642—Chase v. Shasta Lake Union 
School Dist., 66 Cal.Rptr. 517, 259 C.A.2d 612, 37 
A L.R 3d 704. 

Colo.—Calerich v. Cudahy Packing Co., 460 P.2d 801, 
170 Colo. 222- 

Not contributory negligence as matter of law 

NY.—Cohen v. St. Regis Paper Co., 481 N.E.2d 562, 
65 N Y.2d 752, 492 N.Y.S.2d 22. 

9. Cal.—Beauchamp v. Los Gatos Golf Course, 77 

Cal.Rptr. 914, 273 C.A.2d 20. 

Zloo visitor 

Colo.—Hall V Cheyenne Mountain Museum and Zoo¬ 
logical Soc., App., 492 P.2d 894. 

10. Cal.—Beauchamp v. Los Gatos Golf Course, 
App., 77 Cal Rptr. 914, 273 C.A.2d 20. 

Mo.—C.J,S. cited in Wand v. City of Shelbina, 420 
S.W.2d 348, 350. 

12, U.S.—Kinchen v. Missouri Pac. R. Co., C.A.La., 
678 F.2d 619, reh. den. 685 F.2d 1385. 

N.C.—Fanner v, Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538 

13, La.—CJ.S. cited in Ousley v. Allstate Ins. Co., 
App., 234 So.2d 478, 479. 
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14, Mich.—CJ5. quoted at length in Pigg v. Bloom, 
177 N.W.2d 441, 446, 22 Mich.App. 325. 

Neb.—CJ.S. cited in Tichenor v. Lohaus, 322 N.W.2d 
629, 633, 212 Neb. 218. 

Sudden disturbance or urgency 

Fla,—Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

17.10. Wis.—Knutter v. Bakalarski, 191 N.W.2d 235, 
52 Wis.2d 751. 

Less care than ordinarily would foe required 
where person must work under dangerous 
or unsafe conditions 

Cal-—Fonseca v. Orange County, 104 Cal.Rptr. 566, 28 
C.A.3d 361. 

17J20. Ga.—Butts v. Academy of Beauty, Inc., 160 
S.E.2d 222, 117 Ga.App. 222. 

18, La,—Cunningham v. Southern Bell Tel. & Tel. 
Co., App., 215 So.2d 661—€JJS. quoted in Wil¬ 
son V. Allstate Insurance Corp., App., 278 So.2d 
814, 816—Hailey v, LaSalle Parish Police Jury, 
App., 302 So.2d 668, writ den., Sup., 305 So.2d 
540. 

Mo.—O’Dell V. Cook’s Market, Inc., App., 432 S.W,2d 
382, 

Sufficient cause necessary 

Fla.—Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

19. Ohio—Raflo v. Losantiville Country Club,, 295 
N.E.2d 202, 34 Ohio St.2d 1. 


§ 120(3).-Warnings or 

Notices of Danger 
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22. Fla.—Martin v. Plymouth Cordage Co., App., 209 
So.2d 481. 

23. Ky.—Post V. American Cleaning Equipment 
Corp., 437 S.W.2d 516. 

Wyo.—Murphy v. Pctrolane-Wyoming Gas Service, 468 . 
P.2d 969—CJ.S. cited in Murphy v. Petrolane- 
Wyoming Gas Service, 468 P.2d 969, 976. 

24. N.C.—McWilliams v. Parham, 160 S.E.2d 692, 
273 N.C 592. 

Wash.—Morton v. Lee, 450 P.2d 957, 75 Wash.2d 393. 

Contributory negligence is not an is¬ 
sue in failure to warn cases.^^^ 

24.5. Reason for rule 

U.S.—Briggs v. Zotos Intern., Inc., D.C.Va., 357 
F.Supp. 89. 

§ 121. Exposure to Known and Ap¬ 
preciated Dangers 

25. U.S.—Kerber v. American Mach. & Foundry Co., 

C. A.MO., 4irF.2d 419. 

Tomicich v. Western-Knapp Engineering Co., 

D. C.Mont., 292 F.Supp. 323, affd., C.A., 423 F.2d 
410—Elkins v. U.S., D.C.Va., 307 F.Supp. 700, 
affd., C.A., 429 F.2d 297. 

Cal.—Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20. 

Del.—Franklin v. Salminen, 222 A.2d 261. 

Ga.—Gabriel v. Clary, 156 S.E.2d 465, 116 Ga.App. 

151—Carter v. Brannon, 178 S.E.2d 755, 122 Ga. 
App. 812. 

Ill.-Carter v. Winter, 204 N.E.2d 755, 32 I11.2d 275, 
cert. den. 86 S.Ct. 56, 382 U.S. 825, 15 L.Ed.2d 
70—Fanning v. LeMay, 230 N.E.2d 182, 38 Ill.2d 
207. 

Dunham v. Vaughan & Bushnell Mfg. Co., 229 
N.E.2d 684, 86 Ill.App.Zd 315, affd. 247 N.E2d 
401, 42 I11.2d 339. 

Iowa—Christopherson v. Christensen, 140 N.W.2d 146, 
258 Iowa 648. 

Ky.—Smith v. Smith, 441 S.W,2d 165. 

La.—Vaughn v, Cortez, App., 180 So. 2d 796—Romano 
v. Bonstaff, App., 198 So.2d 499—Laney v. Stubbs, 
App., 217 So.2d 468, affd. 229 So.2d 708, 255 La. 

84. 

Md.—Hooper v. Mougin. 284 A.2d 236. 263 Md. 630. 

Minn.—Coenen v. Buckman Bldg. Corp., 153 N.W.2d 
329, 278 Minn. 193, 28 A.L.R.3d 592—Martelle v. 
Thompson. 167 N.W.2d 376, 283 Minn. 279. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39. 

Pollard V. Hill, App., 447 S.W.2d 777—Cunning¬ 
ham V. Hayes, App., 463 S.W.2d 555. 

N.J.—Zentz v. Toop. 222 A.2d 290, 92 N.J.Super. 105, 
affd. 234 A.2d 96, 50 N.J. 250. 

N.Y.—B.L.W. Realty Holding Co. v. Socony Mobil ai 
Co,. 301 N.Y.S.2d 389, 32 A.D.2d 312, app. affd. 
and dism. 259 N.E.2d 500, 26 N.Y.2d 1002, 311 
N.Y.S.2d 36—Brodish v. Diesel Const. Co., 302 
N.Y.S2d 356, 32 A.D.2d 785—Walk v. J, I. Case 
Co.. 318 N.Y.S.2d 598, 36 A.D.2d 60. 

N.C—Veach v. Bacon Am. Corp., 146 S.E.2d 793, 266 
N.C. 542—SeUers v. Vereen, 148 S.E.2d 98, 267 
N.C. 307—Presncll v. Payne, 157 S.E.2d 601, 272 
N.C. 11. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. * 

Tex.—Scott V Liebman, 404 S.W.2d 288—CJ,S. dted 
in Parker v. Highland Park, Inc., 565 S.W.2d 512, 
520—CJ.S. cited in Woodard v. Marathon Le- 
Toumeau Co., 570 S.W.2d 552, 557, err. ref. po 
rev. err. 

Texaco, Inc. v. Spires, Civ.App., 435 S.W.2d 550, 
err. ref, no rev. err. 
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Wyo.—McKee v. Pacific Power & Light Co., 417 P.2d 
426. 

Greater care 

(4) Similar statements. 

Ky.—Meadows v. Chesapeake & O. Ry. Co., 412 
S.W.2d 233. 

Owner’s duty not affected 

Iowa—Capener v. Duin, 173 N.W.2d 80. 

Availability of rule 

Ill.—Mort V. Walter, 457 N.E.2d 18, 75 Ill.Dec. 228, 98 
I11.2d 391. 
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25.5, Iowa—Forsberg v. M. L. Parker Co., 139 
N.W.2d 315, 258 Iowa 513. 

Ky.—Bryant v. Kathryn Shoppe, Inc., 457 S.W.2d 483. 
Miss.—Langford v. Mercuric, 183 So.2d 150, 254 Miss. 
788. 

25.10. U.S.—Salim v. U.S., C.A.La., 382 F.2d 240. 

Moenck v. U.S., D.C.Iowa, 264 F.Supp. 615. 
Del.—Franklin v. Salminen, 222 A.2d 261. 

Iowa—Meader v, Paetz Grocery Co., 147 N.W.2d 211, 
259 Iowa 1101. 

Ky.—Wimsatt v J. Bacon and Sons, 401 S.W.2d 581. 
Md.—Finzel v. Mazzarella, 235 A.2d 726, 248 Md. 227. 
Okl—Reed v. First Nat. Bank of Wagoner, 405 P.2d 
10 . 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222. 

R. I.—Taglione v Tourtellot & Co., 214 A.2d 853, 100 

R.I. 292. 

S. C.—Blount V. McCrory Const. Co., 176 S.E.2d 407, 

254 S.C. 608. 

Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc, Civ.App., 393 S.W.2d 629, err. ref. no 
rev. err.—Miles-Sierra Co. v. Castillo, Civ.App, 
398 S.W.2d 948, err. ref. no rev. err. 

25.15. U.S.—Parris v. M. A. Bruder & Sons, Inc., 
D.C.Pa., 261 F.Supp. 406. 

Ga.—McChargue v. Black Grading Contractors, Inc., 
App., 176 S.E.2d 212, 122 Ga.App. 1. 

Ill.—O’Leary v. Siegel, 256 N.E.2d 127, 120 Ill.App.2d 

12 . 

La.—Romano v. BonstafF, App., 198 So.2d 499—Hen¬ 
son V. Travelers Ins Co., App., 228 So.2d 667. 
25.20. La.—Cunningham v. Southern Bell Tel. & Tel. 
Co., App., 215 So.2d 661. 

Minn.—Munoz v. Applebaum’s Food Market, Inc., 196 
N.W.2d 921, 293 Minn. 433. 

25.30. U.S.—Wurz v. Abe Pollin, Inc., C.A.Md., 384 
F.2d 549. 

La.—Werling v. Garrard-Milner Chevrolet, Inc., App., 
208 So.2d 428, writ ref. 210 So.2d 55, 252 La. 175. 

26. Md.—Scott v, John H. Hampshire, Inc., 227 A.2d 
751, 246 Md. 171. 

page 69 

27. U.S.—Dvorak v. Holiday Inns of America, Inc., 
C.A.Fla., 429 F.2d 54. 

Anz.—Warfield v. Shell Oil Co., 472 P.2d 50, 106 Ariz. 
181. 

Cal.—Grey v. Fibreboard Paper Products Co., 53 Cal. 
Rptr. 545, , 418 P2d 153, 65 C.2d 240—Pike v. 
Frank G. Hough Co., 85 Cal.Rptr. 629, 467 P.2d 
229, 2 C.3d 465. 

Fla.—Stager v. Florida East Coast Ry. Co., App., 163 
So.2d 15, cert, discharged, Sup., 174 So.2d 540, 
cert. den. 86 S.Ct. 162, 382 U.S. 878, 15 L.Ed.2d 
119. 

Ga.—McKnight v. Guffin, 162 S.E.2d 743, 118 Ga.App. 
168. 

Ky.—Keown v. Keown, 394 S.W.2d 915—Southern Bell 
Tel. & Tel. Co. v. Walters, 413 S.W.2d 615. 

La.—Meek v. Travelers Ins. Co., App., 188 So.2d 677 
N.Y.—Hansen v. Serge Elevator Co., 253 N.Y.S.2d 299, 
22 A.D.2d 668, affd. 215 N.E.2d 168, 17 N.Y.2d 
538, 267 N.Y.S.2d 912. 

N.C.—Douglas v. W. C. Mallison and Son, 144 S.E.2d 
138, 265 N.C. 362. 


Pa.—Knapp v. City of Bradford, 247 A.2d 575, 432 Pa. 
172. 

Tex—Shurett v. Osborne, Civ.App., 408 S.W.2d 740. 

Vt.—Uttrell V. Swain, 239 A.2d 195, 127 Vt. 33. 

Wyo.—Coleman v. Casper Diamond Jubilee, Inc., 473 
P 2d 600, 67 A.L.R.3d 447. 

Customer 

(I) La.—^Tebbetts v. Marquette Cas. Co., App., 180 

So.2d 45, writ ref. 181 So.2d 782, 248 U. 783—Jones v. 

W. T. Grant Co., App., 187 So.2d 470. 
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29. U.S.—Neusus v, Sponholtz, C.A.I11., 369 F.2d 
259. 

Fla.—Kaplan v. WotfF, App., 198 So.2d 103. 

Ga.—North DeKalb Little League, Inc. v. Holland, 168 
S.E.2d 169, 119 Ga.App. 439. 

La.—Gantt v. Brown, App., 191 So.2d 793, wnt ref. 193 
So.2d 529, 250 La, 19—Roux v. Olin Mathieson 
Chemical Corp., App., 192 So.2d 219—Rames v. 
Travellers Ins. Co., App., 254 So.2d 659, app. dism. 
281 So.2d 694. 

Miss.—General Tire & Rubber Co. v. Darnell, 221 
So.2d 104. 

N.C.—Weatherman v. Weatherman, 153 S.E2d 860, 
270 N.C 130. 

Wash.—Johnson v. Mobile Crane Co., 463 P,2d 250, 1 
Wash.App. 642. 

Assumption of risk 

(5) Other statements. 

Alaska—Young v. State, 491 P.2d 122. 

Cal.—Curran v. Green Hills Country Club, 101 Cal. 
Rptr. 158. 24 CA.3d 501. 

Colo.—Eisenhart v. Loveland Skiing Corp., 517 P.2d 
466, 33 Colo.App. 120. 

Ind.—Pfisterer v. Grisham, 210 N.E.2d 75, 137 Ind 
App. 565. 

Iowa—Froman v. Perrin, 213 N.W.2d 684. 

Customer; patron 

La.—Tebbetts v. Marquette Cas. Co., App., 180 So.2d 
45. wnt ref. 181 So.2d 782, 248 La. 783, 

Contractors, subcontractors, and their employ- 
ees 

Wis.—Netzel v. State Sand & Gravel Co., 186 N.W.2d 
258, 51 Wi$.2d I. 

Invitee 

Mont.—Clark v. Worrall, 406 P,2d 822, 146 Mont. 374. 

Tex.—H. E. Butt Grocery Co. v. Quick, Civ.App., 396 
S.W.2d 541. 

Elevator shaft 

La.—Breen v. Otis Elevator Co., App. 217 So.2d 776, 
writ ref. 220 So.2d 458, 23 La. 874, cert. den. 90 
S.Ct. 93, 396 U,S. 835, 24 L.Ed.2d 85. 

Use of slippery surface 

Ind.—Law V, Yukon Delta, Inc., App., 458 N.E2d 677. 
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33. Ill.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 Ill.App.2d 39. 

Md.—Levin v. Walter Kidde & Co., 248 A.2d 151, 251 
Md. 560. 

page 72 

35. U.S.—Stief v. J. A. Sexauer Mfg. Co., C.A.N.Y., 
380 F.2d 453, cert. den. 88 S.Ct. 220, 389 U.S. 
897, 19 L.Ed.2d 216, reh. den. 88 S.Q. 465, 389 
U.S. 997, 19 L.Ed.2d 500—Gobem v. Metals & 
Controls, Inc., C.A.Mass., 418 F.2d 290. 

Ill—Sims v. Block, 236 N.E.2d 572, 94 IllApp.2d 215. 

Ind.—Hagerman Const. Corp. v. Weber, App., 202 
N.E.2d 758, supere. 221 N.E.2d 901, 248 Ind. 156. 

Dangerous premises 

(2) Pa.—Downs v. Cammarano, 218 A.2d 604, 207 

Pa.Super. 478. 

36. Iowa—TiUotson v. Schwarck, 143 N.W.2d 284, 

* 259 Iowa 161. 

37. Md.—Scott V. John H. Hampshire, Inc., 227 A.2d 
751, 246 Md. 171. 
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Mo.—CJ5. quoted in Phillips v. Wirthman, 516 
S.W.2d 543, 545. 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. 

page 73 

3S, Iowa—Capener v. Duin, 173 N.W.2d 80. 

41. Tex.—CJ.S. cited in Woodard v. Marathon Le- 
Toumeau Co., 570 S.W.2d 552, 556, err. ref. no 
rev. err. 

43. III.—Tompkins v. Twin Oaks Dairy, Inc., 234 
N.E2d 403, 91 Ill.App.2d 88. 

44. Ga.—Peacock v. Adams, 165 S.E2d 664, 118 
Ga.App. 128. 

45. Cal.—McDonald v. City of Oakland, 63 Cal.Rptr. 
593, 255 C.A.2d 816. 

47. Fla.—Yoder v, Grenwald, App., 246 So.2d 148. 
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49. Conn.—Cricca v. Bosak, 214 A.2d 359, 153 Conn. 
89. 

D.C.—Newman v. U.S., D.C., 248 F.Supp. 669. 

La.—Brown v. State Farm Fire & Cas. Co., App., 252 
So.2d 909. 

Minn.—Coenen v, Buckman Bldg. Corp., 153 N.W.2d 
329, 278 Minn. 193, 28 A.L.R.3d 592. 

Diversion of attention 

(2) Other matters. 

Fla.—Beebe v. Kaplan, App., 177 So.2d 869. 

50. Fla.—Beebe v. Kaplan, App., 177 So.2d 869—Yo¬ 
der V. Greenwald, App,, 2^ ■So.2d 148. 

Ga.—Dowling v. Brunswick Pulp & Paper Co., 147 
S.E.2d 477, 113 Ga.App. 77. 

Ind.—Tyler v. Nolen, 248 N.E.2d 186, 144 Ind.App. 
665. 

Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.LR,3d 281. 

N.Y.—Halstead v, Kennedy Valve Mfg. Co., 321 N,Y. 
S.2d 215, 36 A.D.2d 1005, affd. 292 N.E2d 782, 31 
N.Y.2d 901, 304 N.y.S.2d 638. 

51. Minn.—Coenen v. Buckman Bldg. Corp., 153 
N.W.2d 329, 278 Minn. 193, 28 A.L.R.3d 592. 

Prospective purchaser or tenant 

N.C.—Sheets v. Sessions, 182 S.E2d 873, 12 N.C.App. 
283. 

Invitee 

La.—Cooper v. Phoenix Ins. Co., App., 252 So.2d 565, 
writ ref. 254 So.2d 462, 259 U. 1049. 

“Step in dark” rule 

Minn.—Mourning v. Interlachen Country Club, 158 
N.W.2d 244, 280 Minn. 94—Lyman v. Recreation¬ 
al Activities, Inc., 175 N.W.2d 498, 286 Minn. 
308—Conroy v. Kleinman Realty Co., 179 N.W.2d 
162, 288 Minn. 61. 
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53. Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 
Neb. 172, 22 A.L.R.3d 281. 

§ 122. -Choice Between Alter- 

native Courses 

54. U.S.—C J.S. quoted at length in Hopkins v. Bak¬ 
er, C.A.D.C., 553 F.2d 1339, 1343, 180 U.S.App. 
D.C. 163. 

Wash.—Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App. 642. 

55. U.S.—DuBose v. Matson Nav. Co., C.A.Cal., 403 
F.2d 875. 

Del.—Dammer v. Metropolitan Merchandise Mart, 
Inc., 217 A.2d 688, 9 Storey 247. 

Ill—Harris v. Union Stock Yard & Transit Co. of 
Chicago. 331 N.E2d 182, 29 IllApp,3d 1072—Al¬ 
len V. Dhuse, 433 N.E.2d 356, 60 DlDec. 559, 104 
niApp.3d 806. 

Ind.—Easley v. Williams, 321 N.E,2d 752, 163 Ind App. 

38. 

Ky.—Steiden v. Kroger Co., 483 S.W.2d 146. 

La.—Geiger v. Larrieu, App., 246 So.2d 713. 

Md.—Mattes, Inc. v. Hash, 368 A.2d 993, 279 Md. 371. 
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Mass.—Tetreault v. Dupuis, 222 N.E.2d 876, 351 Mass. 
710. 

Minn.—Knutson v, Amgoni Bros. Co., 147 N.W 2d 
561, 275 Minn. 408—Hedghn v. Church of Si. Paul 
of Sauk Centre, 158 N W.2d 269, 280 Minn. 119. 

Mo.—Anderson v Orschein Bros. Truck Lines, Inc., 
393 S.W.2d 452. 

N.H.—Bcllacomc v. Bailey, 426 A.2d 451. 121 N.H. 23. 

Pa.—Quinn v. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268. 

Eller V. Work. 336 A.2d 645, 233 Pa,Super. 186. 

Rooks V. Garrett, 28 Beaver 25. 

Tex.—Dunlap v. Executive Inn Motor Hotel Corp., 
Civ.App., 404 SW.2d 842, err. ref. no rev err. 

Wis,—Miles v. Ace Van Lines & Movers, Inc., 241 
N.W.2d 186, 72 Wis.2d 538. 

Reasonableness of alternative course must be 
shown 

La.—Galloway v. Employers Mut of Wausau, App., 
286 So.2d 676, application den, Sup., 290 So.2d 
333. 

“Choice of ways rule” 

Pa.—Downing v. Shaffer, 371 A.2d 953, 246 Pa.Super 
512. 
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57. N.Y.—Alibrandi v. Helmsiey, 314 N.Y.S.2d 95. 63 
Misc.2d 997. 

61, Pa.—Downing v Shaffer, 371 A.2d 953, 246 Pa 
Super. 512. 

63. Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 
255 C.A.2d 642. 

Iowa—CJ.S. quoted in Steichen v. Shepherd, 216 
N.W.2d 412, 415. 

Pa.—Koshinski v. Pool, 55 Luz.LReg. 247. 

Wash.—Impero v. Whatcom County, 430 P.2d 173, 71 
Wash.2d 438. 
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64. Iowa—CJJS. quoted in Steichen v. Shepherd, 216 
N.W.2d 412, 415. 

N.Y.—Culver 'v. Gloo, 276 N.Y.S.2d 969, 27 A.D.2d 
698, app. dism. 226 N.E2d 696, 19 N.Y.2d 802, 
279 N.Y.S.2d 961. 

65. Ind.—State v. Dwenger, 341 N.E.2d 776, 168 
Ind.App. 90, 

69. m.— Connolly v. Melroy, 380 N.E.2d 863, 20 
HlDec. 654, 63 IIlApp.3d 850. 

La.—Pearson v. Hartford Acc. & Indem. Co, App., 345 
So.2d 123, writ ref.. Sup., 347 So.2d 255, 256. 

Mo.— CJJ5, quoted in Anderson v. Orschein Bros. 
Truck Lines, Inc., 393 S.W.2d 452, 459. 

S.D.—C.JJS. quoted in Miller v. Baken Park, Inc., 175 
N.W.2d 605, 610, 84 S.D. 624, mod. on oth. grds. 
178 N.W.2d 560, 85 S D. 133. 

Wis,—CJJS. quoted in Grube v. Moths, 202 N.W.2d 
261, 266, 56 Wis.2d 424. 

§ 123. -Conduct in Emergencies 

70. La.—CJJS. died in Hickman v. Southern Pac. 
Transport Co., 262 So.2d 385, 389, 262 La. 102. 

Travelers Indem. Co. v. Scars, Roebuck & Co., 
App.. 256 So.2d 321. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

Tex.—Del Bosque v. Heitmann Bering-Cortes Co., 474 
S.W.2d 450. 
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71. U.S.—Trowell v. U. S., D.CFla., 526 F.Supp. 
1009. 

Ga.—Stuckey^s Carriage Inn v. Phillips, 178 S.E.2d 543, 
122 Ga.App. 681. 

La.—Fontenot v. Fidelity General Ins. Co., App., 185 
■So.2d 896, writ ref, 187 So.2d 740, 249 U. 578— 
Guillory v. Allstate Ins. Co,, App., 185 So.2d 905, 
writ ref. 187 So.2d 451,. 249 La, 488—Kaplan v. 
Missouri-Pacific R. Co., App. 3 Cir., 409 So.2d 
298. 


Mich.—Hackley Union Nat. Bank & Trust Co. v. War¬ 
ren Radio Co., 145 N.W.2d 831. 5 Mich.App. 64. 

N.Y —Hoggard v. Otis Elevator Co, 276 N.Y S.2d 681, 
52 Misc.2d 704, affd 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

“Emergency” defined 

(3) Similar definitions 

Wash.—Seholm v. Hamilton, 419 P.2d 328, 69 Wash.2d 
604. 

Relief from negligence 

Tex—Missouri-Kansas-Texas R. Co. v. Huddleston, 
Ctv.App., 384 SW,2d 731, err. ref. no rev. err. 

72. U.S.—Sullivan v. U.S, D.C.Ala., 299 F.Supp. 621, 
affd., C.A.. 411 F 2d 794. 

Ga.—Gordon v. Gordon, 211 S.E.2d 374, 133 Ga.App. 
520. 

Ill.—Borus v. Yellow Cab Co, 367 N.E.2d 277, 9 
III.Dec. 843, 52 ni.App.3d 194. 

N.Y.—CJLS. cited in Rossman v. La Grega, 270 
N.E 2d 313, 28 N.Y.2d 300, 321 N.Y.S 2d 588, 592. 

Tex.—McWilliams v. Snap-Pac Corp., Civ.App, 476 
S.W 2d 941, err. ref. no rev. err. 

Utah—Thompson v. Van Wagenen, 483 P.2d 427, 25 
Utah 2d 383. 
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75. Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 
255 C A.2d 642 

Conn.—Oberempt v. Egri, 410 A.2d 482, 176 Conn. 
652. 

Idaho—Swa v. Farmers Ins. Exchange, 460 P.2d 410, 93 
Idaho 275. 

Ill.—Darby v. Checker Co., 285 N.E.2d 217, 6 Ill. 
App.3d 188, 60 A.L.R.3d 1208. 

La.—C.J.S. cited in Breaux v. Roy Young, Inc., App., 
397 So.2d 1384, 1388. 

N.D.—Farmers Union Grain Terminal Ass'n v. Briese, 
192 N.W.2d 170. 

Standard of care unaffected 

U.S.—Guffey v. Borden. Inc., C.A.Tex. 595 F.2d 1111. 

Standard of care affected 

Tex.—Atchison, T. & S.F R. Co. v. Ham, Civ.App., 454 
S.W.2d 451, err. ref. no rev. err. 

Pa.—Stebner v. Young Men’s Christian Ass’n, 238 A.2d 
19, 428 Pa. 370, 

Tex —Wall v. Patton. Civ.App., 474 S.W.2d 22, err. ref 
no rev, err 

77. La.—C.J5. cited in Houston v. City of Shreve¬ 
port, App.. 188 So.2d 923, 925. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E,2d 
836, 26 Ohio Misc. 169. 
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78. Me.—Hoch v. Doughty, 224 A.2d 54. 

79. Wis.—Ivy v. Tower Ins. Co., 145 N.W.2d 214, 32 
Wis.2d 231. 

81. Doctrine of imminent peril 

Tex.—Sanders v. Davila, Civ.App., 550 S.W.2d 709, err. 
ref. n.r.e,, 557 S.W.2d 770, app. after remand, 
Civ.App., 593 S.W,2d 127. 

Under comparative negligence doctrine of immi¬ 
nent peril no longer justified 

Tex.—Davila v. Sanders, 557 S.W.2d 770. 
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83.50. Minn.—Martelle v. Thompson, 167 N.W.2d 

' 376, 283 Minn. 279. 

Neb.—Davis v. Roosraan. 140 N-W.2d 639, 179 Neb. 
808. 

N.Y.—Voleshen v. Coles. 401 N.Y.S.2d 116, 60 A.D.2d 
468. 

85. N.Y.—Johnson v. Hickson, 374 N.E.2d 616, 43 
N.Y,2d 906, 403 N.Y.S.2d 722. 

86. Ind.—Bundy v. Ambulance Indianapolis Dis¬ 
patch, Inc., 301 N.E.2d 791, 158 Ind.App^ 99. 

86.5. Wash.—Seholm v, Hamilton, 419 P.2d 328, 69 
Wash.2d 604. 
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Sudden peril requiring instinctive action 

Wash.—Zook v. Baier, 514 P.2d 923, 9 Wash.App. 708. 
86.10. Must be choice between courses of ac¬ 
tion 

Wash.—Zook v. Baier. 514 P.2d 923, 9 Wash.App. 708. 
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87.5. Ind.—Bundy v. Ambulance Indianapolis Dis¬ 
patch, Inc., 301 N.E.2d 791, 158 Ind.App. 99. 

88. Sudden emergency doctrine 

Tex.—Sanders v. Davila*, Civ.App., 550 S.W.2d 709, err. 
ref. n.r.e., 557 S.W.2d 770, app, after remand, 
Civ.App., 593 S.W.2d 127. 

89. N.C.—Home v. Trivettc, 293 S.E.2d 290, 58 N.C. 
App. 77, review den., 295 S.E.2d 759, 306 N.C. 
741. 

Pa.—Hrivnak v. Perrone, 372 A.2d 730, 472 Pa. 348.. 

89.5. Ind.—C.J.S. quoted at length in Cartwright v. 
Harris, App., 400 N.E.2d 1192, 1195. 

90. U.S.-Sullivan v. U.S., D.C.Ala., 299 F.Supp. 621, 
affd., C.A., 411 F.2d 794. 

Ala.—Swindall v. Speigner, 214 So.2d 436, 283 Ala, 
g 4 —Garvin v. Robertson, 265 So.2d 602, 289 Ala. 
60. 

Cal.—Anderson v. Jones, 72 Cal.Rptr. 187, 266 C.A.2d 
284. 

Ga.—^Johnston v. Woody, 250 S.E.2d 873, 148 Ga.App. 
152. 

La.—Pitre v. Thibodeaux, App., 200 So.2d 360, applica¬ 
tion den. 202 So.2d 662, 251 La. 61. 

Minn.—Thielbar v. Juenke, 189 N.W.2d 493, 291 Minn. 
129. 

Neb.—Davis v. Roosman, 140 N.W.2d 639, 179 Neb. 
808—Krantz v. Marge’s Mufflers, Inc., 172 
N.W.2d 624, 184 Neb. 838. 

N.H.—Kierstead v. Betley Chevrolet-Buick, Inc., 389 
A.'2d 428, 118 N.H 493. 

Tex.—Wilson v. Whitcher, Civ.App., 477 S.W.2d 344, 
err. ref. no rev. err. 

Wash.—Radosevich v. County Com’rs of Whatcom 
County, 476 P.2d 705, 3 Wash.App. 602. 

W.Va.—Ratlief v. Yokum, 280 S.E.2d 584. 

91. Wis.—Ivy v. Tower Ins. Co., 145 N.W.2d 214, 32 
Wis.2d 231. 

§ 124. -Danger Incurred to 

Save Life or to Prevent 
Personal Injury to Others 
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N.D.—C.J.S. black letter summary quoted in Wolff v. 
Light, 169 N.W.2d 93. 97. 

96. U.S.—Carter v. Taylor Diving & Salvage Co., 
D.C.U., 341 F.Supp. 628, affd., C.A., 470 F.2d 
995. 

Cal,—Scott v. Texaco, Inc., 48 Cal.Rptr. 785, 239 
C.A.2d 431. 

Colo.—Connelly v, Redman Development Corp., App., 
533 P.2d 53. 

D.C.—C.J.S. cited in Gillespie v. Washington, 395 A. 2d 
18, 19. 

Fla.—Beebe v. Kaplan, App., 177 So,2d 869. 

Ga.—C.JJS. cited in Stone’s Independent Oil Distribu¬ 
tors v. Bailey, 176 S.E.2d 613, 619, 122 Ga.App. 
294. 

Iowa—CJJS. cited in Knudsen v. Merle Hay Plaza, 
Inc,, 160 N.W.2d 279, 285. 

Kan.—Elliott v. Chicago, R.I. & P.R. Co., 454 P.2d 
124, 203 Kan. 273. 

La.—Miller v. Carter, App., 346 So.2d 748, writ den., 
Sup., 349 So.2d 1272. 

Mich.—Hughes v. Polk, 199 N.W.2d 224, 40 Mich.App, 
634. 

' Mo.—McConneU v. Pic-Walsh Freight Co., 432 S,W.2d 
292—C.J.S. cited in Lowery v. Horvath, 689 
S.W.2d 625, 627. 

N.M,—C.J.S. quoted at length in Padilla v. Hooks 
Intern,, Inc., App., 654 P,2d 574, 578, 99 N.M. 
121, cert. den. 655 P.2d 160, 99 N.M. 148. 
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N.Y.—C.J.S. quoted in Rossman v. La Grega, 270 
N.E.2d 313, 28 N.Y.2d 300, 321 N.Y.S.2d 588, 592. 

Rucker v. Andress, 327 N.YS.2d 91, 38 A.D.2d 
684. 

Ohio—CJ.S. cited in Marks v. Wagner, 370 N.E.2d 
480, 484, 52 Ohio App.2d 320, 6 0 0.3d 360. 

Vt—Dodge V. McArthur, 223 A.2d 453, 126 Vt 81. 

Wis.—C.J.S. quoted at length in Cords v. Anderson, 
259 N.W.2d 672, 680, 80 Wis.2d 525, reh den. 262 
N.W.2d 141, 82 Wis.2d 321. 

Other statement of rule 

(2) Additional statements. 

Ill—Seibutis V. Smith, 404 N.E.2d 950, 39 lU.Dec. 359, 
83 III.App.3d 1010. 

Neb.—Huber v. Timmons, 171 N.W.2d 794, 184 Neb. 
718. 

Theory of action insignificant 

N.Y.—Guarino v. Mine Safety Appliance Co„ 255 
N.E.2d 173, 25 N.Y,2d 460, 306 N.Y.S.2d 942, 44 
A.L.R.3d 467. 

Reason for rule 

N.D.—Wolff V, Light, 169 N.W.2d 93. 

Doctrine creates no new right of action 

D.C.—Luck V. Baltimore & O.R. Co., D.C., 352 
F.Supp. 331, affd. in part, revd. in part 510 F.2d 
663, 166 U.S.App.D.C. 283. 
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97. Special status of rescuer 

La.—Dodge v. Pierre, App., 348 So.2d 167, writ den.. 
Sup., 351 So.2d 165. 

98. U.S.—Carter v. U.S., D.C.Okl, 248 F.Supp. 105. 

Iowa—C.J.S. cited in Henneman v. McCalla, 148 

N.W.2d 447, 455, 260 Iowa 60 

La,—Callais v. Furniture Showrooms, Inc., App., 213 
.So.2d 537—Hebert v. Perkins, App., 260 So.2d 15. 

Mo.—Welch V. Hesston Corp., App., 540 S.W.2d 127. 

Neb.—Lave v. Neumann, 317 N.W.2d 779, 211 Neb. 97. 

Nev.—Drummond v. Mid-West Growers Co-op. Corp., 
542 P.2d 198, 91 Nev. 698. 

N.Y.—Provenzo v. Sam, 244 N.E.2d 26, 23 N.Y.2d 256, 
296 N.Y.S.2d 322. 

N.D.—Wolff V. Light, 169 N.W.2d 93. 

Or.—Calvert v. Ourum, 595 P,2d 1264, 40 Or.App. 511. 
Reasonable care under circumstances 
(2) Other statements. 

Del.—Schwartzman v. Delaware Coach Co., Super., 264 
A.2d 519. 

99. U.S.—Altamuro v. Milner Hotel, Inc., D.C.Pa., 
540 F.Supp. 870. 

Cal.—Solgaard v. Guy F. Atkinson Co., 99 CalRptr. 
29, 491 P.2d hi, 6 C.3d 361. 

Scott V. Texaco, Inc., 48 CalRptr. 785, 239 
C.A.2d431. 

Fla.—Newsome v. St. Paul Fire & Marine Ins. Co., 
App., 350 So.2d 825. 

Ga.—Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 Ga.App. 254. 

Iowa—Henneman v. McCalla, 148 N.W.2d 447, 260 
Iowa 60. 

La.—Callais v. Furniture Showrooms, Inc., App., 213 
So.2d 537. 

Mo.—Welch V. Hesston Corp., App., 540 S.W.2d 127. 

Neb.—CJ.S. cited in Huber v. Timmons, 171 N.W.2d 
794, 798, 184 Neb. 718. 

N.Y.—Prior Aviation Service, Inc. v. State, 418 N.Y, 
S.2d 872, 100 Misc.2d 237. 

N.D.—Wolff V. Light, 169 N.W.2d 93. 

jex.—KeUcy v. Alexander, Civ.App., 392 S.W.2d 790, 
err. dism.—Texas & P. Ry. Co. v. Hoyle, Civ.App., 
421 S.W.2d 442, err. ref. no rev. err. 

3, N.J.—CJ.S. cited in Demetro v. Pennsylvania R. 
Co., 217 A.2d 329, 330, 90 N.J.Super. 308. 
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5. Negating presumption 

III—Seibutis v. Smith, 404 N E.2d 950, 39 IllDec. 359, 
83 Ill.App.3d 1010. 


5.5. D.C.—Aylor v. Intercounty Const. Corp., C A., 
381 F2d 930, 127 US.App.D.C. 151 

6. N.Y.—Provenzo v. Sam, 244 N E.2d 26, 23 N.Y.2d 
256, 296 N Y.S.2d 322. 

Tex —Bell Cab Co. v. Vasquez, Civ.App, 434 S W.2d 
714, err. ref no rev. err. 

Doctrine applicable 

Wis —Cords V. Anderson, 259 N.W.2d 672, 80 Wis.2d 
525, reh den. 262 N.W.2d 141, 82 Wis.2d 321. 

11. Kan.—Elliott v, Chicago. R.I. & P.R. Co., 454 
P.2d 124, 203 Kan 273. 

Failure to make wisest choice 

U.S.—Grigsby v. Coastal Marine Service of Tex., Inc., 
D.CLa., 235 F.Supp. 97, remd., C.A., 412 F.2d 
1011, cert, dism 90 S.Ct. 612, two cases, 396 U.S. 
1033, 24 L.Ed.2d 531, and 90 S.Ct. 613, 396 U.S. 
1033, 24 L.Ed.2d 531, on remand 317 F.Supp. 
1113. 

(2) Other statements 

La.—Gambino v. Lubel, App., 190 So 2d 152, wnt den. 
191 So.2d 639, 249 La. 834 and 191 So.2d 640, 249 
La. 837 and 191 So.2d 642, 249 La. 843—Chastain 
V. Allstate Ins. Co., App., 212 So.2d 243. 

12. Colo—Connelly v. Redman Development Corp., 
App., 533 P.2d 53. 

N D.—Wolff v. Light, 169 N W.2d 93. 

Tex.—C.J.S. cited in Kelley v. Alexander, Civ.App, 
392 S.W.2d 790, 792, err. dism. 

13. N.D.—Wolff V. Light, 169 N,W.2d 93. 

Tex.—Kelley v. Alexander, Civ.App., 392 S.W.2d 790, 
err. dism. 

14. Ohio—Marks v Wagner, 370 N.E.2d 480, 52 
Ohio App.2d 320, 6 0.0.3d 360. 

15. N.Y—Provenzo v Sam, 244 N.E.2d 26, 23 
N.Y.2d 256. 296 N.Y.S.2d 322. 

N.D.—Wolff v. Light, 169 N.W.2d 93. 

16. U.S.—Fulton V. St. Louis-San Francisco Ry. Co., 
C.A.Okl, 675 F.2d 1130. 

Fla.—Ryder Truck Rental, Inc. v. Korte, App., 357 
So.2d 228. 

Ga.—Montega Corp. v. Grooms, 196 S.E.2d 459, 128 
Ga.App. 333. 

N.C.—Caldwell v. Deese, 218 S.E.2d 379, 288 N.C. 375. 

Tex.—Bell Cab Co. v. Vasquez, Civ.App., 434 S.W.2d 
714, err. ref. no rev. err. 

Whether defendant created danger held immate¬ 
rial 

Cal—Scott V. Texaco, Inc., 48 CalRptr. 785, 239 
C.A.2d 431. 

Rescuer employee of defendant 

Ohio—Marks v. Wagner, 370 N.E.2d 480, 52 Ohio 
App.2d 320, 6 0.0.3d 360. 

17. Cal—Scott V. Texaco, Inc., 48 CalRptr. 785, 239 
C.A.2d 431. 
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17.5. N.Y.—Provenzo v. Sam, 244 N.E.2d 26, 23 
N.Y.2d 256, 296 N.Y.S.2d 322. 

19. Ariz.—CJ.S. cited in Sulphur Springs Valley 
Elec. Co-op., Inc. v. Verdugo, 481 P.2d 511, 514, 
14 Ariz.App. 141. 

Cal—Klang v. Shell Oil Co., 95 Cal.Rptr. 265, 17 
CA.3d 933. 

N.C.—Partin v. Carolina Power and Light Co., 253 
S.E.2d 605, 40 N.C.App. 630, cert. den. 257 S.E.2d 
219, 297 N.C. 611. 

N.D.—Wolff V. Light. 169 N.W.2d 93. 

Va—Nelson v. Pendleton, 198 S.E.2d 593, 214 Va. 139. 

§ 125. -Danger Incurred to 

Save Property 

20. Duty owed to rescuer of property 

Colo.—Estate of Newton By and Through Newton on 

Behalf of Newton v. McNew, App., 698 P.2d 835, 

21. Mo.—Welch V. Hesston Corp., App.. 540 S,W.2d 
127. 

Mont.—Kiamas v. Mon-Kota, Inc., 639 P.2d 1155, 196 
Mont. 357. 
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Wash.—Black Industries, Inc. v. Emco Helicopters, 
Inc., 577 P.2d 610, 19 Wash.App. 697. 

23. Fla.—Newsome v. St. Paul Fire & Marine Ins. 
Co., App., 350 So.2d 825. 

Ill—Adams v. Rosemier, 350 N.E.2d 745, 39 IllApp.3d 
691. 

Or.—Stewart v. Jefferson Plywood Co., 469 P.2d 783, 

255 Or. 603. 

Tenn.—Caldwell v. Ford Motor Co., App., 619 S.W.2d 
534. 

Doctrine not applicable 

U.S.—Trott v. Dean Witter & Co., D.C.N.Y., 438 
F.Supp ■842. affd. C.A., 578 F.2d 1370. 

Law values human life above property 
Ind.—Indiana Consol Ins. Co. v. Mathew, App., 402 
N.E2d 1000. 
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24. Ga.—Atlantic Coast Line R. Co, v. Street, 157 
S.E.2d 793, 116 Ga.App. 465. 

25. Ga.—Flowers v. Slash Pine Elec. Membership 
Corp., 176 S.E.2d 542, 122 Ga.App. 254. 

26. Ill—Adams v. Rosemier. 350 N.E.2d 745, 39 
IllApp.3d 691. 

§ 126. -Danger Incurred in Dis¬ 

charge of Duty 

30. Cal—Marincovich v. Oriana. Inc., 91 CalRptr. 
417, 13 C.A.3d 146. 

Fla.—Ryder Truck Rental, Inc. v. Korte, App., 357 
So.2d 228. 

Ky.-Parker v. Redden. 421 S.W.2d 586. 

31. La.—Breaux v. State, 326 So.2d 481. 

Neb.—Lave v. Neumann, 317 N.W.2d 779, 211 Neb. 97. 
Wash.—Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App. 642. 

Public servants 

U.S.—Carter v. Taylor Diving & Salvage Co., D.CLa., 
341 RSupp. 628, affd., C.A., 470 F.2d 995. 

32. N.Y.—Bravo v. C. H. Tiebout & Sons Inc,, 243 
N.Y.S.2d 335, 40 Misc.2d 558, affd. 272 N.Y.S.2d 
687, 26 A.D,2d 617. 
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32.15. Undivided attention to danger 

Wis.—Young V. Anaconda Am. Brass Co., 168 N.W.2d 
112, 43 Wis.2d 36, 

32.25. Wash.—Black Industries, Inc. v. Emco Heli¬ 
copters, Inc., 577 P,2d 610, 19 Wash.App. 697. 

§ 127. Violation of Statute, Ordi¬ 
nance, or Rule of Commis¬ 
sion or Board 

33. U.S,—Bern v. City of New York, D.C.N.Y., 271 
F.Supp. 542—Logullo v. Joannidcs, D.C.Del, 301 
F.Supp. 722. 

Ill—Ziegler v. Smith, 229 N.E.2d 340, 86 IllApp.2d 
215. 

Iowa—C.J.S. cited in Yost v. Miner, 163 N.W.2d 557, 
562. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

Minn.—Scott V. Independent School Dist. 709, Duluth, 

256 N.W.2d 485. 

N.C.—Pope V. Deal 249 S.E.2d 866, 39 N.CApp. 196, 
cert. den. 254 S.E.2d 178, 296 N.C. 737. 

Plaintiffs violation of criminal law, etc. 

(2) Plaintiff and defendant violating law jointly. 

Miss.—Parkinson v. Williamson, 262 So.2d 777. 

As contributory negligence per se 

Cal,—Mark v. Pacific Gas & Elec. Co., 101 CalRptr. 

908, 496 P.2d 1276, 7 C.3d 170. 

N.C.—Clark v. Bodycombe, 221 S.E.2d 506, 289 N.C. 
246. 

Tex.—Missouri Pac. R. Co. v. American Statesman, 552 
S.W.2d 99. 
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Administrative code not violated 

Wis.—Lemberger v Koehnng Co., 216 N.W.2d 542, 63 
Wis.2ci 210. 
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34. Tex.—Parrott v. Garcia, 436 S.W.2d 897. 

35. Accident of type intended to be prevented 
by legislation 

Mo.—Siess V. Layton, 417 S.W.2d 6. 

Safety statute 

Wis.—Shaw v. Wuttke, 137 N.W.2d 649, 28 Wis.2d 448. 

36. Term.—Bivin v. Southern Oil Service, Inc., 394 
S.W.2d 141, 54 Tenn.App. 678. 

39.5. Wash.—Johnson v. Mobile Crane Co., 463 P.2d 
250, 1 Wash.App. 642. 

Statute requiring shoring of trench 

U.S.—McSparran v. Hanigan, D.C.Pa,, 225 F.Supp. 
628, affd., C.A., 356 F.2d 983. 
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41.5. III.—American Nat. Bank & Trust Co. v. Penn¬ 
sylvania R. Co., 202 N.E-2d 79, 52 Ill.App.ld 406, 
revd. on oth. grds. 219 N.E.2d 529, 35 IlL2d 145, 
cert. den. 87 S.Ct. 777, 385 U.S. 1035, 17 L.Ed.2d 
683. 

42. Kan.—Lutz v. Peine, 498 P.2d 60, 209 Kan. 559. 

Mo.—CJS. quoted in McConnell v. Pic-Walsh Freight 
Co.. 432 S.W.2d 292, 297. 

N.H.—National Transp. Co. v. J. E Faitin Motor 
Transp. Co., 255 A.2d 606, 109 N.H. 446, applying 
law of Connecticut. 
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42.5. N.Y.—Simon v. City of New York, 279 N.Y. 
S.2d 223, 53 Misc.2d 622. 

45. Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 
Mich. 117. 
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49. Term,—CLI.S. cited in Hood v. Waldrum, 434 
S.W.2d 94, 102, 58 Tenn.App. 512. 

§ 129. Proximate Cause 

54.50. Mass —Murphy v. Wm. Filene’s Sons Co., 223 
N.E.2d 800, 351 Mass. 714. 

Pa.—Walters v. Char-Mar, Inc., 284 A.2d 139, 220 
Pa.Super. 79. 

Wash.—Rosendahl v. Lesourd Methodist Church, 412 
P.2d 109, 68 Wash.2d 180. 

Contribution sufficient 

(2) Other instances. 

N.Y.—Stillman v. Frankel, 355 N.Y.S.2d 788, 44 
A.D.2d 821. 

Negligence combining and concurring with de¬ 
fendant’s n^gence 

(2) Other statements. 

Ohio—Palmer v. Holthaus, 251 N.E.2d 701, 20 Ohio 
App.2d 78. 

55. Ariz.—Spettigue v. Mahoney, 445 P.2d 557, 8 
Ariz.App. 281. 

56. U.S.—Coursey v. Morgan Driveway, Inc., C.A. 
Tenn., 366 F.2d 504—Chatterton v. Green, C.A. 
Idaho, 375 F.2d 258-<:ate v. U.S., D.C.Ala,, 249 
F.Supp. 414—Morgan v. Southen* Farm Bureau 
Cas. Ins. Co., D.C.La., 223 F.Supp. 996, affd., 
C.A., 339 F.2d 755, motion den. 42 F,R.D. 25— 
Graft v. Crooker, D.C.Mont., 263 F.Supp. 941, 
affd., CA., 394 F.2d 2. 

Noth V. Scheurer, D.C.N.Y., 285 F.Supp. 81 — 
Baiighn v. Seaboard Air Line R. Co., D.C.N.C., 
291 F.Supp. 425, affd., CA., 408 R2d 684—CJ.S 
cited in Joffe v. U.S., D.C.N.Y., 296 F.Supp. 1368, 
1374—Gngsby v. Coastal Marine Service of Texas, 
Inc., D.C.U., 235 F.Supp. 97, remd., C.A., 412 
F.2d 1011, cert. dism. 90 S.Ct. 612, two cases, 396 
U.S. 1033, 24 L.Ed.2d 531, and 90 S.Ct. 613, 396 
US. 1033, 24 L.Ed.2d 531, on remand 317 F.Supp. 
1113 — Logullo V. Joannides, D.C.Del, 301 F.Supp. 
722—Early v, John A. Cooper Co., D.C.Ark.. 304 


F.Supp. 906, affd., CA., 435 F.2d 342—Deeds v. 

U. S., D.CMont., 306 F.Supp. 348—Phillips v. 
Morton Frozen Foods, D.C.Ark., 313 F.Supp. 228. 

Ala.—Dean v. Johnston, 206 So.2d 610, 281 Ala. 602— 
Alabama Power Co. v. Scholz, 215 So.2d 447, 283 
Ala. 232. 

Ariz.—McDowell v. Davis, 442 P.2d 856, 8 Ariz.App. 

33, disapproved in part 448 P.2d 869, 104 Ariz. 69. 
Cal.—Williams v. Carr, 68 Cal.Rptr. 305, 440 P.2d 505, 
68 C2d 579. 

Colo.—Roberts v. Fisher, 455 P.2d 871, 169 Colo. 288. 
Conn.—Warner v. Liimatainen, 215 A.2d 406, 153 
Conn. 163. 

Uresky v. Fedora, 245 A.2d 393, 27 Conn.Sup. 
498. 

Fla—Musachia v. Rosman, App., 190 So.2d 47—Con¬ 
roy v. Briley, App., 191 So.2d 601—Jones v. Crews, 
App., 204 So.2d 24—^Wisdom v. Nickels, App., 212 
So.2d 652—Morrison v. Hansen, App., 213 So.2d 
306—Allied Business Ass’n v. Saling, App., 227 
So.2d 712. 

Ind.—Kavanagh v. Butorac, 221 N.E.2d 824, 140 Ind. 
App. 139—Metz v Madison, 271 N.E.2d 197, 149 
Ind. App. 157. 

Iowa—Kaus v. Scott, 174 N.W.2d 446. 

Kan.—Schenck v. Thompson, 443 P.2d 298, 201 Kan. 
608. 

Ky.—Skees v. Whitaker, 398 S.W.2d 715—Campbell v. 
Markham. 426 S.W.2d 431. 

La.—Hoover v. Wagner, App., 189 So.2d 20, 190 So.2d 
241, 249 La. 735—Schwartz v. Employers’ Group 
Assur. Co., App.. 192 So.2d 912—Courtney v. 
Traders & General Ins. Co., App., 198 So.2d 529— 
Alamo Products Co. v. Ed Smith’s Stencil Works, 
Inc., App., 206 So.2d 723—Craig v. Burch, App., 
228 So.2d 723, wnt ref. 231 So.2d 393, 255 La. 
475—Kinchen v. Hansbrough, App., 231 So.2d 
700, writ den. 234 So.2d 194, 255 La. 1099—Scott 

V. Continental Ins. Co., App , 233 So.2d 261, writ 
ref. 236 So.2d 37, 256 La. 269. 

Md.—Hooper v. Mougin, 284 A.2d 236, 263 Md. 630— 
Rooney v. Statewide Plumbing & Heating—Gener¬ 
al Contractors, Inc., 290 A.2d 496, 265 Md. 559. 

Batten v. Michel, 292 A.2d 707, 15 Md.App. 
646. 

Mich.—Honorl v. J. L. Hudson Co., 160 N.W.2d 513, 
10 Mich.App. 623. 

Mont.—DeVemiero v. Eby, 496 P.2d 290, 159 Mont. 
146. 

Mo.—McConnell v. Pic-Walsh Freight Co., 432 S.W.2d 
292. 

George v. Wheeler, App., 404 S.W,2d 426—Mel¬ 
ton v. Allied Supermarkets, Inc., App., 456 S.W.2d 
644. 

Neb.—Kaufman v. Tripple, 144 N.W.2d 201, 180 Neb. 
593—McCall v. Weeks, 164 N.W.2d 206, 183 Neb. 
743. 

N.J.—McLaughlin v. Rova Farms, Inc., 266 A.2d 284, 
56 N.J. 288. 

N.M.—Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

Wood V. Southwestern Public Service Co., App., 
452 P.2d 692, 80 N.M. 164. 

N.Y.—Ortiz V. Kinoshita & Co., 292 N.Y,S.2d 48, 30 
A.D.2d 334. 

Ohio—Pfirsch v. Hall-Omar Baking Co., 216 N.E.2d 
626, 6 Ohio App.2d 108. 

Motorists Mut. Ins. Co. v. Walker, 265 N.E.2d 
836, 26 Ohio Misc. 169. 

Okl.—Carnes v. White, 511 P.2d 1101. 

Pa.—Hamilton v. Fean, 221 A.2d 309, 422 Pa. 373— 
Cebulskie v. Lehigh Valley R. Co., 272 A.2d 171, 
441 Pa. 230. 

S.C.—Edwards v. Bloom, 143 S.E.2d 614, 246 S.C. 346. 
S.D. — Wilson V. Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 

Tenn.—Hellon v. Trotwood Apartments, Inc., 460 
S.W.2d 372, 62 Tenn.App. 203. 

Tex.—Carter v. Harrison, Civ.App., 447 S.W,2d 704, 
err. ref. no rev, err. 

W.Va.—Lilly v. Taylor, 155 S.E.2d 579, 151 W.Va. 730. 
Wis.—Gordon v, Schultz Save Stores, Inc., 196 N.W.2d 
633, 54 Wis.2d 692. 
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57. Colo.—Roth V. Stark Lumber Co., 500 P.2d 145, 
31 Colo.App. 121. 

Conn.—Uresky v. Fedora, 245 A.2d 393, 27 Conn.Sup. 
498. 

57.5. Iowa—Marean v. Petersen, 144 N.W.2d 906, 
259 Iowa 557. 

La—Brown v. New York Fire & Marine Underwriters, 
Inc., App., 198 So.2d 550. 

Pa.—Matteo v. Sharon Hill Lanes, Inc., 263 A.2d 910, 
216 Pa.Super. 188. 

59. U.S.—Bazydlo v. Placid Marcy Co., C.A.N.Y., 
422 F.2d 842. 

Burgen v. Smith, D.C.Kan., 337 F.Supp. 197, 
affd., C.A., 454 F.2d 1175. 

Miss.—Lewis v. Brogdon, 208 So.2d 761, stating Louisi¬ 
ana law. 

N.J.—O’Brien v. Bethlehem Steel Corp., 279 A.2d 827, 
59 N.J. 114 

62. Kan.—Lutz v. Peine, 498 P.2d 60, 209 Kan. 559. 

Tex.—Rogers v. Murrell, Civ.App., 467 S.W.2d 642, 
err. dism. 
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64. U.S.—Logullo v. Joannides, D.C.Del., 301 
F.Supp. 722. 

68. Fla.—Jones v. Crews, App., 204 So.2d 24. 

La.—Courtney v. Traders & General Ins. Co., App., 
198 So.2d 529. 

70.5. Fla.—Henry v. Britt, App., 220 So.2d 917. 

Kan.—Williams v. Esaw, 522 P.2d 950, 214 Kan. 658. 

Ky.—Bonn v. Sears, Roebuck & Co., 440 S.W.2d 526. 

La.—Brown v. New York Fire & Marine Underwriters, 

Inc., App., 198 So.2d 550. 

Mo.—Bracken v. Koch, App., 404 S.W.2d 201—Win- 
einger v. Logan, App., 496 S.W.2d 275. 

N.J.—Nesta v. Meyer, 242 A.2d 386, 100 N.J.Super. 
434. 

Wash.—Rosendahl v. Lesourd Methodist Church, 412 
P.2d 109, 68 Wash.2d 180. 
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70.10. Fla.—Medina v. McAllister, 202 So.2d 755. 

Direct and proximate causal relation 

Fla.—Bohlmann v. Booth, App., 196 So.2d 507. 

Ohio—Bahm v. Pittsburgh & L.E.R. Co., 217 N.E.2d 
217, 6 Ohio St.2d 192. 

70.15. S.C—Smith v. Blackwell. 156 S.E.2d 867, 250 
S.C. 170. 

71. Mont.—Sztaba v. Great Northern Ry. Co., 411 
P.2d 379, 147 Mont. 185. 

72. Mass.—Schaeffer v. General Motors Corp., 360 
N.E.2d 1062, 372 Mass. 171, 100 A.L.R.3d 462. 

Pa.—Argo V. Goodstein, 265 A.2d 783, 438 Pa. 468. 

Tex.—Carter v. Harrison, Civ.App., 447 S.W.2d 704, 
err. ref. no rev. err, 

73. La.—Hardware Dealers Mut. Fire Ins. Co. v., 
Willis, App., 179 So.2d 441. 

Tex.—Missouri Pac. R. Co. v. Dean, Civ.App., 417 
S.W.2d 357, err. ref. no rev. err. 
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74. “Unavoidable” accident 

Ky.—Bryant v. Conrad, 420 S.W.2d 666. 

75.5. S.D.—Nepstad v. Randall, 152 N.W.2d 383, 82 
S.D. 615. 

76. S.D.—Nepstad v. RandaU, 152 N.W.2d 383, 82 
S.D. 615. 
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79. Ark.—Nelson v. Busby, 437 S.W.2d 799, 246 Ark. 
247. % 

Tenn.—Hood v. Waldrum, 434 S.W.2d 94, 58 Tenn. 
App. 512—Gardner’s Masonry Contractors, Inc. v. 
St. Louis-San Francisco Ry. Co., 470 SW.2d 945, 
63 Tenn.App. 288. 
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La, 386 F 2d 248—Frankenberg v Southern Ry. 
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Tenn —Wilburn v. Vernon, 447 S.W.2d 382, 60 Tenn. 
App. 436. 

80. Conn.—Kline v. New York, N.H. & H.R. Co., 
276 A.2d 890, 160 Conn. 187. 

Ga.—North DeKalb Little League, Inc. v. Holland, 168 
S.E2d 169, 119 Ga.App. 439. 

Miss.—Langford v. Mercuno, 183 So,2d 150, 254 Miss. 
788. 

“Contributory negligence,” etc. 

N.C.—Price v. Seaboard Air Line R. Co., 161 S.E.2d 
590, 274 N.C. 32. 

81. U.S.—Helton v. U.S., D.C.Ark., 309 F.Supp. 479. 
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82. S.C.—Smith v. Blackwell, 156 S.E.2d 867, 250 
S.C. 170 
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83. U.S.—Worthington Corp. v. Lease Management, 
Inc., C.A.Mich., 352 F.2d 24, cert. den. 86 S.Ct. 
1068, 383 U.S. 937, 15 L.Ed.2d 854—Curry v. 
Fred Olsen Line, C.A.Cal., 367 F.2d 921, cert 
den. 87 S.Ct. 1165, 386 U.S 971, 18 L.Ed.2d 
131—Kesmarki v. Kisling, C.A.Ohio, 400 F.2d 
97—Thompson v. Pennsylvania Power Co., C.A. 
Pa., 402 F.2d 88—Chesapeake & 0. Ry. Co. v. 
Bamaby, C.A.Mich., 414 F.2d 309—Koscrkoff v. 
Chesapeake & 0. Ry. Co., C.A.Mich., 427 F.2d 
1049, cert. den. 91 S.Ct. 924, 401 U.S. 947, 28 
L.Ed.2d 230, reh. den. 91 S.Ct. 1521, 402 U.S. 
934, 28 LEd.2d 869—Washington v. Schuyler, 

C. A.Va., 433 F.2d 362. 

Shanklin v. Allis-Chalmers Mfg. Co., D.C.W. 
Va., 254 F.Supp. 223, affd. C.A., 383 F2d 819—Pi¬ 
lot Freight Carriers, Inc. v. Spivey, D.C.S.C., 278 
F.Supp. 520—Hamer v. Somerset Steel Erection 
Co., D.C.W.Va., 284 F.Supp. 553—Bailey v. U.S., 

D. COkl., 291 F.Supp. 800—Logullo v. Joannides, 
D.C.Del., 301 F.Supp 722—Hodge v. U.S.. D.C. 
Ga., 310 F.Supp. 1090, affd., CA.. 424 F.2d 545— 
Texsun Feedyards, Inc. v. Ralston Purina Co., 
D.C.Tex., 311 F.Supp. 644, affd. in part, revd. in 
part on oth. grds., C.A., 447 F.2d 660—Stark v. 
Shell Oil Co., D.C.Miss., 312 F.Supp. 145, affd. in 
part, revd. in part on oth. grds., C.A., 450 F.2d 
994, stating Louisiana law—Kerber v. American 
Mach. & Foundry Co., D.C.Mo., 300 F.Supp. 1205, 
affd., C.A., 411 F.2d 419—Lemley v. U.S., D.C.W. 
Va., 317 F.Supp. 350, affd., CA., 455 F.2d 522— 
Decker v. Fox River Tractor Co., D.C.Wis., 324 
F.Supp. 1089. 

Alaska—Harris v, Barrett & Lesh, Inc., 426 P.2d 331. 
Ariz.—Zadro v, Snyder, 464 P.2d 809, 11 Ariz.App. 
363. 

Fla.—Scott v. Davis, App., 188 So.2d 864—Conda v. 
Plain, App., 215 'So.2d 13. 

Ga,—Roberts v. Bradley, 150 S.E.2d 720, 114 Ga.App. 
262—Roberts v. Bryant, 157 S.E2d 517, 116 Ga. 
App. 386—Sellers v. Anderson, 170 S.E.2d 35, 120 
Ga.App. 268. 

Ill—Muhlbauer v. Kruzel, 234 N.E.2d 790, 39 I11.2d 
226—Maki v. Frelk, 239 N.E2d 445, 140 IU.2d 
193, 32 A.L.R.3d 452. ^ 

Greenberg v. Karris, 225 N.E2d 490, 80 III 
App.2d 270. 

Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 Iowa 
557. 

Ky.—Goetz v. Green River Rural Elec, Co-op. Corp., 
398 S.W.2d 712—Williams v. Chilton. 427 S.W.2d 
586—Barnett v. Hendrix, 442 S.W.2d 312. 

La.—Passman v. Allstate Ins. Co,, App., 208 So.2d 386, 
application den. 210 So.2d 507, 252 La. 265—Mat¬ 
thews V. Camus Elec. Co,, App., 210 So.2d 189— 
Skyles v. State Farm Fire & Cas. Co., App., 210 


So.2d 609, writ ref. 214 So.2d 161, 252 La. 835— 
Laney v. Stubbs, App., 217 So.2d 468, affd. 229 
So.2d 708, 255 La 84—Kuhn v. Oulhber, App., 
225 So.2d 317, wnt ref. 227 So.2d 589, 254 La. 
839—Comeaux v State Farm Mut Auto. Ins. Co., 
App., 231 So.2d 674, writ den. 235 So 2d 96, 256 
La. 69—Malone v. Hartford Ins. Co., App., 239 
So.2d 697—Jones v. Firemen’s Ins. Co of Newark, 
N.J., App., 240 So 2d 780, writ ref. 241 So.2d 250, 
256 La. 1143—Lowe v. Thermal Supply of Shreve¬ 
port, Inc., App., 242 So.2d 351. 

Mich.—Young v Groenendal, 169 N.W.2d 920, 382 
Mich. 456. 

Minn.—Martz v. Revier, 170 N.W.2d 83, 284 Minn 

, 166. 

Mo.—Walsh V. Southtown Motors Co., 445 S.W2d 
342—^Thompson v. Southwestern Bell Tel Co, 451 
S.W2d 147 

Wells V. Wachtelbom, App, 410 S.W.2d 558— 
Harris v Quality Dairy Co., App., 423 S W.2d 8. 

Nev.—Rogers v. Tore, Limited, 459 P 2d 214, 85 Nev. 
548. 

N.M.—Montoya v. Williamson, 446 P.2d 214, 79 N.M. 
566. 

N.Y.—Stichman v. Getz, 321 N.Y.S.2d 453, 36 A.D 2d 
864, affd. 283 N.E.2d 766, 30 N.Y.2d 721, 332 
N.Y.S.2d 894 

N.C.—Wanner v. Alsup, 144 S.E.2d 18, 265 N.C 308— 
Weatherman v. Weatherman, 153 S.E.2d 860, 270 
N.C. 130-Prcsnell v. Payne,’157 S.E2d 601, 272 
N.C. 11. 

Ohio—Jeswald v Hutt, 243 N.E2d 790, 17 Ohio Misc. 
3. affd. 239 N.E2d 37, 15 Ohio St.2d 224—Motor¬ 
ists Mut. Ins. Co. V. Walker, 265 N.E2d 836, 26 
Ohio Misc. 169. 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222—Furrer v. Talent Irr. 
Dist„ 466 P.2d 605, 258 Or. 494. 

Pa.—Matteo v. Sharon Hill Lanes, Inc., 263 A.2d 910, 
216 Pa.Super. 188. 

Schmidt V. Schmeltzer, 85 Montg. 290. 

S.C.—CJ.S. cited in Griffin v. Griffin, App., 318 
S.E2d 24, 28, 282 S.C. 288. 

Tenn.—Hood v Waldrum, 434 SW.2d 94, 58 Tenn. 
App. 512. 

Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc, Civ.App., 393 S.W.2d 629, err, ref. no 
rev. err.—Shamrock Fuel & Oil Sales Co. v. Tunks, 
Civ.App., 406 S.W.2d 483—Gavrel v. Young, Civ. 
Ajjp., 407 S.W.2d 518, err. ref. no rev. err.—Potter 
v. Longhorn Service & Drilling Co., Civ.App, 412 
S.W.2d 64, err. dism. 

Utah—Taylor v. Johnson, 414 P.2d 575, 18 Utah 2d 16. 

Wash.—Fisher v. Lofgren, 409 P.2d 650, 67 Wash.2d 

1000. 

W.Va.—Yates v. Mancari, 168 S.E.2d 746, 153 W.Va. 
350.'“ 

Supplier of defective facility 

N,Y.—Day v. Eckel. 293 N.Y.S.2d 242, 57 Misc.2d 661. 

Simple contributory negligence as bar to recov¬ 
ery in tort action for negligence 

III—Williams v. Brown Mfg. Co., 261 N.E2d 305, 45 
Ill2d 418, 46 A.L.R.3d 226. 

Under foreign law 

U.S.—^Jackson v. Coggan, D.C.N.Y., 330 F.Supp. 1060. 

Derivative action 

N.Y.—Lamoree v. Binghamton General Hospital, 329 
N.Y.S.2d 85, 68 Misc.2d 1051. 
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84. U.S.—Ricketson v. Seaboard Airline R. Co., C.A. 
Fla., 403 F.2d 836—Spellacy v. Southern Pac. Co., 
C.A.Or., 428 F.2d 619—Federal Deposit Ins. 
Corp. v. Marine Nat. Bank of Jacksonville, C.A. 
Fla., 431 F.2d 341—Urias v. El Paso City Lines, 
C.A.Tex., 477 F.2d 126. 

Lemley v. U.S., D.C.W.Va., 317 F.Supp. 350, 
affd., C.A., 455 F.2d 522. 

Cal—Pekus v. Lake Arrowhead Boat Co., 63 Cal.Rptr. 
672, 255 C.A.2d 864. 

Conn.—Warner v. Liimatainen, 215 A.2d 406, 153 
, Conn. 163. * 
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Fla.—Seaboard Coast Line R. Co. v, Scudder, App., 215 
So.2d 760—Lopez v. Deatrick Leasing Corp., App., 
237 So.2d 284. 

Ga.—Wilks v. Lingle, 144 S.E.2d 552, 112 Ga.App. 176. 
Ky.—Skees v. Whitaker, 398 S.W.2d 715. 

Mo.—Walsh V. Southtown Motors Co., 415 S.W.2d 342. 
N.D.—Renner v Murray, 136 N.W.2d 794. 

Okl—Rader v. Fleming, 429 P.2d 750. 

Tex.—Missouri Pac. R. Co. v. Dean, Civ.App., 417 
SW.2d 357, err. ref. no rev. err. 

Defense not available in interests of justice 
N.J.—Bexiga v. Havir Mfg. Corp., 290 A.2d 281, 60 
N.J. 402. 

85. Kan.-Cole v. Dirkson, 449 P.2d 584, 202 Kan. 
431. 

Md.—Crouse v. Hagedom, 253 A.2d 834, 253 Md. 679. 

87. U.S—Matthews v. Ford Motor Co., C.A.Va., 479 
F.2d 399. 

88. Alaska—Cummins v. King and Sons, 453 P.2d 
465. 

Ga.—Henry Grady Hotel Corp. v. Watts, 167 S.E2d 
205, 119 Ga.App. 251. 

La.—Skyles v. State Farm Fire & Cas. Co., App., 210 
So.2d 609, writ ref. 214 So.2d 161, 252 La. 835. 

If a particular act of the plaintiff is 
deemed not to be contributory negli¬ 
gence as a matter of law, it should not 
be deemed a superseding cause reliev¬ 
ing the defendant of all liability.” * 

88,1 Act not contributory negligence 
N.Y.—Cohen v. St. Regis Paper Co., 481 N.E2d 562, 
65 N.Y.2d 752, 492 N.Y.S.2d 22. 

In a number of cases the courts have 
indicated that the doctrine of contrib¬ 
utory negligence may no longer be ap¬ 
plied as an absolute bar or a complete 
defense to an action based on negli¬ 
gence.”-® 

88.5. U.S.—Sorrentino v. U.S,, D.C.N.Y., 344 

F.Supp. 1308. 

N.Y.—Yansh v. Dowling, 333 N.Y.S.2d 508, 70 
Misc.2d 467—Long v. Zientowski, 340 N.y.S.2d 
652, 73 Misc.2d 719—Dixon v. Knickerbocker Dri- 
vurself, Inc.. 341 N.Y.S.2d 150, 72 Misc.2d 1025— 
Aetna Cas. & Sur. Co. v. Delosh, Sup., 341 N.Y. 
S.2d 465, 73 Misc.Zd 275. 

Contributory negligence still the law 
N.Y.—Cadran v. Fanni, 338 N.Y.S.2d 532, 72 Mi!K:.2d 
1 . 

89. Ill—Jenkins v. Chicago & EI.K.R., 284 N.E.2d 
392, 5 niApp.3d 954. 

La.—Lee v. Peerless Ins. Co., 183 So.2d 328, 248 La. 
982, 

N.Y.—Corbett v. Brown, 299 N.Y.S.2d 219, 32 A.D.2d 
27—Long V. Gartner, 299 N.Y.S.2d 226, 32 A.D.2d 
25—Shaffer v. Westchester Crane Service, Inc., 327 
N.Y.S.2d 761, 37 A.D.2d 964—DiLco v. Lincoln 
Center for Performing Arts, Inc., 329 N.Y.S.2d 
637, 38 A.D.2d 830. 

Tex.—Bock Const. Co. v. Dallas Power & Light Co., 
Civ.App., 415 S.W,2d 227. 
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90. U.S.—Boatright V. Sclivia, C.A.N.M., 421 F.2d 
949. 

Fla.—^Jesus v. Seaboard Coast Line R. Co., 281 So.2d 
198. 

Ill—Jenkins v. Chicago & EI-R.R., 284 N.E2d 392, 5 
riJ.App.3d 954. 

Mo,—George v, Wheeler, App., 404 S.W^ 426. 

N.Y.—Utica Mut. Ins. Co. v. Paul Mancini & Sons, 192 
N.Y.S.2d 87, 9 A.D.2d U6. 

Tex-—Bock Const. Co. v. Dallas Power & light Co., 
Civ.App., 415 S.W.2d 227. 
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90.20. U.S,—Gaspenno v. Larsen Ford, Inc., 300 
F.Supp. 1182, affd., C.A., 426 F.2d 1151, cert, 
den. 91 S.Ct 238, 400 U.S. 941, 27 L,Ed.2d 245. 
Ill.—Jenkins v. Chicago & E.I.R.R., 284 N.E.2d 392, 5 
Ill.App 3d 754. 

N.Y.—Santoro v Di Marco, 320 N.Y.S.2d 132. 65 
Misc.2d 817. 

91. U.S.—Lowry v. A/S D/S Svendborg, C.A.Pa, 
396 F,2d 850—Ricketson v. Seaboard Airline R. 
Co.. C.A.Fla., 403 F.2d 836. 

Graft V. Crooker, D.CMont., 263 F.Supp. 941, 
affd., CA., 394 F.2d 2—Seitz v. Hammond, D.C. 
S.C., 265 F.Supp. 162—Hale v. Bethlehem Steel 
Corp., D.C.II1., 335 F.Supp. 559. 

Ga.—Greene v. Helms, 154 S.E.2d 892, 115 Ga.App. 
447. 

III.—McInturfF v. Chicago Title & Trust Co., 243 
N.E2d 657, 102 Ill.App.2d 39. 

Iowa—Rice c, McDonald, 138 N.\y.2d 889, 258 Iowa 
372. 

La.—Truitt v. G. C. Murphy Co., App., 192 So.2d 
866—Garison v. Wells, App., 262 So.2d 820. 

Md.—Campfield v. Crowther, 249 A.2d 168, 252 Md. 

88 . 

Mo.—Melton v. ACF Industries, Inc., App., 404 
S.W.2d 772. 

Neb.—Kaufman v. Tripple, 144 N.W.2d 201, 180 Neb. 
,593. 

N.Y.—Gill V. Anderson, 333 N.Y.S.2d 49, 39 A.D.2d 
941. 

Dillon V. Humphreys, 288 N.Y.S.2d 14, 56 
Misc.2d211. 

Tex.—Parrott v. Garcia, 436 S.W.2d 897. 

Carter v. Hamson, Civ.App., 447 S.W.2d 704, 
err. ref. no rev. err. 

Vt.—Beaucage v. Russell, 238 A.2d 631, 127 Vt. 58. 
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91.5, U.S.— Rodriguez v, Brunswick Corp., C.A.Pa., 
364 F.2d 282—Musi v. DeSarro, C.A.Pa., 370 
F.2d 113—0‘NeiU v. U.S., CA.Pa., 411 F.2d 139, 
app, after remand 450 F.2d 1012, 

Stanchis v. Hess Oil & Chemical Co., D.C.Pa., 
292 F.Supp. 22, affd. 403 F.2d 24—Powell v. U.S. 
Steel Corp., D.C.W.Va., 305 F.Supp. 645. 

Fla.—Medina v. McAllister, 202 So.2d 755. 

N.C.—Miller v. Miller, 160 S.E.2d 65, 273 N.C. 228. 
Pa.—Hamilton v. Feam, 221 A.2d 309, 422 Pa. 373— 
McCay v. Philadelphia Elec. Co., 291 A.2d 759, 
447 Pa. 490. 

Harrison v. Nichols, 281 A.2d 696, 219 Pa.Super. 
428. 

Tex.—Parrott v. Garcia, 436 S.W.2d 897. 

92. N.C.—Wallsee v. Carolina Water Co., 144 S.E.2d 
21, 265 N.C. 291—Grifftn v. Ward, 148 S.E.2d 
133, 267 N.C. 296. 
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95. NJ.—Nesta v. Meyer, 242 A.2d 386, 100 N.J.Su- 
per. 434. 

A proximate cause or one of them 

La.—Schwartz v. Employers’ Group Assur. Co., App., 
192 So.2d 912. 
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98. Conn.—Wendt v. Balletto, 224 A.2d 561, 26 
Conn.Sup. 367, 

99. Fla.—Medina v. McAllister, 202 So.2d 755. 

3. U.S.—White Motor Corp. v. Stewart, C.A.Okl., 465 

F.2d 1085, cert. den. 93 S.Q. 561, 409 U.S. 1061, 
34 L.Ed.2d 513. 

m.— Pantaleo v. Gamm, 245 N.E.2d 618, 106 Ill. 
App.2d 116. 

Miss.—Gulf Oil Corp. v. Turner, 235 So.2d 464. 

N.M.—CJ,Sl cited in Werner v. City of Albuquerque, 
550 P.2d 184. 287. 89 N.M. 272. 

4. Mitigation of damages only 

U.S.—Compania Trasatlantica Espanola, S.A. v. Melen¬ 
dez Torres, C.A.Pucrto Rico, 358 F.2d 209. 
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Absolute liability imposed by statute 
Ohio—Rothfuss v Hamilton Masonic Temple Co. of 
Hamilton, 297 N.E.2d 105, 34 Ohio St.2d 176. 
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8.10. Ill.—Vykruta v. Thomas Hoist Co., 221 N.E.2d 
99, 75 II!.App.2d 291—Palier v. Dreis & Drump 
Mfg. Co.. 225 N.E.2d 67, 81 Ill.App.2d 1. 
Mont—Pollard v. Todd, 418 P.2d 869, 148 Mont. 171. 
Structural Work Act etc. 

Ill.—Lindsey v, Dean Evans Co., 297 N.E.2d 8, 11 
Ill.App.3d 432 

8.15. N.Y—Koploff V. St. Vincent Ferrer Church, 33 1 
N.Y.S.2d 719, 39 A.D.2d 581, app. dism. 287 
N.E.2d 390, 30 N.Y.2d 949, 335 N.Y.S.2d 700. 

§ 131. -Actions Founded on 

Willful or Wanton Injury 
or Gross Negligence 

9. U.S.—Wilson V. American Chain & Cable Co., 

C. A.Pa., 364 F.2d 558—Pnee v. Lowman, C.A. 
S.C., 373 F.2d 390—Boyce v. Pi Kappa Alpha 
Holding Corp., C.A.Fla., 476 F.2d 447. 

Graham v. Seaboard Air Line R. Co., D.C.S.C, 
250 F.Supp. 566—Scholz v. U.S., D.C.Conn., 271 
F.Supp. Ill—Cage v. New York Cent. R. Co., 

D. C.Pa., 276 F.Supp 778, affd., C.A.. 386 F.2d 
998—Moses v Scott Paper Co., D.C.Me., 280 
F.Supp. 37—C.J.S. cited in Kozar v. Chesapeake & 

O. Ry. Co., D.CMich., 320 F.Supp; 335, 361, affd. 
in part, vac. in part on oth. grds., C A.. 449 F 2d 
1238. 

Ala.—Butler v. Olshan, 191 So.2d 7, 280 Ala. 181— 
Maddox v. Hunt. 202 So.2d 543, 281 Ala. 335, 28 
A.L.R,3d 1373—Turkett v. Wedgeworth, 266 So.2d 
265, 289 Ala. 106. 

Smith v. Kennedy, 195 So.2d 820, 43 Ala.App. 
554, cert. den. 195 So.2d 829, 280 Ala. 718. 

Ariz.—Evans v. Pickett, 430 P.2d 413, 102 Ariz. 393— 
Southern Pac. Transp. Co. v. Lueck, 535 P.2d 599, 
111 Anz. 560, decision after remand 540 P.2d 
1258, 112 Ariz. 277, cert. den. 96 S.Ct 1510, 425 
U.S. 913, 47 L.Ed.2d 763. 

Sulphur Springs Valley Elec. Co-op., Inc. v. Bel¬ 
tran, 478 P.2d 128, 13 Anz.App. 513. 

Cal.—Williams v. Carr, 68 Cal.Rptr. 305, 440 P.2d 505, 
68 C.2d 579. 

Conn.—Wendt v. Balletto, 224 A.2d 561, 26 Conn.Sup. 
367. 

Del.—Gott V. Newark Motors, Inc,, Super., 267 A.2d 
596. 

Gushen v. Penn Cent. Transp. Co., 280 A.2d 
708. 

Fla.—^Johnson v. Rinesmith, App., 238 So.2d 659. 

Ga.—Stnckland v. Doran, 203 S.E.2d 567, 130 Ga.App. 
396. 

Ill.—Rice V. Gulf, Mobile & Ohio R. Co., 2?8 N.E.2d 
162, 84 Ill.App.2d 163—^Scott v. Instant Parking, 
Inc., 241 N.E.2d 517, 100 Ill.App.2d 293. 

Ind.—McKeown v. Calusa, 359 N.E2d 550, 172 Ind. 
App. 1. 

Iowa—CJI.S. cited in Scchlcr v. State, 340 N.W.2d 759, 
762. 

Kan.—Horton v. Montgomery Ward, 428 P.2d 774, 199 
Kan. 245—Friesen v. Chicago, R.I. & P.R.R., 524 

P. 2d 1141, 215 Kan. 316. 

Ky.—Wheeler v. Creekmore, 469 S.W.2d 559. 

La,—CJ,S. quoted at length in South Texas Lloyds v. 
Jones, 273 So.2d 853, 855. 

Mich.—Holloway v. Cronk, 257 N.W.2d 175, 76 Mich. 
App. 577. 

Mont.—Mallory v. Cloud, 535 P.2d 1270, 167 Mont. 
115. 

N.Y.—Terwilliger v. Terwilliger, 276 N.Y.S.2d 8, 52 
Misc.2d 404. 

N.C.—CJJS. quoted in Pearce v. Barham, 156 S.E.2d 
290, 294, 271 N.C. 285—Brewer v. Harris, 182 
S.E.2d 315, 279 N.C. 288. 

Ohio—Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 
230. 


Or.—Elliott V. Rogers Const. Inc., 479 P.2d 753, 257 
Or. 421. 

Fa.—Moss v. Reading Co., 212 A.2d 226, 418 Pa. 
59 g—Parker v. Jones, 223 A.2d 229, 423 Pa. 15— 
Fugagli V. Camasi, 229 A.2d 735, 426 Pa. 1. 
S.C.—Hinds v. United Ins. Co. of America, 149 S.E.2d 
771, 248 S.C. 285—^Jowers v. Dupnest, 154 S.E.2d 
922, 249 S.C. 506. 

Utah—Roylance v. Davies, 424 P.2d 142, 18 Utah 2d 
395. 

Wash.—Liebhart v. Calahan, 434 P,2d 605, 72 Wash.2d 
620. 

W.Va.—Korzun v. Shahan, 151 S.E.2d 287, 151 W.Va. 
243. 

Defendant held not guilty of wanton misconduct 

III.—Murphy v, Vodden, 248 N.E.2d 327, 109 Ill. 
App.2d 141. 

Ohio—Wapplehorst v. Kimmett, 282 N.E.2d 53, 30 
Ohio App.2d 29. 

Wash.—Brown v. Derry, 518 P.2d 251, 10 Wash.App. 
459. 

Essential elements of willful or wanton miscon¬ 
duct 

U.S.—^Thompson v. Pennsylvania Power Co., C.A.Pa., 
402 F.2d 88. 

Cal.—Mezerkor v. Texaco Oil Co., App., 72 Cal.Rptr. 
639. 

Not of same calibre 

N.C.—Siders v. Gibbs, 229 S.E.2d 811, 31 N.C.App. 
481, app. after remand 249 S.E.2d 858, 39 N.C. 
App. 183. 

On the other hjtnd, where a jurisdic¬ 
tion adopts the comparative negligence 
principle, it necessarily and implicitly 
abrogates the rule that a plaintiffs 
contributory negligence does not bar 
or diminish a recovery if the defendant 
was guilty of wanton and willful mis¬ 
conduct.’’ 

9,5. Cal.—Sorensen v. Allred, 169 Cal.Rptr. 441, 112 
C.A.3d 722, 10 A.L.R.4th 937. 

Abrogation retroactive to date decision in which 
principle adopted 

U.S.—Plyler v. Wheaton Van Lines, C.A.Cal., 640 F.2d 
1091. 

Comparative negligence not applicable 
Mont.—Derenbergcr v. Lutey, 674 P.2d 485 (Per Has- 
well, C.J., with two Justices concurring). 
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II. N.C—Jarvis v. Sanders, 237 S.E.2d 865, 34 N.C. 
App. 283. 

Okl.—Vaughn v. Baxter, 488 P.2d 1234. 

13. U.S.—Home v. Georgia S. & F. Ry. Co., C.A. 
Fla., 421 F.2d 975. 

D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 956. 
Pa.—Williams v. Philadelphia Transp. Co., 280 A.2d 
612, 219 Pa.Super. 134. 
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14. Cal.—Mark v. Pacific Gas & Elec. Co., 101 Cal. 
Rptr. 908, 496 P.2d 1276, 7 C.3d 170. 

N.Y.—Van Gaasbeck v. Webatuck Central School Dist. 
No. 1 of Towns of Amenia, et al., 234 N.E.2d 243, 
21 N.Y.2d 239, 287 N.Y.S.2d 77. 

W.Va.—Bradley v. Appalachian Power Co., 256 S.E.2d 
879, 163 W.Va. 332. 

15. Or.—Freytag v. Allen, 434 P.2d 475, 248 Or. 416. 
17, Cal.—Dziura v. California Aviation Service, Inc., 

84 CakRptr. 191, 4 CA.3d 91. 

Del.—Gushen v. Penn Cent, Transp. Co., 280 A.2d 708. 

III. —Patton V. Wallace, 216 N.E.2d 1, 68 Ill.App.2d 

229—Greenberg v. Karris, 225 N.E2d 490, 80 
Ill.App.2d 270—Beverly Bank v, Penn Central Co., 
315 N.E2d 110, 21 Ill.App.3d 77. 

Kan.—Bogle v. Conway, 422 P.2d 971, 198 Kan. 166. 
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Mich.—Papajesk v. C & O.R. Co., 166 N.W.2d 46, 14 
Mich.App. 550. 

Mo.—C.J.S. cited in Williams v. Ford Motor Co., 454 
S.W.2d 611, 619 

N.J.—C.J.S. cited in McLaughlin v. Rova Farms, Inc., 

266 A.2d 284, 296, 56 N.J. 288. 

Borelli v. Frollani, 236 A.2d 613, 98 NJ.Super. 
203. 

N.C.—C.J.S. quoted in Pearce v. Barham, 156 S.E.2d 
290, 294, 271 N.C. 285. 

S.C.—Berry v. Hall, 187 S.E.2d 242, 258 S.C. 63. 
Tcnn.—Phelps v. Magnavox Co. of Tenn., 466 S.W.2d 
226, 62 Tenn.App. 578, app. after remand 497 
S.W.2d 898. 

Minor over age of 7 held capable of wanton or 
willful misconduct 

Ill.—Wegler v. Luebke, 231 N.E.2d 109, 87 Ill.App.2d 
82. 

18. U.S.—Salster v. Singer Sewing Mach. Co., D.C. 
Miss., 361 F.Supp. 1056. 

Idaho—C.J.S. cited in Hodge v. Borden, Idaho, 17 P.2d 
75, 85, 91 Idaho 125. 

Iowa—C.J.S. cited in Sechler v. State, 340 N.W.2d 759, 
764. 

La.—Scrantz v. Aetna Cas. Sur. Co., App., 281 So.2d 
820. 

Mich.—^Thomas’ Estate v. Consumers Power Co., 228 
N.W.2d 786, 58 Mich. App. 486, affd. in part, revd. 
in part on oth. grds., 231 N.W.2d 653, 394 Mich. 
459. 

N.J.—Draney v. Bachman, 351 A.2d 409, 138 N.J.Su- 
per. 503. 

Tex.—Parrott v. Garcia, Civ.App., 428 S.W.2d 476, 
affd., Sup., 436 S.W.2d 897. 

Wyo.—Danculovich v. Brown, 593 P.2d 187. 

Conduct of defendant exceeding bounds of ordi* 
nary negligence 

. Mich.—Toomer v. Steiner, App., 202 N.W.2d 808, 43 
Mich.App. 12. 
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18il. “Slight” and “gross” comparative terms 
Neb.—C. C. Nativig’s Sons, Inc. v. Summers, 255 
N.W.2d 272, 198 Neb. 741. 

19. U.S.—^Tampa Elec. Co. v. Stone & Webster Engi¬ 
neering Corp., D.C.Fla., 367 F.Supp. 27. 

Ariz.—^Wade v. Seguin, 462 P.2d 100, 11 Ari 2 .App. 83. 
Or.—Fassett v. Santiam Loggers, Inc., 517 P.2d 1059, 

267 Or. 505. 

T«m.—^Ellithorpe v. Ford Motor Co., 503 S.W.2d 516. 
Phelps V. Magnavox Co, of Tenn., 466 S.W.2d 
226, 62 Tenn, App. > 578, app. after remand 497 
S.W.2d 898, 

Contributory negligence also gross 

Tenn.—Stinson v. Daniel, 414 S.W.2d 7, 220 Tenn. 70. 
Hood V. Waldrum, 434 S.W.2d 94, 58 Tenn.App. 
512. 

Wanton or gross negligence not shown 
Tenn.—Bennett v. Woodard, 444 S.W.2d 89, 60 Tenn. 
App. 20—Holmes v. American Bakeries Co., 466 
S.W.2d 502, 62 Tenn.App. 601. 

20. U.S.—Anderson v. Eagle Motor Lines, Inc., C.A. 
Miss., 423 F.2d 81. 

j 132. -Concurrent Negligence 

of Third Persons 

21. Minn.—Kowalske v. Armour & Co., 220 N.W.2d 
268, 300 Minn. 301. 

—Owings v. Rose, 497 P.2d 1183, 262 Or. 247, 57 
A.L.R.3d 821. 

Tex.—Bock Const. Co. v. Dallas Power & Light Co., 
av.App., 415 S.W.2d 227. 

§ 134. Disease or Other Condition 
of Person 

23. U.S.—5mith v. Chevron Oil Co., C.A.La., 517 
F.2d 1154. 


Responsibility for all natural and proximate 
consequences 

Pa,—Koedel v. Johnston, 114 P.L.J. 125. 

Reasonable man test required 

Ind.—Memorial Hospital of South Bend, Inc. v. Scott, 
300 N.E.2d 50, 261 Ind. 27. 

24. U.S.—CJ.S. cited in Vaitfehan v. Southern Baker¬ 
ies Co.. D.C.S.C.. 247 RSupp. 782, 789. 

§ 135. Subsequent Negligence Ag¬ 
gravating Injury 
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27. N.Y.—Hansen v. Monroe County, 290 N.Y.S.2d 
276. 30 A.D.2d 630. 

28. Conn.—Uresky v. Fedora, 245 A.2d 393, 27 
Conn.Sup. 498. 

§ 136(1). Doctrine of Last Clear 
Chance; Humanitarian 
Doctrine; Doctrine of 
Discovered Peril; Etc. 

29. U.S.—U.S. V. Cline, C.A.Ariz., 410 F.2d 1337. 

Britt V. Seaboard Coast Line R. Co., D.C.S.C., 
281 F-Supp. 481 

Cal.—LI V. Yellow Cab Co. of California, 119 Cal.Rptr. 
858, 532 P.2d 1226, 13 C.3d 804. 78 A,L.R.3d 393. 

La.—Leake v. Prudhomme Truck Tank Service, Inc., 
258 So.2d 358, 260 La. 1071. 

Purposes of doctrine 

(3) Other purposes. ■ 

Ky.—Cook V. Holland, App., 575 S.W.2d 468. 

W.Va.—Ratlief v. Yokum, 280 S.E.2d 584. 

Factual situations 

(2) Two situations. 

Va.—Simmers v, Depoy, 184 S.E2d 776, 212 Va. 447. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 825 Wash.2d 387. 
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30. U.S.—Allen v. U.S., D.C.Mo.. 370 F.Supp 992. 

Mo.—Pankey v, ClaywcU, App., 417 S.W.2d 9. 
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31. Cal.—Desherow v. Rhodes, 82 Cal.Rptr. 138, 1 
CA.3d 733. 

Relationship to last clear chance doctrine 

(4) Other statements. 

Minn.—Koval v. Thompson. 136 N.W.2d 789, 272 
Minn. S3. 

Tenn.—Smith v. Craig, App., 484 S.W.2d 549. 
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32. U.S.— CJ.S. dted ia Hammitte v. Livesay, C.A. 
Ky., 436 F.2d 1134, 1138. 

Fla.—^Williamson v. Guerra, App., 208 So.2d 302. 

Ga.—Seaboard Coast Une R. Co. v. Daugherty, 164 
S,E2d 269, 118 Ga.App. 518, cert. den. 90 S.Ct, 
950, 397 U.S. 939, 25 L.Ed.2d 120. 

Hawaii—Silva v. ashi, 471 P.2d 524, 52 Haw. 129. 

La.—Goodman v. Southern Farm Bureau Cas. Ins. Co., 
App,, 216 So.2d 881, writ ref. 219 So.2d 177, 253 
La. 646—Glynn v. Duvemay, App., 217 So.2d 
787—CJA cited in Nelson v. Hirschbach Motor 
Line, App., 239 So.2d 438, 441, writ ref. 241 So.2d 
256, 256 La. 1158, cert. den. 91 S.Ct. 1382, 402 
U.S. 909, 28 EEd.2d 650—Thomas v. Arcencaux, 
App., 307 So.2d 754. 

Me.—CJ.S. cited in Cushman v. Perkins, 245 A.2d 
846. 

Mich.—Motley v. Robinette, 236 N.W.2d 102, 64 Mich. 
App. 470. 

Mo.—Hewitt v. Masters, 406 S.W.2d 60, 

N.C—Wanner v. Alsup, 144 S.E2d 18, 265 N.C. 308. 

R.L—Cinq-Mars v. Standard Cab Co., 235 A.2d 81, 
103 R.I. 103. 
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In some jurisdictions the doctrine of 
last clear chance has been abolished 
and such doctrine has been subsumed 
under the general process of assessing 
liability in proportion to negligence.^^ ‘° 

32.5. Cal.—LI v. Yellow Cab Co. of California, 119 
Cal.Rptr. 858, 532 P.2d 1226, 13 C3d 804, 78 
A.L.R.3d 393. 

Ill._Alvis V. Ribar, 421 N.E2d 886, 52 Ill.Dec. 23, 85 
IlL2d 1. 

Tex.—Texaco, Inc. v. Haley, Civ.App., 610 S.E2d 224. 
32.10. See mfra § 169. 
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33. Cal.—Carlisle v. Kanaywer, 101 CaI.Rptr. 246, 24 
C.A.3d 587. 

D.C.—Bowman v. Redding & Co., C.A., 449 F.2d 956. 
La.—Puckett v. Emmons, App., 231 So.2d 671, applica¬ 
tion den. 235 So.2d 97, 256 U. 71—Otillio v. 
Dolese, App., 236 So.2d 646. 

Md.—Pitts v. Mahan. App., 382 A.2d 1092, 39 Md. 
App. 95. 

N.C—Earle v. Wyrick, 209 S.E.2d 469, 286 N.C 175. 
Tenn.—Roseberry v. Lippner, 574 S.W.2d 726. 

Tex.—Abalos v. Oil Development Co. of Texas, 544 
S.W.2d 627. 
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37. D.C.—Bowman v. Redding & C^., C,A., 449 F.2d 
956. 

38. U.S.—Jeng V. Witters, D.CPa., 452 F.Supp. 1349, 
affd., CA., 591 F.2d 1334, 1335, two cases. 

Ga.—Seaboard Ckiast Line R. Co. v. Daugherty, 164 
S.E2d 269, 118 Ga.App. 518, cert. den. 90 S.Ct. 
950, 397 U.S. 939, 25 LEd.2d 120. 

Iowa—In re DeBour’s Estate, 158 N.W.2d 837. 

N.Y.—Galanek v. New York City Transit Authority, 
385 N.Y.S.2d 62, 53 A.D.2d 586. 

Wash.—Lee v. Cotten Bros. Co., 460 P.2d 694, I Wash. 
App. 202. 
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40. Ala.—Yarbrough v. Hovis, 172 So.2d 782, 277 
Ala. 516, app. after remand 201 So.2d 101, 281 
Ala. 229. 

47. Idaho—Kuhn v. Dell, 404 P.2d 357, 89 Idaho 
250. 

La.—Butler v. State Farm Mut. Auto. Ins. Co., App., 
265 So.2d 252—Mones v. Walton, App., 296 So.2d 
370, writ den., Sup., 300 So.2d 185. 

Tex.—CJ.S. quoted in Blood v. Patio Lumber Co., 466 
S.W.2d 429, 433, err. ref. no rev. err. 
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49. Mich.—Kolcon v. Smewing, 184 N.W.2d 244, 28 
Mich.App. 237. 

52. U.S.—Dumas v. MacLean, C.A,N.H., 404 F,2d 
1062. 

Mich.—^Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

S.C.—Cooper v. Driggers, 277 S.E2d 893, 276 S.C. 299. 
Limitation on application of doctrine 
(3) Other limitations. 

D.C._-Wager v. Pro, C.A., 603 F-2d 1005, 195 U.S. 
App.D.C 423. 

Ill.—^Jumey v. Lubeznik, 218 N.E2d 799, 72 IU.App.2d 
117. 

La.—McDonald v. ScotlandvUlc Fire Protection Dist 
Commission, App., 222 So.2d 324. 

Not ^plicable to fast-happening events 

Ariz.—Kenison v. Schaeffer, App., 608 P,2d 325, 125 
Ariz. 186. 

Immediacy of defendant’s anticipation of danger 

Ga.—Bennett v. Kuhlke and Associates, Inc., 274 
S.E2d 14, 156 Ga.App. 110. 
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53. Fla.—Rouse v. Flonda East Coast Ry. Co., App., 
220 So.2d 632. 

La.—Lee v. Peerless Ins. Co.. 183 So.2d 328, 248 La. 
982. 

S3JS. C:^.—Pitcher v. Kniss, 89 Cal.Rptr. 676, 10 
C.A.3d 931. 

54. W.Va.—Ratlief v. Yokum, 280 S.E.2<i 584. 

55. Kan,—Southard v. Lira, 512 P.2d 409, 212 Kan. 
763. 

La,—Hebert v. Travelers Ins. Co,, App., 179 So.2d 
513—Howard v. Fidelity & Cas. Co. of New York, 
App., 179 So.2d 522—Manuel v. Manuel, App., 
299 So.2d 902. 

Tex.—Yoakum Grain, Inc. v. Energy Industries, Inc., 
Civ.App., 511 S.W.2d 95. 

W.Va.—C-J.S. cited in Edwards v. Lynch, 175 S.E.2d 
632, 635, 154 W.Va. 388. 

55.5. U.S.—Petition of Manna Mercante Nicara- 
guense, S.A., C.A.N.Y., 364 F.2d 118, cert. den. 
87 S.Q. 710, 385 U.S. 1005, 17 L.Ed.2d 544, reh. 
den. 87 S.Ct. 851, 386 U.S. 929, 17 L.Ed.2d 803. 
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58, N.Y.—Schlimmeyer v. Yurkiw, 374 N.Y.S.2d 427, 
50 A.D.2d 616. 

Or.—Ballard v. Rickabaugh Orchards, Inc., 485 P.2d 
1080, 259 Or. 200, 

Applicability only to plaintiffs contributory 
n^gence 

Ariz.—^Wilson v. Sereno, 461 P.2d 514, 11 Anz.App 
35. 

La.—Foreman v. U.S. Fidelity & Guaranty Co., App., 
250 So.2d 580. 

59, La.—Naquin v. Callais, App., 191 So.2d 885— 
McGinty v. Insurance Co. of North America, 
App., 205 So.2d 170, writ ref. 207 So.2d 538, 251 
La. 930. 

§ 136(2). -Basis and Nature of 

Doctrine 
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63. U.S.—CJJS. cited in Thomas v. Bruton, D.C S.C., 
270 F.Supp. 33, 35, affd., C.A., 390 F.2d 658. 

C>il.—^Fox V. City and County of San Francisco, 120 
Cal.Rptr. 779, 47 C.A.3d 164. 

Conn.—Reale v. Kean. 399 A.2d 1285, 175 Conn. 477. 

N.M.—Montoya v. Williamson, 446 P.2d 214. 79 N.M. 
566. 

Restatement of Torts 

Mich.—Massey v. Scripter, 258 N.W.2d 44, 401 Mich. 
385. 

64. U.S.—Eastern Brick & Tile Co. v. U.S., D.C.S.C., 
281 F.Supp. 216. 

643. Cal.—LI V. Yellow Cab Co. of California, 119 
Cal.Rptr. 858, 532 P.2d 1226, 13 C3d 804, 78 
A.L.R.3d 393. 

Philo V, Lancia, 63 Cal.Rptr. 900, 256 C.A.2d 
475. 

64.10. S.C.—Smith v. Blackwell, 156 S.E.2d 867, 250 
S'C 170. 

64.25. Mich,—Zeni v. Anderson, 243 N.W.2d 270, 
397 Mich. 117. 
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65. N.C.—PresneU v. Payne, 157 S.E.2d 601, 272 
N.C 11. 

66 . RC.—Dodd v. Wilson. 265 S.E.2d 449, 46 N.C. 
App. 601, review den. 283 S.E.2d 131, 301 N.C. 
235. 

67. U.S.—INA Aviation Corp. v. U.S., D.C.N.Y., 468 
RSupp. 695, affd. C.A., 610 F.2d 806. 

Ind.—Flynn v. Roberger, 270 N.E.2d 331, 149 Ind.App. 
65. 

N-Y.—Galanek v. New York Chty Transit Authority, 
385 N.Y.S.2d 62, 53 A.D,2d 586. 

N.C—Presnell v. Payne, 157 S.E.2d 601, 272 N.C. 11. 


69. U.S—^Thomas v. Bruton, D.C.S.C., 270 F.Supp. 

33. affd., CA.. 390 F.2d 658. 

La.—Williams v. City of Baton Rouge, 214 So.2d 138, 
252 La. 770. 

Mich. —Zeni v. Anderson, 224 N.W.2d 310, 56 Mich. 
App. 283. 

S.C.—Smith V. Blackwell. 156 S.E.2d 867, 250 S.C. 170. 
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70.5, Ind.—Bates v. Boughton, 278 N.E.2d 316, 151 
Ind.App, 139. 

70.15. Anz.—Schneider v, Macari, 533 P.2d 540, 111 
Ariz. 483. 

Iowa—Ackerman v. James, 200 N.W.2d 818. 

N.C.—Exum V. Boyles, 158 S.E.2d 845, 272 N.C. 567. 
S.D.—Wilson V. Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 

71. Ala.—Yarbrough v. Hovis, 172 So.2d 782, 277 
Ala. 516, app. after remand, 201 So.2d 101, 281 
Ala. 229. 

Iowa—In re DeBour’s Estate, 158 N,W.2d 837. 

72. U.S.—Eastern Brick & Tile Co. v. U.S., D.C.S.C., 
281 F.Supp. 216. 

Cal.—Espinoza v. Rossini, 55 Cal.Rptr. 205, 247 
C.A.2d 40 

La.—Mones v. Walton, App., 296 So.2d 370, writ den.. 
Sup., 300 So.2d 185. 

Wash,—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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72.10. Fla.—Bohlmann v. Booth, App., 196 So.2d 
507. 

R.I.—Major v. Gneg, 230 A.2d 846, 102 R.l. 379. 
72.25. Ariz.—Nobbe v. Eichenauer Hay Sales, Inc., 
466 P.2d 54, 11 Ariz.App. 503. 

Colo.—Bums V. Ottati, App., 513 P.2d 469. 

72.30. Ariz.-Wilson v. Sereno, 461 P.2d 514, 11 
Ariz.App. 35. 

Applies to both parties 

La.—^Johnson v. Powell, App., 346 So.2d 283. 

74. U.S.—DeWeese v. U.S., D.CColo., 419 F.Supp. 

147, affd., C.A., 576 F.2d 802. 

Tex.—Casey v, Barkley, Civ.App., 527 S.W.2d 256, err. 
ref. no rev. err. 
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74.5. Tex.—Abalos v. Oil Development Co. of Texas, 
544 S.W.2d 627. 

75.5. U.S.— Salter Marine, Inc. v. Conti Carriers and 
Terminals, Inc., C.A.Va., 677 F.2d 388. 

75,15. Tex.—French v, Grigsby, Civ.App., 567 
S,W.2d 604, err. ref. n.r.e.. Sup., 571 S.W.2d 867. 

75,30. Not method of comparing relative fault 

N.C.—Stephens v. Mann, 272 S.E.2d 771, 50 N.C.App. 
133, review den. 276 S.E2d 919, 302 N.C. 221. 

75.40. W.Va.—Bradley v. Appalachian Power Co., 
256 S.E2d 879, 163 W.Va. 332. 

Retroactive application 

Or.—Hall v. Northwest Outward Bound School, Inc., 
572 P.2d 1007, 280 Or. 655. 
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75.45. Cal.— LI v. Yellow Cab Co. of California, 119 
Cal.Rptr. 858, 532 P.2d 1226, 13 C.3d 804, 78 
A.L.R,3d 393. 

Me.—Cushman v. Perkins, 245 A.2d 846. 

Tex.—Fren^ v, Grigsby, 571 S.W.2d 867. 

75.50. Alaska—Kaatz v. State, 540 P.2d 1037, app. 
after remand, 572 P.2d 775. 

Fla.—koffman v. Jones, 280 So.2d 431, 78 A.L.R.3d 
32L 

§ 137 ( 1 ). -Elements 

76. U.S.—Dumas v. MacLean, C.A.N.H., 404 F.2d 
1062. 

Cal.—Philo V. Uncia, 63 CaLRptr. 900, 256 C.A.2d 
475. 
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Kan.— Friescn v. Chicago, R.I. & P.R.R., 524 P.2d 
1141, 215 Kan. 316. 

La.—Pillaro v. State Farm Mut. Auto. Ins. Co., App., 
179 So.2d 502—Charles Carter & Co. v. McGee, 
App., 213 So.2d 89. 

N.C.-Exum V. Boyles, 158 S.E.2d 845, 272 N.C. 567. 
OkL—Jester v. St. Louis-San Francisco Ry. Co., 413 
P.2d 539. 

77. Cal.—Philo v. Lancia, 63 Cal.Rptr. 900, 256 
C.A.2d 475. 

N.C.-Wray v. Hughes, 262 S.E.2d 307, 44 N.C.App. 

678, cert, den,, 269 S.E.2d 628, 300 N.C. 203. 

77.5. U.—Charles Carter & Co. v. McGee, App., 213 
So.2d 89. 
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77.10. La.—Powell v. State Farm Mut. Ins. Co., 
App.. 304 So.2d 798, writ den.. Sup., 309 So.2d 
339. 

Sequential and not concurrent negligence 

Md.—Roberts v. Fairchild, 287 A.2d 778, 14 Md.App. 
612. 

77.15. La.—St. Amant v. Travelers Ins. Co., App., 
233 So.2d 23—Champagne v. McDonald, App., 
355 So.2d 1335—Jenkins v. Dearie, App., 405 
So.2d 1141. 

Md.—Oddis v. Greene, 273 A.2d 232, 11 Md.App. 153. 
Mich.—Shepard v. Barnette, 144 N.W.2d 685, 4 Mich. 
App. 243. 

Negligence on part of both 
La.—Tabor v. Southern Farm Bureau Cas. Ins. Co., 
App., 281 So.2d 824, writ den.. Sup., 283 So.2d 
771—Palmer v. State, App., 393 So.2d 427, writ 
den., Sup., 399 So.2d 601. 

7730. Ariz.—Nobbe v. Eichenauer Hay Sales, Inc., 
466 P.2d 54, 11 Ariz.App. 503. 

Conn.—Childs v. Blesso, 260 A.2d 582, 158 Conn. 389. 
Iowa—In re DeBour’s Estate, 158 N.W.2d 837. 

La.—^Williams v. Travelers Indem., Co., App., 210 
So.2d 58, writ ref. 211 So.2d 335, 252 La. 479. 

77.35. Elements stated 

(1) Cal.—Philo v. Lancia, 63 Cal.Rptr. 900, 256 
C.A,2d 475—Lauder v. Jobe, 68 Cal.Rptr. 63, 261 

C. A.2d 539—Gillingham v. Greyhound Corp., 69 Cal. 
Rptr. 728, 263 C.A.2d 564—Fry v. Young, 73 Cal.Rptr. 
62, 267 C.A.2d 340—Spann v. Ballesty, 81 Cal.Rptr. 
229, 276 C.A.2d 754—Keeton v. Henning, 81 Cal.Rptr. 
424, 1 C.A.3d 50. 

N.M.—Montoya v. Williamson, 446 P.2d 214, 79 N.M. 
566. 

McCoy v. Gossett, App., 442 P.2d 807, 79 N.M. 
317—Lopez V. Macs, 472 P.2d 658, 81 N.M. 693, 
cert. den. 472 P.2d 984, 81 N.M. 721. 

(2) Fla.—CJ.S. cited in Connolly v. Steakley, 197 
So.2d 524, 526. 

La.—Lewis v. Allstate Ins. Co., App., 250 So.2d 155. 

(3) Other statements. 

U.S.—Home v. Seaboard Coast Line R. Co., D.C,S.C., 
301 ESupp. 561. 

Faith v. Neely, D.C.W.Va., 41 F.R.D. 361. 

D. C.—Byrd v. Hawkins, App,, 404 A.2d 941. 

Fla.—Bethel Apostolic Temple v. Wiggen, 200 So.2d 
797, conf. to, app., 201 So.2d 911. 

Rodriguez v. Haller, App., 177 So.2d 519—Sau¬ 
cer v. Welch, App., 186 So.2d 833—Carl v. Shick, 
App., 199 So.2d 283—Williamson v. Guerra, App., 
208 So.2d 302. 

Ind.—Bayne v. Turner, 236 N.E2d 503, 142 Ind.App. 
580--National City Lines, Inc. v. Hurst, 250 
N.E2d 507, 145 Ind.App. 278. 

Iowa—Dorcas v. Aikman, 143 N.W.2d 396, 259 Iowa 
63—In re DeBour’s Estate, 158 N.W.2d 837. 
Kan.—McEIbaney v. Rouse, 415 P.2d 241, 197 Kan. 
136_Wegley v. Funk, 443 P.2d 323, 201 Kan. 
719—Sander v. Union Pac. R. Co., 470 P.2d 748, 
205 Kan. 592—Rohr v. Henderson, 483 P.2d 1089, 
207 Kan. 123. 

La.—Shaw v. Van Dyke, App., 287 So.2d 808. 

N.C.—Williams v. Spell, 275 S.E2d 282, 51 N.C.App. 
134. 

Or.—Goff V. Radi, Inc., 445 P.2d 879, 251 Or. 390. 
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Tex.—Hinojosa v. Stephens, Civ.App., 461 S.W.2d 232, 
err. ref. no rev. err.—Lee v. Chumley Lumber Co., 
Civ App., 465 S.W,2d 414, err. ref. no rev. err. 
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77.40. Elements stated 

Mo.—Wilson V. Tabor, App., 656 S.W.2d 299. 

(2) Other statements. 

Mo.—Epple V. Western Auto Supply Co., 548 S.W.2d 
535, op. supp. 557 S.W.2d 253 
Pankey v. Claywell, App., 417 S W.2d 9. 

77.45. Elements stated 

Tex.—Ramsey v. Coldwater Cattle Co., Civ.App., 403 
S.W 2d 196—Lee v. Howard, Civ.App., 483 S.W.2d 
922, err. ref. no rev. err. 

77,50. Elements stated 

U.S.—Brinks v, Chesapeake & 0. Ry. Co., C.A.Mich., 
398 F.2d 889. 

(1) Ala.—Treadway v. Brantley, 437 So.2d 93. 
77.55. Mo.—Simmons v. Shomer, App., 395 S W.2d 
507. 

§ 137(2).-Negligence of 

Person Injured 
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78. U.S.—Simblest v. Maynard, C.A.Vt., 427 F.2d 1. 
Ala.—Prince v. Kennemer, Civ., 291 So.2d 146, 52 

Ala.App. 214, revd. on oth. grds. 291 So.2d 152, 
292 Ala. 168, on remand 291 So.2d 155, 52 Ala. 
App. 708. 

Colo.—'Bums V. Ottati, App., 513 P.2d 469. 

Fla.—Connolly v. Steakley, App., 165 So.2d 784, cert. 

discharged, Sup., 197 So.2d 524. 

Iowa—Dorcas v. Aikman, 143 N.W.2d 396, 259 Iowa 
63. 

Ky.—Smith v. Wright, 512 S.W.2d 943. 

La.—Higgins v. Gaule, App., 237 So.2d 902—Powell v. 
State Farm Mut. Ins. Co., App., 304 So.2d 798, 
writ den.. Sup., 309 So.2d 339. 

N.Y.—Wilson v. Mailello, 310 N.Y.S.2d 249, 34 A.D.2d 
221, afTd. 268 N.E.2d 594, 28 N.Y.2d 594, 319 
N,Y.S.2d 848. 

N.C.—Vernon v. Crist, 231 S.E.2d 591, 291 N.C. 646. 
Tenn.—Smith v, Craig, App., 484 S.W.2d 549. 
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79. La.—Guillot v. Hardware Dealers Mut. Fire Ins. 
Co., App., 229 So.2d 358, application den. 231 
So.2d 395, 255 La. 481. 

Tenn.—Smith v, Craig, App., 484 S.W.2d 549. 

80. N.Y.—Atlantic Bank of New York v. Stramka, 
433 N.Y.S.2d 820, 79 A.D.2d 645. 

N.C.—Battle v. Chavis, 147 S.E.2d 387, 266 N.C. 778. 
Tenn.—London v. Stepp, 405 S.W.2d 598, 56 Tenn. 
App. 161—Smith v. Craig, App.,, 484 S.W.2d 549. 

81. U.S.—Mealey v. Slaton Machinery Sales, Inc., 
C.A.Ga., 508 F.2d 87. 

Minn.—^Jacoboski v. Prax, 187 N.W.2d 125, 290 Minn. 
218. 

page 136 

82. U.S.—Gibbs v. Norfolk Southern Ry. Co., D.C. 
N.C.. 358 F.Supp. 239, affd., C.A„ 474 F.2d 1341. 

Ala.—Dees v. Gilley, 339 So.2d 1000. 

Colo.—Mares v. Smith, App., 514 P.2d 335. 

La.—Burnett v. Marchand, App., 186 So.2d 383. 

N,Y.—Carey v. Rodden, 322 N.Y.S.2d 452, 37 A.D.2d 
1115. 

83.5. La.—Naterski v. McGrath, App. 4 Cir., 411 
So.2d 633, 

Mo.—Stevens v. Wetterau Foods, Inc., App., 501 
S.W.2d 494. 
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86. N.M.—Lewis v. English, App., 588 P.2d 563, 92 
N.M. 362. 

88. Mo.—Fowler v. Robinson, App., 465 S.W.2d 5. 


A plaintiff may utilize the theory of 
subsequent negligence without first 
admitting on the record that he has 
been contributorily negligent.®* ^ 

88,5. Mich.—Leemon v. Leemon, 224 N.W.2d 328, 
56 Mich.App. 424. 

§ 137(3).-Existence and 

Nature of Peril 
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Ga.—C.J.S. black letter summary quoted in Shuman v. 
Mashbum, 223 S.E.2d 268, 277, 137 Ga.App. 231, 
85 A.L.R.3d 741. 

91. Fla.—Connolly v. Steakley, App., 165 So.2d 784, 
cert, discharged. Sup., 197 So.2d 524. 

Mo.—Todd V. Presley, 413 S.W.2d 173 
R.I.—Ferreira v. McGrath Truck Leasing Corp., 247 
A.2d 842, 104 R.I. 642. 

“Helpless plaintiff” 

U S.—Newman v. Missouri Pac. R. Co., C A.Miss., 545 
F.2d 439, reh. den. 551 F2d 863. 

Va.—Vanlandingham v. Vanlandingham, 188 S.E.2d 96, 
212 Va. 856. 
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92. Colo.—Bums v. Ottati, App., 513 P.2d 469. 

Mo.—Hill v. Boling, App., 523 S.W.2d 867—Wilson v. 
Tabor, App., 656 S.W.2d 299. 

“Immediate danger” 

Iowa—Ackerman v. James, 200 N.W.2d 818. 

La —Pillaro v. State Farm Mut. Auto. Ins. Co., App., 
179 So.2d 502—clones v. Firemen’s Ins. Co. of 
Newark, N.J., App., 240 So.2d 780, writ ref. 241 
So.2d 250, 256 U. 1143. 

Mo,—Eddings v. Keller, 400 S.W.2d 164—Leap v. Gan- 
gelhoff, 416 S.W.2d 65—Brummet v. Parker, 509 
S.W.2d 10. 

Crockwell v. Oldani, App., 410 S.W.2d 701— 
Pankey v, Claywell, App., 417 S.W.2d 9—Martin v 
Sherrell, App., 418 S.W.^d 209 
Basic factor under humanitarian doctrine 

Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 438. 

Meaning of ^imminent peril” 

(3) Mo.—Hastings v. Coppage, 411 S.W.2d 232. 

Freese v. Kellison, App,, 482 S.W.2d 538, app. 

after remand 50% S.W.2d 285. 

(4) Bare possibility or likelihood not sufficient. 

Mo.—Freese v. Kellison, App., 482 S.W.2d 538, app. 
after remand 508 S,W.2d 285. 
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93,5. Mo,—Schrum v. Ciscell App., 403 S.W.2d 657. 

95, Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 
438—Wilson v. Tabor, App., 656 S.W.2d 299. 

96, Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 
438—Wilson v. Tabor, App., 656 S.W.2d 299. 
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98. Mo.—Kinealy v. Goldstein, App., 400 S,W.2d 
438—Elam v. Allbee, App., 432 S.W.2d 379—Wil- 
son V. Tabor, App., 656 S.W.2d 299. 

1, Mo —Calvert v. Super Propane Corp., 400 S.W.2d 
133. 

Newell v. Peters, App., 406 S.W.2d 814. 
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6. U.S.—Simblest v. Maynard, CA.Vt., 427 F.2d 1. 

Colo.—Cisneros v. Laurita, App., 534 P.2d 801. 

Fla.—Connolly v. Steakley, App., 165 So.2d 784, cert, 
discharged, Sup., 197 So.2d 524. 

Ind.—McKeown v. Calusa, 359 N.E.2d 550, 172 Ind. 
App. 1. 

Kan.—Morris v. Atchison, T. & S.F. Ry. Co., 422 P.2d 
920, 198 Kan. 147. 

La.—Venero v. State Farm Mut. Auto. Ins. Co., App., 
196 So.2d 841, application den. 199 So.2d 913, 250 
La. 892. 
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Page 148 

N.Y.—Carey v. Rodden, 322 N.Y.S.2d 452, 37 A.D.2d 
115. 

page 143 

8. Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 438. 
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15. U.S,—Leon v. Penn Cent. Co., CA.Ind., 428 F.2d 
528. 

La.—Pillaro v. State Farm Mut. Auto. Ins. Co., App., 
179 So. 2d 502—Gautbreaux v. Edrington, App., 
220 So 2d 138. 

Mich.—Armstrong v. Le Blanc. 236 N,W.2d 419, 395 
Mich. 526. 

Not unaware 

La.—Rachal v. Brookshire Grocery Stores, Inc. (Brook¬ 
shire Grocery Co.), App., 336 So.2d 1014, writ 
den.. Sup., 339 So.2d 358. 
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17.5. Ariz.—Minyard v. Hilderbrand, 539 P.2d 939, 
24 Ariz.App. 465 

La.—Pence v. Ketchum, 326 So.2d 831. 

20. U.S.—Eastern Brick & Tile Co. v. U.S., D.C.S.C., 
281 F.Supp. 216. 
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25.5. Mo.—Sellens v. Christman, 418 S.W.2d 6. 

§ 137(4).-Defendant’s 

Knowledge and Appreci¬ 
ation of Peril 

26. U S.—Sawyer v. U.S., D.C.N.Y., 297 ESupp. 324, 
affd., C.A., 436 E2d 640. 

Anz.—Aegerter v. Duncan, 437 P.2d 991, 7 Ariz.App. 
239. 

Cal.—Safirstem v Nunes, 50 Cal.Rptr. 642, 241 C.A.2d 
416—Spann v. Ballesty, 81 Cal.Rptr. 229, 276 
C.A.2d 754. 

Fla.—Williamson v, Guerra, App,, 208 So. 2d 302. 

Ga.—Seaboard Coast Line R. Co. v. Daugherty, 164 
S.E.2d 269, 118 Ga.App. 518, cert. den. 90 S.Ct. 
950, 3^7 U.S. 939. 25 L.Ed.2d 120. 

Ill.—Noe V. Chicago Great Western Ry. Co., 263 
N.E.2d 889, 130 Ill.App.2d 36, stating Iowa law. 
Cert, den 91 S.Ct. 2192, 402 U.S. 1009, 29 L.Ed.2d 
431. 

Ind.—Davis v. Brown, 256 N.E.2d 585, 146 Ind.App, 
465. 

Iowa—In re DeBour’s Estate, 158 N.W.2d 837. 

Minn.—Jacoboski v. Prax, 187 N.W.2d 125, 290 Minn. 
218. 

Mo.—Williams v. Funke, App., 428 S.W.2d 11. 

N.H.—Page v. Gard, 256 A.2d 503, 109 N.H. 494. 

N.Y.—Lee v. General Baking Co., 336 N.Y.S.2d 92, 40 
A.D.2d 687. 

Or.—Walker v. Spokane, P. & S. Ry. Co., 500 P.2d 
1039, 262 Or. 606. 

Tex.—Searcy v. Sellers, Civ.App., 470 S.W.2d 103, err. 
ref. no rev. err. 

Wash.—Landeis v. Poole, 418 P.2d 717, 69 Wash.2d 
515. 

Actual or constructive notice 

(1) Cal.—Gillingham v. Greyhound Corp., 69 Cal. 

Rptr. 728, 263 C.A.2d 564. 
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27. Hawaii—Silva v. Oishi, 471 P.2d 524, 52 Haw. 
129. 

Ind.—Davis v. Brown, 256 N.E2d 585, 146 Ind.App. 
465. 

N.H.—Hanson v. N.H. Pre-Mix Concrete, Inc., 268 
A.2d 841, 110 N.H. 377. 

Tex.—Garcia v. Burlington Northern, Inc., Civ.App., 
543 S.W 2d 425, err. ref. no rev. err. 

Wash.—Lee v. Cotten Bros. Co., 460 P.2d 694, 1 Wash. 
App. 202. 

30. Mich.—Motley v, Robinette, 236 N.W.2d 102, 64 
Mich.App. 470. 
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32. Ala.— CJS, cited in Scotch Lumber Co. v. 

Baugh. 256 So.2d S69, g75, 288 Ala. 34. 

Cal.-—Deshcrow v. Rhodes, 82 Cal.Rptr. 138, 1 C.A.3d 
733—Forwood v. Sutton, 84 Cal.Rptr. 382, 4 
C.A.3d 342—Herman v. Shandor, 87 Cal.Rptr. 
443, 8 CA.3d 476. 

Ga.—Palmer v. Stevens, 154 SE.2d 803, 115 Ga.App. 
398. 

Ill.—Noe V. Chicago Great Western Ry. Co., 219 
N.E.2d 111, 71 Ill.App.2d 347, app. after remand 
263 N.E.2d 889, 130 Ill.App.2d 36, cert, den. 91 
S.a. 2192, 402 U.S. 1009, 29 L.Ed.2d 431. 

Minn.—^Weiss v. Great Northern Ry. Co., 176 N.W.2d 
109, 286 Minn. 278. 

Tex.—^Tyndall v. Allen & Morris Dnlling Co., Civ. 

App., 421 S.W,2d 186, err. ref. no rev. err. 

Utah—Reese v. Proctor, 487 P.2d 1267, 26 Utah 2d 
219. 

Precise knowledge not required 
Ky.—Bolus V. Martin L. Adams and Son, 438 S.W.2d 
79. 

Inattentive plaintiff 

Ky.—General Tel. Co. of Ky. v. Yount, 482 S.W,2d 
567. 

*HI!onscioiis last clear chance’^ rule of Restate- 
ment, second^ applied 

U.S.—Wright V, Standard Oil Co., Inc., C.A.Miss., 470 
F,2d 1280, cert. den. 93 S.Ct, 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650. 

^Unconscious last clear chance** rule not recog¬ 
nized 

Idaho—Edwards v. Walker, 507 P.2d 486, 95 Idaho 
289. 

32. Seeing but not appreciating danger 

Cal.-—Pitcher v. Kniss, 89 Cal.Rptr. 676, 10 C.A.3d 

931. 
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33, N.H.—Hanson v. N.H. Pre-Mix Concrete, Inc., 
268 A.2d 841, 110 N.H. 377. 
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36. U.S.—Faith v. Neely, D.CW.Va., 41 F.R.D. 361. 
La.—Lee v. Peerless Ins. Co., 183 So.2d 328, 248 La. 

982. 

37. Cal.—Spann v. Ballesty, 81 Cal.Rptr. 229, 276 
C.A.2d 754. 

Fla.—CJJSL dted in Connolly v. Steakley, 197 So.2d 
524, 526. 

Iowa—D)ifiy v. Harden, 179 N.W,2d 496, 20 A.L.R.3d 
116. 

Ky.-M3enfiral Tel. Co. of Ky. v. Yount, 482 S.W.2d 
567. 

La,—Kraft v. U. Keen & Co., App., 188 So.2d 203—Pi¬ 
quet v. Stiaes, App., 198 So.2d 496—Connecticut 
Fire Ins. Co. v. Illinois Cent. R. Co., App., 212 
So.2d 716. 

N.H,—National Transp. Co. v. J. E. Faltin Motor 
Transp. Co., 255 A.2d 606, 109 N.H. 446, applying 
Connecticut law. 
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38. Mo.—Williaim v. Funke, App., 428 S.W.2d 11, 
N.C—Exum V. Boyles, 158 S.E.2d 845, 272 N.C. 567. 
Tenn.—Gardner’s Masonry Contractors, Inc, v, St. 

Louis-^an Francisco Ry. Co., 470 S.W.2d 945, 63 
Tenn.App. 288. 

40. Discovered or discoverable peril 

La,—Driscoll v. Allstate Ins. Co., App., 223 So.2d 689. 
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43. Wash.—Hester v. Watson, 448 P.2d 320, 74 
Wash.2d 924. 
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46.5. Mo.—Kinealy v. Goldstein, 400 S.W.2d 438. 
Elam V. Allbee, App., 432 S.W.ld 379. 


§ 137(5).-Opportunity to 

Avoid Injury 

47. U.S.—Christopherson v. Humphrey, C.A.Colo., 
366 F.2d 323—Loncs v. Detroit, T. & I.R. Co., 
CA.Ohio. 398 F.2d 914, cert. den. 89 S.Ct. 714, 
393 U.S. 1063, 21 LEd.2d 705—Batcsole v. Strat¬ 
ford, CA.Ohio, 505 F.2d 804. 

Mills V. Mealey, D.C.Va., 274 F.Supp. 4, affd., 
C.A., 393 F.2d 934—Simblest v. Maynard, C.A.Vt., 
427 F.2d 1. 

Ariz.—Schneider v. Macari, 533 P.2d 540, 111 Ariz. 
483. 

Aegerter v. Duncan, 437 P.2d 991, 7 Ariz. App. 
239. • 

Cal.—Forwood v. Sutton, 84 Cal.Rptr. 382, 4 C.A.3d 
342—Herman v. Shandor, 87 Cal.Rptr. 443, 8 
C.A.3d 476. 

Colo.—Bums V. Ottati, App., 513 P.2d 469. 

D.C.—Reid v. Lyon, D.C, 278 F.Supp. 855. 

Fla.—Barnard v. Crews, App., 194 So.2d 44, cert, dis¬ 
charged, Sup., 204 So.2d 193—Williamson v. Guer¬ 
ra, App., 208 So.2d 302. 

Hawaii—Silva v. Oishi. 471 P.2d 524, 52 Haw. 129. 
Idaho-CJA cited in Kuhn v. Dell, 404 P.2d 357, 361, 
89 Idaho 250. 

Ind.—Davis v. Brown, 256 N.E.2d 585, 146 Ind.App. 
465. 

Iowa—In re DeBour’s Estate, 158 N.W.2d 837—Duffy 
v. Harden, 179 N.W.2d 496. 

La.—Lee v. Peerless Ins. Co., 183 So.2d 328, 248 La. 
982. 

Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

Mmn.—Weiss v. Great Northern Ry. Co., 176 N.W.2d 
109, 286 Minn. 278. 

Mo.—Biehle v. LaChance, App., 403 S.W.2d 936—Mar¬ 
tin v. Sherrell, App., 418 S,W.2d 209. 

N.M.—Catalano v. Lewis, App., 561 P.2d 488, 90 N.M. 

215, cert. den. 561 P.2d 1347, 90 N.M. 254. 
N.H.—Page v. Gard, 256 A.2d 503, 109 N.H. 494- 
Hanson v. N.H. Pre-Mix Concrete, Inc., 268 A.2d 
841, no N.H. 377. 

N.Y.—Carey v. Rodden. 322 N.Y.S.2d 452, 37 A.D.2d 
115.. 

NC.—Thomas v. Queen City Coach Co., 167 S.E.2d 
826, 5 N.C.App. 88—Glosson Motor Lines, Inc. v. 
Southern Ry. Co., 168 S.E.2d 470, 5 N.C.App. 402. 
Or.—Rothrock v, McColIister, 431 P.2d 266, 247 Or. 
545. 

R.I.—Cinq-Mars v. Standard Cab Co., 235 A.2d 81, 
103 R.L 103. 

Tex.—Keith v. Ledbetter, Civ.App., 431 S.W.2d 433, 
err. ref. no rev. err.—Searcy v. Sellers, Civ.App., 
470 '^.W.2d 103, err. ref. no rev. err. 

Utah—Reese v. Proctor, 487 P.2d 1267, 26 Utah 2d 
219. 

Wash.—Wigton v. Goidon, 477 P.2d 32, 3 Wash.App. 
648—Schlect v. Sorenson, 533 P.2d 1404, 13 Wash. 
App. 155. 

W.Va.—Bradley v. Appalachian Power Co., 256 S.E.2d 
879, 163 W.Va. 332. 
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47,5. Md.—Smiley v. Atkinson, 280 A.2d 277, 12 
Md.App. 543, affd. 287 A.2d 770, 265 Md. 129. 
47.10. U.S.—Grisanti v. U.S., D.C.N.C., 284 F.Supp. 
308—Sawyer v. U.S., D.C,N.Y.. 297 F.Supp. 324, 
affd., C.A., 436 F.2d 640. 

La.—Smith v. Robertson, App., 323 So.2d 193, writ ref. 
326 So.2d 374. 

N.C—Vernon v. Crist, 222 S.E2d 445, 28 N.CApp. 

631, affd. 231 S.E2d 591. 291 N.C 646. 

Tenn.—Street v. Calvert, 541 S.W.2d 576. 

Wash.—Lee v. Gotten Bros. Co., 460 P.2d 694, 1 Wash. 
App. 202, 

47,15. N.Y.—Jarrett v. Madifari, 415 N.Y.S,2d 644, 
67 A.D.2d 396. 

47J20. U.S.—Eastern Brick & Tile Co. v. U.S., D.C 
S.C., 281 RSupp. 216. 


\jo o jlo 


Ind—Bates V. Boughton, 278 N.E.2d 316, 151 Ind.App. 
139. 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885. affd. 510 P.2d 1109, 82 Wash.2d 387, 

Question is whether defendant rec¬ 
ognized that victim would not remove 
himself from peril and not whether the 
victim could have removed himself 
from peril.^^^^ 

47.22. Tex.—Fish v. Ovalle, Civ.App., 512 S.W.2d 
718, err. ref. no rev. err. 
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47.25. U.S.—Large v. New York Cent. R. Co., C.A, 
Pa.. 458 F.2d 532. 

Ind.—Sims v. Huntington, 393 N.E.2d 135, 271 Ind. 
368. 

N.M.—Catalano v. Lewis, App., 561 P.2d 488, 90 N.M. 

215, cert. den. 561 P.2d 1347, 90 N.M. 254. 
N.Y.—Wilson v. Maiello, 310 N.Y.S.2d 249, 34 A.D.2d 
221, affd. 268 N.E.2d 594, 28 N.Y.2d 594, 319 
N.Y.S.2d 848. 

N.C—Peeler v. Cruse, 187 S.E.2d 396, 14 N.C.App. 79. 
Wash.—Lee v. Gotten Bros. Co., 460 P.2d 694, 1 Wash. 
App. 202. 

Time for effective action 
Wash,—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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47.55. Wash.—Lee v. Gotten Bros. Co., 460 P.2d 694, 
1 Wash.App. 202. 

49. Split second decisions, etc. 

Cal.—Keeton v. Henning, 81 Cal.Rptr. 424, I C.A,3d 
50. 
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49.5. Ky.-Adams v. Boyd, App., 557 S.W.2d 426. 
N.Y.—Sisco v. State. 375 N.Y.S.2d 685, 50 A.D.2d 964. 

50.5. Ala.-Owen v. McDonald, 285 So.2d 79, 291 
Ala. 572. 

D.C.—Law V. Virginia Stage Lines, Inc., C.A., 444 F.2d 
990, 144 U.S.App.D.C. 115. 

Ky.-R. E. Caddie, Inc. v. Price, 528 S,W.2d 708. 
50.10. D.C.—Newman v, Eisenberg, App., 213 A.2d 
584. 

N.M—McCoy v. Gossett, App., 442 P.2d 807, 79 N.M. 
317. 

Wash.—Lee v. Gotten Bros. Co., 460 P.2d 694, 1 Wash. 
App. 202. 

51. Cal—Forwood v, Sutton, 84 Cal.Rptr. 382, 4 
CA.3d 342. 

Idaho—Meintire v. Engle, 408 P.2d 159, 90 Idaho 63. 
La.—Peninger v. New Amsterdam Cas. Co., App., 187 
So.2d 128, writ ref. 187 So.2d 439, 249 La. 454, and 
187 So.2d 441, 249 U. 459. 

N.C—Battle v. Chavis, 147 S.E.2d 387, 266 N.C. 778. 
Grant v. Greene, 181 S.E.2d 770, 11 N.C.App. 
537. 

Tex.—Keith v. Ledbetter, Civ.App., 431 S.W.2d 433, 
err. ref. no rev. err. 

Wyo.—Hendrickson v. Heinze, 541 P.2d 1133. 
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52. N.C.—Sink v. Sumrell, 254 S.E.2d 665, 41 N.C. 
App. 242. 

§ 138. -Care Required on Dis¬ 

covery of Plaintiffs Peril 

53. La.— -CJ.S. dted in Nat’l Acceptance Co. of 
America v. Wallace, 194 So.2d 194, writ ref. 196 
So.2d 533, 250 U. 467, and 196 So.2d 534, 250 
U. 470. 

55. R.L-Goldbcrg v. Goldberg, 250 A.2d 373, 105 
R.I. 190. 

56. Ind.—Davis v. Brown, 256 N.E2d 585, 146 Ind. 
App. 465. 
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Mich.—LaCroix v. Grand Trunk Western R Co., 152 
N.W.2d 656, 379 Mich 417. 

57. U.S.—Home v. Seaboard Coast Line R. Co., D.C. 

S.C., 301 F.Supp. 561. 

58. Md.—Benton v Henry, 215 A.2d 226, 241 Md. 
32. 

Mo.—Kmealy v. Goldstein, App., 400 S.W.2d 438. 
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59. Cal.—Carlisle v. Kanaywer, 101 CalRptr. 246, 24 
C.A.3d 587. 

Fla.—Connolly v. Steakley, App., 165 So.2d 784, cert. 

discharged, Sup., 197 So.2d 524. 

Ill.—Noe V. Chicago Great Western Ry. Co., 263 
N.E.2d 889, 130 lll.App.2d 36, stating Iowa law. 
Cert. den. 91 S.Ct. 2192, 402 U.S. 1009, 29 L.Ed.2d 
431. 

La.—Williams v. City of Baton Rouge, 214 So.2d 138, 
252 La. 770. 

Mich.—Zeni v. Anderson, 243 N.W.2d 270, 397 Mich. 
117. 

Minn.—Koval v. Thompson, 136 N.W2d 789, 272 
Minn. 53. 
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63. Ga.—Hunter v. Batton, 288 S.E.2d 244, 160 Ga. 
App. 849. 

Reasonable effort 

U.S.—Sawyer v. U.S., D.C.N.Y., 297 F.Supp. 324, affd., 
C.A., 436 F.2d 640. 

Ky.—Bolus V. Martin L. Adams and Son, 438 S.W.2d 
79. 

64. U.S.—Whaley v. U.S., D.CTenn., 432 F.Supp. 37, 
affd. C.A., 598 F.2d 1038. 

Ga.—Mercer v, Braswell, 231 S.E.2d 431, 140 Ga.App. 
624. 

Ky.—General Tel. Co. of Ky. v. Yount, 482 S.W.2d 
567. 

N.C.—Presnell v. Payne, 157 S.E.2d 601, 272 N.C. 11. 
Ohio—Peters v. B. & F. Transfer Co., 219 N.E.2d 27. 7 
Ohio St.2d 143. 

Proper care 

Mo.—Hood V. Heppler, App., 503 S.W.2d 452. 
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65.5. Continuing duty 

N.J.—Utta V. Caulfield, 385 A.2d 910, 158 N.J.Super. 
151, affd. 398 A.2d 91, 79 N.J. 128. 

67. Continuing duty 

N.J,—Latta v. Caulfield, 385 A.2d 910, 158 N.J.Super. 
151, affd. 398 A.2d 91, 79 N.J. 128. 

68. Iowa—Pieper v. Harmeycr, 235 N.W.2d 122. 

Ky.—Bolus V. Martin L. Adams and Son, 438 S.W.2d 

79. 

69. La.—Nelson v. Hirschbach Motor Line, App., 239 
So.2d 438, writ ref. 241 So.2d 256, 256 U. 1158, 
cert. den. 91 S.Ct. 1382, 402 U.S. 909, 28 L.Ed.2d 
650. 
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72.25. Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 
438. 
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It has been held that the doctrine of 
last clear chance does not apply to a 
case involving an intentional tort.^^ *^ 

75.15. D.C.—Wager v. Pro, C.A., 603 F.2d 1005, 195 
U.S.App.D.C. 423. 

§ 139 . -Concurrent Negligence 

of Plaintiff 

76. U.S.—Lones v. Detroit, T. & LR. Co., C.A.Ohio, 
398 F.2d 914, cert. den. 89 S.Ct. 714, 393 U.S. 
1063, 21 L.Ed.2d 705—Spellacy v, Southern Pac. 
Co., 428 F.2d 619—Peterman v. Chicago, 

R.I. & P.R. Co., C.A.Iowa, 516 F.2d 328, cert, 
den. 96 S.a. 133, 423 U.S. 869, 46 L.Ed.2d 99. 


Moses V. Scott Paper Co., D.C.Me., 280 F.Supp. 
37—Gnsanti v. U.S, D.C.N.C., 284 F Supp. 308. 
Ga.—Shuman v. Mashbum, 223 S.E.2d 268, 137 Ga. 

App. 231, 85 A.L.R.3d 741. 

Kan.—McElhaney v. Rouse, 415 P.2d 241, 197 Kan. 
136—Rohr v Henderson, 483 P.2d 1089, 207 Kan. 
123. 

Ky.—General Tel. Co. of Ky. v. Yount, 482 S.W.2d 
567. 

La.—Glatt v Hinton, App., 205 So.2d 91, writ ref. 206 
So.2d 712, 251 La. 861. 

Md.—Johnson v. Dortch, 342 A.2d 326, 27 Md.App. 
605—Pitts V. Mahan, 382 A.2d 1092, 39 Md.App. 
95. 

Mich.—C.J.S. cited in Zeni v. Anderson, 224 N.W.2d 
310, 320, 56 Mich.App. 283. 

Neb.—Muirhead v. Gunst, 281 N.W.2d 207, 204 Neb. 

1 . 

N.M.—Lewis v. English, App., 588 P.2d 563, 92 N M. 
362. 

N.Y.—Hayes v State, 362 N.Y.S.2d 994, 80 Misc.2d 
385. 

S.D.—Rumbolz v. Wipf, 145 N,W.2d 520, 82 S.D. 327. 
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76.5. N.Y.—Poli V Castleberry, 353 N.Y.S.2d 239.44 
A.D.2d 591. 

77. Kan.—Summers v. Alliance Mut. Cas. Co., 499 
P.2d 1067. 210 Kan. 57. 

La.—Kraft v. U. Koen & Co, App., 188 So.2d 203. 
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79. Mich.—Jackson v. Rauch, 171 N.W.2d 551, 18 
Mich.App. 533. 
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87. Sequential 

Md.—Pitts V. Mahan, 382 A.2d 1092, 39 Md.App. 95. 

88. Kan.—Sander v. Union Pac. R. Co., 470 P.2d 748, 
205 Kan. 592. 

N.C.—Vernon v. Crist, 231 S.E.2d 591, 291 N.C. 646. 
Wash.—Chapman v. State, 492 P.2d 607, 6 Wash.App. 
316. 

89. Ind.—Elgin. J. & E. Ry. Co. v. Hood, 336 N.E.2d 
417, 166 Ind.App. 336. 

Tenn.—Gardner’s Masonry Contractors, Inc. v. St. 
Louis-San Francisco Ry. Co., 470 S.W.2d 945, 63 
Tenn.App. 288. 
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90. Fla.—Connolly v. Steakley, App., 165 So.2d 784, 
cert, discharged. Sup., 197 So.2d 524. 

§ 140. In General 

93.50. La.—King v. Investment Equities, Inc., App., 
264 So.2d 297. 

94. Kan.—^Avey v. St. Francis Hospital and School of 
Nursing, Inc., 442 P.2d 1013, 201 Kan. 687. 
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95. Ill.—Borus V. Yellow Cab Co., 367 N.E.2d 277, 9 
IllDec. 843, 52 Ill.App.3d 194. 

N.Y.—CJ.S. cited in Mochen v. State. 352 N.Y.S. 290, 
294, 43 A.D.2d 484. 

§ 141. Persons Under Mental Dis¬ 
ability 

96. U.S.—Howland v. Sears, Roebuck & Co., C.A. 

Ohio, 438 F.2d 725. . 

99. Cal.—Fox v. City and County of San Francisco, 
120 CalRptr. 779, 47 C.A.3d 164. 

2. N.Y.—Young v. State Dept, of Social Services, 

Dept, of Mental Hygiene, 401 N.Y.S.2d 955, 92 
Misc.2d 795. 

2.5. U.S.—^Snider v. Callahan, D.C.Mo., 250 F.Supp. 

1022. 

3. N.Y.—Young V. State Dept, of Social Services, 

Dept, of Mental Hygiene, 401 N.Y.S.2d 955, 92 
Misc.2d 795. 
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Okl—Warner v. Kiowa County Hospital Authority, 
App., 551 P.2d 1179. 

§ 142. Persons Under Physical Dis¬ 
ability 
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6. Ind.—CJI.S. quoted at length in Memorial Hospital 
of South Bend, Inc. v. Scott, 300 N.E-2d 50, 58, 
261 Ind. 27. 

Iowa—Chevraux v. Nahas, 150 N.W.2d 78, 260 Iowa 
817. 

7. La.—King v. Investment Equities, Inc., App., 264 

So.2d 297. 

N.Y.—Schreiber v. Philip & Morris Restaurant Corp., 
268 N.Y.S.2d 510, 25 A.D.2d 262, affd. 226 N.E.2d 
537, 19 N.Y.2d 786, 279 N.Y.S.ad 730. 

. 8. Ill—Borus V. Yellow Cab Co., 367 N.E.2d 277, 9 
lU.Dec. 843, 52 Ill.App.3d 194. 

10. N.H.—Perry v. Fredette, 261 A.2d 431, 110 N.H. 
114. 

Inffmuties of old age 

La.—Gamer v. Crawford, App., 288 So.2d 886. 

11. U.S.—Sterling v. New England Fish Co., D.C. 
Wash., 410 F.Supp. 164. 

Ala.—Shepherd v, Gardner Wholesale, Inc., 256 So.2d 
877, 288 Ala. 43. 

N.H.—Mutterperl v. Lake Spofford Hotel Inc., 216 
A.2d 35, 106 N.H. 538. 

Wis.—Merkley v. Schramm, 142 N.W.2d 173, 31 
Wis.2d 134. 

12. Ill—C.J.S. quoted in Atchley v. Berlen, 408 
N.E.2d 1177, 1179, 42 IllDec. 468, 87 IllApp.3d 
61. 
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19. Pa.—Argo v. Good Co., 53 DelCo. 275. 

20. Ala.—Shepherd v. Gardner Wholesale, Inc., 256 
So.2d 877, 288 Ala. 43. 

§ 143. Intoxicated Persons 

26. Ga.—Shuman v. Mashbum, 223 S.E.2d 268, 137 
Ga.App. 231, 85 A.L.R.3d 741. 

Ill—Dursch v. Fair, 209 N.E.2d 509, 61 IllApp.2d 273. 

Ky.—Harlow v. Connelly, App., 548 S.W.2d 143. 

La.—Vaughn v. Cortez, App., 180 So.2d 796. 

Neb.—Webber v. City of Omaha, 211 N.W.2d 911, 190 
Neb. 678. 
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26.5. Alaska—Wilson v. City of Kotzebue, 627 P.2d 
623. 

Ga.—Shuman v. Mashbum, 223 S.E2d 268, 137 Ga. 
App. 231, 85 A.L.R.3d 741. 

Ill—Dezort v. Village of Hinsdale, 342 N.E.2d 468, 35 
IllApp.3d 703, 79 A.L.R.3d 1199, app. after re¬ 
mand 396 N.E.2d 855, 33 IllDec. 328, 77 lU. 
App.3d 775 and 441 N.E.2d 367, 65 m.Dec. 454, 
109 IllApp.3d 976. 

Mont.—Folda v. City of Bozeman, 582 P.2d 767, 177 
Mont. 537. 

N.J.—Tiger v. American Legion Post No. 43, 311 A.2d 
179, 125 N.J.Super. 361. 

Role not applicable where evidence insufficient 

La.—Barlow v. City of New Orleans, App., 228 So.2d 
47, affd. 241 So.2d 501, 257 La. 91—CJ.S. died in 
Barlow v. City of New Orleans, 241 So.2d 501, 505, 
257 U. 91. 

27. U.S.—Guss V. Jack Tar Management Co., CA. 
U., 407 F.2d 859. 

La.—CJ.S. dted in LeC'^. Peerless Ins. Co., 183 So.2d 
328, 330, 248 La. 982. 

N.Y.—Rodak v. Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 

N.C.—Brower v, Robert Chappell & Associates, Inc,, 
328 S.E.2d 45, 74 N.C.App. 317, review den. 335 
. S.E.2d 313, 314 N.C. 537. 

28. U.S.—Lambert v. Ford Motor Co., D.C.Ga., 46 
F.R.D. 46. 

Ill—Dezort V. Village of Hinsdale, 342 N.E2d 468, 35 
IllApp.3d 703, 79 A.L.R.3d 1199, app. after re- 
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mand 396 N E.2d 855. 33 IIl.Dec. 328, 77 III 
AppJd 775 and 441 N.E2d 367, 65 IIl.Dcc. 454, 
109 IlLApp.3d 976. 

Md.--Quinn Freight Lines, Inc. v. Woods. 292 A.2d 
669, 266 Md. 381, 

Neb—Webber v City of Omaha, 211 N.W.2d 911, 190 
Neb. 678. 

N.Y.—Coleman v. New York City Transit Authority, 
332 N.E.2d 850, 37 N.Y.2d 137, 371 N.Y.S.2d 663. 

Voluntary drmjkenness ordinarily constitutes 
contributory negligence 

NJ.—Anslingcr v Martinsville Inn, Inc., 298 A.2d 84, 
121 N.J.Super 525. 

29, Ill.—French v. City of Springfield, 283 N.E.2d 18, 
5 Ill.App.3d 209. 

Tex.—Hemmenway v. Skibo, Civ.App., 498 S.W.2d 9, 
err. ref. no rev. err. 

§ 144. Children 
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33. U.S.—Howland v. Sears, Roebuck & Co., C.A. 
Ohio. 438 F.2d 725. 

Fla.—Sparks v. Casselberry Gardens, Inc., App., 227 
So.2d 686. 

Ind.—Smith v. Diamond, App., 421 N.E.2d 1172, 32 
A.L.R.4th 43. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W,2d 

39. 

Or.—Grant v. Lake Oswego School Dist. No. 7, Qacka- 
mas County, 515 P.2d 947, 15 Or.App. 325. 

34. La.—Freeman v. Wilcox, App., 303 So.2d 840, 
writ den.. Sup., 307 So.2d 630. 

36. Colo.—Kushnir v. Benson, App., 520 P,2d 134. 
Ill—Mack V. Davis, 221 N.E2d 121, 76 Ill.App.2d 88. 
Kan.—Gerchberg v. Loney, 576 P.2d 593, 223 Kan. 
446. 

La.—Bruno v. Fontan, App., 338 So.2d 713, writ ref., 
Sup., 341 So.2d 895. 

Va.-Sulhvan v. Sutherland, 143 S.E.2d 920, 206 Va. 
377. 

No distinction is made between 
charging a minor with negligence or 
with contributory negligence.^^-^ 

37.5. N.H.—Hamel v, Crosietier, 256 A.2d 143, 109 
N.H. 505. 

§ 145. -Age at Which Contrib¬ 

utory Negligence is Charge¬ 
able 

37,50. Kan.—Talley v. J & L Oil Co., Inc., 579 P.2d 
706, 224 Kan. 214. 

N.C.—Welch V. Jenkins, 155 S.W.2d 763. 

38. Ark.—Sherman v. Mountaire Poultry Co., 419 
S.W.2d 619, 243 Ark. 301. 

Ga.—Mitchell v. Cox, 190 S.E.2d 154. 126 Ga.App. 
151. 

La.—Babin v, Zurich Ins. Co., App., 336 So.2d 900, 
cert, den.. Sup., 339 So.2d 847. 

Ohio—Parker v. Hansen, 217 N.E.2d 706, 6 Ohio 
App.2d 214. 

Olild over age 

Kan.—Talley v. J & L Oil Co., Inc., 579 P.2d 706, 224 
Kan. 214. 
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39. Ind.—Wozniezka v. McKean, 247 N.E2d 215, 
144 Ind. App. 471. 

40. U.S.—Echevarria v. U.S. Steel Corp., C.A.Ind., 

* 392 F.2d 885. 

la.—Outlaw V. Bituminous Ins. Co., App., 357 So.2d 
1350, writ den.. Sup., 359 So.2d 1293. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39. 

Okl—Warner v. Kiowa County Hospital Authority, 
App., 551 P.2d 1179. 

Tex.—Molina v. Payless Foods, Inc., Civ.App., 615 
S.W.2d 944. 


41. U.S.—Drayton v. Jiffee Chemical Corp., D.C. 
Ohio. 395 F.Supp. 1081. 

Md.—Palms v. Shell Oil Co., 332 A.2d 300, 24 Md. 
App 540. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

42. Ga.—Jones v. Jones, 168 S.E.2d 883, 119 Ga.App. 
788—Carter v. Brannon, 178 S.E.2d 755, 122 Ga. 
App. 812. 

Ill—Cusick V. Clark, 360 N.E.2d 160, 4 IllDec. 413.45 
IllApp.3d 763. 

Md.—Mulligan v. Pruitt, 223 A.2d 574, 244 Md. 338 
Mich.—Snider v. Jennings, 161 N.W.2d 594, 11 Mich. 
App. 562. 

Mo—Woods v Gould, App., 515 S.W.2d 592. 

43. Cal.—Bauman v. Beaujean, 53 Cal.Rptr. 55, 244 
C.A.2d 384. 

Ga.—Harris v. Hardman, 212 S.E.2d 883, 133 Ga.App. 
941. 

Ill—Rios v. Sifuentes, 347 N.E.2d 337, 38 IllApp.3d 
128. 

La.—Schexnayder v. Zurich Ins., App., 257 So.2d 764. 
Mich.—Robinson v. Russ, 226 N.W.2d 848, 58 Mich. 
App. 27. 

N.Y.—Yun Jeong Koo v. St. Bernard, 392 N.Y.S.2d 
815, 89 Misc.2d 775. 

Tenn.—Cleghom v. Thomas, 432 S.W.2d 507, 58 Tenn. 
App. 481 

Va.—Shelton v. Mullins. 147, S.E2d 754, 207 Va. 17. 
Under strict liability dog-bite statute 
Ohio—Ramsey v. King, 470 N.E.2d 241, 14 Ohio 
App.3d 138, 14 O.B.R. 154. 
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44. Ariz.—Vigue v. Noyes, 550 P.2d 234, 113 Ariz. 
237. 

Ky.—Brown v. Wilson, 401 S.W.2d 77. 

La.—Smith v. Trahan, App., 398 So.2d 572, 

Wash.—Arnold v. Laird, 621 P.2d 138, 94 Wash.2d 
867. 

Under five years of age 

Tex.—MacConnell v. Hill, Civ.App., 569 S.W.2d 524. 

In the absence of evidence, etc. 

The statement in Gottesman v. City of Cleveland 
which in effect makes freedom from contributory negli¬ 
gence of a child between the ages of four and five years 
dependent on the absence of evidence of his discretion 
and understanding to appreciate danger, has been disap¬ 
proved, the court holding that a child under seven years 
of age is conclusively presumed incapable of contrib¬ 
utory negligence. 

Ohio—Holbrock v. Hamilton Distributing, Inc., 228 
N.E.2d 628, II Ohio St.2d 185. 

45. U.S.—Porter v.' United Steel & Wire Co., D.C. 
Iowa, 436 F.Supp. 1376. 

Fla.—Metropolitan Dade County v. Dillon, App., 305 
So.2d 36. 

La-—Cheramie v. Great Am. Ins. Co., App., 198 So.2d 
726, writ ref. 202 So.2d 649, 251 La. 25—Pea v. 
Smith, App., 224 So.2d .37, application den. 226 
So.2d 923, 254 La. 795—Hernandez v. Toney, 
App., 289 So.2d 318. 

Pa.—Idzojtic v. Catalucci, 292 A.2d 464, 222 Pa.Super. 
47. 

Under six years of age 

Colo.—Benallo v. Bare, 427 P.2d 323, 162 Colo. 22. 

46. U.S.—Barton v. GriflTith, D.CS.C, 253 F.Supp. 
774. 

Colo.—Majors v. J. C. Penney Co., Inc., 506 p.2d 399, 

31 Colo.App. 568. 

Ky.—George v. Evans, 405 S.W.2d 285—Dykes v. Al¬ 
exander, 411 S.W.2d 47—Johnson v. Brey, 438 
S.W.2d 535. 

La.—Gamer v. Louisiana Farm Bureau Mut. Ins. Co., 
App., 281 So.2d 860. 

N.C.—Mitchell v. K.W.D.S., Inc., 2l6 S,E.2d 408, 26 
N.C.App. 409, cert, den, 217 S.E.2d 665, 288 N.C. 
242. / 

Ohio—Hunter v. City of Cleveland, 346 N.E.2d 303, 46 
Ohio St.2d 91, 75 0.0.2d 160. 
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47. La.—Smith v. Preferred Risk Mut. Ins. Co., App., 
185 So.2d 857—Garison v. Wells, App., 262 So.2d 
820. 

Mich.—Genesee Merchants Bank & Trust Co. v. Na¬ 
tional Auto Leasing Corp., 180 N.W.2d 295, 24 
Mich.App. 462. 

N.C.—Hoots V. Beeson, 159 S.£.2d 16, 272 N.C. 644. 

Between seven and eight 

Fla.—Ridgewood Groves, Inc. v. DoweU, App., 189 
So.2d 188. 

Under seven years of age 

U.S.—Howland v. Scars, Roebuck & Co., C.A.Ohio, 
438 F.2d 725. 

Mich.—Bra^o v. Chemick, 184 N.W.2d 357, 28 Mich. 
App. 210. 

N.C.-Welch v. Jenkins,. 155 S.E.2d 763, 271 N.C. 138. 

Ohio—Holbrock v. Hamilton Distributing, Inc., 228 
N.E.2d 628, 11 Ohio St.2d 185. 

Rebuttable presumption between seven and 
fourteen 

III—Perricone v. DiBartolo, 302 N.E.2d 637, 14 Ill. 
App.3d 514. 

Pa.—Dunn v. Teti, 421 A.2d 782, 280 Pa.Super. 399. 

48. U.S.—Young v. Caribbean Associates, Inc., D.C. 
Virgin Islands, 358 F.Supp. ,1220. 

Colo.-Calkins v. Albi, 431 P.2d 17, 163 Colo. 370. 

La.—Thibodeaux v. Fireman’s Fund Ins. Co., App., 325 
So.2d 318—Ryle v. Potter, App. 1 Cir., 413 So.2d 
649. 

Under eleven years of age 

N.Y.—Genud v. Tauber, 325 N.Y.S.2d 70, 67 Misc.2d 
682. 

Under fourteen years of age 

Ga.—Anderson v. Happ, 222 S.E.2d 607, 136 Ga.App. 
839. 

Ten year old not bound to same degree of 
adult’s attentiveness 

Pa.—Bethay v. Philadelphia Housing Authority, 413 
A.2d 710, 271 Pa.Super. 366. 

49. Fla.—C.J.S. cited in Swindell v. Hellkamp, 232 
So.2d 186, 189, decision revised, writ discharged, 
Sup., 242 So.2d 708. 

Neb.—Vacanti v. Montes, 142 N.W.2d 318, 180 Neb. 
232. 

50. Reason for rule 

Ky.—Goff V. Horsley, 439 S.W.2d 937. 
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52.5. U.S.—Williams v. U.S., C.A.Ga., 379 F.2d 719, 
app. after remand 405 F.2d 234. 

Ill—Hendricks v. Peabody Coal Co., 253 N.E.2d 56, 
115 IllApp.2d 35. 

La.—Young v. Grant, App., 290 So.2d 706—Kontomi- 

. tras V. New Orleans Public Service, Inc., App., 314 
So.2d 441. 

Minn.—Toetschinger v. Ihnot, 250 N.W.2d 204, 312 
Minn. 59. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270. 

52.10. Ind.—LaNoux v. Hagar, 308 N.E2d 873, 159 

\ Ind.App. 646. 

La.—Curry v. Fruin-Colnon Contracting Co., App., 
202 So.2d 34i, writ ref. 204 So.2d 573, 251 La. 389. 

Particular combinations of factors 

(2) Other factors. 

Ill—Dickeson v. Baltimore & O.C.T.R. Co., 220 
N.E.2d 43. 73 IllApp.2d 5, affd. 245 N.E.2d 762, 
42 IIl2d 103, 35 A.L.R.3d 1. 

La.—Woods V. Cappo, App,, 232 So.2d 578. 

N.H.—Corbeil v. Rouslin, 293 A.2d 760, 112 N.H. 295. 

N.Y.—Genud v. Tauber, 325 N.Y.S.2d 70, 67 Misc.2d 
682. 

Utah—Carr v. Bradshaw Chevrolet Co., 464 P.2d 580, 
23 Utah 2d 415. 

53. Ill—Dickeson v. Baltimore & O.C.T.R. Co., 245 
N.E2d 762, 42 Ill2d 103, 35 A.L.R.3d 1. 

La.—Curry v. Fruin-Colnon Contracting Co., App., 
202 So.2d 345, writ ref. 204 So.2d 573, 251 U. 389. 
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Mo.—Dorrin v. Union Elec. Co., App., 581 S.W.2d 852. 

Wash.—Brown v. Derry, 518 P.2cl 251, 10 Wash.App 
459. 

Intelligence construed 

m.—Shaver v. Bcrrill. 358 N.E.2d 290, 3 IllDec, 123, 
45 Ill.App.3d 906. 

54. La.—Curry v. Fruin-Colnon Contracting Co., 
App., 202 So.2d 345, writ ref. 204 So.2d 573, 251 
La. 389. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39. 

N.C.—Welch V. Jenkins, 155 S.E.2d 763, 271 N.C. 138. 

55. Mo.—Bollman v. Kark Rendering Plant, 418 
S.W.2d 39. 

N.M.—Hernandez v. Brooks, 625 P2d 1187, 95 N.M. 
670, quashed, App., 615 P.2d 992, 94 N.M. 675. 

N.C—Welch V. Jenkins, 155 S.E.2d 763, 271 N.C. 138. 
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62. Ind.—Since the publication of the bound volnme 
the cases of Brush v. Public Service Co., 21 N.E2d 
83, 106 Ind.App. 554 and Kent v. Interstate Public 
Service Co., 168 N.E. 465, 97 Ind.App. 13, have 
been overruled to the extent contrary, the court 
holding that degree of care required of a 14-year- 
old boy to avoid being held to be contributorily 
negligent is not the same degree of care required of 
an adult.—Petroski v. Northern Indiana Public 
Service Co., 354 N.E.2d 736, 171 Ind.App. 14. 

62.5. Idaho—Owen v. Burcham, 599 P.2d 1012, 100 
Idaho 441. 

La.—^White v. Hanover Ins. Co., App., 201 So.2d 201— 
Gladney v. Cutrer, App. 2 Cir., 440 So,2d 938, writ 
den. 443 So.2d 596. 

N.C.—Van Brooks v. Boucher, 207 S.E.2d 282, 22 
N.C.App. 676, cert, den, 209 S.E.2d 319, 286 N.C. 
211 . 

Nine-year-old child 

La.—Ates v. State Farm Mut. Auto. Ins. Co., App., 191 
So.2d 332—^Jones v. Firemen’s Ins. Co. of Newark, 
N.J., App., 240 So.2d 780, writ ref 241 So.2d 250, 
256 La. 1143—Kontomitras v. New Orleans Public 
Service, Inc., App,, 314 So.2d 441. 

Eleyen-year-old child 

La.—Strogens v. Small, App., 209 So.2d 777—Amacker 
v. Kirby, App., 224 So.2d 18, writ ref 226 So.2d 
922, 254 U. 794. 

Neb,—Gadekcn v. Langhorst, 226 N.W.2d 632, 193 
Neb. 299. 

Wis.—Kastenson v. Kastenson, 195 N.W,2d 454, 54 
Wis.2d 401. 

Child under twelve years of age 

La.—Butler v. City of Bogalusa, App., 258 So.2d 599, 
writ den. 260 So.2d 323, 261 La. 544. 

Twelve-year-old child 

La.—Cormier v. Sinegal, App., 180 So.2d 567—^Tate v. 
Hill, App., 197 So.2d 107, writ, ref 199 So.2d 919, 
250 La, 911—Richard v. Firemen’s Ins. Co., App., 
238 So.2d 386, writ not considered 238 So.2d 532, 
256 La. 763. 

£ight-year-old child 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75. 

Children fourteen years of age or less 

N.C—Welch V. Jenkins, 155 S.E.2d 763, 271 N.C. 138. 

Fifteen-year-old child 

U.S.—Harden v. U.S., D.C.Ga., 485 F.Supp. 380, affd. 
in part, vac. in part on oth. grds., C.A., 688 F.2d 
1025. 

Nineteen-year-old person 

Ga.—^Wittke v. Home’s Enterprises, Inc,, 162 S.E.2d 
898, 118 Ga.App. 211. 

Thirteen-year-old child 

tJ.S.—^Morrison v. Sudduth, C.A.Tex., 546 F.2d 1231. 

La.—Hamilton v. Turner, App., 273 So.2d 590—Sim¬ 
mons V. Beauregard Parish School Bd., App., 315 
So.2d 883, writ den., Sup., 320 So.2d 207. 

Terni.—Frady v. Smith, 519 S.W.2d 584. 


Infrequent that 17-year old will not be held to 
adult standard 

N.H.—Dorais v. Paquin, 304 A.2d 369, 113 N.H. 187. 

Sixteen-year-old child 

La.—Cates v. Beauregard Elec. Co-op., Inc., App., 316 
So.2d 907, affd. 328 So.2d 367, cert. den. 97 S.CL 
97, 429 U.S. 833, 50 L.Ed.2d 98. 

Wash.—Brown v. Deny, 518 P.2d 251, 10 Wash.App, 
4S9. 

Ten-year-old child 

La.—Vidrine v. White, App., 352 So.2d 776, writ den. 
Sup., 354 So.2d 1376. 
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64. Ariz.—Ruiz v. Faulkner, 470 P.2d 500, 12 Ariz. 
App. 352. 

65. Fla.—Idzi v. Hobbs, App., 176 So.2d 606, decision 
quashed, Sup., 186 So.2d 20. 

Md.—^Taylor v. Armiger, 358 A.2d 883, 277 Md. 638. 

67. N.Y.—Yun Jeong Koo v. St. Bernard, 392 N.Y. 
S.2d 815, 89 Misc.2d 775. 

§ 146(1). -Care Required in 

General 

68. U.S.—Starr v. U.S., D.CTex., 393 F.Supp. 1359. 

Age is material only as it bears on whether 
infant realizes risk 

U.S.—Call V. U.S., D.C.N.Y., 281 F.Supp. 411. 
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68.5. Iowa—CJf.S. cited in Rosenau v. City of Esth- 
erville, 199 N.W.2d 125, 129. 

Violation of statute or ordinance, negligence per 
se 

(6) Iowa—Ruby v. Easton, 207 N.W.2d 10. 

69. U.S.—Lewis v. Super Valu Stores, Inc,, D.C.Iowa, 
249 F.Supp. 852, affd. C.A., 364 F.2d 555—Starr 
V. U.S.. D.CTex., 393 F.Supp 1359. 

La.—Savoy v. State ex rel. Louisiana Highway Dept., 
App., 244 So.2d 93 CJJS. cited in Allen v. Aetna 
Life and Cas. Ins. .Co., App., 254 So.2d 69, 71— 
Murray v. Volkswagen Mid-Am,, Inc., App., 297 
So.2d 236—Ryle v. Potter, App. 1 Cir, 413 So.2d 
649. 

Md.—Richards v. Goff, 338 A.2d 80, 26 Md.App. 344. 

N.H.—Perry v. Fredette, 261 A.2d 431, 110 N.H. 114. 

N.Y.—Zaepfel v. City of Yonkers, 392 N.Y.S.2d 336, 56 
A.D.2d 867. 

S.D.—Finch v. Christensen, 172 N.W.2d 571, 84 S.D. 
420. 

Infant between ages of seven and fourteen, etc. 

Ala.—King v. South, 352 So.2d 1346. 

Age of fourteen as dividing point 

ni.—Fishel v. Givens, 362 N.E.2d 97, 5 Ill.Dec. 784, 47 
Ill.App.3d 512. 

Standard of care etc. 

Va.—Norfolk and Portsmouth Belt Line R. Co. v. 
Barker, 275 S.E.2d 613, 221 Va. 924. 
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71. Normal fourtccn-year-oId boy in drowning 
case 

Ga.—Bourn v. Herring, 166 S.E.2d 89, 225 Ga. 67, 
conf to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, transf 
to 173 S.E2d 716, 121 Ga.App. 373, app. dism. 91 
S.Ct, 192, 400 U.S, 922, 27 L.Ed.2d 183—Henry 
Grady Hotel Corp. v. Watts, 167 S.E2d 205, 119 
Ga.App. 251. 

72. Minn.—^Romanik v. Toro Co., 277 N,W.2d 515, 2 
A.L.R.4th 1276. 

72.5. Colo.-SchaffTier v. Smith. 407 P.2d 23, 158 
Colo. 387. 

Ind—School City of Gary v. Claudio, App., 413 N.E2d 
628. 

La.—Tate v. HiU, App., 197 So.2d 107, writ, ref 199 
So.2d 919, 250 La. 911. 
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Mich.—Taylor v. Mathews, 198 N.W.2d 843, 40 Mich. 
App. 74. 

Mo.—Bridges v. Arkansas-Missouri Power (2o., App., 
410 S.W.2d 106. 

Factors considered 

(2) Other factors. 

Ariz.—Ruiz V. Faulkner, 470 P.2d 500, 12 Ariz.App. 
352. 

La.—Richards v. Marlow, App., 347 So.2d 281, writ 
den., Sup., 350 So.2d 676. 

Va.—Norfolk and Portsmouth Belt Line R. Co. v. 

Barker, 275 S.E2d 613, 221 Va. 924. 

73. Ga.—Bourn v. Herring, 166 S.E2d 89, 225 Ga. 
67, conf. to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, transf 
to 173 S.E.2d 716, 121 Ga.App. 373, app. dism. 91 
S.Ct. 192, 400 U.S. 922, 27 L.Ed.2d 183—Henry 
Grady Hotel Corp. v. Watts, 167 S.E2d 205, 119 
Ga.App. 251. 

Idaho—Crane v. Banner, 455 P.2d 313, 93 Idaho 69. 
Ind.—Bixenman v. Hall, 242 N.E.2d 837, 251 Ind. 527. 
LaNoux V. Hagar, 308 N.E.2d 873, 159 Ind.App. 
646. 

Iowa—C.J.S. cited in Giarratano v. Weitz Company, 
147 N.W.2d 824, 836, 259 Iowa 1292. 

U.—Tate V. Hill, App., 197 So.2d 107, writ ref 199 
So.2d 919, 250 La. 911. 

Laney v. Stubbs, App., 217 So.2d 468, affd. 229 
So.2d 708, 255 La. 84. 

Neb.—C:aradori v. Fitch. 263 N.W.2d 649, 200 Neb. 
186. 

N D.—Dimond v. Kling, 221 N.W.2d 86. 

Same standard of care for contributory or pri¬ 
mary negligence 

N.J.—Goss V. Allen, 360 A.2d 388, 70 N.J. 442. 

75. Md.—Kirby v. Hylton, 443 A.2d 640, 51 Md.App. 
365. 

N.C.—Weeks v. Barnard, 143 S.E2d 809, 265 N.C 339. 
Or.—Nikkila v. Niemi, 433 P.2d 825, 248 Or. 594. 

§ 146(2).-What Consti¬ 

tutes Ordinary or Requi¬ 
site Care 
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76. La.—Cormier v. Sinegal, App., 180 So.2d 567. 

78. Neb.—Vacanti v. Montes, 142 N.W.2d 318, 180 
Neb. 232. 

N.Y.—McNally v. Addis, 317 N.Y.S.2d 157, 65 Misc.2d 
204. 

79. Ark.—Williams v. Gilbert, 395 S.W.2d 333, 239 
Ark. 935. 

Fla.—McGregor v. Marini, App., 256 So,2d 542. 

Ky.—Williamson v. Garland, 402 S.W.2d 80. 

R. I.—Haddad v. First Nat. Stores, Inc., 280 A.2d 93, 
109 R.I. 59. 

Particular statements 

(3) Other statements. 

Ill.—Babcock v. Chesapeake and O. Ry. Co., 404 
N.E.2d 265, 38 Ill.Dec. 841, 83 lll.App.3d 919. 
La.—McGraw v. Crook, App., 205 So,2d 200—^Patter¬ 
son v. Recreation and Park Commission for East 
Baton Rouge Parish, App., 226 So.2d 211, writ ref 
228 So.2d 483, 254 La. 925—Skains v. AUstatc Ins. 
Co., App., 264 So.2d 230. 

Mich.—^DeNoyer v. City of Ann Arbor, 155 N.W.2d 
689, 9 Mich.App. 26. 

Mo.—Carter v. Boys’ Club of Greater Kansas City, 
App., 552 S.W.2d 327. 

Mont,—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270. 

N.Y.—Kennedy v, Cromer, 310 N.Y.S.2d 794, 34 
A.D.2d 859. 

N.D.—Klcinjan v. Knutson, 207 N.W.2d 247. 

Vt.—Beaucage v. Russell, 238 A.2d 631, 127 Vt. 58. 

80. Ga.—Sturdivant v. Polk, 230 S.E2d 115, 140 
Ga.App. 152. 

Increasing degree of care required 

Ga.—Laitc v. Baxter, 191 S.E.2d 531, 126 Ga.App. 743. 
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83* Ga.—Valdosta Housing Authonty v. Finnesscc, 
287 S.E.2d 569, 160 Ga.App. 552. 

84. Mich.—Genesee Merchants Bank & Trust Co. v. 
National Auto Leasing Corp., ISO N.W.2d 295, 24 
Mich.App. 462. 

85. Ill.—Wegler v. Luebke, 231 N.E.2d 109, 87 III. 
App.2d 82. 

Ky.—Meyer v. Smith, 428 S.W.2d 612. 

La.—Cormier v. Sinegal, App., 180 So.2d 567. 

N.Y.—Rodford v. Sample, 290 N Y.S.2d 30, 30 A.D.2d 
588. 

85.5. Conn.—Milledge v. Standard Mattress Co., 238 
A.2d 602, 27 Conn.Sup. 358. 

86. N.H.—Daniels v. Evans, 224 A.2d 63, 107 N.H. 
407. 
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87. Colo.—Schaffner v. Smith, 407 P.2d 23, 158 Colo. 
387. 

89. Hawaii—Viveiros v. State, 513 P.2d 487, 54 Haw. 
611. 

ni.—Shaver v. Bcrrill, 358 N.E2d 290, 3 Ill.Dec. 123, 
45 Ill.App.3d 906. 

Mo.—^Van Brunt v. Meyer, App., 422 S.W.2d 364. 

91. Del.—Beggs v. Wilson, 272 A.2d 713. 

92 . Iowa—Peterson v. Taylor, 316 N.W.2d 869. 

92.5. Hawaii—Sherry v. Asing, 531 P.2d 648, 56 
Haw. 135. 

Me.— OtT v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Mo.—Bridges v Arkansas-Missouri Power Co., App., 
410 S.W.2d 106. 

92.10. La.—Kontomitras v. New Orleans Public Ser¬ 
vice, Inc., App., 314 So.2d 441. 

93. Md.—Stein v. Overlook Joint Venture, 227 A.2d 
226, 246 Md. 75. 

96. Ind.—Moore v. Rose-Hulman Institute of Tech¬ 
nology, 331 N.E.2d 462, 165 IndApp. 165. 

97. Idaho—Goodfellow v, Coggbum, 560 P.2d 873, 98 
Idaho 202. 

HI—BertagnoUi v. Ambler, 295 N.E2d 279, 10 III. 
App.3d 983. 

Mont.—Ranard v. O’Neil, 531 P.2d 1000, 166 Mont. 
177. 

98. U.S.—Duvall v. U.S., D.C.N.C., 312 F.Supp. 625. 
N.C.—Allen v. Equity & Investors Management Corp., 

289 S.E.2d 623, 56 N.C.App. 706. 

Ohio—^Parker v. Hansen, 217 N.E.2d 706, 6 Ohio 
App.2d 214. 
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99. U.S.—Taylor v. Bair, CA.Tex., 414 F.2d 815. 
m.—Sramck v. Logan, 344 N.E.2d 47, 36 Ill.App.3d 

471. 

Md.—Taylor v. Armiger, 358 A2d 883, 277 Md. 638. 
6. US.—Starr v. U.S., D.C.Tex., 393 F.Supp. 1359. 
Cal.—^Pittman v. Pedro Petroleum Corp., 117 Cal.Rptr. 
220, 42 C.A.3d 859. 

Fla.—^Medina v. McAllister, App., 196 So.2d 773, cert. 

ques. ans., Sup., 202 So.2d 755. 

Ind.—Hobby Shops, Inc. v. Drudy, 317 N.E2d 473, 161 
IndApp. 699. 

Iowa—Rosenau v. City of Estherville, 199 N.W,2d 125. 
Ky.—waiiamson v. Garland, 402 S.W.2d 80. 

La.—Morgan v. Travelers Ins. Co., App., 224 So.2d 
484—Faia v. Landry, App., 249 So.2d 317—Daw¬ 
son V, Fleming, App., 260 So,2d 95, writ den. 262 
So.2d 38, 261 La. 1050—Simmons v. Beauregard 
Parish School Bd., App., 315 So.2d 883, writ den.. 
Sup., 320 So.2d 207. 

Md.—^Brown v. Rogers, 313 A.2d 547, 19 Md.App. 562. 

R. L—Fontaine v. Devonis, 336 A.2d 847, 114 R.I. 541. 

S. C.—Standard v. Shine. 295 S.E.2d 786. 278 S.C. 337, 

overruling previous cases insofar as they differ. 
S.D.—AUey v. Siepman, 214 N.W.2d 7, 87 S.D. 670. 
Va.—Norfolk and Portsmouth Belt Line R. Co. v. 

Barker, 275 S.E2d 613, 221 Va. 924. 

9. III.—Kennedy v. Kiss, 412 N.E.2d 624, 45 IlKDec. 
273, 89 IlLApp.3d 890. 


II. Tex.—MacConncll v. Hill, Civ.App., 569 S.W.2d 
524. 
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17, R-I.—Fontaine v. Devonis, 336 A.2d 847, 114 R.I. 
541. 

19. Ind.—Petroski v. Northern Indiana Public Service 
Co., 354 N.E.2d 736, 171 Ind.App. 14. 

La.—Porter v. Johnson, App., 337 So.2d 293. 

§ 146(3).-Determination 

as to Care Used 

30. La.—Simmons v. Beauregard Parish School Bd., 
App., 315 So.2d 883, wnt den.. Sup., 320 So.2d 
207. 

N.Y.—Searles v. Dardani. 347 N.Y.S.2d 662, 75 
Misc.2d 279. 

§ 147, -Reliance on Care of 

Others 
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42, Minor bystander 

III. —Osborne v. Sprowls, 404 N.E.2d 1065, 39 Ill.Dec. 

474, 83 Ill.App.3d 968, affd. 419 N.E.2d 913, 50 
Ill.Dec. 645, 84 I11.2d 390. 

§ 148. -Knowledge and Appreci¬ 

ation of Danger Essential 
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44. U.S.—Williams v. U.S., C.A.Ga., 379 F.2d 719, 
app. after remand 405 F.2d 234. 

Colo.—Kushnir v. Benson, App., 520 P.2d 134. 

Fla.—Idzi v. Hobbs, 186 So.2d 20. 

La.—White v. Hanover Ins. Co., App., 201 So.2d 201. 

Mo.—Day v. Mayberry, App., 421 S.W.2d 34. 

Mont.—Mascarena v. Booth, 568 P.2d 182, 174 Mont. 

11 . 

Or.—Nikkila v. Niemi, 433 P.2d 825, 248 Or. 594. 

Tex.—Davis v. Gibson Products Co., Civ.App., 505 
S.W.2d 682, err. ref. no rev. err.. Sup., 513 S.W.2d 
4. 

Wis.—Kempen v. Green Bay & Mississippi Canal Co., 
224 N.W.2d 202, 66 Wis.2d 185. 

45- Mo.—CJ.S. cited in Bridges v. Arkansas-Missou¬ 
ri Power Co., 410 S.W.2d 106, 111. 

47. NJ.—Scheffer v. Braverman, 215 A.2d 378, 89 
NJ.Super. 452, 19 A.L.R.3d 177. 

Danger of falling 

(3) Other statements. 

U.S.—Cargill, Inc. v. Zimmer, C.A.S.D., 374 F,2d 924. 

§ 149. -Particular Acts and 

Omissions 
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52. Cal.—Pittman v. Pedro Petroleum Corp., 117 Cal. 
Rptr. 220, 42 C.A.3d 859. 

Ky.—C.J.S. dted in Shelanie v. National Fireworks 
Ass’n, 487 S.W.2d 921, 923. 

La.—Louviere v. Great Am. Corp., App., 183 So.2d 
766 — Ates V. State Farm Mut. Auto. Ins. Co., 
App., 191 So.2d 332—Sonnier v, Dupin, App. 3 
Cir., 416 So.2d 1371, writ den.. Sup., 420 So.2d 
984. 

Adult actiyities 

Cal.—Prichard v. Veterans Cab 0>., 47 Cal.Rptr. 904, 
408 P.2d 360, 63 C.2d 727. 

Violation of safety statute 

Ind.—Bixenman v. Hall, 242 N.E2d 837, 251 Ind. 527. 

Wis.—Shaw v. Wuttke, 137 N.W.2d 649. 28 Wis.2d 448. 

Fire 

Fla.—Idzi v. Hobbs, App., 176 So.2d 606, decision 
quashed. Sup., 186 ^.2d 20. 

54, Fla.—Henry v. Britt, App., 220 So.2d 917. 

Ky.—Gross v. Bloom, 411 S.W.2d 326, 20 A.L.R.3d 
1123. 
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La.—Martinez v. Parish of East Baton Rouge, App., 
288 So.2d 924. 

55. Ill.—Kronenberger v. Husky, 231 N.E.2d 385, 38 
I11.2d 376, on remand 235 N.E2d 157, 93 Ill. 
App.2d 76. 
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57. Fla.—Idzi v. Hobbs, 186 So.2d 20. 

70. Del.—Moran v. Delaware Racing Ass’n, Super., 
218 A.2d 452, 9 Storey 250. 

Violation of statute. The violation 
of a statute by a minor within a certain 
age group does not constitute proof of 
negligence per se, but may, in proper 
cases be introduced as evidence of a 
minor's negligence.'^’-^ 

71.5 Wash.—Bauman by C^hapman v. Crawford, 704 
P.2d 1181, 104 Wash.2d 241 overruling Everest v. 
Riccken, 193 P.2d 353, 30 Wash.2d 683. 

§ 150. In General 
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U.S.—C.J.S. dted in Mays v. Dealers Transit, Inc., 
C.A.Ind., 441 F.2d 1344, 1355. 

§ 157. In General 
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17. Kan.—Schmidt v. Martin, 510 P.2d 1244, 212 
Kan. 373. 

19. Kan.—Scott v. McGdugh, 506 P.2d 1155, 211 
Kan. 323. 

Doctrine not substantially changed by adoption 
of comparative negligence 
Colo.—Price V. Sommermeyer, 584 P.2d 1220, 41 Colo. 
App. 147, affd. 603 P.2d 135, 198 Colo. 548. 
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20. U.S.—Gray v. Martindale Lumber Co., C.A.Tex., 
515 F.2d 1218, reh. den. 527 F.2d 1352. 

Colo.—Pomeroy v. Waitkus, 517 P.2d 396, 183 Colo. 

' 344. 

Mass.—Wheatley v. Peirce, 238 N.E.2d 858, 354 Mass. 
573. 

Mich.—Gunn v. Edison Sault Elec. Co., 179 N.W.2d 
680, 24 Mich.App. 43. 

Mo.—Uthrop V. Rippee, 432 S.W.2d 227. 

W.Va.—Griffith v. George Transfer 8 l Rigging, Inc., 
201 ,S.E2d 281—Walton v. Given, 215 S.E.2d 647, 
158 W.Va. 897. 

Plaintiff not barred from recovery by negligence 
of third person 

Fla.—LaMonte v. Dc Diego, App., 274 So.2d 254. 
Negligence held not imputed 
(1) 111.—Crowley v. A-North Shore Driving School, 
313 N.E2d 200, 19 Ill.App,3d 1035. 

20.5. U.S.—CJJS. quoted in Hodges v. State Farm 
Mut. Auto. Ins. Co., D.C.S.C., 488 F.Supp. 1057, 
1062. 

Cal.—Common Wealth Ins. Systems, Inc. v. Kersten, 
115 Cal.Rptr. 653, 40 C.A.3d 1014.^ 

N.H.-OHdden v. Butler, 288 A.2d 695, 112 N.H. 68. 

21. U.S.—CJ.S. quoted in Hodges v. State Farm 
Mut. Auto. Ins. Co., D.CS.C, 488 F.Supp. 1057, 
1062. 

N.Y.—Lindner v. State. 268 N.Y.S.2d 760, 49 Mi8c.2d 
908, affd. in part, revd. in part on oUi. grds. 290 
N.Y.S.2d 698, 30 A.D.2d 615, affd. 262 N,E.2d 
221, 27 N.Y.2d 703, 314 N.Y.S.2d 16. 

22. Consent to negligent conduct 

Ark,—Canady v. Allen, 393 S.W.2d 865, 239 Ark. 742. 

23. La.—Coleman v. Argonaut Ins. Co., App., 187 
So.2d 495, appUcation den. 190 So.2d 233, 249 La. 
714. 

Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409. 
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Tenn.—C.J.S. cited in Hawthorne v. Lankes* 430 
S.W.2d 803, 806, 58 Tenn.App. 397. 

24.5. N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 
503, 76 N.M. 278. 

Contributory negligence of grandchild not im¬ 
puted to grandparent 

La.—Sutton v. Rogers, App., 222 So.2d 504. 

25. Kan.—Schmidt v. Martin, 510 P.2d 1244, 212 
Kan. 373. 

Principal and agent 

Pa.—Benson v, Penn Central Transp. Co., 323 A.2d 
160, 228 Pa.Super. 45, affd. in part, revd. in part on 
oth. grds. 342 A.2d 393, 463 Pa. 37. 

§ 158. Persons Engaged in Common 
or Joint Enterprise 
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32. U.S.—Freeman v. U.S., C.A.Ohio, 509 F.2d 626. 
Cal.—^Workman v. City of San Diego, 72 Cal.Rptr. 509, 

267 C.A.2d 36. 

Kan.—Hartley v. Fisher, 566 P.2d 18, 1 Kan.App.2d 
362. 

La.—Carter v. Salter, App., 351 So.2d 312, writ den. 
Sup., 352 So.2d 1045. 

Mo.—C.J.S. cited in Bauser v. DeNoble, 412 S.W.2d 
409, 412. 

Neb.—Forman v. Anderson, 163 N.W.2d 894, 183 Neb. 
715. 

N.D.—Dimond v. Kling, 221 N.W.2d 86. 

S.D.—Frederickson v. Kluever, 152 N.W.2d 346, 82 
S.D. 579. 

Tex.—Red Ball Motor Freight, Inc. v. Amspiger, Civ 
App., 449 S.W.2d 132. 

Compelling reasons required to thrust aside 
Tex.—Wilkinson v. Stevison, Civ.App., 500 S.W.2d 549, 
affd.. Sup., 514 S.W.2d 895. 

No imputation to minor member of joint enter¬ 
prise 

Tex.—Kennedy v. Kennedy, Civ.App., 505 S.W.2d 393. 

Business or pecuniary purpose 

Tex.—Shoemaker v. Whistler’s Estate, 513 S.W.2d 10. 
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33. Ky.—Southern Ry. Co. v, Kelly Const. Co., 406 
S.W.2d 305. 

Mo.—Jones v. Taylor, App., 401 S.W.2d 183—Robin¬ 
son V. St. John’s Medical Center, Joplin, App., 508 
S.W.2d 7. 

Or.-Adams v. Treat, 472 P.2d 270, 256 Or. 239. 
R.I.—Morrarty v. Reali, 219 A.2d 404, 100 R.I. 689. 
Tex.—Oates v. Yancy, Civ.App., 426 S.W.2d 594. 

Utah—Mukasey v. Aaron, 438 P.2d 702, 20 Utah 2d 
383. 

Absence of joint adventure or enterprise 

(2) Parents and teacher. 

La.—Addison v. Travelers Ins. Co., App., 281 So.2d 
805, application den.. Sup., 283 So.2d 498, 499, 
502, two cases. 

(3) Other instances. 

Cal.—Umos v. Eichel, 147 Cal.Rptr. 603, 83 C.A.3d 

no. 

La.—^Murray v. Kuhn, App., 345 So.2d 917. 

Dominant element held common business pur¬ 
pose 

Ill,—Babington v. Bogdanovic, 288 N.E.2d 40, 7 III. 
App.3d 593. 

**Common or joint enterprise” defined 
R.I.—Farrar v. Edgewood Yacht Club, 302 A.2d 782, 
111 R.L 376. 
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35. U.S.—Loffland Bros. Co. v. Roberts, CA.La., 386 
F.2d 540, cert. den. 88 S.Ct. 778, 389 U.S. 1040, 
19 L.Ed.2d 830. 

La.—Ruthardt v. Tennant, 215 So.2d 805, 252 I-a. 1041. 
Mich.—Massey v. Scripter, 258 N.W.2d 44, 401 Mich. 
385. 


Coemployees 

Ill.—Andes v. Uuer, 399 N.E.2d 990, 35 Ill.Dec. 701, 
80 Ill.App.3d 411. 

38. Cal,—Timmons v. Assembly of God Church of 
Van Nuys No. 212, 115 Cal.Rptr. 917, 40 C.A.3d 
31. 

Ky.—Brown v. Sohn, 449 S.W.2d 920. 

La.—CJ.S. quoted in Normand v. American Home 
Assur. Co., App., 171 So.2d 804, 810, writ ref. 173 
So.2d 542, 247 La. 677. 

Md.—Chalmers v. Willis, 231 A.2d 70, 247 Md. 379. 
Okl.—C.JJS. cited in Reeves v. Harmon. 475 P.2d 400, 
402 

Wis.—Brown v. Wisconsin Natural Gas Co., 208 
N.W.2d 769, 59 Wis.2d 334, 71 A.L.R.3d 1159. 

§ 159. Husband and Wife 
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40. U.S.—Wnght v. Standard Oil Co., Inc., C.A. 
Miss, 470 F.2d 1280, cert, den 93 S.Ct. 2772, 412 

U. S. 938, 37 L.Ed.2d 398, reh. den. 471 F.2d 
650.—Wright V. Standard Oil Co., D.C.Miss., 319 
F.Supp 1364, revd. m part on oth. grds., C.A., 470 
F.2d 1280, cert. den. 93 S.Ct. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650—Dashiell 

V. Keauthou-Kona Co., C.A.Hawaii, 487 F.2d 
957. 

Cal.—Lantis v. Condon, 157 CaLRptr. 22, 95 C.A.3d 
152. 

Fla.—Martinez v. Rodriguez, 215 So.2d 305. 

Ky.—City of Louisville v. Stuckenborg, 438 S.W.2d 94, 
40 A.L.R.3d 1213. 

Mass.—Feltch v. General Rental Co., 421 N.E.2d 67, 
383 Mass. 603, 25 A.L.R.4th 107. 

Mo.—Sanfilippo v. Bolle, 432 S.W.2d 232. 

Dickey v. Nations, App., 479 S.W.2d 208. 
Ohio—West American Ins. Co. v. Humphrey, 417 
N.E.2d 112, 65 Ohio App.2d 188, 19 0.0.3d 136. 
Okl.—C.J.S. cited in Maples v. Bryce, 434 P.2d 214, 
217—Dcskins v. Woodward, 483 P.2d 1134. 

40.S. U.S.—Roberson v. U-Bar Ranch, Inc., D.C. 

N.M., 303 F.Supp. 730, applying Texas law. 

Ariz.—Heimke v. Munoz, 470 P.2d 107, 106 Ariz. 26 
Mo.—C.J.S. cited in Bauser v. DeNoble, 412 S.W.2d 
409, 412. 

41. U.S.—Greene v. Basti, CA.Pa., 391 F.2d 892. 
Tex.—Givens v. Terrell, Civ.App., 461 S.W.2d 201, err. 

ref. no rev. err.—Schwing v. Bluebonnet Exp., Inc., 
Civ.App., 470 S.W.2d 133, err. gr. 

42. U.S.—Wasilko v. US.. D.COhio, 300 F.Supp. 
573, affd., CA.. 412 F-2d 859—Roberson v. U- 
Bar Ranch, Inc., D.CN.M., 303 F.Supp. 730. 

Ariz.—Gibson v. Boyle, App., 679 P.2d 535, 139 Ariz. 
512. 

La.—Waters v. Pharr Bros., Inc., App., 228 So.2d 91, 
writ ref. 229 So.2d 113, 254 La. 1101. 

Nev.—White v. Yup, 458 P.2d 617, 85 Nev. 527. 

S.C—Lollar v. Dewitt, 179 S.E.2d 607, 255 S.C. 452. 
Negligence of either spouse held not to bar 
other from recovery for own physical harm 
Fla.—LaMonte v. De Diego, App., 274 So.2d 254. 

44. Fla.—Martinez v. Rodriguez, 215 So.2d 305. 

45. Okl.—Deskins v. Woodward, 483 P.2d 1134. 

46. Cal.—Workman v. City of San Diego, 72 Cal. 
Rptr. 509, 267 C.A.2d 36. 

Mo.—Stover v. Patrick, 459 S.W.Zd 393. 

Tex,—Wilkinson v. Stevison, 514 S.W.2d 895. 

Joint enterprise found only on basis of evidence 
disclosing peculiar circumstances, and then on rare oc¬ 
casions. 

R.L—Morrarty v. Reali, 219 A.2d 404, 100 R.L 689. 
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47. Fla.—Demmy v. Sligh, App., 189 So.2d 843. 
50.10. Mo.—C.J.S. quoted in Holt v. Myers, App., 

494 S.W.2d 430, 444. 

50.15. Ark.—C.J.S. cited in Stull v. Ragsdale, 620 
S.W.2d 264, 266, 273 Ark. 277, 26 A.L.R.4th 385. 
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51. U.S.—Muhammad v. U.S., CA.Ariz., 366 F.2d 
298, cert. den. 87 S.Ct. 1029, 386 U.S. 959, 18 
L Ed.2d 108, 

Roberson v U-Bar Ranch, Inc., D.C.N.M., 303 
FSupp. 730. 

Ariz.—DeLozier v. Smith, 524 P.2d 970, 22 Ariz.App. 
136. 

La.—Gehr v. Department of Highways, App., 337 So.2d 
691. 

Since the publication of Corpus Juris Secundum, the 
case of Dallas Railway & Terminal Co. v. High, 103 
S.W.2d 216, 129 Tex. 219, has been overruled, the court 
holding that recovery for injunes to a spouse is separate 
property. 

Tex.—Graham v. Franco, 488 S.W.2d 390. 

52. Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 Ariz. 
App. 599, on reh. 524 P.2d 970, 22 Ariz.App. 136. 

Del.—Arnett v. Hanby, Super., 262 A.2d 659. 

La.—Hinegardner v. Dickey’s Potato Chip Co., App., 
205 So.2d 157, writ ref. 206 So.2d 94, 251 La. 
746—Levron v. Brien, App., 246 So.2d 366—Mas¬ 
ters V. State Farm Ins. Co., App., 266 So.2d 508. 

53. Cal.—Premo v. Grigg, 46 Cal.Rptr. 683, 237 
C.A.2d 192. 

Fla.—Orefice v. Albert, 237 So.2d 142, mand. conf. to 
239 So.2d 46. 
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53.25. Tex.—Wilkinson v. Stevison, Civ.App,, 500 
S.W.2d 549, affd.. Sup., 514 S.W.2d 895. 

55.5. In California 

(3) Other matters. 

Cal.—Premo v. Grigg, 46 Cal.Rptr. 683, 237 C.A.2d 
192. 

The jurisprudential rule imputing 
the negligence of a wife to the hus¬ 
band but not the husband's to the wife 
is unreasonable sex-based discrimina¬ 
tion and violates the constitutional 
guarantee of impartiality and adminis¬ 
tration of law and justice.^^'^ 

55.6. La.—Lewis v. Till, 395 So.2d 737, app. after 
remand, App. 3 Cir., 413 So.2d 354, overruling 
Monge V. New Orleans Ry. & Light Co., 82 So. 
397; Carter v. Salter, 351 So.2d 312 and other 
jurisprudence to the contrary, 

§ 160. Parent and Child 

56. U.S.—Eshbach v. W. T. Grant’s- & Co.. C.A.Pa., 
481 F.2d 940. 

Wasilko V. U.S., D.C.Ohio, 300 F.Supp. 573, 
affd., C.A., 412 F.2d 859—Cowden v. Bear Coun- 
try, Inc., D.C.S.D., 382 F.Supp. 1321. 

Ala.—Alabama Power Co. v. Taylor, 306 So.2d 236, 
293 Ala. 484, 91 A.L.R.3d 595. 

Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 Ariz.App. 

599, on reh. 524 P.2d 970, 22 Ariz.App. 136. 
Cal.—Akins v. Sonoma County, 60 Cal.Rptr. 499, 430 
P.2d 57, 67 C.2d 185. 

Randles v. Lowry, 84 Cal.Rptr. 321, 4 C.A.3d 

68 . 

Ga,—Hyde v. Bryant, 151 S.E.2d 925, 114 Ga.App. 
535—Carter v. Brannon, 178 S.E.2d 755, 122 Ga. 

. App. 812. 

Ill.—Rahn v. Deurskens, 213 N.E.2d 301, 66 IIl.App.2d 
423—Sheley v. Guy, 330 N.E2d 567, 29 IIl.App.Sd 
361, affd. 348 N.E.2d 835, 63 I11.2d 544, 

Iowa—Zach v. Momingstar, 142 N.W.2d 440, 258 Iowa 
1365. 

Kan.—Frazey v. Hoar, 492 P.2d 1316, 208 Kan. 519. 
Md.—Palms v. Shell Oil Co.. 332 A.2d 300, 24 Md. 
App. 540. 

Minn.—McCormack v. Hankscraff Co., 154 N.W.2d 
488, 278 Minn. 322. 

Mo.—Rogers v. Toro Mfg. Co., App., 522 S.W.2d 632. 
N.Y.—Saniga v. White Metal Rolling & Stamping 
Corp., 380 N.Y.S.2d 307, 51 A.D.2d 980. 
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N.C.—Martin v. Amusements of Amenca, Inc., 247 
S.E.2d 639, 38 N.C.App. 130, cen. den. 249 S.E.2d 
804, 296 N.C. 106. 

Or.—Bosin v. Oak Lodge Sanitary Dist. No. 1, 447 P.2d 
285, 251 Or. 554. 

S.D.—Sears v. McKee, 298 N.W.2d 521, app. after 
remand 326 N.W.2d 107 

Tenn.—Hawthorne v Lankes, 430 S.W.2d 803, 58 
Tenn.App. 397—Cleghom v. Thomas, 432 S.W.2d 
507, 58 Tenn.App. 481. 

Va.—Shelton v. Mullins, 147 S.E.2d 754, 207 Va. 17. 
Wash-—Vioen v. Quff, 418 P.2d 430, 69 Wash.2d 306. 
Parent held not guilty of contributory negli¬ 
gence imputable to child 
La.—Allen v. Aetna Life & Cas. Ins. Co., App., 254 
So.2d 69. 

Airplane 

Fla-—Ordice v. Albert, 237 So.2d 142, mand. conf. to 
239 So.2d 46. 

Right to recorwy 

Fla.—Flick V. Malino, App., 356 So.2d 904. 

Award to child 

La.—Morrison v. aearview Medical Plaza, App., 357 
So.2d 1386, writ den. Sup., 359 So.2d 622. 
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57. Kan.—Schmidt v. Martin, 510 P.2d 1244, 212 
Kan. 373. 

La.—Watts v. Town of Homer, App., 301 So.2d 729, 
writ den.. Sup., 305 So.2d 130, two cases. 

Tex.-FuUer v. Flanagan, Civ.App., 468 S.W.2d 171, 
err. ref. no rev. err. 

58. In New York 

(6) N.Y.—Sanchez v. Hertz Corp, 333 N.Y.S.2d 699, 
70 Misc.2d 449—Collazo v. Manhattan and Bronx Sur¬ 
face Transit Operating Authority, 339 N-Y.S.2d 809, 72 
Misc.2d 946. 
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60. U.S.—Drayton v. Jiffee Chemical Corp., D.C. 
Ohio, 395 F.Supp. 1081. 
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Whether parents are contributorily 
negligent when permitting their chil¬ 
dren to be in a potentially dangerous 
place depends on the circumstances of 
the ease.^'^ 

695. Age of child 

Ky.—Meadors v. Gregory, 484 S.W.2d 860, 62 A.L. 
R.3d 535. 

Ill street 

N.Y.—Marrero v. Just Cab Corp., 336 N.Y.S.2d 301, 71 
Misc.2d 474. 

Held not negligent 

Ky.—^Meadors v. Gregory, 484 S.W.2d 860, 62 A.L. 
R.3d 535. 

70. Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 
50 A.L.R.3d 1202. 

73. Parent’s obligation commensurate with 
risk 

N.Y.—Searles v. Dardani, 347 N.Y.S.2d 662, 75 
Mijic.2d 279. 
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76, m.—Driscoll V. C. Rasmussen Corp., 219 N.E2d 
483, 35 IlL2d 74, 

Ind,—Weoisch v. Hoflfmeister, 342 N.E.2d 665, 168 
Ind.App. 247. 

La-—Cheramie v. Great Am. Ins. Co., App., 198 So.2d 
726, writ ref. 202 So.2d 649, 251 La. 25—Funder¬ 
burk V. Millers Mut. Fire Ins. Co. of Tex., App., 

228 So.2d 169, writ ref. 229 So.2d 736, 255 U. 158, 

229 So.2d 736, 255 La. 159—Otzenberger v. Atlas 
Const Co., App. 1 Cir., 408 So.2d 363. 


NC.—C-JjS. cited in Partin v. Carolina Power and 
Light Co., 253 SE.2d 605, 611, 40 N.C.App. 630, 
cert. den. 257 S.E.2d 219, 297 N.C. 611. 

Baby stroller 

Ind,—Sheridan v. Siuda, 276 N.E.2d 883, 150 Ind.App. 
395. 

Diminishing of claims 

N.Y.—Meyer v. State, 403 N.Y.S.2d 420, 92 Misc.2d 
996. 

77. Colo.—City and County of Denver v. Kennedy, 
476 P.2d 762, 29 CoIo.App. 15, app. after remand 
506 P.2d 764, 31 CoIo.App. 561. 

Ind.—Wenisch v. Hoffmeister, 342 N.E2d 665, 168 
Ind.App. 247. 

Pa.—Masciangelo v. Dolente, 295 A.2d 98, 222 Pa.Su- 
per. 368. 

Stepdaughter driving stepfather’s car 
La.—Traders & General Ins. Co. v. Robison, App., 289 
So.2d 178. 

77.5. W.Va.—Bartz v. Wheat, 285 S.E2d 894. 

§ 161. Agent or Other Representa¬ 
tive 

78. Ga.—Cravey v. J. S. Gainer Pulpwood Co., Inc., 
197 S.E.2d 171, 128 Ga.App. 465. 

Ind.—Dominguez v. Gallmeyer, App., 402 N,E.2d 1295. 
N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

State Farm Fire & Cas. Co. v. Miller Metal Co., 
App., 494 P.2d 178, quashed 497 P.2d 742, 83 
N.M. 740. 

Pa.—Benson v. Penn Central Transp. Co., 323 A.2d 
160, 228 Pa.Super. 45, affd. in part, revd. in part on 
oth. grds. 342 A.2d 393, 463 Pa. 37. 

Agency not shown 

Cal.—Harpst v. Kirkpatrick, 102 Cal.Rptr. 621, 26 
C.A.3d 482. 

La.—New Orleans & N.E.R. Co. v. T. L. James & Co., 
App., 205 So.2d 48—^Wilson v. Breaux, App., 284 
So.2d 802. 

Negligence not shown 

U.S.—Cramer v. Hoffman, C.A.N.Y., 390 F.2d 19. 

Based on control 

Wash.—Pagarigan v, Phillips Petroleum Co., 552 P.2d 
1065, 16 Wash-App. 34. 

79. U.S.—Ullman v, Ovemite Transp. Co., C.A.Ga., 
563 F.2d 152. 

Fla.—Ray v. Earl, App., 277 So.2d 73. 

N.Y.—Brown v. Poritzky, 283 N.E2d 751, 30 N.Y.2d 
289, 332 N.Y.S2d 872, 57 A.L.R.3d 1220. 

Wis.—Brown v. Wisconsin Natural Gas Co., 208 
N.W.2d 769, 59 Wis.2d 334, 71 A.L.R.3d 1159. 
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A special agent who breaches the 
duty owed to the principal is not insu¬ 
late from liability by the concurrent 
negligence of a general agent of the 
principal'^^*^ 

79.5. U.S.—Alba v. Pelican Marine Divers, Inc., D.C. 
U., 391 F.Supp. 954. 

N.Y.—Brown v. Poritzky, 283 N.E2d 751, 30 N.Y.2d 
289, 332 N.Y.S.2d 872, 57 A.EIL3d 1220. 

Under comparative negligence statute 
N.Y.—Avis Rent-A-Car System, Inc. v. Johnson, 394 
N.Y.S.2d 373, 90 Misc.2d 263. 

83, U.S.—^Ford Motor Co. v. Dallas Power & Light 
Co., C.A.Tex., 499 F.2d 400. 

Tex.—Socony Mobil Oil Co. v. Slater, Civ.App., 412 
S.W.2d 349, err. ref. no rev. err. 

84. U.S.— CJS. dted in Toyomenka, Inc. v. Mount 
Hope Finishing Company, C.A.N.C., 432 F.2d 
722, 728, 729, 

Ill.—Eckerty v. Lowman, 306 N.E2d 356, 16 ni.App.3d 
373. 

Ind.—Wenisch v. Hoffmeister, 342 N.E.2d 665, 168 
Ind.App. 247. 
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Ky —c J.S. quoted in Southern Ry. Co. v. Kelly Const. 
Co., 406 S.W.2d 305, 308. 

La.—Blanchard v. Rodrigue, App., 340 So.2d 1001, writ 
den., Sup., 341 So.2d 1129, 1130, two cases. 

Mo.—Grader v. Jamison, App.. 496 S.W.2d 263. 

N.H.—Sprague v. Bartlett, 244 A.2d 202, 109 N.H. 
137—Glidden v. Butler 288 A.2d 695, 112 N.H. 68. 

N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

Tenn.—CJJS. cited In Hawthorne v. Lankes, 430 
S.W.2d 803, 806, 58 Tenn.App. 397. 

Tex.—Rollins Leasing Corp. v. Barkley, 531 S.W.2d 
603, overruling Rose v. Baker, 138 Tex. 554, 160 
S.W.2d 515 and other inconsistent decisions. 

§ 162. -Master and Servant 
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87,. La.—Willis v. Grain Dealers Mut. Ins. Co., App., 
185 So.2d 912—Geeck v. Jahneke Service, Inc., 
App., 249 So.2d 241. / 

Mich.—Nagele-Kelly Mfg. Co. v. Hannak, 164 N.W.2d 
540, 13 Mich.App. 427. 53 A.L.R.3d 658—Michi¬ 
gan Transp. Co. v. Good, 167 N.W.2d 876, 16 
Mich.App. 226. 

Minn.—Thomas Oil, Inc. v. Onsgaard, 215 N.W.2d 793, 
298 Minn. 465. 

N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

State Farm Fire & Cas. Co. v. Miller Metal Co., 
App., 494 P.2d 178, quashed 497 P.2d 742, 83 
N.M. 740. 

Pa.—Smalich v. Westfall. 269 A.2d 476, 440 Pa. 409. 

S.D.—Fredrickson v. Kluever, 152 N.W.2d 346, 82 S.D. 
579. 

Negligence not imputed to nonnegligent employ¬ 
er 

Cal.—Kemerer v. Challenge Milk Co., 164 Cal.Rptr. 
397, 105 C.A.3d 334. 

88. Pa.—Lambert v. Pittsburgh Bridge and Iron 
Works, 344 A.2d 810, 463 Pa. 237. 

page 208 

91. N.Y.—Hedge v. Sachs, 376 N.Y.S.2d 610, 50 
A.D.2d 855. 

93. Iowa—Duffy v. Harden, 179 N.W.2d 496. 

La.—Continental Ins. Co. v. Singleton, App., 365 So.2d 
602. 

94.5. La.—Willis v. Grain Dealers Mut. Ins. Co., 
App., 185 So.2d 912—Bennett v. Employers Lia¬ 
bility Assur. Corp., App., 238 So.2d 206, affd. 243 
Sc.2d 262, 257 La. 575. 

95. U.S.—Sargent v. Ohman, D.C.Minn., 343 F.Supp. 
316. 

Idaho—McDrummond v. Montgomery Elevator Co., 
551 P.2d 966, 97 Idaho 679. 

Iowa—CJ.S. cited In Hartwig v. Olson, 158 N.W.2d 
81, 84, 261 Iowa 1265—Porter v. Iowa Power & 
Light Co., 217 N.W.2d 221. 

§ 163. -Custodian of Child and 

Parent 
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99. U.S.—Wright V. Standard Oil Co., D.C.Miss., 319 
F.Supp. 1364, revd. in part on oth. grds., C.A., 470 
F.2d 1280, cert. den. 93 S.Ct. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650. 

Ind.—Sheridan v. Siuda, 276 N.E,2d 883, 150 Ind.App. 
395. 

1. Cal.—Harpst v. Kirkpatrick, 102 CaLRptr. 621, 26 
C.A.3d 482. 

Kan.—Schmidt v. Martin, 510 P.2d 1244, 212 Kan. 373. 

Brother of injnred child 

U.S.—Echevarria v. U.S. Steel Corp., C.A.Ind., 392 
F.2d 885. 

Members of family 

Cal.—Casas v. Maulhardt Buick, Inc., 66 Cal.Rptr. 44, 
258 C.A.2d 692. 
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3. Fla—C.J.S. cited in Martinez v. Rodriguez, 215 

So.2d 305, 307 

Tenn.—Cleghom v. Thomas, 432 S.W.2d 507, 58 Tenn. 
App. 481. 

4. Iowa—Zach v. Momingstar, 142 N.W.2d 440, 258 

Iowa 1365. 

§ 164. Landlord and Tenant 

5. Minn.—CJ.S. cited in Wajda v. City of Minne¬ 

apolis, 246 N.W.2d 455, 458, 310 Minn. 339, 
N.Y.—Smith v. Ford Motor Co., 352 N,Y.S.2d 654, 43 
A.D.2d 965. 

Tex.—Roberts v. Ackley, Civ.App., 405 S.W.2d 793, 
err. dism, 

§ 166. Coemployees or Fellow Ser¬ 
vants 
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10. N.C.—C,J.S. cited in Partin v. Carolina Power 
and Light Co., 253 S.E.2d 605, 611, 40 N.C.App. 
630, cert. den. 257 S.E.2d 219, 297 N.C. 611. 

11. U.S.—McCullough V. U. S., D.C.N.Y., 538 
F.Supp. 694. 

Fla.—Williams v. Dade County, App., 237 So.2d 776. 
La.—Laird v. State Farm Ins. Co., App., 290 So.2d 343, 
writ den.. Sup., 293 So,2d 184. 

N.J.—Black V. Public Service Elec. & Gas Co., 265 
A.2d 129, 56 N.J. 63. 

Tex.—Rourke v. Garza, Civ.App., 511 S.W,2d 331, 
affd.. Sup., 530 S.W.2d 794. 

§ 168(1). In General 
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17.95. Vehicle being pushed 
Minn.—Zylka v. Leikvoll, 144 N.W.2d 358, 274 Minn. 
425. 

§ 168(2). Owner Not Present at 

Time of Accident 
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18. U.S.—Seaboard Air Line R. Co. v. Coastal Dis¬ 
tributing Co., D.C.S.C., 273 F.Supp. 340. 
Colo.--Sellner v. McKee, 446 P.2d 909, 167 Colo. 213. 
La.—Davis v. Bankston, App., 192 So.2d 614. 

N.C—Rhoads v. Bryant, 289 S.E.2d 637, 56 N.C.App. 

635, review den. 294 S.E.2d 211, 306 N.C 386. 
Wis.—Hoeft v. Friedel, 235 N.W.2d 918, 70 Wis.2d 
1022, 90 A.L.R.3d 1316. 

20. In Florida 

Fla.—Acevedo v. Acosta, App., 296 So.2d 526. 

21. Iowa — Houlahan v. Brockmeier, 141 N.W.2d 545, 
op. supp. 141 N.W.2d 924, 258 Iowa 1197. 

Mich.—^Jones v. Slaughter, 220 N.W.2d 63, 54 Mich. 
App. 120. 

Mo.—clones v. Taylor, App., 401 S.W.2d 183—Camp¬ 
bell v. Fry, App., 439 S.W.2d 545. 

Mont.—Smith v. Babcock, 482 P.2d 1014, 157 Mont. 
81. 

N.Y.—Latham Motors, Inc. v. G. F. Blackmer & Sons, 
Inc., 289 N.Y.S.2d 697, 56 Misc.2d 631—Thomp¬ 
son v. Kane, 295 N.Y.S.2d 515, 58 Misc.2d 364— 
Tweedie v. Reed, 314 N.Y.S.2d 1021—Ferrigan v. 
United Traction Co., 318 N.Y.S.2d 239, 36 A.D.2d 
667—Soulantzos v. Shell Oil Co., 353 N.Y.S.2d 
297, 76 Misc.2d 1095. 

Ohio—Globe Indem. Co. v. Johnson, 273 N.E.2d 578, 
27 Ohio App.2d 177. 

Okl.—Dcskins v. Woodward, 483 P.2d 1134. 

Wyo.—Palmeno v. Cashen, 627 P.2d 163. 
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22. U.S.—U.S. v. State of Wash,, CA.Wash., 351 
F.2d 913. 

Ark.—Chicago R.I. & P.R. Co. v. Davis, 397 S.W.2d 
360, 239 Ark. 1059. 

La.—Davis v. Bankston, App., 192 So.2d 614. 


Minn.—Ford v. Kline Oldsmobile, Inc., 143 N.W.2d 
209, 274 Minn. 284—Wick v. Widdell, 149 N.W.2d 
20, 276 Minn. 51—Smedsrud v. Brown, 227 
N.W.2d 572, 303 Minn. 330. 

Mo.—clones v. Taylor, App., 401 S.W.2d 183. 

N.H.—Sprague v. Bartlett, 244 A.2d 202, 109 N.H. 137. 

N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

N.Y.—George W. Brown, Inc. v. Pipe Welding Supply, 
Inc., 274 N.Y.S.2d 41, 26 A.D.2d 855. 

S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 

23. Conn.—Ustjanauskas v. Guiliano, 225 A.2d 202, 
26 Conn.Sup. 387. 

Owner held not charged with negligence of 

(4) Daughter. 

N.D.—Matteson v. Polanchek, 164 N.W.2d 54. 

9 
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24. Minn.—Wick v. Widdell, 149 N.W.2d 20. 276 
Minn. 51. 

24.5. Negligence imputed 

N.C.—Plummer v. Henry, 171 S.E.2d 330, 7 N.C.App. 
84—Chipps V. Rackley, 204 S.E.2d 714, 21 N.C. 
App. 448. 

24.10. N.Y.—Continental Auto Lease Corp. v. Camp¬ 
bell, 280 N.Y.S.2d 123, 19 N.Y.2d 350, 227 
N.E.2d 28. 

§ 168(3). -Statutory Provisions 
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31. In New York 

(1) N.Y.—Molino V. Putnam County, 272 N.E.2d 

323, 29 N.Y.2d 44. 323 N.Y.S.2d 817. 

(3) Other matters. 

N.Y.—Continental Auto Lease Corp. v. Campbell, 267 
N.Y.S.2d 554, 25 A D,2d 608, affd. 227 N.E.2d 28, 
19 N.Y.S.2d 350, 280 N.Y.S.2d 123. 

31.5. Utah—Phillips v. Tooele City Corp., 500 P.2d 
669, 28 Utah 2d 223. 

32. N.Y.—Continental Auto Lease Corp. v. Campbell, 
280 N.Y.S.2d 123, 19 N.Y.2d 350, 227 N.E.2d 28. 

Prima facie evidence 

Tenn.—Cole v. Woods, 548 S.W.2d 640. 

§ 168(4). Occupants in General 
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37. Employer-employee 

La.—Aetna Cas. & Sur. Co. v. Reed, App., 355 So.2d 
952, writ den. Sup., 356 So.2d 1001. 

Husband-wife 

Colo.—Hover v. Clamp, 579 P.2d 1181, 40 Colo.App. 
410. 

38. Fla.—Conner v. Southland Corp., App., 240 So.2d 
822. 

42.5. Wis.—Hoeft v. Friedel, 235 N,W.2d 918, 70 
Wis.2d 1022, 90 A.L.R.3d 1316. 
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43. Pa.—Lacich v. Robb, 214 A.2d 342, 419 Pa. 337. 

44. U.S.—Krause v. Sud-Aviation, Societe Nationale 
de Constructions Acronautiques, D.C.N.Y., 301 
F.Supp. 513, affd.. C.A., 413 F.2d 428. 

Ala.—^Williams v. Pope, 203 So.2d 105, 281 Ala. 382. 

Fla.—Conner v. Southland Corp., App., 240 So.2d 822 
—^Yusk V. Wright, App. 2 Dist., 410 So.2d 982. 

Ill.—Summers v. Summers, 239 N.E.2d 795, 40 I11.2d 
338. 

Baker v. Norfolk & W. Ry. Co., 256 N.E.2d 887, 
120 IlI.App.2d 296. 

Iowa—C.J.S. cited in Glandon v. Fiala, 156 N.W.2d 
327, 330, 261 Iowa 750. 

Mass.—Wheatley v. Peirce, 238 N.E.2d 858, 354 Mass. 
573. 

N.C,—Etheridge v. Norfolk Southern Ry. Co., 171 
S.E.2d 459, 7 N.C.App. 140. 

Tex.—Gallegos v. Clegg, Civ,App., 417 S.W.2d 347, err, 
ref. no rev, err. 
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46. N.C.—Etheridge v. Norfolk Southern Ry. Co., 
171 S.E.2d 459, 7 N.C.App. 140. 

48, Wis.—Hoeft V. Friedel, 235 N.W.2d 918, 70 
Wis.2d 1022, 90 A L.R.3d 1316. 

53. Driving instructor 

Conn.—Nowak v. Nowak, 394 A.2d 716, 175 Conn. 
112 . 

§ 168(5). Owner Present in Vehicle 
Operated by Another 
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55. Colo.—Romero v. Denver & R.G.W. Ry. C)o., 497 
P.2d 704, 30 Colo.App. 516, revd. on oth. grds., 
514 P.2d 626, 183 Colo. 32. 

Ga.—Parham v. Roach, 206 S.E.2d 686, 131 Ga.App. 
728. 

Ill.—Hession v. Liberty Asphalt Products, Inc., 235 
N.E.2d 17, 93 Ill.App.2d 65. 

Mo.—Hamilton v. Slover, 440 S.W.2d 947. 

Neb.—Weber v. Southwest Nebraska Dairy Suppliers, 
Inc., 193 N.W.2d 274, 187 Neb. 606, app. after 
remand 208 N.W.2d 667. 190 Neb. 389—Kremia- 
cek v. Sedlacek, 209 N.W.2d 149 190 Neb. 460. 

N.C.—Etheridge v. Norfolk Southern Ry. Co., 171 
S.E.2d 459, 7 N.C.App. 140. 

N.D.—Jasper v. Freitag, 145 N.W.2d 879. 

Tex.—Red Ball Motor Freight, Inc. v. Amspiger, Civ. 
App., 449 S.W.2d 132. 

Utah—Batt v. State, 503 P.2d 855, 28 Utah 2d 417. 

59. Conn.—Pinaglia v. Beaulieu, 250 A.2d 522, 28 
Conn.Sup. 90. 

Ga.—Floyd v. Colonial Stores, Inc., 176 S.E.2d 111, 121 
Ga.App. 852. 

La.—Bennett v. Leiva, App., 284 So.2d 797—Hicks v. 
Alphonse, App., 294 ^.2d 602. 

60. Colo.—Price v. Sommermeyer, 584 P.2d 1220, 41 
Colo.App. 147, affd. 603 P.2d 135, 198 Colo. 548. 

N.Y.—Gelbman v. Gelbman, 275 N.Y.S.2d 712, 52 
Misc.2d 412, affd, 282 N.Y.S.2d 670, 28 A.D.2d 
826, revd. 245 N.E.2d 192, 23 N.Y.2d 434, 297 
N.Y.S.2d 529. 

N.C.—Strickland v. Hughes, 163 S.E.2d 24, 2 N.C.App. 
395—Etheridge v. Norfolk Southern Ry. Co., 171 
S.E.2d 459, 7 N.C.App. 140—Hcamc v. Smith, 208 
S.E.2d 268, 23 N.C. Ill, cert. den. 209 S.E.2d 315, 
286 N.C. 211. 

Tenn.—Hawthorne v, Lankes, 430 S.W.2d 803, 58 
Tenn.App. 397. 

Tex.—Wilkinson v. Stevison, Civ.App., 500 S.W.2d 549, 
affd., Sup., 514 S.W.2d 895. 

Nothing else appearing etc. 

Ga.—Central of Georgia Ry. Co. v. Luther, 196 S.E.2d 
149, 128 Ga.App. 178. 

61. N.C.—U.S. ‘Industries, Inc. v. Tharpe, 268 S.E.2d 
824, 47 N.C.App. 754, review den., 273 S.E.2d 
311, 301 N.C 90. 
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62. Wis.—Gcrvais v. Kostin, 179 N.W.2d 828. 

Not applicable where coowners 

Tex.—^Whistler’s Estate v. Shoemaker, Civ.App., 502 
S.W.2d 237, affd., Sup., 513 S.W.2d 10. 

63. Del.—Greyhound Lines, Inc. v. Caster, 216 A.2d 
689, 9 Storey 220. 

64. N.C.—U.S. Industries, Inc. v. Tharpe, *268 S.E.2d 
824, 47 N.CApp. 754, review den., 273 S.E.2d 
311, 301 N.C 90. 

65. Del.—Greyhound Lines, Inc. v. Caster, 216 A.2d 
689, 9 Storey 220. 
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66. Ga.—Floyd v. Colonial Stores, Inc., 176 S.E.2d 
111, 121 Ga.App. 852. 

Ky.—Brown v. Sohn, 449 S.W.2d 920. 

67. < Ga.-^-Central of Georgia Ry. Co. v. Luther, 196 
S.E.2d 149, 128 Ga.App. 178. 
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6S. Owner asleep 

Del.—Greyhound Lines, Inc. v. Caster, 216 A.2d 689, 9 
Storey 220. 

70. Mmn.—Weber v. Stokcly-Van Camp, Inc., 144 
N.W.2d 540, 274 Mmn. 482 

Doctrine of imputed contributory negligence 
abandoned in automobile negligence actions 
Ariz.—Reed v. Hinderland, 660 P2d 464, 135 Anz. 
213, 37 A*L.R.4th 555, overruling Silva v. Travcr, 
63 Ariz. 364, 162 P2d 615. 

T7. Ill.—Summers v. Summers, 239 N.E.2d 795, 40 
I11.2d 338. 

Scott V. Valentine, 268 N.E2d 485, 132 Ill. 
App.2d 101. 

Ky.-~Kirby v. Kirby, 425 S.W.2d 561. 

Mmn.—Schwalich v. Guenther, 166 N.W.2d 74, 282 
Mmn. 504. 

N.H.—Baker v. Lord, 409 A.2d 789, 119 N.H. 868. 
N.Y.—Pieret v. Murray, 298 N.Y.S.2d 201, 59 Misc.2d 
201 . 

N.C—Strickland v. Hughes, 163 S.E.2d 24, 2 N.C.App 
395—Etheridge v. Norfolk Southern Ry. Co., 171 
S.E.2d 459, 7 N.C.App. 140. 

Okl.—CJJS. cited in Reeves v. Harmon. 475 P.2d 400, 
403. 

§ 168(6). Co-owners in General 
page 222 

84, Mo.—Hamilton v. Slover, 440 S.W.2d 947, 

86. Iowa—Everhard v. Thompson, 202 N.W.2d 58. 
Mont.—Sumner v. Amacher, 437 P.2d 630, 150 Mont. 
544. 

Tex.—Shoemaker v. Whistler’s Estate, 513 S.W,2d 10. 

§ 168(7). Occupants Engaged in 
Joint Enterprise With 
Driver in General 
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52. Colo.—^Thibeau v. Wicks, App., 528 P.2d 956. 
Fla.—Conner v. Southland Corp., App., 240 So.2d 822. 
Idaho—Fawcett v, Irby, 436 P.2d 714, 92 Idaho 48. 
Iowa—Stam v. Cannon, 176 N.W.2d 794. 

Mo.—Manley v. Horton, 414 S.W.2d 254—Hamilton v. 
Slover, 440 S.W.2d 947. 

Tex.—Satterfield v. Satterfield, 448 S.W.2d 456. 

Rosas v, Shafer, Civ.App., 411 S.W.2d 809, err. 
ref. no rev. err.. Sup., 415 S.W.2d 889—Red Ball 
Motor Freight, Inc. v. Amspiger, Civ.App., 449 
S.WJ2d 132—Brockenbush v. Rocky Ford Moving 
Van Lines, Inc., Civ.App., 453 S.W,2d 910. 

Wis.—Hoeft v. Friedcl, 235 N.W.2d 918, 70 Wis.2d 
1022, 90 A.L.R.3d 1316. 

Minor brothers as co-owners of vehicle 

Tex.—Kennedy v, Kennedy, Civ.App., 505 S.W.2d 393. 
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57, Mo.—Hamilton v, Slover, 440 S.W.2d 947. 

58, Fla.—Kaplan v. Wolff, App., 198 So.2d 103. 
KaiL—Lightcap v. Mettling, 409 P.2d 792, 196 Kan. 

124. 

MA—CJ5. dted in WUliams v. Knapp, 237 A.2d 450, 
453, 248 Md. 506. 

Okl.—CJJS. dted in Reeves v. Harmon, 475 P.2d 400, 
403. 

§ 168(8). -Creation and Exist¬ 

ence of Joint Enterprise 

60. U.S.—Emery v. Northern Pac. R. Co., C.A.N.D., 
370 F.2d 1009, app. after remand 407 F.2d 109. 
Ala.—WUliams v. Pope, 203 So.2d 105, 281 Ala. 382. 
La^—Whittingtpn v. Sowela Technical Institute, App. 3 
Cir., 438 So.2d 236, writ den. 443 So.2d 591 and 
592. 

InA—StaUings v, Dick, 210 N.E2d 82, 139 InAApp. 
118. 

lowar-Daniels v. Bloomquist, 138 N,W.2d 868, 258 
Iowa 301, 
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Kan —Kelty v Best Cabs. Inc ,481 P 2d 980, 206 Kan. 
654. 

La.—Orrell v. Southern Farm Bureau Cas. Ins. Co., 
App. 172 So.2d 180, motion den. 174 So.2d 841, 
wnt ref. 175 So.2d 301, 247 La. 1013, annulled 180 
So.2d 710, 248 La. 576—Bagley v. Commercial 
Union Ins. Co. of New York, App., 216 So.2d 
102—^Johnson v. State Farm Fire & Cas. Co, App., 
303 So.2d 779. 

Mich.—Boyd v. McKeever. 185 N.W.2d 344, 384 Mich. 
501. 

Lauer v, Finley, 195 N.W.2d 781, 38 Mich.App. 

81 

Mont.—Sumner v. Amacher, 437 P.2d 630, 150 Mont. 
544 

S.C.—Lollar v Dewitt. 179 S,E.2d 607, 255 S.C. 452 
Tex.—Shoemaker v Whistler’s Estate. 513 SW.2d 10. 
Wash.—Hulse v. Dnver. 524 P.2d 255, 11 Wash App. 
509. 

W.Va.—Blackburn v. Smith, 264 S.E.2d 158, 164 W Va. 
354. 

Wis.—Bishop v. Johnson, 152 N.W.2d 887, 36 Wis.2d 
64. 
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60.5. Mich.—Flager v Associated Truck Lines, Inc., 
216 N,W.2d 922, 52 Mich.App. 280 

S.C —Spradley v Houser, 146 S.E.2d 621, 247 S.C. 208. 
Tex.—Fuller v. Flanagan, Civ.App., 468 S W.2d 171, 
err. ref. no rev. err. 

60.10. Ind —Serna v Kiger, 372 N.E.2d 1232, 175 
Ind.App. 566. 

61. Kan.—Southard v Lira, 512 P.2d 409, 212 Kan. 
763. 

61.10. La —Bagley v. Commercial Union Ins. Co. of 
New York, App., 216 So.2d 102. 

Minn.—Bray v Chicago, R.L & P.R. Co., 232 N.W.2d 
97, 305 Mmn. 31. 

61.15. Ky —Huff v. Rosenberg, 496 S.W 2d 352. 
Mich.—Olsen v. Larson, 182 N.W.2d 50, 26 Mich.App. 

73, applying Illinois statute. 

Wyo.—Palmeno v. Cashen, 627 P.2d 163. 
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62.5. Fla.—Conner v. Southland Corp., App., 240 
So.2d 822. 

63. U.S.—Citizens and Southern Nat. Bank of S.C. v. 
Dickerson, Inc., C.A.S.C.. 370 F.2d 692. 

Fla.—Conner v. Southland Corp., App., 240 So.2d 822. 
La.—Whittington v. Sowela Technical Institute, App. 3 
Cir., 438 So.2d 236, writ den. 443 So.2d 591 and 
592. 

Mich.—Olsen v. Larson, App., 182 N.W.2d 50, 26 
Mich.App. 73, applying Illinois statute. 

Neb.—Scott v. Service Pipe Line Co., 65 N.W.2d 219, 
159 Neb. 36, 

64. Fla.—Conner v. Southland Corp., App., 240 So.2d 
822. 

Driver not agent of passenger . 

Kan.—Southard v. Lira, 512 P.2d 409, 212 Kan. 763. 

65. Neb.—Kremlacek v. Sedlacek, 209 N.W.2d 149, 
190 Neb. 460. 

66.5. Ill.—Robbins v. Campbell, 218 N.E2d 492, 72 
Ill.App.2d 252. 

Mo.—Tener v. Hill, App., 394 S.W.2d 425. 

68. Mutually binding obligation 
Wis.—Bach v. Liberty Mut. Fire Ins. Co., 152 N.W.2d 
911, 36 Wis.2d 72 

Agreement to share profits 

Wis. —Bach v. Liberty Mut. Fire Ins. Co., 152 N.W.2d 
911, 36 Wis.2d 72. ^ 

Contract, agreement, or understanding 

Kan.—Scott v. McGaugh, 506 P.2d 1155, 211 Kan. 323. 
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72. N.Y.—Kleinman v. Frank, 309 N.Y.S.2d 651, 34 
A.D.2d 121, affd. 268 N.E.2d 648, 28 N.Y.2d 603, 
319 N.Y.S.2d 852. 

Negligence of learner not imputed to instructor 

Conn.—Nowak v. Nowak, 309 A.2d 259, 30 Conn.Sup. 
233. 

74. Ga.—Isom v. Schettino, 199 S.E.2d 89, 129 Ga. 
App. 73. 

Ind.—^Thornton v. Pender, 377 N.E.2d 613, 268 Ind. 
540. 

N.Y.—Ullery v. National Car Rental System, Inc., 284 
N.Y.S.2d 576, 28 A.D.2d 1111, motion den. 235 
N.E.2d 916, 21 N.Y.2d 830, 288 N.Y.S.2d 914 
Revd on oth. grds. 243 N.E.2d 148, 23 N.Y.2d 
677, 295 N Y.S.2d 929. 

§ 168(10). Passengers or Guests in 
Private Vehicles in 
General 
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85.10, Tex,—Saper v. Rodgers, Civ.App., 418 S.W.2d 
874, err. ref. no rev. err. 

85.50. Colo.—Rhea v. Green, 476 P.2d 760, 29 Colo. 

App. 19. 51 A.L.R.3d 1222. 

Fla.—Conner v. Southland Corp., App., 240 So.2d 822. 
Ill.—Ryon v. Javior, 387 N.E.2d 936, 26 Ill.Dec. 106, 
69 Ill.App.3d 946. 

Ky.-Edwards v. Key, 437 S.W.2d 510. 

La.—Matthews v. Government Emp. Ins. Co„ App., 
235 So.2d *107. 

N.D.—Mertz v. Weibe. 180 N.W.2d 664. 

Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409. 
85.55. Mich.—Flager v. Associated Truck Lines, 

Inc., 216 N.W.2d 922, 52 Mich.App. 280. 

86 . U.S.—Muhammad v. U.S., C.A.Anz., 366 F.2d 
298, cert. den. 87 S.Ct. 1029, 386 U.S. 959, 18 
L.Ed.2d 108—Lester v. John R. Jurgensen Co., 
C.A.Ohio, 400 F.2d 393—Lentz v. Schafer, C.A. 
Ill., 404 F.2d 516-Faircloth v. Hester, CA.Ga., 
405 F2d 620, cert. den. 89 S.Ct. 994, 393 U.S. 
1118, 22 L.Ed.2d 123—Waldron v. Hardwick. 
C.A.Ill., 406 F.2d 86—Emery v. Northern Pac. R. 
Co., C.A.N.D,, 407 F.2d 109—Arrasmith v. Penn¬ 
sylvania R. Co., C.A.Ohio, 410 F.2d 1311. 
Ala.-Coulter v. Holder, 254 So.2d 420, 287 Ala. 642. 
Ark.—Hass v. Kessell, 432 S.W.2d 842, 245 Ark. 361. 
Cal.—Callahan v. City and County of San Francisco, 57 
Cal.Rptr. 639, 249 C.A.2d 696—Feingold v. Los 
Angeles County, 62 CalR,ptr. 396, 254 C.A.2d 
622—Workman v. City of San Diego, 72 Cal.Rptr. 
509, 267 C.A.2d 36—Allen v. Interinsurance Ex¬ 
change of Auto. Club of Southern California, 80 
Cal.Rptr. 247, 275 C.A.2d 636. 

Colo.—Thibeau v, Wicks, App., 528 P.2d 956. 

Conn.—State v. Alterio, 220 A.2d 451, 154 Conn. 23, 
Fla.—Florida East Coast Ry. Co. v. Keilen, App., 183 
So.2d 547—Rio Seco v. Alfred Meyers Trucking, 
Inc., App., 208 So,2d 265—Ruiz v. Cold Storage & 
Insulation Contractors, Inc., App., 306 So.2d 153. 
Ga.—Williams v. Georgia Power Co., 212 S.E.2d 348, 
233 Ga. 517. 

National Upholstery Co. v. Padgett, 143 S.E.2d 
494, 111 Ga.App. 842—Munday v. Brissette, 148 
S.E.2d 55. 113 Ga.App. 147, revd. 149 S.E.2d 110, 
222 Ga. 162, on remand 149 S.E.2d 829, 113 
Qa.App. 849—Colvin v. Truitt, 176 S.E,2d 502, 
122 Ga.App. 233—Manees v. Scicchitano, 178 
S.E.2d 262, 122 Ga.App. 591—Smith v. Nelson, 
182 S.E.2d 332, 123 Ga.App. 712. 

III.—Summers v. Summers, 239 N.E.2d 795, 40 I11.2d 
338. 

Roth v. Nauman, 234 N.E.2d 346, 90 IllApp.2d 
44—Wilson v. Don LaCost, Inc., 314 N.E.2d 27, 20 
IlLApp.3d 624. 

Ind.—Bcem v. Steel, 224 N.E.2d 61, 140 Ind.App. 512. 
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Iowa—Sayre v. Andrews, 146 N.W,2d 336, 259 Iowa 
930—Glandon v Fiala, 156 N.W.2d 327, 261 Iowa 
750—Stam v. Cannon, 176 N W.2d 794. 

Kan.—Harbaugh v. Darr, 438 P 2d 74, 200 Kan. 610— 
Waits V. St. Louis-San Francisco Ry. Co., 531 P.2d 
22, 216 Kan. 160. 

Ky.—Swatzell v. Com., Dept, of Highways, 441 S W.2d 
138—Smith V. Com., Dept, of Highways, 468 
S.W.2d 790. 

La.—Williams v. Bologna Bros., Inc., App., 194 So.2d 
131—Bagley v. Commercial Union Ins. Co. of New 
York, App., 216 So.2d 102. 

Me.—Bowman v. Dussault, 425 A 2d 1325. 

Md.—Gellerson v. Rasins, 234 A.2d 758, 248 Md 75. 
Mass.—Smerdon v. Fuller, 234 N.E.2d 908, 353 Mass. 
774. 

Mich.—Klenke v. Russell, 157 N.W.2d 428, 9 Mich. 
App. 409. 

Mont.—Kudma v. Comet Corp., 572 P.2d 183, 175 
Mont. 29. 

Neb.—Willey v Pamott, 140 N.W2d 652, 179 Neb. 
828—Callen v. Knopp, 143 N.W.2d 266, 180 Neb. 
421. 

N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

N.Y.—Scott V. State, 240 N.Y.S.2d 279, 19 A.D.2d 574, 
app. after remand 279 N.Y.S.2d 314, 27 A.D.2d 
961 

N.C.—Price V. Seaboard Air Line R. Co., 161 S.E.2d 
590, 274 N.C. 32—Brown v. Atlantic Coast Line 
R. Co., 172 S.E.2d 502, 276 N.C. 398. 

N.D.—Linington v. McLean County, 146 N,W.2d 45— 
Kelmis v. Cardinal Petroleum Co., 156 N.W.2d 
710—Linington v. McLean County, 161 N.W.2d 
487—Dimond v. Kling, 221 N.W.2d 86. 

Ohio—Byrd v. Baltimore & Ohio Rd. Co., 227 N.E.2d 
252, 10 Ohio App.2d 187. 

Or.—Conner v. Mertz, 548 P,2d 975, 274 Or. 657. 
Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409. 
S.D,—Bothem v. Peterson, 155 N.W.2d 308, 83 S.D 
84. 

Tex.—Burnett v. Howard, Civ.App., 466 S.W.2d 16— 
Government Emp. Ins. Co. v. Edelman, Civ.App., 
524 S.W.2d 546, err. ref. no rev. err. 

Utah—Nyman v. Cedar City, 361 P.2d 1114, 12 Utah 
2d 45. 

Va—Hill V. Thomas, 154 S.E.2d 177, 207 Va. 1007. 
Wash.—Kenyan v, Yakima County, 455 P.2d 937, 76 
Wash.2d 271. 

W.Va.—Blackburn v. Smith, 264 S.E.2d 158, 164 W.Va. 
354. 

Police car passenger 

Mont.—Sullivan v. Doe, 495 P.2d 193, 159 Mont. 50. 
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86.5. In Michigan 

(1) U.S.—Serratoni v. Chesapeake & 0. Ry. Co., 
C.A.Mich., 333 F.2d 621, cert, den., 85 S.Ct. 648, 379 
U.S. 960, 13 L.Ed.2d 555, app. after remand 359 F.2d 
857, cert. den. 86 S.O. 1203, 383 U.S. 946, 16 L.Ed.2d 
208. 

(12) Right of control by passenger may be established 
but not presumed. 

Mich.—Boyd v. McKeever, 185 N.W.2d 344, 384 Mich. 
501, disagreeing in part with Farthing v. Hepinstall, 
243 Mich. 380, 382-383, 220 N.W. 708, 709; Em- 
ons V. Shiraef, 359 Mich. 526, 102 N.W.2d 490. 

In at least one jurisdiction, a passen¬ 
ger may recover for the negligent op¬ 
eration of the vehicle, no matter what 
his relation to the driver may be, un¬ 
less it is shown that his own personal 
negligence contributed to his inju- 
ries.®^-^ 

86 . 6 . N.Y.—Kalechman v. Drew Auto Rental, Inc., 
308 N.E.2d 886, 33 N.Y.2d 397, 353 N.Y.S.2d 
414, overruling Gochee v. Wagner, 257 N.Y. 344, 
178 N.E. 553. 
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86.10. U.S.—Stork v. U.S., D.C.Cal., 278 F.Supp. 
869, affd., C.A., 430 F.2d 1104—Harris v. U.S., 
D C Tex., 333 F.Supp 870 

86.15. Cal.—Linzsey v, Delgado, 54 CaI.Rptr. 762, 
246 CA.2d 504. 

Md.—Gellerson v. Rasms, 234 A.2d 758, 248 Md. 75. 

N.D.-Dimond v. Kling, 221 N W.2d 86. 

Rule ill suited 

Mich.—Massey v Scripter, 258 N.W.2d 44, 401 Mich. 
385. 

86 J5. Motor scooter 

(2) Other matters. 

Tenn.—Duvall Transfer and Delivery Service v. Bea¬ 
man, 403 S.W.2d 315, 218 Tenn. 348. 
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89. Ala.—Gardner v. Dorsey, 331 So.2d 634. 

Joint participation in operation 

(2) Other matters. 

Fla.—Florida Rock & Sand Co. v. Cox, App., 344 So.2d 
1296. 

90. U.S.—Lester v John R. Jurgensen Co., C.A.Ohio, 
400 F.2d 393. 

Ala.—Shannon v Hollingsworth, 279 So.2d 428, 291 
Ala. 159 

Iowa—Davidson v. Cooney, 147 N.W.2d 819, 259 Iowa 
1278. 

Neb.—Sandrock v. Taylor, 174 N.W.2d 186, 185 Neb. 
106. 

N.Y.—Shellev v. Carrier Bus Corp, 321 N.Y.S.2d 829, 
36 A.D.2d 862, 

Tenn.—Hawthorne v. Lankes, 430 SW.2d 803, 58 
Tenn.App 397. 

Tex.—Hardy v. Barkley, Civ.App., 430 S.W.2d 555, err. 
ref. no rev. err. 

Theoretical right of control 

La.—Williams v. State Farm Ins. Co., App., 273 So.2d 
680. 
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91. U.S.—Dick V. Carey, C.A.Ind., 408 F.2d 555. 

Fla.—Yokom v. Rodriguez, 41 So.2d 446. 

93. Utah—Hail v. Blackham, 417 P.2d 664, 18 Utah 
2d 164. 

94. Neb.—Sandrock v. Taylor, 174 N,W.2d 186, 185 
Neb. 106. 

96.5. Kan.—Angell v. Hester. 348 P.2d 1050, 186 
Kan. 43. 

Ky.—Brown v, Sohn, 449 S.W.2d 920. 
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2. La.—Case v. Arrow Trucking Co, App., 372 So.2d 
670. 

Knowledge of condition 

(2) Other instances. 

Mo.—Morris v. Israel Bros., Inc., 510 S.W.2d 437. 

4. La. — Robertson v. Handy, App., 354 So.2d 626, 
writ den. Sup., 356 So.2d 434. 

La.—Umbehagen v. Liberty Mut. Ins. Co., App., 348 
So.2d 122, writ den. Sup., 350 So.2d 1209. 

8. La.—Conino v. Landry, App,, 222 So.2d 525, appli¬ 
cation den. 226 So,2d 524, 254 La. 767, and 226 
So.2d 525, 254 La. 770—Drago v. State Farm 
Mut. Auto- Ins. Co., App., 236 So.2d 570, writ ref. 
239 So.2d 360, 256 La. 859. 

Wash.—Meabon v. State, 463 P.2d 789, 1 Wash.App. 
824. 

Shared responsibility and expense does not cre¬ 
ate joint venture 

La.—Jack v. Kansas City Southern Ry. Co., App., 392 
So.2d 499, wnt ref., Sup., 397 So.2d 805. 
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9. Fla.—Yokom v. Rodriguez, 41 So.2d 446. 

10. U.S.—Quave v. Ray, D.C.Miss., 377 F.Supp. 125. 
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12. La,—Husser v. Bogalusa Coca Cola Bottling Co., 
App., 215 So.2d 921. 

13. Joy riding 

(2) Negligence imputed. 

La.—Attaway v Schluntz, App., 208 So.2d 332, wnt 
ref 210 So.2d 506, 252 La. 263. 

Absent common pecuniary interest 

Mont.—Kaplan v. Hauf, 492 P.2d 213, 158 Mont. 359, 

14. Payment of passenger’s share of expense 

Kan'.—Southard v. Lira, 512 P.2d 409, 212 Kan. 763. 

page 241 

15. U.S,—Jones v. Petroleum Carrier Corp. of Flor¬ 
ida, C.A.Ga., 483 F.2d 1369. 

Ill.—Enlow v. Illinois Cent. R. Co., 243 N.E.2d 847, 
103 Ill.App.2d 269. 

§ 168(11). Husband and Wife 

18.50. U.S.—Mertens v. Agway, Inc., D.C.N.Y., 278 
F.Supp. 95. 

Ga.—Steedley v. Snowden, 225 S.E.2d 703, 138 Ga. 
App. 155. 

Ky.—State Farm Mut. Auto. Ins. Co. v. Marcum, 420 
S.W.2d 113. 

Mont.—Sumner v. Amacher, 437 P.2d 630, 150 Mont. 
544. 

N.H.—Glidden v. Butler, 288 A.2d 695, 112 N.H. 68. 
N.M.—Pavlos V. Albuquerque Nat. Bank, App., 487 
^ P.2d 187, 82 N.M. 759, 56 A.L.R.3d 558. 

S.D.—Dehnert v. Garrett Feed Co., 169 N,W.2d 719, 
84 S.D. 233. 

Tex.—Franco v. Graham, Civ.App., 470 S.W.2d 429, 
reformed, Sup., 488 S.W.2d 390. 

It has been held that the joint owner¬ 
ship of. a vehicle is not a sufficient 
basis for imputing negligence of a driv¬ 
er-spouse to a passenger-spouse.“ 

18.60. Mo.—Stover v. Patrick, 459 S.W.2d 393, over¬ 
ruling to extent of conflict Hamilton v. Slover, 
Mo., 440 S.W.2d 947; Roddy v. Francis, Mo. 
App., 349 S.W.2d 488; Perrin v. Wells, Mo.App., 
22 S.W.2d 863. 

19. U.S.—Lewis v. Dixie-Portland Flour Mills, Inc,, 
C.A.Tenn., 356 F.2d 54—Chatterton v. Green, 
C A.Idaho, 375 F.2d 258—Woodard v. St, Louis- 
San Francisco Ry, Co., C.A.Miss., 418 F.2d 1305. 
Cal,—Hooper v. Romero, 68 CaI.Rptr. 749, 262 C.A.2d 
574. 

Colo.—Santilli v. Pueblo, 511 P.2d 928. 32 Colo.App. 

312, afTd,, 52 P.2d 170, 184 Colo. 432. 

Fla.—Raydd, Limited v. Medcalfc, App., 162 So.2d' 
910, decision quashed, Sup., 178 So,2d 569, conf. to 
179 So.2d 124—Love v. Adams, App., 194 So.2d 
55—Gilmore v. Morrison, App., 314 So.2d 5. 

Ill. —Wonaitis v. Kustak, 309 N.E.2d 300, 18 Ill.App.3d 
17. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 170 
N.W.2d 632. 

Mich.—Blazo v. Neveau, 170 N.W.2d 62, 382 Mich. 
415. 

Mo.—Stover v. Patrick, 459 S.W.2d 393. 

Neb.—Borland v. Gillespie, 292 N.W.2d 26, 206 Neb. 
191. 

N.D.—Mertz v. Weibe, 180 N,W.2d 664. 

Or,—Dickson v, HoUinger, 476 P.2d 557, 257 Or. 89, 
app. after remand 496 P.2d 912, 262 Or. 113. 
S.D.—Miller v. Baken Park, Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds., 178 N.W,2d 560, 85 
S.D. 133. 

Tex.—Franco v. Graham, Civ.App., 470 S.W.2d 429, 
reformed, Sup., 488 S.W.2d 39(^—Smith v. Smith, 
Civ.App., 473 S.W.2d 299, err. ref. no rev. err., 
Sup., 478 S.W.2d 81. 

Family purpose doctrine held inapplicable 

Nev. — White v. Yup, 458 P,2d 617, 85 Nev. 527. 
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§168(11) NEGLIGENCE 
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Recovery for loss of consortiuin not reduced 

U.S.—Herold v. Burlington Northern, Inc., C.A.8 
(N.D.). 761 F2d 1241, cert. den. 106 S.Ct, 208, 88 
L.Ed.2d 177. 

Action for wrongful death of unborn child al¬ 
lowed 

Ncv.—White v. Yup, 458 P.2d 617, 85 Nev. 527. 
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21. S.D.—Dehnert v. Garrett Feed Co.. 169 N.W.2d 
719, 84 S.D. 233. 

Ind.—Hake v. Moorehead, 222 N.E.2d 617, 140 Ind. 
App. 127. 

N.D.—Jasper v. Freitag, 145 N.W.2d 879. 

22. U.S.—Winter v. Eon Production, Ltd., D.C.La., 
433 F.Supp. 742. 

Miss.—General Motors Acceptance Corp. v. Layton, 
353 So.2d 749. 

Joint ownership 

Fla.—Hammack v. Veillette, App., 233 So.2d 836. 

Mo.—Stover v. Patnek, 459 S.W.2d 393. 

Wyo.—Mooneyham v. Kays, 405 P.2d 267. 

Joint venture 

Tex,—Wilkinson v. Stevison, Civ.App., 500 S.W.2d 549, 
affd.. Sup., 514 S.W.2d 895. 

233. Husband and wife as tenants in common 

Cal.—Hooper v. Romero, 68 CaI.Rptr. 749, 262 C.A.2d 
574. 
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2d. Okl.—Maples v. Bryce, 434 P.2d 214. 

Tex.—Wilkinson v. Stevison, Civ.App.. 500 S.W.2d 549, 
affd., Sup., 514 S.W.2d 895. 

29. Family car doctrine 

Conn.—Markosky v. Morris, 286 AJld 624, 29 Conn, 
^p. 326. 
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32. La.—Maturin v. Dronet, App., 288 So.2d 690— 
Stewart v. Lewis, App., 292 ^.2d 303. 

N.Y,—Munn v. Morris, 345 N.Y.S.2d 20, 42 A.D.2d 
545, 

Bar to recovery for wife’s personal usuries 

Neb.—Forman v, Anderson, 163 N.W.2d 894, 183 Neb, 
715. 

33. N.Y.—Lindner v. State, 290 N.Y.S.2d 698, 30 
A.D.2d 615, affd. 262 N.E.2d 221. 27 N.Y.2d 703, 
314 N.Y.S.2d 16. 

34. La.—Bettis v. Paulsen-Webber Cordage Corp., 
App., 217 So.2d 662—Walker v. Milton, App., 253 
Sa2d 566, affd. 268 So.2d 654, 263 La. 555. 

36. Iowa—Stam v. Cannon, 176 N.W.2d 794. 

363. N.Y.—Koroluck v. Giordano's Service Center, 

Inc., 312 N.Y.S.2d 804, 34 A.D.2d 1013. 

36,15. N.Y.—Thompson v. Kane, 295 N.Y.S.2d 515, 

58 Misc.2d 364. 
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36.20. N.C.—CJ3. tited in Price v. Seaboard Air 
Line R. Co., 161 S.E.2d 590, 597, 274 N.C 32. 

Family purpose automobile 

Conn.—Ustjanauskas v. Guiliano, 225 A.2d 202, 26 
Conn3up. 387. 

FamOy purpose doctrine held inapplicable 

Colo.—Piotfeer Const. Co. v. Bergeron, 462 P.2d 589, 
170 Colo. 474. 

§ 168(12). -Joint Enterprise 

3630. Mo,—CJ3. cited in Bauser v. DeNoblc, 412 
S.W.2d 409, 412. 

Tex.—Wilkinson v, Stevison, 514 S.W.2d 895. 

37. Colo.—Thibeau v. Wicks, App., 528 P.2d 956. 
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30. Driving to place of employment 

(2) Other statements. 


Iowa—Stam v. Cannon, 176 N.W.2d 794, 

38.5. Or.—Adams v. Treat, 472 P.2d 270, 256 Or. 
239. 

41. Colo—C.J.S. cited in Thibeau v. Wicks, App., 
528 P 2d 956, 958. 

43. Or.—Adams v. Treat, 472 P.2d 270, 256 Or. 239, 
overruling in so far as inconsistent Robison v. 
Oregon-Wash. R. & N. Co, 176 P. 594, 90 Or. 
490. 

47.5. U.S.—Woodard v. St. Louis-San Francisco Ry. 
Co., CA.Miss., 418 F.2d 1305. 

§ 168(13). -Community or Sepa¬ 

rate Property 
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51. U.S.—Muhammad v. U.S., C.A.Ariz., 366 F,2d 
298, cert. den. 87 S.Ct. 1029, 386 US. 959, 18 
L.Ed.2d 108—Gonzales v Missouri Pac. R. Co., 
C.A.Tex.. 511 F.2d 629. 

Huddleston v. Angeles Co-op. Creamery, D.C. 
Wash., 315 F.Supp. 307. 

La.—Bettis v Paulsen-Webber Cordage Corp., App., 
217 So.2d 662—Traders &. General Ins. Co. v. 
Robison, App,, 289 So.2d 178. 

N.D.—Mertz v Weibe, 180 N.W2d 664. 

Tex.—Lawrence v. Hardy, Civ.App., 583 S.W.2d 795, 
err. ref. no rev. err. 

Ii^ury to jointly-owned automobile 

Neb.—Forman v. Anderson, 163 N.W.2d 894, 183 Neb. 
715. 
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51,15. Husband not present 
La.—Godwin v. Government Emp. Ins. Co., App., 394 
So.2d 751. 
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55.10. Tex.—Graham v. Franco, 488 S.W.2d 390. 

§ 168(14). Parent and Child 

57. U.S.—Serratoni v. Chesapeake & O. Ry. Co., 
C.A.Mich., 333 F.2d 621, cert, den., 85 S.Ct. 648, 
379 U.S, 960, 13 L.Ed.2d 555, app. after remand 
359 F.2d 857, cert. den. 86 S.Ct. 1203, 383 U.S. 
936, 16 L.Ed2d 208. 

Brinks V, Chesapeake & O, Ry. Co., D.C.Mich., 
295 F.Supp. 1318. 

Ariz.—Zelman v. Stauder, 466 P.2d 7,66, 11 Ariz.App. 

547, reh. den. 468 P.2d 943, 12 Ariz.App. 178, 
Ark.—Willingham v. Southern Rendering Co., 394 
S.W.2d 726, 23'9 Ark. 858. 

Ga.—Fallaw v. Hobbs, 147 S.E.2d 517, 113 Ga.App. 
181. ' 

Kan.—Staudinger v. Sooner Pipe & Supply (2orp., 490 
P.2d 619, 208 Kan. 100. 

U.—Perry v. Herrin, App., 215 So.2d 167, affd. 228 
So.2d 649, 254 La, 933—Stewart v. Lewis, App,, 
292 So.2d 303—Ross v. Otwell, App., 315 So.2d 
333. 

Mo.—Will V. Gilliam, 439 S,W.2d 498. 

N.Y.—Klein v. Eichen, 310 N.Y.S.2d 611, 63 Misc.2d 
590. 

Tex-—Head v. Coleman, Civ.App., 470 S.W.2d 380, err. 
ref. no rev. err. 
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64. III.—Wanner v. Keenan, 317 N.E.2d 114, 22 Ill. 
App.3d 930. 

La.—Coleman v. Argonaut Ins. Os., App., 187 So.2d 
495, application den. 190 So.2d 233, 249 La. 714— 
Deshotel v. Southern Farm Bureau Cas. Ins. Co., 
App., 224 So.2d 191. 

Md.—Johnson v. Dortch, 342 A.2d 326, 27 Md.App. 
605. 

65. La.—Bamum v. Crayton, App., 186 So.2d 452— 
LaHitte v. Acme Refrigeration Supplies, Inc., 
App., 192 So.2d 172, writ ref. 194 So.2d 98, 250 
La. 99, cert. den. 88 S.Ct 44, 389 U.S. 821, 19 
L.Ed,2d 73, reh. den. 88 S.Ct. 583, 389 U.S. 1025, 

19 L.Ed.2d 674. 


66. Ill.—Andes V. Lauer, 399 N.E.2d 990, 35 IIl.Dec. 
701, 80 Ill.App.3d 411. 

Md.—Slutter v. Homer, 223 A.2d 141, 244 Md. 131. 
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68. Ark.—Garrison v, Funderburk, 561 S.W.2d 73, 
262 Ark. 711. 

Former spouse not signing application 

Fla.—Ruiz V. Ruiz, App. 3 Dist., 427 So.2d 298. 

68.5. Iowa—Houlahan v. Brockmeier, 141 N.W.2d 
545, op. supp. 141 N.W.2d 924, 258 Iowa 1197. 

69. Ill-Hession v. Liberty Asphalt Products, Inc., 
235 N.E.2d 17, 93 Ill.App.2d 65. 

Kan.—Smithson v. Dunham, 441 P.2d 823, 201 Kan. 
455. 

La.—Fontenot v. Pan Am. Fire & Cas. Co., App., 209 
So.2d 105, writ ref. 211 So.2d 328, 252 U. 460— 
Perkins v. Fisher, App., 218 So.2d 638. 

Statute held not to apply 

La.—Deshotel v. Travelers Indemnity Company, App., 
231 So.2d 448, affd. 243 So.2d 259, 257 La. 567— 
Bennett v. Employers Liability Assur. Corp., App., 
238 So.2d 206, affd. 243 So.2d 262, 257 U 575. 

§ 168(15). Custodian and Child 
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73. Mo.-Commerford v. Krcitler, 462 S.W.2d 726. 

S.D.-DeBerg v. Kriens, 149 N.W.2d 410, 82 S.D. 502. 

Tex.—Fuller v. Flanagan, Civ.App., 468 S.W.2d 171, 
err. ref. no rev. err. 

§ 168(16). Master and Servant 

76. Ala.—Towry v. Moore, 206 So.2d 889, 281 Ala. 
644. 

S.D.—Wilson V. Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 
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77.5. U.S.—Muhammad v. U.S., C.A.Ariz., 366 F.2d 
298, cert. den. 87 S.Ct. 1029, 386 U.S. 959, 18 
L.Ed.2d 108. 

La.—Leson Chevrolet Co. v. Phoenix Ins. Co. of Hart¬ 
ford, App., 195 So.2d 444—Leonard v. Red Ball 
Motor Freight, Inc., App., 301 So.2d 752, writ ref.. 
Sup., 304 So,2d 671. 

Mont.—Sztaba v. Great Northern Ry Co., 411 P.2d 
379, 147 Mont. 185. 

Pa.—Turley v. Kotter, 398 A,2d 699, 263 Pa.Super. 523. 

Tenn.—Cole v. Woods, 548 S.W.2d 640. 

80, Okl.—C.J,S. cited in Reeves v. Hannon, 475 P.2d 
400, 403. 

82, N.Y.—Smalley v. Associated Transport, Inc., 383 
N.Y.S.2d 108, 52 A.D.2d 979. 

§ 168(17). Co-Employees or Fellow 
Servants 

page 256 

83.55. N.C.—Young v. Baltimore & O.R. Co., 146 
S.E.2d 441, 266 N.C. 458. 

84. U.S.—Lester v, John R. Jurgensen Co., C.A.Ohio, 
400 F.2d 393. 

Ill—Andes v. Lauer, 399 N.E.2d 990, 35 IIl.Dec. 701, 
80 in.App.3d 411. 
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87.5. La.—Laird v. State Farm Ins. Co., App., 290 
So.2d 343, writ den.. Sup., 293 So.2d 184. 

§ 169. In General 

page 258 

92.50. Wash.—Bich v. General Elec. Co., 614 P.2d 
1323, 27 Wash.App. 25, 10 A.L.R.4th 842. 

Applicability to rescue cases 

Mich.—Sweetman v. State Highway Dept., 357 N.W.2d 
783, 137 Mich.App. 14. 



65A CJS 29 


Comparison of negligence of plaintiff and de¬ 
fendant only 

Ga.—Willis v. Hill, 159 S.E.2d 145, 116 Ga.App. 848,' 
revd. on oth. grds. 161 S.E.2d 281, 224 Ga. 263, 
conf. to 162 S.E.2d 299, 117 Ga.App. 855. 
Liability based on proportionate fault 

Kan.—Miles v. West, 580 P.2d 876, 224 Kan. 284. 

Lynn v. Taylor, 642 P.2d 131, 7 Kan.App.2d 
369. 

Causal connection 

Wash.—Boeke v. International Paint Co. (California), 
Inc.. 620 P.2d 103, 27 Wash.App. 611. 

92.55, U.S.—Lowe v. Taylor Steel Products Co., C.A. 
Iowa. 373 F.2d 65, cert. den. 88 S.Ct. 85, 389 U.S. 
858, 19 L.Ed.2d 122—C.J.S. cited in Protection 
Maritime Ins. Co., Etc. v. United States, C.A.Ky, 
496 F.2d 4, 5. 

Alaska—State v. Guinn, 555 P.2d 530. 

Ark.—St. Louis Southwestern Ry. Co. v. Pennington, 
553 S.W.2d 436, 261 Ark. 650. 

Cal-Romo v. Southern Pac. Transp. Co., 139 Cal. 
Rptr. 787, 71 C.A.3d 909. 

Colo.—Dunham v. Kampman, 547 P.2d 263, 37 Colo. 
App. 233, affd., 560 P.2d 91, 192 Colo. 448. 

Fla.—Mosca v, Middleton, App., 342 So.2d 986. 

N.Y.—Bottalico v. State, 448 N.Y.S.2d 783, 87 A.D.2d 
807, affd. 451 N.E.2d 454, 59 N.Y.2d 302, 464 
N.Y.S.2d 707. 

S.D.—Robinson v. Mudlin, 273 N.W.2d 753. 

Tex.—Southern Pac. Transp. Co. v. Allen, Civ.App., 
525 S.W.2d 300. 

No recovery 

Idaho—Seppi v. Betty, 579 P.2d 683, 99 Idaho 186. 

92.60. U.S.—Provancial v. U.S., C.A.S.D.. 463 F.2d 
760—CJ,S. cited in Protection Maritime Ins. Co., 
Etc. V. United States, C.A.Ky., 496 F.2d 4, 5— 
Coleman v. Western Elec. Co., Inc., C.A.Mich., 
671 F.2d 980. 

Fla.—Hoffman v. Jones, 280 So.2d 431, 78 A.L.R.3d 
321. 

Idaho—Rehwalt v. American Falls Reservoir Dist. No. 
2, 550 P.2d 137, 97 Idaho 634. 

Wis.—Cornwell v. Rohrer, 156 N.W.2d 373, 38 Wis.2d 
252. 

Third party negligent 

Tex.—Board of Trustees, Tarrant County Jr. College v 
National Indem. Co., Civ.App., 484 S,W*2d 399, 
err. ref. no rev. ^fr. 

Not applicable to intentional torts 

Mich.—Mclendrcs v. Soales, 306 N.W.2d 399, 105 
Mich.App. 73. 
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93. U.S.—Mattschei v. U.S., C.A.Cal., 600 F.2d 205. 

Alaska—Kaatz v. State, 540 P.2d 1037, app. after re¬ 
mand, 572 P.2d 775. 

Ark.—Helton v. Missouri Pac. R. Co., 538 S.W.2d 569, 
260 Ark. 342. 

Fla.—Hoffman v. Jones, 280 So.2d 431, 78 A.LR.3d 
321. 

La.—New Orleans & N.E.R. Co. v. T. L. James & Co., 
App., 205 So.2d 48, applying Mississippi law. 

Miss.—Mitchell v. Craft, 211 So.2d 509. 

Neb.—Mendoza v. Aguilera, 165 N.W.2d 360, 184 Neb. 

94. 

N.J.—Jannuzzelli v. Wilkins, 385 A.2d 322, 158 N.J.Su- 
per. 36. ' 

Pa.—Cebulskie v. Lehigh Valley R. Co., 272 A.2d 171, 
441 Pa. 230. 

Wis.—Blanchard v. Terpstra, 155 N.W.2d 156, 37 
Wis.2d 292. 

Wyo.—Distad v. Cubin, 633 P.2d 167. 

94, U.S.—Vulcan Materials Co., C.A.Va., 362 F.2d 
731. 

Fla.—Hoffman v, Jones, 280 So.2d 431, 78 A.L.R.3d 
321. 

Kan.—Sandifer Motors, Inc. v. City of Roeland Park, 
628 P.2d 239, 6 Kan.App.2d 308. 

Neb.—Hyde v. Cleveland, 279 N.W.2d 105, 203 Neb. 
420. 


Or.-Baccelleri v. Hyster Co., 597 P Id 351, 287 Or. 3. 
Wash.—Amend v. Bell, 570 P.2d 138, 89 Wash.2d 124, 
95 A.L.R.3d 225. 

Involves reduction of damages 

(1) Cal.—Transit Cas. Co. v. Spink Corp., 156 Cal. 
Rptr. 360, 94 CA.3d 124. 

(2) U.S.—Sorrentino v. U.S., D.C.N.Y., 344 F.Supp. 
1308. 

(3) Proportional recovery. 

Fla.—Hoffman v. Jones, 280 So.2d 431, 78 A.L.R.3d 
321. 

Or.—Storey v. Madsen, 554 P.2d 500, 276 Or. 181. 

(4) Other matters. 

N.J.—Portee v. Jaffee, 417 A.2d 521, 84 NJ. 88. 

Tex.—General Motors Corp. v. Hopkins, 548 S.W.2d 
344. 

Active-passive negligence 

Ill.—Stanfield v. Medalist Industries, Inc., 309 N.E.2d 
104, 17 Ill.App.3d 996, app. after remand 340 
N.E.2d 276, 34 Ill.App.3d 635 

All degrees of fault compared 
Kan.—Mills by Mills v. Smith, 673 P.2d 117, 9 Kan. 
App.2d 80. 

95, Minn.—Scott v. Independent School Dist. 709, 
Duluth. 256 N.W.2d 485. 

One who is not in a position to appre¬ 
ciate or apprehend the danger to which 
he is exposed can hardly be deemed 
guilty of comparative negligence.’^-^ 

95.5. Fla.4-Metropolitan Dade County v. Dillon, 
App, 305 So.2d 36. 

96. Sentiment favoring doctrine 

La.—Geisler v. Louisiana Power & Light Co., App., 346 
So.2d 339, application den.. Sup., 349 So.2d 879. 
9g. U.S—Eastern Gas and Fuel Associates v Mid- 
west-Raleigh, Inc., D.C.W.Va., 253 F.Supp. 954, 
revd. on oth. grds., C.A., 374 F.2d 451, cert. den. 
88 S.Ct. 333, 389 U.S. 951, 19 L.Ed.2d 360—Pow¬ 
ell v. U.S. Steel Corp., D.C.W.Va., 305 F.Supp. 
645. 

Del.—C.J.S. cited in McGraw v, Corrin, 303 A.2d 641, 
644, 

D.C.—Pulvari v. Greyhound Corp., D.C., 287 F.Supp. 
104. 

Ill.—Maki V. Frelk, 239 N.E.2d 445, 40 I11.2d 193, 32 
A.L.R.3d 452. 

Carter v. Winter, 200 N.E.2d 528, 50 Ill.App-Zd 
467, affd. 204 N,E.2d 755, 32 I11.2d 275, cert. den. 
86 S.Ct. 56, 382 U.S. 825, 15 L.Ed.2d 70—Suvada 
v. White Motor Co„ 201 N.E.2d 313, 51 lll.App.2d 
318, affd. 210 N.E.2d 182, 32 I11.2d 612. 

Ind.—Birdsong v. ITT Continental Baking Co., 312 
N.E.2d 104, 160 Ind.App. 411. 

Ky.—Williams v, Chilton, 427 S.W.2d 586. 

Mich.—Papajesk v. C & O R. Co„ 166 N.W.2d 46, 14 
Mich.App. 550. 

Mo.—Chandler v. Mattox, App,, 544 S.W.2d 85. 
Mont.—Sztaba v. Great Northern Ry. Co., 411 P.2d 
379, 147 Mont. 185. 

N.M.—Syroid v. Albuquerque Gravel Products Co., 522 
P.2d 570, 86 N.M. 235. 

Okl.—Rader v. Fleming, 429 P.2d 750. 

Tenn.— Walters v. Glidwell, App., 572 S.W.2d 657— 
McElroy v Boise Cascade Corp., App., 632 S.W.2d 
127. . 

Actions for iiyuries from operation of motor 
vehicles 

Ill.—Nelson v. McMahon, 106 N.E.2d 763, 347 111. App. 
315. 

Kan.—Brown vl Keill, 580 P.2d 867, 224 Kan. 195. 
Minn.—Reese v. Henke, 152 N.W.2d 63, 277 Minn 
151. 

Wis.—Bishop v. Johnson, 152 N.W.2d 887, 36 Wis.2d 
64. 

Consideration by jury 

(2) Other matters. 

Pa—Shifflet v, Fomataro, 23 Law.L.J. 1. 
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Failure to except to comparative negligence in¬ 
struction 

U.S.—Hughry v. Illinois Cent. Gulf R. Co., C.A. Miss., 
489 F.2d 1037. 

Doctrine applicable 

Cal.—Gonzalez v. Garcia, 142 Cal.Rptr. 503, 75 C.A.3d 
874. 

Fla.—^Thornton v. Elliott, 288 So.2d 254. 

Mich.—Smith v. O’Harrow Const. Co., 290 N.W.2d 
141, 95 Mich.App. 341. 

Court made doctrine 

U.S.—Soeldner v. White Metal Rolling and Stamping 
Corp., D.C.Wis., 473 F.Supp. 753 

Where the doctrine of contributory 
negligence is superseded, as discussed 
supra § 116, and is no longer applica¬ 
ble as an absolute bar or a complete 
defense, as discussed supra § 130, the 
doctrine of comparative negligence be¬ 
comes the law to be applied.^®’^ 

98.5. Fla.—^Jones v. Hoffman, App., 272 So.2d 529, 
cert. ques. ans., Sup., 280 So.id 431—Whorley v. 
Brewer, App., 315 So.2d 511. 

Iowa—Goetzman v. Wichem, 327 N.W.2d 742. 

Mich.—Placek v. City of Sterling Heights, 275 N.W.2d 
511. 405 Mich. 638. 

N.Y.—Knieriemen v. Bache Halsey Stuart Shields Inc., 
427 N.Y.S.2d 10. 74 A.D.2d 290, app. dism. 410 
N.E.2d 745, 50 N.Y.2d 1021, 431 N.Y.S.2d 812, 
app. dism. 416 N.C2d 1055, 51 N.Y.2d 970, 435 
N.Y.S.2d 720. 

Tex.—Abalos v. Oil Development Co. of Texan, 544 
S.W.2d 627. 

W.Va.—Bradley v, Appalachian Power Co., 256 S.E.2d 
879, 163 W Va. 332, overruling Kidd v. Norfolk & 
Western Railway, 156 W.Va. 296, 192 S.E.2d 890 
and all other prior inconsistent decisions. 

Remains for Court of Appeals to determine 
what type of comparative negligence to be 
applied 

N.Y.—Dixon v. Knickerbocker Drivurself, Inc., 341 
N.Y.S.2d 150, 72 Misc.2d 1025. 

Degree of culpability determined with damages 
apportioned accordingly 

Fla.—Acevedo v. Acosta, App., 296 So.2d 526. 

N.Y.—Aetna Cas. & Sur. Co. v. Delosh, 341 N.Y.S.2d 
465, 73 Misc.2d 275. 

Mitigation of damages not applied 

U.S.—Langford v- Chrysler Motors Corp., D.C.N.Y., 
373 F.Supp. 1251, affd., C.A., 513 F.2d 1121. 

Improper to reduce amount for third party’s 
negligence 

Fla.—Echeverria v. Barezak, App., 308 So.2d 633, 

Not applicable between defendant and non-party 
tort-feasor 

Fla.—Travelers Ins. Co. v. Ballinger, App., 312 So.2d 
249. 

Interest of justice 

Cal.—LI V. Yellow Cab Co. of California, 119 Cal.Rptr. 
858, 532 P.2d 1226, 13 C.3d 804, 78 A.L.R.3d 393. 

Guidelines 

Cal.—LI V. Yellow Cab Co. of California, 119 Cal.Rptr. 
858, 532 P.2d 1226, 13 C.3d 804, 78 A.L.R.3d 393. 

Applicable date of court announced rule 
Mich.—Beals v. Walker, 331 N.W.2d 700, 416 Mich. 
469. 

Tulkku V. Mackworth Rees, Division of Avis 
Industnes, Inc., 301 N.W.2d 46, 101 Mich.App. 
709. 

Abrogation of contributory negligence must be 
addressed by legislature 

Md.—Harrison v. Montgomery County Bd. of-Educ., 
456 A.2d 894, 295 Md. 442. 
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Negligent failure to provide adequate safety de¬ 
vice in workplace 

U.S,—Post V. Textron, Inc,, D.CMich., 554 ESupp, 
419. 

Comparative negligence not invoked where con- 
tribntory negligence not issue 
La.—Frain as Tutrix of Season v. State Farm Ins. Co., 
App. 2 Cir., 421 So.2d 1169—^Drum v. U.S. Fideli¬ 
ty & Guar. Co., App. 4 Cir., 454 So.2d 267, affd. 
476 So.2d 800. 

Under this rule the damages award¬ 
ed shall be diminished in proportion to 
the amount of negligence attributable 
to the plaintiff.^® 

98.10. CaI.-»LI V. Yellow Cab Co. of California, 119 
CaI.Rptr. 858, 532 P.2d 1226, 13 C3d 804, 78 
A.L.R.3d 393. 

Fla.—Cincinnati Ins. Co. v. Schneider, App., 349 So.2d 
728. 

Statutes providing that damages shall be diminished in 
proportion to the amount of negligence see infra 
§ 172. 

Parent’s derivative action 

Fla,—Caranna v. Fades, App. 2 Dist., 466 So.2d 259. 

The adoption of a system of compa¬ 
rative negligence entails the merger of 
the defense of assumption of risk into 
the general scheme of the assessment 
of liability in proper proportion to fault 
in those particular cases in which the 
form of assumption of risk involved is 
no more than a variant of contributory 
negligence.’®'It has also been stated 
that the doctrines of “last clear 
chance” and “assumption of risk” are 
to be subsumed under the general pro¬ 
cess of assessing liability in proportion 
to negligence.’®-^® 

98,15. U.S.—McPherson v. Sunset Speedway, Inc., 
C.A.Neb., 594 F.2d 711. 

Cal—LI V. Yellow Cab Co. of California, 119 CaI.Rptr. 
858, 532 P.2d 1226, 13 C.3d 804, 78 A.L.R.3d 
393—Lipson v. Superior Court of Orange County, 
182 CaI.Rptr. 629, 644 P.2d 822, 31 C.3d 362. 
Fla.—Manassa v. New Hampshire Ins. Co., App., 332 
Sa.2d 34—^Tommie v. LaChance, App. 4 Dist., 412 
So.2d 439. 

Mont—^Kopischke v. First Continental Corp., 610 P.2d 
668, 187 Mont 471. 

Or.—Baccelleri v. Hyster Co., 597 P.2d 351, 287 Or. 3. 
Tex.—Scott V, Webb, Civ.App., 583 S.W.2d 846, err. 
dism., app. after remand, App. 5 Dist., 641 S.W.2d 
331, error refused n.r.e. 

Utah—^Meese v. Brigham Young University, 639 P.2d 
720. 

Wash.—Cunningham v. Western Liquid Propane Gas 
Service, Inc., 693 P.2d 123, 39 Wash.App. 185. 

Pha^ of contributory negligence 

Fla.—^Rea v. Leadership Housing, Inc., App., 312 So.2d 
818, approved. Sup,, 348 So.2d 287, on remand, 
350 So.2d 25. 

Patent danger doctrine 

Fla.—Blaw-Knox Food & Chemical Equipment Corp. 

V. Holmes, App., 348 So,2d 604. 

518J20. U.l^.—Ruhs V. Pacific Power & Light C.A. 
Wyo., 671 F.2d 1268. 

Cal.—LI V. Yellow Cab Co. of California, 119 CaI.Rptr. 

858. 532 P.2d 1226, 13 C3d 804, 78 A.L.R.3d 393. 
Fla.—Harley-Davidson Motor Co., Inc. v. Carpenter, 
App., 350 So.2d 360. 

Vt.—Sunday v. Stratton Corp., 390 A,2d 398, 136 Vt 
293. 

Wyo.—Danculovicb v. Brown, 593 P.2d 187. 
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99. Cal.—Zavala v. Regents of University of Califor¬ 
nia, 178 CaLRptr. 185, 125 C.A.3d 646. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E,2d 
836, 26 Ohio Misc. 169. 

Wis.—DeGroffv. Schmude. 238 N.W.2d 730, 71 Wis.2d 
554. 

99.5. U.S.—Selcamerica, Inc. v. S.S. Barberbrook, 
D.C.N.Y., 390 ESupp. 462. 

Ea.—Booth S.S. Co., Ltd. v. Calzada, 382 So.2d 425, 

99.15. U S.—Armstrong v. Chambers and Kennedy, 
D.C.Tex., 340 F.Supp. 1220. Affd. in part, revd. 
in part on oth. grds., C.A., 499 E2d 263, reh. den. 
512 E2d 1061, cert. dism. 96 S.Ct. 163, 423 U.S. 
886, 46 L.Ed.2d 118. 

La.—Pellegrin v. Fidelity & Cas. Co. of New York, 
App., 193 So.2d 392. 

Wash.—Zukowsky v. Brown, 488 P.2d 269, 79 Wash.2d 
586. 

Entitled to pecuniary dam^es only 

U.S.—Kaiser v. Traveler’s Ins. Co., D.C.La., 359 
ESupp. 90. affd., C.A., 487 F.2d 1300, reh. gr. 496 
E2d 531. 

§ 170. Statutory Provisions 
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1. U.S.—Barron v. U.S., D.C.Hawaii, 473 F.Supp. 
1077, affd. in part, revd. in part on oth. grds., 
C.A., 654 F.2d 644. 

Alaska—Maxwell v. Olsen, 468 P.2d 48. 

Colo.—Darnell Photographs, Inc. v. Great Am. Ins. 
Co., 519 P.2d 1225, 33 Colo.App. 256. 

Kan.—Arredondo v. Duckwall Stores, Inc., 610 P.2d 
1107, 227 Kan. 842. 

Me.—Jackson v, Frederick’s Motor Inn, 418 A.2d 168. 

Minn.—Jack Frost, Inc. v. Engineered Bldg. Compo¬ 
nents Co., Inc., 304 N.W.2d 346. 

N.D.—Dehn v. Otter Tail Power Co., 251 N.W.2d 404. 

Okl.—Lilly V. Scott, App., 598 P.2d 279. 

Tex.—Deal v. Madison, Civ.App., 576 S.W.2d 409, cit,„ 
ref no rev. err. 

Utah—Moore v. Burton Lumber & Hardware Co., 631 
P.2d 865. 

Wash.—Prybysz v. City of Spokane, 601 P.2d *1297, 24 
Wash.App. 452. 

Death on the High Seas Act 

U.S.—Krause v. Sud-Aviation, Societe Nationale de 
Constructions Aeronautiques, D.C.N.Y., 301 

F.Supp. 513, affd., C.A., 413 E2d 428. 

Israel law 

U.S.—Amdur v. Zim Israel Nav. Co., D.C.N.Y., 310 
ESupp. 1033. 

Implied assumption of risk apportioned 

Minn.—Springrosc v. Willmore. 192 N.W.2d 826,'292 
Minn. 23. 

Statute not retroactive 

U.S.—Garr v. Union Carbide Corp., C.A.Pa., 589 f2d 
147. 

Mont.—Stenberg v. Neel. 613 P.2d 1007, 188 Mont. 
333. 

N.Y.—Binder v. Supermarkets General Corp., 370 N.Y. 
S.2d 184, 49 A.D.2d 562. 

Construing statute 

U.S.—Stueve v, American Honda Motors Co., Inc., 
D.C.Kan., 457 F.Supp, 74a-Baird v. Phillips Pe¬ 
troleum Co., D.C.Kan., 535 ESupp. 1371. 

Hawaii—Wong v. Hawaiian Scenic Tours, Ltd., 642 
P.2d 930, 64 Haw. 401. 

Kan.—Brown v. Kcill, 580 P.2d 867, 224 Kan. 195. 

Mass,—Graci v. Damon, 383 N.E2d 842, 376 Mass. 
931. 

Minn.—Seim v. Garavalia, 306 N.W.2d 806. 

Wis.—^Wisconsin Natural Gas Co. v. Ford, Bacon & 
Davis Const. Corp., 291 N.W.2d 825, 96 Wis.2d 
314. 

Violation of equal protection clause 

S.C.—Marley v. Kirby, 245 S.E.2d 604, 271 S.C. 122, 
app. after remand 253 S.E2d 370, 273 S.C. 16. 
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Factors considered 

Fla.—Borenstein v. Raskin, App., 401 So.2d 884. 

'Vt.—Stannard v. Harris, 380 A.2d 101, 135 Vt. 544. 

Purpose 

U.S.—Stueve v. American Honda Motors Co., Inc., 
D.C.Kan., 457 F.Supp. 740. 

Ark.—Stull V. Ragsdale, 620 S.W.2d 264, 273 Ark. 277, 
26 A.L.R.4th 385. 

Conn.—Stem v. Wasicki, 426 A.2d 774, 179 Conn. 372. 
Kan.—Scales v. St. Louis—Ry. Co., 582 P.2d 300, 
2 Kan.App.2d 491. 

Mass.—^Riley v. Davison Const. Co., Inc., 409 N.E.2d 
1279, 381 Mass. 432, 16 A.L.R.4th 687. 

Tex.—Rose v. Pfister, Civ.App., 607 S.W.2d 587. 

W.Va.—Bowman v. Barnes, 282 S.E2d 613. 

Doctrine merged with doctrine of assumption of 
risk 

Ohio—Anderson v. Ceccardi, 451 N.E.2d 780, 6 Ohio 
St.3d no, 6 O.B.R. 170. 

2. U.S.—Vargus v. Pitman Mfg. Co., D.C.Pa., 510 

F.Supp. 116, affd., C.A., 673 F.2d 1301 and 1304, 
reh. den. 675 F.2d 73—Young v. Verson Allstcel 
Press Co., D.C.Pa., 524 F.Supp. 1147. 

Me.—Crocker v. Coombs, 328 A.2d 389. 

N.M.—Scott V. Rizzo, 634 P.2d 1234, 96 N.M. 682. 
N.Y.—Dynarski v. U-Crest Fire Dist.. 447 N.Y.S.2d 86, 
112 Misc.2d 344. 

Or.—Becker v. Beaverton School Dist. No. 48, 551 P.2d 
498, 25 OnApp. 879. 

3. U.S.—Stueve v. American Honda Motors Co., Inc., 

D.C.Kan., 457 F.Supp. 740. 

Kan.—Britt v. Allen County Community Jr. College, 
638 P.2d 914, 230 Kan. 502. 

Me.—Wilson v. Gordon, 354 A.2d 398. , 

Wis.—Polsky v. Levine, 243 N.W.2d 503, 73 Wis.2d 
547. 

4. U.S.—Lewis v. U. S., C.A.Mo., 663 F.2d 818. 
Cal.—Curtis ex rel. Dept, of Transp. v. State, 180 

CaI.Rptr. 843, 128 C.A.3d 668. 

Wis.—Cirillo V. City of Milwaukee, 150 N.W.2d 460, 34 
Wis.2d 705—Dippel v. Sciano, 155 N.W.2d 55, 37 
Wis.2d 443—Jensen v. Rural Mut. Ins. Co., 163 
N.W.2d 158, 41 Wis.2d 36. 

Assumption of risk inconsistent with doctrine 

U.S.—Davis V. Inca Compania Naviera S.A., D.C. 
Wash., 440 ESupp. 448. 

Assumption of risk 

U.S.—Keegan v. Anchor Inns, Inc., C.A.Virgin Islands, 
606 F.2d 35. 

Minn.—Walsh v. Pagra Air Taxi, Inc., 282 N.W.2d 567. 
Negligence apportioned 
U.S.—Brandt v. French, C.A.Wyo., 638 F.2d 209. 
Ark.—Duncan v. Foster, 609 S.W.2d 62, 271 Ark. 591. 
N.Y.—Terry v. State, 435 N.Y.S.2d 389, 79 A.D.2d 
1069. 

Distinct duties that differed 
Minn.—Cambem v. Sioux Tools, Inc., 323 N.W.2d 795. 
Rule applies for mere negligence and strict lia- 
biUty 

Kan.—Mills by Mills v. Smith, 673 P.2d 117, 9 Kan. 
App.2d 80. 

5. U.S.—McGowan v. St. Regis Paper Co., Inc., D.C. 

Miss., 419 ESupp. 742. 

Ala.—Frost v. Whitfield, 353 So.2d 1154, applying Mis¬ 
sissippi law. 

Alaska—Sebring v. Colver, 649 P.2d 932. 

Ea.—Turman v. Eorida East Coast Ry. Co., App., 195 
So.2d 604. 

Mass.—Freyermuth v. Lutfy, 382 N.E2d 1059, 376 
Mass. 612. 

Minn.—Busch v. Busch Const., Inc., 262 N.W.2d 377. 
N.H.—Russell v. Hixon, 369 A.2d 192, 117 N.H. 35. 
N.Y.—Mannis v. Pine Hills Taxi Co., 386 N.Y.S.2d 
301, 87 Misc.2d 680. 

Wash.—Chmela v. State Dept, of Motor Vehicles, 561 
P.2d 1085, 88 Wash.2d 385. 

Wis.—Austin V. Ford Motor Co., 273 N.W.2d 233, 86 
Wis.2d 628. 
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Actions for injury to person or property, or for 
wrongful death 

Wyo.—Cline v. Sawyer, 600 P.2d 725, app. after remand 
618 P.2d 144. 

Comparative negligence rule held applicable 

(5) Kan.—Mills by Mills v. Smith, 673 P.2d 117, 9 

Kan.App.2d 80. 

N.Y.—Ryan v. Cenci, 464 N.Y.S.2d 289, 95 A.D.2d 
963. 

(6) Other instances. 

Kan.—Kleibnnk v. Missoun-Kansas-Texas R. Co, 
Inc., 581 P.2d 372, 224 Kan. 437. 

N.D.—Bartels v. City of Williston, 276 N.W.2d 113. 

N.H.—^Thibault v. Sears, Roebuck & Co., 395 A.2d 843, 
118 N.H. 802. 

N.J.—Cartel Capital Corp. v. Fireco of New Jersey, 391 
A.2d 928, 161 N.J.Super. 301, remd. 410 A.2d 674, 
81 N.J. 548, 19 A.L.R. 4th 310. 

N.Y.—Duva V. Flushing Hospital & Medical Center. 
439 N.Y.S.2d 268, 108 Misc.2d 900. 

R.I.—Kennedy v. Providence Hockey Club, Inc., 376 
A.2d 329, 119 R.I. 70. 

Wash.— Albrecht v. Groat, 588 P.2d 229, 91 Wash.2d 
257. 

Injuries from mischievous or vicious animal 

Wis.—Wurtzler v. Miller, 143 N.W.2d 27, 31 Wis.2d 
310. 

Statute applicable 

U.S.—Orr V. U.S., C.A.Fla., 486 F.2d 270. 

Cal.—Hasson v. Ford Motor Co., 138 Cal.Rptr. 705, 
564 P.2d 857, 19 C.3d 530. 

jvfinn.—Busch v. Busch Const., Inc., 262 N.W,2d 377. 

N.J.—Suter v. San Angelo Foundry & Mach. Co., 406 
A.2d 140, 81 N.J. 150. 

Tex.—Velasquez v. Levingston, Civ.App., 598 S.W.2d 
346. 

Wash.—Ashcraft v. Wallingford, 565 P.2d 1224, 17 
Wash.App. 853, adhered to 579 P.2d 384. 

Not applicable to products liability actions 

Kan,—Lester v. Magic Chef, Inc., 641 P.2d 353, 230 
Kan. 643. 

Okl.—Kirkland v. General Motors Corp., 521 P.2d 
1353. 

Or.—Wilson v. B. F. Goodrich Co,, 627 P.2d 1280, 52 
Or.App. 139, affd. 642 P.2d 644, 292 Or. 626. 

Wash.—Seay v. Chrysler Corp., 609 P.2d 1382, 93 
Wash.2d 319, 9 A.L.R.4th 625. 

Recovery for loss of consortium 

U.S.—Macon v. Seaward Const. Co., Inc., C.A.N.H., 
555 F.2d 1. 

Purpose of statute 

Kan.—Wilson v, Probst, 581 P.2d 380, 224 Kan. 459. 

Kan.—Brown v. Kcill, 580 P.2d 867, 224 Kan 195. 

6. Cal.—Carroll v. Gava, 159 Cal.Rptr.' 778, 98 
C.A.3d 892. 

Colo.—Carman v. Heber, 601 P.2d 646,43 Colo.App. 5. 

Conn.—^Foster v. Town of Waterford, 443 A.2d 490, 
186 Conn. 692. 

Idaho—Tucker v. Union Oil Co. of California, 603 P.2d 
156. 100 Idaho 590. 

Kan.—Geier v. Wikel, 603 P.2d 1028, 4 Kan.App.2d 
188. 

Minn.—Bailey by Bailey v., Morris, 323 N.W.2d 785, 

N.D.—Feuerherm v. Ertelt, 286 N.W.2d 509. 

Inapplicable to strict liability case 

U.S.—Steams v. Johns-Manville Sales Corp., C.A.6 
(Ohio), 770 F.2d 599—Bailey v. V & O Press Co., 
Inc., C.A.6 (Ohio), 770 F.2d 601. 

Bike V. American Motors Corp., D.C.Pa., 101 
F.R.D. 77. 

Inapplicable to structural work act actions 

Ill.—Prewein v. Caterpillar Tractor Co., 3 Dist., 463 
N.E.2d 161, 79 Ill.Dec. 23, 123 Ill.App.3d 687, 
affd. 483 N.E.2d 224, 90 Ill.Dec. 906, 108 I11.2d 
141. 

N.Y.—Sullivan v. Held, 438 N.Y.S.2d 359, 81 A.D.2d 
663, app. den. 427 N.E.2d.772. 54 N.Y.2d 607, 445 
N.Y.S.2d 1026—Wright v. State, 4 Dept., 488 N.Y. 
S.2d 917, 110 A.D.2d 1060. 


Applicable to liability of accountant and client 

Mich.—Capitol Mortg. Corp. v. Coopers & Lybrand, 
369 N.W.2d 922, 142 Mich.App. 531. 

7. U.S.—Crutsinger v. Hess, D.C.Kan., 408 F.Supp. 
548—Tackett v. Consolidated Rail Corp,, D.C. 
Ohio, 536 F.Supp. 409. 

Colo.—Heafer v. Denver-Boulder Bus. Co., 489 P.2d 
315, 176 Colo. 157. 

Hawaii—Bissen v. Fujii, 466 P.2d 429, 51 Haw. 636— 
Silva v Oishi, 471 P.2d 524, 52 Haw. 129. 

III.—Peterson v. Campbell, 434 N.E.2d 1169, 61 Ill.Dec. 
572, 105 Ill.App.3d 992. 

La,—McDermott v. Jester, App. 4 Cir., 466 So.2d 795, 
writ den. 468 So.2d 576. 

Me.—Moore v. Fenton, 289 A.2d 698. 

Mich —Wade v. State, 284 N.W.2d 522, 92 Mich.App. 
234. 

Mont.—Dunham v. Southside Nat. Bank of Missoula, 
548 P.2d 1383, 169 Mont. 466. 

Nev.—Rice v. Wadkins, 555 P.2d 1232, 92 Ncv. 631. 

N.J.—Cartel Capital Corp. v. Fireco of New Jersey, 410 
A.2d 674, 81 N.J. 548, 19 A.L.R.4th 310. 

Ohio—Straub v. Voss, 438 N.E.2d 888, 1 Ohio St. 3d 
182, 1 O.B.R. 211. 

Tome V. Berea Pewter Mug, Inc., 446 N.E.2d 
848, 4 Ohio App.3d 98, 4 O.B.R. 181. 

Or.—Joseph v. Lowery, 495 P.2d 273, 261 Or. 545— 
Bruce v. Sylwester, 497 P.2d 1152, 262 Or. 347. 

Pa.—Costa V. Uir, 363 A.2d 1313, 241 Pa.Super. 517. 

Wash.—Ashcraft v. Wallingford, 558 P.2d 1383, 16 
Wash.App. 796, reconsidered 565 P.2d 1224, 17 
Wash.App. 853, adhered to 579 P.2d 384. 

Wis—Lupie v. Hartzheim, 195 N.W.2d 461, 54 Wis.2d 
415—Holzem v. Mueller, 195 N.W.2d 635, 54 
Wis.2d 388—Schuh v. Fox River Tractor Co., 218 
N.W.2d 279, 63 Wis.2d 728. 

Retrospective effect intended 

U.S.—Douglas V. Robbins & Myers, Inc., D.C.Mich., 
505 FSupp 765 

Mich,—Tulkku v. Mackworth Rees, Division of Avis 
Industries, Inc., 301 N.W.2d 46, 101 Mich.App. 
709. 

Minn.—Peterson v. City of Minneapolis, 173 N.W.2d 

. 353, 285 Minn. 282, 37 A.L.R.3d 1431. 

Ohio—Wilfong v, Batdorf, 451 N.E.2d 1185, 6 Ohio 
St.3d 100, 6 O.B.R. 162, overruling to extent incon¬ 
sistent, Viers v. Dunlap, I Ohio St.3d 173, 438 
N,E.2d 881, and Straub v. Voss, 1 Ohio St.3d 182, 
438 N.E.2d 888. 

Or.—Hall V. Northwest Outward Bound School, Inc., 
572 P.2d 1007, 280 Or. 655. 

Retrospective effect not invalid 

U.S.—Karl v. Bryant Air Conditioning Co., C.A.Mich., 
705 F.2d 164. 

Minn.—Keefer v. A1 Johnson Const. Co., 193 N.W.2d 
305, 292 Minn. 91. 

R.I.—Raymond v, Jenard, 390 A.2d 358, 120 R.I. 634. 

Construction 

U.S.—Benton v. Union Pac. R. Co., D.C.Kan., 430 
F.Supp. 1380. 

Retrial 

Alaska—Bachner v. Rich, 554 P.2d 430. 

Purpose of statute 

Minn.—Ploog v. Ogilvie, 309 N.W.2d 49. 

N.M.—Armstrong v. Industrial Elec, and Equipment 
Service, App., 639 P.2d 81. 97 N.M. 272. 

N.D.—Bartels v. City of Williston, 276 N.W.2d 113. 

Utah—Rigtrup v. Strawberry Water Users ^ss’n, 563 
P.2d 1247. 

Wash.—Griffin v. Gchret, 564 P.2d 332, 17 Wash.App. 
546. 

8. Or.—Becker v. Beaverton School Dist. No. 48, 551 
P.2d 498, 25 Or.App. 879. 

Appropriately raised 

Fla.—Williams v. Seaboard Airline R. Co., 283 So.2d 
33, cert. den. 94 S.Ct. 1451, 415 U.S. 935, 39 
L.Ed.2d 493. 

Immunity of state from liability 

Kan.—Wilson v Probst, 581 P.2d 380, 224 Kan. 459. 
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8.5, U.S.—Wagner v. International Harvester Co., 
C.A.Minn., 611 F.2d 224—Coleman v. Western 
Elec. Co.. Inc., C.A.Mich., 671 F.2d 980. 

Salster v. Singer Sewing Mach. Co., D.C.Miss., 
361 F.Supp. 1056. 

Colo.—Bradfield v. Ringsby Tmck Lines, Inc., App., 
546 P.2d 500, 37 Colo.App. 123, affd. in part, revd. 
in part on oth. grds., 563 P.2d 939, 193 Colo. 151. 
Ga.—Atlantic Coast Line R. Co. v. Street, 157 S.E.2d 
793, 116 Ga.App. 465. 

Mich.—Ferdig v. Melitta, Inc., 320 N.W.2d 369, 115 
Mich.App. 340. 

N.M.—Armstrong v. Industrial Elec, and Equipment 
Service, App., 639 P.2d 81. 97 N.M. 272. 

N.y!^—S ullivan v. Held, 438 N.Y.S.2d 359, 81 A.D.2d 
663. 

N.D.—Knorr v. K-Mart Corp., 300 N.W.2d 47. 

S.D —Urban v. Wait’s Supermarket, Inc., 294 N.W.2d 
793. 

Tex.—Enckson v. Deayala, App. 13 Dist., 627 S.W.2d 
475. 

Wis—Black v. General Elec. Co., App., 278 N.W.2d 
224, 89 Wis.2d 195. 
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8.10. U.S.—Doran v. Priddy. D.C.Kan., 534 F.Supp. 
30. 

Alaska—Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 
app. after remand 624 P.2d 790. 

Fla.—Wagner v. Wagner, App., 372 So.2d 510. 

Vt.—Stephan v. Lynch, 388 A.2d 376, 136 Vt. 226. 
Wyo.—Sherman v. Platte County, 642 P.2d 787. 

9. U.S.—Johnson v, U.S. Fire Ins. Co., C.A.MiAn., 
586 F.2d 1291. 

Mich.—Winchcll v. Detroit & M. Ry. Co., 301 N.W.2d 
884, 102 Mich.App. 433. 

Minn.—Ferguson v. Northern States Power Co., 239 
N.W.2d 190, 307 Minn. 26. 

Rule of joint and several liability not abrogated 
U.S.—Simonsen v. Baric Plastics Co., Inc., C.A.N.H., 
551 F.2d 469. 

Okl.—Boyles v. Oklahoma Natural Gas Co., 619 P.2d 
613. 

Legislature, when it enacted the 
comparative negligence statute, intend¬ 
ed to establish a system in negligence 
cases which divides the responsibility 
for a fair and good result between the 
jury and the judgeJ®-^ 

10,5, Colo.—Avery v. Wadlington, 526 P.2d 295, 186 
Colo. 158. 

Apportionment 

Wyo.—Board of County Com’rs of Campbell County v. 
Ridenour, 623 P.2d 1174, reh. den. 627 P.2d 163. 

A statute providing that in determin¬ 
ing the pro rata shares of tort-feasors 
in the entire liability the relative de¬ 
grees of fault shall not be considered 
has been held impliedly repealed by the 
enactment of a comparative negligence 
statute.'®'^’ 

10.10, N.D.—Bartels v. City of Williston, 276 
N.W.2d 113. 

Repeal by implication generally see C.J.S. Statutes 
§ 286 et seq. 

On the other hand, it has al§o been 
held that a statute pro\nding that a 
release of one joint tort-feasor reduces 
the claim against the others in the 
amount of the consideration paid for 
the release or in any amount or propor¬ 
tion by which the release provides if 
greater than the consideration paid, 
was not repealed by implication by the 
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enactment of a comparative negligence 
statute. 

10.15. Hawaii—Nobnga v Raybestos-Manhattan, 
Inc., 683 P.2d 389. 

§ 171. -Statutes Making Right 

to Recover Dependent on 
Comparison of Negligence 

11. U.S.—Gross V Southern Ry. Co., C.A.Ga., 414 
F.2d 292, app. after remand 446 F.2d 1057. 

Ferguson v. Ben M Hogan Co., D.C.Ark., 307 
F.Supp. 658. 

Alaska—Sloan v. Atlantic Richfield Co., 541 P.2d 717, 
reh. 552 P.2d 157. 

Ark.—Wheeling Pipe Line, Inc. v. Edrington, 535 
S.W.2d 225, 259 Ark. 600. 

Cal.—Elder v. Pacific Tel. & Tel. Co., 136 Cal.Rptr. 
203, 66 C.A.3d 650. 

Fla.—Gutierrez v. Murdock, App., 300 So.2d 689. 

Me.—George v. Guerette, 306 A.2d 138. 

Minn,—Krengel v. Midwest Automatic Photo, Inc,, 203 
N.W,2d 842, 295 Minn. 200—Peterson v. Bendix 
Home Systems, Inc., 318 N.W.2d 50. 

R. I.—Petrella v. Izzo. 367 A 2d 1078, 117 R.I. 459 

S. D.—Crabb v. Wade, 167 N.W,2d 546, 84 S D. 93. 
Tex.—Pedemales Elec. Co-op., Inc. v. Schulz, Civ.App., 

583 S.W.2d 882, err ref. no rev. err 
Wash.—Bradley v. Maurer. 560 P.2d 719, 17 Wash. 
App. 24. 

Wis.—Williams v. Milwaukee & Suburban Transport 
Corp., 155 N.W.2d 100, 37 Wis.2d 402—Pruss v. 
Stnibe, 155 N.W.2d 650, 37 Wis.2d 539—Cornwell 
V. Rohrer, 156 N.W.2d 373, 38 Wis.2d 252—Klinz- 
ing V. Huck, 173 N.W.2d 159, 45 Wis.2d 458— 
Kenwood Equipment, Inc. v. Aetna Ins. Co, 180 
N.W.2d 750, 48 Wis.2d 472, reh- 182 N.W.2d 241, 
48 Wis.2d 472—Krauth v. Quinn, 230 N.W.2d 839. 
69 Wis.2d 280. 

Comparison standard 

(2) Other statements. 

Minn.—Winge v. Minnesota Transfer Ry. Co., 201 
N.W.2d 259, 294 Minn. 399. 

Neb.—Johnson v. Roueche, 199 N.W.2d 1. 188 Neb. 
716—In re Tichota’s Estate, 212 N.W.2d 557, 190 
Neb. 775. 

N.D.—Bartels v. City of Williston, 276 N.W.2d 113. 
S.D.—Nugent v. Quam, 152 N.W.2d 371, 82 S.D. 583. 
Comparison determined by degree of contribu¬ 
tion 

U.S.—Gilsoul V. U.S.. C.A.Wis.. 347 F.2d 730. 

(2) Other statements. 

Minn.—Winge v, Minnesota Transfer Ry. Co., 201 
N.W.2d 259, 294 Minn. 399. 

Nd).—^Johnson v. Roueche, 199 N.W.2d 1, 188 Neb. 
716. 

Wis.^—Lovesee v. Allied Development Corp., 173 

N.W.2d 196, 45 Wis.2d 340. 

Comfaict of parties considered as a whole 

P.) Other statements. 

Wis.—^Lovesee v. Allied Development Corp., 173 

N.W.2d 196, 45 Wis.2d 340. 

Determination may be expressed in percentages 

Kan.—Miles v. West, 580 P.2d 876, 224 Kan. 284. 
N.J.—Rogers v. Spady, 371 A.2d 285, 147 N.J.Super. 
274. 

Wis.—Lovesee v. Allied Development Corp., 173 

N.W.2d 196, 45 Wis.2d 340. 

No reallocation where only two parties involved 

Wis—Schramski v. Hanson, 173 N.W.2d 655, 45 
Wis.2d 698. 

Foreign law 

U.S.^ackson v. Coggan, D.C.N.Y., 330 F.Supp. 1060. 
Proof of plaintiffs negligence required 
Colo.—Powell V. City of Ouray, 507 P2d 1101, 32 
Colo.App. 44. 


Defense available in comparison 
Wis.—Powers v. Hunt-Wesson Foods, Inc., 219 
N.W.2d 393, 64 Wis.2d 532. 

Derivative causes of action 
Wis —White V. Lunder, 225 N.W 2d 442, 66 Wis.2d 
563. 

Misuse of product defense applied according to 
comparative principles , 

Utah—Mulhenn v. Ingersoll-Rand Co, 628 P.2d 1301. 
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12. U.S.—Kloewcr v. Burlington Northern, Inc, C.A. 
Neb., 512 F.2d 300—Zrust v. Spencer Foods, Inc., 
C.A.Neb., 667 F.2d 760. 

Minn.—Ruberg v. Skelly Oil Co., 297 N.W.2d 746 
overruling Kowalske v. Armour and Co., 300 
Minn. 301, 220 N.W.2d 268. 

Miss —Ahom v. Wood, 298 So,2d 700. 

Neb.—Burney v. Ehlers, 173 N.W 2d 398, 185 Neb. 51. 
S.D.—Nugent v. Quam, 152 N.W.2d 371, 82 S.D. 583— 
Crabb v. Wade, 167 N.W 2d 546, 84 S.D. 93 
12.10. Pa.—Argo V. Goodstein, 265 A.2d 783, 438 
Pa. 468. 

Wis.—Landrey v. United Services Auto. Ass’n, 181 
N.W 2d 407. 49 Wis.2d 150 

Emergency situation as factor 
U.S —Hutchinson v. Fouls, C A.Neb., 349 F.2d 946. 
Plaintiff’s negligence held no more than slight 
U.S.—Chicago, B. & Q.R. Co. v. Beninger, C A.Neb., 
373 F.2d 854. 

“Slight” and “gross” as comparative terms 
(1) Neb.—Johnson v. Roueche, 199 N.W.2d I, 188 
Neb. 716 

Comparative gross negligence different than un¬ 
der guest statute 

Neb—Johnson v. Roueche, 199 N.W.2d 1, 188 Neb. 
716. 

12.15. S.D.—Dehnert v. Garrett Feed Co., 169 
N.W.2d 719, 84 S.D. 233. 

Negligence held more than slight 
(1) Neb—Lucht v. American Propane Gas Co., 162 
N.W.2d 891, 183 Neb. 583—Lyons v. Wagner, 174 
N.W.2d 730, 185 Neb. 214. 

S D.—Yost V. Yost, 139 N.W.2d 238, 81 S.D. 588—En¬ 
gel v. Stock, 225 N.W.2d 872, 88 S.D. 579. 

(6) S.D.—Nugent v. Quam, 152 N.W.2d 371, 82 S.D. 
583—Ford v. Hochstetter, 176 N.W.2d 501, 85 S.D. 4. 

Person moving from place of safety into path of 
vehicle 

(1) U.S.—Sandberg v. Peter Kiewit Sons Co., C.A. 
Neb., 364 F.2d 206. 

Neb—Lileikis v. Kudirka, 145 N.W.2d 441, 180 Neb. 
742. 
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13. U.S.—Oliver v. Hallett Const. Co., C.A.Ark., 421 
F.2d 365—Grant v. City of Duluth, CA.Minn., 
672 F.2d 677. 

Conn.—Acampora v, Asselin, 426 A.2d 797, 179 Conn. 
425. 

Ga.—Central of Georgia Ry. Co. v. Little, 191 S.E.2d 
105, 126 Ga.App. 502. 

HI,— Saltzman v. Heineman, 253 N.E.2d 520, applying 
Wisconsin law, 116 llI.App.2d 189. 

Kan.—Negley v. Massey Ferguson, Inc., 625 P.2d 472, 
229 Kan. 465—Pape v. Kansas Power and Light 
Co., 647 P.2d 320, 231 Kan. 441, 33 A.L.R.4th 
799. 

N.H.—Thibault v. Sears, Roebuck & Co., 395 A.2d 843, 
118 N.H 802. 

S.C.—Stockman v, Marlowe, 247 S.E.2d 340, 271 S.C. 
334. 

Tex,—Haney Elec. Co. v. Hurst, Civ.App., 624 S.W.2d 
602, err. dism. 

Wis.—Dawson v. Jost, 151 N.W.2d 717, 35 Wis.2d 
644—Gervais v. Kostin, 179 N.W.2d 828, 48 
Wis.2d 190—Blashaski v. Classified Risk Ins. 
Corp., 179 N.W.2d 924, 48 Wis.2d 169—Balas v. 


St. Sebastians Congregation, 225 N.W.2d 428, 66 
Wis 2d 421. 

One who has last clear chance more guilty 

Wis—Britton v. Hoyt, 218 N.W.2d 274, 63 Wis.2d 688. 
14, Wis.—Frederick v. Hotel Investments, Inc., 180 
. N.W.2d 562, 48 Wis.2d 429. 

■ 15. Neb.—C. C. Natvig’s Sons, Inc. v. Summers, 255 
N.W.2d 272, 198 Neb. 741. 

S.D.—Corey v. Kocer, 193 N.W.2d 589, 86 S.D. 221. 
Tex.—General Motors Corp. v. Hopkins, 548 S.W.2d 
344. 

Wis.—Hillstead v. Shaw, 150 N.W.2d 313, 34 Wis.2d 
643—Lawyer v. City of Park Falls, 151 N.W.2d 68, 
35 Wis.2d 308—Jensen v. Rural Mut. Ins. Co., 163 
N.W.2d 158, 41 Wis.2d 36—Blashaski v. Classified 
Risk Ins. Corp., 179 N.W.2d 924, 48 Wis.2d 169— 
Western Cas. & Sur. Co. v. De Smidt, 184 N.W.2d 
848, 50 Wis.2d 672. 

Doctrine of last clear chance as factor 

Wis.—Britton v. Hoyt, 218 N.W.2d 274, 63 Wis.2d 688. 

page 265 

16.5. III.—Saltzman v. Heineman, 253 N.E.2d 520, 
applying Wisconsin law, 116 IIl.App.2d 189. 

Minn.—Marier v. Memorial Rescue Service, Inc., 207 
N.W.2d 706, 296 Minn. 242. ' 

Mont.—Wilson v. Swanson, 546 P.2d 990, 169 Mont. 
328. 

Neb.—Huber v. Timmons, 171 N.W.2d 794, 184 Neb. 
718. 

Wis.—Zelinger v. State Sand & Gravel Co., 156 N.W.2d 
466, 38 Wis.2d 98, 29 A.L.R.3d 590. 

Rule not applicable 

Alaska—State v. Kaatz, 572 P.2d 775. 

17. U.S.—Associated Engineers, Inc. v. Job, C.A.S.D., 
370 F 2d 633, cert, den. 88 S.Ct. 59, 389 U.S. 823, 
19 L.Ed.2d 77. 

Minn.—Pick v. Wolfmger, 198 N.W.2d 146, 293 Minn. 
483. 

Neb.—HafIke v. Grinnell, 196 N.W.2d 390, 188 Neb. 
323. 

N.J.—Van Horn v. William Blanchard Co., 438 A.2d 
552, 88 NJ. 91. 

Wis.—Gould v. Allstar Ins. Co., 208 N.W.2d 388, 59 
Wis.2d 355. 

Negligence held insufficient to bar recovery 
Neb.—Wyatt v. Burlington Northern, Inc., 306 N.W.2d 
902, 209 Neb. 212. 

18. Ky.—First Nat. Ins. Co. of America v. Harris, 
455 S.W.2d 542. 

Mich,—Kolcon v. Smewing, 184 N.W.2d 244, 28 Mich. 
App. 237. 

S.D.—Ford V. Hochstetter, 176 N.W.2d 501, 85 S.D. 4. 

19. U.S.—Williams v. U.S., C.A.Ga., 379 F.2d 719, 
app. after remand 405 F.2d 234—Central Mfg. Co. 
V. St, Louis-San Francisco Ry. Co., C.A.Ark., 394 
F.2d 704—Magnuson v. Fairmont Foods Co., 
C.A.Wis., 398 F.2d 325, App, after remand 442 
F.2d 95—Decker v. Fox River Tractor Co„ D.C. 
Wis, 324 F.Supp. 1089—Rhoads v, Service Mach. 
Co., D.CArk., 329 F.Supp. 367. 

Ark.—^Thomas v. Henson, 459 S.W.2d 124. 

Ga.—Hatton v. Wright, 153 S.E.2d 669, 115 Qa.App. 

14. 

Idaho—^Anderson v. Gailey, 555 P,2d 144, 97-Idaho 
813. 

Me.—Lyman v. Bourque, 374 A.2d 588. 

Minn.—Walsh v. Pagra Air Taxi, Inc., 282 N.W.2d 567. 
Neb.—Huber v. Timmons, 171 N.W.2d 794, 184 Nd). 
718. 

N.J.—Eden v. Conrail, 435 A.2d 556, 87 N.J. 467, 
Tex.—Lee v. Howard, Civ.App., 483 S.W.2d 922, err. 
ref. no rev. err. 

Vt.—Stannard v. Harris, 380 A.2d 101, 135 Vt. 544. 
Wis.—White v. Lunder, 225- N.W.2d 442, 66 Wis.2d 
563. 

Negligence held equal to, or greater than, de¬ 
fendant’s 

(1) Idaho—Odenwalt v. Zaring, 624 P.2d 383, 102 
Idaho 1. 
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Wis—Skybrock v. Concrete Const. Co., 167 NW.2d 
209, 42 Wis.2d 480—Schuh v. Fox River Tractor 
Co., 218 N.W.2d 279, 63 Wis.2d 728. 

(2) U.S.—Billingsley v Westrac Co., D.C.Ark., 246 

F.Supp 356, affd., C.A., 365 F.2d 619. 

Mich.—Coon v. Williams, 144 N.W,2d 821, 4 Mich. 
App. 325. 

Minn.—Winge v. Minnesota Transfer Ry. Co, 201 
N.W.2d 259, 294 Minn. 399. 

Wis.—Ogle V. Avina, 146 N.W.2d 422, 33 Wis.2d 125— 
Jacobs V. Stack, 218 N.W.2d 364, 63 Wis.2d 672. 

Negligence held not necessarily equal or greater 

(3) Other acts of negligence. 

Cal.—Aceves v. Regal Pale Brewing Co., 156 Cal.Rptr. 
41, 595 P.2d 619, 24 C.3d 502. 

Wis.—Young V. Anaconda Am. Brass Co., 168 N.W.2d 
112, 43 Wis.2d 36 

Recovery precluded against any multiple de¬ 
fendant less at fault 

Wyo.—Board of County Com’rs of Campbell County v. 
Ridenour, 623 P.2d 1174, reh. den. 627 P.2d 163. 

Plaintiffs negligence must be less than aggre¬ 
gate negligence of multiple defendants 

Kan.—Langhofer v. Reiss, 620 P.2d 1173, 5 Kan. 
App.2d 573. 
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20. U.S.—Rooney v. U.S.. D.CCal., 434 F.Supp 766, 
affd., C.A., 634 F.2d 1238. 

Okl.—Laubach v. Morgan, 588 P.2d 1071. 

Or.—Johnson v. Tilden, 562 P.2d 1188, 278 Or. 11. 

Pedestrian 

Wis.—Lawver v. City of Park Falls, 151 N.W.2d 68, 35 
Wis.2d 308. 

20.15. Ill.—Saltzman v. Heineman, App., 253 N E.2d 
520, applying Wisconsin Law, 116 Ill.App.2d 189. 

S.D.—Crabb v. Wade, 167 N.W2d 546, 84 S.D. 93. 

Wis.—City of Franklin v. Badger Ford Truck Sales, 
Inc., 207 N.W.2d 866, 58 Wis.2d 641. 

Plaintiffs negligence greater than any single 
one of multiple defendants 

Wis.—Soczka v. Rechner, 242 N.W.2d 910, 73 Wis.2d 
157. 

Severably liable 

Okl.—Laubach v. Morgan, 588 P.2d 1071. 

Plainti^s negligence may not exceed total neg¬ 
ligence of all defendants 

N.H.—Hurley v. Public Service Co. of New Hampshire, 
465 A.2d 1217, 123 N.H. 750. 

20.20. Ark.—Larson Mach., Inc. v. Wallace, 600 
S.W.2d 1, 268 Ark. 192, 

Negligence of multiple defendants combined 

Colo.—Mountain Mobile Mix; Inc. v. Gifford, 660 P.2d 
883. 

Hawaii—Wong v. Hawaiian Scenic Tours, Ltd., 642 
P.2d 930, 64 Haw. 401. 

Mass.—Graci v. Damon, 374 N.E.2d 311, 6 Mass.App. 
160. 

Okl.—Laubach v. Morgan, 588 P.2d 1071. 

20.25. Wis.—Lovesee v. Allied Development Corp., 
173 N.W.2d 196, 45 Wis.2d‘340. 

Improper apportionment by jury 

Wis.—Gross v. Denow, 212 N.W.2d 2, 61 Wis.2d 40, 
app. after remand 260 N.W.2d 36, 81 Wis.2d 129. 

21, U.S.—Anderson v. Eagle Motor Lines, Inc., C.A. 
Miss., 423 F.2d 81—Browne v. Bark River Culvert 
& Equipment Co., C.A.Wis., 425 F 2d 3—Shows 
V. Jamison Bedding, Inc., C.A Miss., 671 F.2d 927. 

National Fire Ins. Co. v. City of Green Bay, 
D.C.Wis., 247 F.Supp. 346—Schenebeck v. Sterling 
Drug, Inc., D.C.Ark., 291 F.Supp. 368, affd., C.A., 
423 F.2d 919—Davis v. Associated Pipe Line Con¬ 
tractors, Inc., D.C.La., 305 F.Supp. 1345, affd., 
C.A., 418 F.2d 920, cert. den. 90 S.Ct. 1119, 397 
U.S. 988, 25 L.Ed.2d 396—Ferguson v. Ben M. 
Hogan Co., D.C.Ark., 307 F.Supp. 658—Glover v. 
Daniels, D.C.Miss., 310 F.Supp. 750—Phillips v. 
Morton Frozen Foods, D.C.Ark., 313 F.Supp. 228 
—Moyer v. U.S., D.C.Nev., 593 F.Supp. 145. 


Anz.—Zadro v. Snyder, 464 P.2d 809, 11 Anz.App. 
363. 

Ark.—Yellow Cab Co. v. Dossett, 426 S.W.2d 792, 244 
Ark. 554. 

Ill.—Saltzman v Heineman. App, 253 N.E.2d 520, 
applying Wisconsin law, 116 IIl.App.2d 189. 

Me—Wing v. Morse, 300 A.2d 491. 

Miss.—Ideal Cement Co. v. Killingsworth, 198 So. 2d 
248. 

S.D.—Ward v. LaCreek Elec. Ass’n, 163 N W.2d 344, 
83 S.D. 584—Miller v. Baken Park, Inc., 178 
N.W.2d 560, 85 S-D 133. 

Tex.—Willingham v. Hagerty, Civ.App, 553 S.W.2d 
137. 

Vt.—Carr v Case. 380 A.2d 91. 135 Vt. 524. 

Wash.—Seattle First Nat. Bank v. Shoreline Concrete 
Co., 588 P.2d 1308, 91 Wash 2d 230. 

Wis.—Chille V. Howell, 149 N.W.2d 600, 34 Wis.2d 
491—Bentzler v. Braun, 149 N.W 2d 626, 34 
Wis,2d 362 

Exemplary damages not reduced for gross negli¬ 
gence of defendant 

Tex.—Anderson v. Trent, App. 5 Dist., 685 S.W.2d 712, 
err. ref. no rev. err. 

page 267 

24. N.J.—Rawson v. Lohsen, 366 A.2d 1022, 145 
N.J.Super. 71. 
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28, U.S.—Wilson v. Burlington Northern, Inc., C.A. 
Neb, 670 F.2d 780, cert. den. 102 S Ct. 2934, 457 
U.S. 1120, 73 L.Ed.2d 1333. 

Kan.—Riggs v. Missouri-Kansas-Texas R. Co, 508 
P.2d 850, 211 Kan. 795. 

Wis.—U.S. Fidelity & Guaranty Co. v. Franti Indus¬ 
tries, Inc,, 241 N.W.2d 421, 72 Wis.2d 478. 

29. U S.—Faircloth v. Hester, C.A.Ga., 405 F.2d 620, 
cert. den. 89 SCt. 994, 393 U.S. 1118, 22 L.Ed.2d 
123. 

32. Me.—Hurd v. Hurd, 423 A.2d 960 

Wis.—Rewolinski v. Harlcy-Davidson Motor Co., 146 
N.W.2d 485, 32 Wis.2d 680. 

§ 172, -Statutes Merely dimin¬ 

ishing Amount of Recovery 
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50. U.S.—Empire Seafoods, Inc. v. Anderson, C.A. 
Fla., 398 F.2d 204, cert. den. 89 S.Ct. 449, 393 
U.S. 983, 21 L.Ed.2d 444—Edwards v. Sears, Roe¬ 
buck & Co., C.A.Miss., 512 F.2d 276—Minnkota 
Power Co-op., Inc, v. Manitowoc Co., Inc., C.A. 
N.D., 669 F.2d 525. 

Stark V. Shell Oil Co., D.C.Miss., 312 F.Supp. 
145, affd. in part, revd. in part on oth. grds., C.A., 
450 F.2d 994—Wright v. Standard Oil Co., D.C. 
Miss., 319 F.Supp. 1364, revd. in part on oth. grds., 
C.A., 470 F.2d 1280, cert. den. 93 S.Ct. 2772, 412 
U.S. 938, 37 L.Ed.2d 398, reh. den. 471 F.2d 
650—Tampa Elec. Co, v. Stone & Webster Engi¬ 
neering Corp., D.C,Fla„ 367 F.Supp. 27, 

Alaska—Kaatz v. State, 540 P.2d 1037, app. after re¬ 
mand 572 P.2d 775. 

Ark.~StuU V. Ragsdale, 620 S.W2d 264, 273 Ark. 277, 
26 A.L.R.4th 385, 

Cal.—Sorensen v. Allred, 169 Cal.Rptr. 441, 112 
C.A.3d 717, 10 A.L.R.4th 937. 

Conn.—Melesko v. Riley, Super., 339 A.2d 479, 32 
Conn.Sup. 89. 

Cobum V. Lenox Homes, Inc., 441 A.2d 620, 186 
Conn. 370. 

Fla.—^Judy v. Belk, App., 181 So.2d 694. 

Miss.—Buford v. Home, 300 So.2d 913. 

N.J.—Suter v. San Angelo Foundry & Mach. Co., 406 
A.2d 140, 81 N.J. 150. 

N.M.—Armstrong v. Industrial Elec, and Equipment 
Service, App., 639 P.2d 81, 97 N.M. 272 

N.Y.—Koster v. Fenton, 444 N,Y.S.2d 30, 84 A.D.2d 
783. 

Abbate v. Big V Supermarkets, Inc., 407 N.Y. 
S.2d 821, 95 Misc.2d 483. 
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Tex.—Howard v. Bachman, Civ.App., 524 S.W.2d 414 

Utah—Yost V. State, 640 P.2d 1044. 

Wis.—Barter v. General Motors Corp., 235 N.W,2d 
523, 70 Wis.2d 796. 

Wyo.—Brittain v. Booth, 601 P.2d 532. 

Retroactive application 

Wash.—McCrea v. Union Pac. R. Co., 550 P.2d 19, 15 
Wash.App. 472. 

Purpose of statute 

Conn.—Gomeau v. Forrest, 409 A.2d 1006, 176 Conn. 
523. 

51. U.S.—Wa'shington Jet, Inc. v. Rockwell Intern. 
Corp., D.C.Ill., 524 F.Supp. 442. 

52. U.S —Cruthirds v. RCI, Inc., C.A.Tex., 624 F.2d 
632. 

Colo—Tracy v. Graf, App., 550 P.2d 886, 37 Colo. 
App. 323, revd. on oth. grds., Sup., 568 P.2d 467, 
194 Colo. 1. 

55. Conn.—Melesko v. Riley, Super., 339 A.2d 479, 
32 Conn.Sup. 89. 

Rule multiple tort-feasors each liable for injury 
proximately caused not altered 

Wash.—DeMaris v. Brown. 621 P.2d 201, 27 Wash. 
App. 932. 

56. U.S—Sharp v. J. C. Penney Co., C.A.Tenn., 361 
F.2d 722. 

Torrent v. Continental Ins. Co., D.C.Pucrto 
Rico, 314 F.Supp. 323. 

Cal.—Bradfield v. Transworld Airlines, Inc,, 152 Cal. 
Rptr. 172, 88 C.A.3d 681. 

Tex.—Hamilton v. Motor Coach Industries, Inc., Civ. 
App., 569 S.W.2d 571. 

Utah—Jacobsen Const. Co., Inc. v. Structo-Lite Engi¬ 
neering, Inc., 619 P.2d 306. 

Effect of settlement with one concurrent tort¬ 
feasor 

Wash.—DeMaris v. Brown, 621 P.2d 201, 27 Wash. 
App. 932. 

58. U.S.—Sun Valley Airlines, Inc. v. Avco-Lycom- 
ing Corp., D.C.Idaho, 411 F.Supp. 598. 

Alaska—Eggcrt v. Working, 599 P.2d 1389. 

Cal.—Carlotto Ltd. v. Ventura County, 121 CaLRptr. 
171, 47 C.A.3d 931. 

Mich —Danaher v. Partridge Creek Country Club, 323 
N.W.2d 376, 116 Mich.App. 305, app. dism., Sup., 
325 N.W.2d 2. 

Minn,—Jack Frost, Inc, v. Engineered Bldg. Compo¬ 
nents Co., Inc., 304 N.W.2d 346. 

Miss.—Dcndy v. City of Pascagoula, 193 So.2d 559. 

Tex.—Signal Oil and Gas Co. v. Universal Oil Products, 
572 S.W.2d 320. 

Wis-ChiUe V. Howell, 149 N.W.2d 600, 34 Wis.2d 
491. 

Guest in automobile 

Ark—Hass v. Kessell, 432 S.W.2d 842, 245 Ark. 361. 

Duty of courts 

U.S.—Wright V. Standard Oil Co„ D.CMiss., 319 
F.Supp. 1364, revd. in part on oth. grds., C.A., 470 
F.2d 1280, cert. den. 93 8.0. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650. 

Parent’s action for loss of services of child 

U.S.—Wright V. Standard Oil (po., D.C.Miss., 319 
F.Supp. 1364, revd. in part on oth. grds,, C.A., 470 
F.2d 1280, cert. den. 93 S.O. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650. 

Fla.—Hannabass v. Florida Home Ins. Co., App. 2 
Dist., 412 So.2d 376. 

Damages equally divided 

U.S—Nickert v. Puget Sound Tug & Barge Co., D.C 
Wash., 335 F.Supp. U58, vac. on oth, grds., C.A., 
480 F.2d 1039. 

N,J.—Petersen v. Tolstow, 445 A.2d 84, 184 NJ.Supcr. 
84. 

Both parties equally responsible 

Me.—Wing v. Morse, 300 A.2d 491. 
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Motorboat passenger 

U.S.—St. Hilaire Moye v. Henderson, D.C.Ark., 364 
F.Supp. 1286, affd., C.A., 496 F.2d 973, cert. den. 
95 S.Ct. 151, 419 U.S. 884, 42 L.Ed.2d 125. 

Action for loss of consortium 
Ohio—Messmore v. Monarch Mach. Tool Co., 463 
N.E.2d 108, II Ohio App.3d 67, 11 O.BR. 117. 
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59. U S.—Scoville v. Missouri Pac. R. Co., CA.Ark., 
458 F.2d 639. 

Wright V. Standard Oil Co., D.C.Miss., 319 
F.Supp. 1364, revd. in pan on oth. grds., C.A., 470 
F.2d 1280, cert. den. 93 S.Ct. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650~Hagen- 
buch V. Snap-On Tools Corp., D.CN.H., 339 
F.Supp. 676. 

Cal.—Wagner v. State, 150 Cal.Rptr. 489, 86 C.A. 3d 
922. 

La.—Southern Natural Gas Co. v. Gulf Oil Corp., 
App., 320 So.2d 917, cert. den. 324 So.2d 812. 
Miss—Carr v. Cox, 255 So.2d 317. 

N.Y.—Starr v. Albin Const. Co., 386 N.Y.S.2d 623, 87 
Misc.2d 858. 

Tex.—Wenzel v. Rollins Motor Co., Civ.App., 598 
S.W.2d 895, err. ref. no. rev. err. 

Wis.—Johnson v. Heintz, 243 N.W.2d 815, 73 Wis.2d 
286. 

Application to damages erroneous 

Wis.—Schnepf V. Rosenthal. 193 N.W.2d 32, 53 Wis.2d 
268. 

Retrial for damages 

Fla.—Southwestern Ins. Co. v. Stanton, App., 390 So.2d 
417. 

Unless ipjuiy intentional 
Cal.—Southern Pac. Transp. Co. v. State, 171 Cal.Rptr. 
187, 115 C.A.3d 116. 

Relates to damages and not to liability 
U.S.—Welch V. F.R. Stokes, Inc., D.CColo., 555 
RSupp. 1054. 

Causal seat-belt negligence 

U.S.—Smith V. Goodyear Tire & Rubber Co., D.C.Vt., 
600 F.Supp. 1561. 

Wis.—Foley v. City of West Allis, 335 N.W.2d 824, 113 
Wis.2d 475. 

62 . Me.—Wing v. Morse, 300 A.2d 491. 

In applying a comparative negli¬ 
gence statute, willful or wanton con¬ 
duct may be regarded as a degree of 
negligence, and it will not be character¬ 
ized as something other than negli- 
gence.^^-^ 

63J. U.S.—Billingsley v. Wcstrac Co., C.A.Ark., 365 
F.2d 619. 

Concept of willful misconduct viable only for 
intentional iigiiry 

Cai—Southern Pac. Transp- Co, v. State, 171 CaLRptr. 
187, 115 CA.3d 116, 

64. Kan.—Thomas v. Board of Tp. Trustees of Salem 
Tp., Sedgwick County, 582 P.2d 271, 224 Kan. 
539, 

Tex.—City of Gatesville v. Tnielove, Civ,App., 546 
S.W2d 79. 

66. U.S.—Southern Ry. Co. v. Brunswick Pulp & 
Paper Co., D.C.Ga., 376 F.Supp. 96. 

Ga.—Chotes v. J. P. Allen & Co., 149 S.E2d 527, 113 
Ga.App. 731—Seagraves v. ABCO Mfg. Co., 164 
SE2d 242, 118 Ga.App. 414, app. after remand 
173 S.E2d 416, 121 Ga.App. 224. 

67 . Ga.—Ware v. Alston, 145 S.E2d 721, 112 Ga. 
App. 627. 
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73. U.S.—Lobas V. W. E Walker Co., D.C.Ga., 322 
ESupp. 341. 


Ga.—McDonald v Vaughan, 154 S.E.2d 871, 115 Ga, 
App. 544—Waggoner v. Bevich, 195 S.E.2d 246, 
127 Ga.App 877. 
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75. Person voluntarily taking risk of injury 

Ga.—Henry Grady Hotel Corp. v. Watts, 167 S.E2d 
205, 119 GaApp. 251. 

77. U.S.—Ebanks v. Southern Ry. Co., C.A.Ga,, 640 
F.2d 675 

Colo.—Shuey v. Hamilton, App., 540 P.2d 1122. 

Ga.—Seaboard Coast Line R. Co. v. Daugherty, 164 
S.E.2d 269, 118 Ga.App. 518, cert. den. 90 S.Ct. 
950, 397 U.S. 939, 25 L.Ed.2d 120. 
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84. Miss. —^Whitc v. Mississippi Power & Light Co., 
196 So.2d 343, 30 A.L.R.3d 754. 

85. Cal.—Alber v. Owens, 59 Cal.Rptr. 117, 427 P.2d 
781. 

Joinder of employer under worker’s compensa¬ 
tion statute not permitted 

Pa.—William Harter and Cleaver Brooks, A Div. of 
Aqua-Chem., Inc. v. Yeagley, 456 A.2d 1021, 310 
Pa Super 449. 
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87. N Y.—Evans v. Nab Const. Corp., 436 N.Y.S.2d 
774. 80 A.D.2d 841, app. dism. 427 N.E.2d 508, 
54 N.Y.2d 785, 443 N.Y.S.2d 369. 

95.50. U.S.—Patterson v. Norfolk & W. Ry. Co.. 
C.A.Mich. 489 F.2d 303. 

Okl.—Kansas City Southern Ry. Co. v. Johnston, 429 
P.2d 720, cert. den. 88 S Ct. 481, 389 U.S. 985, 19 
L.Ed.2d 471. 

Va.—Seaboard Coast Line R. Co. v. Ward, 202 S.E.2d 
877, 214 Va. 543. 
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96. U.S.—Burlington Northern, Inc. v. Hughes Bros., 
Inc., CA.Neb., 671 F.2d 279. 

U.S.—Bertholf v. Burlington Northern R.R., 
DC Wash., 402 F.Supp. 171. 

Ala.—Central of Ga. R. Co. v. Rush, 239 So.2d 763, 
286 Ala. 333. 

Fla.—Price v. Flonda East Coast Ry. Co., App., 186 
So.2d 261. 

Ga.—Seaboard Coast Line R. Co. v. Thomas, 188 
S.E2d 891. 125 Ga.App. 716, affd. 190 S.E.2d 898, 
229 Ga. 301. 

N.M:—Clinard v. Southern Pac. Co., 475 P.2d 321, 82 
N.M. 55. 

Tenn.—^Tumer v. Ctinchfield R. Co., App., 489 S.W.2d 
257, cert. den. 93 S.Ct. 2168, 411 U.S. 973, 36 
L.Ed.2d 696. 

Wis.—Blashaski v. aassified Risk Ins. Corp., 179 
N,W.2d 924, 48 Wis.2d 169—Sampson v. Laskin, 
224 N.W.2d 594, 66 Wis.2d 318. 
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97. U.S.—Duncan v. St, Louis-San Francisco Ry. 
Co., C.A.MO., 480 F.2d 79, cert. den. 94 S.Ct. 69, 
414 U.S. 859, 38 L.Ed.2d 109. 

Rhoads v. Service Mach. Co., D.CArk., 329 
F.Supp. 367. 

Ga.—Seaboard Coast Line R. Co. v. Daugherty, 164 
S.E2d 269, 118 GaApp. 518, cert. den. 90 S.Ct. 
950, 397 U.S. 939, 25 L.Ed.2d 120. 

Mich.—Carlson v. Lake Superior & Ishpeming R. Co., 
213 N.W.2d 219, 50 Mich.App. 424. 

N.C.—Keith v. Norfolk Southern Ry. Co., 175 S.E.2d 
778, 9 N.CApp. 198. 

Tex.—Southern Pac. Transp. Co. v. Allen, Civ.App., 
525 S.W.2d 300. 
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22, U.S. —Bertholf v. Burlington Northern R.R., D.C 
Wash., 402 F.Supp. 171. 

Minn.—Zcrby v. Warren, 210 N.W.2d 58, 297 Minn. 
134. 
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Determination of damages under statutes 

U.S.—Corrao v. M/V Act III, D.C.Fla., 359 F.Supp. 
1160. 

page 281 

27. U.S.— Horace v. St. Louis Southwestern R. Co., 
C.A.Ark., 489 F.2d 632. 

29. Pa.—Ledford v. Pittsburgh & Lake Erie R. Co., 
345 A.2d 218, 236 Pa.Super. 65. 

Va.—Norfolk & W. Ry. Co. v.' Gilliam, 178 S.E2d 499, 
211 Va. 542. 
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33. As a matter of law 

U.S.—Newman v. Missouri Pac. R. Co., C.A.Miss., 545 
F.2d 439, reh. den. 551 F.2d 863. 

35. Ordinance necessary to make statute ap¬ 
plicable 

Va.—Norfolk & W. Ry. Co. v. Gilliam, 178 S.E.2d 499, 
211 Va. 542. 

§ 173. What Law Governs 
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42. U.S.—Tiedcman v. Chicago, M., St. P. & P.R. 
Co., C.A.Iowa, 513 F.2d 1267, applying Minnesota 
law. 

Where the accident involved only 
residents of the state of the forum, the 
court applied the law of the forum 
permitting a comparison of negligence, 
even though the courts of the’ state 
where the accident occurred do not rec¬ 
ognize the doctrine of comparative 
negligence.'^^’^, 

43.5. Miss.—Mitchell v. Craft, 211 So.2d 509. 

The relative interest which the for¬ 
eign state and the forum state have in 
the application of its governing law 
may have a bearing on whether the 
comparative negligence doctrine of the 
foreign state will be applied."^^”^ 

43.10. Comparative negligence doctrine of for¬ 
eign state applied 

N.Y.—Frummer v. Hilton Hotels Intern., Inc., 304 
N.Y.S.2d 335, 60 Misc.2d 840. 

A comparative negligence doctrine 
of the forum state may be applied 
where it is deemed to be the better 
rule of law.^^ 

43.15. U.S.— Decker v. Fox River Tractor Co., D.C. 
Wis., 324 F.Supp. 1089. 

§ 174(1). In General 

43.50. U.S.—McSparran v. Hanigan, D.C.Pa., 225 
F.Supp. 628, 640, affd., C.A., 356 R2d 983. 

Doctrine not favored 

U.S.-Quinn v. U.S., D.CArk., 312 RSupp. 999, affd., 
C.A., 439 F.2d 335—Phillips v. Morton Frozen 
Foods, D.CArk., 313 F.Supp. 228. 

Ark.—Spradlin v. Klump, 427 S.W.2d 542, 244 Ark. 
841. 

In those jurisdictions which have 
abolished the doctrine of contributory 
negligence and which have subsumed 
the doctrine under the general process 
of assessing liability in proportion to 
negligence, as discussed supra § 169, 
the doctrine of assumption of risk has 
also been abolished at least to the ex- 
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tent that it is merely a variant of the 
doctrine of contributory negligence."^^'^’ 

43.51. U.S.—Fabian v. E. W. Bliss Co, C A.N M 
582 F.2d 1257. 

Sedco Intern., S. A v. Cory, D.C.Iowa, 522 
F.Supp. 254, affd., C.A., 683 F,2d 1201, cert den. 
103 S.Ct. 379, 459 U.S. 1017, 74 L.Ed.2d 512. 
Cal.—LI V. Yellow Cab Co of California, 119 Cal.Rptr. 

858, 532 P.2d 1226, 13 C.3d 804, 78 A.L.R.3d 393. 
Fla.—Hall v. Holton, App., 330 So.2d 81. 

Me.—Wilson v. Gordon, 354 A.2d 398. 

Or.—Thompson v. Weaver, 560 P.2d 620, 277 Or. 299. 
Pa.—Rutter V. Northeastern Beaver County School 
Dist., 437 A.2d 1198, 496 Pa. 590. 

Tex.—Farley v. M M Cattle Co., 529 S.W.2d 751, app. 
after remand 549 S.W.2d 453, err. ref. no rev. 
err.—‘Bennett v Span Industries, Inc., App. 6 Dist., 
628 S.W.2d 470, err. ref. n.r.e. 

Wash.—Lyons v. Redding Const. Co., 515 P.2d 821, 83 
Wash.2d 86. 

Statute not retroactive 

Mass.—Wilson v. Boston Redevelopment Authority, 
359 N.E.2d 1306, 371 Mass. 841. 

Doctrine subsumed by contributory negligence 
Kan.—Williamson v. Smith, 491 P.2d 1147, 83 N.M 
336. 

N.M.—Kabella v. Bouschelle, App., 672 P.2d 290, 100 
N.M. 461. 

43.55, Ariz.—Hildebrand v. Minyard, 494 P.2d 1328, 
16 Ariz.App. 583. 

La.—Taylor v. Roach, App., 302 So.2d 327. 

Md.—Rogers v. Frush, 262 A.2d 549, 257 Md. 233, 40 
A.L.R.3d 847. 

Mo.—C.J.S. cited in Turpin v. Shoemaker, 427 S.W.2d 
485, 489. 

Nev.—Downing v. Marlia, 417 P.2d 150, 82 Nev 294. 
S.C.—C.J.S. quoted in Griffin v. Griffin, App., 318 
S.E.2d 24, 28, 282 S.C. 288. 

Based essentially on consent 
Cal.—Kovacs v. Sturgeon, 79 Cal.Rptr. 426, 274 C.A.2d 
478. 

43.60. Ariz.—Hildebrand v. Minyard, 494 P.2d 1328, 
16 Ariz.App. 583. 

Cal.—Tavernier v. Maes, 51 Cal.Rptr. 575, 242 C.A.2d 
532—Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 
26 C.A.3d 537. 

Voluntary entry into relation presenting obvious 
danger 

S.C.—Turner v. Sinclair Refining Co., 173 S.E.2d 356, 
254 S.C. 36. 

Primary and secondary distinguished 

Fla.—Blackburn v. Dorta, 348 So.2d 287, on remand 
Sup., 350 So.2d 25. 

Minn.—Armstrong v. Mailand, 284 N.W,2d 343, 11 
A.L.R.4th 583. 

Under other authority, assumption 
of risk is not available as a bar to 
recovery unless the plaintiff had ex¬ 
pressly assumed the risk involved.'^^-** 

43.61 Idaho—Salinas v, Vierstra, 695 P.2d 369, 107 
Idaho 984. 

43.65. U.S,—Amick v, Gooding Amusement Co., 
D.C.S.C., 248 F.Supp. 782'. 

“Joint premise” defense 
Or.—Bowers v. Mathis, 571 P.2d 489, 280 Or. 367, 
44. U.S.—Hennigan v. Atlantic Refining Co., D.C. 
Pa., 282 F.Supp. 667, affd., C.A., 400 F.2d 857, 
cert, den, 89 S.Ct. 1739, 395 U.S. 904, 23 L.Ed.2d 
216—Daily v. Missouri Pac. R. Co., D.C.Kan., 
298 F.Supp. 911—Heath v. John Deere Co. of 
Kansas City, D.C.Okl, 308 F.Supp. 235. 

Idaho—Messmer v. Ker, 524 P.2d 536, 96 Idaho 75, 
lU.—Court V. Grzelinski, 379 N.E2d 281, 19 Ill.Dec. 
617, 72 I11.2d 141—Ziegert v. South Chicago Com¬ 
munity Hospital, 425 N.E.2d 450, 54 Ill.Dec. 585, 
99 Ill.App.3d 83. 


Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind.App. 
118—Coleman v. DeMoss, 246 N.E.2d 483, 144 
Ind.App. 408 

Kan.—Ballhorst v. Hahner-Foreman-Cale, Inc., 484 
P.2d 38, 207 Kan. 89—Smith v. Blakely, 515 P.2d 
1062, 213 Kan. 91. 

N C—McWilliams v. Parham. 152 S.E.2d 117, 269 
N.C. 162. 

In Michigan 

(3) Mich.—Bumstead v. Bucht, 143 N.W.2d 789, 4 
Mich.App. 4. 

Doctrine disapproved in negligence cases 

Alaska—Leavitt v. Gillaspie, 443 P.2d 61. 
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45. U.S—Green v. Sanitary Scale Co., C.A.Pa., 431 
F.2d 371. 

Deeds v. U.S., D.C.Mont., 306 F.Supp. 348— 
Barash v, KLM Royal Dutch Airlines, D.CiN.Y., 
315 F.Supp. 389—Harris v. Hercules Inc., D.C. 
Ark., 328 F.Supp. 360, affd., C.A., 455 F.2d 267. 
Ark.-Capps v. McCarley & Co., 544 S.W.2d 850, 260 
Ark. 839. 

Cal ■—Curran v. Green Hills Country JClub, App., 101 
Cal.Rptr. 158, 24 C.A.3d 501—Roberts v. Guillory, 
102 Cal.Rptr. 134, 25 C.A.3d 859. 

Ill.—Kjellesvik v. Commonwealth Edison Co., 392 
N.E.2d 116, 29 Ill.Dec. 559. 73 Ill.App.3d 773. 
La.—Gatti v. World Wide Health Studios of Lake 
Charles, Inc., App., 323 So.2d 819 
Md.—Williamson Truck Lines, Inc. v. Benjamin, 222 
A 2d 375, 244 Md. 1. 

Mass.—Haley v. Moyen Const. Corp„ 408 N.E.2d 864, 
381 Mass. 239. 

Ohio—C.J.S. cited in Willis v. Eckert Packing Co., 255 
N.E.2d 309, 312, 21 Ohio App.2d 117. 

Pa.—Sharp v. Luksa, 269 A.2d 659, 440 Pa. 125. 
S.D.-Miller v. Baken Park. Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds. 178 N.W.2d 560, 85 
S.D. 133. 

Tex.—Denton v. Poole, Civ.App., 478 S.W.2d 834, err. 
ref. no rev. err. 

“Acceptance of risk,” etc. 

(2) Other statements. 

Iowa—Christopherson v, Christensen, 140 N.W.2d 146, 
258 Iowa 648. 

In Mississippi 

(I) U.S.—Wright v. Standard Oil Co., D.C.Miss., 319 
F.Supp. 1364, revd. in part on oth grds., C.A., 470 F.2d 
1280, cert. den. 93 S.Ct. 2772, 412 U.S. 938, 37 L.Ed.2d 
398, reh, den. 471 F.2d 650. 

(3) Other statements. 

Miss.—White v. Mississippi Power Sc Light Co., 196 
So.2d 343, 30 A.L.R.3d 754—United Roofing & 
Siding Co. v. Seefcid, 222 So.2d 406. 

In Tennessee 

(3) Other statements. 

Tenn.—Baker v. Riverside Church of God, 453 S.W.2d 
801, 61 Tenn.App. 270. 

In Wisconsin 

(5) Assumption of risk not defense under safe place 
statute. 

Wis.—Gross V. Denow, 212 N.W,2d 2, 61 Wis.2d 40, 
app. after remand 260 N.W.2d 36, 81 Wis.2d 129— 
Kaiser v. Cook, 227 N.W.2d 50, 67 Wis.2d 460. 

In Kentucky the doctrine of assumption of risk has 
been abolished. 

Ky.—Parker v. Redden, 421 S.W.2d 586. 

Contractual relationship between parties to n^- 
ligence action 

Ill.—Duffy V. Midlothian Country Club, 415 N.E.2d 
1099, 47 IllDec. 786, 92 Ill.App.3d 193, app. after 
remand 481 N.E.2d 1037, 90 Ill.Dec. 237, 135 
III.App.3d 429. 
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46. Compared with contributory negligence 
Ill.—Provence v. Doolin, 414 N.E.2d 786, 46 Ill.Dec. 
733. 91 III.App.3d 271, 13 A.L.R.4th 607. 
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N.Y.—Valder v. Weston, 394 N.Y.S.2d 253, 57 A.D.2d 
862. 
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46.5 S.C—C.JJ5. quoted in Griffin v. Griffin, App., 
318 S.E.2d 24. 29. 282 S.C. 288. 

Not inconsistent with contributory negligence 
Neb.—Garcia v. Howard. 262 N.W.2d 190, 200 Neb. 
57. 

Victim fault 

La.—Gordon v. City of New Orleans, App., 430 So.2d 
234—Giovingo v. Cochiara, App. 5 Cir., 449 So.2d 
699, writ den. 456 So.2d 165. 

46.10. U.S.—City of Brady, Tex. v. Finklea, C.A. 
Tex., 400 F.2d 352. 

Okl.—Davis v. Whitsett, 435 P.2d 592. 

R. I.—Kennedy v. Providence Hockey Club, Inc., 376 

A.2d 329, 119 R.I. 70. 

Tex.—Stephens v. Texas Elec. Service Co., Civ.App., 
436 S.W 2d 572, err. ref. no rev. err.—Hopkins v. 
Texas Power Sc Light Co., Civ.App., 514 S.W.2d 
143. 

Wash.—Simpson v. May, 486 P.2d 336, 5 Wash.ApP* 
214. 

Maxim not applicable 

Wash.—Lyons v. Redding Const. Co., 515 P.2d 821. 83 
Wash.2d 86. 

Abolished 

Tex.—Abalos v. Oil Development Co. of Texas, 544 
S.W.2d 627. 

46.15. Hawaii—Burrows v. Hawaiian Trust Co., 417 
P.2d 816, 49 Haw. 351. 

Assumed risk and volenti non fit iiyuria distin¬ 
guished 

(1) Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind. 
App. 118. 

46,25. Mo.—Bullock v. Benjamin Moore Sc Co., 
App., 392 S.W.2d 10. 

Tex.—Bradley v. Delph Nor-Tex Hide Co., Civ.App., 
428 S.W.2d 481, err. ref. no rev. err. 

Other definitions 

(1) Tex.—Armstrong v. Callan, C»v.App., 485 

S. W.2d 350, err. ref. no rev. err. 

47. U.S.—Wyly V. Burlington Industries, Inc., C.A. 
Tex., 452 F.2d 807—Messick v. General Motors 
Corp., C.A.Tex., 460 F.2d 485—Zrust v. Spencer 
Foods, Inc., C.A.Neb., 667 F.2d 760. 

Ga.—Yankey v. Battle, 176 S.E.2d 714, 122 Ga.App, 
275. 

Minn.—Evanson v. Jerowski, 241 N.W.2d 636, 308 
Minn. 113. 

Tex.—Stephens v. Texas Elec. Service Co., Civ.App., 
436 S.W.2d 572, err. ref. no rev. err.—Birdsall v. 
Ounts, Civ.App., 450 S.W.2d 136, err. ref. no rev. 
err. 
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48. U.S.—Gray v. Martindale Lumber Co., C.A.Tcx., 
527 F.2d 1352. 

Idaho-Hodge v. Borden, 417 P.2d 75, 91 Idaho 125. 
R,L—Kennedy v. Providence Hockey Club, Inc., 376 
A.2d 329, 119 R,I. 70. 

Statements of essential elements 
U.S.—Messick v. General Motors Corp., C.A.Tex., 460 
F.2d 485. 

Rhoads v. Service Mach. Co., D.C.Aric., 329 
F.Supp. 367. 

Ala.—Employers Cas. Co- v, Hagendorfer, 393 So.2d 
999. 

Iowa—King v. Barrett, 185 N.W.2d 210. 

Tex.—Armstrong v, Calkn, Civ.App., 485 S.W.2d 350, 
err. ref. no rev. err. 

Wash.—Zook v. Baier, 514 P,2<i 923, 9 Wash.App. 708. 

49. U.S.'— Nelson v. Brunswick Corp., C.A.Wash., 
503 F.2d 376. 

Cal.—Beauchamp v. Los Catos Golf Course, 77 Cal. 
Rptr. 914, 273 CA.2d 20. 

D.C.—^Martin v. George Hyman (2onst. Co., App., 395 
A.2d 63. 
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Fla—Henry v. Britt, App., 220 So,2d 917, 

La.—Pollard v. Roberts, App., 306 So 2d 801, 

Minn.—Reikow v. Bituminous Const. Co., Inc., 224 
N.W.2d 921, 302 Minn. 316. 

R.I.—Kennedy v. Providence Hockey Club, Inc., 376 
A.2d 329, 119 R.I. 70. 

Tex.—Denton v. Poole, Civ.App., 478 S.W.2d 834, err. 
ref. no rev. err. 

Wash.—Martin v. Kidwiler, 426 P.2d 489, 71 Wash.2d 
47—Regan V. City of Seattle, 458 P.2d 12, 76 
Wash.2d 501, 

State of mind controlling 

(2) Subjective state. 

U.S.—Green v. Parisi, C.A.Pa., 478 F.2d 313. 

Elements 

Ohio—Mizenis v. Sands Motel, Inc., 362 N E.2d 661, 50 
Ohio App.2d 226, 4 0.0.3d 184. 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc, 
App., 494 S.W.2d 787. 

49,5. Miss.—C hJ.S. quoted in White v. Mississippi 
Power & Light Co., 196 So.2d 343, 351, 30 A.L 
R.3d 754. 

49.10. U.S.—Ricketson v. S^board Airline R. Co, 
C.A.Fla., 403 F2d 836—Petersen v. KIos, C.A. 

, Miss, 426 F2d 199, mandate am. on oth. grds 
433 F.2d 911—Weakley v. Fischbach & Moore, 
Inc., C.A.Tex., 515 F.2d 1260. 

Hubbard v, U.S., D.CVa., 295 F.Supp, 524. 

Ala.—Employers Cas. Co. v. Hagendorfer, 393 So.2d 
999. 

Cal.—Grey v. Fibreboard Paper Products Co., 53 Cal 
Rptr. 545, 418 P.2d 153, 65 C.2d 240. 

Sand V. Mahnan, 56 Cal.Rptr. 691, 248 C,A.2d 
679—Sperling v. Hatch, 88 CaI.Rptr 704, 10 
C.A.3d 54. 

Colo.—Brown v. Kreuser, 560 P.2d 105, 38 Colo.App. 
554. 

Fla.—Henry v. Britt, App., 220 So.2d 917—Rea v. 
Leadership Housing, Inc., App., 312 So.2d 818, 
approved, Sup., 348 So.2d 287, on remand 350 
So.2d 25. 

Idaho—Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 

Ind.—Coleman v. DeMoss, 246 N.E.2d 483, 144 Ind. 
App. 408—SuUivan v. Baylor, 325 N.E2d 475, 163 
Ind.App. 600. 

Iowa—CJ.S. cited in Knudsen v. Merle Hay Plaza, 
Inc., 160 N.W.2d 279, 282. 

Kan.—Kirsch' v. Dondlinger & Sons Const. Co., 482 
P.2d 10, 206 Kan. 701. 

La.—Laney v. Stubbs, App., 217 So.2d 468, affd. 229 
So.2d 708, 255 La. 84—Pollard v. Roberts, App., 
306 So.2d 801. 

Md.—CJUS. cited in Sacks v. Pleasant, 251 A-2d 858, 
863, 253 Md. 40. 

Minn.—Parr v. Hamnes, 228 N.W.2d 234, 303 Minn. 
333, 

Miss.—CJIS. cited in White v. Mississippi Power & 
Ught Co., 196 So.2d 343, 352, 30 A.L.R.3d 754— 
Canton Broiler Farms, Inc. v. Warren, 214 So.2d 
671. 

Mo.—Day v. Mayberry, App., 421 S.W.2d 34. 

Mont.—^Hanson v. Colgrove, 447 P.2d 486, 152 Mont 
161—^Dean v. First Nat. Bank of Great Falls, 452 
P.2d 402, 152 Mont. 474. 

Neb.—Munson v. Bishop Clarkson Memorial Hospital, 
186 N.W.2d 492, 186 Neb. 778—Hollamon v Ea¬ 
gle Raceways, Inc., 188 N.W.2d 710, 187 Neb. 221. 

Nev.—^Truckee-Carson Irr. Dist v. Wyatt, 448 P.2d 46, 
84 Nev. 662, cert. den. 89 S.Ct. 1753,’ 395 U.S. 910, 
23 L.Ed.2d 223. 

N.M.—Francis v. Johnson, App., 471 P.2d 682, 81 
N.M. 648. 

Ohio—Rainey v. Harshbarger, 220 N.E.2d 359, 7 Ohio 
App.2d 260—Roeckner v. Pence Drag Stop, Inc., 
225 N.E2d 284, 10 Ohio App.2d 20—Clark v. 
Becker Discount Drug Co, App., 322 N.E.2d 679. 

Tenn.—Rogers v. Garrett, 397 S.W.2d 372, 217 Tenn. 
282. 

Tex.—Howard v. Jackson Elec. Co-op., Inc., Civ.App., 
430 S.W 2d 689, err. ref. no rev. err. 

Utah—Hind.marsh v. O. P Skaggs Foodlmer, 446 P.2d 
410, 21 Utah 2d 413. 


Vt —Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566—Cameron v Abatiell, 241 A.2d 
310, 127 Vt. 111. 

Va.—Monk v. Hess, 191 S.E.2d 229, 213 Va. 244—Ste¬ 
vens V. Ford Motor Co., 309 S.E.2d 319, 226 Va. 
415. 

W.Va.—Korzun v. Shahan, 151 S.E2d 287, 151 W.Va. 
243. 

Implied assumption of risk 
U.S.—Wright V. Charles Pfizer & Co., D.C.S.C., 253 
F.Supp. 811. 

Anz.—Hildebrand v Minyard, 494 P,2d 1328, 16 Anz. 
App. 583. 

Fla.—Blackburn v. Dorta, 348 So. 2d 287, on remand 
Sup. 350 So.2d 25. 

Mont.—Gunderson v Nolte, 456 P.2d 282, 153 Mont. 
208. 

Or.—Blair v. Mt. Hood Meadows Development Corp., 
630 P 2d 827, 291 Or. 293. reh. den. and mod. on 
oth. grds. 634 P.2d 241. 291 Or. 703. 

Assumed risk pertains to state of mind 
Tex.—Panhandle &, S.F. Ry Co. v. Howard, Civ.App., 
397 S.W.2d 300 
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49.15, U.S—McGarry v. U.S., D.CNev., 370 
F.Supp. 525, affd. in part, revd in part on oth 
grds., C.A, 549 F.2d 587, cert den. 98 S.Ct. 398, 
434 U.S 922, 54 L.Ed.2d 279. 

Iowa—Pastour v Kolb Hardware, Inc., 173 N.W.2d 
116. 

Ohio—Benjamin v Deffet Rentals, Inc., 419 N E 2d 
883, 66 Ohio St.2d 86. 20 0.0.3d 71. 

Tenn.—O’Brien v. Smith Bros Engine Bebuilders, Inc., 
App.. m S W 2d 787. 

Intelligent choice 

Tex.—Montez v. Bailey County Elec. Co-op., Civ.App,, 
397 S.W.2d 108, err. ref. no rev. err.—Heldt v. 
McCrear>' Civ App., 399 S.W.2d 181—Charnn v, 
Methodist Hospital, Civ App., 432 S.W 2d 572. 
49.20. Cal.—Grey v, Fibreboard Paper Products Co., 
53 CaI.Rptr 545, 418 P.2d 153, 65 C.2d 240, 
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50. U.S.—Deeds v. U.S. D.C.Mont.. 306 F.Supp. 348. 
Ind.—Cornette v. Seaijeant Metal Products, Inc., 258 

N.E 2d 652, 147 Ind.App. 46. 

Qualified assumption of risk 
Fla.—Blackburn v. Dorta, 348 So.2d 287, on remand 
Sup., 350 So.2d 25. 

51. Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind. 
App 118. 

Contractual relationship 

Ind.—Christmas v. Christmas, App., 305 N.E2d 893, 
159 Ind.App. 193. 

54. U.S —Pritchard v. Liggett & Myers Tobacco Co., 
C.A.Pa., 350 F.2d 479, cert. den. 86 S.Ct. 549, 382 
U.S. 987, 15 L.Ed.2d 475, am. on oth. grds. 370 
F.2d 95, cert. den. 87 S.Ct. 1350, 386 U.S. 1009, 
18 L.Ed.2d 436—Myers v. Day & Zimmermann, 
Inc., C.A.Tex., 427 F.2d 248—KoserkofF v. Chesa¬ 
peake & O. Ry. Co„ C.A.Mich., 427 F.2d 1049, 
cert. den. 91 S.Ct. 924, 401 U.S, 947, 28 L.Ed.2d 
230, reh. den. 91 S.Ct. 1521, 402 U.S. 934, 28 
L.Ed.2d 869. 

Powell v U.S. Steel Corp., D.C.W.Va., 305 
F.Supp. 645. 

Ark.—Capps v. McCarley & Co., 544 S.W.2d 850, 260 
Ark. 839. 

Cal.—Walters v. Sloan, 142 CaI.Rptr. 152, 571 P.2d 
609, 20 C.3d.,199. 

Colo.—Ferguson v. Gardner, 554 P.2d 293, 191 Colo. 
527. 

Conn.—Warner v. Lrimatainen, 215 A.2d 406, 153 
Conn. 163—Wendt v. Balletto, 224 A.2d 561, 26 
Conn.Sup. 367. 

Del—Franklin v. Salminen, 222 A.2d 261. 

Ga.—Atlantic Coast Line R. Co. v. Street, 157 S.E.2d 
793, 116 Ga.App. 465—^Auerbach v. Padgett, 176 
S.E.2d 193, 122 Ga.App. 79. 

Idaho—Fawcett V. Irby, 436 P.2d 714, 92 Idaho 48. 
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III—Hensley v. Hensley. 210 N.E2d 568, 62 IllApp.2d 
252. ' 

Kan.—Schoof v. Byrd, 415 P,2d 384, 197 Kan. 38. 
Ky.—Wimsatt v. J. Bacon and Sons, 401 S.W.2d 581— 
Bennett v. Southern Bell Tel & Tel. Co., 407 
S.W,2d 403. 

La.—Salter v. Employers Liability Assur. Corp., App., 
312 So.2d 114. 

Md.—Burke v, Williams, 223 A.2d 187, 244 Md. 154. 
Minn.—Schroeder v. Jesco, Inc., 209 N.W.2d 414, 296 
Minn. 447. 

Miss.—Griffin v. Holliday, 233 So.2d 820. 

Mo.—Calderone v. St. Joseph Light & Power Co., App., 
557 S.W.2d 658. 

Mont.—Pickett v. Kygcr, 439 P.2d 57, 151 Mont. 87. 
Neb.—Mason v. Western Power & Gas Co., 160 
N.W.2d 204, 183 Neb. 392. 

N.M.—Dempsey v. Alamo Hotels, Inc., 418 P.2d 58, 76 
N.M 712. 

Ohio—Wever v. Hicks, 228 N.E2d 315, 11 Ohio St2d 
230. 

Palmer v. Holthaus, 251 N.E2d 701, 20 Ohio 
App.2d 78. 

Pa.—Bartkewich v. Billinger, 247 A.2d 603, 432 Pa. 
351 

S.C.—House V. European Health Spa, 239 S.E.2d 653, 
269 S.C. 644. 

Tex.—Heldt v. McCreary, Civ.App., 399 S.W.2d 181— 
Bradley v. Delph Nor-Tex Hide Co., Civ.App., 428 
S.W.2d 481, err. ref. no rev. err.—Fish v. Ovalle, 
Civ.App,, 512 S.W.2d 718, err. ref. no rev. err. 
Utah—Moore v. Burton Lumber & Hardware Co., 631 
P.2d 865. 

Va.—Tomlin v. Worley. 143 S.E2d 866, 206 Va..344. 
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55. U.S—Powell V. U.S. Steel Corp., D.CW.Va., 305 
F.Supp. 645. 

Kan—Hernandez v. Bachand, 427 P.2d 473, 199 Kan. 
82. 

La.—Laney v. Stubbs, App,, 217 So.2d 468, affd. 229 
So.2d 708, 255 La. 84. 

Minn.—Muckier v. Buchl, 150 N.W.2d 689, 276 Minn, 
490—Parness v. Economics, Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381 
Mont.—Pickett v. Kyger, 439 P.2d 57, 151 Mont. 87. 
Neb.—Garcia v. Howard, 262 N.W.2d 190, 200 Neb. 
57. 

Vt.—Baldwin v. State, 223 A.2d 556, 126 Vt. 70. 
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56. Ohio—Grossnickle v. Village of Germantown, 209 
N.E2d 442, 3 Ohio St.2d 96. 

58. U.S.—Stephenson v. College Misericordia, D.C. 

Pa., 376 F.Supp. 1324. 

Fla.—Evans v, Green, App., 251 So.2d 318. 

60. Kan.—C.J.S. quoted at length in Schoof v. Byrd, 
415 P.2d 384, 395, 197 Kan. 38—Guerra v. Jaeger, 
461 P.2d 737, 204 Kan. 309. 

Mere lack of care held not assumption of risk 
Iowa—Pastour v. Kolb Hardware, Inc., 173 N.W.2d 
116. 

Professional rescuer 

Wash.—Maltman v. Sauer, 530 P.2d 254, 84 Wash.2d 
975. 

62. U.S.—Stephenson v. College Misericordia, D.C. 
Pa., 376 F.Supp, 1324. 

64. Tex.—Dobbins v. United Super Markets, Civ. 
App., 556 S.W.2d 387, err. dism. 

Doctrine strictly construed 
Ariz.—McGrifF v. McGriff, 549 P.2d 210, 26 Ariz.App. 
430, vac. on oth. grds, 560 P.2d 1230, 114 Ariz. 
323. 

Conn.—Warner v. Liimatainen, 215 A.2d 406, 153 
Conn. 163. 

Tex.—Heil Co. v. Grant, Civ.App., 534 S.W,2d 916, err. 
ref. no rev, err. 

W.Va.—Hollen v. Linger, 151 S.E.2d 330, 151 W.Va. 
255. 
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Doctrine inapplicable if defendant not at fault 

La—Hebert v, Brazzel, App., 393 So.2d 135, affd. 403 
So.2d 1242 

page 292 

65. Minn.—Gaston v Fazendin Const., Inc., 262 
N.W.2d 434. 

N.D.—Johanson v. Nash Finch Co., 216 N.W.2d 271. 

§ 174(2). Voluntary Character of 
Exposure to Risk 

66. U.S.—Farmers Co-op. Elevator Ass’n Non-Stock 
of Big Spnngs, Neb. v. Strand, C.A.Neb, 382 F.2d 
224, cert. den. 88 S.Ct. 589, 389 U.S, 1014, 19 
L.Ed.2d 659, reh. den. 88 S.Ct. 815, 390 U.S. 913, 
19 L.Ed.2d 887. 

Ariz.—Bond v. Cartwright Little League, Inc., 536 P.2d 
697, 112 Anz. 9. 

Cal.—Myers v. King, 77 Cal.Rptr. 625, 272 C.A2d 
571—Carmichael v. Reitz, 95 Cal.Rptr. 381, 17 
C.A.3d 958. 

Conn.—Nally v. Charbonneau, 362 A 2d 494, 169 
Conn. 50. 

D.C.—Aylor v. Intercounty Const. Corp., 381 F.2d 930, 
127 U.S.App.D.C. 151. ' 

Fla.—Jones v. Crews, App., 204 So.2d 24. 

Ga.—Yandle v. Alexander, 156 S.E.2d 504, 116 Ga. 
App. 165—Atlantic Coast Line R, Co. v. Street, 
157 S.E.2d 793, 116 Ga.App. 465—Kitchens v. 
Winter Co. Builders, Inc., 289 S.E.2d 807, 161 
Ga.App. 701. 

Ind.—Moore v. Federal Pac. Elec Co., App., 402 
N.E.2d 1291. 

Iowa—Knudsen v. Merle Hay Plaza, Inc., 160 NW.2d 
279. 

Ky.—Daniels v. Kershner, 519 S.W.2d 386. 

La.—Fonseca v. Marlin Marine Corp., 410 So.2d 674. 
Vaughn v. Cortez, App,, 180 So.2d 796—Mitch¬ 
ell V. Hepinstall Steel Co,, App., 264 So.2d 325, 
writ den. 266 So.2d 447, 262 La. 1167. 

Mass —Breault v. Ford Motor Co., 305 N.E.2d 824, 364 
Mass. 352, 

Mich.—Koehler v. Detroit Edison Co., 165 N.W.2d 
598, 14 Mich.App. 367, afTd. in part, revd. in part 
on oth. grds. 174 N.W.2d 827, 383 Mich. 224. 
Minn—Tatro v. Carlson, 137 N.W.2d 187, 271 Minn. 
536—Stephenson v. F W. Woolworth Co,, 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990— 
Milloch V. Getty, 220 N.W.2d 481, 300 Minn. 442. 
Miss.—Mississippi Export R. Co. v. Temple, 257 So.2d 
187. 

Mo.—McConnell v. Pic-Walsh Freight Co., 432 S.W.2d 

292. 

Mont.—Gunderson v. Nolte, 456 P.2d 282, 153 Mont. 
208. 

Neb.—Kaufman v. Tnpple, 144 N.W.2d 201, 180 Neb. 
593—Circo v. Sisson, 229 N.W.2d 50, 193 Neb. 
704. 

N.M.—^Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625, 78 N M. 86—Gray v. E. J. Longyear Co., 429 
P.2d 359, 78 N.M. 161. 

Harless v. Ewing, App,, 452 P.2d 483, 80 N.M. 
149, app. after remand 469 P.2d 520, 81 N.M. 541, 
N.D.—Wentz v. Deseth, 221 NW.2d 101. 

Ohio—DeAmiches v. Popezun, 299 N.E.2d 265, 35 
Ohio St.2d 180. 

Pa.—Klagcs v. General Ordinance Equipment Corp., 
367 A.2d 304, 240 Pa.Super. 356. 

R.L—Kennedy v. Providence Hockey Club, Inc., 376 
A2d 329, 119 R.I. 70. 

'sJex.—CJ.S. cited in Marshall v. Ranne, 511 S.W.2d 
255, 260. 

Cockrell v. Lamb County Elec. Co-op., Inc,, 
Civ.App., 457 S.W.2d 106, err. ref. no rev. err.— 
Grubb v. Grubb, Civ.App., 525 S.W.2d 38, err. ref. 
no rev. err. 

Vt.—Sunday v, Stratton Corp., 390 A.2d 398, 146 Vt. 

293. 

W.Va.—Cross v. Noland, 190 S.E.2d 18, 156 W.Va. 1. 


Express voluntary agreement to assume 

U.S.—Keegan v. Anchor Inns, Inc, C.A.Vjrgm Islands, 
606 F.2d 35 

Wash.—Hogenson v. Service Armament Co., 461 P.2d 
311, 77 Wash 2d 209. 

Primary assumption of risk 

Minn.—Olson v. Hansen, 216 N.W.2d 124, 299 Minn. 
39 
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66.5. Colo.—Beeson v. Kelran Constructors, Inc., 608 
P.2d 369, 43 Colo App 505. 

66.20. D.C.—Martin v. George Hyman Const. Co., 

App., 395 A.2d 63. 

Ga.—Owens-Illinois, Inc. v Bryson, 225 S E.2d 475, 
138 Ga.App. 78. 

Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 Iowa 
557—Berge v. Harris, 170 N.W.2d 621—Wallace v. 
Reeder, 219 N.W 2d 27. 

Minn—Tatro v. Carlson, 137 N.W.2d 187, 271 Minn. 
536—Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381. 

N.M.—Gray v. E. J. Longyear Co., 429 P.2d 359, 78 
NM. 161 

Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 308 

67. U.S.—Associated Engineers, Inc. v. Job, C.A.S.D., 
370 F.2d 633, cert, den 88 S.Ct. 59, 389 U.S. 823, 
19 L.Ed.2d 77. 

Cal.—Baker v. Chrysler Cprp., 127 Cal.Rptr. 745, 55 
C.A.3d 710. 

Minn —Cogswell v. U.S.S. Yorktown Post 178, Veter¬ 
ans of Foreign Wars of U.S., 143 N.W.2d 45, 274 
Minn. 154. 

Neb-Makovicka v. Lukes, 153 N.W.2d 733, 182 Neb. 
168 

67.5. U.S —Draper v. Airco, Inc., C.A.N.J., 580 F.2d 
91. 

Cal.—Beauchamp v. Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20 

Ga-Owens-Illinois, Inc. v. Bryson, 225 S.E.2d 475, 
138 Ga.App. 78 

Md.—Gibson v. Beaver, 226 A.2d 273, 245 Md. 418 

Economic necessity 

III.—C.J.S. cited in Fore v Vermeer Mfg. Co., 287 
N.E.2d 526, 528, 7 Ill.App.3d 346. 

(2) Similar statements. 

U.S.—Demarest v. T. C. Bateson Const. Co., C.A N.M., 
370 F.2d 281. 

Del.—Tew v. Sun Oil Co., Super., 407 A.2d 240, apply¬ 
ing Pennsylvania law. 

N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

67.10. Cal,—Gonzalez v. Garcia, 142 CalRptr. 503, 
75 CA,3d 874. 

Minn.—Cogswell v. U.S.S. Yorktown Post 178, Veter¬ 
ans of Foreign Ware of U.S., 143 N.W.2d 45, 274 
Minn. 154—Hedgtin v. Church of St. Paul of Sauk 
Centre, 158 N.W.2d 269. 280 Minn. 119. 

67.15. U.S.—Littleton v. W.U. Tel. Co.. C.A.Okl., 
442 F.2d 1169, stating Texas law—Bitsos v. Red 
Owl Stores, Inc., C.A.S.D., 459 F.2d 656. 

Anz—O’Reilly Motor Co. v. Rich, 411 P,2d 194, 38 
Ariz.App. 21 

D.C.—Martin v. George Hyman Const. Co., App., 395 
A.2d 63. 

Minn.—Meyer v. Bushma, 202 N.W.2d 871, 295 Minn. 
510, 

Mont.—Gunderson v, Nolte, 456 P,2d 282, 153 Mont. 
208. 

N.Y.-Culver v. GIoo, 276 N.Y.S.2d 969, 27 A.D.2d 
698, app. dism. 226 N.E.2d 696, 19 N.Y.2d 802, 
279 N.Y.S.2d 961, 

Wash.—Zook v Baier, 514 P.2d 923, 9 Wash.App. 708. 

Limitation of rule 

Minn.—Peterson v. W. T Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495. 

70. Ga.—Roberts v. Bradley, 150 S,E.2d 720, 114 
Ga.App. 262. 
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70.5. D.C.—Kanelos v. Kettler, C.A.. 406 F.2d 951. 
132 U.S.App.D.C. 133. 

Md.—Maryland State Fair and Agr. Soc., Inc. v. Lee, 
348 A.2d 44, 29 MdApp. 374. 

Nev.—Rogers v. Tore, Limited, 459 P.2d 214, 85 Nev. 
548. 

70.10. Miss.—CJUS. cited In Daves v. Reed. 222 
So.2d 411, 415. 

Tex.—CJ.S. cited in Marshall v. Ranne. 511 S.W.2d 
255. 260. 

§ 174(3). Knowledge and Apprecia¬ 
tion of Danger 

71. U S.—Diamond Crystal Salt Co. v. Thielman, 
C.A.La., 395 F.2d 62—Singer v. Sterling Drug, 
Inc., C.A.I11.. 461 F.2d 288, cert. den. 93 S.Ct. 
131, 409 U.S. 878, 34 L.Ed.2d 132—Weakley v. 
Fischbach & Moore, Inc., C.A.Tex., 515 F^d 
1260—Maxey v. Freightliner Corp., C.A.Tex., ^5 
F 2d 1367, app. after remand 722 F.2d 1238, mod. 
on oth. grds., reh. den. 727 F.2d 350. 

Anz —Chavez v. Pima County, 488 P.2d 978, 107 Ariz. 
358. 

Patania v. Silverstone, 415 P 2d 139, 3 Ariz.App. 
424—Reckart v. Avra Val. Air, Inc., 509 P.2d 231, 
19 Ariz.App. 538, 

Ark.—Page v. Boyd-Bilt, Inc., 438 S.W.2d 307, 246 
Ark. 352. 

Cal.—Sand v. Mahnan, 56 Cal.Rptr. 691, 248 C.A,2d 
679—Sweeney v. Stone, 71 Cal.Rptr. 497, 265 
C.A.2d 693—Myers v. King, 77 Cal.Rptr. 625, 272 
C.A 2d 571—Carr v. Pacific Tel. Co., 103 Cal. 
Rptr. 120, 26 C.A.3d 537. 

Colo.—Barker v. Colorado Region Sports Car Club of 
America, Inc., 532 P.2d 372, 35 CoIo.App. 73. 
Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 A.2d 
323, 3 Conn.Cir. 690. 

DC—Kanelos v. Kettler. C.A.. 406 F.2d 951, 132 
U.S.App.D.C. 133. 

Fla.—Lora v Maule Industries, Inc., App., 235 So.2d 
743—DePew v. Sylvia, App., 265 So.2d 75—Rea v. 
Leadership Housing, Inc., App., 312 So.2d 818, 
approved, Sup., 348 So.2d 287, on remand 350 
So.2d 25. 

Ga.—Alterman v. Jinks, 179 S.£.2d 92, 122 Ga.App. 
859. 

Idaho—Metz v. Haskell, 417 P.2d 898, 91 Idaho 160. 
Ill.—Sweeney v. Matthews, 236 N.E.2d 439, 94 III. 

App.2d 6, affd. 264 N.E.2d 170, 46 Ill2d 64. 
Ind.—Pfisterer v. Grisham, App., 210 N.E.2d 75, 137 
Ind.App. 565. 

Iowa—Lamaak v. Brown, 147 N.W.2d 915, 259 Iowa 
1324—Berge v. Harris, 170 N.W,2d 621. 

Kan.—Mechtley v. Price, 536 P.2d 1385, 217 Kan. 344. 
La.—Mounton v. Vanguard Ins. Co., App., 293 So.2d 
604—Pagitt Well Service, Inc. v. Sam Broussard, 
Inc., App., 293 So.2d 631, writ ref.. Sup., 295 So.2d 
817, two cases—Simmons v. Beauregard Parish 
School Bd., App., 315 So.2d 883, writ den., Sup., 
320 So.2d 207—Robillard v. P & R Racetracks, 
Inc., App, 405 So.2d 1203. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590-Gibson v. Beaver, 226 A.2d 273, 245 
Md. 418. 

Minn.—Tatro v. Carlson, 137 N.W.2d 187, 271 Minn. 
536—Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561, 275 Minn. 408—^Stephenson v. F. W. Wool- 
worth Co., 152 N.W.2d 138, 277 Minn. 190, 31 
A.L.R.3d 990—Coenen v. Buckman Bldg. Corp., 
153 N.W.2d 329, 278 Minn. 193, 28 A.L.R.3d 592. 
Miss.—^White v. Mississippi Power & Light Co., 196 
So.2d 343, 30 A.L.R.3d 754—McLeod v. Whitten, 
413 So.2d 1020. 

Mont.—Gunderson v. Nolte, 456 P,2d 282, 153 Mont. 
208—Shahrokhfar v. State Farm Mut. Auto. Ins. 
Co.. 634 P.2d 653, 27 A.L.RAth 309. 

Neb.—Makovicka v, Lukes, 153 N.W.2d 733, 182 Neb. 
168—^Jensen v. Hawkins Const. Co., 226 N.W.2d 
346, 193 Neb. 220. 

Nev.—Drummond v. Mid-West Growers Co-op. Corp., 
542 P.2d 198, 91 Nev. 698. 
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N.M.—Papia v. Panhandle Steel Erectors Co, 428 P.2d 
625, 78 N.M. 86. 

Garcia v. Barber’s Super Markets, Inc., App., 
463 P 2d 516, 81 N.M. 92. 

N.Y.—Kulaga v. State, 322 N.Y.S.2d 542, 37 A.D.2d 
58, affd. 290 N.E2d 437, 31 N.Y2d 756, 338 
N,Y.S.2d 436. 

N.C.—Long V Methodist Home for the Aged, Inc., 179 
S.E.2d 3, 10 N.C.App. 534, affd. 187 S.E.2d 718, 
281 N.C. 137. 

N.D.—Wentz v. Deseth, 221 N.W.2d 101. 

Ohio—-Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 
230—Bricre v. Lathrop Co., 258 N.E.2d 597, 22 
Ohio St.2d 166. 

Salemi v. Duffy Const. Corp., App., 197 N,E.2d 
397, revd. on oth. grds. 209 N.E.2d 566, 3 Ohio 
St.2d 169, cert. den. 86 S.Ct. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh. den. 86 S.Ct. 1271, 383 U.S. 973, 
16 L.Ed.2d 313. 

Okl.—^Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924—Davis v. Whitsett, 435 P.2d 592. 

Pa.—Cummings v. Borough of Nazareth, 233 A.2d 874, 
427 Pa. 14, app. after remand 242 A.2d 460, 430 
Pa. 255. 

Whitley v. Philadelphia Transp. Co., 234 A.2d 
922, 211 PaSuper. 288. 

R. I.—Kennedy v. Providence Hockey Club, Inc., 376 

A.2d 329, 119 R.I. 70. 

S. D.—Smith v. Community Co-op. Ass’n of Murdo, 209 

N.W.2d 891, 87 S.D. 440. 

Tenn.—ElUthorpe v. Ford Motor Co., 503 S.W.2d 516 

Tex.—City of Austin v. Selter, Civ.App., 415 S.W.2d 
489, err. ref. no rev. err.—Williams v. Jackson, 
Civ.App., 436 S.W.2d 956, err. ref. no rev. err.— 
Grubb V. Grubb, Civ.App., 525 S.W.2d 38, err. ref. 
no rev. err. 

Vt.—Baldwin v. State. 223 A.2d 556, 126 Vt 70. 

Va.—Amusement Slides <3orp. v. Lehmann, 232 S.E.2d 
803, 217 Va. 815—Colonial Natural Gas Co. v. 
Sayers, 284 S.E.2d 599, 222 Va. 781. 

Wash.—Hogenson v. Service Armament Co., 461 P.2d 
311, 77 Wash.2d 209. 

W.Va.—Cross v. Noland, 190 S.E.2d 18, 156 W.Va. 1. 

Knowledge of particular risk 

(1) Cal.—Chase v. Shasta Lake Union School Dist., 

66 Cal.Rptr. 517, 259 C.A.2d 612—Crain v. Sestak, 68 

Cal.Rptr. 849, 262 C.A.2d 478—Kovacs v. Sturgeon, 79 

Cal.Rptr. 426, 274 C.A.2d 478—Sperling v. Hatch, 88 

Cal.Rptr. 704, 10 C.A.3d 54. 

(3) Other statements. 

U.S.—Gobem v. Metals & (Controls, Inc., CA.Mass., 
418 F.2d 290. 

Cal.—^Tavernier v. Maes, 51 Cal.Rptr. 575, 242 C.A,2d 
532—^Keeton v. Henning, 81 Cal.Rptr. 424, 1 
C.A.3d 50—Daura v. California Aviation Service, 
Inc., 84 Cal.Rptr. 191, 4 C.A.3d 191. 

Colo.—Karl v. Spedding (3hevrolet, Inc., App., 498 P.2d 
1164. 

Ga,—American Nat. Bank of Brunswick v. Howard, 
161 S.E2d 838, 117 Ga.App. 834. 

III.—^Russo V. The Range, Inc-, 395 N.E.2d 10, 32 
niDec. 63, 76 IU.App.3d 236. 

Ind.—Moore v. Moriarty, App., 415 N.E2d 779. 

Md.—Hooper v. Mougjn, 284 A.2d 236, 263 Md. 630. 

Minn.—Seidl v. Trollhaugen, Inc., 232 N.W.2d 236, 305 
Minn. 506. 

N.C—Jenkins v. Helgren, 217 S.E2d 120, 26 N.C.App. 
653. 

Tex.—Rourke v. Garza. Civ.App., 511 S.W.2d 331, 
affd., Sup., 530 S.W.2d 794. 

Wanting 

(2) Other matters. 

Tex.—Ellis v. Moore, 401 S.W.2d 789. 

Secondary assumption of risk 

Minn.—Olson v. Hansen, 216 N.W.2d 124, 299 Minn. 
39. 

More than one risk 

Pa.—Fahringer v, Rinehimer, 423 A. 2d 731, 283 Pa.Su- 
per. 93. 
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71.5* U.S.—Davis v. Liberty Mut. Ins. Co., C.A.AIa., 
525 F.2d 1204, reh. den. 528 R2d 928. 

Cal.—Carr v. Pacific Tel. Co.. 103 Cal.Rptr. 120, 26 
CA.3d 537. 

Ill.—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill.App.2d 
336. 

Iowa—Winkler v. Patten, 175 N.W.2d 126. 

La.—Salter v. Employers Liability Assur. Corp., App., 
312 So.2d 114. 

Md.—Kasten Const. Co. v. Evans, 273 A.2d 90, 260 
Md. 536. 

Minn.—Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561. 275 Minn. 408—Parr v. Hamnes, 228 N.W.2d 
234, 303 Minn, 333—Gnffiths v. Lovelcttc Transfer 
Co., Inc., 313 N.W.2d 602. 

Miss,—Crouch v. Mississippi Power & Light Co., 193 
So.2d 144. 

Neb.—Makovicka v. Lukes, 153 N.W.2d 733, 182 Neb. 
168. 

Pa.—Watson v. 2^notti Motor Co., 280 A.2d 670, 219 
Pa.Super. 96. 

R. I.—D’Andrea v. Sears, Roebuck & Co., 287 A.2d 

629, 109 R.I. 479. 

Concealed risk 

Pa.—Walters v. Char-Mar, Inc., 284 A.2d 139, 220 
Pa.Super. 79. 

S. D.—Miller v. Baken Park, Inc., 175 N,W.2d 605, 84 

S.D. 624, mod. on oth: grds. 178 N.W.2d 560, 85 
S.D. 133. 

71. U.S.—Zrust v. Spencer Foods, Inc., C.A.Neb., 667 
F.2d 760. 

Quinn v. U.S., D.CArk., 312 F.Supp. 999, affd., 
C.A., 439 F.2d 335. 

Idaho—McDrummond v. Montgomery Elevator Co., 
551 P.2d 966. 97 Idaho 679. 

Md.—Maryland State Fair and Agr. Soc. Inc. v. Lee, 
348 A.2d 44, 29 Md.App. 374. 

Tex.—Cactus Drilling Co. v. Williams, Civ.App., 525 
S.W.2d 902, err. ref. no rev. err. 

71.15, U.S.—Myers v. Day & Zimmermann, Inc., 
C.A.Tex.. 427 F.2d 248. 

Quinn v. U.S., D.CArk., 312 F.Supp. 999, affd., 
C.A., 439 F.2d 335—^Phillips v. Morton Frozen 
Foods, D.C.Ark.. 513 F.Supp. 228. 

Cal.—^Tavernier v Maes, 51 Cal.Rptr. 575, 242 C.A.2d 
532. 

Fla.—Sonnenbom v. Gartrell, App., 179 So.2d 385, cert, 
discharged. Sup., 189 So.2d 621. 

N.M.—^Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625, 78 N.M. 86 

N.Y.—Stevens v. Central School Dist. No. 1 of Town of 
Ramapo, 270 N.Y.S.2d 23, 25 A.D.2d 871, affd. 
235 N.E.2d 448, 21 N.Y.2d 780, 288 N.Y.S.2d 475. 

Vt.—Johnson v. Fisher, 306 A.2d 696, 131 Vt. 382. 

Mere knowledge of fact that injury might re¬ 
sult, etc. 

Kan.—Guerra v. Jaeger, 461 P.2d 737, 204 Kan. 309, 
204 Kan. 309. 

71.20. U.S.—Dulin V. Circle F Industries, Inc., C.A. 
Ark., 558 F.2d 456. 

Cal.—Carr v. Pacific TeL Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Fla.—O’Connell v. Walt Disney World Co., App. 5 
Dist., 413 So.2d 444. 

Ill.—Maytnier v. Rush, App., 225 N.E.2d 83. 

La.—MeInnis v. Fireman’s Fund Ins. Co., 322 So.2d 
155. 

Mont.—Kopischke v. First Continental Corp., 610 P.2a 
668, 187 Mont. 471. 

Okl.—^Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

Tex.— J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 228, err. ref. no rev. err.—^Katz v. South¬ 
western Scrap Materials Co., Civ.App., 412 S.W.2d 
685—City of Austin v. Selter, Civ.App., 415 
S.W.2d 489, err. ref. no rev. err. 

Vt.—Johnson v. Fisher, 306 A.2d 696, 131 Vt. 382. 

71.25. U.S.—U.S. Steel v. Warner, C.A.Utah, 378 
F.2d 995. 
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Ariz.—Garcia v. City of South Tucson, App., 640 P.2d 
1117, 131 Ariz. 315. 

Ark.—Kuykendall v. Newgent, 504 S.W.2d 344, 255 
Ark. 945. 

Cal.—Chase v, Shasta Lake Union School Dist., 66 
Cal.Rptr. 517, 259 CA.2d 612, 37 A.L.R.3d 704— 
Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Idaho—Hodge v. Borden, 417 P.2d 75, 91 Idaho 125. 

La.—Prestcnbach v. Sentry Ins. Co., 340 So.2d 1331. 

Robillard v. P & R Racetracks, Inc., App., 405 
So.2d 1203. 

Minn.—Coenen v. Buckman Bldg. Corp., 153 N.W.2d 
329, 278 Mmn. 193, 28 A.L.R.3d 592—CJ.S. quot¬ 
ed at length in Beckman v. V.J.M. Enterprises, 
Inc., 269 N.W.2d 37, 39. 

Ncv.—Downing v. Marita, 417 P.2d 150, 82 Nev. 294. 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W.2d 787. 

Tex.—Shamrock Fuel & Oil Sales Co. v. Tunks, 416 
S.W.2d 779. 

Azores v. Samson, Civ.App., 434 S.W.2d 401. 

Utah—Mecse v. Brigham Young University, 639 P.2d 
720. 

Willful misconduct 

(2) Other statements. 

Cal.—Dziura v. California Aviation Service, Inc., 84 
Cal.Rptr. 191, 4 C.A.3d 191. 

Objective test 

La.—Poe v. State Farm General Ins. Co., App., 360 
So.2d 634. 

Md.—Maryland State Fair and Agr. Soc., Inc. v. Lee, 
348 A.2d 44, 29 Md.App. 374. 

Pa.—Weaver v. Clabaugh, 388 A.2d 1094, 255 Pa.Su- 
per. 532. 

71.30. Cal.—Chase v. Shasta Lake Union School 
Dist., 66 Cal-Rptr. 517, 259 C.A.2d 612, 37 A.L. 
R.3d 704-Crain v. Sestak, 68 Cal.Rptr. 849, 262 
C.A.2d 478. 

Ind.—Gerrish v. Brewer, App., 398 N.E.2d 1298. 

La.—Evans v. Travelers Ins. Co., App., 351 So.2d 783. 
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71.35. U.S.— Quinn v. U.S., D.C.Ark., 312 F.Supp. 
999, affd., C.A., 439 F.2d 335. 

Tex.—Vanlandingham v. First Sav. & Loan Ass’n, Civ. 
App., 410 S.W.2d 218, err. ref, no rev. err. 

Volenti non fit injuria doctrine 

Wash.—Martin v. Weyerhaeuser Co., 462 PJd 981, 1 
Wash.App. 463. 

71.40. U.S.—Mitchell v. Young Refining Corp., C.A. 
Ga., 517 F.2d 1036. 

Cal.—Gilbert v. City of Los Angeles, 58 Cal.Rptr. 56, 
249 C.A.2d 1006—Sperling v. Hatch, 88 Cal.Rptr. 
704, 10 C.A.3d 54—Carr v. Pacific Tel, Co., 103 
CalRptr. 120, 26 C.A.3d 537. 

Kan.—Borth v. Borth, 561 P.2d 408, 221 Kan. 494. 

La.—Romero v. Town of Welsh, App., 370 So.2d 1286. 

Minn.— CJJS. quoted in Coenen v. Buckman Bldg. 
Corp., 153 N.W.2d 329. 338, 278 Minn, 193, 28 
A.L.R.3d 592. 

Subjective determination 

U.S.—Devers v. Mobil Chemical Corp., C.A.Tex., 488 
F.2d 258, cert. den. 94 S.Ct. 3073, 417 U.S. 947, 41 
L.Ed.2d 667. 

Maxey v. Freightliner Corp., D.C.Tex., 450 
F.Supp. 955. affd. CA., 623 F.2d 395, on reh. 665 
F.2d 1367, app. after remand 722 F.2d 1238, mod. 
on oth. grds., reh. den., 727 F.2d 350. 

La.—Poe V, State Farm General Ins. Co., App., 360 
So.2d 634. 

72, U.S.—Green v. Philadelphia Gas Works, D.CPa.^ 
333 F.Supp. 1398. Affd., C.A., 478 F.2d 3ll 

Ariz—Bryant v. Thunderbird Academy, 439 P.2d 818, 
103 Ariz. 247, 38 A.L.R.3d 901. 

Patama v. Silverstone, 415 P.2d 139, 3 Ariz.App. 
424. 

Ark—Larson Mach., Inc. v. Wallace, 600 S.W.2d 1, 
268 Ark, 192. 

Fla.—Hogge v, U.S. Rubber Co„ App., 192 So.2d 501. 
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Ga.— Atlantic Coast Line R. Co. v. Street, 157 S.E.2d 
793, 116 Ga.App. 465. 

La.— Champagne v. Missouri Pac. R. Co., App., 209 
So.2d 114, writ ref. 211 So.2d 327, 252 La. 459— 
Nurdin v. Connecticut Fire Ins. Co., App., 211 
So.2d 688—^Taylor v. National Indem. Co., App., 
215 So.2d 203—Jones v. Fireman’s Fund Ins. Co., 
App., 298 So.2d 337, writ ref., Sup., 302 So.2d 34. 

Md.—Gibson v. Beaver, 226 A.2d 273, 245 Md. 418. 

Minn.— Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561, 275 Minn. 408. 

Miss.— Security Barge Line, Inc. v. Killebrew, 278 So.2d 
460, cert. den. 94 S.Ct. 234, 414 U.S. 924, 38 
L.Ed.2d 158. 

Neb.—Hilker v. N. P. Dodge Bldg. Co., 168 N.W.2d 
701, 184 Neb. 495. 

Ohio—Salemi v. Duffy Const. Corp., App., 197 N.E.2d 
397, revd. on oth. grds. 209 N.E.2d 566, 3 Ohio 
St.2d 169, cert. den. 86 S.Ct. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh. den. 86 S.Ct. 1271, 383 U.S. 973, 
16 L.Ed.2d 313. 

Okl.—Harrod v. Baggett, 418 P.2d 652. 

jex.—Shurett v. Osborne, Civ.App., 408 S.W.2d 740— 

J, A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref no rev. err. 

Va.—High V. Coleman, 205 S.E.2d 408, 215 Va. 7. 

Wash.—Perry v. Seattle School Dist No. 1, 405 P.2d 
589. 66 Wash.2d 800. 

Simpson v. May, 486 P.2d 336, 5 Wash.App. 
214. 

Wis.—Ruff V. Burger. 145 N.W.2d 73, 32 Wis.2d 141. 

One chargeable with notice of special condi¬ 
tions, etc. 

N.J.—Walsh V. Madison Park Properties, Limited, 245 
A.2d 512, 102 N.J.Super. 134. 

Subjective standard 

Conn.—Wendt v. Balletto, 224 A.2d 561, 26 Conn.Sup. 
367. 

Fla.—clones v. Crews, App., 204 So.2d 24—Brevard 
County V. Jacks, App., 238 So.2d 156. 

Ill. —^Williams v. Brown Mfg. Co., 261 N.E.2d 305, 45 
Ill2d 418, 46 A.L.R.3d 226. 

Kan.—Borth v. Borth, 561 P.2d 408, 221 Kan. 494. 

Va.—Amusement Slides Corp. v. Lehmann, 232 S.E.2d 
803, 217 Va. 815. 

Knowledge inferred from circumstances 

Cal.—Sheppard v. City of Los Angeles, 342 P.2d 282, 
172 C.A.2d 338—Beauchamp v. Los Gatos Golf 
Course, 77 Cal.Rptr. 914, 273 C.A.2d 20. 

72.5. D.C.—Morrison v. MacNamara, App., 407 
A.2d 555. 

Ill—Williams v. Brown Mfg. Co„ 261 N.E.2d 305, 45 
I11.2d 418, 46 A.L.R.3d 226. 

La.—Carpenter v. State Farm Fire and Cas. Co„ App. 4 
Cir., 411 So.2d 1206, writ den.. Sup., 415 So.2d 
951. 

Mass.—Haley v. Moyen Const. Corp., 408 N.E.2d 864, 
381 Mass. 239. 

Miss.—United Roofing & Siding Co. v. Seefeld, 222 
So.2d 406. 

Pa,—Addison v. Westinghouse Elec. Co., 113 P.L.J. 
527. 

73. ni.— Long V. aty of New Boston, 420 N.E.2d 
282, 50 IllDcc. 430, 95 Ill.App.3d 430, affd. in 
part, revd. in part on oth. grds. 440 N.E.2d 625, 
64 Ill.Dec. 905, 91 Ill2d 456. 

La.—Mitchell v. Aetna Cas. & Sur. Co., App., 284 
So.2d 636. 

Md.—Sneider v. Frank J. Goettner Const. Co., 257 
A.2d 147, 255 Md. 196, 

S.D.—Myers v. Lennox Co-op. Ass’n, 307 N.W.2d 863. 

Person fully aware of danger 

Ohio—^Justice v. Shelby Ice & Fuel Co., 248 N.E.2d 
195, 18 Ohio App.2d 197. 

(2) Other matters. 

Wyo.—McKee v. Pacific Power & Light Co., 417 P.2d 
426. 

74. U.S.—Jones v. Wittenberg University, C.A.Ohio, 
534 F.2d 1203. 

Sea Land Industries, Inc. v. General Ship Repair 
Corp., D.C.Md., 530 F.Supp. 550. 


Ariz.—Freedman v. Wolfswinkel, 506 P.2d 1092, 19 
Ariz.App. 307. 

Cal.—Dhy-Dynamic Co., 107 Cal.Rptr. 907, 31 C.A.3d 
852. 

D.C.—Martin v. George Hyman Const. Co., App., 395 
A.2d 63. 

Ill.—Larsen v. Vic Tanny Intern., 5 Dist., 474 N.E.2d 
729, 85 IlLDec. 769, 130 Ill.App.3d 574. 

Ind.—Hagerman Const. Corp. v. Weber, App., 202 
N.E.2d 758, supers. 221 N.E.2d 901, 248 Ind. 156. 
La.—Mclnnis v. Fireman’s Fund Ins. Co., 322 So.2d 
155. 

N.J.—Walsh V. Madison Park Properties, Limited, 245 
A.2d 512, 102 NJ.Super. 134. 

V^.—Major v. Hoppe, 163 S.£.2d 164, 209 Va. 193. 
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75, U.S.—Jones v. Wittenberg University, C.A.Ohio, 
534 F.2d 1203. 

Cal.—Dhy-Dynamic Co., 107 Cal.Rptr. 907, 31 C.A.3d 
852. 

Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 A.2d 
323, 3 Conn.Cir. 690. 

Fla.—Watson v. Drew, App., 197 So.2d 53. 

Ill.—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill.App.2d 
336. 

R.L_C.J.S. cited in McKay v, Zuckerman, 248 A.2d 
319, 321, 104 R.I. 667. 

Tex.—C.J.S. cited in Socony Mobil Oil Co. v. Stater. 

412 S.W.2d 349, 356, err. ref no rev. err. 

Wash.—Carabba v. Anacortes School Dist. No. 103, 435 
P.2d 936, 72 Wash.2d 939. ' 

76, La.—Poe v. State Farm General Ins. Co., App, 
360 So.2d 634. 

77, ai.—Baker v. Chrysler Corp., 127 Cal.Rptr. 745, 
55 C.A.3d 710. 

77.5. Colo.—Summit County Development Corp. v. 
Bagnoli, 441 P.2d 658, 166 Colo. 27. 

Bennett v. Gitzen. 484 P.2d 811, 29 Colo.App. 
271. 

77.10. U.S.—Deeds v. U.S., D.CMont., 306 F.Supp. 
348. 

Ark.—Hudgins v. Maze, 437 S.W.2d 467. 246 Ark. 21. 
Fla.—Jones v. Crews, App., 204 So.2d 24. 

La.—Langlois v. Allied Chemical Corp., 249 So.2d 133, 
258 La- 1067. 

Stewart v. Sam Wallace Indus. Co., App. 1 Cir., 
409 So.2d 335, writ den.. Sup., 413 So.2d 497. 
Miss.—Daves v. Reed, 222 So.2d 411—Griffin v. Holli¬ 
day, 233 So.2d 820. 

Mont.—D’Hooge v. McCann, 443 P.2d 747, 151 Mont. 
353. 

Neb.—Makovicka v. Lukes, 153 N.W.2d 733, 182 Neb. 
168. 

Objective standard 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W.2d 787. 

§ 174(4). Operation and Effect 
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77.60. Cal.—Tavernier v. Maes, 51 Cal.Rptr. 575, 242 
CA.2d 532. 

78. Tex.—Scott v. Liebman, 404 S.W.2d 288. 

79. Miss.—Shurley v. Hoskins, 271 So.2d 439. 

79,5. U.S.—Mitchell v. Young Refining Corp., C.A. 

Ga., 517 F.2d 1036. 

D.C.—Alston v. Baltimore & O.R. Co., D.C., 433 
F.Supp. 553. 

Assumed risk not imputed to employee 
U.S.— Hammond v. International Harvester Co., C.A. 
Pa.. 691 F.2d 646. 

79.10. U.S.—Pritchard v. Liggett & Myers Tobacco 
Co„ C.A.Pa., 350 F.2d 479, cert. den. 86 S.Ct. 
549, 382 U.S. 987, 15 L.Ed.2d 475, am. on oth. 
grds. 370 F.2d 95, cert. den. 87 S.Ct. 1350, 386 
U.S. 1009, 18 L.Ed.2d 436. 

Ga.—Tect Const. Co., Inc. v. Frymyer, 246 S.E.2d 334, 
146 Ga.App. 300. 
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Md.—Maryland Sales & Service Corp. v. Howell, 311 
A.2d 432, 19 Md.App. 352. 

R. I—Kennedy v. Providence Hockey Club, Inc., 376 
A.2d 329, 119 R.I. 70. 

Tex.—Scott V. Liebman, 404 S.W.2d 288. 

81. W.Va.—CJ.S. quoted in Hollen v. Linger, 151 
S.E.2d 330, 335, 151 W.Va. 255. 

81.5. Conn.—Warner v. Liimatainen, 215 A.2d 406, 
153 Conn. 163. 

Md.—Reaver v. Barlly, 346 A.2d 697, 28 Md.App. 614. 
Tex.—Stephens v. Texas Elec. Service Co., Civ.App., 
436 S.W.2d 572, err. ref no rev. err. 

Assumption of risk held affimuitive defense 
(1) U.S.—Stephens v. U.S., D.C.Ill., 472 F.Supp. 998. 
D.C.—Morrison v. MacNamara, App., 407 A.2d 555. 
Ind.—Rouch v. Bisig, 258 N.E2d 883, 147 lad.App. 
142. 

(1) Ind.—Rouch v. Bisig, 258 N.E.2d 883, 147 Ind. 
App. 142. 

(2) Tex.—Montez v. Bailey County Elec. Co-op., Civ. 
App., 397 S.W,2d 108, err. ref. no rev. err.—Allred v. 
Kima Fertilizer, Inc., Civ.App., 399 S.W.2d 860—Inter¬ 
national Business Machines Corp. v. Pearsall, Civ.App., 
422 S.W.2d 797, err. ref no rev. err.—Methodist Hospi¬ 
tal V. Hudson. Civ.App., 465 S.W.2d 439, err. ref no 
rev. err. 

(3) Cal.—Crain v. Sestak, 68 Cal.Rptr. 849, 262 
C,A.2d 478. 

Assumption of risk as defense abolished 
U.S.—Decker v. Fox River Tractor Co., D.C.Wis., 324 
F.Supp. 1089. 

Ky —Parker v. Redden, 421 S.W.2d 586—Houchin v. 
Willow Ave. Realty Co., 453 S.W.2d 560. 

Narrow defense 

Cal.-Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Mont.—Shahrokhfar v. State Farm Mut. Auto. Ins. Co., 
634 P.2d 653, 27 A.L.R.4th 309. 

Not affirmative defense under fireman’s rule 
Minn,—Armstrong v. Mailand, 284 N.W.2d 343, 11 
A.L.R.4th 583. 

81.15. Md.—Maryland Sales & Service Corp. v. How¬ 
ell, 311 A.2d 432, 19 Md.App. 352. 

82. Iowa—Capener v. Duin, 173 N.W.2d 80. 
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83. Tex.—Boss v. Prince’s Drive-Ins, Civ.App., 401 
S.W.2d 140, err. ref no rev. err. I 

Va.—CJJS. quoted in Major v. Hoppe, 163 S.E.2d 164, 
170, 209 Va. 193. 

Doctrine held moot where parties free from 
negligence 

Minn.—Hicdeman v. Hiedeman, 187 N.W.2d 119, 290 
Minn. 210. 

85. Cal—Keeton v. Henning, 81 Cal.Rptr. 424, 1 
C.A.3d 50. 

Ga.—Owens-Illinois, Inc. v. Bryson, 225 S.£.2d 475, 
138 Ga.App. 78. 

Ill.—^Justice V. Justice, 252 N.E.2d 493, 114 Ill.App.2d 
254. 

86.5. Cal.—Scott v. E. L. Yeager Const. Co., 91 
Cal-Rptr. 232, 12 C.A.3d 1190. 

87. Ill.—CJS. quoted in Fore v. Vermeer Manufac¬ 
turing Co., 287 N.E.2d 526, 528, 7 Ill.App.3d 346. 

88.5. U.$.—Miller v. United States, D.C.I11., 442 
F.Supp. 555, affd., C.A., 597 F.2d 614. 

88.10. U.S.—Vargus v. Pitman Mfg. Co., D.CPa., 
510 F.Supp. 116, affd., C.A., 673 F.2d 1301 and 
1304. reh. den. 675 F.2d 73. 

Ohio—Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 
230. 

§ 174(5). Applications of Doctrine 

88.50. U.—Mitchell v. Hepinstall Steel Co., App., 
264 So.2d 325, writ den. 266 So.2d 447, 262 La. 
U67. 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 
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Application of doctrine not to be extended 

Tex.—Ellis V. Moore, 401 S.W.2d 789—Azores v. Sam¬ 
son, Civ.App., 434 S W.2d 401. 

89. U.S.—Smith V. U.S., CA.Cal., 412 F.2d 791, cen. 

den. 90 S.Ct. 563, 396 U.S. 1008, 24 L.Ed.2d 499. 
D.C.—Gillespie v. Washington, App.. 395 A.2d 18. 
Iowa—Franken v. City of Sioux Center, 272 N.W.2d 
422. 

La.—Andry v. Kinberger, App., 364 So.2d 613. 

Mmn.—Seim v. Garavaiia. 306 N.W.2d 806. 

N.y.—Federal Ins. Co. v. Walker, 422 N.E.2d 548, 53 
N.Y.2d 24, 439 N.Y.S.2d 888. 

Ohio—Baker v. Ohio Ferro-Alloys Corp., 261 N.E2d 
157, 23 Ohio App.2d 25. 

Injury from firearms 

(2) Other instances. 

Ga.—Ramsey v. Mercer, 237 S E.2d 450, 142 Ga.App. 
827. 

Doctrine held applicable 

(1) U.S.—Demarest v. T. C. Bateson Const. Co., 
C.A.N.M., 370 F.2d 281—Green v. Sanitary Scale Co., 
C.A.Pa., 431 F.2d 371. 

Ark.—Spardlin v. Klump, 427 S.W2d 542, 244 Ark. 
841. 

Cal.—^Ewing v. Cloverleaf Bowl, 143 Cal.Rptr. 13, 572 
P.2d 1155, 20 C.3d 389 

Del.—Vorous v. Cochran, Super., 249 A 2d 746. 

Fla.—Remedy v. Johnston, App, 193 So.2d 487. 

Ga.—Christian v. Vargas, 157 S.E.2d 308, 116 Ga.App. 
359—Pound v. Augusta Nat., Inc., 279 S.E.2d 342, 
158 Ga.App. 166. 

Ind.—Sullivan v. Baylor, 325 N.E2d 475, 163 Ind.App. 
600. 

La.—Nurdin v. Connecticut Fire Ins. Co., App., 211 
So.2d 688—Guidry v. Cheramie, App., 397 So.2d 
872. 

Md.—Burke v. WiUiams, 223 A.2d 187, 244 Md. 154— 
Gibson v. Beaver, 226 A.2d 273, 245 Md. 418. 
Mich.—Carey v. Toles, 151 N.W.2d 396, 7 Mich.App. 
195. 

Minn.—Rausch v. Julius B. Nelson & Sons, Inc., 149 
N,W.2d 1, 276 Minn. 12. 

Miss.—Langford v, Mercuric, 183 So.2d 150, 254 Miss. 
788. 

Neb.—Schwartz v. Selvage, 277 N.W,2d 681, 203 Neb. 
158. 

N.M.—O’Neil V. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

N.y— Masciarelli v. Powell, 291 N.Y.S.2d 967, 30 
A.D.2d 342, affd. 246 N.E.2d 359, 23 N.Y.2d 929, 
298 N.Y.S.2d 510. 

Ohio—Willis v. Eckert Packing Co., 255 N.E.2d 309, 21 
Ohio App.2d 117. 

Or.—Kirby v. Sonville, 594 P.2d 818, 286 Or. 339. 
Tex.—Boss v. Prince's Drive-Ins. Civ.App., 401 S.W.2d 
140. 

Doctrine held inapplicable 

(1) U.S.—Wright v. Charles Pfizer & Co., D.C.S.C., 
253 F.Supp. 811. 

Ariz.—Reliable Elec. Co. v. Clinton Campbell Contrac¬ 
tor, Inc., 459 P.2d 98, 10 Ariz.App. 371. 

Fla.—Carlin v. Goldman Industries, Inc., App., 347 
So.2d 827. 

Ill.—Hensley v Hensley, 210 N.E.2d 568, 62 Ill.App.2d 
252—Fosen v. Odell Grain & Coal Co., 217 N.E.2d 
126, 70 Ill.App.2d 384—Collins v. Musgrave, 328 
N.E.2d 649, 28 Ill.App.3d 307. 

La.—Nunez v. Modem Woodcraft (3o., App., 197 So.2d 
339—Timpa v. Cole, App., 225 So.2d 59—Bobo v. 
Sears, Roebuck & Co., App., 308 So.2d 907. 

Md.—Scott v. John H. Hampshire, Inc., 227 A.2d 751, 
246 Md. 171. 

N.M.—Clear v. Patterson, App., 459 P.2d 358, 80 N.M. 
654—Crockett v. Encino Gardens Care Center, 
Inc., 492 P.2d 1273, 83 N.M. 410, cert. den. Encino 
Gardens <3are Center, Inc. v Crockett, App., 492 
P.2d 1258, 83 N.M. 395. 

S.D—Nepstad v. Randall, 152 N.W.2d 383, 82 S.D. 
615. 

Tex.—Rice v. Gulf States Paint Co, Civ.App., 406 
S.W.2d 273, err. ref. no rev. err.—Socony Mobil 


Oil Co. v. Slater, Civ.App., 412 S.W.2d 349, err. 
ref. no rev. err.—Katz v. :^uthwestem Scrap Mate¬ 
rials Co., Civ.App., 412 S,W.2d 685—Freitas v. 
Twin City Fisherman’s Co-op. Ass’n, Civ.App., 430 
S.W 2d 579, err. ref. no rev. err., app. after remand 
452 S.W.2d 931, err. ref. no rev. err.—Azores v. 
Samson, Civ App., 434 S.W.2d 401—Shell Oil Co. 
V. Peeler, Civ.App, 465 S.W.2d 839—Sharpe v. 
Adam Dante Corp., Civ.App, 468 S.W.2d 167, 
affd.. Sup., 483 S.W 2d 452. 

Proceeding in dark, unfamiliar place 
(1) Neb.—Johnson v. Goodier. 153 N.W.2d 445, 182 
Neb. 172, 22 A.L.R.3d 281. 

(3) Other statements. 

Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.L.R.3d 281 

page 301 

93. Anz.—Robles v. Severyn, 504 P.2d 1284, 19 Ariz. 
App. 61. 

Minn.—Armstrong v. Mailand, 284 N,W.2d,343, 11 
A.L.R.4th 583. 

Licensee 

Kan.—Gerchberg v, Loney, 562 P.2d 464, 1 Kan. 

App.2d 84, affd. 576 P2d 593, 223 Kan. 446. 
94.5. Fla.—Schubowsky v. Hearn Food Store, Inc., 
App., 247 So.2d 484, writ discharged, Sup., 261 
So.2d 162. 

Iowa—C.J.S. cited in Henneman v. McCalla, 148 
N.W.2d 447, 456, 260 Iowa 60. 

Ky.—Armes v. Armes, 424 S.W.2d 137. 

Md.—Maryland State Fair and Agr. Soc., Inc. v. Lee, 
348 A.2d 44, 29 Md.App. 374. 

Nev.—Drummond v. Mid-West Growers Co-op. Corp., 
542 P.2d 198, 91 Nev. 698. 

Risk of all injury not assumed by firemen or 
policemen 

La.—Langlois v. Allied Chemical Corp., 249 So.2d 133, 
258 La. 1067. 

Minn.—Armstrong v. Mailand, 284 N.W.2d 343, II 
A.L.R.4lh 583. 

Risk assumed by physician 
U.S.—Carter v. Taylor Diving & Salvage Co., D.C.La., 
341 F.Supp. 628, affd., C.A., 470 F.2d 995. 

94.10. U.S.—Taylor v. Bair, C.A.Tex., 414 F.2d 815. 
Ga.—Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 Ga.App. 254. 

Neb.—C.J.S. cited in Huber v. Timmons, 171 N.W.2d 
794, 798, 184 Neb. 718. 

§ 174(6). -Participants in Ath¬ 

letic Events and Sports 
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94.30. Cal.—Chase v. Shasta Lake Union School 
Dist., 66 C:aI.Rptr. 517, 259 C.A.2d 612, 37 A.L. 
R.3d 704. 

Ga.—Gregory v. Hester, 181 S.E.2d 104, 123 Ga.App. 
406, 49 A.L.R.3d 757. 

Idaho—CrtI.S. cited in Albers v. Independent Sch. Dist. 
No. 302 of Lewis Co.. 487 P.2d 936, 939, 94 Idaho 
342. 

La.—Richmond v. Employers’ Fire Ins, Co., App., 298 
So.2d 118, writ den.. Sup., 302 So.2d 18—Holman 
V. Reliance Ins, Companies, App, 2 Cir., 414 So.2d 
1298, 35 A.L.R. 4th 81, writ den.. Sup., 420 So.2d 
164. 

Md.—Nesbitt v. Bethesda Country Club, Inc., 314 A.2d 
738, 20 Md.App. 226. 

Mo.—C.JJS. cited in Niemezyk v. Burleson, App., 538 
S.W.2d 737, 739. 

Minn.—Moe v. Steenberg, 147 N.W.2d 587, 275 Minn. 
448, 33 A.L.R.3d 311. 

N.Y,—Arnold v. Schmeiser, 309 N.Y.S.2d 699, 34 
A.D.2d 568—Diderou v. Pinecrest Dunes, Inc., 310 
N.Y.S.2d 572, 34 A.D.2d 672. 

Ohio—Christman v. Senyk, 293 N.E.2d 126, 34 Ohio 
Misc. 47. 

Or.—Hatley v, Skateland, Inc., 619 P.2d 1333, 49 Or. 
App. 509, 
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Vt.—Sunday v. Stratton Corp., 390 A.2d 398, 146 Vt 
293. 

Conduct prohibited by rules not assumed 

N.M.—Kabella v. Bouschelle, App., 672 P.2d 290, 100 
N.M. 461. 

94.34. N.Y.—Jenks v. McGranaghan, 299 N.Y.S.2d 
228, 32 A.D.2d 989. 

Or.-Whipple v. Salvation Army, 495 P.2d 739, 261 Or, 
453. 

94.36. Ice skating 

Minn.—Moe v. Steenberg, 147 N.W.2d 587, 275 Minn. 
448, 33 A.L.R.3d 311. 

Risks held not assumed 

N.Y.—Arnold v. Schmeiser, 309 N.Y.S.2d 699, 34 
A.D.2d 568. 

Football 

N.M.—Kabella v. Bouschelle, App., 672 P.2d 290, 100 
N.M. 461. 

Or.—Whipple v. Salvation Army, 495 P.2d 739, 261 Or, 
453. 

Little league baseball 

N.Y.—Dillard v. Little League Baseball Inc., 390 N.Y. 
S,2d 735, 55 A.D.2d 477. 

94.38. Ill.—CJ.S. cited in Stewart v. D & R Welding 
Supply Co., 366 N.E.2d 1107, 1108, 9 Ill.Dec. 596, 
51 Ill.App.3d 597. 

Risks not assumed 

Cal.—Krueger v. City of Anaheim, 181 Cal.Rptr. 631, 
130 C.A.3d 166. 

94.40. La.—Carroll v. Aetna Cas. & Sur. Co., App., 
301 So.2d 406. 

94.48. Ohio-Christman v. Senyk, 293 N.E.2d 126, 
34 Ohio Misc. 47. 

94.50. Md.—Nesbitt v. Bethesda Country Qub, Inc., 
314 A.2d 738, 20 Md.App. 226. 

N.Y.—Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Misc.2d 128, affd. 312 ■N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540~Jenks 
v. McGranaghan. 316 N.Y.S.2d 648, 65 Misc.2d 
284, affd. 322 N.Y.S.2d 316, 37 A.D.2d 638, affd. 
285 N.E.2d 876, 30 N.Y.2d 475, 334 N.Y.S.2d 641. 
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94.52, Ariz,—Boozer v. Arizona Country Club, 434 
P.2d 630, 102 Ariz. 544. 

Fla.—Rindley v. Goldberg, App., 297 So.2d 140, 

Ill.—Barrett v. Fritz, 240 N.E.2d 366, 98 Ill.App.2d 75, 
affd. 248 N.E.2d 111, 42 IlUd 529. 

Mass.—Mazzuchelli v. Nissenbaum, 244 N.E.2d 729, 
355 Mass. 788. 

N.Y.—Nussbaum v. Lacopo, 265 N.E.2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

94.56. N.Y.—^Jenks v. McGranaghan, 299 N.Y.S.2d 
228, 32 A.D.2d 989. 

Neumann v. Shlansky, 294 N.Y.S.2d 628, 58 
Misc.2d 128, affd. 312 N.Y.S.2d 951, 63 Misc.2d 
587, and 318 N.Y.S.2d 925, 36 A.D.2d 540, 

Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 

94,58. Wash,—Wood v. Postelthwaite, 496 P.2d 988, 

6 Wash.App. 885, affd. 510 P.2d 1109, 82 Wash.2d 
387. J* 

94.60. Risk held not assumed 

N.C.—McWilliams v. Parham, 152 S,E.2d 117, 269 
N.C 162. 

§ 174(7). Actions Involving Viola¬ 
tions of Statutes, Ordi¬ 
nances, or Regulations 

94.90. Cal.—^John E Branagh and Sons v. Witcosky, 
51 Cal.Rptr. 844, 242 CA.2d 835. 

95. U.S.—Farmers Co-op. Elevator Ass’n Non-Stock 
of Big Springs, Neb. v. Strand, C.A.Ncb,, 382 F.2d 
224, cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 
LEd.2d 659, reh. den. 88 S.Ct. 815, 390 U.S. 913, 
19L.Ed 2d 887. 

<3al.—Mezerkor v. Texaco Oil Co., 72 Cal.Rptr. 1, 266 
C.A.2d 76, reh. den. 72 Cal.Rptr. 639. 
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D.C.—Martin v. George Hyman Const. Co., App., 395 
A.2d 63. 

Structural Work Act 

Ill.—Lindsey v. Dean Evans Co., 297 N.E.2d 8, 11 
IlI.App.3d 432. 

Statute imposing absolute liability 

Mont—Reynolds v. Burlington Northern, Inc., 621 
P.2d 1028. 

96. Conn.—Panarom v. Johnson, 256 A.2d 246, 158 
Conn. 92. 

97.5. Cal.—^John E. Branagh and Sons v. Witcosky, 
51 CaLRptr. 844, 242 C.A.2d 835. 

Or.—Hall V, Northwest Outward Bound School, Inc., 
572 P.2d 1007, 280 Or 655. 
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97.10. U.S.— C.J.S. quoted in Farmers Co-op. Eleva¬ 
tor Ass’n Non-Stock of Big Spnngs, Nev, v. 
Strand, C.A.Neb., 382 F.2d 224, 230, cert, den 88 

S.Ct. 589, 389 U.S. 1014, 19 L.Ed.2d 659, reh. 
den. 88 S.Ct. 815, 390 U.S. 913, 19 L.Ed.2d 887. 

Cal—Eberhard v. Bruhn, 91 Cal.Rptr. 915, 13 C.A.3d 
836—Cappa v. Oscar C. Holmes, Inc., 102 Cal. 
Rptr. 207, 25 C.A.3d 978. 

Ind.—Hagerman Const. Corp. v. Weber, App., 202 

N.E.2d 758, supers. 221 N.E.2d 901. 248 Ind. 156. 

Established rule of public policy excludes de¬ 
fense, etc. 

Cal.—Chase v. Shasta Lake Union School Dist., 66 
CahRptr. 517, 259 C.A.2d 612, 37 A.L.R.3d 704. 

Scaffolding Act or Structural Work Act 

III—Palier v. Dreis & Krump Mfg. Co., 225 N.E.2d 67, 
81 Iil.App.2d 1—Pantaleo v. Gamm, 245 N.E2d 
618, 106 Ill.App.2d 116. 

Mont.—Pollard v. Todd. 418 P.2d 869, 148 Mont. 171. 
Violation as not barring defense against non¬ 
members of protected class 

Cal.—Crain v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. 

97.15. Ohio—Justice v. Shelby Ice & Fuel Co., 248 
N.E.2d 195, 18 Ohio App.2d 197-Baker v. Ohio 
Ferro-Alloys Corp., 261 N.E.2d 157, 23 Ohio 
App.2d 25. 

§ 174(8). Persons under Disability 

97.50. D.C.—Morrison v. MacNamara, App,, 407 
A.2d 555. 

97.55. Cal—Lucas v. City of Long Beach, 131 Cal 
Rptr. 470, 60 C.A.3d 341. 

'98. U S.—Cowden v. Bear Country, Inc., D.C.S.D., 
382 F.Supp. 1321. 

Colo.—Bennett v. Gitzen, 484 P.2d 811, 29 Colo.App. 
271. 

1. La.—Laney v. Stubbs, App., 217 So.2d 468, affd. 
229 So.2d 708, 255 La. 84. 

N. Y.—McNally v. Addis, 317 N.Y.S.2d 157, 65 Misc.2d 

264. 

§ 175. Cause or Right of Action 
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1.50. U.'S.—Ronco, Inc. v. Plastics, Inc, D.C.Ill, 539 
F.Supp. 391. 

O. C.—Wager v. Pro, C.A., 603 F.2d 1005, 195 U.S. 

App.D.C. 423. 

Idaho—Ralphs v. City of Spirit Lake, 560 P.2d 1315, 98 
Idaho 225. 

La.—Hero Lands Co. v. Texaco, Inc,, App., 296 So.2d 
345, remd., 310 So.2d 93. ^ 

Mont.—Boise Cascade Corp. v. First Sec. Bank of 
Anaconda, 600 P.2d 17^ 183 Mont. 378. 

N.Y.—^Turner v, Coppola, 424 N.Y.S.2d 864, 102 
Misc.Zd 1043, 

Tex.—Stone v. Lawyers Title Ins. Corp., Civ. App., 537 
S.W,2d 55, affd. in part, revd. in part on oth. grds.. 
Sup., 554 S.W.2d 183. / 

Negligent statement 

U.S,—Dcmuth Development Corp. v. Merck & Co, 
Inc., D.C.N.Y., 432 F.Supp. 990. 


2. N.Y —Aegis Productions, Inc. v. Arriflex Corp. of 
Amenca, 268 N.Y.S.2d 185, 25 A.D.2d 639. 

Pa.—Brungard v. Hartman, 405 A 2d 1089, 46 Pa. 
Cmwlth. 10. 

Action essentially maritime 
U*S.—Davis V. Inca Compania Naviera S.A., D.C. 
Wash., 440 F.Supp. 448 

3. Colo.—Johnson v. Krueger. 539 P.2d 1296, 36 

Colo.App. 242 

U.-Callais v Allstate Ins. Co., 334 So 2d 692. 

Md,—Scott V. Watson. 359 A.2d 548, 278 Md. 160. 
N.Y.—Donohue v. Copiague Union Free School Dist., 
407 N.Y.S.2d 874, 64 A.D 2d 29, affd. 391 N.E.2d 
1352, 47 N.Y.2d 440, 418 NY.S.2d 375, 1 A.L. 
R.4th 1133 

Breach of contract 

Colo.—Iverson v. Solsbery. App., 641 P.2d 314. 

N.J—Eschle V. Eastern Freight Ways, Inc., 319 A. 2d 
786, 128 NJ Super. 299. 

Tex.—Bernard Johnson, Inc v. Continental Construc¬ 
tors, Inc., App. 3 Dist., 630 S.W.2d 365, err. ref. 
n.r.c. 

4. Fla.—McDonald v Ford, App., 223 So.2d 553. 
Kan.—Newman v. Case, 413 P.2d 1013, 196 Kan. 689. 

5. U.S.—Grenada Ready-Mix Concrete, Inc. v. Wat¬ 

kins, D.CMiss., 453 FSupp. 1298. 

Fla.—Alvarez v. DeAguirre, App., 395 So.2d 213. 
Iowa—Beeck v. Kapalis, 302 N.W.2d 90. 

N.Y.—Rubio V Reilly, 353 N y.S.2d 781, 44 A.D.2d 
592. 

N.C—Sutton V. Duke. 171 SE.2d 343. 7 N.CApp. 100, 
affd. 176 S.E.2d 161, 277 N.C. 94. 

Wis.-Hass V. Chicago & N.W. Ry. Co.. 179 N.W.2d 
885, 48 Wis2d 321 

6. N.M.—Stotlar v. Hester, App., 582 P.2d 403, 92 

N,M, 26, cert. den. 585 P.2d 324, 92 N.M. 180. 

7. Idaho—Just’s, Inc. v. Amngton Const. Co., 583 

P.2d 997, 99 Idaho 462. 

La.—Newton v. Zurich Ins. Co., App., 311 So.2d 635. 

No action in negligence 

Ariz.—Ross v. Gallant, Farrow & Co., P.C., 551 P.2d 
79, 27 Ariz.App. 89. 

N.Y.—Chase Manhattan Bank, N. A. v. Edwards, 450 
N.Y.S.2d 76, 87 A.D.2d 935, affd. 451 N.E.2d 486, 
59 N.Y.2d 817, 464 NY.S.2d 739. 

S.C.-Shropshire v. Jones, 289 S,E.2d 410, 277 S.C. 468. 
Purely economic loss Insufficient 
Iowa—Nebraska Innkeepers, Inc, v. Pittsburgh-Des 
Moines Corp,, 345 N.W.2d 124. 

8. U.S.-Quinones v. U.S., C.A.Pa., 492 F.2d 1269. 
Fla.—Wood V. Barksdale, App., 309 So.2d 187. 

La.—Hebert v. Valenti, App., 235 So.2d 193. 

N.Y.—Guarino v. Mine Safety Appliance Co., 255 
N.E.2d 173, 25 N.Y.2d 460, 306 N.Y.S.2d 942, 44 
A.L.R.3d 467—Walker v. City of New York, 450 
N.Y.S.2d 814, 88 A.D.2d 803. 

Wis.—Morgan v. Pennsylvania General Ins. Co., 275 
N.W.2d 660, 87 Wis.2d 723. 

Negligence and strict product liability as alter¬ 
nate grounds of action 

Miss.—Creel v. General Motors Corp., 233 So.2d 105. 

Public policy considered 

Wis.—Stewart v. Wulf, 271 N.W.2d 79, 85 Wis.2d 461. 

8.5. Fla.—Liachoff v. Maricn, App., 376 So.2d 468. 
La.—Knight v. Samuel, App. 3 Cir„ 447 So.2d 587, writ 
den. 449 So.2d 1349. 

10. U.S.—Schenfeld v. Norton Co., C.A.C 0 I 0 .. 391 
F.2d 420—Gerstle v. Gamble-Skogmo, Inc., C.A. 
N.Y., 478 F.2d 1281. 

Ala.—Great Northern Land & Cattle Inc. v. Firestone 
Tire & Rubber Co., Civ.App., 337 So.2d 1323. 
Cal—Mendoza v. Commercial Standard Ins. Co., 129 
Cal.Rptr. 91, 57 C.A.3d 241. 

Fla.—Hanft v. Southern Bell Tel & Tel. Co., App., 402 
So.2d 453, quashed in part on oth. grds., remd. / 
Sup., '436 So.2d 40. 

La.—Danzy, for Use and Benefit of Danzy v, U.S. 
Fidelity & Guaranty Co., 380 So.2d 1356, 
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N.Y.—Berkeley v Park. 262 N.Y.S.Zd 290. 47 Misc.2d 
381. 

Malpractice 

Neb.-Sacchi v. Blodig. 341 N.W.2d 326, 215 Neb. 817. 
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11. U.S.—Commercial Union Ins. Co. v. Gonzalez 
Rivera, C.A,Puerto Rico, 358 F.2d 480. 

Ill—Bennett v. Musgrave, 266 N.E2d 128, 130 III 
App.2d 891—Urman v. Walter, 428 N.E2d 1051, 
57 Ill.Dec. 371. 101 IllApp.3d 1085. 

N.Y.-Yearke v. Zarcone, 395 N.Y.S.2d 322, 57 A.D.2d 
457. 

Violation of an ordinance which is 
the proximate cause of the injury gives 
rise to a cause of action.'^-^ 

13.5. Ill—Dini v. Naiditch, 170 N.E.2d 881, 20 Ill2d 
406, 86 A.L.R.2d 1184. 

Bell V. Willoughby Tower Bldg. Corp,, 196 
N.E.2d 487, 46 IllApp.2d 45—Kapka v. Urbazew- 
ski, 198 N.E.2d 567, 47 IllApp.2d 321—Gula v. 
Gawel, 218 N.E.2d 42, 70 IllApp.2d 174. 

15.5. U.S.—LeSueur Creamery, Inc. v. Haskon, Inc., 
C.A.Minn., 660 F.2d 342. cert. den. 102 S.Ct. 
1716, 455 U.S. 1019, 72 L.Ed.2d 138. 

Alaska—State v. Phillips, 470 P.2d 266. 

Cal—Smith v. Los Angeles County. 81 Cal.Rptr. 120, 
276 C.A.2d 156. 

Conn.—Krause v. Bridgeport Hospital, 362 A.2d 802, 
169 Conn. 1. 

Ky.—amett v. Thompson, 433 S.W.2d 109. 

Damage or injury proximately caused by negli¬ 
gence 

Ga.—Albright v. Powell, 147 S.E2d 848, 113 Ga.App. 
363. 

False statement negligently made 

U.S.—Falls Sand & Gravel Co, v. Western Concrete, 
Inc., D.C.Mont., 270 F.Supp. 495. 

16. U.S.—Bonanno v. Potthoff, D.C.Ill, 527 F.Supp. 
561. 

Ala.—State Farm Mut. Auto. Ins. Co. v. Cahoon, 252 
So.2d 619, 287 Ala. 462. 

Cal—Budd v. Nixen, 98 Cal.Rptr. 849, 491 P.2d 433, 6 
C.3d 195. 

Fla.—Rex Utilities, Inc. v. Gaddy, App. 3 Dist., 413 
So.2d 1232, review den. 422 So.2d 843. 

Ga.—Cotton States Mut. Ins. Co. v. Crosby, 260 S.E2d 
860, 244 Ga. 456. 

Iowa—CJ.S. dted in Tice v. Wilmington Chemical 
Corporation, 141 N.W.2d 616, 628, 259 Iowa 27, 
op. supp. 143 N.W.2d 86. 259 Iowa 27. 

La.—^Hero Lands Co. v. Texaco, Inc., 310 So.2d 93. 

Md.—Macke Co. v. Housing Management Co., 381 
A.2d 313, 38 Md.App. 425. 

Mo.—Ford v. Monroe. App., 559 S.W.2d 759. 

N.J.—Montag v. Bergen Bluestone Co., 366 A.2d 1361, 
145 N.J.Super. 140. 

N.M.—Stotlar v. Hester, App., 582 P.2d 403, 92 N.M. 
26, cert, den, 585 P.2d 324, 92 N.M. 180. 

Okl—Moore v. Delivery Services, Inc., App., 618 P.2d 
408. 

Tex.—Monsanto Co. v. Milam, Civ.App., 480 S.W.2d 
259, err. gr. 

Wis.—Holifield v, Setco Industries, Inc., 168 N.W.2d 
177, 42 Wis.2d 730. 

17. U.S.—Schenebeck v. Sterling Drug, Inc,, C.A. 
Ark., 423 F.2d 919. 

Peterson v. Eugene Water and Elec. Bd., D.C. 
Or., 275 F.Supp. 286—Uppgren v. Executive Avia¬ 
tion Services, Inc., D.C.Minn., 304 F.Supp. 165. 

Cal.—U.S. Liability Ins. Co. v. Haidingcr-Hayes, Inc., 
83 CaI.Rptr. 418, 463 P.2d 770, 1 CJd 586. 

Moonie v. Lynch, 64 Cal.Rptr. 55, 256 C.A.2d 
361—CJ,S. cited in Oakes v. McCarthy Co., 73 
Cal.Rptr. 127» 141, 267 C.A.2d 231—Bell v- Hum¬ 
mel and Pappas, 186 Cal.Rptr. 688, 136 C.A.3d 
1009. 

Colo.—Doyle v. Linn. 547 P.2d 257, 37 Colo.App. 214. 
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Del-—Crowell Corp. v. Topkis Const. Co., Super., 280 
A.2d 730. 

Ga.—McGill & Sons, Inc. v. Flood & Associates, Inc., 
248 S.E.2d 23, 147 Ga.App. 3. 

III.—Laukfcancn v. Jewel Tea Co., 222 N.E.2d 584, 78 
Ill.App.2d 153. 

Iowa—Chrischilles v. Griswold, 150 N.W.2d 94, 260 
Iowa 453—Wolfswinkel v. 180 N.W.2d 452. 

Kan.—Durflinger v. Artiles, 673 P 2d 86, 234 Kan. 484, 
ans. to certified ques. conf. to 727 F.2d 888. 

La.—Lumber Products, Inc. v. Hiriart, App., 255 So.2d 
783, 

Md.—Freudenberger v. Copeland, 289 A.2d 604, 15 
Md.App 169, 

Nev.—Boulder City v. Miles, 449 P.2d 1003, 85 Nev. 
46. 

N.M.—Howell V, Burk, App., 568 P.2d 214, 90 N M. 

688, cert. den. 569 P.2d 413, two cases, 91 N M. 3. 
N.Y.—Rockaway Blvd. Wrecking & Lumber Co. v. 
Raylite Elec. Corp., 269 N.Y.S.2d 926, 26 A.D.2d 
9. 

Or.—Grabenhorst v. Real Estate Division, 602 P.2d 
1089, 43 Or.App. 287. 

R.I.—Romano v. Westinghouse Elec. Co., 336 A. 2d 
555, 114 R.L 451. 

Wash.—In re Novolich’s Estate, 500P.2d 1297, 7 Wash. 
App. 495. 

Wis.—Hohfield v. Setco Industnes, Inc., 168 N.W'.2d 
177, 42 Wis.2d 750—Schweiger v. Loewi & Co., 
Inc., 221 N.W.2d 882, 65 Wis.2d 56. 

Invasion of legally protected interest or viola¬ 
tion of right 

Cal—Lippert v. Bailey, 50 Cal.Rptr. 478, 241 C.A.2d 
376. 

N.Y.—Weicker v. Weicker, 283 N.Y.S.2d 385, 28 
A.D.2d 138, afFd. 237 N.E2d 876, 22 N.Y.2d 8, 
290 N.Y.S.2d 732. 

Wis—Borde v. Hake, 170 N.W.2d 768, 44 Wis.2d 22, 
contrary language withdrawn 211 N.W.2d 834, 61 
Wis.2d 111. 

Admission of responsibility for negligent act but 
denial of any damages resulting therefrom 
Colo.—Block V. Balajty, 502 P.2d 1117, 31 Colo.App. 
237. 

Depreciation not damage 
La.—Hero Lands Co. v. Texaco, Inc., App., 296 So.2d 
345, remd., 310 So.2d 93. 
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18. La,—Straley v. Calongne Drayage & Storage, Inc., 
346 So.2d 171, on remand, App., 350 So.2d 1231, 

19. N.Y.—Rushink v. Gerstheimer, 440 N.Y.S.2d 
738, 82 A.D.2d 944. 

20. U.S.—Hernandez v, U.S., D.C.Colo., 383 F.Supp. 
168, 

Tex—Lay v. Aetna Ins. Co., Civ.App., 599 S.W.2d 684, 
err. ref. no rev. err. 

22. Only one cause of action created 

Wyo.—Duke v. Housen, 589 P.2d 334, reh. den. 590 

R2d 1340, cert. den. 100 S.Ct. 132, 444 U.S. 863, 

62 L.Ed.2d 86. 

§ 176. Nature and Form of Remedy 

23, U.S.—Stewart v. Bus & Car Co., D.C.Ohio, 293 
F.Supp. 577. 

Ala.—State Farm Mut. Auto. Ins. Co. v. Cahoon, 252 
So.2d 619, 287 Ala. 462. 

Cal.—McKenzie v. Kaiser-Aetna, 127 Cal.Rptr, 275, 55 
CA.3d 84. 

Fla.—Gallichio v. Corporate Group Service, Inc., App., 
227 So.2d 519. 

Elliott v. Chicago, R.I. & P.R. Co., 454 P.2d 
124, 203 Kan. 273. 

.Y.—Held V. 7-Eleven Food Store. 438 N.Y.S.2d 976, 

108 Misc.2d 754. 

.C.—Benton v. W. H. Weaver Const. Co., 220 S.E.2d 
417,28 N.CApp. 91, app. after remand, 238 S E.2d 
655, 34 N.CApp 421, cert. den. Sup., 241 S.E 2d 
517, 294 N.C 182. 


Wyo.—Chne v. Sawyer, 600 P 2d 725, app. after remand 
618 P.2d 144. 

27. Privity of contract unnecessary 
U.S—Isaacson v. Toyota Motor Sales, D.C.N.C., 438 
F.Supp. 1. 

Pa.—Miller v. Preitz, 221 A.2d 320, 422 Pa. 383. 

§ 177. What Law Governs 
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30.50. U.S,—Koserkoff v. Chesapeake & 0. Ry. Co., 
C.A.Mich.. 427 F.2d 1049, cert. den. 91 S.Ct. 924, 
401 U.S. 947, 28 L.Ed.2d 230, reh. den. 91 S.Ct. 
1521, 402 U.S. 934, 28 L.Ed.2d 869. 

Couch V Mobil Oil Corp.. D.C.Tex., 327 F.Supp. 
897 

31. U.S.—Union Marine & General Ins. Co. v. Ameri¬ 
can Export Lines. Inc., D.C.N.Y., 274 F.Supp. 
123—Satchwill v. Vollrath Co., D.C.Wis., 293 
F.Supp 533—Heath v. John Deere Co. of Kansas 
City, D.C-Okl., 308 F.Supp. 235—Fraley v. Wor¬ 
thington, D.CWyo., 64 F.R.D. 726—Bruck v. Eli 
Lilly and Co, D.C.Ohio, 523 F.Supp, 480, app. 
dism. 698 F.2d 1217. 

Ark.—Bell Transp. Co. v. Morehead, 437 S.W.2d 234, 
246 Ark. 170. 

Conn.—Teitelman v. Bloomstein, 236 A.2d 900, 155 
Conn. 653. 

Ga.—Ellington v. Tolar Const. Co., 235 S.E.2d 729, 142 
Ga.App 218. 

Md.—Cunningham v, Baltimore & O.R. Co., 334 A.2d 
120, 25 Md.App. 253. 

Mass.—Roussell v. Volpe, 225 N.E.2d 899, 352 Mass. 
777. 

N.H.—Stephan v. Sears, Roebuck & Co., 266 A.2d 855, 

110 N.H. 248 

N.Y.—Passarelli v. 200 E. 58th St. Agency Corp., 303 
N.y.S.2d 969, 32 AD.2d 1066, affd. 254 N.E2d 
922, 25 N.Y.2d 697, 306 N.Y.S 2d 696—Bray v. 
Cox, 333 N,Y.S.2d 783, 39 A.D.2d 299, motion 
den., 305 N.E.2d 775, 33 N.Y.2d 789, 350 N.Y.S.2d 
653. 

Or.—Kor v. Sugg, 443 P.2d 641, 250 Or. 543. 

Pa.—Marks v. Sgarlat, 56 Luz.L.Reg. 229. 

Tenn.—Patterson v. Smith, 424 S.W.2d 204, 57 Tenn 
App. 673. 

Tex.—Brown v. Seltzer, Civ.App., 424 S.W.2d 671, 39 
A.LR.Jd 1217. 

Law of state with most intimate contact applies 
U.S.—Gore v. Northeast Airlines, Inc., C.A.N.Y., 373 
F.2d 717—Meyer v. Chicago, Rock Island & Pac. 
R. Co., C.A.Mmn., 508 F.2d 1395. 

Southland Mill Co. v. Vege Fat, Inc., D.C.Ill, 
248 FiSupp. 482. 

Colo.—Sabell v. Pacific Intermountain Express Co., 536 
P.2d 1160, 36 Cob.App. 60. 

Ill—Blazer v. Barrett, 295 N.E.2d 89, 10 Ill.App.3d 
837. 

N.J.—Rose V. Port of New York Authority, 293 A.2d 
371, 61 N.J. 129. 

Law of adjacent state nearest platform beyond 
12 miles limit of coast 

U.S—Stark v. Shell Oil Co., D.CMiss., 312 F.Supp. 
145, affd. in part, revd. in part on oth. grds,, C.A., 
450 F.2d 994. 

Fact, to be considered 

U.S.—Allstate Ins. Co. v. Hague, Minn., 101 S.Ct. 633, 
449 U.S. 302, 66 L.Ed.2d 521, reh. den. 101 S.Ct. 
1494, 450 U.S. 971, 67 L.Ed.2d 623. 
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31.5. U.S.—Couch V. Mobil Oil Corp., D.C.Tex., 327 
F.Supp. 897. 

N.J.—Melik V. Sarahson, 229 A.2d 625, 49 NJ. 226. 
31.10. U.S.—Seiferth v. St. Louis Southwestern Ry. 
Co., C.A.I11., 368 F.2d 153, cert. den. 87 S.Ct. 
1288, 386 U.S. 983, 18 L.Ed.2d 231—Millers Mut. 
Ins. Assn, of III. v. Southern Ry. Corp., C.A., 483 
F.2d 1044. 

Ala.—Spencer v Malone Freight Lines, Inc., 298 So.2d 
20, 292 Ala. 582. 
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Del—Hopkins v. Chesapeake Utilities Corp., Super., 
290 A.2d 4. 

Miss.—Browning v. Shackelford, 196 So.2d 365. 

N.J.—Radigan v. Innisbrook Resort and Golf Club, 361 
A.2d 610, 142 N.J.Super. 419, mod. on oth. grds. 
375 A.2d 1229, 150 N,J.Supcr. 427. 

W.Va.—Hopkins v. Grubb. 230 S.E.2d 470, 160 W.Va. 
71. 

31.15. Ga.—Warden v. Richmond Screw Anchor Co., 
210 S.E.2d 854, 133 Ga.App. 378. 

Ill—Adkins v. Chicago, R.L & P.R. Co., 301 N.E2d 
729, 54 Ill2d 511, cert. den. 96 S.a. 1411. 424 
U.S. 943, 47 L.Ed.2d 349. 

N.C.—Young V. Baltimore & O.R. Co., 146 S,E.2d 441, 
266 N.C. 458. 

31.30. U.S.—Smith v. General Motors Corp., D.C. 
Tex., 382 F.Supp. 766, affd., CA., 526 F.2d 804— 
Mayes v, Gordon, D.C.Tenn., 536 F.Supp. 2. 

Law of state with most significant interest 

U.S.—Orawsky v. Jersey Central Power and Light Co., 
D.C.Pa., 472 F.Supp. 881. 

33. Last dear chance doctrine 

U.S.—Spellacy v. Southern Pac. Co., C.A.Or., 428 F.2d 
619. 
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35. U.S.—Cooperman v. Sunmark Industries Division 
of Sun Oil Co. of Pa., D.C.N.Y., 529 F.Supp. 365. 
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47. Application of standard 

U.S.—Kenney v. Trinidad Corp., C.A.La., 349 F.2d 
832, cert den. 86 S.Ct. 652, 382 U.S. 1030, 15 
L.Ed.2d 542. 

47.50. U.S.—Harris v. Beech Aircraft Corp., D.C. 
Tenn., 248 F.Supp. 599. 

48. D.C.—Edmunds v. Edmunds, D.C., 353 F.Supp. 
287. 

50. Ark.—Bell Transp. Co. v. Morehead, 437 S.W.2d 
234, 246 Ark. 170. 

N.C—Young v. Baltimore & O.R. Go., 146 S.E.2d 441, 
266 N.C. 458. 

Tex—Bravo v. Texas Farmers Ins. Co., Civ.App., 584 
S.W.2d 573. 

51. Miss.—Browning v. Shackelford, 196 So.2d 365. 
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D.C.—Gilper v. Kiamesha Concord, Inc., App,, 302 
A.2d 740. 
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68. U.S.—Rusch Factors, Inc. v. Levin, p.C.R.L, 284 
F.Supp. 85. 

§ 178. Conditions Precedent 

70. Tenn.—Cook & Nichols, Inc. v. Peat, Marwick, 
Mitchell & Co., App., 480 S.W.2d 542. 

Negligence of title insurance company 

Cal—Howe v. City Title Ins. Co., 63 Cal.Rptr. 119, 255 
C.A.2d 85. 

Notice 

N-Y.—Kaplan v. Valle’s Steak House of Albany, Inc., 
396 N.Y.S.2d 579, 90 Misc.2d 1010. 

§ 180. -Notice of Injury and 

Claim 

72. Mass.—Marsden v. Eastern Gas & Fuel Associ¬ 
ates, 385 N.E.2d 528, 7 Mass.App. 27. 

Statute held in^plicable 

N.D.—Christensen v. Midstate Aerial Applicators 
Corp., 166 N.W.2d 386, 37 A.L.R.3d 827. 

73. Not fundamental right 

(2) U.S.—Grummitt v. Sturgeon Bay Winter Sports 

Club of Sturgeon Bay, Wis., C.A.Wis., 354 F.2d 564. 
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6. Minn.—Thill v. Modem Erecting Co., 136 N.W.2d 
677, 272 Minn. 217. 
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67.5. Notice held sufficient 

Mass.— Baldassari v. Produce Terminal Realty Corn 
282 N.E.2d 649, 361 Mass 738. 

§ 181. Defenses 
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79. Me —Teel v. Colson, 396 A 2d 529. 

80.5. U.S.—Stueve v. American Honda Motors Co, 
Inc., D.C.Kan., 457 F.Supp. 740. 

Fla.—Lotta v. Kawaller, App., 217 So. 2d 339. ■ 

La.—Laney v. Stubbs, App., 217 So.2d 468, affd. 229 
So.2d 708, 255 La. 84. 

Minn.—Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381. 

Neb.—Grantham v. General Telephone Co. of Midwest, 
213 N.W.2d 439, 191 Neb. 21. 

N.M.—Gutierrez v. Rio Rancho Estates, Inc., App., 607 
P.2d 622, 94 N.M. 84, affd., 605 P.2d 1154, 93 
N.M. 755. 

Or.—Shires v. Cobb, 534 P.2d 188, 271 Or. 769. 

Wis.—Holifield v. Setco Industries, Inc., 168 N.W.2d 
177, 42 Wis.2d 750. 

Voluntary choice of more dangerous way 

Cal.—Beauchamp v Los Gatos Golf Course, 77 Cal. 
Rptr. 914, 273 C.A.2d 20. 

Insanity as defense 

Or.—Schumann v Crofoot, 602 P.2d 298, 43 Or.App. 
53. 

Wis.—Breunig v. Amencan Family Ins. Co., 173 
NW.2d 619, 45 Wis.2d 536, 49 A.LR.3d 179. 

Counteracting volenti defense 
U.S.—Messick v. General Motors Corp., C.A.Tex., 460 
F.2d 485. 

No vested right in a tort defense 
Wash.—Godfrey v. State, 530 P,2d 630, 84 Wash.2d 
959. 

Failure to comply with statute 
Tex.—Leonard Farms v. Thompson-Hayward Chemical 
Co., Civ.App., 568 S.W.2d 438. 

Privilege 

Cal.—Block V. Sacramento Clinical Labs, Inc., 182 Cal. 
Rptr. 438, 131 CA.3d 386, 

80.10. U.S.—Harris v. Atchison, T & S.F. Ry. Co., 
C.A.Tex., 538 F.2d 682. 

Ga.—Jones v. Crown Const. Co., 263 S.E.2d 460, 152 
Ga.App. 578. 

La—Melancon v. Juno, App., 337 So.2d 652—Weaver 
V. Winn-Dixie of Louisiana, Inc., App., 406 So.2d 
792. 

N.D.—Wentz v. Deseth, 221 N.W,2d 101. 

Or.—Sterling v. City of Albany, 555 P.2d 23, 276 Or. 
403. 

Tex.—Howsley v. Gilliam, 517 S.W.2d 531. 

Goodpasture, Inc. v. S & J Farms, Inc., Civ. 
App., 528 S.W.2d 99. 

Va.—Witt V. Mcrricks, 168 S.E2d 517, 210 Va. 70. 
Wis.—Sampson v. Laskin, 224 N.W.2d 594, 66 Wis.2d 
318. 

Manufacturers or retailers 

(3) Other instances'. 

U.S.—Messick v. General Motors Corp., C.A.Tex., 460 
F.2d 485. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref. 
no rev. err. 

Particular matters 

(1) U.S.—McCloskey & Co., Inc. v. Wnght, D C.Va., 
363 F.Supp. 223. 

Conn.—Lubas v. McCusker, 216 A.2d 289, 153 Conn. 
250. 

Fla,—DcPew v, Sylvia, App., 265 So.2d 75. 

Ga.—E. C. Long, Inc. v. Brennan’s of Atlanta, Inc., 252 
$.E.2d 642, 148 Ga.App. 796. 

La,—Scott V. State Through Dept, of Transp, and De¬ 
velopment, App., 392 So.2d 482, writ ref., Sup., 396 
So.2d 921. 


Mass.—Bay State Lobster Co v. Perini Corp., 245 
N E.2d 159, 355 Mass 794. 

Mo.—Long V. Spanish Lake Service, Inc., App., 507 
S.W.2d 935. 

N.Y.—Porter v. Avlis Contracting Corp,, 394 N.Y.S 2d 
226, 57 A.D.2d 222—Evans v. Nab Const. Corp., 
436 N.Y.S 2d 774, 80 A.D.2d 841, app dism. 427 
N.E2d 508, 54 NY.2d 785, 443 NYS2d 369. 

Pa.—West Penn Administration, Inc v Pittsburgh Nat. 
Bank, 433 A.2d 896, 289 Pa.Super. 460 

Tex.—Rams v. Heldenfels Bros., Civ.App., 443 S W,2d 
280, err ref. no rev. err. 

Social value of conduct 

Or.—Furrer v. Talent Irr. Dist, 466 P 2d 605, 258 Or. 
494. 

81. U.S.—Caskey v. Olympic Radio and Television, 
D.C.S.C.. 343 F.Supp. 969. 

Anz.—Menendez v. Bartlett, App, 607 P.2d 31, 125 
Ariz. 48 

Ark.—Baxter v Grobmyer Bros Const. Co., 631 
S.W 2d 265, 275 Ark, 400. 

Cal.—Smith v. Dhy-Dynamic Co, 107 Cal.Rptr. 907, 
31 C.A.3d 852. 

Conn.—Rodriguez v. Gilbertie, Super., 363 A 2d 759, 
33 Conn.Sup. 583. 

Fla—Clark v. Boeing Co, App, 395 So.2d 1226. 

Ga.—Waddey v. Davis, 254 S.E.2d 465, 149 Ga.App. 
308. 

III.—Washington v Atlantic Richfield Co., 361 N.E.2d 
282, 5 Ill.Dec 143. 66 Ill 2d 103. 

Iowa—Rosenau v City of Estherville, 199 N.W 2d 125 
—Six V. Freshour, 231 N.W.2d 588. 

La,—Rachal v. Brookshire Grocer>' Stores, Inc. (Brook¬ 
shire Grocery Co ), App, 336 So 2d 1014, writ den. 
Sup., 339 So.2d 358. 

Md.—Western Maryland Ry Co v. Griffis, 253 A.2d 
889, 253 Md. 643. 

Minn.—Knutson v. Arrigom Bros. Co, 147 N.W.2d 
561, 275 Mmn. 408. 

Mo.—Ross V. Clouser, 637 S.W.2d 11. 

N Y —Larabee v. Triangle Steel, Inc, 451 N.Y.S.2d 
258, 86 A.D.2d 289 

Ohio—Willis V. Eckert Packing Co , 255 N.E.2d 309, 21 
Ohio App.2d 117 

Okl.—Buck V. Del City Apartments, Inc., 431 P,2d 360. 

Or.—Becker v. Beaverton School Dist. No. 48, 551 P.2d 
498, 25 Or.App 879 

Pa.—McIntyre v Cusick, 372 A.2d 864, 247 Pa.Super. 
354. 

Tex.—Farley v. M M Cattle Co., Civ.App., 549 S.W 2d 
453, err. ref. no rev. err. 

Utah—Rigtrup v. Strawberry Water Users Ass'n, 563 
P2d 1247. 

Wis.—Polsky v. Levine, 243 N.W.2d 503, 73 Wis 2d 
547. 

No defense to wanton conduct 

Ala.—Chance v. Dallas County, Ala., 456 So.2d 295. 

Assumption of risk not shown 

S.D.—Wolf V. Graber, 303 N.W.2d 364. 

Line of duty 

Cal.—Lipson v. Superior Court of Orange County, 182 
Cal.Rptr. 629, 644 P.2d 822, 31 C3d 362. 

Line of duty bar applicable to employer also 

Cal.—City of Los Angeles v. O’Brian, 2 Dist., 201 
Cal.Rptr. 561. 154 CA.3d 904. 

81.5. Mich.—Carey v. Toles, 151 N.W.2d 396, 7 
Mich.App. 195. 

Reasonable care 

La.—Currington v. Great Am. Ins. Co., App., 281 
So.2d 150, writ den.. Sup., 283 So.2d 498. 

82. Okl.—Rhodes K Continental Federal Sav. and 
Loan Ass’n, 624 P.2d 1041. 

Or.—Becker v. Beaverton School Dist. No. 48, 551 P.2d 
498, 25 Or.App. 879, 

Sudden emergency as denial of negligence 

Kan —Kline v. Emmele, 465 P.2d 970, 204 Kan. 629. 


NEGLIGENCE §182 

Page 323 

Justification as ‘*legal excuse’* 

Iowa—Gibbs v. Wilmeth, 157 N.W.2d 93. 261 Iowa 
1015—Bangs v. Keifer, 174 N.W.2d 372-City of 
Cedar Rapids v. Moses, 223 N.W.2d 263. 

**Legal excuse** construed 

Iowa—City of Cedar Rapids v. Moses, 223 N.W.2d 263. 
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86. “Sole proximate cause** defense not abol¬ 
ished 

Iowa—Sponsler v. Clarke Electric Cooperative, Inc., 
329 N.W.2d 663. 

90. Wyo.—Vassos v. Roussalis, 625 P.2d 768, app. 
after remand 658 P.2d 1284. 

91. U.S.—Rodriguez v. Compass Shipping Co. Ltd., 
D.C.N.Y., 456 F.Supp. 1014, affd., CA., 617 F.2d 
955, affd. 101 S.Ct. 1945, 451 U.S. 596, 68 
L.Ed.2d 472, reh. den. 101 S.Ct. 3160, 453 U.S. 
923, 69 L.Ed.2d 1005, 

Violation of safety statute 
III. — Bishop V. Crowthcr, 415 N.E.2d 599, 47 Ill.Dec. 
594, 92 Ill.App.3d 1. 

94.10. Third party held not bound 

N.C—Lewis v. Barnhill 148 S.E.2d 536, 267 N.C 457. 

95. U.S.—Turner Const. Co. v. John B. Kelly Co., 
D CPa., 442 F.Supp. 551. 

Or.—McDonald v. Title Ins. Co. of Oregon, 621 P.2d 
654, 49 Or.App. 1055. 
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96. Cal.—Baker v. Superior Court for Orange County, 
181 Cal.Rptr. 311, 129 C.A.3d 710, 

Unavoidable accident has, in some 
jurisdictions, been abolished as a de- 
fense.^’-^ 

99,5. N.M.—Alexander v. Delgado, 507 P.2d 778, 84 
N.M. 717. 

§ 182. Parties 

1. Cal.—Huber, Hunt & Nichols, Inc. v. Moore, 136 
Cal.Rptr. 603, 67 C.A.3d 278. 

Iowa—Ryan v. Kanne, 170 N.W.2d 395. 

4. Fla.—Dubbin v. Touche Ross & Co., App., 324 

So.2d 128. 

La.—Lewis v. Kehoe Academy, App., 346 So.2d 289. 
N Y.—Pugh V. Weber, 286 N,Y.S.2d 339. 29 A.D.?d 
567. 

Right to recovery not derivative 
Vt._Baldwm v. State, 215 A.2d 492, 125 Vt. 317. 
Miss.—Delta Const. Co. of Jackson v. City of Jackson, 
198 So.2d 592, app. after remand 228 So.2d 606. 

5. Surety entitled to sue where contract deemed for 

his benefit. 

U.S.—Aetna Ins. Co. v. Hellmuth, Obata & Kassabaum, 
Inc., C.A.MO., 392 F.2d 472. 

7. Iowa—Grings v. Great Plains Gas Co., 152 N.W.2d 
540, 260 Iowa 1309. 

Neb.—Libbey-Owens Ford Glass Co. v. L & M Paper 
Co., 205 N.W.2d 523, 189 Neb. 792. 

Okl.—Missouri-Kansas-Tcxas R. Co. v. Chief Equip¬ 
ment Co., 421 P.2d 841. 

Evidence of ownership 

Or.—^Waterway Terminals Co. v. P. S. Lord Mechanical 
Contractors, 474 P.2d 309, 256 Or. 361. 
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10. Buyer 

Ark.—Hill’s Co-op. Gin Co. v. Bullington, 552 S.W.2d 
231, 261 Ark. 915. 

13. Co-owner not indispensable 

Tex.—Schlosser v. Tropoli, Civ.App., 609 S.W.2d 255, 
err. ref. no rev. err. 

14. Lessee 

N Y.—Northeastern Industrial Park, Inc. v, James Ack- 
royd & Sons, Inc., 377 N.Y.S.2d 802, 51 A.D.2d 
614. 
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19. N.y. —Thrasher v. US. Liability Ins. Co., 278 
N.Y.S.2d 793, 19 N.Y.2d 159, 225 N.E.2d 503. 

21. U.S.—-Cluett, Peabody & Co., Inc. v. Campbell, 
Rea, Hayes & Large, D.C.Pa., 492 F.Supp 67. 

Kan.—Scales v. St. Louis-S.F. Ry. Co., 582 P.2d 300, 2 
Kan.App.2d 491 

Mo.-Sanfilippo v. Bolle, 432 S.W.2d 232. 

Tex.—Byrum v. Stacy, Civ.App., 432 S.W.2d 590. 

Indispensable party 

Utah—Milliner v. Elmer Fox & Co., 529 P.2d 806. 

AlternatiTe liability rule 

U.S.—Starling v. Seaboard Coast Line R. Co., D.C.Ga., 
533 F.Supp. 183. 
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32. Tex.—Deal v. Madison, Civ.App., 576 S.W.2d 
409, err. ref. no rev. err. 

Joinder of released tort-feasor unnecessary for 
determination of comparative negligence 

U.S.—Matter of Seneca Trails, Inc., Bkrtcy.Pa., 7 B.R. 
128. 

All participants except ones who settle should 
be joined in comparative negligence case 

Wyo.—Board of County Com’rs of Campbell County v. 
Ridenour, 623 P.2d 1174, reh. den. 627 P.2d 163. 

33. Ariz.—Jackson v. H. H. Robertson Co., Inc., 574 
P.2d 822, 118 Ariz. 29. 
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39. U.S.—Mattschei v. U.S., CA.ai., 600 F.2d 205. 

W.Va.—Bradley v. Appalachian Power Co., 256 S.E.2d 
879, 163 W.Va. 332. 

Effect of immunity of party 

Kan.—Wilson v. Probst, 581 P.2d 380, 224 Kan. 459. 

§ 183. Statement of Cause of Action 
Generally 

41. Amendment 

Pa.—lacovangelo v. Cohen, 45 Wash.Co. 133. 

42. Ala.—Calvert Fire Ins. Co. v. Green, 180 So.2d 
269, 278 Ala. 673. 

Kan.—Ellis v. Union Pac. R. Co., 643 P.2d 158, 231 
Kan. 182, on reh. 653 P.2d 816, 232 Kan. 194. 

Md.—Myers v. Montgomery Ward &. Co., 252 A.2d 
855, 253 Md. 282. 

Mich.—Major v. Schmidt Trucking Co., 166 N.W.2d 
517, 15 Mich.App. 75. 

Wis.—Schceler v. Bahr, 164 N.W.2d 310, 41 Wis.2d 
473. 
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45. Tenn.—Bennett v. Woodard, 444 S.W.2d 89, 60 
Tenn.App. 20. 

50. Or.—Mezyk v. National Repossessions, Inc., 405 
P.2d 840, 241 Or. 333. 

insufficient allegations subject to demurrer 

Ohio—Oropesa v. Huffman Mfg. Co., 224 N.E2d 530, 

9 Ohio App.2d 337. 

51. Mich.—Young v. Groenendal, 169 N.W.2d 920, 
382 Mich. 456. 
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53. Allegations held to invoke attractive nui¬ 
sance doctrine 

Fla.—Petterson v. Concrete Const,, Inc., Lake 
Worth, App., 202 So.2d 191, judg. quashed, Sup., 
216 So.2d 221. 

§ 184. Ownership, Possession, or 
Control of Place or Instru¬ 
mentality Causing Injury 

57. Pleadings held sufficient 

m.—Driscoll v. C. Rasmussen Corp., 206 N.E.2d 746, 
57 Ill.App.2d 349, revd. on oth. grds. 219 N.E.2d 
483, 35 I11.2d 74. 


N.Y.—Merrick v. Murphy. 371 N.Y.S.2d 97. 83 
Misc.2d 39. 

Pleadings held insufficient 
Ga,—Townsend and Ghegan Enterprises v. W. R. Bean 
& Son, Inc., 159 S.E.2d 776, 117 Ga.App. 109. 

Res ipsa loquitur 

Ind.—Deming Hotel Co. v. Prox, 236 N.E.2d 613, 142 
Ind.App. 603, 

§ 185. Particular Elements to Be Al¬ 
leged in General 

page 328 

66. Ga.—Anderson v. Wilson. 150 S.E.2d 172, 114 
Ga.App. 19. 

Ill.—Fanning v. Lemay, 222 N.E.2d 815, 78 Ill.App.2d 
166, revd. in part on oth. grds. 230 N.E.2d 182, 38 
I11.2d 209. 

La.—Pence v. Ketchum, 326 So.2d 831. 

67. U.S.—Quinones v. U.S.. CA.Pa., 492 F.2d 1269. 
Ala.—Alabama Power Co. v. King, 190 So.2d 674, 280 

Ala. 119—Ramsey v. Sentell Oil Co., 195 So.2d 
527, 280 Ala. 475—Chilton Butane Gas, Inc. v. 
Marcus. 267 So.2d 140, 289 Ala. 292—Havard v. 
Palmer & Baker Engineers, Inc., 302 So.2d 228, 
293 Ala. 301. 

Cal,—Miglienni v. Havemann, 49 Cal.Rptr. 795, 240 
C.A.2d 570. 

Ga.—Wilks V. Lingle, 144 S.E.2d 552, 112 Ga.App. 
176—Davis v. Phillips, 151 S.E.2d 810, 114 Ga. 
App. 498. 

Idaho-Wh«tt V. Jamagin, 418 P.2d 278, 91 Idaho 181. 
Ill.—Fanning v. Lemay. 222 N.E.2d 815, 78 Ill.App.2d 
166, revd. in part on oth. grds. 230 N.E.2d 182, 38 
I11.2d 209—Van Skike v. Zussman, 318 N.E.2d 244, 
22 Ill.App.3d 1039. 

Md.—Bramble v. Thompson, 287 A.2d 265, 264 Md. 
518, 64 A.L.R.3d 1031. 

Kight V. Bowman, 333 A.2d 346, 25 Mtl.App. 
225. 

Mo.—Empiregas, Inc. of Noel v. Hoover Ball & Bearing 
Co., 507 S.W.2d 657. 

N.J.—Gold Mills, Inc. v. Orbit Processing Corp., 297 
A.2d 203, 121 N.J.Super. 370. 

Okl.—City of Tulsa v. Goins, 437 P.2d 257. 

Pa.—Clifford Realty Corp. v. Fedele, 28 Beaver 14. 
Wis.—Padilla v. Bydaick, 203 N.W.2d 15, 56 Wis.2d 
772, app. after remand 245 N.W.2d 915, 74 Wis.2d 
46. 

Cause of action held sufficiently stated for inju- 

(1) U.S.—Rusch Factors, Inc. v. Levin, D.C.R.I., 284 
F.Supp. 85, stating New York and Rhode Island law. 
Cal.—Morehouse v. Wanzo, 72 Cal.Rptr. 607, 266 

C.A.2d 846. 

Colo.—Kluge V. Wilson, 448 P.2d 786, 167 Colo. 526. 
Fla.—Peeler v. Independent Life & Acc. Ins. Co., App., 
206 So.2d 34—Hutchings v. Harry, App., 242 
So.2d 153. 

Ga.—Willis v. Byrd, 158 S.E.2d 458, 116 Ga.App. 
555—Butts V. Academy of Beauty, Inc., 160 S.E.2d 
222, 117 Ga.App. 222. 

Mich.—Talucci v, Archambault, 173 N.W.2d 740, 20 
Mich.App. 153. 

N.M,—Ciesielski v. Waterman, App., 521 P.2d 649, 86 
N.M. 184, revd. on oth. grds. 528 P.2d 884, 87 
N.M. 25. 

N.Y.—Woolridgc V. Rosen, 315 N.Y.S.2d 45, 35" 
A.D.2d 714. 

Merrick v. Murphy, 371 RY.S.2d 97, 83 Misc.2d 
39. 

Or.—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185—State ex rel. Western Seed Production 
Corp. V. Campbell, 442 P.2d 215, 250 Or. 262. cert, 
den, 89 S.Ct 862, 393 U.S. 1093, 21 L.Ed.2d 784. 
Utah—Christensen v. Lelts Automatic Transmission 
Service, Inc., 467 P.2d 605, 24 Utah 2d 165. 

(2) Ga.—Horton v Nichols, 162 S.E.2d 208, 117 
Ga.App. 748—Reiner v. David’s Super Market, Inc., 
162 SE.2d 298, 118 Ga.App.-10—Banks v. Champion, 
162 S.E.2d 824, 118 Ga.App. 79. 
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Cause of action held not sufficiently stated for 
injury 

Cal.—Vice v. Automobile Club of Southern California, 
50 ai.Rptr. 837, 241 C.A.2d 759. 

Fla.—Drady v. Hillsborough County Aviation Authori¬ 
ty, App., 193 So.2d 201. 

Ill.—Donehue v. Duvall. 243 N,E.2d 222, 41 IlL2d 377. 

James v. Bank of Highland Park, 226 N.E.2d 
404, 82 Ill.App.2d 118. 

La.—White v. Lamar Realty, Inc,, App., 303 So.2d 598. 

N.Y.—Kings Creations Limited v. Conde Nast Publica¬ 
tions Inc., 311 N.Y.S.2d 757, 34 A.D.2d 935. 
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67.5. Pleading held sufficient 

Ga.—Banks v. Colonial Stores, Inc., 161 S.E.2d 366, 
117 Ga.App. 581. 

N.C.—Game v. Charles Stores Co., 151 S.E.2d 560, 268 
N.C. 676. 

67.10. Fla.—Gates & Sons, Inc. v. Brock, App., 199 
So.2d 291. 

Pleading held sufficient 

U.S.—Southland Mill. Co. v. Vege Fat, Inc., D.C.I11., 
248 F.Supp. 482—Lewis v. U.S. Slicing Mach. Co., 
D.CPa., 311 F.Supp. 139. 

Pleading held insufficient 

La.—Maryland Cas. Co. v. Midwest Dairy Products 
Corp., App., 211 So.2d 675. 

67.15. Ga.—Herndon v. Aultman-Beasley, Inc., 195 
S.E.2d 250, 127 Ga.App. 743. 

Pleading held sufficient 

Mo.—Plato Reorganized School Dist. No. R-5 of Texas 
et al. Counties v. Intercounty Elec. Co-op. Ass’n, 
425 S.W.2d 914. 

67.20. Pleading held insufficient 

Cal.—Fries v. Broadway Federal Sav. & Loan Ass’n of 
Los Angeles, 65 Cal.Rptr. 460, 258 CA.2d 119. 

Mass.—Anthony v. Vaughan, 255 N.E.2d 602, 356 
Mass. 673. 

Pa.—DeJesus v. Liberty Mut. Ins. Co., 223 A.2d 849, 
423 Pa. 198. 

Pleading held sufficient « 

Ariz.—Donnelly Const. Co, v. Oberg/Hunt/Gilleland, 
677 P.2d 1292, 139 Ariz. 184, 
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67.30. Pleading held sufficient 

Ariz,—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R.3d 309. 

Pleading held insufficient 

Ga.—Roberts v. Bradley, 150 S.E.2d 720, 114 Ga.App. 
262. 

Wis.—Schutt v. Schmid, 208 N.W.2d 306, 60 Wis.2d 
173. 

68. Allegations held sufficient to state cause of 
action 

III—Henry v. Robert Kettell Const. Corp., 194 N.E.2d 
535, 44 Ill.App.2d 356, app. after remand 226 
N.E.2d 89, 82 Ill.App.2d 420. 

La.—Mobley v. Reliance Ins. Co., App., 233 So.2d 33. 

Allegations held insufficient to state cause of 
action 

U.S.—^McKenzie v. Fairmont Food Co., D.C.Ohio, 305 
F.Supp. 163. I 

Ala,—Bailey v. City of Mobile, 296 So.2d 149, 292 Ala. 
436. 

Fla.—Petterson v. Concrete Const., Inc,, of Lake 
Worth, App., 202 So.2d 191, judg. quashed, Sup., 
216 So.2d 221. 

III.—Landman v. M. Susan & Associates, Inc,, 211 
N.E.2d 407, 63 Ill.App.2d 292. 

La.—Stanley v. Missouri Pac. R. Co., App., 179 So.2d 
490. 

Tex.—Dobbs v. Cameo, Inc., Civ.App., 445 S.W.2d 565, 
err. ref, no rev. err. ‘ 
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71. Ark.—Guthrie v. Tyson Foods, Inc., 685 S.W.2d 
164, 285 Ark. 95. 

Fla.—Doyle v. Flex, App., 210 So.2d 493. 

N.C.—Bynum v. Onslow County, 161 S.E.2d 607, 1 
N.CApp. 351. 

73. Ga.—Barron v. Evans, 153 S.E.2d 577. 115 Ga. 
App. 73. 

§ 186(1). Duty of Care of Defendant 

77. Ala.—Chilton Butane Gas, Inc. v. Marcus, 267 
So.2d 140, 289 Ala. 292—Standifer v. Pate, 282 
So.2d 261, 291 Ala. 434—Havard v. Palmer & 
Baker Engineers, Inc., 302 So.2d 228, 293 Ala. 
301. 

Conn.—Barrette v. Travelers Ins. Co., 246 A.2d 102, 28 
Conn.Sup. 1. 

Ga.—Rockmart Bank v. Hall, 151 S.E.2d 232, 114 
Ga.App. 284. 

Ill.—Anderson v. Davis Development Corp., 241 
N.E.2d 222, 99 Ill.App.2d 55—-Gartley v. Chicago 
Housing Authonty, 329 N.E.2d 252, 28 Ill.App.3d 
705. 

La.—McReynolds v. Kruse, App. 1 Cir., 440 So.2d 791, 
writ den. 444 So.2d 1241. 

Mass.—Warren H. Bennett, Inc. v. Charlestown Sav. 
Bank. 328 N.E.2d 527, 3 Mass.App. 753. 

N.Y.—^Mayes v. Hamischfeger Corp., 302 N.Y.S.2d 
658, 60 Misc.2d 308. 

Tex.—Charrin v. Methodist Hospital, Civ.App., 432 
S.W.2d 572. 
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78. Ala.—Standifer v, Pate, 282 So.2d 261, 291 Ala. 
434. 

Ga.—Glover v. General Motors Corp., 154 S.E.2d 273, 
115 Ga.App. 208. 

Neb.—Root v. School Dist. No. 25 of Custer County, 
169 N.W.2d 464, 184 Neb. 570. 

Vt.—Guilmette v. Alexander, 259 A.2d 12, 128 Vt. 116. 

79. Ala.—Chilton Butane Gas, Inc. v. Marcus, 267 
So.2d 140, 289 Ala. 292. 

80. Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 
Iowa 260. 

81. Wis.—Padilla v. Bydalek. 203 N.W.2d 15, 56 
Wis.2d 772, app. after remand, 245 N.W.2d 915, 
74 Wis.2d 46. 

page 333 

82. Ala.-Jack Cole Co. v. Hays, 199 So.2d 659, 281 
Ala, 118. 

Fla.—Drady v. Hillsborough County Aviation Authori¬ 
ty. App., 193 So.2d 201. 

Ill.—Chimerofeky v. School Dist. No. 63, 257 N.E.2d 
480, 121 ni.App.2d 371. 

Or.—Klerk v. Tektronix, Inc., 415 P.2d 510, 244 Or, 10. 

Allegations held sufficient 

Fla.—^Weimar v. Yacht Club Point Estates, Inc., App., 
223 So.2d 100. 

Ga,—Bourn v. Herring, 166 S.E.2d 89, 225 Ga. 67, 
conf. to 166 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga, 653, transf. 
to 173 S.E.2d 716, 121 Ga.App. 373, app. dism. 91 
S.a. 192, 400 U.S. 922, 27 L.Ed.2d 183. 

Wash.—Callahan v. Keystone Fireworks Mfg. Co., 435 
P.2d 626, 72 Wash.2d 823. 

Allegations held insufficient 

AJa.—Standifer v. Pate, 282 So.2d 261, 291 Ala. 434. 

Conn.—Moore v. Bunk, 228 A.2d 510, 154 Conn. 644. 

Md.—Read Drug & Chemical Co. of Baltimore City v. 
ColwiU Const. Co.. 243 A.2d 548, 250 Md. 406— 
Myers v. Montgomery Ward & <^., 252 A.2d 855, 
253 Md. 282. 

§ 186(2). -Relation of Parties 
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92. Fla.—Drady v. Hillsborough County Aviation 
Authority, App., 193 So.2d 201. 


Ill.—Gartley v. Chicago Housing Authority, 329 N.E2d 
252, 28 Ill.App,3d 705. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Allegations held insufficient 
Ga.—Hospital Authority of City of Bremen v. Morelli, 
156 S.E.2d 667, 116 Ga-App. 26. 

page 335 

99. Pleading held insufficient 
Ga.—Hospital Authority of City of Bremen v. Morelli, 
156 S.E.2d 667, 116 Ga.App. 26. 

6. Allegations held sufficient 

(1) Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 
S.E.2d 808, 112 Ga.App. 500. 

(6) To show plaintiff was licensee, not trespasser. 
Ga.—Murray Biscuit Co. v. Hutto, 156 S.E.2d 132, 115 
Ga.App. 870, app. after remand 167 S.E.2d 182, 
119 Ga.App. 377. 
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17. Pleading held insufficient 

Ala.—Bailey v. City of Mobile, 296 So.2d 149, 292 Ala. 
436. 

Fla.—Hall v. Witzel, App., 281 So.2d 249. 

Unnecessary allegation 

Fla.—Petterson v. Concrete Const., Inc., of Lake 
Worth, App., 202 So.2d 191, judg. quashed, Sup., 
216 So.2d 221. 

§ 186(3). -Place of Injury 
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27. Place of accident alleged with sufficient 
certainty and definiteness 
Ala.—Louisville & N.R. Co. v. Self, Civ., 233 So.2d 90, 
45 Ala.App. 530. 

§ 186(4). -Knowledge of Danger 

or Defect 

33. Ala.—Veal v. Phillips, 235 So.2d 799, 285 Ala. 
655. 

Ga.—Angel v. Varsity, Inc., 148 S.E.2d 451, 113 Ga. 
App. 507. 

Ill.—O’Brien v. Colonial Village, Inc., 255 N.E2d 205, 
119 IlI.App.2d 105. 

N.C.—Kinley v. Honeycutt, 161 S.E.2d 760, 1 N.C. 
App. 441. 

Allegation held sufficient 

Ga.—Sharpton v. Gt^t Atlantic & Pac. Tea Co., 145 
S.E2d 101, 112 Ga.App. 283. 

Ill—Wright v. Masscy-Harris, Inc., App., 215 N.E2d 
465, 68 IlLApp.2d 70. 

Mich.—Fredericks v. General Motors Corp., 211 
N.W.2d 44, 48 Mich.App. 580, app. after remand 
311 N.W.2d 725, 411 Mich. 712. 

N.Y.—Mangione v. Dimino, 332 N.Y.S.2d 683, 39 
A.D.2d 128. 

Accounting reports 

Mass.—Blank v. Kaitz, 216 N.E2d 110, 350 Mass. 779. 

§ 186(5).-Sufficiency of 

Allegation 

page 338 

39. Fla—Newkirk v, LeBlanc, App., 249 So.2d 64. 
Ga.—Chapman v. Phillips, -145 S.E2d 663, 112 Ga. 
App. 434—Dancker v. Megrue, 151 S.E2d 157, 
114 Ga.App. 312. 

N.C.—Patterson v. Weatherspoon, 193 S.E2d 585, 17 
N.C.App. 236. 
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40. Conn.—Haffey v. Lemieux, 224 A,2d 551, 154 
Conn. 185, 21 A.L.R.3d 1091. 

Ga.—Murray Biscuit Co. v. Hutto, 156 S.E.2d 132, 115 
Ga.App. 870. 


NEGLIGENCE §187(1) 

Page 343 

42. Ga.—Sharpton v. Great Atlantic A Pac. Tea Co., 
145 S.E2d 101, 112 Ga.App. 283—Kahn v. Gra- 
per, 152 S.E2d 10. 114 Ga.App. 572. 

43. Ga.—Rockmart Bank v. Hall, 151 S.E2d 232. 114 
Ga.App. 284. 

R,I.—Bragg v. Warwick Shoppers World, Inc., 227 
A.2d 582, 102 R.I. 8. 

44. La.—Merwin v. D. H. Holmes Co., App., 223 
So.2d 878. 

45.5. Ga.—Hollis v. First Nat. Bank of Atlanta, 1S9 
S.E.2d 497, 117 Ga.App. 145. 

§ 186(6).-Time of Ac¬ 

quiring Knowledge 
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58. Ga.—Banks v. Colonial Stores, Inc., 161 S.E2d 
366, 117 Ga.App. 581. 

§ 186(7). -Warning of Danger 

page 341 

72. Iowa—CJ.S. cited in Weber v. Madison, 251 
N.W.2d 523, 529. 

§ 186(8). -Duty Imposed by 

Statute or Ordinance 

Allegations held sufficient 
Ill_NavIyt v. Kalinich, 260 N.E2d 855, 125 Hl 
App.2d 290, aflfd. 290 N.E.2d 219, 53 IU.2d 137. 
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83. Allegations sufficient 
Or.—Pacific Northwest Bell Tel Co. v. Century Home 
Components, Inc., 514 P.2d 874, 267 Or. 46. 

§ 187(1). Breach of Duty or Negli¬ 
gence 

87. U.S.—Independent School Dist. No. 454, Fair¬ 
mont, Minn. v. Statistical Tabulating Corp., D.C. 
Ill, 359 F.Supp. 1095. 

Ala.—Watwood v. R. R. Dawson Bridge Co., Inc., 307 
So.2d 692, 293 Ala. 578. 

Cal—Noble v. Scars, Roebuck & Co., 109 Cal.Rptr. 

269, 33 C.A.3d 654, 73 A.L.R.3d 1164. 

Fla.—^Winsemann v. Travelodge Corp., App., 205 So.2d 
315—Hutchings v. Harry, App., 242 So.2d 153. 
Ill—Fancil v. Q.S.E Foods, Inc., 328 N.E.2d 538, 60 
Ill2d 552. 

Faber v. General Tel Co. of IlUnois, 311 N.E2d 
281, 19 ni.App.3d 135. 

Ind.—PalUkan v. Mark, 322 N.E2d 398, 163 Ind.App. 
178. 

La,—Abshire v. Hartford Acc. & Indem. Ins. Co., App., 
289 So.2d 545, writ den.. Sup., 293 So.2d 170— 
McReynolds v. Kruse, App., 440 So.2d 791, writ 
den. 444 So.2d 1241. 

Mich.—Creech v, Consumers Power C^o., 229 N.W.2d 

358, 59 Mich.App. 167. 

N.C.—Parduc v. Charlotte Motor Sp^way, Inc,, 159 
S.E2d 857, 273 N.C. 314. 

Wis.—Falk V. City of Whitewater, 221 N.W.2d 915, 65 
Wis.2d 83. 

Custom^ injured in store 
Pa.—Regdski v. F. W. Woolworth Co. of Pa.. 225 A.2d 
561, 423 Pa. 524. 

Attractiye nuisance doctrine 
Wis.—Kempen v. Green Bay & Mississippi Canal Co., 
224 N.W.2d 202, 66 Wis.2d 185. 
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88 . Md.—Myers v. Montgomery Ward & Co., 252 
A.2d 855, 253 Md. 282. 

Pleading held insufficient 

Ga.—Christian v. Vargas, 157 S.E2d 308, 116 Ga.App, 

359. 

95. Conn.—Moore v. Bunk, 228 A.2d 510, 154 Conn. 
644. 
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§187(1) NEGLIGENCE 

Page 343 

III—Klinefelter v. S. J. Groves «S: Sons Co, 291 N.E.2d 
227, 8 Ill.App.3d 989. 

Allegations held to be of facts, not conclusions 

(2) Ga,—Porch v. Wnght. 156 S.E.2d 532, 116 Ga 
App 138. 

(3) Ga.—Southern Ry Co. v. Grogan, 148 S E.2d 
439, 113 Ga,App. 451. 

96, Ga.—Nathan v. Duncan, 149 S.E.2d 383, 113 
Ga.App. 630. 

N.C.—Griffin v. Watkins, 153 S.E.2d 356, 269 N.C. 
650. 
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Ala.—<2hilton Butane Gas, Inc. v. Marcus, 267 So.2d 
140, 289 Ala. 292. 

Fla.—Hutchings v. Harry, App., 242 So.2d 153. 
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99- Ga.—Abercrombie v. Ledbetter-Johnson Co., 157 
S.E.2d 493, 116 Ga.App. 376 
Or.—Schnell v. Goodwill Industnes of Or., 451 P.2d 
484, 253 Or. 100. 

Allegations held sufficient 

(1) U.S.—Hill V. U S. Fidelity & Guaranty Co., C.A. 
Fla., 428 F.2d 112, cert. den. 91 S.Ct. 564, 400 U.S. 
1008, 27 L.Ed.2d 621. 

Ark.—Davis v. Arkansas Louisiana Gas Co, 454 
S.W.2d 331, 248 Ark. 881. 

Cal.—Wineland v. Skagit Corp., 80 Cal.Rptr. 326, 275 
C.A,2d 889—Hanberry v, Hearst Corp., 81 Cal. 
Rptr. 519, 276 C.A.2d 680, 39 A.L.R.3d 173. 
Colo.—Wright v. Creative Corp., 498 P.2d 1179, 30 
Colo.App. 575. 

Conn.—Lombardi v. J. A. Bergren Dairy Farms, Inc., 
213 A.2d 449, 153 Conn. 19. 

Fla.—Gale v. Tuerk. App., 200 So.2d 261—Calvera v. 
Green Springs, Inc., App., 220 So.2d 414, op. 
quashed in part on oth. grds., approved in part, 239 
So.2d 264, vac on oth. grds. 239 So 2d 850—Sam¬ 
son V. O’Hara, App., 239 So.2d 151—Nicholas v. 
Miami Burglar Alarm Co., App., 266 So.2d 64, 
app, after remand 297 So,2d 49, approved in part, 
disapproved in part. Sup., 339 So.2d 175, on re¬ 
mand, app., 340 So.2d 981. 

Rotbart v. Jordan Marsh Co.. App., 305 So.2d 
255. 

Ga.—Mulligan v. Blackwood, 155 S.E2d 680, 115 Ga. 
App. 618—Brackett v. H.R. Block & Co„ 166 
S.E.2d 369, 119 GaApp. 95. 

Iowa—Appling v. Stuck, 164 N.W.2d 810. 

Mich.—Major v. Schmidt Trucking Co., 166 N.W.2d 
517, 15 Mich.App. 75—Dillon v. S. S. Kreske Co., 
192 N.W.2d 661, 35 Mich.App. 603. 

N.Y.—Kimberly-Clark Corp. v. Power Authority, 316 
N.Y.S.2d 68, 35 A.D.2d 330. 

Marrero v. Just Cab Corp., 536 N,y.S.2d 301, 71 
Misc.2d 474. 

N.C—Corprew v. Geigy Chemical Corp., 157 S E.2d 
98, 271 N.C. 485. 

Ohio—Roberts v. American Brewed Coffee, 319 N.E.2d 
218, 40 Ohio App.2d 273, 84 A.LR.3d 822. 

Okl.—Hood V. Formatron Corp., 488 P.2d 1281. 

Or.—Stubbs v. Pancake Comer of Salem, Inc., 458 P.2d 
676, 254 Or. 220. 

Wash.—Hofto v. Blumer, 444 P.2d 657, 74 Wash. 2d 
321. I 

Wis.—Mlynarski v. St. Rita’s Congregation of West 
Allis, 142 N.W.2d 207, 31 Wfs.2d 54—Komitz v. 
Earling & Hiller, Inc*, 181 N.W,2d 403, 49 Wis.2d 
97. 

(2) Ala—Southern Minerals Co. v. Barrett, 199 
So.2d 87, 281 Ala. 76, 

Ga.—Providence Washington Ins. Co. v. Sims, 209 
S.E.2d 61, 232 Ga. 787. 

Rockmart Bank v. Hall, 151 S.E.2d 232, 114 
Ga.App. 284—Colonial Stores, Inc. v. Donovan, 
154 SE.2d 659, 115 GaApp. 330—Hollis v First 
Nat Bank of Atlanta, 159 S.E.2d 497, 117 Ga.App. 
145. 

Neb.—Johnson v. Goodier, 153 N.W.2d 445, 182 Neb. 
172, 22 A.LR3d 281. 


Pa.—Regelski v. F. W. Woolworth Co. of Pa., 225 A.2d 
561, 423 Pa. 524. 

Utah—Nauman v. Harold K. Beecher & Associates, 426 
P.2d 621. 19 Utah 2d 101, app. after remand 467 
P.2d 610, 24 Utah 2d 172. 

(3) U.S.—Lee v. Sears Roebuck & Co., D.C.Tenn., 
262 F.Supp. 232—Juenger v. Bucyrus-Eric Co.. D.C. 
Ill., 286 F.Supp. 286. 

Ill.—Admiral Oasis Hotel Corp. v. Home Gas Indus¬ 
tries, Inc., 216 N.E2d 282, 68 Ill.App.2d 297. 
Wis.—Grunwald v. Halron, 147 N.W 2d 543. 33 Wis.2d 
433. 

(4) Ga.—Mauldin v. Sheffer, 150 S.E.2d 150, 113 
Ga.App. 874—Hunt v. Star Photo Finishing Co., 153 
S.E.2d 602, 115 Ga.App. 1—Grifftth v. Morgan, 160 
S.E.2d 420, 117 Ga.App. 216. 

III.—Trobiani v. Racienda, 238 N.E.2d 177, 95 Ill. 
App.2d 228. 

(5) Mo.—Smith v. Lewis County Abstract & Inv. 
Co., App.. 415 S.W.2d 33. 

Allegations held insufficient 

(I) Ala.—Veal v. Phillips, 235 So.2d 799, 285 Ala. 
655 

Conn.—Nolan v. Morrelli, 226 A.2d 383, 154 Conn. 
432. 

Fla.—Hendershot v Kapok Tree Inn, Inc., App., 203 
So 2d 628—Maxymow v. Lake Maggiore Baptist 
Church of St Petersburg, App, 212 So.2d 792— 
Hutchings V. Harry, App.. 242 So.2d 153. 

Ga.—Miles v. Harrison, 155 S.E.2d 6, 223 Ga. 352, 25 
A.L.R.3d 1310, conf to 155 S.E.2d 864, 115 Ga. 
App. 821. 

Rooks v. Jordan, 154 S.E.2d 746, 115 GaApp. 
360—McGinty v. Laird, 155 S.E2d 685, 115 Ga. 
App. 704. 

Ill.—Belmar Dnve-In Theatre Co. v. Illinois State Toll 
Highway Commission, 216 N.E.2d 788, 34 I11.2d 
544. 

Morck V. Nicosia. 235 N.E.2d 287, 91 Ill.App.2d 
327—Anderson v. Davis Development Corp., 241 
N.E.2d 222, 99 IIl.App.2d 55—Lawrence v. Reh- 
mer, 259 N.E.2d 812, 125 Ill.App.2d 89. 

La,—Marshall v. Southern Farm Bureau Cas. Co., 
App., 204 So 2d 665, writ ref. 206 So.2d 711, 251 
La 860, cert. den. 89 S.Ct. 189, 393 U.S. 883, 21 
L.Ed2d 158. 

Md.—Nigido V. First Nat. Bank of Baltimore, 288 A.2d 
127, 264 Md. 702, 51 A.L.R.3d 704. 

Mo.—International Plastics Development, Inc. v. Mon¬ 
santo Co., 433 S.W.2d 291 

N.Y.—Long V. Beneficial Finance Co. of New York, 
330 N.Y.S.2d 664, 69 Misc.2d 619. 

N.C.—McCombs v. City of Asheboro, 170 S.E.2d 169, 6 
N.C.App. 234. 

Vt.—Thurber v. Russ Smith, Inc., 260 A.2d 390, 128 
Vt, 216. 

Wis.—Fitzgerald v. Ludwig, 165 N.W.2d 158, 41 
Wis.2d 635. 

(2) Fla,—Newkirk v, LeBlanc, App., 249 So.2d 64, 
Ga.—Stanton v. Grubb, 151 S,E2d 237, 114 Ga.App. 

350—^Associated Distributors, Inc. v. Canup, 154 
S.E.2d 32, 115 Ga.App. 152. 

Ill.—Netherton v. Arends, 225 N.E.2d 143, 81 III. 
App.2d 391. 

Ind,—Olson v. Kushner, 211 N,E.2d 620, 138 Ind.App. 
73. 

(3) Ohio—Oropesa v. Huffman Mfg. Co., 224 N.E.2d 
530, 9 Ohio App.2d 337. 

(7) Ill.—Geiger v. Fisher, 244 N.E.2d 848r 104 Ill. 
App.2d 6—Bishop v. Sears? Roebuck & Co., 245 N.E.2d 
517, 105 Ill.App.2d 333. 

(7). Attractive nuisance doctrine 
Wis.—Mazurkiewicz v. Pawinski, 145 N.W.2d 186, 32 
Wis.2d 211. 
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1. Miss.—CJF.S. quoted in Curtis v. Mississippi State 
Highway Commission, 195 So.2d 497, 500. 

Tex.—Stinson v. Jones, Civ.App., 434 S.W.2d 212, 


Allegations held sufficient 

(1) Ill.—Lance v. Senior, 213 N.E.2d 616, 66 HI. 
App.2d 41, revd. on oth. grds. 224 N.E.2d 231, 36 I11.2d 
516. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

(2) Ga.—Higdon v, Georgia Winn-Dixie, Inc., 145 
S.E.2d 808, 112 Ga.App. 500. 

(3) U.S.—Southland Mill. Co. v. Vege Fat, Inc., D.C 
HI.. 248 F.Supp. 482. 

Allegations held insufficient 
(1) Cal.—Miglierini v. Havemann, 49 Cal.Rptr. 795, 
240 C.A.2d 570. 

Miss.—Pigott V. Boeing Co., 240 So.2d 63. 
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2. Allegations sufficient 
Wis.—Lang v. Hewitt, 217 N.W.2d 269, 63 Wis.2d 423. 
7. Allegations held sufficient 
Ala.—Alabama Power Co. v. Guy, 206 So.2d 594, 281 
Ala. 583—Evans v. Tanner, 244 So.2d 782, 286 
Ala. 651. 

Allegations held insufficient 
Conn.—Schurgast v. Schumann, 242 A.2d 695, 156 
Conn. 471. 
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10. Wis.—Harte v. City of Eagle River, 173 N.W.2d 
683, 45 Wis.2d 513. 

§ 187(2). -Effect of Want of 

Knowledge of Facts 

page 349 

23. Mo.—Plato Reorganized School Dist. No. R-5 of 
Texas et al. Counties v. Intercounty Elec. Co-op. 
Ass’n, 425 S.W.2d 914. 

§ 187(4). -Breach of Statutory 

Duty 
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38. Pleading held sufficient 
Ill.—Louis V. Barenfanger, 226 N.E2d 85, 81 IlI.App.2d 
104, affd. 236 N.E.2d 724, 39 I11.2d 445, cert. den. 
89 S.Ct. 296, 393 U.S. 935, 21 L.Ed.2d 271. 

§ 187(5). -Negligence in Per¬ 

formance of Contract 
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54. Allegations held sufficient 
(1) Ga.—E. & M. Const. Co. v. Bob, 153 S.E.2d 641, 
115 Ga.App. 127. 
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60.5. Ohio—Lonzrick v. Republic Steel Corp., 218 
N.E.2d 185, 6 Ohio St.2d 227. 

§ 187(6). -Use of “Negligence” 

or Equivalent Terms 

page 353 

62.5. Ga.—C.J.S. cited in Ideal Pool Corp. v. Cham¬ 
pion, 277 S.E2d 753, 757, 157 Ga.App. 380. 

63. Ala,—^Alabama Power Co. v. King, 190 So,2d 
674, 280 Ala. 119. 

Ga.—Beaver v. Southeastern Greyhound Lines, Inc., 
171 S.E2d 658, 120 Ga.App. 576. 

64. La.—Hamilton v. City of Shreveport. App., 180 
So.2d 30, writ den. 181 So.2d 399, 248 La* 700. 

Allegations held sufficient 

Ind.—Rust V. Watson, 215 N.E2d 42, 141 Ind.App. 59, 
reh. den. 217 N.E.2d 859, 141 Ind.App. 59. 
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§ 187(7). -General Allegation of 

Negligence 

page 354 

78. Mo.—State ex rel. Birdsboro Corp. v. Kimbcrlin, 
App., 461 S.W.2d 292. 

Neb.—Baker v. Daly, 211 N.W.2d 123, 190 Neb. 618. 

79. Cal.—Burke v. Superior Court of Sacramento 
County, 78 Cal.Rptr. 481, 455 P.2ci 409, 71 C.2d 
276. 

Canifax v. Hercules Powder Co., 46 Cal.Rptr. 
552, 237 C.A.2d 44. 

Ga.—Welding Products of Georgia v. S. D. Mullins Co., 
Inc., 193 S.E.2d 881, 127 Ga.App. 474. 

Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616—Schmitt 
V. Jenkins Truck Lines, Inc., 170 N.W.2d 632, 
Neb.—Root V. School Dist. No. 25 of Custer County, 
169 N.W.2d 464, 184 Neb. 570. 
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80. Iowa—Ruby v. Easton, 207 N.W.2d 10. 

Wis.—Padilla v. Bydalek, 203 N.W.2d 15, 56 Wis.2d 

772, app. after remand, 245 N.W.2d 915, 74 Wis.2d 
46. 

81. Ala.—Hand v. Butts. 270 So.2d 789, 289 Ala. 653. 
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83. Ga.—Mull v, Emory University, Inc., 150 S.E.2d 
276, 114 Ga.App. 63. 

§ 187(8).-When General 

Allegation Not Suffi¬ 
cient 

page 357 

96. Ga.—Love v. Hudson, 154 S.E.2d 419, 115 Ga. 
App. 222. 

La.—Hamilton v. City of Shreveport, App., 180 So.2d 
30, writ den. 181 So.2d 399, 248 La. 70O-Naquin 
V. Baton Rouge Coca-Cola Bottling Co., App., 182 
So.2d 691, writ ref. 184 So.2d 24, 248 La. 1100. 
Md.—Myers v. Montgomery Ward & Co., 252 A.2d 
855, 253 Md. 282. 

N.C.—Bynum v. Onslow County, 161 S.E.2d 607, 1 
N.CApp. 351. 

Allegations held insufficient as mere conclusions 

(1) Ill.—Kaminski v. Missionary Sisters of Sacred 
Heart, 210 N.E.2d 794, 62 Ill.App.2d 216. 

(2) Ga.—Daugherty v. Pruitt, 147 S.E.2d 347, 113 
Cja.App. 88. 
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3.5. Mo.—Aluma Kraft Mfg, Co. v. Elmer Fox & 
Co., App., 493 S.W.2d 378. 

§ 187(9).-Sufficiency as 

Against Ilemurrers and 
Motions 

5. Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 
S.E.2d 808, 112 Ga.App, 500—Nathan v. Duncan, 
149 S.E.2d 383, 113 Ga.App. 630—Black v. Mil¬ 
ler, 150 S.E.2d 466, 114 Ga.App. 208. 

Neb.-Bunselmeyer v. Hill. 137 N.W,2d 354, 179 Neb. 
140. 

Allegations held sufficient as against general 
demurrer 

Ga.—Ridcer v. Brancale, 148 S.E.2d 468, 113 Ga.App. 
447. 
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8. Cal.—Vice v. Automobile Club of Southern Califor¬ 

nia, 50 Cal-Rptr. 837, 241 C.A2d 759. 

9. Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 

S.E2d 808, 112 Ga.App. 500. 

12. Ga.—Hayes v. Strickland, 145 S.E.2d 728, 112 
Ga.App. 567. 

16. Ga.—Rockraart Bank v. Hall, 151 S.E.2d 232, 114 
Ga.App. 284. 
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19. Question of law 

Md.—Myers v. Montgomery Ward & Co., 252 A.2d 
855, 253 Md. 282. 

23. Unless reasonable minds cannot differ 

Md.—Myers v. Montgomery Ward & Co., 252 A.2d 
855, 253 Md. 282. 

§187(10). -Allegation of Specif¬ 

ic Facts 

page 361 

27. Negligent use must be alleged 

Cal.—Vice v. Automobile Club of Southern California, 
50 Cal.Rptr. 837, 241 C.A.2d 759. 

page 362 

32.5. Okl.—Davis v. Whitsett, 435 P.2d 592. 

§ 187(11).-Effect of Spe¬ 

cific Allegations 

34. Ariz.—Daugherty v. Montgomery Ward, 428 P.2d 
419, 102 Anz 267. 

§ 187(12). -Application of Res 

Ipsa Loquitur Doctrine 

page 363 

49. U S —Dugas V. Kansas City Southern Ry. Lines, 
C.A.Tex., 473 F.2d 821, reh den. 475 F.2d 1404, 
cert. den. 94 S.Ct. 124, 414 U.S. 823, 38 L.Ed.2d 
56. 

Mo.—C.J.S. cited in Plato Reorg. Sch. D. No. R-5 v. 
Intercounty Elec. Coop. A., 425 S.W.2d 914, 916. 

S.D.—Shipley v. City of Spearfish, 235 N.W.2d 911, 89 
S.D. 559. 

page 364 

52. • Tex,—John R. Francis Bldg. Co., Inc. v. Bob 
• Meador Co., Inc., Civ.App., 517 S.W.2d 693. 

Allegations held sufficient 
(1) Tenn.—Provident Life & Acc. Ins. Co. v. Profes¬ 
sional Cleaning Service, Inc., 396 S.W,2d 351, 217 Tenn. 

199. 

Allegations held insufficient 

(I) Ga.—Higdon v, Georgia Winn-Dixie, Inc., 145 

S.E.2d 808, 112 Ga.App. 500. 

page 365 

53. Ariz.—Daugherty v. Montgomery Ward, 428 P,2d 
419, 102 Ariz. 267. 

55.5. La—Hebert v. Valenti, App., 179 So.2d 647— 
King V, King, App., 210 So.2d 917, affd. 217 So.2d 
395, 253 La. 270. 

59. Del.—Hopkins v. Chesapeake Utilities Corp., Su¬ 
per., 290 A.2d 4, 

Ind.—Phoenix of Hartford Ins. Companies v. League, 
Inc., 293 N.E.2d 58, 155 Ind.App. 342. 

Tex.—Green v. Baidree, Civ.App., 497 S.W.2d 342. 

60. Ind.—Deming Hotel Co. v. Prox, 236 N.E.2d 613, 
142 Ind.App. 603. 

61. La. —Kansas City Fire & Marine Ins. Co. v. Bitu¬ 
minous Cas. Corp-, App., 209 So,2d 785. 

Minn.—Lee v. Crookston Coca-Cola Bottling Co., 188 
N.W.2d 426, 290 Minn. 321. 

page 366 

62. La.—^Valentine v. Kaiser Aluminum & Chemical 
Corp., App., 205 So.2d 757, 

63.15. Wis.—Szafranski v. Radetzky, 141 N.W,2d 
902, 31 Wis.2d 119, 23 A.L.R.3d 1071. 

Specific or general acts of negligence 

Aric.—Royal Crown Bottling Co. v. Terry, 437 S,W,2d 
474, 246 Ark. 128. 

65.5. Iowa—^Boyer v, Iowa High School Athletic 
Ass’n, 152 N.W.2d 293, 260 Iowa 1061. 
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§ 187(14). --In Separate 

Counts 

82. Pa.—Marcurio v. Maceiunas, 40 D. & C.2d 722, 

62 Sch.L.R. 62. 

page 368 

86. D.C.—Honey v. George Hyman C!)onst. Co., D.C., 

63 F.R.D. 443. 

§ 187(15).-In One Count 

87. Conn.—Kostiuk v. Queally, 267 A.2d 452, 159 
Conn. 91 

§ 187(16).-Coiyunctive 

and Alternative Allega¬ 
tions 

page 369 

11. Minn.—Kowalske v. Armour & Co., 220 N.W.2d 
268, 300 Minn. 301. 

page 370 

17. D.C.—Honey v. George Hyman Const, Co., D.C., 
63 F.R.D. 443. 

§ 187(18). -Two or More De¬ 

fendants 

page 371 

36. N.C.—Nelson v. Carroll. 164 S.E2d 72, 3 RC. 
App. 26. 

§ 187(19). -Degrees of Negli¬ 

gence 

page 372 

46. U.S.—McTavish v. Chesapeake & O.R. Co., C.A. 
Ky., 485 F.2d 510. 

51. Adjective labels insufficient 

Fla.—Rice v. Clement, App., 184 So.2d 678. 

page 373 

§ 187(20).-Simple Negli¬ 

gence and Willful Mis¬ 
conduct 

61. Mo.—C.J.S. cited in Miller v. Kruetz, App., 643 
S.W.2d 310, 313. 

§ 188(1). Connection Between Neg¬ 
ligence Charged and In¬ 
jury 

page 374 

76. Ala,—Havard v. Palmer & Baker Engineers, Inc., 
302 So.2d 228, 293 Ala. 301. 

Conn.—Nolan v. Morelli, 226 A.2d 383, 154 Conn. 432. 
Fla.—Romedy v. Johnston, App., 193 So.2d 487—^Win- 
semann v. Travelodge Corp., App., 205 So.2d 315. 
Ga.—Covil V. Robert & Co. Associates, 144 S.E2d 450, 
112 Ga.App. 163—Rockmart Bank v. Hall, 151 
S.E2d 232, 114 Ga.App. 284. 

Ill—Bishop V. Sears, Roebuck & Co., 245 N.E2d 517, 
105 H].App,2d 333—Faber v. General Tel. Co. of 
Illinois, 311 N.E.2d 281, 19 IU.App.3d 135. 

Iowa—Teeling v. Heles, 195 N.W.2d 704. 

La.—McReynolds v. Kruse, App., 440 So.2d 791, writ 
den. 444 So.2tl 1241. 

Pa.—Miller v. Drehcr, 25 Monroe L.R- 53, 

Tex.—Dobbs v. Cameo, Inc., Civ.App., 445 S.W.2d 565, 
err. ref. no rev. err. 

page 375 

78. Ill—Halberstadt v. Harris Trust and Sav. Bank, 
289 N.E2d 90, 7 IllApp.3d 991, affd. 302 N.E.2d 
64, 55 in,2d 121, 
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79. Ga—Hatcher v. General Elec. Co.. 145 S.E.2d 
647, 112 Ga.App. 585, 

Md.—Read Drug & Chemical Co* of Baltimore City v. 
Colwill Coast. Co.. 243 A.2d 548, 250 Md. 406. 

N.C—Anderson v. Robinson, 165 S.E.2d 502, 275 N.C 
132. 

§ 188(2)- -Sufficiency of Allega¬ 

tion 

pi^e 376 

83. U.S*—Greco v, Bucciconi Engineering Co., D.C. 
Pa„ 283 F.Supp. 978, affd., CA., 407 F.2d 87. 

Mo.—Sumpter v. J. E. Sieben Const. Co., App., 492 
S.W.2d 150. 

Allegatioiis held sufficient 

U.S.—Standard v, Meadors, D.C.Ga., 347 F.Supp. 908. 

Ga.—Higdon v. Georgia Winn-Dixie, Inc., 145 S.E.2d 
808, 112 Ga.App. 500. 

Allegations held insufficient 

Ga.—Covil V. Robert & Co. Associates, 144 S.E.2d 450, 
112 Ga.App. 163—Pegg v. Knight’s, Inc., 145 
S.E.2d 632, 112 Ga.App. 437. 

85. U.S.—Miehle Co. v. Smith-Brooks Pnntmg Co., 
D.CColo., 303 F.Supp. 501. 

§ 188(3).-Alleging Facts 

Showing Connection 

page 377 

98. U.S.—Hill V. U.S. Fidelity & Guaranty Co., C.A. 
Fla., 428 F.2d 112, cert. den. 91 S.Ct. 564, 400 
U.S. 1008, 27 L.Ed.2d 621. 

N.C.—Benton v. W. H. Weaver Const. Co., 220 S.E.2d 
417, 28 N.C.App. 91, app. after remand, 238 S.E.2d 
655, 34 N.C.App. 421, cert. den. Sup., 241 S.E.2d 
517, 294 N.C. 182. 

Utah—Christensen v, Lelis Automatic Transmission 
Service, Inc., 467 P.2d 605, 24 Utah 2d 165. 

§ 189. Allegations as to Injury or 
Damage 

page 379 

16. U.S. — Roger Lee, Inc. v. Trend Mills, Inc., C.A. 
FU., 410 F.2d 928. 

Ill—Fanning v. Lemay, 222 N.E.2d 815, 78 Ill.App.2d 
166, revd. in part orj oth. grds. 230 N.E.2d 182, 38 
IU.2d 209.' 

page 380 

19. Pa*—Rogers v. Commercial Ins. Co., 62 Sch.L.R. 

86 . 

§ 190. Willful or Wanton Injury 

page 381 

36. Ariz.—Evans v. Pickett, 430 P.2d 413, 102 Ariz. 
393. 

Conn,—Begley v. Kohl & Madden Printing Ink Co., 
254 A.2d 907, 157 Conn. 445. 

Fk,—Peeler v. Independent Life & Acc. Ins. Co., App., 
206 So.2d 34—Nicholas v. Miami Burglar Alarm 
Co., App., 266 So.2d 64, app. after remand 297 
So.2d 49, approved in part, disapproved in part, 
Sup,, 339 So,2d 175, on remand, App., 340 So.2d 
981—Tramill v. Summerlin, App., 276 So.2d 173, 
quashed on oth. grds., Sup., 290 So.2d 53. 

Ga.—Tennessee, A. & G. Ry. Co. v. Andrews, 159 
S.E.2d 460, 117 Ga.App. 164. 

Ill—Clay V, Chicago Bd. of Ed., 31^ N.E2d 153, 22 
IlLApp.3d 437. 

Pa.—Engel v. Friend’s Hospital, 266 A.2d 685, 439 Pa. 
559. 

39. Pleading held sufficient 

Ala.—W. T. Ratliff Co., Inc. v. Purvis, 291 So.2d 289, 
292 Ala. 171, 

40. Ind.—Wyant v. Lobdell, 277 N.E.2d 595, 150 
Ind.App. 675. 


Allegations held insuffident 
(2) Fla.—Adair v. The Island Club, App., 225 So.2d 
541. 

Ga.—Kahn v. Graper, 152 S.E.2d 10, 114 Ga.App. 572. 
N.C.—Haddock v. Lassiter, 174 S.E.2d 50, 8 N.CApp. 
243. 

42. Conn.—Kostiuk v. (Jueally, 267 A.2d 452, 159 
Conn. 91. 

43. Ala.—Harris v. Whitehead, Civ., 244 So.2d 603, 
46 Ala-App. 516. 


§ 191. Power of Defendant to Avoid 
liuury; Humanitarian Doc¬ 
trine 


page 383 

65. La.—Burnett v. Marchand, App., 186 So.2d 383— 
Fidelity & Cas. Co. of New York v. McCasland, 
App.. 203 So.2d 756. 

68. Colo.—Chancellor v. Sippel, App., 495 P.2d 556. 

Mont.—Lamb v. Page, Mont., 455 P.2d 337, 153 Mont. 

171. 

N.C.—Exum V. Boyles, 158 S.E.2d 845, 272 N.C 567. 

Tenn.—Smith v. Craig, App., 484 S.W.2d 549. 

Vt.—Wright V, Nasal. 271 A.2d 833, 129 Vt. 66. 

page 384 

69. N.C.—Exum v. Boyles. 158 S.E.2d 845, 272 N.C. 
567. 

70. N.C—Thomas v. Queen City Coach C:o., 167 
S.E.2d 826, 5 N.CApp. 88. 

page 385 

81. S.C.—C.J.S. cited in Copeland v. Nabors, App., 
329 S.E.2d 457, 458, 285 S.C. 340. 

§ 192. Anticipating or Disclosing 
Defenses 

85. N.C.—Exum v. Boyles, 158 S.E.2d 845, 272 N.C 
567. 

86. Cal.—Vice v. Automobile Club of Southern Cali¬ 
fornia, 50 CalRptr. 837, 241 C.A.2d 759. 

87. Pleading held not to show assumption of 
risk 

Or.—McLanc v. Northwest Natural Gas Co., 467 P.2d 
635, 255 Or. 324. 

Assumption of risk, need not be negated by 
plaintiff 

La.—Turner v. Caddo Parish School Bd., App., 179 
So.2d 702. 

§ 193. -Disclosing Contributory 

Negligence 

page 386 

91. Ga.—HarreU v. Mayfield, 160 S.E.2d 213, 117 
Ga.App. 194. 

S.C.—Hinds v. United Ins. Co. of America, 149 S.E,2d 
771, 248 S.C 285. 

page 387 

97. Proximate cause 

La.—First Nat. Bank of Lafayette v. Francis I. duPont 
& Co., App,, 203 So.2d 397. 

page 388 

99. CJa.—Hollis V, First Nat Bank of Atlanta, 159 
S.E2d 497, 117 Ga.App. 145. 

§ 194(1). -Negativing Contrib¬ 

utory Negligence 

11. Ala.—Jack Cole Co. v. Hays, 199 So.2d 659, 281 
Ala. 118. 

Ga.—Crafton v. Livingston, 1*50 S.E2d 371, 114 Ga. 
App. 161—Rockmart Bank v. Hall, 151 S.E.2d 232, 
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114 Ga.App. 284—DuFour v. Martin, 159 S.E.2d 
450, 117 Ga.App. 160—Harrell v. Mayfield, 160 
S.E2d 213, 117 Ga.App. 194. 

Ill—Eckel V. City of Sullivan, 277 N.E2d 890, 3 III 
App.3d 342. 

La.—Hartzog v. Eubanks, App., 200 So.2d 303, applica¬ 
tion den. 202 So.2d 656, 251 La. 45, and 202 So.2d 
658, 251 U. 50. 

Or.—Rothrock v. McCollister, 431 P.2d 266, 247 Or. 
545. 

page 390 

20. U.S.—Klondike Helicopters, Limited v. Fairchild 
Hiller Corp., D.C.Ill, 334 F.Supp. 890. 

28. U.S.—Southland Mill, Co. v. Vege Fat, Inc., D.C. 
Ill, 248 F.Supp. 482. 

Ill—Faber v. General Tel Co. of Illinois, 311 N.E2d 
281, 19 IllApp.3d 135. 

§ 194(4).-Allegation of 

Want of Knowledge of 
' Defect or Danger 

page 392 

44. Ga.—Sharpton v. Great Atlantic & Pac. Tea Co., 
145 S.E.2d 101, 112 Ga.App. 283. 

Iowa—Weidenhaft v. Shoppers Fair of Des Moines, 
Inc., 165 N.W.2d 756. 

§ 194(5).-In Case of Chil¬ 

dren 

page 393 

58. That infant did not realize risk not alleged 

Mo.—Salanski v. Enright, 452 S.W.2d 143. 

§ 196. Plea, Answer, and Cross 
Complaint 

page 396 

2. Ky.—Harris v. Thompson, 497 S.W.2d 422. 

8. N.Y.—Collazo v. Manhattan and Bronx Surface 
Transit Operating Authority, 339 N.Y.S.2d 809, 72 
Misc.2d 946. 

§ 197. -Special Defenses in 

General 

page 397 

10. Mich.—Carey v. Toles, 151 N.W,2d 396, 7 Mich. 
App. 195. 

N.C.—Stutts V. Burcham, 155 S.E.2d 742, 271 N.C. 
176. 

No-duty doctrine 

(3) Since the publication of the bound volume the 
no-duty doctrine has been abolished in Texas. 

Tex.—Parker v. Highland Park, Inc., 565 S.W.2d 512. 

11, U.S.—Bommann v. Great Southwest General 
Hospital, Inc., CA.Tex., 453 F.2d 616. 

Tex.—Rice v. Gulf States Paint Co., Civ.App., 406 
S.W.2d 273, err. ref. no rev, err.—Turner v. Clark, 
Civ.App., 412 S.W.2d 707, err. ref. no rev. err.— 
Hunter v. Carter, Civ.App., 476 S.W.2d 41, err. ref. 
no rev. err.—Southern Steel Co. v. Manning, Civ. 
App., 513 S.W.2d 273, 

12, N.C.—CJFA dted in Olan Mills, Inc, of Tenn. v. 
Cannon Aircraft Executive Terminal, Inc., 160 
S.E2d 735; 740, 273 N.C. 519, 43 A.L.R.3d 591. 

13. Vt.—Furgat v. Brooks, 272 A.2d 125, 129 Vt. 98. 

page 398 

17, U.S.—Myers v. Day & Zimmermann, Inc., C.A. 
Tex., 427 F.2d 248—Wjiakley v. Fischbach & 
Moore, Inc., C.A.Tex., 515 F.2d 1260. 

Amick V. Gooding Amusement Co., D.C.S.C., 
248 F.Supp. 782—Glinsey v. Baltimore Sc O.R. Co., 
D.C.Ohio, 356 F.Supp. 984, revd. on oth. grds., 
CA., 495 F.2d 565, cert, den., 95 S.Q. 232, 419 
U.S. 968, 42 L.Ed.2d 184. 
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Cal.—Kovacs v. Sturgeon, 79 Cal.Rptr. 426, 274 CA.2cl 
478, 

Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 Iowa 
557—Giarratano v. Weitz Co., 147 N.W.2d 824, 
259 Iowa 1292—Lamaak v. Brown, 147 N.W.2d 
915, 259 Iowa 1324—Bessman v. Harding, 176 
N.W.2d 129—Sauer v. Scott, 176 N.W.2d 140— 
King V. Barrett, 185 N.W.2d 210—Dutcher v. Lew¬ 
is. 221 N.W.2d 755. 

Ky.—Seaman v. Castellini, 415 S.W,2d 612. 

La.—Jennings v. Ralston Purina Co., App., 201 So.2d 
168, writ ref. 203 So.2d 554, 251 U. 215, applica¬ 
tion den. 203 So.2d 554, 261 La. 216—Roberts v. 
City of Baton Rouge, App„ 238 So.2d 203. 

Me.—Corbett v. Curtis, 225 A.2d 402. 

Md.—Hooper v. Mougin, 284 A.2d 236, 263 Md. 630. 

Mass.—Breault v. Ford Motor Co., 305 N,E.2d 824, 364 
Mass. 352. 

New England Mobile Fair, Inc. v. City of Bos¬ 
ton, 313 N.E.2d 149, 2 Mass.App. 404. 

Mo,—Scholman v. Joplin Auto. Auction Co., App., 439 
S.W.2d 215. 

N.C.—McWilliams v, Parham, 152 S.E.2d 117, 269 
N.C. 162. 

Or.—Edwards v. Criteser, 525 P.2d 1025, 269 Or. 587 

Tex.—Metal Structures Corp. v. Plains Textiles, Inc., 
Civ.App., 470 S.W.2d 93, err. ref no rev, err,— 
Southern Steel Co. v. Manning, Civ.App., 513 
S.W.2d 273. 

Utah—Foster v. Steed, 459 P.2d 1021, 23 Utah 2d 148. 

Vt.—Largess v. Tatem, 291 A.2d 398, 130 Vt. 271 

Wyo.—Anderson v. Schulz, 527 P.2d 151. 

Plea held sufficient 

La—Ernest v. Smith, App., 306 So.2d 926, writ den., 
Sup., 310 So.2d 645. 

Allegation of causality held necessary 

Conn.—Warner v. Liimatainen, 215 A.2d 406, 153 
Conn. 163. 

Strict liability cases 

U.S.—Frankel v. Lull Engineering Co., D.C.Pa., 334 
F.Supp. 913, affd., C.A., 470 F.2d 995. 

Held not distinct defense 

Alaska—Hale v. O’Neill, 492 P.2d 101. 

Not to be pleaded as separate defense in com¬ 
mon law tort case 

Iowa—Rosenau v. City of Estherville, 199 N.W,2d 125, 

19. Conn.—Warner v. Liimatainen, 215 A.2d 406, 153 
Conn. 163. 

20.10. Iowa—Giarratano v. Weitz Co., 147 N.W.2d 
824, 259 Iowa 1292. 

22. U.S.—Taylor v. Allis-Chalmers Mfg. Co., D.C. 
Pa., 320 F.Supp. 1381, affd., C.A., 436 F.2d 416. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 170 
N.W.2d 632. 

Sole cause issue 

Iowa—Doser v. Interstate Power Co., 173 N.W.2d 556. 

Mo.—Hoehn v. Hampton, App., 483 S.W.2d 403. 

New and intervening cause 

Tex.—Quinius v. Estrada, Civ.App., 448 S.W.2d 552, 
err. ref no rev. err. 
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2d.l0. Conn.—Lawrence v. Willoughby, Cir.A.D., 
223 A.2d 811, 4 Conn.Cir. 1. 

26.15. Colo.—Davis v. Cline, 493 P.2d 362, 177 Colo. 
204. 

Kan.—Herrington v. Pechin, 424 P.2d 624, 198 Kan. 
431. ^ 

La.—Bautista v. Maryland Cas. Co., App., 201 So.2d 
122—McMullan v. Allstate Ins. Co., App., 242 
So.2d 921, writ den. 244 So.2d 859, 257 La. 990. 

Md.—Armstrong v. Johnson Motor Lines, Inc., 280 
A.2d 24, 12 Md.App. 492. 

Mich.—Szymborski v. Slatina, 192 N.W.2d 213, 386 
Mich. 339. 

Szymborski v, Slatina, 182 N.W.2d 723, 26 Mich. 
App. ;538, affd., 192 N.W.2d 213, 386 Mich. 339. 

Wyo.—Sannes v. Olds, 458 P.2d 729,41 A,L.R.3d 1115. 


27. N.M—Delgado v. Alexander, App., 504 P.2d 
1089, 84 N.M. 456, affd. 507 P.2d 778, 84 N.M. 
717. 

31. Affirmative defense 

Tex.—Breaux v. Slocum, Civ.App., 438 S.W.2d 403, err. 
ref no rev. err. 

§ 198(1). -Contributory Negli¬ 

gence 

page 400 

33. La.—International Paper Co. v. Knighton Fruit 
Co., App., 192 So.2d 644. 

35. Mo.—C.J.S. quoted in Howell v. Dowell, 419 
S.W.2d 257, 261. 

36. La.—Reeder v. Allstate Ins. Co., App., 235 So.2d 
111, writ ref 237 So.2d 397, 256 La. 615. 

37. Mo.—C.JJ5. cited in Howell v. Dowell, 419 
S.W.2d 257, 261. 

§ 198(2).-Necessity of 

Special Plea 

page 401 

50. U.S.—Emery v. Northern Pac. R. Co., C.A.N.D., 
370 F.2d 1009, app. after remand 407 F.2d 109— 
Schmidt V. Liesenfelt, CA.Ind., 379 F.2d 380— 
Salim V. U.S., CA.La., 382 F.2d 240—Mitchell v. 
U.S., C.A.Ky., 396 F.2d 650—Kloewer v. Burling¬ 
ton Northern, Inc., C.A.Neb., 512 F.2d 300. 

Amick V. Gooding Amusement Co., D.C.S.C, 

248 FSupp. 782. 

Ala.—Williams v. Pope, 203 So.2d 105, 281 Ala. 382— 
Alabama Power Co v. Scholz, 215 So.2d 447, 283 
Ala. 232. 

Ark.—Arkansas Kraft Corp v. Johnson 519 S W.2d 74, 
257 Ark. 629. 

Colo.—Safeway Stores, Inc. v Langdon, 532 P.2d 337, 
187 Colo. 425. 

Fla.—Williams v. Hawkins, App., 192 So.2d 326, mod. 
on oth. grds.. Sup., 200 So.2d 800. 

Iowa—Bauman v. City of Waverly, 164 N,W.2d 840. 

Ky.—Jones v. Com., Dept, of Highways. 520 S.W.2d 
749. 

La.—Willis V. Grain Dealers Mut. Ins Co., App., 185 
So.2d 912—Graves v. Hartford Acc. & Indem. Co., 
App., 188 So.2d 173, writ ref 190 So.2d 234, 249 
La. 717—McDaniel v. Louisiana & A. Ry. Co., 
App., 194 So.2d 119—Brown v. New York Fire & 
Manne Underwriters, Inc., App., 198 So.2d 550— 
Landry v. Yarbrough, App., 199 So.2d 377—Jen¬ 
nings v. Ralston Purina Co., App., 201 So.2d 168, 
writ ref 203 So.2d 554, 251 La. 215, application 
den. 203 So.2d 554, 251 La. 216—First Nat. Bank 
of Lafayette v, Francis L duPont & Co., App., 203 
So.2d 397—Roberts v. Meche, App., 204 So.2d 
592—Price v. Malone, App., 205 So. 2d 125—Fon¬ 
tenot v. Fidelity & Cas. Co. of New York, App., 
217 So.2d 702—Phoenix v. Hartford Ins. Co. v. 
Llort, App., 219 So.2d 789—Barlow v. City of New 
Orleans, App.,' 228 So.2d 47, affd. 241 So.2d 501, 
257 La. 91—Harden v. Houston Fire & Cas. Co., 
App,, 234 So.2d 219—Roberts v. City of Baton' 
Rouge, App., 238 So.2d 203—Badeaux v. Patterson 
Truck Line, Inc., App., 247 So.2d 875, writ den. 

249 So,2d 209, 259 La. 77—Dupre v. Evangeline 
Parish Police Jury, App. 315 So.2d 148. 

Md,—Abraham v. Moler, 252 A.2d 68, 253 Md. 215. 

Mass.—Herwitz v. Massachusetts Bay Transp. Authori¬ 
ty, 233 N.E.2d 726, 353 Mass. 594. 

Mo.—Scholman v. Joplin Auto. Auction Co., App., 439 
S.W.2d 215—LoBelio v. Laclede Gas Co., App., 
517 S.W.2d 474. 

Neb.—Baysc v. Tri-County Feeds, Inc., 203 N.W.2d 
171. 189 Neb. 458, 

N.J.—Dziedzic v, St. John’s Cleaners and Shirt Laun¬ 
dered, Inc,, 249 A.2d 382, 53 N.J. 157. 

N.M.—Le Doux v. Peters, App., 486 P.2d 70, 82 N.M. 
661, affd. in part. Sup., 491 P.2d 524, 83 N.M. 307. 

N.C.—Atwood V. Holland, 148 S.E.2d 851, 267 N.C. 
722—Lawson v. Benton, 158 S.E.2d 805, 272 N.C. 
627—^Warren v. Lewis, 160 S.E.2d 305, 273 N.C. 
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457—Clary v. Alexander County Bd. of Ed., 212 
S.E.2d 160, 286 N.C 525. 

Wagoner v. Butcher, 170 S.E.2d 151, 6 N.C.App. 

221 . 

Okl.—Hunt v. Firestone Tire & Rubber Co., 448 P.2d 
1018. 

Pa.—Franchetti v. Johnson, 257 A.2d 261, 215 Pa.Su- 
per. 14. 

S.C.—Easterlin v. Green, 150 S.E2d 473, 248 S.C. 
389—Simmons v. Atlantic Coast Line R. Co., 157 
S.E.2d 172, 250 S.C. 199. 

Tex.—Mobile Oil Co. v. Dodd. Civ.App., 528 S.W.2d 
297, err. ref no rev. err. 

Utah—Foster v. Steed, 459 P.2d 1021, 23 Utah 2d 148. 
Vt.—Urgess v. Tatem, 291 A.2d 398, 130 Vt. 271. 
Wash.—Boley v. Larson, 419 P.2d 579, 69 Wash.2d 621. 
W.Va.—Adkins v. Minton, 151 S.E.2d 295 151 W.Va. 
229—Lilly V. Taylor, 155 S.E.2d 579, 151 W.Va, 
730. 

Wyo.—Anderson v. Schulz, 527 P.2d 151. 

Basis and purpose of rule 
(3) La.—Ginlee v. Helg, 203 So.2d 714. 251 U. 261. 
Despite verdict in companion case 
Conn.—Largen v, McClellan, Com. PI., 294 A.2d 336, 
29 Conn.Sup. 518. 
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51. N.M.—Groff v. Circle K. Corp., App., 525 P.2d 
891, 86 N.M. 531. 

N.Y.—Kieman v. Jones, 342 N.Y,S.2d 873, 73 Misc.2d 
829. 

N.C.—Ford V. Smith, 170 S.E.2d 548, 6 N.C.App. 539. 
55. N.Y.—Kieman v, Jones, 342 N.Y.S.2d 873, 73 
Misc.2d 829. 
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67. La,—Lee v. Peerless Ins. Co., App., 175 So.2d 
381, affd. 183 So.2d 328, 248 U. 982—Scott v. 
Behrman, App., 273 So.2d 661. 

Okl.—C.J.S. cited in Hunt v. Firestone Tire & Rubber 
Co., 448 P.2d 1018, 1022. 
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68. Exception of no cause of action 

La.—Willis v. Grain Dealers Mut. Ins. Co., App., 185 
So.2d 912. 

69. Mo.—Mulliken v. Presley, App., 442 S.W.2d 153. 
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74. Comparative negligence 

Ga.—Seaboard Air Line R. Co. v. Haupt, 147 S.£.2d 
331, 113 Ga.App. 66. 

80. Ind.—Hunsberger v. Wyman, 216 N.E.2d 345, 
247 Ind. 369. 

In Ohio 

(3) Ohio—Motorists Mut. Ins. Co. v. Walker, 265 
N.E.2d 836, 26 Ohio Misc. 169. 

§ 198(3).-Plea of Contrib¬ 

utory Negligence and 
General Denial 

page 407 

82. Mo.—C-I.S. cited in Howell v. Dowdl, 419 
S.W.2d 257, 260. 

83. Special alternative averments 

(1) La.—Dupre v. Travelers Ins. Co., App., 213 
So.2d 98. 

87. Mo.—CrtJ.S. cited in Howell v, Dowell, 419 
S.W.2d 257, 261. 

§ 198(4).-Sufficiency of 

Allegation of Contrib¬ 
utory Negligence 

page 408 

91. La.—Phoenix of Hartford Ins. Co. v. Xlort, App., 
219 So.2d 789. 
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Pleas held sufficient 

Ala.—Carr v. Irons, 259 So 2d 240, 288 Ala. 211. 
La.—Paxton v. Ballard, 289 So.2d 85, on remand 296 
So.2d 367. 

N.C.—Douglas V. M. C. Mallison and Son, 144 S E.2d 
138, 265 N.C. 362. 

Pleas held insufficient 

Ala.—Logan v. Windbigler, 208 So.2d 201. 282 Ala. 1. 

94. In Alabama 

(3) Ala.—Logan v. Windbigler, 208 So.2d 201, 282 
Ala. 1. 
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2. Allegations held bad as mere conclusions 
Ohio—McDonald v. Haught, 225 N.E.2d 235, 10 Ohio 
St.2d 43. 

10. N.C.—Moore v. Hales, 146 S.E.2d 385, 266 N.C. 
482—Pardue v. Charlotte Motor Speedway, Inc., 
159 S.E.2d 857, 273 N.C. 314. 
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18. Tex.—Houser v. Sunshine Laundnes & Dry 
Cleaning Corp., Civ.App., 438 S.W,2d 117, err. 
ref. no rev. err. 

21. Ohio—McDonald v. Haught, 225 N.E.2d 235, 10 
Ohio St.2d 43. 

22. Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616. 

page 411 

34. La.—Landry v. Yarbrough, App., 199 So.2d 377. 

§ 198(5).-Particular Ap¬ 

plications 

page 413 

49. Wis.—Gervais v. Kostin, 179 N.W.2d 828, 48 
Wis.2d 190. 

§ 199. Replication or Reply 

54. Or.—Rothrock v. McColIister, 431 P.2d 266, 247 
Or. 545. 

58. Mo.—VaUcroy v. Southern Ry. Co., 403 S.W.2d ■ 
553. 

page 414 

59. Or.—Rogers v. Vance, 493 P.2d 44, 261 Or. 121. 
65. Ohio-McDonald v. Haught, 225 N.E.2d 235, 10 

Ohio St.2d 43. 

§ 200. Matters to Be Proved 

page 415 

89. Conn.—Guglielmo v. Klausner Supply Co., 259 
A.2d 608, 158 Conn. 308. 

La.—Monteleone v. Boh Bros. Const. Co., App., 200 
So.2d 402, writ ref. 202 So.2d 661, 251 La. 60, app. 
after remand 217 $o.2d 754—Gay v. Travelers Ins. 
Co., App., 262 So.2d 578. 

NJ.—Dwyer v. Skyline Apartments, Inc., 301 A.2d 
463, 123 N.J.Super. 48, affd. 311 A.2d 1, 63 N.J. 
577. 

90. N.C.—Jones v. Holt, 150 S.E.2d 759, 268 N.C. 
381. 

Tex.—^Bodine v. Welder’s Equipment Co., Cv.App., 520 
S.W.2d 407, err. ref. no rev, err. 

Assnmptioii of risk 

U.S.—Heath v. John Deere Co. of Kansas City, D.C. 
OkL, 308 ESupp. 235. 

Iowa—Sauer v. Scott, 176 N.W,2d 140—Six v. Fresh- 
our, 231 N.W.2d 588. 

Ohio—BaU v. Hilton Hotels, Inc., 290 N.E.2d 859, 32 
Ohio App.2d 293. 

Tex,—^Turner v. Clark, Civ.App., 412 S.W.2d 707, err. 
ref. no rev. err 

Contributory negligence 

U.S,—^Long V. Burdette Mfg. Co., C.A.N.C., 460 F.2d 
448, 


Heath v. John Deere Co. of Kansas City, D.C, 
Okl., 308 FSupp. 235. 

Iowa—Schultz V. Gosselink. 148 N.W.2d 434, 260 Iowa 
115—Kaus V. Scott, 174 N.W.2d 446. 

N.C—Wells v, Johnson, 152 S.E.2d 229, 269 N.C. 192. 
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91. Ala.—City of Mobile v. Havard. 268 So.2d 805, 
289 Ala. 532, app. after remand 302 So.2d 228, 
293 Ala. 301. 

Alaska—Shooshanian v. Wagner, 672 P.2d 455. 

Ill.—Thorson v. Aronson, 258 N.E.2d 33, 122 Ill. 
App.2d 156. 

Mo.—Jackson v. Cherokee Drug Co., App., 434 S.W.2d 
257. 

N.C.—Ford V. Jones, 171 S.E.2d 103, 6 N.C.App. 722. 

Ohio—Palmer v. Holthaus, 251 N.E.2d 701, 20 Ohio 
App.2d 78. 

R.I.—Dawson v. Rhode Island Auditorium, Inc., 242 
A.2d 407, 104 R.I. 116. 

93. Alaska—Shooshanian v. Wagner, 672 P.2d 455. 

N.C.—Pamell-Martin Supply Co. v. High Point Motor 
Lodge, Inc, 173 S.E.2d 623, 7 N.C.App. 701, 
decision affd. 177 S.E.2d 392, 277 N.C. 312. 

98. Applicability of res ipsa loquitur doctrine 

La.—Speight v. Southern Farm Bureau Ins. Co., App., 
254 So.2d 485. 


page 417 

1.5. U.S—Cargill, Inc. v Zimmer, C.A.S.D., 374 
F.2d 924. 

7. U.S.—Chicago, M, St. P. & P.R. Co. v. Alva Coal 
Corp., CA.Ind., 365 F.2d 49—Fleishour v. U.S., 
C.A Ill., 365 F.2d 126, cert. den. 87 S.Ct. 597, 385 
U.S. 987, 17 L.Ed.2d 448. 

Ala.—F. W Woolworth v. Kirby, 302 So.2d 67, 293 
Ala. 248. 

Conn.—Hanken v. Buckley Bros., Inc., 270 A.2d 556, 
159 Conn. 438. 

Ga.—Christian v. Vargas, 157 S.E.2d 308, 116 <]ra.App. 
359. 

Ind.—Rhiver v. Rietman, 265 N.E.2d 245, 148 Ind.App. 
266. 

La,—Monteleone v. Boh Bros. Const. Co,, App., 200 
So.2d 402, writ ref. 202 So.2d 661, 251 U. 60, app. 
after remand 217 So.2d 754. 

N.Y.—DiPema v. Roman Catholic Diocese of Albany, 
292 N.Y.S,2d 177, 30 A.D.2d 249. 

Hoggard v. Otis Elevator Co,, 276 N,Y.S.2d 681; 
52 Misc.2d 704, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1207. 

Okl.—Safeway Stores, Inc. v. Keef, 416 P.2d 892. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

Wash.—Ciminski v. Finn Corp., Inc., 537 P.2d 850, 13 
Wash.App. 815, 85 A.L.R.3d 991. 

Actionable negligence 

S.Cy—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C. 316. 

Knowledge or notice of defect or danger 

Conn.—Monahan v. Montgomery, 216 A.2d 824, 153 
Conn. 386—Teitelinan v. Bloomstein, 236 A.2d 
900, stating New York law, 155 Conn. 653. 

Fla.—Maas Bros., Inc. v. Bishop, App., 204 So.2d 16. 

Ga.—Boatright v. Rich’s, Inc., 173 S.E.2d 232, 121 
Ga.App. 121. 

Ky.—Wiggins v. Scruggs, 442 S.W.2d 581. 

Last clear chance 

Iowa—Albrecht v. Rausch, 193 N.W.2d 492. 

N.C.—Harrison v. Uwis, 189 S.E2d 662, 15 N.C.App. 
26, cert, allowed 191 S.E.2d 355, 281 N.C. 757, and 
191 S.E.2d 364, 282 N.C 151. 

Or.—Rothrock v. McColIister, 431 P.2d 266, 247 Or. 
545. 

Proof of notice of condition unnecessary as to 
business invitee 

Kan.—Knowles v. Klase, 460 P.2d 444, 204 Kan. 156. 

J ' 
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15. Ga.—Reid v. Strickland, 154 S.£.2d 778, 115 
Ga.App. 394. 

page 419 

18. Ind.—Boswell v. Washington, 221 N.E.2d 184, 
140 Ind.App. 273. 

page 420 

38. U.S.—Muniz v. U.S., D.C.N.Y., 280 ESupp. 542, 
stating Connecticut law. 

Conn.—Lombardi v. J. A. Bergren Dairy Farms, Inc., 

213 A.2d 449, 153 Conn. 19. 

Callender v. Lakewood Realty Co., Cir.A.D., 237 
A.2d 106, 4 Conn.Cir. 556. 

Ga.—Miss Georgia Dairies, Inc. v. McLarty, 150 S.E.2d 
725, 114 Ga.App. 259. 

Idaho—Ebert v. Newton, 546 P.2d 64, 97 Idaho 418. 
Ill.—Theesfcld v. Eilers, 258 N,E.2d 39, 122 Ill,App.2d 
97. 

Iowa—Kaus v. Scott, 174 N.W.2d 446—Neighbors v. 

Iowa Elec. Light & Power Co., 175 N.W.2d 97. 
Ohio—Durham v. Gabriel, 241 N.E.2d 401, 16 Ohio 
App.2d 51, affd. 258 N.E.2d 236, 22 Ohio St.2d 75. 
Pa.—MacDougall v. Ford Motor Co., 257 A.2d 676, 

214 Pa.Super. 384. 

S.C.—Crider v, Infmger Transp. Co., 148 S.E.2d 732, 
248 S.C. 10. 

Tex.—Hot Spot Detectors, Inc. v. Farmers Supply Co. 
of Hartley, Civ.App., 401 S.W.2d 109, err. ref. no 
rev. err.—Decker v. Latham, Civ.App., 446 S.W.2d 
113, err. ref. no rev. err. 
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51.5. Ill.—Jung v. Schafer, 222 N.E.2d 707, 77 Ill. 
App.2d 391—Perricone v. DiBartolo, 302 N.E.2d 
637, 14 Ill.App.3d 514. 

Under Illinois law 

Ill.—Williams v. Brown Mfg. Co., 261 N.E.2d 305, 45 
I11.2d 418, 46 A.L.R.3d 226. 

52. U.S.—Illinois Cent. R. Co. v. Kean, CA.Iowa, 
365 E2d 785. 

In re Ira Haupt & Co., D.C.N.Y., 304 ESupp. 
917. 

CJa.—Emory University v. Williams, 195 S.E.2d 464, 
127 Ga.App. 881. 

Ill.—McIntyre v. Belt Ry. Co. of Chicago, 245 N.E.2d 
94, 105 IlI.App.2d 45. 

Under Illinois law 

Ill.—Guthrie V. Van Hyfte, 211 N.E.2d 767, 64 Ill. 
App.2d 303, revd. on oth. grds. 222 N.E.2d 492, 36 
I11.2d 252—Sweeney v. Matthews, 236 N.E.2d 439, 
94 Ill.App.2d 6, affd. 264 N.E.2d 170, 46 I11.2d 64. 

§ 201(1). Issues Raised By, and Evi¬ 
dence Admissible Under, 
Pleadings 

54.55. Plaintiff must first prove case 

Cal.—O’Keefe v. South End Rowing Club, 51 Cal.Rptr. 
534, 414 P.2d 830, 64 C.2d 729, 16 A.L.R.3d 1. 

§ 201(2). -Under Allegations of 

Complaint 
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55. Ala.—Barfield v. Wright, 240 So.2d 593, 286 Ala. 
402. 

Iowa—C.J.S. quoted at length in Miller v. Scholte, 191 
N.W.2d 773, 777. 

Me.—Jones v. Billings, 289 A.2d 39. 

Or.—Kuhns v. Standard Oil Co. of Cal., Western Oper¬ 
ations, 478 P.2d 396, 257 Or. 482. 

58. Evidence held not admissible 

Ind.—William H. Stem & Son, Inc. v. Rebeck, 277 
N.E.2d 15, 150 Ind.App. 444. 

R.I.—Enos V. W. T. Grant Co., 294 A.2d 201, 110 R.I. 
523. 
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66. Ala.—Amencan Pamcor, Inc. v. Evans, 261 So.2d 
739, 288 Ala. 416. 

N.C.—Moore v. Hales, 146 S.E.2d 385, 266 N.C. 482. 
Or.—McVaigh v. Sandberg, 513 P.2d 801, 266 Or. 409. 
Wash.—Meabon v. State, 463 P.2d 789, 1 Wash.App. 
824. 

67. Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 
Iowa 260. 

Pa.—Watson v. Zanotti Motor Co., 280 A.2d 670, 219 
Pa.Super, 96, 

page 425 

73. Ill,—Williams v. Brown Mfg, Co., 236 N.E.2d 
125, 93 Ill.App.2d 334, revd. on oth. grds. 261 
N.E.2d 305, 45 I11.2d 418, 46 A.L.R.3d 226. 
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79. Okl. — Davis v. Whitsett, 435 P.2d 592. 

83. Tex.—Mobil Chemical Co. v. Bell, 517 S.W.2d 
245. 

84. Ill.—Clarke v. Rochford, 224 N.E.2d 679, 79 
ni.App.2d 336. 

Iowa—Hanson v. Town & Country Shopping Center, 

l nc. , 144 N.W.2d 870, 259 Iowa 542—Schmitt v. 
Jenkins Truck Lines, Inc., 170 N.W.2d 632. 

Neb.—Bunselmeyer v. Hill, 137 N.W.2d 354, 179 Neb. 
140. 

Pa.—Reardon v. Meehan, 227 A 2d 667, 424 Pa. 460. 

page 427 

90.5. Tex.—Mobil Chemical Co. v. Bell, 517 S.W.2d 
245 

91. Ga.—Justice v. Bass, 151 S.E.2d 5U, 114 Ga. 353 

92. Ga.—Barron v. Evans, 153 SE.2d 577, 115 Ga. 
App. 73. 

Ind.—Summers v. Weyer, 226 N.E.2d 904, 141 Ind. 
App. 176—Lindley v. Oppegaard, 275 N.E.2d 825, 
150 Ind.App. 209. 

Neb.—Lund v. Mangelson, 158 N.W.2d 223, 183 Neb. 
99. 
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1, Ga.—Gassett v. Hugh Steele, Inc., 147 S,E.2d 10, 
113 Ga.App. 47. 

La.—Favret v. Ourso, App., 285 So.2d 885. 

6w Tex.—Knight v. Caloudas, Civ.App., 409 S.W.2d 
904. 
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7. Tex.—Knight v. Caloudas, Civ.App., 409 S.W.2d 
904. 

12. Assault as negligence 
Tex.—North Side State Bank v. Hunter, Civ.App., 452 
S.W.2d 34, err. ref. no rev. err. 
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18. Ala.—Owen v. McDonald, 285 So.2d 79, 291 Ala. 
572. 

§ 201(3). -Under Plea or An- 

swer 

page 432 

50. Tex.—Mason v. Ratcliff, Civ.App., 437 S.W.2d 
320. 

51. Fla.—C.J,S. quoted in Clement v. Rousselle 
Corp„ App., 372 So.2d 1156, 1158. 

Tenn.—^Tennessee Liquefied Gas Corp. v. Ross, 450 
S.W.2d 587, 60 Tenn.App. 648, 41 A.L.R.3d 769. 
54. U.S.—Gilbert v. Eli Lilly & Co., Inc,, D.C.Puerto 
Rico, 56 F.R.D. 116. 

page 433 

57. Ind.—Davison v. Williams, 242 N.E.2d 101, 251 

l nd. 448, 38 A.L.R.3d 521. 

Mo.—Birmingham v. Smith, 420 S.W.2d 514. 

N.C.—Stutts v. Burcham, 155 S.E.2d 742, 271 N.C. 
176, 


65. Iowa—Naxera v. Wathan, 159 N.W.2d 513. 

66. U.S.—Gilbert v. Eli Lilly & Co., Inc., D.C.Puerto 
Rico, 56 F.R.D. 116. 

Fla.—C.J.S. quoted at length in Clement v. Rousselle 
Corp., App., 372 So.2d 1156, 1158. 

Iowa—Dickman v. Truck Transport, Inc., 224 N.W,2d 
459. 

Neb.—Schmidt v. Johnson, 171 N.W.2d 64. 184 Neb. 
643—Fisher v. Gate City Steel Corp., 211 N.W.2d 
914, 190 Neb. 699. 
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84. Ill.—Orter v. Winter. 200 N.E.2d 528, 50 Ill. 
App.2d 467, affd. 204 N.E.2d 755, 32 IU.2d 275, 
cert. den. 86 S.Ct. 56, 382 U.S. 825, 15 L.Ed.2d 
70. 

Okl.—McClendon v. McCall, 489 P.2d 756, 54 A.L. 
R 3d 551. 

85. Tex.—Herrin Transp. Co. v. Parker, Civ.App., 
425 S.W.2d 876, err. ref. no rev. err. 

86. Iowa—Bradt v. Grell Const., Inc., 161 N.W.2d 
336. 

La.—Phoenix of Hartford Ins, Co. v. Llort, App., 219 
So.2d 789. 

N.C.—Wagoner v. Butcher. 170 S.E.2d 151, 6 N.C.App. 

221 . 

92.5. III.—Sweeney v. Matthews, 236 N.E.2d 439, 94 
Ill.App.2d 6, affd. 264 N.E.2d 170, 46 I11.2d 64. 

93. Cal.—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 
267 CA.2d 231. 
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94. Okl,—Pierce v. Avon Products, Inc., 423 P.2d 
461. 

95. Iowa—Bradt v. Grell Const., Inc., 161 N.W.2d 
336. ' 

97.5. Or,—Hibbert v Bailey, 417 P.2d 1015, 244 Or. 
285. 
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8. U.S.—Worthington Corp, v. Lease Management, 
Inc., CA.Mich., 352 F.2d 24, cert. den. 86 S.Ct. 
1068, 383 U.S. 937, 15 L.Ed.2d 854. 

Cal.—Hooper v. Romero, 68 Cal.Rptr. 749, 262 C.A.2d 
574. 

N.C.—Moore v. Hales, 146 S.E.2d 385, 266 N.C. 482— 
Dennis v. Voncannon, 158 S.E.2d 489, 272 N.C. 
446-Warren v. Lewis, 160 S.E.2d 305, 273 N.C. 
457. 
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15.10. Ky.—Roberts v. Davis, 422 S.W.2d 890. 

18. Not an admission of negligence 

Mich.—Rentfrow v. Grand Trunk Western R. Co., 158 
N.W.2d 69, 9 Mich.App. 655. 

§ 202. Variance 

24. Mo.—Edwards v. Hrcbec, App., 414 S.W.2d 361. 

Tex.—Bingham v. Gibson Products Co., Inc., of Odessa, 
Civ.App., 464 S,W.2d 713, err. ref. no rev. err. 

Variance held material 

Ga.—Dykes v. Hammock. 157 S.E.2d 524, 116 Ga.App. 
389. 

N.C.—Henson v. Akers Motor Lines, Inc., 165 S.E,2d 
265, 3 N.CApp. 447. 
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34. Conn.—C.J.S. cited in Schaller v. Roadside Inn, 
Inc., 221 A.2d 263, 265, 154 Conn. 61. 

N.C.-^mith v. Kilbum, 186 S.E.2d' 214, 13 N.C.App. 
449, cert. den. 187 S.E.2d 586, 281 N.C. 155, app. 
after remand 196 S.E.2d 588, 18 N.C.App. 204, 
cert. den. 198 S.Ct. 723, 283 N.C 754. 

Tenn.—Harvey v. Southern Ry. Co., 399 S.W.2d 523, 
55 Tenn.App. 304. 

Va.—T.M. Graves Const., Inc. v. National Cellulose 
Corp., 306 S.E.2d 898, 226 Va. 164. 
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42. Ala.—McKleroy v. Delchamps Food Stores, 266 
So.2d 282, 289 Ala. 127. App after remand 310 
So.2d 871, 294 Ala. 14. 

44. Mo.—CJ.S. cited in Robbins v. Jewish Hosp. of 
St. Louis, 663 S.W.2d 341, 349. 
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44.5. Ga.—O’Quinn v. James, 192 S.E2d 507, 127 
Ga.App. 94. 

§ 203, Presumptions Generally 

45. Ga.—McKenna v. Jordan. 182 S.E2d 550, 123 
Ga.App. 801. 

Fact in issue 

Ind.—Pennsylvania R. Co. v. Lytle, 34 N.E2d 939, 109 
Ind.App. 318—Haney v. Meyer, 215 N.E2d 886, 
139 Ind.App. 663. 

45.15. Disappearance of statutory presumption 

Miss.—Gulf, M. & O.R. Co. v. Chisolm, 183 So.2d 823. 

45.20. U.S.—Petition of Atlass, C.A.I11.. 350 F.2d 
592, cert. den. 86 S.Q. 551, 556, 382 U.S. 98*8. 15 
L.Ed.2d 476, reh. den. 86 S.Ct. 884, 383 U.S. 923, 
15 L.Ed.2d 679, motion den. 86 S.O. 1336, 384 
U.S. 914, 16 LEd.2d 368, reh. den. 86 S.a. 1336, 
384 U.S. 914, 16 L.Ed.2d 368. 

Kan.—Fredrickson v. Mackey, 413 P.2d 86, 196 Kan. 
542. 

Tex.—Carroll v. Roger Lacy, Inc., Civ.App., 402 
S.W.2d 307, err. ref. no rev. err. 
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45.25. U.S.—Petition of Atlass, C.A.I1L, 350 F.2d 
592, cert. den. 86 S.Ct. 551, 556, 382 U.S. 988, 15 
L.Ed.2d 476. reh. den. 86 S.O. 884, 383 U.S.'923, 
15 L.Ed.2d 679, motion den. 86 S.Ct. 1336, 384 
U.S. 914, 16 L.Ed.2d 368, reh. den. 86 S.Ct. 1336, 
384 U.S 914, 16 LEd.2d 368. 

Ga.—Hieber v. Watt, 165 S.E.2d 899, 119 Ga.App. 5. 

Ind.—Haney v. Meyer, 215 N.E2d 886, 139 Ind.App. 
663—Krohn v. Shidler, 221 N.E.2d 817, 140 Ind. 
App. 175. 

Neb.—Davis v. Landis Outboard Motor Co., 138 
N.W.2d 474, 179 Neb. 391. 

Ohio—Griffin v. Wade, 215 N.E.2d 427, 5 Ohio App.2d 
284. 

Tex.—^Trio Transport, Inc. v. Henderson, Civ.App., 413 
S.W.2d 806, err. ref. no rev. err. 
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45.30. U.S.—McBride v. Proctor & Gamble Mfg. 
Co., D.CTcnn., 300 F.Supp. 1150. 

Ga.—Young Men’s Christian Ass’n v. Bailey, 146 
S.E2d 324, 112 Ga.App. 684. cert. den. 87 S.a. 
131,385 U.S. 868, 17 L,Ed.2d 95, reh. den. 87 S.a. 
721, 385 U.S. 1021, 17 L.Ed.2d 561. 

Kan.—Fredrickson v. Mackey, 413 P.2d 86, 196 Kan. 
542—Hugo V, Manning, 441 P.2d 145, 201 Kan. 
391—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 
484, ans. to certified ques. conf. to 727 F.2d 888. 

Neb.—Bowers v. Mairc, 137 N.E.2d 796, 179 Neb. 239. 

Tex.—Carroll v. Roger Lacy, Inc., Civ.App., 402 
S.W.2d 307, err. ref. no rev, err.—Lamb County 
Elec. Coop. V, Cockrell, Civ.App., 414 S.W.2d 228, 
err. ref. no rev. err., app. after remand 457 S.W.2d 
106. 

Wash.—Gordon v. Deer Park School Dist. No. 414,426 
P.2d 824, 71 Wash.2d 119. 

45,35. S.C.—Simmons v. Atlantic Coast Line R. Co., 
157 S.E2d 172, 250 S.C. 199. 

45.40. U.S.—Gasperino v, Larsen Ford, Inc., C.A. 
N.Y., 426 F.2d 1151, cert. den. 91 S.Q. 238, 400 
U.S. 941, 27 L.Ed.2d 245. 

III.—Baker v. Norfolk & W. Ry. Co., 256 N.E2d 887, 
120 Ill.App.2d 296. 

Mich.—Koehler v. Detroit Edison Co., 174 N.E2d 827, 
383 Mich. 224. 

page 443 

51. Iowa—Meader v. Paetz Grocery Co., 147 N.W.2d 
211, 259 Iowa 1101. 
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La.—Rhodus v. Allstate Ins. Co., App., 192 So.2d 226, 
application den. 194 So. 2d 99, 250 La. 101. 

51»5. U.S.—Ninio V. Hight, C.A.Colo., 385 F.2d 350, 

24 A L.R.3d 1442. 

52. U.S.—Green v. Parisi, CA.Pa., 478 F.2d 313 

53. Obligatioii to keep lookout 

U.S.—Ninio v. Hight, C.A.Colo., 385 F.2d 350, 24 
A.L.R.3d 1442. 
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58.5, La.—Weber v. Fidelity & Cas. Ins Co. of New 
York, 250 So.2d 754, 259 U. 599. 

Penn v. Inferno Mfg. Corp., App, 199 So.2d 

210, writ ref. 202 Sa.2d 649, 251 U. 27—Cub 
Beverage Co. v. Transportation Equipment Co., 
App., 223 So.2d 893, writ ref 226 So.2d 924, 254 
La. 801. 

59. Miss.—CJ-S. quoted in Jackson Ready-Mix Con¬ 
crete V. Sexton, 235 So 2d 267, 271, cert. den. 91 
S.Ct. 174, 400 U.S. 916, 27 LEd.2d 155 

59,10. Cal.—Moreno v. Herrera, 67 Cal.Rptr. 151, 
260 C.A.2d 418. 

Neb.—Merritt v. Reed, 185 N.W.2d 261, 186 Neb. 561. 
N.Y.—Schechter v. Klanfer, 269 N.E.2d 812, 28 N.Y.2d 
228, 321 N.Y.S.2d 99. 

59.20. U.S.—Zuckerman v. Tatarian, CA.R.L, 418 
F.2d 878, cert. den. 90 S.Ct. 1511, 397 U S. 1069, 

25 L.Ed.2d 691. 

N.Y.—Schechter v. Klanfer, 269 N.E.2d 812, 28 N.Y.2d 
228, 321 N.Y.S.2d 99. 

Continuance of status. A person 
who enters premises in a particular 
status, such as that of invitee, is pre¬ 
sumed to continue in such status until- 
the contrary is shown,but such pre¬ 
sumption may be dissipated by evi¬ 
dence, or by inferences from evidence 
to the contrary.^^'^ 

59J5. Tenn.—Bivin v Southern Oil Service, Inc., 394 
S.W.2d 141, 54 Tenn.App. 678. 

59.30. Tenn.—Bivin v. Southern Oil Service, Inc., 394 
S.W.2d 141, 54 Tenn. App. 678. 

§ 204. -Negligence of Defendant 

60. U.S.—Collins V. Arkansas Cement Co., C.A.Ark., 
453 F.2d 512. 

Ala.—Foodtown Stores, Inc. v. Patterson, 213 So.2d 

211, 282 Ala. 477. 

Cal.—Pylon, Inc. v. Olympic Ins. Co., 77 Cal.Rptr. 72, 
271 C.A.2d 643. 

Ga,—Glynn Plymouth, Inc. v. Davis, 170 S.E.2d 848, 
120 Ga.App. 475, affd. 173 S.E.2d 691, 226 Ga. 
221, op. Supp. 175 S.E.2d 410, 121 Ga.App. 717— 
CJS. cited in Orkin Exterminating Co. v. Stevens, 
App., 203 S.E.2d 587, 592, 130 Ga.App. 363— 
CJS. dted in Worth v. Orkin Exterminating Co., 
Inc., 234 S.E.2d 802, 804, 142 Ga.App. 59. 

III.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IIl.App.2d 39—Bishop v. Sears, 
Roebuck & Co., 245 N.E.2d 517, 105 Ill.App.2d 
333—Gulf, M. & O.R. Co. v. Edwards, 247 N.E.2d 
168, 108 IlLApp.2d 295. 

Ind.—Krohn v. Shidler, 221 N.E.2d 817, 140 Ind.App. 
175. 

Ky.—Caney Creek Coal Co, v. Ellis, 437 S.W.2d 745— 
Mulberry v. Howard, 457 S W.2d 827. 

La.—Mayes v. McKeithen, App., 213 So,2d 340, writ 
ref. 215 So.2d 130, 252 U. 965, cert. den. 90 S.Ct. 
108, 396 U.S 868, 24 L.Ed.2d 121—Gray v. Na¬ 
than, App., 221 So.2d 859. 

Mich.—Schedibauer V, Chris-Craft Corp., 160 N,W.2d 
889, 381 Mich. 217. 

Mo.—Howell V. Dowell, App., 419 S.W.2d 257. 

Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Neb. 411. 
NJ.—Mockler v. Russman, 246 A.2d 478, 102 N.J.Su- 
per. 582. 

N.M.—Williamson v Piggly Wiggly Shop Rite Foods, 
Inc., App., 458 P 2d 843. 80 N.M. 591. 
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N.C.—Ashe V. Acme Builders, Inc., 148 S.E.2d 244, 267 
N.C 384 

XD.—Haga v Cook, 145 N.W.2d 888—Peterson v. 
Rude. 146 N W.2d 555—Foerstcr v. Fischbach- 
Moore, Inc., 178 N.W.2d 258. 

Or.—Peltier v. Dahlke. 434 P.2d 457, 248 Or. 512, app. 

after remand 471 P.2d 434, 256 Or. 84. 

RI —Gleason v. Almac's, Inc., 234 A.2d 350, 103 R.I. 
40. 

Tex—Thoreson v. Thompson, 431 S.W.2d 341. 

McGill V. Minyard’s Food Stores, Inc., Civ.App., 
417 SW.2d 309, err. ref. no rev. err.—Carrell v. 
Williams, Ov App., 430 S.W.2d 586, err. ref. no 
rev. err.—Neuhaus v. Daniels, Civ.App., 430 
S.W.2d 906, err. dism.—Cantrell v. Markham & 
Brown Co. and Associates, Civ.App., 452 S.W.2d 
940. 

Va.—Carolina, D & O.R. Co v. Mullins, 148 S.E.2d 
752. 207 Va. 207. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash,2d 446. 
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61. Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Neb. 
411 

Pa—Engle v. Spino, 11 Lebanon, 164. 

63. Ga.—Glynn Plymouth, Inc. v. Davis, 170 S.E.2d 
848. 120 Ga.App. 475; affd 173 S.E.2d 691. 226 
Ga. 221, op. Supp. 175 S.E.2d 410, 121 Ga.App. 
717—C.J.S. cit^ in Lamb v. Central Georgia 
Elec. Membership Corp, 222 S.E2d 679, 680, 136 
Ga.App 863. 

Ill—Oothoudt V. Woodard, 269 N E.2d 511, 132 Ill. 
App.2d 203. 

Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Neb. 411. 
N.C.—Kekelis v. Whitin Mach. Works, 160 S.E.2d 320, 
273 N.C. 439. 

Va.—Carolina, C. & O.R. Co. v. Mullins, 148 S.E.2d 
752, 207 Va. 207. 
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66. Neb.—Merritt v. Reed, 185 N.W.2d 261, 186 Neb. 
561. 

76. N.C.—McNair v. Boyette, 192 S.E.2d 457, 282 
N.C 230. 

80. U.S.—Gasperino.v, Larsen Ford, Inc., D.C.N.Y., 
300 F.Supp. 1182, affd, CA., 426 F.2d 1151, cert, 
den 91 S.Ct. 238, 400 U.S. 941, 27 L.Ed.2d 245. 

Fla.—clones v. Florida East Coast R. Co., App., 220 
So.2d 922. 

III.—Kacena v. George W. Bowers Co., 211 N.E.2d 563, 
63 IlI.App.2d 27—Horcher v. Guerin, 236 N.E.2d 
576, 94 IlI.App.2d 244. 

Utah—Klafta v. Smith, 404 P.2d 659, 17 Utah 3d 65. 
W.Va.—Brumfield v Wofford, 102 S.E.2d 103, 143 
W.Va. 332. 
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80,5. Ill.—American Nat. Bank & Trust Co. v, Penn¬ 
sylvania R, Co.. 202 N.E.2d 79, 52 Ill.App.2d 406, 
revd. on oth. grds. 219 N.E2d 529, 35 I11.2d 145, 
cert. den. 87 S.Ct. Ill, 385 U.S. 1035, 17 L.Ed.2d 
683. 

81. U.S.—Dickelson v. Continental Oil Co., C.A.La., 
449 F,2d 1209, cert. den. 92 S.Ct, 942, 405 U.S. 
934, 30 L.Ed.2d 809, app. after remand 476 F.2d 
635. 

Cal.—Vesely v. Sager, 95 Cal.Rptr. 623,486 P.2d 151, 5 
C3d 153. 

Ind.—Smith v. Glesing, 24$ N,E.2d 366, 145 Ind.App. 
11 . 

82. U.S.—Amey v. U.S., C.A.CaI., 479 F.2d 653. 
La.—Duplechin v. Pittsburgh Plate Glass Co., App., 

265 So 2d 787. 

Ejffect of French Civil Code 
U.S.—Jackson v. Coggan, D.CNIY., 330 F.Supp. 1060. 
Cal.—Beard v. Atchison, T. & S.F. Ry. Co., 84 Cal. 
Rptr. 449, 4 C.A.3d 129. 

Ind.—McCleary v. Mowery, App., 231 N.E2d 165, 141 
Ind.App. 672—Wallace v. Hjelm, 231 N.E.2d 862, 
141 Ind.App. 686. 


La,—Dupre v. Travelers Ins. Co., App., 213 So.2d 98. 
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82.5. Mo.—CJ.S. cited in Schlegel v. Knoll, 427 
S.W.2d 480, 483. 

Tex.—Antee v. Sims, Civ.App., 494 S.W.2d 215, err. 

ref. no rev. err. 

Test 

(I) U.S.—Amey v. U.S., C.A.Cal., 479 F.2d 653. 

83. Ind.—Wallace v. Hjelm, 231 N.E2d 862, 141 
Ind.App. 686. 

86. Tex.— Black v. Boyd, Civ.App., 410 S.W.2d 6, err. 
ref. no rev. err.—Nash v. Roden, Civ.App., 415 
S.W2d 251, err. ref. no rev. err.—Lewie Mont¬ 
gomery Trucking Co. v. Southern Pac. Co., Civ. 
App., 439 S.W.2d 691, err. ref. no rev. err.—Hol¬ 
land V. Collins, Civ.App., 457 S.W.2d 177, err. ref. 
no rev. err.—Scott v. Jost, Civ.App., 461 S.W.2d 
686, err. ref. no rev. err. 

Wash.—Bowen v. Baumgardner, 491 P.2d 1301, 6 
Wash. App. 18. 
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92. Pa.—Matulonis v. Reading R. Co., 219 A.2d 301, 
421 Pa 230. 

93. Fla.—^Jesus v. Seaboard Coast Line R. Co., 281 
So.2d 198. 

Safe place statute 

(1) Wis.—Baker v. Bracker, 158 N.W.2d 285, 39 
Wis.2d 142—Carr v. Amusement, Inc., 177 N.W.2d 
388, 47 Wis.2d 368. 

(2) Wis.—Erdmann v. Frazin, 158 N.W.2d 281, 39 
Wis.2d 1—Baker v. Bracker, 158 N.W.2d 285, 39 
Wis.2d 142. 

(3) Other matters. 

Wis.—Cossette v. Lepp, 157 N.W.2d 629, 38 Wis.2d 
392. 

Unexcused violation negligence per se 

Tex.—Southern Pac. Co. v. Castro, 493 S.W.2d 491. 

94. Ariz.—Hidalgo v. Cochise County, 474 P.2d 34, 
13 Ariz.App. 27. 
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94.5. Wis.—Wittka v. Hartnell, 175 N.W.2d 248, 46 
Wis.2d 374. 

95. U.S.—Isaacs v. American Petrofina, C.A.Tex., 368 
F.2d 193. 

Ariz.—Walker v. Montgomery Ward & Co., Inc., 511 
P,2d 699, 20 Ariz.App. 255. 

96. Ga.—American Nat. Bank of Brunswick v. How¬ 
ard, 161 S.E2d 838, 117 Ga.App. 834. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

Or.—MeVaigh v. Sandberg, 513 P.2d 801, 266 Or. 409. 

96.5. Ill.—Schaefer v. Stamm, 215 N.E.2d 9. 68 Ill, 
App.2d 42. 

98. Cal,—Palazzi v. Air Cargo Terminals, Inc., 52 
CalRptr. 817, 244 C.A.2d 190. 

Kan.—Mathes v. Robinson, 469 P.2d 259, 205 Kan. 
402. 

8. U.S.-Torres v. U.S., D.C.N.Y., 324 F.Supp. 1195. 

9. Wis.-Carr v. Amusement, Inc., 177 N.W.2d 388, 

47 Wis.2d 368. 

§ 205. -Contributory Negligence 

in General 
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15. U.S.—Neal v. Saga Shipping Co., C.A.Tex., 407 
F.2d 481, cert. den. 89 S.Ct. 2143, 395 U.S. 986, 
23 L.Ed.2d 775, reh. den. 90 S.Ct. 45, 396 U.S. 
871, 24 L.Ed.2d 129—Slater v. Erie-Lackawanna 
R. Co., CA.Pa., 411 F.2d 1015. 

Ind.—Krohn v. Shidlef, 221 N.E2d 817, 140 Ind.App. 
175. 

Kan.—Deemer v. Reichart, 404 P.2d 174, 195 Kan. 
232—Canfield v. Oberzan, 410 P.2d 339, 196 Kan. 
107—Newman v. Case, 413 P.2d 1013. 196 Kan. 
689—Borggren v. Liebling, 422 P.2d 884, 198 Kan. 
161. 
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La.—Bogasky v. Falsetta, App., 189 So.2d 98. 

Mass.-—Sweenor v. 162 State St., Inc., 281 N.E.2d 280, 
361 Mass. 524. 

Mich.—Boyd v. McKeever, 185 N.W.2d 344, 384 Mich. 
501. 

Ohio—Griffin v. Wade, 215 N.E.2d 427, 5 Ohio App.2d 
284. 

Tex.—Samford v. Duff, Civ.App., 483 S.W.2d 517, err. 
ref. no rev. err. 

Wyo.—Gish v. Colson, 475 P.2d 717. 
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16. Ind.—Krohn v. Shidler, 221 N.E.2d 817, 140 
Ind.App. 175. 

Tex.—Mills V. Thomas, Civ.App., 435 S.W.2d 593, err. 
ref. no rev. err.—Samford v. Duff, Civ.App., 483 
S.W.2d 517, err. ref. no rev. err. 

17. Ohio—Jeswald v. Hutt, 243 N.E.2d 790, 17 Ohio 
Misc. 3, affd. 239 N.E.2d 37, 15 Ohio St.2d 224. 

18. U.S.—Early v. John v. Cooper Co., D.C.Ark., 304 
F.Supp. 906, affd,, C.A.. 435 F.2d 342. 

21. Wis.—Prchpp V, Wausau Memorial Hospital, 183 
N.W.2d 24, 50 Wis.2d 27. 

§ 206. -Instincts of Self-Preser¬ 

vation 
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27. Idaho—Haman v. Prudential Ins. Co. of America, 
415 P.2d 305, 91 Idaho 19. 
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37,5, Neb.—Omaha Nat. Bank v, Omaha Public Pow¬ 
er Dist., 180 N.W.2d 229, 186 Neb. 6. 
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50. Neb.—Omaha Nat. Bank v. Omaha Public Power 
Dist., 180 N,W.2d 229, 186 Neb. 6. 

52. U.S.—Worthington Corp. v. Lease Management 
Inc., C.A.Mich., 352 F.2d 24, cert. den. 86 S.Ct, 
1068, 383 U.S. 937, 15 L.Ed.2d 854. 
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60, Eyewitness haying brief opportunity to ob¬ 
serve 

(2) Other statements. 

U.S.—Schultz & Lindsay Const, Co. v. Erickson, C.A. 
N.D., 352 F.2d 425. 

61. Cal.—Gardner v. City of San Jose, 57 Cal.Rptr. 
176, 248 C.A.2d 798. 

Fla.—Foulk V, Perkins, App., 181 So.2d 704. 

Pa.—Kmetz v. Lochiatto, 219 A.2d 588, 421 Pa. 363. 

Tenn.—Lemons v. Memphis Transit Management Co., 
App., 413 S.W.2d 88, 56 Tenn.App. 737- 
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63. Cal.—Bove v. Beckman, 46 CalRptr. 164, 236 
C.A.2d 555. 

64. Cal.—Bove v. Beckman, 46 Cal.Rptr. 164, 236 
CA.2d 555. 

64.10. U.S.—Webb V. Martin, C.A.Pa., 364 F,2d 229. 

Cal.—^Louie v. Chinese Hospital Ass’n, 57 Cal.Rptr. 
906, 249 CA.2d 774. 

§ 207. Burden of Proof Generally 
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73.50. U.S.—Hart v. Blakemore, G.A.Fla., 410 F.2d 
218. 

Mont.-^Flansberg v. Montana Power Co., 460 P.2d 263, 
154 Mont 53. 

74. Colo.—Heagy v. City and County of Denver, 
App., 472 P.2d 757. 

D.C.—Seganish v. District of Columbia Safeway Stores, 
Inc., C.A., 406 F.2d 653, 132 U.S.App.D.C. 117. 

Ill,—Green v. Brown, 291 N.E.2d 18, 8 Ill.App.3d 638. 

Ind.—Davison v. Williams, 242 N.E.2d 101, 251 Ind. 
448, 38 A.L,R.3d 521. 


La.—Stephens v. State Through Dept, of Transp. and 
Development App. 2 Cir., 440 So.2d 920, writ den. 
443 So.2d 1119. 

Mo.—Robidoux v. Busch, App., 400 S.W.2d 631. 
N.Y.—Consalvo v. Grosso, 315 N.Y.S.2d 195, 35 
A.D.2d 791. 

Tex.—Sedeneck v. Cal Bayreuther Associates, 451 
S.W 2d 752. 

J. Weingartcn, Inc. v. Bradshaw, Civ.App., 438 
S.W.2d 435, err. ref. no rev. err. 

Va.—Myers v. Sutton. 189 S.E.2d 336, 213 Va. 59. 
W.Va.—Skeen v. C & G Corp., 185 S.E.2d 493, 155 
W.Va. 547. 

Liability under safe-place statute 
Wis.—Bellart v. MarteU, 137 N.W.2d 729, 28 Wis.2d 
686, reh. den. 139 N.W. 473. 28 Wis 2d 686. 
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76. N.D.—Koistinen v. Farmers Union Oil Co. of 
Rolla, 179 N.W.2d 327. 

78. Va.—Myers v. Sutton. 189 S.E.2d 336, 213 Va. 59. 
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80.10, Miss.—U-Haul Co. v. White, 232 So.2d 705. 
Tex.—Black v. Boyd, Civ.App., 410 S.W.2d 6, err. ref. 
no rev. err. 

81. Idahc^Petersen v. Parry, 448 P.2d 653, 92 Idaho 
647, 39 A.L.R.3d 1153. 

Ind.—Davison v. Williams, 242 N.E.2d 101, 251 Ind. 
448, 38 A.L.R,3d 521. 

Defense held not affirmative plea in avoidance 
Neb.—Schmidt v. Johnson. 171 N.W.2d 64, 184 Neb. 
643. 

Okl.—Johnson v. Wade, 642 P.2d 255. 

Volenti non fit injuria 

U.S.—Runnings v. Ford Motor Co., C.A.Wash., 461 
F.2d 1145. 

Tex.—Hillman-Kelley v. Pittman, Civ.App., 489 
S.W.2d 689. 

82. U.S.—Owens v. ,U.S., D.C.Ala., 294 F.Supp. 400. 
Ind.—William H. Stem & Son, Inc. v. Rebeck, 277 

N.E.2d 15, 150 Ind.App, 444. 

Iowa—Wagaman v. Ryan, 142 N.W.2d 413, 258 Iowa 
1352, 

Sole proximate cause 

(1) U.S.—Wm. G. Roe & Co. v. Armour & Co„ 
C.A.Fla., 370 F.2d 829, app. after remand 414 F.2d 862. 
82.5. Iowa—Campbell v. Martin, 136 N.W.2d 508, 
257 Iowa 1247. 

§ 208. -Negligence of Defendant 

in General 
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83. U.S.—Martin K. Eby Const, Co. v. Neely, C.A. 
Colo., 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S. 
317, 18 L.Ed.2d 75, reh. den. 87 S.Ct 1366, 386 

U. S. 1027, 18 L.Ed.2d 471—General Motors Corp. 

V. Muncy, C.A.Tex., 367 F.2d 493, cert. den. 87 
S.Ct. 1476, 386 U.S. 1037, 18 L.Ed.2d 600, reh. 
den. 87 S.a. 2105, 388 U.S. 924, 18 L.Ed.2d 
1378—Duncan v. Duncan, C.A.Tenn., 377 F.2d 
49, cert. den. 88 S.a. 239, 389 U.S. 913, 19 
L.Ed.2d 260—Oliver v. Hallett Const. Co., C.A. 
Ark., 421 F.2d 365—^Arkwright Mut. Ins. Co. v. 
Philadelphia Elec. Co., C.A.Pa., 427 F.2d 1273— 
Watz V. Zapata Off-Shore Co,, C.A.Tex., 431 F.2d 
100, app. after remand 500 F.2d 628. 

Daniels v. Atlantic Refining Co., D.C.Del., 295 
F.Supp. 125—^Washington v. Pierce, D.CN.C., 307 
F.Supp. 1157—Armstrong v. Commerce Tankers 
Corp., D.CN.Y., 311 F.Supp. 1236, affd., CA.,' 
423 F.2d 957, cert. den. 91 S.O. 67, 400 U.S. 833, 
27 L.£d.2d 65—Hargraves v. Brackett Stripping 
Mach. Co., D.C,Tcnn., 317 F.Supp. 676. 

Ariz.—Berne v. Greyhound Parks of Ariz., Inc., 448 
P.2d 388, 104 Ariz. 38—City of Tucson v. Sander¬ 
son, 449 P.2d 616, 104 Ariz, 151—Arizona Public 
Service Co. v. Brittain, 486 P.2d 176, 107 Ariz. 
278. ^ 
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McCarthy v. Kenosha Auto Transport Corp., 
411 P.2d 58, 2 Ariz-App. 620. 

Cal.—Barnes v. Blue Haven Pools, 81 Cal.Rptr. 444, 1 
C.A.3d 123—Beard v. Atchison, T. & S.F, Ry. Co., 
84 Cal.Rptr. 449, 4 C.A.3d 129. 

Colo.—Yeager v. Lathrop, 470 P.2d 609, 28 Colo.App. 
44. 

D.C.—Singer v. Doyle, App., 236 A.2d 436. 

Fla.—Harvey v. Bryant, App., 238 So.2d 462. 

Ga.—Slaughter v. Slaughter. 177 S.E.2d 119, 122 Ga. 
App. 374. 

Idaho—Dreyer v. Zero Refrigeration Lines, Inc., 437 
P.2d 355, 92 Idaho 83—Curtis v. Dewey, 475 P.2d 
808, 93 Idaho 847. 

Ill—Wall v. Airport Parking Co. of Chicago, 232 
N.E.2d 38. 88 ni.App.2d 108, affd. 244 N.E,2d 190, 
41 I11.2d 506. 

Ind.—Stover v. Fechtman, 222 N.E.2d 281, 140 Ind. 
App. 62—Stayton v. Funkhouser, 263 N.E.2d 764, 
148 Ind.App. 75. 

Ky.—Jones v. Jarvis, 437 S.W.2d 189—Jenkins Qinic 
Hospital, Inc. v. Hollon, 454 S.W.2d 357. 

La.—Weber v. Fidelity & Cas. Ins. Co. of New York, 
250 So.2d 754, 259 La. 599. 

Belanger v. Employers Mut. Liability Ins. Co. of 
Wisconsiri, App., 159 So.2d 500, application den. 
162 So.2d 8, 245 La. 949—Neames v. Fidelity 
General Ins. Co., App., 206 So.2d 575—Lofton v. 
Travelers Ins. Co., App., 208 So.2d 739, writ ref. 
211 So.2d 327. 252 La. 457—Charles Carte & Co. 
V. McGee, App., 213 So.2d 89—Sullins v. City of 
Shreveport, App., 229 So.2d 390—Calandro Devel¬ 
opment, Inc. V. R. M. Butler Contractors, Inc., 
App., 249 So.2d 254. 

Md.—McCleam v. Southeast Concrete Co., 251 A.2d 
896, 253 Md. 135—Larsen v. Romeo. 255 A.2d 
387, 254 Md. 220—Baltimore & O.R. Co. v. Plews. 
278 A.2d 287, 262 Md. 442. 

Mass.—Borrelli v. Top Value Enterprises, Inc., 248 
N.E.2d 510, 356 Mass. 110. 

Mich.—Lipsitz v. Schechter, 134 N.W.2d 849, 1 Mich. 
App. 137, affd.. Sup., 142 N.W.2d I, 377 Mich. 
685. 

Mmn.—Carlson v. Rand, 146 N.W.2d 190, 275 Minn. 
272-Sandvik v. Jammes, 160 N.W.2d 700, 281 
Minn. 85. 

Miss.—Hughes v. W & S Const. Co., 196 So.2d 339— 
Callender v. Cockrell, 217 So.2d 643. 

Mont.—Pickett v. Kyger, 439 P.2d 57, 151 Mont. 87— 
Campbell v. Bozeman Community Hotel, 502 P.2d 
1141, 160 Mont. 327. 

Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Ndb. 411— 
Sankey v. Williamscn, 144 N.W.2d 429, 180 Neb. 
714—Lund v. Mangelson, 158 N.W.2d 223, 183 
Neb. 99. 

N.J.—Dziedzic v. St. John’s Cleaners and Shirt Laun- 
dereis, Inc., 249 A.2d 382, 53 N.J. 157. 

N.M.—Riseling v. Potash Mines Transp. Co., 417 P.2d 
38, 76 N.M. 544. 

N.Y.-Hunter v. Ford Motor Co., 325 N,Y.S.2d 469, 37 
A.D,2d 335. 

N.C.—Lewis v. Barnhill, 148 S.E2d 536, 267 N.C. 
457—Moody v. Kersey, 155 S.E2d 215, 270 N.C. 
614—Jemigan v. Atlantic Coastline R. Co., 167 
S.E.2d 269, 275 N.C. 277, app. after remand 175 
S.E2d 701, 9 N.CApp. 186—Coakley v. Ford 
Motor Co., 182 S.E2d 260, II N.CApp., 636, cert, 
den. 183 S.E.2d 244, 279 N.C. 393. 

Battley v. Seaboard Airline Ry. Co., 161 S.E2d 
750, 1 N.C.App. 384. 

N.D.—Mikkelson v. Risovi, 141 N.W,2d 150—Lining- 
ton v. McLean County, 161 N.W.2d 487—Foerster 
V. Fischbach-Moore, Inc., 178 N.W.2d 25S-CJA 
cited in Mertz v. Weibe, 180 N.W.2d 664, 667. 
Or.—Byrd v. Lord Bros. Contractors, Inc., 473 P.2d 
1018, 256 Or. 421. 

Pa.—Wilson v. Howard Johnson Restaurant, 219 A.2d 
676, 421 Pa. 455—Mapp v. Wombucker. 219 A.2d 
681, 421 Pa. 383—Cwiakala v. Paal, 235 A.2d 145, 
427 Pa. 322. 

Forty V. Gulf Oil Corp., 85 Dauph. 377, affd. 
237 A.2d 593, 428 Pa. 334—Gilkes v. Levinson, 
114 P.L.J. 214, affd. 421 Pa. 128, 218 A.2d 722. 



§208 NEGLIGENCE 

Page 463 

S.D.—Northwestern Bell Tel Co v Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Tex.—Bowen v. East Texas Hospital Foundation, Civ 
App., 400 S W 2d 843, err. ref. no rev. err.— 
McFarlin v Taylor, Civ.App., 420 S.W.2d 188— 
Grand Leader Dry Goods Co. v. Caveness, Civ 
App., 424 S.W.2d 270-CarreU v. Williams, Civ. 
App., 430 S.W.2d 586, err. ref no rev, err.—Scott 

V. T.G & Y. Stores, Civ.App., 433 S.W.2d 790, err. 
ref. no rev err. 

Va.—Witt V. Merricks, 168 S.E.2d 517, 210 Va. 70. 

Wash.—Wilson v. Stone, 431 P.2d 209, 71 Wash.2d 799. 

Christiansen v. Rodin, 459 P.2d 980, 1 Wash. 
App. 65. 

W.Va.—GnfTith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678—Alexander v. Jennings, 149 S.E.2d 213, 150 

W. Va. 629—Atkinson v. Harman, 158 S.E.2d 169, 

151 W.Va. 1025—Davis v Cross. 164 S.E.2d 899, 

152 W.Va. 540. 

The hmnamtariflii doctrine, etc. 

Mo.—Pankey v. Claywell, App., 417 S,W.2d 9. 
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84. Ariz.—Berne v. Greyhound Parks of Ariz., Inc., 
448 P.2d 388, 104 Anz. 38. 

La.— ShaiTctt v. Fontcuberta, App., 246 So.2d 867. 

N.C—MUIer v. Henry, 153 S.E.2d 798, 270 N.C. 97. 

Independent contribution to result by two or 
more persons 

U.S.—Stonecipher v. Charon, C.A.Okl., 435 F.2d 779. 

page 466 

88. Ala.—May-Bilt, Inc. v. Deese, 206 So.2d 590, 281 
Ala. 579. 

ArL-Moore v. Willis. 426 S.W.2d 372, 244 Ark. 614. 

D.C.—Napier v. Safeway Stores, Inc., App,, 215 A.2d 
479 

HI.—Golden v. Joseph, 239 N.E.2d 284, 96 Ill.App.2d 
363. 

La.—Turner v. Powers, App., 198 So.2d 919, wnt ref 
202 $o.2d 650, 251 U. 29—Sims v. Gibson’s of 
Denham Springs, Inc., App., 205 So.2d 824—Ben¬ 
nett V. J. C. Penney Co., App., 209 So.2d 99— 
Barker v. Great Atlantic & Pac. Tea Co„ App., 230 
So.2d 925—La Fleur v. White System, Inc., App., 
235 So.2d 141—Berglund v, F. W. Woolworth Co., 
App., 236 So.2d 266—Champagne v. Harahan 
Lions Club, Inc., App., 243 So.2d 292. 

Md.—Leannarda v. Lansburgh’s Dept. Store, 273 A. 2d 
149, 260 Md. 701. 

Mich.—Winfreey v. S. S. Kresge Co., 149 N.W.2d 470, 

6 Mich.App. 504. 

Miss.—GaUoway v. J. C Penney Co., 235 So.2d 275. 

Pa.—Martino v. Great Atlantic & Pac. Tea Co., 213 
A.2d 608, 419 Pa. 229. 

Goll V. Muscara, 235 A.2d 443, 211 Pa.Super. 
93. 

Tex.—Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W,2d 417, err. ref. no rev. err.—United Super 
Markets v. Thomas, Civ.App., 433 S.W.2d 793. 

-Wash.—Jones v. Leon, 478 P.2d 778, 3 Wash.App. 916. 

Burden of negatiTing **no duty” 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W.2d 685. 
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89. Ga.—Kahn v. Graper, 152 S.E.2d 10, 114 Ga. 
App. 572—Mitchell Motors, Inc. v. Tatum, 172 
S.E.2d 187, 120 Ga.App. 689. 

La.—Kniebbe v. National Food Stores of La., Inc., 
App., 231 So.2d 423. 

Mo.—Anderson v. Maneval, App., 410 S.W,2d 578. 

Neb.—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381. 

Tex.—Mize v. Lavender, Civ.App., 407 S.W.2d 856, err. 
ref. no rev. err.—Scott v. T.G, & Y. Stores, Civ. 
App., 433 S.W.2d 790, err. ref no rev. err.—Hous¬ 
ton Sports Ass’n v. Russell, Civ.App., 450 S,W.2d 
741, err. ref. no rev. err.—Goodson v. Southland 
Corp., Civ.App., 454 S.W.2d 823, err. ref. no rev, 
err.—Soto v. Biel Grocery Co., Civ.App., 462 
S.W.2d 89. 


Wash.—McKinnon v. Washington Federal Sav. & Loan 
Ass’n. 414 P.2d 773, 68 Wash.2d 644. 

Slipperiness of floor 

La.—Sigler v. Mount Vernon Fire Ins. Co., App., 201 
So.2d 656—Benoit v. J. Weingarten, Inc., App., 
265 So.2d 839. 

Mich.—Pollack v. Oak Office Bldg.. 151 N.W.2d 353, 7 
Mich.App. 173. 

Tex.—Adam Dante Corp. v. Sharpe. 483 S.W.2d 452. 

H.E.B. Food Stores v. Slaughter, Civ.App., 484 
S.W.2d 794, err. dism. 

Burden of negativing *^o duty” 

Tex.—Methodist Hospital v. Hudson, Civ.App., 465 
S.W.2d 439, err. ref no rev. err.—Dalton v. Texas 
Sulphur Products, Inc., Civ.App., 482 S.W.2d 24. 

90. Conn.—Strickland v. Pemiccio, CinA.D., 246 
A.2d 810, 5 Conn-Cir. 142. 

Mont,—French v. Abercrombie, 480 P.2d 187, 156 
Mont. 356. 

91. U.S.—Beall Pipe & Tank Corp. v. Shell Oil Co., 
C.A.Or.. 370 F.2d 742, cert. den. 87 S.Ct. 2031, 
387 U.S. 918, 18 L.Ed.2d 970—Nicklaus v. 
Hughes Tool Co., CA.Ark.. 417 F.2d 983—Ross 

V. John’s Bargain Stores Corp., CA.La., 464 F.2d 
111 . 

Greco v. Bucciconi Engineering Co., D.C.Pa., 
283 F.Supp. 978. affd., C.A., 407 F.2d 87. 

Cal.—Enckson v Sears, Roebuck & Co., SO^Cal.Rptr. 
143, 240 C.A.2d 793—Preston v. Up-Right, Inc., 
52 Cal.Rptr. 679, 243 C.A.2d 636. 

III.—Mitchell V. Four States Machinery Co., 220 N.E.2d 
109, 74 Ill.App.2d 59. 

La.—Thomas v. Gillette Co., App., 230 So.2d 870, writ 
ref 233 So.2d 249, 255 La. 809—Weber v. Fidelity 
& Cas Co. of New York, App., 236 So.2d 616, set 
aside on oth. grds. 250 So.2d 754, 259 La. 599. 

Mass.—Corlett v. Hi Lo Corp., 215 N.E.2d 89, 350 
Mass. 769. 

N.J.—Rosenau v. City of New Brunswick, 238 A.2d 
169, 51 N.J. 130 

Tex.—Alberto-Culver Co. v. Morgan, Civ.App., 444 
S.W.2d 770, err, ref no rev. err. 

Bottler 

Kan.—Butterfield v. Pepsi-Cola Bottling Co. of Wichita, 
499 P.2d 539, 210 Kan. 123. 

Existence of defect or danger 

(3) Defect must be proved present when product 

leaves manufacturer. 

III.—Willeford v Mayrath Co., 287 NE.2d 502, 7 
IlI.App.3d 357. 

Minn.—Cerepak v, Revlon, Inc., 200 N.W.2d 33, 294 
Minn. 268. 
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92. Miss.—McManus v. Temple, 195 So.2d 830. 

93. N.Y.—Abbott v. St. Luke’s Memorial Hospital 
Center, 327 N.Y.S.2d 799, 38 A.D.2d 176. 

N.C.—^Hamel v. Young Spring & Wire Corp., 182 
S.E.2d 839, 12 N.C.App. 199, cert. den. 183 S.E.2d 
687, 279 N.C. 511. 

94. U.S.—U.S. v. Cline, C.A.Ariz., 410 F.2d 1337— 
Myers v. Day & Zimmermann, Inc., C.A.Tex., 427 
F.2d 248. 

Ariz.—Kiser v. A. J. Bayless Markets, Inc., 449 P.2d 
637, 9 Ariz.App. 103—Pierce v. Lopez, 490 P.2d 
1182, 16 Ariz.App. 54. 

Cal.—Custodio v. Bauer, 59 Cal.Rptr. 463, 251 C.A.2d 
303, 27 A.L.R.3d 884, 

D.C.—Rule V. Bennett, App., 219 A.2d 491. 

III.—Mick V. Kroger Co., 224 N.E.2d 859, 37 I11.2d 148, 
21 A.L.R.3d 926. 

Cupp V. Nelson, 282 N.E.2d 513, 5 IILApp.3d 
37—Apato V, Be Mac Transport Co., 288 N.E.2d 
683, 7 Ill.App.3d 1099. 

La.—Pittman Const. Co. v. City of New Orleans, App., 
178 So.2d 312, application den. 179 So.2d 274, 248 
La. 434—Pitre v. Employers Liability Assur. Corp., 
App., 234 So.2d 847, application den. 237 So.2d 
398, 256 La. 617—Stephens v. State Through Dept, 
of Transij, and Development, App., 2Cir., 440 
So.2d 920, writ den. 443 So.2d 1119. 
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Md.—Bauman v. Woodfield, 223 A.2d 364, 244 Md. 
207. 

Mont.—Mang v. Eliasson, 458 P.2d 777, 153 Mont. 431. 
Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
219 A.2d 682, 421 Pa. 413. 

Tex.—Montez v. Bailey County Elec. Co-op., Civ.App., 
397 S.W.2d 108, err. ref. no rev. err.—El Rancho 
Restaurants, Inc. v. Garfield, Civ.App., 440 S.W.2d 
873, err. ref no rev. err. 
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95. U.S.—U.S. V. Cline, CA.Ariz., 410 F.2d 1337. 
Williams v. Standard Supply Co., D.C.N.C, 312 
F.Supp. 1047. 

Ala.—Coalite, Inc. v. Aldridge, App., 229 So.2d 524, 
revd. on other ground 229 So.2d 539, on remand 
229 So.2d 541. 

Anz.—Kreisman v. Thomas, 469 P.2d 107, 12 Ariz. 
App. 215. 

La.—Ryan v. B & G Crane Service, Inc., App., 210 
So.2d 514, writ ref. 214 So.2d 165, 252 La. 848— 
Thompson v. Employers’ Liability Assur. Co., 
App., 233 So.2d 739-^tephens v. State Through 
Dept, of Transp. and Development, App., 2 Cir., 
440 So.2d 920, writ den. 443 So.2d 1119. 

N.H.—Douglas v. Connor, 237 A.2d 686, 108 N.H. 443. 
N.C—Matthieu v. Piedmont Natural Gas Co., 152 
S.E.2d 336, 269 N.C. 212. 

Browne v. Macaulay, 309 S.£.2d 704, 65 N.C. 
App. 708. 

Ohio—Oropesa v. Huffman Mfg. Co., 224 N.E.2d 530, 
9 Ohio App.2d 337—Jeswald v. Hutt. 243 N.E.2d 
790, 17 Ohio Misc. 3, affd. 239 N.R2d 37, 15 Ohio 
St.2d 224. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
219 A.2d 682, 421 Pa. 413—Engel v. Friend’s 
Hospital. 266 A.2d 685, 439 Pa. 559. 

Tex.—Hammer v. Dallas Transit Co., 400 S.W.2d 885. 

W.Va.—Atkinson v. Harman. 158 S.E.2d 169, 151 
W.Va. 1025. 

Failure to exercise proper care in performance 
of legal duty owed 

N.C.—Ashe V. Acme Builders, Inc., 148 S.E.2d 244,267 
N.C. 384. 

Common-law or statutory duty 

Ga.—Crosby v. Savannah Elec. & Power Co., 150 
S.E.2d 563, 114 Ga.App. 193. 

Wash.—Rikstad v, Holmberg, 456 P.2d 355, 76 
Wash.2d 265. 
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1. Fla. — Pinson v. Barlow, App., 209 So.2d 722 — 

Young v. Brown Bros., Inc., App., 245 So.2d 271. 

Plaintiff is not required to prove the 
duty and standard of care implied by 
law'*-^ 

1.5. N.c.-Redding v. F. W. Woolworth Co., 176 
S.E.2d 383, 9 N.C.App. 406. App. after remand 
187 S.E.2d 445, 14 N.C.App. 12. 

2. Pa.—O’Neill v. Batchelor Bros., Inc., Funeral 

Homes, 27 Beaver 142, affirmed 219 A.2d 682,421 
Pa. 413. 

In product liability action, etc. 

(1) Other statements. 

U.S.—Caskey v. Olympic Radio and Television, D.C. 
S.C., 343 RSupp. 969. 
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4. Ark.—Webb v. Pearson, 424 S.W.2d 145, 244 Ark. 
109. 

Licensee 

Ga.—Hospital Authority of City of Bremen v. Morelli, 
156 S.E.2d 667, 116 Ga.App. 26. 

5.5. Tex.—FWA Drilling Co. v. Lambert, App., 418 
S,W.2d 878, err. dism. 

6. N.Y.—^Rusin v. Jackson Heights Shopping Center, 
Inc., 294^.Y.S.2d 902, 58 Misc.2d 107, affd. 306 
N.Y.S.2d 656, 33 A.D.2d 734, app. gr. 307 N.Y. 
S.2d 854, 33 A.D.2d 916, revd. on oth. grds. 261 
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N.E.2d 635, 27 N.Y.2d 103, 313 N.Y.S.2d 715, 
cert. ques. ans. 261 N.E2d 635, 27 N.Y.2d 103, 
313 N.Y.S.2d 715. 

N.D.—Linington v. McLean County, 161 N.W.2d 487. 
Tex.—Reuter'V. Gilbreath, Civ.App., 401 S.W.2d 658, 
err. ref. no rev. err. 

Wash.—C.JJS. cited in Fenimore v. Donald M. Drake 
Const. Co., 549 P.2d 483, 486, 87 Wash.Zd 85. 

8. Md.—Armstrong v. Johnson Motor Lines, Inc., 280 

A.2d 24, 12 Md.App. 492. 

N.D.—McKenzie v. Hanson, 143 N.W.2d 697—C.J.S. 
cited in Bismarck Baptist Church v. Wiedemann 
Industries, Inc., 201 N.W.2d 434, 441. 

Burden of persuasion 

(2) Statements of similar import. 

Tex.—Hammer v. Dallas Transit Co., 400 S.W.2d 885. 
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9. Ind.—Snow v. Cannelton Sewer Pipe Co., 210 

N.E.2d 118, 138 Ind.App. 119. 

Mo.—Rallo V. Lancia, 393 S.W.2d 466. 

N.J.—^Jackson v. Magnavox Corp., 280 A.2d 692, 116 
N.J.Super. 1. 

N.Y.—Rusin v. Jackson Heights Shopping Center, Inc., 
294 N.Y.S.2d 902, 58 Misc.2d 107, affd. 306 N.Y. 
S.2d 656, 33 A.D.2d 734, app. gr. 307 N.Y S.2d 
854, 33 A.D.2d 916. 

N.D.—McKenzie v. Hanson, 143 N.W.2d 697. 

Tex.—Hammer v. Dallas Transit Co., 400 S.W.2d 885. 

Knight V. Caloudas, Civ.App., 409 S.W.2d 904. 
Va.—Witt V Merricks, 168 S.E.2d 517, 210 Va. 70. 
Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 44 
A.L.R.3d 854. 

Further explanation 

(3) Other matters. 

N.J.—Wollerman v. Grand Union Stores, Inc., 221 
A.2d 513, 47 N.J. 426. 

10. Ind.—Mitchell v. Smith. 211 N.E.2d 809, 138 
Ind.App. 93. 

Kan.—Fredrickson v. Mackey, 413 P.2d 86, 196 Kan. 
542. 

N.Y.—L. A. Swyer Co. v. Thomas J. Wolfstich, Inc., 
305 N.Y.S.2d 401, 33 A.D.2d 820. 

N.C.—Moody v. Kersey, 155 S.E.2d 215, 270 N.C. 614. 
Okl.—Beatty v Dixon, 408 P.2d 339. 

Or.—Pacific Form Corp. v. Burgstahler, 501 P.2d 308, 
263 Or. 266. 

Pa.—Martino v. Great Atlantic & Pac. Tea Co, 213 
A.2d 608, 419 Pa. 229—Wilson v. Howard Johnson 
Restaurant, 219 A.2d 676, 421 Pa. 455—Mapp v. 
Wombucker, 219 A.2d 681, 421 Pa. 383—O’Neill 
V. Batchelor Bros., Inc., Funeral Homes, 219 A.2d 
682, 421 Pa. 413. 

Chabon v. Great Atlantic & Pac. Tea Co., 61 
Sch.L.R. 124. 

Tex.—Bowen v. East Texas Hospital Foundation, Civ. 
App., 400 S.W.2d 843, err. ref. no rev. err.—Rack- 
ley V. Model Markets, Inc., Civ.App., 417 S.W.2d 
89, err. ref. no rev. err. 

Wash.—McKinnon v. Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644. 
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11. D.C.—Paylor v. Safeway Stores, Inc., App., 225 
A.2d 312. 

Minn.—Smith v. Hencir-Nichols, Inc., 150 N.W.2d 
556, 276 Minn. 390. 
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11.20. Mass.—Beaver v. Costin, 227 N.E2d 344, 352 
Mass. 624. 

12. Ind.—Kampo Transit, Inc, v. Powers, 211 N.E.2d 
781, 138 Ind.App. 141. 

13. Vt.—Garafano v. Neshobe Beach Club, Inc., 238 
A.2d 70, 126 Vt 566. 

14. U.S.—Foster v. New York Cent. System, C.A. 
Ind.. 402 F.2d 312. 

X9. U.S.—Sears, Roebuck & Co. v. Barkdoll, C.A. 
Minn., 353 F.2d 101. 


Ga.—Holtzclaw v Lindsay, 178 S.E.2d 561. 122 Ga. 
App. 703. 

Iowa—Appling v. Stuck. 164 N.W.2d 810, 561, 122 
Ga App. 703. 

La.—Walters v. Sears, Roebuck & Co, 196 So.2d 563, 
writ ref. 199 So.2d 182, 250 U 746. 

Hay v. Sears, Roebuck & Co., App, 224 So.2d 
496. 

Pa.—Pastuszek v. Murphy Plywood Corp., 280 A.2d 
644. 219 Pa.Super. 59. 

S.C.—Wimberly v. Winn-Dixie Greenville, Inc., 165 
S.E.2d 627, 252 S.C. 117. 

Tex.—H. E. Butt Grocery Co. v. Marroquin, Civ.App., 
466 S.W.2d 837. 

Utah—Koer v. Mayfair Markets, 431 P.2d 566, 19 Utah 
2d 339 

Va.—Cannon v. Clarke, 167 S.E.2d 352, 209 Va. 708. 

Wash.—Strong v. Seattle Stevedore Co., 466 P.2d 545, 1 
Wash.App. 898. 

Manufacturer 

U.S.—Vandercook & Son, Inc. v Thorpe, C.A.Fla., 322 
F.2d 638, reh. 344 F.2d 930, app. after remand 395 
F.2d 104. 

Floors 

(2) La.—La Fleur v. White System, Inc., App., 235 

So.2d 141. 

Miss.—Hollie V. Sunflower Stores, Inc., 194 So.2d 217. 

Mo.—Poe v Safeway Stores, Inc., App., 409 S.W,2d 
746. 

Okl.—^Johns V. Safeway Stores, Inc., App., 463 P.2d 
701. 

(4) Other statements. 

Ala.—Smith v. Goss, Civ., 266 So.2d 304, 48 Ala.App. 
502, cert. den. 266 So.2d 309, 289 Ala. 751. 

Kan.—Smith v. Mr. D’s, Inc, 415 P.2d 251, 197 Kan. 
83. 

La.—Frederic v Winn-Dixie Louisiana, Inc., App., 227 
So 2d 387, writ ref. 227 So.2d 598, 254 La. 866— 
Lang v. Winn-Dixie Louisiana, Inc., App., 230 
So.2d 383, writ ref. 233 So.2d 252, 255 La. 815. 

Miss.—F. W. Woolworth Co. v. Stokes, 191 So.2d 411. 

N.C.—Forrest v. S. H. Kress & Co., 161 S.E.2d 225, 1 
N.CApp. 305. 

Tex.—Carney v. Kroger Co., Civ.App., 455 S.W.2d 329, 
err. ref no rev. err. 

Hall V. E. 1. Du Pont De Nemours & Co., Inc., 
D.C.N.Y., 345 F.Supp. 353. 

N.Y.—Rogers V. Dorchester Associates, 333 N.Y.S.2d 
677, 39 A.D.2d 878, mot. den. 294 N.E.2d 856, 31 
N.Y.2d 1047, 342 N.Y.S.2d 71, mod. on oth. grds. 
300 N.E.2d 403, 32 N.Y.2d 553, 347 N.Y.S.2d 22. 

19. Iced sidewalks 

N.Y.—Fischer v. Connor, 3 Dept., 488 N.Y-S.2d 502, 
111 A.D.2d 442. 
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20. Colo.—Jasko v, F. W. Woolworth Co., 494 P.2d 
839, 177 Colo. 418. 

Pa.—Harclerode v. G. C. Murphy Co., 217 A.2d 778, 
207 Pa.Supcr. 400. 

Chabon v. Great Atlantic & Pac. Tea Co., 61 
Sch.L.R. 124, 

Tex.—Gundolf v. Massman-Johnson, Civ.App., 473 
S.W.2d 70, err, ref. no rev. err.. Sup., 484 S.W.2d 
555—H.E.B. Food Stores v. Slaughter, Civ.App., 
484 S.W.2d 794, err. dism. 

21. D.C.—Napier v. Safeway Stores, Inc., App., 215 
A.2d 479. 

N.C.—Hinson v. Cato’s, Inc., 157 S.£.2d 537, 271 N.C, 
738. 

Pa.—Schwartz v. Warwick-Philadelphia Corp., 226 
A.2d 484, 424 Pa. 185. 

22. U.S.—Sands v. Sears, Roebuck & Co,, C.A.Ky., 
438 F.2d 655. 

Mo.—Pagano v. Kolbrener, Inc., App., 469 S.W.2d 745, 

Tex.—Sedeneck v. Cal, Bayreuther Associates, 451 
S.W.2d 752. 
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Iced sidewalks 

N.Y.—Fischer v. Connor, 488 N.Y.S.2d 502, 111 
A.D.2d 442. 
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23. Ark.—Moore v. Willis, 426 S.W.2d 372, 244 Ark. 
614—J. Weingarten, Inc. v. Thompson. 475 
S.W.2d 697, 251 Ark. 914. 

Colo.—Jasko v. F. W. Woolworth Co.. 483 P.2d 990, 29 
Colo.App. 211, ruling revd., Sup., 494 P.2d 839. 
Iowa—Ling v. Hosts, Inc., 164 N.W.2d 123. 

La.—Ardoin v. U.S. Fidelity & Guaranty Co., App., 
205 So.2d 610—Gayle v. Department of Highways, 
»App., 205 So.2d 775. writ ref. 207 So.2d 538, 251 
U. 932, and 207 So.2d 539, 251 La. 933, applica¬ 
tion not considered 207 So.2d 539, 251 Lsl 934. 
Mich.—Winfrey v. S. S. Kresge Co., 149 N.W.2d 470, 6 
Mich.App. 504. 

Mo.—Pagano v. Kolbrener, Inc., App., 469 S.W.2d 745. 
N.C.—Gaskill v. Great Atlantic & Pac. Tea Co., 171 
S.E.2d 95, 6 N.C.App. 690. 

Or.—Pribble v. Safeway Stores, Inc., 437 P,2d 745, 249 
Or. 184. 

Tex.—H.E.B. Food Stores v. Slaughter, Civ.App., 484 
S.W.2d 794, err. dism. 

23.5. Ala.—May-Bilt, Inc. v. Deese, 206 So.2d 590, 
281 Ala. 579. 

La.—Walters v. Sears, Roebuck & Co., 196 So.2d 563, 
writ ref. 199 So.2d 182, 250 La. 746. 

Minn.—Wolvert v. Gustafson, 146 N.W.2d 172, 275 
Minn. 239. 

Constnictiye notice 

U.S.—Joye V. Great Atlantic & Pac. Tea Co., C.A.S.C., 
405 F.2d 464. 

D C.—Safeway Stores, Inc. v. Morgan, App., 2^53 A.2d 
452. 

26. U.S.—Stief v, J. A. Sexauer Mfg. Co., C.A.N.Y., 
380 F.2d 453, cert. den. 88 S.Ct. 220, 389 U.S. 
897. 19 L.Ed.2d 216, reh. den. 88 S.Ct. 465, 389 
U.S. 997, 19 L.Ed.2d 500. 

Ill.—Sansone v. Atchison, T. & S.F. Ry. Co., 228 
N.E.2d 101, 83 in.App.2d 435. 

Mo.—Morris v. Shell Oil Co., 467 S.W.2d 39. 

Haymes v. Swan, App., 413 S.W.2d 319. 
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27. U.S.—Martin K. Eby Const. Co. v. Neely, C.A. 
Colo.. 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S. 
317, 18 L.Ed.2d 75, reh. den. 87 S.Ct. 1366, 386 

U. S. 1027. 18 L.Ed.2d 471—Beall Pipe & Tank 
Corp. V. Shell Oil Co., C.A.Or., 370 F.2d 742, cert, 
den. 87 S.Ct. 2031, 387 U.S. 918, 18 L.Ed.2d 
970—Haldeman v. Bell Tel Co. of Pa., C.A.Pa., 
387 F.2d 557—U.S. v. Cline, CA.Ariz„ 410 F.2d 
1337. 

Kegel V. U.S., D.C.Mont., 289 F.Supp. 790- 
Daniels v. Atlantic Refining Co., D.C.Del., 295 
F.Supp. 125—McBride v. Proctor & Gamble Mfg. 
Co., D.C.Tenn., 300 F.Supp. 1150—Whitehurst v. 
Revlon, Inc., D.C.Va., 307 F.Supp. 918-;-Glover v. 
Daniels, D.C.Miss., 310 F.Supp. 750—Williams v. 
Standard Supply Co., D.C.N.C., 312 F.Supp. 1047 
—Taylor v. Allis-Chalmcrs Mfg, Co., D.C.Pa., 320 
F.Supp. 1381, affd., C.A.. 436 F.2d 416. 

Ala.—Isay v. Cameron, 229 So.2d 916, 285 Ala. 164. 
Ariz.—Berne v. Greyhound Parks of Ariz., Inc., 448 
P.2d 388, 104 Ariz. 38—Arizona Public Service Co. 

V. Brittain, 486 P.2d 176, 107 Ariz. 278. 

Smith V. Goodman, 430 P.2d 922, 6 Ariz,App. 
168—Kiser v. A. J. Bayless Markets, Inc., 449 P.2d 
637, 9 Ariz. App. 103—Fonda v. City of Mesa, 456 
P.2d 957, 10 Ariz.App. 111. 

Ark.—Ellsworth Bros. Truck Lines, Inc. v. Cana<^y, 437 
S.W.2d 243, 245 Ark, 1055—Hill v. Maxwell, 448 
S.W.2d 9, 247 Ark. 811. 

Cal—Erickson v. Sears, Roebuck & Co„ 50 Cal.Rptr. 
143, 240 C.A.2d 793—Preston v. Up-Right, Inc., 
52 Cal.Rptr. 679, 243 C.A.2d 636—Lysick v. Wal- 
com, 65 CalRptr. 406, 258 C.A.2d 136, 28 A.L. 
R.3d 368. 

Colo.—Brown v. Foster, App., 489 P.2d 346. 
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Conn.—Moore v. Bunk, 228 A 2d 510, 154 Conn. 644. 

D.C.—Rule V. Bennett, App., 219 A.2d 491—Paylor v. 
Safeway Stores, Inc., App,, 225 A.2d 312, 

Fla.—Conda v. Plain, App., 215 So 2d 13—Washewich 
V. Le^ave, App, 248 So.2d 670. 

Ga.—Hieber v. Watt, 165 S.E.2d 899, 119 Ga.App. 5. 

Idaho—Dreyer v. Zero Refrigeration Lines, Inc., 437 
P.2d 355, 92 Idaho 83—Curtis v. Dewey, 475 P.2d 
808, 93 Idaho 847. 

III.—Klinkenberg v. Horton, 224 N.E.2d 597, 81 Ill. 
App.2d 152—Golden v. Joseph, 239 N.E.2d 284, 96 
Ill.App.2d 363—McInturfT v. Chicago Title & 
Trust Co., 243 N.E.2d 657, 102 Ill.App.2d 39— 
Greenlee Bros. & Co. v. Rockford Chair & Furni¬ 
ture Co., 246 N.E.2d 64, 107 Ill.App.2d 326—San¬ 
tiago V, Package Machinery Co., 260 N.E.2d 89, 
123 Ill.App.2d 305. 

Ind.—Mitchell v. Smith, 211 N.E.2d 809, 138 Ind.App. 
93—Stover v. Fechtman, 222 N.E.2d 281, 140 Ind 
App. 62. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271—Livingston v. Morar- 
end, 149 N.W.2d 850, 260 Iowa 530. 

Ky,—Johnson v. Brey, 438 S W.2d 535—Huffman v. S. 
S. Mary and Elizabeth Hospital, 475 S,W.2d 631. 

La.—Lambert vr-State Farm Mut. Auto. Ins. Co., App., 
184 So.2d 107—Dean v. Orgeron, App., 195 So.2d 
150—Monteleone v. Boh Bros. Const. Co., App., 
200 So.2d 402. writ ref 202 So.2d 661, 251 La. 60, 
app. after remand 217 So.2d 754—Richard v. 
Southern Farm Bureau Cas. Ins. Co., App., 203 
So.2d 438—Wiley v. J, Weingarten, Inc., App., 205 
So.2d 138—Sims v. Gibson’s of Denham Springs, 
Inc., App., 205 So.2d 824—Adam v. Boh Bros. 
Const. Co., App., 207 So.2d 195, writ ref. 208 
So.2d 535, 251 La. 1077—J. C Trahan Drilling 
Contractor, Inc. v. Cockrell, App., 225 So. 2d 599, 
writ ref. 228 So.2d 482, 254 La. 922—Weber v. 
Fidelity & Cas. Ins. Co. of New York, 250 So.2d 
754, 259 La. 599—Stephens v. State Through Dept, 
of Transp. and Development, App., 2Cir., 440 
So.2d 920, writ den. 443 So.2d 1119. 

Md.—Larsen v. Romeo, 255 A.2d 387, 254 Md. 220— 
Commissioner of Motor Vehicles v. Baltimore & 
Annapolis R. Co., 263 A.2d 592, 257 Md. 529— 
Baltimore & O.R. Co. v. Plews, 278 A.2d 287, 262 
Md. 442. 

Mass.—^Jankelle v. Bishop Industries, Inc., 238 N.E.2d 
374, 354 Mass. 491—Kenney v. Sears, Roebuck & 
Co., 246 N.E.2d 649, 355 Mass. 604—Dolan v. 
Suffolk Franklin Sav. Bank, 246 N.E2d 798, 355 
Mass. 665. 

Mich.—St. Paul Fire & Manne Ins. Co. v. Michigan 
Consol. Gas. Co,, 143 N.W.2d 801, 4 Mich.App. 
56—Winfrey v. S. S. Kresge Co., 149 N.W.2d 470, 

6 Mich.App. 504—Honorl v, J, L. Hudson Co., 160 
N.W.2d 513, 10 Mich App. 623. 

Minn.—Anderson v. Hedges Motor Co., 164 N.W.2d 
364, 282 Mmn. 217. 

Miss.—Hughes v. W & S Const. Co,, 196 So.2d 339— 
Callender v. Cockrell, 217 So.2d 643—U-Hall Co. 

V. White, 232 So.2d 705. 

Mo.—Zacher v. Missouri Real Estate & Ins. Agency, 
Inc., 393 S.W.2d 446. 

Mont.—Knowlton v. Sandaker, 436 P.2d 98, 150 Mont, 
438—Pickett v., Kyger, 439 P.2d 57—Hagen v. 
Great Northern Ry. Co., 456 P.2d 51, 153 Mont. 
309—Flansberg v. Montana Power Co., 460 P.2d 
263, 154 Mont. 53—Cairlpbell v, Bozeman Com¬ 
munity Hotel, 502 P.2d 1141, 160 Mont. 327. 

Neb.—Sankey v. WiUiamsen, 144 N.W.2d 429, 180 Neb. 
714. 

NJ,—Rosenau v. City of New Brunswick, 238 A.2d 
169, 51 NJ. 130—Dziedzic v. St John’s Cleaners 
arid Shirt Launderers, Inc., 249 A.2d 382, 53 N.J. 
157. 

N.Y,—Spica V. Connor, 288 N.Y.S.2d 719, 56 Misc.2d 
364—Kennard v. Housing Associates, Inc., 209 
N.Y,S.2d 479, 26 Misc.2d 1000, affd. 253 N.E.2d 
197, 25 N.Y.2d 324, 305 N.Y.S.2d 477—Consalvo 
V, Grosso, 315 N.Y.S.2d 195, 35 A.D.2d 791. 

N.C.—Matthieu v. Piedmont Natural Gas Co., 152 
S.E.2d 336, 269 N.C. 212—Phelps v. City of Win¬ 
ston-Salem, 157 S.E.2d 719, 272 N.C. 24—McNair 
V. Boyette, 192 S.E.2d 457, 282 N.C. 230. 
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Battley v. Seaboard Airline Ry. Co., 161 S.E.2d 
750, 1 N.C.App. 384—Bray v. Great Atlantic & 
Pac. Tea Co.. 165 S.E.2d 346, 3 N.C.App. 547— 
Gnmes v. Gibert, 170 S.E.2d 65. 6 N.C.App. 304— 
Browne v. Macaulay, 309 S,E.2d 704, 65 N.C.App. 
708. 

N.D.—McKenzie v. Hanson, 143 N.W.2d 697—Lining- 
ton V. McLean County, 161 N.W.2d 487—Koisti- 
nen v. Farmers Union Oil Co. of Rolla, 179 
N.W.2d 327—CJ5. cited in Mertz v. Weibe, 180 
N.W.2d 664, 667. 

Ohio—Pfirsch v. Hall-Omar Baking Co., 216 N.E.2d 
626, 6 Ohio App.2d 108—Oropesa v. Huffman 
Mfg. Co.. 224 N.E.2d 530, 9 Ohio App.2d 337— 
Durham v. Gabriel, 241 N.E.2d 401, 16 Ohio 
App.2d 51. affd. 258 N.E.2d 236, 22 Ohio St 2d 75. 
Okl.—Beatty v. Dixon, 408 P.2d 339—Barnett v. Rich¬ 
ardson, 415 P.2d 987—Fletcher v. Meadow Gold 
Co., 472 P.2d 885. 

Pa.—Cwiakala v. Paal, 235 A.2d 145, 427 Pa. 322— 
Laubach v. Haigh, 252 A.2d 682, 433 Pa. 487. 

MacDougall v. Ford Motor Co., 257 A.2d 676, 
214 Pa.Super 384. 

Chabon v. Great Atlantic & Pac. Tea Co., 61 
Sch.L.R. 124—McCormick v. Sugiura, 14 Chest. 
242—Gilkes v Levinson, 114 P.L.J. 214, affd. 421 
Pa. 128, 218 A.2d 722. 

R. I.—Gleason v Almac’s, Inc., 234 A.2d 350, 103 R.L 

40. 

S. D.—Northwestern Bell Tel. Co. v. Henry Carlson Co., 

165 N.W.2d 346, 83 S.D. 664. 

Tex.—Seideneck v Cal Bayreuther Associates, 451 
S.W.2d 752. 

Bowen v. East Texas Hospital Foundation, Civ. 
App., 400 S.W.2d 843, err. ref. no rev. err.—Mize 
V. Lavender, Civ.App., 407 S.W.2d 856, err. ref. no 
rev. err.—Socony Mobil Oil Co. v. Slater, Civ,App., 
412 S.W,2d 349, err. ref. no rev. err.—El Paso 
Natural Gas Co. v Harris, Civ.App., 436 S.W.2d 
408, err. ref. no rev, err.—Decker v. Latham, Civ. 
App., 446 S.W.2d 113, err. ref. no rev. err.—B.M. 
and R. Interests v. Snyder, 453 S.W.2d 360, err. ref. 
no rev. err. 

Utah—Skollingsberg v. Brookover, 484 P.2d 1177, 26 
Utah 2d 45. 

Vt.—Greenberg v. Giddings, 246 A.2d 832, 127 Vt. 242. 
Va.—Bare v. Jones, 147 S E.2d 145, 206 Va. 848—Wells 
V. Whitaker, 151 S.E.2d 422, 207 Va. 616—Cannon 

V. Clarke, 167 S.E.2d 352, 209 Va. 708—Beale v. 
Jones, 171 S.E.2d 851, 210 Va. 519. 

Wash.—Jones v. Leon, 478 P.2d 778, 3 Wash.App. 916. 
W.Va.—Griffith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678—Alexander v, Jennings, 149 S.E.2d 213, 150 

W. Va, 629—Tolliver v. Shumate, 150 S.E.2d 579, 
151 W.Va. 105—Atkinson v. Hannan, 158 S.E.2d 
169, 151 W.Va. 1025—Davis v. Cross, 164 S.E.2d 
899, 152 W.Va. 540. 

Negligent acts or omissions 
La.—Sigler v. Mount Vernon Fire Ins. Co., App., 201 
So.2d 656. 

Neb.—Lund v. Mangclson, 158 N.W.2d 223, 183 Neb. 
99. 

Va.—^T.M. Graves Const, Inc. v. National Cellulose 
Corp., 306 S.E2d 898, 226 Va. 164. 
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27,5. La.—Turner v. Powers, App., 198 So.2d 919, 
writ ref. 202 So.2d 650, 251 La. 29. 

One or more causes 

(3) Other matters. 

Ark.—Hill v. Maxwell, 448 S.W.2d 9, 247 Ark. 811. 
La.—Lutheran Church of Good Shepherd of Baton 
Rouge V. Canfield, App., 233 So.2d 331, writ ref. 
236 So.2d 497, 256 La. 360; 

Minn.—Hoffman v. Naslund, 144 N,W.2d 580, 274 
Minn. 521. 

Malpractice 

Or.—Pacific Form Corp v. Burgstahler, 501 P,2d 308, 
263 Or. 266. 

27.10, Ill.—Apato V. Be Mac Transport Co., 288 
N.E.2d 683, 7 IlI.App.3d 1099. 


Iowa—Sayre v. Andrews, 146 N.W.2d 336, 259 Iowa 
930. 

La.—Pelloat v. State Through Dept, of Highways, App., 
198 So.2d 674, writ ref. 202 So.2d 648, 251 La. 23. 
Mo.—Bracken v. Koch, App., 404 S.W.2d 201—Imme- 
kus v. Quigg, App., 406 S.W.2d 298—Daniels v. 
Smith, App., 471 S.W.2d 508. 

Wash.—Rikstad v. Holmberg, 456 P.2d 355, 76 
Wash.2d 265. 

27.15. Ohio—Durham v. Gabriel, 241 N.E.2d 401, 16 
Ohio App.2d 51, affd. 258 N.E.2d 236, 22 Ohio 
St.2d 75. 

27.20. Kan.—Noland v. Sears, Roebuck & Co., 483 
P.2d 1029, 207 Kan. 72. 

N.C.—Ingold v. Carolina Power & Light Co., 181 
S.E.2d 173, 11 N.C.App. 253. 

Pa.—Ostrowski v. Crawford Door Sales Co. of Scran¬ 
ton, Pa., 217 A.2d 758, 207 Pa.Super. 424. 

27.25. La.—Sattler v. Allstate Ins. Co., App., 225 
So.2d 54. 

Tex.—^Texas Sling Co. v, Emanii^el, Civ.App., 418 
S.W.2d 565, affd. in part, revd. in part on oth. 
grds.. Sup., 431 S.W.2d 538. 

Absence of evidentiary conflicts insufficient 
U.S.—Arkwright Mut. Ins. Co. v. Philadelphia Elec. 
Co.. C.A.Pa., 427 F.2d 1273. 

More probable than not 

La.—Boudreaux v. American Ins. Co., 264 So.2d 621, 
262 La. 721. 

27.30. Ariz.—Christy v. Baker, 439 P.2d 517, 7 Ariz. 
App. 354. 
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27.35. Directed verdict 

Neb—Fowler v. Bachus, 139 N.W.2d 213, 179 Neb. 
558. 

Joint liability of unidentified defendant 
U.S.—Hall V. E. I. Du Pont De Nemours & Co., Inc., 
D.C.N.Y.. 345 F.Supp. 353. 

Manufacturer 

Wash.—Curtiss v. Young Men’s Christian Ass’n, 498 
P.2d 330, 7 Wash.App. 98, op. supp. and reh, den. 
499 P.2d 915, 7 Wash.App. 451, affd. 511 P.2d 991, 
82 Wash.2d 455. 

27.50. La.—Stephens v. State Through Dept, of 
Transp. and Development, App., 2 Cir., 440 So.2d 
920, wnt den. 443 So.2d 1119. 
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35. Wyo.—Sky Aviation Corp. v. Colt, 475 P.2d 301, 
44 A.L.R.3d 854. 

35.5, Okl.—Video Independent Theatre, Inc. v. Coo¬ 
per, 421 P.2d 833, 26 A.L.R.3d 1308. 

37.5. Md.—Smith v. Kelly, 229 A.2d 79, 246 Md. 
640. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 

§210. -Contributory Negligence 

in General 

39. Iowa—Bradt v. Grell Const., Inc., 161 N.W.2d 
336. 

40. U.S.—^Jones & Laughlin Steel Corp. v. Mathemc, 
C.A.La,, 348 F.2d 394—Emery v. Northern Pac. 
R. Co., CA.N.D., 370 F,2d 1009, app. after re¬ 
mand 407 F.2d 109—Schmidt v. Lies^elt, C.A. 
Ind., 379 F.2d 380—O’Neill v. U.S., C.A.Pa., 411 
F.2d 139, app. after remand 450 F.2d 1012—Mroz 
V, Dravo Corp., C.A.Pa., 429 F.2d 1156. 

Collins V, Government of Virgin Islands, D.C. 
Virgin Islands, 236 F.Supp. 441, revd. on oth. grds. 
and remd., C.A., 366 F,2d 279, cert. den. 87 S.Ct. 
1026, 386 U.S. 958, 18 L.Ed.2d 105—Mitchell v. 
U.S., C.A.Ky., 396 F,2d 650—Kesmarki v. Kisling, 
C.A.Ohio, 400 F.2d 97—Lester v. John R. Jurgen- 
sen Co., C.A.Ohio, 400 F.2d 393—^Neal v. Saga 
Shipping Co,, C.A.Tex., 407 F.2d 481, cert. den. 89 
S.Ct. 2143, 395 U.S. 986, 23 L.Ed.2d 775, reh. den. 
90 S.Ct. 45, 396 U.S. 871. 24 L.Ed.2d 129. 

Ala.—^Alabama Great Southern R. Co. v. Evans, 256 
So.2d 861, 288 Ala. 25. 



65A CJS 57 


Anz.—Bryant v. Thunderbird Academy, 439 P.2d 818, 
103 Ariz. 247, 38 A.L.R.3d 901. 

Cal.—Andrews v. Barker Bros. Corp., 73 Cal.Rptr. 284, 
267 C.A.2d 530—^Wigodsky v. ^uthem Pac. Co., 
75 Cal.Rptr. 419, 270 C.A.2d 51—Beard v. Atchi¬ 
son, T. & S.F. Ry. Co., 84 CalRptr. 449, 4 C.A.3d 
129. 

Conn.—Craig v. Dunleavy, 221 A.2d 885, 154 Conn. 
100—Cappiello v. Haselman, 227 A.2d 79, 154 
Conn. 490—Ford v. Hotel and Restaurant Emp. 
and Bartenders Intern. Union, AFL-CIO Local 
159, 229 A.2d 346, 155 Conn. 24~Gulia v. Ortow- 
ski, 238 A.2d 396, 156 Conn. 40—Douglass v. 95 
Pearl St. Corp., 245 A.2d 129, 157 Conn. 73. 

Del.—Hopkins v. Chesapeake Utilities Corp., Super., 
290 A.2d 4. 

D.C—Brightheart v. McKay, C.A., 420 F.2d 242, 136 

U. S.App.D.C. 400. 

Dempsey v. Addison Crane Co., D.C., 247 
F.Supp. 584—Robinson v. Park Central Apart¬ 
ments, D.C., 248 F.Supp. 632. 

Singer v. Doyle, App., 236 A.2d 436. 

Ga.—Carlton Co. v. Poss, 183 S.E.2d 231, 124 Ga.App. 
154, affd. 185 S.E.2d 803, 228 Ga. 402. 

Hawaii—Tsugawa v. Reinartz, 527 P.2d 1278, 56 Haw. 
67. 

Ind.—Memorial Hospital of South Bend, Inc. v. Scott, 
300 N.E.2d 50, 261 Ind. 27. 

Iowa—Schultz V. Gosselink, 148 N.W.2d 434, 260 Iowa 
115—Bradt v. Grell Const., Inc., 161 N.W.2d 336 
—Adams v. R. S. Bacon Veneer Co., 162 N.W.2d 
470—Schall v. Lorenzen, 166 N.W.2d 795—Hedges 

V. Conder, 166 N.W.2d 844. 

Kan.—Guerra v. Jaeger, 461 P.2d 737, 204 Kan. 309— 
McGlothlin v Wiles, 487 P.2d 533, 207 Kan. 718 

Ky.—Isaac v. Allen, 429 S.W.2d 37. 

La.—Campbell v. Amencan Home Assur. Co„ 258 
So.2d 81, 260 La. 1047, on remand 264 So,2d 701. 

Hardware Dealers Mut. Fire Ins. Co. v. Willis, 
App., 179 So.2d 441—Beasley v. Pate, App., 180 
So.2d 219—Simms v. Sims, App., 181 So.2d 449— 
Willis V. Grain Dealers Mut. Ins. Co., App., 185 
So.2d 912—Graves v. Hartford Acc. & Indem. Co., 
App., 188 So.2d 173, writ ref. 190 So.2d 234, 249 
La. 717—Bogasky v. Falsetta, App., 189 So.2d 
98—Polk V. New York Fire & Marine Underwrit¬ 
ers, Inc., App., 192 So.2d 667—McDaniel v. Loui¬ 
siana & A. Ry. Co., App., 194 So.2d 119—^Jennings 
V. Ralston Purina Co., App., 201 So.2d 168, writ 
ref. 203 So.2d 554, 251 La. 215, application den. 
203 So.2d 554, 251 La. 216—Fidelity & Cas. Co. of 
New York v. McCasland, App., 203 So.2d 756— 
Richard v. Burney, App., 204 So.2d 404—Guy v. 
Kroger Co., App., 204 So.2d 790—Valentine v. 
Kaiser Aluminum & Chemical Corp., App., 205 
So.2d 757—McCauley v. LaFleur, App., 213 So.2d 
176—Lawrence v. Westchester Fire Ins. Co., App., 
213 So.2d 784, application den. 215 So.2d 131, 252 
La. 969—Schmeltzer v. New York Fire & Marine 
Underwriters, Inc., App., 215 So.2d 133—LeJeune 
V. State Through Dept, of Highways, App., 215 
So.2d 150, writ ref. 217 So.2d 413, 253 La. 321— 
Knotts V. Continental Ins. Co., App., 216 So.2d 
903—Fontenot v. Fidelity & Cas. Co. of New York, 
App., 217 So.2d 702—West v. Continental Oil Co., 
App., 222 So.2d 104, writ ref. 223 So.2d 873, 254 
La. 471—Kempflf v. B.E King & Sons, Inc., App., 
222 So.2d 921—Pitts v. City of New Orleans, App., 
227 So.2d 764—Hidalgo v. Thomas, App., 229 
So.2d 446—^Thayer v. State Farm Mut. Auto. Ins. 
Co., App., 229 So.2d 767, application den. 230 
So.Zd 89, 255 La. 233—Billeaudeau v. Travelers 
Ins. Co., App., 232 So.2d 590—^Johnson v. Employ¬ 
ers’ Liability Assur. Corp., App., 234 So.2d 200— 
Harden v, Houston Fire & Cas. Co., App., 234 
So.2d 219—Granger v. Olympia Ins. Co., App., 236 
So.2d 914—Roberts V. City of Baton Rouge, App., 
238 So.2d 203—iWiggins v. Kansas City Southern 
Ry. Co., App.. 240 So.2d 744. 

Md.—Wheeler Transp. Co. v. Katzoff, 219 A.2d 250, 
242 Md. 431—McCleam v. Southeast Concrete 

■ Cb., 251 A,2d 896, 253 Md. 135—Abraham v. 
Moler, 252 A.2d 68, 253 Md. 215. 

Mass.—^Halley v. Hugh Nawn, Inc., 248 N.E,2d 5, 356 
Mass. 2^Stewart v. Roy Bros., Inc., 265 N.E2d 
357, 358 Mass. 446—Sweenor v. 162 State St., Inc., 


281 N.E.2d 280, 361 Mass. 524—Baldassari v. Pro¬ 
duce Terminal Realty Corp., 282 N.E 2d 649, 361 
Mass 738. 

Mich.—Cooper v. Tranter Mfg. Inc., 143 N.W.2d 772,4 
Mich.App. 71—Pollack v. Oak Office Bldg., 151 
N.W.2d 353, 7 Mich.App. 173. 

Minn.—Peterson v. W. T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495—Cormican v. Parsons, 163 
N.W.2d 41, 282 Minn. 94. 

Mo.—Hardy v. St. Louis-San Francisco Ry. Co., 406 
S.W.2d 653—Helming v. Dulle, 441 S.W.2d 350. 

Shute v. Prom Motor Hotel, Inc., App., 446 
S.W.2d 137. 

Neb.—Sacca v. Marshall, 146 N.W.2d 375, 180 Neb. 
855. 

N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278. 

Chapin v. Rogers, App., 459 P.2d 846, 80 N.M. 
684—Samora v. Bradford, App., 465 P.2d 88, 81 
N.M. 205—Le Doux v. Peters,- App., 486 P.2d 70, 
82 N.M. 661, affd. in part. Sup., 491 P.2d 524, 83 
N.M. 307. 

N.Y.—Lyden v. Rasa, 331 N.Y.S.2d 982, 39 A.D.2d 
716. 

N.C.—Moore v. Hales, 146 S,E.2d 385, 266 N.C. 482— 
Wilson v. Lawson, 147 S.E.2d 579, 267 N.C. 103— 
King v. Bonardi, 148 S.E.2d 32, 267 N.C. 221—At¬ 
wood v. Holland. 148 S.E.2d 851, 267 N.C. 722— 
Mims v. Dixon, 158 S.E.2d 91. 272 N.C 256—At¬ 
kins v. Moye, 176 S.E.2d 789, 277 N-C. 179. 

Williams v. Hall, 162 S.E.2d 84, 1 N.CApp. 
508—Rockett v. City of Asheville, 170 S.E.2d 619, 
6 N.C.App. 529. 

N.D.—Linington v. McLean County, 161 N.W.2d 487. 

Ohio—Roeckner v. Pence Drag Strip, Inc,, 225 N.E.2d 
284, 10 Ohio App.2d 20—Condell v. Brobst, 247 
N.E.2d 326, 18 Ohio App.2d 107. 

Pa.—HefTeman v. Rosser, 215 A.2d 655, 419 Pa. 550 

Whitley v. Philadelphia Transp. Co., 234 A.2d 
922, 211 Pa.Super. 288—Franchetti v. Johnson, 257 
A.2d 261, 215 Pa.Super. 14—Matteo v. Sharon Hill 
Lanes, Inc., 263 A.2d 910, 216 Pa.Super. 188. 

Nester v. George Tripp, Inc., 59 Berks 8. 

S.C.—Simmons v. Atlantic Coast Line R. Co., 157 
S.E.2d 172, 250 S.C. 199. 

Tenn.—Duncan v. Ferrell, 427 S.W.2d 36, 58 Tenn. 
App. 133. 

Tex.—Polasck v. Quinius, Civ.App., 438 S.W.2d 828, 
err. ref. no rev. err.—^Allied Finance Co. v. Gam- 
mill, App., 440 S.W.2d 897, err. ref. no rev. err. 
Miller v. Jones Bros. Paving & Dirt Contractors, 
Inc., Civ.App., 471 S.W.2d 669, err. ref. no rev. 
err.—Gundolf v. Massman-Johnson, Civ.App., 473 
S.W.2d 70, err. ref. no rev. err.. Sup., 484 S.W.2d 
555. 

Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 
308—Hindmarsh v, O. P. Skaggs Foodlincr, 446 
P.2d 410, 21 Utah 2d 413—Foster v. Steed, 459 
P.2d 1021, 23 Utah 2d 148—Bramcl v. Utah State 
Road Commission, 465 P.2d 534, 24 Utah 2d 50. 

Va.—Minter v. Clements, 143 S.£.2d 847, 206 Va. 
403—Tomlin v. Worley, 143 S.E.2d 866, 206 Va. 
344—Finch v. McRae, 147 S.E.2d 83, 206 Va. 
917—Elliott v. Lewis, 150 S,E2d 129, 207 Va. 361. 

Wash.—McCully v. Fuller Brush Co., 415 P.2d 7, 68 
Wash.2d 675—Boley v. Larson, 419 P.2d 579, 69 
Wash.2d 621—Roberts v. Larsen, 431 P.2d 166, 71 
Wash.2d 743. 

Papac v. Mayr Bros. Logging Co., 459 P.2d 57, 1 
Wash.App. 33-—Johnson v. Mobile Crane Co., 463 
P.2d 250, 1 Wash.App. 642—Kilde v. Sorwak, 463 
P.2d 265, 1 Wash.App. 742—Cakowski v. Oleson, 
463 P,2d 673, 1 Wash.App. 780. 

W.Va.—LiUy v. Taylor, 155 S.E.2d 579, 151 W.Va. 730. 

Wis.—Kull V. Sears, Roebuck & Co., 181 N.W.2d 393, 
49 Wis.2d 1. 

Wyo.—Gish v, Colson, 475 P.2d 717—Elite Qeancrs & 
Tailors, Inc. v. Gentry, 510 P.2d 784. 

Burden of proving all foots necessary to estab¬ 
lish contributory negligence 

III—Sims v. Block, 236 N.E.2d 572, 94 Ill.App.2d 215. 
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In Maryland 

(1) Md.—Ferguson v. Wootten, 213 A.2d 498, 240 
Md. 186—Gutterman v. Biggs, 240 A.2d 260, 249 Md. 
421—Baltimore & O.R. Co. v. Plews, 278 A.2d 287, 262 
Md. 442—Hooper v. Mougin, 284 A.2d 236. 263 Md. 
630—Reiser v. Abramson, 286 A.2d 91, 264 Md. 372. 

Sun Cab Co. v. Carter, 287 A.2d 73, 14 Md.App. 
395. 

In Michigan 

(1) U.S.—Sove v. Smith, C.A.Mich., 355 F.2d 264. 
Mich.—Sayles v. Lilak & Moore. Inc., 189 N.W.2d 118, 
32 Mich.App. 721—Mackey v. Island of Bob-Lo 
Co., 197 N.W.2d 151, 39 Mich.App. 64. 

In Vermont 

(1) U.S.—Hoar v. Sherburne Corp., D.C.Vt., 327 
F.Supp. 570, affd., C.A., 456 F.2d 1269. - 
Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566—Beaucagc v. Russell, 238 A.2d 
631, 127 Vt. 58—Urgess v. Tatem, 291 A.2d 398, 
130 Vt. 271. 

Prior to the statute, etc. 

Me.—Quinn v. Moore, 292 A.2d 846. 
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40.5. Tex.—Stegora v. Texas Steel Co., Civ.App., 475 
S.W.2d 394, err. ref. no rev. err. 

40.10. La.—Boure v. New Orleans Public Service, 
Inc., App., 255 So.2d 776, application den. 257 
So.2d 432, 260 La. 857. 

W.Va.—Adkins v. Minton, 151 S.E.2d 295, 151 W.Va. 
229—Yates v. Mancari, 168 S.E.2d 746, 153 W.Va. 

- 350. 

41. N.M.—^Jones v. New Mexico School of Mines, 404 
P.2d 289. 75 N.M. 326. 

Okl—Marathon Battery Co. v. Kilpatrick, 418 P.2d 
900. 

45. U.S.—Glover v. Daniels, D.C.Miss., 310 F.Supp. 
750. 

Cal.—Gyerman v. U.S. Lines Co., 102 Cal.Rptr. 795, 
498 P.2d 1043, 7 C3d 488. 

Iowa—Bradt v. Grell Const., Inc., 161 N.W.2d*336. 
Md.—Ensor v. Ortman, 220 A.2d 82, 243 Md. 81— 
Mondawmin Corp. v. Kres, 266 A.2d 8, 258 Md. 
307. 

Mass.—Charity v. Yates, 237 N.E.2d 3. 354 Mass. 275. 
Mo.—Bracken v. Koch, App., 404 S.W.2d 201. 
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47. Ark.—Moon Distributors, Inc. v. White, 434 
S.W.2d 56, 245 Ark. 627. 

Md.—McCleam v. Southeast Concrete Co., 251 A,2d 
896, 253 Md. 135. 

Mont.—Dean v. First Nat. Bank of Great Falls, 452 
P.2d 402, 152 Mont. 474. 

R.I.—Dawson v. Rhode Island Auditorium, Inc., 242 
A.2d 407, 104 R.L 116. 

In Dlinois 

(1) III—McElroy v. Force, 232 N.E2d 708; 38 m.2d 
528. 

Clubb V. Main, 213 N.E.2d 63, 65 IIl.App.2d 
461—Gulf, M. & O.R. Co. v. Edwards, 247 N.E2d 
168, 108 in.App.2d 295—Sicbens v. Konicck, 247 
N.E.2d 453, 108 IllApp.2d 300-Compton v. 
Frank, 261 N.E2d 727, 126 IllApp.2d 356. 

(2) U.S.—Trotter v. Anderson, C.A.ni, 417 F.2d 
1191. 

Ill—Clark V, Quincy Housing Authority, 229 N.E2d 
780, 86 niApp.2d 458, 

In New York 

( 1 ) N.Y.—Taub v. Qinton Taxi Corp., 263 N.Y.S.2d 
371, 24 A.D.2d 716. 

(2) U.S.—Humphries v. Consolidated Edison Co. of 
New York, D.C.N.Y., 314 F.Supp. 1052, affd., C.A., 
429 F.2d 422. 

D.C—Neff V. U.S., C.A., 420 F.2d 115, 136 U.S.App. 
D.C, 273, cert. den. 90 S.Ct. 1500, 397 U.S. 1066, 
25 L.Ed.2d 687. 

(8) Text rule applies although rescue doctrine is ap¬ 
plicable. 
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N.Y.—Provenzo v, Sam, 244 N.E.2d 26, 23 N.Y 2d 256, 
296 N.Y.S.2d 322. 

Ignorance of defect causing injury 

Cal.—Preston v, Up-Right, Inc., 52 Cal.Rptr. 679, 243 
C.A.2d 636. 
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49. U.S.—Joffe V. U.S., D.CN Y.. 296 F.Supp. 1368. 

51. Ga.~McGinty v. Laird, 155 SE.2d 685, 115 Ga. 
App. 704. 

La.—White v. Hanover Ins. Co., App., 201 So.2d 201. 

Tex.—Adam Dante Corp. v. Sharpe, 483 S.W.2d 452. 

53. N.Y.—Ender v. Kehoe, 289 NY.S.2d 869. 29 
A.D.2d 1044, app. dism. 244 N.E.2d 472, 23 
N.Y.2d 766, 296 N Y.S 2d 959. 
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54. Cal.—-Gyerman v. U.S. Lines Co., 102 Cal.Rptr. 
795, 498 P.2d 1043, 7 C3d 488. 

Me.—CJ jS. cited in Crocker v. Coombs, 328 A.2d 389, 
392. 

Neb.—Mills v. Bauer, !43 N W.2d 270, 180 Neb 411. 

54.5. Mont.—Pollard v. Todd, 418 P.2d 869, 148 
Mont. 171—Knowlton v. Sandaker, 436 P,2d 98, 
150 Mont. 438. 

Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Neb. 411. 

Issue of sole proximate cause 

U.S.—Eastman Kodak Co. v. Martin, C.A.Tex., 362 
F.2d 684 

54.10. Ohio-Mikula v. Tailors, 263 N.E.2d 316, 24 
Ohio St.2d 48. 

54.15. Tenn.—Wilburn v. Vernon, 447 S.W 2d 382, 
60 Tenn.App. 436. 

55. U.S.—Associated Engineers, Inc. v. Job, C.A.S.D., 
370 F.2d 633, cert. den. 88 S.Ct. 59, 389 U S. 823, 
19 L.Ed.2d 77. 

Hoar V. Sherburne Corp., D.C.Vt,, 327 F.Supp. 
570, affd., C.A., 456 F.2d 1269. 

Cal.—Tavernier v. Maes, 51 Cal.Rptr. 575, 242 C.A.2d 
532—Kovacs v. Sturgeon, 79 Cal.Rptr. 426, 274 
C.A.2d 478—Beard v. Atchison, T. & S.F. Ry. Co., 
84 Cal.Rptr. 449, 4 C.A.3d 129. 

Ill.—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill.App.2d 
336. 

Iowa—^Wright v. Peterson, 146 N.W.2d 617, 259 Iowa 
1239—Giarratano v. Weitz Co., 147 N.W.2d 824, 
259 Iowa 1292—Lamaak v. Brown, 147 N.W.2d 
915—Bessman v. Harding, 176 N.W.2d 129. 

La.—King v. King, 217 So.2d 395, 253 La. 270 

Me.—Corbett v, Curtis, 225 A.2d 402. 

Md.—Hooper v. Mougin, 284 A.2d 236, 263 Md. 630. 

Mass.—Halley v. Hugh Nawn, Inc-, 248 N.E.2d 5, 356 
Mass. 28—Stewart v. Roy Bros., Inc., 265 N.E.2d 
357, 358 Mass. 446. 

Minn.—Carpenter v. Mattison, 219 N.W.2d 625, 300 
Minn. 273, 

Ohio—Roeckner v. Pence Drag Strip, Inc., 225 N.E.2d 
284, 10 Ohio App.2d 20. 

Pa.—Whitley v. Philadelphia Transp. Co., 234 A.2d 
922, 211 Pa.Super. 288—Watson v. Zanptti Motor 
Co., 280 A.2d 670, 219 Pa.Super. 96. 

Tex,—Rice v. Gulf States Paint Co., Civ.App., 406 
S.W.2d 273 , err, ref. no rev. err.—Katz v. South¬ 
western Sferap Materials Co., Civ.App., 412 S.W.2d 
685. 

Utah—Foster v. Steed, 459 P.2d 1021, 23 Utah 2d 148. 

Vt.—Berry v. Whitney, 217 A.2d 41, 125 Vt, 383— 
Baldwin v. State, 223 A.2d 556, 126 Vt 70—Gara- 
fano V. Neshobe Beach Club, Inc., 238 A.2d 70, 126 
Vt. 566—Cameron v. Abatiell, 241 A.2d 310, 217 
Vt. 111. 

“Volenti non fit iryuria" 

Wash.—Hogenson v Service Armament Co., 461 P.2d 
311, 77 Wash,2d 209. 
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§ 212 . -As Affected by Plain- 

tiffs Evidence 

page 492 

64. US.-Elkins v. U.S., CA.Va., 429 F.2d 297— 
Mroz v. Dravo Corp., C.A.Pa., 429 F.2d 1156. 

Hughes V. Texas Eastern Transmission Corp., 
D C.Pa, 298 F.Supp. 1381—Honea v Matson Nav 
Co.. D.CCal, 336 F.Supp. 793. 

Cal.—Wigodsky v. Southern Pac. Co.. 75 Cal.Rptr. 419, 
270 C.A.Zd 51. 

Idaho—Riley v. Urson, 432 P.2d 775, 91 Idaho 831, 42 
A.L.R 3d 1274. 

Mo.—Thompson v. Southwestern Bell Tel. Co., 451 
S.W.2d 147. 

N C—Moody v. Kersey, 155 S.E.2d 215, 270 N.C. 614. 
Tenn.—Stinson v, Daniel, 414 S.W.2d 7, 220 Tenn. 70. 
W.Va.—Kidd v Norfolk & Western Ry. Co., 192 
S.E2d 890, 156 W.Va. 296. 
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65. Mont.—O’Brien v. Great Northern R. Co., 421 
P.2d 710, 148 Mont. 429, cert den. 87 S Ct. 2034, 
387 US. 920, 18 L.Ed.2d 974. 

66. Pa.—Matteo v. Sharon Hill Lanes, Inc., 263 A.2d 
910, 216 Pa Super. 188. 

67. N.J—Dziedzic v. St. John’s Cleaners and Shirt 
Launderers, Inc,, 249 A.2d 382, 53 N.J. 157 
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72. Pa.—Matteo v. Sharon Hill Lanes, Inc., 263 A.2d 
910, 216 Pa.Super. 188. 
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82.5. N.J.— Dziedzic v. St. John’s Cleaners and Shirt 
Uunderers, Inc., 249 A.2d 382, 53 NJ. 157. 

§ 213. -Last Clear Chance 

83. U.S.—Century “21" Shows v. Owens. C.A.Iowa, 
400 F.2d 603. 

Grisanti v. U.S., DC.N.C., 284 F.Supp. 308. 
Conn.—Childs v. Blesso, 260 A.2d 582, 158 Conn. 
389—DePaola v; Seamour. 303 A.2d 737, 163 
Conn. 246. 

Iowa—Duffy v. Harden, 179 N.W.2d 496. 

Ky.—Ferguson v. Stevenson, 427 S.W,2d 822. 

La.—Sorrell v. Allstate Ins. Co., App., 179 So.2d 499, 
writ ref., 181 So.2d 398, 248 U. 698—Hebert v. 
Travelers Ins. Co., App., 179 So.2d 513—Sales v. 
Guillory, App., 188 So.2d 429—Carter v, Connecti¬ 
cut Fire Ins. Co., App., 189 So.2d 724—Williamson 
V. Aetna Ins. Co., App., 195 So.2d 763, writ ref. 
197 So.2d 898, 250 La. 643—Kwong Lim Lee v 
Allstate Ins. Co., App., 209 So.2d 516—Sittig v. 
Allstate Ins. Co., App., 216 So.2d 692, writ den. 
220 So.2d 455, 253 La. 867—Kurth v. Liberty Mut. 
Ins. Co., App., 219 So.2d 203, writ ref. 221 So.2d 
518, 253 La. 1086—Demandre v. Robinson, App,, 
220 So.2d 542—Morgan v. Travelers Ins. Co., 
App., 224 So.2d 484. 

Mo.—Hastings v Coppage, 411 S.W.2d 232—Leap v. 
Gangelhoff, 416 S.W.2d 65. 

Martin v. Sherrell, App., 418 S W.2d 209—Haley 
v. Moore, App., 419 S.W.2d 512. 

N.C.—Exum v. Boyles, 158 S.E.2d 845, 272 N.C. 567. 
Thomas v. Queen City Coach Co., 167 S.E.2d 
826, 5 N.C.App. 88—Harrison v. Lewis, 189 S.E.2d 
662, 15 N.C.App. 26, cert, allowed 191 S.E.2d 355, 
281 N.C. 757, and 191 S.E.2d 364, 282 N.C. 151. 
Ohio—Peters v. B. & F. Transfer Co., 219 N.E.2d 27, 7 
Ohio St.2d 143. 

Tex.—Hinojosa v. Stephens, Civ.App,, 461 S.W.2d 232, 
err. ref no rev. err.—^Terrall v. Midwest Farms 
Division of Southland Corp., Civ.App., 494 S.W.2d 
633. 

Wash.—Schroeder v. Taylor. 422 P.2d 21, 70 Wash.2d 
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85, La.—Faulkner v. Malloy, App., 203 So.2d 100— 
Jones V. Employers Liability Assur. Corp., App., 
203 So.2d 383. 

88. Ky.—Ferguson v. Stevenson, 427 S.W.2d 822. 
Tex.—Tyndall v. Allen & Morris Drilling Co., Civ. 
App., 421 S.W.2d 186, err. ref. no rev. err.—Atchi¬ 
son, T. & S.F. Ry. Co. v. Holloway, Civ.App., 479 
S.W.2d 700, err. ref. no rev. err. 

88.5. U.S.—Century “21” Shows v. dwens, CA. 
Iowa, 400 F.2d 603. 

La.—Thomas v. Dispenza, App., 214 So.2d 387, appli¬ 
cation not considered 215 So.2d 646, 252 La. 1018. 
Mo.—Simmons v. Shomer, App., 395 S.W.2d 507. 
R.L—Ferreira v. McGrath Truck Leasing Corp., 247 
A.2d 842, 104 R.I. 642. 

90. La —Mamola v. Allstate Ins. Co., App., 194 So.2d 
414—Tudury v. Co-operative Cab Co., App., 265 
So.2d 307—Jackson v. Continental Cas. Co., App,, 
308 So.2d 438, writ ref., Sup., 310 So.2d 858. 
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93. N.Y.—Beardsley v. State, 395 N.Y.S.2d 848, 57 
A.D.2d 1061 

Wash.—Kilde v. Sorwak, 463 P.2d 265, 1 Wash.App. 
742 

§ 216. Children; Presumptions and 
Burden of Proof 

99. U.S.—Cargill, Inc. v. Zimmer, C.A.S.D., 374 F.2d 
924. 

La.—Bnster v. Louisiana Fire Ins. Co. of Baton Rouge, 
App., 215 So.2d 658. 

§ 218. -Contributory Negligence 
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9. Ga.—Hydev Bryant, 151 S.E.2d 925, 114Ga.App. 

535. 

Child under six 

Fla.—Harrold v. Schluep, App., 264 So.2d 431. 

Wash.—Seholm v. Hamilton, 419 P.2d 328, 69 Wash.2d 
604. 

10. U.S.—Waugh V. Duke Corp., D.C.N.C, 248 
F.Supp. 626—Duvall v. U.S., D.CN.C, 312’ 
F.Supp, 625—Williams v. Standard Supply Co., 
D.CN C. 312 F.Supp. 1047. 

Ill.—Mort v. Walter. 457 N.E.2d 18, 75 Ill.Dcc. 228, 98 
I11.2d 391. 

Pa.—Schwegel v. Goldberg, 228 A.2d 405, 209 Pa.Su- 
per. 280. 
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11. Child of four 

Ga.—Teppenpaw v. Blaylock, 191 S.E.2d 466, 126 Ga. 
App. 576. 

14. US.—Taylor v. U.S., C.A.Va., 360 R2d 488— 
Howland v. Sears, Roebuck & Co., C.A.Ohio, 438 
F.2d 725. 

Medlin v. U.S., D.C.S.C., 244 F.Supp. 403—Tay¬ 
lor V. U.S.. D.C.Va., 242 F.Supp. 759, affd., CA.. 
360 F.2d 488—Duvall v. U.S., D.C.N.C, 312 
F.Supp. 625. 

III.—StraW V. Lemke, 250 N.E.2d 305, 111 Ill.App.2d 
377—MeWethy v. Lee, 272 N.E.2d 663, 1 Ill. 
App.3d 80, 

Miss.—Burlingame v. Southwest Drug Stores of Miss., 
Inc., 203 So.2d 74—Lane v, Webb, 220 So.2d 281. 
N.C.—Brown v. Charlotte-Mecklenburg, Bd. of Ed., 
153 S.E.2d 335, 269 N.C. 667—Harris v. Wright, 
151 S.E.2d 563, 268 N.C. 654-Welch v. Jenkins, 
155 S.E.2d 763, 271 N.C 138—Hoots v. Beeson, 
159 S.E.2d 16, 272 N.C. 644, 

. Mitchell V. Guilford County Bd. of Ed., 161 
S.E.2d 645, 1 N,C.App. 373. 

S.C.—Rowe V. Frick, 159 S.E.2d 47, 250 S.C 499. 
Tenn.—Wilburn v. Vernon, 447 S.W.2d 382, 60 Tenn. 
App. 436. 

Va,—Norfolk Southern Ry. Co. v. Fincham, 189 S.E.2d 
380, 213 Va. 122. 
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W Va,—Sutton v Monongahela Power Co., 158 S.E.2d 
98, 151 W.Va. 961. 

Nine-year-old child 

(3) Other statements. 

Iowa—Bengford v. Carlem Corp., 156 N.W.2d 855. 

Minor under fourteen 

Pa.—Masters v. Alexander, 225 A.2d 905, 424 Pa. 65. 

In Kentucky, rule stated in text as to rebuttable 
presumption of lack of capacity of children in seven to 
fourteen year age group to be contributonly negligent is 
abandoned, the court holding that a child in such age 
group is charged with duty of exercising care for own 
safety commensurate with that degree of care usually 
exercised by ordinarily prudent minor of same age, 
intelligence, and expenence. 

Ky.—Williamson v. Garland, 402 S.W.2d 80. 
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15. U.S.—Hashtani v. Duke Power Co., C.A.N.C., 
578 F.2d 542. 

Ga.—Bourn v. Herring, 166 S.E.2d 89, 225 Ga. 67, 
conf. to 160 S.E.2d 607, 119 Ga.App. 226, app. 
after remand 171 S.E.2d 124, 225 Ga. 653, transf. 
to 173 S.E2d 716, 121 Ga.App. 373, app dism. 91 
S.Ct. 192, 400 U.S. 922,^27 L.Ed.2d 183 
N.C.—Hoots V. Beeson, 159 S.E.2d 16, 272 N.C 644. 
Sadler v. Purser, 182 S.E.2d 850, 12 N.C.App. 
206. 

Tenn.—Houser v. Persinger, 419 S.W.2d 179, 57 Tenn. 
App. 401. 

19, Mont.—Graham v. Rolandson, 435 P.2d 263, 150 
Mont. 270. 

22. Wash.—Simpson v. May, 486 P.2d 336, 5 Wash. 
App. 214. 
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23. U.S.—Medlin v. U.S., D.C.S.C,, 244 F.Supp. 403 
—Taylor v. U.S., D.C.Va., 242 F.Supp. 759, affd., 
C.A., 360 F.2d 488. 

Ill.—American Nat. Bank & Trust Co. v. Pennsylvania 
R. Co., 202 N.E.2d 79, 52 Ill.App.2d 406, revd. on 
oth. grds. 219 N.E.2d 529, 35 I11.2d 145, cert. den. 
87 S.Ct 777, 385 U.S. 1035, 17 L.Ed.2d 683. 
N.C.—Weeks v. Barnard, 143 S.E.2d 809, 265 N.C. 
339—Hedrick v. Tigniere, 147 S,E.2d 550, 267 
N.C. 62—Hoots V. Beeson, 159 S.E.2d 16, 272 N.C. 
644. 

Ohio—Parker v. Hansen, 217 N.E.2d 706, 6 Ohio 
App.2d 214. 

26. Violation of statute 

Ill.—American Nat. Bank & Trust Co. v. Pennsylvania 
R. Co., 202 N.E.2d 79, 52 Ill.App.2d 406, revd. on 
oth. grds. 219 N.E.2d 529, 35 Ill2d 145, cert. den. 
87 S.Ct. 777, 385 U.S. 1035, 17 L.Ed.2d 683. 

27. Cal.—O’Keefe v. South End Rowing Club, 51 
Cal.Rptr. 534, 414 P.2d 830, 64 C.2d 729, 16 
A.L.R.3d 1. 

La.—Allen v. Aetna Life & Cas. Ins. Co., App., 254 
So.2d 69—Murray v. Volkswagen Mid-Am., Inc., 
App., 297 So.2d 236. 

N.H.—Hamel v. Crosietier, 256 A.2d 143, 109 N.H. 
505. 

N.C.—Hoots V. Beeson, 159 S.E.2d 16, 272 N.C. 644. 
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28. Cal.—O’Keefe v. South End Rowing Club, 51 
CaLRptr. 534, 414 P.2d 830, 64 C.2d 729, 16 
A.L.R.3d 1. 

Ind.—Bixenman v. Hall, 242 N.E.2d 837, 251 Ind. 527. 

Showing required 

(2) Ill.—American Nat. Bank & Trust Co. v, -Penn¬ 
sylvania R. Co., 202 N.E.2d 79, 52 Ill.App.2d 406, revd. 
on oth. grds. 219 N.E.2d 529, 35 I11.2d 145, cert. den. 87 
S.Ct. 777, 385 U.S. 1035, 17 L.Ed2d 683. 

33. N.C.—Wooten v. Cagle, 150 S.E.2d 738, 268 N.C. 
366. 


§ 219. Imputed Negligence 
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37. N.M.—Bailey v. Jeffries-Eaves, Inc., 414 P2d 
503, 76 N.M. 278. 

r page 505 

60. Ga.—Floyd v. Colonial Stores, Inc., 176 S.E.2d 
111, 121 Ga.App. 852. 

§ 220.1. In General 
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71. U.S.—Williams v. Standard Supply Co., D.C 
N.C, 312 F.Supp. 1047—Handy v. Uniroyal, Inc., 
D.C Del, 327 FSupp. 596 

Ala.—Horton v Mobile Cab & Baggage Co„ 198 So.2d 
619, 281 Ala. 35—Greer v. Eye Foundation, Inc., 
237 So.2d 456, 286 Ala. 63. 

Alaska—Cummins v. King and Sons, 453 P.2d 465. 
Ariz.—Rhodes v El Rancho Markets, 454 P.2d 1016, 9 
Ariz.App. 574—Compton v. National Metals Co, 
459 P.2d 93, 10 Ariz.App. 366—Burke v. Arizona 
Biltmore Hotel, Inc., 467 P.2d 781, 12 Anz.App. 
69. 

Cal—Hiner v. Hubbard, 49 Cal.Rptr. 157, 240 C.A.2d 
63. 

Colo.—Pence v Chaudet, 428 P2d 705, 163 Colo. 
104—Hamilton v. Smith, 428 P.2d 706, 163 Colo. 
82—Shutt V. Kaufman’s Inc., 438 P.2d 501, 165 
Colo. 175. 

Snowden v. Hall, App., 472 P2d 711—Heagy v 
City and County of Denver, App., 472 P 2d 757— 
Davies v. Ski-Doo West, Inc., App., 478 P.2d 695. 
D.C.—Liberty Mut Ins Co. v B. Frank Joy Co., D.C, 
297 RSupp. 592, affd. 424 F 2d 831, 137 U S.App. 
D C. 343. 

Napier v Safeway Stores, Inc., App., 215 A.2d 
479—Rule v. Bennett, App., 219 A.2d 491—Bro- 
denck v. Gletner, App., 249 A.2d 738. 

Fla.—Conroy v. Briley, App,, 191 So.2d 601 
Ga.—Darlington Corp. v. Finch, 149 S.E.2d 861, 113 
Ga.App. 825—Massey v, Hilton Heights Park, Inc., 
173 S.E.2d 396, 121 Ga.App. 214—Auerbach v. 
Padgett, 176 S.E2d 193, 122 Ga.App. 79 
Ill.—Mort v. Walter, 457 N.E2d 18, 75 Ill.Dec. 228, 98 
I11.2d 391. 

City of Chicago Heights v. Desautels, 270 
N.E.2d 469, 132 Ill.App.2d 770. 

Ind.—Haney v. Meyer, 215 N.E.2d 886, 139 Ind.App. 
663—Krohn v. Shidler, App., 221 N.E.2d 817, 140 
Ind. App 175. 

Iowa—Chevraux v. Nahas, 150 N.W,2d 78, 260 Iowa 
817. • 

Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 
83. 

Ky.—Johnson v. Brey. 438 S.W.2d 535. 

La—Gauthier v Liberty Mut. Ins. Co., App., 179 So.2d 
437—CJ.S. cited in Tarbox v. ^son, App., 179 
So.2d 916, 918. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 
9. 

Mich.—King v. Daly, 138 N.W.2d 548, 2 Mich.App. 
120—Rose V. McMahon, 158 N.W.2d 791, 10 
Mich.App. 104—Cusumano v. Stroh Brewery Co., 
182 N.W.2d 787, 26 Mich.App. 549. 

Minn,—Anderson v. Hedges Motor Co., 164 N.W.2d 
364, 282 Minn. 217. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 
Mo.—Mizerany v. Gittemeier, App., 437 S.W.2d 103. 
Mont.—MacDonald v. Protestant Episcopal Church in 
Diocese of Mont., 435 P.2d 369, 150 Mont. 332— 
Flansberg v. Montana Power Co., 460 P.2d 263, 
154 Mont. 53. 

Neb.—Bowers v. Mairc, 137 N.W.2d 796, 179 Neb. 
239—Davis v. Landis Outboard Motor Co., 138 
N.W.2d 474, 179 Neb. 391—Kolar v. Divis, 140 
N.W.2d 658, 179 Neb. 756—Costello v. Simon, 141 
N.W.2d 412, 180 Neb. 35—Mills v. Bauer, 143 
N.W.2d 270, 180 Neb. 411. 

N.H.—Elliott V. Uchance, 256 A.2d 153, 109 N.H. 481. 
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N.M —Hisey v Cashway Supermarkets, Inc., 426 P.2d 
784, 77 N.M. 638—Gray v. E. J. Longyear Co., 429 
P.2d 359, 78 N.M. 161. 

Williamson v. Piggly Wiggly Shop Rite Foods, 
Inc, App., 458 P.2d 843, 80 N.M. 591. 

N.Y.—Lalomia v. Biggers. 269 N.Y.S.2d 90. 25 A.D.2d 
742. 

N.C.—Coakley v. Ford Motor Co., 182 S.E.2d 260, II 
N.C.App. 636, cert. den. 183 S.E.2d 244, 279 N.C. 
393. 

N.D —Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 

Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E.2d 
839, 4 Ohio App.2d 126—Green v. Castronova, 223 
N.E.2d 641, 9 Ohio App.2d 156. 

Pa.—Engel v. Friend’s Hospital, 266 A.2d 685, 439 Pa. 
559. 

Tenn.—Nash v Love, 440 S.W.2d 593, 59 Tenn.App. 
273—Combs v. Rogers, 450 S.W.2d 605, 60 Tenn. 
App. 689. 

Tex.—Guidry v. Neches Butane Products Co., Civ. 
App., 466 S.W.2d 389, err. gr. 

Utah—Polhck v. J. C. Penney Co.. 473 P.2d 394, 24 
Utah 2d 405 

Va—Bare v. Jones. 147 S.E.2d 145, 206 Va. 848—El¬ 
liott v. Anderson, 160 S.E.2d 775, 208 Va 753— 
Sykes v. Langley Cabs, Inc., 176 S.E.2d 417, 211 
Va. 202 

Wash.—Hawley v. Mellem, 405 P.2d 243, 66 Wash.2d 
765—Mernck v. Sears, Roebuck & Co., 407 P.2d 
960, 67 Wash 2d 426—Gordon v. Deer Park School 
Dist. No. 414, 426 P.2d 824, 71 Wash.2d 119. 

W.Va—GnfTith v. Wood, 149 S.E2d 205, 150 W.Va. 
678. 

Wis.—De Marco v. Braund, 142 N.W.2d 165, 30 Wis.2d 
675 

Gross negligence not presumed 

Va.—Laster v. Tatum, 146 S.E.2d 231, 206 Va. 804. 
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72. U.S.—Travelers Indem. Co. v. Gulf Weighing 
Corp., D.CLa., 352 F.Supp. 335. 

73. U.S.—Franks v. National Dairy Products Corp., 
C.A Tex., 414 F.2d 682. 

Colo.—Thiele v. State, 495 P.2d 558, 30 Colo. App. 491. 

Ill.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 Ill.App.2d 39. 

La.—Fruge v. Trahan, App., 194 So.2d 478. 

Ohio—Green v. Castronova, 223 N.E.2d 641, 9 Ohio 
App.2d 156. 

Regardless of subject matter 

Wash.—ZeBarth v. Swedish Hospital Medical Center, 
499 P.2d 1, 81 Wash.2d 12, 52 A.L:R.3d 1067. 

73.5. Ariz.—Eaton Fruit Co. v. California Spray- 
Chemical Corp., 445 P.2d 437, 103 Ariz. 461. 

Mich.—Pollack v. Oak Office Bldg., 151 N.W.2d 353, 7 
Mich.App. 173—Hand v. Park Community Hospi¬ 
tal, 165 N.W.2d 673, 14 Mich.App. 371. 

Wash.—Pederson v. Dumouchel, 431 P.2d 973, 72 
Wash.2d 73, 31 A.L.R.3d 1100. 
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74. U.S.—Shanklin v. Allis-Chalmers Mfg. Co., D.C. 
W.Va., 254 F.Supp. 223, affd., C.A., 283 F.2d 819. 

La.—Kauffmann v. Royal Orleans, Inc., App., 216 
So.2d 394. 

Mich.—Cusumano v. Stroh Brewery Co., 182 N.W.2d 
787, 26 Mich.App. 549. 

76. Wash.—Hooser v. Loyal Order of Moose, Inc., 
416 P.2d 462, 69 Wash.2d l’ 15 A.L.R.3d 1008— 
Brant v. Market Basket Stores, Inc., 433 P.2d 863, 
72 Wash.2d 446. 

77. Tex.—Mize v. Lavender, Civ.App., 407 S.W.2d 
856, err. ref. no rev. err. 

Wet floor 

(2) Other matters. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash.2d 446. 
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§ 220.2. Doctrine of Res Ipsa Loqui¬ 
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80. US. — Forbes v. State Farm Fire & Cas. Co., 
D.C.Tex., 323 F.Supp. 227. 

Ala.—Smith v. Kennedy, 195 So.2d 820, 43 Ala.App. 
554, cert. den. 195 So.2d 829, 280 Ala, 718. 

Alaska—Crawford v. Rogers, 406 P.2d 189. 

Ariz.—Eaton Fruit Co. v. California Spray-Chemical 
Corp., 445 P.2d 437, 103 Ariz. 461. 

Ark.—Sherman v, Mountaire Poultry Co., 419 S.W.2d 
619,243 Ark. 301—Little Rock Land Co. v. Raper, 
433 S.W.2d 836, 245 Ark. 641. 

Cal.—Fraser v. Sprague, 76 Cal.Rptr. 37, 270 C.A.2d 
736—Duncan v. Queen of Angels Hospital, 90 
Cal.Rptr. 157, II C.A.3d 665—Putensen v. Clay 
Adams, Inc., 91 Cal.Rptr. 319, 12 C.A.3d 1062. 

Colo.—Hamilton v. Smith, 428 P.2d 706, 163 Colo. 88. 

D.C—Raza v. Sullivan, C.A., 432 F.2d 617, 139 US. 
App.D.C. 184, cert. den. 91 S.Ct. 458, 400 U.S. 
992, 27 L.Ed.2d 440. 

Ga—Parker v. Dailey, 177 S.E.2d 44, 226 Ga. 643, 
mandate conf. to 178 S.E.2d 224, 122 Ga.App. 575. 

Idaho—Whitt V. Jamagin, 418 P.2d 278, 91 Idaho 181. 

m.—Turner v. Wallace, 217 N.E2d 11, 71 ni.App.2d 
160. 

Iowa—Smith v. Ullerich, 145 N.W.2d 1, 259 Iowa 
797—Boyer v. Iowa High School Athletic Ass’n, 
152 N.W.2d 293, 260 Iowa 1061—CJ.S. dted in 
DeMoss V. Darwin T. Lynncr Const. Co., 159 
N.W.2d 463, 466. 

Ky.—Vandiver v. Wilson, 446 S.W.2d 650. , 

La.—D’Allesandro v. Edgar Murray Supply Co., App., 
185 So.2d 34—West v, Hydro-Test, Inc., App., 196 
So.2d 598—Nunez v. Modem Woodcraft Co., 
App, 197 So.2d 339—King v. King, App., 210 
So.2d 917, affd. 217 So.2d 395, 253 La. 270—Han- 
chey V. Central Louisiana Elec. Co., App., 218 
So.2d 399—Griffin v. Seismic Services, Inc., App., 
259 So.2(i 923, application den. 262 So.2d 38, 261 
La. 1050. 

Me.—Corbett v. Curtis, 225 A.2d 402. 

Minn.—Holkestad v. Coca-Cola Bottling Co. of Minn., 
Inc., 180 N.W.2d 860, 288 Minn. 249. 

Neb.—Nownes v. Hillside Lounge, Inc., 137 N.W.2d 
361, 179 Neb. 157—McCall v. St. Joseph’s Hospi¬ 
tal 165 N.W.2d 85, 184 Neb. 1. 

N.M.—HisQ^ V. Cashway Supermarkets, Inc., 426 P.2d 
784, 77 N.M. 638—Gray v. E J. Longyear Co., 429 
P.2d 359, 78 N.M. 161. 

N.Y.—Cameron v. H. C. Bohack Co., 280 N.Y.S.2d 
483. 27 A.D.2d 362. 

Rcfeon V. State, 276 N.Y.S.Td 176, 52 Misc.2d 
498—Spica v. Connor, 288 N.Y.S.2d 719, 56 
Misc.2d 364-Schanbcrg v. State. 296 N.Y.S,2d 
646, 58 Misc.2d 605—Sullivan Isadore Rosen & 
Sons, Inc., 320 N.Y.S.2d 197, 36 A.D.2d 809. 

N.C.—^Hubbard v. Quality Oil Co. of Statesville, Inc., 
151 S.E2d 71. 268 N.C. 489. 

Gore V. George J. Ball, Inc., 178 S.E2d 237, 10 
N.C.App. 310, mod. on oth. grds. 182 S.E.2d 389, 
279 N.C 192. 

Okl.—Creswell v. Temple Mill, Co., 499 P.2d 421. 

S.C—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C 316. 

Term.—GJJS. dted in Ford y. Roddy Manufacturing 
Co., 448 S.W.2d 433, 436, 60 Tcnn.App. 495. 

Tex.—Smith v. Kocnning, Civ.App., 398 S.W.2d 411, 
err. ref. no rev. err.—Robertwn v. Southwestern 
Bdl Td. Co., Civ.App., 403 S.W.2d 459. 

Va.—Easterling v. Walton. 156 S.E2d 787, 208 Va. 214. 

Wash.—^Ewer v. Goodyear Tire & Rubber Co., 480 P.2d 
260, 4 Wash.App. 152. 

Wis.—Wdch V. Neisius, 151 N.W.2d 735. 35 Wis.2d 
682—^Utica Mut. In& Co. v. Ripon Co-op, 184 
N.W.2d 65. 50 Wis.2d 431. 

Wyo.—Sayre v. Allemand, 418 P.2d 1006. 
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84. Alaska—Crawford v. Rogers, 406 P.2d 189. 


D.C.—Lathon v. Hadley Memorial Hospital, App, 250 
A.2d 548. 

III.—St Paul Fire & Marine Ins. Co. v. Michelin Tire 
Corp., 298 N.E2d 289, 12 Ill.App.3d 165, 81 A.L. 

R. 3d 303. 

Ky.—Brown Hotel Co. v. Marx, 411 S.W.2d 911. 
Mont.—Keck v. Bairs. Inc., 437 P.2d 380, 150 Mont. 
562, 32 A.L.R.3d 1158. 

N.J.—Pope v. Veterans Taxi Service, 235 A.2d 34, 97 
N.J.Super. 274. 

N.Y.—Abbott v. Page Airways, Inc., 245 N.E2d 388, 
23 N.Y.2d 502, 297 N.Y.S.2d 713, 35 A.L.R.3d 
696. 

Parsons v. State, 295 N.Y.S.2d 383, 31 A.D.2d 
596—Wecden v. Armor Elevator Co., Inc., 2 Dept, 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

N.C.—Kekelis v. Whitin Mach. Works, 160 S.E.2d 320, 
273 N.C. 439. 

Okl.—Sutton V. Jondahl, App., 532 P.2d 478. 

Other statements of rule 

(3) Neb.—McCall v. St. Joseph’s Hospital, 165 
N.W.2d 85, 184 Neb. 1. 

(4) Additional statements. 

Nj._Gould V. Winokur, 237 A.2d 916, 98 N.J.Super. 

554, affd. 250 A.2d 38. 104 N J.Super. 329. 

Tex,—Hillcn v. Hooker Const. Co., Civ.App., 484 

S. W.2d 113. 
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85. Anz.—Rhodes v. El Rancho Markets, 454 P.2d 
1016, 9 Anz.App. 574. 

Iowa—Dorcas v. Aikman, 143 N.W.2d 396, 259 Iowa 
63. 

La.—Gulf States Utilities Co. v. Guidry, 183 So.2d 122. 
Tassin v. Louisiana Power & Light Co., App., 
191 So.2d 338, affd. 201 So.2d 275, 250 La. 1016— 
Brannon v. Babin, App., 221 So.2d 336. 

Me.—Corbett v. Curtis, 225 A.2d 402. 

Okl.—St. John's Hospital & School of Nursing, Inc. v. 
Chapman, 434 P,2d 160. 

“Thing” as meaning “accident” 

(3) La.—Tarbox v. Eason, App., 179 So.2d 916. 
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8d. Ariz.—Paris v. Doctors Hospital, Inc., 501 P.2d 
440, 18 Anz.App. 264. 

Cal.—Romig v. Goodyear Tire & Rubber Co., 76 Cal. 
Rptr. 479, 271 C.A.2d 420. 

Ky.—Chesapeake & O. Ry. Co., v. Biliter, 413 S.W,2d 
894. 

Md.—Short v. Wells, 240 A.2d 224, 249 Md. 491. 
Mont.—Negaard v. Feda’s Estate, 446 P.2d 436, 152 
Mont. 47. 

Neb.—McCall v. St Joseph’s Hospital, 165 N.W.2d 85, 
184 Neb. 1. 

N.H.—Gobbi v. Moulton, 230 A.2d 747, 108 N.H. 183, 
N.Y.—Breese v. Hertz Corp., 267 N.Y,S.2d 703, 25 
A.D.2d 621. 

Kelley v. Hitzig, 336 N.Y.S.2d 122, 71 Misc.2d 
329. 

N.C.—Allen v, Schiller, 169 S.E.2d 924, 6 N.C.App. 
392. 

Term.—Hudson v, Stepp, 393 S.W.2d 301, 54 Tenn. 
App. 640—Davis v. Sparkman, 396 S.W.2d 91, 55 
Tcnn.App. 65. 
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87. Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 
A.2d 323, 3 Conn.Cir. 690. 

Iowa—DcMoss v. Darwin T. Lynncr Const. Co., 159 
N.W.2d 463. 

La.—Boudreaux v. American Ins. Co., 264 So.2d 621, 
262 La. 721. 

88. Ky.—^Vandiver v. Wilson, 446 S.W.2d 650. 

Or.—Sommers v. Sisters of Charity of Providence in 
Oregon, 561 P.2d 603, 277 Or. 549. 

88,5. Wash.—Siegler v. Kuhlman, 473 P.2d 445, 3 
Wash.App. 231, revd. on oth. grds. 502 P.2d 1181, 
81 Wash.2d 448, cert. den. 93 S,Ct, 2275, 411 U.S. 
983, 36 L.Ed.2d 959. 
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Other statements of purpose 

(2) Okl.—St. John’s Hospital & School of Nursing, 

Inc. V. Chapman, 434 P.2d 160. 

(5) Additional statements. 

Ill.—McKinney v. High-Low Foods, Inc., 244 N.E.2d 
394, 104 Ill.App.2d 217. 

Tenn.—Ford v. Roddy Mfg. Co., 448 S.W.2d 443, 60 
Tcnn.App. 495. 

Doctrine not mandated 

N.J.—Magner v. Beth Israel Hospital, 295 A.2d 363, 
120 N.J.Super. 529. 

88.10. Iowa—Sweet v. Swangel, 166 N.W.2d 776. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 
9. 

N.C.—Page V. Sloan, 183 S.E.2d 813, 12 N.C.App. 433, 
affd. 190 S.E2d 189, 281 N.C 697. 

Tenn.-Stinnett v. Wnght, 438 S.W.2d 357, 59 Tenn. 
App. 118. 

General familiarity with subject matter 

Tenn,—Perkins v. Park View Hospital, Inc., 456 S.W.2d 
276, 61 Tcnn.App. 458. 
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88.15. Cal.—Nelson v. American Airlines, Inc., 70 
Cal.Rptri 33, 263 C.A.2d 742. 

D.C.—Smith v. Reitman, C.A., 389 F.2d 303, 128 
U.S.App.D.C. 352. 

Ky.—Moore v. Lexington Transit Corp., 418 S.W.2d 
245. 

Mo—C.JJS. cited in Cannamore v. Bi-State Develop¬ 
ment Agency, 484 S.W.2d 308, 310, 93 A.L.R.3d 
771. 

N.J.—Pope v. Veterans Taxi Service, 235 A.2d 34, 97 
- N.J.Super. 274. 

N.C.—B & J Sales and Service Corp. v. Moss, 306 
S.E2d 816, 64 N.C.App. 170. 

N.D—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 

Tenn.—Brown v. University Nursing Home, Inc., App., 
496 S.W.2d 503. 

Wyo.—Stundon v. Stadnik, 469 P.2d 16. 

88.20. Conn,—Witort v. U.S. Rubber Co., Cir.A.D., 
223 A.2d 323, 3 Conn.Cir. 690. 

Unusual occurrence 

(3) Other statements. 

Mo.—Mizerany v. Gittemeier, App., 437 S.W.2d 103. 

N.Y.—Pipers v. Rosenow, 333 N.Y.S.2d 480, 39 A.D.2d 
240. 

§ 220.3. Related Rules Followed 
Where Doctrine Not Rec¬ 
ognized 

88.50. U.S.—Amick v. Gooding Amusement Co., 
D.C.S.C., 248 F.Supp. 782— Wainwright v. Thom¬ 
as, D.C.SG., 250 F.Supp. 963— Carson v. Squirrel 
Inn Corp., D.C.S.C., 298 F.Supp. 1040— Griffin v. 
Planters Chemical Corp., D.C.S.C., 302 F.Supp. 
937. 

S.C.—Crider v. Infinger Transp. Co., 148 S.E.2d 732, 
248 S.C. 10. 

89. Mich.—Lipsitz v, Schechter, 134 N.W.2d 849, 1 
Mich.App. 137, affd.. Sup., 142 N.W.2d 1, 377 
Mich. 685. 
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90. Mich.—Lipsitz v. Schechter, 134 N.W.2d 849, 1 
Mich.App. 137, affd., Sup.. 142 N.W.2d 1, 377 
Mich. 685—Schroen v. Taylor, 161 N.W,2d 780, 
11 Mich.App. 582. 

92. Mich.—Daniel v. McNamara, 159 N.W.2d 339, 10 
Mich.App. 299. 

93, Mich.—Conerly v, Liptzen, 199 N.W.2d 833, 41 
Mich.App. 238, 64 A.L.R.3d 943. 

Res ipsa loquitur held inapplicable 

Mich.—Powers v. Huizing, 157 N.W,2d 432, 9 Mich. 
App. 437. 

93j5. Mich.— Gadde v. Michigan Consol. Gas Co., 
139 N.W.2d 722, 377 Mich. 117.' 
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Haase v DePree, 142 N.W.2d 486, 3 Mich.App. 
337—Patrick v. Pulte-Strang, Inc., 154 N.W 2d 
654, 8 Mich App. 487. 
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97. Pa.—Shirley v. Clark, 271 A 2d 868, 441 Pa. 508. 
2. Pa.—Gilbert v. Korvette’s, Inc., 299 A.2d 356, 223 
Pa.Super. 359, affd. 327 A.2d 94. 457 Pa. 602. 
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4. Pa.—Gilbert v. Korvette’s, Inc., 299 A.2d 356, 223 
Pa.Super 359, affd., 327 A.2d 94, 457 Pa. 602. 
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8,5. Pa.—Githens, Rexsamer & Co. v, Wildstein, 236 
A.2d 792, 428 Pa. 201. 

8.15. Pa.—Getz v. Balliet, 246 A.2d 108, 431 Pa. 441. 
Doctrine held inapplicable in particular circum¬ 
stances 

Pa.—Githens, Rexsamer & Co. v. Wildstein, 236 A.2d 
792, 428 Pa. 201 

§ 220.4. Nature of Doctrine 
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9. U.S.—Weeks v. Latter-Day Saints Hospital, C.A. 

Utah, 418 F.2d 1035. 

Ala.—Viking Motor Lodge, Inc. v. Amencan Tobacco 
Co., 237 So.2d 632, 286 Ala. 112. 

Kirkland v Barfield, Civ, 231 So.2d 161, 45 
Ala.App. 384. 

Ariz.—McCarthy v. Kenosha Auto Transport Corp., 
411 P.2d 58, 2 Ariz.App. 620—Snethen v. Gomez, 
432 P.2d 914, 6 Anz.App. 366—Schneider v. City 
of Phoenix, 452 P.2d 521, 9 Ariz.App. 356. 

Ga.—Parker v. Dailey. 177 S.E.2d 44, 226 Ga. 643, 
mandate conf. to 178 S.E.2d 224, 122 Ga.App. 575. 

Chapman v. Phillips, 145 S.E.2d 663, 112 Ga. 
App. 434. 

Iowa—Mickelson v. Forney, 143 N.W.2d 390, 259 Iowa 
91—Dorcas v. Aikman, 143 N.W.2d 396, 259 Iowa 
63. 

La,—King v. King, 217 So.2d 395, 253 La. 270—Bou¬ 
dreaux V. American Ins. Co., 264 So.2d 621, 262 
La. 721. 

Lutheran Church of Good Shepherd of Baton 
Rouge V. Canfield, App., 233 So.2d 331, wnt ref. 
236 So.2d 497, 256 La. 260—Palmer v. Turner, 
App., 252 So.2d 700. 

Me.—Corbett v. Curtis, 225 A.2d 402. 

Mo.—Daniels v. Smith, App., 471 S.W.2d 508. 

Ohio—Hake v. George Wiedemann Brewing Co., 262 
N.E.2d 703, 23 Ohio St.2d 65. 

Shannon v. Jailer, 217 N.E.2d 234, 6 Ohio 
App.2d 206. 

Okl.—St. John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

Tenn.—Stinnett v. Wright, 438 S.W.2d 357, 59 Tenn. 
App. 118. 

Xex.—Owen v. Brown,'447 S.W.2d 883. 

Smith V. Koenning, Civ.App., 398 S.W.2d 411, 
err. ref. no rev. err.—Robertson v. Southwestern 
Bell Tel. Co., Civ.App., 403 S.W.2d 459. 

Wash.—Siegler v. Kuhlman, 473 P.2d 445, 3 Wash. 
App. 231, revd. on oth. grds. 502 P.2d 1181, 81 
Wash.2d 448, cert. den. 93 S.Ct. 2275, 411 U.S. 
983, 36 L.Ed.2d 959. 

W.Va.—Griffith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678. 
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10. D.C.—Andrews v. Fomess, App., 272 A.2d 672. 
Okl.—Creswell v. Temple Mill. Co., 499 P.2d 421. 
Wis.—Szafranski v. Radetzky, 141 N.W.2d 902, 31 

Wis.2d 119, 23 A.L.R.3d 1071. 

Proof and evidence 

Md.—Blankenship v. Wagner, 273 A.2d 412, 261 Md. 
37. 
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10.5. Ga.—Chapman v. Phillips, 145 SE2d 663, 112 
Ga.App. 434. 

11. Kan—Wilson v. Rushton, 433 P.2d 444, 199 
Kan. 659—Tnmble v. Coleman Co., 437 P 2d 219, 
200 Kan. 350. 

Me.—Corbett v. Curtis, 225 A.2d 402. 

Mo.—Stemme v. Siedhoff, 427 S.W.2d 461. 

Ohio—Moore v, Denune & Pipic, Inc., 269 N.E.2d 599, 
26 Ohio St.2d 125. 

Shannon v. Jailer, 217 N.E.2d 234, 6 Ohio 
App.2d 206. 

Tex.—Smith v. Caplan, Civ.App., 425 S.W.2d 477 
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12.15. Wis.—^University Dodge, Inc, v. Drott Tractor 
Co., 198 N.W.2d 621, 55 Wis,2d 396. 

12.20. Mo.—C.J.S. cited in Cunningham v. Hayes, 
App., 463 S.W.2d 555. 

13. La.—Brannon v. Babin, App., 221 So.2d 336. 
Or.-Brannon v. Wood, 444 P.2d 558, 251 Or. 349. 

14. La.—^Tassin v. Louisiana Power & Light Co., 
App., 191 So.2d 338, affd. 201 So.2d 275, 250 La. 
1016—Hanchey v. Central Louisiana Elec. Co., 
App., 218 So.2d 399—Brannon v. Babin, App., 
221 So.2d 336—CJ.S. cited in Amencan Emp. 
Ins. Co. V Fagot, App., 250 So.2d 842, 844. 

15. Tex.—^Trio Transport, Inc. v. Henderson, Civ. 
App., 413 S.W.2d 806, err ref. no rev. err. 

15.10. Kan.—Chandler v. Anchor Serum Co, 426 
P.2d 82, 198 Kan. 571. 

La.—West v. Hydro-Test, Inc., App., 196 So.2d 598. 

16. U.S.—Appalachian Ins. Co. v. Knutson, D.C.Mo., 
242 F.Supp. 226, affd., C.A., 358 F.2d 679. 

Ariz.—Snethen v. Gomez, 432 P.2d 914, 6 Anz.App. 
366. 

La.—American Emp. Ins Co. v. Fagot, App, 250 So.2d 
842. 

N.J — Pope V. Veterans Taxi Service, 235 A.2d 34, 97 
N.J.Super. 274. 

N.M.—C,J.S. cited in Goffe v Pharmaseal Laborato¬ 
ries, Inc., 568 P.2d 600, 611, 90 N.M. 764, affd. in 
part, revd. in part on oth. grds. and remd. 568 P.2d 
589, 90 N.M. 753. 

N.Y.—Sacramona v. Scalia, 321 N.y.S.2d 632, 36 
A.D.2d 942. 

Tenn.—Provident Life & Acc, Ins. Co. v. Professional 
Cleaning Service, Inc., 396 S.W.2d 351, 217 Tenn. 
199. 

Tex.—Robertson v. Southwestern Bell Tel. Co., Civ. 

App., 403 S.W.2d 459. 

Wyo.—Hall v. Cody Gas Co., 477 P.2d 585. 

Ultimate determination 

U.S.—Appalachian Ins. Co. v. Knutson, D.C.Mo., 242 
F.Supp. 226, affd., C,A., 358 F.2d 679. 
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16.5. Ind.—Carpenter v. Campbell, 271 N.E.2d 163, 
149 Ind.App. 189. 

16.10. Procedural device 

(3) Permissive but not compelling of use. 
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17. Ariz.—Davis v. Fanners Pump Co., 469 P.2d 844, 
12 Ariz.App. 278. 

Cal.—McShane v. Cleaver, 55 Cal.Rptr, 427, 247 
C.A.2d 260, cert. den. 87 S.Ct. 1697, 387 U.S. 914, 
18 L.Ed.2d 638. 

Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 A.2d 
323, 3 Conn.Cir. 690. 

La.—West v. Hydro-Test, Inc., App., 196 So.2d 598. 
Mo.—Stemme v. Scidhoff, 427 S.W.2d 461. 

Tex.—Smith v. Koenning, Qv.App., 398 S.W.2d 411, 
err. ref no rev. err. 

Inapplicable where negligence provable only by 
circumstantial evidence 
—^Toomey v. Danaher, 286 A.2d 293, 161 Conn. 
204. 
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Doctrine not a substitute for proof 

La.—Lofton v. Travelers Ins. Co., App., 208 So.2d 739, 
wnt ref. 211 So 2d 327, 252 U. 457. 

Not substitute for discovery 

La.—McCann v. Baton Rouge General Hospital, App., 

258 So.2d 618, revd. on oth. grds.. Sup., 276 So.2d 
259. 

19.5. Iowa—Wagner v. Northeast Farm Service Co., 
177 N.W.2d 1. 

§ 220.5. -Presumption or Infer¬ 

ence as Evidence of Neg¬ 
ligence 
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20. Ky.—Kroger Co. v. Bowman, 411 S.W.2d 339. 
22. Md.—Peterson v. Underwood, 264 A.2d 851, 258 
Md. 9. 

24. Colo.—Barnes v. Frank, 472 P.2d 745, 28 Colo. 
App. 389. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 
9. 

Va.—Easterling v. Walton, 156 S.E.2d 787, 208 Va. 214. 
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26. Colo.—Barnes v. Frank, 472 P.2d 745, 28 Colo. 
App. 389. 

27. U.S.—Domany v. Otis Elevator Co., C.A.Ohio, 
369 F.2d 604, cert. den. 87 S.Ct. 2073, 387 U.S. 
942, 18 LEd.2d 1327. 

Ariz.—Walker v. McClanahan, 494 F.2d 725, 16 Ariz. 
App. 525. 

Cal.—Mittelman v. Seifert, 94 Cal.Rptr. 654, 17 C.A.3d 
51. 

Fla.—Anderson v. Sarasota County Public Hospital Bd., 
App., 214 So.2d 655. 

Ill.—Drewick v. Interstate Terminals, Inc., 247 N.E.2d 
877, 42 I11.2d 345. 

Moore v. Jewel Tea Co., 253 N.E.2d 636, 116 
Ill.App.2d 109, affd., 263 N.E.2d 103, 46111.2d 288. 
Ind.-Memman v. Kraft, 249 N.E.2d 485, 253 Ind. 58. 
La.—Joyner v, Aetna Cas. & Sur. Co., 251 So.2d 166, 

259 La. 660. 

Gauthier v. Liberty Mut. Ins, Co., App., 179 
So.2d 437. 

Md.—Armstrong v. Johnson Motor Lines, Inc., 280 
A.2d 24, 12 Md.App. 492. 

N.Y.—Wendover v. State, 313 N.Y.S.2d 287, 63 
Misc.2d 368. 

Utah—Sanone v. J. C. Penney Co., 404 P.2d 248, 17 
Utah 2d 46. 

Wis.—Utica Mut. Ins. Co. v. Ripon Co-op., 184 
N.W.2d 64, 50 Wis.2d 431—Coming v. Dec Avia¬ 
tion Corp., 184 N.W.2d 152, 50 Wis.2d 441. 

Scope of inference 

(2) Other statements. 

Ala.—Viking Motor Lodge, Inc. v, American Tobacco 
Co., 237 So.2d 632, 286 Ala. 112. 

Permissible inference 

Wis.—University Dodge, Inc. v. Drott Tractor Co., 198 
N.W.2d 621, 55 Wis.2d 396. 

Substantive inference 

Idaho—Stralcy v. Idaho Nuclear Corp., 500 P.2d 218, 
94 Idaho 917. 
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28. Minn.-Hoffman v, Naslund, 144 N.W.2d 580, 
274 Minn. 521. 

30, U.S.—Handy v. Uniroyal, Inc., D.C.Del., 327 
F.Supp, 596. 

Ariz.—Yoo Thun Lim v, Crespin, 411 P.2d 809, 100 
Ariz. 80—O’Donnell v. Maves, 436 P.2d 577, 103 
Ariz. 28. 

Holland v. Kittcrman, 481 P.2d 549, 14 Ariz, 
App. 179. 

Mo.—Smith v. Wabash R. Co., 416 S.W.2d 85. 
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32. Mo.—Robinson v Southwestern Bell Tel Co., 
App., m S.W 2d 249. 

33. No room for different presumption 

La.—Fruge v. Trahan, App., 194 So.2d 478. 
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36, Anz.—Tucson General Hospital v. Russell, 437 
P.2d 677, 7 Ari 2 .App. 193. 

Cal—Seeley v. Combs, 52 Cal.Rptr. 578, 416 P.2d 810, 
65 C.2d 127. 

Conn,—Witort v U.S. Rubber Co., Cir.A.D., 223 A.2d 
323, 3 Conn.Cir. 690. 

Del.—National Fire Ins Co. of Hartford v. Pennsylva¬ 
nia R. Co., Super., 220 A.2d 217—Hopkins v. 
Chesapeake Utilities Corp, Super., 290 A.2d 4. 

ni.— Estell V. Barringer, 278 N E.2d 424, 3 Ill.App.3d 
455. 

Minn—Bossons v. Hertz Corp., 176 N.W.2d 882, 287 
Minn 29. 

Miss.—Dees v. Campbell, 183 So.2d 624. 

N.Y.—Wceden v. Armor Elevator Co., Inc., 2 Dept., 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

Tenn.—Davis v. Sparkman, 396 S.W.2d 91, 55 Tenn. 
App. 65, 

36.5. Ill.—Decatur and Macon County Hospital 
Ass’n V. Erie City Iron Works, 220 N.E.2d 590, 75 
IIl.App.2d 144. 

N.C.—Kekelis v. Whitin Mach. Works, 160 S.E.2d 320, 
273 N.C. 439. 

37. Idaho—Skaggs Drug Centers, Inc. v City of Ida¬ 
ho Falls, 407 P.2d 695, 90 Idaho 1. 

Mo.—Cunningham v. Hayes, App., 463 S.W,2d 555. 

page 536 

39. ni—Turner v. Wallace, 217 N.E.2d 11, 71 III. 
App.2d 160. 

39.5. Iowa—Mickelson v, Forney, 143 N.W.2d 390, 
259 Iowa 91. 

40. Cal. — Clark v. Gibbons, 58 Cal.Rptr. 125, 426 
P.2d 525, 66 C.2d 399. 

§ 220.6. Elements or Conditions of 
Application of Doctrine 
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43.5. U.S.—Helene Curtis Industries, Inc. v. Pruitt, 
CA.Tex., 385 F,2d 841, cert. den. 88 S.Ct. 1806, 
591 U.S. 913, 20 L.Ed.2d 65Z 

Taub V. Holland-America Line, D.C.N.Y., 278 
F.Supp, 814—Young v. U.S., D.C.N.D., 295 
F.Supp. 329. 

Ariz.—Harris v Campbell, 409 P.2d 67, 2 Ariz.App. 
351—Snethen v. Gomez, 432 P.2d 914, 6 Ariz.App. 
366—Tucson General Hospital v. Russell, 437 P.2d 
677, 7 Ariz.App. 193—^Schneider v. City of Phoe¬ 
nix, 452 P.2d 521, 9 Ariz.App. 356. . 

Cal~Casetta v. U.S. Rubber Co., 67 Cal.Rptr. 645, 260 
C.A.2d 792—Fraser v. Sprague, 76 Cal.Rptr. 37, 
270 CA.2d 736. 

Colo.—Hilzer v, MacDonald, 454 P.2d 928, 169 Colo. 
230. 

Conn.—Schurgast v. Schumann, 242 A,2d 695, 156 
Conn. 47L 

Del.—National Fire Ins. Co. of Hartford v, Pennsylva¬ 
nia R. Co., Super., 220 A.2d 217. 

Fla.—Visingardi v. Tirone, App., 178 So.2d 135, deci¬ 
sion quashed, Sup., 193 So.2d 601, conf. to 194 
So.2d 921. 

Ga.—Hospital Authority of City of St. Marys v, Eason, 

150 S.E2d 812, 222 Ga. 536, on renjand 151 S.E.2d 
776, 114 Ga.App. 531. 

ni —^Drewick v. Interstate Terminals, Inc., 247 N.E2d 
877, 42 HLZd 345. 

lowa-^wect v. Swangel, 166 N.W.2d 776. 

K.y.—Eaton v. Swinford, 424 S.W.2d 118. 

La.—Montgomery v. Johnson Motor Lines, Inc., App., 
205 So.2d 218—Valentine v. Kaiser Aluminum & 
Chemical Corp., App., 205 So.2d 757. 

Md.—Pageforde v. Potomac Edison Co., 369 A.2d 93, 

35 Md.App. 37. 


Mich.—Rose v. McMahon, 158 N.W,2d 791, 10 Mich. 
App. 104. 

Minn.—Oknna v. Midwestern Corp., 165 N.W.2d 259, 
282 Minn. 400—Stahlberg v. Moe, 166 N.W.2d 
340. 283 Minn. 78. 

Mo.—Furlong v Stokes, 427 S.W.2d 513, 35 A.L.R.3d 
1059. 

N.J.—Pope V. Veterans Taxi Service, 235 A.2d 34, 97 
N.J.Super. 274-GouId v. Wmokur, 237 A.2d 916, 
98 N.J.Super. 554, affd 250 A.2d 38, 104 N.J.Su¬ 
per. 329. 

N.Y.—Spica v. Connor, 288 N.Y.S.2d 719, 56 Misc.2d 
364 

Pa.—Gilbert v. Korvette’s, Inc., 299 A.2d 356, 223 
Pa.Super. 359. affd., 327 A.2d 94. 457 Pa. 602. 

Wash.—Douglas v. Bussabarger, 438 P.2d 829, 73 
Wash.2d 476. 

Wis.—Szafranski v. Radezky, 141 N.W.2d 902, 31 
Wis.2d 119, 23 AX.R.3d 1071. 

Particular statements 

(1) Wis—Frcitag v. City of Montello, 153 N.W.2d 

505, 36 Wis 2d 409. 

(5) Other statements. 

U.S.—Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc., C.A.NJ., 417 R2d 1263. 

Ariz.—Blair v. Saguaro Lake Development Co., 495 
P.2d 512, 17 Anz.App. 72. 

Ark.—DoUins v Hartford Acc. & Indem. Co., 477 
S.W.2d 179, 252 Ark. 13—Megee v. Reed, 482 
S.W.2d 832, 252 Ark. 1016. 

Cal.—Berkey v. Anderson, 82 CalRptr. 67, 1 C.A.3d 
790—Springer v. Reimers, 84 Cal.Rptr. 486, 4 
C.A.3d 325—Gotcher v Metcalf, 85 Cal.Rptr. 566, 

6 C.A.3d 96—Clemens v. Regents of University of 
Cal., 87 Cal.Rptr 108, 8 CA.3d 1, app. after 
remand 97 ai.Rptr. 589, 20 CA.3d 356. 

Colo.—Oil Bldg, Corp. v. Hermann, 488 P.2d 1126, 29 
Colo.App. 564. 

D.C,—Bankers Mut. Ins. Co. v. Friedlander, App., 262 
A.2d‘ 606—Hackett v. District of Columbia, App., 
264 A.2d 298. 

Fla.—Holman v. Ford Motor Co., App., 239 So.2d 40, 
app. after remand 254 So.2d 812. 

Ill.—Hunter v. Alfina, 251 N.E.2d 303, 112 Ill.App.2d 
432—Jirik V. General Mills, Inc., 251 N.E.2d 353, 
112 I]I.App.2d III. 

Iowa—Wilson v. Paul, 176 N.W.2d 807. 

Ky.—Com., Dept, of Highways v. Burchett, 419 S.W.2d 
577. 

La.—Speight v. Southern Farm Bureau Ins. Co., App., 
254 So.2d 485. 

Minn,—Bossons v. Hertz Corp., 176 N.W.2d 882, 287 
Minn. 29. 

Mo.—Long V. Spanish Lake Service, Inc., App.', 507 
S.W.2d 935. 

N.J.—Rose v. Port of New York Authority, 293 A.2d 
371, 61 N.J. 129. 

Tex.—Owen v. Brown, 447 S.W.2d 883, Bearden v. 
Lyntegar Elec. Co-op., Inc., Civ.App., 454 S.W.2d 
885. 

Utah—Middleton v. Cox, 465 P.2d 530, 24 Utah 2d 43, 

40 A.L.R.3d 1108. 

Wash.—Miles v. St. Regis Paper Co., 467 P,2d 307, 77 
Wash.2d 828—ZeBarth v. Swedish Hospital Medi¬ 
cal Center, 499 P.2d 1, 81 Wash.2d 12, 52 A.L. 
R.3d 1067. 

Siegler v. Kuhlman, 473 P.2d 445, 3 Wash.App. 
231, revd. on oth. grds. 502 P.2d 1181, 81 Wash.2d 
448, cert. den. 93 S.Ct. 2275, 411 U.S. 983, 36 
L.Ed.2d 959. 

Wis.—Turtenwald v. Aetna Cas. & Sur. Co., 201 
N.W.2d 1, 55 Wis.2d 659. 

Wyo.—Langdon v. Baldwin-Lima-Hamilton Corp., 494 
P.2d 537. 

Composite statement of elements 

U.S.—Oresman v, G. D. Searle & Co., D.C.R.I., 321 
F.Supp. 449. 

Colo.—Bran«> Eastern Co. v. Lcffler, 482 P.2d 364, 173 
Colo. 428. 

Ga.—Kennedy v. Friedman, 179 S.E.2d 566, 123 Ga. 
App. 105, revd. on oth. grds, 182 S.E.2d 761, 227 


65A CJS 62 


Ga. 722, on remand 183 S.£.2d 920, 124 Ga.App. 
340. 

La.—Sharrett v. Fontcuberta, App., 246 So.2d 867. 

Md.—Blankenship v. Wagner, 273 A.2d 412, 261 Md. 
37. 

Md—Leikach v. Royal Crown Bottling Co. of Balti¬ 
more, 276 A.2d 81, 261 Md, 541. 

Mo.—EfTmgcr v. Bank of St. Louis, App., 467 S.W.2d 
291. 

Wis.—Utica Mut. Ins. Co. v. Ripon Co-op., 184 
N.W.2d 65, 50 Wis.2d 431. 
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44, U.S.—Weeks v. Latter-Day Saints Hospital, C.A. 
Utah, 418 F.2d 1035. 

Mosier v. American Motors Corp., D.C.Tex., 303 
F.Supp. 44, affd., C.A., 414 F.2d 34. 

D.C.—Washington Sheraton Corp. v. Keeter, App., 239 
A.2d 620. 

Fla.—LaMack v. Fontainebleau Hotel Corp., App., 186 
So.2d 31. 

Ill—Hunter v. Alfina, 251 N.E2d 303, 112 Ill.App.2d 
432. 

Iowa—C.J.S. cited in DeMoss v. Darwin T. Lynner 
Const. Co., 159 N.W.2d 463, 466—Wilson v. Paul, 
176 N.W.2d 807. 

La.—C.J.S. quoted in Eversmeyer v, Chrysler Corp., 
App., 192 So.2d 845, 847. 

Mo.—Walsh V. Phillips, 399 S.W.2d 123—Stemme v. 
Siedhoff, 427 S.W.2d 461. 

N.M.—Tapia v. McKenzie, 489 P.2d 181, 83 N.M. 116, 
app. after remand 514 P.2d 618, 85 N.M. 67. 

Tex.—Smith v. Koennipg, Civ.App., 398 S.W.2d 411, 
err. ref. no rev. err 

Wash.—Christiansen v. Rodin, 459 P.2d 980, 1 Wash. 
App. 65. 

45. Kan.—Chandler v. Anchor Serum Co., 426 P.2d 
82, 198 Kan. 571. 

46. Pa.—Engle v. Spino, 228 A.2d 745, 425 Pa. 254. 
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48. Ill—Jirik v. General Mills, Inc., 251 N.E.2d 353, 
112 III.App.2d 111. 

Wis.—Dahl V. K-Mart, 176 N.W.2d 342, 46 Wis.2d 
605. 

49. ai—Seeley v. Combs, 52 Cal.Rptr. 578, 416 P.2d 
810, 65 C.2d 127. 

Wash.—Ewer v. Goodyear Tire & Rubber Co., 480 P.2d 
260, 4 Wash. App. 152. 

§ 2^0.7. -Defendant's Superior 

Knowledge as to Cause of 
Accident 

52. U.S.—Barnes v, U.S., C.A.Ala., 349 F.2d 553, 
stating Georgia law—Appalachian Ins. Co. v. 
Knutson, C.A.Mo., 358 F.2d 679, 

McBride v. Proctor & Gamble Mfg. Co., D.C. 
Tenn., 300 F.Supp. 1150. 

Ala.—Smith v. Kennedy, 195 So.2d 820, 43 Ala,App, 
554, cert. den. 195 So.2d 829, 280 Ala. 718. 

Ariz.—O’Donnell v. Maves, 436 P.2d 577, 103 Ariz. 28. 

Ark.-~Sauter v. Atchinson, 466 S.W.2d 475, 250 Ark. 
697. 

Colo.—Shutt v. Kaufman’s, Inc., 438 P.2d 501, 165 
Colo. 175. 

Ill—Fugate v. Sears, Roebuck & Co., 299 N.E.2d 108, 

12 IIl.App.3d 656. 

Ind.—Snow v. Cannelton Sewer Pipe Co., 210 N.E.2d 
118, 138 Ind.App. 119. 

Iowa—Smith v. Ullerioh, 145 N.W.2d 1, 259 Iowa 
797—Boyer v. Iowa High School Athletic Ass’n, 
152 N.W.2d 293, 260 Iowa 1061. 

La.—Brechtel v. Gulf States Elevator Corp., App., 195 
So.2d 403—LeJeune v. Liberty Mut. Ins. Co., App., 
261 So.2d 280. 

Md.—Johnsbn v. Jackson, 226 A.2d 883, 245 Md. 589. 

Minn.—Lee v. Crookston Coca-Cola Bottling Co., 188 
N.W.2d 426, 290 Minn. 321. 

Mo.—Anderson v. Orschlen Bros. Truck Lines, Inc., 
393 S.W.2d 452—Walsh v. Phillips, 399 S.W.2d 
123—Chandler v. New Moon Homes, Inc., 418 
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S.W.2d 130—Willis v. Terminal R.R. Ass’n of St. 
Louis, 421 S.W.2d 220. 

Mizerany v. Gittemeier, App., 437 S.W.2d 103. 
N.J.—Pope V. Veterans Taxi Service, 235 A.2d 34, 97 
N.J.Super. 274. 

N.C.—Hollenbeck v. Ramset Fasteners, Inc., 148 S.E.2d 
287, 267 N.C. 401. 

Okl.—St. John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

R.I.—Lopes V. Narragansett Elec. Co., 229 A.2d 55, 102 

R. I. 128. 

Wis.—C.J.S. cited in Szafranski v. Radetzky, 141 
N.W.2d 902, 908, 31 Wis.2d 119, 23 A.L.R.3d 
1071. 
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52.5. U.S.—Olsen v. States Line, C.A.Wash., 378 
F.2d 217. 

53. U.S.—Appalachian Ins. Co. v. Knutson, C.A.Mo., 
358 F.2d 679, stating Kansas law. 

Cal.—Duncan v. Queen of Angels Hospital, 90 Cal. 
Rptr. 157, 11 C.A.3d 665. 

Colo.—Shutt V. Kaufman’s, Inc., 438 P.2d 501, 165 
Colo. 175. 

C.J.S. cited in Rodrick v. J. C. Penney Co., 
App., 505 P.2d 973, 974. 

La.—Eversmeyer v. Chrysler Corp., App., 192 So.2d 
845—Palmer v. Turner, App., 252 So.2d 700-^Spi- 
ers V. Lane, App., 278 So.2d 549, writ den., Sup., 
281 So.2d 749, two cases. 
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53.5. Colo.—Rodnck v. J. C. Penney Co., App., 505 
P.2d 973. 

Miss.—Johnson v. Foster, 202 So.2d 520. 

56. Ariz.—Lewis v. Cooley, 480 P.2d 370, 14 Ariz. 
App. 33. 

§ 220.8. -Absence of Unavaila¬ 

bility of Direct Evidence 
of Negligence and of 
Cause of Accident 

page 544 

58. U.S.—Armstrong v. Commerce Tankers Corp., 
D.C.N.Y., 311 F.Supp. 1236, affd., C.A.. 423 F.2d 
957, cert. den. 91 S.Q. 67, 400 U.S. 833, 27 
L.Ed.2d 65. 

D.C.—U.S. Fidelity & Guaranty Co. v. Doctors’ Hospi¬ 
tal, App., 265 A.2d 774. 

Ga.—Parker v. Dailey, 177 S.E.2d H 226 Ga. 643, 
mandate conf. to 178 S.£.2d 224, 122 Ga.App 575. 
Wis.—Knief v. Sargent, 161 N.W.2d 232, 40 Wis.2d 4. 

Disapproved case 

Case of Winslow v. Ohio Bus Line Co., 73 N.E.2d 
504, 148 Ohio St. 101, has been disapproved as dicta. 
Ohio—Oberlin v. Friedman, 213 N.E.2d 168, 5 Ohio 
St.2d 1. 

59. Cal.—Springer v. Reimers, 84 Cal.Rptr. 486, 4 
C.A.3d 325. 

Iowa—Grings v. Great Plains Gas Co., 152 N.W.2d 
540, 260 Iowa 1309. 

Md.—Short v. Wells, 240 A.2d 224, 249 Md. 491. 
Minn.—Hoffman v. Naslund, 144 N.W.2d 580, 274 
Minn. 521. 

Mo. — Rea V. St. Louis-San Francisco Ry. Co., 411 

S. W.2d 96. 

Tex.—Robertson v. Southwestern Bell Tel. Co., Civ. 
App., 403 S.W.2d 459. 

Wis.—Knief v. Sargent, 161 N.W.2d 232, 40 Wis.2d 4. 
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60. D.C.—Washington v. Washington, Virginia & 
Maryland Coach Co., D.C, 250 F.Supp. 888. 

Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E.2d 213, 122 Ga.App. 1. 

Ill.—Turner v. WaUace, 217 N.E.2d 11, 71 Ill.App.2d 
160. 


Iowa—Boyer v. Iowa High School Athletic Ass’n, 152 
N.W.2d 293, 260 Iowa 1061—Gnngs v. Great 
Plains Gas Co., 152 N.W.2d 540, 260 Iowa 1309. 
Kan.—Trimble v. Coleman Co., 437 P 2d 219, 200 Kan. 
350. 

La.—King v. King, 217 So.2d 395, 253 La. 270. 

Connecticut Fire Ins. Co. v Lavergne, App., 224 
So.2d 479. 

Md.—Blankenship v. Wagner, 273 A.2d 412, 261 Md. 
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Mo.—Rea v, St. Louis-San Francisco Ry. Co., 411 
S.W.2d 96. 

R. I.—Lopes V. Narragansett Elec. Co., 229 A.2d 55, 102 

R. I. 128. 

Tex.—Henry v. American Airlines, Inc., Civ.App., 413 

S. W.2d 123. 

Wis.—CJ.S. dted in University Dodge, Inc. v. Drott 
Tractor Co., 198 N.W.2d 621, 623, 55 Wis.2d 396. 
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(1) Kan.—Hugo v. Manning, 441 P.2d 145, 201 Kan. 
391. 

Necessity for election 

N.Y.—Zaninovich v. American Airlines, Inc., 271 N.Y. 
S.2d 866, 26 A.D2d 155. 
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60.5. Ill—Johnson v. Ward. 286 N.E.2d 637, 6 Ill. 
App.3d 1015. 

N.Y.—Mermelstein v. Hervieux, 301 N.Y.S.2d 328, 32 
A.D.2d 860. 

61. Cal.—Louie v. Chinese Hospital Ass’n, 57 Cal. 
Rptr. 906, 249 C.A.2d 774. 

Fla—Kulczynski v. Hamngton, App., 207 So.2d 505. 
Hawaii—Cozine v. Hawaiian Catamaran, Limited, 412 
P.2d 669, 49 Haw. 77. reh den. 414 P.2d 428, 49 
Haw. 267. 

N.Y.—Kelley v. Hitzig, 336 N.YS.2d 122, 71 Misc.2d 
329. 

Okl—Creswell v. Temple Mill, Co., 499 P.2d 421. 
Wis.—Novakofski v. State Farm Mut. Auto. Ins. Co. of 
Bloomington, Ill., 148 N.W.2d 714, 34 Wis.2d 154, 
21 A.L.R.3d 411. 

62.5. Alaska—Crawford v. Rogers, 406 P.2d 189. 

Cal.—Ghema v. Ford Motor Co., 55 Cal.Rptr. 94, 246 

C.A.2d 639—Mittelman v. Seifert, 94 Cal.Rptr. 
654, 17 C.A.3d 51. 

Iowa—Boyer v. Iowa High School Athletic Ass’n, 152 
N.W.2d 293, 260 Iowa 1061. 

Kan.—Ballhorst v. Hahner-Foreman-Cale, Inc., 484 
P.2d 38, 207 Kan. 89. 

Mo.—Robinson v. Southwestern Bell Tel. Co., App., 
434 S.W.2d 249. 

N.Y.—Abbott v. Page Airways, Inc., 245 N.E.2d 388, 
23 N.Y.2d 502, 297 N.Y.S.2d 713, 35 A.L.R.3d 
696. 

Weeden v. Armor Elevator Co., Inc., 2 Dept., 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

Wendover v. State, 313 N.Y.S.2d 287, 63 
Misc.2d-368. 

Ohio—Oberlin v. Friedman, 213 N.E2d 168, 5 Ohio 
St.2d 1. 

S. D.—Wheeler v. Comer, 170 N.W.2d 883, 84 S.D. 287. 
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S.2d 866, 26 A.D.2d 155. 
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Weeden v. Armor Elevator Co., Inc., 2 Dept., 
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65.10. N.Y.—Wendover v. State. 313 N.Y.S.2d 287, 
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of Duty to Use Due Care 
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70. U.S.—Forbes v. State Farm Fire & Cas. Co., 
D.C.Tex., 323 F.Supp. 227. 
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L.J. 97. 

71.5. Ill—Mick v. Kroger Co.. 224 N.E.2d 859, 37 
Ill2d 148, 21 A.L.R.3d 926. 
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74. Mo.—C.J.S. cited in Cunningham v. Hayes, App., 
463 S.W.2d 555, 564. 

Okl—St. John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

76. Ala.—Smith v. Kennedy, 195 So.2d 820, 43 Ala, 
App. 554, cert. den. 195 So.2d 829, 280 Ala. 718. 

77. Mo.—C.J.S. cited in Cunningham v. Hayes, App., 
463 S.W.2d 555, 564. 
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85. Ill—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill. 
App.2d 336. 

89. Rule inapplicable 

Ala.—Foodtown Stores, Inc. v. Patterson, 213 So.2d 
211, 282 Ala. 477. 

§ 220.10. — Accident or Injury, 
and Nature and Charac¬ 
ter Thereof 
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90. Ohio—Green v. Castronova, 223 N.E.2d 641, 9 
Ohio App.2d 156. 

91. Ark.—Sherman v. Mountaire Poultry Co., 419 
S.W.2d 619, 243 Ark. 301. 

92. Kan.—Wilson v. Rusbton, 433 P.2d 444, 199 
Kan. 659. 

Tex.—Smith v. Caplan, Civ.App., 425 S.W.2d 477. 
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94. U.S.—Barnes v. U.S., C.A.Ala., 349 F.2d 553, 
stating Georgia law. 

Ariz.—First Nat. Bank of Ariz. v. Otis Elevator Co., 
406 P.2d 430, 2 Ariz.App. 80, reh. den. 411 P.2d 
34, 2 Ariz.App. 596—Harris v. Campbell, 409 P.2d 
67, 2 Ariz.App. 351. 

Cal—Getas v. Hook, 46 Cal.Rptr. 249, 236 C.A.2d 
705—Villa V. Saffer, 51 Cal.Rptr. 856, 242 C.A.2d 
815—Carrick v. Pound, 81 Cal.Rptr. 234, 276 
C.A.2d 689—Springer v, Reimers, 84 Cal.Rptr. 
486, 4 C.A.3d 325—^Putensen v. Clay Adams, Inc., 
91 Cal.Rptr, 319, 12 C.A.3d 1062. 

D.C.—Uberti v. District of Columbia, App., 215 A.2d 
766. 

Hawaii—Cozine v. Hawaiian Catamaran, Limited, 412 
P.2d 669, 49 Haw. 77, reh. den. 414 P.2d 428, 49 
Haw. 267. 

Ill.—Shramek v. General Motors Corp., Chevrolet Mo¬ 
tor Division, 216 N.E.2d 244, 69 niApp.2d 72— 
Hunter v. Alfina, 251 N.E2d 303, 112 IU.App.2d 
432. 

Ind.—Merriman v. Kraft, 249 N.E2d 485. 

Iowa—Smith v. Ullerich, 145 N.W.2d 1, 259 Iowa 
797—quoted in Bradt v. Grell Const., Inc., 
161 N.W.2d 336, 344. 

Kan.—Vieyra v. Engineering Inv. Co., 473 P.2d 44, 205 
Kan. 775. 

Ky.—Bowers v. Schenley Distillers, Inc., 469 S.W.2d 
565. 

La.—King v. King. 217 So.2d 395, 253 U. 270. 

Tarbox v. Eason, App., 179 So.2d 916—Theard 
v. Travelers Ins. Co., App., 208 So.2d 413, applica¬ 
tion den. 210 So.2d 506, 252 La. 262. 
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Mich.—Haase v. DePree, 142 N.W.2d 486, 3 Mich App. 
337. 

Mo.—Mizerany v. Gittemeicr, App., 437 S.W.2d 103 

N.J.—Gould V. Winokur, 237 A.2d 916, 98 N.J.Super. 
554, affd. 250 A.2d 38, 104 N.J.Super. 329 

N.Y.—George v. City of New York. 253 N.Y.S.2d 550, 
22 A.D.2d 70, affd. 215 N.E.2d 507, 17 N Y.2d 
561, 268 N.Y.S.2d 325. 

Weeden v. Armor Elevator Co., Inc., 2 Dept., 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

N.C—Kekelis v. Whitin Mach. Works, 160 S.E.2d 320, 
273 N.C. 439. 

Gastcm v. Smith, App., 206 S.E.2d 311, 22 N.C. 
App. 242, 207 S E.2d 753, 285 N.C. 658. 

Ohio—Shannon v. Jailer, 217 N.E.2d 234, 6 Ohio 
App.2d 206. 

Or.—Brannon v. Wood, 444 P.2d 558, 251 Or. 349. 
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94.5. Test 

(2) La.—Boudreaux v. American Ins. Co., 264 So.2d 

621. 262 La. 721. 

(3) U.S.—^Appalachian Ins. Co. v. Knutson, D.C. 

Mo., 242 F.Supp. 226, affd,, C.A., 358 F.2d 679. 

(4) Other statements. 

NJ.—Hillas V, Westinghouse Elec. Corp., 293 A.2d 419, 
120 RLSuper. 105, 63 A.L.R.3d 986. 
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95. Ariz.—Compton v. National Metals Co., 459 P.2d 
93, 10 Ariz.App. 366 

D.C.—Paylor v. Safeway Stores, Inc., App, 225 A.2d 
312. 

La.—Godfrey v. Baton Rouge Recreation and Parks 
Commission, App., 213 So.2d 109, writ ref. 215 
So.2d 128, 252 La. 958. 

Miss.—Dees v. Campbell, 183 So.2d 624. 

Mont—Negaard v, Feda’s Estate, 446 P.2d 436, 152 
Mont. 47. 

N.J.—Mockler v. Russman, 246 A.2d 478, 102 N.J,Su- 
per. 582. 

N.M.—Lovato v. Plateau, Inc., App., 444 P.2d 613, 79 
N.M. 428. 

N.Y.—Ostrowski v. Board of Ed. of Coxsackie-Athens 
Central School Dist, 294 N.Y.S.2d 871, 31 A.D.2d 
571. 

Ohio—Oropesa v. Huffman Mfg. Co., 224 N.E.2d 530, 
9 Ohio App.2d 337. 

Tex.—^Thorcson v. Thompson, 431 S.W.2d 341. 

Neuhaus v. Daniels, Civ.App., 430 S.W.2d 906, 
err. dism. 

Va.—^Virginia Stage Lines, Inc. v. Brockman Chevrolet, 
Inc., 163 S.E.2d 148, 209 Va. 188. 

Wash.—Shoberg v. Kelly, 463 P,2d 280, 1 Wash.App. 
673—Stone v. Sisters of Charity of House of Prov¬ 
idence, 469 P.2d 229, 2 Wash.App. 607. 

97. Tex. — Roland Associates, Inc. v. Pierce, Civ.App., 
476 S.W.2d 758. 

98. Cal.—Carrick v. Pound, 81 Cal.Rptr. 234, 276 
C.A.2d 689. 
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99. Ill.—Hunter v. Alfina, 251 N.E.2d 303, 112 Ill. 
App.2d 432. 

Mo.—Schulte V. Graff, App., 481 S.W.2d 596. 

Tex.—Coca Cola Bottling Co. of Houston v. Hobart, 
QvJkpp., 423 S.W.2d 118, err, ref. no rev. err. 

1.10, CaL—Louie v. Chinese Hospital Ass’n, 57 Cal, 
Rptr. 906. 249 C.A.2d 774. 

Wis,—Utica Mut Ins. Co. v. Riptm Co-op., 184 
N.W.2d 65, 50 Wis.2d 431. 

§ 220.11. -Cause of Iigury 

3. HI.—Jhik V. General Mills, Inc., 251 N.E.2d 353, 
112 Ill.App.2d 111—Householder v. Prudential 
Ins. Co., 264 N.E.2d 398, 130 in.App.2d 184. 

Iowa;—Grings v. Great Plains Gas Co., 152 N.W.2d 
540, 260 Iowa 1309. 

Kan.—Chandler v. Anchor Serum Co., 426 P.2d 82, 198 
Kan. 571. 

Okl.—Holland v. Stacy, 496 P.2d 1180. 


Or —St. Paul Fire & Marine Ins Co. v. Watkins, 495 
P.2d 265, 261 Or. 473. 

S.D.—C.J5. cited in Kramer v. Sioux Transit, Inc., 180 
N W.2d 468, 472, 85 S.D. 232. 

Wyo.—CJ.S. cited in Western Fire Ins. Co. v Tim 
Force Tin Shop, Inc., 599 P.2d 540, 548. 

Instrumentality 

( 1 ) N.Y.—Spica V. Connor, 288 N Y.S.2d 719, 56 
Misc.2d 364. « 
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5. U.S.—Barnes v. U.S., C.A.Ala., 349 F.2d 553, stat¬ 

ing Georgia law. 

C.J.S. cited in Hall v. Atchison, T. & S.F. Ry. 
Co.. D.CKan., 349 RSupp. 326, 330. 

Ga.—Young Men’s Christian Ass’n v. Bailey, 146 
S.E.2d 324. 112 Ga.App. 684, cert. den. 87 S.Ct. 

131, 385 U.S. 868, 17 L.Ed.2d 95, reh. den. 87 S.Ct. 
721, 385 U.S. 1021, 17 L.Ed.2d 561. 

La.—^Tarbox v. Eason, App., 179 So.2d 916. 

5.5. Ala.—C.JJS. cited in Coalite, Inc. v. Aldridge, 
App., 229 So.2d 524, 531, revd. on oth. grds. 229 
So.2d 539, 285 Ala. 137, on remand 229 So.2d 
541, 45 Ala.App. 721. 

Minn.—Miller v Raaen, 139 N.W.2d 877, 273 Minn. 
109. 

N.C.—Kekelis v. Whitin Mach. Works, 160 S.E.2d 320, 
273 N.C 439. 

Fearing v. Westcott, 197 S.E.2d 38, 18 N.C.App. 
422. 

6. Ariz.—Fans v. Doctors Hospital, Inc., 501 P.2d 

440, 18 Ariz.App. 264. 

La.—Tarbox v. Eason, App., 179 So.2d 916—Eversmey- 
er v. Chrysler Corp., App., 192 So. 2d 845—Larkin 
v. U.S. Fidelity & Guaranty Co., App., 258 So.2d 

132. 

N.J.—Hillas V. Westinghouse Elec. Corp., 293 A.2d 419, 
120 N.J Super. 105, 63 A.L.R.3d 986. 

Tex.—Robertson v. Southwestern Bell Tel. Co., Civ. 
App., 403 S.W.2d 459—LeBlanc, Inc. v. Gulf Bitu- 
lithic Co„ Civ.App., 412 S.W.2d 86. err. ref. no rev. 
err. 

Va.—Norfolk and W. Ry. Co. v. Anderson, 151 S.E.2d 
628, 207 Va. 567. 

§ 220.12. -Relation of Defend¬ 

ant to Cause of Iiyury 

7. Va.—CJ.S. dted In Norfolk and W. Ry. Co. v. 

Anderson, 151 S.E.2d 628, 634, 207 Va. 567. 
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8. Pa.—Ostrowski v. Crawford Door Sales Co. of 

Scranton, Pa., 217 A.2d 758, 207 PaSuper. 424. 

8.5, Cal.—Smith v. Lockheed Propulsion Co., 56 Cal. 
Rptr. 128, 247 C.A.2d 774, 29 A.L.R.3d 538— 
Dennis v. Carolina Pines Bowling Center, 56 Cal. 
Rptr. 453, 248 C.A.2d 369—Bcrkcy v. Anderson, 
82 Cal.Rptr. 67, 1 C.A.3d 790—Springer v. Reim- 
cis, 84 ai.Rptr. 486, 4 C.A.3d 325. 

III.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 Ill.App.2d 137. 

La.—Eversmeyer v. Chrysler Corp., App., 192 So.2d 
845—^J. C. Trahan Drilling Contractor, Inc. v. 
Cockrell. App., 225 So.2d 599, writ ref. 228 So.2d 
482, 254 U. 922. 

Neb.-Pfeifer v. Konat, 146 N.W,2d 743, 181 Neb. 30. 
Tex.—^Trinity Universal Ins. Co. v. Cattleman’s Steak 
House, Civ.App., 470 S.W.2d 224—^Parrish v. 
Whitfield Tank Lines, Inc., Civ.App., 476 S.W.2d 
956. 

9. U.S.—Louisiana & A.R. Co. v. Fireman’s Fund Ins. 

Co., CA.La., 380 F.2d 541. 

La.—Fruge v. Trahan, App., 194 So.2d 478—^Romero v. 
Butcher Air Conditioning Co., App., 255 So.2d 
132. 

Mo.—CJ.S. cited in Anderson v. Orscheln Bros. Truck 
Lines, Inc., 393 S.W.2d 452, 457. 

N.C.—Bryan v, Otis Elevator Co., 163 S.W.2d 534, 2 
N.CApp. 593. 
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10, Ark.—Arkansas Cast Stone Co. v. Lynn, 400 
S.W,2d 272, 240 Ark. 452. 

Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 Ill.App.2d 137. 

All possible causes in control of defendant 

U.S.—Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc., C.A.N.J., 417 F.2d 1263. 

11, U.S.—Louisiana & A.R. Co. v. Fireman’s Fund 
Ins. Co., CA.La., 380 F.2d 541. 

La.—^Tarbox v. Eason, App., 179 So.2d 916. 

12, La.—Lutheran Church of Good Shepherd of Ba¬ 
ton Rouge V. Canfield, App., 233 So.2d 331, writ 
ref. 236 So.2d 497, 256 La. 360. 

N.Y.—Spica V. Connor, 288 N.Y.S.2d, 719, 56 Misc.2d 
364. 
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13, Colo.—Hamilton v. Smith, 428 P.2d 706, 163 
Colo. 88. 

La.—Sims v. Gibson’s of Denham Springs, Inc., App., 
205 So.2d 824—Lofton v. Travelers Ins. Co., App., 
208 So.2d 739, writ ref. 211 So.2d 327, 252 La. 457. 

Md.—Stoskin v. Prensky, 262 A.2d 48, 256 Md. 707. 

Minn.—Bossons v. Hertz Corp., 176 N.W.2d 882, 287 
Minn. 29. 

N.C.—C.JjS. cited in O’Quinn v. Southard, 152 S.E.2d 
538, 542, 269 N.C. 385—Kekelis v. Whitin Mach. 
Works, 160 S.E.2d 320, 273 N.C. 439. 

Or.—Austin v. Sisters of Charity of , Providence, 470 
P.2d 939, 256 Or. 179. 

Tex.—Robinson v. Crump, Civ.App., 422 S.W.2d 536, 
err. ref. no rev. err., Sup., 427 S.W.2d 861. 

Wash.—Douglas v. Bussabarger, 438 P.2d 829, 73 
Wash.2d 476. 
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14, Ariz.—McCarthy v. Kenosha Auto Transport 
Corp., 411 P.2d 58, 2 Ariz.App. 620. 

La.—Wiley v. J. Weingarten, Inc., App., 205 So.2d 
138—^Nero v. Ideco, App., 255 So.2d 128, writ den. 
255 So.2d 352, 260 La. 125. 

Md —^Johnson v. Jackson, 226 A.2d 883, 245 Md. 589. 

Tex.—Smith v. Caplan, Civ.App., 425 S.W.2d 477. 
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17. La.—Rayner v. R. J. Jones and Sons, App., 182 
So.2d 353, writ ref. 185 So.2d 220, 249 U. 112. 

N.J.—Krigsman v. Beach Concrete Co., 230 A.2d 506, 
95 N.J.Super. 192, affd. 230 A.2d 382, 41 N.J. 340. 

18. U.S.—Franks v. National Dairy Products Corp., 
D.CTex., 282 F.Supp. 528, affd., C.A., 414 F.2d 
682. 

La.—Fruge v. Trahan, App., 194 So.2d 478. 

18.5. Md.—^Blankenship v. Wagner, 273 A.2d 412, 
261 Md. 37. 

Mo.—^Anderson v, Orscheln Bros. Truck Lines, Inc., 
393 S.W.2d 452. 

19. U.S.—Domany v. Otis Devator Co., CA.Ohio, 
369 F.2d 604, cert. den. 87 S.Ct. 2073, 387 U.S. 
942, 18 L.Ed.2d 1327. 

Cal.—Inouye v. Black, 47 Cal.Rptr. 313,238 C.A2d 31, 
14 A.L.R.3d 961—Dennis v. Carolina Pines Bowl¬ 
ing Center, 56 Cal.Rptr. 453, 248 C.A.2d 369. 

III.—Traylor v. The Fair, 243 N.E.2d 300, 101 Ill. 
App.2d 268—^Jirik v. General Mills, Inc., 251 
N.E.2d 353, 112 Ill.App.2d 111. 

Mo.—Walsh v. Phillips, 399 S.W.2d 123. 

N.J.—Krigsman v. Beach Concrete ,Co., 230 A.2d 506, 
95 N.J.Super. 192, affd. 230 A.2d 382, 49 N.J. 340. 

Pa.—Crystal List v. Pennsylvania Power Co., 23 Law. 
L.J. 97. 
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20 J, Hawaii—Cozine v. Hawaiian Catamaran, Limit¬ 
ed, 412 P.2d 669, 49 Haw. 77, reh. den. 414 P.2d 
428, 49 Haw. 267. 

La.—D'AlIesandro v. Edgar Murray Supply Co., App., 
185 So.2d 34. 
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N.Y.—Benson v. Bohack Food Markets, 307 N.Y.S.2d 
529, 33 A.D.2d 908. 

21. Cal.—Berkey v. Anderson, 82 Cal.Rptr. 67, 1 
CA.3d 790. 

La.—Veillon v. State Farm Mut. Auto. Ins. Co., App., 
182 So.2d 802—Sims v. Gibson’s of Denham 
Springs, Inc., App., 205 So 2d 824. 

Tex.—Smith v. Caplan, Civ.App., 425 S.W.2d 477. 

22. La.—Veillon v. State Farm Mut. Auto. Ins. Co., 
App., 182 So.2d 802. 
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22.5. Cal.—Tomei v. Henning, 62 Cal.Rptr. 9, 431 
P.2d 633, 67 C.2d 319. 

Inouye v. Black, 47 Cal.Rptr. 313, 238 C.A.2d 
31, 14 A.L.R.3d 961—Gotcher v Metcalf, 85 Cal. 
Rptr. 566, 6 C.A.3d 96. 

22.10. Cal.—Clark v. Gibbons, 58 Cal.Rptr. 125, 426 
P.2d 525, 66 C.2d 399—Bardessono v. Michels, 91 
CaI.Rptr. 760, 478 P.2d 480, 3 C.3d 780, 45 
A.L.R.3d 717. 

Inouye v. Black, 47 Cal.Rptr. 313, 238 C.A.2d 
31, 14 A.L.R.3d 961—Campos v. Weeks, 53 Cal. 
Rptr. 915, 245 C.A.2d 678—Cordova v. Ford, 54 
Cal.Rptr. 508, 246 C.A.2d 180—Belshaw v. Fein- 
stein, 65 Cal Rptr. 788, 258 CA.2d 711. 

Utah—^Talbot v. Dr. W. H. Groves’ Latter-Day Saints 
Hospital, Inc., 440 P.2d 872, 21 Utah 2d 73. 

§ 220.13.-Contribution by 

Plaintiff to Injury or Ac¬ 
cident 

24. Cal.—Getas v. Hook, 46 Cal.Rptr. 249, 236 
C.A.2d 705—Sand v. Mahnan, 56 Cal.Rptr 691, 
248 C.A.2d 679—Dennis v. Carolina Pines Bowl¬ 
ing Center, 56 Cal.Rptr. 453, 248 C.A.2d 369. 

Colo.—Barnes v. Frank, 472 P.2d 745, 28 Colo.App. 
389. 

La.—Brannon v. Babin, App., 221 So.2d 336. 

Nev.—Bialer v. St. Mary’s Hospital, 427 P.2d 957, 83 
Nev. 241. 

N.Y.—Corcoran v. Banner Super Market, Inc., 280' 
N.Y.S.2d 385, 19 N.Y.2d 425, 227 N.E.2d 304, am. 
on oth. grds. 235 N.E.2d 455, 21 N.Y.2d 793, 288 
N.Y.S.2d 484. 

Braun v. Consolidated Edison Co, of New York, 
296 N.Y.S.2d 61, 31 A.D.2d 165, affd. 257 N.E.2d 
901, 26 N.Y.2d 825, 309 N.Y.S.2d 356-Weeden v,' 
Armor Elevator Co., Inc., 2 Dept., 468 N.Y.S.2d 
898, 97 A.D.2d 197, 

Pa.—Crystal List v. Pennsylvania Power Co., 23 Law. 
L.J. 97. 

Wash.—Ewer v. Goodyear Tire & Rubber Co., 480 P.2d 
260, 4 Wash.App. 152. 
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25. Cal.—Getas v. Hook, 46 Cal.Rptr. 249, 236 
C.A.2d 705. 

26. La.—Elliott v. General Motors Corp., App., 232 
So.2d 907. 

N.C.—ChJ.S. cited in O’Quinn v. Southard, 152 S.E.2d 
538, 542, 269 N.C. 385. 

26.10. Cal.—Dennis v. Carolina Pines Bowling Gten- 
ter, 56 Cal.Rptr. 453, 248 C.A.2d 369. 

page 567 

26.15. Iowa—C.J.S. cited in Sweet v. Swangel, 166 
N.W.2d 776, 778. 

26.20. Wis.—Welch v. Neisius, 151 N.W,2d 735, 35 
Wis,2d 682. 

26.45. Iowa—C.J.S. cited in Sweet v. Swangel, 166 
N.W.2d 776, 778. 

La.—Leake v, Prudhomme Truck Tank Service, Inc., 
App., 238 So.2d 4, affd., amended and revd. on oth. 
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Cal.Rptr. 453, 248 C.A.2d 369—Cline v. Lund, 107 
Cal.Rptr. 629, 31 C.A.3d 755. 

Ill.—Freer v. Rowden, 247 N.E.2d 635, 108 Ill.App.2d 
335. 

N.Y.—DeSimone v. Lutheran Medical Center, 310 N.Y. 
S.2d 201, 34 A.D.2d 660. 

Okl.—Creswell v. Temple Mill, Co., 499 P.2d 421. 

Or.—St. Paul Fire & Marine Ins. Co. v. Watkins, 495 
P.2d 265, 261 Or. 473. 
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95.5. Mo.—Mizerany v. Gittemeier, App., 437 
S.W.2d 103. 
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3. U.S.—Hardware Mut. Ins. Co. v. Lukken, C.A. 

Okl., 372 F.2d 8. 

Ariz.—O’Donnell v. Maves, 436 P.2d 577, 103 Anz. 
28—Eaton Fruit Co. v. California Spray-Chemical 
Corp., 44^ P.2d 437, 103 Ariz. 461. 

Cal.—Griffin v. Sardella, 61 Cal.Rptr. 834, 253 C.A.2d 

937. 

Ill.—Drewick v. Interstate Terminals, Inc., 247 N.E.2d 
877, 42 I11.2d 345- 

4. U.S.—Amencan Commercial Lines, Inc. v. Silver 

Creek Co.. C.A.Ill., 393 F.2d 178. 

Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E2d 

42. 61 Ill.App.2d 137. 

Tenn.—Ford v. Roddy Mfg. Co., 448 S.W 2d 433, 60 
Tenn.App. 495. 

5. Del.—Moore v. Douglas Aircraft Co., Super., 282 

A.2d 625 

Iowa—Sweet v. Swangel, 166 N.W.2d 776 

Mo.—Cunningham v. Hayes, App., 463 SW.2d 555. 

page 594 

7. Iowa—Sweet v. Swangel, 166 N.W.2d 776. 

8. Iowa—C.J.S. cited in Clippinger v. Becker, 220 

N.W.2d 879, 881. 

9. Ariz.—Schneider v. City of Phoenix, 452 P.2d 521, 

9 Anz.App. 356. 

Ill.—Hunter v Alfina, 251 N.E.2d 303, 112 Ill.App 2d 
432 

10. N.J.—Gould V. Winokur, 237 A.2d 916, 98 N.J. 
Super. 554, affd 250 A.2d 38, 104 N.J.Super. 329. 

§ 220.20.-Effect of Ex¬ 

planatory Evidence 
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15.5. Anz.—Holland v. Kitterman, 481 P.2d 549, 14 
Ariz. App. 179. 

16. Cal. — Akins v. Sonoma County, 60 Cal.Rptr. 499, 
430 P.2d 57, 67 C2d 185. 

Conn.—Witort v. U.S. Rubber Co„ Cir.A.D., 223 A.2d 
323, 3 Conn.Cir. 690. 

Mo.—Collins v. Nelson, App., 410 S.W.2d 570. 

N.M.—C.J.S. quoted at length in Tapia v. McKenzie, 
489 P.2d 181, 187, 83 N.M. 116, app. after remand 
514 P.2d 618 , 85 N.M. 567. 
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17. Colo.—Hughes v. Worth, 427 P.2d 327, 162 Colo. 
429. 

Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 Ill.App.2d 137. 

Okl.—St. John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

Tenn.—C.J.S. cited in Parker v. Warren, 503 S.W.2d 

938, 943. 

CJ.S. cited in Ford v. Roddy Manufacturing 
Co., App., 448 S.W.2d 433, 439, 60 Tenn.App. 495. 
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22. Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 
A.2d 323, 3 Conn.Cir. 6W. 

23. Tenn.—Ford v. Roddy Mfg. Co.. App., 448 
S.W.2d 433, 60 Tenn.App. 495. 
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30. Md.—Blankenship v. Wagner, 273 A.2d 412, 261 
, Md. 37. 

32. N.Y.—^Weeden v. Armor Elevator Co., Inc., 2 
Dept., 468 N.Y.S.2d 898, 97 A.D.2d 197. 
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§ 220.21. Application of Doctrine 

page 600 

34.5. U.S.—Nuclear Corp. of America v. Lang, D.C. 
Neb., 337 F.Supp. 914, affd., C.A., 480 F.2d 990. 

Mo.—Effinger v. Bank of St. Louis, App., 467 S.W.2d 
291. 

Effect of statute 

(2) Mo.—Stemme v. Siedhoff, 427 S.W.2d 461. 
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39. Ariz.—Snethen v. Gomez, 432 P.2d 914, 6 Ariz. 
App. 366. 

Del—Hopkins v. Chesapeake Utilities Corp., Super., 
290 A.2d 4. 

Iowa—Dorcas v. Aikman, 143 N.W.2d 396, 259 Iowa 
63. 

Kan.—Hugo v. Manning, 441 P.2d 145, 201 Kan. 391. 

La.—Arnold v. U S. Rubber Co., 203 So.2d 764, writ 
ref. 206 So.2d 91, 251 La. 738, and 206 So.2d 91, 
251 La. 739. 

Neb.—Sankey v. Williamsen, 144 N.W.2d 429, 180 Neb. 
714. 

Ohio—Dearth v. Self, 220 N.E.2d 728, 8 Ohio App.2d 
33. 

Tex.—Smith v. Caplan, Civ.App., 425 S.W.2d 477. 

Matters considered 

(1) Cal.—Berkey v. Anderson, 82 Cal.Rptr. 67, 1 

C.A 3d 790. 

Doctrine particularly applicable where danger¬ 
ous instrumentality involved 

La.—Moran v. City of New Orleans, App., 218 So.2d 
91, wnt ref. 220 So.2d 458, 253 U. 874. 

43. Iowa—Mickelson v. Forney, 143 N.W,2d 390, 259 
Iowa 91—C.J.S. cited in Dorcas v. Aikman, 143 
N.W.2d 396, 402, 259 Iowa 63—Smith v. UUerich, 
145 N.W.2d 1, 259 Iowa 797. 

Wash.—Siegler v. Kuhlman, 473 P.2d 445, 3 Wash. 
App. 231, revd. on oth. grds. 502 P.2d 1181, 81 
Wash.2d 448, cert. den. 93 S.Ct. 2275, 411 U.S. 
983, 36 L.Ed.2d 959. 
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44. Iowa—Mickelson v. Forney, 143 N.W.2d 390, 259 
Iowa 91—C.J.S. cited in Dorcas v. Aikman, 143 
N.W.2d 396, 402, 259 Iowa 63—Sweet v. Swangel, 
166 N.W.2d 776. 

La.—^West v. Hydro-Test, Inc., App., 196 So.2d 598— 
Spiers v. Lane, App., 278 So.2d 549, writ den., 
Sup., 281 So.2d 749. 

45. D.C.—Washington Sheraton Corp. v. Keeter, 
App., 239 A.2d 620. 

Ga.—Hospital Authority of City of St. Marys v. Eason, 
150 S.E.2d 812, 222 Ga. 536, on remand 151 S.E.2d 
776, 114 Ga.App. 531. 

Iowa—Mickelson v. Forney, 143 N.W.2d 390, 259 Iowa 
91—C.J.S. cited in Dorcas v. Aikman, 143 N.W.2d 
396, 402. 259 Iowa 63. 

46. Ga.—Young Men’s Christian Ass’n v. Bailey, 146 
S.E.2d 324, 112 Ga.App. 684, cert. den. 87 S.Q. 
131, 385 U.S. 868, 17 L.Ed.2d 95, reh. den. 87 
S.Ct. 721, 385 U.S. 1021, 17 L.Ed.2d 561. 

47. Iowa—Mickelson v. Forney, 143 N.W.2d 390, 259 
Iowa 91—Dorcas v. Aikman, 143 N.W.2d 396, 
259 Iowa 63. 

La.—Smith v. Sears, Roebuck & Co., App., 209 So.2d 
789—Lutheran Church of Good Shepherd of Baton 
Rouge V. Canfield, App., 233 So.2d 331, writ ref. 
236 So.2d 497, 256 La. 360. 

Minn.—Holkestad v. Coca-Cola Bottling Co. of Minn., 
Inc., 180 N.W.2d 860, 288 Minn. 249. 

Wash.—Siegler v. Kuhlman, 473 P.2d 445, 3 Wash. 
App. 231, revd. on oth. grds. 502 P.2d 1181, 81 
Wash.2d 448, cert. den. 93 S.Ct. 2275, 411 U.S. 
983, 36 L.Ed.2d 959. 
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51, Okl.—St. John’s Hospital & School of Nursing, 
Inc. V. Chapman, 434 P.2d 160. 
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53, Ohio—Shannon v. Jailer, 217 N.E.2d 234, 6 Ohio 
App.2d 206. 

57.5. U.S.—Handy v. Uniroyal, Inc, DC.Del., 327 
FSupp. 596 

Cal—Jiminez v. Sears, Roebuck & Co., 93 Cal.Rptr. 
769, 482 P2d 681, 4 C.3d 379, 52 A.L.R 3d 92. 

§ 220.22. -Determination by 

Court or Jury 

57.50. U.S —Royal Industries, Inc. v. Dye Carbonic, 
Inc., C.A.Anz., 385 F.2d 779. 

Cal,—Ruth V. Pacific Gas &. Elec. Co., 100 Cal.Rptr. 
501, 23 CA,3d 806. 
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57.54. Colo.—Oil Bldg. Corp. v. Hermann, 488 P.2d 
1126. 29 Colo.App. 564. 

Ill.—Drewick v. Interstate Terminals, Inc., 247 N.E.2d 
877, 42 IlL2d 345. 

Freer v. Rowden, 247 N.E.2d 635, 108 Ill. 
App.2d 335 

Mo.—Epps V. Ragsdale, App., 429 S.W.2d 798—Cun¬ 
ningham V. Hayes, App., 463 S W.2d 555. 

Ohio—Hake v. George Wiedemann Brewing Co., 262 
N.E.2d 703, 23 Ohio St.2d 65. 

Wash.—Zukowsky v. Brown, 488 P.2d 269, 79 Wash.2d 
586. 

57.56. D.C—^Avis Rent-A-Car System, Inc. v. Stan¬ 
dard Meat Co., App., 288 A.2d 243. 

ni-T-Tumer v. Wallace, 217 N.E2d 11, 71 Ill.App.2d 
160. 

57.58. Del. —National Fire Ins. Co. of Hartford v. 

■ Pennsylvania R. Co., Super., 220 A.2d 217. 

Iowa—Mickelson v, Forney, 143 N.W.2d 390, 259 Iowa 
91. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555. 

57.60. U.S.—Bustamante v. Carborundum Co., C.A. 
m., 375 F.2d 688. 

Cal.—Robledo v. City of Los Angeles, 60 Cal.Rptr. 328, 
252 C.A.2d 285. 

D C—Washington Sheraton Corp. v. Keeter, App., 239 
A.2d 620. 

Evidence reviewed most favorably to plaintiff 

Cal,—Preissman v. Ford Motor Co., 82 Cal.Rptr. 108, 1 
C.A.3d 841. 

57.62. Cal,—Ghema v. Ford Motor Co., 55 Cal.Rptr. 
94, 246 CA2d 639—McFarland v. Booker, 58 
CaLRptr. 417, 250 CA.2d 402—Rawlings v. Har¬ 
ris, 71 Cal.Rptr. 288, 265 CA.2d 452. 

Ohio—Hake v. George Wiedemann Brewing Co., 262 
N.E.2d 703, 23 Ohio St.2d 65. 

Evidence held sufficient 

Cal.—Springer v. Reimers, 84 Cal.Rptr. 486, 4 C.A.3d 
325—Albers v. Gehrke, 84 CaLRptr. 846, 4 C.A.3d 
463. 

Minn.—Holkestad v, Coca-Cola Bottling Co. of Minn., 
Inc., ISO N.W.2d 86a 288 Minn. 249. 

Mo.—Anderson v Orschcln Bros. Truck Lines, Inc., 
393 S.W.2d 452. 

Cunningham v. Hayes, App., 463 S.W.2d 555— 
Effinger v. Bank of St. Louis, App., 467 S.W.2d 
291. 

N.M.—Harless v. Ewing, App., 469 P.2d 520, 81 N.M. 
541. 

N.Y.—Benson v, Bohack Food Markets, 307 N.Y.S.2d 
529, 33 A.D.2d 908. 

Evidence held insufficient 

Cal.—Erickson v. Sears, Roebuck & Co., 50 Cal.Rptr. 
143, 240 C.A.2d 793. 

La.—Gauthier v. Liberty Mut. Ins. Co., App., 179 So.2d 
437—Veillon v. State Fann Mut. Auto. Ins. Co., 
App., 182 So.2d 802, 

Miss.—Dees v. Campbell, 183 So.2d 624. 

Tenn.—Stiraiett v. Wright, 438 S.W.2d 357, 59 Tenn. 
App. 118. 
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57.64. Cal.—Ruth V. Pacific Gas & Elec. Co., ^100 
Cal.Rptr. 501, 23 C.A.3d 806. 


Ky.—Com. Dept, of Highways v. Burchett, 419 S.W.2d 
577. 

Minn.— Holkestad v Coca-Cola Bottling Co. of Minn., 
Inc., 180 N.W.2d 860, 288 Minn. 249 
N M.—Harless v. Ewing, App., 469 P.2d 520, 81 N.M. 


57.66. U.S.-Norris v U.S., C.A.ai., 423 

cert. den. 91 S.Ct. 76, 400 U.S. 838, 27 L.Ed.2d 


71. 

Cal.—Bedford v. Re, 108 CaLRptr. 364, 510 P.2d 724, 9 
C.3d 593. 

Ruth V. Pacific Gas & Elec. Co., 100 CaLRptr. 
501, 23 C.A.3d 806. 

Ky.—Com., Dept, of Highways v. Burchett, 419 S.W.2d 
577. 


57,6B. La -Valentine v. Kaiser Aluminum & Chemi¬ 
cal Corp., App.. 205 So.2d 757 -Lofton v. Travel¬ 
ers Ins. Co., App., 208 So.2d 739, writ ref. 211 
So.2d 327, 252 La. 457 —Emmeo Ins. Co. v. Alex¬ 
ander. Add.. 224 So.2d 114. 
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57.72. Del.—National Fire Ins. Co. of Hartford v, 
Pennsylvania R. Co., Super., 220 A.2d 217. 

When the doctrine is applicable it 
may be used to avoid a dismissal at the 
close of plaintiff’s proofs.^^^^ 

57,75. NJ.—Magner v. Beth Israel Hospital, 295 
A.2d 363, 120 N.J.Super. 529. 

§ 220.23. -As Affected by Plead¬ 

ings 


57.90. Conn.—Czelzewicz v. Turansky, Cir.A.D., 258 
A.2d 355, 5 Conn.Cir. 567. 

Mo.—C.J.S. cited in Empiregas, Inc., of Noel v. Hoover 
Ball & Bearing Co., 507 S.W.2d 657, 661—C.J.S. 
cited in Warnner v. Holmeswood Baptist Church, 
548 S.W.2d 259, 261. 

N.Y.—Weeden v Armor Elevator Co., Inc., 2 Dept., 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

58. III.—Erckman v. Northern Illinois Gas Co., 210 
N.E.2d 42, 61 IlLApp.2d 137—Decatur and Ma¬ 
con County Hospital Ass’n v. Erie City Iron 
Works, 220 N.E.2d 590, 75 IlLApp.2d 144. 
Kan,—Wilson v. Rushton, 433 P.2d 444, 199 Kan. 659. 
N.Y.—Weeden v. Armor Elevator Co., Inc., 2 Dept., 
468 N.Y.S.2d 898, 97 A.D.2d 197. 

W.Va.—Griffith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678. 

60. Ind.—Rust v. Watson, 215 N.E2d 42, 141 Ind. 
App. 59, reh. den. 217 N.E.2d 859, 141 Ind.App. 
59. 
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62. Ariz.—City of Tucson v. Sanderson, 449 P.2d 616, 
104 Ariz. 151. 

Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 IlLApp.2d 137—Sullivan v, LaSalle Const. 
Co., 217 N.E2d 90, 69 in.App.2d 137. 

Neb.—Lund v. Mangelson, 158 N.W.2d 223, 183 Neb. 
99—McCall V. St. Joseph's Hospital, 165 N.W.2d 
85, 184 Neb. 1. 

N.C.—Gaston v. Smith, 206 S.E2d 311, 22 N.C.App. 

242, cert, den. 207 S.E.2d 753, 285 N.C. 658. 
W.Va.—Griffith V. Wood, 149 S.E2d 205, 150 W.Va. 
678—Sutton v. Monongahcla Power Co., 158 
S.E.2d 98. 151 W.Va, 961. 
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63. CaL—Bedford v. Re, 108 Cal.Rptr. 364, 510 P,2d 
724, 9 C.3d 593. 

Cmin.—Schurgast v. Schumann, 242 A.2d 695, 156 
Conn. 471. 

Ill.—Smith V. General Paving Co., 321 N.E2d 689, 24 
m.App.3d 858. 

Ind.—Merriman v. Kraft, 249 N.E.2d 485, 253 Ind. 58. 
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5 ( 5 ^ Ill—Danielson v. Elgin Salvage & Supply Co., 
280 N.E.2d 778, 4 Ill.App.3d 445—Collgood, Inc. 
v. Sands Drug Co., 284 N.E.2d 406, 5 Ill.App.3d 
910. 

N.Y.—Wendover v. State, 313 N.Y.S.2d 287, 63 
Misc.2d 368. 

Okl —St. John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

Or.—Thorp v. Corwin, 488 P.2d 413, 260 Or. 23, 

§ 220.24. Particular Defects or Oc¬ 
currences 
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73. U.S.—Oresman v. G. D. Searle & Co., D.C.R.I., 
321 F.Supp. 449. 

Cal.— Springer v. Reimers, 84 CaLRptr. 486, 4 C.A.3d 
325. 

Ky.—Louisvile and Jefferson County Bd. of Health v. 
Mulkins, 445 S.W.2d 849. 

La.— Valentine v. Kaiser Aluminum & Chemical Corp., 
App., 205 So.2d 757. 

N.M.—Harless v. Ewing, App., 469 P.2d 520, 81 N.M. 
541. 

Ohio—Hake v. George Wiedemann Brewing Co., 262 
N.E.2d 703. 23 Ohio St.2d 65. 

Utah—Koer v. Mayfair Markets, 431 P.2d 566, 19 Utah 
2d 339. 

74. Neb.—Nownes v. Hillside Lounge, Inc., 137 
N.W.2d 361, 179 Neb. 157. 

Falling objects 

(1) Tex.—Green v. Baldree, Civ.App., 497 S.W.2d 
342. 

(13) Tex.—Levit’s Jewelers, Inc. v. Friedman, Civ. 
App., 410 S.W.2d 947. 

(14) La.—Foret v. F. W. Woolworth & Co., App., 
200 So.2d 417, writ ref. 202 So.2d 662, 251 La. 62. 
N.Y.—Corcoran v. Banner Super Market, Inc., 280 

N.Y.S.2d 385, 19 N.Y.2d 425, 227 N.E.2d 304, am. 
on oth. grds. 235 N.E.2d 455. 21 N.Y.2d 793, 288 
N.Y.S.2d 484. 

Falling or collapsing structures or buildings 

(1) Cal.—Hiner v. Hubbard, 49 CaLRptr. 157, 240 
C.A.2d 63. 

Flying objects 

La.—Nunez v. Modem Woodcraft Co., App., 197 So.2d 
339. 
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77. Ariz.—Eaton Fruit Co. v. California Spray-Chem¬ 
ical Corp., 445 P.2d 437, 103 Ariz, 461. 

Cal.—Albers v, Gehrke, 84 CaLRptr. 846, 4 C,A.3d 
463. 

Ill.—Decatur and Macon County Hospital Ass’n v. Eric 
City Iron Works. 220 N.E2d 590, 75 IlLApp.2d 
144. 

Particular instrumentalities 

(1) N.Y.—Rose V. Bagon, 326 N.Y.S.2d 222, 37 
A.D.2d 949. 

(6) N.Y.—Smith v. Jay Apartments, Inc., 304 N.Y. 
S.2d 737, 33 A.D.2d 624—Weeden v. Armor Elevator 
Co., Inc., 2 Dept., 468 N.Y.S.2d 898, 97 A.D.2d 197. 

(7) U.S.—Domany v. Otis Elevator Co., C.A.Ohio, 
369 F.2d 604, cert. den. 87 S.Ct. 2073, 387 U.S. 942, 18 
L.Ed.2d 1327. 

(16) Other instrumentalities. 

U.S.—Bustamante v. Carborundum Co., C.A.IIL, 375 
F.2d 688. 

Mont.—Baumgartner v. National Cash Register Co., 
406 P.2d 686, 146 Mont. 346. 

N.C—Page V. Sloan, 183 S.E2d 813, 12 N.CApp. 433, 
affd. 190 S.E2d 189, 281 N.C 697. 

S.D.-Wheeler v. Comer, 170 N.W.2d 883, 84 S.D. 287. 
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Md.—Blankenship v. Wagner, 273 A.2d 412, 261 Md. 
37. 

Mich.—Honorl v. J. L. Hudson Co., 160 N.W.2d 513, 
10 Mich,App. 623. 
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81. Cal.—Dennis v. Carolina Pines Bowling Center, 
56 Cal.Rptr. 453, 248 C.A.2d 369. 

84. U.S.—Fidelity & Cas. Co. of New York v. Funel, 
CA.La., 383 F.2d 42, cert. den. 88 S.Ct. 1410, 390 
U.S. 1024, 20 L.Ed.2d 281. 

Liberty Mut. Fire Ins. Co. v. Tidewater Oil Co., 
D.C.La.. 292 F.Supp. 818, affd., C.A., 403 F2d 
1023. 

Ala.—Delchamps, Inc. v. Stewart, Civ., 255 So.2d 586, 
certiorari denied 255 So.2d 592, 287 Ala. 729. 

Ariz.—Davis v. Fanners Pump Co., 469 P.2d 844, 12 
Ariz.App. 278. 

Fla.—Calvera v. Green Springs, Inc., App., 220 So.2d 
414, op. quashed in part on oth. grds., approved in 
part, Sup., 239 So.2d 264, vac. on oth. grds, 239 
So.2d 850. 

Ga.—Parker v. Dailey, 177 S.E.2d 44, 226 Ga. 643, 
mandate conf. to 178 S.E.2d 224, 122 Ga.App. 575. 

Iowa—DeMoss v. Darwin T. Lynner Const. Co., 159 
N.W.2d 463. 

La.—D’Allesandro v. Edgar Murray Supply Co., App., 
185 So.2d 34—Charles Carter & Co. v. McGee, 
App., 213 So.2d 89—Geeck v. Garrard-Milner 
Chevrolet, Inc., App., 243 So.Corp., 262 A.2d 218, 
109 N.J.Super. 294—Harper v. Great Atlantic & 
Pac. Tea Co., App., 257 !^.2d 468. 

Mo.—Mizerany v. Gittemeier, App., 437 S.W.2d 103. 

N.J.—^Jastremski v. General Motors 31. 

N.Y.—Nussbaum v. Lacopo, 265 N.E.2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

Bauer v, Harris Intertype Corp., 316 N.Y.S.2d 
593, 35 A.D.2d 426. 

N.C.—Gore v. George J. Ball, Inc., 178 S.E.2d 237, 10 
N.C.App. 310, mod. on oth. grds. 182 S.E.2d 389, 
279 N.C. 192. 

Tex.—Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W,2d 417, err. ref. no rev. err. 

Intoxication 

Cal.—Lubeck v. Lopes, 62 Cal.Rptr, 36, 254 C.A.ld 63. 

Hair products 

La.—Rhodes v. Max Factor, Inc., App., 264 So.2d 263. 

85. Colo.—Shutt V, Kaufman’s, Inc., 438 P.2d 501, 
165 Colo. 175. 

Idaho—Insurance Co, of North America v. Anderson, 

, 438 P.2d 265, 92 Idaho 114. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 
9. 

Particular falling objects 

(3) D.C.—Ruml V. Giant Food, Inc., App., 290 A.2d 

571. 

Ga,—Metzel v. Canada Dry Corp., 188 S.E.2d 175, 125 
Ga.App. 460. ' 

Ill.—McKinney v. High-Low Foods, Inc., 244 N.E.2d 
394, 104 Ill.App.2d 217. 

Pa.—Dougherty v. Great Atlantic & Pac. Tea Co,, 289 
A.2d 747, 221 Pa.Super. 221. 

(15) Other objects. 

La.—Barilleaux v. George D. Matrix, Inc., App., 202 
So.2d 461. 

Flying objects 

Md.—Smith v. Kelly, 229 A.2d 79, 246 Md. 640. 
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86. Cal.—Putensen v. Clay Adams, Inc., 91 Cal.Rptr. 
319, 12 C.A.3d 1062. 

Del—National Fire Ins. Co. of Hartford v. Pennsylva¬ 
nia R. Co., Super., 220 A.2d 217, 

Iowa—Smith v. Ullerich, 145 N,W.2d 1, 259 Iowa 797. 

Ohio—Norman v. Thomas Emery’s Sons, Inc., 218 
N.E.2d 480, 7 Ohio App.2d 41. 

Tex.—Trio Transport, Inc. v. Henderson, Civ.App., 413 
S.W.2d 806, err. ref. no rev. err. 

Particular machinery or appliance 

(10) Ga.—Darlington Corp. v. Finch, 149 S.E.2d 861, 

113 Ga.App. 825. 

La,—West v. Hydro-Test, Inc., App., 196 So.2d 598— 
Adamson v. Westinghouse Elec. Corp., App., 236 
So.2d 556. 

N.J.—Hillas V. Westinghouse Elec. Corp., 293 A.2d 419, 
120 N.J.Super. 105, 63 A L.R.3d 986. 


N.Y.—Feblot V. New York Times Co., 299 N.E.2d 672, 
32 N Y.2d 486, 346 N.Y.S.2d 256. 63 A.L.R.3d 
881. 

Sullivan v. Isadore Rosen & Sons, Inc., 320 
N.Y.S.2d 197. 36 A.D.2d 809. 

Ohio—Isaacs v. Warren Terrace, Inc., 277 N.E.2d 88, 
31 Ohio Misc. 65. 

Tex.—Wire Rope Corp. of America v. Bamer, Civ. 
App., 446 S.W.2d 361. 

(13) U.S.—Ross V. Up-Right, Inc., C.A,Tex., 402 
F.2d 943. 

(15) U.S.—Vandercook & Son, Inc. v. Thorpe, C.A. 
Fla., 322 F.2d 638, reh. 344 F.2d 930, app. after remand 
395 F.2d 104. 

(19) Other items. 

Md.—Hacker v. Shofec, 248 A.2d 351, 251 Md. 672. 
Tex.—LeBlanc, Inc. v. Gulf Bitulithic Co., Civ.App., 
412 S.W.2d 86, err. ref. no rev. err. 

86.5. Ga.—Barron v. Evans, 153 S.E.2d 577, 115 
Ga.App. 73. 

La.—Thomas v. Gillette Co., App., 230 So.2d 870, wnt 
ref. 233 So.2d 249, 255 U. 809. 

Wis—Grunwald v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433 
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87. Tex.—Owen v. Brown, 447 S.W.2d 883. 

89. Va.—Norfolk & W. Ry. Co. v. Anderson, 151 
S.E.2d 628, 207 Va. 567. 

90. La.—Arnold v. U.S. Rubber Co., App., 203 So. 2d 
764, writ ref. 206 So.2d 91, 251 La. 738, and 206 
So.2d 91. 251 La. 739. 

Containers of harmless commodities 

(2) Other instances. 

Minn.—Cerepak v. Revlon, Inc., 200 N.W.2d 33, 294 
Minn. 268. 

Automobile tire 

(2) Other instances. 

U.S.—Edwards v. Sears, Roebuck & Co., C.A.Miss., 
512 F.2d 276. 

La.—Estill V. Hanover Ins. Co., App., 209 So.2d 542. 

The doctrine of res ipsa loquitur is 
inapplicable to tire blowout cases, at 
least where the blowout occurs after 
possession and some significant us¬ 
age.^ ^ 

90.5, Fla.—Goodyear Tire and Rubber v. Hughes 
Supply Co., Inc., 358 So.2d 1339. 

91. Ill.—Beccue v. Rockford Park Dist., 236 N.E.2d 
105, 94 Ill.App.2d 179. 

Ky.—Ferguson v. J. Bacon and Sons, 406 S.W.2d 851, 
N.C.—Cagle v. Robert Hall Clothes. 175 S.E.2d 703, 9 
N.C.App, 243. 

Business premises 

(1) Ark.—Moore v. Willis, 426 S.W.2d 372, 244 Ark. 
614. 

(2) Ala,—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

(3) Ala.—F. W. Woolworth Co. v. Ney, 194 So. 667, 
239 Ala. 233. 

La.—Fish v. Aetna Cas. & Sur. Co., App., 205 So.2d 
187, writ ref. 206 So.2d 713, 251 La. 863—Ardoin 
V. U.S. Fidelity & Guaranty Co., App., 205 So.2d 
610. 

(4) Fla.—^Williams v, Holland, App., 205 So.2d 682. 
Kan.—Carter v. Food Center, Inc., 485 P.2d 306, 207 

Kan. 332. 

La.—Sims v. Gibwn’s of Denham Springs, Inc., App., 
205 So.2d 824—Lofton v. Travelers Ins. Co., App,, 
208 So.2d 739, writ ref. 211 So.2d 327, 252 La- 457. 
Miss.—F. W. Woolworth Co. v. Stokes, 191 So.2d 411. 
jq.C.—Smithson v. W. T. Grant Co., 153 S.E.2d 68, 269 
N,C. 575—Hinson v. Cato’s, Inc., 157 S.E.2d 537, 
271 N.C. 738. 

(6) Other cases involving falls on floors. 

N.C.—Hedrick v. Tignicre, 147 S.E.2d 550, 267 N.C. 
62. 
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92. Ga.—Dawson v. American Heritage Life Ins. Co., 
173 S.E.2d 424, 121 Ga.App. 266 

N.C—Smithson v. W. T. Grant Co.. 153 S.E.2d 68, 269 
N.C. 575. 

Entryway 

Neb.—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381. 

93. Ariz.—Rhodes v. El Rancho Markets, 454 P.2d 
1016, 9 Ariz.App. 574, 

Cal.—Dennis v. Carolina Pines Bowling Center, 56 
Cal.Rptr. 453, 248 C.A.2d 369. 

Ky.—Cumberland College v. Gaines, 432 S.W.2d 650, 
35 A.L.R.3d 969. 

La.—Rideau v. National Food Stores of La., Inc., App., 
230 So.2d 665. 

N.M.—Garcia v. Barber’s Super Markets, Inc., App., 
463 P.2d 516, 81 N.M. 92. 

NY.—Cameron v. H. C. Bohack Co., 280 N.Y.S.2d 
483, 27 A.D.2d 362. 

N.C.—Morgan v. Great Atlantic & Pac. Tea Co., 145 
S.E.2d 877, 266 N.C. 221—Grimes v. Home Credit 
Co. of Kinston, 157 S.E.2d 213, 271 N.C. 608. 

Brady v. Carolina Coach Co., 162 S.E,2d 514, 2 
N.C.App. 174—Lanier v. Roses Stores, Inc., 163 
S.E.2d 416, 2 N.C.App. 501—Colclough v. Great 
Atlantic & Pac. Tea Co., 163 S.E.2d 418, 2 N.C. 
App. 504—Gaskill v. Great Atlantic & Pac. Tea 
Co., 171 S.E.2d 95, 6 N.C.App. 690—Farmer v. 
Wellons Village Shopping Center Drug Corp., 173 
S.E.2d 64, 7 N.C.App. 538. 

Okl.—J. C. Penney Co. v. Hoover, 414 P.2d 293. 

Or.—German v. Kicnow’s Food Stores, 425 P.2d 523, 
246 Or. 334. 

Tex.—Carrell v. Williams, Civ.App., 430 S.W.2d 586, 
err. ref. no rev. err. 

Waxed floor 

Miss.—Daniels v. Morgan & Lindsey, Inc., 198 So.2d 
579. 

Okl.—Safeway Stores, Inc. v. Dobbs, 424 P.2d 55. 

Slip and fall cases 

La.—Frederic v. Winn-Dixie Louisiana, Inc., App., 227 
So.2d 387, writ ref. 227 So.2d 598, 254 U. 866—La 
Fleur V. White System, Inc., App., 235 So.2d 141— 
Fontanille v. Winn-Dixie Louisiana, Inc., App., 
260 So.2d 71, writ ref. 262 So.2d 44, 261 La. 1064. 

« 
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94. Neb.—Lund v. Mangelson, 158 N.W.2d 223, 183 
Neb. 99. 

Wis.—Dahl V. K-Mart. 176 N.W.2d 342, 46 Wis.2d 
605. 

Glass door 

Md.—Ramsey v. D.P.A. Associates, 289 A.2d 321, 265 
Md. 319. 

N.M.—Hisey v. Cashway Supermarkets, Inc., 426 P.2d 
784, 77 N.M. 638. 

N.C.—Connor v. Thalhimers Greensboro, Inc., 159 
S.E.2d 273, 1 N.CApp. 29. 

95. Ky.—Hannin v. Driver, 394 S.W.2d 750. 

Ohio—C.J.S. cited in Moore v. Denune & Pipic, Inc., 

269 N.E.2d 599, 602, 26 Ohio St.2d 125. 

§ 220.25. -Fires 

9g, U.S.—Hardware Mut. Ins. Co. v. Lukken, C.A. 
Okl., 372 F.2d 8. 

Ala.—Viking Motor Lodge, Inc. v. American Tobacco 
Co., 237 So.2d 632, 286 Ala. 112. 

Colo.—Real Estate Management Corp. v. Imperial 
Plumbing & Heating Co., App., 512 P.2d 1169. 

Ga.—CJ.S. cited In Hospital Authority of City of St. 
Marys v. Eason, 150 S.E.2d 812, 815, 222 Ga. 536, 
on remand 151 S.E.2d 776, 114 Ga.App. 531. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271—Fischer, Inc. v. Stan¬ 
dard Brands, Inc., 204 N.W.2d 579. 

Kan.—CJ.S. quoted at length in Trent v. Sellers, 563 
P.2d 1106, 1109, 1 Kan.App.2d 267. 

La.—Terre Haute Plantation, Inc. v. Louisiana & A. 
Ry. Co., App., 210 So.2d 566, writ ref. 214 So.2d 
164, 252 La. 845. 
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Mo.—clones v. Gamey Plumbing Co., 409 S.W.2d 637. 

N.H.—Gobbi V Moulton, 230 A.2d 747, 108 N.H. 183. 

N.M.—Gray v. E. J. Longyear Co., 429 P 2d 359, 78 
N.M. I6I. 

Lovato V. Plateau, Inc, App„ 444 P.2d 613, 79 
N.M. 428. 

N.D.—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 
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99. U.S.—Appalachian Ins. Co. v. Knutson, D.C.Mo., 
242 FSupp. 226. affd., C.A., 358 F.2d 679. 

Ariz.— CJS. dted in Holland v. Kitterman, 481 P2d 
549, 550, 14 Ariz.App. 179. 

Colo.—Real Estate Management Corp. v. Imperial 
Plumbing & Heating Co.. App, 512 P.2d 1169. 

D.C.-—Bankers Mut. Ins. Co. v. Fnedlander, App., 262 
A.2d 606. 

Iowa—Fischer, Inc. v Standard Brands, Inc., 204 
N.W.2d 579. 

La.—Kansas City Fire & Manne Ins. Co. v. Bituminous 
Cas. Corp., App., 209 So.2d 785—Smith v. Sean, 
Roebuck & Co., App., 209 So.2d 789—Maryland 
Cas. Co. V. Midwest Dairy Products Corp, App., 
211 So.2d 675. 

Mont.—MacDonald v. Protestant Episcopal Church in 
Diocese of Mont., 435 P 2d 369, 150 Mont. 332. 

N.M—Gray v. E. J. Longyear Co., 429 P.2d 359, 78 
N.M. 161. 

N.D.—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 

S.D.—Bearry v. Brensmg, 182 N.W.2d 655, 85 S.D. 
370. 

Experience of mankind 

U.S.—^Appalachian Ins, Co. v. Knutson, D.C.Mo., 242 
FSupp. 226, affd.. C.A., 358 F.2d 679. 

1. Circumstances held not to warrant applica¬ 
tion of doctrine 

La.—Lutheran Church of Good Shepherd of Baton 
Rouge V. Canfield, App., 233 So.2d S31, writ ref. 
236 So,2d 497, 256 La. 360. 

Substantial eridence 

Colo.—Real Estate Management Corp. v. Imperial 
Plumbing & Heating Co., App., 512 P.2d 1169. 

1.5. Ariz.—Blair v. Saguaro Lake Development Co., 
495 P.2d 512, 17 Ariz.App. 72. 

Iowa—Wilson V. Paul, 176 N.W.2d 807. 

La.—^Romero v. Butcher Air Conditioning Co., App., 
255 So.2d 132. 

Mo.—^Anderton v. Downs, App., 459 S.W.2d 101. 

N.C.—Pine State Yam Mills, Inc,, v. Troutman Found¬ 
ry Inc., App., 174 S.E.2d 706, 8 N.C.App. 521. 

Pa.—Githens, Rex'samer & Co. v. Wildstein, 236 A.2d 
792, 428 Pa. 201. 

Tex.—Trinity Universal Ins. Co. v. Cattleman’s Steak 
House. av.App., 470 S.W.2d 224. 

1.10. La.—Hartford Fire Ins. Co. v. Captain, App., 
278 So.2d 821. 

Acetylene torch 

(3) Presumption of negligence unless evidence pre¬ 
ponderates against it. 

Colo.—Real Estate Management Corp. v. Imperial 
Plumbing & Heating Co., App., 512 P.2d 1169. 

1.15. La.—Connecticut Fife Ins. Co. v. Lavergne, 
App., 224 So.2d 479—Boudreaux v. American Ins. 
Co.. App., 245 So.2d 794, affd. 264 So.2d 621, 262 
La. 721—Hargis v. Travelers Indem. Co., App., 
248 So.2d 613. 

2. Cal.—Seeley v. Combs, 52 Cal.Rptr. 578, 416 P.2d 
810, 65 C.2d 127. 

Colo.—Glens Falls Ins. Co. v. Denver Bldg. Supply Co., 
App., 501 P.2d 748. 

Conn.—Granata v. Schaefer’s Bake Shop, Inc., 232 
A.2d 513, 4 Conn.Cir. 382. 

IlL—Collgood. Inc. v. Sands Drug Co., 284 N.E.2d 406, 

5 Ill.App.3d 910. 

Iowa—CJJS. quoted in Wilson v. Paul, 176 N.W.2d 
807, 809. 

La.—Fireman’s Fund Ins. Co. v. U.S. Fidelity & Guar¬ 
anty Co., App., 276 So.2d 754. 
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Md—O’Doherty v. Catonsville Plumbing & Heating 
Co.. 278 A 2d 557, 262 Md. 646, app. after remand 
306 A 2d 248, 269 Md. 371. 

Mo.—clones v. Gamey Plumbing Co., 409 S.W.2d 637. 

Or.—Stewart v. Jefferson Plywood Co., 469 P.2d 783, 
255 Or. 603—Waterway Terminals Co. v. P. S. 
Lord Mechanical Contractors, 474 P.2d 309, 256 
Or. 361. 

Burden 
(2) Owner. 

Colo —Real Estate Management Corp. v. Imperial 
Plumbing & Heating Co, App., 512 P.2d 1169. 
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6.5. La.—New Amsterdam Cas. Co. v. Redondo, 
App., 225 So.2d 230, writ ref. 237 So.2d 592, 254 
La. 847. 

Mo.—Plato Reorganized School Dist. No. R-5 of Texas 
et al. Counties v. Intercounty Elec. Co-op. Ass’n, 
425 S.W2d 914. 

N.D.—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258—Bismarck Baptist Church v. Wiedemann In- 
dustnes, Inc., 201 N.W.2d 434. 

Doctrine not applied 

Ill.—Bolander v. Gypsum Engineering, Inc., 231 N.E.2d 
659, 87 Ill.App.2d 325. 

Limitation on rule 

Iowa—Wilson v. Paul, 176 N.W.2d 807. 

6.10, Minn.—Rochester Wood Specialties, Inc. v. 
Rions, 176 N,W.2d 548, 286 Minn. 503. 

6,25. La.—Martin v. United Gas Corp., App., 275 
So 2d 187, writ, den., Sup., 278 So.2d 506. 

N.D.—Bismarck Baptist Church v. Wiedemann Indus¬ 
tries. Inc., 201 N.W.2d 434. 

Evidence held sufficient to overcome presump¬ 
tion of negligence 

Colo.—Glens Falls Ins Co. v. Denver Bldg. Supply Co., 
App., 501 P.2d 748. 
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6.30. III.—Collgood, Inc. v. Sands Drug Co., 284 
N.E.2d 406, 5 Ill.App.3d 910. 

N C—B & J Sales and Service Corp. v. Moss, 306 
S.E.2d 816, 64 N.C.App. 170, 

§ 220.26. -Exploding Bottles 

6.50. U.S.— Barbeau v. Roddy Mfg. Co., CA.Tenn., 
431 F2d 989. 

La.—Naquin v. Baton Rouge Coca-Cola Bottling Co., 
App., 182 So.2d 691, writ ref. 184 So.2d 24, 248 
La. 1100. 

N.Y.—Cameron v. H. C. Bohack Co., 280 N.Y.S.Zd 
483. 27 A,D.2d 362. 

8. Mass.—Rafferty v. Hull Brewing Co., 215 N.E.2d 

85, 350 Mass. 359. 

9. Del.—Kates v. Pepsi Cola Bottling Co. of Salisbury, 

Md.. Super., 263 A.2d 308. 

La.—Wiley v. J, Weingarten, Inc., App., 205 So.2d 138. 

Va.—Pepsi-Cola Bottling Co. v. Yeatts, 151 S.E.2d 400, 
207 Va. 534. 
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11.5. Ark.—Royal Crown Bottling Co. v, Terry, 437 
S.W.2d 474, 246 Ark. 128. 

N.Y^—Cole V. Great Atlantic & Pac. Tea Co., 254 
N.Y.S.2d 929, 44 Misc.2d 694, affd. 267 N.Y.S.2d 
327, 328, 25 A.D.2d 497. 

In Missouri 

(6) Other statements. 

Mo.—Beuttcnmuller v. Vess Bottling Co. of St. Louis, 
447 S.W.2d 519. 

12, N.Y.—Lindenauer v. State, 356 N.Y.S.2d 366, 45 
A.D.2d 73. 

page 621 

13,10. Ga.—Kennedy v. Friedman, 179 S.E2d 566, 
123 Ga.App. 105, revd. on oth. grds. 182 $.E2d 
761, 227 Ga. 722, on remand 183 S.E.2d 920, 124 
Ga.App. 340. 


14. La.—Lafleur v. Coca-Cola Bottling Co. of Lake 
Charles, Inc., App., 195 So.2d 419, writ ref. 196 
So.2d 802, 250 La. 488. 

Ohio—Cusumano v. Pepsi-Cola Bottling Co., 223 
N.E.2d 477, 9 Ohio App.2d 105. 

15,5. Minn.—Holkestad v. Coca-Cola Bottling Co. of 
Minn., Inc., 180 N.W.2d 860, 288 Minn. 249. 
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15,10. N.Y.—Cole V. Great Atlantic & Pac. Tea Co., 
254 N.Y.S.2d 929, 44 Misp.Zd 694, affd. 267 N.Y. 
S.2d 327, 328, 25 A.D.2d 497. 

16. Mass.—Rafferty v. Hull Brewing Co., 215 N.E2d 
85, 350 Mass. 359. 

§ 221. In General 
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18. Ill.—Bianca v. Sears, Roebuck & Co., 289 N.E.2d 
231. 8 Ill.App.3d 116. 

20. U.S.—Steinhauser v. Hertz Corp., C.A.N.Y., 421 
F.2d 1169. 

N.Y.—Lusardi v. Regency Joint Venture, 231-235, 63rd 
Corp., Regency Affiliates, 315 N.Y.S.2d 871, 35 
A.D.2d 264. 

Tex.—Cummings v. Jess Edwards, Inc., Civ.App., 445 
S.W.2d 767, err. ref. no rev. err. 

Direct or circumstantial evidence 

(1) Kan.—Hugo v. Manning, 441 P.2d 145, 201 Kan. 

391. 
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21. U.S.—Blohm v. Cardwell Mfg. Co,, C.A.Wyo., 
380 F.2d 341—Crown Cork & Seal Co. v. Morton 
Pharmaceuticals, Inc., C.A.Tenn., 417 F.2d 921— 
Wallner v. Kitchens of Sara Lee, Inc., C.A.Ill., 419 
F.2d 1028. 

George v. Morgan Const. Co., D.CPa,, 389 
F.Supp. 253. 

Cal.—Howe v. City Title Ins, Co., 63 CalRptr, 119, 255 
C.A.2d 85—Kuhlmann v. Pascal and Ludwig, 85 
Cal.Rptr. 199, 5 C.A.3d 144. 

Fla.—St. Louis-San Francisco Ry. Co. v. Burlison, 
App., 262 So.2d 280. 

III.—Taylor v. Carborundum Co., 246 N.£.2d 898, 107 
Ill.App.2d 12—Santiago v. Package Machinery Co., 
260 N.E2d 89. 123 IIl.App.2d 305—O’Brien v. 
Stefaniak, 264 N.E2d 781, 130 Ill.App.2d 398. 

Md.—Western Maryland Ry. Co. v. Griffis, 253 A.2d 
889, 253 Md. 643. 

Mass.—Carey v. New Yorker of Worcester, Inc., 245 
N.E.2d 420, 355 Mass. 450. 

Mich.;—Sparks v. Ferro Equipment Co., 184 N.W.2d 
220, 28 Mich.App. 285—Love v. Bnimley, App., 
186 N.W.2d 19, 30 Mich.App. 61. 

N.H.—Wiggin v. Kent McCray of Dover, Inc., 252 
A.2d 418, 109 N.H. 342. 

N.Y.—Gonzalez v. Concourse Plaza Syndicates, Inc., 
298 N.Y.S.2d 167, 31 A.D.2d 401, app. after re¬ 
mand 324 N.Y.S.2d 962, 37 A.D.2d 822—Thome 
V. Burr, 340 N.Y.S.2d 677, 41 A.D.2d 662. 

Weiss V. Daitch-Shopwell Superettes, Inc., 271 
N.Y.S.2d 323, 50 Miac.2d 735, affd. 279 N.Y.S.2d 
633, 53 Misc.2d 644. 

N.C.—Whitford Bros., Inc. v. Cannon, 175 S.E2d 597, 

9 N.C.App. 275. 

Or.-Byrd v. Lord Bros. Contractors, Inc., 473 P.2d 
1018, 256 Or. 421. 

Pa.—Bialek v. Pittsburgh Brewing Co., 242 A.2d 231, 
430 Pa. 176. 

Tp.—Jones v, Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev. err. 

Wash.—Nordstrom v. White Metal Rolling & Stamping 
Co^., 453 P.2d 619 75 Wa8h.2d 629—Brown v. 
Quick Mix Co., Division of Koehring Co., 454 P.2d 
205, 75 Wash.2d 833. 

Documents indicating standard of care 

(2) Other documents. 

Colo.—Summit County Development Corp. v. Bagnoli, 
441 P.2d 658, 166 Colo. 27. 
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Or—Waterway Terminals Co. v. P. S Lord Mechanical 
Contractors, 406 P.2d 556, 242 Or. 1, 13 A.L R.3d 
1 . 

(3) Discretion of court 

N.H.—Lemery v O’Shea Denms, Inc., 291 A.2d 616, 
112 N.H. 199, 58 A.L.R.3d 143. 

(4) Safety code held admissible. 

N.H.—Lemery v. O’Shea Dennis, Inc, 291 A.2d 616, 
112 N.H. 199, 58 A.LR.3d 143 

Related acts 

Ga.—Johnson v. Myers, 165 S.E.2d 739, 118 Ga.App. 
773, 33 AX.R.3d 1047. 

Expert testimony 

Kan.—Butterfield v. Pepsi-Cola Bottling Co. of Wichita, 
499 P.2d 539, 210 Kan. 123. 

22. U.S.—Blohm v. Cardwell Mfg. Co., C.A.Wyo., 
380 F.2d 341—McCarthy v. Kroger Co., C A.Pa., 
385 F.2d 150—Vroman v. Sears, Roebuck & Co., 
C.A.Mich., 387 F.2d 732—^Joseph T. Ryerson & 
Son, Inc. V. H. A. Crane & Brother, Inc., C.A. 
N.J., 417 F.2d 1263. 

Wilson V. Savage Arms Corp., D.C.Pa., 305 
F.Supp. 1163. 

Ala.—Wayland Distributing Co. v. Gay, 252 So.2d 414, 
442, 287 Ala. 446. 

D.C.—Dunn v. Evening Star Newspaper Co., App, 232 
A.2d 293. 

Ga.—Kilgore v. Nasworthy, 183 S.E.2d 481, 124 Ga. 
App. 261. 

Ill.—Morse v. Michaelson, Rabig and Ramp, 243 
N.E.2d 271, 101 Ill.App.2d 366—Taylor v. Carbo¬ 
rundum Co., 246 N.E2d 898, 107 Ill.App.2d 12— 
Merchants Nat. Bank of Aurora v. Elgin, J. & E. 
Ry, Co.,'257 N.E.2d 216, 121 Ill.App.2d 445, affd, 
273 N.E.2d 809, 49 II1.2d 118. 

Ky.—Wagers v. Frantz, Inc., 445 S.W 2d 453, app. after 
remand 488 S.W.2d 700. 

Mont.—French v. Abercrombie, 480 P.2d 187, 156 
Mont. 356. 

Neb.—Vietz v. Texaco, Inc., 203 N.W.2d 513, 189 Neb. 
514. 

N.Y.—Riley v. R.M. Hollingshead Corp., 287 N.Y.S.2d 
928, 29 A.D.2d 848—De Dona v. Dwyer, 313 
N.Y.S.2d 324, 35 A.D.2d 549. 

Or.—Reserve Ins. Co. v. Staal, 560 P.2d 1082, 277 Or. 
439. 

Tenn.—Cook & Nichols, Inc. v. Peat, Marwick, Mitch¬ 
ell & Co., App., 480 S.W.2d 542. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., .421 S.W.2d 933, 28 A,L.R.3d 911, err. ref. 
no rev. err. 

W.Va.—McGann v. Hobbs Lumber Co., 145 S.E.2d 
476, 150 W.Va, 364. 

Wis.—Marolla v. American Family Mut. Ins. Co., 157 
N.W.2d 674, 38 Wis.2d 539. 

Irrelevant contract 

(3) U.S.—Eadens v. New York Shipbuilding Corp,, 

C.A.N.J., 382 F.2d 263. 

Conn.—Wright v. Coe & Anderson, Inc., 239 A.2d 493, 
156 Conn. 145. 

N.C—Lewis v. Barnhill, 148 S.E.2d 536, 267 N.C, 457. 

Ohio—Bennison v. Stillpass Transit Co., 214 N.E,2d 
213, 5 Ohio St.2d 122. 

Contributory negligence of father 

(2) Other evidence. 

Wash.—Laudermilk v. Carpenter, 457 P.2d 1004, 78 
Wash.2d 92. adhered to 469 P.2d 547, 78 Wash.2d 
92. 

Expert evidence 

N.H.—Lemery v. O’Shea Dennis, Inc., 291 A.2d 616, 
112 N.H. 199, 58 A.LR.3d 143. 
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23. U.S.—Eastern Brick & Tile Co. v. U.S., D.C.S.C., 
281 F.Supp. 216. 

Alaska—^Transamerica Title Ins. Co, v. Ramsey, 507' 
P.2d 492. 

Mental attitude 

(2) Other instances. 

Md.—White v. Kmg, 242 A.2d 494, 250 Md. 192. 


Contract provisions 

Idaho—Davis v. Nelson-Deppe, Inc,, 424 P2d 733, 91 
Idaho 463. 

Financial condition 

(2) Other matters. 

U.S.—Wooddell v. Amstad Industnes, Inc,, CA.Pa, 
464 F.2d 5. 

Offers to repurchase premises irrelevant 

N.C-Lindstrom v. Chesnutt, 189 S.E.2d 749, 15 N.C. 

App 15. cert. den. 191 S.E.2d 361, 281 N.C. 757. 
24, Conn.—Acampora v Ledwitz, 269 A.2d 288, 159 
Conn. 377. 

Mont.—Ashton v. Harris, 505 P.2d 413, 161 Mont. 108. 
Tex.—Thomas v. T. C. Bateson Co., Civ.App.. 437 
S.W.2d 386, err ref no rev. err 
26. Tex.—Hot Spot Detectors, Inc. v. Farmers Supply 
Co. of Hartley, Civ.App.. 401 S W.2d 109, err. ref. 
no rev. err.—Ford v. Shallowater Airport, Civ. 
App., 492 S.W.2d 655, err. ref no rev. err. 

Wash.—Moore v. Mayfair Tavern, Inc., 451 P.2d 669, 
75 Wash.2d 401. 
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29. U.S.—Spurr v. LaSalle Const. Co., C A.III., 385 
F.2d 322 

Ga.—Stuckey’s Carriage Inn v. Phillips, 178 S.E.2d 543, 
122 Ga.App. 681. 

§ 222. Manner and Circumstances 
of Accident or Injury in 
General 

30. Tenn.—Bivin v. Southern Oil Service, Inc, 394 
S.W.2d 141, 54 Tenn.App. 678. 

31. Or.—Mezyk v. National Repossessions, Inc., 405 
P.2d 840, 241 Or. 333. 
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32. U.S.—Dazenko v. James Hunter Mach. Co., C.A. 
Ill., 393 F.2d 287. 

Ill.—Marut v. Costello, 202 N.E.2d 853, 53 Ill.App.2d 
340, affd. 214 N.E.2d 768, 34 I11.2d 125. 

§ 224. Acts After the Injury 
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30.50. Wash.—Golden Gate Hop Ranch, Inc. v. Vel- 
sicol Chemical Corp., 403 P.2d 351, 66 Wash.2d 
469, cert, den, 86 S.Ct. 644, 382 U.S. 1025, 15 
L.Ed.2d 539. 

40, N.Y.—Peters v. Revlon, Inc., 328 N.Y.S.2d 110, 
38 A.D.2d 696. 

Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E2d 
839, 4 Ohio App.2d 126. 

Pa.—Niznik v. Dravo-Doylc Co., 113 P.L.J. 482. 

§ 225. -Changes, Repairs, and 

Precautions 
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43. N.C.—CJ5. quoted at length in Price v. Sea¬ 
board Air Line R. Co., 161 S.E.2d 590, 602, 274 
N.C 32. 

Inadmissibility under statute to prove negli" 
gence 

Kan.—Huxol v. Nickel!, 473 P.2d 90, 205 Kan. 718. 

44. U.S.—Heilig v. Studebaker Corp., C,A.Okl., 347 
F.2d 686—Stevens v. Consolidated Mut. Ins. Co., 

C. A.Puerto Rico, 352 F.2d 41—Stephan v. Marlin 
Firearms Co,, C.A.Cbnn., 353 F,2d 819, cert. den. 
86 S.Ct. 1584, 384 U.S. 959, 16 L.Ed.2d 672— 
Louisville & N.R. Co. v. Williams, C.A.Ala., 370 
F.2d 839—American Airlines, Inc. v. U.S., C.A. 
Tex., 418 F.2d 180—Wallncr v. Kitchens of Sara 
Lee, Inc., C.A.I1I., 419 F.2d 1028. 

Frankel v. Burke’s Excavating, Inc., D.C.Pa., 269 
F.Supp. 1007, affd., C.A., 397 F.2d 167—Reddick 
V. White Consol, Industries, Inc., D.CGa., 295 
F.Supp. 243—Ferguson v. Ben M. Hogan Co., 

D. C.Ark., 307 F.Supp. 658. 
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Alaska—Otis Elevator Co v. McLaney, 406 P.2d 7. 
Ark.—Livingston v. Fuel. 433 S.W 2d 380, 245 Ark. 
618. 

Cal.—Ault V. International Harvester Co., 117 Cal. 
Rptr. 812, 528 P.2d 1148. 13 C.3d 113, 74 A.L. 

R. 3d 986. 

Colo.—Burr v. Green Bros. Sheet Metal, Inc., 409 P.2d 
511, 159 Colo. 25. 

Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R.3d 1091—Wright v. Coe & Ander- 
son, Inc., 239 A.2d 493, 156 Conn. 145. 

Ga.—Stuckey’s Carriage Inn v/ Phillips, 178 S.E.2d 543, 
122 Ga.App. 681. 

Idaho—Otts v. Brough, 409 P.2d 95, 90 Idaho 124. 
Ill.—Mitchell v. Four States Machinery Co., 220 N.E.2d 
109, 74 Ill.App.2d 59—Christianson v. City of 
Chicago Heights, 243 N.E.2d 677., 103 Ill.App.2d 
315. 

Kan.—Huxol v. Nickell, 473 P.2d 90, 205 Kan. 718. 
Ky.—Cox V. City of Louisville, 439 S.W.2d 51. 

La.—Pitre v. Employers Liability Assur. Corp,, App., 
234 So.2d 847, application den. 237 So.2d 398, 256 
La 617. 

Miss.—Catholic Diocese of Natchcz-Jackson v. Jaquith, 
224 So.2d 216 

Mo.—C.JJS. cited in Stoeppelman v. Hays-Fendler 
Const. Co., App., 437 S.W.2d 143, 152. 

N.J.—Price v. Buckingham Mfg. Co., 266 A.2d 140, 110 
N.J.Super. 462. 

N.Y.—Priolo V Lefferts General Hospital Inc., 283 
N.Y.S.2d 203, 54 Misc.2d 654 
N.C.—C.J.S. cited in Emerson v. Great Atl. & Pac. Tea 
Co., Inc., 255 S.E.2d 768, 772, 41 N.CApp. 715. 
Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E2d 
839, 4 Ohio App.2d 126. 

Or.—Rich V. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or 185—Parsons v. Leavitt, 437 P.2d 843, 249 Or. 
283—Phipps v. Air King Mfg. Corp., 501 P.2d 790, 
263 Or. 141. 

Pa.—Pressler v. City of Pittsburgh, 214 A.2d 616, 419 
Pa. 440. 

S.C.—Maus v. Pickens Sentinel Co., 186 S.E.2d 809, 
258 S.C. 6. 

Tex.—Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref no rev. err., Sup., 393 

S. W.2d 821—^J. Weingarten, Inc. v. Sandefer, Civ. 
App., 490 S.W.2d 941, err. ref no rev. err. 

Wash —Kennard v. Mountain View Development Co., 
419 P.2d 154, 69 Wash.2d 492. 

Reil V. State, 484 P.2d 1150, 4 Wash.App. 976. 
Reason for rule 
(2) Other reasons. 

U.S.—Russell V. Page Aircraft Maintenance, Inc., C,A. 
Ala., 455 F.2d 188. 

Cal.—Westbrooks v. Gordon H. Ball, Inc., 56 Cal.Rptr. 
422, 248 C.A.2d 209. 

Ind.—Dudley Sports Co. v. Schmitt, 279 N.E.2d 266, 
151 Ind.App. 217. 
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46. U.S. — Stevens v. Consolidated Mut. Ins, Co., C.A. 
Puerto Rico, 352 F.2d 41—Spurr v. LaSalle Const. 
Co., C.A.I11., 385 F.2d 322—Wallner v. Kitchens 
of Sara Lee, Inc., C.A.Ill., 419 F.2d 1028. 

Becker Pretzel Bakeries, Inc. v. Universal Oven 
Co., D.C Md., 279 F.Supp. 893—Reddick v. White 
Consol. Industries, Inc., D.C.Ga., 295 F.Supp. 243. 
Cal.—Baldwin Contracting Co. v. Winston Steel Works, 
Inc., 46 CakRptr. 421, 236 C.A.2d 565. 

Ga,—Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 Ga.App. 254. 

Ill.—Sutkowski V. Universal Marion Corp., 281 N.E.2d 
749, 5 Ill.App.3d 313. 

Kan.—Huxol v. Nickell, 473 P.2d 90, 205 Kan. 718. 
Md —Blanco v. J. C. Penney Co., 24^ A.2d 645, 251 
Md. 707, 

Mich.—Little v. Borman Food Stores, Inc., 190 N.W.2d 
269, 33 Mich.App. 609, 

Mo.—CJ.S. cited ia Stoeppelman v. Hays-Fendler 
Const. Co.. App., 437 S.W.2d 143, 152. 

NJ.—Ryan v. Port of New York Authority, 281 A.2d 
539, 116 N.J.Super. 211. 
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N.Y.—Priolo V. Lefferts General Hospital Inc., 283 
N.Y.S.2d 203, 54 Misc.2d 654. 

47. III.—Dallas v. Granite City Steel Co., 211 N.E.2d 
907, 64 ni.App.2d 409. 
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47.10, Cal.—Baldwin Contracting Co. v. Winston 
Steel Works, Inc., 46 Cal.Rptr. 421, 236 C.A.2d 
565. 

Idaho—Otts V, Brough, 409 P.2d 95, 90 Idaho 124. 

49. U.S.—Bailey v. Kawasaki-Kisen, K.K., C.A.La., 
455 F.2d 392, app. after remand 478 F.2d 839. 

53. U.S.—Karlson v. 305 East 43rd St. Corp., C.A. 
N.Y., 370 F.2d 467, cen. den. 87 S.Ct. 1690, 387 
U.S. 905, 18 L.Ed2d 625. 

Cal.—Morehouse v. Taubman Co., 85 CaLRptr. 308, 5 
C.A.3d 548. 

Kan.—Huxol v, Nickell, 473 P.2d 90, 205 Kan. 718. 

Mich.—^Thompson v. Essex Wire Co., 183 N.W,2d 818, 
27 Mich. App. 516. 

N.Y.—Croffv. Kearns, 286 N.Y.S.2d 119, 29 A.D.2d 
703, affd. 238 N.E2d 927, 22 N.Y.2d 718, 291 
N.Y.S.2d 821. 

Or.-Parsons v. Leavitt, 437 P.2d 843, 249 Or. 283. 

Wash.—Brown v. Quick Mix Co., Division of Koehring 
Co., 454 P.2d 205, 75 Wash.2d 833. 
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56.50. U.S.—Ryan v. F. W. Woolworth Co., D.C. 
Ohio, 289 FSupp. 940. 

N.H.—O’Neal v. F. W. Woolworth Co., 247 A.2d 183, 
109 N.H. 197. 

Or.—Phipps v. Air King Mfg. Corp., 501 P.2d 790, 263 
Or. 141. 

57. Wash.—Stark v, Allis—Chalmers & Northwest 
Roads, Inc,, 467 P.2d 854, 2 Wash.App. 399. 

Evidence admissible whether issue part of plain¬ 
tiffs case or defendant injects it as defense 

Wash.—Brown v. Quick Mix Co., Division of Koehring 
Co., 454 P.2d 205, 75 Wash.2d 833, overruling 
Kennard v. Mountain View Dev. Co., 69 Wash.2d 
492, 419 P,2d 154. 
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64. Cal.—Love v..Wolf, 58 Cal.Rptr. 42, 249 C.A.2d 
822. 

§ 226. Acts or Conduct at or before 
the Injury 

67. Cal.—Ungefug v. D’Ambrosia, 58 Cal.Rptr. 223, 
250 CA.2d 61. 

La.— CJ.S. quoted at lengdi in Champagne v. Mc¬ 
Donald, App., 355 So.2d 1335, 1340. 

68.5. La.—Sulh'ns v. City of Shreveport, App., 229 
So.2d 390. 

§ 228. Complaints or Warnings 

71. Ariz.— CJ.S. quoted at length in Southern Pac. 
Co. V. Barnes, 415 P.2d 579, 584, 3 ArizApp. 483. 

Mo.—C J.S. cited in Vinyard v. Vinyard Funeral Home, 
Inc., App., 435 S.W.2d 392, 396. 

§ 229. Condition of Place or Appli¬ 
ance 
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74il0. Similarity of condition 

N.Y.—Kasper v. Buffalo Bills of Western New York, 
345 N.Y.S.2d 244, 42 A.D.Zd 87. 

§ 230. -Before Accident 

75, Ala.—Riddle v. Dorough, 187 So.2d 568, 279 Ala. 
527. 

Mo.—Stoeppelman v. Hays-Fendler Const. Co., App., 
437 S.W.2d 143. 

N.Y.—^DiLeo v. Lincoln Center for Performing Arts, 
Inc., 329 N.Y.S.2d 637, 38 A.D.2d 830. 

Tex.—Cirilo v. Cook Paint & Varnish Co., Civ.App., 
476 S.W.2d 742, err, ref. no rev. err. 
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Prior repairs 

N.Y.—Priolo V. Lefferts General Hospital Inc., 283 
N.Y.S.2d 203, 54 Misc.2d 654. 

page 635 

76. S.C.—Phillips V. K-Mart, Division of S. S. Kresge 
Co.. 173 S.E2d 916, 254 S.C 150. 

78. Iowa—Hartwig v. Olson, 158 N.W.2d 81, 261 
Iowa 1265. 

Md.—Cutlip V. Luckey Stores, Inc., 325 A.2d 432, 22 
Md.App. 673. 

Vt.—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 

§ 231. -After Accident 
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84. U.S.—Bitsos V. Red Owl Stores, Inc., C.A.S.D., 
459 F.2d 656. 

Ala.—Riddle v. Dorough, 187 So.2d 568, 279 Ala. 527. 

Fla.—Walton v. Robert E. Haas Const. Corp., App., 
259 So.2d 731. 

Mass.—Civitarese v. Gomey, 266 N.E2d 668, 358 
Mass. 652. 

Mich.—Little v. Borman Food Stores, Inc., 190 N.W.2d 
269, 33 Mich.App. 609. 

Factors considered 

U.S.—Bailey v. Kawasaki-Kisen, K.K„ C.A.La., 455 
F.2d 392, app after remand 478 F.2d 839. 

85. Ill.—Holt V. A. L. Salzman and Sons, 232 N.E.2d 
537, 88 Ill.App.2d 306. 

Pa.—Farrell v. Bonner, 227 A.2d 683, 424 Pa. 301. 

Wash.—Breimon v. General Motors Corp., 509 P.2d 
398, 8 Wash.App. 747. 
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87. N.Y.—Kasper v. Buffalo Bills of Western New 
York, 345 N.Y.S.2d 244, 42 A.D.2d 87. 

Pa.—Abbott v. Onopiuk, 263 A.2d 881, 437 Pa. 412. 

87,5, Pa.—Semet v. Andorra Nurseries, Inc., 86 
Montg. 120, affirmed 219 A.2d 357, 421 Pa. 484. 

88. Subsequent remedial conduct 

Kan.—Thierer v. Board of County Com’rs of Geary 
County, 512 P.2d 343, 212 Kan. 571. 

90, U.S.—Olin-Mathieson Chemical Corp. v. Allis- 
Chalmers Mfg, Co., CA.Tcnn., 438 F.2d 833. 

91. Ill.—La Salle Nat. Bank v. Feldman, 223 N.E2d 
180, 78 Ill.App.2d 363. 

§ 232. General Custom and Usage 
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96. U.S,—Colorado Mill. & Elevator Co. v. Terminal 
R.R. Ass’n of St. Louis, CA.Mo., 350 F.2d 273, 
cert. den. 86 S.Ct. 563, 382 U.S. 989, 15 L.Ed.2d 
476—^Town of Radcliffe, Iowa v. Carroll, C.A. 
Iowa, 360 F,2d 321—Walsh v. Miehle-Goss-Dex- 
ter, Inc., C.A.Pa., 378 F.2d 409—Norton v. Rail¬ 
way Exp. Agency, Inc., C.A.Pa., 412 F.2d 112. 

Tebbs v. Baker-Whitcley Towing Co., D.C.Md., 
271 F.Supp. 529, affd., C.A., 407 F.2d 1055. 

Ariz.—Johnson v, Garnand, 501 P.2d 32, 18 Ariz.App. 
191, 

D.C.—I.M. of Atlantic City v. District of-Columbia, 
D.C, 356 F.Supp. 487. 

Cal,—Rosenberg v. Goldstein, 55 Cal.Rptr. 306, 247 
C.A.2d 25—Romeo v. Jumbo Market, 56 Cal.Rptr. 
26, 247 C.A.2d 817. 

Ga.—Stuckey’s Carriage Inn v. Phillips, 178 S.E.2d 543, 
122 Ga.App. 681. 

Ill.—Bridges V. Ford Motor Co., 243 N.E.2d 559, 104 
IU.App.2d 26. 

Iowa—CJ.S. cited in Brooks v. Dickey, 158 N.W.2d 
11, 13, 261 Iowa 1213. 

Kan.—Williams v. Union Pac. R. Co., 465 P.2d 975, 
204 Kan. 772, 205 Kan, 61. 

Ky.—Hannin v. Driver, 394 S.W,2d 750. 

La.—Jaeger v. Herald, App., 186 So.2d 365. 

Mich.—Fries v. Merkley, 154 N.W.2d 50, 8 Mich.App. 
177. 


Minn.—Schmidt v. Beninga, 173 N.W.2d 401, 285 
Minn. 477. 

Mo.—CJ,S. cited in Broadview Leasing Co. v. Cape 
Central Airways, Inc., 539 S.W.2d 553, 562. 
Neb.—Wilbur v. Schweitzer Excavating Co., 148 
N.W.2d 192, 181 Neb. 317. 

N.Y.—Mallor v. Wolk Properties, Inc., 311 N.Y.S.2d 
141, 63 Misc.2d 187. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref. 
no rev. err. 

Utah—Singleton v. Alexander, 431 P.2d 126, 19 Utah 
2d 292. 

Va.—C. and M. Promotions v. Ryland, 158 S.E.2d 132, 
208 Va. 365. 

Wash.—CJJS. cited In Simpson Timber Co. v. Ljutic 
Industries, Inc., 463 P,2d 243, 249, 1 Wash.App. 
631. 

Wyo.—Prine v. Thelen, 496 P.2d 905. 

Degree of custom as factor 
Ind.—Roberts v. Indiana Gas & Water Co., App., 218 
N.E2d 556, 140 Ind.App. 409. 

Contributory negligence 

Cal.—Gyerman v. U.S. Lines Co., 102 Cal.Rptr. 795, 
498 P.2d 1043, 7 C.3d 488. 
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97. U.S.—McCarthy v. Kroger Co.. D.C.Pa,, 260 
F.Supp. 384, affd., C.A., 385 F.2d 150. 

N.D.—Glatt v. Feist, 156 N.W.2d 819, 28 A.L.R.3d 
1278. 

Tenn.—Merchants & Mfrs, Transfer Co. v. Johnson, 
403 S.W.2d 106, 55 Tenn.App. 537. 
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99. Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 243 
C.A.2d 396. 

Conn.—DePaola v. Seamour, 303 A.2d 737, 163 Conn. 
246. 

Ga.—Welsh v. Fowler, 183 S.E2d 574, 124 Ga.App. 
369. 

Mont.—Hacklcy v. Waldorf-Hoerner Paper Products 
Co., 425 P.2d 712, 149 Mont. 286. 

N.D.—CJf.S. cited in Brauer v. James J. Igoe & Sons 
Const., Inc., 186 N.W.2d 459, 472. 

Or.—Robbins v. Steve Wilson Co., 463 P.2d 585, 255 
Or. 4. 

1. U.S.—Speyer, Inc. v. Humble Oil & Refining Co., 

C.A.Pa., 403 F.2d 766, cert. den. 89 S.a. 1634, 
394 U.S. 1015, 23 L.Ed.2d 41. 

Magill v. Westinghouse Elec. Corp., D.C.Pa., 327 
F.Supp. 1097, affd. in part, remd. in part, C.A., 464 
F.2d 294. 

Cal.—Diamond v. Grow, 52 Cal.Rptr. 265, 243 C.A.2d 
396. 

Minn.—C.J.S. cited in McCormack v. Hankschraft Co., 
154 N.W.2d 488, 498. 278 Minn. 322. 

Miss.—CJ.S. cited in Catholic Diocese of Natchez- 
Jackson v. Jaquith, 224 So.2d 216, 222. 

N.C.—CJ1.S. cited in Woodall Flying Service, Inc. v. 

Thomas, 218 S.E2d 203, 206, 27 N.C.App. 107. 
N.D.—Brauer v. James J. Igoe & Sons Const., Inc., 186 
N.W.2d 459. 

Or.-Robbins v. Steve Wilson Co., 463 P.2d 585, 255 
Or. 4. 

Va.—C. and M. Promotions v. Ryland, 158 S.E2d 132, 
208 Va. 365. 

2. Wash.—Simpson Timber Co. v, Ljutic Industries, 

Inc., 463 P.2d 243, 1 Wash.App. 631. 
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3.5* U.S.—Neville Chemical Co. v. Union Carbide 
Corp., CA.Pa., 422 F.2d 1205, cert. den. 91 S.Q. 
51, 400 U.S. 826, 27 LEd.2d 55. * 

D.C—Dempsey v. Addison Crane Co,, D.C., 247 
F.Supp. 584. 

Ill.—Hopwood V. Thomas Hoist Co., 219 N.E2d 76, 71 
Ill.App.2d 434. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 
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Mich.— Fries v. Merkley, 154 N.W.2d 50, 8 Mich.App. 
177. 

Wash.— Simpson Timber Co. v. Ljutic Industries, Inc., 
463 P.2d 243, 1 Wash.App. 631. 

5. Iowa— Englund v. Younker Bros., Inc., 142 

N.W.2d 530, 259 Iowa 48. 

6. N.J.—Pnce v Buckingham, Mfg. Co., 266 A.2d 

140, 110 N.J.Super. 462. 

9. Anz.—Johnson v. Gamand, 501 P.2d 32, 18 Ariz. 

, App. 191. 

Ill,—Clements v. Schless Const. Co., 234 N.E.2d 578, 
91 IIl.App.2d 19. 

_Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

11. U.S.—Montgomery Ward & Co. v. Steele, C.A. 
Mo.. 352 F.2d 822. 

N,Y.—Hill V. Hotel Pierre Corp., 284 N.Y.S.2d 403, 28 
A.D.2d 1104. 
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16. Wis.—Kalkopf v. Donald Sales & Mfg. Co., 147 
N.W.2d 277, 33 Wis.2d 247. 

17. Alaska—National Bank of Alaska v. McHugh, 
416 P.2d 239. 

20. S.D.—Morin v. Chicago and Northwestern Ry. 
System. 209 N.W.2d 895, 87 S.D. 447. 

21. Conn.—DePaola v. Seamour, 303 A.2d 737, 163 
Conn. 246. 

22. Ga.—Murray Biscuit Co. v. Hutto, 156 S.E.2d 
132, 115 Ga.App. 870, app. after remand 167 
S.E.2d 182, 119 Ga.App. 377. 

Tex.—Seideneck v. Cal Bayreuther Associates, Civ. 

App., 443 S.W.2d 75. affd.. Sup., 451 S.W.2d 752. 
Wash.—Swartley v. Seattle School Dist. No. 1,421 P.2d 
1009, 70 Wash.2d 17. 
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25. Md.—Western Maryland Ry. Co, v, Gnffis, 253 
A.2d 889, 253 Md. 643. 

26. Mo,—Barkley v. Mitchell, App,, 411 S.W.2d 817. 

27. Ill.—Bianca v. Sears, Roebuck & Co., 289 N.E.2d 
231, 8 Ill.App.3d 116. 

lo^a—C.J.S. quoted in Motter v. Snell, 95 N.W.2d 735, 
739, 250 Iowa 1247, reheard 98 N.W.2d 746, 250 
Iowa 1247. 

§ 233. Knowledge of Defect or Dan¬ 
ger 

30. Mo.—CJ.S. cited in Anderson v. Maneval, 410 
S.W.2d 578, 584. 

Tex.—C.J.S. cited in Thoreson v. Thompson, 431 
S.W.2d 341, 344. 
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32. O’Neal v. F. W. Woolworth Co., 247 A.2d 183, 
109 N.H. 197. 

N,M.—Glass V. Stratoflcx, Inc., 417 P.2d 201, 76 N.M. 
595. 

Utah—Leininger v. Steams-Roger Mfg. Co., 404 P.2d 
33, 17 Utah 2d 37. 

33.5. Application for label clearance 

Wash.—Golden Gate Hop Ranch, Inc, v. Velsicol 
Chemical Corp., 403 P.2d 351, 66 Wash,2d 469, 
cert. den. 86 S.Ct. 644, 382 U.S. 1025, 15 LEd.2d 
539. 

§ 234(1). Occurrence or Existence 
of Other Accidents, Inju¬ 
ries, or Defects 
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38.5. Cal,—Downing v. Barrett Mobile Home Trans¬ 
port, Inc., 113 Cal.Rptr. 277, 38 C.A.3d 519, 

Pa.—Levant v, Leonard Wasserman Co., 284 A.2d 794, 
445 Pa 380. 

Wash.—Meyers v. Meyers, 491 P.2d 253, 5 Wash.App. 
829, affd. 503 P.2d 59, 81 Wash.2d 533, 59 A.L. 
R.3d 1318—Hinkel v. Weyerhaeuser Co., 494 P.2d 
1008, 6 Wash.App. 548. 


Refusal held not abuse of discretion 

N.D.—Cums V. Martin, 193 N.W.2d 214. 

41, U.S.—Bailey v. Kawasaki-Kisen, K.K., C.A,La, 
455 F.2d 392, app. after remand 478 F.2d 839. 

Uitts V. General Motors Corp., D.C.Pa, 58 
F.R.D. 450. 

Miss.—Hartford Ins. Group v. Massey, 216 So.2d 415. 

Wash.—Meabon v. State, 463 P.2d 789, 1 Wash.App. 
824—Breimon v. General Motors Corp., 509 P.2d 
398, 8 Wash.App. 747. 

Facts of each case considered 

Ill.—Phillips V. Shell Oil Co.. 300 N.E.2d 771, 13 
IlLApp 3d 512. 

43. Ky.—Harris v. Thompson, 497 S.W.2d 422. 

Wis.—CJ.S. quoted in Netzel v. State Sand & Gravel 

Co.. 186 N.W.2d 258, 263, 51 W!s.2d 1. 

44. Ill.—Vlahovich v. Betts Mach. Co., 260 N.E.2d 
230, 45 I11.2d 506. 

Iowa—Capener v. Duin, 173 N.W.2d 80. 

Ky.—Heathcoate v. Bisig, 474 S.W.2d 102. 

Mich.—Savage v. Peterson Distnbuting Co., 150 
N.W.2d 804, 379 Mich. 197. 

N.Y.—Galieta v. Young Men’s Christian Ass’n of City 
of Schenectady, 300 N.Y.S.2d 170, 32 A.D.2d 711. 

Tex.—Henry v. Mrs. Baird’s Bakeries, Inc., Civ.App., 
475 S.W.2d 288, err. ref. no rev. err. 

Wis.—C.JJS. quoted in Netzel v. State Sand & Gravel 
Co., 186 N.W.2d 258. 263, 51 Wis.2d 1. 
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45. U.S.—Frankel v. Lull Engineering Co., D.C.Pa., 
334 F.Supp. 913, affd., C.A., 470 F.2d 995. 

46. N.C.—Sanders v. Anchor Co., 183 S.E.2d 312, 12 
N.C.App 362. 

Okl—Perry v. City of Oklahoma City, 470 P.2d 974. 

47. U.S —P. B. Mutnc Motor Transp., Inc. v. Inter¬ 
chemical Corp., C.A.Mass., 378 F.2d 447—Barnes 
V, Tenin, CA.Conn., 429 F.2d 117. 

Fla.—Railway Exp. Agency, Inc. v. Fulmer, 227 So.2d 
870. 

Md.—Blanco v. J. C. Penney Co., 248 A.2d 645, 251 
Md. 707. 

Miss.—Hartford Ins. Gorup v. Massey, 216 So.2d 415. 

N.Y.—Tomassi v. Town of Union, 395 N.Y.S.2d 747, 
58 A.D.2d 670, app. dism. 373 N.E.2d 288, 43 
N.Y.2d 793, 402 N-Y.S.2d 393, mod. 385 N.E.2d 
581. 46 N.Y.2d 91. 412 N.Y.S.2d 842. 

N.C.—Sanders v. Anchor Co., 183 S.E.2d 312, 12 N.C. 
App. 362. 

Okl—Perry v. City of Oklahoma City, 470 P.2d 974. 
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49. Some similarity sufficient 

U.S.—Morrison v. Ted Wilkerson, Inc., D.C.Mo., 343 
F.Supp. 1319. 

52, Mich.—Royal Mink Ranch v. Ralston Purina Co., 
172 N.W.2d 43, 18 Mich.App. 695. 

§ 234(2). -To Show Negligence 
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63. Cal.—Figonc v, Stattcr, 56 Cal.Rptr. 762, 248 
C.A.2d 699. 

Ga.—Murray Biscuit Co. v. Hutto, 156 S.E.2d 132, 115 
Ga.App- 870, app. after remand 167 S.E.2d 182, 
119 Ga.App. 377—Flowers v. Slash Pine Elec. 
Membership Corp., 176 S.E.2d 542, 122 Ga.App. 
254. 

Ky.—Baker Pool Co. v. Bennett, 411 S.W.2d 335— 
Morris V. Daniel, 465 S.W.2d 295. 

N.Y.—Bowers v. Johnson, 271 N.Y.S.2d 106, 26 
A.D.2d 552. 

Wash.—Turner v. City of Tacoma, 435 P.2d 927, 72 
Wash.2d 1029. 

Wis._Netzel v. State Sand & Gravel Co., 186 N.W.2d 
258, 51 Wis.^d 1. 
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§ 234(3). -To Show Existence of 

Danger or Defect 
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67. u S.—Ferguson v. Ben M. Hogan Co., D.C.Ark., 
307 F.Supp. 658. 

Ariz.—Hlavaty v. Song, 491 P.2d 460. 107 Ariz. 606. 

D.C-Kanelos v. Kettler, C.A., 406 F.2d 951, 132 
U.S.App.D.C. 133. 

Ky.—Urban v. Walker, 403 S.W.2d 11. 

Md.—Blanco v. J. C Penney Co., 248 A.2d 645, 251 
Md. 707. 

Wash.—Hinkel v. Weyerhaeuser Co., 494 P.2d 1008, 6 
Wash.App. 548. 

68. U.S.—Jones & Laughlin Steel Corp. v. Matheme, 
C.A.La.. 348 F.2d 394, 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

69. N.Y.—Galieta v. Young Men’s Christian Ass’n of 
City of Schenectady, 300 N.Y.S.2d 170, 32 A.D.2d 
711. 

70. Windstorm; similarity of conditions 

(2) Held inadmissible. 

Ill—Gatto v. Curtis, 286 N.E.2d 541, 6 Ill.App.3d 714. 

§ 234(4). -To Show Dangerous 

or Defective»Character 
( of Place, Method, or Ap¬ 

pliance 

page 650 

70.50. N.J.—Muscato v, St. Mary’s Catholic Church, 
264 A.2d 74, 209 N.J.Super. 508. 

71. U.S.—O’Keefe v. Boeing Co., D.C.N.Y., 335 
F.Supp. 1104. 

D.C.—Dunn v. Evening Star Newspaper Co., App., 232 
A.2d 293—Kanelos v. Kettler, CA., 406 F.2d 951, 
132 U.S.AppD.C. 133. 

Mo.—Vinyard v. Vinyard Funeral Home, Inc., App., 
435 S.W.2d 392. 

Wash.—Toftoy v. Ocean Shores Properties, Inc., 431 
P.2d 212, 71 Wash.2d 833. 

Slippery floor 

(2) Other incidents. 

Miss.—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So'.2d 856. 

Discretion of court 

Cal.—Campodonico v. State Auto Parks, Inc., 89 Cal. 
Rptr. 270, 10 C.A.3d 803. 

72. U.S.—Jones & Laughlin Steel Corp. v. Matheme, 
C.A.U., 348 F.2d 394. 

Del—Wilmington Housing Authority v. Williamson, 
228 A.2d 782. 

Iowa—Smith v. J. C. Penney Co., 149 N.W.2d 794, 260 
Iowa 573. 

Md.—Stein y. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75. 

As part of af!innati?e case 

N.Y.—Raff V. Madison Affiliates, Inc., 271 N.Y.S.2d 
389, 26 A.D.2d 533. 
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74. Pa.—Farrell v. Bonner, 227 A.2d 683, 424 Pa, 
301. 

§ 234(5). -To Show Cause of 

Accident or Injury 

80, Cal—Ault V. International Harvester Co., 117 
aiRptr. 812, 528 P.2d 1148, 13 C.3d 113, 74 
A.L.R.3d 986. 

Casas V. Maulhardt Buick, Inc., 66 Cal.Rptr. 44, 
258 CA.2d 692. 

Ga,—Eowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 GaApp. 254. 

N.Y.—Janac v. Adams, 312 N.Y.S.2d 483, 35 A.D.2d 
623. 
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83.5. Iowa—Rotman v. Hirsch, 199 N W 2d 53. 55 
AX.R,3d 658 

Kan.—Bingham v. Hillcrest Bowl, Inc., 427 P 2d 591, 
199 Kan. 40. 

§ 234(6). -To Show Knowledge 

or Notice 
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84. U.S.—P. B. Mutne Motor Transp., Inc. v. Inter- 
chemical Corp., C.A.Mass., 378 F.2d 447—Grey¬ 
hound Lines, Inc. v. Miller, CA.Mo., 402 F.2d 
134. 

Anz.—St. Gregory’s Church v. O’Connor, 477 P.2d 
540, 13 Aiiz.App. 421. 

D.C.—Hackett v District of Columbia, App, 264 A.2d 
298. 

Ga—Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E2d 542, 122 Ga.App. 254. 

Ky.—Urban v. Walker, 403 S.W.2d II. 

Md.—Blanco v. J. C. Penney Co., 248 A.2d 645, 251 
Md. 707—Mondawmin Corp. v. Kres, 266 A.2d 8, 
258 Md, 307. 

Mich.—Jon« v. New York Cent R. Co., 155 N W.2d 
216, 8 Mich App. 575—Kinney v Mason Elevator, 
194 N.W.2d 408, 37 Mich.App. 344. 

Minn.—Renne v. Gustafson, 194 N.W.2d 267, 292 
Minn. 218. 

N.J.—Muscato V. St. Mary’s Catholic Church, 264 A.2d 
74, 109 N.J.Super. 508. 

N.Y.—Gallagher v. City of New York, 292 N.Y.S.2d 
139, 30 A.D.2d 688. 

Or.—Quigley v. School Dist. No. 45J3, 446 P.2d 177, 
251 Or. 452, 36 A.LR.3d 356—Rader v Gibbons 
& Reed Co., 494 P.2d 412, 261 Or. 354. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

Foreseeability 

U.S.—Gardner v. Q.H.S., Inc., C.A.S.C., 448 F.2d 238 
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87.5. Exact identity not required 

Ariz.—Purcell v. Zimbelman, 500 P.2d 335, 18 Ariz. 
App. 75. 

Nev.—Southern Pac. Co. v. Watkins, 435 P.2d 498, 83 
Nev. 471. 

88. U.S.—P. B. Mutrie Motor Transp., Inc. v. Inter¬ 
chemical Corp., C.A Mass., 378 F.2d 447. 

Miss—Hartford Ins. Group v. Massey, 216 So.2d 415. 
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Fla.—Harvey v. Bryant, App., 238 So.2d 462 

90. Ala.—CJ.S. quoted in Hyde v. Wages, 454 So.2d 
926, 931. 

§ 234(7). -To Show Failure to 

Take Pre^utions 

92. Knowledge of unfitness for entrustment 

Mich.—(jrand Trunk Western R. Co. v. Pre-Fab Tran¬ 
sit Co., 165 N.W,2d 281, 14 Mich.App. 26. 

93. Wis.—City of Cedarburg Light and Water Com¬ 
mission V. Alhs-Chalmers Mfg. Co., 148 N.W.2d 
13, 33 Wis.2d 560, reh. den. 149 N.W.2d 661, 33 
Wis.2d 560. 

§ 234(8). Absence of Other Acci¬ 
dents, Injuries, or De¬ 
fects 

97. U.S.—Pittman v. Littlefield, C.A.N.H.,. 438 F.2d 
659. 
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4. Absence of complaints 

Mich.—Savage v. Peterson Distributing Co., 150 
N.W.2d 804, 379 Mich. 197. 

5. N.J.—Muscato v. St. Mary’s Catholic Church, 264 
A.2d 74, 109 N.J.Super. 508. 

6 . N.Y.—Stein v, Trans World Airlines, Inc., 268 
N.Y.S.2d 752, 25 A.D.2d 731 


7. Discretion of court 

(2) Other statements. 

Wash.—Stark v Alhs-Chalmers & Northwest Roads, 
Inc., 467 P.2d 854, 2 Wash App. 399 

9. Minn.—McCarty v. Village of Nashwauk, 164 

N.W.2d 380, 282 Mmn 262. 

10. Mmn.—McCarty v. Village of Nashwauk, 164 
N.W.2d 380, 282 Mmn. 262. 

N.J —Muscato V. St Mary’s Catholic Church, 264 A.2d 
74, 109 NJ.Super. 508. 

Pa.—Ashbum v. Fnck, 17 Cumb 51. 

§ 235. Ownership or Control of In¬ 
juring Agency 
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19. Ill.—O’Leary v. Siegel, 256 N.E.2d 127, 120 Ill 
App 2d 12. 

20. Ill —O’Boyle v. Greco Excavating Co., 292 
N.E.2d 90, 9 Ill.App.3d 234. 

22. Conn—Farlow v. Andrews Corp., 224 A.2d 546, 
154 Conn 220. 

22.5. Neb —Gubalka v. Anthes’ Estate, 202 N.W 2d 
836, 189 Neb. 385 

§ 236. Precautions Against Injury 
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26. N.Y—Lusardi v Regency Joint Venture, 231- 
235, 63rd Corp. v Regency Affiliates, 315 N.Y. 
S.2d 871, 35 A.D.2d 264. 

27. NY.—Peters v. Meyerbank Elec. Co., 263 N.Y. 
S 2d 483, 24 A D.2d 740. 

28. III.—Rivera v Rockford Mach & Tool Co., 274 
NE2d 828, 1 Ill.App.3d 641. 
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29. Use of additional safeguards 

U.S.—Bitsos V, Red Owl Stores, Inc., C.A.S.D., 459 
F,2d 656. 

§ 237(1). Previous or Subsequent 
Care or Negligence 

32. U.S.—American Airlines, Inc. v. U.S., C.A.Tex., 
418 F.2d 180. 

Lange v. B & P Motor Exp, Inc., D.C.lnd., 257 
F.Supp. 319. 

Ga—Williams v Naidu, 309 S.E.2d 686, 168 Ga.App. 
539. 

N.Y.—Devine v. Keller, 299 N.Y.S.2d 249, 32 A.D.2d 
34. 

Wash.—Breimon v. General Motors Corp., 509 P2d 
398, 8 Wash.App. 747. 

page 659 

34. Ga.—Williams v. Naidu, 309 S.E.2d 686, 168 
GaApp. 539. 

36. U.S.—George v. Morgan Const. Co., D.C.Pa,, 389 
F.Supp. 253. 

40. U.S.—Strauss v. Douglas Aircraft Co., C.A.N.Y., 
404 F.2d 1152. 

Cal.—Romeo v. Jumbo Market, 56 Cal.Rptr. 26, 247 
C.A 2d 817. 

§ 237(2). -Habit or Reputation 
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44. N.Y.—Dolan v. H. C. Bohack Inc., 314 N.Y.S.2d 
895, 35 A.D.2d 672. 

46. ^ U.S.—George v. Morgan Const. Co., D.C.Pa., 389 

F.Supp. 253. 

47. Me.—CJ.S. cited in State v. Warner, 237 A.2d 
150, 166. 

48. Wash.—Osborn v. Lake Washington School Dist. 
No. 414, 462 P.2d 966, 1 Wash.App. 534. 

52. S.D.—CJ.S. cited in Morin v. Chicago and 
Northwestern Railway System, 209 N.W.2d 895, 
897, 87 S.D. 447. 
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54. U.S.—George v. Morgan Const. Co., D.C.Pa., 389 
FSupp. 253 

Mmn.—Mettling v. Mulligan, 225 N.W.2d 825, 303 
Minn. 8. 
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54.5. Eyewitness 

(2) Admissible for other purposes. 

Tex.—Deanng v. Nutter, 402 S.W.2d 889. 

55. Cal.-Webb v, Van Noort, 48 Cal.Rptr. 823, 239 
C.A.2d 472, 29 A.L.R.Sd 781. 

Ill.—Pellico v. Jackson, 217 N.E.2d 281, 70 IlI.App.2d 
313. 

56. Ill—Herget Nat. Bank of Pekin v. Johnson, 316 
N.E.2d 191, 21 Ill.App.3d 1024. 

58. Cal.—Webb v. Van Noort, 48 Cal.Rptr. 823, 239 
C.A.2d 472, 29 A.L.R.3d 781. 

Mich.—McNabb v. Green Real Estate Co., 233 N.W.2d 
811, 62 Mich.App. 500. 

§ 238. Rules and Custom of Em¬ 
ployer 

62. Ga.—Stuckey’s Carnage Inn v. Phillips, 178 
SE.2d 543, 122 Ga.App; 681. 

63. Ill.—Waters v. Chicago & E.I.R. Co., 300 N,E,2d 
521, 13 Ill.App.3d 661. 

§ 239. Criminal Proceedings against 
Defendant or His Servants 
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69. La—Davis v. Bankston, App., 192 So.2d 614. 

69.5. W.Va.—C.J.S. cited in Groves v. Compton, 280 
S.E.2d 708, 710. 

§ 240. Violation of, or Compliance 
With, Statute or Ordinance 

70. D.C.—Cooper v. Goodwin, C.A., 478 F.2d 653, 
155 U.S.App.D.C. 449. 

Ill.—Avery v. Moews Seed Com Co, 268 N.E.2d 561, 
131 Ill.App.2d 842 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75. 

Mich.—Dukes v. Glen of Michigan, 188 N.W.2d 46, 31 
Mich.App. 500. 

Or.-Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 

Wash.—Anderson v. Red & White Const. Co., 483 P.2d 
124, 4 Wash.App. 534. 

70.5. Fla.—Scott v. Midyette-Moor, Inc., App., 221 
So.2d 178. 

Mich.—Savage v Peterson Distributing Co., 150 
N.W.2d 804, 379 Mich. 197. 
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71. U.S.—Fireman’s Fund Ins. Co. v. Aalco Wrecking 
Co., Inc., CA.Mo., 466 F.2d 179, cert. den. 93 
S.Ct. 1371, 410 U.S. 930, 35 L.Ed.2d 592. 

Me.—Jones v, Billings, 289 A.2d 39, 

Mass.—Carey v. New Yorker of Worcester, Inc., 245 
N.E.2d 420, 355 Mass. 450. 

Minn.—Raymond v. Baehr, 163 N.W.2d 51, 282 Minn. 
109, app. after remand 184 N.W.2d 14, 289 Mmn. 
24. ' 

Or.—Undolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 
Obscurity or unreasonableness of regulation as 
excuse 

Alaska—Ferrell v. Baxter, 484 P.2d 250. 

72. Fla.—Seaboard Coast Line R.R. Co. v. deJesus, 
App., 266 So.2d 108, cert. ques. ans. and revd. on 
oth, grds., Sup., 281 So.2d 198. 

N.C.—Slade v. New Hanover County Bd. of Ed., 178 
S.E.2d 316, 10 N.C.App. 287, cert. den. 179 S.E.2d 
453, 278 N.C 104. 

Provisions held inapplicable 

(3) Offer of proof necessary. 

Ill.—Able V. Pure Oil Co., 290 N.E.2d 331, 8 Ill.App.3d 
558. 
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74. Neb.—Gubalka v. Anthes’ Estate, 202 N,W2d 
836, 189 Neb. 385. 

74.5. Iowa—Cronk v. Iowa Power & Light Co., 138 
N.W.2d 843, 258 Iowa 603. 

75. R.I.—Bertrand v. Di Carlo, 304 A.2d 658, 111 

R.I 509. 

76. U.S.—Moore v. Sylvania Elec. Products, Inc., 

C. A.Pa., 454 F.2d 81. 

Cal —Akins v. Sonoma County, 60 Cal.Rptr. 499, 430 
P.2d 57, 67 C.2d 185. 

Md.—Lloyd v. Bowles, 273 A.2d 193, 260 Md 568. 
Mich.—Orquist v. Montgomery Ward, 194 N.W.2d 392, 
37 Mich.App. 36. 

Neb—Chicago Lumber Co. of Kearney v. Gibson, 138 
NW.2d 832, 179 Neb. 461. 

N.J.—Ellis V Caprice, 233 A.2d 654, 96 NJ.Super. 539. 
Pa—Kemman v. Riggs, 113 P.LJ. 518. 
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Minors. Where the violation of a 
statute by a minor within a certain age 
group does not constitute proof of neg¬ 
ligence per se, it may, in certain cir¬ 
cumstances, be introduced as evidence 
of negligence;^^^ however, it may only 
be considered as evidence if the jury 
finds that a reasonable child of the 
same age, intelligence, maturity, and 
experience as the child would not have 
acted in violation of the statute under 
the same circumstances.’^’*'^ 

79.5 Wash.—Bauman by Chapman v. Crawford, 704 
P.2d 1181, 104 Wash.2d 241, overruling Everest v. 
Rieckcn, 193 P.2d 353, 30 Wash 2d 683. 

79.10 Wash.—Bauman by Chapman v. Crawford, 704 
P.2d 1181, 104 Wash.2d 241. 

§ 242. Other Particular Matters 

84. U.S. — Cox V. E. I. Du Pont de Nemours & Co., 

D. C.S.C., 38 F.R.D. 8. 

Iowa—Rotman v. Hiisch, 199 N.W.2d 53, 55 A.L.R.3d 
658. 
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91. III.—Clarke v. Rochford, 224 N.E.2d 679, 79 
Ill.App.2d 336—Golden v. Joseph, 239 N.E.2d 
284, 96 Ill.App.2d 363-Dona v. Costello, 318 
N.E.2d 40, 22 Ill.App.3d 505. 

N.Y.—Kodak v. Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 
Wis,—Landrey v. United Services Auto. Ass’n, 181 
N.W.2d 407, 49 Wis.2d 150. 

91.5. U.S.—Young v, Bentley, D C.Pa., 299 F.Supp. 
356. 

Pa,—Scntz v. Dixon, 302 A.2d 434, 224 Pa.Super. 70. 
94.10, Fla.—Locke v. Brown, App., 194 So.2d 45. 
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2, Contractual relationships 

(2) Mich.—Clark v, Dalman, 150 N.W.2d 755, 379 
Mich, 251. 

5.5, Idaho—Pctricevich v. Salmon River Canal Co., 
452 P.2d 362, 92 Idaho 865, 

Wanton negligence 

Mont.—Gunderson v. Brewster, 466 P.2d 589, 154 
Mont 405, 

6. W.Va.—Adkins v. Minton, 151 S.E.2d 295, 151 

W.Va, 229. 

7. Evidence as state of mind held not admissi¬ 
ble 

111—Lembeck v. Brady, 222 N.E.2d 704, 78 ni.App.2d 
. 146. 

8. Probabilities 

Cal.—Cordova v. Ford, 54 Cal.Rptr. 508, 246 C.A.2d 
180. 
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10.50. U S.—Abernathy v. Southern Pac. Co., C.A. 
Tex., 426 F.2d 512 

Evidence required to sustain verdict 
Wis.—Breunig v. American Family Ins. Co., 173 
N.W.2d 619, 45 Wis.2d 536, 49 AL.R3d 179. 

11. U S —Fleishour V U.S., D.C.Ill, 244 F Supp. 762, 
affd, C.A., 365 F.2d 126, cert, den 87 S.Cl. 597, 
385 U S 987. 17 L Ed.2d 448 

N.Y.—Schechter v^Klanfer, 269 N.E.2d 812, 28 N.Y.2d 
228, 321 N.Y.S.2d 99. 

N.D.-Bjerke v. Heartso, 183 N.W2d 496. 

12. U.S.—Chnstopherson v. Humphrey, C.A.C 0 I 0 ., 
366 F.2d 323—Nicklaus v. Hughes Tool Co., C A. 
Ark., 417 F.2d 983 

Ark —Ellsworth Bros. Truck Lines, Inc. v. Canady, 437 

S.W 2d 243, 245 Ark. 1055. 

Idaho—Petersen v. Parry, 448 P.2d 653, 92 Idaho 647, 
39 A.L.R,3d 1153. 

Ill.—Russell V. Rowe, 226 N.E.2d 652, 82 Ill.App.2d 
445—Lukasik v. Hajdas, 244 N.E.2d 404, 104 Ill. 
App.2d 1—Gasperik v. Simons, 260 N.E.2d 458, 
124 ni.App 2d 360. 

La.—Turner v. Powers, App, 198 So.2d 919, wnt ref. 
202 So.2d 650, 251 La. 29—Bailey v. Travelers Ins. 
Co., App., 210 So.2d 93, application den. 214 So.2d 
160, 252 La. 832. 

Pa.—Watkins v. Sharon Aene No. 327 Fraternal Order 
of Eagles, 223 A.2d 742, 423 Pa. 396—Engle v. 
Spino, 228 A.2d 745, 425 Pa. 254. 

Wash.—Gordon v. Deer Park School Dist. No 414, 426 
P.2d 824, 71 Wash.2d 119 

Defense of legal excuse 

lowa-Bangs v. Keifer, 174 N.W.2d 372 

13. Ind.—Indianapolis Transit System v. Williams, 
269 N.E.2d 543, 148 Ind.App. 649. 

14.15, Md —Harrison v Mayor and City Council of 
Baltimore, 234 A.2d 135, 247 Md 583. 

Wis —Savina v. Milwaukee Gas Light Co., 154 N.W.2d 
237, 37 Wis.2d 694. 

16, D.C,—Robinson v. Park Central Apartments, 
D.C, 248 F.Supp. 632. 

La.—Campbell v. Diamond M Drilling Co., Inc,, App., 
274 So.2d 842, wnt ref., Sup., 278 So.2d 504. 
N.Y.-Wendover v. State, 313 NY.S.2d 287, 63 
Misc.2d 368. 

Pa.—Flaherty v Pennsylvania R. Co., 231 A.2d 179, 
426 Pa. 83 

Tex.—Tyler Mirror & Glass Co. v. Simpkins, Civ,App., 
407 S.W.2d 807, err. ref. no rev, err.—Jones v. 
Blackmon, Civ.App,, 419 S.W.2d 434, err. ref. no 
rev. err. 

W.Va.-Davis v. Cross, 164 S.E.2d 899, 152 W.Va. 540. 
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Va.—Limberg v. Lent, 143 S.£.2d 872, 206 Va, 425. 

20. U.S,—Yeager v. J. R. Christ Co., D.C.Pa.. 269 
F.Supp. 186. 

Ala.—Calvert Fire Ins. Co, v. Green, 180 So.2d 269, 
278 Ala. 673. 

Fla.—Conda v. Plain, App., 215 So.2<l 13. 

Substantial proof, etc. 

U.S.—Associated Engineers, Inc. v. Job, C.A.S.D., 370 
F.2d 633, cert. den. 88 S.Ct. 59, 389 U.S. 823, 19 
L.Ed.2d 77. 

Ind.—Haney v. Meyer, 215 N.E.2d 886, 139 Ind.App. 
663. 

Mo.«—Zeigenbcin v. Thomsberty, 401 S.W,2d 389. 
Mere glimmer or scintilla of Evidence, etc. 
U.S.—Simpson v, Skelly Oil Co., C.A.Iowa, 371 F.2d 
563. 

21. U.S.—Schenfeld v. Norton Co., C.A.C 0 I 0 ., 391 
F.2d 420. 

Wenzel v. U.S., D.C.N.J., 291 F.Supp. 978, affd., 
C.A., 419 F.2d 260—Armstrong v. Commerce 
Tankers Corp, D.C.N.Y., 311 F.Supp. 1236, affd., 
C.A., 423 F.2d 957, cert. den. 91 S.Ct. 67, 400 U.S. 
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833, 27 L.Ed.2d 65—Whitehurst v. Revlon, Inc., 
D.C.Va., 307 F.Supp. 918. 

Ariz.—Tucson General Hospital v, Russell, 437 P.2d 
677, 7 Anz.App. 193—Kreisman v. Thomas, 469 
P2d 107, 12 Anz.App. 215. 

Conn.—Cappiello v. Haselman, 227 A.2d 79, 154 Conn. 
490—^Terminal Taxi Co. v. Flynn, 240 A.2d 881, 
156 Conn 313. 

III.—Tompkins v. Twin Oaks Dairy, Inc., 234 N.E.2d 
403, 91 IU.App.2d 88. 

Kan.—Furstenberg v. Wesley Medical Center, 436 P.2d 
369, 200 Kan. 277. 

La.—Stelly v. Quick Mfg, Co., App., 246 So.2d 302, 
writ ref. 247 So.2d 864, 258 La. 767, cert. den. 92 
S.Ct. 323, 404 U.S. 957, 30 L.Ed.2d 273. 

Md.—Flohr v. Coleman, 225 A.2d 868, 245 Md. 254. 
Mich.—Schedlbauer v. Chris-Craft Corp., 160 N.W.2d 
889, 381 Mich. 217. 

Minn.—Sandvik v. Jammes, 160 N.W,2d 700, 281 
Minn 85. 

Mo.—Hart v. City of Butler, 393 S.W.2d 568. 

Pankey v, Claywell, App., 417 S.W,2d 9. 

Nev.—Truckee-Carson Irr. Dist. v. Wyatt, 448 P.2d 46, 
84 Nev. 662, cert. den. 89 S.Ct. 1753, 395 U.S. 910, 
23 L Ed.2d 223. 

N.C —Hubbard v. Quality Oil Co. of Statesville, Inc., 
151 S.E.2d 71, 268 N.C 489—McDonald v. Moore 
Sheet Metal & Heating Co.. 151 S.E.2d 27, 268 
N.C. 496. 

Wilson V. Lee, 160 S.E.2d 107, 1 N.C.App. 
119—Edens v Adams, 165 S.E.2d 68, 3 N.C.App. 
431. 

Pa.—Wood v. Conneaut Lake Park, Inc., 209 A.2d 268, 
417 Pa. 58, cert. den. 86 S.Ct. 132, 382 U.S. 865, 15 
L Ed.2d 103. 

Sadowski v. Eazor Exp., Inc., 249 A.2d 842, 213 
Pa.Super. 471. 

Tex.—Bledsoe v. Yarborough, Civ.App., 422 S.W.2d 

222 . 

Wyo.—Gerdom v. Gerdom, 444 P.2d 34.' 
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22. Mont.—Doerr v. Movius, 463 P.2d 477, 154 
Mont. 346, 

24. U.S.—Miller v. Chattanooga Auto Parts, Inc., 
C ATenn., 350 F.2d 851—Simpson Timber Co. v. 
Parks, C.A.Or., 390 F.2d 353, cert. den. 89 S.Ct. 
126, 130, two cases, 393 U.S. 858, 21 L.Ed.2d 
127—Smith v Universal Underwriters Ins. Co., 
C.A.Ga., 752 F.2d 1535. 

Nowland v. Shoe Corp. of America, D.C.Del., 47 
F,R.D. 6. 

Cal.—Sweeney v. Slone, 71 Cal.Rptr. 497, 265 C.A.2d 
693. 

Conn.—Wright v. Coe & Anderson, Inc., 239 A.2d 493, 
156 Conn. 145—DeLucco v. Mott’s Super Markets, 
Inc., 259 A.2d 646, 158 Conn. 615. 

Fla.—Quackenbush v. Performance Marine, Inc., App. 

3 Dist., 441 So.2d 679, review den. 450 So.2d 488, 
mandate clarified 458 So.2d 63. 

Ill.-Miller V. DeWitt, 208 N.E2d 249, 59 Ill.App.2d 
38, affd. in part and revd. in part on oth. grds. 226 
N.E.2d 630, 37 I11.2d 273—Decatur and Macon 
County Hospital Ass’n v. Erie Qty Iron Works, 
220 N.E2d 590, 75 ni.App.2d 144. 
lowa-Giarratano v. Weitz Co.. 147 N.W.2d 824. 259 
Iowa 1292 

Kan.—Bruce v. Smith, 464 P.2d 224, 204 Kan. 473. 
Minn.—Sandvik v. Jammes, 160 N.W.2d 700, 281 
Minn. 85. 

Miss.—Richardson v. Stokes, 180 So.2d 153, 254 Miss, 
71. 

N.Y.—Kurek v. Port Chester Housing Authority, 276 
N.Y.S.2d 612, 18 N.Y,2d 450, 223 N.E2d 25— 
Zweben v. Coral Reef Beach Club, Inc., 279 N.Y. 

S. 2d 739, 19 N.Y.2d 799, 226 N.E2d 544. 

Tex.—^Associated Architects & Engineers, Inc. v. Lub¬ 
bock Glass & Mirror Co., Civ.App., 422 S.W.2d 
942, err. ref. no rev. err.—Gulf Biudithic Co. v. R. 

T. Herrin Petroleum Transport Co., Civ.App., 423 
S.W,2d 355—Humber v. Morton, Qv.App,, 448 
S.W.2d 494, err. ref. no rev. err. 
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Wis.—Lehman v. Sentry Ins Co., 150 N.W.2d 333, 35 
Wis.2d 96. 
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25. Conn.—Stnckland v. Perruccio, Cir.A.D., 246 
A.2d 810, 5 Conn.Cir. 142. 

Idaho—Insurance Co. of North America v. Anderson, 
438 P.2d 265, 92 Idaho 114. 

La.—Charles Carter & Co. v. McGee. App., 213 So.2d 
89—Rc^)erts v. Allstate Ins. Co., App. 2 Cir., 437 
So.2d 326. 

Mass.—Crai^ v. Everett M. Brooks Co., 222 N.E2d 
752, 351 Mass. 497. 

N.Y.—Lopez V. Union Settlement Ass’n, 267 N.Y.S 2d 
219, 25 A.D.2d 520—Bradley v. John W. Donovan 
Const. Corp., 271 N.Y.S.2d 901, 26 A.D.2d 734. 

R.L—Vanvooren v. John E. Fogarty Memorial Hospi¬ 
tal, 321 A.2d 100, 113 R.I. 331. 

Tex.—J. Wdngarten, Inc. v. Razey, 426 S.W.2d 538. 

26. U.S.—Fnige v. Hartford Acc. & Indcm. Co., C.A. 
La., 356 F.2d 949—Continental Air Lines, Inc. v. 
Wagner-Morehouse, Inc., C.A.I11., 401 F.2d 23. 

Colo.—Johnson v. Pavich, 451 P.2d 440, 168 Colo. 382. 

Fla.—Canavecal Capital Corp. v. Bruce, App., 214 
So.2d 505—Vanzant v. Davies, App., 215 So.2d 
504. 

Ill—Schaffer v. Veach, 209 N.E2d 373, 61 IlI.App.2d 
168. 

La.—Kelly v. Dover, App., 182 So.2d 570—Daspit v, 
Schwegmann Bros. Giant Super Markets, App., 222 
So.2d 545, writ ref. 223 So.2d 871, 254 La. 466 

Miss.—Newton Inv. Co. v. Barnard & Burk, Inc., 220 
So.2d 822. 

NJ.—Narsh v, Zirbser Bros., Inc., 268 A.2d 46, 111 
N.J.Super. 203, 48 A.L.R.3d 1015. 

N.Y.—Senkbeil v. Board of Ed. of City of New York, 
256 N.Y.S.2d 831, 23 A.D.2d 587, affd 221 N.E.2d 
813, 18 N.Y.2d 789, 275 N.Y.S.2d 273—Ramsden 
V. Shaker Ridge Country Qub, 259 N.Y.S.2d 280, 
23 A.D.2d 857, affd. 223 N.E.2d 35, 18 N.Y.2d 
886, 276 N.Y.S.2d 625. 

27. Miss.—Crawford v. Smith Bros. Lumber Co., Inc., 
274 So.2d 675. 

28. U.S,—Hartwell Corp. v. Bumb, C.A.Cal., 345 
F.2d 453, cert. den. 86 S.Ct. 182, 382 U.S. 891, 15 
EEd.2d 148—Forgason v. Penrod Drilling Co,, 
CA.La., 409 F.2d 813. 

Colo.—Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61. 

D.C.—Firemen’s Ins. Co. of Washington, D.C. v. Henry 
Fuel Co., App., 245 A.2d 127, 

La.—Ponder v. American Emp. Ins. Co., App., 191 
So.2d 656—Penn v. Inferno Mfgr Corp., App., 199 
So.2d 210, writ ref. 202 So.2d 649,25 U. 27—Bou- 
bede v. Casualty Reciprocal Exchange, App., 209 
So.2d 82. 

Or.—Kuhns v. Standard Oil Co. of Cal.,'Western Oper¬ 
ations, 478 P.2d 396, 257 Or. 482. 

Tex.—El Rancho Restaurants, Inc. v. Garfield, Civ. 
App., 440 S.W.2d 873, err. ref. no rev. err. 

§ 243(2). -Expert Evidence 
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28.50. U.S.—^Aetna Ins. Co. v. Hellmuth, Obata & 
Kassabaum, Inc., C.A.Mo., 392 F.2d 472. 

IlL—CJ.S. dted in Brooks v. Lundeen, 364 N.E.2d 
423, 427, 7 IlLDec. 262, 49 Ill.App.3d 1. 

La.—Charics Carter & Co. v. McGee, App., 213 So.2d 
89. 

Minn.—Hoffman v. Naslund, 144 N.W.2d 580, 274 
Minn. 521—Marshall v. Co-Operative Oil Co. of 
Olmsted County, 169 N.W.2d 395, 284 Minn. 549. 

Wyo.—Stundon v. Stadnik, 469 P.2d 16. 

Standard of professional practice 

Ala.—Paragon Engineering, Inc. v. Rhodes, 451 So.2d 
274. 
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28.55. Wis.—City of Cedarburg Light and Water 
Commission v. AUis-Chalmers Mfg. Co., 148 


N.W 2d 13. 33 Wis,2d 560, reh. den. 149 N.W.2d 
661, 33 Wis.2d 560. 

29. U S.—Aetna Ins. Co. v. Hellmuth, Obata & Kas¬ 
sabaum, Inc., C.A.Mo., 392 F.2d 472—Gowdy v. 
U.S., C.A.Mich„ 412 F.2d 525, cert. den. 90 S.Q. 
437, 396 U.S, 960, 24 L.Ed.2d 425, reh den. 90 
S.Ct. 750. 396 U S. 1063, 24 L.Ed.2d 756. 

Cal.—Enckson v. Sears, Roebuck Co., App., SO 
Cal Rptr. 143, 240 C.A.2d 793. 

Neb.—Evans v. Gear Drilling Co., 251 N.W.2d 173, 197 
Neb. 841. 

N.Y.—Pipers v. Rosenow, 333 N.Y.S.2d 480, 39 A.D.2d 
240. 

Campoli V. Grand Union Co., 294 N.Y.S.2d 295, 
58 Misc.2d 7. 

Ohio—Thompson v. Ohio Fuel Gas Co., 224 N.E.2d 
131, 9 Ohio St.2d 116, on remand 229 N.E.2d 756, 
11 Ohio App.2d 212. 

Tex.—Scurlock Oil Co. v. Harrell, Civ.App, 443 
S.W.2d 334, err. ref. no rev err. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

Wis.—City of Cedarburg Light and Water Commission 
V. Allis-Chalmers Mfg. Co., 148 N.W.2d 13. 33 
Wis.2d 560, reh. den. 149 N.W.2d 661, 33 Wis.2d 
560—Netzel v. State Sand & Gravel Co., 186 
N.W.2d 258, 51 Wis.2d 1. 

§ 243(3). Negligence of Defendant 

32. U.S.—Greco v. Bucciconi Engineering Co., D.C. 

Pa, 283 F.Supp. 978, affd., C.A., 407 F.2d 87. 
Conn.—O’Bnen v. Cordova, 370 A.2d 933, 171 Conn. 
303. 

Idaho—Whitt v. Jamagin, 418 P.2d 278, 91 Idaho 181. 
Mass.—Zezuski v. Jenny Mfg. Co.. 293 N.E.2d 875, 363 
Mass. 324. 

Mich.—Rose v. McMahon, 158 N.W.2d 791, 10 Mich. 
App. 104. 

Proof differs from strict liability in tort 
U.S.—Lindsay v. McDonnell Douglas Aircraft Corp., 
C.A.Mo., 460 F.2d 631, on remand, D.C., 352 
F.Supp. 633, affd. 485 F.2d 1288. 
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35, U.S.—Martin K. Eby Const. Co. v. Neely, C.A. 
Colo., 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S 
317, 18 L.Ed.2d 75, reh. den. 87 S.Ct. 1366, 386 
U.S. 1027, 18 L.Ed.2d 471. 

Wainwright v. Thomas, D.C.S.C., 250 F.Supp. 
963—Traub v. Holland-America Line, D.C.N.Y., 
278 F.Supp. 814. 

Colo.—Snowden v. Hall, App., 472 P.2d 711. 

D.C.—Rule V. Bennett, App., 219 A.2d 491. 

Iowa—Forsberg v. M. L. Parker Co.. 139 N.W.2d 315, 
258 Iowa 513. 

La.—Jordan v. Travelers, Ins. Co., 245 So.2d 151, 257 
U. 995. 

Valentine v. Kaiser Aluminum & Chemical 
Corp., App., 205 So.2d 757—Mayes v. McKeithen, 
App., 213 So.2d 340, writ ref, 215 So.2d 130, 252 
La. 965, cert. den. 90 S.Ct. 108, 396 U,S. 868, 24 
L.Ed.2d 121—Kauffmann v. Royal Orleans, Inc., 
App., 216 So.2d 394—Gray v. Nathan, App., 221 
So.2d 859—Maher v. Alonso, App., 222 So.2d 
562—Sharrett v. Fontcuberta, App., 246 So.2d 867. 
N.C.—Miller v, Heniy, 153 S.E.2d 798, 270 N.C. 97. 
N.D.—McKenzie v. Hanson, 143 N.W.2d 697. 

Tex.—Mowat v. Stimson, Civ.App., 449 S.W.2d 827. 
Va.—Bare v. Jones, 147 S.E.2d 145, 206 Va. 848—Fos¬ 
ter V. Willhite, 172 S.E.2d 745, 210 Va. 589. 

Wash.—Wilson v. Stone, 431 P.2d 209, 71 Wash.2d 799. 
Fair preponderance of evidence 
U.S. — Kropp V. Douglas Aircraft Co,, D.C.N.Y., 329 
F.Supp. 447. 

La,—Callais v. Furniture Showrooms, Inc., App., 213 
So.2d 537. 

Minn.—Peterson v. Minneapolis Star & Tribune Co., 
164 N.W.2d 621, 282 Minn. 264. 

N.D.—Mertz v. Weibe, 180 N,W.2d 664. 

Pa.—Amon v. Shemaka, 214 A.2d 238, 419 Pa. 314— 
Wood V. Conneaut Lake Park, Inc., 209 A.2d 268, 


417 Pa. 58, cert. den. 86 S.Q. 132, 382 U.S. 865, 15 
L.Ed.2d 103—Laubach v. Haigh, 252 A.2d 682, 
433 Pa. 487—Shirley v. Clark, 271 A.2d 868, 441 
Pa. 508. 

R.L—lonata v. Groise, 268 A.2d 444, 107 R.I. 478. 

Wash.—Hawley v. Mellem, 405 P.2d 243, 66 Wash.2d 
765. 

Evidence held sufficient to establish negligence 

(1) U.S.—Unitec Corp. v. Beatty Safway Scaffold Co. 

of Or., CA.Or., 358 F.2d 470. 

Finkel v. Challenger Marine Corp., D.C.Fla., 316 
F.Supp. 549. 

Conn.—Paolozzi v. ^haaf, 271 A.2d 59, 160 Conn. 547. 

Fla.—Mai Kai, Inc. v. Colucci, App., 186 So.2d 798, 
judg. quashed, cause remd.. Sup., 205 So.2d 291— 
Publix Super Markets, Inc. v. Lindholm, App., 243 
So.2d 8. 

Ga.—Tyrer v. Motors Ins. Corp., 149 S.E.2d 198, 113 
Ga.App. 591—Christian v. Vargas, 157 S.E.2d 308, 
116 Ga.App. 359. 

Ill.—Deel V, U.S. Steel Corp., 245 N.E.2d 109, 105 
Ill.App.2d 170. 

La.—Barreca v. U.S. Fire Ins. Co., App., 182 So 2d 138, 
writ ref. 185 So.2d 219, 249 La. Ill—Menard v. 
Andrew Jackson Apartments, Inc., App., 225 So.2d 
249. 

Mass.—Romano v. Massachusetts Port Authority, 330 
N.E.2d 495, 3 Mass.App. 765. 

Minn.—Sandvik v. Jarames, 160 N.W.2d 700, 281 
Minn. 85. 

Miss.—Daves v. Reed, 222 So.2d 411. 

Neb.—Chicago Lumber Co. of Kearney v. Gibson, 138 
N.W.2d 832, 179 Neb. 461. 

N.M.—Garcia v. Color Tile Distributing Co., 408 P.2d 
145, 75 N.M. 570—Board of Ed., School Dist. 16, 
Artesia, Eddy County v, Standhardt, 458 P.2d 795, 
80 N.M. 543. 

N.Y.—DeVisser v. Mitchell, 317 N.Y.S.2d 973, 35 
A.D.2d 963. 

Okl.—Abernathy v. Goebel, 429 P.2d 737—Miller 
Const. Co. V. Wenthold, 458 P.2d 637. 

Or.—Unitec Corp. v. Beatty Safway Scaffold Co. of Or., 
C.A., 358 F.2d 470. 

Tex.—Rains v. Heldenfels Bros., Civ.App., 443 S.W.2d 
280, err. ref. no rev. err. 

Evidence held insufficient to establish negli¬ 
gence 

(1) U.S.-Golden v. U.S., D.C.Va., 282 F.Supp. 364. 

Cal.—Craig v. Kaplan, 48 Cal.Rptr. 105, 238 C.A.2d 
581. 

Ga.—Lee v. Sav-A-Stop, Inc., 145 S.E2d 828, 112 
Ga.App. 511. 

La.—Monteleone v. Boh Bros. Const. Co., App., 200 
So.2d 402, wnt ref. 202 So.2d 661, 251 U. 60, app. 
after remand 217 So.2d 754—Calandro Develop¬ 
ment, Inc. V. R, M. Butler Contractors, Inc., App., 
249 So.2d 254. 

Md.—Ncary v. Posner, 252 A.2d 843, 253 Md. 401. 

N.Y.—Hansen v. Caye Const. Co., 262 N.Y.S.2d 195, 
24 A.D.2d 592—Nieves v. Manhattan and Bronx 
Surface Transit Operating Authority, 297 N.Y.S.2d 
743, 31 A.D.2d 359, app. den. 250 N.E.2d 253, 24 
N.Y.2d 1030, 302 N.Y.S.2d 852—Lebschi v. Penn¬ 
sylvania R.R., 310 N.Y.S.2d 208, 34 A.D.2d 740. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

W.Va.—McGann v. Hobbs Lumber Co., 145 S.E.2d 
476, 150 W.Va. 364. 

Wyo,—Terry v. Moore, 448 P.2d 601. 

Evidence held to support finding of no negli¬ 
gence 

Colo.—Branco Eastern Co. v. Leffler, 482 P.2d 364, 173 
Colo. 428. 

N.M.—Lindsay v. Hartog, 412 P.2d 552, 76 N.M. 122. 

S.D.—Northwestern Bell Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Tex.—Herrin v. Kelly, Civ.App., 429 S,W.2d 195. 

Wis.—Merkley v. Schramm, 142 N.W.2d 173, 31 
Wis.2d 134. 
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36. N.C.—Moore v. Moore, 150 S.E2d 75, 268 NC 

no. 

§ 243(4). — Direct or Circum¬ 
stantial Evidence 
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38.50. Acts of omission and commission distin¬ 
guished 

U.S.—Fuhrman v. Reading Co., D.C.Pa., 311 F.Supp. 
782, afFd. in part, revd. in part on oth. grds., C A 
439 F.2d 10. 

39. U.S.—Houston-New Orleans, Inc. v. Page Engi¬ 
neering Co., D.C.La., 353 F.Supp. 890 

Ill.—Mort V. Walter, 457 N.E.2d 18, 75 Ill.Dec. 228, 98 
ni.2d 391. 

Mich.—Pohlod V. General Motors Corp., 199 N.W.2d 
277, 40 Mich.App. 583. 

N.C.—Moore v. Moore, 150 S.E.2d 75, 268 N.C. 110. 

40. Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271. 

La.—Dimitry v, Bressler, App., 343 So.2d 358. 

Md.—Armstrong v. Johnson Motor Lines, Inc., 280 
A.2d 24, 12 Md.App. 492. 

N.C.—Moore v. Moore, 150 S.E.2d 75, 268 N.C. 110. 

Prima facie case 

Ariz.—Bailey v. Montgomery Ward & Co., 431 P.2d 
108, 6 Ariz.App. 213. 

41. Ind.—St. Joseph Bank & Trust Co. v. Putman, 
252 N.E.2d 601, 146 Ind App. 55. 

Mich.—Jones v. Keetch, 178 N.W.2d 549, 23 Mich. 
App. 338, app. after remand 200 N.W.2d 227, 388 
Mich. 164, 91 A.L.R.3d 471. 

Tex.—Sherwin-Williams jPaint Co. v. Card, Civ.App., 
449 S,W.2d 317—Wallace v. Spencer Const. Co., 
Civ.App., 452 S.W.2d 17, err. ref. no rev. err.—Ste- 
gora V. Texas Steel Co., Civ.App., 475 S.W.2d 394, 
err. ref. no rev. err. 
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43. U.S.—Weir v. Simmons, C.A.Neb., 357 F 2d 70- 
Meadows & Walker Drilling Co. v. Phillips Petro¬ 
leum Co., C.A.Tex,, 417 F.2d 378—Sketo v. 
Olympic Ferries, Inc., CA.Wash., 436 F.2d 1107. 

Carson v. Squirrel Inn Corp., D.C.S.C., 298 
F.Supp, 1040. 

Ala.—Jack Cole Co. v. Hays. 199 So.2d 659, 281 Ala. 
118—Lankford v. Mong, 214 So.2d 301, 283 Ala. 
24—Mobile Press Register, Inc. v. Padgett, 233 
So.2d 472, 285 Ala. 463. 

Cal.—Markewych v. Altshulcs, 63 Cal.Rptr. 335, 255 
C.A.2d 642—Chase v. Shasta Lake Union School 
Dist., 66 CaLRptr. 517, 259 C.A.2d 612, 37 A.L. 
R.3d 704. 

Colo.—Richardson v. Pioneer Const. Co„ 434 P.2d 403, 
164 Colo. 270, app. after remand 490 P.2d 71, 176 
Colo. 254. 

Conn.—Cappiello v. Haselman, 227 A.2d 79, 154 Conn. 
490. 

Granata v. Schaefer’s Bake Shop, Inc., 232 A.2d 
513, 4 Conn.Cir. 382, 

Fla.—Ritter v. Brengle, App., 185 So.2d 7. 

Ga.—Parker v. Dailey, 177 S.E.2d 44, 226 Ga. 643, 
mandate conf. to 178 S.E.2d 224, 122 Ga.App. 575. 
ni.— Mort V. Walter, 457 N.E.2d 18, 75 Ill.Dec. 228, 98 
nL2d 391. 

Oothoudt V. Woodard, 269 N.E.2d 511, 132 
in.App.2d 203. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271—Grings v. Great Plains 
Gas Co., 152 N.W.2d 540, 260 Iowa 1309. 

Ky.—Holbrook v. Rose, 458 S.W.2d 155. 

La.—^Valentine v. Kaiser Aluminum & Chemical Corp., 
App., 205 So.2d 757-rSaucier v. Aetna Cas. & Sur. 
Co.. App., 217 So.2d 451—J. C. Trahan Drilling 
Contractor, Inc. v. Cockrell, App., 225 So.2d 599, 
writ ref. 228 So.2d 482, 254 U. 922—Jordan v. 
Travelers Ins. Co., 245 So.2d 151, 257 La, 995 
Mich.—Shirley v. Drackett Products Co., 182 N.W.2d 
726, 26 Mich.App. 644. 


Minn.—Sandvik v Jammes, 160 N.W.2d 700, 281 
Minn. 85—Martelle v. Thompson, 167 N.W2d 
376, 283 Minn. 279. 

Miss.—Capital Transport Co. v. Segrest, 181 So.2d 111, 
254 Miss. 168—Gulf Hills Dude Ranch, Inc. v 
Brinson, 191 So.2d 856. 

Mo.—Scheele v. American Bakeries Co, 427 $.W.2d 
361—Wells v. Goforth, 443 S.W.2d 155. 

Cox V. Moore, App., 394 S.W.2d 65—Lowes v 
Union Elec. Co., App., 405 S W.2d 506. 

Neb.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23—Mills v. Bauer, 143 N.W.2d 270, 
180 Neb. 411—R & S Corp. v. Barnes, 155 N.W.2d 
379, 182 Neb. 431—Moore v. State, 180 N.W.2d 
917, 186 Neb. 67, 158—Barkalow Bros. Co. v. 
Floor-Brite, Inc., 198 N.W.2d 329, 188 Neb. 568. 
N.Y.—Consalvo v. Grosso, 315 NY.S.2d 195, 35 
A.D.2d 791. 

N.M.—Riseling v. Potash Mines Transp Co., 417 P.2d 
38, 76 N.M. 544. 

N.C.—Kekelis v. Whitin Mach. Works. 160 S.E.2d 320, 
273 N.C. 439. 

N.D.—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 

Ohio—Ferrebee v. Boggs, App., 263 N.E.2d 574, 24 
Ohio App.2d 18. 

Okl.—Orthopedic Clinic v. Hanson, 415 P.2d 991— 
Haynie v. Hayme, 426 P.2d 717—City of Tulsa v. 
Goins, 437 P.2d 257—Fletcher v. Meadow Gold 
Co., 472 P.2d 885. 

Pa.—Laubach v. Haigh, 252 A.2d 682, 433 Pa. 487. 

Gessner v. Ditzler, 37 Northumb.L.J. 119. 

S.C.—Chaney v. Burgess, 143 S.E.2d 521, 246 S.C. 261 
Tex.—Boyd v Thompson-Hayward Chemical Co, Civ. 
App, 450 S.W,2d 937, err dism.—Bearden v. 
Lyntegar Elec. Co-op., Inc, Civ.App., 454 S.W.2d 
885. 

Va.—Sykes v. Langley Cabs, Inc., 176 S.E2d 417, 211 
Va. 202 

Wash.—Morton v. Lee. 450 P2d 957, 75 Wash.2d 
393—Hernandez v. Western Farmers Ass’n, 456 
P.2d 1020, 76 Wash.2d 422. 

Ewer V. Goodyear Tire & Rubber Co., App., 480 
P.2d 260, 4 Wash.App. 152. 

W.Va.—Smith v. Edward M. Rude Carrier Corp., 151 
S.E.2d 738, 151 W.Va. 322. 

Wyo.—Miller v. Hedderman, 464 P.2d 544. 

Effect of doctrine of res ipsa loquitur 
(2) Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 223 
A.2d 323, 3 Conn.Cir. 690. 

III.—Turner v. Wallace. 217 N.E.2d II, 71 III.App.2d 
160. 

Mich.—Patrick v. Pult-Strang, Inc,, 154 N.W.2d 654, 8 
Mich.App. 487. 

(4) Other matters. 

Iowa—Mickelson v. Forney, 143 N.W.2d 390, 259 Iowa 
91. 

Connection between fire on plaintiff’s property 
and conduct of defendant 
N.C.—Collins V. Caldwell Furniture Co., Inc., 193 

5. E.2d 284, 16 N.C.App. 690. 

§ 243(5). -Inferences from Evi¬ 

dence 
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44. U.S.—Schenfeld v. Norton Co., C.A.Colo., 391 
F.2d 420—Watz v. Zapata Off-Shore Co., C.A. 
Tex., 431 F.2d 100, app. after remand 500 F.2d 
628. 

Atlantic Mut, Ins. Co. v, Clearview Club, Inc., 
D.C.N.Y., 264 F.Supp. 608, 

Ariz.—E. L. Jones Const, Co. v. Noland, 466 P.2d 740, 
105 Ariz. 446. 

Purcell V. Zimbelman, 500 P.2d 335, 18 Ariz. 
App. 75. 

Ill.—Luker v. Contract Steel Carriers, Inc., 243 N.E.2d 

6, 103 IlI.App.2d 296—Murphy v. Vodden, 248 
N.E.2d 327, 109 IllApp.2d 141—Oothoudt v. 
Woodard, 269 N.E.2d 511, 132 Ill.App.2d 203. 

Ky.—Caney Creek Coal Co. v. Ellis, 437 S.W.2d 745— 
Rietze v. Williams, 458 S.W,2d 613 
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Mich.—Schcdlbauer v. Chns-Craft Corp, 160 N.W.2d 
889, 381 Mich. 217. 

Schroen v. Taylor, 161 N.W.2d 780, 11 Mich. 
App. 582—Ritter v. Meijer, Inc., 341 N.W.2d 220, 
128 Mich.App. 783. 

Neb.—Snyder v. Fort Kearney Hotel Co., 157 N.W.2d 
782, 182 Neb. 859, app. after remand 176 N.W.2d 
686, 185 Neb. 476. 

Nev.—Roche v. Schartz, 419 P.2d 779, 82 Nev. 409. 

N.Y.—Cole V. New York Racing Ass’n, 266 N.Y.S.2d 
267, 24 A.D.2d 993, affd. 217 N.E2d 144, 17 
N.Y.2d 761, 270 N.Y.S.2d 421. 

Mallor V. Wolk Properties, Inc., 311 N.Y.S.2d 
141, 63 Misc2d 187. 

N.C.—Chandler v. Moreland Chemical Co., 154 S.E.2d 
502, 270 N.C. 395. 

Bray v. Great Atlantic & Pac. Tea Co., 165 
S.E.2d 346, 3 N.C.App. 547—Redding v. F. W. 
Woolworth Co. 176 S.E.2d 383, 9 N.C App. 406, 
app. after remand 187 S.E.2d 445, 14 N.C.App. 12. 

N.D—Foerster V. Rschbach-Moore, Inc., 178 N.W.2d 
258. 

Okl.—Bower v. Corbell, 408 P.2d 307. 

Tenn.—Country Maid Dairy, Inc. v. Hunter, 416 
S.W.2d 367, 57 Tenn.App. 138. 

Tex.—Sharp v. Chrysler Corp,, Civ.App., 432 S.W.2d 
131, err. ref. no rev. err,—Lane v. Cloninger, Civ. 
App., 444 S.W 2d 199—Wallace v. Spencer Const. 
Co., Civ App., 452 S.W.2d 17, err. ref. no rev. err. 

Wis.—Marolla v. American Family Mut. Ins. Co., 157 
N.W.2d 674, 38 Wis.2d 539. 

Physical facts 

(1) Mo.—Vinyard v. Vinyard Funeral Home, Inc., 

App., 435 SW.2d 392. 

Flight from scene of accident 

Fla,—Lynch v. McGovern, App., 270 So.2d 770. 
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46. U.S.—Kalopodes v. Federal Reserve Bank of 
Richmond, C.A.Va., 367 F.2d 47, 24 A.L.R.3d 
380—Stubblefield v. Johnson-Fagg, Inc., C.A. 
Okl., 379 F.2d 270. 

D.C.—Bernstein v. Connecticut House, Inc., C.A., 381 
F.2d 935, 127 U.S.App.D.C. 156. 

Ill.—Mitchell V. Four States Machinery Co.,'220 N.E.2d 
109, 74 [ll.App.2d 59. 

Okl.—Barnhart v. Freeman Equipment Co., 441 P.2d 
993. 

Wash.—Matsumura v. Eilert, 444 P.2d 806, 74 Wash.2d 
362. 
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46.5. S.C.—Chaney v. Burgess, 143 S.E2d 521, 246 
S.C. 261. 

47. N.Y.—Walz v. Diesel Const. Co., 286 N.Y.S.2d 
863, 29 A.D.2d 642, affd. 239 N.E.2d 216, 22 
N.Y.2d 745, 292 N.Y.S.2d 124. 

N.C.—(Tollins v. Caldwell Furniture Co., Inc., 193 
S.E.2d 284, 16 N.C.App. 690. 

48. Ariz.—Berne v. Greyhound Parks of Ariz., Inc., 
448 P.2d 388, 104 Ariz. 38. 

Va.—Virginia Stage Lines, Inc. v. Brockman Chevrolet, 
Inc., 163 S.E2d 148, 209 Va. 188. 

49. Tex.—Briones v. Levine’s Dept. Store, Inc., 446 
S.W.2d 7. 

50. Va.—Elliott v. Anderson, 160 S.E2d 775, 208 Va. 
753. 
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51. U.S.—Washington v. Pierce, D.C.N.C., 307 
F.Supp. 1157. 

Neb.—Mills v. Bauer, 143 N.W.2d 270, 180 Neb. 411 
— R & S Corp. V. Barnes, 155 N.W.2d 379, 182 
Neb. 431. 

Pa,—Alexander v. Warburton, 53 DchCo. 67—Gessner 
V. Ditzler, 37 Northumb.LJ. 119. 

Substantial evidence, etc. 

Ind.—Kleinschmidt v. Clark, 238 N.E.2d 473, 143 Ind. 
App. 99. 
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51.5. Iowa—Connecticut Fire Ins. Co v. Gusman, 
144 N.W.2d 333, 259 Iowa 271—Davidson v. 
Cooney, 147 N.W.2d 819, 259 Iowa. 1278. 

N.C.—Redding v. F. W. Woolworth Co., 176 S.E.2d 383, 
9 N.C.App. 406, app. after remand 187 S.E.2d 445, 
14 N.C.App. 12. 
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52. U.S.—Schnadig Corp. v. Walser, D C.N.C., 261 
F.Supp. 311. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271. 

Miss.—Dees v. C^pbell, 183 So.2d 624. 

52.5, U.S —Louisiana & A,R. Co. v. Fireman’s Fund 
Ins. Co., CA.U. 380 F.2d 541. 

Pa.—Houston v. Canon Bowl, Inc., 278 A.2d 908, 443 
Pa. 383. 

53. U.S.—Martin K. Eby Const. Co. v. Neely, C.A. 
Colo., 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S. 
317, 18 L.Ed.2d 75, reh. den. 87 S.Ct. 1366, 386 
U.S. 1027, 18 L.Ed.2d 471 

Cal.—Smith v. Lockheed Propulsion Co,, 56 ClaLRptr. 
128, 247 C.A.2d 774, 29 A.L.R.3d 538. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271. 

La.—Barlow v. City of New Orleans, 228 So.2d 47, affd 
241 So.2d 501, 257 La. 91. 

Mo.—Schabbing v. Seabaugh, App., 395 S.W.2d 256— 
State ex rel. and to Use of Williams v. Feld Chevro¬ 
let Inc,, App., 403 S.W 2d 672—Weber v. Hinds, 
App., 440 S.W.2d 129. 

Neb.—Mills V. Bauer, 1/43 N.W.2d 270, 180 Net!. 411. 

N.M.—Hisey v. Cashway Supermarkets, Inc., 426 P.2d 
784, 77 N.M. 638. 

N.Y,—MacKendrick v. Newport News Shipbuilding & 
Dry Dock Co., 338 N.Y.S.2d 41, 40 A.D.2d 798, 
affd., 319 N.E2d 421, 35 N.Y,2d 681, 361 N.Y. 
S.2d 158, 

N.C.—Farrow v. Baugham, 147 S.E.2d 167, 266 N.C. 
739. 

Okl.—Nye v. Cox, 440 P.2d 683. 

Pa.—Hardy v. Clover Leaf Mills, 232 A.2d 755,426 Pa. 
206. 

S.C.—Oumey v. Burgess, 143 S.E2d 521, 246 S.C 261. 

Tex.—El Natural Gas Co. v. Harris, Civ.App., 436 

S.W.2d 408, err. ref. no rev. err. 

Wis.—Zillmer v. Miglautsch, 151 N.W.2d 741, 35 
Wis.2d 691. 
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54. Mich.—Goodman v. Stafford, 174 N.W.2d 593, 20 
Mich App. 631. 

55. Va.—Norfolk & W, Ry. Co. v. Anderson, 151 
S.E2d 628, 207 Va. 567. 

56. Ky.—Highway Transport Co. v. Daniel Baker 
Co., 398 S.W.2d 501. 

Mo.—Janis v. lost. 412 S.W.2d 498. 

Root V. Henry, App., 395 S.W,2d 280—Grissom 
V. Handley, App., 410 S.W.2d 681. 

N.Y.^-MacKendrick v. Newport News Shipbuilding & 
Dry Dock Co.. 338 N.Y.S.2d 41, 40 A.D.2d 798, 
affd., 319 N.E2d 421, 35 N.Y.2d 681, 361 N.Y. 

' S.2d 158. 

N.C,—Phelps V. City of Winston-Salem, 157 S.E2d 
719, 272 N.C. 24. 
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57. In Kansas 

(1) KaiL—Bottjer v. Hammond, 436 P.2d 882, 200 

Kan. 327. 

57.10. Conn.—Cappiello v. Haselman, 227 A.2d 79, 
154 Conn. 490. 

Iowa—Connecticut Fire Ins. Co. v. Gusman, 144 
N.W.2d 333, 259 Iowa 271. 

Va.—Sykes v. Langley Cabs, Inc., 176 S.E.2d 417, 211 
Va. 202. 

58. OkL—Bower v. Corbell, 408 P.2d 307. 

Wyo.—Continental Motors Corp. v. Joly, 483 P.2d 244. 


Suffice when inferences reasonably drawn 
Ill.-Mort V. Walter, 457 N.E.2d 18, 75 Ill.Dec. 228, 98 
I11.2d 391. 
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58.5. U.S.—Tarter v. Souderton Motor Co., D.C.Pa., 
257 F.Supp. 598. 

La.—Lambert v. State Farm Mut. Auto. Ins. Co., App., 
184 So.2d 107. 

59. Mo.—Willoughby v. Safeway Stores, Inc., App., 
397 S.W.2d 748. 

60. U.S.—^Tarter v. Souderton Motor Co., D.C.Pa., 
257 F.Supp. 598. 

61. U.S.—^Tarter v. Souderton Motor Co., D.C.Pa., 
257 F.Supp. 598— Atlantic Mut. Ins. Co. v. Clear- 
view Club, Inc., D.C.N.Y.. 264 F.Supp. 608. 

Conn.—Terminal Taxi Co. v. Flynn, 240 A.2d 881, 156 
Conn. 313. 

Tex.—B.M. and R. Interests v. Snyder, Civ.App., 453 
S.W.2d 360, err. ref. no rev. err. 

Remote possibilities 

N.Y.—Stewart v. R. H. Macy & Co.. 284 N.Y.S.2d 811, 
55 Misc.2d 156. 

63. Ga.—Moses v. Chapman, 149 S.E2d 850, 113 
Ga.App. 845—(3olIms v. S. H. Kress & Co., 150 
S.E.2d 373, 114 Ga.App. 159. 

§ 243(6). -Proof of Accident or 

Opportunity 

64. Ala.—Mobile Press Register, Inc. v. Padgett, 233 
So.2d 472, 285 Ala. 463. 

Coalite, Inc. v. Aldridge. App., 229 So.2d 524, 
revd. on other grounds 229 So 2d 539, on remand 
229 So.2d 541. 

Ill—Nugent v. City of Chicago, 249 N,E2d 309, 110 
Ill.App.2d 167. 

Ky.—Cumberland College v. Gaines, 432 S.W.2d 650, 
35 AX.R 3d 969. 

La.—Gauthier v. Liberty Mut. Ins. Co., App., 179 So.2d 

437. 

Md.—Miller v. Robinson, 216 A.2d 743, 241 Md. 335, 
17 A.L.R.3d 1425. 

Mich.—Genesee Merchants Bank & Trust Co. v. Payne, 
161 N W.2d 17, 381 Mich. 234. 

Genesee Merchants Bank & Trust Co. v. Payne, 
148 N.W,2d 503, 6 Mich.App. 204, affd. 161 
N.W.2d 17, 381 Mich. 234—Kasten v. U.S. Truck 
Co., 184 N.W.2d 508, 28 Mich.App. 466. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 916. 

Ohio—Green v. Castronova, 223 N.E.2d 641, 9 Ohio 
App.2d 156. 

Pa.—Amon v. Shemaka, 214 A.2d 238, 419 Pa. 314. 

Va.—Bare v. Jones, 147 S.E.2d 145, 206 Va. 848. 
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66. Ohio—Green v. Castronova, 223 N.E.2d 641, 9 
Ohio App.2d 156. 

67.25. Proof of negligent condition insufficient 

N.Y.—Van Valkenburg v. Lawrence Warehouse Co., 
265 N.Y.S.2d 762, 24A.D.2d 1067. 

67.50. N.Y.— Schechter v. Klanfcr, 269 N.E.2d 812, 
28 N.Y.2d 228, 321 N.Y.S.2d 99. 

§ 243(7)* -Prima Facie Case or 

Presumption of Negli¬ 
gence 
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' 68.5. Ill.—Mclnturff v. Chicago Title & Trust Co., 
243 N.E.2d 657, 102 m.App.2d 39. 

Mont.—Knowlton v. Sandaker, 436 P.2d 98, 150 Mont. 

438. 

68.10. Idaho—Skaggs Drug Centers, Inc. v. City of 
Idaho Falls, 407 P.2d 695, 90 Idaho 1. 

Ill.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 Ill.App.2d 39. 

69.15. Statutory rebuttable presumption 

Iowa—Calkins v. Adams County Co-op. Elec. Co., 144 
N.W.2d 124, 259 Iowa 245. 
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70. Mich.—Ritter v. Meijer, Inc., 341 N.W.2d 220, 
128 Mich.App. 783. 

N.M.— Riseling v. Potash Mines Transp. Co„ 417 P.2d 
38, 76 N.M. 544. 

Okl.—Brown v. Tulsa Exposition & Fair Corp., 429 
p.2d 767—Nye v. Cox, 440 P.2d 683. 

Pa.—Pastuszek v. Murphy Plywood Corp., 280 A.2d 
644, 219 Pa.Super. 59. 

S.C.—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C 316. 

Prima facie case held established 

N.Y.—Mermelstein v. Hervieux, 301 N.Y.S.2d 328, 32 
A.D.2d 860—Kaufman v. Congregation of Knesses 
Israel Sea Gate, 314 N.Y.S.2d 605, 35 A.D.2d 722. 

Okl.—Bower v. Corbell, 408 P.2d 307. 

70.5. Wash.—Verstceg v. Mowery, 435 P.2d 540, 72 
Wash.2d 754. 

71. Conn.—Shanley v. Shanley, 241 A.2d 543, 27 
Conn.Sup. 417. 
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71.5. Wash.—Zukowsky v. Brown, 459 P.2d 964, I 
Wash.App. 94, cause remd. 488 P.2d 269, 79 
Wash.2d 586. 

71.10. N.J.—Pope V. Veterans Taxi Service, 235 A.2d 
34, 97 N.J.Super. 274. 

71.20, Fla.—Love v. Adams, App., 194 So.2d 55. 

§ 243(8). -Evidence Bearing on 

Particular Matters or Is¬ 
sues 

74'.50. U.S.—Frankel v. Burke’s Excavating, Inc., 
D.C.Pa., 269 F.Supp. 1007, affd., C.A., 397 F.2d 
167—Stacey v. U.S., D.C.La., 270 F.Supp. 71— 
Mosier v. American Motors Corp., D.C.Tcx., 303 
F.Supp. 44, affd., CA., 414 F.2d 34—Finkel v. 
Challenger Marine Corp., D.CFla., 316 F.Supp. 
549. 

Ark.—Dessert Seed Co. v. Drew Farmers Supply, Inc., 
454 S.W.2d 307, 248 Ark. 858. 

Colo.—Shiffers v. Cunningham Shepherd Builders Co., 
470 P.2d 593, 28 Colo.App. 29. 

Conn.—Krattenstein v. G. Fox & Co., 236 A.2d 466, 
155 Conn. 609. 

Idaho—Gates v. Pickett & Nelson Const. Co., 432 P.2d 
780, 91 Idaho 836. 

Ill.—Holden v. Kayser Roth Corp., 235 N.E.2d 426, 92 
IlI.App.2d 240. 

Iowa—Rice v. McDonald, 138 N.W.2d 889, 258 Iowa 
372. 

La.—Bowie v. National Roofing & Siding Co., App., 
230 So.2d 465—Gant v. Aetna Cas. & Sur. Co., 
App., 234 So.2d 776, application den. 236 So.2d 
- 503, 256 La. 376—La Fleur v. AVhite System, Inc., 
App., 235 So.2d 141—Rigaud v, Orkin Exterminat¬ 
ing Co., App,, 236 So.2d 916. 

N.J.—Price v, Buckingham Mfg. Co., 266 A.2d 140, 110 
NJ.Super. 462. 

N.C.—Gore v. George J. Ball, Inc., 182 S.E,2d 389, 279 
N.C. 192. 

Or.—Kuhns v. Standard Oil Co. of Cal., Western Oper¬ 
ations, 478 P.2d 396, 257 Or. 482. 

S.D.—Wieting v. Ball Air Spray, Inc., 173 N.W.2d 272, 
84 S.D. 493. 

Criminal negligence 

La.—State v. Hargrave, 411 So.2d 1058. 

111.—People v. LaCombe, 432 N.E.2d 672, 59 Ill.Dec. 
886, 104 IlI.App.3d 66. 

Evidence of common usage by itself 
is not conclusive evidence of negli- 
gence."^^'’* 

74,51. U.S.—Colorado Mill. & Elevator (Do. v. Termi¬ 
nal R.R. Ass’n of St. Louis, C.A.Mo., 350 F.2d 
273, cert. den. 86 S.Ct. 563, 382 U.S. 989, 15 
L.Ed.2d 476—Town of Radcliffe, Iowa v. Carroll, 
C.A.Iowa, 360 F.2d 321. 

Ramsey v. Mellon Nat, Bank & Trust Co., D.C. 
Pa., 251 F.Supp. 646. 
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D.C.—Dempsey v. Addison Crane Co., D.C., 247 
F.Supp. 584. 

Ill.—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill.App.2d 
336. 

Iowa—Webber v. E. K. Lanmer Hardware Co., 15 
N.W.2d 286, 234 Iowa 1381—^Johnson v, Johnson, 
65 N.W.2d 157, 245 Iowa 1216—Gibson v. Shelby 
County Fair Ass’n, 65 N.W.2d 433, 246 Iowa 
147—McCrady v. Sino, 118 N.W.2d 592, 254 Iowa 
856. 

La.—Jager v. Herald, App., 186 So.2d 365. 

Md.—Honolulu Limited v. Cain, 224 A.2d 433, 244 
Md. 590. 

Wis.—Heckendorf v. J. C. Penney Co., 142 N.W.2d 
801, 31 Wis.2d 346. 

75. Cal.—Beauchamp v. Los Gatos Golf Course, 77 
Cal.Rptr. 914, 273 C.A.2d 20. 

page 694 

83. Minn.—Stahlberg v. Moe, 166 N.W.2d 340, 283 
Minn. 78, 

§ 243(9).-Fires 

86. Mont.—MacDonald v. Protestant Episcopal 
Church in Diocese of Mont., 435 P.2d 369, 150 
Mont. 332. 
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87. U.S.—Minerals & Chemicals Corp. v. S.S. Nation¬ 
al Trader, C.A.N.Y., 445 F.2d 831. 

90. U.S.—U.S. V. Ebtnger, C.A.N.Y., 386 F.2d 557— 
American States Ins. Co. v. Hannan Const. Co., 

C. A.Ohio, 392 F,2d 171. 

Chicago, M. St. P. & P.R. Co. v Tindal, D.C. 
Iowa, 249 F.Supp. 988. 

Conn.—Schurgast v. Schumann, 242 A.2d 695, 156 
Conn. 471, 

Fla.—LaBarbera v. Millan Builders. Inc., App., 191 
So.2d 619. 

Okl.—Hutchings v. Hales, 440 P.2d 725. 

Or.—Pacific Northwest Bell Tel. Co. v. Century Home 
Components, Inc., 514 P.2d 874, 267 Or. 46. 

Tex.—^Thoreson v. Thompson, 431 S.W.2d 341. 

Socony Mobil Oil Co. v. Slater, Civ.App., 412 
S.W.2d 349, err. ref. no rev. err. 

Vt.—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 
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91. U.S,—Montgomery Ward & Co., v. New York 
Cent. R. Co., C.A.N.Y., 389 F.2d 556. 

Speyer, Inc. v. Humble Oil & Refining Co., 

D. C.Pa., 275 F.Supp. 861. Affd., C.A„ 403 F.2d 
766, cert. den. 89 S.Ct. 1634, 394 U.S. 1015, 23 
L.Ed.2d 41. 

Ark.—clones v. Ferguson, 421 S.W.2d 607, 243 Ark. 
698. 

La.—Connecticut Fire Ins. Co. v. Lavergne, App., 224 
So.2d 479. 

Minn.~Rochester Wood Specialties, Inc. v. Rions, 176 
N.W.2d 548, 286 Minn. 503. 

N.H.—Gobbi v. Moulton, 230 A.2d 747, 108 N.H. 183. 
N.M,—Gray v. E. J. Longyear Co., 429 P.2d 359, 78 
N.M. 161. 

N.C.—Pine State Yam Mills, Inc. v. Troutman Found¬ 
ry, Inc., 174 S.E.2d 706, 8 N.CApp. 521. 

92. Miss.—Board of Trustees, Utica Junior College v. 
Lee Elec. Co., 198 So.2d 231. 

Tex.—Home Indem. Co. v. Martin, Civ.App., 399 
S.W.2d 941, err. ref. no rev. err, 

§ 243(10).-Machinery and 

Other Instrumentalities 

95. U.S.—Magill v. Westinghouse Elec. Corp., D.C. 
Pa., 327 F.Supp. 1097, affd. in part, remd. in part, 
C.A., 464 F.2d 294. 

Alaska—Correa v, Stephens, 429 P.2d 254. 

Ariz.—Kreisman v. Thomas, 469 P.2d 107, 12 Ariz. 
App. 215. 

Ark.-Sullivan v. Voyles, 462 S.W.2d 454, 249 Ark. 
948. 


Cal.—Markley v. Beagle, 59 Cal.Rptr. 809, 429 P.2d 
129, 66 C.2d 951. 

Dahl-Beck Elec. Co. v. Rogge, 80 Cal.Rptr. 440, 
275 C.A.2d 893. 

Colo,—Covillo v, Rahne, App., 482 P.2d 428. 

Fla.—Grand Union Co. v. Devlin, App., 213 So.2d 488. 

Ga.—Deco Leasing Corp. Harvey, 150 S.E.2d 699, 
114 Ga.App, 217—Holland Furnace Co. v. Willis, 
172 S.E.2d 149, 120 Ga.App. 733. 

Ill.—Kappatos v. Gray Co.. 260 N.E.2d 443, 124 III. 
App.2d 317. 

Ind.—Lengyel v. Hecht, 242 N.E2d 135, 143 Ind.App. 
660. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260—Knudtson v. Swenson, 155 N.W.2d 756, 261 
Iowa 929—Ives v. Swift & Co., 183 N.W.2d 172. 

Kan.—Shehi v. Southwest Rentals, Inc., 428 P.2d 838, 
199 Kan. 265—Talley v. Skelly Oil Co., 433 P.2d 
425, 199 Kan. 767. 

Ky.—Rommel v. Louisville Shopping Center, Inc., 436 
S.W.2d 529. 

La.—Nettles v. Forbes Motel, Inc., App., 182 So.2d 
572—Pacific Ins. Co. v. Marsh, App., 192 So.2d 
849—^Timpa v. Cole, App., 225 So.2d 59—^Thomas 
v. Gillette Co.. App., 230 So.2d 870, writ ref 233 
So.2d 249, 255 U. 809. 

Md.—Scott v John H. Hampshire, Inc., 227 A.2d 751, 
246 Md. 171—Smith v. Kelly, 229 A.2d 79, 246 
Md. 640. 

Mass.—Colangeli v. Construction Service Co., 233 
N.E.2d 192, 353 Mass. 527—Medford Housing Au¬ 
thority V. Marinucci Bros. & Co., 241 N.E.2d 834, 
354 Mass. 699—Robert Williams, Inc. v. Ferris, 
244 N.E2d 736, 355 Mass. 288. 

Mich.—Dobbek v. Herman Gundlach, Inc., 164 N.W.Zd 
685, 13 Mich.App. 549—Thompson v. Essex Wire 
Co., 183 N.W.2d 818, 27 Mich.App. 516. 

Mo.—-Beuttenmuller v. Vess Bottling Co. of St. Louis, 
447 S.W.2d 519. 

N.J.—Piro V. Public Service Elec. & Gas. Co., 247 A.2d 
678, 103 N.J.Super. 456, affd. 247 A.2d 667, 53 
N.J. 7. 

N.Y.—Adomato v. Peter Kiewit Sons Co., 310 N.Y. 
S.2d 893, 34 A.D.2d 54—^Vincent v, Dickinson, 317 
N.Y.S.2d 682, 36 A.D.2d 570—Holloway v. Barry 
Wehmiller Machinery Co., 319 N.Y.S.2d 142, 36 
A.D.2d 621. 

Ohio—Hooker v. Kroger Co., 231 N.E.2d 344, 12 Ohio 
App.2d 105. 

Okl.—Magnolia Pipe Line Co. v, Cowen, 477 P.2d 848. 

Pa.—Marrazzo v. Scranton Nehf Bottling Co., 223 A.2d 
17. 422 Pa. 518, 

S.D.—Nepstad v. Randall, 152 N.W.2d 383, 82 S.D. 
615. 

Tex.—^Thoreson v. Thompson, 431 S.W.2d 341—^Texas 
Sling Co, V. Emanuel, 431 S.W.2d 538. 

Orkin Exterminating Co. v. Schorsch, Civ.App., 
436 S.W.2d 422. 

Vt.—Scribner v. Richmond Farm Supply Co., 219 A.2d 
1, 125 Vt. 492. 

Wash.—Hernandez v. Western Farmers Ass’n, 456 P.2d 
1020, 76 Wash.2d 422. 

Wis.—Brass v. Milwaukee Sporting Goods Co., 150 
N,W.2d 337, 34 Wis.2d 688—Michels v. Green 
Giant Co.. 164 N.W.2d 217, 41 Wis.2d 427. 

Grading machine 

Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E.2d 212, 122 Ga.App. 1. 

Oil weU driUer 

La.—Roberie v. Sinclair Refining Co., App., 252 So.2d 
488. 

Acetylene torch 

Mich.—Firemens Mut. Ins. Co. v. Muskovitz & Pershin 
& Sons, Inc,, 189 N.W,2d 85, 32 Mich.App. 566. 

Restaurant equipment 

Tex.—Trinity Universal Ins. Co. v. Cattleman’s Steak 
House, Civ.App., 470 S.W.2d 224. 
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97. Colo.—Bressler v. Heating & Plumbing Engineers, 

Inc., App., 474 P.2d 636, 
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99. Wis.—Metcalf v. Consolidated Badger Co-op., 137 
N.W.2d 457, 28 Wis.2d 552. 

1. Ia.—B rown v. B & G Crane Service, Inc., App., 
194 So.2d 746, writ ref., 197 So.2d 79, 250 La. 534 
and 197 So.2d 80, 250 U. 535. 

Pa.—Addison v. Westinghouse Elec. Co., 113 P.L.J. 
527. 

Tex—Texas Sling Co. v. Emanuel, Civ.App., 418 
S.W.2d 565, affd. in part revd, in part on oth. grds., 
Sup., 431 S.W2d 538—Cantrell v. Markham & 
Brown Co. and Associates, Civ.App., 452 S.W.2d 
940. 

3. D.C.—Liberty Mut. Ins. Co. v. B. Frank Joy Co., 

D.C, 297 F.Supp. 592, affd., 424 F.2d 831. 137 
U.S.App.D.C. 343. 
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3.5. Ill.—Kotulia V. Great Lakes Terminal & Trans¬ 
port Corp.. 243 N.E.2d 461, 101 IIl.App.2d 457. 

4. Ill.—Burgh V. Crane Const. Co., 243 N.E.2d 590, 

102 Ill.App.2d 188. 

N.Y.—McDonald v. Shell Oil Co., 228 N.E.2d 899, 20 
N.Y.2d 160, 281 N.Y.S.2d 1002. 

Tex.—Trio Transport, Inc. v. Henderson, Civ.App,, 413 

S.W.2d 806, err. ref, no rev. err. 

Wash.—^Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App. 642. 

8.5. Utah—Crandall v. Ed Gardner Plumbing and 
Heating, 405 P.2d 611, 17 Utah 2d 138. 

8.10. Mass.—Beaver v. Costin, 227 N.E.2d 344, 352 
Mass. 624. 

10. III.—Larson v. Commonwealth Edison Co., 199 
N.E2d 265, 48 Ill.App.2d 349, revd. on oth. grds. 
211 N.E.2d 247, 33 I11.2d 316—Walden v. Schill- 
moeller & Krofl Co., 248 N.E.2d 547, 111 111. 
App.2d 95. 

14. U.S.—Watz V. Zapata Off-Shore Co., C.A.Tex., 
431 F,2d 100, app. after remand 500 F.2d 628— 
Downey v. Moore’s Time-Saving Equipment, Inc., 
C.A.Ind.. 432 F.2d 1088. 

American Universal Ins. Co. v. Henningson, 
Durham and Richardson, D.C.S.D., 308 F.Supp. 
1126. 

Mich.—Farr v, Wheeler Mfg, Corp., 180 N.W.2d 311, 
24 Mich.App. 379. 

N.Y.—Bravo v. C. H. Ticbout & Sons Inc., 243 N.Y. 
S.2d 335, 40 Misc.2d 558, affd. 272 N.Y.S.2d 687, 
26 A.D.2d 617. 
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14.5. U.S.—Knapp v. Wabash R. Co., C.A.Mo., 375 
F.2d 983. 

15. U.S.—Klein v. Continental Emsco Co., D.C.Tex., 
310 F.Supp. 413, affd., C.A.. 445 F.2d 629. 

Unfitness of equipment 

Pa.—MacDougall v. Ford Motor Co., 257 A.2d 676, 
214 Pa.Super. 384. 

16. Mich.—Farr v. Wheeler Mfg. Corp., 180 N.W.2d 
311, 24 Mich.App. 379, 

17. U.S.—Oregon Farm Bureau Ins. Co. v. E. L. 
Caldwell & Sons, Inc., D.C.Or., 306 F.Supp. 835. 

' Cal.—McCurtcr v. Norton Co., 69 CaLRptr. 493, 263 
C.A.2d 402—Continental Dairy Equipment Co. v. 
Lawrence, 94 Cal.Rptr. 887, 17 C.A.3d 378. 

Ky.—Kroger Co. v. Bowman, 411 S.W.2d 339. 

La.—West v. Hydro-Test, Inc., App., 196 So.2d 598— 
Brister v. Louisiana Fire Ins. Co, of Baton Rouge, 
App,, 215 So.2d 658—New Amsterdam Cas. Co. v, 
Redondo, App., 225 So.2d 230, writ ref. 227 So.2d 
592, 254 La, 847—Rider v. Hartford Acc. & In¬ 
dem. Co., App., 241 So.2d 61—Gould v. Natal’s, 
Inc., App,, 246 So.2d 717. 

Minn.—Sjodin v. Lund, 152 N.W.2d 718, 277 Minn. 
473—McCormack v. Hankscraft Co., 154 N-W.2d 
488, 278 Minn. 322. 

N.M.—Horton v. Driver-Miller Plumbing, Inc., 414 
P.2d 219, 76 N.M. 242. 

Clear v. Patterson, App., 459 P.2d 358, 80 N.M. 
654. 

N.Y.—Kross v. Kelsey Hayes Co., 287 N.Y.S.2d 926, 
29 A.D.2d 901—^Passarclli v. 200 E. 58th St. Agcn- 



§243(10) NEGLIGENCE 

Page 699 

*cy Corp,, 303 N.Y S.2ci 969, 32 A.D.2d 1066, affd 
254 N.E2d 922. 25 NT 2d 697, 306 NT.S 2d 696 

N.D.—Lindenberg v. Poison, 138 N.W,2d 573. 

Tex.—Kirby Petroleum Co. v. Jones, Civ.App., 427 
S.W.2d 681, err. ref. no rev. err.—Otis Elevator Co. 
V. Wood, 436 S.W 2d 324. 

Wash.—Kadiak Fisheries Co. v. Murphy Diesel Co, 
422 P.2d 496. 70 Wash.2d 153—Quigley v. Spano 
Crane Sales & Service, Inc., 422 P.2d 512, 70 
Wash.2d 198. 

Wis.—Grunwald v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433—City of Cedarburg Light and Water Commis¬ 
sion V. Allis-Chalraers Mfg. Co., 148 N.W.2d 13. 
33 Wis.2d 560, reh. den 149 N.W.2d 661, 33 
Wis.2d 560. 

Trafler 

Ariz.—Morrow v. Trailmobile, Inc., 473 P.2d 780, 12 
Ariz-App. 578. 

18.5. Okl.—Marathon Battery Co. v. Kilpatrick, 418 
P.2d 900- 

20. Miss.—Early-Gary, Inc. v. Walters, 294 So.2d 
181. 

Tex.—Coca Cola Bottling Co. of Houston v, Hobart, 
Civ.App., 423 S.W.2d 118, err. ref. no rev. err. 
22. Coffeepot 

U.S.—^Toth V, Coming Glass Works, C.A.Ohio, 411 
F.2d 912. 
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26.5. U.S.—Bustamante v. Carborundum Co., C.A. 
III., 375 F.2d 688—De Free v. Nutone, Inc., C.A. 
Mich., 422 F.2d 534. 

28. Ill.—Wrobel v Trapani, 264 N.E.2d 240, 129 
Ill.App.2d 306. 

Mich.—Accetola v. Hood. 151 N.W.2d 210, 7 Mich. 
App. 83. 

Neb.—Farmers Elevator Mut. Ins. Co. v. American 
Mut. Liability Ins. Co.. 173 N.W.2d 378, 185 Neb. 

4. 

28.5. La.—Stelly v. Quick Mfg. Co., App., 246 So.2d 
302, writ ref. 247 So.2d 864, 258 La. 767, cert, 
den. 92 S.Ct. 323, 404 U.S.' 957, 30 L.Ed.2d 273. 
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33. Hair straightener 

La.—Rhodes v. Max Factor, Inc., App., 264 So.2d 263. 

34. Ill,—Gunn v. Klean-Ritc Cleaners, Inc., 236 
N.E.2d 762, 94 Ill.App.2d 352. 

35. U.S.—Rideaux v. Lykes Bros. S.S. Co., D.C.Tex., 
285 RSupp. 153. 

37. U.S.—McKee v. Brunswick Corp., C.A.III., 354 
F.2d 577. 

Tromza v. Tecumseh Products Co., D.C.Pa., 253 
F.Supp. 26, affd. in part vac. in part on oth. grds., 
C.A., 378 F.2d 601. 

Fla.—Ford Motor Co. v. Cochran, App., 205 So.2d 551. 

Ga.—Barron v. Evans, 153 S.E.2d 577, 115 Ga.App. 73. 

La.—^Thibodeaux v. Parks Equipment Co., App,, 185 
So.2d 232, 39 A.L.R.3d 1392, writ ref. 186 So.2d 
157, 249 La, 193, and 186 So.2d 157, 249 U. 194, 
and 186 So.2d 159, 249 La. 200—Penn v. Inferno 
Mfg. Corp., App., 199 So.2d 210, writ ref. 202 
So.2d 649, 251 La. 27—Arnold v. U.S. Rubber Co., 
App., 203 So.2d 764, writ ref. 206 So.2d 91, 251 
U. 738, and 206 So.2d 91, 251 La. 739. 

N.Y.—Kennard v. Housihg Associates, Inc., 209 N.Y. 
S.2d 479, 26 Misc.2d 1000, affd. 253 N.E.2d 197, 

25 N.Y.2d 324, 305 N.Y.S.2d 477. 

38. Pa,—Burbage v. Boiler Engineering & Supply Co., 
249 A.2d 563, 433 Pa. 319. 

43. Mo.—Bcuttenmuller v. Vess Bottling Co. of St. 
Louis, 447 S.W.2d 519—Wore v. Glasgow Village 
Supermarket, Inc., 460 S.W,2d 583. 

44. Mass.—Rafferty v. Hull Brewing Co., 215 N.E.2d 
85, 350 Mass. 359. 

Mich.—Cusumano v, Stroh Brewery Co., 182 N.W.2d 
787, 26 Mich.App. 549. 

45. U.S,—Barbeau v. Roddy Mfg. Co., C.A.Tenn., 
431 F.2d 989. 

La,—Smith v. Ouachita Coca-Cola Bottlin'! Co., App., 
184 So.2d 740—Lafleur v. Coca-Cola Bottling Bot- 
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thng Co of Lake Charles, Inc., App., 195 So.2d 
419, wnt ref. 196 So.2d 802, 250 La. 488 
Mo.—Wors v Glasgow Village Supermarket, Inc., 460 
S.W 2d 583. 

Tex.—Beck v. Royal Crown Bottling Co., Civ.App., 433 
S.W.2d 764 
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46. Mo.—Wors V. Glasgow Village Supermarket, Inc., 
460 S.W.2d 583. 

47. Colo.—Montgomery Ward & Co. v. Kems, 470 
P.2d 34, 172 Colo. 59. 

48. U S —Fidelity & Cas. Co of New York v. Funel, 
C.A.La., 383 F.2d 42, cert den. 88 S.Ct. 1410, 390 
U.S. 1024, 20 L.Ed.2d 281—Early v. John A 
Cooper Co., CA.Ark., 435 F.2d 342. 

Ala.—Evans v. Tanner, 244 So.2d 782, 286 Ala 651. 
Cal.—Massei v. Lettunich, 56 Cal.Rptr. 232, 248 
C.A.2d 68. 

Colo—Kenney v. Gnce, 465 P.2d 401, 171 Colo. 185. 
Conn.—Kopjanski v. Festa, 273 A.2d 692, 160 Conn. 
61. 

Fla.—First Gulf Beach Bank & Trust Co. v. Alvarez, 
App., 227 So.2d 745. 

Ga.—Mitchell Motors, Inc. v Tatum, 172 S.E2d 187, 
120 Ga.App. 689. 

Ill.—Bridges V. Ford Motor Co., 243 N.E.2d 559, 104 
III.App.2d 26—Kaspar v. Clinton-Jackson Corp,, 
254 N.E2d 826, 118 Ill.App 2d 364. 

Iowa—Durant Elevator Co, v. S. J. Hoffman and Sons, 
145 N.W.2d 25, 259 Iowa 500—Capener v. Duin, 
173 N.W.2d 80. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Bramlett v. American Emp. Ins. Co., App., 234 
So.2d 440. 

Mich.—Jacobs v. Martz, 166 N.W.2d 303, 15 Mich. 
App. 186. 

Minn.—Corcoran v. Perry, 162 N.W.2d 718, 282 Minn. 
33. 

Miss.—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So.2d 856. 

Neb.—Costello v. Simon, 141 N.W.2d 412, 180 Neb. 35. 
N.Y.—McGee v. Adams Paper & Twine Co., 271 N.Y. 
S.2d 698, 26 A.D.2d 186, affd. 233 N.E.2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

Hesse v. Hrubsa, 293 N.Y.S.2d 828, 57 Misc.Zd 
913. 

Or.—^Johnson v. Salem Title Co., 425 P.2d 519, 246 Or. 
409. 

R. L—Morgan v. Washington Trust Co., 249 A.2d 48, 

105 R.I. 13. 

S. C—Turner v. Sinclair Refining Co„ 173 S.E.2d 356, 

254 S.C. 36 

Tenn.—Anthony v. Anthony, 444S.W.2d 714, 60 Tenn. 
App. 143. 

Tex—Seideneck v. Cal Bayreuther Associates, 451 
S.W.2d 752. 

Hodge v. Quik-Pik Icehouse, Civ.App., 445 
S.W.2d 266. 

Va.—^T.M. Graves Const., Inc. v. National Cellulose 
Corp., 306 S.E.2d 898, 226 Va. 164. 

Doors 

(1) U.S.—Stewart v. Gas Service Co., D.C.Kan., 252 
F.Supp. 385. 

Cal.—Dennis v. Carolina Pines Bowling Center, 56 
Cal.Rptr. 453, 248 C.A.2d 369. 

Floors 

(1) U.S.—Federal Ins. Co. v. Bonilla Colon, C.A. 
Puerto Rico, 392 F.2d 662. 

(2) N.Y.—Crook v. Robert Hall Clothes, Inc., 264 
N.Y.S.2d 12, 24 A.D.2d 846. 

(3) Mich.—Pollack v Oak Office Bldg., 151 N.W.2d 
353, 7 Mich.App. 173. 

(4) Other incidents. 

La.—^Truxillo v. Gentilly Medical Bldg,, Inc., App., 225 
So.2d 488. 


N.J.—Blessing v. T. Shnver & Co., 228 A.2d 711, 94 
N.J.Super. 426. 

N.C.—Beaver v. Lefler, 174 S.E.2d 806, 8 N.CApp. 
574. 

Pa.—Reardon v. Meehan, 227 A.2d 667, 424 Pa. 460- 
Negligence of architect 

Ill.—Holt V. A. L. Salzman and Sons, 232 N.E.2d 537, 
88 Ill.App.2d 306. 

Stairways or steps 

(1) Cal.—Buniger v. Buniger, 57 Cal.Rptr 1, 249 
C.A 2d 50. 

Fla,—Scott V. Midyette-Moor, Inc., App., 221 So.2d 
178. 

Kan.—Duckers v. Lynch, 465 P.2d 945, 204 Kan. 649. 
N Y.—Butler v. State, 277 N.Y.S.2d 853, 27 A.D.2d 
897—Canales v. Simple Properties, Inc., 307 N.Y. 
S.2d 769, 33 A.D.2d 1011. 

Pa.—Payne v. Wheeler, 215 A.2d 316, 207 Pa.Super. 25. 
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49. U.S.—Wurz V. Abe Pollin, Inc., C.A.Md., 384 
F.2d 549—Lebrecht v. Bethlehem Steel Corp., 

C. A.N.Y., 402 F.2d 585, 37 A.L.R.3d 1072. 
Wagner v. Grannis, D.C.Pa., 287 F.Supp. 18. 

Iowa—Giarratano v. Weitz Co., 147 N.W.2d 824, 259 
Iowa 1292. 

La.—Bennett v. A. J. Toups Co., App., 213 So.2d 62, 
writ ref 215 So.2d 125, 252 La. 951. 

Me.—Quinn v. Moore, 292 A.2d 846. 

Minn.—Lommen v, Adolphson & Peterson Const. Co., 
168 N,W.2d 673, 283 Minn. 451. 

Mo.—Kramer v. May Lumber Co., App., 432 S.W.2d 
617. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ, 
App., 412 S.W.2d 685. 

Failure to furnish safe place to work 
Ala.—Southern Minerals Co. v. Barrett, 199 So.2d 87, 
281 Ala. 76. 

Falling object injuring 

(2) Mich.—Wamser v. N. J. Westra & Sons, Inc., 155 
N,W.2d 871, 9 Mich.App. 89. 

50. Ill.—Miller v. DeWitt, 226 N.E,2d 630, 37 I11.2d 
273. 

La.—Rau v. Sun Ins. Co. of New York, App., 236 So.2d 
481, writ ref. 241 So.2d 256, 256 La. 1161—Despi- 
no V. Travelers Ins. Co., App., 243 So.2d 278, writ 
ref. 245 So.2d 410, 258 La. 209—Nettie v. Carraci, 
App., 248 So.2d 366. 
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51. U.S.—Wagner v. Grannis, D.C.Pa,, 287 F.Supp. 
18. 

52. N.Y.—Andres v. McKeown, 297 N.Y.S.2d 49, 31 
A.D.2d 858. affd. 259 N.E.2d 924, 26 N.Y.2d 
1012, 311 N.Y.S.2d 506—DeMayo v. Yates Realty 
Corp., 314 N.Y.S.2d 918, 35 A.D,2d 700, affd. 271 
N.E.2d 559, 28 N.Y.2d 894, '322 N.Y.S.2d 727. 

54. U.S.—Ramsey v. Mellon Nat. Bank & Trust Co., 

D. C.Pa., 251 F.Supp. 646. 

N.Y.—Silva v. American Irving Sav. Bank, 295 N.Y. 
S.2d 366, 31 A.D,2d 620, affd. 257 N.E.2d 283, 26 
N.Y.2d 121, 309 N.Y.S.2d 33. 

Okl.—Reed v. First Nat. Bank of Wagoner, 405 P.2d 

10 . 

55. Pa.—Schwartz v. Warwick-Philadelphia Corp., 
226 A.2d 484, 424 Pa. 185. 

Wash.—Hemmen v. Clark’s Restaurant Enterprises, 434 
P.2d 729, 72 Wash.2d 690. 

56. Neb.—Nownes v. Hillside Lounge, Inc., 137 
N.W.2d 361, 179 Neb. 157. 

Wash.—Jones v. Leon, 478 P.2d 778, 3 Wash.App. 916. 

Adequacy of lighting 

Ill.—Lembeck v. Brady, 222 N,E.2d 704, 78 Ill.App.2d 
146. 
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58.15. Pa.—O’Neill v. Batchelor Bros., Inc., Funeral 
Homes, 219 A.2d 682, 421 Pa. 413. 
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58.20. Ariz—Burke v. Arizona Biltmore Hotel, Inc, 
467 P.2d 781, 12 Ariz.App. 69. 

N.Y.—Rotkowitz v. Atlantic Hotel Corp., 322 N.Y.S.2d 
63, 36 A.D.2d 977, affd. 278 N.E.2d 912, 29 
N.Y.2d 889, 328 N.Y.S.2d 678. 

62. Slipping on floor 

Ky.—Williams v. Courier-Journal & Louisville Times, 
Inc., 399 S.W.2d 467. 

Stairways 

La.—Eschmann v. Moyer, 220 So.2d 86, 253 La. 818, 
cert. den. 90 S.Ct. 97, 396 U.S, 845, 24 L.Ed.2d 95. 

Proper waxing of floor not evidence of negli¬ 
gence 

Ind.—Daben Realty Co., Inc. v. Stewart, Ind.App., 290 
N.E.2d 809, 155 Ind.App. 39. 

63.5. Wet and slippery floor 

U.S.—Creamer v. US., D.C.Fla, 313 F.Supp. 525. 

64.5. Ga.—Boatright v. Rich’s, Inc., 173 S.E.2d 232, 
121 Ga.App 121. 

La.—Turner v. Powers, App.. 198 So.2d 919, writ ref. 
202 So.2d 650, 251 La. 29—St. Remain v. Burger 
Chef Systems, Inc., App., 211 So.2d 686. 

N.M.—Simon v. Akm, 448 P.2d 795, 79 N.M. 689. 

N.Y.— Bergmann v, Daino, 274 N.Y.S.2d 309, 26 
A.D.2d 889. 

Fall in revolving door 

N.Y.—Bearss v. Westbury Hotel, Inc., 304 N.Y.S.2d 
894, 33 A.D.2d 47. 
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68. La.—KaufFmann v. Royal Orleans, Inc,, App, 
216 So.2d 394—Broussard v. National Food Stores 
of La., Inc., App., 233 So.2d 599, affd. 246 So.2d 
838, 258 La. 493. 

Tex.—DuBose v. Parkdale Plaza Co., Civ.App., 408 
S.W.2d 324, err. ref. no rev. err. 

Preponderance of evidence 

La.—Miles v. American Emp. Ins. Co., App., 240 So.2d 
772. 

Speculation or guess 

U.S.—Gauldin v. Virginia Winn-Dixie, Inc., C.A.Va., 
370 F.2d 167. 

69. U.S.—Sharp v. J. C. Penney Co., C.A.Tenn., 361 
F.2d 722. 

Paylor v. Safeway Stores, Inc., App., 225 A.2d 
312. 

Colo.—Millers Super Markets v. Hobart, App., 482 
P.2d 413. 

Fla.—Bryans v. Sears, Roebuck & Co., App., 191 So. 2d 
624. 

Ga.—Callaway v, Atlantic & Pac. Tea Co., 156 S.E.2d 
174, 115 Ga.App. 769. 

III.—Ryan v. Robeson’s, Inc., 251 N.E.2d 545, 113 
IU.App.2d 416. 

Kan.—Van Welden v. Ramsay’s Inc., 430 P.2d 298, 199 
Kan. 417. 

Mont.—Suhr v. Sears Roebuck & Co., 450 P.2d 87, 152 
Mont. 344, 36 A.L.R.3d 602. 

Pa.—Argo v, Good Co., 53 Del.Co. 275. 

S.C.—Pennington v. Zayre Corp., 165 S.E.2d 695, 252 
S.C. 176. 

Tex.—Briones v. Levine’s, Inc., Civ.App., 415 S.W.2d 
460, err. ref. no rev, err. App. after remand 435 
S.W.2d 876, affd., Sup., 446 S.W.2d 7—McGill v. 
Minyard’s Food Stores, Inc., Civ.App., 417 S.W.2d 
309, err. ref. no rev. err. 

Articles falling on customer 

(8) Other articles. 

Neb.—Bahe v. Safeway Stores, Inc., 182 N.W.2d 202, 
186 Neb. 228. 
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70. Cal.—Markewych v, Altshules, 63 CalRptr. 335, 
255 C.A.2d 642. 

Fla.—Port O’Call Inn, Inc. v. Morris, App., 206 So.2d 
241. 

La.—Miles v. American Erap. Ins. Co., App., 240 So.2d 
772—McHenry v. Hanover Ins. Co., App., 246 
So.2d 374. 


Md.—Lloyd V. Bowles. 273 A.2d 193, 260 Md. 568. 

Wash —Brant v. Market Basket Stores, Inc, 433 P.2d 
863, 72 Wash.2d 446. 

Doors 

(1) La—Kruebbe v. National Food Stores of La., 

Inc., App., 231 So 2d 423—Laughlin v. Zurich Ins. Co., 

App., 236 So 2d 833, application not considered 238 

So.2d 748, 256 La. 766 

Mo.—Jackson v. Cherokee Drug Co, App., 434 S.W 2d 
257. 

Neb.—Beck v. Ideal Super Markets of Neb., Inc., 148 
N.W.2d 839, 181 Neb. 381—Lund v. Mangelson, 
158 N.W.2d 223, 183 Neb. 99. 

NH.—Wiggin v. Kent McCray of Dover, Inc., 252 
A 2d 418, 109 N.H. 342. 

NY.—McGuire v. Robison & Smith, Inc., 270 N.Y. 
S 2d 945, 25 A.D.2d 926, affd. 226 N.E.2d 320, 19 
N.Y 2d 781, 279 N.Y.S2d 534. 

Wis.—Caldwell v. Piggly-Wiggly Madison Co., 145 
N.W.2d 745, 32 Wis.2d 447. 

(3) N.C.—Sanders v Anchor Co., 183 S.E.2d 312, 12 

N.C.App. 362. 

Wis. —Heckendorf v J. C Penney Co., 142 N.W.2d 
801. 31 Wis.2d 346. 

Slippery condition 

U.S.—Miskell v. Southern Food Co., C.A.U., 439 F2d 
790. 
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72. Ariz —Downey v. Lackey, 466 P 2d 401, 11 Ariz. 
App. 528. 

73. U.S.—Panko v. Food Fair Stores, Inc., C.A.N.J., 
403 F.2d 62. 

Fla.—Partelow v. Edgar, App., 219 So.2d 72. 

Ga.—Collins v. S. H. Kress & Co., 150 S.E.2d 373, 114 
Ga.App. 159—American Nat. Bank of Brunswick 
v. Howard, 161 S.E2d 838. 117 Ga.App. 834— 
Brown v. Worley Shoes, Inc, 176 S.E.2d 229, 122 
Ga.App. 59. 

Ill.—Carter v Montgomery Ward & Co., 212 N.E.2d 
115, 65 Ill.App.2d 151. 

La.—Atwood v. Hanover Ins. Co., App., 212 So.2d 
202—Nelson v. U.S. Fidelity k Guaranty Co., 
App., 248 So.2d 839. 

Miss.—Helveston v. Gibson Products Co. of Hatties¬ 
burg, Inc., 192 So.2d 389—Ernest Yeager & Sons, 
Inc V. Howell, 234 So.2d 899. 

N.Y.—Ray v. Crown Drug Stores, Inc., 310 N.Y.S.2d 
452, 34 A.D.2d 679. 

Or.—German v. Kienow’s Food Stores, 425 P.2d 523, 
246 Or, 334. 

R.I,—Gleason v. Almac’s, Inc., 234 A.2d 350, 103 R.I. 
40. 

Tex—H. E. Butt Grocery Co. v. Vaught, Civ.App., 413 
S.W.2d 940, err. dism.—H. E. Butt Grocery Co. v. 
Dillingham, Civ.App., 417 S.W.2d 373— i. Wein- 
garten, Inc. v, Bradshaw, Civ.App., 438 S.W.2d 
435, err. ref. no rev. err. 

Prima facie case 

(3) Other matters. 

Ariz.—Martinez v. Lucky Stores, Inc., 502 P.2d 1089, 
18 Ariz.App. 412. 

N.Y.—Garrison v, Lockheed Aircraft Service-New 
York, Inc., 266 N.Y.S2d 282, 24 A.D.2d 998. 

N,C.—Morgan v. Great Atlantic & Pac. Tea Co., 145 
S.E2d 877, 266 N.C. 221. 

Obstructions in aisle 

(1) Ga.—J. C Penney Co. v, Knight, 166 S.E.2d 434, 

119 Ga.App. 70. 

La,—Aguillard v. Home Ins. Co., App., 203 So.2d 746, 
application den. 205 So.2d 440, 251 La. 672—Haw- 
sey v. U.S. Fidelity & Guaranty Co., App., 211 
So.2d 417. 

Mass.—Skenian v. Raymond’s Inc., 211 N.R2d 348, 
349 Mass. 772. 

Tex.—Bnones v. Levine’s, Inc., Civ.App., 415 S.W.2d 
460, err. ref. no rev. err. App. after remand 435 
S.W.2d 876, affd.. Sup., 446 S.W.2d 7—Briones v. 
Levine’s Dept. Store, Inc., Civ.App., 435 S.W.2d 
876, affd. 446 S.W.2d 7. 
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Fruit, vegetables, or debris on floor 
Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 
83. 

La.—Fish v, Aetna Cas. & Sur. Co., App., 205 So.2d 
187, wnt ref. 206 So.2d 713, 251 U. 863. 

N M.—Williamson v. Piggly Wiggly Shop Rite Foods, 
Inc,, App., 458 P.2d 843, 80 N.M. 591. 

Tex.—Swan v. Kroger (3o., Civ.App., 452 S.W.Zd 793. 
Utah—Koer v. Mayfair Markets, 431 P.2d 566, 19 Utah 
2d 339. 

Oil on floor 

N.C.—Lanier v. Roses Stores, Inc., 163 S.£.2d 416, 2 
N.C.App 501. 

Platform above level of floor 

(3) Display platform. 

Utah—Harmon v. Sprouse-Reitz Co., 445 P.2d 773, 21 
Utah 2d 361. ' 

Slippery or slick floor 

(1) Ga.—Zayre of Georgia, Inc. v. Ray, 160 S.E.2d 
648, 117 Ga.App. 396—Carpet Shop, Inc. v. Powell, 
167 S.E.2d 718, 119 Ga.App. 499. 

La.—Singleton v. Foodtown, Inc., App., 195 So.2d 439, 
writ ref. 197 So.2d 653, 250 U. 635—Miles v. 
American Emp. Ins. Co„ App., 240 So.2d 772. 
Miss.—Daniels v. Morgan & Lindsey, Inc., 198 So.2d 
579. 

N.C.—Dawson v. Carolina Power & Light Co., 144 
S E.2d 831, 265 N.C. 691—Grimes v. Home Credit 
Co. of Kinston, 157 S.E.2d 213, 271 N.C. 608—U- 
nier v. Roses Stores, Inc., 163 S.E.2d 416, 2 N.C. 
App. 501—Gaskill v. Great Atlantic & Pac. Tea 
Co., 171 S.E.2d 95. 6 N.C.App. 690. 

Okl.—J. C. Penney Co. v. Hoover, 414 P.2d 293—Safe¬ 
way Stores, Inc. v. Dobbs, 424 P.2d 55. 

Tex.—Craver-Hicks Bldg. Maintenance, Inc. v. Van- 
landingham, Civ.App., 444 S.W.2d 663. 

(2) Tex.—Collett v. Safeway Stores, Inc., Civ.App., 
386 S.W.2d 153, err. ref. no rev. err. 

Water, slush, or snow on-floor 
Ariz.—Safeway Stores. Inc. v. Cone, 406 P.2d 869, 2 
Anz.App. 151. 

Ill.—Sommese v. Maling Bjros., Inc., 213 N.E.2d 153, 65 
Ill.App.2d 223, revd. on oth. grds. 222 N.E2d 468, 
36 I11.2d 263. 

La.—Staples v. F. W. Woolworth, Inc., App., 209 So.2d 
100—Guthrie v. Winn-Dixie Louisiana, App., 238 
So.2d 390. 

Or.—Dodge v. Tradewell Stores, Inc., 474 P.2d 745, 256 
Or. 514. 

Wis,—Dc Marco v. Bfaund, 142 N.W.2d 165, 30 Wi8,2d 
675. 
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74.5. Ice in lot 

Wis.—Merriman v. Cash-Way Inc., 150 N.W,2d 472, 
35 Wis.2d 112. 

75. D.C.—S. Kann’s Sons Corp. v. Hayes, App., 320 
A.2d 593. 

IIl._Golden v. Joseph, 239 N.E.2d 284, 96 lll.App.2d 
363. 

La.—Callais v. Furniture Showrooms, Inc., App., 213 
So.2d 537. 

Metal plates or strips on steps 

Fla,—Maas Bros., Inc. v. Bishop, App., 204 So.2d 16. 

Inadequate lighting 

U.S.—Bitsos v. Red Owl Stores, Inc., C.A,S.D., 459 
F.2d 656. 
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76. Ill.—Halpin v. Pekin Thrifty Drug Co., 223 
' N.E.2d 708, 79 Ill.App.2d 153. 

77. La.—Vemer v. Winn-Dixie Stores, Inc., App., 245 
So.2d 762. 

Miss.—Langford v. Mercuric, 183 So.2d 150, 254 Miss. 
788. 
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§ 243(12).-Elevators, 

Hoistways, and Shafts 

79. Ga.—Darlington Corp. v. Finch, 149 S.E.2d 861, 
113 Ga.App. 825. 

La.—Meche v. Farmers Dner & Storage Co., App., 193 
So.2d 807, writ ref. 195 So.2d 644, 250 La. 369— 
Adamson v. Westinghousc Elec. Corp., App., 236 
So.2d 556. 

Miss.—Marshall R. Young Drilling Co. v. Harrison, 
190 So.2d 877. 

N.Y.—Hansen v. Serge Elevator Co., 253 N.Y.S.2d 299, 
22 A.D.2d 668, affd. 215 N.E2d 168, 17 N.Y.2d 
538, 267 N.Y.S.2d 912. 

Mallor V. Wolk Properties, Inc., 311 N.Y.S.2d 
141, 63 Misc.2d 187. 

Tex.—Hikiter-Hayes Elevator Co. v, Williams, Civ. 
App., 402 S.W.2d 280, err. ref. no rev. err. 

80. ni.—Topel V. Porter, 237 N.E.2d 711, 95 Ill. 
App.2d 315. 

§ 243(13).-Knowledge by 

Defendant of Defect or 
Danger 
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84. U.S.—Gauldin v. Virginia Winn-Dixie, Inc., C.A. 
Va., 370 F.2d 167. 

Pa.—Harclerode v. G. C. Murphy Co., 217 A.2d 77, 
207 Pa.Super. 400. 

S.C—Wimberly v. Winn-Dixie Greenville, Inc., 165 
S.E2d 627, 252 S.C. 117. 

Tex.—H. E Butt Grocery Co. v. Dillingham, Civ.App., 
417 S.W.2d 373. 

84.5, U.S.—Gauldin v. Virginia Winn-Dixie, Inc., 
C.A.Va., 370 F.2d 167. 

La,—DeMarco v. Great Atlantic & Pac. Tea Co., App., 
190 So.2d 491. 

86. U.S.—Cargill, Inc. v. Zimmer, C.A.S.D., 374 F.2d 
924. 

87. Kan.—Smith v, Mr. D*s, Inc., 415 P.2d 251, 197 
Kan. 83. 

88. U.S.—^Melton v. Greyhound Corp., C.A.Tex., 354 
F.2d 970. 

D.C.—Anderson v. Woodward and Lothrop, App., 244 
A.2d 918. 

Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 

83. 

Miss.—Hdveston v. Gibson Products Co. of Hatties¬ 
burg, Inc., 192 So.2d 389. 

S.C.—^Wimberly v. Winn-Dixie Greenville, Inc., 165 
S.E2d 627, 252 S.C. 117. 

Direct or circumstantiai evidence 

(1) Ala.—Lewis v. Zell, 181 So.2d 101, 279 Ala. 33. 
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90. U.S.—Melton v. Greyhound Corp., C.A.Tex., 354 
F.2d 970. 

92. U.S.—P. B. Mutrie Motor Transp., Inc. v. Inter- 
chemical Corp., C.A.Mass., 378 F.2d 447—Fideli¬ 
ty & Cas. Co. of New York v. Fund, C.A.La., 383 
F.2d 42. ceit. den. 88 S.a. 1410, 390 U.S. 1024. 

20 L.Ed.2d 281. 

HoUett v. Dundee, Inc., D.C.Dd., 272 F.Supp. 1. 

Ark.—Jackson v. Hemphill, 434 S.W.2d 818, 245 Ark. 
699. 

Conn.—Luder v. Meriden-Wallingford Sand &. Stone 
Co., 216 A.2d 818, 153 Conn. 422—Warren v.- 
Stancliff, 251 A.2d 74, 157 Conn. 206. 

Del—Moran v. Delaware Radng Ass’n, Super., 218 
A.2d 452, 9 Storey 250. 

^L—Deel v. U.S. Steel Corp., 245 N.E.2d 109, 105 
ni.App.2d 170. 

lowa-^Ives v. Swift & Co., 183 N.W.2d 172. 

La.—Stelly v Quick Mfg. Co., App., 246 So.2d 302, 
writ ref. 247 So.2d 864, 258 La. 767, cert. den. 92 
S.Ct. 323, 404 U.S. 957. 30 L.Ed.2d 273. 

Mass.—Romano v. Massachusetts Port Authority, 330 
N.E2d 495, 3 Mass.App. 765. 


Mich.—Rose v. McMahon, 158 N.W.2d 791, 10 Mich. 
App. 104. 

Minn—Wolvert v. Gustafson, 146 N.W.2d 172, 275 
Minn. 239—Hiedeman v, Hiedeman, 187 N.E.2d 
'119. 290 Minn. 210. 

Mo.—Wells V. Goforth, 443 S.W.2d 155. 

Mont.—Gagnier v. Curran Const. Co., 443 P.2d 894, 
151 Mont. 468. 

N.Y.—Silva v. American Irving Sav. Bank, 295 N.Y. 
S.2d 366, 31 A.D.2d 620, affd. 257 N.E.2d 283. 26 
N.Y.2d 727, 309 N.Y S.2d 33-<jalieta v. Young 
Men’s Christian Ass’n of City of Schenectady, 300 
N.Y.S.2d 170, 32 A.D.2d 711. 

Mallor V. Wolk Properties, Inc., 311 N.Y.S.2d 
141, 63 Misc2d 187. 

S.D.—Wheeler v. Comer, 170 N.W.2d 883, 84 S.D 287. 
Tenn.—Interstate Life & Acc. Co. v. Cox, 396 S.W.2d 
80, 55 Tenn App 40. 

Tex.—Mitchell v. Akers, Civ.App., 401 S.W.2d 907, 20 
A.L.R.3d 1385, err. ref. no rev. err.—Goodson v. 
Southland Corp., Civ.App., 454 S.W,2d 823, err. 
ref. no rev. err. 

Wash.—Waldron v. Hammond, 428 P.2d 589, 71 
Wash.2d 361. 

Wis.—Shoemaker v. Marc’s Big Boy, 187 N.W.2d 815, 
51 Wis.2d 611 

Action against manufacturer 
(4) Ill.—Williams v. Brown Mfg. Co., 236 N.E.2d 
125, 93 Ill.App.2d 334, revd. on oth. grds. 261 N.E.2d 
305, 45 II1.2d 418, 46 A.L.R.3d 226. 

Danger to trespassing children 

N.J.—Long V. Sutherland-Backer Co., 224 A.2d 321, 48 
N.J. 134. 
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93. U.S.—Stewart v. Gas Service Co., D.C.Kan., 252 
F.Supp. 385. 

94. Tex.—Thoreson v. Thompson, 431 S.W.2d 341. 

95. Kan.-Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 
^ Kan. 83. 

Mich.—Ritter v. Meijer, Inc., 341 N.W.2d 220, 128 
Mich.App. 783 

Minn.—Berry v. Haertel, 170 N.W.2d 558, 284 Minn. 
400. 

N.C.—Dawson v. Carolina Power & Light Co., 144 
S.E.2d 831, 265 N.C 691. 

Tex.—H. E. Butt Grocery Co v. Heaton, Civ.App., 547 
S.W.2d 75. 

96.5. Fla.—Quality Shell Homes & Supply Co. v, 
Roley, App., 186 So.2d 837. 

Chimney 

U.S.—Mercer v. U.S., C.A.Pa., 432 F.2d 87. 

98. Ice on sidewalk 

Mo.—Albers v. Gehlert, 409 S.W.2d 682. 

Wis.—Merriman v. Cash-Way Inc., 150 N.W.2d 472, 35 
Wis.2d 112. 

99. U.S.—Sears, Roebuck & Co. v. Barkdoll, C.A. 
Minn., 353 F.2d 101. 

Ind.—Broadhurst v. Davis, 255 N.E.2d 544, 149 Ind. 
App. 329. 

Iowa—Capencr v. Duin, 173 N.W.2d 80. 

Tenn.—Gasteiger v. Gillenwater, 417 S.W.2d 568, 57 
Tenn.App. 206. 
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1. Colo.—CeBuzz, Inc. v. Sniderman, 466 P2d 457, 
171 Colo. 246. 

Millers Super Markets v. Hobart, App., 482 P.2d 
413. 

Fla.—Little v. Publix Supermarkets, Inc., App., 234 
So.2d 132. 

Ind.—Marsh Supermarkets, Inc. v, Sosbe, 252 N.fe.2d 
597, 146 JncLApp. 48. 

Ky.—Johnson v. Simpson County Seed & Implement 
Co., 438 S.W.2d 340. 

La.—KaufTmann v. Royal Orleans, Inc., App., 216 
So.2d 394—Broussard v. National Food Stores of 
La., Inc., App., 233 So.2d 599, affd, 246 So.2d 838, 
258 U. 493. 

Mo.—Ward v. Temple Stephens Co., 418 S.W.2d 935. 
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N.J.—Atamian v. Supermarkets General Corp, 369 
A.2d 38, 146 N.J.Super. 149. 

N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

N.Y.—Brutman v. Lane’s Dept. Store, 281 N.Y.S.2d 
123, 28 A.D.2d 690. 

Pa—Hall V. Great Atlantic & Pac. Tea Co., 47 West. 
189. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash.2d 446. 

2. Mo.—^Jackson v. Cherokee Drug Co., App., 434 
S.W.2d 257. 

Wash.—Brant v. Market Basket Stores, Inc., 433 P.2d 
863, 72 Wash.2d 446. 

Wis.—Caldwell v. Piggly-Wiggly Madison Co., 145 
N.W.2d 745, 32 Wis.2d 447. 

Parking lot 

Wis.—Merriman v. Cash-Way Inc., 150 N,W.2d 472, 35 
Wis.2d 112. 

3. Ariz.—Daugherty v. Montgomery Ward, 428 P.2d 

419, 102 Ariz. 267. 

Fla.—Winn-Dixie Stores, Inc. v. Burse, App., 229 So.2d 
266. 

Ill.—Saviola v. Sears, Roebuck & Co., 232 N.E.2d 4, 88 
IlI.App.2d 13. 

Iowa—Weidenhaft v. Shoppers Fair of Des Moines, 
Inc., 165 N.W.2d 756. 

La.—Miles v, Amencan Emp. Ins. Co., App., 240 So.2d 
772. 

Pa.—Borsa v, Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Super. 63. 

S.C.—Pennington v. Zayre Corp., 165 S.E.2d 695, 252 
S.C 176. 

Wis.—Steinhorst v. H. C. Prange Co., 180 N.W.2d 525, 
48 Wis.2d 679. 

Foreign object or substance on floor 
(1) U.S.—Gauldin v. Virginia Winn-Dixie, Inc., C.A. 

Va., 370 F.2d 167. 

Ala.—May-Bilt, Inc. v. Deese, 206 So.2d 590, 281 Ala. 
579. 

Colo.—Miller v. Crown Mart, Inc., 425 P.2d 690, 162 
Colo. 281. 

D.C.—Safeway Stores, Inc. v. Morgan, App., 253 A.2d 
452. 

Kan.—Carter v. Food Center, Inc., 485 P.2d 306, 207 
Kan. 332. 

La.—Walters v. Sears, Roebuck & Co., 196 So.2d 563, 
writ ref. 199 So.2d 182, 250 La. 746. 

Bennett v. J. C. Penney Co., App., 209 So.2d 
99—Nelson v. U.S. Fidelity & Guaranty Co., App., 
248 So.2d 839. 

Miss.—Sears, Roebuck & Co. v. Tisdale, 185 So.2d 
916—Hollie v. Sunflower Stores, Inc., 194 So.2d 
217. 

N.C—Smithson v. W. T. Grant Co., 153 S,E2d 68, 269 
N.C. 575. 

Tex.— J. Weingarten, Inc. v. Bradshaw, Civ.App., 438 
S.W.2d 435, err. ref, no rev. err.—Carney v. Kroger 
Co., Civ.App., 455 S.W.2d 329, err. ref. no rev. err. 

(6) Del.—Food Fair Stores, New Castle, Inc. v. How¬ 
ard. 212 A.2d 405, 8 Storey 558. 

Fruit or vegetables on floor 

(1) La.—Rideau v. National Food Stores of La., Inc., 

App., 230 So.2d 665. 

Tex.—Green v. J. Weingarten, Inc., Civ.App., 398 
• S.W.2d 447—Swan v. Kroger Co., Civ.App., 452 
S.W.2d 793. 

Utah—koer v. Mayfair Markets. 431 P.2d 566, 19 Utah 
2d 339. 

(2) Fla.—Bates v, Winn-Dixie Supermarkets, Inc., 

App., 182 So.2d 309. 

Oil on floor 

(2) N.C.—Lanier v. Roses Stores, Inc., 163 S.E.2d 

416, 2 N.C App. 501. 

Snow, slush, or water on floor 

U.S.—De Tore v. Great Atlantic & Pac. Tea Co., 
CA.Pa., 411 F.2d 613. 

La.—Lofton v. Travelers Ins. Co., App., 208 So.2d 739, 
writ ref. 211 So.2d 327, 252 La. 457. 
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Pa.— Harclerode v. G. C. Murphy Co., 217 A.2d 778, 
207 Pa.Super. 400. 
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3.5. Tex — DuBose v. Parkdale Plaza Co,, Civ.App., 
408 S.W.2d 324, err. ref. no rev. err. 

4. D.C.—S. Kann’s Sons Corp. v. Hayes, App., 320 
A.2d 393. 

F|a.—Maas Bros., Inc. v. Bishop, App„ 204 So.2d 16. 
Foreign objects or substances on stairways 
(1) Mich.—Galloway v. Sears, Roebuck & Co., 183 
N.W.2d 354, 27 Mich.App. 348 
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6. Tex.—H. E. Butt Grocery Co. v. Quick, Civ.App., 
442 S.W.2d 798, err. ref. no rev. err. 

§ 243(14).-Precautions 

Against Injury 

8. La.—Jackson v. Insurance Co. of North America, 

App., 243 So.2d 304. 

Utah—Nauman v. Harold K. Beecher and Associates, 
467 P.2d 610, 24 Utah 2d 172. 

9. U.S.—Early v. John A. Cooper Co., C.A.Ark., 435 

F.2d 342—Olgers v. Sika Chemical Corp., C,A. 
Va., 437 F.2d 90. 

Ark,—Worth James Const. Co, v. Fulk, 409 S,W,2d 
320, 241 Ark. 444. 

Cal.—Markley v. Beagle, 59 Cal.Rptr, 809, 429 P 2d 
129, 66 C.2d 951. 

Colo.—CeBuzz, Inc. v. Sniderman, 466 P.2d 457, 171 
Colo. 246. 

Conn.—Kopjanskt v. Festa, 273 A.2d 692, 160 Conn. 
61. 

Ga—Christian v. Vargas, 157 S.E.2d 308, 116 Ga.App. 
359—Mitchell Motors, Inc. v. Tatum, 172 S.E.2d 
187, 120 Ga.App. 689. 

Ill.-Miller'v. DeWitt, 226 N.E.2d 630, 37 I11.2d 273. 
Dallas V. Granite City Steel Co., 211 N.E.2d 907, 
64 Ill,App.2d 409—Holt v. A. L. Salzman and 
Sons, 232 N.E.2d 537, 88 Ill.App.2d 306. 

Iowa—Capener v. Duin, 173 N.W.2d 80. 

Kan.—Talley v. Skelly Oil Co., 433 P.2d 425, 199 Kan. 
767. 

Ky.—Louisville and Jefferson County Bd. of Health v. 
Mulkins, 445 S.W.2d 849. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Veillon v. State Farm Mut. Auto. Ins. Co., App., 
182 So.2d 802—Calandro Development, Inc. v. R. 

M. Butler Contractors, Inc., App., 249 So.2d 254. 
Mich.—Dobbek v. Herman Gundlach, Inc., 164 N.W.2d 

685, 13 Mich.App. 549—DuChene v. Steelcrete 
Co., 182 N.W.2d 736, 26 Mich.App. 584—Thomp¬ 
son V. Essex Wire Co., 183 N.W.2d 818, 27 Mich. 
App. 516. 

Minn.—Tonne v. Becker Grain & Lumber Co., 139 

N. W.2d 797, 273 Minn. 73—Lommen v. Adolph- 
son & Peterson Const. Co., 168 N.W.2d 673, 283 
Minn. 451—Hiedeman v. Hiedeman, 187 N.W.2d 
119, 290 Minn. 210. 

Mo.—Equity Mut. Ins. Co. v. Affiliated Parking, Inc., 
App., 448 S.W.2d 909. 

Neb.—Hansen v. First Westside Bank, 156 N.W,2d 790, 
182 Neb. 664. 

N.H.—Douglas V. Connor, 237 A.2d 686, 108 N.H. 443. 
N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

N.Y.—Gosden v. 467 Realty Corp., 300 N.Y.S.2d 934, 
32 A.D.2d 666, affd. 266 N.E.2d 820, 27 N.Y.2d 
921, 318 N.Y.S.2d 141—Holloway v. Barry Weh- 
miller Machinery Co., 319 N.Y.S.2d 142, 36 
A.D.2d 621—Scavone v. State University Const 
Fund, 362 N.Y.S.2d 22, 46 A.D.2d 895. 

Mallor V. Wolk Properties, Inc., 311 N.Y.S.2d 
141, 63 Misc.2d 187. 

Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or 85. 
Kuhns V. Standard Oil Co. of Cal, Western 
Operations, 478 P.2d 396, 257 Or. 482. 

Pa.—Argo v, Goodstein, 265 A.2d 783, 438 Pa. 468. 


S.D.—Miller v. Baken Park, Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds. 178 N.W.2d 560, 85 
S.D. 133. 

Tenn.—Anthony v. Anthony, 444 S.W.2d 714, 60 Tenn. 
App. 143. 

Tex.—Robertson v, Rig-A-Lite, Civ.App., 394 S.W.2d 
838—Jones v. Blackmon, Civ.App., 419 S.W.2d 
434—El Rancho Restaurants, Inc. v. Garfield, Civ. 
App., 440 S.W.2d 873, err. ref. no rev. err.—Alber- 
to^ulver Co. v. Morgan, Civ.App., 444 S.W.2d 
770, err. ref. no rev. err. 

Wash.—Pichler v. Pacific Mechanical Constructors, 462 
P.2d 960, 1 Wash.App. 447—Collins v. Boeing Co., 
483 P.2d 1282, 4 Wash.App. 705, 46 A.L.R.3d 
1294. 

Failure of builder to test soil condition 
Cal—Conolley v. Bull, 65 Cal.Rptr. 689, 258 C.A.2d 
183. 

Ladder 

Me.—Ashemore v. Litsinberger, 270 A.2d 448. 

Loose gravel 

Me—Ashemore v. Litsinberger, 270 A.2d 448. 

Forgery of stolen checks 

Or.—Fred Meyer, Inc. v. Temco Metal Products Co., 
516 P.2d 80, 267 Or. 230. 

page 719 

13. U.S.—^Tromza v. Tecumseh Products Co., C.A. 
Pa., 378 F.2d 601. 

Explosion causing injury 

(4) Other instances. 

La.—Estill v. Hanover Ins. Co., App., 209 So.2d 542. 

14.5. U.S.—Spun- v LaSalle Const. Co., C.A.Ill, 385 
F.2d 322. 

Ohio—Salemi v. Duffy Const. Corp., App., 197 N.E.2d 
397, revd. on oth. grds. 209 N E.2d 566, 3 Ohio 
St.2d 169, cert. den. 86 S.Ct. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh den. 86 S.Ct. 1271, 383 U.S. 973, 
16 LEd.2d 313 

15. U.S.—Schnadig Corp. v. Walser, D.C.N.C., 261 
F.Supp. 311. 

Communication of fire to adjoining or neighbor¬ 
ing property 

Mont.—MacDonald v. Protestant Episcopal Church in 
Diocese of Mont* 435 P.2d 369, 150 Mont. 332. 

15.5. U.S—Melton v. Greyhound Corp., C.A.Tex., 
354 F.2d 970. 

Minn.—Berry v. Haertel, 170 N.W.2d 558, 284 Minn. 
400. 

Slippery substance on floor 
N.C.—Dawson v. Carolina Power & Light Co., 144 
S.E.2d 831, 265 N.C 691. 
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17.5. U.S.—Vroman v. Sears, Roebuck & Co., C.A. 
Mich., 387 F.2d 732. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref. 
no rev. err. 

20. Colo.—Kenney v. Gnce, 465 P.2d 401, 171 Colo. 
185. 

Unlighted stairways 

N.H.—Richards v. Crocker, 236 A.2d 692, 108 N.H. 
377. 

24, U.S.—Esposito V. Emery, D,C.Pa., 266 F.Supp. 
219, affd., C.A., 402 F.2d 878. 

25, Ind.—Marsh Supermarkets, Inc. v. Sosbe, 252 
N.E.2d 597, 146 Ind.App. 48. 

Parking lot 

(3) Other matters. 

Miss.—Dees v. Campbell, 183 So.2d 624. 

NJ.—Atamian v. Supermarkets General Corp., 369 
A.2d 38, 146 N.J.Super. 149. 

26, U.S.—Miskell v. Southern Food Co., C.A.La., 439 
F.2d 790. 

Ill.—Ryan V. Robeson’s, Inc., 251 N.E.2d 545, 113 
IllApp.2d 416. 
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27. La.—Fish v. Aetna Cas. & Sur. Co., App., 205 
So.2d 187, writ ref. 206 So.2d 713, 251 La. 863— 
Thompson v. Employers’ Liability Assur. Co., 
App., 233 So.2d 739. 

Foreign substances on floor 

Kan.—Elrod v. Walls, Inc., 473 P.2d 12, 205 Kan. 808. 

Wis.—Shoemaker v. Marc’s Big Boy, 187 N.W.2d 815, 
51 Wis.2d 611. 

§ 243(15). -Violation of, or 

Compliance with. Stat¬ 
utes or Ordinances 

29. U.S.—Chicago, M.. St. P. & P.R. Co. v, Alva Coal 
Corp., C.A.Ind.. 365 F.2d 49. 

Fla.—Henry v. Britt, App., 220 So.2d 917. 

Ill—Schwartz v. City of Chicago, 211 N.E.2d 477, 63 
Ill.App.2d 416—Suvada v. White Motor Co., 201 
N.E.2d 313, 51 IllApp.2d 318, affd. 210 N.E.2d 
182, 32 ni2d 612—Klinkcnberg v. Horton, 224 
N.E.2d 597, 81 IllApp.2d 152—James v. Bank of 
Highland Park, 226 N.E2d 404, 82 IllApp.2d 118. 

La.—Spears v. Southern Discount of Shreveport, Inc., 
App., 191 So.2d 751, writ ref. 193 So.2d 526, 250 
U. 12. 

S.C-Cantrell v. Canruth, 158 S.E.2d 319, 250 S.C. 415. 

W.Va.—Lewis v. Meintire, 144 S.E.2d 319, 150 W.Va. 
117. 

Industrial safety order 

Cal—Crain v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. ' 

30. Fla.—Ahrens v. Hayworth, App., 189 So.2d 163. 

Ill.—Schwartz v. City of Chicago, 211 N.E2d 477, 63 

IllApp.2d 416. 

Iowa—Montgomery v. Engel, 179 N.W.2d 478. 

N.Y.—Smith v. Victory Container Corp., 275 N.Y.S.2d 
46, 26 A.D.2d 988, app. dism. 231 N.E.2d 778, 20 
N.y.2d 854, 285 N.Y.S.2d 86. 

W.Va.—Lewis v. Meintire, 144 S.E.2d 319, 150 W.Va. 
117. 

31. U.S.—Price v. Lowman, C.A.S.C., 373 F.2d 390— 
Krieger v. Bausch, C.A.Colo., 377 F.2d 398. 

Thomas v. Bruton, D.C.S.C., 270 F.Supp. 33, 
affd., CA., 390 F.2d 658. 

31.5. Neb.—Goodwin v. Epsen Lithographing <3o., 
160 N.W.2d 183, 183 Neb. 281. 

N.Y.—Kelly v. Diesel Const., 334 N.Y.S.2d 309, 70 
Misc.2d 686, affd. 347 N.Y.S.2d 698, 42 A.D.2d 
891, motion den. 310 N.E2d 539, 34 N.Y.2d 563, 
354 N.Y.S.2d 942. 

Structural Work Act 

Ill.—Li Petri v. Turner Const. Co., 224 N.E.2d 841, 36 
Ill2d 597. 
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32. U.S.—Storke v. St. Johnsbury Trucking Co., C.A 
Vt., 443 F.2d 89. 

Ill—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IllApp.2d 39. 

Md.—Weishaar v. Canestrale, 217 A.2d 525, 241 Md. 
676. 

Safety codes 

N.H.—Lemery v. O’Shea Dennis, Inc., 291 A.2d 616, 
112 N.H. 199, 58 A.L.R.3d 143. 

34.5. N.D.—Steuber v. Hastings Heating Sc Sheet 
Metal Co.. 153 N.W.2d 804. 

Some evidence of negligence 

N.Y.—Rolnick v. 25th Ave. Bldg. Corp., 278 N.Y.S.2d 
45, 27 A.D.2d 844. 

34.10. Ind.—^Jenkins v. <2ity of Fort Wayne, 210 
N.E.2d 390, 139 Ind.App. 1, reh. den. 212 N.E.2d 
916, 139 Ind.App. 1. 

34.15. Cal.—DcArmond v. Southern Pac. Co., 61 
Cal.Rptr. 844, 253 C.A.2d 648. 

38. U.S.—Krieger v. Bausch, C.A.Colo., 377 F.2d 
398. 
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§243(15) NEGLIGENCE 

Page 722 

Cal.—DeAnnond v. Southern Pac. Co., 61 Cal.Rptr. 
844, 253 C.A.2d 648—Lucas v. Hesperia Golf and 
Country Oub, 63 Cal.Rptr. 189, 255 C.A.2d 241. 
38.5. Mich.—Morton v, Wibright, 187 N.W.2d 254, 
31 Mich.App. 8. 

38.10. Excuse not shown 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717 

38.20. Fla.—Hoder v. Sayet, App., 196 So. 2d 205. 
Neb.—Goodwin v. Epson Lithographing Co., 160 

N.W.2d 183, 183 Neb. 281. 

N.Y.—Sherman v. M, Lowenstein & Sons, Inc., 282 
N.Y.S.2d 142, 28 A.D.2d 922. 

Compliance with state atiministrative 
regulations is prima facie evidence of 
the absence of negligence.^® 

38.21. U.S.—Home Ins. Co. v, Hamilton, D.C.Ky., 
253 F.Supp. 752. 

§ 244(1). Cause of Injury 
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39. U.S.—Sawyer v. U.S., D.C.N.Y., 297 F.Supp. 324, 
affd., C.A., 436 F.2d 640. 

Colo.—Widefield Homes, Inc. v. Griego, 416 P.2d 365, 
160 Colo. 225. 

Fla.—Sims v. Apperson Chemicals, Inc., App., 185 
So.2d 179. 

Idaho—Whitt V. Jamagin, 418 P.2d 278, 91 Idaho 181. 

Ill.—McInturfF v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 ni.App.2d 39—McIntyre v. Belt 
Ry, Co. of Chicago, 245 N.E.2d 94, 105 IIl.App.2d 
45. 

Kan.—Newman v. Case, 413 P.2d 1013, 196 Kan. 689 
La.—Weber v. Fidelity & Cas. Ins. Co. of New York, 
250 So.2d 754, 259 U. 599. 

Mont,—Knowlton v. Sandaker, 436 P.2d 98, 150 Mont. 
438. 

N.C.—Moody v. Kersey, 155 S.E2d 215, 270 N.C. 614. 
Shoffner v. City of Raleigh, 173 S.E.2d 7, 7 
N.CApp. 468. 

Tex.—Enloe v. Barfield, 422 S.W,2d 905. 

McGill V, Minyard’s Food Stores, Inc., Civ.App., 
417 S.W.2d 309, err. ref. no rev. err.—Oates v. 
Yancy, Civ.App,, 426 S.W.2d 594, 

Prima facie case 

Pa.—Pastuszek v. Murphy Plywood Corp., 280 A.2d 
644, 219 Pa.Super. 59. 

41. U.S.—Greco v. Bucciconi Engineering Co., C.A. 
Pa., 407 F.2d 87—U.S. v. Gravellc, C.A.Okl., 407 
F.2d 964—Nicklaus v. Hughes Tool Co., C.A. 
Ark., 417 F.2d 983. 

Wainwright v. Thomas, D.C.SC., 250 F.Supp. 

963—Houston-New Orleans, Inc. v Page Engi¬ 
neering Co., D.CLa., 353 F.Supp. 890. 

Idaho—Petersen v. Parry, 448 P,2d 653, 92 Idaho 647, 

39 A.L.R.3d 1153. 

m.—Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IU.App.2d 39—Daly v. Bant, 258 
N.E.2d 382, 122 in.App.2d 233. 

Iowa—Otto V. Stork, 159 N.W.2d 528. 

La.—Bush V. St. Paul Fire & Marine, Ins. <2o., App., 

264 So.2d 717, 54 A.L.R.3d 1250, application dem 
266 So. 452, 262 La. 1180. 

N.C.—Moore v. Moore, 150 S.E.2d 75, 268 N.C UO— 
Miller v. Henry, 153 S.E.2d 798, 270 N.C. 97— 
Stutts V. Burcham, 155 S.E2d 742, 271 N.C. 176. 
Okl.—City of Okmulgee v. Clark, 425 P.2d 457. 

Pa.—Wood V. Conneaut Lake Park, Inc., 209 A.2d 268, 

417 Pa. 58, cert. den. 86 S.Ct. 132, 382 U.S. 865, 15 
L.Ed.2d 103—Flaherty v. Pennsylvania R. Co., 231 
A.2d 179, 426 Pa. 83. 

Tex.—clones v. Blackmon, Civ.App, 419 S.W.2d 434, 
err. ref. no rev, err.—Carrell v. Williams, Civ.App., 

430 S.W.2d 586, err. ref. no rev. err.—Polasek v. 
Quinius, Civ.App., 438 S.W.2d 828. err. ref. no rev. 
err.—B.M. and R. Interests v. Snyder, Civ.App., 

453 S.W.2d 360, err. ref. no rev. err. 

Va.—Bare v. Jones, 147 S.E.2d 145, 206 Va. 848. 


Sole cause and proximate cause 

(2) Other matters. 

N.Y.—Bearss v. Westbury Hotel, Inc., 304 N.Y.S.2d 
894, 33 A.D.2d 47. 

Fair preponderance 

Pa.—Amon v Shcmaka, 214 A.2d 238, 419 Pa. 314— 
Watkins v. Sharon Aerie No. 327 Fraternal Order 
of Eagles, 223 A.2d 742. 4^ Pa. 396—Engle v. 
Spmo, 228 A.2d 745, 425 Pa. 254—Shirley v. 
Clark, 271 A.2d 868, 441 Pa. 508. 

R.I.—lonata v. Groise, 268 A.2d 444, 107 R I. 478. 
Statutory rebuttable presumption 

Iowa—Calkins v. Adams County Co-op. Elec. Co., 144 
N.W.2d 124. 259 Iowa 245. 

Clear preponderance 

La.—Metrailer v. F & G Merchandising, Inc., App., 230 
So 2d 395—Lutheran Church of Good Shepherd of 
Baton Rouge v. Canfield, App,, 233 So.2d 331, writ 
ref. 236 So.2d 497, 256 La. 360. 

§ 244(2). -Direct or Circum¬ 

stantial Evidence 
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42. S.C.—Childers v. Gas Lines, Inc., 149 S.E 2d 761, 
248 S.C. 316 

Willis V. Floyd Brace Co, Inc., App., 309 S.E.2d 
295, 279 S.C. 458. 

44. Tex.—Sherwin-Williams Paint Co. v. Card, Civ. 
App.. 449 SW.2d 317. 
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45. U.S.—Barnes v. U.S., C.A Ala., 349 F.2d 553— 
Associated Dry Goods Corp. v Drake, C.A. Mo., 
394 F.2d 637—Chicago, R.I. & P. Ry. Co. v. 
Howell. C.AOkl., 401 ■F2d 752—Meadows & 
Walker Drilling Co. v. Phillips Petroleum Co., 
C.A.Tex ,417 F.2d 378. 

Colo.—Branco Eastern Co. v, Leffier, 482 P.2d 364, 173 
Colo. 428. 

Del.—Suburban Propane Gas Corp, v. Papen, 245 A.2d 
795. 

Kan.—Casey v. Phillips Pipeline Co., 431 P.2d 518, 199 
Kan. 538—American Family Mut. Ins. Co. v. 
Grim, 440 P.2d 621, 201 Kan, 340. 

La,—Metrailer v. F & G Merchandising, Inc., App., 230 
So.2d 395—Lutheran Church of Good Shepherd of 
Baton Rouge v. Canfield, App., 233 So.2d 331, wnt 
ref. 236 So.2d 497, 256 La. 360—McDaniel v. 
Welsh, App., 234 So.2d 833, writ ref. 237 So.2d 
397, 256 La. 616. 

Mo.—Zacher v. Missouri Real Estate & Ins. Agency, 
Inc., 393 S.W.2d 446—^Pollard v. General Elevator 
Engineering Co., 416 S.W.2d 90. 

Cox. V. Moore, App., 394 S.W.2d 65—Graham v. 
Conner, App., 412 S.W.2d 193. 

N.D,—Foerster v. Fischbach-Moore, Inc., 178 N.W.2d 
258. 

S.C.—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C. 316—Willis V. Floyd Brace Co, Inc., Xpp., 309 
S.E.2d 295, 279 S.C. 458. 

Tex.—B.M. and R. Interests v. Snyder, Civ.App., 453 
S.W.2d 360, err. ref. no rev. err. 
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46. U.S,—Atlantic Mut. Ins. Co. v. Clearview Club, 
Inc., D.C.N.Y., 264 F.Supp. 608! 

Ariz.—E. L. Jones Const. Co. v. Noland, 466 P.2d 740, 
105 Ariz. 446. 

Ky.—Bartley v. Childers, 433 S.W.2d 130. 

Mich.—Schedlbauer v. Chris-Craft Corp., 160 N.W.2d 
889, 381 Mich. 217. 

Minn.—Sandvik v, Jan^mes, 160 N.W.2d 700, 281 
Minn. 85. 

Mo.—Shelton v. Bruner. App,, 449 S.W.2d 673. 

Tex.—Sharp v. Chrysler <3orp., Civ.App., 432 S.W.2d 
131, err. ref. no rev. err.—Boyd v. TTiompson-Hay- 
ward Chemical Co„ Civ.App., 450 S.W.2d 937, err. 
dism.—^B.M. and R. Interests v. Snyder, Civ.App., 
453 S.W.2d 360, err. ref, no rev. err. 


Va.—Virginia Stage Lines, Inc. v. Brockman Chevrolet, 
Inc., 163 S.E.2d 148, 209 Va. 188. 

Wash.—Papac v. Mayr Bros. Logging Co.. 459 P.2d 57, 
1 Wash.App. 33. 

§ 244(3). -Certainty of Proof 
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47. U.S.—Kegel v. U.S., D.C.Mont., 289 F.Supp. 790. 
47.10. U.S.—Bogacki v. American Mach. & Foundry 

Co., C.A.Pa.. 417 R2d 400. 

Mass.—Purdy v. R. A. Me Whirr Co., 215 N.E.2d 92, 
350 Mass. 769. 

48. Cal.—Ahrentzen v. Westburg, 69 (Zal.Rptr. 916, 
263 C.A.2d 749. 

49. U.S.—Clemente v, U.S., D.C.Puerto Rico, 426 
F.Supp. I, revd., C.A., 567 F.2d 1140, cert. den. 
98 S.Ct. 1876, 435 U.S. 1006, 56 L.Ed.2d 388. 

Ark.—Hill V. Maxwell, 448 S.W.2d 9, 247 Ark. 811. 
N.Y.—Wragge v. Lizza Asphalt Const. Co., 258 N.Y. 
S.2d 557, 23 A.D.2d 778, app. den. 212 N.E.2d 
893, 16 N.Y.2d 891, 265 N.Y.S.2d 656, revd. 217 
N.E.2d 666, 17 N.Y.2d 313, 270 N.Y.S.2d 616. 
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51. U.S.—^Tarter v. Souderton Motor Co., D.C.Pa., 
257 F.Supp. 598. 

C:al.—Clark v. Gibbons, 58 Cal.Rptr. 125,426 P.2d 525, 
66 C.2d 399. 

Wis.—Bruss v. Milwaukee Sporting Goods Co., 150 
N.W2d 337, 34 Wis.2d 688. 

Foreseeable consequences of negligence 

(2) Other statements. 

Tex.—Grand Leader Dry Goods Co. v. Caveness, 424 
S.W.2d 270. 

More probable cause 

La.—Boudreaux v. American Ins. Co., 264 So.2d 621, 
262 La. 721. 

Okl.—Nye v. Cox, 440 P.2d 683. 

Wash.—O'Donoghue v. Riggs, 440 P.2d 823, 73 
Wash 2d 814. 

Reasonable certainty 

(1) Ill.-Daly V. Bant, 258 N.E.2d 382, 122 lU. 
App.2d 233. 

Md.—Harrison v. Mayor and City Council of Balti¬ 
more, 234 A.2d 135, 247 Md. 583. 

Reasonable inference 

(1) N.Y.—Cole V. New York Racing Ass’n, 266 N.Y. 
S.2d 267, 24 A.D.2d 993, affd. 217 N.E.2d 144, 17 
N.Y.2d 761, 270 N.Y.S.2d 421. 
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52. U.S.—Wenzel v. U.S., C.A.N.J.. 419 F.2d 260. 

Armstrong v. Commerce Tankers Corp., D.C. 
N.V., 311 F.Supp. 1236, affd., C.A., 423 F.2d 957, 
cert. den. 91 S.Q. 67, 400 U.S. 833, 27 L.Ed.2d 65. 
Ark.—Arkansas Power & Light Co. v. cash, 432 S.W.2d 
853, 245 Ark. 459. 

Conn.—Cappiello v. Haselman, 227 A.2d 79, 154 Conn. 
490—Terminal Taxi Co. v. Flynn, 240 A.2d 881, 
156 Conn. 313. 

Ill.—Sansone v. Atchison, T. & S.F. Ry. Co., 228 
N,E.2d 101, 83 Ill.App.2d 435. 

La.—Joyner v, Aetna Cas. & Sur Co., App., 240 So.2d 
545, am. on oth. grds. 251 So.2d 166, 259 La. 660. 
Minn.—Hoffman v. Naslund, 144 N.W.2d 580, 274 
Minn. 521. 

N.Y.—O’Connor v. 595 Realty Associates, 258 N.Y. 
S.2d 145, 23 A.D.2d 69, app. dism. 214 N.E.2d 
376, 17 N.Y.2d 493, 267 N.Y.S.2d 213. 

Tex.—Texas Sling Co. v. Emanuel, 431 S.W.2d 538. 
Bowen V. East Texas Hospital Foundation, Gv. 
App., 400 S,W.2d 843, err. ref. no rev. err.—Le- 
Blanc, Inc. v. Gulf Bitulithic Co., Civ.App., 412 
S.W.2d 86, err. ref. no rev. err.—Ussery v. Ewell 
Hodges, Inc., Civ.App., 417 S.W.2d ,332, err. ref. 
no rev. err.—Bell v. Fore, Civ.App., 419 S.W.2d 
686, affd.. Sup., 434 S,W.2d 117—Bledsoe v. Yar¬ 
borough, Civ.App., 422 S.W.2d 222. 

Wash.—O’Donoghue v. Riggs, 440 P.2d 823, 73 
Wash.2d 814. 
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Substantial evidence required 

(1) Mo—Hart v. City of Butler, 393 S.W2d 568 
Littell V. Bi-State Transit Development Agency, 
App., 423 S.W.2d 34—Condos v. Associated Trans* 
ports, Inc., App., 453 S.W.2d 682. 
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53. Ill-—Shramek v. General Motors Corp., Chevrolet 
Motor Division, 216 N.E 2d 244, 69 Ill.App.2d 72. 

Minn.—Hoffman v. Naslund 144 N.W 2d 580, 274 
Mmn. 521. 

Probability, not mere possibility, required 

(1) Ariz—Kreisman v. Thomas, 469 P.2d 107, 12 

Ariz.App. 215. 

Ky.—Highway Transport Co. v. Daniel Baker Co., 398 
S.W.2d 501—Bnner v. General Motors Corp, 461 
S.W.2d 99. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 
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54. Md.—Bavis v. Fonte, 215 A.2d 739, 241 Md. 
123—Peterson v. Underwood, 264 A.2d 851, 258 
Md. 9. 

Ohio—Levy v. Coon, 229 N E.2d 747, 11 Ohio App.2d 
200 . 

55, D.C.—Courtney v. Giant Food, Inc., App., 221 
A.2d 92. 

Ga.—Lewis v. Drake, 158 S.E.2d 266, 116 Ga.App. 581. 

Mass.—Rome v. Adams, 271 N.E.2d 365, 359 Mass. 
762. 

Mo.—Graham v. Conner, App., 412 S.W,2d 193. 

Tex.—Medallion Stores, Inc. v. Eidt, Civ.App., 405 
S.W.2d 417, err. ref. no rev. err. 
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56, Md.—Dorsch v. S. S. Kresge Co, 226 A 2d 899, 
245 Md. 697. 

Minn.—Marshall v. Co-operative Oil Co. of Olmsted 
County, 169 N.W.2d 395, 284 Minn, 549. 

61. Mo.—McTurman v. Bell, App., 398 S.W.2d 465. 

N.Y.—Wragge v, Lizza Asphalt Const. Co., 258 N.Y 
S.2d 557, 23 A.D.2d 778, app. den. 212 N.E,2d 
893, 16 N.Y.2d 991, 265 N.Y.S.2d 656, revd. on 
oth. grds. 217 N.E.2d 666, 17 N.Y.2d 313, 270 
N.Y.S.2d 616. 
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63. S.C.—C.J.S. cited in Messier v. Adicks, 161 
S.E.2d 845, 846, 251 S.C. 268. 

Exclusion of other causes 

(3) Other statements. 

La.—U.S. Fidelity & Guaranty Co. v. Hyams, App., 238 
So.2d 750. 
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69. U.S.—Fuhrman v. Reading Co., D.C.Pa., 311 
F.Supp. 782, affd. in part, revd. in part on oth. 
grds., C.A., 439 F.2d 10. 

Cal.—Whinery v. Southern Pac. Co., 85 Cal.Rptr. 649, 
6 C.A.3d 126. 

Pa.—Fringer v. Borough of West York, 220 A.2d 849, 
421 Pa. 579. 

70.5. Va.—Elliott V. Anderson, 160 S.E.2d 775, 208 
Va. 753. 

§ 244(4). -Expert Evidence 
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72. Wis.—City of Cedarburg Light and Water Com¬ 
mission V. Allis-Chalmers Mfg. Co., 148 N.W.2d 
13, 33 Wis.2d 560, reh. den. 149 N.W.2d 661, 33 
Wis.2d 560. 

As dependent on nature of question 

Minn.—Stahlberg v. Moe, 166 N.W.2d 340, 283 Minn. 

78. 

73. Ind.—C.J.S. cited in Johnson v. Bender, 369 
N.E.2d 936, 940, 174 Ind.App. 638. 

Wis.—Bruss v. Milwaukee Sporting Goods Co., 150 
N.W.2d 337, 34 Wis.2d 683. 


74. Ill.—C.J.S. quoted in Jackson v Navik, 346 
N.E.2d 116, 123, 37 IIl.App.3d 88 

75. U.S.—Denneny v. Siegel, D.C.Pa., 276 F.Supp. 
281, affd., C.A.. 407 F.2d 433. 

Ariz.—Talbot v. Schroeder, 475 P 2d 520, 13 Anz.App. 
230. 

Pa.—Dornon v. Johnston, 218 A.2d 808, 421 Pa. 58— 
Warden v. Lyons Transp. Lines, Inc., 248 A.2d 
313, 432 Pa. 495. 

Wis.—City of Cedarburg Light and Water Commission 
v. Allis-Chalmers Mfg Co., 149 N.W.2d 661, 33 _ 
Wis.2d 560—Bruss v. Milwaukee Sporting Goods 
Co.. 150 N.W.2d 337, 34 Wis.2d 688. 

75.5. Ind.—C.J.S. cited in Johnson v. Bender, 369 
N.E.2d 936, 940, 174 Ind.App. 638. 

76.5. Mmn.—Stahlberg v Moe, 166 N.W.2d 340, 283 
Minn. 78. 

§ 244(5). -Evidence Bearing on 

Particular matters or Is¬ 
sues 

76.50. U.S —Sylvestri v. Warner & Swasey Co., C.A 
N.Y., 398 F.2d 598. 

Phillips v. Morton Frozen Foods, DC.Ark., 313 
F.Supp. 228. 

La.—Helminger v Cook Paint & Varnish Co., App., 
230 So 2d 623—Gant v. Aetna Cas. & Sur Co., 
App., 234 So.2d 776, application den. 236 So.2d 
503, 256 La. 376. 

Tex.—Clark v. Waggoner, 452 S.W.2d 437, err. ref. no 
rev err 

Rams v. Heldenfels Bros, Civ.App., 443 S.W.2d 
280, err. ref. no rev. err. 

Wash.—Johnson v. Safeway Stores, Inc., 461 P.2d 890, 

1 Wash App. 380. 
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77.15. S.D.—Northwestern Bell Tel. Co. v, Henry 
Carlson Co.. 165 N.W.2d 346, 83 S.D. 664. 

77.20. Tex.—O’Day v Sakowitz Bros., Civ.App, 462 
S.W.2d 119, err. ref. no rev. err. 

78. U.S.—Miller v. Chattanooga Auto Parts, Inc., 
C.A.Tenn., 350 F.2d 851—Lecointe v. Schyun- 
berg, C.A.Virgin Islands, 407 F.2d 59. 

Finkel v. Challenger Marine Corp., D C.Fla., 316 
F.Supp. 549. 

Cal.—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 267 
C.A.2d 231. 

Colo.—Branco Eastern Co. v. LefOer, 482 P.2d 364, 173 
Colo. 428. 

Conn.—Kopj'anski v. Festa, 273 A.2d 692, 160 Conn. 
61. 

Idaho—Bean v. Diamond Alkali Co., 454 P.2d 69, 93 
Idaho 32. 

La.—^James v. Lykes Bros. S.S. Co., App., 175 So.2d 
444, application den. 178 So.2d 653, 248 La. 358— 
Gould V. Natal’s Inc., App., 246 So.2d 717. 

Mich.—Wamser v. N. J. Westra & Sons, Inc., 155 
N.W.2d 871, 9 Mich.App. 89. 

Mmn—Sandvik v. Jammes, 160 N.W.2d 700, 281 
Mmn. 85. 

N.M.—Rayco Drilling Co, v. DiaLog Co., 464 P.2d 17, 
81 N.M. 101. 

N Y.—Walz v. Diesel Const. Co., 286 N.Y.S,2d 863, 29 
A.D.2d 642, affd. 239 N.E.2d 216, 22 N.Y.2d 745, 
292 N.Y.S.2d 124. 

N.C.—Broadnax v. Deloatch, 175 S.E.2d 314, 8 N.C. 
App. 620, app. after remand 201 *S.E. 525, 20 
N.C.App. 430. Cert. den. 203 S.E.2d 57, 285 N.C. 
85. 

Pa.—Abbott V. Onopiuk, 263 A.2d 881, 437 Pa. 412. 

S.D.—Wicting v. Ball Air Spray, Inc., 173 N.W.2d 272, 
84 S.D. 493. 

Tenn.— Interstate Life & Acc. Co. v. Cox, 396 S.W.2d 
80, 55 Tenn.App. 40. 

Tex.—El Rancho Restaurants, Inc. v. Garfield, Civ. 
App, 440 S.W.2d 873, err. ref. no rev. err.—Can¬ 
trell V, Markham & Brown Co. and Associates, 
Civ.App., 452 S,W 2d 940—Carey v. Furrs, Inc., 
Civ.App., 455 S.W.2d 786, err. ref. no rev. err. 
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Wash.—Pichler v. Pacific Mechanical Constructors, 462 
P.2d 960, 1 Wash.App. 447. 

Wis.—Young V. Anaconda Am. Brass Co., 168 N.W.2d 
112, 43 Wis.2d36. 
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79. U.S.—Daniels v. Atlantic Refining Co., D.C.Del., 
295 F.Supp. 125. 

Conn.—Cardona v. Valentin, 273 A.2d 697, 160 Conn. 

■' 18. 

D.C.—Liberty Mut. Ins. Co. v. B. Frank Joy Co., C.A., 
424 F.2d 831, 137 U.S.App.D.C 343. 

Liberty Mut. Ins. Co. v. B. Frank Joy Co., D.C., 
297 F.Supp. 592, affd. 424 F.2d 831, 137 U.S.App. 
D.C. 343. 

La.—Eschmann v, Moyer, 220 So.2d 86, 253 La. 818, 
cert. den. 90 S.Ct. 97, 396 U.S. 845, 24 L.Ed.2d 95. 

Martello v. McKellar, App., 178 So.2d 514— 
Williams v. Wolfe, App., 187 So.2d 763—Daniels’v. 
Rex General Contractors, Inc., App., 230 So.2d 
335. 

Minn.—Rochester Wood Specialties, Inc. v. Rions, 176 
N.W.2d 548, 286 Minn. 503. 

N.M.—Adamson v. Highland Corp., App., 450 P.2d 
442, 80 N.M. 4. 

N.Y.—Toner v. Constable, 306 N.Y.S.2d 323, 61 
Misc.2d 586, mod. on oth. grds. 307 N.Y.S.2d 231, 
61 Misc.2d 591. 

N.C.—Bray v. Great Atlantic & Pac, Tea Co., 165 
S.E.2d 346, 3 N.C.App. 547. 

Va.—<3annon v. Clarke, 167 S.E.2d 352, 209 Va. 708. 

Wash.—Potter v. Madison Tavern, 446 P.2d 320, 74 
Wash. 2d 704—Moore v. Mayfair Tavern, Inc., 451 
P.2d 669, 75 Wash.2d 401. 

80. Colo.—Shiffers v. Cunningham Shepherd Builders 
Co.. 470 P.2d 593, 28 Colo.App. 29. 

Ill.—Cora v. Chicago Housing Authority, 268 N.E.2d 
.497, 131 Ill.App.2d 23. 

La.—Rodney v. Mansur, App., 219 So.2d 305—Wetta 
V Evensky, App., 250 So.2d 123. 

Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 

S.D.—Northwestern Bell Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664 

Wash.—Pagharo v. Maples, 452 P.2d 727, 75 Wash.2d 
580. 
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80,5. Ga.—Armstrong v. Bailey, 150 S.E.2d 693, 114 
Ga.App. 269. 

§ 244(6).-Machinery or 

Defective or Dangerous 
Articles 

81. U.S.—Stief V. J. A. Sexauer Mfg, Co., C.A.N.Y., 
380 F.2d 453, cert. den. 88 S.Ct. 220, 389 U.S. 
897, 19 L.Ed.2d 216, reh. den. 88 S.Ct. 465, 389 
U.S. 997, 19 L.Ed.2d 500. 

Minn,—Kenyon v. F.M.C. Corp., 176 N.W.2d 69, 286 
Minn. 283, 41 A.L.R.3a 981. 

Vt.—Scribner v. Richmond Farm Supply Co., 219 A.2d 
1, 125 Vt. 492. 

Wash.—Hernandez v. Western Farmers Ass’n, 456 P,2d 
1020, 76 Wash.2d 422. 

Crane or derrick 

(1) U.S.—Koserkoff v. Chesapeake & O. Ry. Co., 

C.A.Mich., 427 F.2d 1049, cert. den. 91 S.Ct. 924, 401 

U.S. 947. 28 L.Ed.2d 230, reh. den. 91 S.Q. 1521, 402 

U.S. 934, 28 L.Ed.2d 869. 

La.—Universal Engineers & Builders, Inc. v. Lafayette 
Steel Erector Corp., App., 235 So.2d 612, writ den. 
239 So.2d 358, 256 La. 854, and 239 So.2d 358, 256 
La. 855. 

N.C.—Moody v. Kersey, 155 S.E.2d 215, 270 N.C. 614. 

Okl.—Miller Const. Co. v. Wenthold, 458 P.2d 637. 

Tex.—Trio Transport, Inc. v. Henderson, Civ.App., 413 
S.W.2d 806, err, ref. no rev. err. 

Fork lift 

Tex.—Jones v. Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev. err. 
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Tractor 

N.C—May v. Mitchell, 176 S.E.2d 3, 9 N.C.App. 298. 

Hoist 

Idaho—Robinson v. Williamson Idaho Equipment Co., 
498 P.2d 1292, 94 Idaho 819. 

S2. U.S.—Farm Bureau Ins. Co. v, E. L. Caldwell & 
Sons, Inc., D.C.Or., 306 F.Supp. 835. 

Ark.—Anderson v. West Bend Co., 400 S.W.2d 495, 
240 Ark. 519. 

Cal.—McCurter v. Norton Co., 69 Cai.Rptr. 493, 263 
C.A.2d 402. 

III.—Pitts V. Basile, 219 N.E.2d 472, 35 I11.2d 49. 

Wall V. Lanahan, 223 N.E2d 260, 79 IIl.App.2d 
62—Kappatos v. Gray Co., 260 N.E.2d 443, 124 
Ill.App.2d 317. 

La.—Nettles v. Forbes Motel, Inc., App.. 182 So.2d 
572—Dupre v. Roane Flying Service, Inc., App., 
196 So.2d 835, application den. 199 So.2d 918, 250 
La. 906. 

N.M.—Qear v. Patterson, App., 459 P.2d 358. 80 N.M. 
654. 

S.C.—McGee v. (Colonial Pipeline Co., 147 S.£.2d 645, 
247 S.C. 413. 

Tex.—Hot Spot Detectors, Inc. v. Fanners Supply Co. 
of Hartley, Civ.App., 401 S.W.2d 109, err. ref. no 
rev. err.—Kirby Petroleum Co. v. Jones, Civ.App., 
427 S.W.2d 681, err. ref. no rev. err. 

Wis.—Grunwald v. Halron. 147 N.W.2d 543, 33 Wis.2d 
433—Bruss v. Milwaukee Sporting Goods Co., 150 
N.W.2d 337, 34 Wis.2d 688. 

Baler 

Cal.—Martinez v. Nichols Conveyor & Engineering Co., 
52 Cai.Rptr. 842, 243 C.A.2d 795. 

Scaffold 

(1) Cal.—Preston v. Up-Right, Inc., 52 Cai.Rptr. 

679, 243 CA.2d 636. 

N.Y.—Samoflf v. Charles Schad, Inc., 269 N.Y.S.2d 22, 

■ 49 Misc.2d 1059. 

VsqKuizer 

(2) Other instances. 

Minn.—McCormack v, Hankscraft Co., 154 N.W.2d 
488, 278 Minn. 322. 

Elevator 

La.—Meche v. Fanners Drier & Storage Co., App., 193 
So.2d 807, writ ref. 195 So.2d 644, 250 La. 369. 
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84, Explosion of bottle 

(1) La.—Smith v. Ouachita Coca-Cola Bottling Co., 

App., 184 So.2d 740. 

VaJ—Pepsi-Cola Bottling Co. v. Yeatts, 151 S.E.2d 400, 
207 Va. 534. 

84.10, Hair-curling preparation 

Mo.—Coons v. Farrell, App., 437 S,W.2d 674. 

Hair rinse 

U.S.—^Tayar v. Roux Laboratories, Inc., C.A.Okl, 460 
F.2d 494. 

865. Mich.—Accetola v. Hood, 151 N.W.2d 210, 7 
Mich.App. 83. ( 

Mo.—Stark v. Bales, 442 S.W.2d 514. 
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87.10. Mass.—Beaver v, Costin, 227 N.E.2d 344, 352 
Mass. 624. 

Tex.—South Austin Drive-In Theatre v. Thomison, Civ. 
App., 421 S.W.2d 933, 28 A.L.R.3d 911, err. ref. 
no rev, err. 

91. Md.—Smith v. KeUy, 229 A.2d 79, 246 Md. 640. 

§ 244(7).-Buildings or 

Elevators 

92, U.S.—Fidelity & Cas. Ck). of New York v. Fund, 
C.A.La,. 383 F.2d 42, cert. den. 88 S.Q. 1410. 390 
U.S. 1024, 20 L.Ed.2d 281. 

Ill.—Dallas V. Granite City Steel Co., 211 N.E.2d 907, 

. 64 Ill,App.2d 409—Sansone v. Atchison, T, & S.F. 
Ry. Co., 228 N.E.2d 101, 83 IlLApp^d 435—Gold¬ 
en V. Joseph, 239 N.E.2d 284, 96 IIl.App.2d 363. 


Iowa—Durant Elevator Co. v. S. J. Hoffman and Sons, 
145 N.W.2d 25, 259 Iowa 500. 

Ky.—Rietze v. Williams, 458 S.W.2d 613. 

La.—Berry v. Gulf Coast Const. Co,, App., 229 So.2d 
368. writ ref. 231 So.2d 396, 255 La. 484. 

N.Y.—McGee v. Adams Paper & Twine Co., 271 N.V. 
S.2d 698, 26 A.D.2d 186. affd. 233 N.E.2d 289, 20 
N.Y.2d 921, 286 N.Y.S.2d 274. 

S.C.—McGee v. Colonial Pipeline Co., 147 S.E.2d 645, 
247 S.C. 413. 

Wash.—Miniken v. Carr. 428 P.2d 716, 71 Wash.2d 
325. 

Falling or slipping on floor 

La.—Truxillo v. Gentilly Medical Bldg., Inc., App., 225 
So.2d 488. 

Stairways or steps 

La,—Bennett v. A. J. Toups Co., App., 213 So.2d 62, 
writ ref. 215 So.2d 125, 252 U. 951. 

N.Y.—Blodgett v. Temple Beth Emeth. 280 N.Y.S.2d 
708, 28 A.D.2d 769. 

Pa.—Payne v. Wheeler, 215 A.2d 316,207 Pa.Super. 25. 

93. U.S.—Unitec Corp. v. Beatty Safway Scaffold Co. 
of Or.. C.A.Or.. 358 F.2d 470—Spurr v. LaSalle 
Const. Co.. C.A.I1I., 385 F.2d 322—Lcbrecht v. 
Bethlehem Steel Corp., C.A.N.Y., 402 F.2d 585, 
37 A.L.R.3d 1072. 

Hollett v. Dundee, Inc., D.C.Dcl., 272 F.Supp. 1. 

Cal.—Conolley v. Bull, 65 CalRptr. 689, 258 C.A.2d 
183. 

D.C.—H.R.H, Const. Coq>. v. Conroy, C,A., 411 F.2d 
722, 134 U.S.App.D.C 7. 

Ill.—Holt V. A. L. Saizman and Sons, 232 N.E.2d 537, 
88 Ill.App.2d 306. 

N.V.—Gosden v. 467 Realty Corp., 300 N.Y.S.2d 934, 
32 A.D.2d 666, affd. 266 N.E.2d 820, 27 N.Y.2d 
921, 318 N.YS.2d 141. 

Tex.—Associated Architects & Engineers, Inc. v, Lub¬ 
bock Glass & Mirror Co.. Civ.App., 422 S.W.2d 
942, err. ref. no rev. err. 
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94. Stairways or steps 

Md.—Hamill v. Union Trust Co. of Md., 216 A,2d 286, 
241 Md. 219. 

95. Wash.—Waldron v. Hammond, 428 P.2d 589, 71 
Wash.2d 361. 

Ipjury resulting from altercation of other per¬ 
sons 

Or.—Stachniewicz v. Mar-Cam Corp., 488 P-2d 436, 
259 Or 583. 

95.5. Conn.—Krattenstein v. G. Fox & Co., 236 A.2d 
466, 155 Conn. 609. 

La.—Turner v. Powers, App., 198 So.2d 919, writ ref. 
202 So.2d 650, 251 La. 29. 

98. Tex.—Hunter-Hayes Elevator Co. v. Williams, 
Civ.App., 402 S.W.2d 280, err. ref. no rev. err. 
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98.50. La.—Kauffmann v. Royal Orleans, Inc., App., 
216 So.2d 394—Miles v. American Emp. Ins. Co., 
App., 240 So.2d 772. 

N.C.—Gaskill v. Great Atlantic & Pac. Tea Co., 171 
S.E.2d 95, 6 N,C.App. 690. 

Wash.—Potter v. Madison Tavern, 446 P.2d 320, 74 
Wash.2d 704. 

99. U.S.—^De Tore v. Great Atlantic & Pac. Tea Co., 
C.A.Pa., 411 F.2d 613. 

N.C.—Farm&- v. Wellons Village Shopping Center 
Drug Corp., 173 S.E.2d 64, 7 N.C.App. 538. 

Tex.—^Briones v. Levine^ Inc., Civ.App., 415 S.W.2d 
460, err. ref. no rev. err.j app. after remand 435 
S.W.2d 876, affd.. Sup., 446 S.W.2d 7—Swan v. 
Kroger Co., Civ.App., 452 S.W.2d 793. 

Defects in, or foreign substance under, shelving 

Tex.—Collett v. Safeway Stores, Inc., Civ.App., 386 
S.W.2d 153, err. ref. no rev. err. 

Plaintiff struck by falling objects 

(1) Neb.—Bahe v. Safeway Stores, Inc., 182 N.W.2d 

202, 186 Neb. 228. 
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1. Mo.—Jackson v. Cherokee Drug Co., App., 434 

S.W.2d 257. 

Tex.—J. Weingarten, Inc. v. Razey, 426 S.W.2d 538. 
Wis.—Erdmann v. Frazin, 158 N.W.2d 281, 39 Wis.2d 
1 . 

2. La.—Broussard v. National Food Stores of La., 

Inc., 246 So.2d 838, 258 La. 493. 

Staples V. F. W. Woolworth, Inc., App., 209 
So.2d 100. 

Tex.—Briones v. Urine’s Dept. Store, Inc., Civ.App., 
435 S.W.2d 876, affd. 446 S.W.2d 7. 

Foreign substances on floor 

(2) La.—Lang v. Winn-Dixie Louisiana, Inc., App., 
230 So.2d 383, writ ref. 233 So.2d 252, 255 U. 815. 

(3) Del.—Food Fair Stores, New Castle, Inc. v. How¬ 
ard, 212 A.2d 405, 8 Storey 558. 

La.—Walters v. Sears, Roebuck & Co., 196 So.2d 563, 
writ ref. 199 So.2d 182, 250 La. 746. 

Sims V. Gibson’s of Denham Springs, Inc., App., 
205 So.2d 824. 

(5) U.S.—Montgomery Ward & Co. v. Steele, C.A. 
Mo., 352 F.2d 822. 

La.—Gauthier v. Liberty Mut. Ins. Co., App., 179 So.2d 
437—Thompson v. Employers* Liability Assur. 
Co., App., 233 So.2d 739. 

page 745 

3. Fla.—Maas Bros., Inc. v. Bishop, App., 204 So.2d 

16. 

§ 244(9).-Fires 
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6. Minn.—Rochester Wood Specialties, Inc. v. Rions, 
176 N.W.2d 548, 286 Minn. 503. 

8. U.S.—Minerals & Chemicals Corp. v. S.S. National 
Trader, C.A.N.Y., 445 F.2d 831. 

Minn.—Rochester Wood Specialties, Inc. v. Rions, 176 
N.W.2d 548, 286 Minn. 503. 

N.C.—Pine State Yam Mills, Inc. v. Troutman Found¬ 
ry, Inc., 174 S.E.2d 706, 8 N.CApp. 521. 

La.—Ferina v. United Paper Co., App., 252 So.2d 542, 
writ den. 254 So.2d 464, 259 La. 1055. 
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15. La.—U.S. Fidelity & Guaranty Co. v. Hyams, 
App., 238 So.2d 750. 

Miss.—C hJ.S. cited in Maness v. Illinois Cent. R. Co., 
271 So.2d 418, 422, 61 A.L.R.3d 1. 

16. U.S.—Burriss v. Texaco, Inc., C.A.S.C., 361 F.2d 
169—Royal Industries, Inc. v. Dye Carbonic, Inc., 
C.A.Ariz., 385 F.2d 779—American States Ins. 
Co. V. Hannan Const. Co., C.A.Ohio, 392 F.2d 
171. 

Chicago, M., St. P. & P.R. Co. v. Tindal, D.C. 
Iowa, 249 F.Supp. 988—Becker Pretzel Bakeries, 
Inc. V. Universal Oven Co., D.CMd., 279 F.Supp. 
893. 

Ga—Kilgore v. Nasworthy, 183 S.E2d 481, 124 Ga. 
App. 261, 

Ky.—Highway Transport Co. v. Daniel Baker Co., 398 
S.W.2d 501. 

La.—Richard v. Southern Farm Bureau Cas. Ins. Co., 
App,, 203 So,2d 438—Connecticut Fire Ins- Co. v. 
Lavergne, App., 224 So.2d 479—Hargis v. Travel¬ 
ers Indem. Co., App., 248 So,2d 613. 

Miss.—^Platt V. Morganstem, 186 So.2d 776. 

Mo.—^Anderton v. Downs, App., 459 S.W.2d 101. 

Neb.—Chicago Lumber Co. of Kearney v. Gibson, 138 
N.W.2d 832, 179 Neb. 461. 

N.Y.—Oval Wood Dish Ck)rp. v. North Creek Kiln 
Drying Co., 283 N.Y.S.2d 703, 28 A.D.2d 1032. 
Tex.—Home Indem. Co. v. Martin, Civ.App., 399 
S.W.2d 941, err. ref. no rev, err.—Socony Mobil 
Oil Co. V. Slater, Civ.App., 412 S.W.2d 349, err. 
ref. no rev. err.—Gulf Bitulithic Co. v. R T. 
Herrin Petroleum Transport Co., Civ.App,, 423 
S.W.2d 355. 

Qeaners 

Neb.—Barkalow Bros, Co. v. Floor-Brite, Inc,, 198 
N.W.2d 329, 188 Neb. 568. 
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17. N.C.—Edwards v. Hamill, 145 S.E.2d 884 266 
N.C 304. 

Painter 

D.C.— LeGrand v. Insurance Co. of North America 
D.C.App., 241 A.2d 734. 
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20. Pa.—Marrazzo v. Scranton Nehi Bottling Co., 223 
A.2d 17. 422 Pa. 518. 

§ 244(10).-Ownership or 

Control 

24. U.S.—Wagner v. Grannis, D.C.Pa., 287 F.Supp. 
18. 

Control by defendant held shown 

( 1 ) Cal.—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 

267 C.A.2d 231. 

La.—Timpa v. Cole, App., 225 So.2d 59. 

N.Y.—Passarelli v. 200 E. 58th St. Agency Corp., 303 
N.Y.S.2d 969, 32 A.D.2d 1066, affd. 254 N.E.2d 
922, 25 N.Y.2d 697, 306 N.Y.S.2d 696. 

Vt.—Smith V. Monmaney, 255 A.2d 674, 127 Vt, 585. 

Control by defendant held not shown 

Vt.—Cameron v. Abatiell, 241 A.2d 310, 127 Vt. 111. 

page 749 

26. U.'S.—Wagner v. Grannis, D.C.Pa., 287 F.Supp. 
18. 

§ 244(11).-Personal Par¬ 

ticipation or Relation 
to Active Wrongdoer 

26.50. U.S.—Fletcher v. U.S. Steel Corp., C.A.Wyo., 
381 F.2d 374. 

Fla.—Alford v. Meyer, App., 201 So.2d 489. 

Ill.—Holt V. A. L. Salzman and Sons, 232 N.E.2d 537, 
88 Ill.App.2d 306. 

Neb.—R & S Corp. v. Barnes, 155 N.W.2d 379, 182 
Neb. 431. 

Tex.—Jones v. Blackmon, Civ.App., 419 S.W.2d 434, 
err. ref. no rev. err. 

Evidence insufficient 

Ill.—Brunsfeld v. Mineola Hotel and Restaurant, Inc., 
456 N.E2d 361, 74 Ill.Dec. 859, 119 Ill.App.3d 
337. 

27. Evidence held insufficient 

Colo.—Balcom Industries, Inc. v. Nelson, 454 P.2d 599, 
169 Colo. 128. 

N.Y.—Schwartz v. Macrosc Lumber & Trim Co., 287 
N.Y.S.2d 706, 29 A.D.2d 781, aflfd. 248 N.E.2d 
920. 24 N.Y.2d 856, 301 N,Y.S.2d 91. 

29. Evidence held insufficient 

N.Y.—Toner v. Constable, 306 N.Y.S.Zd 323, 61 
Misc. 2 d 586, mod. on oth. grds. 307 N.Y.S.2d 231, 
61 Misc.2d 591. 

Wash.—Douglas v. Bussabarger, 438 P. 2 d 829, 73 
Wash. 2 d 476. 

§ 245. Status of Injured Person 
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30. U-S.—Hamer v. Somerset Steel Erection Co., 
D.C.W.Va., 284 F.Supp. 553. 

Ill.—Smith V. 601 Liquors, Inc., 243 N.E.2d 367, 101 
Ill.App .24 306—Wall V. McGavock, 267 N.E.2d 
765, 132 IlLApp.2d 231. 

N.C,—Brady v. Carolina Coach Co., 162 S.E.2d 514, 2 
N.C. App. 174. 

Pa.—Argo V. Goodstein, 265 A.2d 783, 438 Pa. 468, 

31. U.S. — Cargill, Inc. v. Zimmer, .C.A.S.D., 374 F,2d 
924. 

32. La.—Lccompte v. State, Through Dept, of Public 
Safety, App., 343 So.2d 449. 

N.J.—Ostroski v. Mount Prospect Shop-Rite, Inc., 228 
A.2d 545, 94 N.J.Super. 374. 


Social guest 

La.—Foggin v. General Guaranty Ins. Co., 195 So. 2 d 
636. 250 U. 347. 

33. Ind.—Glen Park Democratic Qub, Inc. v. Kylsa, 
213 N.E.2d 812, 139 Ind.App. 393. 

Mich.—Gorby v. Yeomans. 144 N.W.2d 837, 4 Mich. 
App 339. 

N.Y.—Finkle v Zimmerman, 271 N.Y.S.2d 820, 26 
A.D.2d 179. 

Tenn.—Rogers v. Garrett, 397 S.W.2d 372, 217 Tenn. 
282. 

Evidence held sufficient to show invitation 

(1) Ala.—Evans v. Tanner, 244 So.2d 782, 286 Ala. 

651. 

D.C—Lester v. Dunn, C.A.. 436 F.2d 300, 141 U.S. 
App.D.C. 146, app. after remand 475 F.2d 983. 

Fla.—Nofal v. Tulip Realty Co. of Fla., App., 210 So.2d 
251. 

Ill.—Schoen v. Harris, 246 N.E2d 849, 108 IIl.App.2d 
186. 

Md,—Honolulu Limited v. Cam, 224 A.2d 433, 244 
Md. 590. 

Mich.—Gillen v. Martini, 188 N.W.2d 43, 31 Mich. 
App. 685. 

Mo.—Sellens v. Christman, 418 SW.2d 6 —Bollman v. 
Kark Rendering Plant. 418 S.W.2d 39. 

N.Y.—Burdeau v. Burdeau, 275 N.Y.S.2d 988, 27 
A.D.2d 632, affd. 234 N.E.2d 452, 21 N.Y.2d 677, 
287 N.Y.S.2d 413. 

Okl.—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

(2) U.S.—Associated Dry Goods Corp. v. Drake, 

CA.Mo., 394 F2d 637. 

Evidence held insufficient to show invitation 

(1) Fla.—Gifford v. Galaxie Homes of Tampa, Inc., 

App., 194 So.2d 25, cert, discharged, Sup., 204 So.2d 1. 

Wash.—Winter v. Mackner, 416 P.2d 453, 68 Wash:2d 
943. 
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34. Pa.—Goll V. Muscara, 235 A.2d 443, 211 Pa.Su- 
per 93. 

Evidence held sufficient 

Cal.—Cram v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. 

35. Mont.—Gagnier v. Curran Const. Co., 443 P.2d 
894, 151 Mont. 468. 

Wash.—Mathis v. Swanson, 413 P.2d 662, 68 Wash.2d 
424. 

36. U.S.—Aetna Ins. Co. v. Stringham, C.A.Mich., 
440 F.2d 103. 

Fla.—7-Eleven, Inc. v. Mercier, App., 184 So.2d 523— 
Dukes v. Finder, App., 211 So.2d 575. 

Ga.—Washington v. Trend Mills, Inc., 175 S.E.2d 111, 
121 Ga.App. 659. 

Ill.—Okleshen v. Rune & Sons, Inc., 254 N.E.2d 554, 
117 Ill.App.2d 244. 

Mont.—Gagnier v. Curran Const. Co., 443 P,2d 894, 
151 Mont. 468. 

N.Y.—Spire v. Gunnell, 270 N.Y.S.2d 558, 25 A.D.2d 
935. 

Tenn.—Bloodworth v. Stuart, 428 S.W.2d 786, 221 
Tenn. 567. 
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37. Pit 

Kan.—Bartlett v. Heersche, 462 P.2d 763, 204 Kan. 

392, app. after remand 547 P.2d 800, 219 Kan. 148. 
42. Pa.—Jesko v. Turk, 219 A.2d 591, 421 Pa. 434. 
Jesko V, Turk, 215 A.2d 274, 207 Pa.Super. 174, 
aflfd. 219 A.2d 591, 421 Pa. 434. 

50. Evidence held sufficient 

Tenn.—Bloodworth v. Stuart, 428 S.W.2d 786, 221 
Tenn. 567. 

§ 246(1). Wanton or Willful Injury 

51. Evidence held sufficient 

U.S.—^Wrigley v. Electric & Mach. Co., C.A.Ill., 419 
F.2d 972. 


NEGLIGENCE §247(1) 
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Evidence held insufficient 
Tex.—Bass v. Cummings, Civ.App., 415 S.W.2d 438, 
err. ref. no rev. err. 

Subjective proof not required 
Cal.—Palazzi v. Air Cargo Terminals, Inc., 52 Cal.Rptr. 
817, 244 C.A.2d 190. 
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51.5. Ill.—Rice v. Gulf, Mobile & Ohio R. Co.. 228 
N.E2d 162, 84 Ill.App.2d 163. 

51.10. m.— Tjaden v. Moses, 237 N.E2d 562, 94 
Ill.App.2d 361. 

51.20. Ala.—Britton v. Doerhring, 242 So.2d 666 , 
286 Ala. 498. ^ 

51.25. m.— Rowlett v. Hamann, 251 N.E.2d 358, 112 
in.App.2d 121. 

§ 246(2). Gross Negligence 

54. Va.—Grasty v. Tanner, 146 S.£.2d 252, 206 Va. 
723—Foster v. Willhite, 172 S.EZd 745, 210 Va. 
589. 

Circumstantial evidence sufficient only where 
inconsistent with any other theory 
N.D.—Bjerke v. Heartso, 183 N.W.2d 496. 
Combination of negligent acts 
Idaho—Highbarger v. Thomock, 498 P.2d 1302, 94 
Idaho 829. 

55. Theory of gross negligence fails where in¬ 
ferences support ordinary negligence 

N.D.—Bjerke v. Heartso, 183 N.W.2d 496. 

§ 247(1). Contributory Negligence; 
Assumption of Risk 
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56. U.S.—Elkins v. U.S., CA.Va., 429 F.2d 297. 

Va.—Bnll V. Safeway Stores, Inc., 325 S.E.2d 214, 227 

Va. 246. 

57. U.S.—Salim v. U.S., CA.La., 382 F.2d 240—Neal 

V. Saga Shipping Co., C.A.Tex., 407 F.2d 481, 
cert. den. 89 S.Ct. 2143, 395 U.S. 986, 23 L.Ed.2d 
775, reh. den. 90 S.Ct. 45, 396 U.S. 871, 24 
L.Ed.2d 129. 

Wainwright v, Thomas, D.C.S.C., 250 F.Supp. 
963. 

Ill.—Murphy v. Vodden, 248 N.E.2d 327, 109 Ill. 
App.2d 141. 

Iowa—Bradt v. Grell Const., Inc., 161 N.W.2d 336. 
La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347—Ginlee v. Helg, 203 So.2d 714, 
251 La. 261—King v. King, 217 So.2d 395, 253 La. 
270. 

Ratcliff V. United Services Auto. Ass’n, App., 
180 So.2d 58, wnt ref. 180 So.2d 541, 248 La. 
528—Doucette v. Primeaux, App., 180 So.2d 866 , 
writ ref. 182 So.2d 74, 248 La. 798—Saxton v. 
Stewart, App., 190 So.2d 509—Brown v. New York 
Fire & Marine Underwriters, Inc., App., 198 So.2d 
550—Price V, Malone, App., 205 So.2d 125—^Ba- 
deaux v. Patterson Truck Line, Inc., App., 247 
So.2d 875, wnt den. 249 So.2d 209, 259 La. 77. 
N.D.—Renner v. Murray, 136 N.W.2d 794—Olatt v. 

Feist, 156 N.W.2d 819, 28 A.L.R.3d 1278. 

Ohio—Motorists Mut. Ins. Co. v. Walker, 265 N.E2d 
836, 26 Ohio Misc. 169. 

Pa.—Franchetti v, Johnson, 257 A.2d 261, 215 Pa.Su- 
per. 14. 

S.C.—Easterlin v. Green, 150 S.E.2d 473, 248 S.C. 389. 
Utah—Taylor v. Johnson, 414 P.2d 575, 18 Utah 2d 16. 
Wash.—McCuily v. Fuller Brush Co., 415 P.2d 7, 68 
Wash.2d 675. 

W.Va.—Yates v. Mancari, 168 S.E.2d 746, 153 W.Va. 
350. 

Substantial evidence; not scintiUa 

(1) Idaho—^Riley v. Larson, 432 P.2d 775, 91 Idaho 
831, 42 A.L.R.3d 1274. 

(2) Wash.—Roberts v. Larsen, 431 P. 2 d 166, 71 
Wash.2d 743. 
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58. R.I.—Ionata v. Groise. 268 A.2d 444, 107 R.I. 
478. 
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62. Ala.—Gilbert v. Vann, 224 So.2d 635. 284 Ala. 
279 

Evidence to prove contributory negli¬ 
gence must be more than knowledge of 
an existing hazard.^^-^ 

63.5. Roach V. Benson, Alaska, 503 P.2d 1392. 

§ 247(2). -Applicatian of Gener¬ 

al Rules 

64. Tex.—Wallace v. Spencer Const. Co., Civ.App., 
452 S.W 2d 17, err. ref. no rev. err 

66. U.S.—Schenfeld v. Norton Co., C.A,Coio., 391 
F.2d 420. 

III.—Luker v. Contract Steel Carriers, Inc., 243 N.E.2d 
6, 103 IlI.App.2d 296—Oothoudt v. Woodard, 269 
N.E.2d 511, 132 IlLApp2d 203. 

Mo.—Ryan v. Manheimer, 435 S,W.2d 366. 

N.C—^Turpin v. Gallimore, 174 S.E.2d 697, 8 N.C.App. 
553. 

Ohio—Ferrebee v. Boggs, App., 263 N.E.2d 574, 24 
Ohio App.2d 18. 

Tex.—Wallace v. Spencer Const. Co., Civ.App., 452 
S.W.2d 17, err. ref. no rev. err, 

67. Ill.—Compton v. Frank, 261 N.E.2d 727, 126 
Ill.App.2d 356. 

68. Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 
Iowa 557. 

68.5. Tex.—Wallace v. Spencer Const. Co., Civ.App., 
452 S.W.2d 17, err. ref. no rev. err. 

68.15. Iowa—Cronk v. Iowa Power & Light Co., 138 
N.W.2d 843, 258 Iowa 603 

68.20. U.S.—Schenfeld v. Norton Co., CA-Colo., 391 
F.2d 420. 

Speculation, etc. 

U.S.—Wenzel v. U.S., D.CN.J., 291 F.Supp. 978, affd., 
C.A., 419 F.2d 260. 
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72. Infants 

(3) Other matters. 

Wash.—Johnson v Safeway Stores, Inc., 461 P.2d 890, 
1 Wash.App. 380. 

73. <2onn.—Ford v. Hotel and Restaurant Emp. and 
Bartenders Intern, Union AFL-CIO Local 159, 
229 A.2d 346, 155 Conn. 24. 
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87. Kan.—Newman v. Case, 413 P.2d 1013, 196 Kan, 
689. 

§ 247(3).-— Sufficiency of 

Evidence 

90. U.S.—Colletti V, Crown Cork & Seal Co., C.A. 
Mo., 362 F.2d 458—Henley v. Wheless Chilling 
Co., C.A.La., 396 F.2d 503. 

Cal.—Dahl-Beck Elec. Co. v. Rogge, 80 Cal.Rptr. 440, 
275 C.A.2d 893—Gyerman v. U.S. Lines Co., 102 
Cal.Rptr. 795. 498 P.2d 1043, 7 C.3d 488. 

La.—Ousley v, Allstate Ins. Co., App., 234 So.2d 478. 

N.J.—National Premium Budget Plan Corp. v. National 
Fire Ins. Co. of Hartford, 234 A.2d 683, 97 N.J.Su- 
per. 149, affd. 254 A.2d 819, 106 N.J.Super. 238. 

N.Y,—Hesse v. Hrubsa, 293 N.Y.S.2d 828, 57 Misc.2d 
913. 

Ohio—Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio St.2d 
239. 

Tenn.—Oark v. Engelberg, 436 S.W.2d 465,' 58 T^nn. 
App. 721. 

Infants 

(1) Cal.—Hamano v. Edelson, 60 Cal.Rptr. 62, 251 

CA.2d 784. 


Ill.—Stevenson v. Maston, 246 N.E2d 38, 107 Ill. 
App.2d 65. 

Ky.—Meyer v. Smith, 428 S.W.2d 612. 

La.—Gabriel v. Pratt Farnsworth, Inc., App., 250 So.2d 
134. 

Mo.—Bridges v. Arkansas-Missouri Power Co., App., 
410 S.W.2d 106. 

Intoxication 

(1) III—Golden v. Joseph, 239 N.E.2d 284, 96 Ill. 
App.2d 363. 
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90.5. U.S.—Sather v. General Elec. Co., C.A.Wash., 
394 F.2d 179—Downey v. Moore’s Time-Saving 
Equipment, Inc, C.A.Ind., 432 F.2d 1088—Early 
V. John A. Cooper Co., C.A.Ark., 435 F.2d 342. 

Speyer, Inc. v. Humble Oil & Refining Co., 
D.C.Pa., 275 F.Supp. 861. Affd., C.A., 403 F.2d 
766, cert. den. 89 S.Ct. 1634, 394 U.S. 1015, 23 
L Ed.2d 41. 

Ark.—Ott V. Wonder State Mfg. Co., 427 S,W.2d 20, 
244 Ark. 703. 

Cal.—Dahl-Beck Elec. Co. v. Rogge, 80 Cal.Rptr. 440, 
275 C.A.2d 893. 

Ill.—Bass V. Washington Kinney Co., 1 Dist., 457 
N.E.2d 85, 75 Ill.Dec. 295, 119 Ill.App.3d 713. 

Me.—Ashemore v Litsinberger, 270 A.2d 448. 

Ohio—Hooker v. Kroger Co., 231 N.E.2d 344, 12 Ohio 
App.2d 105. 

91. U.S.—Walsh V. Miehle-Goss-Dexter, Inc., C.A. 
Pa., 378 F.2d 409. 

Barnhart v. American Oil Co., D.C.Va., 237 
F.Supp 492, affd., CA., 354 F.2d 659—Soileau v. 
Nicklos Drilling Co., D.C.La., 302 F.Supp. 119. 

Cal,—Dennis v. Carolina Pines Bowling Center, 56 
Cal.Rptr. 453, 248 C.A.2d 369. 

IIL—Halpin v. Pekin Thrifty Drug Co., 223 N.E.2d 708, 
79 Ill.App.2d 153—Golden v. Joseph, 239 N.E.2d 
284, 96 IIl.App.2d 363. 

Iowa—Adams v. R. S. Bacon Veneer Co., 162 N.W,2d 
470. 

Kan.—Watson v. W. S. Dickey Clay Mfg. Co., 450 P.2d 
10, 202 Kan 366. 

La.—Foggin v. General Guaranty Ins. Co., 195 So.2d 
636, 250 La. 347. 

Spears v. Southern Discount of Shreveport, Inc., 
App., 191 So.2d 751, writ ref. 193 So.2d 526, 250 
La. 12—Kezerle v. Hardware Mut. Cas. Co., App., 
198 So.2d 119, writ ref. 199 So.2d 921, 250 La. 
918—Bishop V. Firemen’s Ins. Co. of Newark, N.J., 
App., 244 So,2d 113. 

Mich.—Johnson v. Lappo Lumber Co., 181 N.W.2d 
'316, 25 Mich.App. 217. 

N.Y:—Kissner v. Baxter, 297 N.Y.S.2d 638, 31 A.D.2d 
993. 

Tex.—Scott v. Liebman, 404 S.W.2d 288. 

Spring Branch Bank v. Wright, Civ.App., 404 
S.W.2d 659, err. ref. no rev. err.—Parker v. Selig- 
man & Latz, Inc., Civ.App., 429 S.W.2d 159—Can¬ 
trell V. Markham & Brown Co. and Associates, 
Civ.App., 452 S.W.2d 940. 

92. U.S.—Unitec Corp. v. Beatty Safway Scaffold Co. 
of Or., C.A.Or., 358 F.2d 470—Speed Fastners, 
Inc. V. Newsom, C.A.Okl., 382 F.2d 395—Black v. 
U.S., C.A,Utah, 421 F.2d 255, app. after remand 
444 F.2d 1215—De Free v. Nutone, Inc., C.A. 
Mich., 422 F.2d 534. 

Green v. Cherokee Pipe Line Co., D.C.Okl., 261 
F.Supp. 118—Magill v. Westinghousc Elec. Corp., 
D.C.Pa., 327 F.Supp. 1097, affd. in part, remd. in 
part, C.A., 464 F.2d 294. 

Conn.—Cappiello v. Haselman, 227 A.2d 79, 154 Conn. 
490—DeLucco v. Mott’s Super Markets, Inc., 259 
A.2d 646, 158 Conn. 615. 

Fla.—Port O’Call Inn, Inc. v. Morris, App-, 206 So.2d 
241. 

Ga.—Carpet Shop, Inc. v. Powell, 167 S.E.2d 718, 119 
Ga.App. 499. 

Ill.—Avery v. Moews Seed Com Co., 268 N.E.2d 561, 
131 Ill.App.2d 842. 

La.—Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
wnt ref. 202 So.2d 649, 251 La. 27. 
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Mich.—DuChene v. Steelcrete Co., 182 N.W,2d 736, 26 
Mich.App. 584. 

Minn.—Lommen v. Adolphson & Peterson Const. Co., 
168 N.W.2d 673, 283 Minn. 451. 

Mont.—Suhr v. Scars Roebuck A Co., 450 P.2d 87, 152 
Mont. 344, 36 A.L.R.3d 602. 

N.H.—Richards v. Crocker, 236 A.2d 692, 108 N.H. 
377. 

Ohio—Salemi v. Duffy Const. Corp.. App., 197 N.E.M 
397, revd. on oth. grds, 209 N.E.2d 566,. 3 Ohio 
St.2d 169, cert. den. 86 S.O. 933, 383 U.S. 927, 15 
L.Ed.2d 847, rch. den. 86 S.Ct. 1271, 383 U.S. 973, 
16 L.Ed.2d 313. 

Tex.—Craver-Hicks Bldg. Maintenance, Inc. v. Van- 
landingham, Civ.App., 444 S.W.2d 663—Houston 
Sports Ass’n v. Russell. Civ.App., 450 S.W.2d 741, 
err. ref, no rev. err. 

Wash.—Brown v. Quick Mix Co., Division of Koehring 
Co., 454 P.2d 205, 75 Wash.2d 833. 

Wis.-Welch V. Ncisius, 151 N.W.2d 735, 35 Wis.2d 
682. 
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93. N.Y.—Lebschi v. Pennsylvania R.R., 310 N.Y. 
S.2d 208, 34.A.D.2d 740. 

Utah—Wheeler v. Jones. 431 P.2d 985, 19 Utah 2d 392. 

94. U.S.—Miller v. Chattanooga Auto Parts, Inc., 
C.A.Tennf., 350 F.2d 851—Downey v. Moore’s 
Time-Saving Equipment, Inc., C.A.Ind., 432 F.2d 
1088. 

Ill—Fosen v. Odell Grain & Coal Co., 217 N.E2d 126, 
70 Ill.App.2d 384. 

Iowa—Knudtson v. Swenson, 155 N.W.2d 756, 261 
Iowa 929. 

La.—^Thibodeaux v. Parks Equipment Co., App., 185 
So.2d 232, 39 A.L.R.3d 1392, writ ref. 186 So.2d 
157, 249 La. 193, and 186 So.2d 157, 249 U. 194, 
and 186 So.2d 159, 249 U. 200. 

Minn.—Tonne v. Becker Grain & Lumber Co., 139 
N.W.2d 797, 273 Minn. 73. 

R.I.—Peloso v. Imperatore, 264 A.2d 901, 107 R.I. 47. 

Tex.—Gable v. Spain, Civ.App., 421 S.W.2d 756. 

Crane 

N.J.—Steward v. Esso Standard Oil Co., 268 A.2d 529, 
111 N.J.Super. 426. - 

Mechanized forklift 

III—Deel v. U.S. Steel Corp., 245 N.E.2d 109, 105 
Ill.App.2d 170. 

Grading machine 

Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E.2d 212, 122 Ga.App. 1. 

Cotton sprayer 

La.—Arabic v. Hardware Mut. Cas. Co., App., 263 
So.2d 421, application den. 266 So.2d 225, 262 La. 
1101. 

95. U.S.—Downey v. Moore’s Time-Saving Equip¬ 
ment, Inc., C.A.Ind., 432 F.2d 1088. 

Ark.—Ott V. Wonder State Mfg. Co., 427 S.W.2d 20, 
244 Ark. 703. 

La.—Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
writ ref. 202 So.2d 649, 26 La. 27—Rider v. Hart¬ 
ford Acc. & Indem. Co., App., 241 So.2d 61. 

Mich.—St. Paul Fire & Marine Ins. Co. v. Michigan 
Consol. Gas Co., 143 N.W.2d 801, 4 Mich.App. 56. 

Wash.—Cowitz v. Miller, 414 P.2d 795. 
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96. La'.—Chase v. Dunbar, App., 185 So.2d 563, writ 
ref. 187 So.2d 738, 249 La. 572, and 187 So.2d 
738, 249 La. 573, and 187 So.2d 739, 249 La. 574. 

97. U.S.—Montgomery Ward & Co. v. Steele, C.A. 
Mo., 352 F.2d 822. 

Dinkelman v. U.S., D.C.Ala., 303 F.Supp. 27. 

Ill—Bridges V. Ford Motor Co.. 243 N.E.2d 559, 104 
HlApp.2d 26. 

,Tenn.—Clark v. Engelberg, 436 S.W.2d 465, 58 Tcnn. 
App. 721. 

Demolition of building 

Ind.—Steiner v. Goodwin, 215 N.E.2d 361, 138 Ind. 
App. 546. 
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Fall into cellar 

Me.—Quinn v. Moore, 292 A.2d 846. 

97.5. U S.—Unitec Corp. v. Beatty Safway Scaffold 
Co. of Or., C.A.Or., 358 F.2d 470. 

Cal.—Diemer v. Eric F. Anderson, Inc., 51 Cal.Rptr. 
657, 242 C.A.2d 503. 

Mass.—Findlay v. Rubm Glass & Mirror Co., 213 
N.E.2d 858, 350 Mass. 169. 

N.Y —Samoff v. Charles Schad, Inc., 269 N.Y.S.2d 22, 
49 Misc.2d 1059. 

Tex—W. R. Grimshaw Co. v. Zoller, Civ.App., 396 
S W.2d 477, err. ref. no rev. err. 
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98.10. Ky— Blue Grass Restaurant Co. v. Franklin, 
424 S.W.2d 594. 

Tex.—El Rancho Restaurants, Inc. v. Garfield, Civ. 

App., 440 S.W.2d 873, err. ref. no rev. err. 

98.15. Wyo—Sinclair Refining Co. v. Redding, 439 
P.2d 20. 

98.20. La.—Chauvin v. U.S.' Fidelity & Guaranty 
Co., App., 223 So.2d 441, application den. 226 
So.2d 921, 254 La. 790 

Mo.—Vinyard v. Vinyard Funeral Home, Inc., App., 
435 S.W 2d 392. 

Wis.—Kull V Sears, Roebuck & Co., 181 N.W.2d 393, 
49 Wis.2d 1. 

98.25. Ill.—Phillips v. Bracy Food Stores, Inc., 242 
N.E.2d 774, 102 Ill.App.2d 372. 

La.—Lecompte v. State, Through Dept of Public Safe¬ 
ty, App., 343 So.2d 449. 

Tenn.—Interstate Life & Acc. Co. v. Cox, 396 S.W.2d 
80, 55 Tenn.App. 40. 

99. U.S.—-Pewatts v. J. C. Penney Co., D.C.Pa., 238 
F.Supp. 736, remd., C.A., 356 F.2d 586. 

Ga.—Colonial Stores, Inc. v. Turner, 160 S.E.2d 672, 
117 Ga.App. 331. 

La.—Louis v. J. C. Penney Co., App., 246 So.2d 294. 
Md.—Gast, Inc. v. Kitchner, 234 A.2d 127, 247 Md. 
677 

Ohio—Hooker v. Kroger Co., 231 N.E.2d 344, 12 Ohio 
App.2d 105. 

Fall over display rack or other equipment 

Iowa—Forsberg v. M. L. Parker Co., 139 N.W.2d 315, 
258 Iowa 513. 

Mass.—Skenian v. Raymond’s Inc., 211 NE.2d 348, 
349 Mass. 772. 

1. La.—Eddlestone v. Travelers Ins. Co, App, 230 

So.2d 463. 

2. La.—Senior v. Schwegmann Bros. Giant Super 

Markets, Inc., App., 206 So.2d 808—Hawsey v. 
U.S. Fidelity & Guaranty Co., App., 211 So.2d 
417—Atwood v. Hanover Ins. Co., App., 212 
So.2d 202. 

Tex.—Goodson v. Southland Corp., Civ.App., 454 
S.W.2d 823, err. ref. no rev. err.—Carey v. Furrs, 
Inc,, Civ.App., 455 S.W.2d 786, err. ref. no rev. err. 

Debris 

N.C.—Morgan v. Great Atlantic & Pac. Tea Co., 145 
S.E.2d 877, 266 N.C. 221. 

Foreign substance on floor 

(1) La.—Walters v. Sears, Roebuck & Co., 196 So.2d 
563, writ ref. 199 So.2d 182, 250 La 746. 

(3) Tex.—Safeway Stores Inc. v. Foreman, Civ.App., 
394 S.W.2d 532, err. ref. no rev. err.—Snead v. H. E. 
Butt Grocery Co., Civ.App., 397 S.W.2d 332. 
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4. Tex.—H. E. Butt Grocery Co. v. Quick, Civ.App., 
396 SW.2d 541. 

.5. U.S.—Montgomery Ward & Co. v. New York 
Cent. R. Co., C A.N.Y., 389 F.2d 556. 

Speyer, Inc v. Humble Oil & Refining Co., 
D.C.Pa., 275 F.Supp. 861, affd., C.A., 403 F.2d 
766, cert, den 89 S.Ct. 1634. 394 UiS. 1015, 23 
L.Ed.2d 41. 

Tex.—Robinson Rat Hole Service, Inc. v. Richardson 
Oils, Inc., Civ.App, 393 S.W.2d 629, err ref. no 
rev. err. 


§ 247(5).-Equally Bal¬ 

anced Evidence 
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12. Tex.—Mills v. Thomas, Civ.App., 435 S.W.2d 
593, err ref. no rev. err.—Polasek v. Quinius, 
Civ.App., 438 S.W.2d 828, err. ref. no rev. err. 

§ 247(6).-Consideration 

of Entire Evidence 
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19. Pa.—Whitley v. Philadelphia Transp. Co., 234 
A.2d 922, 211 Pa.Supcr. 288. 
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24. Ohio—Snyder v. Stanford, 238 N.E.2d 563, 15 
Ohio St.2d 31. 

§ 247(7). -Assumption of Risk 

27. U.S.—Associated Engineers, Inc. v. Job, C.A.S.D., 
370 F.2d 633, cert den 88 S.Ct. 59, 389 U.S. 823, 
19 L.Ed.2d 77—Myers v. Day & Zimmermann, 
Inc., CA.Tex., 427 F.2d 248. 

Cal.—Grey v Fibreboard Paper Products Co., 53 Cal. 
Rptr. 545, 418 P.2d 153, 65 C2d 240. 

Gilbert v. City of Los Angeles, 58 Cal.Rptr. 56, 
249 C.A.2d 1006. 

Iowa—Knudsen v. Merle Hay Plaza, Inc., 160 N.W.2d 
279. 

Minn,—Peterson v. W.T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495. 

Miss.—White V. Mississippi Power & Light Co., 196 
So.2d 343, 30 A.L.R.3d 754. 

Requisites 

(2) Other matters. 

Cal.—Beard v. Atchison, T. & S.F. Ry. Co., 84 Cal. 
Rptr. 449, 4 C.A.3d 129. 

Circumstantial evidence 

( 1 ) Iowa—Wold v. Lacey, 182 N.W.2d 130. 

(3) Other matters 

Nev.—Downing v. Marlia, 417 P.2d 150, 82 Nev. 294. 

Preponderance of evidence required 

U.S.—Quinn v. U.S., D.CArk., 312 F.Supp. 999, affd., 
C.A., 439 F2d 335—Phillips v. Morton Frozen 
Foods, D.CArk., 313 F.Supp. 228. 

Knowledge of particular risk 

Fla.—Blankenship v. Davis, App., 251 So.2d 141. 

28. Colo.—Brooks v. Von Frellick Associates, Inc., 
App.. 470 P.2d 584. 

Tex.—Trio Transport, Inc. v. Henderson, Civ.App., 413 
S.W.2d 806, err, ref. no rev. err. 

Admissions by plaintiff 

Cal.—Sperling v. Hatch, 88 Cal.Rptr. 704, 10 C.A.3d 
54. 

28.5. U.S.—American States Ins. Co. v. Hannan 
Const. Co., D.COhio, 283 F.Supp. 988, affd., 
CA., 392 F.2d 171. 

Cal.—Sweeney v. Stone, 71 Cal.Rptr. 497, 265 C.A.2d 
693. 
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28.10. U.S.—Gobem v. Metals & Controls, Inc., C.A. 
Mass., 418 F.2d 290. 

Ill. —Sweeney v. Max A. R. Matthews & Co., 264 
N.E.2d 170, 46 I11.2d 64. 

§ 248. -Last Clear Chance 

31. La. — Newton v. Cousin, App., 182 So.2d 685 — 
Goodman v. Southern Farm Bureau Cas. Ins. Co., 
App., 216 So.2d 881, writ ref. 219 So.2d 177, 253 
La. 646—Demandre v. Robinson, App., 220 So.2d 
542. 

Md.—Knisley v. Keller, 273 A.2d 624, 11 Md.App. 269. 

Mo.—Hastings v. Coppage, 411 S.W.2d 232, 

32. La.—Glatt v Hinton, App., 205 So.2d 91, writ 
ref. 206 So.2d 712, 251 La. 861—Connecticut Fire 
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Ins. Co. V. Illinois Cent. R. Co., App., 212 So.2d 
716—Deo Gracias v. Collins, App., 236 So.2d 295. 

By evidence of probative value 

Mo.—Ewen v. Spence, App., 405 S.W.2d 521. 

By clear and convincing proof 

U.S.—Brinks v, Chesapeake & O. Ry. Co., C.A-Mich., 
398 F.2d 889. 
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33.5. La.—Barthelcmy v. Phoenix Ins, Co., App., 226 
So.2d 603, writ ref. 229 So.2d 113, 254 La, 1101, 
and 229 So.2d 115, 254 La. 1105. 

34. U.S.—Bacon v. Kansas City Southern Ry. Co.. 
C.A.La.. 373 F.2d 515. 

U.—Tate Vj Hill, App., 197 So.2d 107, writ ref. 199 
So.2d 919, 250 La. 911—Barthelemy v. Phoenix 
Ins. Co., App., 226 So.2d 603, writ ref. 229 So.2d 
113, 254 U. 1101, and 229 So.2d 115, 254 La. 
1105. 

Mich.—Kolcon v, Smcwing, 184 N.W.2d 244, 28 Mich. 
App. 237, 

Statements of defendant 

U.S.—Abernathy v. Southern Pac. Co., C.A.Tex., 426 
F.2d 512. 
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36. Cal.—Fry v. Young, 73 Cal.Rptr. 62, 267 C.A.2d 
340—Pitcher v. Kniss, 89 Cal.Rptr. 676, 10 
C.A.3d 931. 

Mo.—Kinealy v. Goldstein, App., 400 S.W.2d 438. 
Tex.—Hinojosa v. Stephens, Civ.App., 461 S.W.2d 232, 
err. ref. no rev, err. 

37. Need not be established conclusively 

Cal.—Pitcher v, Kniss, 89 Cal.Rptr. 676, 10 C.A.3d 
931. 

38. Mere possibility, etc. 

Mo.—Biehle v. LaChance, App., 403 S.W.2d 936— 
Ewen v. Spence, App., 405 S.W.2d 521. 

41. Ind.—National City Lines, Inc. v. Hurst, 250 
N.E.2d 507, 145 Ind.App. 278. 

44. Cal.—Deshcrow v, Rhodes, 82 Cal.Rptr. 138, 1 
C.A.3d 733—Forwood v. Sutton, 84 Cal.Rptr. 
382, 4 C.A.3d 342. 

Pa.—Williams v. Philadelphia Transp. Co., 280 A.2d 
612, 219 Pa.Supcr. 134. 

Wash.—Lee v. Gotten Bros. Co., 460 P.2d 694, 1 Wash. 
App. 202. 
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46. Idaho—Edwards v. Walker, 507 P.2d 486, 95 
Idaho 289. 

N.H.—Hanson v. N.H. Pre-Mix Concrete, Inc., 268 
A.2d 841, no N.H. 377. 

Inferences from circumstances 
Cal.—Spann v. Ballesty, 81 Cal.Rptr. 229, 276 C.A.2d 
754. 

§ 249. -Imputed Negligence 

51. Evidence held not to impute negligence 

(1) Pa.—Smahch v. Westfall, 269 A.2d 476, 440 Pa. 
409. 

Joint enterprise 

(3) Tex.—Sonnier v. Ramsey, Civ.App., 424 S.W.2d 
684, err. ref. no rev. err.—Fuller v. Flanagan, Civ.App., 
468 S.W.2d 171, err. ref. no rev. err. 
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55, Fla.—Right v. Beckham, App., 237 So.2d 3. 
Tenn.—Hawthorne v. Lankcs, 430 S.W.2d 803, 58 
Tenn.App. 397. 

Wis.—Gervais v. Kostin, 179 N.W.2d 828, 48 Wis.2d 
190. 

Joint enterprise 

(2) La.—Plummer v. Traders & General Ins, Co., 
App., 183 So.2d 467, application den. 186 So.2d 627, 
249 La. 377. 

S.D.—^Fredrickson v. Kluever, 152 N.W.2d 346, 82 S.D. 
579. 
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(5) Joint enterprise shown. 

Minn^Piei^n v, Edstrom, 374 N.W.2d 712, 286 


T« -Oates V Yancy. Civ.App.. 426 S.W.2d 594. 

Control management, or direction by passenger 
nela not sho?m 


370 F 7 ri v^Northem Pac. R. Co., C.A.? 

0 F.2d 1009, aff. after remand 407 F.2d 109 
Mo.-Commerford v. Kreitler, 462 S.W.2d 726. 
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PA) noi, 32 

Mo.-Bauser v. DeNoble, 412 S.W,2d 409. 

f, enterprise 

451 179 S.&2d 607, 235 S.C. 
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D C Co., 

7M“®* - C.A., 403 F.2d 

^■~98 aTod 

^98 So.2d 685, wnt issued 202 So.2d 655. 251 La. 


Comparative Negligence 


491—Bach v. Liberty Mut. Fire Ins Co„ 152 
NW.2d 911, 36 Wis.2d 72—Gusttn v. Johannes, 
153 N.W2d 70, 36 Wis.2d 195. 

(8) Wis.—Schilling V. Gall, 146 N-W.2d 390, 33 
Wis.2d 14. 

(ll) Wis.-Helleckson v. Loiselle. 155 N.W.2d 45, 37 
Wis.2d 423. 

(15) Other matters. 

U.S.—U.S. V. Velez Tirado, C.A.Pucrto Rico, 358 F.2d 
939. 
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66. U.S.-01iver v. Hallett Const. Co., C.A.Ark., 421 
F.2d 365 

Ga.—King V. Adams, 149 S.E.2d 548, 113 Ga.App. 708. 
Wis.—Metcalf v. Consolidated Badger Co-op., 137 
N.W2d 457, 28 Wis.2d 552—Ivy v. Tower Ins. 
Co., 145 N.W.2d 214, 32 Wis.2d 231-Dawson v. 
Jost, 151 N.W.2d 717, 35 Wis.2d 644—Schuster v. 
Sl Vincent Hospital of Hospital Sisters of Third 
Order of St. Francis Sisters, 172 N.W.2d 421, 45 
Wis.2d 135, 36 A.L.R.3d 1227—Lovesee v. Allied 
Development Corp., 173 N.W 2d 196, 45 Wis.2d 
340 

Motor vehicles 

(1) Ark.—^Bryant v. McAlister, 448 S.W.2d 13, 247 
Ark. 859. 

N.D.—Krisc V. Gillund, 184 N.W.2d 405. 
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N-C—Lcntz V. Thompson, 152 S.£.2d 107, 269 N.C. 
188. 

^Evidence held sufficient 

Wash —Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App. 642. 
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73.5. Iowa—Naxera v. Wathan, 159 N.W.2d 513. 
Mich.—Michigan Mut. Liability Co. v. Staal Buick, 

’ Inc., 200 N.W.2d 726, 41 Mich.App. 625. 

77. NJ.—Wellenheider v. Rader. 227 A.2d 329, 49 
N.J. 1. 

77.5. U.S.—Cross V, M. C. Carlisle & Co., C.A.Mass., 
368 R2d 947. 

Ark.-Woodward v. Blythe, 439 S.W.2d 919, 246 Ark. 
791, app. after remand 462 S.W.2d 205, 249 Ark. 
793. 

78. Tex.—Owens v. Acme Oil Co., Civ.App., 408 
S.W.2d 947, err. ref. no rev. err. 

Va.—Cook V, Virginia Holsum Bakeries, Inc., 153 
S.E2d 209, 207 Va. 815. 
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79. Hawaii—Nagata v. Kahului Development Co., 
420 P.2d 103, 49 Haw. 378, 513. 

Iowa—McCaul! v. Universal Mfg. Co., 218 N.W.2d 592. 
Mich.—Uren v. Toth, 146 N.W.2d 137, 5 Mich.App. 
170. 
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US.— National Fire Ins. Co. v Citv of Gri 
Bay.D.CWis.. 247 F.Supp. 346 ^ 

Miss^-Philco Distnbutors, Inc. v. Herron, 195 So. 

Wis.—Western Cas. & Sur. Co v rv i 

N.W,2d 848, 50 Wi,,2d 672 ’ 

Motor vebicles 

13?'nw^M ilwaukw Auto. Mut. Ins. Cc 

Transoort 319—Milwaukee & Suburbs 

2smLn N.W.2d 59; 

WisM N W.2d 192, 3 

ere Mut Li'ah r. i ^ ^ts.2d 351—Bash v. Employ 

WUM V""*' “I, 

wSm 513 13S. 

■ “ftiad causing accident. 

State V. Interstate Amiesite Corp., Dei., 297 A.2d 41. 
01. Ky.— Hall v. Turner, 396 S.W.2d 791. 

M, St. P. & p R Co 151 
N;W.2d 713, 35 Wis.2d 716-Michels v Green 
Giant Co., 164 N.W.2d 217. 41 Wis.2d 427, 
Motor vehicles 

Neb.^r?6’’~^°''"“” N.W.2d i, 188 

N.W.2d 129, 41 


Wis.—Capello v. Janeezko, 176 N.W 2d 395, 45 Wis.2d 
76. 

(2) U.S.—Billingsley v. Westrac Co., C.A.Ark., 365 
F.2d 619. 

(9) Collision of two motorcycles. 

Ga,—Hatton v. Wright, 153 S.E.2d 669, 115 Ga.App. 
14. 

Automobile struck by train at crossing 
(1) US.—Gagnier v. Bendixen, C.A.Minn., 439 F.2d 
57. 

La.—New Orleans & N.E.R. Co. v. T. L. James & Co., 
App., 205 So.2d 48, stating Mississippi law, 

66.5, U.S,—McClain v Seaboard Coast Line R, Co., 
C.A Ga., 473 F.2d 357. App. after remand 490 
F.2d 863, reh. den., 498 F.2d 912. 

Wk—Barber v. City of Oshkosh, 151 N.W.2d 739, 35 
Wis.2d 751. 

67. Tex.—Bass v. Cummings, Civ.App., 415 S.W.2d 
438, err. ref. no rev. err. 

68. U.S.—Kelloch v, S & H Subwater Salvage, Inc., 
C.A.La., 473 F.2d 767. On remand, D.C., 397 
F.Supp. 742 

Wis.—Werner Transp. Co. v. Barts, 205 N.W.2d 394, 57 
Wis.2d 714. 

Evidence held sufficient 
(1) La.—Marcus v, Kansas City Southern R. Co., 
App., 204 So.2d 676. wnt ref. 206 So.2d 94, 251 La. 
745, and 206^.2d 96, 251 La. 751. 

§ 251(1). Taking Case from Jury in 
General 
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69. Interpretation of statute ' 

N.J.—Ellis V. Caprice, 233 A.2d 654, 96 N.J.Super. 539. 
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«S. U.S,-Br 0 WM V. Bark River Culvert & Euui 
mat Co., C.A.Wis.. 425 P.2d 3 ^ 

Kbupp. 368, aifd., C.A., 423 F.Zd 919—Phillios 
Fruaeu Fooda, D.CArk.. 313 F.SupM2 
WB._BelIart v Martell. 137 N.W.2d 729, 28 Wis.! 
. m reh, den. 138 N.lV.2d 473. 28 Wia.2d 68. 
Motor vehicles 

AA^ 69, 24 
Mire^Phifco Distribulors. Inc. v. Herron. 195 So.2 

N.W,2d 725. 32 Wis.2, 
433-CtaIle V. Howell, 149 N.W.2d 600, 34 Wis.2< 


70. Cal.—Tavernier v. Maes, 51 Cal.Rptr, 575, 242 
■ C.A.2d 532. 

Colo.—Oldham v. Roman, App., 474 P.2d 169. 

Fla.—Harris v. City of Neptune Beach, App., 214 So.2d 
25. • 

in.— Marshall-Putnam Farm Bur<»u, Inc. v. Shaver, 
299 N.E.2d 10, 12 Ill.App.3d 402. 

Mass.—Vance v. Gould, 243 N.E.2d 165, 355 Mass. 
104. 

N.Y.—Steinhauser v. Socony Mobil Oil Co., Inc., 345 
N.y.S.2d 679, 42 A.D.2d 739. 

Tenn.—Hood v. Waldrum, 434 S.W.2d 94, 58 Tenn. 
App, 512. 

Wis.—Bellart v. Martell, 137 N,W.2d 729, 28 Wis.2d 
686, reh. den. 139 N.W.2d 473, 28 Wis.2d 686. 
72. Fla.—Gavel v. Girton. App., 183 So.2d 10. 


Miss.—Davis v. FHppen, 260 So.2d 847. 

N.Y.—Maresca v. Lake Motors, Inc., 299 N.Y.S.2d 727, 
32 A.D.2d 533, affd. 255 N.E.2d 562, 25 N.Y.2d 
716, 307 N.Y.S.2d 222. 

N.D.—Willert v. Nielsen, 146 N.W.2d 26—Linington v. 
McLean County, 146 N.W.2d 45—Peterson v. 
Rude, 146 N.W.2d 555. 

Pa.—Gerisch v. McEIhone, 223 A.2<J 923, 209 Pa.Supcr 
79. 

79,5, Mich.—Accetola v. Hood, 151 N.W.2d 210, 7 
Mich.App. 83. 

79.15. U.S.—Domany v. Otis Elevator Co., C.A. 
Ohio, 369 F.2d 604, cert. den. 87 S.Ct, 2073, 387 
U.S. 942, IS L.Ed.2d 1327. 

81. D.C.—Klein v. District of Columbia, C.A., 409 
F.2d 164, 133 U.S.App.D.C. 129. 

83. D.C.—Paylor v. Safeway Stores. Inc., App., 225 
A.2d 312. 

Ga.—Barnett v. Thomas, 191 S.E.2d 450, 126 Ga.App. 
587, app. after remand 200 S.E.2d 327, 129 Ga 
App. 583. 

. N.C—Kiser v. Snyder, 194 S.E.2d 638, 17 N.C.App. 
445, cert, den, 195 S.E.2d 689, 283 N.C. 257, app. 
after remand 205 S.E.2d 619, 21 N.C.App. 708. 

84. Kan.—McKinney v. Cochran, 419 P.2d 931, 197 
Kan. 524. 

Mo.-^tate ex rel. and to Use of WDliams v. Feld 
Chevrolet, Inc., App., 403 S.W.2d 672, 

Scintilla of evidence insufficient 
U.S.—Cross V. M. C. Carlisle & Co., C.A.Mass., 368 
FJd 947—Simpson v. Skelly Oil Co., C.A.Iowa. 
371 F.2d 563. 

W.Va.—Davis v. Cross, 164 S.E.2d 899, 152 W.Va. 540. 

86. N.C.—Bray v. Great Atlantic & Pac. Tea Co., 165 
S.E.2d 346, 3 N.C.App. 547. 

Pa.—Crowell v. Van Dyne, 11 Lycoming 1, 

Wash.—Schneider v. Rowell’s, Inc., 487 P.2d 253 5 
Wash.App. 165. 
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86.5. Cal.—Rice v. Southern Pac. Co., 55 Cal Rptr 
840, 247 C.A.2d 701. 

Md.—Williamson Truck Lines, Inc. v. Benjamin, 222 
A.2d 375, 244 Md, 1. 

Mich.—Uren v. Toth, 146 N.W.2d 137, 5 Mich-App.- 
170. 

Minn.—Sandvik v. Jammes, 160 N.W.2d 700, 281 
Minn. 85. 

86JiO. Md.—Maryland Sales & Service Corp-V How¬ 
ell, 311 A.2d 432, 19 Md.App. 352. 

92. Ga.—Butts v. Academy of Beauty, Inc., 160 
S.E.2d 222, 117 Ga-App. 222. 
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§ 251(2). Assumption of Risk 

93. U.S.—Wright V. Standard^ Oil Co.. D.C.Miss., 319 
F.Supp. 1364, revd. in part on oth. grds , C.A470 
F.2d 1280, cert. den. 93 S.Ct. 2772, 412 U.S.’938 
37 L.Ed.2d 398, reh. den. 471 F 2d 650. 

Anz.~Smith v. Goodman, 430 P.2d 922, 6 Ariz.App 
168. 

Cal— Sperling v. Hatch, 88 Cal Rptr. 704, 10 C.A.3d 
54. 

Colo —Ross V. Douglas, App., 470 P.2d 900-01dham 
V. Roman, App., 474 P.2d 169—Mile High Fence 
Co. V Radovich, 474 P.2d 796, 28 Colo.App. 400 
affd., 489 P.2d 308, 175 Colo. 537. 

Conn.—C.J.S. cited in Callender v. Lakewood Realty 
Co., Cir.A.D., 237 A.2d 106, 4 Conn.Cir. 556. 

Ga.— Taylor v. Bolton, 173 S.E.2d 96, 121 GaApp. 
141—Georgia Power Co. v. Carden, 196 S.E.2d 
477, 128 Ga.App. 347, affd. 202 S.E.2d 55, 231 Ga. 
456. 

Idaho—Deshazer v. Tompkins, 404 P.2d 604, 89 Idaho 
347—Otts V. Brough, 409 P.2d 95, 90 Idaho 124— 
Deshazer v, Tompkins, 460 P.2d 402, 93 Idaho 267. 

Ill.—Maytnier v. Rush, 225 N.E.2d 83, 80 Ill.App.2d 
336. 

Ind.—Duvall v. Carsten-McDougall-Wingett, Inc,, 
App., 297 N.E.2d 861, 156 Ind.App. 553. 

Iowa—Pastour v, Kolb Hardware, Inc., 173 N.W,2d 
116. 

Ky.—Bryant v. Conrad, 420 S.W.2d 666. 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 

Miss. —Daves v. Reed, 222 So.2d 411. 

Mont.—Clark v. Worrell, 406 P.2d 822, 146 Mont, 374. 

Neb.—Barton v. Hobbs, 151 N.W.2d 331, 181 Neb. 763. 

N.M.—Francis v. Johnson, App., 471 P.2d 682, 81 
N.M. 648. 

N.Y.—Nielsen v. City of New York, 328 N.Y S.2d 698, 
38 A.D.2d 592, app. dism. 281 N.E2d 837, 30 
N.Y.2d 568, 330 N.y.S.2d 787-Mangione v. Di- 
mino, 332 N.Y.S.2d 683, 39 A.D.2d 128. 

N.D.—Titus v. Titus, 154 N.W.2d -391—Mitzel v. 
Schatz, 175 N.W.2d 659. 

Ohio-Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 
230. 

S.D.—Bunkers v. Mousel, 154 N.W.2d 208, 83 S.D. 
45—Smith v. Community Co-op. Ass’n of Murdo, 
209 N»W.2d 891, 87 S.D. 440. 

Tenn.-^Ieveland Wrecking Co. v, Butler, 421 S W.2d 
680, 57 Tenn.App. 570—Hood v. Waldrum, 434 
S.W.2d 94, 58 Tenn.App, 512—Hellon v. Trotwood 
Apartments, Inc., 460 S.W.2d 372, 62 Tenn.App. 
203. 

Wash.—Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc., 459 P.2d 79, 1 Wash. 
App. 39. 

Particular circumstances 

(2) Mass,—Baldassari v. Produce Terminal Realty 

Corp., 282 N.E.2d 649, 361 Mass. 738. 

(6) U.S.—Sherburne Corp. v. Hoar, C.A.Vt., 456 

F.2d 1269. 

Hoar V. Sherburne Corp., D.C.Vt., 327 F.Supp. 
570, affd., C.A., 456 F.2d 1269. 

Ark.—Bone v. Capital Welding Supply Co., 431 S.W.2d 
752, 245 Ark. 215. 

Fla.—Allied Pctro Products, Inc. v. Smith, App., 205 
So.2d 325. 

Kan,—Kirsch v, Dondlinger & Sons Const. Co., 482 
P.2d 10, 206 Kan. 701. 

Ky.—Hurst v, Sanders, 399 S.W.2d 470. 

Mass.—Halley v, Hugh Nawn, Inc., 248 N.E.2d 5, 356 
Mass. ,.28. 

Minn.—Cogswell v. U.S.S. Yorktown Post 178, Veter¬ 
ans of Foreign Wars of U.S., 143 N.W.2d 45, 274 
Minn, 154—Sandvik v. Jammes, 160 N.W,2d 700, 
281 Minn 85. 

Tenn.^—Rogers v, Garrett, 397 S.W.2d 372, 217 Tenn. 
282. 

Vt.—Garafano v, Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566—Latlrell v. Swain, 239 A 2d 195, 
127 Vt. 33. 


Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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93.5. Conn.—Witort v. U.S. Rubber Co., CirAD., 
223 A.2d 323, 3 Conn.Cir 690 

Ga.—Jones v. Aaron, 186 S.E.2d 132, 124 Ga.App, 738. 
Ill.—Williams v Brown Mfg. Co., 261 NE2d 305, 45 
I11.2d 418, 46 A.L.R.3d 226. 

Minn.—Moe v. Steenberg, 147 N.W 2d 587, 275 Minn. 
448, 33 A.L.R.3d 311—Rausch v. Julius B. Nelson 
& Sons, Inc., 149 N.W.2d 1. 276 Minn. 12. 

Va.—Stevens v. Ford Motor Co., 309 S.E.2d 319, 226 
Va. 415. 

94. Mass.—Baldassan v. Produce Terminal Realty 
Corp, 282 N.E.2d 649, 361 Mass. 738. 

Minn.—Knutson v. Arrigoni Bros. Co, 147 N.W.2d 
561, 275 Minn. 408. 

Mo.—Lynch v. Hill. 443 S.W.2d 812. 

95. U S.—U.S. Steel v. Warner, CA.Utah. 378 F.2d 
995. 

Ark,—Page v. Boyd-Bilt, Inc., 438 S.W.2d 307, 246 
Ark. 352. 

Cal.—Young v. Desert View Management Corp., 79 
Cal.Rptr. 848, 275 CA.2d 294. 

Md.—Consolidated Mechanical Contractors, Inc. v. 
Ball, 283 A.2d 154, 263 Md. 328. 

Maryland Sales & Service Corp. v. Howell, 311 
A.2d 432, 19 Md.App. 352. 

Minn.—Sjodin v. Lund, 152 NW.2d 718, 277 Minn. 
473. 

Mo.—McGrury v. Kansas City, App,, 397 S.W.2d 688. 
N.M.—Proctor v. Waxier, App, 488 P.2d 108, 83 N.M. 

58, affd., Sup., 503 P 2d 644, 84 N.M. 361 
Tenn.—O'Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W 2d 787. 

Tex.—Cantrell v. Markham & Brown Co. and Associ¬ 
ates, Civ App., 452 S.W,2d 940. 

Wash.—Brown v Quick Mix Co., Division of Koehnng 
Go., 454 P.2d 205, 75 Wash,2d 833. 
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96. Cal.—MacLachlan v. Lutz, 57 Cal.Rptr. 833, 249 
C.A.2d 756—Sperling v. Hatch, 88 Cal.Rptr. 704, 
10 C.A.3d 54. 

Iowa—Lamaak v. Brown, 147 N.W 2d 915, 259 Iowa 
1324. 

Mass,—Sweenor v. 162 State St., Inc., 281 N,E.2d 280, 
361 Mass. 524. 

Minn.—Knutson v. Arrigoni Bros, Co., 147 N.W.2d 
561, 275 Minn. 408. 

Miss.—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So.2d 856. 

Wash.—Regan v. City of Seattle, 458 P.2d 12, 76 
Wash.2d 501. 

All but the clearest of cases 
Md.—Maryland Sales & Service Corp. v. Howell, 3II 
A.2d 432, 19 Md.App. 352. 

96.5. U.S.—Green v. Parisi, CA.Pa., 478 F.2d 313. 
Va.—Stevens v. Ford Motor Co., 309 S.E.2d 319,' 226 

Va. 415. 

96.10. Anz.—Frontier Motors, Inc. v. Horrall, 496 
P.2d 624, 17 Ariz.App. 198. 

Md.—Chalmers v. Willis, 231 A.2d 70, 247 Md. 379. 
Neb.—Demont v. Mattson, 196 N.W.2d 190, 188 Neb. 
277. 

96.15. Idaho—Deshazer v. Tompkins, 404 P.2d 604, 
89 Idaho 347—Otts v. Brough, 409 P.2d 95, 90 
Idaho 124—Metz v. Haskell, 417 P.2d 898, 91 
Idaho 160. 

III. —C.J.S. cited in Fore v, Vermeer Mfg, Co., 287 
N.E.2d 526, 528, 7 IIl.App.3d 346—C.J.S. cited in 
Toledo, P. & W.R.R. v. Burlington Northern, 385 
N.E.2d 937, 942, 24 IILDec. 796, 67 Ill.App.3d 928, 
cert. den. 100 S.Ct. 272, 444 U.S. 930, 62 L Ed.2d 
187. 

Minn.—Schroeder v. Jesco, Inc., 209 N.W.2d 414, 296 
Minn. 447. 

Mont.—Clark v. Worrall, 406 P.2d 822, 146 Mont. 
374—Hanson v, Colgrove, 447 P.2d 486, 152 Mont. 
161. 
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Neb.—Jeffrey v. Retzlaff. 191 N.W.2d 436, 187 Neb. 
372. 

N.M.—Stewart v. Barnes, App., 451 P.2d 1006. 80 
N.M. 102. 

N.D.—Gleson v. Thompson, 154 N.W.2d 780. 

Ohio—Wever v. Hicks, 228 N.E.2d 315, 11 Ohio St.2d 
230. 

S.D.—Smith v. Community Co-op. Ass’n of Murdo. 209 
N.W.2d 891, 87 S.D. 440. 

Va,—Stevens v. Ford Motor Co., 309 S.E.2d 319, 226 
Va. 415. 

96.20. Mass.—Halley v. Hugh Nawn, Inc., 248 
N.E.2d 5, 356 Mass. 28. 

Miss.—Herod v. Grant, 262 So.2d 781. 

97.5. (Tal.—MacLachlan v. Lutz, 57 Cal. Rptr. 833, 
249 C.A.2d 756—Curran v. Green Hills Country 
Club, 101 CaLRptr. 158, 24 CA.3d 501. 

Fla.—Henry v. Britt, App., 220 So.2d 917. 

Minn.—Moe v. Steenberg, 147 N.W.2d 587, 275 Minn. 
448, 33 A.L.R.3d 311. 

Mont.—Waltee v. Petrolane, Inc.. 511 P.2d 975, 162 
Mont. 317. 

Ohio—^Justice v. Shelby Ice & Fuel Co., App., 248 
N.E.2d 195, 18 Ohio App.2d 197. 

S.D.—Smith v. Community Co-op, Ass’n of Murdo, 209 
NW.2d 891, 87 S.D. 440. 

Wash.—Martin v. Weyerhaeuser Co., 462 P.2d 981, 1 
Wash.App. 463. 

Evidence held sufificient for jury 

U.S.—Gantt v, Mobil Chemical Co., C.A.Tex., 463 F.2d 
691. 

Ga.—Maddox, Bishop, Hayton Frame & Trim Contrac¬ 
tors. Inc. v. Lambdin, 179 S.E.2d 310, 123 Ga.App. 
61. 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 

Neb.—Gompert v. Great Western Sugar Co., 164 
N.W.2d 459, 183 Neb. 790. 

S.C.—^Turner v. Sinclair Refining Co., 173 S.E.2d 356, 
254 S.C. 36. 

Utah—Foster v. Steed, 459 P.2d 1021, 23 Utah 2d 148. 

Vt.—Smith v. Monmaney, 255 A.2d 674, 127 Vt. 585. 

Evidence held insufficient for jury 

(3) Other instances. 

N.M.—Harless v. Ewing, App., 469 P.2d 520, 81 N.M. 
541. 

W.Va.—Ferguson v. R. E. Ball & Co., 173 S.E.2d 83, 
153 W.Va. 882. 

Knowledge of alternative 

Minn.—Schroeder v. Jesco, Inc., 209 N.W.2d 414, 296 
Minn. 447. / 

97,10. Conn.—Witort v. U.S. Rubber Co., Cir.A.D., 
223 A.2d 323, 3 Conn.Cir. 690. 

Ga.—Henry Grady Hotel Corp. v. Watts, 167 S.£.2d 
205, 119 Ga.App. 251. 

N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 
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1. Cal.—Van Zyl v. Spiegelberg, 82 Cal.Rptr. 689, 2 
C.A.3d 367. 

Ill.—Unce V. Senior, 224 N.E2d 231, 36 I11.2d 516. 

N.C.—Jemigan v. Atlantic Coastline R. Co., 167 S.E.2d 
269, 275 N.C. Ill, app. after remand 175 S.E.2d 
701, 9 N.C.App. 186. 

Bryan v. Otis Elevator Co., 163 S.E.2d 534, 2 
N.CApp. 593. 

Pa.—Pastuszek v. Murphy Plywood Corp., 280 A.2d 
644, 219 Pa.Super. 59. 

Nonsuit held proper 

Pa.—Chabon v. Great Atlantic & Pac. Tea Co., 61 
Sch.L.R. 124. 

3. Cal.—Ellis V. Trowen Frozen Products, Inc., 70 
CaLRptr. 487, 264 C.A.2d 499. 
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5. Cal.—^Walnut Creek Aggregates Co. v. Testing En¬ 
gineers Inc., 56 Cal.Rptr. 700, 248 C.A,2d 690. 
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10. N.C,—Ratliff V. Duke Power Co., 151 S.E.2d 64], 
268 N.C. 605, 21 A.L.R.3d 360—Chandler v. 
Moreland Chemical Co., 154 S.E.2d 502, 270 N.C. 
395—Barefoot v. Joyner, 154 S.E.2d 543, 270 N.C 
388. 

Pa.—Watkins v. Sharon Acne No. 327 Fraternal Order 
of Eagles, 223 A.2d 742, 423 Pa. 396. 

Englehart v. Finkelstein, 11 Lebanon 114. 

12. Idaho—Dreyer v. Zero Refrigeration Lines, Inc., 
437 P,2d 355, 92 Idaho 83. 

Mich.—Genesee Merchants Bank & Trust Co. v. Payne, 
161 N.W.2d 17, 381 Mich. 234. 

N.Y.—Kaempfe v. Lehn & Fink Products Corp., 249 
N.Y.S.2d 840, 21 A.D.2d 197, motion den. 213 
N.E.2d 451, 16 N.Y.2d 1044, 266 N.Y.S.2d 118, 
app. dism. 221 N.E.2d 809, 18 N.Y.2d 784, 275 
N.Y.S.2d 268, motion withdrawn 225 N.E2d 573, 
19 N.Y.2d 701, 278 N.Y.S.2d 888, affd. 231 N.E.2d 
294, 20 N.Y.2d 818, 284 N.Y.S.2d 708. 

N.C.—Ashe V. Acme Builders, Inc., 148 S.E.2d 244, 267 
N.C 384. 

Edwards v. Edwards, 164 S.E2d 383, 3 N.C 
App. 215—Gregory v. Adkins, 172 S.E.2d 289, 7 
N.CApp. 305. 
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13. N.C—Bryan v. Otis Elevator Co., 163 S.E.2d 534, 

2 N.CApp. 593. 

14. N.C.—Galloway v. Hartman, 156 S.E.2d 727, 271 
N.C. 372—Price v. Miller, 157 S.E.2d 347, 271 
N.C. 690. 

15. N.Y.—Hirschman v. Bimbaum, 326 N.Y.S.2d 42, 
37 A.D.2d 854. 

N.C—Freeze v. Congleton, 171 S.E.2d 424, 276 N.C 
178. 

(Juinn V. P & Q Supermarket, Inc., 171 S.E2d 
70, 6 N.CApp. 696. 

Negligence established prima facie 
N.C.—Allen v. Schiller, 169 S.E.2d 924, 6 N.CApp. 
392. 
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17. Mich.—Genesee Merchants Bank & Trust Co. v. 
Payne, 148 N.W.2d 503, 6 Mich,App, 204. affd. 
161 N.W.2d 17, 381 Mich. 234. 

N.C.—Hedrick v. Tigniere, 147 S.E.2d 550, 267 N.C, 
62—Jackson v. Baldwin, 150 S.E.2d 37, 268 N.C. 
149. 

18. N.C—Young v. Baltimore & O.P. Co., 146 S,E2d 
441, 266 N.C. 458—^Jackson v. Baldwin^ 150 
S.E2d 37, 268 N.C 149. 

Quinn v. P & Q Supermarket, Inc., 171 S.E.2d 
70, 6 N.C-App. 696—Brown v. Weaver, 174 S,E.2d 
143, 8 N.C.App. 347. 

18.50. N.C—Rouse V. Snead, 157 S.E2d 124, 271 
' N.C 565. 

1855. N.C—Mims V. Dixon, 158 S.E.2d 91, 272 
N.C. 256. 

18.60. N.C—Hughes v. Vestal, 150 S,E2d 752, 268 
N.C 450. 

Pa.—Rooks V. Garrett, 28 Beaver 25. 
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19. U.S.—Long V. Burdette Mfg. Co., C.A.N.C, 460 
F.2d 448. 

Gatenby v. Altoona Aviation Corp., D.C.Pa., 
268 KSupp, 599, affd., C.A., 407 R2d 443. 

N.C.—McWilliams v. Parham, 160 S.E.2d 692, 273 
N.C, 592. 

Wash,—Johnson v. Associated Sand & Gravel Co., 430 
P.2d 944, 71 Wash.2d 738. 

Legal cause 

Or.—Turner v. Jentzen, 414 P.2d 316. 

20. N.C—Barefoot v. Joyner, 154 S.E.2d 543, 270 
N.C 388—White v. Mote, 155 S.E.2d 75, 270 
N.C 544. 

Pa.—Fite v. Logan, 14 driest. 338. 
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N.C—Waycaster v. Sparks, 147 S.E.2d 535, 267 N.C 
87—Hednck v. Tigniere, 147 S.E.2d 550, 267 N.C 

62. 

22. Pa.—Fullard v. Urban Redevelopment Authority 
of Pittsburgh, 293 A.2d 118, 222 Pa.Super. 184. 

23. N.C.—Bowen v. Gardner, 168 S.E.2d 47, 275 
N.C 363. 

Duke V. Tankard, 165 S.E2d 524, 3 N.CApp. 
563. 
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29. Mont.—Knowlton v. Sandaker, 436 P.2d 98, 150 
Mont. 438. 

N.C.—Anderson v. Carter, 158 S.E2d 607, 272 N.C 
426. 

32. N.C.—Brown v. Weaver, 174 S.E2d 143, 8 N.C. 
App. 347—Tumpin v. Gallimore, 174 S.E.2d 697, 
8 N.C.App. 553. 
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32.5. N.C.—Byers v. Standard Concrete Products 
Co., 151 S.E.2d 38, 268 N.C 518, 21 A.L.R.3d 
983. 

Conway v. Continental Timbers, Inc., 171 S.E2d 
62, 7 N.CApp. 10—Brown v. Weaver, 174 S.E.2d 
143, 8 N.C.App. 347. 

33.5. N.C—Wells v. Johnson, 152 S.E.2d 229, 269 
N.C 192. 

Carter v. Murray, 171 S.E.2d 810, 7 N.CApp. 
I7I. 

33.10. N.C.—Thames v. Nello L. Teer Co., 148 
S.E.2d 527, 267 N.C. 565. 
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42.5. Ga.—Rockmart Bank v. Hall, 151 S.E2d 232, 
114 Ga.App. 284. 

43.5. Okl.—Henryetta Const Co. v. Harris, 408 P.2d 
522, 28 A.L.R.3d 876. 

§ 251(6). Directed Verdict or Per¬ 
emptory Instruction 
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46.50. N.M.—Montoya v. Williamson, 440 P.2d 214, 
79 N.M. 566. 

47. U.S.—C.JE. quoted in Armstrong v. C^ommercc 
Tankers C:orp., D.CN.Y., 311 F.Supp. 1236, 1239, 
affd, C.A. 423 F.2d 957, cert. den. 91 S.Q. 67,400 
‘ U.S. 833, 27 L.Ed.2d 65. 

47.5. U.S.—quoted in Armstrong v. Commerce 
Tankers Corp., D.CN.Y., 311 F.Supp. 1236, 1239, 
affd. C.A., 423 F,2d 957, cert. den. 91 S.Ct. 67, 
400 U.S. 833, 27 L.Ed.2d 65. 

Fla.—Marlowe v. Food Fair Stores of Florida, Inc., 
App., 284 So,2d 490. 

R.I.—Harrison v. United Elec. Railways C^., 224 A.2d 
376, 101 R.I. 464. 

48.5. Tenn.—Ford v. Roddy Mfg. Co., 448 S.W.2d 
433, 60 Tenn.App. 495. 

48.10. Ill,—Mundt V. Ragnar Benson, Inc., 335 
N.E.2d 10, 61 Ill2d 151. 

49. U.S.—CJfJS. cited in Street v. National Broadcast¬ 
ing Co., D.CTenn., 512 F.Supp. 398, 410, affd., 
C.A., 645 F.2d 1227, cert. dism. 102 S.Q. 667, 454 
U.S. 1095, 70 L.]Ed.2d 636. 

III.—Maddox v. Grisham, 260 N.E2d 336, 124 HI. 
App.2d 421. 

Md.—Short v. Wells, 240 A.2d 224, 249 Md. 491. 
Wash.—^Hemmen v, Clark’s Restaurant Enterprises, 434 
P.2d 729, 72 Wash,2d 690. 

50, Neb.—Lund v. Mangelson, 158 N.W.2d 223, 183 
Neb. 99. 
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56. Ariz.—Flashberg v. Krebs, 445 P.2d 456, 8 Ariz. 
App. 254. 
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III.—Murphy v. Vodden, 248 N.E2d 327, lOS 
App.2d 141. 

Kan.—Butterfield v. Pepsi-Cola Bottling Co. of Wic 
499 P.2d 539, 210 Kan. 123. 

Md.—Smack v. Whitt, 240 A.2d 612, 249 Md. 
S.C.—CJE. quoted in Griffin v. Griffin, App.. 

S.E2d 24. 27, 282 S.C 288. 

56.10. Ohio—Green v. Castronova, 223 N.E2d 
9 Ohio App.2d 156. 

56.15. Fla.—Kuiczynski v. Harrington, App,, 
So.2d 505. 
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61. Colo.—CeBuzz, Inc. v. Sniderman, 466 P.2d - 
171 Colo. 246. 

Hawaii—Nagata v. Kahului Development Co., 4201 
103, 49 Haw. 378, 513. 

Md.—Stein v. (Overlook Joint Venture, 227 A.2d w 
246 Md. 75. 

63. D.C.—Seganish v. District of Columbia Safei 
Stores, Inc., C.A.. 406 F.2d 653, 132 U.S.A 
D.C. 117. 

Md.—Home Ins. Co. v. Metropolitan Fuels Co., ! 
A.2d 535, 252 Md. 407. 

Inferences drawn from circumstantial evidei 

HI.—Mort v. Walter, 457 N.E.2d 18, 75 Ill.Dec. 228, 
I11.2d 391. 

64. U.S.—Martin K. Eby Const. Co. v. Neely, C 
Colo., 344 R2d 482, affd. 87 S.Q. 1072, 386 I 
317, 18 L.Ed.2d 75, reh. den. 87 S.Ct. 1366, 3 
U.S. 1027, 18 L.Ed.2d 471. 

Idzojtic V. Pennsylvania R. Co., D.C.Pa., 
RR.D. 25. 

Ala.—King v. Winslett, 248 So.2d 566, 287 Ala. < 
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65.15. Ga.—Amos v. McDonald, 181 S.E.2d 515, 1 
Ga.App. 509. 

65.20. Ariz.—Vigil V. Herman, 424 P.2d 159, 1' 
Ariz. 31, app. after remand 464 P.2d 353, 
Ariz.App. 282. 

Ohio—Clevenger v. Holing, 211 N.E.2d 84, 4 Oh 
App.2d 45, affd. 209 N.E.2d 434, 3 Ohio St.2d 20 
65J25. Ariz.—Vigil v. Herman, 424 P.2d 159, 1( 
Ariz. 31, app. after remand 464 P,2d 353, 1 
Ariz.App. 282. 

HI.—Driscoll V. C. Rasmussen Corp., 219 N.E.2d 48 

35 I11.2d 74. 
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66.50. Minn.—Carlson v. Rand, 146 N.W.2d 190, 27 
Minn. 272. 

66,60. Ind.—Mamula v. Ford Motor Co., 275 N.E.2 
849, 150 Ind.App, 179. 

67, U.S.—Monsanto Chemical Co. v. Payne, C.A 
Tex.. 354 R2d 965. 

D.C.—Baker v. D.C. Transit System, Inc., App., 241 
A.2d 829. 

Fla,—Sims v. Apperson Chemicals, Inc., App., 18! 
So.2d 179—McGriff v. Associated Grocers of Fla. 
Inc., App., 258 So.2d 468. 

Ill.—Sommese v. MaJing Bros., Inc., 213 N.E2d 153, 6*. 
Hl.App.2d 223, revd. on oth. grds. 222 N.E2d 468 

36 in,2d 263, 

Ky.—Hannin v. Driver, 394 S.W.2d 750. 

Mass.—Steinberg v. Consolidated Builders, Inc., 212 
N.E2d 860, 350 Mass. 760. 

S.C.—^Anderson v. Winn-Dixie Greenville, Inc., 184 
S.E2d 77, 257 S.C. 75. 

Tex.—Collett v. Safeway Stores, Inc., Civ.App., 386 
S.W.2d 153, err. ref. no rev. err. 

Utah—Lindsay v. Gibbons and Reed, 497 P.2d 28, 27 
Utah 2d 419, 

Vt.—Marshall v. Milton Water Corp., 270 A.2d 162, 
128 VL 609. 
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69. D.C—Haven v. Randolph, D.C, 342 F.Supp. 
538, affd., CA., 494 R2d 1069, 161 U.S.App.D.C 
150—Pepsi Cola Co. v. WaddeU, D.C.App., 304 
A.2d 630. 
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70. U-S.-Calvert v, Katy Taxi, Inc., C.A.N.Y., 413 
F.2d 841. 

70.5. Ga.—Pennsylvania Threshermen & Fanners 
Mut. Cas. Ins. Co. v. Hill, 148 S.RM 83. 113 
Ga-App. 283. 

71.5. Md.—Pettaway v. Washington, 257 A.2d 214, 
255 Md. 202. 

Mo.—Zagarri v. Nichols, 429 S.W.2d 758. 

71.10. Md.—Peroti v. WUliams, 267 A.2d 114, 258 
Md. 663. 

S.C.—C.J.S. quoted in Howard v. Riddle, 221 S.E.2d 
865, 866, 266 S.C. 149. 

72. U.S.—Monsanto Chemical Co. v. Payne, C.A. 
Tex., 354 F.2d 965. 

Evans v. Liberty Mut. Ins. Co., D.C.Pa., 288 
F.Supp. 393, affd. 398 F.2d 665. 

Ky.—Bowers v. Schenley Distillers, Inc., 469 S.W.2d 
565. 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75—Willis v. Curry, 288 A.2d 892, 265 
Md. 210. 

Mich.—Schedlbauer v. Chris-Craft Corp., 160 N.W.2d 
889, 381 Mich. 217. 
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73. Fla.—Meltsner v. Aetna Cas. & Sur. Co. of Hart¬ 
ford, Conn., App., 233 So.2d 849. 

Ill.—McDonald v. Frontier Lanes, Inc., 272 N.E.2d 
369, 1 IlLApp. 345. 

Md.—Brock v. Sorrell, 288 A.2d 640. 15 Md.App. 1. 
Neb.—Willey v. Parriott, 140 N.W.2d 652, 179 Neb. 
828. 

Submissible case under counterclaim 

(2) Other statements. 

Fla.—Smiley v. Court, App., 243 So.2d 643. 

Directed verdict denied 

(1) Mich.—Ritter v. Meijer, Inc., 341 N.W.2d 220, 128 
Mich.App. 783. 
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74. Ill.—Shatkus v. Checker Taxi Co., 249 N.E.2d 
704, 111 IlLApp.2d 1. 

Ind.—Wroblewski v. Grand Trunk Western Ry. Co., 
App., 276 N.E.2d 567, 

Ohio—Clevenger v. Huling, 211 N.E.2d 84, 4 Ohio 
App.2d 45, affd. 209 N.E.2d 434, 3 Ohio St.2d 200. 
Pa.—Kopar v. Mamone, 215 A.2d 641, 419 Pa. 601. 
81.15. Kan.—Duckers v. Lynch, 465 P.2d 945, 204 
Kan. 649. 
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84.55. Fla.—Cleaver v. Dade County, App., 272 
So.2d 559. 

85. Ariz.—Heimke v. Munoz, 470 P.2d 107,106 Ariz. 
26. 

86. U.S.—Earnhardt v. Southern Ry. Co., D.C.N.C., 
281 F.Supp. 585, affd., C.A., 405 F.2d 877. 

Colo.—Esposito V. Christopher, App,, 485 P,2d 510. 
m.— Brandenburg v. Weaver Mfg. Co., 222 N.E2d 348, 
77 ni.App.2d 374—Maddox v. Grisham, 260 
N.E.2d 336, 124 Ill.App.2d 421. 

Md.—Smack v. Whitt, 240 A.2d 612, 249 Md. 532. 
N.C.—Bledsoe v. Gaddy, 179 S.E.2d 167, 10 Nfc.App. 
470_Naylor v, Naylor, 181 S.E.2d 222, 11 N.C. 
App. 384. 

Ohio—Wheeler v. Zoober, 227 N.E.2d 410, 10 Ohio 
App.2d 233. 

Pa.—^Allen v. Eppley, 79 York 179. 

R. I.—^Ferreira v. McGrath Truck Leasing Corp., 247 

A.2d 842, 104 R.L 642. 

S. C.—Edwards v. Bloom, 143 S.E.2d 614, 246 S.C. 346. 
S.D.—Starnes v. Stofferahn, 160 N.W.2d 421, 83 S.D. 

424. 
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88. U.S.—Earnhardt v. Southern Ry. Co., D.C.N.C., 
281 F.Supp. 585, affd., C.A., 405 F.2d 877. 

89. N;C.—Flores v. CaldweU, 187 S.E.2d 377, 14, 
N.C.App. 144. 
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90. N.C—Cook V. Ponos, 309 S.E.2d 706, 65 N.C. 
App. 705. 

R.I.—Compo V. Dexter, 222 A.2d 681, 101 R.I. 311. 
90.10. U.S.—Morrison v. Ted Wilkerson, Inc., D.C. 
Mo.. 343 F.Supp. 1319. 

91. Ill.—Sommese v. Maling Bros., Inc., 213 N.E.2d 
153, 65 Ill.App.2d 223, revd. on oth. grds, 222 
N.E2d 468, 36 I11.2d 263. 

Pa.—Little v. Jarvis, 280 A.2d 617, 219 Pa.Super. 156. 
95. Ill.—Murphy v. Vodden, 248 N.E2d 327, 109 
Ill.App.2d 141. 

N.Y.—Reisner v. New York Kosher Provisions, Inc., 
267 N.Y.S.2d 70, 25 A.D.2d 511. 
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5. U.S.—CJ.S. cited in Waterbury v. Byron Jackson, 
Inc., C.A.La., 576 F.2d 1095, 1097. 

Cal.—Vinson v. Ham Bros. Const., Inc., 87 Cal.Rptr. 
12, 7 C.A.3d 990. 

Conn.—Smith v. Leuthner, 242 A.2d 728, 156 Conn. 
422. 

Husted V. Refuse Removal Service, 227 A. 2d 
433, 26 Conn.Sup. 494. 

Va,—Stevens v. Summers, 150 S.E.2d 83, 207 Va. 320. 
La.—Pelloat v. State Through Dept, of Highways, App., 
198 So.2d 674, writ ref. 202 So.2d 648, 251 La. 23 
Wis.—Rausch v. Buisse, 146 N.W.2d 801. 33 Wis.2d 
154. 

7. Colo.—Mile High Fence Co. v. Radovich, 474 P.2d 

796, 28 Colo.App. 400, affd., 489 P.2d 308, 175 
Colo. 537. 

D.C.—Princemont Const, Corp. v. Smith, C.A., 433 
F.2d 1217, 140 U.S.App.D.C. 111. 

N.C—Tindle v. Denny, 165 S.E.2d 351, 3 N.C.App. 
567. 
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8. Colo.—Oldham v. Roman, App., 474 P.2d 169. 
Ind.—White v. Evansville Am. Legion Home Ass’n, 

App., 207 N.E.2d 820, supers. 210 N.E2d 845, 247 
Ind. 69. 

Neb.—Barton v. Hobbs, 151 N.W.2d 331, 181 Neb. 763. 

9. U.S.—Texaco, Inc. v. Vaughan, C.A.Tex., 396 F,2d 

663. 

Cal.—Martin v. Barclay Distributing Co., 91 Cal.Rptr. 
817, 13 CA,3d 828. 

Colo.—Mile High Fence Co. v. Radovich, 474 P.2d 796, 
28 CoIo.App. 400, affd., 489 P.2d 308, 175 Colo. 
537. 

D.C.—Klein v. District of Columbia, C.A., 409 F.2d 
164, 133 U.S.App.D.C. 129. 

Fla.—Musachia v. Rosman, App., 190 So.2d 47—Acme 
Elec., Inc. v. Travis, App., 218 So.2d 788. 

Ga.—clones v. Aaron, 186 S.E.2d 132, 124 Ga,App. 738. 
Ill.—Lobravico v. Checker Taxi Co., 228 N.E.2d 196, 
84 IlI.App.2d 20—Williams v. Brown Mfg. Co., 
236 N.E,2d 125, 93 IlI.App.2d 334, revd. on oth. 
grds. 261 N.E2d 305, 45 Ill.2d 418, 46 A.L.R.3d 
226. 

Ind.—Kilmer v. Galbreth, 218 N.E2d 361, 139 Ind. 
App. 252. 

Iowa—^Appling v. Stuck, 164 N.W,2d 810—Hepp v. 
Zinnel, 199 N.W.2d 68. 

Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L.R.3d 778. 
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200 N.W.2d 354, 41 Mich.App. 446. 
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St.2d 166. 
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10. U.S.—O’Neil V. W. R. Grace & Co., CA-La.. 410 
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Conn.—Cappiello v. Haselman, 227 A.2d 79, 154 Conn. 
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Kan.—Secrist v. Turley, 412 P.2d 976, 196 Kan. 572. 
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Okl.—Agee v. Gant, 412 P.2d 155—Hubbard v. Coates, 
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Perma-Strate Co. v. Gemus, 430 S.W.2d 665, 58 
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Utah—Evans v. Stuart, 410 P.2d 999, 17 Utah 2d 308 
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man, 464 P.2d 544. 
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12. Ga.—Garrett v. Royal Bros, Co., 170 S.E.2d 294, 
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12.5. Tex.^ones v. Blackmon, Civ.App., 419 S.W.2d 
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App., 472 P.2d 757. 
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S.W.2d 34, err. ref. no rev. err.—Shatterproof Glass 
Corp. V James, Civ.App., 466 S.W.2d 873, err. ref. 
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N.W.2d 623, 186 Neb. 502. 

(13) Shopping cart. 
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U.S.—Aetna Ins. Co. v. Hellmuth, Obata & Kassabaum, 
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216, 8 Mich.App. 575. 
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118—Layman v. Hall Omar Baking Co., App., 215 
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165 N.W.2d 346, 83 S.D. 664. 
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507—Grosjean v. Spencer, 140 N.W.2d 139, 258 
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P.2d 824, 71 Wash.2d 119. 

14. Ill.—Kerz v. Arkin, 278 N.E.2d 124, 2 Ill.App.3d 
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521. 
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S.W.2d 467, err. ref. no rev, err. 
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Kan.—Durflmger v. Artiles, 673 P,2d 86, 234 Kan. 484, 
ans. to certified ques. conf. to 727 F.2d 888. 

Md.—Myers v, Montgomery Ward & Co„ 252 A.2d 
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Or.—Kor v. Sugg, 443 P.2d 641, 250 Or. 543. 

19.5. U.S.—Sherburne Corp. v. Hoar, C.A.Vt., 456 
F.2d 1269. 
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Ill.—Lorang v. Heinz, 248 N.E2d 785, 108 Ill.App.2d 
451. 

Kan.—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 484, 
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W.Va.—LUly v. Taylor. 155 S.E.2d 579, 151 W.Va. 730. 
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29 A.D.2d 1033. 

Wis.—Shaw v. Wuttke, 137 N.W.2d 649, 28 Wis.2d 
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25.50. Ga.—Butts v. Academy of Beauty, Inc., 160 
S.E2d 222, 117 Ga.App. 222. 

Mo.—Hoehn v. Hampton, App., 483 S.W.2d 403. 

25.55. Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 
1327, 17 Ariz.App. 120. 

Cal.—Isaacs v. Huntington Memorial Hosp., 211 Cal. 
356, 695 P.2d 653, 38 C.3d 112. 

25.60. Cal.—Bartosh v. Banning, 59 Cal.Rptr. 382, 
251 C.A.2d 378—Holliday v. Miles, Inc., 72 Cal. 
Rptr. 96, 266 C.A.2d 396—^Johnson v. Standard 
Brands Paint Co., 79 Cal.Rptr. 194, 274 C.A.2d 
331—Wisher v. Fowler, 86 Cal.Rptr. 582, 7 
C.A.3d 225—Moms v. Thogmartin, 105 Cal.Rptr. 
919, 29 C.A.3d 922. 

Ga.—Stuckey’s Carriage Inn. v. Phillips, 178 S.E.2d 
543, 122 Ga.App. 681. 

Ill.—Lance v. Senior, 213 N.E2d 616, 66 IIl.App.2d 41, 
revd. on oth. grds. 224 N.E.2d 231, 36 I11.2d 516. 

Md.—Segerman v. Jones, 259 A,2d 794, 256 Md. 109. 

Minn.—Peterson v. W. T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495—CJ.S. cited in Szyplinski v. 
Midwest Mobile Supply Co., 241 N.W.2d 306, 309, 
308 Minn. 152. 

Mont.—Hurley v. Northern Pac. R. Co., 455 P.2d 321, 
153 Mont. 199. 

Okl.—Safeway Stores, Inc. v. Keef, 416 P.2d 892. 

Va.—Maroulis v. Elliott, 151 S.E.2d 339, 207 Va. 503. 

Wash.—Wells v. City of Vancouver, 467 P 2d 292, 77 
Wash.2d 800. 

Evidence held sufficient to go to jury 

D.C.—Courtney v. Giant Food, Inc., App., 221 A.2d 
92. 

N.Y.—Deso v. Albany Ladder Co., 271 N.Y.S.2d 823, 
26 A,D.2d 182. 
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25.75. Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 
1327, 17 Ariz.App, 120. 

Wash.—Jones, v. Leon, 478 P.2d 778, 3 Wash.App. 916. 

26. Cal.—Pittman v. Boiven, 57 Cal.Rptr. 319, 249 
C.A.2d 207. 

26.5. Cal.—Pittman v, Boiven, 57 Cal.Rptr. 319, 249 
C.A.2d 207. 

Ill,—Patarozzi v. Prairie States Oil & Grease Co,, 218 
N.E.2d 113, 71 IU.App.2d 155. 
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28.5. Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 
Neb, 722. 

31. Alaska—Leavitt v. Qillaspie, 443 P.2d 61. 

Fla.—Peterson v. Wheelus, App,, 194 So.2d 627. 

Ga.—Gunter v. Willingham, 158 SJE.2d 255, 116 Ga. 

App, 700. 

Idaho—Hansen v. Howard O. Miller, Inc., 460 P.2d 
739, 93 Idaho 314. 

Md.—Romanesk v. Rose, 237 A.2d 12, 248 Md. 420. 

Neb.—Carley v. Meinke, 150 N.W,2d 256, 181 Neb. 
648. 

Wyo.—Woodward v. Pacific Inteimountain Exp., 417 
f2d 429—Brown v. Riner, 500 P.2d 524. 

31.10. Mich.—Shepherd v. Barber, 174 N.W.2d 163, 
20 Mich.App. 464. 

N.Y.—Keefe v. Balling Const, Inc, 331 N.Y.S.2d 293, 
39 A.D.2d 638. 

Va.-GuiU v. Aaron, 150 S,E.2d 95, 207 Va. 393. 

32. U.S.—Barber v, Texaco, Inc., C.A.Tex., 720 F.2d 
381. 
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35. U.S.—Boyce v. Pi Kappa Alpha Holding Corp., 
CA.Fla., 476 F,2d 447. 

Cal.—Hewko v. G.L Trucking Co„ 51 Cal.Rptr. 775, 
242 C.A.2d 738—Olea v. Southern Pac. Co., 77 
Cal.Rptr. 332, 272 C.A.2d 261—Dziura v. Califor- 
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nia Aviation Service, Inc., 84 Cal.Rptr. 191, 4 
C.A.3d 191—Christian v. Bolls, 86 Cal.Rptr. 545, 7 
CA.3d 408. 

111.—Rowe V. Frazer. 227 N.E2d 781, 83 Ill.App.2d 
367—Dumpert v. Liechty, 251 N.E.2d 65Z 114 
Ill.App.2d 59. 

Okl.—Foster v. Emery, 495 P.2d 390, 

Any evidence 

Kan.—Mathes v. Robinson, 469 P.2d 259, 205 Kan. 
402. 

Scintilla of evidence held sulFficient 
Ala.—Gladwell v. Scarbrough, Civ., 252 So.2d 325, 47 
Ala. App. 208. • 

page 821 

37. Ark.—St Louis Southwestern Ry. Co. v. Clem¬ 
ons, 415 S.W.2d 332, 242 Ark. 707. 

Ky.—Shields v. Goins, 426 S.W.2d 139. 

Mass.—Burke v. Toothaker, 295 N.E.2d 184, 1 Mass. 
App. 234. 

Mich.—Shepherd v. Barber, 174 N.W,2d 163, 20 Mich. 
App. 464. 

Mo.—Martin v. Yeoham. App., 419 S.W,2d 937. 

Utah—Williams v. Rothey, 438 P.2d 536, 20 Utah 2d 
363. 

Slight and inconclusive evidence insulfficient 

Ariz.—Nichols v. Baker, 416 P.2d 584, 101 Ariz. 151. 

38. Iowa—King v. Barrett, 185 N.W.2d 210. 

39. Ky.—Manmor v. Marmor, 409 S.W.2d 526. 

Neb.—Piper v. Hill, 177 N.W.2d 509, 185 Neb. 568. 

40. D.C.—McCoy v. Coral Hills Associates, Inc., 
App., 264 A.2d 896, stating Maryland law. 

Ga.—Grubbs v. Duskin, 162 S.E.2d 762, 118 Ga.App. 
82. 

43. Conn.—Coughlin v. Peters, 214 A.2d 127, 153 
Conn. 99. 

Ga.—Grubbs v. Duskin, 162 S.E.2d 762, 118 Ga.App. 
82. 
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44. Iowa—Gibbs v. Wilmeth, 157 N.W.2d 93. 

Or.—Ainsworth v. Deutschman, 446 P.2d 187, 251 Or. 
596. 

45.25. Nev.—Price v. Sinnott, 460 P.2d 837, 85 Nev. 

600, affd. 517 P.2d 1006, 90 Nev. 5. 

Pa.—Berkebile v, Brantly Helicopter Corp., 281 A.2d 
707, 219 Pa.Supcr. 479. 

45.30. Cal.—Barnes v. Blue Haven Pools, 81 Cal. 
Rptr. 444, 1 C.A.3d 123. 

§ 253. -Depending on Nature 
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46. Ariz. — Yuma Furniture Co. v. Rehwinkel, 448 
P.2d 420, 8 Ariz.App. 576. 

47. U.S.—^Aetna Ins. Co, v, Hellmuth, Obata & Kas- 
sabaum, Inc., C.A.Mo., 392 F.2d 472. 

Cal.—Fraser v. Sprague, 76 Cal.Rptr. 37, 270 CA.2d 
736. 

Fla.—Moore v. Halifax Hospital Dist., App., 202 So.2d 
568, 25 A.L.R.3d 1444. 

Ill—Carter v. Winter, 200 N.E2d 528, 50 ni.App.2d 
467, affd. 204 N.E2d 755, 32 in.2d 275, cert. den. 
86 S.a. 56, 382 U.S. 825, 15 L.Ed.2d 70. 
lowa—Cavanaugh v. Jepstm, 167 N.W.2d 616—^An¬ 
drews v. Strublc, 178 N.W.2d 391. 

Mirm.—Hoffman v, Naslund, 144 N.W.2d 580, 274 
Minn, 521. 

Neb.—l.orenzen v. Continental Baking Co., 141 N.W.2d 
163. 180 Neb. 23. 

N.Y.—Borden Holding Corp. v. Catapano, 267 N.Y. 
S.2d 549, 25 A.D.2d 547. 

S.D.—Bunkers v, Mousel, 154 N.W.2d 208, 83 S.D. 45. 
Tenn.—Harvey v. Southern Ry. Co., 399 S.W.2d 523, 
55 Tenn.App. 304. 
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48. Conn.—Lombardi v. J. A. Bergren Dairy Farms, 
Inc., 213 A.2d 449, 153 Conn. 19. 

Fla.—Lynn v. Pulford, App., 200 So,2d 201. 
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Md.—Fowler v. Smith, 213 A.2d 549. 240 Md. 240. 

N.C.—Whjtworth v. Lumbermens Mut. Cas. Co., 144 
S E.2d 616, 265 N.C. 530. 

Rogers v. Rogers/ 163 S.E.2d 645, 2 N.C.App. 
668—Johnson v. Douglas, 169 S.E.2d 505, 6 N.C 
App. 109 
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49. U.S.—Hardware Mut. Ins. Co. v. Lukken, CA. 
Okl. 372 F.2d 8—Ninio v. Hight, CA.Cob., 385 
F.2d 350, 24 A.LR.3d 1442—Cater v. Gordon 
Transport, Inc., C.A.La., 390 F.2d 44, cert. den. 
88 S.Ct. 2285, 392 U.S. 927, 20 L.Ed.2d 1386— 
Pieseski v. Baltimore & O-R. Co., C.A.Pa., 393 
F.2d 900—Union Pac. R. Co. v. Lumbert, C.A. 
Wyo., 401 F,2d 699—Kiner v. Northcutt, C.A. 
Colo., 424 E2d 222. 

North River Ins. Co. v. Davis, D.C.Va., 274 
F.Supp. 146, affd, C.A., 392 F.2d 571—Arkwright 
Mut. Ins. Co. V. Philadelphia Elec. Co., C.A.Pa., 
427 F.2d 1273. 

Ala.—Water Works and Sanitary Sewer Bd. of City of 
Montgomery v. Norman, 208 So.2d 788, 282 Ala. 
41—Shores v. Terry, 232 So.2d 657, 285 Ala. 417— 
Gleichert v. Stephens, 280 So.2d 776, 291 Ala. 347. 

Alaska—Hams v. Barrett & Lesh, Inc., 426 P.2d 331. 

Ariz.—Shell Oil Co. v. Collar. 407 P.2d 380. 99 Ariz. 
154. 

State ex rel. Industrial Commission v. Standard 
Oil Co. of Cal., 414 P.2d 992, 3 Ariz App. 389. 

Cal—Inouye v. Black, 47 Cal.Rptr. 313. 238 C.A.2d 31, 
14 A.L.R.2d 961. 

Colo.—Commercial Carriers, Inc. v. Driscoll Truck 
Lines, Inc., 408 P.2d 445, 158 Colo. 552. 

Nygren v. Dimond, App., 472 P.2d 169. 

Fla.—Stirling v. Sapp, 229 So.2d 850, app. after remand 
238 So.2d 697. 

Rio Seco V Alfred Meyers Trucking, Inc., App., 
208 So.2d 265. 

Ga.—Burnham v. Mize, 233 S.E2d 49, 141 Ga.App. 
203. 

Hawaii—Chambers v. City and County of Honolulu, 
406 P.2d 380, 48 Haw. 539, reh. den. 407 P.2d 552, 
49 Haw. 41. 

Ill.—Johnson v. Pnnceville Community High School 
Dist. 206, 212 N.E.Zd 755, 65 Ill.App.2d 487—De¬ 
catur and Macon County Hospital Ass’n v. Erie 
City Iron Works, 220 N.E2d 590. 75 IIlApp.2d 
144_Deaver v. Hickox, 256 N.E.2d 866, 121 III 
App.2d 465. 

Ind.—Haney v. Meyer, 215 N.E,2d 886, 139 Ind.App. 
663. 

Iowa—Clark v. Marietta, 138 N.W.2d 107, 258 Iowa 
106. 

Kan.—Diaz v. Duke, 482 P.2d 48, 206 Kan. 650. 

Mich.—DeNoyer v. City of Ann Arbor, 155 N.W.2d 
689, 9 Mich.App. 26—Wamser v. N. J. Westra & 
Sons, Inc., 155 N.W.2d 871, 9 Mich.App. 89— 
Schweim v. Johnson, App, 158 N.W.2d 822, 10 
Mich.App. 81—Hanson v. Teledyne Industries, 
Inc., 224 N.W.2d 59, 56 Mich.App. 271. 

Miss.—Wilson v. Kirkw^jjod, 221 So.2d 79. 

Mo.—Cox V. Moore, App., 394 S.W.2d 65—Vinyard v. 
Vinyard Funeral Home, Inc., App., 435 S.W.2d 
392. 

Neb.—Lorenzen v. Continental Baking Co, 141 N.W.2d 
163, 180 Neb. 23—Countryman v, Ronspies, 141 
N.W.2d 425, 180 Neb. 76—Speedway Transp, Inc. 
V. DeTurk, 163 N.W.2d 283, 183 Neb. 629—Zuck-' 
er V. Monohan. 163 N.W.2d 786, 183 Neb. 686— 
Seeman v. Pagels, 172 N.W.2d 100, 184 Neb. 757— 
Johnson v. Riecken, 173 N.W.2d 511, 185 Neb. 
78—Gillette V. Omaha Public Power Dist., 176 
N.W.2d 24, 185 Neb. 296—Maxwell v. Lewis, 186 
N.W.2d 119, 186 Neb. 722. 

N.J.—Pope V. Veterans Taxi Service, 235 A.2d 34, 97 
. N.J.Super. 274. 

N.M.—Lujan v. Reed, 434 P.2d 378, 78 N.M. 556. 

N.Y.—Bergmann v. Daino, 274 N.Y.S,2d 309, 26 
A.D.2d 889. 

N.C.—Chandler v. Moreland Chemical Co., 154 S.E.2d 
502, 270 NfC. 395. 

N.D.—Kuntz V. Stelmachuk, 136 N.W.2d 810—Linden- 
berg V. Folson, 138 N,W.2d 573—Johnson v. Fre- 


hch, 153 N.W.2d 775—Mitzel v. Schatz, 175 
N.W.2d 659—Brauer v. James J. Igoe & Sons 
Const., Inc., 186 N.W.2d 459. 

Okl—Agee v. Gant. 412 P.2d 155—Cox v. Broughton, 
428 P.2d 284. 

S.C.—Johnson v. Finney, 143 S.E.2d 722, 246 S.C. 

366—Toole v. Salter, 154 S.E.2d 434, 249 S.C. 354. 
S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 327. 
Tenn.—Hood v. Waldrum, 434 S.W.2d 94, 58 Tenn. 
App. 512—Buggs V. Memphis Housing Authority, 
450 S.W.2d 596, 60 Tenn.App. 668. 

Tex.—^Texas Power & Light Co. v. Holder, Civ.App., 
385 S.W.2d 873, err. ref, no rev. err.. Sup., 393 
S.W.2d 821—Arambula v. J. M. Dellinger, Inc., 
Civ.Apip., 415 S.W.2d 456, err. ref. no rev, err. 
Va.—Cook v. Virginia Holsum Bakeri^, Inc., 153 
S.E.2d 209, 207 Va. 815. 

Wash.—Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc., 459 P.2d 79, 1 Wash. 
App. 39. 

W.Va. —Lewis v. Meintire, 144 S.E2d 319, 150 W.Va. 
117—Poe v. Pittman, 144 S.£.2d 671. 
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50. U.S.—^Taylor v. Bair, C,A.Tex., 414 F.2d 815— 
Price V. Glosson Motor Lines, Inc,, C.A.Va., 509 
F.2d 1033. 

North River Ins. Co. v. Davis, D.C.Va., 274 
F.Supp. 146, affd., C.A., 392 F.2d 571—latomasi v. 
Rhodes, .C. A.Va., 407 F.2d 498. 

Ala.—Water Works and Sanitary Sewer Bd. of City of 
Montgomery v. Norman, 208 So.2d 788, 282 Ala. 
41. 

Ariz—Moore v. Maricopa County, 466 P.2d 56, 11 
Ariz.App. 505. 

Colo—Bates v. Stagg, 404 P.2d 530, 157 Colo. 456. 
Hellerstein v. General Rose Memorial Hospital, 
App., 478 P.2d 713—Hemess v. Goodrich, 483 
P.2d 412, 29 Colo. App, 322, app. after remand 509 
P.2d 1279—Esposito v. Christopher, App., 485 
P.2d 510—Jenkins v. Bramley Earth Moving Co., 
App., 497 P.2d 1271. 

Conn.—Smith v. Leuthner, 242 A.2d 728, 156 Conn. 
422. 

D.C.—Newman v. Eisenberg, App., 213 A.2d 584— 
Carter v. Singleton, App., 219 A.2d 114—Wilson v. 
Brame, App., 228 A.2d 326, 

Fla.—Conda v. Plain, 222 So.2d 417. 

Ga.—Wilks V. Lingle, 144 S.E.2d 552, 112 Ga.App. 176. 
Idaho—Deshazer v. Tompkins, 404 P.2d 604, 89 Idaho 
347—Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 
Ind.—Pennsylvania R. Co. v. Mink, App., 212 N.E.2d 
784, 138 Ind.App. 311. 

Md.—Maryland Chemical Co. v. Monn, 215 A.2d 731, 
241 Md. 127—Gast, Inc. v, Kitchner, 234 A.2d 
127, 247 Md. 677. 

Mass.—Doran v. A. B. Maddison Co., 233 N.E2d 208, 
353 Mass. 766. 

Mich.—Hall v. Wood, 181 N.W.2d 924, 26 Mich.App. 
135. 

Minn.—Nelson v. Holand, 139 N.W.2d 518, 272 Minn. 
522—Hagberg v. Colonial & Pac. Frigidways, Inc., 
157 N.W.2d 33, 279 Minn. 396—Sandvik v. 
Jammes, 160 N.W,2d 700, 281 Minn. 85. 

Mo.—Dalby v. Hercules, Inc., 458 S.W.2d 274. 

Neb.—Stewart v. Ritz Cab Co., 178 N.W.2d 577, 185 
Neb. 692—Anthony v. Poppert, 184 N.W.2d 648, 
186 Neb. 509. 

N.M.—Montoya v. WiUiamson, 446 P.2d 214, 79 N.M. 
566. 

N.D.—Lindenberg v. Folson, 138 N.W.2d 573—Mikkel- 
son V. Risovi, 141 N.W.2d 150—Sucher y. Oliver- 
Mercer Elec., 151 N.W,2d 321—^Johnson v. Fre- 
lich, 153 N.W.2d 775—Brauer v. James J, Igoe & 
Sons Const., Inc., 186 N.W.2d 459. 

Okl.—Beatty v. Dixon, 408 P.2d 339—^Agee v. Gant, 
412 P.2d 155—Evans v, Caldwell, 429 P.2d 962. 
Pa.—Papa v. Pittsburgh Penn-Center Corp., 218 A.2d 
783, 421 Pa 228. 

S.D.—Wilson V. Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 
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Tex.—Allied Finance Co. v. Gammill, Civ.App., 440 
S.W.2d 897, err. ref. no rev. err.—Lechner v. Kel¬ 
ley, Civ.App., 467 S.W.2d 652, err. ref no rev. err. 

Va.—Wagner v. Fiery, 143 S.E.2d 876, 206 Va. 370— 
Beasley v. Bosschermuller, 143 S.E2d 881, 206 Va. 
360—Sullivan v. Sutherland, 143 S.E.2d 920, 206 
Va. 377—Farmer v. Valley Marine Center, Inc., 
146 S.E.2d 265, 206 Va. 737—Kelley v. Henley, 
156 S.E2d 618, 208 Va. 264—Tyree v. Lariew, 158 
S.E.2d 140, 208 Va. 382—Carter v. Miley, 163 
S.E2d 151, 209 Va. 206. 

Wash.—Elmer v. Vanderford, 445 P.2d 612, 74 
Wash.2d 546. 

W.Va.—Fitzwater v. Spangler, 147 S.E.2d 294, 150 
W.Va. 474. 

Rare case 

(3) Other statements, 

Tex.—Erck v. Zelios, Civ.App., 401 S.W.2d 867. 
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51, Ala.—Kilcrease v. Harris, 259 So.2d 797, 288 Ala. 
245. 

Conn.—Sasso v. Ayotte, 235 A.2d 636, 155 Conn. 525. 

Mich.—Nagy v. McEachem, 184 N.W.2d 556, 28 Mich. 
App. 439. 

Mo.—Bracken v. Koch, App., 404 S.W.2d 201. 

Tex.—Owens v. Acme Oil Co., Civ.App., 408 S.W.2d 
947, err. ref no rev. err. 
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52, Conn.—Husted v. Refuse Removal Service, 227 
A.2d 433, 26 Conn.Sup. 494. 

Fla.—Leaks v. Adeimy, App., 195 So.2d 47. 

Kan.—Schenck v. Thompson, 443 P.2d 298, 201 Kan. 
608. 

Md.—McLhinney v. Lansdell Corp. of Md., 254 A.2d 
177, 254 Md. 7. 

Mass.—Bono v. Ocean Wave, Inc., 215 N.E2d 666, 350 
Mass. 470—Beaver v. Costin, 227 N.E.2d 344, 352 
Mass. 624. 

Mich.—Oppenheim v. Rattner, 149 N.W.2d 881, 6 
Mich.App. 554—Fries v. Merkley, 154 N.W.2d 50, 
8 Mich.App. 177—DeNoyer v. City of Ann Arbor, 
155 N.W.2d 689, 9 Mich.App. 26—Wamser v. N. 
J. Westra & Sons, Inc., 155 N.W.2d 871, 9 Mich. 
App. 89—Brown v. Page, 197 N.W.2d 74, 39 Mich. 
App. 50, 

N.D.—Glatt v. Feist, 156 N.W.2d 819, 28 A.L.R.2d 
1278—Willard v. Owens, 164 N.W.2d 910. 

Va.—Clifton v. Gregory, 188 S.E.2d 203, 212 Va. 859— 
Stevens v. Ford Motor Co., 309 S.E.2d 319, 226 
Va. 415. 

Wash.—Gordon v. Deer Park School Dist. No. 414, 426 
P.2d 824, 71 Wash.2d 119. 
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53, U.S.—M. C. Carlisle & Co. v. Cross, CA.Mass., 
386 F.2d 672. 

Iowa—Stimmel v. Johnson, 199 N.W.2d 356. 

Mo.—State ex rel and to Use of Williams v- Feld 
Chevrolet, Inc., App., 403 S.W.2d 672—Weber v. 
Hinds, App., 440 S.W,2d 129. 
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Stores, Inc., 406 F.2d 653, 132 U.S.App.D.C 117 
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144 U.S.App.D.C 115. 

Courtney v. Giant Food, Inc., App., 221 A.2d 
92. 

Ill—Shramek v. General Motors borp., Chevrolet Mo¬ 
tor Division, 216 N.E.2d 244, 69 IllApp.2d 72. 

Md.—Short v. Wells, 240 A.2d 224, 249 Md. 491— 
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Mass.—Blair v. Keating, 238 N.E.2d 867, 354 Mass. 
771. 

N.J.—C.J.S. cited in Kent v. County of Hudson, 245 
A.2d 747, 752, 102 N.J.Super. 208, affd. 251 A.2d 
760, 52 N.J. 546. 

Pa.—Gessner v. Ditzler, 37 Northumb.LJ. 119. 
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Wis.—City of Cedarburg Light and Water Commission 
V. Allis-Chalmers Mfg. Co., 148 N.W.2d 13, 33 
Wis.2d 560, reh. den. 149 N.W.2d 661, 33 Wis.2d 
560. 
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241 C.A.2d 520—Grimes v. Southern Pac. R. Co., 
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138, 45 A.L.R.3d 778. 

page 834 

62. Ind.—Pennsylvania R. Co. v. Mink, 212 N.E.2d 
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App. 155. 

63. U.S.—M. C. Carlisle & Co. v. Cross, C.A.Mass., 

386 F.2d 672. 

Md.—Fowler v. Smith, 213 A.2d 549, 240 Md. 240. 

Herbert v. Klisenbauer, 277 A,2d 625, 12 Md. 
App. 135. 

N.J.—Germann v. Matriss, 260 A.2d 825, 55 N.J. 193. 

Any legally sufficient evidence 

Md.—Smith v. Aulick, 250 A.2d 534, 252 Md. 268. 

66. Cal.—Getas v. Hook, 46 Cal.Rptr. 249, 236 
C.A.2d 705—Inouye v. Black, 47 Cal.Rptr. 313, 
238 C.A.2d 31, 14 A.L.R.3d 961. 

Ga.—Hospital Authority of City of St. Marys v. Eason, 
148 S.E.2d 499, 113 Ga.App. 401, revd. on oth. 
grds. 150 S.E.2d 812, 222 Ga. 536, on remand, 151 
S.E,2d 776, 114 Ga.App. 531, vac. 151 S.E.2d 776, 
114 Ga.App. 531. 

Hawaii—Cozine v. Hawaiian Catamaran, Limited, 412 
P.2d 669, 49 Haw, 77, reh, den. 414 P.2d 428, 49 
Haw. 267. 

HI.—Erckman v. Northern Illinois Gas Co., 2-10 N.E2d 
42, 61 m.App.2d 137. 

Mass.—^Rafferty v. Hull Brewing Co., 215 N.E.2d 85, 
350 Mass. 359. 

Mo.—Walsh V. Phillips, 399 S.W.2d 123. 

Tenn.—Davis v. Sparkman, 396 S.W.2d 91, 55 Tenn. 
App. 65. 

Utah—Sanone v. J. C. Penney Co., 404 P.2d 248, 17 
Utah 2d 46. 

67. Ark.—Arkansas Cast Stone Co. v. Lynn, 400 
S.W.2d 272, 240 Ark. 452. 

Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 Ill.App.2d 137. 

Wash.—Christiansen v. Rodin, 459 P.2d 980, 1 Wash. 
App. 65. 


71. Conn.—Teitelman v. Bloomstein, 236 A.2d 900, 
155 Conn. 653. 
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73. N.Y.—Stewart v. R. H. Macy & Co., 284 N.Y. 
S.2d 811, 55 Misc.2d 156. 

Wis.—Lehman v. Sentry Ins. Co., 150 N.W.2d 333, 35 
Wis.2d 96. 

74. III.—Murphy v. Vodden, 248 N.E.2d 327. 109 
m.App.2d 141. 

N.M.—Lujan v. Reed. 434 P.2d 378, 78 N.M. 556. 

N.C.—Lassiter v. Williams, 158 S.E2d 593, 272 N.C. 
473—Kekelis v. Whitin Mach. Works, 160 S.£.2d 
320, 273 N.C. 439—Greene v. Nichols. 161 S.E.2d 
521, 274 N.C 18. 

Pa.—Crofton v. Battaglini, 27 Beaver 49. 

Utah—Lindsay v. Gibbons and Reed, 497 P.2d 28, 27 
Utah 2d 419. 

W.Va.—Fortner v. Napier, 168 S.E.2d 737, 153 W.Va. 
143. 

78. III.—Fugate v. Sears, Roebuck & Co., 299 N.E.2d 
108, 12 III App.3d 656. 

Iowa—Cavanaugh v. Jepson, 167 N.W.2d 616. 

79. Wash.—Callahan v. Keystone Fireworks Mfg. 
Co., 435 P.2d 626, 72 Wash.2d 823. 
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84. U.S.—Smith v. Illinois Cent. R. Co., C.A.Tenn., 
394 F.2d 254. 

Md.—Short v. Wells, 240 A.2d 224, 249 Md. 491. 

Mich.—Mullins v. Wayne County, 168 N.W.2d 246, 16 
Mich.App. 365. 

N.C.—Ashe V. Acme Builders, Inc., 148 S.E.2d 244,267 
N.C 384. 

Evidence held sufficient for jury 

(l) U.S.—Webster v. Sea Drilling Corp., C.A.La., 

411 F.2d 411. 

N.J.—Steward v. Esso Standard Oil Co., 268 A.2d 529, 
111 NJ.Super. 426. 

N.Y.—Zeitchick v. Tracy, 323 N,Y.S.2d 470, 37 A.D.2d 
616. 

Or.—Archer v. Safeway Stores. Inc., 487 P.2d 886, 259 
Or. 510. 

Evidence held insufficient for jury 

(1) Ala.—Foster v. Kwik Chek Super Markets, Inc., 

224 So,2d 895, 284 Ala. 348. 

Cal.—Crain v. Sestak, 68 Cal.Rptr. 849, 262 CA.2d 
478. 

Fla.—Cohn v. Florida Nat. Bank at Orlando, App., 223 
So.2d 767. 

Incredible evidence disregarded 

Md.—Gatling v. Sampson, 218 A.2d 202, 242 Md. 173. 
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Lines, Inc., C.A.N.Y., 451 F.2d 1329. 

Ill.—Ellis v. Howard, 281 N.E.2d 793, 4 Ill.App.3d 852. 

Neb.—Flanagin v. DePriest, 157 N.W.2d 389, 182 Neb. 
776. 

S.D.—Weidner v. Lineback, 140 N.W.2d 597, 82 S.D, 8. 
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Md.—Gatling v. Sampson, 218 A.2d 202, 242 Md. 173. 

88. Md.—Fowler v. Smith, 213 A.2d 549, 240 Md. 
240. 

89. U.S.—Texaco, Inc. v. Pruitt, C.A.Utah, 396 F.2d 
237. 

Cal.—Robledo v. City of Los Angeles, 60 CaLRptr. 328, 
252 CA.2d 285. 

Colo.—Swift v. Weston, App., 511 P.2d 915. 

Fla.—Stirling v. Sapp, 229 So.2d 850, app. after remand 
238 So.2d 697. 

Copeland v. Perdue, App., 205 So.2d 537, 
quashed, Sup., 220 $o.2d 617. 

Idaho—^Haman v. Prudential Ins. Co. of America, 415 
P.2d 305, 91 Idaho 19. 

Ind.—Kroger Co. v. Ward, 267 N.E.2d 189, 148 Ind. 
App. 399—Mamula v. Ford Motor Co., 275 
N.E.2d 849, 150 Ind.App. 179. 
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Kan.—Gardner v. Pereboom, 416 P.2d 67, 197 Kan. 
188. 

Mich.—Patrick v. Pulte-Strang, Inc., 154 N.W.2d 654, 
8 Mich.App. 487. 

Minn.—Petron v. Waldo. 139 N.W.2d 484, 272 Minn. 
513. 

Mo.—Rickman v. Sauerwein, 470 S.W.2d 487. 

Neb.—Speedway Transp., Inc. v. DeTurk, 163 N.W.2d 
283, 183 Neb. 629—Zucker v. Monohan, 163 
N.W.2d 786, 183 Neb. 686—Johnson v. Riecken, 
173 N.W.2d 511, 185 Neb. 78. 

N.Y.—^Thomas v. City of New York, 269 N.Y.S.2d 524, 
25 A.D.2d 787—Culver v. Gloo, 276 N.Y.S.2d 969, 
27 A.D.2d 698, app. Dism. 226 N.E.2d 696, 19 
N.Y.2d 802, 279 N.Y.S.2d 961. 

N.C.—Brown v. Weaver, 174 S.E.2d 143, 8 N.CApp. 
347. 

N.D.—Kuntz V. Stelmachuk, 136 N.W.2d 810. 

Or.—Godell v. Johnson, 443 P.2d 203, 250 Or. 496. 
Pa.—Gillingham v. Patz, 239 A.2d 287, 429 Pa. 308. 
S.C.—Jarvis v. Green. 186 S.E.2d 765, 257 S.C 558. 
Tenn.—Harvey v. Wheeler, 423 S.W.2d 283, 57 Tenn. 
App. 642—Hood v. Waldrum, 434 S.W.2d 94, 58 
Tenn.App. 512. 

Va.—Stevens v. Summers, 150 S.E.2d 83, 207 Va. 320. 
W.Va.—Lewis v. Meintire, lU S.E2d 319, 150 W.Va. 
117—Poe v. Pittman, 144 S.E.2d 671—Sydenstrick- 
er V. Vannoy, 150 S.E.2d 905, 151 W.Va. 177— 
Smith V. Edward M. Rude Carrier Corp., 151 
S.E.2d 738, 151 W.Va. 322. 

Wyo.—Gerdom v. Gerdom, 444 P.2d 34. 
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95. U.S.—latomasi v. Rhodes, C.A.Va., 407 F.2d 498. 
Ala.—Louisville & N.R. Co. v. Martin, Civ., 255 So.2d 
42. 47 Ala.App. 371. 

Cal.—Premo v. Grigg, 46 Cal.Rptr. 683, 237 C.A.2d 
192. 

Colo.—Bates v. Stagg. 404 P.2d 530, 157 Colo. 456- 
Hilzer v. MacDonald, 454 P.2d 928, 169 Colo. 
230—CeBuzz, Inc. v. Sniderman, 466 P.2d 457, 171 
Colo. 246. 

D.C.—D.C. Transit System, Inc. v. Harris, App-, 284 
A.2d 277. 

Fla.—Geer v. Bennett, App., 237 So.2d 311. 

Ga.—Anderson v. Crippen, 176 S.E.2d 196, 122 Ga. 
App. 27. 

III.—Tjaden v Mosey, 237 N.E.2d 562, 94 Ill.App.2d 
361—Ferguson v. Southwestern Bell Tel. Co., 290 
N.E2d 429, 8 IlI.App.Sd 890. 

Mich.—^Jones v. New York Cent. R. Co., 155 N.W.2d 
216, 8 Mich.App. 575—Simonetti v. Rinshed-Ma- 
son Co., 200 N.W.2d 354, 41 Mich.App. 446. 
Minn.—Fiwka v. Johannes, 177 N,W.2d 782, 287 Minn. 
247. 

Mont.—Suhr v. Sears Roebuck & Co., 450 P.2d 87. 152 
Mont. 344, 36 A.L.R.3d 602. 

Neb.—Weber v. Southwest Nebraska Dairy Suppliers, 
Inc., 193 N.W.2d 274. 187 Neb. 606, app. after 
remand 208 N.W.2d 667, 190 Neb. 389. 

N.D.—Koland v. Johnson, 163 N.W.2d 330. 

Or.—Stewart v. Jefferson Plywood Co., 469 P.2d 783, 
255 Or. 603. 

S.D.—Bunkers v. Mousel, 154 N.W.2d 208, 83 S.D. 
45—Bothem v. Peterson, 155 N.W.2d 308, 83 S.D, 
84—Northwestern Bell Tel. Co. v, Henry Carlson 
Co., 165 N.W.2d 346, 83 S.D. 664. 

Tenn—Frady v. Smith, 519 S.W.2d 584. 

Thomas v. WiUiamson, 431 S.W.2d 287, 58 
T«ui.App. 444—Luallen v. Booher, 460 S.W.2d 24, 
62 Tenn. App. 155. 

Tex.—Upper Valley Aviation, Inc. v. Fryer, Civ.App., 
392 S.W.2d 737, err. ref. no rev, err.—Hammon v. 
Texas & N.O.R. Co., Ov-App., 382 S.W.2d 155, 
err. ref. no rev. err., cert. den. 86 S.Ct. 73, 382 U.S. 
832, 15 L.Ed.2d 76—Lechner v. Kelley, Civ.App., 
467 S.W.2d 652, err. ref. no rev, err. 

Va.—Riley v. Harris, 177 S.E2d 630, 211 Va. 359. 
Wash.—Dahl v. Klampher, 427 P.2d 709, 71 Wash.2d 
203—Elmer v. Vanderford, 445 P.2d 612, 74 
Wash.2d 546—Girson v. Carter, 454 P.2d 392, 76 
Wash.2d 18. 

. Leach v. Weiss, 467 P.2d 894, 2 Wash.App. 437. 
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W.Va.--Grif?ith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678. 

Wis.—Crowder v. Milwaukee & Suburban Transport 
Corp., 159 N.W.2d 723, 39 Wis.2d 499. 

Only in clearest of cases 

Colo.—Buchanan v. Brandt, 450 P.2d 324, 168 Colo. 
138—Hilzer v. MacDonald, 454 P.2d 928, 169 
Colo. 230—Roberts v. Fisher, 455 P.2d 871, 169 
Colo. 288—Gomez v. Miller, 459 P.2d 126, 170 
Colo. 106. 

Randall v. Nasbarg, 470 P.2d 893, 28 Colo.App. 
147—Hemess v. Goodnch, 483 P.2d 412, 29 Colo. 
App. 322, app. after remand 509 P.2d 1279—Espo¬ 
sito V. Christopher, App., 485 P.2d 510. 
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96, U.S.—Arkwright Mut. Ins. Co. v. Philadelphia 
Elec. Co., C.A.Pa.. 427 F.2d 1273. 

97. U.S.—Gunn v. International Harvester Co., C.A. 
Tenn., 366 F.2d 349. 

ni.-Nugent V. City of Chicago, 249 N.E.2d 309, 110 
Ill.App.2d 167. 

Mich,—Huff V. Rudowski, 165 N.W.2d 289, 14 Mich. 
App. 229. 

Mo.—Rickman v. Sauerwein, 470 S.W.2d 487, 

Neb.-Moats v. Lienemann, 197 N.W.2d 377, 188 Neb. 
452. 

N.C—Robinson V. McMahan, 181 S.E2d 147, 11 N.C 
App, 275, cert den. 183 S.E.2d 243, 279 N.C 395. 
N.D.—Titus V. Titus, 154 N.W.2d 391—Wolff v. Light, 
156 N.W.2d 175, app. after remand 169 N.W.2d 
93. 

Tenn.—Buggs v. Memphis Housing Authority, 450 
S.W,2d 596, 60 Tenn.App. 668, 

Tex,—Owens v. Acme Oil Co., Civ.App., 408 S.W.2d 
947, err. ref. no rev, err.—Price v. Minyard’s Food 
Stores, Inc., Civ.App., 424 S.W.2d 51. 

W.Va,—Koraun v. Shahan, 151 S.E.2d 287, 151 W.Va. 
243. 

Where standard of conduct is not fully pre¬ 
scribed, etc. 

Okl.—Dixon v. Outboard Marine Corp., 481 P.2d 151, 
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97.55. Ala.—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala- 477. 

Cal.—Mark v. Pacific Gas & Elec. Co., 101 CaI.Rptr. 
908, 496 P.2d 1276, 7 C.3d 170. 

Grimes v. Southern Pac. R. Co., 52 CaI.Rptr. 60, 
243 C.A.2d 304. 

Ga.—Stukes v. Trowell, 168 S.E2d 616, 119 Ga.App. 
651. 

Ill.—Smith v. 601 Liquon, Inc., 243 N.E.2d 367, 101 
Ill.App.2d 306, 

Mich.—Staszkiewicz v. Galvic, 163 N.W.2d 815, 13 
Mich.App. 215—Dellaria v. Tessin, 195 N.W.2d 
918, 38 Mich.App. 205. 

N.Y.—Smger v. Walker, 331 N.Y.S.2d 823, 39 A.D,2d 
90, affd. 298 N.E2d 681, 32 N.Y.2d 786, 345 
N,Y.S.2d 542. 

N.C—May v. MitcheU, 176 S.E.2d 3, 9 N.CApp. 298. 
R.L—Walsh V. DiNitto, 267 A.2d 714, 107 R.I. 356. 
Tex.-Williams v. Jackson, Civ.App., 436 S.W.2d 956, 
err. ref- no rev. err. 

Reliance on presumption of proper performance 
of duty 

Wash-—Pichler v. Pacific Mechanical Constructors, 462 
P.2d 960, 1 Wash.App. 447. 
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98. U.S.—Fleming v. American Export Isbrandtsen 
Lines, Inc., D.CN.Y., 318 F.Supp. 194, affd, in 
part, revd. in part on oth. grds., C.A., 451 F.2d 
1329. 

McMulIin V. Palmer, D.C.Miss., 40 F.R.D. 368. 
Ala.—Evans v. Tanner, 244 So.2d 782, 286 Ala. 651. 
Ariz.—Rogers v. Mountain States Tel. & Tel. Co., 412 
P.2d 272, 100 Ariz. 154—Davis v. Waters, 436 


P.2d 906, 103 Ariz. 87—Heimke v. Munoz, 470 
P.2d 107, 106 Ariz. 26. 

Smith V. Goodman, 430 P.2d 922, 6 Anz.App. 
168. 

Ark.—Wasson v. Warren, 434 S.W.2d 51, 245 Ark. 719. 
Cal.—Marincovtch v. Oriana, Inc., 91 CaI.Rptr. 417, 13 
C.A.3d 146. 

Colo.—McQueen v. Robbins, 476 P.2d 57, 28 Colo.App. 
436—Safeway Stores, Inc. v. Babish, App., 481 
P.2d 737—Millers Super Markets v. Hobart, App., 
482 P.2d 413. 

Conn,—Douglass v, 95 Pearl St. Corp., 245 A.2d 129, 
157 Conn. 73. 

Del—Watson v. Shellhom & Hill, Inc., 221 A.2d 506— 
Wootten v. Kiger, 226 A.2d 238. 

D.C—Carter v. Singleton, App., 219 A.2d 114. 

Fla.—Acme Elec., Inc., v. Travis, App,, 218 So.2d 
788—Atlantic Coast Line R. Co. v. Turpak, App., 
225 So.2d 340—Lopez v. Deatrick Leasing Corp., 
App., 237 So.2d 284. 

Ga.—^Taylor v Bolton, 173 S.E.2d 96, 121 Ga.App. 
141—Boatright v. Rich’s, Inc., 173 S.E.2d 232, 121 
Ga.App. 121. 

Idaho—Deshazer v. Tompkins, 460 P 2d 402, 93 Idaho 
267. 

Ill.—Taylor v. Carborundum Co., 246 N.E.2d 898, 107 
in.App.2d 12—Crown v. Village of Elmwood Park, 
255 N.E.2d 47, 118 Ill.App.2d 278—Bangert v. 
Nolan, 265 N.E2d 199, 130 Ill.App.2d 860—Le- 
Master v. Bums, App., 266 N.E2d 114, 130 I11.2d 
918. 

Ind.—Pontious v. Littleton, 255 N.E.2d 684, 146 Ind. 
App. 369. 

Iowa—Grail v. Meyer, 173 N.W.2d 61, 38 A.L.R.3d 
412—Capener v. Duin, 173 N.W.2d 80—Kaus v. 
Scott. 174 N.W.2d 446—Pitz v. Cedar Val. Egg & 
Poultry Co., 203 N.W.2d 548. 

Kan —Abston v. Medora Grain, Inc., 482 P.2d 692, 206 
Kan 727—Daugharthy v. Bennett, 486 P,2d 845, 
207 Kan. 728. 

Ky—Gregory v. Paducah Midstream Service, 401 
S.W.2d 40—Bryant v. Conrad, 420 S.W.2d 666— 
Kroger Co. v. Thompson, 432 S.W.2d 31—Burd v. 
King’s Food, Inc., 441 S.W.2d 125. 

Md.—Gutterman v. Biggs, 240 A 2d 260, 249 Md. 
421—Erdman v. Johnson Bros. Radio & Television 
Co., 271 A.2d 744, 260 Md. 190. 

Mass.—Brown v. Wong Gow Sue, 241 N.E.2d 919, 354 
Mass. 646—Halley v. Hugh Nawn, Inc., 248 
N.E.2d 5. 356 Mass. 28. 

Romano v. Massachusetts Port Authority, App., 
330 N.E2d 495, 3 Mass.App. 765. 

Mich.—Koehler v. Detroit Edison Co., 174 N.W.2d 
827, 383 Mich. ^24. 

Schweim v. Johnson,' 158 N.W.2d 822, 10 Mich. 
App. 81—Dobbek v. Herman Gundlach, Inc., 164 
N.W.2d 685, 13 Mich.App. 549—Thompson v. Es¬ 
sex Wire Co., 183 N.W.2d 818, 27 Mich.App. 
516—Wigginton v. City of Lansing, 341 N.W.2d 
228, 129 Mich.App. 53. 

Minn.—Jepson v. Country Club Market, Inc., 155 
N.W.id 279, 279 Minn. 28—Cormican v. Parsons, 
163 N.W.2d 41, 282 Minn. 94—Fisher v. Edbcrg, 
176 N.W.2d 897, 287 Minn. 105. 

Miss.—Philco Distributors, Inc. v. Herron, 195 So.2d 
473.' 

Mo.—Ferguson v. Air-Hydraulics Co., App., 492 
S.W.2d 130. 

Mont.—Presser v. Anderson, 407 P.2d 41, 146 Mont. 
396—O’Brien v. Great Northern R. Co., 421 P.2d 
710, 148 Mont. 429, cert. den. 87 S.Q. 2034, 387 
U.S. 920, 18 L.Ed.2d 974. 

Neb.—Jeffrey v. Retzlaff, 191 N.W.2d 436, 187 Neb- 
372—Graham v. Simplex Motor Rebuilders, Inc., 
203 N.W.2d 494, 189 Neb. 507, app. after remand 
215 N.W.2d 641, 191 Neb. 320. 

N.M.—Le Doux v. Peters, App., 486 P,2d 70, 82 N.M. 

661, affd. in part, Sup., 491 P.2d 524, 83 N.M. 307. 
N.Y.—Braun v. Consolidated Edison Co. of New York, 
296 N.Y.S.2d 61, 31 A.D.2d 165, affd. 257 N.E.2d 
901, 26 N.Y.2d 825, 309 N.Y.S.2d 356—Petru v. 
Hertz Corp., 305 N.Y.S.2d 828, 33 A.D.2d 755, 
app. after remand 319 N.Y.S.2d 199, 36 A.D.2d 
704- 
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N.C.—Veach v. Bacon Am. Corp., 146 S.£.2d 793, 266 
N.C. 542—Lewis v. Barnhill, 148 S.E.2d 536, 267 
N.C. 457—Atkins v. Moyc, 176 S.E.2d 789, 277 
N.C. 179 

Maness v. Fowler-Jones Const. Co., 179 S.E.2d 
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N.W.2d 459. 
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Or.—McDonald v. World Wide Dodge, Inc., 412 P.2d 
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Pa. 283. 
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R. L 292—Ferreira v. McGrath Truck Leasing 
Corp., 247 A.2d 842, 104 R.L 642—Colvin v. 
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S. C.—Johnson v. Finney, 143 S.E2d 722, 246 S.C. 

366-Kimbrell v. Bi-Lo, Inc., 150 S.E.2d 79, 248 
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95. 

S.D.—Raverty v. Goetz, 143 N.W.2d 859, 82 S.D. 

192—Pexa v. Clark, 176 N.W.2d 497, 85 S.D. 37. 
Tenn.—Howard v. Ammons, 402 S.W,2d 875, 55 Tenn. 
App. 531—Hood V. Waldrum, 434 S.W.2d 94, 58 
Tenn.App. 512—Spain v. Livingston, 440 S.W.2d 
805, 59 Tenn.App. 346, 45 A.L.R.3d 652. 

Tex.—Broesche v. Bullock, Civ.App., 427 S.W.2d 89, 
err. ref. no rev. err. 

Utah—Hughes v. Hooper, 431 P.2d 983, 19 Utah 2d 
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Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566—Bcaucage v, Russell, 238 A.2d 
631, 127 Vt. 58—Cameron v. Abatiell, 241 A.2d 
310, 127 Vt. 111. 

Va.—Riley v. Harris, 177 S.E.2d 630, 211 Va. 359. 
Wash.—Morse v. Frank, 466 P.2d 166, 1 Wash.App. 
871—Palmer v. Massey-Ferguson, Inc., 476 P.2d 
713, 3 Wash.App. 508—Burnett v. Hunt, 486 P.2d 
1129, 5 Wash.App. 385. 

Wis.—Kull v. Sears, Roebuck & Co., 181 N.W.2d 393, 
49 Wis.2d 1. 

Wyo.—Fitzsimonds v. Cogswell, 405 P.2d 785. 
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U.S.—Dvorak v. Holiday Inns of America, Inc., C.A. 
Fla., 429 F.2d 54. 

Ha.—Robinson v. Kiwanis Club of Delray Beach, App., 
265 So.2d 387. 

Not to decide what law is 
Ariz.—Rogers v. Mountain States Tel. & Tel. Co., 412 
P.2d 272, 100 Ariz. 154. 

Application of test of ordinarily prudent man 

(2) Other statements. 

Iowa—Ives v. Swift & Co., 183 N.W.2d 172. 

Licensee 

Fla.—1661 Corp. v. Snyder, App., 267 So.2d 362. 
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F.Supp. 722. 

Colo.—Mile High Fence Co. v. Radovich, 474 P.2d 796, 
28 Colo.App. 400, affd., 489 P.2d 308, 175 Colo. 
537. 

Idaho—Riley v. Larson. 432 P.2d 775, 91 Idaho 831, 42 
A.L.R.3d 1274. 
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222 N.E.2d 547, 77 IllApp.2d 380. 

Kan.—Newman v. Case. 413 P.2d 1013, 196 Kan. 
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177. 

Minn.—Cormican v. Parsons, 163 N.W,2d 41, 282 
Minn. 94. 
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1. Mass.—Lindgren v. Marraffa, 215 N.E.2d 110, 350 

Mass. 376—Charity v. Yates, 237 N.E.2d 3, 354 
Mass. 275—Halley v. Hugh Nawn, Inc., 248 
N.E.2d 5, 356 Mass. 28. 

Mich.—Cooper v. Tranter Mfg., Inc., 143 N.W.2d 772, 
4 Mich.App. 71. 

N.Y.—^Wartels v. County Asphalt, Inc., 278 N.E.2d 
627, 29 N.Y.2d 372, 328 N.Y.S.2d 410. 

R. I.—Taglione v. Tourtellot & Co., 214 A.2d 853, 100 

R. I. 292. 

S. C.—Johnson v. Finney, 143 S,E.2d 722, 246 S.C. 

366-McVey v. Whittington, 151 S.E.2d 92, 248 

S. C. 447, 27 A.L.R.3d 1—Orroll v. Wilson, 180 
S.E.2d 198, 255 S.C. 536. 

Wash.—^Zukowsky v. Brown, 459 P.2d 964, 1 Wash. 
App. 94, cause remd. 488 P.2d 269, 79 Wash.2d 
586—Simpson Timber Co. v. Ljutic Industries, 

l nc. , 463 P.2d 243, 1 Wash.App. 631—Cakowski v. 
Oleson, 463 P.2d 673, 1 Wash.App. 780—Pancoast 
V. McLean, 494 P.2d 1374, 6 Wash.App. 592. 

1,5. Kan.—Schenck v. Thompson, 443 P.2d 298, 201 
Kan. 608. 

Most clear situations 

Pa-—Heflfeman v. Rosser, 215 A.2d 655, 419 Pa. 550. 
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1.10. Iowa—Pastour v. Kolb Hardware, Inc., 173 
N.W.2d 116—Ackerman v. James, 200 N.W.2d 
818. 

N.Y.—Greelish v. New York ant. R. Co., 286 N.Y. 
S.2d 61, 29 A.D.2d 159, affd. 246 N.E.2d 161, 23 
N.Y.2d 903, 298 N.Y.S.2d 308. 

2. U.S.—Mumma v. Reading Co., D.C.Pa., 247 

F.Supp. 252—Hamer v. Somerset Steel Erection 
Co., D.C.W.Va., 284 F.Supp. 553. 

Ind.—Hollowell v. Greenfield, 216 N.E.2d 537, 142 

l nd. App. 344. 

Kan.—Autry v. Walls I.G.A. Foodliner, Inc., 497 P.2d 
303, 209 Kan. 424. 447. 

Mass.—Sweenor v, 162 State St., Inc., 281 N.E.2d 280, 
361 Mass. 524. 

Mich.—Dale v. Whiteman, 193 N.W.2d 911, 36 Mich. 

App. 533, affd. 202 N.W.2d 797, 388 Mich. 698. 
Mo.—Walker v. Massey, App., 417 S.W.2d 14. 

■ R.I.—Taglione v. Tourtellot & Co., 214 A.2d 853,' 100 
R.I. 292—Nicholson v. Narragansett Tastee-Freez 
Co., 222 A.2d 776, 101 R.I. 323. '' 

3. ai. — ^Taylor v. Rosiak, 45 Cal.Rptr. 759, 236 

C.A.2d 68. 

R.I.—^Taglione v. Tourtellot & Co., 214 A.2d 853, 100 

R. I. 292, 

5. ni.—^Jines v. Greyhound Corp., 210 N.E.2d 562, 33 

I11.2d 83. 

Kan.—Newman v. Case, 413 P.2d 1013, 196 Kan. 

689—Baze v. Groff, 473 P.2d 59, 205 Kan! 736. 
Mo.—Combellick v. Rooks, 401 S.W.2d 460. 

N.C.—Atkins v. Moye, 176 S.E2d 789, 277 N.C. 179. 

6. U.S.—Hendler v. Neilson, C.A.Wash., 378 F.2d 

131. 

Ill.—Winston v. Chicago Transit Authority, 276 N.E.2d 
65, '2 Ill.App.3d 151—Morehead v. Mayron, 279 
N.E2d 473, 3 IU.App.3d 425. 

Kan.—^Newman v. Case, 413 P.2d 1013, 196 Kan. 

689—Roe v. Stigall, 499 P.2d 1049, 210 Kan. 183. 
Mo.—Ruediger v. Americtm Bus Lines, Inc., 426 

S. W.2d 4. 

Stoeppelman v. Hays-Fendler Const. Co., App., 
437 S,W.2d 143. 

N.C—Moore v. Hales, 146 S.E.2d 385, 266 N.C. 482— 
Butler V. Wood, 148 S.E.2d 10, 267 N.C 250— 
Warren v. Lewis. 160 S.E.2d 305, 273 N.C. 457. 
Wash.—^Johnson v. Mobile Crane Co., 463 P.2d 250, 1 
Wash.App, 642. 

9. Iowa—Bradt v. Grell anst., Inc., 161 N.W.2d 336. 
Okl.—Smith v. Chicago, R.I. & P.R. Co., 498 P.2d 402. 
Purpose 

Ariz.—Heimke v. Munoz, 470 P.2d 107, 106 Ariz. 26. 
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10. Old.—Smith v. Chicago, R.I. & P.R. Co., 498 
P.2d 402. 


11.5. U.S.—Woods V. Smith, D.C.Fla., 296 F.Supp. 
1128. 

Wash.—Roberts v. Larsen, 431 P.2d 166, 71 Wash.2d 
743. 

11.10. Ariz.—Nagle v. Conger, 456 P.2d 411, 10 
Ariz. App. 91. 

Fla.—Moore v. Halifax Hospital Dist., App., 202 So.2d 
568, 25 A.L.R.3d 1444. 

12. U.S.—Rucker v. Wabash R. Co., C.A.Ill., 418 
F.2d 146. 

Md.—Paramount Development Corp. v. Hunter, 238 
A.2d 869, 249 Md. 188. 

Neb.—Piper v. Hill, 177 N.W.2d 509, 185 Neb. 568. 
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17. Cal.—Beauchamp v. Los Gatos Golf Course, 77 
Cal.Rptr. 914, 273 CA.2d 20. 

18. Kan.—Kirsch v. Dondlinger &. Sons Const. Co., 
482 P.2d 10, 206 Kan. 701. 

Or.—CJ.S. cited in Edwards v. Criteser, 525 P.2d 1025, 
1028, 269 Or. 587. 

Pa.—Rooks V. Garrett, 28 Beaver 25. 

Direction of defendant 

(3) Other statements. 

N.Y.—Grossel v. Lehrman, 284 N.Y.S.2d 609, 28 
A.D.2d 1138. 

19. Minn.—Coenen v. Buckman Bldg. Corp., 153 
N.W.2d 329, 278 Minm 193, 28 A.L.R.3d 592. 

Or.—C.J.S, cited in Edwards v. Criteser, 525 P.2d 1025, 
1028, 269 Or. 587. 

§ 255(1). -Depending on Nature 

and State of Proof 

20. U.S.—Smith v. Illinois Cent. R, Co., C.A.Tenn,, 
394 F.2d 254—O'Neil v. W. R. Grace & Co., 
C.A.U,, 410 F.2d 908. 

Conn.—Ford v. Hotel and Restaurant Emp. and Bar¬ 
tenders Intern. Union, AFL-CIO Local 159, 229 
A.2d 346, 155 Conn. 24. 

III.—Moore v. Checker Taxi Co>. 273 N.E.2d 514, 133 

Ill.App.2d 588—Madrazo v. Michaels, 274 N.E.2d 
635, 1 Ill.App.3d 583. 

Kan.—Roe v. Stigall, 499 P.2d 1049, 210 Kan. 183. 

La,—King v. Investment Equities, Inc., App., 264 So.2d 
297. 

Minn.—Coenen v. Buckman Bldg. Corp., 153 N.W.2d 
329, 278 Minn. 193, 28 A.L.R.3d 592. 

Mo.—Bond V. Kansas City Transit, Inc. 401 S.W.2d 
440. 

N.C.—Wallsee v. Carolina Water Co., 144 S.E.2d 21, 
265 N.C. 291. 

Tenn.—Cleveland Wrecking Co. v. Butler, 421 S.W.2d 
380, 57 Tenn.App. 570, 

Wash.—Dahl v. Klampher, 427 P.2d 709, 71 Wash.2d 
203. 
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20.5. U.S.—Hawkins v. Southern Ry. Co., D.C.S.C., 
45 F.R.D. 459. 

S.C.—CJA cited in Griffin v. Griffin, App., 318 
S.E2d 24, 28, 282 S.C. 288. 

20.10. U.S.—^Worthington Corp. v. Lease Manage¬ 
ment, Inc., C.A.Mich., 352 F,2d 24, cert den. 86 
S.Ct. 1068, 383 U.S. 937, 15 L.Ed.2d 854. 

Ala.—Southern Minerals Co. v. Barrett, 199 So.2d 87, 
281 Ala. 76. 

Colo.—Ross V. Douglas, App., 470 P.2d 900. 

Fla.—Embry Riddle Co. v. Carrodus, App., 207 So.2d 
472. 

Pa.—Prince v. McNcal, 218 A.2d 775, 421 Pa. 126. 

21. U.S.—Gilmore v. Lake Shore Motor Freight Co., 
331 F.Supp. 1171. 

Cal.—^Vinson v. Ham Bros. Const., Inc., 87 Cal.Rptr. 
12, 7 C.A.3d 990. 

Fla,—Stock V, Gross, App., 186 So.2d 827—Quality 
Shell Homes & Supply Co. v. Roley, App., 186 
So.2d 837—AkIesJv. Holland, App., 247 So.2d 720. 

Ga.—Malcom v. Malcolm, 144 S.E.2d 188, 112 Ga. 
App. 151. 
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Ill.—Schaefer v. Stamm, 215 N.E2d 9, 68 lll.App.2d 
42. 

Ind.—Coleman v. DeMoss, 246 N.E2d 483, 144 Ind. 
App. 408. 

Kan.—Canfield v. Oberzan, 410 P.2d 339, 196 Kan, 
107. 

Minn.—Schmidt v. Beninga, 173 N,W.2d 401, 285 
Minn. 477. 

Pa.—Walker v. Martin. 257 A.2d 619, 214 Pa.Super. 
287. 

Wyo.—German v. Holmes, 459 P.2d 367. 
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22. Kan.—Borggren v. Liebling, 422 P.2d 884, 198 
Kan. 161. 

Pa.—DeSamo v. Rackmill, 68 Lack.Jur. 9—^Tonik v. 
Apex Garages, Inc., 275 A.2d 296, 442 Pa. 373. 

Wash.—Browning v. Ward, 422 P.2d 12. 70 Wash.2d 
45. 

Where contrary hypothesis not fairly admissibie 

N.J.—Jurman v. Samuel Braen, Inc., 209 A.2d 334, 87 
NJ.Super. 301, revd. on oth. grds. 222 A.2d 78, 47 
N.J. 586. 

Dear and palpable ne^gence 

Pa.—Moore v. Zimmerman, 292 A,2d 458, 221 Pa.Su- 
per. 359. 

page 856 

24. U.S.—^Humphries v. Consolidated Edison Co. of 
New York, D.C.N.Y.. 314 F.Supp. 1052, affd., 
CA.. 429 F.2d 422. 

25. Pa.—Little v. Jarvis, 280 A.2d 617, 219 Pa.Super. 
156. 

25.5. Ariz.—Zakroff v. May, 443 P.2d 916, 8 Ariz. 
App. 101. 

Fla.—Musachia v. Rosman, App., 190 $o.2d 47. 

111.—Carter v. Winter, 200 N.E.2d 528, 50 Ill.App.2d 
467, affd. 204 N.E2d 755, 32 I11.2d 275, cert. den. 
86 S.Ct. 56, 382 U.S. 825, 15 L.Ed.2d 70. 

Minn.—Conroy v. Kleimnan Realty Co., 179 N.W.2d 
162, 288 Minn. 61. 

Or.—Hess v. Urson. 486 P.2d 533, 259 Or. 282. 

26. U.S.—Heath v. John Deere Co. of Kansas City, 
D.C.Okl., 308 F.Supp. 235—Hoar v. Sherburne 
Corp., D.C.Vt., 327 F.Supp. 570, affd., C.A., 456 
F.2d 1269. 

Alaska—Cummins v. King and Sons, 453 P.2d 465. 

Fla.—Bess Ambulance, Inc. v. Boll, App., 208 So.2d 
308. 

Minn.—Bates v. Root-Lowell Mfg. Co., 149 N.W.2d 
507, 276 Minn. 222. 

N.C.—Rouse V. Snead, 157 S.E2d 124, 271 N.C 565. 

Barbour v. City Coach Co., 164 S.E.2d 395. 3 
N.C. App. 185. 

Okl.—Hcnryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876-Haynie v. Haynie, 426 P.2d 717. 

S.D.—Bunkers v. Mouscl, 154 N.W.2d 208, 83 S.D. 45. 

Wash.—Shasky v. Burden, 470 P.2d 544, 78 Wash.2d 
193. 

Any evidence 

(1) Fla.—Seibels, Bruce & Co. v. Giddings, App., 264 

So.2d 103. 

Okl.—Smith v. Chicago, R.I. & P.R. Co., 498 P.2d 402. 

Substantial evidence 

Fla,—Moore v. Halifax Ho^ital Dist., App., 202 So.2d 
568, 25 A.L.R.3d 1444. 

Wash.—Johnson v. Mobile Crane Co., 463 P.2d 250,1 
Wash.App. 642. 
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28. U.S.—^Texaco Inc. v. Pruitt, C.A.Utah, 396 F.2d 
237. 

Hughes V. Texas Eastern Transmission Corp., 
D.CPa., 298 F.Supp. 1381. 

Ariz.—Zakroff v. May, 443 P.2d 916, 8 Ariz.App. 101. 

Ill.—Jung V. Schafer, 222 N.E2d 707, 77 m.App.2d 
391. 

Md.—Rice v. Norris. 241 A.2d 411, 249 Md. 563. 

Mich.-^rey v. Toles, 151 N.W.2d 396, 7 Mich.App. 
195. 



§255(1) NEGLIGENCE 

Page 858 

Minn.—Lee v. Crookston Coca-Cola Bottling Co., 188 
N.W.2d 426, 290 Minn. 321. 

N.Y.—Willis V. Young Men’s Chnstian Ass’n of Am¬ 
sterdam, 270 N.E.2d 717, 28 N.Y.2d 375, 321 
N.Y.S.2d 895. 

N.C—Jones v. Holt, 150 S.E.2d 759, 268 N.C 381. 
Wash.—Boley v Larson, 419 P.2d 579,69 Wash.2d 621. 

Kilde V. Sorwak, 463 P.2d 265, 1 Wash.App 
742. 

Pleading negligence 

U.S.—Mittlieder v. Chicago & N.W. Ry. Co., C.A.Neb., 
413 F,2d 77, app. after remand 441 F 2d 52. 

(2) Other matters. 

Iowa—Humphrey v. Happy, 169 N.W 2d 565 
Eyidence held sufficient for jury 
U.S.—Sharp v. J. C. Penney Co., C.A.Tenn., 361 F.2d 
722—Marshall v. Mmtz, CA.Fla, 386 F.2d 415. 
Cal.—Young v. Desert View Management Corp., 79 
CalRptr. 848, 275 CA.2d 294. 

Colo.—Mullm V. Babcock, 447 P.2d 697, 167 Colo. 369. 
D.C,—Courtney v. Giant Food, Inc., App., 221 A.2d 
92. 

Fla.—Allied Petro Products, Inc. v. Smith, App., 205 
So.2d 325. 

Ga.—Mulligan v. Blackwood, 155 S.E.2d 680, 115 Ga, 
App. 618—Maddox, Bishop, Hayton Frame & 
Trim Contractors, Inc. v. Lambdin, 179 S.E.2d 310, 
123 Ga.App. 61. 

m.—Fosen v. Odell Grain & Coal Co., 217 N.E.2d 126, 
70 Ill.App.2d 384—Topel v. Porter, 237 N.E.2d 
711, 95 ill.App.2d 315—Augsburger v. Singer, 242 
N.E2d 436, 103 Ill.App.2d 12—Love v. Stolze 
Lumber Co.. 250 N.E.2d 293, m III.App.2d 204 
Ind.—^Wells v. Perkins, 227 N.E.2d 692, 141 Ind.App. 
318. 

Iowa—Greenwell v. Meredith Corp., 189 N.W.2d 901. 
Md.—Hutzler Bros. Co. v. Taylor, 230 A.2d 663, 247 
Md. 228. 

Mass.—Randolph v. Five Guys From Boston, Inc., 242 
N.E2d 402, 354 Mass. 730. 

Mo.—Anderson v. Orscheln Bros. Truck Lines, Inc., 
393 S.W.2d 452—Lynch v. Hill, 443 S.W.2d 812— 
Kraus v, Auxvasse Stone & Gravel Co., 444 S.W.2d 
434. 

McGrury v. Kansas City, App., 397 S.W 2d 
688—McIntyre v. M. & K. Dept. Store, Inc,, App., 
435 S.W.2d 737. 

Neb,—Cook v. Lowe, 141 N.W.2d 430, 180 Neb. 39— 
Gompert v. Great Western Sugar Co., 164 N.W.2d 
459, 183 Neb. 790. 

NJ.—Price v, Buckingham Mfg. Co., 266 A.2d 140, 110 
NJ.Super. 462. 

N.Y.—Hirschman v. Bimbaum, 326 N.Y.S2d 42, 37 
A.D.2d 854—Lyden v. Rasa, 331 N.Y.S.2d 982, 39 
AD.2d 716—Goslin v. Nine Platt Corp., 333 N.Y. 
S.2d 352, 39 A.D.2d 986. 

N.C.~Quinn v. P & Q Supermarket, Inc., 171 S.E.2d 
70. 6 N.CApp. 696. 

Pa.—FuIIard v. Urban Redevelopment Authority of 
Pittsburgh, 293 A.2d 118, 222 Pa.Super. 184. 

Tex.—F. B. Meintire Equipment Co. v. Henderson, 
Civ.Appv, 472 S.W.2d 566, err. ref. no rev. err. 
Wash.—Anderson v. Red & White Const. Co., 483 P.2d 
124, 4 Wash.App. 534. 

Evidence hdd insufficient for jury 

Minn.—Sjodin v. Lund, 152 N.W,2d 718, 277 Minn. 
473. 

Mont,—Knowlton v, Sandaker, 436 P.2d 98, 150 Mont. 
438. 

28.5. U.S.—Sharp v. J. C. Pefiney Co., C.A.Tenn., 
361 F,2d 722. 

Wis.—Kull V. Sears, Roebuck & Co., 181 N.W.2d 393, 
49 Wis.2d 1. 

The issue of contributory negligence 
should not be submitted to the jury if 
the evidence is not sufficient to sup¬ 
port an affirmative finding.^^ 

28.10, N.C.—Jones v. Holt, 150 S.E.2d 759, 268 N.C. 
381. 
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29. III.—McIntyre v Belt Ry. Co. of Chicago, 245 
N.E.2d 94. 105 IIl.App.2d 45. 

Mo.—^Jackson v. Cherokee Drug Co.. App., 434 S.W.2d 
257 

Or.—Snyder v. South Suburban Sanitary Dist., 446 P.2d 
514, 251 Or, 520. 

Pa.—Forry v. Gulf Oil Corp., 85 Dauph. 377, affd. 237 
A.2d 593. 428 Pa. 334. 

Wash—Shasky v. Burden, 470 P.2d 544, 78 Wash.2d 
193. 

Other tests to be applied 

N.C—Jones v. Holt, 150 S.E.2d 759, 268 N.C. 3«1. 
29.5. lowa-Smith v. Ullerich. 145 N.W.2d 1. 259 
Iowa 797. 

Md.—Consolidated Mechanical Contractors, Inc. v. 

Ball. 283 A.2d 154, 263 Md. 328. 

N.H.—Brown v. Montgomery Ward & Co., 254 A.2d 
840, 109 N.H. 377. 
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34. Fla.—Smiley v. Court, App., 243 So.2d 643. 

§ 255(2).-Conflicting Evi¬ 

dence 

35. U.S.—Fanners Co-op. Elevator Ass’n Non-Stock 
of Big Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 
224, cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 
L.Ed.2d 659, reh. den^ 88 S.Ct. 815, 390 U.S. 913, 
19 L.Ed.2d 887—Hunter v. Seaboard Coast Line 
R. Co, CA.N.C, 443 F.2d 1319 

Shipe v. Leavesley Industries, Inc., D.C.Tenn, 
55 F.R.D 190. 

Ariz.—Sweet v. Ybarra, 474 P.2d 460, 13 Ariz.App. 

101 . 

Ark.—National Credit Corp v. Ritchey, 477 S.W.2d 
488, 252 Ark 106, app. after remand 491 S.W 2d 
811, 254 Ark. 139. 

Cal—Hogue v. Southern Pac. Co, 81 Cal.Rptr. 765, 
460 P 2d 965. I C.3d 253. 

Richardson v. Oliveri, 53 Cal.Rptr. 59, 244 
C.A.2d 369—Lucas v. Southern Pac. R.R., 96 Cal. 
Rptr 356, 19 C A.3d 124. 

Colo.—Heagy v. City and County of Denver, App., 472 
P.2d 757. 

Fla.—Winn-Dixie Stores, Inc. v. Miller, App,, 220 
So.2d 680. 

Ind.—Pennsylvania R. Co. v. Mink, 212 N.E.2d 784, 
138 Ind.App. 311—Kroger Co. v. Ward, 267 
N.E.2d 189, 148 Ind.App. 399—Metz v. Madison, 
271 N.E.2d 197, 149 Ind.App. 157. 

Kan.—Gardner v. Pereboom, 416 P.2d 67; 197 Kan. 
188. 

Me.—Waterman v. DeFfcitas, 284 A.2d 112. 

Md.—Wheeler Transp. Co. v. Katzoff, 219 A.2d 250, 
242 Md. 431. 

Mich.—Green v. Montgomery Ward & Co., 190 
N.W.2d 737, 34 Mich.App. 73. 

Mont.—Pollard-v. Todd, 418 P.2d 869, 148 Mont. 171. 
S.C.—Edwards v. Bloom, 143 S.E.2d 614, 246 S.C. 
346—Grainger v. Nationwide Mut. Ins. Co., 147 
S.E.2d 262, 247 S.C. 293. 

W.Va.—Lewis v. MeIntire, 144 S.E.2d 319 150 W.Va. 
117—Poe V. Pittman, 144 S.E.2d 671—Korzun v. 
Shahan, 151 S.E.2d 287, 151 W.Va. 243—Villers v. 
McClung, 169 S.E.2d 753, 153 W.Va. 449—Yates 
v. Mancari, 168 S.E.2d 746, 153 W.Va. 350—Bark¬ 
er v. Hawkins, 173 S.E.2d 79, 153 W.Va. 828. 
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36, Kan.—Borggren v. Liebling, 422 P.2d 884, 198 
Kan.-161. 

Mass.—Baldassari v. Produce Terminal Realty Corp., 
282 N.E.2d 649, 361 Mass. 738. 

§ 255(3).-Inferences from 

Evidence 
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40. US—Yeager v. J. R. Christ Co., C.A.Pa., 364 
F 2d 96—^iluckoles v. F. W. Woolworth Co., C.A. 


Va., 372 F.2d 286—Long v. Burdette Mfg. Co., 
C.A.N.C., 460 F.2d 448. 

Hamer v. Somerset Steel Erection Co., D.C.W. 
Va., 284 F.Supp. 553. 

Alaska—Harris v. Barrett & Lesh, Inc., 426 P.2d 331— 
Cummins v. King and Sons, 453 P.2d 465. 

Colo.—Nygren v. Dimond, App., 472 P.2d 169. 

Fla.—Stock v. Gross, App., 186 So.2d 827—Musachia 
V. Rosman, App., 190 So.2d 47—Seaboard Coast 
Line R. Co. v. Scudder, App., 215 So.2d 760. 
Ga.—Wilks v. Lmgle, 144 S.E.2d 552, 112 Ga.App. 
176-Rhodes v. Baker, 156 S.E.2d 545, 116 Ga. 
App. 157. 

Hawaii—Chambers v. City and County of Honolulu, 
406 P.2d 380, 48 Haw. 539, reh. den. 407 P.2d 552, 
49 Haw. 41. 

Idaho—Kelley v. Bruch, 415 P.2d 693, 91 Idaho 50— 
Fawcett v. Irby, 436 P.2d 714, 92 Idaho 48. 

Ill.—Sommese v. Mating Bros. Inc., 213 N.E.2d 153, 65 
Ill.App.2d 223, revd. on oth. grds. 222 N.E.2d 468, 
36 I11.2d 263—Schaefer v. Stamm, 215 N.E.2d 9, 68 
Ill.App.2d 42—Csalany v. Sencsac, 234 N.E.2d 72, 
91 Ill.App.2d 241—Hitt v. Langel, 236 N.E.2d 118, 
93 Ill.App.2d 386—Bozarth v. McGrath Sand & 
Gravel Co., 271 N.E.2d 374, 133 Ill.App.2d 713. 
Ind.—Pennsylvania R. Co. v. Mink, 212 N.E.2d 784, 
138 Ind.App. 311—Kroger Co. v. Ward, 267 
N.E.2d 189, 148 Ind.App. 399. 

Kan.—Deemer v. Reichart, 404 P.2d 174, 195 Kan. 
232—Canfield v. Oberzan, 410 P.2d 339, 196 Kan. 
107—Newman v. Case, 413 P.2d 1013, 196 Kan. 
689—Borggren v. Liebling, 422 P.2d 884, 198 Kan. 
161—Schenck v. Thompson, 443 P.2d 298, 201 
Kan. 608. 

Ky.—Mitchell v. Franklin, 398 S.W.2d 707—City of 
Louisville v. Louisville Seed Co,, 433 S.W.2d 638— 
Houchin v. Willow Ave. Realty Co., 453 S.W.2d 
560. 

Mich.—Honorl v. J. L. Hudson Co., 160 N.W.2d 513, 
10 Mich.App. 623. 

Mo.—Hardy v. St. Louis-San Francisco Ry. Co., 406 
S.W.2d 653. 

Bischoff v. Dodson, App., 405 S.W.2d 514— 
Clauser v. Jennings, App., 428 S.W.2d 3. 

Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 Neb. 
722. 

N.M.—Stephens v. Dulaney, 428 P.2d 27, 78 N.M. 53. 
N.Y.—Braun v. Consolidated Edison Co. of New York, 
296 N.Y.S.2d 61, 31 A.D.2d 165, affd. 257 N.E.2d 
901, 26 N.Y.2d 825, 309 N.Y.S.2d 356. 

N.C.—Rouse V. Snead, 157 S.E.2d 124, 271 N.C. 565. 
Pollock V. Sound Chevrolet Co., 161 S.£.2d 642, 

1 N.C.App. 377—Taylor v. Carter, 162 S.E.2d 607, 

2 N.C.App. 78, 43 A.L.R.3d 923. 

N.D.—Brauer v. James J. Igoe & Sons Const., Inc., 186 
N.W.2d 459. 

Ohio—Bricre v. Lathrop Co., 258 N.E.2d 597, 22 Ohio 
St.2d 166. 

Pa.—HefTcman v. Rosser, 215 A.2d 655, 419 Pa. 550. 
S.C.—Grainger v. Nationwide Mut. Ins. Co., 147 S.E.2d 
262, 247 S.C. 293—Clawson v. City of Sumter, 148 
S.E2d 350, 247 S.C. 499—Toole v. Salter, 154 
S.E.2d 434, 249 S.C. 354—Weaks v. South Carolina 
State Highway Dept., 159 S.E.2d 234, 250 S.C. 
535—Still v. Blake, 177 S.E.2d 469, 255 S.C. 95— 
Willis V, Floyd Brace Co., Inc., App., 309 S.E.2d 
295, 279 S.C. 458. 

Tcnn.—Keith v. Norris, 419 S.W.2d 189, 57 Tcnn.App. 
423—Harvey v. Wheeler, 423 S.W.2d 283, 57 Tcnn. 
App. 642. 

Tex.—Price v. Minyard’s Food Stores, Inc., Civ.App., 
424 S.W.2d 51. 

Utah—Simpson v. General Motors Corp., 470 P.2d 399, 
24 Utah 2d 301. 

Va.—Minter v. Clements, 143 S.E.2d 847, 206 Va. 403. 
Wyo.—German v. Holmes, 459 P.2d 367. 
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42, U.S.—Walsh v. Miehle-Goss-Dexter, Inc., C.A. 
Pa., 378 F.2d 409. 

Ariz.-Heimke v. Munoz, 470 P.2d 107, 106 Ariz. 26. 
Fla.—Davis v. Goodall, App., 202 So.2d 623. 
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III—Nugent V. City of Chicago, 249 N.E2d 309, 110 
IlI.App.2d 167. 

Ind.—Metz v. Madison, 271 N.E.2d 197, 149 Ind.App. 
157. 

Iowa—Weisbrod v. State, 193 N.W.2d 125. 

N.C.—May v. Mitchell, 176 S.E.2d 3, 9 N.C.App. 298. 
S.C.—Hinds V, United Ins. Co. of America, 149 S.E.2d 
‘ 771. 248 S.C. 285. 

Wash.—Marsland v. Bullitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 

Even though facts are undisputed, etc. 

Mo.—Morrison v. Thomas, App., 481 S.W.2d 605. 
W.Va.—Sydenstricker v. Vannoy, 150 S.W.2d 905, 151 
W.Va. 177—Yates v. Mancari, 168 S.E.2d 746, 153 
W.Va. 350—Villers v. McClung, 169 S.E.2d 753, 
153 W.Va. 449—Barker v. Hawkins, 173 S.E.2d 79, 
153 W.Va. 828. 

43. U.S.—Gunn v. International Harvester Co., C.A. 
Tenn., 366 F.2d 349—^Walsh v. Miehle-Goss-Dex- 
ter, Inc., C.A.Pa., 378 F.2d 409. 

Slater v. Erie Lackawanna Ry. Co., D.C.Pa., 300 
F.Supp. 1, affd., C.A., 411 F.2d 1015. 

Ariz.—Sweet v. Ybarra, 474 P.2d 460, 13 Ariz.App. 

101 . 

Cal.—Schmitt v. Henderson, 82 Cal.Rptr. 502, 462 P.2d 
30, 1 C.3d 460. 

Hiner v. Hubbard, 49 Cal.Rptr. 157, 240 C.A.2d 
63—Wigodsky v. Southern Pac. Co., 75 Cal.Rptr. 
419, 270 C.A.2d 51. 

Colo.—Heagy v. City and County of Denver, App., 472 
P,2d 757. 

Del—Wootten v. Kiger, 226 A.2d 238. 

Fla.—Seaboard Coast Lien R. Co. v. Scudder, App., 215 
So.2d 760. 

Ga.—Bolden v. Barnes, 162 S.E.2d 307, 117 Ga,App. 
862. 

Idaho—Nagel v. Hammond, 408 P.2d 468 90 Idaho 
96-Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 
Ill—Baran v. City of Chicago Heights, 251 N.E.2d 227, 
43 I11.2d 177. 

Lobravico v. Checker Taxi Co., 228 N.E.2d 196, 
84 IllApp.2d 20-Workinan v. Goldford, 230 
N.E.2d 574, 86 IllApp.2d 403. 

Ind.—StaUings v. Dick, 210 N.E.2d 82, 139 Ind.App. 
118—Pennsylvania R. Co. v. Mink, 212 N.E.2d 
784, 138 Ind.App. 311. 

Kan.—Gardner v. Pereboom, 416 P.2d 67, 197 Kan. 
188. 

Ky.—^Kroger Co. v. Thompson, 432 S.W.2d 31. 
Minn.—Merrill v. Kjelgren, 160 N.W.2d 155, 280 Minn. 
456. 

Mo.—^Ruediger v. American Bus Lines, Inc., 426 
S.W.2d 4. 

Bischoff v. Dodson, App., 405 S.W.2d 514— 
Cupp v. Montgomery, App., 408 S.W.2d 353— 
Walker v. Massey, App., 417 S.W.2d 14—Day v. 
Mayberry, App., 421 S.W.2d 34. 

Mont.—O’Brien v. Great Northern R. Co., 421 P.2d 
710, 148 Mont. 429, cert. den. 87 S.Ct. 2034, 387 
U.S. 920, 18 L.Ed.2d 974—Graham v. Rolandson, 
435 P.2d 263, 150 Mont. 270—Suhr v. Sears Roe¬ 
buck & Co., 450 P.2d 87, 152 Mont. 344, 36 
A.L.R.3d 602. 

N.J.—^McLaughlin v. Rova Farms, Inc., 266 A.2d 284, 
56 N.J. 288. 

N.C.—Blackwell v. Butts, 180 S.E.2d 835, 278 N.C. 
615. 

Lienthall v. Glass, 162 S.E.2d 596, 2 N.C.App. 
65. 

N.D.—Linington v. McLean County, 161 N.W.2d 487 
—Koland v. Johnson, 163 N.W.2d 330—Wolff v. 
Light, 169 N.W.2d 93—Trautman v. New Rock- 
ford-Fessenden Co-op Transport Ass’n, 181 
N.W.2d 754. 

Okl—Rader v. Fleming, 429 P.2d 750. 

Pa.—Griffith v. Clearfield Truck Rentals, Inc., 233 
A.2d 896, 427 Pa. 30. 

Rhode V. Kearney, 220 A.2d 378, 208 Pa.Super. 
8—^Wynkoop v. McLendon, 220 A.2d 904, 208 
Pa.Super. 81—^Templm v. Harbold, 231 A.2d 883, 
210 Pa.Super. 310—Pascucci v. Derenick, 245 A.2d 
474, 213 Pa.Super. 49—Walker v. Martin, 257 A.2d 
619, 214 Pa.Super. 287. 


Tenn.—Thomas v. Williamson, 431 S.W.2d 287, 58 
Tenn.App. 444. 

Tex.—Missouri Pac. R. Co. v. Dean, Civ.App., 417 
S.W.2d 357, err. ref. no rev. err. 

Utah—Hindmarsh v. O. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2d 413. 

Va.—Wagner v. Fiery, 143, S.E2d 876. 206 Va. 370— 
Farmer v. Valley Marine Center, Inc., 146 S.£.2d 
265, 206 Va. 737—Carter v. Miley, 163 S.E2d 151, 
209 Va, 206. 

Wash.—France v. Peck, 430 P.2d 513, 71 Wash.2d 592. 

Undisputed facts 

U.S.—Hamer v.'Somerset Steel Erection Co., D.C.W. 
Va.. 284 F.Supp. 553. 

D.C.—^Singer v. Doyle, App., 236 A.2d 436. 

Fla.—Stirling v. Sapp, 229 So.2d 850, app. after remand 
238 So.2d 697. 

Ind,—Stallings v. Dick, 210 N.E.2d 82, 139 Ind.App. 
118—McAllister v. Butler, 220 N.E.2d 540, 139 
Ind.App. 613—Pontious v. Littleton, 255 N.E.2d 
684, 146 Ind.App. 369. 

Ky.—Jeffery v. Ray, 406 S.W.2d 838. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W.2d 685. 

W.Va.—Lewis v. Mclntire, 144 S.E.2d 319, 150 W.Va. 
117—Adkins v. Minton, 151 S.E.2d 295, 151 W.Va. 
229—Hollen v. Linger, 151 S.E.2d 330, 151 W.Va. 
255—Sommcrville v. Pennsylvania R. Co., 155 
S.E.2d 865, 151 W.Va. 709. 
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43.5. R,I.—Barattini v. McGovern, 292 A.2d 860, 110 

R. L 360. 

Wash.—Poston v. Mathers, 462 P.2d 222, 77 Wash.2d 
329. 

44, Del—Beck v. Haley, 239 A.2d 699. 

Mich.—Bay City v. Cames, 143 N.W.2d 148, 3 Mich. 
App. 623. 

Mo.—Tener v. Hill, App., 394 S.W.2d 425. 

R. I.—Barattini v. McGovern, 292 A.2d 860, 110 R.I. 

360. 

S. C.—^Johnson v. Finney, 143 S.E.2d 722, 246 S.C. 366. 

44.5. Mich.—Honorl v. J. L. Hudson Co., 160 
N.W.2d 513, 10 Mich.App. 623. 

Mo.—C.JJS. cited in Van Dyke v. Major Tractor & 
Equipment Co., 557 S.W.2d 11, 14. 

Cupp V, Montgomery, App., 408 S.W.2d 353. 
N.M.—Allen v. Papas, App., 452 P.2d 493, 80 N.M. 
159. 

R.I.—Waltz V. Aycrigg, 235 A.2d 338, 103 R.I. 109. 
Tex.—Sneed v. Fort Worth Transit Co., Civ.App., 427 

S. W.2d 920. 
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44.10. U.S.—Titan Steel Corp. v. Walton, C.A.Utah, 
365 F.2d 542. 

Stanchis v. Hess Oil & Chemical Co., D.C.Pa., 
292 F.Supp. 22, affd. 403 F.2d 24, 

Ga.—^Wilks v. Lingle, 144 S.£.2d 552, 112 Ga.App. 176. 

Iowa—Smith v. Ullerich, 145 N.W.2d 1, 259 Iowa 797. 

Kan.—Elliott v. Chicago, R.L & P.R. Co., 454 P.2d 
124, 203 Kan. 273. 

Ky.—Louisville & N.R. Co. v. Scott, 432 S.W.2d 47. 

Md.—Williamson Truck Lines, Inc. v. Benjamin, 222 
A.2d 375, 244 Md. 1—Campfidd v. Crowthcr, 249 
A.2d 168, 252 Md. 88. 

Mich.—Hackley Union Nat. Bank & Trust Co. v. War¬ 
ren Radio Co., 145 N.W.2d 831, 5 Mich.App. 64. 

Mo.—Hardy v. St. Louis-San Francisco Ry. Co., 406 
S.W.2d 653—Wolfe v. Harms, 413 S.W.2d 204— 
Ruediger v. American Bus Lines, Inc., 426 S.W.2d 
4. 

N.J.—Kent v. Hudson County, 245 A.2d 747, 102 
NJ.Super. 208, affd. 251 A.2d 760, 52 NJ. 546. 

N.M.—Mozert v. Needing, 415 P.2d 364, 76 N.M. 
396-Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

Or.—Ballard v. Rickabaugh Orchards, Inc., 485 P.2d 
1080, 259 Or. 200. 

Pa.—Andrews v. Long, 228 A.2d 760, 425 Pa. 152. 

S.D.—DeBerg v. Kriens, 149 N.W.2d 410, 82 S.D. 502. 
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Wash.—Browning v. Ward, 422 P.2d 12, 70 Wash.2d 

45. 

45. U.S.—Schultz & Lindsay Const. Co. v. Erickson, 
C.A.N.D., 352 F,2d 425. 

Ala,—Baptist Medical Center v. Byars, 271 So.2d 847, 
289 Ala. 713. 

Colo.—Gushurst v, Benham, 417 P.2d 777. 

Del—^Adams v. Kline, Super., 239 A.2d 230. 

D.C.—Akers v. Tomlinson, D.C.App., 222 A.2d 644— 
Wilson V. Brame, App., 228 A.2d 326. 

Idaho—Crane v. Banner, 455 P.2d 313, 93 Idaho 69. 
Kan.—Abston v. Medora Grain, Inc., 482 P.2d 692, 206 
Kan. 727. 

Nev.—Wood V, Southern Pac. Co., 501 P.2d 652, 88 
Nev. 527. 

N.D.—Degenstein v. Ehrman, 145 N.W.2d 493—Jasper 
v. Freitag, 145 N,W.2d 879—Gleson v. Thompson, 
154 N.W.2d 780—Glatt v. Feist, 156 N.W.2d 819, 
28 A.L.R.3d 1278—^Brauer v. James J. Igoe & Sons 
Const., Inc., 186 N.W.2d 459. 

Tex.—Katz v. Southwestern Scrap Materials Co., Civ. 
App., 412 S.W.2d 685. 

Utah—Phillips v. Tooele City Corp., 500 P.2d 669, 28 
Utah 2d 223. 

Wash.—Hoffman v. Gamache. 462 P.2d 203, 1 Wash. 
App. 883—Russell v. ()uigg, 467 P.2d 618, 2 Wash. 
App. 294. 

Undisputed facts 

Colo.—Roberts v. Fisher, 455 P.2d 871, 169 Colo. 288. 
Millers Super Markets v. Hobart, App., 482 P,2d 
413. 

Idaho—Deshazer v. Tompkins, 460 P.2d 402, 93 Idaho 
267. 

Ind.—Pontious v. Littleton, 255 N.E.2d 684, 146 Ind. 
App. 369. 

Wash.—Marsland v. Bullitt Co., 474 P.2d 589, 3 Wash. 
App. 286. 

Wyo.—Murphy v. Petrolane-Wyoming Gas Service, 468 
P.2d 969. 

One inference as matter of law 
Cal—Kuhlmann v. Pascal and Ludwig, 85 (Cal.Rptr. 
199, 5 C.A.3d 144. 
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46. Ill—Jines v. Greyhound Corp., 210 N.E.2d 562, 
33 Ill2d 83. 

Madrazo v. .Michaels, 274 N.E.2d 635, 1 Ill. 
App.3d 583. 

Mich.—Dobbek v. Herman Gundlach, Inc., 164 N.W.2d 
685, 13 Mich.App. 549. 

Mo.—Bond V. Kansas City Transit, Inc., 401 S.W,2d 
440. 

Buff V. Loch, App., 396 S.W.2d 263. 

N.C.—Warren v. Lewis, 160 S.E2d 305, 273 N.C. 457. 

Palpably negligent conduct 

(1) Wash.—Burnett v. Hunt, 486 P.2d 1129, 5 Wash. 
App. 385. 

(2) Iowa—Ackerman v. James, 200 N.W.2d 818. 
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46.10, Ind.—McAllister v. Butler, 220 N.E.2d 540, 
139 IndApp. 613, 

Ky.—Jeffery v. Ray, 406 S.W.2d 838. 

Md.—Bennett v. District Heights Apiartments, Inc., 251 
A.2d 215, 252 Md. 655—Mondawmin Corp. v. 
Kres, 266 A.2d 8, 258 Md. 307. 

Minn.—Fisher v. Edberg, 176 N.W.2d 897, 287 Minn. 
105. 

Pa.—Parker v. Jones, 223 A.2d 229, 423 Pa. 15. 

Va.—Tyree v. Lariew, 158 S.E.2d 140, 208 Va. 382. 
No room for reasonable difference of opinion 
Md.—Reiser v. Abramson, 286 A.2d 91, 264 Md. 372. 
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47. U.S.—Yeager v, J. R. Christ Co., CA.Pa., 

F.2d 96—Wilson v. American Chain & Cable 
CA.Pa., 364 E2d 558. 

Clal.—Hiner v. Hubbard, 49 Cal.Rptr. 157, 240 CM^' 
63. 

Colo,—Reidesel v. Blank, 407 P.2d 30. 
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Ky.—W. L Harper Co. v. Slusher, 4^9 S.W.2d 955. 
Mont.—Clark v. Worrall, 406 P 2d 822. 146 Mont. 
374 —Presser v, Anderson, 407 P.2d 41, 146 Mont. 
396. 

N.D,—Sucher v. Oliver-Mercer Elec., 151 N.W.2d 321. 
SD—Wilson V Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 

Va.—Tyree v. Lariew. 158 S.E.2d 140, 208 Va. 382— 
Biggs V. Manin, 172 S.E.2d 767, 210 Ga. 630. 
Wash.—Marsland v. Bullitt'Co., 474 P.2d 589, 3 Wash. 
App. 286. 

W.Va.—Lewis v. Mclntire, 144 S.E.2d 319, 150 W.Va. 
117. 

Establishment by plaintiffs evidence 
Kan.—Kirsch v, Dondlinger & Sons Const. Co., 482 
P.2d 10, 206 Kan. 701. 

Undisputed facts 

Idaho—Deshazer v. Tompkins, 460 P.2d 402, 93 Idaho 
267. 

Minn.—Johnson v. Moore, 146 N.W.2d 599, 275 Minn. 
292. 

Vt.—LaFaso v. LaFaso. 223 A.2d 814, 126 Vt. 90. 
W.Va—Griffith v. Wood, 149 S.E.2d 205, 150 W.Va. 
678. 

Fixed standard of duty or undisputed facts 
Wash.—Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc., 459 P.2d 79, 1 Wash. 
App. 39—Leach v. Weiss, 467 P.2d 894, 2 Wash. 
App. 437. 
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48. U.S.—Newport v. Cincinnati, N.O. & T.R. Ry, 
C.A.Ky., 509 F.2d 1246, applying Tennessee law. 

III.—Haas V Woodard, 209 N.E.2d 864, 61 Ill.App.2d 
378. 

Iowa—Rice v. McDonald, 138 N.W.2<i 889, 258 Iowa 
372. 

Failure to establish due care 
(2) III—Chicago & I.M. Ry. Co. v. Pillsbury Mills, 
Inc., 198 N.E.2d 126, 47 Ill.App.2d 373, revd. on oth. 
grds. 208 N.E.2d 573, 32 II1.2d 600, 19 A.L.R.3d 921. 

48.5. N.M.—Stewart v. Barnes, App., 451 P.2d 1006, 
80 N.M. 102—Allen v. Papas. App., 452 P.2d 493, 
80 N.M. 159—Garcia v. Barber’s Super Markets, 
Inc., App., 463 P,2d 516, 81 N.M. 92. 
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49. U.S.—Smith v, Illinois Cent R. Co., C.A.Tenn., 
394 F.2d 254. 

Mo.—Helming v. Dulle, 441 S.W.2d 350. 

Pagan v. City of Kennetl, App., 427 S.W.2d 251. 
N.D.—Gleson v. Thompson, 154 N.W.2d 780. 

Only reasonable hypothesis 
<2al—Hogue v. Southern Pac. Co., 81 Cal.Rptr. 765, 
460 P.2d 965, 1 C.3d 253, 

Inescapable conclusion 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. 

Rozik V. Heilman, 45 Wash.Co. 189. 

No other legitimate inference 
Nev.—Wood V. Southern Pac. Co., 501 P.2d 652, 88 
Nev. 527. 
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49.5, U S.—Newport v. Cincinnati, N.O. & T.P. Ry., 
C.A.Ky., 509 F.2d 1246, applying Tennessee law. 
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49,10. Ill.—Chicago & I.M. Ry. <2o. v. Pillsbury 
Mills, Inc., 198 N.E.2d 126, 47 IlI.App,2d 373, 
revd. on oth. grds. 208 N.E.2d 573, 32 Ill,2d 600, 
19 A.L.R.3d 921. 

Okl.—Rader v. Fleming, 429 P.2d 750. 

Pa.—Perciavalle v. Smith, 252 A.2d 702, 434 Pa. 86. 
Gardner v. Maley, 215 A.2d 285, 207 Pa.Super. 
109—Borsa v. Great Atlantic & Pac. Tea Co., 215 
A.2d 289, 207 Pa.Super 63—Payne v. Wheeler, 
215 A.2d 316, 207 Pa.Super. 25—Helfrich v. 
Brown, 249 A.2d 778, 213 Pa.Super. 463. 


Audia V. Gay Apparel Corp., 22 Law.L.J. 251. 
Tenn.—Frady v. Smith, 519 S.W.2d 584. 

Distinctive, prominent, and decisive character of 
negligence 

U.S.—Wurz V. Abe Pollin, Inc., CA.Md., 384 F.2d 549. 
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49.15. U.S,—Brough v. Strathmann Supply Co., C.A. 
Pa., 358 F,2d 374—Union Pac. R. Co. v. Lumbert, 
C.A.Wyo., 401 F. 2 d 699. 

Pewatts V. J. C. Penney Co., D.C.Pa., 238 
F.Supp. 736, remd., C.A., 356 F.2d 586—Gilmore 
V. Lake Shore Motor Freight Co., D.C.Pa., 331 
F.Supp. 1171. 

Pa.—Gillingham v. Patz, 239 A 2d 287, 429 Pa. 308— 
Quinn V. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268—Kresovich v. Fitzsimmons, 264 A.2d 585, 439 
Pa. 10. 

Deibold v. Sommerville, 215 A.2d 313, 207 Pa. 
Super. 31. 
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49.20. N.C—May v. Mitchell, 176 S.E.2d 3, 9 N.C. 
App 298. 

Pa.—Hollem v. Verhovsek, 287 A.2d 145, 220 Pa.Super. 
343. 

49J5. Neb.—Jeffrey v. Retzlaff, 191 N.W.2d 436, 
187 Neb. 372. 

N.C.—Riddick V. Whitaker. 185 S.E.2d 602, 13 N.C. 

App. 416, cert. den. 187 S.E.2d 585, 281 N.C. 154. 
Wash —O’Dell v. Chicago, M., St. P. & P.R. Co.. 496 
P.2d 519, 6 Wash.App. 817. 

50.5. III.—Bozarth v. McGrath Sand & Gravel Co, 
271 N.E2d 374, 133 Ill.App.2d 713. 

Kan.—Canfield v. Oberzan. 410 P.2d 339, 196 Kan. 
107. 

§ 256. -Knowledge of Danger in 

General 

51. Miss.—Daves v. Reed, 222 So.2d 411. 

Mo,—Musgraves v. National Dairy Products Corp., 400 
S.W.2d 93. 

N.C—Moody v. Kersey, 155 S.E.2d 215, 270 N.C 614. 
Pa.—Farrell v. Bonner, 227 A.2d 683, 424 Pa. 301. 
Tenn.—Stringer v. Cooper, App., 486 S.E.2d 751. 

Tex.—Briones v. Levine’s, Inc., Civ.App., 415 S.W.2d 
460, err, ref. no rev. err. app. after remand 435 
S.W.2d 876, affd., Sup., 446 S.W.2d 7—Rackley v. 
Model Markets, Inc,, Civ.App., 417 S,W.2d 89, err. 
ref. no rev. err. 

Wash.—Detrick v. Garretson Packing Co., 440 P.2d 
834, 73 Wash.2d 804. 
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52. Wyo.—McKee v. Pacific Power & Light Co., 417 
P.2d 426. 

Evidence held insufficient to raise jury question 
U.S.—Bitsos v. Red Owl Stores, Inc., C.A-S.D., 459 
F.2d 656. 

52.5. U.S.—Frankel v. Lull Engineering Co., D.C.Pa., 
334 F.Supp. 913, affd., C.A., 470 F.2d 995, 

Ga,—Smith v. Smith, 187 S.£.2d 330, 125 Ga.App. 257. 
Kan.—Autry v. Walls I.G.A. Foodliner, Inc., 496 P.2d 
303, 209 Kan. 424, 747. 

N.M.—Garcia v. Barber’s Super Markets, Inc., App., 
463 P.2d 516, 81 N.M. 92. 

Danger of doing certain act 
(2) One is not required to detour from walking on a 
snow and ice covered path. 

N.Y.—Goslin v. Nine Platt Corp., 333 N.Y.S.2d 352, 39 
A.D.2d 986. 

52.10. Tex,—^Texaco, Inc. v. Spires, Civ.App., 435 
S.W,2d 550, err. ref. no rev. err.—^Thomas v. T. C. 
Bateson Co., Civ.App., 437 S.W.2d 386, err. ref. 
no rev. err. 

Wash.—Detrick v. Garretson Packing Co., 440 P.2d 
834, 73 Wash.2d 804. 
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§ 257(1). -Duty to Observe De¬ 

fects, and Precautions 
Against Known Dangers 

53, U.S,—Kalopodes v. Federal Reserve Bank of 
Richmond, C.A.Va., 367 F.2d 47. 24 A.L.R.3d 
380—Nuckoles v. F. W. Woolworth Co., CA.Va., 
372 F.2d 286. 

Alaska—Harris v. Barrett & Lesh, Inc., 426 P.2d 331. 

Fla.—Winn-Dixie Stores, Inc. v. Holmes, App., 190 
So.2d 19—Hogge v. U.S. Rubber Co., App., 192 
So.2d 501—Green v. The Jesters, App., 199 So.2d 
785—Maas Bros., Inc. v. Bishop, App., 204 So.2d 
16. 

Ga.—^Jacobs Pharmacy Co. v. Gipson, 159 S.E.2d 171, 
116 Ga.App. 760—LaBranche v. Johnson. 193 
S.E.2d 228, 127 Ga.App. 244. 

Ill,—Sterba v. First Federal Sav. & Loan Ass’n of Elgin, 
222 N.E.2d 547, 77 Ill.App.2d 380. 

Kan.—Bingham v. Hillcrest Bowl, Inc., 427 P.2d 591, 
199 Kan. 40. 

Ky.—Post V. American Cleaning Equipment Corp., 437 
S.W.2d 516—Hombeck v. Food Basket No. 1, 494 
S.W.2d 87. 

Md.—^Tie Bar, Inc. v. Shartzer, 241 A. 2d 582, 249 Md. 
711. 

Mich.—Fnes v. Merkley, 154 N.W.2d 50, 8 Mich.App. 
177. 

Minn.—Lapides v. Wagenhals, 173 N.W.2d 334, 285 
Minn. 403. 

N.Y.—Bergmann v. Daino, 274 N.Y.S.2d 309, 26 
A.D.2d 889. 

Okl.—Jack Healey Linen Service Co. v, Travis, 434 P.2d 
924. 

Pa.—Audia v. Gay Apparel Corp., 22 Law.L.J. 251. 

Tex.—Arambula v. J. M. Dellinger, Inc., Civ.App., 415 
S.W.2d 456, err. ref. no rev. err.—Rackley v. Mod¬ 
el Markets, Inc., Civ.App., 417 S.W.2d 89, err. ref. 
no rev. err. 

Utah—Hindmarsh v. 0. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2d 413. 

Wash.—Hampton v. Lynch Motor Co., 495 P.2d 345, 6 
Wash.App. 644—O’Dell v. Chicago, M., St. P. & 
P.R. Co., 496 P.2d 519, 6 Wash.App. 817. 

Wis.—Shoemaker v. Marc’s Big Boy, 187 N.W.2d 815, 
51 Wis.2d 611. 

Lookout 

Tex.—Snead v. H. E. Butt Grocery Co., Civ.App., 397 
S.W.2d 332—Berry v. Sunshine Laundries & Dry 
Cleaning Corp., Civ.App., 387 S.W.2d 948, err. ef. 
no rev. err.- 7 -Industrial Oxygen Co. v. Campbell, 
Civ.App., 405 S.W.2d 794—Sproles v. L. J. Sharp 
Hardware, Inc., Civ.App., 419 S.W.2d 680, err. ref. 
no rev. err.—Reddick v. Lindquist, Civ.App., 484 
S.W.2d 441. 

tVhether danger was obvious, etc. 

Cal.—Beauchamp v. Los Gatos Golf (bourse, 77 Cal. 
Rptr. 914, 273 C.A.2d 20. 

Tex.—El Rancho Restaurants, Inc. v. Garfield, Civ. 
App., 440 S.W.2d 873, err. ref. no rev. err. 

Invitee 

(3) Other statements. 

U.$.—Dvorak v. Holiday Inns of America, Inc., CA. 
Fla., 429 F.2d 54. 

Ga.—Rogers v. Bragg, 160 S.E.2d 217, 117 Ga.App. 
295. 
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53.5. Fla.—Maximo Moorings Marine Center, Inc. v. 
Walke, App., 196 So. 2 d 215. 

Idaho—Otts V. Brough, 409 P.2d 95, 90 Idaho 124. 

N.Y.—^Washington v. Longview Terrace* Apartments, 
Inc., 324 N.Y.S.2d 783, 37 A.D.2d 809. 

Ohio—Grossnickle v. Village of Germantown, 209 
N.E.2d 442, 3 Ohio St.2d 96. 

Wash.—Chase v. Continental Trading Corp., 485 P.2d 
463, 5 Wash.App. 41. 

55. Fla.—Hagge v. U.S. Rubber Co., App., 192 So.2d 
501— Stueber v. Maintenance, Inc., App., 205 
So.2d 305. 
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Minn.—Carlson v. Rand, 146 N.W.2d 190, 275 Minn. 
272. 28 A.L.R.3d 592. 

Tex.—Kidd v, Lone Star Gas Co., Civ.App., 414 
S.W.2d 708, err. ref. no rev. err. 

Wash.—Porter v. Lee, 502 P.2d 488, 7 Wash.App. 715. 

Open and obvious condition 

U.S.—^Dvorak v. Holiday Inns of America, Inc., CA. 
Fla., 429 F,2d 54. 

Tex.—Massman-Johnson v. Gundolf, 484 S.W.2d 555. 

(2) Question whether plaintiff should be charged with 

knowledge as matter of law held for court. 

U.S.—Myers v. Day & Zimmermann, Inc., C.A.Tex., 
427 F.2d 248. 

Duty to see what is plainly visible 

(2) Minn.—Coenen v. Buckman Bldg. Corp., 153 

N.W.2d 329, 278 Minn. 193. 

55.5. Md.—Kasten Const. Co. v. Evans, 273 A.2d 90, 
260 Md. 536. 

Mo.—^Burke v. Coca-Cola Bottling Co. of St. Louis, 
App., 457 S.W.2d 218. 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W.2d 787. 

56. Alaska—Cummins v. King and Sons, 453 P.2d 
465. 

Ga.—Chotas v. J. P. Allen & Co., 149 S.E.2d 527, 113 
Ga.App. 731. 

m.—Fisher v. Lang, 292 N.E.2d 915, 9 Ill.App.3d 696. 

Kan.—Mid-Century Ins. Co. v. Latimer, 508 P.2d 935, 
211 Kan. 810. 

Ky.—Cassidy v. Fertig, 438 S.W.2d 346. 

Md.—Snider v. Senneville, 298 A.2d 175, 267 Md. 552. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Uren v. Toth. 146 N.W.2d 137, 5 Mich.App. 
170. 

Mo.—Musgraves v. National Dairy Products Corp., 400 
S.W.2d 93. 

N.C.—Presnell v. Payne, 157 S.E2d 601, 272 N.C. 
11—MeWUliams v. Parham, 160 S.E.2d 692, 273 
N.C. 592. 

Pa.—Farrell v. Bonner, 227 A.2d 683, 424 Pa. 301. 

Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. 

Tex.—Orkin Exterminating Co. v. Schorsch, Civ.App., 
436 S.W.2d 422. 

Wash.—Logue v. Swanson’s Food, Inc., 507 P.2d 1204, 
8 WasKApp. 460. 

Wis.—Bishop v. Johnson, 152 N.W.2d 887, 36 Wis.2d 
64. 
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57. Exercise of some care 

Tex.—Dunlap v. Executive Inn Motor Hotel Corp,, 
Civ.App., 404 S.W.2d 842, err. ref. no rev. err. 

57.10. Cal.—Markewych v. Altshules, 63 Cal.Rptr, 

335, 255 C.A.2d 642. 

Sufficient cause for distraction 

(2) Fla.—Allied Business Ass’n v. Saling, App., 227 

So.2d 712. 

(3) Other statements. 

Fla.—Stueber v. Maintenance, Inc., App., 205 So.2d 
305. 

(3) Ga.—LaBranche v. Johnson, 193 S.E.2d 228, 127 

Ga.App. 244. 

58. Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind. 
App. 118. 

Mo.—^Burch v. Moore’s Super Market, Inc., 397 S,W.2d 
590. 

§ 257(2).-Particular Cir¬ 

cumstances or Causes of 
Injuries 
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59. U.S.—High Voltage Engineering Corp. v. Pierce, 
C.A.N.M., 359 F.2d 33, 21 A.L.R.3d 1345— 
McAUister v. Catlett, C.A.Ky., 374 F.2d 789— 
U.S. Steel v. Warner, CA.Utah, 378 F.2d 995— 
Lebrecht v. Bethlehem Steel Corp., C.A.N.Y., 402 
R2d 585, 37 A.L.R.3d 1072—Kaltrider v. Young 


Men’s Christian Ass’n of Cleveland, Ohio, C.A. 
Ohio, 457 F.2d 768. 

Ala.—Southern Minerals Co. v. Barrett, 199 So.2d 87, 
281 Ala. 76—Kingsberry Homes Corp. v. Ralston, 
235 So.2d 371, 285 Ala. 600. 

Cal.—Walnut Creek Aggregates Co. v. Testing Engi¬ 
neers Inc., 56 Cal.Rptr. 700, 248 CA.2d 690— 
Howe V. Pioneer Mfg. Co., 68 Cal.Rptr. 617. 262 
C.A.2d 330—Sweeney v. Stone, 71 Cal.Rptr. 497, 
265 C.A.2d 693—^Mezerkor v. Texaco Oil Co., 72 
Cai.Rptr. 1. 266 CA.2d 76, rch. den. 72 Cal.Rptr. 
639. 

Colo.—Stulik V. Cascade Ave. Medical Bldg., Inc., 
App., 471 P,2d 615. 

Conn.—Darling v. Burronc Bros., Inc., 292 A.2d 912, 
162 Conn. 187. 

Fla.—Sinclair Refining Co. v. Butler, App., 172 So.2d 
499, cert, discharged. Sup., 190 So.2d ^3—Coun¬ 
try Club of Coral Gables v. McHale, App., 188 
So.2d 405—Miami Com-O-Wash, Inc. v. 

McGough, App., 195 So.2d 227, 23 A.L.R.3d 1242 
—Landry v. Sterling Apartments, Inc., App., 231 
So.2d 225. 

Ga.—Horton v. Nichols, 162 S.E.2d 208, 117 Ga.App. 
748. 

Idaho—Christensen v. Stuchlik, 427 P.2d 278, 91 Idaho 
504. 

Ill.—Stephenson v. Air Products & Chemicals, Inc., 252 
N.E.2d 366, 114 Ill.App.2d 124. 

Iowa—Capener v. Duin, 173 N.W.2d 80. 

Kan.—Bender v. Bulger Cadillac-Oldsmobile, Inc., 490 
P.2d 361, 208 Kan. 72. 

Ky.—Jones v. Winn-Dixie of Louisville, Inc., 458 
S.W.2d 767. 

Md.—Harnson v. Mayor and City Council of Balti¬ 
more, 234 A.2d 135, 247 Md. 583. 

Minn.—Bates v. Rooi-Lowell Mfg. Co., 149 N,W.2d 
507, 276 Minn. 222. 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39—Krez v. Mickel, 431 S.W.2d 213. 

N.C.—Chandler v. Moreland Chemical Co., 154 S.E.2d 
502, 270 N.C. 395. 

Graves v. Harrington, 171 S.E.2d 218, 6 N.C 
App. 717. 

Tex.—Scott v. Liebman, 404 S.W.2d 288. 

Birdsall v. Counts, Civ.App., 450 S.W.2d 136, 
err. ref. no rev. err.—Cantrell v. Markham & 
Brown Co. and Associates, Civ.App., 452 S.W.2d 
940. 

Wash.—^Wyatt v, Armco Steel Corp., 424 P.2d 918, 70 
Wash.2d 1017—Martin v. Kidwiler, 426 P.2d 489, 
71 Wash.2d 47. 

Pichler v. Pacific Mechanical Constructors, 462 
P,2d 960, 1 Wash.App. 447. 
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60. U.S.—Associated Dry Goods Corp. v. Drake, 
C.A.MO., 394 F.2d 637. 

Colo.—Montgomery Ward & Co. v. Kerns, 470 P.2d 34, 
172 Colo. 59. 

Fla.—Morrison Cafeterias Consol, Inc. v. Lee, App., 
215 So.2d 491. 

Ill—Lembeck v. Brady, 222 N.E2d 704, 78 niApp.2d 
146. 

S.C.—Bootle V. Labrasca, Inc., 177 S.E2d 544, 255 S.C. 
134. 

Tenn.—Roberts v. Tennessee Wesleyan College, 450 
S.W.2d 21, 60 Tenn.App. 624. 

Vt.—Cameron v. AbatieU, 241 A.2d 310, 127 Vt. UL 

60.5. U.S.—Bitsos v. Red Owl Stores, Inc., C.A.S.D., 
459 F.2d 656. 

Pa.—Kuminkoski v. Daum, 240 A.2d 524, 429 Pa. 494. 
Payne v. Wheeler, 215 A.2d 316, 207 Pa.Super. 
25. ' 

60.10. Colo.— Denver Dry Goods Co. v. Gettman, 
448 P.2d 954, 167 Colo. 539. 

Md.—Mondawmin Corp. v. Kres, 266 A,2d 8 , 258 Md. 
307. 
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60.15. Del—Hoksch v. Stratford Apartments, Inc., 
Super., 283 A.2d 687. 
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Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 Neb. 
722. 

N.Y.—Mason v. Eagles Lodge, 290 N.Y.S.2d 56, 30 
A.D.2d 605 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su- 
per. 478. 

Vt.—Smith V. Monmaney, 255 A.2d 674, 127 Vt. 585. 

Wis.—Flintrop v. Lefco, 190 N.W.2d 140, 52 Wis.2d 
244. 

61. U.S.—Baker v. American Sur. Co., C.A.La., 397 
F.2d 725. 

Ga.—Chotas v, J. P. Allen & Co., 149 S.E.2d 527, 113 
Ga.App. 731—Siegel v. 1156 Woodland, Inc., 154 
S.E2d 263, 115 Ga.App. 178. 

Md.—Gast, Inc. v, Kitchner, 234 A.2d 127, 247 Md. 
677. 

N.H.—O’Neal v. F. W. Woolworth Co., 247 A.2d 183, 
109 N,H. 197. 

61.5. Mo—Cupp V. Montgomery, App., 408 S.W.2d 
353. 

61.15, Tex.—Spring Branch Bank v. Wright, Civ. 
App., 404 S,W.2d 659, err. ref. no rev, err. 
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62. U.S.—Sedlock v. Midco Co. Hotels Corp., C.A. 
Pa., 421 F.2d 1348. 

Cal—Hanberry v. Hearst Corp., 81 Cal.Rptr. 519, 274 
CA.2d 680, 39 A.L.R.3d 173. 

Neb.—Presho v. J. M. McDonald Co., 151 N.W.2d 451, 
181 Neb. 840. 

Okl—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

62.10. Mich.—Pollack v. Oak Office Bldg. 151 
N.W.2d 353, 7 Mich.App. 173. 

Minn.—Knutson v. Arrigoni Bros. Co., 147 N.W.2d 
561, 275 Minn. 408. 

Miss.—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So.2d 856. 

62.15. Mass.—Thomas v. Tom’s Food World, Inc., 
226 N.E 2 d 188, 352 Mass. 449. 

62.20. N.C.—Forrest v. S, H. Kress & Co., 161 
S.E2d 225, 1 N,C.App. 305—Lanier v. Roses 
Stores, Inc., 163 S.E2d 416, 2 N.C.App. 501. 

62.25. Iowa—Greenwell v. Meredith Corp., 189 
N.W.2d 901. 

Tex.—Sproles v. L. J. Sharp Hardware, Inc., Civ.App., 
419 S.W.2d 680, err. ref. no rev. err. 

62.30. N.M.—Garcia v. Barber’s Super Markets, Inc., 
App., 463 P.2d 516, 81 N.M. 92. 

Okl—Jack Healey Linen Service Co. v. Travis, 434 P.2d 
924. 

Or.—Collins v. Kienow’s Food Stores, 444 P.2d 546, 
251 Or. 16—Wilsey v. Campbell. 467 P. 2 d 964, 255 
Or. 420. 

Va.—Taylor v. Great Atlantic & Pac. Tea Co., 161 
S.E.2d 692, 209 Va. 64. 
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62.35. U.S.—Morris v. Gimbel Bros., Inc., C.A.Pa., 
394 F.2d 143. 

Fla.—Carter v. Parker, App., 183 So.2d 3—Landry v. 
Sterling Apartments, Inc., App., 231 So.2d 225. 

Ga.—Callaway v. Atlantic & Pac. Tea Co., 156 S.E.2d 
174, 115 Ga.App. 769. 

Iowa—Forsberg v. M. L. Parker Co., 139 N.W.2d 315, 
258 Iowa 513. 

Mass.—Griffin v. Demeijian, 213 N.E2d 384, 350 
Mass. 47, declining to follow O’Neil v. W. T. Grant 
Co., 335 Mass. 234, 139 N.E.2d 406. 

N.Y.—Cameron v. H. C. Bohack Co., 280 N.Y.S.2d 
483, 27 A.D.2d 362. 

Pa.—Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Super. 63. 

Tex,—^H.E.B. Food Stores, Inc. v, Wamcke, Civ.App., 
444 S.W.2d 954. 

Wash.—Smith v. B & 1 Sales Co., 443 P.2d 819, 74 
Wash.2d 151. 

63. U.S.—Yeager v. J. R. Christ Co., C.A.Pa., 364 
F,2d 96—Spurr v. LaSalle Const. Co., C.A.111., 
385 F.2d 322—Hanover Ins. Co. v. Berry, CA. 
La., 416 F.2d 279. 
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Stewart v. Gas Service Co, D.C.Kan., 252 
F.Supp. 385. 

Ctolo.—Mile High Fence Co. v. Radovich, 474 P.2d 796, 
28 CoIo.App. 400, affd., 489 P.2<I 308, 175 Colo. 
537. 

Mich.~HaII v. Wood, 181 N.W.2d 924, 26 Mich.App. 
135. 

Mo.—^Whitney v. Central Paper Stock Co., App., 446 

S.W.2d 415. 

Ohio—Salemi v. Duffy Const. Corp., App., 197 N.E2d 
397, revd, on oth. grds., 209 N.E.2d 566, 3 Ohio 
St.2d 169, ccrt. den. 86 S.Ct. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh. den. 86 S.Ct. 1271, 383 U.S. 973, 
16 L.Ed.2d 313. 

Pa.—Argo V. Goodstein. 265 A.2d 783, 438 Pa. 468. 
Latch V. Rebum, 281 A.2d 673, 220 Pa.Super. 
396. 

Vt—Morgan v. Renehan-Akers Co., 236 A.2d 645, 126 
Vt. 494. 
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64. U.S.—Karlson v. 305 East 43rd St. Corp., C.A. 
N.Y., 370 F.2d 467, cert. den. 87 S.Ct. 1690, 387 
U.S. 905. 18 L.Ed.2d 625. 
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66 . Mo.—Albers v. Gehlert, 409 S.W.2d 682. 

67. NJ.—Zentz v. Toop, 222 A-2d 290, 92 N.J.Super. 
105, affd. 234 A.2d 96, 50 NJ. 250. 

N.C.—Graves v. Harrington, 171 S.E.2d 218, 6 N.C. 
App. 717. 

Water pipe 

Fla.—1661 Corp. v, Snyder, App., 267 So.2d 362. 

67.10. Pa.—McKown v, Dcmmler Properties, Inc., 
214 A.2d 626, 419 Pa. 475. 

67.15. Jkld.—Raff v. Acme Markets, Inc., 233 A 2d 
786, 247 Md. 591. 

Minn.—Peterson v. W. T. Rawleigh Co., 144 N.W.2d 
555, 274 Minn. 495. 

Mo.—Burch v. Moore’s Super Market, Inc., 397 S.W.2d 
590. 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222. 

Utah—Hindtnarsh v. 0. P. Skaggs Foodliner, 446 P.2d 
410, 21 Utah 2 d 413. 

67.20. U.S.—Hamer v. John McShain, Inc. of Md., 
C.A.W.Va., 394 F.2d 480. 

Iowa—Smith v. UUerich, 145 N.W.2d 1, 259 Iowa 797. 
Mont.—Gagnier v. Curran Const. Co., 443 P.2d 894, 
151 Mont. 468. 



68 . Fla.—McRae v. Winn Dixie Stores, Inc., App., 
227 So.2d 214. 

Ga.—Banks V. Champion, 162 S.E.2d 824, 118 Ga.App. 
79. 

Mo.—Gilpin v. Gerbes Supermarket, Inc., 446 S.W.2d 
615. 

S.C—KimbrcU v. Bi-Lo, Inc., 150 S.E.2d 79, 248 S.C. 
365. 

69. S.C.—Turner v. Sinclair Refining Co., 173 S.E.2d 
356, 254 S.C. 36. 

69,5, Ariz.—^Zakroff v. May, 443 P.2d 916, 8 Ariz. 
App. 101. 

Ga.—Welsh v. Fowler, 183 S.E.2d 574, 124 Ga.App. 
369., 

Mo.—Fehlbaum v. Newhouse 'Broadcasting Corp., 
App., 483 S.W.2d 664. 

Tex.—<3antrell V. Markham & Brown Co. and Associ¬ 
ates, Civ.App., 452 S.W.2d 940. 

70. Colo.—Calerich v. Cudahy Packing Co., 460 P.2d 
801, 170 Colo. 222. 

71. Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 
Iowa 260—Adams v. R. S. Bacon Veneer Co., 162 
N.W.2d 470. 

Pa.—(3uinn v. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268. 

Vt.—Uttrell v. Swain, 239 A.2d 195, 127 Vt. 33. 
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72, Wash.—Jurgens v. American Legion, Dept, of 
Wash., Cashmere Post No. 64, Inc., 459 P.2d 79, 1 
Wash.App. 39, 

Golf ball 

N.Y.—^Jenks v. McGranaghan, 322 N.Y.S.2d 316, 37 
A.D.2d 638, affd. 285 N.E2d 876, 30 N.Y.2d 475, 
334 N.Y.S.2d 641. 

N.C.—McWilliams v. Parham, 160 S.E.2d 692, 273 
N.C. 592. 

75. Colo.—Roberts v. Fisher, 455 P.2d 871, 169 Colo. 
288. 

InstmctiTe movement to avoid collision 

Ky.—Arens v. McHale, 453 S.W.2d 754. 

75.5, Mo.—Cover v. Phillips Pipe Line Co., 454 
S.W.2d 507. 

N.C.—Graves v. Harrington, 171 S.E.2d 218, 6 N.C. 
App. 717. 

S.D.—Miller v. Baken Park, Inc., 175 N.W.2d 605, 84 
S.D. 624, mod. on oth. grds. 178 N.W.2d 560, 85 
S.D. 133—Miller v. Baken Park, Inc., 178 N.W.2d 
560, 85 S.D. 133. 

Windovp awning 

Ill.—Sterba v. First Federal Sav. & Loan Ass’n of Elgin, 
222 N.E.2d 547, 77 IU-App.2d 380. 

75.10. Tex.—Miles-Sierra Co. v. Castillo, Civ.App., 
398 S.W.2d 948, err. ref. no rev. err. 

Crane 

U.S.—clones & Laughlin Steel Corp. v. Matheme, C.A. 
U., 348 F.2d 394. 

Mich.—Koehler v. Detroit Edison Co., 174 N,W.2d 
827, 383 Mich. 224. 

76. U.S.—Dazenko v. James Hunter Mach. Co,, C.A. 
III. 393 F.2d 287—Wallner v. Kitchens of Sara 
Lee. Inc., C.A.I11.. 419 F.2d 1028. 

Ala.—Mobile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463. 

Mich.—Cooper v. Tranter Mfg., Inc., 143 N.W.2d 772, 
4 Mich.App. 71. 

Mo.—Newsom v. Crockett, App., 453 S.W.2d 674, 

Or.—Rich V. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185, 

Washing machine 

N.Y.—^Jacob V. Montgomery Ward & Co., 310 N.Y. 
S.2d 526, 34 A.D.2d 677. 
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78.10. Utah—Foster v. Steed, 459 P.2d 1021, 23 Utah 
2d 148. 

79.15. U.S.—Parris v. M. A. Bruder & Sons, Inc., 
D.C.Pa., 261 F.Supp. 406. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

80. Home permanent wave set 

Wash.—Matthias v. Lehn & Fink Products Corp., 424 
P.2d 284, 70 Wash.2d 541. 

81. U.S.—Farmers Co-op. Elevator Ass’n Non-Stpek 
of Big Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 
224, cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 
L.Ed.2d 659, reh. den. 88 S.Ct. 815, 390 U.S. 913, 
19 L.Ed.2d 887. 

N.H.—Brown v. Montgomery Ward & Co., 254 A.2d 
840, 109 N.H. 377. 

82. U.S.—Gobem v. Metals & Controls, Inc., C.A. 
Mass., 418 F.2d 290. 
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86.5. Ky.—Wagers v. Frantz, Inc., 445 S.W.2d 453, 
app. after remand 488 S.W.2d 700. 

Wash—Simpson Timber Co, v. Lijutic Industries, Inc., 
463 P.2d 243, 1 Wash.App. 631. 

87, Fla.—Landry v. Sterling Apartments, Inc., App., 
231 So. 2 d 225. 

N.C.—Moody v. Kersey, 155 S.E. 2 d 215, 270 N.C 614. 

Fall in store 

Kan.—Warren v, T.G. & Y. Stores, Co., 499 P.2d 201 , 
210 Kan. 43. 
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88. Since the publication of Corpus Juris Secundum 
the case of Downs v. Cammarano cited to the text 
has been reversed the court holding that contrib¬ 
utory negligence should have been submitted to 
the jury. 

Pa.—Downs v. Cammarano, 218 A.2d 604, 207 Pa.Su¬ 
per. 478. 

91,5. Ill—Clark v, Quincy Housing Authority, 229 
N.E.2d 780, 86 Ill.App.2d 458. 

§ 258. -Acts in Emergencies 
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93. Cal.—Markcwych v. Altshules, 63 Cal.Rptr. 335, 
255 C.A.2d 642. 

Me.—Hoch V. Doughty, 224 A.2d 54. 

N.C.—Williams v. Boulerice, 149 S.E.2d 590, 268 N.C. 
62. 

Tex.—Gobel v. City of Houston, Civ.App., 455 S.W.2d 
776, err. ref. no rev. err. 

94. Cal—Castro v. E. A. Irish, Contractor, 57 Cal. 
Rptr. 477, 249 C.A.2d 390. 

97. U.S.—Taylor v. Bair, CA.Tex., 414 F.2d 815. 
Ariz.—Sulpher Springs Valley Elec. Co-op., Inc. v. Ver- 
dugo, 481 P.2d 511, 14 Ariz.App. 141. 

Iowa—Henneman v. McCalla, 148 N.W.2d 447, 260 
Iowa 60. 

Tex.—Bell Cab Co. v. Vasquez, Civ.App., 434 S.W.2d 
714, err. ref. no rev. err. 

§ 260. -Persons Under Disabili¬ 

ty 

page 894 

3. III—Birchfield v. Wabash-Monroe Garage & Park¬ 

ing Corp., 252 N.E.2d 89, 113 IlI.App.2d 178. 

4. Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, 

Inc., App., 494 S.W.2d 787. 

6 . Md.—Cast, Inc. v. Kitchner. 234 A.2d 127, 247 

Md. 677. 

N.Y.—Rodak v. Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 

7. D.C.—Lester v. Dunn, C.A., 436 F.2d 300, 141 

U.S.App.D.C. 146, stating Maryland law, app. 
after remand 475 F.2d 983. 

Fla.—Walters v. Independent Concrete Products, Inc., 
App., 259 So.2d 186. 

Ga.—Shirev v. Woods, 165 S.E.2d 891, 118 Ga.App. 
851. 

Ill—Strasma v. Lemke, 250 N.E.2d 305, 111 in.App.2d 
377. 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75. 

Mo.—Day v. Mayberry, App., 421 S.W.2d 34. 

Neb.—Vacant! v. Montes, 142 N.W.2d 318, 180 Neb. 
232. 

N.Y.—Kearney v. Roman Catholic Church of St. Paul, 
295 N.Y.S.2d 186, 31 A.D.2d 541—Mandel v. 
Trumpeldor, 342 N.Y.S.2d 380, 41 A.D.2d 819. 
Ohio—Parker v. Hansen, 217 N.E.2d 706, 6 Ohio 
App.2d 214. 

Between seven and fourteen years 

(1) III—Kronenberger v. Husky, 231 N.E.2d 385, 38 
II1.2d 376, on remand 235 N.E.2d 157, 93 Ill.App.2d 
76—Bertagnolli v. Ambler, 295 N.E.2d 279, 10 Ill. 
App.3d 983. 

N.C—Bell V. Page, 156 S.E.2d 711, 271 N.C. 396. 
W.Va.—Sutton v. Monongahela Power Co., 158 $.£.2d 
98, 151 W.Va. 961. 

(2) III.—American Nat. Bank & Trust Co. v. Penn¬ 
sylvania R. Co., 202 N,E.2d 79. 52 IllApp.2d 406, revd. 
on oth. grds. 219 N.E.2d 529, 35 in.2d 145, cert. den. 87 

5. CL 777, 385 U.S. 1035, 17 L.Ed.2d 683. 
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9. Ga.—Jackson v. Young, 187 S.E.2d 564, 125 Ga. 

App. 342, 

Kan.—Bartlett v. Heersche, 462 P.2d 763. 204 Kan. 
392. app. after remand 547 P.2d 800, 219 Kan. 148. 

10. Fla.—Swindell v. Hellkamp, App., 232 So.2d 186. 
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Four year old 

Mass.—Brown v. Knight, 285 N.E.2d 790, 362 Mass. 
350. 

11. Colo.—Schaffner v. Smith, 407 P.2d 23, 158 Colo. 
387. 

lU.—Hendricks v. Peabody Coal Co., 253 N.E.2d 56, 
115 ni.App.2d 35. 

Ky.—Lareau v. Trader, 403 S.W.2d 265. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270. 

Ohio—Parker v. Hansen, 217 N.E.2d 706, 6 Ohio 
App.2d 214. 

Wash.—Seholm v. Hamilton, 419 P.2d 328, 69 Wash.2d 
604. 
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12. Ill.—Huff V. Illinois Cent. R. Co., 280 N.E.2d 
256, 4 Ill.App.3d 113. 

Wash.—Dingwall v. McKerricher, 450 P.2d 947, 75 
Wash.2d 352. 

13. Ind.—Hollowell v. Greenfield, 216 N.E.2d 537, 
142 Ind.App. 344. 

N.H.—Hamel v. Crosietier, 256 A.2d 143, 109 N.H. 
505. 

Not question of law unless only one conclusion 
could possibly be reached 
Idaho—Crane v. Banner, 455 P.2d 313, 93 Idaho 69, 
overruling Laidlaw v. Barker, 297 P.2d 287, 78 
Idaho 67. 

14. Preferable to submit issue to jury 

Idaho—Crane v. Banner, 455 P.2d 313, 93 Idaho 69. 

15. Tex.—Mitchell v. Akers. Civ.App., 401 S.W.2d 
907, 20 A.L.R.3d 1385, err. ref. no rev. err. 
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16. Fla.—Idzi v. Hobbs, 186 So.2d 20-Idzi v. Hobbs, 
App., 176 So.2d 606, decision quashed, Sup., 186 
So.2d 20. 

17. N.H.—Hamel v. Crosietier, 256 A.2d 143, 109 
N.H. 505. 

R. L—Mumigham v. Dark, 268 A.2d 274, 107 R.I. 457. 

Over six years 

Fla.—Harrold v. Schluep, App., 264 So.2d 431. 

18. Mentally defective 

S. C.—Lynch v. Motel Enterprises, Inc., 151 S.E.2d 435, 

248 S.C. 490. 

19. Md.—Dawson v. Christopher, 265 A.2d 906, 258 
Md. 413. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270. 

N.H.—Perry v. Fredette, 261 A.2d 431, 110 N.H. 114. 
22. Ind.—Hollowell v. Greenfield, 216 N.E.2d 537, 
142 Ind.App. 344. 

Contributory willful and wanton conduct 

111.—Wegler v. Luebke, 231 N.E.2d 109, 87 IIl.App.2d 
82. 

24. U.S.—Cali v. U.S., D.C.N.Y.. 281 F.Supp. 411. 

25, Ill.—Dickeson v. Baltimore & C.C.T.R. Co., 220 
N.E.2d 43, 73 Ill.App.2d 5, affd, 245 N.E.2d 762, 
42 I11.2d 103, 35 A.L.R.Sd 1. 

Between fourteen and fifteen years 

Neb.—Sacca v. MarshaU, 146 N.W.2d 375, 180 Neb. 
855. 

§ 261, -Imputed Negligence 

27. Mo.—Ratcliff v. Murphy, 430 P.2d 627. 150 
Mont. 31. 

N.D.—Mitzel v. Schatz, 175 N.W.2d 659. 

Utah—Mukasey v. Aaron, 438 P.2d 702, 20 Utah 2d 
383. 
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30, Miss,—Marr v. Nichols, 208 So.2d 770. 

31, Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 
48. 

32, Ark.—Crouch v. Twin City Transit, Inc., 434 
S.W.2d 816, 245 Ark. 778. 


III.—Guthrie v. Van Hyfte, 222 N.E.2d 492. 36 ni.2d 
252. 

La.—Coleman v. Argonaut Ins. Co., App., 187 So.2d 
495, application den. 190 So.2d 233. 249 La, 714. 

Neb.—Weber v. Southwest Nebraska Dairy Suppliers, 
Inc., 193 N.W.2d 274, 187 Neb. 606, app. after 
remand 208 N.W.2d 667, 190 Neb. 389. 

N.D.—Jasper v. Freitag, 145 N.W.2d 879. 

Utah—Warden v. Jerman, 423 P.2d 485, 18 Utah 2d 
359. 
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33. Pa.—Smalich v. Westfall. 269 A.2d 476, 440 Pa. 
409. 

34. Kan.—Kelty v. Best Cabs, Inc., 481 P.2d 980, 206 
Kan. 654. 

Okl.—Wilkinson v. Chicago, R.I. & P.R. Co., 420 P.2d 
914. 

Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409- 
Tex.—Fuller v. Flanagan, Civ.App., 468 S.W.2d 171, 
err. ref no rev. err. 

Evidence insufficient for jury 

Or.—Adams v. Treat, 472 P.2d 270, 256 Or. 239. 

35. U.S.—Faircloth v. Hester, C.A.Ga., 405 F.2d 620, 
cert. den. 89 S.Ct. 994, 393 U.S. 1118, 22 L.Ed.2d 
123—Brody v. Aetna Cas. & Sur. Co., C.A.La.. 
438 F.2d 1148, cert. den. 92 S.Ct. 273, 404 U.S. 
940. 30 L.Ed 2d 253. 

Mo.—Dickey v. Nations, App., 479 S.W.2d 208. 

Okl.—Agee v. Gant. 412 P.2d 155. 

Inference of control when no other evidence 
presented 

Ga.—Floyd v. Colonial Stores, Inc, 176 S.E.2d HI, 121 
Ga.App. 852. 
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38. Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 
409. 

39. U.S.—Woodard v. St. Louis-San Francisco Ry. 
Co.. CA.Miss., 418 F.2d 1305. 

Colo.—Powell v. City of Ouray, 507 P.2d UOl, 32 
Colo.App. 44. 

41. Ark.—Curbo v. Harlan, 490 S.W.2d 467, 253 Ark. 
816. 

Kan.—Scott v. McGaugh, 506 P.2d 1155, 211 Kan. 323. 
Mich.—Boyd v. McKeever, 185 N.W.2d 344, 384 Mich. 
501. 

Evidence insufficient for jury 
Ind.—Leuck v. Goetz, 280 N.E.2d 847, 151 Ind.App. 
528. 

42. Evidence insufficient for jury . 

N.H.—Heath v. Joyce, 282 A.2d 668 , 111 N.H. 309. 
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43. N.Y.—Pluckrose v. Abalene Pest Control Service, 
Inc., 295 N.Y.S.2d 86 . 31 A.D.2d 587. 

S.C.—Lynch v. Motel Enterprises, Inc., 151 S.E.2d 435, 
248 S.C. 490. 

Tex.—Yarborough v. Berner, 467 S.W.2d 188. 

45, U.S.—Shell v. Parrish, C.A,Tenn., 448 F.2d 528. 

47. La.—Smith v. Preferred Risk Mut. Ins. Co., App., 
185 So.2d 857. 

48. Ark.—Blythe v. Byrd, 472 S.W.2d 717, 251 Ark. 
363, 

§ 262, -Comparative Negligence 

51.50. U.S.—Associated Engineers, Inc. v. Job, C.A. 
S.D., 370 F.2d 633, cert. den. 88 S.Ct 59, 389 U.S. 
823, 19 L.Ed.2d 77. 

Colo.—Powell V. Ci^ of Ouray, 507 P.2d 1101, 32 
Colo.App. 44. 

Ga.—Henry Gifady Hotel Corp. v. Watts, 167 S.E2d 
205, 119 Ga.App. 251—Boatright v. Rich*s, Inc., 
173 S.E.2d 232, 121 Ga.App. 121—Smith v. Bel- 
Arbor, Inc., 175 S.E.2d 146, 121 Ga.App. 739. 
Kan.—Schenck v. Thom|»on, 443 P.2d 298, 201 Kan, 
608. 

Mills by Mills v. Smith, 673 P.2d 117, 9 Kan. 
App.2d 80. 
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Neb.—Lyon v. Paulsen Bldg. & Supply, Inc., 160 
N.W.2d 191, 183 Neb. 365—Spath v. Coon. 205 
N.W.2d 541. 189 Neb. 822. 

N.C.—Snellings v. Roberts, 183 S.E.2d 872, 12 N.C 
App. 476, cert. den. 184 S.E.2d 886 , 279 N.C. 727. 

S.D.—Crabb v. Wade. 167 N.W.2d 546, 84 S.D. 93— 
Pexa V. Clark, 176 N.W.2d 497, 85 S.D. 37. 

Wis.—^Vogt V. Chicago, M., St. P. & P.R. Co., 151 
N.W.2d 713. 35 Wis.2d 716-Barber v. Qty of 
Oshkosh. 151 N.W.2d 739, 35 Wis.2d 75jbr-Sky- 
brock v. Concrete Const. Co., 167 N.W. 2 d 209, 42 
Wis.2d 480—Schuh v. Fox River Tractor Co., 218 
N.W.2d 279. 63 Wis. 2 d 728. 

Reluctance to change apportionment by jury 

Wis.—Schwarz v. Winter. 75 N.W,2d 447, 272 Wis. 
303—Rewolinski v. Harley-Davidson Motor Co., 
146 N.W.2d 485, 32 Wis.2d 680. 
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52. U.S.—Gilsoul V. U.S.. CA.Wis., 347 F.2d 730— 
Browne v. Bark River Culvert & Equipment Co., 
C.A.Wis., 425 F.2d 3. 

Ark.—Willingham v. Southern Rendering Co., 394 
S.W.2d 726, 239 Ark. 858. 

Cal.—Bohme v. Southern Pac. Co., 87 Cal.Rptr. 286, 8 
C.A.3d 291. 

Ga.—DeKalb County v. White, 169 S.E.2d 127, 119 
Ga.App. 841—Travelers Ins. Co. v. Pullin, 169 
S.E.2d 688 , 120 Ga.App. 69. 

Ill—Bangert v. Nolan. 265 N.E.2d 199, 130 IU.App.2d 
860. 

Me.—On- V. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202 

Minn.—Pick v. Wolfinger, 198 N.W.2d 146, 293 Minn. 
483—Riley v. Ukc, 203 N.W.2d 331, 295 Minn. 
43. 

Miss.—Raybom v. Freeman, 209 So.2d 193—Mitchell 
V. Craft, 211 So.2d 509—Kinnard v. Martin, 223 
So.2d 300. 

Mo.—Newsom v. Crockett, App., 453 S.W.2d 674. 

N.D.—Dehn v. Otter Tail Power Co., 251 N.W.2d 404. 

Ohio—Aetna Cas. & Sur. Co. v. Hensgen, 258 N.E2d 
237, 22 Ohio St.2d 83. 

Wash.—Allen v. Union Pac. R. Co., 509 P. 2 d 99, 8 
Wash.App. 743. 

Wis.—Pruss v. Strubc, 155 N.W.2d 650, 37 Wis.2d 
539—Hollie v, Gilbertson, 156 N.W.2d 462, 38 
Wis.2d 245—Western Cas. A Sur. Co. v. De Smidt, 
184 N.W.2d 848, 50 Wis.2d 672—Werner Tramp. 
Co. v. Barts, 205 N.W.2d 394, 57 Wis.2d 714. 

Power of court to overrule jury apportionment 

Wis.—Britton V. Hoyt, 218 N.W.2d 274, 63 Wis.2d 688 . 
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53. Minn.—Riley v. Lake, 203 N.W.2d 331, 295 
Minn. 43-Cooper v. Friesen, 207 N.W.2d 742, 
296 Minn. 160. 

Wis.—Hikade v, Ernst, 190 N.W.2d 133, 52 Wis.2d 276. 

54. U.S.—Scoville v. Missouri Pac. R. Co., C.A.Ark., 
458 F.2d 639. 

Neb.-Johnson v. Roueche, 199 N.W.2d 1, 188 Neb. 
716. 

55. Wis.—Landrcy v. United Services Auto. Ass*n, 
181 N.W.2d 407, 49 Wis.2d 150. 

57. Me.—Gould v. Bangor A A.R. Co.. 292 A.2d 837. 

Power and duty of court 

Wis.—Skybrock v. Concrete Const. Co., 167 N.W.2d 
209, 42 Wis.2d 480. 

Rare instances ^ 

(2) Other statements 

Wis.—Bash v. Employers Mut. Liability Ins. Co. of 
Wis., 157 N.W.2d 634, 38 Wis.2d 440. 

Directed verdict held justified 

Minn.—Wingc v. Minnesota Transfer Ry. Co., 201 
N.W.2d 259, 294 Minn. 399. 

58. Mo.—McCory v. Knowles, App., 478 S.W.2d 682, 
64 A.L.R.3d 544. 
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§262 NEGLIGENCE 
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59. U.S.—Magnuson v. Fairmont Foods Co., C.A 
Wis., 398 F.2d 325, app. after remand 442 F.2d 95. 

Ark.—Willingham v. Southern Rendering Co,, 394 
S.W.2d 726. 239 Ark. 858—Gookin v. Locke, 405 
S.W.2d 256, 240 Ark. 1005—Baker v. Matthews, 
408 S.W.2d 889. 241 Ark. 539. 

Ga.—Bussey v. Pawson, 160 S.E.2d 834, 224 Ga. 191, 
mand. conf. to 161 S.E2d 322, 117 Ga.App. 653. 

I^cock V. Sheffield, 153 S.E.2d 619, 115 Ga 
App- 116—Carroll v. Morrison, 158 S.E-2d 480, 
116 Ga.App. 575—Alterman v. Jinks, 179 S.E.2d 
92, 122 Ga.App. 859. 

Minn.—Robertson v. Johnson, 190 N.W.2d 486, 291 
Minn. 154. 

Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637—Med¬ 
ley V. Carter, 234 So.2d 334. 

Neb.—Speedway Transp., Inc. v. DeTurk, 163 N.W.2d 
283, 183 Neb. 629. 

S.C.—Berry v. Hall, 187 SE.2d 242, 258 S.C. 63. 

S.D.—Yost V. Yost. 139 N.W.2d 238, 81 S.D. 588— 
Raverty v. Goetz, 143 N.W.2d 859, 82 S.D. 192. 

Wis.—Crotty v. Bright, 167 N.W.2d 201, 42 Wis.2d 
440—Kenwood Equipment, Inc. v. Aetna Ins. Co, 
180 N.W.2d 750. 48 Wis.2d 472, reh 182 N.W.2d 
241, 48 Wis.2d 472. 

Accident at railroad crossing 

Ga.—Southern Ry. Co. v. Allen, 165 S.E.2d 194, 118 
Ga.App. 645. 

Pedestrian Struck by motor vehicle 

S.D.~Crabb v. Wade, 167 N.W.2d 546, 84 S.D. 93. 

Wis-—McPhillips V. Blomgren, 140 N.W.2d 267, 30 
Wis.2d 134. 

Motorist striking peace oflRcer 

Minn.—^Thurmer v. Hervin, 200 N.W.2d 314, 294 
Minn. 518. 
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60. Ga.—Phillips v. Blanton, 159 S.E.2d 187, 116 
Ga.App. 743. 

Miss.—Mitchell v. Craft, 211 So.2d 509—Medley v. 
Carter, 234 So.2d 334. 

Wis.—Bash v. Employers Mut. Liability Ins. Co. of 
Wis., 157 N.W.2d 634, 38 Wis.2d 44a-Honie v. 
Gilbertson, 156 N.W.2d 462, 38 Wis.2d 2^Ken- 
wood Equipment, Inc. v. Aetna Ins. Co., 180 
N.W.2d 750, 48 Wis.2d 472, reh. 182 N.W.2d 241, 
48 Wis.2d 472. 

Accident at railroad crossing 

N.C.—Keith v. Norfolk Southern Ry Co., 175 S.E.2d 
778, 9 N.CApp. 198. 

62.5. Minn.—Stenzel v. Bach, 203 N.W.2d 819, 295 
Minn- 257. 
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63. U.S.—^Mumma v. Reading Co., D.C.Pa., 247 

F.Supp. 252. ^ 

Ga.—Seaboard Air Line R. Co. v. Haupt, 147 S.E.2d 
331, 113 Ga.App. 66. 

64. D.C—Bowman v Redding & Co., C.A., 449 F.2d 
956. 

§ 263. -Last Clear Chance or 

Humanitarian Doctrine 

65. Cal.—McHale v. Hall, 64 Cal.Rptr. 694, 257 
C.A.2d 342—Olea v. Southern Pac. Co., 77 Cal. 
Rptr. 332, 272 C.A.2d 261—Pitcher v. Kniss, 89 
Cal.Rptr. 676, 10 CA.3d 931. 

D.C.—Newman v. Eisenberg, App., 213 A.2d 584. 

Fla.—Copeland v. Perdue, App., 205 So.2d 537, 
quashed, Sup., 220 So.2d 617. 

Ga.—Chotas v J. P. Allen & Co., 149 S.E.2d 527, 113 
Ga.App. 731. 

Mo.—Clifton V. Crider, 486 S.E.2d 274, Kinealy v. 
Goldstein, App., 400 S.W,2d 438—Crockwell v. 
Oldani, App., 410 S.W.2d 701—Schneider v. Dan- 
negger, App., 435 S.W.2d 416. 

N.M.—Montoya v. Williamson, 446 P.2d 214, 79 N.M. 
566. 


Wis.—Bruno v. Biesecker, 162 N.W.2d 135, 40 Wis.2d 
305 

Quantum of proof, etc' 

Tex—Keith v. Ledbetter, Civ.App., 431 S.W 2d 433, 
err. ref. no rev err. 

(2) Other statements. 

Mo.—Johnson v. Bush, App., 418 S.W.2d 601. 
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67. Cal.—Philo v. Lancia. 63 Cal.Rptr. 900, 256 
C.A.2d 475. 

Wis.—Bruno v. Biesecker, 162 N.W.2d 135, 40 Wis.2d 
305. 

67,5. Mo.—Roach v. Lacho, 402 S.W.2d 344. 

Williams v. Funke, App., 428 S.W.2d 11—Rus¬ 
sell V. St Louis County Cab Co., Inc., App., 493 
S.W.2d 26—Wilson v. Tabor, App., 656 S.W.2d 
299. 

When zone of imminent peril began 

Mo.—Leap v. GangelhofT, 416 S.W.2d 65. 

Martin v. Sherell, App., 418 S.W.2d 209. 
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67.10. Mo.—Roach v. Lacho, 402 S.W.2d 344. 

Elam V. Allbee, App,, 432 S.W.2d 379—Wilson 
V Tabor, App. 656 SW.2d 299. 

69. N.M.—Montoya v. Williamson, 446 P.2d 214, 79 
N M. 566 

70. Fla.—Rouse v. Florida East Coast Ry. Co, App., 
220 So.2d 632. 

N.C.—Presnell v. Payne, 157 S E.2d 601, 272 N.C. H. 
Wash.—Schroeder v. Taylor, 422 P.2d 21, 70 Wash.2d 
1 . 

Wigton V. Gordon. 477 P.2d 32. 3 Wash.App. 
648. 

Existence of substantial evidence 
Cal —Kaake v. Lott, 60 Cal.Rptr. 843, 252 C.A.2d 895. 
Jury findings on primary and contributory neg¬ 
ligence immaterial 

Tex.—Searcy v. Sellers, Civ.App., 470 S.W.2d 103, err; 
ref. no rev err. 

71. Wash.—Wood v. Postelthwaite, 496 P.2d 988, 6 
Wash.App. 885, affd 510 P.2d 1109, 82 Wash.2d 
387. 

73. Mo.—Haley v. Moore, App., 419 S.W.2d 512. 
Conjecture 

Mo.—Hardy v. St. Louis-San Francisco Ry. Co., 406 
S.W.2d 653. 

Russell V. St. Louis County Cab Co., Inc., App., 
493 S.W.2d 26. 

§ 264. Proximate Cause 
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74. U.S.—Wallner v. Kitchens of Sara Lee, Inc., C.A. 
Ill., 419 F.2d 1028—Utzinger v. U.S., C.AOhio, 
432 F.2d 485—Bryant v. Rankin, C.A.Iowa, 468 
F.2d 510. 

Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752—Sleeman v. Chesapeake & O.R. Co., 
D C.Mich., 290 F.Supp. 830, affd., C.A., 414 F.2d 
309—Hubbard v. U.S., D.C.Va., 295 F.Supp. 524— 
Dyson v. General Motors Corp., D.C.Pa., 298 
F.Supp. 1064. 

Ala.—Alabama Power Co. v. Guy, 206 So-2d 594, 281 
Ala. 583. 

Alaska—Otis Elevator Co. v. McLaney, 406 P.2d 7. 
Anz.—Arizona State Highway Dept. v. Bechtold, 460 
P.2d 179, 105 Ariz. 125—E. L. Jones Const. Co. v. 
Noland, 466 P.2d 740, 105 Ariz. 446. 

Christy y. Baker, 439 P.2d 517, 7 Ariz.App. 
354—Hersey v. Salt River Valley Water Users’ 
Ass’n, 458 P.2d 525, 10 Ariz,App. 321—^Talbot v. 
Schroeder, 475 P.2d 520, 13 Ariz.App. 230. 

Ark.—Cragar v. Jones, 660 S.W.2d 168, 280 Ark. 549. 
Cal—Whinery v. Southern Pac, Co., 85 Cal.Rptr. 649, 
6 C.A.3d 126—Martin v. Barclay Distributing Co., 
91 CalRptr. 817, 13 C.A.3d 828. 

Colo.—McQueen v. Robbins, 476 P.2d 57, 28 Colo App. 
436—Esposito v. Christopher, App., 485 P.2d 510. 


Conn.—Miranti v. Brookside Shopping Center, Inc., 266 
A.2d 370, 159 Conn. 24—Cardona v. Valentin, 273 
A.2d 697, 160 Conn. 18. 

Oel—Watson v. Shellhom & Hill, Inc., 221 A.2d 506. 
D.C.—Colonial Parking, Inc. v. Morley, C.A., 391 F.2d 
989, 129 U.S.App.D.C 151—Dunn v. Marsh, C.A., 
393 F.2d 354, 129 U.S.App.D.C. 245. 

Paylor v. Safeway Stores, Inc., App., 225 A.2d 
312—Mann v. Robert C Marshall, Limited, App., 
227 A.2d 769. 

Fla.—Dabney v. Yapa, App., 187 So.2d 381—^Ahrens v. 
Hayworth, App., 189 So.2d 163—Brandeis v. 
Felcher, App., 211 So.2d 606—Wisdom v. Nickels, 
App.. 212 So.2d 652—McCabe v. Watson, App., 
225 So.2d 346, cert. dism. 232 So.2d 739. 

Ga.—Reiss v. Howard Johnson’s, Inc., 173 S.E.2d 95, 
121 Ga.App. 119—Boatright v. Rich’s, Inc., 173 
S.E.2d 232, 121 Ga.App. 121—Smith v. Bel-Arbor, 
Inc., 175 S.E.2d 146, 121 Ga.App. 739—Stone’s 
Independent Oil Distributors v. Bailey, 176 S.E.2d 
613, 122 Ga.App. 294. 

Hawaii—Struzik v. City and County of Honolulu, 437 
P.2d 880, 50 Haw. 241. 

Idaho—Lindhartsen v. Myler, 420 P.2d 259, 91 Idaho 

269. 

Ill—Walsh V. Dream Builders, Inc., 264 N,E.2d 247, 
129 IllApp.2d 280—Waters v. Futuristic Homes, 
Inc., 268 N.E.2d 165, 131 IllApp.2d 143. 

Ind.—New York Cent. R. Co. v. Cavinder, 211 N,E.2d 
502, 141 Ind.App. 42. 

Iowa—Kaus v. Scott, 174 N.W.2d 446—Andrews v. 
Struble, 178 N.W.2d 391. 

Kan.—Deemer v. Reichart, 404 P.2d 174, 195 Kan. 
232—Secrist v. Turley, 412 P.2d 976, 196 Kan, 
572—Furstenberg v. Wesley Medical Center, 436 
P.2d 369, 200 Kan. 277—-Schcnck v. Thompson, 
443 P.2d 298, 201 Kan. 608—Elliott v. Chicago, 

R. I. & P.R. Co., 454 P.2d 124, 203 Kan. 273—Wil¬ 
liams V. Union Pac. R. Co., 465 P.2d 975, 204 Kan. 
772, 205 Kan. 61. 

Ky.—Gregory v. Paducah Midstream Service, 401 

S. W.2d 40. 

Me.—Roberts v. American Chain & Cable Co., 259 
A.2d 43. 

Md.—Segerman v. Jones, 259 A.2d 794, 256 Md, 109, 
Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138. 45 A.L.R.3d 778. 

Patrick V. Pulte-Strang, Inc., 154 N.W.2d 654, 8 
Mich.App, 487—Raatikka v. Olin Mathieson 
Chemical Corp., 155 N.W.2d 205, 8 Mich.App. 
638. 

Minn.—Schulz v. Feigal, 142 f<l.W.2d 84, 273 Minn. 
470, 23 A.L.R.3d 1324—Tauber v. Buffalo Lake 
Public School Dist., 168 N.W.2d 327, 283 Minn. 
383—May v. Lemmon. 177 N.W.2d 298, 287 Minn. 
158—Seivert v. Bass. 181 N.W.2d 888, 288 Minn. 
457. 

Mo.—Koirtyohann v, Washington Plumbing & Heating 
Co., 471 S.W.2d 217. App. after remand 494 
S.W.2d 665. 

Robinson v. St. John’s Medical Center, Joplin, 
App., 508 S.W.2d 7. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 

270. 

vNev.— Price v. Sinnott, 460 P.2d 837, 85 Nev. 600, affd. 
517 P.2d 1006, 90 Nev. 5. 

N.H.—Corson v. Liberty Mut. Ins. Co., 265 A.2d 315, 
no N.H. 210. 

N.M.—Baker v. Fryar, 421 P.2d 784, 77 N.M. 257. 
Adamson v. Highland Corp., App., 450 P.2d 
442, 80 N.M. 4—Dahl v. Turner, App., 458 P.2d 
816, 80 N.M. 564, cert. den. 458 P.2d 860, 80 N.M. 
608—Binns v, Schoenbrun, App., 468 P.2d 890, 81 
N.M. 489—Rekart v, Safeway Stores, Inc., App., 
468 P.2d 892, 81 N.M. 491, 38 A.L.R.3d 354. 
N.Y.—White V. Long Island Lighting Co., 302 N.Y. 
S.2d 463, 32 A.D.2d 792—Consalvo v. Grosso, 315 
N.Y.S.2d 195, 35 A.D.2d 791. 

N.C.—Snell v. Caudle Sand & Rock Co., 148 S.E.2d 
608, 267 N.C. 613—Safeguard Ins. Co. v. Wilming¬ 
ton Cold Storage Co., 149 S.E2d 27, 267 N.C. 
679—Olan Mills, Inc. of Tenn. v. Cannon Aircraft 
Executive Terminal, Inc., 160 S.E.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591.. 
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Anderson v. Robinson, 174 S.E.2d 45, 8 N.C. 
App. 224. 

N.D.—Glatt V. Feist, 156 N.W.2d 819, 28 A.L.R.3d 
1278—Koland v. Johnson, 163 N.W.2d 330—Wil¬ 
lard V. Owens, 164 N.W.2d 910—Mitzel v. Schatz, 
175 N.W.2d 659—Schalesky v. Soo Line R.R., 180 
N.W.2d 236—Brauer v. James J. Igoe &. Sons 
Const., Inc., 186 N.W.2d 459. 

Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E2d 
839, 4 Ohio App.2d 126. 

Okl.—Bower v. Corbell, 408 P.2d 307—Henryetta 
Const. Co. V. Harris, 408 P.2d 522, 28 A.L.R.3d 
876. 

Or*—Babler Bros., Inc. v. Pacific Intermountain Exp. 

Co., 415 P.2d 735, 244 Or. 459. 

Pa.—Bleman v. Gold, 246 A.2d 376, 431 Pa. 348. 
Ostrowski v. Crawford Door Sales Co. of Scran¬ 
ton, Pa., 217 A.2d 758, 207 Pa.Super. 424. 

Froio V. Bell, 84 Montg. 298. 

S.C.—Childers v. Gas Lines, Inc., 149 S.E.2d 761, 248 
S.C. 316. 

S.D.—Raverty v. Goetz, 143 N.W.2d 859, 82 S.D. 
192—Northwestern Bell Tel. Co. v. Henry Carlson 
Co., 165 N.W.2d 346, 83 S.D. 664. 

Tex.—East Texas Motor Freight Lines, Inc. v. Neal, 
Civ.App., 443 S.W,2d 318, err. ref. no rev. err. 
Va.—Motley v. Doe, 171 S.E.2d 818, 210 Va. 428—Tal¬ 
ley V. Draper Const. Co., 172 S.E 2d 763, 210 Va. 
618—Biggs v Martin, 172 S.E.2d 767, 210 Va. 
630—Riley v. Hams, 177 S.E.2d 630, 211 Va. 359. 
Wash.—Moore v. Mayfair Tavern, Inc., 451 P.2d 669, 
75 Wash.2d 401—Moyer v. Clark, 454 P 2d 374, 75 
Wash.2d 800. 

W.Va.—Barker v. Hawkins, 173 S.E.2d 79, 153 W.Va. 
828. 

Wyo.—Caillier v. City of Newcastle, 423 P.2d 653—Sin¬ 
clair Refining Co. v Redding, 439 P.2d 20. 

Ultimate fact 

N.M.—Flanary v. Transport Trucking Stop, App., 438 
P.2d 637, 78 N.M. 797—Harless v. Ewing, App., 
452 P.2d 483, 80 N.M. 149, app. after remand 469 
P.2d 520, 81 N.M. 541—Samora v. Bradford, App., 
465 P.2d 88, 81 N.M. 205—Binns v. Schoenbrun, 
App., 468 P.2d 890, 81 N.M. 489. 
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75. Wash.—Papac v. Mayr Bros. Logging Co., 459 
P.2d 57, 1 Wash.App. 33—Bell v. McMurray, 486 
P.2d 1105, 5 Wash.App. 207. 

76, Ga.—Willis V. Byrd, 158 S.E.2d 458, 116 Ga.App. 
555. 

Ind.—Dudley Sports Co. v. Schmitt, 279 N.E.2d 266, 
151 Ind.App. 217. 

Kan.—Brown v. Godfrey, 438 P.2d 117, 200 Kan. 
568—Durflinger v. Artiles, 673 P.2d 86, 234 Kan. 
484, ans. to certified ques. conf. to 727 F.2d 888. 
S.C.—Morgan v. Roper, 157 S.E.2d 572, 250 S.C. 280. 
S.D.—Northwestern Bell Tel. Co. v. Henry Carlson Co., 
165 N.W.2d 346, 83 S.D. 664. 

Tenn.—Cleghom v. Thomas, 432 S.W.2d 507, 58 Tenn. 
App. 481. 

Fall 

(1) U.S.—Yeager v. J. R. Christ Co., C.A.Pa., 364 
F.2d 96—Associated Dry Goods Corp. v. Drake, C.A. 
Mo., 394 F.2d 637. 

Colo.—Randall v. Nasbarg, 470 P.2d 893, 28 Colo.App. 
147. 

Ga.—Banks v. Champion, 162 S.E.2d 824, 118 Ga.App. 
79. 

Ill.—Stephenson v. Air Products & Chemicals, Inc., 252 
N.E.2d 366, 114 Ill.App.2d 124. 

(2) Ga.—Siegal v. 1156 Woodland, Inc., 154 S.E.2d 
263, 115 Ga.App. 178. 

(11) Colo.—Denver Dry Goods Co. v. Gettman, 448 
P.2d 954, 167 Colo. 539. 

Dangerous items left unattended or unprotected 

Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.ljL.3d 1091. 

Other particular instances of negligence 

(2) Fla.—Gates & Sons, Inc. v. Brock, App., 199 
So.2d 291. 


Ill.—Mitchell v. Four States Machinery Co., 220 N.E.2d 
109, 74 Ill.App.2d 59. 

(7) Fla.—Wilson v. Bailey-Lewis-Wilhams, Inc , 

App., 194 So.2d 293. 

Mich.—Savage v. Peterson Distnbuting Co., 150 
N,W.2d 804, 379 Mich. 197. 

Mo.—Albers v. Gehlert, 409 S.W.2d 682. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P2d 240, 
77 N M. 717. 

Tex.—LeBlanc, Inc. v Gulf Bitulithic Co., Civ.App., 
412 S.W.2d 86, err. ref. no rev. err 

Manufacturer 

U.S.—Long V. Burdette Mfg. Co., C.A.N C., 460 F.2d 
448. 
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77. U.S,—Simpson v. Lambert Bros. Division—Vul¬ 
can Materials Co., C.A.Va., 362 F,2d 731. 

Shipe V Leavesley Industries, Inc., D.C.Tenn., 
55 F.R.D 190. 

Ga.—King v Adams, 149 S.E.2d 548, 113 Ga.App 708. 

Idaho—Kelley v. Bruch, 415 P.2d 693, 91 Idaho 50. 

N.Y.—Culver v Gloo, 276 N.Y.S.2d 969, 27 A.D.2d 
698, app. dism. 226 N E.2d 696, 19 N.Y.2d 802, 
279 N.Y.S.2d 961. 

Tex.—Miles-Sierra Co. v. Castillo, Civ.App., 398 
S W.2d 948, err ref no rev. err. 

Even though act was negligence per se, etc. 

Ga.—Buckhead Glass Co. v. Taylor, 174 SE.2d 568, 
226 Ga 247. mand. conf jo 176 S-E.2d 245, 122 
Ga.App. 41 

Eidson v. Mathews, 172 S.E.2d 144, 120 Ga.App. 
711. 

Iowa—Kaus v Scott, 174 N.W.2d 446. 

N.C.—Cook V. Ponos, 309 S.E.2d 706, 65 N.C App. 
705. 

77.5. Fla.—Hoitt v. Lee’s Propane Gas Service, Inc., 
App., 182 So.2d 58. 

Ga.—Bussey v Dawson, 160 S.E.2d 834, 224 Ga. 191, 
mand. conf to 161 S.E.2d 322, 117 Ga.App. 653. 

National Upholstery Co. v. Padgett, 143 S.E.2d 
494, 111 Ga.App. 842—Carpet Shop, Inc., v. Pow¬ 
ell, 167 S.E 2d 718, 119 Ga.App. 499. 

Ohio-Neulist v. Victor, 209 N.E.2d 494, 3 Ohio 
App.2d 88. 

Tex.—Keith v. Silver. Civ.App., 476 S.W.2d 335, err. 
ref no rev, err.—Yanez v Byrnes, Civ.App., 480 
S.W.2d 241. 

Wis.—City of Cedarburg Light and Water Commission 

V. Allis-Chalmers Mfg. Co., 148 N.W.2d 13, 33 
Wis.2d 560, reh. den. 149 N.W.2d 661, 33 Wis.2d 
560. 

page 917 

77,10. Ga.—Willis V. Byrd, 158 S.E.2d 458, 116 Ga. 
App. 555. 

77.35. Ga.—Chastain v. Atlanta Gas Light Co., 176 
S.E.2d 487, 122 Ga.App. 90. 

Pa.—Ostrowski v. Crawford Door Sales Co. of Scran¬ 
ton, Pa,, 217 A.2d 758, 207 Pa.Super. 424. 

78. U.S.—Turner v, Ohman House Corp., C.A.Tenn., 
376 F.2d 347—Corrigan v. E. W. Bohren Trans¬ 
port Co^, C.A.Ohio, 408 F.2d 301, cert. den. 89 
S.Ct. 880, 393 U.S. 1088, 21 L,Ed.2d 782—Law- 
son v. U-Haul Co., C.A.Tenn., 462 F.2d 1337 

Mich.—Coles v. Galloway, 151 N,W.2d 229, 7 Mich. 
App. 93. 

N.M.—Rekart v. Safeway Stores, Inc., App., 468 P.2d 
892, 81 N.M. 491, 38 A.L.R.3d 354. 

78.5. U.S.—^Turner v. Ohman House Corp., C.A. 
Tenn., 376 F.2d 347. 

Fla.—Pinson v, Barlow, App., 209 So.2d 722. 

78.15. Idaho—Crane v. Banner, 455 P.2d 313, 93 
Idaho 69. 

Mich.—Kubasinski v. Johnson, 208 N.W.2d 74, 46 
Mich.App. 287. 

Extremely rare cases 

Kan.—Schcnck v. Thompson, 443 P.2d 298, 201 Kan. 
608. 
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78.20. Iowa—Kuhn v Tank, 156 N.W.2d 127, 261 
Iowa 800—Hedges v. Conder, 166 N.W.2d 844— 
Dobson V. Jewell, 189 N.W.2d 547. 
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79. N.C.—Safeguard Ins. Co. v. Wilmington Cold 
Storage Co., 149 S.E.2d 27, 267 N.C. 679, 

W.Va.—Lilly v. Taylor, 155 S.E.2d 579, 151 W.Va. 730. 

81. US.—C,JJS. cited in Johnson v. Knight, D.C. 
Miss., 459 F.Supp. 962, 970. 

Ariz.—Brand v. J. H. Rdse Trucking Co., 427 P.2d 519, 
102 Ariz. 201. 

Fla,—Musachia v. Rosman, App., 190 So.2d 47. 

82. Ill,—Donovan v. Raschke, 246 N.E.2d 110, 106 
Ill App.2d 366. 
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83. Broad latitude, etc. 

Tex.—Lovey v. Rison, Civ.App., 448 S.W.2d 168—B.M. 
and R. Interests v. Snyder, Civ.App., 453 S.W.2d 
360, err. ref no rev. err. 

83.10. U.S.—C.J.S. cited in Johnson v. Knight, D.C. 
Miss., 459 F.Supp. 962. 970. 

84. Colo.—Ross v. Douglas, App., 470 P.2d 900. 

Ind.—New York Cent. R. Co. v. Cavinder, 211 N.E.2d 

502, 141 Ind.App. 42 

84.5. U.S.—North River Ins. Co. v. Davis, D.C.Va., 
274 F.Supp. 146, affd., C.A., 392 F.2d 571. 

N.M.—Fitzgerald v. Valdez. 427 P.2d 655, 77 N.M. 
769—Harless v. Ewing, App., 452 P.2d 483, 80 
N.M. 149, app. after remand 469 P.2d 520, 81 
N.M. 541. 

S.C.—Johnson v. Finney, 143 S.E.2d 722, 246 S.C. 366. 

84.10, Colo.—Nygren v. Dimond, App., 472 P.2d 
169. 

Ill—Bond V. City of Champaign, 261 N.E.2d 741, 128 
Ill.App.2d 316. 

Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 
Ky.—Ohio Cas. Ins. Co. v. Com., Dept, of Highways, 
479 S.W.2d 603. 

Minn.—Stahlberg v. Moe, 166 N.W.2d 340, 283 Minn. 
78—Schmidt v. Beninga, 173 N.W.2d 401, 285 
Minn. 477. 

Miss.—C.J.S. cited in City of Meridian v. Godwin, 185 
So.2d 433, 438. 

N.M.—Binns v. Schoenbrun, App., 468 P.2d 890, 81 
N.M. 489. 

N.D.—Brauer v. James J. Igoe & Sons Const., Inc., 186 
N.W.2d 459. 

Ohio—Neulist v. Victor, 209 N.E.2d 494, 3 Ohio 
App.2d 88. 

Okl.—Norville v. Cribbs, 422 P.2d 436. 

Or.—Sworden v. Gross, 409 P.2d 897, 243 Or. 83. 
Wis.—Schrank v. Allstate Ins. Co., 184 N.W.2d 127, 50 
Wis.2d 247. 

Reasonable change or likelihood of conclusions 
differing 

Ariz.—Downey v. Lackey, 466 P.2d 401, 11 Ariz.App. 
528. 
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85. Colo.—Bauer v. Dayton, App., 502 P.2d 972. 
Ga.—Malcom v. Malcolm, 144 S.E.2d 188, 112 Ga. 

App. 151—Black v. Miller, 150 S.E.2d 466, 114 
GaApp. 208—Peacock v. Sheffield, 153 S.E.2d 
619, 115 Ga.App. 116—Atlantic Coast Line R. Co. 
V, Daugherty. 157 S.E.2d 880, 116 Ga.App. 438— 
Taylor v. Bolton, 173 S.E.2d 96, 121 Ga.App. 141. 
Mich.—Kubasinski v. Johnson, 208 N.W.2d 74, 46 
Mich.App. 287. 

N.Y.—Caserta v. Pennisi, 305 N.Y.S.2d 351, 33 A.D.2d 
564, affd. 283 N.E.2d 611, 30 N.Y.2d 682, 332 
N.Y.S.2d 633. 

Tex.—LaGard v. American Petrofma Co. of Tex., Civ. 
App., 447 S.W.2d 448, enr. ref no rev. err. 

85.5. Conn.—Husted v. Refuse Removal Service, 227 
A.2d 433, 26 Conn.Sup. 494. 

Idaho—Kelley v. Bruch, 415 P.2d 693, 91 Idaho 50. 
N.D.—Sucher v. Oliver-Mcrccr Elec., 151 N.W.2d 321 
—Gleson v. Thompson, 154 N.W.2d 780—Brauer 
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V. James J. Igoe & Sons Const, Inc., 186 N.W.2d 
459—Armstrong v. Miller, 189 N.W.2d 688. 

S.D.—Wilson V. Great Northern Ry. Co., 157 N.W.2d 
19, 83 S.D. 207. 

Tex,—LeBIanc, Inc. v. Gulf Bitulithic Co., Civ.App., 
412 S.W.2d 86, err. ref. no rev, err.—CJ.S. cited in 
Holt V. Ray, Civ.App., 435 S.W.2d 568, 571—Uw- 
ie Montgomery Trucking Co. v. Southern Pac. Co., 
Civ.App., 439 S.W,2d 691, err. ref no rev. err. 

Only one inference or deduction permissible 

D.C.—Paylor v. Safeway Stores, Inc., App,, 225 A.2d 
312. 

85.10. U.S.—Sills V. Massey-Ferguson, Inc,, D.C. 
Ind., 296 F.Supp. 776. 

Aric.—Cragar v. Jones, 660 S.W.2d 168, 280 Ark. 549. 

Ga.—Rockmart Bank v. Hall, 151 S.E.2d 232, 114 
Ga.App. 284. 

N.M.—Mozert v. Noeding, 415 P.2d 364, 76 N.M. 396. 

Ohio—OraeUa v. Robertson, 237 N.E.2d 140, 14 Ohio 
St.2d 144. 

S.D.—DeBerg v. Kriens, 149 N.W.2d 410. 82 S.D. 502. 

Tex.—CJJS. cited in Holt v. Ray. Tex., 435 S.W.2d 
568, 572—El Rancho Restaurants, Inc. v. Garfield, 
Civ.App., 440 S.W.2d 873, err. ref no rev. err. 

Va.—Tyree v, Uriew, 158 S.E.2d 140, 208 Va. 382— 
aifton V. Gregory, 188 S.E.2d 203, 212 Va. 859. 

Wash.—Pratt v. Thomas, 491 P.2d 1285, 80 Wash.2d 
117. 

Wis.—Bruss v. Milwaukee Sporting Goods Co., 150 
N.W.2d 337, 34 Wis.2d 688—Schrank v. Allstate 
Ins. Co., 184 N.W.2d 127, 50 Wis.2d 247. 
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85.15. Colo,—^Jordan v. Loveland Skiing Corp., App., 
503 P.2d 1034. 

85. Okl.—Norville v. Cribbs, 422 P.2d 436. 

88. Ga,—Anderson v. Wilson, 150 S.E.2d 172, 114 
Ga-App. 19. 

Ill.—Hebei v. Hinsdale Sanitarium and Hospital, 119 
N.E2d 506, 2 IU.App.2d 527. 

Courts will decline to determine proximate 
cause, etc. 

Ga.—Anderson v. Wilson, 150 S.E2d 172, 114 Ga.App. 
19. 

93. Cal.—Smith v. Lockheed Propulsion Co., 56 Cal, 
Rptr. 128, 247 C.A.2d 774, 29 A.L.R,3d 538. 

Pa.—McCormick v, Sugiura, 14 Chest. 242. 
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94. U.S.—Rucker v. Wabash R. Co., C.A.II1,, 418 
F.2d 146. 

D.C.—McCoy V. Coral Hills Associates, Inc,, App., 264 
A.2d 896, stating Maryland law. 

Ky.—O’Connor & Raque Co. v. Bill, 474 S.W.2d 344. 

Mich.—Kubasinski v, Johnson, 208 N.W.2d 74, 46 
MicLApp. 287. 

Ohio—Pfirsch v. Hall-Omar Baking Ca, 216 N.E.2d 
626, 6 Ohio App.2d 108. 

S.C.—Grier v. Cornelius, 148 S.E.2d 338, 247 S.C. 
521—Cantrell v. Camith, 158 S.E2d 208, 250 S.C. 
415. 

In Texas 

(2) Tex.-Lone Star Cab v. Chatham, Qv.App., 449 

S.W.2d 790. 

Trier of facts 

Ariz.—Beaty v. Jenkins, 414 P.2d 763, 3 Ariz.App. 375. 

Wash.—Rness v. Truck Trailer Equipment Co., 501 
P.2d 285, 81 Wash.2d 251. 
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1. Ariz.—^Paul v. Holcomb, 442 P.2d 559, 8 Ariz.App. 
22 . 

D.C.—Wagshal v. District of Columbia, App., 216 A.2d 
172, 

ni.— Laukkancn v. Jewel Tea Co., 222 N.E2d 584, 78 
Ill.App.2d 153. 

Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 
New York Cent. R. Co. v. Cavinder, 211 N.E2d 
502, 141 Ind.App. 42. 

Ky.—Seelbach, Inc. v. Cadick, 405 S.W,2d 745. 


Md—Little v. Woodall, 224 A.2d 852, 244 Md. 620- 
Short V. Wells, 240 A.2d 224, 249 Md. 491. 
Mich.—Davis v. Thornton, 180 N.W.2d 11, 384 Mich. 
138, 45 A.L,R.3d 778. 

N.J.—National Premium Budget Plan Corp. v. National 
Fire Ins. Co. of Hartford, 234 A.2d 683, 97 N.J.Su- 
per. 149, affd. 254 A.2d 819, 106 N.J.Super. 238. 
N.Y.—lulio V. Ford Motor Co., 298 N.Y.S.2d 33, 31 
A.D.2d 820. 

Tex.—Christian v. Dishongh, Civ.App., 449 S.W.2d 
823. 

Va.—Maroulis v. Elliott, 151 S.E.2d 339, 207 Va. 503. 
Wash.—Potter v, Madison Tavern, 446 P.2d 320, 74 
Wash.2d 704. 

Eyidence held to raise jury question 
Ill.—Reid V. Young Men’s Christian Ass’n of Peoria, 
246 N.E.2d 20, 107 Ill.App.2d 170. 

page 924 

2. Ill.—Pitts V. Baslie, 204 N.E.2d 43, 55 Ill.App.2d 

37, revd. on oth. grds. 219 N.E.2d 472, 35 I11.2d 
49. 

Kan.—Lee v. Mobil Oil Corp., 452 P.2d 857, 203 Kan. 
72. 

2.,5. Minn.—Larson v. Montpetit, 147 N.W.2d 580, 
275 Minn. 394. 

3. Kan,—Robbins v. Alberto-Culver Co., 499 P.2d 

1080, 210 Kan. 147. 

N.C.—Nance v. Parks, 146 S.E.2d 24, 266 N.C. 206, 15 
A.L.R.3d 1377. 

4. Mich.—Davis v. Thornton, 180 N.W.2d II, 384 

Mich. 138, 45 A.L.R.3d 778. 

5* U.S.—Rhoads v. Service Mach. Co., D.C.Ark., 329 
F.Supp. 367. 

Pa.—Clevenstein v, Rizzuto, 266 A.2d 623, 439 Pa. 397. 
Tex.—Teer v. J. Weingarten, Inc., Civ.App., 426 S.W.2d 
610, err. ref no rev. err. 
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9. N.C—Young v. Baltimore & O.R. Co., 146 S.E.2d 
441, 266 N.C. 458. 

10. U.S.—Metropolitan Paving Co. v. Puckett, C.A. 
Okl., 389 F.2d 1. 

Cal.—Klopfenstein v. Rentmaster Trailer Co., 76 Cal. 

Rptr. 126, 270 C.A.2d 811. ^ 

Iowa—Treanor v. B.P.E. Leasing, Inc., 158 N.W.2d 4. 
Mo.—Fowler v. Robinson, App., 465 S.W,2d 5. 
Superseding negligence 

Utah—Harris v. Utah Transit Authority, 671 P.2d 217, 
overruling Hillyard v. Utah By-Products Co., 263 
P.2d 287, 1 UtiA 2d 143, McMurdie v. Underwood, 
346 P.2d 711, 9 Utah 2d 400, Valesquez v. Grey¬ 
hound Lines, Inc., 366 P.2d 989, 12 Utah 2d 379, 
Anderson v. Parson Red-E-Mix Paving Co., 467 
P.2d 45, 24 Utah 2d 128. 
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10.5, Ky.—Com., Etept. of Highways v. Graham, 410 

S.W.2d 619. 

Md.—Caroline v. Reicher, 304 A.2d 831, 269 Md. 125, 
82 A.LR.3d 1068. 

Va.—Schutt V. Brockwell, 196 S.E2d 921, 214 Va. 38. 
10.10. Minn.—Larson v. Montpetit, 147 N.W.2d 580, 
275 Minn. 394. 

13. Iowa—CJ,S. cited in Schnebly v. Baker, 217 
N.W,2d 708, 729, app. after remand 221 N.W.2d 
739, 
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17. U.S.—Marshall v. Mintz, C.A.Fla,, 386 F.2d 415. 
Ga-—National Upholstery Co. v. Padgett, 143 S.£.2d 
494, 111 Ga.App. 842—Dills v. Cooper, 159 S.E2d 
501, 117 Ga,App. 95, 

III—Naslund v. Watts, 224 N,E2d 474, 80 IllApp.2d 
464. 

Iowa—CJA cited in Haumersen v. Ford Motor Co., 
257 N.W.2d 7, 15. 

Pa.—Porter v. General Sales Co., 13 Chest. 404. 

Wash.—Douglas v. Bussabarger, 438 P.2d 829, 73 
Wash.2d 476. 


18. Wis.—Dewing v. Cooper, 147 N.W.2d 261, 33 
Wis.2d 260. 

Questions held for jury 

(4) Ga.—Rhodes v. Baker, 156 S,E.2d 545, 116 Ga. 

App. 157. 

18.5, U.S.—Sills V. Massey-Ferguson, Inc. D.CInd., 
296 F.Supp. 776—^Hoffman v. A. B. Chance Co., 
D.CPa., 53 F.R.D. 239. 

Ind.—Elder v. Fisher, 217 N.E.2d 847, 247 Ind. 598. 

Iowa—Cjr.S. cited in Schnebly v. Baker, 217 N.W,2d 
708, 729, app. after remand 221 N.W.2d 739. 

Miss.—Daves v. Reed, 222 So.2d 411. 

N.M.—Baker v. Fryar, 421 P.2d 784, 77 N.M. 257. 
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21. Ohio—Clevenger v. Huling, 211 N.E.2d 84, 4 
Ohio App.2d 45, affd. 209 N.E.2d 434, 3 Ohio 
St.2d 200. 

21.5. Ga.—Gordon v. arter, 190 S.E2d 570, 126 
Ga.App. 343. 

22. Idaho—C.J.S. cited in Chisholm v. J. R. Simplot 
Co., 495 P.2d 1113, 1117, 94 Idaho 628. 

Wis.—Bentzler v. Braun, 149 N.W.2d 626, 34 Wis.2d 
362. 

23. Idaho—C.J.S. quoted in Chisholm v. J. R. Sim¬ 
plot Co., 495 P.2d 1113, 1117, 94 Idaho 628. 

Tex.—Lenger v. Physician’s General Hospital Inc., Civ. 
App., 438 S.W.2d 408, affd., Sup., 455 S.W.2d 703, 
42 A.L.R.3d 722. 
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24. N.Y.—Lalomia v. Biggcrs, 269 N.Y.S.2d 90, 25 
A.D.2d 742. 

Okl—C.F Church Division of American Radiator & 
Standard Sanitary Corp. v. Golden, 429 P.2d 771. 

Tex.—Reichek v, Zehncr, Civ.App., 404 S.W.2d 670, 
err. ref no rev. err. 

25. Okl—C.F. Church Division of American Radia¬ 
tor & Standard Sanitary Corp. v. Golden, 429 P.2d 
771. 

Tex.—Reichek v. Zchner, Civ.App., 404 S.W.2d 670, 
err. ref no rev. err. 

26. Tex.—Milcs-Sierra Co. v. Castillo, Civ.App., 398 
S.W.2d 948, err. ref no rev. err.—^Reichek v. 
Zehner, Civ.App., 404 S.W.2d 670, err. ref no rev. 
err. 

Test for determination 

(3) Other matters. 

Wyo.—McKee v. Pacific Power & Light Co., 417 P.2d 
426. 

Under no circumstances can the ulti¬ 
mate fact question of unavoidable acci¬ 
dent be submitted to jury.^*^-^ 

26.5. Minn.—Holten v. Packer, 224 N.W.2d 139, 302 
Minn. 167. 

27. Tex.—Reichek v. Zchner, Civ.App., 404 S.W.2d 
670, err. ref no rev. err. 

28. Tex.—Kansas City Southern Ry. Co. v. Lawson, 
Civ.App., 435 S.W.2d 582—Sherwin-WiUiams 
Paint Co. v. Card, Civ.App., 449 S.W.2d 317. 

32. Tex.—Roberts v. K-Mart Foods, Inc., Civ.App., 
470 S.W.2d 751, err. ref no rev. err. 

32.5. Ill—Laukkancn v. Jewel Tea Co., 222 N.E2d 
584, 78 IllApp.2d 153. 

§ 265. -Depending on Nature 

and State of Proof 
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33. Fla.—Petterson v. Concrete Const., Inc., of Lake 
Worth, App., 202 So.2d 191, judg. quashed, Sup., 
216 So.2d 221—^Knowles v. Silasavage, App., 266 
So.2d 67. 

Kan.—Noland v. Scars, Ro^uck & Co., 483 P.2d 1029, 
207 Kan. 72. 

Mich.—Coles v. Galloway, 151 N.W.2d 229, 7 Mich. 
App. 93—Sparks v. Ferro Equipment Co., 184 
N.W.2d 220, 28 Mich.App. 285. 
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Mont.—Pickett v Kyger. 439 P.2d 57, 151 Mont. 87. 

Neb.—Rogers v. Navajo Freight Lines, Inc., 184 
N,W.2d 623, 186 Neb. 502. 

N.J.—Picco V. Fords Diner, Inc., 274 A.2d 301, 113 
N.J.Super. 465. 

N.C.—Bell V. Page, 156 S.E.2d 711, 271 N.C. 396. 

Okl.—Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.L.R.3d 876. 

S.D.—Blakey v. Boos, 153 N.W.2d 305, 83 S.D. 1. 

Tex.—Freitas v. Twin City Fisherman’s Co-op. Ass’n, 
Civ.App., 430 S W.2d 579, err. ref. no rev. err., 
app. after remand 452 S.W.2d 931, err. ref no rev. 
err. 

Wash.—France v. Peck, 430 P.2d 513, 71 Wash.2d 592. 
Circumstantial evidence 
(3) Other matters. 

Tex—Anderson v. Campbell, Civ.App., 404 S.W.2d 
822. 

Evidence held sufficient to make proximate 
cause jury question 

(1) U.S.—Sharp v. J. C Penney Co., C.ATenn., 361 

F.2d 722—Daleiden v. Carborundum Co„ C.A.Minn., 

438 F.2d 1017. ' 

Powell v E. W. Bliss Co., D.C.Mich., 346 
F.Supp. 819. 

Ariz.—Fluor Corp. v. Sykes, App., 413 P.2d 270—Hol¬ 
land V. Kitterman, 481 P,2d 549, 14 Ariz.App. 179. 

Ill—Topel V. Porter, 237 N.E.2d 711, 95 Ill.App.2d 
315. 

Ind.—Wells v. Perkins, 227 N.E.2d 692, 141 Ind.App. 
318. 

Iowa—Greenwell v. Meredith Corp., 189 N.W.2d 901. 

Md.—Home Ins. Co. v. Metropolitan Fuels Co., 250 
A.2d 535, 252 Md. 407. 

Mass.—Purdy v. R. A. Me Whirr Co., 215 N.E.2d 92, 
350 Mass. 769 

Miss.—Pleasant Gin Co. v. Walker, 184 So.2d 416. 

Mo.—Pollard v. General Elevator Engineering Co., 416 
S.W.2d 90. 

Neb.—Makovicka v. Lukes, 153 N.W.2d 733, 182 Neb. 
168. 

Okl.—Bower v. Corbell, 408 P.2d 307—Royse v. Stine, 
473 P.2d 923. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref no rev. err.—Ennis v. Peter¬ 
son, Civ.App., 438 S.W.2d 674, 36 A.L.R.3d 1334, 
err. ref no rev. err.—Flanery v. Terry Farris 
Stores, Inc., Civ.App., 438 S.W.2d 864. 

Va.—^Taylor v. Great Atlantic & Pac. Tea Co., 161 
S.E.2d 692, 209 Va. 64. 

W.Va.—Skeen v. C & G Corp., 185 S.E.2d 493, 155 
W.Va. 547. 
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34. U.S.—Cross v. M. C. Carlisle & Co., C.A.Mass., 
368 F.2d 947. 

Frankel v. Lull Engineering Co., D.C.Pa., 334 
F.Supp. 913, affd., C.A., 470 F.2d 995. 

Mo.—State ex rel. and to Use of Williams v. Feld 
Chevrolet, faic., App., 403 S.W.2d 672. - 

Wash.—Bohnsack v. Kirkham, 432 P.2d 554, 72 
Wash.2d 183. 

37. Me.—Goldstein v. Sklar, 216 A.2d 298. 

Md.—Peterson v. Underwood, 264 A.2d 851, 258 Md. 
9. 

page 932 

38. Iowa—^Kastler v. Iowa Methodist Hospital, 193 
N.W.2d 98. 

38.5. U.S.—Arkwright Mut. Ins. Co. v. Philadelphia 
Elec, Co., C.A.Pa., 427 F.2d 1273. 

Iowa—Davidson v. Cooney, 147 N.W.2d 819, 259 Iowa 
1278. 

Md,—Comias v. Pipkin, 228 A.2d 608, 246 Md. 339. 

Okl.—Haynie v. Haynie, 426 P.2d 717. 

41. Mass.—Triangle Dress, Inc. v. Bay State Service, 
Inc., 252 .N.E.2d 889, 356 Mass. 440. 

Mich.—CJ.S. cited in Kubasinski v. Johnson, 208 
N.W.2d 74, 76, 46 Mich.App. 287. 


42. Mich,—Genesee Merchants Bank & Trust Co. v. 

Payne, 161 N.W.2d 17, 381 Mich. 234. 

Mo.—Weber v. Hinds, App., 440 S.W.2d 129. 

Okl—Smith v. Davis. 430 P.2d 799. 

Or.—Whipple v. Salvation Army, 495 P.2d 739, 261 Or. 
453. 

Wis.—Zillmer v. Miglautsch, 151 N.W.2d 741. 35 
Wis.2d 691. 

Evidence held insufficient to make jury question 
(1) U.S.—Stief v. J. A. Sexauer Mfg. Co.. CA.N.Y.. 
380 F.2d 453, cert. den. 88 S.Ct. 220, 389 U.S. 897, 19 
L.Ed.2d 216, reh. den. 88 S.Ct. 465, 389 U.S. 997, 19 
L.Ed.2d 500—Bates v. R. D. Werner Co., C.A.Mich., 
419 F.2d 1118. 

Conn.—Lombardi v. J. A. Bergren Dairy Farms, Inc., 
213 A.2d 449, 153 Conn. 19—Monahan v. Mont¬ 
gomery, 216 A.2d 824, 153 Conn. 386. 

Fla.—Mai Kai, Inc. v. Colucci, App., 205 So.2d 291. 
Mo.—Stark v. Bales, 442 S.W.2d 514. 

Tex.—McGill v, Minyard’s Food Stores, Inc., Civ.App., 
417 S.W 2d 309, err. ref no rev err. 

(5) On intervening or superseding causes. 

Ky.—Glasgow Realty Co. v. Metcalfe, 482 S.W.2d 750. 
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44. Okl.—Woodward v. Kinchen, 446 P 2d 375. 
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46. S.D.—Rumbolz v. Wipf, 145 N.W.2d 520, 82 S.D. 
327. 

47. Elimination of all possible causes not re¬ 
quired 

Ark.—Hudson Chevrolet Co. v. Sparrow, 467 S.W.2d 
751, 250 Ark. 849. 

48. U.S.—Haldeman v. Bell Tel Co. of Pa., C.APa., 
387 F.2d 557. 

Mo.—Schabbing v. Seabaugh, App., 395 S.W.2d 256. 
N.Y.—Smith v. Squire Homes, Inc., 329 N.Y.S.2d 243, 
38 A.D 2d 879. 

Tex.—Swan v. Kroger Co., Civ.App., 452 S.W.2d 793— 
Birmingham v. Gulf Oil Corp., Civ.App., 494 
S.W.2d 946, affd., Sup, 516 S.W.2d 914. 

Utah—Lindsay v. Gibbons and Reed, 497 P.2d 28, 27 
Utah 2d 419 

Wash.—Zukowsky v. Brown, 459 P.2d 964, 1 Wash. 
App. 94, cause remd. 488 P.2d 269, 79 Wash.2d 
586. 

Wis.—Dewing v. Cooper, 147 N.W.2d 261, 33 Wis.2d 
260. 

49. N.Y.—Halsey v. Ford Motor Co., 264 N.Y.S.2d 

16, 24 A.D.2d 826, motion gr. 217 N.E.2d 683, 17 
N.Y.2d 787, 270 N.Y.S.2d 637, affd. 225 N.E.2d 
549, 19 N.Y.2d 664, 278 N.Y.S.2d 856. 
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51. U.S.—Simpson v. Skelly Oil Co., C.A.Iowa, 371 
F.2d 563—Teti v. Firestone Tire & Rubber Co., 
C.A.Ohio, 392 F.2d 294. 

52. U.S.—Farmers Co-op. Elevator Ass’n Non-Stock 
of Big Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 
224, cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 
L.Ed.2d 659, reh. den, 88 S.Q. 815, 390 U.S. 913, 
19 L.Ed.2d 887—Meitz v. Garrison, C.A.Mo., 413 
F.2d 895—Meadows & Walker Drilling Co, v. 
Phillips Petroleum Co., C.A,Tex., 417 F.2d 378. 

Conn.—Darling v. Burrone Bros., Inc., 292 A.2d 912, 
162 Conn. 187. 

Ky.^-Carruba v. Speno, 418 S.W.2d 398. 

’Mich.—Patrick v. Pulte-Strang, Inc., 154 N.W,2d 654, 
8 Mich.App. 487. 

Neb.—Johnson v. Riecken, 173 N.W^2d 511, 185 Neb. 
78. 

N.C.—Young v. Barrier, 150 S.E.2d 734, 268 N.C. 

406—Bell V. Page, 156 S.E.2d 711, 271 N.C 396. 
Okl—Loftis V. Collins, 415 P.2d 927—^England v. Kil- 
crease, 456 P.2d 521, 

Pa.—Marrazzo v. Scranton Nehi Bottling Co., 223 A.2d 

17, 422 Pa. 518. 

Tenn.—Harvey v. Wheeler, 423 S.W.2d 283, 57 Tenn. 
App. 642—Hood v. Waldrum, 434 S.W.2d 94, 58 
Tenn.App. 512- 
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Tex.—LeBIanc, Inc. v. Gulf BituHthic Co., Civ.App., 
412 S.W.2d 86, err. ref no rev. err. 

53. Colo.—Pioneer Const Co. v. Richardson, 490 P,2d 
71, 176 Colo. 254. 

Idaho—^Johnson v. Stanger, 510 P.2d 303, 95 Idaho 408. 
N.C.—Olan Mills, Inc. of Tenn. v. Cannon Aircraft 
Executive Terminal, Inc., 160 S.£.2d 735, 273 N.C. 
519, 43 A.L.R.3d 591. 

Cook V. Ponos, 309 S.E.2d 706, 65 N.C.App. 
705. 

W.Va.—Poe V. Pittman, 144 S.E.2d 671. 
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55. N.C.—Price V. Miller, 157 S.E2d 347, 271 N.C 
690. 

56. U.S.—Martin K. Eby Const. Co. v. Neely, C.A. 
Cob., 344 F.2d 482, affd. 87 S.Ct. 1072, 386 U.S. 
317, 18 L.Ed,2d 75. reh. den. 87 S,Ct. 1366, 386 

U. S. 1027, 18 L.Ed.2d 471—Yeager v. J. R. Christ 
Co., C.A.Pa., 364 F.2d 96—Christopherson v. 
Humphrey, C.A-C 0 I 0 ., 366 F.2d 323. 

Colo.—Cline v. Brown Palace Hotel Co., App., 492 
P.2d 873. 

Ga.—Crankshaw v. Piedmont Driving Club, Inc., 156 
S.E.2d 208, 115 Ga.App. 820—Rhodes v. Baker. 
156 S.E.2d 545, 116 Ga.App. 157. 

Ohio—Pfirsch v. Hall-Omar Baking Co., 216 N.E2d 
626, 6 Ohio App.2d 108. 

S.D.—Blakey v. Boos, 153 N.W.2d 305, 83 S.D. 1— 
Bothem V. Peterson. 155 N.W.2d 308, 83 S.D. 84. 
Tenn —Frady v. Smith, 519 S.W.2d 584. 

Kandrach v. Chrisman, App., 473 S.W.2d 193, 
63 Tenn.App. 393. 

Facts admitted or established 
N.C—McNair v. Boyette, 189 S.E.2d 590, 15 N.C App. 
69, affd. 192 S.E.2d 457, 282 N.C. 230. 

57. U.S.—Home Ins. Co. v. Hamilton, D.C.Ky., 253 
F.Supp. 752. 

Colo.—Gushurst v. Benham, 417 P.2d 777, 160 Colo. 
428. 

Randall v. Nasbarg, 470 P.2d 893, 28 CoIo.App. 
147. 

Hawaii—Stnizik v. City and County of Honolulu, 437 
P.2d 880, 50 Haw. 241. 

Ill—Baggett V. Ashland Oil & Refining Co., 236 
N.E2d 243, 92 IllApp.2d 433. 

Ky.—Pence v. Sprinkles, 394 S.W.2d 945. 

N.M.—Paddock v. Schuelke, App., 473 P.2d 373, 81 
N.M. 759—Lc Doux v. Peters, App., 486 P.2d 70, 
82 N.M. 661, affd. in part. Sup., 491 P.2d 524, 83 
N.M. 307. 

N.D.—Degenstein v. Ehrman, 145 N.W.2d 493—^Jasper 

V. Freitag, 145 N.W.2d 879—Trautman v. New 
Rockford-Fessenden Co-op Transport Ass’n, 181 
N.W.2d 754. 

Pa.—Liney v. Chestnut Motors, Inc., 218 A.2d 336,421 
Pa. 26. 

Tenn,—Nash v. Love, App., 440 S.W.2d 593—Spain v, 
Livingston, 440 S.W.2d 805, 59 Tenn.App, 346, 45 
A.L.R.3d 652. 

Tex.—LaGard v. American Petrofina Co. of Tex., Civ. 

App., 447 S.W.2d 448, err. ref no rev. err. 

Wash.—Bell v. McMurray, 486 P.2d 1105, 5 Wash.App. 
207. 

No difference in judgment of reasonable men as 
to inference 

III—Miller v. DeWitt. 208 N.E.2d 249, 50 IllApp.2d 
38, affd. in part and revd. in part on oth. grds. 226 
N.E2d 630, 37 Ill2d 273. 
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59. N.C.—Edwards v. Edwards, 164 S.E.2d 383, 3 
N.CApp. 215. 

62. Ind.—Metz v. Madison, 271 N.E2d 197, 149 
Ind. App. 157.* 

63. N.M.—Chavira v. Carnahan, 423 P.2d 988, 77 
N.M. 467. 

Pa.—Flickinger’s Estate v, Ritsky, 305 A.2d 40, 452 Pa.. 
69. 

Wash.—Leach v. Weiss. 467 P.2d 894, 2 Wash-App. 
437. 



§265 NEGLIGENCE 

Page 939 

page 939 

63,5. U.S.—Arkwnght Mut. Ins. Co. v. Philadelphia 
Elec. Ca, C.A.Pa., 427 F.2d 1273. 

Colo.—Irish V. Mountain States Tel. & Tcl. Co., 500 
P.2d 151, 31 Colo App. 89. 

Tex.—Randic v. J. Weingarten, Inc., Civ.App., 449 
S,W.2d 551. 

<54, U.S.—ZifFrin Truck Lines, Inc. v. Armstrong 
Rubber Co., C.A.Ind., 371 F.2d 205—Calvert v. 
Katy Taxi, Inc., C.A.N.Y.. 413 F.2d 841—Meitz 
V. Garrison, C.A.Mo., 413 F.2d 895. 

Tarter v. Souderton Motor Co., D.C.Pa., 257 
F.Sui^. 598. 

Ariz.—^Brand v. J. H. Rose Trucking Co., 427 P.2d 519, 
102 Anz. 201. 

State ex rel. Industrial Commission v. Standard 
Oil Co. of Cal., 414 P.2d 992, 3 Ariz.App. 389. 

Cal.—Gordon v. Strawthcr Enterprises, Inc,, 78 Cal. 
Rptr, 417, 273 C.A.2d 504, 39 A.L.R.3d 809. 

Fla.—Rio Seco v. Alfred Meyers Trucking, Inc., App., 
208 So.2d 265. 

Ga.—Young v. Tate, 145 S.E.2d 747, 112 Ga.App. 603. 

N.Y.—Maresca v. Lake Motors, Inc., 299 N.Y.S.2d 727, 
32 A.D.2d 533, affd. 255 N.E.2d 562, 25 N.Y.2d 
716, 307 N.Y.S.2d 222. 

N.C.—Banks v. Woods, 144 S.E.2d 247, 265 N.C. 434— 
Snell V. Caudle Sand & Rock Co., 148 S.E2d 608, 
267 N.C 613. 

N.D.—Lindenberg v. Folson, 138 N.W.2d Const., Inc., 
186 N.W.Zd 459. 

Ohio—^Fannin v. Cubric. 255 N.E.2d 270, 21 Ohio 
App.2d 99. 

Okl.—Agee v. Gant, 412 P.2d 155. 

Pa.—Pastuszek v, Murphy Plywood Corp., 280 A.2d 
644, 219 Pa.Super. 59. 

S.C—Bradley v. Keller, 156 S.E.2d 638, 250 S.E.2d 
143—Cantrell v. Camith, 158 S.E.2d 208, 250 S.C. 
415. 

Utah—Lindsay v. Gibbons and Reed, 497 P.2d 28, 27 
Utah 2d 419. 

Va-—Minter v. Cements, 143 S.E.2d 847, 206 Va. 403. 

Wash.—Zukowsky v. Brown, 459 P.2d 964, 1 Wash. 
App. 94, cause remd. 488 P.2d 269, 79 Wash.2d 
586. 

page 940 

65. S.C.—MeVey v. Whittington, 151 S.E2d 92, 248 
S.C. 447, 27 A.LR.3d 1. 

<S5.5. U.S.—Logullo V. Joannides, D.C.Dcl,, 301 
KSupp. 722. 

Ariz.—Harmon v, Szrama, 429 P.2d 662, 102 Ariz. 343. 

Cal.—^Ishmael v. Millington, 50 Cal.Rptr. 592, 241 
CA.2d 520. 

Cblo.—Commerciail Carriers, Inc. v. Driscoll Truck 
Lines, Inc., 408 P.2d 445, 158 Colo. 552—Hilzer v. 
MacDonald, 454 P.2d 928, 169 Colo. 230—Ce- 
Buzz, Inc. V, Sniderman, 4^ P.2d 457, 171 Colo. 
246—Esposito v. Christopher, App., 485 P.2d 510. 

Idaho—Nagel v. Hammond, 408 P.2d 468 90 Idaho 
96—Lundy v. Hazen, 411 P.2d 768, 90 Idaho 323. 

m.—^Arden v. Chicago Transit Authority, 232 N.E.2d 
501, 89 Ill.App.2d 214. 

Md.—Sacks v. Pleasant, 251 A.2d 858, 253 Md. 40. 

Minn.—Nelson v. Holand, 139 N.W.2d 518, 272 Minn. 
522—Reese v. Henke, 152 N.W.2d 63, 277 Minn. 
151—^Jorgensen v. Hawton, 161 N.W.2d 676, 281 
Minn. 370. 

N.D.—Lindenberg v. Folson, 138 N.W.2d 573—Mikkel- 
son V. Risovi, 141 N.W,2d 150—Liningtqn v. Mc- 
I-ean County, 161 N.W.2d 487—^Brauer v. James J. 
Igoe & Sons Const., Inc., 186 N.W.2d 459. 

Tenn.—Frady v. Smith, 519 S.W.2d 584. 

Tex.—^Usseiy v. Ewell Hodges, Inc., Civ.App., 417 
S.W.2d 332, err. ref. no rev. err. 

Va.—Beasley v. Bosschermuller,* 143 S.£.2d 881, 206 
Va. 360—Sullivan v, Sutherland 143 S.E.2d 920, 
206 Va. 377—Farmer v. Valley Marine Center, 
Inc., 146 SE.2d 265, 206 Va. 737. 
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65.10. Mo.—clones v. Gamey Plumbing Co., 409 
S.W.2d 637. 


§ 266. Persons Liable 

66. U.S.—Calvert v. Katy Taxi, Inc., C.A.N.Y., 413 
F.2d 841. 

67. III.—Jacobson v. 190 North State St., Inc., 276 
N.E.2d 367, 2 ni.App.3d 256. 

68. U.S.—Guest House Motor Inn, Inc. v. Duke, 
C.A.AIa., 384 F.2d 927. 

Conn.—^Wright v. Coe & Anderson, Inc., 239 A.2d 493, 
156 Conn. 145. 

Ill.—Driscoll v, C. Rasmifiscn Corp., 206 N.E.2d 746, 
57 Iil.App.2d 349, revd. on oth. grds. 219 N.E.2d 
483, 35 I11.2d 74—Flewellen v. Atkins, 241 N.E.2d 
667, 99 Ill.App.2d 409. 

Vt.—Garafano v. Neshobe Beach Oub, Inc., 238 A.2d 
70, 126 Vt. 566. 

Under Structural Work Act 

Ill.—Miller v. DeWitt, 208 N.E.2d 249, 59 Ill.App.2d 
38. affd. in part and revd. in part on oth. grds. 226 
N.E.2d 630, 37 II1.2d 273. 
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71. U.S.—MeSparran v. Hanigan, D.C.Pa., 225 
F.Supp. 628, affd., C.A., 356 F.2d 983. 

N.Y.—Higney v. William L. Crow Const. Co., 276 
N.Y.S.2d 902, 27 A.D.2d 710. 

72. Ill,—^Voss v. Kingdon & Naven, Inc., 291 N.E.2d 
235, 9 Ill.App.3d 30, affd. 328 N.E.2d 297, 60 
II1.2d 520. 

73. N.Y.—Deso v. Albany Ladder Co., 271 N.Y.S.2d 
823, 26 A.D.2d 182. 
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81. Pa.—Grasha v. Ingersoil-Rand Co., 266 A.2d 710, 
439 Pa. 216. 

§ 267. Weight of Evidence and 
Credibility of Witnesses 

82. U.S.—Dvorak v. Holiday Inns of America, Inc., 
C.A.Fla.. 429 F.2d 54. 

Fla.—Conda v. Plain, 222 So,2d 417. 

Ga.—Scoggins v. Campbellton Plaza'Corp., 150 S.E.2d 
179, 114 Ga.App. 23. 

Ind.—Deming Hotel Co. v. Prox, 236 N.E.2d 613, 142 

^ Ind.App. 603. 

Wash.—Gordon v. Deer Park School Dist. No. 414, 426 
P.2d 824, 71 Wash.2d 119. 
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83. Minn.—Conroy v. Kleinman Realty Co., 179 
N.W.2d 162, 288 Minn. 61. 

N.Y.—Zcitchick v. Tracy, 323 N.Y.S.2d 470, 37 A.D.2d 
616—Ferrell v. B & H Equipment Corp., 328 
N.Y.S.2d 228, 38 A.D.2d 572. 

Tex.—Huie v. Lone Star Air Conditioning Co., Civ. 
App., 486 S.W.2d 182, err. ref. no rev. err. 

Va.—Williams v. Peters, 194 S.E2d 713, 213 Va. 652. 

83.5. Tex.—^Rice v. Gulf States Paint Co., Civ.App., 
406 S.W.2d 273, err. ref. no rev. err, 
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83.10. Kan.—Baze v. Groff, 473 P.2d 59, 205 Kan. 
736. 

§ 269. Dangerous or Defective 
Places, Instrumentalities, 
and Conditions 

page 946 

95. U.S.—Derr v. Safeway Stores, Inc., C.A.Kan., 404 
F.2d 634. 

Cal.—Gardner v. Qty of San Jose, 57 Cal.Rptr. 176, 
248 C.A.2d 798—^Thomas v. General Motors 
<3orp., 91 Cal.Rptr. 301, 13 C.A.3d 81—^Putensen 
v. Clay Adams, Inc., 91 Cal.Rptr. 319, 12 C.A.3d 
1062—De La Rosa v. City of San Bernardino, 94 
CaI.Rptr. 175, 16 C.A.3d 739. 

Conn.—Loukides v. United Illuminating Co., 273 A.2d 
719, 160 Conn. 66. 
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C.JJS. cited in Callender v. Lakewood Realty 
Co.. Cir.A.D., 237 A.2d 106, 110, 4 Conn.Cir. 556. 

Del.—Williamson v. Wilmington Housing Authority, 
208 A.2d 304, 8 Storey 252, app. after remand 228 
A.2d 782. 

III.—Burgh V. Crane Const. Co., 243 N.E.2d 590, 102 
Ill.App.2d 188—Walden v. Schillmoeller & Krofl 
Co., 248 N.E.2d 547, 111 Ill.App.2d 95. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542. 

Mich.—Ramsey v. P. DiLegge & Sons, Inc., 197 
N.W.2d 483, 39 Mich.App. 385. 

Miss.—Thompson v. Reily, 211 So.2d 537. 

N.Y.—LaRocca v. Diesel Const. Co., 298 N.Y,S.2d 863, 
31 A.D.2d 951—LoMonaco v. 43rd St. Estates 
Corp., 318 N.Y.S.2d 779, 36 A.D.2d 722. 

Or.—Bilbao v. Pacific Power & Light Co., 479 P.2d 
226, 257 Or. 360. 

Ladder 

Mich.—Muylaert v. Erickson, 167 N.W.2d 823, 16 
Mich.App. 167. 

Water pipe 

Fla.—1661 Corp. v. Snyder, App., 267 So.2d 362. 

Under Structural Work Act 

III—Doherty v. National Casting Division, Midland- 
Ross Corp., 285 N.E.2d 537, 6 Ill.App.3d 329. 
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95.5. Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 
990, 102 Ariz. 312, 26 A.L.R.3d 309. 

Fla.—Milby v. Pace Pontiac, Inc,, App., 176 So.2d 554, 
cert, dism., Sup., 185 So.2d 467. 

96. U.S.—Bustamante v. Carborundum Co., C.A.I11., 
375 F.2d 688. 

Fla.—Allied Petro Products, Inc. v. Smith, App., 205 
So.2d 325. 

Ill.—Grader v. Illinois Power Co., 272 N.E.2d 413, 133 
Ill.App.2d 897. 

Iowa—Nizzi v. Laverty Sprayers, Inc., 143 N.W,2d 312, 
259 Iowa 112. 

N.C—Foster v. Weitzel, 193 S.E.2d 329, 16 N.C.App. 
90, cert. den. 194 S.E.2d 152, 282 N.C. 672. 

99. U.S.—Derr v. Safeway Stores, Inc., C.A.Kan., 404 
F.2d 634. 

2. U.S.—Indiana Nat. Bank of Indianapolis v. De 
Laval Separator Co., C.A.Ind., 389 F.2d 674. 

Ark.—Revelle v. Alexander, 463 S.W.2d 360, 249 Ark. 
1143. 

Colo.—Mullin v. Babcock, 447 P.2d 697, 167 Colo. 369. 

D.C.—^Zimmerman v. Safeway Stores, Inc., C.A., 410 
F.2d 1041, 133 U.S.App.D.C. 342. 

Ga.—Reiss v. Howard Johnson’s, Inc., 173 S.E.2d 95, 
121 Ga.App. 119. 

Ill—Driscoll V. C. Rasmussen Corp., 219 N.E.2d 483, 
35 Ill2d 74. 

Walsh V. Dream Builders, Inc., 264 N.E.2d 247, 
129 IIlApp.2d 280—Bangcrt v. Nolan, 265 N.E.2d 
199, 130 IllApp.2d 860. 

Ind.—Gwaltney Drilling, Inc. v. McKee, 259 N.E.2d 
710, 148 Ind.App. 1. 

Mass.—Randolph v. Five Guys From Boston, Inc., 242 
N.E2d 402, 354 Mass. 730. 

Ohio—Willis v. Eckert Packing Co.. 255 N.E.2d 309, 21 
Ohio App.2d 117. 

R.L—Haddad v. First Nat. Stores, Inc., 280 A.2d 93, 
109 R.I. 59. 

Particular conditions or instrumentalities 

(2) III—Hensley v. Hensley, 210 N.E.2d 568, 2 HI 

App.2d 252—Driscoll v. C. Rasmussen Corp., 206 

N.E.2d 746, 57 IllApp.2d 349, revd. on oth. grds/219 

N.E2d 483, 35 Ill2d 74. 

Mass.—Purdy v. R. A. McWhirr Co., 215 N.E2d 92, 
350 Mass. 769. 

N.C.—Ashe V. Acme Builders, Inc., 148 S.E.2d 244,267 
N.C. 384. 

(5) Other conditions or instrumentalities. 

Iowa—Hepp v. Zinncl, 199 N.W.2d 68. 

Mass.—Thomas v. Tom’s Food World, Inc., 226 N.E2d 
188, 352 Mass. 449. 



65A CJS 111 


Pa.—Schwartz v. Warwick-Philadelphia Corp 226 
A.2d 484, 424 Pa. 185. 
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4. Employee 

Conn.—Moonan v. Clark Wellpoint Corp., 268 A.2d 
384, 159 Conn. 178. 

5. Ill.—Walden v. Schillmoeller & Krofl Co., 248 
N.E.2d 547, 111 Ill.App.2d 95. 

§ 270. -Knowledge of Defect or 

Danger 

7. Ala.—Southern Minerals Co. v. Barrett, 199 So.2d 

87, 281 Ala. 76. 

Cal.—Holmes v. City of Oakland, 67 CalRptr. 197, 260 
C.A.2d 378—De La Rosa v. City of San Bernardi¬ 
no, 94 Cal.Rptr. 175, 16 C.A.3d 739. 

Mich.—Royal v. McNulty, 170 N,W.2d 313, 17 Mich. 
App. 713. 

8. U.S.—Rogers v. Peabody Coal Co., C.A.Ky, 370 

F.2d 111. 

Ill.—Roder v. Dobbs, 218 N.E.2d 873, 72 Ill.App.2d 

211 . 

Iowa—Nizzi v. Laverty Sprayers, Inc., 143 N.W.2d 312, 
259 Iowa 112. 

Okl.—Harper v. Levine’s, Inc., 435 P.2d 127. 

Tex.—El Rancho Restaurants, Inc. v. Garfield, Civ. 
App., 440 S,W.2d 873, err. ref. no rev. err, 

II. U.S.—McSparran v. Hanigan, D.C.Pa., 225 
F.Supp. 628, affd., C.A., 356 F.2d 983. 

Alaska—Kremer v. Carr’s Food Center. Inc., 462 P.2d 
747, 38 A.L.R.3d 1. 

Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 255 
C.A.2d 642. 

Colo.—Denver Dry Goods Co. v. Gettmaji, 448 P.2d 
954, 167 Colo. 539. 

Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R.3d 1091—Moonan v. Clark Well- 
point Corp., 268 A.2d 384, 159 Conn. 178. 

D.C.—Courtney v. Giant Food, Inc., App., 221 A.2d 
92—Lester v. Dunn, C.A., 436 F.2d 300, 141 U.S. 
App.D.C. 146, stating Maryland law, app. after 
remand 475 F.2d 983. 

Fla.—Williams v. Holland, App., 205 So.2d 682. 

III. —Sommese v. Maling Bros., Inc., 222 N.E.2d 468, 36 

I11.2d 263. 

Pitts V. Basile, 204 N.E.2d 43, 55 Ill.App.2d 37, 
revd. on oth. grds. 219 N.E.2d 472, 35 I11.2d 
49—Birchfield v. Wabash-Monroe Garage & Park¬ 
ing Corp., 252 N.E.2d 89, 113 Ill.App.2d 178. 
Iowa—Ives v. Swift & Co., 183 N.W.2d 172. 

Kan,—Bingham v. Hillcrest Bowl, Inc., 427 P.2d 591, 
199 Kan. 40. 

Md.—Stein v. Overlook Joint Venture, 227 A.2d 226, 
246 Md. 75—Blanco v. J. C. Penney Co., 248 A.2d 
645, 251 Md. 707. 

Mass.—Carey v. New Yorker of Worcester, Inc,, 245 
N.E.2d 420, 355 Mass. 450. 

Miss.—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So.2d 856—Alexander v. Jackson County Histori¬ 
cal Soc., Inc., 227 So.2d 291. 

Mo.—Burch v. Moore’s Super Market, Inc., 397 S.W.2d 
590—Zipp V. Gasen’s Drug Stores, Inc., 449 
S.W.2d 612. 

McIntyre v. M.''& K. Dept. Store, Inc., App., 
435 S.W.2d 737. 

N.M.^—Hale v, Furr’s Inc., App., 511 P.2d 572, 85 
N.M. 246, cert. den. 511 P.2d 555, 85 N.M. 229. 
N.Y.—Haz V. Grand Union Co., 263 N.Y.S.2d 478, 24 
A.D.2d 742—Perfect Brassiere Co. v. E. DeGrand- 
mont Co., 264 N.Y.S.2d 22, 24 A.D.2d 847—Ma¬ 
son V. Eagles Lodge, 290 N.Y.S.2d 56, 30 A.D.2d 
605—LoMonaco v. 43rd St. Estates Corp., 318 
N.Y.S.2d 779, 36 A.D.2d 722. 

Pa.—Dougherty v. Great Atlantic & Pac. Tea Co., 289 
A.2d 747, 221 Pa.Super. 221. 

R.I.—Blume v. Shepard Co., 278 A.2d 848, 108 R.I. 
683. 

Tenn.—Cleghom v. Thomas, 432 S.W.2d 507, 58 Tenn. 
App. 481. 


Utah—Koer v. Mayfair Markets, 431 P.2d 566, 19 Utah 
2d 339. 

Vt—Sawyer v. Ewen, 212 A 2d 628, 125 Vt. 196—Ga- 
rafano v. Neshobe Beach Club, Inc., 238 A.2d 70, 
126 Vt. 566. 

Wash.—Golden Gate Hop Ranch, Inc. v. Velsicol 
Chemical Corp., 403 P.2d 351, 66 Wash.2d 469, 
cert. den. 86 S.Ct. 644, 382 U.S. 1025, 15 L.Ed.2d 
539—Hemmen v. Clark’s Restaurant Enterprises, 
434 P.2d 729, 72 Wash 2d 690. 

W.Va.—Skeen v. C & G Corp., 185 S.E.2d 493, 155 
W.Va. 547. 

Constructive knowledge 

U-S.—Safeway Stores, Inc. v. Lucas, C.A.C 0 I 0 ., 410 
F.2d 603. 

Ariz.—El Grande Market No. Two, Inc v. McAlpm, 
475 P.2d 661, 13 Ariz.App. 302. 

Conn.—Baker v. Ives, 294 A.2d 290, 162 Conn. 295. 
Fla—Little v. Publix Supermarkets, Inc., App., 234 
So.2d 132. 

Mo.—Cover v. Phillips Pipe Line Co., 454 S.W.2d 507. 
N.Y.—Rose v. Bagon, 326 N.YS.2d 222, 37 A.D.2d 
949. 

Tenn.—Howard v. Ammons, 402 S.W.2d 875, 55 Tenn. 
App. 531. 

Tex.—Goodson v. Southland Corp, Civ.App., 454 
S.W.2d 823, err ref. no rev. err. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt. 389. 

Wash.—Morton v. Lee, 450 P.2d 957, 75 Wash.2d 393 

Condition of floor 

(1) U.S.—Ramsey v. Mellon Nat. Bank & Trust Co., 
D.C.Pa., 251 F.Supp. 646. 

Okl.—J. C Penney Co. v. Barrientez, 411 P.2d 841. 
Pa.—Kuminkoski v. Daum, 240 A.2d 524, 429 Pa 494. 

(2) Anz.—Safeway Stores, Inc. v. Cone, 406 P.2d 
869, 2 Ariz.App. 151. 

Iowa—Adams v. R. S. Bacon Veneer Co., 162 N.W.2d 
470. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

(3) U.S.—Rumsey v. Great Atlantic & Pac. Tea Co., 
CA.Pa, 408 F.2d 89. 

Ga.—Geiger v. Brooks Supermarket No. 4, Inc., App., 
166 S.E.2d 580, 119 Ga.App, 57. 

Tex.—Fontenot v. Sears, Roebuck & Co., Civ.App., 399 
S.W.2d 394, err. ref. no rev. err. 

Wash.—Morton v. Lee, 450 P.2d 957, 75 Wash.Zd 393. 

Condition of steps or stairway 

(1) Vt.—Carmeron v. Abatiell, 241 A.2d 310, 127 Vt. 

111 . 

(2) Neb.—Maxwell v. Lewis, 186 N.W.2d 119, 186 
Neb. 722. 

Particular dangers or defects 

(2) Ariz.—Heth v. Del Webb’s Highway Inn, 429 
P.2d 442. 102 Ariz. 330. 

(3) Mich.—Little v. Borman Food Stores, Inc., 190 
N.W.2d 269, 33 Mich.App. 609. 

(8) U.S.—Gantt v. Mobil Chemical Co., C.A.Tex., 
463 F.2d 691. 

Wagner v. Grannis, D.C.Pa., 287 F.Supp. 18. 
Pa.—Ostrowski v. Crawford Door Sales Co. of Scran¬ 
ton, Pa., 217 A.2d 758, 207 Pa.Supcr. 424. 
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12. U.S.—Isaacs v. American Petrofina, C.A.Tex., 368 
F.2d 193—Kilian v. Louisville & N.R. Co., C.A. 
III., 374 F.2d 61. 

Ill.—Isabelli v, Cowles Chemical Co., App., 289 N.E.2d 

12 . 

N.Y.—White v. Long Island Lighting Co., 302 N.Y. 
S.2d 463, 32 A,D.2d 792—Alejandro v. Marks 
Woodworking Machinery Cb., Inc., 337 N.Y.S.2d 
293, 40 A.D.2d 770, affd. 307 N.E2d 256, 33 
N.Y.2d 856, 352 N.Y.S.2d 198. 

R.L—Molinari v. Sinclair Refining Co., 304 A.2d 651, 
in R.I. 490. 

Wis.—Struck v. Great Atlantic & Pac. Tea Co., 150 
N.W.2d 361, 35 Wis.2d 51. 

13. U.S.—Vroman v. Sears, Roebuck & Co., C.A. 
Mich., 387 F2d 732.- 
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NY—De Gelorm v. Pelc, 275 N.Y.S.Zd 446, 52 
Misc,2d 336. 

Tex.—Hunter-Hayes Elevator Co v. Williams, Civ. 

App., 402 S.W.2d 280, err. ref. no rev. err. 

Wis.—McLoone Metal Graphics, Inc. v. Robers 
Dredge, Inc., 207 N.W.2d 616, 58 Wis.2d 704, 62 
A.L.R.3d 518. 

14. D.C.—Cooper v. Goodwin. C.A., 478 F.2d 653, 
155 U.S.App D.C 449. 

Iowa—Greenwell v. Meredith Corp., 189 N.W.2d 901, 
Neb.—Simon v. Omaha Public Power Dist., 202 
N.W.2d 157, 189 Neb. 183. 

Pa.—Ostrowski v Crawford Door Sales Co. of Scran¬ 
ton. Pa., 217 A.2d 758, 207 Pa.Super. 424. 

15. U.S.—Sweamgin v. Sears Roebuck & Co., C.A. 
Kan., 376 F.2d 637. 

Mass.—Randolph v. Five Guys From Boston, Inc., 242 
N.E.2d 402, 354 Mass. 730. 

N.Y,—Buckingham v. Donarry Realty Corp., 268 N.Y. 
S.2d 175, 25 A.D.2d 722. 

N.C.—Edwards v. Edwards, 164 S.E.2d 383, 3 N.C. 
App. 215 

Pa.—Regelski v. F. W. Woolworth Co. of Pa., 225 A,2d 
561, 423 Pa. 524. 

Wis.—Furrer v. Milwaukee & Suburban Transport 
Corp , 162 N.W.2d 537, 40 Wis.2d 560. 

16. Okl.—J. C. Penney Co. v. Barnentez, 411 P.2d 
841. 

R.L—Ritter v. Narragansett Elec. Co, 283 A.2d 255, 
109 R.I. 176—Gonsalves v. First Nat. Stores, Inc., 
304 A.2d 44, 111 R.I. 438. 

18. Ala.—Tyler v. King, 249 So.2d 821, 287 Ala. 162. 
D.C.—Paylor v. Safeway Stores, Inc, App., 225 A.2d 

312. 

Fla.—Friedman v. Biscayne Restaurant, Inc., App., 254 
So.2d 831. 

Ga.—Holtzclaw v. Lindsay, 178 S.E.2d 561, 122 Ga. 
App. 703. 

Miss.—Dees v. Campbell, 183 So.2d 624—Aultman v. 

Delchamps, Inc., 202 So.2d 922. 

Tex.—Flanery v, Terry Farris Stores, Inc., Civ.App., 
438 S.W.2d 864—Prunty v. Post Oak Bank, Civ. 
App., 493 S.W.2d 645, err. ref. no rev. err. 

Constructive notice 

(1) U.S.—Rumsey v. Great Atlantic & Pacific Tea 
Co., D.CPa., 276 F.Supp. 314. 

Conn.—Monahan v. Montgomery, 216 A.2d 824, 153 
Conn. 386. 

Mich.—Serinto v. Borman Food Stores, 158 N.W.2d 
485, 380 Mich. 637. 

Particular defects or dangers 

(2) D.C.—Anderson v. Woodward and Lothrop, 
App., 244 A.2d 918. 

Kan.—Smith v. Mr. D’s, Inc., 415 P.2d 251, 197 Kan. 

- 83. 

Ky.—Wiggins v. Scruggs, 442 S.W.2d 581. 

Pa.—Martino v. Great Atlantic & Pac. Tea Co., 213 
A.2d 608, 419 Pa. 229. 
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19. Or.—Pavlik v. Albertson’s Inc., 454 P.2d 852, 253 
Or. 370. 

/ 

§ 271. -Precautions Against In¬ 

jury 

19.50. U.S.—Faircloth v. Lamb-Grays Harbor Co,, 
Inc., C.A.Ala„ 467 F.2d 685. 

Ark.—Safeway Stores, Inc, v, Waddy, 486 S.W.2d 683, 
253 Ark. 473. 

Fla.—Little v. Publix Supermarkets, Inc., App., 234 
So.2d 132. 

Ill.—Sommese v. Maling Bros., Inc., 222 N.E.2d 468, 36 
I11.2d 263. 

River v. Rockford Mach. & Tool Co., 274 
N.E.2d 828, 1 Ill.App.3d 641. 

Iowa—Hanson v. Town & Country Shopping Center, 
Inc., 144 N.W.2d 870, 259 Iowa 542—Weidenhaft 
V. Shoppers Fair of Des Moines, Inc., 165 N.W.2d 
756. 
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Miss.—Alexander v. Jackson County Histoncal Soc., 
Inc., 227 So.2d 291 

N.Y.—De Gelorm v. Pelc, 275 N.Y.S.2d 446, 52 
Misc.2d 336. 

Tcnn,—Stringer v. Cooper, App., 486 S.W.2d 751, 

Wis.—City of Cedarburg Light and Water Commission 
V. AUis-Chalmers Mfg. Co., 148 N.W.2d 13, 33 
Wis.2d 560, reh. den. 149 N.W.2d 661, 33 Wis.2d 
560. 

20. Md.—Blanco v. J. C. Penney Co.. 248 A.2d 645, 
251 Md. 707. 

Mass.—Carey v. New Yorker of Worcester, Inc., 245 
N.E2d 420. 355 Mass. 450. 

Mo.—Anderson v. Cahill, 485 S.W.2d 76. 

Or.—^American Reciprocal Insurers v. Bessonette, 405 
P.2d 529, 241 Or. 500—Escobedo v. Ward, 464 
P.2d 698, 255 Or. 85. 

Term.—Cleghom v. Thomas, 432 S.W.2d 507, 58 Tenn. 
App. 481. 

Obvious defects 

(2) Other defects. 

Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R.3d 1091. 
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21. HI.—^Taylor v. Carborundum Co., 246 N.E.2d 
898, 107 Ill.App.2d 12. 

Iowa—Livingston v. Morarend, 149 N.W.2d 850, 260 
Iowa 530. 

N.Y.—Kearney v. Roman Catholic Church of St. Paul, 
295 N.Y.S.2d 186, 31 A.D.2d 541. 

Tenn.—Wheeler v. Fred Wright Const. Co., 415 S.W.2d 
156, 57 Tenn.App. 77. 

Wis.—Bruss v, Milwaukee Sporting Goods Co., 150 
N.W.2d 337, 3.^ Wis.:d 688. 

Duty to warn 

(1) U.S.—Derr v. Safeway Stores, Inc., C.A.Kan., 
404 F.2d 634. 

Parris v. M. A. Binder & Sons, Inc., D.C.Pa., 
261 F.Supp. 406—Sills v. Massey-Ferguson, Inc., 
D.C.Ind., 296 F.Supp. 776. 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz- 312, 26 A.L.R.3d 309. 

Cal.—^Martin v. Bat clay Distributing Co., 91 Cal.Rptr. 
817, 13 C.A.3d 828. 

Conn.—Warren v. Stancliff, 251 A.2d 74, 157 Conn. 
216. 

Fla.—^Pensacola Restaurant Supply Co. v, Davison, 
App., 266 So.2d 682. 

Mass.—Vance v. Gould, 243 N.E.2d 165, 355 Mass. 
104. 

Tex.—Houston Sports Ass’n v. Russell, Civ.App., 450 
S.W.2d 741, err. ref. no rev. err. 

Wash.—Pichler v. Pacific Mechanical Constructors, 462 
P.2d 960, 1 Wash.App. 447. 

(4) Tex.—^Rackley v. Model Markets, Inc., Civ.App., 
417 S.W.2d 89, err. ref. no rev. err. 

22. U.S.—Guftie v. Erie Strayer Co., C.A.Pa., 350 
F2d 378—Kalopodes v. Federal Reserve Bank of 
Richmond, C.A.Va„ 367 F.2d 47, 24 A.L.R.3d 
380—Tyrell v. Sears, Roebuck & Co., C.A.Ind., 
392 F.2d 868. 

HoUett v. Dundee, Inc., D.C.DeL 272 F.Supp. 1. 
Ala.—Cochran v. Keeton, Qv., 252 So.2d 307, 47 Ala. 

App. 194, affd. 252 So.2d 313, 287 Ala. 439. 
Alaska—Krcmer v. Carr’s Food Center, Inc., 462 P.2d 
747, 38 A.L.R.3d 1. 

Ariz.—Gee v. Salcido, 408 P.2d 42, 2 Ariz.App. 280. 
Cal.—^Thomas v. General Motors Corp., 91 Cal.Rptr. 
301, 13 CA.3d 81. 

Colo.—Kennedy v. W. T. Grant Co., 426 P,2d 185, 162 
Colo. 370- 

MUc High Fence Co. v. Radovich, 474 P.2d 796, 
28 CotoApp. 400, affd., 489 P.2d 308, 175 Colo. 
537. 

. Fla.—Sparks v. Ober, App., 216 So.2d 483. 

Ga—Hatcher v. General Elec. Co., 145 S,E2d 647, 112 
Ga.App. 585—Willis v. Byrd, 158 S.E2d 458, 116 
Ga-App. 5$5. 

Hawaii—Young v. Price, 442 P.2d 67. 50 Haw. 430, 
459. 


Ill—Barrett v. Fntz, 240 N.E.2d 366, 98 Ill.App.2d 75, 
affd. 248 N.E2d 111, 42 I11.2d 529. 

Kan.—Talley v. Skelly Oil Co., 433 P.2d 425. 199 Kan. 
767. 

La.—LeBouef v. Cart, App., 241 So.2d 797. 

Mass.—Thomas v. Tom’s Food World, Inc., 226 N.E2d 
188, 352 Mass. 449. 

Mich.—Manuel v. Weitzman, 178 N.W.2d 121, 23 
Mich.App. 96. 

Miss.—Colson v. Sims, 180 So.2d 327, 254 Miss. 99, 
app. after remand 198 $o.2d 225, app. after remand 
220 So.2d 345—F. W. Woolworth Co. v. Stokes, 
191 So.2d4IL 

N.M.—Baca v. Baca, App,, 472 P.2d 997, 81 N.M. 734. 

N.C.—Edwards v. Hamill, 145 S.E.2d 884, 266 N.C 
304. 

Or.—Bertrand v. Palm Springs & European Health Spa, 
Inc., 480 P.2d 424, 257 Or. 532. 

Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140. 

S.C.—Phillips V. K-Mart, Division of S.S. Kresge Co., 
173 S.E2d 916, 254 S.C 150—Bootle v. Labrasca, 
Inc., 177 S.E.2d 544, 255 S.C. 134. 

Tex.—Main v. Oliver, Civ.App., 394 S.W.2d 240, err. 
ref. no rev. err.—^Walgreen Drugs, Inc. v. Welch, 
Civ.App., 442 S.W.2d 842, err. ref. no rev. err. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt. 389. 

Ordinary care to see that premises are reason¬ 
ably safe 

N.J.—Mulkerin v. Somerset Tire Service, Inc., 264 A.2d 
748, 110 N.J.Super. 173. 

Absence of railing 

(4) Ga.—Fitzpatrick v. Jim Clay Ford, Inc., 189 

S.E.2d 876, 126 Ga.App. 58. 

Failure to inspect 

(3) U.S.—Gobem v. Metals & Controls, Inc., C.A. 

Mass., 418 F2d 290. 

Ill,—Starkey v. Brown Oil Co., 220 N.E.2d 12, 74 
Ill.App.2d 270. 

Ind.—Gwaltney Drilling, Inc. v. McKee, 259 N.E.2d 
710, 148 Ind.App. 1. 

N.H.—Corson v. Liberty Mut. Ins. Co., 265 A.2d 315, 
110 N.H. 210. 

Tex.—Continental/Moss-Gordin, Inc. v. Martinez, Civ. 
App., 480 S.W.2d 800. 

Wash.—Schneider v. Rowell’s, Inc., 487 P.2d 253, 5 
Wash.App. 165. 

Failure to provide 

(1) Fla.—Carter v. Parker, App., 183 So.2d 3, 

Or,—Becker v. Myers, 426 P.2d 871, 247 Or. 31. 

(4) U.S.—Rhoads v. Service Mach. Co., D.C.Ark., 

329 F.Supp. 367. 

Ala.—Mobile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463, 

(7) Safety devices on machine. 

NJ.—Bexiga v. Havir Mfg. Corp., 290 A.2d 281, 60 
N.J. 402. 

Failure to warn 

(1) U.S.—Warner v. Kewanee Machinery & Convey¬ 
or Co., C.A.Mich., 411 F.2d 1060, cert- den. 90 S.Ct. 

1685, 398 U,S. 906, 26 L.Ed,2d 65. 

Ariz.—Yuma Furniture Co. v. Rehwinkel, 448 P.2d 
420, 8 Ariz.App. 576. 

D.C—Lester v. Dunn, C.A., 436 F.2d 300, 141 U.S. 
App.D.C. 146, stating Maryland law, app. after 
remand 475 F.2d 983. 

Ga.—Fotopoulos v. Lamas, 182 S.E2d 326, 123 Ga. 
App. 731, 

Ill.—Fosen V. Odell Grain & Coal Co., 217 N.E.2d 126, 
70 Ill.App.2d 384—Pitts v. Basilc, 204 N.E2d 43. 
55 Ill.App.2d 37, revd. on oth. grds. 219 N.E.2d 
472, 35 in.2d 49. 

Iowa—Wroblewski v. Linn^ones FS Services, Inc., 195 
N.W.2d 709—West v. Broderick & Bascom Rope 
Co., 197 N.W.2d 202. 

Ky.—Hurst vl Sanders, 399 S.W.2d 470. 

Mass.—Marston v. Auto Laundries, Inc., 255 N,E.2d 
730, 356 Mass. 743, 41 A.L.R.3d 686. 

Minn.—Kenyon v. F.M.C. Corp,, 176 N.W.2d 69, 286 
Minn. 283, 41 A.L.R.3d 981. 
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Mo.—Lynch v. Hill, 443 S.W.2d 812—Gilpin v. Gerbes 
Supermarket, Inc., 446 S.W.2d 615, 

Mont.—Regedahl v. Safeway Stores, Inc., 425 P.2d 335, 
149 Mont. 229. 

Ohio—Sams v. Englewood Ready-Mix Corp., 259 
N.E.2d 507, 22 Ohio App.2d 168. 

Or.—^American Hardware Mut. Ins. Co. v. Griffith 
Rubber Mills, 448 P.2d 515, 252 Or. 182. 

R. I.—Ritter v. Narragansett Elec, Co., 283 A.2d 255, 

109 R.I. 176. 

Tenn.—Rogers v. Garrett, 397 S.W.2d 372, 217 Tenn. 
282. 

Howard v. Ammons, 402 S.W.2d 875, 55 Tenn. 
App. 531. 

Tex.—Cantrell v. Markham & Brown Co. and Associ¬ 
ates, CivApp., 452 S.W.2d 940. 

Vt.—Sawyer v. Ewen, 212 A.2d 628, 125 Vt. 196. 
Wash.—Jurgens v. American Legion, Dept, of Wash., 
Cashmere Post No. 64, Inc., 459 P.2d 79, 1 Wash. 
App. 39. 

(4) Wash.—Wood v. Postclthwaite, 496 P.2d 988, 6 
Wash.App. 885, affd. 510 P,2d 1109, 82 Wash.2d 387. 

(6) Del—Facciolo v. Facciolo Const. Co., 293 A.2d 
803, app. after remand 317 A.2d 27. 

Md.—Keene v. Arlan’s Dept. Store of Baltimore, Inc., 
370 A.2d 124, 35 Md.App. 250. 

Tex.—Safeway Stores Inc. v. Bozeman, Civ.App., 394 
S.W.2d 532, err. ref. no rev. err. 

(7) Colo.—Montgomery Ward & Co. v. Kerns, 470 
P.2d 34, 172 Colo. 59. 

Tex.—Joseph v. Jet Air Freight Corp., Civ.App., 479 
, S.W.2d 325, err. ref. no rev. err. 

Wis.—Flintrop v. Ufco, 190 N.W,2d 140, 52 Wi8.2d 
244. 

Failure to remedy 

(1) N.Y.—Castorina v. Hills Korvette Supermarket, 
331 N.Y.S.2d 723, 39 A.D.2d 704. 

(3) Md.—Honolulu Limited v. Cain, 224 A.2d 433, 
244 Md. 590. 

Tex.—H.E.B. Food Stores v. Slaughter, CivApp., 484 
S.W.2d 794, err. dism. 

Whether warning given 

(1) N.C.—Quinn v. P & Q Supermarket, Inc., 171 

S. E.2d 70, 6 N.CApp. 696. 

Sufficiency of precautions 

(2) Cal—Martin v. Barclay Distributing Co., 91 Cal. 
Rptr. 817, 13 CA.3d 828. 

Colo.—Kenney v. Grice, 465 P,2d 401, 171 Colo. 185. 
Iowa—West v. Broderick & Bascom Rope Co., 197 
N.W.2d 202. 

Pa.—Incollingo v. Ewing, 282 A.2d 206, 444 Pa. 263, 
299. 

(5) U.S.-Cargin, Inc., v. Zimmer, C.A.S.D., 374 
F.2d 924. 

Cal—Taylor v. Centennial Bowl, Inc., 52 Cal.Rptr. 561, 
416 P.2d 793, 65 C.2d 114. 

Bartosh v. Banning, 59 Cal.Rptr. 382, 251 
C.A.2d 378. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A.2d 796, 
128 Vt. 389. 
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23. U.S.—MeSparran v. Hanigan, D.C.Pa., 225 
RSupp. 628, affd., CA.. 356 F.2d 983. 

24, U.S.—Wallner v. Kitchens of Sara Lee, Inc., C.A. 
III, 419 F.2d 1028, 

Conn.—Haffey v. Lemieux, 224 A.2d 551, 154 Conn. 
185, 21 A.L.R.3d 1091. 

W.Va.—Skeen v. C & G Corp.. 185 S.E2d 493, 155 
W.Va. 547. 

27. U,S.—Spurr v. LaSalle Const. Co., C.A.IU., 385 
F.2d 322. 

Ky.—Standard Oil Co. v. ManiS, 433 S.W.2d 856. 
Md.--Rainsey v. D.P.A, Associates, 289 A.2d 321, 265 
Md. 319. ' 

Mo.—Anderson v. Maneval, App., 410 S.W.2d 578. 
NJ.—Ramundo v. Turi, 222 A.2d 189, 92 NJ.Super. 
73. 

N.Y.—Verdiglione v. Rodgnono. 258 N.Y.S.2d 471, 23 
AD.2d i817, affd. 217 N.E2d 33, 17 N.Y.2d 740, 
270 N.Y.S.2d 208. 
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Failure to warn 

(1) Ala.—Tyler v. King, 249 So 2d 821, 287 Ala. 162. 
Ill.—Roder v. Dobbs, 218 N.E.2d 873, 72 Ill.App.2d 

211 . 

N.Y—Nussbaum v Lacopo, 265 N.E.2d 762, 27 
N.Y.2d 311, 317 N.Y.S.2d 347. 

Manufacturer 

(2) Other statements. 

Wash.—Beck v. E. I. Du Pont de Nemours & Co., 455 
P.2d 587, 76 Wash.2d 95. 

Duty to warn 

Fla. Schoen v. Gilbert, 436 So.2d 75, disapproving 
Ellis V. McCaskill, 382 So.2d 808. 
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28. Cal.—Galanis v. Mercury Intern. Ins. Underwrit¬ 
ers, App., 55 CalRptr. 890, 247 C.A.2d 690. 
N.Y.—De Tankerville v. City of New York, 284 N.Y. 
S.2d 164, 28 A.D.2d 1099. 

R.I.—Gleason v. Almac’s, Inc., 234 A.2d 350, 103 R.I. 
40. 

Tex.—Cantrell v. Markham & Brown Co. and Associ¬ 
ates, Civ.App., 452 S.W.2d 940. 

§ 272. -Invitees, Licensees, and 

Trespassers 

30. U.S.—Womble v. J. C. Penney Co., C.A.Tenn., 
431 F.2d 985. 

Ark.—Leslie v. Burrow, 433 S.W.2d 831, 245 Ark. 620. 
Colo.—Husser v. School Dist. No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159'Colo. 590. 

Conn.—Schaller v. Roadside Inn, Inc., 221 A.2d 263, 
154 Conn. 61—Moonan v, Clark Wellpoint Corp., 
268 A.2d 384, 159 Conn. 178. 

Fla.—LeBase v. Britz, App., 240 So.2d 819, writ dis¬ 
charged, Sup., 258 So.2d 811. 

Ill.—Augsburger v. Singer, 242 N.E.2d 436, 103 Ill. 
App.2d 12—Jones v. Granite City Steel Co., 244 
N.E.2d 427, 104 Ill.App.2d 379—Johnson v. Shell 
Oil Co., 264 N.E.2d 278, 131 IU.App.2d 1032. 
Kan.—Weil v. Smith, 469 P.2d 428, 205 Kan. 339. 
La.—Middleton v. Consolidated Underwriters, App., 
185 So.2d 307. 

Mass.—Huska v. Clement, 281 NE.2d 225 361 Mass. 
522—Sweenor v. 162 State St., Inc., 281 N.E.2d 
280, 361 Mass. 524. 

Mich.—Leveque v. Leveque, 199 N.W.2d 675, 41 Mich. 
App. 127. 

Mont.—Charlie v. Foos, 503 P.2d 538, 160 Mont. 403. 
N.J.—Scheck v. Houdaille Const. Materials, Inc., 297 
A.2d 17, 121 N.J.Super. 335. 

N.M.—Mozert v. Noeding, 415 P.2d 364, 76 N.M. 396. 
N.Y.—Schwartz v. Eisen, 267 N.Y.S.2d 541, 25 A.D.2d 
555—Andlauer v. Caldwell, 311 N.Y.S.2d 593, 34 
A.D.2d 725. 

Or.—Rich v. Tite-Knot Pme Mill, 421 P.2d 370, 245 
Or. 185. 

Tenn.—Hood v. Waldrum, 434 S.W.2d 94, 58 Tenn. 
App. 512. 

Tex.—Arambula v. J. M. Dellinger, Inc., Civ.App., 415 
S.W.2d 456, err. ref. no rev. err. 

Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

Wash.—Gabel v. Koba, 463 P.2d 237, 1 Wash.App. 
684. 

Wis.—Flintrop v. Ufco, 190 N.W.2d 140, 52 Wis.2d 
244. 

Wyo.—Sinclair Refining Co. v. Redding, 439 P.2d 20. 
Extent of inyitation 

(2) Ala.—Winn-Dixie, Montgomery, Inc. v. Cox, 224 
So.2d 908, 284 Ala. 362. 

Whether person acted within scope of invitation 

Ala.—Mobile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463. 

Customers 

(1) Ala.—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

Ariz.—Patania v. Silvcrstone, 415 P.2d 139, 3 Ariz.App. 
424. 


Persons transacting business on premises 

(1) Mich.—Fries v. Merkley, 154 N.W.2d 50, 8 Mich. 

App. 177 

Other persons 

(7) Ark.—Husted v. Richards, 436 S W 2d 103, 245 

Ark. 987. 

Colo.—Husser v. School Dist. No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159 Colo. 590 

Ga.—Murray Biscuit Co. v. Hutto, l67 S.E.2d 182, 119 
Ga.App. 377. 

N.Y.—Mannix v. Matthews, 292 N Y.S.2d 33, 30 
A.D 2d 895. 

Tenn.—Roberts v. Tennessee Wesleyan College, 450 
S.W.2d 21, 60 Tenn,App. 624. 

Express or implied inyitation 

III.—Bozarth v. McGrath Sand & Gravel Co., 271 
N.E.2d 374, 133 IIl.App.2d 713. 

Employee on premises 

(1) Mont.—French v. Abercrombie, 480 P.2d 187, 

156 Mont. 356. 
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31. U.S.—Carrano v. Scheldt, CA-Ind, 388.F.2d 45. 

Ariz.—Shannon v. Butler Homes, Inc., 428 P.2d 990, 
102 Ariz. 312, 26 A.L.R.3d 309—Spur Feeding Co 
V. Fernandez, 472 P.2d 12, 106 Ariz. 143, 49 
A.L R.3d 925 

Cal.—Markewych v. Altshules, 63 Cal.Rptr. 335, 255 
C.A.2d 642—Beauchamp v. Los Gatos Golf 
Course. 77 Cal.Rptr 914, 273 C.A.2d 20. 

Ga.—Gnffith v. Morgan, 160 S.E.2d 420, 117 Ga.App. 
216. 

Iowa—Knudsen v. Merle Hay Plaza, Inc, 160 N.W.2d 
279—Bradt v. Grell Const., Inc., 161 N.W.2d 336. 

Mass.—Mounsey v. Ellard, 297 N.E.2d 43, 363 Mass. 
693. 

Mich.—Clark v. Dalman, 150 N.W.2d 755, 379 Mich. 
251. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555. 

Mont.—Tigh v. College Park Realty Co, 427 P.2d 57, 
149 Mont. 358. 

Neb.—Gubalka v. Anthes’ Estate, 202 N.W.2d 836, 189 
Neb. 385. 

Nev.—Bliss v. DePrang, 407 P.2d 726, 81 Nev. 599. 

N.M.—Mozert v, Noeding, 415 P.2d 364, 76 N.M. 396. 

Or.—Blystone v. Kiesel, 431 P.2d 262, 247 Or. 528. 

Pa.—Stebner v. Young Men’s Christian Ass’n, 238 A.2d 
19, 428 Pa. 370. 

Tenn,—Howard v. Ammons, 402 S.W.2d 875, 55 Tenn. 
App. 531. 

Utah—Wheeler v. Jones, 431 P.2d 985, 19 Utah 2d 392, 

Wis.—DeMarco v. Braund, 142 N.W.2d 165, 30 Wis.2d 
675. 

Business invitee 

U.S.—Bitsos v. Red Owl Stores, Inc., C.A.S.D., 459 
F.2d 656. 

Fla.—Harvey Bldg., Inc. v. Haley, App., 205 So.2d 
350—Knowles v. Silasavage, App., 266 So.2d 67. 

La.—Guilbeau v. Royal Indem. Co., App., 224 So.2d 
96. 

Vt.—Lattrell v, Swain, 239 A.2d 195, 127 Vt. 33. 

Customers 

(1) U.S.—Hamer v. Somerset Steel Erection Co., 

D.C.W.Va., 284 F.Supp. 553. 

Ala.—Winn Dixie Montgomery, Inc. v. Brindley, Civ., 
266 So.2d 146, 48 Ala.App. 479, cert. den. 266 
So.2d 150, 289 Ala. 755. 

Ga.—Shockley v. Zayre of Atlanta, Inc., 165 S.E.2d 
179, 118 Ga.App. 672. 

Ill,—Lytic V. Jewel Tea Co., 210 N.E.2d 813, 62 Ill. 
App,2d 409. 

Mo.—Burch v. Moore’s Super Market, Inc., 397 S.W.2d 
590. 

(5) Directed verdict held error. 

U.S.—Moore v. Safeway Stores, Inc., C.A.Okl., 461 
F.2d 236. 

Visitors or social guests 

Cal.—Hansen v. Richey, 46 Cal.Rptr. 909, 237 C.A.2d 
475. 
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La.—Guillory v. Employers Liability Assur. Corp., 
App., 217 So.2d 794. 

N.Y.—Grossel v. Lehrman, 284 N.Y.S.2d 609, 28 
A.D.2d 1138. 

Okl.—Beatty v. Dixon, 408 P.2d 339. 

Vt.—Garafano v. Neshobe Beach Club, Inc., 238 A.2d 
70, 126 Vt. 566. 

Warning given invitee 

U.S.—Kalopod« v. Federal Reserve Bank of Rich¬ 
mond, C.A.Va., 367 F.2d 47. 24 A.L.R.3d 380. 

Notice 

Conn.—Baker v. Ives, 294 A.2d 290, 162 Conn. 295. 
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32. Ga.—Colonial Stores, Inc. v. Donovan, 154 S.£.2d 
659, 115 Ga.App. 330—Dawson v. American Her¬ 
itage Life Ins. Co., 173 S.E.2d 424, 121 Ga.App. 
266. 

Idaho—Christensen v. Stuchlik, 427 P.2d 278, 91 Idaho 
504. 

Ill.—Madrazo v. Michaels, 274 N.E.2d 635, 1 III 
App.3d 583. 

Tenn.—Roberts v. Tennessee Wesleyan College, 450 
,S W.2d 21, 60 Tenn.App. 624. 
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33. U.S.—Orawsky v. Jersey Central Power and Light 
Co., D.C.Pa., 472 F.Supp. 881, applying New 
Jersey law. 

Cal.—Holliday v. Miles, Inc., 72 Cal.Rptr. 96, 266 
C A.2d 396. 

Ga.—Murray Biscuit Co. v. Hutto, 167 S.E.2d 182, 119 
Ga.App. 377. 

Kan,—Ralls v. Caliendo, 422 P.2d 862, 198 Kan. 84. 

Ky.—Cumberland College v. Gaines, 432 S.W.2d 650, 
35 A.L.R.3d 969. 

Md.—Gray v. Sentinel Auto Parks Co., 288 A.2d 121, 
265 Md. 61. 

N.Y.—Finkle v. Zimmerman, 271 N.Y.S.2d 820, 26 
A.D.2d 179. 

N.C.—Jenkins v. Brothers, 164 S.E.2d 504, 3 N.CApp. 
303—Fearing v. Westcott, 197 S.E.2d 38, 18 N.C. 
App. 422. 

Customer 

Minn.—Johnson v. R. E, Tapley, Inc., 136 N.W.2d 538, 
272 Minn. 19. 

Pa.—Martino v. Great Atlantic & Pac. Tea Co., 213 
A.2d 608, 419 Pa. 229. 

Other persons 
(4) Other particular persons. 

Cal—Hansen v. Richey, 46 CalRptr. 909, 237 C.A.2d 
475. 

34. Kan.—Robbins v. Alberto-Culver Co., 499 P.2d 
1080, 210 Kan. 147. 

Minn.—Carlson v. Rand, 146 N.W.2d 190, 275 Minn. 
272. 

Mo.—Stoeppelman v. Hays-Fendler Const. Co., App., 
437 SW.2d 143—Hochn v. Mampton, App., 483 
S.W.2d 403. 

N.J.—^Benedict v. Podwats, 263 A.2d 486, 109 NJ.Su- 
per. 402, affd. 271 A.2d 417, 57 N.J. 219. 

N.M.—Harless v. Ewing, App., 469 P.2d 520, 81 N.M. 
541. 

S.D.—Miller v, Baken Park, Inc., 175 N.W.2d 6M, 84 
S.D. 624, mod. on oth- grds. 178 N.W.2d 560, 85 
S.D. 133. 

Tex.—Panhandle & S.F. Ry. Co. v. Hogan, Civ.App., 
388 S.W.2d 320, err. ref. no rev, err. 

§ 273. -Machinery and Places 

Attractive to Children 
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35. U.S.—Shell v. Parrish, C.A.Tenn., 448 F.2d 528. 

Ariz.—Spur Feeding Co. v. Fernandez, 472 P.2d 12, 106 

Ariz. 143, 49 A.L.R.3d 925. 

Clarke v. Edging, 512 P.2d 30, 20 Ariz.App. 267. 

Cal—Cram v. Sestak, 68 Cal.Rptr. 849, 262 C.A.2d 
478. 
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Fla.—Ridgewood Groves, Inc. v. Dowell, App., 189 
So.2d 188—Walters v. Independent Concrete Prod¬ 
ucts, Inc., App., 259 So.2d 186. 

Ill—Dallas V. Granite City Steel Co.. 211 N.E.2d 907, 
64 Ill.App.2d 409—Henry v. Robert Kettell Const. 
Corp., 194 N.E.2d 535, 44 m.App.2d 356, app. 
after remand 226 N.E.2d 89, 82 IlLApp.2d 420. 

Ky.—LouisviUe Trust Co. v. Nutting, 437 S.W.2d 484. 

Mich.—Hooks v. City of Detroit. 187 N.W.2d 901, 31 
Mich.App. 662. 

Mo.—Anderson v. CahiU, 485 S.W.2d 76. 

S.C.—Lynch v. Motel Enterprises, Inc., 151 S.E,2d 435, 
248 S.C. 490. 

Tex.—Humphreys v, Haragan, Civ.App., 476 S.W.2d 
880. 

Particular place, machinery, or instnimentality 

(10) U.S.—Cargill, Inc. v. Zimmer, CA.S.D,, 374 

R2d 924. 

Ill.—American Nat. Bank & Trust Co. v. Pennsylvania 
R. Co., 202 N.E.2d 79, 52 IlI.App.2d 406. rcvd. on 
oth. gids. 219 N.E.2d 529, 35 I11.2d 145, cert, den. 
87 S.CL 777,385 U.S. 1035, 17 L.Ed.2d 683—Hen¬ 
ry V. Robert KettcII Const. Corp., 226 N.E.2d 89, 
82 IlLApp.2d 420. 

NJ.—Long V. Sutherland-Backer Co., 224 A.2d 329, 
reversed 224 A.2d 321, 48 NJ. 134. 
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36. Ga.—Murray Biscuit Co. v. Hutto, 167 S.E.2d 
182, 119 Ga.App. 377. 

Ill—American Nat. Bank & Trust Co. v. Pennsylvania 
R. Co., 202 N.E.2d 79, 52 IllApp.2d 406, revd. on 
oth. grds. 219 N.E,2d 529, 35 Ill2d 145, cert. den. 
87 S.Q. 777, 385 U.S. 1035. 17 L.Ed.2d 683. 

IikL—H ollowell v. Greenfield, 216 N.E.2d 537, 142 
Ind.App. 344. 

Wash,—Daggett v. Tiffany, 467 P.2d 629, 2 Wash.App. 
309. 

38. Mont.—Gagnicr v. Curran Const. Co., 443 P.2d 
894, 151 Mont. 468. 

40. Mich,—Hooks v. City of Detroit, 187 N.W,2d 
901, 31 Mich.App. 662, 

42. U.S.—Cargill, Inc. v. Zimmer, C.A.S.D., 374 F.2d 
924. 

S.C.—Lynch v. Motel Enterprises, Inc., 151 S.E2d 435, 
248 S.C. 490. 

42.5. U.S.—Cargill, Inc. v. Zimmer, C.A.S,D., 374 
F.2d 924. 

44. Ark.—Jackson v. McCuiston, 448 S.W.2d 33, 247 
Ark. 862. 

Cal.—^Merger v. Knapp, 48 Cal.Rptr. 350, 238 C.A.2d 
774, 
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46. Mich.—Hooks v. City of Detroit, 187 N.W,2d 
901, 31 Mich-App. 662. 

47JO. Ky.—Harris v. Cozatt, Inc., 427 S.W.2d 574, 

48. Torn.—Bloodworth v. Stuart. 428 S.W.2d 786. 
221 Tenn. 567. 

§ 274. -Places Open to the Pub¬ 

lic in General 
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58. D.C.—Seganish v. District of Columbia Safeway 
Stores, Inc., C.A., 406 F.2d 653, 132 U.S.App. 
D.C, 117. 

m.—Cupp V. Nelson, 282 N,E2d 513, 5 Ill.App.3d 37. 

Mass.—Jailet v. Godfrkd Home Bakeries, Inc., 236 
N.E2d 924, 354 Mass. 267—Baldassari v. Pitxiuce 
Terminal Realty Corp., 282 N.E2d 649, 361* Mass. 
738. 

N.M.—Simon v. Akin, 448 P.2d 795, 79 N.M. 689. 

Or.—Stewart v. Jefferson Plywood Co., 469 P.2d 783, 
255 Or, 603. 

Vt.—Cameron v. Abatiell, 241 A.2d 310, 127 Vt. 111. 

Wyo.—Sinclair Refining Co. v. Redding, 439 P.2d 20. 

Piitate roads and driveways 

N.Y.—GosUn v. Nine Platt Corp., 333 N.Y.S.2d 352, 39 
A.D.2d 986. 


Coin operated laundry 

Fla.—Miami Coin-O-Wash, Inc. v. McGough, App., 
195 So.2d 227, 23 A.L.R.3d 1242. 

Ala.—Smith v. Goss, Civ., 266 So.2d 304, 48 Ala.App. 
502, cert. den. 266 So.2d 309, 289 Ala. 751. 

Parking lot 

Fla.—Robinson v. Kiawanis Club of Delray Beach, 
App.. 265 So.2d 387. 

59. Colo.—Randall v. Nasbarg, 470 P.2d 893, 28 
Colo.App. 147. 

Tenn.—Roberts v. Tennessee Wesleyan College, 450 
S.W.2d 21, 60 Tenn.App. 624. 

Tex.—Ennis v, Peterson, Civ.App., 438 S.W.2d 674, 36 
A,L.R.3d 1334, err. ref. no rev. err. 
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60. U.S.—^Joye v. Great Atlantic & Pac. Tea Co., 

C. A.S.C., 405 F.2d 464. 

American States Ins. Co. v. Hannan Const. Co., 

D. C.Ohio, 283 F.Supp. 988, affd., CA.. 392 F.2d 
171. 

Ariz.—Yuma Furniture Co. v. Rehwinkel, 448 P.2d 
420, 8 Ariz.App. 576. 

Fla.—Sears, Roebuck & Co. v. Sheppard, App., 194 
So.2d 62—Winn-Dixie Stores, Inc. v. Miller, App., 
220 So.2d 680—Publix Super Markets, Inc. v. Lin- 
dholm, App., 243 So.2d 8. 

Ga.—Callaway v. Atlantic & Pac. Tea Co., 156 S.E.2d 
174, 115 Ga.App. 769—^Banks v. Champion, 162 
S.E.2d 824, 118 Ga.App. 79. 

Mass.—Griffin v. First Nat. Stores, Inc., 234 N.E.2d 
719, 353 Mass. 770. 

N.M.—Garcia v. Barber’s Super Markets, Inc., App,, 
463 P.2d 516, 81 N.M. 92.' 

N.C.—Qumn v. P «& Q Supermarket, Inc., 171 S.E.2d 
70, 6 N.C,App. 696—Redding v. F. W. Woolworth 
Co., 176 S.E.2d 383, 9 N.CApp. 406, app. after 
remand 187 S.E.2d 445, 14 N.CApp. 12. 

Okl.—Safeway Stores, Inc. v. Keef, 416 P.2d 892. 

Pa.—Regelski v, F. W. Woolworth Co. of Pa., 225 A.2d 
561, 423 Pa. 524. 

Utah—Koer v. Mayfair Markets, 431 P.2d 566, 19 Utah 
2d 339. 

Falling objects 

Pa.—Dougherty v. Great Atlantic & Pac. Tea Co., 289 
A.2d 747, 221 Pa.Super. 221. 

Parking lot of store 

Or.—Dawson v. Payless for Drugs, 433 P.2d 1019, 248 
Or. 334, 35 A.L.R.3d 222. 

Particular equipment 

(2) Colo,—Kennedy v. W. T. Grant Co.. 426 P.2d 

185, 162 Colo. 370. 

(3) Ariz.—Downey v. Lackey, 466 P.2d 401, 11 Ariz. 

App. 528. 

(5) Lunch stand window. 

Mass.—McCoy v. Norumbega Amusement Corp,, 222 
N.E.2d 887, 351 Mass. 708. 
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61, U.S.—^Associated Dry Goods Corp. v. Drake, 
C.A.MO.. 394 F.2d 637. 

Cal.—Martin v. Barclay Distributing Co., 91 Cal.Rptr. 
817, 13 CA.3d 828. 

Fla.—Maximo Moorings Marine Center, Inc. v. Walkc, 
App,, 196 So.2d 215—^Williams v. Holland, App,, 
205 So.2d 682. 

Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Mass.—Jaillet v. Godfried Home Bakeries, Inc., 236 
N.E.2d 924, 354 Mass. 267. 

Mo.—Trabue v. Fields, App., 433 S.W.2d 48. 

Pa.—Stebner v. Young Meh’s Christian Ass'n, 238 A.2d 
19, 428 Pa. 370. 

S.C.—Kirabrell v, Bi-Lo, Inc., 150 S.E2d 79. 248 S,C. 
365. 

Wash.—^Baltzelle v. Doces Sixth Ave., Inc., 490 P.2d 
1331, 5 Wash.App. 771. 

Particular door and gates 

(4) Glass sliding door. 

Utah—Wheeler v. Jones, 431 P.2d 985, 19 Utah 2d 392. 
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(5) Other doors and gates. 

Or.-Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 

Wis.—Dahl v. K-Mart, 176 N.W.2d 342. 46 Wis.2d 
605. 

Slippery condition 

(1) Fla.—Lee v. Southland Corp., App., 253 So.2d 

268. 

Ill—Koehler v. Great Atlantic & Pac. Tea Co., 232 
N.E.2d 780, 90 IU.App.2d 458. 

Mich.—Little v. Borman Food Stores, Inc., 190 N.W.2d 
269, 33 Mich.App. 609. 

(3) U.S.—Associated Dry Goods Corp. v. Drake, 

CA.MO., 394 F.2d 637. 

(4) Other places. 

Md.—Gast, Inc. v. Kitchner, 234 A.2d 127, 247 Md. 
677. 

62. U.S.—Sharp v. J. C. Penney Co., C.A.Tenn., 361 
F.2d 722—^Tyrcll v. Scars, Roebuck & Co., C.A. 
Ind., 392 F.2d 868. 

Ariz.—Martinez v. Lucky Stores, Inc., 502 P.2d 1089, 
18 Ariz.App. 412. 

Ark.-National Credit Corp. v. Ritchey, 477 S.W.2d 
488, 252 Ark. 106, app. after remand 491 S.W.2d 
811, 254 Ark. 139. 

Colo.—Safeway Stores, Inc. v. Babish, App., 481 P.2d 
737. 

Ga.—^J. C. Penney Co. v. Knight, 166 S.£.2d 434, 119 
Ga.App. 70. 

Ill—Love V. Stolze Lumber Co., 250 N.E.2d 293, 112 
Ill.App.2d 204. 

Mass.—Vance v. Gould. 243 N.E.2d 165, 355 Mass, 
104. 

Minn.—Jepson v. Country Club Market, Inc., 155 
N.W.2d 279, 279 Minn. 28. 

Miss.—Howell v. Ernest Yeager Sc. Sons, Inc., 215 So.2d 
702, app. after remand 234 So.2d 899. 

N.J.-L.Wollerman v. Grand Union Stores, Inc., 221 
A.2d 513, 47 NJ. 426. 

Okl—Safeway Stores. Inc. v. Kccf. 416 P.2d 892. 

Obstacle or obstruction in aisle 

Fla.—^Winn-Dixie Stores, Inc. v. Holmes, App., 190 
So.2d 19. 

Tex.—Rackley v. Model Markets, Inc., Civ.App., 417 
S.W.2d 89, err. ref. no rev. err. 

Wash.—Smith v, B & I Sales Co., 443 P.2d 819, 74 
Wash.2d 151. 

Slippery condition 

(1) U.S.—Pope v. Safeway Stores, Inc., C.A.Tex., 425 

F.2d 1161. 

Ariz.—Rhodes v. El Rancho Markets, 418 P.2d 613, 4 
Ariz.App. 183, app. after remand 454 P,2d 1016, 9 
Ariz.App. 574. 

D.C—Seganish v. District of Columbia Safeway Stores, 
Inc., C.A., 406 F.^ 653, 132 U.S.App.D.C 117. 

Howard v. Safeway Stores, Inc,, App., 263 A.2d 
656. 

Fla.—Simpsrm v. Simpson, App., 232 So.2d 249. 

Ga.—Rockmart Bank v. Hall, 151 S.E.2d 232, 114 
Ga.App. 284. 

Ill.—Mraz v. Jewel Tea Co., 257 N.E.2d 548, 121 
Ill.App.2d 209. 

Kan.—Elrod v. Walls, Inc., 473 P.2d 12, 205 Kan. 808. 

Ky.—Kroger Co. v. Thompson, 432 S.W.2d 31. 

Md.—Keene v. Arlan's Dept. Store of Baltimore, Inc., 
370 A.2d 124, 35 Md.App. 250. 

Mass.—Davis v. Albert Steiger, Inc., 277 N.E.2d 312, 
360 Mass. 861. 

Miss.—^F. W. Woolworth Co. v. Stokes,' 191 So.2d 
411—Gulf Hills Dude Ranch, Inc. v. Brinson, 191 
So.2d 856. 

Mont.—Pushard v. J. C. Penney Co., 438 P.2d 928,151 
Mont. 82. 

N.C.—Forrest v S. H. Kress Sc Co., 161 S.E2d 225, 1 
N.CApp. 305. 

Ohio—Littman v. Miami Restaurant St Delicatessen, 
Inc., 272 N.E2d 640, 27 Ohio App.2d 70. 

Or.—PavKk v. Albertson’s Inc., 454 P.2d 852, 253 Of. 
370. 

Tex.—Carney v.. Kroger Co., Civ.App., 455 S.W.2d 329, 
err. ref. no rev. err. 



65A CJS 115 


Va.—Taylor v. Great Atlantic & Pac. Tea Co 161 
S.E.2d 692, 209 Va. 64. 

(2) U.S.—Littleton v. W.U. Tel. Co., C.A.Okl., 442 
P.2d 1169, stating Texas law. 

N.Y.—Kraus v. B. Gertz, Inc., 330 N.Y.S.2d 601 38 
A.D.2d 857. 

Ramp 

Fla.—McRae v. Winn Dixie Stores, Inc., Add., 227 
So.2d 214. 

Mont.—Regedahl v. Safeway Stores, Inc., 425 P.2d 335 
149 Mont. 229. 

Maintenance of improper scheme of merchan¬ 
dising 

U.S.—Thomason v. Great Atlantic & Pac. Tea Co 
C.A.Va., 413 F.2d 51. 
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63. Colo.—Montgomery Ward & Co. v. Kerns, 470 
P.2d 34, 172 Colo. 59. 

Ga.—Boggs V. Griffeth Bros. Tire Co., 187 $.E.2d 915, 
125 Ga.App. 304. 

Mo.—Burrell v. Mayfair-Lennox Hotels, Inc., 442 
S.W.2d 47. 

N.M.—Mozert v. Noeding, 415 P.2d 364, 76 N.M. 396. 
Pa.—Kuminkoski v. Daum, 240 A.2d 524, 429 Pa. 494. 
Inadequate handrail 

U.S.—Bitsos V. Red Owl Stores, Inc., C.A.S.D., 459 
F.2d 656. 

Insufficient lighting 

Colo.—Markley v. Weissman, App., 491 P.2d 79. 

Slippery steps 

U.S.—Bitsos V. Red Owl Stores, Inc., C.A.S.D., 459 
F.2d 656. 

Md.—Mondawmin Corp. v. Kres, 266 A.'Zd 8, 258 Md. 
307. 

Worn stairs 

U.S.—Bitsos V. Red Owl Stores, Inc., C.A.S.D., 459 
F.2d 656. 
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64. Miss.—First Nat. Bank of Vicksburg v. Cutrer, 
214 So.2d 465. 

Pa.—Stebner v. Y.M.C.A., 11 Lycoming 5, affd. in part, 
revd. in part on oth. grds. 238 A.2d 19, 428 Pa. 
370. 

R. L—Dawson v, Rhode Island Auditorium, Inc., 242 

A.2d 407, 104 R.I. 116; 

Tex.—McGill v. Minyard’s Food Stores, Inc., Civ.App., 
417 S.W.2d 309, err. ref. no rev. err. 

64.5. D.C.—Ruml v. Giant Food, Inc., App., 290 
A.2d 571. 

Ga.—Callaway v. Atlantic & Pac. Tea Co., 156 S.E.2d 
174, 115 Ga.App. 769. 

Mass.—^Thacker v. Blair’s Foodland, Inc., 241 N.E.2d 
922, 354 Mass. 774. 

N.M.—O’Neil v. Furr’s, Inc., App., 487 P.2d 495, 82 
N.M. 793. 

N.C.—Colclough V. Great Atlantic & Pac. Tea Co., 
App., 163 S.E.2d 418, 2 N.CApp. 504. 

Or.—Schnell v. Goodwill Industries of Or., 451 P.2d 
484, 253 Or. 100. 

S. C.—Pennington v. Zayre Corp., 165 S.E.2d 695, 252 

S.C 176. 

Doors, entrances, and yestibules 

(1) N.M.—Hisey v. Cashway Supermarkets, Inc., 426 
P.2d 784, 77 N.M. 638. 

Floors, aisles, and passageways 

(1) U.S.—Sands v. Sears, Roebuck & Co., C.A.Ky., 
438 F.2d 655. 

Miss.—^Aultman v. Delchamps, Inc., 202 So.2d 922. 
Mo.—Ward v. Temple Stephens Co., 418 S.W.2d 935. 

(2) Colo.—Sanderson v. Safeway Stores, Inc., 421 
P.2d 472, 161 Colo. 271. 

R. I.—Gleason v." Almac’s, Inc., 234 A,2d 350, 103 R.I. 

40. 

Stairs, stairways, and steps 

(1) Mo.—Smith v. Seven-Eleven, Inc,, App., 430 

S. W.2d 764. 


(2) D.C.—S. Kann’s Sons Corp. v. Hayes, App., 320 

A.2d 593. 

§ 276. - Buildings and Other 

Structures 
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68. U.S.—Womble v. J, C. Penney Co., C.A.Tenn., 
431 F.2d 985. 

Wagner v. Grannis, D.C.Pa., 287 F.Supp. 18. 

Ark—Page v. Boyd-Bilt, Inc., 438 S.W.2d 307, 246 
Ark. 352. 

Ill.—Miller v. DeWitt, 208 N.E.2d 249. 59 Ill.App.2d 
38, affd. in part and revd. in part on oth. grds. 226 
N.E.2d 630, 37 I11.2d 273—Crotty v High-Low 
Foods, Inc., 223 N.E.2d 442, 78 Ill.App.2d 237. 

Iowa—DeMoss v. Darwin T. Lynner Const. Co., 159 
N.W.2d 463. 

Ky.-Clark v. Fawcett. 450 S.W.2d 528. 

Mich.—Hall v. Wood, 181 N-W.2d 924, 26 Mich.App. 
135. 

N.J.—Totten v. Gruzen, Z45 A.2d 1, 52 N.J. 202. 

Giordano v. Mariano, 271 A.2d 20, 112 N.J.Su- 
per. 311. 

N.Y.—LoMonaco v. 43rd St. Estates Corp., 318 N.Y. 
S.2d 779. 36 A.D.2d 722. 

N.C.—Maness v. Fowler-Jones Const. Co., 179 S.£.2d 
816, 10 N.CApp. 592, cert. dep. 180 S.E.2d 610, 
278 N.C. 522. 

Pa.—Quinn v. Funk Bldg. Corp., 263 A.2d 458, 437 Pa. 
268. 

Falling objects 

Tex.—Nathan Alterman Elec. Co. v. Mason, Civ.App., 
448 S.W.2d 524. 

Floors 

(1) Mich.—Florence v, Wm. Moors Concrete Prod¬ 
ucts, Inc., 193 N.W.2d 72, 35 Mich.App. 613. 

Roofs 

U.S.—Titan Steel Corp. v. Walton, CA.Utah, 365 F.2d 
542—Hanover Ins. Co. v. Berry, C.A.La., 416 F.2d 
279, 

Md.—Maryland Sales & Service Corp. v. Howell, 311 
A.2d 432, 19 Md.App. 352. 

S.C.—Edward’s of Byrnes Downs v. Charleston Sheet 
Metal Co., 172 S.E.2d 120, 253 S.C. 537. 

Ladder 

U.S.—Fanners Co-op. Elevator Ass’n Non-Stock of Big 
Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 224, 
cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 L.Ed.2d 
659, reh. den. 88 S.Ct. 815, 390 U.S. 913, 19 
L.Ed.2d 887. 

Scaffold 

(1) Ill.—Spiezio V. Commonwealth Edison Co„ 235 

N.E.2d 323, 91 Ill.App.2d 392. 

(3) Ill.—Miller v, DeWitt, 208 N.E.2d 249, 59 Ill. 

App.2d 38, affd. in part and revd. in part on oth. grds. 

226 N,E.2d 630, 37 IlL2d 273—Karris v. Goldman, 254 

N.E.2d 605, 118 Ill.App.2d 85. 

Miss.—Oden Const. Co. v. McPhail, 228 So.2d 586. 
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69. N.Y.—Shramko v. Hills Wrecking Corp., 392 
N.Y.S.2d 436, 56 A.D.2d 764. 

70. NJ.—Zentz v. Toop, 222 A.2d 290, 92 NJ.Super. 
105, affd. 234 A.2d 96, 50 NJ, 250. 

71. Kan.—Talley v. Skelly Oil Co., 433 P.2d 425, 199 
Kan. 767. 

Mo.—^McGrury v. Kansas City, App., 397 S.W.2d 688. 

Mont.—McCusker v. Roberts, 452 P.2d 408, 152 Mont. 
513. 

N.Y.—Reisner v. New York Kosher Provisions, Inc., 
267 N.Y.S.2d 70, 25 A.D.2d 511—Vignogna v. 170 
East 83rd Realty Corp., 275 N.Y.S.2d 49, 26 
A.D.2d 429, affd. 233 N.E.2d 296, 20 N.Y.2d 932, 
286 N.Y.S.2d 283. 

Or.—^Johnson v. Salem Title Co., 425 P.2d 519, 246 Or. 
409. 

Improper plan 

(3) Other matters. 
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Ill.—Uukkanen v. Jewel Tea Co., 222 N.E.2d 584, 78 
Ill.App.2d 153'. 

Raising height of threshold 
Anz.—Wiseman v. Young, 422 P.2d 404, 4 Ariz.App. 
573. 

72. Alaska—National Bank of Alaska v. McHugh, 
416 P.2d 239. 

Colo.—Husser v. School Dist. No. 11 in El Paso Coun¬ 
ty, 413 P.2d 906, 159 Colo. 590. 

N.Y.—Lyden v. Rasa, 331 N.Y.S.2d 982, 39 A.D.2d 
716. 

Doors, entrances, or vestibules 
N.C —Cagle v. Robert Hall Clothes, 175 S.E.2d 703, 9 
N.CApp. 243. 

Wis.—Heckendorf v. J. C. Penney Co., 142 N.W.2d 
801, 31 Wis.2d 346. 

Falling objects 

(5) Nev.—El Cortez Hotel, Inc. v. Coburn, 484 P.2d 
1089, 87 Nev. 209. 

N.J.—Wellenheider v. Rader, 227 A.2d 329, 49 NJ. 1. 

Floors 

(1) U.S.—Ramsey v. Mellon Nat. Bank & Trust Co., 
D.CPa., 251 F.Supp. 646. 

Mo.—Rupert v. Huffman, 413 S.W.2d 222. 

N.Y.—Baisley v. Rose, 317 N.Y.S.2d 460, 35 A.D.2d 
841. 

Okl.—^J. C. Penney Co. v. Hoover, 414 P.2d 293. 

Pa.—Hall v. Great Atlantic & Pac. Tea Co., 47 West. 
189. 

(3) Ariz.—Gee v. Salcido, 408 P.2d 42, 2 Ariz.App. 
280. 

Colo.—Stuhk V. Cascade Ave. Medical Bldg., Inc., 
App., 471 P.2d 615. 

Fla.—Ameisen v. Royal Continental Hotels Corp., 
App., 226 So.2d 463. 

Kan.—Elrod v. Walls, Inc., 473 P.2d 12, 205 Kan. 808. 
NJ.—Blessing v. T. Shriver & Co., 228 A.2d 711, 94 
NJ.Super. 426. J 

N.Y.—Pike v. Sillins, 297 N.Y.S.2d 406, 31 A.D.2d 805. 
Pa.—Farrell v. Bonner, 227 A.2d 683, 424 Pa. 301. 
Tex.—Hughes v. J. Weingaiten, Inc., Civ.App., 398 
S.W.2d 440, err. ref. no rev. err. 

Wash.—Messina v. Rhodes Co., 406 P.2d 312, 67 
Wash.2d 19. 

Holes and traps 

(1) Ga.—McKenna v. Jordan, 182 S.E.2d 550, 123 
Ga.App. 801. 

(6) Skylight. 

Mich.—McCord v. U.S. Gypsum Co., 145 N.W.2d 841, 
5 Mich.App. 126. 

Insufficient lighting 

(3) Fla.—Carter v. Parker, App., 183 So.2d 3. 

Stairs, stairways, and steps 

(1) Fla.—Milby v. Pace Pontiac, Inc., App., 176 
So.2d 554, cert, dism., Sup., 185 So.2d 467. 

Neb.—Cook v. Lowe, 141 N.W.2d 430, 180 Neb. 39. 

(2) Pa.—^Downs v. Cammarano, 218 A.2d 604, 207 
Pa.Super. 478. 

Water leakage 

Mich.—Insurance Co. of North America v. Smelser 
Roofing Co., 166 N.W.2d 527, 15 Mich.App. 266. 

Window cleaning 

(4) Ill.—Halberstadt v. Harris Trust and Sav. Bank, 
289 N.E.2d 90. 7 Ill.App.3d 991, affd. 302 N.E.2d 64, 
55 I11.2d 121. 

N.Y.—Gonzalez v. Concourse Flaza Syndicates, Inc., 
298 N.Y.S.2d 167, 31 A.D.2d 401, app. after re¬ 
mand 324 N.Y.S.2d 962, 37 A.D.2d 822. 
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73, Ala.—Kingsberry Homes Corp. v. Ralston, 235 
So.2d 371, 285 Ala. 600. 

Tex.—Freitas v. Twin City Fisherman’s Co-op. Ass’n, 

. Civ.App., 430 S.W.2d 579, err. ref. no rev. err. 

Doors and entrances 

(2) N.Y.—Bearss v. Westbury Hotel, Inc., 304 N.Y. 
S.2d 894, 33 A.D.2d 47. 
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Floor * 

(1) Del—Facciolo v. Facciolo Const. Co., 293 A.2d 
803, app. after remand 317 A.2d 27. 

Mich.—Pollack v. Oak Office Bldg., 151 N.W.2d 353, 7 
Mich.App. 143. 

Fire escape 

N.Y.—Martinez v. Kaufman-Kanc Realty Co., Inc., 
343 N.Y.S.2d 383, 74 Misc.2d 341, affd., A.D., 349 
N.Y.S.2d 722, 43 A.D 2d 554. 

Stairs, stairways, or steps 
Ind,—Wells v. Perkins, 227 N.E.2d 692, 141 Ind.App. 
318. ' 

Tex.—^Houston Sports Ass’n v. Russell, Civ.App., 450 
S.W.2d 741, err. ref. no rev. err., app. after remand 
452 S.W.2d 931, err. ref. no rev. err. 

Pordi 

Ala.—Smith v. Goss, Civ., 266 So.2d 304, 48 Ala.App. 
502, cert, den 266 So.2d 309, 289 Ala. 751. 

Falling objects 

K.y.—Glasgow Realty Co. v. Metcalfe, 482 S.W.2d 750. 
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74. Mass.T— Griffin v. Demeqian, 213 N.E2d 384, 350 
Mass. 47. 

Pa.—Borsa v. Great Atlantic & Pac. Tea Co., 215 A.2d 
289, 207 Pa.Super. 63. 

Wash.—^McKinnon v, Washington Federal Sav. & Loan 
Ass’n, 414 P.2d 773, 68 Wash.2d 644. 

75. HI.—Miller v. DeWitt, 208 N.E.2d 249, 59 Ill. 
App.2d 38, affd. in part and revd. in part on oth. 
grds. 226 N.E.2d 630, 37 II1.2d 273. 

Ky.—O’Connor v. Raque Co. v. Bill, 474 S.W.2d 344. 

76. Ill.—Bridges v. Ford Motor Co., 243 N.E.2d 559, 
104 IIlApp.2d 26. 

N.Y.—Lyden v. Rasa, 331 N.Y.S.2d 982, 39 A.D.2d 
716, 

Person in charge 

III.—Isabclli V. Cowles Chemical Co., App., 289 N.E2d 

12 . 
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81, U.S.—Iwaniuk v. Bethlehem Steel Corp., C.A. 
Ind., 402 F.2d 309. 

Mo.—W^jcr V. Hinds, App., 440 S.W.2d 129. 

Mont.—Fuchs v. Huether, 459 P,2d 689, 154 Mont. 11. 
Old—Sooner Foods, Inc. v. Eggleston, 412 P.2d 621. 
In constmctiott of structore 

(1) Ga.—Welsh v. Fowler, 183 S.E.2d 574, 124 Ga- 
App. 369. 

Ill.—Gatto V. Curtis, 286 N.E2d 541, 6 IIl.App.3d 714. 

Inadequate lighting 

(2) Colo.—Brown v. Foster, App., 489 P.2d 346. 

Doors and entrances 

N.Y.—Vella v. Seacoast Towers ’‘A”, Inc., 302 N.Y. 
S.2d 451, 32 A.D.2d 813. 

Wis.—Heckendorf v. J. C. Penney Co., 142 N.W.2d 
801, 31 Wis,2d 346. 

Floors 

<1) Mich.—Serinto v. Borman Food Stores, 142 
N.W.2d 32, 3 Mich.App; 183 Affd. 158 N.W.2d 485, 
380 Mich. 637. 

Mo.—Willoughby v. Safeway Stores, Inc. App., 397 
S.W.2d 748. 

(3) D.C—Napier v. Safeway Stores, Inc., App., 215 
A.2d 479. 

Kan.—Smith v. Mr. D’s Inc., 415 P.2d 251, 197 Kan. 
83. 

Ky,—Jenkins Clinic Hospital, Inc. v. HoUon, 454 
S.W.2d 357. 

N.C.—Hedrick v. Tigniere, 147 S.E.2d 550, 267 N.C. 
62. 

Okl.—J. C. Penney Co. v. Hoover, 414 P.2d 293. 

Stairs and stairways 

(1) Ky.—Hannin v. Driver, 394 S.W,2d 750. 
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82. U.S.—Domany v. Otis Elevator Co., C.A.Ohio, 
369 F.2d 604, cert. den. 87 S.a. 2073, 387 U.S. 
942, 18 L.Ed.2d 1327—Honea v. West Virginia 
Pulp & Paper Co.. C.A.S.C 380 F.2d 704. 

Ill.—Scully V. Otis Elevator Co., 275 N.E2d 905, 2 
Ill.App.3d 185. 

Ind.—Hagerman Const. Corp. v. Weber, App., 202 
N.E2d 758, supers. 221 N.E.2d 901, 248 Ind. 156. 

Ky.—Gross v. Bloom, 411 S.W.2d 326, 20 A.L.R.3d 
1123. 

Mo.—Akers v. Lever Bros. Co., 432 S.W.2d 200. 

NJ.-O’Brien v. Bethlehem Steel Corp., 279 A.2d 827, 
59 NJ. 114. 

N.Y.—Pugh V. Weber. 286 N.Y.S.2d 339, 29 A.D.2d 
567—^Tully v. Roosevelt Properties, Inc., 311 N.Y. 
S.2d 41, 34 A.D.2d 786—Reh v. Haughton Eleva¬ 
tor Co., 312 N.Y.S.2d 578, 34 A.D.2d 1086-Ale- 
jandro v. Marks Woodworking Machinery Co., 
Inc., 337 N.Y.S.2d 293, 40 A.D.2d 770, affd. 307 
N.E2d 256, 33 N.Y.2d 856, 352 N.Y.Sld 198. 

Ohio—Mobberly v. Sears, Roebuck & Co., 211 N.E.2d 
839, 4 Ohio App.2d 126. 

Pa.—Niznik v. Dravo-Doyle Co.. 113 P.LJ. 482. 

Open or unguarded elevator shaft 

N.Y.—Parello v. Cover Leaf Towers Corp., 329 N.Y. 
S.2d 375, 38 A.D.2d 731. 

Escalator 

D.C.—Washington Sheraton Corp. v. Keeter, App., 239 
A.2d 620. 

Maintenance . 

(2) Other statements. 

Alaska—Otis Elevator Co. v. McLaney, 406 P.2d 7. 

Inadequate lighting of elevator shaft 

N.Y.—O’Connor v. 595 Realty Associates, 258 N.Y. 
S.2d 145, 23 A.D.2d 69, app. dism. 214 N.E2d 
376, 17 N.Y.2d 493, 267 N.Y.S.2d 213. 

Operation of elevator 

(1) N.Y.—O’Connor v. 595 Realty Associates, 258 

N.Y.S.2d 145, 23 A,D.2d 69, app. dism. 214 N.E.2d 

376, 17 N.Y.2d 493, 267 N.Y.S.2d 213. 
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84, La.—Meche v. Farmers Drier & Storage Co., 
App., 193 So.2d 807, writ ref. 195 So.2d 644, 250 
La, 369. 

Md.—Dorsey v. General Elevator Co., 215 A.2d 757, 
241 Md. 99. 

§ 278. -Fires and Hot Ashes 
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86 . Ill—Gille V, Winnebago County Housing Author¬ 
ity, 255 N.E2d 904, 44 I11.2d 419. 

Gille V. Winnebago County Housing Authority, 
244 N.E.2d 636, 104 IllApp.2d 470, affd. 255 
N.E2d 904,44 lll2d 419. 

Kan,—Mid-Century Ins. Co. v. Latimer, 508 P.2d 935, 
211 Kan. 810. 

Mass.—MacKenzie v. Fitchburg Paper Co., 218 N.E.2d 
579, 351 Mass. 292, 

Wash.—LaudermUk v. Carpenter, 457 P,2d 1004, 78 
Wash.2d 92, adhered to 469 P.2d 547, 78 Wash.2d 
9Z 

Starting fire 

Mo.—Bndgeforth v. Pnrffitt, App., 490 S.W.2d 416. 

87. U.S.—^Hardware Mut. Ins. Co. v. Lukken, C.A. 
Okl, 372 F.2d 8—^Montgomery Ward A. Co. v. 
New Yoric Cent. R, Co., C.A.N.Y., 389 F.2d 556. 

Ariz,—Seifert v. Owen, 460 P.2d 19, 10 Ariz.App. 483. 

Ga.—Dawkins v. Jones, 168 S.E2d 881, 119 Ga.App. 
796—Amos v. McDonald, 181 S.E2d 515, 123 
Ga.App. 509. 

Ill—Bolander v. Gypsum Engineering, Inc., 231 N.E2d 
659, 87 niApp.2d 325. 
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Ky.—Wagers v. Frantz, Inc., 445 S.W.2d 453, app. after 
remand 488 S.W.2d 700. 

Miss.—Pleasant Gin Co. v. Walker, 184 So,2d 416. 

N.C—Continental Ins. Co. v. Foard, 177 S.E2d 431, 9 
N.CApp. 630—B & J Sales and Service Corp. v. 
Moss. 306 S.E2d 816, 64 N.CApp. 170. 

Pa.—Duffy v. National Janitorial Service, Inc. 240 A.2d 
527, 429 Pa. 334. 

Starting lire 

Colo.—Welter v. Sander, App., 486 P.2d 41. 

La._.Parkin v. Industrial Armature, Inc., App., 252 
So.2d 339, writ ref. 253 So.2d 793, 259 La. 953. 

Mass.—Becker’s Inc. v. Breyarc, 279 N.E.2d 651, 361 
Mass. 117. 

88. Ill.—Golden v. Big Bear Foods, Inc., 243 N.E2d 
730, 102 in.App.2d 237. 

Iowa—Wilson v. Paul, 176 N.W.2d 807. 
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89, Md.—Home Ins. Co. v. Metropolitan Fuels Co., 
250 A.2d 535, 252 Md. 407. 

Wash.—Martin v. Kidwiler, 426 P.2d 489, 71 Wash.2d 
47. 

91. Mass.—Kenney v. Scars, Roebuck & Co., .246 
N.E2d 649, 355 Mass. 604—^Triangle Dress, Inc. 
V. Bay State Service, Inc., 252 N.E2d 889, 356 
Mass. 440. 

Mont.—MacDonald v. Protestant Episcopal Church in 
Diocese of Mo*'*-* ^^5 P.2d 369, 150 Mont. 332. 

N.Y.—Bergen v. I.L.G.W.U. Houses, Inc.. 330 N.Y. 
S.2d 396, 38 A.D.2d 933. 

S.D.—Beany v. Brensing, 182 N.W.2d 655, 85 S.D. 
370. 

Furnace 

Okl—^Thompson v. Trane Co., 500 P.2d 1329. 

§ 279. -Dangerous Use and Op¬ 

eration 

92. Va.—Limberg v. Lent, 143 S.E.2d 872, 206 Va. 
425—Norfolk & W. Ry. Co. v. Anderson, 151 
S.E.2d 628, 207 Va. 567. 

93. Fla.—Grand Union Co. v. Devlin, App., 213 
So.2d 488—Blair Contracting Co. v, William E 
Arnold Co., App., 281 So.2d 66. 

N.C.—Chandler v. Moreland Chemical Co., 154 S.E.2d 
502, 270 N.C 395. 

Tex.—Cruz v. Thom, Qv.App., 399 S.W.2d 212, err. 
ref. no rev. err. 
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94. U.S.—Yeager v. J. R. Christ Co., 364 F.2d 96—P. 
B. Mutric Motor Transp. Inc. v. Interchemical 
Corp., C.A.Mass., 378 F.2d 447. 

Mich.-Coopcr v. Tranter Mfg., Inc., 143 N.W,2d 772, 

4 Mich,App. 71. 

N.Y.—Arnold v, Schmeiscr, 309 N.Y.S.2d 699, 34 
A.D.2d 568. 

Or.—McLane v. Northwest Natural Gas Co., 467 P.2d 
635. 

Use of enstonuuy method precludes n^gence 
as matter of law 

Wis.—McLoone Metal Graphics, Inc. v. Robers 
Dredge, Inc., 207 N.W.2d 616, 58 Wis.2d 704, 62 
A.L.R.3d 518. 

96. Oa.—Maddox, Bishop, Hayton Frame & Trim 
Contractors, Inc. v. Lambdin, 179 S.E2d 310, 123 
Ga.App. 61. 

Kan.—Casey v. Phillips Pipeline Co., 431 P.2d 518, 199 
Kan. 538. 

Ky.—Lloyd v. Lloyd, 479 S.W.2d 623. 

Or.—Rich V. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185. 

Pa.—Ecfcborg v. Hyde-Murphy Co., 276 A.2d 513, 442 
Pa. 283. 

Particular operations 

(1) Mich.—Koehler v. Detit^ Edison Co., 174 

N.W.2d 827. 283 Mich. 224. 

N.C.—Moody v. Kereey, 155 S.E2d 215, 270 N.C 614. 

(4) Other operations. 
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U.S. Norton v. Railway Exp. Agency, Inc., C.A Pa 
412F.2dll2. ■ ■’ 

Ill.—Dinschel v. U.S. Gypsum Co., 228 N.E.2d 106 83 
Ill.App 2d 466. 

N.C.—Craddock v. T. A. Loving & Co., 169 S.E2d 74 

5 N.C.App. 606. 

Or.—Stubbs v. Pancake Comer of Salem, Inc., 458 P 2d 
676, 254 Or. 220. 

97. Ind.—Mitchell v. Smith, 211 N.E.2cl 809, 138 
Ind.App. 93. 

Tenn.—Stinnett v. Wright, 438 S.W.2d 357, 59 Tenn 
App. 118. 

Fumes 

Ariz.—^Tucson Industries, Inc. v. Schwartz, 501 P2d 
936, 108 Ariz. 484. 

§ 280. -Selling Dangerous or 

Defective Articles 
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98. U.S.—Dazenko v. James Hunter Mach. Co., C.A. 
Ill., 393 F.2d 287—Warner v. Kewanee Machinery 

6 Conveyor Co., C.A.Mich., 411 F.2d 1060, cert, 
den. 90 S.Ct. 1685, 398 U.S. 906, 26 L.Ed.2d 65. 

Ariz.—O. S. Staplcy Co. v. Miller, 447 P.2d 248, 103 
Ariz. 556. 

Ill.—Taylor v. Carborundum Co., 246 N.E.2d 898, 107 
Ill,App.2d 12—Nolan v. Shaf Mfg. Co., 261 N.E.2d 
209, 128 Ill.App.2d 19. 

Ky.—Penker Const. Co. v. Finley, 485 S.W.2d 244. 

Wash.—Beck v. E. I. Du Pont de Nemours & Co., 455 
P.2d 587, 76 Wash.2d 95. 

Wis.—Netzel v. State Sand & Gravel Co., 186 N.W.2d 
258, 51 Wis.2d 1. 

2. U.S.—Guffie V. Erie Strayer Co., C.APa., 350 F.2d 
378—Sweamgin v. Sears Roebuck & Co., C.A. 
Kan., 376 F.2d 637—Sylvestri v. Warner & Swa- 
sey Co., C.A.N.Y., 398 F.2d 598—Crown Cork & 
Seal Co. v. Morton Pharmaceuticals, Inc., C.A. 
Tenn., 417 F.2d 921—Wallner v. Kitchens of Sara 
Lee, Inc.. C.A.I11., 419 F.2d 1028—Daleiden v. 
Carborundum Co., C.A.Minn., 438 F.2d 1017. 

Ariz.—Eaton Fruit Co. v. California Spray-Chemical 
Corp., 445 P.2d 437, 103 Ariz. 461. 

Cal.—Harris v. Belton, 65 Cal.Rptr. 808, 258 C.A.2d 
595—Hanberry v. Hearst Corp., 81 Cal.Rptr. 519, 
274 C.A.2d 680, 39 A.L.R.3d 173. 

Ill.—Pitts V. Basile, 204 N.E,2d 43, 55 Ill.App.2d 37, 
revd. on oth. grds. 219 N.E.2d 472, 35 I11.2d 
49—Mitchelf v. Four States Machinery Co., 220 
N.E.2d 109, 74 Ill.App.2d 59. 

Mass.—^Jankellc v. Bishop Industries, Inc., 238 N.E.2d 
374, 354 Mass. 491. 

Mich.—Sparks v. Ferro Equipment Co., 184 N.W.2d 
220, 28 Mich.App. 285. 

Mo.—Morris V. Shell Oil Co., 467 S.W.2d 39. 

N.J.—SablofT V. Yamaha Motor Co., 283 A.2d 321, 59 
N.J. 365. 

N.Y.—^Jacob V. Montgomery Ward & Co., 310 N.Y. 
S.2d 526, 34 A.D.2d 677. 

N.C.—Veach v. Bacon Am. Corp., 146 S.E.2d 793, 266 
N.C. 542. 

Wash.—Golden Gate Hop Ranch, Inc. v. Velsicol 
Chemical Corp., 403 P.2d 351, 66 Wash.2d 469, 
cert. den. 86 S.Ct. 644, 382 U.S. 1025, 15 L.Ed.2d 
539—Kadiak Fisheries Co. v. Murphy Diesel Co., 
422 P.2d 496, 70 Wash,2d 153. 

Particular articles 

(7) Other articles. 

Ariz.—O. S. Stapley Co. v. Miller, 430 P.2d 701, 6 
Ariz.App. 122, vac. 447 P.2d 248, 103 Ariz. 556. 

Ind.—Dudley Sports Co. v. Schmitt, 279 N.E.2d 266, 
151 Ind.App. 217. 

Wash.—Brown v. Quick Mix Co., Division of Koehring 
Co„ 454 P.2d 205, 75 Wash.2d 833. 

Articles which exploded 

(1) Ga.—Friedman v. Kennedy, 182 S.E.2d 761, 227 

Ga. 722, on remand, 183 S.E.2d 920, 124 Ga.App. 340. 

Mass.—Menfredi v. James C. Fettes, Inc., 226 N.E.2d 
365, 352 Mass. 775. 


N.J.—Corbin v. Camden Coca-Cola Bottling Co., 290 
A 2d 441, 60 N.J. 425. 

N.C.—Gillispie v. Great Atlantic & Pac. Tea Co., App., 
187 S.E.2d 441, 14 N.C.App. 1. 

(2) N.Y.—Cole v. Great Atlantic & Pac. Tea Co., 
254 N.Y.S.2d 929, 44 Misc.2d 694, affd. 267 N.Y.S.2d 
327, 328, 25 A.D.2d 497. 

(10) N.H.—Murray v. Bullard Co., 265 A.2d 309, 
no N.H. 220 
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4. Tenn.—Walker v. Decora, Inc., 471 S.W.2d 778, 

225 Tenn 504. 

Tex.—^Tripp V. West Texas Utilities Co., Civ.App., 461 
S W.2d 224, err. ref. no rev. err. ‘ 
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5. Servicing 

Md.—Vroom v. Arundel Gas Co., 278 A.2d 563, 262 
Md. 657. 

6. U.S —Pemberton v. Pan Am. World Airways, Inc., 

C.A.Fla., 423 F.2d 426. 

Minn.—Kenyon v. F.M.C. Corp., 176 N.W.2d 69. 286 
Minn. 283, 41 A.L.R.3d 981. 

9. Minn.—McCormack v. Hankscraft Co., 154 

N.W.2d 488, 278 Minn. 322. 

10. Ind.—Dudley Sports Co. v. Schmitt, 279 N.E.2d 
266, 151 Ind.App. 217. 

Ky.—Post V. American Cleaning Equipment Corp., 437 
S.W.2d 516. 

11.5. Ill.—Taylor v. Carborundum Co., 246 N.E.2d 
898, 107 Ill.App.2d 12. 

12. Kan.—Robbins v. Alberto-Culver Co., 499 P.2d 
1080. 210 Kan. 147. 

13. Wash.—Golden Gate Hop Ranch, Inc. v. Velsicol 
Chemical Corp.. 403 P2d 351, 66 Wash.2d 469, 
cert. den. 86 S.Ct. 644, 382 U.S. 1025, 15 L.Ed.2d 
539. 

14. Tex—Flanery v. Terry Farris Stores, Inc., Civ. 
App., 438 S.W.2d 864. 

Failure to test article 

S.C.—Nelson v. Coleman Co., 155 S.E.2d 917, 249 S.C. 
652. 
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17. Duty of manufacturer 

(1) To user of products. 

U.S.—Zahora v. Hamischfeger Corp., C.A.Ind., 404 
F.2d 172. 

(2) To mere bystander. 

U.S.—Sills V. Massey-Ferguson, Inc., D.C.Ind., 296 
F.Supp. 776. 

18. Ala,—Hamischfeger Corp. v. Harris, 190 So.2d 
286, 280 Ala. 93. 

Ariz.—Heth v. Del Webb’s Highway Inn, 429 P.2d 442, 
102 Ariz. 330. 

Kreisman v. Thomas, 469 P.2d 107, 12 Ariz. 
App. 215, 

Ark.—Royal Crown Bottling Co. v. Terry, 437 S.W.2d 
474, 246 Ark. 128. 

D.C.—^John B. Kelly, Inc. v. Dunnett, C.A., 397 F.2d 
711, 130 U.S,App.D.C 150. 

Ill.—Schmidt v. Archer Iron Works, Inc,, 256 N.E.2d 6, 
44 I11.2d 401, 51 A.L,R,3d 1339, cert. den. 90 S.Ct. 
2173, 398 U.S. 959, 26 L.Ed.2d 544. 

Mo.—Morris v. Shell Oil Co., 467 S.W.2d 39. 

N.Y.—Cole V, Great Atlantic & Pac. Tea Co., 254 
N.Y.S.2d 929, 44 Misc.2d 694, affd. 267 N.Y.S.Zd 
327, 328, 25 A.D.2d 497. 

20. U.S.—Frankel v. Lull Engineering Co., D.C.Pa,, 
334 F.Supp, 913, affd., C.A., 470 F.2d 995. 
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21. III.—Zoemer v. Eisner Grocery Co., App., 250 
N.E.2d 156. 

26. Cal.—^Andrews v. Barker Bros. Corp., 73 Cal. 
Rptr, 284, 267 C.A.2d 530. 


NEGLIGENCE §281 

Page 989 

§ 281. In General 

32.50. Mass.—Vaiarella v. James F, Shanahan Corp., 
224 N.E.2d 454, 352 Mass. 241, cert, den. 88 S.Ct. 
52, 389 US. 847, 19 L.Ed.2d 115. 

Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 
Instructions held sufHcient 
N.C.—Whitford Bros., Inc. v. Cannon, 175 S.E.2d 597, 
9 N.C.App. 275. 

33. Ohio—Rohde v. Farmer, 262 N.E.2d 685, 23 Ohio 
St.2d 82. 

Language held not improper 

(5) Other instances, 

Mich,—Milauckas v. Meyer, 136 N.W.2d 746, 1 Mich. 
App.. 500. 

N.M.—Luian v. Reed. 434 P.2d 378, 78 N.M. 556. 
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34. Fla.—Gates & Sons, Inc. v. Brock, App., 199 
So.2d 291. 

N.J.—Piro v. Public Service Elec. & Gas. Co., 247 A.2d 
678, 103 N.J.Super. 456, affd. 247 A.2d 667, 53 
N.J. 7. 

Statutory requirement 

(2) As to invitees. 

Ga.—Nathan v. Oakland Park Supermarket, Inc., 191 
S.E.2d 327, 126 Ga.App. 538. 

35. Ill.—Rivera v. Rockford Mach. & Tool Co., 274 
N.E.2d 828, 1 IlI.App.3d 641. 

Mass.—MacKenzie v. Fitchburg Paper Co., 218 N.E.2d 
579, 351 Mass. 292. 

Mo.—Davis V. St. Louis Southwestern R. Co., 444 
S.W.2d 485. 

Instructions held insufficient 
Fla. — Post V. Lunney, 261 So.2d 146. 

Instructions held erroneous 
N.Y.—Shapiro v. Silverstein, 331 N.Y.S.2d 799, 38 
A.D.2d 977. 

36. Instructions held proper 

(4) Other instructions 

Mo.—Bonenberger v. Sears Roebuck & Co., App., 449 
S.W.2d 385. 

37. Instructions held misleading 

(1) Ind.—Conley v. Lothamer, 276 N,E.2d 602, 150 
Ind.App. 356. 

Instructions held not misleading 
Mich.—Garceau v. Ishpeming-Negaunee Hospital 
Ass’n, 164 N.W.2d 672, 13 Mich.App. 680. 

Mo.—Musgraves v. National Dairy Products Corp., 400 
S.W.2d 93. 
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39. N.Y.—Cameron v. H. C. Bohack Co., 280 N.Y. 
S.2d 483, 27 A.D.2d 362. 

42. U.S.—^Vroman v. Sears, Roebuck & Co., C.A. 
Mich., 387 F.2d 732. 

Ga.—Hieber v. Watt, 165 S.E.2d 899, 119 Ga.App. 5. 
Ind.—Reely v. Applegate Elevator Co., Inc., 289 N.E.2d 
301. 154 Ind.App. 136. 

Ky.—O’Connor & Raque Co. v. Bill, 474 S.W.2d 344. 
Md.—Crockett v. Crothers, 285 A.2d 612, 264 Md. 222. 
N.C—Kale v. Daugherty, 174 S.E.2d 846, 8 N.C.App. 
417. 

Instructions held improper or erroneous 

(1) Ill.—Cupp V. Nelson, 282 N.E.2d 513, 5 III. 
App.3d 37. 

N.Y.—Manzitto v. Jack Parker Const. Corp., 259 
N.E.2d 487, 26 N.Y.2d 975, 311 N.Y.S.2d 18. 
Or.—McDonald v. Hanneson, 503 P.2d 674, 263 Or. 
612, 67 A.L.R.3d 1212. 

Vt.—Sawyer v. Ewen, 212 A.2d 628, 125 Vt. 196. 
42,5, N.Y.—Shapiro v. Art Craft Strauss Sign Corp., 
332 N.Y.S.2d 588, 39 A.D.2d 696. 

42.10. Ill.—French v. City of Springfield, 283 N.E.2d 
18, 5 m.App.3d 209. 

Or.—Rich v. Tite-Knot Pine Mill, 421 P.2d 370, 245 
Or. 185. 
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Every theory and situation 

Cal.—-McCown v. Berry Const., Inc., 85 CaJ.Rptr. 791, 
6 CA.3d 319. 

43. U.S.—Coursey v. Morgan Drivoivays Inc., C.A, 
Tenn., 366 F.2d 504. 

Ala.—Barfield v. Wright, 240 So.2d 593, 286 Ala. 402. 

Cal.—Dorsic v. Kurtin, 96 Cal.Rptr 528, 19 C.A.3d 
226. 

Ga,—Armstrong v Bailey, 150 S.E.2d 693, 114 Ga. 
App. 269. 

HI—Young V. Miller, 223 N.E2d 854, 79 ni.App.2d 
463. 

Iowa—Otto V. Stork, 159 N,W.2d 528. 

Mass.—Robert Williams, Inc. v. Ferns, 244 N.E.2d 736, 
355 Mass. 288. 

Minn.—Kopet v. Klein, 148 N.W.2d 385, 275 Minn. 
525—Emerson v. Eystad, 181 N.W.2d 337, 288 
Minn. 401. 

Miss.—Dreyfus v. Mississippi City Lines, 261 So.2d 786. 

N.M.—Dull V. Tellez, App., 489 P.2d 406, 83 N.M. 
126. 

N.Y.—Lusardi v. Regency Joint Venture, 231—235, 
63rd Corp., Regency Affiliates, 315 N,Y.S.2d 871, 
35 A,D.2d 264. 

S.D.—Herman v. Spiegler. 145 N.W.2d 916, 82 S.D. 
339. 

Va.—Holbert v. Evans, 163 S.E.2d 187, 209 Va. 210. 

Wis.—Landrey v. United Services Auto. Ass’n, 181 
N.W.2d 407, 49 Wis.2d 150. 

Legal excuse 

Iowa—Cook V. Clark, 186 N.W.2d 645. 

Cal.—Markley v Beagle, 59 CaJ.Rptr. 809, 429 P.2d 
129, 66 C2d 951. 

Instructions held proper or erroneously refused 

U.S.—Texaco, Inc. v. Pruitt, C.A.Utah, 396 F.2d 237— 
Brauer v. Republic Steel Corp., CA.Kan., 460 F.2d 
801. 

Ga,—Carroll v. Askew, 166 S.E.2d 635, 119 Ga.App. 
237. 

Ind.—White v. Evansville Am. Legion Home Ass’n, 
App., 207 N.E.2d 820, supers, 210 N.E.2d 845, 247 
Ind. 69. 

Ky.—Penker Const. Co. v. Finley. 485 S,W.2d 244. 

Md.—Carlile v. Two Guys from Harrison, Glen Bumic, 
Inc., 287 A.2d 31, 264 Md. 475. 

Mich.—Orquist v. Montgomery Ward, 194 N.W.2d 392, 

37 Mich,App. 36. 

Miss.—Bozeman v. Tucker, 203 So.2d 795. 

Mo.~StoeppeIman v. Hays-Fendler Const. Co., App., 
437 S.W.2d 143. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 

77 RM. 717. 

OkL—Davis v. Puliium, 484 P.2d 1306. 

Wash.—Hernandez v* Western Farmers Ass’n, 456 P,2d 
1020,' 76 Wash.2d 422. 

Was.—Erdmann v. Frazin, 158 N.W,2d 281, 39 Wis.2d 

1 . 

Instrucdmis held erroneous or properly refused 

Fla.—St Johns River Terminal Co. v. Vaden, App., 190 
So.2d 40—Dukes v. Finder, App., 211 So.2d 575. 

Ga.—Cody v. Peak, 149 S.E.2d 521, 113 Ga.App. 676. 

Ill.-^ohiison V. Shell Oil Co., App., 264 N.E2d 278, 
131 iaApp.2d 1032. 

Iowa—Wroblewski v. Linn-Jones FS Services, Inc., 195 
N.W.2d 709. 

Mich.—Orquist v. Montgomery Ward, 194 N.W.2d 392, 

37 Micb.App. 36. 

Mo.—Foster v. Laba, App., 402 S.W.2d 619. 

NJ.—O’Brien v. Bethlehem Steel Corp., 279 A.2d 827, 

59 NJ. 114. 

N.C.—Craddock v. T.A. Loving & Co., 169 S,E2d 74. 

5 RCApp. 606. 

S.C.—Sanders v. Western Auto Supply Co„ 183 S.E.2d 
321, 256 S.C. 490. 
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44. Iowa—Otto V. Stork. 159 N.W.2d 528—Albrecht 
V. Rausch, 193 N.W.2d 492. 

45. Ala.—Barfield v. Wright, 240 So.2d 593, 286 Ala. 
402. 


Instructions should be designed to 
procure from the jury answers to sig¬ 
nificant items of potential fault"^^^ 

45.5. Wis.—Grunwald v. Halron, 147 N.W.2d 543, 33 
Wis.2d 433. 

47. Instructions held proper 
Mich.—Cooper v. Johnson Auto Wash & Wax of Grand 
Rapids, Inc., 197 N.W.2d 113, 39 Mich.App. 54. 

47.5. Ill—Vykmta v. Thomas Hoist Co., 221 N.E.2d 
99, 75 I!LApp.2d 291. 

49. Ark.—Leslie v. Burrow. 433 S.W,2d 831, 245 Ark. 
620. 

Cal.—Gordon v. Strawther Enterprises, Inc., 78 Cal. 

Rptr. 417, 273 C.A.2d 504, 39 A.L.R.3d 809. 

Ill.—Sweeney v. Max A. R Matthews & Co., 264 
N.E.2d 170, 46 I11.2d 64. 

Md.—O’Doherty v. Catonsville Plumbing & Heating 
Co., Inc., 306 A.2d 248, 269 Md. 371. 

Nev.—Ginnis v. Mapes Hotel Corp., 470 P.2d 135, 86 
Nev. 408, 42 A.L.R.3d 769. 

Instructions held properly refused 
Ala.—Mobile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463. 

Instructions held improperly refused 
Ill.—Bozarth v. McGrath Sand & Gravel Co., 271 
RE.2d 374. 133 Ill.App.2d 713. 
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53.10. Must be supported by record 
Conn.—Robinson v. Faulkner, 306 A.2d 857, 163 Conn. 
365. 

Matter of discretion 

Conn—Robinson v. Faulkner, 306 A.2d 857, 163 donn. 
365. 

56. Cal.—Grey v. Fibreboard Paper Products Co., 53 
CalRptr. 545, 418 P.2d 153, 65 C.2d 240. 
Tavernier v. Maes, 51 CalRptr. 575, 242 C.A.2d 
532—MacLachlan v. Lutz, 57 Cal.Rptr. 833, 249 
CA.2d 756. 

Colo.—Summit County Development Corp. v. Bagnoli, 
441 P.2d 658, 166 Colo. 27. 

Stephen v. Grooters, App., 506 P.2d 379, stating 
Wyoming law. 

Del—Franklin v. Salminen, 222 A.2d 261. 

Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 48. 
Ill—Nowicki V. Union Starch & Refining Co., 296 
RE2d 321, 54 Ill2d 93. 

Minn.—Stephenson v. F. W. Wool worth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 
Mont.—Hackley v.‘ Waldorf-Hoemer Paper Products 
Co., 425 P.2d 712, 149 Mont. 286. 

Ohio-Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio St.2d 
239. 

Assumption of risk abolished 

(2) Where doctrine of assumption of risk has been 
abolished or disapproved, instructions thereon should 
not be given. 

Alaska-^Leavitt v. Gillaspie, 443 P.2d 61—Cummins v. 

King and Sons, 453 P.2d 465. 

N.M.—Williamson v. Smith, 491 P.2d 1147, 83 N.M. 
336. 

(3) It is error to charge jury on assumption of risk 
where that doctrine has been removed from the use of 
employers by safe place statute. 

Ohio—Baker v, Ohio Fcrn>“Alloys Corp., 261 N.E2d 
157, 23 Ohio App.2d 25. 

Instructions held warranted or required 
Cal.—McDonald v. City of Oakland, 63 Cal.Rptr. 593, 
255 C.A.2d 816. 

Colo.—Huguley v, Trolinger, 452 P.2d 1006, 169 Colo. 

1 . 

Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E2d 212, 122 Ga.App. I 
Ind.—Booher v. Alhom, Inc., 295 N.E2d 841, 156 
Ind. App. 192. 

Instructions held not warranted 

<1) Cal—Kadelbach v. Amaral, 107 Cal.Rptr. 720, 

32 C.A.3d 814. 


Ill—Barrett v. Fritz, 240 N.E.2d 366, 98 Ill.App.2d 75, 
affd. 248 N.E2d 111, 42 Ill2d 529. 

Iowa—Knudsen v. Merle Hay Plaza, Inc., 160 N.W.2d 
279. 

Miss.—Griffin v. Holliday, 233 So.2d 820. 

N.M.—Skeet v. Wilson, 417 P.2d 889, 76 N.M. 697. 
N.Y.—Alpcrt V, Finkelstein, 344 N.Y.S.2d 649, 42 
A.D.2d 515, app. dism. 303 N.E2d 703, 33 N.Y.2d 
651, 348 N.Y.S.2d 977. 

Tenn.—O’Brien v. Smith Bros. Engine Rebuilders, Inc., 
App., 494 S.W.2d 787. 

Wash.—Clark v. Parrish, 447 P.2d 177, 74 Wash.2d 
794. 

Instructions held proper or erroneously refused 

U.S.—Green v. Sanitary Scale Co., C.A.Pa., 431 F.2d 
371. 

Ariz.—O’Rielly Motor Co. v. Rich, 411 P.2d 194, 3 
Ariz.App. 21. 

Cal—Tavernier v. Macs, 51 Cal.Rptr. 575, 242 C.A.2d 
532—Eberhard v. Bnihn, 91 Cal.Rptr. 915, 13 
CA.3d 836. 

Ind.—Rocoffv. Lancella, 251 N.E2d 582, 145 Ind.App. 
440. 

Minn.—Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381. 

Instructions held erroneous or properly reftised 

(1) U.S.—Farmers Co-op. Elevator Ass’n Non-Stock 
of Big Springs, Neb. v. Strand, C.A.Ncb., 382 F.2d 224, 
cert. den. 88 S.Ct. 589, 389 U.S. 1014, 19 L.Ed.2d 659, 
reh. den. 88 S.Ct. 815, 390 U.S. 913, 19 L.Ed.2d 887. 
Ariz.—Chavez v. Pima County, 488 P.2d 978, 107 Ariz. 
358. 

Cal—Carr v. Pacific Tel Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Ill—Barrett v. Fritz, 248 N.E2d 111, 42 Ill2d 529— 
Huckabee v. Bell & Howell, Inc., 265 N,E.2d 134, 
47 Ill2d 153. 

Miss.—Braswell v. Economy Supply Co., 281 So.2d 669. 
Neb.—Makovicka v. Lukes, 153 N.W.2d 733, 182 Neb. 
168. 

Nev.—Downing v. Marlia, 417 P.2d 150, 82 Nev. 294. 
Ohio—Justice v. Shelby Ice & Fuel Co., 248 N.E.2d 
195, 18 Ohio App.2d 197. 

Or.—Bailey v. Stevens Auto Sales, Inc., 512 P.2d 1330, 
266 Or. 294. 

Concepts to be included 

Cal.—Gilbert v. Oty of Los Angeles, 58 CaI.Rptr. 56, 
249 C.A.2d 1006. 

Use of jury instmetion guide 

Minn.—Pamess v. Economics Laboratory, Inc., 170' 
N.W.2d 554, 284 Minn. 381-Gottskalk8on v. City 
of Canby, 207 N.W.2d 361, 296 Minn. 212. 
Evidence must establish aU elements 
Cal.—Smith v, Dhy-Dynamic Co., 107 Cal.Rptr. 907, 

31 CA.3d 852. 

page 992 

56.5. Wash.—Martin v: Kidwiler, 426 P.2d 489, 71 
'Wash.ld 47—Detrick v. Garretson Packing Co., 
440 P.2d 834, 73 Wa8h.2d 804. 

Martin v. Weyerhaeuser Co., 462 P.2d 981, 1 
Wash.App. 463. 

Instruction construed 

Wash.-Sargent v. Safeway Stores, Inc., 410 P.2d 918, 

67 Wash.2d 941. 

Instructions held not warranted under evidence 

U.S.—Myers v. Day St Zlimmennann, Inc., C.A.Tex., 
427 F.2d 248. 
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56J0, U.S.—Adkins v. Pierson, C.A.Mich., 374 F.2d . 
860, 

Ariz.—Cano v. Neill 473 P.2d 487, 12 ArirApp. 562— 
Stump V. Fitzgerald, 484 P.2d 1056, 14 Ariz.App. 
527. 

Cal.—Phillips v. Treiman, 57 Cal.Rptr. 37, 249 C.A.2d 
33. 

Colo.—Peek v. Foites, App., 470 P.2d 85-5wift v. 

Weston, App., 511 P.2d 915. 

Fla.—Scott V. Barfield, App., 202 Sq.2d 591. 
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Ind."-Lengyel v. Hecht, 242 N.E2d 135, 143 Ind.App. 
660. 

Iowa—Rice v. McDonald, 138 N.W.2d 889, 258 Iowa 
372—Bangs v. Keifer, 174 N.W.2d 372. 

Kan.—Kline v. Emmele, 465 P.2d 970, 204 Kan. 629. 
Minn.—Gran v. Dasovic, 147 N.W.2d 576, 275 Mmn. 
415. 

Okl.—Weaver v. Hosier, 459 P.2d 614—Mitchell v. 
Hicks, 471 P.2d 447. 

Or.—Jones v. Bums, 478 P.2d 611, 257 Or 312—Evans 
V. General Tel. Co. of Northwest, 479 P.2d 747, 
257 Or. 460. 

Wis.—Edelcr v. O’Brien, 158 N.W,2d 301, 38 Wis.2d 
691—Jacobs v. Milwaukee & Suburban Transport 
Corp., 165 N.W.2d 162, 41 Wis.2d 661. 

Evidence required to support instruction 

(2) Other statements. 

Conn.—Miller v. Porter, 242 A.2d 744, 156 Conn. 466. 
Fla.—Ellwood v. Peters, App., 182 So.2d 281. 

Va.—Terry v. Fagan, 166 S.E.2d 254, 209 Va. 642. 
Wis.—Menge v. State Farm Mut. Auto. Ins. Co., 164 
N.W.2d 495, 41 Wis.2d 578. 

Instructions held not warranted 

(1) Ariz.—Serrano v. Kenneth A. Ethridge Contract¬ 
ing Co., 409 P.2d 757, 2 Ariz.App. 473. 

(5) Other instances. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270. 

What constitutes such instruction 
Ariz.—^Fulton v. Johannsen, 416 P.2d 983, 3 Ariz, App. 
562. 

Definition or description of emergency 

Miss.—^Rivers v. Caipenter, 203 So.2d 574—Bozeman v. 
Tucker, 203 So.2d 795. 

Applicable to plaintiffs conduct 

Ariz.—Winchester v. Palko, 504 P.2d 65, 18 Ariz.App. 
534. 
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64. Ga.—Spearman v. Lothridge, 181 S.E2d 316, 123 
GaApp. 427. 

Instruction disapproved 

Miss.—Simms v. Best, 227 So.2d 118. 

69. Ind.—Indianapolis Transit System v. Williams, 
269 N.E.2d 543, 148 Ind.App. 649. 

§ 282 . Presumptions and Inferences 
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84J0. Instructions held proper 

, (2) Other instances. 

U.S.—Schultz & Lindsay Const. Co. v. Erickson, C.A. 
N.D., 352 F.2d 425. 

Cal.—Ross V. Kirby, 59 ai.Rptr. 601, 251 C.A.2d 267. 
Ind.—Hagerman Const. Corp. v. Weber, 221 N.E.2d 
901, 248 Ind. 156. 

N.D.—Jasper v. Freitag, 145 N.W.2d 879. 

88. Instructions held proper or not erroneous 
Welch V. Jenkins, 155 S.E.2d 763, 271 N.C 138. 

89. Ind.-iBooher v. Alhom, Inc., 295 N.E.2d 841, 
156 Ind.App. 192. 

Instructions held not warranted 

(1) Cal.—Williams v. Forcades, 68 Cal.Rptr. 438,262 
CA.2d 23. 
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893. Me-—George v. Guerette, 306 A.2d 138. 

89.10. NJ.—Jurman v. Samuel Braen, Inc., 209 A.2d 
334, 87 RJ.Super. 301, revd. on oth. grds. 222 
A.2d 78, 47 N.J. 586. 

Happening of accident 

(1) Mich.—Carey v. Toles, 151 N.W.2d 396, 7 Mich. 
App. 195, 

8930. Cal.—Bogars v. St. Jude Hospital, 60 CalRptr. 
258, 252 C.A.2d 496. 

8935. Instructions held not erroneous 

Ind.—Perry v. Goss, 255 N.E2d 923, 253 Ind. 603. 
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97.5. Cal,—Bove v. Beckman, 46 Cal.Rptr. 164, 236 
> CA.2d 555. 

Loss of memory as result of accident 

(2) Other statements. 

N.Y.—Schechter v, Klanfer, 269 N.E.2d 812, 28 N.Y.2d 
228, 321 N.Y.S.2d 99. 

97.10. Cal.—Bove v. Beckman, 46 Cal.Rptr. 164, 236 
C,A.2d 555. 

98.5. Ga.—Parker v. Dailey, 177 S.E.2d 44, 226 Ga. 
64^mandate conf. to 178 S.E.2d 224, 122 Ga. 
App. 575. 
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99. Ca!.—Clark v. Gibbons, 58 Cal.Rptr. 125, 426 
P.2d 525, 66 C.2d 399—Kerr v. Bock. 95 Cal. 
Rptr. 788, 486 P.2d 684. 5 C3d 321. 

McFarland v. Booker, 58 Cal.Rptr. 417, 250 
C.A.2d 402—Robledo v. City of Los Angeles, 60 
Cal.Rptr. 328, 252 C.A.2d 285—^Anderson v. Jones, 
72 CalRptr. 187, 266 C.A.2d 284—Diamond 
Springs Lime Co. v. American River Constructors, 

94 Cal.Rptr. 200, 16 C.A.3d 581. 

Idaho—Banz v. Jordan Motor Co., 487 P.2d 1123, 94 
Idaho 369. 

Ill—Turner v. Wallace, 217 N.E.2d 11, 71 IllApp.2d 
160—Martino v. Barra, 293 N.E.2d 745, 10 III 
App.3d 97. 

Ind.—Phoenix of Hartford Ins. Companies v. League, 

l nc. , 293 N.E2d 58, 155 Ind.App. 342. 

Iowa—Sweet v. Swangel, 166 N.W.2d 776. 

Mont.—Pollard v. Todd. 418 P.2d 869, 148 Mont. 171. 
Nev.—Sheeketski v. Bortoli, 475 P.2d 675, 86 Nev. 704. 
N.J.—Krigsman v, Beadi Concrete Co., 230 A.2d 506, 

95 N.J.Super. 192, affd. 230 A.2d 382, 49 N.J. 340. 
W.Va.—CJ3. cited in Ferguson v. R. E. Ball & Co., 

173 S.E2d 83, 86. 153 W.Va. 882. 

Discretion of court 

(1) Wis.—Turtenwald v. Aetna Cas. & Sun Co., 201 
N.W.2d 1. 55 Wis.2d 659. 

Instructions held warranted 
(1) Cal—Clemens v. Regents of University of Cal, 
87 Cal.Rptr. 108, 8 C.A.3d 1, app. after remand 97 
CalRptr. 589, 20 CA.3d 356. 

Ill.—Decatur and Macon County Hospital Ass’n v. Erie 
City Iron Works. 220 N.E.2d 590, 75 IllApp.2d 
144-Moore v. Jewel Tea Co.. 253 N.E.2d 636, 116 
IU.App.2d 109, affd.. 263 N.E.2d 103, 46 Ill2d 288. 
N.M.—Harless v. Ewing. App., 469 P.2d 520, 81 N.M. 
541. 

N.Y,—Weeden v. Armor Elevator Co., Inc., 2 Dept., 
468 N.y.S.2d 898, 97 A.D.2d 197. 

Or,—Waterway Tenninals Co. v. P. S, Lord Mechanical 
Contractors, 406 P.2d 556, 242 Or. 1, 13 A.L.R.3d 
1 . 

Wis.—Welch v. Ndsius, 151 N.W.2d 735, 35 Wis.2d 
741. 

Instructions held proper or not erroneous 

(1) U,S.—Southland C6rp. v. Venere, C.A-Fla., 404 
F.2d410. 

Colo.—Branco Eastern Co. v. Leffler, 482 P-2d 364, 173 
Colo, 428. 

Fla.—Kline v. Publix Super Maricets, Inc., App., 178 
So.2d 739. 

Ill—Summers v. Northern Illinois Gas Co., 253 N.E.2d 
881, 117 IllApp.2d 125. 

Ind.—Deming Hotel Co. v. Prox, 236 N.E2d 613, 142 

l nd. App. 603. 

Kan.—Ballhorst v. Hahner-Foreman-Cale, Inc., 484 
P.2d 38, 207 Kan. 89. 

Minn.—Lee v. Crookston Coca-Cola Bottling Co., 188 
N.W.2d 426, 290 Minn. 321. 

Wis.—Utica Mut. Ins. Co. v. Ripon Co-op., 184 
N.W.2d 65, 50 Wis.2d 431—Turtenwald v. Aetna 
Cas. & Sur. Co., 201 N.W.2d 1, 55 Wi&2d 659. 
Instructions held improper or erroneous 
(1) Cal.—Lubeck v, Lopes, 62 Cal.Rptr. 36, 254 
C.A.2d 63. 

Ga.—Kennedy v. Friedman, 183 S.E2d 920, 124 Ga. 
App. 340. 
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Ill.—Erckman v. Northern Illinois Gas Co., 210 N.E.2d 
42, 61 Ill.App.2d 137—Sullivan v. LaSalle Const. 
Co., 217 N.E.2d 90, 69 IIlApp.2d 137. 

La.—LeJeune v. Liberty Mut. Ins. Co., App., 261 So.2d 
280. 

Minn.—Bossons v. Hertz Corp., 176 N.W.2d 882. 287 
Minn. 29. 

N.M.—Chapin v. Rogers, App., 459 P.2d 846, 80 N.M. 
684. 

N.Y.—Shapiro v. Art Craft Strauss Sign Corp., 332 
N.Y.S.2d 588, 39 A.D.2d 696. 

Okl—Orthopedic Qinic v. Hanson, 415 P.2d 991. 
Va.—Norfolk & W. Ry. Co. v. Anderson, 151 S.E2d 
628, 207 ViL 567. 

Wis.—Turtenwald v. Aetna Cas. & Sur, Co., 201 
N.W.2d I, 55 Wis.2d 659. 

Purpose of instruction 

Wis.—Carson v. City of Beloit, 145 N.W.2d 112, 32 
Wis.2d 282. 

Basis for instruction required 
Cal.—^Tomei v. Henning, 62 Cal.Rptr. 9, 431 P.2d 633, 
67 C.2d 319. 

Elements required for res ipsa loquitur instruc¬ 
tion 

U.S.—Smith V. Pennsylvania-Reading Seashore Lines, 
D.CPa., 355 F.Supp. 1176, affd.. CA.. 487 F.2d 
1394, 1395. 
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1. Or.—Waterway Terminals Co. v, P, S. Lord Me¬ 

chanical Contractors, 406 P.2d 556, 242 Or. 1, 13 
A.L.R.3d 1—Thorp v. Corwin, 488 P.2d 413, 260 
Or. 23. 

Denial of instruction not justified 
Cal—Bedford v. Re. 108 Cal.Rptr. 364, 510 P.2d 724,9 
C.3d 593. 

1.5. Or.—Kuhns v. Standard Oil Co. of Cal., Western 
Operations, 478 P.2d 396, 257 Or. 482. 

2. U.S.—Moore v. Mahurin, CA.Ky., 414 F.2d 248. 
Conn.—Schurgast v. Schumann, 242 A.2d 695, 156 

Conn. 471. 

5. Mont.—Pollard v. Todd, 418 P.2d 869, 148 Mont. 
171. 

Wash.—Zukowsky v. Brown, 488 P.2d 269, 79 Wash.2d 
586. 
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8. Fla.—Anderson v. Sarasota County Public Hospital 
Bd., App., 214 So.2d 655. 

10.5. Iowa—DeMoss v. Darwin T. Lynner Const. 
Co., 159 N.W.2d 463. 

11. Cal-Carrick v. Pound, 81 aiRptr. 234, 276 
CA.2d 689. 

Instructions held not inconsistent or confitsing 

(2) Other instructions. 

Mo.—Musgraves v. National Dairy Products Corp., 400 
S.W.2d 93. 

12. Cal—Cline v. Lund, 107 Cal.Rptr. 629, 31 
C.A.3d 755. 

12.5. Cal.—Gagosian v. Burkick’s Television and Ap¬ 
pliances, 62 Cal.Rptr. 70, 254 C.A.2d 316. 

Conditional res ipsa loquitur instnictiott 

Cal—Cline v. Lund, 107 Cal.Rptr. 629, 31 CA.3d 755. 

12.10. Wash.—Zukowsky v. Brown, 488 P.2d 269, 79 
Wash.2d 586. 

page 1002 

14. U.S.—Joseph T. Ryerson & Son, Inc. v. H. A. 

Crane & Brother, Inc., C.A.N.J., 417 F.2d 1263. 
Ariz.—Rhodes v. El Rancho Markets, 454 P.2d 1016, 9 
Ariz.App. 574. 

Cal.—Rogars v. St. Jude Hospital, 60Cal.Rptr. 528,252 
C.A.2d 496—Davis v. Safeway Stores, Inc,, 76 
aiRptr. 490, 271 C.A.2d 365—Gotcher v. Met¬ 
calf, 85 Cal.Rptr. 566, 6 C.A.3d 96. 

Ga.—Holland Furnace Co. v. Willis, 172 S.E.2d 149, 
120 Ga.App. 733. 

Ill—Turner v. Wallace, 217 N.E2d 11, 71 IllApp.2d 
160. 
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Neb.—Finley v. Brickman, 186 N.W.2d 111, 186 Neb. 
747. 

N.C.—B & J Sales and Service Corp. v. Moss, 306 
S.E.2d 816, 64 N.CApp. 170. 

16. U.S.—^Joseph V. Ryersoti & Son, Inc. v. H. A. 

Crane & Brother, Inc., CA.NJ., 417 F.2d 1263. 
IlL—Fugate v. Sears, Roebuck & Co., 299 N.E2d 108, 
12 Ill.App.3d 656. 

Ind.—Dcming Hotel Co. v. Prox, 236 N.E2d 613, 142 
lQd.App. 603. 

Wyo.—Langdon v. Baldwin-Lima-Hamilton Corp., 494 
P.2d 537. 

§ 283. Burden of Proof 

N 
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18J5. Md.—O’Doherty v. CatonsvUle Plumbing & 
Heating Co., Inc., 306 A.2d 248, 269 Md. 371. 

19. Mo.—Holt V. Myers, App., 494 S.W.2d 430. 

S.C.—Maus V. Pickens Sentind Co., 186 S.E.2d 809, 

258 S.C. 6. 

Dispelling presumption 

Cal.—Schauf v. Southern California Edison Co., 52 
Cal.Rptr. 518, 243 CA.2d 450. 

20 , Form of instruction 

(2) Use of terms “direct result’' or “directly resulted” 
not objectionable. 

Ala.—Winn Dixie Montgomery, Inc. v. Brindley, Civ., 
266 So.2d 146, 48 Ala.App. 479, cert. den. 266 
So.2d 150, 289 Ala. 755. 

22. Neb.—Schmidt v. Johnson, 171 N.W.2d 64, 184 
Neb. 643. 

Instructions held not erroneous 

(1) Ga.—Zayre of Georgia, Inc, v. Ray, 160 S.E2d 
648, 117 Ga.App. 396. 

N.Y.—Sala v. Spallonc, 330 N.y.S.2d 131, 38 A.D.2d 
860. 

Pa.—Bialek v. Pittsburgh Brewing Co., 242 A.2d 231, 
430 Pa. 176. 

Instructions held incorrect, etc. 

(2) La.—Whitehead v. Seymour. 169 S.E.2d 369, 120 
Ga.App. 25. 

(8) Ill.—Scully V. Otis Elevator Co.. 275 N.E.2d 905, 
2 Ill.App.3d 185. 
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23. Vt.—Paton v. Sawyer, 370 A.2d 215, 134 Vt. 598. 
Instructions held correct, etc. 

(2) Mo.—Birmingham v. Smith, 420 S,W.2d 514. 

Instructions held incorrect, etc. 

(8) U.S.—Eastman Kodak Co. v. Martin, C.A.Tex., 
362 F.2d 684. 
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24. N.H,—Quint v. Porictis, 225 A.2d 179, 107 N.H. 
463. 

Instructions held not misleading or confusing 

Mich.—Garceau v. Ishpeming-Negaunee Hospital 
Ass’n. 164 N.W.2d 672, 13 Mich.App. 680. 

26 , S.C—Sanders v. Western Auto Supply Co., 183 
S.E2d 321, 256 S.C. 490. 

27. III.—Carter v. Montgomery Ward & Co., 212 
N.E2d 115, 65 Ill.App.2d 151. 

N.C—Kale v. Daugherty. 174 S.E.2d 846, 8 N.CApp. 
417. 

31. m—Huckabee v. Bell & Howell, Inc.. 243 N.E.2d 
317, 102 IU.App.2d 429, affd. 265 N.E2d 134, 47 
IlL2d 153. 

32. NJ.—Piro V. Public Service Elec. & Gas Co., 247 
A.2d 678, 103 N J.Super. 456, affd. 247 A.2d 667, 
53 N.J. 7. 

Wash.—Simpson Timber Co. v. Ljutic Industries, Inc., 
463 P.2d 243, 1 Wash.App. 631. 


§ 285. -Necessity and Propriety 

of Charge 
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33. Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 
Iowa 260. 

Mo.—Buff V. Loch, App., 396 S.W.2d 263—Koehler v. 
Schott, App.. 426 S.W.2d 677. 

N.Y.—Greelish v. New York Cent. R. Co., 286 N.Y. 
S.2d 61, 29 A.D.2d 159, affd. 246 N.E2d 161, 23 
N.Y.2d 903, 298 N.Y.S.2d 308. 

Or.—^Johnson v, Salem Title Co., 425 P.2d 519, 246 Or. 
409. 

Wis.—Grunwald v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433. 

Attractive nuisance doctrine 

U.S.—Ramsay v. Brown, C.A.Vt., 425 F.2d 674. 

Sudden peril or emergency 

(4) Other statements. 

Cal.—Rogars v. St. Jude Hospital, 60 Cal.Rptr. 528, 252 
C.A.2d 496—Philo v. Lancia, 63 Cal.Rptr. 900, 256 
C.A.2d 475. 

Miss.—Continental Southern Lines, Inc. v. Lum, 182 
So.2d 228, 254 Miss. 655—Bozeman v. Tucker, 203 
So.2d 795. 

Wis.—Shaw V. Wuttke. 137 N.W.2d 649,28 Wis.2d 448. 

Instructions held proper and adequate 

Iowa—Anthes v. Anthes, 139 N.W.2d 201. 

Mo.—Vinyard v. Vinyard Funeral Home, Inc., App., 
435 S.W,2d 392. 

Pa.—Abbott V. Onopiuk, 263 A.2d 881, 437 Pa. 412. 

Instrucdons held erron^us or properly refused 

111.—Schaffer v. Veach, 209 N.E.2d 373, 61 Ill.App.2d 
168. 

Miss.—West Bros, of Pascagoula, Miss., Inc. v. Dickens, 
183 So.2d 480, 254 Miss. 868. 

Mont.—Presser v. Andeison, 407 P.2d 41, 146 Mont. 
396. 

34, Mo.—Bollman v. Kark Rendering Plant, 418 
S.W.2d 39. 

36, Mo.—George v. Wheeler, App., 404 S.W.2d 426. 

§ 286. -Definition and Essen¬ 

tials of Negligence 
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40. Ind.—Board of Com’rs of Miami County v. Klep- 
inger, 273 N.E.2cr 109, 149 Ind.App. 377. 

Mo.—Cunningham v. Hayes, App., 463 S.W.2d 555— 
Meier v, Geile, App., 479 S.W.2d 214. 

41. Tex.—Murfee v. Phillips Petroleum Co., Civ.App., 
492 S.W.2d 667, err. ref. no rev. err. 

42. Mo.—Bollman v. Kark Rendering Plant, 418 
S.W.2d 39. 

N.C—Jackson v. Jones, 16J S.E2d 31,2 N.CApp. 441. 

Instructions held proper or not erroneous 

Ga.—^Jackson v. Miles, 190 S.E2d 565, 126 Ga.App. 
320. 

Wash.—Benjamin v. Randell, 467 P.2d 196, 2 Wash. 
App. 50. 

Wis.—Moore v. Relish, 193 N.W.2d 691, 53 Wis.2d 
634. 

Instructions held adequate 

U.S.—Gantt v. Mobil Chemical Co., CA.Tex., 463 F.2d 
691. 

Requested restriction irrelevant 

U.S.—Kaezmarek v. Mesta Mach. Co., C.A.Pa., 463 
F.2d 675. 

43. Mo.—Zipp V. Gasen’s Drug Stores, Inc., 449 
S.W.2d 612. 

Tex.—Lewie Montgomery Trucking Co. v. Southern 
Pac. Co., Civ.App., 439 S.W.2d 691, err. ref. no 
rev. err. 

49. Ohio—Bahm v. Pittsburgh & L.E.R. Co., 217 
N.E2d 217, 6 Ohio St.2d 192. 
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Instructions on emergency doctrine 
should be given only if evidence dis¬ 
closes negligence of defendant after 
the occurrence of the emergency.”’ 

53.5. Minn.—Holten v. Parker, 224 N.W.2d 139, 302 
Minn. 167. 

§ 287. -Duty of Defendant 

54. Ga.—Brown v. Worley Shoes, Inc., 176 S.E.2d 
229, 122 Ga.App. 59. 

Mass.—Robert Williams, Inc. v. Ferris, 244 N.E.2d 736, 
355 Mass. 288. 

Mich.—Bonin v. Gralcwicz, 146 N.W.2d 647, 378 Mich. 
521. 

Mo.—Enloe v. Pittsburgh Plate Glass Co., 427 S.W.2d 
519. 

N,C.—Redding v. F. W. Woolworth Co., 176 S.E.2d 
383, 9 N.CApp. 406, app. after remand 187 S.E.2d 
445, 14 N.CApp. 12. 

55. D.C.—Smith v. Aibaugh’s Restaurant, Inc., C.A., 
469 F.2d 97, 152 U.S.App.D.C 86, cert. den. 93 
S.Ct. 2774, 412 U.S. 939, 37 L.Ed.2d 399, 

Ky.—Harris v. Thompson, 497 S.W.2d 422. 

Okl.—Disney v. Cook, 457 P.2d 552. 

Statutory duty 

(1) Cal.-Harris v. Belton, 65 Cal.Rptr. 808, 258 
C.A.2d 595—Godwin v. LaTurco, 77 Cal.Rptr. 305, 272 
C.A.2d 475. 

Ill.—Able V. Pure Oil Co., 290 N.E.2d 331, 8 Ill.App.3d 
558. 

N.D.—Glatt V. Feist, 156 N.W.2d 819, 28 A.L.R.3d 
1278. 

(3) Only operative facts. 

Mo.—Derboven v. Stockton, App., 490 S.W.2d 301, 

Instructions held sufficient 

(2) Other instructions. 

Ky.—Johnson v. Brcy, 438 S.W.2d 535. 

56. Ga.—Banks v. Champion, 162 S.E.2d 824, 118 
Ga.App. 79. 

Instructions held correct or not erroneous 
U.S.—Lebrecht v. Bethlehem Steel Corp., C.A.N.Y., 
402 F.2d 585, 37 A.L.R.3d 1072. 

Ala.—Crawford Johnson & Co. v. Duffner, 189 So.2d 
474, 279 Ala. 678. 

Ariz.—O’Rielly Motor Co. v. Rich, 411 P.2d 194, 3 
Ariz.App. 21. 

Ind.—Gibson Coal Co. v. Kriebs, 275 N.E.2d 821, 150 
Ind. App. 173. 

Booher v. Alhom, Inc., 295 N.E.2d 841, 156 
Ind. App. 192. 

Mo.—Bollman y. Kark Rendering Plant, 418 S.W.2d 
39. 

Mont.—Tigh v. College Park Realty Co., 427 P.2d 57, 
149 Mont. 358. 

Or.—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 
Instructions held improper or erroneous 
U.S.—C. W. Regan, Inc, v. Parsons, Brinckerhoff, 
Quade and Douglas, C.A.Va., 411 F2d 1379. 
Ala.—Crawford Johnson & Co. v. Duffher, 189 So.2d 
474, 279 Ala. 678—^Hamischfeger Corp. v. Harris, 
190 So.2d 286, 280 Ala. 93. 

Ga.—Thomason v. Willingham, 165 S.E2d 865, 118 
Ga.App. 821. 

Miss.—Nielson v. Miller, 259 So.2d 702. 

N.Y.—Andlauer v. Caldarell, 311 N.Y.S.2d 593, 34 
A.D.2d 725. 

Okl.—Hood V. Formatron Corp., 488 P.2d 1281. 
Wash.—Vioen v, duff, 418 P.2d 430, 69 Wash.2d 306. 
Wis.— Grunwald v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433. 

Unexcused violation of statute 

S.D.—Weeks v. Prostrollo Sons, Inc., 169 N.W.2d 725, 
84 S.D. 243. 

56.5. Wash.—Lee v. Gotten Bros. Co„ 460 P.2d 694, 
1 Wash.App. 202. 
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Instnictioiis held misleading or confusing 

Cal.—Fitch v. LeBeau, 81 ai.Rptr. 722, 1 C.A.3d 320. 
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59. Instructions held proper 

Me.—Jones v. Billings, 289 A.2(i 39. 

S.C.—Carolina Home Builders, Inc. v. Armstrong Fur- 
jiace Co., 191 S.E.2d 774, 259 S.C. 346. 

Wis.—Bellart v. Martell, 137 N.W.2d 729, 28 Wis 2d 
686, reh. den. 139 N.W.2d 473, 28 Wis.2d 686. 
60.5. Minn.—Thill v. Modem Erecting Co 136 
N.W.2d 677, 272 Minn. 217. 

63. Wash.—Vioen v. Cluff, 418 P.2d 430, 69 Wash.2d 
306. 

Refusal held proper 

U.S.—Hanover Ins. Co. v. Berry, CA.La., 416 F2d 
279. 

Neb.—Krantz v. Marge’s Mufflers, Inc., 172 N.W.2d 
624, 184 Neb. 838. 

N.H.—Murray v. Bullard Co., 265 A.2d 309, 110 N.H. 
220—Corson v. Liberty Mut. Ins. Co., 265 A.2d 
315, 110 N.H. 210. 

Okl.—Insurance Co. of North American v. Sheinbein, 
488 P.2d 1273. 

R. I.—Ritter v. Narragansett Elec. Co., 283 A.2d 255, 

109 R.I. 176. 

Wis.—Nctzcl V. State Sand & Gravel Co., 186 N.W.2d 
258, 51 Wis.2d 1. 

64. Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 
1327, 17 Ariz.App. 120. 

Minn.—Kenyon v. F.M.C. Corp., 176 N.W.2d 69, 286 
Minn. 283, 41 A.L.R.3d 981. 

Mo.—Cover v. Phillips Pipe Line Co., 454 S.W.2d 507. 
Wis.—McLoone Metal Graphics, Inc. v. Robers 
Dredge, Inc., 207 N.W.2d 616, 58 Wls.2d 704, 62 
A.L.R.3d 518. 

Instructions held proj^ or not erroneous 
U.S.—Dorsey v. Yoder Co., D.CPa,, 331 F.Supp. 753, 
affd., C.A., 474 F.2d 1339, two cases. 

Mich.—Cooper v. Johnson Auto Wash & Wax of Grand 
Rapids, Inc., 197 N.W.2d 113, 39 Mich.App. 54. 
Neb.—Hansen v. First Westside Bank, 156 N.W.2d 790, 
182 Neb. 664. 

N.H.—Murray v. Bullard Co., 265 A.2d 309, 110 N.H. 

220 . 

Instructions held erroneous 
Ga.—^Nathan v. Oakland Park Supermarket, Inc., 191 
S.E2d 327, 126 Ga.App. 538, 

Failure to instruct held error 
Tex.-J. Weingarten, Inc. v. Castillo, Civ.App., 481 
S.W.2d 183. 

65. N.Y.—Bronstein v. City of New York. 318 N.Y. 
S.2d 776, 36 A.D.2d 610, affd. 295 N.E.2d 386, 32 
N.Y,2d 630, 342 N.Y.S.2d 658. 

Instruction held erroneous 

S. C.—Carolina Home Builders, Inc. v. Armstrong Fur¬ 

nace Co., 191 S.E.2d 774, 259 S.C. 346. 
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68. Ga.—Boatner v, Sims, 154 S.E2d 282, 115 Qa. 
App. 284. 

N.J.—O’Brien v. Bethldiem Steel Corp., 279 A.2d 827, 
59 N.J. 114. 

70. N.J.—Smith v. First Nat. Stores, Inc., 228 A.2d 
874, 94 N.J.Super. 462. 

71. Wash.—Johnson v. Mobile Crane Co., 463 P.2d 
250, 1 Wa8h.App. 642. 

72.50, U.S.—Karlson v. 305 East 43rd St. Corp., 
C.A.N.Y., 370 F.2d 467, cert. den. 87 S.Ct. 1690, 
387 U.S. 905, 18 L.Ed.2d 625. 

Shelton v. Jones, D.C.Va., 272 F.Supp. 139. 

Ind.—^Rust V. Watson, 217 N.E.2d 859, 141 Ind.App. 
59. 

Mo.—Derboven v. Stockton, App., 490 S.W.2d 301. 
Wash.—Palmer v. Massey-Ferguson, Inc., 476 P.2d 
713, 3 Wash.App. 508. 

Duty to maintain safe condition 
Conn.*—Darling v. Burrone Bros,, Inc., 292 A,2d 912, 
162 Conn. 187. 


Duty to warn of danger 

U.S.—Browne v. Bark River Culvert & Equipment Co., 
C.A.Wis., 425 F.2d 3-Blim v. Newbury Industries, 

l nc. , C.A.Kan., 443 F.2d 1126—Magill v. Westing- 
house Elec. Corp., C.A.Pa., 464 F.2d 294. 

Colo.—Kenney v. Grice, 465 P.2d 401, 171 Colo. 185. 

Rodrick v. J. G. Penney Co., App., 505 P.2d 973. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Mo.-Cover v. Phillips Pipe Line Co., 454 S.W.2d 507. 

Neb.—^Martin v. Richman Gordman No. 2, Inc., 173 
N.W.2d 885, 185 Neb. 95. 

Duty to make inspection 

N.H.—Corson v. Liberty Mut. Ins. Co., 265 A.2d 315, 
no N.H. 210. 

S.C.—Carolina Home Builders, Inc. v. Armstrong Fur¬ 
nace Co., 191 S.E2d 774, 259 S.C. 346. 

(2) Specific statement on duty to inspect need not be 

included in mandatory instruction on negligence. 

Ind.—Rust v. Watson. 215 N.E.2d 42, 141 Ind.App. 59, 
reh. den. 217 N.E.2d 859, 141 Ind.App. 59. 

72.55. Idaho—Mooney v. Robinson, 471 P.2d 63, 93 
Idaho 676. 

Iowa—West v. Broderick & Bascom Rope Co., 197 
N.W.2d 202. 

Miss.—Bozeman v. Tucker, 203 So.2d 795. 

N.J.—Hillas V. Westinghouse Elec. Corp., 293 A.2d 419, 
120 N.J.Super. 105. 63 A.L.R.3d 986. 

Wash.—Palmer v. Massey-Ferguson, Inc., 476 P.2d 
713, 3 Wash-App. 508. 
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73. Instructions held proper or not erroneous 

(1) Ga.—Siegel v. 1156 Woodland. Inc., 154 S.E.2d 

263, 115 Ga.App. 178. 

Ind,—Hagerman Const. Corp. v. Weber, 202 N.E2d 
758, supers. 221 N.E.2d 901, 248 Ind. 156. 

Mass.—Carey v. New Yorker of Worcester, Inc., 245 
N,E2d 420, 355 Mass. 450. 

Mich.—Orquist v. Montgomery Ward, 194 N.W.2d 392, 
37 Mich.App. 36. 

S.C.—Carolina Home Builders, Inc. v. Armstrong Fur¬ 
nace Co., 191 S.E.2d 774, 259 S.C. 346. 

Instructions held erroneous 

Cal.—Carlson v. Ross, 76 Cal.Rptr. 209, 271 C.A.2d 
29—^Thomas v. General Motors Corp., 91 Cal.Rptr. 
301, 13 C.A.3d 81. 

76, N.C—Redding v. F. W. Woolworth Co., App., 
187 S.E.2d 445, 14 N.C.App. 12. 

77, U.S.—Joseph T. Ryerson & Son, Inc. v. H. A. 
Crane & Brother. Inc., C.A.NJ., 417 F.2d 1263. 

Cal.—Morgan v. Stubblefield, 100 Cal.Rptr. 1, 493 P.2d 
465, 6 C.3d 606, 

Ind.—Rust V. Watson, 217 N.E2d 859, 141 Ind.App. 
59—Marsh Supermarkets, Inc. v. Sosbe, 252 
N,E.2d 597, 146 Ind.App. 48. 

78, Mass.—^Robert Williams, Inc. v, Ferris, 244 
N.E2d 736, 355 Mass. 288. 

78,50. Instruction held unnecessary; status 
not material 

N.Y.—^Fmkle v. SUmmerman, 271 N.Y.S-2d 820, 26 
A.D.2d 179. 

Ind.—Rust V. Watson, 215 N.E.2d 42,141 Ind.App. 59, 
.reh. den. 217 N.E2d 859, 141 Ind.App. 59. 

Instructions held proper 

(1) Ariz.—Patania v. Silverstone, 415 P.2d 139, 3 

Ariz.App. 424, 

Minn.—Krengel v. Midwest Automatic Photo, Inc., 203 
N.W.2d 841, 295 Minn. 200. 
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81. Particular instructions held proper 

(1) U.S.—Ramsay v. Brown, CA.Vt., 425 F.2d 674. 

Ind.—White v. Evansville Am- Legion Home Ass’n, 
App., 207 N.E2d 820, supers- 210 N.E.2d 845, 247 

l nd. 69. / 

La.—^Middleton v. Consolidated Underwriters, App., 
185 So.2d 307. 

Mont.—Regedahl v. Safeway Stores, Inc., 425 P.2<1335, 
149 Mont 229, 
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(4) Ohio—Salcmi v. Dufiy Const. Corp., App., 197 
N.E2d 397, revd. on oth, grds. 209 N.E.2d 566, 3 Ohio 
St.2d 169, cert. den. 88 S.Ct. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh. den. 86 S.Ct. 1271, 383 U.S. 973, 16 
L.Ed.2d 313. 

(5) Ariz.—State v. Juengel, 489 P.2d 869, 15 Ariz. 
App. 495. 

Colo.-Stuckman v. Kasai, 405 P.2d 948, 158 Colo. 232. 
Idaho—Mooney v. Robinson, 471 P.2d 63, 93 Idaho 
676. 

Mich.—Preston v. Slcziak, 175 N.W.2d 759, 383 Mich. 
442. 

813. Minn.—Stapleman v. St Joseph the Worker, 
205 N.W.2J 677, 295 Minn. 406. 

Mont.-Olson v. Kayser, 505 P.2d 394, 161 Mont. 241, 
68 A.L.R.3d 375. 

N.Y.—Londa v. Dougbay Estates, 333 N.Y.S.3d 55, 39 
A.D.2d 918. 

Instructions held proper 

Ariz.—Patania v. Silverstone, 415 P.2d 139, 3 Ariz.App. 
424. 

Mich.—Orquist v. Montgomery Ward, 194 N.W.2d 392, 
37 Mich.App. 36. 

Instructions held erroneous 
Colo.—Hurst V. Crowtero Boating Club, Inc., 496 P.2d 
1054, 31 Colo.App. 9. 

Fla.—Burger Boy, Inc. v. Neihoff, App., 221 So.2d 205. 
Me.—Orr v. First Nat. Stores, Inc., 280 A.2d 785, 50 
A.L.R.3d 1202. 

Ohio—Justice v. Shelby Ice & Fuel Co., App., 248 
N.E2d 195, 18 Ohio App.2d 197. 

Wash.—Hampton v. Lynch Motor Co., 495 P.2d 345, 6 
Wash.App. 644. 

82. Instructions held misleading 

Wash.—Vioen v. Cluff, 418 P.2d 430, 69 Wash.2d 306. 

83. Instructions held inadequate 

Colo.—Ragan v. Williams, App., 494 P.2d 141. 
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86. N.Y.—O’Connor v, 595 Realty Associates, 258 
N.Y.S.2d 145, 23 A.D.2d 69, app. dism. 214 
N.E.2d 376, 17 N.Y.2d 493, 267 N.Y.S.2d 213. 

87. Ill.—Dallas v. Granite Qty Steel Co., 211 N.£.2d 
907, 64 ni.App.2d 409. 

88. Fla.—Smith v. Montgomery Ward & Co., App., 
232 So.2d 195. 

N.Y.—Lederer v. Samuel Broadway Food Corp., 304 
N.Y.S.2d 611, 33 A.D.2d 553. 

§ 288. -Acts of Defendant as 

Negligence 

89. Cal.—Preston v. Up-Right, Inc., 52 Cal.Rptr. 679, 
243 C.A.2d 636. 

Ga.—Gates v. Southern Ry. Co., 162 S.E2d 893, 118 
Ga.App. 201. 

III.—Patarozzi v. Prairie States Oil & Grease Co., 218 
N.E.2d 113, 71 Ill.App.2d 155. 

N.Y.—Greelish v. New York Cent R. Co., 286 N.Y. 
S.2d 61, 29 A.D.2d 159, affd. 246 N.E2d 161, 23 
N.Y.2d 903, 298 N.Y.S.2d 308. 

Wyo.—Texas Gulf Sulphur Co. v. Robles, 511 P.2d 963. 

Instructions held correct 

U.S.—McCarthy v. Kroger Co., C.A.Pa., 385 F.2d 150. 
Fla.—Urton v. Redwing Carrier, Inc., App., 200 So.2d 
859, decision quashed, Sup., 207 So.2d 273. 

Ga.—Gunter v. Willingham, 158 S.E.2d 25S, 116 Ga. 
App. 700. 

Instructions held erroneous 

U.S.—Long V. Hank, CA.OkI., 457 F.2d 40. 

Ind.—^Davison v. Williams, 242 N.E2d 101, 251 Ind. 
448, 38 A.L.R.3d 521. 
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89.5. Ohio—Baker v. Ohio Ferro-Alloys Corp., 261 
N.E2d 157, 23 Ohio App.2d 25. 

Instructions held not misleading or confusing 
NJ.—Panas v. New Jersey Natural Gas Co., 281 A.2d 
250, 59 NJ. 255. 
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91. Proper measure of care 

(2) Other statements. 

Cal.—Menchaca v Helms Bakeries, Inc., 67 Cal.Rptr. 
775, 439 P.2d 903, 68 C2d 535. 

page 1015 

2. Ga.—Stuckey's Carriage Inn v. Phillips, 178 S.E.2d 

543, 122 Ga.App. 681. 

Instructions held proper or not erroneous 

Ark.—Wheaton Van Lines, Inc. v. Williams, 399 
S.W.2d 258. 

Instructions held improper or erroneous 

Ill.—Schaffer v. Veach, 209 N.E.2d 373, 61 Ill.App.2d 
168. 

Ind.—Glen Park Democratic Club, Inc. v. Kylsa, 213 
N.E2d 812, 139 Ind.App. 393. 

Miss.—Bozeman v. Tucker, 203 So. 2d 795. 

N.C.—Veach v. Bacon Am. Corp., 146 S.E.2d 793, 266 
N.C.'542. 
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3. N.C.—Griffin v. Watkins, 153 S.E.2d 356, 269 N.C. 

650. 
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10. Ind.—White v. Evansville Am. Legion Home 
Ass% App., 207 N.E2d 820, supers. 210 N.E2d 
845, 247 Ind. 69. 

Miss.—Yelvcrton v. State, 191 So 2d 393. 

Mo.—Gumm v. Herman, App., 400 S.W.2d 447. 
Evidence as to specific negligence 
(2) Other statements. 

Neb.—Marquardt v. Nehawka Farmers Co-op. Co., 184 
N.W.2d 617, 186 Neb. 494. 

§ 289. — Degrees of Care and of 
Negligence 
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16. U.S.—Moushey v. U.S. Steel Corp., C.A.Pa., 374 
F.2d 561—Sweamgin v. Sears Roebuck & Co., 
C.A.Kan., 376 F.2d 637. 

Fla,—Wood v. Camp, 284 So.2d 691. 

Neb.—Graham v. Simplex Motor Rebuilders, Inc., 203 
N.W.2d 494, 189 Neb. 507, app. after remand 215 
N.W.2d 641, 191 Neb. 320. 

NJ.—Mockler v. Russman, 246 A.2d 478, 102 N.J.Su- 
per. 582. 

N.Y.—Rolnick v. 25th Ave. Bldg. Corp., 278 N.Y.S.2d 
45, 27 A.D.2d 844. 

Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140. 

Defendant as not insurer 

(1) Ind.—^White v. Evansville Am. Legion Home 
Ass’n, App., 207 N.E2d 820, supers. 210 N.E.2d 845, 
247 Ind, 69. 

16.5. Evidence insufficient 
N.Y.—Alpert v. Finkelstein, 344 N.Y.S.2d 649, 42 
A.D.2d 515, app. dism. 303 N.E.2d 703, 33 N.Y.2d 
651, 348 N.Y.S.2d 977. 

17. Ariz.—El Grande Market No. Two, Inc. v. McAl- 
pin, 475 P.2d 961, 13 ArirApp. 302. 

Statutory standard 

(2) Other statements. 

Ariz.—Orlando v. Northeutt, 441 P.2d 58, 103 Ariz. 
298. 

Instructions held proper or not erroneous 

(1) Wis.—Schuster v. St. Vincent Hospital of Hospi¬ 
tal Sisters of Third Order of St. Francis Sisters, 172 
N.W.2d 421, 45 Wis.2d 135, 36 A.L.R.3d 1227—Cram¬ 
er V. Theda Clark Memorial Hospital, 172 N.W.2d 427, 

45 Wis.2d 147, 40 A.L.R.3d 509—Carr v. Amusement, 
Inc., 177 N.W.2d 388, 47 Wis.2d 368. 

Instructions held erroneous 

BL—Seibert v. Grana, 243 N.E.2d 538, 102 Ill.App.2d 
283. 

N.C—Johnson v. Lamb, 161 S.E2d 131, 273 N.C. 701. 
Pa.—Hamilton v. Fean, 221 A.2d 309, 422 Pa. 373. 
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18. Ky.—Farmer v. Pearl. 415 S.W.2d 358. 

21. Ark.—Purtle v. Shelton, 474 S.W.2d 123, 251 
Ark. 519, 47 A.L.R.3d 609. 

Mo.—Newsom v. Crockett, App., 453 S.W.2d 674. 

22. Reference to all circumstances held unnec¬ 
essary 

Ky—Farmer v. Pearl, 415 S.W.2d 358. 

Acts in emergency 

(1) Ariz.—Lowery v. Turner, 506 P.2d 1084, 19 Anz. 
App. 299. 


page 1020 

Where degrees of negligence not recognized 

(3) Other statements. 

Ohio—Wren v. Steiger, App., 261 N.E.2d 191, 23 Ohio 
App.2d 135, 

29.20. Refusal held proper 

Mich.—Cooper v. Johnson Auto Wash & Wax of Grand 
Rapids, Inc., 197 N.W.2d 113, 39 Mich.App. 54. 
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37.50. Ala.—Graves v. Wildsmith, 177 So.2d 448, 
278 Ala. 228. 

Ariz.—Newman v. Piazza, 433 P.2d 47, 6 Ariz.App, 
396. 

Ill.—Rice V. Gulf, Mobile & Ohio R. Co., 228 N.E.2d 
162, 84 III.App.2d 163. 

Mont—Gunderson v. Brewster, 466 P.2d 589, 154 
Mont. 405. 

N.C.—Pearce v. Barham. 156 S.E.2d 290, 271 N.C. 285. 
37.58. Colo.—Cain v. Wilson, App., 506 P.2d 1240. 
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40, Colo.—Ragan v. Williams, App., 494 P.2d 141 
Tenn.—Wilburn v. Vernon, 447 S.W.2d 382, 60 Tenn. 
App. 436. 

42. N.D.—Leake v. Hagert, 175 N.W.2d 675 
W.Va.—Groves v. Groves, 158 S.E.2d 710, 152 W.Va. 

1 . 

43, Mo.—Wors v. Glasgow Village Supermarket, Inc., 
460 S.W,2d 583. 

45. Instructions held improper 
Wash.—Strong v. Seattle Stevedore Co., 466 P.2d 545, 1 
Wash.App. 898. 

§ 290. -As Proximate Cause 

50.50. U.S.—Dazenko v. James Hunter Mach. Co., 
C.A.I11.. 393 F.2d 287, 

Ariz.—Charron v. Keman, 447 P.2d 580, 8 Ariz.App. 
488. 

III.—Rapp V. Hiemenz, 246 N.E2d 77, 107 in.App.2d 
382. 

N.H.—Murray v. Boston & M.R.R., 224 A.2d 66, 107 
N.H. 367. 

N.J.—Piro v. Public Service Elec. & Gas. Co., 247 A.2d 
678, 103 N.J.Super. 456, affd. 247 A.2d 667, 53 
N.J. 7. 

N.C.—Kale v. Daugherty, 174 S.E2d 846, 8 N.C.App. 
417. 

Wis.—Grunwidd v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433. 

Instructions held not erroneous 

(2) Other instances. 

Neb.—Chicago Lumber Co, of Kearney v. Gibson, 138 
N.W.2d 832, 179 Neb. 461. 
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51, Ga.—Johnson v. Langley, 173 S.E2d 126, 121 
Ga.App. 111. 

Wis.—Grunwald v. Halron, 147 N.W.2d 543, 33 Wis.2d 
433. 

Instructions held proper 

Ark.—Wheaton Van Lines, Inc. v. Williams, 399 
S.W.2d 258. 

54, Ala.—C.J.S. quoted in Shepherd v. Gardner 
Wholesale, Inc., 256 So.2d 877, 881, 288 Ala. 43. 


59. N.Y.— Ortiz v. Kinoshita & Co., 292 N.Y.S.2d 48, 
30A.D.2d 334. 

Sole proximate cause 

(7) Other matters. 

U.S.—Harrison v. Prather, CA.Miss., 435 F.2d 1168, 
cert. den. 92 S.Ct. 67, 404 U.S. 829, 30 L.Ed.2d 58, 
reh. den. 92 S.Ct. 306, 404 U.S. 960, 30 L.Ed.2d 
278. 

Ga.—Crouch v. Nicholson, 156 S.E.2d 384, 116 Ga. 
App. 12. 

Mo.—Cook v. Cox, 478 S.W.2d 678. 

Tex.—Sherwin-Williams Paint Co. v. Card, Civ.App., 
449 S.W.2ri 317—Atchison, T. & S.F.R.Co. v. 
Ham, Civ.App., 454 S.W.2d 451, err. ref. no rev. 
err. 

60. Ga.—Zayre of Georgia, Inc. v. Ray, 160 S.E.2d 
648, 117 Ga.App. 396. 

Use of definite or indefinite article 
(2) N.J.—Panas v. New Jersey Natural Gas Co., 281 
A.2d 520, 59 NJ. 255. 

Instructions held proper 

U.S.—Hardware Mut. Ins. Co. v. Lukken, C.A.Okl., 
372 F.2d 8. 

Ala.—Hovis v. Yarbrough, 201 So.2d 101, 281 Ala. 229. 
N.H.—Corson v. Liberty Mut. Ins. Co., 265 A.2d 315, 
110 N.H. 210. 

Pa.—Whitner v. Von Hintz, 263 A.2d 889, 437 Pa. 448. 
Wash.—Wells v. City of Vancouver, 467 P.2d 292, 77 
Wash.2d 800. 

Instructions held erroneous 

(1) U.S.—Eastman Kodak Co. v. Martin, C.A.Tex., 
362 F.2d 684. 

Ariz.—McDowell v. Davis, 448 P.2d 869, 104 Ariz. 69. 

Wade V. Seguin, 462 P.2d 100, 11 Ariz.App. 83. 
Neb.—Zavoral v. Pacific Intermountain Exp., 146 
N.W.2d 796, 181 Neb. 40. 

N.C.-Ratlifr V. Duke Power Co., 151 S.E2d 641, 268 
N.C. 605, 21 A.L.R.3d 360.’ 

Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140. 

Boushell V. J. H. Beers, Inc., 258 A.2d 682, 215 
Pa.Super. 439. 

Superseding cause 

U.S.—Wooddell v, Amstad Industries, Inc., C.A.Pa., 
464 F.2d 5. 
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61. Instructions held proper 

(1) Ind.—Snow v. Cannelton Sewer Pipe Co., 210 
N.E2d 118, 138 lnd.App. 119. 

Ky.—Rietze v. Williams, 458 S.W.2d 613. 

Wash.—Anderson v. Red & White Const. Co., 483 P.2d 
124, 4 Wash.App. 534. 

Instructions held erroneous 

XC—Johnson v. Lamb, 161 S.E.2d 131, 273 N.C. 701. 

62. Ala.—Barfield v. Wright, 240 So.2d 593, 286 Ala. 

> 402. 

Colo.—Hoggard v. General Rose Memorial Hospital 
Ass’n, 420 P.2d 144, 160 Colo. 459. 

Or.—Shane v. Oberding, 458 P.2d 930, 254 Or. 214. 
Instructions held not objectionable 
Ill.—Laukkanen v. Jewel Tea Co., 222 N.E2d 584, 78 
Ill.App.2d 153. 

Intervening cause 

Vt.—Dodge V. McArthur, 223 A.2d 453. 126 Vt. 81. 

Interchangeable use of proximate cause and di¬ 
rect cause not error 

Ga.—Stiles v. Seagraves, 184 S.E.2d 45, 124 Ga.App. 
389. 
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63. Ariz.—McDowell v. Davis, 442 P.2d 856, 8 Ariz. 
App. 33, disapproved in part 448 P.2d 869, 104 
Ariz. 69. 

68. Ill.—Laukkanen v. Jewel Tea Co., 222 N.E.2d 
584, 78 Ill.App.2d 153. 
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70. U.S. Walther v. Omaha Public Power Dist., C.A. 
Neb., 412 F.2d 1164—Bail v. Cunningham Bros., 
Inc., C.A.I11., 452 F.2d 182. 

Ala.—Central of Georgia Ry. Co. v. Steed, 248 So 2d 
no, 287 Ala. 64. 

Mass.—Ckrey v. New Yorker of Worcester, Inc., 245 
N.E.2d 420, 355 Mass. 450, 

Wash.—Zukowsky v. Brown. 459 P.2d 964, 1 Wash. 
App. 94, cause remd. 488 P.2d 269, 79 Wash.2d 
586. 
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71. Conn.—Guglielmo v. Klausner Supply Co., 259 
A.2d 608, 158 Conn. 308. 

75. U.S.—Karlson v, 305 East 43rd St. Corp., C.A. 
N.Y., 370 F.2d 467, cert. den. 87 S.Ct. 1690, 387 
U.S. 905, 18 L.Ed.2d 625. 

Instructions held proper, etc. 

(7) Other definitions of proximate cause. 

Neb.—Landmesser v. Ahiberg, 166 N.W.2d 124, 184 
Neb. 182. 

Instructions held not erroneous 

(9) Not misleading. 

Or.—Eliason v. United Amusement Co., 504 P.2d 94, 
264 Or. 114. 

Instructions held erroneous 

(3) Tex.—Teer v. J. Weingarten, Inc., Civ.App., 426 

S.W.2d 610, err. ref. no rev. err. 

(8) Ga.—Eastern Dehydrating Co. v. Brown, 145 

S.E.2d 274, 112 Ga.App. 349. 

N.C.—Keener v. Litsinger, 181 S.E.2d 781, II N.C. 
App. 590. 

(8) Ind.—Adkins v. Elvard, 294 N.E.2d 160, 155 

Ind.App. 672. 

Instructions held proper in general 

III.—Bass V. Washington Kinney Co., I Dist., 457 
N.E.2d 85. 75 Ill.Dec. 295, 119 Ill.App.3d 713. 
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76. Instruction on foreseeability may be re¬ 
quired 

Ariz.—E. L. Jones Const. Co. v. Noland, 466 P.2d 740, 
105 Ariz. 446. 

City of Tucson v. Wondergem, 435 P.2d 77, 6 
Ariz.App. 570, app, after remand 458 P.2d 361, 10 
Ariz.App. 267, vac. on oth. grds. 466 P,2d 383, 105 
Ariz. 429. 

N.C.—Merchants Distributors, Inc. v, Hutchinson, 193 
S.E.2d 436, 16 N.C.App. 655. 

Refusal to instruct on foreseeability as error 

Tex.—^Teer v. J, Weingarten, Inc., Civ.App., 426 S.W.2d 

* 610, err. ref. no rev. err. 

77. Instructions held improper 

Oa,—^Eastern Dehydrating Co. v. Brown, 145 S.E.2d 
274, 112 Ga.App. 349. 
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82. Instructions held proper or not erroneous 

(3) Other instructions. 

Ariz.—Collins v. Maricopa County, 488 P.2d 991, 15 
Ariz.App. 354. 

83, Ariz.—E. L. Jones Const. Co. v. Noland, 466 P.2d 
740, 105 Ariz. 446. 

HI.—Bass v. Washington Kinney Co., 1 Dist., 457 
N.E2d 85, 75 Ill.Dec. 295, 119 IIl.App.3d 713. 

N.J.—Panas v. New Jersey Natural Gas Co., 281 A.2d 
520, 59 N.J. 255. 

85. U.S.—Wilson v. American Chain & Cable Co., 
C.A.Pa., 364 F.2d 558. 

Taylor v. Allis-Chalmcrs Mfg. Co., D.CPa., 320 
F.Supp. 1381, aflfd., C.A., 436 F.2d 416. 

Use of Restatement of Torts in drafting instruc¬ 
tions 

Cal.—Godwin v. LaTurco, 77 Cal.Rptr. 305, 272 
C.A.2d 475. 

86. Ala,—O’Neal v. Flowers, 256 So.2d 900, 47 Ala. 
App. 474. 


Instructions held erroneous 
Ariz.—Serrano v. Kenneth A. Ethridge Contracting 
Co.. 409 P.2d 757, 2 Ariz.App. 473. 

Cal.—Campodonico v. State Auto. Parks, Inc., 89 Cal. 
Rptr. 270, 10 CA.3d 803. 

Vt.—Paton V. Sawyer, 370 A.2d 215, 134 Vt. 598. 
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88.50. Ga.—Armstrong v. Bailey. 150 S.E.2d 693, 
114 Ga.App. 269. 

95. N.Y.—LaGattuta v. Central Hudson Gas & Elec. 
Corp., 336 N.Y.S.2d 186, 40 A.D.2d 686. 
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99.10. S.C.—Sanders v. Western Auto Supply Co., 
183 S.E.2d 321, 256 S.C 490. 

5. U.S.—U.S. to Use of Standard Oil Co. of Cal. v, 
Natt McDougall Co.. C.A.Wash., 381 F.2d 686 
Ga.—Edwards v. McKenzie, 151 S.E.2d 469, 114 Ga. 
App. 395, app. after remand 166 S.E2d 916, 119 
Ga.App. 281—Mullis v. Chaika, 162 S.E.2d 448, 
118 Ga.App. II. 

Ind.—Adkins v. Elvard, 294 N.E.2d 160, 155 Ind.App. 
672. 

N.Y.—Smith v. Jay Apartments, Inc., 304 N.Y.S.2d 
737, 33 A.D.2d 624. 

Instructions held proper 

(3) Other instructions. 

Ill.—Bridges v. Ford Motor Co., 243 N.E.2d 559, 104 
m.App.2d 26. 

7. NJ.—Krigsman v. Beach Concrete Co., 230 A.2d 

506, 95 N.J.Super. 192, affd. 230 A.2d 382, 49 N.J. 
340. 

§ 291. -Liability as between 

Two or More Persons 

8. Instructions held not confusing 

Ga,—Edwards v. McKenzie. 166 S.E.2d 916, 119 Ga. 
App. 281. 

§ 293. -Necessity of Presenting 

Issue 
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16, Mo.—Derr v. St. Louis Public Service Co., App., 
399 S.W.2d 241. 

Neb.—Bunselmeyer v. Hill, 137 N.W.2d 354, 179 Neb. 
140. 

Ohio—Wren v. Steiger, App., 261 N.E.2d 191, 23 Ohio 
App,2d 135. 

16.5, U.S.—Mroz V- Dravo Corp., C.A.Pa.. 429 F.2d 
1156. 

Ala.—Barfield v. Wright, 240 So.2d 593, 286 Ala. 402. 
Alaska—Harris v. Barrett & Lesh, Inc., 426 P.2d 331. 
Ark.—Donahue v. Cowdrey, 440 S.W.2d 773, 246 Ark. 
1028. 

Ga.—Poss V. Carlton Co., 177 S.E.2d 829, 122 Ga.App. 
528. 

Kan.—^Trimble v. Coleman Co., 437 P.2d 219, 200 Kan. 
350. 

Mich.—Garceau v. Ishpeming-Negaunee Hospital 
Ass’n, 164 N.W.2d 672, 13 Mich.App. 680. 

Miss-—Dean v. Dendy, 253 So.2d 813. 

Mo.—Derr v. St. Louis Public Service Co., App., 399 
S.W.2d 241—Middleman v. Complete Auto Tran¬ 
sit, Inc., 486 S.W.2d 456. 

N.C—Atkins v. Moye, 176 SJE.2d 789, 277 N.C. 179. 
Okl.—Pierce v, Avon Products, Inc., 423 P.2d 461— 
Rader v. Fleming, 429 P.2d 750—McKee v. Neil- 
son, 444 P.2d 194. 

Tex.—Gentry v. Southern Pac. Co., 457 S.W.2d 889. 
Instructions hdd warranted 
Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E.2d 212, 122 Ga,App. 1. 

Mo.—^Musgraves v. National Dairy Products Corp., 400 
S.W.2d 93, 

Determination of snffidency 

Fla.—Musachia v. Rosman, App., 190 So.2d 47. 
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Contributory conduct 

Ill.—Wegler v. Luebke, 231 N.E.2d 109, 87 ni.App.2d 
82. 

17. U.S.—Colletti V. Crown Cork & Seal Co., C.A. 
Mo.. 362 F.2d 458—Schenfeld v. Norton Co., 
C.A.Colo., 391 F.2d 420—Dazenko v. James 
Hunter Mach. Co., C.A.II1., 393 F.2d 287. 

Alaska—Harris v. Barrett & Lesh, Inc., 426 P.2d 331. 
Ariz.—Rogers v. Mountain States Tel. & Tel. Co., 412 
P.2d 272, 100 Ariz. 154. 

Cal.—Souza v, Heiberg, 67 Cal.Rptr. 745, 261 C.A.2d 
231—Davis v. Safeway Stores, Inc., 76 CaLRptr. 
490, 271 CA.2d 365. 

Fla.—Lynn v. Pulford, App., 200 So.2d 201. 

Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

Ill—Witherby v. Bierman, 248 N.R2d 304, 109 m. 
App.2d 80. 

Iowa—Kundsen v. Merle Hay Plaza, Inc., 160 N.W.2d 
279. 

Mich.—^Totok v. Elfstrom, 145 N.W.2d 388, 4 Mich. 
App. 705. 

Neb.—Snyder v. Fort Kearney Hotel Co., 176 N.W.2d 
686, 185 Neb. 476. 

N.C.—Harris v. Freeman, 196 S.E.2d 48, 18 N.C.App. 
85. 

Ohio—Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio St.2d 
239. 

Wash.—Matthias v. Lehn & Fink Products Corp., 424 
P.2d 284, 70 Wash.2d 541. 

W.Va.—Adkins v. Minton, 151 S.E.2d 295, 151 W.Va. 
229. 
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18. Cal—Pekus v. Lake Arrowhead Boat Co., 63 
Cal.Rptr. 672, 255 C.A.2d 864. 

N.M.—Stephens v. Dulaney. 428 P.2d 27, 78 N.M. 53. 

19. Miss.—Simms v. Best. 227 So.2d 118. 

20. Md—Carlile v. Two Guys from Harrison, Glen 
Bumie, Inc., 287 A.2d 31, 264 Md. 475. 

N.M.—^Archuleta v. Johnston, App., 492 P.2d 997, 83 
N.M. 380, cert. den. 492 P.2d 996, 83 N.M. 379. 
N.Y.—Willis V. Young Men’s Christian Ass’h of Am¬ 
sterdam, 270 N.E.2d 717, 28 N.Y.2d 375, 321 
N.Y.S.2d 895. 

Wash.—Anderson v. Red Sc White Const. Co., 483 P.2d 
124, 4 Wash.App. 534. 

Wis.—Carlson v. Drews of Hales Corners, Inc,, 180 
N.W.2d 546, 48 Wi8,2d 408. 

’ 21. U.S.—Smith v. Mill Creek Court, Znc., C.A.C 0 I 0 ., 
457 F.2d 589. 

Ariz.—Ong V. Pepsi Cola Metropolitan Bottling Co., 
Inc., 503 P.2d 415, 18 Ariz.App. 457. 

Ark.—Price v. Daugherty, 486 S.W.2d 528, 253 Ark- 
421. 

Cal.—^Workman v. City of San Diego, 72 Cal.Rptr. 509, 
267 C.A.2d 36—Andrews v. Baiker Bros. Coip., 73 
Cal.Rptr. 284, 267 C.A.2<I 530. 

Fla.—Seaboard Coast Line R. Co. v.'McDaniel, App., 
254 So.2d 15, cert den. 93 S.CL 117, 409 U.S. 893, 
34 L,Ed.2d 150—National Car Rental System, Inc. 
V. Holland, App., 269 So.2d 407. 

Ga.—Southern Ry. Co. v. Martin, 188 S.E.2d 819, 125 
Ga.App. 653, 

Ind.—Ashton v. Anderson, 279 N.E.2d 210, 258 Ind. 
51. 

Md.—Gutterman v. Biggs, 240 A.2d 260, 249 Md. 421. 
Batten v. Michel, 292 A.2d 707, 15 Md-App. 
646. 

Mo.—Dickey v. Nations, App., 479 S.W.2d 208. 
Mont.—Morehouse v. Ylvisaker, 446 P.2d 432, 152 
Mont. 57. 

Neb.—McCall v. Weeks, 164 N.W.2d 206, 183 Neb. 
743. 

N.Y.—CJJS. quoted in Willis v. Young Men’s Christian 
Ass’n of Amsterdam, 270 N.E.2d 717, 28 N.Y.2d 
375, 321 N.Y.S.2d 895, 897. 

Okl.—Carnes v. White, 511 P.2d 1101. 

Or.—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 243. 
Wash.—Wood v. Postelthwaite. 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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Wis.—Carkon v. Drews of Hales Comers, Inc., 180 
N.W,2d 546, 48 Wis.2d 408. 

Deternuning sufficiency for instruction on free¬ 
dom from contributory negligence 
M(L—Witnol V. Pfueller, 230 A.2d 346, 247 Md. 177. 
Instructions held erroneons 

Cal.—Haipst v. Kirkpatrkk, 102 Cal.Rptr. 621, 26 
C.A.3d 482. 
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22, Md.—Wheeler Transp. Co. v. KatzofF, 219 A.2d 
250, 242 Md. 431. 

Pa.—Hcffeman v. Rosser, 215 A.2d 655, 419 Pa. 550. 

31. Pa.—Fugagli v. Camasi, 229 A.2d 735, 426 Pa. L 
Instructions held not warranted by evidence 
Ariz.—Goslin v. Baccme, 489 P.2d 242, 107 Ariz. 432. 
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32. Evidence held insufficient to warrant find¬ 
ing 

Ariz.—Evans v. Pickett, 430 P.2d 413, 102 Ariz. 393. 

§ 294. -Form and Sufficiency in 

General 

34. Use of jury instruction guide 

Minn,—Pamcss v. Economics Laboratory, Inc., 170 
N.W,2d 554, 284 Minn. 381. 

36. Ind.—Booher v. Alhom, Inc., 295 N.E.2d 841, 
156 Ind.App. 192. 

Tenn.—WDbum v. Vernon. 447 S.W.2d 382, 60 Term. 
App. 436, 

Instructions held sufficient 

Ala,—McRcc v. Woodward Iron Co., 182 So.2d 209, 
279 Ala. 88. 

Ariz.—E L. Jones Const. Co. v. Noland, 466 P.2d*'740, 
105 Ariz. 446. 

Mo.—Kraus v. Auxvasse Stone & Gravel Co., 444 
S.W.2d 434. 

Pa.—Kodle v. Philadelphia Elec. Co., 277 A.2d 350, 
443 Pa. 35. 

Instruction held improper 

Tex.—Carey v. Furrs, Inc., Civ.App., 455 S.W.2d 786, 
err. ref. no rev. err. 

Instructidtt held insufficient . 

Ind.—Scott V. Krueger, 280 N.E.2d 336, 151 Ind.App. 
479. 

“Should” or “must” 

Okl.—Smith v. Chicago, R.I. & P.R. Co., 498 P,2d 402. 
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39. Leaving parties where it finds them 

Instruction that if jury finds contributory negligence 
the law should leave the parties where it finds them is 
improper under constitutional provision that defense of 
contributory negligence shall at all times be left to the 
jury. 

Ariz,—Hetmke v, Munoz, 470 P.2d 107, 106 Ariz. 26, 
disapproving Kelch v. Courson, 103 Ariz. 576, 477 
P.2d 550, and Evans v. Pickett, 102 Ariz. 393, 430 
P.2d 413. 

41.5, Miss.—Jones v. Craft, 218 So.2d 727. 

42. Mich.—Klenke v. Russell, 157 N.W.2d 428, 9 . 
Mich.App. 409. 

N.M.—Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N.M. 717. 

45. Ohio-Snyder v. Stanford, 238 N.E.2d 563, 15 
Ohio St.2d 31. 

47. Instraction not mandatory in character 

Ind.—Perry v. Goss, 255 N.E2d 923, 253 Ind. 603. 

48.5. Mo.—^Anderson v. Orschcln Bros. Truck Lines, 
Inc., 393 S.W.2d 452. 
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46, Iowa—^Knudson v. Merle Hay Plaza, Inc., 160 
N.W.2d 279. 

49. Ariz.—^Malinski v. Pember, 453 P.2d 540, 9 Ariz. 
App. 444. 


Pa.—Millili v. Alan Wood Steel Co., 84 Montg. 74. 

Instructions held proper 

Colo.—Huguley v. Trolinger, 452 P.2d 1006, 169 Colo. 

I. 

49.5. Md.—Snider v. Senneville, 298 A.2d 175, 267 
Md. 552. 

Instructions held accurate 

Colo.—City of Aurora v. Woolman, 439 P.2d 364, 165 
Colo. 377. 

Conn.—Michaud v. Gagne, 232 A.2d 326, 155 Conn. 
406. 

Mo.—Fehlbaum v. Newhouse Broadcasting Corp., 
App., 483 S.W.2d 664. 

Pa.—Hummel v. Womeldorf, 233 A.2d 215, 426 Pa. 
460. 

Instructions held erroneous 

U.S.—Hetzel v. Jewel Companies, C.A.Ind., 457 F.2d 
527. 

Cal.—Springer v. Reimers, 84 Cal.Rptr. 486, 4 C.A.3d 
325. 

Fla.—Pensacola Restaurant Supply Co. v. Davison, 
App., 266 So.2d 682. 

Ind.—Jenkins v. City of Fort Wayne, 210 N.E.2d 390, 
139 Ind.App. 1, reh. den. 212 N.E2d 916, 139 
Ind.App. 1. 

Iowa—Bauman v. City of Waverly, 164 N.W.2d 840. 

Mo.—Pollard v. General Elevator Engineering Co., 416 
S.W.2d 90. 

Nev.—Driscoll v. Erreguible, 482 P.2d 291, 87 Nev. 97. 

N.M.—Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625, 78 N.M. 86. 

Ohio-Rohde v. Farmer, 262 N.E2d 685, 23 Ohio St.2d 
82. 

Instructions held confusing 

Ohio—Bahm v. Pittsburgh & L.E.R. Co., 217 N.E.2d 
217, 6 Ohio St.2d 192. 

50. Mo.—Davidson v. International Shoe Co., 437 
S.W.2d 421. 

Wash.—Sorensen v. McDonald’s Estate, 470 P.2d 206, 
78 Wash.2d 103. 

Instructions held not complete 

N.J.—Krackomberger v. Vomado, Inc., 291 A,2d 842, 
119 N.J.Super. 380. 

Instructions held incomplete 

Md.—Snider v. Senneville, 298 A.2d 175, 267 Md. 552. 

51. Ga.—Flowers v. Slash Pine Elec. Membership 
Corp., 176 S.E.2d 542, 122 Ga.App. 254. 

N.D.—WiUert v. Nielsen, 146 N.W.2d 26. 

Wis.—Carlson v. Drews of Hales Comers, Inc., 180 
N.W.2d 546, 48 Wis.2d 408. 

Instructions held misleading 

Alaska—Pepsi Cola Bottling Co. of Anchorage v. Supe¬ 
rior Burner Service Co., 427 P.2d 833. 

Instructions held not misleading 

Mo.—Koirtyohann v. Washington Plumbing & Heating 
Co., App., 494 S.W.2d 665. 

Okl.-Condo v. Beal, 424 P.2d 48. 

52. Iowa—Knudsen v. Merle Hay Plaza, Inc., 160 
N.W.2d 279. 

Instmctions held confusing 

Ariz.—WUliams v. Wise, 476 P.2d 145, 106 Ariz. 335. 
Instructions held not confusing 
(4) U.S-—Lebrecht v. Bethlehem Steel Corp., CA. 

N.Y.. 402 F.2d 585, 37 A.L.R,3d 1072. 

53. Mo.—Hawkeye Security Ins. Co. v. Thomas Grain 
Fumigant Co., App., 407 S.W.2d 622. 
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55. Instructions held not erroneous 

Ariz.—Larriva v. Widmer, 415 P.2d 424, 101 Ariz. 1. 
Anderson v. Gqbea, 501 P.2d 453, 18 Ariz.App. 
277. 


Contributory negligence and as¬ 
sumption of risk must be treated as 
separate and distinct defenses in the 
instructions.’^-^ 


65A CJS 124 


57.5. Colo.—Stephen v. Grooters, App., 506 P.2d 379 
stating Wyoming law. 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 

58. Ariz.—Fluor Corp. v. Sykes, App.. 413 P.2d 270. 

59. Ariz.—Nichols v. Baker, 416 P.2d 584, 101 Ariz. 
151. 

lovva—Matuska v. Bryant, 150 N.\ /i6, 260 Iowa 

726. ■ 

Minn.—Brasch v. Wesolowsky, 138 N.W.2d 619, 272 
Minn. 112. 

Ohio—Salemi v. Duffy Const. Corp., App., 197 N.E.2d 
397, revd. on oth. grds. 209 N.E.2d 566, 3 Ohio 
St.2d 169, cert. den. 86 S.Q. 933, 383 U.S. 927, 15 
L.Ed.2d 847, reh. den- 86 S.O. 1271. 383 U.S. 973, 
16 L.Ed.2d 313. 

§ 295. -Care Required 

61. U.S.—Ninio v. Right, CA-Colo., 385 F.2d 350, 24 
A.L.R.3d 1442. 

Ind.—Booher v. Alhom, Inc., 295 N.E2d 841, 156 
Ind. App. 192. 

Ky.—Kroger Co. v. Thompson 432 S.W.2d 31. 

Okl.—Disney v. Cook, 457 P.2d 552. 

Wash.—Hanson v. Newberry Renton Corp., 475 P.2d 
893, 3 Wash.App. 546. 

Instructions held proper 

(1) Alaska—National Bank of Alaska v. McHugh, 
416 P.2d 239. 

Cal.—Milton v. Montgomery Ward & Co., Inc., 108 
CaljRptr. 726, 33 C.A.3d 133. 

Ill.—Kappatos v. Gray Co., 260 Nr.E.2d 443, 124 Ill. 
App.2d 317. 

Ind.—Snow v. Cannelton Sewer Pipe Co., 210 N.E.2d 
118, 138 Ind.App. 119—Wyler v. Lilly Varnish 
Co., 252 N.E.2d 824, 146 Ind.App. 91, reh. den. 
255 N.E.2d 123, 146 Ind.App. 91. 

Kan.—Huxol v. Nickell, 473 P.2d 90, 205 Kan. 718. 
Minn.—Pamess v. Economics Laboratory, Inc., 170 
N.W.2d 554, 284 Minn. 381. 

Wash.—Costacos v. Spence, 447 P.2d 704. 

Chase v. Continental Trading Corp., 485 P.2d 
463, 5 Wash.App. 41. 

Instructions held erroneous 
(1) Ky.—Wagers V. Frantz, Inc., 445 S.W.2d 453, 
app. after remand 488 S.W.2d 700. 

Ohio-Myers v. Uwson Milk Co., 236 N.E.2d 542, 14 
Ohio St.2d 111. 

Wash.—Hampton v. Lynch Motor Co., 495 P.2d 345, 6 
Wash.App. 644. 

page 1038 

62, Del.—Franklin v. Salminen, 222 A.2d 261. 

Idaho—Nichols v. Sonneman, 418 P.2d 562, 91 Idaho 

199. 

Okl.—Stills V. Jyfayor, 438 P.2d 477. 
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65. Fla.—Maximo Moorings Marine Center, Inc. v. 

Walke, App., 196 So.2d 215. 

N.D.—Willert v. Nielsen, 146 N.W.2d 26. 

72. Oa.-Smith v. Potcet, 195 S.E2d 213, 127 Ga. 
App. 735, 63 A.L.R.3d 1243. 

75. Ga.—Mitchell v. Gay, 143 S.E.2d.568, 111 Ga. 
App. 867. 

76. Ohio—Salemi v. Duflfy Const. Corp., App., 197 
N.E.2d 397, revd. on oth. grds. 209 N.E2d 566, 3 
Ohio St.2d 169, cert. den. 86 S.a. 933, 383 U.S. 
927, 15 L.Ed.2d 847, reh. den. 86 S.Q. 1271, 383 
U.S. 973, 16 LEd2d 313. 

77. Wis.—Bourassa v, Gateway Erectors, Inc., 194 
N.W.2d 602, 54 Wis.2d 176. 

78. Ind.—Booher v. Alhom, Inc., 295 N.E-2d 841, 
156 Ind.App. 192. 

Md.—Kasten Const Co. v. Evans, 273 A.2d 90, 260 
Md. 536. 

Wash.—Hampton v. Lynch Motor Co., 495 P.2d 345, 6 
Wash.App. 644. 
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87. U.S.—North River Ins. Co. v. Davis, D.C.Va., 

, 274 F.Supp. 146, affd., CA., 392 F.2d 571. 
Wash.—Martin v. Kidwiler, 426 P.2d 489, 71 Wash.2d 
47. 

An instruction on sudden peril is applicable, etc. 

(2) Other instances. 

Cal.—Skoglie v. Crumley', 103 Cal.Rptr. 205, 26 C.A.3d 
294. 

What constitutes 

Ariz.—^Fulton v. Johannsen, 416 P.2d 983, 3 Anz.App. 
562. 

87.5. Wis.—Schilling v. Gall, 146 N.W.2d 390, 33 
Wis.2d 14. 

90. Ark.—Johnson v. Nelson, 411 S.W.2d 661, 242 
Ark. 10. 

Cal.—Pittman v. Boiven, 57 Cal.Rptr. 319, 249 C.A.2d 
207. 
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98. N.C.—Wooten v. Cagle, 150 S.E.2d 738, 268 N.C. 
366—Hoots V. Beeson, 159 S.E.2d 16, 272 N.C. 
644. 

Ohio—Collins v. Johnson, 221 N.E.2d 592, 8 Ohio 
App.2d 239. 

Wis.—Gremban v. Burke, 146 N.W.2d 453, 33 Wis.2d 

1 . 

Comparative negligence 

Wis.—Metcalf v. Consolidated Badger Co-op., 137 
N.W.2d 457, 28 Wis.2d 552. 

2. Ariz.—State v. Juengel, 489 P.2d 869, 15 Anz.App. 
495. 

Mich.—Ransom v. Melegi, 171 N.W.2d 482, 18 Mich. 
App. 476. 

N.M.—^Sanchez v. J. Barron Rice, Inc., 427 P.2d 240, 
77 N,M. 717. 

N.C—Hoots V. Beeson, 159 S.E.2d 16, 272 N.C. 644. 
Minor seven or more years of age 
Ky.—Williamson v. Garland, 402 S.W.2d 80. 

Minor over six years of age 

Fla.—^Harrold v. Schluep, App., 264 So.2d 431. 
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5. U.S.—Lones v. Detroit, T. & I.R. Co., C.A.Ohio, 
398 F.2d 914, cert. den. 89 S.Ct. 714, 393 U.S. 
1063, 21 L.Ed.2d 705. 

8 . Colo.—Calkins v. Albi, 431 P.2d 17, 163 Colo. 370. 

16.5. U.S.—Wright V. Marzo, C.A.Utah, 427 F.2d 
907. 

18. Fla.—Idzi v. Hobbs, 186 So.2d 20. 

20. Iowa—C.JJS. cited in Yost v. Miner, 163 N.W.2d 
557, 561. 
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26. Ariz.—Freedman v. Wolfswinkcl, 506 P.2d 1092, 
19 Ariz.App. 307. 

Ill.—Patarozzi v. Prairie States Oil & Grease Co., 218 
N.E2d 113, 71 Ill.App.2d 155. 

§ 296. -Degree and Extent 

29. Instructions held not misleading 

N.C.—^Long V. Thompson, 148 S.E.2d 127, 267 N.C. 
310. 

Instruction not required 

Mich.—Ortega v. Lenderink, 159 N,W.2d 140, 10 Mich. 
App. 190, affd. 169 N.W.2d 467, 382 Mich. 210, 
revd. on oth. grds., 169 N.W.2d 470, 382 Mich. 
218. 

30. “In any degree” 

(2) Held error. 

Ohio—Bahm v. Pittsburgh & L.E,R. Co., 217 N.E.2d 
217, 6 Ohio St.2d 192, overr. Chesrown v. Bevier, 
128 N.E. 94, 101 Ohio St. 282. 

35. Use of term “appreciable” upheld 

Fla.—Medina v. McAllister, 202 So.2d 755. 


§ 297, -As Proximate .Cause 

page 1044 

37.50. U.S.—Sharp v. J. C. Penney Co., C.A.Tenn., 
361 F.2d 722. 

Ariz.—Orlando v. Northeutt, 441 P.2d 58, 103 Anz. 
298. 

Fla.—Staehle v. Libretto, App., 193 So.2d 52. 

Iowa—Matuska v, Bryant, 150 N.W.2d 716, 260 Iowa 
726. 

Instruction held erroneous 

N.Y.—Siegelman v. Trudson, 331 N.Y.S.2d 858, 39 
A.D.2d 722. 

38.5. Ariz.—Winchester v. Palko, 504 P.2d 65, 18 
Ariz.App. 534. 

Iowa—Bauman v. City of Waverly, 164 N.W,2d 840. 

40. Or.—C3^igley v. School Dist. No. 45J3, 446 P.2d 
177, 251 Or. 452, A.L.R.3d 356. 

41. N.Y.—Bacon v. Celeste, 292 N.Y.S.2d 54, 30 
A.D.2d 324. 

Instructions held correct 
(1) Pa.—Argo V. Goodstein, 265 A.2d 783, 438 Pa. 

468. 

42. Or.—Quigley v. School Dist. No. 45J3, 446 P.2d 
177, 251 Or. 452, 36 A.L.R.3d 356—Waterway 
Terminals Co. v, P. S. Lord Mechanical Contrac¬ 
tors, 474 P.2d 309, 256 Or. 361. 
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47. N.J.—Ellis V. Caprice. 233 A.2d 654, 96 N.J.Su- 
per. 539. 

49. Ga.—Parrott v. Hetcher, 146 S.E.2d 923, 113 
Ga.App. 45. 

60.5. N.Y.-Gallo v. Nigro, 343 N.Y.S.2d 535, 41 
A.D.2d 910. 

Instruction held confusing 

N.Y.—House v. Reimann, 369 N.Y.S.2d 843, 48 A.D.2d 
469, app. dism. 337 N.E.2d 613, 37 N.Y.2d 797, 
375 N.Y.S.2d 108. 

61. Cal.—Morgan v. Stubblefield, 100 Cal.Rptr, 1, 
493 P.2d 465, 6 C.3d 606. 

§ 298. -Imputed Negligence 

61.50. Ind.—Hake v. Moorehead, 222 N.E.2d 617, 
140 IndApp. 127—Sheridan v. Siuda, 276 N.E.2d 
883, 150 Ind.App. 395. 

62. Ill.—Lilegdon v. Hanuska, 229 N.E.2d 314, 85 
IU.App.2d 262—Bridges v. Ford Motor Co., 243 
N.E2d 559, 104 Ill.App.2d 26. 

63. N.Y,—Klinger v. Berben, 310 N.Y.S,2d 845, 34 
A.D.2d 1028. 
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67. N.Y.—LaGattuta v. Central Hudson Gas & Elec. 
Corp., 336 N.Y.S.2d 186, 40 AD.2d 686. 

71. , Mont.—Smith v. Babcock, 482 P.2d 1014, 157 
Mont. 81. 

78. Wash.-Viocn v. Quif. 418 P.2d 430, 69 Wash.2d 
306. 

79. Va.—Shelton v. Mullins, 147 S.E.2d 754, 207 Va. 
17. 
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86. U.S.—Emery v. Northern Pac. R. Co„ C.A.N.D., 
370 F.2d 1009, app. after remand 407 F.2d 109— 
Emery v. Northern Pac. R. Co,, C.A.N.D., 407 
F.2d 109. 

Fla.—Walton v, Robert E. Haas Const. Corp., App., 
259 So.2d 731. 

Kan.—Staudinger v. Sooner Pipe & Supply Corp,, 490 
P.2d 619, 208 Kan. 100—Scott v. McGaugh, 506 
P.2d 1155, 211 Kan. 323. 

Ky.—Collins v. Galbraith, 494 S.W.2d 527. 

Mo.—Bauser v. DeNoblc, 412 S.W.2d 409. 

Utah—^Warden v. Jerman, 423 P.2d 485, 18 Utah 2d 
359. 
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Instructions held proper 

Cal.—Kolaric v. Kaufman, 67 Cal.Rptr. 729, 261 
C.A.2d 20. 

Ga.—Holcomb v. Kirby, 160 S.E.2d 250, 117 Ga.App. 
266. 

N.Y.—McGrath v. Abramowski, 314 N.Y.S.2d 965, 35 
A.D.2d 669. 

Wash.—Hinkel v. Weyerhaeuser Co,, 494 P.2d 1008, 6 
Wash.App. 548. 

Instructions held erroneous 
Mich.—Klenke v. Russell, 157 N.W.2d 428, 9 Mich. 
App. 409. 

Mont.—Kaplan v. Hauf, 492 P.2d 213, 158 Mont. 359. 
Nev.—^White v. Yup, 458 P.2d 617, 85 Nev. 527. 
Instructions held not warranted by evidence 
Miss.—Marr v. Nichols, 208 So.2d 770. 

Instructions held properly refused 
N.Y.—Tweedic v. Reed. 314 N.Y,S.2d 1021. 
Instructions held erroneously refused 
Ba.—Evans v. Regan, App., 257 So.2d 915. 

Md.—Gellerson v. Rasins, 234 A.2d 758, 248 Md. 75. 
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88. Mo.—McAuliffe v. Vondera, App,, 494 S.W.2d 
692. 

Instructions held proper or erroneously refused 
U.S.—Townsend v. Postashnick, CA.Ky., 414 F.2d 64. 
Ariz.—Serrano v. Kenneth A. Ethridge Contracting 
Co.. 409 P.2d 757, 2 Ariz.App. 473. 

Del.—Greyhound Lines, Inc. v. Caster, 216 A.2d 689, 9 
Storey 220. 

Iowa—Johnson v. Scott, 142 N.W.2d 460, 258 Iowa 
1267. 

Instructions held erroneous or properly refused 
N.Y.—Bartholomew v. Zinni, 266 N.Y.S.2d 949, 25 
A.D.2d 480. 

Okl.—Reeves v. Hannon, 475 P.2d 400. 

.page 1049 

89. Instructions held erroneous or properly re¬ 
fused 

Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 48. 
Instructions held warranted by evidence 
Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 48. 
Instructions held unwarranted by evidence 
Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 258 
Iowa 301. 

N.H.—Eichel v. Payeur, 214 A.2d 116, 106 N.H. 484. 

R. L—Morrarty v. Reali, 219 A.2d 404, 100 R.I. 689. 

§ 299. -Comparative Negligence 
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92. Ohio—^Wren v. Steiger, App., 261 N.E.2d 191, 23 
Ohio App.2d 135. 

93. Ind.—Booher v. Alhom, Inc., 295 N.£.2d 841, 
156 Ind.App. 192. 

94. Ga.—Bibb Transit Co. v. Early, 150 S.E2d 158, 
113 Ga.App. 871—Palmer v. Stevens, 154 S.£.2d 
803, 115 Ga.App. 398—Waggoner v. Bcvich, 195 
S.E.2d 246, 247 Ga.App. 877—Southern States, 
Inc. V. Thomason, 197 S.£.2d 429, 128 GaApp. 
667. 

Miss.—^Philco Distributors, Inc. v. Herron, 195 So.2d 
473. 

S. D.—Lanning v. Schulte, 149 N.W.2d 765, 82 S.D. 

528—Corey v. Kocer, 193 N.W.2d 589, 86 S.D. 

221 . 

95. U.S.—C. W. Regan, Inc. v. Parsons, Brinckerhoff, 
Quade and Douglas, C.A.Va., 411 F.2d 1379. 

Ga.—Crafton v. Livingston, 150 S.E.2d 371, 114 Ga. 
App. 161—Bartow County School Dist. v. Weaver, 
175 S.E.2d 78, 121 Ga.App. 733—Shank v. Ncx- 
son, 194 S.E.2d 586, 127 Ga.App. 644—Southern 
States, Inc. v. Thomason, 197 S.£.2d 429, 128 
Ga.App. 667. ' 
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Instrnctioiis held warranted 

(1) Ga.—Butler v. Stewart, 145 S.E2d 47, 112 Ga. 
App. 293—Parrott v. Fletcher, 146 S.E2d 923, 113 
Ga.App. 45—Moon v. Combs, 156 S.E2cl 543, 116 
Ga-App. 144—Holland v. Watson, 164 S.E2d 343, 118 
Ga.App. 468—Davis v. Hammock, 179 S.E.2d 283, 123 
Ga.App. 33—Ovemite Transp. Co. v. Hart, 191 S.E.2d 
308, 126 Ga.App. 566. 

Ndj.—Lucht V. American Propane Gas Co., 162 
N.W.2d 891, 183 Neb. 583. 

Instructions held not warranted 

Ariz.—^Thompscm v. State, 466 P.2d 5, 105 Ariz. 400. 
Ga.—Dowling v. Camden County, 146 S.E2d 925, 113 
Ga.App. 34, cert. dism. 149 S.E.2d 103, 222 Ga. 
122—Earl v. Edwards, 161 S.E2d 438, 117 Ga. 
App. 559. 

Miss.—^Robinson v. Morrison, 246 So.2d 94. 

Or.—ZeUer v. Dahl, 499 P.2d 1316, 262 Or. 515. 

Va.—Norfolk & W. Ry. Co. v. GUIiam, 178 S.E2d 499, 
211 Va. 542. 

96. Tenn.—Holmes v. American Bakeries Co., 466 
S.W.2d 502, 62 Tenn.App. 601. 

Elimination of issue by stipulation 
Ga.—Georgia Power Co. v. McElmurray, 149 S.E.2d 
740, 113 Ga-App. 789. 
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99.10. U.S.—Gardner v. Morrison, C.A.Ga., 427 
F.2d 654. 

1. U.S.—Franklin v. Sandersville R. Co., C.A.Ga., 445 
F.2d 270. 

N.M.—Tafoya v. Whitson, App., 487 P.2d 1093, 83 
N.M. 23, cert. den. 487 P.2d 1092, 83 N.M. 22. 

^Ultimate outcome** charge 
NJ.—Dimogerondakis v. Dimogerondakis, 485 A.2d 
338, 197 N.J.Super. 518. 

4. S.C.—Sturcken v. Richland Oil Co., 150 S.E2d 
341, 248 S.C. 355. 

7. Instruction held adequate 

U.S.—Rivers v. Angf. A/B Tirfing, C.A.Fla., 450 F.2d 

12 . 
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15. N.D.—Dehn v. Otter Tail Power Co., 251 N.W.2d 
404. 

Wis.—Crotty v. Bright, 167 N.W.2d 201, 42 Wis.2d 
440. 

16. As to a decedent 

Minn.—Steinhaus v. Adamson, 201 N.W.2d 264, 294 
Minn. 387. 

17. Wis.—Lovesee v. Allied Development Corp., 173 
N.W.2d 196, 45 Wis.2d 340. 

19. Instructions held erroneous or properly re¬ 
fused 

Miss.—Taylor v, Culpepper, 208 So.2d 176—Raybom v. 
Freeman, 209 So.2d 193. 

Tenn.—BuUington v. Whitson, 444 S.W.2d 152, 223 
Tenn. 315. 

20. Me.—Wing v. Morse, 300 A.2d 491. 

page 1053 

28. Ga.—Ware v. Alston, 145 S.E.2d 721. 112 Ga. 
App. 627. 

Miss.—Bozeman v. Tucker, 203 So.2d 795. 

31. Iowa—Buchman v. Seidel, 174 N.W.2d 426. 
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42. Instructions held proper 

Ga.—rBoatright v. Rich’s Inc.; 173 S.E2d 232, 121 
GaJkpp. 121. 

43. U.S.—Tyree v. New York Cent. R. Co., C.A. 
Ohio, 382 F2d 524, cert. den. 88 S.Ct. 589, 389 
U.S. 1014, 19 L.Ed.2d 659. 

Instructions held proper or erroneously refused 

Tex.—Panhandle & S.F. Ry. Co. v. Howard, Civ.App., 
397 S.W.2d 300. 


§ 300. -“Last Clear Chance” or 

“Humanitarian” Doctrine 
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45. Wash,—Chapman v. State, 492 P.2d 607, 6 Wash. 
App. 316. 

Right to instruction 

(2) Other statements. 

Mo.—Payton v. Bi-State Development Agency, App., 
417 S.W.2d 522. 

45.5. Cal.—Fry v. Young, 73 Cal.Rptr. 62, 267 
C.A.2d 340. 

46. Cal.—Kaake v. Lett, 60 Cal.Rptr. 843, 252 
C.A.2d 895—Lopez v. Ormonde, 65 CalRptr. 513, 
258 C.A.2d 176. 

Mo.—Foote V. Thompson, App., 407 S.W.2d 637. 
Instructions held proper or not erroneous 
Tex.—Atchison, T. & S.F. Ry. Co. v. Holloway, Civ. 
App., 479 S.W.2d 700, err. ref. no rev. err. 
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47. Mass.—Hudyka v. Interstate Tire & Brake Stores, 
Inc., 271 N.E.2d 617, 360 Mass. 102. 

50. N.Y.-Roberts v. Falzone, 362 N.Y.S.2d 95, 46 
A.D.2d 1007. 

Wash.—Martin v. Kidwiler, 426 P.2d 489, 71 Wash.2d 
47. 

51. Ariz.—Evans v. Dineen, 459 P.2d 304, 105 Ariz. 
44. 

Cal.—Espinoza v. Rossini, 55 Cal.Rptr. 205, 247 
C.A.2d 40—Kaake v. Lott, 60 Cal.Rptr. 843, 252 
C.A.2d 895—Gillingham v. Greyhound Corp., 69 
Cal.Rptr. 728, 263 C.A.2d 564—Spann v. Ballesty, 
81 CaLRptr. 229, 276 C.A.2d 754—Wechlo v. Win- 
yard, 109 Cal.Rptr. 462, 33 C.A.3d 990. 

Conn.—Childs v. Blcsso, 260 A.2d 582, 158 Conn. 389. 
Fla.—Bethel Apostolic Temple v. Wiggen, 200 So.2d 
797, conf. to, App., 201 So.2d 911. 

Souvorin V. Lerich, App., 180 So.2d 180—Thorn¬ 
ton V. Fishbcin, App., 185 So.2d 774—Saucer v. 
Welch, App., 186 So.2d 833—^Williamson v. Guer¬ 
ra, App., 208 So.2d 302. 

Idaho—Kuhn v. Dell, 404 P.2d 357, 89 Idaho 250— 
Mclntire v. Engle, 408 P.2d 159, 90 Idaho 63—Ed¬ 
wards v. Walker, 507 P.2d 486, 95 Idaho 289. 
Ky.—Bullens v. Mullins, 409 S.W.2d 161. 

Wash.—Schroeder v. Taylor, 422 P.2d 21, 70 Wash.2d 

I. 

Nicholson V. Gibler, 461 P.2d 900, 1 Wash.App. 
368. 

Determination of sufficiency of evidence 
(4) Ariz.—Hibncr v. dlcason, 468 P.2d 578, 105 
Ariz.App. 551. 

(6) Other statements. 

Ariz.—Aegcrter v. Duncan, 437 P.2d 991, 7 Ariz. App. 
239. 

Cal.—Philo V, Lancia, 63 Cal.Rptr. 900, 256 C.A.2d 
475. 

Instruction held not vrarranted 
Fla.—Copeland v. Perdue, App., 205 So.2d 537, 
quashed. Sup., 220 So.2d 617—J. D. Ball Ford, Inc. 
V. Roitman, App., 206 So.2d 661. 

Instruction not authorized where both plaintiff 
and defendant are negligently inattentive 

Fla,—^Perdue v. Copeland, 220 So.2d 617. 

Extreme caution required 

Fla.—Koch V. Cantin, App., 263 So.2d 647. 

51,5, Fla.—Potetti v. Ben Lil, Inc., App., 213 So.2d 
270. 

Wash.—^Wood v. Postelthwaite, 496 P.2d 988, 6 Wash. 
App. 885, affd. 510 P.2d 1109, 82 Wash.2d 387. 
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51.10, Cal.—Forwood v. Sutton, 84 Cal.Rptr. 382, 4 
C.A.3d 342. 

Fla.—^Thomtwi v. Fishbein, App., 185 So.2d 774— 
Rouse v. Florida East Coast Ry. Co., App., 220 
So.2d 632. 
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Instruction held mandatory 

Ind.—Stallings v. Dick, 210 N.E2d 82, 139 Ind.App. 
118. 

55. Wash.—Lee v. Cottcn Bros. Co., 460 P.2d 694, 1 
Wash.App. 202. 

Doctrines of last clear chance and discovered 
peril specifically charged 
Tenn.—Smith v. Craig, App., 484 S.W.2d 549. 

56. Instructions held erroneous 

Ind.—Stallings v. Dick, 210 N.E2d 82, 139 Ind.App. 
118. 

58. Mo.—Quality Dairy Co. v. Openlandcr, App., 456 
S.W.2d 608. 
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60. La.—Kevlin v. Demarest, App., 196 So.2d 336. 
Wash.—Schroeder v. Taylor, 422 P.2d 21, 70 Wash.2d 

Actual knowledge 

(2) Other statements. 

Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind.App. 
118. 
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74. Ind.—Stallings v. Dick, 210 N.E.2d 82, 139 Ind. 
App. 118. 

75. Mo.—Bennett v. Kitchin, 400 S.W.2d 97. 

78. Fla.—Perdue v. Copeland, 220 So.2d 617. 

81. Kan.—Rohr v. Henderson, 483 P.2d 1089, 207 
Kan. 123. 

Mo.—Wilson v. Tabor, App., 656 S.W.2d 299. 

§ 301. Inevitable Accident 
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87.10. Mo.—Newell v. Peters, App., 406 S.W.2d 814. 
87.50. Utmost caution 

Minn.-Holtcn v, Parker, 224 N.W.2d 139, 302 Minn. 
167. 

87.55. Idaho—Schaub v. Linehan, 442 P.2d 742, 92 
Idaho 332. 

87.65. Colo.—Larson v. Leadville Utilities Co., 428 
P.2d 711, 163 Colo. 107. 

IIl.-Gilliam v. Agar Packing Co., 216 N.E.2d 504, 67 
Ill.App.2d 235. 

R.I.—Camaras v. Moran, 219 A.2d 487, 100 R.I. 717. 

In Indiana 

(1) Ind.—^Wilson Freight Co. v. Scheurich, App., 238 
N.E.2d 25, 143 Ind.App. 53, transfer den., Sup., 241 
N.E.2d 142—Qualls v. J. C. Penney Co., 245 N.E2d 
860, 144 Ind.App. 276. 

(2) Ind.—^White v. Evansville Am. Legion Home 
Ass’n, App., 207 N.E2d 820, supers. 210 N.E2d 845, 
247 Ind. 69. 

(3) Ind.—White v. Evansville Am. Legion Home 
Ass’n, App., 207 N.E.2d 820, supers. 210 N.E2d 845, 
247 Ind. 69. 

(4) “Mere accident” instruction held erroneous. 

Ind.—White v. Evansville Am. Legion Home Ass’n, 210 

N.E.2d 845, 247 Ind. 69. 

Jessop V. Werner Transp. Co., 261 N.E.2d 598, 
147 Ind.App. 408. 

(5) Other statements. 

Ind.—Pierce v. Horvath, 233 N.E2d 811, 142 Ind.App. 
278. 

Trend to disapproval of instruction 

Kan.—Herrington v. Pcchin, 424 P.2d 624, 198 Kan. 
431. 

In Montana 

(1) The Supreme Court of Montana has held that the 
giving of an instruction on “unavoidable accident” in 
any negligence case is error. 

Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270, overruling any previous pronouncements to 
the contrary. 

(2) New rule to be applied only prospectively. 
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Mont.—Graham v. Rolandson, 435 P.2d 263, 150 Mont. 
270—Ehni v. Northern Pac. Ry. Co., 450 P.2d 882, 
152 Mont. 373. 

Instnictioii regarded with disfavor 

W.Va.—Edwards v. Lynch, 175 S.E.2d 632, 154 W.Va. 
388. 
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87.70. Ala.—Central of Georgia Ry. Co. v. Steed, 248 
So.2d no, 287 Ala. 64. 

Ind.—Kampo Transit, Inc. v. Powers, 211 N.E.2d 781, 
138 Ind.App. 141—Glen Park Democratic Club, 
Inc. V. Kylsa, 213 N.E.2d 812, 139 Ind.App. 393. 

88 . U.S.—Sanchez v. Safeway Stores, Inc., C.A.N.M., 
451 F.2d 998. 

Fla.—Retty v. Troy, App., 188 So.2d 568—Scott v. 

Barfield, App., 202 So.2d 591. 

Miss.—Cotton v. Quinn, 245 So.2d 593. 

N.M.—Boyd v, Cleveland, App., 472 P.2d 995, 81 RM. 
732, cert. den. 473 P.2d 911, 81 N.M. 772. 

“Pure accident” instruction in special circum¬ 
stances 

U.S.—Lakin v. Daniel Marr & Son Co., C.A.N.H., 732 
F.2d 233. 

89. Ohio—Dunn v. Higgins, 237 N.E.2d 386, 14 Ohio 
St.2d 239. 

S.C.—Grier v. Cornelius, 148 S.E.2d 338, 247 ^.C 521. 
Utah—Woodhouse v. Johnson, 436 P.2d 442, 20 Utah 
2d 210-Calahan v. Wood. 465 P.2d 169, 24 Utah 
2d 8. 

91.5. N.M.—Delgado v. Alexander, App., 504 P.2d 
1089, 84 N.M. 456, afFd. 507 P.2d 778, 84 N.M. 
717. 

91.10. Ga.-Smith v. Poteet, 195 S.E.2d 213, 127 
Ga.App. 735, 63 A.L.R.3d 1243. 

N.M.—Flanary v. Transport Trucking Stop, App., 438 
■ P.2d 637, 78 N.M. 797. 

Va.—Holbert v. Evans, 163 S.E.2d 187, 209 Va. 210. 
92. Del.—Rich v. Dean. 261 A.2d 522. 
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93.5. Kan.—Curby v, Ulysses Irr. Pipe Co., 464 P.2d 
245, 204 Kan. 456. 

Ky.-Johnson v. Brey, 438 S.W.2d 535. 

Okl.—Gwinn v. Payne, 477 P.2d 680. 

Tex.—McDonough Bros., Inc. v. Lewis, Civ.App., 464 
S.W.2d 457, err. ref. no rev. err. 

Test of propriety 

N.M.—Grubb v. Wolfe, 408 P.2d 756, 75 N.M. 601— 
Roybal v. Uwis, 441 P.2d 756, 79 N.M. 227. 

Flanary v. Transport Trucking Stop, App., 438 
P.2d 637, 78 N.M. 797. 

94. Mass.—Medford Housing Authority v. Marinucci 
Bros. & Co., 241 N.E.2d 834, 354 Mass. 699. 

N.M.—Boyd v. Cleveland, App., 472 P.2d 995,81 N.M. 

732, cert. den. 473 P.2d 911, 81 N.M. 772. 

Okl.—C F. Church Division of American Radiator & 
Standard Sanitary Corp. v. Golden, 429 P.2d 771. 
Tex.—^E1 Rancho Restaurants, Inc. v. Garfield, Civ. 
App., 440 S.W.2d 873, err. ref. no rev. err. 

Prima facie case required 

(2) Other statements. 

Miss.—Cotton v, Quinn, 245 So.2d 593, 

Instnictioii held warranted 
Ga.—McChargue v. Black Grading Contractors, Inc., 
176 S.E2d 212, 122 Ga.App. 1. 

Tex.—^Prunty v. Post Oak Bank, Civ.App., 493 S.W.2d 
645, err. ref. no rev. err. 

95. Negligence and contributory negligence 
only issues 

Ark.—Rhoden v. Lovelady, 395 S.W.2d 756, 239 Ark. 
1015—Oklahoma Tire & Supply Co. v. Bass, 401 
S.W.2d 35, 240 Ark. 496. 

97, Kan.—Curby v. Ulysses Irr. Pipe Co., 464 P.2d 
245, 204 Kan. 456. 

S.C.—Reid v. Swindler, 154 S.E.2d 910, 249 S.C 483. 
Wash.—^Woodiwiss v. Rise, 471 P.2d 124, 3 Wash.App. 
5. 


Instructions held erroneous or properly refused 

Ky.—^Johnson v. Brey, 438 S.W.2d 535. 

Mont.—Ehni v. Northern Pac. Ry. Co., 450 P.2d 882, 
152 Mont. 373. 
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12.15. Instructions held not misleading 

Mich,—Garceau v. Ishpeming-Negaunee Hospital 
Ass’n, 164 N.W.2d 672, 13 Mich.App. 680. 

12J0. Ind.—Conley v. Lothamer, 276 N.E2d 602, 
150 Ind,App. 356. 
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14. N.M.—Flanary v. Transport Trucking Stop, App., 
438 P.2d 637, 78 N.M. 797. 

§ 303. -Verdict Generally 

15. Ala.—Tombrello v. McGhee, 211 So.2d 900, 282 
Ala. 408. 

Ark.—Wasson v. Warren, 434 S.W.2d 51, 245 Ark. 719. 

Ga.—Smith v. Westbrook, 213 S.£.2d 51, 133 Ga.App. 
791. 

Ill.—Isabelii v. Cowles Chemical Co., App., 289 N.E.2d 

12 . 

N.J.—Anderson v. Somberg, 338 A.2d 1, 67 N.J. 291, 
cert. den. 96 S.Ct. 279, 423 U.S. 929, 46 L.Ed.2d 
258. 

Ohio—Appleton v. Matthews, 238 N.E2d 846, 16 Ohio 
Misc. 130. 

Tenn.—Oliver v. Smith, 467 S.W.2d 799, 62 Tenn.App. 
705. 

Verdicts held sufficient to support judgment 

Cal.—Howe v. City Title Ins. Co., 63 Cal.Rptr. 119, 255 
C.A.2d 85. 

Verdict held not contrary to law and evidence 

Colo.—Dominguez v. Koeppen, App., 498 P.2d 959. 

Tex.—Reddick v. Lindquist, Civ.App., 484 S.W.2d 441. 

Verdict held not inconsistent 

Wis.—Shoemaker v. Marc’s Big Boy, 187 N.W,2d 815, 
51 Wis.2d 611. 

Fla.—Anchorage Yacht Haven, Inc, v. Robertson, App., 
264 So.2d 57. 

Comparative negligence 

Fla.—Model v. Rabinowitz, App., 313 So.2d 59. 

15.5. Tex.—Henry v. Amencan Airlines, Inc., Civ, 
App., 413 S.W.2d 123. 

15.10. Okl.—MacKay v. Crown Drug Co., 420 P.2d 
883—Haynie v. Haynie, 426 P.2d 717. 

22. Cal,—California Body & Trailer Mfrs. Corp. v. 
Albrecht, 94 Cal.Rptr. 238, 16 C.A.3d Supp. 1. 

Del—Food Fair Stores, New Castle, Inc. v, Howard, 
212 A.2d 405, 8 Storey 558. 
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24. Colo.—Shucy v. Hamilton, App., 540 P.2d 1122. 

Ill—McIntyre v. Belt Ry. Co. of Chicago, 245 N.E2d 
94, 105 IllApp.2d 45. 

26.5. III.—Gasperik v. Simons, 260 N.E2d 458, 124 

IllApp.2d 360. ^ 

Ohio—Palmer v. Holthaus, 251 N.E.2d 701, 20 Ohio 
App.2d 78. 

26.10. Cal.—Love v. Wolf, 58 Cal.Rptr. 42, 249 
C.A.2d 822. 

27.5. Ala.—Tombrello v. McGhee, 211 So2d 900, 
282 Ala. 408, 

§ 304. -Special Verdicts and 

Findings 

28.50. Mich.—Home Ins. Co. v. Commercial & In¬ 
dustrial Sec. Services, Inc,, 225 N.W.2d 716, 57 
Mich.App. 143. 

Tex.—Rosas v. Buddies Food Store, 518 S.W.2d 534. 
Continental/MossGordin, Inc. v. Martinez, Civ. 
App., 480 S.W.2d 800. 

29. N.H.—GHddcn v. Butier, 288 A.2d 695, 112 N.H. 
68 . 
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N.Y.-Perez v. City of New York, 296 N.Y.S.2d 506. 
58 Misc.2d 555. 

Tex.—Gable v. Spain, Civ.App., 421 S.W.2d 756. 
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30. U.S.-01ivas v. U.S., CA.Ariz., 506 F.2d 1158. 

Finding not manifestly erroneous 

La.—Carpenter v. National Food Stores of Louisiana, 
Inc., App., 278 So.2d 570. 

35.15. N.C.—Wooten v. Cagle, 150 S.E2d 738, 268 
N.C. 366. 
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37. La.—Silva v. Allen, App., 256 So.2d 447. 

37.10. U.S.—Vance v. U.S., D.C.Alaska. 355 F.Supp. 
756. 

Md.—Reid v. Pegg, 260 A.2d 38, 256 Md. 289. 

38.5. Iowa—McCautl v. Universal Mfg. Co., 218 
N.W.2d 591 

Or.—Smdser v. Piitle, 409 P 2d 340, 242 Or. 294. 

Tex.—DoAll Dallas Co. v. Trinity Nat. Bank of Dallas, 
Cjv.App., 498 S.W.2d 396, err. ref. no rev. err. 

39.70, Mo.—Koirtyohann v. Washington Plumbing & 
Heating Co., 471 S.W.2d 217, app. after remand 
494 S.W.2d 665. 

Tex.—Duerer v. G. B. Mueller, Inc., Civ.App., 516 
S.W.2d 221. 

40. Alaska—Young v. State, 491 P.2d 122. 

Finding of contributory negligence held unnec¬ 
essary 

Or.—Stubbs v. Pancake Comer of Salem, Inc., 458 P.2d 
676, 254 Or. 220. 
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43. Cal.—Dunlap v. Marine, 51 Cal.Rptr. 158, 242 
CA.2d 162. 

47. Idaho—Robinson v. Williamsen Idaho Equipment 
Co., 498 P.2d 1292, 94 Idaho 819. 

48. Wis.-Rausch v. Buisse, 146 N.W.2d 801, 33 
Wis.2d 154. 

Findings requested by the defendant 
have been denied.”-^ 

53.5. Requested findings conflicting with 
court’s findings 

N.M.—Garcia v. Color Tile Distributing Co., 408 P.2d 
145, 75 N.M. 570. 

53.50. U.S.—Connecticut Fire Ins. Co. v. Fox, C.A. 
Wyo., 361 F.2d 1. 

Conn.—Allison v. E Paul Kovacs Co., 218 A.2d 379, 
153 Conn. 519. 

N.Y.—Schnur v. Shanray Const. Corp., 294 N.Y.S.2d 
652, 31 A.D.2d 513. 

Okl—Rader v, Reming, 429 P.2d 750. 

Duty 

Conn.—Ford v. Hotel and Restaurant Emp. and Bar¬ 
tenders Intern. Union AFL-CIO Local 159, 209 
A.2d 187, 152 Conn. 533, app. after remand 229 
A.2d 346, 155 Conn. 24. 
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55. U.S.—Hicks v. Unger Motor Co., D.C.Pa., 332 
F.Supp. 118. 

Ind.—Chicago St Calumet Dist. Transit Co. v. Radjeoo- 
vich, 212 N.E2d 161, 141 Ind.App. 18. 

Vt.—Scribner v. Richmond Farm Supply Co., 219 A.2d 
1, 125 Vt. 492. 

57.5. Conn.—Ford v. Hotel and Restaurant Emp. and 
Bartenders Intern, Union AFL-CIO Local 159* 
209 A.2d 187, 152 Conn. 533, app. after remand 
229 A.2d 346, 155 Conn. 24. 

66. U.S.—Morris v, Uhl 8c Lopez Engineers, Inc., 
C.A.N.M., 442 F.2d 1247, app. after remand 468 
F.2d 58. 

67. Mont.—Richardson v. Howard Motors, Inc., 516 
P.2d 1153, 163 Mont. 347. 

Ohio—Bahm v. Pittsburgh 8c L.ER. Co., 217 N.E2d 
217, 6 Ohio St.2d 192. 
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69. Contributory negligence issue 

U.S.—Williams v, Brasea, Inc., CA.Tex., 497 F.2d 67, 
am. on oth. grds., reh. den. 513 F.2d 301. 

70. Or.—Hammagren v. Wald Const., Inc., 545 P.2d 
859, 274 Or. 267. 

70.5. Tex.—Texas & P. Ry. Co. v. Hoyle, Civ.App., 
421 S.W.2d 442, err. rrf, no rev. err. 
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71. Special interrogatory held neither confus¬ 
ing nor misleading 

Ill.—Prance v. Wallenburg, 327 N.E.2d 450, 27 Ill. 
App.3d 618. 

It has been held sufficient if a jury 
finds a defendant negligent in one or 
more of the claims of negligence upon 
which there is competent substantial 
evidence, and further finds that plain¬ 
tiff sustained damages as a direct re- 
sult'^^-^ 

72.5 Agreement on a specific act not necessary 
Kan.—aeveland v. Wong. 701 P.2d 1301, 237 Kan. 
410. 

74. Tex.—Bock Const. Co. v. Dallas Power & Light 
Co., Civ.App., 415 S.W.2d 227. 

Special findings held not inconsistent 

U.S.—Loffland Bros. Co. v. Roberts, C.A.La., 386 F.2d 
540, cert. den. 88 S.Ct. 778, 389 U.S. 1040, 19 
L.Ed.2d 830—Forgason v. Penrod Drilling Co., 
CA.La., 409 F.2d 813—Koppinger v. Cullen— 
Schiltz and Associates, C.A.Iowa, 513 F.2d 901. 
Ark.—Revelle v. Alexander, 463 S.W,2d 360, 249 Ark. 
1143. 

N.M.—Board of Ed., School Dist. 16, Artesia, Eddy 
County V. Standhardt, 458 P.2d 795, 80 N.M. 543. 
Tex.—Missouri Pac. R. Co. v. Young, Civ.App., 403 
S.W.2d 898—Socony Mobil Oil Co. v. Slater, Civ. 
App., 412 S.W.2d 349, err. ref. no rev. err. 

Wash.—Hardcastle v. Greenwood Sav. & Loan Ass’n, 
516 P.2d 228, 9 Wash.App. 884. 

75, Iowa—Grings v. Great Plains Gas Co., 152 
N.W.2d 540, 260 Iowa 1309. 

77. Ala.—James v. Sellers, Civ., 311 So.2d 320, 54 
Ala.App. 599. 

Tex.—Snead v. H. E. Butt Grocery Co., Civ.App., 397 
S.W.2d 332—clones v. Blackmon, Civ.App., 419 
S.W.2d 434, err. ref. no rev. err.—^Texaco, Inc. v. 
Forester, Civ.App., 456 S.W.2d 196, err. ref. no 
rev. err. 
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79. m.-Chase v. Morgan Cab Co., 276 N.E.2d 393, 2 
IlI.App.3d 203. 

Wis.—HiUstead v. Shaw, 150 N.W.2d 313, 34 Wis.2d 
643. 

No inconsistency sho^ 

Ala.—Klein v. Mr. Transmission, Inc., 318 So.2d 676, 
294 Ala. 437. 

m.— Cohen v. Sager, 278 N.E2d 453, 2 IIl,App.3d 
1078. 

80. N.Y.—Kennard v. Welded Tank Const. Co., 253 
N.E.2d 197, 25 N.Y.2d 324, 305 N.Y.S.2d 477. 

Special findiiigs, or answers to special ques¬ 
tions, etc. 

N.Y.—Vause v. New York, New York Congregation of 
Jehovah’s Witnesses, Inc., Flatbush Unit, 2 Dept., 
468 N.Y.S.2d 26, 97 A.D.2d 513. 

85, IlL—Martino v. Barra, 215 N.E.2d 12, 67 Ill. 
App.2d 328, affd. 229 N.E.2d 545, 37 I11.2d 588. 
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86. ni.—Borries v. Z. Frank, Inc., 226 N.E,2d 16, 37 
ni.2d 263. 

Ind.—Krohn v. Shidlcr, 221 N.E.2d 817, 140 Ind.App. 
175. 
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Answers beyond reconciliation 
N.Y —Kennard v. Housing Associates, Inc., 209 N.Y. 
S.2d 479, 26 Misc.2d 1000, affd. 253 N.E.2d 197, 
25 N.Y.2d 324, 305 N.Y.S.2d 447. 

87. Utah—Sanone v. J. C. Penney Co., 404 P.2d 248, 
17 Utah 2d 46. 

88. U S.—clones & Laughlin Steel Corp. v. Matherne, 
C.A.La.. 348 R2d 394. 

93. Ind.—Krohn v. Shidler, App., 221 N.E.2d 817, 
140 Ind.App. 175. 

Answer not inconsistent with general verdict 
III.—Spiron v. Spiron, 316 N.E.2d 265, 21 Ill.App.Sd 
610. 

96. Doctrine of res ipsa loquitur 
Utah—Sanone v. J. C. Penney Co., 404 P.2d 248, 17 
Utah 2d 46. 
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6. Cal.—Hewko v. G.I. Trucking Co., 51 Cal.Rptr. 
775, 242 C.A.2d 738. 

Ill.—Martino v. Barra, 215 N.E.2d 12, 67 IIl.App.2d 
328, affd. 229 N.E.2d 545, 37 I11.2d 588. 

§ 306. Offenses and Prosecution 
Therefor 

13. III.—People V. Norris, 254 N.E.2d 304, 118 III. 
App.2d 406. 

Iowa—State v. Bahl, 242 N.W.2d 298. 

S.C.—DeLee v Knight, 221 S.E2d 844, 266 S.C 103, 
cert. den. 96 S.Ct. 2658, 426 U.S. 939, 49 L.Ed.2d 
392. 

14. Fla.—Graham v. State, 362 So.2d 924. 

La.—State v. Jones, 298 So.2d 774, 

NC—State v. Everhart, 231 S.E.2d 604, 291 N.C. 700 
Or.—State v. Stringer, 618 P.2d 1309, 49 Or.App. 51, 
affd. 633 P.2d 770, 291 Or. 527, on reh. 639 P.2d 
1264, 292 Or. 388. 

Tenn.—Osborne v. State, Cr., 512 S.W.2d 612. 

Tex.—Simpkins v. State, Cr.App., 590 S.W.2d 129. 
Va.—Lewis v. Com., 179 S.E2d 506, 211 Va. 684. 
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14.5, Conn.—State v. Clark, Cir.A.D., 261 A.2d 294, 
5 Conn.Cir. 689. 

15. Ill.—People v. Gibbs, 255 N.E.2d 486, 119 Ill. 
App.2d 222. 

N.Y.—People v. Miller, 330 N.Y.S.2d 925, 69 Misc.Zd 
722. 

17. N.C—State v. Reddish, 152 S.E.2d 89, 269 N.C. 
246. 

Negligence cannot sustain finding of reckless¬ 
ness 

Ill.—People V. Gossc, 2 Dist., 457 N.E.2d 129, 75 
Ill.Dec. 339, 119 Ill.App.3d 733. 

18. Md.—Mills V. State, 282 A.2d 147, 13 Md.App. 
196. 

19. ‘^Ordinary caution*^ defined 

Wash.—State v. Williams, 484 P.2d 1167, 4 Wash.App. 
908. 

21. Utah-State v. Bassett, 495 P.2d 318, 27 Utah 2d 
272. 

22. Tenn,—Osborne v. State, Cr., 512 S.W.2d 612. 

23. Ill.—People v. Gibbs. 255 N.E.2d 486, 119 Ill. 
App.2d 222—People v. Broumas, 320 N.E.2d 490, 
24 ni.App.3d 32. 

Pa.—Com. V. Feinberg, 234 A.2d 913, 211 Pa,Super. 
100, affd. 253 A.2d 636, 433 Pa. 558—Com. v. 
LaPorta, 272 A.2d 516, 218 Pa.Super. 1. 

Utah—State v. Tritt, 463'P.2d 806, 23 Utah2d 365, 36 
A.L.R.3d 1283, 

Va.—Uwis v. Com., 179 S.E.2d 506, 211 Va. 684. 

Reckless endangerment under assault statutes see 
C.J,S. Assault and Battery. 

24. Colo.—Martin v. People, 495 P.2d 537, 178 Colo. 
94. 

25. Ill.—People v. Gossc, 2 Dist., 457 N.E2d 129, 75 
IlLDec. 339, 119 in.App.3d 733. 


Foreseeability 
(2) Other statements. 

Kan.—State v. Rueckert, 561 P,2d 850, 221 Kan. 727. 

27. N.C—State V. Mizelle, 185 S.E.2d 317, 13 N.C. 
App. 206. 

27.5. Tenn.—Osborne v. State, Cr., 512 S.W.2d 612. 
Lowest degree of criminal conduct 

Tex.—-Cole v. State, Cr., 556 S.W.2d 343. 

Finding of gross negligence not necessary 
Pa.—Com. V. Lobiondo, 462 A.2d 662, 501 Pa. 599. 

28. Neb.—Delay v. Brainard, 156 N.W.2d 14, 182 
Neb. 509. 

Wis.—Hart v. State, 249 N.W.2d 810, 75 Wis.2d 371. 
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29. Alaska—O’Leary v. State, 604 P.2d 1099. 

Md,—Duncan v. State, 248 A.2d 176, 5 Md.App. 440. 

30. Alaska—Lupro v. State, 603 P.2d 468. 

Me.—State v. Goodall, 407 A.2d 268. 

N.Y.—People v. Licitra, 393 N.E.2d 456, 47 N.Y.2d 
554, 419 N.Y.S.2d 461. 

32.5. Mo.—State v. Tatum, 414 S.W.2d 566. 

33. Ill.—People v, Thomas, 275 N.E.2d 253, 1 Ill. 
App.3d 139. 

Intent 

Ill.-People V. Smith, 412 N.E.2d 1102, 45 IllDcc. 520, 
90 Ill.App.3d 83. 

34.5. U.S.—U.S. V. Pardee, CA.Md., 368 F.2d 368. 
Md.—Duncan v. State, 248 A.2d 176, 5 Md.App. 440— 

CJ.S. quoted in Ruffin v. State, 268 A.2d 494, 497, 
10 Md.App. 118. 

N.C—State v. Reddish, 152 S.E.2d 89. 269 N.C. 246. 
Wis.—Bednarski v. State, 193 N.W.2d 668, 53 Wis.2d 
791. 

34.10. Md.—CJ.S. quoted in Ruffin v. State, 268 
A.2d 494, 497, 10 Md.App. 118. 

N.C.—State v. Boone, 192 S.E.2d 13, 16 N.CApp. 368. 
34.15. Ill.—People v. Vassar, 379 N.E.2d 94, 19 Ill. 

Dec. 579, 62 Ill.App.3d 523. 

34.25. Ill—People v. Gosse, 2 Dist., 457 N.E.2d 129, 
75 IllDcc. 339, 119 Ill.App.3d 733. 

Me.—State v. Crocker, 435 A.2d 58, 25 A.L.R.4th 270. 
40. U.S.—U.S. V. Escamilla. C.A.Va., 467 F.2d 341. 
S.C—State V. Addis, 186 S.E.2d 415, 257 S.C. 482. 
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42. Ill—People v. Roman, 424 N.E.2d 794, 54 III 
Dec. 44, 98 Ill.App.3d 703. 

Reckless conduct complaint sufficient 

III—People V. Brownlee, 308 N.E.2d 377, 17 Ill.App.3d 
535. 

Sentence held not abuse of discretion 

N.Y.-People v. Holmes, 397 N.Y.S.2d 28, 59 A.D.2d 
596. 

43. Degree of proof necessary 

(2) Other matters. 

Or.—State v. McLaughlin, 600 P.2d 474, 42 Or.App. 
215. 

Evidence held sufficient to support conviction 

III—People V. Nbrris, 254 N.E.2d 304, 118 IllApp.2d 
406—People v. Brownlee, 308 N.E.2d 377, 17 III 
App.3d 535. 

Pa.—Com. V. Morrison, 401 A.2d 1348, 265 Pa.Super. 
363. 

Criminally negligent conduct not shown 
N.Y.—People v. Cash, 440 N.Y.S.2d 112, 81 A.D.2d 
1002. 

44. Ill—People v. Myers, 236 N.E.2d 786, 94 Ill. 
App.2d 340. 

Charging instrument and jury instruction must 
specify acts 

III—People v. Smith, 412 N.E.2d 1102, 45 Ill.Dec. 520, 
90 IllApp.3d 83. 

45. N.Y.—People v. Jacobs, 432 N.Y.S.2d 614, 105 
Misc.2d 616. 





